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ADVERTISEMENT. 


The  present  work  is  a  consolidation  of  Fisher's  Harrison's  Digest 
published  in  1870,  the  Digest  of  the  cases  from  1870  to  1880  published 
in  1880,  and  the  annual  Digests  published  since  that  date  including  that 
for  the  year  1883.  In  arranging  the  work  the  editors  have  endeavoured  to 
collect  the  cases  under  comprehensive  general  titles.  By  this  means  all  the 
cases  bearing  on  any  given  subject  will  be  found  close  to  one  another.  The 
general  titles  are  subdivided  into  sub-titles  arranged  in  what  appeared  to 
be  the  most  natural  order,  and  the  cases  themselves  are  distinguished  by 
numerous  catch-words,  so  that  the  practitioner  may  find  as  quickly  as 
possible  the  point  for  which  he  happens  to  be  in  search.  At  the  same 
time  numerous  cross  references  are  added  referring  to  the  general  titles, 
in  order  that  the  work  may  fulfil  the  purposes  of  an  index  to  the  cases  as 
)  well  as  a  Digest. 

Cases  relating  to  matters  exclusively  assigned  to  the  Chancery  Divi- 
sion, including  the  whole  subject  of  Administration  Actions,  have  been 
^  omitted,  and  great  changes  have  been  made  in  the  treatment  of  Settle- 
ments, Trusts  and  Wills.  It  has  been  found  necessary  to  retain  many 
teases  which  are  to  some  extent  obsolete,  because  they  are  still  valuable 
to  persons  practising  in  the  Colonies  and  other  places  where  English  Law 
has  been  adopted  or  retained,  and  are  also  of  importance  for  collateral 
purposes,  upon  the  ground  that  new  principles  are  often  best  explained 
by  reference  to  old  cases. 

Statutes  have  generally  been  omitted,  as  it  was  found  impossible  to 
incorporate  them  in  a  complete  manner  without  largely  increasing  the  bulk 
of  the  work;  readers  are  therefore  referred  to  the  Chronological  Index 
of  Statutes  published  by  her  Majesty's  Stationery  Office. 

The  proofs  of  the  whole  work  have  been  read  by  Mr.  B.  A«  Roberts, 
of  the  Inner  Temple. 


A    LIST 


OF  THE 


ABBEEVIATIONS  AND  REFERENCES 


ADOPTED   IN 


THE   DIGEST, 

WITH     EXPLANATIONS, 


Abbbeyiatioks. 


Names  of  Bepobtsbs  akd  Repobts. 


Names  of  Coubtb  ob  Jtjdoes. 

A.  &  E Adolphus  &  Ellis Queen's  Bench 

Adm Admiraltj 

Adm.  D.       ...    Law  Reports Admlraltj  Division 

Amb.  .....    Ambler Chanceiy 

Anst. Anstmther Excheqaer 

App.  Cas.     .    .    .    Law  Reports House  of  Lords   and   Prirj 

Council 

Am Arnold Common  Pleas 

Am.  &  H.    .    .    .    Arnold  &  Hodges Qneen's  Bench 

Asp.  M.  C.  .    .    .    Aspinal  Maritime  Cases Admiralty  and  other  Courts 


B. 


B.ftA.    . 
B.  &  Ad. . 
B.  C.  C.   . 
B.  C.  Rep. 
Bayl.  Bills 
Beav.  .    . 
B.  &  8.    . 
Bell,C.  C. 
Bing.  .    . 
Bing.,  N.  C. 
Bk.     .    . 
Bligh  .    . 
BUgh,  N.  S. 
B.tP.    . 
Bott'8  p.  L. 
B.&B.    . 
Bro.  C.  C. 
Bro.  P.  C. 
B.&L.    . 
Buck  .    . 
Bull,  N.  P. 
Burr.  .    . 
Burr.  S.  C. 


Bamewall  &  Alderson 

Bamewall  &  Adolphus 

Lowndes  &  MaxwelPs  Bail  Court  Cases 
Saunders  &  Cole's  Bail  Court  Reports 
Bayley  on  Bills. 

Beavan 

Best  &  Smith 

Bell's  Criminal  Cases 

Bingham       

Bingham's  New  Cases  or  Series  . 
Bankruptcy. 

Bligh 

Bligh's  New  Series     ........ 

Bosanqnet  k  Puller 

Bott's  Poor  Law. 

Broderip  &  Bingham 

Brown's  Chanceiy  Cases 

Brown's  Cases  in  Parliament  .... 

Browning  &  Lushington 

Buck 

Buller's  Law  of  Nisi  Prius. 

Burrow 

Burrow's  Settlement  Cases     .... 


King's  Bench 
King's  Bench 
Bail  Court 
Bail  Court 

Bolls 

Queen's  Bench 
Criminal  Appeal 
Common  Pleas 
Common  Pleas 

House  of  Lords 
House  of  Lords 
Common  Pleas 

Common  Pleas 
Chancery 
House  of  Lords 
Admiralty 
Bankruptcy 

King's  Bench 
King's  Bench 


C. 

C , Lord  Chancellor 

Oald« Caldecott's  SetlJement  Cases King's  Bench 
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ABBREVIATIONS    AND    REFERENCES. 


Abbreviations. 


Camp. 
Car.  C.  L. 
Car.  &  M. 
Car.  k  E. 
C.  &P.    . 
Chit.   .     . 
C.&F.     . 
CoUyer,  C.  C 
C.  B.    • 
C.  R,f  N.  8. 
C.  L.  R.  . 


D. 


C.  P 
Colt. 
Cooper.  C.  C 
Cowp. 
Cox     .    . 
Cox,  C.  C. 
Cr.  &  Ph. 
C.  &  J.     . 
C.  &  M.    . 
C,  M.  &  fi. 
Curt.   .    . 


Names  of  Repobtebs  and  Reports.       Names  of  Courts  or  Judges. 

Campbell Nisi  Prius 

Carrington*8  Criminal  Law. 

Carrington  &  Marshman Nisi  Prius 

Carrington  &  Kirwan Nisi  Prius 

Carrington  k  Payne Nisi  Priiis 

Chitty King's  Bench 

Clark  &  Finnelly House  of  Lords 

Collyer's  Chancery  Cases Chancery 

Common  Bench  Reports,  Old  Series    ....  Common  Pleas 

Common  Bench  Reports,  New  Series  ....  Common  Pleas 

Common  Law  Reports  of  1855-56 Queen's      Bench,      Common 

Pleas  and  Exchequer 

Law  Reports Common  Pleas  Division 

Coltman's  Registration  Cases. 

Cooper's  Chancery  Cases Chancery 

Cowper King's  Bench 

Cox ' Chancery 

Cox's  Criminal  Cases Crown  &  Criminal  Appeal 

Craig  &  Philip Chancery 

Crompton  &  Jeryis Exchequer 

Crompton  ic  Meeson Exchequer 

Crompton,  Meeson  &  Roscoc Exchequer 

Cuiteis Ecclesiastical 


Daaiell    .... 

D.&M 

Deacon  .... 
Deac.  k  Chit.  .  . 
Deane,  Ecc.  Rep.  . 
Dears.  C.  C.  .  . 
Dears.  &  B.  C.  C. . 

DeG 

De  G.,  F.  &  J.  .    . 

De  G.,  J.  &  S.  .  . 
De  G.,  M.  &  G.  . 
De  G.  &  Sm.  .  . 
Den.  C.  C.    .    .    . 

Dick 

DougL  .... 
D.  P.  C 


D.  N.  S.  .     .  . 

D.  &L,    .    .  . 

D.  &R.    .     .  . 
D.  &  R.  N.  P.  C. 

Dom.  Proc.  .  . 

Drink.     .    .  . 

Drew.      .    .  . 

Drew.  &  Sm,  . 


D. 

Daniell Exchequer 

Davison  k  Merivale Queen's  Bench 

Deacon Bankruptcy 

Deacon  k  Chitty Bankruptcy 

Deane 's  Ecclesiastical  Reports Ecclesiastical 

Dearsly's  Crown  Cases Criminal  Appeal 

Dearsly  k  Bell's  Crown  Cases Criminal  Appeal 

De  Gex Bankruptcy 

De  Gex,  Fisher  k  Jones Lord  Chancellor  and  Appeals 

in  Chancery 

De  Gex,  Jones  k  Smith Do. 

De  Gex,  Macnaghten  k  Gordon Do. 

De  Gex  k  Smale Knight  Bruce,  V.-C. 

Denison Criminal  Appeal 

Dickens Chancery 

Douglas King's  Bench 


Dowling's  Practice  Cases,  Old  Series 


Queen's  Bench,  Common 
Pleas,  Exchequer  and  Bail 
Court 

Do. 

Do. 


Dowling's  New  Series 

Dowling  k  Lowndes 

Dowling  k  Ryland King's  Bench 

Dowling  k  Ryland's  Nisi  Prius  Cases  ....  Nisi  Prius 

Domus  Procerum House  of  Lords 

Drinkwater Common  Pleas 

Drewry Kindersley,  V.-C. 

Drewry  &  Smale Chancery 


Bast East King's  Bench 

East,  P.  C.  .    .    .    East's  Pleas  of  the  Crown. 

Eden Eden Chancery 

El.  &B1.      .    .    .    Ellis  &  Blackburn Queen's  Bench 

El.,  Bl.  &E1.    .    .    Ellis,  Blackburn  &  Ellis Queen's  Bench 

EL&El.      ...    Ellis  &  Ellis Queen's  Bench 

Eq.  R Equity  Reports  of  1855-56 Chancery 

Esp Ei^^^^^^^A'BBe Nisi  Prius 

Ex. Exchequer  Reports  by  Welsby,  Hurlstone  k 

Gordon Exchequer 

Ex.  Ch Exchequer  Chamber 

Ex.  D Law  Reports Exchequer  Division 


F. 


Forrest    ....    Forrest 


Exchequer 


ABBREVIATIONS    AND    REFERENCES, 


Vll 


Abbreviations. 

Fonb.  N.  R.      ,    . 
F.  &F 


Names  of  Repobtebs  and  Repobts.       Names  of  Courts  ob  Judges. 

Fonblanque's  New  Reports Bankruptcy 

Foster  &  Finlason Nisi  Prius 


0. 

Gale Gale Exchequer 

G.  &  D Gale  &  Davison Exchequer 

Giff. GifEard Vice-ChanceUor  Stewart 

Giflf.  &  H.     .    .    .  Giffard  &  Hemming^ Vice-Chancellor  Stewart 

Glyn  &  J.     .    .    .  Glyn  k  Jameson Bankruptcy 

Gow Gow Nisi  Prius 


H.  &  T. 
Hare  . 


H.  &  R 

H.  &  W 

H.  or  Hem.  k  M. 

or  Mil.     .    .    . 

Hodges    .... 

Holt 

H.  &H 

H.  L 


H.  L.  Cas.  . 
H.  &C.  .  . 
H.  &N.  .  . 
H.  &  W.  .  . 
H.  &  P.  .  . 
Hopw.  k  C. . 


H. 

Hall  k  Twells Lord  Chancellor  and  Appeals 

in  Chancery 

Hare Wigram,  V.-C,  Turner,  V.-C. 

and  Wood.  V.-C. 

Harrison  &  Rutherfortl Common  Pleas 

Harrison  k  Wollaston King's  Bench 

Hemming  &  Miller Chancery 

Hodges Common  Pleas 

Holt Nisi  Prius 

Horn  &  Hnrlstono Exchequer 

House  of  Lords 

House  of  Lords  Cases,  by  Clark House  of  Lords 

Hurlstone  k  Coltman Exchequer 

Hurlstone  k  Norman Exchequer 

Hurlstone  k  Walmsley Exchequer 

Hopwood  &  Philbrick's  Election  Cases    .    .     .  Common  Pleas 

Hopwood  k  Coltman's  Election  Cases      .    .    .  Common  Pleas 


It.  C.  L.  R.  . 
Ir.  Ch.  Rep. 
Ir.  R.,  O.  L. 
Ir.  R..  Eq.    , 
Ir.  L.  R.  . 


r. 

Irish  Common  Law  Reports  (1850-1866)      .    .  Common  Law 
Irish  Chancery  Reports  (1860-1866)    ....  Chancery 
Irish  Common  Law  Series  (1866-1878)    .    .     .  Common  Law- 
Irish  Equity  (1866-1878)        Chancery 

Irish  Law  Reports  (1879-1883) All  the  Courts 


J.  P.    . 
J.&W.    . 
Johns.      .    . 
Johns.  &  H. 
Jur.     .     . 
Jur.,N.  S. 


J. 

Justice  of  the  Peace All  the  Courts 

Jacob  k  Walker Chancery 

Johnson Chancery 

Johnson  k  Hemming Chancery 

Jurist All  the  Courts 

Jurist,  New  Series All  the  Courts 


Kay    .    .    . 
Kay  k  J. 
K.&G.   .    . 
Keen  .    .    . 
Ld.  Kenyon 


K. 

Kay Wood,  V.-C. 

Kay  k  Johnson Wood,  V.-C, 

Keane  k  Grant Common  Pleas 

Keen Chancery 

Lord  Kenyon's  Notes  of  Cases King's  Bench 


L. 


L.C.  .    .    . 
L.  J.  or  L.  J  J. 


L.  J.,  Adm. 
L,  J.,  Bk, 
L.  J.,  Ch. 
L.  J,  C.  P. 
li.  J.,  Ex. 


Lord  Chancellor 

Lord  Justice  or  Lords  Jus- 
tices 

Law  Journal,  New  Series Admiralty 

Bankruptcy 

Chancery 

Common  Pleas 

Exchequer 
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ABBREVIATIONS    AND    REFERENCES. 


Abbbeviations 

L.  J.|  M.  C  • 
L.  J.,  Q.  B.  . 
L.  J.,  Mat.  . 

Ju.  J.)   Jl.   C/,    , 

L.  L.,  P.  .  . 
L.  R.,  Q.  B. . 
Ij.  R.)  g.  p,  . 
L.  B.)  £x«  . 
L.  B.,  Adm. 
L.  R.,  P.  . 
L.  B.,  0.  C. . 
L,  B.,  Bq. 

L.  B.,  Ch.    . 
L.  B.,  P.  C.  . 
L.  R.)  H.  L. 
L.  T.,  0.  S.  . 
L.T.   .    .    . 


Leach,  C.  C. 
Lofft  .  .  . 
Lewin,  C.  C. 
L.  k  C.  or  L.  & 

C.  0.  .  . 
L.,  M.  &  P.  . 
Ltish.  .  .  . 
Lutw.  Beg.  Gas. 


Names  of  Bepobtebs  and  Bepobts.       Nah es  of  Goubtb  ob  Judges. 

Law  Journal,  New  Series Magistrates'  Gases 

„  „  Qaeen's  Bench  * 

„  „  Divorce  and  Matrimonial 

..  „  Privy  Council 

„  „  Probate  Court 

Law  Beporte Queen's  Bench 

„  Common  Pleas 

„  Exchequer 

„  Admiralty 

„  Probate 

„  Grown  Gases  Beserved 

„  Master  of  the  Bolls  and  Vioe- 

Chancellors 

„  Lord  Chancellor's  and  Appeal 

„  Privy  Council 

„  House  of  Lords 

Law  Times  Beports,  Old  Series All  the  Courts 

Law  Times  Beports,  New  Series All  the  Courts 

Leach's  Grown  Cases. 

Loflft King's  Bench 

Lewin's  Grown  Cases Crown  Cases 

Leigh  &  Cave's  Crown  Cases Crown  Cases 

Lowndes,  Maxwell  &  Pollock  .......  Bail  Court 

Lushington Admiralty 

Lutwyche's  Begistration  Election  Cases  .    .     .  Common  Pleas 


M. 


Mac.  &  G.  .  .  . 
Macq.  H.  L.  Gas.  . 

Madd 

M.  &G 

M.  R. 

M.  G 

Mat. 

M.  &  W 

M.  G.  C 

M.  &  M 

M.  &P 

M.  &  Rob.    .    .    . 

M.  &B 

M.  &S 

M.  &  Scott  .    .    . 

M*Glel 

M*Clel.&Y.  .  . 
Marsh.     .... 

Mer 

Mont 

Mont.  &  Ayr.  .  . 
Mont.  &  Bligh .  . 
Mont.  &  Chit.  .  . 
Mont.,  D.  &  D.  . 
Mont.  &  Mac.  .  . 
Moore  .... 
Moore,  P.  G.  C.  . 
Moore,P.C.C.,N.S. 
Moore,  Ind.  App. . 
Mur.  &  H.  .  .  . 
Mylne  &  G.  .  .  . 
Mylne  &  K.      .    . 


Macnaghten  &  Gordon  .    . 
Macqueen's  Scotch  Appeals 

Maddock 

Manning  &  Granger  .    .    . 


Magistrate  Cases. 

Matrimonial 

Meeson  &  Welsby 

Moody's  Crown  Cases 

Moody  &  Malkin 

Moore  &  Payne 

Moody  &  Bobinson 

Manning  &  Byland 

Maule  &  Selwyn 

Moore  &  Scott 

M'Cleland 

M'Cleland  &  Younge 

Marshall 

Merivale 

Montagu .    . 

Montagu  &  Ayrton 

Montagu  &  Bligh 

Montagu  &  Chitty 

Montagu,  Deacon  &  De  Gex 

Montagu  &  Macarthur 

J.  B.  Moore 

Moore's  Privy  Council  Gases 

Moore's  Privy  Council  Cases,  New  Series 

Moore's  Indian  Appeals 

Murphy  &  Hurlstone ' .     . 

Mylne  &  Craig 

Mylne  &  Keen 


Lord  Chancellor 
House  of  Lords 
Chancery 
Common  Pleas 
Master  of  the  Bolls 

Matrimonial  and  Divorce 

Exchequer 

Exchequer  Chamber 

Nisi  Prius 

Common  Pleas 

Nisi  Prius 

King's  Bench 

King's  Bench 

Common  Pleas 

Exchequer 

Exchequer 

Common  Pleas 

Chancery 

Bankruptcy 

Bankruptcy 

Bankruptcy 

Bankruptcy 

Bankruptcy 

Bankruptcy 

Common  Pleas 

Privy  Council 

Privy  Council 

Privy  Council 

Exchequer 

Chancery 

Chancery 


N.  B.  .  .  . 
N.  &M.  .  . 
N.  &P.  .  . 
Nev.  &  Mac. 
New  Sess.  Gas. 
Nolan .    .    . 


N. 

Bosanquet  &  Puller's  New  Beports      ....  Common  Pleas 

Nevile  &  Manning King's  Bench 

Nevile  &  Perry Queen's  Bench 

Neville  &  Macnamara Bailway  Cases 

Carrow,  Hamerton  and  Allen All  the  Courts 

Nolan King's  Bench 


ABBREVIATIONS    AND    REFERENCES.  ix 

p. 

Abbreviations.         Names  op  Bepobters  and  fiEPOBTa       Names  of  Coubts  ob  Judges. 

Ph Phillips Chancery 

Park,  Ins.    .    .    .  Park  on  Insoianoe. 

Peake      ....  Peake Nisi  Prios 

Peake's  Add.  Cas.  Peake's  Additional  Cases Nisi  Prios ' 

P.  Wms.  ....  Peere  Williams Chancery 

P.  &  D Perry  k,  Davison Qaeen's  Bench 

Price Price Exchequer 

Price  P.  C.  .    .    .  Price's  Notes  of  Points  in  Practice Exchequer 

P.  D Law  Reports Probate  Division 

P.  C Privy  Council. 

Q. 

Q.  B.  D Law  Reports Queen's  Bench  Division 

Railw.  Cas. .    .    .  Railway  Cases  by  Nicholl,  Hare,  Oliver,  Bea- 

van  k  Lefroy All  the  Courts 

Rob Robinson House  of  Lords 

Rob.  Adm.  Rep.    .  Dr.  W.  Robinson's  Admiralty  Reports      .    .    .  Admiralty 

Rob.  Ecc.  Rep.     .  Dr.  Robertson's  Ecclesiastical  Reports     .    .    .  Ecclesiastical 
Romilly's  Notes  of 
Cases. 

Rose Rose Bankruptcy 

Russ Russell Chancery 

Ross.  &  Mylne      .  Russell  &  Mylne Chancery 

Russ.  C.  &  M.  .    .  Russell  on  Crimes  and  Misdemeanors,  by  Greaves. 

R.  &  R.  C.  C.    .    .  Russell  &  Ryan's  Crown  Cases. 

R.  &  M Ryan  k  Moody Nisi  Prius 

S. 

Scott Scott Common  Pleas 

Scott,  N.  R.  Scott's  New  Reports Common  Pleas 

Selw.  N.  P.  .    .    .  Selwyn's  Law  of  Nisi  Prius,  by  Eeane  k  Smith. 

Sim Simon Shadwell,  V.-C.  E. 

Sim.  N.  S.    .    .    .  Simon's  New  Series Chancery 

Sim.  k  Stu. .     .    .  Simon  k  Stuart Lord  Cranworth,  V.-C. 

Smith      ....  Smith King's  Bench 

Stark Starkic Nisi  Prius 

Swans Swanston Chancery 

8.  C Same  case. 

8.  P Same  point  or  principle. 

Sm.  &G.      ...  Smale&Giffard Stuart,  V.-C. 

8.  &  T Swabey  k  Tristram •    •    •  Divorce  and  Probate 

T. 

Tamlyn  ....  Tamlyn Rolls 

Taunt Taunton Common  Pleas 

T.  R Term  Reports  (Dumf  ord  k  East) King's  Bench 

Tidd'sPrac.      .    .  Tidd's  Practice, 

Turn,  k  Russ.  .    .  Turner  k  Russell Chancery 

Tyr. Tyrwhitt Exchequer 

Tyr.  &  G.     ...  Tyrwhitt  k  Granger Exchequer 

T.  &  M Temple  k  Mew Criminal  Appeal 

U. 

U.  C.  L.  J.   .    .    .  Upper  Canada  Law  Journal. 

V. 

Ves.  jun Vesey,  junior Chancery 

Ves.  &  B Vesey  k  Bcames Chancery 


X  ABBREVIATIONS    AND    REFERENCES. 

w. 

Abbreviations.  Names  of  Repobters  and  Reports.       Names  of  Courts  or  Judgbs. 

West West House  of  Lords 

Wightw Wightwick Excheqaer 

W.,  W.  &  D.     .     .    Wilmore,  WoUaston  &  Davison QQeen's  Bench 

W.,  W.  &  H.     .     .  •  Wilmore,  WoUaston  &  Hodges Queen's  Bench 

Wils Wilson King's  Bench  and  Common 

Pleas 

Wils.  C.  C.   .    .    .    Wilson's  Chancery  Cases Chancery 

Wils.  Exch.      .    .    Wilson's  Exchequer  Reports Exchequer.  Equity 

W.  P.  C Wollaston's  Practice  Cases Queen's      Bench,      Common 

Pleas  and  Exchequer 
Woodf.  L.  &  T.     .    WoodfalPs  Law  of  Landlord  and  Tenant,  bv 

Cole. 
W.  Bl Sir  William  Blackstone King's  Bench  and  Common 

Pleas 
W.  R Weekly  Reporter All  the  Courts 

Y. 

Younge    ....  Younge Exchequer,  Equity 

Y.  &  C Younge  &  CoUyer Exchequer,  Equity 

Y.  k  C.  N.  C.  C.    .  Younge  &  CoUyer's  New  Chancery  Cases      .     .  Knight  Bruce,  V.-C. 

Y.  &  J Younge  &  Jervis Exchequer 
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THE   REPOETS 


COMPEISED    IN    THE    DIGEST. 


HOUSE  OF  LORDS. 


Brown's  Reports— 1702  to  1800. 

Dow— 1812  to  1818. 

Bligh— 1819  to  1821. 

Bligh,  New  Series— 1827  to  1837. 

Dow  k  Clark— 1827  to  1832. 

West— 1839  to  1841. 

Clark  k  FinneUy— 1831  to  1846. 

House  of  Lords  Cases  (Clark)— 1847  to  1866. 


Law  Joamal,  New  Series — 1832  to  1883. 
Law  Reports— 1865  to  1883. 
Jurist— 1837  to  1864. 
Jurist,  New  Series— 1855  to  1866. 
Law  Times,  New  Series— 1869  to  1883. 
Weekly  Reporter— 1852  to  1883. 
Macqueen— 1851  to  1866. 


PRIVY  COUNCIL. 


Knapp's  Reports— 1829  to  1836. 

Moore— 1836  to  1852. 

Moore's  Indian  Appeals— 1836  to  1873. 

Moore's  New  Series— 1852  to  1873. 

Jurist— 1837  to  1864. 

Jurist,  New  Scries— 1855  to  1866. 


Law  Journal,  New  Series— 1865  to  1883. 

Law  Reports— 1866  to  1883. 

Law  Times,  New  Scries— 1859  to  1883. 

Swabey— 1858  to  1859. 

Lushiugton— 1860  to  1863. 

Browning  &  Lushington— 1863  to  1865. 


QUEEN'S  BENCH  AND  BAIL  COURT. 


Wilson's  Reports— 1742  to  1774. 

Kenyon's  Notes— 1753  to  1760. 

Sir  William  Blackstone— 1746  to  1780. 

Burrow— 1757  to  1771. 

Burrow's  Settlement  Cases— 1732  to  1776. 

Caldecott's  Settlement  Cases — 1775  to  1786. 

Nolan— 1791  to  1792. 

Lofft— 1772  to  1774. 

Cowper— 1774  to  1778. 

Douglas— 1778  to  1784. 

Term  Reports— 1786  to  1800. 

Smith— 1803  to  1806. 

East— 1801  to  1812. 

Maule  &  Sclwyn— 1813  to  1817. 

Bamewall  &  Alderson- 1817  to  1822. 

BamewaU  &  Cresswell— 1822  to  1830. 

Bamewall  &.  Adolphiis— 1830  to  1834. 

Adolphus  k  Ellis— 1834  to  1840. 

Queen's  Bench  Reports  (Adolphus  k  Ellis,  New 

Series)— 1841  to  1852. 
EUis,  Blackburn  k  ElUs— 1868. 
EUis  k  Ellis— 1858  to  1861. 
Best  k  Smith— 1861  to  1869. 
Law  Journal,  New  Series— 1832  to  1883. 


Law  Reports— 1866  to  1883. 

Dowling  k  Ryland— 1821  to  1827. 

Manning  k  Ryland— 1827  to  1830. 

Nevile  k  Manning— 1831  to  1836. 

Nevile  k  Perry- 1836  to  1838. 

Perry  k  Davison— 1838  to  1841. 

Gale  k  Davison— 1841  to  1843. 

Davison  k  Merivale— 1843  to  1844. 

Chitty— 1819  to  1820. 

Dowling's  Practice  Cases,  Old  Series — 1830  to 

1840. 
Dowling's  Practice  Cases,  New  Series— 1841  to 

1842. 
Harrison  k  WoUaston— 1835  to  1837. 
Willmore,  WoUaston  k  Davison— 1837. 
Willmore,  WoUaston  k  Hodges— 1838  to  1839. 
Jurist— 1837  to  1854. 
Jurist,  New  Series— 1855  to  1866. 
Law  Times,  New  Series— 1859  to  1883. 
Weekly  Reporter— 1852  to  1883. 
Lowndes,  Maxwell  k  PoUock— 1850  to  1861. 
Lowndes  k  Maxwell — 1852. 
Saunders  k  Cole— 1842  to  1848. 
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CHRONOLOGICAL  LIST   OF  THE   REPORTS. 


COMMON  PLBAS. 


H.  Blackstone— 1788  to  1796. 

Bosanquet  &  Puller— 1796  to  1807. 

Taunton— 1808  to  1819. 

Broderip  &  Bingham— 1819  to  1822. 

Bingham— 1822  to  1834. 

Bingham's  New  Cases— 1834  to  1840. 

Manning  &  GraDger— 1840  to  1844. 

Hodges— 1835  to  1837. 

Arnold— 1838  to  1839. 

MarshaU— 1814  to  1816. 

Moore— 1817  to  1827. 

Moore  &  Payne— 1828  to  1831. 

Moore  &  Scott— 1831  to  1834. 

Scott— 1834  to  1840. 

Scott's  New  Reports— 1840  to  1845. 


Common  Bench  Beports — 1845  to  1856. 
Common  Bench  Reports,  New  Series — 1856  to 

1865. 
Harrison  &  Rutherford— 1866  to  1868. 
Law  Journal,  New  Series— 1832  to  1883. 
Law  Reports— 1865  to  1883. 
Bowling's  Practice  Cases,  Old  Series — 1830  to 

1840. 
Bowling's  Practice  Cases,  New  Series — 1841  to 

1842. 
Jurist— 1837  to  1864. 
Jurist,  New  Scries — 1855  to  1866. 
Law  Times,  New  Series— 1859  to  1883. 
Weekly  Reporter— 1852  to  1883. 


EXCHEQUER. 


Anstmther's  Reports— 1792  to  1797. 
Forrest— 1801. 
Wightwick— 1810  to  1811. 
Price— 1814  to  1824. 
M*Cleland— 1824. 
M*Cleland  &  Younge— 1825. 
Younge  &  Jervis- 1826  to  1830. 
Crompton  &  Jervis— 1830  to  1832. 
Crompton  k,  Meeson— 1832  to  1834. 
Crompton,  Meeson  &  Roscoe — 1834  to  1836. 
Meeson  &  Welsby— 1836  to  1847. 
Exchequer  Reports— 1847  to  1856. 
Hurlstone  &  Isorman— 1856  to  1861. 
Hurlstone  &  Coltman— 1862  to  1865. 
Law  Journal,  New  Series— 1832  to  1883. 


Law  Reports— 1865  to  1883. 

Tyrwhitt— 1830  to  1835. 

Tyrwhitt  &  Granger- 1836. 

Bowling's  Practice  Cases,  Old  Series — 1830  to 

1840. 
Bowling's  Practice  Cases,  New  Series — 1841  to 

1842. 
Gale— 1835  to  1836. 
Murphy  &  Hurlstone— 1836  to  1837. 
Horn  &  Hurlstone— 1838  to  1839. 
Jurist— 1837  to  1854. 
Jurist,  New  Series— 1854  to  1866. 
Law  Times,  New  Series— 1859  to  1883. 
Weekly  Reporter— 1852  to  1883. 


ABMIRALTY. 


Robinson  (W.)— 1838  to  1852. 
Swabey— 1858  to  1859. 
Spinks— 1854  to  1855. 
Lushington— 1860  to  1863. 
Browning  &  Lushington — 1863  to  1865. 
Jurist— 1837  to  1854. 


Jurist,  New  Series — 1855  to  1866. 
Law  Journal,  New  Series — 1832  to  1883. 
Law  Reports— 1865  to  1883. 
Weekly  Reporter— 1852  to  1883. 
Law  Times,  New  Series— 1859  to  1883. 


BIVORCE  ANB  PROBATE. 


Swabey  &  Tristram— 1858  to  1866. 

Jurist,  New  Series— 1858  to  1866. 

Law  Journal,  New  Series— 1832  to  1883. 


Law  Reports— 1865  to  1883. 

Law  Times,  New  Series— 1859  to  1883. 

Weekly  Reporter— 1852  to  1883. 


BANKRUPTCY. 


Rose— 1810  to  1816. 
Buck— 1816  to  1820. 
Glyn  &  Jameson— 1821  to  1828. 
Montagu  &  Macarthur- 1828  to  1830. 
Montagu— 1830  to  1832. 
Montagu  &  Bligh— 1832  to  1833. 
Montagu  &  Ayrton— 1833  to  1838. 
Montagu  &  Chitty— 1838  to  1840. 
Beacon  &  Chitty— 1832  to  1835. 
Beacon— 1836  to  1839. 


Montagu,  Beacon  &  Be  Gex— 1840  to  1844. 

Be  Gex— 1846  to  1848. 

Be  Gex,  Macnaghten  &  Gordon — 1851  to  1857. 

Be  Gex  Sc  Jones— 1857  to  1860. 

Be  Gex,  Fisher  &  Jones— 1860  to  1862. 

Be  Gex,  Jones  &  Smith— 1862  to  1865. 

Jurist— 1837  to  1854. 

Jurist,  New  Series— 1856  to  1866. 

Law  Times,  New  Series— 1859  to  1883. 

Weekly  Reporter— 1852  tx)  1883. 


NISI  PRIUS. 


Peake's  Reports— 1790  to  1812. 
Peake's  Additional  Cases— 1795  to  1812. 


Espinasse— 1793  to  1807. 
Campbell— 1808  to  1816. 


CHRONOLOGICAL  LIST   OF  THE   REPORTS. 
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NISI  TmVS^Qmtinu€d. 


Starkie— 1815  to  1822. 

Holt— 1816  to  1817. 

Oow— 1818  to  1820. 

Byan  k,  Moody— 1823  to  1826. 

Moody  k  Malkin— 1827  to  1830. 

Moody  &  Robinson— 1831  to  1844. 


Dowling  k  Ryland— 1822  to  1823. 
Camngton  k  Payne— 1823  to  1841. 
Carrington  k  Marshman— 1840  to  1842. 
Carrington  k  Kirwan— 1843  to  1850. 
Foster  k  Finlason— 1858  to  1867. 


CROWN  CASES. 


Leach— 1730  to  1815. 
Russell  k  Ryan— 1799  to  1823. 
Lewin— 1822  to  1838. 
Moody— 1824  to  1844. 
Denison— 1844  to  1852. 
Temple  k  Mew— 1848  to  1851. 


Deaisly- 1862  to  1856. 
Dearsly  k  Bell— 1856  to  1858. 
Bell— 1858  to  1860. 
Leigli  k  Caye— 1861  to  1865. 
Cox— 1843  to  1883. 


REGISTRATION  ELECTION  APPEALS. 


Latwyche— 1843  to  1853. 
Eeaae  k  Grant— 1854  to  1862. 
Hopwood  k  Philbrick— 1862  to  1867. 


Hopwood  k  Coltman— 1868  to  1879. 
Coltman— 1880  to  1883. 


ADDENDUM. 


Col.  89,  add  "  VI.  Destroying  Dangerous  Dogs.    See  Health." 


!I  Bigest 


OF    THE 


CASES   REPORTED 


7 


From    1756    to    1883. 


ABANDONMENT. 

Set  INSUBANCB. 


ABATEMENT   OF   ACTION. 

Set  PRACTICE  (PABTIBS). 


ABDUCTION. 

See  CBmiNAL  LAW. 


ABORTION. 

See  CBIMIKAL  LAW. 


ABSCONDING  DEBTOR. 

See  ABBE8T— BANKBVPTCT. 


VOL.  I. 


ABSTRACT  OF   TITLE. 

See  VBNDOB  AND  FUBCHASBB. 


ACCESSORY. 

See  CBIMINAL  LAW. 


ACCIDENT. 

I.  Gbneballt. 
II.  In  Cases  op  Negligence.— /S90  Negli- 

GENCE. 
IIL   DUBIVG  THE  CABBIAGE  OF  PASSENGEBS 

AND  Goods.— i&c  Cabbieb. 
IV.  To  Ships.- i&^  Shipping. 

I.    GENERALLY. 

Act  of  Ood— Definition.]— In  order  that  an 
extraordinary  natural  event,  such  as  a  very  high 
tide,  should  be,  in  the  legal  sense  of  the  words, 
an  act  of  God,  it  is  not  necessary  that  such  an 
event  should  never  have  happened  before ;  it  is 
sufficient  that  its  happening  could  not  have  been 
reasonably  expected.  If  such  an  event  has 
happened  once,  but  there  is  nothing  to  lead  to 
the  inference  that  it  is  likely  to  recur,  it  does 
not,  if  it  happens  a  second  time,  cease  to  be  an 
act  of  God.  XitrO'PJiotphate  and  Odam'% 
Chemical  Manvre  Company  v.  Londtm  and  St, 

h 


ACCIDENT. 


Katharine  Doclts  Cqinpany,  9  Ch.  D.  503;  39 
L.  T.  433  ;  27  W.  R.  267— C.  A.  Affirming  with 
variation,  37  L.  T.  330. 

Exemption  from  Liability  for  Injnriei  eaiuod 

by.] — Sect.  74  of  the  Harbours,  Docks  and  Piers 
Act,  1847,  enacts  that  '*  the  owner  of  every  vessel 
or  float  of  timber  shall  be  answerable  to  the 
undertakers  for  any  damage  done  by  such  vessel 
or  float  of  timber,  or  by  any  person  employed 
about  the  same,  to  the  harbour,  dock,  or  pier, 
or  the  quays  or  works  connected  therewith  ;  and 
the  master  or  person  having  the  charge  of  such 
vessel  or  float  of  timber,  through  whose  wilful 
act  or  negligence  any  such  damage  is  done  shall 
also  be  liable  to  make  good  the  same  .... 
Provided  always,  that  nothing  herein  contained 
shall  extend  to  impose  any  liability  "  upon  the 
owner  when  the  vessel  is  at  the  time  when  the 
damage  is  caused  in  chai^ge  of  a  compulsory 
pilot,  A  vessel  was  driven  aground  by  a  violent 
storm,  and  after  the  miaster  and  crew  liad  been 
obliged  to  abandon  her,  was  forced  by  the  wind 
and  waves  against  a  pier,  whereby  serious 
damage  was  occasioned : — Held,  that  the  owners 
of  the  ship  were  not  liable  under  the  above 
section.  Jlfver  Wfar  CommUturneriY,  Adamsmi^ 
2  App.  Cas.  743;  47  L.  J.,  Q.  B.  193;  37  L.  T. 
643— H.L. 

The  exemption  from  obligation  to  make  good 
losses  or  injuries  caused  by  the  act  of  God  ap- 
plies to  liabilities  created  by  sect.  74  no  less 
than  to  those  existing  before  the  passing  of  the 
act.    lb. 

When  a  Defence.]— A  loss  occasioned  by  the 
act  of  God  is  a  loss  arising  from  and  occasioned 
by^  the  agency  of  nature  >vhich  cannot  be  guarded 
against  by  the  ordinary  exertions  of  human  skill 
and  prudence  so  as  to  prevent  its  effect,  yngcjit 
v.  Smith,  1  C.  P.  D.  423  ;  45  L.  J..  C.  P.  697  ; 
84  L.  T.  827 ;  25  W.  R.  117— (.'.  A. 

The  plaintiff  delivered  to  the  defendant  in 
London  a  mare  to  be  carried  by  him  by  steamer 
from  London  to  Aberdeen,  between  which  places 
he  ran  steamers  as  a  carrier.  A  storm  arising 
during  the  voyage,  the  marc  was  fli)  injured  that 
she  died.  The  jury  found  that  the  injury  was 
caused  partly  by  excessive  bad  weather  and 
partly  by  the  fright  and  struggling  of  the  mare, 
and  negatived  all  negligence  on  the  part  of  the 
defendant : — Held,  that  upon  these  findings  he 
was  not  liable.    lb. 

To  an  action  ujxm  a  recognizance  or  an  obli- 
gation, impossibility,  by  act  of  G(xl,  of  perform- 
ance of  the  condition,  is  a  good  defence.  Li-itrim 
(^EarV)  V.  Stetcard  6  Ir.  R.,  C.  L.  27 

A  carrier  is  not  bound  to  incur  unreasonable 
expense  to  surmount  obstructions  caused  by  an 
act  of  God,  as  a  fall  of  snow.  Briddon  v.  Great 
Northern  Ituilway  Company,  28  L.  J.,  Ex.  51. 
Ihit  xf'c  cases,  sub  tit.  Shipping  ( Cliartcrj)arty, 
Frost  preventing  Loading'), 

A  carrier  contracted  to  carry  goods  between 
Gosjwrt  and  Ryde.  The  goods  were  put  in  a  boat 
and  towed  by  his  steam  vessel,  which  proceeded  to 
I'ortsmouth  pier  to  take  in  passengers.  There  was 
another  vessel  alongside  the  pier ;  and  it  was  the 
usual  and  most  safe-course  for  the  steamboat  so  ap- 
proaching to  stop  until  the  other  vessel  had  left. 
On  this  occasion  the  steamboat  with  the  boat  in 
tow  was  twice  stopjxjd,  in  consequence  of  the  stoj)- 
ping  of  the  other  vessel,  and  on  the  second  time 
of  stopping  the  tide  lifted  up  the  tow-boat  and 


pitched  it  on  the  rudder  of  the  steamboat^ 
whereby  the  tow-boat  sprung  a  leak  and  the 
goods  were  damaged.  There  was  no  negligence 
on  the  part  of  the  captains  of  either  vessel : — 
Held,  that  the  damage  was  not  caused  by  the 
act  of  God,  and  therefore  the  carrier  was  liable. 
Oahley  v.  Pifrtttnwuth  and  Hyde  Steam  PacJu't 
Comi)any,  11  Ex.  618 ;  25  L.  J.,  Ex.  99. 

Where  damage  was  done  to  the  cargo  of  a 
steam  vessel  by  water  escaping  through  the  pipe 
of  a  steam  boiler,  in  consequence  of  the  pipe 
having  been  cracked  by  frost : —  Held,  that  this 
was  not  an  act  of  God,  but  negligence  of  the 
captain  in  filling  his  boiler  before  the  time  for 
heating  it.     Siordet  v.  Hall,  4  Bing.  607. 

Alternative!.] — An  agreement  to  do  either  of 
two  things  is  not  discharged  when  one  becomes 
impossible  by  the  act  of  God.  Barkicorth  v. 
Young,  4  Drew.  1 ;  26  L.  J.,  Ch.  1 53 ;  3  Jur.,  N.S.  34. 

Escape  of  Water.] — The  defendants  under  the 
powers  conferred  upon  them  by  the  Metroiwlis 
Local  Management  Act,  1855  (18  &  19  Vict, 
c.  120),  ss.  135,  136,  constructecl,  and  properly 
constructed,  a  sewer  having  its  outfall  at  Dept- 
fonl  Creek,  a  little  above  the  plaintiff's  coal 
wharf,  withi  water-gates,  which  it  was  the  duty 
of  the  person  in  charge  of  them  to  olMjn  when 
the  water  within  them  became  eight  feet  deep, 
— a  depth  which  was  reached  onlv  in  heavy 
rainfalls.  On  the  2yth  of  August,  "1879,  there 
was  an  exceptionally  heavy  rainfall,  and  it 
became  necessary  to  oi)en  the  water-gates  to 

Erevent  a  large  district  from  being  flooded.  This 
aving  been  done,  and  the  rain  increasing  in 
violence,  the  rush  of  water  from  the  sewer 
carried  away  a  portion  of  the  plaintiff 's  wharf, 
with  a  barge  moored  thereto  and  a  quantity  of 
coals  deposited  therein  and  thereon : — Held,  that 
the  injurj'  complained  of  was  occasioned  by  the 
opening  of  the  water-gates,  and  not  by  the  act 
of  God,  and  therefore  the  defendants  were  prim& 
facie  liable  for  the  damage  done,  \sithin  the 
principle  of  liyJands  v.  Fletclu*r,  3  L.  R.,  H.  L. 
330;  but  that,  as  they  were  a  public  Ixxiy 
acting  in  the  discharge  of  a  public  duty,  and  as 
that  which  happened  was  only  the  inevitable 
result  of  what  (yarliament  had  authorized  them  to 
do,  they  were  not  liable.  Dixon  v.  Metropolitan, 
Board  of  Worhs,  7  Q.  B.  D.  418 ;  60  L.  J..  Q.  B. 
772 ;  45  L.  T.  312 ;  30  W.  R.  83 ;  46  J.  P.  4. 

The  defendant  was  the  owner  of  a  series  of 
artificial  lakes,  which  had  existed  for  a  long 
time  without  causing  damage.  Upon  a  most 
unusual  rainfall  occurring,  the  bank  at  the  end 
of  the  higher  lake  gave  way,  and  the  water 
rushing  with  great  violence  into  the  lakes  below 
caused  their  banks  also  to  give  way,  and  the 
aggregate  volume  of  water  from  the  lakes  rush- 
ing down  the  valley,  caused  damage  to  certain 
county  bridges  lower  down  the  stream.  On  the 
trial  of  an  action  by  the  surveyor  of  the  county 
against  the  defendant  to  recover  for  the  damage 
done  to  the  bridges,  the  jury  found  that  there 
had  been  no  negligence  in  the  construction  or 
the  maintenance  of  the  lakes,  but  that  if  the 
flood  had  been  anticipated,  the  effect  might  have 
been  prevented : — Held,  that  the  rainfall  being 
so  unusual  as  to  amount  to  vis  major  or  the  act 
of  God,  the  defendant  was  not  liable.  KicholU 
V.  Jfarsland,  2  Ex.  D.  1 ;  46  L.  J.,  Ex.  174 ;  35 
L.  T.  725 ;  25  W.  R.  173— C.  A. 
The   principle  that  if  a    man   brings   ancl 
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accamulates  upon  his  land  anything  which,  if  it 
escaftes,  may  canse  damage  to  his  neighbour,  he 
does  so  at  his  peril,  is  not  applicable  to  the  case 
of  water  stored  in  tanks  in  India,  which  have 
existed  from  time  immemorial,  and  are  preserved 
and  repaired  by  the  landowners  by  reason  of 
their  tenure,  as  essential  to  the  welfare  and 
existence  of  the  people.  Madnu  Itailway  Com- 
pantf  V.  Cartetina{jarum  (J^^mindar),  30  L.  T. 
770 ;  22  W.  K.  865— P.  C. 

Where  water  escaped  from  the  pipes  of  a  com- 
pany owing  to  an  cxtiaordinary  frost  and  caused 
damage,  the  company  were  held  not  liable. 
Bltfth  V.  Birmingham  Watertcorks ,  Conqmny, 
lllJx.  781  ;  but  see  Great  Wcxferii  Maihcay 
Company  v.  Braid,  1  Moo.  N.  8.  101. 


Vndergronnd.] — A.*s  mine  was  flooded  by 


water  which  had,  after  an  unusual  rainfall,  ac- 
cumulated in  an  excavation  made  by  B.  on  his 
land,  and  had  escaped  thence  through  his  mine 
into  A.'s,  which  was  situated  at  a  lower  level : — 
Held,  that  although  B.  in  making  the  excavation 
had  no  intention  of  collecting  water  therein,  and 
although  he  had  provided  an  outlet  for  such  an 
amount  of  water  as  might  be  looked  for  in 
ordinary  seasons,  he  was  liable  for  the  damage 
sustained  bv  A.  Fleteher  or  Jfu^yrarf  v.  Smithy 
2  App.  Cos.  781 ;  47  L.  J.,  Ex,  4  ;'  37  L.  T.  367  ; 
26  W.  B.  83— H.  L.  Affirming  S.  C.  7  L.  R..  Ex. 
305  ;  41  L.  J.,  Ex.  193  ;  27  L.  T.  164  ;  20  W.  R. 
987.     And  see  Watkb  and  GAS. 

Penonal  Ineapaeitj.]— In  a  contract  of  ap- 
prenticeship, by  which  it  is  agreed  that  the 
apprentice  shall  honestly  remain  with  and  serve 
his  master  during  the  term  fixed,  there  is  in  law 
ah  implied  conation  that  the  apprentice  shall 
not  be  prevented  from  serving  bv  the  act  of 
God.  BoaJtt  v.  Firth,  4  L.  R.,  C.  P*.  1  ;  38  L.  J., 
C.  P.  1  ;  19  L.  T.  264  ;    17  W.  R.  29. 

The  plaintiff  contracted  with  a  wife  as  her 
husband's  agent  that  she  should  play  the  piano 
at  a  concert.  She  was  unable  to  attend  owing 
to  illness.  In  an  action  against  the  husband  for 
breach  of  contract : — Held,  that  his  wife's  illness 
and  consequent  incapacity  excused  him.  Jlobin^an 
V.  Dariton,  6  L.  R.,  Eq.  269  ;  40  L.  J.,  Ex.  172  ; 
24  L.  T.  755  ;  19  W.  R.  1036. 

An  order  in  bastardy  was  made  on  the  8th  of 
February.  On  the  12th  the  appellant  entered 
into  the  proper  recognizance,  and  on  the  same 
day  sent  a  written  notice  of  his  having  done  so 
by  the  post,  addressed  to  the  mother  of  the  child. 
The  mother  died  (m  the  9th  February  .-—Held, 
that  the  sessions  were  bound  to  hear  the  appeal, 
the  ap{>ellant  being  excused  from  performing 
the  duty  of  giving  notice,  under  8  &  9  Vict.  c.  10, 
8.  3,  by  its  becoming  impossible  by  the  act  of 
God.  B^.  V.  LcicettterMre  (JuJitices),  15  Q.  B. 
88  ;  4  New  Sess.  Cas.  124  ;  19  L.  J.,  M.  C.  209  ; 
14  Jur.  550.   See  also  CONTRACT  (^Impossibility^ 

IneTitaUe  Aoeident--(niart6xpart7.]— By  the 
tenns  of  a  charterparty  a  ship  was  to  be  loaded 
in  regular  and  customary  turn,  except  in  cases 
of  riot,  strikes,  or  any  other  accident  beyond  the 
freighter's  control,  which  might  prevent  or  delay 
the  loading  :— Held,  that  a  fall  of  snow,  which 
rcmlered  it  impossible  to  bring  the  cargo  to  the 
place  of  shipment,  was  not  an  accident  within 
the  meaning  of  the  exception.  Ihnwick  v. 
Sehmalz,  3  L.  B.,  C.  P.  313  ;  37  L.  J.,  C.  P.  78  ; 
18  h.  T^  27  :  16  W.  a  481. 


Colliiion.] — In  order  to  constitute  an  inevit- 
able accident  it  is  necessary  that  the  accident 
should  not^ve  been  capable  of  being  prevented 
by  ordinary  skill  and  diligence — not  cxtiiiordi- 
naiy  skill  or  extraoi-dinarj^  diligence — ^by  that  de- 
gree of  diligence  and  skill  which  is  generally  to  be 
found  in  persons  who  properly  discharge  their 
duty.  Tliv  TJionias  Poicdl  v.  TJie  Cuba,  14  L.  T. 
603. 

Inevitable  accident,  in  a  cause  of  damage  to  a 
ship,  is  that  which  a  party  could  not  passibly 
prevent  bv  the  exercise  of  ordinai'v  carc.  caution 
and  maritime  skill.     Tlte  Vhla,  19  L.  T.  89. 

When  damage  might  have  been  avoided  by 
shipping  cable  and  setting  sail :— Held,  that  it 
was  not  an  inevitable  accident,  but  the  i*csult 
either  of  negligence  or  the  absence  of  proper 
nautical  skill.    lb. 


Goitf.] — A  sailing  ship  in  a  gale  di-ove 


from  her  anchors  across  a  sand  and  her  rudder  was 
so  damaged  as  to  render  the  ship  unmanageable  : 
in  this  condition  she  came  into  collision  after 
sunset  with  a  brig  at  anchor.  At  the  time  of 
the  collision  the  ship  had  her  anchor  light  exhi- 
bited and  no  other  light.  In  an  action  of 
damage  by  the  owners  of  the  brig  against  the 
ship  it  was  held  that  the  collision  was  occasioned 
by  inevitable  accident,  and  that  the  ship,  in  the 
circumstances  of  the  case,  was  not  to  be  deemed 
in  fault  for  not  carrying  side  lights  or  the  three 
red  lights  prescribed  by  Article  5  of  the  Regu- 
lations for  preventing  Collisions  at  Sea,  and  that 
the  suit  ought  to  be  disnfissed  without  costs. 
The  Bn  eh  hurst,  6  P.  D.  152  ;  30  W.  R.  232. 

Inevitable  accident  is  where  the  collision  ct>idd 
not  possibly  have  been  prevented  by  pri)ix5r  care 
and  seamanship  under  the  particular  circum- 
stances of  the  case.  So  that  where  the  defence 
of  inevitable  accident  is  set  up  on  behalf  of  a 
vessel  prim&  facie  to  blame  ftn*  a  collision,  the 
defence,  to  succeed,  must  be  supported  by  prtwf 
that  everything  was  done  which  could  and 
ought  to  have  been  done  to  avoid  the  collision  ; 
and  this,  though  the  vessel  is  in  some  degree 
disabled,  and  so  less  manageable  than  she  would 
otherwise  have  been.  The  (hieutta,  21  L.  T. 
768— P.  C. 

Inevitable  accident  \a  that  which  the  party 
charged  with  the  damage  could  not  possibly 
prevent  by  the  exercise  of  ordinary  care,  caution, 
and  maritime  skill.  The  Marpesia,  4  L.  R., 
P.  C.  212  ;  26  L.  T.  333  ;  8  Moore,  P.  C.  C,  N.  S. 
468. 

Evidenee  of  Hegligenee.] — The  mere  happen- 
ing of  an  accident  is  not  sufficient  evidence  of 
negligence  to  be  left  to  the  jury ;  but  the 
plaintiff  must  give  some  affirmative  evidence  of 
negligence  on  the  part  of  the  defendant.  Jlam- 
maeh  v.  White.  11  C.  B.,  N.  S.  688  ;  31  L.  J., 
C.  P.  129  ;  8  Jur.,  N.  S.  796  ;  5  L.  T.  676  ;  10 
W.  R.  230. 

But  accidents  may  be  of  such  a  nature  that 
negligence  may  be  prcsimaed  from  the  very  fact 
of  the  happening  of  the  accident.  Byme  v. 
Boadle,  2  H.  &  C.  722  ;  33  L.  J.  Ex.  13  ;  9  L.  T. 
450;  12  W.  R.  279.  A?id  sec  NEGLIGENCE, 
Cabbiebs  and  Shipping. 
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ACCOMPLICE. 

See  CRIMINAL  LAW. 


ACCORD  AND  SATIS- 
FACTION. 

L  What  amounts  to— 

1.  Generally, 

2.  liy  new  or  mhntituted  Agreement, 

8.  By  Receipt  of  Xegotiahle  Inttrumcnt, 

II.  By  Whom. 

III.  KVIDENCE  AS  to. 

IV.  By  Payment.— iSi'-d  Payment. 

I.  WHAT  AMOUNTS  TO— 
1.  Generally. 

Aeeord  without  SatiifiMtion.]— Accord  with- 
out satisfaction  cannot  be  pleaded  alone  to  a 
deed.  Parlter  v.  BamshotUmi,  3  B.  &  C.  257; 
5  D.  &  R.  138. 

To  an  action  for  a  debt,  a  plea  that  the  plaintiff 
in  consideration  that  the  defendant  would  secure 
the  debt  bj  executing  a  mortgage  of  premises 
when  called  on  to  do  so.  the  amount  to  cany 
interest  and  be  pa3'flble  by  instalments,  under- 
took that  no  proceedings  should  be  instituted 
against  him  in  respect  of  the  debt  unless  de&ult 
were  made  in  paying  the  instalments.  The 
plea  averred  the  defendant's  constant  reddiness 
to  execute  the  mortgage,  but  that  he  had  never 
been  cnlletl  on  to  c^)  so  : — Held  bad.  for  pleading 
matter  of  accord  without  alleging  it  by  way  of 
Kjitisfaction.  AUien  v.  Probyti,  2  C.  M.  &  R. 
408  ;  5  Tyr.  1079 ;  4  D.  P.  C.  153. 

Satisfaction.] — To  an  action  for  work  done, 
the  defendant  pleaded  that,  before  action  the 
))laintiff  sued  the  defendant  in  a  county  court 
for  50/.,  and,  being  an  infant,  gave  notice  that 
he  should  set  up  his  infancy ;  whereupon,  before 
the  trial,  it  was  agreed  that  he  should  pay  the 
plaintiff  30Z.  and  nis  costs  in  the  county  court, 
and  that  the  plaintiff  should  accept  the  SOI.  and 
the  performance  by  the  defendant  of  the  agree- 
ment in  satisfaction  as  well  of  the  causes  of 
action  for  which  the  plaint  in  the  county  court 
was  levied  as  of  all  causes  of  action  which  the 
plaintiff  had  against  the  defendant,  and  that 
the  defendant  ])aid  the  30Z.  and  the  costs,  whidi 
the  plaintiff  accepted  in  pursuance  of  the  agree- 
ment, in  satisfaction  : — Held,  that  the  plea 
disclosed  a  sufficient  satisfaction.  Cooper  v. 
Parhei\  15  C.  B.  822  ;  24  L.  J.,  C.  P.  68  ;  1  Jur., 
N.  S.  281— Ex.  Ch. 

Bond  given  for  Bond.]— To  an  action  on  a 
bond,  the  defendant  pleaded  that  before  breach, 
M.  and  others,  as  his  sureties,  executed  and 
delivered  another  bond  in  satisfaction  and  dis- 
charge of  the  bond  in  the  declaration,  and  of 
all  covenants  therein  contained,  and  that  the 
]>l»iiitiff  accepted  the  bond  in  satisfaction  and 
discharge  of  the  lx)nd  in  the  declaration,  and  of 
all  covenants : — Held,  that  the  plea  was  not  good, 
cither  by  way  of  accord  and  satisfaction  or  release. 


Bertoich-'npon' Tweed  (^Mayor,  ^y.)  v.  OstcaUl, 

1  El.  k  Bl.  296 ;  22  L.  J.,  Q.  B.  129  ;  17  Jur.  1148. 

AooeptaaM.  ]— An  acceptance  in  satisfaction 
must  be  an  act  of  the  will  in  the  parky  receiving. 
Hdrdman  v.  BellhoHMe,  9  M.  &  W.  596  ;  11 L.  J., 
Ex.  136. 

of  Indomnity.]— The  plaintiff,  acceptor 

of  a  bill  of  exchange,  on  the  day  it  fell  due 
sent  a  person  to  the  defendant,  who  held  it,  to 
pay  the  amount,  and  bring  it  back.  The  defen- 
dant received  the  money  and  gave  a  receipt  for 
it,  but  said  he  could  not  give  up  the  bill.  The 
plaintiff  being  informed  of  this,  sent  again  to 
the  defendant  to  demand  the  bill  or  the  money, 
but  he  did  not  give  up  either.  Afterwards,  on 
the  same  day,  the  defendant  sent  to  the  plaintiff 
a  paper  signed  by  G.,  acknowledging  the  receipt 
from  the  defendant  of  the  amount  of  the  bill, 
and  undertaking  to  bear  the  plaintiff  harmless 
for  the  amount,  if  the  bill,  which  he  stated  to 
have  been  lost,  should  be  presented.  The  plaintiff 
kept  this  guarantee,  but  nevertheless  sued  the 
defendant  for  money  received: — Held,  that  his 
right,  of  action  vested  on  the  defendant  s  refusal 
to  re]iay  the  money  or  give  up  the  bill ;  and 
that  the  receipt  by  the  plaintiff  of  G.'s  guarantee 
operated  in  the  nature  of  an  accord  and  satisfac- 
tion.    Alexander  v.  Strong,  9  M.  &  W.  733  ; 

2  D.  N.  8.  256  ;  11  L.  J.,  Ex.  316. 

' of  Soeurity.]— Shares  in  a  comi)any  were 

deposited  by  B.  with  A.,  to  be  sold  by  A.  in  case 
B.  neglected  to  provide  for  two  bills  accepted 
by  A.  for  B.'s  accommodation.  B.  having  tiiilcd 
to  provide  for  the  bill,  A.  sold  the  shares,  and 
gave  notice  of  that  fact  to  B.,  who  refused  to 
execute  a  transfer  to  the  purchaser.  In  an 
action  by  A.  to  recover  the  amount  paid  by  him 
to  take  up  one  of  the  bills,  B.  pleaded  in  bar  the 
deposit  and  sale  of  the  shares.  Upon  an  issue 
taken  on  this  plea : — Held,  that  B.  was  entitled 
to  the  verdict,  notwithstanding  his  refusal  to 
give  effect  to  the  sale  by  executing  a  transfer. 
Ross  V.  Moses,  1  C.  B.  227. 

of  loM  Bum  than  amount  of  Debt.] — 

Acceptance  of  a  less  sum  cannot  be  a  satis&c- 
tion  in  law  of  a  greater.  FHch  v.  Sutton, 
6  East,  230 ;  1  Smith,  415. 

An  agreement  by  a  debtor  to  pay  to  the 
creditor  or  his  nominees  a  less  sum  than  the 
debt  payable  to  the  creditor  is  not  a  sufficient 
consideration  for  an  agreement  by  the  creditor 
not  to  take  further  pr(K;eedings.  Beer  v.  Foaltes, 
11  Q.  B.  D.  221  ;  52  L.  J.,  Q.  B.  712—0.  A. 
Reversing  52  L.  J.,  Q.  B.  426. 

A  plea,*  therefore,  alleging  the  acceptance  of  a 
less  sum  in  satisfaction  of  a  larger  sum,  will  be 
bad  after  verdict.  Dowji  v.  Hatcher,  10  A.  &  E. 
121  ;  2  P.  &  D.  292  ;  3  Jur.  651. 

So,  where  a  defendant  pleaded  a  payment  in 
discharge  and  satisfaction,  and  the  plaintiff 
replied  a  writ  sued  out  before  such  payment ; 
the  plea  held  bad,  because  it  did  not  allege  the 
payment  to  have  been  made  in  discharge  of  the 
costs  and  damages  as  well  as  of  the  promises, 
and  it  appeared  u|x>n  the  record  that  the  plaintiff 
had  still  a  cause  of  action  unsatisfied.  Francis 
V.  Crywell,  1  D.  &  R.  646  ;  5  B.  &  A.  886.  But 
see  Chrbett  v.  Stcinhurne,  3  N.  &  P.  661  ;  8  A. 
k  E.  673. 

Where  to  an  action  by  assignees  of  a  bankrupt 
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to  reoover  1,000/.  received  bj  the  defendant 
before  the  bankruptcy,  he  plraded,  that,  on  an 
aoooont  stated  between  him  and  the  bankrupt 
before  the  bankruptcy,  the  former  was  found  to 
be  indebted  to  the  b&nkrupt  in  400/.,  for  which 
the  bankrupt  drew  a  bill  of  exchange  upon  the 
defendant,  payable  to  him  or  his  order,  which  he 
accepted  for  and  on  account  of  the  debt,  and 
returned  it  to  the  bankrupt: — Held,  that  the 
plea  was  no  answer,  as  it  was  pleaded  to  the 
whole  of  the  demand,  and  giving  a  bill  for  400/. 
was  not  a  legal  satisfaction  of  1000/.,  being  the 
amount  of  the  debt  claimed.  Thomas  v.  Ilea- 
thorne,  3  D.  &  R.  647  ;  2  B.  &  C.  477. 

Paymeat  of  Debt  bj  OliaqM  of  flmaU«r 
Amount.]— A.,  being  indebted  to  B.  in  125/.  7«.  9</. 
for  goods  sold  and  delivered,  gave  B.  a  cheque 
for  100/.  payable  on  demand,  which  B.  accepted 
in  satisfaction  : — Held,  a  good  accord  and  satis- 
faction. Cumber  v.  Wane  (Stra.  426),  and 
Sibree  v.  Tripp  (15  M.  &  W.  23),  observed  upon. 
Ottddard  v.  O'Brien,  9  Q.  B.  D.  37  ;  46  L.  T. 
306  ;  30  W.  R.  649. 

Joint    Debt— IHioluurgo   of   one    Debtor.]— 

B.  k.  C.  being  jointly  indebted  to  A ,  the  latter 
sued  B.  alone.  He  remonstrated  upon  the  hard- 
ship of  the  case,  alluded  to  circumstances  which 
would  probably  reduce  A.'8  demand  if  he  gamed 
a  verdict,  and  proyoeed  to  put  an  end  to  the 
action  by  paying  part  of  the  debt,  and  costs. 
This  was  acceded  to,  and  a  receipt  given  for  the 
sum  paid,  which  was  stated  to  be  for  debt  and 
costs  in  that  action.  A.  afterwards  sued  C. : — 
Held,  that  the  composition  did  not  operate  as  a 
discharge  of  the  whole  debt,  but  only  to  relieve 
B..  and,  therefore,  it  was  no  defence  for  C. 
Walter*  v.  Smith,  2  B.  &  Ad.  889. 

Allowanee  of  Croee  Demand!.]— To  an  action 
for  money  due  on  an  account  stated,  it  in  not 
sufficient  to  ])leacl  that  the  defendant  and 
plaintiff  accounted  together  of  and  concerning 
the  action,  and  all  other  claims  and  demancls 
between  them,  amounting  to  1,000/. ;  and  that 
on  such  accounting,  a  small  sum,  to  wit,  150/., 
was  found  to  be  due  and  owing  to  the  plaintiff, 
which  the  defendant  promised  to  pay,  and  after- 
wards paid  to  the  plaintiff,  who  accepted  it,  in 
full  satis&ction  of  the  sum  due  to  him  from  the 
defendant :  for  such  a  pica  docs  not  shew  that, 
at  the  time  of  the  second  accounting  relied  on, 
any  cross  demand  by  the  defendant  against  the 
plaintiff  existed,  or  that,  if  it  existed,  it  had  not 
been  agreed  to  be  given  up  by  the  defendant  in 
consideration  of  the  plaintiff's  giving  up  some 
other  demand  of  his  on  the  defendant,  so  as  to 
make  payment  of  the  bidance  a  satisfaction  of 
the  larger  sum.    Smith  v.  Paqey  15  M.  k  W.  683. 

To  an  action  on  several  bills  of  exchange  and 
for  goods,  the  defendant  pleaded  that  he  and  the 
plaintiff  accounted  together  of  and  concerning 
these  causes  of  action,  and  of  and  concerning 
other  claims  and  demands  of  the  plaintiff  against 
the  defendant,  and  certain  other  claims  and 
demands  of  the  defendant  against  the  plaintiff ; 
and  on  that  accounting  the  sum  of  50/.  and  no 
more  was  found  to  be  due  from  the  defendant  to 
the  plaintiff,  which  sum  the  defendant  promised 
the  plaintiff  to  pay  to  him  on  request ;  and  that 
the  plaintiff  received  from  the  defendant  50/.  in 
satijbction  of  such  sum  :~Held,  that  the  plea 
amounted  to  an  allegation  of  the  allowance  of 


cross  demands  upon  an  account  stated,  and  pay- 
ment of  the  balance,  and  afforded  substantially  a 
good  defence.  Callander  v.  Jlotcard,  10  0.  B.  250 ; 
1  L.  M.  &  P.  562  ;  19  L.  J.,  C.  P.  312 ;  14  Jur.  672. 

Por  Personal  Injnries.]— In  an  action  for  an  in- 
jui-y  sustained  through  a  railway  accident,  the 
plaintiff,  at  the  time,  not  8npix)6ing  that  he  had 
sustained  any  serious  injury,  accepted  of  the 
company  2/.  as  compensation  for  damage  to  his 
clothes :— Held,  that  the  receipt  of  this  sum 
could  not  be  set  up  as  an  accoid  and  satisfaction 
for  a  patent  and  severe  injury  to  the  brain  or 
spine.  Hoberts  v.  JtJattern  Cimntien  Hail  waif 
Company,  1  F.  k  F.  460. 

In  an  action  for  injuries  arising  from  a  concus- 
sion, (»u8ed  by  a  collision  of  railway  trains,  the 
plaintiff  having  the  day  after  the  occurrence 
agreed  in  terms  to  accept  a  sum  in  satisfaction 
of  the  injuries,  and  all  consequences  arising 
therefrom  :— Held,  that  if  his  mind  went  with 
those  terms,  and  he  understood  their  effect  when 
he  assented  to  them,  he  was  bound  by  the  agree- 
ment, and  could  recover  no  further  com])ensatiun, 
even  although  it  ap)xiared  that  he  had  sustained 
serious  and  |)ermanent  injuries,  latent  and  undis- 
covered until  some  time  afterwanls,  and  of  which 
he  had  no  idea  at  the  time  he  entered  into  the 
arrangement,  llideal  v.  (treat  We»trrn  Rail- 
iray  (hmiMiny,  1  F.  &  F.  70(>. 

To  an  action  fur  comi)ensation  for  pci'sonal 
injuries  from  a  railway  accident  the  company 
pleaded  a  receipt  in  full ;  the  plaintiff  then  filed 
a  bill  in  equity  alleging  the  receipt  to  have  been 
obtained  by  fraud,  and  praying  that  the  com- 
pany mighJt  be  restrained  from  setting  it  up,  but 
for  no  further  relief  : — Held,  that,  althougli  the 
plaintiff  might  have  met  the  plea  by  an  equitable 
replication,  he  was  entitled  to  come  to  equity 
for  the  relief  needed  for  the  purposes  of  his 
action,  and  that  he  had  rightly  limited  the 
prayer  of  his  bill  to  such  relief.  Stewart  v. 
Great  Western  Railway  Company,  2  l)e  G., 
J.  k  S.  319;  11  Jur..  N.  S.  627  ;  13  L.  T.  79;  13 
W.  R.  907. 

Under  Lord  Campbell'i  Aet.] — In  an  action 
under  9  &  10  Vict.  c.  93  (Lord  Campbell's  Act), 
accord  and  satisfaction  with  the  person  injured 
in  his  lifetime  is  a  defence  to  proceedings  by  his 
representatives  after  his  death.  Bead  v.  Great 
EaMtem  Railway  Company,  9  B  &  S.  714  ;  3  L.  R., 
Q.  B.  655  ;  37  L.  J.,  Q.  B.  278  ;  18  L.  T.  82 ;  16  W. 
R.  1040. 

In  Aetion  for  libeL]— Accord  and  satisfaction 
is  a  good  plea  to  an  action  for  a  libel.  Bootey  v. 
Wood,  3  H.  &  C.  484  ;  34  L.  J.,  Ex.  65  ;  11  Jur., 
N.  S.  181  ;  13  W.  R.  317. 

An  agreement  that  apologies  on  each  side  shall 
appear  in  the  several  newspapers  of  the  plaintiff 
and  the  defendant,  executed  by  the  latter,  will 
form  a  valid  plea  of  that  kind.    lb. 

In  Xqnity.jl — An  agreement  between  a  bond 
debtor  and  his  creditor  that  the  latter  shall  take 
all  the  debtor's  property,  and  pay  his  other 
creditors  5j».  in  the  pound,  though  not  a  discharge 
of  the  bond  at  law  by  way  of  accord  and  satis- 
faction, because  not  under  seal,  still  operates  in 
equity  as  a  satisfaction  of  the  debt ;  and  it  is  not 
possible  in  equity,  upon  such  a  transaction,  to 
reserve  any  rights  against  the  surety,  and  any 
attempt  to  do  so  would  be  void,  as  being  incon- 
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Riatent  with  the  agreement.     Wrbb  v.  Iletc/ftj 
8  Kay  k  J.  438. 

Bnfileieney  of  Plea.] — In  an  action  upon  a 
covenant  to  pay  money  upon  a  contingency,  an 
accord  executed  before  the  contingency  happened 
is  a  bad  plea.  UmJry  v.  Sjyence^  8  Ex,  668  ;  22 
L.  J.,  Kx.  249. 

To  an  action  for  money  lent,  a  plea  tlmt  the 
defendant  gave  the  plaint ifE  an  authority  to  re- 
ceive, as  the  defendant's  agent,  money  due  to  the 
defendant,  to  an  amount  exceeding  the  amount 
lent,  and  to  i>ay  himself,  and  agreed  not  to 
receive  the  same  other»-ise  than  by  the  plaintiff's 
agency ;  and  that  the  money  was  not  received  in 
consequence  of  the  plaintiff's  negligence  and 
default,  and  thereby  became  wholly  lost  to  the 
defendant: — Held,  bad,  as  amounting  neither  to 
an  accord  nor  satisfaction.  Gifford  v.  Whit- 
takfr,  6  Q.  B.  249;  13  L.  J.,  Q.B.  325;  8  Jur. 
1134.  S.  P.  GrifHthtt  v.  Otren,  13  M.  &  W.  58  ;  2 
D.  &  L.  190  ;  13  L.  J.  Ex.  345. 

Beplieation  to  Avoid.]— To  a  plea  of  accord 
and  satisfaction  by  the  delivery  by  the  defen- 
dant to  the  plaintiff  and  acceptance  by  him 
of  monies,  deeds  and  securities  for  money, 
and  allotting  him  shares  in  a  company,  an  equit- 
able replication  as  to  the  deeds  and  secarities. 
that  such  deeds  and  securities  were  accepted  by 
the  plaintiff  on  the  faith  of  a  representation  by 
the  defendant  that  they  were  valid  and  binding 
securities,  whereas  they  were  not  valid  and 
binding  on  the  company,  and  were  before  action 
repudiated  by  the  company,  is  good.  Stears  v. 
tSonth  Essex  Gas  Light  and  Coke  (hmpany.,  9 
C.  B.,  N.  S.  180 ;  7  Jur.,  N.  S.  447 ;  9  W.  R.  533. 

To  an  action  on  a  covenant  in  a  demise  of 
mines,  alleging' non-jmyment  of  tonnage  rents 
and  not  keeping  books  of  accounts,  the  defendant 
pleaded  that  during  eight  years  he  did  keep  such 
books  containing  an  account  of  all  ore  gotten, 
and  that  such  account  was  submitted  for  exami- 
nation to  the  plaintiff,  and  that  he  and  the 
defendant  in  each  of  those  years  stated  an 
account  concerning  all  the  ore  got  by  the  de- 
fendant during  the  preceding  year,  and  the  ton- 
nage rent  payable  in  respect  of  the  same,  and 
that  in  each  of  such  accounts  a  certain  sum  was 
agreed  upon  between  the  plaintiff  and  the  de- 
fendant to  be  the  balance  due,  which  sum  was 
paid  and  accepted  by  the  plaintiff  in  satisfaction 
of  the  tonnage  rent  payable  by  the  defendant 
during  the  said  period.  Replication,  tliat  the 
accountings  were  not  true  and  correct  account- 
ings aca)rding  to  the  deed,  but  were  erroneous 
in  this :  that  divers  tons  of  ore  which  ought  to 
have  been  included  in  the  account,  and  divers 
quantities  of  tonnage  rent  payable  in  respect 
thereof,  were,  by  mistake  and  ignorance  of  the 
facts  on  the  part  of  the  plaintiff,  omitted  from 
the  accounts,  and  that  the  balances  were  errone- 
ously agreed  to  be  the  balances  due  under  the 
deed  : — Held,  that  the  plea  afforded  no  answer 
to  the  action,  and  that  if  it  afforded  a  primd 
facie  defence,  it  was  answered  by  the  replication, 
Prrry  v.  Attwood,  6  El.  k  Bl.  691  ;  25  L.  J.,  Q. 
B.  408  ;  2  Jur.,  N.  S.  1071. 

To  an  action  for  use  and  occupation,  the  de- 
fendant pleaded,  first,  that  the  plaintiff  seized 
floods  of  the  defendant  sufficient  to  pay  the  rent 
and  costs,  and  detained  them  for  two  years ;  and 
it  was  then  agreed  between  them,  that  the  plain- 
tiff should  retain  the  goods  in  satisfaction  of  the 


debt,  and  that  he  did  so  accordingly.  Secondly 
that  after  a  wrongful  seizure  of  the  goods  of  suffi- 
cient value  to  i>ay  the  rent,  the  plaintiff  and  the 
defendant  agreed  that  the  plaintiff  should  retain 
the  goods,  and  that  they  should  relinquish  their 
claims  on  each  other.  Thirdly,  that  they  agreed 
that  the  plaintiff  should  retain  the  goods  so 
seized,  and  that  they  should  relinquish  their 
[  claims,  and  the  defendant  should  give  up  pos- 
session. Replication  traversed  the  seizure  of 
goods  of  sufficient  value  to  pay  the  rent : — HeKl. 
that  the  pleas  were  good,  and  that  the  replica- 
tion was  bad,  for  putting  in  issue  matter  which 
was  only  inducement  to  the  acceptance  in  satis- 
faction, such  acceptance  being  the  material  part 
of  the  pleas.  Jones  v.  JSawkinSf  5  C.  B.  142 ;  5  D. 
&  L.  353  ;  17  L.  J.,  C.  P.  92. 

To  an  action  for  a  debt  the  defendant  pleaded, 
that  he  delivered  to  the  plaintiff,  in  satisfaction 
of  the  action,  a  deed,  by  which  an  annuity  wan 
granted  to  him.  The  ])laintiff  replied,  that  no 
memorial  of  the  deetl  was  enrolled  according  to 
53  Geo.  3,  c.  141,  and  that,  to  an  action  by  him 
on  the  deed  to  recover  money  due  from  that  de- 
fendant in  res])ect  of  the  annuity,  he  had  pleaded 
that  no  memorial  was  enrolled;  and  that  the  plain- 
tiff in  consequence  elected  that  the  deed  snould 
be  null,  and  discontinued  such  action : — Held, 
that  the  replication  was  good,  and  answered  the 
apparent  sati.sfaction  shown  in  the  plea.  Turitrr 
V.  Browne,  4  D.  k  h.  201  ;  3  C.  B.  157  ;  16  L.  J., 
C.  P.  223;  10  Jur.  811. 

2.  I;y  New  ob  Substituted  Aobeemext. 

How  far  Accepted  in  BatU&otion.]— To  an 
action  for  infringing  a  patent,  the  defendant 
pleaded,  that  it  was  agreed  between  the  plaintiff 
and  the  defendant  that  the  latter  should  admit 
his  liability  to  the  action  ;  that  he  should  take 
and  the  plaintiff  grant  a  licence  for  the  use  of 
the  invention  ;  that  he  should  hand  a  cheque  to 
a  third  penK)n,  to  be  held  till  the  grant  of  the 
licence  ;  that  the  plaintiff  and  the  defendant 
should  bear  their  own  costs  of  the  action,  and 
that  "the  action  and  the  causes  of  action  in- 
cluded in  the  same,  should  be  settled,  satisfied 
and  terminated  by  the  arrangement  and  agree- 
ment before  mentioned."  That  the  defendant 
admitted  his  liability,  drew  and  delivered  the 
cheque,  and  had  always  been  ready  and  willing 
to  perform  the  agreement,  take  the  licence,  and 
pay  his  own  costs,  of  which  the  plaintiff  had 
notice  : — Held,  that  the  plea  was  bad  ;  for  if  the 
agreement  were  construed  as  an  accord  in  respect 
of  the  things  to  be  done,  there  was  no  averment 
of  satisfaction,  the  stipulation  of  the  defendant 
not  having  been  all  performed  ;  and  if  making 
the  agreement  itself  was  relied  upon,  there  was 
no  allegation,  expressed  or  implied,  that  the 
agreement  was  accepted  in  satisfaction.  JIall  v. 
Flockton,  16  Q.  B.  1039  ;  20  L.  J,,  Q.  B.  201 ;  15 
Jur.  600— Ex.  Ch. 

To  an  action  by  payee  against  acceptors  of  two 
bills,  they  pleaded  that  before  the  bills  became 
due,  and  before  the  delivery  to  the  plaintiff,  it  was 
agreed  between  him  through  the  drawers,  as  his 
agents,  and  the  acceptors  and  A.,  that  in  con- 
sideration of  them  and  A.  paying  the  drawers 
600/.  in  settlement  of  accounts,  the  plaintiff  would 
accept  a  dividend  of  2s.  9rf.  in  the  pound  on  these 
and  other  bills  accepted  by  the  defendants  and  A., 
and  within  one  month  would  deliver  up  the  bills, 
receivmg  the  dividend  on  each  acceptance ;  tiat 
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a  place  of  tender  of  the  composition  was  agreed 
Tipon,  and  a  penalty  of  500/.  agreed  to  be  paid  on 
defaolt  on  either  side ;  that  the  defendants  and  A. 
paid  to  the  drawers,  and  they  accepted,  the  5007. 
in  settlement,  and  the  defendants  and  A.  tendered 
the  dividend,  of  all  which  the  plaintiff  liad  no- 
tice ;  that  the  plaintiff  refused  to  accept  the  divi- 
dend, and  failed  to  deliver  up  the  acceptances  : — 
Held,  that  the  plea  was  bad  in  substance,  as  it 
contained  no  allegation  that  the  agreement  to 
accept  the  dividend  was  taken  in  satisfaction  or 
substitution  of  the  agreement  on  the  bill,  and  it 
was  consistent  with  the  plea  that  the  plaintiff 
may  have  elected  to  pay  the  penalty  for  default 
in  performance  of  the  agreement,  liutthjrig  v. 
Booker,  9  C.  B.  689 ;  19  U  J.,  C.  P.  330. 

To  an  action  upon  a  contract  for  the  delivery 
of  600  loads  of  timber  at  Dantzic.  the  defendant 
pleaded  that  before  action,  it  was  agreed  that  he 
should  deliver  to  the  paintiff,  in  London,  other 
timber,  and  that  such  other  timber  should  be  re- 
ceived by  him  in  full  satisfaction  of  all  causes  of 
action  upon  the  contract ;  that  the  defendant,  in 
part  performance  of  such  agreement,  delivered  to 
the  plaintiff,  who  received  of  him,  143  loads  in 
fall  satisfaction  of  the  causes  of  action  so  far  as 
they  related  to  143  loads  of  timber  in  the  con- 
tract mentioned  ;  and  that  the  defendant,  within 
a  reasonable  time,  tendered  the  residue  of  the 
timber  to  eomplete  the  contract : — Held,  that  the 
plea  was  neither  good  as  a  plea  of  accord  and 
satisfaction,  for  want  of  an  averment  of  satis- 
faction, nor  as  a  plea  of  performance,  there  being 
Ho  averment,  expressed  or  implied,  that  the  sub- 
stituted agreement  was  accepted  in  satisfaction. 
Gahrid  v.  DrtMscr,  16  C.  B.  622  ;  3  C.  L.  R.  415  ; 
24  L.  J.,  C.  P.  81.. 

A  passenger  who  was  injured  by  a  railway  ac- 
cident sent  in  a  claim  for  691/.  compensation. 
The  traffic  manager  of  the  company  called  upon 
him,  and  after  some  discussion  the  passenger  ac- 
cepted 400/.,  and  gave  a  receipt  acknowledging 
it  to  be  in  full  discharge  of  his  claims.  About  a 
year  afterwards  he  commenced  an  action  again«it 
the  company  for  further  compensation,  to  which 
the  company  pleaded  that  he  had  accepted  400/.  in 
fall  sat^action  and  discharge  of  the  causes  of 
action.  The  plaintiff  then  filed  a  bill  to  restrain 
them  from  relying  on  the  plea,  and  from  setting 
up  the  acceptance  of  the  400/.,  or  the  receipt,  as  a 
satisfaction  or  discharge  of  the  damages,  except 
to  the  extent  of  400/.  The  bill  did  not  allege 
fraud,  but  that  the  plaintiff  had  signed  the  receipt 
on  the  express  condition  that  he  should  not 
thereby  exclude  himself  from  further  compensa- 
tion if  his  injuries  turned  out  more  serious  than 
was  supposed  at  the  time : — Held,  that,  as  the 
statement  in  the  receipt  could  be  rebutted  by 
evidence  that  the  plaintiff  did  not  receive  the 
money  in  full  satisfaction  of  all  dcmancLs,  the 
whole  case  could  be  tried  at  law  better  than  in 
equity ;  and  that  the  bill  ought  to  be  dismi&sed. 
Lee  V.  Lancashire  and  Yorh<hire  Railway  CovV' 
pany,  6  L.  R.,  Ch.  527  ;  25  L.  T.  77  ;  19  W.  R.  729. 

To  a  defence  in  an  action  for  personal  injuries, 
of  a  release  by  deed,  it  was  replied  that  the 
execution  of  the  deed  by  the  plaintiff  was  pro- 
cured by  the  company  fraudulently  representing 
for  that  purpose  that  his  injuries  were  of  a  trivial 
and  temporary  nature,  and  that  if  they  should 
afterwards  turn  out  to  be  more  serions  than  he 
then  anticipated,  he  would  still,  even  though  he 
had  executed  the  deed,  be  in  a  position  to  obtain 
and  would  obtain  further  compensation  from  the 


company: — Held,  that  there  was  a  fraudulent 
misrepresentation  of  fact  alleged  sufficient  to 
avoid  the  deed  as  against  the  plaintiff,  who  had 
been  thereby  induced  to  execute  it.  JHr«ohfitld 
V.  London^  Brighton  and  South  Coast  Railway 
Company,  2  Q.  B.  D.  1 ;  46  L.  J.,  Q.  B.  94 ; 
35  L.  T.  473. 

Scmble,  that  the  deed  would  equally  have  been 
avoided  by  the  second  allegation  that  the  fraudu- 
lent misrepresentation  had  been  as  to  the  legal 
effect  of  the  deed  which  the  plaintiff  was  thereby 
induced  to  sign.    lb, 

Soffloienoy  of  Consideration  for.] — Covenant 
for  not  repairing.  The  defendant  pleaded,  that, 
after  breach,  an  agreement  was  entered  into 
between  tbc  plaintiff  and  himself,  that  in  con- 
sideration that  tlie  defendant  had  become  tenant 
bf  the  premises,  and  promised  to  repair  the  same 
before  the  12th  of  April,  the  plaintiff  would  not  in 
the  mean  time  commence  any  action  on  account 
of  the  breach  of  covenant ;  but  that  the  plaintiff 
commenced  his  action  before  the  12th  of  April : — 
Held,  that  this  plea  was  bad  in  being  a  plea  of 
accord  executoiy  only,  and  not  executed,  in  shew- 
ing no  good  consideration  between  the  parties  to 
the  agreement,  as  the  defenduit  was  -already 
liable  to  damages  under  the  covenant  for  nof 
repairing ;  and  therefore  his  promise  to  repair  by 
the  12th  of  April  was  no  consideration  for  the 
plaintiff  8  promise  to  forbear ;  and  that  the  de- 
fendant's promise  to  repair  not  having  been  made 
until  after  the  new  tenancy  was  contracted,  the 
plaintiff  derived  no  consideration  from  such 
tenancy.  Bailey  v.  Homan,  3  Bing.  N,  C.  915  ; 
3  Hodges,  184  ;  5  Scott,  94. 

Action  on  an  agreement,  that  two  actions 
pending  at  the  suit  of  the  plaintiff  against  the 
defendant  should  be  settled,  aud  all  proceedings 
therein  stayed,  and  that  the  defendant  should 
pay  the  plaintiff's  money.  Breach,  nonpay- 
ment : — Held,  that  the  count  disclased  not  a 
mere  executory  accord,  but  an  agreement,  with 
sufficient  consideration  to  support  the  promise ; 
and  that  the  action  lay.  Crowthcr  v,  Farrer^ 
16Q.  B.  677;  15  Jur.  535. 

To  a  note  given  by  the  defendant  to  his  father, 
he  pleaded  that  he  had  just  grounds  to  complain 
of  the  distribution  of  his  father's  property,  as  his 
father  had  admitted,  and  that  it  was  dierefore 
agreed  between  them  that  the  defendant  should 
cease  for  ever  to  make  any  such  complaint,  and 
that  in  consideration  thereof  his  father  would 
discharge  him  from  liability  on  the  note,  and  that 
the  defendant's  agreement  should  be  accepted  in 
full  satisfaction  and  dischai'gc,  and  that  it  was  so 
acceptetl : — Held,  that  the  plea  wa.s  bad,  as  not 
shewing  any  consideration  for  the  promise  by  the 
father.  White  v.  Bluett,  2  C.  L.  R.  301 ;  23  L.  J., 
Ex.  36. 

Action  upon  two  deeds,  whereby  the  defendant's 
testator  covenanted  to  pay  money  with  interest. 
Plea,  that  the  plauitiff  was  a  mortgagee  of  an 
estate  which  was  insufficient,  upon  an  estimate 
of  its  value,  to  pay  the' mortgage  money  due 
from  the  testator  ;  that  three  other  mortgagees 
were  in  the  same  situation,  the  estate  realised  to 
each  being  less  in  estimated  value  than  the 
charge  upon  it ;  tliat  the  defendant  was  devisee 
of  the  real  estate,  and  executor  of  the  deceased 
mortgagor  ;  that  he  had  received  assets,  which, 
after  deducting  the  costs  and  exi^enses  payable 
by  him  in  the  first  instance,  and  in  preference 
to  the  debts  due  from  the  testator,  and  also 
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excepting^  some  fumitnre,  ftmonntod  to  the 
deficiency  on  each  mortgage ;  and  thereupon 
it  was  agreed  between  the  plaintiff  and  the 
defendant,  and  each  of  the  mortgagees,  as  the 
common  consent  of  all,  and  at  the  request  of 
each,  that  no  suit  should  be  instituted  for  the 
administration  of  assets,  and  that  the  balance  of 
the  assets,  after  deducting  the  furniture  which 
should  be  given  to  the  widow,  should  be  divided 
ratcably  between  the  different  mortgagees,  and 
paid  to  them  in  satisfaction  of  the  sums  due  to 
them  over  and  above  the  estimated  value  of  the 
estates ;  that  all  the  rights  and  equities  of  re- 
demption, or  other  rights  of  the  defendant  as 
executor  and  trustee  to  the  mortgaged  property, 
B^iould  thenceforth  be  wholly  barrea,  extin- 
guished, and  discharged,  and  the  mortgagees 
should  become  absolute  owners,  both  at  law  and 
in  equity,  of  the  mortgaged  estates ;  and  that 
the  covenants  sued  on  should  be  satisfied  and 
discharged  in  consideration  of  the  premises.  The 
plea  averred  payment  to  each  of  his  share  of  the 
assets,  and  that  the  several  rights  and  equities 
of  redemption  were  barred  and  extingmshod. 
The  judge  having  ruled  that  the  plea  could  not 
bs  proved,  except  by  an  agreement  in  writing  : — 
Held,  that  although  an  agreement  to  convey  an 
"equity  of  redemption  must  be  in  writing,  this 
plea  would  have  been  good,  even  though  it  had 
expressly  stated  the  contract  to  have  been 
by  parol,  inasmuch  as  the  agreement  by  the 
plaintiff  to  forego  the  balance  of  his  mortgage 
beyond  the  value  of  the  estate,  upon  receiving 
his  share  of  the  assets,  was  binding  on  him,  and 
the  receipt  of  his  share  of  the  assets  was  a  satis- 
faction for  the  estate,  because  the  agreement  of 
the  other  mortgagees  to  take  their  shares  of  the 
assets  also  was  a  good  consideration  for  giving 
up  the  claim  for  the  residue  of  the  debt  against 
the  defendant.  Mtusey  v.  Johfuont  1  Ex.  241  ; 
17  L.  J.,  Kx.  182. 

8iiba«qiient  Canse  of  Aotion.]— A  declaration 
stated  that  the  plaintiff  was  seised  in  fee  of  land 
and  houses,  which  were  contiguous  to  other  land, 
and  he  was  entitled  to  the  support  of  the  land 
and  houses  by  the  land  to  which  the  same  were 
so  contiguous,  and  by  the  strata  under  the  same, 
and  also  by  the  strata  of  minerals  under  the 
plaintiff's  land  ;  and  that  the  defendant  wrong- 
f  ally  and  without  leaving  any  proper  or  suffi- 
cient pillars  or  supports,  worked  the  coal  mines 
under  the  land  and  houses  of  the  plaintiff,  and 
under  the  land  so  contiguous  to  the  same,  by 
reason  whereof  the  soil  and  surface  of  the  plain- 
tiff s  land  sunk  in,  and  the  houses  became 
ruinous.  Plea,  that  by  an  agreement  between 
the  plaintiff  and  the  defendant,  after  reciting 
that  an  action  had  been  commenced  against  the 
defendant  to  recover  compensation  for  the  injury 
to  the  laud  and  houses  by  the  defendant  work- 
ing the  mines  under  the  same,  it  was  agreed  that 
all  further  proceedings  in  the  action  should  be 
stayed,  on  the  terms  that  he  should  make  good 
all  damages  done  to  the  premises,  and  repair  the 
same  to  the  satisfaction  of  a  surveyor,  and  should 
pay  the  loss  of  rent  till  the  premises  should  be 
restored,  and  also  the  costs  of  the  action  and  of 
the  sui'veyor.  New  assignment,  that  the  plain- 
tiff sued  not  for  the  damages  and  injury  in  satis- 
faction and  discharge  of  which  the  agreement 
was  entered  into,  but  for  that,  after  the  repair- 
ing, by  reason  of  the  same  acts  that  caused  the 
damage,  the  land  on  which  the  houses  were 


erected  further  sunk,  by  reason  whereof  the 
houses  so  repaired  and  other  houses  of  the  plain* 
tiff  being  on  the  same  land  became  ruinous :~ 
Held,  that  the  canse  of  action  was  not  the 
damage  done  to  the  plaintiff's  land  and  houses 
by  improperly  working  the  mines,  but  the  injury 
to  his  right  to  have  his  land  and  houses  sup- 
ported by  the  contiguous  land  and  strata  of  coat ; 
and  therefore  when  any  part  of  the  necessary 
support  was  removed,  although  no  actual  damage, 
there  was  a  complete  cause  of  action,  for  which 
the  plaintiff  might  have  recovered  prospective 
damage,  and  no  new  cause  of  action  arose  from 
the  subsequent  damage,  and  consequently  the 
agreement  stated  in  the  plea  and  its  performance 
were  a  bar  to  the  action.  Mchlin  v.  WilliamSf 
10  Ex.  269 ;  23  L.  J.,  Ex.  335. 

Td  reliir  to  Arbitration.]— Matters  in  difference 
existing  between  the  plaintiff  and  the  defend- 
ant, some  of  which  were  the  subject  of  an 
action,  it  was  agreed  between  them,  that  in  con- 
sideration that  the  defendant  would  consent  to 
refer  to  arbitration  the  matters  of  the  action, 
the  plaintiff  would  accept  such  agreement  in 
satifi^ction  of  all  damages  sustained  by  him  in 
respect  of  the  other  matters : — Held,  that  the 
agreement  and  its  performance  were  a  bar  to 
an  action  in  respect  of  the  last-mentioned 
matters.  Williams  v.  London  Commercial  Ex^ 
change  Company^  10  Ex.  569, 

Under  Lands  CUnsei  Aot,  1845.]~A  company 
obtained  parliamentary  powers  to  make  a  rail- 
way cutting  through  a  private  owner's  land,  and 
for  that  purpose  they  entered  into  an  agreement 
under  the  Lands  Clauses  Act,  1845,  s.  6,  to  pur- 
chase part  of  his  land  ;  and  it  was  also  agreed 
that  the  purchase-money  should  be  taken  in  full 
compensation  for  all  damage  by  severance  and 
injiuy  to  the  adjoining  hmds  (if  any)  Gt  the 
owner,  and  also  for  injuriously  affecting  such 
lands.  Deeds  of  conveyance  of  the  lands  taken 
were  afterwards  executed.  His  houses  on  the 
adjoining  land  suffered  structural  injury  from 
subsidence  of  the  land  consequent  upon  the  ex- 
cavations in  accordance  with  the  deposited  plans, 
and  he  obtained  against  the  company  an  aesess- 
ment  by  inquisition  under  the  Lands  Clauses 
Act,  s.  68,  and  afterwards  brought  an  action  to 
recover  the  amount  of  the  assessment  and  the 
costs  of  the  inquisition  ;  to  which  the  company 
pleaded  satisfaction  and  discharge  under  the 
agreement : — Held,  that  the  agreement  covered 
the  injury  complained  of,  although  possibly 
caused  by  the  construction  of  the  works  on  land 
other  than  that  purchased  from  him  ;  and  that 
the  Lands  Clauses  Act,  s.  51,  giving  the  costs  of 
inquisition  to  the  owner  of  land  when  the 
assessment  is  greater  than  the  sum  offered,  does 
not  apply  where  the  promoters  have  made  no 
offer,  and  are  not  liable  at  all  for  the  claim 
made.  Todd  v.  Metropolitan  District  BailuMy 
Company,  24  L.  T.  435  ;  19  W.  R.  720. 

Performanoo  of.] — To  an  action  bv  indorsee 
against  maker  of  a  note,  he  pleaded  that  the 
note  was  made  by  himself  and  £.,  his  partner ; 
and  that,  whilst  the  plaintiff  was  the  holder  of 
the  note,  the  defendant  and  £.  delivered  to  him 
nineteen  signed  bills  of  costs,  which  were  referred 
to  taxation  ;  that  it  was  agreed  that  the  balance 
found  due  from  the  plaintiff  to  the  defendant 
and  B.  on  such  taxation,  should  be  applied  in 
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part  payment  of  the  note,  and  that  the  balance 
of  the  note,  with  interest,  should  be  secured  by  a 
judgment  payable  at  certain  periods,  which  had 
elapsed  before  action ;  that  the  taxation  was  still 
pending,  and  the  balance  not  ascertained,  and 
that  the  defendant  and  E.  bad  always  been  ready 
and  willing  to  apply  the  balance  due  to  the 
defendant  towards  the  payment  of  the  note,  and 
on  the  completion  of  the  taxation  to  receive  the 
balance  due  on  the  note  by  a  judgment  in  accord- 
ance with  the  agreement  :-»HeTd  bad,  as  even 
supposing  it  to  be  a  good  agreement  to  suspend 
the  remedy,  the  lapse  of  time  shewed  the  perform- 
ance of  it  to  be  impossible.  Carter  v.  War- 
mold,  5  D.  &  L.  731 ;  1  Ex.  81 ;  16  L.  J.,  Ex. 
231. 

Xflbet  ol]~ Action  on  a  note  for  140^.,  payable 
twelve  months  after  date,  and  on  a  note  for  200/., 
payable  two  years  after  date.  Plea,  that  after 
the  notes  became  due,  it  was  agreed  between  the 
plaintiff  and  the  defendant  and  A.,  that  A. 
should  and  would,  at  the  request  of  the  plaintiff, 
pay  to  the  plaintiff  in  trust  for  B.  200Z.  for  her 
own  sole  use  and  benefit,  or  252.  per  annum  so 
long  as  the  200/.  should  remain  unpaid,  which  25/. 
should  be  paid  quarterly ;  and  that  the  rights 
and  causes  of  action  of  the  plaintiff  upon  and  in 
respect  of  the  notes  should  be  suspended  so  long 
as  A.  should  continue  to  pay  6/.  5s.  every  quarter ; 
and  that  A.  paid  the  25/.  quarterly,  according  to 
the  agreement : — Held,  that  in  order  best  to 
effectuate  the  intention  of  the  parties,  the 
agreement  must  be  construed  to  mean  that  the 
plaintiff  agreed  to  forbear  his  suit  until  the 
quarterly  payments  should  cease  to  be  made ; 
and  that  the  legal  effect  of  such  agreement 
was,  not  to  suspend  the  plaintiff's  right  of  action 
upon  the  notes  in  the  meantime,  but  to  subject 
him  to  an  action  for  damages  in  the  event  of  his 
suing  contrary  to  the  agreement ;  and,  therefore 
the  plea  was  no  bar.  Ford  v.  Beech,  5  D.  &  L. 
610;  11  Q.  B.  852;  17  L.  J.,  Q.  B.  114;  12 
Jur.  31(^Ex.  Ch.    &  0,7  Hare,  208. 

A  dedaration  stated  that  an  action  had  been 
commenced  by  a  banking  company  against  A. 
for  the  recovery  of  a  bill  of  exchange  drawn  by 
him  upon  and  accepted  by  the  defendant  for 
1,250/. ;  that  while  the  action  was  pending,  it 
was  agreed  between  the  company,  A.  and  the 
defendant  that  the  action  should  be  settled  as 
follows : — 250/.  and  500/.  by  the  notes  of  A.,  and 
500/.  by  the  defendant's  note  at  twelve  months, 
the  defendant  consenting  to  the  company  appro- 
priating the  securities  held  oy  them  to  the  pay- 
ment of  such  balance,  and  the  defendant  agreeing 
to  give  them  a  power  to  sell  the  properties 
mentioned  in  the  securities,  the  company  to  fore- 
go all  interest  on  receiving  the  throe  notes,  and 
to  guarantee  to  give  up  the  bill  sued  on,  and 
the  1000/.  bill  received  on  account  of  the  bill. 
Breach :  that  the  defendant  did  not  nor  would 
give  the  company  the  note  for  500/.,  nor  the 
power  of  sale  : — Held,  that  the  agreement  was  a 
binding  engagement,  and  not  a  mere  accord,  in- 
asmuch as  it  would  have  been  broken  if  the 
company  had  proceeded  with  the  original  action, 
a  new  person  having  been  made  a  party  to  the 
contract  Henderson  v.  Stobart,  5  Ex.  99; 
19  L.  J.,  Ex.  136. 

A  dedaration  stated  an  agreement  under  seal, 
between  the  plaintiff  and  the  defendant,  by 
which,  after  reciting  a  contract  for  the  execution 
by  them,  as  partners,  of  certain  works,  and  that 


dispntea  had  arisen  relating  to  their  partnership, 
and  that  the  plaintiff  had  consented  to  retire 
from  the  partnenihip  upon  terms  to  be  ascertained 
by  arbitration,  it  was  agreed  that  the  parties 
should  abide  by  and  fulfil  the  award  of  the 
arbitrators  or  umpire ;  and  that  the  umpire 
afteni'ards  awaidcd  that  the  defendant  should 
l)ay  to  the  plaintiff  5,003/.  by  instalments,  viz. 
2,000/.  on  the  1st  January,  2,000/.  on  the  Ist 
April,  and  1,003/.  on  the  Ist  July.  Breach : 
nonpayment  of  a  part  of  the  sum  so  awarded. 
Plea,  that  after  breach  in  nonpayment  of  the 
first  instalment,  but  before  any  further  instal- 
ment became  due,  it  was  agreed  that  the  de- 
fendant should  not  assint  B.  in  establishing  a 
partnership  with  the  plaintiff  in  the  recited  con- 
tract, and  that  the  defendant  should  pay  and  the 
plaintiff  accept  4,500/.  by  instalments,  all  of 
which  were  to  become  due  before  the  day  on 
which  the  last  instalment  was  to  become  due,  in 
full  satisfaction  and  dischaige  of  the  sum  awarded 
and  of  the  breach  of  the  award,  and  that  the 
plaintiff  accepted  the  agreement  and  its  perform- 
ance by  the  defendant  in  full  satis&ction  and 
dischaige.  The  plea  stated  payment  of  these 
instalments  on  the  day  specified,  and  that  the 
plaintiff  accepted  the  i^bOOl,  and  the  payment 
thereof  by  the  instalments.  The  agreement  in 
the  plea  was  not  under  seal,  and  one  of  the  in- 
stalments was  paid  on  the  19th  instead  of  the 
14th  of  April,  tne  day  specified  : — Held,  that  the 
action  being  not  upon  the  submission  but  upon 
the  award,  the  plea  could  be  sustained  without 
shewing  an  agreement  under  seal ;  that  the  non- 
payment of  the  first  instalment  due  under  the 
award  was  a  breach  of  the  whole  contract  to 
perform  the  award,  and  that  the  plea  was  there- 
fore an  answer  to  the  action  by  way  of  accord 
and  satisfaction,  the  agreement  being  the  pay- 
ment of  a  smaller  sum  at  an  earlier  day ;  and 
that  the  payment  of  the  instalment  on  the  19th 
of  April  having  been  accepted  as  payment  by 
the  plaintiff  on  the  14th  was  a  peiformance  of 
the  agreement.  Smith  v.  Trowsaale,  3  £1.  k  Bl. 
83  ;  2  C.  L.  R.  874  ;  23  L.  J.,  Q.  B.  107  ;  18  Jur. 
552. 

Held,  secondly,  that  the  day  of  payment  was 
immaterial,  and  therefore,  the  performance  of 
the  agreement  stated  in  the  plea  was  proved. 
lb, 

A.  and  B.,  brothers,  were  principal  and  surety 
in  an  annuity  bond.  By  an  agreement  after- 
wards executed  by  them  and  a  third  brother, 
for  the  settlement  of  their  affairs  and  the 
determination  of  their  mutual  claims,  an  appor- 
tionment of  property  was  made  among  the  three, 
and  the  bond  was  declared  to  be  B.'s  (the 
surety's)  debt : — Held,  that  this  agreement 
(whether  subsequently  acted  upon  or  not)  was  a 
binding  accord  between  A.  and  B.,  and  that  B., 
having  been  obliged  to  pay  arrears  of  the  annuity, 
could  not  recover  them  from  A.  Carttoright  v. 
Cooke,  3  B.  &  Ad.  701. 

Bnfileieney  of  Pleading.] — In  an  action  for  a 
debt,  a  defendant  pleaded  that,  in  considera- 
tion that  he  would  at  once  pay  to  the  plaintiff 
the  whole  of  his  claim,  except  a  portion  claimed 
by  the  defendant  as  a  deduction  from  it,  the 
plaintiff  agreed  that  that  sum  should  be  de- 
posited in  Uie  hands  of  a  third  party,  to  be  held 
by  him  in  trust  for  the  plaintiff  and  defendant 
until  the  difference  between  them  should  be 
adjusted  ;  alleging  performance,  and  that  the 
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differcnoe  was  still  pending  : — ^Held,  good  as  a  ] 
special  plea  of  payment.    Page  v.  Mevk^  3  B. 
&  S.  259. 

To  an  action  by  assignees  of  a  bankrupt  assur- 
ance association,  the  dSendant  pleaded,  that,  be-  | 
fore  the  bankraptcy,  it  was  agreed  between  the 
asstxiiation  and  the  defendant  that  i^licies  which  ' 
hatl  been  effected  by  the  defendant  with  the  asso- 
ciation, and  which  were  existing,  should  be  forth- 
with cancelled  and  delivered  up  to  the  associa- 
tion, which  shoiUd  thereu|)on  be  exonerated  and 
discharged  from  the  insurances,  and  that  the 
premiums  thereujwn  i>aid  or  payable  by  the 
defendant,  or  a  rateable  proportion  thereof,  after 
deducting  so  much  as  would  be  fairly  payable  in 
resiKJCt  of  risks  already  incurred,  should  be  al- 
lowed in  account  to  the  defendant,  and  set  off 
against  the  monies  due  from  the  defendant  to 
the  association,  and  that  the  defendant  there- 
upon should  be  acquitted,  exonerated,  and  dis- 
charged from  the  jwiyment  of  so  much  of  the 
monies  as  the  premiums  so  to  be  allowed  should 
amount  to.  The  plea  stated  that  the  amount  of 
premium  so  to  be  allowed  was  a  certain  sum, 
and  averred  that,  in  pursuance  of  the  agreement, 
the  defendant  delivered  up  the  policies,  and  that 
they  were  cancelled,  and  that  the  defendant  was 
in  consequence  thereof  exonerated  and  discharged 
from  the  payment  of  that  sum  : — Held,  that  the 
plea  was  bad  in  substance  ;  for,  that  the  agree- 
ment being  to  deliver  up  the  policies  to  be  can- 
celled, and  to  allow  the  premiums,  the  plea 
ought  to  have  alleged  that  such  allowance  was 
nuule.  Graham  v.  Oib/Hm,  4- Ex.  768  ;  19  L.  J., 
Ex.  204. 

To  a  declaration  alleging  a  breach  of  an 
agreement  therein  set  forth,  and  consequent 
damage  to  the  plaintiffs,  it  was  pleaded  that  a 
certain  agreement  had  been  come  to  between  the 
plaintiffs  and  defendants  after  disputes  had 
arisen.  The  plea  did  not  in  terms  admit  or  deny 
the  alleged  breach ;  nor  did  it  in  terms  state 
that  the  agreement  pleaded  had  been  accepted 
by  the  parties  in  accord  and  satisfaction  of  the 
caiLses  of  action  alleged  in  the  declaration : — 
Held,  on  demurrer,  reversing  the  judgment  of 
the  court  below,  that  such  plea  was"  bad.  It 
could  not  be  assumed  that  an  agreement,  the  de- 
fendant's version  of  which  was  set  out  in  the 
plea,  had  been  accepted  in  accord  and  satisfac- 
tion. Barclay  v.  liank  of  Xtw  Stmth  Wales, 
6  App.  Cas.  874  ;  42  L.  T.  196— H.  L. 


3.   Bt   Ebceipt  of   Neqotiablb 
instbumbnt. 

For  Lmi  Amoont  than  Debt.]->To  an  action 
on  a  note  for  50/.  with  a  count  for  1000/.  money 
received,  the  defendant  pleaded  as  to  500/^, 
parcel,  &c.,  that  the  plaintiff  commenced  an 
action  for  the  recovery  of  500/.  and  500/.  in  the 
Tolzey  Court  at  Bristol ;  that  the  defendant  dis- 
puted the  debt,  and  denied  that  he  owed,  or  was 
liable  to  pay,  or  that  the  plaintiff  could  recover 
the  same  ;  that  thereupon,  to  terminate  the  dis- 
pute and  claim  and  demand,  and  finally  to 
determine  the  action,  the  plaintiff  and  the  de- 
fendant agreed  that  the  action  should  be  settled 
by  the  defendant  delivering  to  the  plaintiff  three 
notes  for  125/.,  125/.,  and  50/.,  and  that  the 
plaintiff  should  receive  the  same  in  satisfaction 
for  and  in  discharge  of  the  500/.  and  500/.,  and 
all  damages  and  costs,  and  that  the  plaintiff 


should  discontinue  the  action.  Replication,  that 
no  such  agreement  was  ever  made.  It  was 
proved  that  the  action  in  the  Tolzey  Court  was 
for  500/..  and  that  it  was  agreed  between  the 
plaintiff  and  the  defendant  that  the  defendant 
should  give  the  plaintiff,  in  discharge  of  the 
500/.,  three  notes,  two  for  125/.  and  the  third  for 
50/.  The  notes  were  given,  and  the  following 
agreement  was  indorsed  by  the  plaintiff's  attor- 
ney on  the  process  served  on  the  defendant : 
"  This  action  is  settled,  by  the  defendant  giving 
three  notes— viz.  one  at  three  months,  125/.  ;  one 
at  lour  months,  126/. ;  and  one  at  twelve  months, 
60/. :  ui)on  jiayment  of  which  notes  I  undertake 
to  deliver  to  the  defendant's  attorney  the  impers 
and  lettei-8  in  my  i)ossessiou  in  reference  to  this 
action  :  "—Held,  first,  that  the  real  meaning  of 
the  i)artie8  was  to  pnt  an  end  to  the  action,  and 
for  the  larger  sum  claimed  therein  to  substitute 
a  smaller,  secured  by  three  notes  ;  and  that  the 
plea  was  proved,  tiihree  v.  Tripp,  15  M.  &  W. 
23  ;  15  L.  J.,  Ex.  318. 

Held,  secondly,  that,  although  payment  of 
part  of  a  liquidated  and  an  ascertained  sum  can- 
not be  a  satisfaction  of  the  whole,  yet  that,  upon 
a  mere  simple  contract,  a  negotiable  security 
may  be  a  satisfaction  of  a  claim  for  a  larger 
amount.    lb. 

A.,  being  indebted  to  B.  in  125/.  7*.  9</.  for 
goods  sold  and  delivered,  gave  B.  a  cheque  for 
100/.  payable  on  demand,  which  B.  accepted  in 
satisfaction  :— Held,  a  good  accord  and  satisfac- 
tion.  CunAcr  v.  Wane  (Stra.  426)  and  Sibree  v. 
Tripp  (15  M.  &  W.  23)  observed  uj)on.  GoMard 
V.  O^Jiricn,  9  Q.  B.  D.  37  ;  46  L.  T.  306 ;  30  W. 
R.  649. 

In  Exchange  for  other  HegotiaUe  Instru- 
ment.]— A  plea  to  an  action  on  a  bill  of  ex- 
change for  43/.  by  indorsee  against  acceptor 
that,  after  the  bill  became  due,  the  drawer  gave 
the  plaintiff  his  note  for  44/.  in  satisfaction,  and 
that  he  accepted  it  in  satisfection,  is  a  gcx)d 
answer  to  the  action  ;  and  a  rei)lication  that  the 
note  was  not  paid  when  due  is  bad.  Sard  v. 
modei,  4  1).  P.  C.  743  ;  1  M.  &  W.  153  ;  1  Gale^ 
876. 

Am  Payment  for  Amount  doe  on  Bond.]— To  an 

action  on  a  lx)nd  conditioned  for  payment  of 
money,  the  defendant  pleaded,  that  after  the 
day  of  payment  the  obligee  received  certain 
bills  of  exchange  not  yet  due,  on  account  of 
jmrt  of  the  sum  due  on  the  bond,  and  certain 
monies  in  satisfaction  of  the  residue  -.—Held, 
that  the  plea  was  no  answer.  Worthington  v. 
WigUy,  3  Bing.  N.  C.  454  ;  3  Scott,  558  ;  5  D. 
P.  C.  504  ;  1  Jur.  183. 

When  Creditor'!  rights  only  Bnipended— Bill 

not  negotiated.]— Action  for  goods  sold.  Plea, 
as  to  9/.  15*.  9Jtf.,  that  tlie  defendant  drew  upon 
a  piece  of  paper  an  instrument  purjwrting  to  be 
a  bill  of  exchange,  without  a  drawer's  name, 
whereby  he  was  required  to  pay  to  such  person, 
or  his  order,  who  should  place  his  name  thereto 
as  drawer,  20/.,  two  months  after  date ;  which 
instrument  the  plaintiff  requested  the  defendant 
to  accept  towards  payment  of  9/.  15*.  94</.,  and 
for  the  plaintiff's  accommodation  as  to  the  rest ; 
and  which  the  defendant  accepted  accordingly, 
and  delivered  to  the  plaintiff,  and  thereby  be- 
came liable  to  the  plaintiff,  or  to  such  person  who 
should  place  his  name  thereto  as  drawer,  or  his 
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order,  201.,  viz.  towards  payment  of  91. 1  5j».  B^d.  and 
for  his  accommodation  as  to  the  rest ;  and  that 
he  received  the  bill  in  satisfaction  of  9/.  15*.  5>i^., 
and  which  bill  was  not  due  at  the  commence- 
ment of  the  action.  Replication,  that  the  bill 
remained  unuegotiatcd  in  the  hands  of  the 
plaint  iff  f  without  any  drawer's  name  to  it,  and 
nn^iaid  : — Held,  that  nnder  the  circumstances 
alleged,  the  plaintiff's  right  to  sue  for  the  original 
debt  was  suspended  until  the  expiration  of  the 
two  months,  and  of  the  period  of  the  instrument 
becoming  due  and  beinjj  dishonoured.  Simon  v. 
Lloijd,  2  C.  M.  &  R.  187  ;  3  D.  P.  C.  813  ;  5  Tyi*. 
701. 

Aeeoptod  bj  fhird  party.] — It  is  an  answer  to 
an  action  for  a  debt,  that  the  creditor  has  taken 
from  a  third  person,  for  and  on  account  of  such 
debt,  a  bill  oi  exchange  drawn  by  the  creditor 
on  and  accepted  by  such  third  |)erBon  for  an 
amount  equal  to  the  amount  of  such  debt,  and 
that  the  creditor  indorsed  the  bill  over,  and  that 
the  same  was  in  the  hands  of  such  indorsee  at 
the  time  of  action,  although  the  bill  was  then 
overdue  and  unpaid.  BeUhnw  v.  Jivshf  11  C.  B. 
191  ;  22  L.  J.,  C.  P.  24  ;  17  Jur.  67. 

By  A^at.]— A  plea  that  A.  was  indebted  to 
the  defendant  in  a  larger  sum,  and  that  A.  being 
in  prison  in  Scotland  as  a  debtor  the  defendant 
authorized  the  plaintiff  to  receive  from  A.  the 
sum  so  due  to  him  from  the  defendant ;  and  that 
the  plaintiff,  instead  of  receiving  the  sum  from 
A.,  received  from  A.  a  bill  of  exchange  for  and 
on  account  of  the  sum,  and  that  he  appropriated 
and  retained  the  bill  for  and  in  liquidation  and 
discharge  of  the  debt,  and  that  he  discharged  A. 
from  the  debt,  according  to  the  law  of  Scotland  : 
— Held,  that  tlie  plea  did  not  imix>rt  either 
aati<{£action  or  payment.  Baillie  v.  Moore,  8 
Q.  B.  489  ;  15  L.  J.,  Q.  B.  169  ;  10  Jur.  592. 

How  &r  a  Bupension  or  EztinguiBhmont  of 
Itebt.] — An  averment  that  a  bill  of  exchange 
was  given  for  and  on  account,  and  in  payment 
and  ^schargc  of  a  debt,  is  not  equivalent  and 
does  not  amount  to  a  satisfaction  or  an  extin- 
guishment of  the  debt.  JPDoMraU  v.  Boyd,  C 
D.  &  L.  149  ;  2  B.  C.  Rep.  298  ;  17  L.  J.,  Q.  B. 
295;  12  .Jur.  990. 

To  an  action  for  40/.  for  goods,  the  defendant 
pleaded,  except  as  to  10/.  and  91.  15«.  ^d.,  parcel, 
&C.,  that  the  debts,  except  as  to  9/.  15ji.  id.,  ac- 
crued to  the  plaintiff  for  clothes  delivered  to  the 
defendant ;  and  in  consideration  that  the  defend- 
ant would  deliver  to  the  plaintiff  a  blank 
acceptance  of  his  for  25Z.  he  would  discharge  the 
defendant  from  all  claims  for  clothes,  if  the 
acceptance  should  be  imid  in  six  months,  and  if  it 
should  not  be  paid  within  that  time  the  dt^end- 
ant  should  be  liable  to  pay  the  plaintiff  lOl. 
only,  that  the  'defendant  delivered  the  accept- 
ance, and  that  the  same  was  not  paid  within  six 
mouths,  whereby  the  defendant  became  liable  to 

giy  10/.  only  (which  sum  he  paid  into  court)  ; — 
eld,  a  good  plea  of  accord  and  satisfaction. 
Curlcwh  V.  Clarkj^Ex.  375  ;  6  D.  &  L.  455  ;  18 
L.  J.,  Ex.  144. 

IL    BY  WHOM. 

By  Joint  Covenantors.] — One  of  three  joint 
covenantors  gave  a  bill  of  exchange  for  part  of 
a  debt  secured  by  a  covenant,  on  which  bill 
judgment  was  recovered  : — Held,  that  such  judg- 


ment was  no  bar  to  an  action  of  covenant  against 
the  three,  such  bill  not  being  averred  to  have 
been  accepted  in  satisfaction,  nor  to  have  i)ro- 
duced  it  in  fact.  Drahe  v.  MitchvU,  3  Last, 
251. 

If  a  ])laintiff,  in  an  action  against  several, 
accepts  satisfaction  frt)m  one,  and  dmjw  the 
action,  it  seems  he  cannot  afterwards  sue  the 
others.     Dvfremc  v.  Jlutehinsmi,  3  Taunt.  117. 

A  judgment  by  cognovit  against  one  of  the 
makera  of  a  joint  and  several  promissory  note, 
and  a  levy  of  part  under  a  ii.  fa.,  is  no  discharge 
of  the  other.     Ayrey  v.  Davenport,  2  X.  R.  474. 

To  an  action  by  three  for  a  joint  demand,  the 
defendant  pleaded  satisfaction  with  one  of  them, 
by  ])art  jmyment  in  cash,  and  a  set-off  of  a  debt 
due  from  that  one  to  the  defendant : — Held,  a 
good  plea,  without  alleging  any  authority  from 
the  other  two  to  make  the  settlement.  Wallace 
V.  Kelmlh  7  M.  &  W.  264  ;  8  D.  P.  C.  841 ;  4 
Jur.  1064. 

To  an  action  by  surviving  partners  against  a 
defendant,  for  a  debt  alleged  to  be  due  to  the 
firm,  he  pleaded  that  he  had  been  tenant  to  the 
deceased  partner  of  a  house  in  which  he  had  an 
interest,  and  that,  pursuant  to  an  agreement 
between  himself  and-  such  {mrtner,  he  had  sur« 
renderc<l  the  house,  in  satisfaction  of  the  debt. 
There  was  no  allegation  that  the  plaintiffs  were 
|)arties  to  the  agreement : — Held  a  good  defence, 
because  the  effect  of  the  agreement  having  been 
to  suspend  the  right  of  action  during  the  life  of 
the  deceased  partner,  that  could  not  revive  upon 
his  death,  but  was  altogether  extinguished* 
Crowe  V.  Lyuight,  12  Ir.  C.  L.  R.  481. 

A  count  that  A.  and  B.  were  tenants  of  cham* 
bers  to  C,  at  a  rent  payable  quarterly,  and  that, 
in  consideration  that  A.  and  B.  would  underlet 
the  chambers  to  D.  at  a  certain  rent,  D.  pro- 
mised A.  and  B.  to  {my  the  rent  to  0.,  and,  if 
not,  to  indemnify  A.  and  B.  in  respect  thereof, 
and  to  pay  the  same  to  them.  Breach,  non-pay- 
ment by  D.  of  the  rent,  due  from  A.  and  B.  to  C. 
Plea,  that  before  the  rent  became  due  from  A. 
and  B.  to  C,  it  had  been  agreed  between  A.,  for 
and  on  behalf  of  B.  and  with  his  authority,  and 
D.,  that  D.  should  deliver  up  jxjssession  to  A., 
and  that  in  considemtion  D.  should  be  discharged 
from  further  liability  for  rent,  and  that  D.  de- 
livered up  possession  to  A.,  which  he  on  behalf 
of  himself  and  B.  accepted : — Held,  that  the 
j)lea  set  up  a  good  defence  by  way  of  executed 
contract.  Snuth  v.  Lovdl,  10  C.  B.  6  ;  20  L.  J., 
C.  P.  37  ;  15  Jur.  250. 

By  Co-trospasMn.]— rin  an  action  for  a  tres- 
pass committed  by  the  servant  and  by  command 
of  A.,  acceptance  of  satisfaction  by  the  plaintiff 
from  A.  is  a  defence.  Tkvrman  v.  Wild,  1 1  A« 
&  E.  453  ;  3  P.  &  D.  489. 

By  Stranger.]— In  an  action  for  work  done, 
the  defendant  pleaded  that  the  claim  accrued 
under  an  agreement  for  building  a  church  ;  that 
the  plaintiff  having  suspended  the  work,  another 
agi'eement  was  entered  into  between  him  and 
A.,  under  which  the  plaintiff,  in  consideration  of 
stipulated  payments,  undertook  to  complete  the 
work,  and  to  rely  for  the  residue  of  the  contract 
price  upon  subscriptions  which  were  to  be  raised  ; 
and  that  A.  made,  and  the  plaintiff  received,  the 
payments  stipulated  for  by  the  second  agree* 
ment,  in  satisfaction  of  the  original  agreement 
between  the  plaintiff  and  the  defendant,  and  of 
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the  perCornuuioe  thereof  br  the  latter  :~Held. 
that  the  plea  was  bad  in  soMtanoef  inasmuch  as 
it  did  not  show  that  the  agreement  made  by  A., 
and  the  payment*  onder  it,  were  intended  to  be 
made  for  the  benefit  of  the  defendant,  and  that  > 
he  had  adopted  A-'s  acts.  JaiHe*  y.  Im^xcm,  12 ; 
C.  B.  791  ;  22  L.  J.,  C.  P.  73  ;  17  Jur.  69.  1 

To  an  action  by  indorsee  againHt  acceptor  of  a  . 
bill  for  obl.^  he  pleaded  that  he  accented  it  for  i 
the  drawer  s  accommodation,  and  witnout  con- ' 
sideration  ;  that  the  drawer  indorsed  it  with 
other  bills  to  the  plaintLS  as  a  secoritj  for  re- 
payment of  30/.  advanced  by  him  to  the  drawer ; 
and  that  after  action  the  plaintiff *g  claim  on  the 
bill  was  satisfied  and  discharged  by  payment  to 
him  by  the  acceptor  of  one  of  the  other  bills  of 
the  sum  of  money  so  advanced,  and  all  interest 
thereon  ;  and  that  from  that  time  the  plaintiff 
held  the  bill  declared  on,  without  value  or  con- 
sideration -.—Held,  that  the  plea  was  bad,  both 
on  the  ground  that  it  did  not  answer  the  damages 
in  the  action,  and  also  that  the  payment  relied 
on  as  made  by  a  stranger  was  not  alleged  to  have 
been  made  for  and  on  account  of  the  debt,  and 
to  have  been  ratified  by  the  defendant.  Kemp 
v.  BalU,  10  Bx.  607  ;  3  C.  L.  R.  196  ;  24  L.  J., 
Ex.  47. 

AetUm  oa  BUI  of  Xzehanga — ^X&donee  agaiaf  t 
AoMptor— PajmMit  bj  other  Party  to  Bill.]— 
To  an  action  on  a  bill  of  exchange  for  49/.  by 
indorsee  against  acceptor,  he  pleaded  that  the 
drawer  delivered  to  the  plaintiff,  who  accepted, 
goods  of  the  value  of  60?.  in  satisfaction  of  the 
bill  and  of  all  damages  and  causes  of  action  in 
respect  thereof,  and  that  he  from  the  time  of  the 
satisfaction  of  the  bill  had  always  held  the  same 
against  the  will  and  consent  of  the  drawer,  and 
had  commenced  the  action  and  prosecuted  the 
same  against  and  in  opposition  to  the  will  and 
consent  of  the  drawer :— Held,  that  the  plea  was 
no  bar  to  the  pUintiff's  right  to  recover  against 
the  defendant  on  the  bill.  Jones  v.  Brmdhnrst, 
9  C.  B.  173. 

Action  against  acceptor  of  a  bill  indorsed  by  T. 
to  the  plaintiff.  Plea,  puis  darrein  continuance, 
that  after  the  bill  become  due  T.  paid  to  the 
plaintiff,  being  the  holder  of  the  bill,  and  he 
accepted,  the  amount  of  the  bill  and  all  interest 
due  thereon  hi  satisfaction  of  the  bill  and  of  all 
monies  payable  on  account  and  in  respect 
thereof :— Held,  that  the  plahitiff  was  entitled  to 
proceed  for  the  recovery  of  costs,  and  therefore 
the  plea  was  no  bar  to  the  continuance  of  the 
action.  Ooodtcin  v.  CWmer,  18  Q.  B.  767  ;  22 
L.  J.,  Q.  B.  30 ;  17  Jur.  2. 


III.    EVIDENCE  AS  TO. 

Oonorally.— In  an  action  on  a  bill  drawn  by 
W.  upon  and  accepted  by  the  defendant,  and  by 
W.  indorsed  to  the  plaintiff,  the  defendant 
pleaded,  that  he  delivered  it  to  W.  as  a  security 
for  a  loan,  and  that  certain  scrip  of  the  defen- 
dant was  deposited  with,  and  receivetl  by  W.  as 
a  collateral  security,  with  the  bill,  for  repayment 
of  the  loan,  and  upon  the  terms,  that  any  sums 
which  should  be  received  by  W.,  or  any  person 
to  whom  he  might  indorse  the  bill  and  deliver 
the  scrip,  for  or  in  respect  of  the  scrip,  should  be 
taken  to  be  in  satisfaction  pro  tanto  of  the  bill ; 
that  the  plaintiff  took  the  bill  with  notice  of  the 
agreement,  and  that  while  he  held  the  bill  upon 


these  terms  W.  delivered  to  the  plaintiff  the  scrip 
upon  and  subject  to  these  terms;  that  W.  in- 
dorsed the  bill  to  the  plaintiff  after  it  became 
due,  and  the  plaintiff  received  it  upon  and  sub- 
ject to  the  same  terms ;  that  the  plaintiff  had 
receive<l  in  resjKHJt  (»f  the  scrip  a  sum  equal  to 
the  amount  of  the  bill  and  all  damages;  and 
that  the  sum  was  thereupon  accepted  in  satisfac- 
tion. The  plaintiff  replied,  that  the  scrip  was 
not  delivered  to  or  received  by  W.  upon  the 
terms  alleged.  The  defendant  gave  in  evidence 
a  memorandum,  signed  by  W.,  and  dated  the 
same  day  as  the  bill,  stating  that  the  defendant 
"  has  this  day  deposited  with  me  220  shares  in  * 
the  H.  Railway,  as  a  collateral  security  for  the 
due  payment  of  his  acceptance :" — Held,  that  the 
evidence  supported  the  plea.  Malpan  v.  Clements^ 
19  L.  J.,  Q.  B.  435. 

To  an  action  on  a  note  for  150/.,  the  defendant 
pleaded  that  A.,  being  indebted  to  the  plaintiff 
in  3.612/.  10*.,  it  was  agreed  that  the  plaintiff 
should  accept  1,500/.  iu  satisfaction,  and  that  the 
defendant  snou Id  deliver  the  note  to  the  plaintiff 
in  part  i)ayment  ;  and  that  he  should  not  en- 
force payment  of  the  original  debt ;  that  A. 
afterwards  became  bankrupt,  and  that  the  plain- 
tiff, in  violation  of  the  agreement,  proved  for  the 
original  debt: — Held,  that  the  plea  was  not 
proved  by  an  agreement,  that,  upon  giving  360/. 
down,  and  a  bond  of  other  jmrtics  for  1,000/., 
and  the  note,  A.  should  be  released  from  the 
original  debt.  Oillett  v.  Whitnmr*h^  8  Q.  B. 
966;  16  L.  J.,  Q.  B.  291  ;  10  Jur.  904. 

A  ))lca  to  an  action  for  a  debt,  that  the  plain- 
tiff drew,  and  the  defendant  accepted,  a  bill  of 
exchange  for  60/.,  in  satisfaction  of  the  plaintiff's 
demand,  is  not  supix)rted  by  evidence  that  the 
defendant  transmitted  to  the  plaintiff  a  blank 
acceptance,  with  60/.,  in  figures,  written  in  tl»e 
margin,  which  the  plaintiff  altered,  and  filled  up 
as  a  bill  for  46/.,  before  he  signed  his  name  to  it 
as  drawer,  liaher  v.  Juhher^  1  M.  &  G.  212  ; 
1  Scott,  N.  R.  26  ;  8  D.  P.  C.  639. 

To  an  action  for  goods  the  defendant  pleaded, 
that  he  was  possessed  of  a  public  house,  and  it 
was  agreed  that,  in  consideration  that  the  de- 
fendant would  give  up  possession,  the  plaintiff 
would  pay  to  the  defendtuit  100/.,  and  discharge 
him  from  the  debt,  that  the  plaintiff  paid  the 
100/.,  and  the  defendant  quitted  the  house.  The 
agreement  was  not  in  writing: — Held,  that, 
having  been  executed,  it  was  receivable  as  evi- 
dence to  prove  the  plea.  Larery  v.  Turlry,  6 
H.  &  N.  239  ;  30  L.  J.,  Ex.  49. 

In  an  action  to  recover  the  amount  of  a  bill 
of  sale,  after  breach  of  a  warranty  to  defend  the 
goods  against  all  persons  whatsoever,  evidence 
that  the  amount  secured  by  the  bill  has  in  fact 
been  received  since  the  breach  cannot  be  ad- 
mitted in  the  absence  of  a  plea  of  payment,  or 
of  accord  and  satisfaction.  Horsley  v.  Cox,  15 
L.  T.  391. 

Contraot  to  bo  porformod  in  ftituro — Allowed 
Hew  Contraot— Lapse  af  Time.] — The  lapse  of 
twenty  years  from  the  time  of  making  a  con- 
tract, to  be  performed  in  futuro.  is  not  of  itself 
evidence  of  a  new  contract  averred  to  have  been 
|)erformed,  and  pleaded  as  an  accord  and  satis- 
faction of  the  original  contract.  Sihoni  v.  AVr*- 
moH,  1  M.  k  W.  418. 
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L  Action  op. 

1.  By  and  against  Tenants  in  common^ 

2.  Pleadings, 

3.  Practice, 

IL  Mebghakts'  Aooounts. 
III.  In  otheb  Cases. 

I.  ACTION    OF. 
1.  Bt  and  AOAiNsi^  Tenants  in  Common. 

Of  Beal  Property— Aetion  agaiiut  Co-Teiuuit] 
— One  tenant  in  common  of  real  property  cannot 
maintain  an  action  for  money  received  against 
his  co-tenant,  his  remedy  being  by  an  action  of 
account  under  4  Ann,  c.  16,  s.  27.  TJiomas  v. 
Thoma*,  5  Ex.  28  ;  1  L.  M.  &  P.  229  ;  19  L.  J., 
Ex.  175 ;  14  Jur.  180. 

In  an  action  of  account  by  a  joint  tenant,  or 
tenant  in  common,  against  his  companion,  it  is 
necessary  to  allege  that  he  has  received  more 
than  his  share  of  the  rent ;  he  is  not  chargeable 
as  a  bailiff  at  common  law.  Sturton  v.  Richard- 
son,  2  D.  &  L.  182;  13  M.  &  W.  17;  13  L.  J.  Ex. 
281 ;  8  Jur.  476. 

Semble,  that  where  several  jmrties  are  tenants 
in  common,  an  action  of  account  may  be  brought 
by  one  against  another  without  joining  the 
rest.     lb. 

When  Co-Tenant  Aniwerable  M  Bailiit]— If 
there  are  tenants  in  common,  and  one  tenant 
alone  occupies  the  property,  he  is  answerable  as 
bailiff  to  his  co-tenant  in  an  action  of  account  if 
he  receives  more  than  comes  to  his  share,  but  not 
otherwise.  And  he  is  answerable  only  for  what 
he  receives  more  than  comes  to  his  just  share. 
Hmdersm  v.  Eason,  17  Q.  B.  701 ;  21  L.  J.,  Q. 
B.  82 ;  16  Jur.  618— Ex.  Ch. 

He  receives  more  than  his  just  share  if  he  re- 
ceives money  or  something  else,  given  or  paid  by 
another,  which  the  co-tenants  are  entitled  to 
simply  by  their  being  tenants  in  common,  and  if 
the  amount  which  he  so  receives  and  keeps  is 
more  than  in  proportion  to  his  interest  as  such 
tenant.     lb. 

He  does  not  receive  more  than  comes  to  his 
just  share  if  he  merely  has  the  sole  enjoyment  of 
the  proi)erty,  even  though  by  the  employment  of 
his  own  industry  and  capital  he  makes  a  profit 
by  the  enjoyment,  and  takes  the  whole  of  such 
profit.    lb, 

A.  and  B.,  tenants  in  common  in  fee,  made  a 
joint  demise  of  land  to  C,  with  a  general  redden- 
dum, not  saying  to  whom  the  rent  was  payable. 
A.  died  on  the  15th  of  March,  1848,  and  B.  re- 
ceived the  half -year's  rent  due  at  Lady-day,  less 
12s.  6d.,  which  he  deducted  as  the  share  of  A^'s 
heir  for  the  period  between  A.'s  death  and  the 
time  the  half  yedr's  rent  became  due : — Held, 
that  although  the  words  of  the  demise  were  joint, 
the  revei-sions  were  several,  and  the  rent  followed 
the  reversion,  and  consequently  that  the  heir  of 
A.  was  entitled  to  the  moiety  of  the  half  year's 
rent  accruing  at  Lady-day,  1848,  and  might 
maintain  an  action  a^inst  B.  as  bailiff  for  re- 
ceiving more  than  his  just  share.  Beer  v.  Beerj 
12  O.  B.  60;  214  L.  J.,  C.  P.  124  ;  16  Jur.  223. 

Held  also,  on  motion  in  arrest  of  judp^ent, 
that  the  declaration  was  good  without  an  aver- 
ment that  a  reasonable  time  had  elapsed  between 


the  request  to  account  and  the  commencement 
of  the  action.    lb, 

Claim  tn  Arrean.J— Two,  being  tenants 

in  common,  one  entered  mto  possession  in  1827, 
with  the  consent  of  the  other,  upon  an  under- 
standing that  he  should  pay  an  occupation  rent 
when  (»lled  upon  to  do  so.  The  tenant  in  pos- 
session died  in  1839.  The  survivor  claimed  six 
years'  rent : — Held,  that  the  claim  must  be 
allowed,  and  that  4  Ann.  c  16,  was  not  repealed 
by  3  &  4  Will  4,  c.  27.  Henderson  v,  Eason,  15 
L.  J.,  Ch.  457 ;  10  Jur.  821. 

2.  Pleadings. 

A  declaration  by  a  plaintiff  that  the  defendant 
WHM  his  tenant  in  common,  and  received  in  re- 
spect of  rent,  48Z.  15«.  mora  than  came  to  his 
just  share  and  pro^wrtion,  is  bad  for  want  of  an 
averment  of  a  request  and  refusal  to  render  an 
account,  and  for  being  framed  for  a  liquidated 
sum  instead  of  laying  as  a  breach  the  not  ac- 
counting.    Purcell  V.  Harding^  15  W.  R.  128. 

Held  also,  that  an  averment  of  receipt,  as 
bailiff,  is  also  necessary,    lb. 

Action  by  one  tenant  in  common  against 
another  for  not  accounting  for  rents  received  by 
him.  Plea,  that  before  the  receipt  of  the  rents, 
they,  by  deed,  demised  the  premises  to  A.  for  a 
term  of  years,  which  by  divers  mesne  assignments 
vested  in  the  defendant.  Equitable  replication, 
that  the  deed  was  a  mortgage  to  secure  a  sum  of 
money  and  interest ;  that  the  defendant  received 
more  than  sufficient  to  pay  the  moitgage  debt, 
interest  and  costs,  and  he  accordingly  paid  the 
same  : — Held,  that  the  court  could  not  deal  with 
the  replication,  since  they  had  no  power  to  com- 
pel a  reconveyance,  and,  therefore,  ordered  it  to 
be  strudc  out.     Oorely  v.  Gorely,  1  H.  &  N.  144, 

In  an  action  of  account,  nothing  can  be  pleaded 
before  auditors  contrary  to  what  has  been  pleaded 
to  the  action  and  found  by  verdict.  Goafrcy  v. 
Sannders,  3  Wils.  73,  94. 

A  plea  by  a  merchant  against  his  partner,  as 
tenant  in  common  and  bailiff,  that  after  selling 
goods  and  merchandises  the  defendant  rendered 
to  the  plaintiff  a  reasonable  account  of  his  goods 
and  merchandises,  and  of  the  proceeds  and  pro- 
fits, is  in  substance  a  plea  of  plene  cpmputavit. 
Baxter  v.  Hozier,  7  Scott,  233 ;  6  Bing.  N.  C. 
288  ;  1  Am.  519, 

To  satisfy  such  a  plea,  the  defendant  must 
prove  an  account  rendered,  showing  an  agreed 
balance  between  the  plaintiff  and  the  defendant ; 
an  account  in  which  the  defendant  charges  him- 
self as  &ctor  for  the  whole,  instead  of  charging 
himself  as  factor  for  one  moiety  and  as  owner 
of  the  other,  thereby  making  himself  liable  for  a 
moiety  of  the  losses  arising  from  the  sale  of  the 
whole,  is  insufficient.    lb, 

A  declaration  stated  that  L.,  being  seised  in  fee 
by  deeds  of  lease  and  release  and  settlement,  con- 
veyed tenements  to  the  use  of  himself  for  life, 
with  remainder  to  the  use  of  the  plaintiff  and 
defendant,  his  children  by  his  late  wife,  in  such 
shares  as  he  should  by  deed  or  will  appoint,  and 
in  default  of  such  appointment  to  the  plaintiff 
and  the  defendant,  as  tenants  in  common. 
Averment,  that  L.  died  without  having  made 
any  appointment,  and  that  thereby  the  plaintiff 
became  seised  in  fee  tail  of  one  moiety  of  the 
tenements  in  common  with  the  defendant.  First 
plea,  that,  in  pursuance  of  the  power  in  the  deed 
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of  settlement,  L.,  by  deed,  ap]X)iiitcd  to  A.  and 
B.  the  tenements,  upon  certain  trusts  ;  and  there- 
by made  a  valid  appointment,  under  and  by 
virtue  of  the  power  in  the  deed  of  settlement. 
Second  plea,  that,  in  pursuance  of  the  i)ower  in 
the  deed  of  settlement,  L.,  by  will,  appomted  the 
tenements,  subject  to  the  term  created  by  the 
deed  of  ap|X)intment,  to  certaiu  uses  :•— Held, 
that  the  allegation  in  the  declaration,  that  L. 
died  without  having  made  an  appointment,  was 
premature,  and  therefore  the  defendant  was  not 
bound  to  travei"se  it ;  and  that  if  it  was  not 
necessary  in  the  declaration  to  allege  that  the 
power  had  not  been  exercised,  the  defendant  was 
obliged  to  shew  how  and  to  whom  the  appoint- 
ment was  made,  in  order  to  shew  that  the  plain- 
tiff and  defendant  were  not  tenants  in  common  ; 
and  therefore,  that  the  pleas  were  good,  llic- 
h'U  V.  Lofhti^,  14  Q.  B.  482  ;  14  Jur.  389. 

A  defendant  can  now  pay  money  into  Court. 
Anon,,  Bull.  N.  P.  128.  See  TomUnn  v.  ITV/^- 
fhire,  1  Marsh,  116  ;  5  Taunt.  4,B1  ;  15  &  16  Vict, 
c.  76.  8.  70  ;  and  CresinccU  v.  Uedgeit,  31  L.  J., 
Ex.  497  ;  8  Jur.,  N.  S.  767. 

3.  Pbacticb. 

Two  principal  officers  of  the  court  were  ap- 
pointed auditors  after  judgment  of  quod  compu- 
tet.    Smith  V.  Smith,  2  Chit.  10. 

A  rule  to  appoint  auditors  is  absolute  in  the 
first  instance.  Archer  v.  Pritchard,  3  D.  &  R. 
596. 

In  an  action  of  account,  the  defendant  having 
suffered  judgment  by  default,  the  court  granted 
a  rule,  calling  on  him  to  shew  cause  why  he 
should  not  appear  and  consent  to  the  appoint- 
ment of  auditors,  or  why  a  capias  ad  computan- 
dum  should  not  issue  against  him.  No  cause  was 
shewn,  and  the  court  made  the  rule  absolute  in 
the  alternative.  Pryor  v.  PcttinffcU,  2  D.  N.  S. 
766 ;  12  L.  J.,  Ex.  219  ;  7  Jur.  132. 


II.  MERCHANTS'  ACCOUNTS. 

The  exception  as  to  merchants'  accounts  in  21 
Jac.  1,  c.  16,  8.  3,  was  confined  to  cases  where  an 
action  of  account  would  lie,  or  an  action  upon  the 
case  for  not  acwunting.  Cottam  v.  Partridge,  4 
Scott,  N.  R.  819  ;  4  M.  &  G.  271. 

An  open  account  between  two  tradesmen  for 
goods  sold  by  each  to  the  other,  without  any 
agreement  that  the  goods  delivered  on  the  one 
side  shall  be  considered  as  payment  for  those 
delivered  on  the  other,  did  not  constitute  such 
an  account  as  concerns  the  trade  of  merchandise 
between  merchant  and  merchant  within  the  ex- 
cqition  of  21  Jac.  1,  c.  16,  s.  3.    Tb, 

Since  9  Geo.  4,  c.  14,  s.  1,  the  existence  of 
items  within  six  years  in  an  open  account  will 
not  oi)erate  to  take  the  previous  portion  of 
the  account  out  of  the  Statute  of  Limitations.  Ih. 


III.  IN  OTHER  CASES. 

Trespass  to  Mine— AAconnts  when  work- 
ing inadvertently  or  fraudulently— Statute  of 
Linutations.] — The  owner  of  a  mine  commenced 
to  work  from  his  own  mine  into  an  adjoining 
mine  vested  in  trustees,  in  the  bonft  fide  belief  that 
he  was  about  to  obtain  from  them  a  contract 
authorizing  him  so  to  work,  and  gave  to  one  of 


the  trustees  notice  that  he  was  about  to  com- 
mence working : — Held,  that  the  working, 
though  no  contract  was  aftem-ards  entered  into, 
and  the  trustees  had  no  j)bwer  to  make  one, 
ought  to  be  treated  on  the  same  footuig  as  if  it 
had  been  commenced  inadvertently,  and  in 
taking  an  account  of  the  minerals  gotten  without 
authority  the  defendant  was  allowed  the  cost  of 
severing  them,  as  well  as  the  cost  of  bringing  them 
to  bank.  But,  from  the  time  that  notice  was 
given  to  the  defendant  that  no  contract  would  be 
made  with  him  authorizing  him  to  work,  his 
working  was  treated  as  fraudulent,  and  he  was 
allowed  only  the  cost  of  bringing  the  minerals  to 
bank.  Trotter  t.  Maclean,  13  Ch.  D.  574;  49 
L.  J.,  Ch.  256  ;  42  L.  T.  118;  28  W.  R.  244. 

So  long  as  a  wrongful  working  is  to  be  treated 
as  inadvertent  the  Statute  of  Limitations  applies, 
and  the  accomit  will  only  be  directed  for  six 
years  from  the  issue  of  the  writ.  But  the  onus 
is  on  the  defendant  to  show  that  minerals 
gotten  by  him  were  gotten  before,  the  six  years. 

Trustee— Grant  of  Booty  by  Royal  Warrant.] 
— The  crown,  by  royal  warrant  "  granted  to  the 
Secretary  of  State  for  India  in  Council  for  the 
time  being  "  certain  booty  taken  in  war  "  in 
trust  for  the  use  of  "  certain  pei'sons,  who  had 
been  adjudged  entitled  to  it  upon  a  reference  to 
the  Court  of  Admiralty,  to  be  distributed  among 
them,  with  a  further  provision  that  in  case  any 
doubts  should  arise  in  the  couree  of  the  distribu- 
tion the  decision  of  the  Secretarj--  of  State  should 
be  final,  unless  the  crown  should  otherwise  order : 
Held— (1.)  That  the  Secretary  of  State  for  India 
in  Council  could  only  sue  or  be  sued  as  a  coqK)- 
ration  under  21  &  22  Vict.  c.  106,  s.  65,  in  pro- 
ceedings which  might  have  been  taken  by  or 
against  the  late  East  India  Comjmny  ;  (2.)  That 
the  royal  warrant  constituted  the  Secretarj'  of 
State  for  India  in  Council  an  agent  of  the  crown 
for  the  purpose  of  the  distribution  of.  the  fund 
under  the  control  of  the  crown,  but  did  not  con- 
stitute him  a  trustee  for  the  persons  interested 
subject  to  the  control  of  a  court  of  equity. 
Alexander  v.  Welllngtim  {Dnhe)  (2  Russ.  &  My. 
35)  discussed.  Pro  urn  v.  Jlarrh  (13  Ves.  552) 
distinguished.  Kinloeh  v.  Secretary  of  State  for 
India  In  Covncll,  7  App.  Cas.  619  ;  51  L.  J.,  Ch. 
885  ;  47  L.  T.  133  ;  30  W.  R.  845— H.  L.  (E.) 
Affirming.  15  Ch.  D.  1  ;  49  L.  J.,  Ch.  571  ;  42  L. 
T.  667  ;  28  W.  R.  619— C.  A.  And  see  further 
Teust  and  Tbustee. 

Ezeoutors.]— iS^'6'  Executor  akd  Adminis- 

TBATOB. 

Agents.]— iSf'f  Principal  and  Agent. 
In  Mortgage  Cases.]— /S^y?  Mobtgage. 


In  Patent  Cases.]— /Sic  Patent. 
Aceount  Stated.]— /S^<j  Money  Counts. 
Befsrring  Hatters  of.]— i%^  Abbitratiok. 
Falsifying.] — See  Criminal  Law. 
Praotioe  relating  to.] — See  Practice. 
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ACCOUNTANT. 

Bemnneratioii.]— On  strong  evidence  of  gene- 
ral usage  a  jury  may  find  that  an  accountant 
was  entitled  to  charge  at  the  same  rate  for  his 
clerks  as  for  himself,  even  daring  such  portion 
of  the  time  as  he  was  not  himself  i)crsonally 
engaged  in  the  work.  Price  v.  Ilon^  Kong  7>'fl 
Company,  2  F.  &  F.  466. 

Bemnneratioii  toit  giying  Kvidenoe.] — An  ac- 
countant had  been  employed  to  examine  books 
for  the  purpose  of  preparing  an  affidavit  in  a 
suit  in  chancery,  and  had  also  been  employed  in 
extracting  items  of  profit  and  loss  and  recording 
them  in  supplemental  books,  and  in  setting  up 
new  journals  and  ledgers  : — Held,  that  the  tax- 
ing master  was  right  both  in  making  an  allow- 
ance of  five  guineas  a  day  to  the  accountant  for 
such  time  as  he  had  been  employed  in  preparing 
to  give  evidence,  and  in  refusing  to  make  any 
allowance  in  respect  of  work  done  by  him  as  an 
accountant.  Lafitte  ff  Company^  In  r/*,  Lafitte'* 
Claim,  20  L.  R.,  Eq.  660  ;  44  L.  J.,  Ch,  633  ;  33 
L.  T.  91 ;  24  W.  R.  7. 

Costa  of  Preliminary  TCTaminatlon  of  Booki 

Vy.] — ^An  action  involving  long  accounts  was  re- 
ferred ;  and  it  was  ordered  that  the  plaintiff,  by 
an  accountant  to  be  named  by  the  arbitrator, 
should  have  ins|)ection  of,  and  take  extracts  from, 
the  defendant  s  books.  An  accountant  was 
named,  and  he  was  engaged  many  days  over  the 
books,  and  afterwards  gave  evidence  before  the 
arbitrator.  The  award  was  made  in  the  plain- 
tiff's favour,  with  the  costs  of  the  action,  re- 
ference, and  award  : — Held,  that  the  case  came 
within  the  ordinary  rale,  and  that  the  plaintiff 
was  not  entitled  to  the  costs  of  the  preliminary 
examination  of  the  books  by  the  accountant. 
Xolan  V,  Copcman,  8  L.  R.,  Q.  B.  84  ;  42  L.  J., 
a  B.  44  ;  27  L.  T.  789  ;  21  W.  R.  263. 


ACT  OP  GOD. 


See  ACCIDENT. 


ACKNOWLEDGMENT. 

I.  Of  Debts  axd   Demands    to    Bab 

Statutes.— <Sp5  Limitations  (Sta- 
tute OF). 

11.  Of  Title  to  Land.— &'<»  Limitations 
(Statute  of). 

■ 

III.  To   Bar   Wife's   Intebest    in   Pbo- 
PEBTY.—iS?/' Finks  and  Kecoyebies. 


ACQUIESCENCE. 


Se€  WAIVER. 


ACT  OP  BANKRUPTCY. 

See  BANKRUPTCY. 


ACT   OP    PARLIAMENT. 

Si'C  STATUTE. 


ACTION. 

I.  Definition. 

IL  By  and  against  what  Persons. 

1.  Foreign    SorerHgnJt    and     Govern^ 

menu, 

2.  Judicial  Pcrtton^t, 

3.  Barristers.    See  BARRISTER. 

4.  Goremment  Officers, 

tf.  Contracts. 

K  Other  Acts  in  Official  Capacity. 

r.  Torts. 

5.  Ptthlic    Jiodies,    CommtJtJti oners,    or 

Trustees, 

a.  In  respect  of  Torts. 

b.  In  respect  of  Contracts. 

6.  Charitable  Bodies, 

7.  Clerks  of  CottHniss^i oners, 

III.  Fob  WHAT  Maintainable. 

1.  Jf reaches  of  Contracts, 

2.  T(»rts. 

a.  Generally. 

h.  Committed  Abroad. 

c.  Infringement  of  Legal  Rights. 

d.  Founded  on  a  Felony. 

e.  Tortious  Legal  Proceedings. 

3.  Breaches  of  Statutory  JD^ty. 

IV.  Election  of  Action  or  Remedy. 

y.  Diffebent  fobms  of  Actions, 

1.  Tort  or  Contract, 

2.  Simple  Contract  or  Corenant, 

3.  Case  or  Trespass, 

VI.  On  Judgments,  Orders  and  Dxcrbes 
of  Court. 

VIL  Time  and  Place  of  Accrual. 

VIII.  Defences. 

1.  Arising  aftei'  Action. 

2.  I?i  avoidance  of  Circuity, 

IX.  What  Destroys  or  Suspends  Right 
OF  Action. 

1.  Belea-se  and  Satisfaction. 

2.  Another  suit  depending, — See  PRAC- 

TICE (Staying  .Proceedings). 

3.  Former  Recovery, — See  Estoppel. 

X.  Notice  of  Action. 
1.  When  necessary, 

a.  When  acts  done  in  pnnniance  of 
SUtute. 
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i: 


b.  On  Apprehennon  of  PenoDs  injur- 
ing  or  Btealing  property. 

2.  Persons  entitled  to, 

a,  Josiioei. 

b,  Coanty  Court  Judges. 

c.  Bailiffs  of  Coonty  or   other  In- 
ferior Courts. 

d.  Constables. 
r,  Offioen  of  tlie  Reyenne. 
/.  Boards  of  Health. 
ff.  Sonreyorsof  Highways. 
h.  Other  persons  in  like  position. 
/.  Ghiardians. 

Companies  generally. 
Bailway  Companies. 
I,  Persons  acting  in  doable  capacity. 

3.  When  and  how  given, 

a.  ,Form  and  Requisites. 

b.  Service. 

c.  Proof. 

4.  Pleading  want  of  notice. 
6.  Effect  of  omitution  to  give, 

XI.  CoMPBOMiSE  ov,—See  Compbomise. 

XII.  Consolidation  and  Tbansfes  of,  &c. 
—See  Pbactice. 


I.  DEFINITION. 

"  Action "  18  a  general  term  which  would 
properly  include  informations  and  other  pro- 
ceeaings  by  the  crown.  Bradlaugh  v.  Clarke^ 
8  App.  Cas.  354  ;  52  L.  J.,  Q.  B.  505  ;  48  L.  T. 
681  ;  31  W.  R.  677  ;  47  J.  F,  405— H.  L.  (E.) 

An  interpleader  issue  is  not  an  action  within 
the  meaning  of  s.  100  of  the  Judicature  Act, 
1873,  and  the  rules  of  court  made  under  that 
Act.  Ifamlyn  v.  Betteley,  6  Q.  B.  D.  63  ;  50 
L.  J.,  Q.  B.  I  ;  43  L.  T.  790  ;  29  W.  R.  275— 
C.  A. 


II.  BY  AND  AGAINST  WHAT  PERSONS. 

1.   FOBEIGN  SOYEBBIGNS  AND  GOYEBN- 

HENTS. 

A  foreign  Bovereign  state  adopting  the  repub- 
lican form  of  goYemment,  and  recognised  by  the 
government  of  her  Majesty,  can  sue  in  the  courts 
of  her  Majesty  in  its  own  name  so  recognised. 
United  State*  of  America  v.  Wagner,  2  L.  R., 
Oh.  582  ;  35  L.  J.,  Ch.  624. 

2.  Judicial  Pebsons. 

In  what  oases.] — No  action  will  lie  against  a 
judge  of  a  court  of  record  for  any  act  done  by 
him  in  the  exercise  of  his  judicial  functions. 
Ward  V.  Freeman,  2  Ir.  C.  L.  R.  460— Ex.  Ch. 
8.  P.,  Fray  y.  Blaekhum,  3  B.  &  S.  576. 

A  judicial  officer  is  not  liable  to  be  sued  for  an 
adjudication  according  to  the  best  of  his  judg- 
ment upon  a  matter  within  his  jurisdiction ;  and 
a  matter  of  fact  so  adjudicated  by  him  cannot 
be  put  in  issue  in  an  action  against  him.  Kemp 
Y.  Neville,  10  C.  B.,  N.  S.  523. 

An  action  will  not  lie  against  a  judge  for  acts 
judicially  done  by  him.  A  warrant  granted  by 
the  chief  justice  of  the  Queen's  Bench  in  cham- 
bers, returnable  into  that  court,  to  arret^t    a 


party  for  a  breach  of  tiie  peace,  is  such  a  judicial 
act  as  will  protect  him  against  an  action  for 
^Ise  imprisonment.  Taaffe  y.  Downe$^  3  Mo(«e, 
P.  C.  C.  36,  n. 

Trespass  will  not  lie  against  a  judge  for  acting 
judicially,  but  without  jurisdiction,  unless  he 
knew,  or  had  the  means  of  knowing,. of  the  defect 
of  jurisdiction  ;  and  it  lies  upon  the  plaintiff,  in 
every  such  case,  to  prove  that  &ct.  Colder  y. 
Halket,  3  Moore,  P.  C.  C.  28. 

A  judge  of  a  court  of  record  is  answerable  in 
an  action  for  an  act  done  by  his  command  when 
he  has  no  jurisdiction  and  is  not  misinformed  as 
to  the  facts  on  which  jurisdiction  depends. 
Houlden  v.  Smith,  14  Q.  B.  841 ;  19  L.  J.,  Q.  B. 
170  ;  14  Jur.  598. 

An  action  lies  against  a  judge  of  an  ecclesias- 
tical court,  who  Ims  acted  beyond  the  jurisdic- 
tion of  the  couit :  as,  where  a  party  was  ex- 
communicated for  refusing  to  obey  an  order  of 
the  ecclesiastical  court,  which  it  had  no  au- 
thority to  make,  or  where  the  party  had  not  been 
previously  served  with  a  citation  or  monition, 
nor  had  due  notice  of  the  order.  Beaurain  y. 
Seott,  3  Camp.  388. 

An  action  was  held  not  to  lie  against  a  Yicar- 
general  of  a  bishop  for  excommunicating  a  party 
for  contumacy,  in  not  taking  upon  him  adminis- 
tration of  an  intestate's  effects,  to  whom  he  was 
next  of  kin,  and  had  intermeddled  with  the 
goods,  although  the  citation  by  which  he  was 
cited  was  void,  by  reason  that  it  required  him 
to  appear  and  take  administration,  without 
leaving  him  an  option  to  renounce  it,  and  the 
proceedings  thereupon  had  been  set  aside  upon 
appeal ;  for  the  vicar-general  had  jurisdiction 
over  the  subject-matter,  viz.  the  granting  ad- 
ministration, and  there  was  no  malice.  Aekerley 
V.  Parkin907i,  3  M.  &  S.  411. 

No  action  will  lie  against  the  judge  of  a  court  of 
record  (a  coroner),  for  an  act  done  by  him  in  his 
judicial  capacity.     Garrett  v.  Ferrand,  6  B.  & 

C.  611  ;    9   D.  &  R.  657  ;    A   P.^   Thomas  y. 
Chnrton,  2  B.  &  S.  475. 

If  the  judgment  of  commissioners  of  appeal  in 
certain  cases  be  declared  final  by  statute,  their 
judgment  cannot  be  questioned  in  an  action  of 
trespass.  Radnor  (^Eart)  v.  Reeve,  2  B.  &  P. 
391. 

An  action  will  not  lie  against  a  county  court 
judge  for  words  spoken  by  him  while  hearing  a 
cause,  although  they  are  alleged  to  be  spoken 
falsely  and  maliciously,  and  without  any  reason- 
able or  probable  cause,  and  not  bonft  fide  in  the 
discharge  of  his  judicial  duties.  Soott  v.  Stans' 
field,  3  L.  R.,  Ex.  220  ;  37  L.  J.,  Ex,  156  ;  18 
L.  T.  572 ;  16  W.  R.  911. 

The  stewaixl  of  a  hundred  court,  or  of  a  court 
baron,  is  not  responsible  for  the  misfeasance  in 
the  execution  of  process  of  the  bailiffs  of  the 
lord  of  the  hundred  or  manor,  to  whom  process 
of  execution  awarded  by  such  court  is  usually 
directed.  Bradley  v.  Cnrr,  3  M.  &  G.  221  ;  8 
Scott,  N.  R.  623  ;  S,  P,,  Holroyd  v.  Breare,  2  B. 
&  A.  473  ;  Tinsley  v.  Manmm,  M.  &  M.  52  ;  2  C. 
&  P.  582. 

Where,  however,  the  steward  directs  process  to 
persons  named  by  the  party  suing  out  such  pro* 
ce&s.  taking  an  indemnity  for  such  party,  he  is 
liable.    Ih, 

An  action  will  lie  against  a  sheriff  or  his 
deputy  if  he  refuses  to  sign  a  bill  of  exceptions. 
White  v.  Hislop,  4  M.  &  W.  78  j  2  Jur.  470  ;  6 

D.  P.  0.  693. 
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3.  Against  Babbistkb.— &«  Babbisteb. 

4.  goybbkment  officeb& 
a.  Oontraots. 

An  officer  appointed  bj  goYemment,  treating 
as  an  agent  for  the  public,  is  not  liable  to  be 
sued  upon  contracts  made  by  him  in  that 
capacity.    Maeheath  v.  Ilaldimand,  1  T.  R.  172. 

The  principal  secretaiy  of  state  for  war  is  not 
personally  liable  in  an  action  for  breach  of  a 
contract  entered  into  by  him  on  behalf  of  the 
war  department.     O^  Grady  v.  Curdwell,  21  W. 

B.  340. 

Nor  even  when  contracting  by  deed,  on  ac- 
count of  goTemment,  is  he  personally  answer- 
able. Untcin  v.  Ko/Wy,  1  T.  R.  674.  See 
Thompton  v.  Penrce,  1  B.  Ic  B.  25. 

In  one  case,,  however,  a  person  entering  into  a 
charter-party  in  his  own  name,  on  the  behalf  of 
goYemment,  was  held  to  be  personally  liable. 
Cunningham,  y.  CeUier,  4  Dong.  233. 

b.  Other  acta  in  Ofioial  OaxMUkity. 

It  is  clear  that  a  suit  may  be  maintained 
against  a  public  officer,  having  in  his  hands 
monev  issued  by  government  for  the  use  of  an 
individual,  for  the  recovery  of  such  money. 
Friday  v.  Rote,  3  Mer.  102. 

But  an  action  cannot  be  maintained  against 
the  secretary  at  war,  by  a  retired  clerk  of  the 
war  office,  for  his  retired  allowance,  on  the 
grounds  that  the  secretary  is  only  chax^gcable  in 
his  public  and  official  character,  and  that  an 
action  cannot  be  maintained  against  him  as  such, 
for  anything  done  by  him  in  that  character,  al- 
though it  may  amount  to  a  breach  of  employ- 
ment, as  it  would  tend  to  exjMise  him  to  an 
infinite  number  of  actions,  to  be  brought  %j  any 
persons  who  might  suppose  themselves  aggrieved ; 
although  he  may  have  received  the  money  ap- 
plicable to  such  specific  purposes.  Gidley  v. 
PalmcrHon  (^Lord%  7  Moore,  91  ;  3  B.  &  B.  275. 

An  action  is  not  maintainable  in  an  Irish  court 
against  the  Lord  Lieutenant  during  his  term  of 
office  for  any  act  done  by  him  in  his  political 
capacity.    Sullivan  v.  Spencer  iJEarl),  6  Jr.  R. 

C.  L.  173. 

The  suppression  by  the  Lord  Lieutenant  of  a 
political  meeting  in  the  Phcenix  Park  is  an  act 
done  by  him  in  his  political  capacity.    lb. 

If  such  an  action  is  brought  against  the  Lord 
Lieutenant,  the  court  will  stay  the  proceedings 
without  requiring  him  to  plead  his  privilege,  lb. 

No  action  is  maintainable  against  a  lord 
lieutenant  of  Ireland  in  an  Irish  court  during 
his  continuance  in  office,  for  any  act  done  by 
him  qu4  Lord  Lieutenant,  and  when  such  an 
action  has  been  brought,  the  court  will,  on 
motion,  direct  that  the  writ  of  summons  and 
plaint  be  taken  off  the  file,  without  putting  the 
Lord  Lieutenant  to  his  plea.  Lnby  v.  WodehwWf 
17  C.  U  B.  618. 

0.  Torts. 

If  a  public  officer  is  guilty  of  a  misfeasance  in 
the  exercise  of  the  powers  intrusted  to  him  by 
law,  and  in  the  discharge  of  his  duty,  he  is  liable 
to  an  action  for  any  damage  resulting  from  that 
act,  without  proof  of  malice  or  want  of  probable 
cause.  Bra$yer  v.  Maclean^  6  L.  R.,  P.  C.  398  ; 
83  L.  T.  1. 

VOli,!. 


An  action  of  trespass  and  false  imprisonment 
lies  in  England  by  a  native  Minorquiu,  against 
a  governor  of  Minorca,  for  an  injury  committed 
by  him  in  Minorca.  Mostyn  v.  Fabrigai(, 
Cowp.  161. 

No  action  lies  against  a  commander  of  a  British 
ship  of  war  for  seizing  and  detaining  a  vessel  on 
suspicion  of  her  being  hostile  prize  ;  though  he 
afterwards  dismiss  her  without  libelling  her  in 
the  court  of  Admiralty  ;  and  though  he  detain 
her  partly  on  suspicion  of  matters  which  are 
merely  causes  of  forfeiture  if  she  is  British. 
Faith  V.  Pear»(rn,  6  Taunt.  430 ;  2  Marsh.  133  ; 

4  Camp.  357;  Holt,  113. 

If  a  ship  was  seized  as  forfeited  under  the  12 
Car.  2,  c.  18,  by  a  govenior  of  a  foreign  country 
belonging  to  Groat  Britain,  the  owner  could  nut 
maintain  trespass  against  the  party  seizing,  al- 
though the  latter  did  not  pn)cced  to  condem- 
nation ;  for,  by  the  forfeiture,  the  property  wa 
divested  out  of  the  owner.     Wilkins  v.  Dc*pard 

5  T.  R.  112. 

In  a  suit  against  her  Majesty's  deputy  com* 
missary  general  for  Natal,  and  as  such  represent 
ing  her  Majesty's  commissariat  department,  tr 
recover  certain  moneys  as  the  price  or  hire  oj 
certain  waggons  and  oxen,  for  the  carriage  of 
certain  gocxls,  for  damages  for  illegal  acts  of 
defendant  or  his  employes,  and  for  general 
damage  : — Held,  on  exceptions  by  the  defendant 
to  the  jurisdiction  of  the  court  and  to  the  de- 
claration, that  the  defendant  could  not  be  sued, 
either  personally  or  in  his  official  capacity,  u]x)n 
a  contract  entered  into  by  him  on  behalf  of  the 
commissariat  department ;  and  that  there  was 
no  cause  of  action  against  him.  The  government 
revenue  cannot  be  reached  by  a  suit  against  a 
public  officer  in  his  official  capacity.  Quaere, 
whether  the  court  would  have  had  jurisdiction 
if  a  petition  of  right  had  been  presented  and 
the  crown  had  ordered  that  right  should  be  done. 
Palmer  v.  Hntchinium,  6  App.  Cas.  619  ;  60 
L.  J.,  P.  C.  62  ;  45  L.  T.  180— fl.  L. 

See  also  PUBLIC  Officsb. 


5.  Public  Bodies,  Cohmibsiokess,  and 

Tbustees. 

a.  In  reapaot  of  Torta. 

SzereiM  of  PubUo  fonotioii  without  Smola- 
m«nt— Treodom  from  Liability.]— One  who,  in 
the  exercise  of  a  public  function,  without  emolu- 
ment, which  he  is  compellable  to  execute,  acting 
without  malice,  and  according  to  his  best  skill 
and  diligence,  and  obtainuig  the  best  informa- 
tion he  can,  does  an  act  which  occasions  con- 
sequential damage  to  a  subject,  is  not  liable  to 
an  action  for  such  damage.  Sutton  v.  Clarke, 
6  Taunt.  29  ;  1  Marsh.  429. 

By  a  turnpike  act,  trustees  were  appointed 
with  authority  to  cut  drains  in  lands  adjoining 
the  road,  making  reasonable  satisfaction  to  the 
owners.  It  was  provided  that  all  actions  for 
anything  done  in  pursuance  of  the  act,  should 
be  brought  within  six  months  after  doing  the 
thing  complained  of.  A  drain  was  cut  by  an 
order  sign^  by  a  competent  number  of  trustees 
and  according  to  the  plan  of  a  surveyor,  in  land 
adjoining  the  plaintiff's,  by  which  the  latter  was 
overflowed.  An  action  was  brought  against  one 
of  the  trustees  only,  more  than  six  months  after 
the  act  done  and  the  fii'st  injury  sustained,  but 
within  six  months  after  a  subsequent  injury  ac« 
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crued  : — Held,  first,  that  the  action,  if  it  could 
have  been  supported  at  all,  was  well  brought 
against  the  defendant  only  ;  but,  secondly,  that 
the  trustees,  having  acted  to  the  best  of  their 
skill  and  with  the  best  advice,  were  not  answer- 
able for  the  damage  which  had  accrued.    Ih, 

In  order  to  render  commissioners,  acting  in 
the  bon&  fide  performance  of  a  public  duty, 
liable  to  an  action  for  an  injury  to  an  individual 
i-csulting  from  an  act  so  done  by  them,  it  must 
apixjar  tnat  they  have  been  guilty  of  negligence, 
or  want  ot  skill  in  the  conduct  of  it.  Groccrti' 
Campany  v.  Donnf,  3  Scott.  356  ;  a  Bing.  N.  C. 
3i  ;  2  Hodges,  120. 

Authority  not  exceeded.]— Where  trustees 

under  3  Geo,  4,  c.  126,  by  improving  the  course 
of  a  public  road,  had  effected  a  consequential 
injury  to  a  private  individual  whose  estate 
abutted  on  the  road  : — Held,  that  they  were  not 
liable  to  an  action,  it  appearing  that  they  had 
not  exceeded  the  authority  given  them  by  the 
statute.  Jiolton  v.  Crowther,  4  D.  &  R.  195  ; 
2  B.  &  C.  703. 

Where  the  acts  of  commissioners,  appointed 
by  a  paving  act,  occasion  a  damage  to  an  indi- 
vidual without  any  excess  of  jurisdiction  on  their 
part,  the  commissioners,  or  paviors  acting  under 
them,  are  not  liable  to  an  action.  BritUk  Oast 
Plate- GlttM  Maiwfactnrers  v,  Meredith,  4 
T.  R.  794. 

The  principle  which  imposes  liabilities  upon  a 
private  company,  as  arising  in  consideration  of 
the  statutable  i^wcra  granted  to  them,  has  no 
application  in  the  case  of  commissioners  ap- 
pointed under  a  public  act  of -parliament,  to  do, 
on  behalf  of  the  executive  government,  certain 
things  for  the  benefit  of  the  public.  Reg.  v. 
\Vood«  and  Fi^rest*  {CommiMfoner*\  19  L.  J., 
Q.  B.  497  ;  15  Jul-.  35. 

Trustees  of  a  public  road,  who  were  empowered 
and  required  by  act  of  parliament  to  place  lamps 
along  the  road,  if  they  should  think  necessary, 
and  to  make  contracts  for  the  cleansing  of  the 
road,  and  to  take  a  night  toll  for  the  purpose  of 
enabling  them  to  light  and  watch  the  same,  held 
not  liable  in  an  action  for  an  injury  suffered  by 
an  individual  in  crossing  the  road  at  night,  by 
falling  over  a  heap  of  scrapings  left  on  the  road 
side  after  cleaning  the  road,  without  any  lights. 
JIarrh  v.  Baker,  4  M.  &  S.  27, 

Kegligence  of  Contractor!.]— Trustees  of  a 

tunipike  road  are  not  liable  for  any  injury  oc- 
casioned bv  the  negligence  of  contractors,  or 
others  employed  under  them  in  the  performance 
of  public  works  on  the  road,  unless  they  per- 
sonally interfere  in  the  management  of  the 
works,    lilt mjth ret/ Jt  v.  Mears,  1  M.  &  B.  187. 

Trustees  appointed  u^der  a  public  road  act  are 
not  responsible  for  any  injury  occasion^  by  the 
negligence  of  the  men  employed  in  making  or 
repairing  the  road.  Ihmean  v.  Fhidlater,  6  01. 
&  Fin.  894. 

The  funds  raised  by  such  an  act  cannot  be 
charged  with  compensation  for  such  an  injury ; 
the  persons  employed  on  the  roatl  not  being  in 
the  situation  of  servants  to  the  trustees.    Ih. 

Persons  intrusted  with  the  performance  of  a 
public  duty,  discharging  it  gratuitously,  and 
being  personally  guilty  of  no  negligence  or 
default,  arc  not  responsible  for  an  injury  sus- 
tained by  an  individual  thi-ough  the  negligence 
of  workmen  employed  under  them.    HiWdajf  v. 


St.  Leonard^  Shorediteh,  11  C.  B.,  N.  S.  192 ;  8 
Jur.,  N.  8.  79 ;  4  L.  T.  406. 

A  vestry,  in  whom  were  vested  the  powers  and 
duties  of  surveyors  of  highways,  under  the  powers 
conferred  upon  them  appointed  a  surveyor. 
Workmen  employed  by  tne  surveyor,  and  paid 
out  of  the  parish  funds,  being  directed  to  cany 
the  paving  stones  from  a  public  street  under 
repair,  and  place  them  in  another  public  street, 
so  negligently  performed  that  duty  tnat  a  person, 
in  driving  through  the  last-mentioned  street,  was 
upset  and  injured  : — Held,  that  the  vestry  was 
not  responsible.    Ih. 

A  public  body  appointed  under  a  local  act  to 
discharge  a  public  duty  without  reward  and 
without  funds,  is  responsible  for  the  negligence 
of  those  whom  they  employ.  Ct»e  v,  Wi«e,  7  B. 
&  S.  831  ;  1  L.  R.  Q.  B.  711  ;  37  L.  J.  Q.  B.  262  ; 
14  L.  T.  891 ;  14  W.  R.  865— Ex.  Ch. 

By  an  act,  commissioners  were  appointed  for 
improving  a  navigation  :  their  powers  were  to  be 
executed  by  the  majority  present  at  a  meeting  of 
not  fewer  than  three.  They  were  not  to  be  per- 
sonally liable  on  contracts  made,  or  for  damages 
incurred,  in  relation  to  anything  done  in  pur- 
suance of  the  act,  but  might  be  sued  in  the  name 
of  their  clerk.  The  commissioners,  at  a  meeting 
held,  resolved  to  accept  a  tender  for  executing 
works  in  pursuance  of  the  act.  Their  clerk  there- 
upon drew  up  a  contract  according  to  the  tender, 
and  it  was  afterwards  signed  by  the  contractor : 
— Held,  that  the  contract  made  in  consequence  of 
the  resolution  was  a  contract  entered  into  by  the 
commissioners  in  execution  of  their  office,  and 
that  they  were  liable  and  might  be  sued  in  the 
name  of  their  clerk  for  damage  negligently  done 
by  the  contractor  to  thii-d  persons  in  execution 
of  such  contract,  Allefi  v.  Haywardy  7  Q.  B. 
960  ;  4  Railw.  Cas.  104  ;  15  L.  J.,  Q.  B.  99  ;  10 
Jur.  92. 

Waterworki  Company  acting  under  inatrac- 
tion  of  Commifaionert.] — By  a  local  act,  a 
waterworks  company  was  bound,  at  the 
request  of  town  improvement  commissioners, 
to  fix  fireplugs  into  their  mains,  and  to 
repair  and  keep  them  in  proper  order,  at  the 
cost  of  the  commissioners,  in  vrhom  the  property 
in  the  plugs  was  vested  by  virtue  of  their  act. 
In  consequence  of  the  cap  of  one  of  the  fireplugs 
being  broken,  a  horse  placed  his  foot  in  the  plug- 
hole, and  was  lamed  : — Held,  that  the  company 
was,  and  the  commissioners  were  not  liable  for 
the  injury.  Bayley  v.  WolrerhamjftoK  Water* 
worJts  Cimijmny,  30  L.  J.,  Ex,  57. 

When  special  mode  of  oompeniation  provided.] 

— If,  in  the  execution  of  works  authorized  by  an 
act  of  parliament,  damage  is  sostained,  and  the 
act  provides  a  special  mode  in  which  compensa- 
tion for  such  damage  may  be  recovered,  no  action 
will  lie  for  it%  But  this  only  relates  to  works 
carefully  and  skilfully  executed,  and  if  there  is  a 
want  of  proper  care  and  skill  on  the  part  of  those 
executing  the  works,  an  action  for  the  negligence, 
to  recover  damages  for  the  injury  thereby  sus- 
tained, wiU  lie.  Clothier  v.  Wehnter,  12  C.  B.,  N. 
S.  790 ;  31  L.  J.,  C.  P.  216  ;  10  W.  R.  624. 

Pereonal  VegUgence.]— Tmstees  of  a  turn- 
pike road  converted  an  open  ditch,  which  used  to 
carry  off  the  water  from  the  road,  into  a  covered 
drain,  placing  catchpits,  with  gratings  thereon, 
to  enable  the  water  to  enter  the  drain.    Owing 
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to  the  insufficiency  of  snch  gratings  and  catch- 
pits,  the  water,  in  very  wet  seasons,  instead  of 
running  down  the  ditch,  as  formerly  before  the 
alterations  by  the  trustees,  overflowed  the  road, 
and  made  its  way  into  the  adjoining  land,  and 
injured  a  colliery : — Held,  that  the  trustees  were 
liable  for  such  injury,  if  they  were  guilty  of 
negligence  in  respect  of  such  gratings  and  catch- 
pits.  WkitchoMse  V.  Fellofcr*,  10  C.  B.,  N.  8. 
765  ;  30  L.  J.,  C.  P.  306  :  4  L.  T.  177  ;  9  W.  R. 
557. 


Aet  of  Sarboiir-lfaiter— Kegleet  of  Ear- 


bonr  liy  Tnutooi  wko  acted  gratuitously.]— By 
a  local  act  for  better  preserving  a  harbour, 
trustees  were  appointed  for  carrying  out  the  act. 
They  acted  gratuitously  ;  the  property  in  the  har- 
bour was  vested  in  them,  and  they  were  em- 
powered to  elect  a  harbour-master  and  other 
officers  and  servants  connected  with  the  harbour, 
with  power  also  to  discharge  them.  The  harbour- 
master was  empowered  to  direct  the  situation  in 
which  a  vessel  entering  the  harbour  was  to  be 
moored.  The  trustees  were  empowered  to  make 
bye-laws  as  to  the  management  of  the  harbour, 
and  to  im|x)8e  tonnage  rates  upon  vessels  using 
it,  and  to  borrow  money  on  the  security  of  such 
rates,  and  to  apply  the  proceeds  in  payment  of 
the  interest  of  the  money  borrowed,  and  of  the 
expenses  attending  the  carrying  into  execution 
the  purposes  of  the  act  connected  with  the  har- 
bour, and  also  in  the  reduction  of  the  capital 
borrowed: — Held,  that  the  trustees  were  not 
liable,  either,  first,  for  the  acts  of  the  harbour- 
master, in  directing  a  vessel  to  be  moored  in  an 
improper  place  whereby  it  received  damage,  or, 
secondly,  for  an  injury  occasioned  to  a  vessel  by 
an  accumulation  of  rubbish  in  the  harbour.  Mrt' 
ralfe  v.  Ht^hrrinyton,  11  Ex  267  ;  25  L.  J.,  Ex. 
314. 

Held,  also,  that  although  the  trustees  had 
almost  an  absolute  discretion  (with  certain  ex- 
ceptions) in  the  appropriation  of  the  funds  for 
the  management  of  the  harbour,  they  would 
not  have-  been  liable  for  the  accident  arising 
from  the  accumulation  of  rubbish  in  the  har- 
bour if  they  had  been  in  possession  of  funds. 
Ih. 

OorpoTation— -PoMOMioii    of   Honey    to 

eleanee  Doeki — ^Liability  for  neglect.]— A  corpo- 
ration, constituted  by  statute  for  the  purpose  of 
making,  maintaining,  repairing  and  cleansing 
docks,  which  are  open  to  the  vessels  of  all  persons 
upon  paying  tolls,  duties  and  rates  to  the  corpo- 
ration, is  liable  to  an  action,  if,  having  in  hand 
funds  from  these  sources  sufficient,  after  defray- 
ing all  other  charges,  they  neglect  to  apply  a  part 
of  them  to  cleansing  the  docks,  and,  knowing 
that  in  consequence  the  docks  are  in  a  state 
dangerous  to  vessels-  navigating  them,  they  keep 
them  open  to  the  public ;  and  a  person  whose 
vessel  is  injured  on  entering  by  striking  on  an 
accumulation  of  mud  at  the  bottom  of  the  docks, 
may  recover  against  tbem  damages  for  the  injury 
sustained.  CHhh*  v.  Literpool  Docks  (7Vwv»ff^*), 
.3  H.  &  N.  164 ;  27  L.  J.,  Ex.  321 ;  4  Jur.  N. 
S.  636— Ex.  Gh. 

It  makes  no  difference  that  the  corporation  has 
vested  in  them  a  discretion  as  to  the  order  in 
which  they  shall  apply  their  funds  to  the  several 
purposes  of  their  constitution,  nor  that  the  toll% 
dnties  and  rates  are  received  for  a  fiduciary, 
and  not  for  a  beneficial  purpose.    Ih, 


Trustees  incorporated  for  the  purpose  of  con- 
structing a  dock,  and  who  receive  rates  and 
have  funds  which  they  are  -bound  to  apply  in 
maintaining  and  cleansing  the  dock,  so  that  it 
may  be  in  a  fit  state  for  vessels  to  enter,  arc 
liable  for  injury  to  a  vessel  canned  by  an  accumu- 
lation of  mud  in  the  dock,  of  which  by  their 
servants  they  had  the  means  of  knowing,  and 
were  ncj'ligcntly  ignorant.  Memcy  Dorhn  and 
Jlarbiwr  Board  v.  Prnhallow,  7  H.  &  N.  329  ; 
.30  L.  J.  Ex.  329 ;  8  Jur.  K.  S.  486. ;  5  L.  T. 
112. 

Damage  due  to  Kegligenee— Payment  out  of 

Bates.] — The  plaintiff  was  owner  of  premises  in 
Cheltenham,  which  were  drained  by  a  sewer 
which  emptied  itself  into  the  river  Chclt.  At 
the  mouth  of  this  sewer  there  was  a  flap  or  pen- 
stock, which  prevented  any  water  of  the  river 
from  flowing  up  the  sewer.  In  1852,  an  act  of 
parliament  passed  for  improving  Cheltenham, 
and  which  directed  the  commissioners  appointed 
under  it  to  make  new  sewers.  Accordingly  the 
commissioners  constructed  a  new  sewer,  which 
passed  under  the  Chclt,  near  the  plaintiff's 
premises,  and  removed  the  flap  from  tne  mouth 
of  the  old  sewer  and  connected  it  with  the  new 
sewer.  The  plaintiff's  premises  were  twelve  feet 
below  the  summit  level  of  the  nc\t  sewer.  In 
1855  there  was  a  heavy  storm  of  rain,  by  which 
the  Chelt  was  flooded,  and  in  consequence  the 
new  sewer  burst  and  the  water  of  the  river 
flowed  into  it.  The  commissioners  erected  a 
tank  round  the  hole,  but  before  the  repair  of  the 
sewer  was  completed  another  extraordinary 
flood  took  place,  by  which  the  tank  was  washed 
away  and  tne  water  of  the  river  rushed  into  the 
sewer  and  forced  the  sewage  matter  and  water 
into  the  plaintiff's  premises,  thereby  causing 
great  damage.  The  local  act  incorporated  the 
144th  section  of  the  Public  Health  Act,  which 
provides  that  full  compensation  shall  be  made 
out  of  the  general  or  special  district  rates  to  be 
levied  under  this  act  to  all  |K:rsons  sustaining 
any  damage  by  reason  of  the  exercise  of  any  of 
the  powers  of  this  act : — Held,  first,  that  the 
commissioners  were  lijible  to  an  action  for  negli- 
gence, and  were  entitled  to  reimburse  themselves 
out  of  the  rates.  Buek  v,  Williavm,  3  H.  &  N. 
308  ;  27  L.  J.,  Ex.  367. 

Held,  secondly,  that  they  were  guilty  of  negli- 
gence in  not  putting  up  a  flap  or  i)en8tock  at  the 
mouth  of  the  old  sewer.    Ih 

Kegleot  of  Commissioneri  to  give  Votioe— 
Conieqaential  Damage.] — ^An  act  enabling  com- 
missioners to  grant  a  lease  of  a  canal  contained 
a  clause  as  follows  : — In  case  the  lessees  during 
the  term  should  permit  the  navigation  to  be  out 
of  repair,  the  commissioners  arc  authorised  and 
required  to  give  notice  thereof  to  such  lessees, 
and  in  such  notice  to  specify  the  particular 
repairs  which  ought  to  be  done,  and  the  com- 
missioners may  require  that  such  repairs  should 
be  commenced,  proceeded  with,  and  finished 
within  reasonable  periods,  to  be  named  by  them, 
and  in  case  the  lessees  shall  neglect  to  com- 
mence such  repairs,  it  shall  be  lawful  for  the 
commissioners,  and  they  are  hereby  authorized, 
to  take  possession  of  the  tolls  and  to  cause  such 
repairs  to  be  done  under  their  own  direction, 
and  to  pay  the  necessary  expenses  of  making 
such  repairs  out  of  the  tolls.  A  lease  having 
been  granted  in  pursuance  of  the  act,  during 
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its  continuAnce  one  of  the  locks  of  the  canal 
became  ont  of  repair,  but  the  oommissioners, 
though  they  knew  of  the  want  of  repair,  gave 
no  notice  of  it  to  the  lessee,  though  a  sufficient 
time  had  elapsed  for  giving  such  notice.  A 
barge  entered  the  canal  while  the  lock  was  so 
out  of  repair,  but  was  prevented  from  getting 
out  again  by  the  falling  in  of  the  lock  : — Held, 
that  assuming  a  duty  in  the  commissioners  to 
give  notice  to  the  lessee  to  repair,  they  were  not 
liable  in  an  action  by  the  owner  of  the  barge 
for  neglecting  to  give  such  notice,  inasmuch  as 
the  detention  of  the  barge  was  not  a  damage 
naturally  flowing  from  their  neglect.  Walker 
▼.  Ooe,  4  H.  &  N.  350 ;  28  L.  J.  Ex.  184 ; 
5  Jur.,  N.  S.  737— Ex.  Ch.. 

Surreyor  of  Highways.]  —  No  action  lies 
against  a  surveyor  of  highway's,  appointed  under 
5  &  6  Will.  4,  c.  50,  for  damage  resulting  from 
an  accident  caused  by  his  neglect  to  repair  the 
highway,  Yovng  v.  Davis,  2  H.  &  C.  197— Ex. 
Ch. 

b.  In  renpeot  of  Oontraots. 

Where  commissioners  under  a  local  act  have 
power  to  appoint  officers  at  a  salary  to  be  paid 
out  of  the  rates  to  be  raised  thereunder,  the 
appointment  does  not  create  a  contract  on  the 
part  of  the  commissioners  to  pay  the  salary. 
Therefore  an  action  will  not  lie  against  them 
for  salary,  but  a  mandamus  or  an  action  on  the 
case  is  the  proper  remedy.  Dogg  v.  Pearte, 
10  C.  B.  534  ;  20  L.  J.,  C.  P.  99. 

Commissioners  were  appointed  to  be  annually 
elected  for  executing  a  local  act.  They  had 
power  to  levy  rates.  They  had  power  to  apix>int 
clerks  and  other  officers,  and  to  {my  them  salaries 
out  of  the  money  to  be  raised  by  the  rates. 
They  had  power  to  execute  many  works.  They 
might  sue  and  be  sued  by  their  clerk,  and  they 
were  exempted  from  personal  liability  for  any 
contracts  entered  into  by  them  as  commis- 
sioners : — Held,  that  a  clerk,  ajppointed  by  the 
commissioners  for  one  year,  mignt  maintcon  an 
action  for  his  salary  against  the  clerk  of  the 
commissioners  in  a  subsequent  year.  JIall  v. 
Taulor,  1  El.  Bl.  &  El.  107  ;  27  L.  J.,  Q.  B.  311  j 
4  Jur.,  N.  S.  877. 

Held,  also,  that  it  was  within  the  scope  of 
their  authority  to  employ  an  attorney  ;  ana  that 
he  might  recover  in  an  action  against  the  clerk 
of  the  commissioners  in  a  succeeding  year.    lb, 

6.  Chabitable  Bodies.- ^c  Chabitt. 

7.  Clebks  of  Comhissiokebs. 

The  clerk  to  commissioners  of  paving  drew 
up  a  contract  for  paving,  of  which  contract  the 
contractor  was,  by  agreement,  to  pay  the  expense ; 
he  offered  to  execute  the  contract,  but  refused 
to  pay  the  clerk's  charges,  as  unreasonable  ;  the 
clerk  refused  to  allow  the  contract  to  be  executed 
until  his  charges  were  paid.  Under  an  act 
authorizing  the  commissioners  to  sue  by  their 
clerk : — Held,  that  he  could  not  sue  as  such 
clerk  for  these  charges.  Curling  v.  Johnson ^ 
10  Bing.  89 ;  3  M.  &  Scott,  496. 

Clerks  to  commissioners,  under  a  lighting  and 
paving  act,  intrusted  with  the  conduct  of  public 
works,  are  not  liable  for  an  injury  occasioned  by 


the  negligence  of  artificers  and  labourers  em- 
ployed under  their  authority.  Hall  v.  Sauth, 
9  Moore,  226  ;  2  Bing.  156. 

III.    FOR  WHAT  MAINTAINABLE. 
1.  Bbeaches  of  Comtbact. 

General  Prineiple.] — ^The  rule  of  law  in  respect 
of  breach  of  contract  confines  the  remedies  by 
action  to  the  contracting  parties,  and  to  damages 
directly  and  proximately  consequential  on  the 
act  of  him  wno  is  sued.  The  exception  in  tlie 
case  of  master  and  serv'ant  dates  from  the 
Statute  of  Labourers,  25  Edw.  3,  and  is  limited 
by  it.  Lumley  v.  Oye,  2  El.  k  BL  216 ;  22  L.  J., 
Q.  B.  463  ;  17  Jur.  827. 

Xalioioiuly  proouriag  Breaeh  of  Contraet.]— 
The  rule  of  law  which  gives  a  remedy  in  case  of 
enticing  away  sen-ants  applies  to  all  cases  where 
there  is  an  unlawful  ancl  a  malicious  enticing 
away  of  any  person  employed  to  give  his  per- 
sonal labour  or  service  tor  a  given  time,  under 
the  direction  of  a  master  or  an  employer,  who  is 
injured  by  the  wrongful  act;  and  the  service 
needs  not  be  exclusive.    lb. 

An  action  is  maintainable  in  all  cases  for 
maliciously  procuring  a  person  to  refuse  to  per- 
form a  contract  into  which  he  has  entered,  and 
by  which  refusal  the  plaintiff  has  sustained  an 
injury.    lb. 

The  procurement  of  the  violation  of  a  right  is 
a  cause  of  action  in  all  instances  where  the  viola- 
tion is  an  actionable  wrong,    lb. 

Where  a  right  to  the  performance  of  a  con- 
tract has  been  violated  by  a  breach,  the  remedy 
is  upon  the  contract  against  the  contracting 
party,  and  if  he  is  made  to  indemnify  for  such 
breach,  no  further  recourse  is  allowed ;  but  if 
that  remedy  is  inadequate,  he  who  procured  the 
damage  maliciously  is  responsible  beyond  the 
liability  of  the  contract.    lb. 

It  is  no  objection  to  the  action  that  the  con- 
tracting party  had  not  begun  the  performance  of 
the  contract,  or  that  the  service  had  not  been 
actually  entered  into,  or  was  not  actually  con- 
tinuing,   lb, 

-^—  An  action  lies  against  a  third  person  who 
maliciously  induces  another  to  break  his  contract 
of  exclusive  personal  service  with  an  employer 
which  thereby  would  naturally  cause,  and  did  in 
fact  cause,  an  injury  to  such  employer,  although 
the  relation  of  master  and  servant  may  not 
strictly  exist  between  the  employer  and  em- 
ployed. So  held  by  Lord  Selbome,  L.  C,  and 
Brett,  L.  J.,  affirming  the  decision  of  the  ma- 
jority of  the  judges  in  Lumley  v,  Oye  (2  E.  &  B^ 
216"),  Lord  Coleridge,  C,  J.,  dissentiente.  Sotcrn 
V.  llall,  6  Q.  B.  D.  333  ;  50  L.  J.,  Q.  B.  305  ;  44 
L.  T.  76  ;  29  W.  R.  367  ;  45  J.  P.  373— C.  A, 

Written  Contract  oonaeoted  with  Land— Ease- 
ment.]— ^An  action  will  lie  for  the  breach  of  a 
written  contract,  by  which  A.,  for  a  valuable 
consideration,  agrees  with  B.  that  B.  may  dig  and 
carry  away  cinders  from  a  cindertip,  forming 
part  of  A.'s  land,  though  the  contract,  not  being 
under  seal,  is  incapable  of  granting  or  passing 
an  easement.  Smart  v.  Jones ,  15  C.  B.,  N.  S. 
717  ;  33  L.  J.,  C.  P.  154  ;  10  Jur.,  N.  S.  678. 

*  Bight  of  Aetlen  by  Third  Party.]—^^  ^^o  >^ 
no  party  to  a  contract  cannot  sue  in  respect  of 
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the  breach  of  duty  ftrising  out  of  the  contract. 
Altom  T.  Midland  R^ilipay  Company,  19  O.  B., 
N.  S.  213 ;  34  L.  J.,  C.  P.  292  j  11  Jur.,  N.  S. 
672  ;  13  W.  R.  918. 

Aotion  againit  Two   Ptneiif   for   Idoatioal 

Xattor.] — ^A  separate  action  cannot  be  main- 
tained against  the  master  and  the  owner  of  a 
ship  for  the  same  identical  cause  of  action.  The 
creditor  has  an  election  to  sue  either  one  or  the 
other  ;  but  he  cannot,  after  he  has  sued  the  one 
to  judgment,  maintain  another  action  against 
the  other.  Priestlty  v.  Femie,  3  H.  &  C.  977  ; 
34  L.  J.,  Ex.  173. 

2.  Torts. 
a.  Oenerally. 

An  act  which  does  not  amount  to  a  legal  injury 
cannot  be  actionable  because  it  is  done  with  a 
bad  intent.  Steten^an  v.  Xewnham,  13  G.  B. 
285— Ex.  Ch. 

The  plaintiffs  all^^ed  in  their  statement  of 
claim  that  their  house  had  been  called  ^'  Ashf ord 
Lodge '"  for  sixty  years,  and  the  adjoining  house 
belonging  to  the  defendant  had  been  called 
**  Ashf  ord  Villa  "  for  forty  years,  and  that  the 
defendant  had  recently  altered  the  name  of  his 
house  to  that  of  the  plaintiff'  house.  The  plain- 
tiffs allied  that  this  act  of  the  defendant  had 
caused  them  great  inconvenience  and  annoyance, 
and  had  materially  diminished  the  value  of  their 
property,  and  they  claimed  an  injunction  to 
restrain  the  defendant  from  continuing  to  use 
the  name  of  their  house : — Held,  that  the  alleged 
act  of  the  defendant  in  calling  his  house  by  the 
name  of  the  plaintiffs'  house  was  not  a  violation 
of  any  l^al  right  of  the  plaintiffs  :  and  there 
being  no  allegation  of  malicious  intention,  a 
demurrer  to  the  statement  of  claim  was  allowed. 
Day  V.  Brownri^g,  10  Ch.  D.  294  ;  48  L.  J.,  Ch. 
173  ;  39  L.  T.  558 ;  27  W.  R.  217— C.  A.  Re- 
versing  39  L.  T.  226. 

In  the  case  of  damage  occasioned  by  a  wrong- 
ful act,  though  such  as  the  law  esteems  an  injury, 
malice  is  not  a  necessaiy  ingredient  to  the  main- 
tenance of  an  action.  Jtogers  v.  Hajendro  Dutt^ 
13  Mc^re,  P.  C.  C.  209 ;  9  W.  R.  149. 

It  is  essential  to  an  action  of  tort  that  the  act 
complained  of  should  be  legally  wrongful  as  re- 

gards  the  party  complaining,  i.e.,  it  must  preju- 
icially  affect  him  in  some  legal  right.  The  fact 
that  it  will,  however  directly,  do  him  harm  in 
his  interests  is  not  enough.    Ih, 

A  summons  and  plaint  complaining  that  the 
plaintiff,  a  com  merchant,  was  possessed  of  stores 
adjacent  to  a  public  thoroughfare  and  market- 
place, and  the  defendant,  contriving  and  un- 
justly intending  to  injure  the  plaintiff  in  his 
business  of  a  com  inerchant,  ana  to  prevent  his 
customers  from  coming  to  the  premises  and 
stores  to  sell  and  dispose  of  their  com  to  the 
plaintiff,  wrongfully  and  injuriously  prevented 
certain  parties  named,  under  colour  of  requiring 
from  them  the  payment  of  some  alleged  or  pre- 
tended tolls  or  other  duties  not  legally  demand- 
able  or  payable  from  sellers,  from  disposing  of 
their  com  to  the  plaintiff,  and  stopped  and  de- 
tained the  carts  and  animals  laden  with  com 
while  proceeding  to  the  premises  and  stores  of 
the  plaintiff,  and  thereby  obstroctod  and  hin- 
dered the  plaintiff  from  carrying  on  his  business, 
is  bad.  Iligging  v.  O'DmneU,  4  Jr.  R.,  (T,  L. 
91  ;  18  W.  R.  378. 


A  defendant  in  an  administration  suit  made  an 
inaccurate  statement  in  his  answer  as  to  the 
number  of  a  class  of  beneficiaries,  and  an  order 
was  made  on  farther  consideration  that  the  fund 
in  court  should  be  divided  among  the  class  in  the 
proportion  in  which  it  would  have  been  divisible 
if  the  statement  had  been  correct ; — Held,  that 
the  person  aggrieved  by  the  error  could  not 
maintain  an  action  against  the  defendant  who 
had  made  the  mistake.  Laing  v.  7/aW^,  34  L. 
T.  728  ;  24  W.  R.  728. 

b.  Torts  ooininittod  Abroad. 

Where,  by  the  law  of  a  foreign  country,  com- 
pensation or  damages  may  be  recovered  in  such 
country  for  an  assault  there  committed,  an 
action  is  maintainable  in  England  by  a  British 
subject  for  such  assault,  although  proceedings 
taken  at  his  instance  arc  pending  in  the  foreign 
court  in  respect  of  the  same  assault.  Srytmntr 
(Lord)  V.  Sfott,  1 H.  &  C.  219  ;  32  L.  J.  Ex.  61  ; 
9  Jur.  N.  S.  522  ;  8  L.  T.  611 ;  11  W.  R.  169. 

The  rule  as  to  property  and  civil  contracts, 
that  an  act.  unless  intended  to  take  effect  else- 
where, shall,  as  r^;ards  its  effects  and  incidents, 
if  a  conflict  of  law  arises  between  the  lex  loci 
and  the  lex  fori,  be  governed  by  the  former, 
applies  also  to  the  case  of  an  act  causing  a  per- 
sonal injury.  If  such  an  act  is  either  enjoined 
or  rendered  lawful  by  the  law  of  the  oountiy 
where  it  is  done,  an  action  cannot  be  maintained 
here  in  respect  of  it.  Phillips  v.  Eyre,  4  L.  R., 
Q.  B.  225  ;  .S8  L.  J.,  Q.  B.  113  ;  19  L.  T.  770 ; 
17  W.  R.  376  ;  9  B.  &  8.  343.  Aflftrmed,  6 
L.  R.,  Q.  B.  1 ;  40  L.  J.,  Q.  B.  28  ;  10  B.  &  8. 
1004— Ex.  Ch. 

Where  a  wrongful  act  inflicting  personal  in- 
jury is  oommitt^  in  a  colony,  an  act  of  the 
Colonial  legislature  rendering  legal  the  wrong- 
ful act  done,  subsequently  passed  before  an 
action  has  been  brought  in  this  country,  takes 
away  the  right  of  action,  not  only  in  the  courts 
of  the  colony,  but  also*  in  those  of  this  country. 
lb. 

Where  the  tort  has  been  committed  by  the 
governor  of  the  colony,  it  is  no  objection  to  the 
validity  of  the  act  of  the  Colonial  L^slature, 
legalising  the  wrongs  committed,  that  the  assent 
of  the  governor  was  necessary  to  the  passing  of 
the  act.    Ih, 

c.  Infirinffoment  of  Z«offal  Bi^hta. 

Where  a  person  would  have,  at  common  law, 
a  right  of  action  grounded  upon  an  interference 
with  a  given  public  right,  when  such  interfer- 
ence had  operated  to  his  individual  injury,  if 
the  public  right  is  taken  away  by  statute,  and 
vested  in  a  body  of  conservators  to  be  exercised 
or  controlled  for  a  specified  object,  e.g.,  the  bene- 
fit of  trade  and  commerce,  then,  the  right  being 
thus  resigned  by  the  public,  the  individual  right 
of  action  is  lost  also,  and  there  can  be  no  redress 
by  action  on  account  of  any  interference,  daly 
authorized  by  such  body,  with  private  rights, 
of  the  nature  of  those  to  which  the  powers  of  the 
body  relate.  Keam*  v.  Cordwaincrs'  Company, 
6  C.  B.,  N.  S.  388  ;  28  L.  J.,  C.  P.  285  ;  5  Jur., 
N.  8. 1216. 

An  inhabitant  householder  of  a  district  may 
maintain  an  action  against  one  who  infringes 
a  customary  right  to  the  flow  of  water  common 
to  the  inhabitant  householders  of  such  district. 
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without  p]y)ving  actual  damagfo  to  himself  per- 
sonally by  reason  of  such  infringement,  where 
the  acts  done  by  the  person  infringing  such  right 
wouldf  if  re()eated  and  continued,  be  evidence  of 
the  existence  of  a  right  in  such  (lerson,  in  dero- 
gation of  the  right  of  the  inhabitants  of  the 
distriot.  Harrop  v.  Ilir^tt,  \  L.  It.,  Ex.  43  ;  38 
L.  J.,  Kx.  1  ;  lU  L.  T.  42G  ;  17  W.  R.  1G4. 

d.  Torta  fonnded  on  a  Felony. 

An  action  cannot  be  maintained  where  a 
declaration  alleges  a  case  of  felony  ;  secus  where 
the  declaration  alleges  only  a  misdemeanour. 
Jf^hHngtan  v.  Jlutchinjto^n^  15  L.  T.  390. 

In  an  action  by  a  woman  for  assaulting  her 
and  forcibly  violathig  her  i)erson,  whereby  she 
was  delivered  of  a  child,  the  judge,  upon  her 
evidence,  diix^cted  a  nonsuit  : — Held,  that  the 
direction  was  right,  for  if  a  ra])e  had  been  com- 
mitted no  action  would  lie  mitil  after  the  de- 
fendant had  been  prosecuted ;  and  if  the  plaintiff 
had  consented  she  could  not  maintain  an  action 
for  the  assault.  Wellock  v.  Ctmstantine,  2  H.  & 
C.  146  ;  32  L.  J.,  Ex.  285  ;  9  Jur.  N.  S„232  ;  7  L. 
T.  751.  S.  P.  Qu'mlan  v.  Barber,  Batty's  Ir. 
Rep.  47. 

In  an  action  for  the  recovery  of  a  brooch,  the 
pleas  being  not  guilty  and  not  posse&scd,  the  jury 
found  a  verdict  for  the  plaintiff.  A  rule  for  a 
new  trial  having  been  obtained,  on  the  ground 
that  it  appeared  that  the  brooch  was  taken  by 
the  defendant  under  such  circumstances  as  to 
prove  a  charge  of  felony,  and  that  the  judge 
ought,  therefore,  to  have  non-suited  : — Held,  that 
the  judge  was  bound  to  try  the  issues  on  the 
rccord,  and  that  he  was  right  in  not  having  non- 
suited the  plaintiff.  WelU  v.  Ahrahama,  7 
L.  R.,  Q.  B.  554  ;  41  L.  J.,  Q.  B.  306  ;  26  L.  T. 
433  ;  20  W.  B.  659. 

An  insurance  comimny  granted  a  fire  policy 
to  S.,  and  during  the  currency  of  the  policy 
8.'s  wife  feloniously  burnt  the  proi)erty  in- 
sured. The  company,  not  admitting  any  claim 
on  the  policy,  brought  an  action  against  S.  and 
his  wife  for  the  damage  done  by  the  act  of  the 
wife  : — Held,  first,  that  the  action  could  not  be 
maintained,  as'  the  insurer  has  no  rights  other 
than  those  of  his  assured,  and  can  enforce  those 
only  in  his  name  and  after  admitting  the  claim 
on  the  policy.  Secondly,  that  the  action,  for  the 
felony  if  it  were  maintainable  was  maintainable 
without  shewing  that  the  felon  had  been  pro- 
secuted. Midlaiid  InJtvrance  Company  v.  Smith, 
6  Q.  B.  D.  561  ;  50  L.  J.,  Q.  B.  329  ;  45  L.  T. 
411  ;  29  W.  B.  850  ;  45  J.  P.  699. 

Scmble,  that  a  felonious  burning  by  the  wife 
of  the  assured,  without  his  privity,  is  covered  by 
the  ordinary  fire  ix)licy.  lb.  See  also  CRIMINAL 
Law  (^Fi'lony), 

e.  Tortious  Legral  Proceedings. 

Where  an  attorney  has  brought  an  action  or 
issued  execution  against  a  wrong  party  purely 
through  mistake,  and  without  being  actuated  by 
any  improper  motive,  though  substantial  injury 
may  have  resulted,  it  is  damnum  absque  injuria 
and  no  action  will  lie.  Daries  v.  JenltinM,  11 
M.  k  W.  745  ;  1  D.  &  L.  321  ;  12  L.  J.,  Ex.  386. 

But  where  the  attorney  of  a  plaintiff,  in  an 
action  m  which  judgment  had  been  I'ecovered, 
issued  a  fi.  fa.  thereupon,  which  he  indorsed  with 
a  direction,  by  means  of  which  the  house  of  a 


wrong  person  was  entered: — Held,  that  such 
person  could  maintain  trespass  against  the  p]Ain<- 
tiff  in  the  original  action.    Jarvmin  v.  Hooper, 

1  D.  &  L.  769  ;  7  Bcott,  N.  B.  <i63  ;  6  M.  &  G. 
827  ;  8  Jur.  127. 

Bemble,  that  no  action  will  lie  against  a  party 
for  inciting  a  third  pei'son  to  bring  a  civil  action 
against  a  plaintiff  without  reasonable  or  probable 
cnusc.    Jriraz  v.  JSlcholh,  2  C.  B.  501. 

No  action  lies  for  commencing  and  prosecut- 
ing an  action  maliciously  and  wiuiout  reasonable 
cause  in  the  name  of  a  third  party,  without  an 
allegation,  shewing  that  legal  damage  has  been 
sustamed.  Cotterell  v.  Jmie*,  11  C.  B.  713  ;  21 
L.  J.,  C.  P.  2  ;  16  Jur.  88. 

An  action  is  not  maintaiDable  against  a  third 
l)erson  on  the  ground  that  he  was  a  mover  of 
and  had  an  interest  in  a  suit,  in  the  absence  of 
malice  and  want  of  probable  cause,  liavh 
Coornar  Coondoo  v,  ChundtT  Canto  Mooherjce^ 

2  App.  Cas.  186. 

A  declaration  in  an  action  against  A.  and  B. 
alleged  that  the  plaintiff  was  employed  by  the 
contmctors  of  some  proposed  buildings  to  cart 
and  convoy  away  the  earth  dug  out  of  the  exca- 
vations and  sites  of  the  buildings  with  the  horses 
and  cart  of  the  plaintiff;  that  an  action  was 
depending  in  the  Qaecn*s  Bench,  wherein  B. 
was  the  plaintiff,  and  C.  the  defendant,  in  which 
action  C.  allowed  judgment  to  go  by  default, 
and  a  fi.  fa.  issued  against  the  goods  of  C, 
directed  to  A.,  as  sheriff,  to  be  put  in  execution 
by  him  as  such  sheriff  ;  yet  he,  as  sheriff,  by 
and  with  the  aid,  counsel,  and  assistance  A 
B.,  hy  him  wrongfully  and  maliciously  given, 
seized,  took,  and  can-ied  away,  in  execution  of 
the  writ,  the  goods  of  the  plaintiff,  under  the 
pretence  that  the  same  belonged  to  C,  and 
afterwards  sold  the  goods  as  an  execution  under 
the  writ  against  the  goods  of  C.  By  means  of 
the  premises,  and  for  want  of  the  use  of  the 
goods,  the  plaintiff  was  unable  to  carry  on  his 
employment  and  business,  and  thereby  lost  great 
gains  : — Held,  that  the  declaration  shewed  no 
cauSe  of  action  against  B.  Scdman  v.  Walkei',  1 
Ex.  589. 

3.  Bbeach  of  Statutobt  Dutt. 

Whether  Bemedj  Szolusive  or  Comnlative.] 

— Where  a  statute  confers  a  right,  and  annexes 
certain  i)eualties  for  its  inf nngement,  an  action 
for  damages  will  not  lie  against  a  party  infring- 
ing the  right,  by  the  party  aggrievoid.  St»tens  v. 
Jeaooehe,  11  Q.  B.  731 ;  17  L.  J.,  Q.  B.  163  ; 
12  Jur.  477. 

B^  a  fishery  act  it  was 'enacted  that  stems  or 
stations  shall  be  bounded  as  there  defined,  and 
that  in  cases  of  interference  by  one  boat  with 
another,  under  certain  circumstances,  the  fish 
taken  by  the  party  interfering  shall  be  forfeited 
to  the  iMirty  interfered  with,  and  the  interfering 
party  shall  forfeit  50/.  A  plaintiff  declared, 
setting  forth  that,  after  the  statute  passed,  he 
was  proceeding  to  take  fish  in  his  proper  turn 
and  station,  and  would  have  taken  them,  but 
that  the  defendant  prevented  him  from  so  doing 
by  unlavrf ully  and  wrongfully  throwing  a  net ; 
and  the  declaration  described  the  proceeding  so 
as  to  bring  it  within  the  statutory  prohibition  : 
— Held,  that  the  declaration  shewed  no  cause  of 
action,  the  plaintiff  stating  no  interference  with 
any  common  law  right,  and  the  statute  having 
only  imposed  a  particular  penalty  for  the  act 
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done,  and  having  therefore  given  no  general 
right  of  action.    Ih, 

By  6  It  7  Vict.  c.  79,  s.  1,  articles  of  a  conven- 
tion between  her  Majesty  and  the  King  of  the 
French,  for  the  gaidance  of  the  fishermen  of  the 
two  countries  in  the  seas  between  the  British  Is- 
lands and  France,  are  to  have  the  force  of  law. 
By  the  articles  all  transgressions  of  the  regala- 
tions,  and  all  disputes  between  the  fishermen, 
arc  to  be  submitted  to  the  exclusive  jurisdiction 
of  and  settled  by  the  tribunal  or  magistrates 
designated  by  law,  which  tribunal  may  summarily 
impose  penalties  for  such  transgressions,  and 
award  compensation  to  parties  injured ;  sect.  11 
declares  such  tribunal  in  England  to  be  any 
magistrate  or  justice  of  the  peace  having  juris- 
diction in  the  place  in  which,  or  in  waters  adja- 
cent to  which,  the  offence  shall  have  been  com- 
mitted, or  to  which  the  offender  shall  be  brought. 
Such  magistrate  may  impose  penalties,  and  award 
and  enforce  compensation  to  parties  injured  : — 
Held,  that  no  action  can  be  maintained  for  the 
breach  of  any  article  of  the  convention,  or  for 
damage  caused  by  such  breach,  the  remedy 
provided  by  the  act  being  exclusive.  Jfarthall 
T.  Mckolh,  18  Q.  B.  882  ;  21  L.  J.,  Q.  B.  343  ; 
16  Jur.  1155. 

The  1  &  2  Vict.  c.  43,  and  the  rules  made  under 
it,  regulate-  the  use  of  adjoining  mines  in  the 
Forest  of  Dean.  By  s.  29,  compliance  with  the 
rules  niay  be  enforced  by  injunction  of  the 
Court  of  Exchequer,  or  otherwise,  in  such  man- 
ner as  that  court  shall  on  application  think  fit. 
The  plaintiff  and  the  dcfcnoant  were  holders  of 
adjoining  mines,  and  the  former  brought  an 
action  for  injury  sustained  by  him  through  the 
stopping  of  the  engines  in  the  defendant's  mine 
contrary  to  one  of  the  rules  : — Held,  that  the 
specific  remedy  provided  by  s.  29  for  enforcing 
tne  rules  did  not  exclude  the  right  of  action  for 
injuries  caused  by  a  breach  of  them.  llitM  v. 
Rtigge^Priee,  I  Ex.  D.  269  ;  43  L.  J.,  Ex.  777  ; 
34  L.  T.  536  ;  24  W.  R.  786. 

A  railway  act  enacted,  that  any  penalty  im- 
posed thereby,  the  recovery  of  which  was  not 
otherwise  provided  for,  might  be  recovered  by 
summary  proceeding,  upon  complaint  before  two 
or  more  jiwtices : — Held,  that  this  did  not  bar 
the  party  entitled  from  his  remedy  by  action. 
CWinson  v.  NttceaHle  and  Darli'ngton  Hallway 
Company^  1  C.  &  K.  546. 

Action  for  obstruction  by  a  railway  company 
of  a  private  right  of  way.  No  special  damage 
was  alleged.  Plea,  justifying  under  the  private 
act  of  the  company,  and  other  acts  therewith  in- 
corporated. Beplication,  that  the  way  was  a 
road  within  the  Railways  Clauses  Act  (8  &  9 
Vict.  c.  20),  and  that  the  company  had  inter- 
fered with  the  same  within  the  meaning  of  that 
act :— Held,  that  8  &  9  Vict.  c.  20  takes  away 
the  common  law  right  of  action  for  an  inter- 
ference under  the  powers  of  a  railway  company 
with  a  private  right  of  way,  except  when  special 
damage  has  been  sustained.  Wat  kins  v.  Great 
Northern,  JlaUway  Company,  16  Q.  B.  961 ;  20 
L.J.,  Q.B.391. 

Where  a  pecuniary  obligation  is  created  by  a 
statute,  and  a  remedy  expressly  given  for  enforc- 
ing it.  that  remedy  must  be  adopted.  St.  Pan- 
era9  (Vestry)  v.  Batterhury,  2  C.  B.,  N.  8.  477  j 
26  L.  J.,  C.  P.  243  ;  3  Jur.,  N.  S.  1106. 

By  an  act,  incorporating  the  Railways  Clauses 
Act,  8  fc  9  Vict,  c  20,  and  the  Towns  Clauses 
Act,  10  ft  11  Vict.  c.  34,  certain  expenses  in- 


curred by  the  Commissioners  in  paving  streets 
might  be  recovered  as  damages.  An  action 
having  been  brought  to  recover  expenses  so  in- 
curred :— Held,  that  such  action  was  not  main- 
tainable, for  that  the  proper  construction  of  the 
several  acts  was  that  the  expenses  were  to  be 
recovered  as  damages,  upon  a  i)roceediug  before 
justices.  Jilaekhum  (Mayor ^  <Ju)  v.  Parkin* 
ton,  28  L.  J.,  M.  C.  7  ;  5  Jur.,  N.  8.  672. 

The  2  Geo.  1,  c.  17  (Ir.),  d.  4,  requires  a  master 
to  give  a  discharge  (if  required)  to  a  servant  on 
leaving  his  employment ;  in  case  of  refusal,  s.  5 
enables  the  servant  to  obtain  a  discharge  from  a 
magistrate  : — Held,  that  the  statutory  remedy 
was  exclusive.  Hartley  v,  Moffat^  7  Ir.  R.,  C. 
L.  104. 

A  private  enclosure  act  gave  the  commissioners 
power  by  their  awanl  to  direct  by  whom  and  in 
what  manner  certain  necessary  drainage  works 
were  to  be  made  and  maintained.  The  commis- 
sioners having  directed  by  their  award  tliat  the 
expenses  of  the  works  should  be  paid  by  a  rate 
to  be  levied  and  recovered  by  certain  surveyors 
in  the  same  manner  as  parish  rates  were  by  law 
recoverable  in  the  parish  : — Held,  that  the  rate 
must  be  recovered  by  distress  and  not  by  action. 
Danhy  v.  Wat»(m,  46  L.  J.,  M,  C,  179  ;  36  L.  T. 
412 ;  25  W.  K  464. 

The  6  &  6  Will.  4,  c.  76,  s.  60,  which  gives  a 
summary  remedy  against  a  corporate  oflicer,  who 
refuses  to  comply  with  the  provisions  of  the  act 
as  to  giving  up  to  the  town  council  of  the 
borough  all  documents  in  the  custody  of  such 
officer  and  paying  over  moneys,  does  not  take 
away  the  right  of  action  which  the  corporation 
has  against  such  officer  for  the  breach  of  duty  so 
impo^  by  that  section.  Lichfield  (Mayor,  <5r.) 
V,  tHmpson,  8  Q.  B.  65  ;  15  L.  J.,  Q.  B.  78. 

By  7  &  8  Vict.  c.  112,  s.  18,  every  ship  navi- 
gating between  the  United  Kingdom  and  any 
place  out  of  the  same  shall  keep  constantly  on 
boaid  a  sufficient  supply  of  medicines  suitable 
to  accidents  and  diseases  arising  on  sea  voyages, 
and  the  owner  of  the  ship  shall  incur  a  ])enalty 
of  20/,  for  every  default.  By  sect.  62  all  penal- 
ties shall  be  recovered  either  in  the  superior 
courts  at  the  suit  of  the  attorney-general,  or  at 
the  suit  of  any  person  by  summary  proceeding, 
and  not  exceeding  one  moiety  shall  be  paid  to 
the  informer,  and  the  residue  to  the  8eamen*s 
Hospital  Society  : — Held,  that  the  penalty  was 
recoverable  for  a  breach  of  the  public  duty 
created  by  the  statute,  and  that  the  common  law 
right  to  maintain  an  action  in  respect  of  a 
special  damage  resulting  from  the  breach  of 
tnat  duty  was  not  taken  away.  Couch  v.  Steel, 
3  El.  &  Bl.  402  ;  2  C.  L.  R.  940 ;  23  L.  J.,  Q. 
B.  121  ;  18  Jur.  515. 

When  an  act  of  parliament  imposes  a  statu- 
tory duty,  an  action  does  not  necessarily  lie  for 
the  breach  of  such  duty  at  the  suit  of  any  per- 
son injured  by  such  breach,  Atkinson  v.  J\Wr- 
cattle  and  Oatenhead  Water  Company,  2  Ex.  D. 
441  ;  46  L.  J.,  Ex.  775  ;  36  L.  T.  761  ;  25  W.  R. 
794— C.  A.  Reversing  6  L.  R.,  Ex.  404  ;  20  W.  R. 
35. 

Whether  such  a  right  of  action  exists,  depends 
upon  the  general  scope  and  object  of  the  par- 
ticular statute.    Ih, 

By  the  Waterworks  Clauses  Act,  1847  (10  k  11 
Vict.  c.  17),  8.  42,  the  undertakers  are  at  all 
times  to  keep  charged  with  water  at  a  certain 
pressure  all  their  pipes  to. which  fire  plugs  shall 
be  affixed,  and  to  allow  all  persons  at  all  times 
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to  take  and  use  such  water  for  extingoishing  fire  ' 
without  making  compensation  for  the  same.  By 
8.  43,  if  the  undertakers  neglect  to  keep  their 
pipes  charged  at  the  statutory  pressure,  they  are 
to  be  liable  to  a  penalty  of  10/.  for  each  offence, 
to  be  recovered  by  a  common  informer.  In  an 
action  to  recover  (lamages  against  a  water  com- 
l)any,  for  not  keeping  its  pi()e8  supplied  with 
water  at  the  statutory  pressure,  whereoy  a  house 
was  burnt  dowii : — Held,  that  the  action  would 
not  lie.    lb. 

An  act  of  parliament  empowered  a  company 
to  make  and  maintain  a  canal,  and  provided  that 
the  owners  of  lands  i^ithin  the  distance  of  twenty 
"^irds  from  the  canal  should  make  a  communica- 
tion by  pipes,  between  the  water  therein  and 
any  steam-engine,  and  draw  f  mm  the  canal  such 
^^uantities  of  water  as  should  be  sufficient  to 
supply  the  engine  with  cold  water,  for  the  sole 
purpose  of  condensing  the  steam,  and  for  work- 
ing any  such  engine  as  aforesaid ;  and  for  no 
other  use  or  purpose ;  and  there  was  a  proviso, 
that  if  any  dispute  should  arise  between  the 
company  and  any  person  who  should  be  desirous 
of  taking  water  out  of  the  canal  for  the  purposes 
of  any  such  engine,  or  who  should  be  in  the  use 
of  takmg  the  same,  such  dispute  sliould  be  finally 
settled  by  the  commissioners  appointed  under  the 
act.  In  an  action  the  declaration  alleged  that 
the  defendant,  the  owner  of  a  steam-engine,  who 
had  laid  down  a  pipe  communicating  with  the 
canal,  used  the  water  which  had  been  drawn  off 
by  means  of  the  pipes,  for  other  purposes  than 
for  condensing  the  steam,  and  more  than  was 
necessary  for  condensing : — Held,  that  the  special 
ix)wer  of  adjudication  conferred  upon  the  com- 
missioners did  not  take  away  the  right  of  action. 
liochdale  Canal  Company  v.  Jt/w^,  14  Q,B.  122  ; 
18  L.  J.,  Q.  B.  293  ;  14  Jur.  16. 

To  an  action  by  an  incorporated  company  for 
calls,  the  defendant  pleaded  that  the  shares  had 
been  declared  by  the  company  to  be  forfeited  : — 
Held,  that  the  plea  was  bad,  as  the  right  of 
action  and  the  power  to  forfeit  shares  on  non- 
payment of  calls  conferred  by  8  &  9  Vict.  c.  16, 
were  not  alternative  but  cumulative  I'emedies. 
Great  Northern  limlway  Company  v.  Ktmnedyy 
7  D.  &  L.  197  ;  4  Ex.  417  ;  ,S.  P.,  Inglitty,  Great 
Northern  Itailway  Company y  1  Macq.  H.  L.  Cas. 
112  ;  16  Jur.  895. 

IV.    ELECTION  OF  ACTION  OR  REMEDY. 

In  what  Cases.] — ^The  court  will  not  compel  a 
party,  who  has  proceeded  both  by  indictment 
and  action  for  the  same  assault,  to  make  his  elec- 
tion upon  which  he  will  rely.    Jonett  v.  Clay^  1 

B.  &  P.  191 ;  S.  P.,  Afurjflwy  v.  Qidell,  2  B.  &  P. 
137. 

A  person  who  has  preferred  an  indictment  for 
an  assault,  from  which  he  did  not  suffer  any  per- 
sonal injury,  and  has  succeeded  in  it,  and  has 
received  from  the  Treasury  a  portion  of  the  fine 
imposed  upon  the  defendant,  is  not  entitled,  in 
an  action  against  the  same  defendant,,  to  recover 
more  than  nominal  damages.    Jach^  v.  Jiell^  3 

C.  &  P.  316. 

After  an  acquittal  of  a  defendant  upon  an  in- 
dictment for  a  felonious  assault  uix>n  the  plaintiff 
by  stabbing  him,  the  plaintiff  may  maintain 
trespass  to  I'ecover  damages  for  the  civil  injury, 
if  not  shewn  to  have  colluded  in  procuring  sudi 
licquittal.     Crosby  v.  Leng,  12  East,  409.    . 

In  an  action  by  a  woman  for  assaulting  her 


and  forcibly  violating  her  person,  whereby  she 
was  delivered  of  a  diild,  tne  judge,  npoa  her 
evidence,  directed  a  nonsuit ; — ^Hdd,  that  the 
direction  was  right,  for  if  a  rape  had  been  com- 
mitted no  action  would  lie  until  after  the  de- 
fendant had  been  prosecuted,  and  if  the  plaintiff 
had  consented  she  could  not  maintain  an  action 
for  the  assault.  Wellaek  v.  Constantine,  2  H. 
Si  C.  146  ;  32  L.  J.,  Ex.  285  ;  9  Jur.,  N.  S.  232  ; 
7  L.  T.  751. 

A  plaintiff,  having  sued  at  law  and  in  equity 
for  the  same  cause  of  action,  was,  after  issue 
joined,  ordered  by  a  court  of  equity  to  elect  in 
which  suit  he  would  proceed,  and  he  elected  to 
proceed  in  equity,  and  withdrew  the  record.  An 
order  was  afterwards  made  by  the  same  court  for 
the  defendant  to  pay  the  plaintiff  his  costs  at 
law,  which  order  was,  on  appeal,  rescinded  by 
the  Lord  Chancellor,  who  directed  that  the 
defendant  should  be  at  liberty  to  proceed  at  law. 
A  judge's  order  having  been  made  for  the  plain- 
tiff to  pay  the  d^endant's  costs  in  the  action  ; — 
Held,  that  this  order  was  wrong,  for  that  the 
plaintiff's  election  to  proceed  in  equity  did  not 
amount  to  a  discontinuance,  and  the  defendant, 
if  entitled  to  his  costs  at  all,  must  apply  to  the 
court  of  equity.    Simpson  v.  Sadd^  16  C.  B.  26 ; 

3  C.  L.  R.  917  ;  24  L.  J.,  C.  P.  156  ;  1  Jur.,  N.  S. 
736. 

Where  a  plaintiff  has  proceeded  at  law  and 
in  equity  for  the  same  subject-matter,  and  after 
issue  joined  has,  under  an  order  of  a  court  of 
equity,  elected  to  proceed  in  equity,  the  court 
will  not,  under  15  &  16  Vict.  c.  76,  s.  226,  prevent 
the  defendant  from  proceeding  to  obtain  judg- 
ment in  the  action  for  his  costs.  Mortimore  v, 
S(mreg,  1  El.  &  El.  399  ;  5  Jur.,  N.  S.  674. 

A.  filed  a  bill  in  equity  against  B.  for  the  can- 
cellation of  bills  of  excbuige  drawn  by  B.  and 
accepted  by  A.  in  part  performance  of  a  con- 
tract, of  which  B.  failed  to  perform  his  part,  and 
for  an  injunction  to  restrain  B.  from  parting 
with  or  suing  on  the  bills ;  and,  pending  tiie  suit, 
A.  commenced  an  action  against  B.  for  damages 
for  breach  of  titie  contract : — Held,  that  the  suit 
and  action  were  not  for  the  same  matter,  and  an 
order  to  elect  obtained  by  B.  was  discharged. 
AnylO'Dannbian  Steam  Navigation  and  Colliery 
Company  v.  llogerson,  4  L.  K.  Eq.  3  ;  36  L.  J., 
Ch.  667  ;  16  L.  T.  262  ;  15  W.R.  729. 

When  a  rule  nisi,  obtained  for  a  criminal  in- 
formation for  a  libel  in  the  Queen's  Bench,  is  dis- 
charged on  shewing  cause,  the  applicant  may 
bring  an  action  in  another  court  for  publication 
of  the  libel.     Waldey  v.  Cooke,  16  M.  &  W.  822  ; 

4  D.  &  L.  702. 


V.    DIFFERENT  FORMS  OF  ACTION. 

1.  ToBT  OB  Contract. 

A  party  entitled  to  sue  in  contract  has  his 
election  to  sue  in  tort  only  where  a  duty  ultra 
the  contract  is  imposed  by  law  on  the  defendant. 
Legge  v..  Tucker y  1  H.  &  N.  500 ;  26  L.  J.,  Ex. 
71  ;  2  Jur.,  N.  S.  1235. 

The  forms  of  action  have  been  taken  away, 
but  their  substance  remains.    lb. 

An  action  against  a  carrier  for  the  breach  of 
his  duty  to  carry  safely  goods  delivered  to  him, 
as  such,  to  be  carried  for  hire,  whereby  the  goods 
are  lost,  is  an  action  not  of  contract  but  of  tort, 
as  well  in  substance  as  in  form  ;  the  duty  being 
imposed  upon  him  by  the  custom  of  the  realm,  and 
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being  distinct  from  and  independent  of  his  obli- 
gBtkm  under  the  contract  of  carriage^  in  respect 
^  which  latter  he  may  also  be  sued  in  an  action 
of  oontmct.  Ihttan  v.  Oreat  WettterH  llailway 
Company,  2  £1.  k,  El.  844  ;  29  L.  J.,  Q.  B.  184  ; 

6  Jut.,  N.  S.  800  ;  8  W.  K  606. 

\nienevcr  there  is  a  contract,  and  something 
is  to  be  done  in  the  course  of  the  employment 
which  is  the  subject  of  that  contract,  if  there  is 
a  breach  of  duty  in  the  course  of  that  employ- 
ment, the  party  injured  may  recover  either  in 
tort  or  in  contract.  Brown  v.  BoormaUj  11 
C.  &  F.  1  ;  3  a  B.  611. 

Where  the  liability  to  do  an  act  arises  merely 
fpom  an  agreement  to  do  it  upon  a  good  oon- 
soderatioo,  and  there  is  no  such  relation  between 
the  contracting  parties  as  would  involve  a  com- 
mon law  duty  m  the  performance,  the  non- 
performance ci  the  act  is  not  such  a  breach  of 
duty  as  can  be  made  the  subject  of  an  action  of 
tort.  Courtenay  v.  Earle,  10  C.  B.  73  ;  20  L. 
J.,  C.  P.  7  ;  15  Jur.  15, 

An  action  on  the  case  will  not  lie  tfx  eveiy 
neglect  to  perform  a  contract.     Wood  v.  FinnU^ 

7  Kz.  363  ;  21  L.  J.,  Ex.  138  ;  16  Jur.  936. 

In  an  acticm  2^ainst  three,  wherein  the  plaintiff 
declared  that  they  had  the  loading  of  a  hc^;s- 
head  of  his,  for  a  certain  reward  to  be  {laid  to 
one  of  them,  and  a  certain  other  reward  to  the 
other  two,  and  that  they  so  negligently  con- 
ducted themselves  in  the  loading,  that  the  hogs- 
head was  damaged  : — Held,  that  the  gist  of  the 
action  was  the  tort,  and  not  the  contract  out  of 
which  it  arose  ;  and,  therefore,  that  on  a  plea  of 
not  goilty,  the  two  being  acquitted,  judgment 
mi^t  be  against  the  third,  who  was  found 
guflty.     GorHt  v.  Badnidge,  3  East,  62. 

In' an  action  for  a  deceit  in  a  warranty  made 
bj  two  upon  a  joint  sale  by  both  of  sheep  their 
joint  property,  the  plaintiff  cannot  recover  upon 
proof  of  a  contract  of  sale  and  warranty  by  one 
only,  as  of  his  separate  property ;  the  action, 
thoiogh  laid  in  tort,  being  founded  on  the  joint 
contract  allied.  Weall  v.  Xtng^  12  East, 
152. 

In  an  action  against  proprietors  of  a  stage 
coach,  to  recover  damages  for  an  injury  sustained 
by  a  pa«engcr,  in  consequence  of  their  coachman 
having  upset  the  coach  on  which  he  was  riding, 
the  d^aration  may  be  framed,  for  a  breach  of 
duty  by  the  negligence  of  the  proprietors' 
fterrantA  ;  and  proof  of  a  contract  ia  not  neccs- 
fiaiy  to  support  such  action,  as  against  common 
carriers,  as  they  may  be  sued  for  the  injury,  as 
arising  ex  delicto ;  and  such  actions  are  not 
necessarily  to  be  considered  quasi  ex  contractu, 
or  founded  on  contract.  Brotherton  v.  Wood 
(in  error),  6  Moore,  141  ;  3  B.  &  B.  54 ;  9  Price, 
408. 

2.    Simple  Ck>NTBAOT  ob  Coysnant. 

Ooatracts  liy  Dead.] — ^A  servant  who  has 
contracted  with  a  married  woman  by  deed,  and 
performed  the  stipulated  services,  may  maintain 
an  action  of  assuxnpsit  against  the  husband. 
White  V.  Cuyler,  6  T.  R.  176  ;  1  Esp.  200. 

Where  parties  contract  by  deed,  but  the  de- 
fendant does  not  execute  it,  the  plaintiff  might 
sue  in  assumpsit,  notwithstanding  the  deed. 
SKthrriand  v.  Lishnan,  3  Esp.  42. 

A  tenant  tmder  a  lease  cannot  maintain  an 
action  on  an  implied  promise  for  money  paid 
under  a  distress  by  a  superior  landlord :  the 


remedy  is  covenant  on  the  express  contract. 
ScMenker  v.  JHoxey,  5  D.  &  R.  747  ;  3  B.  &  C. 
789. 

A  lessee  of  premises  granted  and  assigned 
them  by  indenture  to  the  plaintiff,  who,  having 
been  distrained  upon  for  rent  in  arrear  to  the 
superior  landlonl  before  the  assignment,  brought 
an  action  to  recover  the  money  paid  under  the 
distress,  and  relied  upon  an  express  promise  by 
the  lessee  to  repay  it : — Held,  that  as  covenant 
would  lie  on  the  covenant  implied  iu  the  word 
"  grant,"  assumpsit  would  not  he  on  any  implied 
contract  to  indemnify  the  plaintiff,  nor  on  the 
express  promise  which  was  not  founded  on  a 
new  consideration.  Baber  v.  Harris^  1  P.  &  D. 
360;  9  A.  &  E.  532  ;  2  W.  W.  &  H.  1. 

Three  persons  were  owners  of  some  property, 
and  they  employed  the  plaintiff  to  let  it  for 
them,  and  two  of  them  executed  a  mortgage  deed 
securmg  to  him  the  amount  of  his  bill ;  in  an 
action  against  the  three  for  the  amount  of  his 
bill : — Held,  that  the  action  would  lie,  as  the 
specialty  liability  not  being  co-extensive  with 
the  simple  contract  liability,  the  latter  was  not 
merged  m  the  former.  Sharp  v.  Gibbs,  16  C.  B., 
N.  S.  527 ;  12  W.  R.  711. 

3.    Case  ob  Tbbspass. 

Trespass,  and  not  case,  was  the  proper  form  of 
action  for  detaining  a  person  after  the  detainer 
has  ceased  to  be  lawful.  Magnay  v.  Burt^  5 
Q.  B.  381 ;  D.  &  M.  652 ;  7  Jur.  1116— Ex.  Ch. 

Tresspass  will  not  lie  against  a  plaintiff  who, 
without  notice,  takes  a  defendant  in  execution 
for  a  debt  in  respect  of  which  the  latter  has  been 
discharged  under  the  Irish  Insolvent  Act.  Ewart 
V.  Jones,  3  D.  &  L.  252  ;  14  M.  &  W.  774. 

But  if  the  plaintiff  maliciously  sued  out  the 
writ,  he  was  liable  to  an  action  on  the  case.    lb. 

Trespass  was  a  proper  form  of  action  for  con- 
tinuing on  the  plaintiff's  premises  to  keep  pos- 
session of  goods  distrained  after  the  distress  had 
ceased  to  be  lawful.  Ladd  v.  Thomas,  12  A.  & 
E.  1.17;  4P.&D.  9. 

Under  6  &  7  Vict.  c.  86,  s.  8,.  the  registrar  is 
authorized  to  grant  licences  to  drivers  of  hackney 
carriages,  which  licences  the  proprietors  of  the 
carriages  are  required  to  procure  to  be  delivered 
to  them,  and  to  retain  whilst  the  drivers  remain 
in  their  service,  to  return  on  demand.  A  de- 
claration stated,  that  the  plaintiff,  a  driver  of  a 
hackney  carriage,  having  procured  such  licence, 
delivered  it  to  the  defendant,  as  his  employer, 
and  that  whilst  he  retained  it  in  his  custody  he 
wrongfully  and  unjustly  wrote  in  ink  in  and 
upon  the  licence  words  purporting  to  give,  and 
being  intended  to  give,  a  character  of  the  plain- 
tiff as  an  unfit  and  improper  person  to  act  as 
driver  of  hackney  carriages,  whereby  it  was  de- 
faced and  became  useless : — Held,  that  the  pos- 
session being  in  the  defendant,  the  form  of  action 
was  properly  in  case,  and  that  it  was  unnecessary 
to  state  the  act  to  have  been  done  maliciously  ; 
and  that  the  declaration  was  good.  Ilurrell  v. 
Ellh,  2  C.  B.  296 ;  15  L.  J.,  C.  P.  18 ;  9  Jur. 
1013. 

Case  was  the  proper  form  of  action  for  pledg- 
ing property  delivered  by  the  plaintiff  under  an 
agreement  to  the  defendant  for  a  specific  pur- 
pose. Smith  V,  White,  8  Scott,  483 ;  6  Bing.  N. 
C.  218  ;  8  D.  P.  C.  256. 

Action  for  false  imprisonment.  A.,  having 
obtained  a  warrant  to  search  the  plaintiff's  hous;;, 
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to  take  and  use  sach  water  for  extinguishing  fire  ' 
without  making  compensation  for  the  same.  Bj 
8.  43,  if  the  undertakers  neglect  to  keep  their 
pipes  charged  at  the  statutory  pressure,  they  are 
to  be  liable  to  a  penalty  of  10/.  for  each  offence, 
to  be  recovered  by  a  common  informer.  In  an 
action  to  recover  clamages  against  a  water  com- 
pany, fur  not  kecpijig  its  pij)es  supplied  with 
water  at  the  statutory  pressure,  whereby  a  house 
was  burnt  down  : — Held,  that  the  action  would 
not  lie.    Tb. 

An  act  of  parliament  empowered  a  company 
to  make  and  maintain  a  canal,  and  provided  that 
the  owners  of  lands  within  the  distance  of  twenty 
"wds  from  the  canal  should  make  a  communica- 
tion by  i)ipe8,  between  the  water  therein  and 
any  steam-engine,  and  draw  from  the  canal  such 
quantities  of  water  as  should  be  sufficient  to 
supply  the  engine  with  cold  water,  for  the  sole 
purpose  of  condensing  the  steam,  and  for  work- 
ing any  such  engine  as  aforesaid;  and  for  no 
other  use  or  purpose ;  and  there  was  a  proviso, 
that  if  any  dispute  should  arise  between  the 
company  and  any  person  who  should  be  desirous 
of  taking  water  out  of  the  canal  for  the  purposes 
of  any  such  engine,  or  who  should  be  in  the  use 
of  taking  the  same,  such  dispute  sliould  be  finally 
settled  by  the  commissioners  appointed  under  the 
act.  In  an  action  the  declaration  alleged  that 
the  defendant,  the  owner  of  a  steam-engine,  who 
had  laid  down  a  pipe  communicating  with  the 
canal,  used  the  water  which  had  been  dra\sTi  oflf 
by  means  of  the  pipes,  for  other  purposes  than 
for  condensing  the  steam,  and  more  than  was 
necessary  for  condensing : — Held,  that  the  special 
power  oi  adjudication  conferred  upon  the  com- 
missioners did  not  take  away  the  right  of  action. 
ihwhddle  Canal  Company  v.  Kmg,  14  Q,  B.  122  ; 
18  L.  J.,  Q.  B.  293  ;  14  Jur.  16. 

To  an  action  by  an  incorporated  company  for 
calls,  the  defendant  pleaded  that  the  shares  had 
been  declared  by  the  company  to  be  forfeited  : — 
Held,  that  the  plea  was  bad,  as  the  right  of 
action  and  the  power  to  forfeit  shares  on  non- 
IMiyment  of  calls  conferred  by  8  &  9  Vict.  c.  16, 
were  not  alternative  but  cumulative  remedies. 
Great  Northern  Bailway  Company  v.  Kimnedyj 
7  D.  &  L.  197  ;  4  Ex.  417  ;  ^.  P.,  fnylisv.  Great 
KortJwm  Itailway  Company,  1  Macq.  H.  L.  Cas. 
112  ;  16  Jur.  895. 

17.    ELECTION  OP  ACTION  OR  REMEDY. 

In  what  Caies.j — ^The  court  will  not  compel  a 
party,  who  has  proceeded  both  by  indictment 
and  action  for  the  same  assault,  to  make  his  elec- 
tion upon  which  he  will  rely.    Jones  v.  Clay^  1 

B.  &  P.  191 ;  S,  P.,  Murplwy  v.  Ckdell,  2  B.  &  P. 
137. 

A  person  who  has  preferred  an  indictment  for 
an  assault,  from  which  he  did  not  suffer  any  jier- 
Bonal  injury,  and  has  succeeded  in  it,  and  has 
received  from  the  Treasury  a  portion  of  the  fine 
imposed  u|)on  the  defendant,  is  not  entitled,  in 
an  action  against  the  same  defendant,,  to  recover 
more  than  nominal  damages.    Jack*  v.  Bell^  3 

C.  &  P.  316. 

After  an  acquittal  of  a  defendant  upon  an  in- 
dictment for  a  felonious  assault  upon  the  plaintiff 
by  stabbing  him,  the  plaintiff  may  maintain 
trespass  to  I'ecover  damages  for  the  civil  injury, 
if  not  shewn  to  have  colluded  in  procuring  sudi 
acquittal.     Croihy  v.  Leny,  12  East,  409.    . 

In  an  action  by  a  woman  for  assaulting  her 


and  forcibly  violating  her  person,  whereby  she 
was  delivered  of  a  child,  tne  jadge,  npoa  her 
evidence,  directed  a  nonsait : — H^d,  that  the 
direction  was  right,  for  if  a  rape  had  been  com- 
mitted no  action  would  lie  until  after  the  de- 
fendant had  been  prosecuted,  and  if  the  plaintiff 
had  consented  she  could  not  maintain  an  action 
for  the  assault.     Wvllock  v.  Co^nstuntine,  2  H. 

6  C.  146  ;  32  L.  J.,  Ex.  285  ;  9  Jur.,  N.  S.  232  ; 

7  L.  T.  751. 

A  plaintiff,  having  sued  at  law  and  in  equity 
for  the  same  cause  of  action,  was,  after  issue 
joined,  ordered  by  a  court  of  equity  to  elect  in 
which  suit  he  would  proceed,  and  he  elected  to 
proceed  in  equity,  and  withdrew  the  record.  An 
order  was  afterwards  made  by  the  same  court  for 
the  defendant  to  pay  the  plaintiff  his  costs  at 
law,  which  order  was,  on  appeal,  rescinded  by 
the  Lord  Chancellor,  who  directed  that  the 
defendant  should  be  at  liberty  to  proceed  at  law. 
A  judge's  order  having  been  made  for  the  plain- 
tiff to  pay  the  defen(^t's  costs  in  the  action  : — 
Held,  that  this  order  was  wrong,  for  that  the 
plaintiff's  election  to  proceed  in  equity  did  not 
amount  to  a  discontinuance,  and  the  defendant, 
if  entitled  to  his  costs  at  all,  must  apply  to  the 
court  of  equity.    Simpson  v.  Sadd,  16  C.  B.  26 ; 

3  C.  L.  R.  917  ;  24  L.  J.,  C.  P.  156  ;  1  Jur.,  N.  S. 
736. 

Where  a  plaintiff  has  proceeded  at  law  and 
in  equity  for  the  same  subject-matter,  and  after 
iasue  joined  has,  under  an  order  of  a  court  of 
equity,  elected  to  proceed  in  equity,  the  court 
will  not,  under  15  &  16  Vict,  c  76,  s.  226,  prevent 
the  de&ndant  from  proceeding  to  obtain  judg- 
ment in  the  action  for  his  costs.  Mortimore  v. 
Soares,  1  El.  &  El.  399  ;  5  Jur.,  N.  S.  574. 

A.  filed  a  bill  in  equity  against  B.  for  the  can- 
cellation of  bills  of  excluuige  drawn  by  B.  and 
accepted  by  A.  in  part  performance  of  a  con- 
tract, of  which  B.  failed  to  peif orm  his  part,  and 
for  an  injunction  to  restrain  B.  from  parting 
with  or  suing  on  the  bills ;  and,  pending  the  suit, 
A.  commenced  an  action  against  B.  for  damages 
for  breach  of  the  contract : — Held,  that  the  suit 
and  action  were  not  for  the  same  matter,  and  an 
order  to  elect  obtained  by  B.  was  dischaiged. 
AnglO'DanuMan  Steam  Nawgatian  and  Colliery 
Company  v.  Jtogersan,  4  L.  K.  £q.  3  ;  36  L.  J., 
Ch.  667  ;  liS  L.  T.  262 ;  15  W.  R.  729. 

When  a  rule  nisi,  obtained  for  a  criminal  in- 
formation for  a  libel  in  the  Queen's  Bench,  is  dis- 
charged on  shewing  cause,  the  applicant  may 
bring  an  action  in  another  court  for  publication 
of  the  libel.     Wakley  v.  Cookcy  16  M.  &  W.  822  ; 

4  D.  &  L.  702. 


V.    DIFFERENT  FORMS  OF  ACTION. 

1.  TOBT  OB  CONTEACT. 

A  party  entitled  to  sue  in  contract  has  his 
election  to  sue  in  tort  only  where  a  duty  ultra 
the  contract  is  imposed  by  law  on  the  defendant. 
Legge  v..  Tucker,  1  H.  &  N.  500 ;  26  L.  J.,  Ex. 
71  ;  2  Jur.,  N.  S.  1235. 

The  forms  of  action  have  been  taken  away, 
but  their  substance  remains.    lb. 

An  action  against  a  carrier  for  the  breach  of 
his  duty  to  carry  safely  goods  delivered  to  him, 
as  such,  to  be  carried  for  hire,  whereby  the  goods 
are  lost,  is  an  action  not  of  contract  but  of  tort, 
as  well  in  substance  as  in  form  ;  the  duty  being 
imposed  upon  him  by  the  custom  of  the  realm,  and 
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being  distinct  from  and  independent  of  his  obli- 
gation under  the  contract  of  carriage,  in  r^pect 
of  which  latter  he  may  also  be  sued  in  an  action 
of  contract.  Tattan  v.  Great  Wegtern  Itailway 
Company,  2  £L  &  El.  844  ;  29  L.  J.,  Q.  B.  184  ; 

6  Jur.,  N.  S.  800  ;  8  W.  K  606. 

Whenever  there  is  a  contract,  and  something 
is  to  be  done  in  the  course  of  the  employment 
which  is  the  subject  of  that  contract,  if  there  is 
a  breach  of  duty  in  the  course  of  that  employ- 
ment, the  party  injured  may  recover  either  m 
tort  or  in  contract.  Brown,  v.  Boormanf  11 
C.  &  F.  1  ;  3  Q.  B.  511. 

Where  the  liability  to  do  an  act  arises  merely 
f lom  an  agreement  to  do  it  upon  a  good  con- 
sideration, and  there  is  no  such  relation  between 
the  contracting  parties  as  would  involve  a  com- 
mon law  duty  m  the  performance,  the  non- 
performance of  the  act  is  not  such  a  breach  of 
duty  as  can  be  made  the  subject  of  an  action  of 
tort.  Cottrtenay  v.  Earle,  10  C.  B.  73  ;  20  L. 
J.,  C.  P.  7  ;  15  Jur.  15. 

An  action  on  the  case  will  not  lie  fcHr  every 
neglect  to  perform  a  contract.     Wood  v.  FlnnUy 

7  Ex.  363  ;  21  L.  J.,  Ex.  138  ;  16  Jur.  936. 

In  an  action  against  three,  wherein  the  plaintiff 
declare  that  they  had  the  loading  of  a  hogs- 
head of  his,  for  a  certain  reward  to  be  paid  to 
one  of  them,  and  a  certain  other  reward  to  the 
other  two,  and  that  they  so  negligently  con- 
ducted themselves  in  the  loading,  that  the  hogs- 
head was  damaged  : — Held,  that  the  gist  of  the 
action  was  the  tort,  and  not  the  contract  out  of 
which  it  arose  ;  and,  therefore,  that  on  a  plea  of 
not  guilty,  the  two  being  acquitted,  judgment 
might  be  against  the  third,  who  was  foimd 
guilty.     Oorett  v.  Badnidge,  3  East,  62. 

In  an  action  for  a  deceit  in  a  warranty  made 
by  two  upon  a  joint  sale  by  both  of  sheep  their 
joint  property,  the  plaintiff  cannot  recover  upon 
proof  of  a  contract  of  sale  and  warranty  by  one 
only,  as  of  his  separate  property ;  the  action, 
though  laid  in  tort,  being  founded  on  the  joint 
contract  alleged.  Weall  v.  King^  12  East, 
452. 

In  an  action  agahist  proprietors  of  a  stage 
cx)ach,  to  recover  damages  for  an  injury  sustained 
by  a  passenger,  in  consequence  of  their  coachman 
having  upset  the  coach  on  which  he  was  riding, 
the  declaration  may  be  framed,  for  a  breach  of 
duty  by  the  negligence  of  the  proprietors' 
servants ;  and  proof  of  a  contract  is  not  neces- 
sary to  support  such  action,  as  against  common 
carriers,  as  they  may  be  sued  for  the  injury,  as 
arising  ex  delicto ;  and  such  actions  are  not 
necessarily  to  be  considered  quasi  ex  contractu, 
or  founded  on  contract.  Brotherton  v.  Wood 
(in  error),  6  Moore,  141  ;  3  B.  &  B.  64 ;  9  Price, 
408. 

2.    8IMPLB  Contract  ob  Covenant. 

Coatraeti  by  Deed.] — ^A  servant  who  has 
contracted  with  a  married  woman  by  deed,  and 
performed  the  stipulated  services,  may  maintain 
an  action  of  assumpsit  against  the  husband. 
White  V.  Cuyler,  6  T.  R.  176  ;  1  Esp.  200. 

Where  parties  contract  by  deed,  but  the  de- 
fendant does  not  execute  it,  the  plaintiff  might 
sue  in  assumpsit,  notwithstanding  the  deed. 
Sutherland  v.  Litthnan,  3  Esp.  42. 

A  tenant  under  a  lease  cannot  maintain  an 
action  on  an  implied  promise  for  money  paid 
under  a  distress  by  a  superior  landlord :  the 


remedy  is  covenant  on  the  oxpreas  contract. 
Schlenker  v.  Mojoey,  5  D.  &  R.  747  ;  3  B.  &  C. 
789. 

A  lessee  of  premises  granted  and  assigned 
them  by  indenture  to  the  plaintiff,  who,  having 
been  distrained  upon  for  rent  in  arrear  to  the 
superior  landlord  before  the  assignment,  brought 
an  action  to  recover  the  money  paid  under  the 
distress,  and  relied  upon  an  expi'oss  promise  by 
the  lessee  to  repay  it : — Held,  that  as  covenant 
would  lie  on  the  covenant  implied  in  the  word 
"  grant,''  assumpsit  would  not  lie  on  any  implied 
contract  to  indemnify  the  plaintiff,  nor  on  the 
express  promise  which  was  not  founded  on  a 
new  consideration.  Bahtr  v.  Harris^  1  P.  &  D. 
360 ;  9  A.  &  E.  532  ;  2  W.  W.  &  H.  1. 

Three  persons  were  owners  of  some  property, 
and  they  employed  the  plaintiff  to  let  it  for 
them,  and  two  of  them  executed  a  mortgage  deed 
securing  to  him  the  amount  of  his  bill ;  in  an 
action  against  the  three  for  the  amount  of  his 
bill : — Held,  that  the  action  would  lie,  as  the 
specialty  liability  not  being  co-extensive  with 
the  simple  contract  liability,  the  latter  was  not 
merged  m  the  former.  Sharp  v.  GibbSj  16  C.  B., 
N.  S.  527;  12  W.  R.  711. 

3.    Case  ob  Tbbspass. 

Trespass,  and  not  case,  was  the  proper  form  of 
action  for  detaining  a  person  after  the  detainer 
has  ceased  to  be  lawful.  Maynay  v.  Burt,  5 
Q.  B.  381 ;  D.  &  M.  652 ;  7  Jur.  1116— Ex.  Ch. 

Tresspass  will  not  lie  against  a  plaintiff  who, 
without  notice,  takes  a  defendant  in  execution 
for  a  debt  in  respect  of  which  the  latter  has  been 
discharged  under  the  Irish  Insolvent  Act.  Eu?art 
V.  Jones,  3  D.  &  L.  252  ;  14  M.  &  W.  774. 

But  if  the  .plaintiff  maliciously  sued  out  the 
writ,  he  was  liable  to  an  action  on  the  case.    Ih, 

Trespass  was  a  proper  form  of  action  for  con- 
tinuing on  the  plaintiff's  premises  to  keep  pos- 
session of  goods  distrained  after  the  distress  had 
ceased  to  be  lawful.  Ladd  v.  Thamat,  12  A.  & 
E.  117;  4P.&D.  9.     . 

Under  6  &  7  Vict.  c.  86,  s.  8,.  the  registrar  is 
authorized  to  grant  licences  to  drivers  of  hackney 
carriages,  which  licences  the  proprietors  of  the 
carriages  are  required  to  procure  to  be  delivered 
to  them,  and  to  retain  whilst  the  drivers  remain 
in  their  service,  to  return  on  demand.  A  de- 
claration stated,  that  the  plaintiff,  a  driver  of  a 
hackney  carriage,  having  procured  such  licence, 
delivered  it  to  the  defendant,  as  his  employer, 
and  that  whilst  he  retain<^  it  in  his  custody  he 
wrongfully  and  unjustly  wrote  in  ink  in  and 
upon  the  licence  words  purporting  to  give,  and 
being  intended  to  give,  a  character  of  the  plain- 
tiff as  an  unfit  and  improper  person  to  act  as 
driver  of  hackney  carriages,  whereby  it  was  de- 
faced and  became  useless : — Held,  that  the  pos- 
session being  in  the  defendant,  the  form  of  action 
was  properly  in  case,  and  that  it  was  unnecessary 
to  state  the  act  to  have  been  done  maliciously  ; 
and  that  the  declaration  was  good.  Tlurrell  v. 
Elli*,  2  C.  B.  295;  15  L.  J.,  C.  P.  18;  9  Jur. 
1013. 

Case  was  the  proper  form  of  action  for  pledg- 
ing property  delivered  by  the  plaintiff  under  an 
agreement  to  the  defendant  for  a  specific  pur- 
pose. Smith  V,  White,  8  Scott,  483 ;  6  Bing.  N. 
C.  218  ;  8  D.  P.  C.  266. 

Action  for  false  imprisonment.  A.,  having 
obtained  a  warrant  to  search  the  plaintiff's  housj, 
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and  to  apprehend  him  on  a  charge  of  felony,  the 
warrant  tking  headed,  ^  To  the  constable  of  D.  in 
the  county  of  W.,"  delivered  it  to  B.,  a  comity 
constable,  appointed  under  2  &  3  Vict.  c.  93,  who 
executed  it  within  the  parish  of  D.,  by  appre- 
hending the  plaintiff.  The  action  was  not 
brought  until  the  expiration  of  six  months  from 
the  time  of  the  act  committe<l  :--Held,  that'trcs- 
\yaaa  was  the  proper  form  of  action.  Frecgard 
V.  Jiamea,  7  Ex.  827  ;  21  L.  J.,  Ex.  320. 

Where  servants,  in  the  performance  of  their 
ordinary  work  for  their  master,  use  the  imple- 
ments of  another  person,  without  the  leave  of 
the  owner  or  any  direction  from  their  master, 
and  injure  them,  and  the  owner  seeks  a  compen- 
sation from  the  master  for  the  wrongful  act  of  his 
servants,  the  proper  form  of  action  is  case,  not  tres- 
pass. Oordtw  V.  2{olt,  4  Ex.  365;  18  L.  J.,  Kx.  432. 

An  action  on  the  case  was  held  to  be  maintain- 
able against  the  grantors  of  a  licence  to  mine, 
for  unlawfully  expelling  the  assignees  and  their 
workmen,  and  forcibly  preventing-  them  from 
having  access  to  or  working  the  mine.  Mmh'tt 
V.  Hill,  7  Scott,  866 ;  6  Bing.  N.  C.  694. 

A  railway  train,  driven  at  the  rate  of  forty 
miles  an  hour,  according  to  the  general  directions 
of  the  railway  company  to  the  driver,  ran  over 
Mid  killed  some  sheep,  which  had  strayed  on  the 
line  in  consequence  of  the  defective  fences  of  the 
company : — Held,  that,  the  train  being  under  the 
direction  and  control  ^of  a  rational  agent,  the 
company  was  not  liable  in  trespass  for  the  injury, 
but  that  the  proper  form  of  action  was  by  action 
on  the  case,  either  for  permitting  the  fences  to 
be  out  of  repair,  or  for  directing  the  servant  to 
drive  at  such  a  rate  as  to  interfere  with  the  right 
of  the  sheep  to  be  on  the  line  of  railway.  Shar- 
rod  V.  London  and  Xorth-Wentem  Rnilxvay 
Company,  4  Ex.  580;  SO  L.  J.,  Ex.  185. 

Case  per  quod  servitium  amisit  might  be  main- 
tained by  the  master,  although  the  injury  done 
to  the  servant  was  not  direct,  but  consequential, 
and  the  servant  could  not  have  maintain^  an 
action  of  trespass  for  such  injury,  but  must  have 
sued  in  case.  Marthwz  v.  Gerhei\  2  M.  &  G.  88  : 
3  Scott,  N.  R.  86. 


VI.    ON  JUDGMENTS,    ORDERS   AND 
DECREES  OF  COURTS. 

Of  Superior  Covtt.] — See  Judovekt. 

Iriili  and  fleotoh  Conrti.]  —  See  Inteb- 
NATIONAL  Law. 

Ooloaial  Oovtt.  ]—/&'«  Intebnational  Law. 

On  Foreign  Judgments.]— iSf^  Intbbna- 
TiONAL  Law. 

Connty  Oonrti.] — ^An  action  lay  upon  a  judg- 
ment of  the  ancient  common  law  county  courts. 
Wniiam*  V.  Jofie«,  13  M.  k  W.  628 ;  2  D  &  L. 
680  ;  14  L.  J.,  Ex.  146. 

But  an  action  does  not  lie  on  a  judgment  re- 
covered in  a  county  court  established  under  9  & 
10  Vict  c.  95.  Berkeley  v.  Elderhin,  1  El.  &  Bl. 
805 ;  22  L.  J.,  Q.  B.  281;  17  Jur.  1153. 

Although  an  action  will  not  lie  in  a  superior 
court  on  a  judgment  of  such  county  court,  yet 
such  judgment  may  be  pleaded  in  bar  to  an 
action  for  the  consideration  on  which  it  was 
founded.  AvHin  v.  MilU^  9  Ex.  288  ;  23  L.  J., 
Ex.  40 ;  18  Jur.  16. 


Vn.  TIME  AND  PLACE  OF  ACCRUAL. 

Where  trustees  of  a  turnpike  road  negligently 
made  and  continued  improper  catchpits  for  water, 
so  that  on  some  occasions  the  water  flowed  over 
and  injured  land : — Held,  that  the  continuing 
the  catchpits  was  a  new  cause  of  action,  every 
time  such  damage  was  caused,  and  that  a  three 
months'  limitation  for  commencing  an  action 
against  them  for  such  damage  ran  from  the  time 
the  damage  was  effected.  Whiteh  oft»c  v.  Fellmees, 
10  C.  B.,  N.  S.  765 ;  30  L.  J.,  C.  P.  306  ;  4  L. 
T.  1V7  ;  9  W.  R.  557. 

In  working  a  mine  under  a  house  a  party  left 
insufficient  support  to  the  house,  but  no  actual 
damage  resulted  until  some  years  after  the  work- 
ings had  ce&sed.  Held,  that  the  cause  of  action 
accrued  when  the  damage  actually  occurred,  and 
not  at  the  time  when  the  act  was  done,  liaeh- 
hou$e  V.  Bmiomiy  9  H.  L.  Cas.  503 ;  34  L.  J.,  Q. 
B.  181 ;  7  Jur.,  N.  S.,  809  ;  9  W.  R.  769. 

A.  resided  and  carried  on  business  at  M.,  and 
B.,  who  hod  various  places  of  business  elsewhere, 
agreed  with  A.  to  carry  on  a  partnership  busi- 
ness in  certain  tronsactions  at  M.,  where  the 
books  were  kept,  and  where  the  advances  were 
made  by  A.  At  the  close  of  the  partnership 
affairs,  which  were  attended  with  loss,  a  balance 
was  struck,  showing  a  debt  due  by  B.  to  A. : — 
Held,  that  the  cause  of  action  accrued  at  M. 
Lvchnurchvnd  v.  MuU,  3  L.  T.  603. 


VIII.  DEFENCES. 

1.  Abisino  afteb  Action. 

In  trespass  in  taking  the  plaintiff's  goods,  the 
defendant  having  pleaded  only  the  general  issue, 
cannot,  even  in  mitigation  of  damages,  give  in 
evidence  a  repayment  by  him,  after  action 
brought,  of  money  produced  by  the  sale  of  the 
goods.     Jiitndle  v.  Little,  6  Q.  B.  174. 

Matter  of  defence  arising  after  action  cannot 
be  pleaded  in  bar  of  the  action,  and  therefore 
cannot  be  given  in  evidence  under  the  general 
issue.  Lee  v.  Le^ry,  6  D.  &  R.  475 ;  4  B.  &  C. 
399  ;  1  C.  &  P.  553,  675. 

A  breach  by  a  plaintiff  of  the  contract  sue<l 
upon  since  action  brought  cannot  be  pleaded  or 
given  in  evidence  in  reduction  of  damages  to 
avoid  circuity  of  action.  Bartlett  v.  Jfolmex,  13 
C.  B.  630;  1  C.  L.  R.  159;  22  L.  J.,  C.  P.  182; 
17  Jur.  858. 

a 

2.  In  Avoidance  op  Cibcuitt. 

To  constitute  a  good  plea  in  avoidance  of  cir- 
cuity of  action,  it  must  shew  that  the  sum  which 
the  defendant  is  entitled  to  recover  from  the 
plaintiff  is  necessarily  the  same  as  that  in  respect 
of  which  the  plaintiff  is  suing.  Charles  v.  Alt  in 
or  Alton,  16  C.  B.  46;  23  L.  J.,  C.  P.  197;  18 
Jur.  1105 ;  S,  P,,  Alston  v.  Iferring,  11  Ex.  822  ; 
25  L.  J.,  Ex.  177. 

To  make  a  defence  available  on  the  ground  of 
the  avoidance  of  circuity  of  action,  the  damages 
must  necessarily  be  the  same  in  character  and 
amount.    Speeding  v.  Young,  16  C.  B.,  N.  S.  824. 

Action  by  payees  of  a  note,  against  the  makers. 
Plea,  that  the  note  was  made  by  the  plaintiff,  R. 
S.,  the  defendant,  and  T.  S.  (the  plea  set  out  the 
note,  which  appeared  to  be  a  joint  and  several 
note),  and  that  R.  S.,  a  payee  and  a  maker,  was 
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ajid  is  the  plaiutiff,  K  S. ;  and  the  note,  at  the 
time  it  was  made,  was  one  upon  and  by  virtue 
whereof  the  defendant^  in  caae  he  paid  it,  or  more 
than  one- third  part,  would  be  entitled  to  call 
upon  the  plaintiff,  B.  S.,  to  pay  a  contribution  to 
the  defendant ;  and  that  in  case  the  plaintiff,  R. 
S.,  reoovered  against  the  defendant  the  amount 
of  the  note,  the  defendant  would  be  entitled  to 
sac  for  and  to  recover  from  the  plaintiff,  R.  8., 
one-third  part  of  the  amount  so  recovered  against 
the  defendant : — Held,  that  the  plea  was  bad. 
Btceham  v.  Smith,  El.  Bl.  &  El.  442  ;  27  L.  J., 
Q.  B.  257  ;  4  Jur.,  N.  S.  1018. 

A  declaration  contained  counts  for  work  done, 
money  paid  by,  and  on  an  account  stated  with 
A.,  and  a  similar  set  of  counts  by  and  with  the 
plaintiffs  as  executors  of  A.  A  plea  stated,  that 
A.,  being  the  projector  of  a  railway  company, 
agreed,  in  consideration  of  the  defendant  con- 
senting to  act  as  a  member  of  the  provisional 
committee,  to  indemnify  him  from  any  profes- 
sional or  other  charges  on  account  of  the  railway ; 
that  the  defendant  accordingly  consented  and 
became  a  member  of  the  committee ;  that  the 
work,  moneys  and  accounts  were  done,  paid  and 
stated  by  A.,  and  by  the  plaintiffs,  as  his  execu- 
tors, in  the  surveying  the  line  of  the  railway, 
and  after  the  agreement  to  indemnify  ;  that  the 
defendant  became  liable  to  the  professional  and 
other  charges,  and  made  the  promises  in  the  de- 
claration only  in  his  character  of  member  of  the 
provisional  committee ;  that,  afterwards,  the 
railway  was  abandoned,  and  the  work  done  and 
money  paid  became  wholly  useless,  and  of  no 
value  to  the  defendant;  and  that  any  money 
paid  by  or  damage  recovered  from  the  defendant, 
in  respect  of  the  work  or  payments,  wiU  be 
wholly  lost  to  the  defendant : — ^Held,  that  the 
plea  was  a  bar  to  avoid  circuity  of  action.  Con- 
nop  V.  Xrry,  11  Q.  B.  769 ;  6  Railw.  Cas.  124  ; 
17  L.  J.,  Q.  B.  126 ;  12  Jur.  306. 

Declaration  on  a  charterjiarty,  whereby  a  ship, 
being  tight,  and  every  way  fitted  for  the  voyage, 
should  load  a  cargo  of  coals,  and  proceed  to  C, 
being  paid  freight  on  the  quantity  delivered,  one- 
fourth  of  the  freight  to  be  advanced  to  the 
owner*s  ^i^ent  on  the  ship  having  sailed,  less  5/. 
per  cent,  thereon  for  assurance,  interest  and  com- 
mission. That  the  defendant  caused  the  ship  to 
be  loaded  with  a  cargo  of  coals,  and  that  the  snip, 
being  so  loaded,  sailed  pursuant  to  the  charter- 
party,  and  breach,  that  the  charterer  had  not 
paid  the  one-fourth  of  the  freight.  Plea,  that 
the  ship  was  not  at  the  commencement  of  the 
voyage  tight,  and  every  way  fitted  for  the  voy- 
age, and  that  by  reason  thereof  the  ship  and 
cargo  were  lost : — Held,  not  a  good  plea  in  avoid- 
ance of  circuity  of  action,  as  the  damages 
sustained  by  the  defendant  were  not  necessarily 
identical  in  amount  with  the  sum  claimed  ;  but 
that  it  was  a  bar  to  the  action,  on  the  ground 
that  the  advance  of  the  freight  hod  never  become 
payable,  nomjuon  v.  Gillettny,  5  EL  &  Bl.  209  ; 
24  L.  J.,  Q.  B.  340 ;  1  Jur.,  N;  S.  779. 


IX.    WHAT  DESTROYS  OR  SUSPENDS  A 
BIGHT  OP  ACTION. 

Baliaae  and  SatistMtloii.]— A  right  of  action, 
once  vested,  can  only  be  destroyed  by  a  release 
under  seal,  or  by  the  receipt  of  something  in 
satisfinotion  of  the  wrong  done.  Willoughhy  v. 
Baehhm*e,  4  D.  &  R.  539  ;  2  B.  &  0, 821  ;  <S.  P,, 


StlU  V.  Uoare,  8  Moore,  451  ;  1  Bing.  401  ;  1  0. 
k  P.  28. 

When  a  wrongful  act  has  been  completed 
without  the  knowledge  or  assent  of  the  party 
injured,  his  right  of  action  is  not  ordinarily 
barred  by  mere  submission  to  the  injury,  or  even 
by  a  voluntary  promise  not  to  sock  redress ; 
some  conduct  amounting  to. release  or  accord 
and  satisfaction  must  be  shewn  ;  although,  on 
account  of  laches,  relief  may  be  refused  under 
6|xicial  circumstances.  Di'  JiuMche  v.  .1//,  8  Ch. 
D.  286  ;  47  L.  J.,  Ch.  381  ;  38  L.  T.  370— C.  A. 

Smpenfioii  of  Bight.]— To  an  action  by  payee 
against  maker  of  a  note,  a  plea  that,  after  it  had 
become  due,  it  was  agreed  between  the  plaintiff, 
the  defendant  and  A.,  that  A.  should  ]my  to  the 
plaintiff  in  trust  for  C.  200/.  for  her  sole  use,  or 
25/.  per  annum  so  long  as  the  200/.  should 
remain  unpaid,  and  that  the  rights  and  causes 
of  action  of  the  plaintiff  uix>n  and  in  respect  of 
the  note  should  be  suspended  so  long  as  A. 
should  continue  to  pay  the  25/.  :  and  that  A. 
had  paid  that  sum : — Held,  that  the  plea  was 
bad,  the  legal  effect  of  the  agreement  being  not 
to  suspend  the  plaintiff*s  right  of  action  upon 
the  note,  but  only  to  subject  him  to  an  action  if 
he  sued  contrary  to  the  terms  of  the  agreement. 
Ford  V.  Jit't'ch,  11  Q.  B.  852  ;  17  L.  J.,  Q.  B.  114  ; 
12  Jur.  310— Ex.  Ch. 

The  doctrine  of  a  right  of  action  being  gone 
by  suspension,  applies  only  to  the  case  where 
there  has  once  been  a  subsisting  right  of  action, 
and  not  to  a  case  where  the  objection  is  that  if 
it  had  accrued  earlier,  it  could  not  have  been 
enforced  from  the  fact  of  the  same  person  then 
being  the  party  both  to  sue  and  to  be  sued. 
liadeley  v.  Mgurg,  4  Bl.  &  Bl.  71 ;  2  C.  L.  R.  1627  ; 
23  L.  J.,  Q.  B.  377  ;  1  Jur.,  N.  S.  159. 

A  rule  of  court  giving  specific  relief  in  a  case 
where,  by  law,  the  party  is  not  entitled  to  two 
different  remedies,  is  a  bar  to  an  action  for  the 
same  cause.     Oanuton  v.  Iieyn4)ld»,  Cowp.  406. 

A  written  agreement  to  secure,  a  debt,  by  a 
mortgage  on  lands,  which  was  to  be  paid  with 
interest  by  instalments,  is  no  extinguishment  or 
suspension  of  the  right  of  action  for  the  debt. 
Allies  V.  Prohyn,  2  C.  M.  &  R.  408  j  4  D.  P.  C. 
153  ;  1  Gale,  255  ;  5  Tyr.  1097. 

Deposit  of  Negotiable  Inf  tnunent— Aotion  upon 

it.  J — If  a  plaintiff  deposits  a  negotiable  instru- 
ment on  which  he  is  sumg,  at  the  same  time  giving 
notice  of  the  action,  he  does  not  thereby  part 
with  his  right  of  action  ;  and,  if  the  depositary 
sues  on  the  same  instrument,  the  court  will  not, 
at  the  instance  of  the  defendant,  stay  the  pro- 
ceedings in  the  first  actipn.  Marsh  v.  Xi^i^vllf 
1  Taunt.  109.  See  Deuters  v.  Toumsendj  33  L.  J., 
Q.  B.  301  -,  10  Jur.  N.  S.  1072. 

Waiver  of  Tort  no  Bar  to  Aotion.]— In  an 

action  by  assignees  of  a  bankrupt  to  recover  the 
value  of  goods,  it  appeared  at  the  trial  that, 
after  the  bankruptcy,  eighty-five  bundles  of 
yam  had  been  delivered  by  the  bankrupt  to  the 
defendant  to  meet  an  accommodation  bill  which 
he  was  about  to  give  the  bankrupt.  The  goods 
were  accompanied  by  an  invoice,  which  stated 
them  to  be  bought  by  the  defendant  of  the 
bankrupt : — Held,  that  the  assignees  might 
waive  the  tott,  and  bring  an  action  for  goods 
sold  and  delivered.  Russell  v.  Bell,  10  M.  &  W. 
340. 
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The  plaintifTs  mother  had  for  some  time  re- 
ceived parochial  relief  ;  but  there  being  ground 
to  suspect  that  her  poverty  was  feigned,  an  over- 
seer and  a  constable  went  to  her  house  for  the 
pur|X)6e  of  searching  for  money.  The  overseer 
alone  entered,  and  found  in  a  cupboard  a  sum  of 
money,  which  he  took  away,  and  it  was  subse- 
quently paid  into  a  bank  by  the  overseer  and 
constable  to  their  joint  account.  The  money 
was  proved  to  belong  to  the  plaintiff : — Held, 
.that  he  might  waive  the  trespass,  and  recover  it 
in  an  action  against  both  as  money  had  and 
received  to  his  use.  Neate  v.  Harding y  6  Ex. 
849  ;  20  L.  J.,  Ex,  260. 

If  an  owner  of  goods,  after  a  tortious  sale  of 
them,  waives  the  conversion  and  claims  the  pro- 
ceeds after  sale,  part  of  which  is  paid  to  him,  he 
cannot  afterwards  treat  the  seller  as  a  wrongdoer 
and  maintain  trover  against  him.  Lythgoe  v. 
Venum,  6  H.  &  N.  180  ;  29  L.  J.,  Ex.  164. 

A  master  of  an  apprentice  who  has  been 
seduced  from  his  service  to  work  for  another 
person,  may  waive  the  tort,  and  bring  an  action 
for  work  and  labour  done  by  his  apprentice 
against  the  person  who  tortiously  employed  him. 
Lightly^  v.  Clovitton,  1  Taunt.  112  ;  8.  P.,  Foster 
v.  Stewart,  3  M,  &  S.  191, 


X.  NOTICE  OF  ACTION. 

1.  When  Necbssabt. 

a.  When  Acts  done  In  pnnxianoe  of 

Statute. 

General  Bule— Beasonable  Orouid  of  Belief.] 
— A  statute  enacted  that  no  plaintiff  should  re- 
cover in  any  action  commenced  against  any  per- 
son, for  anything  done  or  performed  in  execution 
or  under  the  authority  of  the  act,  unless  notice 
thereof,  in  writing,  should  be  previously  given 
twenty-eight  days  before  the  commencement  of 
the  action  : — Held,  that  a  notice  was  necessary 
in  those  cases  only  in  which  the  party  against 
whom  the  action  was  brought  had  reasonable 
grounds  for  supposing  that  the  thing  done  by 
him  was  done  in  execution  of  or  under  the  au- 
thority of  the  act.  Cook  v.  Leonard,  G  B.  &  C. 
361  ;  9  D.  &  R.  839. 

Where  a  statutory  protection  is  given  to  per- 
sons having  acted  in  pursuance  of  the  statute,  a 
I>arty  is  not  entitled  to  the  protection  merely 
because  he  believed,  bon&  fide,  that  he  was  so 
acting.  There  must  be  reasonable  ground  for 
the  beliel  Cann  v,  Clijijtertoyi,  10  A.  &  E.  582  ; 
2  P.  &  D.  660. 

If  the  party  acted  under  a  reasonable,  though 
mistaken  persuasion,  from  appearances,  that  the 
facts  were  such  as  made  his  pK)ceeding  justifiable 
by  the  statute,  he  is  entitled  to  protection,  though 
the  real  facts  were  such  that  the  statute  clearly 
affords  no  justification.    lb. 

Trustees  of  a  paving  act  were  entitled  to 
notice  of  action  for  anything  done  in  pursuance 
of  the  act.  They  were  authorised  to  abate  any 
hog-stye,  necessary  house,  or  nuisance  in  the 
parish,  on  complaint  of  any  inhabitant : — Held, 
that  whether  a  brothel  was  a  nuisance  within 
the  meaning  of  this  provision  or  not,  if  the  trus- 
tees took  steps  to  put  down  such  a  house,  bond 
fide,  they  were  entitled  to  notice  of  action. 
Norn's  v.  Smith,  2  P.  &  D.  363  ;  10  A.  &  E.  188. 

By  a  local  act  persons  were  compelled,  under  a 


penalty,  to  perform  the  duties  of  overseers  ;  and 
no  action  was  to  be  commenced  against  any  per- 
son for  anything  done  in  pursuance  of  the  act, 
until  notice,  in  writing,  had  been  given.  Over- 
seers appointed  under  the  act  had  assented  to 
the  imprisonment  of  a  party  in  a  workhouse, 
who  was  incorrectly  supposed  to  have  been  a 
pauper  and  a  lunatic.  They  had  intended  to  act 
under  9  Geo.  4,  c.  40,  s.  38,  but  had  not  complied 
with  its  provisions  : — Held,  that  this  was  not  a 
thing  done  in  pursuance  of  the  local  act,  and 
that  the  overseers  were  not,  therefore,  entitled  to 
notice.  Mliot  v.  Alle7i,  1  C.  B.  18 ;  14  L.  J., 
C.  P.  136. 

To  give  a  defendant  the  benefit  of  a  provision 
in  a  statute,  requiring  notice  of  taction,  it  is  suffi- 
cient that  the  jury  find  that  he  intended  to  act 
in  pursuance  of  such  statute.  Cox  v.  Beid,  13 
Q.  B.  658  ;  18  L.  J.,  Q.  B.  216  ;  13  Jur.  663. 

A  party  entitled  to  notice  of  action,  where  the 
acts  complained  of  are  done  by  him  in  a  par- 
ticular character  or  under  a  particular  authority, 
is  entitled  to  such  notice,  if  he  has  acted  under  a 
bond  fide  belief  that  he  filled  that  character  or 
had  that  authority,  and  the  absence  of  reason- 
able grounds  for  such  beli^  is  only  evidence  of  * 
the  non-existence  of  such  bon&  fide  belief. 
Booth  V.  Clive,  10  C.  B.  827  ;  2  L.  M.  &  P.  283  ; 
20  L.  J.,  C.  P.  161  ;  16  Jur.  663. 

The  question  on  which  the  right  to  notice  of 
action  turns  is,  whether  a  defendant  acted  in 
honest  ignorance,  or  belief  that  he  was  acting  by 
reason  of  his  ofiice,  and  this  question  is  entirely 
for  the  judge ;  and  to  enable  him  to  decide  it, 
he  must  receive  so  much  of  the  evidence  as  will 
raise  that  question.  Am^tld  v.  Jfamel,  9  Ex. 
405  ;  2  C.  L.  R.  499  ;  23  L.  J.,  Ex.  137. 

In  Older  to  entitle  a  party  to  notice  of  action 
for  a  thing  done  in  pursuance  or  in  the  execution 
of  an  act  of  parliament,  it  is  not  necessary  that 
he  should,  at  the  time  of  doing  the  act,  be  cog- 
nizant of  the  existence  of  the  act  giving  him 
such  protection,  or  that  he  should  be  acting 
strictlv  in  the  execution  of  it.  Bmd  v.  Coker, 
13  C.  B.  860 ;  1  C.  L.  R.  746  ;  22  L.  J.,  C.  P. 
201 ;  17  Jur.  990;  S,  R,  Danvers  v.  Morgan,  1 
Jur.,  N.  S.  1061. 

In  order  to  entitle  a  party  to  a  notice  of  action 
for  a  thing  done  in  pursuance  of  24  &  25  Vict.  c. 
99,  8.  33,  consolidating  the  law  against  offences 
relating  to  the  coin,  it  is  enough  that  he  honestly 
and  bonft  fide  believes  he  is  acting  in  pui*snance 
of  the  act,  whether  there  is  reasonable  ground 
for  such  belief  or  not.  J[(^nn\an  v.  Seneschal,  13 
C.  B.,  N.  S.  .S92  ;  32  L.  J,,  G.  P.  43  ;  6  L.  T.  646  ; 
11  W.  R.  184. 

The  projxir  question  for  the  jury  is,  whether 
the  defendant  bon&  fide  believed  in  the  existence 
of  a  state  of  facts  which,  if  they  had  existed, 
would  have  afforded  a  defence  to  the  action. 
Roberts  v.  Orchard,  2  H.  &  C.  769  ;  33  L.  J.,  Ex. 
65  ;  9  L.  T.  727  ;  12  W.  R.  253— Ex.  Ch. 

Therefore,  where  24  &  25  Vict,  c.  96,  s.  103, 
provided  that  any  person  found  committing  any 
offence  punishable  either  upon  indictment  or 
uj)on  summary  conviction,  by  virtue  of  that  act, 
might  be  immediately  apprehended  without  a 
warrant,  and  s.  113  also  required  notice  of  action 
for  anything  done  in  pursuance  of  the  act ;  in  an 
action  by  the  plaintiff,  a  shop- woman  of  the  de- 
fendant, for  giving  her  into  custody  on  the 
charge  of  stealing  a  fiorin  : — Held,  that  it  would 
not  have  been  sufficient  to  leave  to  the  jury  the 
question  whether  the  defendant  honestly  believed 
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that  the  pUintiff  had  wrongfully  taken  the  florin, 
and  that  in  giving  the  plaintiff  into  costodj,  he 
was  executing  a  legal  power,  but  the  question 
ought  also  to  be  left  to  the  jury  whether  the  de- 
fendant believed  that  the  plaintiff  had  been 
found  committing  the  offence.    lb. 

To  entitle  a  defendant  to  notice  of  action 
under  a  statute,  he  must  honestly  intend  to  put 
the  law  in  motion,  and  really  believe  in  the  exis- 
tence of  a  state  of  facts  which,  if  they  existed, 
would  have  justified  him  in  doing  as  he  did. 
Heath  v.  Brcicx^,  15  C.  B.,  N.  8.  803  ;  9  L.  T. 
653. 

Where  a  statute  provides  that  before  an  action 
is  commenced  against  any  person  for  anything 
done  in  pursuance  of  the  statute,  notice  of  action 
shall  be  given,  in  order  to  entitle  a  defendant  to 
such  notice,  on  the  ground  that  ''he  honestly 
believed  in  the  existence  of  those  facts  which,  if 
they  had  existed,  would  have  afforded  a  justifica- 
tion under  the  statute,*'  the  facts  of  the  case 
must  at  least  be  such  that  he  could  so  honestly 
believe,  and  such  as  to  afford  evidence  to  go  to 
the  jury  that  he  did  so.  Leete  v.  Hart,  3  L,  R., 
C.  P.  322 ;  37  L.  J.,  C.  P.  157 ;  18  L.  T.  292 ; 
16  W.  R.  676. 

The  defendant  hearing  at  night  a  noise,  and 
seeing  a  man  at  the  back  door  of  his  house,  be- 
lieved that  an  attempt  was  being  made  to  break 
into  it,  and  acting  on  that  belief,  and  on  his  wife 
telling  him  that  the  plaintiff  was  the  man.  he 
gave  the  plaintiff,  a  respectable  neighbour,  who 
happened  to  be  passing  the  front  of  the  house 
at  the  time,  into  custody.  In  an  action  for 
this  false  imprisonment,  the  defendant  pleaded 
not  guilty  by  statute  24  &  25  Vict,  c  96,  which 
by  B.  113  requires,  in  actions  for  anything  done 
in  pursuance  of  the  act,  notice  of  action  to  be 
given : — Held,  that  an  attempt  to  break  into  a 
house  not  being  an  offence  within  the  act,  the 
defendant  did  not  believe  in  a  state  of  facts, 
which,  if  it  had  existed,  would  have  afforded  a 
justification  under  the  act,  and  was  therefore  not 
entitled  to  notice.    lb. 

The  omission  to  do  something  which  ought  to 
be  done  in  order  to  the  complete  performance  of 
a  duty  imposed  on  a  public  body  by  act  of  par- 
liament, amounts  to  *'an  apt  done  or  intended  to 
be  done  in  pursuance  of  the  act"  within  the 
meaning  of  the  clause  requiring  notice  of  action 
to  be  given  to  the  public  body.  Wilson  v.  Ilalu 
fax  {Mayor,  <5r.),  3  L.  R.,  Kx.  114 ;  37  L.  J., 
Kx.  44 ;  17  L.  T.  660;  16  W.  R.  707. 

The  defendant  was  a  contractor  engaged  in 
making  a  sewer  for  a  vestry ;  one  of  his  men  who 
was  employed  to  take  care  of  a  horse  and  cart, 
and  who  had  no  right  to  go  home  to  dinner  or 
leave  the  horse  and  cart,  took  them  to  his  house 
and  left  them  outside  whilst  he  was  having  his 
dinner;  the  horse  ran  away  and  damaged  the 
plaintiff's  nulings: — Held,  first,  that  there  was 
evidence  to  warrant  the  jury  in  finding  that  the 
man  was  in  the  defendant's  employ  at  the  time 
of  the  negligence  and  accident.  IVkHuuin  v. 
i^awtm,  3  L.  R.,  C.  P.  422 ;  37  L.  J.,  C.  P.  156 ; 
18  L.  T.  290 ;  16  W.  R.  649. 

Held,  secondly,  that  the  defendant  was  not  en- 
titled to  notice  of  action  nnder  25  k  26  Vict. 
C.  102,  &  106.    lb. 

The  24  k  25  Vict.  c.  96  (The  Larceny  Con- 
solidation Act),s.  113,  requiring  a  month's  notice 
in  writing  to  be  given  before  the  commencement 
of  any  action  or  prosecution  against  any  person 
« lor  anythin  done  in  pursoance  of  the  act,"  has 


no  apnlication  to  the  ordinaiy  case  of  a  private 
individual  prosecuting  another  for  a  felooy,  and 
such  a  person  is  liable  for  malicious  prosecution 
without  the  safeguard  of  notice  proviaed  by  that 
section.    Mercer  v.  Goorh,  15  L.  T.  219. 

b.   On  Approhanaioa  of  Parsoiu  inivrinir 
or  ateallnff  Property. 

In  what  OaMt.]— Where  a  plaintiff,  nnder  a 
claim  of  right,  had  taken  forcible  possession  of 
premises,  and  committed  several  outrageous  acts, 
the  attorney  of  the  owner  of  the  premises  having 
been  sent  for  on  the  following  day,  gave  the 
plaintiff,  whom  he  found  still  on  the  premises,  in 
charge,  under  7  &  8  Geo.  4,  c.  .SO :— Held,  that 
although  not  justified  in  so  doing,  he  was  en- 
titletl  to  notice  of  action.    Gmn  v.  ClipitrrtoH, 

2  P.  &  D.  560;  10  A.  k  E.  682 ;  S,  P.,  Dnckey  v. 
Sidi'S,  9  B.  &  C.  806;  4  M.  &  R.  634. 

A  fenreeve,  having  the  care  of  lands  over 
which  the  plaintiff  was  making  a  road,  asked 
him  by  what  authority  he  acted ;  the  plaintiff 
said,  by  authority  of  the  magistrates,  but  did  not 
exhibit  any  warrant ;  whereupon  the  defendant 
apprehended  and  took  him  before  a  magistrato : 
— Held,  that  he  was  entitled  to  notice  of  action 
under  7  &  8  Geo.  4,  c  30,  s.  41,  although  the 
plaintiff  was  not  committing  a  malicious  injury. 
Wri^M  V.  Wale»,  6  Ring.  836 ;  2  M.  &  P.  613 ; 

3  C.  &  P.  96. 

Under  24  k  25  Vict.  c.  96,  ss.  103  and  1 13, 
the  two  questions  to  be  answered  in  the  affirma- 
tive, in  order  to  entitle  a  defendant  to  notice  of 
action,  are,  first,  did  he  honestly  believe  that  the 
person  whom  he  has  given  in  charge  had  com- 
mitted a  felony;  and,  secondly,  tluit  the  same 
person  had  been  found  committing  it.  Wynyard 
V.  Marks,  15  L.  T.  591. 

The  defendant  purchased  some  fruit  of  the 
plaintiffs,  itinerant  vendors,  and  directed  them 
to  take  it  to  his  residence,  where  it  would  be  paid 
for.  The  fruit  was  accordingly  taken  to  his 
house,  and  there  paid  for  by  his  butler  on  the 
plaintiffs'  presenting  the  defendant's  order  to 
that  effect  The  defendant  returned  home  about 
three  hours  afterwards,  when,  being  under  the 
impression  that  he  had  himself  paid  the  plaintiffs, 
and  that  they  had  been  paid  twice,  as  soon  as  he 
learnt  that  tne  butler  had  paid  them,  he  sent  a 
constable  after  them,  who  found  them  seven 
hours  later  in  the  same  day  at  a  town  five  miles 
from  the  defendant's  residence,  and  there  arrest- 
ed them  on  a  charge  of  obtaining  money  under 
false  pretences.  Any  person  found  committing 
such  offence  may,  by  24  k  25  Vict.  c.  96,  s.  103, 
be  immediately  apprehended  without  warrant, 
and  s.  113  gives  the  protection  of  notice  before 
action  for  anything  done  in  purauance  of  that 
act : — Held,  that  the  defendant,  though  he  acted 
bon&  fide,  could  not  believe  that  he  was  arresting 
the  plaintiffs  immediately  they  had  been  found 
committing  the  offence  with  which  they  were 
charged,  and  that,  therefore,  he  was  not  entitled 
to  the  protection  of  s.  113.  Doumina  v.  Caw'l, 
2  L.  R.,  C.  P.  461 ;  36  L.  J.,  1«L  C  97 ;  16  L.  T. 
323;  15W.  R.745. 

A  robbeiy  having  been  committed  at  the  go- 
vernment stores,  K.,  an  inspecting  officer  of  the 
coast-guard  having  charge  of  the  stores,  suspect- 
ing that  S.  was  guilty  of  the  felony  in  question, 
gave  him  into  custody  and  prosecuted  him  before 
the  magistrates  on  the  charge  of  feloniously 
taking  the  said  govenunent  stores.    The  magis- 
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tratcs  dismissed  the  charge,  and  S.,  without 
giving  K.  a  month's  notice  of  action,  brought  an 
action  against  him  £or  false  imprisonment  and 
malicious  prosecution: — Held,  that  he  was  en- 
titled to  notice  of  action  under  16  &  17  Vict, 
c.  107,  s.  313,  and  that,  in  acting  as  he  did,  he 
acted  in  the  execution  of  or  by  reason  of  his 
office.    SjHtty  v.  Kitchin,  15  W.  R.  903. 

A.,  by  the  direction  of  his  tenant,  arrested  on 
a  Sunday  two  men,  one  of  whom  had  just  before 
wilfully  broken  one  of  his  windows,  and  locked 
them  up  for  two  hours  in  a  room  of  the  house. 
The  man  who  had  committed  the  damage  after- 
wards brought  an  action  against  A.  for  false 
imprisonment : — Held,  that  A.  was  entitled  to 
notice  of  action  under  the  7  &  8  Geo.  4,  c.  30,  s. 
41.  Jonet  Y.mnceUj  29  L.  J.,  Ex.  19;  8  W. 
R.  151. 

A  party  having  apprehended  another,  and  pro- 
ceeded against  him  before  a  justice,  under  7  &  8 
Geo.  4,  c.  80,  s.  24,  ^or  a  malicious  injury  to  pro- 
perty, the  justice  dismissed  the  complaint,  being 
of  opinion  that  the  party  charged  had  acted 
under  a  reasonable  supposition  of  right.  An 
action  being  brought  for  the  arrest : — Held,  that 
the  defendant,  if  he  acted  under  a  bon&  fide  be- 
lief that  the  case  fell  within  the  statute,  was 
entitled  to  notice  of  action  ;  and  that,  in  default 
of  notice,  the  jury  might  properly  be  directed  to 
find  for  the  defendant,  if  they  thought  that  he 
had  acted  honk  fide.  i?/vrf  v.  Cowineadowj  6  A. 
&  E.  661 ;  7  C.  &  P.  821. 

A  plaintiff,  who  was  lessee  for  an  unexpired 
t^rm  of  years,  of  a  house,  of  which  the  defendant 
was  the  reversioner,  being  in  prison,  and  a 
quarterns  rent  being  in  arrear,  the  defendant 
took  possession  of  th6  house,  whereupon  the 
plaintifiTs  wife  broke  some  of  the  windows,  for 
the  purpose  of  obtaining  admission.  The  de- 
fendant gave  her  into  custody,  and  charged  her, 
under  7  &  8  Geo.  4,  c.  30,  s.  24,  with  breaking 
four  panes  of  glass.  No  notice  of  action  had 
been  given,  and  the  question  of  bona  fides  was 
not  submitted  to  the  jury : — Held,  that  the 
defendant  was  entitled  to  notice  of  action,  if  he 
bon&  fide  believed  himself  entitled  to  give  the 
wife  into  custody ;  and  that  as  the  G|uestion  of 
bona  fidos  had  not  been  left  to  the  jury,  there 
ought  to  be  a  new  trial.  Horn  v.  Thomhormgh, 
3  Ex.  846  ;  18  L.  J.,  Ex.  349.  ^ 

In  an  action  by  a  tenant  against  his  land- 
lord for  a  malicious  charge  of  felony,  under  sect. 
45,  for  stealing  fixtures  let  to  him,  it  is  not 
.  necessary  to  give  a  notice  of  action.    Dowell  v. 
Bimnin^pld ^  Car.  &  M.  9. 

In  an  action  for  imprisoning  a  party  upon  a 
charge  of  felony  under  7  &  8  Geo.  4,  c.  29,  s,  44, 
in  pulling  down  part  of  £^  house,  and  selling  the 
materials  : — Held,  that  the  defendant  was  within 
the  protection  of  sect.  75,  if  he  bond,  fide  thought 
he  was  acting  in  pursuance  of  the  act ;  and  that 
the  jury  was  properly  directed  to  find  whether 
or  not  he  did  so  think.  Rndd  v.  Scott,  2  Scott, 
N.  R.-631. 

Where  A.,  who  was  fishing  very  near  a  private 
fishery,  had  his  nets  seized,  and  was  taken  into 
custody  by  the  owner  of  the  fishery,  under  7  &  8 
Geo.  4,  c.  29,  ss.  35  and  63,  who,  in  so  doing, 
acted  under  a  bond*  fide  and  reasonable  belief 
that  the  spot  where  the  arrest  and  seizure  took 
place  was  within  the  limits  of  his  fishery  : — Held, 
that  he  was  entitled  to  notice  of  action.  Tlughes 
V.  Buokland,  15.  M.  &  W.  346  ;  3  D.  &  L.  702  ; 
15  L.  J.,  Ex.  233  ;  10  Jur.  884, 


Kuiiance.] — The  Metropolitan  Police  Act,  2 
&  3  Vict.  c.  47,  having  created  seyeral  acts 
misdemeanours,  inflicts  a  penalty,  on  summary 
conviction,  in  various  other  offences,  and  among 
them  the  laying  shells  on  a  thoroughfare.  It 
likewise  enacts,  that  any  person  found  com- 
mitting any  offence  punishable  either  upon  in- 
dictment or  as  a  misdemeanour  upon  summary 
conviction  by  virtue  of  the  act,  may  be  appre- 
hended by  the  owner  of  the  property  on  or  with 
respect  to  which  the  offence  shall  be  committed, 
or  by  his  servant,  or  any  person  authorized  by 
him,  and  detained  until  he  can  be  delivered  to  a 
constable  ;  and  notice  in  'nn-iting  must  be  given 
of  all  actions  against  any  person  for  anything 
done  in  pursuance  of  the  act.  A  person  em- 
ployed by  the  owner  to  keep  clean  a  thorough- 
fare, finding  that  another  person  was  in  IJie 
habit  of  laying  oyster-shells  upon  it,  consulted 
an  inspector  of  police,  and  by  his  advice  gave 
that  party  into  custody.  An  action  having  been 
brought : — Held,  that  the  defendant  was  entitled 
to  notice  of  action,  this  being  an  act  done  in 
pursuance  of  the  statute.  Banters  v.  Morgan, 
1  Jur.  N.  S.  105. 

An  owner  of  property  is  not  jastified  in  giving 
a  ])erson  into  custody  found  (popularly  speSdng) 
committing  a  nuisance  against  his  premises,  nor 
is  he  entitled  ta  notice  of  action  for  having  done 
so,  unless  he  is  fairly  justified  in  believing  that 
the  person  had  the  intention  to  soil  or  deface 
them,  within  the  2  &  3  Vict.  c.  47,  s.  54,  or  the 
intention  to  commit  damage  or  injury  or  spoil  to 
them  within  the  24  &  25  Vict.  c.  97,  s.  52.  Bay- 
Icy  V.  Aldred,  10  L.  T.  523. 

A.  had  communicated  to  B.  &  0.  who  were  dis- 
tillers, a  method  of  rectifying  spirits,  and  they 
were  to  pay  him  an  annuity,  and  sixpence  a 
gallon  on  all  spirits  rectified  by  his  method,  and 
to  keep  an  accoimt.  A.  having  a  sum  due  to  him, 
B.  &  Co.  offered  to  pay  it  at  their  solicitor's  office, 
and  to  produce  the  account  there.  A.  sent  B.  & 
Co.  a  letter,  stating  that  he  should  come  to  the 
distillery  for  a  sight  of  the  account  and  for  pay- 
ment ;  to  which  G.,  one  of  the  firm  of  B.  &  Co., 
replied  by  letter,  stating  that  if  A.  came  to  the 
distillery,  and  either  rang  or  knocked,  he  would 
be  punished.  A.  went  to  the  distillery  (which 
was  within  the  metropolitan  police  district),  and 
gently  rang  the  gate  bell,  when  H.,  who  was  the 
cashier  of  the  firm,  gave  A.  into  the  custody  of 
a  |x)liceman,  on  a  charge  of  having  rung  the  bell, 
contrary  to  the  2  &  3  Vict.  c.  47,  s.  54 : — Held,  in 
an  action  for  false  imprisonment  by  A.  against 
G.  and  H.,  that  this  was  not  a  case  within  that 
act,  and  that  G.  and  H.  were  not  justified  under 
that  act,  and  that  they  were  not  entitled  to 
notice  of  action.  Uome  v.  GHmhle,  Car.  &  M. 
17. 

Servant  claiming  to  have  Authority  of  Owner.} 

— ^Where  a  defendant  claims  the  protection  of  7  & 
8  Geo.  4,  c.  30,  as  having  acted  w^ithin  sect. 
28,  as  the  owner's  servant,  or  by  the  owner's 
authority,  in  arresting  the  plaintiff,  the  jury 
should  be  asked  not  only  whether  the  defendant 
acted  bond  fide,  but  also  whether  he  had  a 
reasonable  belief  that  he  was  servant  of,  or  had 
the  authority  of,  the  owner.  Kine  v.  Eeershedy 
10  Q.  B.  148  ;  16  L.  J.,  Q.  B.  271     11  Jur.  673. 

Bon  A  ilde  Belief  without  Blnowledge  of  Law.] 
— By  7  &  8  Geo.  4,  c.  30,  s.  41,  in  all  actions  for 
anything  done  in  pursuance  of  the  act,  notice  in 
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writing  of  such  action  shall  be  given  to  the 
defen(&nt  one  month  before  action  brought. 
The  7  kS  Geo.  4,  c.  29,  s.  75,  is  tq  the  same  effect. 
The  defendant  was  sued  for  having  given  the 
plaintiff  into  custody  on  a  charge  of  doing  wilful 
damage  to  his  property,  and  for  having  given 
him  into  custody  on  a  charge  of  larceny. 
The  jury  found  that  the  pliiintiff  had  not  on 
either  occasion  committed  the  offence  with 
which  he  was  chaiged,  but  that  the  defendant, 
on  both  occasions,  bon&  fide  believed  that  he 
did : — ^Hcld,  that  the  defendant  was  entitled 
to  notice  of  action,  but  that  it  was  not  necessary 
for  him  to  shew  that  he  knew  of  these  acts  of 
parliament.  Ji^ad  v.  CoJteVy  13  C.  B.  850  ;  22  L. 
J.,  C.  P.  201  ;  17  Jur.  990. 

Private  Penon  distinguished  from  Constables, 

etc.] — ^A  private  person  who  gives  another  into 
custody  on  a  charge  of  having  committed  an 
offence  against  7  &  8  Qeo.  4,  c  29,  is  not  entitled 
to  notice  of  action  under  section  75,  as  that 
section  only  applies  to  constables  and  other 
officers,  and  persons  of  that  kind,  lirooker  v. 
rield,  9  G.  &  P.  651. 

Immediate  Apprehension — ^Neoesiity  ot] — 
In  an  action  for  false  imprisonment  for 
^ving  the  plaintiff  into  custody  on  a  chai'ge  of 
larceny,  the  defendant  set  up  as  a  defence  that 
he  had  had  no  notice  of  action,  to  which  he  was 
entitled  under  s.  113  of  24  &  25  Vict  c  96  ;  f or 
that  he  had  caused  the  plaintiff  to  be  arrested 
under  s.  103,  believing  he  had  fotmd  her  com- 
mitting a  felony.  The  jury  found  that  she  had 
not  committed  the  felony,  but  that  the  defendant 
bonA  fide  believed,  and  on  reasonable  grounds, 
in  the  existence  of  facts  which  would  have  jus- 
tified him  in  acting  as  he  had  done.  On  this 
finding-  the  verdict  was  entered  for  the  defend- 
ant. The  plaintiff  had  not  been  apprehended 
on  the  spot  where  the  defendant  believed  he 
had  found  her  committing  the  felony,  and  the 
question,  whether  or  not  she  had  been  **  imme- 
diately apprehended,"  had  not  been  left  to  the 
jury  : — Held,  that  this  was  a  question  of  fact 
for  the  jury  which  ought  to  have  been  left  to 
them,  and  that  there  must  therefore  be  a  new 
trial.  Griffith  v.  Taylor,  Thatchrr  v.  Taylor,  2 
C.  P.  D.  194  ;  46  L.  J.,  C.  P.  15  ;  36  L.  T.  5  ; 
25  W.  R.  196— C.  A. 

Beaaonable  Ground  not  for  the  Jury.] — By 
the  Larceny  Act,  1861,  24  &  26  Vict  c.  96,  s.  103, 
any  person  found  committing  a  theft  may  be 
immediately  apprehended  without  a  warrant, 
and  by  s.  113,  notice  of  action  must  be  given 
before  anyone  can  be  sued  for  anything  done  in 
pursuance  of  the  act : — Held,  that  to  entitle  a 
person  to  such  notice  of  action,  it  is  sufficient  if 
he  honestly  believed  that  the  person  whom  he 
apprehended  was  found  by  him  committing  a 
theft,  and  that  if  he  might  have  so  believed,  it 
is  no  reason  for  disentitling  him  to  such  notice 
that  a  jury  might  think  there  was  no  reasonable 
ground  for  his  so  believing.  King  v.  Chamhcr- 
Iain,  6  L.  R.,  C.  P.  474  ;  40  L.  J.,  C.  P.  273  ;  24 
L.  T.  736  ;  19  W.  B.  931. 

• 

Doctor  acting  npon  an  Improper  Order  of  a 
Xagictrate.] — A  woman  having  been  taken  into 
custody  on  a  charge  of  concealing  the  birth  of 
her  illegitimate  child,  a  justice  of  the  peace 
mado  an   order  for  iJic   examination   of  her 


person,  under  which  order  she  was  examined  by 
a  medical  man.  In  an. action  against  him  for 
an  assault,  there  being  no  authority  at  common 
law  or  by  statute  to  make  the  order : — Held, 
that  he  was  not  entitled  to  notice  of  action 
under  II  &  12  Vict.  c.  44,  s.  9  (which  provides 
for  the  giving  of  notice  before  any  action 
against  a  justice  of  the  peace  for  anything  done 
by  him  in  the  execution  of  his  office),  inasmuch 
as  though  he  might  have  acted  bon&  fide,  in  the 
belief  that  he  had  authority  to  make  the  order 
for  her  examination,  there  was  nothing  in  fact 
on  which  he  could  ground  such  belief.  Agnetc 
V.  Jobson,  47  L,  J.,  M.  C.  67  ;  13  Gk)x,  625. 

2.  Pebsons  Entitled  to. 

a.  Jufltioes. 

Oenend  Bnle.] — In  an  action  against  a  magis- 
trate, for  having,  in  the  execution  of  his  office, 
acted  maliciously,  and  without  reasonable  and 
probable  cause,  he  ia  entitled  to  notice  of  action, 
as  required  by  11  k,  12  Vict,  c  44,  s.  9.  Kirby 
V.  Simmm,  10  Ex.  358  ;  2  C.  L.  R.  1286 ;  23 
L.  J.,  M.  C.  165  ;  18  Jur.  983. 

In  such  case,  the  question  whether  he  acted 
bonA  fide,  or  used  his  office  colourably,  does  not 
arise.     lb. 

In  an  action  against  a  magistrate  for  acts 
done  in  the  execution  of  his  office,  the  judge  is 
to  decide  whether  notice  of  action  is  necessary, 
and  the  jury  is  not  to  decide  the*  question  of 
bona  fides,    lb. 

Whether  a  magistrate  acts  bonft  fide  is  a  ques- 
tion for  the  jury  :  and  if  the  plaintiff  seeks  to 
maintain  his  action,  on  the  ground  that  the 
magistrate  acted  so  illegally  as  to  have  dis- 
entitled himself  to  any  notice  of  action,  it  lies 
on  the  plaintiff  to  cause  this  question  to  be  put 
to  the  jury.  Hazcldine  v.  Orote,  3  Q.  B.  997 ; 
3  G.  &  D.  210  ;  12  L.  J.,  M.  C.  54  ;  7  Jur.  262. 

A  magistrate  is  entitled  to  notice  of  action 
when  he  acts  as  a  magistrate,  though  what  he 
does  is  not  strictly  withni  the  scope  of  his  office. 
Bird  V.  Guwitim,  2  Chit.  459  ;  4  Dougl.  275. 

So,  where  he  acts  upon  a  subject-matter  of 
complaint,  over  which  he  has  authority,  but 
which  arises  out  of  his  jurisdiction.    Prestidgc 
V.    Woodman,  2  D.  &    R.  43  ;  1    B.   &  C.  12 
S,  jP.,  Gratcn  v.  Arnold,  3  Camp.  242. 

A  magistrate,  sued  for  detaining  good»  on  a 
suspicion  of  felony,  is  entitled  to  notice  of 
action,  if  he  proceeded  under  a  bonft  fide  belief 
that  he  was  executing  his  duty,  although  it  is 
proved  that  he  had  no  reasonable  ground  of  sus- 
picion. Wedge  v.  Berkley,  6  A.  &  E.  663  ; 
W.  W.  &  D.  271  ;  1  N.  &  P.  666. 

So,  if  he  does  an  unjustifiable  act  (as  in 
person  unjustifiably  arresting  an  individual), 
out  r^ly  believes  that  he  has  a  right  to  do  the 
act,  in  his  capacity  of  justice,  he  is  entitled  to 
notice  of  action.    lb. 

If  a  justice  acts,  believing  that  his  jurisdic- 
tion extends  to  the  subject-matter  in.  question, 
he  is  entitled  to  notice  of  action,  though  it  may 
turn  out,  on  investigation,  to  be  a  case  over 
which  no  justice  of  the  peace  has  jurisdiction. 
Jon4'4t  V.  Williams,  5  D.  &  R.  654  ;  3  B.  &  C. 
762  ;  1  C.  &  P.  459,  669. 

If  a  person  claims  a  right  to  act  as  a  justice, 
he  is  entitled  to  notice  of  action,  although  the 
ground  on  which  the  plaintiff  goes  is  a  denial  of 
such  right.    IK 
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But  a  magistrate  is  not  entitled  to  notice  of 
action  for  a  trespass  committed  by  him,  where, 
from  the  circumstances,  the  jury  think  he  was  not 
acting  bonft  fide  under  an  impression  that  what  he 
did  was  within  the  scope  of  nis  duty  as  a  magis- 
trate. James  v.  Saunaerity  4  M.  &  Scott,  316  ;  10 
Bing.  429. 

A  disturbance  took  place  in  C.  upon  the  liber- 
ation of  a  prisoner.  A  magistrate  seized  the 
plaintiff  because  he  was  going  towards  the  prison. 
The  plaintiff  w^as  not  concerned  in  the  disturb- 
ance, which  was  going  on  out  of  sight  of  the 
place  where  he  was  seized  by  the  magistrate  : — 
Held,  that  he  was  not  entitled  to  notice  of  an 
action  of  trespass  brought  against  him  by  the 
plaintiff  for  the  assault.    Ih. 

So,  in  an  action  against  a  person  for  the  penalty 
given  for  acting  as  a  magistrate  without  a  proper 
qualification,  the  defendant  is  not  entitled  to 
notice  of  action.    Wright  v.  Ilortan,  Holt,  468  ; 

1  Stark.   400  ;  2  Chit.  25  ;  6  M.  &  S.  50. 

A  lord  of  the  manor,  being  also  a  justice  of 
the  peace,  is  entitled  to  notice  of  an  action 
brought  against  him  for  taking  away  a  gun  in  the 
house  of  an  unqualified  person  ;  for  it  will  be  pre- 
sumed that  he  acted  as  a  justice.  BHggn  v.  JStelyn, 

2  H.  Bl.  114. 

Where  the  mayor  of  an  ancient  borough,  in 
which  he  was  also  a  justice  of  the  peace,  took  a 
fee  of  U,  from  a  publican  resident  within  the 
borough  for  renewing  his  annual  licence;  although 
it  appeared  that  for  fifty-seven  years  a  similar  fee 
had  been  uniformly  received  by  the  mayor  for 
the  time  being,  from  every  publican  within  the 
borough  applying  to  have  a  licence  : — Held,  that 
such  fee  was  illegal,  and  that  the  mayor  was 
not  entitled  to  notice  of  an  action  to  recover  it 
back,  as  the  fee  could  not  be  taken  by  him  by 
virtue  or  in  execution  of  his  office  as  a  justice  of 
the  peace.  Morgan  v.  Palmer,  4  D.  &  R.  283  ;  2 
B.  &  C.  729. 

One  magistrate  committing  the  mother  of  a 
bastard  to  custody  for  not  sifiliating  the  child, 
was  entitled  to  notice  of  action,  though,  by 
18  Eliz.  c  3,  8.  2,  jurisdiction  over  the  subject- 
matter  was  committed  to  two  magistrates.  WeU 
ler  V.  Tohe,  9  East,  364.  See  Jkrthcr  SUBTlC^  OP 
THE  Peace. 

b.    County  Oonrt  Judges. 

(9  ^'  10  Vict,  c.  95,  *.  138.) 

In  an  action  against  a  judge  of  a  county  court 
for  making  an  order  for  committing  a  party  to 
gaol  for  disobedience  of  an  order  for  payment  of 
instalments,  after  due  service  upon  him  of  a  writ 
of  prohibition,  the  jury  was  told,  that  if  the 
judge  acted  under  a  bon&  fide  belief  that  his 
duty  as  judge  of  the  county  court  rendered  it 
incumbent  on  him  to  do  so,  notwithstanding  the 
prohibition,  the  act  must  be  considered  as  done 
m  pursuance  of  the  9  &  10  Vict.  c.  95,  and  he 
was  entitled  to  notice  of  action.  Held,  no  mis- 
direction. Booth  V.  Cltre,  10  C.  B.  827 ;  2  L. 
M.  &  P.  283  ;  20  L.  J.,  C.  P.  151. 


c.  Baillfb  of  Connty  or  other  Inferior 

Courts. 

(7  <5'  8  Vict.  e.  19  ;  9  ^- 10  Vict,  c.  95,  *,  138  ;  13 
4'  14  V-ict.  e,  61,*.  19  ;  15  ^- 16  Vict,  c,  34,  *.  6.) 

The  receiving  an  indemnity  from  the  execu- 
tion creditor  does  not  deprive  the  bailiff  of  a 


comity  court  of  his  right,  under  the  9  &  10  Vict 
c.  95,  a  138,  to  notice  of  action.  White  v. 
Morris,  11  C.  B.  1015  ;  21  L.  J.,  0.  P.  185  ;  16 
Jur.600. 

Where  a  bailiff  of  a  county  court,  under  a 
warrant  against  the  goods  of  A«,  by  mistake  takes 
those  of  B.,  this  is  an  act  done  in  pursuance  of 
the  act  which  entitles  the  bailiff  to  notice  of 
action  under  9  &  10  Vict.  c.  95,  s.  138,  13  &  14 
Vict.  c.  61,  8.  19,  and  15  &  16  Vict.  c.  34,  s.  6. 
Bnrling  v.  Harley,  3  H.  &  N.  271  ;  27  L.  J.,  Ex. 
258  ;  4  Jur.,  N.  S.  789. 

By  a  local  act,  a  borough  court  was  empowered 
to  try  "  actions  of  assumpsit,  covenant  and  debt, 
and  actions  of  trespass  and  trover,  provided  the 
sum  or  damages  sought  to  be  recovered  shall  not 
exceed  50/."  And  in  actions  commenced  "for 
anything  done  in  pursuance  of  that  act,"  notice 
of  action  must  be  given.  In  an  action  against 
an  officer  of  the  court  for  neglecting  to  levy, 
and  making  a  false  return  to  a  fieri  facias,  issued 
on  a  judgment  for  50/.,  and  6/.  \os.  Sd,  for 
damages  : — Held,  that  notice  of  action  was  neces- 
sary, part  of  the  cause  of  action  being  for  a  mis- 
feasance m  making  a  false  return.  Jovle  v. 
Taylor,  7  Ex.  58  ;  2  L.  M.  &  P.  615  j  21  L.  J., 
Ex.  31. 

The  7  &  8  Vict,  c  19,  after  reciting  that 
"  courts  are  holden  in  and  for  sundry  counties, 
hundreds  and  wapentakes,  honours,  manors,  and 
other  lordships,  liberties  and  franchises,  having 
by  custom  or  charter  jurisdiction  for  the  recovery 
of  debts  and  damagesjin  personal  actions,*'  pro- 
vides that  the  judge  of  every  such  court  shall 
have  power  to  appoint  persons  to  act  as  bailiffs 
of  the  court,  and  in  the  execution  of  the  process 
thereof  ;  and  that  one  month's  notice  of  action 
is  to  be  given  before  any  action  is  commenced 
against  any  bailiff  of  any  such  court  for  any- 
thing done  in  pursuance  of  his  duty  as  such 
bail&  The  defendant  acted  as  bailiff  of  a 
borough  court  in  executing  the  process  of  such 
court,  in  aid  of  the  serjeant-at-mace  of  the 
borough.  Neither  the  defendant  nor  the  ser- 
jeant-at-mace was  appointed  as  bailiff  of  such 
court  by  the  judge  of  the  court : — Held,  that  the 
defendant  was,  therefore,  not  a  bailiff  entitled  to 
notice  of  action  within  7  &  8  Vict.  c.  19.  jTbr- 
rant  v.  Baker,  14  C.  B.  199  ;  2  C  L.  B.  78  ;  23 
L.  J.,C.  P.  21  ;  18  Jur.  15. 

d.    Constables. 

A  local  act  for  watching  a  town  empowered 
the  commissioners  therein  named  to  appoint  a 
constable  and  assistant  constables,  "  for  execut- 
ing all  such  wan*ants,  as  the  justices  of  the 
peace  acting  for  the  counties  palatine  of  Lan- 
caster and  Chester,  or  either  of  them,  shall  from 
time  to  time  direct  to  them  to  be  executed  within 
the  town."  Another  section  enacted  that  no 
plaintiff  should  recover  for  anything  done  in 
pursuance  of  the  act : — Held,  that  a  constable 
appointed  under  the  act,  and  directed  by  a  war- 
rant of  a  justice  acting  for  the  counties  palatine 
to  enter  a  house  and  seize  goods  under  11  Geo.  2,  c. 
19,  s.  7,  was  not  cntitl^  to  notice  of  action. 
Shatwell  V.  Hall,  10  M.  &  W.  523 ;  2  D.,  N.  S. 
567  ;  12  L.  J.,  Ex.  74. 

A  declaration  that  the  defendant  on  the  plain- 
tiff's land  took  his  goods  and  detained  them 
against  sureties  and  pledges.  Plea,  that  the 
goods  were  taken  under  a  warrant  issued  by  a 
justice  of  the  peace  to  enforce  an  order  of  quarter 
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sessions  for  payment  of  costs  of  an  appeal  against 
a  poor  rate  : — Held,  that  this  was  an  action  of 
replevin,  and  that  no  notice  of  action  or  demand 
of  the  perusal  of  the  warrant  was  necessary. 
Gajf  T.  Matthews,  32  L.  J.,  Q.  B.  68 ;  9  Jnr., 
N.  8.  716 ;  7  L.  T.  504  ;  affirmed  on  appeal,  4 
B.  &  S.  425— Ex.  Ch. 

A  constable  who  takes  a  party  into  custody, 
bon&  fide  believing  that  he  has  committed  an 
offence  against  7  &  8  Geo.  4,  c.  30  (Malicious 
Trespass  Act),  is  entitled,  under  sect.  41,  to  notice 
of  action,  although  he  did  not  see  the  trespass 
committed,  and  there  is  no  proof  of  any  com- 
plaint made  to  him  by  the  owner  of  the  property 
injured.  Bollinger  v.  Ferris,  2  Gale,  111  ;  1 
M.  k  W.  628. 

See  farther,  MALICIOUS  Pbosecution  — 
Police. 

e.  OAoers  of  the  Bavenue. 

(16  ^'  17  Vict,  c,  107,  9.  313.) 

An  excise  officer  was  entitled  to  notice  under 
23  Geo.  3,  c.  70,  s.  30,  before  an  action  was  brought 
against  him  for  an  act  not  warranted  by  his 
official  capacity,  if  done  bonft  fide  in  the  sup- 
posed  execution  of  his  duty.  Daniel  v.  WiUon, 
5  T.  R.  1. 

It  is  necessary  in  an  action  for  money  had 
and  received  against  an  excise  officer,  to  recover 
duties  received  by  him  after  the  act  imposing 
them  was  repealed,  and  he  had  paid  them  over 
to  his  superior.     Greenway  v.  Hurd,  4  T.  R.  553. 

To  an  action  against  a  defendant,  who  was  a 
land-tax  commissioner,  for  authorising  a  seizure 
of  the  plaintiffs  goods,  for  land-tax,  which  had 
been  previously  redeemed,  but  without  his  know- 
ledge, he  pleaded  not  guilty  by  statute,  and 
stated  in  his  particulars  that  he  relied  upon  38 
Geo.  3,  c.  5,  and  21  Jac.  1,  c.  12.  The  plaintiff, 
being  unable  to  prove  that  he  had  given  notice 
of  action  under  5  &  6  Will,  4,  c.  20,  s.  19,  and 
being  also  unable  to  prove  the  particulars,  to 
show  that  the  defendant  had  waived  the  benefit 
of  that  statute,  was  nonsuited  : — Held,  that  the 
defendant  was  entitled  to  notice  of  action,  and 
that  the  nonsuit  was  right.  Thomas  v.  Williams^ 
1  D.  &  L,  624  ;  13  L.  J.,  Ex.  87. 

Upon  the  trial  of  an  action  against  an  officer 
of  the  customs,  it  is  the  duty  of  the  judge,  un- 
less the  facts  arc  admitted,  to  hear  the  evidence, 
and  decide  whether  the  officer  did  the  act  com- 
plained of  honestly  believing  that  his  duty  called 
upon  him  to  do  it,  in  which  case  the  provisions 
as  to  notice  of  action  would  be  applicable. 
Arnold  v.  llamely  9  Ex,  406  ;  23  L.  J,,  Ex.  137. 

£  Boards  of  Health. 

(11&12  ri<?^  c.  63,  *.  139.) 

la  what  Cases.] — ^A.  contracted  by  deed  with 
a  local  board  of  health  to  execute  works  accord- 
ing to  a  specification,  and  that  the  works  should 
be  begun,  proceeded  with,  and  completed  to  the 
satis&ction  of  their  surveyor.  Payment  was  to 
be  made  by  instalments,  upon  the  certificate  of 
the  surveyor.  It  was  provided  that  if  A.,  from 
bankruptcy,  insolvency,  or  any  cause  whatso- 
ever, should  not  proceed  with  the  works  accord- 
ing to  the  satisfaction  of  the  surveyor,  it  should 
be  lawful  for  the  board  of  health,  after  throe 
days'  notice,  to  emplov  other  persons  to  complete 
the  works,  and  that  the  deed  should,  at  the  ex- 
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plration  of  the  notice,  be  void  at  the  option  of 
the  board  of  health,  and  the  amount  already 
paid  to  A.  should  be  considered  the  full  value 
of  the  works  which  should  up  to  that  time  have 
been  executed,  and  the  materials  on  the  pre- 
mises should  become  their  property  without  any 
f  urtiier  payment : — Held,  that  in  an  action  by 
A.  against  the  board  of  health  for  not  allowing 
him  to  complete  his  contract,  no  notice  of  the 
action  was  requisite  under  11  &  12  Vict.  c.  63, 
s.  139,  which  enacts  that  no  writ  shall  be  sued 
out  against  the  local  board  of  health,  or  the  clerk 
or  other  person  acting  under  the  direction  of  the 
board,  for  anything  done  or  intended  to  be  done 
under  the  provisions  of  the  act,  until  one  month 
after  notice.  Davies  v.  Swansea  (Mayor,  ^'c,), 
8  Ex.  808  ;  22  L.  J.,  Ex.  297. 

The  defendant  contracted  with  a  local  board  of 
health  to  dig  wells  for  them  according  to  a  speci- 
fication prepared  by  the  surveyor,  the  works  to  be 
done  to  the  satisfaction  of  such  surveyor,  and  the 
digging  to  be  done  entirely  under  his  direction  ; 
the  surveyor  to  have  power,  if  he  considered  the 
materials  or  works  improper,  of  making  the  con- 
tractor remove  them,  or  of  removing  them  at  the 
contractor's  expense,  and  of  ordering  the  dismis- 
sal of  workmen  with  whom  he  should  be  dissatis- 
fied, or  of  dismissing  them  himself ;  the  board  to 
have  the  power  of  making  alterations  and  addi- 
tions. The  defendant  was  sued  for  having  left  a 
hole,  excavated  in  working  one  of  the  wells  in  a 
highway,  without  light  by  night,  whereby  a  party, 
who  was  driving  a  carriage  along  the  highway, 
fell  into  the  hole,  and  was  bruised,  and  his  car- 
riage injured  : — Held,  that  the  defendant  was 
entitled  to  notice  of  action,  under  the  11  &  12 
Vict.  c.  63,  s,  139.  Xewton  v.  Ellis,  6  El.  k,  BL 
115  ;  24  L.  J..  Q.  B.  337  ;  1  Jur.  N.  S.  850. 

By  the  25  k,  26  Vict.  c.  102,  s.  106,  no  Writ  or 
process  shall  be  sued  out  against  or  served  upon 
.  .  .  the  Metropolitan  Board  of  Works,  or  any 
vestry  or  district  board,  or  their  clerk,  or  any 
clerk,  surveyor,  contractor,  officer,  or  person 
whomsoever,  acting  under  their  or  any  dt  their 
directions,  for  anything  done  or  intended  to  be 
done  under  the  powers  of  such  board  or  vestry 
under  the  metropolitan  acts,  until  one  month 
after  notice  : — Held,  that  the  section  intended 
only  some  act  done  by  virtue  of  the  powers 
vested  in  the  board  or  vestry  and  under  their 
authority,  and  that,  therefore,  a  person  who  had 
received  notice  from  a  district  board  to  drain 
into  a  sewer,  and  in  doing  so  committed  a  tres- 
pass, was  not  entitled  to  notice  of  action.  Davst 
V.  Slater,  10  B.  &  S.  400  ;  38  L.  J.,  Q,  B.  159  ; 
20  L.  T.  525. 

The  defendant  contracted  with  the  Metro- 
politan Board  of  Works  to  make  a  new  sewer  to 
the  satis&ction  of  the  engineer  of  such  board, 
and  in  the  course  of  carrying  out  such  contract, 
he  made  a  dam  across  the  old  sewer  to  keep  back 
the  sewage,  and  unintentionally  neglected  suffi- 
ciently to  pump  out  the  sewage,  so  that  on  three 
separate  occasions  it  entered  the  plaintiff's  house 
and  injured  it : — Held,  that  the  defendant  was 
entitled  to  notice  of  action,  under  26  &  26  Vict, 
c.  102,  8.  106,  as  the  injury  complained  of  was 
the  result  of  '*an  act  done  or  intended  to  be 
done  under  the  powers  of  such  board,"  by  a  con- 
tractor acting  under  their  direction,  within  the 
meaning  of  such  section.  Povlsum  v.  Thirst, 
2  L.  R.,  C.  P.  449  ;  36  L.  J.,  C.  P.  225  ;  16  L.  T. 
324  ;  15  W.  R.  766. 

See/urther^  Health, 
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Iigunotioft  grtated  without  ITotioe.]  —  The 
court  of  Chancery  will  grant  an  injunction  to 
restrain  a  nuisance  being  committed  or  continued 
by  a'  metropolitan  local  board,  notwithstanding 
a  month's  notice  of  the  proceeding  has  not  been 
given  in  accordance  with  the  Metropolis  Local 
Management  Acts  Amendment,  1862,  s.  106. 
AtL'iiran,  Y,I£aekncy  Board  of  WorA*,  20  L,  R,, 
£q.  626  ;  44  L.  J.,  Cb.  545  ;  33  L.  T.  244. 

A  plaintiff  filed  a  bill  to  restrain  a  nuisance 
without  giving  the  defendants  notice  of  his  in- 
tention to  take  proceedings.  They  by  their 
answer  justified  tne  nuisance,  and  insisted  on 
their  legal  rights.  The  court  on  the  evidence 
considered  the  nuisance  proved,  and  held  that 
the  nature  of  the  answer  precluded  the  defend- 
ants from  objecting  to  want  of  notice,  and  en- 
titled the  plaintiff  to  the  costs  oE  the  suit.    lb. 

Where  the  principal  object  of  an  action 
against  a  local  board  of  health  is  an  injuncticffi 
to  reiBtfain  an  immediate  injury,  it  is  not  neces- 
sary to  give  a  month's  notice  of  the  cause  of 
action  under  s.  264  of  the  Public  Health  Act, 
1875.  And  it  makes  no  difference  that  damages 
are  claimed  by  way  of  subsidiary  relief.  MouYr 
V.  Local  Board  of  Loto  Leyton,  5  Ch.  D.  347  ; 
46  L.  J.,  Ch.  621 ;  36  L.  T.  760  ;  25  W.  R.  646— 
C.  A.  Reversing  the  decision  of  MaUns,  V.-C, 
36  U  T.  236  ;  26  W.  R,  423. 

g.    Surveyors  of  Hiffhwaya. 
(5  &  6  Wni.  4;  c.  50,  *.  109.) 

In  what  Cases.] — A  surveyor  of  highways 
having  been  appointed  by  the  inhabitants  in 
vestry,  but  infomially,  cut  down,  in  the  supposed 
exercise  of  his  duty  as  surveyor,  a  tree  which  was 
overhanging  the  highway  so  as  to  be  a  nuisance 
to  it : — Held,  that  he  was  entitled  to  the  pro- 
tection of  6  &  6  Will.  4,  c.  60,  s.  109.  Ilv^gins 
V.  Wayday,  15  M.  &  W.  357 ;  16  L.  J.,  Ex.  136. 

An  action  was  brought  against  a  surveyor  of 
highways  for  allowing  and  causing  a  heap  of 
gravel,  which  had  been  placed  for  the  purposas 
of  the  repair  of  the  highway,  to  remain  upon  it, 
without  taking  any  care  or  precaution  to  guarrl 
against  damage  to  persons  passing  along  it. 
Contrary  to  his  duty  in  that  behalf : — Held,  that 
the  action  was  brought  for  a  thing  done  in  pur- 
suance of,  or  under  the  authority  of,  5  &  6  Will. 
4,  c,  50,  and,  therefore,  that  he  was  entitled  to 
notice  of  action.  Davis  v.  Curling,  8  Q.  B.  287 ; 
16  L.  J.,  Q.  B.  66 ;  10  Jur.  69.  See  Fovng 
V.  Bavi*,  2  H.  &  C.  197. 

A  board  for  repair  of  the  highways  of  a 
parish,  by  a  resolution,  referring  to  a  previous 
resolution  of  the  inhabitants  that  a  footway 
should  be  open  to  the  public,  ordered  the  sur- 
veyor to  open  the  same,  and  remove  all  obstruc- 
tions there  might  be  to  the  enjoyment  of  the  road 
hf  the  pubUc  Sect.  69  of  6  &  6  Will.  4,  c.  50, 
gives  a  summary  power  to  remove  encroachments 
on  carriage-ways.  Sect.  72  imposes  a  penalty 
on  persons  who  obstruct  footways ;  and  sect.  73 
gives  a  power,  by  order  of  a  justice,  to  remove 
any  matter  or  thing  laid  upon  any  highway,  so 
as  to  be  a  nuisance.  In  an  action  against  the 
members  of  the  board  and  the  surveyor  for 
breaking  a  gate  of  the  plaintiff  across  the  foot- 
way, the  bona  fides  of  the  defendants  was 
admitted  : — Held,  that  they  might  reasonably 
believe  that  they  were  acting  in  execution  of  the 
power  to  remove  obstructions  in  public  roads, 
and.  therefore,  were  entitled  to  notice  of  action. 


Smith  V.  Uoppcr,  9  Q.  B:  1005 ;  16  L.  J.,  Q.  B. 
93;  11  Jur.  302. 

In  pursuance  of  a'  resolution  at  a  vestiy,  that 
it  would  be  advantageous  if  a  weighing-machine 
were  erected  to  check  the  weight  of  materials 
purchased  by  the  highways,  the  surveyors  caused 
a  machine  to  be  placed  in  the  highway : — Held, 
that  although  the  5  &  6  Will.  4,  c.  50,  gave  no 
express  power  to  erect  weighing  machines,  the 
surveyor's  were  acting  in  pursuance  of  the  act, 
so  as  to  entitle  them  to  notice  of  an  action  for 
injuries  sustained  by  a  party  in  driving  over  a 
heap  of  earth  excavated  for  the  weighing  machine. 
Hard  wick  v.  J7o«,  7  H.  &  N.  136  ;  31  L.  J.,  Ex. 
205 ;  7  Jur.,  N.  S.  804 ;  4  L.  T.  802. 

The  surveyors  of  highways  of  a  parish  received 
payment  from  an  inhabitant  of  an  assessment 
upon  a  highway  rate  which  was  neither  signed, 
allowed,  nor  published  according  to  5  &  6  Will. 
4,  c.  50,  s.  27,  but  which  appeared  to  have  been 
made  under  an  earlier  repealed  act.  In  making 
the  rate  and  receiving  payment,  the  surveyors 
intended  to  act  in  the  performance  of  the  duties 
of  their  office.  In  an  action  brought  to  recover 
back  the  money  paid: — ^Held,  that  they  were 
entitled  to  notice  of  action,  pursuant  to  s.  109. 
Srlmcs  V.  Judffe,  6  L.  R.,  Q.  B.  724 ;  40  L.  J., 
Q.  B.  287;  24  L.  T.  905;  19  W.  R.  1110. 

h.    Other  persona  in  like  position. 

Definition  of.]— By  the  Metropolitan  Building 
Act,  18  &  19  Vict.  c.  122,  s.  108,  no  writ  or 
process  shall  be  sued  out  against  any  district 
surveyor  or  other  person  for  anything  done  or 
intended  to  be  done  under  the  provisions  of  the 
act  till  one  month  after  notice  of  action  : — Held, 
that  the  words  "  or  other  person  "  were  restricted 
to  a  class,  and  intended  to  protect  i)ersons  of  the 
same  class  as  a  district  surveyor  or  ])eraons  who 
had  official  duties  cast  upon  them  by  the  act, 
and  did  not  include  a  builder,  who  while  build- 
ing a  house  adjoining  the  plaintiff's  had  negli- 
gently underpinned  the  party-wall  and  thereby 
caused  damage  to  his  house.  Williams  v.  Golding^ 
L.  R.,  C.  P.  69 ;  35  L.  J..  C.  P.  I  ;  II  Jur.,  N.  S. 
51 ;  13  L.  T.  291 ;  14  W.  R.  60. 


Vestry  Officer,  Birections  by.]— By    the 


directions  of  an  officer  of  the  vestiy  board,  the 
defendant,  in  the  honest  T^lief  that  such  officer 
was  authorized  by  the  board  to  give  such 
directions,  erected  a  urinal  on  the  wall .  of  the 
plaintiff,  such  a  work  being  a  thing  within  the 
powers  of  the  vestry  board  to  erect,  under  18 
&  19  Vict.  c.  120,  8.  88.  The  officer  had  no 
express  orders  from  the  board  to  erect  this 
particular  work,  but  the  parish  afterwards  paid 
the  expenses  of  it : — Held,  that  the  defendant, 
as  he  acted  bon&  fide  under  the  direction  of  an 
officer  of  the  board,  in  the  erection  of  works 
which  the  board  was  empowered  to  order  bv 
virtue  of  18  &  19  Vict,  c  120,  s.  88,  was  a 
person  within  the  meaning  of  25  &  26  Vict.  c. 
102,  s.  106,  entitled  to  notice  of  action.  Cham* 
bers  V.  Beid,  13  L.  T.  703 ;  14  W.  R.  370. 

Held  also,  that  the  words  in  25  &  26  Vict.  c. 
102,  s.  106,  "  their  or  any  of  their  directions," 
are  not  to  be  limited  to  the  "  board  or  vestry," 
but  to  be  extended  to  the  words  following, 
"  clerk,  surveyor,  contractor,  officer,"  &c.    lb. 

Improvement  Commissioners — Negligence  of 
Paviors.J — An  act  for  paving  a  town  enacted. 
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thftt  no  plAihtiif  shall  recover  in  any  action 
against  the  commissioners  for  anything  done  or 
to  be  done  in  pursuance  or  nnder  the  authority 
of  the  act,  unlesd  notice  in  writing  shall  have 
been  given  to  them.  The  commissioners  were 
sued  for  an  injury  occasioned  by  the  negligence 
of  some  paviors,  their  servants : — Held,  that  they 
were  entitled  to  notice  of  action.  Mason  v. 
Birkenhead  Impratement  CommiMioners^  6  H. 
&  K.  72 ;  29  L.  J.,  Ex.  406. 

Appliesble  to  Ck^nitables  and  Watchmen.] — 
By  an  act  for  improving* a  town,  commissioners 
were  appointed,  and  were  authorized  to  appoint, 
by  writing,  a  clerk,  and  also  such  surveyors,  con- 
stables, watchmen,  and  other  officers,  deputies, 
or  assistants,  for  the  execution  of  the  purposes  of 
the  act,  as  they  should  from  time  to  time  think 
proper.  The  commissioners  were  also  empowered 
to  appoint  such  a  number  of  able-bodied  men  as 
they  should  think  proper,  to  be  employed  as 
watchmen  during  the  night*time ;  and  it  should 
be  lawful  for  such  watchmen,  and  they  were 
required  in  their  stations,  to  apprehend  and 
secure  all  malefactors,  and  all  suspected  per- 
sons who  should  be  found  wandering  and  mis- 
behaving themselves  during  the  hours  of  keep- 
ing watch.  The  watchmen  were  to  be  sworn 
in  as  constables,  and  were  to  be  invested 
with  the  like  powers  and  authorities,  as  any 
constables  were  invested  with  or  enjoyed  by 
law.  No  action  should  be  commenced  against 
any  person  or  persons  for  anything  done  or  to  be 
done  under  or  by  virtue  of  the  act,  until  a 
month's  notice  should  have  been  first  given  in 
writing  to  the  clerk  of  the  commissionerB  of  the 
caose  of  action : — ^Held,  first,  that  the  section 
requiring  notice  to  be  given  was  not  confined  to 
acts  done,  or  directed  to  be  done,  by  the  com- 
missioners, but  applied  to  acts  done  by  constables 
and  watchmen ;  secondly,  that  evidence  of  the 
defendants  acting  as  constables  and  watchmen 
under  the  commissioners  in  the  town,  was  primft 
facie  sufficient  to  entitle  them  to  the  protection, 
without  proof  of  their  appointment ;  and,  thirdly, 
that  where  the  watchmien  had  reasonable  ground 
of  suspicion  that  a  felony  had  been  committed 
by  the  plaintiff,  and  went  to  the  plaintiffs  house 
to  apprehend  him  for  such  felony,  but  beat  him, 
and  used  much  more  violence  than  was  neces- 
sary for  effecting  his  apprehension,  they  were 
protected  by  the  section  requiring  notice.  Butler 
V.  Ford,  1  C.  &  M.  662  j  3  Tyr.  677, 

i.  Guardians. 

A  local  act  directed  that  the  guardians  of  a 
parish  should  be  sued  in  the  name  of  their  vestry 
clerk,  and  required  notice  to  be  given  of  any 
action  for  anything  done  in  pursuance  of  the 
act.  Notice  was  not  necessary  in  an  action  for 
work  and  labour.  The  direction  only  applied  to 
actions  of  tort.  Fletcher  v.  Greenwood^  4  D,, 
P.  C.  166  ;  1  Gale,  34. 

When  poor  law  guardians  are  acting  in  dis- 
charge of  their  public  duty  tl'  ey  are  entitled  to 
notice  of  action  in  respect  of  anything  done  by 
them  in  the  discharge  of  suth  duty,  unless  it  is 
^own  that  they  have  acted  malft  fide  ;  and  it  is 
to  be  assumed,  in  the  absence  of  proof  to  the 
ootutrary,  that  they  have  acted  bon&  fide.  WaZker^ 
T.  Ifcttingham  Board  of  Guardiuns,  28  L.  T. 
308. 

A  husband,  at  the  instanoe  of  his  w^e»  was, 


on  the  14th  April,  taken  as  a  dangerous  lunatic 
to  the  workhouse  of  the  Nottingham  Union,  upon 
the  certificates  of  two  medical  men,  and  was 
placed  in  the  lunatic  ward  of  that  establishment, 
and  there  kept  from  the  14th  to  the  26th  April. 
Upon  his  admission  into  the  ward  on  the  14th, 
he  was  inspected  by  the  resident  medical  officer, 
who  found  him  *'  not  to  be  suffering  from  any 
form  of  insanity,"  and  made  an  entry  to  that 
effect  in  the  ordinary  course  of  his  official  duty, 
in  a  book  provided  by  the  guardians,  and  kept 
at  the  worlSiouse  for  that  purpose.  On  the  16th 
April  there  was  the  usual  weeicly  meeting  of  the 
board  of  guardians,  when  this  book  was  before 
them,  but  the  entry  in  question  was  not,  as  it 
ought  to  have  been,  seen  by  them  or  brought  to 
their  notice ;  nor  was  the  fact  oi  the  husband's 
detention  in  the  lunatic  ward  known  to  any  of 
the  guardians  until  the  25th  April,  when  -  the 
report  of  the  c^se  for  the  first  time  came  before 
them,  whereupon  the  husband  was  immediately 
discharged  from  the  house  by  order  of  the  visit- 
ing committee.  ^  An  action  having  been  brought 
by  him  against  the  board  of  guardians  for  false 
imprisonment : — Held,  that  the  board  was  en- 
titled to  notice  of  action  under  5  &  6  Will.  4,  c. 

76, 8. 104.   n. 

An  omimion  to  do  something  which  ought  to 
be  done  in  order  to  the  complete  performance  of 
a  duty  imposed  upon  a  public  body  under  an  act 
of  parliament,  or  the  continuing  to  leave  any 
sucn  duty  unperformed;  amounts  to  **  an  act 
done  or  intended  to  be  done,"  within  the  mean- 
ing of  a  clause  requiring  a  notice  of  action. 
Jolliffe  V.  Wallasey  Loral  Board,  9  L.  R.,  C.  P. 
62  ;  43  L.  J.,  C.  P.  41  ;  29  L.  T.  682. 


J.  Oompaniea  Oenerally. 

The  6  &  7  Will.  4,  c.  105,  s.  8,  which  requires 
notice  to  be  given  one  calendar  month  before 
bringing  any  action  in  any  of  his  Majesty's 
courts  against  the  City  of  Dublin  Steam  Packet 
Company,  has  reference  merely  to  actions  in 
personam  against  the  company,  and  not  to 
actions  in  rem  against  the  company's  vessels. 
The  Mvllhigar,  26  L.  T.  326. 

To  an  action  for  slander,  the  defendant 
pleaded  that  the  words  were  spoken  whUe  he 
was  acting  as  clerk  of  the  marxets  of  Dublin, 
and  in  pursuance  of  statutes  entitling  him  to  a 
month's  notice  of  action  for  any  act  done  in 
pursuance  of  them,  and  that  no  notice  was  given : 
— Held  good,  and  that  words  spoken  whilst  act- 
ing  in  pursuance  of  the  statutes  were  as  much 
within  their  protection  as  acts  done.  Murray  v. 
MSwiney,  9  Ir.  B.,  C.  L.  646. 

The  39  &  40  Geo.  3,  c.  69,  s.  184,  directed  that 
the  West  India  Dock  Company  should  be  sued  in 
the  name  of  their  treasurer,  and  extended  the 
protection  of  the  24  Geo.  2,  c  44,  for  privileging 
justices  of  the  peace  in  actions  brought  against 
them  as  such,  to  the  Lord  Mayor  and  Aldermen 
of  London,  acting  under  the  act  beyond  the 
limits  of  the  city  ;.and  directed  that  no  action 
should  be  commenced  against  any  person  or 
persons  for  anything  done  in  pursuance  or  under 
colour  of  the  act,  until  after  notice  in  writing : 
— Held,  that  the  treasurer  of  the  company  was  a 
person  within  the  protection  of  the  clause,  and, 
being  sued  for  an  act  done  by  the  company 
which  induced  an  injury  to  the  plaintiff,  was 
entitled  to  such  notice  before  action.  The  notice 
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is  necessity  in  actions  for  trespasses  or  torts. 
Wallace  v.  Smith,  5  East,  114  ;  1  Smith,  346. 

k.    Hallway  Companies. 

By  a  railway  act,  a  company  was  em^xjwered 
to  make  and  maintain  a  railway ;  all  persons 
were  to  have  liberty  to  use  the  same,  with 
carriages  properly  constructed,  upon  payment  of 
tolls;  and  the  company  was  empowered  to 
provide  locomotive  engines  and  carriages  for  the 
conveyance  of  goods  and  passengers.  It  enacted, 
that  no  action  should  be  brought  against  any 
person  for  anything  done  or  omitted  to  be  done 
in  pursuance  of  the  act,  without  notice  : — Held, 
that  the  company  was  not  entitled  to  notice 
where  an  action  was  brought  against  them  for 
negligence  in  carrying  a  passenger,  as  they  were 
sued  merely  as  carriers,  and  not  for  anything 
done  or  omitted  under  the  act.  Qtrpve  v. 
London  and  Brighton  Railway  Company,  5  Q.  B. 
747  ;  D.  &  M.  608  ;  3  Railw.  Cas.  692  ;  13  L. 
J.,   Q.  B.  133  ;  8  Jur.  464. 

A  railway  company  was  empowered  to  divert 
a  canal ;  and  it  was  enacted  that,  if  by  any 
accident  or  in  the  execution  of  any  works 
authorized  by  the  act  (otherwise  than  from  the 
neglect  or  mismanagement  of  the  canal  company), 
or  by  reason  of  the  bad  state  of  repair  of  the 
railway  company's  works,  the  canal  should  be  so 
obstructed  that  boats  could  not  pass,  the  railway 
company  should  pay  the  canal  company,  by  way 
of  ascertained  damages,  10^.  at  least  for  every 
hour  during  which  the  obstruction  should 
continue;  and  if  it  should  continue  beyond 
seventy-two  consecutive  hours,  or  should  have 
been  occasioned  by  any  wilful  act  of  the  rail- 
way company,  then  at  20^.  per  hour  at  least  by 
way  of  ascertained  damages ;  and  that,  in  default 
of  payment,  on  demand  on  the  railway  company's 
treasurer,  the  canal  company  might  recover  the 
sum  by  action.  It  was  also  enacted  that  no 
action  should  be  brought  for  anything  done  or 
omitted  to  be  done  in  pui-suance  of  the  act,  or 
in  the  execution  of  the  powers  or  authorities 
given  by  it,  without  twenty  days'  notice  :— Held, 
that  an  action  for  liquidated  damage?  incurred 
by  obstructing  the  canal  was  an  action  for  some- 
thing done  in  pursuance  of  the  act,  and  that  the 
limitation  clause  applied,  Kennet  and  Avon 
Canal  Navigation  v.  Great  Western  Railtcay 
Company,  7  Q.  B.  824  ;  4  Railw.  Cas.  90  ;  14  L. 
J.,  Q.  B.  325  ;  9  Jur.  788. 

EzoMsiTe  Chargei.]— By  a  railway  act  it 
was  enacted,  that  no  action  should  be  brought 
for  anything  done,  or  omitted  to  be  done, 
in  pursuance  of  the  act,  or  in  the  exe- 
cution of  the  powers  or  authorities  given  by 
the  act,  unless  twenty  days'  previous  notice  in 
writing  should  be  given.  The  company  having, 
contrary  to  the  provisions  of  the  act,  made  ex- 
cessive charges  for  the  carriage  of  goods,  and 
claimed  and  received  the  amount  of  such  charges 
from  the  plaintiff :— Held,  that,  in  an  action  for 
money  had  and  received,  to  recover  the  sums  so 
extorted,  the  company  was  entitled  to  notice  of 
action.  Xtmt  v.  Great  Weatern  Railway  Com- 
pany, 3  C.  B.  714  ;  4  Railw.  Cas.  699  ;  4  D.  &  L. 
481;  16L.  J.,  C.  P.  72. 

Action  against  a  railway  company  for  money 
received  by  the  company  for  the  use  of  the  plain- 
tifE,    Plea,  no  notice  of  action.    The  action  was 


for  overcharged.  By  a  section  of  the  Company's 
act,  no  action  shall  be  brought  for  anything  done 
in  pursuance  of  the  act,  unless  notice  in  writing 
is  given  to  the  company.  After  verdict  for  the 
company, — Held,  that  the  plea  was  bad  for  not 
averring  that  the  action  was  for  a  thing  done  in 
pursuance  of  the  act ;  and  that  the  section  did 
not  apply  to  such  an  action.  Garton  v.  Great 
Western  Railway  Company,  El.  Bl.  &  El.  837  ; 
28  L.  J.,  Q.  B.  321 ;  6  Jur.,  N.  S.  1244— Ex.  Ch. 


1.   Persons  acting  in  a  Double  Capacity. 

A  party  making  a  distress  for  two  causes,  as 
to  one  of  which  he  is  justified  and  entitl^  to 
notice  of  action,  is,  nevertheless,  liable  in  trespass 
as  to  the  other.  Lament  v.  Southall,  5  M.  &  W. 
416. 


3.    When  and  How  to  fifi  Given. 

a.    Form   and  Beqtiisites. 

Action  asrainst  JuBtioe— Kotioe  before  Quashing 
of  Order.] — A  notice  of  an  action  against  a  justice 
for  an  act  done  by  him  in  execution  of  his  office, 
under  an  order,  in  a  matter  in  which  he  has  no 
jurisdiction,  may  be  given  before  the  quashing  of 
the  order,  the  act  itself  being  the  cause  of  action, 
and  such  cause  of  action  being  complete  before 
the  quashing,  although  the  action  itself  cannot 
be  brought  until  after  the  quashing.  Uaylook  v. 
Sparke,  1  El.  &  Bl.  471  ;  22  L.  J.,  M.  C.  67  ;  17 
Jur.  731. 

Kotice  of  one  Writ — aotnal  Seryice  of  Another.] 

— Where  the  notice  stated  the  nature  of  the  writ 
intended  to  be  sued  out,  and  also  the  cause  of 
action  ;  and  a  writ  was  sued  out  and  served,  but 
afterwards  discontinued ;  and  within  the  time 
allowed  by  the  statute,  another  writ  ejusdem 
generis  was  sued  out  and  served,  in  which  another' 
person  was  joined  as  defendant :  the  court,  after 
verdict,  held  that  the  notice  was  sufficient.  Jones 
v.  Simpson,  1  C.  &  J.  174  ;  1  Tyr.  32. 

Length  of  Kotice.] — In  an  action  against  a 
justice  of  the  peace  for  anything  done  by  him  in 
the  execution  of  his  office,  the  day  both  of 
delivering  the  notice  and  that  of  bringing  the 
action  must  be  excluded.  Young  v.  Higgon, 
4  Jur.  125  ;  6  M.  &  W.  49  ;  8  D.  P.  C.  212. 

The  5  &  6  Will.  4,  c.  50,  s.  109  (Highway  Act), 
requiring  21  daj's'  notice  of  action  against 
justices  or  others  for  anything  done  under  the 
act,  does  not  impliedly  repeal  the  privilege  of 
justices  to  have  a  month's  notice  under  the  24 
Geo.  2,  c.  44,  s.  1.  Rex  v.  Barton,  12  A.  &  E. 
470  ;  4  P.  &  D.  182  ;  4  Jur.  987. 

Indorsements.] — ^The  name  and  place  of  abode 
of  the  plaintiff's  attorney  should  appear  on  the 
back  of  the  notice  of  action  (when  the  notice  of 
action  has  been  served  by  the  attorney)  :  and  it 
is  not  sufficient  that  they  should  appear  in  the 
body  or  at  the  foot  of  it.  Collins  v.  Ilvngerford, 
7  Jr.  C.  L.  R.  681. 

Where  a  notice  of  action  was  signed  by  the 
plaintiff  himself,  but  indorsed  by  his  attorney : — 
Held,  that  the  notice  yr&s  sufficient,  the  indorse- 
ment by  the  attorney  being  all  that  the  statute 
requires.  Morgan  v.  Leach,  10  M.  &  W.  658  f  2 
D.  N.  S.  522  ;  12  L.  J.,  M.  C.  4. 

It  is  sufficient,  in  indorsing  the  attorney's  name. 
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to  pnt  the  initial  only  of  his  christiAn  nAme. 
Mayhew^  v.  Lookj  2  Marsh,  377 ;  7  Taunt. 
63. 

It  is  sufficient,  if  signed  by  a  firm  of  two  attor- 
neys who  are  partners,  and  are  employed  by  the 
plaintiff  ;  and  if  signed  T.  &  W.  A.  W.  this  is 
good,  though  the  christian  name  of  one  is  T.  A., 
and  of  the  other  W.  A.,  if  there  was  no  other  firm 
of  the  same  surname  in  the  same  place  at  which 
the  notice  bore  date.  Jame*  v.  Suyift,  6  D.  &  R. 
625  ;  4  B.  &  C.  681  ;  2  C.  &  P.  237. 

A  notice  was  indorsed  by  Messrs.  England  and 
Shackles,  as  attorneys  for  the  plaintiff ;  but  before 
the  action  brought  the  partnership  was  dissolved, 
and  the  action  was  brought  by  Mr.  Englafid 
alone : — Held  to  be  no  ground  of  objection. 
HollingwoHh  v.  Palmer,  4  Ex,  267 ;  18  L.  J.. 
Ex.  409. 

A  description  of  the  attorney,  as  of  a  place  in 
London,  when  in  fact  the  place  is  in  Westminster, 
is  bad.    Shears  t.  Smith,  6  Esp.  138. 

When  signed  thus — "  Given  under  my  hand  at 
Durham,  the  11th  day  of,  kc  Sichard  Ratcliffe, 
attorney  for,  &c  :"  held  insufficient.  Taylor  v. 
Fenwick,  3  B.  &  P.  553,  n. ;  7  T.  E.  635,  n. ;  3 
Dongl.  178. 

An  indorsement  by  an  attorney  of  the  place  of 
his  office  is  an  indorsement  of  his  place  of 
abode.  Boherti  v.  WilUanut,  4  D.  P.  C.  483  ;  5 
Tyr.  583  ;  1  Gale,  315. 

An  indorsement  with  the  name  of  the  plaintiff's 
attorney,  and  the  words,  "  of  Birmingham,'*  as 
describing  the  place  of  his  abode,  is  sufficient. 
08h>m  v.  Gouyh,  3  B.  &  P.  551. 

In  wrong  Conrt]  —A  notice  of  an  action  in  the 
Common  Pleas  is  insufficient  to  support  an  action 
in  the  Queen's  Bench.  EUtob  v.  Wrfght^  3  C.  & 
K.3U 

Beseription  of  Oeoupation.]— A  party  may  de- 
scribe himself  by  the  addition  of  what  he  really 
is,  e.g. "  dealer,"  although,  in  the  commitment,  he 
38  described  as  a  labourer.  Mason  v.  Jiarker^  1 
C.  &  K.  100, 

Form  of  Aotion.] — The  notice  need  not  state 
the  form  of  action ;  it  is  sufficient  to  state  the 
cause  of  action.  Prickett  v.  Gratrex,  2  New 
Sess.  Oas.  429  ;  8  Q.  B.  1020 ;  1  0.  &  K.  651 ;  15 
L.  J.,  M.  C.  145  ;  10  Jur.  566. 

Canto  of  Action.] — In  an  action  against  a 
justice  of  the  peace  for  an  act  done  within  his 
jurisdiction,  the  notice  of  action  must  state  that 
the  act  was  done  maliciously,  and  without  rea- 
sonable and  probable  cause,  or  it  will  not  be 
sufficient  witAin  sect.  9  of  11  &  12  Vict.  c.  44. 
Taylor  v.  Ntsfidd,  3  El.  &  Bl.  725 ;  2  C.  L.  R. 
1312 ;  23  L.  J.,  M.  C.  169 ;  18  Jur.  747. 

A  notice  of  action  must  state  the  substantial 
cause  of  action  intended  to  be  relied  on,  clearly 
and  explicitly,  and  in  such  a  manner  as  will  not 
be  likely  to  mislead  the  justice  of  the  peace, 
and  BO  probably  prevent  his  tendering  amends. 
/». 

Plaoo  and  Timo.] — ^A  notice  of  action  does  not 
clearly  and  explicitly  contain  the  cause  of  action, 
if  it  omits  to  mention  the  place  where  the  act 
complained  of  was  done,  iiartim  v.  Uppeher  or 
Uveher,  1  D.,  N.  8.  555 ;  2  G.  &  D.  716 ;  3  Q,  B. 
662 ;  11  L.  J.,  Q.  B.  291 ;  6  Jot.  582 


A  tender  of  amends  does  not  cure  such  a  de- 
fect.   Ih, 

A  notice  to  a  special  constable  stated  the  griev- 
ances to  be,  that  he,  on  the  30th  January,  at  S,. 
arrested  and  imprisoned  the  plaintiff  on  a  charge 
of  felony,  and  took  him  then  in  custody  to  D., 
detained  him  twelve  hours  in  custody,  and  caused 
him  to  be  taken  before  certain  justices  of  the 
peace  at  D.  on  the  31st  of  the  said  month : — 
Held,  that  the  time  and  place  of  committing  the 
grievances  were  sufficiently  specified.  Jones  v. 
NicholU,  1  New  Sess.  Cas.  524 ;  13  M.  &  W.  361 ; 
2  D.  &  L.  425 ;  14  L.  J.,  Ex.  42  ;  8  Jur.  989. 

A  notice  of  action  against  an  officer  of  the 
Metropolitan  Police,  under  10  Geo.  4,  c,  44,  s.  41, 
must  specify  the  time  and  place  of  the  act  com- 
plained of,  Breese  v.  Jerdein,  4  Q.  B.  685  ;  2  G. 
&  D.  720 ;  12  L.  J.,  Q.  B.  234  ;  7  Jur.  490. 

Where  a  statute  requires  a  month's  notice  of 
action  to  be  given  before  the  commencement  of  an 
action,  a  letter  written  to  the  defendant  six  weeks 
before  action,  threatening  proceedings  unless  an 
apology  was  made  and  certain  costs  were  paid,  is 
not  such  a  notice  as  the  statute  requires.  Wyn^ 
yard  t.  Marks,  15  L.  T.,  691. 

Under  the  Metropolitan  Works  Act,  25  k  26 
Vict.  c.  102,  s.  106,  a  notice  of  action  left  with  the 
foreman  of  a  contractor,  at  a  yard  of  his  where 
there  was  an  office,  on  the  day  from  which  a 
calendar  month  expired  the  day  before  action,  is 
sufficient,  although  it  did  not  come  to  the  hands 
of  the  defendant  nntil  the  day  afterwards. 
Moody  V.  Delhieky  4  F.  &  F.  938. 

Where  notice  of  action  was  given  on  the 
28th  of  a  month,  and  an  action  commenced  on 
the  29th  of  the  following  month. — Held,  sufficient. 
Freeman  v.  Bead,  4  B.  &  S.  174 ;  32  L.  J.,  M.  C. 
226 ;  10  Jur.,  N  S.  149 ;  8  L.  T.  468 ;  11  W.  R. 
802. 

A  notice  stated  the  cause  of  action  thus : — 
"  For  that  you  on  the  10th  day  of  May,  1844, 
with  force  and  arms,  caused  an  assault  to  be  made 
upon  me,  and  then  caused  me  to  be  beaten,  and 
to  be  forced  and  compelled  to  go  along  divers 
public  streets  and  roads,  to  a  prison,  to  wit,  at 
Louth,  in  &c.,  and  to  be  unlawinlly  imprisoned 
and  kept  in  prison  there  for  forty  days  then  next 
following."  At  the  trial,  the  proof  was  confined 
to  the  imprisonment  in  the  gaol  at  Louth,  under 
an  invalid  warrant : — Held,  that  the  notice  suffi- 
ciently stated  the  place  of  the  injury,  so  as  to 
enable  the  plaintiff  to  recover  in  respect  of  such 
imprisonment.  Jacklin  v,  Fytehe,  14  M.  &  W. 
381 ;  16  L.  J.,  Ex.  102. 

Justices  convicted  A.  under  6  &  7  Vict, 
c.  68,  in  his  absence,  of  keeping  an  unlicensed 
theatre.  Immediately  after  the  conviction,  he, 
being  in  the  presence  of  the  justices,  asked  leave 
to  go  to  his  home.  One  of  the  justices  said  if  he 
went  he  must  go  in  custody.  He  was  detained 
for  a  day  and  a  night.  A  warrant  not  return- 
able on  a  day  certain  was  issued  by  the  justices. 
It  recited  a  conviction,  adjudging  A.  to  pay  a 
penalty  of  bl.  and  \2s,  costs,  and  directed  the 
sums  to  be  levied  by  distress.  Under  this  war- 
rant his  goods  were  seized  and  sold.  A  convic- 
tion was  drawn  up,  adjudging  him  to  pay  a 
penalty,  but  silent  as  to  costs :  and  there  was  no 
evidence  that  in  fact  the  justices  had  adjudicated 
on  the  costs.  The  conviction  was  quashed.  Notice 
of  action  was  given  to  the  justices  for  that  they, 
"  at  H.,  on  the  Ist  day  August,"  &c,  imprisoned 
A.,  and  also  for  that  th^  **  on  the  said  1st  day,'* 
&c.,  seised  his  goods  ;^Held,  that  the  notice  was 
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sufficiently  certain  as  to  -avennent  of  place. 
Leary  v.  Patrick,  15  Q,  B.  266 ;  4  New  Seas.  Cas. 
258 ;  19  L;  J^  M.  C.  21 ;  li  Jur,  932. 

Anurant  fieeoTerable.1 — In  an  action  against  a 
justice  for  taking  goods,  the  plaintiff  cannot 
recover  more  than  the  value  stated  in  his  notice. 
Strir^ger  v.  Martyr^  6  Esp.  134. 

Vazianee  in.]— A  notice  to  a  constable,  in  pur- 
suance of  10  Qeo.  4,  c.  44,  s.  41,  mentioned  appre- 
hension, detention  in  custody,  and  imprisonment, 
as  the  cause  of  action.  The  declaration  con- 
tained two  counts — one  for  the  cause  of  action 
stated  in  the  notice,  and  the  other  for  taking  the 
goods  of  the  plaintiff.  A  verdict  was  given  for 
him  upon  the  first  count  only : — Held,  that  the 
variance  was  not  material.  Breeze  v.  Bradley 
or  JerdHny  4  Q.  B.  685  j  2  G.  &  D.  720 ;  12  L.  J., 
Q.  B.  234 ;  7  Jur.  490. 

CMiftnLCtlon  of  Votieea.]  —  In  construing 
notices  of  action  under  the  varioua  statutes 
requiring  them,  the  court  will  not  subject  them 
to  too  nice  and  narrow  an  examination ;  the 
object  being  that  they  should  be  plain  and 
intelligible  to  plain  men.  Jones  v.  JMcholls, 
1.  New  Sess.  Cas.  -524  ;  13  M.  &  W.  361 ;  2  D. 
&  L.  426  ;  14  L.  J.,  Ex.  42  ;  8  Jur.  989. 

A  notice  is  not  vitiated  by  being  in  the  form 
of  a  declaration,  and  unnecessarily  ample,  if  it 
expresses  the  cause  of  action  with  sufficient 
clearness.  Oimbert  v.  Opyney,  M'CleL  &  Y.  469. 
And  see  Bobson  v.  Spearman^  3  B.  &  A.  493. 

A  notice  of  action,  against  bricklayers,  for 
negligence  in  repairing  a  public  sewer,  is  not  to 
be  construed  with  the  saine  strictness  as  is  gener- 
ally required  in  pl^sading,  provided  there  is  a 
sufficient  cause  of  action  ^ewn  upon  the  face  of 
it.;  therefore,  a  notice  under  a  local  act,  "  that 
the  defendant  made,  altered,  repaired,  cut,  dug, 
worked,  and  enlarged  the  sewer  in  so  negligent, 
incautious,  unskilful,  improvident,  and  improper 
a. manner,  that  the  plaintiff's,  premises  fell,  and 
were  greatly  damaged^  weakened,  and  destroyed^" 
is  a  sufficient  notice,  though  the  proof  was,  first, 
that  the  defendant  had  not  propped  and  shored 
ttp  the  house  in  the  progress  of  tJie  work  :  and, 
secondly,  that  the  imm(3iate  cause  of  the  injury 
was  the  falling  of  other  houses,  which  drew  the 
plaintiff's  after  them.  Joneg  v.  Birdf  1  D.  &  R. 
497  ;  5  B.  &  A.  837. 

But. a  notice,  against  a  toll-gate  keeper,  '^  for 
demanding  and  taking  of  the  plaintiff  toll  for 
and  in  ro8{)ect  of  certain  matters  and  things 
particularly  mentioned  and  exempted  from  the 
payment  of  toll  in  and  by  an  act  of  parliament 
intituled,  &c.,"  is  too  uncertain,  and  bad.  Free- 
man V.  Line,  2  Chit.  673. 

A  notice  of  an  action  for  breaking  and  enter- 
ing the  plaintiff's  house,  and  seizing  goods, 
which  goods  were  "  lying  and  being  in  and  upon 
my  dwdling-house,"  will  not  sup])Qrt  a  charge  in 
the  declaration  of  taking  the  plaintiff's  goods. 
BUM  V.  Wright,  3  C.  &  K.  31. 

But  a  notice  of  action  given  to  the  high 
bailiffs  of  >  county .  court  under  9  &  10  Vict. 
c.  95,  s.  138,  which  stated  that  the  action  would 
be  brought  ^^  to  recover  compensation  in  damages 
for  a  trespass  and  excessive  levy  conmutted  by 
you  and  your  officers  on  the  3rd  day  of  December, 
1863,  by  selling  and  disposing,  of -certain  goods 
and  chattels  in  and  upon  the  premises,'*,  is  not 
bad  jor.not  stating  who^^^oodswci-e  seleed,  nor 


the  amount  of  damages  sought  to  be  recovered. 
Burton  t.  Le  Gros,  34  L.  J.,  Q.  B.  91 ;  11  L.  T. 
270 ;  13  W.  R.  46. 

A  notice  of  action  against  a  magistrate  for 
acts  done  in  the  exercise  of  his  office,  not  stating 
the  place  in  which  the  acts  complained  of  had 
been  committed,  is  insufficient,  ihtrbes  v.  Lloyd, 
10  Ir.  R.,  C.  L.  662— Ex.  Ch. 

In  an  action  against  a  local  board  acting  under 
the  Public  Health  Act,  1848  (11  &  12  Vict, 
c.  63),  for  not  having  properly  fiUed  up  a  trench 
which  the  board  had  caused  to  be  made  in  a 
road  for  laying  down  a  sewer,  by  reason  of 
which  that  part  of  the  road  gave  way,  and  the 
plaintiff's  horse  was  injured,  the  notice  of  action 
given  in  compliance  with  sect.  139  stated  that 
the  board  did  by  their  "  labourers,  servants,  and 
others  on  or  about  the  13th  of  May  last  negli- 
gently, carelessly  and  improperly  leave  a  certain 
portion  of  the  road  or  highway  in  an  insufficient 
and  improper  state  of  repair,  whereby  a  horse  " 
of  the  plaintiff  "  sank  into  the  road  or  highway, 
and  was  thrown  therein,"  and  injured  : — Held, 
that  the  notice  was  not  limited  to  a  complaint 
of  an  injury  from  non-repair  of  the  roao,  but 
was  applicable  to  a  cause  of  action  arising  from 
an  act  of  misfeasance,  and  was  therefore  a 
sufficient  notice  of  the  cause  of  action.  Stnith 
V.  West  Derby  Loral  Board,  3  C.  P.  I).  423  ; 
47  L.  J.,  C.  P.  607 ;  ,38  L.  T.  716  ;  27  W.  R. 
137. 

A  notice  stated  that  a  writ  would  be  issued 
against  the  defendant,  for  that  he  had  caused  a 
distress  to  be  levied  at  the  plaintiff's  office  of 
business.  The  declaration  was  for  breaking  and 
entering^  and  seizing  the  plaintiff's,  goods  '^ — 
Held,  that  the^iotice  was  sufficient.  -  HoUing^ 
warth  V.  ralmer,A  Ex.  267  ;  18  L.  J.,  Ex.  409. 

When  in  the  Vame  of  a  Party  who  wai  Dead.] 

— ^A  notice  in  these  words  : — "  I  do  hereby,  as 
attorney  for  A.  P.  and  E.  P.  (the  plaintiff),  and 
in  pursuance  of  the  statute,  give  you  notice  that 
an  action  will  be  commenced  against  you  for 
recovery  of  compensation  in  damages  for  an 
illegal  seizure  and  distraint,  and  for  the  value  of 
the  property  seized."  A.  P.  was  dead  at  the  time 
of  the  service  of  the  notice  : — Held,  that  the 
notice,  being  in  the  name  of  a  party  who  was 
dead,  was  insufficient.  PHkingtoth  v.  BUry, 
6  D.  &  L.  628  ;  3  Ex.  739  ;  18  L.  J.,  Ex.  323. 

Statemont  of  Names.] — If  a  notice  of  action 
against  a  magistrate  for  wrongful  distress  under 
a  conviction,  states  the  person  to  whom  the 
warrant  is  directed,  it  must  state  it  correctly. 
Aked  V.  Stocks,  4  Bing.  509  ;  1  M.  &  P.  346. 

One  Notice  to  Several  Persons.] — ^A  separats 
notice  to  each  of  several  persons  intended  to  be 
sued,  is  sufficient  to  found  a  joint  action 
against  all  for  acts  committed  in  pursu- 
ance of  an  act  of  parliament,  which  provided 
that  no  plaintiff  shall  recover  in  an  action  for 
anything  done  in  pursuance  thereof,  without 
notice  to  the  defendant  or  defendants  of  such 
intended  action,  although  none  of  the  other 
persons  who  are  afterwards  joined  in  the  action 
are  named  in  the  notice  „to  either  of  them. 
Agar  y.  Morgan,  2  Price,  1^6. 

A  notice'  of  action  aga^st  a  magistrate  its 
sufficient  •  to  warrant  a  y rit  and  proceeding 
against  the  magistrate  anj  a  constable  jointly, 
Jones  V.  /Simpson,  1  C.  &  J;  174  )  1  Tyr,  32, 
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Snfflciency  of  Votioe.] — A  letter  fi^om  the  plain- 
tiff's attorney,  declaring  that  he  is  iustracted  to 
take  legal  proceedings  unless  goods  are  delivered 
up.  is  not  a  sufficient  notice  of  action.  LewU  v. 
Smith,  Holt,  27.  ii.  P.,  Manan  v.  Birkenhead 
ImpraremerU  Commi^fianrrf,  6  H.  &  N.  72  ;  29 
L.  J.,  Ex.  406. 

Where  trustees  of  a  paviug  act  were  entitled 
to  a  certain  numljcr  of  daj's'  notice  of  action, 
for  anything  done  in  pursuance  of  the  act,  a 
notice  that,  unless  the  name  of  the  party  on 
whose  information  they  had  taken  certain  steps 
were  given  up,  proceedings  would  be  taken 
against  them,  is  bad,  because  conditional ;  and, 
because  it  should  have  specified  that  the  action 
would  be  commenced  at  the  expiration  of  the 
number  of  days  mentioned  in  the  act.  Xorrig 
T.  Smith,  2  P.  &  D.  353  ;  10  A.  &  E.  188. 

One  i>erson  acted  fts  clerk  to  two  bodies  of 
public  officers.  A  notice  of  action  was  given 
him,  addressed  to  him  as  clerk  to  the  one  body, 
the  cause  of  action  arising  under  the  authority  of 
the  other  body : — Held,  insufficient.  Uider  v. 
DorrelL  1  Taunt.  383. 

A  notice  signed  by  "  A.  E.  P.,  solicitor,  acting 
on  the  behalf  and  as  the  prochein  amy  of  the 
plaintiff,"  who  was  an  infant : — Held,  sufficient, 
where  notice  wa.s  required  to  be  given  "  by  the 
attomev  or  agent.'*  Be  Gondouin  v.  Lewi^,  2 
P.  &  D."'283  ;  10  A.  &  E.  117  ;  3  Jur.  1168. 

A  notice  of  action  to  a  bailiff  of  a  county  court 
Is  not  bad  because  it  dcscribas  him  as  having 
acted  under  a  statute  which  does  not  relate  at 
all  to  county  courts,  or  to  the  matter  in  question ; 
if  it  gives  him  notice  of  the  action  and  of  the 
cause  thereof  it  is  sufficient,  and  such  a  reference 
to  a  wrong  statute  may  be  rejected.  Macgregor 
V.  Galitwortfnj,  3  C.  &'K.  8. 

A  plaintiff  having,  after  notice  of  action  for 
extortion  by  a  railway  company  in  carrying  his 
goods,  served  the  company  wi^h  a  demand  of 
interest  under  3  &  4  Will.  4,  c.  42,  s.  28  :— Held, 
that  an  arbitrator,  under  a  submission  of  all 
matters  in  difference,  might  award  the  plaintiff 
interest,  notwithstanding  the  notice  of  action 
did  not  contain  a  demand  of  interest.  Edwards 
V.  Great  Western  Railway  Company,  11  C.  B. 
588  ;  21  L.  J.,  C.  P.  72. 

Particulars  of  demand  in  a  plaint  in  a  county 
court  were,  first,  for  unlawfully  entering  premises 
and  seizing  cattle  tinder  colour  of  a  distress  ; 
secondly,  for  unlawfully  selling  three  other  cattle 
not  distrained  ;  thirdly,  for  not  having  the  cattle 
so  sold  appraised  before  selling  them  ;  and 
fourthly,  for  continuing  on  the  premises,  and 
proceeding  to  sell  the  cattle  after  an  abandon- 
ment of  the  distress.  A  notice  of  action  given 
as  under  5  &  6  Vict.  c.  54,  s.  19  (Tithe  Commuta- 
tion Act),  stated  that  the  plaintiff  would  bring 
bis  plaint  against  the  defendant  for  having  on 
the  1 1th  of  March  enteited  his  premises  and  seized 
three  heifers  there,  and  for  having  continued 
there  several  days,  and  also  for  that  the  defen- 
dant against  tlic  plaintiffs  will  on  the  17th 
Mareh  did  seize,  sell,  and  remove  from  the 
plaintiff's  premises  three  heifers  belonging  to 
him -.—Held,  that  the  plaintiff  was  entitled  to 
go  into  evidence  in  support  of  the  fourth  item, 
as  it  was  one  for  which  no  notice  of  action  wa.s 
necessary  ;  or,  if  necessarj-,  the  notice  given  was 
lai?re  enough  to  apply  to  it.  Ilatcard  v.  Remei', 
2  El.  k.  Bl.  915  ;  23  L.  J.,  Q.  B.  60. 

A  notice  of  action  signed  by  B.,  under  9  &  10 
Vict.  c.  95,  8.  138,  against  the  bailiff  of  a  county 


court,  as  follows : ''  It  is  my  intention  at  the  end 
of  one  calendar  month  from  the  date  hereof  to 
commence  an  action  against  you  in  the  €X>urt 
of  Qfueen's  Bench,  to  recover  compensation  in 
damages  for  a  trespass  and  ezcessiye  levy  com- 
mitted by  you  and  your  officers  on  the  3rd  of 
December,  1863,  by  selling  and  disposing  of 
certain  goods  upon  the  premises.  No.  80,  I>^by- 
shire-street,  &c.,  to  satisfy  debt  and  expenses 
under  an  order  recovered  against  me  in  the  B. 
county  court,"  is  sufficient.  Burton  v.  Le  Grw, 
34  L.  J.,  Q.  B.  91  ;  11  L.  T.  270 ;  13  W.  ».  46. 

By  25  &  26  Vict.  c.  102,  s.  106,  no  action  or 
proceeding  shall  be  commenced  against  the  Me- 
tropolitan Board  of  Works  for  anything  done  or 
intended  to  be  done  under  the  powers  of  that 
board,  under  certain  statutes,  until  after  one 
month*s  notice,  and  '*  every  such  action  and  pro- 
ceeding shall  be  brought  or  commenced  within 
six  months  next  after  the  accrual  of  the  cause  of 
action  or  ground  of  claim  or  demand,  and  not 
afterwards  :  '* — Held,  that  a  notice  of  claim  and 
demand  of  arbitration  for  damage  done  to  build- 
ings by  the  Metropolitan  Boaid  of  Works,  acting 
under  their  statutory  powers,  is  not  such  a  pro- 
ceeding against  the  Metropolitan  Board  of  Works 
as  to  render  it  necessary  that  it  should  be  made 
within  six  months  after  the  damage  is  caused. 
BeVany  v.  Metropolitan  Board  of  Works,  2  L.  R., 
C.  P.  532  ;  36  L.  J.,  C.  P.  227  ;  16  L.  T.  386  ;  15 
W.  R.  841.  Affirmed  on  appeal,  3  L.  R.,  0.  P. 
Ill  ;  37  L.  J.,  C.  P.  59  ;  17  L.  T.  262  ;  16  W.  R. 
137— Ex.  Ch. 

b.  Service. 

Sei-vice  of  a  notice  of  action  to  a  magistrate 
by  a  clerk  of  the  attorney  is  sufficient,  and  the 
notice  need  not  be  served  by  the  attorney  him<y 
self.  Morgan  v.  Leach,  10  M.  &  W.  558  ;  2  D., 
N.  S,  522  ;  12  L.  J.,  M.  C.  4. 

o.  FroofL 

Kecestity  fbr.] — A  witness,  who 'served  a 
notice  of  action,  did  not  know  the  hand- 
writing of  the  plaintiff  whose  signature  the 
notice  purported  to  bear,  and  no  evidence  was 
given  of  his  handwriting : — Held,  sufficient  with- 
out such  proof,  as  it  was  enough  that  the  notice 
should  have  been  served  on  his  behalf,  Forman 
V.  Bawes,  Car.  &  M.  127. 

Waiving.] — The  mere  act  of  a  magistrate 
cannot  waive  the  necessity  of  proving  a  notice 
of  action.  Martins  v.  Upcher  or  Uppcher,  1  D., 
N.  8.  565 ;  2  G.  &  D.  716 ;  3  Q.  B.  662 ;  6  Jur. 

582. 

Therefore,  where  a  magistrate  had  sent  to 
the  plaintiff  a  paper  writing,  reciting  the  notice 
that  had  been  served  on  him,  and  tendering 
amends  in  respect  of  the  matter  contained  in 
such  notice,  proof  of  such  notice  was  still  re- 
quired,   lb. 

In  an  action  against  a  justice  of  the  peace 
for  acts  done  in  the  execution  of  his  office, 
the  proof  of  notice  of  action  is  a  necessary  part 
of  the  plaintiff's  case,  and  must  be  given  by 
him.  though  the  want  of  it  is  not  relied  upon  in 
pleading  by  the  defendant.  Lafcrenso?i  v.  Hill) 
10  Ir.  C.  L.  R,  498. 

4.  Pleading  Want  of  Notice. 
Keceisity  of.]— Where  an  act  provided  that  a 
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plaintjf!  should  not  pcoorer  in  any  action  for 
anything  done  in  pursaanee  of  the  act,  unless 
twenty-one  days'  notice  of  action  should  be 
given  : — Held,  that  the  defendant  must  plead  the 
want  of  such  notice,  or  he  could  not  avail  him- 
self of  it.  JDavey  v.  Wame,  14  M.  k  W.  199  ;  15 
L.  J.,  Ex.  253  ;  S,  P.,  Law  v.  Dodd,  1  Ex.  845 ; 
17  L.  J.,  M.  C.  66. 

Under  the  9  &  10  Vict.  c.  95  (County  Courts 
Act),  to  take  advantage  of  want  of  notice  of 
action,  it  must  be  specially  pleaded.  Smith  v. 
Pritehard,  2  C.  &  K.  699. 

SuAoienoyof.] — To  an  action  against  a  clerk  of 
the  pasture-masters  of  a  borough,  under  a  local 
act,  for  money  received  by  the  pasture-masters 
to  the  plaintiff's  use,  he  pleaded,  that  the  debt 
arose  out  of  the  sale  of  a  heifer  of  the  plaintiflE 
by  the  pasture-masters  after  the  passing  of  the 
local  act  and  6  &  6  Vict.  c.  97  ;  that  the  sale  of 
the  heifer  was  a  thing  done  in  pursuance  of  the 
first-mentioned  act ;  and  that  no  notice  of  action 
had  been  given  to  the  defendant,  or  to  the 
pasture-masters  :— Held,  that  the  plea  contained 
no  sufficient  averment  that  the  thing  complained 
of  was  a  thing  done  in  pursuance  of  the  powers 
and  authorities  given  bv  the  local  act.  Peek  v 
Boyes,  7  Scott,  N.  R.  436  ;  6  M.  &  G.  726. 

In  trover,  a  defendant  pleaded  that  the 
grievance  was  committed  after  the  passing  of 
7  &  8  Vict.  c.  19,  for  regulating  bail iflfe  of  inferior 
courts,  that  he  had  been  duly  appointed  to  act 
as  bailifF  in  execution  of  the  process  of  the 
Tolzey  Court  of  Bristol,  which  court  has,  by 
charter,  jurisdiction  for  the  recovery  of  debts, 
and  that  he  at  the  time  of  committing  the 
grievance  was  a  bailiff  of  the  court,  and  that  the 
grievance  was  a  thing  done  in  pursuance  of  his 
duty  as  such  bailiff,  and  that  no  notice  of  action 
was  given  :— Held,  sufficient,  and  that  he  was  justi- 
fied, on  the  ground  that  he  was  bailiff  de  facto. 
Braham  v.  WatkfM,  4  D.  &  L.  42  ;  16  M.  &  W. 
77  ;  16  L.  J.  Ex.  9. 


ADJUDICATION  OF  BANK 

RUPTCY. 

See  BANKRUPTCY. 


ADJUSTMENT. 

See  INSURANCE. 


ADMINISTRATION. 

Sec  EXECUTOR  AND  ADMINISTRATOR. 


5.    Effect  op  Omission  to  Give. 

Bars  Bight  of  Action  at  well  as  Coits.]— The 
proviso  in  sect.  143  of  the  Turnpike  Act,  3  Geo.  4, 
c.  126,  is  not  confined  to  that  part  of  the  section 
which  immediately  precedes  it,  but  extends  to 
the  whole  matter  in  the  section  ;  and,  therefore, 
if  a  party  seeking  to  recover  the  penalties  im- 
l>osed  by  that  act  omita  to  give  the  requisite 
notice  or  to  commence  his  action  within  the 
prescribed  time,  he  is  not  merely  barred  of  his 
right  to  costs,  but  of  his  right  of  action  alto- 
gether. Cohbett  V.  Warner,  1  H.  &  N.  388  :  26 
L.  J.,  Ex.  11— Ex.  Ch. 

XI.     COMPROMISE   OF  ACTION. 
See  Compromises. 

XII.     CONSOLIDATION,   TRANSFER,  &c. 

See  Pbactice. 


ADMIRALTY, 

Contract  with  Lords  ot]— C.  contracted  with 
the  commissioners  of  the  Admiralty  to  convey 
the  mails  from  Calais  to  Dover  during  the  con- 
tinuance of  the  contract,  and  the  commissioners 
for  and  on  behalf  of  her  Majesty  agreed  to  pay 
to  him  from  and  out  of  the  moneys  to  be  pro- 
vided by  parliament,  18,0007.  per  year  ;  the 
contract  to  continue  from  the  date  until  a.d 
1870  :— Held,  that  there  was  no  obligation  on  the 
part  of  the  commissionere  to  employ  C.  under 
the  contract,  parliament  not  having  provided 
moneys  for  the  payment.  Churchtvard  v.  /?/-</., 
1  L.  R.,  Q.  B.  173  ;  14  L.  T.  57.  ^ 


ACTUARY. 

See  EVIDENCE  (WITNESSES). 


Consent  of,  to  Obstruction  to  Navigation.!— 

Where  the  Metropolitan  Boai-d  of  Works  earned 
a  pipe  connected  with  a  sewer  some  distance  into 
the  Thames,  and  protected  Uie  mouth  of  it  bv 
driving  piles  into  the  bed  of  the  river :  which 
piles  damaged  a  vessel :— Held,  that  as  the  BoaM 
had  not  obtained  the  approval  of  tte  Boaixi  of 
Admiralty  of  the  works  as  required  by  21  &  22 
Vict,  c.  104,  8.  27,  they  were  liable  in  an  action 
for  obstructing  the  free  navigation  of  the  rivei- 
and  that  although  the  act  gave  them  power  t J 
erect  works  on   the  soil  or  bed  of   the  river 
Thames,  yet  nevertheless  it  was    a    condition 
precedent  to  the  erection   of  such   works  that 
they  should  obtain  the  approval  of  the  Board  of 
Admiralty  and  that  the  approval  of  the  conser- 
vators of  the  Ihamcs  was-iiot  sufficient.   Brmcn. 
low  V.  MetropolUan  Board  of  Work^,  13  C  B 
N.  S.  708  ;  31  L.  J,  C.   P.  HO  ;  8  Jur.  N  S  891  •' 
6  L.  T.  ]87  ;  10  W.  li.  384.       '  °  ''^^  ^-  ^-  ^^^  ' 

*ff^?f  agftmtt.]-The  Loi-ds  Commissioners 
ot  the  Admiralty  are  empowei-ed  to  sue  and  be 
sued  in  respect  of  certain  matters  under  a  col- 
lective  name  ;  an  action  lies  against  them  in' 
rcspcct  of  some  of  such  matters.  A  writ  of 
summons  directed  to  them  in  that  name  havine 
been  served  upon  one  of  the  commissioners,  the 
court  refused  to  set  aside  the  writ,  althourfi  it 
appeared  upon  the  plaintiff's  affidavit,  on  shew- 
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ing  cause,  that  the  cause  of  action  was  one  for 
which  the  defendants  were  not  suable  in  their 
coUectiye  name.  Willfanu  v.  Admiralty  {Lords 
CommiMtimerf),  2  L.  M.  &  P.  456  ;  12  C.  B.  420  ; 
20  L.  J.,  C.  P.  245  ;  16  Jur.  42. 

Droits.] — During  the  Russian  war,  one  of  the 
Queen's  snips  of  war,  on  her  passage  to  Odessa, 
fell  in  wiui  and  took  possession  of  a  raft  of 
timber,  baring  the  Russian  Imperial  mark  painted 
on  the  sereral  spars  composing  the  same  : — Held, 
that  such  timber  must  be  condemned  as  a  droit 
of  the  Crown  and  not  a  droit  of  Admiralty. 
Anon,  5  Jur.,  N.  S.  1X09. 

Jvisdiotion  of  Court  otySee  SHiPPixa. 


ADMISSIONS. 


See  EVIDENCE. 


ADULTERATION. 

See  HEALTH. 


ADULTERY. 

See  HUSBAND  AND  WIFE. 


ADVERSE   POSSESSION. 

In  Qeetment.] — See  Ejectment. 

Statute  of  Limitations]. — See  Limitations 
(Statute  of). 


ADVERTISEMENT. 

Eridenoo — Kotloo.] — An  advertiscm^t  pub- 
lished in  several  daily  newspapers  is  not  evidence 
of  notice  to  any  individual  who  is  not  proved  to 
have  taken  in  or  to  have  been  in  the  habit  of 
reading  one  of  the  newspapers  in  which  it  ap- 
peared.   Boydell  v,  Drummond^  2  Camp.  157. 

Evidence  that  an  advertisement  was  inserted 
in  a  country  newspaper,  circulated  at  the  resi- 
dence of  a  party,  is  not  admissible  as  proof  of 
notice  to  the  party  of  the  facts  contained  in  the 
advertisement,  unless  it  is  shown  that  he  took 
the  newspaper  in.  Nortoieh  and  Loweitoft 
JVdvi^ation  v.  Theobald,  M.  &  M.  153.  AtuI  see 
JfiyiDEKCB. 


Contraot  by.] — A  circular  sent  out,  as  fol- 
lows : — "  We  are  instructed  to  offer  to  the  whole- 
sale trade  for  sale  by  tender  the  stock  in  trade  of 
A.,  amounting  as  per  stock  book  to  2,603/.  13*.  lef ., 
and  which  will  be  sold  at  a  discount  in  one  lot : 
payment  to  be  made  in  cash  :  the  tenders  will  be 
received  and  opened  at  our  oflSces,"  does  not 
amount  to  a  contract  or  a  promise  to  sell  to  the 
person  who  makes  the  highest  tender.  Spencer 
V.  Uardmg,  5  L.  R.,  C.  P,  561  ;  39  L.  J.,  C.  P. 
332  ;  23  L.  T.  237  ;  19  W.  R.  48. 

The  liability  of  a  party  who  advertises  gener- 
ally a  rewai"d  for  information  to  any  one  not 
named  in  the  advertisement  who  shall  give  the 
information  asked  for,  is  a  liability  at  common 
law,  and  not  a  contract  within  the  Statute  of 
Frauds.  Williams  v.  Byrne,  1  Moore,  P.  C.  C, 
N.  S.  lU  ;  8  L.  T.  69. 

After  a  reward  offered,  a  constable  provided 
the  information  required  : — Held,  a  good  consi- 
deration for  a  promise  to  pay.  England  v. 
Davidson,  11  A.  &  E.  856. 

Bewaid  for  Approhending  a  Foloa.] — G.  hav- 
ing been  guilty  of  forgery,  absconded.  The 
defendants  published  a  handbill  offering  a  re- 
ward of  200f.  "  to  any  person  or  persons  giving 
such  information  to  A.,  superintendent  of  police, 
Dewsbury,  or  to  H.,  superintendent  of  police, 
Wakefield,  as  will  lead  to  the  apprehension  of 
the  said  G."  Afterwards  G.  presented  himself 
at  the  police  office,  Exeter,  ana  said  there  was  a 
warrant  against  him.  The  plaintiff,  who  was 
chief  constable,  on  searching  the  police- 
gazette  and  finding  the  notice  therein,  tele- 
graphed to  Dewsbury,  and  being  informed  that 
there  was  a  warrant  against  G.,  apprehended 
and  charged  him,  and  he  was  ultimately  con- 
victed. In  answer  to  questions  left  to  them,  the 
jury  found  that  G.  was  not  in  custody  before  the 
telegram  was  sent;  but  they  were  unable  to 
agree  as  to  whether  or  not  he  had  given  his 
name  before  it  was  sent  i^Held,  that  the  plain- 
tiff was  not  entitled  to  claim  the  reward,— the 
apprchension  of  G.  not  being  the  consequence  of 
the  plaintiff's  information,  but  of  the  criminal 
surrendering  himself  to  justice.  Bent  v.  Wake^ 
field  Bank,  4  C.  P.  D.  1  ;  39  L.  T.  576  ;  27  W. 
R.168. 

Tondon.] — A  company  advertised  for  tenders 
for  the  supply  of  stores  for  a  period  of  twelve 
months.  The  defendant  sent  in  a  tender  to 
supply  the  stores  required  for  the  period  named, 
at  certain  fixed  prices,  *'  in  such  quantities  as  the 
company's  storekeeper  might  order  from  time  to 
time  : "  and  the  company  accepted  his  tender  : — 
Held,  that  there  was  a  sufficient  consideration 
for  the  defendant's  promise  to  supply  the  goods, 
although  there  was  no  binding  contract  on  the 
part  of  the  company  to  order  any.  Great  North- 
ern Railway  Company  v.  Witham,,  9  L.  R., 
C.  P.  16  ;  43  L.  J.,  C.  P.  1  ;  29  L.  T.  471  ;  22  W. 
R.  48.    And  see  CONTEACT. 

Anotion.] — An  auctioneer  advertised  in  news- 
papers that  a  sale  by  auction  would  take  place 
on  a  particular  day  in  a  country  town.  He  also 
circulated  catalogues  specifying  the  articles  to 
be  sold.  A  person  attended  the  sale  intending  to 
buy  certain  articles  specified  in  the  catalogue, 
but  on  the  day  of  sale  they  were  withdrawn  by 
the  auctioneer : — Held,  that  there  was  no  im- 
plied contract  by  him  to  indemnify  the  intended 
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purchaser  against  the  expense  and  inconvenience 
which  he  Imd  incurred,  Harris  v.  Niekersanj 
8  L.  R.,  Q.  B.  286  ;  42  L.  J.,  Q.  B.  171 ;  28  L.  T. 
410  ;  21  W.  R.  635. 

An  advertisement  of  sale  of  real  estate,  stating 
that  to  treat  for  and  view  the  property  a])plica- 
tions  are  to  be  made  to  certain  named  persons,  does 
not  hold  them  out  as  authorised  to  enter  into  a 
contract  of  sale.  Godmn  v.  Brind^  6  L.  R., 
C.  P.  299  ;  39  L.  J.,  C.  P.  122  ;  17  W.  R.  29. 

Szpemes  Incurred.] — ^^Vhen  a  rei)rcsentation 
is  made  to  the  public  by  means  of  an  advertise- 
ment, the  advertiser  knowing  the  representation 
to  be  untrue,  one  of  the  public  who  has  reason- 
ably incurred  expense  by  reason  of  such  repre- 
sentation will  have  his  action  against  the  adver- 
tiser. Richardson  v.  Silvester ^  9  L.  R.,  Q.  B. 
84  ;  43  L.  J.,  Q.  B.  1  ;  29  L.  T.  395  ;  22  W.  R. 
74. 

A  plaintiff's  particulars  in  a  county  court 
action  alleged  that  the  defendant  caused  to  be 
inserted  in  a  newspaper  an  advertisement  for 
the  letting  by  tender,  with  immediate  posses- 
sion, of  a  farm  and  sheepwalk.  *  And  the  plain- 
tiff believing  in  the  bona  fides  of  such  advertise- 
ment, was  induced  to  inspect  the  farm,  and 
employ  persons  to  value  it  with  a  view  to  his 
becoming  tenant,  whereas  the  defendant  knew 
at  the  time  he  caused  such  advertisement  to  hd 
published  that  he  had  not  power  to  let  the  farm, 
and  that  the  farm  was  not  to  be  let : — Held, 
that  these  particulars  disclosed  a  primd  facie 
cause  of  action,  and  that  the  judge  was  not  justi- 
fied in  nonsuiting  the  plaintiff  without  hearing 
his  evidence.    lb. 

Contract  to  Insert.] — A  proprietor  of  a  rail- 
way guide  book  gave  to  the  defendant  a  written 
order  to  insert  an  advertisement  *'to  last  two 
years  from  date,  to  be  renewed  on  the  same 
terms  at  the  end  of  that  period,  provided  a 
second  edition  shall  be  printed."  The  defend- 
ant, after  the  advertisement  had  continued  two 
years,  brought  out  a  second  edition  : — Held,  that 
the  meaning  of  the  contract  was  to  give  the 
defendant  the  option  of  renewing  in  the  second 
edition  ;  but  not  to  bind  him  to  renew.  Mvason 
V.  Finnigan^  11  W.  R.  439 — Ex.  Ch. ;  and  see 
Metzler  v.  Gounod,  32  L.  T.  656. 


ADVOWSON. 


&'e  ECCLESIASTICAL  LAW. 


AFFIDAVIT, 


See.  EVIDENCE. 


AFFILIATION. 


*S^^  BASTARDY. 


AFFIRMATION, 


See  EVIDENCE. 


AGE. 

See  EVIDENCE. 


AGENT. 

See  PRINCIPAL   AND  AGENT. 


AGREEMENT. 


See  CONTRACT. 


AIR. 


S^r  EASEMENT. 


ALDERMAN. 

See  CORPORATION. 


ALE   AND   BEERHOUSE. 

See  INTOXICATING  LIQUORS. 


ALIEN. 

See  IN*TERNATIONAL   LAW. 
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ALIMONY. 

S-^  HUSBAND  AND  WIFE. 


ALLOCATUR, 

See  COSTS. 


ALLOTMENT  OF  SHARES. 

See  COMPANY. 


AMBASSADOR. 

I.  Rights  and  Pbiyi leges. 

1.  Exemptions, 

2.  Actions  by. 

II.  Ambassadobs'  Sebyakts. 
III.  Otheb  Mattebs. 

I.  RIGHTS  AND  PRIVILEGES. 
1.  Exemptions. 

From  Arretl] — ^Where  a  foreign  minister  had 
been  dismissedi  and  a  successor  had  been 
appointed  several  months  before  his  arrest,  held, 
that  the  priTilege  did  not  apply,  notwith- 
standing he  had  not  received  anj  official  notifica- 
tion of  his  dismissal.  Marshall  v.  Critico^  9 
East,  447. 

The  7  Ann,  c.  12,  s.  2,  does  not  extend  to  con- 
suls, who  are  therefore  liable  to  arrest.  Vfrrash 
V.  Beeher,  3  M.  &  S.  284.  And  see  Clarke  v. 
Crrtico,  1  Taunt.  106. 

From  Aotioni.] — A  councillor  of  legation  of  a 
foreign  sovereign,  who  has  the  charge  of  the 
ezecative  of  the  legation,  subject  to  the  directions 
of  the  minister  plenipotentiary,  and  who  acts  as 
charg^  d^afCaires  in  the  absence  of  such  minister, 
is  entitled  as  such  to  the  privileges  of  an  ambas- 
sador. Tajflor  V.  Best,  14  C.  B.  487  ;  2  C.  L.  R. 
1717  ;  23  L.  J.,  C.  P.  89  ;  18  Jur.  402. 

An  ambassador,  who  voluntarily  appears  to  an 
action  against  him  and  others  in  this  country  as 
joint  contractors,  and  who  thus  submits  to  the 
jurisdiction  of  the  court,  is  not  entitled  to  have 
the  proceedings  set  aside  or  the  action  stayed,  on 
the  ground  of  his  being  privileged  as  an  ambas- 
sador, if  no  step  has  been  taken  to  interfere  with 
his  person  or  property.    lb. 

A  public  mmister  of  a  foreign  state,  accredited 
to  and  received  by  the  sovereign  of  this  coun- 
try, having  no  reed  property  in  England,  and 
having  done  nothing  to  disentitle  him  to  the  gene- 
ral privileges  of  such  public  minister,  cannot 
while  he  remains  such  public  minister,  be  sued 
against  his  will,  in  this  country,  in  an  action  ; 
although  such  action  may  arise  out  of  commercial 


transactions  by  him  here,  and  although  neither 
his  person  is  nor  his  goodd  are  touched  by  the  suit. 
Magdalejia  Steam  Karigation  Company  v.  Mar- 
tin, 2  El.  k  El.  94  ;  28  L.  J.,  Q,  B.  310  ;  5  Jur.,  N. 
S.  1260  ;  7  W.  B.  698. 

Securities  were  deposited  by  the  plamtiffs  in 
the  Bank  of  England  in  the  name  of  the  ambas- 
sador of  a  foreign  state,  in  order  to  secure  the 
performance  of  a  contract  between  the  plaintiffs 
and  the  foreign  government.  The  ambassador 
threatened  to  withdraw  the  deposit  on  the 
ground  of  an  alleged  bi-each  of  contract  by  the 
plaintiffs,  which  they  denied  under  the  circum- 
stances to  be  such  broach  : — Held,  that  it  was 
not  competent  for  the  plaintiffs  to  move  against 
the  ambassador  ;  but  that  an  interim  injunction 
might  be  granted  against  the  bank,  to  restrain 
them  from  parting  with  the  fund,  and  that, 
under  this  order,  the  bank  would  be  protected 
against  any  proceedings  by  the  amoassador. 
Gladstone  v.  Musurus  Bey,  1  H,  &  M.  495  j  33 
L.  J.  Ch.  155  ;  9  Jur.  N.  S.  71. 

2.  Actions  by. 

Bringing  Action  on  Behalf  of  Foreign  GoYom- 
ment] — ^To  a  bill  filed  by  the  charg?  d'affaires 
of  the  Brazilian  government  in  this  country,  in 
his  own  name,  to  restrain  judgment  creditors 
from  issuing  execution  against  certain  furniture, 
upon  which  a  sum  of  money  had  been  advanced 
by  the  Brazilian  government,  secured  by  an  un- 
registered bill  of  sale  of  the  furniture,  a  demurrcr 
on  the  ground  that  the  minister  could  not  sue  in 
his  own  name  was  allowed.  Penedo  (^Baron)  v. 
Johnson,  29  L.  T.  452  ;  22  W.  R.  103. 


II.  AMBASSADORS*  SERVANTS. 

Privilegee.] — The  privilege  from  arrest  of  an 
ambassador's  servant  is  the  privilege  of  the 
ambassador  and  not  of  the  servant.  Fisher  v. 
Begrez,  2  C.  &  M.  240  ;  3  Tyr.  184  ;  2  D.  P.  C. 
279  ;  4  Tyr.  35. 

A  person  claiming  privilege  as  servant  to  an 
ambassador  must  be  really  and  bon&  fide  his 
menial  and  domestic  servant  at  the  time  of  the 
ai'rest.    lb. 

Although  an  ambassador*s  servant  may  be  pri- 
vileged as  to  his  person,  it  does  not  follow  that 
all  his  goods  arc  privileged  also,  so  as  to  enable 
the  sheriff  to  apply  to  set  aside  'a  fi.  fa.  issued 
against  them  :  and  a  clear  case  of  privilege  must 
be  made  out  to  the  satisfaction  of  the  court,  or 
else  they  will  not  interfere,  either  on  behalf  of 
the  sheriff  or  the  person  privileged.  Fisher  v. 
Begrez,  1  D.  P.  0.  588  ;  1  C.  &  M.  117. 

It  is  not  sufficient  to  show  that  the  servant's 
name  is  in  the  list  transmitted  by  the  sccretaiy 
of  state  to  the  sheriff's  office,  of  persons  privileged 
as  attached  to  an  embassy,  but  it  must  oe  clearly 
shcvini  that  the  person  is  in  the  actual  and  bon& 
fide  service  of  the  ambassador.    lb. 

In  an  action  against  a  sheriff  for  a  false  return, 
the  plaintiff  may  shew  that  the  appointment  was 
merely  colourable.  Deltalle  v.  PUmwr,  3  Camp.  47. 

Who   Entitled.] — A  land-waiter  at  the 


custom-house^  cannot  claim  protection  as  such 
domestic  servant.  Masters  v.  Manby,  1  Burr.  401. 
Privilege  denied  to  a  domestic  physician  to  ii 
public  foreign  minister,  where  it  appears  to  be  a 
mere  scheme  to  screen  him  from  his  debts.  Loch' 
wood  V,  Coysgarne,  3  Burr,  1676. 
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A  chaplain  to  an  ambassador  is  not  protected 
from  arrest  if  he  does  no  duty  in  the  house.  Sea- 
comb  V.  Boivnley^  1  Wils.  20. 

Nor  is  an  ambassador's  interpreter,  who  does 
not  live  in  the  house.  Malachi  Carolino's  case, 
1  Wils.  78. 

Protection  to  the  English  secretary  of  an  am- 
bassador was  disallowed,  because  it  appeared  he 
was  purser  of  a  ship  of  war.  Darling  v.  Atkim, 
3  Wils.  33. 

But  in  another  case  it  was  allowed,  although 
formerly  he  had  been  a  trader,  and  the  case  arose 
under  very  suspicious  circumstances.  Triquct  v. 
Bath,  3  Burr,  1478 ;  1  W.  Bl.  471. 

The  secretary  of  a  foreign  minister  is  privileged, 
though  his  name  is  not  registered  at  the  office  of 
cither  of  the  secretaries  of  state.  Hopkins  v.  De 
Roeheck,  3  T.  R.  79. 

Where  the  wife  of  a  foreign  ambassador's 
secretary  was  arrested  upon  a  writ  issued  against 
husband  and  wife,  the  court  refused  to  quash 
the  writ,  though  the  husband  swore  that  before 
and  at  the  time  of  the  arrest,  he  was  in  the 
actual  employment  of  the  ambassador,  and  in 
daily  attendance  upon  him,  in  writing  despatches 
and  other  official  documents.  English  v.  Cabal- 
lerOy  3  D.  t  R.  25. 

A  British-bom  subject  employed  as  first 
chorister  at  the  Portuguese  ambassador's  chapel 
is  not  protected.  Ktfvello  v.  Toogood,  2  D.  &  R. 
833  ;  1  B.  &  C.  554. 

But  semble,  that  a  chorister,  bon&  fide  em- 
ployed by  an  ambassador  in  the  performance  of 
religious  worship  in  his  chapel,  is  privileged*. 
Fisher  v.  Begrcz,  1  C.  &  M.  117  ;  1  D.  P.  C.  588  ; 
S.  r.,  2  C.  &  M.  240  ;  3  Tyr.  184  ;  2  D.  P.  C.  279. 


ni.  OTHER  MATTERS. 

EYidenoe.l — The  certificate  of  a  foreign  am- 
bassador under  the  seal  of  the  legation  is  suffi- 
cient evidence  of  the  law  of  the  country  by 
which  he  is  accredited.  Klingcmann^  In  goods 
of,  3  S.  &  T.  18  ;  32  L.  J.,  P.  16  ;  8  L.  T.  172  ;  11 
W.  R.  218. 

Somicil.] — A  forciguer  having  gained  a 
British  domicil  docs  not  lose  it  by  becoming 
charg6  d'affaires  in  this  country  for  his  own 
sovereign.  Att.-Gen.  v.  Xenfj  1  H.  &  C.  12  ;  31 
L.  J.,  Ex.  391  ;  10  W.  R.  722. 


AMENDMENT. 


See  PRACTICE— PLEADING. 


AMICUS  curls:. 

Who  may  be.] — ^As  amicus  curiaa  any  person 
may  make  suggestions  to  the  court.  Tollemachc 
V.  Tollemache,  30  L.  J.,  Mat.  115. 


ANCIENT   DEMESNE. 

Sxemptioa  from  Parliamentary  TaxM.]— The 
exemption  of  tenants  in  ancient  demesne  from 
parliamentary  taxes  and  tallages  is  limited  to 
taxes  granted  by  parliament  to  the  crown,  and 
does  not  extend  to  local  taxation  levied,  under 
the  authority  of  an  act  of  parliament,  upon  and 
for  the  benefit  of  particular  portions  of  the  com- 
munity. Tenants  in  ancient  demesne  are  not, 
therefore,  as  such,  exempt  from  payment  of 
county  rates.    Reg.  v.  Aylesfordy  2  El.  &  El.  538. 


ANCIENT   LIGHTS. 

See  EASEHKITT. 


ANIMALS. 

I.  Propebty  in. 

1.  Reclaimed  and  Domesticated, 

2.  Animals  fera:  7iaturos, 

II.  Liability  fob  Injubies  by. 

A.  Animals  damage  fleaaant. 

1.  Wlio  may  Distrain. 

a.  Under  Agreements. 

b.  When  Mischief  caused  by  Dis- 

trainor. 

2.  Evidence  to  support  Distress, 

a.  Position  of  Person  Distraining. 

b.  Actual  Damage  being  done. 

3.  Liability    for    Cattle   passing 

along  Highway, 
i.  What  Animals  may  not  be  DiS' 
trained, 

a.  Animals  in  Actual  Use. 

b.  Exceptions. 

6.  Tender  of  Am-ends, 

a.  Time  for. 

b.  To  whom  made. 

6.  Defence  to  Action  for, 

7.  Pound  and  Poundage. 

a.  Rights    and    Liabilities    of 

Parties. 

b.  Sufficiency  of  Pound. 

c.  Pound  Breach. 

d.  Liability  of  Foandkeeper. 

e.  Escape  and  Rescue. 
/.  Actions. 

B.  MiaohleToiia  AnimaLi. 

1.  Liability  for  Injuries  to  Human 

Beings, 

a.  General  Principles. 

b.  Proof  of  Knowledge  .of  Mis- 

chievous Propensities, 
i.  As  to  Nature  of  Animal, 
ii.  As    to    Knowledge    of 
Owner. 

c.  Negligence  without  Proof  of 

Scienter. 

d.  Persons  not  entitled  to  sue. 

2.  For  Injuries  to  Animals, 

a.  Principle  of  Res  Scienter. 

3.  Justifying  Shooting  or  Destroy- 

ing, 
a.  Protection  of  Property. 
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h.  Protection  of  Penon. 
c.  Poiaoniog. 
4.  Pleadin/fs  in  Actions  "before  tlus 
Judicature  Act*, 
O.   Anlmala  oatuilxiff  Inflsotion. 

1.  Principle  of  Liahility, 

2.  Eridenee  for, 

3.  Warranty  of 

4.  Jurisdiction, 

III.  Cruelty  to  Anihals. 

1.  Offences  under  the  Acts, 

2.  Appreliension  of  Offender*. 

a.  At  Request  of  Private  Person. 
h.  Notice  of  Action  for. 

3.  Procedure. 

a.  Appeals. 

b.  Jurisdiction  of  SaperiorCourtB. 

IV.  Bequest      foe     the     Benefit     of 

Animals. 

V.  Caeriage  of  Animals.— .St'f  Carrier. 


I.  PROPERTY  IN. 

1.  Reclaimed  and  Domesticated. 

Reclaimed  animals,  ferae  natune,  are  the  sub- 
ject of  civil  remedies  for  property  :  therefore 
where  a  cat  of  A.  strayed  from  his  premises,  and 
was  shot  at  and  killed  by  B.  : — Held,  that  A. 
having  a  property  in  the  cat,  an  action  would 
lie  to  recover  damages  for  killing  it,  the  measure 
of  sach  damages  being  something  beyond  the 
market  value  of  the  thing  destroyed,  if  the  de- 
struction were  attended  by  circumstances  of 
aggravation.  Whittingham  v.  Ideson,  8  U.  C. 
L.  J.  14. 

Trover  will  b'e  for  a  dog  that  is  lost,  and 
which  the  defendant  refuses  to  deliver,  unless 
paid  for  his  keeping.  Btnstead  v.  liuck^  2  W. 
BL  1117. 


2.  Animals  Fer^  Natuils. 

The  property  in  animals  ferae  naturae  is  in  the 
owner  of  the  land  on  which  they  are  started  and 
captured,  and  not  in  the  captor.  Blades  v. 
Higgs,  12  C.  B.,  N.  S.  501  ;  8  Jur.,  N.  S.  1012  ; 
5  L.  T.  752 ;  10  W.  R.  318  ;  affirmed  on  appeal 
in  the  Ex.  Ch.  32  L.  J.,  C.  P.  182  ;  7  L.  T:  834  ; 
and  in  the  House  of  Lords,  34  L.  J.,  C.  P.  280  ; 
13  W.  B.  927. 

A  grant  of  land  in  fee  by  the  crown,  and  also 
a  licence  to  depasture  cattle  on  crown  lands 
(which  is  in  substance  a  lease),  carries  with  it  the 
right  to  capture  and  appropriate  all  wild  animals 
found  on  such  land.  Falkland  Islands  Company 
V.  Iieff.j  2  Moore,  P.  C.  C,  N.  S.  266 ;  10  Jur., 
N.  8.  807  ;  11  L.  T.  9 ;  13  W.  R.  57. 

Where  cattle  had  been  introduced  into  an 
island,  and  in  course  of  time  many  escaped  and 
lived  in  a  wild  state  : — Held,  in  construing  a 
g^nt  by  the  crown  of  the  lands  that  these  wild 
cattle  were  to  be  treated  as  animals  ferae 
natorse.    lb. 

m 

II.  LIABILITY  FOR  INJURIES  BY. 

A.  AHIXALS  DAXAQB  FBASANT. 

1.  Who  may  Distrain. 

a.  TTiidor  Agreements. 

A.  being  possessed  of  a  quantity  of  land  in  a 


common  field,  and  having  a  right  of  common 
over  the  whole  field,  and  B.  having  also  a  right  of 
common  over  the  whole  field,  they  enter  into  an 
agreement,  for  their  mutual  advantage  and  con- 
venience, not  to  exercise  their  respective  rights 
for  a  certain  tenn  of  yeaw,  and  each  party 
covenants  to  that  effect.  If,  during  the  term, 
the  cattle  of  B.  come  npon  the  land  of  A.,  he 
mav  distrain  them  damage  feasant.  M'hiteman 
v.  king,  2  H.  Bl.  4. 

A  tenant  holding  oter  after  the  expiration  of 
his  term,  cannot  distrain  the  landlord's  cattle 
wliich  were  put  ujwn  the  premises  by  way  of 
taking  possession.  Taunt  an  v.  Ofstary  7  T.  R. 
431. 

A.  demised  to  B.  the  milk  of  twenty-two  cows 
to  be  provided  by  A.,  and  to  be  fed  at  A.'s  ex- 
pense on  certain  closes  belonging  to  A.  ;  A. 
covenanting  that  B.  might  turn  out  a  mare, 
and  that  no  other  cattle  should  be  fed  there  : — 
Held,  that  the  sc})aratc  herbage  and  feeding  of 
those  closes  passed  to  B.,  and  that  B.  might 
•distrain  other  cattle  of  A.  doing  damage  there. 
Burt  V.  Moore,  6  T.  R.  329. 

If  two  persons  have  the  concurrent  possession 
of  land  for  the  purpose  that  each  may  take 
profit!)  of  a  special  nature,  and  distinct  from, 
but  not  inconsistent  v\itli,  the  rights  of  the  other 
— Quierc,  whether  either  is  bound  to  guard 
against  casual  damage,  which  during  and  by  the 
fair  enjoyment  of  his  right  may  happen  to  the 
other.     Churchill  v.  Erans^  1  Taunt,  629. 

But  clearly  the  one  cannot  distrain  the  cattle 
of  the  other  damage  feasant.    lb. 

b.  When  ICleohlef  due  to  Distrainor. 

A  person  into  whose  field  cattle  have  strayed 
through  defect  of  fences  which  he  was  bound  to 
repair,  cannot  distrain  them  damage  feasant  in 
another  field,  into  which  they  have  got  by  break- 
ing through  a  hedge  which  he  kept  in  good  rei)air, 
since  his  neglect  was  the  original  cause  of  the 
mischief.  Singleton  v,  Williamson^  7  H.  &  N. 
410  ;  31  L.  J.  Ex.  17  ;  8  Jur.,  N.  S.  00 ;  6  L.  T. 
664  ;   10  W.  R.  174. 

Where  cattle  have  escaped  from  an  adjoining 
close  into  that  of  the  defendant,  through  de- 
fect of  fences  which  he  is  bound  to  repair,  he  is 
not  justified  in  driving  them  out  into  the  high- 
way, and  leaving  them  there,  although  it  may  be 
their  best  way  back  ;  and  trespass  will  lie. 
Carruthrrs  v.  'llollu,  8  A.  &  K.  113  ;  3  N.  3c  P. 
246  ;  1  W.,  W.  &  H.  264 ;  2  Jur.  871. 

2.  Evidence  to  Support  Distress. 
a.   Position  of  Person  Distralnlnflr. 

To  support  a  distress  for  damage  feasant,  it 
must  appear  that  the  party  distraining  had  ac- 
tually got  into  the  locus  in  quo  before  the  cattle 
had  got  out  of  it.     Clement  v.  Milncr^  3  Esp.  96. 

b.  Actual  Damage  beinff  Done. 

Semble,  that  an  animal  doing  damage  to  the 
freehold  is  doing  such  a  damage  as  will  justify 
the  distraining  of  the  animal  damage  feasant, 
provided  that  the  animal  is  then  actually  doing 
the  damage,  or  having  done  some  damage,  it  is 
necessary  to  detain  the  animal  in  order  to  pre« 
vent  its  doing  further  damage.  Wornier  v. 
Biggs,  2  C.  &  K.  31. 

But  if  the  owner  of  the  freehold  seizea  an 
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such  goods  is  sufficient,  though  it  discloses  no 
right  of  distress.  Parrett  Navigation  Cowjmny 
V.  Stoxoer,  6  M.  &  W.  564  ;  8  D.  P.  C.  405. 

d.    Iilability  of  Potind-keeper. 

A  declaration  on  1  &  2  Ph.  k  M.  c.  12,  s. 
2,  stated,  that  C.  distrained  a  horse  of  the 
plaintiff  damage  feasant,  and  impounded  it  in 
a  public  pound,  in  the  county  of  Surrej',  of 
which  the  defendant  was  keeper,  and  the  de- 
fendant im])ounded  the  horse  for  one  whole  dis- 
tress, and  being  keci^er,  he  demanded,  and  took 
from  the  plaintiff  for  keeping  in  the  pound  the 
distress,  to  wit,  3*.,  being  more  than  \d.  for  one 
whole  distress,  "  whereby,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  an  action 
accrued  to  the  plaintiff,  being  the  party  grieved, 
to  demand  and  have  from  the  defendant  5/."  : — 
Held,  on  motion  in  arrest  of  judgment,  that  the 
declaration  was  bad  for  want  of  an  allegation, 
that  the  act  done  by  the  defendant  was  *^  against 
the  form  of  the  statute."  Fife  v,  Bomtfield^  8  Q. 
B.  100  ;  2  D.  3:  L.  481  ;  13  L.  J.,  Q.  B.  300. ;  8  Jur. 
734. 

An  action  by  the  party  grieved,  on  1  &  2  Ph. 
&  M.  c.  12,  s.  2,  is  not  within  31  Eliz.  c.  5,  or  21 
Jac.  1,  c.  4,  8.  2,  and,  therefore,  the  venue  may  be 
laid  in  any  county.     Ih, 

6.    Escape  and  Bescne. 

BeBCUe.] — The  plaintiff  distrained  the  de- 
fendant's cattle  damage  feasant,  and  went 
to  apprise  the  defendant ;  during  his  absence 
the  cattle  escaped  for  half  an  hour  into  the 
defendant's  ground,  whence  the  plaintiff,  on 
his  return,  drove  them  to  his  own  yard.  The 
defendant  having  taken  them  thence  : — Held, 
no  rescue,  as  the  leaving  the  cattle  in  the  defend- 
ant's ground  was  an  abandonment  of  the  distress. 
Knowlea  v.  Blake,  5  Bing.  499  ;  3  M.  &  P.  214. 

If  a  hayward  takes  cattle  which  are  straying 
in  a  common  or  a  lane,  and  they  are  rescued  as 
he  is  taking  them  to  the  pound,  this  rescue  is 
indictable ;  but  if  the  hayward  takes  cattle 
'which  are  damage  feasant  in  the  inclosed  land  of 
any  private  occupier,  the  rescue  of  them  before 
they  get  to  the  pound  is  not  indictable  ;  as  in 
the  latter  case,  till  the  cattle  get  to  the  pound, 
the  hayward  is  to  be  considered  the  mere  servant 
of  the  occupier.  Bex  v.  Bradshatv,  7  C.  &  P. 
233. 

A  plea  of  recaption  upon  a  rescue  must  aver 
that  the  recaption  was  on  fresh  pursuit.  Bich 
V.  Woolley,  7  Bing.  965  ;  5  M.  &  P.  663. 

Escape  without  fault  of  Dietrainor.]— Where 

cattle  are  distrained  damage  feasant,  and  put 
into  a  sufficient  pound,  and  escape  without  de- 
fault or  neglect  of  the  distrainor,  he  may  bring 
pound-breach.  Smith  v.  Wright,  6  H.  &  N.  821  ; 
30  L.  J.,  Ex.  313  ;  7  Jur.,  N.  S.  1169. 

f.    Actions. 

Pleadings  in.]— An  action  on  2  Will,  k  M., 
sess.  1,  c.  5,  8.  4,  to  recover  treble  damages  for 
pound-breach,  is  not  a  penal  action  within  21 
Jac.  1,  c.  4,  s.  4,  and  since  the  new  rules  of  plead- 
ing the  defendant  cannot  dispute  the  matters 
alleged  in  the  declaration  by  way  of  inducement 
without  a  special  plea.  Castlemun  v.  Hicks,  2 
M.  k  Bob.  422  ;  Car.  &  M.  266. 


In  an  action  for  pound-breach,  founded  upon 
2  Will.  &  M.,  sess.  1,  c.  5,  and  11  Geo.  2,  c.  19, 
s.  8,  the  allegations  in  the  declaration,  that  the 
premises  on  which  the  goods  were  seized  and 
impounded  were  held  of  tike  plaintiff  as  landlord, 
and  that  rent  was  in  arrcar,  arc  material  allega- 
tions, because  they  shew  how  the  plaintiff  was 
£he  person  grieved  by  the  pound-breach.  Berry 
V.  liuckstahle,  14  Jur.  718. 

Venue.] — In  an  action  on  the  1  &  2  Ph.  jc  M.. 
c.  12,  for  driving  a  distress  out  of  the  hundred 
into  another  county,  the  venue  may  be  in  either 
countv.  Pope  v.  Davis,  2  Taunt.  252  ;  2  Gamp. 
266. 


B.  1CI8CHIEV0TJ8    ANIKALS. 

1.    Liability  fob  Injubies  to  Human 

Beings. 

a.    General  Prlndplee. 

Generally.] — A  person  who  keeps  an  animal 
accustomed  to  attack  and  bite  mankind,  with 
knowledge  that  it  is  so  accustomed,  is  priml 
facie  liable  in  an  action  at  the  suit  of  any  person 
attacked  and  injured  by  such  animal,  without 
any  averment  in  the  declaration  of  negligence 
or  default  in  the  securing  or  taking  care  of  it. 
May  V.  Bnrdctt,^  Q.  B.  101  ;  16  L.  J„  Q.  B.  64  ; 
10  Jur.  692. 

The  gist  of  the  action  is  the  keeping  of  the 
animal  after  knowledge  of  its  mischievous  pro- 
pensities.    Ih. 

Ownership,  Kecessity  of]— In  an  action 
against  a  party  for  keeping  a  dog  accustomed  to 
bite  mankind,  it  is  not  essential  that  the  dog 
should  be  his  ;  if  he  harbours  the  dog,  or  allows 
it  to  resort  to  his  premises,  that  is  sufficient. 
APAmie  v.  Wood,  5  C.  &  P.  1. 

Dog  Properly  Secured.]— If  an  owner  of  a  dog 
keeps  him  properly  secured,  but  another  person 
improperly  lets  him  loose,  and  urges  him  to 
mischief,  the  owner  is  not  liable.  Fleniing  v, 
Orr,  2  Macq.  H.  L.  Cas.  14  ;  1  W.  R.  339. 

Proof,  therefore,  that  the  dog  of  A.  has  killed 
the  sheep  of  B.,  will  not  entitle  B.  to  recover 
compensation  from  A.,  for,  consistently  with 
such  proof,  the  dog  may  have  been  kept  properly 
secured  by  A.,  and  may  have  been  improperly 
let  loose  and  urged  to  mischief  by  a  third  person, 
without  the  knowledge  and  even  against  the 
express  i>rohibition  of  A.     lb. 

Bog  for  Protection  at  Eight.  1— No  action  lies 
for  an  injury  arising  from  the  defendant  letting 
loose  a  dog  in  his  own  premises  for  their  protec- 
tion at  night.     Brock  v.  Copdand,  1  Esp.  203. 

Animals  Eaturally  Fierce.] — A  person  keeping 
an  animal  of  a  fierce  nature  is  bound  so  to  keep 
it  that  it  shall  not  commit  injuiy  ;  when,  there- 
fore, such  an  animal  does  an  injury,  the  owner 
is  liable,  though  shewn  that  it  had  never  evinced 
any  fierceness  ;  but  evidence  of  its  tameness  was 
received,  under  particular  circumstances,  in  re- 
duction of  damages.  Basozzi  v.  Harris,  1  F.  & 
F.  92. 

Accidental  Iijury — Scienter.] — Where  a  horse 
strays  on  a  highway,  and,   without   apparent 
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reason,  kicks  a  child,  no  action  will  lie  against 
the  owner  of  the  horse,  unless  he  knew  that  the 
horse  was  likely  to  commit  such  an  act.  Coae 
V.  Jhirhidge,  17  C.  B.,  N.  S.  246  ;  32  L.  J.,  C.  P. 
89 ;  9  Jut.,  N.  S.  970 ;  11  W,  R.  435. 

b.  Proof  of  Xnowledffe  of  ICisohlovoas 
Propenflitiea. 

i.    At  to  Nature  of  Anivial, 

In  an  action  for  keeping  a  mischievous  dofr, 
by  which  the  plaintiffs  child  was  bitten,  a  report 
that  it  had  been  before  bitten  by  a  mad  dog  is 
evidence  that  the  defendant  knew  him  to  be 
mischievous.    Jimet  v.  Perry ^  2  Esp.  482. 

It  is  not  sufficient  to  shew  that  the  dog  was  of 
a  savage  disposition,  and  usually  tied  up,  and 
that  the  defendant  promised  to  make  a  pecuniary 
satisfaction  to  the  plaintiff  after  he  had  been 
bitten  by  the  dog.  Beck  v.  Dmon^  4  Camp. 
198. 

In  an  action  for  negligently  keeping  a  dog, 
proof  that  the  defendant  had  warned  a  person  to 
beware  of  the  dog,  lest  he  should  be  bitten,  is 
evidence  to  go  to  a  jury,  of  the  allegation  that 
the  dog  was  accustomed  to  bite  mankind.  Judge 
v.  Cox,  1  Stark.  285. 

Proof  that  the  dog  is  of  a  furious  disposition, 
and  had  bitten  cattle,  is  no  evidence  of  the  de- 
fendant's scienter  ;  but  a  promise  by  the  owner 
of  the  dog,  on  being  informed  of  the  injury  it 
had  done,  to  make  compensation,  is  some  evi- 
dence of  it,  to  go  to  the  jury,  but  of  the  slightest 
degree.  Thomat  v.  Morgan,  2  C.  M.  &  R.  496  ; 
4  D.  P.  C.  223  ;  1  Gale,  l'72  ;  5  Tyr.  1085. 

An  averment  in  a  declaration  that  the  defend- 
ant's dogs  were  accustomed  to  worry  and  bite 
sheep  and  lambs,  is  not  supported  by  proof  that 
the  dogs  were  of  a  ferocious  and  mischievous  dis- 
position, and  that  they  had  frequently  attacked 
men.  Ilartley  v.  Harrhnan,  1  B.  &  A.  620  ; 
S.  a  nom.  Hartley  v.  Halliwcll,  2  Stark.  212  ; 
Holt.  6a7. 

Action  for  an  injury  done  to  the  plaintiff  by 
the  defendant's  bulf.  The  plaintiff  whilst 
walking  along  the  public  street,  wearing  a  red 
handkerchief,  was  attacked  and  injured  by  the 
bull,  which  was  being  driven  along  the  street. 
The  defendant  stated,  after  the  accident,  that 
the  red  handkerchief  was  the  cause  of  the  injury, 
for  that  he  knew  the  ball  would  run  at  anything 
red.  He  also  stated  on  another  occasion  that  he 
knew  that  a  bull  would  run  at  anything  red  : — 
Held,  that  this  was  evidence  for  the  jury 
in  support  of  the  averment  of  the  scienter. 
Hudson  V.  Roberts,  6  Ex.  679  ;  20  L.  J.  Ex.  299. 

In  an  action  to  recover  damages  for  an  injury 
Rostained  from  the  bite  of  a  dog,  it  is  not  neces- 
sary to  shew  that  the  dog  was  accustomed  to  run 
about,  and  shew  a  disposition  to  snap  at  and  bite 
everybody  ;  but  it  will  be  sufficient  if  the  dog 
was  accustomed  from  time  to  time  to  bite  people 
under  circumstances  which  would  not  provoke. 
a  dog  of  good  temper.  Chnrlwood  v.  Greig,  3 
C.  &  K.  46. 

In  an  action  for  knowingly  keeping  a  fierce 
and  mischievous  dog,  which  had  bitten  or 
wounded  the  plaintiff,  it  is  necessary  to  prove 
that  he  has  injured  the  plaintiff,  and  is  used  to 
injure  people,  and  a  mere  habit  of  boiwding  upon 
and  seizing  persons,  not  so  as  to  hurt  or  injure 
them,  though  causing  some  annoyance  and 
trivial  accidental  damage  to  clothes,  would  not 
sustain  the  action  ;  and  the  dog  may  be  brought 
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into  court,  and  shewn  to  tlie  jury  to  assist  them 
in  judging  of  his  temper  and  disposition.  Line 
V.  Talyor,  3  F.  &  F.  731. 

ii.  As  to  Kfwwledge  of  Owner^ 

Xnowlodffe   of    Servant,    ii    Knowledge    of 

Xaiter.] — If  the  owner  of  a  dog  appoints  a  ser- 
vant to  keep  it,  the  servant's  Imowledge  of  the 
dog's  ferocitv  is  the  knowledge  of  the  master. 
Baldwin  v.  'Casella,  7  L.  R.,  Ex.  325  ;  41  L.  J., 
Ex.  167  ;  26  L.  T.  707  ;  21  W.  R.  16. 

gnffloiencj  of.] — In  order  to  fix  a  defendant 
with  knowledge  of  the  ferocious  nature  of  a  dog 
of  which  he  was  the  owner,  and  which  had  bitten 
the  plaintiff,  two  persons  who  had  upon  previous 
occasions  (one  of  them  twice)  been  attacked  by 
it  were  called  to  prove  that  they  had  gone  to  the 
defendant's  public-house  and  made  complaint  to 
two  persons  who  were  behind  the  bar  serving 
customers,  and  that  one  of  them  had  also  com- 
plained to  the  barmaid.  There  was,  however,  no 
evidence  that  these  complaints  were  communi- 
cated to  the  defendant ;  nor  was  it  shewn  that 
either  of  the  two  men  spoken  to  had  the  general 
management  of  the  defendant's  business  or  had 
the  care  of  the  dog : — Held,  by  Lord  Coleridge, 
C.  J.,  and  Keating,  J.  (Brett,  J.,  dissentiente), 
that  there  was  evidence  of  scienter  to  go  to  the 
jury.  Applehee  v.  Percy,  9  L.  R.,  C.  P.  647 ; 
43  L.  J.,  C.  P.  365  ;  30  L.  T.  785  ;  22  W.  R.  704. 

In  an  action  for  an  injury  inflicted  by  the  bite 
of  a  dog,  in  order  to  establish  the  scienter,  it  was 
proved  that  the  wife  of  the  defendant  (who  was 
a  milkman)  occasionally  attended  to  his  busi- 
ness, which  was  carried  on  upon  premises  where 
he  kept  the  dog,  and  that  a  person  had  gone 
there  and  made  a  formal  complaint  to  the  wife, 
for  the  purpose  of  its  being  communicated  to 
her  husband,  of  the  dog  having  bitten  such  per- 
son's nephew  : — Held,  that  there  was  evidence  of 
the  husband's  knowledge  of  the  dog's  propensity 
to  bite.  Gladman  v.  Johnsofi,  36  L.  J.,  C.  P.  1 53  ; 
15  L.  T.  476  ;  15  W.  R.  313. 

Although,  in  an  action  for  injuries  resulting 
from  the  bite  of  a  dog,  notice  to  the  wife  of  the 
savage  nature  of  the  dog  will  be  sufficient  evi- 
dence of  the  scienter  to  fGc  the  husband ;  yet  the 
converse  does  not  hold,  and  a  notice  to  the  hus- 
band will  not,  taken  alone,  be  sufficient  proof  of 
the  scienter  to  render  the  wife  liable  after  her 
husband's  death.  Miller  v.  Kimbray,  16  L.  T. 
360. 

A  person  using  a  railway  station,  through 
which  there  was  a  public  right  of  way,  was  bitten 
by  a  dog  which  was  not  the  property  of  the  conr- 
pany,  and  there  was  no  evidence  that  it  was  seen 
by  the  servants  of  the  company  till  immediatelv 
before  the  accident,  when  it  went  into  the  signal- 
box,  and  was  kicked  out  by  the  signal-mar. 
There  was  evidence  that  a  dog  was  on  the  plat- 
form, and  attempted  to  bite  a  lady  about  an  hour 
previously  ;  but  though  this  was  mentioned  to  a 
porter,  it  did  not  appear  that  the  dog  was  pointed 
out  to  him,  or  that  he  saw  it : — Held,  that  there 
was  no  evidence  of  negligence  on  the  part  of  the 
company  or  their  servants.  Smith  v.  Grrat 
Eastern  Baihcay  Company,  2  L.  R.,  C.  P.  4  ;  30 
L.  J.,  C.  P.  22  ;  15  L.  T.  246  ;  15  W.  R.  131. 

A  passenger  by  a  steam-boat  company  havinji^ 
gone  to  their  prem-scs  for  the  purpose  of  in- 
quiring for  his  luggage,  found  thcui  closed,  but 
was  directed  to.  inquire  at  other  premises  of  the 
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company  close  at  baud ;  whither  he  went,  and 
while  there  was  bitten  by  a  dog  of  the  company, 
chained  up  round  an  angle  of  the  building,  so  as 
to  be  previously  out  of  sight  of  the  passenger. 
The  dog  had,  to  the  knowledge  of  persons  in  the 
employ  of  the  company  (but  who  had  no  control 
over  their  business,  or  authority  with  respect  to 
the  dog),  previously  bitten  another  pei-sou : — 
Held,  that  assuming  the  company  to  be  aware  of 
the  dangerous  nature  of  the  dog,  they  were  liable 
in  damages,  but  that  there  was  no  evidence  of  a 
scienter  to  enable  the  passenger  to  maintain  his 
action.  Stiles  v.  Cardiff  Steam,  Navigation 
Company,  33  L.  J.,  Q.  B.  310 ;  10  Jur.,  N.  S. 
1199 ;  10  L.  T.  844  ;  12  W.  R.  1080. 

Ck^rporatioiifl.] — With  respect  to  questions  of 
scienter,  there  is  no  difference  between  a  cor- 
poration and  an  individual ;  and  whatever  is 
notice  to  a  person  competent  to  receive  it,  is 
notice  to  the  corporation.    Ih, 


o.   Keffliffenoe  without  Proof  of  Scienter. 

gnffloienoy  of.] — Upon  a  reference  of  all  mat- 
ters in  difference  without  pleadings,  the  arbi- 
trator found  that  the  defendant  bad  been  guilty 
of  negligence  in  that  his  two  greyhounds,  coupled 
together,  rushed  against  the  plaintiff  on  a  high 
road,  knocked  him  down,  and  broke  his  leg : — 
Held,  that  this  finding  was  good  in  law,  although 
there  was  no  evidence  of  a  scienter.  Jonet  v. 
Owen,  24  L.  T.  587. 

In  an  action  by  the  plaintiff  for  injuries  sus- 
tained by  the  kick  of  a  horse  while  the  plaintiff 
was,  by  the  defendant's  invitation,  attending  a 
sale  in  the  defendant's  yard,  which  was  used  for 
the  sale  of  horses  by  auction,  the  only  evidence 
to  charge  the  defendant  was  as  follows :  the 
plaintiff  was  walking  up  the  yard  behind  a  row 
of  spectators  who  were  watching  a  horse  then  on 
sale.  The  horse  was  being  led  with  a  halter  by 
a  servant  of  the  defendant's  down  a  lane  formed 
by  the  line  of  spectators  on  one  side,  and  a 
blank  wall  on  the  other,  there  being  no  barrier 
between  the  spectators  and  the  horse,  and  when 
the  horse  was  about  ten  yards  from  the  plaintiff 
(the  crowd  of  spectators  then  being  between 
them)  another  servant  of  the  defendant's  stand- 
ing on  the  wall  side  of  the  lane,  suddenly 
whipped  the  horse  to  make  him  trot  and  shew 
his  paces,  the  consequence  being  that  the  horse 
swerved  into  and  through  the  crowd,  who  made 
way  for  him,  and,  lashing  out,  kicked  the  plain- 
tiff. No  evidence  beyond  this  was  given  as  to 
the  nature  of  the  blow,  of  the  character  of  the 
horse,  or  of  the  manner  in  which  he  was  led,  nor 
was  any  evidence  given  to  shew  that  it  was 
usual,  in  the  case  of  horse  sales  of  this  descrip- 
tion,  to  erect  a  barrier  between  the  horses  and 
the  spectators : — Held,  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  defend- 
ant's sen^ants  which  should  have  been  submitted 
to  the  jury.  Abbott  v.  tVeemnn,  35  L.  T.  783 
— C.  A.     Reversing  34  L.  T.  644. 

d.    Persona  not  Entitled  to  Sue. 

Tretposieri.] — ^A  party,  who  is  bitten  by  a  dog 
in  consequence  of  being  himself  on  the  owner's 
land  on  which  he  is  not  entitled  to  go,  can  main- 
tain no  action  for  the  injury,  Sarch  v.  Black- 
Hrn,  M.  k  M.  505  ;  4  C.  &  P.  297* 


Contributory  Kegligenoe.] — Xor,  if  the  injury 
arises  from  his  ovni  carelessness,  with  knowledge 
of  the  danger,     lb, 

Evidence  of] — But  if  he  has  no  means  of 

knowing  the  danger,  and  is  not  otherwise  in 
fault,  he  may  recover,  although  the  owner  has 
attempted  to  give  notice ;  therefore,  it  is  no 
answer  to  such  action,  that  a  printed  notice  was 
put  up,  if  it  appears  that  the  plaintiff  could  not 
read.     lb. 

If  no  suspicion  is  thro^Ti  upon  the  plaintiff  by 
the  defendant  in  such  a  case,  it  may  be  taken 
that  he  had  good  cause  for  being  on  the  defend- 
ant's premises,  provided  the  dog  is  put  in  a  place 
forming  one  entrance  to  the  house  of  the  defend- 
ant, although  there  may  be  other  entrances  to 
the  house  of  a  more  public  description,  by  which 
the  plaintiff  might  have  proceeded.    lb. 

In  an  action  for  not  sui!iciently  securing  a 
fierce  dog  kept  by  the  defendant,  and  by  which 
the  plaintiff  was  bitten,  the  plaintiff  may  re- 
cover, notwithstanding  he  had  on  a  previous  day 
been  warned  against  going  near  the  dog,  if  the 
jury  thinks  that  the  accident  was  not  occasioned 
by  the  plaintiff's  o^ti  carelessness  and  want  of 
caution.     Curtis  v.  Mills,  5  C.  &  P.  489. 

In  an  action  for  an  injury  by  a  vicious  bull, 
the  plaintiff  recovered,  although  it  appeared 
that  the  bull  was  attracted  by  a  cow  in  a  par- 
ticular state,  which  the  plaintiff  was  driving 
past  the  field  in  which  the  bull  was,  and  that  the 
plaintiff  first  struck  the  bull  on  the  head  to 
drive  him  away  from  the  cow.  Bladtvmn  v. 
Simmoyis,  3  C.  &  P.  138. 


2.  Fob  Injubies  to  Animals. 

a.   Principle  of. 

Extension  to  Horiei.]— The  28  &  29  Vict, 
c.  60,  s.  1,  which  makes  the  owner  of  a 
dog  liable  in  damages  for  injury  done  to  any 
cattle  or  sheep  by  his  dog  without  proof  of  a 
previous  mischievous  propensity  in  the  dog, 
includes  horses  in  the  term  "  cattle."  Wright 
v.  Pearson,  4  L.  R.,  Q.  B.  582  ;  38  L.  J.,  Q.  B. 
312 ;  20  L.  T.  849 ;  17  W.  R.  1099 ;  10  B.  &  S.  723. 

Treipacf  by  Hone— Damages.] — The  defend- 
ants' horse  having  injured  the  plaintiff's  mare 
by  biting  and  kicking  her  through  the  fence 
separating  the  plaintiff's  land  from  the  defend- 
ants* : — Held,  that  there  was  a  trespass  by  the 
act  of  the  defendants'  horae,  for  which  the 
defendants  were  liable,  apart  from  any  question 
of  negligence  on  their  part : — Held,  secondly, 
that  the  damage  to  the  plaintiff's  mare  was  not 
too  remote.  Ellis  v.  Lofttis  Iron  Company^  10 
L.  R.,  C.  P.  10 ;  44  L.  J.,  C.  P.  24  ;  31  L.  T.  483 ; 
23  W.  R.  246. 

Liability  in  Agisting  Cattle.] — A  man  who 
receives  beasts  to  agist  on  a  contract' to  take 
reasonable  care,  which  beasts  are  afterwards 
injured  by  an  animal  mansuetae  naturse,  is  not 
exempt  from  liability  merely  on  the  ground  that 
he  did  not  know  the  animal  to  be  ferocious. 
All  the  circumstances  taken  together  may  shew 
a  want  of  reasonable  care  nevertheless,  and  if 
so,  he  will  be  liable.  Smith  v.  Ciwk,  1  Q.  B.  D. 
79 ;  45  L.  J.,  Q.  B.  122  ;  33  L.  T.  722  ;  24  W.  R. 
206. 

Tho  rule  requiring  proof  of  scienter  in  cases 
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of  injuries  by  animala  mansueisa  natcme,  is  an 
artificial  role  which  ought  not  to  be  extended. 
2h. 

Damages.] — But  if  a  horse,  through  the 
neglect  of  the  owner  in  not  keeping  his  fences 
properly  repaired,  strays  out  of  the  field  in 
which  it  is  feeding  into  the  field  of  an  adjoining 
occupier,  and  there  gets  amongst  his  horses  and 
kicks  one  in  such  a  way  as  to  cause  its  death, 
such  owner  is  liable  for  the  injury  which  his 
horse  has  done,  and  it  is  not  a  too  remote  conse- 
quence of  the  owner *s  negligence  ;  neither  is  it 
incumbent  on  the  plaintiff  to  shew  that  the 
defendant  knew  his  horse  to  be  vicious.  Lee  v. 
miey,  34  L.  J.,  C.  P.  212 ;  11  Jur.,  N.  S.  527 ; 
12  L.  T.  388  ;  13  W.  R.  751. 

Worrying  Game  Birds,  reared  as  Tame  Ones.] 
— ^An  action  lies  against  the  owner  of  a  dog» 
who,  knowing  the  animal  to  have  a  propensity 
for  chasing  and  destroying  game,  permits  it  to 
be  at  large,  and  the  dog,  in  consequence,  goes 
into  the  plaintifTs  wood,  and  chases  and  destroys 
young  pheasants  which  are  being  reared  there 
under  domestic  hens.  Rend  v.  Edwards ^  17 
C.  B.,  N.  S.  246  ;  34  L.  J.,  C.  P.  31  ;  11  L.  T.  311. 


3.  JcsTiPxiNG  Shooting  ob  Destroying. 

a.  Froteotion  of  Property. 

If  a  defendant  justifies  shooting  a  dog, 
because  the  dog  was  worrying  his  fowl,  and 
could  not  otherwise  be  prevented,  he  must  prove 
that  the  dog  was  in  the  act  of  worrying  the 
fowl  at  the  very  moment  he  shot  him.  Janson 
V.  Broicn^  1  Camp.  41. 

The  owner  of  sheep  in  a  field  which  had  been 
worried  by  a  dog,  shot  the  dog  when  in  another 
field  at  some  distance  off  : — Held,  in  an  action 
by  the  owner  of  the  dog,  that  the  defendant 
was  not  justified  in  the  act  of  shooting,  as  it 
was  not  done  in  the  protection  of  his  property. 
Well*  V.  Head,  4  C.  &  P.  568. 

In  an  action  for  shooting  the  plaintiff's  dog, 
the  defence  was  that  the  defendant  had  put  up 
a  notice  that  dogs  trespassing  on  his  land  would 
be  shot : — ^Held,  that  such  notice  did  not  war- 
rant the  defendant  in  shooting  the  dog.  Corner 
V.  Champneyn,  2  Marsh.  584. 

The  servant  of  the  owner  of  an  ancient  park 
may  justify  shooting  a  dog  thcat  is  chasing  the 
deer,  although  such  shooting  may  not  be  abso- 
lutely necessary  for  the  preser\'ation  of  the 
deer  ;  and  the  servant  may  justify  the  shooting, 
although  the  dog  may  have  not  been  chasing 
deer  at  the  moment  when  it  was  shot,  if  the 
chasing  of  the  deer  and  the  shooting  the  dog 
were  all  one  and  the  same  transaction.  Protheroe 
V.  Mathem,  6  C.  &  P.  681. 


b.  Protection  of  Person* 

To  justify  shooting  another's  dog,  it  is  not 
sufficient  to  shew  that  the  dog  was  of  a  fero- 
cious disposition,  and  was  at  large.  To  justify 
shooting  him  he  must  be  actually  attacking 
the  party  at  the  time ;  therefore,  where  the 
defendant  was  passing  the  plaintiff  s  house,  and 
the  plaintiff's  dog  ran  out  and  bit  the  defend- 
ant's gaiter,  and  on  the  defendant  turning  round 
and  raising  his  gun.  the  dog  ran  away,  and  he 
shot  the  dog  aa  he  was  running  away  :— Held, 


that  he  was  not  justified  in  so  doing.     Morris  v. 
Nnyeiit,  7  C.  &  P.  572. 

A.,  a  hawker,  went  to  the  house  of  B.  to  sell 
goods,  and  a  dog  of  B/s  coming  out  of  the  house, 
A.  knocked  out  one  of  its  ej-es,  for  which  B.'s 
wife  caused  A.  to  be  apprehended  : — Held,  that 
it  was  for  the  jury  to  say  whether  A.  struck  the 
dog  for  his  own  preservation  and  fairly  to  pro- 
tect himself,  or  whether  it  was  a  wilful  and 
malicious  trespass  on  his  part.  Ilamcay  v. 
Boultheey  4  C.  &  P.  350  ;  1  M.  &  Rob.  is. 


c.  Poieoninff. 

The  placing  of  poisoned  flesh  in  an  enclosed 
garden,  for  the  purpose  of  destroying  a  dog 
which  was  in  the  habit  of  straying  there,  is  not 
an  offence  punishable  under  24  &  25  Vict.  c.  97, 
s.  41.  But  semble,  that  it  is  within  27  &  28 
Vict.  c.  115, 8. 2.    Banicl  v.  Janes,  2  C.  P.  D,  351. 

4.  Pleadings  in  Actions  before  the 
Judicature  Acts. 

Kecessary  Allegations.] — A  declaration  for 
an  injury  to  plaintiff's  wife  by  a  ram,  alleged 
that  the  defendant  wrongfully  and  injuriously 
kept  it,  knowing  it  to  be  prone  and  used  to 
attack  and  injure  mankind  : — Held,  that  the 
declaration  was  not  bad,  for  not  averring  that 
the  defendant  negligently  kept  tlie  ram.  Jack' 
son  V.  Smithson,  15  M.  &^V.  503  ;  4  D.  &  L.  45  ; 
15  L.  J.,  Ex.  311. 

Effect  of  ''Kot  Guilty.'*]— In  an  action  for 
injury  done  to  the  plaintiff's  sheep  by  a  fero- 
cious dog,  kept  by  the  defendant,  he  knowing  it 
to  be  of  ferocious  and  mischievous  disposition, 
not  guilty  puts  in  issue  the  ferocity  of  the  dog 
and  the  scienter,  these  matters  forming  the  sub- 
stance of  the  charge.  Card  v.  Cnxi\  5  C.  B.  622  ; 
5  D.  &  L.  509  ;  17  L.  J.,  C.  P.  124  ;  12  Jur.  247  ; 
S.  P.,  Hog  a  71  v.  Sharpe,  7  C.  &  P.  755. 

The  allegaiion  of  duty  in  the  defendant  to 
use  due  and  reasonable  care  and  precaution  in 
keeping  the  animal  is  an  immaterial  allegation. 
lb. 

Material  Fleas.] — The  allegations  in  a  plea  to 
an  action  for  shooting  a  dog,  that  he  attacked  the 
defendant,  and  was  accustomed  to  attack  and 
bite  mankind,  arc  both  material,  and  must  be 
proved.     Clark  v.  Webster,  1  C.  &  P.  104. 

WTiere  the  defendants  justified  tlie  shooting 
the  plaintiff's  dog,  by  plcadhig  that  he  attacked 
them,  and  that  "  he  was  accustomed  to  attack 
and  bite  mankind,'*  the  plaintiff  may  call  wit- 
nesses to  prove  the  general  quietness  of  the  dog. 
lb. 


C.    ANIMALS    CAUSING    INFECTION. 

1.  Principle  of  Liability. 

A  declaration  stating  that  the  defendant 
knowingly  delivered  a  glandered  horse  to  the 
plaintiff  to  be  put  witli  his  horse  without  telling 
him  it  was  glandered ;  whereby  the  plaintiff, 
not  knowing  it  was  glandered,  was  induced  to 
and  did  put  it  with  his  horse,  per  t^uod  his  hor^e 
died,  is  a  good  declamtion,  though  no  conceal- 
ment or  fraud  or  breach  of  warranty  is  averred. 
Penton  v.  Murdoch,  22  L.  T.  371 ;  18  W.  R.  382. 

An  action  will  lie  to  recover  damages  sus- 
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tained  by  the  negligence  of  servants  having  the 
care  of  cattle  which  they  know  to  be  suffering 
from  an  infectious  disease  in  allowing  such 
cattle  to  intermingle  with  other  cattle.  Ikirp  v, 
Faulkner,  Si  L.  T.  284  ;  2:1  W.  R.  774. 

2.  Etidencb  op  Scienter. 

Upon  the  trial  of  such  an  action  it  was 
proved  ttiat  the  condition  of  the  cattle  was 
known  to  the  servants  of  the  defendants  at  the 
time  the  cattle  came  into  contact  with  those  of 
the  plaintiff,  and  that  shortly  before  the  de- 
fendants had  been  convicted  at  the  petty  sessions 
for  allowing  their  cattle,  infected  with  the  foot 
and  mouth  disease,  to  be  at  large  in  a  field  in- 
suflSciently  fenced.  The  certificate  of  such  con- 
viction was  tendered  and  received,  and  the  jury 
found  in  favour  of  the  plaintiff  : — Held,  that  the 
knowledge  of  their  servants  was  sufficient  to 
make  the  defendants  responsible,  and  that  there 
■  was  evidence  of  negligence  ;  that  the  certificate 
was  improperly  received  in  evidence,  but  this  was 
cured  by  Oi-d.  XXXIX.  r.  3,  of  the  Judicature 
Act,  38  &  39  Vict.  c.  77,  as  no  substantial  mis- 
carriage of  justice  had  been  thereby  caused. 
I^arp  V.  Faulkner,  34  L.  T.  284  ;  24  AV.  R.  774. 

A.  bought  a  cow  of  B.  on  the  assurance  of  the 
latter  that  he  would  warrant  her,  and  that  she 
had  come  off  his  father's  farm.  It  proved  to  be 
a  foreign  cow  ;  and  a  few  days  after  the  pur- 
chase she  fell  ill,  and  died,  of  what  proved  to  be 
the  cattle  plague.  Five  other  cows,  which  had 
been  in  the  same  shed,  were  attacked  the  same 
week,  and  eventually  A.  lost  them  as  well.  The 
symptoms  in  all  the  cases  were  alike  : — Held, 
that  as  A.  was  induced  to  buy  the  cow  through 
B.'s  misrepresentation,  the  latter  was  answerable 
for  the  consequences  which  ensued  by  her  coming 
in  contact  with  other  cattle,  MuUvtt  v.  Ma^on, 
1  L,  R.,  C.  P.  559  ;  35  L.  J.,  C.  P.  209  ;  12 
Jur.,  N.  S.  547  ;  14  L.  T.  558  ;  14  \V,  R.  898  ; 
1  H.  &  R.  779. 

A.'s  sheep,  being  diseased,  got  into  B.'s  field, 
where  his  sheep  were  grazing,  and  infected  them 
with  the  disease.  It  did  not  appear  how  they 
got  there.  A.,  on  being  told  of  it,  used  expres- 
sions indicating  knowledge  that  his  sheep  were 
diseased.  In  an  a(;tion  against  him  for  suffering 
his  sheep  to  go  at  large  : — Held,  that  in  the  ab- 
sence of  negligence,  proof  of  a  scienter  was  ne- 
cessary, and  there  was  no  sufficient  evidence  of 
it.  Cooke  V.  Wnrhig,  2  H.  &  C.  332  ;  32  L.  J. 
Ex.  202  ;  9  L.  T.  257. 


3.  Warranty  of. 

The  defendant  sent  pigs,  infected  with  a  con- 
tagious disease,  for  sale  to  a  -public  market, 
which  is  an  offence  under  s.  57  of  the  Con- 
tagious Diseases  (Animals)  Act,  1869  (32  &  33 
Vict.  c.  70,  repealed).  The  plaintiff  bought  the 
pigs,  which  infected  other  pigs  in  his  possession, 
causing  him  great  loss  and  expense.  In  .an 
action  for  breach  of  warranty  and  false  repre- 
sentation : — Held,  that  the  mere  act  of  exposing 
the  pigs  for  sale  in  a  public  market  was  no  evi- 
dence of  an  implied  representation  by  the  de- 
fendant that  they  were  free  from  infection,  or 
that  he  did  not  know  them  to  be  infected. 
Ward  V.  Hohhn,  3  Q.  B.  D.  150 ;  47  L.  J.,  Q.  B. 
90;  37  L.  T.  654;  26  W.  R.  151— C.  A. 
Affirmed  by  the  House  of  Lords,  4  App.  Cas. 
13  ;  48  L.  J.,  Q.  B.  281  ;  40  L.  T.  73  ;  27  W.  R. 


114.  Reversing  the  judgment  of  the  Queen's 
Bench  Division,  2  Q.  B.  D.  331  ;  46  L.  J.,  Q.  B. 
473  ;  36  L.  T.  511 ;  25  W.  R.  585. 


4.  Jurisdiction. 

Joitioet.] — On  the  hearing  of  an  information, 
under  11  &  12  Vict.  c.  107,  s.  4,  for  removing 
cattle  without  a  licence,  the  magistrates,  on  the 
production  of  a  licence,  had  no  jurisdiction  to 
inquire  into  the  sufficiency  of  the  evidence  upon 
which  it  was  granted.  Stanlwpe  v.  Th^rithy,  1 
L.  R„  C.  P.  423  ;  35  L.  J.,  M.  C.  182 ;  14  L.  T. 
332  ;  1  H.  &  R.  459. 

The  removal  of  an  infected  animal  from  one 
county  to  another  county  does  not  give  the 
justices  of  the  latter  county  jurisdiction  to  deal 
with  the  case.  The  offence  is  complete  as  soon 
as  the  animal  has  been  removed  from  its  place 
of  location,  and  therefore  the  justices  of  the 
former  county  alone  have  jxiwcr  to  hear  the 
cause,  'or  to  puni.sh  the  offender.  Htg.  v. 
WnUaim,  15  L.  T.  290. 

A.  removed  a  load  of  horse  litter  from  Middle- 
sex into  Hertford,  and  the  justices  of  Hertford 
convicted  him  of  the  offence  of  removing  dung 
likely  to  propagate  infection  : — Held,  that  the 
justices  had  exceeded  their  jurisdiction,  inas- 
much as  the  horse  litter  was  not  dung  likely  to 
propagate  infection.  Young  man  v.  Morrfu,  15 
L.  T.  276. 

OonitraetioB    of    Order    of    Jnstieei.] — By 

an  order  of  quarter  sessions  it  was  declared, 
that  after  a  certain  date  no  sheep,  &c.,  should 
be  "  removed  fi-om  any  one  farm  or  place  in 
the  county  of  Buckingham,  to  any  other  farm 
or  place  therein,"  except  upon  certain  con- 
ditions : — Held,  that  the  word  "  place  "  must  be 
construed  ejusdem  generis  with  the  word  "  farm," 
and  that  no  violation  of  the  order  was  com- 
mitted by  the  removal  of  sheep  from  one  part  of 
a  fai*m  to  another  part  of  the  same  farm,  even 
though  in  such  removal  a  public  highway  had  to 
be  ci-ossed,     Eustaee  v,  Sargent,  14  L.  T.  552. 

Orders  in  Council.] — By  an  order  in  coun- 
cil made  under  11  &  12  Vict.  c.  107,  s. 
4,  every  inspector  had  j>ower  to  cause  to 
be  cleansed  and  disinfected  premises  in 
which  animals  labouring  under  the  cattle  plagne 
had.  been  or  might  Ixj,  and  every  owner  or  occu- 
pier of  such  premises  was  to  obey  any  order 
given  by  the  insiKJctor  for  that  purpose,  under  a 
penalt}'  of  20/.  An  inspector  gave  an  order  to 
the  foreman  of  S.,  who  resided  at  a  distance,  to 
disinfect  certain  premises,  which  order  was  dis- 
obeyed : — Semble,  that  he  was  not  liable  for  the 
disobedience  of  the  order  by  his  foreman.  Searle 
v.  ReynoUh,  7  B.  A:  S.  704  ;  14  L.  T.  518. 

Injury  cauied  by  Compliance  with.] — The 

statement  of  claim  alleged  that  the  plaintiff  deli- 
vered certain  pigs  to  the  defendants,  a  railway 
company,  to  be  canied  from  M.  to  L.  for  reward  to 
the  defendants,  and  fii-st,  that  at  the  M.  station  the 
defendants  placed  the  pigs  in  a  certain  pen,  and 
that  the  defendants  had  so  negligently  kept  the 
said  pen,  and  so  negligently  permitted  it  to  be 
covered  with  lime  or  some  preparation  thereof, 
that  the  pigs  were  injured  ;  secondly,  that  it 
was  the  duty  of  the  defendants  to  provide  fit 
and  proper  i)ens,  or  other  accommodation  at  the 
said  station  for  keeping  the  said  pigs  until  they 
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should  be  carried  by  the  defendants,  and  that 
the  defendants  neglected  to  provide  fit  and 
proper  pens  or  other  fit  and  proper  accommoda- 
tion during  the  period  aforesaid,  whereby  the 
said  pigs  were  injured  ;  and  thirdly,  that  at  the 
lequest,  and  by  the  invitation  of  the  defendants, 
the  plaintiff,  pending  the  delivery  to  and  the 
receipt  of  the  said  pigs  by  the  defendants  for 
the  purpose  of  being  carried  by  them,  placed  the 
said  pigs  in  a  pen  of  the  defendants  at  the  said 
station  at  M.,  pending  such  delivery  and  receipt, 
and  that  the  defendants  so  negligently  kept  the 
said  pen  for  the  reception  and  penning  of  the 
said  pigs,  and  so  negligently  permitted  the  same 
to  be  covered  with  lime,  or  some  preparation 
thereof,  that  by  reason  of  the  said  pigs  coming 
and  being  in  contact  with  the  said  pen  while  so 
confined  therein,  they  were  injured.  The  state- 
ment of  defence  stated  an  order  of  the  Ivord 
Lieutenant  in  council,  made*on  the  20th  uf  Sep- 
tember, 1878,  under  the  provisions  of  the  Con- 
tagious Diseases  (Animals)  Act,  1878,  duly  pub- 
lished in  the  Dublin  Gazette,  whereby  it  was 
inter  alia  ordered  that  every  loading  pen  of  a 
railway  company  should  be  disinfected  before 
the  using  thereof,  by  the  application  to  all  parts 
of  the  loading  pen,  with  which  animals  or  their 
droppings  had  come  in  contact,  of  a  coating  of 
limewash,  as  in  said  order  prescribed ;  and  al- 
leged that  it  was  necessary  for  the  defendants 
in  the  due  and  ordinary  course  of  traffic,  to  pen 
the  plaintiff's  pigs,  and  that  the  defendantR,  in 
accordance^with  the  provisions  of  the  said  order, 
carefully,  and  within  a  reasonable  and  proper 
time  for  the  purpose  of  carrying  out  the  pro- 
visions of  the  said  order,  before  using  the  pen 
lA  the  statement  of  claim  mentioned  for  the 
plaintiff's  pigs,  disinfected  the  said  pen,  and 
duly  and  carefully  applied  to  the  said  parts 
thereof  the  said  preparation  of  chloride  of  lime, 
and  that  the  said  pigs  were  injured  by  coming 
in  contact  with  the  said  preparation,  and  not 
otherwise,  and  that,  save  by  reason  of  the  appli- 
cation of  the  said  lime-wash,  the  said  pen  was 
in  a  fit  and  proper  condition  for  the  reception  of 
and  penning  tne  said  pigs  ;  similar  defences, 
mutatis  mutandis,  were  pleaded  to  the  second 
and  third  causes  of  action  : — Held,  on  dei^urrer, 
that  the  statement  of  defence  was  bad.  Sh€LW 
V.  Great  Southern  <f  Western  Mailtoay  Com- 
pany^  8  L.  R.,  Ir.  10— C.  A. 


III.  CRUELTY  TO  ANIMALS. 

1.  Opfknces  undbk  the  Acts. 

Uiing  Animals  sent  to  Slaughter-hoxue.] — 
The  12  &  13  Vict.  c.  92,  s.  9,  which  imposes  a 
penalty  on  any  person  who,  having  the  manage- 
ment of  any  place  for  the  purpose  of  slaughter- 
ing horses  or  other  cattle,  not  intended  for 
butcher's  meat,  shall  use  or  permit  to  be  used 
any  horse  or  other  cattle  brought  to  such  place 
for  the  purpose  of  being  slaughtered,  applies 
to  private  as  well  as  to  licensed  slaughter- 
houses. Colam  V.  Hall,  6  L.  R.,  Q.  B.  206  ; 
40  L.  J.,  M.  C.  100 ;  23  L.  T.  802 ;  19  W.  R. 
563. 

A  man  had  the  management  of  the  kennels  of 
a  hunt,  where  there  was  a  place  used  solely  for 
the  purpose  of  slaughtering  horses  sent  as  food 
for  the  hounds.  He  received  a  horse  for  that 
purpose  and  permitted  him  to  be  worked : — 


Held,  that  ho  was  guilty  of  an  offence  under 
this  section.    Ih. 

Working— Mens  Eoa.]— In  a  colliery  certain 
horses  were  worke«l  while  suffering  from  raw 
wounds.  T.  was  an  owner,  and  S.  was  the  cer- 
tificated manager,  but  neither  was  proved  to  be 
present  or  to  have  any  notice  or  knowledge  of  the 
state  of  the  horses  : — Held,  that  the  justices  were 
wrong  in  convicting  S.  of  illtreating  the  horses 
under  11  &  12  Vict.  c.  92,  s.  2,  merely  because 
he  was  certificated  manager,  and  that  some 
knowledge  of  the  matter  was  an  essential  ingre- 
dient of  that  offence.  Small  v.  Warr.  47  J.  P. 
20. 

Baiting   Animals  —  Coursing   Babbits.]— A 

match  took  place  between  the  owners  of  two 
dogs  a^  to  which  could  kill  the  greatest  number 
of  rabbits  by  coursing  them.  The  match  took 
place  in  a  field  containing  an  area  of  three  acres, 
walled  in  so  that  the  rabbits  could  not  escape  : 
— Held,  that  this  was  not  baiting  animals  witnin 
the  meaning  of  12  &  13  ;Vict.  c.  92,  s.  3.  Pitt* 
V.  Millar,  9  L.  R.,  Q.  B.  380  ;  43  L.  J.,  M.  C. 
96  ;  30  L.  T.  328. 

Kegleoting  to  Proyide  Food  and  Water- 
Bail  way  Company— Jnrisdiotion.] — By  32  &  33 

Vict.  c.  70,  8.  64  (repealed),  a  railway  company  is 
'  to  provide  food  and  water  for  cattle  carried  by 
them  on  the  request  in  writing  of  the  consignor 
or  any  person  in  charge  thereof,  and  "  if  in  the 
case  of  any  animal  such  request  is  not  made,  so 
that  the  animal  remains  without  a  supply  of 
water  for  thirty  consecutive  hours  ....  the 
consignor  and  the  person  in  charge  of  the  animal 
shall  each  be  deemed  guilty  of  an  offence  against 
this  act."  By  s.  103  a  penalty  is  imposed  on 
any  person  guilty  of  an  offence,  but  it  is  not 
said  how  the  penalty  is  to  be  recovered.  By 
s.  109,  for  the  purposes  of  proceedings  under 
this  act  .  .  .  every  cause  or  complaint  .  .  . 
shall  be  deemed  to  have  arisen  either  in  the 
place  in  which  the  same  was  actually  committed 
or  arose,  or  in  any  place  in  which 'the  person 
charged  or  complained  against  happens  to  be. 
The  appellant  was  ithe  consignor  of  cattle  from 
Kirby  Stephen  in  Westmoreland  to  Colchester, 
to  be  carried  over  a  railway  upon  a  journey 
which  lasted  more  than  thirty  hours.  He  did 
not  make  any  request  that  the  cattle  should  be 
supplied  with  water.  The  justices  of  Colchester 
issued  a  summons  against  -him,  he  then  being 
in  Westmoreland,  and,  on  his  appearing  to  the 
summons,  convicted  him  of  an  offence  against 
8.  64  : — Held,  first,  that  the  offence  was  within 
the  summary  jurisdiction  of  the  justices.  John- 
ton  V.  Colam,  10  L.  R.,  Q.  B.  544  ;  44  L.  J., 
M.  C.  185  ;  32  L.  T.  725  ;  23  W.  R.  697. 

Held,  secondly,  that  the  conviction  could  not 
be  sustained,  for  that  the  offence  was  completed 
before  the  cattle  reached  Colchester,  the  thirty 
hours  having  then  expired  ;  and  the  appellant, 
by  appearing  before  the  justices  in  obedience  to 
their  summons  did  not  "  happen  to  be  "  at  Col- 
chester, and  within  their  jurisdiction.    Ih. 

The  appellant,  a  foreman  to  a  dealer  in  foreign 
birds,  sent  some  parrots  from  L.  to  D.  by  rail- 
way in  a  box  without  water.  They  were  found 
at  H.,  a  station  on  the  route,  after  ten  hours' 
journey,  suffering,  as  the  respondent  alleged, 
from  want  of  water,  which  they  drank  eagerly 
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when  offered  to  them.  Upon  these  facts  the 
magistrate  convicted  the  appellant,  under  12  & 
13  Vict.  c.  92,  s.  2,  of  torturing  or  causing  to  be 
tortured  "  domestic  animals  :  " — Held,  that  the 
conviction  was  bad,  on  tlic , grounds  that  there 
was  no  evidence  of  cruelty  or  that  the  parrots  in 
question  were  "  domestic  animals  "  within  the 
meaning  of  the  statute.  tSwan  v.  Sandert  (or 
Saunders),  50  L.  J.,  M.  C.  67  ;  44  L.  T.  424  ;  29 
W.  R.  538  ;  45  J.  P.  522  ;  14  Cox,  C.  C.  566. 


Continuing  Offence. ]~Qusere,  whether,  if 


an  offence  had  been  committed,  such  offence 
w^ould  have  been  a  continuing  one,    Ih, 


Impounding  Animals.] — The  keeper  of  a 


common  pound  is  not  as  such  within  the  words  of 
8.  5  of  12  &  13  Vict.  c.  92,  "a  person  who  im- 
pounds or  confines,  or  causes  to  be  impounded 
or  confined,"  animals  brought  to  his  pound  ;  he 
is,  therefore,  not  under  an  obligation  to  provide 
such  animals  with  food  and  water,  nor  subject 
to  the  penaltv  for  neglecting  to  do  so.  Dargan 
V.  Dariis,  2  Q.  B.  D,  118  ;  46  L.  J.,  M.  C.  122  ; 
35  L.  T.  810  ;  25  W.  R.  230. 

Cruelty  to  Cocki.] — A  cock  is  a  domestic 
animal  within  the  2nd  and  29th  sections  of  12  & 
13  Vict.  c.  92;  and  to  ill-treat  a  cock  is  an 
offence  within  the  2iid  section.  Bridge  v.  Par- 
xmi^,  3  B.  k  K.  382  ;  32  L.  J.,  M.  0.  95  ;  9  Jur., 
N.  S.  796  ;  7  L.  T.  784  ;  11  \V.  R.  424. 

Cockfigkting,  wliat  is.]— To  assist  at  a  cock- 
fight elsewhere  than  in  a  place  *'  kept  or  used 
for  the  purpose  of  fighting  or  baiting  any  bull, 
bear,  badger,  dog,  cock,  or  other  kind  of 
animal,  whether  of  domestic  or  wild  nature,*'  is 
no  offence  under  12  i^  13  Vict.  c.  92,  s.  3.  Morlcy 
v.  Greenhalgh,  3  B.  &  S.  374  ;  32  L.  J.,  Q.  B.  93  ; 
9  Jur.,  N,  8.  745  ;  7  L.  T.  624  ;  11  W.  R.  263  : 
S.  P.,  Clarke  v.  Ilagve,  8  Cox,  C.  C.  324  ;  29 
L.  J.,  M.  C.  105  ;  6  Jur.,  N.  8.  273  ;  8  W.  R. 
363  ;  2  El.  &  El.  281  :  5.  P.,  Coyote  v.  Brady,  12 
Ir.  C.  L,  R.  577. 

Assisting  at— Offence  of.]-— The  12  &  13  Vict. 
c.  92,  s.  2,  deals  with  offenders  who,  if  the 
offence  were  a  felony,  would  be  principals  in 
the  first  degree  ;  s.  3,  with  those  who  would  be 
accessories  before  the  fact  or  principals  in  the 
second  degree.  Batcit  v.  M'Cormickj  12  Ir.  C. 
L.  R.  577;  9  L.  T.  174. 

Cutting  Cocks'  Combs.]— To  i^erform  an  opera- 
tion upon  an  animal  which  causes  pain,  is  to 
cruelly  ill-treat,  abuse,  or  torture  the  animal 
within  the  meaning  of  12  &  13  Vict.  c.  92,  s.  2, 
unless  that  act  is  justified  by  shewing  that  it 
was  done  for  some  lawful  irarpose,  for  some  pur- 
pose legalised  by  custom,  for  the  benefit  of  the 
animal  itself,  or  for  making  it  more  serviceable 
for  the  lawful  use  of  man.  Murphy  v.  Manning, 
2  Ex.  D.  307  ;  46  L.  J.,  M.  C.  211  ;  36  L.  T. 
592  ;  25  W.  R.  540. 

Cutting  off  the  combs  of  cocks,  which  does  in 
fact  cause  great  pain,  cannot  be  justified  either 
on  the  ground  that  it  is  done  for  the  purpose  of 
cockfighting,  or  of  winning  prizes  at  an  exhibi- 
tion.    Hk 

Omitting  to  Kill.]— The  omission  to  kill 
an  animal  which  has  been  lawfully  wounded, 


is  in  great  pain  and  incurable,  is  not  an 
offence  within  s.  2  of  the  Prevention  of 
Cruelty  to  Animals  Act,  1847  (12  &  13  Vict, 
c.  92).  PonrU  v.  Knights,  38  L.  T.  607  ;  26  W.  R. 
721. 

And  the  owner  of  a  horse  who,  knowing  it  to 
be  incurably  diseased  and  in  pain,  merely  omits 
to  have  it  slaughtered,  commits  no  offence  within 
8.  2,  and  cannot  be  convicted  of  "  cruelly  ill- 
treating,  abusing,  or  torturing"  such  animal  by 
reason  of  such  omission  only.  But  if  he  keeps 
the  animal  in  such  a  manner  as  that  it  is  inevi- 
tably put  to  intense  pain  in  moving  about  a 
field,  in  its  efforts  to  graze  in  order  to  support  its 
life,  he  thereby  commits  an  act  of  cruelty  and  an 
offence  under  the  act,  and  is  guilty  of  "  tortur- 
ing or  causing  the  animal  to  be  tortured,'*  as 
much  as  if  he  had  actually  tortured  it  with  his 
own  hand.  Evcritt  v.  Davies,  38  L.  T.  360;  26 
W.  R.  332. 


2.  Apprehension  of  Offendebs. 

a.  At  request  of  Private  Person. 

If  a  constable  is  required  by  another  person  to 
take  a  third  party  into  custody,  for  craelty  to  a 
horse,  not  committed  in  the  constable's  own  view, 
the  constable,  bef(;re  taking  the  party  into 
custody,  should  either  enquire  into  all  the  particu- 
lars, or  see  the  animal,  so  as  to  form  a  judgment 
as  to  what  has  really  occurred.  JJoithnu  v.  Croicc, 
7  C.  4'  P.  373. 

b.   Notice  of  Action  for. 

If  a  person  who  had  ill-treated  a  horse  was  ^- 
prehendcd  by  the  direction  of  one  who  was  neither 
the  owner  of  the  horse  nor  a  peace  officer,  the  per- 
son so  causing  the  apprehension  was  not  entitled 
to  notice  of  action  under  the  section  of  the  re- 
pealed act.  Hopkins  v.  Crowe,  7  C.  &  P.  373  ;  4 
A.  &  K  774 ;  2  H.  &  W.  21. 

3.  Phocedure. 

a.  Appeals. 

By  12  &  13  Vict.  c.  92,  s.  25,  an  appeal  is  given 
in  ail  cases  where  the  sum  adjudged  to  be  jjaitl 
on  any  conviction  shall  exceed  21.  By  sect.  14, 
the  party  convicted  shall  })ay  such  penalty,  da- 
mage or  compensation  as  the  justice  shall  ad- 
judge, order  or  award,  together  with  the  costs  of 
conviction,  to  be  settled  by  such  justice.  A  party 
was  convicted,  and  adjudged  to  pay  a  penalty  of 
2«,  6<f .,  and  21,  7g.  6d.  costs : — Held,  that  the  sum 
adjudged  to  be  paid  on  conviction  referred  to  the 
penalty,  and  did  not  include  the  costs ;  and  that, 
therefore,  the  party  had  no  right  of  appeal.  Beg, 
V.  Warwiekshire  (JuMicvii),  Ward,  In  re,  25  L.  J., 
M.  C.  119;  2  Jur.,  N.  S.  930;  6  El.  &  BL  837. 

b.  Jorisdiction  of  Superior  Court. 

By  the  Prevention  of  Cruelty  to  Animals  Act, 
12  &  13  Vict.  c.  92,  s.  26,  no  conviction  under  the 
authority  of  the  act,  nor  any  order,  judgment  or 
proceeding  relative  thereto,  shall  be  quashed  for 
want  of  foiin,  or  be  removed  by  certiorari  or 
otherwise  into  any  of  her  Majesty's  superior 
courts  of  record : — Held,  that  this  enactment 
precluded  the  court  from  entertaining  a  case 
stated  by  justices  for  the  opinion  of  the  ooort. 
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Jirg,  r.  Chantnll,  10  L.  B.,  Q.  B.  587;  32  L.  T. 
305. 


IV.  BEQUEST  FOR  THE  BENEFIT  OF 

ANIMALS. 

Validity.^ — A  bequest  for  founding  and  up- 
holding an  institution  for  investigating,  studying, 
and  curing  maladies  of  quadrupeds  or  birds  useful 
to  man,  and  for  providing  a  superintendent  or 
professor  to  give  free  lectures  to  the  public,  is 
good  as  a  charitable  legacy.  University  of 
Limdon  v.  Yarrow,  23  Beav.  159;  25  L.  J.  Ch. 
70;  2  Jur.,  N.  S.  1125.  Affirmed  on  appeal, 
1  De  G.  &  J.  72 ;  26  L.  J.,  Ch.  430 ;  3  Jur.  N.  S. 
421. 


ANNUITY. 

1.  Xature  and  Validity  of, 

2.  Consideration  for, 

3.  Forfeiture  of. 

4.  Proceedings  to  set  aside, 

5.  Assignment  of, 

6.  Charging. 

7.  Registration, 

8.  Inrolment, 

9.  Stamping. 

10.  Proceedings  to  enforce  Payment, 

a.  By  Action. 
h.  By  Administration. 
e.  By  BiBtrew. 
d.  ^  other  means. 

11.  Payment, 

12.  Recovery  of  Arrears, 

13.  Meraer  and  Extinguishment, 

14.  Redemption, 

15.  Apportionment,— ^t^  Appobtionmsnt. 


1.    Natuee  and  Validity  of. 

SatU&etioii   by  Periodical    Faymentfl.] — An 

annuity  can  only  be  where  the  principal  is  ir- 
TCTOcably  gone,  and  is  to  be  satisfied  by  periodical 
payments.    Winter  v.  Monsley,  2  B.  &  A.  802. 

When  Betenninable  npon  the  Death  of  a 
Grantee— Bightfl  of  Adininistrator.] — Devisees 
in  tail  male  granted  an  annuity  for  twenty-one 
years,  if  they  should  so  long  live,  to  the  re- 
mainderman, and  in  case  of  his  death  to  his 
children,  or  if  he  had  none  to  his  wife.  The  re- 
mainderman, his  wife  and  child,  died  during  the 
term  : — Held,  that  the  deed  was  not  an  absolute 
grant  of  an  annuity  for  twenty-one  years,  but  was 
determinable  by  the  death  of  the  remainderman, 
his  child  and  wife ;  and,  therefore,  that  the  ad- 
ministrator of  the  remainderman  and  his  child 
conld  not  recover  the  arrears  of  the  annuity  in 
respect  of  either  of  his  intestates,  liarftrd  v. 
Stvchey,  5  D.  &  R.  118 ;  8  Moore,  88 ;  2  B.  &  B. 
333 ;  1  Bing.  225. 

A  grant  of  an  annuity  for  life,  charged  upon 
land  in  which  the  grantor  has  only  a  chattel  in- 
terest, will  enure  as  a  grant  during  the  term  if 
the  c^tui  que  vie  shall  so  long  live.  Saffery  v. 
Elgood,  3  N.  &  M.  346 ;  1  A.  &  E.  191. 

A  grantee,  by  deed  of  settlement  on  marriage, 
of  an  annuity  charged  up^m  lands,  in  which  deed 


the  grantor  (there  being  no  fraud)  declares  him- 
self entitled  in  fee  simple  to  the  lands  charged, 
may  treat  such  declaration  as  a  covenant,  and  on 
it  afterwards  appearing  that  the  grantor  had 
really  only  a  life  estate,  may  proceed  against  his 
estate  to  obtain  payment  of  the  arrears  of  this 
annuity.  Monypenny  v.  Monypenny^  9  H.  L. 
Cas.  114;  31  L.  J.,  Ch.  269. 

By  Commiseionen  out  of  Bates — Personal 
Liability.] — A  grant  of  an  annuity  by  five  com- 
missioners named  in  a  local  act,  in  these  words  : 
"  We,  five,  &c.,  do  grant  unto  A,  an  annuity  of 

£ ,  out  of  the  rates  granted  and  to  arise  by 

virtue  of  this  act,"  according  to  the  form  pre- 
scribed in  the  act,  does  not  raise  any  personal 
liability  in  the  grantors,  as  on  a  contract,  the  act 
empowering  any  five  to  be  a  quorum.  Cane  t. 
Chapman,  1  N.  &  P.  104 ;  5  A.  &  B.  647 ;  2 
H.  &W.  355.   . 

Bnration  of— Fund  set  apart— Liability  of 
Orantor.] — By  a  marriage  settlement,  property  of 
the  wife  was  settled  upon  the  usual  trusts  for  the 
wife  for  life,  with  remainder  to  the  husband  for 
life,  with  remainder  to  the  children  of  the  mar- 
riage. By  articles  of  agreement  of  even  date, 
which  recited  the  settlement,  the  father  of  the 
husband  agreed  to  pay  350/.  every  year  during 
the  life  of  his  son,  and  in  case  the  wife  should 
survive  the  husband,  "then  to  continue  the 
yearly  pajrmeut  to  the  trustees  of  the  settlement 
for  the  puqK)ses  thereof : '' — Held,  that  this 
created  a  liability  on  the  part  of  the  father  to 
pay  a  perpetual  annuity  of  350Z. ;  and  11,666/. 
consols  wnich  had  been  set  apart  out  of  the 
father's  estate  to  answer  the  annuity,  were 
ordered  (on  the  death  of  the  son  leaving  his  wife 
surviving)  to  be  transferred  to  the  trustees  of  the 
settlement  to  be  held  upon  the  trusts  thereof. 
Dawsim  v.  Rvbinson,  25  L.  T.  486. 

By  a  marriage  settlement  three  denominations 
of  land — one  a  freehold  and  the  other  two  chat- 
tels real — were  charged,  without  any  words  of 
limitation,  with  the  yearly  sum  of  70/.  for  B.  W. 
(the  intended  wife)  and  her  assigns,  in  case  she 
should  survive  her  husband,  with  power  of  dis- 
tress ;  and  if  the  settlor  and  E.  W.  should  die 
leaving  one  or  more  sons  of  the  marriage.  chargtKi, 
without  any  words  of  limitation,  with  70/.  for 
the  elder  son,  "  payable  in  like  manner,  &c.,  as  it 
ought  to  be  paid  to  E.  W.,"  with  like  power  of 
distress ;  the  freehold  estate  having  expired  and 
the  chattel  interest  in  one  denomination  having 
been  evicted : — Held,  that  the  annuity  created 
for  the  elder  son  was  for  the  life  of  the  annuitant 
only.     Gillnmnf  In  re,  10  Ir.  R.,  Eq.  92. 

Death  of  Cestui  que  Trust — Liability  of  Berisee 

in  Trust.] — ^An  obligor  of  a  bond  without  penalty, 
conditioned  for  payment  to  A.  during  her  life  of 
20/.  a  year,  bequeathed  to  his  wife  30/.  a  year  for 
her  life,  and  devised  to  the  defendant  all  his 
freehold  messuages  in  trust,  to  educate  his  son 
until  twenty-one,  and  to  account  for  profits  at 
that  time ;  provided  that  if  his  wife  should  be 
living  when  his  son  attained  full  age,  the  devisee 
should  retain  and  hold  in  trust  such  of  his  estates 
as  would  secure  to  his  wife  the  30/.  a  vear.  The 
wife  die<l  during  his  lifetime,  and  he  afterwards 
died,  leaving  his  son  surviving,  who  afterwaKls 
died  under  age : — Held,  that  the  estate  of  the 
devisee  ccasc<l  on  the  death  of  the  son,  and  that 
the  devisee  was  not  liable  to  A.  for  any  arrears 
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of  her  annuity  which  had  accrued  due  since  his 
death,  although  the  rents  and  profits  exceeded 
the  annuity.  Morrant  v.  Govghj  1  M.  &  R.  41  ; 
7  B.  &  C.  206. 

Determinatioii  of  Value.]— A.  granted  a 
life  annuity  of  139/.  for  five  years  secured  on 
fee  simple  lands,  and  after  that  period  the 
annuity  was  to  be  increased  in  value  to  199Z.  : — 
Held,  that  in  determining  the  annual  value, 
under  53  Geo.  3,  c.  141,  s.  10,  the  land  must  be 
considered  as  charged  with  the  larger  annuity. 
Thompson  v.  Chrtwright,  33  Beav.  178  ;  33  L. 
J.  Ch.  234  ;  9  Jur.,  N.  S.  940  ;  9  L.  T.  138  ;  11 
W.  R.  1091.  Affirmed  on  appeal,  2  De  G.,  J.  & 
S.  10  ;  9  Jut.,  N.  S.  1215  ;  9  L.  T.  431  ;  12  W. 
R.  116. 

An  owner  of  the  land,  for  the  purpose  of 
raising  money  for  another,  charged  it  with  pay- 
ment of  the  annuity,  but  did  not  make  himself 
personally  liable  : — Held,  that  he  was  a  grantor 
of  the  annuity.    Ih, 

Bednetion  of— When  Tnuteei  entitled  to.]— 
By  the  Lee  River  Navigation  Improvement  Act, 
1850  (13  &  14  Vict.  c.  109),  s.  76,  it  is  enacted, 
that  "  it  shall  be  lawful  for  the  trustees  from 
time  to  time  to  pay  and  allow  to  any  officer  or 
servant  of  the  trustees  whose  services  may,  from 
any  other  cause  than  that  of  misconduct,  be  no 
longer  required  by  the  trustees,  such  annuity  or 
jther  allowance  as,  having  regard  to  length  of 
service  and  all  the  other  circumstances  of  the 
case,  may,  in  the  judgment  of  the  trustees,  be 
reasonable  and  proper,  and  to  pay  the  same  out 
of  moneys  in  their  hands  by  virtue  of  their  special 
acts  :  under  this  section  the  trustees,  by  reso- 
lution not  under  seal  granted  to  their  clerk, 
upon  his  resignation  of  bis  office,  an  annuity  of 
300/.  a  year : — Held,  that  the  trust<ie8  were  en- 
titled afterwards  to  reduce  the  amount  of  the 
annuity.  Marrhant  v.  Lee  CortMcrtancy  Boards 
9  L.  R..  Ex.  CO  ;  43  L.  J..  Ex.  44  ;  30  L.  T.  3G7 
—Ex.  Ch. 

Valuation  of— Provable  in  Liquidation — An- 
nuity payable  to  Wife  under  Separation  Deed.]— 

By  a  separation  deed  between  a  husband  and 
wife  the  husband  covenanted  with  trustees  to 
pay  to  them  an  annuity  of  350/.,  during  the  joint 
lives  of  himself  and  his  wife,  for  her  benefit. 
The  annuity  was  made  determinable  in  case  the 
wife  should  not  lead  a  chaste  life  ;  in  case  the 
husband  and  wife  should  resume  cohabitation  ; 
and  in  case  the  marriage  should  be  disfsolved  in 
respect  of  anything  done,  committed,  or  suffered 
by  the  other  party  after  the  date  of  the  deed. 
The  annuity  was  to  be  proportionally  diminished 
in  the  event  of  the  wife  becoming  entitled  to 
any  income  indej^endent  of  the  husband  exceed- 
ing 350/.  a  year.  After  the  execution  of  the 
deed  the  husband  filed  a  liquidation  petition  : — 
Held,  that  the  value  of  the  annuity  was  capable 
of  being  fairly  estimated,  and  was  provable  in 
the  liquidation.  Xcal,  Ex  parte,  Batey,  In  re, 
14  Ch.  D.  579 ;  43  L.  T.  264  ;  28  W.  R.  875— 
C.  A. 

Principal  Grantor— and  Surety- dietinguiihed.] 
— By  a  deed,  in  consideration  of  a  sum  of  money 
therein  stated  to  be  paid  to  L.,  E.,  M.  and  M.,  L. 
granted  to  D.  and  H.  an  annuity  for  three  lives, 
charged  upon  his  estate  ;  and  L.,  K.,  M.  and  M. 
covenanted  to  pay  the  annuity,  with  a  proyiso  for 


repurchase  by  them  or  any  or  either  of  them. 
And  they  executed  a  joint  and  several  bond  and 
warrant  of  attorney  to  confess  judgment  on  the 
bond,  the  judgment  to  be  as  a  further  security 
for  the  annuity,  and  to  be  entered  forthwith 
against  L.  and  E.  but  not  against  M.  and  M. 
until  default  in  payment,  and  execution  not  to 
be  entered  on  tne  judgment  against  L.  and  E. 
until  the  annuity  should  be  forty  days  in  arrear  ; 
and  E.,  for  further  securing  the  annuity,  agreed, 
in  the  event  of  not  becoming  the  purchaser  of 
L.'6  estate  in  twelve  months,  to  assign,  at  L.'s 
expense,  a  mortgage  which  E.  held  on  it,  and 
also  to  procure  the  guarantee  of  a  competent 
person  for  payment  of  the  annuity  : — Held,  that 
E.  was  a  principal  grantor  of  the  annuity,  and 
not  a  surety.    JloUier  v.  EgrCy  9  C.  &  Fin.  1. 

The  question,  whether  the  person  is  principal 
or  surety  in  the  grant  of  an  annuity,  is  to  be 
determined  on  the  terms  of  the  instruments  ;  no 
extraneous  evidence  is  admissible  for  that  pur- 
pose.   Nichols  V.  Jones,  36  L.  J.,  Ch.  534. 

Infeuicy  of  Orantor — EiFeot  of.] — The  several 
covenant  of  a  grantor  of  an  annuity  is  not 
avoided  by  the  infancy  of  another  who  grants  in 
the  same  deed.  Haw  v.  Ogle,,  4  Taunt.  10  ;  S. 
P.,  Gillow  V.  Lillie,  1  Scott,  597  ;  1  Bing.  N.  C. 
695  ;  1  Hodges,  160. 

Ceeier  on  Married  Man  living  apart  firom  Wife.  ] 

— A  proviso  annexed  to  the  grant  of  an  annuity 
for  its  cesser  on  the  annuitant,  a  married  man, 
living  apart  from  his  wife,  is  void.  Nicholl  v. 
JoTies,  36  L.  J.,  Ch.  554. 

Kature  of,  under  a  Will — Legaey  Duty.] — A 

lady,  who  was  entitled  to  one-third  share  of  an 
annuity  charged  on  land  in  England  for  the 
lives  of  herself  and  her  two  sisters,  and  the 
longest  liver  of  the  three,  died  domiciled  in 
Hungary,  having  by  her  will  given  all  her  per- 
sonal estate  to  trustees  upon  trust : — Held,  that 
the  annuity  was  an  estate  "  pur  autrc  vie,  ap- 
plicable by  law  in  the  same  manner  as  personal 
estate,"  within  the  Legacy  Duty  Act,  36  Geo.  3, 
c.  52,  s.  20,  but  that  though  applicable  by  law 
in  the  same  manner  as  i)ersonal  estate,  it  con- 
tinued to  be,  by  the  common  law  of  England, 
real  estate,  and  therefore  was  not  exempted  from 
the  payment  of  legacy  duty  by  the  fact  of  the 
testatrix  having  had  a  foreign  domicil.  Chat- 
field  V.  Berchtoldt.  7  L.  R.,  Ch.  192  ;  41  L.  J., 
Ch.  255  ;  26  L.  T.  2(.7  ;  20  W.  R.  401. 

Liability  to  Attachment.]— A  plaintiff  had  re- 
covered judgment  against  the  defendant  in  an 
action  of  detinue,  which  judgment  still  remained 
unsatisfied.  The  defendant,  under  the  will  of 
her  deceased  husband,  was  entitled  to  an  an- 
nuity for  the  maintenance  of  herself  and  her 
infant  son  : — Held,  that  the  annuity  was  attjich- 
able  in  the  hands  of  the  tnistees  in  whom  it  was 
vested,  subject  to  an  inquiry  as  to  the  propor- 
tion to  be  allowed  for  the  maintenance  of  the 
son.     Naxh  v.  Pease,  47  L.  J.,  Q.  B.  766. 


2.  Consideration  fob. 

Money  lent  and  paid  at  different  times  for  the 
education  and  advancement  of  the  defendant,  is 
a  good  consideration  for  the  grant  of  an  annuity. 
AW/v.  Ambrose,  7  T.  R.  551. 

A  covenant  by  a  husband  to  secure  his  wife  an 
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animity  daring  her  life,  in  case  ahe  ahonld  surviye 
him,  is  a  sufficient  consideration  for  a  gprant  of  an 
annuity  from  her  father.  Drayoott^  Ex  parte, 
2  Olyn  A:  J.  283. 

But  past  seduction  and  cohabitation  are  not  a 
good  consideration  to  support  an  annuity,  lirau' 
m4nU  V.  Reeve,  8  Q.  B.  483  ;  16  L.  J.,  Q.  B. 
141  ;  10  Jur.  284. 

A  contract  to  grant  an  annuity,  in  considera- 
tion of  the  discontinuance  of  cohabitation  and 
of  the  release  of  an  alleged  promise  of  marriage, 
is  enforceable  in  equity.  Keenan  v.  Handley^ 
2  De  G.,  J.  &  S.  283  :  10  Jur.,  N.  S.  a03  ;  10 
L.  T.  800  ;  12  W,  R.  1021. 

A.,  haring  seduced  B.,  and  she  being  enceinte 
by  him,  and  living  with  him,  he  executed  to  her 
a  deed  whereby,  in  consideration  of  the  release 
of  a  debt  due  by  him  to  her  uncle,  he  granted  to 
her  an  annuity  payable  out  of  lands.  The  co- 
habitation continued  for  fourteen  ycar.^,  when 
they  separated,  and  A.  by  testamentary  pa])er8 
alleged  (as  the  fact  was)  that  the  consideration 
stated  in  the  deed  was  fictitious,  and  endeavoured 
to  deprive  her  of  her  annuity.  B.  swore  that  no 
agreement  or  stipulation  for  any  future  cohabi- 
tation was  entered  into  or  promised  at  the  date 
of  the  deed,  which  was  prepared  solely  by  the 
solicitor  of  A.,  and  without  her  knowledge  or 
solicitation,  and  without  her  being  aware  of  the 
intention  of  A. : — Held,  that  the  onus  was  on 
those  impeaching  the  instrument,  which  was 
prim&  facie  valid,  to  shew  that  it  was  given  ex 
tnr])l  caus&  ;  and  the  case  being  one  in  which  B. 
would  clearly  be  entitled  to  a  premium  pudicitiae, 
the  deed  was  allowed  to  prevail  over  voluntoera 
claiming  under  the  will.  Jlotcell  v.  Prict\  1 
Jur.,  N.  S.  494. 

To  an  action  for  arrears  of  an  annuity,  it  is  no 
answer  that  it  was  granted  in  consideration  of 
cohabitation  with  the  plaintiff,  unless  she  knew 
of  the  arrangement.  Daniel  v.  Landen,  1  F. 
k.  F.  289. 

Where  a  lunatic  purchased  of  an  insurance 
society  and  paid  for  two  annuities  for  his  life, 
the  society  at  the  time  having  no  knowledge  of 
his  lunacy,  and  the  purch&se  being  a  transaction 
in  the  ordinary  course  of  human  life,  fair  and  of 
grKxl  faith  on  the  part  of  the  society,  and  in  the 
usual  course  of  their  business  : — Held,  that  the 
purchase  money  could  not  be  recovered  from  the 
society  by  the  personal  relatives  of  the  deceased 
lunatic.  MoltanY,  Camroux,  4  Ex.  17  ;  18  L.  J., 
Ex.  356. 


3.  FOBPEITUBE  OF. 

For  Setom  of  Coniideration— under  68  Ooo.  3, 

e.  141,] — To  make  the  grant  of  an  annuity  void 
under  53  Geo.  3,  c.  141,  s.  6,  there  must  be  such 
a  return  of  consideration  as  to  shew  that  the 
transaction  was  merely  colourable  ;  and  there- 
fore where  a  grantor,  having  received  the  con- 
sideration money,  went  with  the  grantee's  son 
to  his  (the  grantees)  bankers,  and  took  up  cer- 
tain bills,  that  did  not  render  the  transaction 
void  ;  nor  would  it  have  been  void  if  a  further 
sum  had  been  paid  for  expenses.  Foster  v. 
Bomner,  8  L.  T.  530 ;  11  W.  R.  742. 

Where  a  solicitor  purchased  an  annuity  from  a 
penon  not  previously  his  client,  but  was  himself 
the  only  solicitor  employed  in  the  transaction, 
and  charged  the  vendor  with  the  costs  of  the 
deed,  which  were  paid  out  of  the  purchase-money 
immediately  after  the  completion  of  the  pur- 


chase : — Held,  that  there  was  no  such  retainer 
or  return  of  any  portion  of  the  purchase-money 
as  avoided  the  annuity.  Edwards  v.  Williams, 
32  L.  J.,  Ch.  763  ;  8  L.  T.  477  ;  11  W.  R. 
661— L.  J. 

A  covenant  for  payment  of  an  annuity  to  a 
feme  sole  until  she  should  do  any  act  whereby 
the  same,  or  any  part  thereof,  should  be  vchted, 
or  become  liable  to  be  vested,  in  any  other 
person  : — Held,  that  marriage  did  not  work  a 
forfeiture  of  the  annuity.  JUmfield  v.  Ila^sall, 
32  Beav.  217  ;  32  L.  J.,  Ch.  475  ;  9  Jur.,  N.  S. 
453;  7L.  T.  776;  11  W.  R.  297. 

Xisttatament  as  to  Age— though  not  Inten- 
tional.]— In  1813,  a  grant  of  an  annuity  was 
made  by  the  Commissioners  for  the  Reduction  of 
the  National  Debt,  under  10  Geo.  4,  c.  24,  to  a 
life  assurance  company  on  the  life  of  C,  who 
was  certified  by  the  company  to  be  of  the  age  of 
sixty-four  years.  After  his  death,  in  1869,  it 
was  discovered  that  a  misrepresentation  of  his 
age  had  been  ma'le  by  the  company  : — Held, 
that  the  commissioners  were  entitled  to  have  the 
contract  declared  void  ab  initio,  although  the 
misrepresentation  was  not  intentional ;  and  the 
money  paid  on  both  sides  was  ordered  to  be 
repaid  with  interest  at  4  per  cent.  Att^-Gen.  v, 
nay,  9  L.  R.,  Ch.  397  ;  43  L.  J.,  Ch.  478  ;  29  L. 
T.  373  ;  22  W.  R  498  ;  affirming  the  decision  of 
Hall,  V.-C,  43  L.  J.,  Ch.  321  ;  22  W.  R.  361. 

The  10  Geo.  4,  c.  24,  contained  a  clause  em- 
powering the  commissioners  to  rectify  any  con- 
tract in  case  of  the  discovery  of  an  accidental 
error: — Held,  that  this  clause  was  not  com- 
pulsory, and  that  the  court  had  no  jurisdiction 
to  interfere  with  the  discretion  of  the  commis- 
sioners if  they  declined  to  exercise  their  power 
of  rectification,  and  claimed  to  have  the  contract 
set  aside,    lb. 

By  oharging  Annuity  with  Debts— What 
Amoontfl  to.] — Under  a  settlement,  O.  was  en- 
titled to  a  life  interest  in  an  annuity,  with  a 
clause  of  forfeiture  if  he  should  enter  into  a 
composition  with  his  creditors,  or  charge,  assign, 
or  in  any  manner  by  way  of  anticipation,  dis- 
pose of  the  annuity,  or  until  anything  should 
happen  whereby  it  should  vest  or  become  liable 
to  be  vested  in  another  person.  O.,  being  in- 
debted to  his  bankers  to  a  large  amount,  in  pur- 
suance of  an  agreement  with  them,  gave  the 
trustees  a  written  authority  to  pay  the  annuity, 
as  it  should  become  due,  to  his  bankers,  who 
were  to  apply  it  partly  in  payment  of  interest  and 
in  reduction  of  the  debt.  It  was  alleged  there 
was  an  agreement  with  the  bankers  that  the 
authority  should  be  revocable  : — Held,  that  this 
(Xicasioned  a  forfeiture  of  the  life  interest.  Old- 
luzm  V.  Oldham.,  3  L.  R.,  Eq.  401. 

By  Afliooiation  with  a  Ferion  ipeoially  pro- 
hibited.]— Under  a  proviso  that  an  annuity 
should  cease  if  a  lady  should  associate,  continue 
to  keep  company  with,  or  cohabit,  or  criminally 
correspond  with  F. ;  all  intercourse  whatever, 
though  the  most  innocent,  is  within  the  terms  of 
the  deed.  Dormer  (^Lord)  v.  Kniyht,  1  Taunt. 
417. 

For  BefectiYe  Memorial- Statute  of  Limita- 
tion!.]— The  Statute  of  Limitations  is  no  bar  to  an 
action  to  recover  the  consideration  paid  for  an 
annuity,  notwithstanding  more  than  six  years 
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have  elapsed  since  the  date  of  the  grant,  where 
the  grantor  (having  for  some  years  paid  the 
annuity  without  objection)  has,  within  six  years 
from  the  commencement  of  the  action,  elected 
to  avoid  the  annuity  by  reason  of  a  defective 
memorial.  Cowper  v.  Godmond^  3  M.  &  Scott, 
219;  9Bing.  748. 

A  grantee  of  an  annuity,  which  had  been 
avoided  for  a  defective  memorial  by  the  ad- 
ministratrix of  the  grantor,  brought  an  action 
against  the  administratrix  to  recover  the  balance 
of  the  consideration  money  : — Held  that  the  con- 
sideration money  did  not  become  money  had  and 
received  until  the  avoidance  of  the  annuity  by  the 
administratrix,  and  that  it  was  therefore  not 
money  had  and  received  by  the  intestate  at  alL 
Churchill  v.  Bertrand,  3  Q.  B.  5G8  j  2  G.  &  D. 
548  ;  6  Jur.  855. 

Action  by  Grantee— When  Statnte  of  Limita- 
tions no  bar  to.] — An  annuity  was  granted  in 
1 826,  and  paid  regularly  down  to  1 829.  In  1 842, 
a  warrant  of  attorney  by  which  it  was  secured 
was  set  aside  by  rule  of  court,  but  it  did  not 
appear  on  what  ground  it  was  so  set  aside  : — 
Held,  that  the  grantee  was  entitled  to  recover 
the  consideration  in  an  action  for  money  had 
and  received ;  and  that  the  Statute  of  Limita- 
tions was  no  bar  to  such  an  action.  Jlugglntt 
V.  Coateit,  5  Q.  B.  432 ;  D.  &  M.  433  ;  13  L.  J.,  Q, 
B.  46  ;  8  Jur.  334. 

Action  for  money  had  and  received.  Plea, 
that  the  defendant  granted  an  annuity  in  satis- 
faction. Replication,  that  it  was  not  duly  in- 
roUcd  ;  that  in  an  action  to  recover  arrears  of 
the  annuity,  the  defendant  pleaded  the  non- 
inrolment,  and  that  the  plaintiff  elected  to  make 
it  null  and  void,  and  thereupon  discontinued  : — 
Held,  that  the  replication  answered  the  plea,  as 
it  shewed  that  the  deed  had  become  null  by  the 
defendant's  act,  and  consequently  the  plaintiff 
might  recover  the  consideration  for  the  annuity. 
Turru^r  v.  lirow?i,  4  D.  &  L.  201  ;  3  C.  B.  157  ; 
15  L.  J.,  C.  P.  223  ;  10  Jur.  811. 

Conditional  Grant — ^Wbat  is  a  Condition  anb- 
sequent.] — A  testator  bequeathed  an  annuity  or 
a  yearly  rent  charge  to  the  wife  of  his  son 
"  during  her  life,  or  so  long  as  her  conduct  and 
behaviour  should  be  discreet,  and  meet  with  the 
approbation  of  the  testator's  widow,  or  which, 
in  case  of  her  death,  should  be  approved  of  by 
the  survivor  or  survivors  of  his  trustees."  Semblc, 
that  this  is  a  condition  subsequent,  the  perform- 
ance of  which  need  not  be  averred  by  the  part}' 
claiming  to  be  entitled  to  the  annuitv.  ]Vi/?inc 
v.  Wytifw,  2  Scott,  N.  R.  278  ;  2  M.  &  G.  8  ;  9 
D.  P.  C.  901. 

On  Insolvency.]— iSfc^e?  BANKKtrpTCY. 

4.  Pboceedings  to  set  aside. 

Application — How  made.] — An  application  to 
set  aside  an  annuity  must  be  made  bon&  fide  on 
behalf  of  the  grantor.  Faircloth  v.  Chirney^  1 
U.  P.  C.  724  ;  9  Bing.  456,  622  ;  2  M.  &  Scott. 
822,  827. 

To  induce  the  coui*t  to  set  aside  a  warrant  of 
attorney  given  to  secure  an  annuity,  on  the 
ground  of  an  improper  returning  or  retaining  of 
part  of  the  consideration  money,  the  fact  of  such 
returning  or  retaining  must  be  distinctly  and 
unequivocally  sworn  to.  Barber  v.  Thonuiiy  7 
C.  B.  612, 


On  a  bill  filed  in  equity  to  set  aside  a  deed  se- 
curing an  annuity  as  being  void  by  reason  of  the 
return  of  the  consideration : — Held,  that  the 
burthen  of  proof  was  on  the  party  to  make  out 
that  there  was  a  return  of  the  consideration  ; 
and  that  if  the  consideration  was  actually  paid 
to  the  grantor,  the  application  of  it  by  him  in 
discharge  of  debts  really  due  from  him  to  the 
grantee  would  not  be  a  return.  Pm/wll  v. 
Smith,  5  De  G.,  Mac.  &  G.  167  ;  24  L.  J.,  Ch. 
750 ;  1  Jur.,  N.  S.  1213. 

5.  ASSICTNMENT  OP. 

A  testator  bequeathed  an  annuity  to  his  son 
A.,  payable  quarterly,  charging  it  upon  his  |)€r- 
sonal  estate  only,  which,  subject  to  the  annuity, 
he  bequeathed  to  his  son  B.,  whom  he  appointed 
his  executor.  The  will  proceeded,  "I  declare 
that  the  receipt  of  my  son  A.,  signed  with  his  own 
hand  after  each  of  the  payments  shall  have  be- 
come due,  shall  be  the  only  discharge  which  my 
executor  shall  be  bound  to  accept  for  each  of 
such  payments ;  and  that  it  shall  be  lawful  for 
my  executor  to  requii*e  that  my  son  shall  attend 
at  the  Town-hall  in  Nottingham  to  receive  and 
give  receipts  for  the  annuity,  and  to  suspend  the 
payment  until  such  requisition  shall  be  complio<l 
with,  from  time  to  time,  as  my  executor  shall 
think  proper  :" — Held,  that,  assuming  the  condi- 
tion to  be  valid,  there  was  nothing  to  prevent  A. 
from  assigning  the  annuity  to  a  third  person. 
Ardf^n  v.  Ooodacrc,  11  C.  B.  883;  21  L.  J.,  C. 
P.  129. 

6.  Charging. 

A  judge,  having  made  an  order,  under  1  &  2 
Vict.  c.  110,  s.  14,  and  3  &  4  Vict.  c.  82,  charging 
an  annuity,  payable  out  of  the  Suitors'  Fund  by 
oi-der  of  the  Lord  Chancellor,  under  46  Geo.  3, 
c.  128,  the  court,  considering  it  doubtful  whether 
the  order  might  not  be  enforced,  left  the  ques- 
tion of  its  validity  open,  and  discharged  a  rule 
nisi  to  set  aside  the  order.  Witham  v.  Lynch  ^ 
1  Ex.  391 ;  17  L.  J.,  Ex.  13. 

A  judgment  debtor  was  entitled,  as  sole  exe- 
cutor and  legatee  under  the  will  of  B.,  to  the 
arrears  of  a  government  annuity  granted  for  the 
life  of  D.  He  was  also  entitled,  as  such  executf>r 
and  legatee,  to  a  government  annuity  in  the 
name  of  D.,  but  granted  for  his  own  life : — Held, 
that  neither  were  the  arrears,  nor  was  the 
annuitv,  chargeable  under  1  &  2  Vict.  c.  110,  s. 
14.     Taylar  v.  TvmhulL  4  H.  &  N.  495. 

When  attachable  in  the  hands  of  Xrastees  ~ 

— A  plaintiff  had  recovered  judgment  againsr 
the  defendant  in  an  action  of  detinue,  which 
judgment  still  remained  unsatisfied.  The  defen- 
dant, under  the  will  of  her  deceased  husband, 
was  entitled  to  an  annuity  for  the  maintenance 
of  herself  and  her  infant  son  : — Held,  that  the 
annuity  was  attachable  in  the  hands  of  the  trus- 
tees in  whom  it  was  vested,  subject  to  an  inquiry 
as  to  the  proportion  to  be  allowed  for  the  main- 
tenance of  the  son.  Xaxh  v.  Pease,  47  L.  J.,  Q. 
B.  766. 

7.  Registbation. 

EiFect  on  Inonmbranoer  with  Kotioe.] — ^A  land- 
owner, by  deed  in  February,  1872.  chax^gcd  his 
land  with  two  life  annuities.  He  subsequently 
made  several  mortgages  of  the  property  by  deeds, 
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some  of  which  recited  the  annuity  deed.  The 
Annuity  deed  had  not  been  registered  as  required 
by  18  &  19  Vict.  c.  16,  s.  12  :— Held,  by  the 
Master  of  the  Rolls,  that  the  annuity  deed,  not 
being  registered,  was  void  as  against  all  the  sub- 
sequent incumbrancers,  whether  they  had  notice 
of  it  or  not.  But  held,  by  the  Court  of  Appeal, 
that  as  the  18  &  19  Vict.  c.  15,  s.  12,  was  in 
similar  terms  to  the  clauses  in  the  llegistr)-  Acts, 
which  had  been  decided  not  to  make  an  un- 
registered conveyance  void  as  against  a  subse- 
quent purchaser  who  had  notice  of  it,  the 
legislature  must  be  taken  to  have  used  the  words 
in  the  later  act  in  the  sense  given  to  them  by 
those  decisions,  and  that  the  annuities  therefore 
were  valid  as  against  all  the  subsequent  incum- 
brancers who  took  with  notice  of  them,  and 
against  the  trustee  in  bankruptcy  of  the  grantor. 
Grearva  v.  njield,  14  Ch.  D.  563  ;  43  L.  T.  100  ; 
28  W.  R.  840— C.  A, 

8.  Inbolment. 

It  was  the  duty  of  the  grantee  of  an  annuity  to 
inrr)l  it,  and  he  could  not  set  up  the  want  of  inrol- 
ment  against  the  grantor,  although  the  statute 
declared  that  in  case  of  non-inrolmcnt  the  deed 
shall  be  void  to  ail  intents  and  purposes.  Molton 
V.  CfKmr&ux,  4  Ex.  17  ;  18  L.  J.,  Ex.  356~Ex. 
Ch. 

A  deed  did  not  require  inrolment,  as  a  grant 
of  an  annuity,  unless  the  alleged  grantor  was  a 
partv  to  the  instrument.  Humphreys  v.  JenkiJi' 
WW,  8  Ex.  684  ;  22  L.  J.,  Ex.  250. 

In  an  action  on  a  bond  for  payment  of  300/., 
it  appeared  that  before  the  marriage  of  A.  with 
the  defendant,  the  plaintiff,  being  entitled  to 
the  interest  of  300/.  for  her  life,  to  which  princi- 
pal A.  was  entitled  on  the  plaintiff's  death,  and 
the  plaintiff  was  entitled  in  the  event  of  her 
surviving  A.,  paid  the  300/.  to  A.  on  condition 
that  the  defendant  and  A.  would  secure  to  her 
an  annuity  equal  to  the  amount  of  such  annual 
interest,  at  4/.  per  cent. ;  and  that,  in  pursuance 
of  that  agreement,  they  executed  the  bond  as  a 
security  for  the  same  : — Held,  that  this  was  not 
an  annuity  within  53  Geo.  3,  c.  141,  and  there- 
fore the  grant  of  it  did  not  require  to  be  inroUetU 
IJcatt  V.  Hunt,  2  El.  &  Bl.  374  ;  22  L.  J.,  Q.  B. 
348 ;  17  Jut.  1028. 

D.  Stamping. 

A  deed  recited  that  B.,  who  was  beneficial 
lessee  of  salt  works,  in  order  to  raise  money  for 
carrying  them  on,  had  contracted  with  C.  to 
grant  him  an  annuity  of  1,050/.  in  consideration 
of  14,i>00/. ;  and  that  C.  being  unable  to  provide 
the  sum  himself,  had  entered  into  sub-contracts 
with  seven  other  persons  to  take  portions  of  the 
annuity,  each  advancing  a  part  of  the  considera- 
tion* money  ;  and  reciting  all  these  contracts  and 
the  payment  by  the  different  parties  of  their 
proportions  of  the  14,500/.,  the  deed  contained 
a  grant  by  B.  to  D.  &  E.of  eight  several  annuities, 
making  an  annuity  of  1,050/.,  in  trust  for  the 
persons  advancing  the  money,  with  i)owers  of 
distress  : — Held,  that  the  deed  <5nly  required  a 
stamp  in  respect  of  the  aggregate  sum  paid  to  B. 
for  the  annuity  of  1,050/. ;  and  that  it  need  not 
be  the  aggregate  of  the  stamps  required  on  each 
of  the  annuities  into  which  it  was  divided. 
HogaHh  t.  Penny,  14  M.  &  W.  495 ;  14  L.  J., 
Sz.  345. 


10.  Pboceedings  to  Ekfoece  Payment. 

a.  By  Aotlon. 

For  Service.] — An  action  will  lie  for  an  an- 
nuity granted  by  the  defendant  to  the  plaintiff  in 
consideration  of  faithful  services  for  life.  Hope 
V.  Coh'ma»,2  Wils.  221. 

When  Annuity  charged  on  Landf— Claim  for 
Arrears  no  Action  for  Debt.] — An  action  of  debt 
does  not  lie  for  the  arrears  of  an  annuity  ii-suing 
out  of  lands,  and  payable  to  the  annuitant  for 
life,  although  it  is  not  stated  in  the  declaration 
that  the  grantor  had  a  freehold  in  the  pixjmiscs 
out  of  which  it  was  payable  ;  as  it  must  be  in- 
ferred that  he  had  such  an  interest  where 
nothing  appears  to  the  contrary.  Kelly  v.  ClubbCj 
6  Moore,  336  ;  3  B.  &  B.  130. 

An  action  does  not  lie  at  common  law,  nor 
by  8  Ann.  c.  14,  for  the  arreara  of  an  annuity  or 
yearly  rent  devised  payable  out  of  lands  to  A. 
during  the  life  of  B.,  to  whom  the  lands  arc  de- 
vised for  life,  B.  paying  the  .same  thereout,  so 
long  as  the  estate  of  freehold  continues.  M'ebb 
V.  Jigga,  4  M.  &  S.  113.  . 

By  deed  certain  lands  were  granted  to  H.  and 
the  defendant  to  the  u.se  and  intent  that  the 
plaintiff  should  receive  out  of  the  land  a  clear 
yearly  rent  of  63/.,  and  H.  and  the  defendant 
covenanted  that  they  would  well  and  truly  pay 
the  rent  to  the  plaintiff  : — Held,  that  an  action 
of  debt  could  not  be  maintained  for  arrears  of 
the  annuity,  but  that  covenant  was  the  proper 
remedy.  Randall  v.  Itigby,  6  D.  P.  C.  650  ;  4 
M.  &  W.  130. 

Action  for  IQectment— when  allowed.]— 


Lands  were  devised  in  fee,  charged  with  an  an- 
nuity ;  and  power  was  given  to  the  annuitant  to 
distrain,  if  the  annuity  was  ip  arrear  for  twenty 
days  after  the  day  of  payment,  being  lawfully 
demanded  ;  power  was  also  given,  if  it  should  be 
in  arrear  for  forty  days,  to  enter  and  enjoy  the 
lands,  and  to  take  the  profits,  until  the  annuitant 
should  be  thereby  paid  and  satisfied  all  the 
arrears,  with  all  costs,  or  until  the  person  en- 
titled to  immediate  possession  should  pay  all  the 
arrears  and  costs  : — Held,  that  upon  the  annuity 
being  forty  days  in  arrear,  the  annuitant  might 
bring  ejectment  without  any  demand.  Doe  d. 
Blafu  v.  Horsley,  1  A.  &  E.  766. 

In  ejectment,  an  annuity  deed  was  relied  on  ; 
it  was  not  inroUed,  but  it  contained  a  declara- 
tion or  covenant  by  the  grantor,  that  premises 
on  which  the  annuity  was  secured  were  of 
more  than  sufficient  annual  value  to  answer  and 
pay  the  annuity  over  and  above  all  charges  : — 
Held,  that  it  was  open  to  the  grantor,  notwith- 
standing, to  give  evidence  that  the  premises  were 
not  of  sufficient  value  to  answer  and  pay  the 
annuity,  in  order  to  avoid  the  deed.  Doe  d. 
Chandler  v.  Ford,  5  N.  &  M.  209  ;  1  H.  &  W. 
378  ;  3  A.  &  E.  649. 

When  collneiye — ^Defence  of  Executors.] — In 

an  action  upon  an  annuity  deed  : — Held,  that  ex- 
ecutors were  estopped  from  pleading  that  the 
deed  was  made  fraudulently  and  coUusively  be- 
tween their  testat^)r  and  the  plaintiff  for  the 
pur}X)se  of  multiplying  votes  ;  and,  subject  to  a 
secret  trust  and  condition,  that  no  estate  or  in- 
terest should  pass  beneficially  to  the  plaintiff  by 
the  deed.  Phillpotts  v.  PhillpottK,  10  C.  B.  85  ; 
20  L.  J.,  C.  P.  11. 
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Effect  of  Bight  to  IKstrain.] — The  owner 

of  an  annuity  charged  npon  land  which  is  suffi- 
cient to  answer  the  annuity  has  a  right  to  dis- 
train for  it,  and  no  other  remedy.  Sollory  y. 
Leaver,  40  L.  J.,  Ch.  398. 

Claim  for  a  Beceiver.] — A  bequest  of  an 

annuity  to  A.  for  life,  followed  by  a  general 
devise  and  bequest  of  real  and  personal  estate, 
subject  to  the  testator's  debts  and  legacies,  and 
"  the  annuity  thereinbefore  mentioned  :  " — Held, 
that  the  annuity  was  a  legal  rent-charge  on  the 
real  estate,  and  that  A.  having  his  distress  at 
law  was  not  entitled  to  a  receiver  for  the  re- 
covery of  arrears.  Sollory  v.  Leaver,  39  L.  J., 
Ch.72. 

• 

In  Equity.] — A  settlor  purported  to  grant  an 
annuity  out  of  land,  and  to  grant  a  term  of  100 
years  to  a  trustee  to  secure  the  annuity.  At  that 
time  the  settlor  had  not  the  legal  estate,  which  was 
outstanding  in  mortgagees.  The  settlor  died,  de- 
vising to  his  three  sons,  who  paid  off  the  mort- 
gage, and  the  mortgagees  conveyed  the  estate  to 
the  uses  of  the  will.  The  devisees  then  sold  to 
a  purchaser  without  notice  of  the  annuity.  The 
annuitant  filed  a  bill  against  the  trustee  of  the 
term  and  the  purchaser  to  recover  the  annuity  : 
— Held,  that  the  annuitant  had  no  remedy  in 
equity  against  the  purchaser,  but  might  compel 
the  trustee  to  proceed  at  law  and  establish  his 
title,  if  any,  against  the  purchaser.  Clcmotc  v. 
Geach,  6  L.  R.,  Ch.  147 ;  40  L.  J.,  Ch.  44. 

A  father  bequeathed  his  business  to  trustees, 
to  permit  and  suffer  his  son  to  carry  on  and 
manage  the  business  upon  condition  that  he 
should  pay  an  annuity.  The  annuity  was  not 
paid,  and  the  annuitant  filed  a  bill  against  the  son 
for  the  purpose  of  enforcing  the  performance  of 
the  condition.  To  this  bill  the  son  demurred  for 
want  of  equity,  on  the  grounds  that  he  was  not 
a  trustee  for  the  annuitant,  but  the  beneficial 
owner  of  the  business,  and  also  for  want  of 
parties,  submitting  that  the  executor  ought  to  be 
a  party  to  the  suit : — Held,  that  the  condition 
was  equivalent  to  a  trust,  and  that  the  executor 
was  not  a  necessary  party.  Rees  v.  Engelhack, 
12  L.  R.,  Eq.  225  ;  40  L.  J.,  Ch.  382  ;  24  L.  T. 
417  ;  19  W.  R.  809. 


b.    By  AdminlBtration. 

Bight  of  Annuitant  to  Administer.  ]  -An  annuity 
was  by  will  charged  upon  the  general  residue  of 
the  testator's  estate.  The  annuity  was  not  in 
arrear,  but  accounts,  though  asked  for,  had  not 
been  supplied  until  after  the  issue  of  the  writ, 
and  were  still  insuflicient : — Held,  that  the 
annuitant  was  entitled  to  administration.  Wol- 
huUm  V.  Wollaaton,  7  Ch.  D.  58 ;  47  L.  J.,  Ch. 
117  ;  37  L.  T.  631 ;  26  W.  R.  77. 

FenaltieB.] — An  arbitrator  awarded  an  annuity 
of  1,200/.  to  be  paid  by  A.  to  B.,  and  to  be 
secured  by  the  purchase  of  a  government  an- 
nuity ;  and  in  case  it  should  not  be  secured 
within  two  months,  a  further  sum  of  1002.  to  be 
paid  monthly  until  it  was  secured,  as  a  penalty. 
A.  paid  the  annuity  and  penalty  for  two  years 
until  his  death.  He  died  insolvent,  and  a 
creditors'  suit  had  been  instituted  for  the  ad- 
ministration of  his  estate  : — Held,  that  the 
annuitant  could  prove  for  the  annuity  and  the 
penalty  until  the  annuity  should  be  secured., 


Parfib  ▼.  Chamhre,  15  L.  E.,  Eq.  36  ;  42  L.  J., 
Ch.  6  ;  27  L.  T  750  ;  21  W.  R.  60. 

The  testator  had  procured  some  evidence  as  to 
the  annuitant's  age,  but  it  was  not  perfect.  The 
annuitant  was  formally  required  to  perfect  the 
evidence,  but  would  not  incur  the  expense  unless 
it  WB8  shewn  that  the  annuity  would  thereupon 
be  purchased : — Held,  that  this  was  no  default 
such  as  to  prevent  the  penalty  from  running.  Ih, 

c.  By  Distress. 

When  right  of,  joined  with  other  remedies.] — 

Where  an  annuity  is  secured  not  only  by  a  right 
of  entry  and  distress,  «nd  by  a  right  of  entry 
and  perception  of  the  profits  given  to  the  gran- 
tee, but  also  by  a  term  limited  by  the  same 
deed  to  a  trustee  for  him  to  raise  arrears  bv 
devise,  sale  or  mortgage,  the  rights  of  entry  will 
not  destroy  the  term,  nor  will  the  term  defeat 
the  right  of  entry  :  both  kinds  of  remedies  may 
co-exist.  Doe  d.  Butler  v.  Kensington  (^Lord), 
8  Q.  B.  430  ;  15  L.  J.,  Q.  B.  163  ;  10  Jur.  153. 

What  may  be  seized.] — ^A  grantee  of  an 
annuity,  charged  by  deed  on  premises,  was  em- 
powered, if  the  annuity  should  be  unpaid  for 
twenty  days,  to  enter  uix>n  the  premises  and  dis- 
train, and  the  distresses  there  found  "  to  take, 
lead,  seize,  drive,  carry  away  and  impound,  detain 
and  keep,  and  sell  and  dispose  of  the  same,  in 
the  same  manner  as  the  law  directs  in  cases  of 
rent  in  arrear  :" — Held,  that  the  grantee  might, 
under  this  power,  distrain  hav  and  corn  in  the 
stack.  Johwton  v.  Faulk'ner,'^2  Q.  B.  926  ;  2  G. 
&  D.  184  ;  6  Jur.  833. 

Where,  in  an  avowry,  a  seisin  by  the  grantor 
of  the  annuity  of  the  premises  at  the  time  of 
the  gi'aiit  is  stated,  if  the  plaintiff  relies  on  ex- 
emption from  the  distress  by  virtue  of  a  demise 
prior  to  the  grant,  he  must  plead  it.    Tb, 

Where  not  barred  by  a  Demise.] — T.,  seised  for 
life,  granted  an  annuity  to  W.,  and,  to  secure  the 
annuity,  in  consideration  of  money  granted,  bar- 
gained, sold  and  demised  to  F.  premises  for  a 
term  of  years,  upon  trust,  in  case  the  annuity 
should  be  in  arrear,  to  raise  the  annuity  by  dis- 
tress, or  by  sale  or  mortgage  of  the  premises  : 
afterwards  T.  granted  another  annuity  to  H., 
with  a  power  of  distress  upon  the  same  premises. 
H.  distrained  and  avowed  the  taking  for  arrears 
of  the  annuity  under  his  deed :  the  tenant  set 
up  the  demise  to  F.,  but  did  not  shew  under 
lidiom  he,  the  tenant,  was  in  possession,  or  that 
F.  had  entered  upon  the  premises,  or  had  elected 
to  treat  the  demise  as  operating  by  the  Statute 
of  Uses : — Held,  that  the  demise  to  F.  operated 
as  at  common  law,  and  without  an  entry  was  no 
bar  to  the  distress  by  H.  Miller  v.  Oreen,  2  C. 
&J.  142;  8Bing.  92. 

Avowry  for  Bent — ^When  Condition  snbseqnent 
— Defence.] — ^A  defendant  having  avowed  for  rent 
in  arrear,  the  plaintiff  pleaded,  that  before  the 
defendant  had  anything  in  the  premises,  F.  was 
seised  in  fee,  and  by  will  gave  to  his  wife  an 
annuity  (with*power  of  distress)  issuing  out  of 
the  premises  for  life,  if  she  should  so  long  con- 
tinue his  widow,  and  should  not  live  with  any 
other  man  except  a  father,  or  brother  or  brothers. 
The  plea  alleged  the  death  of  F.,  without  alter- 
ing his  will,  whereby  his  widow  became  seised  of 
the  annuity,  and  continued  so  seised  imtil  the 
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plaintiff,  in  order  to  avoid  a  distress  for  arrears 
of  the  annuity,  paid  her  the  rent: — Held,  that 
the  condition  annexed  by  the  will  to  the  gift  of 
the  annuity  was  a  condition  subsequent,  and 
therefore  it  was  not  necessary  that  the  pica  should 
aver  the  continuance  of  the  widowhood.  Brooke 
r.  S^ang,  15  M.  &  W.  153  ;  15  L.  J.,  Ex.  74. 

Grantee  of  a  Kent-charge — BiTiilon  of  a  Be- 
mand«] — Replevin.  Avowry  that  the  avowant 
was  entitled  to  a  rent-charge  payable  half-yearly, 
and  avows  for  one  half-yearly  payment.  Plea, 
that  before  the  seizure  the  avowant  distrained  in 
another  part  of  the  lands  from  which  the  rent 
issned  for  the  same  half-yearly  payment,  and 
took  goods  enough  to  satisfy  the  whole.  Repli- 
cation, that  the  first  distress  was  for  the  half- 
yearly  payment  distrained  for.  Held,  that  the 
grantee  of  the  rent-charge  could  not  divide  the 
demand,  and  distrain  for  part  on  one  part  of  the 
land  and  part  on  the  other.  Oivens  v.  ir^ww/*,  4 
KL  k  Bl.  579. 

Statute  of  IdmitationB.] — ^An  annuity  charged 
upon  land  by  a  devise  must,  since  3  &  4  Will. 
4,  c.  27,  8.  2,  be  sued  or  distrained  for  within 
twenty  years.  James  v.  Salter ^  3  Uing.,  N.  C. 
544  :  4  Scott,  168. 


d.    By  other  Keana. 

A  rent-charge  was  secured  on  a  house,  with 
power,  when  in  arrear,  to  enter  and  receive  the 
rents  until  all  arrears  and  all  costs,  charges  and 
expenses  occasioned  by  non-payment  should  be 
satisfied.  The  rent-charge  being  in  arrear,  the 
grantee  entered,  and  the  house  being  greatly 
dilapidated  and  untenanted,  he  repaired  and  let 
it : — Held,  that  the  question  whether  the  grantee 
of  the  rent-charge  was  entitled  to  be  allowed 
the  moneys  expended  by  him  in  repairing  the 
property,  was  one  to  be  determined  at  law,  and 
that  if  he  was  not  entitled  thereto  at  law, 
neither  was  he  in  equity.  Hooper  v.  Cooke,  20 
Beav,  639  ;  25  L.  J.,  Ch.  62  ;  1  Jur.,  N.  S.  949. 
Afiirmed  on  appeal,  25  L.  J.,  Ch.  467. 


11.  Payment. 

By  Surety  for  Qrantor.] — Where  A.,  as  surety 

for  the  grantor  of  an  annuity,  executed  a  warrant 
of  attorney  to  confess  judgment,  as  a  collateral 
security  for  the  i>aymeut  of  the  annuity,  subject 
to  a  defeasance,  that,  after  any  default  should 
be  made  by  the  gmiitor  in  payment  of  the 
annuity,  the  grantee  might  sue  out  execution 
upon  such  judgment  against  A.  for  such  part  of 
the  annuity  as  should  be  due  ;  and  the  annuity 
being  in  arrear,  and  the  rents  of  the  estates  of 
the  grantor,  on  which  it  was  secured,  being  un- 
paid, the  agent  and  trustee  of  the  estates,  who 
negociated  the  annuity  as  between  the  grantor 
and  grantee,  advanced  to  the  latter  a  sum  of 
money  in  anticipation  of  the  accruing  rents,  and 
deducted  and  retained  a  commission  charged  by 
him  on  the  receipt  and  payment  of  annuities  : — 
Held,  that  such  advance  must  be  considerecl  as  a 
payment  on  account  of  the  gn^ntor,  as  the  prin- 
cipal ;  and  that,  on  the  insolvency  of  the  latter, 
and  the  rents  of  his  estates  proving  insufficient 
to  satisfy  the  amount,  the  grantee  could  not 
resort  to  the  surety  to  recover  the  whole  of  the 
arrears  of  the  annuity  due  ;  as,  whatever  9ani  he 


had  received  from  the  agent  on  account  of  the 
annuity,  operated  to  that  extent  to  the  extin- 
guishment of  the  liability  of  the  surety.  TfV/- 
liamson  v.  Cfoold,  7  Moore,  579  ;  1  Bing.  234. 

So  where,  upon  the  grant  of  an  annuity,  the 
agent  who  negociated  it  as  between  the  grantor 
and  grantee,  was  apix)inted  trustee  and  receiver 
of  the  rents  of  the  estates  of  the  grantor  on 
which  it  was  charged,  and  afterwards  atlvanced 
money  to  the  grantee  out  of  his  own  funds,  in 
anticipation  of  the  receipt  of  the  arrears  from 
such  estate,  and  debited  the  grantee  with  the 
usual  commission  charged  by  him  on  annuity 
payments : — Held,  that,  upon  the  eventual  failure 
of  the  securities  and  insolvency  of  the  grantor, 
the  agent  could  not  treat  such  an  advance  as  a 
mere  loan  ;  bat  that  it  must  be  taken  as  a  pay- 
ment to  the  grantee  in  liquidation  of  the  arrears 
of  the  annuity.  Carroll  v.  Goold,  7  Moore,  621 ; 
1  Bing.  191  ;  Willianmm  v.  Goold,  1  Bing.  190  ; 
8  Moore,  109. 

Aitignment  of  Annuity  by  Grantor — no  Be- 
leaee  of  Bnretiei.] — Where  a  grantor  of  an 
annuity  assigned  it  to  A.,  together  with  all  the 
securities,  for  a  valuable  consideration,  part  of 
which  belonged  to  B.,  one  of  the  co-sure'ties  for 
payment  of  the  annuity  ;  and  it  was  agreed  by 
deed,  between  A.  and  B.,  that  the  former  should 
retain  out  of  the  annual  payments  sufficient  to 
pay  him  the  principal  advanced,  with  interest, 
and  that  when  he  should  have  been  paid  prin- 
cipal and  interest  the  annuity  should  be  for  the 
benefit  of  B.  : — Held,  that  the  annuity  did  not 
thereby  become  extinguished,  and  that  the  co- 
sureties remained  liable  to  contribution  to  A., 
although  B.  had  assigned  stock  for  further 
securing  the  payment  of  the  annuity.  Jiroinie 
v.  Lre,  9  D.  ic  R.  701  ;  6  B.  &  C.  689. 

By  Surety  —  Action  for  Bamages  againit 
Grantor — Amount  ot] — Where  a  grantor  of  an 
annuity  had  covenanted  with  his  surety  to  pay 
the  annuity,  but  had  failed  to  do  so,  and  the 
surety  had  in  consequence  been  com])elled  to 
make  the  payments  of  the  annuity  as  they  fell 
due  : — Held,  that  in  acti(m  on  the  covenant  by 
the  surety  against  the  grantor,  the  jury  was  at 
liberty  to  award  as  damages  for  the  breach  of 
covenant,  not  only  the  amount  of  the  principal 
sums  so  paid,  but  also  interest  on  such  principal 
sums,  and  that,  as  the  grantor  had  stated  an 
account  allowing  interest  on  some  previous  pay- 
ments, at  the  rate  of  5/.  per  cent.,  the  jury  was 
at  liberty  to  calculate  the  interest  at  the  same 
rate.  Prtre  v.  Duncombe,  20  L.  J.,  Q.  B.  242  ; 
15  Jur.  86. 

Interest.] — Interest  on  arrears  of  an  annuity 
is  valid  since  the  repeal  of  the  usury  laws. 
Fin-de  V.  Ti/nte,  2  H.  &  M.  287  ;  10  Jur.,  N.  S.  93. 

To  Hniband  of  an  Annuitant — InTalidity  of.] 
— An  annuity  was  payable  under  a  will  to  a 
woman  during  her  life,  and  a  proportionate  part 
computed  from  the  last  day  of  payment  to  the 
date  of  her  death  was  payable  to  her  executors 
and  administrators  :  —  Held,  that  payment  of 
this  proportionate  part  to  the  husband  of  the 
annuitant,  who  never  took  out  letters  of  admin- 
istration to  his  wife,  was  not  a  good  payment  in 
law,  and  that  the  amount  could  therefore  be 
recovered  by  the  son  of  the  annuitant,  in  admin- 
istering her  estate  after  the  death  of  the  hus- 
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band,  whose  executor  he  also  was.  Mitch  til  v. 
Jfolmes^  8  L.  R.,  Ex.  119  ;  42  L.  J.,  Ex.  98  ;  28 
L.  T.  72  ;  21  W.  R.  412. 

Seitraining  Payment.] — Undiir  5  Vict,  c  5, 
R.  4,  an  injunction  may  be  obtained  in  a  summary 
wav  to  restrain  the  payment  of  a  ^)vernment 
annuity.     M^att*,  Ex  part t;  19  W.  R.  400. 


12.  Recovery  op  Arreabs. 

When  not  Allowed— Sigrht  of  Entry  TTn- 
ezerciaed.] — In  order  to  recover  the  arrcara  of 
an  annuity,  or  of  an  apportioned  part  of  it, 
upon  the  death  of  a  tenant  for  life  who  has 
granted  it  during  his  life,  with  a  iwwer  of  entry, 
the  right  of  entry  must  have  been  actually 
exercised ;  and  a  petition  claiming  against  the 
estate  of  the  tenant  for  life,  payment  of  the 
arrears,  and  an  apportioned  part  from  the  date 
of  the  death  was,  in  the  absence  of  such  entry, 
dismissed.  Paget  v.  Anglvscy  QMarquh\  17 
L.  R.,  Eq.  283 ;  43  L.  J.,  Ch.  437 ;  29  L.  T.  721 ; 
22  W.  R.  507. 

Action  upon  a  Bill — ^When  right  of  Biatreis.] 

— An  uncle  bequeathed  leasehold  property  to 
his  nephew,  upon  condition  that  he  should  pay 
out  of  the  rents  and  profits  an  annuity  of  701. 
The  annuity  was  paid  for  sixteen  years,  but  for 
the  half-yearly  sum  of  35/.,  due  on  the  15th  of 
August,  1872,  the  nephew  gave  a  cheque  which 
was  dishonoured,  and  the  annuitant  filed  a  bill 
on  the  25th  of  November,  1872,  for  the  sale  of 
the  property  and  for  a  receiver : — Held,  that  as 
the  estate  was  amply  sufficient  to  answer  the 
annuity,  he  might  have  recovered  the  arrears 
by  distress,  or  might  have  brouglit  an  action 
uix)n  the  dishonoured  cheque ;  and  tlic  bill  was 
dismissed.  Kclttey  v.  KvUcy,  17  L.  R.,  Eq.  495; 
30  L.  T.  82 ;  22  W.  R.  433. 

Appointment  of  a  Seoeiver — Biforetion  of 
Court.] — The  court,  in  the  exercise  of  its  con- 
current jurisdiction,  decreed  the  appointment  of 
a  receiver  to  raise  the  arrears  of  an  annuity 
charged  on  lands  held  for  a  term  of  years,  where 
there  were  questions  which  could  at  least  be 
raised  in  a  court  of  law,  which  might  interfere 
with  the  right  of  the  plaintiff  to  recover. 
JicamUh  v.  Austen,  9  Jr.  R.,  Eq.  361. 

Claim  by  eeitni  qne  trust — Lapse  of  Time  no 
bar — Pension.] — The  Bombay  Civil  Fund  was 
founded  for  the  purpose  of  giving  retiring 
annuities  and  pensions  to  the  families  of  civil 
servants;  it  consisted  of  a  government  grant 
and  a  compulsory  levy  on  the  salaries  of  mem- 
bers. The  contributions  were  received  bv 
government,  and  constituted  a  floating  debt 
from  the  government;  the  fund  was  managed 
by  a  committee.  In  1826,  resolutions  were 
passed,  subject  to  the  approval  of  the  East  India 
Company,  giving  further  benefits  to  the  widows 
and  children  of  annuitants  upon  payment  of 
one  per  cent,  on  the  annuities.  The  approval 
of  the  East  India  Company  was  given  in  Jan- 
uary, 1830.  F.,  a  subscriber  to  the  fund,  retired 
on  an  annuity  in  May,  1830,  and  paid  what  was 
necessary  under  the  old  rules  to  entitle  him  to 
the  annuity.  In  June,  1830,  the  resolutions 
were  again  suspended.    In  Febmaiy,  1834,  F. 


died,  without  having  made  any  payment  in 
respect  of,  or  claim  to  be  entitled  to  the  benefit 
of,  the  resolutions.  The  resolutions  were  after- 
wards approved.  In  1867,  a  bill  was  filed  by 
his  daughter  and  representative  of  his  widow 
against  four  of  the  committee,  their  secretary, 
and  the  Secretary  of  State  for  India,  seeking 
to  have  the  benefit  of  the  resolutions  of  1826, 
and  of  an  annuit}'  under  the  old  rules  : — Held, 
that  they  were  not  entitled  to  the  benefit  of  the 
resoluti(ms  of  1826,  F.  never  having  paid  any- 
thing in  raspect  of  or  claimed  to  be  entitled 
to  the  benefit  of  them.  Edwards  v.  Warden^ 
1  App.  Cas.  281;  45  L.  J.,  Ch.  713;  35  L.  T. 
174.  Affirming  9  L.  R.,  Ch.  495 ;  43  L.  J.,  Ch. 
644  ;  30  L.  T.  540  ;  22  W.  R.  669. 

But  held  (reversing  the  Court  below),  that 
they  were  not  mere  trustees  for  the  association, 
but  trustees  properly  so  called,  and  that  the* 
members  of  the  fund  were  the  beneficiaries,  so 
that  the  defence  of  the  Statute  of  Limitations 
could  not  be  set  up  against  a  claimant  on  the 
fund  merely  on  account  of  lapse  of  time.    I  h, 

Cbarge  on  Land — Payment  of  Sent,  when  to 
be  made.] — When  a  testator  charges  an  annuity 
on  land  with  the  onlinary  power  of  distress  and 
entry  in  the  event  of  the  annuity  being  in 
arrear,  the  anniiitant  must  wait  fur  payment  of 
the  annuity  until  the  first  rent  day  which  occurs 
after  the  day  fixed  by  the  testator  for  payment 
of  an  instalment  of  the  annuity,  and  is  not 
entitled  to  require  that  any  prior  rent  should  be 
kept  in  hand  in  order  to  answer  the  instalment. 
JIaaluck  v.  Pedley,  19  L.  R.,  Eq.  271  ;  44  L.  J., 
Ch.  143  ;  23  W.  R.  155. 

A  testator  cliarged  his  estate  in  Jamaica  with 
the  payment  of  an  annuity.  The  estite  fell  into 
a  ruinous  condition  in  the  annuitant's  lifetime, 
and  yielded  no  income  till  seventeen  years  after 
her  death,  at  which  time  the  sum  of  2,1 50Z.  wa.s 
due  to  her  in  respect  of  arrears  of  the  annuity  : 
— Held,  that  the  first  receipts,  when  the  estate 
began  again  to  be  pnxluctive,  were  payable  to 
the  legal  personal  representative  of  the  annuitant 
in  respect  of  such  arrears.  Pitt  v.  Lord  Daerr, 
3  Ch.  D.  295  ;  45  L.  J.,  Ch.  796  ;  24  W.  R.  943. 

By  the  law  as  established  before  the  Judicature 
Acts,  1873, 1875,  no  action  was  maintainable  in 
the  courts  at  Westminster  to  enforce  payment 
of  arrears  of  a  freehold  rent-charge  issuing  out 
of  lands  situate  abroad,  although  both  parties 
were  resident  in  the  jurisdiction.  WhitaJear 
v.  Forbes,  1  C.  P.  D.  51  ;  45  L.  J.,  C.  P.  140  ;  33 
L.  T.  582— C.  A. 

Interest  on  Arrears.] — AiTcai's  of  an  annuity 
charged  on  corpus  do  not  carry  interest,  and 
there  is  no  difference  between  annuities  charged 
on  corjDus  and  annuities  charged  on  income  in 
this  respect.     Whvatley  v.  BavieSj  24  W.  R.  818. 

13.  Merger  and  Extinguishment. 

Devise  to  Annuitant — Merger  not  Presumed.] 
— A.  devised  to  B.,  a  married  woman,  a  rever- 
sionary interest  in  an  estate,  and  bequeathed  to 
her  for  life  and  for  her  separate  use,  an  annuity 
charged  on  the  same  estate,  and  to  commence 
immediately,  A.  also  bequeathed  other  annuities 
similarly  charged.  At  the  death  of  the  testatrix, 
the  prior  limitation  having  failed,  B.  became 
tenant  for  life  in  possesflion.  She  afterwards 
became  discoTerte,  and  the  property  having 
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become  insufficient  to  pay  all  the  annuities  : — 
Held,  that  a  mer^r  of  her  annuity  in  her  life 
interest,  by  operation  of  law,  would  not  be  pre- 
snmed*    Byam  v.  Sutt<m.  19  Beav.  556. 

When  Annuity  a  Satiifaetion  of  Debt] — A 

husband,  on  separating  from  his  wife,  covenanted 
by  the  deed  of  separation  to  pay  to  a  trustee  for 
her  an  annuity  of  52/.  per  annum,  payable  on 
the  1st  May,  the  1st  August,  the  1st  November, 
and  the  1st  February  in  every  year,  such  annuity 
to  be  for  her  separate  use,  &c.  He  afterwards 
devised  specific  real  estate  to  trustees,  upon 
trust,  out  of  the  rents,  to  pay  his  wife  52Z.  per 
annum,  by  equal  quarterly  payments  on  the  1st 
February,  the  Ist  May,  the  1st  August,  and  the 
1st  November  in  each  year.  The  will  contained 
no  direction  for  payment  of  debts  : — Held,  that 
the  annuity  given  by  the  will  was  a  satisfaction 
of  the  debt  created  by  the  deed  of  separation. 
Atlimon  y.  Littlewood,  18  L.  R.,  Eq.  595  ;  31 
L.  T.  226. 


14.  Redemption. 

Ininranee  of  Grantor's  life — Be-purohaie — 
Sight  to  Policy.] — The  grantee  of  an  annuity 
for  the  life  of  the  grantor,  made  in  consideration 
of  money,  and  repurchaseable  on  repayment,  in- 
sured the  grantor's  life  in  the  amount  of  the 
purchase-money,  the  annuity  haying  apparently 
been  calculated  so  as  to  cover  the  amount  of 
premium,  as  well  as  interest  at  52.  per  cent,  on 
the  purchase-money,  and  the  grantor  covenanted 
to  repay  to  the  grantee  any  additional  rate  of 

Eremium  which  might  be  required  by  reason  of 
is  going  beyond  the  limits  of  the  policy.  On 
the  repurchase  of  the  annuity : — Held,  that 
the  pobcy  belonged  to  the  grantee  and  not  to  the 
grantor.  Knox  v.  Turner,  6  L,  R.,  Ch.  515  ; 
39  L.  J.,  Ch.  750  ;  23  L.  T.  227. 

Held,  also,  that  the  transaction  •  did  not  con- 
stitute the  relation  of  debtor  and  creditor  between 
the  parties.    Ih, 

The  grant  of  an  annuity  with  a  right  of  re- 
purchase on  payment  of  the  consideration  money, 
and  all  arrears  of  the  annuity,  does  not  create 
the  relation  of  debtor  and  creditor  so  as  to  give 
the  grantor,  upon  repurchase  of  the  annuity,  the 
right  to  a  policy  effected  by  tne  grantee  on  the 
life  of  the  grantor  as  a  security  or  indemnity  ;  or, 
after  the  death  of  the  grantor,  to  entitle  his 
representatives  to  the  surplus  proceeds  of  the 
policy  after  satisfaction  of  the  consideration 
money  and  all  arrears  of  the  annuity,  Preston 
V.  ^'e€ley  12  Ch.  D.  760  ;  40  L.  T.  303  ;  27  W.  R. 
642. 

In  1822,  in  consideration  of  600/.,  A.,  and  B., 
his  wife,  granted  to  C.  an  annuity  of  64Z.  7«.  6<f . 
for  ninety-nine  years  if  B.  should  so  long  live. 
By  the  same  de«i  the  rents  of  copyhold  property 
to  which  B.  was  entitled,  were  granted  during 
her  life  to  C,  with  a  covenant  to  surrender  from 
and  after  B.'s  death  to  the  use  of  C,  and  power 
to  C.  to  sell  in  case  the  annuity  should  be  in 
arrear.  The  deed  contained  provisions  that  any 
extra  premiums  tb  become  payable  at  the  office 
where  B.*s  life  should  be  insured,  should  be  paid 
by  A.,  and  a  power  to  A.  to  repurchase  the  an- 
nuity at  any  time  after  three  years  on  payment 
to  C.  of  600/.  and  all  arrears  of  the  annuity.  On 
the  day  before  the  date  of  the  deed  by  which  the 
annoi^  was  granted,  C.  insured  B.'s  Uf e  for  600/. 


at  an  annual  premium  of  16/.  7;r.  dd.  The  copy- 
holds were  surrendered,  and  C,  by  himself  or  his 
representatives  since  his  death,  had  been  in 
possession  since  1828.  A.  died  in  1858.  and  B. 
in  1869  : — Held,  as  between  the  representatives 
of  C.  and  B.,  that  the  surplus  pn)ceeds  of  the 
policy  effected  by  Con  B.'s  life,  after  satisfaction 
of  the  600/.  and  all  arrears  of  the  annuity, 
belonged  to  the  representatives  of  C.  and  not  of 
B.    lb, 

A.,  in  consideration  of  200/.,  granted  to  B.  an 
annuity  of  21/.  9*.  2d.,  being  8/.  per  cent,  upon 
the  loan,  and  5/.  9«.  2d.  for  the  premium  on  an 
insurance  of  A.'s  life.  To  secure  the  annuity,  A. 
and  three  sureties  gave  a  lx)nd  for  the  payment 
of  the  same,  and  of  any  additional  preiniumH 
which  might  be  occasioned  by  A.'s  going  abroad ; 
and  in  the  bond  provision  wa.s  made  for  the  re- 
purchase of  the  annuity  on  notice.  The  insurance 
was  effected  in  B.'s  name.  Upon  the  repurchase 
of  the  annuity: — Held,  that  the  policy  belonged  to 
B.  Gottlieb  v.  Cranch,  4  De.  G.,  Mac.  and  G. 
440  ;  1  Eq.  R.  341. 

But  where  a  grantee  of  an  annuity  insured  the 
lives  for  which  the  annuity  was  granted,  without 
there  being  any  stipulation  on  the  subject  between 
him  and  the  grantor  : — Held,  that  the  grantor, 
on  redeeming,  had  no  right  to  have  the  policy 
delivered  to  him.  Lancaster.  Ex  parte ^  4  De  G. 
&  S.  524. 

What  Amounts  to— Bond  given  by  a  Wife.]— 

Action  uix5n  a  deed  dated  in  April,  1797,  by 
which  a  husband  covenanted  with  A.  to  pay  his 
wife,  during  her  life,  into  her  own  pn)per  hands, 
for  her  separate  use,  or  to  such  persons  as  she 
should,  by  note  in  writing  signed  by  |^er,  appoint, 
an  annuity  of  three  guineas  per  week,  with  a 
proviso  for  redemption,  upon  payment  to  her  for 
separate  use  of  1,000/.,  and  all  arrears.  In 
November,  1797,  a  bond  and  warrant  of  attorney 
for  1,000/.  were  given  to  B.by  the  husband  ;  and, 
in  his  answer  to  a  bill  filed  by  him  in  1860,  to 
restrain  proceedings  upon  them,  the  covenantee 
admitted,  that,  as  to  1,000/.,  the  consideration 
was  the  sum  agreed  to  be  paid  for  redemption  of 
the  annuity  ;  and  upon  his  death  a  bond  and 
warrant  of  attorney  were  found  in  the  husband's 
possession.  The  husband  having  pleaded  that 
the  annuity  was  redeemed  and  the  arrears  paid, 
the  judge  told  the  jury  that  the  absence  of  pnx»f 
of  any  ^yment  or  demand  for  thirty-nine  years 
was  evidence  to  support  this  plea  ;  and  that,  if 
the  bond  and  warrant  of  attorney  were  given  by 
the  authority  of  the  wife  for  tlie  1,000/.,  for  her 
own  use,  then  the  payment  of  them  was  a 
sufficient  payment.  Upon  a  bill  of  exceptions 
tendered  by  the  plaintiff,  on  the  ground  that  the 
wife  had  not  power  to  give  legal  effect  to  the 
giving  of  such  bond  by  her  concurrence  ;  and 
that  the  giving  such  concurrence  and  the  subse- 
quent payment  would  not  be  a  redemption  of  the 
annuity  : — Held,  that  the  direction  was  right. 
BoHocJi  V.  Hume,  8  Scott,  N.  R.  590  ;  7  M.  &  G. 
893  ;  13  L.  J.,  C.  P.  225. 


APOTHECARY. 

See  MEDICAL    PRACTITIONER. 
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APPEAL. 

I.  To  House  of  Lords. 
II.  To  Court  op  Appeal. 

III.  From  Judge  in  Chambers. 

IV.  From  Master  to  Judge  in  Cham- 

bers. 

V.  From  Chiep  Clerk  to  Judge. 

VI.  From  Inferior  Courts. 

VII.  For  CosTB.—See  po^t,  Costs. 

VIII.  Bankruptcy    Appeals.  —  See  poetj 
Bankruptcy. 

IX.  From  Admiralty  Courts  to  Privy 
Council. — See  poatj  Shipping. 

X.  To  Privy  Council.— *&f^<>jrf,  Colony. 

XL  From   Wreck     Commissioner. — See 
post  J  Shipping. 

XIL  Under  Companies  Acts,— See  Com- 
pany. 

XIII.  To  Local  Government  Board.— *Si?<? 

Health. 

XIV.  Before    Judicature    Acts.  —  See 

Error. 


L  APPEAL  TO  HOUSE  OF  LORDS. 

Unaltered  by  Jndieatnre  Act.] — The  practice 
with  regard  to  appeals  to  the  Hoase  of  Lords  is 
iinalterwi  by  the  Judicature  Acts  and  Kulea. 
JuxHce  V.  Merfteij  Steel  and  Iron  Company^  1 
C.  P.  D.  575  ;  24  W.  R.  955— C.  A. 

Staying  Szecntion.] — Therefore,  on  an  api)eal 
from  a  decision  of  the  Court  of  Appeal  in  an 
action  attached  to  one  of  the  common  law 
divisions  of  the  High  Court,  the  appellant  can- 
not obtain  a  stay  of  execution  of  the  judgment 
pending  the  appeal,  unless  he  gives  bail  in  error, 
as  provided  by  the  C.  L.  P.  Act,  1852,  s.  151  ; 
and  on  doing  that  he  is  entitled  to  a  stay  of 
execution  as  a  matter  of  riglit.    Ih. 

An  application  to  enlarge  the  time  for  giving 
bail  in  en*or  must  be  made,  not  to  the  Court  of 
Appeal,  but  to  that  division  of  the  High  Court 
to  which  the  action  is  attached.    Ih, 

Point  of  Law— Staying  Trial  of  Isines 

of  Pact  pending  Appeal.]— When  an  appeal 
upon  a  i)oint  of  law  is  allowed,  and  the  case  is 
remitt^jd  to  the  court  below  for  trial  on  the 
issues  of  fact,  the  Court  of  Appeal  will  not,  a.s 
a  general  rule,  stay  the  trial  of  the  issues  of 
fact  pending  an  appeal  to  the  House  of  Lords 
on  the  point  of  law.  Palmer's  Application, 
In  lie,  22  Ch.  D.  88  ;  52  L.  J.,  Ch.  224  ;  48 
L.  T.  52  ;  31  W.  R.  33— C.  A. 

General  Bnle.] — Where  an  unsuccessful 


if  the  court  sees  that  the  application  is  made 
bon&  fide,  and  that  no  damage  can  result,  on 
the  appellant's  lodging  in  court  the  amount  due 
under  the  judgment,  and  paying  the  respondent's 
costs,  w^th  an  undertaking  from  the  respondent  b 
solicitor  to  recoup  the  appellant  if  the  appeal 
prove  successful.  But  where  an  order  was 
made  in  an  English  court  for  alimony,  and  an 
action  was  brought  in  Ireland  for  880/.  arrears 
thereof,  and  the  validity  of  the  order  was  not 
questioned,  but  only  the  right  to  bring  the  action 
on  it,  and  2,200Z.  further  arrears  of  alimony  was 
due,  the  court  refused  an  application  to  stay 
execution.  Xunn.  v.  Kunn.  8  L.  R.,  Ir.  304-^ 
C.  A. 

Proceedings  on  an  order  to  pay  money  and 
costs  stayed  pending  an  appeal,  on  payment  of 
the  money  by  the  defendant  to  the  plaintiff,  the 
plaintiff  giving  security  for  repayment,  or  if  the 
plaintiff  preferred  it,  on  payment  into  court,  the 
costs  to  be  paid  to  the  plaintiff's  solicitor  on  his 
undertaking  to  repay  them  if  directed.  Merry 
V.  KieJtalls,  8  L.  R.,  Ch.  205  ;  42  L.  J.,  Ch.  479  : 
28  L.  T.  296  ;  21  W.  R.  305. 

When  a  decree  has  been  made  for  the  payment 
of  money,  it  is  the  general  rule  to  stay  i)roceed- 
ings  pending  an  appeal,  when  the  party  against 
whom  the  decree  is  made  pays  the  money  into 
court,  and  the  appeal  is  not  frivolous.  Tovche  v. 
Metropolitan  Ilailieay  Warehouse  Cmnjmny,  40 
L.  J.,  Ch.  496— L.  J. 

A  decree  was  made  for  the  payment  to  two 
plaintiffs  of  2,000Z.  One  was  abroad.  The 
defendants  appealed  from  the  decree,  and  stated 
that  a  queen's  counsel  had  advised  that  the 
appeal  would  succeed  : — Held,  that  it  was  a 
matter  of  course  to  stay  proceedings  upon  the 
defendants  paying  the  money  in  court.    Ih, 

Staying  Szecntion  to  give  Party  op- 
portunity of    deciding    as    to    Appeal.] — An 

application  to  stay  execution  will  not  be  granted 
by  the  Court  of  Appeal  in  order  to  give  a  party 
who  is  dissatisfied  with  the  amount  of  damages 
assessed  by  a  jury  an  opportunity  to  decide 
whether  he  will  appeal  or  not  to  the  House  of 
Lords.  Webber  v.  London,  Brighton  and  South 
Coast  Railway  Company^  51  L.  J.,  Q.  B.  154 — 
C.  A. 

Conditiont — Costs    of   Sale    and   Be-in- 


party  appeals,  the  court  will  in  ordinary  cases 
stay  execution  pending  the  result  of  the  appeal, 


vestment.] — An  order  was  made  by  the  Court  of 
Appeal  directing  a  sum  of  consols  in  court  to  be 
sold  and  the  proceeds  paid  to  B.  Y.  appealed 
to  the  House  of  Lords,  and  after  sale  but  before 
payment  out  applied  to  stay  proceedings  pending 
the  appeal,  asking  to  have  the  proceeds  of  the 
sale  of  the  fund  re-invested  and  retained  in 
court  : — Held,  that,  as  a  condition  of  obtaining 
the  order,  Y.  must  undertake  that  in  case  his 
appeal  was  unsuccessful,  he  would  make  good 
the  difference  between  the  income  actually  pro- 
duced by  the  fund  and  interest  at  4Z.  per  cent, 
per  annum,  and  would  also  pay  the  costs  of  the 
sale  and  re-invcstraent.  Brewer  v.  Yorhe^ 
Yorke  V  Brewer,  20  Ch.  D.  669  ;  31  W.  R.  109— 
C.  A. 


Preventing  Appeal  from  being  Kngatory, 


if  Snccessftil.]  —  Where  unsuccessful  party  is 
exercising  an  unrestricted  right  to  appeal,  it 
is  the  duty  of  the  court,  in  ordinary  cases,  to 
make  such  order  for  staying  proceedLings  under 
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the  jadgmcnt  appealed  from  as  will  prevent  the 
appeal,  if  successful,  from  being  nugatory.  But 
the  court  will  not  interfere  if  the  appeal  appears 
not  to  be  bona  fide,  or  there  are  other  sufficient 
exceptional  circumstances.  And  when  the  court 
makes  an  order  to  stay  proceedings  pending  an 
appeal  it  will  put  the  appellants  on  terms  to  speed 
the  appeal ;  and  it  will  not  interfere  with  the 
execution  of  the  order  of  the  court  below  respect- 
ing costs,  except  to  put  the  solicitor  who  is  to 
receive  the  costs  upon  an  undertaking  to  refund 
them  if  required  to  do  so.  Wihon  v.  Churchy 
12  Ch.  D.  454  ;  28  W.  R.  284— C.  A. 


Special  Cireiimstaiioes.] — In  a  suit  by  a 


bondholder  of  a  railway  company,  on  behalf  of 
himself  and  other  bondholders,  against  the  com- 
pany, claiming  that  the  money  advanced  should 
be  returned,  instead  of  its  being  applied  in  the 
undertaking,  judgment  was  given  for  the  plain- 
tiff with  costs,  and  it  was  ordered  that  the  money 
should  be  forthwith  distributed  among  the  bond- 
holders. The  bonds  were  payable  to  bearer,  and 
the  bondholders  were  very  numerous  and  many 
were  residing  abroad.  Chi  the  other  hand  the 
defendant  company  was  insolvent,  and  it  was 
very  doubtful  whether,  if  the  undertaking  was 
carried  on,  the  shareholders  would  get  any  iMsnefit 
from  it.  The  defendants  appealed,  and  moved 
to  stay  proceedings  pending  the  appeal : — Held 
(dissentient^;,  James,  L.  J.),  that  there  were  suffi- 
cient grounds  to  induce  the  coui-t  to  stay  the 
distribution  of  the  fund  pending  the  appeal ;  and 
that  the  special  circumstances  of  the  company 
were  not  sufficient  to  prevent  the  court  from  in- 
terfering,   lb. 

The  holder  of  a  life  policy  filed  a  bill  against 
the  company  to  recover  the  amotmt  insured. 
The  Master  of  the  Rolls  decided  in  his  favour, 
but  ordered  the  money  to  be  paid  into  court, 
pending  an  appeal  by  the  company.  The  Court 
of  Appeal  in  Chancery  reversed  the  decree,  and 
dismised  the  bill  with  costs.  The  plaintiff  then 
appealed  to  the  House  of  Lords.  The  court  re- 
fused to  order  the  money  to  be  retained  in  coui't 
pending  the  appeal.  Athrrton  v.  BritUh  Xa- 
thn  AMuranre  Company,  5  L.  R.,  Ch.  720  ;  39 
L.  J.,  Ch.  726  ;  18  W.  R.  1012. 

A  decree  was  made  that  accounts  should  be 
taken,  and  that  the  defendants  should  pay  what 
should  be  found  due  to  the  plaintiffs,  and  also 
the  costs  of  the  suit.  The  defendants  moved  to 
stay  the  execution  of  the  decree  pending  an 
appeal  to  the  House  of  I^ords,  on  the  ground  that 
the  plaintifb  were  out  of  the  jurisdiction.  The 
court  refused  to  stay  the  taking  of  the  accounts 
or  the  taxation  of  the  costs,  and  directed  that  the 
costs,  when  taxed,  should  be  paid  to  the  plain- 
tiflfe'  solicitor  on  hLs  giving  satisfactory  security 
for  their  repayment  in  case  of  a  reversal  of  the 
decree ;  but  the  plaintiffs  not  being  able  to  give 
security  for  the  repayment  of  the  money  due  to 
them,  it  was  ordered  that  the  amount  should  be 
paid  into  court,  the  defendants  undertaking  to 
abide  by  such  order  as  might  be  made  as  to  in- 
terest ;  the  costs  to  abide  ttie  result  of  the  appeal. 
Burdick  v.  Garrieh  5  L.  R.,  Ch.  453 ;  39  L.  J., 
Ch.  661 J  22  L.  T.  502 ;  18  W.  R.  530. 

OeerM  Kiii— Appeal  direct  to  the  House  of 
Lords  no  Stay  of  Proceedings.] — A  respondent 
appealed  from  a  decree  nisi  direct  to  the  House 
ol  Lords,  on  the  ground  that  it  was  against  the 
weight  of  evidence.    While  the  appeal  was  still 

VOL.  I. 


undisposed  of,  the  decree  nisi  was,  after  the  re- 
quisite lapse  of  time,  pronounced  absolute,  not- 
withstanding the  appeal.  The  latter  being  an 
improper  course,  is  not  to  be  allowed  to  ojxjrate 
as  a  stay  of  the  proceedings  in  the  court  below. 
Robertson  v.  Rooertson  and  Favagrossa  (No.  1), 
44  L.  T.  253. 


For  EecoYcrj  of  Costs  incurred  in  Court 


below.] — The  court  will  not,  pending  an  appeal  to 
the  House  of  Lords,  stay  proceedings  for  the 
rccovciy  of  costs  already  awarded  to  the  rc- 
s()ondeuts,  although  the  appellant  offer  to  lodge 
the  amount  of  such  costs  in  court,  on  an  allega- 
tion of  the  insolvency  of  the  respondents,  but 
will  require  the  respondents'  solicitors  to  give  an 
undertaking  to  refund  any  costs  paid  in  the 
event  of  the  further  apix^l  proving  successful. 
jitt.'Gen.  (^Irrland)  v.nray  Townsh'q)  Cofnmis' 
sionerSf  5  L»  R.,  Ir.  523. 


TTndertaking  as  to  Costs.j — On  motion  to 

rcstruin  the  defendants  and  their  solicitors  from 
enforcing  payment  of  costs,  miless  and  until 
such  solicitors  should  have  given  their  personal 
undertaking  to  return  to  the  plaintiff's  solicitor 
the  amount  of  any  such  costs  which  might  be 
paid  in  case  an  appeal  to  the  House  of  Lords 
proved  successful ;  the  Court  of  Appeal  ordered 
the  personal  undertaking  to  be  given.  Polini  v. 
Grau,  Sturla  v.  Freec'ta,  28  W.  R.  360— C.  A. 
See  wiUon  v.  CJivrch^  jnq^ra, 

A  plaintiff,  whose  bill  had  been  dismissed  with 
costs,  applied  for  an  order  to  stay  proceedings 
pending  an  appeal  by  him  to  the  House  of 
Lords,  and  that  the  sheriff,  who  had  seized  his 
furniture  at  the  instance  of  the  defendant  in 
part  payment  of  the  costs,  might  be  ordered  to 
withdraw,  the  plaintiff  offering  to  pay  the  value 
of  the  furniture  into  court  at  once  and  the 
balance  of  the  costs  within  ten  days : — Held, 
ihsSt  the  whole  costs  must  be  paid  to  the  de- 
fendant's solicitor  on  his  pci*8onal  undertaking 
to  refund  them  if  the  appeal  should  succeed,  and 
that  the  plaintiff  must  also  pay  the  costs  of  the 
sheriff  and  of  the  application  to  stay  proceed- 
ings. Morgan  v.  JSlford,  4  Ch.  D,  352;  25 
W.  R.  136— C.  A. 

The  recovery  of  costs  payable  under  an  order 
will  not  be  stayed  pending  an  appeal  to  the 
House  of  Lords,  if  the  solicitors  to  whom  they 
are  payable  give  their  personal  undertaking  to 
refund  in  ca.se  of  the  order  being  reversed.  I'ay- 
ment  of  costs  will  not  be  staywl  on  the  ground 
that  another  proceeding  in  the  same  action  is 
pending  under  which  costs  may  become  payable 
to  the  applicant.  Grant  v.  Banq'Ue  Praneo- 
JEgyptfmnr,  3  C.  P.  D.  202  ;  47  L.  J.,  C.  P.  455  ; 
38  L.  T.  622  ;  26  W.  R.  669— C.  A. 

Injunction  pending  Appeal  to  House  of  Lords.] 

— A  decree  was  made  in  three  suits  for  the  admi- 
nistration of  the  personal  estate  of  an  intestate, 
directing  the  usual  inquiry  as  to  her  next  of  kin. 
A  certificate  was  made  finding  five  persons  of  the 
name  of  F.,  who  were  resident  abroad,  to  be  the 
next  of  kin,  and  an  order  was  made  for  distribu- 
tion of  the  fund  in  court  among  them.  S.,  who 
had  not  been  a  party  to  the  proceedings,  applied 
by  motion  to  stay  the  distribution  of  -the  fund, 
alleging  herself  to  be  next  of  kin.  The  Vice- 
Chancellor  suspended  the  giving  out  of  the  order, 
and  directed  his  chief  clerk  to  inqaire  whether 
S.  had  made  out  a  prim4  &cie  case,  and  the  chief 
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clerk  finding  that  bIic  had  not,  the  Vicc-Ghan- 
ccllor  directed  the  order  to  be  given  out  without 
prejudice  to  any  independent  proceeding  by  S. 
Four  of  the  five  shares  were  at  once  transferred 
to  four  of  the  {xirsons  found  entitled ;  the  fifth 
remained  in  court.  Two  of  the  shares  which  had 
been  transferretl  were  sold  out,  and  the  proceeds 
received  by  the  vendors.  S.  then  commenced 
an  action,  and  obtained  in  it  an  order  granting 
an  injunction  to  restrain  any  dealing  with  the 
three  shares  which  had  not  been  sold,  and  direct- 
ing an  inquiry  who  were  the  next  of  kin,  and 
this  order  was  subsequently  directed  to  be  taken 
as  made  in  the  three  suits  as  well  as  in  the  action. 
Tlie  chief  clerk  again  found  the  F.  family  to  be 
the  next  of  kin.  The  action  and  a  summons  to 
vary  the  certificate  were  heard  before  the  Vicc- 
Chancellor,  who  dismissed  the  summons  and  the 
action,  but  continued  the  injunction  in  the  three 
causes  until  further  order.  8.  appealed,  and  the 
Court  of  Appeal  affirmed  the  decision  of  the 
Vice-Chancellor  dismissing  her  bill,  but  S.  being 
about  to  appeal  to  the  House  of  Lords  : — Held, 
that  as,  if  S.  ultimately  succeeded  in  the  House 
of  Lords,  her  success  would  be  useless  xmless  the 
fund  was  protected  in  the  meantime,  the  injunc- 
tion ought  to  be  continued  pending  the  appeal. 
PoUni  V.  Gray,  Sturla  v.  Freccia,  12  Ch.  D. 
438 ;  49  L.  J.,  Ch.  41 :  40  L.  T.  861 ;  28  W.  R. 
360— C.  A. 

Staying  Prooeedings  pending  Appeal—- Appli- 
cation shoald  be  made  to  Conrt  of  Appeal.]— An 

application  to  stay  proceedings  under  an  order  of 
the  Court  of  Appeal,  pending  an  appeal  to  the 
House  of  Lords,  must  be  made  to  the  Court  of 
Appeal,  and  not  to  the  division  of  the  High  Court 
to  which  the  action  is  attached.  Tlie  Kludivv, 
5  P.  D.  1  ;  41  L.  T.  392  ;  28  W.  R.  364— C.  A. 


Oosti  of  Application  to  Stay.]— The  costs 


of  an  application  to  stay  the  execution  of  »de 
cree  pending  an  appeal  are  in  the  discretion  of 
the  court.  The  proper  rule  is,  that  they  should 
onlinarily  abide  the  result  of  the  a])peal.  Bur- 
dick  V.  Garricli,  5  L.  R.  Ch.  453  ;  3D  L.  J.,  Ch. 
661  ;  22  L.  T.  502  ;  18  W.  R.  5.30. 

But  in  another  case  the  applicant  was  ordered 
to  pay  the  costs  of  the  application.  Merry  v. 
NivJwlU,  8  L.  R.,  Ch.  205  ;  42  L.  J.,  Ch.  479  ;  28 
L.  T.  296  ;  21  W.  R.  305. 

Compare  cases  y;fl«^,  Appeal  to  Coukt  of 
Appeal. 

Interfering  with  Biforetion  of  Conrt  below.] — 

In  a  question  arising  on  orders,  and  rules  made 
under  the  Judicature  Acts  in  matters  where 
courts  or  judges  arc  to  exercise  a  discretion,  the 
house  is  unwilling  to  disturb  the  orders  made, 
unless  for  strong  substantial  reasons  ;  but  the 
principle  on  which  such  orders  ought  to  be  made, 
may  furnish  those  reasons.  Wallhigford  v. 
Mutual  Society,  5  App.  Cas.  685  ;  50  L.  J.,  Q.  B. 
49  ;  43  L.  T.  258  ;  29  W.  R.  81— H.  L.  (E.) 

When  a  plaintiif,  after  an  order  to  file  the 
usual  affidavit  as  to  documents,  persisted  in  not 
filing  a  sufficient  affidavit,  the  house  sustained 
the  decree  of  the  Court  of  Chancery,  fixing  a 
time  at  which  the  bill  should  be  dismissed,  and 
the  money  in  court  repaid  to  the  defendant  who 
had  paid  it  in.  The  house  will  not  interfere 
with  the  discretion  of  the  judges  who  have  had 
the  administration  of  the  suit  in  such  a  matter 
as  the  time  to  be  fixed  for  dismissal  under  cir- 


cumstances like  the  above.  R/jfuhlir  of  Liberia 
V.  Jioyc,  1  App.  Cas.  139  ;  45  L.  J..  Ch,  297  ;  34 
L.  T.  146  ;  24  W.  R.  967— H.  L.  (E.) 

Alteration  in  Decree— Applioant  not  Appel- 
lant.]- The  House  of  Lords  will  not,  on  the 
application  of  a  i)erBon  not  an  appellant  against 
a  decree,  make  an  alteration  in  it.  If  a  change 
in  the  details  of  the  decree  should  be  necessary, 
his  application  for  it  should  be  made  in  the 
court  below.  Yatcjtv,  Unircr*ity  College^  London, 
7  L.  R.,  H.  L.  438 ;  32  L.  T.  43  ;  23  W.  R.  408. 

Evidence. ]— The  House  of  Lords  will  not.  on 
appeal,  admit  evidence  not  presented  in  the 
court  below.  Banco  de  Portugal  v.  Waddelly 
5  App.  Cas.  161  ;  49  L.  J.  Bk.  33  ;  42  L.  T.  698  ; 
28W.  R.  477— H.  L.  (E.) 

Printing  Evidence.] — Suggestions  as  to  print- 
ing the  evidence  when  a  point  of  law  has 
previously  to  be  considered.  Metropolitan 
AMylnm  BfJttrict  v.  //<//,  6  App.  Cas.  682 — ^H.  L. 
(E.) 

Decree  of  Eonee  of  Lords  made  an  Q^der  of 
Chancery  Diviiion.] — An  application  to  have  an 
order  of  the  House  of  Lords,  reversing  a  decision 
of  the  Court  of  Appeal,  made  an  order  of  the 
Chancery  Division,  snould  be  made  to  the  court 
of  first  instance,  where  the  decree  appealed  from 
was  originally  made.  Briti/th  Dynamite  Com- 
pany V.  KrehJt,  11  Ch.  D.  448  ;  48  L.  J.,  Ch.  800  ; 
40  L.  T.  614  ;  27  W.  R.  575. 

Leave  to  Appeal— When  Granted.]— The  power 
given  to  the  Court  of  Appeal  to  give  leave  to 
appeal  to  the  House  of  Lords  should  be  exercised 
in  proper  cases.  Where  a  trustee  in  bankruptcy 
wants  to  appeal  at  the  cost  of  the  estate,  and 
thereby  the  division  of  the  estate  is  delayed,  an 
appeal  should  not  be  encouraged  unless  there  is 
a  very  difficult  question  of  general  law  which  it 
is  desirable  that  the  House  of  Lords  should  settle. 
uLllctif  Ex  parte,  FviuteU,  In  re,  20  Ch.  D.  360  ; 
51  L.  J.,  Ch.  728  ;  47  L.  T.  68— C.  A. 

I  have  often  said  that  the  jurisdiction  to  give 
leave  to  appeal  is  given  to  be  exercised.  Leave 
is  to  be  given  if  the  case  is  one  of  such  difficulty 
that  the  court  think  it  proper  that  it  should  be 
carried  to  the  House  of  Ix)rds.  We  ought  to  pro- 
tect the  House  of  Lords  from  api)eals  on  the  con- 
struction of  an  Act  of  Parliament,  where  the  con- 
struction of  the  Act  of  Parliament  is  tolerably 
plain.  Medley  v.  Medley,  51  L.  J.  P.  77  ;  47  L. 
T.  569— »t»r  Jessel,  M.  R.,  and  Lindlcy,  L.  J. 

If  nothing  new  has  been  decided,  leave  will 
not  be  given.  Dyke,  Ex  parte,  Morrifh,  In  re, 
22  Ch.  D.  429  ;  52  L.  J.,  Ch.  676. 

Leave  to  Appeal  to  Home  of  Lords  in  Bank- 
ruptcy Cbmm.']— See  post,  Bankruptcy. 

Jurisdiction  of  High  Conrt.] — The  rule  of  the 
House  of  Lords  being  that  in  default  of  jiapcrs 
being  lodged  by  an  appellant, ''  the  case  stands 
dismissed,"  a  case  can  only  be  reinstated  in  the 
list  by  special  application  to  the  House  of  Lords. 
The  Hign  Court  has  no  jurisdiction  in  the  matter 
of  a  particular  issue  so  disposed  of  by  the  rules  of 
the  House  of  Lords,  although  the  original  cause 
of  action  may  still  Ixj  within  the  jurisdiction  of 
the  High  Court.  Mercier  v.  Williams,  Williams 
V.  Mercier,  32  W.  R.  162. 
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Costa,  when  Allowed.]— Where  an  appellant 
merely  contends  for  the  point  on  which  he 
eventually  succeeds,  he  has  a  fair  case  to  ask  for 
his  costs  of  the  appeal.  But  where  an  appellant 
launches  an  appeal  asking  for  a  much  ^ndcr 
meastune  of  relief  than  that  to  which  he  is  entitled, 
the  House  of  Lords  will  leave  each  party  to  bear 
their  own  costs.  Mliot  v.  Rohehy  \{Lord),  7 
App.  Cas.  46  :  51  L.  J.  Ch,  249  ;  45  L.  T.  769  ;  30 
W.  R.  249— H.  L.  (B.) 

Although  the  rule  of  the  House  of  Lords, 
where  the  decree  appealed  from  is  reversed  or 
varied,  is  that  the  respondent  is  not  fixed  with 
the  costs  of  the  appeal,  yet  where  an  appellant 
had  offered  to  withdraw  the  appeal  and  to  pay 
the  respondent's  costs  on  condition  that  the  re- 
spondent submitted  to  a  variation  in  the  decixjc 
to  which  the  house  held  that  he  was  entitled, 
and  the  respondent  refused  to  consent  to  the 
proposal,  the  house  marked  its  disapproval  of  the 
rcsjiondent's  conduct  by  directing  him  to  pay  all 
the  costs  incurred  after  the  date  of  the  making 
of  the  offer  by  the  appellant.  Be  Vitre  v.  BetU, 
6  L.  B.,  H-  L.  319  ;  42  L.  J.  Ch.  841  ;  21  W.  R. 
705. 

When  the  decision  of  the  courtT  below  is  con- 
firmed on  appeal  to  the  House  of  Lords  the 
respondent  is  entitled  to  oosts,  although  the 
ground  of  the  decision  on  appeal  is  different 
£rom  that  in  the  court  below.  Pwh  v.  Gvrney^ 
6  L.  R.,  H.  L.  377 ;  43  L.  J.,  Ch.  19 ;  22  W.  R. 
29. 

The  practice  in  the  House  of  Lords  and  in  the 
Exchequer  Chamber  is  never  to  give  a  successful 
appellant  his  oosts.  In  the  Privy  Council 
the  rule  is  the  opposite  way.  In  appeals  from 
sessions  the  costs  are  given,  because  in  such  small 
matters,  unless  the  successful  appellant  could 
get  his  costs,  his  right  of  appeal  would  practi- 
cally be  taken  away.  The  principle,  however, 
upon  which  costs  are  not  awarded,  is  that  a 
suitor  ought  not  to  pay  for  the  errors  of  a 
judge.  lienny  v.  Haneoch,  40  L.  J.,  Ch.  193, 
194. 

The  House  of  Lords  having  reversed,  without 
saying  anything  as  to  costs,  a  judgment  of  the 
Exchequer  Chamber  which  affirmed  a  decision  of 
the  Court  of  Common  Pleas  in  favour  of  the  de- 
fendant, that  court  refused  an  application  by  the 
plaintiff  to  have  his  costs  in  the  Exchequer 
'  Chamber  granted  to  him.  Gann  v.  John/fon,  6 
L.  R.,  C.  P.  461 ;  40  L.  J.,  C.  P.  227 ;  24  L.  T. 
753  ;  19  W.  R.  952. 


Prolix  Appendix.]— The    oosts    of   the 


shorthand  writer's  notes  of  the  argument  con 
tained  in  an  appendix,  and  all  allowances  for 
drawing  an  appendix  were  disallowed  where 
the  introduction  of  them  was  considered  to 
be  decidedly  unnecessary  and  improper.  Singrr 
yfantifactur'mg  Co,  v.  Loog.  8  App.  Cas.  27 — H. 
L.  (B.) 

Praetioe   where   Appeal    diimi«ted  without 

Coeti.] — If  security  has  been  given,  the  persons 
who  gave  the  security  will  have  to  pay  the  costs, 
and  they  must  get  them  in  the  best  way  they  can. 
If  a  petition  presented  by  an  appellant  prays 
that  the  usual  security  for  costs  may  be  dispensed 
with,  and  the  agent  of  the  respondent  consents 
thereto  and  the  order  is  raiade  as  prayed,  the 
order  of  the  House  will  be  without  costs. 
Hartey  v.  Famie^  8  App.  Cas.  64  ;  52  L.  J.  P. 
42  ;  48  L.  T.  279  ;  SI  W.  R.  438— H.  L.  (E.) 


134 

When  Respondents  not  entitled  to.] — Re- 
spondents arc  not  entitled  to  their  costs  in  an 
appeal,  if  the  alteration  made  in  the  interlocutor 
of  the  court  below  was  wante<l  to  give  complete 
security  to  the  interests  represented  by  the  ai>- 
pellants,  and  if  the  attitude  of  both  sets  of 
respondents  before  action  brought  was  such  as  to 
justify  the  institution  of  some  -action  for  the 
purpose  of  obtaining  the  declaration  obtained. 
Patcrftan  v.  St.  Andrews  QPrarwtt),  6  App.  Cas. 
883— H.  L.  (Sc.) 

When  Votof  eqnal.]— In  cases  of  appeal 

to  the  House  of  Lonls,  there  are  always  two 
motions  before  the  House,  one,  that  the  judg- , 
ment  under  appeal  be  reversed;  the  other,  that  the 
judgment  under  appeal  be  affirmed  and  the  ap- 
j)eal  dismissed  with  costs.  When  the  votes  are 
equal  upon  the  firet  motion,  the  motion  is  lost.  The 
second  motion  is  not  put  as  it  is  assumed  that  it 
would  be  lost  also.  The  judgment  appealed  from 
is  therefore  affirmed,  but  no  costs  are  given. 
Pryce  v.  MonvumtJuthire  Pailway  S)'  Canal  Cmn- 
pany,  4  App.  Cas.  197  ;  49  L.  J.,  Ex.  130  ;  40  L. 
T.  630  ;  27  W.  R.  666— H.  L.  (E.) 

Interest  on.] — When  the  judgment  of  a 

superior  court  is  af&rmed  with  costs,  in  the 
Exchequer  Chamber  and  such  decision  of  the 
Exchequer  Chamber  is  subsequently  affirmed  on 
ap|)eal  by  the  House  of  Lords,  who  order  the 
costs  incurred  by  the  successful  party,  in  rcsjicct 
of  the  ap])eal,  to  be  paid  to  him,  **  the  amount 
thereof  to  be  certified  by  the  clerk  of  narliament," 
the  superior  court  has  power  to  allow  intci*cst 
only  on  the  sum  for  which  judgment  was  origi- 
nally signed  in  such  sui)erior  court,  for  such  time 
as  execution  has  been  delayed  by  the  proceed- 
ings in  the  appeals  to  the  Exchequer  Chamber 
and  the  House  of  Ix)rds,  that  is,  for  the  i)eriod 
between  the  date  of  the  original  judgment  and 
its  final  affirmance  by  the  House  of  Lords  ;  but 
it  has  no  jurisdiction  or  power  to  give  intemst  on 
the  costs  incurred  in  such  appeal.  Lancashire  a nd 
Yorkshire  Railway  Company  y,  GidloWj  9L.  R., 
Ex.  35  ;  43  L.  J.,  Ex.  1  ;  29  L.  T.  399  ;  22  W.  R.  17. 

Bight  to  EeooYer.] — To  an  action  for  a 

debt,  the  defendants  pleaded  as  a  set-off  that  the 
plaintiffs  were  the  promoters  of  a  private  bill 
within  28  &  29  Vict.  c.  27  ;  that  the  defendants 
were  petitioners  against  the  bill  before  a  com- 
mittee of  the  House  of  Lonls ;  that  the  com- 
mittee decided  that  the  preamble  of  the  bill  was 
not  proved;  that  the  defendants  were  vexa- 
tiously  subjected  to  expense  in  defending  their 
rights  proposed  to  be  interfered  with  by  the  bill, 
and  awarded  costs,  and  that  the  taxing-officer 
duly  delivered  a  certificate,  and  averred  generally 
peijormance  of  conditions  precedent :  —  Held, 
that  the  moment  the  costs  were  taxed,  in  pursu- 
ance of  the  report,  a  debt  from  the  defendants 
to  the  plaintiffs  was  created  ;  that  it  was  not  ne- 
cessary to  aver  a  demand,  in  pleading  the  debt 
as  a  set-off  ;  and  that,  even  if  it  was  necessary, 
it  was  sufficiently  averred  in  the  allegation  of 
performance  of  conditions  precedent ;  that  the 
plea  implied  averred  all  the  matters  necessary 
to  sustain  it,  such  as  the  unanimity  of  the  report 
of  the  committee,  and  that  the  certificate  was 
conclusive  evidence  of  the  defendant's  right  to 
recover  the  amount  named  in  it.  Ncwry  and 
Armagh  Railway  Company  v.  Ulster  RaiUoay 
Company^  4  Ir.  R,,  C.  L.  62. 
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staying  Payment  of,  pending  Appeal.] — 

The  rule  that  the  payment  of  costs  ordejred  to  be 
paid  will  not  be  stayed,  pending  an  appeal  to 
the  House  of  Lords,  if  the  solicitors  receiving 
such  costs  personally  undertake  to  repay  the 
same  in  case  the  order  be  reversed,  will  also  be 
applied  to  cases  where  there  is  a  bon&  fide  in- 
tention to  appeal  to  the  House  of  Lords,  and  an 
undertaking  is  given  to  present  an  appeal  within 
a  short  date.  Grant  v.  Banque  IrrtsLncO'Egyp' 
timm,  3  C.  P.  D.  202 ;  47  L.  J.,  Ch.  456 ;  38 
L.  T.  662  ;  26-  W.  R.  669— C.  A. 

The  fact  that  there  arc  other  proceedings 
pending  in  the  same  action  under  which  costs 
might  become  payable  to  the  party  ordered  to 
pay  costs,  and  might  be  set  off  against  the  costs 
onlered  to  be  paid,  is  no  ground  for  staying  the 
order  directing  payment  of  costs.    lb. 

When  a  bill  has  been  dismissed  with  costs  the 
court  will  not  stay  taxation  and  ])ayment  of 
costs  pending  an  appeal  to  the  House  of  Lords. 
BcattU'  V.  Elmry  QLord),  28  L.  T.  458. 

Action  on  Judgment  of  Honee  of  Lorde  for 
Costs.] — An  action  lies  on  the  judgment  of  the 
House  of  Lords  ordering  the  appellant  in  an  un- 
successful appeal  to  that  House  to  pay  the  costs 
of  f^uch  appeal  to  the  resjwndent.  Marbella 
Iron  Ore  Company  v.  Allen,  47  L.  J..  C.  P.  601  ; 
38  L.  T.  815. 


IL  APPEAL  TO  COURT  OF  APPEAL. 

1.  Jvrisdicthm  of  Court  of  Appeal, 

2.  In  what  Cattes  Appeal  lies, 

3.  Parties  to  Appeal. 

4.  Time    within    which    Appeal    must    he 

hrouffht. 
a.  In  what  Gases. 
h.  From  what  Period  Time  Runs. 

c.  Extension  of  Time. 

d.  Other  Points. 
6.  Notice  of  Appeal. 

6.  Scttififf  dowji  Appeal  for  Hearing, 

7.  Security  for  Coxts, 

8.  Staying  Proceedings  2>e tiding  Appeal, 

9.  Evidence  on  Appeal. 

a.  Fresh  Evidence. 
h.  In  other  Cases. 

10.  Hearing  of  the  Appeal. 

11.  Costs  of  the  Appeal, 

12.  In  Chancery  o^ore  Judicature  Acts, 


1.  JuBiSDicTioK  OP  Court  op  Appeal. 

Original  Petition.]— The  Court  of  Appeal  has 
no  jurisdiction  to  hear  an  original  petition. 
Dunraven  and  Aherdare  Coal  and  Iron  Company, 
In  re,  33  L.  T.  371  ;  24  W.  R.  37— C.  A. 

Transfer  of  Action.]— The  Court  of  Appeal  has 
no  jurisdiction  to  order  the  transfer  of  a  suit 
instituted  in  the  Court  of  Chancery  before  the 
Judicature  Acts  came  into  operation  from  the 
court  of  one  vice-chancellor  to  that  of  another. 
The  Lord  Chancellor  alone  has  jurisdiction  to 
make  such  an  order.  Ifutley,  In  re.  Beards  v. 
Putt,  33  L.  T.  337— C.  A. 

The  Court  of  Appeal  has  no  jurisdiction  to 
make  an  order  for  the  transfer  of  a  matter  com- 
menced by  petition  under  the  statutory  juris- 
diction of  the  Court  of  Chancery  before  the 


Judicature  Act,  1873,  came  into  operation,  fix)m 
one  judge  to  another.  Boyd^  In  re,  1  Ch.  D.  12 
— C.  A. 

Vo  Beal  Qneetion  in  Diipate — Interloentory 
Applleation.] — ^W^'here  there  is  no  real  question 
at  issue  between  a  plaintiff  and  defendant,  the 
Court  of  Appeal  will,  on  an  interlocutory  appli- 
cation, make  such  an  order  as  will  determine  the 
rights  of  the  parties  in  the  action.  Ellis  v. 
MnnsoH,  35  L.  T.  586— C.  A. 

Vezatione  Appeal.] — Where  an  appeal  is  vexa- 
tious the  Court  of  Appeal  can  make  an  order 
staying  the  proceedings.  Vale  v.  Oppert,  5  Ch. 
D.  969— C.  A. 

Pover  to  re-hear  —  Ineertion  of  Eridence 
accidentally  Omitted  from  Order.] — Whether 
the  Court  of  Appeal  has  jurisdiction  to  re-hear 
a  bankruptcy  appeal,  quiere.  But  if  there  be 
such  a  junsdiction  the  court  will  not,  while  an 
appeal  to  the  House  of  Lords  from  an  order 
made  by  it  on  a  bankniptcy  appeal  is  pending, 
re-hear  the  appeal  pro  formft,  -for  the  purpose  of 
inserting  in  its  order  evidence  which  was  not 
before  it  when  the  appeal  was  heard,  leaving  the 
date  of  the  order  unaltered,  or  for  the  purpose  of 
making  a  new  order  bearing  a  date  subsequent 
to  the  date  of  the  presentation  of  the  app<^  to 
the  House  of  Ix)ra8  with  the  new  evidence  in- 
serted in  it,  but  in  other  respects  unaltered.  But 
semble,  that  if  by  an  accidental  slip  evidence 
which  was  really  before  the  court  on  the  hearing 
of  the  appeal  had  been  omitted  from  the  order, 
the  court  could  rectify  the  error  notwithstand- 
ing the  pendency  of  an  appeal  to  the  House  of 
Ix)nls,  Banco  de  Portugal,  Ex  parte.  Hooper, 
In  re,  14  Ch.  D.  1 ;  49  L.  J.,  Bk.  21 ;  42  L.  T. 
210  ;  28  W.  R.  438— C.  A. 

Addition  as  to  Coeta  made  to  Decree.]— An 
addition  made  to  a  decree  upon  motion  giving 
directions  as  to  costs  as  to  which  the  decree  it- 
self was  silent,  is  a  portion  of  the  decree,  and 
therefore  can  be  examined  in  an  appeal  from 
the  decree,  and  is  not  an  interlocutory  order 
within  the  meaning  of  Ord.  LVIII.  r.  15.  Tlte 
City  of  Manchester,  5  P.  D.  221  ;  49  L.  J.,  P.  81; 
42  L.  T.  521— C.  A. 

Appeal,  the  Creatore  of  Statute. ]— An  appeal 
never  lies  unless  expressly  given  by  statute. 
Rex  V.  Cashiobury  (^Justices'),  3  D.  &  R.  35. 

Order  according  to  ]4vb  exiating  at  time 
of  hearing.] — The  Court  of  Appeal,  on  hearing  an 
appeal,  may  make  such  an  order  as  is  justified  by 
the  law  as  then  existing,  although  the  effect  will 
be  to  vary  a  decision  of  the  court  below  which 
was  according  to  the  then  existing  state  of  the 
law.  guilter  v.  Maplesan,  9  Q.  B.  D.  672  ;  52 
L.  J.,  Q,  B.  44  ;  47  L.  T.  562  ;  31  W.  R.  75— C.  A. 

The  14th  section  of  the  Conveyancing  Act, 
1881,  which.enables  the  court  to  relieve  against 
forfeiture  of  a  lease  on  breach  of  a  covenant  by 
the  lessee,  applies,  not  only  to  leases  made  before 
the  1st  of  January^  1881  (when  the  act  came  into 
operation),  and  breaches  of  covenant  occurring 
before  that  date,  but  also  to  cases  in  which  an 
action  to  recover  possession  for  such  a  breach 
has  been  commenced  before  that  date,  even 
where  judgment  has  been  recovered  prior  to  the 
commencement  of  the  act,  if  the  lessor  has  not 
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obtained  poasession.  A  lessee  haying  committed 
bleaches  of  covenants  in  his  lease  in  respect  of 
insuring  the  property,  an  action  to  recover  pos- 
session of  the  property  demised  was  brought  by 
the  lessor,  and  at  the  trial  the  judge  held  that 
the  defendant  was  not  entitled  under  the  exist- 
ing statute  (22  &,  23  Vict.  c.  33)  to  relief  against 
foifeiture.  The  defendant  appealed,  and  before 
the  appeal  was  finally  determined,  the  CJonvey- 
ancing  Act  came  into  operation  : — Held,  that  the 
court  had  power  to  relieve  the  defendant,  and 
that  the  proper  terms  to  impose  were  that  the 
defendant  should  insure  to  the  fall  amount,  i»y 
all  insurance  moneys  and  rent  in  arrear,  with 
interest,  and  pay  rent  in  advance  to  the  next 
quarter-day,  and  also  all  the  costs  of  the  action 
and  the  api)eal.    2b, 

.  To  IBiBgiMteT  Billi  of  Sale.}— The  Court  of  Appeal 
has  no  jurisdiction  to  rectify  the  register  of  bills 
of  sale  under  s.  U  of  the  Bills  of  Sale  Act,  1878. 
Wehster,  Ex  part€j  Morris,  In  re,  22  Ch.  D.  136  ; 
52  L.  J.,  Ch.  375 ;  48  L.  T.  295  ;  31  W.  R.  Ill— 
C.A, 

To  Decide  in  fint  inftaaee.] — The  Court  of 
Appeal  has  no  jurisdiction  to  decide  a  case  in 
the  first  instance  at  the  request  of  the  judge 
below.    Brown  v.  Collin*,  49  L.  T.  329. 

2.  In  what  Cases  Appeal  lies. 

Agroemoat  "not  to  bring  Error.*'] — By  an 
order  of  reference  made  by  consent,  and  before 
the  coming  into  operation  of  the  Judicature 
Acts,  it  was  ordered  that  neither  the  plaintiff  nor 
the  defendant  should  bring  any  writ  of  error 
against  each  other  concerning  the  matters  re- 
ferred. The  arbitrator  made  an  award  depen- 
dent on  the  opinion  of  the  court  upon  a  special 
case  stated  by  him.  The  court  gave  judgment 
for  the  plaintiff.  The  defendant  /ippealed  :— 
Held,  that  no  appeal  could  be  brought.  Joiies 
V.  Victoria  Gracing  Dock  Ctrnipany,  2  Q.  B.  D, 
314  ;  46  L.  J.,  Q.  B.  219 ;  36  L.  T.  347  ;  25  W.  R. 
501— C.  A. 

ITndertakiBg  not  to  Appeal.] — A  claim  under 
a  winding-up  having  been  refused  by  the  Master 
of  the  Bolls,  the  counsel  for  the  liquidator  asked 
the  counsel  for  the  claimant  whether  he  intended 
to  carry  the  case  farther,  aud  on  being  informed 
that  he  did  not,  said  that  he  should  not  ask  for 
costs.  An  order  was  drawn  up  dismissing  the 
claim  without  costs  and  not  containing  any  un- 
dertaking not  to  appeal  : — Held,  that  as  no 
undertaking  not  to  appeal  was  embodied  in  the 
Older,  an  appeal  would  lie.  HM  and  Ootmty 
Bank,  Trotter'g  Claim,  In  re,  13  Ch.  D.  261 ;  41 
L.  T.  537  ;  28  W.  R.  125— C.  A. 

Undertaking  to  be  bound  by  Sofnlt  of 
another  Appeal.]  —  There  were  two  actions 
brought  by  the  plaintiff  against  the  defendant, 
one  in  the  Chancery  Division  and  the  other  in 
the  Queen's  Bench  Division,  and  some  of  the  points 
were  common  to  both  cases.  The  defendant  ap- 
pealed, but  before  the  hearing  of  the  appeal  from 
the  Queen's  Bench  Division  the  parties  agreed, 
"  so  far  as  the  points  in  the  appeal  were  the 
same,"  to  be  bound  in  the  appeal  by  the  decision 
of  the  Court  of  Appeal  in  the  action  in  the 
Chancery  Division  : — Held,  that  the  defendant 
by  his  undertaking  had  precluded  himself  from 


raising  any  point  raised  in  the  other  appeal. 
Gath^reole  v,  Suiith,  7  Q.  B.  D.  626  ;  50  L.  J.,  Q, 
B.  681  ;  45  L.  T.  106  ;  29  W.  R.  577— C.  A. 

Agreement  that  Bights  should  be  determined 
by  Judge.] — Questions  having  arisen  between  the 
official  liquidator  of  a  company  and  a  mortgagee 
with  whom  the  trustees  had  deposited  deeds  be- 
longing to  the  com^mny,  with  respect  to  the 
validity  of  the  security,  the  parties  signed  an 
agreement  that  their  rights  should  be  determined 
in  a  summary  way  by  the  judge  acting  in  the 
matter  of  the  winding-up  : — Held,  that  this  was 
a  submission  to  the  judge  personally,  and  that  no 
appeal  could  be  brought  to  the  Court  of  Appeal 
in  Chancery.  Burham  (\runty  Permnnent 
Benefit  Bufldiny  So&iett/,  In  re,  Wihon,  Ex 
parte,  7  L.  R.,  Ch.  45  ;  41  L.  J.,  Ch.  164. 

An  information  by  way  of  bill  of  complaint 
was  by  consent  amended  by  the  introduction  of 
the  words,  '*  That  the  rights,  if  any,  of  the  several 
defendants  may  be  ascertained  and  declared  by 
decree  of  the  court,  and  that  they  may  be  ordered 
to  pay  each  to  the  others  and  other  of  them  their 
and  his  costs  of  this  suit,  and  that  the  court 
will  give  such  further  directions  in  the  premises 
as  shall  be  necessary."  There  was  no  stipulation 
that  the  right  of  appeal  should  be  given  up,  and 
it  appeared  that  the  parties  never  contemplated 
that  they  were  ceasing  to  keep  the  cause  in  curi&, 
or  that  the  judge  was  to  hear  it  otherwise  than  as 
a  judge,  or  that  it  was  not  to  go  on  subject  to  all 
the  incidents  of  a  cause  regularly  heard  in  court : 
— Held,  that  the  right  to  appeal  had  not  been 
w^aived.  Pinani  v.  Alt. 'Gen.  (^Gibraltar),  5 
L.  R.,  P.  C.  516  ;  30  L.  T.  729  ;  22  W.  R.  900. 

Taxation  on  Higher  or  Lower  8oale.]'~An 
api)eal  will  lie  from  a  decision  by  a  judge  under 
rules  of  the  Supreme  Court  (Costs),  August, 
1875,  Ord.  VI.  r.  3,  as  to  the  taxation  of  costs  on 
the  higher  or  lower  scale  ;  but  where  he  has  ex- 
ercised his  discretion  the  Court  of  Appeal  will 
not  interfere  unless  he  has  proceeded  on  a  wrong 
principle  or  made  a  manifest  slip.  Terrell,  In 
re,  22  Ch.  D.  473  ;  47  L.  T.  588  ;  31  W.  R.  208 
— C.  A. 

In  Criminal  Caiei — Criminal  matter,  what  ii.] 
— ^The  operation  of  s.  47  of  the  Judicature  Act, 
1873,  in  prohibiting  appeals  in  criminal  matters, 
extends  to  all  orders  of  the  High  Court  in  criminal 
cases,  even  where  the  originsd  criminal  proceed- 
ings were  not  in  the  High  Court.  R^g,  v. 
Fletcher,  Birnie,  Ex  parte,  2  Q.  B.  D.  43  ;  46 
L.  J.,  M.  C.  4  ;  35  L.  T.  538  ;  25  W.  R.  149  ;  13 
Cox,  C.  C.  368— C.  A* 

Where  the  Queen's  Bench  Division  was  applied 
to  for  a  certiorari  to  quash  a  conviction  for 
trespassing  in  pursuit  of  game,  on  the  ground 
that  there  was  a  bon&  fide  claim  of  right,  ousting 
the  juiisdiction  of  the  magistrates,  and  that 
court  refused  the  order  : — Held,  that  this  was  a 
proceeding  in  a  criminal  matter,  and  that  no  ap- 
peal lay  to  the  Court  of  Appeal.    lb. 

Under  the  Judicature  Acts,  1873  and  1875, 
there  is  no  appeal  to  the  Court  of  Appeal  in  a 
criminal  case  except  for  error  on  the  record. 
Reg,  V.  Steel,  2  Q.  B.  D.  37  ;  46  L.  J.,  M.  C.  1  ; 
35  L.  T.  534  ;  25  W.  R.  34  ;  13  Cox,  C.  C.  354— 
C.A, 

When,  upon  the  trial  of  an  information  under 
6  &  7  Vict.  c.  96,  costs  have  been  given  under 
s.  8,  the  Court  of  Api)eal  has  no  jurisdiction  to 
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hear  an  appeal  from  the  High  Court  on  a  ques- 
tion of  taxation  of  such  costs.    Jb. 

A  judgment  of  the  Court  of  Appeal  from  an 
inferior  court,  against  the  validity  of  a  convic- 
tion, under  16  &  17  Vict.  c.  119,  s.  3,  for  keep- 
ing a  common  gaming-house,  on  a  case  stated 
under  20  &  21  Vict.  c.  43,  is  a  judgment  of  the 
High  Court  in  a  criminal  matter  from  which,  by 
8.  47  of  the  Judicatui-c  Act,  1873,  there  is  no 
appeal.  Make  v.  JJeeck,  2  Ex.  D.  335  ;  3(J  L.  T. 
723— C.  A. 

The  Court  of  Appeal  has  no  jurisdiction  to 
hear  an  appeal  from  a  decision  of  the  High 
Court  of  Justice  upon  a  case  stated  by  justices  as 
to  an  infoiTuation  for  contravening  the  bye-laws 
of  a  school  constituted  under  the  Elementary 
Education  Act,  1874  ;  for  the  information  relates 
to  a  criminal  matter,  within  the  meaning  of  the 
Supreme  Court  of  Judicature  Act,  1873,  s.  47. 
Mellor  V.  Denham,  5  Q.  B.  D.  467  ;  49  L,  J.,  M. 
C.  89  ;  42  L.  T.  493  ;  44  J.  P.  472— C.  A. 

An  order  was  made  by  justices  directing  the 
defendant  to  fill  up  an  ashpit,  so  as  to  be  no 
longer  a  nuisance.  The  Queen's  Bench  Division 
made  absolute  an  order  for  a  certiorari  to  quash 
this  order,  on  the  ground  that  it  was  not  war- 
ranted by  the  Public  Health  Act,  1 875,  ss.  94, 96  :— 
Held,  that  the  order  of  the  justices  was  made  in 
a  '*  criminal  cause  or  matter  "  within  the  mean- 
ing of  the  Supreme  Court  of  Judicature  Act,  1873, 
s.  47,  and  that  an  appeal  from  the  judgment  of 
the  Queen's  Bench  Division  could  not  be  enter- 
tained. Mellor  V.  DtrnJuim  (5  Q.  B.  D.  467)  fol- 
lowed, lieg.  V.  muteclmrch  or  Whitchurch^ 
J'Jje  parte  (No.  2),  7  Q.  B.  D.  534  ;  60  L.  J.,M.C. 
99 ;  45  L.  T.  379 ;  29  W.  R.  922 ;  45  J.  P.  617 ; 
46  J.  P.  134.— C.  A. 

Ther  decision  of  a  divisional  court  discharging 
a  rule  for  a  mandamus  to  election  commissioners 
to  grant  a  certificate,  which  certificate,  if  given, 
would  be  a  protection  to  a  witness  against  crimi- 
nal proceedings  for  bribery,  does  not  relate  to  a 
criminal  cause  or  matter,  within  the  meaning  of 
the  Supreme  Court  of  Judicature  Act,  1873,  s.47, 
and  the  Court  of  Appeal  is  not  therefore  deprived 
of  jurisdiction  to  hear  an  appeal  agauist  such 
decision,  llcg,  v.  lloll,  7  Q.  B.  D.  575 ;  50  L.  J., 
Q.  B.  763— C.  A. 

SefCisal   of  BiTisional   Court  to    iflBue 


Habeas  Corpus.] — Whether  the  Court  of  Appeal 
has  any  jurisdiction  to  entertain  an  appeal  from 
the  refusal  of  a  divisional  court  to  issue  a  writ  of 
habeas  corpus,  on  the  application  of  a  person  who 
has  been  arrested  for  an  alleged  extradition 
crime,  quaere.  /%.  v.  Wril,  9  Q.  B.  D.  701 ;  47 
L.  T.  630 ;  31  W.  R.  60;  15  Cox,  C.  C.  189— C.A. 


Bail.] — A  prisoner  applied  for  bail  to  a 


divisional  court  of  the  Queen's  Bench  Division 
but  was  refused ;  he  then  appealed  to  thcCourt  of 
Appeal : — Held,  that  the  decision  of  the  divisional 
court  was  a  judgment  of  the  High  Court  in  a 
criminal  matter,  and  therefore  that  the  Court  of 
Appeal  had  no  jurisdiction  to  entertain  the  ap- 
peal, ncff.  V.  Footc,  10  Q.  B.  D.  378 ;  52  L.  J., 
Q.  B.  528 ;  48  L.  T.  394 ;  31  W.  R.  490 ;  15  Cox, 
C.  C.  240— C.  A. 


Striking  Solicitor  off  Bolls.] — ^An  appeal 


lies  to  the  Court  of  Appeal  from  a  judgment  of  a 
divisional  court  striking  a  solicitor  off  the  rolls, 
as  it  is  not  a  judgment  "  in  a  criminal  cause  or 
matter"  within  the  meaning  of  s.  47  of  the 


Judicature  Act,  1873.      Ilardwhkf  In  ?v,  49 
L.  T.  584 ;  32  W.  K.  191— C.  A. 

In  Aetions  pending  when  Jidieatoro  Acti 
came  in  foree.] — In  an  action  pending  when  the 
Judicature  Acts  came  into  operation,  leave  was 
given  to  appeal  from  an  order  on  demurrer,  the 
issues  of  fact  not  having  been  tried,  and  the  time 
for  ap))caling  was  extended.  Fitzgerald  v.  Daw- 
son,  45  L.  J.,  C.  P.  152— C.  A. 

When  no  petition  of  appeal  from  a  decree  has 
been  presented  before  the  Judicature  Act  came 
into  operation,  an  appellant  must  proceed  under 
the  new  practice.  Bartlam  v.  YateSy  1  Ch.  D. 
13 ;  33  L.  T.  338 ;  24  W.  R.  19— C.  A. 

A  decree  was  made  upon  motion  for  decree  by 
a  vice-chancellor  before  the  Judicature  Acts 
came  into  operation.  No  petition  of  appeal  had 
been  presented : — Held,  that  there  was  no  cause, 
matter,  or  proceeding  pending  within  the  Judi- 
cature Act,  1873,  s.  22 ;  that  the  appeal  must  be 
prosecuted  in  accordance  with  the  new  practice, 
and  that  no  direction  of  the  court  as  to  the  form 
and  manner  of  proceeding  was  necessary.    Ih, 

Default  of  Appearanoe  in  Conrt  below.] — 
Whether  a  plaintiff,  in  whose  absence  the  de- 
fendant has,  after  argument,  obtained  judgment 
in  a  special  case,  can  appeal  from  such  judgment, 
quaere.  Allvm  v.  DickeTUon-y  9  Q.  B,  D.  632  ;  47 
L.  T.  493 ;  30  W.  B.  930— C.  A. 

Semble,  if,  however,  judgment  on  the  special 
case  had  gone  simply  by  default  without  argu- 
ment, there  could  (by  analogy  to  the  csuse  ai  a 
similar  judgment  obtained  in  an  ordinary  action) 
be  no  api)eal.    lb,   • 

A  person  against  whom  an  order  is  made  on 
his  default  in  appearing  may  appeal  from  the 
order  on  its  merits.  Sireeter,  Ex  parte.,  Morri^^ 
In  re.  19  Ch.  D.  216;  45  L.  T.  634;  30  W.  E. 
127— C.  A. 

If  a  party  appealing  from  the  decision  of  a 
judge  at  chambers  does  not  appear  in  the  High 
Court  to  support  the  motion,  and  judgment  is 
thereupon  pronounced  against  him  in  his  absence, 
he  cannot  afterwards  appeal  to  the  Court  of 
Appeal  against  the  judgment  of  the  High  Court ; 
the  Court  of  Appeal  has  no  jurisdiction  to  afford 
him  relief.  Walker  v.  Budden,  5  Q.  B.  D.  267 ; 
49  L.  J.,  Q.  B.  169 ;  28  W.  R.  665— C.  A. 

Trial  by  Judge  without  a  Jury.  1— In  an  action 
for  an  injunction  to  restrain  the  aefendant  from 
building  so  as  to  intei-fcre  with  a  right  of  way 
claimed  by  the  plaintiff,  which  came  on  for  trial 
before  the  Master  of  the  Rolls,  with  witnesses, 
the  Master  of  the  Rolls  found  a  verdict  for  the 
plaintiff  as  to  the  right  of  way,  and  directed  the 
action  to  stand  over  in  order  to  give  the  parties 
an  opportunity  of  coming  to  an  arrangement. 
Upon  the  action  coming  on  again,  a  mandatory 
injunction  was  granted.  The  defendant,  after 
the  expiration  of  twenty-one  days  from  the  time 
when  the  verdict  had  been  given,  appealed  from 
the  order:  —  Held,  that  the  finding  that  the 
plaintiff  was  entitled  to  the  right  of  way  was  an 
interlocutory  order,  which  can  only  be  appealed 
fi-om  within  twenty-one  days.  KreUl  v.  Jiurrell^ 
10  Ch.  D.  420 ;  48  L.  J.,  Ch.  252 ;  39  L.  T.  461 ; 
27  W.  R,  234— C.  A. 

When  in  an  action  in  the  Chancery  Division, 
tried  by  a  judge  of  that  division  without  a  jury, 
definite  issues  of  fact  are  settled  at  the  oom- 
mencement  of  the  trial,  then,  whether  the  judge 
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deliveia  his  finding  on  the  facts  and  his  judg- 
ment on  the  whole  case  on  separate  days  or  at 
one  time,  his  finding  of  fact  is  an  interlocutoiy 
order,  and  must  be  appealed  from  within  twenty- 
one  days.  But  if  no  definite  issues  of  fact  are 
settled  at  the  commencement  of  the  trial,  the 
finding  of  fact  as  well  as  the  judgment  on  the 
whole  case  may  be  appealed  &om  at  any  time 
within  a  year.  Krehl  v.  Bvrrell,  explained. 
Letre  v.  Lwce,  10  Ch.  D.  432 ;  48  L.  J.,  Ch,  383 ; 
40  L.  T.  236 ;  27  W.  K.  30^-0.  A. 

Where  an  action  has  been  tried  by  a  judge 
without  a  jury«  if  the  unsuccessful  party  is  dis- 
satisfied with  the  judgment  either  on  the  ground 
that  the  judge  has  misdirected  himself  as  to  the 
Iaw,  or  that  his  findings  as  to  the  facts  are 
against  the  weight  of  evidence,  the  proper  mode 
of  obtaining  relief  is  by  appeal  to  the  Court  of 
Appeal,  and  not  by  motion  for  a  new  trial. — 
Krthl  V.  Bfirrell  (10  Ch.  D.  420)  commented  on. 
J^otter  V.  Cottm,  5  Ex.  D.  137  j  49  L.  J.,  Q.  B. 
158  ;  41  L.  T.  460  ;  28  W.  R.  160.— C.  A. 

Where  an  action  has  been  tried  by  a  judge  of 
one  of  the  Common  Law  Divisions  without  a 
JU17  an  appeal  lies  direct  to  the  Court  of  Appeal. 
It  is  not  proper  in  such  a  case  to  move  for  a  new 
trial    Panntll  v.  Num,  28  W.  R.  940— C.  A. 

lUtion  for  Vav  Trial  for  Sejootion  of 

J.] — ^Where,  on  a  trial  in  the  Chancery 
Division,  the  judge  has  not  found  a  separate  ver- 
dict on  a  question  of  fact,  but  has  decided  the 
case  as  a  whole  according  to  the  old  practice  of 
the  Court  of  Chancery,  a  motion  for  a  new  trial 
on  the  gpround  of  improper  rejection  of  evidence 
cannot  be  made,  the  remedy  of  the  unsuccessful 
party  being  by  appeal  from  the  order,  and  the 
Court  of  Appeal  having  power  at  the  hearing  of 
the  appeal  to  admit  any  evidence  which  may 
have  been  improperly  rejected.  KrelU  v,  Burrell 
(10  Ch.  D.  420)  distingnii^ed.  Dollman  v.  Jofieftf 
12  Ch.  D.  55S  ;  27  W.  B.  877— C.  A. 

Appeal  against  Jndgmont  at  Trial  with  Jury.] 
— During  the  trial  of  an  action  before  a  jury  the 
judge  was  asked  by  the  defendants'  counsel  to 
nonsuit  the  plaintiffs,  or  to  direct  a  finding  for 
the  defendants,  upon  the  ground  that  no  evi- 
dence had  been  given  in  support  of  the  plaintiffs* 
Case ;  this  the  judge  refused  to  do, -and  the  jury 
found  the  issue  left  to  them  In  favour  of  the 
plaintifEs.  Upon  the  following  day  the  judge 
directed  judgment  to  be  entered  for  the  plain- 
tiffs, and  stated  his  reasons  for  holding  that  there 
was  evidence  to  support  the  finding  of  the  jury. 
The  defendants  appealed  to  the  Court  of  Appeal 
against  the  judgment  directed  to  be  entered  : — 
Held,  that  the  appeal  would  not  lie  ;  for  the 
judgment  was  upon  the  face  of  it  correct,  so  long 
as  the  finding  stood  unreversed,  and  the  Court 
of  Appeal  has  no  power,  in  the  first  instance,  to 
review  the  finding  of  a  jury ;  and  the  defendants' 
grounds  of  complaint  being  for  misdirection, 
they  ought  to  have  applied  to  the  Exchequer 
Division  for  a  new  trial  under  Ord.  XXXI X.  r.  1. 
Yetts  V,  Foster,  infra,  followed.  Davies  v.  Felix, 
4  Ex.  D.  32  ;  48  L.  J.,  Ex.  3  ;  39  L.  T.  322  ;^7 
W.  R.  108— C.  A. 

When  it  is  desired  to  appeal  to  the  Court  of 
Appeal  against  a  judge's  direction  to  a  jury,  the 
proper  mode  is  to  give  ordinary  notice  of  appeal 
from  his  ruling.  CUeese  v.  L<^tjoy,  37  L,  T. 
294  ;  25  W.  R.  453— C,  A. 

Wlien  a  judge  directs  the  jury  to  find  a  ver- 


dict for  one  of  the  parties,  and  gives  judgment 
the  other  party  cannot  apixjal  to  the  Court  of 
Appeal,  but  mast  apply  to  the  divisional  court 
for  a  new  trial.  Yttt»  v.  Foster,  3  C.  P.  D.  437  ; 
38  L.  T.  742  ;  26  W.  R.  745— C.  A. 

When  a  judge  directs  a  nonsuit,  and  the  facts 
are  disputed,  the  jilaintiff  cannot  api)eal  to  the 
Court  of  Api)eal,  but  must  apply  to  the  divisional 
court  for  a  new  trial.  Etty  v.  WiUon,  3  Ex.  D. 
359  ;  47  L.  J.,  Ex.  664  ;  39  L.  T.  83— C.  A.  Sec 
also  cases,  jfost,  Practice  (New  Tbial). 

From  SeAisal  to  Nonsuit.  ]— A  motion  to  set 
aside  a  judgment  refusing  to  nonsuit  must  be 
made  to  the  divisional  court,  and  not  to  the 
Court  of  Appeal.  ClarJte  v.  Midland  Railwau 
Company,  44  L.  T.  131— C.  A. 

From  Order  at  Trial  dopriving  of  Costs.]— 

The  plaintiffs,  after  a  trial  with  a  jury,  re- 
covered 5/.  beyond  the  amount  paid  into  court. 
The  judge  at  the  trial  gave  judgment  for  5/.,  but 
without  costs.  The  divisional  court  reversed  this 
decision  as  to  costs  : — Held,  that  the  appeal  (if 
any)  from  the  order  of  the  judge  was  to  the 
Court  of  Appeal,  and  not  to  the  divisional  court. 
Manden  v.  LMncasMre  and  YorJttthire  Railway 
Company,  7  Q.  B.  D.  641  ;  50  L.  J.,  Q.  B.  318  ; 
44  L.  T.  239  ;  29  W.  R.  580— C.  A. 

From  I>6oi8ioB  of  Judge  after  hearixig  Wit- 
nesses.]— Although  the  Court  of  Appeal,  when 
called  on  to  review  the  conclusion  of  a  judge  of 
first  instance  who  had  heard  the  witnesses,  will 
give  great  weight  to  the  considehition  that  the 
demeanour  and  manner  of  the  witnesses  arc 
material  elements  in  judging  of  the  credibility 
of  the  witnesses,  yet  it  will,  in  a  proper  case,  act 
upon  its  own  view  of  conflicting  evidence. 
Bigsby  v.  Dickinsm,  4  Ch.  D.  24  ;  46  L.  J.,  Ch. 
280  ;  35  L.  T.  679  j  25  W.  R.  122— C.  A. 

Power  to   review  Findings  as  to  Faots.] — 

Where  a  trial  has  taken  place  before  a  judge 
without  a  jury,  the  Court  of  Appeal,  in  all 
cases  except  that  of  surprise,  has  jurisdiction 
upon  an  appeal  to  review  the  findings  as  to  the 
facts,  without  a  rule  for  a  new  trial  having  been 
obtained.  Jones  v.  Hough,  5  Ex.  D.  115  ;  49  L. 
J.,  Ex.  211  J  42  L.  T.  108— C.  A. 

Ftom  Compulsory  Order  to  refer.] — ^An  appeal 
from  a  compulsory  order  of  reference,  made 
under  s.  57  of  the  Judicature  Act,  1873,  by  a 
judge,  sitting  at  nisi  Prius  or  assizes,  must  be 
brought  direct  to  the  Court  of  Appeal.  lioch  v. 
Boor,  49  L.  J.,  C.  P.  665  ;  43  L.  T.  425— C.  A. 

Bpeeial  Case  stated  by  Arbitrator— Opinion  of 
Court  on.] — An  action  having  been  referred, 
with  power  to  the  arbitrator  to  state  a  special 
case,  he  stated  a  case  for  the  opinion  of  the  court 
on  a  point  of  law.  The  case  was  to  be  sent 
back  to  the  arbitrator  if  the  court  was  in  favour 
of  the  plaintiff,  and  judgment  was  to  be  entered 
for  the  defendant  if  the  court  decided  in  favour 
of  the  latter.  The  court  decided  in  favour  of  the 
plaintiff,  and  referred  the  matter  back  to  the 
arbitrator  : — Held,  that  the  order  was  appeal- 
able. Shnbrook  v.  Tu/nell,  9  Q.  B.  D.  621  ;  46 
L.  T.  749  ;  30  W.  R.  740— C,  A. 

■ 

Judge  settling  Form  of  Oonveyanoe.] — In  a 

sale  by  the  court,  one  of  the  conditions  was 
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that,  in  CAse  of  dispute,  the  form  of  the  cove- 
nants was  to  be  settled  by  the  judge.  On 
disputes  arising,  the  judge  settled  the  covenants : 
— Held,  that  the  order  of  a  judge  settling  the 
form  of  a  conveyance  is  subject  to  a])peal. 
Pollock  V.  ItabbUs,  21  Ch.  D.  466  ;  47  L.  T. 
637  ;  31  W.  R.  150— C.  A. 

SeAiial  to  Conunit  for  Contempt] — Where  a 
judge  has  refused  to  commit  for  contempt,  an 
appeal  lies  from  such  refusal,  although  where 
that  refusal  has  been  simply  an  exercise  of 
judicial  discretion,  the  Court  of  Appeal,  while 
entertaining  an  appeal,  will  be  slow  to  alter  the 
decision  of  the  court  below.  Ashworth  v. 
Outram  (o  Ch.  D.  943)  must  not  be  treated  as 
laying  down  a  general  rule  that  no  appeal  lies 
from  a  refusal  to  commit.  Jar  main  v.  Chatter^ 
ton,  20  Ch.  D.  493  ;  61  L.  J.,  Ch.  471  ;  30  W.  R. 
461— C.  A. 

A  refusal  by  a  judge  at  chambers  to  make  an 
order  to  commit  a  defendant  to  prison  for 
default  of  payment  of  a  judgment  debt  is  a 
matter  within  s.  50  of  the  Judicature  Act,  1873, 
and  therefore  subject  to  ap{X3al.  Debtiiham  v. 
WardrojH-r,  48  L.  T.  235  ;  15  Cox,  C.  C.  207. 

Interpleader   Order    in    Bankruptcy.] — Any 

order  in  interi)leader  made  by  the  chief  Judge 
in  bankruptcy  can  be  appealed  from.  Streeter, 
Ex  parte,  Morrh,  In  re,  19  Ch.  D.  216  ;  45 
L.  1^^634  ;  30  W.  R.  127—0.  A.  Dodds  v.  Shep- 
herd (1  Ex.  D.  75)  considered,     lb. 


Bnnmutry  Decision— Seferenee  by  Judge 


at  OluunberB  to  the  Court— Appeal.]— A  judge 
at  chambers  referred  an  interpleader  summons 
to  a  divisional  court.  The  court  barred  the 
claimant  and  decided  the  case  without  ordering 
an  interpleader  issue  : — Held,  that  such  decision 
was  given  .in  exercise  of  the  summary  jurisdic- 
tion of  a  court  or  judge  under  the  Common  Law 
Procedure  Act,  1860  (23  &  24  Vict.  c.  126),  s.  14, 
and  was  thei-efore  final  and  without  appeal. 
Tumi-r  V.  Bridgctt,  9  Q.  B.  D.  55  ;  51  L.  J.,  Q.  B. 
377  ;  46  L.  T.  517  ;  30  W.  R.  586— C.  A. 

Election  Petition — Interlocutory  Matter.] — 
From  an  order  of  a  divisional  court  upon  an 
interlocutory  matter  arising  in  an  election  peti- 
tion, an  appeal  lies  to  the  Court  of  Appeal. 
Harmon  v.  Park,  6  Q.  B.  D.  323  ;  50  L.  J.,  Q.  B. 
227 ;  44  L.  T.  81 ;  29  W.  R.  750 ;  45  J.  P.  436— C.  A. 

Order  in  Ezoess  of  Juriidiction.] — If  a  court 
acting  in  assumed  exercise  of  a  jurisdiction 
belonging  to  it, .makes  an  order  which,  under 
the  particular  circumstances  of  the  case,  is 
beyond  that  jurisdiction,  the  order  must,  until  it 
be'  discharged,  be  treated  as  a  subsisting  order, 
and  can  only  be  discharged  upon  an  appeal. 
Padittow  Total  Loxx  and  Collhhm  Aa^urance 
Association,  In  re,  Bryant,  Ex  j^^ftf,  20  Ch. 
D.  1.S7  ;  51  L.  J.  Ch.  344;  45  L.  T.  774  ;  30 
W.  R.  32fr— C.  A. 

Where  a  limited  tribunal  takes  upon  itself  to 
exercise  a  jurisdiction  which  does  not  belong  to 
it,  its  decision  amoimts  to  nothing,  and  does  not 
create  any  necessity  for  an  appeal.  Att.-  Gen,  v. 
Jlotham  (Lord),  1  turn.  &  Russ.  219 ;  3  Russ.  415. 

•  Order  for  Cuitody  of  Infiant  **  until  further 
Order*' — Subsequent  Application  to  vary.] — 
When  an  order  is  made  under  s.  1  of  the  Infants 


Custody  Act,  1873,  on  the  petition  of  a  mother, 
giving  the  custody  of  an  infant  child  to  her 
*'  until  further  order,"  an  application  to  vary  the 
order  by  reason  of  something  subsequent  to  its 
date  should  be  made,  not  by  way  of  ai)pea1,  but 
by  motion  before  the  judge  of.  first  instance. 
Such  a  motion  can  be  made  by  the  respondeat 
to  the  original  petition.  The  provision  of  s.  1 
of  the  act,  that  the  application  shall  be  made 
by  the  mother  by  her  next  friend,  applies  only 
to  the  original  petition.  Holt,  In  re,  16  Ch.  D. 
115;  29  W.  R.  341— C.  A. 

From  Order  on  Appeal  firom  Judge  at  Cluun- 
bere.] — When  a  motion  has  been  made  under 
the  Judicature  Act,  1873,  s.  50,  to  a  divisional 
court  or  judge  in  Court,  to  discharge  an  order 
made  by  a  judge  in  chambers,  an  appeal  lies 
within  twenty-one  days  to  the  Court  of  Appeal 
from  an  order  refusing  such  motion.  Dickson 
V,  Harrisim,  9  Ch.  D.  243  ;  47  L.  J.,  Ch.  761 ;  38 
L.  T.  794  ;  26  W.  R.  730— C.  A. 

From  Diyidon^l  Court  on  Appeal  from  Inferior 
Court.] — An  appeal  lies  to  the  Court  of  Appeal 
from  the  decision  of  a  divisional  court  on  appeal 
from  a  county  court  under  13  &  14  Vict,  c  61,  s. 
14,  where  the  divisional  court  has  given  special 
leave  to  appeal  under  the  Judicature  Act,  1873, 

B.  45,  notwithstanding  s.  20  of  the  Appellate 
Jurisdiction  Act,  1876.  Crush  v.  Turner ^  3 
Ex.  D.  303  ;  47  L.  J.,  Ex.  639  ;  38  L.  T.  595  ; 
26  W.  R.  673— C.  A. 

No  appeal  lies  to  the  Court  of  Appeal  from  a 
decision  of  a  divisional  court  on  an  appeal  from 
the  Mayor's  Court,  unless  leave  to  appeal  is 
given  by  the  divisional  court  under  the  Judica- 
ture Act,  1873,  s.  45.    Appleford  v.  Jvdkins,  3 

C.  P.  D.  489  ;  47  L.  J.,  C.  P.  615  ;  38  L.  T.  801  ; 
26  W.  R.  734— C.  A. 

Fx^m  Bef^trar  sitting  as  Judge.] — An  order 
made  by  a  registrar  sitting  as  judge  under  Ord. 
LIV.  is  not,  for  the  purposes  of  the  Judicature 
Act,  1873,  s.  50,  an  order  made  by  a  judge  in 
chambers,  and  hence,  where  such  an  order  has 
been  reviewed  by  a  judge  in  court,  an  appeal 
from  the  judge's  derision  will  lie  without  si>ecial 
leave.  The  Virar,  2  P.  D.  29  ;  35  L.  T.  782  ; 
25  W.  R.  453— C.  A. 

Bule  for  a  Certiorari.] — An  appeal  from  an 
order  of  the  Queen's  Bench  Division,  discharg- 
ing a  rule  for  a  certiorari  to  bring  up  an  order 
of  justices  in  {yetty  sessions,  is  not  an  apixial 
from  an  inferior  court  within  s.  45  of  the  Judi- 
cature Act,  1873,  and  no  leave  to  appeal  is 
required,  lieg.  v.  Pcnibertan,  Reg,  v.  Smith,  5 
Q.  B.  D.  95  ;  49  L.  J.,  M.  C.  29  ;  41  L.  T.  664  ; 
28  W.  R.  362  ;  44  J.  P.  184— C.  A. 

Bule  fbr  a  Mandamus.] — The  decision  of  a 
divisional  court  discharging  a  rule  for  a  man- 
damus to  election  commissioner  to  grant  a 
certificate,  which  certificate,  if  given,  would  be 
a  protection  to  a  witness  against  criminal  pro- 
ceedings for  bribery,  does  not  relate  to  a  criminal 
cause  or  matter,  within  the  meaning  of  the 
Supreme  Court  of  Judicature  Act,  1873,  s.  47, 
and  the  Court  of  Appeal  is  not  therefore 
deprived  of  jurisdiction  to  hear  an  appeal 
against  such  decision.  Ii/*g.  v.  Holl,  7  Q.  B.  D. 
575  ;  50  L.  J.,  Q.  B.  763— C.  A. 

An  appeal  lies  from  a  rule  for  a  mandamus. 
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JUg,  V.  SUhopwearmonth  Burial  Boards  5 
Q.  B.  D.  67— C.  A. 

Buspension  of  Certifleate  by  Court  of  Inquiry 
into  Shipping  Casnalty.]— ^^^o^f,  Shipping. 

From  Xayor'B  Court.]— Where  the  judge  of 
the  Mayor  s  Court,  Loudon,  does  an  act  beyond 
his  jurisdiction,  an  appeal  lies  to  the  Court  of 
AppeaL  Pry  or  v.  Vitu  Offices  Connmny,  10 
Q.  B.  D.  504  ;  62  L.  J.,  Q.  B.  362  j  48  L.  T.  698  ; 
31  W.  B.  777— C.  A. 

From  Mayor**  Conrt — ^Error.] — The  Court  of 
Appeal,  and  not  the  Court  of  Appeal  from  in- 
ferior Courts,  has  succeeded  to  the  jurisdiction 
of  the  Court  of  Exchequer  Chamber  in  cases  of 
error  on  proceedings  in  the  Mayor's  Court,  Lon- 
don. Le  Blanch  v.  Revtcr's  Dicgram  Company, 
I  Ex.  D.  408 ;  34  L.  T.  691  ;  25  W.  R.  115. 

In  other  Caiei.] — No  appeal  lies  to  the 

Conrt  of  Appeal  from  a  decision  of  a  divisional 
court  on  an  appeal  from  the  Mayor's  court,  un- 
less leave  to  appeal  is  given  by  the  divisional 
court  under  the  Judicature  Act,  1873,  s.  45. 
Applefitrd  v.  Judkins,  3  C.  P.  D.  489  ;  47  L.  J., 
C.  P.  615  ;  38  L.  T.  801  ;  26  W.  B.  734— C.  A. 

TTpon  Cases  stated  by  Qvarter  Sessions.]- 
By  8. 19  of  the  Judicature  Act,  1873,  the  Court 
of  Appeal  has  jurisdiction  and  power  to  hear 
and  determine  appeals  from  any  judgment  or 
order  (with  certain  exceptions)  of  the  High 
Court  of  Justice,  or  of  any  judges  or  judge 
thereol  By  the  interpretation  cEiuse  (s.  100) 
"  order  *'  includes  "  rule  : "  Held,  that  under  this 
section  the  Court  of  Appeal  had  jurisdiction  to 
entertain  an  appeal  from  a  decision  of  the 
Queen's  Bench  Division  upon  a  rule  for  quashing 
an  order  of  quarter  sessions  as  to  the  validity  of 
a  rate.  Walsall  (^Oxersecrs)  v.  London  and 
North  Western  Railway  Company,  4  App.  Cas. 
30  ;  48  L.  J..  Q.  B.  65 ;  39  L.  T.  453  ;  27  W.  R. 
189— H.  L.  (B.).  Reversing  3  Q.  B.  D.  457  ;  47 
L.  J.,  Q.  B.  711 ;  38  L.  T.  665 ;  26  W.  R.  705— 
C.  A. 

The  Public  Health  Act,  1875,  provides  in  cer- 
tain  cases  for  an  appeal  from  petty  sessions  to 
quarter  sessions,  and  provides  that  the  quarter 
se^ions  may  state  the  facts  specially  for  the  de- 
termination of  a  superior  court.  Li  a  case 
under  this  act  an  appeal  was  brought  to  quarter 
sessions,  which  quashed  the  order  appealed  from, 
subject  to  a  case  reserved.  A  certiorari  issued, 
a  rule  calling  on  the  prosecutor  to  shew  cause 
was  granted,  was  argned  in,  and  discharged  by 
the  Queen's  Bench  Division.  Leave  to  appeal 
was  not  given  : — Held,  that  the  case  so  reserved 
fell  within  the  provisions  of  s.  45  of  the  Judica- 
ture Act,  1873,  and  that  no  appeal  could  be 
brought  from  the  decision  of  the  divisional 
court  upon  it  unless  special  leave  to  appeal  were 
granted.  Beg.  v.  Smindon  Xvw  Town  Local 
Board,  49  L.  J.,  Q.  B.  522  ;  42  L.  T.  614 ;  28 
W.  R.  80  ;  44  J.  P.  505— C.  A. 

Where  the  Queen's  Bench  Division,  in  the 
exercise  of  its  original  common  law  jurisdiction, 
affirms  or  quashes  an  order  of  sessions,  an  appeal 
lies  to  the  Court  of  Appeal,  although  no  leave  to 
appeal  be  given.  Beg,  v.  Savin,  6  Q.  B.  D.  309  ; 
29  W.  R.  638— C.  A. 

Connty  Court— XMer  of  Divisional  Conrt  dis- 


eharging  Bnle  for  Order  to  Jndge.]— The  right 
to  appeal  from  an  order  of  a  cUvisional  court, 
discharging  a  rule  for  an  order  on  a  county  court 
judge  to  hear  an  action,  is  not  taken  away  be- 
cause s.  44  of  19  &  20  Vict.  c.  108,  which  substi- 
tutes such  rule  for  a  mandamus  to  the  county 
court  judge,  enacts  that,  where  any  superior 
court  shall  have  refused  such  rule,  no  other 
superior  court  shall  grant  it.  Morgan  v.  Bees, 
6  Q.  B.  D.  508— C.  A. 

Prohibition  to  JndgeT] — An  appeal  lies 

from  the  decision  of  a  divisional  court  making 
absolute  a  rule  for  a  prohibition  to  a  county 
court  judge.  Barton  v.  Titchmarsh,  49  L.  J., 
Ex.  673 ;  42  L.  T.  010  ;  28  W.  R.  821— C.  A. 

From  Divisional  Conrt,  in  Aotion  re- 
mitted for  Trial  nnder  80  k  81  Viet.  e.  142, 
s.  10.] — Where  a  cause  has  been  remitted  for 
trial  before  a  county  court  under  sect.  10  of  the 
County  Courts  Act,  1867  (30  &  31  Vict.  c.  142), 
it  becomes  a  county  court  cause,  and  the  deter- 
mination of  a  divisional  court,  on  appeal  from 
the  decision  of  the  county  court  judge,  is  within 
sect.  45  of  the  Judicature  Act,  1873,  and  there- 
fore final,  unless  sjiecial  leave  to  appeal  be  given. 
Biywles  v.  Drake,  8  Q.  B.  D.  325  ;  51  L.  J.,  Q. 

B.  66  ;  45  L.  T.  576  ;  30  W.  R.  333— C.  A. 

19  ft  80  Viot.  c.  106,  s.  86.]— Where  an 

action  brought  in  the  superior  court  has,  after 
issue  joined,  been  remitted  for  trial  to  a  county 
court  under  19  &  20  Vict.  c.  108,  s,  26,  the  action 
still  remains  in  the  superior  court,  and  an  ap- 
peal to  the  Court  of  Appeal  will  lie  without 
special  leave  from  the  refusal  of  a  divisional 
court  to  grant  a  new  trial.  Babhage  v.  Covl' 
bum,  62  L.  J.,  Q.  B.  50  ;  46  L.  T.  515— C.  A. 

Appeals  from  Disoretion.] — Sect.  19  of  the 
Judicature  Act,  1873,  does  not  give  the  Court  of 
Appeal  jurisdiction  to  entertain  an  appeal  fron^ 
the  judge  of  the  High  Court  with  reference  to  a 
matter  which  before  the  passing  of  the  Judica- 
ture Acts  was  in  the  absolute  discretion  of  the 
judge.  Tluf  Amstel,  2  P.  D.  186  ;  47  L.  J.,  P. 
11  ;  37  L.  T.  138  ;  26  W.  R.  69— C.  A. 

Where  a  judge  has  exercised  his  discretion, 
the  Court  of  Appeal  will  not  interfere  unless  he 
has  proceeded  on  a  wrong  principle  or  made  a 
manifest  slip.  Terrell,  In  re,  22  Ch.  D.  473  ; 
47  L.  T.  588  ;  31  W.  R.  208— C.  A.  S.  P.,  Moor- 
daff.  In  re,  Burgmne  v.  Moor  doff,  8  P.  D.  205  ; 
52*  L.  J.,  P.  77  ;  48  L.  T.  504  ;  31  W.  R.   735— 

C.  A. 

There  must  be  a  plain  and  clear  case  to 
justify  the  Court  of  Appeal  in  interfering  w^ith 
the  discretion  of  the  judge  below.  But  the 
Court  of  Appeal  will  review^  the  discretion  if  it 
be  exercised  in  consequence  of  an  opinion  on  a 
point  of  law  which  is  wrong.  *  Martin,  In  re. 
Hunt  V.  Chambers,  20  Ch.  D.  369  ;  51  L.  J.  Ch. 
683  ;  46  L.  T.  399  ;  30  W.  R.  527.  8,  P., 
Ormerod  v.  Todmorden  Mill  Company,  8 
Q.  B.  D.  664  ;  51  L.  J.,  Q.  B.  348  ;  46  L.  T. 
669  ;  30  W.  R.  805— C.  A.  ;.  Oilder  v.  Morrison, 
30  W.  R.  815,  and  Mark,  Ex  parte,  Amor, 
In  re,  31  W.  R.  101— C.  A. 

A  case  of  miscarriage  must  be  shewn.  It  is 
not  sufficient  for  the  appellant  to  convince  the 
judges  of  the  Court  of  Appeal  that  the  order  is 
one  which  they  would  not  in  the  first  instance 
have  made,  but  he  must  shew  that  tho-jndjro 
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had  gone  wrong  in  his  law  of  made  a  nuatake  of 
fact,  or  ordered  something  so  utterly  unreason- 
able that  the  Court  of  Appeal  is  obliged  to  say 
there  has  not  been  a  reasonable  exercise  of  bis 
discretion,  mgney  v.  Wtgney^  7  P.  D.  182  ;  51 
L.  J.»  P.  62  ;  46  L.  T.  442  ;  30  W.  R.  722. 

As  a  general  role  the  court  will  not  interfere 
unless  a  wrong  principle  has  been  applied  in 
exercising  the  discretion,  or  there  has  evidently 
been  some  serious  miscarriage,  JierdanY,  Green- 
wood, 20  Ch.  D.  767,  n.  ;  46  L.  T.  524,  n. 

By  the  Supreme  Ck>urt  of  Judicature  Acts, 
1873,  1875,  power  to  review  the  exercise  of 
judicial  discretion  is  given ;  and  the  Court  of 
Appeal  must  ascertain  whether  the  discretion 
has  been  properly  exercised.  Beg.  v.  Maidenr- 
head  (^Matjor^,  9  Q.  B.  D.  503  ;  51  L.  J.,  Q.  B.  448. 

The  exercise  of  the  discretion  by  a  judge  is 
subject  to  appeal,  but  the  Court  of  Appeal  ought 
not  to  intei-fcre  unless  it  is  clearly  shewn  that 
the  judge  has  exercised  his  discretion  wrongly. 
Merchant  Banking  Ck>mjfa7ig  of  Lttndon^  Ew 
parte,  Durham,  In  re,  16  Ch.  D.  623  ;  60  L.  J., 
Ch.  606 ;  44  L.  T.  358 ;  29  W.  R.  363--C.  A. ; 
S.  P.,  Hayter  v.  Beall,  44  L.  T.  131— C.  A.  ; 
Shsard,  Ex  parte,  Pooley,  In  re  (No.  1),  16  Ch. 
D.  107  ;  44  L.  T.  269— C.  A. ;  and  Silhttikm,  .Jr. 
Company,  In  re,  45  L.  T.  449  ;  30  W.  R.  33— 
C.A. 


-BtfDre  Judieatnro  Aeti.] — ^The  conduct 


of  a  suit  is  a  matter  entirely  within  the  discretion 
of  the  judge  in  whose  court  the  suit  has  been  insti- 
tuted, and  the  Court  of  Appeal  will  not  entertain 
an  appeal  on  such  a  matter.  ■  Bowbiggin  v.  7'rot' 
ter,  Tnftter  v.  TroUer,  27  L.  T.  731. 

When  a  matter  is  left  by  the  legislature  as  a 
pure  matter  of  discretion  in  a  vice-chancellor, 
the  Court  of  Appeal  will  not  interfere  with  his 
exercise  of  that  discretion,  unless  it  is  apparent 
that  he  has  gone  very  clearly  wrong.  lAnA  and 
Sea  Telegraph  Construction,  In  re,  26  L.  T.  236 
— L.  J  J. 

The  making  of  an  order  to  dismiss  a  bill  for 
want  of  prosecution  is  a  matter  within  the  dis- 
cretion of  the  judge  to  whose  court  the  cause  is 
attached,  and  his  refusal  to  make  such  ifin  order 
ought  not  to  be  made  the  subject  of  an  appeal. 
Shefittld  V.  Sheffield,  10  L.  R.,  Ch.  206  ;  44  L  J., 
Ch.  304  ;  23  W.  R.  378. 

An  appeal  will  lie  from  an  order  of  a  judge  of 
the  Court  of  Chancery  directing  an  issue  before 
a  jury ;  but  if  the  Court  of  Appeal  is  of  opinion 
that  there  is  really  a  conflict  of  evidence,  it  will 
not  interfere  with  the  discretion  of  the  judge  in 
directing  an  issue.  Willianut  v.  (rueH,  10  L.  R., 
Ch.  467  ;  44  L.  J.,  Ch.  559 ;  33  L.  T.  291  ;  23 
W.  R.  822. 

Leaye  to  Appeal  when  Granted — ^Vo  Doubt 
as  to  CorreotnoM  of  Dooiiiexi.] — It  is  against 
the  spirit  of  the  Judicature  Act,  1873,  s.  45, 
which  gives  the  divisional  court  power  to  allow 
an  appeal  in  certain  cases,  to  accede  to  an  appli- 
cation for  leave  to  appeal  where  the  court  can 
entertain  no  doubt  as  to  the  correctness  of  the 
decision.  Cottam  v.  OueH,  6  Q.  B.  D.  75  ; 
S.  P.,  Barher  v.  Stme,  50  L.  J.,  Q.  B.  297  ; 
and  Ilollinghmm  (luardtawt  v.  West  Ham 
Ouardians,  6  Q.  B.  D.  583. 

The  same  rule  applies  if  there  be  very  little 
doubt.     Grainger  v.  Aynsley,  29  W,  R.  244. 

Where  general  Quettion  oonld  not  be 


decided.] — The  court  refused  leaiw  to  appeal, 
because  the  peculiar  facts  of  the  case  were  so 
mixed  up  with  the  broad  and  general  question 
that  the  latter  could  not  be  decided  so  as  to 
constitute  a  general  authority  for  the  future. 
Ciii'ger  v.  St,  Mary  ( VeJttry),  Islington,  29  W. 
R.  539. 


Important  Qneetion  raised.]— In  cases 

raising  important  points  of  law,  the  .court  will 
give  leave  to  appeal  to  the  Court  of  Appeal 
where,  on  a  proper  construction  of  the^  acts 
governing  appeals,  such  leave  is  necessary.  The 
Bona,  46  L.  T.  601. 

In  Criminal  Xatter— Bastardy.]— The 

divisional  court  cannot  give  leave  to  appeal  to 
the  Court  of  Appeal  in  bastardy,  which  is  a 
criminal  matter.  Daties  v.  Eean»,  9  Q.  B.  D. 
244  ;  51  L.  J.,  M.  C.  136. 

I 

Staying  Proeeedingt  when  vexations.]— A 
defendant  against  whom  a  decree  for  payment 
of  a  sum  of  money  had  been  made  filed  a  petition 
for  liquidation.  A  resolution  for  liquidation  by 
arrangement  was  passed  and  registered,  and  a 
trustee  appointed.  After  these  proceedings  the 
debtor,  who  had  not  obtained  his  discharge, 
appealed  against  the  decree.  The  plaintifE 
moved  to  stay  proceedings  under  the  appeal : — 
Held,  that  an  order  ought  to  be  made  staying 
the  proceedings,  as  being  vexatious.  Vale  v. 
Ojjpert,  5  Ch.  D.  969.— C.  A. 

From  Order  as  to  Costs.]- /S6«  Costs. 

3.  Pabtibs  to  Appeal. 

Appeal  by  one  of  soToral  Plaintifh.] — ^Two  of 
the  three  trustees  of  a  settlement  brought  an 
action  to  have  the  trusts  administered  under  the 
direction  of  the  court.  Malins,  V.-C,  dismissed 
the  aetion  with  costs.  One  of  the  plaintiffs 
having  declined  to  concur  in  an  appeal,  the 
other  appealed  alone.  The  Court  of  Appeal  held 
that  such  an  appeal  was  n^ulai*,  and  must  be 
allowed  to  proceed  ;  and,  being  of  opinion  that 
a  sufficient  ground  had  been  shewn  for  asking 
the  direction  of  the  court,  a  decree  for  adminis- 
tration of  the  trusts  was  made.  Beckett  v.  Att^ 
wood,  18  Ch.  D.  54  ;  50  L.  J.,  Ch.  687  ;  44  L.  T. 
660  ;  29  W.  R.  796— C.  A. 

Death  of  Appellant  after  Appeal  set  down — 
Order  of  Bevivor.] — A  defendant,  P.,  gave  notice 
of  appeal  from  a  judgment,  and  set  it  down. 
After  this  he  died,  and  his  executrix  obtained  an 
order  of  course  at  the  Rolls  that  the  appeal  might 
be  carried  on  and  prosecuted  by  her  in  like 
manner  as  it  might  have  been  carried  on  and 
prosecuted  by  P.  if  he  had  not  died  : — Held,  that 
the  order  was  sufficient,  and  that  the  executrix 
was  entitled  to  proceed  with  the  appeal.  Bamton 
V.  Patton,  17  Ch.  D.  767  ;  44  L.  T.  688— C.  A, 

Before  Judicature  Acts.] — On  a  bill  by  P. 
against  R.  and  A.,  who  all  separately  claimed 
the  same  property,  a  decree  was  made  in  favour 
of  P.  On  ttppeal  by  A.  alone,  the  court  being  of 
opinion  that  R.  was  entitled,  dismissed  the  bill 
against  both  defendants.  Vaughan  v.  HalUday, 
9  L.  R.,  Ch.  561  ;  30  L.  T.  741  ;  22  W.  R.  886. 

An  appeal  by  a  person  not  a  party  to  the 
record,  but  who  appeared  without  flung  a  supple- 
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■wntal  bill  in  order  to  save  expense,  was  allowed 
to  be  set  down  for  hearing.  Xiokiutm  v.  Cochill, 
3  De  G.,  J.  &  S.  622. 

lmif%  to  Appeal  to  Fonen  not  Farty,  how 

OHaiAod.] — Leave  to  apiMial  from  an  order  to  a 
person  interested  in,  but  not  a  party  to  an  ac- 
tion, may  be  obtained  by  an  ex  parte  ai>plicatiou 
to  the  Court  of  Apix^a).  Markham,  In  re,  Mark- 
ham  V.  Jfarkham,  16  Ch.  D.  1 :  20  W.  R.  228— 
C.A. 


Wlioa  Oraatod.]— In   an    action    ooni- 


menced  by  a  bondholder  on  behalf  of  himself 
and  all  other  bondholders,  the  plaintiff  obtained 
an  order  for  a  receiver.  One  or  the  bondholders 
represented  by  the  pUintiff,  being  dissatisfied 
with  the  order,  applied  for  leave  to  appeal : — 
Held,  that  the  order  having  been  made  m  favour 
of  the  claw  to  which  the  applicant  belongeil, 
and  having  been  obtained  by  the  plaintiff,  who 
represented  him  in  the  action,  he  could  not  ai>- 
poU  against  it  WaUan  v.  Cave  (No.  1),  17  Ch. 
D.  19  ;  44  L.  T.  40  ;  29  W.  R.  433— C.  A. 

Semble,  the  proper  course  for  the  dissentient 
shareholder  to  pursue  was  to  apply  to  the  court 
below  to  be  made  a  defendant  to  the  action.   Jb, 

Leave  will  not  be  given  to  a  person  to  appeal 
from  an  order  made  in  an  action  to  which  he  is 
not  a  party,  unless  his  interest  is  such  that  he 
might  have  been  made  a  party  by  service. 
Crawc0ur  v.  Salter,  30  W.  R.  329— C.  A. 

Application  by  liquidator  for  Loayo  to  Ap- 

poaL] — See  pout ^  Company. 


4  .  Tims  within  which  Appeal  must 
be  bbouqht. 

a.  In  trhat  Caaen, 

b.  From  what  Period  Time  Hum, 

c.  Ejetenmon.  of  THme. 

d.  Other  Pmnii. 


a.  In.  what  Ci 

Tlno  within  whioh  Appoalt  should  ho  hrovght.  ] 
— Observations  on  the  change  of  opinion  in  the 
legislature  and  the  judges  as  to  the  period  during 
which  orders  should  l^  appealable.  Curtis  v. 
Sheffield  (No.  2),  21  Ch.  D.  1  ;  51  L.  J.,  Ch.  535  ; 
46  L.  T.  177  ;  30  W.  R.  681— C.  A. 


Timo  Liinit  does  not  apply  to  Kotioo  hy  Bo- 
^ondont.] — ^A  notice  given  by  the  respondent  to 
an  appeal  under  r.  6  of  Ord.  LYIIL  of  the  rules 
of  Court,  1875,  need  not  be  given  within  the 
time  limited  by  r.  15.  Bishop ^  Ex  parte,  For, 
/«  fv,  15  Ch.  D.  400— C.  A. 

FM>m  Baftual  of  Bx  parto  Application.] — ^A 

creditor  claimed  to  prove,  against  the  estate  of  a 
testator  which  was  being  administered  by  the 
court,  and  his  proof  was  in  part  allowed  and  in 
part  rejected  by  the  chief  clerk,  whose  decision 
was  on  the  2nd  of  June  affirmed  by  the  vice- 
chancellor.  The  order  of  the  vice-chancellor  was 
passed  and  entered  on  the  2nd  of  August  follow- 
ing, and  on  the  9th  of  August  the  creditor  gave 
notice  of  appeal  i^-Held*,  Uiat  the  order  appealed 
from  was  a  refusal  of  an  application  within  the 
meaning  of  Old  LVIII.  r.  15,  and  that  the  appeal 
was  consequently  brought  too  late.  Trail  v. 
Jachwn,  4  Ch.  D.  7  ;  46  L.  J.,  Ch.  16  ;  25  W.  R. 


ttmplo  Bafnsal,  what  io.] — Whenever  an  order 
contains  a  declaration  as  such,  or  as  an  expres- 
sion of  the  opinion  of  the  court,  so  as  to  bind  the 
rights  of  the  parties,  it  does  not  amount  to  a 
simple  refusal  of  the  application  within  the  rule 
of  Oixl.  LVIII.,  so  as  to  compel  the  bringing  of  an 
api)cal  within  twenty-one  days  fnmi  the  pro- 
nouncing of  the  order.  Ciay  and  Tetley,  In  n', 
16  Ch.  D.  3  ;  50  L.  J.,  Ch.  1G4  ;  43  L.  T.  402  ;  29 
W.  R.  5— C.  A. 

IMsallowanoo  of  Olaim  of  Croditor  ludor  Ad- 
miaistration  Jndgmont.] — Where  a  creditor  has 
bn)ught  in  a  claim  in  answer  to  advcrtiKcments 
for  creditors  issued  under  a  judgment  for  ad- 
ministration, and  that  claim  is  disallowed,  such 
disallowance  is  a  refusal  within  the  meaning  of 
Ord.  LVIII.  r.  15,  and  an  appeal  can  be  brought 
from  it  without  any  order  being  drawn  up. 
aagtftt.  In  re,  Fordham  v.  aagett,  20  Ch.  I). 
134  ;  51  L.  J.,  Ch.  461 ;  46  L.  T.  70  ;  30  W.  R. 
374— C.  A. 

Poadii^r  Appoal.] — Two  actions  brought  by  A. 
and  B.  respectively,  against  C,  in  respect  of  in- 
juries sustained  by  them  in  on  accident  that 
occurred  through  his  negligence,  resulted  in 
verdicts  for  C.  Final  judgment  was  signed  in 
July,  1874,  and  in  September,  1874,  A.  paid  the 
costs  in  his  action.  A.  and  B.  both  gave  due 
notice  of  appeal,  but  A.  did  not  proceed  with  his 
appcAl  until  after  B.*s  appeal  hivd  been  heard  in 
November,  1875.  On  January  18,  1876,  he  gave 
notice  of  appeal,  and  his  appeal  came  on  for 
hearing  in  the  form  prescribed  by  the  Judicature 
Act,  1875 : — Held,  that  although  a  year  hod 
elapsed  since  judgment  had  been  signed,  the 
plamtiff^s  right  to  appeal  was  not  barred  by  the 
Judicature  Act,  1875,  Ord.  LVIILr.  15,  as  under 
the  s[)ecial  circumstances  of  the  case  it  was  a 
penduig  appeal  within  the  meaning  of  the 
Judicature  Act,  1873,  s.  22.  Taylor  v.  Qreei^ 
ludgK  24  W.  R.  311— C.  A. 

latorlooutorj  or  Final — Domiinor.  ] — ^An  order 
overruling  a  demurrer  which  goes  to  the  whole 
cause  of  action  is  not  an  interlocutory  order 
within  Ord.  LVIII.  r.  15.  Troux-U  v.  Shrnton,  8 
Ch.  D.  318  ;  47  L.  J.,  Ch.  738  ;  38  L.  T.  369  ;  26 
W.  R.  837— C.  A. 

Jndgmont  vndor  Ordor  XIY.] — An  order 

empowering  a  plaintiff  to  sign  judgment  upon  a 
specially  indorsed  writ  is  an  interlocutory,  and 
not  a  final  proceeding,  for  it  does  not  become 
effectual  against  the  defendant  until  it  has  been 
perfected  by  the  further  step  of  signing  the 
judgment ;  and,  therefore,  an  appeal  upon  an 
order  of  this  kind  made  by  one  of  the  divisions 
of  the  High  Court,  must  be  brought  before  the 
expiration  of  twenty-one  days.  Standard  JDm- 
eount  Company  v.  La  Grange,  3  C.  P.  D.  67  ;  47 
L.  J.,  C.  P.  3  ;  37  L.  T.  372  ;  26  W.  R.  25— C.  A. 

Intorploador  Luno.] — Two  actions  having 

been  brought  relating  to  a  cargo,  an  interpleader 
issue  was  directed  to  try  the  question  to  whom  it 
belonged.  It  was  tried  by  the  Master  of  the 
Rolls,  who  made  an  order  finding  in  favour  of 
the  defendants,  and  declaring  them  to  be  entitled 
to  the  cargo.  Subsequently  an  order  was  made 
in  the  actions  directing  the  proceeds  of  the 
cargo,  which  were  in  court,  to  be  paid  to  the  de- 
fendants : — Held,  that  the  former  order  was  an 


161 


APPEAL. 


162 


interlocatory  order  from  which  an  appeal  oonld 
not  be  brought  after  twenty-one  days.  Me  Andrew 
V.  Barlter,  7  Ch.  D.  701  ;  47  L.  J.,  Ch.  340 ;  37 
L.  T.  810 ;  26  W.  R.  317—0.  A. 


Trial  without  Jury— Faoti  Mparate  from 


Judgment.] — In  an  action  in  the  Chancery  Divi 
sion  tried  by  a  judge  without  a  jury,  if  the  judge 
takes  upon  himself  the  trial  of  specific  questions 
of  fact  and  finds  his  verdict  upon  them  as  a 
matter  separate  from  the  judgment  which  he 
gives  upon  that  verdict,  the  judge's  verdict  upon 
the  questions  of  fact  is  an  interlocutory  order  and 
cannot  be  appealed  from  after  the  expiration  of 
twenty-one  days.  Xrehl  v.  Bvrrell,  10  Ch.  D. 
420  ;  48  L.  J.,  Ch.  383  ;  39  L.  T.  461  ;  27  W.  R. 
234— C.  A,    See  ca*eji  ante,  col.  141. 

An  action  in  the  Chancery  Division  to  restrain 
the  obstruction  of  a  right  of  way  claimed  by  the 
plaintiff  over  land  belonging  to  the  defendant, 
was  tried  by  a  Judge  of  the  Chancery  Division 
without  a  jury  on  the  4th  and  6th  December, 
and  the  judge  having  stated  that  he  would  first 
try  the  issue  of  fact  whether  the  plaintiff  was 
entitled  to  the  alleged  right  of  way,  found  that 
the  plaintiff  was  entitled  to  the  alleged  right  of 
way,  and  reserved  his  judgment  on  the  finding 
to  a  future  day.  On  the  28th  January,  upon 
motion  for  judgment  by  the  plaintiff,  the  judge 
gave  judgment  in  his  favour,  granting  a  manda- 
tory injunction.  In  April  the  defendant  gave 
notice  of  appeal  from  the  order,  which  embc^ed 
both  the  finding  of  fact  and  the  judgment ; — 
Held,  that  the  appeal  from  the  finding  of  fact 
ought  to  have  been  brought  within  twenty-one 
days  from  the  6th  of  December,  and  that  the 
appeal  could  only  proceed  upon  the  footing  that 
the  plaintiff  was  entitled  to  the  right  of  way. 
lb, 

Order  partly  Final  and  partly  Interloen- 

tory.] — When  an  oi-der  on  an  interlocutory 
application  and  an  order  on  further  consideration 
are  made  at  the  same  time  and  are  included  in 
one  order,  an  appeal  from  the  order  on  the  inter- 
locutory application  must  nevertheless  be  brought 
within  twenty-one  days,  although  such  order  in 
effect  determines  the  issue  in  the  cause.  Cum- 
mins  V.  Herrtm,  4  Ch.  D.  787  ;  46  L.  J.,  Ch.  D. 
423  J  36  L.  T.  41  ;  25  W.  R.  32iv-C.  A. 


Bnle  Abfolnte  for  Kew  Trial.]— An  order 


absolute  for  a  new  trial  is  an  interlocutory  order, 
an  appeal  from  which  must  be  brought  within 
twenty-one  days  from  the  date  thereof,  under 
Ord.  LVIII.  r.  15.  HigMon  v.  Treheme,  48  L. 
J.,  Ex.  167  ;  39  L.  T.  411  ;  27  W.  R.  245— C.  A. 


To  Yary  Cortifieate.] — Goods  seized  in 


execution  were  claimed  by  the  trustees  of  a  set 
tlement  made  by  the  debtor.  A  decree  was 
made  in  an  interpleader  suit  directing  nn  inquiry 
whether  the  settlement  was  a  valid  settlement  of 
the  goods,  and  who  were  entitled  to  them.  The 
chief  clerk  certified  that  the  settlement  was  in- 
valid, and  the  judgment  creditor  entitled.  By 
an  order  made  on  further  consideration  and  on 
adjourned  summons  to  vary  the  certificate,  the 
court  declared  the  settlement  valid,  and  ordered 
the  certificate  to  be  varied  accordingly,  and 
directed  the  proceeds  of  the  goods  to  be  paid  to 
the  trustees : — Held,  that  the  substantitd  part  of 
this  order  was  an  order  to  vary  the  certificate, 
which  was  an  int43rlocatory  order,  and  that  an 


appeal  brought  after  twenty-one  days  was  too 
late.  M'hite  v.  Witt,  5  Ch.  D.  589  ;  46  L.  J., 
Ch.  560  ;  37  L.  T.  110  ;  25  \V.  R.  435— C.  A. 

Special  Caae  stated  by  Arbitrator- 
Opinion  of  Gonrt  on.] — An  action  having  been 
referred,  with  power  for  the  arbitrator  to  state 
a  special  case,  he  stated  a  case  for  the  opinion  of 
the  court  on  a  point  of  law.  The  case  was  to  be 
sent  back  to  the  arbitrator  if  the  court  was  in 
favour  of  the  plaintiff,  and  judgment  was  to  be 
entered  for  the  defendant  if  the  court  decided  in 
favour  of  the  latter.  The  court  decided  in  favour 
of  the  plaintiff,  and  refen-ed  the  matter  back  to 
the  arbitrator : — Held,  that  it  was  a  final  and, 
not  an  interlocutory  order.  SJinbrook  v.  TufneU, 
9  Q.  B.  D.  621  ;  46  L.  T.  749  ;  30  W.  R.  740— 
C.  A. 

An  arbitrator  to  whom  an  action  had  been  re- 
ferred stated  a  case  for  the  opinion  of  the  court, 
asking  for  its  'decision  upon  certam  tx)ints ;  the 
case  was  to  go  back  to  the  arbitrator  whichever 
way  the  court  decided  ;  on  an  appeal  from  the 
decision  of  the  court : — Held,  to  be  an  interlocu- 
tory oi-der  within  the  meaning  of  Ord,  LVIII. 
r.  15,  and  that  it  must  be  brought  within  twenty- 
one  days.  Collins  v.  Paddington  (^Vestry),  5 
Q.  B.  D.  368  ;  49  L.  J.,  Q.  B.  264,  612  ;  42  L.  T. 
573  ;  28  W.  R.  688— C.  A. 

Order  depriving  of  Costi.] — ^The  plaintiffs 

after  a  trial  with  a  jury  recovered  5/.,  and  the 
judge  at  the  trial  ordered  judgment  for  that  sum, 
but  without  costs.  The  divisional  court  reversed 
this  judgment  as  to  costs  : — Held,  that  the  appeal 
from  the  order  of  the  divisional  court  was  not 
an  appeal  from  an  interlocutory  order,  Marftden 
V.  Lancashire  and  YorJtshire  Kailway  Company, 
7  Q.  B.  D.  641  ;  50  L.  J.,  Q.  B.  318 ;  44  L.  T. 
239  ;  29  W.  R.  580— C.  A. 

Addition  as  to  Costs  made  to  Beeree.] — 

,  An  addition  made  to  a  decree  upon  motion  giving 
directions  as  to  costs  as  to  which  the  decree  itself 
was  silent,  is  a  portion  of  the  decree,  and  there- 
fore can  be  examined  in  an  appeal  from  the 
decree,  and  is  not  an  interlocutory  order  within 
the  meaning  of  Ord.  LVIII.  r.  15.  The  City  of 
Manchester,  5  P.  D.  221  ;  49  L.  J.,  P.  81  ;  42 
L.  T.  521— C.  A. 

Against  Order  on  Summons  in  Adminis- 
tration 8nit.J — After  an  action  had  been  brought 
for  the  admniistration  of  a  testator's  estate  the 
executrix  earned  on  the  testator's  trade  with  his 
assets,  and  incurred  a  trade  debt  for  which  the 
creditor  brought  an  action  and  obtained  judg- 
ment and  execution,  under  which  he  seized  some 
of  the  testator's  assets.  The  sheriff  interpleaded, 
and  the  proceeds  of  the  sale  were  paid  into  court 
in  the  administration  action.  The  creditor  took 
out  a  summons  in  the  administration  action 
claiming  the  proceeds  of  the  sale,  but  his  claim 
was  refused: — Held,  that  the  order,  although 
finally  determining  the  rights  of  the  parties,  was 
an  interlocutory  order  under  Rules  of  Court, 
1875,  Ord.  LVIII.  r.  15,  and  that  an  appeal  must 
be  brought  within  twenty-one  days.  Pheysey  v. 
Pheysey,  12  Ch.  D.  305  ;  41  L.  T.  607— C.  A. 

Petition  nnder  Lands  Clauses  Aot] — ^A 

petition  having  been  presented  for  payment  out 
of  court  of  a  fund  paid  in  under  the  Lands 
Clauses  Act  as  the  purchase-money  of  a  devised 
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estate,  the  coart,  on  the  18th  of  June,  made  an 
Older  declaring  the  constroction  of  the  will  and 
directing  inquiries  as  to  the  persons  interested. 
An  application  was  made  on  behalf  of  some  of 
the  parties  who  were  resident  in  America  to 
extend  the  time  for  appealing  to  four  weeks 
from  the  8th  of  July,  in  order  to  allow  time  for 
th^  persons  acting  for  them  under  a  power  of 
attorney  to  consult  them  as  to  appealing : — 
Held,  that  the  order  was  a  final  one.  Jacqtte*, 
In  re,  Carlisle  Corporation,  Ex  parte,,  18  Ch.  D. 
392  ;  45  L.  T.  297  ;  30  W.  R.  394— C.  A. 


Order  under  Vendor  and  Pnreliaier  Aet, 


1874.1 — The  time  within  which  an  appeal  can  be 
"brought  from  an  oixier  under  the  Vendor  and 
Purchaser  Act,  1874,  s.  9.  is  twenty-one  days. 
Blyth  and  Youhq,  In  re,  13  Ch.  D.  416  ;  41 
L.  T.  746  ;  28  W.  R.  266— C.  A. 


Older  under  Tmttee  Selief  Aet.] — Under 


Ord.  LVIII.  rr.  9,  15,  an  appeal  from  an  order 
made  upon  a  petition  under  the  Trustee  Relief 
Act  must  be  brought  within  twenty-one  days. 
BaiWe,  In  re,  4  Ch.  D.  785  ;  46  L.  J.,  Ch.  330  ; 
35  L.  T.  917  ;  25  W.  R.  310— C.  A. 


Order  in  Winding-up  and  in  an  Aotion.] 


— ^An  action  was  brought  by  a  debenture  holder  of 
a  company  on  behalf  of  himself  and  the  other 
debenture  holders  to  enforce  their  securities. 
After  this  an  order  was  made  for  winding-up  the 
company.  An  arrangement  was  proposed  for 
the  making  over  the  undertiaking  to  the  Secre- 
tary of  State  for  India  on  certain  terms,  and  an 
Older  was  made  in  the  winding-up  and  in  the 
action  sanctioning  the  arrangement  and  declar- 
ing that  no  moneys  payable  by  the  Secretary  of 
State  to  the  stockholders  and  debenture  holders 
of  the  company  under  the  arrangement  should 
be  treated  as  assets  of  the  company*  An  unse- 
cured creditor  of  the  company,  who  did  not  know 
of  this  order  at  the  time  when  it  was  made, 
ai4>lied  after  a  lapse  of  more  than  twenty-one 
days  from  his  receiving  a  copy  of  the  order,  but 
within  the  time  for  appealing  from  a  final  order 
in  an  action,  for  leave  to  appeal  against  it : — 
Held^  that  as  the  applicant  had  no  such  interest 
that  he  could  have  been  a  party  to  the  action  the 
order  must,  as  r^arded  him,  be  treated  as  an 
order  made  only  in  the  winding-up,  that  Ord. 
LVIII.  r,  9,  applied,  and  that  he  was  out  of 
time.  Madras  Irrigation  and  Canal  Company, 
In  re ;  Wood  v.  Madras  Irrigation  and  Canal 
Company,  23  Ch.  D.  248  ;  49  L.  T.  228— C.  A. 

From  Winding-up  Order.] — See  post,  COM- 
PAxr. 

In  Bankruptcy.]— iS^^^>()«f,  Bankbuptct. 

In  BiToroe  Mattert.]— <Sp<?  Husband  and 
Wipe. 

Before  Judieatnre  Acts.]  —  The  defendant 
leased  a  coal  mine  to  the  plaintiff,  reserving 
royalties  and  a  dead  rent.  They  covenanted  to 
work  the  coal  in  a  fair,  honest,  and  workman- 
like manner,  and  to  use  all  reasonable  diligence, 
....  accidents  or  other  unavoidable  causes 
excepted.  After  a  time  they  discontinued  work- 
ing tne  coal,  being  prevented  from  doing  so  by 
an  influx  of  water  which  drowned  the  mine. 
They  continued  to  pay  the-  dead  rent  for  several 


years,  but  at  length  the  defendant  refused  to 
receive  it,  and  commenced  an  ejectment  against 
the  plaintiffs  for  breach  of  the  covenant  to  work 
the  mine.  The  plaiiitijSs  then  filed  a  bill  to 
restrain  the  action.  The  defendant  demurred  on 
the  ground  that  the  remedv  was  at  law.  The 
demurrer  was  overruled.  The  defendant  put  in 
an  answer,  and  thereby  claimed  the  benefit  of  the 
demurrer.  He  afterwards  died,  and  the  suit  was 
revived  against  his  representative.  The  suit 
came  on  to  be  heard,  and  an  injunction  was 
granted  to  restrain  the  action.  An  appeal  was 
brought  from  the  decree,  and  also  from  the  order 
overruling  the  demurrer : — Held,  that  the  de- 
fendant was  not  too  late  in  appealing  from  the 
order  overruling  the  demurrer,  and  the  demurrer 
was  allowed  with  costs.  Simpson  v.  Ingleby,  27 
L.  T.  695  ;  20  W.  R.  993— L,  J. 

A  person  against  whom  a  decree  was  made  by 
the  Court  of  Appeal  was  at  the  date  of  the 
decree  residing  out  of  the  jurisdiction,  and  suf- 
fering from  softening  of  the  brain,  of  which 
disease  he  died,  nearlv  three  years  after  the  date 
of  the  decree : — Hela,  that  these  were  not  such 
peculiar  circumstances  as  to  render  it  just  and 
expedient  to  enlarge  the  time  for  enrolment  of 
the  decree  under  the  Oen.  Ord.  XXIII.  r.  28. 
Hooper  v.  On  mm,  26  L.  T.  637— L.  J. 

b.  From  what  Period  Time  Biini, 

ScYeral  Biftinct  dainu  in  One  Application.]— 
When  several  distinct  claims  are  joined  in  one 
application,  and  an  order  is  made  allowing  some 
of  them  and  making  no  mention  of  the  others, 
an  appeal  asking  that  all  the  claims  should  be 
allowed,  must  l^  brought  within  twenty-one 
days  from  the  hearing  of  the  application. 
Berdan  v.  Birmirigham  Small  Arms  and  Metal 
Company,  7  Ch.  D.  24  ;  47  L.  J.,  Ch.  96 ;  37 
L.  T.  588  ;  26  W.  R.  89— C.  A. 

On  a  summons  specifying  five  distinct  matters 
in  regard  to  which  the  defendant  desired  better 
particulars,  the  application  was  granted  with 
regard  to  two,  and  the  order  contained  no  ex- 
press reference  to  the  other  three.  On  appeal 
by  the  defendant  from  such  order  : — ^Held,  that 
the  appeal  not  having  been  brought  within 
twenty-one  days  from  the  refusal  of  the  appli- 
cation, was  too  late,    lb. 

When  several  claims  are  joined  in  one  applica- 
tion, and  some  of  the  claims  are  allowea  and 
some  refused,  an  appeal  fronl  the  refusal  must 
be  brought  within  twenty-one  days  from  the 
date  of  the  refusal,  not  from  the  date  of  per- 
fecting the  order.  Trail  v.  Jackson,  4  Ch.  D.  7 ; 
46  L.  J.,  Ch.  16  ;  26  W.  R.  36— C.  A. 

Beftual — Order  aa  to  Oosti.] — When  an  inter- 
locutoiy  motion  is  refused,  and  the  court  at  the 
same  time  makes  an  order  as  to  the  costs  of  the 
motion,  this  addition  does  not  enlaxge  the  time 
for  appealing,  which  still  begins  to  run  from  the 
time  of  the  refusal  of  the  order,  and  not  from 
the  time  of  its  being  perfected  by  entry. 
Swindell  v,  Birmingham  Syndicate,  3  Ch.  D. 
127  ;  45  L.  J.,  Ch.  756  ;  35  L.  T.  Ill ;  24  W.  R. 
911— C.  A. 

Signing  not  Pronouncing  Order.]— When  an 
order  has  been  made,  the  twenty-one  days  allowed 
for  appealing  run  from  the  signing  of  the  order 
and  not  from  the  day  when  it  was  pronounced. 
LeweTf  In  re,  Garrard,  Ex  parte,  5  Oh,  D,  61  j 
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46  L.  J.,  Bk.  70 ;  36  L.  T.  42  ;  25  W.  R.  364— 
C.A. 

BismiiMd  of  AetioA  —  Froaoimeiiig  Jndg- 
meat.] — The  time  for  appealing  from  the  dis- 
missal of  a  suit  at  the  hearing  dates  from  the 
time  of  pronouncing  the  judgment ;  the  word 
"  application  "  in  Ord.  LVIII.  r.  15,  being  ap- 
plicable to  the  hearing  of  a  suit  as  well  as  to 
an  interlocutory  proceeding.  Where  a  suit  in 
Chan(;erj  was  brought  to  an  issue  on  replication 
filed  and  heard  under  the  old  practice,  it  was 
held  that  the  appeal  must  be  rcgulated  by  the 
new  practice,  and  the  bill  having  l^cn  dismissed, 
the  time  for  appealing  was  calculated  from  the 
pronouncing  of  the  decree.  International 
Fhiitncial  Siteiety  v.  Oity  of  Momcow  Gan 
Cnmpany,  7  Ch.  D.  241  ;  47  L.  J.,  Ch,  258  ;  37 
L.  T.  736  ;  26  W.  R.  272— C.  A. 

Payment  out  of  Court — Sefaial  of  Part.] — A 
petitioner  applied  for  payment  out  of  court  of 
tlie  whole  of  a  fund,  his  title  to  one  moiety  of 
which  was  not  disputecL  The  court  below 
ordered  payment  to  him  of  one  moiety  only  : — 
Held,  that  an  appeal  from  this  order  was  not  an 
appeal  from  the  refusal  of  an  application,  and 
that  the  time  for  appealing  did  not  begin  to  run 
till  the  order  was  drawn  up.  Mltclvell,  In  re, 
9  Ch.  D.  5— C.  A. 


o.  Extension  of  Time. 

Applioation  not  Ex  parte.] — ^After  the  expira- 
tion of  tlie  time  limited  for  bringing  an  apix^al, 
special  leave  to  appeal  will  not  be  given  upon  an 
ex  parte  application.  Lawrence,  In  re,  Ikrennett 
v.  Lawrenre,  4  Ch.  D.  139 ;  46  L.  J.,  Ch.  119  ; 
25  W.  R.  107— C.  A. 

Grounds  for  Granting.] — The  grounds  for 
allowing  an  extension  of  time  for  appeal  con- 
sidered. Blyth  and  Youn/f,  In  re,  13  Ch.  D. 
416  ;  41  L.  T?.  746  ;  28  W.  R.  266— C.  A. 

By  Baggallay  and  Thcsiger,  L.JJ.,  that 
although  before  judgment  applications  for  ex- 
tension of  time  should  be  freely  grfuitcd,  yet 
after  judgment  applications  of  that  kind  ought 
to  be  allowed  only  with  caution.  Collins  v. 
Paddington  (^VeMry\  5  Q.  B.  D.  368  ;  49  L.  J., 
Q.  B.  264, 612  ;  42  L.  T.  673  ;  28  W.  R.  588— C.  A. 

By  BramwelL,  L.J.,  that  an  application  for 
extension  of  time  ought  to  be  granted  at  any 
stage  of  an  action,  whenever  an  unintentional 
mistake  has  been  committed,  and  the  damage  to 
the  opposite  party  may  be  repaired  by  payment 
of  costs  or  otherwise,    /ft. 

Correotneu  of  Deoision  Donbted.l — After 

the  expiration  of  the  time  allowed  by  Ord. 
LVlIl.  r.  15.  for  appealing  from  a  final  decree, 
the  court  will  not,  without  special  circumstances, 
enlarge  the  time  for  appealing.  The  mere  fact 
that  the  Court  of  Appeal  has  in  a  subsequent 
case  thrown  doubt  upon  the  correctness  of  the 
decision,  is  not  a  sufficient  ground,  (^raig  v. 
Phillips,  7  Ch.  D.  249 ;  47  L.  J.,  Ch.  239  ;  37 
L.  T.  772  ;  27  W.  R.  293— C.  A. 

Miitake.]— The  mere  fact  that  an  appel- 
lant has  misconstrued  one  of  the  rules,  and  by 
reason  of  such  mistake  has  omitted  to  bring  hfs 
appeal  in  time,  is  not  a  sufficient  ground  for 
enlaiging  the  time  for  appeal.    International 


Financial  Society  v.  (}ify  of  Mdmow  Ga*  Com^ 
pany,  7  Ch.  D.  241  ;  47  L.  J.,  Ch.  258  ;  37  L.  T, 
736  ;  26  W.  R.  272— C.  A. 

A  miaapprdiension  of  the  meaning  of  the 
rules  of  court  by  counsel  or  solicitor  is  not 
sufficient  ground  to  induce  the  court  to  extend 
the  time  for  setting  down  the  appeal.  Man*el, 
In  fv,  Rhodeti  v.  Jenkins,  7  Ch.  D.  711 ;  47  L.  J., 
Ch.  870 ;  38  L.  T.  403  ;  26  W.  R.  361— C.  A. 

The  Court  of  Appeal  will  not  enlarge  the  time 
for  appealing  where,  owing  to  the  mistake,  made 
bon&  fide,  by  the  appellant's  legal  advisers,  the 
time  within  which  the  appeal  should  have  been 
brought  has  been  allowed  to  run  out.  Hiyhton 
V.  Treheme,  48  L.  J.,  Ex.  167 ;  39  L.  T.  411 ; 
27  W.  R.  245— C.  A. 

A  contributory,  on  the  29th  of  March,  being 
twenty-one  days  from  the  pronouncing  of  a 
refusal  to  remove  his  name  from  the  list,  gave 
fourteen  days'  notice  of  appeal.  On  the  1st  of 
April,  conceiving  that  he  ought  to  have  given 
only  a  four  days'  notice,  he  withdrew  his  notice 
of  appeal,  and  on  the  following  day  gave  a  four 
days  notice  of  appeal.  On  the  hearing  of  the 
appeal,  the  objection  was  taken  that  it  was  too 
late  : — Held,  that  the  time  ought  to  be  extended. 
Ambrow  Lake  Tin  and  Chpper  dmtjyany^  In  re, 
Taylor' M  rojte,  8  Ch.  D.  643  ^47  L.  J.,  Ch.  696  ; 
38  L.  T.  587  ;  26  W.  R.  602— C.  A. 

A  petition  for  w^inding-up  a  company  having 
been  dismissed,  the  petitioner's  solicitor  wrote  a 
letter  to  the  company's  solicitor  urging  him  to 
get  the  order  drawn  up,  adding,  "as  we  are 
advised  and  intend  to  give  notice  of  appeal." 
No  formal  notice  of  appeal  was  given  till  more 
than  twenty-one  days  h»d  elapsed  from  the  dis- 
missal of  the  petition,  when  the  petitioner  gave 
a  supplemental  notice  of  appeal : — Held,  that 
there  was  no  such  mistake  or  accident  as  would 
justify  the  court  in  extending  the  time  for 
api)oal.  Mistake  by  ap^xillant  may  be  a  ground 
for  extending  the  time  for  appeal,  without  mis- 
conduct by  respondent.  Observations  of  James 
and  Baggallay,  L.JJ.,  in  Blyth  and  Tou-ny,  In 
re  (13  Ch.  D.  416)  upon  Me  Andrew  v.  Barker 
(7  Ch.  D.  701)  respecting  the  grounds  for  exten- 
sion of  time  for  appeal,  approved.  Xew  Callao, 
In  re,  22  Ch.  D.  484  ;  52  L.  J.,  Ch.  283  ;  48  L. 
T.  251  ;  31  W.  R.  185— C.  A. 

Presh  Parties  Interested.]-— Where  an 

order  was  made  in  1861  which  had  been  acted 
on  until  1882,  some  of  the  property  affected  by 
the  order  had  been  incumbered,  and  fresh  parties 
had  become  interested  in  the  question  who  relied 
on  the  order  of  the  court : — Held,  that  extension 
of  time  to  ap{Xial  would  not  be  granted.  Pea  ret  h 
V.  Marriott,  22  Ch.  D.  182  ;  48  L.  T.  170— C.  A, 

Special    Oronndi — Company — Order    on 

Winding-np  Petition.] — The  shareholders  in  a 
company  passed  an  extraordinary  resolution  to 
wind  up  the  company  voluntarily,  but  the  resolu- 
tion was  void,  the  majority  of  members  who  voted 
not  Ixjing  entitled  to  vote.  A  creditor  filed  a 
petition  in  the  Chancery  Court  of  the  Duchy  of 
Lancaster  for  a  supervision  order,  or  for  a  com- 
pulsory winding-up  order,  and  as  the  court  and 
the  iKJtitioner  were  ignorant  of  the  fact  that  the 
resolution  was  invalid,  a  supervision  order  was 
made.  Five  months  afterwards  the  petitioner 
discovered  the  invalidity  of  the  resolution,  and 
then  moved  before  the  Yiee-Chancellor  that  the 
supervision  order  m^'ght  be  discharged,  and  a 
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compulsory  winding-up  order  made.  This  motion 
having  been  refused  by  the  Vicc-Chancellor  on 
the  ground  of  want  of  jurisdiction  to  rehear  the 
petition,  the  petitioner  appealed  from  the  ref asal 
of  the  motion,  and  also  applied  to  the  Court  of 
Appeal  for  leave  to  appeal  against  the  original 
order  notwithstanding  the  lapse  of  time.  The 
application  for  leave  to  appeal  was  opposed  by 
the  executors  of  a  previous  member,  who  had 
transferred  their  testator's  shares  to  escape  lia- 
bility less  than  twelve  months  before  the  pre- 
senting of  the  original  petition,  but  more  than 
twelve  months  before  the  case  came  before  the 
Court  of  Appeal,  on  the  ground  that  if  an  order 
were  now  made  on  the  original  petition  they 
'  would  be  made  liable  under  the  38th  section  of 
the  Companies  Act,  1862  : — Held,  that  leave  to 
appeal,  notwithstanding  the  lapse  of  time,  ought 
to  be  given,  the  mistake  as  to  the  validity  of 
the  resolution  forming  a  special  ground  for  the 
application,  and  the  respondents  having  no 
equity  to  resist  it.  Observations  on  the  prin- 
ciple on  which  the  court  grants  extension  of 
time  for  appeal  Xew  Callao,  In  re  (22  Ch.  D. 
484).  approved.  Manchester  Ectmomic  Building 
Society,  In  re,  24  Ch.  D.  488--C.  A. 

Adminiitratiloii  Suit.]— After  an  action 

had  been  brought  for  the  administration  of  a 
testator^s  estate  the  executrix  carried  on  the 
testator*8  trade  with  his  assets,  and  incurred  a 
trade  debt  for  which  the  creditor  brought  an 
action  and  obtained  judgment  and  execution, 
under  which  he  seized  some  of  the  testator's 
assets.  The  sheriff  interpleaded,  and  tiie  pro- 
ceeds of  the  sale  were  paid  into  court  in  the 
administration  action.  The  creditor  took  out  a 
summons  in  the  administration  action  claiming 
the  proceeds  of  the  sale,  but  his  claim  was 
ref  oKd  : — Held,  that  the  order,  although  finally 
determining  the  rights  of  the  parties,  was  an 
interlocutory  order  under  Rules  of  Court,  1875, 
Old.  LVIII.  r.  lo,  and  that  an  appeal  mustMbe 
brought  within  twenty-one  days  and  enlarge- 
ment of  time  refused.  Phcyney  v.  Pheyscy,  12 
Ch.  D.  305 ;  41  L.  T.  607— C.  A. 


Ko  Equity  against  Sespondenti.]— rLeavc 


his  death  to  his  children,  and  if  he  died  without 
issue  it  was  to  be  divided  among  the  testator's 
"surviving  children."  Six  other  legacies  were 
given  in  a  similar  way.  All  the  seven  children 
survived  the  testator.  A  suit  for  administration 
was  instituted  to  which  all  were  parties.  In 
1836  an  order  on  farther  consideration  was  made, 
at  which  time  six  of  the  children  were  living, 
and  it  was  declared,  that  on  the  death  of  the 
widow,  K.  S.  would  become  entitled  to  the  in- 
terest on  the  legacy  for  life  ;  that  on  his  death 
it  would  be  divisible  among  his  children  then 
living,  but  if  he  died  without  leaving  issue,  then 
among  the  children  of  the  testator  who  were 
living  at  the  testator's  decease.  The  testator's 
widow  died  in  1838,  and  E.  S.  died  in  1881  with- 
out  ever  having  had  a  child.  At  this  time  one 
child  only  of  the  testator  was  living,  and  he 
applied  for  leave  to  appeal  against  the  onler  of 
1836,  on  the  ground  that  it  was  irregular  in 
making  a  prospective  declaration  as  to  future 
rights  : — Held,  that  leave  to  appeal  ought  not  to 
be  granted,  the  fact  that  a  declaration  was  made 
as  to  future  rights  being  no  sufficient  reason  for . 
giving  such  leave  in  a  case  where  all  parties  who 
could  in  any  event  be  interested  were  before  the 
court  and  aidult  when  the  declaration  was  made. 
Brandon  v.  Brandon  (7  D.  M.  k  G.  365)  and 
Walmeslcfj  v.  I^iwkall  (1  D.  J.  &  S.  461)  con- 
sidered  and  distinguished.  Cttrtin  v.  Site/field 
(No.  2),  21  Ch.  D.  1 ;  51  L.  J.,  Ch.  535  ;  46  L.  T. 
177  ;  30  W.  R.  581— C.  A. 

Appellant  ITnaware  of  Order.] — An  ap- 
peal against  an  order  in  excess  of  jurisdiction 
was  allowed  more  than  a  year  after  it  was  made, 
the  appellant  having  applied  for  leave  to  appeal 
as  soon  as  he  became  aware  of  the  existence  of 
the  order.  Padttow  Total  Ltuis  and  Colliiion 
Agenrance  AMociation^  In  re,  Bryant ,  Er  parte, 
20  Ch.  D.  137  ;  51  L.  J.,  Ch.  344  ;  45  L.  T.  774  ; 
30  W.  R.  326— C.  A. 


Wkere  Interloontory  Order  really  final] 


to  appeal  notwithstanding  the  lapse  of  time 
was  refused,  the  respondents  not  naving  done 
anything  to  raise  an  equity  against  them. 
Mc  Andrew  v.  Barker,  7  Ch.  D.  701  ;  47  L.  J.,  Ch. 
340 ;  37  L.  T.  8f0 ;  26  W.  R.  317— C.  A.  S.  P., 
ManMrl,  In  re,  Rh^fdes  v.  Jenkinit,  7  Ch.  D.  711  ; 
47L.J.,Ch.870;38L.T.403;26W.R.361— C.A.. 

Fund  still  in  Court.] — In  the  winding-up 


of  a  company,  Jessel,  M.  R.,  following  a  reix)rted 
decision  of  his  own,  ordered  a  certain  fund, 
claimed  by  a  creditor  as  against  the  liquidator, 
to  be  paid  to  the  liquidator.  The  creditor 
allowed  the  time  for  appealing  to  expire.  After- 
wards the  decision  which  had  been  followed  was 
overruled  by  the  Court  of  Appeal.  The  creditor 
then  applied  for  leave  to  appeal  against  the 
order  oi  the  Master  of  the  Rolls  : — Held,  that  as 
the  fund  in  question  was  still  within  the  control 
of  the  court,  leave  to  appeal  should  be  given. 
Kormanton  Iron  and  Steel  Company,  In  re,  60 
L.  J.,  Ch.  223  ;  29  W.  R.  300— C.  A. 

Appeal  firom  Decree  deelaring  Fntnre 


Bighte.] — A  testatoi^gave,  after  the  death  of  his 
wife,  a  Iega<7  to  his  son  E.  8.  for  life  and  after 


— ^A  petition  having  been  presented  for  payment 
out  of  court  of  a  fund  paid  in  under  the  Lands 
Clauses  Act  as  the  purchase-money  of  a  devised 
estate,  the  court,  on  the  18th  of  June,  made  an 
order  declaring  the  construction  of  the  will  and 
directing  inquiries  as  to  the  persons  interested. 
An  application  was  made  on  oehalf  of  some  of 
the  parties  who  were  resident  in  America  to 
extend  the  time  for  appealing  to  four  weeks 
from  the  8th  of  July,  in  order  to  allow  time  for 
the  persons  acting  for  them  under  a  power  of 
attorney  to  consult  them  as  to  appealing : — ^Held, 
that  as  the  order  was  a  final  one,  the  case, 
though  within  the  letter,  was  not  within  the 
spirit  of  rule  9  of  iha  Rules  of  Court,  1875,  Ord. 
LVIII.,  requiring  an  appeal  to  be  brought  within 
twenty-one  days,  and  that  the  extension  of  time 
ought  to  be  gi'anted.  Jacquen,  In  re,  Carlule 
Corporation,  Ejp  parte,  18  Ch.  D.  392  ;  45  L.  T. 
297  ;  30  W.  R.  394— C.  A. 


Some  Fartiet  only  Served.] — ^Notice  of  an 


appeal  from  the  refusal  to  annul  an  adjudica- 
tion of  bankruptcy  must  be  served  on  the  trustee 
in  bankruptcy  as  well  as  on  the  petitioning  cre- 
ditor. And  if  notice  of  the  apixsal  is  served  on 
the  petitioning  creditor  in  time,  but  is  not  served 
in  time  on  the  trustee,  the  appeal  must  be  dis- 
missed. The  time  for  appealing  will  not  be 
extended  in  such  a  case.      Ward,  JSx  parte, 
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Mard,  In  re,  15  Ch.  D.  292  ;  43  L.  T.  183 ;  29 
W.  R.  206— C.  A. 


Mere  Communieatioa  of  Intention  to  Ap- 


pesl.] — ^Thc  mere  communication  by  an  unsuc- 
cessful party  to  his  opponent  of  his  intention  to 
ap{)eal  is  not  sufficient  notice  of  appeal :  nor,  in 
the  absence  of  other  special  circumstances,  is  it 
ground  for  an  extension  of  time  for  appealing. 
Bbjth  and  Young,  In  re,  13  Ch.  D.  416  ;  41  L.  T. 
74(> ;  28  W.  R.  266— C.  A. 

A  person  against  whom  an  order  in  a  winding- 
up  had  been  made  for  payment  of  money  to  the 
official  liquidator  served  on  the  official  liquidator 
a  notice  :  "  Take  notice  that  it  is  the  intention 
of  J.  L.  to  prosecute  an  appeal  from  the  order 
made  in  this  matter  by  the  vice-warden  of  the 
stannaries  on  the  29th  of  May,  1878,  whereby 
J.  L.  was  ordered,"  &c. : — Held,  that  this  notice 
was  sufficient,  and  the  appeal  was  ordered  to  be 
set  down.  We*t  Jewell  Tin  MiniTig  Company, 
In  re,  Little'g  ra^e,  8  Ch.  D.  806— C.  A. 

An  arbitrator,  to  whom  an  action  had  been 
referred,  stated  a  special  case  as  to  a  question  of 
damages  for  the  opinion  of  the  Queen^s  Bench 
Division :  judgment  was  given  u|)on  the  1st  of 
April,  for  the  defendants.  A  few  days  after  the 
plaintiffs  solicitor  wrote  both  to  the  arbitrator 
and  to  the  defendants'  solicitor,  stating  that  an 
appeal  would  be  brought :  on  the  18th  he  had 
an  attack  of  illness  which  incapacitated  him 
from  attending  to  business  until  the  25th :  he 
was  informed  by  counsel  on  the  26th  that  it  was 
then  too  late  to  set  down  the  appeal  as  from  an 
interlocutory  order ;  and  accordingly,  on  the 
12th  of  May,  he  gave  a  fcurteen  days'  notice  of 
appeal  as  from  a  final  order  of  judgment.  At 
the  het^ring  on  the  23rd  of  February  following, 
an  objection  was  taken  that  the  decision  of  the 
Queen's  Bench  Division  was  an  interlocutory 
order  or  judgment,  and  that  the  appeal  not  hav- 
ing been  brought  within  twenty-one  days  was 
too  late  :  the  objection  having  been  allowed,  the 
plaintiff  then  moved  for  an  extension  of  time  for 
appealing: — Held,  that  the  application  ought 
not  to  be  granted.  We«t  Jewell  Tin  Miniiig 
CompanVy  In  re,  LittWs  eojte  (8  Ch.  D.  806), 
distinguished.  Collins  v.  Paddington  (  Vestry), 
5  Q.  B.  D.  368 ;  49  L.  J.,  Q.  B.  264—612  ;  42 
L.  T.  573  ;  28  W.  R.  588— C.  A. 

d.  Other  Points. 

Snndayi,  fto.,  whether  Inelnded.] — By  Ord. 
LYII.,  r.  2,  Sundays,  Christmas  Days  and  Good 
Fridays  are  only  excluded  from  the  computation 
of  limited  time  for  doing  any  act  where  such 
time  is  less  than  six  days  or  expires  on  one  of 
the  excluded  days.  Oilhert,  In  re,  Viney,  Ex 
parte,  4  Ch.  D.  794  ;  46  L.  J.,  Bk.  80  ;  36  L.  T. 
43  ;  25  W.  R.  364— C.  A. 

Objeetion  ai  to  Time— ^osts  of  Affidavit  filed 
by    Beipondent  after  Appeal   eet  down.] — If 

a  respondent  to  an  appeal  takes  the  objection 
that  the  notice  of  appeal  was  given  too  late,  and 
the  appeal  is  dismissed  on  that  g^round,  the  ap- 
pellant will  not  bo  ordered  to  pay  the  costs  of 
affidavits  filed  by  the  respondent  after  the 
appeal  was  set  down.  Fardon's  Vinegar  Com^ 
pany.  Ex  parte,  Jones,  In  re,  14  Ch.  D.  285  ;  49 
L.  J.,  Bk.  74  ;  43  L.  T.  11  ;  28  W.  R.  821— C.  A. 

Coets  inonrred  by  Appellant  with  Knowledge 


of  Respondent  J — X  i-c8|x>ndent  who,  after  the 
time  for  appealmg  has  expired,  knowingly  allows 
his  opponent  to  incur  expense  in  preparing  for 
the  appeal,  without  warning  him  of  his  intention 
to  object  to  the  appeal  being  heard,  may  be  de- 
prived of  his  costs.  Blyth  and  Young,  In  re,  13 
Ch.  D.  416  ;  41  L.  T.  746  ;  28  W.  R.  266— C.  A. 

5.  Notice  op  Appeal. 

Snffieienoy  of.] — ^A  jx^rson  against  whom  an 
order  in  a  winding-up  had  been  made  for  pay- 
ment of  money  to  the  official  liquidator  served 
on  the  official  liquidator  a  notice  :  *'  Take  notice 
that  it  is  the  intention  of  J.  L.  to  prosecute  an 
appeal  from  the  oi-der  made  in  this  matter  by 
the  vice-warden  of  the  stannaries  on  the  29th  of 
May,  1878,  whereby  J.  L.  was  ordered,"  &c. : — 
Held,  that  this  notice  was  sufficient,  and  the 
appeal  was  ordered  to  be  set  down.  West  Jetcell 
Tin  Mining  CmnjMiny,  In  re,  Little's  case,  8 
Ch.  D.  806— C.  A. 

A  petition  for  winding-up  a  company  having 
been  dismissed,  the  petitioners  solicitors  wrote  a 
letter  to  the  company's  solicitor  urging  him  to 
get  the  order  drawn  up,  adding.  "  as  we  are  ad- 
vised and  intend  to  give  notice  of  appeal."  No 
foimal  notice  of  appeal  was  given  till  more  than 
twenty-one  days  had  elapsed  from  the  dismissal 
of  the  ixjtition,  when  the  petitioner  gave  a  sup- 
plemental notice  of  appeal : — Held,  that  the 
letter  could  not  be  treated  as  an  informal  notice 
of  appeal,  and  therefore  the  appeal  was  too  late. 
Little's  case  (8  Ch.  D.  806)  considered  and  dis- 
tinguished. Xew  Callao,  In  re,  22  Ch.  D.  484  ; 
52  L.  J.,  Ch.  283  ;  48  L.  T.  251  ;  31  W.  R.  185— 
C.  A. 

The  mere  communication  by  an  unsuccessful 
party  to  his  opponent  of  his  intention  to  appeal 
is  not  sufficient  notice  of  appeal.  Blyth  and  Yonng, 
In  re,  13  Ch.  D.  416  ;  41  L.  T.  746  ;  28  W.  R. 
266— C.  A. 

Signature  by  London  Agent — If  ame  of  prinei- 
pal  Bolioitor,  Mistake  in.^ — A  notice  of  appeal, 
given  in  due  time,  was  signed  by  L.  and  J.  as 
London  agents  for  M.  and  D.,  who  were,  in  fact, 
the  solicitors  of  the  appellant,  though  no  order 
to  change  solicitors  had  then  been  made,  S.  and 
Son  being  the  solicitors  on  the  record.  L.  and  J. 
were  also  agents  for  S.  and  Son.  After  the  notice 
had  been  given,  and  the  time  for  appealing  had 
expired,  the  order  to  change  solicitors  was  ob- 
tained : — Held,  that  the  error  only  amounted  to 
a  false  description,  and  that,  as  the  respondents 
had  not  been  misled,  the  notice  was  good.  Kettle- 
well  V.  Watson.,  52  L.  J.,  Ch.  818  ;  48  L.  T.  840  ; 
31  W.  R.  709— C.  A. 

Semble,  a  notice  of  appeal  need  not  be  signed 
hj  a  solicitor  unless  in  the  case  of  a  pauper. 
ih, 

Kotioe  by  KeepondentJ— On  the  application 
of  a  trustee  in  bankruptcy,  the  registrar  of  a 
county  court  declared  two  bills  of  sale  which  the 
bankrupt  had  executed  void  against  the  trustee. 
On  appeals  by  the  two  grantees,  the  chief  judge 
affirmed  the  decision  as  to  the  first  bill  of  sale, 
but  held  that  the  second  bill  of  sale  was  valid  as 
against  the  trustee.  The  first  grantee  gave 
notice  of  appeal,  addressed  to  the  trustee  and  to 
the  second  grantee.  The  trustee  gave  no  original 
notice  of  appeal,  but  served  notice  on  both  tiie 
grantees  that,  on  the  hearing  of  the  first  graii« 
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tee's  appeal,  he  should  contend  that  the  decision 
of  the  chief  jndgQ  as  to  the  second  bill  of  sale 
ought  to  be  varied  in  his  favonr : — Held,  that 
this  was  a  ^^ood  notice  under  Rules  of  Court, 
]  875,  Old.  LVIII.  r.  6.  •Payne,  Ex  parte,  CroM, 
In  re,  11  Ch.  D.  539  ;  40  L.  T.  296  ;  27  W.  R. 
368. 

By  an  order  in  an  administration  suit  a  fund 
which,  according  to  the  construction  to  be  put 
upon  a  will  and  codicil,  was  payable  to  A.  or  B. 
or  C.  was  directed  to  be  paid  to  C.  B.  appealed, 
the  notice  of  appeal  having,  by  the  direction  of 
the  court,  been  served  on  A.  as  well  as  C.  On 
the  dismissal  of  B/s  appeal : — Held,  that  under 
Orel  LVIII.  r.  5,  it  was  open  to  A.  also  to  ask  for 
a  reversal  of  the  order  for  payment  to  C,  al- 
though he  had  given  no  notice  of  appeal,  but  on 
C's  request  the  further  hearing  was  adjourned. 
JIunter  v.  Hunter,  24  W.  R.  527— C.  A. 

Respondent  ▼ai3ring  order  in  whicli  Appellant 
hat  no  interest.] — A  respondent  who  seeks  to 
have  an  order  varied  on  a  point  in  which  the 
appellant  has  no  interest,  cannot  proceed  by 
notice  under  Rules  of  Court,  1876,  Ord.  LVIII. 
r.  6,  but  must  give  a  notice  of  appeal.  Cavan* 
der's  TnuU,  In  re.  16  Ch.  D.  270;  60  L.  J., 
Ch.  292  ;  29  W.  R.  405— C.  A. 

Who  must  be  Served.] — ^By  an  order  in  an 
administration  suit  a  fund,  which,  according  to 
the  construction  to  be  put  upon  a  will  and 
oodicil,  was  payable  to  A.  or  B.  or  C,  was 
directed  to  be  paid  to  C.  A.  appealed,  serving 
notice  of  appeal  upon  C.  only  : — Held,  that, 
whether  or  not  the  appellant  was  right  under 
Ord.  LVIII.  r.  3,  in  serving  C.  only,  the  appeal 
<x>uld  not  be  heard  in  the  absence  of  B.,  and  that 
the  court  would,  in  exercise  of  the  discretion 
given  to  it  by  the  same  rule,  order  the  appeal  to 
stand  over  in  order  that  B.  might  be  served. 
JIunter  v.  Hunter,  24  \V.  R.  604— C.  A. 

An  appellant  ought  to  serve  notice  of  appeal 
on  all  parties  who  will  be  affected  by  the  order 
of  the  Court  of  Appeal,  and  if  a  party  who  would 
be  so  affected  is  not  served,  he  may  appear  with- 
out service  and  obtain  his  costs.  Ana  this  rule 
applies,  although  the  appeal  fails  through  irregu- 
larity, and  never  comes  on  to  be  heard.  Xew 
CalUo,  In  re,  22  Ch.  D.  484  ;  52  L.  J.  Ch.  283  ; 
48  L,  T.  251  ;  31  W.  R.  185— C.  A. 

Siibstitnted  Servioe.] — In  a  proper  case  the 
Court  of  Appeal  has  jurisdiction  to  make  an 
order  for  substituted  service  of  a  notice  of  appeal, 
though  no  express  provision  to  that  effect  is  con- 
tainS  in  the  rules  of  court.  Warhvrg,  Ex  parte, 
Wkalley,  In  re,  24  Ch.  D.  364  ;  49  L.  T.  243— 
C.  A. 

Amendment  of  Kotice  of  Appeal.] — The  Court 
of  Appeal  has  full  discretion,  under  Rules  of 
Court,  1875,  Ord.  LVIII.,  rule  3,  to  allow  a  notice 
of  appeal  to  be  amended  as  to  dates  or  otherwise, 
and  special  circumstances  are  not  required  to 
justify  such  amendment.  Stockton  Iron  Furnace 
Company,  In  re,  10  Ch.  D.  335  ;  48  L.  J.,  Ch. 
417  ;  40  L.  T.  19  ;  27  W.  R.  433— C.  A. 

'Witbdrawal  of  Appeal— Beroeatlon  of  With- 
drawal.]— The  defendant  in  an  action  having 
given  notice  of  appeal  against  an  order,  wrote  to 
tiie  plaintiff  saying  that  he  proposed  to  withdraw 
his  appeal,  and  asking  for  his  consent  to  his 
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doing  so.  The  plaintiff  at  once  Consented  to  the 
withdrawal.  Two  days  afterwards  the  defend- 
ant wrote  to  say  that  he  was  under  misappre- 
hension as  to  a  material  fact,  and  intended  to  go 
on  with  the  appeal.  No  step  was  taken  by  either 
side  to  remove  the  appeal  from  the  list  of  ap- 
peals, and  both  parties  filed  affidavits  in  support 
of  their  case  : — Held,  that  the  defendant  haa  no 
power  to  revoke  his  withdrawal  of  the  appeal, 
and  that  the  appeal  could  not  be  heard.  \^at*on 
V.  Oire  (No.  2),  17  Ch.  D.  23  ;  50  L.  J.,  Ch.  561 ; 
44  L.  T.  117  ;  29  W.  R.  768— C.  A. 

Kotloe,  Form  of.  J — Service  of  notice  of  an  ap- 
peal motion  not  signed  by  the  solicitors  prose- 
cuting the  appeal  is  invalid,  and  unless  the 
irr^iUarity  is  waived  by  the  other  side,  will  not 
prevent  the  inrolment  of  the  original  order. 
Limehmute  Work*  dnnpany,  In  re,  9  L.  R.  Ch. 
266  ;  43  L.  J.,  Ch.  483  ;  30  L.  T.  4 ;  22  W.  R. 
288. 

6.  Sbttino  down  Appeal  for  Heabing. 

l^thin  what  Time.] — ^An  appeal  must  be 
entered  with  the  proper  officer  of  the  Court  of 
Appeal  before  the  day  mentioned  in  the  notice  of 
appeal  for  the  hearing,  or  if  that  day  happens  to 
be  in  a  vacation  when  the  office  is  closed,  then 
before  the  next  day  of  the  sitting  of  the  court, 
otherwise  the  respondent  will  be  entitled  to  have 
the  appeal  motion  dismissed  as  an  abandoned 
motion,  although  the  notice  of  appeal  was  given 
in  time.  Natiimal  Fund*  Assurance  Company, 
In  re,  4  Ch.  D.  305  ;  46  L.  J.,  Ch.  183  ;  35  L.  T. 
689  ;  25  W.  R.  151— C.  A. 

Notice  of  appeal  from  an  interlocutory  ortler 
made  on  the  24th  of  January  was  given  on  the 
13th  of  February  for  the  18th  of  February,  but 
owing  to  a  mistake  of  the  solicitor*s  clerk  t(  as 
not  set  down  till  the  19th.  The  appeal  came  on 
to  be  heard  on  the  20th  : — Held,  that,  not  having 
been  set  down  till  after  the  day  for  which  notice 
was  g^iven,  it  must  be  dismissed.  Mansel,  In  re, 
Rhodes  v.  Jenkins,  7  Ch.  D.  711  ;  47  L.  J.,  Ch. 
870 ;  38  L.  T.  403  ;  26  W.  R.  361— C.  A. 

Order  not  drawn  np  by  Respondents. | — An 

interlocutory  order  having  been  made  m  an 
action  on  the  3rd  of  April,  the  defendants  on  the 
23rd  of  April  gave  notice  of  appeal  for  the  30th 
of  April.  The  order  was  not  drawn  up  till  the 
latter  end  of  June,  and  the  defendants  then  set 
down  the  appeal.  Upon  its  coming  on  to  be 
heard  the  plamtiffs  objected  that  it  could  not  be 
heard,  as  it  had  not  been  set  down  in  time  : — 
Held,  that  as  it  was  the  duty  of  the  plaintiffs  to 
draw  up  the  order,  and  the  appeal  had  been  set 
down  as  soon  as  the  plaintiffs  had  enabled  the 
defendants  to  comply  with  the  requisition  of 
Rules  of  Court,  1875,  Ord.  LVIIL,  rule  8,  that 
an  office  copy  of  the  order  shall  be  produced,  the 
objection  could  not  be  sustained.  Harker,  In  re, 
Ooodhame.  v.  Father g ill,  \0  Ch.  D.  613  ;  40  L.  T. 
408  ;  27  W.R.587— C.  A.  Gp,  Smith  v.  Qrindley, 
infra. 

Setting  down  on  Seeond  Kotioe  after  Abandon- 
ment of  First.] — A  final  decree  having  been 
passed  and  entered  on  the  4th  of  December,  the 
defendant  on  the  following  day  served  notice  of 
appeal  for  the  19th,  but  by  mistake  his  solicitor 
did  not  set  it  down  till  the  19th.  A  few  days 
afterwards  the  plaintiff's  solicitor  informed  the 
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defendant's  solicitor  that  the  api)cal  had  not  been 
set  down  in  time,  and  stated  that  he  should  in- 
sist on  the  objection.  The  appellant's  solicitor 
then  sent  to  the  pUuntifTs  solicitor  a  fresh  notice 
of  appeal,  offering  to  pay  the  costs  occasioned  by 
the  first  and  asking  him  to  consent  to  the  first 
entry  of  the  appeal  being  struck  out.  The  plain- 
tiff's solicitor  refused  to  comply  with  this  request, 
and  returned  the  second  notice  of  appeal.  The 
defendant  set  down  the  second  notice,  and  ap- 

Elied  to  haVe  the  first  enti7  struck  out,  and  to 
ave  the  second  notice  and  the  entry  of  it  treated 
as  valid  : — Held,  that  the  appeal  must  proceed 
on  the  notice :  and  the  applicant's  costs  were 
made  costs  in  the  appeal,  no  costs  of  the  motion 
being  given  to  the  plaintiff.  Norton  v.  Lond(m 
and  North  Wettem  Jtaihcay  Company^  11  Ch. 
D.  118  ;  40  L.  T.  597  ;  27  W.  R.  773— C.  A. 

Prtetioe — Produotion  of  Order.] — ^An  appeal 
from  the  refusal  of  an  interlocutory  motion  may 
be  set  down  without  production  of  the  order  ap- 
pealed from,  or  a  copy  of  it.  Smith  v.  Orindley^ 
Smith  V.  Charrington,  3  Ch.  D.  80  ;  35  L.  T. 
112;  24  W.  R.  956— C.  A. 

Ord.  LVIII.  r.  8.  does  not  apply  to  such  a  case. 
Tb,  Op.  HarkeTt  In  re^  Ooodhame  v.  FothergiU, 
supra. 

li  not  Mt  down  a  Eotpondent  should  not 
appear.] — When  notice  of  motion  of  appeal  ,is 
given,  but  the  party  giving  it  neglects  to  take 
the  proceedings  before  the  officer  of  the  court 
directed  by  Ord.  LVIII.  r.  8,  and  the  matter  is 
not  in  the  court  paper  of  the  day,  the  other 
party  ought  not  to  appear,  but  may  make  a  sub- 
stantive application  for  his  costs  of  the  motion. 
Webb  V.  Mantel,  2  Q.  B.  D.  117. ;  25  W.  R.  389— 
O.A. 

7.  Skcubity  for  Costs  op  Appeal.     . 

In  what  Oaaei — Poverty  or  IneolTeney.] — The 

court  refused  to  require  an  insolvent  appellant 
to  give  security  for  the  costs  of  the  appeal,  when 
the  question  at  issue  had  not  been  previously 
considered  in  a  court  of  error.  RovrJee  v.  illtitr 
Mos»  Colliery  Comjjany^  1  C.  P.  D.  oofi  ;  35 
L.  T.  160. 

An  appellant  will  be  ordered  to  give  security 
for  the  costs  of  the  appeal  who  is  in  insolvent 
circumstances,  and  also  is  vexatiously  and  un- 
reasonably prosecuting  the  appeal.  Usil  v. 
Brearley,  8  0  P.  D.  206  ;  47  L.  J.,  Ch.  380  ; 
38  L.  T.  249  ;  26  W.  R.  371— C.  A. 

The  facts  that  an  appellant  is  a  pauper  and  is 
seeking  to  restrain  the  respondent  from  adminis- 
tering on  the  footing  upon  which  letters  of  ad- 
ministration were  granted  to  him  without  taking 
proceedings  to  liave  the  administration  revoked 
are  special  circumstances,  within  Ord.  LVIII. 
r.  15,  sufficient  to  require  the  appellant  to  give 
security  for  costs.  JIankin  v.  Turner,  I-cory,  In 
re,  10  Ch.  D.  872  ;  39  L.  T.  285  :  27  W.  R.  20— 
C.A. 

The  plaintiff,  who  was  in  receipt  of  parochial 
relief,  was  ordered  by  the  Court  of  Appeal  to 
give  security  for  the  costs  of  appeal,  the  court 
being  of  opinion  that  the  appeal  was  a  speculative 
one.    lb. 

Per  Cotton,  L.  J. :  The  insolvency  of  an 
appellant  is  primA  facie  a  sufficient  reason  for 
ordering  him  to  give  security  for  costs.    lb, 

A  defendant  in  an  action  which  had  been  tried 
by  a  judge  without  a  jury  gave  notice  of  appeal 


against  the  judgment,  and  also  obtained  ex 
parte  a  rule  nisi  for  a  new  trial.  The  appellant 
ix;ing  in  insolvent  circumstances,  was  oniered  to 
give  securitv  for  costs.  Waddell  v.  Blockey,  10 
Ch.  D.  416  ;*  40  L.  T.  28a  ;  27  W.  R.  233— C.  A. 

The  court  has  jurisdiction  to  make  a  defendant 
who  is  appealing  give  security  for  the  costs  of  the 
appeal,  and  will,  where  the  defendant  is  not  a 
man  of  substance,  and  is  merely  a  nominal  de* 
fendant,  stay  the  appeal  until  security  is  given. 
Hastings  ^Corporation)  v.  Ivall,  9  L.  R.,  Ch. 
758  ;  43  L,  J.,Ch.728;  31  L.T.262  ;  22  W.R.783. 

The  mere  poverty  of  an  appellant,  without 
any  other  circumstance,  is  sufficient  ground  for 
requiring  security  for  the  costs  of  the  appeal  to 
be  given,  under  Ord.  LVIII.  r.  15.  llarlock  v. 
Ashberry,  19  Ch.  D.  84  ;  61  L.  J..  Ch.  96  ;  46 
L.  T.  602  ;  30  W.  R.  112— C.  A. 

Insolvency  of  the  appellant  is  of  itself  suffi- 
cient ground  for  ordering  him  to  give  security 
for  the  costs  of  an  appeal.  Vsil  v.  Brearley  (3 
C.  P.  D.  206)  not  followed.  Spencer,  In  re, 
Sj)encer  v.  Hart,  46  L.  T.  396— C.  A. 


Action  oondnoted  by  SoUeitor  for  his  own 


Benefit.] — ^When  a  plaintiff  in  error,  defendant 
below,  died  after  joinder  in  error  in  the  Exche- 
quer Chamlxjr,  that  court  stayed  proccedingrs  till 
security  for  costs  should  be  given  to  the  defen- 
dant in  error,  u|)on  affidavits  shewing  ground 
for  believing  that  the  plaintiff  in  error  had  died 
insolvent,  and  that  his  attorney  was  prosecuting 
the  writ  in  error  at  his  own  risk  and  for  his  own 
benefit.  Haygarth  v.  Wilkinson,  12  Q.  B.  861  ; 
12  Jur.  727. 


Appeal  by  Company  against  Winding-np 


Order.]— ilsfec  Company.. 

Foreigner  Bomioiled  Abroad.] — The  fact 

that  an  appellant  is  a  foreigner  domiciled  abroad 
with  no  assets  in  this  country,  is  a  *'  special 
circumstance"  within  Ord.  LVIII.  r.  16,  and 
entitles  the  respondent  to  security  for  costs  of 
an  appeal  from  an  interlocutory  order.  Grant  v. 
lianqne  Franeo-IJgyptimne,  2  C.  P.  D.  430  ; 
47  L.  J..  C.  P.  41  ;  26  W.  R.  68— C.  A. 

A  defendant  living  abroad,  and  appealing  to 
a  court  of  error,  may  be  compelled  to  give  secu- 
rity for  the  costs  in  error.  J/udley  (^Earl)  v. 
Lumley,  8  W.  R.  543. 

The  court  or  a  judgt  can  order  the  defendant 
in  an  action  to  find  security  for  costs,  and  where 
the  defendant  had  brought  eiTor,  was  out  of  the 
country,  and  had  not  put  in  bail,  the  court 
refused  to  set  aside  an  onlcr  that  he  should  give 
securitv.  IIUl  V.  Fox,  3  H.  &  N.  647  ;  27  L.  J., 
Ex.  416. 

A  plaintiff  in  error  was  a  foreigner  residing 
abrosid,  and  had  given  security  for  costs  in  the 
court  below.  The  court  of  error  after  joinder  in 
error  stayed  proceedings  until  security  was  given 
for  the  costs  of  the  proceedings  in  error.  jBoug- 
leux  V.  Sway  tie,  3  El.  &  Bl.  829  ;  18  Jur.  894— 
Ex.  Ch. 

If  a  plaintiff  in  error  resides  out  of  the  juris- 
diction, the  court  may  require  him  to  give  secu- 
rity for  costs  ;  and  unless  he  does  so.  the  defen- 
dant in  error  may  proceed  on  his  judgment. 
Lewis  V.  Ocens,  6  B.  ^  A.  265. 

Appellant  a  Lnnatio.] — ^The  court  will 

not  compel  security  for  costs  in  error  on  the 
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gronnd  of  the  plaMtifP  in  error  being  a  lunatic! 
J^eel  V.  Allan,  2  B.  &  P.  437. 

Ord«r  to  wind  up  Company.]— Where  an 


Older  has  been  made  to  wind  up  a  limited  com 
pany  on  the  ground  that  it' is  unable  to  pay  its 
debts,  and  an  appeal  is  brought  by  the  company 
alone,  the  appellants  will  be  ordered  to  give 
secnrity  for  the  costs  of  the  appeal.  PhotO" 
graphic  Ariittts*  Co-operatire  Supjfly  Aiutocla' 
titm,  In,  re,  48  L.  T,  464  ;  31  W.  R.  509— C.  A. 

Suit  nndtr   Old    Praotioo.] — The  court 

will  in  a  proper  case  direct  substantial  security 
for  costs  to  be  given  under  Ord.  LV.  of  February, 
1876,  in  a  suit  proceeding  under  the  old  practice. 
Bepuhlie  of  data  Rica  v.  Erlanger^  3  Ch.  D.  62 ; 
46  L.  J.,  Ch.  743  ;  35  L.  T.  19  ;  24  W.  R.  956— 
C.  A.  Reversing  the  decision  of  Malins,  V,-C., 
24  W.  R.  880. 

Charaotor  of  Order  appoalod  firom.] — On 

an  application  for  security  for  the  costs  of  an 
appeal,  it  is  a  material  circumstance  in  favour  of 
the  application  that  the  appeal  is  from  the 
refusal  of  an  order  in  the  nature  of  a  mandamus 
against  a  county  court  judge,  who  is  made  a 
respondent  on  the  appeal.  Clarke  v.  Roche,  46 
L.  J.,  Ch.  372  ;  25  W.  R.  309— C.  A. 

Timo  for  Applying.] — ^Af  ter  the  costs  incident 
to  an  appeal  have  been  actually  incurred  by  a 
respondent,  and  the  time  is  fixed  for  the  hearing 
of  the  appeal,  it  is  too  late  to  apply  for  an  order 
that  the  appellant  shall  give  security  for  costs. 
Chrant  v.  Banque  Franco- Egypt icTme,  1  C.  P.  D. 
143  ;  34  L.  T.  470 ;  24  W.  R.  338— C.  A. 

Delay.]— An  application  for  security  for  costs 
of  an  appeal  ought  to  be  made  within  a  reason- 
able time  ;  and,  as  a  general  rule,  if  made  after 
the  appeal  is  in  the  paper  for  hearing,  would  be 
too  late.  But  where  a  motion  for  security  for 
the  costs  of  an  interlocutory  appeal  and  the 
appeal  itself  came  into  the  paper  on  the  same 
day,  and  it  appeared  that  the  motion  for  secu- 
rity had  been  delayed  by  reason  of  the  court  not 
having  sat  to  hear  such  applications,  the  appli- 
cation was  granted,  Indian^  Kingxton,  arid 
Sandhurst  Gold  Mining  Co.,  In  re,  22  Ch.  D.  83 ; 
62  L.  J.,  Ch.  31  ;  31  W.  R.  34— C.  A. 

An  application  for  the  security  for  the 
costs  of  an  appeal  will  be  refused  unless  it  is 
made  promptly  before  costs  of  the  appeal  have 
been  already  incurred.  Judgment  was  given  in 
an  action  on  the  22nd  March.  On  the  6th  April 
the  defendant  gave  iioticc  of  appeal.  The  taxa- 
tion of  costs  wa.s  not  completed  until  the  4th 
November,  the  delay  not  being  occasioned  by 
either  party.  The  plaintiffs  then  issued  a  fi.  fa. 
for  the  amount  of  their  taxed  costs,  to  which  the 
sheriff's  return  was  nulla  bona.  On  the  11th 
November  the  plaintiffs  applied  to  the  Court  of 
Appeal  that  the  appellant  should  give  security 
for  c(%)t8,  the  case  being  then  ninth  out  of  the 
list  for  hearing : — Held,  that  the  application  was 
too  late,  and  on  that  ground  must  be  refused. 
SaltoJth  QMayor)  v.  Goodman,  43  L.  T.  464— 
C.  A, 

Appellant  out  of  Jnrisdiotion.  ] — ^An  application 
for  secnrity  for  costs  of  an  appeal  must  be  made 
promptly.  As  a  general  rule  it  is  too  late  if  it 
is  made  when  the  appeal  is  in  the  paper  for 


hearing.  But  the  court  will  take  into  account 
special  circumstances.  Where  a  motion  for 
security  for  costs  and  the  appeal  came  into  the 
paper  on  the  same  day,  and  it  appeared  that 
notice  of  appeal  had  been  given  in  the  long 
vacation,  and  that  the  motion  for  security  had 
been  delayed  by  reason  of  the  court  not  having 
sat  to  hear  such  applications  on  the  usual  day, 
the  application  was  granted.  Indian,  Kingston, 
and  SandhnrH  Mining  Companu,  In  re,  22  Ch. 
D.  83  ;  52  L.  J.,  Ch.  31  ;  48  L.  T.  52  ;  31  W.  R. 
84— C.  A. 

Semble,  the  court  will  be  more  strict  in  en- 
forcing promptness  where  the  application  is  on 
the  ground  of  poverty  than  where  it  is  on  the 
ground  of  the  appellant  being  out  of  the  juris- 
diction,   lb. 

Application,  by  whom  made.]  —  When  one 
plaintiff  is  dissatisfied  with  the  judgment  of  a 
court,  he  may  appeal,  though  his  co-plaintiff 
does  not  wish  to  appeal ;  the  latter  should  be 
made  a  respondent ;  and  if  he  has  any  reason  to 
doubt  about  security  for  costs  if  successful,  he 
should  apply  that  the  appellants  may  give  secu- 
rity. Beckett  v.  Attwood.  18  Ch.  D.  64;  44 
L.  T.  660  ;  29  W.  R.  796— C.  A. 

Servioe  of  Kotice  without  Leare.] — Notice  of 
motion  by  a  respondent  that  the  appellant  may 
be  directed  to  give  security  for  the  costs  of  an 
appeal  may  be  served  without  leave.  OriJh  v. 
DUlm,  2  Ch.  D.  326  ;  46  L.  J.,  Ch.  432  ;  34  L.  T. 
781 ;  24  W.  R  431— C.  A. 

Form  of  Order.] — A  plaintiff  appealed  from  a 
decree  dismissing  his  bill.  Upon  pfoof  of  his 
having  no  means  to  answer  the  costs  of  an 
apiKjal,  the  appeal  was  stayed  until  he  made  a 
deposit  of  oOi, ;  biit  the  court  declined  to  order 
that  in  default  of  his  doing  so  within  a  given 
time  the  appeal  should  be  dismissed.  WiUon  r. 
Smith,  2  Ch.  D.  67  ;  46  L.  J.,  Ch.  421  ;  34  L.  T. 
471  ;  24  W.  R.  421— C.  A. 

It  is  not  the  practice  of  the  Court  of  Appeal, 
when  ordering  an  appellant  to  give  security  for 
costs,  to  fix  a  time  within  which  this  is  to  be 
done.  Polini  v.  Gray,  Sturla  v.  Freccia,  11 
Ch.  D.  741  ;  49  L.  J.,  Ch.  41  ;  40  L.  T.  861— 
C.  A. 

Where  an  intending  appellant  having  been 
ordered  to  give  security  for  costs  within  a  certain 
time  has  failed  to  do  so,  his  right  of  appeal  is 
gone  for  ever,  although  the  usual  period  for 
appealing  has  not  expired  ;  and  his  appeal  will 
be  dismissed  with  costs.  The  form  of  oixier  given 
in  Seton,  p.  1614,  4th  edition,  being  correct. 
Uarr'u  v.  Fleming,  30  W.  R.  655— C.  A. 

Offering  Security  for  Costs  of  Appeal.]— An 

appellant  who  is  clearly  liable  to  give  security 
for  costs  ought  to  offer  security  without  an  appli- 
cation to  the  court,  and,  if  the  offer  is  reason- 
able, it  ought  to  be  accepted  ;  and  in  the  case  of 
an  application  to  the  court,  the  CQurt  in  dealiiig 
with  the  costs  will  consider  whose  conduct  has 
made  it  necessary.  The  Ship  C<ynstantine,  4 
P.  D:  166  ;  27  W.  R.  747— C.  A, 

What  Security.] — ^When  security  for  the  costs 
Of  an  appeal  was  ordered  to  be  given,  a  bond 
with  sureties  was  allowed.  Phosphate  Sewage 
Company  V.  Sdrtmont,  2  Ch.  D.  811— C.  A, 
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Diimiisal  if  Security  not  giTen.j'-An  appel- 
lant who  had  been  ordered  to  give  security  for 
the  costs  of  an  appeal  from  a  decree  failed  to  do 
so  for  nine  months.  At  the  end  of  that  time, 
which  was  more  than  a  year  after  the  decree, 
the  respondent  moved  to  have  the  lappeal  dis- 
missed with  costs  for  want  of  prosecution,  and 
the  delay  not  being  explained  the  court  ordered 
accordingly.  Judd  v.  Green^  4  Ch.  D.  784 ;  46 
L.  J.,  Ch.  257 ;  35  L.  T.  873  ;  25  W.  R.  293— 
C.  A. 

When  an  appellant  has  been  ordered  to  give 
security  for  costs  and  fails  to  do  so,  the  respon- 
dent is  entitled  to  have  the  appeal  dismissed  for 
want  of  prosecution  after  a  reasonable  time  has 
elapsed,  although  no  time  was  fixed  by  the  order 
for  completing  the  security  for  costs.  Vale 
V.  Oppert,  5  Ch.  D.  633  ;  25  W.  R.  610— C.  A. 

If  the  order  is  not  complied  with  in  a  reason- 
able time  the  respondent  may  move  to  dismiss 
the  appeal  for  want  of  prosecution  ;  but  what 
is  a  reasonable  time  must  depend  on  the  cir- 
cumstances of  each  case.  Polini  y,Gray^  Sturla 
V.  Pi-eccia,  11  Ch.  D.  741 ;  49  L.  J.,  Ch.  41  ;  40 
L.  T.  861— C.  A. 

GoBts  of  Application.]— When  security  for 
costs  of  an  appeal  was  ordered  to  be  given,  the 
costs  of  the  application  were  ordered  to  follow 
the  result  of  the  appeal.  Phosphate  Sewage 
Company  v.  Hdrtmonty  2  Ch.  D.  811 — C.  A. 

8,  Stating  Proceedings  pending  Appeal. 

To  what  Court  made,  where  Action  dismissed.] 

— Where  an  action  has  been  dismissed  with 
costs,  an  application  to  stay  proceedings  for 
costs  pending  an  appeal  must  be  made  in  the 
first  instance  to  the  court  below  and  not  to  the 
Court  of  Appeal.  WiUon  v.  Church,  (11  Ch.  D. 
576)  explained.  Otto  v.  Lhid/ord,  18  Ch.  D. 
394  ;  51  L.  J.,  Ch.  102  ;  30  W.  R.  418— C.  A. 

Wlien  an  action  has  been  altogether  dismissed 
by  a  divisional  court,  no  order  can  be  made 
under  Rules  of  Court,  1875,  Ord.  LVIII.  r.  16, 
to  stay  proceedings  pending  an  appeal ;  but  the 
Court  of  Appeal  will,  in  a  proper  case,  grant  an 
injunction  to  restrain  any  of  the  parties  parting 
with  property  till  the  hearing  of  the  appeal. 
Wilson  V.  Chvrchrll  Ch.  D.  576  ;  48  L.  J.,  Ch. 
690  ;  41  L.  T.  50  ;  27  W.  R.  843— C.  A. 

Befasal  by  Court  below  to  stay- Time  within 
which  Application  may  be  made  to  Court  of 
Appeal.] — In  an  action  by  patentees  judgment 
was  given  referring  it  to  the  official  referee  to 
assess  the  damages  occasioned  to  the  plaintiffs 
by  the  defendants'  infringement,  and  ordering 
payment  within  twenty-one  days  after  service 
of  the  report.  The  defendants  appealed,  and 
set  down  their  appeal  on  the  18th  of  April,  and 
then  moved  to  stay  proceedings  under  the 
judgment  pending  the  appeal.  This  was  refused 
by  Chitty,  J.  On  the  25th  of  June,  the  official 
referee  made  his  report,  and  on  the  14th  of  July, 
more  than  twenty-one  days  after  the  above 
refusal,  the  defendants  gave  notice  of  motion 
before  the  Court  of  Appeal  that  the  time  for 
payment  of  the  damages  might  be  extended  till 
after  the  hearing  of  the  appeal.  The  plaintiffs 
took  the  objection  that  the  application  could  not 
be  made  as  an  original  motion,  and  as  an  appeal 
motion  was  out  of  time : — Held,  that  Ord.  LVIII. 
r,  16,  gives  concurrent  jurisdiction  to  the  court 


below  and  to  the  Court  of  Appeal  as  to  staying 
proceedings  pending  an  app^ ;  that  rule  17 
does  not  take  away  any  of  toe  jurisdiction  thus 
given  to  the  Court  of  Appeal,  but  only  requires 
that  it  shall  not  be  exercised  till  an  application 
has  first  been  made  to  the  court  below,  and 
that  the  application  to  the  Court  of  Appeal  to 
stay  proceedings  when  an  order  for  that  purpose 
has  been  refused  by  the  court  below,  is  not 
properly  an  appeal  motion,  and  need  not  be 
brought  within  twenty-one  daya  from  the 
refusal.  Att.- Gen.  v.  Swansea  Improvements  and 
Tramways  Company  (9  Ch.  D.  46)  considered. 
Cropper  v.  Smith,  24  Ch.  D.  305  ;  49  L.  T.  548  ; 
32  W.  R.  212— C.  A. 


Bule  for  Hew  Trial.] — A  rule  nisi  for  a 


new  trial  gi-anted  by  the  Court  of  Appeal  should 
not  be  drawn  up  so  as  to  include  a  stay  of 
proceedings.  The  appellant's  proper  course  in 
such  a  case  is  to  apply  to  a  master  at  chambers 
for  a  stay.  Goddard  v.  Thompson^  47  L.  J., 
Q.  B.  382  ;  38  L.  T.  166 ;  26  W.  R.  362— C.  A. 

Appeal  firom  Sefosal.] — The  Court  of 

Appeal  hsts  no  jurisdiction  to  make  an  order  to 
stay  otherwise  than  on  appeal  from  the  refusal 
of  such  an  order.    Ih. 

The  renewal  before  the  Court  of  Appeal  of  an 
application,  under  Ord.  LVIII.,  to  stay  proceed- 
ings pending  an  appeal,  after  a  similar  appli- 
cation has  been  made  to  the  court  below  and 
refused,  is  not  an  appeal,  and  does  not  therefore 
come  within  the  oitiinary  rule  as  to  an  appeal 
from  an  exercise  of  discretion.  Cooper  v.  Cooper, 
2  Ch.  D.  492  ;  45  L.  J.,  Ch.  667  ;  24  W.  R.  628 
— C.  A. 

An  application  to  the  Court  of  Appeal,  under 
Ord.  LVIII.  rr.  16,  17,  to  stay  the  proceedings 
under  a  judgment  pending  an  appeal  to  that 
court,  inasmuch  as  it  cannot  be  made  until  after 
an  application  has  been  made  to  the  court  of 
first  instance,  is  not  an  original  motion,  but  a 
motion  by  way  of  appeal,  though  it  need  not  be 
formally  entered  as  an  appeal.  Att.- Gen, 
V.  Swansea  Improvements  and  Th'amways  Com- 
pany, 9  Ch.  D.  46 ;  48  L.  J.,  Ch.  72 ;  26  W\R.  840. 

Must  be  on  Kotice.] — Notice  must  be  given  to 
the  other  side  of  any  application  to  stay  execu- 
tion under  a  decision  that  is  appeal^  from. 
liepublic  fl/Peim  v.  Weyvelin,  24  W.  R.  297, 

Appeal  on  point  of  Law — Staying  Trial  of 
Issues  of  Fact.] — Where  there  is  an  appeal  upon 
a  question  of  law  raised  by  way  of  demurrer  or 
preliminary  objection,  the  court  will  not  stay 
the  trial  of  issues  of  fact  pending  the  appeaL 
Palmers  Aj?plication,  In  re,  22  Ch.  D.  88  ;  31 
W.  R.  33— C.  A. 

Staying  Inquiries.] — Inquiries  having  been 
directed  as  to  the  amount  to  be  paid  to  a 
plaintiff  who  had  succeeded  in  an  action  for 
specific  performance  and  damages,  the  court, 
upon  the  ground  that  no  irreparable  injury 
would  result,  refused  an  application  by  the 
defendant  to  stay  proceedings  pending  an  appeal 
upon  the  main  question.  Iiyam  v.  Terry,  29 
W.  R.  32. 

Proceedings  under  an  Account] — In  an  action 
by  a  patentee  to  restrain  alleged  infringement 
of  letters  patent  for  the  manu&cture  of  ptunps, 
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a  judgment  was  made  granting  a  perpetual 
injunction  against  the  defendants,  whp  were 
pump  manu&ctureTS,  and  directing  an  account 
of  the  profits  made  by  them  by  the  sale  of 
pumps  made  in  infringement  of  the  letters 
patent.  The  defendants  forthwith  gave  notice 
of  appeal  and  set  the  appeal  down  for  hearing, 
and  then  applied-  to  stay  proceedings  under  the 
account  till  the  appeal  was  heard.  This  appli- 
cation was  refused  by  Bacon,  V.-C. : — ^Held,  tnat 
as  the  discovery  given  by  the  account  would 
enable  the  plaintiff  to  take  proceedings  against 
the  customers  of  the  defendants,  and  the  defen- 
dants, supposing  them  to  be  ultimately  successful, 
might  thus  sustain  irreparable  injury  in  their 
business,  the  appeal  ought  to  be  advanced,  and 
proceedings  under  the  account  stayed  till  the 
hearing.  Adair  v.  Young ^  U  Ch.  D.  136  j  40 
L.  T.  598— C.  A. 

Preventinff  Appeal,  if  Bneoestftil,  firom  being 
Kngatorj.] — Where  an  unsuccessful  party  Is 
exercising  an  unrestricted  right  to  appeal,  it  is 
the  duty  of  the  court  in  ordinary  cases  to  make 
such  order  for  staying  proceedings  under  the 
judgment  appealed  from  as  will  prevent  the 
appeal,  if  successful,  from  being  nugatory.  But 
the  court  will  not  interfere  if  the  appeal  appears 
not  to  be  bon^  fide,  or  there  arc  other  sumdent 
exceptional  circumstances.  And  when  the  court 
makes  an  order  to  stay  proceedings  pending  an 
appeal  it  will  put  the  appellants  on  terms  to 
speed  the  appeal ;  and  it  will  not  interfere  with 
the  execution  of  the  order  of  the  court  below 
respecting  costs,  except  to  put  the  solicitor  who 
is  to  receive  the  costs  upon  an  undertaking  to 
refund  them  if  required  to  do  so.  Wilson  v. 
Church,  12  Ch.  D.  454— C.  A. 

In  a  suit  by  a  bondholder  of  a  railway  com- 
pany on  behalf  of  himself  and  other  bondholders, 
against  the  company,  claiming  that  the  money 
advanced  should  be  returned,  instead  of  its  being 
applied  in  the  undertaking,  judgment  was  given 
for  the  plaintiff  with  costs,  and  it  was  ordered 
that  the  money  should  be  forthwith  distributed 
among  the  bondholders.  The  bonds  were  pay- 
able to  bearer,  and  the  bondholders  were  very 
numerous  and  many  were  residing  abroad.  On 
the  other  hand  the  defendant  company  was 
insolvent,  and  it  was  very  doubtful  whether, 
if  the  undertaking  was  carried  on,  the  share- 
holders would  get  any  benefit  from  it.  The 
defendants  appealed,  and  moved  to  stay  proceed- 
ings pending  the  appeal : — Held  (disscntiente, 
James,  L.  J.),  that  there  were  sufficient  grounds 
to  induce  the  court  to  stay  the  distribution  of  the 
fund  pending  the  appeal ;  and  that  the  special 
circumstances  of  the  company  were  not  sufficient 
to  prevent  the  court  from  interfering.    lb, 

Cp.  cases  antCy  Appeal  to  House  of  Lobds. 

On  what  Terms  Granted.] — An  appeal  was 
brought  by  a  defendant  from  a  decree  which 
ordered  him  to  pay  costs.  On  motion  to  stay 
proceedings  pending  the  appeal,  the  order*  was 
made  on  payment  into  court  by  the  defendant 
of  the  costs  below  and  on  payment  of  the  costs 
of  the  application  to  stay.  Cooper  v.  Cooper,  2 
Ch.  D.  492 ;  45  L.  J.,  Ch.  667  ;  24  W.  R,  62a— 
C.A. 

Cofti  of  Application.] — The  costs  of  an  applica- 
tion to  stay  proceedings  pending  an  appeal  must 
be  paid  by  the  applicant.    Cooper  v.  Cooper,  2 


Ch.  D.  492  ;  43  L.  J.  Ch.  667  ;  24  W.  R.  628— 
C.A. 

When  the  parties  appealing  had  applied  to  a 
vice-chancellor  to  stay  proceedings  pending  the 
appeal  and  had  been  refused,  they  appealed  to 
the  Court  of  Appeal  and  were  there  successful 
in  their  application : — Held,  that  the  costs  of 
the  application  should  be  costs  in  the  appeaL 
Adair  v.  Young,  11  Ch.  D.  136  ;  40  L.  T.  698— 
C.A. 

9.  EVIDEKGE  ON  APPEAL. 

a.  Freah  Svidence. 

Kotiee   to  Opponent — ^LtaTO  of  Court,  j] — ^An 

appellant  who  wishes  to  produce  further  evidence 
on  the  hearing  of  an  appeal  should  give  to  the 
other  side  notice  of  his  intention  to  apply  at  the 
hearing  of  the  appeal  for  leave  to  proauce  such 
evidence.  Hattie  v.  Haitie,  1  i^h.  D.  562 ;  45 
L,  J.,  Ch.  298  ;  34  L.  T.  13  ;  24  W.  R.  564— C.  A. 

When  a  party  was  desirous  \o  adduce  further 
evidence  upon  an  appeal  from  a  judgment  after 
the  cause  had  been  heard  upon  the  merits : — 
Held,  that  he  might  give  notice  to  the  other 
side  that  he  woidd  apply  at  the  hearing  for 
special  leave  to  adduce  such  evidence.  Justice 
V.  Mersey  Steel  and  Iron  Company ^  24  W.  R.  199 
—C.A. 

Where  a  party  wishes  to  examine  fresh  wit- 
nesses at  the  hearing  of  an  appeal,  he  must  apply 
for  leave  by  motion  previously  to  the  hearing  of 
the  appeaL  Haatie  v.  Hastie  (1  Ch.  D.  562}  only 
applies  to  affidavits  and  documentary  evidence. 
Diela  v.  Brooks,  13  Ch.  D.  652  ;  28  W.  R.  526 
-C.A. 

When  Allowod.]— Where  at  the  trial  of  an 
action  the  witnesses  have  been  examined  viv& 
voce,  further  evidence  by  affidavit/  of  the  same 
witnesses  will  not  in  general  be  admitted  on  an 
appeal.     Taylor  v.  Ora/nge,  15  Ch,  D,  165 — C.  A. 

The  application  for  leave  to  adduce  fresh 
evidence  on  appeal  is  an  indulgence.  That  a 
party  might  have  shaped  his  case  better  in  the 
court  below  is  no  ground  for  giving  leave. 
Nothing  is  more  dangerous  than  to  allow  fresh 
oral  evidence  to  be  introduced  after  a  case  has 
been  discussed  in  court.  The  exact  point  on 
which  evidence  is  wanted  having  thus  been  dis- 
covered, to  aUow  fresh  evidence  to  be  introduced 
at  that  stage  would  offer  a  strong  temptation  to 
perjury.  For  my  part  I  think  that  in  consider- 
ing whether  leave  should  be  granted,  the  moral 
elements  of  the  case  ought  to  be  taken  into  con- 
sideration. Sanders  v.  Sanders,  19  Ch.  D.  380  ; 
51  L.  J.,  Ch.  279  ;  45  L.  T.  637  ;  30  W.  R.  281 
— per  Jessel,  M.  R. 

Where  a  judge  is  about  to  decide  in  favour  of 
a  litigant  without  hearing  evidence  with  which 
he  is  prepared,  his  counsel  may  insist  on  the 
evidence  being  heard  before  the  delivery  of  the 
decision  ;  but  if  the  counsel  waives  his  right  and 
accepts  the  decision,  the  court,  on  appeal,  may 
hear  the  evidence  before  reversing  the  decision 
of  the  court  below.  Jaeohson,  Ex  parte,  Plncoffs, 
In  re,  22  Ch.  D.  312  ;  48  L.  T.  197  ;  31  W.  R. 
554— C.  A. 

Where  an  applicant  in  the  court  below  pro- 
duces no  evidence  on  a  point  which  he  is  able  to 
adduce,  bnt  does  not  do  so  because  he  did  not 
know  what  objection  the  court  raised : — Held, 
th(^t  evidence  should  be  admitted  on  (^peal. 
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'i — Where  ad  appellant  had,  by 

rea*c  •  f  h:<  pr*Tertj,  been  unable  to  take  short- 

h^"-.  -i  i>  ■>.-«  <^  the  eTidence  in  the  oonrt  belov. 

'^  *  trte  C-i«n  of  Appeal  Knt  a  request  in  writinor  to 

^  ;'f''.^**    "^*  }^i^  '^*  ^^  fSMix.  YnAijm  fur  a  copy  of  hw 

^-i  .  r  (^-    *  ^;^  ^  jj^  cr^i^Ace,  that  the  appellant  might 

*^-    z.  •;   be  pre^adieed  in  the    praeecation  of  his 

i-  i-cal,     Z^^*^  T.  JfMM,41  L.  T.  573— C.  A. 
'.'-*-*•  *'n  as  ^*  wrjciL-err  t  r.:-* 


'we  t 


W.  fc.  3«. 


<f  CtPt  to  iJar  »■■■!— lim  <f  Wit- 

I.  ^ — Thfr  r.  .13  rt  f'i  Appeal  mar  order  certain 
w.^n*-- ,.»  on  '.i^h^r*'  k-  toait.  n  1  for  examination 
U  U,r*-  \\tf:  (y,ujx  \*^  .{,  in  prtf-  :».-nce  to  onlennir 
a  WiW  trial.  J/^fU'^*  ▼.  Oi  pirn,  6  Q.  B.  D. 
''H  ;  44  L.  T.  &14  ;  -^J  W.  R.  4'J«?  ;  43  J.  P.  62S 
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b.  In  Otkar  Caaw. 


Ihitr  •f  AppeUaat/— It  in 

fttfli*  llant  til  T;iiri'/   ^Mf'.r••  tlic 


whol*;    of     tl 


the  duty  of  an 
C«^urt  of 
c^Hlcnr•e,  oral  as 


I  Ap{»enl 
well    as! 


OMti  «f  FriBtng  Iidg«*a  Sotea.l~The  (»st 
A  pnntinj  the  jodge's  notes  of  evidence  were 
made  ro*t5  <^f  th».*  appeaL  Orr-Rciiuf  r.  Jakn- 
/'"ii,  13  Cb,  D.  4»>5— C.  A. 


t»    TMd    Ji4gte*8 

At  the  hearing  of  an  appeal  a  party  is 
entirletl  to  n'ad  a  shorthand  writer's  notes  of  the 
eri'lciK^  taken  in  the  court  below  as  his  impres- 
«i-  >a  of  what  passed :  and  the  judge's  notes  will 
U-  taken  by  the  Court  of  Appeal  to  represent 
riirLtly  the  whole  efftH^-t,  Orr.  In  re.  Laming  \. 
ijrr,  41  lu  T.  744  ;  2S  W.  B.  217— C.  A. 

nunthaBd  Votes  of  Sridenee— Costs  oil — It 


writtifi.  r,ii  whir-h  th«  or»lur  a|ijK:iiIr'd  from  wa<  |  "   *  J<cttle*l   rule  that  the   costs  of  shorthand 
foiiri<i«;<l.  aii'i  if  lie  d<i<-s  not  do  thi^.  hi.s  a{>|>cal  '  '      ^  -i*^^*^-    «        ^ 

ou:rht  lo  ^*<;  diimisK^il.  /Vr/A,  Kx parte,  Cotr- 
fntrn,  In  r/-.  ]tl  Ch.  I).  419;  51  L.  J.,  Ch.  473  ; 
io  L.  T.  120  ;  30  W.  K.  529—0.  A. 


VoU  ci  Oral  STidaiiM  lost— Power  of  Court.] 

•  The  Court  of  Api>cal,  however,  has  ]Kiwer,  by 
way  of  in'lulK'iici*,  in  a  ranc  where  a  note  of 
oral  i's'iiUuvt:  has  l;c<-ii  acfjdcntally  lost,  t*)  allow 
that  cvi«l<'nc<*  to  \hi  taken  over  again.     lb, 

Zridtnoe  Tolnmiaoiu  — Copies.]— On  an  ex 

I»ar(<'  ajiplication  for  directions  in  a  landing 
npiH-al,  whrrc  thi;  ovidcnoe  waw  very  voluminous 
and  ronHJHird  entirely  of  written  affidavits,  the 
c'ourt  intimatiil  iliat,  notwithstanding  Ord. 
KVIII.  r.  II,  it  would  not  be  neccHsary  to  have 
additional  oHlci-  cnpicM  of  the  aftidavits  taken 
lor  i»i"«Mliiction  to  the  mcmlMTH  of  the  court,  bnt 
lliat  till*  ol!h'i'  c'«»|.icM  of  their  own  affidavit** 
nNually  tnkrn  b.v  tlie  Kolieitoi-H  on  each  side  and 
tlh*  ohliijHiy  eopii'M  Nupplird  by  them  to  the 
HollrltoiH  on  the  other  Hido  would,  with  the 
UH-^iMunee  of  the  hiiefn  of  the  junior  counHol  in 
the   earn',    be   Hullh'ient.     Cfow/orfl  v.  J/oninrti 

li.  Il»2     ('.A.  ^     "^ 

When  tln>  uffida\ilH  mvl  at  the  hearing  in  the 
enurt  Im'Iow,  \>hen  an  oixler  wa«  mmle  fh»m 
Whieh  tlje  defemhint  appeaUnl,  wt»ix)  very  V(»lu- 
ndh(UH,  and  had  not  Ikhmi  printi><l.  the  court,  on 
the  applieution  of  the  plaintitT.  in  onler  that 
t»\|»eu«.o  niiKht  be  wued,  diN}KMistHl  with  OnL 
lA  111.  rule  11«  ivt|uiiinif  printinl  copies  to  \m 
phHluixHl  Oh  apneid,  and  oitletxMl  the  offiwr  in 
ehuiKo  of  the  utUdaxitN  tt»  attend  in  tnmrt  on  the 
lu»<inni;  of  the  appeal  with  the  atbilavit.^  for  the 
«i^Md  theiMurU  N*e*/fv»  v,  ,VerW«s  24  W,  K 
UC     i\A, 

PiUat  AA4MiU,I  -  Atndavits  whieh  art^  in. 


!  writers'  notes  of  evidence  will  not  be  allowed  on 
taxation  unless  there  is  in  the  order  a  direction 
to  that  eflfect.  Such  a  direction  will  only  be 
inserted  in  exceptional  cases  ;  the  notes  of  the 
judge,  supplemented  by  those  of  counsel,  being 
amj)Iy  sufficient,  if  not  better,  for  all  ordinary 
I)urj)oses.  The  general  utility  of  shorthand 
writers'  notes  considered.  I)e  la  Warr  (^Barl) 
V.  3/ilrJt,  19  Ch.  D.  80 ;  45  L.  T.  424 ;  30  W.  R. 
35— C.  A. 

The  costs  of  copies  of  the  printed  shorthand 
writer's  notes  of  the  evidence  in  the  court  below 
were  made  costs  in  the  appeal.  Orr-Ewifig  v. 
Johnston,  13  Ch.  D.  465— C.  A. 

As  a  general  rule  the  Court  of  Appeal  refuses 
the  costs  of  shorthand  notes  of  the  evidence  in 
the  court  Ixilow.  AW/y  v.  BylrJf,  13  Ch.  D.  6W  ; 
4^  L.  J.,  Ch.  181  ;  28  W.  R.  585— C.  A.'  See 
also  Jinvley  v.  Atkinson,  13  Ch.  D.  300— C.  A. 

The  Court  of  Appeal  has  power  to  allow  the 
costs  of  all  shorthand  notes  properly  used  in  the 
apj)eal,  whether  taken  for  the  purposes  of 
the  appeal  or  not.  HilVft  Execytort  v.  Mana- 
ffrrs  of  the  Metropolitan  D/jttrirt  Asylum,  49 
L.  J.,  Q.  B.  668  ;  43  L.  T.  462  ;  28  W.  R.  664— 
C.  A. 


Time  within  which  Application  for  Costs 


of  Shorthand  Kotos  used  on  Appeal  should  be 
made.] — Where  shorthand  notes  of  the  evidence 
and  proceedings  in  the  court  below  are  used  on 
appeal,  an  application  to  be  allowed,  on  taxation, 
the  costs  of  the  notes  as  cost*  of  the  appeal  must 
l>e  made  Ix'foro  the  judgment  of  the  Court  of 
Ap|>cal  is  entered.    lb, 

Alteration  of  Order  after  being  drawn  np.] 

After  the  order  of  the  Court  of  Appeal  has  been 
ilmwn  up.  the  ct^urt  has  no  power  to  alter  the 
onlor  by  adding  a  direction  that  the  ooats  of 
slu»rthand  writers'  notes  of  the  evidence  be  al- 


U\\yU\\  to  be  U'^^l  v»w  up|Mal  should  be  AKhI  with  I  Knvc^l     J)t  ia  Warr  (^Ai/W)  v.  Miles, 
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On  what  Groondi  allowed.  ]~The  court 

will  not  allow  the  costs  of  Bbortband  notes  of 
evidence  except  under  very  special  oircomstances. 
Vernon  v.  St.  James's  Vestry,  16  Ch.  D.  473  j  44 
L.  T.  229 ;  29  W.  R.  222— C.  A. 

The  court  allowed  the  respondents  the  costs  of 
copies  of  a  shorthand  writer*s  notes  of  evidence 
taken  before  the  registrar^  on  the  ground  that 
they  had  been  -served  by  the  appellant  with 
notice  that  such  notes  would  be  read.  Harris, 
Ejt  paHe,  Ward,  In  re,  30  W.  R.  561— C.  A. 

Costs  will  not  be  allowed  of  shorthand  notes 
of  evidence  which  are  not  used  on  the  hearing 
of  an  ajjpeal,  the  decision  turning  on  a  question 
of  law.  Wehster,  Ex  parte,  Morris,  In  re,  22 
Ch.  D.  136  ;  52  L.  J.,  Ch.  375— C.  A. 

Where  the  court  has  used  the  shorthand 
writers*  notes  of  evidence  taken  in  the  court 
below,  the  costs  will  be  allowed.  Smith  v. 
Chaduuek,  20  Ch.  D.  81  j  51  L.  J.,  Ch.  621— 
C.  A. 

It  is  the  duty  of  the  taxing  master  in  a  bank- 
ruptcy appeal  to  decide  as  to  the  costs  of  the 
trauscript  of  a  shorthand  writer's  notes  of  the 
depositions.  Cocks,  Ex  parte,  Poole,  In  re,  21, 
Ch.  D.  407— C.  A. 


Of  Judgment — Coats  of.] — The  court  gene- 


rally allows  the  costs  of  the  shorthand  writers' 
notes  of  the  judgment  of  the  court  below,  if  the 
transcript  of  the  judgment  is  made  use  of. 
a*Uyer  v.  Isaacs,  45  L.  T.  567  ;  30  W,  R.  71— 
C.  A. 

Costs  of  the  transcript  of  the  registrar's  judg- 
ment in  a  bankruptcy  appeal  were  ordered  to  be 
included  in  the  costs  of  the  trustee.  Cocks,  Ex 
parte,  Poole,  In  re,  21  Ch.  D.  407— C.  A. 

The  costs  of  shorthand  writers'  notes  of  a 
judgment  are  not  allowed  when  it  has  appeared 
in  the  reports,  provided  that  the  report  appeared 
a  sufficient  length  of  time  before  the  briefs  were 
delivered ;  if  the  report  appeared  too  late,  the 
costs  will  be  allowed.  London  and  South  West- 
ern  Rnilway  Company  v.  Gamm,  20  Ch,  D.  589  j 
46  L.  T.  465— C.  A. 

Printed    Copies — ^Agreement    to    share 

Printer's  Bill.] — Under  the  common  order  of  the 
Court  of  Appeal  giving  the  costs  of  the  appeal, 
and  of  the  shorthand  writer's  notes  of  the  evi- 
dence and  of  the  judgment  in  the  court  below, 
the  solicitor  of  the  successful  party,  when  the 
shorthand  notes  have  been  printed  in  the  first 
instance,  is  entitled  on  taxation  of  the  costs  to 
be  allowed,  in  addition  to  the  printer's  bill,  3d. 
per  folio  for  one  printed  copy  of  the  shorthand 
notes  of  the  evidence  supplied  to  each  of  his 
counsel  on  the  appeal,  and  Sd.  per  folio  for  one 
printed  copy  of  the  shorthand  notes  of  the  judg- 
ment supplied  for  the  use  of  each  judge  of  the 
Coort  of  Appeal.  Singer  Manufacturing  Com- 
pany V.  Loog,  62  L.  J.,  Ch.  288  j  49  L.  T.  484  ; 
31  W.  R.  392— C.  A. 

10.    Hearing  op  the  Appeal. 

Before  what  Jndges.] — An  appeal  can  be  heard 
by  the  Court  of  Ap{)eal,  although  one  of  the 
judges  then  in  the  court  is  a  judge  of  the  division 
in  which  the  action  is  pending,  if  he  has  taken 
uo  part  in  making  the  order  appealed  from. 
fisher  V.  Val  de  Travers  Asphalt e  Compafiy, 
1  C.  P.  D.  259 ;  45  L.  J.,  C.  V.  135 ;  24  W.  K. 
198~C;  A. 


In  eaee  of  Von-appearaaee  of  Appellant.]-^ 
When  no  one  appears  for  an  appellant,  the 
appeal  will,  upon  the  application  of  the  res- 
pondent, be  dismissed  with  costs,  and  there  is  no 
necessity  that  the  respondent  should  prove  that 
he  has  l)een  served  with  a  notice  of  appeal. 
Laws,  Ex  parte.  Lows,  In  re,  7  Ch.  D.  160 ;  47 
L.  J.,  IJk.  24 ;  37  L.  T.  583;  26  W.  R.  229— C.  A. 

Bight  to  Begin.] — On  an  appeal  by  a  defen- 
dant, the  leading  counsel  for  the  defendant 
begins ;  the  evidence  of  the  plaintiff  is  then 
read;  the  evidence  of  the  defendant  is  then 
read;  the  junior  counsel  for  the  defendant  is 
then  heard;  the  counsel  for  the  plaintiff  are 
then  heard ;  counsel  for  the  defendant  replies. 
Giffard  v.  Williams,  5  L.  R.,  Ch.  546. 

— '-  Cross  4pp^^  on  Cross  Bemarren.] — 
Where  there  are  cross  appeals  on  cross  demurrers 
before  the  Court  of  Appeal,  and  the  burden  of 
proof  is  on  the  defendant,  so  that  if  he  fails  in 
his  appeal,  the  cross  appeal  becomes  immaterial, 
the  defendant  will  be  entitled  to  begin.  Clarke 
V.  Bradlaugh,  7  Q.  B.  I>.  38 ;  50  L.  J.,  Q.  B.  342 
— C.A. 

Knmber  of  Connsel. — In  ordinary  cases  of 
appeal  only  two  counsel  will  be  heard  on  the 
same  side.  Hoare  v.  Bremridge,  42  L.  J.,  Ch.  1 ; 
27  L.  T.  593 ;  21  W.  R.  43— L.  JJ.  S.  P.,  Sneesby 
V.  Lancashire  and  Yorkshire  Hailway  Company, 

I  Q.  B.  D.  42  ;  45  L.  J.,  Q.  B.  1— C.  A. ;  lies  v. 
West  Ilam  Union,  46  L.  T.  lol— C.  A, 

Signing  by  Conneel.] — A  petition  of  appeal  by 
a  plaintiff,  who  sued  in  formd.  pauperis,  was 
allowed  to  be  set  down,  although  signed  by  one 
counsel  only.  Jones  v.  Gregory,  4  De  G.,  J.  &  S.  58. 

Circumstances  under  which  a  petition  of  re- 
hearing was  received  on  the  signature  of  one 
counsel  only.  Midland  Counties  Benefit  Build- 
ing Society,  In  re,  4  De  G.,  J,  4;  S,  468. 

AdTanoing  Hearing.]— In  a  suit,  the  whole 
object  of  which  was  to  restrain  the  alleged  im- 
pro{)er  use  of  a  trade  name,  a  decree  for  a  per- 
petual injunction  was  made  at  the  hearing.  The 
defendant,  having  appealed,  applied  to  have  the 
hearing  of  the  appeal  advanced : — Held,  that  as 
the  right  to  an  injunction  was  involved,  and 
irreparable  injury  might  result  to  the  defendant, 
the  hearing  might  be  advanced.  Lazenby  v. 
White,  19  W.  R.  291— L.JJ. 

In  an  action  where  an  account  was  ordered 
and  notice  of  appeal  was.  given : — Held,  that  as 
the  discovery  given  by  the  account  would  enable 
the  successful  party  to  take  proceedings  against 
the  other  party's  customers,  and  the  other  party, 
supposing  the  appeal  to  be  successful,  might  thus 
sustain  irreparable  injury  in  the  business,  the 
appeal  ought  to  be  advanced. — Adair  v.  Young, 

II  Ch.  D.  136  ;  40  L.  T.  598— C.  A. 

notice  to  discontinne  Action,  effeot  of.] — ^A 
plaintiff  gave  notice  of  appeal  from  the  refusal 
of  an  injunction.  Shortly  afterwards  the  plain- 
tiff's solicitors  wrote  to  the  defendants'  solicitors 
to  withdraw  the  notice  of  appeal.  Two  days 
after  this  the  plaintiff's  solicitors  gave  the  defen- 
dants' solicitors  notice  of  discontinuance  of  the 
action.  The  defendants'  solicitors  declined  to 
consent  to  the  withdrawal  of  the  appeal  except 
on  terms  to  which  th^plaintiff  s  solicitors  did  not 
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agree,  and  the  appeal  came  on  in  its  turn: — 
Held,  that  the  discontinnancc  of  the  action  put 
an  end  to  the  appeal,  and  that  no  order  could  be 
made  except  to  Btrike  it  out  of  the  })aper. 
Conyheare  v.  Levcu,  13  Ch.  D.  469 ;  28  W.  R. 
330— C.  A. 

Point  not  raiiod  in  Court  below— LaaTO  to  raifo 
in  Court  of  AppoaL] — An  appellant  will  not  be 
allowed  to  raise  in  the  Court  of  Appeal  a  point 
which  he  did  not  raise  in  the  court  below,  even 
though  there  is  some  evidence  in  support  of  it, 
if  the  nature  of  that  evidence  is  such  that,  by 
any  possibility,  the  respondent  might  have  been 
able  to  rebut  it  if  the  point  had  been  raised 
originally.  Firth,  Ex  part e,  Cmchuni,  hi  re,  19 
Ch.  D.  419  ;  61  L.  J.,  Ch.  473 ;  45  L.  T.  120 ;  30 
W.  R.  529— C.  A. 

A  plaintiff  cannot  on  appe^  make  a  case 
not  made  in  his  pleadings,  or  in  the  court  below, 
unless  he  obtain  the  leave  of  the  court.  Xew 
Zealand  Land  Company  v.  Watson  (per  Bram- 
well,  L.  J.),  7  Q.  B.  D.  374 ;  50  L.  J.,  Q.  B.  433 ; 
44  L.  T.  675  ;  29  W.  R.  694— C.  A. 

SoAisal  of  Applioatioii  at  Trial  for  Laaye  to 
amend  Pleadingi.]— When  at  the  trial  of  an 
action  an  application  for  leave  to  amend  the 
pleadings  is  refused,  the  refusal  forms  part  of 
the  judgment,  and  it  is  unnecessary  to  appeal 
separately  from  it ;  but  on  an  appeal  from  the 
judgment  the  court  of  appeal  has  power,  if  it 
thinks  fit,  to  give  leave  to  amend.  Laird  v. 
BHggs,  16  Ch.  D.  663 ;  44  L.  T.  361— C,  A. 

Power  of  Court  of  Appeal  to  amend  Beeord  of 

TriaL]— At  the  trial  of  an  action  the  jury  found 
certain  issues  in  favour  of  the  plaintiff,  and  the 
judge  reserved  judgment.  The  verdict  was  en- 
tered as  a  general  verdict  for  the  plaintiff,  but 
the  judge,  notwithstanding  the  verdict,  gave 
judgment  for  the  defendant.  On  an  appeal  by 
the  plaintiff  from  the  judgment,  the  Court  of 
Appeal  amended  the  rccoi-d  by  entering  the 
verdict  for  the  plaintiff  on  the  issues  only,  and 
affirmed  the  judgment.  Cla/^k  v.  Wood,  9  Q.  B.  D. 
276  ;  47  L.  T.  144;  30  W.  R.  931— C.  A. 

Varying  Order  of  Conrt  below  ai  to  Costs.]— 
If  we  were  to  vary  the  order  of  the  court  below 
as  to  costs  when  an  appeal  on  the  merits  fails, 
we  should  practically  be  allowing  an  appeal  for 
costs  only,  and  appeals  would  be  brougnt  nomi- 
nally on  the  merits,  but  really  only  for  the 
purpose  of  varying  the  order  as  to  costs.  liar- 
pham  V.  Shachlock,  19  Ch.  D.  215  ;  45  L.  T.  572  ; 
30  W.  R.  60— C.  A.,  per  Jesscl,  M.  R.  S,  P„ 
Llanorer  v.  Row  fray,  19  Ch.  D.  232. 

Order  of  Appeal  Conrt— Varying  Minntes— 
Ifotioe  of  Motion  to  Tary.] — Where  any  party  is 
dissatisfied  with  an  order  as  settled  by  the  regis- 
trar, and  desires  to  bring  the  matter  before  the 
court,  he  must,  whether  the  order  be  an  order 
of  the  Court  of  Appeal  or  of  a  court  of  first  in- 
stance, give  notice  of  motion  to  vary  the 
minutes.  General  Share  atid  Tntst  Company  v. 
Wctley  Brick  and  Pottery  Company,  20  Ch.  D. 
130 ;  51  L.  J.,  Ch.  464;  46  L.  T.  70 ;  30  W.  R. 
696— C.  A. 

Power  of  Court  to  reliear.]-«-Under  the  system 
of  procedure  established  by  the  Procedure  Acts 


no  judge  of  the  High  Court  has  any  jurisdiction 
to  rehear  an  order,  whether  made  by  himself  or 
by  any  other  judge,  the  power  to  rehear  being 
part  of  the  appellate  jurisdiction  which  is  trans- 
ferred by  the  acts  to  the  Court  of  AppeaL  St. 
Kazaire  Company,  In  re,  12  Ch.  D.  88  ;  41 L.  T. 
110  ;  27  W.  R.  854— C.  A. 

After  final  judgment  has  been  pronounced  by 
the  Court  of  Appeal  it  is  not  competent  to  the 
court  to  rehear  the  appeal  on  the  ground  of  the 
discovery  of  fresh  facts.  The  proper  course  is 
for  the  party  complaining  to  commence  an 
original  action  impeaching  the  decree.  Floiccr 
V.  Uoyd,  6  Ch.  D.  297  ;  46  L.  J.  Ch.  838  ;  35  L. 
T;  454 ;  26  W.  R.  793— C.  A. 

Semble,  that  where  the  decree  is  impeached 
on  the  ground  of  fraud,  such  an  action  may  be 
commenced  without  leave  of  the  court.    /&. 

To  obtain  leave  to  file  a  bill  of  review  on  the 
ground  of  new  matter  discovered,  the  matter 
must  be  not  only  material,  but  such  that  by 
employing  reasonable  diligence  could  not  pos- 
sibly have  been  used  at  the  hearing.  Michael  v. 
Pi'ipp,  18  W.  R.  423. 

11.  Costs  of  thb  Appeal. 

General  Bule.]— Under  38  &  39  Vict.  c.  77, 
Orti.  L  v.,  costs  are  in  the  discretion  of  the  court, 
and  the  opinion  of  the  judges  of  the  Court  of 
Appeal  is  that  as  a  general  rule,  the  successful 
appellant  will  get  his  costs.  The  old  rule  that 
the  successful  appellant  has  to  bear  his  own  costs 
is  no  longer  to  oe  acted  upon,  unless  the  particu- 
lar conrt  in  the  particular  case  shall  make  an 
order  to  the  contrary.  Mem,,  1  Ch,  D.  41 — 
C.  A. 

On  an  appeal  commenced  under  the  practice 
of  the  Supreme  Court  a  successful  appellant  will, 
in  the  absence  of  special  circumstances,  get  his 
costs  of  the  appeal.  Olivant  v.  Wright,  45  L.  J. 
Ch.  1 — C.  A.  See  aUo  S.  P.,  Masters,  Ex  parte 
Witisor,  In  re,  1  Ch.  D.  113 ;  45  L.  J.  Bk.  18  ;  33 
L.  T.  613  ;  24  W.  R.  113. 

Buoceeding  on  point  not  raised  below.] — ^When 
an  appellant  succeeds  on  a  point  not  raised  in 
the  court  below,  he  will  be  allowed  the  costs  in 
the  court  below,  but  not  the  costs  of  the  appeal. 
Ilussey  V.  Payne,  8  Ch.  D.  670  ;  47  L.  J.,  Ch. 
751  ;  38  L.  T.  543  ;  26  W.  R.  703— C.  A. 

Where  an  appellant  is  successful  on  an  appeal 
upon  a  point  not  adjudicated  upon  in  the  court 
below,  the  general  rule  is  that  he  will  not  be 
allowed  his  costs.  Goddard  v.  Jeffreys,  46  L.  T. 
904— C.  A. 

Judgment  of  Admiralty  Division  Taried— 
Collisioni^-Both  Vessels  found  to  blame.]— Where 
the  Court  of  Appeal  vary  a  judgment  of  the 
Admiralty  Division  that  one  of  two  vessels  only 
is  to  bloine  for  a  collision  by  finding  both  to 
blame,  no  order  will  be  made  as  to  costs  either 
in  the  Court  of  Appeal  or  in  the  court  below, 
but  each  party  will  pay  his  own  costs  of  the 
whole  litigation.  The  Hector  (No.  1),  52  L.  J. 
P.  47— C.  A. 

Interloontorj  Application— Costs  below  and  in 
Conrt  of  Appeal.  J — Where,  upon  an  interlocutory 
application  the  judge  below  has  based  his  deci- 
sion upon  the  merits  of  the  whole  case,  the 
Court  of  Appeal  will  decide  the  question  of  costs 
both  below  and  on  appeal,     Wilkinson  y,  Hull^ 
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SamtUy^  and  West  Riding  Railway  and  Bock 
Company,  30  W.  B.  617— C.  A. 

•  Further  Trial— €oiti  of  Formtr  Trial.]— A 
case  being  sent  down  bj  the  Court  of  Appeal  for 
further  trial,  the  respondent  was  ordered  to  pay 
the  costs  of  appeal  but  not  the  costs  of  the  former 
triaL  Sharalow  v.  Cottcrill,  51  L.  J.,  Ch.  853  ; 
45  L.  T.  572— C.  A. 

Sotioe  by  Sespondeiits  to  Vary  Judgment.]— 
Where  on  an  appeal  notice  has  been  given  bj  the 
respondents  that  thcj  intend  to  apply  to  have 
the  judgment  below  varied,  and  the  appeal  isdis- 
missied,  the  appellant  will  be  ordered  to  pay  the 
costs  of  the  appeal,  except  such  as  were  occa- 
sioned by  the  notice.  The  Jjauretta,  4  P.  D.  25  ; 
48  L.  J.,  P.  D.  &  A.  55 ;  40  L.  T.  414  ;  27  W.  R. 
902— C.  A. 

Costs  of  Appeal  where  Cross-K otioe  of  Appeal 
— Apportionment.] — A  respondent  who  has  given 
cross-notice  of  appeal  under  Ord.  LVIII.  r.  6,  is 
in  the  same  position  as  to  costs  as  if  he  had  pre- 
sented a  cross-appeal.  Where  there  were  two 
respondents  to  an  appeal,  one  of  whom  gave 
cross-notice  of  appeal  respecting  his  co-resi)on- 
<lcnt,  the  court  made  an  apportionment  of  the 
costs  of  the  appeal.  Harrison  v.  Cornwall  Mine- 
rals Railway  Company,  18  Ch.  D.  334  ;  61  L.  J., 
Ch.  68  ;  45  L.  T.  498— C.  A.  S.  P„  JohnJttone  v. 
Cox,  19  Ch.  D.  17 ;  45  L.  T.  667  ;  30  W.  R.  114 
—C.A. 

In  an  action  for  redemption  of  a  mortgage 
vested  in  the  defendant,  K.  as  a  trustee  for  the 
defendant  D.,  who  was  in  possession,  D.  set  up 
the  case  that  he  was  not  in  possession  by  viitue 
of  the  mortgage,  but  under  a  lease.  The  court 
decided  that  he  was  in  possession  as  mortgagee, 
and  made  a  decree  on  that  footing,  but  without 
rests.  The  defendants  appealed.  The  plaintiff 
gave  notice  that  at  the  hearing  of  the  appeal  he 
should  ask  to  have  the  decree  varied  by  directing 
the  account  to  be  taken  with  rests.  The  Court 
of  Appeal  held  that  the  decree  was  right  in 
treating  D.  as  mortgagee  in  possession,  but 
refused  to  direct  rests  : — Held,  that  as  the  case 
was  one  where  the  costs  could  not  have  been 
materially  increased  by  the  notice,  the  costs 
ought  not  to  be  apportioned  as  in  Harrhon  v. 
Cornwall  Mineralt  Company  (18  Ch.  D.  334),  but 
that  the  defendants  shoulcl  have  6/.  for  their 
costs  incidental  to  the  notice.  Robinson  v. 
Drakes,  23  Ch.  D.  98 ;  48  L.  T.  740  ;  31  W.  R. 
871— C.  A. 

Costs  of  Shorthand  Writers*  IRoXM.I^See  supra, 
Evidence. 

Costs  of  VBneeessarj  Motions  in  Court  of 
Appeal.] — On  the  26th  of  June  an  appellant  in 
bankruptcy  was  ordered  to  give  additional 
security  for  the  costs  of  the  appeal.  On  the  ith 
of  November,  the  security  not  having  been  given, 
the  respondent's  solicitor,  without  having  pre- 
viously written  to  the  appellant's  solicitors,  gave 
notice  of  motion  to  dismiss  the  appeal  for  want 
of  prosecution.  On  the  13th  of  JNovember  the 
additional  security  was  given,  and  on  the  14th  of 
November  the  motion  to  dismiss  came  on  to  be 
heard  : — Held,  that  the  appellant  must  pay  the 
costs  of  the  motion,  and  that  the  appeal  could 
not  be  heard  until  ho  had  done  so.    Isaacs,  £x 


parte,  Raum,  In  re  (No.  2),  10  Ch.  D.  1 ;  47 
1.  J.  Bk.  Ill  ;  39  L.  T.  620 ;  27  W.  R.  297— 
C.A. 

Appeal  Withdrawn— Kotiee  of  MotiLon  for  Costs 
of  Appeal.] — An  appellant's  solicitors  wrote  to 
the  solicitors  of  the  respondent  withdrawing 
their  notice  of  appeal  as  irregular.  The  respon- 
dent, who  had  delivered  briefs  to  oppose  the 
appeal,  applied  ex  parte  to  discharge  the  notice 
of  appeal  with  costs  : — Held,  that  notice  of 
motion  must  be  given.  Oak  well  Collieries,  In  re, 
7  Ch.  D.  706  ;  26  W.  R.  577— C.  A. 

Appeal  Abandoned  after  Kotioe  of  Appeal.] — 
On  the  20th  of  December,  1880,  C.  gave  notice 
of  appeal,  but  did  not  set  it  down.  On  the  11th 
of  January  he  sent  a  letter  withdrawing  his 
notice  of  appeal.  On  the  next  day  the  solicitor 
for  the  respondents  wrote  to  C.  saying  that  he 
had  delivered  briefs,  and  that  unless  C.  would 
undertake  to  pay  the  respondent's  costs  of  the 
appeal  the  usual  pn)ceedings  would  be  taken  to 
enforce  payment  of  them.  C.  did  not  answer 
this  letter.  The  respondents  then  moved  that 
the  appeal  might  be  dismissed,  and  that  C.  might 
be  ordered  to  pay  the  costs  of  the  appeal  and  of 
this  application,  and  an  order  was  made  accord- 
ingly. Charlton  v.  Charlton,  16  Ch.  D.  273  ;  29 
W.  R.  406— C.  A. 

Where  parties  who  have  set  down  their  appeal 
obtain  leave  to  withdraw  it,  they  will  only  be 
ordered  to  pay  such  costs  as  they  would  have  had 
to  pay  if  the  appeal  had  been  heara  that  day 
and  dismissed  with  costs.  Att.-  Gen.  v.  Hali/ajo 
{Corporation),  5  L.  R.,  Ch.  116  ;  22  L.  T.  82. 

The  relators  in  an  information  appealed 
against  the  decree  of  a  vice-chancellor.  After 
the  appeal  was  set  down  costs  were  incurred  by 
an  application  to  the  attorney-general  to  with- 
draw his  fiat.  The  appellants  then  applied  for 
leave  to  withdraw  the  appeal.  The  court,  on 
giving  leave,  refused  to  make  any  special  order 
as  to  the  costs  occasioned  by  the  application  to 
the  attorney-general,    lb. 

Of  Applioation  for  Costs  of  Abandoned  If otice 
of  Appeal.] — The  costs  of  an  application  for  the 
costs  of  an  abandoned  notice  of  appeal  will  not 
be  allowed  unless  a  previous  demand  for  pay- 
ment of  them  has  been  made  and  not  complied 
with.  Grijiny.  Allen,  11  Ch.  D.  913;  28  W. 
R.  10— C.  A. 

Of  Abandoned  Kotioe  of  Motion.] — ^A  defen- 
dant in  an  action  which  had  been  tried  by  a 
judge  without  a  jury  gave  notice  of  appeal 
against  the  judgment,  and  also  obtained  ex  parte 
a  rule  nisi  for  a  new  trial.  He  did  not  set  down 
the  appeal  for  hearing,  but,  before  the  aipimcnt 
of  the  rule  for  a  new  trial,  gave  fresh  notice  of 
appeal  frofli  the  judgment.  There  was  a  sub- 
stantial question  to  be  tried  as  to  the  measure  of 
damages  : — Held,  that  the  plaintiff  was  entitled 
to  the  costs  of  the  first  notice  of  appeal  as  an 
abandoned  motion  ^  Secondly,  that  the  second 
notice  of  appeal  was  unnecessary,  inasmuch  as 
the  whole  question  could  be  tried  under  Rules 
of  Court,  1875,  Ord.  XL.  r.  10,  upon  the  appli- 
cation to  make  the  rule  for  a  new  trial  absolute. 
Waddell  v.  Rlockley,  10  Ch.  D.  416  ;  40  L.  T. 
286  ;  27  W.  R.  233— C.  A. 

Tazatioii  of  Costs  of  Appeal  before  Termina- 
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tioA  of  Aoti<m.J — An  application  by  a  defendant 
in  an  action  lu  the  Qneen^s  Bench  Division,  to 
strike  out  the  statement  of  claim  as  cmbanaes- 
ing,  having  been  refused  bj  a  divisional  court, 
the  defendant  appealed,  and  the  Court  of  Ap- 
peal made  an  order  **  that  the  judgment  of  the 
court  below  be  reversed  with  costs  of  this  appeal 
and  of  the  proceedings  in  the  court  below." 
The  defendant  applied  to  the  master  to  tax  the 
costs,  which  he  declined  to  do  on  the  ground 
that  they  were  costs  of  an  interlocutory  applica- 
tion, and  that  the  taxation  must  stand  over  till 
the  termination  of  the  action  : — Held,  by  the 
Court  of  Appeal,  that  the  practice  of  the  com- 
mon law  divisions  to  have  only  one  taxation  of 
costs  in  an  action  does  not  apply  where  costs  are 
given  by  the  Court  of  Appeal,  and  that  under  an 
order  of  the  Court  of  Appeal,  directing  payment 
of  costs,  without  any  intimation  that  the  taxa- 
tion and  payment  are  to  be  postponed,  the  party 
to  whom  they  are  ordered  to  be  paid  is  entitled 
to  have  them  taxed  and  paid  forthwith.  Ph  illijfp« 
V.  PhUlipps,  5  Q.  B.  D.  60 ;  28  W.  B.  376-C.  A. 

XxLfbroing  Order  for  Payii|ont  ponding  Appeal.] 

— A  party  to  whom  costs  have  been  ordered  to 
be  paid  will  not  be  restrained  from  enforcing  the 
order  pending  an  appeal  to  the  House  of  Lords, 
if  his  solicitors  undertake  to  refund  if  the  order 
should  be  reversed.  Morgan  v.  Elford,  4  Ch.  D. 
352  ;  25  W.  R.  136. 

The  payment  of  costs,  to  be  paid  under  a  de- 
cision against  which  there  is  a  bon&  fide  inten- 
tion to  appeal  to  the  House  of  Lords,  will  not  be 
stayed  where  the  solicitor  receiving  such  casts 
personally  undertakes  to  repay  them  in  the 
event  of  the  order  of  the  court  below  being  re- 
versed. Grant  v.  Banqnc  JfYaihco-Egypticnne, 
3  C.  P.  D.  202 ;  47  L.  J.,  C.  P.  455 ;  38  L.  T. 
622  ;  26  W.  B.  669— C.  A. 

The  mere  chance  of  a  litigant  obtaining  costs 
upon  a  decision  at  some  subsequent  stage  of  the 
proceeding  is  no  ground  for  staying  the  payment 
of  costs  already  ordered  to  be  paid  under  a  sepa- 
rate judgment,    lb, 

12.  In  Chancebt  before  Judicature  Acts. 

[  Ca*p^  which  may  he  Wfefvlly  conjmlted  under 
tite  present  practice  will  be  found  under  this 
subhead, ] 

Praotioe.] — When  a  judge  of  a  court  of  first 
instance  declines  to  decide  a  quastion  on  a  peti- 
tion, and  expresses  his  wish  that  it  should  be 
brought  before  the  Appeal  Court,  the  projier 
course  is  for  the  petitioner  to  present  a  short 
petition  of  appeal  pro  formS.  Berkeley  {Jiarl), 
In  re,  10  L.  R.,  Ch.  66  ;  44  L.  J.,  Ch.  3  ;  23  W. 
B.  195. 

When  a  judge  has  decided  on  an  adjourned 
summons  a  question  which  has  arisen 'in  proceed- 
ings in  his  chambers,  but  no  order  has  been 
drawn  up,  no  ap|)eal  can  be  brought  from  his 
decision.  Vyse  v.  Fotcter,  10  L.  R.,  Ch.  236  ;  44 
L.  J.,  Ch.  344  ;  23  W.  R.  299. 

Special  leave  had  been  given  to  make  an 
original  motion  before  the  Court  of  Appeal  in  a 
cause  which  had  been  heard  before  the  court. 
and  in  which  an  appeal  was  pending  in  the 
House  of  Lords:— Held,  that  the  respondent 
had  no  right  to  have  the  motion  first  heard  before 
the  vice-chancellor.  Potcell  v.  Elliot,  20  W.  R. 
194. 


A  motion  by  defendants  to  expunge  evidence 
for  scandal  and  impertinence  was  ordered  to 
stand  over  till  the  hearing  of  the  cause.  At  the 
hearing  a  decree  was  made  both  on  the  hearing 
and  on  the  motion,  by  which  substantial  relief 
was  given,  and  the  motion  was  refused,  and  the 
evidence  sought  to  be  expunged  was  entered  as 
read.  The  plaintiff  ap|jealed  from  part  of  the 
decree,  whicn  was  varied  by  the  Lords  Justices  : 
— Held,  that  the  whole  decree  was  opened  to  the 
respondents  on  the  appeal,  and  on  their  applica- 
tion the  order  on  the  motion  was  reversed,  and 
the  evidence  directed  to  be  expunged.  Middle- 
mas  V.  WiUon,  10  L.  R.  Ch.  230  ;  44  L.  J.,  Ch. 
476  J  32  L.  T.  105  ;  23  W.  R.  301. 

Af  to  Qoantom  of  Dammgei  Aaiosfod  bj  Jury.] 
— The  Court  of  Appeal  will  not  entertain  an 
appeal  from  an  order  of  the  court  below  assess- 
ing damages,  unless  it  is  shown  that  the  court 
below  has  acted  on  a  wrong  principle  in  assess- 
ing the  quantum  of  damages.  Bau  v.  Ray^  30 
L.  T.  1  ;  22  W\  R.  283. 

Amonnt  Involyed.] — An  appeal  will  not  l)c 
allowed  when  the  amount  in  dispute  is  only 
1/.  lojf.  National  Assurtince  ana  Invest  men  t 
Stfciety,  In  re,  Crass,  In  re,  7  L.  R.,  Ch.  221  ;  41 
L.  J.,  Ch.  341  ;  26  L.  T.  53  ;  20  W.  R.  324. 

A  solicitor  who  had  successfully  prosecuted  a 
claim  on  behalf  of  a  creditor,  under  the 
winding-up  of  a  company,  applied  to  the  court 
for  a  lien  on  the  dividends  payable  to  his  client 
to  the  amount  of  his  costs,  which  amounted  to 
11.  13*.  The  application  having  been  refused, 
the  solicitor  appealed.  The  court  refused  to 
entertain  an  appeal  for  so  trifling  an  amount, 
although  it  was  stated  that  it  was  a  representa- 
tive case,  which  would  govern  many  others. 
lb. 

Costa  of  Appeal.]— The  established  rule,  that 
the  Court  of  Appeal  will  not  give  the  costs  of 
the  appeal  to  a  successful  appellant,  except 
under  special  circumstances,  is  still  in  force.  If 
the  court  docs  not  specially  give  the  costs  the 
appellant  is  not  entitled  to  them.  Denny  v. 
Ilaneoch,  6  L.  R.,  Ch.  138 ;  40  L.  J.,  Ch.  193  ; 
23  L.  T.  795  ;  19  W.  R.  234. 

The  Court  of  Bankruptcy  follows  this  rule, 
and  will  not,  as  a  matter  of  course,  give  the 
costs  of  an  appeal  to  a  successful  appellant. 
Matthews,  Ex  parte,  Civerry,  In  re,  12  L.  R., 
Eq.  596  ;  40  L.  J.,  Bk.  90  ;  19  W.  B.  1005. 

The  costs  of  a  successful  appeal  will  not  be 
given  in  the  absence  of  misconduct  on  the  part 
of  the  respondent.  Stannard  v.  Lee,  6  L.  H., 
Ch.  346  ;  40  L.  J.,  Ch.  489;  24  L.  T.  459  ;  19 
W.  B.  615. 

When  the  decision  of  the  court  below  is 
reversed  the  Court  of  Appeal  does  not  usually 
give  to  the  successful  appellant  the  costs  -of  the 
appeal,  although  it  has  power  to  give  such  costs 
in  special  cases.  Alexander  v.  Mills,  6  L.  R.. 
Ch.  124  ;  40  L.  J.,  Ch.  73  ;  24  L.  T.  206  ;  19  W. 
R.  310. 

An  appeal  on  the  construction  of  a  will,  if 
unsuccessful,  will  in  general  be  dismissed  with 
costs.     Clark  v.  Henry,  6  L.  R.,  Ch.  688. 

Where  a  decree  of  the  court  below,  although 
in  substance  affirmed,  was  varied  to  the  extent 
of  protecting  the  interests  of  persons  other  than 
the  respondent,  no  costs  were  given.  London 
and  South  Western  If  ail  tea  y  Com jmny  y.  Black' 
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more,  4  L.  B.,  H.  L.  610 ;  '8»  L.  J.,  Cb.  713  ;  98 
L.  T.  504  ;  19  W.  R.  306—11.  L. 

The  Court  oi  Appeal  refuses  to  inqairc  into 
the  yanoiis  causes  wliieh  may  haVo  iiiflnenoed 
the  decision  of  the  oourt  below  in  awarding 
costs,  and  therefoxe  an  appeal  for  costs  will  not 
generally  be  entertained ;  bat  where  the  judge 
of  the  court  below  placed  on  reoord  on  the  face 
of  the  decree  the  reason  why  he  ordered  the 
party  to  pay  the  costs,  and  such  reason  was 
ibanded  on  the  determination  of  a  question  of 
law,  the  Court  of  Appeal*  allowed  the  qnedtiou 
of  law  to  be  argued  on  the  appeal,  that  it  might 
determine  whether  the  reason  embodied  in  the 
decree  by  the  judge  below  was  well  founded. 
Walker  v.  French,  21  W.  R.  493. 

An  .appellant  gave  notice  to  a  respondent 
whose  costs  thd  afjpellant  had  been  ordered  to 
pay,  that  no  alteration  in  the  order,  as  to  his 
costs  was  asked  for,  and  offered  to  pay  his  coats : 
— ^Held,  that  the  respondent  was  not  entitled  to 
his  costs  of  appealing  on  the  appeal.  Upmann  v. 
mkan,  7  L.  H.,  Ch.  130 ;  41  U  J.,  Ch.  240  ;  2d 
L.  T.  813. 

•The  costs  of  an  unnccossary  party  to  an 
appeal  ordered  to  be  paid  by  the  appellant. 
ScholeJU'ld  V.  Loekwood,  4  De  0„  J.  &  S.  22. 

When  exceptions  for  scandal  have  been  over- 
ruled in  the  court  below,  but  allowed  on  appeal, 
the  court  gave  the  successful  appellant  his  costs, 
both  of  the  appeal  and  in  the  court  below  as 
between  solicitor  and  client.  CkriHie  v.  Christie, 
8  L.  R.,  Ch.  499 ;  42  L.  J.,  Ch,  544  ;  28  L.  T. 
607  ;  21  W.  R.  493. 

Bapaymdnt  of  IConej  on  lUyersal.]— When 
m^ney  has  been  paid  under  a  decree  which  is 
afterwards  reversed,  it  must  be  repaid  with  inte- 
rest. Imperial  Mercantile  Credit  Attoeiation 
T.  Coleman,  40  L.  J.,  Ch.  262. 


III.    APPEAL    FROM    JUDGR   IN 
CHAMBERS. 

1.  Practice  in  Chancery  Division, 

2.  Practice  in  Common  Law  Division*, 

1.  Practice  in  Chakcebt  Division. 

From  Judge  in  Chambers  to  Jndge  in  Court — 
Praetioe  when  Appeal  to  Court  of  Appeal 
Desired.] — In  the  Rolls  Court  it  is  the  practice, 
following  the  former  practice  of  Jcsscl,  M.  R., 
to  adjourn  summonses  into  court  for  argument 
or  judgment  in  cases  in  which  an  appeal  is 
desired.  If  there  is  no  such  adjournment,  the 
proper  course,  so  far  as  any  application  to  the 
court  below  is  concerned,  is  for  a  party  wishing 
to  appeal  to  move  in  court  to  discharge  the 
order  made  in  chamberSi  not  to  apply  to  the 
oourt  below  for  leave  to  appeal  direct  to  the 
Court  of  AppeaL  HoUoioay  v.  Chest  on,  19  Ch. 
D.  510  ;  .-il  L.  J.,  Ch.  208  ;  30  W.  R.  120.  But 
see  next  case. 

Where,  on  a  summons  heard  in  chambers,  an 
order  has  been  made  by  the  judge  and  not  ad- 
journed into  court,  and  there  is  a  desire  to 
appeal  against  it,  the  proper  course  is  not  to 
move  in  court,  on  notice,  to  discharge  the  order, 
or  for  a  certificate  that  the  judge  does  not  desire 
it  to  be  reheard,  bnt  to  miJce  an  application  in 
chambers.  MolUnoay  v.'  Cheston  (supra}  not 
followed.    Butler's    Wharf   dymp^cmiff  In   re, 


Andersen  y-.  ^ytler*s  mutrf  Company,  21  Ch. 
0.  131  ;  61  L.  J„  Ch.  694  ;  30  W.  R.  723. 

When  a  case  has  been  heard  by  a  judge  in 
chambers  in  the  Chancery  Division,  and  parties 
desire  to  appeal  to  the  Court  of  Appeal  without 
another  argument  before  the  judge  in  court,  it  is 
a  proper  and  convenient  practice  for  the  judge 
to  refuse  leave  to  go  straight  to  the  Court  of 
Appeal,  and  to  insist  on  an  argument  in  court, 
as  the  Court  of  Appeal,  after  the  hearing  in 
court,  has  the  bcneht  of  a  judgment  of  the  court 
below,  with  the  reasons,  if  any,  for  the  decision. 
Manchester  Val  de  Trarers  Paviny  Company  v. 
Slagyy  47  L.  T.  556— C.  A, 

An  appeal  on  a  mere  ix)int  of  practice,  such 
as  security  for  costs,  may  be  made  from  an  order 
made  in  ohambcrs,  without  obtaining  the  judge's 
certificate.  Northampton  Coal  Company  v. 
Midland  Waggon  armpany,  7  Ch.  D.  500 ;  38 
L.  T.  82 ;  26  W.  R.  485— C.  A. 

An  order  made  by  a  judge  of  the  Chancexy 
Di vision. peraonally  in  chambers  may  be  appealed 
from  equally  with  an  order  made  by  him  in 
court  Kisiim,'In  re,  Thomas  v.  Elsom^  6  Ch.  D. 
34«;  25  W.  R.  871— C.  A. 

As  a  general  rule,  however,  a  certificate  should 
be  obtained  from  the  judge  that  he  docs  not 
desire  to  hear  any  further  argument  in  court. 
But  the  object  of  such  a  certificate  is  only  to 
satisfy  the  Court  of  Appeal  that  the  judge  has 
judiciaUy  determined  the  matter,  and,  if  other- 
wise satisfied  of  that  fact,  the  Court  of  Appeal 
will  hear  the  appeal  without  a  certificate  if  the 
judge  declines  to  give  one.    lb. 

Application  should  in  such  a  case  be  made  to 
the  Court  of  Appeal  for  leave  to  set  down  the 
appeal  without  the  judge*s  certificate.    Ih, 

A  caveat  against  the  inrolment  of  an  order  in 
chambers  is  not  prosecuted  with  effect  by  service 
within  twenty -eight  days  after  it  is  warned  of 
notice  of  motion  before'  the  judge  in  court  to  dis- 
charge the  order.  Lewis,  In  re,  Repuhlic  of 
Paraguay,  Ew  parte,  46  L.  J.,  Ch.  62 — C.  A. 

Doubts  thrown  on  the  propriety  of  the  practice 
of  the  Court  of  Appeal  in  Chancery  in  refusing 
to  hear  an  appeal  from  an  order  in  chambcrri. 
though  made  by  the  judge  himself,  without  an 
application  to  the  judge  in  court  to  discharge 
the  order.    lb. 

An  appeal  can  be  made  direct  to  the  Court  of 
Appeal,  without  leave,  from  an  order  made  in 
chambers,  where  the  matter  has  been  fully 
ar;gued  before  the  judge  himself ;  the  fact  tliat 
it  has  been  so  made  should  appear  on  the  order 
itself,  or  be  certified  by  the  chief  clerk.  Murr 
V.  Cooke,  34  L.  T.  751 ;  24  W.  R.  756. 

The  Court  of  Appeal  will  only  hear  an  appeal 
from  an  order  made  in  chambers,  when  the  judge 
who  makes  the  order  certifies  that  the  case  has 
been  so  fully  argued  before  him,  that  he  does  not 
desire  to  hear  it  re-argued  in  court.  WarraiU 
Finance  Company,  E»  parte,  5  L.  R.,  Ch.  88  ; 
39  L.  J.,  Ch.  185. 

Hotiee  of  Appeal— Time  for.] — In  an  action  to 
set  aside  a  contract  for  fraud,  on  the  23rd  June, 
the  judge  made  an  order  in  chambers,  upon  a 
summons  taken  out  by  the  defendants.  The 
order  was  not  drawn  up,  passed  and  entered 
until  the  14th  July.  On  the  18th  July,  the 
plaintiff  gave  notice  of  a  motion  in  court  to  dis- 
charge the  order.  The  judge  refused  the  motion, 
on  the  ground  that  it  was  his  invariable  rule  that 
notices  of  motion  to  discharge  orders  made  in  his 
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chambers  must  be  given  within  twenty-one  da^^  | 
from  the  date  of  pronouncing  the  order,  and  not 
from  the  date  of  its  being  perfected,  whether  the 
order  was  a  simple  refusial  of  an  application  or 
not.  Sect.  50  of  the  Judicature  Act,  1873,  pro- 
vides that  orders  made  bj  a  judge  in  chambers 
(except  the  discretionary  orders  mentioned  in 
sect  49)  may  be  set  aside  or  discharged  ui)on 
notice  by  any  divisional  court,  or  by  the  judge 
sitting  in  court,  *^  according  to  the  course  and 
practice  of  the  division  of  the  High  Ck)urt  to 
which  the  particular  cause  or  matter  in  which 
such  order  is  made  may  be  assigned."  There  did 
not  appear  to  be  any  settled  practice  of  the 
Chancery  Division  as  to  the  time  within  which 
such  appeals  from  the  judge  in  chambers  to  the 
judge  in  court  should  be  brought : — Held,  that 
following  the  analogy  of  Ord.  LVIII.  r.  IB,  the 
limit  of  time  for  applying  to  a  judge  in  court  to 
discharge  an  order  made  by  him  in  chambers  is 
twenty-one  days  from  the  date  of  pronouncing 
the  order  in  the  case  of  a  simple  refusal,  and,  in 
other  cases,  twenty-one  days  from  the-  date  of 
the  perfecting  of  the  order.  HetUly  v.  Newton, 
19  Ch.  D.  326  ;  51  L.  J.,  Ch.  225  ;  45  L.  T.  455  ; 
30  W.  R.  72— C.  A. 

Ord.  LVIIL  r.  15,  limiting  the  time  for  bring- 
ing appeals,  does  not  apply  to  the  time  for 
making  motions  before  a  divisional  court  or  a 
judge  in  court  to  discharge  an  order  in  chambers ; 
but  in  the  Chancery  Division  the  practice  is,  that 
no  such  motion  shall  be  made  without  special 
leave  after  twenty-one  days.  Dickson  v.  Jiarri- 
son,  9  Ch.  D.  243  ;  47  L.  J.,  Ch.  761 ;  38  L.  T. 
794  ;  26  W.  R.  730— C.  A. 

2.  Pbacticb  in  Common  Law  Divisioua 

Order  of  Judge  in  Chambers — ^What  is.]— An 
order  made  by  a  registrar  sitting  as  judge  under 
Ord.  LIV.  is  not,  for  the  purposes  of  the  Judica- 
ture Act,  1873,  s.  50,  an  order  made  by  a  judge 
in  chambers,  and  hence,  where  such  an  order  has 
been  reviewed  by  a  judge  in  court,  an  appeal 
from  the  judge's  decision  will  lie  wiliout  special 
leave.  The  Vivar,  2  P.  D.  29  ;  35  L.  T.  782  ;  25 
W,  R.  453— C.  A. 

Time  for  Appealing.]— Ord.  LIV.  r.  6  (as 
amended  R.  March,  1879,  r.  8),  which  directs  that 
an  appeal  from  a  decision  at  chambers  shall  be 
made  within  eight  days,  applies  to  decisions  at 
chambers  during  the  long  vacation  ;  and  if  that 
period  has  elapsed  without  the  sitting  of  a  divi- 
sional court,  the  right  to  appeal  is  lost,  unless 
the  party  decided  against  obtains  an  extension 
f)f  time.  An  order  empowering  the  plaintiff  to 
sign  judgment  upon  a  specially  indorsed  writ, 
was  made  by  a  judge  at  chambers  upon  the  29th 
of  August :  the  time  for  appealing  to  a  divisional 
court  was  on  the  2nd  of  September,  extending 
conditionally  upon  payment  into  court  of  the 
sum  sued  for  within  fourteen  days.  This  condi- 
tion was  never  fulfilled,  and  no  divisional  court 
sat  during  the  long  vacation.  Upon  the  first  day 
of  Michaelmas  sittings,  the  defendant  moved  the 
Exchequer  Division  to  set  aside  the  order  made 
upon  the  29th  of  August : — Held,  that  as  more 
than  eight  days  had  elapsed  since  the  order  was 
made,  no  appeal  could  lie.  Runtz  v.  Sheffield,  4 
Ex.  D.  150  ;  48  L.  J.,  Ex.  385  ;  40  L.  T.  539— 
C.  A. 

An  order  having  been  made  in  chambers  on 
the  20th  of  June,  the  defendant,  on  the  24th, 


gave  notice  of  appeal  to  a  divisional  court  for 
Saturday,  the  28th.  The  court  sat  on  the  26th  to 
hear  motions,  and  was  sitting  on  the  28th,  but 
not  for  the  purpose  of  hearing  motions.  The 
defendant  brougnt  forward  his  motion  on  the 
30th,  being  the  next  day  on  which  the  court  sat 
to  hear  motions  : — Held,  that  the  appeal  motion 
was  out  of  time,  since  a  court  to  which  an  appli- 
cation to  enlarge  the  time  could  be  made  had 
been  sitting  within  the  eight  days.  Stirling  v. 
Du  Barry,  6  Q.  B.  D.  65  ;  28  W.  R.  406— C.  A. 

When  notice  of  motion  of  appeal  from  a  de- 
cision in  chambers  was  given  on  the  eighth  day 
after  the  decision  : — Held,  that  under  Ord.  LIV. 
r.  6,  it  was  too  late,  as  the  notice  must  be  given 
so  that  the  motion  can  be  heard  within  eight 
days  after  the  decision  appealed  against.  Fox 
V.  Wallu,  2  C.  P.  D.  45  ;  35  L.  T.  690 ;  26  W.  R. 
287— C.  A. 

By  Ord.  LIV.  r.  6,  appeals  from  chambers 
*^  shall  be  by  motion,  and  shall  be  made  within 
eight  days  after  the  decision  appealed  against." 
It  is  not  a  sufficient  compliance  with  this  rule  to 
give  notice  of  motion  within  eight  days.  Deykin 
V.  Coleman,  36  L.  T.  195;  25  W.  R.  294— 
C.  A. 

A  judge  at  chambers  having  made  an  order  on 
the  29th  of  August,  the  party  affected  by  such 
order  moved  the  divisional  court  to  rescind  it 
during  the  Michaelmas  sittings  within  eight  dayn 
from  the  commencement  of  such  sittings  :  — 
Held,  that  the  application  was  too  late,  inasmuch 
as  by  Ord.  LIV.  r.  6,  an  appeal  from  a  judge  at 
chambers  must  be  within  eight  days  from  the 
decision  appealed  against.  Crom  v.  SamveU,  2 
C.  P.  D.  21  ;  46  L.  J.,  C.  P.  1  ;  35  L.  T.  423  ;  25 
W.  R.  45.  . 

When  an  appellant  from  chambers  has  only 
the  eighth  and  last  day  whereon  to  move,  and  it 
happens  that  no  divisional  court  sits  on  that  day, 
the  right  of  ap(>eal  is  not  lost,  but  the  appellant 
must  move  the  next  practicable  court.  Porrest 
V.  Dariit,  2(5  W.  R.  534. 

When  the  last  of  the  eight  days,  limited  by 
Ord.  LIV.  r.  6,  for  appealing  from  a  decision  at 
chambers  expires  on  a  Sunday,  the  appellant  has 
the  following  Monday  for  appealing.  Taylor  v. 
JoncJt,  45  L.  J.,  C.  P.  110  ;  34  L.  T.  131. 

Extension  of  Time.] — By  one  of  the  general 
orders  of  the  Judicature  Act,  1875,  eight  days 
only  are  given  for  an  appeal  to  the  divisional 
court  against  an  order  made  by  a  judge  at  cham- 
bers : — Held,  that  that  limitation  of  time  docs 
not  affect  the  right  to  appeal  against  an  order 
made  in  vacation  at  chambers,  when  no  divisional 
court  would  be  sitting  within  the  eight  days. 
The  time  for  appealing  against  such  an  order 
ought,  almost  as  a  matter  of  course,  to  be  en- 
larged. Wallingford  v.  Mutual  Society,  6  App. 
Cas.  685  ;  50  L.  J.,  Q.  B.  49  ;  43  L.  T.  258  ;  29 
W.  R.  81— H.  L.  (E.) 

Where  an  order  had  been  made  at  chambers, 
and  the  eight  days  had,  under  such  circum- 
stances, expired  without  an  appeal  to  the  divi- 
sional court,  the  fact  that  an  execution  had  in 
the  meantime  issued,  makes  no  difference  in  the 
matter.    2h. 

Under  Ord.  VII.  r.  6,  the  court  or  a  judge  has 
power  to  enlarge  the  time  for  appealing  against 
an  order  in  chambers,  notwithstanding  that  the 
time  for  appealing  has  elapsed,  and  that  the 
action  stands  dismissed  under  the  order.  Carter 
V.  Stubbi,  6  Q.  B.  D.  116  ;  50  L.  J.,  Q.  B.  161 ;  43 
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L.  T.  746  ;  29  W.  R.  132— C.  A.    Affinning  50 
L.  J.,  Q.  B.  4. 

What  Orders  are  before  Court  of  Appeal.]— 
An  order  at  chambers  was  made  refusing  leave 
to  defend,  except  on  terms,  the  time  for  per- 
forming which  was  allowed  by  the  defendant 
to  expire,  and  another  order  at  chambers  was 
afterwards  made  refusing  leave  to  enlarge  the 
time  within  which  the  first  order  might  be  con- 
tested. An  appeal  was  then  taken  to  the  divi- 
sional court  against  the  second  order,  when  that 
court  desired  that  the  notice  of  motion  should  be 
considered  as  amended  so  as  to  include  the  tirst 
order  : — Held,  that  the  two  orders  were  thus 
brought  fully  before  the  court,  and  the  judgment 
then  given  must  be  taken  as  applicable  to  both 
of  them.  WalUngford  v.  Mittual  Society,  5  App. 
Cas.  685  ;  30  L.  J.,  Q.  B.  49  ;  43  L.  T.  258  ;  29 
W.  R.  81— H.  L,  (E). 

For  the  same  reason,  in  an  appeal  against 
that  judgment,  the  Court  of  Appeal  must  be 
considered  to  have  had  both  the  orders  brought 
under  its  revision,  and  on  an  appeal  to  the  House 
of  Lords  both  the  orders  and  both  the  judgments 
were  brought  into  discussion.    Ih. 

Preeh  Affidavit.]— The  divisional  court  on  an 
appeal  from  chambers  will,  as  a  matter  of  con- 
venience, allow  a  new  affidavit  made  since  the 
date  of  the  order  at  chambers  to  be  read.  Robin- 
son V.  Bradshan,  32  W.  R.  95. 

Costs.] — Costs  follow  a  reversal  of  a  decision 
of  a  judge  at  chambers.  Friend  v.  London^ 
Chatham,  and  Dorer  Railway  Company,  25 
W.  R.  735— C.  A. 


IV.   APPEALS   FROM  MASTER  TO  JUDGE 

IN  CHAMBERS. 


What  the  subject  of  Appeal— Appeal  for 
Costs.] — The  enactment  in  s.  49  of  the  Judica- 
ture Act,  1873,  that  no  order  by  the  High  Court, 
or  any  judge  thereof,  as  to  costs  only  which  by 
law  are  left  to  the  discretion  of  the  court,  shall 
be  subject  to  any  appeal,  does  not  apply  to  the 
order  of  a  master  or  district  registrar,  and  there- 
fore a  judge  of  such  court  has  power  to  vary  as 
to  costs  an  order  of  a  district  registrar  dismissing 
the  action  without  ca?ts.  Foster  v.  Edwardx,  48 
L.  J.,  Q.  B.  767. 

Tiaie  for  Appealing.] — In  order  that  an  appeal 
from  a  master  to  a  juc^  at  chambers  may  be  in 
time,  according  to  Ord.  LIV.  r.  4,  it  is  not  suffi- 
cient that  the  appeal  summons  should  be  taken 
out  within  four  dajrs  from  the  master's  decision, 
but  it  must  be  heard  or  adjourned  within  the 
four  days.  Bell  v.  North  Staffordshire  Railway 
Company,  4  Q.  B.  D.  205  ;  48  L.  J.,  Q.  B.  518  ; 
27  W.  R.  263. 

Extension  of  Time  for  Appeal.] — ^Within  four 
days  from  the  decision  of  a  master  at  chambers, 
an"  appeal  summons  was  taken  out  and  made  re- 
tamable  at  a  date  after  the  expiration  of  the 
four  days,  but  on  the  first  day  when  any  judge 
would  sit  at  chambers : — The  court  held,  that, 
under  the  circumstances,  the  time  might  be  en- 
laiged  under  Ord.  LVII.  r.  6,  and  that  no 
summons  for  that  purpose  was  neoessa^  under 
Ord.  LFV.  r.  1.     Gihbans  v.  London  Financial 


Atsoeiation,  4  C.  P.  D.  2C3  ;  48  L.  J.,  Ch.  514  ;  27 
W.  R.  619. 

On  the  2nd  November  an  order  was  made  dis- 
missing an  action  unless  a  statement  of  claim 
was  delivered  within  seven  days,  and  on  the  9th 
November  this  time  was  extended  by  three  days. 
On  the  14  th  November  the  plain tiflE  delivered  his 
statement  of  claim,  and  on  the  following  day  the 
defendant  drew  up  and  served  the  order  of  the 
2nd  November.  On  the  17  th  November  the 
master,  and  subsequently  a  judge,  made  an  order 
that  the  statement  of  claim  do  stand  : — Held, 
that  the  time  of  appealing  from  the  order  of  the 
2nd  November  should  be  extended.  Metcalf  v. 
British  Tea  Association,  46  L.  T.  31. 


V.    APPEAL    FROM     CHIEF    CLERK    TO 

JUDGE. 

Adjournment  to  Judge.  ^  —  An  adjournment 
from  the  chief  clerk  to  the  judge  in  person  is  not 
in  the  nature  of  an  appeal.  Watts,  In  re,  Smith 
V.  Watts,  22  Ch.  D.  1  ;  52  L.  J.,  Ch.  209  ;  48  L. 
T.,  167  ;  31  W.  R.  262— C.  A. 

VL   APPEALS  FROM  INFERIOR  COURTS. 

Appeal  from  Court  of  Passa^^e  of  Liyerpool 
exercising  Admiraltj  Jnrisdietion  —  Seenrity 
for  Costs.]  —  The  appeal  from  the  Court  of 
Passage  of  Liverpool  exercising  admiralty  juris- 
diction is  under  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868  (31  k  32  Vict.  c.  71),  s. 
26,  and  security  for  costs  must  be  given  before 
the  instrument  of  appeal  is  lodged.  The  Ganges, 
5  P.  D.  247  ;  43  L.  T.  12— C.  A. 

County  Palatine  of  Lancaster.] — Ord.  LVII  I. 
of  the  Rules  of  Court,  1875,  applies  to  appeal 
from  the  court  of  the  County  Palatine  of  Lan- 
caster as  well  as  to  appeals  from  the  High  Court 
of  Justice,  and  the  time  for  apjjealing  is  now  re- 
gulated by  rule  16  of  that  Order,  and  is  no 
longer  governed  by  the  General  Orders  of  1 865 
regulating  appeals  from  the  court  of  the  County 
Palatine.  Lee  v.  Nuttall,  12  Ch.  D.  61  ;  48  L. 
J.,  Ch.  616  ;  41  L.  T.  4  ;  27  W.  R.  805— C.  A. 


Time  for  Entry — Setting  down  for  Hearing — 
Kotice  of  Appeal.] — Where  a  rule  nisi  is  ob- 
tained on  a  motion  by  way  of  appeal  to  reverse 
a  judgment  of  an  inferior  court,  unless  the  appeal 
be  entered  in  the  list  at  the  crown  office  of  the 
Queen's  Bench  Division,  in  compliance  with  Ord. 
LVIII.  r.  19,  before  the  day  named  for  the  hear- 
ing of  the  appeal  in  the  notice  to  show  cause, 
the  appeal  will  be  taken  to  have  been  abandoned, 
and  the  appellant  will  have  lost  his  right  to  be 
heard.    Donovan  v.  Broiv7i,  42  L.  T.  30. 

From  Quarter  Sessions  to  Divisional  Court.]— 

See  sub  tit.  Justice  op  the  Peace. 

From  County  Court  to  Divisional  Court.] — 
See  County  Court. 

From  Mayor's  Court  to  Divisional   Court.] — 

See  Mayor's  Court. 
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Mason  v.  Jifa^on,  8  P.  D.  21  ;  52  L.  J.,  P.  27  ;  48 
L.  T.  290  ;  31  W.  R.  361— C.  A. 

Leave  was  refused  to  a  defendant  to  addncc 
fresh  evidence  on  the  hearing  of  an  appeal  for 
the  purpose  of  proving  admissions  made  by  the 
plaintiff  in  conversation.  Glover  v.  Daubney^ 
4  De  G.,  F.  &  J.  561. 

Leave  to  SnbpoBna  without  Prejudice.] — On 
an  application  to  subpoena  a  witness  who  had 
made  no  affidavit  in  the  suit,  to  attend  for  ex- 
amination on  the  hearing  of  an  appeal,  the 
court  granted  leave  to  subpoena  him  without 
prejudice  to  the  question  as  to  whether  or  not 
nis  evidence  should  be  admitted.  Coal  Eeono- 
mUing  Oat  Company^  In  re,  Gover'%  Cate^  24 
W.  R.  Z^. 

Town  of  Court  to  order  Kramination  of  "VHt- 
neises.] — The  Court  of  Appeal  may  order  certain 
witnesses  on  either  side  to  attend  for  examination 
before  the  court  itself,  in  preference  to  ordering 
a  new  trial.  Jd^ColUn  v.  Gilpin,  6  Q.  B.  D. 
518  ;  44  L.  T.  914  ;  29  W.  R.  408  ;  43  J.  P.  828 
— C.  A. 

b.  In  Other  Cases. 

Duty  of  Appellant.] — It  is  the  duty  of  an 
appellant  to  bring  before  the  Court  of  Appeal 
the  whole  of  the  evidence,  oral  as  well  as 
written,  on  which  the  order  appealed  from  was 
founded,  and  if  he  does  not  do  this,  his  appeal 
ought  to  be  dismissed.  Firth,  Ex  parte,  Cow- 
hum.  In  re,  19  Ch.  D.  419  ;  51  L.  J.,  Ch.  473  ; 
45  L.  T.  120  ;  30  W.  R.  529— C.  A. 

• 

Kote  of  Oral  Eyideuee  lost— Power  of  Court.] 
— The  Court  of  Appeal,  however,  has  power,  by 
way  of  indulgence,  in  a  case  where  a  liote  of 
oral  evidence  Jtias  been  accidentally  lost,  to  allow 
that  evidence  to  be  taken  over  again.    /&. 

Svidenoe  yoluinliiOTU  —  Copies.] — On  an  ex 

parte  application  for  directions  in  a  pending 
appeal,  where  the  evidence  was  very  voluminous 
and  consisted  entirely  of  written  affidavits,  the 
court  intimated  that,  notwithstanding  Ord. 
LVIII.  r.  11,  it  would  not  be  necessary  to  have 
additional  office  copies  of  the  affidavits  taken 
for  production  to  the  members  of  the  court,  but 
that  the  office  copies  of  their  own  affidavits 
usually  taken  by  the  solicitors  on  each  side  and 
the  ordinary  copies  supplied  by  them  to  the 
solicitors  on  the  other  side  would,  with  the 
assistance  of  the  briefs  of  the  junior  counsel  in 
the  case,  be  sufficient.  Crotcford  v.  Ilormea 
Steam  Brick  and  Tile  Works  Company,  24  W. 
R.  422— C.  A. 

When  the  affidavits  read  at  the  hearing  in  the 
court  below,  when  an  order  was  made  from 
which  the  defendant  appealed,  were  very  volu- 
minous, and  had  not  been  printed,  the  court,  on 
the  application  of  the  plaintiff,  in  order  that 
expense  might  be  saved,  dispensed  with  Ord. 
LVIII.  rule  11,  requiring  printed  copies  to  be 
produced  on  appeal,  and  ordered  the  officer  in 
charge  of  the  affidavits  to  attend  in  court  on  the 
hearing  of  the  appeal  with  the  affidavits  for  the 
use  of  the  courts  Siekles  v.  Morris,  24  W.  R. 
102— C.  A, 


Filing  Affidavita.]— Affidavits  which  are  in- 
tended  to  be  used  ou  appeal  should  be  filed  with 
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the  officer  of  the  division  of  the  High  Court  from 
which  the  appeal  comes.  Watts  v.  Watts,  45 
L.  J.,  Ch.  658— C.  A. 

Judge's  Hotel,  Bequest  for,  in  case  of  Tcmrtj 
of  Appellant.] — Where  an  appellant  had,  by 
reason  of  his  poverty,  been  unable  to  take  short- 
hand notes  of  the  evidence  iff  the  court  below, 
the  Court  of  Appeal  sent  a  request  in  writing  to 
the  judge  of  the  court  below  for  a  copy  of  his 
notes  of  the  evidence,  that  the  appellant  might 
not  be  prejudiced  in  the  prosecution  of  his 
appeal.     Dence  v.  Maton,  41  L.  T.  573 — C.  A. 

Costs  of  Printing  Judge's  Votes.]— The  cost 
of  printing  the  judge's  notes  of  evidence  were 
made  costs  of  the  ap{)eal.  Orr-Ewing  v.  John' 
ston,  13  Ch.  D.  465— C.  A. 

Shorthand  Votes— Bight  to  read  Judge's 
Kotos.] — At  the  hearing  of  an  appeal  a  party  is 
entitled  to  read  a  shorthand  writer's  notes  of  the 
evidence  taken  in  the  court  below  as  his  impres- 
sion of  what  passed ;  and  the  judge's  notes  will 
be  taken  by  the  Court  of  Appeal  to  represent 
rightly  the  whole  effect.  Gee,  In  re.  Laming  v. 
Gee,  41  L.  T.  744  ;  28  W.  R.  217— C.  A. 

Shorthand  Kotes  of  Evidenoe— Costs  of.] — It 
is  a  settled  rule  that  the  costs  of  shorthand 
writers'  notes  of  evidence  will  not  be  allowed  on 
taxation  unless  there  is  in  the  order  a  direction 
to  that  effect.  Such  a  direction  will  only  be 
inserted  in  exceptional  cases  ;  the  notes  of  the 
judge,  supplemented  by  those  of  counsel,  being 
amply  stimcient,  if  not  better,  for  all  ordinary 
puqwses.  The  general  utility  of  shorthand 
writers'  notes  considered.  De  la  Warr  (^Earl^ 
V.  Miles,  19  Ch.  D.  80  ;  45  L.  T.  424  ;  30  W.  B. 
36— C.  A. 

The  costs  of  copies  of  the  printed  shorthand 
writer's  notes  of  the  evidence  in  the  court  below 
were  made  costs  in  the  appeal.  Orr^Etving  v. 
Johnston,  13  Ch.  D.  465— C.  A. 

As  a  general  rule  the  Court  of  Appeal  refuses 
the  costs  of  shorthand  notes  of  the  evidence  in 
the  court  below.  Kelly  v.  Bj/les,  13  Ch.  D.  6»fi  ; 
4^  L.  J.,  Ch.  181  ;  28  W.  R.  585— C.  A.'  See 
also  Bewley  v.  Atkinson,  13  Ch.  D.  300— C.  A. 

The  Court  of  Appeal  has  power  to  allow  the 
costs  of  all  shorthand  notes  properly  used  in  the 
appeal,  whether  taken  for  the  purposes  of 
the  appeal  or  not.  HilVs  Executors  v.  Mana- 
grrs  of  the  Metropolitan  Distriet  Asylftm,  49 
L.  J.,  *Q.  B.  668  ;  43  L.  T.  462  ;  28  W.  R.  664— 
C.  A. 

Time  within  which  Application  for  Costs 

of  Shorthand  Votes  used  on  Appeal  should  be 
made.] — Where  shorthand  notes  of  the  evidence 
and  proceedings  in  the  court  below  are  used  on 
appeal,  an  application  to  be  allowed,  on  taxation, 
the  costs  of  the  notes  as  costs  of  the  appeal  must 
be  made  before  the  judgment  of  the  Court  of 
Appeal  is  entered.    lb. 

Alteration  of  Order  after  being  drawn  up.  ] 

After  the  oixier  of  the  Court  of  Apjxial  has  been 
drawn  up.  the  court  has  no  power  to  alter  the 
order  by  adding  a  direction  that  the  costs  of 
shorthand  writers'  notes  of  the  evidence  be  al- 
lowed,   Be  la  Waj'r  (^EarV)  v.  Miles^  supra. 
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On  what  Groondf  allowad.j—The  court 

will  not  allow  the  costs  of  Bbortfaand  notes  of 
evidence  except  under  very  special  circumstances. 
Vernon  y.  St.  Jame«'s  Vestry,  16  Ch.  D.  473  ;  44 
L.  T.  229 ;  29  W.  R.  222— C.  A. 

The  court  allowed  the  rc8})ondents  the  costs  of 
copies  of  a  shorthand  writer's  notes  of  evidence 
taken  before  the  registrar,  on  the  ground  that 
they  had  been  served  by  the  appellant  ^ith 
notice  that  such  notes  would  be  read.  Harriet 
£jr  parte.  Ward,  In  re,  30  W.  R.  561— C.  A. 

Costs  will  not  be  allowed  of  shorthand  notes 
of  eTidenoe  which  are  not  used  on  the  hearing 
of  an  appeal,  the  decision  turning  on  a  question 
of  law.  Webster,  Ex  parte,  MorrU^  In  re,  22 
Gh.  D.  136  ;  52  L.  J.,  Ch.  376— C.  A. 

Where  the  court  has  used  the  shorthand 
nrriters*  notes  of  evidence  taken  in  the  court 
below,  the  costs  will  be  allowed.  Smith  v. 
rhadwiek,  20  Ch.  D.  81  ;  51  L.  J.,  Ch.  621— 
C.  A, 

It  is  the  duty  of  the  taxing  master  in  a  bank- 
ruptcy appeal  to  decide  as  to  the  costs  of  the 
transcript  of  a  shorthand  writer's  notes  of  the 
depositions.  Coehs,  Ex  parte,  Poole,  In  re,  21. 
Ch.  D.  407— C.  A. 

Of  Judgnunt — Costs  of.] — The  court  gene- 
rally allows  the  costs  of  the  shorthand  writers' 
notes  of  the  judgment  of  the  court  below,  if  the 
transcript  of  the  judgment  is  made  use  of. 
Colltjer  V.  Itaaci,  45  L.  T.  567  ;  30  W.  B.  71— 
C.  A. 

Costs  of  the  transcript  of  the  registrar's  judg- 
ment in  a  bankruptcy  appeal  were  ordered  to  be 
included  in  the  costs  of  the  trustee.  Cocks,  Ex 
parte,  Poole,  In  re,  21  Ch.  D.  407— C.  A. 

The  costs  of  shovthand  writers'  notes  of  a 
judgment  are  not  allowed  when  it  has  appeared 
in  the  reports,  provided  that  the  report  appeared 
a  sufficient  length  of  time  before  tne  briefs  were 
delivered ;  if  the  report  appeared  too  late,  the 
costs  will  be  allowed.  London  and  South  West- 
em  Pail  way  Comj>any  v.  Gomm,  20  Ch.  D.  689 ; 
46  L.  T.  456— C.  A. 


PxiAted    Copios — ^Agroomont    to    share 

Priator's  Bill.] — Under  the  common  order  of  the 
Court  of  Appeal  giving  the  costs  of  the  appeal, 
and  of  the  shorthand  writer's  notes  of  the  evi- 
dence and  of  the  judgment  in  the  court  below, 
the  solicitor  of  the  successful  party,  when  the 
shorthand  notes  have  been  printed  in  the  first 
instance,  is  entitled  on  taxation  of  the  costs  to 
be  allowed,  in  addition  to  the  printer's  bill,  3<2. 
per  folio  for  one  printed  copy  of  the  shorthand 
notes  of  the  evidence  supplied  to  each  of  his 
counsel  on  the  appeal,  and  M,  per  folio  for  one 
printed  copy  of  the  shorthand  notes  of  the  judg- 
ment supplied  for  the  use  of  each  judge  of  the 
Court  of  Appeal.  Singer  Manufacturing  Com^ 
pany  v.  Zoog,  52  L.  J.,  Ch.  288  ;  49  L.  T.  484  ; 
31  W.  R.  392— C.  A. 


10.    Hearing  op  the  Appeal. 

Before  what  Judges.] — An  appeal  can  be  heard 
by  the  Court  of  Appeal,  although  one  of  the 
judges  then  in  the  court  is  a  judge  of  the  division 
in  which  the  action  is  pending,  if  he  has  taken 
no  part  in  making  the  order  appealed  from. 
Pisher  y.  Val  de  Traters  Asphatte  Company, 
1  C.  P.  D.  259 ;  45  L.  J.,  C.  P.  135 ;  24  W.  K. 
198— C;  A. 


la  case  of  Kon-appeanuiee  of  Appellant.]— 
When  no  one  appears  for  an  appellant,  the 
appeal  will,  upon  the  application  of  the  res- 
pondent, be  dismissed  with  costs,  and  there  is  no 
necessity  that  the  respondent  should  prove  that 
he  has  been  served  with  a  notice  of  appeal. 
Low*,  Ex  parte,  Lotos,  In  re,  7  Ch.  D.  160 ;  47 
L.  J.,  IJk.  24 ;  37  L.  T.  583;  26  W.  R.  229— C.  A. 

Bight  to  Begin.] — On  an  appeal  by  a  defen- 
dant, the  leading  counsel  for  the  defendant 
begins ;  the  evidence  of  the  plaintiff  is  then 
read;  the  evidence  of  the  defendant  is  then 
read;  the  junior  counsel  for  the  defendant  is 
then  heard;  the  counsel  for  the  plaintiff  are 
then  heard ;  counsel  for  the  defendant  replies. 
Giffard  v.  Williams,  6  L.  R.,  Ch.  646. 

— ^  Grose  APP^tl*  on  Cross  Bemnrrers.] — 
Where  there  are  cross  appeals  on  cross  demurrers 
before  the  Court  of  Appeal,  and  the  burden  of 
proof  is  on  the  defendant,  so  that  if  he  fails  in 
his  appeal,  the  cross  appeal  becomes  immaterial, 
the  defendant  will  be  entitled  to  begin.  Clarke 
V.  Pradlaugh,  7  Q.  B.  D.  38  ;  50  L.  J.,  Q.  B.  342 
— C.A. 

Kumber  of  Ckinnsel.— In  ordinary  cases  of 
appeal  only  two  counsel  will  be  heard  on  the 
same  side.  Iloare  v.  Premridge,  42  L.  J.,  Ch.  1 ; 
27  L.  T.  593 ;  21  W.  R.  43— L.  JJ.  S,  P„  Sneesby 
V.  Lancashire  and  Yorkshire  Pail  way  Company, 
1  Q.  B.  D.  42  ;  45  L.  J.,  Q.  B.  1— C.  A. ;  lies  v. 
West  Ham  I'nion^  46  L.  T.  151— C.  A. 

Signing  bj  Conneel.]— A  petition  of  appeal  by 
a  plaintiff,  who  sued  in  form&  pauperis,  was 
allowed  to  be  set  down,  although  signed  by  one 
counsel  only.  Jones  v.  Gregory,  4  De  G.,  J.  &  S.  68. 

Circumstances  under  which  a  petition  of  re- 
hearing was  received  on  the'  signature  of  one 
counsel  only.  Midland  Counties  Penefit  Puild" 
ing  Si>ciety,  In  re,  4  De  G.,  J,  dc  S.  468. 


Adyaneing  Hearing.] — In  a  suit,  the  whole 
object  of  which  was  to  restrain  the  alleged  im- 
proper use  of  a  trade  name,  a  decree  for  a  per- 
petual injunction  was  made  at  the  hearing.  The 
defendant,  having  appealed,  applied  to  have  the 
hearing  of  the  appeal  advanced : — Held,  that  as 
the  right  to  an  injunction  was  involved,  and 
irreparable  injury  might  result  to  the  defendant, 
the  hearing  might  be  advanced.  Lazenby  v. 
^liUe,  19  W.  R.  291— LJJ. 

In  an  action  where  an  account  was  ordered 
and  notice  of  appeal  was  given  : — Held,  that  as 
the  discovery  given  by  the  account  would  enable 
the  successful  party  to  take  proceedings  against 
the  other  party's  customers,  and  the  other  party, 
supposing  the  appeal  to  be  successful,  might  thus 
sustain  irreparable  injury  in  the  business,  the 
appeal  ought  to  be  advanced. — Adair  v.  Toun^, 
11  Ch.  D.  136  ;  40  L.  T.  598— C.  A. 

Kotioe  to  discontinne  Aotion,  effect  of.! — A 
plaintiff  gave  notice  of  appeal  from  the  reiusal 
of  an  injunction.  Shortly  afterwards  the  plain- 
tiff's solicitors  wrote  to  the  defendants'  solicitors 
to  withdraw  the  notice  of  appeal.  Two  days 
after  this  the  plaintiff's  solicitor  gave  the  defen- 
dants' solicitors  notice  of  discontinuance  of  the 
action.  The  defendants'  solicitors  declined  to 
consent  to  the  witliclrawal  of  the  appeal  except 
on  terms  to  which  thoplaintiff  "s  solicitors  did  not 
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agree,  and  the  appeal  came  on  in  its  turn : — 
Held,  that  the  discontinuance  of  the  action  put 
an  end  to  the  appeal,  and  that  no  order  could  be 
made  except  to  strike  it  out  of  the  paper. 
Conyheare  v.  Lewi»^  13  Ch.  D.  469 ;  28  W.  R. 
330— C.  A. 

Point  not  raited  in  Conrt  below — ^Leave  to  raiie 
in  Conrt  of  Appeal.] — An  appellant  will  not  be 
allowed  to  raise  in  the  Court  of  Appeal  a  point 
which  he  did  not  raise  in  the  court  below,  even 
though  there  is  some  evidence  in  8upix>rt  of  it, 
if  the  nature  of  that  evidence  is  such  that,  by 
any  possibility,  the  respondent  might  have  been 
able  to  rebut  it  if  the  point  had  been  raised 
originally.  Firth^  Ex  parte^  Cinchtni,  In  re,  19 
Ch.  D.  419  ;  51  L.  J.,  Ch.  473 ;  46  L.  T.  120 ;  30 
W.  R.  629— C.  A. 

A  plaintiff  cannot  on  appe^  make  a  case 
not  made  in  his  pleadings,  or  in  the  court  below, 
unless  he  obtain  the  leave  of  the  court.  Kno 
Zealand  Land  Company  v.  Watson  (per  Bram- 
well,  L.  J.),  7  Q.  B.  D.  374 ;  60  L.  J.,  Q.  B.  433 ; 
44  L.  T.  676  ;  29  W.  R.  694— C.  A. 

Befasal  of  Application  at  Trial  for  Leave  to 
amend  Pleadingi.]— When  at  the  trial  of  an 
action  an  application  for  leave  to  amend  the 
pleadings  is  refused,  the  refusal  forms  part  of 
the  judgment,  and  it  is  unnecessary  to  appeal 
separately  from  it ;  but  on  an  appeal  from  the 
judgment  the  court  of  appeal  has  power,  if  it 
thinks  fit,  to  give  leave  to  amend.  Laird  v. 
BHggn,  16  Ch.  D.  663 ;  44  L.  T.  361— C.  A. 

Power  of  Conrt  of  Appeal  to  amend  Seoord  of 
Trial.] — At  the  trial  of  an  action  the  jury  found 
certain  issues  in  favour  of  the  plaintiflF,  and  the 
judge  reserved  judgment.  The  verdict  was  en- 
tered as  a  general  veitiict  for  the  plaintijff,  but 
the  judge,  notwithstanding  the  verdict,  gave 
judgment  for  the  defendant.  On  an  appeal  by 
the  plaintiflE  from  the  judgment,  the  Court  of 
Appeal  amended  the  recoiti  by  entering  the 
verdict  for  the  plaintiff  on  the  issues  only,  and 
affirmed  the  judgment.  Clack  v.  Wood,  9  Q.  B.  D. 
276  ;  47  L.  T.  144 ;  30  W.  R.  931— C.  A. 

Yarying  Order  of  Conrt  below  ai  to  Coite.]— 
If  we  were  to  vary  the  order  of  the  court  below 
as  to  costs  when  an  appeal  on  the  merits  fails, 
we  should  practically  be  allowing  an  appeal  for 
costs  only,  and  appeals  would  be  brought  nomi- 
nally on  the  merits,  but  really  only  for  the 
purpose  of  varying  the  order  as  to  costs.  Har- 
phavh  V.  Shacklock,  19  Ch.  D.  215 ;  45  L.  T.  572  ; 
30  W.  R.  60— C.  A.,  per  Jcssel,  M.  R.  S,  P., 
Llanorer  v.  Homfray,  19  Ch.  D.  232. 

Order  of  Appeal  Conrt — ^Varying  ICinntes— 
Notiee  of  Xotion  to  vary.] — Where  any  party  is 
dissatisfied  with  an  order  as  settled  by  the  regis- 
trar, and  desires  to  bring  the  matter  before  the 
court,  be  must,  whether  the  order  be  an  order 
of  the  Court  of  Appeal  or  of  a  court  of  first  in- 
stance, give  notice  of  motion  to  vary  the 
minutes.  Central  Share  and  TruH  Company  v. 
Wctley  Briik  and  Pottery  Company.  20  Ch.  D. 
130;  51  L.  J.,  Ch.  464;  46  L.  T.  70;  30  W.  R. 
696— C.  A. 

Power  of  Conrt  to  rehear. ]-«-Under  the  system 
of  procedure  established  by  the  Procedure  Acts 


no  judge  of  the  High  Court  has  any  jurisdiction 
to  rehear  an  order,  whether  made  by  himself  or 
by  any  other  judge,  the  power  to  rehear  being 
part  of  the  appellate  jurisdiction  which  is  trans- 
lerred  by  the  acts  to  the  Court  of  Appeal.  jS^. 
Nazaire  Company,  In  re,  12  Ch.  D.  88  ;  41 L.  T. 
110;  27  W.  R.  864— C.  A. 

After  final  judgment  has  been  pronounced  by 
the  Court  of  Appeal  it  is  not  competent  to  the 
court  to  rehear  the  appeal  on  the  ground  of  the 
discovery  of  fresh  facts.  The  proper  course  is 
for  the  party  complaining  to  commence  an 
original  action  impeaching  the  decree.  Jf^lotrer 
V.  Lloyd,  6  Ch.  D.  297  ;  46  L.  J.  Ch.  838  ;  35  L. 
T;  454  ;  25  W.  R.  793— C.  A. 

iSemble,  that  where  the  decree  is  impeached 
on  the  ground  of  fraud,  such  an  action  may  be 
commenced  without  leave  of  the  court.    lb. 

To  obtain  leave  to  file  a  bill  of  review  on  the 
ground  of  new  matter  discovered,  the  matter 
must  be  not  only  material,  but  such  that  by 
employing  reasonable  diligence  could  not  pos- 
sibly have  been  used  at  the  hearing.  Miehael  v. 
IVijjp,  18  W.  R.  423. 

11.  Costs  of  the  Appeal. 

General  Bnle.]— Under  38  &  39  Vict.  c.  77, 
Ord.  LV.,  costs  are  in  the  discretion  of  the  court, 
and  the  opinion  of  the  judges  of  the  Court  of 
Appeal  is  that  as  a  general  rule,  the  successful 
appellant  will  get  his  costs.  The  old  rule  that 
the  successful  appellant  has  to  bear  his  own  costs 
is  no  longer  to  be  acted  upon,  unless  the  particu- 
lar court  in  the  particular  case  shall  make  an 
order  to  the  contrary.  Mem.,  1  Ch.  D.  41 — 
C.  A. 

On  an  appeal  commenced  under  the  practice 
of  the  Supreme  Court  a  successful  appellant  will, 
in  the  absence  of  special  circumstances,  get  his 
costs  of  the  appeal.  Olivant  v.  Wright,  45  L.  J. 
Ch.  1 — C.  A.  See  also  tS.  P.,  Masters,  Ex  parte 
Winsor,  In  re,  1  Ch.  D.  113;  45  L.  J.  Bk.  18  ;  33 
L.  T.  613  ;  24  W.  R.  113. 

Snooeeding  on  point  not  raised  below.]— When 
an  appellant  succeeds  on  a  point  not  raised  in 
the  court  below,  he  will  be  allowed  the  costs  in 
the  court  below,  but  not  the  costs  of  the  appeal. 
Hussey  v.  Payn^i,  8  Ch.  D.  670  ;  47  L.  J.,  Ch. 
751  ;  38  L.  T.  543  ;  26  W.  R.  703— C.  A. 

Where  an  appellant  is  successful  on  an  appeal 
upon  a  point  not  adjudicated  upon  in  the  court 
below,  the  general  rule  is  that  he  will  not  be 
allowed  his  costs.  Goddard  v.  Jeffreys,  46  L.  T. 
904— C.  A. 

Judgment  of  Admiralty  Division  varied — 
CollisioikP-Both  Vessels  fonnd  to  blame.]— Whens 
the  Court  of  Appeal  vary  a  judgment  of  the 
Admiralty  Division  that  one  of  two  vessels  only 
is  to  blame  for  a  collision  by  finding  both  to 
blame,  no  order  will  be  made  as  to  costs  either 
in  the  Court  of  Appeal  or  in  the  court  below, 
but  each  party  will  pay  his  own  costs  of  the 
whole  litigation.  The  Hector  (No.  1),  52  L.  J. 
P.  47— C.  A. 

Interloontory  Applieation — Costs  below  and  in 
Conrt  of  Appeai.  J — Wliere,  upon  an  interlocutory 
application  the  judge  below  has  based  his  deci- 
sion upon  the  merits  of  the  whole  case,  the 
Court  of  Appeal  will  decide  the  question  of  costs 
both  below  and  on  appeal,     Wilkinson  v.  Hull^ 
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Banuleyj  and  We^t  Riding  Railway  and  Dock 
Company,  30  W.  K.  617— C.  A. 

Fruthttr  Trial— €oits  of  Former  TriAl.]— A 
case  being  sent  down  by  the  Court  of  Appeal  for 
further  trial,  the  respondent  was  ordered  to  pay 
the  costs  of  appeal  but  not  the  costs  of  the  former 
triaL  Sharalow  v.  Cotterill,  51  L.  J.,  Ch.  853  ; 
45  L.  T.  572— C.  A. 

Kotioe  1>7  BetpondentB  to  Vary  Jadgment.]— 

Where  on  an  appeal  notice  has  been  given  by  the 
respondents  that  they  intend  to  apply  to  have 
the  judgment  below  varied,  and  the  appeal  is  dis- 
missed, the  appellant  will  be  ortlered  to  pay  the 
costs  of  the  appeal,  except  such  as  were  occa- 
sioned by  the  notice,  l/te  Lauretta^  4  P.  D.  25  ; 
48  L.  J.,  P.  D.  &  A.  55  ;  40  L.  T.  444  ;  27  W.  R. 
902— C.  A. 

Costs  of  Appul  where  Cross-Kotiee  of  Appeal 
— Apportionment.] — A  respondent  who  has  given 
cross-notice  of  appeal  under  Ord.  LVIII.  r.  6,  is 
in  the  same  position  as  to  costs  as  if  he  had  pre- 
Eented  a  cross-appeal.  Where  there  were  two 
respondents  to  an  appeal,  one  of  whom  gave 
cross-notice  of  appeal  respecting  his  co-respon- 
dent, the  court  made  an  apportionment  of  the 
costs  of  the  appeal.  Harrison  v.  Cornwall  Mifie- 
raU  Railway  Company,  18  Ch.  D.  334  ;  51  L.  J.« 
Ch.  68  ;  46  £.  T.  498— C.  A.  S.  P.,  Johnstone  v. 
Cox,  19  Ch.  D.  17  ;  45  L.  T.  667  ;  30  W.  R.  114 
— C.  A. 

In  an  action  for  redemption  of  a  mortgage 
Tested  in  the  defendant,  R.  as  a  trustee  for  the 
defendant  D.,  who  was  in  possession,  D.  set  up 
the  case  that  he  was  not  in  possession  by  virtue 
of  the  mortgage,  but  under  a  lease.  The  court 
decided  that  he  was  in  possession  as  mortgagee, 
and  made  a  decree  on  that  footing,  but  without 
rests.  The  defendants  appealed.  The  plaintiff 
gave  notice  that  at  the  hearing  of  the  appeal  he 
should  ask  to  have  the  decree  varied  by  directing 
the  account  to  be  taken  with  rests.  The  Court 
of  Appeal  held  that  the  decree  w&s  right  in 
treating  D.  as  mortgagee  in  possession,  but 
refused  to  direct  rests  : — Held,  that  as  the  case 
was  one  where  the  costs  could  not  have  been 
materially  increased  by  the  notice,  the  costs 
ought  not  to  be  apportioned  as  in  Harrhtm  v. 
Cornwall  Minerals  Company  (18  Ch.  D.  334),  but 
that  the  defendants  should  have  5Z.  for  their 
costs  incidental  to  the  notice.  Robinson  v. 
Drakes,  23  Ch.  D.  98 ;  48  L.  T.  740  ;  31  W.  R. 
871— C.  A. 

Costs  of  Shorthand  Writers*  Notes.] — Sec  supra, 
Evidence. 

Costs  of  TTnnecessary  Xotions  in  Court  of 
Appeal.] — On  the  26th  of  June  an  appelhint  in 
bankruptcy  was  ordered  to  give  additional 
security  for  the  costs  of  the  appeal.  On  the  4th 
of  November,  the  security  not  having  been  given, 
the  respondent's  solicitor,  without  having  pre- 
viously written  to  the  appellant's  solicitors,  gave 
notice  of  motion  to  dismiss  the  appeal  for  want 
of  prosecution.  On  the  13th  of  November  the 
additional  security  was  given,  and  on  the  14th  of 
November  the  motion  to  dismiss  came  on  to  be 
heard  : — Held,  that  the  appellant  must  pay  the 
costs  of  the  motion,  and  that  the  appeal  could 
not  be  heard  until  he  had  done  so,    Isaacs^  Ex 


parte,  Baum,  In  re  (No.  2),  10  Ch.  D.  1 ;  47 
i:  J.  Bk.  Ill  ;  39  L.  T.  520;  27  W.  R.  297— 
C.A. 

Appeal  Withdrawn— Kotioe  of  Hotion  for  Costa 
of  Appeal.] — ^An  appellant's  solicitors  wrote  to 
the  solicitors  of  the  respondent  withdrawing 
their  notice  of  appeal  as  irregular.  The  respon- 
dent, who  had  delivered  briefs  to  oppose  the 
appeal,  applied  ex  parte  to  discharge  the  notice 
or  appeal  with  costs  -.—Held,  that  notice  of 
motion  must  be  given.  Oak  well  Collieries,  In  re, 
7  Ch.  D.  706  ;  26  W.  R.  577— C.  A. 

Appeal  Abandoned  after  Hotioe  of  Appeal.]— 

On  the  20th  of  December,  1880,  C.  gave  notice 
of  appeal,  but  did  not  set  it  down.  On  the  1 1  th 
of  January  he  sent  a  letter  withdrawing  his 
notice  of  appeal.  On  the  next  day  the  solicitor 
for  the  resiwndents  wrote  to  C.  saying  that  he 
had  delivered  briefs,  and  that  unless  C.  would 
undertake  to  pay  the  respondent's  costs  of  the 
appeal  the  usual  proceedings  would  be  taken  to 
enforce  payment  of  them.  C.  did  not  answer 
this  letter.  The  respondents  then  moved  that 
the  appeal  might  be  dismissed,  and  that  C.  might 
be  ordered  to  pay  the  costs  of  the  appeal  and  of 
this  application,  and  an  order  was  made  accord- 
ingly. Charlton  v.  Charlton,  16  Ch.  D.  273  ;  29 
W.  R.  406— C.  A. 

Where  parties  who  have  set  down  their  appeal 
obtain  leave  to  withdraw  it,  they  will  only  be 
ordered  to  pay  such  costs  as  they  would  have  had 
to  pay  if  the  appeal  had  been  heara  that  day 
and  dismissed  with  costs.  Att,-Gen,  v.  Halifax 
(^Corporation),  5  L.  R.,  Ch.  116  ;  22  L.  T.  82. 

The  relators  in  an  information  appealed 
against  the  decree  of  a  vice-chancellor.  After 
the  appeal  was  set  down  costs  were  incurred  by 
an  application  to  the  attomey-geucral  to  with- 
draw his  fiat.  The  appellants  then  applied  for 
leave  to  withdraw  the  appeal.  The  court,  on 
griving  leave,  refused  to  make  any  special  order 
as  to  t lie  costs  occasioned  by  the  application  to 
the  attorney-general,    lb. 

Of  Application  for  Costs  of  Abandoned  Hotioe 
of  Appofd.] — The  costs  of  an  application  for  the 
costs  of  an  abandoned  notice  of  appeal  will  not 
be  allowed  unleas  a  previous  demand  for  pay- 
ment of  them  has  been  made  and  not  complied 
with.  Grifin  v.  Allen,  11  Ch.  D.  913  ;  28  W. 
R.  10— C.  A. 

Of  Abandoned  Hotioe  of  Xotion.] — ^A  defen- 
dant in  an  action  which  had  been  tried  by  a 
judge  without  a  jury  gave  notice  of  appeal 
against  the  judgment,  and  also  obtained  ex  parte 
a  rule  nisi  for  a  new  trial.  He  did  not  set  down 
the  appeal  for  hearing,  but,  before  the  argument 
of  the  rule  for  a  new  trial,  gave  fresh  notice  of 
appeal  froth  the  judgment.  There  was  a  sub- 
stantial question  to  be  tried  as  to  the  measure  of 
damages  : — Held,  that  the  plaintiff  was  entitled 
to  the  costs  of  the  first  notice  of  appeal  as  an 
abandoned  motion  *.  Secondly,  that  the  second 
notice  of  appeal  was  unnecessary,  inasmuch  as 
the  whole  question  could  be  tried  under  Rules 
of  Court,  1875,  Ord.  XL.  r.  10,  upon  the  appli- 
cation to  make  the  rule  for  a  new  trial  absolute. 
Waddell  v.  BloeUey,  10  Ch.  D.  416  ;  40  L.  T. 
286  ;  27  W.  R.  233— C.  A. 

Taxation  of  Costs  of  Appeal  before  Tormina- 
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tioA  of  Aotion.J — An  application  by  a  defendant 
in  an  action  m  the  Queen's  Bench  Division,  to 
strike  out  the  statement  of  claim  as  embarrass- 
ing, having  been  refused  bj  a  divisional  court, 
the  defendant  appealed,  and  the  Court  of  Ap- 
peal made  an  order  *^  that  the  judgment  of  the 
court  below  be  reversed  with  costs  of  this  appeal 
and  of  the  proceedings  in  the  court  below." 
The  defendant  applied  to  the  master  to  tax  the 
costs,  which  ho  declined  to  do  on  the  ground 
that  they  were  costs  of  an  interlocutory  applica- 
tion, and  that  the  taxation  must  stand  over  till 
the  termination  of  the  action  : — Held,  by  the 
Court  of  Appeal,  that  the  practice  of  the  com- 
mon law  divisions  to  have  only  one  taxation  of 
costs  in  an  action  does  not  apply  where  costs  are 
given  by  the  Court  of  Appeal,  and  that  under  an 
order  of  the  Court  of  Appeal,  directing  payment 
of  costs,  without  any  intimation  that  the  taxa- 
tion and  payment  are  to  be  postponed,  the  party 
to  whom  they  are  ordered  to  be  paid  is  entitled 
to  have  them  taxed  and  paid  forthwith.  Ph  iUfjtj>« 
V.  Phillipps,  6  Q.  B.  D.  60 ;  28  W.  B.  376 -C.  A. 

XxLfbrcing  Order  for  Payii|eiit  pending  Appeal.] 

— ^A  party  to  whom  costs  have  been  ordered  to 
be  paid  will  not  be  restrained  from  enforcing  the 
order  pending  an  appeal  to  the  House  of  Lords, 
if  his  solicitors  undertake  to  refund  if  the  order 
should  be  reversed.  Morgan  v,  Elford,  4  Ch.  D. 
352  ;  25  W.  R.  136. 

The  payment  of  costs,  to  be  jjaid  under  a  de- 
cision against  which  there  is  a  bonft  fide  inten- 
tion to  appeal  to  the  House  of  Lords,  will  not  be 
stayed  where  the  solicitor  receiving  such  costs 
])er8onally  undertakes  to  repay  them  in  the 
event  of  the  order  of  the  court  below  being  re- 
versed. Grant  v.  Banqve  IfVanco-Egyptienne^ 
3  C.  P.  D.  202 ;  47  L.  J.,  C.  P.  455 ;  38  L.  T. 
622  ;  26  W.  B.  669— C.  A. 

The  mere  chance  of  a  litigant  obtaining  costs 
upon  a  decision  at  some  subsequent  stage  of  the 
proceeding  is  no  ground  for  staying  the  payment 
of  costs  already  ordered  to  be  paid  under  a  sepa- 
rate judgment,    lb, 

12.  In  Chancebt  before  Judicature  Act& 

[  Ca*e9  tchieh  may  he  unefvlly  conndted  under 
the  present  practice  xcill  he  found  under  this 
suhhead.'] 

Praotice.] — When  a  judge  of  a  court  of  first 
instance  declines  to  decide  a  question  on  a  peti- 
tion, and  expreases  his  wish  that  it  should  be 
brought  before  the  Appeal  Court,  the  proper 
course  is  for  the  petitioner  to  present  a  short 
petition  of  appeal  pro  formS.  Berkiley  (^EarV), 
In  re,  10  L.  R.,  Ch.  66  ;  44  L.  J.,  Ch.  3  ;  23  W. 
B.  195. 

When  a  judge  has  decided  on  an  adjourned 
summons  a  question  which  has  arisen 'in  proceed- 
ings in  his  chambers,  but  no  order  has  been 
drawn  up,  no  ap()eal  can  be  brought  from  his 
decision.  Vyte  v.  Foster,  10  L.  R.,  Ch.  236  ;  44 
L.  J.,  Ch.  344  ;  23  W.  R.  299. 

Special  leave  had  been  given  to  make  an 
original  motion  before  the  Court  of  Appeal  in  a 
cause  which  had  been  heard  before  the  court. 
and  in  which  an  appeal  was  pending  in  the 
House  of  Lords: — Held,  that  the  respondent 
had  no  right  to  have  the  motion  first  heard  before 
the  vice-chancellor.  Powell  v.  Elliot,  20  W.  R. 
194. 


A  motion  by  defendants  to  expunge  evidence 
for  scandal  and  impertinence  was  ordered  to 
stand  over  till  the  hearing  of  the  cause .  At  the 
hearing  a  decree  was  made  both  on  the  hearing 
and  on  the  motion,  by  which  substantial  relief 
was  given,  and  the  motion  was  refused,  and  the 
evidence  sought  to  be  expunged  was  entered  as 
read.  The  plaintiff  appealed  from  part  of  the 
decree,  whicn  was  vaned  by  the  Lords  Justices  : 
— Held,  that  the  whole  decree  was  opened  to  the 
rcspondcnts  on  the  appeal,  and  on  their  applica- 
tion the  order  on  the  motion  was  reversed,  and 
the  evidence  directed  to  be  expunged.  Middle' 
mus  V.  WiUo7i,  10  L.  R.  Ch.  230 ;  44  L.  J.,  Ch. 
476  ;  32  L.  T.  105  ;  23  W.  R.  301. 

Ai  to  Qaantnm  of  Dammgei  Afsetsed  \ij  Jury.] 

— The  Court  of  Appeal  will  not  entertain  an 
appeal  from  an  order  of  the  court  below  assess- 
ing damages,  unless  it  is  shown  that  the  court 
below  lias  acted  on  a  wrong  principle  in  assess- 
ing the  quantum  of  damages.  BaU  v.  Ray^  30 
L.  T.  1  ;  22  W.  R.  283. 

Amount  Involved. ]— An  appeal  will  not  be 
allowed  when  the  amount  in  dispute  is  only 
1/.  lojj.  National  Asturance  ana  Inrestment 
Society,  In  re,  Cross,  In  re,  7  L.  R.,  Ch.  221  ;  41 
L.  J.,  Ch.  341  ;  26  L.  T.  63  ;  20  W.  R.  324. 

A  solicitor  who  had  successfully  prosecuted  a 
claim  on  behalf  of  a  creditor,  under  the 
winding-up  of  a  company,  applied  to  the  court 
for  a  lien  on  the  dividends  payable  to  his  client 
to  the  amount  of  his  costs,  which  amounted  to 
II.  15*.  The  application  having  been  refused, 
the  solicitor  appealed.  The  court  refused  to 
entertain  an  appeal  for  so  trifling  an  amount, 
although  it  was  stated  that  it  was  a  representa- 
tive case,  which  would  govern  many  others. 
Ih, 

Cotte  of  Appeal.]— The  established  rule,  that 
the  Court  of  Appeal  will  not  give  the  costs  of 
the  appeal  to  a  successful  appellant,  excejit 
under  special  circumstances,  is  still  in  force.  If 
the  court  does  not  specially  give  the  costs  the 
appellant  ia  not  entitled  to  them.  Denny  v. 
Jlaneock,  6  L.  R.,  Ch.  138  ;  40  L.  J..  Ch.  193  ; 
23  L.  T.  795  ;  19  W.  R.  234. 

The  Court  of  Bankruptcy  follows  this  rule, 
and  will  not,  as  a  matter  of  course,  give  the 
costs  of  an  appeal  to  a  successful  api>ellant. 
Matthews,  Ex  parte,  CJterry,  In  re,  12  L.  B., 
Eq.  596  ;  40  L.  J.,  Bk.  90  ;  19  W.  R.  1005. 

The  costs  of  a  successful  appeal  will  not  be 
given  in  the  absence  of  misconduct  on  the  part 
of  the  respondent.  Stannard  v.  Le^,  6  L.  R., 
Ch.  346  ;  40  L.  J.,  Ch.  489;  24  L.  T.  459;  19 
W.  R.  615. 

When  the  decision  of  the  court  below  is 
reversed  the  Court  of  Appeal  does  not  usually 
give  to  the  successful  appellant  the  costs  -of  the 
appeal,  although  it  has  power  to  give  such  costs 
in  special  cases.  Alexander  v.  Mills,  6  L.  R., 
Ch.  124  ;  40  L.  J.,  Ch.  73  ;  24  L.  T.  206  ;  19  W. 
R.  310. 

An  appeal  on  the  construction  of  a  will,  if 
unsuccessful,  will  in  general  be  dismissed  with 
costs.     Clark  v.  Henry,  6  L.  R.,  Gh.  588. 

Where  a  decree  of  the  court  below,  although 
in  substance  aftiiined,  was  varied  to  the  extent 
of  protecting  the  interests  of  persons  other  than 
the  respondent,  no  costs  were  given.  London 
and  South  Western  Hail  way  Ctunpany  v.  Black'- 
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more,  4  L.  B.,  H.  L.  610 ;  '3»  L.  J.,  Ch.  7>3  ;  89 
L.  T.  504  ;  19  W.  B.  306— H..  L. 

The  Goart  of  Appeal  refaSes  to  inquire  into 
the  vaxioas  caoaes  which  may  have  iiiflaenoed 
the  decision  of  the  court  below  in  aw&rding 
costs,  and  theorefoxe  an  appeal  for  costs  will  not 
generally  be  entertained ;  bat  where  the  judge 
of  the  court  below  placed  on  record  on  the  lace 
of  the  decree  =the  reason  why  he  ordered  the 
party  to  pay  the  costs,  and  such  reason  was 
£t>uzided  on  the  determination  of  a  question  of 
law,  the  Court  of  Appeal*  allowed  the  question 
of  law  to  be  argued  on  the  appeal,  that  it  might 
determine  whether  the  reason  embodied  in  the 
decree  by  the  judge  below  was  well  founded. 
Walker  r,  I^tnch,  21  W.  B.  493. 

An  .appellant  gave  notice  to  a  respondent 
whose  costs  th^  ai^pellant  had  been  ordered  to 
pay,  that  no  alteration  in  the  order,  as  to  his 
costs  was  asked  f  or,  and  offered,  to  pay  his  costs : 
— ^Held,  that  the  respondent  was  not  entitled  to 
his  costs  of  appearing  on  the  appeal.  Upmann  y, 
JSlkan,  7  L.  B.,  Ch.  130 ;  il  U  J.,  Qh.  24(i ;  25 
L.  T.  813. 

-The  costs  of  an  unnecessary  party  to  an 
appeal  ordered  to  be  paid  by  the  appellant. 
Scholejield  v.  Locktoood,  4  De  O.,  J.  k,  i^.  22. 

When  exceptions  for  scandal  have  been  over- 
ruled in  the  court  below,  but  allowed  on  appeal, 
the  court  gave  the  successful  appellant  his  costs, 
both  of  the  appeal  and  in  the  court  below  as 
between  solicitor  and  client.  Christie  v.  Ckrittic, 
8  L.  B.,  Ch.  499 ;  42  L.  J.,  Ch.  644  ;  28  L.  T. 
607  ;  21  W.  B.  493. 

Bapaymdnt  of  IConej  on  Beyorsal.]— When 
jaqfLCj  has  been  paid  under  a  decree  which  is 
afterwards  reversed,  it  must  be  repaid  with  inte- 
rest. Imperial  Mercantile  Credit  Asto&iation 
T.  Coleman,  40  L.  J.,  Ch.  262. 


III.    APPEAL    FBOM    JUDGR   IN 
CHAMBEBS. 

1.  Practice  in  Chancery  Division. 

2.  Praotioe  in  Common  Law  Divisions, 

1.  Practice  in  Chakcebt  Division. 

Trom  Judgo  in  Chambers  to  Judge  in  Court — 
Praetiee  when  Appeal  to  Court  of  Appeal 
Desired.] — In  the  Bolls  Court  it  is  the  practice, 
following  the  former  practice  of  Jcssel,  M.  B., 
to  adjourn  summonses  into  court  for  argument 
or  judgment  in  cases  in  which  an  appeal  is 
desired.  If  there  is  no  such  adjournment,  the 
proper  course,  so  far  as  any  application  to  the 
court  below  is  concerned,  is  for  a  party  wishing 
to  appeal  to  move  in  court  to  discharge  the 
order  made  in  chambers,  not  to  apply  to  the 
court  below  for  leave  to  appeal  direct  to  the 
Court  of  Appeal.  HoUotoay  v.  Chest  on,  19  Ch. 
D.  51C  ;  fi\  L.  J.,  Ch.  208  ;  30  W.  B.  120.  But 
see  next  case. 

Where,  on  a  sunmions  heard  in  chambers,  an 
order  has  been  made  by  the  judge  and  not  ad- 
journed into  court,  and  there  is  a  desire  to 
appeal  against  it,  the  proper  course  is  not  to 
move  in  court,  on  notice,  to  discharge  the  order, 
or  for  a  certificate  that  the  judge  does  not  desire 
it  to  be  reheard,  but  to  make  an  application  in 
chambers.  ,Hpllmoa>y  v.*  Cheston  (supray  not 
followed,    Sutler's    Wharf   Chmfumif,  In   re, 


Anderson  y,  Sutler's  Wharf  Company^  2\  Ch, 
0.  131  ;  61  L.  J„  Ch.  694  ;  30  W.  B.  723. 

When  a  ca»e  has  been  heard  by  a  judge  in 
chambers  in  the  Chancery  Division,  and  parties 
desire  to  appeal  to  the  Court  of  Appeal  without 
another  argument  before  the  judge  in  court,  it  is 
a  proper  and  convenient  practice  for  the  judge 
to  refuse  leave  to  go  straight  to  the  Court  of 
Appeal,  and  to  insist  on  an  argument  in  court-, 
as  the  Court  of  Appeal,  after  the  hearing  in 
court,  has  the  beneht  of  a  judgment  of  the  court 
below,  with  the  reasons,  if  any,  for  the  decision. 
Afancf^ester  Val  de  Travers  Fating  Company  v. 
Slagg,  47  L.  T.  556— C.  A. 

Ajq  appeal  on  a  mere  point  of  practice,  such 
as  security  for  costSi  may  be  made  irom  an  order 
made  in  chambers,  without  obtaining  the  judge's 
certificate,  Aorthawpton  Coal  Company  v. 
Midland  Waggon  Ctmpany,  7  Ch.  D.  500;  38 
L.  T.  82 ;  20  W.  B.  485— C.  A. 

An  order  made  by  a  judge  of  the  Chancery 
Division. personally  in  chambers  may  be  appealed 
from  equally  with  an  order  made  by  him  in 
oourt  Msim,In  n*,  Thomas  v.  Msifm,  6  Ch.  D, 
346;  25  W.  B.  871— C.  A. 

As  a  general  rule,  however,  a  certificate  should 
be  obtained  from  the  judge  that  he  does  not 
desire  to  hear  any  further  argument  in  court. 
But  the  object  of  such  a  certificate  is  only  to 
satisfy  the  Court  of  Appeal  that  the  judge  has 
judicially  determined  the  matter,  and,  if  other- 
wise satisfied  of  that  fact,  the  Court  of  Appeal 
will  hear  the  appeal  without  a  certificate  if  the 
judge  declines  to  give  one.    lb. 

Application  should  in  such  a  case  be  made  to 
the  Court  of  Appeal  for  leave  to  set  down  the 
appeal  without  the  judge's  certificate.    lb, 

A  caveat  against  the  inrolment  of  an  order  in 
chambers  is  not  prosecuted  with  effect  by  service 
within  twenty-eight  days  after  it  is  warned  of 
notice  of  motion  before'  the  judge  in  court  to  dis- 
charge the  order.  Zetois^  In  r<?,  Republic  of 
Paraguay,  Ex  parte,  46  L.  J.,  Ch.  62 — C.  A. 

Doubts  thrown  on  the  propriety  of  the  practice 
of  the  Court  of  Appeal  in  Chancery  in  refusing 
to  hear  an  appeal  from  an  order  in  chambers, 
though  made  by  the  judge  himself,  without  an 
application  to  the  judge  in  court  to  dischai'gc 
the  order.    Ih, 

An  appeal  can  be  made  direct  to  the  Court  of 
Appeal,  without  leave,  from  an  order  made  in 
chambers,  where  the  matter  has  been  fully 
argued  before  the  judge  himself ;  the  fact  that 
it  has  been  so  made  should  appear  on  the  order 
itself,  or  be  certified  by  the  chief  clerk.  Miirr 
V.  Cooke,  34  L.  T.  751  ;  24  W.  B.  766. 

The  Court  of  Appeal  will  only  hear  an  appeal 
from  an  order  made  in  chambers,  when  the  judge 
who  makes  the  order  certifies  that  the  case  has 
been  so  fully  argued  before  him,  that  he  does  not 
desire  to  hear  it  re-argued  in  court.  Warrant 
Finance  Company^  Ex  parte,  5  L.  B.,  Ch.  88  ; 
39  L.  J.,  Oh.  185. 

Hotioo  of  Appeal — Time  for.]— In  an  action  to 
set  aside  a  contract  for  fraud,  on  the  23rd  June, 
the  judge  made  an  order  in  chambers,  upon  a 
summons  taken  out  by  the  defendants.  The 
order  was  not  drawn  up,  passed  and  entered 
until  the  14th  July.  On  the  18th  July,  the 
plaintiff  gave  notice  of  a  motion  m  court  to  dis- 
charge the  order.  The  judge  refused  the  motion, 
on  the  ground  that  it  was  his  invariable  rule  that 
notices  of  motion  to  discharge  orders  made  in  his 
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chambers  must  be  given  within  twenty-one  da^^ 
from  the  date  of  pronouncing  the  order,  and  not 
from  the  date  of  its  being  perfected,  whether  the 
order  was  a  simple  refusal  of  an  application  or 
not.  Sect.  50  of  the  Judicature  Act,  1873,  pro- 
vides that  orders  made  by  a  judge  in  chambers 
(except  the  discretionary  orders  mentioned  in 
sect.  49)  maj  be  set  aside  or  discharged  uix)n 
notice  by  any  divisional  court,  or  by  the  judge 
sitting  in  court,  **  according  to  the  course  and 
practice  of  the  division  of  the  High  Court  to 
which  the  particular  cause  or  matter  in  which 
such  order  is  made  may  be  assigned.'*  There  did 
not  appear  to  be  any  settled  practice  of  the 
Chancery  Division  as  to  the  time  within  which 
such  appeals  from  the  judge  in  chambers  to  the 
judge  in  court  should  be  brought : — Held,  that 
following  the  analogy  of  Ord.  LVIII.  r.  15,  the 
limit  of  time  for  applying  to  a  judge  in  court  to 
discharge  an  order  made  by  him  in  chambers  is 
twenty-one  days  from  the  date  of  pronouncing 
the  Older  in  the  case  of  a  simple  refusal,  and,  in 
other  cases,  twenty-one  days  from  the- date  of 
the  perfecting  of  the  order.  Heatly  v.  Newton  ^ 
19  Ch.  D.  326  ;  61  L.  J.,  Ch.  225  ;  45  L.  T.  465 ; 
30  W.  R.  72— C.  A. 

Ord.  LVIIL  r.  15,  limiting  the  time  for  bring- 
ing appeals,  does  not  apply  to  the  time  for 
making  motions  before  a  divisional  court  or  a 
judge  in  court  to  discharge  an  order  in  chambers ; 
but  in  the  Chancery  Division  the  practice  is,  that 
no  such  motion  shall  be  made  without  special 
leave  after  twenty-one  days.  Dickson  v.  Harri- 
son, 9  Ch.  D.  243  ;  47  L.  J.,  Ch.  761  ;  38  L.  T. 
794  ;  26  W.  R  TSO—C.  A. 

2.  Pbacticb  in  Common  Law  DivisioNa 

Order  of  Judge  in  Chambers— What  is.]— An 
order  made  by  a  registrai  sitting  as  judge  under 
Ord.  LIV.  is  not,  for  the  purposes  of  the  Judica- 
ture Act,  1873,  8.  50,  an  order  made  by  a  judge 
in  chambers,  and  hence,  where  such  an  order  has 
been  reviewed  by  a  judge  in  court,  an  appeal 
from  the  judge's  decision  will  lie  without  special 
leave.  The  Vivar,  2  P.  D.  29  ;  36  L.  T.  782  ;  25 
W.  R.  453— C.  A. 

Time  for  Appealing.]— Ord.  LIV.  r.  6  (as 
amended  R.  March,  1879,  r.  8),  which  directs  that 
an  appeal  from  a  decision  at  chambers  shall  be 
made  within  eight  days,  applies  to  decisions  at 
chambers  during  the  long  vacation  ;  and  if  that 
period  has  elapsed  without  the  sitting  of  a  divi- 
sional court,  the  right  to  appeal  is  lost,  unless 
the  party  decided  against  obtains  an  extension 
of  time.  An  order  empowering  the  plaintiff  to 
sign  judgment  upon  a  specially  indorsed  writ, 
was  made  by  a  judge  at  chambers  upon  the  29th 
of  August :  the  time  for  appealing  to  a  divisional 
court  was  on  the  2nd  of  September,  extending 
conditionally  upon  payment  into  court  of  the 
sum  sued  for  within  fourteen  days.  This  condi- 
tion was  never  fulfilled,  and  no  divisional  court 
sat  during  the  long  vacation.  Upon  the  first  day 
of  Michaelmas  sittings,  the  defendant  moved  the 
Exchequer  Division  to  set  aside  the  order  made 
upon  the  29th  of  August : — Held,  that  as  more 
than  eight  days  had  elapsed  since  the  order  was 
made,  no  appeal  could  lie.  Runtz  v.  Sheffield,  4 
Ex.  D.  150  ;  48  L.  J.,  Ex.  385  ;  40  L.  T.  639— 
C.  A. 

An  order  having  been  made  in  chambers  on 
the  20th  of  June,  the  defendant,  on  the  24th, 


gave  notice  of  appeal  to  a  divisional  court  for 
Saturday,  the  28tk  The  court  sat  on  the  26th  to 
hear  motions,  and  was  sitting  on  the  28th,  but 
not  for  the  purpose  of  hearing  motions.  The 
defendant  brougnt  forward  his  motion  on  the 
30th,  being  the  next  day  on  which  the  court  sat 
to  hear  motions  : — Held,  liiat  the  appeal  motion 
was  out  of  time,  since  a  court  to  which  an  appli- 
cation to  enlarge  the  time  could  be  made  had 
been  sitting  within  the  eight  days.  Stirling  v. 
Du  Barry,  6  Q.  B.  D.  65  ;  28  W.  R.  406— C.  A. 

When  notice  of  motion  of  appeal  from  a  de- 
cision in  chambers  was  given  on  the  eighth  day 
after  the  decision  : — Held,  that  under  Ord.  LIV. 
r.  6,  it  was  too  late,  as  the  notice  must  be  given 
so  that  the  motion  can  be  heard  within  eight 
days  after  the  decision  appealed  against.  Fox 
V.  Wallis,  2  C.  P.  D.  45  ;  35  L.  T.  690  ;  26  W.  R. 
287— C.  A. 

By  Ord.  LIV.  r.  6,  appeals  from  chambers 
"  shall  be  by  motion,  and  shall  be  made  within 
eight  days  after  the  decision  appealed  against." 
It  is  not  a  sufficient  compliance  with  this  rule  to 
give  notice  of  motion  within  eight  days.  Deykin 
V.  Coleman,  36  L.  T.  195;  25  W.  R.  294— 
C.  A. 

A  judge  at  chambers  having  made  an  order  on 
the  29th  of  August,  the  party  affected  by  such 
order  moved  the  divisional  court  to  rescind  it 
during  the  Michaelmas  sittings  within  eight  days 
from  the  commencement  of  such  sittings  ;  — 
Held,  that  the  application  was  too  late,  inasmuch 
as  by  Ord.  LIV.  r.  6,  an  appeal  from  a  judge  at 
chambers  must  be  within  eight  days  from  the 
decision  api)ealcd  against.  Crom  v.  Samvels^  2 
C.  P.  D.  21 ;  46  L.  J.,  C.  P.  1  ;  35  L.  T.  423  ;  25 
W.  R.  45.  . 

When  an  appellant  from  chambers  has  only 
the  eightli  and  last  day  whereon  to  move,  and  it 
happens  that  no  divisional  court  sits  on  that  day, 
the  right  of  ap[)eal  is  not  lost,  but  the  appellant 
must  move  the  next  practicable  court.  Forrest 
v. />rtm,26  W.  R.  534. 

When  the  last  of  the  eight  days,  limited  by 
Ord.  LIV.  r.  6,  for  api>ealing  from  a  decision  at 
chambers  expires  on  a  Sunday,  the  appellant  has 
the  following  Monday  for  appealing.  Taylor  v. 
Jonvjf,  45  L.  J.,  C.  P.  110 ;  34  L.  T.  131. 

Zxtension  of  Time.] — By  one  of  the  general 
orders  of  the  Judicature  Act,  1875,  eight  days 
only  arc  given  for  an  appeal  to  the  divisional 
court  against  an  order  made  by  a  judge  at  cham- 
bers : — Held,  that  that  limitation  of  time  docs 
not  affect  the  right  to  appeal  against  an  order 
made  in  vacation  at  chambers,  when  no  divisional 
court  would  be  sitting  within  the  eight  days. 
The  time  for  appealing  against  such  an  order 
ought,  almost  as  a  matter  of  course,  to  be  en- 
larged. Wallingford  v.  Mutual  Society,  5  App. 
Cas.  685  ;  50  L.  J.,  Q.  B.  49  ;  43  L.  T.  258  ;  29 
W.  R.  81— H.  L.  (E.) 

Where  an  order  had  been  made  at  chambers, 
and  the  eight  days  had,  under  such  circum- 
stances, expired  without  an  appeal  to  the  divi- 
sional court,  the  fact  that  an  execution  had  in 
the  meantime  issued,  makes  no  difference  in  the 
matter,    lb. 

Under  Ord.  VII.  r.  6,  the  court  or  a  judge  has 
power  to  enlarge  the  time  for  appealing  against 
an  order  in  chambers,  notwithstanding  that  the 
time  for  appealing  has  elapsed,  and  that  the 
action  stands  dismissed  under  the  order.  Carter 
V.  Stubbs,  6  Q.  B.  D.  116  ;  50  L.  J.,  Q.  B.  161 ;  43 


185 


APPEAL, 


186 


L.  T.  746  ;  29  W.  R.  132— C.  A.     Affinning  50 
L.  J.,  Q.  B.  4. 

Wlutt  Orden  are  before  Court  of  Appeal.]— 
An  order  at  chambers  was  made  refusing  leave 
to  defend,  except  on  terms,  the  time  for  per- 
forming which  was  allowed  by  the  defendant 
to  expire,  and  another  order  at  chambers  was 
afterwards  made  refusing  leave  to  enlarge  the 
time  within  which  the  first  order  might  be  con- 
testecL  An  appeal  was  then  taken  to  the  divi- 
sional court  against  the  second  order,  when  that 
court  desired  that  the  notice  of  motion  should  be 
considered  as  amended  so  as  to  include  the  first 
order  : — Held,  that  the  two  orders  were  thus 
brought  fully  before  the  court,  and  the  judgment 
then  given  must  be  taken  as  applicable  to  both 
of  them.  Wallingford  v.  Mutual  Society,  5  App. 
Cas.  685  ;  50  L.  J.,  Q.  B.  49  ;  43  L.  T.  258  ;  29 
W.  R.  81— H.  L,  (E). 

For  the  same  reason,  in  an  appeal  against 
that  judgment,  the  Ck>urt  of  Appeal  must  be 
considen^  to  have  had  both  the  orders  brought 
under  its  revision,  and  on  an  appeal  to  the  House 
of  Lords  both  the  orders  and  both  the  judgments 
were  brought  into  discussion.    lb, 

Freih  Affidavit.] — The  divisional  court  on  an 
appeal  from  chambers  will,  as  a  matter  of  con- 
venience, allow  a  new  affidavit  made  since  the 
date  of  the  order  at  chambers  to  be  read.  Robin- 
son V.  Bradnhaw,  32  W.  R.  95. 

Coeti.] — Costs  follow  a  reversal  of  a  decision 
of  a  judge  at  chambers.  IViend  v.  London, 
Chatham,  and  Dover  Bail  way  Company,  25 
W.  R.  735— C.  A. 


IV.   APPEALS   FROM  MASTER  TO  JUDGE 

IN  CHAMBERS. 

What   the   mbjeot  of  Appeal — Appeal   for 

Coiti.] — ^The  enactment  in  s.  49  of  the  Judica- 
ture Act,  1873,  that  no  order  by  the  High  Court. 
or  any  judge  thereof,  as  to  costs  only  which  by 
law  are  left  to  the  discretion  of  the  court,  shall 
be  subject  to  any  appeal,  does  not  apply  to  the 
order  of  a  master  or  district  registrar,  and  there- 
fore a  judge  of  such  court  has  power  to  vary  as 
to  costs  an  order  of  a  district  registrar  dismissing 
the  action  without  costs.  Foster  v.  ICdwardf,  48 
L.  J.,  Q.  B.  767. 

Tiaoie  for  Appealing.] — In  order  that  an  appeal 
from  a  master  to  a  ju^;e  at  chambers  may  be  in 
time,  according  to  Ord.  LIV.  r.  4,  it  is  not  suffi- 
cient that  the  appeal  summons  fdiould  be  taken 
out  within  four  cmys  from  the  master's  decision, 
but  it  must  be  heard  or  adjourned  within  the 
four  days.  Bell  v.  North  Staffordshire  Railway 
Company,  4  Q.  B.  D.  205  ;  48  L.  J.,  Q.  B.  518  ; 
27  W.  R.  263, 

Sxteniion  of  Time  for  Appeal.] — ^Within  four 
days  from  the  decision  of  a  master  at  chambers, 
an  appeal  summons  was  taken  out  and  made  re- 
turnable at  a  date  after  the  expiration  of  the 
four  days,  but  on  the  first  day  when  any  judge 
would  sit  at  chambers : — The  court  held,  that, 
under  the  circumstances,  the  time  might  be  en- 
larged under  Ord.  LVII.  r.  6,  and  that  no 
summons  for  that  purpose  was  neceasaiy  under 
Ord.  LIY.  r,  1.     Gibbons  v.  London  Financial 


AMoeiation,  4  C.  P.  D.  2C3  ;  48  L.  J.,  Ch.  514  ;  27 
W.  R.  619. 

On  the  2nd  November  an  order  was  made  dis- 
missing an  action  unless  a  statement  of  claim 
was  delivered  within  seven  days,  and  on  the  9th 
November  this  time  was  extended  by  three  days. 
On  the  14th  November  the  plaintiff  delivered  his 
statement  of  claim,  and  on  the  following  day  the 
defendant  drew  up  and  served  the  order  of  the 
2nd  November.  On  the  17th  November  the 
master,  and  subsequently  a  judge,  made  an  order 
that  the  statement  of  claim  do  stand  : — Held, 
that  the  time  of  appealing  from  the  order  of  the 
2nd  November  should  be  extended.  Metcalf  v. 
Britiih  Tea  Association,  46  L.  T.  31. 


V.    APPEAL    FROM     CHIEF    CLERK    TO 

JUDGE. 

A^oumment  to  Judge. ^  —  An  adjournment 
from  the  chief  clerk  to  the  judge  in  person  is  not 
in  the  nature  of  an  appeal.  Watts,  In  re.  Smith 
V.  Watts,  22  Ch.  D.  1  ;  52  L.  J.,  Ch.  209  ;  48  L. 
T.,  167  ;  31  W.  R.  262— C.  A. 

VL   APPEALS  FROM  INFERIOR  COURTS. 

Appeal  from  Court  of  Passage  of  liyerpool 
exercising  Admiralty  Jurisdiction  —  Seeuritj 
for  Costs.]  —  The  appeal  from  the  Court  of 
Passage  of  Liverpool  exercising  admiralty  juris- 
diction is  under  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868  (31  &  32  Vict.  c.  71),  s. 
26,  and  security  for  costs  must  be  given  before 
the  instrument  of  appeal  is  lodged.  The  Ganges, 
5  P.  D.  247  ;  43  L.  T.  12— C.  A. 

County  Palatine  of  Lancaster.] — Ord.  LVII  I. 
of  the  Rules  of  Court,  1875,  applies  to  appeals 
from  the  court  of  the  County  Palatine  of  Lan- 
caster as  well  as  to  appeab;  from  the  High  Court 
of  Justice,  and  the  time  for  appealing  is  now  re- 
gulated by  rule  15  of  that  Order,  and  is  no 
longer  governed  by  the  General  Orders  of  1855 
regulating  appeals  from  the  court  of  the  County 
Palatine.  Lee  v.  Nuttall,  12  Ch.  D.  61  ;  48  L. 
J.,  Ch.  616  ;  41  L.  T.  4  ;  27  W.  R.  805— C.  A. 

Time  for  Entry — Setting  down  for  Hearing— 
Kotiee  of  Appeal.]— Where  a  rule  nisi  is  ob- 
tained on  a  motion  by  way  of  appeal  to  reversj 
a  judgment  of  an  inferior  court,  unless  the  appeal 
be  entered  in  the  list  at  the  crown  office  of  the 
Queen's  Bench  Division,  in  compliance  with  Ord. 
LVIII.  r.  19,  before  the  day  named  for  the  hear- 
ing of  the  appeal  in  the  notice  to  show  cause, 
the  appeal  will  be  taken  to  have  Vxion  abandoned, 
and  the  appellant  will  have  lost  his  right  to  be 
heard,    Donovan  v.  Brown,  42  L.  T.  30. 

Prom  Quarter  Sessions  to  Divisional  Court] — 
See  sub  tit.  Justice  of  the  Peace. 

From  County  Court  to  Divisional  Court.] — 

See  County  Court. 

From  Xayor's  Court  to  Divisional   Court.]— 

See  Mayor's  Court. 
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APPOBTIONMENT. 


I.  What  Rights  Appobtionable. 

II.  Pebiodical  Payments. 

1.  General  Principle*. 

2.  Annuities  and  ll/^nt  Chargci. 

3.  llents, 

4.  Diridm^s  and  Interest, 

5.  Salaries, 


I.  WHAT  RIGHTS  APPORTIONABLK. 

Bight  of  Turbary  under  a  Demiie  of  Landi.] 
— A.,  by  deed  in  1736,  demised  lands  to  B.  and  C. 
for  a  term  of  B89  years,  and'  covenants  that 
B.  and  C,  ^'  their  executors,  administrators  and 
assigns,  and  every  of  them,  should  and  might 
from  ttme  to  time,  and  at  all  times  during  the 
grant,  raise,  cut  and  carry  away  from  off  certain 
bog  lands  "  (the  absolute  property  of  the  lessor, 
and  not  included  in  the  lease),  **  turf  sufficient 
to  be  expended  on  the  premises."  B.  and  C. 
covenanted  to  repair  all  houses  and  outhouses 
that  were  or  thereafter  might  be  built  upon  the 
premises.  In  1735,  B.  and  C.  partitioned  the 
lands,  and  in  1856  the  Irish  Incumbered  Estates 
Court  granted  B.'s  moiety  to  D.,  with  the  appur- 
tenances : — Held,  that  the  right  of  turbary  waq 
apportionable,  and  that  D.  was  entitled  to  a 
proportional  share.  Hargrove  v.  Congleton 
{Lord),  12  Ir.  C.  L.  R.  368. 


IL  PBRIODICAL  PAYMENTS. 
1.  Genebal  Pbinciples. 

Under  4  ft  5  WUI.  4,  o.  98.^— This  statute 
applies  to  cases  in  which  the  interest  of  the 
person  interested  in  such  rents  and  payments  is 
terminated  by  his  death,  or  by  tne  death  of 
another  person  ;  but  does  not  apply  to  the  case 
of  a  tenant  in  fee,  or  provide  for  apportionment 
of  rent  between  the  real  and  personal  represen- 
tative of  such  person,  whose  interest  is  not  ter- 
minated at  his  death.  Browne  v,  Amyot,  3 
Hare,  173  ;  13  L.  J.,  Ch.  232 ;  S.  P,,  Beer  v. 
Beer,  12  C.  B.  60 ;  21  L.  J.,  C.  P.  124  ;  16  Jur. 
223. 

Where  A.  was  by  deed  appointed  to  the  offices 
of  auditor  and  superintending  manager  of  B/s 
estates  at  a  salary  payable  half-yearly,  and  B. 
had  revoked  the  appointment  in  the  middle  of  a 
current  year  : — Held,  that  4  &  5  Will.  4,  c.  22, 
8.  2,  did  not  enable  A.  to  recover  a  {Proportionate 
part  of  the  salary,  in  respect  of  that  portion  of 
the  year  during  which  he  held  the  offices. 
Ldumdes  v.  Stamford  and  Warrington  (^EarV), 
18  Q.  B.  425  ;  21  L.  J.,  Q.  B.  371  ;  16  Jur.  903. 

The  statute  applies  to  cases  where  payment 
for  the  whole  period  must  be  made  tb  some 
person,  and  does  not  include  a  payment  under  a 
contract  between  employer  and  employed,  for 
services  performed,  where  the  payment  entirely 
ceases  upon  the  determination  of  the  claimant's 
right  to  receive  it.    lb, 

'  Where  it  can  be  predicated  that  the  interest 
mentioned  in  sect.  2  of  4  &  5  Will.  4,  c.  22,  has 
been  determined,  the  rents  and  other  payments 
there  mentioned  shall  be  apportioned ;  but 
where  this  cannot  be  predicated,  the  interest 
being  between  the  heir  and  the  executor,  the 


heir  shall  take  the  whole,  and  there  shall  be  no 
apportionment.  CMow,  In  re,  3  Kay  k  J.  689  ; 
26  L.  J.,  Ch.  513. 

2.  A17NUITIB9  A17D  REITT  CHABGBS. 

Annvitiet,  who  £ntitled.l — Where  an  annuity 
was  granted  by  deed  to  A,  during  the  joint  lives 
of  B.  and  C,  charged  upon  lands  and  payable  by 
two  equal  portions  on  the  1st  of  May  and  1st 
of  November  in  each  year,  to  pay  the  same  to  B. 
during  the  joint  lives  of  B.  and  C,  and  then  to 
C.  if  she  survived: — Held,  that  C.  having  survived 
B.,  and  died  on  the  morning  of  the  1st  of  May, 
A.  was  entitled  to  the  entire  sum  due  upon  that 
day.    Ilobinson  v.  Robinson,  2  Ir.  C.  L.  R.  370. 

A.  covenanted  on  his  marriage  to  pay  an 
annuity  to  his  wife  during  her  life.  By  will  he 
confirmed  the  annuity,  and  devised  his  residuaiy 
real  and  personal  estate  to  his  wife  for  life,  with 
remainders  over  : — Held,  that  the  payments  of 
the  annuity  were  apportionable  between  the 
value  of  the  life  estate  and  the  value  of  the 
reversion.     Yates  v.  Yates,  ^  Jur.,  N.  S.  1203. 

An  estate  was  devised  to  A.  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail,  with 
remainder  to  the  right  heirs  of  the  testator.  C. 
was  the  heir  of  the  testator,  and  died  without 
issue  : — Held,  that  his  executors  were  not  en- 
titled, as  against  his  heir,  to  an  apportionment 
of  the  rent  grrowing  due  at  his  death*  Clulow, 
In  re,  26  L.  J.,  Ch.  513  ;  3  Kay  &  J.  689. 

A  tenant  for  life  granted  a  rent -charge, 
chaiigeable  on  lands,  for  the  life  of  the  grantor, 
provided  the  grantee  should  so  long  live,  with  a 
power  of  distress  and  a  covenant  for  further 
assurance,  to  a  relative,  as  a  sujLtable  provision  • 
for  her,  with  an  apportionment  clause  in  the  event 
of  the  death  of  the  grantee  between  two  days  of 
payment.  The  grantor  died  between  the  days 
of  payment,  leaving  the  grantee  surviving : — 
Held,  first,  that  independently  of  4  &  5  Will.  4, 
c.  22,  there  could  be  no  apportionment.  Leathley 
V.  IVench,  8  Ir.  Ch.  R.  401. 

Held,  secondly,  that  the  court  could  not  imply 
an  intention  that  there  should  be  an  apportion- 
ment on  the  death  of  the  grantor,  having  regard 
to  the  express  apportionment  clause  on  the  death 
of  the  grantee  in  the  lifetime  of  the  grantor.  Ih, 

Annuities,  independently  of  the  4  &  5  Will.  4, 
c.  22,  are  not  apportionable,  unless  granted  for 
the  maintenance  of  infants  or  married  women 
living  separate  from  their  husbands.    lb. 

By  1  &  2  WiU.  4,  c.  11,  William  the  Fourth 
was  empowered  by  indenture  under  the  great 
seal,  to  grant  to  the  queen  an  annuity  of 
100,000^,  to  commence  after  his  decease  and 
continue  during  her  life,  and  to  be  paid  out  of 
the  Consolidate  Fund  on  the  31st  March,  the 
30th  June,  the  30th  September  and  the  31st 
December,  by  even  and  equal  portions,  the  first 
payment  to  be  made  at  such  of  the  days  as 
should  first  happen  after  the  decease  of  his 
majesty.  The  king  was  empowered  to  settle 
Marlborough  House  and  Bushy  Park  upon  her 
majesty  for  her  life,  and  upon  her  executors  for 
one  year  after  her  demise.  He  exercised  these 
powers,  by  an  indenture,  expressing  that  he  was 
desirous  to  settle  an  ample  revenue  for  support- 
ing the  honour  and  dignity  of  her  majesty,  and 
that  the  grant  was  made  for  her  jointure,  and  in 
satisfaction  of  her  dower,  and  of  his  especial  grace, 
certain  knowledge  and  mere  motion.  He  died 
OD  the  20th  June  1837,  and  on  the  80th  of  the 
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same  month  a  full  quarter  of  the  annuity  was 
paid  to  the  Queen  Dowi^r.  She  died  on  the 
2nd  December,  1849.  Upon  application  for  a 
mandamus  to  the  Lords  of  the  Treasury  for  the 
payment  of  the  arrears  of  the  annuity  subse- 
quently to  the  30th  September,  1849  :— Held, 
that  the  annuity  was  not  apporti^nable.  Reg, 
V.  Lord*  Commution&rs  of  the  TVeasurifj  16 
Q.  B.  357  ;  20  L.  J.,  Q.  B.  805  ;  15  Jur.  767. 

A  terminable  annuity  is  apportionablc  under 
7  at  8  WiU.  4,  c.  22.  Sutton  v.  Ennh,  18  W.  K. 
882  ;  4  Ir.  R.,  Eq.  325. 

Vnder  Apportioiiment  Act,  1870.]~The  33  k 

34  Vict,  c  35,  is  retrospective  and  makes  eveir 
species  of  income,  from  whatever  source  derived, 
apportionablc  as  between  tenant  for  life  and  re- 
mainderman, where  the  tenant  for  life  dies  after 
the  passing  of  that  act.  Tltaeker,  In  re,  28  L. 
T.  56  ;  21  W.  R.  286. 

By  an  order  of  the  Court  of  Chancery  made  in 
1855,  an  annuity  of  100/.  was  directed  to  be  paid 
to  W.  during  her  life.  W.  died  in  1872  :— Held, 
that  the  annuity  was  apportionablc  to  the  day 
of  her  death.    Ih. 

A  testator  after  the  Apportionment  Act,  1870, 
bequeathed  — • — I,  to  trustees,  such  sum  to  carry 
interest  at  44  per  cent,  until  the  same  should  be 
paid  or  appropriated,  upon  trust,  with  the  con- 
sent of  his  wife,  to  invest  the  same  in  certain 
specified  securities,  and  to  pay  the  annual  in- 
come of  the  legacy  and  the  inrvestments  thereof, 
including  in  such  income  the  interest  payable  in 
respect  of  such  legacy,  to  his  wife,  for  life,  with 
Temainders  over,  interest  was  paid  to  the 
widow  up  to  the  day  when,  pursuant  to  an  order 
of  the  court,  the  bequeathed  sum  was  invested 
in  stocks  on  some  of  which  five  months'  dividend 
had  then  accrued: — Held,  that  the  Apportion- 
ment Acts  did  not  apply,  and  that  the  widow 
was  entitled  to  the  whole  of  the  dividends  when 
received  upon  the  purchased  stocks.  Clarke,  In 
re.  Barker  v.  Perowne,  18  Oh.  D..  160 ;  50  L.  J., 
Ch.  733  ;  44  L.  T.  736  ;  29  W.  R.  730. 

A  grandfather  bequeathed  his  residuary  per- 
sonal estate  to  trustees  for  bis  two  g^rand- 
danghters  in  equal  shares  at  twenty-one  or 
marriage,  and  directed  that  in  case  they  or 
either  of  them  should  many  under  twenty-one, 
their  shares  should  be  settled  upon  them  and 
their  children  in  the  usual  form.  The  grand- 
daughters married  under  twenty-one,  one  in 
1867,  and  the  oUier  in  1870,  after  the  passing  of 
the  Apportionment  Act,  33  &  34  Vict.  c.  35  : — 
Held,  that  in  both  cases  the  income  of  the  trust 
funds  was  apportionablc  down  to  the  date  of  the 
respective  marriages.  Cliw  v.  Clivej  7  L.  R., 
Ch.  433 ;  41  L.  J.,  Ch,  386  ;  26  L.  T.  409  ;  20  W. 
IL477. 

A  testator  bequeathed  a  legacy  of  10,000/. 
with  interest  from  his  death  at  4  per  cent,  per 
annum  to  trustees  upon  trust  to  pay  the  income 
to  certain  persons  during  the  life  of  one  of  them, 
and  after  her  death  upon  trust  for  other  persons. 
The  estate  was  insufficient  for  payment  in  full  of 
his  legacies,  and  the  realization  of  his  assets 
occupied  several  yenis : — Held,  that  moneys 
from  to  time  received  by  the  trustees  and  applic- 
able to  the  legacy  were  divisible  ratieably  be- 
tween' capital  and  income,  so  as  to  attribute  to 
income  4<.  per  cent,  from  the  testator's  death  on 
the  amount  attributed  to  capital.  TlnkleTf  In 
re,  20  L.  R.,  Eq.  456. 

The  Apportionment  Act,  1870,  38  &  34  Vict. 


c.  35,  applies  to  a  specific  devise  of  real  estate, 
and  generally  as  between  the  real  and  personal 
representatives,  and  that  in  a  case  where  a  will 
has  been  made  before  and  the  testator  has  died 
after  the  passing  of  the  Act.  Ilasluck  v.  Pedley, 
19  L.  R.,  Eq.  271 ;  44  L.  J.,  Ch,  143 ;  23  W.  R. 
155. 

The  Apportionment  Act,  1870,  applies  to  every 
WiU  executed  before,  and  confirmed  by  a  codicil 
executed  after,  its  passing ;  and,  semble,  also  to 
every  will  coming  into  operation  after  its  passing. 
CoMtahle  v.  Con»tahUsy  U  Cli.  D.  681  ;  48  L.  J., 
Ch.  621  ;  40  L.  T.  616. 

The  income  arising  from  personalty  specifically 
bequeathed  is  not  apportionablc  under  the  Ap- 
portionment Act,  1870,  as  between  the  specihc 
legatee  and  the  estate  of  the  testator.  White' 
head  V.  WhUehead,  1 6  L.  R.,  Eq.  628 ;  29  L.  T.  289, 

Bsnt  Charge.] — Upon  the  death  of  a  tenant 
for  life,  under  a  will  executed  before  the  Ap- 
I)ortionment  Act,  4  &  5  Will.  4,  c.  22,  of  tithes 
which  after  the  act  were  commuted  for  a  rent- 
charge,  payable  at  fixed  periods : — Held,  that 
the  awanl  of  the  tithe  commissioners  was  "  an 
instrument  under  which  the  rent^charge  was 
payable "  within  s.  2,  and  therefore  the  rent- 
charge  was  apportionablc.  Headman  v.  Pearite, 
8  L.  R.,  Eq.  599.  See  also  Leathhy  v.  French, 
8  Ir.  Ch.  R.  401. 

3.  Rbnts. 

When  apportionable  under  4  ft  5  Will.  4;  o. 

22.] — ^A.  died  in  1838,  having,  by  will,  given  real 
estates  to  trustees,  in  trust,  after  keeping  up  his 
mansion,  to  pay  five-eighths  of  the  net  rent  to  his 
widow  for  life.  The  widow  died  in  1847,  and 
rents  were  receivable  on  the  next  rent  day, 
under  leases  created  by  A.  anterior  to  4  &  5 
Will.  4,  c.  22 : — ^Held,  that  the  rents  were  ap- 
portionable. Knight  V.  Bonghton,  12  Beav.  312  ; 
19  L.  J.,  Ch.  66. 

The  act  extends  to  Scotland.  Fordyee  V| 
Bridge*,  I  H.  L.  Cas.  1. 

And  to  a  tenant  in  tail.  Baillie  v.  Lockhart, 
2  Macq.  H.  L.  Cas.  258. 

Where  a  tenancy  from  year  to  year  has  been 
originally  created  by  the  owner  of  the  fee,  it  is 
not  determined  by  the  death  of  a  tenant  for  life, 
claiming  under  the  original  lessor,  and  11  Geo.  2, 
c.  19,  s.  15,  does  not  therefore  apply  to  such  a 
case.  Cattley  v.  Arnold,  1  Johns.  &  H.  651  ; 
28  L.  J.,  Ch.  352  ;  5  Jur.  N.  S.  361. 

The  4  &  5  Will.  4,  c.  22,  does  not  apply  to 
rents  reserved  by  parol.  Ih. ;  S,  P.,  Alexander, 
In  re,  4  Ir.  Ch.  R.  257; 

Therefore,  where  an  owner  of  the  fee  demised 
by  parol  to  tenants  from  year  to  year,  and  died, 
having  devised  the  estates  to  a  tenant  for  life, 
with  remainder  over,  upon  the  death  of  the 
tenant  for  life  : — Held,  that  the  remainderman 
was  entitled  to  the  whole  of  the  rents  accruing 
for  the  half-year  in  which  he  died,  without  ap- 
portionment,   lb. 

So  also,  where  the  parol  demise  originated 
with  the  tienant  for  life.     lb. 

The  4  &  5  Will.  4,  c.  22,  applies  where  either 
the  instrument  creating  the  life  interest  or  the 
lease  under  which  the  rent  is  payable,  is  dated 
after  the  statute.  LletoeUyn  v.  Rons,  12  Jur., 
N.  S.  680;  36  Beav.  591. 

An  equitable  tenant  for  life  under  a  settlement 
,of  freehold  leases  for  lives,  obtained  a  renewed 
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grant  for  lives  to  himBclf.  At  his  death  the  pro- 
perty was  in  the  occupation  of  yearly  tenants, 
under  parol  demises  by  him : — Held,  that  the 
rents  were  not  apportionable  either  under  11 
Geo.  2,  c.  19,  or  4  &  6  Will.  4,  c.  22.  MiUs  v. 
Truifiper,  4  L.  R.,  Ch.  320;  20  L.  T.,  384;  17 
W.  R.  428. 

A  testator,  whose  will  came  into  operation 
before  4  &  6  Will.  4,  c.  22,  pave  the  rents  of  his 
real  estates  to  his  son  after  he  should  attain 
twenty-one,  and  directed  personal  estate  to  be 
invested  in  funds  or  securities,  with  power  to  in- 
vest in  land.  The  son  attained  Ms  majority  in 
July,  1854 : — Held,  that  he  was  entitled  to  re- 
ceive the  whole  of  the  rents  which  became  due 
in  September  on  the  devised  estates  and  on  the 
purchased  estates,  without  regard  to  the  date  of 
the  leases  under  which  the  rents  became  payable. 
Fletclier  v.  Moore,  26  L.  J.,  Ch.  530 ;  3  Jur.  N.S. 
458. 

A  devise  in  trust  for  one  for  life,  the  remain- 
der for  his  first  and  other  sons  in  tail,  remainder 
for  testator's  own  right  heirs.  The  devisee  for 
life  proved  to  be  heir-at-law  of  the  testator,  and 
died  intestate  and  without  leaving  issue : — Held, 
that  notwithstanding  the  interposition  of  an 
estate  tail  which  might  have  arisen  and  pre- 
vented the  remainder  in  fee  from  vesting  aoso- 
lutely,  the  death  of  the  devisee  was  not  a  deter- 
mination of  his  interest,  within  the  meaning  of 

4  &  5  Will.  4,  c.  22,  and  therefore  the  rents  were 
not  apportionable  between  his  heir  and  his  per- 
sonal representative.  Clulow,  In  re,  3  Kay  &  J. 
689 ;  26  L.  J.,  Ch.  513. 

Where  leases  were  granted  after  4  &  6  Will.  4, 
c.  22,  came  into  operation,  under  a  power  con- 
tained in  a  settlement  made  before : — Held,  that 
the  rents  were  apportionable.  Lock  v.  De  Burgh, 
De  Burghersh  (Lord)  v.  Burgh,  4  De  G.  &  S. 
470;  20  L.  J.,  Ch.  384 ;  16  Jur.  961. 

The  4  &  6  Will.  4,  c.  22,  applies  to  all  cases  where 
either  the  lease  reserving  the  rent,  or  the  instru- 
ment creating  the  life  interest  in  it,  has  been 
executed  since  the  passing  of  the  statute.  Plum- 
wer  V.  Whiteley,  Johns.  585 ;  29  L.  J.,  Ch.  247  ; 

5  Jur.,  N.  S.  1416. 

Rent  reserved  by  a  lease  granted  after  the  act 
under  a  power  in  a  settlement  executed  before 
the  act : — Held,  to  be  apportionable  between  the 
executors  of  the  tenant  for  life  under  the  settle- 
ment and  the  remainderman.    Ih. 

The  act  also  applies  to  a  case  of  an  expiration 
of  a  term  in  trustees  to  accumulate  rents,  for 
payment  of  debts,  legacies  and  other  charges, 
with  remainder  to  a  tenant  for  life ;  as  well  as 
to  the  case  of  an  estate  for  life  to  A.,  remainder 
to  B.  St.  Auhyn  v.  St.  Avbyn,  1  Drew.  &  Sm. 
613;  30  L.  J.,  Ch.  917;  5  L,  T.,  619;  9  W.  R. 
922. 

But  the  act  only  applies  to  rents  reserved  at 
fixed  periods,  and  does  not  apply  to  royalties  in 
the  nature  of  rents,  payable  at  uncertain  periods ; 
such  as  royalties  payable  upon  the  selling  of  ore 
from  a  mine.    lb. 

The  Apportionment  Act,  4  &  5  Will.  4,  c.  22, 
s.  2,  is  not  intended  to  apply  as  between  a  mort- 
gagee (of  a  tenant  for  life)  who  has  not  entered 
and  a  remainderman,  so  as  to  give  the  mortgagee 
a  right  to  rents  which  he  would  not  have  bEid 
until  entiy  if  the  tenant  for  life  had  lived. 
Paget  v.  Anglesea  QMarquU),  17  L.  R.,  Eq.  283 ; 
43  L.  J.,  Ch.  437 ;  29  L.  T.,  721 ;  22  W.  R. 
607. 

C.  occupied  two  parcels  of  land  upon  an  nnder- 


fitanding  that  he  should  let  oft  a  portion  of  it 
when  he  could.  He  paid  the  rent  agreed  upon 
for  more  than  a  year,  and  he  then  let  off  a  por- 
tion of  each  parcel  to  A.  and  B.  separately,  who 
paid  rent  to  D.,  and  C.  continued  to  hold  the 
residue  himself.  The  rent  becoming  in  arrear, 
the  landlord  distrained  : — Held,  that  there  was 
evidence  that  the  rent  was  apportionable,  and 
that  the  landlord  was  entitled  to  distrain. 
Fle«1ier  v.  Trot  man,  6  L.  T.  21*— Ex.  Ch. 

Commissioners  under  the  powera  of  a  private 
act  purchased  land  lying  partly  in  two  parishes 
for  the  purpose  of  forming  a  metropolitan  road, 
and  chai^ged  it  with  the  payment  of  an  annual 
rent.  By  the  Metropolis  Roads  Act,  1863  (26  &  27 
Vict.  c.  78),  8.  4,  it  was  provided  that  so  much  of 
the  road  as  lay  within  any  parish  mentioned  in  a 
schedule,  which  included  the  two  parishes,  should 
be  dealt  with  as  part  of  the  common  highways 
of  the  parish,  and  all  quit  rents  and  other  out- 
goings pa3rable  in  respect  thereof  should  l>c  paid 
as  part  of  the  expenses  of  maintenance  : — Held, 
that  the  effect  of  the  Metropolis  Roads  Act  was 
to  apportion  the  rent  between  the  two  parishes  ; 
and  that  the  representatives  of  the  person  from 
whom  the  land  was  bought  were  entitled  to  re- 
cover from  each  of  the  parishes  a  proportional 
part  of  the  rent ;  and  that  the  proper  form  of 
declaration  was  one  framed  on  the  statute,  and 
not  for  use  and  occupation.  Sansom  v.  St. 
Leonard  (  Vestry^,  Sfwreditch,  4  L.  R.,  C.  P.  654  ; 
38  L.  J.,  C.  P.  286 ;  15  W.  R.  40. 

Under  Apportionment  Act,  1870.]— The  Ap- 
portionment Act,  1870,  applies  to  every  will 
executed  before,  and  connrmed  by  a  codicil 
executed  after,  its  passing ;  and.  semble,  also  to 
every  will  coming  into  operation  after  its  pass- 
ing. Constable  Y.  Constable,  11  Ch.  D.  681;  48 
L.  J.,  Ch.  621  ;  40  L.  T.  516. 

A  testator,  by  a  will  executed  before  the  pass- 
ing of  the  Apportionment  Act,  1870,  bequeathed 
his  residuary  personalty  to  trustees  upon  certain 
trusts ;  and  he  devised  his  real  estate  to  trustees 
on  certain  trusts,  and,  subject  thereto,  to  his  son 
for  life,  with  remainders  over  in  strict  settle- 
ment. But  he  provided  that  his  son  should  not 
take  any  estate  under  the  will  unless,  within  a 
year  after  the  testator's  death,  he  executed  a 
settlement  of  certain  other  real  estate,  upon 
limitations  corresponding  to  those  created  by 
the  will  of  the  devised  real  estate.  And  the 
testator  gave  the  clear  and  undisposed  of  rents 
of  his  real  estate  to  trustees,  upon  trust  for  the 
son,  if  he  should  make  the  settlement  required 
of  him  within  the  year,  and,  if  not,  then  upon 
trust  for  the  persons  who  would  thereupon  be- 
come,entitled  to  the  devised  real  estate.  By  a 
codicil,  executed  after  the  passing  of  the  act, 
the  testator  made  some  alterations  ih  his  will, 
and  in  all  other  respects  confirmed  it.  The  son 
executed  the  settlement  required  of  him  within 
a  year  after  the  testator*s  death : — Held,  that 
the  rents  of  the  devised  real  estate  accruing 
due  at  the  time  of  the  testator's  death  must  be 
apportioned  between  the  son  and  the  persons 
interested  in  the  residuary  p)ersonalty.    lb. 

A  testator  seised  in  fee  devised  real  estate  by  a 
will  dated  before  the  Apportionment  Act,  1870 
(33  &  34  Vict.  c.  35) ;  and  confirmed  by  a  codicil 
dated  after  the  act : — Held,  that  the  rents  were 
apportionable  between  the  executor  and  the 
devisee.  Capron  v.  Capron,  17  L.  R.,  Eq.  288 ; 
43  L.  J„  Ch.  677 ;  29  L.  T.  826 ;  22  W.  R,  347. 
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Semble,  that  the  result  would  have  been  the 
same  without  the  oodicil.    lb. 

The  residue  of  a  term  under  a  lease  having 
become  vested  in  the  trustee  of  the  lessee,  who 
was  a  liquidating  debtor,  the  trustee  assigned 
over  during  a  current  quarter.  In  an  action, 
brought  after  the  expiration  of  the  quarter 
against  the  trustee  by  the  lessor,  to  recover  a 
proportionate  part  of  the  quarterns  rent  up  to 
the  time  of  the  assignment  over  by  him  : — 
Held,  that  the  Apportionment  Act,  1870,  ap- 
plied, and  that  the  lessor  was  entitled  to  recover. 
Swansea  Bank  v.  Thomas,  4  Ex.  D.  94 ;  48  L.  J., 
Bx.  344 ;  40  L.  T.  558  ;  27  W.  R.  491. 

The  B3  &  34  Vict  c.  35,  has  not  the  effect  of 
altering  the  usual  contract  of  purchase,  so  as  to 
entitle  a  purchaser  to  obtain  out  of  the  pur- 
chase-money lodged  by  him,  the  portion  of  the 
head-rent  trom  the  last  gale  day  to  the  time  of 
his  purchase.    Keillor ,  In,  re,  6  Ir.  R.,  Eq.  329. 

Since  the  Apportionment  Act,  1870,  a  devise 
of  the  testator's  estate  in  fee  docs  not,  per  se, 
pass  that  portion  of  the  current  gale  of  rent 
which  had  accrued  at  the  time  of  his  death. 
Maseimfrave  v.  Burke,  7  Ir.  R.,  Eq.  186. 

When  a  gift  of  part  of  a  farm,  subject  to  an 
entire  rent  described  it  as  "containing  about 
ninety-eight  acres,  subject  to  the  proportion  of 
rent  the  same  bears  to  the  whole,  and  the  gift 
of  the  other  part  of  the  farm  had  described  it 
as  ^  containing  about  twenty  acres,  subject  to 
the  proportion  of  rent  to  which  the  entirety  of 
the  lands  is  subject,"  the  proportion  of  the  rent 
to  be  borne  by  the  twenty  acres  and  ninety-eight 
acres  respectively  was  to  be  determined  by  their 
relative  value,  and  not  by  acreage.  0^  Connor  v. 
O'Connor,  19  W.  R.  90. 


4.  Dividends  and  Intbbest. 

Froflts  of  a  Company— 4  k  5  Will.  4,  o.  22.] 
— Dividends  out  of  profits,  from  time  to  time  de- 
cUired  by  a  commercial  company,  are  apportion- 
able  under  4  &  5  Will.  4,  c.  22.  Ilartlty  v. 
Allm,  27  L.  J.,  Ch.  G21  ;  4  Jur.,  N.  S.  500. 

But  a  single  sum  of  money  to  be  divided 
among  the  shareholders  is  not  so  apportionable. 
lb. 

For  the  purpose  of  apportionment  a  dividend 
is  to  be  taken  as  payable  on  the  day  on  which  it 
was  actually  payable,  and  not  on  the  last  day  of 
the  period  during  which  it  was  earned.    lb. 

If  a  company  is  so  constituted  that  its  divi- 
dends are  to  be  declared,  and  therefore  become 
due  at  fixed  periods,  such  dividends  are  appor- 
tionable. Maxwell,  In  re,  1  H.  &  M.  610  ;  82 
L.  J.,  Ch.  333  ;  9  Jur.,  N.  S.  350  ;  7  L.  T.  224  ; 
11  W\  R.  480. 

Secus,  as  to  the  dividends  of  companies ;  as 
railway  companies  governed  by  the  Companies 
Clauses  Act,  which  have  no  fixed  period  for  de- 
claring a  dividend,  and  are  under  no  obligation 
to  dec£&re  a  dividend  at  all.    Tb. 

When  a  dividend  is  apportionable,  it  is  with 
reference  to  the  last  payment,  not  to  the  period 
during  which  the  profits  were  earned,  that  the 
proportions  are  to  be  calculated.    lb. 

The  4  &  5  Will.  4,  c.  22,  s.  2,  applies  to  a  de- 
terminable interest  in  dividends,  created  by  a 
will  made  after  the  passing  of  the  act,  in  exer- 
cise of  ajpowcr  contained  in  a  deed  dated  before 
the  act.  Wardroper  v.  Ct^ field,  33  L.  J.,  Oh.  605  ; 
10  Jur.,  N.  S.  194 ;  9  L.  T.  758 ;  12  W.  R,  458. 
.    VOL.  I, 


Railway  Debenturei.] — Interest  payable  upon 
railway  debentures  is  not  within  the  4  &  5  Will.  4, 
c.  22,  not  being  part  of  one  entire  thing, 
which  the  dividends  on  stock  are.  If  a  testator, 
possessed  of  railway  debentures,  dies  after  the 
time  at  which  the  interest  is  due,  but  before  it  is 
declared,  that  jjortion  which  accrued  due  in  his 
lifetime  is  capital  and  not  income,  as  between 
tenants  for  life  and  remaindermen.  Roger,  In 
re,  1  Drew.  &  Sm.  338  ;  30  L.  J.,  Ch.  153  ;  6  Jur., 
N.  S.  1363  ;  3  L.  T.  397  ;  9  W.  R.  64. 

Railway  debentures  arc  in  the  nature  of  mort- 
gages, and  the  interest  accrues  due  de  die  in 
diem.    lb. 

Money  in  Court.]— The  land  of  an  intestate 
having  been  sold  compulsorily,  one-third  of  the 
purchase-money  was  paid  into  court  to  the 
widow's  dower  account,  and  invested : — Held, 
that  the  dividends  on  such  investment  were  ap- 
portionable, under  11  Geo.  2.  c.  19,  s.  15,  between 
the  heir-at-law  and  the  legal  (leraonal  represen- 
tatives of  the  widow.  Harrop  v.  WiUon,  34 
Beav.  166;  11  Jur.,  N.  S.  102;  11  L.  T.  699; 
13  W.  R.  334. 

The  Apportionment  Act,  1870,  applies  to  all 
instruments,  whether  coming  into  operation  be- 
fore or  not  till  after  the  passing  of  the  act. 
Clim',  In  re,  18  L.  R.,  Eq.  213 ;  30  L.  T.  249  ; 
22  W.  R.  612. 

Dividends  on  a  fund  in  court  representing  real 
estate  of  a  testator  who  died  in  18fi7,  arc  appor- 
tionable as  between  successive  tenants  for  life. 
lb. 

Ourrent  JHyidandi.] — A  settlor  assigned  secu- 
rities to  trustees  upon  trust  after  his  death, 
during  the  minority  of  A.,  to  pay  such  jwrtion  o€ 
the  income  as  they  should  think  proper,  for  his 
maintenance  and  education  ;  and  when  he  should 
have  attained  twenty-one,  and  thenceforth  until 
he  should  attain  thirty,  by  and  out  of  the  income 
to  pay  to  him  such  annual  sum  as  they  should  in 
their  discretion  think  proper,  not  exceeding 
5,000Z.,  and  accumulate  the  unapplied  portion, 
and  stand  possessed  of  the  accumulations  upon 
the  trusts  thereinafter  declared  concerning  the 
fund  ;  and  upon  further  trust,  when  and  so  soon 
as  he  should  have  attained  thirty,  to  stand  pos- 
sessed of  the  funds,  and  the  annual  produce, 
upon  trust  that  they  and  he  shall  pay  unto  and 
permit  him  and  his  assigns  to  receive  and  take 
the  whole  of  the  dividends,  interest,  and  annual 
produce,  during  his  life,  for  his  and  their  own 
use  and  benefit,  with  limitations  over.  Upon  his 
attaining  thirty  : — Held,  that  there  must  be  an 
apportionment  of  the  current  dividends.  Donald' 
ton  V.  Donaldson,  10  L.  R.,  Eq.  635 ;  40  L.  J., 
Ch.  64  ;  23  L.  T.  550  ;  18  W.  R.  1104. 

Stock  in  a  Canal  Company.] — Bequest  of  stock 
in  a  canal  company  to  trustees  to  pay  the  divi- 
dends to  the  testator's  wife  for  life,  and  after- 
wards to  fall  into  the  residue  : — Held,  that  the 
dividends  were  apportionable.  Pollock  v. 
Pollock,  18  L.  R.,  Eq,  329  ;  44  L.  J.,  Ch.  168  ; 
30  L.  T.  779  ;  22  W.  R.  724. 

Payments  by  way  of  Bonni.] — The  word 
"dividends"  in  the  Api>ortionment  Act,  1870, 
includes  payments  by  way  of  bonus  or  surplus 
profits  to  the  shareholders  of  a  public  company, 
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even  though  such  i)ayiiient8  may  be  only  occa- 
sional and  not  strictly  periodical :  as  for  instance, 
where  the  payments  are  made  under  the  deed  of 
settlement  of  a  life  assurance  society,  providing 
for  distribution  of  a  bonus  or  surplus  profits 
among  its  shareholders  once  in  every  five  years, 
"  unless  a  special  meeting  of  shareholders  shall 
othen^'ise  airect."  Griffith^  In  rr,  Carr  v. 
OriffitK  12  Ch.  D.  655  ;  41  L.  T.  540. 

A  bonus  or  suq)lus  profits  accruing  on  shares 
in  the  company  specifically  bcxjueathed  by  a  will 
dated  in  1875,  held  to  be  apportionable  under 
the  Apportionment  Act,  1870.    Ih, 

PtLblio  Oompaniei.]— The  words  "trading  or 
other  public  companies  "  in  s.  6  of  the  Apjwr- 
tionment  Act,  1870,  include  any  public  company, 
but  not  a  private  partnerahip.    Ih, 

A  life  assurance  society,  unincorporated,  but 
established  in  184.S  by  a  deed  of  settlement, 
with  a  board  of  directors,  100,000/.  capital,  and 
list  of  shareholders,  and  possessing  certain 
powers  and  concessions  under  a  special  act  of 
parliament,  passed  in  1868,  held  to  oe  a  '*  public 
company"  within  the  meaning  of  s.  5  of  the 
Apportionment  Act,  1870.    lb. 


Frivata  Partiienhip.]^A  testator  bequeathed 
the  dividends  and  income  of  his  share  and  in- 
terest in  an  iron  company  to  A.  for  life,  and 
after  his  death  he*  gave  the  share  and  interest  to 
his  daughter  absolutely.  The  testator  died  in 
October,  1870.  The  iron  company  was  a  private 
trading  partnership  regulated  by  a  deed  of  part- 
nership, under  which  the  accounts  were  made 
up  in  the  January  of  each  year,  and  the  profit'' 
of  the  previous  year  ascertained,  which  account 
was  settled  and  signed  by  all  the  partners.  The 
managing  ^mrtner  then  decided  what  dividend 
should  be  paid  to  the  partners,  and  the  dividend 
was  paid  by  instalments  in  the  next  few  months : 
— Held,  that  the  dividend  in  rcs|)ect  of  the 
profits  realized  during  1870,  which  was  declared 
in  January,  1871,  was  not  a  dividend  or  a  period- 
ical payment  within  the  Api)ortionment  Act, 
1870  (33  &  34  Vict.  c.  35),  and  was  not  appor- 
tionable, and  that  the  whole  belonged  to  the 
tenant  for  life.  Jme*  v.  Ogle,  8  L.  R.,  Ch.  192 ; 
42  L.  J.,  Ch.  .334  ;  28  L.  T.  245  ;  21  W.  R.  239. 
Affirming  14  L.  R.,  Eq.  419  ;  41  L.  J.,  Ch,  633  ; 
27  L.  T.  367  ;  20  W.  R.  794. 

A  testatrix,  who  died  in  1858,  directed  her 
trustees  to  carry  on  a  business  and  to  apply  the 
net  profits  as  to  one-fourth  upon  trust  for  C.  for 
life,  and  after  his  death  upon  trust  for  his  widow 
for  life ;  and  the  testatrix  left  the  mode  and 
time  of  ascertaining  or  dividing  the  profits 
wholly  in  the  discretion  of  the  trustees,  except 
that  they  should,  every  January,  draw  up  a  | 
balance-sheet,  shewing  the  net  profits  during  the 
year  ending  on  the  preceding  31st  of  December.  I 

C.  died  on  the  23m  December,  1877,  and  his 
widow,  as  next  tenant  for  life,  claimed  to  be 
entitled  to  the  whole  of  the  one-fourth  share  of 
the  net  profits  for  the  half-year  ending  on  the 
31st  of  tnat  month  : — Held, 'first,  that,  indepen- 
dently of  the  Apportionment  Act,  1870  (33  &  34 
Vict.  c.  35),  the  person  entitled  to  take  a  share 
of  net  profits  must  be  living  at  the  time  when 
the  profits  were  ascertained.     A»jj,  In  re,  9  Ch. 

D.  159  ;  47  L.  J.,  Ch.  735  ;  27  W.  R.  53. 

Held,  secondly,  that  the  share  of  net  profits  in 
question  was  neither  a  dividend  nor  a  periodical 
payment  within  the  meaning  of  that  act.    Ih, 


8h«r«  in  a  ColUary— AeeumiUtioii  of  Proflti.] 

— ^A  testator  directed  his  executors  to  manage 
and  cany  on  the  share  he  might  have  in  any 
colliery  at  the  time  of  his  death,  and  to  permit 
his  wife  to  receive  the  profits  during  her  life. 
At  the  time  of  his  death  he  was  entitled  to  a 
share  in  a  colliery  partnership,  carried  on  by  him 
in  partnership  with  four  other  persons  under  a 
deed  which   contained   a  provision  for  yearly 
settlements  of  accounts,  and    that   upon  such 
settlements  the  clear  profits,  or  a  portion,  if  the 
majority  in  value  of  the  partners  should    so 
direct,  ^ould  be  added  to  the  joint-stock  of  the 
oom|)any  or  be  divided  between  the  partners  in 
proportion  to  their  respective  shares,  or  passed  to 
their  respective  separate  accounts.    For  a  con- 
siderable period  after  the  death  of  the  testator 
no  dividend  was  paid  to  the  partners,  but  the 
undivided  profits,  when  there  were  any,  were 
accumulated^    Afterwards  dividends  were  paid 
which  did  not  exhaust  the  profits ;  no  resolutions 
were  {Missed  declaring  that  any  portion  of  the 
profits  should  be  add^  to  the  joint-stock  of  the 
company,  but   the  undivided    credit  balances 
were  at  the  end  of  each  year  carried  forward  to 
the  profit  and  loss  account  and  employed  for  the 
general  purposes  of  the  concern.    On  the  death 
of  the  widow  : — Held  that  the  accumulations  of 
profits  made  during  her  life  and  not  divided, 
belonged  to  the  testator's  estate  and  not  to  her 
representatives,  and  that  they  were   entitled, 
under  4  &  5  Will.  4,  c  22,  to  an  apportioned 
share  of  the  profits  made  in  the  year  which  was 
current  at  the  time  of  her  decease.    Straher  v. 
WiUon,  6  L.  R.,  Ch.  503  ;   40  L.  J.,  Ch.  630 ;  24 
L.  T.,  763;  19  \V.  R.  761. 

Bate  of  Intorost  on  value  of  Sharet.] — H., 

by  his  will,  gave  his  property  to  trustees  upon 
trust,  to  convert,  or  in  their  discretion  to  retain, 
present  investments.  The  estate  was  adminis- 
tered by  the  court,  and,  acting  on  the  chief 
clerk's  certificate,  some  of  the  investments  were 
retained,  and,  in  particular,  several  shares  in  the 
West  Middlesex  Waterw^orks,  which  were  shewn 
to  have  paid  a  high  dividend,  and  also  to  have 
increased  in  value  since  the  death  of  the  testator. 
On  a  question  as  to  the  apportionment  of  the 
dividends  on  these  shares  between  a  tenant  for 
Ufe  and  remaindermen  : — Held,  that  the  tenant 
for  life  was  only  entitled  to  interest  at  4  per 
cent,  per  annum  on  the  value  of  the  shares  at 
the  death  of  the  testator,  Furl^  v.  Hyder^  42 
L.  J.,  Ch.  626. 


5.  Salaries. 

The  clerk  of  the  crown  resigned  his  office  in 
the  middle  of  the  half-year : — Held,  entitled  to 
recover  from  his  successor,  as  money  had  and 
received,  an  apportioned  part  of  that  half-year's 
salary  which  had  been  paid  to  him.  Treacy  v. 
Corcoran,  8  Ir.  R.,  C.  L,  40. 


APPRAISER. 

St«  VALUEB  AND  APPBAlSEa 


197 


APPRENTICE. 


198 


APPRENTICE. 

I.  CONTBACT  OF  APPRBNTICESHIP,  197. 

1.  General  BequiHtetty  197. 

2.  Parties  who  may  take  Apjirrnticeit, 

199. 

3.  Agreements  in    Ctmtemplation  of 

Apprenticeshij),  200. 

4.  Qmttideration  and  Stamping^  201. 
6.  Compulsory  Binding^  205. 

6.  Dissolution^  206. 

7.  Proceedings  on,  208. 

8.  Proof  of,  209. 

II.  Rights  and  Liabilities  of'  Parties, 
210. 

1.  Master,2\0. 

2.  Apprentice,  213, 

3.  Ihther,  214. 

III.  JuRisDionoK  OF  Justices,  215. 

IV.  Parish,  216. 

V.  Sea.— iSrff  Shippinq  Law. 
VI.  Attorney's.— iSiw'  Solicitor. 
VII.  Illtreatinq.— iS?e  Criminal  Law, 


L    CONTRACT  OF  APPRENTICESHIP., 

1.  General  Requisites. 

IndeAtnrei  mntt  be  Ezeeuted.] — No  agree- 
ment whatever  will  constitatc  an  apprenticeship 
unless  there  are  indentures  executed  Jlex  v. 
WhitechMreh,  1  Bott's  P.  L.  532 ;  Burr.  S.  C. 
540 ;  lier  v.  Afargran,  5  T.  R.  153  ;  Hex  v. 
Jfatcman,  Burr.  S.  C.  290  ;  Reie  v.  Sf  rat  ton.  Burr. 
S.  C.  272  ;  Bex  v.  Xingsweare,  Burr.  S.  C.  839. 

What  Oonftitatat.] — A  contract  to  scnre  for 
three  yeara,  at  so  much  per  week,  the  master 
agreeing  to  teach  the  other  a  trade,  and  the 
latter  agreeing,  if  he  lost  any  time  to  the  preju- 
dice of  his  master,  to  abate  so  much  per  day, 
constitutes  ana  pprenticcship,  if  the  instrument  is 
sealed  and  stamped.  Ilex  v.  Rainham,  1  East,  531. 

Gontraot  of  Hiring.] — ^L.  agreed,  on  behalf  of 
his  son,  that  he  should  serve  M.  from  the  date  of 
the  agreement  until  a  certain  specified  time,  M. 
paying,  at  the  expiration  of  the  term,  five  iK>unds 
to  the  son  ;  L.  to  find  his  son  clothes,  washing, 
and  all  other  necessaries,  and  M.  meat,  drink, 
and  lodging : — Held,  that  this  was  a  contract  of 
hiring,  and  not  of  apprenticeship.  Bex  v.  Bil- 
linghay,  1  N.  &  P.  149  ;  5  A.  &  E.  676  ;  2  H.  & 
W.  419. 

Counterpart] — If  an  apprentice  is  bound,  it 
is  not  necessary  to  the  valiaity  of  his  indenture, 
that  the  master  should  sign  a  counterpart.  Bex 
V.  FUet,  Cald.  31 ;  Bex  v.  St.  Peter's  on  the  Hill, 
2  Bott's  P.  L.  367.  Sec  Millership  v.  Brookes,  5 
H.  &  N.  797  ;  29  L.  J.,  Ex.  369. 

Pather  and  Apprantioe  ULitorate.] — An  inden- 


ture having  been  prepared  for  binding  a  boy 
apprentice,  he  and  his  father,  being  unable  to 
write,  desired  a  third  person  to  write  their  names 
opposite  two  of  the  seals,  and  he  did  so.  The 
inaenture  was  not  n»d  to  them.  The  apprentice 
immediately  af tcrwanls  took  the  indenture  to  the 
master  and  left  it  with  him ;  and  aftenvards 
stated  that  when  he  did  so  he  considered  himself 
bound ;  and  he  went  into  the  service  under  the 
indenture: — Held,  that  the  indenture  was  suf- 
ficiently executed  and  delivered.  Bex  v.  Long* 
nor,  1  N.  &  M.  576  ;  4  B.  &  Ad.  647. 

Data.] — ^A  printed  indenture  of  apprenticeship 
executod  on  one  day,  but  bearing  date  on  another, 
is  not  void  by  8  Ann.  c.  9,  and  5  Geo.  3.  c.  4(»,  k. 
19.  Bex  V.  Harrington,  4  A.  &  £.  618  ;  6  N.  Ac 
M.  165  ;  1  H.  &  W.  747. 

Two  PenonB,  two  Trades.] — ^An  indenture  by 
which  an  apprentice  was  bound  for  seven  years, 
to  serve  one  person  for  the  first  four  years,  and 
his  own  father  for  the  last  three,  to  learn  two 
different  trades,  is  valid.  Bex  v.  Louth,  8  B.  & 
C.  247  ;  2  M.  &  R.  273. 

Death  of  one  of  two  Partnen.] — Where  an 
apprentice  is  bound  to  two  partners,  on  the 
death  of  one  he  becomes  in  law  the  apprentice 
of  the  survivor.  Bex  v.  St.  Martin's,  Exeter,  1 
H.  &  W.  69 ;  4  N.  &  M.  385  ;  2  A.  &  B.  655. 

Surety.  ] — In  an  action  against  a  surety  on  an 
indenture  of  apprenticeship  of  A.  to  serve  B. 
and  C,  the  surety  pleaded  tnat  there  never  were 
or  was  any  services  or  service  for  A.  to  perform 
to  or  for  B.  and  C.  jointly.  To  this  plea  they, 
after  setting  out  the  indenture  whereby  the 
surety  covenanted  for  the  service  of  A.  as  ap- 
prentice to  B.,  surgeon,  and  C,  surgeon  and 
apothecary,  replied  that  at  the  time  of  executing 
the  indenture  B.  and  C.  were  not  in  partnership, 
nor  did  they  carry  on  business  jointly  or  on  the 
same  premises,  but  that  they  carried  on  business 
wholly  separate  and  a{>art  from  and  independent 
of  each  other,  which  the  surety  at  the  time  of 
executing  the  indenture  well  knew,  and  that  B. 
and  C.  never  represented  to  him  that  they  should 
carry  on  business  in  partnerahip  : — Held,  tliat 
the  replication  was  bad  in  substance.  Popham 
V.  Jones,  13  C.  B.  225. 

Seeond  Maiter.  ] — If  a  service  by  an  appren- 
tice with  a  second  master,  can  in  other  respects 
be  construed  to  be  a  good  service  under  the  in- 
denture with  the  first  master,  it  is  immaterial 
whether  the  second  master  knew  the  fact  of  the 
apprenticeship  or  not.  Bex  v.  Sandhurst,  1  N, 
&  P.  296  ;  W.  W.  &  D.  34  ;  6  A.  &  E.  130. 

Escrow,  Delivery  lubject  to  Oondition.] — An 

indenture  of  apprenticeship  sealed  and  delivered 
to  an  attorney  who  is  acting  for  all  the  parties 
to  it,  with  directions  that  it  is  not  to  take  effect 
till  something  else  is  done,  operates  merely  as  an 
escrow.  Millership  v.  Brookes,  5  H,  &  N.  797  ; 
29  L.  J.,  Ex.  369. 

Objectionable  Conduct  of  Apprentice— Bill  in 
Equity.] — A  bill  in  equity  by  an  apprentice 
praying  that  his  master  might  be  ordercjd  to  exe- 
cute the  indenture  of  apprenticeship,  and  to  take 
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into  his  employ  and  teach  him  hiH  trade,  was  dis- 
missed without  costs,  it  appearing  that  the  con- 
duct of  the  apprentice  was  objectionable,  on 
account  of  his  idleness,  and  other  unsatisfactory 
particulars.  Brown  v.  Banlis,  3  Giff.  190 ;  7  Jur., 
N.  8. 1273  ;  4  L.  T.  698. 

Loeality  of  Businest^Cliange  of— JHTiiion  of 
Bnsinesi.] — The  plaintiff  was  bound  apprentice 
to  the  defendants  and  their  partners  and  suc- 
cessors in  business  in  the  trade  of  an  engineer  : 
and  his  father  covenanted  to  provide  him  with 
boardf  lodging,  and  other  necessaries.  At  the 
date  of  the  indenture  the  businefas  was  carrictl 
on  by  the  four  defendants  in  London,  where  also 
the  father  of  the  apprentice  resided,  but  there 
was  no  stipulation  in  the  indenture  as  to  the 
place  where  the  business  should  be  carried  on. 
Before  the  term  of  the  apprenticeship  expired 
the  defendants'  partnership  was  dissolved  and 
two  firms  established,  one  in  London,  consisting 
of  two  of  the  defendants,  and  the  other  at 
Derby,  consisting  of  fue  other  two  ;  the  manu- 
facturing part  of  the  old  business  being  carried 
on  at  Derby  and  the  selling  part  in  London. 
The  defendants  called  on  the  plaintiff  to  attend 
at  the  place  of  business  at  Derby  : — Held,  that 
there  was  an  implied  stipulation  that  the  contract 
was  to  be  performed  at  the  place  where  the  busi- 
ness was  carried  on  and  the  parties  resided  at 
the  date  of  the  indenture  ;  and  that  the  direc- 
tion to  the  apprentice  to  go  to  Derby  was  an 
unreasonable  command  which  he  was  not  bound 
to  obey.  Ikitm  v.  Western,  9  Q.  B.  D.  636  ;  52 
L.  J.,  Q.  B.  41— C.  A. 

Held,  also,  that  as  the  business  was  not  carried 
on  in  its  entirety  by  either  of  the  two  new  firms, 
neither  of  them  was  the  successor  of  the  original 
firm  or  entitled  to  the  services  of  the  appren- 
tice.   Jiof/ce  V.  Charlton  (infra)  overruled.    Ih, 

Implied  Stipulation.]— A  deed  of  appren- 
ticeship contained  the  usual  provision  that  the 
master  should  teach  the  apprentice,  but  no 
express  provision  as  to  the  place  where  the  con- 
tract was  to  be  performed  by  the  master : — Held, 
that  no  stipulation  could  be  implied  that  it  was 
to  be  performed  at  the  place  wnere  at  the  time 
of  its  execution  the  master  carried  on  business 
and  the  parties  to  the  deed  resided.  Boycc  v. 
Charltmi,  8  Q.  B.  D.  1  ;  45  L.  T.  712  ;  30  W.  R. 
274  ;  46  J.  P.  197.  Overruled  by  preceeding 
case. 


2.  Fabties  who  mat  take  Apprentices. 

Semble,  that  an  infant  may  take  an  appi*en- 
tice.  Ber  v.  St,  Pi^rox,  Baiimouth,  4  T.  R. 
196. 

But  the  binding  an  apprentice  to  feme  covert 
is  void.    Bex  v.  Guilford,  2  Chit.  284. 

The  10  Geo.  2,  c.  31,  s.  5,  after  reciting  the  in- 
convenience which  hapixjns  by  watermen,  wherry- 
men  and  lightermen  taking  apprentices  before  they 
are  housekeepers,  or  have  any  settled  habitation 
for  themselves  or  their  apprentices,  enacts,  that 
it  shall  not  be  lawful  for  any  waterman,  though 
a  fi-eeman  of  the  (waterman's)  company,  or  his 
widow,  to  take  and  keep  any  i)erson  as  his  or  her 
a))pi'entice.  unless  he  or  she  shall  be  the  occupier 
of  some  house  or  tenement  wherein  to  lodge  him 
or  herself  and  such  apprentice  ;  and  that  he  or 
she  shall  keep  such  apprentice  in  the  same  house 


or  tenement  wherein  he  or  she  shall  lodge  or  lie, 
on  pain  of  forfeiting  ten  pounds  for  every 
offence.  By  s.  4,  no  such  freeman,  or  free- 
man's widow,  shall  take  or  retain  more  than 
two  apprentices  at  the  same  time,  under  a 
penalty  ; — Held,  that  any  contract  to  take  an 
apprentice,  entered  into  by  a  freeman  or  widow, 
not  being  an  occupier  of  some  house,  &c.,  or 
having  already  two  apprentices,  was  prohibited  ; 
and,  therefore,  where  a  pauper  bound  himself  by 
indenture  of  apprenticeship  to  serve  the  widow 
of  a  waterman,  she  not  having  such  house,  &c.. 
I  but  it  being  understood  that  he  was  to  live  at 
the  house  of  a  freeman  of  the  company  (which 
he  did),  and  to  serve  him  conformably  to  the 
indenture,  he  having  two  other  apprentices  at 
the  time,  such  indenture  was  absolutely  void. 
B^x  V.  Gratenend,  3  B,  &  Ad.  240. 


3.  AOBEEJIENTS    IN    CONTEMPLATION  OF 
APPRENTIOESHI  P. 

On  Trial.] — If  a  lad  goes  on  liking,  with  a 
view  to  his  being  bound  an  apprentice,  his  in- 
tended master  cannot  chai^  for  his  board  and 
lodging  for  the  first  month,  nor,  perhaps,  for  so 
long  a  time  as  he  conducts  himself  \vith  pro- 
priety ;  but  if  he  stays  for  many  months, 
behaving  ill,  after  complaints  to  his  father  of 
his  misconduct,  it  will  be  for  the  jury  to  say 
whether  tliere  was  any  contract,  either  express 
or  implied,  that  his  father  should  pay  for  his 
board  and  lodging.  Earratt  v.  Burghart,  3 
C.  &P.  381. 


Board  and  Lodging.] — So,  in   another 


case,  under  similar  circumstances,  it  was  held, 
that,  if  no  fresh  agreement  was  entered  into, 
the  master  was  not  entitled  to  charge  for  the 
board  and  lodging  of  the  lad  whom  he  employed 
in  his  trade  ;  and  by  consequence,  could  not  set 
it  off  in  an  action  by  the  lad's  father  for  money 
lent.     Wilkin*  v.  WvlU,  2  C.  &  P.  231. 

The  defendant  being  desirous  of  appren- 
ticing his  son  to  the  plaintiff,  it  was  verbally 
agreed  between  them  that  the  son  should 
go  on  trial  for  a  month,  and  if  the  parties 
were  satisfied,  he  should  be  bound  apprentice 
for  four  yeare,  the  defendant  to  pay  a  premium 
by  instilments.  The  son  went  on  trial,  and 
remained  above  sixteen  months,  when  the  de- 
fendant removed  him.  No  deed  of  apprentice- 
ship was  executed,  or  any  part  of  the  premium, 
paid  : — Held,  that  the  plaintiff  could  not  recover 
for  the  son's  board  and  lodging  during  any  part 
of  the  time  he  remained  with  him.  llarrinon, 
V.  James,  7  H.  &  N.  804  ;  31  L.  J.,  Ex.  248. 

Two  Years'  Compensation  for  Serrioes.] 

— The  defendant  agreed  with  the  plaintiff's 
father  to  receive  the  plaintiff  (who  was  a  minor) 
into  his  service  on  trial,  and  to  take  him  as  an 
apprentice,  if  he  approved  of  it.  The  plaintiff 
went  to  and  worked  for  the  defendant  nearly 
two  years.  Several  applications  were  mado 
during  that  time  by  the  father,  to  take  him  on 
paying  lOZ. :  this  was  agreed  to ;  but  the  de- 
rendant  shortly  after  quarrelled  with  the  plain- 
tiff, and  told  him  to  go  home  about  his  business. 
He  went  home  ;  and  on  the  father  applying  to 
the  defendant  for  an  explanation,  the  latter  told 
him  to  go  and  do  his  worst.  The  father  then 
caused  a  letter  to  be  written  to  the  defendant 
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bj  his  attorney,  reqairing  him  cither  to  take  the 
plaintiff  as  his  apprentice,  or  recompense  him 
for  his  work,  but  no  satisfactory  answer  was 
given  ;  and  the  plaintiff,  by  his  next  friend, 
broaght  an  action  to  recover  compensation  for 
his  service.  The  judge  put  it  to  the  jury  on 
these  facts, — whether  or  not  the  defendiant's 
conduct  was  such  as  warranted  the  father  in 
considering  the  contract  for  an  apprenticeship 
as  rescinded  ;  and  he  further  stated,  that  if  they 
thought  it  was,  they  were  to  give  the  plaintiff 
such  compensation  for  his  work  as  they  thought 
proper.  The  jury  found  a  verdict  for  the  plain- 
tiff, with  daniages,  by  way  of  compensation  for 
his  services : — Held,  that  the  direction  was  right, 
and  the  verdict  not  to  be  disturbed.  PhiWps 
v.  Janen,  1  A.  &  £.  333. 

Brwch  —  Board  and  Lodging  Prior  to.] — 
Where  a  surgeon  agreed  with  the  defendant  to 
take  his  son  an  apprentice  Ip  consideration  of  a 
premium  ;  and  after  the  son  had  served  a  short 
time,  the  agreement  was  broken  off  on  account 
of  the  refusal  to  pay  the  expense  of  the  stamp 
for  the  indenture : — Held,  that  the  surgeon 
could  not  recover  damages  for  a  breach  of  the 
agreement,  nor  for  the  board  and  lodging  of  the 
son  during  the  time  he  remained  with  him. 
Keene  v.  Pardons,  2  Stark.  506. 

Board  and  Lodging — ^Agreement.] — A.  placed 
his  son  with  B.,  a  chemist  and  druggist,  who 
intended  to  pass  his  examination  at  Apothecaries' 
Hall,  but  was  delayed  in  so  doing  by  ill  health. 
It  was  intended  that  A.*8  son  should  be  appren- 
ticed to  B.,  but  he  stayed  for  five  years  with  B., 
having  his  board  and  lodging,  and  being  taught 
the  business  of  a  chemist  and  druggist,  and  he 
then  left  B.,  and  was  never  apprenticed  to  him : — 
Held,  that,  to  entitle  B.  to  recover  for  the  board, 
lodging  and  teaching  of  A.'8  son,  the  jury  must 
be  satisfied  that  A.'s  son  was  placed  with  B. 
upon  an  agreement  or  understanding  that  B.  was 
to  be  paid  for  his  board  and  lodging  and  for 
teaching  him  ; — but  that  if  the  jury  was  not  so 
satisfied,  or  if  they  thought  that  A.'s  son  was 
not  to  be  paid  for  till  B.  had  passed  his  examina- 
tion at  Apothecaries'  Hall,  and  that  A.'8  son  was 
then  to  be  apprenticed  to  B.  as  an  apothecary  : — 
Held,  that  B.  was  not  entitled  to  recover  any- 
thing for  the  board  and  lodging  and  teaching 
daring  the  five  rears.  Atttcaters  v.  Cmirtney^ 
Car.  &  M.  51 . 

4.  CONSIDEEATION  AND  STAMPING. 

Operation  of  8  Anne,  e.  9 — Sum  truly  Inierted.] 
8  Anne,  c.  9,  s.  39,  makes  void  indentures  of 
apprenticeship  in  which  the  full  sum  or  sums  of 
money  received,  given,  paid,  secured  or  con- 
tracted for  are  not  truly  inserted.  It  does  not 
apply  where  the  sum  actually  paid  is  inserted  in 
the  indenture,  though  it  is  a  less  sum  than  that 
which  was  originally  agreed  for,  and  the  reduc- 
tion was  made  to  diminish  the  amount  of  the 
stamp  duty.  Kin^  v.  Lowe,  3  C.  &  P.  620  ;  S.  P., 
Shepherd  v.  Uall,  3  Camp.  180. 

Undertaking  to  pay  Further  Sum  by  Mother.] 
—An  undertaking^by  the  mother  of  an  appren- 
tice, without  the  knowledge  of  her  husband,  to 
pay  the  master  a  sum  of  money  beyond  the 
premium  inserted  in  the  indenture  and  paid  by 
the  husband  at  the  time  of  its  execution  (the 


stamp  on  the  indenture  being  sufficient  for  both 
sums),  does  not  make  the  indenture  void,  the 
undertaking  being  void,  and  no  fraud  being 
practised  on  the  revenue.  Rex  v.  Burton-^m' 
Dunjtmore,  3  M.  &  B.  631  ;  9  B.  &  C.  872. 

The  consideration  expressed  in  an  indenture 
of  apprenticeship  was  4/.,  to  be  paid  to  the 
master  by  a  public  charity  ;  but  the  apprentice's 
mother  privately  agreed  to  pay,  and  did  pay,  the 
master,  after  execution  of  the  indenture,  1/.  in 
addition  : — Held,  that  the  indenture  (though 
8tami)ed)  was  void  by  s.  39,  the  full  sum  con- 
tracted for,  with,  or  in  relation  to,  the  appren- 
tice, not  being  inserted.  Hex  v.  Balldmi,  3  B. 
k  Ad.  427. 

By  Orandfkther.] — Trustees  of  a  charity 

bound  out  an  apprentice  to  R. :  the  con- 
sideration expressed  in  the  indenture  was  10/., 
paid  by  the  trustees.  Previously  to  the  execu- 
tion of  the  indentui-e,  the  apprentice's  grand- 
father, who  was  no  party  to  the  indenture,  had 
agreed  with  the  mistress  that  the  premium 
should  be  252. ;  and  subsequently  to  the  execu- 
tion the  grandfather  paid  to  the  mistress  15Z. : 
the  trustees  were  entirely  ignorant  of  the  con- 
tract, or  of  the  payment  of  any  sum  beyond 
the  10/. : — Held,  that  the  agreement  by  the 
grandfather  to  pay  the  additional  sum  of  15/. 
was  a  binding  agreement,  and  that  therefore  the 
indenture  was  void  by  8  Anne,  c.  9,  s.  39,  for 
not  stating  the  full  consideration.  Rex  v. 
Amemham,  6  N.  &  M.  12  ;  4  A.  &  £.  508  ;  1  H. 
&  W.  694. 

Apprentioe  Covenanting  to  Maintain  Himself.  ] 
— In  indentures  the  apprentice  covenanted  to 
provide  for  himself  meat,  drink,  lodging,  and 
physic  in  sickness,  during  the  term,  for  which 
benefit  to  the  master  no  additional  duty  was 
paid  :  the  indentures  were  held  to  be  admissible 
evidence,  it  not  appearing  that  weekly  pay- 
ments, which  the  master  covenanted  to  make  to 
the  apprentice  during  the  tcim,  were  not  an 
equivalent.  Rex  v.  Waltiyn-in-le-Daley  3  T.  R. 
olo. 

Friends.] — If  the  friends  of  an  apprentice 
covenant  to  maintain  him,  and  to  provide  him 
with  clothes,  it  is  not  such  a  benefit  as  is  liable 
to  the  duty  imposed  by  8  Anne,  c.  9,  s.  45.  Rex 
V.  LeiglUon,  4  T.  R.  732  ;  Nolan,  100. 

Eamingi  of  Apprentioe.] — A  master  stipu- 
lating for  id,  out  of  every  1«.  of  the  earnings  of 
his  apprentice,  is  no  benefit  to  him  within  the 
statute,  for  which  an  additional  duty  is  to  be 
paid,  being  by  law  entitled  to  the  whole.  Rex 
V.  Wantagey  1  East,  601. 

Agreement  prior  to  Indenturei.] — Nor  is  an 
agreement  before  the  binding  to  pay  the  master 
30*.,  to  clothe  the  apprentice,  within  the  statute, 
and  the  indenture  is  not  void  for  want  of  insert- 
ing it  therein.  Rex  v.  N^orth  Onam,  Burr.  S.  C. 
145;  2  Stra.  1132. 

Heeeiiaries.] — Nor  is  an  agreement  by  the 
father  of  an  apprentice  to  provide  necessaries 
for  his  son,  in  consideration  of  a  weekly  sum  to 
be  paid  him  by  the  master,  within  the  statute. 
Rex  V.  PorUea,  Burr.  S.  C.  834. 

Agreement  Contemporaneoue  with  Indenture.] 
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—-A  sum  of  99^.  19#.  was  paid  as  an  apprentice 
fee,  and  was  stated  as  the  consideration  in  the 
indenture.  Contemporaneously  with  the  inden- 
ture, a  written  agreement  was  made  between 
the  master  and  the  apprentice's  uncle,  that  the 
latter  should  pay  150/.  more  for  the  board  of  the 
apprentice  during  the  term,  50/.  of  which  was 
paid,  and  notes  given  for  the  residue.  This  was 
not  stated  in  the  indenture  -.—Held,  that  the 
consideration  was  truly  stated,  and  that  the  in- 
denture was  not  void  under  8  Anne,  c.  9.  Hato- 
kin*  V.  Clutterhtcli,  2  C.  &  K.  811. 

Rwninm  paid  by  Society— Prand  upon.]— A 

father,  upon  apprenticing  his  son  to  B.  by  a 
charitable  society,  agreed  to  give  him,  in  addi- 
tion to  a  premium  of  207.  to  be  paid  by  the 
society,  four  I  0  U's  for  51,  each,  payable  at 
intervals  of  a  year.  The  boy  was  ^pprenticetl, 
and  served  the  full  term  ;  the  indenture  stating 
the  consideration  to  be  20/.,  paid  by  the  society  ; 
after  the  expiration  of  the  term,  B.  sued  the 
father  upon  his  I  0  U's  .-—Held,  that  the  trans- 
action was  not  a  fraud  upon  the  society. 
TlfHtlalte  v.  Adams,  5  C.  B.,  N.  S.  248  ;  27  L.  J., 
C.  P.  271  ;  4  Jur.,  N.  S.  1021. 

Held,  also,  that  the  indenture  being  void  by 
8  Anne,  c.  9,  s.  39,  for  not  truly  setting  forth 
the  consideration,  did  not  prevent  B.  from  suing 
the  father  upon  the  I O  U  ^s,  the  execution  of  the 
indenture  (though  void)  being  a  sufficient  con- 
sideration for  his  promise  to  pay  the  additional 
20/.    lb. 

Exempt]— A  binding  with  the  consent  of 
trustees  of  funds  bequeathed  for  that  purpose, 
though  they  do  not  execute,  is  exempt  ftom 
duty.    Bex  v.  Qnuinton,  2  M.  &  S.  338. 

Pnblio  Charity— Stamp— Frand.]— A  pauper 
was  bound  apprentice  by  trustees  of  a  public 
charity.  The  master  covenanted  to  find  him 
meat,  drink,  apparel,  washing,  &c.  Before  the 
execution  of  the  indenture,  the  father  of  the 
l>auper,  who  was  not  a  party  to  it,  agreed  with 
the  master  to  find  the  pauper  clothing  and  wash- 
ing during  the  term  ;  and  he  did  so.  It  did  not 
appear  that  the  trustees  were  privy  to  this  en- 
gagement :— Held,  that  the  indenture  did  not 
require  to  be  stamped,  because  either  the  agree- 
ment by  the  father  to  provide  clothes  was  not  a 
thing  secured  to  be  given  to  or  for  the  benefit  of 
the  master,  within  55  Geo.  3,  c.  184  ;  or,  assum- 
ing  that  it  was,  then  it  was  void  as  being  a  fraud 
on  the  trustees,  who  had  bound  out  the  appren- 
tice on  the  faith  that  the  master  was  to  provide 
clothes.    llcxY,  Aylesbury,  3  B.  &  Ad.  569. 

Parish  Offioeri  —  Freminm. ]— The  premium 
given  by  parish  officers  upon  the  binding  out  of 
a  jx)or  apprentice,  need  not  be  set  out  in  the 
indenture  in  words  at  length  ;  such  an  indenture' 
being  exempted  from  any  duty  by  s.  40,  and 
the  insertion  of  the  premium  being  required  for 
no  other  purpose  but  to  ascertain  the  amount  of 
the  duty.    Bex  v.  Oadby,  1  B.  &  A.  477. 

Master  or  Miitreei.]— Neither  is  any  duty 
payable  for  any  consideration-money,  unless  it 
is  given  to  the  master  or  misti-ess  of  the  appren- 
tice. Bex  v.  Saint  Petror,  Dartmmth,  4  T.  R. 
169.  ... 


] — An  assiginncnt  of 


a  i)arish  apprentice  is  not  subject  to  the  regula- 
tions imposed  by  8  Ann.  c.  9,  and  need  not, 
therefore,  be  stamped  within  two  months,  nor 
must  the  consideration  paid  for  such  assign- 
ment be  set  forth  in  it.  Bex  v.  Jde,  2  B.  & 
Ad.  866. 


Unstamped  —  Admissible    Evidenee.]  — 


An  unstamped  assignment  of  a  parish  appren- 
tice stated  that  the  new  master,  in  consideration 
of  3/.  10*.  imid  him  by  the  old  master,  agreed  to 
accept  the  apprentice : — Held,  that  parol  evidence 
was  admissible  to  show  that  the  money  paid  on 
the  assignment  was  parish  money ;  and,  there- 
fore, that  the  instrument  did  not  require  a  stamp. 
Bex  V.  Llangunmr,  2  B.  &  Ad.  616. 

A  boy  was  apprenticed  by  the  trustees  of 
a  charitable  fund,  and  a  premium  of  15/.  paid 
out  of  the  fund ;  before  the  expiration  of  the 
term,  the  master,  at  the  request  of  the  appren- 
tice, verbally,  and  without  the  knowledge  of  the 
trustees,  consented  to  his  serving  the  remainder 
of  his  term  with  another  person  ;  and  agreed  to 
give  that  person  6/.,  as  part  of  the  15/.  paid  as  a 
premium  on  the  binding :— Held,  that  the  6/. 
was  a  valuable  consideration  paid  to  the  second 
master,  **  other  than  what  was  given  by  any 
public  charity,"  and,  therefore,  that  the  transfer 
was  void  for  want  of  a  stamped  assignment. 
Bex  V.  Fakenham,  4  N.  &  M.  553  ;  2  A.  &  E. 
528  ;  1  H.  &  W.  222. 


Additional  Year's  Servioe.] — An  assign- 


ment of  an  apprenticeship  indenture  contained 
a  stipulation  for  an  additional  year's  service  with 
a  new  master : — Held,  that  the  common  assign- 
ment stamp  was  sufficient.  Morris  v.  Cox^  3 
Scott,  N.  R.  116  ;  2  M.  &  G.  659  ;  9  D.  P.  C.  661  ; 
5  Jur.  367.    See  16  &  17  Vict.  c.  59. 

Single  Stamp.] — ^An  indenture  to  two  masters, 
to  serve  them  consecutively  in  distinct  trades, 
requires  only  a  single  stamp.  Bex  v.  Louth,  2 
M.  &  K.  273  ;  8  B.  &  C.  247. 

Time  for  Stamping.]— The  55  Geo.  3,  c  184, 
does  not  repeal  8  Ann.  c.  9,  as  to  the  time  for 
stamping  indentures  of  apprenticeship;  and, 
therefore,  an  indenture  of  apprenticeship  (a  pre- 
mium having  been  paid  with  the  apprentice), 
must  be  stamped  with  the  ad  valorem  duty, 
within  the  time  prescribed  by  8  Ann.  c.  9,  ss,  36, 
37,  38,  and  if  not  stamped,  is  wholly  void.  Bex 
V.  Church  IMme,  6  B.  &  Ad.  1029. 

An  indenture  of  apprenticeship,  in  which 
no  consideration  is  expressed,  is  not  within  8 
Ann.  c.  9,  which  limits  the  time  of  stamping 
to  particular  periods,  in  no  case  exceeding 
six  months ;  and  is  therefore  receivable  in 
evidence,  though  stamped  more  than  a  year 
after  execution.  Smith  v.  Agett,  8  D.  P.  C.  411 
—Ex. 

Want  of  Stamp — ^Bffeet] — ^Ko  action  can  be 
maintained  by  the  plaintiff  on  a  note  given  to 
him  by  the  defendant,  as  an  apprentice  fee  with 
his  son,  who  ^^as  to  be  bound  to  the  plaintiff,  if 
if  appears  that  the  indenture  executed  was  void 
by  the  statute,  for  want  of  the  insertion  of  such 
premium  therein,  and  a  proper  stamp  in  respect 
of  the  same  ;  although  the  plaintiff  did  in  fiict 
maintain  the  apprentice  for  some    time,    and 
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antil  he  absconded.     JaeJuoK  v.   Warwick^  7 
T.  B.  121. 

Indeatue  Void— Premiiim  not  InMrtod--]U- 
eoTery.] — Money  paid  as  a  premiom  for  an  ap- 
prentice, bj  a  parent  to  a  master  ander  an 
indenture,  cannot  be  recovered  back  if  sach 
indenture  is  void  for  not  having  the  amount  of 
the  premium  inserted  therein ;  although  the 
statutes  relative  to  the  duties  payable  on  such  in- 
dentures impose  a  penalty  on  the  master  alone  for 
sndi  omission  ;  as  the  parent,  by  executing  the  in- 
strument, must  be  considered  to  be  aware  of  its  ille- 
gality, and  therefore  in  pari  delicto  with  the  master. 
StokeM  V.  Ticitehen,  2  Moore,  538  ;  8  Taunt.  492. 

Ininfieient  8tam|k] — ^Wherc  a  boy  was  bound 
apprentice  in  1827,  by  indenture,  upon  a  pre- 
mium of  30Z.,  which  was  agreed  to  be  paid,  and 
for  which  a  bill  was  given  ;  and  the  indenture 
had  a  1/.  stamp  only  impressed  upon  it ;  and 
the  apprentice  having  served  his  master  for  five 
months,  and  a  difference  having  arisen  between 
the  master  and  the  father,  and  it  having  been 
discovered  that  the  stamp  was  insufficient,  the 
apprentice  left  his  master's  service  : — Held,  that 
the  apprentice  might  have  compelled  him  to 
continue  that  instruction  and  maintenance,  by 
causing  the  indenture  to  be  properly  stamped. 
Mann  v.  Lent,  10  B.  k  C.  877  ;  M.  &  M.  240. 


5.  CoMPULSOBY  Binding.  . 

[5  Elix.  c.  4,  ataided  all  indentures  of  appren- 
tieetth  ip  other  than  for  $eten  years  :  but  54  Geo. 
3,  c  96,  repealed  that  itatutej.and  enacted  that 
it  might  te  lawful  for  penowt  to  take  apjfven- 
t'teen  though  not  aeeoralng  to  the prorUions  of 
f^foEliz.  c.  4.] 

The  statute  related  only  to  in&nts,  and  not  to 
adults.    Smedley  v.  Gooden,  3  M.  &  S.  189. 

The  5  Eliz.  c.  4,  was  construed  as  rendering  in- 
dentures made  for  a  less  time  voidable  only,  and 
not  void.  Gray  v,  Coohton,  16  East,  13  ;  8,  P. 
Rex  Y,St.  Xicholas,  Burr.  B.  C.  91  ;  2  Stra.  1066. 

Antedating  Indenture.]— A  minor,  by  an  in- 
denture of  apprenticeship,  put  himself  apprentice 
to  his  father  to  learn  the  trade  of  a  tailor.  The 
indenture  first  bore  date  the  12th  of  December, 
1813,  but  Uie  parties,  for  the  fraudulent  purpose 
of  enabling  the  minor  to  exercise  the  trade  of  a 
tailor,  and  have  the  full  benefit  of  the  5  Eliz.  c. 
4,  then  in  force,  after  five  years*  apprenticeship, 
caused  the  indenture,  before  execution,  to  be 
antedated  two  years ;  on  an  appeal  touching  the 
validity  of  this  indenture  : — Held,  that  as  it  was 
fraudulently  intended  to  contravene  5  Eliz.  c.  4, 
8.  31,  it  was  altogether  void.  Rex  v.  RannstoUy 
3  N.  &  P.  167  ;  7  A.  &  B.  858  ;  2  Jur.  537. 

Onaidiana  of  Poor— Tears.]— Where  a  statute, 
incorporating  guardians  of  the  poor  of  a  district, 
enacted  that  it  should  be  lawful  for  the  cor- 
poration to  bind  out  apprentices  for  any  number 
of  years,  *^  provided  such  child  be  not  bound  for 
a  longer  term  than  until  he  or  she  shall  have 
attained  twenty-two,  if  a  boy,  and  twenty,  if  a 
girl :" — Held,  that  an  indenture,  by  which  a  boy 
fifteen-and-a-half  was  bound  for  seven  years,  was 
voidable  only  and  not  void.  Rex  v.  St,  Gregory , 
CanterHry,  4.  N.  k,  M,  137  j  2  A.  &  E.  99. 


Asaent  of  Boy.]— By  a  local  act,  property 

was  vested  in  guardians  of  the  poor  of  a  city  for 
the  benefit  of  the  poor,  and  they  were  required 
to  give  a  bond  to  provide  for  and  maintain 
sixteen  poor  boys  of  the  city,  and  to  cause  them 
to  be  instructed,  and  to  "  put  them  out  appren- 
tices, after  they  and  every  of  them  should  have 
attained  thirteen,  and  before  fifteen  :" — Held, 
that  the  act  did  not  authorize  the  guanlians  to 
apprentice  a  boy  without  his  af»cnt.  esi)ecially  if 
the  boy  was  beyond  fifteen  ;  and  that,  conse- 
quently, where  a  boy  never  executed  an  indenture 
of  apprenticeship,  and  was  seventeen  when  the 
guardians  apprenticed  him,  the  indenture  was 
invalid,  and  the  boy  did  not  acquire  a  settlement 
under  it.  8t,  Nicholas,  Rochester  v.  St.  Rotolph, 
Bishopsgate,  12  0.  B.,  N.  8.  645  ;  31  L.  J.,  M.  C. 
258  ;  9  Jur.,  N.  S.  101  ;  6  L.  -T.,  495. 


6.  Dissolution. 

By  Bankmptey  of  Xaitor.]— [By  12  &  13  Vict, 
c.  106,  s.  170,  similar  to  6  Geo.  4,  c.  16,  s.  49,  the 
bankruptcy  of  the  master  will  operate  as  a  dis- 
charge of  the  apprentice,  and  jyremium  may  be 
returned.] 

Where  a  fiat  of  bankruptcy  had  been  is- 


sued against  the  master  of  an  apprentice,  but  was 
afterwards  annulled  by  means  of  a  composition 
between  the  bankrupt  and  his  creditors  : — Held, 
that  the  indentures  of  apprenticeship  were  dis- 
charged.   Allen  V.  Costa,  1  Bcav.  274. 

By  Death.]— Apprenticeship  is  determined  by 
the  death  of  the  master.  Ilex  v.  Clark,  Burr. 
8.  C.  782  ;  Baxter  v.  Burfield,  2  Strange,  1266  ; 
1  Bott's  P.  L.  696. 


By  indenture  an  infant,  with  the  consent 


of  his  father,  bound  himself  apprentice  to  a  trades- 
man, ^*his  executors  and  administrators,  such 
executors  or  administrators  carrying  on  the 
same  trade  or  business,  and  in  the  town  of  W.," 
and  with  him  and  them  to  serve  for  the  term  of 
seven  years  ;  and  the  master,  in  consideration  of 
the  service  of  the  apprentice,  covenanted  to  teach 
and  instruct  him,  or  cause  him  to  be  taught  and 
instructed,  durmg  the  term  :— Held,  first,  that 
upon  the  death  of  the  master  the  apprentice  was 
bound  to  serve  his  widow,  who  was  his  executrix, 
whilst  she  carried  on  the  same  business  in  the 
same  town,  and  that  she  was  bound  to  teach  the 
apprentice.  Cooper  y.Simmonds,  7  H.  &  N.707  ; 
31  L.  J..  M.  C.  138  ;  8  Jur.,  N.  S.  81  ;  5  L.  T., 
712  ;   10  W.  R.  270. 

Held,  secondly,  that  it  was  no  answer  to  an 
information  against  the  apprentice  for  absenting 
himself  from  the  service  of  the  executrix  that  he 
had  consulted  an  attorney,  who  advised  him  that 
the  apprenticeship  was  determined  by  the  death 
of  the  master,  and  that  he  had  acted  on  the  bon& 
fide  belief  that  the  advice  was  correct,    lb. 

On  attaining  Majority.] — When  an  in&nt  ap- 
prentices himself  under  an  indenture  of  appren- 
ticeship, such  indenture  is  only  voidable  upon  his 
attaining  his  majority,  and  if  he  intends  to  dis- 
affirm it,  he  must  do  so  within  a  reasonable  time 
after  he  arrives  at  full  age.  What  is  a  reasonable 
time  is  a  question  of  fact  for  the  court  before 
which  it  is  brought  for  decision.  Wray  v.  West, 
15  L.  T.,  180. 
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An  apprentice,  bound  by  indentore  for  seven 
years,  while  under  twenty-one,  is  entitled 
to  put  an  end  to  the  apprenticeship  when  he 
attains  tliat  age,  but  mu^t  give  to  his  master 
reasonable  notice  of  his  intention  so  to  do. 
Coffhlan  v.  Culaghan,  7  Ir.  C.  L.  R.  291. 

By  Absenting  of  Apprentioe.^ — The  absenting 
of  himself  from  his  master's  service  by  an  appren- 
tice is  not  an  avoidance  of  the  apprenticeship.  1  b. 

On  Belinqniihment  of  Trade  or  Bniineu.] — 
By  an  indenture  of  apprenticeship  an  infant, 
with  the  consent  of  his  father,  put  himself  ap- 
prentice to  a  person  described  as  ^*  an  auctioneer, 
appraiser  and  corn-factor,  to  learn  his  art,  and 
with  him  after  the  manner  of  an  apprentice  to 
serve  **  for  a  certain  period.  The  father  was 
party  to  the  indenture,  and  entered  into  cove- 
nants for  the  performance  of  its  terms  on  the 
behalf  of  the  apprentice: — Held,  that  the  fact 
of  the  master's  having  during  the  continuance 
of  the  apprenticeship  relinquished  the  trade  of 
corn-factor  was  an  answer  to  an  action  brought 
by  him  against  the  father  for  a  desertion  of  his 
service  by  the  apprentice  ;  and  this,  though  the 
father  had  by  parol  consented  to  the  discon- 
tinuance of  that  trade,  and  allowed  the  son  to 
continue  to  serve  after  it.  Ellen  v.  Topp^  6  Ex. 
424  ;  20  L.  J.,  Ex.  241 ;  15  Jur.  451. 

By  indenture  between  A.  and  B.,  B.  cove- 
nanted to  teach  A.  the  art  and  mystery  of  an 
apothecary.  At  the  time  of  the  indenture  being 
executed  B.  kept  a  shop,  making  up  his  own 
prescriptions  and  those  of  other  medical  men. 
j3.  subsequently  closed  his  shop  and  confined  his 
business  to  that  of  a  general  practitioner,  making 
up  his  own  prescriptions,  but  not  those  of  other 
medical  men: — Held,  that  this  did  not  disqualify 
B.  from  teaching  A.  the  art  and  mystery  of  an 
apothecary,  so  as  to  entitle  the  latter  to  a  direc- 
tion in  an  action  brought  by  him  for  breach  of 
the  covenant  in  the  indenture,  liatty  v.  Monht, 
12  L.  T.  832 ;  15  Ir.  C.  L.  R.  388. 

Before  Breaoh.] — To  an  action  on  an  indenture 
of  apprenticeship,  the  defendant  pleaded,  that 
when  the  indenture  was  entered  into  the  plain- 
tiffs were  partners,  and  that,  before  any  breach 
of  duty  by  the  apprentice,  the  partnerehip  was 
dissolved.  The  court  refused  to  set  aside  the 
plea  on  the  ground  that  it  was  not  issuable. 
Lloyd  V.  Blackhum,  9  M.  &  W.  363 ;  1 D.,  N.  S.  647. 

Indenture  being  given  Up.]— Apprenticeship 
is  determined  by  the  indenture  being  given  up, 
though  not  cancelled.  Rrx  v.  TitcldU'ld.  Burr. 
S.  C.  611. 

And  by  the  master  telling  his  apprentice  he 
might  go  where  he  plea.sed,  and  giving  up  his 
indenture,    lirx  v.  JVottonj  Burr.  8.  C.  629. 

Where  there  has  been  such  an  agreement  be- 
tween the  master  and  the  apprentice  to  give  up 
the  indenture,  that,  to  an  action  of  covenant 
brought  by  the  former,  the  latter  could  plead 
the  matter  in  bar,  the  indentures  are  considei-ed 
as  cancelled,  though  the  indentures  still  subsist 
in  fact.    Hea  v.  Harburton,  1  T.  R.  139. 

Verbal  Agreement.] — A  verbal  agreement 

by  a  master,  ^^  upon  being  paid  three  pounds,  to 
set  his  apprentice  at  liberty,  and  to  give  him  up 
his  indenture,"  does  not  discharge  the  inden- 
ture.   Rex  V.  Warden,  2  M.  &  R.  24. 


The  mother  of  an  apprentice,  before  the  ex- 
piration of  his  apprenticeship,  applied  to  his 
master  to  give  him  up  to  her,  to  wnich  he  con- 
sented, and  the  apprentice  left  him ;  but  the 
indenture  remained  in  the  hands  of  the  over- 
seere,  and  was  never  applied  for,  or  given  up  : — 
Held,  that  the  apprenticeship  was  not  put  an  end 
to  by  the  agreement  between  the  parties.  Rex 
V.  Sleffiiuftm,  3  B.  &  A.  382.  See  also  Rex  ▼• 
Warmifuter,  3  B.  &  A.  121. 

Master  Beoeiving  Money.] — ^Where  a  master 
receives  money  of.  his  apprentice,  who  is  of 
full  age,  to  vacate  his  indenture,  the  relation 
is  dissolved,  although  the  indenture  remains  un- 
cancelled. Rvx  V  Devonshire  (Justices),  Cald.  32, 

By  Consent.] — The  apprenticeship  of  an  infant 
may  be  dissolved  with  the  consent  of  all  parties 
concerned.  Rex  v.  Weddingto/i,  Burr.  S.  C.  766; 
S.  P.  Rex  V.  Spaurston,  S.  C.  801. 

Continnanoe  of  Servioe.] — ^Where  an  apprentice 
was  bound  for  seven  years  to  A.,  and  served  him 
in  his  house  between  five  and  six,  and  resided 
at  his  mother's  for  the  remainder  of  the  term, 
having  previously  agreed  with  A.  that  he  might 
work  for  whom  he  pleased  on  his  paying  a 
weekly  sum  to  A.,  who  also  during  the  term 
occasionally  gave  him  work  for  which  he  was 
not  paid  : — Held,  that  this  was  not  a  continuance 
of  the  service  to  A.  for  seven  years  under  the 
indenture.    Rex  v.  Innmn,  4  B.  &  A.  65. 

Breaoh  of  Conditions.] — ^Where  a  master  had 
agreed  by  indorsement  (unstamped)  on  the  in- 
denture to  cancel  it,  "provided  the  apprentice 
made  no  engagement  or  entered  into  any  person's 
service  in  a  particular  town:" — Held,  that  the 
apprentice  setting  up  a  trade  for  himself  in  the 
town  was  a  breach  of  the  condition,  which 
entitled  the  master  to  recall  him  into  his  service. 
Gray  V.  Cookson,  16  East,  13. 

7.  PBOCBEDINOfi  OK 

Covenants.] — The  covenants  in  an  indenture  of 
apprenticeship  are  distinct  from  and  indepen- 
dent of  each  other.  Winstone  v.  Linn,  2  D.  &  R. 
465 ;  1  B.  &.  C.  460. 

MiseonductJ — And  consequently  misconduct 
in  an  apprentice  affords  no  justification  to  the 
master  for  putting  an  end  to  the  contract. 
Phillips  or  Philps  v.  Clift,  4  H.  &  N.  168 ;  28 
L.  J.,  Ex.  153 ;  5  Jur.,  N.  S.  74 ;  32  L.  T.,  O.  S.  282. 

Plea  '<  not  his  deed."] — To  an  action  on  a  deed 
of  apprenticeship,  the  defendant  pleaded  that 
the  indenture  was  not  his  deed : — Held,  that  a 
special  demurrer  to  such  plea  was  not  frivolous. 
Bird  V.  Holman,  2  D.,  N.  8.  234  ;  9  M.  &  W.  761. 

Pleadings.] — ^Action  by  father  of  an  apprentice, 
against  the  master,  for  not  teaching  the  appren- 
tice :  plea,  that  he  did  teach,  until  the  apprentice 
ran  away,  and  never  return^  :  replication,  that, 
on  a  certain  day,  the  master  refused  to  take  back 
the  apprentice,  and  thereby  discharged  him: 
rejoinder,  that  the  apprentice  had  previously  en- 
listed as  a  soldier,  and  that  the  father  never 
requested  the  master  to  take  the  apprentice  when 
he  was  able  to  return :  surrejoinder,  that  soon 
after  the   apprentice  had  enlisted,  the  master 
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refused  to  take  bim  back,  and  wholly  discharged 
him : — Held,  that  the  surrejoinder  was  bad,  and 
no  answer  to  the  rejoinder ;  and  that  the  plea 
was  a  good  answer,  and  that  the  father  should 
hare  alleged  an  offer  to  return  the  apprentice. 
Hughes  v.  Humphreys,  9  D.  &  R.  715;  6  B.  &  C. 
(>80.    And  sec  Cuming  t.  Hill,  3  B.  &  A.  59. 

Juriadietion  of  Court  of  Equity.] — A  Court  of 
Equity  has  no  jurisdiction  to  order  the  cancella- 
tion of  articles  of  apprenticeship,  and  the  return 
of  a  )X)rtion  of  the  premium,  on  the  ground  of 
the  wrongful  refusal  of  the  master  to  continue 
to  Instruct  his  apprentice  in  his  trade,  according 
to  his  agreement.  ^Vebb  v.  England^  29Beav. 
44 ;  30  L.  J.,  Ch.  222 ;  7  Jur.,  N.  B.  153  ;  3  L.  T., 
574;  9W.B.183. 

Surety's  Obligation  fbr  good  Conduetl — To  a 

statement  of  claim  alleging  that  the  defendant 
bad  become  surety  on  an  indenture  of  appren- 
ticeship for  the  faithful  service  of  the  apprentice, 
and  that  the  apprentice  had  not  faithfully  served, 
but  had  absented  himself,  the  defendant  pleaded 
that  while  the  apprentice  was  in  the  plaintiff  *s 
service  the  plaintiff  assaulted  him  and  inflicted 
personal  injury  upon  him,  and  threatened  to  do 
him  grievous  bodily  harm,  and  that  the  appren- 
tice, fearing  that  grievous  bodily  harm  would  be 
inflicted  upon  him,  left  the  service : — Held,  that 
the  statement  of  defence  should  be  amended  by 
adding  an  allegation  that  the  apprentice  had 
reasonable  ground  for  such  fear.  Halliwell  v. 
OfunMell,  38  L.  T.  176. 

8.  Pboof  of. 

ATonnait  in  DeeUration.] — An  averment  in  a 
declaration  on  the  8  Ann.  c.  9,  against  a  master 
of  an  apprentice,  for  not  inserting  the  true  con- 
sideration in  the  indenture,  that  A.,  the  ap- 
prentice, by  an  indenture  executed,  put  himself 
apprentice  to  the  defendant,  may  be  proved  by 
tne  production  of  that  part  of  the  indenture  exe- 
cuted by  the  defendant,  in  which  it  is  recited 
that  A.  had  put  himself  apprentice.  Burleigh 
v.  Stibh$,  6  T.  B.  465. 

Admiuionf —Paroli  Xridence.] — It  was  proved 
by  a  pauper  that  he  had  been  bound  apprentice 
twenty-three  years  before  by  the  overseers  of  a 
parish,  to  A.  for  seven  years,  that  the  inden- 
ture was  signed  and  sealed,  and  that  he  served 
the  seven  years,  and  that  A.  had  the  inden- 
ture; that,  when  the  apprenticeship  expired, 
the  pauper  asked  A.  for  the  indenture,  who 
said  the  overseers  had  it : — Held,  that  the  decla- 
rations of  A.,  who  might  have  been  called  as  a 
witness,  were  not  admissible,  and  that  parol 
evidence  of  the  contents  was  not  admissible,  the 
indenture  not  having  been  sufficiently  accounted 
for.  Rex  v.  Denio,  7  B.  &  C.  620 ;  1  M.  &  E.  294; 
8,  P,,  Bex  V.  Castlcton,  6  T.  B.  236. 

Settlemont  by  Approntioeship.] — To  prove  a 
settlement  by  apprenticeship,  evidence  was  given 
that  proper  search  had  been  made  for  an  inden- 
ture, but  in  vain;  and  a  person  deposed  that 
more  than  sixty  years  back  he  worked  with  the 
same  master  as  the  pauper,  and  always  believed 
him  to  be  apprenticed  to  that  master ;  that  the 
pauper  was  instructed  there  by  a  journeyman, 
and  lodged  and  boarded  in  the  house  wi^  two 
others,  who  were  apprentices: — Held,  evidence 


from  which  a  settlement  by  apprenticeship  under 
an  indenture  might  be  presumed.  Beg,  v.  For^ 
dinbridge,  El.  Bl.  k  El.  678 ;  27  L.  J.,  M.  C.  290  ; 
4  Jur.,  N.  S.  951. 

ApiKillants  against  an  order  of  removal  set 
up  a  settlement  of  a  pauper  by  apprentice- 
ship under  an  indenture  wnich  had  been  lost. 
To  prove  proper  search,  they  proposed  to  ask  cer- 
tain witnesses  what  enquiries  they  had  made  of, 
and  what  answers  they  had  received  from,  parties 
who  were  likely  to  have  the  document  in  their 
possession ;  but  the  parties  themselves  were  not 
called.  The  sessions  refusal  to  allow  the  (jucs- 
tions  to  be  put: — Held,  that  the  evidence  was 
admissible,  upon  the  preliminary  inquiry  whether 
proper  search  had  been  made,  though  it  might 
not  be  admissible  in  the  main  issue  before  i  the 
court.  Beg.  v.  Braintree,  1  E1.&B1.  51  ;  4  Jur., 
N.  S.  1238;  28  L.,  M.  C.  1. 

Expired  Indenture— Cnf tody.] — An  expired  in- 
denture of  apprenticeship  sometimes  remains 
with  the  master  and  sometimes  with  the  appren- 
tice, but  the  most  proper  custody  is  with  the 
apprentice ;  and  although  shortly  after  the  expi- 
ration of  the  apprenticeship  search  might  be 
required  amongst  the  papers  of  both,  yet,  after 
the  lapse  of  some  years,  proof  of  search  among 
the  papers  of  the  apprentice  is  suflicient  to  war- 
rant justices  in  admitting  secondary  evidence  of 
its  contents.  Beg,  v.  HinehUy,  3  B.  &  S.  885  ; 
32  L.  J.,  M.  C.  158;  9  Jur.,  N.  S.  1054 ;  8  L.  T. 
270;  11  W.  B.  663. 


II.    BIGHTS    AND    LIABILITIES  OF 

PABTIES. 

1.  Master. 

Condition  Preoedent.] — It  is  a  condition  pre- 
cedent to  the  liability  of  a  master,  on  a  covenant 
to  teach  an  apprentice  his  trade,  that  the  appren- 
tice should  be  ready  and  willing  to  be  taught  by 
the  master.  Bayment  or  Baymond  v.  Mintan^ 
1  L.  B.,  Ex.  244  ;  35  L.  J.,  Ex.  153  ;  12  Jur., 
N.  8.  435  ;  14  L.  T.  367  ;  14  W.  B.  675  ;  4  H.  & 
C.  371. 

Perional  Tmit— Asiigninent] — The  interest 
of  a  master  in  his  apprentice,  is  a  mere  personal 
trust ;  and  an  indenture  not  being  assignable  in 
his  lifetime,  except  by  custom,  and  with  the 
consent  of  the  apprentice,  the  masters  executors 
cannot  maintain  an  action  on  a  bond  for  per- 
formance of  the  covenants  in  the  indenture, 
unless  his  executors  are  named.  Baxtdr  v.  Bur- 
field,  1  Bott's  P.  L.  581  ;  2  Str.  1266. 

Harbouring  Apprentieee.] — The  master  may 
have  an  action  against  those  who  detain  an  ap- 
prentice after  knowing  him  to  be  such.  Bex  v. 
Edwards,  7  T.  B.  745. 

Entloing  away.] — No  action  will  lie  for  en- 
ticing away  an  apprentice  unless  there  is  a  valid 
contract  of  apprenticeship.  Cox  v.  Muncvy,  6 
C.  B.,  N.  S.  375. 

Ii^nring  or  Diiabling.] — In  an  action  for  per- 
manently injuring  the  hand  of  an  apprentice, 
whereby  loss  of  service  accrued,  the  master  may 
recover  for  the  prospective  damage,  and  is  not 
limited  to  the  loss  up  to  the  time  of  the  com- 
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menccment  of  the  action  ;  for  the  damage  alone 
is  not  the  cause  of  action,  but  the  illegal  act  and 
the  damage  together  ;  and  the  master  could  not 
bring  a  fresh  action  as  often  as  fiesh  damage 
resulted.  Jlodsoll  v.  iStallhra$$^  3  P.  &  D.  200  ; 
11  A.  k  E.  301  ;  9  C.  &  P.  63  5  8  D.  P.  C.  482. 

DisohargingApprentioe— Abienoe— Damagei.] 

— When  an  apprentice  has  absented  himself^  the 
fact  that  the  master  declined  to  have  any  trouble 
taken  to  find  him,  and  described  him  as  worth- 
less, though  it  will  not  sustain  a  plea  of  leave 
and  licence,  may  be  material  in  mitigation  of 
damages,  and  the  jury  can  only  give  the  real 
value  of  his  services  up  to  the  time  of  action. 
ItutH-ll  v.  Shhm^  2  F.  ic  F.  695. 


ICiieondnet] — ^A  person  has  no  right  to 


turn  away  an  ap])rentice  because  he  misbe^vcs  ; 
but  the  case  of  a  young  man  seventeen  years  old, 
who,  under  a  written  agreement  not  under  seal, 
is  placed  with  a  surgeon  as  pupil  and  assistant, 
and  with  whom  a  premium  is  paid,  is  a  case 
between  that  of  apprenticeship  and  service ;  and 
if  such  a  iKjrson,  on  some  occasions,  comes  home 
intoxicated,  this  alone  will  not  justify  the  sur- 
geon in  dismissmg  him.  But  if  the  pupil  and 
assistant,  by  employing  the  shon-boy  to  com- 
pound the  medicines,  occasions  real  danger  to  the 
surgeon's  practice,  this  would  justify  the  surgeon 
in  dismissing  him.  Wise  v.  Wihon,  1  C.  &  K. 
622.  See  Mcrcn-  v.  Whall,  5  Q.  B.  447  ;  14  L. 
J.,  Q.  B.  267  ;  9  Jur.  576. 

A  declaration  alleged  that  the  defendant 
agreed  with  the  plaintiff  to  take  his  son 
as  an  apprentice  for  three  years,  to  learn 
the  business  of  a  tea  broker ;  and  in  considera- 
tion of  200/.  to  teach  him  such  business  and  pay 
him  a  salary,  provided  that  he  should  obey  all 
commands  and  give  his  services  entirely  to  the 
business  during  office  hours.  Breach,  that  the 
defendant  dismissed  the  son  from  hLs  service. 
Plea,  that  the  son  misconducted  himself  in  the 
service,  by  wilfully  disobeying  the  orders  of  the 
defendant,  and  by  habitually  neglecting  his 
duties  and  refusing  ito  give  his  services  during 
office  hours  without  just  cause,  wherefor  the 
defendant  discharged  him  :— Held,  that  the  pro- 
viso empowered  the  defendant  to  discharge  the 
apprentice,  and  that  the  plea  was  good.  WcH- 
mick  V.  Tiu'odor,  10  L.  R.,  Q.  B.  224  ;  44  L.  J., 
Q.  B.  110 ;  32  L.  T.  696  ;  23  W.  R.  620. 

VnlawftiUy  Qnittiiig  Servioe— Damagof.]— 
Where  there  is  a  contract  of  apprenticeship  by 
deed,  and  the  apprentice  unlawfully  quits  the 
service,  the  master  can  only  recover  damages  up 
to  the  time  of  action,  when  the  term  of  appren- 
ticeship would  end.  Letoh  ,v.  Prachey,  I  H.  & 
C.  518  ;  31  L.  J.,  Ex.  496  ;  10  W.  R.  797. 

Habitual  Thief.!-— If  an  apprentice,  whose 
master's  business  fies  in  precious  articles,  con- 
stantly lying  about,  is  an  habitual  thief,  the 
master  may  dischai^ge  him.  C\)x  v,  Matthew, 
2  F.  &  F.  397. 

AbMBting  —  TAking  back.]  —  If  an  appren- 
tice absents  himself  from  his  master,  and  his 
master  takes  him  back,  and  an  action  is  after- 
wards brought  for  such  absenting,  the  taking 
back,  to  constitute  a  defence,  must  be  specially 
pleaded.     Wright  v.  Oihmj  3  C.  &  P.  583. 


Simday.] — The  staying  out  by  an  appren- 
tice on  a  Sunday  evening,  beyond  the  time  allowed 
him,  is  not  such  an  unlawful  absenting  of  himself 
as  will  enable  his  master  to  maintain  an  action 
against  a  person  who  became  bound  for  the 
due  performance  of  the  indenture.    lb, 

In    Sootland.]  —  An   apprentice   to   a 

barber  in  Scotland,  bound  by  his  indenture 
*^not  to  absent  himself  from  his  master's  bu- 
siness on  holidays  or  week-days,  late  hours 
or  early,  without  leave,  went  away  on  Sun- 
days without  leave,  and  without  shaving  his 
master's  customers  : — Held,  that  he  could  not  be 
lawfully  required  to  attend  his  master's  shop  on 
Sundays  for  the  purpose  of  shaving  the  cus- 
tomers, and  that  that  work,  and  all  other  sorts  of 
handicraft,  were  illegal  in  England  as  well  as  in 
Scotland,  not  being  work  of  necessity,  or  mercy, 
or  charity,    Phillijfs  v.  Innes,  4  C.  &  F.  234. 


Harbouring — Eamingi.] — ^A  master  is  entitled 
to  maintain  an  action  for  the  work  and  labour  of 
his  apprentice,  against  another  who  harbours 
him  after  desertion.  Foster  v.  Sfeurartj  3  M. 
k  S.  191. 

So  a  master  of  an  apprentice  who  has  been 
seduced  from  his  service  to  work  for  another 
])er8on,  may  waive  the  tort,  and  bring  an  action 
for  work  and  labour  done  by  his  apprentice, 
against  the  person  who  tortiously  employed  him. 
Lightly  V.  ChnistoHj  1  Taunt.  112. 

So  the  captain  of  a  ship  of  war,  detaining  an 
impressed  apprentice  after  notice,  is  liable  to  the 
master  for  wages  for  the  service  of  the  appren- 
tice. IJades  V.  Vande^t^  5  East,  39,  u. ;  4 
Dougl.  1. 

Even  if  the  captain  has  knowledge  of  the  &ct 
from  the  apprentice's  assertion  merely,     ii. 

Prize  money  gained  by  an  apprentice  serving 
on  board  a  letter  of  marque  ship,  does  not  be- 
long to  the  master  of  the  apprentice,  the  nsage 
being  proved  to  be,  that  such  money  is  the  pro- 
perty of  the  apprentice.  Oarsan  v.  WattSy  3 
Dougl.  350. 

Dednetionf  from  Wages.] — When  in  a  deed  of 
apprenticeship  the  master  covenanted  to  find 
meat,  drink,  lodging,  and  all  other  necessaries, 
and  certain  wages  : — Held,  that  he  was  not  en- 
titled to  set  off  the  cost  of  clothes  and  washing 
supplied  to  the  apprentice  against  the  wages  due 
to  him,  and  a  custom  among  masters  to  deduct 
the  cost  of  clothes  and  washing  from  the  wages 
paid  to  the  apprentice  could  not  be  supported 
on  the  ground  that  clothes  and  washing  being 
necessaries  in  the  ordinary  sense  of  the  word, 
such  a  custom  would  contravene  the  terms  of  the 
deed.  Abbott  v.  Bates,  45  L.  J.,  C.  P.  117;  33 
L.  T.  491 ;  24  W.  R.  101— C.  A. 

Improisment.] — If  an  apprentice  is  impressed, 
the  master  cannot  sue  out  a  habeas  corpus  to 
bring  him  up  to  be  discharged,  though  tne  ap- 
prentice may.  Rex  v.  EdwdrdSy  7  T.  R.  745 ; 
Rex  V.  Reynolds,^  T.  R.  497. 

Nor  where  an  apprentice  is  impressed,  if  he  is 
willing  to  enter  mto  the  service.  Larudavn,  Ex 
parte,  5  East,  38.  Orocot,  Ex  parte,  5  D.  ^  R, 
610. 

The  master,  however,  may  have  a  warrant  to 
the  commander  of  the  vessel  to  have  the  appren- 
tice discharged,    lb. 

Such  warrant  is  granted  by  the  Chief  Justice 
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of  Q.  B.    Ap/frentices*  due,  1  Leaoh,  C.  C.  203 ; 
-5.  i>.,  Hex  V.  Parkins,  2  L<L  Ken.  295. 


2.  Apprentice. 

Infuit.] — ^An  infant  may  bind  himself  appren- 
tice by  indenture,  because  it  is  for  his  benefit. 
Ji^x  Y.  Arvn/Ielj  5  M.  k  S.  257.  And  see  Keane 
V.  Boycott,  2  H.  Bl.  5U  ;  Drury  v.  Drury,  5 
Bro.  C.  C.  570. 

An  infant  can  do  no  act  to  bind  himself,  ex- 
cept such  as  is  clearly  for  his  own  benefit ;  there- 
fore, though  he  may  bind  himself  an  apprentice, 
he  cannot  dissolve  the  indenture.  Itcx  v.  Wio' 
stom,  5  D.  &  K.  339 ;  3  B.  &  C.  484. 


Boni   fide  advaiioe  by  TnutM  of.] — 


A  trustee  bon&  fide  advanced  a  sum  to  appren- 
tice an  infant,  in  the  life  of  his  father,  who  was 
in  great  pecuniary  distress,  and  while  the  infant's 
interest  in  the  trust  fund  was  contingent,  and 
before  a  power  of  advancement  had  oome  into 
operation  : — ^Held,  that  in  taking  the  accounts  as 
against  the  trustee,  the  amount  ought  to  be  allowed 
him.  Warthinyton  v.  AtCraerox  yPCraWj  23 
Beav.  81  ;  26  L.  J.,  Ch.  286. 

AToidittg  Indentore.] — The  indenture  cannot 
be  avoided  when  the  apprentice  is  before  a 
magistrate,  charged  with  misbehaviour  under  the 
indenture.     Ilex  v.  Ktererd,  Cald.  26. 

Nor  by  the  apprentice's  absenting  himself 
from  the  service.  Smedley  v.  Ooodcity  3  M. 
ft;  8.  189;  S.  P.,  Coylan  v.  Oalayhan,  7  Ir. 
C.  L.  R.  291. 

Botnni  to  HaboM  Corpiu.] — ^A  return  to  a 
habeas  corpus  for  the  discharge  of  an  apprentice 
above  twenty-one,  stating  the  custom  of  London, 
that  every  citizen  and  freeman  of  the  city  may 
take  as  an  apprentice  any  person  above  fourteen, 
and  under  twenty-one,  to  serve  for  seven  years 
and  more,  must  shew  that  the  apprentice  was 
within  those  ag<»  when  he  bound  himself  ap- 
prentice ;  for  the  court  will  not  intend  that  from 
matter  dehors  the  return.  JSden,  Ex  partey  2 
M.  &  S.  226. 

The  court  has  no  iMwer  to  discharge  an  ap- 
prentice from  his  indentures  who  1ms  bound 
himself  when  an  infant  to  serve  till  twenty-five, 
and  who,  when  he  came  of  age,  elected  to  avoid  in- 
dentures, after  which  he  h^  been  committed  to 
the  house  of  correction  for  a  misdemeanor,  in 
absenting  himself  from  his  master's  service,  when 
it  appeared  by  the  return  to  a  habeas  corpus 
that  he  was  committed  upon  a  I'egular  conviction 
by  two  magtstrates.  Uillj  Ex  partey  7  East, 
376 ;  3  Smith,  369. 

SevonteoH  yoan  of  Ago.] — ^An  apprentice  of 
seventeen  years  of  age,  and  upwards,  bound  by 
indenture  (which  stated  her  to  be  fourteen)  for 
seven  years,  is  entitled  to  be  dischaiged  at 
twenty-one.    Davit,  Ex  parte,  5  T.  R.  715. 

]loferti]ig~Wagos.]— An  indentured  appren- 
tice deserting  his  service,  on  entering  on  board 
ship  cannot  maintain  an  action  for  wages. 
Briykt  V.  Lucas,  Peake's  Add.  Cas.  121. 

IMwniml— Damage!.]— In  an  action  for  an 
unlawful  dismissal  of  an  apprentice,  the  measure 
of  damages  is  the  loss  or  injury  that  has  been 
incarred  by  the  apprentice  from  the  time  of  his 


dismissal  to  the  time  of  action.  Addams  v.  Carter, 
6  L.  T.  130. 

The  measure  of  damages  in  an  action  upon  an 
apprenticeship  deed,  for  wrongful  dismissal,  in 
the  loss  actually  sustained  by  the  sj^ccific  breach 
of  covenant  complained  of  up  to  the  time  of 
action  brought,  and  the  jury  cannot  therefoi-e 
take  into  consideration  the  pa(>sible  injury  the 
plaintiff  may  have  sustained  by  reason  of  his 
wrongful  dismissal,  as  such  damages  are  not 
damages  m  the  ordinary  course  of  things  fiow- 
ing  from  the  bi-cach.  Parker  v.  Cathcarty  17 
Ir.  C.  L.  R.  787. 

Broaek  of  Agroomoat  hy  rotiromoiit  of  oao  of 
two  Partners.] — ^An  agreement  by  two  partners 
to  teach  an  apprentice  his  trade  is  broken  if  one 
of  them  retires  from  the  business  and  so  fails  to 
teach  him.  Ckmchntan  v.  Sillary  22  L.  T.  480  ; 
18  W.  R.  757. 

Xibot  of  OoTonaat  to  lorro.] — A  covenant  in 
an  apprenticeship  deed  that  the  apprentice  will 
honestly  remain  with  and  serve  his  master  for  a 
certain  term,  is,  though  in  torms  absolute,  subject 
to  an  implied  condition  that  the  apprentice  shall 
continue  in  a  state  of  ability  to  peiiorm  his  con- 
tract. To  an  action,  ther^ore,  by  the  master 
for  breach  of  the  covenant,  a  plea  that  the  ap- 
prentice was  prevented  by  the  act  of  Qod,  to  wit, 
permanent  illness,  which  arose  after  the  making 
of  the  deed  and  before  breach,  is  good  Boast 
V.  Firth,  4  L.  R.,  C.  P.  1 ;  38  L.  J.,  C.  P.  1 ;  19 
L.  T.  264  ;  17  W.  R.  29. 


3.  Fatueb. 

8oa*a  Aawttt  nocosaary.]— A  father  cannot 
bind  his  infant  son  an  apprentice  without  his 
assent ;  thercfoQ!,  an  indenture  of  apprenticeship 
executed  by  the  master  and  father,  out  not  by 
the  apprentice  himself,  is  invalid.  Bex  v.  Aresby, 
3  B.  &  A.  684. 

Where  the  master  and  father  of  a  boy 
agreed,  under  seal,  that  the  master  should  tca(^ 
the  son  the  art  and  mystery  of  weaving  for  five 
years,  and  find  utensils,  and  the  son  should 
receive  half  his  earnings,  and  the  master  the 
other  half  ;  under  which  the  boy  served  out  the 
time  as  an  apprentice  : — Held,  that  this  agree- 
ment between  the  father  and  master  (to  which 
the  son  was  no  party),  not  binding  the  son,  or 
the  father  for  him,  to  any  service  to  the  master, 
but  the  son's  service  in  fact,  being  merely  volun- 
tary, was  no  apprenticeship  in  point  of  law. 
Bex  V.  Cromford,  8  East,  25. 

Adnlt  mnit  Sxecuto.] — ^An  indenture  binding 
an  adult  as  an  apprentice,  which  was  not  exe- 
cuted by  herself,  but  only  bv  her  father-in4aw 
and  the  master,  though  with  her  consent,  does 
not  constitute  her  an,apprentice.  Bex  v.  Bipon, 
9  East,  295. 

Abiontiiig — Ploa  CoTonaat.] — ^In  an  action  on 
an  indenture  of  apprenticeship,  by  the  master 
against  the  father,  the  declaration  assigned  for 
breach,  that  the  apprentice  absented  himself 
from  the  service,  and  he  pleaded  that  his  son 
faithfully  served  till  he  came  of  age,  and  that  he 
then  avoided  the  indenture  : — Held,  that  this  was 
no  answer  to  the  action,  as  it  did  not  discharge 
the  father^s  liability  on  the  covenant,  which  was 
that  his  son  should  serve  for  seven  years.     Cum' 
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im  Y.  Hill^  3  B.  &  A.  59.    And  sec  Sughe*  y. 
ifnwiyhreyn,  6  B.  &  C.  680;  9  D.  &  R.  715. 

CoTenant  — Plea  and  Performanee.]  —  The 
father  of  an  apprentice  covenanted  to  provide 
his  son  with  washing ;  afterwards  the  master 
suggested  that  the  father  should  allow  the  son  a 
certain  sum  of  money  a  year,  and  the  master 
supply  the  son  with  washing,  and  the  son  pay 
him  for  it.  This  was  acceded  to,  and  the  master 
accordingly  supplied  the  washing  : — Held,  that 
the  master  could  not  recover  in  an  action  on  the 
indenture  against  the  father  for  his  not  providing 
the  son  with  washing,  if  the  master  provided  the 
washing,  by  agreement,  on  the  credit  of  either 
the  father  or  the  son  ;  and  that,  in  an  action  on 
the  covenant,  a  plea  of  performance  by  the 
father  was  supported  by  proof  of  those  &cts. 
Jilackhurrte  v.  Davu,  1  C.  &  K.  167. 

SeooTery  of  Preminm  on  Death  of  Master.]^ 
A  father  apprenticed  his  son  to  a  watchmaker 
and  jeweller  for  the  term  of  six  years,  paying  to 
the  master  a  premium.  The  master  duly  in- 
structed the  apprentice  for  a  year,  and  then 
died.  The  fatner  sought,  in  an  action  against 
the  master's  executrix  for  money  had  and  re- 
ceived, to  recover  the  whole  or  some  part  of  the 
premium,  on  the  ground  of  failure  of  considera- 
tion : — Held,  that  such  failure  being  only  partial, 
the  action  was  not  maintainable.  W1iin4ntp  v. 
Hughe*,  6  L.  R.,  C.  P.  78  ;  40  L.  J.,  C.  P.  104  ; 
24  L.  T.  74  ;  19  W.  R.  439. 

Betnrn  of  Preminm.]— A  deed  of  apprentice- 
ship contained  a  provision  that,  in  the  event  of 
the  failure  of  the  nealth  of  the  apprentice,  so  as 
to  incapacitate  him  from  following  the  profes- 
sion of  a  civil  engineer,  before  the  1st  of  April, 
1866,  the  master  should  refund  to  the  father  60Z. 
of  the  premium  ;  it  being  agreed  that  the  pro- 
duction at  any  time  before  that  day  of  a  certifi- 
cate signed  by  two  duly  qualified  medical  men, 
testifying  as  to  the  fact,  should  be  conclusive 
evidence  that  the  health  of  the  apprentice  had 
failed,  so  as  to  incapacitate  him  from  following 
his  profession.  The  health  of  the  apprentice 
failed,  and  he  died  on  the  4th  of  August,  1865. 
On  the  28th  of  March,  1866,  the  master  was 
served  with  a  certificate  in  the  terms  of  the 
condition,  dated  the  24th  of  March,  but  i-eferring 
to  the  state  of  health  of  the  apprentice  in  June, 
1865  : — Held,  that  the  certificate  was  a  sufficient 
compliance  with  the  condition  to  entitle  the  i 
father  to  recover  the  50/.  Derby  v.  I  lumber^  2 
L.  R.,  C.  P.  247  ;  15  L.  T.  538. 


III.  JURISDICTION  OF  JUSTICES. 

90  Geo.  2,  0.  19.]— The  20  Geo.  2,  c.  19,  s.  4, 
enabling  two  magistrates,  **  u|K)n  application  or 
complaint  made  upon  oath,  by  any  master 
against  such  apprentice,"  as  is  described  in  the 
act,  touching  any  misdemeanour  in  such  ser\''ice, 
to  hear  and  determine  the  same,  and  to  commit  or 
dischai^  the  apprentice,  extends  to  a  complaint 
in  writing,  preferred  by  the  master,  and  verified 
by  the  oath  of  another  person.  Finleg  v.  Joicle, 
12  East,  248. 

6  Geo.  8,  c.  25.]— This  statute  is  not 

repealed  by  6  Geo,  3,  c.  25,  s.  1,  empowering  the 
justices  to  oblige  an  apprentice  absenting  him- 
self from  his  master's  service  to  serve  out,  after 


the  expiration  of  the  apprenticeship,  such  time 
of  absence,  as  to  make  satisfaction  for  it ;  and  in 
default  of  such  satisfaction,' to  commit  the  ap- 
prentice ;  for,  the  remedy  given  to  the  master 
by  the  latter  statute  is  cumiSative  to  the  punish- 
ment inflicted  on  the  apprentice  by  the  former 
statute  for  his  offence.  Gray  v.  Cvoksony  16 
East,  13. 

Conviction  for  Xifbehayionr.] — ^A  conviction 
on  4  Geo.  4,  c.  34,  of  an  api)rcntice  for  mis- 
behaviour must  shew  on  the  face  of  it  that  he  is 
an  apprentice  within  4  Geo.  4,  c.  29,  which  ex- 
tends previous  acts  to  apprentices  upon  whose 
binding  out  no  larger  sum  than  25/.  has  been 
paid.    Bex  v.  Taylor,  7  D.  &  R.  622. 

Under  6  Elii.,  e.  4,  s.  85— Preminm.] — The 

justices  at  sessions  have  no  power  under  5  Eliz., 
c.  4,  s.  35,  on  making  an  oi*der  for  the  discharge 
of  an  apprenticehood,  to  direct  the  return  of  any 
part  of  tne  premium  already  paid  to  the  master, 
or  the  non-payment  of  any  part  of  it  remaining 
unpaid.  JCaH  v.  Pell,  4  M.  &  W.  665  ;  1  H.  & 
H.  421. 

Expiration  of  Indenture  before  Complaint.] — 
Under  4  Geo.  4,  c.  34,  s.  2,  a  justice  of  the  peace 
has  jurisdiction  to  inquire  into  and  hear  a  com- 
plaint made  by  an  apprentice  claiming  wages 
due  from  his  master  notwithstanding  the  term 
of  apprenticeship  has  expired  and  the  indenture 
of  apprenticeship  determined  before  the  com- 
plaint is  made ;  and  an  apprentice  swoni  to 
give  evidence  touching  such  complaint,  who  has 
given  false  testimony  upon  the  nearing  of  the 
complaint,  may  be  convicted  of  perjury,  lieg,  v. 
Prmd,  1  L.  R.,  C.  C.  71  ;  36  L.  J.,  M.  C.  62  ; 
10  Cox,  C.  C.  455 ;  16  L.  T.  364  ;   15  W.  R.  796. 


IV.  PARISH  APPRENTICES. 

Chimney  Sweepers — nnder   Eight.] — The  28 

Geo.  3,  c.  48,  s.  4,  made  void  the  indentures  if 
children  under  eight  were  bound  to  chimney-  ^ 
sweepers.    Rrr  v.  Ilipttwell,  8  B.  &  C.  466  ;  2  * 
M.  &  R.  474. 

Aasent  of  Jnstiees— Beqniaitei.] — The  assent 
of  justices  to  the  binding  of  a  parish  apprentice, 
under  43  Eliz.  c.  2,  s.  5,  must  shew  on  the  face 
of  it  that  the  justices  wei'e  at  the  time  acting 
within  the  local  limits  of  their  jurisdiction, 
Starerttm  {Orn'Men'tt')  y,  AAJtbvrtoit  XOrvrneerti), 
4  El.  &  Bl.  526  ;  24  L.  J.,  M.  C.  .53  ;  1  Jur.,  N.  S. 
233. 

So  also  an  order  of  justices  for  binding  an 
apprentice,  under  56  Geo.  3,  c.  139.  livg,  v.  St, 
George,  Bloimttbvry,  4  El.  &  Bl.  520  ;  24  L.  J., 
M.  C.  49  ;  1  Jur.,  N.  S.  231. 

The  approval  of  the  justices  must  be  sealed  as 
well  as  signed,  by  56  Geo.  3,  c.  139.  s.  11.  Ji-rx 
y.  Stoke  JJamarel,  7  B.  &  C.  563  ;  1  M.  &  R.  458. 

56  Geo.  8,  c.  189.]— Where  an  indentui-c 
stated  in  the  body  of  it  that  the  binding 
was  with  the  approbation  of  two  justices,  whose 
names  were  thereunto  subscribed,  and  the  allow- 
ance at  the  foot  of  the  indenture  purported  to 
be  signed  by  the  justices  before  the  indenture 
was  executed  by  any  of  the  parties  and  referred 
by  date  and  the  names  of  the  justices,  to  the 
order  for  binding,  such  a  reference  is  a  com- 
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pliancc  with  56  Geo.  3,  c.  139,  as  the  allowance 
18  in  such  case  part  of  the  indenture.  Reg.  v. 
Aldborouah,  13  Q.  B.  190;  3  New  Sess.  Cas. 
486  ;  18  L.  J.,  M.  C.  81 ;  13  Jur.  322. 


28  Geo.  3,  e.  48 — Chimney  Sweep— Hot 


nader  Eight.] — ^An  indenture  of  apprenticeship 
nnder  28  Geo.  3,  c.  48,  by  which  a  boy,  not 
under  eight  years,  bound  himself  apprentice  to 
a  chimney-sweeper  with  the  consent  of  his 
parent,  was  yalid,  without  the  consent  of  two 
justices,  and  therefore  a  settlement  was  gained 
by  service  under  it.  Jleg.  v.  Epsom^  4  £1.  &  Bl. 
1003  ;  24  L.  J.,  M.  C.  119  ;  1  Jur.,  N.  8.  474. 

Jnriidiotlon  —  MetropoliB.]— By  3  &  4 

Will.  4,"  c.  63,  s.  3,  indentures  for  binding 
parish  apprentices  within  any  city,  borough, 
or  town  corporate,  shaU  be  allowed  by  two 
justices,  one  acting  for  and  on  behalf  of  the 
county,  and  the  other  acting  for  and  on  behalf 
of  the  city,  borough,  or  town  corporate  within 
the  limits  of  which  such  child  shall  be  bound. 
By  2  &  3  Vict.  c.  71,  s.  14,  a  magistrate  of  the 
metropolitan  police  courts  may  do  at  a  police 
court  any  act  which  may  be  done  by  more  than 
one  justice.  A  pauper  was  bound  apprentice  by 
a  parish,  which  was  within  the  city  and  liberty 
of  Westminster,  into  a  parish  in  the  county  of 
Middlesex.  Justices  for  the  county  of  Middle- 
sex have  concurrent  jurisdiction,  and  usually  act 
in  the  liberty  of  Westminster : — Held,  that  2  & 
3  Vict.  c.  71,  8.  14,  gave  one  police  magistrate 
jurisdiction  to  allow  the  indenture.  Reg,  v.  St, 
George'n,  Bloonrnbury,  16  Q.  B.  1005  ;  20  L.  J., 
M.  C.  200  ;  15  Jur.  799. 

By  GuftTdiani.] — By  a  local  act  directors  and 
acting  guardians  of  the  poor,  or  any  five  of 
them,  were  to  bind  out  pauper  apprentices.  An 
indenture  of  apprenticeship  was  executed,  which 
purported  to  be  between  the  guardians  of  the 
poor  of  the  one  part,  and  the  apprentice's 
mistress  of  the  other  part ;  and  in  the  operative 
part  it  witnessed  "  that  the  directors  and  acting 
guardians,  by  virtue  of  the  act,  did  put,  place, 
and  bind  the  pauper  as  apprentice."  The  cove- 
nants by  the  mistress  were  made  with  the 
gpoardians,  and  by  one  of  them  she  bound  her- 
self not  to  assign  over  the  apprentice  without 
the  consent  of  the  directors  and  acting  guardians. 
lu  witness  thereof  the  guardians  caused  the  seal 
of  the  union  to  be  put  to  the  indenture  ;  and 
the  indenture  was  subscribed  by  two  justices  : — 
Held,  that  by  3  &  4  WUl.  4,  c.  63,  s.  2,  the  in- 
denture was  rendered  valid.  Reg,  v.  Inle  of 
Wight  (^Chuirdians),  10  L.  T.  370 ;  12  W.  R. 
744. 

By  the  Pariih  Ofloen  before  Itt  October, 
1844.] — The  43  Eliz.  c.  2,  does  not  require  abso- 
lutely two  churchwardens  in  every  i)arish  for 
the  management  of  the  poor ;  and,  therefore,  an 
indenture  binding  out  a  poor  apprentice,  by  one 
churchwarden  (where  by  custom  there  was  but 
one)  and  one  overseer,  was  good  within  s.  5, 
which  requires  it  to  be  executed  by  the  greater 
part  of  the  churchwardens  and  overseers.  Rex 
V.  Shiltm  {Earl),  1  B.  &  A.  275. 

IS  k  14  Car.  2,  c.  12 — ^where  Township  has 

no  Chnrehwardenf.] — Since  13  &  14  Car.  2,  c.  12^ 
an  indenture  executed  by  the  overseers  of  a 
township  which  has  no  churchwardens  or  chapel- 


wardens,  and  maintains  its  own  poor  separately, 
is  valid,  although  neither  of  the  churchwardens 
of  the  parish  at  large  within  which  the  township 
is  situate  join  in  the  execution.  Rem  y,  JVaHt- 
wlch,  16  East,  228. 


Svidenoe  of  Ezeeation.]~An  indenture. 


executed  by  a  churchwarden  and  an  overseer  of 
the  poor  of  a  hamlet  maintaining  its  own  poor 
separately  from  the  parish  at  large,  not  being 
imjieached  by  evidence  negativing  its  execution 
by  a  majority  of  the  churchwardens  and  over- 
seers of  the  hamlet,  will  be  deemed  good,  by 
intending  that  there  were  two  overseers  for  the 
hamlet,  as  required  by  13  &  14  Car.  2,  c.  12,  s. 
21,  and  only  one  churchwarden  by  custom,  in 
the  same  place.  Rex  v.  HineUeg,  12  East, 
361. 


-Under  22  Geo.  3,  o.  83— Beqniiitet.]— Where 


a  parish  is  incorporated  with  others  for  the  main- 
tenance of  its  poor,  and  a  guardian  is  appointed 
under  22  Geo.  3,  c,  83,  the  churchwardens  and 
overseers  may  bind  out  poor  children  appren- 
tices, and  the  indentures  need  not  be  signed  by 
the  guardian.  Rix  v.  Luttertmfrth,  5  D.  &  K. 
343  ;  3  B.  &  C.  487. 

Under  61  Geo.  8,  e.  80.]— The  51  Geo.  3, 

c.  80,  extends  to  parishes  where  there  arc  throe 
officers  only,  one  of  whom  acts  as  churchwarden 
as  well  as  overseer  ;  and,  therefore,  an  indenture 
in  such  a  case,  signed  by  two  parish  officers,  one  of 
whom  acted  in  a  double  capacity,  was  valid. 
Rex  V.  St  Margaret' »,  Leieenter,  2  B.  &  A. 
200. 

And  notwithstanding  that  statute,  an  in- 
denture signed  by  two  parish  officers,  one  of 
whom  actod  in  the  double  capacity  of  church- 
warden and  overseer,  was  good*  Rex  v.  Stoke 
Goldhuf,!  B.  &  A.  173. 


Under  54  Geo.  8,  e.  107.]— The  bmd- 


ing  of  an  apprentice  by  the  churchwarden  of 
a  township  and  one  of  two  overseers  is  made 
valid  by  54  Geo.  3,  c.  107,  s.  2.  Reg,  v.  Stain- 
forth,  11  Q.  B.  66 ;  3  New  Sess.  Cas.  63  ;  17 
L.  J.,  M.  C.  25  ;  12  Jur.  95. 

Botloe  to  Oreneen— 66  Geo.  8,  e.  189.]— No 

settlement  was  acquired  by  service  under  an  in- 
denture of  apprenticeship  ordered,  made  and 
allowed  under  56  Geo.  3,  c.  139,  unless  the  notice 
required  by  s.  2  was  duly  given,  and  was  proved 
to  the  justices  before  allowance.  Rexy.  }VnistoK, 
6  N.  &  M.  65  ;  4  A,  &  E.  607. 
But  where  an  indenture  of  apprenticeship  ap- 

E eared  on  the  face  of  it  to  be  ordered  and  allowed 
y  justices  under  56  Geo.  3,  c.  139,  s.  2,  it  was 
prim&  facie  to  be  presumed  that  the  notice  was 
duly  given,  and  was  proved  before  the  magis- 
trates by  whom  the  indenture  was  allowed.  lb. 
Under  56  Geo.  3,  c.  139,  s.  2,  when  an  appren- 
tice is  bound  from  one  parish  into  another, 
notice  must  be  given  to  the  overseers  of  the 
latter,  though  both  be  in  the  same  county 
and  jurisdiction  of  the  peace.  Rex  v.  Tlirelkeld, 
4  B.  &  Ad.  229  ;  1  N.  &  M.  14. 

Where  a  parish  api)rentice  is  bound  into 
another  parish  by  assignment  of  the  inden- 
ture of  apprenticeship,  notice  from  the  church- 
wardens and  overseers  of  the  first  jmrish  to  thcN»e 
of  the  second  was  not  requisite  under  56  Geo.  3, 
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c.  130,  8.  2.    Rrr  v.  EjtminJttrr^  1  N.  &  P.  603  ; 
6  A.  &  E.  698  ;  W.,  W.  &  D.  244. 


Snffldonoy  of.] — Where  a  paaper  was 


bound  apprentice  under  56  Geo.  3,  c.  139,  it  was 
sufficient,  if  a  notice  of  the  intended  binding, 
directed  generally  to  the  OTerseers  of  the  parish 
into  which  the  apprentice  was  to  be  bound,  was 
served  on  one  of  such  oTerseers.  Beg,  v.  Ilolme^ 
9  Q.  B.  71  ;  2  New  Bess.  Cas.  364  ;  15  L.  J., 
M.  C.  125  ;  10  Jur.  737. 

Indtntnrea — EfiiMt  of  Fraud.] — An  indenture 
of  apprenticeship  of  an  infant  pauper,  sanctioned 
by  the  overseers  and  magistrates  acting  bonft 
fide,  is  not  avoided  by  its  having  been  fraudulently 
contrived  between  the  (mrent  and  nominal 
master,  for  the  purpose  of  obtaining  a  premium 
from  the  parish,  and  keeping  such  infant  at 
home.    Rex  v.   Great  Shenry^  2  M.  &  R.  286 ; 

8  B.  &  C.  74. 

Bvlof  of  Poor  Law  Commisfioiiert.] — The 

rules  of  the  poor  law  commissioners  for  binding 
poor  children  apprentices,  excepting  as  to  the 
signature  by  the  apprentices,  are  directory  only, 
and  non-compliance  with  them  will  not  make  in- 
dentures void.  Reg,  v.  St,  Mary  Magdalen, 
BermondMey,  2  El.  &  Bl.  809 ;  23  L.  J.,  M.  G.  1  ; 
17  Jur.  1075. 

Stamp.] — The  stamp  is  no  part  of  the  in- 
denture, and  a  statement  that  it  is  duly  stamped 
is  sufficient.  Beg,  v.  Keighley,  8  Q.  B.  877  ;  2 
New  Sess.  Cas.  321 ;  15  L.  J.,  M.  C.  102  ;  10  Jur. 
492. 

Misnomer  of  Approntieo.! — ^A  misnomer  of 

the  apprentice  in  the  body  of  the  indenture  will 
not  affect  its  validitv.  Beg,  v.  Wooldale,  6  Q.  B. 
549  ;  1  New  Sess.  Cas.  377  ;  14  L.  J.,  M.  C.  13  ; 

9  Jur.  83. 

Order  for  Binding,  proinmption  ol]— On 

appeal  against  an  order  of  removal,  the  respon- 
dents alleging  a  jiarish  apprenticeship,  and 
ground  having  been  laid  for  the  reception  of 
secondary  evidence,  the  pauper  and  his  father 
stated  that  in  1824  they,  with  the  overseers  and 
P.,  were  before  the  magistrates  for  the  purpose 
of  the  pauper  being  bound  to  P. ;  that  the  magis- 
trates asked  the  father  whether  he  had  any  ob- 
jection to  his  son  being  bound  to  P. ;  that  papers 
were  drawn  up,  and  that  the  pauper  went  to  P. 
the  next  morning,  and  remamed  with  him  be- 
tween two  and  three  years,  until  the  death  of  P. 
The  resjxindents  also  produced  the  register-book 
of  the  parish,  which  contained  an  entiy  that  the 
pauper  had  in  1824  been  bound  apprentice  to 
P.: — Held,  that  the  sessions  were  justified  in 
presuming  that  an  order  for  binding  was  made, 
and  that  it  was  referred  to  in  the  indentui'e  of 
apprenticeship,  as  directed  by  56  Geo.  3,  c.  139, 
B.  1.  Beg.  V.  Broadhempston,  1  El.  &  Bl.  153  ; 
28  L.  J.,  M.  C.  18  ;  5  Jur.,  N.  S.  267. 

Date  of  Order  Omitted  in.  ]>— Where   a 

parish  npi)rentice  was  bound  by  the  order  of  two 
justices,  which  was  referred  to  in  the  hidcnturc, 
in  which  the  date  of  the  order  ^-as  omitted  : — 
Held,  that  such  indenture  was  void  by  56  Geo.  3, 
c.  139.  BejB  V.  Batchvrgh,  3  D.  &  R.  338  ;  2 
B.  &  C.  222. 


Sifeolntion  of  Oontraot.]— An  infant  parish 
apprentice  and  his  master  cannot  by  themselves 
vacate  the  indenture.  Rex  v.  Owinear^  3 
N.  &  M.  297  ;  1  A.  &  £.  152. 

To  Oanoel  at  Twenty-one.] — But  a  parish 

apprentice  may  agree  with  his  master  to  cancel 
his  indentures,  at  twenty-one,  though  bound  till 
twenty-four.  Bierlow  v.  Warslow,  1  W,  Bl. 
592. 

Death  of  Xiitreu,  Ef^t  of.]— A  parish 

apprentice,  who  was  not  living  at  the  time  of  his 
mistress's  death  with  her  appointee  under  32 
Geo.  3,  c.  57,  though  living  with  her  son  by 
her  individual  consent^  could  not  gain  a  settle- 
ment in  another  parish  by  serving  another  mis- 
tress with  the  consent  of  the  son  and  assignee  of 
the  original  mistress,  given  after  the  death  of  the 
original  mistress  ;  the  contract  of  service  being 
declared  by  the  recital  of  the  act  to  be  at  an  end 
upon  the  death  of  the  original  mistress,  unless 
continued  in  the  manner  described  in  the  act. 
Bex  V.  Sheej^keady  15  East,  59. 


APPROPRIATION   OP 

PAYMENTS. 

See  PAYMENT. 


ARBITRATION,   REFER- 
ENCE, AND  AWARD. 

I.  In  Obdikary  Cases. 

1.  Parties  to  Befereneen,  222, 

2.  What  Matters  may  be  Be/erred,  226. 
•      3.  The  SuhnuMtim,  22S, 

a.  Jurisdiction  to  Stay  Prooeedmgs,  228. 

'    i.  In  what  Cases,  228. 
ii.  Practice  theieon,  234. 
h.  Amendment  of  Orders  of  Reference. 

236. 
e.  Revocation,  237. 

L  By  Death,  237. 

IL  By  Bankruptcy  and  Insolvency, 

239. 
iii.  By  Marriage,  239. 
iv.  By  Act  of  Party,  239. 
V.  Action  for  Revoking  Submission 
or  not  Appointing  Arbitrator, 
243. 

d.  Making  Submission  a  Rule  of  Court, 

243. 

I  In  vhat  Cases,  243. 
ii.  Rule  of  what  Court,  247. 
iii.  Practice  thereon,  247. 

e.  Validity  —  Condition    Precedent    to 

Action,  249. 
/.  Compulsory  References,  256. 
g.  Stamping  Agreements  of  Reference, 
259. 
4.  The  Arbitrator,  260. 
a.  Appointment,  260. 

b.  Disqualification  and  Death,  262« 


221 


ARBITRATION,    REFERENCE    AND    AWARD. 


222 


e,  Commenoement     and     Duiation     of 
Authority,  263. 
i.  Generally,  263. 
ii.  Enlaigement  of  time,  264. 

a.  By  OoDsent  of  Parties,  264. 
iS.  By  Arbitrator,  265. 
y.  By  Court  or  Judge,  267. 

d,  Priyilege  as  to  Disclosing  Evidence,  270. 
r.  Actions  Against,  271. 

/.  Delegating  Authority,  273. 

g.  Jurisdiction  of  Court  over  Arbitrators, 

276. 
h.  Fees  and  Remuneration,  277. 
r.  Stating  Case  for  Opinion  of  Court,  278. 
',  Proceedings  before,  281. 
i.  Hearing  Counsel,  281. 
ii.  Amending  Pleadings,  &o.,  281. 
iiL  Viewing  Premises,  281. 
iv.  Accepting  Hospitality  from  Far- 
ties,  282. 
▼.  Employing    Party's    Solicitor    to 

Prepare  Award,  282. 
Ti.  Parties  Making  False  Represen- 
tations before  Arbitrator,  282. 
vii.  Where  Two  or  more  Arbitrators, 

282. 
TiiL  Attendance    of   Witnesses,    &c, 
288. 
iz.  Conduct  of  Enquiry,  285. 
k.  Action  for  not  Appointing  Arbitrator. 
See  ante,  SuBKianoR  (Bbtocatioh  of). 

6.  Umpire  and  Umj/irajef  294. 

a.  Appointment  of  Umpire,  294. 

i.  By  ArbitratoiB,  294. 
ii.  By  a  Court  or  Judge,  296. 

b.  Proceedings  before,  &c,  297. 

6.  The  Atcard,  300. 

a.  Form  and  Contents,  300. 

L  Form  and  Construction  Generally, 

300. 
ii.  Including    Matters  Arising  after 

Submission  or  Award,  306. 
iii.  Giving  Directions  and   Ordering 

Execution  of  Deeds,  307. 
iv.  Must    Extend     to    all    Matters 

Referred,  311. 
V.  Several  Claims  and  Issues,  316. 
a.  Reference  of  all  Matters  in 

Difference,  316. 
fi.  When  Event   of  Cause  or 
Issues    must    be    Deter- 
mined, 319. 
vi.  Where    Award     Illegal,     Incon- 
sistent, or  Repugnant,  827. 
yii.  Entry  of  Verdict,  Judgment,  &c.. 

329. 
viii.  Where     Damages    or     Amount 
should  be  Awarded,  331. 
iz.  Limit  to  Amount  Awarded,  331. 
X.  The  Onler  to  Pay,  332. 
xi.  Other  Points  relating  to,  334. 

b.  Altering  an  Award,  342. 

e.  Referring  Back  an  Award,  343. 

L  Jurisdiction  of  Court,  343. 

ii.  The  Application,  344. 
iiL  In  what  Cases  Allowed,  345. 
IT.  Duty  of  Arbitrator  when  Award 
sent  Back,  349. 

d.  Setting  aside  Award,  351. 
L  On  what  Grounds,  351. 
it.  Practioe  thereon,  356. 
iii.  Time  within  which  Application 
made,  362. 


e.  Enforcing  Award,  367. 

i.  By  Attachment,  367. 
a.  When  Granted,  36/. 
/3.  By    and    against    whom 

Granted,  370. 
y.  Previous  Demand,  372. 
8.  Practice  relating  to,  374. 
iL  By  Execution  under  1  &  2  Vict 

c.  110,  378. 
iii.  By  Judgment  and  Execution  in 

Pursuance  of  Verdict,  381. 
iv.  Specific  Performance,  384. 
V.  By  Action,  384. 

7.  JSffeet  of  Submhs^ion  and  Award,  389. 

8.  (UtJt,  394. 

a.  Costs  of  Reference,  394. 

b.  Costs  of  Cause,  396. 

r.  Effect  of  County  Courts  Act,  398. 

d.  To  abide  Event,  402. 

e.  Power  of  Arbitrator  over  Costs,  406. 
/.  Taxation,  409. 

IL  Refesevces  to  Referee  under  Judi- 
cature Act,  1873,  88.  56,  57. 

1.  In  what  Case*,  413. 

2.  The  Application  and  Proeeedingn  tkere» 

071,  415. 

3.  Potcei'S  and  Duties  of  Beferce,  416. 

4.  The  Heport  and  Proceedings  thereon,  417. 


L    IN  ORDINARY  CASES. 

1.    Parties  to  References. 

By  Agents  and  Asiigiiees.] — H.  and  M.,  being 
partners,  had  covered  wires  with  gutta  percha 
for  R.,  in  pursuance  of  «  contract.  They  after- 
wards assigned  the  partnership  business  to  H., 
with  power  to  him  to  take  proceedings  in  their 
name  for  the  recovery  of  deots  due  to  them,  to 
enforce  existing  contracts,  and  to  deal  in  re- 
spect thereof  as  they  themselves  might  have  done. 
H.,  after  the  assignment,  also  covered  wires  for 
R.  on  his  own  account,  and  brought  two  actions 
against  him,  one  in  his  own  name,  the  other  in 
the  names  of  H.  and  M.  It  was  agreed  between 
H.  and  R.  to  refer  both  actions,  and  all  matters 
in  difference,  as  well  between  H.  and  M.  and  R. 
as  between  H.  and  R. ;  whereupon  an  order  of 
reference  was  drawn  up,  and  an  award  had  been 
made  : — Held,  that  the  award  was  not  bad  for 
want  of  finality  in  awarding  a  discontinuance  of 
H.  and  M.^s  action  without  determining  the  cause 
of  action,  as  it  appeared  that  the  discontinuance 
had  been  entered  before  or  at  the  time  of  making 
;  the  order  of  reference,  and  that  it  was  left  to  the 
j  arbitrator  to  decide  whether  the  discontinuance 
I  should  remain,  and  it  was  intended  that  he 
should  not  proceed  further  in  that  action.  Ifan- 
cock  V.  7?r/rf.  2  L.,  M.  &  P.  584 ;  21  L.  J.,  Q.  B. 
78  ;  15  Jur.  1036. 

An  assignee  of  debts  under  a  power  to  com- 
pound and  receive  them  may  refer.  Banfield  v. 
Leigh,  8  T.  R.  571. 

By  Bolieiton.] — ^An  attorney,  authorised  to  ap- 
pear for  a  party  in  an  action,  has,  incidentally, 
authority  to  refer  it  without  any  fresh  authority 
to  that  effect ;  and  an  attorney,  having  appeared 
for  a  corporation,  to  the  knowledge  of  the  di- 
rectors, the  corporation  is  bound  by  his  acts  as 
attorney,  thougn  not  authorized  to  appear  by  any 
authority  under  seal.     Faricll  v.  Easttrn  Coun^ 
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ties  Railway  ComjHiny^  2  Ex.  344 ;  6  D.  &  L.  54 ; 
17  L.  J.,  Ex.  223,  297. 

If  liis  client  withdraws  that  authority  from 
him,  and  the  attorney  nevertheless  refers  the 
cause,  the  validity  of  the  reference  cannot  be 
disputed,  upon  shewing  cause  against  a  rule  for 
enforcing  the  award ;  and  semble,  that  the 
client's  only  remedy  is  against  his  attorney. 
fimitk  V.  Trouj),  6  D.  &  L.  679  ;  7  C.  B.  757  ;  18 
L.  J.,  C.  P.  209. 

After  an  order  of  reference  has  been  made  with 
the  consent  of  counsel  and  attorney,  the  court 
will  not  set  it  aside  on  an  affidavit  by  a  party  ex- 
pressly denying  his  attorney's  authority  to  refer, 
though  Uie  application  is  made  before  any  step 
taken  by  the  arbitrator,  excepting  the  apjxjint- 
ment  of  a  meeting.  Filmer  v.  Dtiher,  3  Taunt. 
486  ;  1  Chit.  193. 

Where  matters  in  a  suit  in  Chancery  were 
ordered  by  the  vice-chancellor,  with  the  consent 
of  the  attorneys  of  the  parties  in  the  suit,  to  be 
referred  to  A.  B. : — Held,  that  no  sufficient 
authority  to  refer  on  behalf  of  infant  plaintiffs 
was  shewn,  the  attorneys  in  the  suit  having  no 
such  authority,  and  that  therefore  the  submission 
was  not  mutual,  and  consequently  the  award 
was  bad.  Biddell  v.  Dowse,  6  B.  &  C.  255 ;  9 
D.  &  R.  404.  See  Jones  v.  Potcell,  7  D.  P.  C. 
483 ;  1  W.  W.  &  H.  60 ;  Wrightson  v.  By  water,  6 
D.  P.  C.  659  ;  3  M.  &  W.  199  ;  1  H.  &  H.  50. 

In  an  action  of  trespass  A.  was  plaintiff,  and 
B.,  C.'s  land  agent,  was  the  nominal  defendant, 
C.  being,  the  party  really  interested.  H.,  who 
acted  as  the  defendant's  attorney  upon  the  em- 
ployment of  C,  and  who  also  acted  as  C.'s 
attorney  in  certain  actions  and  suits  depending 
between  C.  &  A«,  consented  to  an  order  of  nisi 
prius,  on  the  terms  that  A.*should  give  up  to  C. 
the  possession  of  the  farm  on  which  the  trespass 
had  been  committed,  and  that  all  proceedings 
should  be  stayed  in  the  actions  and  suits  between 
A.  and  B.  and  C,  and  that  C.  should  pay  the 
taxed  costs  in  the  present  action,  and  the  further 
sum  of  10/.  to  A.  On  motion  to  set  aside  the 
order  of  nisi  prius,  and  a  rale  of  court  made 
thereon,  upon  the  ground  that  H.  had  no 
authority  to  bind  C.  by  any  such  arrangement, 
the  court  refused  to  interfere  in  a  summary  way. 
Thomas  v.  Heioes,  2  C.  &  M.  519 ;  4  Tyr.  335. 

By  Attorneys.] — H.  &  M.,  who  had  contracted 
to  cover  wires  with  gutta  percha  for  R.,  who 
supplied  the  wires,  afterwai-ds  assigned  their 
business  to  C,  and  gave  him  a  power  of  attorney, 
authorizing  him  in  their  names  to  bring  any 
action  or  suit,  or  other  proceeding,  to  enforce 
any  existing  contracts,  and  otherwise  to  deal  in 
respect  thereof  as  he  might  think  proper.  C, 
after  the  assignment,  covered  wires  with  gutta 
percha  for  R.  Afterwards  C.  brought  two  actions 
against  R.,  one  in  his  own  name,  the  oUier  in 
the  names  of  H.  &  M.,  to  recover  a  balance  for 
covering  the  wires.  R.  pleaded  in  each  action  the 
general  issue,  payment  and  set-off.  Issue  was 
not  joined  in  the  second  action.  On  the  trial  of 
the  first  action,  a  reference,  by  consent,  was 
made  in  the  cause  of  C.  r.  R.,  and  professed  to 
refer  *'  this  cause  and  all  matters  in  difference  in 
this  cause  and  in  the  cause  of  H.  &  M.  r.  R.,  and 
all  matters  in  difference  between  the  parties, 
and  all  matters  in  difference  in  the  cause  of 
H.  &  M.  r.  R.  between  those  parties."  After 
the  reference,  a  rule  for  a  discontinuance  having 
been  obtained  in  the  action  of  IT.  &  M.  r.  R.,  the 


order  of  reference  was  amended  by  consent,  and 
it  was  ordered  that  the  rule  for  a  discontinuance 
should  be  suspended  and  left  to  the  decision  of 
the  arbitrator.  R.,  before  the  arbitrator,  made  a 
claim  for  damages,  in  respect  of  some  wires  spoilt 
bv  M.  &  R.  in  covering  them.  The  award  de- 
cided that  the  claim  was  not  valid,  and  awarded 
a  discontinuance  in  the  action  of  H.  &  M.  r.  R. : 
— Held,  that  the  oi-der  of  reference  was  good, 
although  it  did  not  appear  on  the  face  of  the 
document  that  H.  &  M.  consented  to  the  refer- 
ence, and  although  they  did  not,  in  fact,  consent 
to  it,  as  the  power  of  attorney  from  them  gave 

C.  power  to  refer  all  matters  arising  out  of  the 
contract;  and  the  order  of  reference  referred 
nothing  in  the  names  of  H.  k.  M.,  except  the 
matters  in  the  action  of  H.  &  M.  r.  R.  Haneock 
V.  Reid,  2  L.  M.  &  P.  584 ;  21  L.  J.,  Q.  B.  78 ;  15 
Jur.  1036. 

By  Baaknipta,  their  Asiignees  and  Tmstees.] 
— A  submission  by  a  bankrupt,  though  of  matters 
which  have  passed  to  his  assignees,  is  not  void  ; 
and  payment  of  costs  pursuant  to  the  award  may 
be  enforced  against  him.  Mtlnes^  In  re,  15  C.  B. 
451 ;  24  L.  J.,  C.  P.  29  ;  18  Jur.  1108 ;  or  Milnes 
V.  Robertson,  3  C.  L.  R.  232. 

An  assignee  of  an  insolvent  debtor,  under  1  &  2 
Vict.  c.  110,  had  power  to  refer  an  action 
brought  to  recover  a  debt  due  to  the  insolvent, 
without  the  consent  of  the  creditors  or  of  the  In- 
solvent Debtors'  Court.    Svteliffe  v.  BrooJte,  3 

D.  &  L.  302  ;  14  M.&  W.  855;  15  L.  J., Ex,  118; 
9  Jur.  1112. 

Assignees  of  a  bankrupt,  having  received 
money  from  a  debtor  to  the  bankrupt,  as  a  debt 
due  to  his  estate,  and  having  commenced  an 
action  against  him  for  a  further  demand  on  the 
same  account,  to  which  he  had  only  pleaded  the 
general  issue,  agree  with  him  to  refer  their  dif- 
ferences, and  the  submission  is,  that  all  matters 
in  difference  between  the  parties  in  the  cause  be 
referred ;  the  arbitrator  has  power  to  award  that 
the  assignees  shall  rcjMy  a  part  of  the  sum 
already  received,  if  it  appears  to  have  been  paid 
by  mistake.     Malcolm  v.  Fnllerton,  2  T.  R.  645. 

Trustees  of  an  insolvent  debtor  by  entering 
into  an  arbitration  bond,  admit  that  they  have 
assets,  and  may  be  directed  to  pay  costs.  Wam^ 
borough  v.  Dyer,  2  Chit.  40. 

By  Execntort  and  Tmstees.] — An  award  upon 
a  submission  by  executors,  trustees  for  infants 
and  a  mamed  woman,  referring  matters  relating 
to  the  estate  of  the  person  whom  they  represent, 
and  touching  the  administration  of  the  trusts  of 
whose  will  there  had  been  disputes,  will  not  be 
set  aside,  at  their  instance,  for  want  of  mutuality. 
Wamn-,  In  re,  2  D.  &  L.  148 ;  13  L.  J.,  Q.  B. 
370;  8  Jur.  1597. 

An  award  upon  a  submission  of  all  matters  in 
difference  by  executors  respecting  the  estate  of 
the  deceased  and  the  x^nncipal  legatees,  taking 
an  account  of  the  estate,  generally  directing  its 
administration,  and  that  one  of  the  parties  shall 
pay  the  legacy  duty,  is  not  void.    ih. 

An  executor  does  not  preclude  himself,  by 
referring  a  cause,  from  availing  himself  of  a  plea 
of  judgment  recovered  puis  darrein  continuance, 
whilst  the  reference  was  pending,  although  it 
appears  from  affidavits  that  he  has  a  certain 
amoimt  of  assets  in  his  hands.  Alder  v.  ParJte^ 
5  D.  P.  C.  16. 

In  another  case  it  was  held,  that  proof  muet 
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be  given  of  assets  to  make  a  trastee  who  has 
sabmitted  to  arbitzation  personally  liable. 
Daisiet  v.  Ridge^  3  Esp.  101. 

By  Xanied  Wobmb.]  Award  upon  a  sub- 
mission  respectinji^  freehold  estates  and  interest 
in  land  in  Jamaica,  some  of  the  parties  to  be 
bound  by  the  reference  being  married  women 
interested  in  the  property: — Held,  invalid,  by 
reason  of  the  oovertore  of  the  parties  whose 
interests  could  not  be  bound  by  such  a  reference. 
Strack4in  v.  Dimgall,  7  Moore,  P.  C.  C.  365.— 
See  Mabbiep  Women's  Pbopebty  Act, 
1882. 

By   Partners   or   Joint   Oontraoton.]  —  One 

partner  cannot  bind  his  co-partner  by  a  reference 
without  his  consent.  Adam4  v.  Bankart,  1  C, 
M.  k  B.  681. 

A.  and  B.,  partners,  dissolyed  the  partnership 
upon  the  terms  that  all  debts  due  to  and  owing  by 
the  firm  should  be  received  and  paid  by  A. 

A.  employed  C,  an  attorney,  In  winding  up  the 
affedrs.  A.  having  brought  an  action  against  D., 
in  the  names  of  himself  and  B.,  for  a  debt  alleged 
to  be  due  to  the  firm,  and  pleas  having  been 
pleaded,  all  matters  in  difference  between  A.  and 

B.  and  D.  were,  by  an  order,  and  by  the  consent  of 
the  attorneys  in  the  cause,  referred.  C.  acted 
solely  under  A.*s  instructions,  without  any 
express  authority  from  B.  In  an  action  on  the 
a^ud : — Held,  that  the  submission  was  not 
binding  on  B.  ffatton  v.  Royle,  3  H.  &  N. 
600 ;  27  L.  J.,  Ex.  486. 

Upon  a  submission  between  two  individuals 
(not  being  partners  in  trade),  and  a  third  person, 
where  the  agreement  of  reference  is  signed  by 
one  of  them  thus: — *^A.  for  self  and  B.,"  on 
making  the  submission  a  rule  of  court,  it  must 
be  shewn  by  affidavit  that  A.  had  the  authority 
of  B.  to  sign  for  him.  Aldington  and  HancoXj 
In  re,  15  C.  B.,  N.  8.  375. 

A  submission  by  three  of  five  joint-contractors 
does  not  bind  their  co-contractors.  Stead  v. 
Salt,  3  Bing.  101 ;  10  Moore,  389. 

Infants.] — Three  causes  were  referred,  in  one 
of  which  an  infant  sued  by  his  next  friend ;  the 
other  two  being  actions  in  which  he  was  the 
substantial  though  not  the  nominal  plaintiff. 
The  costs  of  the  causes  were  to  abide  the  event, 
and  costs  of  the  reference  and  award  were  to  be 
in  the  discretion  of  the  arbitrator.  The  arbitra- 
tor decided  all  the  causes  in  favour  of  the  defen- 
dant, and  ordered  that  the  infant  should  pay 
all  the  costs  of  reference  and  award : — Held, 
that  this  was  no  excess  of  authority.  Proudfoni 
V.  Boyle  or  Poile,  15  M.  &  W.  198;  3  D. 
k  L.  524. 

A  cause  was  referred  to  an  arbitrator  who  was 
to  settle  all  matters  in  difference  between  the 
parties.  At  the  time  of  the  submission,  two 
equity  suits  were  pending  in  which  the  parties 
to  the  action  and  also  certain  infants  were 
concerned  : — Held,  that  the  circumstance  of 
infanta  being  parties  to  those  suits  did  not 
invalidate  the  award.  WrighUon  v.  Bytoater, 
6  D.  P.  C.  359 ;  3  M.  &  W.  199 ;  1  H.  &  H.  50. 

By  aoqniofoonoo.] — The  plaintiff,  a  merchant 
at  Dublin,  contracted  with  L.,  a  ship-builder  at 
Quebec  (for  whom  the  defendant  was  London 
agent),  for  a  ship  particularly  described  in  the 

VOI-.  I. 


contract  to  be  paid  for  by  accepting  a  bill  at 
six  months;  '*and  should  the  vessel,  on  her 
arrival  at  Dublin,  exhibit  any  defect  which 
shall  be  so  declared  by  two  competent  persons, 
L.  agrees  to  put  it  to  rights,  at  his  own  expense, 
on  her  second  voyage,'*    A  bill  was  sent  to  the 

Elaintiff  to  accept,  which  he  declined  to  do, 
aving  heard  from  Quebec  that  the  ship  was 
defective;  and  he  wrote  to  the  defendant,  ''i 
only  want  your  guarantee  that  L.  shall  perform 
his  contract  to  the  full  extent ;  if  you  agree  to 
appoint  one  merchant,  I  will  another.  Let  them 
agree  to  an  umpire,  and  give  me  a  letter  of 
guarantee  that  L.  will  abide  by  the  award,  and 
perform  his  part  without  delay."  The  defen- 
dant answered,  "  If  you  will  accept  L/s  bill  for 
the  price,  and  return  it  to  us  forthwith,  I  agree 
to  become  personally  resjmnsible  to  you  for  the 
fulfilment  of  L.*s  contract ;  and  as  C.  and  F. 
have  the  confidence  of  both  parties,  we  suggest 
that  they  should  be  appointed  to  decide  what 
should  be  done  in  case  you  have  cause  to  com- 
plain." The  plaintiff  replied,  *'  Relying  on  the 
guarantee  you  give  me,  1  send  enclosed  the  bill 
accepted  for  the  full  amount  of  the  new  ship." 
The  bill  was  paid  at  maturity.  The  ship  arrived 
in  Dublin  and  was  defective.  A  surveyor  was 
appointed  by  the  plaintiff,  and  another  by  C. 
and  F.  to  survey  the  ship,  who  reported  it  would 
take  3762.  to  make  her  equal  to  the  contract, 
and  C.  and  F.  therefore  made  an  award,  whereby 
they  ordered  the  defendant  to  pay  that  sum, 
which  he  refused  to  do : — Held,  that  the  plaintiff 
never  acquiesced  in  the  defendant's  proposal  to 
refer  the  matter  to  C.  and  F. ;  that  C.  and  F. 
never  professed  to  act  under  any  authority  de- 
rived from  the  plaintiff,  and  consequently  that 
the  plaintiff  was  not  entitled  to  recover  in 
respect  of  the  award.  Ihgan  v.  Harrison,  8 
C.  B.  388 ;  19  L.  J.,  C.  P.  106. 

If  a  third  person,  interested  in  a  pending 
action,  verbally  consents  to  become  a  party  to 
an  order  of  nisi  prius  for  a  reference,  he  is  bound 
by  it,  and  the  court  will  enforce  the  order,  unless 
satisfied  that  the  party  has  been  deceived  or 
mistaken  in  giving  his  assent.  Williams  v.  Lewis, 
7  El.  &  Bl.  929 ;  3  Jur.,  N.  S.  1324. 

By  a  memorandum  between  A.  and  B.  it  was 
agreed  that  a  question  of  boundary  should  be 
referred  to  a  surveyor.  The  lessees  of  A.  and  B. 
were  not  parties  to  the  agreement : — Held,  that 
the  agreement  was  evidence  for  the  lessee  of  A. 
against  the  lessee  of  B.,  after  proof  that  the 
lessee  of  B.  had  applied  to  A.  for  a  lease  of  the 
Rix)t  in  dispute,  in  case  the  decision  should  be 
against  B.,  and  that  he  was  present  when  the 
boundary  was  staked  out  by  the  referee.  Taylor 
V.  Parry,  1  M.  &  G.  604 ;  1  Scott,  N.  R.  576. 

2.  What  Mattebs  mat  be  Refebbed. 

Criminal  Xattors.J'A  party  who  has  pre- 
ferred an  indictment  for  an  assault  may  submit 
the  adjustment  of  the  reparation  to  arbitration, 
as  well  as  the  costs.  Baker  v.  Townshend,  1 
Moore,  120  ;  7  Taunt,  422. 

Indictment  for  non-repair  of  a  highway  ratione 
tenurse,  the  record  being  removed  into  the 
Queen^s  Bench  was  made  up  for  trial,  but  before 
a  jury  was  empannelled  the  prosecutor  and  de-' 
fendant  agreed  upon  leaving  the  question  of 
liability  to  reference,  and  they  accordingly,  by 
agreement,  submitted  all  matters  in  difference 
relative  to  the  indictment  to  a  ban-fster,  who  Wf  a 
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to  have  the  same  powers  in  all  respects  as  a  judge 
of  ansize  would  have  had  upon  the  trial ;  and  a 
verdict  was  to  be  entered  according  to  the  result 
of  such  award,  on  the  application  of  either  party. 
It  was  agreed  that  tne  submission  might  be 
made  a  rule  of  courts  if  the  court  should  so 
please  :~Held,  that  tiie  agreement  was  illegal^ 
as  referring  an  indictment  to  arbitration,  and  an 
award  having  been  made,  the  court  refused  to 
order  payment  of  costs,  in  pursuance  of  the 
award,  though  the  submission  had  been  made  a 
rule  of  court  according  to  the  agreement.  Beg, 
v.  Blakrmore,  14  Q.  B.  hii. 

The  matter  in  diJSerence  was  not  legally  a 
subject  of  reference,  the  question  as  to  liability 
being  of  public  concern  : — Per  Lord  Campbell, 
C.J.     lb. 

Two  indictments,  one  for  perjury,  another  for 
conspiracy,  trere  removed  by  certiorari.  The  in- 
dictment for  perjury  came  on  for  trial,  when,  by 
the  advice  of  counsel,  it  was  agreed  that  no  evi- 
dence should  be  tendered,  a  verdict  of  not  guilty 
taken  on  both  indictments,  and  that  all  matters 
in  difference  between  the  prosecutor  and  de- 
fendant should  be  referred  to  a  barrister ;  the 
cost  of  the  indictment,  reference  and  award  to 
be  in  his  discretion.  An  order  of  reference  was 
drawn  up,  and  made  a  rule  of  court.  After 
several  meetings  the  defendant  revoked  his  sub- 
mission,  and  took  steps  in  a  Chancery  suit,  which 
was  one  of  the  matters  of  difference  so  referred. 
On  motion  to  attach  him  for  contempt,  or  to  set 
aside  the  verdict  on  the  indictments : — Held, 
that  it  would  have  been  illegal  to  refer  an 
indictment  for  i^erjury,  or  semble  for  con- 
spiracy, but  that  the  indictments  were  not  re- 
f en-ed,  and  the  verdict*  of  acquittal  given  on  the 
ground  that  no  evidence  was  produSd,  must,  at 
all  events,  stand  ;  and  there  was  nothing  illegal 
in  referring  all  matters  in  difference,  and  at  the 
same  time  consenting  to  a  verdict  of  acquittal, 
unless  there  was  a  corrupt  agreement  to  stifle  a 
jjrosecution,  which  did  not  appear  to  be  the  fact. 
Jfrg.  V.  Ilardry,  14  Q.  B.  529  ;  19  L.  J.,  Q.  B. 
196  ;  14  Jur.  649. 

Writ  of  Trial.]— On  the  trial  before  the  sheriff 
under  a  writ  of  trial,  a  verdict  cannot  be  taken 
subject  to  a  reference ;  for  the  sheriff  is  bound 
to  try  the  matter,  and  cannot  delegate  his 
authority.     WiUoti  v.  Thorjfe,  6  M.  &  W.  721. 

In  Case  of  Friendly  Societies.]— -iS^^*  Friendly 
Society. 

In  Omo  of  Building  SoeioUof.]— <S^r  Build- 
iNo  Society. 

Under  Lands  Clansos  Consolidation  Aet]— ^S^^ 
Lands  Glauses  Act. 

Between  Bailway  Companies.]— iS^y;  Kail- 
way. 

As  to  Bamages.]— -iS;!>«<  Shipping. 

Under  ArtiBani'  BwelUngt  Act.]— .S^^^  Abti- 

£ANS. 

tTAdar  Public  Health  Aot.]'-«S^e'  Health. 

Xatriaonial  Xattere.]— ^0  Husband  and 
Wipe. 


3.  The  Submission. 

a.  Jurisdiotion  to  stay  Frooeailngm, 

i.  In  what  Cases. 
iL  Practice  thereon. 

i.    In  what  Guet, 

Statnte.]— By  17  &  18  Vict,  c  125,  s.  11, 
whenever  thepartien  to  any  deed  or  instrument, 
in  toriting  to  he  after  the  2ith  October^  1864, 
made  or  exeented^  tthall  agree  that  any  then 
existing  or  future  difference*  hetireen  them  tthall 
he  referred  to  arbitration,  and  they  or  any  one 
claiming  through  or  under  them  unall  ntrrerthe^ 
less  commence  an  aetion  in  respect  of  the  matters 
so  agreed  to  be  referred,  the  court  or  a  judge  on 
ajfplieation  by  the  defendant  after  appearance 
and  before  plea,  vpon  being  satisfied  that  no 
sufficient  reason  exist*  why  such  matters  ran- 
not  be  or  ought  not  to  be  referred  according  to 
the  agreement  of  the  parties^  and  that  the  de* 
fendant  icas,  at  the  time  of  bringing  the  action^ 
and  still  is,  ready  and  tHlling  to  join  and 
concur  in  all  acts  necessary  and  proper  for 
causing  such  matters  to  be  decided  by  arbitra* 
tion,  may  stay  the  proceedings  on  such  terms  as 
to  costs  and  othertcise  as  may  seem  /if,  \ 

Casof  of  Prand.]~The  Common  Law  Pro- 
cedure Act,  18.54,  s.  11,  providing  for  a  stay  of 
proceedings,  and  a  reference  to  arbitration  by 
the  court  where  the  parties  have  agreed  to  refer, 
is  to  be  construed  liberally,  so  as  generally  to 
give  eflfect  to  such  agreements,  except  in  cases  of 
fraud,  or  where  some  relief  is  required  to  keep 
matters  in  statu  quo  pending  the  litigation. 
Willesford  v.  Wattton,  14  L.  R..  Bq.  672  ;  42  L. 
J.,  Ch.  90  ;  38  L.  T.  428  ;  20  W.  R.  32.  Affirmed, 
8  L.  R.,  Ch.  473  ;  42  L.  J.  Ch.  447  ;  28  L.  T.  428  ; 
21  W.  R.  350. 

Charge  of  Fraud— General  Prineiplee  on 

which  Conrt  acts.] — In  a  case  where  fraud  is 
charged,  the  court  will  in  general  refuse  to  send 
the  dispute  to  arbitration  if  the  party  charged  with 
the  fraud  desires  a  public  inquiry.  But  where 
the  objection  to  arbitration  is  by  the  party 
charging  the  fraud,  the  court  will  not  neces- 
sarily accede  to  it,  and  will  never  do  so  unless 
a  primft  facie  case  of  fraud  is  proved.  Russell 
v.  Russell,  14  Ch.  D.  471  ;  49  L.  J.,  Ch.  268  ;  42 
L.  T.  112. 

Power  to  expel  Partner — Chargee  of  Fraud 

— ^Biseretion.] — Partnership  articles  between  A. 
and  B.  provided  that,  if  the  business  should  not 
be  conducted  to  the  satisfaction  of  B.,  he  should 
have  power  to  give  notice  to  A.  to  determine  the 
partnership  ;  the  articles  also  contained  an  arbi- 
tration clause  providing  that  any  differences  in 
relation  to  the  partnership  shoula  be  referred  to 
arbitration.  B.  having  given  notice  to  A.  for 
the  i)artnership  to  be  determined,  A.  brought  an 
action  against  B.,  alleging  various  charges  of 
fraud,  and  claiming  that  the  notice  should  be 
declared  void,  and  that  B.  should  be  restrained 
from  announcing  the  dissolution  of  the  partner- 
ship, whereupon  B.  moved  tJiat  the  matters  in 
question  should  be  referred  to  arbitration: — 
Held,  that  the  power  to  give  the  notice  under 
the  articles  was  exercisable  by  B.  at  his  own 
will  and  pleasure  : — Held,  also  (A.  having,  in 
the  judgment  of  the  court,  failed  to  establish  a 
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prim^  &cie  case  of  f  raad),  that  the  matters  in 
question  should  be  referred  to  arbitration  accord- 
ing to  the  articles.    lb. 


QuMtion  dmilar  to  Frand.] — M.  effected 


a  policy  of  insurance  on  his  life  with  the  de- 
fendant company,  which  contained  a  condition 
to  the  effect  that  all  disputes  should,  if  the 
company  or  the  assured  or  his  Ic^l  reprcsenta- 
tiTes  required  it,  be  referred  to  arbitration  in  the 
manner  specified  in  the  company's  private  act 
(27  &  28  Vict.  c.  cxxv).  By  s.  33  of  that  ac*  the 
court  or  a  judge  is  empowered  to  order  a  stay  of 
any  proceedings  contrary  to  the  act.  In  an 
action  on  the  policy,  in  which  it  appeared  that 
the  only  issue  to  be  tried  was  whether  the  death 
of  M.  was  caused  by  accident  or  by  natural 
causes  : — Held,  that  the  defendant  company,  in 
the  absence  of  any  suggestion  of  fraud,  were  en- 
titled to  a  stay  of  proceedings  under  sect.  33, 
notwithstanding  the  fact  that  the  issue  and  the 
evidence  in  support  of  it  might  bear  upon  the 
conduct  of  M.  and  of  those  who  attended  him, 
and  so  might  involve  a  question  similar  to  that 
of  fraud  or  no  fraud.  Minifie  v.  Bailway 
Passengers  Assurance  Company^  44  L.  T. 
552. 

Fraud — ^Alteration  of  Olroiimitaaoes.] — By  a 
contract  for  the  sale  of  seed  (paid  for  on  receipt 
of  the  shipping  documents),  warranted,  when 
shipped,  of  mr  merchantable  quality,  and  equal 
to  the  fair  average,  any  dispute  arising  out  of 
1^0  contract  shoxdd  be  settled  by  arbitration,  but 
Uie  contract  should  not  be  void  on  that  account. 
An  action  having  been  brought  by  the  buyers  to 
recover  damages  for  the  breach  of  warranty,  the 
declaration  alleged  that  they  had  sustained 
damage  by  having  resold  and  converted  a  great 
part  of  the  seed  into  oil  before  they  discovered 
or  could  reasonably  discover  the  breach  of 
warranty  ;  the  court  stayed  the  proceedings, 
there  being  nothing  on  the  record  to  shew  that 
any  question  of  fraud  could  arise,  and  nothing 
to  shew  such  an  alteration  of  circumstances  as 
to  induce  the  court  to  withdraw  the  matter  from 
the  mode  of  investigation  which  the  parties 
themselves  had  select^.  Hirsch  v.  Im  fhurn. 
4  C.  B.,  N.  S.  569  ;  27  L.  J.,  C.  P.  254  ;  4  Jur.,  N. 
S.  587. 

Cue  whore  SeoeiTar  would  be  appointed.] — 
An  action  may  be  referred  to  arbitration  and 
aU  proceedings  therein  stayed  under  the  Common 
Law  Procedure  Act,  notwithstanding  a  sufficient 
case  be  shewn  for  the  appointment  of  a  receiver 
in  the  action.  Compagnie  du  SirUgal  v.  Smithy 
49  L.  T.  627 ;  32  W.  R.  111. 

IKieretion — Advantage  to  whieh  party  not 
entitled  by  law.] — ^A.  and  B.,  having  brought  an 
action  against  C.  to  recover  the  price  of  timber 
delivered  under  a  contract,  and  C.  having  brought 
a  cross  action,  in  which  he  sought  to  recover 
damages  against  A.  and  B.  for  breaches  by  them 
of  the  same  contract,  the  actions,  and  all  matters 
in  difference  between  the  parties,  were  referred. 
Before  anything  was  done  under  the  reference 
A.  and  B.  became  bankrupt,  and  their  assignees 
brought  a  fresh  action  against  C.  for  the  timber. 
Upon  motion  to  stay  the  proceedings  in  the  last- 
mentioned  action: — ^Held,  that  assuming  the  11th 
section  of  the  17  &  18  Vict,  c,  125,  to  apply  to 


such  a  case  (which  the  court  inclined  to  think 
it  did  not),  it  was  not  one  in  which  the  court 
would,  in  the  exercise  of  its  discretion,  interfere, 
inasmuch  as  by  so  doing,  the  court  would  be 
giving  C.  an  advantage  to  which  the  law  did  not 
entitle  him.  Pennell  v.  Walher,  18  C.  B.  651  ; 
26  L.  J.,  C.  P.  9. 


limited  Time  for  Beferring.] — ^W^hcrc  the 


time  for  referring  differences  to  arbitration  had 
expired,  except  as  to  an  isolated  dispute  arising  in 
the  course  of  the  other  differences,  the  court 
refused  to  direct  a  difference.  Young  v.  Burhcttj 
51  L.  J.,  Ch.  604  ;  46  L.  T.  266  ;  30  *W.  R.  511. 

How  Exeroieed.] — Where  a  mining  lease 

contained  a  clause  for  referring  to  arbitration  all 
questions  to  arise  between  lessor  and  lessee 
relative  to  or  concerning  the  indenture,  or  any 
covenant,  clause,  matter  or  thing  therein  con- 
tained, upon  the  request  in  writing  of  cither 
party ;  and  after  a  bill  filed  by  the  lessor  in 
equity  to  compel  the  lessee  to  work  the  mine  in 
a  particular  manner,  notices  to  refer  had  been 
served  by  the  lessee  ;  upon  motion  to  stay  pro- 
ceedings, held,  that  the  case  was  one  which 
came  within  17  &  18  Vict.  c.  125,  s.  11,  but  that 
the  section  gave  the  court  a  discretion  ;  and  the 
court  in  its  discretion  refused  to  stay  proceed- 
ings on  the  ground  that  the  notices  to  refer 
related  to  other  matters  besides  those  the  subject 
of  the  suit,  and  that  questions  ai'ose  in  the  suit 
which  did  not  come  within  the  clause  in  the* 
lease.  Wh.eafley  v.  Westminster  Jirymbo  Coal 
and  Coke  Company^  2  Drew.  &  Sm.  347  ;  11  Jur. 
N.  S.  232  ;  11  L.  T.  728  ;  13  W.  R.  400. 

Where  Legal  Question  ariies.] — To  an  appli- 
cation for  a  stay  of  proceedings,  on  the  ground 
that  the  instrument  upon  which  the  action  is 
brought  contains  a  stipulation  that  "if  any 
difference  should  arise  between  the  parties, 
cither  in  principle  or  detail,"  the  same  snail  be 
referred,  it  is  no  answer  that  the  difference  is 
one  of  law,  as  to  the  construction  of  the  instru- 
ment. Bandegger  v.  Iloltncs,  1  L.  R.,  C.  P.  679. 
,  In  1868,  C.  was  admitted  by  purchase  into 
partnership  with  A;  and  B.,  a  firm  of  solicitors, 
for  a  term  of  fifteen  years.  It  was  provided  by 
the  articles  that  if  at  any  time  any  d;spute  or 
difference  of  opinion  should  arise  between  the 
partners  relative  to  any  clause,  matter  or  thing 
therein  contained,  or  to  the  conduct  of  any  of 
the  partners,  or  upon  any  other  point  whatever, 
the  same  should  be  referred  to  arbitration.  On 
the  17th  of  June,  1878,  A.  and  B.  served  C.  with 
notice,  alleging  that  he  had  committed  several 
breaches  of  the  articles,  and  in  particular  had 
neglected  to  keep  proper  accounts  and  to  make 
proper  entries  of  business,  and  declaring  the 
partnership  dissolved  and  determined  from  the 
date  of  serving  the  notice,  under  a  power  con- 
tained in  the  articles.  C.  refused  to  admit  the 
validity  of  this  notice  of  dissolution,  and  told 
his  partners  that  he  should  submit  the  question 
of  tne  validity  of  the  notice  to  arbitration.  On 
the  1st  of  July  A.  and  B.  filed  a  bill  for  a  part- 
nership account  on  the  footing  of  a  dissolution 
from  the  time  of  serving  the  notice,  and  on  the 
same  day  C.  served  them  with  notice  requiring 
them  to  refer  to  arbitration  all  questions  that 
had  arisen  relatively  to  the  notice  of  dissolution  : 
— Held,  that  he  was  entitled  to  an  order  staying 
proceedings  in  the  suit,  pursuant  to  the  Common 
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Law  Procedare  Act,  185-lr,  8. 11.  in  order  that  the 
questions  as  to  the  raliditj  of  the  notice  of  dis- 
solution might  be  detenuiiied  by  arbitration. 
PlevM  V.  Baker,  16  L.  R.,  Eq.  564  ;  43  L.  J.,  Ch. 
212. 

Befereiice  of  Matters  to  Foreign  Court] — L. 

and  three  other  persons,  G.,  N.,  and  F.,  all 
British  subjects,  entered  into  an  agreement,  in 
the  Russian  language  and  registered  in  Russia, 
to  trade  in  co-partnership  in  Russia,  providing 
that  the  head  office  of  the  firm  should  be  in  St. 
Petersburg :  and  i-eserving  to  G.  and  N.  the 
right  to  recall  their  ciipital  within  a  year,  and. 
if  not  paid  within  a  month,  the  iirm  was  to  be 
wound  up  ;  and  also  providing  that  ^*  all  disputes, 
no  matter  how  or  where  they  shall  arise,  shall 
be  referred  to  the  St.  Petersburg  commercial 
coui*t.''  whose  decision  shall  be  final.  L.  alleged 
that  thei'e  was  a  contemporaneous  English  agree- 
ment, not  registered  in  Russia,  by  which  G.  and 
N.  agreed  to  compensate  him  in  the  event  of  a 
dissolution  within  a  year,  under  the  powers 
reserved  to  them.  The  two  partners  exercised 
their  right  within  the  year  to  recall  their  capital, 
and  immediately  took  steps  to  wind  up  the 
partnership  in  Rus.sia.  L.  having  thereupon 
commenced  an  action  in  England,  alleging  that 
the  pix)ceedings  of  his  co-partners,  the  defen- 
dants, were  taken  without  his  knowledge  and 
sanction,  and  were  invalid  and  not  binding  on 
him,  and  claiming  a  dissolution  of  the  partner- 
ship, relief  in  respect  of  the  English  agreement, 
the  appointment  of  a  receiver  and  other  relief, 
they  moved  for  a  stay  of  proceedings  in  the 
action  and  a  reference  to  the  St.  Petersburg 
commercial  court : — Held,  that  an  agreement  to 
refer  all  disputes  to  a  foreign  court  is  within  s.  11 
of  the  Common  Law  Procedure  Act,  1854.  and 
that  the  defendants  were  entitled  to  an  <yt(\LV  on 
their  motion  ;  and  that,  although  the  coui't  had 
juiisdiction  to  appoint  a  receiver  pending  a 
reference  to  arbitration,  it  was  not  proper  to  do 
so  except  under  special  circumstances,  as  the 
course  of  litigation  before  the  tribunal  chosen 
by  the  parties  themselves  would  thereby  be 
interfered  with.  Law  v.  Garrett ^  8  Ch.  D.  26  ; 
as  L.  T.  3  ;  26  W.  R.  426.  Affirming  37  L.  T. 
602. 

Whether  whole  Agreement  mnet  be  in  One 
Bocnment.] — The  statute  does  not  give  the  court 
power  to  stay  preceedings  in  an  action  upon  a 
deed  or  an  instrument,  unless  the  deed  or  instru- 
ment contains  an  agreement  to  refer  differences, 
though  the  parties  have  made  such  an  agreement 
in  writing  subsequently  to  the  differences  arising. 
Blythe  v.  Lafarw,  1  El.  &  Bl.  435  ;  28  L.  J.,  Q.  B. 
164  ;  6  Jur.,  N.  S.  364.  See  Ma*<m  v.  Uaddni, 
6  C.  B.,  N.  S.  626. 

An  agreement  to  refer  is  within  sect.  11  of  the 
Common  Law  Procedure  Act,  1854,  although 
contained  in  a  separate  instrument  from  that 
under  which  the  dispute  arose.  Randall  v. 
ThomjMon.  1  Q.  B.  D.  748  ;  45  L.  J.,  Q.  B.  713  ; 
.S5  L.  T.  193  ;  24  W.  R.  837— C.  A. 

A  fanning  lease  contained  an  agreement  to 
refer  to  arbitration  all  mattera  in  dispute, 
"  touching  these  presents,  or  any  clause,  matter, 
or  thing  herein  contained,  or  the  construction 
hereof,  or  anything  to  be  done  under  the  cove- 
nants or  agreements  herein  contained,  or  any 
matter  in  any  way  connected  with  these  presents, 
or  the  oiwration  hereof,  or  the  rights,  duties,  or 


liabilities  of  either  party  in  connection  with  the 
premise.s."  By  a  supplemental  deed  of  even 
date,  which  contained  no  arbitration  clause,  the 
lessor  released  the  lessee  from  the  observance  of 
certain  of  the  restrictive  covenants  in  the  lease. 
The  assignees  of  the  lessor  having  brought  eject- 
ment for  alleged  breaches  of  covenant,  the 
defendant  moved  for  a  stay  of  proceedings  and 
that  the  matter  might  be  referred  : — Held,  that 
the  lease  and  supplemental  deed  must  be  read 
and  construed  as  one  instrument,  and  that, 
therefore,  although  the  alleged  breaches  arose 
under  the  supplemental  deeid,  the  matters  in 
dispute  came  within  the  arbitration  clause,  and 
would  be  left  to  the  decision  of  the  arbitrator. 
Wade-Gery  v.  Morrison,  37  L.  T.  270. 

Held,  that  it  was  no  objection  to  the  applica- 
tion that  an  arbitrator  could  not  award  eject- 
ment; for  that  the  court  could  give  effect,  if 
necessaiy,  to  the  finding  of  the  arbitrator  in  that 
i-espect.    Ih, 

Arbitration  Clanie  applieable  though  deter- 
mined.]— An  order  was  made  under  sect.  11  of 
the  17  &  18  Vict.  c.  126,  where  it  appeared  that 
the  parties  had  gone  on  dealing  under  the  terms 
of  a  former  agreement,  which  contained  a  clause 
for  reference  to  arbitration.  Uattcrsley  v.  Hat- 
ton,  3  F.  &  F.  116. 

Articles  for  a  partnership  for  one  year  con- 
tained an  arbitmtion  clause.  The  partnership 
was  continued  beyond  the  year  and  ultimately 
dissolved : — Held,  that  the  arbitration  clause 
was  in  force,  and  proceedings  in  a  suit  for  ac- 
counts by  one  of  the  partners  against  the  other 
were  stayed  under  the  Common  Law  Procedure 
Act,  1854,  s.  11.  Oillett  v.  Thornton,  19  L.  R.. 
Eq.  599  ;  44  L.  J.,  Ch.  398  ;  23  W.  R.  437. 

Agreement  to  Sefer  must  mbsiit.] — ^To  sup- 
port an  application  for  a  stay  of  proceedings 
under  sect.  11,- or  for  an  enlargement  of  time 
under  sect.  15  of  the  Common  Law  Procedure 
Act,  1854,  the  agreement  to  refer  must  at  the 
time  of  the  application  be  still  capable  of  being 
caiTied  into  effect.  Jf/mdall  v.  Thompson,  1  Q. 
B.  D.  748  ;  45  L.  J.,  Q.  B.  713 ;  35  L.  T.  193 ;  24 
W.  R.  837— C.  A. 

The  plaintiff  bought  a  cargo  of  maize  from  the 
defendant.  The  contract  contained  a  clause  that 
if  any  dispute  should  arise  "  the  contract  not  to 
be  void,  it  being  agreed  to  leave  the  same  to  be 
settled  by  two  London  cornfactors,  whose  deci- 
sion should  be  final."  The  plaintiff  having  paid 
650^  on  account,  afterwards  rejected  the  maize, 
as  not  being  of  the  crop  and  quality  contracted 
for,  and  sued  the  defendant  to  recover  the  650/. 
The  defendant  obtained  an  order  for  stay  of  pro- 
ceedings under  the  Common  Law  Procedure  Act, 
1854,  s.  11 : — Held,  that  the  order  to  stay  wa>» 
properly  made.  Moffat  v.  Cornelius,  39  L.  T. 
102— C.  A.    Affirming  26  W.  R.  914. 

Oondnet  of  AppUoant.] — When  a  partner  pro- 
ceeded to  wind  up  a  partnership  concern  with 
the  assistance  of  the  Court  of  Chancery,  the 
defendant  moved,  pursuant  to  the  Common  Law 
Procedure  Act,  1856  (Ireland),  s.  14,  to  stay  all 
preceedings  in  the  case,  the  parties  having  agreed 
to  refer  the  matter  to  arbitration.  It  appearing 
that  after  the  dissolution  of  the  partnei8£ki|>  the 
defendant  persisted  in  carrying  on  the  business, 
the  motion  ^^as  refused,  such  conduct  of  the  de- 
fendant not  coming  within  the  section  of  the 
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partnenhip  deed  which  Diovidcd  that  all  disputes 
relating  to  the  partnership  business  arising  be- 
tween the  partners  should  be  referred.  Dennehy 
V.  Jolly,  22  W.  R.  449. 


What  Hatters   in  Dispute   are  within  the 
Agreement^ — Articles  of  partnership  between 
the  plaintiff  and  other  persons  for  performing  a 
contract  contained  an  agreement  that  any  dis- 
pute between  the  partners  should  be  settled  by 
arbitration,  but  there  was  no  agreement  that  the 
submission  to  arbitration  might  be  made  a  rule 
of  court    One  of  the  partners  beaune  a  Hqnidat- 
ii^  debtor,  and  the  defendant  was  appoijited  his 
trustee,  and  he  elected  to  carry  on  the  contract. 
The  defendant  claimed  to  have  purchased  the 
shares  of  the  plaintiff  and  other  partners  in  the 
nndertaking.    The  plaintiff  brought  an  action 
j^ainst  the  defendant  asking  for  an  account  of 
the  partnership  dealings.    The  main  questions  at 
issue  were  whether  the  shares  of  the  other  part- 
ners were  purchased  on  behalf  of  the  plamtiff 
and  defendant  or  of  the  defendant  alone,  and 
whether  the  defendant  had  purchased  the  share 
of  the  plaintiff  as  well  as  of  the  other  partners. 
The  defendant  moved  for  an  order  under  the 
Common  Law  Procedure  Act,  1864,  s.  11,  staying 
all  proceedings  in  the  action,  and  referring  the 
matters  in  question  to  arbitration,  but  before  the 
motion  was   heard  the  plaintiff   revoked   the 
agreement    for    arbitration :— Held,    that    the 
matters  in  dispute  were  not  within  the  agree- 
ment for  arbitration,  and  the  motion  was  accord- 
ingly refused.    Piercy  v.  Youm,  14  Ch.  D.  200  ; 
42  L.  T.  710  ;  28  W.  R.  845— C.  A. 

The  question  whether  the  matters  in  dispute 
are  within  the  agreement  for  arbitration  is  one 
which  the  court  will  decide,  and  will  not  leave 
to  the  arbitrator.    lb. 

In  a  bill  in  equity  for  the  dissolution  of  a  part- 
nership at  will,  carried  on  upon  the  terms  of  an 
indenture,  after  the  expiratioa  of  the  period 
fixed  by  the  indenture,  the  plaintiff  alleged  that 
disputes  had  arisen  between  himself  and  the 
defendant,  his  partner,  and  prayed  for  a  dissolu- 
tion of  the  partnership,  the  realization  of  the 
assets,  and  the  appointment  of  a  receiver.    The 
defendant  put  in  a  plea,  stating  that  one  of  the 
clauses  of  the  indenture  provided,  that  in  case 
any  difference  should  at  any  time  during  the 
partnership,  or  after  the  expiration  thereof,  arise 
between  the  partnera,  the  same  should  be  i-ef  erred 
to  arbitration,  and  neither  of  the  partners  should 
proceed  against  the  other  at  law  or  in  equity 
until  the  reference  had  been  determined,  and 
that  the  award  should  be  made  a  rule  of  court. 
The  plea  was  overruled,  on  the  grounds  that  the 
clause  did  not  contemplate  the  entire  dissolution 
of  the  partnership,  which  could  not  be  considered 
as  a  matter  in  dispute  ;  that  all  the  bill  prayed 
CQuld  be  done  without  any  disputes  having  arisen 
at  all ;  and  that  consequently  the  plea  met  an 
immaterial  averment  in  the  bill,  and  that  much 
of  what  was  prayed  by  the  bill  was  dehors  the 
arbitration  clause.     Wood  v.  Bobson,  16  W.  R. 
766. 

By  a  charterparty  it  was  agreed,  that  "should 
any  dispute  arise  between  the  owner  and  charterer, 
the  matters  in  dispute  shall  be  referred."  The 
owner  having  brought  an  action  for  freight,  and 
the  charterer  having  preferred  a  cross  claim  for 
damages  for  the  captain's  refusal  to  ship  a  reason- 
able amount  of  cargo,  and  for  general  disobedience 
of  oideiB,  and  being  willing  to  refer  all  matters :— 


Held,  a  case  for  the  interference  of  the  court  to 
stay  the  action.  Selwmann  v.  Lti  Boutillier,  1 
L.  R„  C.  P.  681. 

In  an  action  for  a  wrongful  dismissal,  on  a 
contract  to  pay  salary,  and  also  to  give  a  share 
of  the  profits  during  a  certain  time,  the  contract 
contained  a  clause  for  refercncc  to  arbitration 
of  disputes  relating  to  the  construction  of  the 
deed,  or  as  to  the  accounts,  the  contest  being  as 
to  the  right  to  dismiss  for  neglect  of  duty : — 
Held,  that  the  action  was  not  referable.  Smith 
V.  Allen,  3  F.  &  F.  166. 

In  an  action  on  a  charterparty  against  a  surety 
for  freight,  he  was  not  allowed  a  reference  of  a 
claim  for  compensation  for  a  breach  of  a  war- 
ranty of  the  capacity  of  the  vessel ;  that  being  a 
claim  of  which  the  charterer  only  could  take  ad. 
vantage,  and  not  the  surety.  Dnnnt  v.  Laznrd, 
27  L.  J.,  Ex.  399. 

By  an    agreement    in    writing,  a    ship  was 
chartered  at  a  fixed  sum  per  month.    It  was 
provided,  that  should  any  difference  of  opinion 
arise  between  the  parties  to  this  contract,  either 
in  principle  or  detail,  the  same  should  be  re- 
ferred.  The  charterer  claimed  from  the  shipowner 
damages  for  a  breach  of  an  implied  warranty  of 
seaworthiness,  and  desii-ed  to  have  this  claim 
referred.    The  shipowner  did  not  comply,  and 
the  charterer  commenced  an  action.    The  hire  be- 
came due,  the  shipowner  demanded  it  from  the 
charterer,  and,  on  his  refusal,  commenced   an 
action  against  him.    The  ground  of  refusal  was 
that  the  charterer  desired  to  have  all  matters 
referred  together,  whereby  he  would  have  the 
benefit  of  a  set-off.    On  a  rule  by  the  charterer 
to  stay  proceedings  in  the  shipowner's  action  : — 
Held,  that  though  there  was  no  dispute  as  to  the 
subject  matter  of  the  action  itself,  viz.,  the  hire, 
which  was  admittedly  due,  the  circumstances 
gave  the  court  jurisdiction  ;  and  the  court  being 
satisfied,  notwithstanding  the  i>endency  of  the 
cross  action,  that  the  charterer  had  always  been 
desirous  to  refer  all  matters,  and  that  the  applica- 
tion was  bonft  fide,  and  that  justice  would  be 
done  by  staying  the  action,  made  the  rule  abso- 
lute.   Russell  V.  Pellegrini,  6  El.  &  Bl.  1020  ;  26 
L.J.,  Q.  B.  75  ;  3  Jur.,  N.  S.  184. 

By  a  charterparty  it  was  agreed  that  the  char- 
terers should  insurc  the  vessel,  and  that  the  poli- 
cies should  be  delivered  to  and  be  the  property 
of  the  owners  ;  and  there  was  a  stipulation  that 
any  question  or  difficulty  which  might  thereafter 
arise  out  of  the  charterparty  should  be  decided 
by  arbitration.  An  action  having  been  brought 
by  the  owners  against  the  charterers  for  refusing 
to  deliver  them  the  policies,  against  whidi  action 
it  was  admitted  that  there  was  no  defence  : — 
Held,  not  a  case  for  a  compulsory  reference. 
Lury  V.  Pearson,  1  C.  B.,  N.  S.  639. 

By  a  written  agreement  the  plaintiff  undertook 
to  manage  a  brewery  of  the  defendant  for  a  cer- 
tain number  of  years.  Before  the  time  expired 
the  defendant  dismissed  him  for  some  miscon- 
duct, and  sent  circulars  to  her  customers  in 
different  counties,  announcing  his  dismissal, 
and  desiring  {hat  no  further  moneys  should  be 
paid  to  him  on  her  account.  The  plaintiff  having 
brought  an  action  for  this  as  a  violation  of  the 
agreement : — ^Held  a  proper  case  for  staying  pro- 
ceedings. Wichham  v.  Hardy,  28  L.  J.,  Ex.  215 ; 
5  Jur.,  N.  S.  871. 


ii.  Practice  thereon. 
Party  to  apply-^TnutM  in  LiqoidatioB.]— 
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Whether  the  trustee  in  the  LiqukUtion  was  a 
party  entitled  to  make  the  application  within 
the  11th  section  of  the  Common  Law  Procedure 
Act,  quaere.  Piercy  v.  Yaung,  14  Ch.  D.  200 ; 
42  L,  T.  710  ;  28  \f.  R.  843— C.  A. 

Whether  all  Parties  must  Join.] — A  mining 
lease  contained  a  clause  providing  that  if  any 
dispute,  question  or  difference  should  arise  be> 
tween  the  parties,  *^  touching  these  presents,  or 
any  clause,  matter  or  thing  herein  contained,  or 
the  construction,  or  the  working  of  the  mines, 
or  any  compensation  or  satisfaction  to  be  paid 
or  made,  or  any  other  thing  to  be  done  under 
the  covenants  by  the  lessees  herein  contained,  or 
touching  the  rights,  duties  and  liabilities  of  either 
party  in  connection  with  the  premises,"  the  matter 
in  difference  should  be  referred  to  two  arbitrators 
or  their  umpire,  pursuant  to,  and  so  as  in  all  re- 
spects to  conform  to  the  provisions  in  that  behalf 
contained  in  the  Common  Law  Procedure  Act, 
1854.  The  lessors  having  filed  a  bill  to  restrain 
the  lessees  from  working  adjoining  mines  by 
means  of  a  shaft  sunk  on  the  lessor's  land,  some 
of  them  applied  to  stay  proceedings  in  the  suit, 
and  to  refer  the  matter  in  difference  to  arbitra- 
tion under  the  above-mentioned  clause  : — Held, 
that  the  subject-matter  of  the  suit  was  within 
the  arbitration  clause,  and  that  it  was  not  neces- 
sary for  all  to  join  in  the  application  to  stay 
proceedings  in  the  suit.  WUlesford  v.  Watsoii, 
14  L.  R.,  Eq.  572 ;  42  L.  J.,  Ch.  90  ;  20  W.  R. 
82.  .Affirmed  on  appeal,  8  L.  R.,  Ch.  473  ;  42  L. 
J.,  Ch.  447  ;  28  L.  T.  428  ;  21  W.  R.  350. 

Application  for,  after  Appearance  and  "  before 
Plea  or  Answer."]— The  11th  section  of  the 
Common  Law  Procedure  Act,  1854,  is  imperative 
in  requiring  an  application  to  the  t»urt  to  send 
to  arbitration  matters  which  the  parties  have 
originally  agreed  shall  be  decided  by  arbitration, 
to  be  '*  after  appearance  and  before  plea  or 
answer,"  in  the  •  action  in  which  it  is  sought  to 
stay  proceedings.  Where,  therefore,  after  state- 
ment of  defence  delivered,  a  defendant  applied 
to  the  court  under  the  section  : — Held,  that  the 
application  was  made  too  late,  and  that  the 
action  must  proceed  to  the  hearing.  Inquiries 
as  to  matters  at  issue  in  the  action  directed  to 
be  made  before  the  hearing.  West  London  Dairy 
Society  v.  Abbott,  44  L.  T.  376  ;  29  W.  R.  584. 

Onns  of  Prod] — By  the  act  regulating  an  in- 
surance company  it  was  provided  that  any  ques- 
tion arising  under  any  policy  should,  if  either  the 
company  or  the  assured  or  the  representatives  of 
the  assured  required  it,  be  referred  to  arbitration 
under  the  act,  and  it  was  provided  that  if  a 
policy-holder  or  his  representatives  commenced 
any  action  a  judge  might,  on  the  application  of 
the  company, "  upon  being  satisfied  that  no  suf- 
ficient reason  exists  why  the  matter  cannot  be 
or  ought  not  to  be  referred  to  arbitration,"  stay 
proceedings  in  the  action.  An  action  having 
been  commenced  by  the  representatives  of  a 
policy-holder  to  recover  the  sum  assured,  the 
company  disputing  their  liability,  the  company 
obtained  an  order  to  stay  proceedings  in  the 
action  in  order  that  the  dispute  might  be  referred 
to  arbitration  : — Held,  that  the  burden  lay  on 
the  plaintiffs  to  shew  that  some  sufficient  reason 
existed  why  the  dispute  should  not  be  referred  to 
arbitration,  and  not  on  the  company  to  shew  that 
no  such  reason  existed,  and  that  as  no  such  reason 


had  been  shewn  the  order  to  stay  proceedings 
was  right.  Hodgson  v.  Bailwau  Pauengers  As- 
surance Company,  9  Q.  B.  D.  188— C.  A. 

Prooeedings  stayed  with  Liberty  to  apply.] — ^A. 
and  B.,  on  dissolving  partnership  in  1866,  agreed  to 
refer  matters  in  dispute  to  arbitration.  Arbitra- 
tors were  appointea  in  1869,  who  held  their  first 
meeting  in  May,  1870.  A.*s  arbitrator  shortly 
aftem'ards  died,  and  A.  refused  to  appoint  an- 
other, but  filed  a  bill  to  have  the  partnership 
wound  up  in  chancery.  The  time  for  making 
the  awaid  had  been  enlarged  to  25th  March, 
1872.  On  motion  by  B.  to  stay  proceedings, 
it  was  ordered  that  proceedings  should  be  stayed 
till  further  order,  with  liberty  to  both  parties  to 
apply  if  no  award  should  be  made  before  the 
25th  March,  1872.  Kitchen  v.  Tumbvll,  20  W. 
R.  253. 


b.  Amendment  of  Orders  of  Beftarenoe. 

In  what  Oaees.] — The  court  will  amend  an 
order  of  reference  at  nisi  prius,  made  a  rule  of 
court,  by  inserting  s^ch  omitted  matters  as  are 
inciident  to  the  substance  of  the  agreement  be- 
tween the  parties.    JBrans  v.  Senor,  5  Taunt.  662. 

An  order  of  reference  will  not  be  varied  upon 
a  suggestion  by  one  party  of  subsequently  dis- 
covert matter.  Drake  v.  Broum,  2  C.  M.  &  R. 
270. 

But  the  terms  of  a  submission  were  amended 
by  the  erasement  of  a  condition  to  file  no  bill 
in  equity,  where  the  bill  was  essential  to  the 
justice  of  the  case.  Orimstane  v.  Bell,  4  Taunt. 
254. 

Where  the  christian  and  surname  are  trans- 
posed by  mistake  in  an  order  of  reference,  the 
court  will  allow  that  mistake  to  be  amended. 
Price  V.  James,  2  D.  P.  C.  436, 

After  Award. j — ^Where  an  arbitrator  awarded 
a  larger  sum  than  that  mentioned  in  the  order 
of  reference,  and  there  appeared  to  be  a  mistake 
in  the  oi'der  as  to  the  sum,  semble,  that  the 
court  would  amend  the  order.  Annan  v.  Job, 
10  Jur.  926. 

Where  a  rule  under  the  17  &  18  Vict.  c.  126,  s. 
3,  referring  a  cause,  was  silent  as  to  costs,  and  it 
appeared  that  the  understanding  of  the  officer  of 
the  court  and  the  parties  on  the  drawing  up  of 
the  rule  was,  that  the  costs  would  abide  the 
event,  and  the  arbitrator  awarded  in  favour  of 
the  plaintiff,  with  costs,  the  court  amended  the 
rule  nunc  pro  tunc,  so  as  to  give  effect  to  the 
intention  of  the  parties  when  the  rule  was  drawn 
up.  Bell  V.  Postlethtnaite,  5  El.  k  Bl.  695 ;  26 
L.  J.,  Q.  B.  63;  1  Jur.,  N.  S.  1167. 

So,  where  the  words  "  and  all  matters  in  dif- 
ference'* were  improvidently  inserted  in  an 
order  of  reference,  under  the  same  sentence,  and 
the  arbitrator  made  his  award  in  favour  of  the 

Slaintiff,  stating  that  there  were  no  matters  in 
ifference  but  those  in  the  cause,  the  court,  on 
motion  to  set  aside  a  fi.  fa.  issued  to  enforce  the 
award,  amended  the  order  by  striking  out  the 
words  "  and  all  matters  in  difference."  Kendil 
V.  Merrett,  18  C.  B.  173 ;  25  L.  J.,  C.  P.  261  ; 
2  Jur.,  N.  S.  623. 

Seference  by  Oonient] — ^The  court  will  not 
amend  an  order  of  reference  drawn  up  by  one 
of  the  parties  thereto,  upon  affidavits  by  suc^ 
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party  that  an  error  was  made  by  him  in  copjring 
a  document  attached  by  consent  to  the  order  cS 
reference.  Wynn  v.  yicholtonj  7  C.  B.  819 ;  6 
D.  k,  L.  717  ;  18  L.  J.,  C.  P.  231. 

It  is  not  competent  to  the  court  to  amend  an 
order  of  reference  which  has  been  drawn  up  **  by 
consent,"  unless  it  is  made  manifest  that  there 
has  been  some  omission  on  the  part  of  its  officer, 
or  that  by  some  accident  or  mistake  the  order  is 
not  in  accordance  with  the  intention  of  the 
parties,  or  that  some  fraud  has  been  practised. 
Vamkfrbyl  t.  M'JCewta,  3  L.  R.,  C.  P.  232. 

A  consent  order  was  drawn  up  in  a  printed 
form,  which  contained  no  power  to  the  arbitrator 
to  amend : — Held,  that  the  order  could  not  be 
amended  by  inserting  therein  a  power  to  amend. 

Praetise.^ — ^Upon  moving  for  a  rule  to  amend 
the  postea  m  a  cause  referred  at  nisi  prius  in 
order  to  make  it  conformable  to  the  award  for 
taxing  costs,  it  is  not  necessary  to  bring  before 
the  court  the  order  of  reference,  but  it  is 
enough  to  shew  the  award  which  recites  it; 
for  H  there  is  anything  in  the  order  of  nisi 
priuB  itself  inconsistent  with  what  is  recited  in 
the  award,  it  is  for  the  other  side  to  shew  it. 
Cooper  V.  Pe^g,  16  C.  B.  264. 

e.  BeTooation. 

i.  Bif  Death, 

At  Common  Iaw.] — ^At  common  law  the  death 
of  a  party  does  not  operate  as  a  revocation  of  a 
submission  where  the  arbitrator  is  in  the  situa- 
tion of  a  person  appointed  by  vendor  and  pur- 
chaser to  fix  the  value  and  price  of  an  estate 
sold.  Caledonian  Railway  Company  v.  Loch- 
hart,  3  Maoq.  H.  L.  Gas.  808. 

Heath  b«llMro  Award.] — An  arbitrator's  power 
is  determined  by  the  death  of  ihe  parties  to  the 
submission,  or  any  one  of  them.  Edmunds  v. 
Cox,  3  Doug.  406. 

At  any  time  before  the  award.  Cooper  v. 
Johnson,  2  B.  &  A.  394. 

But  the  court  will  not  set  aside  an  award  made 
after  the  death  of  one  of  the  parties,  where  a 
cause  is  referred  by  order  of  nisi  prius.    lb. 

So  where  a  verdict  was  found  for  the  plaintiff, 
sabject  to  an  award,  and  before  award  made  the 
defendant  died: — Held,  that  a  subsequent  award 
of  a  verdict  for  the  defendant,  and  judgment 
thereon,  could  not  be  supported.  Toussaint  v. 
HaHop,  7  Taunt.  571  ;  1  Moore,  287 ;  Holt,  335. 

So,  also,  if  a  juror  is  withdrawn,  and  the  cause 
referred,  an  award  made  after  the  defendant's 
death  is  bad.    lb. 

Where  aU  the  matters  referred  under  an  order 
of  nisi  prius  will  be  embraced  in  the  verdict  and 
judgment,  the  death  of  either  of  the  parties 
before  the  award  is  made  will  not  revoke  the 
sabmiasion.  Bower  v.  Taylor,  cited  in  Rhodes 
V.  Haigh,  3  D.  &  R.  610 ;  2  B.  &  C.  345. 

But  it  is  otherwise  if  the  verdict  and  judg- 
ment will  not  embrace  all  the  matters  referred. 
Rhodes  v.  Haigh,  3  D.  &  B.  608  ;  2  B.  &  G.  345. 

Where  the  plaintiff  had  died  before  award 
made,  and  the  arbitrator  had  enlarged  the  time 
after  his  death: — Held,  that  an  award  made 
afterwards  was  valid,  and  binding  upon  the 
defendant.  Tyler  v.  Jones,  4  D.  &  B.  740  ;  3  B. 
ft  G.  144. 


One  of  the  parties  to  an  order  of  reference 
had  died  before  the  award  was  actually  made: — 
Held,  that  this  did  not  prevent  the  arbitrator 
from  proceeding  to  make  his  award.  Harding 
V.  Wichham,  4  L.  T.  738 ;  9  W.  R.  652. 

An  award  against  trustees  and  guardians  of  an 
infant  tenant  for  life  of  the  realty,  who  died 
before  the  award  was  made,  is  not  binding. 
Bristow  V.  Binns.  3  D.  &  R.  184. 

Boath  after  Award,  bat  before  Judgment] — 

The  death  of  the  defendant  after  the  makmg 
of  an  award,  in  pursuance  of  a  rule  of  court, 
where  no  verdict  or  judgment  has  been  cntci'ed 
up,  abates  the  suit,  and  the  court  will  not  enforce 
the  performance  of  the  award  by  attachment. 
Maffey  v.  Godwyn,  1  N.  &  M.  101 ;  S.  C,  1 
D.  P.  G.  538,  sub  nom,  Bsg,  v.  Maffey, 

dauM  la  Agreement,  Ueot  of]— It  is  best, 
in  entering  into  a  reference,  to  stipulate  that  the 
reference  shall  not  be  defeated  by  the  death  of 
one  of  the  parties  before  award  miade.  Toussaint 
V.  Hartop,  7  Taunt  671 ;  Moore,  287;  Holt,  335. 

By  order  of  nisi  prius,  a  cause  was  referred 
with  liberty  for  the  arbitrator  to  examine  the 
parties,  but  the  death  of  either  was  not  to 
operate  as  a  revocation  of  the  reference.  The 
plaintiff  died  before  he  was  examined,  and  be- 
fore the  arbitrator  had  made  his  award ;  where- 
upon the  defendant  having  revoked  his  sub- 
mission, on  the  ground,  as  he  alleged,  of  his 
having  lost  the  opportunity  of  examining  the 
plaintiff,  the  court  ordered  him  to  pay  the  costs 
of  a  trial  occasioned  by  the  termination  of  the 
reference.  Smith  v.  Fielder,  10  Bing.  306 ;  3 
M.  is.  Scott,  853 ;  2  D.  P.  G.  764. 

The  death  of  either  of  the  submitting  parties 
vrill  not  determine  the  authority  of  the  arbi- 
trator, or  vacate  the  subseqaent  proceedings 
upon  the  reference,  where  the  deed  or  instrument 
01  submission  contains  a  proviso  that  the  sub- 
mission shall  not  vacate  or  expire  through  the 
death  of  either  of  the  parties.  Maodougall  v. 
Robertson  (in  error),  2  Y.  &  J.  11  ;  1  M.  &  P. 
147  ;  4  Bing.  435. 

So,  where  matters  in  a  suit  in  equity,  and  all 
disputes  were  ordered  by  the  vice-chancellor, 
wiui  the  consent  of  the  attorneys  of  the  parties 
in  the  suit,  to  be  referred,  and  there  was  a  clause 
that  in  case  any  of  the  parties  should  happen  to 
die  before  the  awaid,  the  reference  was  not  to 
abate,  but  the  executors  and  administrators  of 
the  parties  so  dying  were  to  be  considered  and 
taken  as  parties  to  tiie  order,  in  like  manner  as 
their  testator  or  intestate  : — Held,  that  the  death 
of  one  of  the  parties  before  the  awanl  was  made 
did  not  revoke  the  authority  of  the  arbitrator, 
but  that  the  executors  were  bound  by  his  award 
made  after  the  death  of  the  testator.  Dowse  v. 
Coxe,  10  Moore,  272  ;  3  Bing.  20  :  S,  C,  (in  error) 
sub  nom.  Biddle  v.  Dowse,  9  D.  &  R.  404  ;  6  B. 
&  C.  255. 

So  the  authority  of  an  arbitrator  under  a  rule 
of  court,  which  empowers  him  to  deliver  his 
award  to  the  parties  or  their  executors,  does  not 
determine  by  the  death  of  one  of  the  parties 
before  the  award  is  executed.  Clarke  v.  Crofts, 
4  Bing.  143  ;  12  Moore,  349. 

So,  where  A.  and  B.,  partners,  referred  all 
matters  in  difference  between  them  and  G. ;  and 
if  either  of  the  parties  should  die  before  the 
award  was  made,  it  was  to  be  delivered  to  his 
personal   representatives,  or  such  of  them  as 
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Bhoald  desire  the  same.  Pending  the  arbitration 
B.  died.  Several  meetings  were  held  after  his 
death,  and  C.  protested  against  the  arbitrator's 
proceeding  unless  the  executor  of  B.  was  made 
a  party.  An  award  having  been  made  in  favour 
of  A.,  without  B.'s  executor  having  been  made  a 
party,  the  court  refused  on  that  ground  to  set 
aside  the  award.  Hare,  In  re,  6  Bing.  N.  C.  158: 
8  D.  P.  C.  71 ;  8  Scott,  367. 


ii  By  Bankrupted  and  Imdrency, 

Bankruptcy  is  no  revocation  of  a  submission 
to  arbitration.  Hemjtworth  v.  Brian,  1  C.  B. 
131  ;  2  D.  &  L.  844  ;  14  L.  J.,  C.  P.  134. 

In  a  submission  by  an  order  of  nisi  prius,  in  an 
action  between  A.  and  B.,  it  is  stipulated  that  a 
certain  sum  of  money  shall  be  placed  by  B.  in 
the  hands  of  C,  the  arbitrator,  to  abide  the  event 
of  the  award.  B.,  after  placing  the  sum  in  the 
hands  of  C,  becomes  bankrupt.  The  submission 
is  not  revoked,  nor  are  the  assignees  of  B.  en- 
titled to  demand  back  the  money.  Taylor  v. 
Marling  or  Shuttleworth,  2  M.  &  G.  55  ;  2  Scott, 
N.  R.  374. 

If  one  of  two  parties  who  have  submitted 
disputes  to  arbitration  become  bankrupt,  if  all 
his  interest  in  the  matter  in  dispute  pass  to  the 
assignees,  the  other  may  revoke  the  submission 
without  being  liable  to  an  action  :  for  the  sub- 
mission was  no  longer  mutual,  and  therefore  not 
binding.  Mar$h  v.  Wood,  9  B.  &  C.  659  :  4  M. 
k  R.  504. 

Where  a  cause  was  referred  by  order  of  nisi 
prius,  and  the  plaintiflF  became  bankrupt  after 
the  reference,  but  before  the  award  : — Held,  to 
be  no  revocation  of  the  submission.  Andrews 
V.  Palmer,  4  B.  &  A.  250 ;  8,  P.,  Snook  v.  Ilellyer, 
2  Chit.  43. 

After  traverse  of  an  extent  in  aid,  the  prosecu- 
tor and  defendant  agreed  to  refer  the  amount  of 
the  debt  due  to  the  former ;  and  an  award  was 
made  for  payment  of  money  by  the  defendant 
to  the  prosecutor ;  before  which,  however,  the 
defendant  was  discharged  under  an  insolvent 
act,  having  inserted  this  debt  in  his  schedule. 
The  crown  being  no  party  to  the  reference,  the 
award  was  set  aside,  and  the  insolvency  held  to 
exonerate  the  defendant  from  liability  to  an 
attachment  for  not  performing  it.  B^ix  v. 
Bingham,  2  Tyr.  46. 

iii.  By  Marriage, 

A  submission  by  a  woman  is  revoked  by  mar- 
riage. MQive  V.  O'Ferrall,  8  C.  &  F.  30 ;  S.  P, 
Chamley  v.  Winttanley,  5  East.  266. 

iv.  By  Act  of  the  Party, 

Before  8  ft  4  Will.  4.  J— Where  a  cause  was  re- 
ferred by  order  of  nisi  prius,  either  party  had 
power  to  revoke  the  submission,  and  the  court 
could  not  vacate  the  revocation,  or  compel  the 
l)arty  revoking  to  pay  costs  to  the  other  party, 
unless  a  power  to  do  so  was  given  by  the  order 
of  reference.    8kee  v.  Coxon,  10  B.  &  C.  483. 

A  judge*s  order  directed  that  a  cause  should 
be  referred,  and  that  either  party  wilfully  pre- 
venting the  arbitrator  from  making  an  award 
by  affected  delay  or  otherwise,  should  pay  such 
costs  as  the  court  thought  reasonable  and  just : 
— Held,  that  such  order  might  be  made  a  rule  of 


court  after  one  of  the  parties  had  revoked  the 
authority  of  the  arbitrator.  AHon  ▼.  Oeorgs^ 
2  B.  &  A.  395  ;  1  Chit.  204. 

Where  parties  by  bond  have  agreed  to  submit 
matters  in  difference  between  them  to  arbitra- 
tion, and  that  the  submission  should  be  made  a 
rule  of  court,  it  was  competent  to  either,  even 
since  the  9  &  10  Will.  3,  c.  15,  to  revoke  by  deed 
his  submission,  and  notify  the  same  to  the 
arbitrators  before  the  authority  was  executed. 
Milne  v.  Gratrix,  7  East,  608. 

Where  a  cause  was  referred  under  a  judge's 
order,  and  one  of  the  parties,  before  the  awwl 
was  published,  and  before  the  order  was  made  a 
rule  of  court,  revoked  his  submission,  and  the 
arbitrator  made  an  award  notwithstanding  such 
revocation,  the  court  set  it  aside,  although  the 
order  had  been  made  a  rule  of  court  before  any 
application  to  set  aside  the  award  was  made. 
Clapham  v.  Higham,  7  Moore,  703  ;  1  Bing.  87. 

So,  where  a  cause  was  referred  to  arbitration 
by  an  order  of  nisi  prius,  and  the  arbitrator, 
after  a  notice  of  revocation  in  writing,  made  an 
award  directing  a  verdict  to  be  entered  for  the 
defendant,  the  court  set  aside  the  award,  as- 
suming it  to  be  a  nuUitv.  Boe  d.  TumbuU  v. 
Brown,  8  D.  &  R.  100  ;  5*B.  k,  C.  384. 

BUtnt6.1^J9y  3  <)•  4  WiU.  4,  c.  42,  s.  39,  the 
power  and  authority  of  arbitrators  or  umpires 
appointed  by  or  in  pursuance  of  any  rule  of 
court,  orjuage's  order,  or  order  of  win  prius  in 
any  action,  or  by  or  in  pursuance  of  any  sub^ 
mission  to  reference  eontatnin^  an  agreement  that 
such  submission  shall  be  wade  a  rule  of  court, 
Khali  not  be  reroeable  by  any  party  to  such 
reference  without  leave  of  tlie  court  or  a  judge; 
and  the  arbitrators  or  umpires  are  to  proceed 
trith  the  reference  notuyithstanding  any  such  re- 
rocation,  and  to  make  an  award,  although  the 
2>erson  making  such  retocation  shall  not  afters 
wards  attend  ;  and  the  court  or  judge  may  from 
time  to  time  enlarge  the  fimefor  making  the 
award. 

In  what  Oases  Statute  Appliee .]— The  statute 
does  not  apply  to  arbitrators  appointed  in  pur- 
suance of  a  clause  in  a  deed,  that  all  dis|)utcs 
shall  be  referred  to  the  arbitration  of  two  per- 
sons, who  are  directed  to  choose  an  umpire  before 
they  proceed,  but  which  umpire  has  not  been 
appointed.  Bright  v.  Bumell,  4  D.  P.  C. 
756. 

Application  for  LeaTO  to  SoToke.] — ^A  judge's 
order  for  the  revocation  of  the  authority  of  an 
arbitrator  under  3  &  4  Will.  4,  c.  42,  s.  39,  can- 
not issue  upon  an  ex  parte  application.  Clarke 
V.  Stoken,  5  D.  P.  C.  32  ;  2  Hodges,  1  ;  2  Buxg., 
N.  C.  651  ;  3  Scott,  90. 

In  what  Cases  Leave  GiTen.]— To  induce  the 
court  to  peiTuit  a  party  to  rescind  his  submission 
under  the  statute,  strong  grounds  must  be  laid 
before  them.    James  v.  Attwood,  7  Scott,  841. 

Where  there  did  not  appear  to  have  been  any 
misconduct  on  the  part  of  the  parties  or  arbitra- 
tors, the  court  refused  to  direct  a  submission  to 
be  revoked.  Woodcroft,  In  re,  9  D.  P.  C.  538  ; 
5  Jur.  771. 

All  matters  in  difference  in  a  cause  were  re- 
ferred by  order  of  nisi  prius,  the  arbitrator  to 
have  power  to  reserve  points  of  law  for  the 
court ;  the  evidence  tendered  at  the  arbitration 
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wa3*objected  to  by  the  defendant  on  several 
groandi.  The  arbitrator  considered  the  objec- 
tions valid,  but  received  the  evidence,  undertak- 
ing to  raise  the  question  of  it3  admissibility  on 
his  award,  but  declining  to  pledge  himgplf  to 
state  all  the  objections.  The  defendant  applied 
for  leave  to  revoke  his  submission  on  the  ground 
that  the  evidence  had  been  improperly  admitted, 
and  that  by  its  admission  the  arbitration  would 
be  much  protracted  and  the  expense  increased : — 
Held,  no  ground  for  leave  to  revoke  the  submis- 
sion under  3  dc  4  Will.  4,  c.  42,  s.  39,  although 
the  admissibility  of  the  evidence  appeared  to 
the  court  very  doubtful.    Seott  v.  lansarulau^ 

1  Q.  B.  102  ;  4  P.  &  D.  725. 

A  writ  was  issued,  and  by  consent  an  order 
was  made  referring  "  the  claims  of  the  plaintiff 
in  the  action."  The  plaintiff  made  other  claims, 
and  the  arbitrator  decided  on  them,  although  the 
defendants  objected  : — ^Held,  that  if  the  matter 
in  dispute  were  not  within  the  jurisdiction  of 
the  arbitrator,  the  defendant  should 'have  ap- 
plied to  the  court  to  revoke  the  submission. 
Faviell  v.  Ea$tem  Counties  R^,  Co,,  2  Ex. 
344  ;  6  D.  &  L.  54  ;  17  L.  J.,  Ex.  297. 

An  arbitrator  having  erroneously  refused  to 
require  the  plaintiff  .to  produce  lus  books,  the 
court,  upon  application  before  award,  ordered 
that  the  arbitrator's  authority  should  be  re- 
voked, unless  the  plaintiff  allowed  the  defen- 
dant to  open  and  look  at  the  books.  Hart  v. 
Duke,  32  L.  J.,  Q.  B.  55  ;  9  Jur.,  N.  S.  119  ;  11 
W.  R.  76. 

An  action  and  a  chanceiy  suit  were,  with  the 
consent  of  the  parties  to  the  action,  referred  at 
nisi  prius.  One  of  the  parties  to  the  chancery 
soit  was  not  a  party  to  the  action,  but  nothing 
was  said  when  the  suit  was  referred  as  to  obtain- 
ing his  consent  to  the  reference.  His  refusal 
afterwards  to  concur  therein,  held  to  be  no 
reason  for  rescinding  the  reference,  as  the  award 
might  dispose  of  the  action  and  the  suit  also,  so 
far  as  concerned  the  parties  to  the  reference, 
who  were  bound  by  their  submission.  Wilson  v. 
Jforrell,  15  C.  B.  720  ;  3  G.  L.  R.  333  ;  1  Jur., 
N.  S.  310. 

Whm  Smbmiiiioa  may  be  Bavokid  without 
••T6.]— The  9  &  10  WUL  3,  c.  16,  and  the  3  &  4 
WilL  4,  c.  42,  apply  to  references  of  civil  pro- 
ceedings only.  When  criminal  matters,  there- 
fore, are  referred,  the  submission  is  revocable  at 
common  law.     Bex  v.  Bardell,  5  A.  &  E.  619  ; 

2  H.  &  W.  401  ;  1  N.  &  P.  74. 

And  without  the  leave  of  tiie  court  or  a  judge. 
Rex  V.  Skillibeer,  2  D.  P.  C.  238. 

By  a  deed  between  P.,  the  plaintiff,  and  the 
defendant,  P.  covenanted  with  the  plaintiff  that 
he  would  commence  and  forthwith  build  and 
finish  a  gas-holder  tank,  and  that  the  work 
should  be  completed  on  or  before  the  30th  June, 
1853,  or  in  deikult  P.  should  forfeit  to  the  plain- 
tiff  502.,  juid  20#.  for  every  day  the  completion 
should  be  delayed  beyond  the  time ;  and  the 
defendant,  as  P.'s  surety,  covenanted  with 
the  plaintiff  that  P.  should  perform  the  cove- 
nants on  his  part,  which  should  be  subsisting, 
and  in  default,  that  the  defendant  would  pay  to 
the  plaintiff  such  sums  as  £.,  or  other  the  en- 
gineer for  the  time  being  of  the  plaintiff,  should 
adjudge  to  be  proper  to  be  paid  for  such  default 
In  an  action  for  not  finishing  the  work  on  the 
30th  June,  1853,  and  for  not  paying  the  amount 
which  B.  had  adjudged  proper  to  be  paid  to  the 


plaintiff  for  the  default  of  P.  in  performing  the 
covenant : — ^Held,  that  the  adjudication  of  E. 
was  not  in  the  nature  of  an  award  by  an  arbi- 
trator, and  that  therefore  his  power  to  adjudi- 
cate could  not  be  revoked  by  any  of  the  parties 
to  the  deed.  Northampton  Gaslight  Ctnnpany 
V.  Parnell  15  C.  B.  6.S0  ;  3  C.  L.  R.  409  ;  24  L. 
J.,  C.  P.  60  ;  1  Jur.,  N.  S.  211. 

A  plaintiff  agreed  with  the  defendant  to  empty 
a  millpool  for  M.  a  cubic  yard  of  mud,  the  ad- 
measurement of  the  mud  removed  to  be  settled 
by  N.,  and  if  any  dispute  arose,  the  dispute  to 
be  referred  to  N.,  to  he  by  him  decided  : — Held, 
that  although  the  former  part  of  the  agreement 
was  not  revocable,  the  latter  part  was  revocable. 
Mills  V.  Bayley,  2  H.  &  C.  36  ;  32  L.  J.,  Ex. 
179 ;  9  Jur.,  N.  S.  499  ;  8  L.  T.  392  ;  11  W.  R. 
598. 

An  agreement  not  under  seal,  for  submission 
of  the  matters  therein  mentioned  to  arbitration, 
did  not  provide  that  it  should  be  made  a  rule  of 
any  court  of  recoid ;  nor  did  it  contain  words 
purporting  that  the  parties  to  it  intended  that  it 
should  not  be  made  such.  It  was,  however,  un- 
usual in  its  terms,  and  created  certain  trusts  of 
the  property  directed  to  be  sold  by  order  of  the 
arbitrators.  Pending  the  reference  under  the 
submission,  one  of  the  parties  to  it,  by  a  deed 
poll  under  his  hand  and  seal,  revoked  the  agree- 
ment for  the  submission.  A  motion  by  the  other 
party  to  the  agreement  to  make  it,  notwith- 
standing such  revocation,  an  order  of  court,  was 
refused  with  costs.  Drury,  In  re^  38  L.  J.  Ch. 
278  ;  19  L.  T.  763. 

The  power  to  revoke  without  the  leave  of  a 
court  a  submission  to  arbitration,  which  does 
not  contain  a  consent  clause  for  making  the  sub- 
mission a  rule  of  court,  is  not  affected  by  the  C. 
L.  P.  Act,  1854.  Thomson  v.  Andersont  9  L.  R., 
£q.  523  ;  39  L.  J.,  Ch.  468 ;  22  L.  T.  570 ;  18 
W.  R.  445. 

A.  and  B.,  having  dissolved  partnership,  signed 
an  agreement  by  which,  after  stating  that  B.  had 
offered  A.  18,000Z.  for  the  purchase  of  his  interest 
in  the  partnership  business  and  assets,  and  that 
A.  had  declined  the  offer,  but  was  willing  to  ac- 
cept 20,000Z.,  they  agreed  to  leave  it  to  a  referee 
to  say  what  sum  should  be  paid  by  B.  to  A. : — 
Held,  that  the  agreement  was  revocable  by  either 
party  at  any  time  before  the  awud  was  made. 
2b. 

A  submission,  which  is  not  made  in  any  action, 
and  does  not  contain  an  agreement  that  it  shall 
be  made  a  rule  of  court,  is  revocable  by  either 
party  at  pleasure  before  an  award  is  made,  al- 
though such  submission  has  been  made  a  rule  of 
court  pursuant  to  the  Ck)mmon  Law  Procedure 
Act,  1854,  s.  17.  Bouse,  In  re,  6  L.  R.,  C.  P. 
312  ;  40  L.  J.,  C.  P.  145  ;  23  L.  T.  865  ;  19  W. 
R.  438. 

An  existing  dispute  was  referred  to  arbitra- 
tion. One  of  the  parties,  no  award  having  been 
made,  revoked  his  submission  and  brou^t  an 
action  : — Held,  that  by  the  revocation  the  agree- 
ment to  refer  was  at  an  end,  and  that  sect.  11  of 
the  Common  Law  Procedure  Act,  1854  (17  k  18 
Vict.  c.  125),  did  not  apply.  Bandall  v.  Thmnp^ 
san,  1  Q.  B.  D.  748  ;  45  L.  J.,  Q.  B.  713  ;  35  L.  T. 
193  ;  24  W.  R.  837— C.  A.  Compare  Moffat  v. 
Cornelius,  39  L.  T.  102— C.  A. 

Although  a  particular  submission  to  arbitra- 
tion may  be  revoked,  a  general  agreement  to 
refer  to  arbitration  cannot  be  revok^  by  one  of 
the  parties.    Pierey  v.  Yowny.  14  Ch.  D.  200  ; 
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42  L.  T.  710 ;  28  W.  R.  845— C.  A.  ;  S,  P., 
CkrUtie  v.  i\oftfc,  14  Ch.  D.  203  (»),  W.  N. 
1880,  71. 

V.  Action  for  BtvoJtlng  SubmiMion  or  not 
Appointing  Arbitrator, 

When  maintainable.]— A  sabmission  by  deed 
may  be  revoked  by  deea  and  notice  of  revocation 
before  award  made  ;  but  the  arbitrators  are 
right  in  afterwards  proceeding  to  award,  because 
the  party  continuing  in  submission  is  entitled  to 
his  action  for  damages  on  non-performance  of 
the  covenant  to  abide  by  the  award.  King  v. 
Joseph  ^  5  Taunt.  452. 

So,  if  bound  in  a  penalty,  the  penalty  is  not 
avoided  by  the  revocation.    Ih, 

A  revocation  of  a  submission  not  under  seal, 
before  award  made,  is  in  effect  a  breach  of  an 
agreement  to  stand  to,  obey,  abide,  and  perform 
an  award,  for  which  an  action  will  lie.  Jiroicn 
V.  Tanwfr,  M*Clel.  &  Y.  464  ;  1  C.  &  P.  651. 

A  declaration  for  such  breach  may  state  that 
the  defendant  undertook  to  perform  the  agree- 
ment, and  not  to  revoke  the  submission,  and  lay 
the  revocation  as  a  breach.    lb. 

An  action  will  lie  on  an  agreement,  when  the 
parties  bound  themselves  in  a  penalty  **  for  the 
true  and  faithful  observance  and  performance  of 
the  award  which  should  be  made,'*  where  one 
party  revoked  his  submission  before  an  award 
was  made.  Warburt&n  v.  Storer^  6  D.  & B.  213  ; 
4  B.  &  C.  103. 

Beftiiing  to  dominate  ArMtrater.]— Semble, 
that  no  action  can  be  maintained,  for  refusing  to 
nominate  an  arbitrator,  in  pursuance  of  a  cove- 
nant to  refer  matters.  Thttersall  v.  Grootc,  2 
B.  &  P.  131. 

By  a  lease  of  quarries  for  a  term,  it  was 
agreed  that,  in  case  any  difference  should  arise 
during  the  term  as  to  the  amount  of  rent,  it 
should  be  fixed  by  arbitration ;  aud  the  lessee 
covenanted  that  he  would  appoint  an  arbitrator ; 
differences  as  to  the  amount  of  the  rent  having 
arisen  between  the  lessor  and  lessee,  which  had 
not  terminated  at  the  death  of  the  latter,  and 
the  defendant  having  become  his  personal  repre- 
sentative and  entered  into  possession,  and  having 
failed,  though  requested,  to  appoint  an  arbitra- 
tor : — Held,  that  an  action  for  breach  of  the 
covenant  was  sustainable  against  him  sued  as 
assignee.  Donegal  (^Marqms)  v.  Vemer,  6  Jr. 
R.  C.  L.  504. 


d.   TJfakliig  Snbmiaaion  a  Bole  of  Oourt. 
i.  In  wluLt  Oases, 

Under  9  ft  10  WiU.  8].— By  9  &  10  Will.  3,  c. 
15,  s.  1,  merobants,  traders,  and  otherSy  desiring 
to  end  any  controversy,  suit,  or  quarrel,  for 
which  there  is  no  other  remedy  hut  by  personal 
action  or  suit  in  equity,  may,  by  arbitration, 
agree  that  their  submission  of  their  suit  to  th^ 
award  or  umpirage  of  any  person  shnll  be  made 
a  rule  of  any  of  his  majesty^  courts  of  record, 
and  insert  the  agreement  in  the  submission, 
which  may,  on  affidavit  of  the  witnesses  tJiereto,  or 
any  one  of  them,  be  made  a  rule  of  court,  and 
enforced  by  the  usual  means. 

The  act  was  made  to  put  submissions,  where 
no  cause  was  depending,  upon  the  same  footing 
as  where  there  was,  and  is  only  declaratory  of 


w^hat  the  law  vras  before  in  the  latter  eaaas. 
Lucas  V.  Wilson,  2  Burr.  701. 

Where  the  plaintiff's  attorney,  having  received 
a  sum  of  money,  from  the  defendant  for  the 
plaintiff  in  the  progress  of  a  cause,  entered  into 
an  agreement  to  secure  it  to  the  latter,  in  which 
was  contained  a  proviso  that  the  agreement 
should  be  made  a  rule  of  court : — Held,  that  the 
court  had  not  authority  to  direct  it  to  be  done, 
as  the  9  &  10  WiU.  3,  c.  15,  was  confined  to  cases 
of  submission  to  arbitration,  and  the  plaintiff*s 
attorney  was  no  party  to  the  original  suit ;  aud 
that  therefore  the  plaintiff's  only  remedy  was  by 
action  for  the  breach  of  the  agreement.  Steers 
v.  Ilarrof,  7  Moore,  466  ;  1  Bing.  133. 

But  a  judge's  order  for  referring  a  cause  may 
be  made  a  rule  of  court,  though  Uie  defendant 
gave  no  authority  to  his  attorney  to  consent  to 
its  being  made  a  rule  of  court.    Paull  v.  Paull, 

2  D.  P.  C.  340 ;  2  C.  &  M.  235  ;  4  Tyr.  72. 

The  courts  have  jurisdiction,  though  the  sub- 
mission i»  to  make  the  award,  instead  of  the  sub- 
mission, a  rule  of  court.     PedUy  v.  Westmacot, 

3  East,  603. 

So,  where  a  submission  contained  an  agree- 
ment that  the  award,  Instead  of  the  submission, 
might  be  made  a  rule  of  court,  which  was  done ; 
the  court  refused  to  set  aside  the  rule,  holding 
that  they  had  jurisdiction  under  9  &  10  Will.  3,  c. 
15.  Storey,  Ex  xmrte,  7  A.  &  B.  602  ;  2  N.  &  P. 
667  ;  2  Jur.  46. 

So  also  a  submission  may  be  made  a  rule  of 
court,  where  the  bond,  made  between  the  trustee 
of  a  wife  and  her  husband,  recited  that  a  suit 
for  a  separation  had  been  instituted  between  the 
husband  and  wife,  and  that,  in  order  to  put  an 
end  to  any  contest  about  the  terms  of  separation, 
it  had  been  agreed  that  all  matters  should  be 
referred  to  S.,  and  either  of  the  parties  should 
be  "  at  liberty  to  apply  to  the  court  '*  to  make 
the  award  a  rule  of  court.  SoUleux  v. 
IIerbst;2  B.  &  P.  444.' 

The  court  will  not  make  a  submission  to  an 
award  a  rule  of  court,  where  part  of  the  matter 
agreed  to  be  referred  has  been  made  the  subject 
of  an  indictment.  Watson  v.  JPCullum,  8  T. 
R.  520. 

A  deed  contained  a  covenant,  that  if  any 
question  should  arise  between  the  parties  touch- 
ing certain  payments  by  instalments,  which  it 
was  agreed  that  one  should  make  to  the  other, 
it  should  be  referred  to  P.  to  arbitrate,  determine 
and  award  between  them ;  and  the  parties  cove- 
nanted that  they  would  stand  to  and  obey  the 
award,  so  as  it  should  be  made  before  a  day  cer- 
tain, but  that  it  should  be  lawful  fur  the  arbi- 
trator to  enlarge  the  time,  so  as  the  period  to 
which  the  time  should  be  so  enlarged  should  not 
exceed  another  day  specified  ;  and  that  special 
submission  should  be  made  a  rule  of  court.  The 
arbitrator  enlarged  the  time  so  far  as  he  had 
power,  and  then  an  order  was  procured  from  a 
judge  enlarging  the  time  beyond  the  last  day 
named  in  the  deed ;  and  the  arbitrator,  within 
the  time  specified  in  the  order,  but  after  the  last 
day  named  in  the  indenture,  made  his  award. 
Upon  objection  that  the  judge  had  no  power, 
under  3  &  4  Will.  4,  c.  42,  to  make  the  order, 
because  that  statute  applies  only  to  submissions 
capable  of  being  made  rules  of  court  under  ^^ 
10  Will  3,  c.  15,  and  that  the  covenants  were 
not  a  submission  within  the  latter  statute,  because 
th^  were  a  submission  of  prospective  disputes : 
— Held,  that  the  covenants  amounted  to  a  sub- 
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mission,  and  that  there  was  nothing  in  that 
statute  to  preTent  a  submission*  in  writing  from 
being  made  a  rule  of  court,  merely  because  it  is 
a  submission  of  prospective* disputes.  Parkes  v. 
SaUth,  15  Q.  B.  297  ;  19  L.  J.,  Q.  B.  405  ;  U  Jur. 
761. 

It  is  no  objection  to  making  a  submisi>ion  a 
rule  of  court,  that  all  the  proceedings  taken 
under  it  are  null  and  void.  ^Ino/t.,  10  Jur. 
525. 

IXnder  17  k  18  Viet  e.  12j(,  i.  17.]— i^y  tlii* 
9ectiimy  etery  agreement  orsuhmiitUm  to  arbitra- 
tion by  coment,  wfwther  hy  deed  or  iwttrumcnt 
in  tenting  not  under  9eal,  may  he  made  a  rule  of 
any .  one  of  the  superior  courts  of  late  or  equity,  on 
the  apjplication  of  any  party  thereto,  unless  the 
agreement  or  suhmistion  contain  words  purport- 
ing that  the  parties  intend '  that  it  should 
not  be  made  a  rule  of  court,  arid  if  in  the 
agreement  or  submission  it  is  jtritrided  that 
the  same  may  be  made  a  rule  of  one  in  par- 
ticular of  sueh  courts,  it  may  be  made  a 
rule  of  that  court  only,  and  if  when  there  is 
no  sueh  provision,  a  ease  is  stated  for  the 
opinion  of  the  court,  and  the  court  is  specie 
^d  in  the  award,  and  the  document  author- 
izing  the  reference  ha4  not,  before  the  award  is 
published,  been  made  a  rule  of  eimrt,  such  docu- 
ment may  be  made  a  rule  only  of  the  court  sj}e- 
cified  in  the  award ;  and  where  the  document 
authorizina  the  reference  is  or  luis  been  made  a 
rule  or  order  of  any  one  of  such  courts,  no  other 
of  sitch  courts  shall  have  any  jurisdiction  to 
entertain  any  motion  respecting  the  arbitration 
or  award, 

Snhminion  mnit  h«  in  WTiting.] — A  |iarol 
reference,  although  in  pxirsuance  oi  a  general 
written  agreement  to  refer,  cannot  be  made  a 
role  of  court  under  this  provision.  Glaysher, 
Jn  re,  3  H.  &  C.  442  ;  34  L.  J.,  Ex.  41 ;  10  Jur., 
N.  S,  1208  ;  11  L.  T.  638  ;  13  W.  R.  165. 

By  an  agreement  for  the  transfer  of  a  business, 
it  was  stipulated  that,  *'in  case  any  dispute 
should  arise  between  the  (larties  concerning  any 
matter  relating  to  the  business,  or  the  agreement 
or  its  construction,  sudi  disputes  should  be  re- 
ferred to  such  member  of  the  firm  of  B.  &  Co. 
as  should  be  appointed  by  that  firm  to  undertake 
the  reference,  in  accordance  with  and  subject  to 
the  provisions  of  the  Common  Law  Procedure 
Act,  1854.''  Disputes  having  arisen,  B.  &  Co. 
appointed  a  memoer  of  their  firm  to  be  arbitra- 
tor, and  he  duly  made  his  award : — Held,  that 
there  was  a  sufficient  submission  in  writing  to  be 
made  a  rule  of  court.  Willcox,  In  re,  1  L.  R., 
C.  P.  671. 

The  court  has  no  authority  under  the  statute 
to  make  a  parol  submission  to  an  award  a  rule  of 
coorU    Ansdl  v.  Ikans,  7  T.  R.  1. 

la  what  Cases.] — ^An  order  of  reference  of  a 
cause  at  nisi  prius  may  be  made  a  rule  of  court, 
although  it  does  not  contain  a  clause  empower- 
ing the  parties  to  that  eff^t.  Harrison  v. 
Smith,  1  D.  &  L.  876  ;  8  Jur.  560  ;  S,  P.  Milling- 
ton  V.  Claridge,  3  C.  B.  609. 

Nor  can  an  agreement  for  a  reference  not 
arising  out  of  an  action  or  a  suit  be  made  a  rule 
Off  court.  Bradford  y.  Maningham^*  3  F.  &  F. 
88. 

Where  there  was  an  agreement  in  a  lease  that 
future  disputes,  if  they  should  arise  between  the 


parties,  should  be  referred  to  the  arbitration  of 
two  persons,  one  to  be  named  by  each  party,  and 
that  if  either  party,  after  receiving  notice  in 
wi-iting  from  the  other  of  his  appointment  of  an 
arbitrator,  should  for  seven  days  neglect  to  ap- 
point another  arbitrator,  the  arbitrator  apixiinted 
should  act  as  arbitrator  for  both  parties,  and 
there  was  a  further  agreement  in  the  lease  that 
the  submission  might  be  made  a  rule  of  court : 
—Held,  that,  upon  an  affidavit  that  disputes  had 
arisen,  and  that  one  party  had  in  writing  given 
notice  of  his  appointment  of  an  arbitrator,  and 
that  the  other  had  for  more  than  seven  days 
after^-ards  neglected  to  a^)point  another  arbi- 
trator, the  lease  and  the  wntten  appointment  by 
the  one  party  might  be  made  a  rule  of  court. 
Xetcton  V.  Hethvrington,  19  C.  B.,  N.  S.  342  ;  12 
L.  T.  633  ;  13  W.  R.  863. 

By  a  rule  of  a  com  trade  association  all  dis- 
putes arising  out  of  transactions  connected  with 
the  trade  are  to  be  referred  to  two  arbitrators,  to 
be  appointed  by  the  parties,  or,  if  they  refuse,  by 
the  cnairman  of  the  association.  A  broker 
having  entered  into  a  contract  for  the  sale  of 
com  per  account  of  F.  pursuant  to  the  rules,  F. 
denied  that  the  broker  was  his  agent,  and  re- 
fused to  deliver  the  com  or  appoint  an  arbitrator. 
The  chairman  having  appointed  arbitrators,  and 
an  award  having  been  made : — Held,  that  the 
court  would  not  make  the  award  a  rule  of  court 
unless  it  was  made  clearly  to  appear  that  the 
broker  was  the  agent  of  F.  Henshaw  ^  Falh, 
In  re,  12  L.  T.  638  ;  13  W.  R.  870. 

The  lease  of  a  farm  contained  a  clause  that 
if  the  premises  should  during  the  term  be 
sold,  the  tenant  should,  if  required  by  ihii  land- 
lord or  the  owners  for  the  time  being,  quit  at 
six  months'  notice,  and  the  tenant  and  landlord 
should  each  appoint  a  valuer  to  estimate  the 
compensation  to  be  given  to  the  tenant,  and  the 
valuers  should,  before  proceeding  to  value,  name 
an  umpire.  The  premises  having  been  sold 
during  the  term,  and  notice  given  to  the  tenant 
by  deed  between  the  parties,  the  amount  of  com- 
pensation to  be  paid  to  the  tenant  was  referred 
to  A.  and  B.,  or  such  third  person  as  they  should 
by  indorsement  thereon  before  proceeding  to 
value  appoint.  There  were  clauses  empowering 
the  arbitrators  to  examine  the  parties,  and  their 
witnesses,  and  requiring  the  parties  to  produce 
books,  &c.,  relating  to  the  matters  in  difference : 
—Held,  an  arbitration  within  17  &  18  Vict.  c. 
125,  s.  17.  Hopper,  In  re,  8  B.  &  S.  100  ;  2  L. 
R.,  Q.  B.  3^7  ;  36  L.  J.,  Q.  B.  97  ;  15  L.  T.  666  ; 
15  W.  R.  443. 

After  BsvosatioiL]— Where  an  agreement  to 
refer  matters,  not  under  seal,  was  afterwards 
duly  revoked  by  deed,  the  court  refused  an  appli- 
cation to  make  sudi  agreement  a  rule  of  court. 
Drury,  In  re,  38  L.  J.,  Ch.  278  ;  19  L.  T. 
763. 

Words  purporting  that  Bnlo  of  Oourt  not 
Intended.] — By  a  written  instrument  the  plaintiff 
agreed  to  build  four  houses  on  land  of  the  de- 
fendant, the  defendant  to  grant  the  plaintiff  a 
lease  when  the  houses  were  completed;  the 
architects  for  the  time  being  of  the  defendant 
were  to  certify  as  to  the  progress  of  the  work, 
and  if  there  should  be  any  unnecessary  delay  or 
unsatisfactory  conduct  on  the  part  of  the  builder 
with  regard  to  the  erection  of  the  buildings,  or 
any  matter  or  thing  connected  therewith  C*  the 


247 


ARBITRATION,    REFERENCE    AND    AWARD. 


248 


fact  of  such  delay  or  unsatisfactory  conduct  to 
be  ascertained  and  decided  in  writing  by  the 
architects,  against  whose  decision  Uiere  shall  be 
no  appeal "),  then  it  should  be  lawful  for  the 
defendant  to  employ  other  persons  to  execute 
the  works  and  to  sell  the  buildings  and  lease  the 
land  to  other  persons.  On  an  application  to 
make  the  agreement  a  rule  of  court,  under  the 
Common  Law  Procedure  Act,  1854,  s.  17 : — 
Held,  that,  assuming  the  agreement  to  be  *^  an 
agreement  or  submission  to  arbitration  "  within 
the  section,  the  clause  that  there  was  to  be  no 
appeal  against  the  decision  of  the  architects 
amounted  to  "  words  purporting  that  the  parties 
intended  that  it  should  not  be  made  a  rule  of 
court."  Wadsworth  v.  SmUh,  6  L.  R.,  Q.  B. 
S32  ;  40  L.  J.,  Q.  B.  118 ;  19  W.  R.  797. 

Agaiut  Will  of  one  Party.J^A  submission 
under  the  Lands  Clauses  Act,  1845,  s.  35,  may 
be  made  a  rule  of  court  against  the  will  of  the 
other  party.  Harper,  £je  parte.  18  L.  R.  Eq. 
539  ;  22  W.  R.  942. 


ii.  Eule  of  what  Cmrt. 

Where  an  order  of  reference  of  an  inferior 
court  of  record,  by  consent,  contained  a  clause 
that  the  order  might,  at  the  option  of  either 

Sirty,  be  made  a  rule  of  the  Court  of  Queen's 
ench,  under  8  &  9  Will.  3,  c.l5  :— Held,  that 
as  an  agreement  of  reference  between  the  par- 
ties, it  might  be  made  a  rule  of  court  Harlow 
V.  WiuMtanUy,  1  L.  M.  &  P.  425  ;  19  L.  J.,  Q.  B. 
430  ;  15  Jur.  426. 

Where  an  agreement  of  reference  is  to  be 
made  a  rule  in  the  alternative  of  one  of  two 
courts,  and  it  is  made  a  rule  of  one,  it  cannot  be 
made  a  rule  of  the  other.  Winpenny  v.  Bates, 
1  D.  P.  C.  559  ;  2  C.  &  J.  379  ;  2  Tyr.  466. 

A.  and  B.  entered  into  an  agreement  in  writing 
to  refer  a  pending  suit  and  all  other  matters  in 
difference  between  them.  The  agreement  con- 
tained a  stipulation  for  making  the  submission 
and  the  award  a  rule  of  court.  An  award  was 
made  accordingly,  but  no  proceeding  was  taken 
under  the  last-mentioned  stipulation.  B.  filed  a 
bill  in  equity  against  A.  to  set  aside  the  award, 
and  to  this  bill  A.  demurred.  The  Lord  Chan- 
cellor, overruling  the  decision  of  the  Vice-Chan- 
cellor  of  England,  allowed  the  demurrer,  on  the 
ground  that  the  jurisdiction  of  the  court  to  inter- 
fere by  bill  was  excluded  by  the  statute  :— Held, 
that  the  Court  of  Chancery  is  within  9  &  10 
Will.  3,  c.  15,  and  that  its  jurisdiction  must 
therefore  be  exercised  in  the  mode  pointed  out 
by  the  statute.  Heming  v.  Swinnerton,  2  Ph. 
19  ;  16  L.  J.,  Ch.  90  ;  10  Jur.  907. 

Where  a  cause  in  tlie  Exchequer  has  been  re- 
ferred by  a  judge's  order,  and  it  is  iMirt  of  the 
order  that  it  shall  be  made  a  rule  of  the  Queen's 
Bench,  there  is  no  objection  to  its  being  so  made. 
MiUtead  v.  CravfieU,  9  D.  P.  C.  124  ;  1  W.  P.  C. 
10. 


iil  Practice  thereon, 

Applioation  «z  parte.  ^-^An  application  for  an 
order  to  make  a  submission  to  arbitration  a  rule 
of  court  should  be  made  ex  parte  by  summons 
in  chambers.  Davey  and  Railway  Paumgers 
Auurance  Company,  In  re  Arbitration  bettoeen, 
49  L.  J.,  Ch.  568  ;  43  L.  T.  234— C.  A. 


An  order  of  reference  is  made  a  rule  of  court 
by  a  side-bar  rule,  which  is  always  ex  parte. 
Aoherts  v.  Beans,  6  B.  ^  8.  4. 

Whothor  Stamping  Veoeisary.] — ^An  agree- 
ment of  reference  of  a  cause,  in  which  the  costs, 
reference  and  award  were  to  abide  the  event, 
contained  a  clause  authorising  either  party  to 
make  it  a  rule  of  court.  The  arbitrator  found 
that  the  plaintiff  was  entitled  to  recover  a  less 
sum  than  201. : — Held,  that  it  might  be  made  a 
rule  of  court  without  being  stamped.  Lloyd  v. 
MansfU,  1  L.  M.  &  P.  130 ;  19  L.  J.,  Q.  B.  192. 

Xnlargomonti,  whothor  i^clnded.] — When  the 
object  is  to  set  aside  an  award,  the  court  will 
make  the  order  of  jeference  a  rule  of  court 
omitting  the  enlargements.  Grijf^  v.  WilkiCy 
20W.  R.  112. 

An  order  of  reference,  ^^ith  the  enlargements 
of  time  for  making  the  award  endorsed  on  the 
order,  may  be  made  a  rule  of  court  on  an  affi- 
davit verifying  the  handwriting  of  the  arbitrator 
to  the  indorsements,  and  there  need  not  be  an 
affidavit  either  by  the  arbitrator  or  by  the  attest- 
ing witness,  if  there  be  one,  verifying  the  times 
when  the  enlargements  were  made.  Roberts  v. 
Erans,  6  B.  &  S.  1  ;  34  L.  J.,  Q.  B.  73. 

Signed  at  Agont  for  Another.! — A  submission 
was  signed  by  A.  "  for  self  and  H.,"  A.  and  H. 
being  co-plaintiffs  ;  the  defendant  signed  below 
A.'s  signature.  Tlic  arbitrator  made  his  award 
in  favour  of  the  plaintiffs  : — Held,  that  on  pro- 
duction of  the  affidavit  shewing  that  H.  had 
given  A.  authority  to  sign  for  him,  or  had  sub- 
sequently ratifiea  his  signature,  the  submission 
and  award  might  be  made  a  rule  of  court. 
Aldington  v.  Cheshire,  15  C.  B.,  N.  S.  375;  9 
L.  T.  582  ;  11  W.  R.  202. 

Signed  by  one  Party.] — Under  special  circum- 
stances, the  court  will  make  a  submission  a  rule 
of  court,  though  such  submission  has  been  signed 
by  one  party  onlv.  Simpson,  In  re,  17  L.  T. 
617. 

Bole  dnxing  Vaeation.] — ^The  submission  to 
arbitration  may  be  made  a  rule  of  court  in 
vacation.     Taylor,  In  re,  6  B.  k  A,  217. 

Motion  made   on   Original  Submission.] — ^A 

motion  to  make  a  submission  a  rule  of  court 
must  be  made  upon  the  origpinal  submission  ; 
therefore,  if  it  is  in  the  possession  of  the  other 
party,  the  court  will  grant  a  rule  calling  on  him 
to  produce  it.  Bostim  {Lord)  v.  Mesham,  8 
D.  P.  C.  867  ;  1  W.  P.  C.  56. 

Where  an  award  is  made  on  a  submission  by 
order  of  reference  at  nisi  prius,  the  order  of 
reference  does  not  belong  exclusively  to  either 
party,  but  the  party  holding  it  holds  it  for  the 
benefit  of  both  parties,  and  is  bound  to  produce 
it,  in  order  to  its  being  made  a  rule  of  court. 
Bottomley  v.  Bnchley.  4  D.  &  L.  157. 

\\Tiere  two  parts  of  a  submission  were  exe- 
cuted, on  one  .of  which  only  the  arbitrator 
indorsed  the  enlargement  of  the  time  for  making 
the  award,  the  court  compelled  the  party  in 
whose  possession  it  was  to  make  it  a  rule  of 
court.  Smith,  In  re,  1  W.  W.  &  H.  314 ;  8 
D.  P.  C.  130. 

Copy  of  Submission,  when  Allowed.]— Or  the 
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court  will  grant  a  rule,  allowing  a  verified  copy 
of  the  submission  to  be  made  a  rule  of  court. 
Midland  Railioay  Qmpany^  In  re,  II  Jur.  904. 

But  if  one  of  two  parties  to  an  arbitration 
wishes  to  make  the  submission  a  rule  of  court, 
but  the  submission  is  in  the  possession  of  the 
other  party,  who  refuses  to  produce  it,  he  must 
apply  at  chambers  for  an  oider  to  produce  the 
submission  before  moving  the  court  for  a  rule  on 
a  verified  copy.  Gething  v.  Ibtkeringham^  13 
W.  R.  96  ;  8.  P.,  Bligh  v.  CAitton  or  Cottall, 
3N.  R.  117;  12W.  R.  102. 

An  agreement  of  reference  contained  a  clause 
for  ma^g  such  agreement  a  rule  of  court.  The 
award  being  published,  and  a  motion  about  to 
be  made  for  setting  it  aside,  the  party  interested 
in  opposing  such  motion  refused  to  produce  the 
agreement  for  the.  purpose  of  its  being  made  a 
rule.  The  court,  in  the  term  next  after  making 
the  award,  permitted  a  copy  of  the  agreement 
to  be  made  a  rule  of  court.  Plew*,  In  re,  6 
Q.  B.  845. 

An  order  of  reference,  with  the  appointment 
of  an  umpire,  and  two  enlaigements  indorsed 
thereon*  having  been  accidentally  destroyed,  the 
oourfr  allowed  a  duplicate  of  the  order,  together 
with  copies  of  the  indorsements  on  the  original, 
verified  by  affidavit,  to  be  made  a  rule  of  court. 
Parker  v.  Bach,  17  C.  B.  512. 

So,  where  from  some  misconduct  of  the  arbi- 
trator, the  original  order  of  reference  cannot  be 
obtained,  a  duplicate  may  be  made  a  rule  of 
court.     Thomas  v.  Philhy,  2  D.  P.  C.  145. 

XflSMt  of  Jmdieatiire  Aeta. — Where  a  reference 
to  arbitration  has  been  made  under  an  agree- 
ment, the  submission  ought  to  be  made  a  rule 
of  court,  according  to  the  practice  of  the  Com- 
mon Law  Courts  before  the  Judicature  Acts. 
Jone$  V.  Jones,  14  Ch.  D.  593  ;  43  L.  T.  76  j  29 
W.  R.  65— C.  A.     S.  a,  41  L.  T.  651. 

Gottf  of  Applieation.] — ^A  cause  was  referred 
by  a  judge^s  order  by  consent,  the  costs  of  the 
action,  reference  and  award  to  be  in  the  discre- 
tion of  the  arbitrator.  The  arbitrator  ordered 
the  defendant  to  pay  the  plaintiff  two  sums  of 
money  on  a  certain  day,  and  that  each  party 
should  bear  his  own  costs  of  the  action,  refer- 
ence and  award.  The  defendant  did  not  pay 
the  money  on  the  day  appointed,  and  the  plaintiff 
made  the  order  of  reference  a  rule  of  court,,  but 
before  any  demand  the  defendant  paid  the 
plaintiff  the  sum  awarded  : — Meld,  that  it  was 
in  the  discretion  of  the  court  to  order  the  defen- 
dant to  pay  the  costs  of  making  the  order  of 
reference  a  rule  of  court ;  and  as  that  step  had 
been  taken  by  the  plaintiff,  without  any  demand 
of  payment,  he  was  not  entitled  to  the  costs. 
Carter  v.  limg  Burial  Board,  5  H.  &  N.  523  ; 
29  L.  J.,  Ex.  293. 

Motion  to  make  a  submission  to  arbitration 
an  order  of  court,  the  order  not  being  required 
for  any  present  purpose,  was  refused  with 
costs.  Railway  Passenacrs  Assurance  Ckym- 
pany's  Act,  1864,  In  re,  Lisoombe,  In  re,  49  L. 
J.,  Ch,  236. 

••  Validity — CkmiUtion  preeedent  to  Action. 

JvrisdiotioiL  of  Courts  not  Oofted. — Agree- 
ments or  covenants,  that,  in  case  of  disputes 
between  the  parties,  all  matters  in  difference 


shall  be  referred  to  arbitration,  do  not  oust  the 
courts  of  law  or  equity  of  their  jurisdiction. 
Thompson  v.  Chamoek,  8  T.  R.  139  ;  S,  P.,  Mit- 
ehell  V.  Harris,  2  Ves.  Jun.  133  ;  Streets,  Righy, 

6  Ves.  822. 

A  deed  by  which  A.,  as  auditor  and  manager 
of  an  estate,  engaged  himself  that  he,  who  was 
a  barrister,  should  relinquish  so  much  of  his 
practice  as  was  incompatible  with  the  office, 
and  the  whole  if  required  by  S.,  the  employer, 
that  if  8.  should  revoke  the  appointment  without 
adequate  cause,  the  adequacy  to  be  determined 
in  like  manner,  S.  should  allow  A.  a  retiring 
pension  a  year  during  their  joint  lives  ;  and  that 
the  adequacy  of  the  cause  for  any  revocation  or 
resignation  should  be  determined  by  a  referee  ; 
with  a  proviso  for  other  reference  in  case  of 
necessity ; — Held,  first,  that  the  stipulation  for 
i-eferciice  was  not  void  as  ousting  the  courts  of 
jurisdiction.  Loivndes  v.  ,Stan{ford  and  War- 
rington {Earl),  18  Q.  B.  425  ;  21  L.  J.,  Q.  B. 
371. 

Held,  secondly,  that  A.,  being  dismissed  wrong- 
fully, might  sue  for  the  retiring  pension  without 
having  first  procured  the  adequacy  of  the  cause 
to  be  decided  upon  by  the  referee  ;  the  sense  of 
the  agreement  being  that  the  onus  of  proving 
the  iMlequacy  of  t^e  cause  to  be  adjudicated 
upon  should  lie  upon  that  party  who  did  an  act 
(whether  revocation  or  resignation)  determining 
the  employment.    lb, 

A.  granted  a  lease  of  a  coal  mine  to  B.  for  a 
term  of  years,  at  a  royalty,  and  B.  covenanted 
to  raise  at  least  4,000  tons  ;  and  it  was  agreed 
between  the  parties  that  if  any  difference  or 
question  should  arise  between  them  touching 
any  covenant  or  matter  expressed  in  the  d^d, 
or  its  meaning,  it  should  be  settled  by  two  arbi- 
trators, to  be  nominated  within  two  months 
after  the  difference  arose  ;  with  mutual  cove- 
nants to  obey  and  perfoiln  the  award,  and  not 
to  bring  any  action  or  suit  without  first  sub- 
mitting all  matters  to  arbitration  : — Held,  that, 
as  the  agreements  and  covenants  to  refer  were 
absolute  to  oust  the  jurisdiction  of  the  courtv, 
they  were  void  for  that  purpose,  and  could  not 
be  pleaded  to  an  action  for  not  raising  the  tons 
of  coal.  Hitrt^m  v.  Sayer,  4  H.  &  N.  643  ;  26  L.  J., 
Ex.  28  ;  5  Jur.,  N.  8.  989  ;  33  L.  T.,  0.  S.  287  ; 

7  W.  R.  735 ;  S.  P„  Lee  v.  Page,  30  L.  J.,  Ch. 
857  ;  7  Jur.,  N.  8.  768  ;  9  W.  R.  754. 

Action  on  a  contract  containing  a  prospective 
agreement,  that  if  any  difference  arose,  it  should 
be  referred ;  that  a  difference  arose,  and  a  refusal 
to  refer  : — Held,  that  the  action  lay.  Litingston 
V.  Ralli,  5  El.  &  Bl.  132  ;  24  L,  J.,  Q.  B.  269  ; 
1  Jur.,  N.  8.  594. 

The  plaintiff,  Mrs.  H.,  who  was  the  wife  of 
the  defendant,  claimed  specific  performance  of 
an  agreement  for  a  separation  deed  entered 
into  upon  the  compromise  of  a  suit  in  the  Divorce 
Court  which  was  instituted  by  the  husband 
against  the  wife  for  a  divorce  on  the  ground  of 
adultery.  The  agreement  was  signed  by  both 
husband  and  wife  after  the  husband's  evidence 
in  support  of  his  case  had  been  heard,  and  before 
the  wife's  defence  had  been  commenced,  and 
was  in  these  terms : — "  Petition  and  answer 
dismissed.  Deed  of  separation  with  usual  cove- 
nants ;  costs  of  prepanng  deed  to  be  borne  by 
Mr.  H.  Mr.  H.  to  pay  Mrs.  H.  for  herself  and 
child  or  children  150/.  a  year  quarterly,  Mrs.  H. 
to  maintain  the  child  or  children.  Mr.  H.  to 
pay  wife's  costs.    In  case  of  difference  in  work- 
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ing  out  thede  terms  matter  to  be  referred  to  Mr. 
W.  and  Dr.  D."  (the  leading  counsel  on  each 
side)  : — Held,  that  the  agreement  on  the  face  of 
it  being  complete,  the  arbitration  clause  could 
only  come  into  force  in  case  of  difference  be- 
tween the  parties,  and  did  not  oust  the  jurisdic- 
tion of  the  court  to  settle  the  deed  itself.  Hart 
V.  Hart,  18  Ch.  D.  670 ;  50  L.  J.,  Ch.  697  ;  45 
L.  T.  la  ;  SO  W.  R.  8. 

Condition  Precodent— Amonnt  or  Bi^nta  fiitt 
Determined  by  Arbitrator.] — It  is  a  principle  of 
law  that  parties  cannot  dt  contract  oust  the 
courts  of  their  jurisdiction ;  but  any  person  may 
oovcnant  that  no  right  of  action  shall  accrue  till 
a  third  person  has  decided  on  any  difference 
that  may  arise  between  himself  and  the  other 
party  to  the  covenant,  Scott  v.  Atery,  5  H.  L. 
Cas.  811  ;  26  L.  J.,  Ex.  303  ;  2  Jur.,  N.  S.  815. 
(Judgment  of  Exchequer  Chamber,  8  Ex.  487 ; 
22  L.  J.,  Ex.  287  ;  17  Jur.  810,  affirmed.) 

A.  effected  in  a  mutual  insurance  company  a 
policy  of  insurance  on  ship,  one  of  the  con- 
ditions of  which  was  that  the  sum  to  be  paid 
to  any  insurer  for  loss  should,  in  the  first  in- 
stance, be  ascertained  by  a  committee  ;  but  if 
a  difference  should  arise  between  the  insurer 
and  the  committee  relative  to  the  settling  of 
any  loss,  or  to  a  claim  for  average,  or  any  other 
matter  relating  to  the  insurance,  the  differ- 
ence was  to  be  referred,  in  a  way  pointed  out 
in  the  conditions ;  provided  always,  that  no 
insurer  who  refused  to  accept  the  amount  settled 
by  the  committee  should  be  entitled  to  maintain 
any  action  or  suit  in  equity  on  his  policy,  xmtil 
the  matter  had  been  decided  by  the  arbitrators, 
and  then  only  for  such  sum  as  they  should  award, 
and  the  obtaining  of  their  decision  was  declared 
a  condition  prec^ent  to  the  maintaining  of  an 
action  : — Held,  that  these  conditions  were  lawful, 
and  that  (even  should  the  difference  relate  to 
other  matters  than  those  of  mere  amount)  till  an 
award  made,  no  action  was  maintainable,    lb. 

A  condition  in  a  contract  to  refer  any  question 
which  may  arise  out  of  the  contract  will  be,  if 
so  stated,  a  condition  precedent  to  the  right  to 
sue  on  the  contract ;  but  unless  the  condition 
expressly  stipulates  that  until  arbitration  had 
no  action  shall  be  brought,  its  performance  is 
not  precedent  to  the  right  to  sue  on  the  con- 
tract. Jloj)er  V.  Lendmi,  1  El.  &  El.  825  ;  28 
L.  J.,  Q.  B.  260 ;  5  Jur.,  N.  S.  491  ;  7  W.  R.  441. 

Under  a  covenant  that  if  the  covenantor  do  or 
omit  a  certain  act,  lie  will  pay  to  the  covenantee 
such  damages  as  a  third  person  shall  award,  there 
is  (in  the  absence  of  fraud)  no  demand  at  law  or 
in  equity  unless  the  award  is  made.  Scott  v. 
Liverpool  Corporation,  8  De  G.  &  J.  334  ;  28 
L.  J..  Ch.  236  ;  6  Jur.,  N.  S.  106  ;  32  L.  T.,  O.  S. 
266  ;  7  W.  R.  153. 

A  policy  was  entered  into  with  a  company 
against  bodily  injury  from  any  railway  accident 
directly  affecting  the  assured  while  travelling  by 
a  passengers'  train.  There  was  a  condition,  that, 
in  case  of  difference  of  opinion  as  to  the  amount 
of  compensation  payable  in  any  case,  the  ques- 
tion should  be  referred  to  a  i)erflon  to  be  named 
by  the  secretary  for  the  time  being  of  the  Master 
of  the  Rolls,  and  all  expenses  should  be  subject 
to  the  decision  of  such  arbitrator,  and  the  award 
made  on  such  arbitration  was  to  be  taken  as  a 
final  settlement  of  the  question,  and  might  be 
made  a  rule  of  court : — Held,  that  a  reference, 
in  the  manner  prescribed,  was  a  condition  prece- 


dent to  bringing  an  action  for  an  injury  within 
the  jx)licy.  Brattnttein  v.  AccidsntiU  Death 
Innurance  Company^  1  B.  &  8.  782 ;  31  L,  J., 
Q.  B.  17. 

A  policy  was  subject  to  the  following  rule  : — 

"  AH  average  claims  and  claims  of  abandon- 
ment shall  be  adjusted  and  settled,  conformably 
to  the  custom  of  Lloyd's  or  the  Royal  Exchange, 
by  a  professional  average-stater.  But  should  the 
committee  or  the  assured  be  dissatisfied  by  the 
adjustment,  they  may  refer  the  same  to  two  pro- 
fessional average-staters,  or  to  two  other  compe- 
tent persons,  with  power  to  such  two  persons  to 
appoint  an  umpire,  and  the  award  of  such  two 
persons  shall  be  final ;  and  all  other  cases  of  dis- 
pute, of  whatever  nature,  shall  be  referred  in  like 
manner ;  but  the  committee  or  assured,  by  mutual 
consent,  may  refer  all  such  adjustments  or  dis- 
putes to  one  person  only,  whose  award  shall  also 
be  final,  and  no  action  shall  be  brought  until  the 
arbitrators  have  given  their  decision  : " — Held, 
that  no  action  coidd  be  maintained  on  the  policy 
for  a  total  loss  until  the  claim  had  been  adjusted 
and  settled  by  arbitration,  in  pursuance  of  the 
rule.  Trediccn  v.  HoJman,  1  H.  &  C.  72  ;  31 
L.  J.,  Ex.  389  ;  8  Jur.,  N.  S.  1080 ;  10  W.  R. 
652. 

In  an  action  for  the  price  of  goods,  a  plea,  that 
there  being  a  dispute  as  to  their  quality  and  the 
price,  it  was  agrwKl,  that  the  buyer  should  pay  to 
the  seller  the  amount  of  the  price  claimed,  less  the 
sum  in  dispute,  and  should  deposit  that  sum  in  the 
hands  of  a  thinl  party  as  stakeholder,  tintil  such 
dispute  should  be  adjusted,  and  that  he  had  done 
so,  and  was  ready  to  concur  in  an  adjustment,  is 
a  good  plea.  Page  v.  Meek,  3  B.  &  S.  259  ;  32 
L.  J.,  Q.  B.  4  ;  7  L.  T.  270 ;  11  W.  R.  23. 

A  contract  contained  a  clause  that  the  engineer 
for  the  time  being  should  have  power  to  make 
such  additions  to  or  deductions  from  the  work  as 
he  might  think  proper,  and  to  make  such  altera- 
tions and  deviations  as  he  might  judge  expedient 
during  the  progress  of  the  work  ;  and  if  by  reason 
thereof  he  should  consider  it  necessary  to  extend 
the  time  for  the  completion  of  the  work,  or  other- 
wise, the  time  of  completion  should  be  deemed  to 
be  not  extended  ;  ana  that  the  value  of  all  such 
additions,  deductions,  alterations  and  deviations, 
should  be  ascertained  and  added  to  or  deducted 
from  the  amount  of  the  contract  price.  That  in 
the  event  of  the  contractors  failing  to  complete 
their  work  within  the  specified  time,  they  should 
pay  M'  as  liquidated  damages  for  each  day  be- 
tween the  day  specified  for  completion  and  the 
day  when  the  work  should  be  completed  and  ready 
for  delivery.  And  if  any  doubt,  dispute  or  dif- 
ference should  arise  concerning  the  work,  or  re- 
lating to  the  quantity  or  quality  of  the  materials 
employed,  or  as  to  any  additions,  alterations,  de- 
ductions or  deviations  made  to,  in,  or  from  the 
work,  the  same  should  from  time  to  time  be  re- 
ferred to  and  decided  by  the  engineer,  whose  deci- 
sion should  be  final  and  binding  on  both  parties. 
The  defendant,  by  directing  extra  work,  rendered 
the  pei-formjince  of  the  contract  by  the  contractors 
within  the  stipulated  time  impossible.  In  an  ac- 
tion to  recover  the  amount  of  extra  works  : — 
Held,  that  the  ascertainment  of  the  value  of  the 
extra  works  was  a  condition  precedent  to  the 
right  of  the  contractors  to  maintain  their  action. 
Wc«twood  V.  Secretary  of  State  for  India,  1  N.  R. 
262  ;  7  L.  T.  736  ;  11  W.  R.  261. 

Held,  also,  that  the  defendant  having  by  his 
own  act  rendered  the  performance  of  the  contract 
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impossible  within  the  stipulated  time,  was  not  en- 
titled to  set  off  the  penalties,  although  there  had 
been  no  extension  of  the  time  for  completion  by 
the  engineer.    2b, 

Bja  policy  of  insurance  a  company  covenanted 
to  indemni^  the  assured  against  loss  by  fire, 
"according  to  the  exact  tenor  of  the  articles 
subjoined."  One  of  the  articles  subjoined  was  in 
the  following  terms : — All  persons  assured  by  this 
corporation  are,  upon  any  loss  or  damage  by  fire, 
forthwith  to  give  notice  to  the  oflice  in  London, 
or  to  the  known  agents  of  the  corporation,  and 
within  fifteen  days  after  such  fire  deliver  in  as 
particular  an  account  of  their  lo&s  or  damage  as 
the  nAture  of  the  case  may  admit*  and  make 
proof  of  the  same  by  their  oath  or  affirmation, 
and  that  of  their  domestics  or  servants,  and  by 
their  books  of  accounts  and  such  other  proper 
vouchers  as  may  be  required ;  which  loss  or 
damage,  after  the  same  shall  be  adjusted,  shall 
immediately  be  paid  in  money  by  the  corpora- 
tion without  any  deduction,  or  they  shall  at  their 
option  forthwith  provide  or  supply  the  assured 
with  the  like  quantity  and  quality  of  goods  with 
those  burnt  or  dam^(ed  by  fire,  or  at  the  expira- 
tion of  sixty  days  after  notice  of  the  fire  they 
shall  expend  in  rebuilding  or  repairing  any 
building  damaged  or  destroyed  by  nre,  the  sum 
assured  thereon,  under  the  direction  of  able  and 
experienced  workmen,  if  the  loss  and  damage 
shall  in  their  opinion  amount  thereto.  In  case 
any  difference  shall  arise  touching  any  loss  or 
damage,  such  difference  shall  be  submitted  to  the 
judgment  and  determination  of  arbitrators  in- 
differently chosen,  whose  award  in  writing  shall 
be  conclusive  and  binding  on  all  parties ;  but  if 
there  shall  appear  any  fraud  or  j^se  swearing, 
the  claimant  shall  forfeit  all  benefit  of  claim  : — 
Held,  that  the  covenant  was  not  an  absolute 
covenant  to  indemnify  with  a  collateral  agreement 
to  refer  disputes  to  arbitration,  but  was  a  covenant 
to  pay  an  amount  adjusted  between  the  parties 
by  agreement  or  arbitration,  and,  therefore,  that 
the  adjustment  of  the  amount  was  a  condition 
precedent  to  a  right  to  sue  on  the  covenant  in  the 
policy.  EllUrtt  v.  Itoyal  EjccKan^e  Axguraiiee 
(hrporatim.  2  L.  R.,  Ex.  237  ;  36  L.  J.,  Ex.  129  ; 
16  L.  T.,  399  ;  15  W.  R.  907. 

A.  entered  into  a  written  contract  with  M.  for 
the  purchase  of  a  cargo  of  wheat.  The  contract 
contained  a  clause,  **  should  any  dispute  arise, 
the  contract  not  to  be  void,  it  being  agreed  by 
buyers  and  sellers  to  leave  the  same  to  be  settled 
by  two  London  com  factors,  respectively  chosen, 
with  pow^r  to  call  in  an  umpire,  whose  decision 
is  to  be  final."  A.  brought  an  action  to  recover 
his  deposit  on  the  ground  of  misdescription  of  the 
subject-matter  of  the  contract,  and  applied  to  set 
aside  the  nomination  of  an  arbitrator  by  M.  Some 
imputations  of  fraud  in  A.'s  conduct  were  made 
by  M.,  but  were  denied  by  A. : — ^Held,  that  the 
words  of  the  contract  were  large  enough  to  make 
these  matters  of  differance,  the  settlement  of 
which  should  be  enforced  by  arbitration.  Alt^x^ 
ander  v.  Mendl,  22  L.  T.  609. 

A  building  contract  contained  a  clause  that. 
In  case  of  difference  between  the  contractor  and 
his  employer,  the  award  in  writing  of  the  archi- 
tect in  all  matters  connecte<l  with  the  works,  or 
fteir  execution,  or  the  value  of  extra  work,  or 
teductiona,  or  the  meaning  of  the  plans  or  speci- 
fications, should  be  final  and  conclusive,  so  &r  as 
the  law  {)ermitted,  and  such  award  should  be  a 
condition  precedent  to  any  proceeding  whatever 


at  law  or  in  equity  in  respect  of  any  matter  or 
thing  which  could  or  might  be  the  subject  of 
such  award  : — Held,  that  the  architect's  award 
was  not  a  condition  precedent  to  an  action  by 
the  employer  against  the  contractor  for  not  com- 
pleting the  buildings,  and  for  leaving  them  un- 
finish^.    Manjffield  v.  Doolin,  4  Jr.  R.,  C.  L.  17. 

The  rules  of  a  marine  insurance  association 
provided  that  disputes  should  be  referred  to  arbi- 
tration : — Held,  that  the  assurer  was  not  bound 
to  submit  a  legal  point  to  the  decision  of  arbi- 
tration before  suing  in  equity.  Alexander  v, 
Campbell,  41  L.  J.,  Ch.  478  ;  27  L.  T.  26. 

A  policy  in  a  mutual  insurance  society  was 
subject  to  the  following  rules  :— (1)  That  the 
directors  should  have  full  power  to  adjust,  settle 
and  decide  all  claims  and  determine  all  disputes 
between  the  society  and  its  members,  and  that 
their  decision  should  be  final,  and  that  no  mem- 
ber should  be  allowed  to  bring  any  action  for 
any  claim  on  the  society  "  except  as  is  provided 
by  these  presents  ;  "  and  (2)  that  in  all  cases  of 
loss  of  any  vessel  the  directors  should  examine 
into  the  circumstances  and  make  such  decision 
and  regulations  thereon  as  in  their  judgment  the 
case  might  require,  and  that  the  owner  should 
not  prosecute  any  action  without  their  consent ; 
and  (3)  that  if  any  member  should  be  dissatisfied 
with  the  decision  of  the  directors  he  should  take 
certain  specified  steps  to  obtain  a  revision  there- 
of, in  the  first  instance  by  a  board  of  directors 
or  ultimately  by  a  special  general  meeting,  the 
decision  of  which  last  was  to  be  final : — Held, 
that  an  action  could  be  maintained  on  a  policy 
for  a  total  loss  though  no  final  decision  by  a 
special  general  meeting  had  been  obtained  in 
accordance  with  these  rules.  Edwardtt  v.  Aber» 
ayron  MnUial  Ship  Ifumrance  Society^  1  Q.  B. 
D.  563  ;  34  L.  T.  457— C.  A. ;  reversing  44  L.  J., 
Q.  B.  67  ;  23  W.  B.  304. 

A  lessee  covenanted  with  the  lessor  that  he 
would  keep  such  a  number  only  of  hares  and 
rabbits  as  would  do  no  injury  to  the  crops,  and 
that  in  case  he  kept  such  a  number  as  should 
injure  the  crops  he  would  pay  a  fair  and  reason- 
able compensation,  the  amount  of  such  compen- 
sation, in  case  of  difference,  to  be  referred  to  two 
arbitrators,  or  an  umpire.  The  lessor  having 
brought  an  action  for  breach  of  covenant,  alleg- 
ing that  the  lessee  had  not  kept  such  a  number 
only  of  hares  and  rabbits  as  would  do  no  injury, 
but  had  ^ept  such  a  number  as  did  injury,  and 
had  neglected  to  pay  any  compensation  : — Held, 
that  u{)on  the  true  construction  of  the  lease  the 
cr)vcnant  to  refer  the  amount  of  compensation 
was  a  collateral  and  distinct  covenant,  and  that 
the  action  was  maintainable,  although  there  had 
been  no  arbitration.  Daimon  v.  Fitzgerald 
(Lord),  1  Ex.  D.  257  ;  45  L.  J.,  Ex.  893  ;  85 
L.  T.  220  ;  24  W.  R.  773— C.  A.  Reversing  judg- 
ment of  the  Exchequer,  9  L.  R.,  Ex.  7  ;  43  L.  J., 
Ex.  19  ;  29  L.  T.  776 ;  23  W.  R.  162. 

When  a  contract  has  provided  that  the  certifi- 
cate of  the  engineer  or  of  an  arbitrator  shall  be 
a  condition  precedent  to  payment,  the  court  does 
not  obtain  jurisdiction  because  of  the  power  to 
refer  to  arbitration.  Sharpc  v.  San  Paulo  Rail* 
way  Company,  8  L.  R.,  Ch.  597  ;  29  L.  T.  9. 

When  under  an  agreement,  legislatively  con- 
firmed, the  parties  were  bound  to  settle  by  arbi- 
tration all  differences  that  might  arise  between 
them  as  to  the  meaning  and  effect  of  the  agree- 
ment, or  as  to  the  mode  of  carrying  it  out : — 
Held,  that  the  jurisdiction  of  the  courts  was.  by 
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thiff  agreement,  excluded,  and  that  all  disputes 
arising  under  it  must  be  settled  by  arbitration. 
CkUedonmn  Railtcay  Ck^mpany  y.  Oreenock  and 
Wemy$9  Railway  Company ^  2  L.  B.,  8c.  App. 
Cas.  347. 

The  plaintiff  bought  of  the  defendant  jute  of 
a  particular  mark,  to  arrive  from  Calcutta,  the 
d^endant  guaranteeing  the  jute  to  be  of  the 
average  quality  of  that  mark  as  hitherto  im- 
ported, and  promising  that  if  found  to  be  inferior 
a  fair  allowance  should  be  made  to  the  plaintiff. 
The  quality,  as  alleged  by  the  plaintiff,  was 
found  to  be  inferior,  and  damages  were  claimed 
accordingly.  The  defendant  stated  in  defence 
that  the  purchase  was  subject  to  a  term  that  in 
tLe  event  of  any  dispute  arising  out  of  the  con- 
tract, it  was  to  be  referred  to  jute  brokers  for 
arbitration,  and  that  any  reference  to  arbitra- 
tion was  to  be  demanded  within  fourteen  days 
of  final  landing  of  the  jute.  The  defendant 
alleged  that  this  was  a  dispute  arising  out  of  the 
contract,  and  no  reference  was  demanded  within 
the  stipulated  time  : — Held,  that  this  was  a  good 
defence  to  the  action.  Pompe  v.  Fuchs,  34  L.  T. 
800. 

A  clause  which  stipulates  that  all  matters 
in  difference  which  should  arise  touching  the 
agreement  should  be  submitted  to  arbitration, 
and  prohibits  any  action  being  brought  in  respect 
of  the  matters  actually  submitted  to  arbitration, 
is  a  collateral  and  independent  agreement,  and 
an  award  thereunder  is  not  a  condition  precedent 
to  such  action,  except  as  regards  such  sums  as 
under  the  agreement  are  not  payable  until  the 
amount  thereof  has  been  ascertained  by  such 
award.  Collins  v.  Locke^  4  App.  Cas.  674  ;  48  L. 
J.,  P.  C.  68  ;  41  L.  T.  292  ;  28  W.  R.  189.— P.C. 

Where  by  a  written  agreement  a  tenant  of  a 
furnished  house  agrees  at  the  expiration  of  the 
tenancy  to  deliver  up  possession  of  the  house  and 
the  furniture  in  good  order,  and  in  the  event  of 
loss,  damage,  or  breakage,  to  make  good  or  pay 
for  the  same,  the  amount  of  such  payment  it 
disputed  to  be  settled  by  two  valuers,  the  settle- 
ment of  the  amount  of  the  payment  by  the 
valuers  is  a  condition  precedent  to  the  right  of 
the  landlord  to  bring  an  action  in  respect  of  the 
dilapidations.  Babbage  v.  Coulhurn^  9  Q.  B.  D. 
235  ;  51  L.  J.,  Q.  B.  638  ;  46  L.  T.  283  ;  30  W.  B. 
950.  Affirmed,  9  Q.  B.  D.  237,  n. ;  52  L.  J.,  Q.  B. 
50  ;  46  L.  T.  794  ;  30  W.  B.  950,  n.— C.  A. 

IMspnte  between  Building  Society  and  Mem- 
ber.]— By  the  rules  of  a  building  society  incor- 
porated under  the  Building  Societies  Act,  1874, 
it  was  provided,  pursuant  to  s.  16,  sub-s.  9  of  the 
act,  that  a  referenee  of  every  matter  in  dispute 
between  the  society  and  any  member  of  the 
society  should  be  referred  to  the  arbitration  of 
the  registrar  of  friendly  societies.  The  plaintiff, 
who  was  an  advanced  member  of  the  society  and 
had  executed  a  mortgage  for  securing  his  sub- 
scriptions and  fines  in  respect  of  the  advance, 
commenced  an  action  against  the  society  for  an 
account  in  respect  of  the  mortgage  transaction  : 
— Held,  that  the  jurisdiction  of  the  court  was 
ousted,  and  that  the  society  was  entitled  to  have 
the  dispute  referred  to  arbitration.  Wright  v. 
Monarch  Investment  Building  Society  (5  Ch.  D. 
726)  approved.  Hack  v.  London  Provident 
Building  Society,  23  Ch.  D.  103  ;  52  L.  J.,  Ch. 
641  ;  48  L.  T.  247  ;  31  W.  R.  392— C.  A.  Affirm- 
ing 62  L.  J.  Ch.  225  ;  31  W.  R.  378. 

Seejurther,  Buildino  Society, 


f.  Compulaorsr  Beferenoes. 


Statute.  ]— By  17  &  18  Vict,  c  125,  s.  3,  if  it 
be  made  appear  at  any  time  after  issuing  the 
writ,  to  the  satisfacti^m  of  the  court  or  a  judge ^ 
upon  application  of  either  party,  that  the  matter 
in  dispute  consists  wholly  or  in  part  of  matters 
of  mere  account  which  cannot  be  conveniently 
tritd  in  the  ordinary  way,  the  court  or  a  judge 
may  decide  the  matter  in  a  summary  manner  or 
order  the  matter,  either  wholly  or  in  part,  to  he 
referred  to  ana  rbitrator  appointed  by  the  parties^ 
or  to  an  officer  of  the  court  [or  in  country  cause* 
to  thejud^e  of  a  county  court — (But  by  21  &  22 
Vict.  c.  74,  s.  5,  this  provision,  as  to  references  to 
a  cmmty  court  judge,  is  repealed)'],  upon  such 
terms  as  to  costs  and  otherwise  as  the  court  or 
judge  thinhs  reasonable,  and  the  de-eision  or  order 
of  the  court  or  judge,  or  the  award  or  certijieate 
of  the  referee,  shall  be  enforceable  by  the  same 
process  as  the  finding  of  a  jury  upon  the  matter 
referred. 

By  sect.  6,  if  upon  the  trial  of  an  issue  offaet, 
which  the  parties  have  consented  to  try  before  a 
judge,  it  shall  appear  to  him  that  questions 
arisiTig  thereon  involve  matter  of  account,  he  may 
order  sueh  account  to  be  referred. 

At  what  period  Order  made.]— A  judge  at  nisi 
prius  has  no  ]X)wer  to  order  a  compulsory  re- 
ference of  matters  of  account,  since  sect.  3  only 
applies  to  a  reference  before  trial,  and  the  6th 
section  to  a  reference  by  a  judge  on  a  trial  with- 
out a  jury.  Robson  v.  Lees^  6  H.  &  N.  258  ;  30 
L.  J.,  Ex.  235  ;  7  Jur.,  K  S.  244  ;  4  L.  T. 
ol6. 

A  judge  at  nisi  prius  cannot,  under  the  Com- 
mon Law  Procedure  Act,  1854,  s.  6,  refer  a  cause 
after  the  jury  is  sworn,  for  that  section  only 
applies  where  the  judge  is  trying  without  a 
jury.  Jeffries  v.  Lovell,  23  L.  T.  782  ;  19  W.  R. 
408. 

A  judge  compulsorily  referred  a  cause  after  the 
jury  was  sworn,  stating  that  he  did  so  as  if  sitting 
in  camera : — Held,  that  he  had  no  power  to  do  bo, 
but  he  must  first  discharge  the  jury,  and  adjourn 
the  court,  before  he  can  be  in  a  position  to  sit  in 
camera,  and  refer  the  cause.  Morgan  v,  Ainslie, 
28  L.  T.  120. 

Jnriidietion  of  Judge.]— Assuming  that  a 
judge  at  nisi  prius  cannot,  merely  upon  an  ap- 
plication by  one  party,  refer  a  case  to  arbitra- 
tion, yet  if  a  judge  at  chambers  has  dismissed  an 
order  for  that  object,  on  the  terms  of  the  cause 
being  thus  referred,  if  the  judge  at  nisi  prius  is 
of  opinion  that  the  cause  cannot  be  disposed  of 
at  nisi  prius,  he  may  act  upon  such  oraer,  and 
refer  the  cause  to  arbitration  without  consent. 
Purdie  v.  Fumesn,  4  F.  &  F.  942. 

A  judge  of  the  Mayor's  Court,  and  at  nisi 
prius,  has  no  power  to  order  a  cause  to  be 
compulsorily  referred  against  the  will  of  one  of 
the  parties.    Morgan  v.  Ainslie,  28  L.  T.  120. 

Biepnte  eoneisting  wholly  or  in  part  of  Xat- 
tert  of  Accoimt] — When  it  appears  that  the 
matter  in  dispute  in  an  action  consists  in  part 
only  of  matters  of  account,  the  court  or  judge 
may  not  refer  the  whole  matter  compulsorily 
under  17  &  18  Vict.  c.  125  (the  Common  Law 
Procedure  Act,  1854).  s.  3.  Clow  t.  Harper,  3 
Ex.  D.  198  ;  47  L.  J.,  Ex.  393  ;  38  L.  T.  269  ;  26 
W.  R.  364— C.  A. 

Therefore,  where  in  an  action  for  breach  of 


257 


ARBITRATION,    REFERENCE    AND    AWARD. 


258 


ooTenants  in  a  lease  to  repair  and  to  leave  the 
premiaes  in  snbstantial  repair,  the  defendant 
denies  the  whole  of  the  breaches,  thns  raising  a 
qaestion  as  to  his  liability,  the  court  has  no 
jnriadiction  to  refer  the  action  comptdsorilj 
under  the  above  section.  Ih,  But  see  ward  v. 
PiUey,  6  Q.  B.  D.  427  ;  49  L.  J.,  Q.  B.  706  ;  43 
L.  T.  301 ;  28  W.  R.  937— C.  A. 

An  action  may  be  referred  nnder  s.  3  of  the 
Common  Law  Procednre  Act,  1854,  although  the 
qaestion  in  dispute  does  not  consist  entirely  of 
matters  of  mere  acooiint.  Martin  Y.  fSffe^  49 
L.  T.  107  ;  31  W.  R.  840.  But  in  C.  A.,  though 
not  reversed,  the  matter  was  referred  to  an 
official  referee. 

The  plaintifEs  'sued  the  defendant  for  7,129,300 
cubic  feet  of  gas  sold  and  delivered,  during  a 
period  of  nearly  five  years,  at  a  price  of  2s,  hd.  per 
1000  cubic  feet.  The  defendant,  as  to  part  of  the 
claim,  paid  money  into  court,  and  pleaded,  as  to 
the  residue,  never  indebted  and  payment.  He 
then  obtained  an  order,  compulsorily  referring 
the  action,  on  the  ground  that  the  matter  in 
dispute  was  wholly  or  in  part  one  of  mere  ac- 
count, which  could  not  conveniently  be  tried  by 
a  jury.  The  plaintiff  applied  to  rescind  this 
order,  alleging  that  they  proposed  at  the  trial  to 
attempt  to  prove  that  the  defendant  had  been 
guilty  of  fmudulent  conduct  by  the  secret 
abstraction  of  their  gas,  and  that  upon  this  ques- 
tion, which  would  r^:ulate  the  damages  awarded, 
they  were  entitled  to  the  verdict  ot  a  jury  : — 
Held,  that  the  nature  of  the  dispute  was  not 
altered  because  the  plaintiffs  imputed  fraud  to 
the  defendant  in  relation  to  it ;  that,  substan- 
tially, the  matter  was  one  wholly  or  in  part  of 
mera  account,  which  could  not  be  conveniently 
tried  fay  a  jury,  and  that,  therefore,  the  order 
was  rightly  miade.  Birmingham  and  Stafford- 
thire  Oa$  Ojmpany  v.  Ratcliff,  6  L.  R.,  Ex.  224  ; 
40  L.  J.,  Ex.  136  ;  19  W.  R.  776. 

When  a  matter  in  dispute  consists  wholly  or 
in  part  of  matters  of  mere  account,  the  court  or 
a  judge  has  power  to  order  a  reference  either  of 
the  whole  or  a  part  only.  Browne  v.  Emerson^ 
17  C.  B.  361 ;  25  L.  J.,  C.  P.  104  ;  2  Jur.,  N.  8. 
190. 

In  an  action  on  an  attomey*s  bill,  there  being  a 
dispute  as  to  items,  and  also  a  defence  on  the 
ground  of  negligence,  and  a  judge  having  made 
an  order  to  refer  compulsorily  the  matter  to  the 
master,  the  court  refused  to  disturb  the  order, 
it  not  having  been  made  to  appear  on  the  part  of 
the  defendant  at  chambers  that  the  defence  of 
negligence  was  so  distinct  as  that  it  ought  to  be 
tried  by  a  jury.  Reeee  v.  Chaffers ^  7  L.  T.  781  ; 
11  W.  B.  307. 

Charge  of  Frand.] — ^The  mere  fact  that  some 
cue  item  in  the  account  may  involve  a  charge  of 
fraud  does  not  oust  the  jurisdiction  of  the  judge 
to  order  that  the  cause  be  referred  to  the  master. 
Imhof  V.  Sutton,  2  L.  R.,  C.  P.  406  ;  36  L.  J., 
C.  P.  130  ;  15  L.  T.  578. 

A  plaintifTs  claim  consisted  partly  of  matters 
of  mere  account,  which  could  not  be  conveniently 
tried  bv  a  jury,  and  partly  in  respect  of  commis- 
sion, which  the  plainriff  had  paid  to  the  defendant 
for  orders  for  goods,  and  which  the  plaintiff 
Booght  to  recover  back,  on  the  ground  that  such 
oid^  were  fictitious  : — Held,  that  a  judge  had 
jurisdiction  to  refer  the  case  compulsorily  to  a 
master ;  and  the  court  refused  to  mtezf ere  with 
the  judo's  exercise  of  sach  jurisdiction.  2h. 
▼OL.  I. 


In  an  action  for  work  done  and  materials  pro- 
vided, a  judge,  at  the  instance  of  the^aintiff, 
made  a  compulsory  order  of  reference.  When  be- 
fore the  master,  the  plaintiff,  on  crossiezamina- 
tion,  charged  the  defendant  with  having  misled 
and  deceived  him  in  respect  of  a  clause  of  the 
contract  entered  into  between  them.  On  motion 
by  t^e  def endwit  for  a  rule  to  shew  cause  why  the 
issue  between  the  parties  should  not  be  tried,  and 
on  affidavits  stating  that  the  defendant  would  ba 
seriously  prejudiced  if  the  question  of  fact  was 
not  tried  by  a  jury,  and  that  a  question  of  law 
would  arise  which  ought  to  be  reserved,  the  court 
refused  the  rule,  on  the  ground  that  the  question 
was  one  within  the  province  of  the  master  to  de- 
cide. Trickett  v.  Oreen^  1  H.  &  R.  63 ;  35  L.  J., 
C.  P.  69;  11  Jur.,  N.  S.  1037;  13  L.  T.  405;  14 
W.  R.  141. 

Defence  of  Kon-liability.] — A  plaintiff  sued 
for  work  and  labour  as  an  auctioneer,  and  before 
plea  the  defendant  applied  for  an  order  to  refer 
the  matter  to  a  master  upon  an  affidavit  which 
stated  "  that  the  matter  in  dispute  in  this  action 
consists  of  mere  matter  of  account,  which  cannot 
be  conveniently  tried  in  the  ordinary  way," 
which  order,  though  opposed  by  the  plaintiff, 
was  accordingly  made.  Upon  a  subsequent  ap- 
plication by  the  plaintiff  to  set  aside  such  order, 
upon  the  ground  that  an  action  for  work  and 
labour  was  not  within  the  operation  of  the 
C,  L.  .P.  Act,  1852,  s.  3,  and  that  it  would  be 
competent  to  the  defendbant  to  set  up  a  defence 
of  non-liability : — Held,  that  such  action  is  within 
the  operation  of  the  clause,  and  that  if  when  be- 
fore the  master  the  defendant  sets  up  any  other 
matter  of  defence,  then  will  be  the  proper  time 
for  the  plaintiff  to  apply  to  rescind  the  order. 
Clark  Y.  Ware,  17  L.  T.  144. 

• 

Xatten  of  Aoooiut,  what  are.]— A  judge  has 
power  to  refer  an  action  for  dilapidiationB. 
Angell  v.  Fulgate,  7  H.  &  N.  396  ;  31  L,  J.,  Ex. 
41 ;  5  L.  T.  322 ;  10  W.  R.  83 ;  S,  P.,  Pell  v. 
Addison,  2  F.  &  F.  291. 

And  when  money  is  paid  into  court,  and  the 
question  is  only  as  to  the  amotmt  of  the  dilapida- 
tions. Cummings  or  Ct^mmin  v.  Birkett,  3 
H.  &  N.  156 ;  27  L.  J.,  Ex.  216  ;  4  Jur.,  N.  S. 
242. 

The  court  refused  to  refer  compulsorily  an 
action  upon  bills  of  exchange.  Pellatt  v.  Mark- 
toick,  3  C.  B.,  N.  S.  760. 

After  the  writ  in  an  action  upon  a  bond  to 
secure  lOOOZ.  had  been  served,  the  defendant 
wrote  a  letter,  stating  that  he  had  paid  430^ 
over  and  above  all  interest  which  he  was  liable 
to  pay;  and  that  he  was  ready  to  pay  the 
balance,  b70l.  After  receipt  of  this,  the  attorney 
for  the  plaintiff  delivered  a  declaration,  to  whicb 
the  defendant  pleaded  payment.  When  the 
cause  was  in  the  paper  for  trial  a  judge's  order 
was  given,  by  consent,  for  a  reference  to  the 
master,  who  afterwards  made  his  allocatur  in 
the  plaintiff's  favour  for  74U.  2*.  6d.  and  costs; 
The  defendant  became  bankrupt  between  the 
receipt  of  the  letter  and  the  allocatur  : — Held, 
that  there  was  no  negligence  on  the  part  of  the 
attorney  in  his  not  applying,  after  the  recei]  t 
of  the  letter,  for  an  order  compulsorily  to 
refer  the  cause.  Chapman  v.  Van  Toll,  8 
EL  &  BL  396 ;  27  L.  J.,  Q.  B.  1 ;  3  Jur.,  N.  8. 
1126. 

Where,  in  an  ejectment  against  a  builder,  on 
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a  clause  of  forfeiture  in  a  building  oontract,  an 
order  of  nisi  prius  had  been  made,  under  which 
the  buildings  were  to  be  sold,  and  the  builder 
paid  the  balance  due  to  him  out  of  the  proceeds, 
and  he  afterwaids  sued  the  employers  for  money 
had  and  reoeived,  and  also  for  improperly  selling, 
the  court  declined  either  to  stay  this  action,  or 
to  refer  to  the  master.  Orphan  Working  School 
iTruHs69)  V.  Henley,  27  L.  J.,  Ex.  426. 

Where  there  was  a  set-off  to  an  attomey^s  bill, 
and  the  question  of  retainer  might  arise  on  many 
of  the  items :— Held,  that  the  cause  inrolved 
matter  of  account,  which  could  not  be  con- 
yeniently  tried,  and  therefore  that  it  must  be 
referred.     Qoodred  v  SedU^  2  F.  &  P.  382. 

Aiaendment  of  Order.]-^An  order,  which  was 
opposed  by  the  plaintiff,  referred  *^  the  cause  and 
all  matters  in  difference  ; "  an  award  was  made 
in  his  favour,  stating  that  there  were  no  matters 
in  difference  but  those  in  the  cause.  On  a 
motion  to  set  aside,  for  irregularity,  a  fieri 
facias  issued  on  this  award  as  on  a  compulsory 
reference,  the  court  directed  the  words  "  and  all 
matters' in  difference"  to  be  struck  out  of  the 
order,  as  having  been  improvidently  inserted. 
Kendil  v.  Merrett,  18  0.  B.  173  ;  25  L.  J.,  C.  P. 
251 ;  2  Jur.,  N.  S.  523. 

Amending  Particulars.] — When  on  the  appli- 
cation of  a  plaintiff  a  compulsory  oi-der  of 
reference  of  an  action  has  been  made,  the  court 
has  power  at  any  time  before  the  award  to 
amend  the  particulars  of  demand.  Gibbs  v. 
Knightly,  2  H.  &  N.  34 ;  26  L.  J.,  Ex.  294  ; 
3  Jur.,  N.  S.  472. 

Beieinding  Order.  J — Where,  upon  a  summons, 
to  refer  an  action  to  the  master  as  involving 
mere  matters  of  account,  an  order  to  refer  it  has 
been  assented  to  on  the  part  of  the  plaintiff,  and 
it  has  been  arranged  that  he  shall  have  the 
carriage  of  the  order  so  to  refer  it,  he  cannot, 
after  some  delay,  apply  to  rescind  the  order  on 
the  ground  that  it  is  not  a  matter  of  account. 
Rogers  v.  Keams,  29  L.  J.,  Ex.  328. 

In  an  action  to  recover  the  amount  due  to  the 
plaintiff  for  the  insertion  by  him,  on  the  order 
of  the  defendant,  of  certain  advertisements, 
from  time  to  time,  in  various  newspapers,  the 
court  made  absolute  a  rule  to  set  aside  a  com- 
pulsory order  of  reference,  it  appearing  to  the 
court,  on  an  affidavit  of  the  defendant  made  sub- 
sequently to  the  order,  that  the  amount  sued  for 
was  admitted,  and  that  the  only  question  was  as 
to  the  liability  of  the  defendant,  as  the  agent  of 
a  third  person,  in  giving  the  orders  for  ins6rtion 
to  the  plaintiff.  Bromn  v.  Qirard,  19  L.  T., 
324. 


ff.  Stamping  Agreements  of  Beterenoe. 

By  a  memorandum  between  A,  and  B.,  it  was 
agreed,  that  a  question  of  boundary  should  be 
referred  to  some  indifferent  surveyor  residing  at 
a  distance.  By  a  further  memoismdum,  written 
on  the  same  paper,  at  a  subsequent  day,  it  was 
agreed  thai  the  question  should  be  settled  by  0.  : 
— Held,  that  the  two  memorandums  constituted 
one  agreen^ent,  requiring  only  one  stamp.  Tay- 
lar  V.  Parry y  1  M.  &  G.  604 ;  1  Scott,  N.  B. 
676. 

An  agreement  of  reference  of  all  matters  in 


difference  in  a  cause  does  not  I'equire  a  stamp 
when  it  does  not  appear,  that  the  matter  of  the 
agreement  is  of  the  value  of  20Z.  Zloyd  v. 
Mamdlj  19  L,  J.,  Q.  B.  192;  1  L.  M.  &  P. 
130. 


4.  The  Abbitrator. 

a.  Appointment. 

An  agreement  between  A.  and  B.  contained 
the  following  clauses  : — "  In  every  case  of  any 
difference  between  the  parties  or  their  represen- 
tatives, whether  touching  the  true  intent  or  con- 
struction of  this  agreement,  or  of  anything 
therein  expressed,  or  touching  anything  to  be 
done  or  omitted  in  pursuance  of  this  agreement, 
or  as  to  any  of  the  incidents  or  consequences 
thereof,  or  otherwise  relating  to  the  premises,  the 
matter  in  question  shall  be  referred  to  arbitra- 
tion. Every  such  reference  shall  be  made  to  two 
persons,  one  to  be  named  by  each  party.  If 
either  party,  for  fourteen  days  after  being  re- 
quested by  the  other  party  to  name  an  arbitrator, 
fail  so  to  do,  then  both  arbitrators  may  be 
named  by  the  party  making  such  request." 
Differences  having  arisen,  A.  appointed  an  arbi- 
trator, but  B.  [declined  to  do  so  on  request ; 
whereupon  A.  appointed  a  second  arbitrator, 
and  they  proceeded  to  hear  and  dis]K)se  of  the 
matter.  The  appointment  of  the  arbitrators 
purported  to  be  made  by  A.  and  one  C.  (who  was 
said  to  be  an  incumbrancer  on  A.*s  presumed 
interest  under  the  agreement)  severally,  and  the 
notice  was  also  given  by  A.  and  C. : — Held,  that 
the  appointments  were  not  vitiated  by  the  in- 
troduction of  the  name  of  C.  Haddan,  In  re, 
9  C.  B.,  N.  S.  683. 

Held,  also,  that  it  was  not  necessary  in  the  ap- 
pointment of  the  arbitrators  to  particularise  the 
matters  to  be  arbitrated  upon.    Ih, 

Held,  also,  that  the  request  to  B.  to  appoint 
an  arbitrator  was  not  rendered  invalid  oy  its 
requiring  him  to  notify  the  appointment  to  the 
solicitors  who  had  been  acting  for  A.  throughout 
the  matter  instead  of  to  A.  himself.    lb, 

A  railway  company  entered  into  a  contract, 
one  of  which  was  that  T.,  "  if  and  so  long  as  he 
shall  continue  to  be  the  company*s  prmcipal 
engineer,"  should  be  the  arbitrator  as  to  matters 
in  difference.  Afterwards  the  company  was 
amalgamated  by  act  of  parliament  wifii  another 
railway  company.  Disputes  having  arisen  be- 
tween the  parties  to  the  contract,  T.  made  two 
awards  as  to  the  subject-matter  of  it : — Held, 
that  he  was  still  the  proper  person  to  make  the 
awards. '  M'ambech  Railway  Company  v.  Trows- 
dale,  1  L.  R.,  C.  P.  269  ;  12  Jur.,  N.  S.  740. 

Official  Beferee,  by  Consent]— When  a  refer- 
ence  had  been  ordered  to  an  official  reteree,  and 
the  order  of  reference  was  drawn  up  in  the  form 
known  as  the  "  Long  Order,"  under  the  Common 
Law  Procedure  Act,  1854  (17  &  18  Vict,  c  125), 
and  the  parties  with  knowledge  of  the  terms  of 
the  order  appeared  before  the  referee,  who  gave 
his  award : — Held,  that  the  referee  must  be 
taken  to  have  sat  as  arbitrator  by  consent,  and 
that  his  award  was  binding  on  the  parties, 
neither  of  whom  could  obtain  a  new  triaL  Long- 
man V.  East,  3  C.  P.  D.  142 ;  47  L.  J.,  C.  P.  211 
38  L.  T.  1 ;  26  W.  E.  183— C.  A. 

Where  Beferenee  AbortlTe.]— Where  a  verdict 
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was  foaiid  for  a  plaintifF  for  the  damages  laid  in 
the  declsuation,  subject  to  the  award  of  an 
arbitrator,  who  declined  proceeding  in  the  refer- 
ence, he  having  been  previously  consulted  by 
one  of  the  parties  in  the  cause  : — Held,  that  the 
plaintiff  was  entitled  to  sign  judgment  and 
issue  execution  against  the  defendant  forthwith 
for  the  damages  found  by  the  jury,  unless  he 
consented  to  refer  the  damages  to  another  arbi- 
trator. Woolley  V.  Clarke,  2  D.  &  R.  168  ;  S.  C. 
JWOT.  Woolley  V.  £elly,  1  B.  &  C.  68. 

Where  a  plaintiff  obtained  a  verdict,  subject 
to  a  reference,  and  the  arbitrator  died  before 
making  his  award,  and  the  parties  agreed  that 
another  should  be  substitutea  in  his  stead,  and 
one  of  them  afterwards  objected  to  such  substi- 
tution, the  .court  refused  to  interfere,  as  the 
death  of  the  arbitrator  had  the  effect  of  op»ening 
the  cause,  and  as  execution  could  not  be  issued 
on  the  verdict  on  account  of  such  death.  Har- 
per V.  Abrahams f  4  Moore,  3. 

Subttitatioii.] — ^After  a  submission  by  deed, 
an  arbitrator  may,  with  the  assent  of  both  par- 
ties, be  substituted  in.  the  place  of  one  of  the 
original  arbitrators.  Tnnno,Inre,2^,kil.Z2S; 
6  B.  &  Ad.  488. 

Statute.]— By  17  k  18  Vict.  c.  125,  s.  12,  if  in 
cote  of  arbitration  the  document  authorising  the 
reference  provides  that  the  referenee  shall  be  to 
a  tingle  arbitrator ^  and  all  the  parties  do  not^ 
after  differences  have  arisen,  concur  in  appoint- 
ing one,  or  if  the  one  appointed  refuse  to  act, 
or  become  incapable  of  acting,  or  die,  and  the 
terms  of  the  document  do  not  shew  that  it  was 
intended  that  the  vacancy  should  not  be  supplied, 
and  the  parties  do  not  concvr  in  appointing  a 
new  one,  or  if  where  the  parties  or  two  arbitra- 
tors are  at  liberty  to  appoint  an  umpire  and  do 
not,  or  if  the  appointed  umpire  refuse  to  act 
or  become  incapable  of  acting  or  die,  and  the 
terms  of  the  document  authorising  the  reference 
do  not  shew  that  it  was  intended  that  a  vacancy 
fhould  not  be  supplied,  and  they  do  not  appoint 
one,  then  any  party  may  serve  the  remaining 
parties  or  arbitrators  with  a  written  notice  to 
appoint  an  arbitrator  or  umpire  as  the  ca^e  may 
he,  and  if  untkin  seven  clear  days  after  service 
^  the  notice  no  arbitrator  or  umpire  is  ap- 
painted^  a  Judge  may,  upon  the  application  of 
the  party  who  serves  the  notice,  appoint  an  arbi- 
trator or  umpire  who  has  the  line  power  to  act 
as  if  appointed  by  consent  of  all  parties. 

The  section  applies  to  references  not  only 
made  by  any  document,  but  also  otherwise,  as  by 
act  of  parliament  or  by  paroL  Lord^  In  re,  1 
Kay  &  Johnson,  90  ;  24  L.  J.,  Ch.  145 

By  an  agreement  between  two  telegraph  com- 
panies whose  submarine  lines  were  not  then  con- 
itmcted,  for  the.  exclusive  working  of  their 
undertakings  in  conjunction  for  twenty  years, 
and  for  payments  each  to  the  other  of  a  propor- 
tion of  tneit  gross  receipts  in  manner  tnerein- 
Ifter  mention^,  it  was  arranged  amongst  other 
things  that  either  party  might,  after  five  years, 
claim  to  ha.ve  the  agreement,  or  any  of  the  pro- 
visions thereof,  modified  in  matters  of  detail  by 
aifoitration.  In  case  the  parties  should  not 
Sgzee  upon  the  sole  arbitrator,  the  matter  was  to 
he  referred  to  a  sole  arbitrator  to  be  appointed 
!&  aco(mbaoe  with 'the.  Railway  Companies  At- 
bitration  Act^-  M69,  and  the  povisions  of-  that 
set  hereto  aiiply  to:  eveay  xomience  to  arbitza- 


tioB  under  the  agreement,  and  as  if  the  parties 
to  the  reference  were  railway  companies. 
Amongst  other  things,  one  of  the  two  companies 
claim^,  after  five  years,  to  vary  the  proportion 
of  gross  receipts  to  be  paid  by  each  to  the  other, 
and  ^e  other  company  refused  to  agree  to  an 
arbitration.  The  Board  of  Trade,  upon  applica- 
tion, refused  to  appoint  an  arbitrator  under  the 
Act  of  1859  : — ^Held,  upon  appeal  from  a  master's 
order  appointing  an  arbitrator,  under  s.  12  of  the 
Common  Law  Procedure  Act,  1854,  that  this 
ox^rwas  within  the  jurisdiction  of  the  court 
given  by  that  section ;  but  that  the  claim  to 
vary  the  proportion  of  gross  receipts  was  not  a 
matter  of  detail,  and  that  in  re8{)ect  of  this 
modification  the  order  would  not  be  confirmed. 
Brazilian  Submarifie  Telegraph  Company  and 
Western^  Sfc,  Telegraph  Oompany^  In  re  Arbi- 
tration between,  42  L.  T,  234. 

Appoi&tmsnt  of  Ona,  to  aet  alone.]— S.  13  of 
17  &  18  Vict.  c.  125,  provides  that  when  the 
rrference  is  to  tioo  arbitrators^  one  to  be  ap- 
pointed by  each  party,  and  either  party  fails  to 
appoint,  the  other  party  may,  after  giving  seven 
clear  days^  written  notice,  appoint  an  arbitrator 
to  aet  done. 

The  provisions  of  the  0.  L.  P.  Act,  1854,  s.  13, 
that  where  the  reference  is  to  two  arbitrators,  and 
one  party  fails  to  apix)int,  the  other  party  may 
appoint  his  arbitrator  to  act  alone,  and  an  award 
made  by  such  arbitrator  shall  be  binding  on 
both  parties,  do  not  apply  where  the  reference  is 
to  three  arbitrators,  one  to  be  appointed  by  each 
of  the  parties  thereto,  aud  the  third  to  be  chosen 
by  the  two  so  appointed.  Qumm  v.  Hallett,  14 
L.  R.,  Eq.  555 ;  26  L.  T.  468. 

Upon  a  sale  of  lands,  one  of  the  conditions  of 
sale  was,  that  **  if  any  mistake  was  made  in  the 
description  of  the  property,  or  any  error  appeared 
in  the  particulars  of  sale,  such  mistake  or  error 
should  not  annul  the  sale ;  but  in  anch  a  case  a 
reasonable  compensation  or  equivalent  should  be 
given  or  taken,  such  compensation  or  equivalent 
to  be  settled  by  two  referees,  one  to  be  appointed 
by  either  party,  or  an  umpire :" — Held,  that  the 
assessment  of  the  compensation  by  referees  was 
not  an  arbitration  within  the  meaning  of  the 
0.  L.  P.  Act  of  1854,  8. 13,  so  as  to  entitle  one 
party  to  appoint  a  sole  arbitrator.  Bos  v.  Mel- 
iham,  2  L.  R.,  Ex.  72;  36  L.  J.,  Ex.  20;  16L.T. 
481  i  15  W.  R.  269. 

b.  Biaqnalifioation  and  Death. 

By  reason  of  Interest.] — A  dispute  having 
arisen  as  to  the  result  of  a  horse  race,  the  stewards 
(who,  by  the  rules  of  course,  were  to  be  the 
arbitrators  of  all  disputes)  decided  against  a  horse 
against  which  one  of  them  had  made  a  bet : — 
Held,  that  the  decision  of  the  stewards  was  not 
invalid  on  the  ground  of  one  Of  them  being  an 
interested  arbitrator.  Ellis  v.  Hopper,  3  H.  & 
N.  766 ;  28  L.  J.,  Ex.  1 . 

Being  indebted  to  party.] — ^The  mere  fact  of  an 
arbitrator  being  indebted  to  one  of  the  parties, 
is  not  of  itself  sufficient  to  set  aside  an  award, 
though  the  other  party  was  ignorant  of  the  cir- 
cumstance, and,  as  soon  as  he  Imew  of  it,  objected 
to  the  arbitrator's  proceeding.  Morgan  v.  Mor- 
gan, 1  D,  P.  C.  611. 

Boaih.]— A  oontract'fot  sale  of  land'  to  a  rail- 
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way  company  provided  that  certain  specified 
roads  should  be  provided  by  the  company.  This 
original  contract  was  varied  by  an  agTecment, 
which  provided  that  an  estimate  of  the  cost  of 
making  one  of  the  roads  should  be  made  by  A., 
agent  of  one  party,  and  submitted  to  B.,  agent 
of  the  other,  for  approval,  and  in  case  of  differ- 
ence the  amount  settled  by  C,  and  that  the 
company  should  pay  the  price  to  the  landowner. 
B.  died  before  A.  submitted  any  estimate.  Spe- 
cific performance  of  the  original  contract  was 
decreed  at  the  suit  of  the  landlord.  Firth  v. 
Midland  Railioay  Campany^  20  L.  R.,  Eq.  100 ; 
44  L.  J.,  Ch.  313 ;  32  L.  T.,  219 ;  23  W.  R.  509. 

Where  a  plaintiff  obtained  a  verdict,  subject 
to  a  reference,  and  the  arbitrator  died  before 
making  his  award,  and  the  parties  agreed  that 
another  should  be  substituted  in  his  stead,  and 
one  of  them  afterwards  objected  to  the  substitu- 
tion, the  court  refused  to  interfere,  as  the  death 
of  the  arbitrator  had  the  effect  of  opening  the 
case,  and  as  execution  could  not  be  issued  on  the 
verdict  on  account  of  such  death.  Harper  v. 
AbraJiamSy  4  Moore,  3. 

See  now  17  &  18  Vict.  c.  125,  s.  12,  svpra. 


o.  Commeaoement  and  Duration   of 
Authority. 

i.  Generally, 

Commenoement.] — S.  and  K..  watermen  on  the 
Thames,  agreed  to  row  a  right  away  sculler's 
race  according  to  the  recognized  rules  of  boat 
racing,  the  decision  of  the  referee  to  be  final. 
The  stakes  were  deposited  with  the  defendant. 
In  sculling  races  between  professional  watermen 
it  is  the  custom  for  the  competitors  to  start  them- 
selves, but  if  either  should  make  defa.ult  in 
starting,  and  any  question  should  in  consequence 
arise,  it  would  be  in  the  power  of  the  referee  to 
determine  that  question.  S.  and  K.  attempted 
unsuccessfully  to  start,  and  K.  rowed  to  the 
referee,  who  ordered  him  to  tell  8.  that  if  he 
would  not  start  K.  must  start  without  him.  E. 
rowed  over  the  course  without  S.,  and  the  referee 
awarded  the  race  and  the  stakes  to  him,  without 
hearing  any  evidence  or  taking  any  steps  to 
ascertain  if  his  order  had  been  communicated  to 
S.,  and  without  having  any  means  of  acquiring 
the  knowledge  of  the  fact.  In  an  action  by  S. 
to  recover  his  deposit,  the  jury  found  that  the 
order  of  the  referee  was  not  communicated  to 
him,  and  that  he  had  not  a  fair  opportunity  of 
starting: — Held,  that  the  jurisdiction  of  the 
referee  never  attached,  and  therefore  his  decision 
was  not  final,  and  S.  was  entitled  to  recover. 
Sadler  v.  Smith,  10  B.  &  S.  17 ;  5  L.  R.,  Q.  B. 
40;  39  L.  J.  Q.  B.  17;  21  L.  T.  502;  18  W.  R. 
148— Ex.  Ch. 

If  the  referee  had  decided  that  his  order  was 
communicated  to  S.,  his  decision  of  that  fact 
would  have  been  final.    lb. 

An  arbitrator  enters  on  a  reference,  not  when 
he  accepts  the  office,  or  takes  upon  himself  the 
functions  of  arbitrator  by  giving  notice  of  his 
intention  to  proceed,  but  when  he  enters  into  the 
matter  of  the  reference,  either  with  both  parties 
before  him,  or  under  a  peremptory  appointment 
enabling  him  to  proceed  ex  parte.  Baker  v. 
Stephens,  8  B.  &  S.  438  ;  2  L.  R.,  Q.  B.  523  ;  36 
L.  J.,  Q.  B.  236  ;  16  W.  R.  902. 

When  Authority  expires.]— An  action  having 


been  referred,  under  the  Common  LawProoedoze 
Act,  1854  8.  3,  to  a  master,  '*  with  all  the  powers 
of  certifying  of  a  judge  at  nisi  prius,  the  costs  of 
the  cause  and  of  the  reference  to  be  in  the  dis- 
cretion of  the  master,"  the  master  made  his 
award  in  favour  of  the  plaintiff  for  a  sum  not 
exceeding  20/.  and  direct^  that  the  costs  of  the 
cause  and  of  the  reference  should  be  paid  by  the 
defendant.  After  the  award  had  been  taken  up, 
the  master  indorsed  on  the  award  a  certificate 
that  there  was  sufficient  reason  for  bringing  the 
action  in  the  superior  court: — Held,  that  the 
certificate  was  bad,  the  master  being  functus 
officio  when  it  was  given.  Bedwell  v.  Wood, 
2  Q.  B.  D.  G26 ;  46  L.  J.,  Q.  B.  725 ;  36  L.  T.  213; 
S,  P.  Mordue  v.  Palmer,  6  L.  R.,  Ch.  22 ;  40 
L.  J.,  Ch.  8;  23  L.  T.  752;  19  W.  R.  S6;and  see 
cases  post.  Award,  Alteration  of. 

Sect.  15  of  17  &  18  Vict.  c.  125,  direet*  that 
th^  award  shall  be  made  within  three  months 
after  the  arbitrator  has  been  appointed  and  m* 
tered  vpon  the  reference,  unless  the  time  has  been 
enlarged  by  consent  of  j>arties  or  the  court  or  a 
Judge. 

Under  17  &  18  Vict  C.  125,  s.  15,  an  award, 
whether  original  or  amended,  is  made  in  time  if 
made  within  three  months  from  the  holding  of 
the  first  meeting,  for  the  purpose  of  considering 
the  matters  referred,  and  m  the  case  of  an 
amended  award,  the  date  of  the  order  referring 
it  back,  and  not  the  date  of  the  original  appoint- 
ment, is  intended.  Baker  v.  Stepliens,  8  B.  &  S. 
438  ;  2  L.  R.,  Q.  B.  523  ;  36  L.  J.,  Q.  B.  236  ;  15 
W.  R.  902. 


ii.  Enlargement  of  Time, 

a.  By  Consent  of  Parties, 

After  Bxpiration.] — An  enlargement  of  the 
time  of  reference,  made  subsequently  to  the 
time  within  which  the  award  ought  to  have  been 
made  had  expired,  but  with  the  consent  of  all 
parties,  is  good.  Jones  v.  Powell,  1  W.  W.  &  H. 
60. 

Content!  and  Form  of  Consent.] — An  agree- 
ment to  enlaiige  the  time  for  making  an  award 
must  contain  a  consent  that  it  shall  be  made  a 
rule  of  court,  otherwise  no  attachment  will  be 
granted  for  not  performing  an  award  made  under 
it.    Jenkins  v.  Law,  8  T.  R.  87. 

But  where  parties,  by  an  indorsement  in 
general  terms  on  the  bonds  of  submission  to 
arbitration,  agree  that  the  time  for  making  the 
award  shall  be  enlarged,  such  agreement  virtually 
includes  all  the  terms  of  the  original  submission 
to  which  it  has  reference  ;  amongst  others,  that 
the  submission  for  such  enlarged  time  shall  be 
made  a  rule  of  court;  and,  consequently,  the 
party  is  liable  to  an  attachment  for  non-per- 
formance of  an  award  made  within  such  enlarged 
time,  under  9  &  10  Will.  3,  c.  15.  Ecans  v. 
Thompson,  5  East,  189 ;  1  Smith,  380. 

A  declaration  on  an  arbitration  bond,  averred 
that,  before  the  time  limited  had  expired,  the 
parties  to  the  bond,  by  a  deed-poll,  indorsed  on 
the  back  of  the  bond,  agreed  to  give  the  arbitra- 
tors further  time  to  make  their  award,  and  that 
it  was  accordingly  made  within  the  enlarged 
time,  but  not  performed  by  the  parties  against 
whom  it  was  so  made : — ^Held,  that  the  pl^tiif 
was  entitled  to  maintain  an  action  on  sach  de- 
claration, for  the  recovery  of  the  amoimt  of  the 
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penalty  contained  in  the  bond.  Oreig  y.  Talbot^ 
3  D.  &  R.  446  ;  2  B.  &:  C.  179. 

A  judge's  order  enlarging  the  time  for  an  arbi- 
trator to  make  his  award  shoold  shew  on  the 
face  <^  it  that  the  time  was  enlarged  with  the 
defendant's  consent,  before  the  latter  can  be 
attached  for  not  performing  the  award  ;  but  it 
seems  that  the  defendant's  consent  may  be  col- 
lected from  other  circumstances,  so  as  to  cure 
th^  objection.  Halden  ▼•  Olasseoek,  8  D.  &  R. 
151 ;  5  B.  &  a  390. 

Where,  in  an  action  on  an  arbitration  bond,  in 
which  the  time  was  limited  for  the  arbitrator  to 
make  his  award,  the  declaration  stated  that  the 
time  was  afteiwards,  by  mntnal  consent,  en- 
larged : — ^Held,  that  no  action  would  lie  on  the 
hond  to  recoTer  the  penalty  for  not  performing 
the  award  made  after  the  time  fint  limited. 
Brown  v.  Goodman^  3  T.  B.  592,  n* 

/3.  By  Arbitrator, 

How  often.] — ^When  an  arbitrator  has  power 
to  enlaige  the  time  for  making  his  award  to  any 
other  day,  he  may  enlarge  it  more  than  once. 
Payne  v.  Deakle,  1  Taunt.  509 ;  S.  P.,  AnoBy  2 
Chit  45. 

Effoct  of.] — If  an  arbitrator  has  power  to  en- 
large the  time  for  making  his  award  to  any  other 
day,  the  court  will  expound  it  to  mean  to  any 
other  days.    Barrett  r.  Parry,  4  Taunt.  658. 

Where  an  arbitrator  enlarges  the  time  for 
making  his  award  until  a  particular  day,  the 
time  is  to  be  construed  as  inclusive  of  that  day. 
Kerr  y.  Jetton,  1  D.,  N.  S.  538 ;  6  Jur.  1110 ; 
S.  P.,  In  re  Higham,  9  D.  P.  C.  203. 

A  submission  empowered  the  arbitrator  to  say, 
"  by  his  award  in  writing,  ready  to  be  delivered 
to  the  parties,  or  any  of  them,  on  or  before  the 
30th  day  of  December  next,"  or  on  such  further 
and  ulterior  day  as  the  arbitrator  should  signify 
"  by  a  memorandum  in  writing  under  his  hand,  to 
be  indorsed  hereon,"  what  was  due  by  the  defen- 
dant to  tiie  plaintiff : — Held,  that  it  sufficiently 
appeared  that  the  arbitrator  had  power  to  enlarge 
toe  time  for  making  his  award.  Kirk  v.  Unwin, 
2  L.  M.  &  P.  519  ;  6  Ex.  908  ;  20  L.  J.,  Ex.  345. 

Two  out  of  three  Arbitrators.]— Where  a  cause 
was  referred  to  two  arbitrators,  with  power  to 
them  to  appoint  a  third,  the  award  to  be  made 
by  a  day  named,  or  such  other  day  as  they  or 
any  two  of  them  should  appoint,  and  the  two 
originally  named  enlarged  Uie  time  for  making 
the  award  before  they  appointed  the  thiid : — 
Held,  that  this  was  an  invalid  enlargement,  and 
that  the  award  made  by  the  three  could  not  be 
enforced  by  attachment.  Reade  v.  Button^  2 
M.  &  W.  62  ;  2  Gale,  228. 

Form  ot] — ^After  the  expiration  of  the  time 
within  which,  by  an  order  of  reference,  an  award 
was  to  be  made,  an  order  was  obtained  to  enable 
the  arbitrator  to  enlarge  the  time  to  the  2nd  of 
November,  ^  or  such  other  or  ulterior  day  as  the 
arbitrator  should  ultimately  appoint,  and  signify 
in  writing  under  his  hand,  to  be  indorsed  on  the 
Older  of  Kference."  The  arbitrator,  accordingly, 
enlarged  the  time  till  the  2nd  of  November,  and 
made  his  award  on  the  11th  of  October : — Held, 
that  it  was  neceasaiy  to  indorse  such  enlarge- 
ment on  the  order  of  refeienoei    Bavison  v. 


Oauntlett,  3  M.  &  O.  550 ;  4  Scott,  N.  R.  220 ; 

I  D.,  N.  S.  198. 

Xiitake  in  Award.1— Where  the  time  for 
making  an  award  had  been  duly  enlarged,  but, 
by  mistake,  appeared  in  the  recital  of  the  awiud 
to  have  been  enlarged  after  the  time  for  doing 
so  had  expired  : — Held,  no  ground  for  refusing 
to  enforce  the  award.  Lloydj  In  re^  6  O.  &  L. 
53U 

Xnlargoment  lost]-— So,  where  the  enlarge- 
ment of  the  time  for  making  an  award  was  lost, 
the  court,  upon  an  affidavit  of  the  loss,  the  due 
making  of  the  enlargement,  and  the  making  of 
the  award  before  the  expiration  of  the  enlarged 
time,  allowed  the  order  of  reference  to  'be  made 
a  rule  of  court.  PMIUm  v.  Iliggint^  2  L. 
M.  k,  P.  96. 

Bnle/  Form  ol]— A  rule  nisi  for  an  enlarge- 
ment, or  for  remitting  the  matters  back,  or  for 
entering  judgment  after  an  award,  need  not,  in 
terms,  be  drawn  up  **  upon  reading  the  rule  of 
court  making  the  submission  in  the  cause  a  rule 
of  court,"  if  it  sufficiently  appears  by  the  affi- 
davits that  the  submission  has  been  made  a  rule 
of  court.  Brown  v.  Collyer,  2  L.  M«  A:  P.  470 ; 
20  L.  J.,  Q.  B.  426  ;  15  Jur.  881. 

Yeriftoation  of  Enlargement.]— An  arbitrator, 
who  has  enlarged  the  time  for  making  his  award, 
may  be  required  to  verify  the  enlargement. 
Robert*  v.  Etan$,  6  B.  &  S.  1  ;  34  L.  J.,  Q.  B.  7  ; 

II  Jur.,  N.  S.  15  ;  11  L.  T.  336  ;  13  W.  R.  74. 
On  his  refusal  to  do  so,  the  court  will  make  an 

order  for  his  examination.    /&• 

An  enlargement  of  time  by  an  arbitrator  for 
making  his  award,  indorsed  thereupon,  and  pur- 
porting to  have  been  made  within  the  time  pre- 
scribed by  the  reference,  needs  not  be  proved  by 
an  affidavit  either  of  the  arbitrator  or  of  an  attest- 
ing witness,  but  it  is  sufficient  that  .there  is  an 
affidavit  verifying  the  handwriting  andsu;nature 
of  the  arbitrator.    Robertt  v.  Ihant,  34  L.  J.,  Q. 

B.  73  ;  11  Jur.,  N.  S.  321 ;  11  iL.  T.  625 ;  13  W. 
R.290. 

Waiver  of  irregolar  or  invalid  Snlargeme&t] 
— ^By  the  terms  of  a  reference,  two  arbitrators 
were  to  appoint  an  imipire  before  entering  into 
consideration  of  the  matters  in  difference,  and  to 
make  their  award  before  a  certain  day,  or  such 
time  as  they,  or  anv  two  of  them,  should  appoint; 
the  arbitrators,  beiore  appointing  an  umpire,  en- 
larged the  time,  and  afterwards  held  a  meeting, 
at  which  the  parties  attended : — ^Held,  that  the 
latter  being  aware  of  these  facts,  and  having 
attended,  could  not  afterwards  make  any  ob- 
jection on  the  ground  of  the  enlargement  of  the 
time  having  b^n  made  before  the  appointment 
of  the  umpire.    Hick,  In  re,  8  Taunt.  694. 

An  objection  that  the  time  for  making  an 
award  has  not  duly  been  enlareed,  is  waived  by 
proceeding  in  the  reference  with  a  knowledge  of 
that  fact.  Lawrence  v.  Hodgton,  1  Y.  &  J.  16  ; 
8,  P.,  Ha:ilett  v.  MalleU,  5  M.  &  W.  25  ;  7  D.  P. 

C.  389  ;  2  H.  &  H.  3 ;  3  Jur.  727. 

By  an  order  of  nisi  prius  a  verdict  was  entered 
for  the  plaintiff,  subject  to  the  award  of  an  arbi- 
trator. The  plaintiff's  attorney  neglected  to  de- 
liver the  oroer  of  reference  to  the  arbitrator 
until  after  the  time  for  making  the  award  had 
expired :— -S^ld,  th|it  it  was  irregular  to  tiy  the 
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oanse  a  second  time  withoat  getting  rid  of  the 
pieTioofi  verdict,  and  that  such  irregolarity  was 
not  waived  by  the  defendant  attending  an  order 
for  the  examination  of  the  plaintiff's  witnesses. 
Hedl  V.  RouMe,  6  D.  P.  0.  656  ;  4  M.  &  W.  24. 

If  an  arbitrator,  who  has  suffered  his  time  to 
expire,  determines  to  proceed  in  the  reference, 
notwithstanding  an  objection  taken  on  that 
ground  by  a  party  to  the  reference,  and  the  party 
protests  that  any  award  which  the  arbitrator 
may  make  will  be  therefore  void,  his  continuing 
to  attend  and  contest  the  case  before  the  arbi- 
trator, under  such  protest,  does  not  give  the 
arbitrator  authority  to  make  an  award.  Ring" 
land  V.  Lowndes,  17  0.  B.,  N.  S.  614  ;  33  L.  J., 
0.  P.  337  ;  10  Jnr.,  N.  S.,  850 ;  12  W.  B.  1210— 
Ex.  Ch. ;  S.  P.,  Divd^s  v.  Price,  34  L.  J.,  Q.  B.  8  j 
II  L.  T.  203  J  12  W.  B.  1009— Ex.  Ch. 

A  waiver  must  be  an  intentional  act  with 
knowledge.  Where,  therefore,  there  is  an  agree- 
ment to  refer  to  arbitration,  and  it  is  agreed 
that  the  award  shall  be  made  within  a  ^ecified 
time,  and  the  award  is  not  made  until  after  the 
expiration  of  such  time,  and  one  of  the  parties, 
in  ignorance  of  that  fact,  takes  it  up  and  pays 
the  charges  for  it,  his  doing  so  will  not  amount 
to  a  waiver  of  the  condition  as  to  time  specified 
in  the  agreement.  Damley  (^Earl)  v.  London, 
Chatham  and  Dover  Raihoay  Company ^  2  L.  B., 
H.  L.  43 ;  36  L.  J.,  Ch.  404 ;  16  L.  T.  217 ;  16  W. 
B.  817— H.  L. 

An  award  bad,  as  being  made  out  of  time,  is 
not  cured  by  the  party  impeaching  it  having  at- 
tended the  first  of  several  meetings,  after  the 
expiration  of  the  period  limited  in  the  order  of 
reference.  Such  attendances  are  only  good  pro 
tanto,  and  do  not  justify  the  arbitrator  in  going 
on  when  ihe  parties  are  absent.  Nor  do  they 
constitute  a  parol  submission  to  a  fresh  arbitra- 
tion. The  later  meetings  take  place  on  the 
terms  of  the  original  submission.  Dun^tan  v. 
Norton,  13  L.  T.  722. 

On  a  compulsory  reference  it  is  no  objection  to 
entering  up  judgment  on  the  award,  that  the 
award  was  made  more  than  three  months  after 
the  arbitrator  entered  on  the  reference,  though 
the  order  of  reference  names  no  time,  and  no 
written  consent  for  enlarging  the  time  has  been 
given  by  the  parties,  if  it  appears  tliat  the 
parties  have,  within  a  month  before  the  making 
of  the  award,  acted  upon  the  reference  as  sub- 
sisting, such  acting  estopping  them  from  con- 
tending that  the  circumstances  necessary  to  give 
jurisdiction  to  the  arbitrator  did  not  exist. 
Tyernmn  v.  SmUh,  6  El.  &  Bl.  719  ;  25  L.  J.,  Q. 
B.  359  ;  2  Jur.,  N.  S.  860. 


y.  By  Cmirt  or  Judge, 

Statute.]— By  3  &  4  Will.  4,  c.  42,  s.  39,  where 
the  gubifiUsion  u  by  or  in  pursuance  of  a  rule  of 
court,  or  judge's  order,  or  order  of  Kisi  Prius, 
in  any  action,  or  by  or  in  pursitance  of  any  sub- 
mission to  reference  coutaining  an  agreement 
that  such .siibviission  shall  be  made  a  rule  of 
court,  the  court  or  a  judge  may  from  tim-e  to 
time  enlarge  the  time  for  making  the  award. 

Effect  of  Statute.]— The  power  given  to  the 
court  or  a  judge  by  3  &  4  Will.  4,  c.  42,  s.  39,  to 
enlarge  the  time  for  an  arbitrator  to  make  his 
award,  is  -general,  and  is  not  confined  to  cases 
where  there  has  been  a.  revocation  of  or  attempt 


to  revoke  the  submission,    Burley  v.  Stephens, 

1  M.  &  W.  166 ;  4  D.  P.O.  256, 770 ;  1  Gale,  374; 
8.  P.,  Salkeld,  In  re,  12  A.  &  B.  767  ;  4  P.  &  D. 
732  ;  4  Jur.  1132. 

After  Time  elapied.] — ^The  power  of  the  court 
to  enlarge  the  time  for  making  an  award  nnder 
3  &  4  Will.  4,  c.  42,  s.  39,  extends  to  cases  where 
the  order  or  rule  of  court  gives  the  arbitrator 
himself  power  to  enlarge,  but  he  has  refused  or 
neglected  to  exercise  it.     Edwards  v.  Daries, 

2  0.  L.  B.  681  ;  23  L.  J.,  Q.  B.  278 ;  18  Jtu-.  448. 
The  court  has  power,  under  8  &  4  Will.  4, 

c.  42,  8.  39,  to  enlarge  the  time  lor  an  arbitrator 
to  make  his  award,  where  the  arbitrator,  having 
power  to  do  so,  has  allowed  the  time  limited  by 
the  submission  for  mi^ng  the  award  to  elapse 
without  doing  so.  Parberry  v.  Newnham^  or 
Netoman  v.  Parberry,  7  M.  &  W.  378  ;  9  D.  P- 
C.  288  ;  6  Jur.  175  ;  8,  P,,  Leslie  v.  Richardson, 

6  C.  B.  378  ;  6  D.  &  L,  91 ;  17  L.  J.,  C.  P.  324  ; 
12  Jur.  730. 

Effect  of  Belay.] — But  where  a  cause  was  re- 
ferred in  1846,  after  which  both  parties  had 
delayed  proceeding  with  the  reference,  and  the 
arbitrator  having  omitted  to  enlarge  the  time 
for  making  his  award  beyond  Easter  Term,  1850, 
the  court  refused  to  enlarge  the  time  to  Michael- 
mas Term,  1852,  the  defendant  refusing  his  con- 
sent to  such  enlargement.     Andrews  v.  Eatfm, 

7  Ex.  221 ;  21  L.  J.,  Ex.  110  ;  8.  P.,  Lambert  v. 
Hutehimon,  8  Scott,  N.  B.  221 ;  2  M. .  &  G.  858. 

The  court  will  not  enlarge  the  time'  for  making 
an  award  where  there  has  been  a  long  delay 
(e.g.  three  years)  since  the  last  step  was  taken 
upon  the  award,  and  such  delay  is  not  satisfac- 
torilv  explained,  because  the  position  of  the 
parties  may  be  altered,  and  they  may  be  unable 
to  produce  their  witnesses.  Doe  d.  Maynes  or 
Mays  V.  Cannew  or  Cannell,  22  L.  J.,  Q.  B.  321 ; 
17  Jur.  347. 

Thongh  Contrary  to  Submission.]- Acovenant 
that  any  differences  which  may  tnereafter  arise 
between  the  parties  touching  the  matters  of  the 
deed  shall  be  referred ;  and  although  the  cove- 
nant to  abide  by  the  award  is  expressly  sub- 
jected to  the  proviso,  I  "so  as"  the  award  bo 
made  within  a  given  time,  with  power  to  the 
arbitrator  to  enlarge  the  time,  but  "  so  as  "  the 
enlargement  shall  not  extend  beyond  a  day 
named,  yet  if  the  submission  can,  by  the  agree- 
ment, be  made  a  rule  of  court,  a  judge  may, 
before  the  expiration  of  the  limited  period,  or  of 
such  enlargement,  extend  the  time  for  makinj^ 
the  award  to  a  day  later  than  the  last  day  named 
in  the  submission.  Parkes  v.  Smith,  16  Q.  B. 
297  ;  19  L.  J.,  Q.  B.  405  ;  14  Jur.  761. 

By  reference  of  the  8th  of  April,  1854,  arbi- 
trators were  to  award  by  the  25th  of  June, 
with  liberty  to  enlaige  the  time,  but  not  to 
exceed  the  31st  of  August ;  if  they  did  not 
award  within  the  time  limited  for  them,  the 
matters  were  to  be  determined  by  an  umpire,  who 
was  to  make  his  award  within  two  months  from 
his  appointment,  with  liberty  to.  him  to  enlar^ 
bis  time,  but  not  exceeding  another  two  months^ 
On  the  20th  of  April  the  arbitrators  appointed 
an  umpire,  and  in  the  appointment  stated  that 
his  duties  should  commence  officially  on.  the 
1st  of  September,  and  should  terminate  before 
the  1st  of  January.  The  arbitratom  oould  not 
agree.     The  umpire  did  not  enlarge  Yob  tune. 
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and  the  31st  of  October  passed.  The  court, 
without  deciding  as  to  the  validity  or  effect  of 
the  umpire's  appointment,  granted  a  role,  en- 
larging the  time  of  the  nmpize  for  making  the 
award  until  the  end  of  December.  Johntati, 
Ik  re,  24  L.  J.,  Q.  B.  63. 

After  Award.] — ^The  court  or  a  judge  has  power 
to  enlarge  the  time  after  the  arbitrator  has  made 
his  award.  Broton  y.  Caliper,  2  L.,  M.  &  P. 
470 ;  20  L.  J.,  Q.  B.  426  ;  15  Jur.  881. 

By  a  submission  which  might  be  made  a  rule 
of  court,  the  time  for  making  the  award  was 
limited  to  a  day  named,  or  such  further  day,  not 
exceeding  two  calendar  months  from  the  date  of 
the  submission,  as  the  arbitrator  might  appoint. 
The  arbitration  was  closed  before  the  day  named, 
and  the  arbitrator  also  before  the  day  named 
enlarged  the  time  for  making  the  award,  but  to  a 
day  later  than  the  two  months.  The  arbitrator 
made  his  award  within  the  enlarged  time,  but 
after  the  two  months  : — Held,  that  the  court  or 
a  judge  had  ix)wer  afterwards  to  enlarge  the 
time  for  making  the  award  under  3  &  4  Will.  4, 
c.  42,  s.  39.  Wardf  In  re,  32  L.  J.,  Q.  B.  53 ; 
11  W.  K.  88. 

Death  of  Party.] — ^By  an  order  of  a  judge  a 
cause  was  referred  to  two  arbitrators,  and  in  the 
event  of  their  disagreeing  to  an  umpire,  with 
power  to  examine  the  parties  to  the  suit.  The 
day  fixed  for  making  the  award  was  the  20th  of 
April ;  that  period  was  subsequently  enlarged, 
by  consent,  to  the  10th  of  October;  on  the  24th 
of  July  the  defendant  died  ;  on  the  17th  of 
October,  by  an  order  of  a  judge,  the  time  limited 
for  the  arbitrators  to  make  their  award  was 
extended  to  the  7th  of  November.  The  umpire, 
on  the  6th  of  November,  made  an  award  in 
faTOur  of  the  plaintiff.  On  motion  made  on  the 
last  day  but  two  of  Michaelmas  Term,  to  set 
aside  the  judge^s  order  for  enlarging  the  time  : — 
Held,  too  late.  Bmoen  v.  ^\'^llianu^  6  D.  &  L. 
235 ;  3  Kx.  93. 

Upon  a  reference  by  order  of  nisi  prius,  the 
arbitrator  was  to  make  his  award  on  or  before 
the  24th  of  August,  1852,  or  such  his  ulterior 
day  as  he  might  from  time  to  time  appoint.  The 
award  was  to  be  delivered  to  the  personal  repre- 
sentatives of  either  party  who  might  die.  Meet^ 
ings  were  held,  and  there  was  an  adjournment, 
with  a  view  to  an  amicable  settlement  between 
the  parties.  The  arbitrator  inadvertently  allowed 
the  24th  of  August  to  pass  without  enlarging 
the  time,  and  in  June,  1863,  the  plaintiff  died : — 
Held,  that,  under  the  circumstances  of  the  case, 
the  court  would  not  exexcise  its  discretion  by 
ordering  the  time  to  be  enlarged.  Edwardu  v. 
Dariet,  2  C.  L.  R.  681  ;  23  L.  J.,  Q.  B.  278  ;  18 
Jur.  448. 

On  Baakmptey  of  Futy.]-— A.  and  B.,  parties 
in  three  actions,  submitted  all  matters  in  dispute 
between  them  to  arbitration  ;  B.  became  bank- 
rupt after  the  arbitration  had  been  entered  upon, 
and  before  any  award  had  been  made  by  the 
arbitrator,  who  had  inadvertently  allowed  the 
enlaiged  period,  within  which  the  award  was  to 
be  made,  to  expire  without  further  enlargement. 
The  assignees  of  B.,  without  having  become 
parties  to  the  proceedings,  moved  the  court  to 
enlarge  the  time  for  malung  the  award  : — Held, 
that  the  court  even  if  it  had  the  jurisdiction, 
would  not*  enlarge  the  time,. there   being  no 


mutuality-  between  A.  and  the  assignees  of  B. 
Gaffney  y.  JSUlen^  12  Ir.  C.  L.  B.  App.  xxv. 

Orders  for  Biilargem«iit.J — ^An  order  for  en- 
larging the  time  for  making  an  award  as  to 
matters  in  difference  was  intituled  in  a  cause  in 
the  Queen*s  Bench  which  was  at  an  end  : — Held, 
that  the  title  was  mere  surplusage,  and  did  not 
invalidate  the  order.  Oldfield  v.  Price,  6  C.  B., 
N.  S.  539. 

Orders  of  different  judges  to  the  number  of 
eleven,  enlarging  the  time  for  making  an  award, 
were  made  a  nde  of  oourt  by  a  single  rule. 
Upperton  and  Tribe,  In  re,  3  A.  &  £.  295 ,-  1 
H.  k  W.  280. 

17  *  18  Yiet.  e.  126,  ■.  15.]~By  17  k  18  Vict, 
c  125,  s.  15,  a  judge  is  authorized  "for  good 
cause,  to  be  stated  in  the  order  for  enlargement," 
to  enlarge  the  time  for  making  an  award : — 
Held,  that  an  order  is  not  invalid  for  omitting 
to  state  any  cause  for  making  it ;  and,  therefore, 
if  there  is  no  application  to  set  aside  such  order, 
and  the  order  is  made  within  the  enlarged  time, 
an  objection  to  the  award,  on  the  ground  of  such 
omission  in  the  order,  cannot  be  sustained. 
Bvrdifn,  In  re,  27  L.  J.,  C.  P.  250. 

The  17  &  18  Vict.  c.  125,  s.  15,  applies  to  refer- 
ences  by  consent,  as  well  as  those  under  a  com- 
pulsory order.  Lord  v.  Lte,  9  B.  &  S.  269 ;  3 
L.  R.,  Q.  B.  404  ;  37  L.  J.,  Q.  B.  121  ;  16  W.  R.866. 

The  plaintiff  and  defendant  agreed  in  writing, 
on  the  8th  August,  1866,  to  refer  all  matters  in 
dispute  between  them  to  an  arbitrator.  The 
agreement  did  not  limit  any  time  for  making  the 
award.  The  arbitrator  entered  on  the  reference 
at  once,,  but  did  not  make  his  award  within 
three  months  after.  Afterwards  a  judge  made 
an  order,  enlarging  the  time  for  making  the 
award ;  and  the  plaintiff  took  up  the  award 
within  the  time  so  enlaiged.  In  an  action  upon 
the  award  : — Held,  that  the  judge  had  power  to 
make  the  order,  and  that  its  effect  was  to  ratify 
the  act  of  the  arbitrator,  and  therefore  the  action 
was  maintainable.    lb, 

After  Three  Xonths.] — In  a  reference 

under  17  &  18  Vict.  c.  125,  s.  11,  the  court  or  a 
judge  has  power  to  enlarge  the  time  for  making 
the  award,  'although  the  three  months  limited 
for  it  by  s.  15  have  expired.  Watson  v.  Bennett 
or  Bennett  v.  Watson,  6  H.  &  N.  831  ;  29  L.  J., 
Ex.  357  ;  6  Jur.,  N.  S.  637  ;  8  W.  R.  612. 

By  a  submission  in  writing  the  award  w^  to 
be  made  within  a  month,  or  within  such  further 
time  fnot  exceeding  three  months  from  the 
date  of  the  submission)  as  the  arbitrator  shouM 
enlarge  the  time  to.  The  award  not  having 
been  made  within  the  three  months : — Held, 
that  a  judge,  in  his  discretion,  had  power  to 
enlarge  the  time  under  the  C.  L.  P.  Act,  1854 
(17  k  18  Vict.  c.  125),  s.  15.  Benton,  In  re, 
Benton  v.  Strong,  9  L.  R.,  Q.  B.  117  ;  43  L.  J., 
Q.  B.  41  ;  30  L.  T.  52 ;  22  W.  R.  316. 


d.  PrlTllaffe  as  to  Dlaolosinff  Bridenoe. 

Before  Award  taken  up.] — Arbitrators  whose 
award  has  not  been  taken  up  are  privileged 
from  producing  as  witnesses,  on  the  subpoena  of 
a  party  to  the  submission,  the  submission,  tl  c 
award,  or  papers  obtained  by  them  from  experts 
for  their  guidance,  and  from  disclosing  the  con- 
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tents  of  tho  award,  or  giving  evidence  as  to  the 
disciusions  which  took  place  daring  the  investi- 
gation, whether  public  or  private  ;  but  they  are 
bound  to  produce  documents  handed  to  them 
during  the  investigation  by  the  party  who  calls 
them  as  witnesses ;  and  any  objections  to  the 
production  of  like  documents  belonging  to  other 
])arties  can  be  taken  only  by  such  parties,  and 
not  by  the  arbitrators.  Pontford  v.  Swaine, 
Johns.  &  H.  433. 

Arbitrators  are  also  bound  to  answer  whether 
a  particular  subject  of  inquiry  was  pressed  upon 
them  by  either  party,  but  not  as  to  the  course 
of  discussion  and  investigation  which  followed. 
lb. 

Ai  to  Snlargements  of  limo.]-- On  motion  to 
discharge  a  rule  for  making  an  order  of  refer- 
ence with  the  enlargements  of  time  indorsed 
thereon  a  rule  of  court,  the  oourt,  under  17  &  18 
Vict  c.  126,  8.  46,  ordered  the  arbitrator  to 
appear  before  the  master  to  be  examined  as  to 
the  time  when  the  enlargements  were  made. 
Roberts  v.  BcanSy  6  B.  &  S.  1  ;  34  L.  J.,  Q.  B.  7 ; 
11  Jur.,  N.  S.  321  ;  11  L.  T.  625  ;  13  W.  R.  290. 

Competency  of  Arbitrator  to  Explain  Award.] 
— An  arbitrator  may  be  called  as  a  witness  in  an 
notion  to  enforce  his  award.  BuccUvch  (^Duke) 
V.  Mtftrojtolitan  Board  of  Works,  5  L.  R.,  H.  L. 
Cas.  418  ;  41  L.  J.,  Ex.  137  ;  27  L.  T.  1— H.  L. 

He  may  be  asked  questions  as  to  what  passed 
before  him,  and  as  to  what  matters  were  pre- 
sented to  him  for  consideration.    lb. 

But  no  questions  can  be  put  to  him  as  to  what 
passed  in  his  own  mind  when  exercising  his  dis- 
cretionary power  on  the  matters  submitted  to 
him.    Jb. 

The  court  will  admit  evidence  of  an  arbitrator 
in  explanation  of  his  award.  Dare  Valley  Bail- 
way  Company,  In  re,  6  L.  R.,  Eq.  429  ;  37  L.  J., 
Ch.  719. 

An  arbitrator  may  be  properly  asked  by  the 
court  whether  he  was  or  was  not  required  to  find 
specifically  on  the  various  issues  submitted  to 
him  ;  on  being  asked,  the  arbitrator  may,  but  is 
not  compelled,  to  answer.  WUsan  v,  SineUey, 
18  L.  T.  695. 

8inc«    Judieature    Aoti.]— The  former 

law  and  practice  with  regard  to  references  to 
arbitration  are  not  abolished  by  the  Judicature 
Act,  and  consequently,  where  a  cause  is  referred 
to  an  arbitrator  for  decision  according  to  the  old 
practice,  the  arbitrator  cannot  be  called  on  to 
report  to  the  court  with  regard  to  the  matter 
referred  to  him,  but  his  decision  is  final.  Cruik^ 
»hanh  v.  Floating  Swimming  Baths  Company,  1 
C.  P.  D.  260  ;  45  L.  J.,  C.  P.  684  ;  34  L.  T.  733  ; 
2 1  W.  R.  644. 

An  onier  was  made  that  a  cause  should  be 
r.^ierred  to  the  master,  and  that  the  subsequent 
proceedings  should  be  continued  and  concluded 
according  to  the  new  practice  : — Held,  that  the 
reference  was  not  merely  for  report  by  the 
master  under  the  new  powers  given  by  the  Judi- 
cature Act,  but  for  decision,  and  that  the  master 
could  not  be  made  to  report  to  the  court,  but  his 
decision  was  final,    lb. 


e.  Actions  Agrainst. 
Liability  to  be  Sued^Yalaor  or  Arbitrator.]— 


The  plaintiff  purchased  the  goodwill,  stock,  and 
effects  of  a  business  at  a  valuation,  the  amount 
of  which  was  to  be  fixed  by  valuers,  one  to  be 
appointed  on  each  side  for  that  purpose,  and  in 
case  of  difference  by  an  umpire  to  be  chosen  by 
the  valuers.  The  plaintiff  employed  the  defend- 
ant as  his  valuer,  and  he  and  the  valuer 
appointed  by  the  vendor  fixed  between  them 
the  amount  of  valuation.  In  an  action  for  neg- 
ligence in  making  such  valuation,  by  which  the 
value  of  the  goodwill  was  fixed  too  high,  the 
plaintiff  appli^  to  administer  interrogatories  to 
the  defendant  to  ascertain  the  basis  on  which  he 
had  agreed  witii  the  valuer  of  the  defendant  to 
calculate  the  valuation : — Held,  that  the  defend- 
ant had  not  aotcd  in  the  matter  as  an  arbitrator, 
but  as  a  valuer  only,  and  was  therefore  liable  to 
his  employer  for  negligence,  and  the  plaintiff 
accordingly  was  allowed  to  administer  the  inter- 
rogatories. Turj^er  v.  Ooulden,  9  L.  B.,  G.  P.  57 ; 
53  L.  J.,  C.  P.  60. 

A  broker  made  a  contract  for  the  seller  as 
follows  :— "  Oct.  26,  1869.  Sold  by  order  and 
for  account  of  Mr.  P.,  to  my  principals,  Messrs. 
S.  H.  &  Son,  to  arrive,  500  tons  black  Smyrna 
raisins,  1869  growth,  fair  average  quality  in 
opinion  of  selling  broker,  to  be  delivered  here  in 
London  at  22s,  per  cwt.  Shipment  November 
or  December,  1869  : " — ^Held,  that  the  broker 
was  employed  as  an  arbitrator  to  determine  be- 
tween tne  parties  any  difference  which  might 
arise  as  to  the  quality  of  the  raisins  tendered  in 
fulfilment  of  the  contract ;  and,  consequently, 
that  he  was  not  liable  to  an  action  for  failing  to 
exercise  reasonable  care  and  skill  in  coming  to  a 
decision,  he  having  acted  bonA  fide,  and  to  the 
best  of  his  judgment.  Pappa  v.  Base,  7  L.  R., 
C.  P.  32 ;  41  L.  J.,  C.  P.  11  ;  20  W.  R.  62 ; 
affirmed  on  appeal,  7  L.  R.,  G.  P.  525  ;  41  L.  J., 
C.  P.  187  ;  27  L.  T.  348  ;  20  W.  R.  784— Ex.  Ch. 

L.,  exercising  the  avocation  Icnown  among  the 
mercantile  community  as  an  average  adjuster, 
was  employed  by  A.  and  B.,  under  the  terms  of 
an  agreement,  to  examine  into  and  decide  upon 
a  disputed  claim  between  them  as  to  the  salvage 
and  loss  of  cargo  upon  a  wreck.  Having  pro- 
nounced his  decision,  with  which  A.  was  dis- 
satisfied, he  brought  an  action  for  damages, 
imputing  that  L.  had  not  used  due  diligence  in 
ascertaining  the  facts  as  to  the  matters  sub- 
mitted to  him,  and  for  negligence  in  the 
performance  of  the  duty  which  he  had  under- 
taken for  reward.  To  this  L.  pleaded  that  he 
had  decided  bon&  fide  : — ^Held,  that  he  was,  in 
reference  to  the  question  into  which  he  was 
commissioned  by  A.  and  B.  to  inquire,  in  the 
position  of  an  arbitrator,  and  that  as  they  must 
be  held  to  have  bound  themselves  to  abide  by 
his  award,  he  in  the  character  that  had  been 
im})osed  upon  him  by  the  parties  was  not  liable 
to  an  action  at  the  suit  of  either  of  them. 
Tharsis  Sulphur  and  Copper  Company  y,  Loftus, 
8  L.  R.,  C.  P.  1  ;  42  L.  J.,  C.  P.  6  ;  27  L.  T.  549; 
21  W.  R.  109. 

7or  BeooYory  of  Stakes.]— A.  deposited  a 
stake  with  B.,  with  a  view  to  a  race  between  A. 
and  K.,  upon  the  terms  **  that  the  race  was  to  be 
a  right-away  sculler^s  race,  and  the  decision  of 
the  referee  to  be  final.'*  In  such  races  the  start 
is  made  by  the  men  themselves  ;  but  if  they  fail 
to  start  through  default  of  either,  or  both,  the 
referee  has  power  to  interfere.  There  was  a 
default  in  the  6tart|  and  the  referee,  who  Tras 
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statiqQed  at  fiome  distanco  from  the  starting- 
poet,  oideied  that  K.  should  infonn  A.  that  if  he 
did  not  start,  E.  was  to  row  oyer  the  couise 
without  him.  K.  rowed  over  the  course  without 
haring  communicated  this  order  to  A.,  or  given 
him  anj  opportunity  of  starting,  and  the 
referee,  without  inquiry  or  communication  with 
A.,  ordered  the  stakes  to  be  paid  to  K.  An 
action  having  been  brought  by  A.  to  recover  his 
deposit : — ^Held,  that,  as  the  order  of  the  referee 
waa  conditional  on  its  being  communicated  to 
A.,  the  order  not  having  been  communicated, 
there  never  was  such  a  start  or  a  race  as  was 
contemplated ;  the  referee's  jurisdiction  to  award 
the  stakes,  therefore,  did  not  attach,  and  his  de- 
cision was  not  final,  and  that  A.  was  entitled  to 
recover.  Sadler  v.  Smith,  10  B.  &  S.  17  ;  5  L.  R,. 
Q.  B.  40 ;  39  L.  J.,  Q.  B.  17  ;  21  L.  T.  502  ;  18 
W.  R.  148— Ex.  Ch. 


£    Belesratinff  Authority. 

By  Arbitrators  to  one  of  themsalves.] — A 
cause,  and  all  matters  in  dispute,  were  referred 
to  two  merchants  and  a  legal  arbitrator ;  the 
arbitrators  met,  and  two  of  them  agreed,  upon 
the  merits,  to  find  in  favour  of  the  plaintiff ;  but 
the  lay  arbitrators  agreed  to  leave  a  point  of  law, 
which  had  arisen,  to  the  decision  of  the  barrister. 
The  legal  arbitrator  decided  that  point  in  favour 
of  the  plaintiff,  and  executed  the  award  at  Bir- 
mingham, in  accordance  with  his  own  views.  On 
the  next  day,  the  award  was  executed  in  London 
by  one  of  the  lay  arbitrators,  also  in  favour  of 
the  plaintiff: — Held,  that  the  award  was  bad,  as 
being  a  decision  by  one  arbitrator  pursuant  to  a 
power  delegated  to  him  by  the  other  arbitrators, 
they  having  no  authority  so  to  delegate.  Little 
v.  Newton,  2  Scott,  N.  R.  159  ;  2  M.  &  G.  351 ;  9 
D.  P.  C.  437 ;  6  Jur.  246. 

Where  there  are  three  arbitrators,  one  legal 
and  two  lay,  no  principle  of  law  will  authorize 
the  laymen  in  giving  up  their  opinion  on  any 
question  of  law,  which  may  await  upon  their  de- 
cision, to  the  separate  and  distinct  ruling  of  the 
legal  arbitrator.    Ih, 

By  Conaotnt  of  Parties.] — Pending  a  reference, 
the  parties,  by  a  memorandum  to  which  the  ar- 
bitrator was  an  assenting  party,  agreed  that  a 
portion  of  an  account  in  dispute  between  them 
should  be  settled  and  adjusted  by  a  third  person, 
whose  report  was  to  be  adopted  by  the  arbitrator 
as  conclusive  evidence : — Held,  that  this  was  not 
an  improper  del^ation  of  authority  by  the  ar- 
bitrator.   Sharj^  V.  NoweU,  6  C.  B.  253. 

Part  of  Hatter  in  Diipate  left  to  be  deter- 
miiiod  by  Another,] — ^An  action  by  one  weir 
proprietor  against  another  for  disturbuice  of  a 
weir,  was  referred  to  an  arbitrator,  who  was  to 
have  fuU  power  to  define  and  for  ever  set  at  rest 
all  disputes,  quarrels  and  controversies  touching 
all  manner  of  rights  of  depths  of  weirs,  and  other 
water  privileges.  The  arbitrator  directed  that 
^  for  the  purposes  of  defining,  denoting  and  per* 
petuating  the  limit  of  the  depth,"  that  within  one 
month  such  durable  erections  and  marks  be 
placed  on  the  land  adjoining  to  the  weir,  as  B. 
may  diiect  as  being  the  best  adapted  for  so  de- 
fining, denoting  and  perpetuating  Uie  limit  of 
the  depth  of  fourteen  inches: — ^Held  bad,  as 
being  a  delegation  of  the  discretion  vested  in 


huoDU  John»o%  Y.  Latham,  1  L.,  H.  ^  P.  348 ;  19 
L.  J.,  Q.  B.  329. 

On  a  reference  of  all  matters  in  dispute  be- 
tween G.  &  M.,  the  umpire  directed  that  the 
parties  G^ould  execute  mutual  releases  of  all 
claims  and  demands  whatsoever,  and  that  in  case 
of  dispute  the  form  of  the  releases  should  be 
settled  by  P.: — Held,  that  the  delegation  to  P. 
of  authoritv  to  settle  the  releases  was  void. 
Goddard,  In  re,  1  L.  M.  &  P.  25  ;  19  L.  J.,  Q.  B. 
305. 

An  arbitrator,  on  a  reference  with  respect  to 
the  right  to  a  house  and  premises,  directed  con- 
veyances to  be  executed  by  one  party  to  the 
other,  and  awarded  that,  in  case  or  any  dispute 
arising  with  respect  to  the  form  of  those  convey- 
ances, those  disputes  should  be  settled  by  such 
counsel  or  solicitor  as  he  should  appoint  >— The 
court  set  aside  the  award,  on  the  ground  that  the 
arbitrator,  by  reserving  a  future  power  to  himself 
to  delegate  the  authority  to  determine  disputes 
between  the  parties,  had  exceeded  his  authority, 
and  as  this  direction  could  not  be  separated  from 
the  rest  of  the  award.  Tandi/,  In  re,  9  D.  P.  C. 
1044  ;  5  Jur.  726. 

Arbitrators  were  empowered  to  decide  on  what 
terms  a  building  lease  held  by  an  individual 
under  a  corporation  should  be  renewed.  They 
awarded  that  the  corporation  should  put  the 
premises  in  "  good  tenantable  repair,  to  the  satis- 
faction of  M.,  builder :"— Held,  that  this  refer- 
ence of  the  repairs  to  the  judgment  of  a  third 
person  was  not  within  the  authority  of  the  arbi- 
trators, and  made  the  award  bad.  Thmlin  v. 
Fordwich  QIayor,  ^r.),  6  N.  &  M.  594;  5 
A.  &  E.  147. 

Where  an  arbitrator  made  his  award  "  subject 
to  the  opinion  "  of  another :— Held,  that  this  was 
a  substituted  judgment,  and  the  award  therefore 
bad.    £lli9<m  v.  Bray,  9  L.  T.  730. 

Export  may  bo  asked  his  Opinion.]— Under  an 
authority  to  arbitrators  to  call  in  a  competent 
person  to  assist  them  in  the  valuation  of  the 
stock  of  a  partnership,  it  is  no  objection  to  their 
award  that  they  have  availed  themselves  of  the 
assistance  of  such  person  in  deciding  on  the 
partnership  accounts.  The  arbitrators,  by  adopt- 
ing in  terms  the  opinion  of  such  person,  do  not 
constitute  him  an  umpire,  but  make  his  opinions 
their  own ;  and  their  award  cannot  be  impeached 
on  that  account.  Anderson  v.  Wallace,  3  C.  &  F. 
2C. 

Where,  by  the  terms  of  a  submission,  an  arbi- 
trator is  allowed  the  assistance  of  an  accountant, 
or  any  other  person  for  a  particular  purpose,  the 
arbitrator  must  not  delegate  his  authority  to  such 
assistant,  or  permit  him  to  interfere  in  any  way 
with  the  award.  Haigh  v.  Uaigh,  31  L.  J.  Ch. 
420 ;  8  Jur.,  N.  S.  983— L.  J. 

Various  matters  in  difference  being  referred  to 
two  arbitrators,  the  parties  consented  that  they 
might,  in  case  of  diflaculty,  consult  a  third 
person,  who  was  named,  and  the  arbitrators  did 
so  on  one  out  of  the  whole  number  of  questions 
arising  in  the  investigations,  and  they  adopted 
the  opinion  which  he  gave  them  upon  it,  without, 
as  far  as  appeared,  exercising  any  independent 
opinion  on  it,  and  made  their  award  on  the  whole 
of  the  matteis  referred : — ^Held,  that  the  award 
was  not  thereby  invalidated.  WhUmore  v.  Smith, 
7  H.  &  N.  509 ;  31  L.  J.,  Ex.  107  ;  8  Jur.,  K.  S. 
514;  6  L.  T.  618— Ex.  Ch. 

It  is  not  ultra  vires  of  an  arbitrator  to  repiit 
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to  an  expert.  He  may  consult  men  ol  science, 
or  call  in  a  valuer  to  assist  him,  unless  prohi- 
bited by  the  terms  of  the  submission.  Caledonian 
Railway  Company  v.  Loekhart,  3  Macq.  H.  L. 
Cas.  808. 

Beport  of  Expert—Pnrther  Evidence.]— An 
arbitrator  who,  in  making  his  award  as  to  certain 
disputed  questions  of  account,  was  to  have  regard 
to  the  principles  of  taking  the  accounts  shewn  in 
certain  accounts  prepared  by  public  accountants, 
submitted  the  written  statements  of  claims  made 
by  either  disputant  to  such  accountants  for  their 
report  thereon,  upon  receiving  which  he  forth- 
with made  his  o>^ti  award  in  accordance  there- 
with and  in  absence  of  the  parties :— Held,  that 
the  award  must  be  set  aside  without  prejudice  to 
any  question;  first,  because  the  report  of  the 
accountants  must  be  considered  as  evidence  on 
which  either  party  had  a  right  to  be  heard,  and 
that  the  issue  of  the  award  was  made  with  undue 
haste ;  and,  secondly,  because  the  arbitrator  had 
too  far  delegated  his  omti  authority  to  the  ac- 
countants. Eattem  Counties  Railway  Company 
V.  Eastern  Union  Ruilicay  Company,  3  Be  G„ 
J.  &  8.610. 

Upon  a  reference  of  an  action  on  a  builder's 
bill  to  the  master,  he  may  appoint  a  surveyor  to 
report  as  to  value,  but  he  must  receive  the  report 
in  the  same  way  as  other  evidence,  and  cannot 
refuse  to  hear  additional  evidence  tendered  by 
the  parties.  Gray  v.  Wilson,  1  L.  R.,  C.  P.  60 ; 
35  L.  J.,  C.  P.  123 ;  14  W.  R.  584, 

Opinion  of  Counsel.]— The  court  refused  to  set 
aside  an  award  made  by  two  of  three  arbitrators, 
upon  a  suggestion  by  the  third,  that  the  award 
had  been  influenced  by  the  opinion  of  counsel 
taken  by  the  others  upon  a  case  inaccurately 
stated;  the  two  arbitrators  swearing  that  the 
case  was  not  inaccurately  stated,  and  that  their 
minds  had  been  made  up  as  to  the  award  before 
the  opinion  was  taken.  In  re  Hare,  8  Scott, 
267. 

Legal  AdTiier.]— A  recital  in  an  award,  that 
it  had  been  drawn  by  a  person  who,  under  the 
terms  of  the  submission,  attended  the  arbitrator 
as  an  attorney,  does  not  constitute  any  improper 
delegation  of  authority.  Baker  v.  Cotterill. 
7  D.  &  L.  20 ;  18  L.  J.,  Q.  B.  345 ;  14  Jur.  1120. 

It  is  highly  improper,  though  not  per  se  a 
ground  for  setting  aside  his  award,  for  an  arbi- 
trator to  employ  the  attorney  of  one  of  the 
parties  to  the  reference  (though  his  own  attorney 
also)  to  assist  him  in  framing  the  award. 
Underwood,  Jn  re,  Bedford  and  Cambridge 
Railway  Company,  In  re,  11  C.  B.,  N.  S.  442; 
31  L.  J.,  C.  P.  10 ;  5  L.  T.  581 ;  10  W.  R.  106. 
•  Semble,  that  a  lay  arbitrator  may  avail 
himself  of  and  charge  for  professional  assist- 
ance in  preparing  his  award.  Galloway  v. 
Keyworth,  15  C.  B.  228 ;  2  C.  L.  R.  860 :  23  L.  J., 
C.  P.  218. 

The  court  will  not  sanction  an  award  which 
has  been  made  ex  parte,  one  of  the  parties  having 
withdrawn  from  the  reference  in  consequence  of 
the  arbitrator  (a  layman)  insisting,  in  spite  of 
his  protest,  to  retain  the  services  of  an  attorney 
to  assist  him  at  the  hearing.  Proctor  v.  Williams, 
or  Williamson,  8  C.  B.,  N.  S.  386 ;  29  L.  J.,  C.  P. 
157;  6  Jut.,  N.  S.  768;  1  L.  T.  372;  8  W.  R.  I 
190.   -  [ 


ff.  Jurisdiotlon  of  Court  OTer  Axbitraton. 

Snteriiig  Konsuit  against  directioii.]— Where 
a  cause  has  been  referred  the  court  cannot 
interfere  to  enter  a  nonsuit  against  the  arbitra- 
tor's direction ;  but  the  party  objecting  to  the 
award  must  move  to  set  it  aside.  Peters  v. 
Anderson,  1  Maish.  238 ;  5  Taunt.  696. 

Bestraining  from  aeting.]— 8emble,  thai  the 
oourt  has  jurisdiction  to  restrain  by  injunction 
an  arbitrator  from  proceeding  with  a  reference, 
on  the  ground  of  corruption.  Ma^lm^shury  Rail- 
way Company  v.  Budd,  2  Ch.  D.  113:  46  L.  J., 
Ch.  271. 

An  injunction  was  granted,  at  the  instance  of 
one  of  the  parties  to  an  arbitration,  restraining 
an  arbitrator  from  continuing  to  act,  the  court 
being  of  opinion  that  under  the  circumstances 
it  was  not  probable  that  he  would  faithfully 
and  honestly  discharge  his  duty.  Beddoic  v. 
Beddow,  9  Ch.  D.  89 ;  47  L.  J.,  Ch.  588 ;  26 
W.  R.  670. 

The  Judicature  Act,  1873,  s.  25,  sub.-s.  8,  has 
given  no  power  to  the  High  Court  to  issue  an 
injunction  in  a  case  in  which  no  oourt  before 
that  act  had  power  to  give  any  remedy  whatever. 
Therefore  the  High  Court  has  no  jurisdiction  to 
issue  an  injunction  to  restrain  a  party  from 
proceeding  with  an  arbitration  in  a  matter 
beyond  the  agreement  to  refer,  although  such 
arbitration  proceeding  may  be  futile  and  vex- 
atious :--Semblc,  per  Brett,  L. '  J.,  that  the 
Judicature  Act,  187,%  has  dealt  only  with 
procedure,  and  not  with  jurisdiction  at  all,  and 
that  if  no  court  had  power  to  issue  an  injunction 
before  that  act,  the  High  Court  has  no  such 
power  now.  North  London  Railway  Company 
V.  Great  Northern  Railway  Company,  11  Q.  B.  D. 
30 ;  52  L.  J.,  Q.  B.  380 ;  48  L.  T.  695 ;  31  W.  R. 
490— C.  A.    Reversing,  47  L.  T.  383. 

The  court  will  not  grant  a  rule  to  restrain  the 
arbitrator  from  proceeding  when  criminal  mat- 
ters are  referrea  to  him.  Rex  v,  Bardell,  5 
A.&E.  619. 

Compelling  to  Prooeed.]^A  cause  and  all 
matters  in  difference  were  referred :  the  arbitrator 
to  make  and  publish  his  award,  ready  to  be 
delivered  to  the  parties  or  either  of  them,  "  or  if 
they  or  either  of  them  should  be  dead  before 
making  the  award,  to  their  personal  represen- 
tatives "  on  or  before  a  certain  day.  Several 
meetings  were  held,  but  one  party  died  before 
the  reference  was  concluded.  The  arbitrator 
refused  to  proceed  as  the  executrix  of  the  deceased 
protested  : — Held,  that  the  court  could  not 
direct  the  arbitrator  to  proceed.  Letoin  v.  IJil- 
brook,  11  M.  &  W.  110;  2  D.  N.  S.991 ;  12  L.  J., 
Ex.  267.  8,  P.,  Edwards  t.  Davies,  23  L.  J., 
Q.  B.  278 ;  18  Jur.  448. 

Hot  Piiyate  Arbitrators.]— Where  a  railway 
act  provided  that  the  expenses  of  altering  the 
gauge  of  a  railway  should  be  borne  by  several 
companies  in  equitable  proportions,  to  be  deter- 
mined in  case  of  difference  by  the  Board  of  Trade : 
—Held,  that  the  Board  of  Trade  and  commis- 
sioners of  railways  (who  succeeded  to  the  func- 
tions of  the  Board)  were  not  in  the  position  cf 
private  arbitrators,  but  had  a  discretion  which 
the  court  could  not  control,  and  that  a  bill  to 
set  aside  their  award,  on  the  ground  of  undue 
delegation  of  authority,  and  the  admission  of 
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ez  parte  BtatementB,  oould  not;  be  snstainecL 
Newry  and  En,ni$ktUe%  Railway  Company 
y.  UUtsr  Railway  Company,  8  De  G.,  Mac.  & 
G.  487. 


h.    Tew  and  Bemundratlon. 

JnriBcUotion  of  Court.]— The  coart  has  no 
general  jurisdiction  over  arbitmtors  as  to  the 
amount  of  fees  charged  by  them,  whether  the 
re&renoe  is  under  a  rule  of  court  or  not.  Dogtctt 
T.  GingeU,  2  M.  &  G.  870 ;  3  Scott,  N.  R.  179, 

Nor  over  those  of  an  attorney  who  prepares 
the  award.    Ih, 

Amoiint.] — When  a  lay  arbitrator  charged 
fifty  guineas  for  four  meetings,  the  master 
declincKl  as  between  party  and  party  to  allow 
anything  in  addition  (except  the  stamp  duty) 
for  the  charges  of  an  attorney  for  preparing  the 
award,  and  a  rule  to  review  was  refused. 
Galloicay  v.  Key  worth,  15  C.  B.  228 ;  2  C.  L.  li. 
860;  23  L.  J.,  C.  P.  218. 

Where  arbitrators  awarded  in  favour  of  the 
plaintiff,  who,  in  order  to  take  up  the  award, 
paid  their  charges,  which  were  exorbitant.  The 
master,  on  taxation  of  the  plaintiff's  costs, 
refused  to  allow  the  full  charge  paid  by  him : — 
Held,  that  the  excessive  chai"gc  was  properly 
disallowed.  Barnes  v.  Haywardy  1  H.  k  N, 
742  ;  S.  P.,  Wehh  v.  Wyatt,  3  Jur.,  N.  S.  41)6. 

The  amount  of  the  fee  which  an  arbitrator 
awards  to  be  paid  to  himself  for  his  award,  is 
examinable  by  the  master.  FUzgeraid  v.  Chaves, 
5  Taunt.  342. 

If  arbitrators  award  an  excessive  sum  to  be 
paid  to  themselves,  the  court  will  refer  it  to  the 
master  to  reduce  it.  Miller  v.  Rahe,  3  Taunt. 
461.  And  see  Musselbmok  v.  Duuhin,  2  M.  & 
Scott,  740 ;  9  Bing.  605 ;  1  D.  P.  C.  722. 

If  a  lay  arbitrator  avails  himself  of  professional 
assistance,  his  charges  must  be  reasonable. 
Galloway  v.  Eeyworth,  15  C.  B.  228 ;  2  C.  L.  R. 
860 ;  23  L.  J.,  C.  P.  218. 

Applieatioii  for  Arbitrator  to  Sofkind.] — A 
cause  being  referred,  the  arbitrator,  in  1825, 
received  from  the  plaintiff's  attorney  87/.  for  his 
fees  and  expenses.  In  1827,  the  parties  went 
before  the  master,  when  he  allowed  only  SRI. 
The  defendant,  after  a  lapse  of  eight  years  from 
the  time  the  payment  was  made  (the  attorney 
who  paid  the  money  having  died  in  the  interim) 
applied  to  the  court  to  oiSer  the  arbitrator  to 
refund  the  difference : — Held,  that  the  Application 
was  too  late.  Brazier  v.  Bryant,  3  M.  &  Scott, 
844  ;  2  D.  P.  C.  757. 

Where  a  party  is  compelled  to  pay  to  a  lay 
arbitrator  an  exorbitant  sum,  in  order  to  take  up 
the  award,  he  may  maintain  an  action,*to  recover 
the  excess  beycnd  what  is  a  proper  remuneration 
for  the  arbitrator's  service,  Barnes  v.  Braith" 
toaUe,  2  H.  &  N.  669. 

Eeoovery  of  Pees. — Where  an  award  is  taken 
up  by  one  party,  and  all  the  costs  paid  to  two 
out  of  three  arbitrators,  the  third  arbitrator  has 
no  remedy  against  either  party  in  the  cause. 
Burromghes  v.  Clarke,  1  D.  P.  C.  48. 

An  action  on  an  implied  promise  to  remunerate 
an  arbitrator  cannot  be  maintained.  Virany  v. 
Wame,  4  Esp.  416.  8ed  Swin/ord  v.  Bum, 
Gow,  7. 

But  an  arbitrator  may  maintain  an  action  on  | 


an  express  promise  to  pay  him  the  costs  of  a 
reference.  Hoggins  v.  Gordon,  2  G.  &  D. 
666;  3  Q.  B.  467  :  11  L.  J.,  Q.  B.  286  ;  6  Jur. 
896. 

A  declaration  stated  that  a  cause  was  referred 
to  A.  and  B.and  such  third  person  a9.tbey  should 
appoint,  or  of  any  two  of  them  ;  that  A.  and  B. 
appointed  C,  of  which  the  defendant  had  notice ; 
and  that,  in  consideration  that  A.,  B.  and  C. 
would  take  upon  themselves  the  burthen  of  the 
reference,  the  defendant  promised  to  pay  them 
their  reasonable  costs  of  the  award ;  that  they 
proceeded  and  made  their  award,  ordering  the 
defendant  to  pay  them  their  costs  : — Held,  that 
the  three  arbitrators  could  sue  on  this  as  a  joint 
contract.    3» 

Beooyery  of  Xoiety  from  another  party.] — 

Where  two  parties  employ  an  arbitrator,  and  one 
pays  the  arbitrator's  fees  to  enable  him  to  take 
up  the  award  (there  being  no  event  of  the  award 
to  entitle  either  party  to  costs),  the  party  so 
paying  is  entitled  to  recover  from  the  other  a 
moiety  of  the  sum  paid,  as  money  paid  to  his 
use.  Marmck  v.  WehheVy  6  H.  &  N.  1  ;  4  L.  T. 
553. 

By  articles  of  agreement  between  the  plaintiff 
and  the  defendant,  certain  differences  fcetwecn 
them  were  referred,  the  costs  of  the  reference  and 
the  award  to  be  in  the  discretion  of  the  arbitrators. 
The  award  found  a  sum  due  from  the  defendant 
to  the  plaintiff,  and  directed  that  the  costs  of  the 
reference  and  award,  including  compensation  to 
the  arbitrators,  should  be  Iwme,  one  moiety 
thereof  by  the  plaintiff,  and  the  other  moiety  by 
the  defendant.  The  plaintiff  took  up  the  award, 
and  paid  the  whole  costs  : — Held,  that  he  could 
not  recover  a  moiety  thereof  as  money  paid  to 
the  defendant's  use.'  Bates  v.  TowtUey,  2  Ex, 
162  ;  19  L.  J.,  Ex.  399. 


amoiut  in  award.  ]-^Upon  shewing 
cause  against  a  rule  to  pay  over  to  one  party  to 
a  reference  the  sum  awarded,  it  appearing  that 
the  umpire  awarded  that  a  specific  amount 
should  be  paid  for  his  own  and  the  arbitrator's 
costs,  the  court,  upon  the  ground  that  the  specific 
amount  of  such  costs  was  mentioned  in  the 
award,  refused  to  exercise  its  summary  jurisdic- 
tion, and  discharged  the  rule.  Parkinson,  In  re, 
30  L.  J.,  Q.  B.  178  ;  9  W.  R.  340. 

It  is  no  ground  for  setting  aside,  or  sending 
back,  an  ^ward,  that  the  arbitrator  has  fixed  the 
cost  of  his  own  award  (the  amount  not  being 
shewn  to  be  excessive),  nor  that  he  has  said 
nothing  as  to  the  plaintiff's  costs,  the  plain  in- 
ference being  that  he  meant  the  plaintiff  to  pay 
his  own  costs.    Rose  v.  Redfem,  10  W.  R.  91. 

An  arbitrator  cannot,  unless  such  power  is  ex- 
pressly reserved  to  him  by  the  submission,  award 
to  himself  a  sum  (named  or  otherwise),  for  his 
own  costs  and  expenses.  Roberts  v.  Eberhardt, 
3  C.  B.,  N.  8.  482 ;  4  Jur.  N.  S.  898.  A  P., 
Coombs,  In  re,  4  £x.  839  ;  Femley  v.  Bram^on, 
16  Jur.  364  ;  20  L.  J.,  Q.  B.  178. 

i.  statins:  Oasa  for  Opinion  of  Court, 

Btatttte.]— By  17  &  18  Vict.  c.  125,  s.  6,  U 
shall  be  lawful  for  the  arbitrator,  upon  a  com- 
pulsory  reference,  or  upon  a  reference  by  consent 
of  parties  where  the  submission  is  or  may  be 
made  a  rule  or  an  order  of  the  superior  courts 
of  law  or  equity,  if  he  shall  think  fit,  and  it  is 
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juft  pratided  to  the  contrary ^  state  hie  atcard  at 
to  the  whole  or  any  part  thereof  in  the  form  of 
a  special  caeefor  the  opinion  of  the  court ;  and 
when  an  actum  is  referred,  judgment^  1/  so 
ordered,  may  be  entered  according  to  the  opinion 
of  the  courts 

Power  to  ftsto  Case.]  —  The  West  Kent 
Sewerage  Board  is  incorporated  by  a  local  act 
of  38  &  39  Vict.  c.  clxiiL,  and  by  sect.  93  it  is 
enacted  that,  if  any  difference  arises  between  the 
board  on  the  one  hand  and  any  constituted 
authority  or  person  on  the  other  hand,  or  between 
any  two  or  more  constituted  authorities,  or 
between  any  constituted  authority  and  any 
parish  or  person,  respecting  any  assessment  of 
a  main  sewer  rate,  or  any  determination  of  the 
board,  or  any  controrersy  or  other  matter  under 
the  act,  the  same  shall  by  virtue  of  the  act  stand 
referred  for  decision  to  the  Local  Government 
Board,  whose  decision  thereon  and  respecting 
the  costs  of  the  reference  shall  be  final  and 
binding.  A  dispute  having  arisen  between  the 
West  Kent  Sewerage  Board  and  the  Bexley 
Local  Board  respecting  a  claim  made  by  the 
local  board  against  the  sewerage  board  for  com- 
pensation for  damage  done  to  the  highways,  &c. 
of  the  district,  the  disputants,  with  the  consent 
of  the  Local  Government  Board,  stated  a  case  for 
the  opinion  of  this  court : — Held,  that  it  was  not 
competent  to  them  to  do  so,  the  Local  Govern- 
ment Board  being  by  sect.  93  constituted  the 
tribunal  whose  decision  on  the  matter  was  to  be 
final  and  binding,  and  this  not  being  a  submission 
to  arbitration  within  sect.  5  of  the  Common  Law 
Procedure  Act,  1854.  Bexley  Local  Board  v. 
West  Kent  Main  Sewerage  Board,  9  Q.  B.  D. 
518  ;  51  L.  J.,  Q.  B.  456  ;  47  L.  T.  192  ;  31  W.  R. 
119;46J.  P.  519. 

The  umpire  in  an  arbitration  under  the  Lands 
Clauses  Consolidation  Act,  1846,  in  which  each 
party  had  appointed  an  arbitrator,  made  his 
award  in  the  form  of  a  special  case  for  the 
opinion  of  a  superior  court  : — Held,  that  he  had 
the  power  to  state  a  case,  the  appointment  of  an 
arbitrator  being,  by  the  terms  of  s.  26,  a  submis- 
sion to  arbitration  on  the  part  of  the  party  by 
whom  the  same  is  made,  and  the  arbitration 
being,  therefore,  an  arbitration  bv  consent  within 
the  Common  Law  Procedure  Act,  1854,  s.  5. 
Rhodes  V.  Airedale  Drainage  Commissioners,  1 
C.  P.  D.  402  ;  45  L.  J.,  C.  P.  861  ;  35  L.  T.  46  ; 
24  W.  R  1053— C.  A.  Reversing  9  L.  R.,  C.  P. 
508  ;  43  L.  J.,  C.  P.  323  ;  31  L.  T.  59. 

• 

Optional  not  eompnlfory  Power.]— Where  a 
cause  is  referred,  the  arbitrator  to  be  at  liberty 
to  state  any  point  of  law  for  the  opinion  of  the 
court,  and  he  declines  to  do  so,  the  court  will  not 
interfere  with  his  discretion.  Miller  v.  Shuttle- 
worth,  7  C.  B.  105;  S.  P,,  Wood  v.  Ilotham,  5  M. 
&  W.  674. 

An  action  was  referred  to  the  master,  who  was 
to  be  at  liberty  to  state  any  point  of  law  desired 
by  either  party,  for  the  opinion  of  the  court. 
The  master  gave  his  certificate  in  favour  of  the 
plaintiff,  and  declined  to  submit  to  the  court  for 
its  opinion  a  point  of  law  whidi  was  taken  by 
the  defendant  oh  the  hearing.  The  defendant 
having  moved  to  set  aside  the  certificate  : — 
Held,  that  the  clause  giving  liberty  to  the 
master  to  state  a  case  was  not  compulsory ;  and 
the  matter  having  been  fully  discuased  before 


the  arbitrator,  the  conrt  would  not  set  aside  the 
certificate  or  remit  the  case  to  the  arbitrator. 
Oiblnm  V.  Parker,  6  L  T.  584. 

form  of  Cafe.]— When  an  arbitrator  states  a 
special  case,  involving  a  question  of  law,  for  the 
adjudication  df  the  court,  he  ought  to  set  forth 
such  facts  as  are  necessary  to  enable  the  court  to 
determine  the  question  of  law.  Sheridan  v. 
^agle,  6  Ir.  R.,  0.  L.  110. 

If  it  clearly  appears,  from  reading  an  award, 
that  an  arbitrator  intended  to  leave  a  particular 
question  of  law  open,  the  court  will  consider  it, 
although  in  terms  the  arbitrator  may  in  one  part 
of  his  award  have  determined  it.  Sherrj  v. 
Oke,  3  D.  P.  C.  349  ;  1  H.  &  W.  119. 

An  arbitrator,  with  liberty,  if  he  should  think 
fit,  to  report  specially  to  the  court,  set  out  a  long 
and  rambling  statement  of  the  evidence,  leaving 
the  court  to  draw  inferences  of  fact ;  the  court 
expressed  a  strong  opinion,  that  this  was  not  a 
due  exercise  by  the  arbitrator  of  the  power  en- 
trusted to  him.  Jephson  v.  Hawkins,  2  Scott, 
N.  R.  605  ;  2  M.  &  G.  366. 

An  arbitrator  decided  in  favour  of  the  plain- 
tiff, and  stated  facts,  ordering  that,  if  the  court 
should  differ  from  him  in  opinion  on  considering 
those  facts,  a  nonsuit  should  be  entered.  The 
court  refused  to  set  aside  the  award,  on  the 
ground  that  he  had  come  to  a  wrong  conclusion, 
for  though  they  did  not  concur  in  it,  it  did  not 
appear  that  there  was  no  evidence  in  support  of 
it.  Barrett  v.  W\Uim,  1  C,  M.  &  R.  586  ;  3  D. 
P.  C.  220  ;  6  Tyr.  218. 

Appeal  on  Special  Case.]— An  action  was  re- 
ferred, by  order  of  a  judge  of  the  Queen's  Bench 
and  consent  of  parties,  to  the  decision  of  an 
arbitrator.  The  order  of  reference  was  made' 
before  the  passing  of  the  Judicature  Acts,  and 
contained  a  clause  that  ^^  neither  the  plaintiff 
nor  the  defendant  shall  bring  or  prosecute  any 
action  or  suit  against  the  arbitrator,  or  bring  any 
writ  of  error,  or  prefer  any  bill  in  equity  against 
each  other,  of  and  cx)nceming  the  matters  so  as 
aforesaid  referred."  The  arbitrator  made  hi 
award  after  the  passing  of  the  Judicature  Acts, 
and,  after  disposing  of  other  matters  in  difference 
between  the  parties,  as  to  1,500/.  claimed  by  the 
plaintiff  as  damages  from  the  defendant,  stated 
a  special  case  for  the  opinion  of  the  court  under 
s.  5  of  the  C.  L.  P.  Act,  1854.  The  Queen's 
Bench  Division  ordered  that  "  judgment  be  en- 
tered for  the  plaintiff  on  the  special  case  for 
1,500/.  and  costs  incurred  after  the  date  of  the 
award.'*  On  the  defendant's  appeal  from  that 
decision,  a  preliminary  objection  was  taken  to 
the  appeal  for  the  plaintiff : — Held,  that  no 
appeal  would  lie,  as  the  terms  of  the  order  of 
reference  amounted  to  an  express  agreement  by 
the  parties  that  no  appeal  should  be  brought. 
Jones  V.  Victoria  Graving  Dock  Company,  2  Q. 
B,  D.  314  ;  46  L.  J.,  Q.  B.  219  ;  36  L.  T.  347  ;  26 
W.  R.  501— C.  A. 

A  cause  and  other  matters  in  difference  were 
referred  by  consent  by  order  of  nisi  prius.  The 
order  contained  no  clause  relating  to  the  state- 
ment of  a  special  case  by  the  arbitrator,  but  it 
provided  that  the  parties  should  not  bring  error 
against  him  or  each  other  respecting  the  matters 
i-ef entMi  The  arbitrator,  at  the  request  of  the 
parties,  stated  his  award,  as  to  the  cause  only,  in 
form  of  a  special  case  for  the  opinion  of  the 
court,  and  the  oonit  gave  judgment  thereon  for 
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the  defendant : — ^Held,  first,  that  the  plaintiff 
oould  not  bring  error  upon  this  judgment,  the 
opinion  of  the  court  on  a  special  case  stated 
under  17  &  18  Vict.  c.  125,  s.  5,  being  merely 
an  ancillary  proceeding  to  the  award,  which  the 
arbitrator  had  still  to  make,  not  a  judgment  of 
the  court  as  a  tribunal,  as  a  judgment  upon  a 
special  case  stated  instead  of  a  special  verdict  is. 
Gumm  V.  Fowler,  2  £1.  k  El.  890 ;  29  L.  J.,  Q. 
B.  189 ;  6  Jur.,  N.  S.  1093  ;  2  L.  T.  282  ;  8  W. 
R.  436. 

Held, .  secondly,  that,  independently  of  the 
statute,  ihe  plaintiff  was  precluded  by  express 
agreement  from  bringing  error.     lb. 

An  arbitrator  to  whom  a  cause  was  referred, 
was  required  by  the  order  of  reference  to  state  a 
case  for  the  opinion  of  the  court  of  Exchequer, 
at  the  request  of  either  party  ;  he  stated  a  case 
accordingly,  which  was  heard  and  decided  by 
the  court: — Held,  that  this  decision  was  not  a 
judgment  on  which  error  could  be  brought. 
Orurtanld  v.  Legh,  4  L.  R.,  Ex.  187  ;  38  L.  J., 
Ex.  124. 


J.  Proceadinffs  b«fore. 
i.  Hearing  Couruel. 

It  is  competent  to  arbitrators,  under  the 
Friendly  Societies  Act,  to  decline  to  hear 
counsel.     In  re  Macqueen,  9  C.  B.,  N.  S.  793. 

Semble,  that  all  arbitrators  have  a  like  discre- 
tion.    2b. 

On  a  case  being  referred,  the  plaintiff  attended 
before  the  arbitrator  by  counsel,  without  giving 
the  defendant  notice  of  his  intention  so  to  do. 
The  defendfuit  requested  an  adjournment  to  give 
him  time  to  instruct  counsel ;  but  the  plaintiff 
refused  to  consent  unless  the  defendant  paid  the 
costs  of  the  day.  The  arbitrator  proceeded  ex 
parte,  and  certified  in  the  favour  of  the  plaintiff. 
The  court  stayed  the  certificate,  and  referred  the 
matter  back  to  the  arbitrator,  and  disallowed 
the  plaintiff  his  costs  of  the  diay.  Whatley  v. 
Moriand,  2  C.  &  M,  347 ;  2  D.  P.  C.  249  ;  4  Tyr.  255. 

ii.  Amending  Pleadingjt,  <}r. 

An  order  of  reference  of  a  cause  by  a  judge  at  i 
chambers,  expressed  to  be  made  by  consent,  **  on 
the  usual  terms,*'  confers  on  the  arbitrator  the 
power  of  amending  the  pleadings.  Thi>mpnett  v. 
Bowytr,  9  C.  B..  N.  S.  284  ;  30  L.  J.,  C.  P.  1  ; 
7  Jur.,  N.  S.  243  ;  3  L.  T.  276  ;  9  W.  R.  35.  j 

In  an  action  against  a  lead  mine  company  for 
damage  to  cattle,  the  cause  was  referred  at  nisi  | 
prius  to  an  arbitrator,  with  power  of  a  judge  as  I 
to  amendment,  and  the  pleadings  were  with- 
drawn. At  the  reference  the  plaintiff  produced 
particulars  of  damage  amounting  to  a  much 
greater  sum  than  the  claim  sent  to  the  defendant 
before  action.  Notwithstanding  the  defendant's 
objection,  the  arbitrator  received  evidence  upon 
the  new  particulars,  and  awarded  against  the 
defendant : — Held,  that  as  there  were  no  particu- 
lars in  the  action,  the  arbitrator  did  only  what 
is  continnally  done  at  nisi  prius,  and  had  not 
exceeded  his  jurisdiction.  Hammond  v.  Kirhby, 
17  L.  T.  147. 

iii   Vicu>ing  Premises, 

On  a  reference  to  an  arbitrator  of  an  action 
for  work  done  by  a  builder,  in  respect  of  houses, 


it  is  wholly  in  the  discretion  of  the  arbitrator 
whether  he  will  have  a  view  of  the  premises. 
Munday  v.  Black,  9  C.  B.,  N.  S.  557  ;  30  L.  J., 
C.  P.  193  ;  7  Jur..  N.  S.  700  ;  9  W.  R.  274. 

Where  an  arbitrator  is  to  take  a  view  previ- 
ously to  entering  on  the  reference,  and  he  takes 
such  view,  the  non-recital  of  the  view  is  no 
objection  to  his  award.  Spenee  v.  Eastern 
Counties  Rail  way  Company^  7  D.  P.  C,  697  ;  3 
Jur.  846. 

iv.  Accepting  ILmpitality  from  Parties, 

Sffaet  of.] — Matters  in  dispute  were  referred  to 
three  arbitrators,  one  to  be  chosen  by  each  of 
the  parties,  and  one  by  the  two  so  chosen.  On 
several  occasions  during  the  arbitration  one  of 
the  parties  provided  luncheon  at  his  expense,  of 
which  the  arbitrator  appointed  by  him  and  the 
third  arbitrator,  as  well  as  his  solicitor  and  one 
or  two  other  persons,  partook  in  the  absence  of 
the  other  party  (who  would  not  sit  at  the  same 
table  as  his  adversary)  and  of  his  arbitrator : — 
Held,  that,  inasmuch  as  it  was  not  shewn  that 
the  parties  were  influenced  by  corrupt  motives, 
or  were  affected  by  the  luncheons,  the  award 
could  not  be  set  aside  on  the  ground  of  the  lun- 
cheons. Moseley  v.  Simpson,  16  L.  R.,  Eq.  226  : 
42  L.  J.,  Ch.  739  ;  28  L.  T,  727  ;  21  W.  R.  694. 

On  the  invitation  of  one  of  the  parties  to  an 
arbitration,  two  arbitrators,  the  umpire  and  the 
attorney  of  the  party  dined  with  him :— Held, 
that  the  entertainment  of  the  umpire,  though 
improper,  was  not  a  ground  for  setting  aside  the 
award  or  refusing  to  enforce  it,  as  it  did  not 
appear  that  there  was  any  intention  to  corrupt 
the  umpire,  or  that  his  judgment  was  influenced. 
Hopper,  In  re,  8  B.  &  8.  1(X) ;  2  L.  R.,  Q.  B.  367 ; 
36  L.  J.,  Q.  B.  97 :  16  L.  T.  566  ;  15  W.  R.  443. 

It  is  no  ground  for  a  rule,  calling  on  a  plaintiff 
to  shew  cause  why  an  award  made  in  his  favour 
should  not  be  set  aside,  that  after  the  hearing 
and  before  making  his  award,  he  dined  with  one 
of  the  parties  and  his  witnesses.  Crossley  v.  Clay, 
5  C.  B.  581. 


V.   Employing    Party's    Solicitor    to    prepan^ 
Award. — See  ante,  Deleoatikg  Authobity. 


vi.  Parties  malting  false  Representations  befon 

Arbitrator. 

Whether  Aetion  lies  against.]— It  is  no 
ground  of  action  that  one  party  to  a  reference 
made  a  fraudulent  representation  to  an  arbi- 
trator, whereby  he  awarded  to  the  other  party  a 
less  sum  than  he  would  otherwise  have  done. 
lilagrare  v.  Bristol  Waterworks  Company,  1 
H.  &  N.  369  ;  26  L.  J.,  Ex.  57. 


vii.  mtere  Two  or  more  Arbitrators, 

Award,  how  ezeented.]— A  cause  and  all 
matters  in  difference  were  referred  to  the  arbi- 
tration of  three  persons,  the  award  of  the  three, 
or  of  any  two  of  them,  to  be  finaL  The  award 
purported  on  the  face  of  it  to  be  made  by  all 
three,  but  was  executed  by  two  only,  the  third 
having  refused  to  sign  it  when  requested  to  do 
so: — Held,  that  the  award  was  good  as  the  award 
of  the  two.  White  v.  Sharp,  12  M.  k  W.  712; 
1  D.  &  L.  1039  ;  1  0.&K.848  ;  13  L.  J.,  Ex. 216; 
8  Jur.  344. 
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An  award  ongfat  to  be  signed  by  all  the  arbi- 
trators, in  the  presence  of  each  other.  Stalwortk 
V.  Inns,  13  M.  iW.  466  ;  2  D.  &  L.  428  ;  14  L.  J., 
Ex.  81  ;  9  Jar.  285. 

Where  a  matter  is  referred  to  the  award  of 
three  arbitrators,  or  any  two  of  them,  the  two 
who  execute  the  awaid  most  do  so  at  the  same 
time  and  place,  and  in  the  presence  of  each 
otliur,  otherwise  it  is  not  what  the  parties  stipu- 
lated for,  Tiz.,  the  joint  judorment  of  the  two. 
Peterson  v.  Ay  re,  15  C.  B.  724  ;  23  L.  J.,  C.  P. 
129  ;  S,  P.,  nVi//<»v.  Doicling,  4  El.  &  Bl.  44  ; 

2  C.  L.  R.  1642  ;  23  L.  J.,  Q.  B.  302 ;  18  Jur. 
728  ;  Hlnton  v.  Mead,  24  L.  J.,  Ex.  140  ;  1  Jur., 
N.S.  46. 

Upon  a  reference  to  three  arbitrators,  or  any 
two  of  them,  an  award  made  by  two,  in  the 
absence  of,  and  without  finally  consulting  the 
third,  cannot  be  supported.  Beck,  In  re,  1  C.  B., 
N.  S.  695. 

Where  a  cause  was  referred  to  two  named,  and 
to  such  third  person  as  they  should  appoint,  or 
any  two  of  them,  so  that  the  two  persons  named, 
and  such  third  person  or  any  two  of  them,  should 
make  their  award,  and  two  signed  the  award  on 
one  day,  and  the  third  on  the  day  following,  the 
court  refused  to  make  absolute  a  rule  on  one  of 
the  parties  to  pay  money  in  pursuance  of  the 
award.  If  r/^Ai  v.  Oraham,  3  Ex.  131 ;  18  L.  J,, 
Ex.  29. 

Matters  in  difference  were  referred  to  two 
arbitrators,  one  appointed  by  each  party,  and  an 
umpire  chosen  before  proceeding  with  the  refer- 
ence. The  award  was  to  be  made  by  the  three, 
or  any  two  of  them.  They  disagreed,  and  one  of 
the  arbitrators  declined  having  anything  more  to 
do  with  the  matter;  but  the  other  two  after- 
wards sent  to  him  for  his  opinion  a  draft  of  an 
award.  He  objected  to  this,  and  stated  his  ob- 
jections to  both  the  others : — Held,  that  an 
award  made  by  the  two,  which  differed  from  the 
one  prepared,  without  Obnsidering  the  objections, 
and  without  consultation  or  discussion  with  the 
arbitrator  who  had  objected,  was  bad.  Allen, 
In  re,  5  N.  &  M.  374  ;  sub  nom.  Perring,  In  re, 

3  A.  &  E.  245  ;  1  H.  &  W.  285. 

viii.  Attendance  of  Witnesses,  ^'c, 

Btotnte.]— By  3  &  4  Will.  4,  c.  42,  s.  40,  vjton 
references  hy  rule  or  order  of  court,  or  a  judge, 
or  of  nisi  prius,  or  hy  submission  contaiJiing  an 
agreement  for  making  it  a  rule  of  court,  the 
court  by  which  the  rule  or  order  sltall  he  made, 
or  which  shall  be  mi^ntioned  i7i  the  submisxion, 
or  a^y  judge,  by  rule  or  order  may  command  the 
attendance  ana  examination  of  any  person  to  be 
named,  or  the  production  of  any  documents  to  be 
mentioned  in  such  rule  or  order  ;  and  disobedi^ 
enoe  shall  he  deemed  a  eontemjjt,  if  in  addition 
to  the  service  of  .such  rule  or  order  an  appoint' 
ment  of  the  time  and  place  of  attendajioe  in 
obedience  thereto,  signed  hy  one  at  least  of  the 
arbitrators,  or  by  tJte  umpire,  before  whom  the 
attendance  is  required,  sliall  also  be  served, 
either  together  with  or  after  the  service  of  such 
rule  or  order  :  Provided,  that  the  witness  shall 
he  entitled  te  the  like  conduct  m^mey,  and  pay* 
ment  of  expenses,  and  for  lass  of  time,  as  for  and 
upon  attendance  at  any  trial ;  and  provided, 
that  the  application  for  the  rule  or  order  shall, 
set  forth  the  eounty  where  sueh  witness  is  reside 
ing  at  the  time,  or  satisfy  tueh  eeurt  or  judge 
that .  sueh  person  eaainot  be  found:  Propidid 


also,  that  no  person  shall  he  compelled  to  pro* 
duce  any  writing  or  other  doeument  that  he 
would  not  he  compelled  to  produce  at  a  trial,  or 
to  attend  on  more  than  two  consecutive  days  to 
be  named  in  such  order. 

Bedom  ftatttte.!— Before  the  statute,  the  oonrt 
refused  to  compel  a  witness  to  attend  before  an 
arbitrator,  although  the  reference  was  by  order 
of  nisi  prius.  Wansel  v.  Southwood,  4  M.  &  B. 
359. 

A  partnership-deed  contained  a  clause  for  re- 
ferring disputes,  and  provided,  that  every  award 
made  from  time  to  time  should  be  made  a  rule 
of  court : — Held,  that  as  it  did  not  appear  that 
the  word  award  was  used  by  mistake  for  sub- 
mission, and  as  there  did  not  ap{)ear  to  have  been 
any  intention  to  make  the  submission  a  rule  of 
court,  the  reference  was  not  within  9  &  10  Will.  3, 
e.  15,  and  that,  therefore,  a  judge  could  not  require 
the  attendance  of  witnesses  before  the  arbitra- 
tor. Woodcroft,  In  re,  9  D.  P.  C.  538  ;  6  Jur. 
771. 

A  cause  and  all  matters  in  difference  were  re- 
ferred :  the  arbitrator  to  make  and  publish  his 
award,  ready  to  be  delivered  to  the  parties,  or 
either  of  them,  "  or  if  they  or  either  of  them 
should  be  dead  before  making  the  award,  to  their 
personal  representatives  who  shall  require  the 
same,"  on  or  before  a  certain  day.  Several 
meetings  were  from  time  to  time  held,  but  one 
of  the  parties  died  before  the  reference  was  con- 
cluded. After  his  death  the  arbitrator  was  re- 
quested to  proceed  with  the  reference,  but  he 
declined  domg  so,  an  executrix  of  a  deceased 
party  having  refused  to  attend,  and  protested 
against  his  proceeding : — Held,  that  tiie  court 
had  no  power  to  compel  the  executrix  to  attend 
before  him.  Lewiny,  Holbrook,  11  M.  &  W.  110; 
2  D.,  N.  S.  991 ;  12  L.  J.,  Ex.  267 ;  5.  P.,  Ed- 
wards >v.  Davies,  23  L.  J.,  Q.  B.  278  ;  18  Jur. 
448.     ■ 

Bnle  absolute  in  first  instance.] — A  rule  to 
compel  the  attendance  of  witnesses  and  the  pro- 
duction of  documents  in  their  custody  before  an 
arbitrator,  under  3  &  4  Will.  4^  c.  42,  s.  40,  where 
the  order  of  reference  has  been  made  a  rule  of 
court,  is  absolute  in  the  first  instance.  Gua- 
rantee Society,  In  re,  1  D.  &  L.  907. 

Habeas  oorpns  ad  testiflomndnm.] — The  court 
or  a  judge  has  power  to  issue  a  habeias  corpus  ad 
testificandum  to  bring  up  a  prisoner  in  execution 
for  debt  to  be  examined  oefore  an  arbitrator. 
Graham  y.  Glover,  5  El.  &  Bl.  691  ;  25  L.  J., 
Q.  B.  10  ;  2  Jur.,  N.  S.  160. 

So  where  the  prisoner  is  in  criminal  custody. 
Marsden  v.  Overbury,  18  C.  B.  30  ;  25  L.  J., 
C.  P.  200.    See  also  16  &  17  Vict.  c.  30,  s.  9. 

Bnl6reiag  attendaiiM  of  Witnesses.  ]— A  refer- 
ence of  a  cause  and  of  ^  all  matters  in  difference 
between  the  parties  "  to  a  referee  empowered  to 
enter  judgment  on  the  award,  is  not  a  "trial  " 
within  the  meaning  of  17  &  18  Vict.  c.  84,  a.  1, 
so  as  to  enable  a  party  to  enforce  by  subpoena 
the  attendance  before  the  referee  of  a  witness 
not  within  the  jurisdiction.  Hall  y.  Brand,  12 
Q.  B.  D.  39 ;  49  L.  T.  492  ;  32  W.  R.  133— C.  A. 

Witness  Mt  of  SngUnd.]— The  17  k  18  Vict, 
c.  84,  is  not  aTftilable  to  ooDpel  the  attendanoe 
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of  a  person  in  Ireland  as  a  witness  before  the 
master  of  the  court  upon  a  compulsory  reference. 
O' Flanagan  ▼.  Geoghegan,  16  C.  B.,  N.  S,  636. 

Aetion  in  Ohaaeerj  lUTisioiL] — ^An  order  may 
now  be  made  on  summons  in  the  Chancery 
Division^  under  3  &  4  Will.  4,  c  42,  s.  40,  re- 
quiring the  attendance  of  a  witness  before  an 
arbitrator  appointed  in  an  action  in  that  divi- 
sion, and  the  order  will  be  directed  to  be  served 
as  an  ordinary  subpoena.  Clarborovgh  v.  Toot" 
km,  17  Ch.  D.  787  ;  60  L.  J.,  Ch.  743. 

Pofftponement  for  Attendanee  of  Xatorial 
Witnau.] — ^It  is  a  matter  entirely  in  the  dis- 
cretion of  an  arbitrator  whether  he  will  or  will 
not  postpone  the  reference,  in  order  to  give  one 
of  the  parties  an  opportunity  of  bringing  a 
material  witness  from  abroad.  And  the  court 
will  not  interfere  unless  the  circumstances  under 
which  he  refuses  to  do  so  are  such  as  to  amount 
to  misconduct.  Oinder  v.  Curtis,  14  C.  B.,  N.  S. 
723. 

When  an  application  has  been  made  to  arbi- 
trators to  affoid  time  to  obtain  and  examine  a 
witness  who  is  absent,  and  they  have  honestly 
(even  although  erroneously)  exercised  their  dis- 
cretion as  to  the  materiality  of  his  evidence, 
and  have  refused  the  postponement  applied  for, 
their  award  will  not  be  set  aside  on  that  ground. 
Zarehin  v.  Bllix,  11  W.  R.  281. 

DiMorery — Jurisdiction  of  Court.] — An  order 
was  made  in  an  action  by  consent  referring  the 
action  and  all  matters  in  difference  between  the 
parties  to  an  arbitrator,  and  the  order  provided 
that  the  parties  should  produce  before  the  arbi- 
trator all  documents  in  their  or  either  of  their  cus- 
tody or  power  relating  to  the  matters  in  difference. 
The  plaintiff,  whilst  the  arbitration  was  pending, 
took  out  a  summons  under  Ord.  XXXI.  r.  12,  for 
an  affidavit  of  documents  : — Held,  that  the  court 
had  no  jurisdiction  to  make  the  order  asked  for, 
there  not  having  been  before  it  "  any  matter  in 
question  in  the  action  "  within  the  meaning  of 
the  rule.  Penrice  v.  Williams,  23  Ch.  D.  363  ; 
62  lu  J.,  Ch.  693  ;  48  L.  T.  868  ;  31  W.  R.  496. 


ix.  Omduet  of  Inquiry, 

Pretexiee  of  Stranger  to  help  Party.]~An 
arbitrator  has  a  general  discretion  as  to  the 
mode  of  conducting  the  inquiry  before  him. 
The  court  refused  to  set  aside  an  award,  on  the 
^ronnd  that  the  arbitrator  had  declined  to  per- 
mit a  stranger  to  be  present,  for  the  purpose  of 
assisting  the  defendant's  attorney  with  practical 
hints  for  the  conduct  of  the  defence.  Tillam  v. 
Copp,  5  C.  B.  211. 


Qneition  of  Frand.]— Where  a  compulsory 
reference  is  made  to  the  master,  he  must  proceed 
with  the  in<|uiry,  even  though  a  question  of 
fraud  should  mcidentally  arise  before  him.  /m- 
sull  V.  Moi^en,  3  0.  B.,  N.  S.  369  ;  27  L.  J.,  C.  P. 
75. 

Bridenee  Stmek  Out.]— Evidence  having  been 
received  by  arbitrators  at  a  meeting  improperly 
convened,  at  which  neither  the  plaintiff  nor  the 
defendant  attehded,  and  it  being  subsequently 
agreed  that  it  should  be  struck  out.  the  court  re- 
fused to  set  aside  an  award  which  had  been 
made,  the  arbitrators  swearing  that  they  did  not 
consider  the  evidence  in  making  the  award,  and 
the  parties  subsequently  proceeding  with  their 
case.    Kingtocll  v.  Elliott,  7  D.  P.  C.  423. 

Time  to  bring  Witnesses  not  allowed.]— Im- 
proper conduct  of  an  arbitrator,  in  makmg  his 
award  without  allowing  the  defendant  farther 
reasonable  time  to  bring  forward  and  examine 
his  witnesses,  cannot  be  pleaded  in  bar  to  an 
action  on  a  bond  conditioned  for  the  perform- 
ance of  the  award  ;  though  one  of  the  terms  of 
submission  is,  that  the  arbritrator  shall  examine 
the  witnesses  to  be  produced  by  the  parties, 
and  though  the  whole  of  the  time  limited  for  the 
making  of  the  award  is  occupied  in  the  examina- 
tion of  the  plaintiff*s  witnesses.  Orazehrook  v. 
Davis,  8  D.  &  R.  296  ;  6  B.  &  C.  634. 

BisoretioB  as  to  Examination  of  Parties.  ]— 

Where  a  cause  is  referred,  vrith  power  to  the 
arbitrator  to  settle  all  matters  In  difference  be- 
tween the  parties,  the  submission  providing  also 
that  the  parties  are  to  be  examined  on  oath,  if 
thought  necessary  by  him,  it  is  in  the  discretion 
of  the  arbitrator  to  examine  the  parties,  each  in 
support  uf  his  own  case,  if  he  thinks  fit.  Wells 
V.  Benskin,  9  M.  &  W.  46 ;  1  D.,  N.  8.  343  ;  6 
Jnr.  1087. 

By  whom  Examined.]— Parties  to  a  reference 
mutually  agreed  to  strike  out  the  clause  giving 
the  arbitrator  power  to  examine  the  parties.  At 
the  hearing  the  plaintiff's  attorney  tendered  the 
plaintiff  as  a  witness,  and  he  was  examined  by 
the  arbitrator.  The  defendant's  counsel  objected 
to  his  admission,  but  as  the  arbitrator  decided 
against  him  he  proceeded  to  cross-examine  the 
plaintiff  and  went  into  his  case : — Held,  that  the 
examining  of  the  plaintiff  under  those  circum- 
stances was  a  good. ground  for  setting  aside  the 
award,  and  that  the  objection  was  not  waived  by 
the  defendant  going  on  with  the  arbitration. 
Smith  V.  Sparroiv,  4  D.  &  L,  604 ;  1  B.  C.  Rep. 
240  ;  16  L.  J.,  Q.  B.  139  ;  11  Jur.  126. 


Legal  Assistaaoe  expressly  Forbidden.  l—Upon 
an  order  of  nisi  prius,  the  parties  agreed  to  refer 
the  cause  to  a  lay  arbitrator,  ar  proposition  to 
appoint  a  legal  one  having  been  expressly  nega- 
tived. On  the  opening  of  the  arbitration,  the 
arbitrator  claimed  to  have  an  attorney  by  his 
aide  during  the  proceedings,  on  which  one  of 
the  parties  withdrew,  and  the  arbitration  pro- 
ceeded, and  the  award  was  made  : — Held,  that 
the  award  was  void,  and  it  was  set  aside  at  the 
instance  of  such  party.  Procter  v.  WilliamM  or 
Williamson,  8  C.  B.,  N.  6.  386 ;  29  L.  J.,  C.  P. 
857 ;  6  Jur.  N,  B.  768^  1  L.  T.  372;  8  W.  B.  190.^ 


Irregnlaritiei.] — Irregularities  in  the 
mode  of  conducting  an  arbitration  may  be 
waived  by  continuing  the  arbitration  after  they 
have  been  discovert  Moseley  v.  Simpson,  16 
L.  R.,  Eq.  226  ;  42  L.  J.,  Ch.  739  ;  28  L.  T.  727  ; 
21  W.  R.  694. 

A  reference  was  made  to  three  arbitrators,  one 
to  be  appointed  by  each  of  the  parties,  and  one 
by  the  arbitrators  so  chosen.  The  parties  selected 
their  arbitrators,  and  Hie  latter  selected  another 
whom  they  erroneously  appointed  as  umpire, 
and  the  sittings  were  commenced  without  him : 
— Held,  that  &e  irregularity  was  waived  by  com- 
mencing the  proceedmgB  de  novo  after  the  mis- 
take wai  disooreNdy  9wl  by  an  agieeme&t.signed 
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by  the  parties  by  which  they  agreed  not  to  im- 
pugn the  award  on  any  groand.    Ih, 

An  objection  to  an  award  for  irregular  and  im- 
proper conduct  on  the  part  of  the  arbitrators  is 
waived,  where  such  conduct  had  been  known  to 
the  injured  party  three  weeks  before  the  award 
was  made  without  any  objection  being  taken. 
Bignall  r.  Gale,  2  M.  &  G.  830  ;  3  Scott,  N.  B. 
108  ;  9  D.  P.  C.  631  ;  6  Jur.  701. 

Adminiiteriiiff  Oath.l~By  3  &  4  Will  4,  c. 
42,  8.  41,  token  it  shall  be  ordered  or  agreed  in 
any  rule  or  order  of  reference^  or  eubmisHon 
containing  an  agreement  to  make  it  a  rule  of 
court,  that  the  witnesses  shall  be  examined  upon 
oathf  the  arbitrator  or  um^pire,  or  any  one 
arbitrator^  may  and  are  required  to  administer 
an  oath  to  such  untnesses,  or  to  take  their  affirma- 
tion in  cases  wJiere  affirmation  is  allowed  by 
law  instead  of  oath;  and  perjury  may  be 
assigned  on  suck  oatk  or  affirmation. 

This  statute  does  not  exclude  the  power  of  the 
court  or  judge  to  administer  the  oath.  They 
have  a  concurrent  jurisdiction  with  the  arbitra- 
tor to  swear  witnesses  examined  before  them,  not- 
withstanding the  statute.  James  v.  Attwood,  5 
Bing.  N.  C.  628  ;  7  Scott,  841. 

If,  in  a  cause  referred  by  order  of  nisi  prius, 
the  submission  contains  a  clause  that  the  "  wit- 
nesses of  each  party  respectively  shall  be  sworn 
before  a  judge  of  a  superior  court,  or  a  commis- 
sioner thereof,"  the  arbitrator  is,  notwithstand- 
ing, entitled  to  swear  the  witnesses  himself  if  he 
think  proper  to  do  so,  as  the  above  words  arc 
merely  cumulative,  and  do  not  take  away  the 
power  vested  in  him  by  3  &  4  Will.  4,  c.  42.  s.  41 . 
Hodson  V.  Wilde  or  Wise,  1  H.  &  H.  360  ;  7  D. 
P.  C.  16 ;  4  M.  &  W.  536  ;  2  Jur.  992. 

It  is  no  ground  for  setting  aside  an  award, 
that  the  arbitrator  (a  layman)  has  examined 
witnesses  not  upon  oath  or  affirmation,  if  that 
mode  Q^  proceeding  was  not  objected  to  at  the 
time  of  their  examination.  Biggs  v.  Ilansell, 
16  C.  B.  562;  S.  P.,  Ridout  v.  Pye,  1  B.  & 
P.  91. 

It  is  not  absolutely  necessary  that  the  evidence 
before  an  arbitrator  should  be  taken  on  oath ; 
the  parties  may  waive  it.  Wakefield  v.  Llanelly 
Bail  way  and  Dock  Company,  34  Beav.  245. 

A  cause  was  referred  by  an  order,  which 
stated  that  the  arbitrators  should  be  at  liberty, 
if  they  should  think  fit,  to  examine  the  parties 
and  their  witnesses  on  oath  : — ^Held,  that  it  was 
discretionary  with  the  arbitrators  whether  they 
would  examine  the  witnesses  on  oath  or  not; 
and  that  it  was  no  objection  to  the  awurd  that 
the  witnesses  were  examined  without  being 
sworn,  although  the  party  against  whom  the 
award  was  made  required,  at  the  time,  that  they 
should  be  sworn.  Smitk  v.  Ooff,  14  M.  &  W. 
264  ;  3  D.  &  L.  47. 

Where  a  cause  was  referred  by  an  order 
directing  the  witnesses  to  be  sworn  before  a 
judge,  and  the  arbitrator  took  the  evidence  of 
the  plaintiffs  witnesses  not  upon  oath,  which  the 
defendant  objected  to,  though  he  permitted  his 
own  witnesses  to  be  examined  unsworn  : — Held, 
that,  by  this  proceeding,  the  defendant  had 
waived  the  objection,  and  that  he  could  not  on 
this  ground  impeach  the  award.  Allen  v.  Francis, 
9  Jur.  691. 

Evid«nM  by  AffldaTit] — If  a  sabmiaaion  to 
arbUxatloQ  is  **  jk>  that  the  witnesses  be  examined 


on  oath,'*  affidavits  cannot  be  read  ;  if  they  are, 
the  award  may  be  sot  aside.  Banks  v.  Banks,  1 
Gale,  46. 

BaeeptioB  of  SvideiiM.]  —  Arbitrators  are 
bound  by  those  roles  of  evidence  which  govern 
the  courts  of  law.  Att.-Oen,  v.  Davison,  M'Glel. 
&  y.  160. 

A  plaintiff  tendered  in  evidence  books  con- 
taining  entries  made  by  himself,  which  being 
objected  to  as  inadmissible,  the  arbitrator  stated 
that  the  same  stiictnesswas  not  required  as  on  a 
trial,  and  received  the  books  : — Held,  no  ground 
for  setting  aside  the  award  for  misconduct  on  his 
part.  Ilagger  v.  Baker,  2  D.  &  L.  856  ;  14  M. 
&  W.  9  ;  14  L.  J.,  Ex.  227. 

Action  for  two  calls  of  IZ.  each  upon  200 
shares.  The  particulars  claimed  330Z.,  viz.  1502. 
for  a  first  call  upon  150  shares,  and  180Z.  for  a 
second  call  upon  180  shares.  The  defendant 
pleaded  payment.  The  cause  being  referred, 
the  defendant  proved  the  payment  of  more  than 
400Z.  It  was  shewn  that  he  was  proprietor  of 
640  shares  at  the  first  call,  and  1200  at  the 
second ;  and  the  arbitrator  awarded  in  favour 
of  the  plaintiff  : — Held,  that  the  arbitrator,  by 
receiving  evidence  in  respect  of  more  than  20O 
shares,  had  not  exceeded  his  authority,  but  had, 
at  the  most,  received  improper  evidence.  And 
a  rule  for  setting  aside  the  award  was  refused. 
Eastern  Counties  Railway  CovijMny  v.  Robert' 
son,  6  M.  &  G.  38  ;  6  Scott,  N.  B.  802 ;  1  D.  & 
L.  498. 

A  cause,  and  all  matters  in  dispute  at  the  time 
of  the  reference,  were  referred  : — The  arbitrator 
awarded  that  the  defendant  should  pay  to  the 
plaintiff  184/.  for  a  balance  and  interest  found 
to  be  due  at  the  date  of  the  reference, ''  exclud- 
ing from  such  an  account  a  claim  on  the  part  of 
the  plaintiff  for  a  loss  alleged  to  have  been  sus- 
tained to  the  amount  of  32Z.  19s.,  on  certain 
varnished  hats ;  "  and,  as  to  the  claim  in  respect 
of  the  Tarnished  hats,  he  found  "  that  no  suffi- 
cient evidence  had  been  laid  before  him  by  the 
plaintiff  to  shew  that,  at  the  date  of  the  refer- 
ence, he  had  sustained  any  loss  on  the  hats,  and 
upon  that  ground,  and  for  want  of  sufficient 
evidence  of  such  loss,  he  awarded  that  the  plain- 
tiff was  not  entitled  to  recover  anything  in 
respect  thereof :  *' — Held,  a  final  adjudication  of 
the  matters  submitted.  Cockbum  v.  Kewton,  9 
D.  P.  C.  671 ;  2  M.  &  G.  899  ;  3  Soott,  N.  R.  261. 

Where ,  in  an  action  on  simple  contract,  to 
which  the  defendant  pleaded  nunquam  indebi- 
tatus and  a  set-off,  a  verdict  was  taken  for  the 
plaintiff  for  the  amount  claimed,  subject  to  a 
reference  of  the  cause,  the  arbitrator  having 
certified  that  the  verdict  entered  for  the  plaintiff 
be  vacated,  and  a  verdict  entered  for  the  de- 
fendant on  both  the  issues  :r— Held,  that  the 
court  will  not  entertain  an  application  to  amend 
the  certificate  by  entering  a  verdict  for  the 
plaintiff  on  the  first  issue,  on  the  ground  that 
the  finding  was  not  supported  by  evidence. 
Williami  v.  MouUdale,  7  M.  &  W.  134  ;  4  Jur. 
1038. 

A  particular  of  set-off  for  20Z.  I2s.  Od.  was  as 
follows  : — *'  To  fitting  up  a  shop  with  one  pair 
of  glass  doors,  fanlight,  lock,  bolts  and  hinges, 
to  a  partition  to  ditto,  and  moulding,  aU  com- 
plete, and  fitting  up  shop  window  with  glass 
case  and  linings,  and  sundry  works,  nails,  kc 
On  the  hearing  of  a  reference  of  the  cause 
before  an   arbltratori   the   value   of  all   the 
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specified  work  in  the  particular  was  proved 
to  be  worth  9/.  ;  but  under  the  words  in 
the  particular,  "sundry  works,  nails,'*  &c., 
the  arbitrator  (subject  to  the  opinion  of  the 
court)  admitted  evidence  of  other  work  done 
about  the  premises  to  the  amount  of  10^.  1#. : — 
Held,  that  the  evidence  was  rightly  received ; 
and  that,  if  the  plaintiff  was  misled  or  taken  by 
surprise  by  the  particular,  he  should  have  asked 
for  an  adjournment  of  the  reference,  to  have 
enabled  him  to  answer  the  evidence  as  to  that 
claim.     JBasthum  v.  Tyler,  2  ©.  C.  Rep.  136. 

A  verdict  was  taken  for  3,000/.  damages,  sub- 
ject to  a  barrister,  to  whom  all  matters  in  differ- 
ence in  the  cause  were  referred,  with  power  to 
decide  on  the  admissibility  of  evidence,  as  a 
judge  might,  and  to  reserve  points  of  law  for 
the  decision  of  the  court.  The  arbitrator  made 
a  special  statement  of  facts  affecting  the  admis- 
sibility of  certain  depositions  in  evidence,  and 
awarded  that  the  veidict  should  be  reduced  to 
1.358i.,  if  the  court  should  be  of  opinion  that  the 
depositions  of  A.  and  B.  were  admissible  ;  to 
1.165/.  if  the  court  should  think  the  depositions 
of  A.  only  admissible  ;  and  to  579/.,  if  the  court 
should  think  neither  of  the  depositions  admissi- 
ble : — Held,  that  the  award  was  final.  Scott 
V.  Van  Sandav,  6  Q.  B.  237  ;  8  Jur.  114. 

A  submission  referred  the  amount  of  loss  by 
fire  on  "  wool  in  the  process  of  woolling,  carding, 
scribbling,  and  spinning,"  but  in  other  parts  of 
the  submission  **  raw  wool "  was  spoken  of.  The 
arbitrator,  conceiving  that  he  was  not  justified 
in  taking  into  his  consideration  wool  which  had 
nndergone  a  part  of  the  process  of  manufacture, 
but  was  not,  at  the  time  of  the  fire,  in  any 
of  the  engines,  refused  to  receive  evidence  ap- 
plicable to  that  wool : — Held,  that  he  was  justi- 
fied in  so  doing  ;  and  the  court  refused  to  disturb 
an  award  made  on  that  principle.  In  re  Hurst, 
1  H.  &  W.  275. 

Where  a  defendant  submitted  all  matters  in 
difference,  and  the  arbitrators  required  him,  in 
pursuance  of  a  power  given  them  for  that  pur- 
pose, to  produce  certain  books  and  papers,  and 
an  attachment  was  moved  for  against  him  for 
not  producing  them  : — Held,  that  he  could  not, 
by  affidavit,  bring  before  the  court  the  question, 
whether  those  books  related  to  matters  in  differ- 
ence between  them  or  not,  though  it  was  ex- 
pressly sworn  that  the  books  merely  related  to 
old  accounts,  which  had  been  long  since  settled, 
and  which  it  had  been  agreed  between  them 
should  form  no  part  of  the  reference,  because, 
by  the  general  terms  of  the  submission  of  all 
matters  in  difference,  it  was  left  in  the  discretion 
of  the  arbitrator  to  say  what  were  matters  in 
difference,  and  what  were  not.  Arhuekle  v. 
Pri^e,  4  D.  P.  C.  174. 

If  a  cause  is  referred  to  a  barrister,  and  he 
improperly  admits  evidence,  the  court  will  not 
disturb  his  award.  Perryman  v.  Steggall.  2  D. 
P.  C.  726. 

It  is  no  ground  for  imi>eaching  an  award  that 
the  arbitrator  has  been  mistaken  in  point  of 
law,  as  to  the  admissibility  of  certain  evidence. 
Arm$trong  v.  Marshall,  4  D.  P.  C.  593 :  1  H.  & 
W.  643. 

An  arbitrator's  decision  on  the  admissibility 
of  evidence  before  him  is  final.  Symes  v.  Oood- 
/aiow,  4  D.  P.  C.  642  ;  2  Scott,  769  ;  1  Hodges, 
400  ;  2  Bing.  N.  C.  532. 

Sijaetioa  of  EYidenoe.]~The  refusal  of  an 
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arbitrator  to  examine  witnesses  is  sufficient  mis- 
conduct on  his  part  to  induce  the  court  to  set 
aside  his  award,  though  he  may  think  that  he 
has  sufficient  evidence  without  them.  Phipps 
V.  Ingram,  8  D.  P.  C.  669. 

Where  all  matters  in  difference  in  the  cause 
between  the  parties,  in  an  action  against  two 
defendants,  were  referred,  and  the  arbitrator 
refused  to  hear  evidence,  or  adjudicate  upon  the 
subject  of  four  cheques  drawn  by  one  of  the 
defendants  alone,  on  the  ground  that  it  was  not 
a  matter  in  difference  l^tween  the  parties  to 
the  reference  : — Held,  that  the  award  was  not 
final  and  conclusive,  and  that  it  must  be  set 
aside.  Samuel  v.  Cooper,  2  A.  &  E.  752  ;  1  H.  & 
W.  86  ;  S.  C.  nom.  Samuel  v.  Levey,  4  N.  &  M.  520. 

Parties  had  submitted  their  accounts  to  an 
arbitrator,  and  a  report  had  been  made,  and  a 
meeting  was  fixed  to  close  the  accounts.  At  that 
meeting  one  of  the  parties  tendered  ia  evidence 
fresh  documents  which  he  had  discovered  relating 
to  the  accounts,  and  the  arbitrator,  after  looking 
at  them,  declined  to  go  into  them  : — Held,  not 
misconduct  affecting  the  validity  of  the  award, 
but  a  rejection  of  evidence  within  his,  the 
arbitrator's,  authority.  Marsh,  In  re,  16  L.  J., 
Q.  B.  330. 

Where  an  arbitrator  refused  to  receive  further 
evidence,  tendered  by  the  plaintiff  after  the 
close  of  his  case,  in  consequence  of  the  defen- 
dant declining  to  call  evidence  of  his,  and  urging 
that  no  case  had  been  made  out,  the  court 
refused  to  set  aside  the  award  on  that  ground. 
Hemming  v.  Parker,  13  L.  T.  795  ;  14  W.  R.  328. 

An  affidavit  to  set  aside  an  award  on  the 
ground  that  the  arbitrator  had  refused  to  ex- 
amine a  material  witness,  should  state  what 
reason,  if  any,  he  gave  for  refusing  to  hear  the 
witness.    Bradley  v.  Ibbetson,  2  L.  M.  &  P.  583. 

BeceiviBg  Eridenoe  in  abienoe  of  other 
Party.  ] — ^A  submission  was  entered  into  by  A. 
and  B.,  of  all  matters  in  difference  between 
them.  The  arbitrator  gave  notice  to  the  parties 
of  his  intention  to  hold  a  meeting,  which  was 
holden  and  attended  by  one  of  the  parties,  and 
the  solicitor  of  the  other  party.  The  parties 
met  on  the  following  day  before  the  arbitrator, 
who  after  hearing  both  parties,  and  with  their 
consent,  took  with  him  all  the  books  for  exam- 
ination by  an  accountant.  i:>hortly  afterwards, 
and  before  making  his  award,  the  arbitrator  was 
apprised  by  the  accountant  of  a  supposed  error 
in  the  accounts  as  to  a  sum  of  money,  upon 
which  the  arbitrator  summoned  A.,  who  was 
more  conversant  with  the  accounts  than  B.,  to 
appear  before  him  and  the  accoimtant,  when  the 
supposed  error  was  explained  and  set  right  to  the 
arbitrator's  satisfaction.  About  a  month  after- 
wards, the  accountant  again  discovered  in  the' 
accounts  what  he  supposed  an  error  as  to  a  sum 
of  money,  which  was  explained  by  A.,  in  like 
manner  as  before,  to  the  satisfaction  of  the 
arbitrator ;  but,  in  both  instances,  no  notice 
was  given  to  the  other  party  of  A.*s  intended 
attendance  on  the  arbitrator.  The  arbitrator 
shortly  afterwards  made  his  award.  The  award 
was  set  aside.  Harrey  v.  Shelton,  7  Beav.  455  ; 
13  L.  J.,  Ch.  466. 

It  is  no  ground  for  a  rule,  calling  upon  a 

glaintiff  to  shew  cause  why  an  award  made  in 
is  favour  should  not  be  set  aside,  that  the 
arbitrator  allowed  the  plaintiff's  counsel  to  call 
the  plaintiff  to  prove  his  own  case ;  that,  after 

L 


2di 


ARBITRATION,    REFERENCE   AND    AWARD. 


292 


tb^  CMC  had  been  closed  on  both  sddcA,  he 
obtained  infonnation  from  each  partj  in  the 
ItbieBOQ  at  the  other.  Oroisley  t.  Clay,  o  C.  B.  581. 

A  oflage  for  arbitraton  appointed  to  detenninCf 
as  between  outgoing  and  incoming  tenants  of  a 
fann,  the  valae  of  the  away-going  crop  and  the 
deductiofiB  for  want  of  repaiis  of  the  farm 
building  and  fences,  to  make  an  award,  on  in- 
spection of  the  crc^  and  premises,  without 
notice  to  the  parties,  and  without  evidence  may  be 
good;  but  oo  usage  can  justify  arbitrators  in 
hearing  one  party  and  his  witnesses  only  in  the 
absence  of  and  without  notice  to  the  other, 
Oswald  V.  Grey  (iiir/),  24  L.  J.,  Q.  B.  69. 

All  the  witnesses  of  a  party  against  whom  the 
award  is  nia4c  must  have  been  examined,  and  in 
his  presence,  or  it  will  be  a  ground  for  setting 
the  award  aside  ;  but  that  must  be  made  clearly 
to  appear,    Bedingtom,  v.  Southall,  4  Price,  232. 

An  award  is  not  necessarily  bad  because  the 
arbitrator  has  taken  evidence  in  the  absence  of 
both  the  parties,  Th4ma4  v.  Morris,  16  L.  T. 
398. 

^OQh  an.  irregularity  may  be  so  treated  by  the 
disputcsnts^as  to  prevent  them  afterwards  taking 
fiity  objection- to  it.    lb. 

When  an  arbitrator  questions  a  witness,  and 
receives. stateniiepts  froni.him  in  the  absence  and 
without  the  consent  of  one  party  to  the  reference, 
the  court  will  set  aside  the  awani,  without  taking 
into  ooQsideration  the  nature  of  the  statements, 
or  tho  probability  of  their  having  influeuced  the 
decision.  Dohson  v.  Groves,  6  Q.  B.  637  ;  14 
L.  J.,  Q,  B.  17  ;  9  Jur.  86. 

Unprofessional  arbitrators  ascertained  at  a 
meeting  the  balance  due  from  A.,  one  of  the 
litigant  parties,  to  B.,  the  other,  except  a  few 
pounds,  which  the  arbitrators  proposed  to  make 
payable  by  A.  to  B.,  on  accoi^ntof  interest  owing 
by  A.  to  a  third  person,  C,  on  a  mortgage  of 
land,  the  property  of  A.,  which  A.  was  to  assign 
to  B.  By  arrangement  between  themselves,  the 
arbitrators,  without  holding  any  further  meeting, 
questioned  C.  separately,  and  in  the  absence  of 
tiie  parties,  as  to  the  amount  of  interest  due ; 
each  stated  the  result  of  his  inquiry  to  the  other, 
and,  the  reports  agreeing,  they  made  their  award. 
The  court  set  aside  the  award  as  procured,  by 
undue  means  contrary  to  9  &  10  Will.  3,  c.  16, 
S.  2,  the  course  pursued,  having  been  inconsistent 
with  natural  justice.  Plews,  In  re^  6  Q.  B,  845  ; 
14  1,  J.,  Q.  B.  139  ;  9  Jur.  160. 

After  the  close  of  the  case  of  both  the  parties 
to  an  arbitration  in  which  a  question  arose, 
which  affidavits  to  set  aside  the  award  alleged, 
but  did  not  shew,  to  be  material,  whether  the 
figures .  on  the  stem  of  a  Spanish  ship  denoted 
English  or  Spanish  feet,  two  of  the  three  arbitra- 
tors, unattended 'by  the  parties,  asked  a  person, 
who  had  not  been  called  as  a  witness,  whether 
the  figures  marked  English  or  Spanish  feet.  He 
expressed  ignorance  of  the  matter,  but  another 
person  standing  by  stated  that  the  numbers 
marked  English  feet,  as  the  ship  had  been  lately 
coppered  in.  England.  The  arbitrators  after- 
wards made  their  award.  The  court  refused  to 
set  aside  the  award  on  the  ground  of  misconduct 
in  the  arbitrators.  Errazquin  and  Meek,  In  re, 
2  L.,  M.  &  P.  151. 

Where  arbitrators,  who  had  proceeded  in  a 
reference,  informed  the  defendant,  who  was 
present  at  the  meeting,  that  they  would  suspend 
their  proceedings  till  the  books  of  account  had 
been  referred  to : — Held,  that  having  afterwards 


i  made  an  award  in  his  absence,  without  examin- 
ing such  books,  was  a  ground  for  setting  sside 
the  award.     Ptpper  v.  Gorham,  4  Moore,  148. 

On  a  cause  being  referred,  the  plaintiff  at- 
tended before  the  arbitrator  by  counsel,  without 
giving  the  defendant  notice  of  his  intention  so 
to  do.  The  defendant  requested  an  adjournment, 
to  give  him  time  to  instruct  counsel ;  but  the 
plaintiff  refused  to  consent,  unless  the  defendant 
paid  the  costs  of  the  day.  The  arbitrator  pro- 
ceeded ex  parte,  and  certified  in  favour  of  the 
plaintiff.  The  court  stayed  the  certificate,  and 
referred  the  cause  back  to  the  arbitrator,  and 
disallowed  the  plaintiff  his  costs  of  the  day. 
WhatUy  v.  Morland,  2  C.  &  M.  347  ;  2  D.  P.  C. 
249  ;  4  Tyr.  255. 

An  arbitrator  greatly  errs  if  he  in  any  the 
minutest  particular  takes  upon  himself  to  listen 
to  evidence  behind  the  back  of  any  of  the  par- 
ties to  the  submission.  Dreic  v.  Lthvm,  2  Macq. 
H.  L.  Cas.  1. 

On  the  evidence  given  by  one  of  the  parties 
at  a  meeting,  of  which  the  other  had  notice,  but 
did  not  attend,  the  sum  the  party  attending  was 
to  pay  was  decreased  by  the  arbitrators.  This 
private  examination  was  held  incorrect,  and  the 
award  set  aside.    Hick,  In  re,  8  Taunt.  694. 

It  is  no  objection  to  an  award  that  the  arbi- 
trators in  the  aksoiicc  of  one  of  the  parties  have 
called  in  the  other,  and  asked  hiita  merely, 
whether  he  admitted  or  disputed  certain  items  in 
an  account.     Anderson  v.  Walla4^,  3  C.  &  F.  26. 

A  defendant  moved  to  set  aside  an  award  made 
by  two  arbitrators  against  him,  upon  the  grounds 
that  they  had  improperly  received  evidence  in  his 
absence,  and  had  also  been' guilty  of  improper 
conduct  in  holding  meetings,  and  conferring 
with  the  plaintiff  with  respect  to  the  matters  in 
difference,  in  his  absence.  The  defendant  was 
aware  of  the  existence  of  these  grounds  of  ob- 
jection many  days  before  the  award  was  made, 
but  made  no  objection  before  the  wbitrators. 
He  had  notice  of  the  meetings  at  which  the  evi- 
dence was  received,  and  had  been  summoned  to 
produce  books  at  them,  but  he  had  omitted  to 
attend :— Held,  that  although  it  would  have  been 
more  regular  for  the  arbitrators  to  send  notice  of 
the  result  of  the  examinations  to  the  defendant^ 
yet  that  the  court  would  not,  under  the  circum- 
stances, set  aside  the  award  for  such  irregularities 
as  were  disclosed.  Bignnll  v.  Gale,  9  D.  P.  C. 
631 ;  2  M.  &  G.  830  ;  3  Scott,  N.  R.  108  ;  6  Jur. 
701. 

Party  ihonld  have  opportuxdty  of  being 
heard.] — No  custom  or  usage  can  justify  an 
arbitrator  or  umpire  in  deciding  on  evidence  laid 
before  him  without  the  knowledge  of  the  party 
against  whom  he  decides,  and  without  giving 
him  an  opportunity  of  being  heard.  Brook,  Jn 
re,  15  C.  B.,  N.  S.  403  ;  33  L.  J.,  C.  P.  246  ;  10 
Jur.,  N.  S.  704  ;  10  L.  T.  378. 

Where,  in  an  action  for  not  repairing,  arbitra- 
tors made  their  award  upon  a  view  of  the 
premises  without  calling  the  parties  before  them, 
it  was  set  aside,  as  other  facts  might  be  neces- 
sary to  be  inquired  into.     Anon.,  2  Chit.  44. 

A.,  on  the  7th  of  April,  1866,  contracted  to 
buy  of  B.  250  bales  of  cotton,  "to  arrive  in 
Liverpool  per  ship  or  ships  from  Bombay,"  on 
the  terms  of  the  printed  rules  of  the  Cotton 
Brokers'  Association  of  Liverpool,  as  indorsed  on 
the  contract,  at  a  certain  price  per  lb.  for  fair 
new  merchants'  Oomrawattee,  March  or  April 
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shipment.  By  one  ol  the  rales  referred  to,  it 
was  provided  that,  upon  sach  a  contract,  the 
name  of  the  ship  must  be  given  to  the  buying 
broker  within  two  calendar  months  next  after 
the  date  of  shipment  named  in  the  contract; 
and  by  other  rules  it  was  provided  that,  *'  in  case 
of  any  dispute  arising  out  of  a  contract,'*  the 
matter  was  to  be  refeired  to  two  members  of  the 
association  ;  and  that  in  the  event  of  one  of  the 
parties  neglecting  for  three  days  after  notice  to 
appoint  an  arbitrator,  the  chairman  of  the  asso- 
ciation was  to  name  two,  whose  award  was  to  be 
finaL  On  the  21st  of  June,  the  seller's  broker 
gave  the  buyer's  broker  the  name  of  a  ship  on 
board  of  which  were  225  bales  of  the  cotton, 
which  was  shipped  at  Bombay  on  the  Idth  of 
March.  A.  declined  to  accept  the  cotton,  on  the 
ground  that  the  name  of  the  ship  had  not  been 
given  within  two  calendar  months  next  after  the 
date  of  shipment.  A  dispute  having  arisen  as 
to  the  meaning  of  the  contract,  A«  appointed  J. 
as  arbitrator  on  his  part.  B.  neglecting  to  ap- 
point his  arbitrator,  the  chairman  of  the  associa- 
tion appointed  two,  viz.,  J.  and  D. ;  but  B.  ob- 
jecting to  J.,  inasmuch  as  he  had  been  the  person 
originally  named  by  A.,  the  chairman  withdrew 
his  name,  and  appointed  H.  in  lieu  of  him  ;  and 
the  two  arbitrators  so  appointed,  having  been 
famished  by  A.'s  broker  with  a  copy  of  the  con- 
tract and  of  the  correspondence,  without  giving 

B.  an  opportunity  of  being  heard,  and  within 
two  hours  of  the  receipt  of  notice  that  they  had 
been  appointed,  made  an  award,  holding  that  the 
declaration  made  on  the  21st  of  June  was  not  a 
proper  one,  and  consequently  that  the  buyer  had 
power  to  cancel  the  contract : — Semble,  that  the 
omission  to  give  B.  an  opportunity  of  being 
heard  before  them  was  miscondact  on  the  part 
of  the  arbitrators,  and  good  ground  of  objection 
to  the  award  if  taken  in  the  proper  manner, 
viz.,  by  motion  to  set  it  aside  or  refer  it  back. 
Thorbum  v.  Barnes^  2  L.  K.,  C.  P.  384  ;  36  L.  J., 

C.  P.  184  ;  16  L.  T.  10  ;  15  W.  R.  623. 

Votioe  of  Xeeting,  when  neeessary.]— Where 
a  submission  has  been  made  a  rule  of  court,  and 
a  party  to  the  submission  revokes  the  authority 
without  leave  of  the  court,  he  still  ought  to  have 
notice  from  the  arbitrators  to  attend  their  meet- 
ing.    1%  re  Kyle,  2  Jur.  760. 

After  one  of  the  parties  has  failed  to  attend  a 
meeting,  the  arbitrator  may,  at  the  next,  without 
a  peremptory  appointment,  proceed  in  his  ab- 
sence.   Angus  v.  Smythies,  2  F.  &  F.  381. 

Where  a  plaintiff  became  insolvent  after  a 
cause  was  referred,  and  the  arbitrator  gave  the 
attorney  of  both  parties  notice  of  his  intention 
to  proceed  with  the  reference ;  and  the  plaintiff 
not  attending,  the  arbitrator  proceeded  ex  parte, 
the  court  refused  an  application  by  the  assignee 
to  set  aside  the   award.     Hohhs  v.  Ferrant,  8 

D.  P.  C.  779  ;  4  Jur.  825. 

Where  an  arbitrator  proceeded  in  the  absence 
of  one  of  the  parties  at  a  third  meeting  which 
had  been  appointed,  the  absent  party  not  having 
attended  at  either  of  the  two  previous  meet- 
ings : — The  court  set  aside  the  award,  as  no 
notice  had  been  given,  that,  if  the  party  did  not 
attend,  the  arbitrator  would  proceed  in  his  ab- 
■ence.  Oladvnn  v.  ChUeote,  9  D.  P.  G.  660;  5 
Jur.  749. 

Where  an  arbitrator  has  made  an  appointment, 
and  one  of  the  parties,  although  unoer  the  mis^ 
tatai  notioa  that  there  will  b^  uotioe  of  another 


meeting  before  an  award  is  made,  goes  away 
without  tendering  evidence,  or  intimating  that 
he  intends  to  offer  it,  the  arbitrator  may  pro* 
ceed  ex  parte,  and  without  further  notice  make 
an  award.     Trycr  v.  SliaWy  27  L.  J.,  Ex.  320. 

A  party  objected  to  an  award,  on  the  ground 
that  he  had  not  had  notice  of  two  meetings,  at 
the  first  of  which  no  evidence  was  received,  but 
the  arbitrator  merely  adjourned ;  and  at  the 
second  of  which  he  attended  and  handed  in  a 
formal  protest  against  the  proceedings,  upon  a 
ground  totally  different  from  that  of  want  of 
notice : — Helcl,  that  he  was  not  entitled  to  notice 
of  the  first  meeting,  and  that  he  had,  by  his  pro- 
test, waived  the  want  of  notice  of  the  second. 
Morphett,  In  re,  2  D.  &  L.  967 ;  14  L.  J.,  Q.  B. 
259;  10  Jur.  546. 

All  matters  in  difference  in  a  cause  were  re- 
ferred to  a  barrister,  with  power  to  proceed  ex 
parte,  if  either  of  the  parties  should,  by  affected 
delay,  prevent  making  the  award,  or  should  not 
attend  after  reasonable  notice,  and  without  such 
excuse  as  the  arbitrator  should  adjudge  reason- 
able. The  arbitrator,  having  in  the  course  of  the 
reference  appointed  a  meeting,  was  informed  by 
the  defendant  that  he  did  not  intend  to  be  pre- 
sent ;  one  of  his  reasons  being,  that,  on  account 
of  the  non-admissibility  of  certain  depositions, 
which  the  arbitrator  had  not  rejected  as  evidence, 
no  award  he  could  make  would  be  valid ;  and 
another  reason  being,  that  the  notice  was  too 
short.  The  arbitrator  (having  postponed  the 
meeting  for  a  day,  of  which  he  gave  the  defen- 
dant notice,  but  without  reference  to  his  commu- 
nication) proceeded  ex  parte  : — Held,  that  he  was 
warranted  in  so  doing,  though  he  had' not  warned 
the  defendant,  that,  if  he  absented  himself,  he 
would  proceed  ex  parte.  Scott  v.  Van  Sandav, 
6Q.  B.  237;  8  Jur.  1114. 


5.  Umpibe  and  XJmpibage. 

a.  Appointment  of  Umpire. 

i.  By  ArHtrators, 

iSee  17  4'  18  Vict.  c.  125,  t,  14.) 

When  to  be  ehosen.] — If  a  submission  is,  that, 
if  arbitrators  do  not  make  their  award  by  a  day 
named,  then  to  abide  the  award  of  an  umpire,  to 
be  chosen  by  the  arbitrators;  the  time  for  the 
arbitrators  to  appoint  an  umpire  commences 
when  the  time  for  their  making  the  award  ex- 
pires.   Beek  v.  Sargent,  4  Taunt.  232. 

ArbitratoTB  may  choose  an  jompire  either  before 
or  after  the  time  limited  for  making  their  own 
award,  if  the  umpire  is  chosen  within  the  time 
limited  for  his  umpirage.  JIarding  v.  Watts, 
15  East,  656,  And  see  Boyley  v.  Pitsloio,  16 
East,  557,  n. 

Arbitrators  having  power  to  appoint  an  um- 
pire may  elect  one  before  they  enter  upon  the 
matter  referred  to  them.  Roe  d.  Wood  v.  Doe,  2 
T.  R.  644  ;  8,  P.,  Bates  v.  Cooke,  9  B.  &  C.  407. 

Such  an  appointment  of  an  umpire  i$  good, 
though  the  arbitjstors  have  before  such  appoint- 
ment enlarged  the  time.  Cudliffe  v.-  Walten,  2 
M.  &  Rob.  232. 

If  one  of  the  arbitrators  insists  upon  producing 
further  evidence,  and  the  other  refuses  to  allow  it 
to  be  done,  this  is  a  sufficient  disagreement  be- 
tween the  arbitrators  to  authorize  the  interference 
of  the  umpire.  Ih, 
.  On  a  BtLbmiasioit  W  twa  pezsons  with  power  to 
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them,  if  they  should  not  agree,  to  appoint  a  third 
person  to  be  umpire  in  or  to  concur  and  join  with 
them  in  considering  and  determining  all  or  any 
of  the  matters  referred,  there  is  a  power  to  ap- 
point such  third  person  before  any  difference  has 
arisen,  and  before  any  proceedings  have  been 
taken  on  the  reference  :  and  that  is,  indeed,  the 
proper  course  to  pursue  ;  and  such  third  person, 
when  so  appointed,  is  not  a  third  arbitrator,  but 
an  umpire,  and  the  effect  of  his  appointment  is, 
that  he  is  to  sit  with  the  arbitrators,  and  hear 
and  consider  the  matters  referred,  and  if  they  do 
not  agree  in  an  award,  to  make  an  award  upon 
all  matters  referred,  and  not  merely  those  in 
which  they  do  not  agree.  And  it  is  sufficient  to 
enable  him  so  to  act,  that  at  the  conclusion  of 
the  evidence  they  arrive  at  different  opinions  in 
some  of  the  matters  referred  ;  nor  need  he,  if  the 
time  for  making  the  award  has  expired,  wait  to 
see  if  they  ever  could  agree ;  and,  on  the  other 
hand,  their  sitting  with  him  till  the  time  has 
expired,  and  not  then  repudiating  his  authority, 
is  a  tacit  exercise  of  their  powgr  to  enlarge  the 
time  for  making  the  award,  so  as  to  enable  him 
to  make  it.  Winterin/fkam  v.  Hobertsonj  27 
L.  J.,  Ex.  301. 

How  to  be  chosen  or  appointed.]— Where   a 

cause  is  referred  to  two  arbitrators,  and  their 
umpire  in  case  of  dispute,  and  it  is  afterwards 
agreed  to  appoint  an  umpire,  such  apix)intment 
must  in  no  case  be  decided  by  chance.  I^ord  v. 
Jo7iejf,  3  B.  &  A.  248  ;  S.  P.,  Ckssell,  In  re,  9 
B.  &  C.  624  ;  4  M.  &  R.  555. 

But  where  arbitrators,  after  tossing  up  for  the 
choice,  abandoned  the  choice  made,  and  after- 
wards one  of  them,  by  consent  of  the  other,  ap- 
pointed the  umpire: — Held,  that  the  appoint- 
ment was  good.     Vennihuvi^  In  re,  5  Jur.  72. 

An  umpire  may  be  appointed  by  lot,  if  the 
parties  to  the  reference  assent  to  such  a  mode 
of  election.  Taylor  v.  Baekhcnme,  2  L;,  M.  & 
P.  70 ;  20  L.  J.,  Q.  B.  233  :  15  Jur.  86.  S.  P., 
Tunno,  In  re,  2  N.  &  M.  328  ;  5  B.  &  Ad.  488  ; 
Greenwood,  In  re,  1  P.  &  D.  463 ;  9  A.  &  E.  699 ; 
Jamiesan,  In  re,  4  A.  &  E.  945. 

If  a  particular  mode  of  appointment  is  pre- 
scribed, it  must  be  followed,  hatey  v.  Tonmley, 
1  Ex.  572  ;  19  L.  J.,  Ex.  396. 

An  appointment  of  an  umpire,  by  lot,  consented 
to  by  the  attorneys'  clerk,  but  not  by  the  attorneys 
themselves,  or  their  client,  is  bad,  although  the 

Earties,in  ignorance  of  the  mode  of  appointment, 
ad  attended  the  arbitrator.  Hodson,  In  re,  7 
D.  P.  C.  569  ;  S.  C,  nom.  Hodson  v.  Drewry,  1 
W.  W.  &  H.  540  ;  2  Jur.  1088. 

Where  two  arbitrators  are  empowered  to  appoint 
an  umpire,  such  appointment  must  be  the  act  of 
the  will  and  judgment  of  the  two,  and  must  not 
be  the  result  of  chance  or  lot.  European  and 
American  Steam  Shipping  Company  v.  Croskey, 
8  C.  B.,  N.  S.  397  ;  29  L.  J.,  C.  P.  155  ;  6  Jur.,  N. 
S.  896  ;  8  W.  R.  236. 

Where  two  arbitrators  appointed  an  umpire  by 
lot,  and  the  agent  and  solicitor  of  A.,  a  party  to 
the  reference,  upon  being  told  who  had  been  ap- 
pointed, and  the  mode  of  appointment,  raised  no 
objection,  and  approved  of  the  person  appointed, 
who  made  his  award  : — Held,  that  he  was  not  en- 
titled to  have  the  award  set  aside  upon  the  ground 
that  the  umpire  had  been  irregularly  appointed. 
Blythe  and  Ihme  Railway  Company,  in  re,  11 
W.  R.  705. 
The  appointment  of  an  ompire  made  in  writing 


by  two  arbitrators  requires  no  stamp.  RcutUdge 
V.  Thornton,  4  Taunt  704. 

The  appointment  of  an  umpire  is  a  judicial  act. 
Lord  V.  Lord,  6  El.  &  Bl.  404  ;  26  L.  J.,  Q.  B.  34  ; 
1  Jur.,  N.  S.  893. 

Where  the  power  to  make  the  appointment  was 
vested  in  two  arbitrators,  and  where  the  appoint- 
ment had  not  been  made  or  signed  by  the  arbitra- 
tors at  the  same  time  or  in  each  other^s 
presence,  the  court  recused  to  make  absolute  a 
rule  for  an  attachment  for  non-peif ormance  of  the 
award  of  the  umpire.    /J. 

The  signing  the  appointment  of  an  umpire  is 
not  a  judicial  act,  and  therefore  need  not  be  done 
by  the  arbitrators  at  the  same  time  or  together. 
Hopper,  In  re,  8  B.  &  S.  100  ;  2  L.  R.,  Q.  B.  367 ; 
36  L.  J.,  Q.  B.  97  ;  15  L.  T.  666  ;  15  W.  R.  443. 

An  appointment  of  an  umpire  by  lot  from  two 
persons,  each  of  whom  is  acknowledged  by  both 
arbitrators  to  be  fit,  is  valid.     Ih, 

Proof  of  Appointment.] — To  prove  that  an  um- 
pire was  appointed  by  the  arbitrators  according 
to  the  terms  of  the  submission,  it  is  not  sufKcient 
to  prove  that  he  acted  with  them,  and  put  in  an 
award  executed  by  all  three,  though  the  appoint- 
ment of  the  umpire  is  recited  in  the  award.  Still 
V.  Ilalford,  4  Camp.  17. 

Invalidity — Parties  by  appearing  waive  objeo- 

tion.] — An  award  by  an  umpire  is  good,  although 
the  arbitrators  had  no  authority  to  appoint  one, 
and  although  he  examined  the  parties  separately, 
they  having  attended  him,  and  made  no  objec- 
tion at  the  time.    Matson  v.  I^-ower,  R.  &  M.  1 7. 

ii.    By  a  Covrt  or  Judge. 

In  what  Cases.] — By  the  Companies  Act  of 
1862,  ss.  161, 162,  on  any  company  being  volun- 
tarily wound  up,  it  is  la^'lul,  by  special  resolution, 
to  transfer  the  business  to  a  new  company,  pro- 
vided that  any  dissentient  shi^reholdcr  may  re- 
quire the  liquidators  either  to  abstain  from 
carrying  the  resolution  into  effect,  or  to  take  his 
shares  at  a  price,  if  not  agreed  upon,  to  be  de- 
termined by  arbitration  under  the  provisions  of 
the  Companies  Clauses  Act,  8  &  9  Vict.  c.  16. 
That  act,  by  ss.  128 — 130,  provides  for  the  ap- 
pointment of  two  arbitrators,  one  by  each  party ; 
and  the  arbitrators  are  to  appoint  an  umpire ;  but, 
in  case  of  their  default,  s.  131  only  provides  that, 
if  one  lof  the  parties  is  a  railway  company,  the 
appointment  of  an  umpire  is  to  be  by  the  Board 
of  Trade.  A  dispute  as  to  the  price  to  be  paid 
for  his  shares  having  arisen  between  a  sharehmder 
and  a  company,  not  a  railway  company,  and  the 
arbitrators  having  neglected  to  appoint  an  umpire : 
— Held,  that  the  case  was  within  the  C.  L.  P.  Act 
of  1854,  s.  12,  and  a  judge  oould  therefore  appoint 
an  umpire  under  that  section.  Anglo- Italian 
Bank  and  Be  Rosaz,  In  re,  2  L.  R.,  Q.  B.  452  ; 
S,  p..  Be  Rosaz  v.  Anglo-Italian  Bank,  4  L.  R., 
Q.  B.  462  ;  38  L.  J.,  Q.  B.  161. 

A  vendor  and  purchaser  entered  into  an  agree- 
ment for  the  sale  of  property,  at  a  price  to  be 
fixed  by  two  valuers,  and  as  to  matters  in  dif- 
ference between  the  valuers,  by  an  umpire  to  be 
appointed  by  such  valuers  before  entering  upon 
the  valuation.  The  valuers  could  not  agree  upon 
an  umpire  : — Held,  that  17  &  18  Vict.c.l26,s.  12, 
did  not  empower  the  court  to  appoint  an  umpire, 
there  being  no  case  of  arbitration  within  that 
section.     Collins  y  Collins^  26  Beav.  806 ;  28  L. 
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J.,  Ch.  184  ;  5  Jur.,  N.  S.30  ;  32  L.  T.,0.  S.233 ; 
7  W.  R.  115. 

The  yaliditj  of  a  notice  to  diasolye  a  partner- 
ship was  disputed,  and  it  was  agreed  that  that 
question,  as  well  as  the  price  to  be  paid  by  the 
continuing  partners  for  the  share  of  tbe  outgoing 
partner,  should  be  settled  by  two  Taluers  named 
in  the  agreement  or  their  umpire.  One  of  the 
▼aluers  died  before  the  valuation  was  made,  and 
the  new  valuer  (appointed  under  protest)  neg- 
lected  to  join  with  tne  othervaluer  in  appointing 
an  umpire.  Under  these  circumstances,  and  by 
Tirtue  of  the  C.  L.  P.  Act,  1854,  s.  12,  the  court 
appointed  an  umpire  to  act  in  the  matter,  in  case 
his  services  should  be  required.  Evant^  In  re,  22 
L.  T.  507  ;  18  W.  R.  723. 

Where  surveyors  have  been  nominated  under 
the  Metropolitan  Building  Act,  1855,  s.  85,  to 
settle  differences  in  dispute  between  a  building 
owner  and  an  adjoining  owner  as  to  the  erection 
of  a  party-wall,  and  such  surveyors  had  refused 
to  appoint  an  umpire,  the  court  appointed  an  um- 
pire under  the  Common  Law  Procedure  Act,  1 854, 
notwithstanding  that  an  action  was  pending  to 
settle  the  right  of  one  of  the  parties  to  an  ancient 
lig^ht  in  the  party-wall.  JifBryde,  Ex  parte,  4 
Ch.  D.  200 ;  46  L.  J.,  Ch.  163  ;  35  L.  T.  543. 

jBrisdiotion  of  Court  to  oarry  Agroemont  into 
efibet.] — ^When  two  partners  made  an  agreement 
containing  a  provision  that  on  the  determination 
of  the  partnership,  one  partner  should  purchase 
the  share  of  the  other  at  a  valuation  to  be  made 
by  two  persons,  one  to  be  appointed  by  each 
partner,  and  the  partnership  was  carried  on  for 
some  time  under  the  agreement : — ^Held,  that 
though  the  valuation  coi^d  not  be  so  made,  be- 
cause no  umpire  was  provided,  a  court  of  equity 
would  cariythe  partnership  agreement  into  c^ect 
by  ascertaining  tbe  value  of  the  share.  JDinhamY. 
Bradford,  5  L.  R.,  Ch.  519. 

Where  the  fixing  a  value  by  arbitrators  is  not 
of  the  essence  of  an  agreement,  the  court  will 
carry  the  agreement  into  effect,  and  will  itself, 
if  necessaiy,  ascertain  the  value,    lb, 

b.  Prooeodlnffs  before,  &o. 

Commencement  of  Jnrisdiction.] — ^When  an 
umpire  has  once  been  summoned,  the  jurisdiction 
of  the  arbitrators  is  gone  ;  and  the  court,  in  re- 
ferring back  the  award,  will  send  it  to  the  um- 
pire, and  not  to  the  arbitrators.  WcHtmintter  and 
jBrymbo  Coal  and  Coke  Company  v.  Clayton,  11 
X..  T.  366  ;  13  W.  R.  134. 

An  umpire's  appointment  dates  from  the  time 
when  he  is  appointed  by  the  arbitrators,  and  not 
from  the  time  when  the  duty  of  determining  de- 
volves upon  him  by  reason  of  the  arbitrators  dis- 
agreeing. KUlett  and  Tranmere  Board  of  Health, 
In  re,  13  W.  R.  207. 

Duty  as  to  hearing  Evidence,  Ac] — Where  an 
umpire  refuses,  on  express  request,  either  to  re- 
hear evidence  already  given  before  arbitrators, 
or  to  examine  new  witnesses,  the  court  will  set 
aside  the  award.  Jenkins  v.  Leggo,  1  D.,  N.  S. 
277  ;  6  Jut.  397. 

The  not  insisting' on  this  objection  at  the  time 
of  making  the  award  does  not  amount  to  a  waiver 
of  it    Ih. 

An  umpire  may  make  his  award  on  the  notes 
of  the  artiitrator  if  no  objection  is  taken.    lb. 

Where  matters  are  referred  to  arbitrators,  and, 


if  they  disagree,  to  an  umpire,  and  the  arbitrators, 
after  hearing  witnesses,  disagree,  the  umpire 
must  rehear  uie  witnesses.  Salkeld,  Jh  re,  12  A« 
&  B.  767  ;  4  P.  &  D.  732. 

If  he  omits  doing  so,  and  makes  his  award  on 
the  evidence  taken  down  by  the  arbitrators,  the 
award  will  be  set  aside,    lb. 

Objecting  to  such  proceedings  by  the  umpire 
may  be  waived  ;  but,  to  prevent  the  award  being 
set  aside,  clear  proof  must  be  given  of  the 
waiver.    lb, 

A  cause  and  all  matters  in  difference  were  re- 
ferred to  the  award  of  two  persons,  and  such 
third  person  as  they  should  appoint,  or  of  a 
majority  of  them.  A  difference  having  arisen 
between  the  originally-named  arbitrators,  a 
statement  was  mwle  by  each  to  the  third  as  to 
what  he  thought  the  award  should  be.  An  award 
having  been  made  by  an  umpire  and  one  of  the 
arbitrators,  without  any  further  meeting,  the 
court  set  aside  the  award.  Ihrnpleman,  In  re,  9 
D.  P.  C.  962 ;  6  Jur.  324. 

An  umpire,  being  furnished  by  the  arbitrators 
with  the  evidence  taken  before  uem,  and  having 
himself  viewed  the  premises,  the  condition  of 
which  was  in  question,  made  his  award,  without 
calling  for  further  evidence,  or  giving  any  notice 
on  that  subject  to  the  parties  : — Held,  that  the 
award  could  not  be  objected  to  on  that  ground 
by  a  party  who  knew  that  the  case  had  gone  be- 
fore the  umpire,  and  made  no  application  to  him 
to  hear  f  urtner  evidence.  James,  In  re,  2  N.  & 
M.  328 ;  5  B.  &  Ad.  488. 

Parties  to  a  written  submission  agreed  by  parol 
that  notes  of  the  evidence  should  be  tiJcen  in 
writing  by  a  clerk,  and  signed  by  the  arbitrators, 
and  tluit  in  case  of  their  disagreeing  the  umpire 
should  be  at  liberty  to  make  his  award  on  the 
notes  so  taken,  without  examining  the  witnesses. 
The  notes  were  so  taken,  and  the  arbitrators  dis* 
agreed.  The  umpire  having  refused  to  examine 
any  witness,  though  required  to  do  so  by  one  of 
the  parties,  and  having  made  his  award  on  read- 
ing the  notes,  the  court  refused  to  set  aside  the 
award.  FiHh,  In  re,  1  L.,  M.  &  P.  63 ;  19  L.  J., 
Q.  B.  169. 

An  order  was  made  in  an  action  referring  the 
question  in  dispute,  which  was  the  rent  to  be 
paid  under  a  lease  of  a  mill,  to  two  persons,  who 
had  acted  as  agents  of  the  parties,  as  arbitrators, 
and  in  case  of  their  disagreement  to  a  person 
therein  named  as  umpire.  The  arbitrators,  hav- 
ing disagreed,  submitted  the  matter  to  the 
umpire.  The  latter,  without  giving  any  notice 
to  the  parties  or  to  their  solicitors,  and  without 
any  witnesses  being  examined  before  him,  but 
having  merely  heanl  the  statement  of  the  two 
arbitrators  and  inspected  the  premises,  made  his 
award  in  writing,  in  which  he  recited,  that  he 
had  "  heard,  examined,  and  considered  the  allega- 
tions, witnesses,  and  evidence  of  all  the  parties :'' 
— Held,  that  there  was  no  ground  for  disturbing 
the  award,  as  the  arbitrators  and  the  umpire 
were  all  experts,  and  it  was  evidently  the  inten- 
tion of  the  parties  that  they  should  settle  the 
value  and  not  act  as  formal  arbitrators.  Bot' 
tomley  v.  Ambler,  38  L.  T.  545 ;  26  W.  R.  566— C.  A. 

ITotioe,  when  ITecessary.] — ^A  reference  was 
made  to  two  arbitrators  and  an  umpire  to  be 
chosen  by  them,  who  was  to  be  present  and 
decide  each  reference  as  it  might  arise,  and  either 
might  make  an  award.  Ihe  umpire,  in  the 
presence  gt  the  ftrbitTatox^,  disallowed  the  plain- 
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tiff  part  of  hia  claim,  which  made  tho  balance  In' 
favour  of  the  defendant,  lind  afterwaidBj'tnthotat 
notice  to^  <^e  ^  arbftratofs  ot  defendant,  made  his 
awai4  in  favour  of  the  plaiiitilf. .  The  eoort  set 
agide  the  awatd<  Patter  v.  Aewnutny  4  D.  P.  C. 
604  J  2  C,  M.  &  R.  742 ;  1  T.  A;  G.  29. 

ITmpire  asd  iltbitMtovf  SittiiLg  Together.]— 

A  submisBion  was  to  two^  and  a  third,  to  be 
named  by  them ;  and  the  parties  treated  the  third 
arbitrator  so  named  as  an  umpire  throughout  the 
-proceedings  :«-Held,  that  the  non-attendance  of 
the  third  arbitrator  at  the  meetings,  and  the 
want  of  notice  to  him,  formed  no  grotmd  for 
eetting  aside  the  award.  Matih,  In re^  or  Hay-^ 
ioood  V.  Mar»h,  16  L.  J.,  Q.  B.  330  J  11  Jur.  667. 
Where  a  mdtter  in  difference  is  referred  to  two, 
one  to  be  named  by  each  cft  the  parties,  with  a 
proviso  that  if  ihey  disa^e  they  shall  nAme  an 
umpire,  andthat  he  shall  =mhke  the  award,  and 
the  two  disagree  and  i^point  an  umpire,  it  is  no 
ground  of  objection  to  the  award  that  all  three, 
have' sat  and  heard  the  evidence  together,  and: 
then  the  umpire  has  inside  the  awaid.  Flaglane 
ffhapel  V,  mnderland  (^Xayor,  <jfc.),  6  Jur.,  N., 
S,  894,    .  • 

Duty  to  Decide  Whelo  Quettloii'— Arbitrators 
Disagreeing  ta  to  PArt  Only.]— If  "all  or  any 
of  the  matters  in  difference  between  the  parties" 
are  referred  to  arbitrators,  who  disagree,  but  only 
as  to  the  costs,  yet  the  umpire  •  must  adjudicate 
on  the  whole  question.    Wicks  v!  Oosc^  1 1  Jur.  642. 

Where  arbitrators  detennined  on  ^e  points  in 
dispute,  and  referred  a  sixth  to  an  umpire,  whom 
they  were  authorized  ta  ehoose,  the  award  made 
by  the  arbitrators  and  umpire  wlas  bad,  the  arbi- 
tratore  not  being  authorised  by  the  terms  of  the 
submission  to  make  the  award  upon  some  points 
in  dispute,  and  refer  others  to  the  umpire.  7\tflit 
T.  Saunder^y  9  Price,  612. 

'  CommTiBioation  with  Oao  Party.] — Pending  a 
reference,  tfe;' umpire  held  a  communication  with 
the  agents  of  one  of  the  parties ;  this  fact  being 
known  to  all  the  parties  at  the  time,  and  not 
objected  to  by  any  of  them,  and  the  reference 
having  proceeded,  and  the  award  having  been 
subsequently  made : — Held,  that  it  was  too  late 
for  either  of  the  parties  after  the  award  was  made 
to  object  to  it,  on  the  ground  of  such  communi- 
cation between  the  umpire  and  the  agents  of  one 
of  them.     MilU  v.  Boivycr  Society y  3  Kay  &  J.  66. 

Enlargement  of  Time.]— An  umpire,  immedi- 
ately ujwn  his  appointment,  may  enlarge  the 
time  for  making  his  award.  Killett  and  Tran- 
mere  Board  of  Health,  In  rtf,"l'3  W.  R.  207. 

Two  arbitrators  were  to  make  an  award  by  the 
20th  of  August,  or  such  other  day  nl  they  shonld 
apjwint ;  in  case  they  disagreed  an  umpire  was 
to  decide  by  the  20th  of  September,  or  such  other 
day  as  he  should  appoint.  The  arbitrators  en- 
larged the  time  to  the  1st  of  Novem'ber,  and  in 
October  gave  the  umpire  notice  of  their  being 
unable  to  agree.  In  September  the  umpirc_  en- 
larged his  time  till  December,  in  which  month 
he  made  his  award  : — Held,  that  he  had  jurisdic- 
tion in  Heptember  to  enlarge  the  time.  Dodding- 
tmi  V.  Bailwardy  6  Bing.  N.  C.  691 ;  7  D.  P.  C. 
640 ;  7  Bcott,  733. 

Held,  also,  that  notice  of  the  enlargement  of 
the  time  in  September  by  the  umpire  was  suffi- 
ciently conveyed  to  tho  doft^doub  by  a  verbal 


intimation  from  the  plamtiff,  when  the  award 
was  served  on  him,  and  its  perfortiance  de- 
manded ;  and  that  the  non«agreementof  the  arbi- 
trators, so  as  to 'entitle  the  umpire  to  act,  was 
sufQoiently  notified  at  the  same  'time  by  its  ap- 
pearing on  the  face  of  the  award.    Ih, 

Tho  A'#ard.] — Before  an  award  is  made,  the 
arbitratoiB  andf  umpire  ought  to-  meet  to  discuss 
the  question  submitted  to  them,  mid  there  should 
be  a  joint  judgment.  Where,  .therefore^  an  um- 
pire and  one  arbitTat(»r  in  the  absence  of  the 
other,  without  any  default  on  his  part,  met  and 
discussed  the  matter,  and  ultimately  made  their 
award  :— 'Held,  that  the  award  was  bad.  Morgan 
V.  Bolty  7  L.  T.  671 ;  11  W.  B.  265. 

Arbitrators,  not  agreeing  in  their  award,  choose 
an  umpire,  who  makes  umpirage :  the  arbitratois 
joining  with  him.  does  not  vitiate  it.  SouUky  v. 
Hodgson,  8  Burr.  1474  ;  1  W.  BL  463. 

Even  although  the  arbitrators  were  functi 
officio.    Beck  v.  Sargenty  4  Taunt.  232. 

Kor  by  a  stranger  joining.    lb. 

An  award,  after  reciting  that  A.  and  B.  had 
been  appointed  arbitrators,  and  that  they  had 
appointed  C.  umpire,  proceeded,  "'  We,  the  said 
arbitrators,  do  award,"  and  was  signed  by  the 
two  arbitrators  and  the  umpire  : — Held,  that  the 
latter,  by  signing  the  award,  adopted  the  Un- 
guage  as  his.     Bates  v.  Coohny  9  B.  &  C.  407. 

Where  arbitrators  were  to  make  their  award 
on  or  before  a  day  certain,  and  an  umpire,  if 
they  should  differ,  before  a  subsequent  day  ;  and 
the  umpire  made  his  award  before  the  time 
given  to  the  arbitrators  had  expired : — Held, 
Uiat  the  umpirage  need  not  state  that  the  arbi- 
trators had  disa^eed.  Sprigens  v.  Nashy  6  M.  & 
S.  193. 


6.  Tub  Awabd. 
a.  Form  and  Gk>nt6nta. 

i.   Form  and  Construction'  Generally. 

What  is  an  Award.]— After  declaration,  and 
before  plea,  a  cause  and  all  mattei-s  in  difference 
between  the  parties  were,  by  consent,  referred, 
the  costs  to  abide'  the  event  of  the  suit..,  The 
arbitrator  .  awarded  that  a  verdict  sboald  be 
entered  for  the  plaintiff,  with  552.  damages,  and 
that  in  all  the  other  matters  in  difference  be- 
tween the  parties,  there  was  not  any  sum  of 
money  due  to  either  of  the  parties  : — Held,  that 
this  was  not  equivalent  to  .an.  award  that  the 
defendant  should  pay  the  plaintiff  55/.  Donian 
v.  Brett y  4  N.  &  M.  854  ;  2  A.  &  £.  344. 

Hero  Buggoition.] — Ko  precise  form  of  words 
is  necessary  to  constitute  an  award  :  it  is  sufli- 
cient  if  the  arbitrator  expresses  by  it  a  decision 
upon  the  matter  submitted  to  him.  But  where 
an  arbitrator,  to  whom  a  dispute  between  an 
architect  and  his  clerk,  respecting  a  claim  by  tho 
latter  to  wages,  was  referred,  stated  in  a  letter 
that  he  had  examined  drawings  made  by  the 
clerk,  with  an  account  of  his  .time,  which  did 
not  shew  exjKjrience  or  ability  to.  the  extent  to 
justify  a  demand  for  remuneration  under  the 
circumstances :  but  in  consideration  of  the  clerk's 
services  out  of  the  ofiice  on  some  occasions,  and 
to  meet  the  case  in  a  liberal  manner,  he  proposed 
that  the"  architect  should  pay  the  clerk  10/.: — 
Held,  that  the  latter  (mrt  of  the  letter  was  a 
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mere  suggestion  of  the  arbitrator,  and  not  a 
decided  opinion  that  the  clerk  was  or  was  not 
entitled  to  recover  10/.,  and  therefore  not  a  good 
award.  Lock  v.  Vtillfam^,  2  N.  &  M.  336 ;  6  B. 
&  Ad.  600. 

Opinion.] — An  award  maj  be  in  the  shape  of 
an  opinion,     ^fatson  v.  TVoicrVj  R.  &  BJ.  17. 

In  Words  of  Issne.] — ^Whcre  a  cause  is  referred, 
it  is  not  necessary  that  the  arbitrator  should 
find  for  the  plaintiff  or  defendant  in  the  very 
words  of  the  issue.  It  is  suflScient  if  he  decides 
snbstantiallj  the  question  in  dispute.  Wyket  y. 
Shiptan,  3  N.  &  M.  240. 

Fomalitlot.] — Upon  a  bond  for  the  perform- 
ance of  an  award,  ''  so  as  it  be  made  in  writing 
under  the  hands  of  the  arbitrators,"  bj  such  a 
day,  the  declaration  averred  that  the  arbitrators 
didi,  in  due  manner,  and  within  the  time  limited, 
duly  make  their  award  in  writing : — Held,  in- 
sufficient, because  it  did  not  allege  that  it  was 
under  their  hands.  IJvrrard  v.  Patcrtan  (in 
error),  2  Marsh.  304 ;  6  Taunt.  625. 

Two  Certlfieatot.] — A  verdict  was  taken  for 
the  plaintiff  in  an  action  on  all  the  issues  joined, 
subject  to  a  reference  of  that  and  another  cross- 
action  between  the  same  parties.  In  the  latter 
action  issue  had  not  been  joined.  67  an  order 
of  reference  the  arbitrator  was  empowered  to 
make  ^*  an  award  or  a  certificate."  He  signed 
two  separate  certificates,  and  delivered  them  to 
the  parties  : — Held,  that  as  the  certificates  pur- 
ported to  be  made  at  one  and  the  same  time, 
they  might  be  considered  as  one  instrument, 
containing  the  decision  in  each  cause.  Smithy 
In  re,  6  D.  &:  L.  20 ;  14  Jur.  483. 

Effect  of  Becitali.] — A  cause  was  referred  to 
throe,  and,  in  case  they  should  differ,  to  an 
umpire.  The  award  contained  no  statement 
that  the  arbitrators  had  differed,  but  recited 
that  they  had  **  considered  the  decision  of  the 
umpire  :" — Held,  that  it  was  not  void  in  con- 
sequence of  the  mistake,  but  that  the  words 
were  surplusage.  Ifarlmo  v.  Bead,  3  D.  &  L. 
203  ;  1  C.  B.  733  ;  14  L.  J.  C.  P.  239  ;  9  Jur.  642. 

The  recital  in  an  award  of  the  original  agree- 
ment to  refer  will  not  invalidate  the  award 
where  the  parties  have  by  agreement  submitted 
mattera  to  the  arbitrator  which  were  not  in- 
cluded in  the  original  agreement  tb  refer. 
Thames  Iran  Works  and  Shipbuilding  Co.  v. 
J2e^.,  10  B.  &  S.  33  ;  20  L.  T.  318. 

w  hen  an  arbitrator  appointed  under  the  Lands 
Clauses  Act,  and  having  power  to  assess  the 
amount  of  damage,  but  no  power  to  decide  the 
question  of  liability,  made  an  award  containing 
an  order  for  payment,  but  the  recitals  shewed 
the  extent  of  the  arbitrator's  authority : — Held, 
that  this  was  an  error  of  form  only,  and  that  the 
award  could  not  be  set  aside  on  account  of  it. 
Harper  and  Oreat  Eastern  Jtailway  Company, 
In  re,  20  L.  R.,  Eq.  39  ;  44  L.  J.,  Ch.  507  ;  33 
L.  T.  214 ;  23  W.  R.  371. 

An  award  made  within  enlarged  time  is  good, 
though  it  does  not  recite  that  the  arbitrators  did 
enlarge  the  time.     George  v.  Lousley,  8  East,  13. 


-Beady  for  DeliTsry.] — An  award 
is  to  be  considered  as  published  when  the  parties 


have  notioe  that  it  is  ready  for  delivery  on  pay- 
ment of  the  reasonable  charges.  Musselbrook 
v.  Dunk  in,  9  Bing.  605  ;  2  M.  &  Scott,  740 ;  1 
D.  P.  C.  722. 

And  so  of  the  charges,  whether  reasonable  or 
not.  31' Arthur  v.  Campbell,  2  N.  &  M.  444  ;  6 
B.  d:  Ad.  518. 

An  award  which  is  required  to  be  made  in 
writing,  and  ready  to  be  delivered  at  such  a  time, 
is  complete  if  made  in  writing,  and  ready  to  be 
delivered  by  the  arbitrator  within  the  time, 
though  not  actually  delivered.  Broumy.  Vawser, 
4  East,  584. 

Where  an  order  of  reference  reouired  that  the 
arbitrator  should  make  and  publish  his  award  in 
writing,  ready  to  be  delivered  to  the  parties,  or 
such  of  them  as  should  require  the  same,  on  or 
before  a  certain  day: — Held,  that  the  award  was 
published  and  ready  to  be  delivered  within  the 
meaning  of  the  order,  when  it  was  executed  by 
the  arbitrator  in  the  presence  of  and  attested  by 
witnesses ;  and  that  it  could  not  be  set  aside, 
although  the  plaintiff  died  on  the  following  day, 
and  before  he  had  notice  that  the  award  was 
ready.  Brooke  v.  Mitchell,  6  M.  &  W.  473  ;  8 
D.  P.  C.  392 ;  4  Jur.  656. 

Where  an  award  pur()orts,  and  is  attested  by  a 
subscribing  witness,  to  have  been  published  on  a 
certain  day,  and  the  witness  also  makes  an  affi- 
davit that  he  saw  it  published,  but  does  not  say 
when  it  was  published,  the  court  will  presume 
it  to  have  been  ])ublished  on  the  day  in  question. 
Doe  d.  Clarke  v.  Stillwell,  3  N.  &  P.  701 ;  I  W.  W. 
&  H.  532  ;  8  A.  ac  E.  645  ;  2  Jur.  591. 

Time,  how  Computed.] — On  a  reference  it  was 
agreed  that  the  award  should  be  made  by  the 
umpire  within  the  two  calendar  months  next 
after  the  matters  were  referred  to  him  ;  the 
umpire  was  appointed  on  the  29th  of  June,  and 
the  time  for  making  his  award  was  enlarged  for 
three  months : — Held,  that,  in  computing  this 
time,  the  29th  of  June  was  to  be  excluded,  and 
that  consequently  an  award  made  on  the  29th 
of  November  was  within  the  time  limited. 
Iligham,  In  re,  1  W.  P.  C.  28 ;  9  D.  P.  C.  203. 

The  amount  of  damages  sustained,  and  to  be 
thereafter  sustained,  by  reason  of  the  working 
of  a  mine,  was  referred  to  an  arbitrator,  who  was 
to  make  his  award,  as  to  the  damages  already 
sustained,  on  or  before  the  20th  of  December, 
1830 ;  and,  as  to  the  damages  to  be  thereafter 
sustained,  at  the  expiration  of  every  two  months 
from  the  20th  of  December.  The  arbitrator 
made  the  first  award,  but  the  second  was  not 
made  until  the  13th  of  July,  1831,  and  it  in- 
cluded damages  sustained  by  the  plaintiff  from 
the  20th  of  December,  1830,  to  the  26th  April, 
1831:— Held,  that  this  was  not  an  award  made 
in  pursuance  of  the  reference,  and  was  therefore 
void.  Stephens  v.  Lowe,  2  M.  &  Scott,  44 ;  9 
Bing.  32. 

Where,  by  deed  of  arbitration,  dated  1st  June, 
the  arbitrators  were  to  make  their  award  on  or 
before  the  1st  October,  with  power,  in  case  they 
should  not  agree  in  making  their  award  within 
the  time,  to  appoint  an  umpire,  and  his  award  to 
be  binding,  so  as  it  be  made  six  months  after  the 
date  of  Mb  appointment;  and  the  arbitrators 
appointed  an  umpire  within  the  time  allowed  to 
them,  who  made  his  umpirage  within  six  calendar, 
but  not  within  six  lunar,  months  of  his  appoint- 
ment:~  Held,  that  the  umpirage  was  ill  made. 
Smn/ord,  In  re,  6  M,  Jc  g.  22(S, 
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By  a  deed  of  Bubmission  in  the  Scottish  form, 
an  award  was  to  be  made  betwixt  the  and 
the  day  of  next,  or  any  other  day  to 
which  the  submission  might  be  prorogated : — 
Held,  that  the  absence  of  date  was  immaterial, 
as  it  was  equivalent  to  a  general  authority  to  be 
executed  within  a  reasonable  time.  Maedmujall 
V,  Robertson  (in  error),  1  M.  &  P.  147  ;  2  Y.  & 
J.  11  ;  4  Bing.  4S5. 

If  a  cause  is  referred  at  the  assizes,  and  a  ver- 
dict taken  for  the  plaintiff,  with  power  to  the 
arbitrator  to  certify  for  which  party  the  verdict 
is  to  be  entered,  he  may  certify  after  the  assizes 
are  over,  although  no  order  of  nisi  prius  is 
obtained.  Tomes  v.  Hawkes,  2  P.  &  D.  248  ;  10 
A.  &  E.  32  ;  3  Jur.  315  ;  S.  P.,  Salter  v.  Yeates, 
5  D.  P.  C.  291  ;  2  Gale,  224  ;  2  M.  &  W.  67. 

By  deed  matters  in  difference  were  referred  ; 
and  the  parties  covenanted  to  perform  the  award, 
BO  as  the  award  was  made  in  writing,  under  the 
hands  of  the  arbitrators  ;  but  no  time  within 
which  the  award  was  to  be  made  was  limited  by 
the  deed.  By  a  memorandum,  not  under  seal, 
indorsed  on  the  deed  after  its  execution,  and 
signed  by  the  arbitrators,  but  not  by  the  parties, 
the  arbitrators  agreed  that  the  award  should  be 
delivered  on  or  before  the  3rd  of  November  : — 
Held,  that  the  arbitrators  could  not,  in.  the 
absence  of  any  power  to  that  effect  in  the  deed, 
limit  the  time  for  making  their  award,  so  as  to 
render  an  award  made  after  the  3rd  of  November 
invalid.  Morphett,  In  re,  2  D.  &  L.  967  ;  14  L.  J., 
Q.  B.  259;  10  Jur.  546. 

Jointly  liable  to  pay  Bnm  awarded.]— Two 
several  tenants  of  a  farm  agreed  with  the  suc- 
ceeding tenant  to  refer  certain  matters  in  differ- 
ence respecting  the  farm,  and  jointly  and  seve- 
rally promised  to  perform  the  award ;  the 
arbitrator  awarded  each  of  the  two  to  pay  a 
certain  sum  to  the  third  : — Held,  that  they  were 
jointly  rcs{X)nsible  for  the  sum  awarded  to  be 
paid  by  each.     AfanMell  v.  Burred ge,  7  T.  R.  352. 

Award  to  assign  to  A.]— Semble,  that  a  person 
cannot  be  required  to  assign  an  interest  in  pre- 
mises to  A.,  his  executors,  administrators,  and 
assigns,  where  the  terms  of  the  award  were  that 
he  i^ould  assign  to  A.  RtLssel  v.  Ueadington,  1 
Stark.  13. 

Directions  as  to  Payment  of  Koney  awarded.] 
— By  an  award,  dated  the  13th  of  October,  1840, 
it  was  ordered  that  a  sum  of  money  be  paid  on 
the  "  28th  day  of  October  next :  "—Held,  that 
the  money  was  payable  on  the  28th  day  of  that 
present  month  of  October.  Brown  v.  Smith,  8 
D.  P.  0.  867. 

Where  the  arbitrators  requested  the  defendant 
to  pay : — Held,  that  it  was  equivalent  to  an 
order  to  pay.  Smith  v.  Hartleif,  2  L.  M.  &  P. 
340  ;  10  C.  B.  800  ;  20  L.  J.,  C.  P.  169  ;  16  Jur. 
755. 

To  an  action  on  a  builder's  bill,  the  particulars 
of  demand  being  104Z.  12«.,  the  defendant  pleaded 
payment  of  30/.  before  action,  and  payment  into 
court  of  45/.  more.  The  cause  was  referred  at 
nisi  prius  to  a  surveyor,  who  was  to  measure  and 
value  the  plaintiff's  work,  and  to  certify  for 
whom  and  for  what  amount  the  verdict  should 
be  entered  ;  no  order  of  nisi  prius  being  drawn 
up.  He  certified  that  he  was  of  opinion  that 
74/.  7s,  was  a  fair  and  proper  sun^  to  be  paid  to 


the  plaintiff  : — Held,  that  this  amounted  to  a 
verdict  for  the  defendant.  Salter  v.  Totes,  2 
M.  &  W.  67. 

A  direction  to  enter  a  verdict  in  &ivour  of  a 
plaintiff  for  a  certain  simi  is  equivalent  to  an 
order  to  pay  that  sum.  Carttcright  v.  Black' 
worth,  1  D.  P.  C.  489. 

On  a  submission  not  giviii«^  a  power  to  raise 
questions  of  law  for  the  opinion  of  the  court,  the 
arbitrators  awarded  82/.  as  compensation  for 
dama,ges  ;  and  in  a  subsequent  part  of  the  award 
they  stated,  "for  the  purpose  of  raising  the 
question  for  the  determmation  of  the  court,  in 
case  it  should  be  pleased  to  entertain  the  same/* 
that  they  awarded  the  82/.  on  a  principle,  which 
they  explained  ;  but  if  the  court  should  think 
that  the  damage  ought  to  be  estimated  on  another 
principle,  which  they  likewise  stated,  then  they 
awarded  a  compensation  of  102/.  On  an  appli- 
cation to  set  aside  the  award  as  not  final : — 
Held,  that  as  the  sum  of  82/.  was  positively 
awarded,  the  hypothetical  adjudication  which 
followed  might  be  rejected  as  surplusage,  and 
the  award  sustained.  Wright,  In  re,  4  P.  &  D. 
730  ;  1  Q.  B.  98. 

A  cause  and  all  matters  in  difference  having 
been  referred,  the  arbitrator  set  out  all  the  facts 
upon  the  face  of  his  award,  and  then  awarded 
that  the  plaintiff  had  no  cause  of  action  against 
the  defendant,  and  stated  that  he  determined 
the  action  in  favour  of  the  defendant.  He  then, 
after  awarding  by  whom  the  costs  of  the  refer- 
ence should  be  paid,  concluded  as  follows  : — 
"  But  if  the  court  should  be  of  opinion,  upon  the 
facts  hereinbefore  stated,  that  the  plaintiff  is 
entitled  to  recover  in  the  action,  then  I  deter- 
mine the  action  in  favour  of  the  plaintiff,  and 
order  and  award  that  the  defendant  pay  damages 
to  the  plaintiff  to  the  amount  of  Is.,  and  also 
pay  to  the  plaintiff  the  costs  of  the  reference :  " 
— Held,  that  the  arbitrator  having  come  to  a 
positive  finding,  and  expressly  declared  his  own 
opinion,  the  award  was  sufficiently  final,  and  the 
latter  clause  might  be  rejected.  Barton  y. 
Bansofi,  3  M.  &  W.  322. 

An  ejectment  (in  the  old  form,  upon  a  demise 
of  A.,  and  the  joint  demise  of  6.  and  C.)  after 
issue  joined,  was  referred  to  the  award,  final  end, 
and  determination  of  an  arbitrator,  the  costs  of 
the  cause  and  reference  to  abide  the  event.  The 
arbitrator,  after  reciting  the  order  of  reference, 
made  his  award  thus  : — "  I  award  and  determine 
that  the  verdict  in  the  cause  be  entered  for  the 
lessors  of  the  plaintiff : " — Held,  in  an  action  by 
the  lessors  of  the  plaintiff  against  the  defendant 
for  costs,  that  as  the  words  used  had  no  technical 
meaning,  they  might  be  taken  as  an  informal 
expression  of  the  arbitrator's  determination  of 
the  cause  in  favour  of  the  lessors  of  the  plaintiff 
generally,  and  that  the  award  was  therefore 
valid.  Law  v.  Blackbvrrow,  14  C.  B.  77  ;  2 
C.  L.  R.  28  ;  23  L.  J.,  C.  P.  28  ;  18  Jur.  130. 

Omission  as  to  Kode  of  taking  Evidenee.] — 

Where  an  arbitrator  omitted  to  state  in  his  award 
that  the  evidence  he  had  heard  was  upon  oath  : 
— Held,  that  the  award  was  good.  Annan  v. 
Job,  10  Jur.  926. 

Plan  and  Contents  Inoorporated.] — ^A  plan  was 
made  part  of  an  award.  There  were  figures  on 
the  plan,  which  referred  to  written  descriptions 
at  the  foot  of  the  plan,  delineating  certain 
places.    Without  these  descriptions  the  plan  was 
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unintelligible: — Held,  that  these  written  de- 
scriptions were  part  of  the  plan,  and  incorporated 
with  the  award.  Johnson  v.  Latham^  2  L.  M.  & 
P.  205  ;  20  L.  J.,  Q.  B.  236. 

Setting  out  SvidsnM.]— An  award,  setting  out 
a  considerable  portion  of  the  evidence  adduced 
before  the  arbitrator,  and  finding  expressly  the 
matters  referred,  is  good,  although  that  evidence 
does  not  seem  to  support  the  finding.  Arthur 
or  Archer  v.  Oxcen,  9  D.  P.  C.  341  ;  6  Jnr.  340. 

8Uunping.]-<By  33  &  34  Vict.  c.  97  (Stamp 
Act,  1870),  Sched.,  aypard  in  England  or  JrC' 
land, 
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And  where  it  exceeds  1,000/.,  and  in  any 

other  case  not  above  provided  for 1  15    0 

In  puisuance  of  articles  of  co-partnership,  the 
accounts  of  a  coaching  concern  were  referred,  at 
the  end  of  every  month,  to  a  person  appointed 
by  the  partners,  for  the  purpose  of  ascertaining 
the  profits  made  by  each  partner,  and  of  deter- 
mining what  sum  should  be  paid  and  received 
by  each,  in  order  to  a  proportionate  distribution 
of  the  profits  of  the  concern.  Such  an  account 
was  adjusted,  and  an  action  thereupon  brought 
by  one  of  the  parties  : — Held,  that  the  partners 
not  having  assented  to  the  account  after  it  was 
made  out,  the  account  was  binding  only  by  virtue 
of  the  power  conferred  on  the  party  appointed 
to  adjust  it,  and  required  to  be  stami)ea  as  an 
award.  Carr  v.  SmUh,  6  Q.  B.  128 ;  D.  &  M. 
192;  7  Jnr.  600. 

But  where  a  number  of  coach  proprietors,  who 
horsed  a  coach,  were  in  the  luibit  of  having 
monthly  accounts  made  out,  containing  the  name 
of  proprietors,  the  amount  of  the  receipts  and 
disbursements,  the  number  of  miles  worked  by 
each,  and  the  proportion  of  the  earnings  to  which 
each  was  entitled,  and  these  accounts  were  made 
out  by  the  clerk  of  one  of  the  proprietors,  partly 
from  materials  furnished  by  them,  and  partly 
from  the  way-bills  ;  and  the  practice  was  for  the 
clerk  to  send  to  each  proprietor  a  copy  of  the 
monthly  account,  shewing  the  amount  which 
each  had  to  receive  or  pay,  and  the  proprietor  or 
proprietors  from  or  to  whom  he  was  to  receive 
or  pay  such  amount : — Held,  that  this  account 
was  not  an  award,  and  was  admissible  without  a 
stamp.  Goodyear  v.  Simpson^  15  M.  &  W.  16  ; 
15  L.  J.,  Ex.  191. 

The  appointment  of  an  umpire  made  in  writing 
by  two  arbitrators  requires  no  stamp.  Routledge 
V.  Thornton,  4  Taunt.  704. 

A  bond  conditioned  for  the  due  discharge  by 
M.  of  the  duties  of  clerk,  provided  that  such 
discharge  should  be  ascertained  by  the  inspec- 
tion of  M.'8  accounts  by  S. ;  and  that  the  amount 
so  ascertained  should  be  liquidated  damages.  A 
paper  by  which  S.  has  ascertained  such  amount 


requires  to  be  stamped  as  an  award.  Jehh  v. 
M'Kieman,  M.  &  M.  340. 

A.  and  B.  having  a  dispute  as  to  the  liability 
of  B.  to  pay  money  to  A.,  agreed  to  submit  the 
case  to  a  barrister,  and  to  be  bound  by  his 
opinion.  Sembic,  that  in  an  action  to  enforce 
such  payment,  the  opinion  of  a  barrister  upon  a 
case  so  submitted  is  admissible  in  evidence  with- 
out an  award  stamp.  Boyd  v.  Emmerson^  4  N.  & 
M.  99  ;  2  A.  &  £.  184. 

On  the  fiy-Icaf  of  an  arbitration  bond  was  an 
indorsement,  bearing  date  after  the  time  limited 
by  the  bond  for  making  the  award,  and  stating 
the  parties  within  named  had  met  that  day  by 
consent,  on  the  award : — Held,  that  this  memo- 
randum, being  evidence  of  a  new  agreement  to 
refer,  was  not  admissible  in  evidence  without  a 
stamp.  Stephens  v.  Lowe^  2  M.  &  Scott,  44  ;  9 
Bing.  32. 

Where  it  is  sought  to  draw  up  a  rule  for  an 
attachment,  it  is  competent  for  the  officer  of  the 
court  to  object  to  the  absence  of  a  stamp  on  the 
award,  and  therefore  to  refuse  to  draw  up  the 
rule.     /////  V.  Slocomhc,  9  D.  P.  C.  339. 

If  an  award  is  made  on  an  improper  stamp, 
and  no  application  is  made  to  enforce  the  award, 
the  court  will  not  set  it  aside.  Preston  v.  East' 
wood,  7  T.  R.  95. 

ii.  Inelvding  Matters  arising  after  Submission 

or  Award. 

When  ean  be  Entertained  by  Arbitrator.] — 

To  an  action  brought  June  27,  the  defendant 
pleaded  by  way  of  set-off,  a  claim  against  the 
plaintiff,  which  was  not  payable  till  August  1st, 
though  the  consideration  had  been  received  by 
the  plaintiff  before  her  action  was  commenced. 
Under  a  judge's  order  of  July  27th,  by  consent 
of  both  sides,  all  matters  in  difference  between 
the  parties,  including  the  claim  of  the  defendant 
in  her  set-off  in  the  said  action,  were  referred  ; 
the  arbitrator  made  his  award  in  November 
following : — Held,  that  the  claim  made  in  the 
set-off  was  properly  entertained  by  the  arbitra- 
tor as  a  matter  iu  difference,  though  not  payable 
till  after  the  date  of  the  action  and  the  judgc^s 
order.  Petoh  v.  Fountain  or  CoiUan,  5  Bing. 
N.  C.  442  ;  7  Scott,  441  ;  7  D.  P.  C.  427  ;  3  Jur. 
436. 

A  rent-charge  was  devised  to  B.,  wife  of  A., 
not  saying  for  her  separate  use.  In  replevin  an 
avowry  was  made  in  the  names  of  A.  and  B.  for 
arrears  ;  and  issue  being  joined  upon  the  title  to 
such  rent-charge,  the  cause  and  all  matters  in 
relation  to  the  rent-charge  were  referred  to  D., 
who  awarded  that  the  arrears,  including  as  well 
those  due  when  the  action  was  brought,  as 
arrears  which  accrued' between  the  action  and 
the  date  of  the  reference,  should  be  paid  to  B. 
This  is  not  an  excess  of  authority,  either  by 
reason  of  the  arrears  accruing  subsequently  to 
the  action  being  included  in  the  sum  awarded, 
or  by  reason  of  the  payment  being  directed  to 
be  made  to  B.  onlv.  Wynne  v.  Wynne,  4.  M.  & 
O.  253 ;  9  D.  P.  C.'901 ;  3  Sc,  N.  R.  435. 

Declaration  on  an  award,  that  an  action  in 
the  county  court  for  breaches  of  covenant  to 
repair  a  mill  and  premises  having  been  referred 
to  an  arbitrator  under  an  order  of  reference 
giving  him  power  to  *' decide  all  matters  and 
questions  to  do  justice  between  the  parties,"  and 
power  to  order  and  direct  what  should  be  done 
by  either  or  both  of  the  parties,  ^*  either  im- 
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mediately  or  prospectively  whether  relating  to 
the  action  or  to  the  other  matters  in  difference," 
and  directing  that  the  costs  of  the  action,  refer- 
ence and  award  should  be  in  his  discretion,  he 
made  his  award,  reciting  that  by  a  lease  for 
seven  years  of  the  mills  and  premises,  the  defen- 
dant covenanted  to  repair  and  keep  in  repair  the 
mill,  weir  and  mill  bank,  and  ordering  that  the 
defendant  should  pay  a  certain  sum  for  damages 
claimed  in  the  particulars  of  the  action,  and 
another  sum  for  damages  from  the  date  of  the 
summons  to  that  of  the  award.  Breach,  non- 
payment : — Held,  that  the  terms  of  the  reference 
authorized  the  arbitrator  to  give  damages  ac- 
cruing up  to  the  date  of  the  award,  and  that  so 
much  of  the  award  was  good.  Leuns  v.  Rotfiter. 
44  L.  J.,  Ex.  136  ;  33  L.  T.  260 ;  23  W.  B.  832. 

Under  the  terms  of  a  submission,  the  arbitra- 
tors may  have  power  to  dispose  of  a  debt  not 
due,  but  accruing  between  the  parties.  Brown 
v.  Watson,  8  D.  P.  C.  22 ;  8  Scott,  386  :  6  Bing., 
N.  C.  118.  ^' 


Interest  after  Date  of  Award.— On  a  submis- 
sion to  arbitration  the  parties  agreed  to  abide  by 
the  award  "of  and  concerning  the  premises 
or  anything  in  anywise  relatmg  thereto."  The 
arbitrators  awarded  that  a  certain  sum  should  be 
paid  with  interest  up  to  a  day  subsequent  to  the 
date  of  the  award :— Held,  that  they  had  ex- 
ceeded the  powers  of  the  submission  in  so  award- 
ing Morphett,  In  re,  2  D.  Jj  L.  967  ;  14  L.  J., 
Q.  B.  259 ;  10  Jur.  546. 

iii.  Giving  Directions  afid  Ordering  Execution 

of  Deeds. 

Express   Power  to   giro   Directions.]  —  An 

ejectment  (in  the  old  form)  upon  the  several 
demises  of  T.  M.  and  A.  M.  was  referred  after 
issue  joined,  the  costs  of  the  action  and  of  the 
reference  and  award  to  abide  the  event.    There 
was  a  clause  in  the  order,  "that  the  arbitrator 
should,  in  the  event  of  his  finding  in  favour 
of  the  lessors  of  the  plaintiff,  have  power  to 
order  immediate  possession  to  be  given  of  the 
land  and  premises  in  question  in  the  action  to 
the  lessors  of  the  plaintiff  T.  M.  and  also  how 
and  in  what  manner  such  possession  should  be 
given,  and  if  not  given,  how  it  should  be  taken." 
The  arbitrator   awarded   thus :—"  I  award  in 
favour  of  the  lessors  of  the  plaintiff,  and  order 
that  immediate  possession  be  given  of  the  land 
and  premises  in  question  in  this  action  to  the 
lessors  of  the  plaintiff,  and  that  the  defendant 
pull  or  take  down  the  wall  forming  the  gable 
end  of  a  room,  and  which  wall  he  has  erected 
upon  the  land  of  the  lessors,  or  so  much  of  the 
wall  which  now  stands  four  inches  and  a  half, 
or  thereabouts,  upon  the  land  of  the  lessors,  and 
upon  a  wall  which  divides  the  property  of  the 
lessors  from  that  of  the  defendant :  "—Held,  that 
the  award  in  favour  of  the  lessors  of  the  plaintiff 
generaUy  was  sufficiently  final ;  and  that,  in  the 
absence  of  proof  to  the  contrary,  it  must  be 
taken  that  there  was  a  state  of  facts  in  the  locus 
in  quo  to  which  the  direction  as  to  the  wall 
would  reasonably  apply,  and  that  the  awaixl  was 
therefore  sufficiently  certain.     Mays  v.  Canudl, 

Implied  PowerO-^When^a  question  of  suffix 


ciency  of  title  is  referred,  an  arbitrator  exceeds 
his  authority  by  awarding  a  conveyance  accom- 
panied with  a  bond  stipulating  for  indemnity  in 
case  of  eviction  by  reason  of  any  defect  in  the 
title.  Ross  v.  Boards,  3  N.  &  P.  382 ;  8  A.  & 
E.  291  ;  1  W.  W.  &  H.  876  ;  2  Jur.  567. 

If  a  cause  is  referred,  the  costs  to  abide  the 
event,  and  the  arbitrator  finds  all  the  issues, 
some  for  the  plaintiff  and  some  for  the  defen- 
dant, this  is  an  event  to  the  cause,  on  which  the 
costs  can  be  taxed ;  but  if  the  arbitrator  goes 
on,  and  directs  that  no  further  proceedings  shall 
be  taken  in  the  action,  he  exceeds  his  power, 
though  the  award  is  bad  pro  tan  to  only.  Ward 
V.  Hall,  9  D.  P.  C.  610 ;  5  Jur.  800.  S.  P., 
Ilobson  V.  Stewart,  4  D.  &  L.  589  ;  1  B.  C.  Rep. 
288  ;  16  L.  J.,  Q.  B.  145. 

An  arbitrator,  having  authority  to  decide  on 
what  terms  a  partnership  agreement  should  be 
cancelled,  directed  that  the  agreement  should 
be  cancelled ;  that  one  of  the  partners  should 
have  all  the  debts  due  to  the  firm,  and  should, 
if  necessary,  sue  for  them  in  the  name  of  his  laie 
partner  : — ^Held,  that  in  authorizing  one  of  the 
parties  to  sue  in  the  name  of  the  other,  the 
arbitrator  had  not  exceeded  his  autholrity.  Bur- 
ton or  Byrt  v.  Wigley  or  Wignwre,  1  Scott,  610 ; 
1  Bing.  N.  C.  666  ;  1  Hodges,  81. 

An  action  for  injury  to  houses  and  lands  was 
referred  to  an  arbitrator,  who  was  to  settle  at 
what  price  and  on  what  terms  the  defendant 
should  purchase  the  plaintiff^s  property^  He 
fixed  the  sum  and  awarded  that  the  defendant 
might  use  the  plaintiff*s  name  tO' enforce  certain 
rights  and  remedies  : — Held,  that  the  award  was 
not  bad  on  the  ground  of  an  excess  of  authority 
in  respect  to  the  use  of  the  plaintiffs  name. 
Round  V.  Hatton,  10  M.  &  W.  660 ;  2  D.  N.  S. 
446  ;  12  L.  J.,  Ex.  7. 

A  submission  being  of  all  matters  in  difference 
between  the  parties,  an  award  of  so  much  to  be 
paid  by  the  defendant  to  the  plaintiffs  on  their 
banking  account,  and  for  which  sum  the  plain- 
tiffs were  to  give  the  defendant  a  release,  is 
binding  between  them  ;  for  no  Other  matter  in 
difference  between  them  shall  be  intended  unless 
it  is  shewn.  Ingram  v.  Milnes,  8  East,  445.  But 
see  2  Moore,  723. 

By  a  reference,  all  matters  In  difference  were 
submitted  between  the  parties.  It  appeared 
before  the  arbitrators  that  the  plaintiff  and 
defendant  were  proprietors  of  a  ship,  and  that 
disputes  had  arisen  as  to  their  liability  to  i)ay 
the  expenses,  the  vessel  having  been  arrested  by 
process  out  of  the  court  of  Admiralty  on  the 
24th  March,  1836 ;  the  arbitrators  directed  the 
plaintiff  to  pay  all  debts  incurred  subsequently 
to  that  period,  and  ordered  that  he  should  give 
the  defendant  a  bond  of  indemnity  against  the 
payment  of  these  debts  : — Held,  that  the  award 
was  good.  Brmm  v.  Watson,  8  D.  P.  C.  22 ; 
8  Scott,  386  ;  6  Bing.  N.  C.  118. 

A  submission  authorized  arbitrators  to  discon- 
tinue certain  actions,  and  to  make  any  orders  as 
to  the  time  and  terms  of  the  discontinuance. 
They  directed  all  the  actions  to  cease,  and  that 
the  defendant  in  one  should  give  up  the  pre- 
mises sought  to  be  recovered,  and  if  ndt,  that 
judgment  should  be  entered  up  against  him  : — 
Held,  that  this  direction,  as  to  entering  up  the 
judgment,  was  not  a  ground  for  setting  aside  the 
award.    Jmes  v,  Potoell,  1  W:  W.  &  H.  60. 

An  action  by  a  reversioner  was  ref^nrdd.  The 
arbftiator  awarded  that  the  acti^  was  brought 
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to  try  a  right,  besides  the  mere  right  to  re^iover 
damages  : — Held,  that  he  was  not  bound  to  state 
what  was  the  right  which  the  action  was  broiight 
to  tnr.  Anffus  v.  Redftvrd,  11  M.  &  W.  69  ;  2 
D.,  N.  S.  735  ;  12  L.  J.,  Ex.  180. 

In  an  action  for  waste,  a  verdict  was  taken 
for  the  plaintiff  for  the  damages  in  the  declara- 
tion, subject  to  a  reference :  the  arbitrator 
directed  the  verdict  to  stand  for  a  reduced 
amount : — Held,  that  ho  was  not  bound  to  find 
expressly  that  the  premises  were  out  of  repair. 
Bacon  v.  Smithy  5  Jur;  549. 

Direetioni  miut  be  Certain.] — An  action  for 
polluting  the  water  of  a  watercourse  was  referred, 
with  power  to  the  arbitrator  to  regulate  the  en- 
joyment of  the  water  : — Held,  that  an  award 
directing  a  verdict  to  be  entered  for  the  plaintiff, 
and  that  the  defendant  should  at  all  times  take 
all  proper  and  rea^onahle  precautions  for  pre- 
venting the  water  from  being  rendered  unfit  for 
the  plaintiff's  use,  and  in parti(ndarj  should  use 
a  process  of  filtering  mentioned  in  the  a  wan:!, 
was  bad  for  uncertaintv.  Stonehewer  v.  Farrar, 
G  Q.  B.  730  ;  14  L.  J.,  Q.  B.  122  ;  9  Jur.  203. 

The  direction  as  to  the  particular  process  was, 
that  the  water  passing  from  the  defendant's  to 
the  plaintiff's  premises  should  be  passed  through 
iiltcriug  lodges  made,  or  to  be  made,  by  the  de- 
fendant, so  as  to  be  thereby  purified  and  cleansed 
for  the  plaintiff's  use,  "  so  far  as  the  same  can  be 
purified  and  cleansed  fty  tJie  ordhiary  and  most 
approved  process  of  filtering  : " — Held,  that  the 
description,  by  reference  oi3y  to  the  "ordinary 
and  most  approved  process,"  was  uncertain,  and 
the  award  bad  in  this  respect.    Ih. 

On  a  submission  of  a  cause  and  all  matters  in 
difference  between  lessor  and  lessee,  the  costs  to 
abide  the  event,  an  award  that  certain  fixtures 
have  been  wrongfully  removed  by  lessor,  to  the 
value  of  11/.,  and  that  the  lessee  shall  set  up 
others  in  their  place,  to  be  left  for  the  lessor  at 
the  end  of  his  term,  and  that  the  lessor  shall 
pay  the  lessee  11/.  on  a  specified  day,  is  bad  for 
want  of  authority,  though  the  removal  of  such 
fixtures  was,  in  fact,  a  matter  in  difference. 
Price  V.  Popkin,  10  A.  &  E.  139  ;  2  P.  &  D,  304  ; 
3  Jur.  433. 

Held,  also,  that  such  awaid  was  uncertain  in 
not  specifying  the  value,  quality  or  description 
of  fixtures  to  be  set  up  by  the  lessee,  and  might 
be  set  aside  by  the  lessor.    lb. 


that  G.  should  be  solely  liable  in  respect  of  the 
IhIIs,  and  should  execute  a  bond  to  indemnify  M. 
against  them  ;  and  ordered  that,  after  G.  bad 
paid  the  balance  and  the  bills,  the  parties 
should  execute  muttkal  releases  of  all  claims  and 
demands  whatsoever,  and  that  the  form  of  the 
releases  should  be  settled  by  P.  in  case  of  dis- 
pute. The  court  refused  to  set  aside  the  award, 
holding  that  the  umpire  had  authority  to  order 
G.  to  be  liable  for  and  to  pay  the  bills,  and  to 
execute  the  bond  of  indemnity ;  and  that,  al- 
though the  delegation  to  P.  of  authority  to 
settle  the  releases  was  void,  it  did  not  affect  the 
validity  of  the  award,  even  if  it  vitiated  the 
whole  of  the  direction  as  to  the  giving  releases. 
Goddard,  In  re,  1  L.,  M.  &  P.  25  ;  19  L.  J.,  Q. 
B.  305. 


Award  of  Katnal  Beleaaes.]— An  arbitrator; 
by  having  awarded  mutual  and  general  releases; 
must  be  deemed  to  have  adjudged  and  finally  de- 
cided upon  all  matters,  and  the  general  release 


Bzeontion  of  Deeds.] — Where  an  arbitrator 
directed  A.  to  sign,  seal  and  deliver  a  deed  forth- 
with to  B.,  though  it  appeared  on  the  face  of  the 
award  that  the '  execution  of  that  deed  was  to 
depend  upon  the  prior  execution  of  award : — 
Held,  that  the  award  was  not  bad,  the  word 
*'  forthwith  "  meaning  as  soon  as  B.  should  be  in 
a  condition  to  call  upon  A.  to  execute.  Boyes  v. 
Bluck,  13  C.  B.  662  ;  i^.  C,  sub  nom.  Blwjk,  In 
re,  22  L.  J.,  C.  P.  173. 

General  words  in  a  release  are  limited  by  the 
recitals;  and  -therefore,  where  an  arbitrator, 
having  power  to  settle  deeds  of  indemnity  with 
respect  to  the  purchase  of  a  rectory  and  tithes, 
settled  a  deed  reciting  that  A.  was  to  indemnify 
B.  in  respect .  of  that  purchase,  and  the  release 
contained  general  words  of  hidemnity  with  re- 
spect to  all  acts  to  be  done  in  respect  of  the 
premises  : — Held,  that  the  award  was  not  bad 
for  excess,  on  account  of  the  largeness  of  the 
indemnity,  but  that  the  indemnity  must  be 
taken  to  be  in  respect  of  lawful  acts  done  in 
carrying  out  the  recited  provisions.    Ih. 

When  ah  award  directs  a  lease  to  be  made 
containing  certain  specific  covenants,  and  it  is 
alleged,  on  the  part  of  the  defendant,  that  the 
plaintiff  has  acted  in  contravention  of  the  terms 
of  the  covenant  since  the  date  of  the  award,  the 
Court  of  Chancery  will,  if  the  case  is  at  all 
doubtful,  order  the  leases  to  be  antedated,  so  as 
to  enable  the  defendant "  to  rely  on  the  alleged 
breaches  at  law.  Blaekett  v.  Bates,  2  Hem.  & 
M.610. 

In  an  agreement  for  a  lease  for  a  term  of 
yeare  from  the  Ist  May,  1801,  the  lessee  was  to 
be  allowed  three  years  from  that  date,  for  win- 
ning a  colliery,  without  payment  of  any  rent : 
an  arbitrator,  being  authorized  to  give  such 
directions  for  a  lease,  according  to  the  agree- 


rngha) 
Trimingha/n,  4  N.  &  M.  786. 

M.  built  a  ship  for  G.  and  others,  and  pur- 
chased stores  for  the  ship  on  his  own  credit.  On 
a  reference  of  all  matters  of  difference  between 
M.  &  G.,  G.  took'  upon  himself  the  payment  of 
the  bills,  and  requested  the  innpire  to  fix  the 
liability  in  respect  of  them  upon  him.  The  umpire 
directed    G.  to  pay  to  M.  the  balance  which 


would  be  an  answer  to  any  action  or  claims  ment,  as  he  should  think  fit,  directed  a  lease  for 
founded  upon  them.  Wkurton  v.  King,  2  B.  &  years  from  the  1st  May,  1804  :-^Held,  that  ho 
Ad.  .528.  '  had  thereby  exceeded  his  authority.   '  Bonner  y. 

Where  all  matters  in  difference  are  referred:  Liddell,  1  B.  &  B.  80. 
an  award  directing  the  execution  of  general  re-  i 

leases  closes  all  accounts  between  the  parties  up  '  Discretionary  Power.] — Where  an  arbitrator 
to  the  time  of  the  submission.     Trimmg1iam\i  is  "to  determine  what  he  shall  think  fit  to  be 


done  by  either  of  the  parties,"  he  is  not  bound  to 
direct  affirmatively  that  something  shall  be  done, 
unless  he  shall  so  think  fit.  Angus  v.  Bedford, 
2  D.,  N.  S.  735 ;  It  M.  &  W.  69  ;  12  L;  J.,  Ek. 
180.  ■     ■ 

Where  a  submission  contains  a  clause  eni- 


powering.an  arbitrator  to  direct  what,  if  any- 
_   .        ,  thing,  shall  "be  done  by  the  parties,  an  invalid 

he  found  due  to  the  latter-  axter  giving-  G.  credit   execution  of  such  power  does  not  vitiate  the 
for  the  amount  of  thb  billyj  H^'^^then  awarded  .whole  award.    SemWe,  it  is  otherwise  where  the 
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terms  of  the  submission  are  obligatory,  yicholls 
V.  Jon/^s,  6  Ex.  373  ;  2  L.,  M.  &  P.  336  ;  20  L.  J., 
Ex.  275. 

iv.  Afust  Exteyid  to  all  Matter*  Referred. 

In  what  cases.] — Where  one  of  the  matters 
in  difference  between  A.  and  B.,  parties  to  a  sub- 
mission, was,  whether  at  the  time  of  the  submis- 
sion, on  a  day  therein  named,  a  partnci-ship 
existed  between  them ;  and  if  it  ever  did  exist, 
whether  it  had  been  put  an  end  to  ;  and  if  so,  at 
what  time,  and  on  what  day  ;  and  the  arbitrator 
found  that  if  any  partnership  ever  existed  be- 
tween them  the  same  was  dissolved  and  put  an 
end  to  by  mutual  consent  and  agreement  on  a 
certain  day  (subsequently  to  that  mentioned  in 
the  submission),  and  that  nothing  was  due  from 
A.  to  B.  in  respect  of  profits : — Held,  that,  as 
the  arbitrator  did  not  find  whether  the  partner- 
ship did  exist  or  not,  the  award  was  bad. 
Shear  v.  Harradine,  7'Ex.  269  ;  21  L.  J.,  Ex. 
127. 

A  reference  between  the  executors  and  A.,  the 
partner  of  a  deceased  person,  recited  that  A. 
averred  that  partnership  dealings  had  subsisted  be- 
tween the  deceased  and  himself  previously  to  1 837 ; 
that  an  agreement  of  partnership,  to  commence 
from  January,  1837,  was  entered  into  ;  and  that 
dififerences  had  ensued  respecting  the  settlement 
of  accounts.  All  matters  and  accounts  were 
subsequently  referred.  The  arbitrator  found, 
that  a  partnership  had  existed  from  December, 
1835,  till  the  death  of  the  testatrix,  and  that  a 
balance  was  due  t%  the  estate  : — Held,  that  the 
award  was  neither  uncertain  nor  defective,  in 
omitting  to  award  specifically  on  the  partner- 
ship mentioned  under  the  agreement.  Warner, 
In  re,  2  D.  &  L.  148 ;  13  L.  J.,  Q.  B.  370 ; 
8Jur.  1097. 

A  cause  and  all  matters  in  difference  between 
the  parties  (there  being  no  matters  in  difference 
except  in  the  cause)  were  referred  by  order  of 
nisi  prius  ;  the  order  providing,  that  the  verdict 
should  be  entered  for  the  plaintiff  for  the 
damages  in  the  declaration,  subject  to  be  reduced 
or  vacated,  or  instead  thereof  a  verdict  for  the 
defendant  or  a  nonsuit  entered  according  to  the 
award.  The  arbitrator  directed  that  the  verdict 
entered  for  the  plaintiff  should  be  vacated, 
and  a  nonsuit  entered  : — Held,  that  the  award 
was  bad,  as  not  finally  determining  the  matters 
in  difference  in  the  cause.  Wild  v.  Molty  9  M. 
&W.  161. 

An  award  made  upon  a  reference  of  a  cause, 
and  all  matters  in  difference  between  the  parties, 
is  bad  if  it  omits  to  assess  damages  upon  a  judg- 
ment of  nil  dicit  upon  a  new  assignment  of 
excess.  Wyket  v.  ShijftoUy  3  K.  &  M.  240  ;  8  A. 
&  E.  246,  n. 

An  action  against  a  pawnbroker  was  referred, 
and  his  liability  to  damages  depended  on  whether 
or  not  he  had  made  sufiScient  inquiries  when  the 
goods  were  pledged.  The  arbitrator,  in  a  case 
stated  for  the  opinion  of  the  court,  having  de- 
clared that  he  was  unable  to  find  whether  or  not 
the  defendant  had  made  sufiScient  inquiries,  the 
court  referred  it  back  to  him  to  find,  afi^rmatively 
or  negatively,  whether  or  not  sufScient  inquiries 
had  l^n  made.  Fergusson  v.  Norman,  4  Bing. 
N.  C.  52  ;  5  Scott,  304  ;  1  Jur.  986. 

Where  an  ejectment  upon  several  demises  of 
different  lessors  was  referred,  and  the  arbitrator 
awarded  in  favour  of  the  plaintiff,  it  was  not 


suflScient  for  him  to  set  out,  by  metes  and  bounds, 
the  lands  which  he  intended  to  be  recovered ; 
but  he  must  have  awarded  on  which  of  the 
demises  it  was  to  be  recovered  ;  he  ought  also  to 
make  an  express  award  as  to  the  residue  which 
he  intended  the  plaintiff  not  to  recover.  Doe  d. 
MadMns  v.  Homer,  3  N.  &  P.  844  ;  W.  W^  &  H. 
348  ;  8  A.  &  E.  236  ;  2  Jur.  417. 

Where  two  substantial  matters  are  referred, 
and  the  arbitrator  finds  only  upon  one  of  them, 
the  award  is  bad  altogether,'  as  not  being  con- 
clusive. Hayward  v.  Phillips,  1  N.  &  P.  288  ;  6 
A.  &E.  119  ;  1  Jur.  985. 

Upon  a  reference  of  all  actions,  controversies, 
&c.,  and  also  of  two  distinct  matters  of  differ- 
ence, if  the  arbitrator  omits  to  decide  one  of  such 
distinct  matters,  that  vitiates  the  whole  award. 
Randall  v.  Randall,  7  East,  81  ;  3  Smith,  90. 

A  submission  empowered  an  arbitrator  to  settle 
and  judge  of  alleged  defects  in  a  house,  and  to 
determine  what  was  necessary  to  put  it  in  a  per- 
fect condition,  and  to  settle  certain  claims  for 
extra  work  by  one  of  the  parties,  and  the  costs 
of  the  arbitration  were  to  abide  the  result  of  the 
award.  The  award  ordered  a  sum  to  be  paid  by 
one  party  to  and  received  by  the  other,  in  satis- 
faction of  all  the  matters  in  difference  referred : 
— Held,  uncertain,  and  not  final,  for  not  decid- 
ing upon  the  various  matters  referred,  Ridert, 
In  re,  3  Bing.  N.  C.  874  ;  5  Scott,  86  ;  3  Hodges, 
222  ;  1  Jur.  406. 

A  question  referred  was  whether  W.  or  P. 
ought  to  be  ultimately  liable  upon  a  note  of 
which  P.  was  maker,  and  W.  indorser  as  surety 
for  P.,  and  whether  P.  was  entitled  to  an  indem- 
nity from  W.  against  the  liability  of  P.  to  pay 
the  note  w^hen  it  became  due.  The  arbitrator 
found  that  the  liability  of  P.  on  the  note  as  be- 
tween P.  and  W.  should  remain  unaffected  by 
the  award : — Held,  that  the  award  was  not  final. 
Wilkinson  v.  Page,  1  Hare,  276  ;  6  Jur.  567. 

Four  actions  between  distinct  parties,  and  all 
mattere  in  difference,  were  referred.  Among  the 
matters  in  difference  was  a  fifth  action,  relating 
to  a  part  of  the  premises  in  dispute,  of  which 
fifth  action  the  award  took  no  notice,  notwith- 
standing it  had  been  mentioned  to  the  arbitrator : 
— Held,  that  the  omission  rendered  the  award 
bad  in  toto.  Stone  v.  Phillips,  4  Bing.  N.  C.  37  ; 
5  Scott,  275  ;  6  D.  P.  C.  247  ;  3  Hodges,  302. 

An  award  which  leaves  some  of  the  questions 
undecided,  or  leaves  it  in  doubt  whether  some  of 
the  questions  have  been  decided,  cannot  be  main- 
tained. Wakefield  v.  Llanelly  Railway  and 
Dock  Compa7iy,  11  Jur.,  N.  S.  456  ;  12  L.  T.  509  ; 
13  W.  R.  823— L.  J. 

An  award,  made  upon  submission  of  all  dis- 

fmtes,  reciting  "  that  there  had  been  a  suit  at 
.aw  between  the  parties,  which  had  run  to  great 
expense  on  both  sides,  and  being  left  to  the  arbi- 
trator to  make  an  end  of,  he  did  determine  that 
they  should  each  of  them  pay.  their  own  charges 
at  law,  and  that  the  defendant  should  pay  the 
plaintiff  6s.  for  his  making  the  first  breach  in. 
law ;"  this  is  certain  and  final.  Hawkins  v. 
Colelough,  1  Burr.  274  ;  2  Ld.  Ken.  553. 

An  action  having  been  brought  for  the  recovery 
of  a  sum  of  money,  but  which  had  only  pro- 
ceeded as  far  as  the  writ  and  appearance,  and 
the  defendant  claiming  a  larger  sum  to  be  due  to 
him,  it  was  agreed  that  the  action,  and  the  dis- 
putes arising  out  of  the  accounts  and  other 
matters  in  difference,  should  be  referred,  the 
costs  of  the  action,  of  the  reference  and  of  the 
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award  to  abide  the  eyent  of  the  award.  The 
arbitrators  awarded  that  the  action  should  ceajse, 
and  be  no  farther  proeeouted,  and  that  on  the 
balance  of  all  accounts  there  was  a  sum  of  66  H. 
due  to  the  defendant  from  the  plaintiff,  which 
they  ordered  him  to  pay  on  a  particular  day : — 
Held,  that  the  award  was  sufficiently  final,  and 
decided  the  event  of  the  action  to  prevent 
the  plaintiff  setting  it  aside.  Eardley  y. 
t^eer,  4  D.  P.  C.  423  ;  1  C,  M.  &  R.  327  ;  6  Tyr. 
1071. 

A.  agreed  to  purchase  land  of  B.,  the  title  to 
be  made  out  to  the  satisfaction  of  B.'s  attorney. 
The  agreement  being  uncompleted,  and  disputes 
arising,  all  matters  in  difference  between  the 
parties,  and  the  settlement  of  all  questions  on 
the  agreement,  were  referred.  The  arbitrator 
awarded  that  B.  should  convey  to  A.  the  title  to 
the  land,  contained  in  two  abstracts  given  in 
evidence  on  the  arbitration  ;  he  also  prescribed 
the  boundary  of  the  land  to  be  conveyed,  and 
ordered  that  B.  should  execute  an  indemnity 
bond  to  A.,  to  be  forfeited  if  A.  should  be  evicted 
by  reason  of  defect  in  the  title,  and  that,  on 
execution  of  the  premises,  A.  should  pay  the 
parchase-money ;  nothing  farther  was  awarded 
as  to  the  validity  of  the  title.  The  goodness  of 
the  title  had  been  a  matter  of  dispute  before  the 
arbitrator  : — Held,  that  the  award  was  bad,  as 
not  finally  determining  the  questions  referred. 
Bou  V.  Boards,  8  A.  &  E.  291. 

Chaneery  KattenBeforred.]— By  the  terms  of 
a  submission,  a  chancery  suit  and  all  matters  in 
difference  between  the  parties  were  referred,  and 
it  was  made  an  express  matter  of  reference, 
whether  an  agreement  between  the  parties  should 
be  rescinded  or  not.  The  arbitrator  merely  de- 
cided as  to  the  chancery  suit,  that  each  party 
should  pay  his  own  costs  ;  and  gave  no  directions 
upon  the  subject  of  rescinding  the  agreement, 
but  awarded  specifically  on  every  other  subject- 
matter  of  the  agreement : — Held,  that  the  award 
was  not  sufficient.  Upperton  v.  frihe,  1  H.  &  W. 
280 ;  S.  C.  sub  nom.  tpperton  and  IVibe,  In  re, 
3  A.  &  E.  295. 

An  arbitrator  to  whom  all  actions  and  causes 
of  action  and  all  matters  in  difference  whatso- 
ever, in  two  actions  subsisting  between  the 
parties,  have  been  referred,  is  not  compelled  to 
take  matters  of  an  equitable  nature  into  con- 
sideration, but  an  award  in  reference  to  the  two 
actions  only  is  final.  Craven  v.  Craven,  1  Moore, 
403  ;  7  Taunt.  644. 

A  cause  was  referred  to  an  arbitrator,  who 
was  to  settle  all  matters  in  difference  between 
the  parties  at  law  and  in  equity,  so  that  he  made 
his  award  by  a  certain  day  (with  power  of  en- 
largement), to  be  delivered  to  the  parties,  or  if 
either  of  tiiem  should  be  dead,  to  their  personal 
representatives.  The  arbitrator  was  to  be  at 
liberty  to  make  one  or  more  awards  at  his  dis- 
cretion. At  the  time  of  the  submission,  two 
equity  suits  were  pending,  in  which  the  parties 
to  the  action,  and  also  certain  infants,  were  con- 
cerned. Before  any  award  was  made,  one  of  the 
parties  to  the  equity  suits  died.  The  arbitrator 
ordered  a  verdict  to  be  entered  for  the  plaintiff, 
damages  5002. ;  and  also  that  the  defendants 
should  pay  to  the  plaintiff  350/.,  for  grievances 
not  included  in  his  declaration : — Held,  first, 
that  the  award  was  sufficiently  final,  although  it 
did  not  dispose  of  the  equity  suits  ;  and,  li^tly, 
that  the  award  of  350/.  wa3  Bufficiently  certain. 


Wrightson  y.  Bytcater,  6  D.  P.  C.  359 ;  3  M.  & 
W.  199  ;  1  H.  &  H.  50. 

As  to  Payment  of  Costs.]— A  replevin,  and  all 
matters  in  difference  touching  the  distress,  were 
referred,  the  costs  of  the  suit  to  abitie  the  event. 
The  arbitrator  awarded  that  the  rent  was  14/., 
and  that  the  sum  of  6/.  was  due  for  rent  at  the 
time  of  the  distress,  that  the  plaintiff  in  replevin 
should  pay  the  defendant  G/.,  and  that  the  action 
should  be  no  farther  prosecuted.  It  did  not  appear 
for  what  rent  the  defendant  had  avowed  : — Held, 
that  the  award  did  not  shew  who  ought  to  pay 
the  costs,  which  were  to  abide  the  event  of  the 
suit ;  and,  consequently,  that  it  was  not  final. 
Leeming,  In  re,  5  B.  &  Ad.  403  ;  S.  C.  sub  nom. 
Leeming  v.  Fearnley,  2  N.  &  M.  232. 

A  cause  was  referred,  the  costs  to  abide  the 
event,  and  the  arbitrators  found  two  issues  for 
the  plaintiff  and  two  for  the  defendant ;  and 
directed  that  the  costs  of  the  cause,  and  of  the 
several  issues  found  therein,  should  be  paid  to 
the  plaintiff,  or  to  the  party  entitled  thereto  : — 
Held,  that  the  award  was  void  as  to  the  adjudi- 
cation of  the  costs.  Heatherington  v.  Robin$on, 
4  M.  &  W.  608  ;  7  D,  P.  C.  192  ;  8  L.  J.  Ex.  148. 

Where  a  cause  is  referred  (the  costs  of  the  suit, 
and  of  the  reference  and  award,  to  abide  the 
event),  the  arbitrator  need  not  notice  the  costs 
in  his  award.  Jnpp  v.  Oray»on,  1  C,  M.  &  R. 
523  ;  3  D.  P.  C.  199  ;  5  Tyr.  150. 

An  action  and  all  matters  in  difference  were 
referred,  the  costs  of  the  suit  and  of  the  reference 
to  abide  the  event  of  the  award.  The  arbitrator 
directed  the  defendant  to  deliver  certain  goods 
to  the  plaintiff,  and  the  plaintiff  to  pay  a  sum  of 
money  to  the  defendant ;  that  all  proceedings  in 
the  action  should  cease,  and  a  general  release 
given  : — Held,  that  the  award  was  not  uncertain 
as  to  costs,  as  the  effect  of  it  was  that  each  party 
should  pay  his  own.  Yatet  v.  Knight,  2  Scott, 
470  ;  2  Bing.  N.  C.  277  ;  1  Hodges,  368. 

To  an  action  on  an  award,  the  defendant  set 
out  the  agreement  of  reference  and  the  award, 
and  averred  that  the  award  was  not  final: — 
Held,  that  upon  a  special  verdict  finding  the 
agreement  and  award  as  set  out,  the  award  might 
be  held  void  for  not  finally  deciding  as  to  the 
costs  of  making  the  submission  a  rule  of  court, 
which  by  the  submission  was  left  in  the 
ordinary  way  in  the  discretion  of  the  arbitrator. 
Williams  v.  WUson,  9  Ex.  90  ;  1  C.  L.  R.  921  ; 
23  L.  J.,  Ex.  17. 

Sabitantial  Decision.] — By  a  submission,  it 
was  left  to  an  arbitrator  to  find,  whether  the 
plaintiff  was  liable  to  discharge  a  sum  of  money 
secured  by  a  mortgage  executed  by  him  on  or 
about  the  29th  of  September,  1818.  He  found 
that  the  plaintiff  was  not  liable  to  discharge  a 
sam  of  money  secured  by  mortgage,  execu^  by 
him  on  the  26th  of  •September,  1817,  which  was 
by  the  defendant  produced  to  me  as  the  mort- 
gage in  the  indenture  mentioned  as  and  by  the 
plaintiff  admitted  to  be  the  mortgage  executed 
by  the  plaintiff  on  or  about  the  26th  of  Sep- 
tember, 1818.  One  deed  only  was  mentioned 
in  the  submission : — ^Held,  that  the  arbitrator  had 
substantially  decided  the  matter  referred  to  him. 
Spomer  v.  Payne,  4  C.  B.  328  ;  16  L.  J.,  C.  P.  225. 

Where  two  agreed  to  be  bound  by  the  opinion 
of  a  profession^  man  upon  the  construction  of 
an  act  of  parliament,  and  he  gave  his  opinion  in 
favour  of  one ;  such  opinion  was  considered  as 


81$ 


ARBITBATION,    REFERENCE    AND    AWARD. 


816 


fijiiil  and  coQclusPV'e,  though  it  recommendod  the 
printed  statute  to  be  compariid  with  the  parlia- 
ment roll  before  the  matter  was  settled,  under  a 
doubt  whether  the  statute  was  not  misprinted. 
Price  y,  HdlU,  1  M.  &  S.  105. 

A  rcferencQ,  under  the  Lands  Clauses  Act,  to 
determine  what  sum  should  be  paid  on  the  value 
of  land,  and  "  what  other,  if  any,"  sum  for  sever- 
ance damage.  Ah  award  was  made,  which, 
rtjciting  the  submission,  and  alleging  that  the 
Arbitrator  had  considered  the  several  matters, 
awarded  a  sum  to  be  paid  for  purchase-money  of 
the  land,  but  did  not  say  anything  as  to  the 
severance  damage  : — Held,  a  good  award.  JBeau- 
fort  {Duke)  and  Stoansea  Jiarhour  (^Trvsteei)^ 
In  re,  8  a  B.,  N.  S.  146  ;  29  L.  J.,  C.  P.  241 ; 
6  Jul-.,  N.  S.  979  ;  1  L.  T.  37Q  ;  8  W.  R.  188. 

Part  of  Claim  admitted  ly  Parties.] — On  a 

reference  of  all  matters  in  difference,  a  demand 
on  one  side  was  laid  before  the  arbitrators,  and 
immediately  admitted  by  the  other  party ;  no 
evidence  was  therefore  given  concerning  it,  or^ 
any  adjudication  upon  it  requested.  The  arbi- 
trators made  their  award  of  and  concerning  the 
matters  referred,  directing  payment  of '  a  sum  of 
money  (without  saying  on  whose  account)  to  the 
party  against  whom  the  above  claim  had  been 
made,  with  costs,  and  it  was  proved  that  they 
left  that  claim  out  of  consideration  in  making 
their  award,  as  a  matter  not  hi  dispute  : — Helc^ 
that  the  award  was  bad,  as  the  arbitrators  ought 
to  have  taken  notice  of  the  admitted  deoiand. 
Robson  ^  Railfon,  In  re,  1  B.  &  Ad.  723. 

Where  the  parties  covenanted  to  abide  by  the 
award  of  the  arbitrator  upon  all  points  in  differ- 
ence between  them,  and  eleven  points  were 
specifically  referred,  but  the  parties  at  the  re&r- 
ence  effected  a  settlement  as  to  one  of  the  eleven 
points,  and  withdrew  it  from  the  arbitrator's 
consideration  : — Held,  that  the  award  was  not 
bad  for  want  of  finality,  because  it  did  not  .find 
in  favour  of  either  party  on  this  point,  inasmuch 
as  the  conduct  of  the  parties  amounted  to  an 
admission  that  it  was  no  longer  a  point  in  differ- 
ence. Lawrence  v.  Bristol  and  North  Somerset 
Railway  Company,  16  L.  T,  326. 

ICatten  in  Differenee  miut  be  In^onglii 
before  Arbitrator.] — ^An  action  of  trespass  in 
the  Exchequer  by  a  plaintiff  against  three,  and 
all  matters  in  difference  between  the  parties, 
were  referred,  a  verdict  having  been  taJcen  for 
the  plaintiff.  And  by  another  order  made  at 
the  same  time,  an  action  of  replevin  in  the 
Queen's  Bench  by  the  sakne  plaintiff  against  one 
only  of  the  defendants,  was  also  referred.  The 
main  question  on  both  sides  was,  whether  or  not 
the  plaintiff  had  become  tenant  to  that  party 
who  was  a  defendant  in  both  actions.  No  other 
tenancy  was  ever  set-up,  or  brought  into  ques- 
tion before  the  arbitrator,  ^he  reference  of  the 
replevin  was  first  proceeded  in,  and  the  evidence 
taken  in  it  was  by  consent  read  over  as  evidence 
in  the  action  of  trespass.  The  arbitrator  awarded 
in  the  replevin  that  the  plaintiff  had  good  cause 
of  action  against  the  defendant,  and  was  entitled 
to  a  verdict.  In  the  action  of  trespass  he 
awarded  nothing  as  to  the  costs  of  the  replevin, 
or  whether  at  the  ^ate  ol  the  reference  of  either 
action  a  tenancy  of  the  plaintiff  to  the  party 
irhQ  was  a  defendant-  in  both. actions  ejdsted  i-^, 
Held,  that  the  award liSBAgood,  tbeeemattezs,  if 
ia  dU^IQQOOi  n9^  h&ypg  been,  ^Qghi  bc^oie  ^ 


arlilitrator.  Ree^  v.  Waters,  16  M.  &  W.  263  ;  4 
D.  &  L.  667. 

.  To  an  action  on  an  arbitration  bond  of  all 
matters  in  difference,  averring  that  the  arbitra- 
tors took  upon  themselves  the  arbitration,  and 
awarded,  &c.,  the  defendant  pleaded  that  all 
matters  were  submitted ;  that  there  were  dis- 
putes as  to  moneys  claimed  by  him  of  the  other 
party,  and  that  the  arbitrators  took  upon  them- 
selves to  arbitrate  of  and  concerning,  kc. ;  and 
that  they  made  no  award  of  those  sums ;  the 
plaintiff  replied,  that  the  arbitrators  made  their 
award  of  and  concerning,  &c.,  as  in  the  declara- 
tion ;  to  which  there  was  a  demurrer : — ^Held, 
I  that  the  plea  was  bad,  for  want  of  averring  that 
the  arbitrators  had  notice  of  the  claims  of  the 
defendant,  and  refused  to  arbitrate  concerning 
them.    Msom  v.  Rolfe,  2  Smith,  459. 

Where  matters  have  been  referred,  it  is  a  mat- 
ter of  evidence  whether  a  particular  matter  of 
complaint  has  been  subjected  to  the  arbitrator's 
consideration.  Martin  v.  Tliomton,  4  Esp.  180  ; 
S,  P.,  Ravee  y^  Farmer,  4  T.  R.  146.  ^d  see 
Smith  V.  Johnson,  15  East,  213. 

Where  cross  actions  and  all  matters  in  differ- 
ence are  referred,  and  the  award  decides  the 
actions  only,  it  is  no  objection  to  the  award  that 
a  claim  not.  included  in  either  action  was  brought 
before  the  arbitrator,  upon  which  he  has  not 
adjudicated,  unless  it  is  also  averred  that  he  did 
not  take  such  claim  into  his  consideration.  R^x 
V.  St.  Katharine  Dock  Cknnpany,  1  N.  &  M.  121  ; 
4  B.  &  Ad.  360. 

V.  Se9i:eral  Claims  and  Issu^ns, 

a.  Reference  of  all  Matters  in  Difference, 

Whether  Finding  on  each  Xatter  Keeeieary.] 
— A  declaration  on  an  agreement  to  supply 
timber  and  slates  for  the  building  of  a  house, 
alleged  as  a  breach  the  non-supply  of  the  timber 
only.  The  defendant  pleaded  that  he  did  not 
agree  ;  that  he  did  supply  timber ;  and  part  pay- 
ment. The  cause  and  all  matters  in  difference 
were  referred,  and  the  arbitrator,  after  reciting 
that  he  had  heard  the  evidence  produced  *'  touch- 
ing the  matters  in  difference,"  stated  that  he 
made  his  award  "of  and  concerning  the  pre- 
mises,*' and  proceeded  to  find  specially  on  each 
of  the  issues  : — Held,  that  the  award  was  sufi^- 
cient,  although  it  appeared  that  there  was  a 
matter  in  difference  submitted  to  the  arbitrator 
as  to  the  non-supply  of  slates.  Dunn  v.  WarU 
ters,  9  M.  &  W.  293  ;  1  D.,  N.  S.  626. 

Action  on  a  deed.  Pleas,  non  est  factum  and 
payment.  After  issue,  the  cause  and  all  matters 
in  difference  were  referred,  the  costs  of  the 
cause,  of  the  reference  and  award  and  aU  other 
costs  to  abide  the  event.  The  arbitrator  awarded, 
"of  and  concerning  Idie  matters  referred,  that 
on  a  settlement  (^  all  matters  in  difference, 
accounts,  claims  and  demands  between  the  par- 
ties, up  to  the  date  hereof,  there  is  due  from  the 
defendant  to  the  plaintiff  300Z.,"  and  he  ordered 
the  same  to  be  forthwith  paid  : — Held,  that  the 
award  was  good  on  the  face  of  it,  as  the  arbitra- 
tor had  awarded  upon  every  matter  in  difference. 
Dradley  v.  Phelps,  6  Ex.  897  ;  21  L.  J.,  Ex. 
310. 

Where  parties  by  mntual  bonds  submitted  all 
matters  in  difference  to  arbitration,  and  tJbe 
award,  -after  recitiii^  the  submission,  awarded 
(without  stating  it  to  be  of  and  concerning  the 
premises)  that  a  certain  sum  was  due  and  owing 
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from  one  party  to  the  other: — Held,  that  the 
sward  most  be  intended  to  be  made  on  all  the 
matters  referred.  In  re  Brown,  1  P.  &  D.  391 ; 
9  A.  &  E.  522  ;  2  W.  W.  &  H.  124. 

Upon  a  reference  of  all  matters  in  difference 
and  a  cause,  the  award  was,  that  a  gross  sum 
^ould  be  paid,  without  distinguishing  how  much 
in  respect  of  the  matters  in  difference,  and  how 
muc^  in  respect  of  the  cause  : — Held  sufficient. 
Taylor  V.  Skuttleworth,  8  Scott,  566  ;  6  Bing.  N. 
C.  277  ;  8  D.  P.  C.  280. 

By  an  order  of  nisi  prius,  an  action  and  all 
matters  between  the  parties  at  law  and  in  equity, 
including  a  chancerp;  suit,  were  referred  to  an 
arbitrator,  who  awarded  that  a  sum  of  money 
should  be  paid  to  the  plaintiff  in  the  action,  and 
that  the  biU  in  chancery  should  be  dismissed,  and 
that  all  proceedings  therein  should  utterly  cease 
and  determine : — ^Held,  that  the  suit  in  equity, 
and  all  matters  in  difference  in  that  suit,  and  aJl 
matters  in  difference  between  the  parties,  were 
thereby  finally  determined,  although  one  of  the 
matters  in  dispute  in  the  chancery  suit  was  brought 
before  the  arbitrator  as  a  matter  of  difference 
between  the  parties,  and  was  not  otherwise  dis- 
posed of  than  by  the  ending  of  the  chancery  suit. 
Pear$e  v.  Pearfe,  9  B.  &  C.  484. 

An  award  that  certain  actions  be  discontinued, 
and  each  party  pay  his  own  costs,  is  final  and 
good,  being  in  effect  an  award  of  a  stet  processus. 
Bhinchard  v.  Lilly,  9  East,  497. 

Where  an  action  lor  a  breach  of  covenant  was 
pending,  which,  with  all  the  matters  in  difference, 
was  referred,  the  costs  of  the  suit  to  abide  the 
event : — Held,  that  an  award,  that  the  plaintiff 
had  no  demand  on  the  defendant,  on  account  of 
any  alleged  breaches  of  covenant,  or  on  any  other 
account  whatsoever,  was  final,  although  the  suit 
was  not  in  terms  concluded.  Jackson  v.  Yahiley^ 
5  B.  &  A.  848.  But  see  Winter  v.  White^  2  Moore, 
723 ;  1  B.  &  B.  360. 

An  agreement  recited  tliat'  a  chancery  suit  for 
a  dissolution  of  partnership  existed  between  the 
parties,  and  that,  in  order  to  put  an  end  to  it, 
they  had  agreed  to  refer  all  matters  in  dispute 
arising  out  of  their  accounts  or  otherwise ;  and 
power  was  given  to  the  arbitrator  to  assess  and 
apportion  the  costs  of  the  suit,  as  well  as  the 
other  costs.  The  arbitrator  found  a  sum  of  money 
to  be  due  from  one  of  the  parties  to  the  other, 
and  apportioned  the  costs  of  the  suit  and  the 
other  costs : — ^Held,  that  the  award  was  final,  and 
had  sufficiently  adjudicated  on  the  chancery  suit. 
Marsh,  In  re,  or  Haywood  v.  Marsh,  16  L.  J., 
Q,  B.  330  J  11  Jut.  657. 

In  an  action  on  an  award,  the  declaration 
stated  the  award  to  be  made  '^  of  and  concerning 
the  premises."  The  submission  recited,  that  the 
parties  were  relatives,  and  entitled  to  a  distribu- 
tive share  of  an  intestate's  (M.}  effects.  That 
Mb  estate  consisted  of  debts,  farm-stock,  cattle, 
com,  implements  of  husbandry,  household  goods^ 
tomiture,  and  other  effects ;  that  differences  of 
opinion  had  arisen  as  to  the  value  of  the  farm- 
stock,  cattle,  kc  (not  naming  the  debts) ;  and 
that  it  was  agreed  to  refer  the  disputes.  The 
award,  which  was  made  ^*  touching  and  concern- 
ing the  matters  in  difference,"  found  that  the 
defendant,  who  was  the  administrator  of  M.,  had 
mon^v,  farm-stock,  cattle,  com,  &c.  of  M.,  to  the 
value  of  926Z.  (but  did  not  mention  the  effects). 
It  awarded  that  the  defendant  should  retain  a 
certain  sum,  for  the  purpose  of  paying  the  rent 
and  tazea  of  tenemeiits  in  the  occupation  of  M. 


at  the  time  of  his  decease ;  and  that  the  defen- 
dant should  pay  to  the  parties  their  distributive 
chares  of  the  residue  of  the  estate  of  M.  It  was 
objected  to  the  award  that  it  was  bad,  on  the 
grounds,  first,  that  the  arbitrator  had  omitted 
to  find  the  value  of  the  "  effects,"  or  of  the  tene- 
ments mentioned ;  secondly,  that  it  did  not  state 
the  amount  of  the  debts ;  and,  thirdly,  that  it 
did  not  find  the  amount  of  the  distributive  shares : 
— Held,  that,  upon  these  pleadings,  as  the  award 
was  expressly  made  "  of  and  concerning  the  pre- 
mises," the  Qourt  would  intend  that  the  arbi- 
trator had  adjudicated  upon  all  matters  referred 
to  him ;  and  that,  if  he  had  not  done  so,  the 
omission  should  have  been  shewn  by  plea.  Perry 
V.  Mitchell,  2  D.  &  L.  452 ;  12  M.  &  W.  792 ;  14 
L,  J.,  Ex.  88. 

Upon  the  trial  of  an  action,  a  verdict  was 
found  for  the  plaintiff,  subject  to  a  reference  of 
all  matters  in  difference.  The  defendant  claimed 
before  the  arbitrator  a  sum  of  money  due  to  him 
upon  the  balance  of  an  account,  which  was  ad- 
mitted by  the  plaintiff  to  be  due.  The  award, 
without  stating  that  it  was  made  of  and  concern- 
ing the  premises,  directed  a  verdict  to  be  entered 
for  the  plaintiff  with  damages : — Held,  sufficient. 
Gray  v.  Gwennap,  1  B.  &  A.  106. 

Upon  a  declaration  for  negligence,  and  for 
money  paid,  an  arbitrator,  under  an  order  of  nisi 
prius,  found  that  the  plaintiff  had  "  good  cause  " 
(not  causes)  of  action  for  a  certain  sum,  and 
directed  a  verdict  to  be  entered  up  for  that  sum  : 
— Held,  sufficiently  certain,  as  he  had  in  effect 
ordered  a  general  verdict  to  be  entered  for  the 
plaintiff  on  the  whole  of  the  declaration.  Dicas 
V.  Jay,  2  M.  &;  P.  448 ;  5  Bing.  281. 

A  cause  and  all  matters  in  dispute  between  the 

Earties  being  referred,  the  arbitrators,  "  having 
card  the  proofs  and  allegations  of  the  parties 
touching  the  matters  in  difference  between  them," 
awarded,  "  concerning  the  same,  that  the  defen- 
dant should  pay  the  plaintiff  \\l.  5«.  in  full  of  all 
demands  in  the  cause  :" — Held,  sufficiently  final. 
Day  V.  JBonnin,  3  Bing.  N.  C.  219 ;  3  Scott,  397 ; 
2  Hodges,  207. 
Where  all  matters  in  difference  between  the 

Slaintiff  and  defendant  were  referred,  and  the 
efendant  made  several  claims  against  the  plain- 
tiff, which  might  be  the  subject  of  a  cross  action, 
and  the  arbitrator  found  that  the  plaintiff  had  no 
cause  of  action  against  the  defendant : — Held, 
that  the  award  was  sufficient;  all  matters  in 
difference  between  the  parties  having  been  re- 
ferred. Hayllar  v.  Mlis,  3  M.  &  P.  563;  6 
Bing.  225. 

A  cause  and  all  matters  in  difference  between 
parties  were  referred.  A  cross  claim  was  urged 
on  the  part  of  the  defendant  before  the  arbitra- 
tor. He,  professing  to  make  his  award  "  of  and 
concerning  the  several  premises  so  referred  as 
aforesaid,"  after  disposing  of  all  the  issues  in 
favour  of  the  plaintiff,  directed  the  defendant  to 
pay  a  gross  sum  to  the  plaintiff,  apportioned  the 
costs  of  the  reference  and  award,  and  on  paymeiit 
directed  that  the  plaintiff  should  execute  aAd 
deliver  to  the  defendant  a  general  release,  but 
nothing  was  said  in  respect  of  the  cross  claim :— - 
Held,  that  the  award  was  nevertheless  final ;  for 
that  it  must  be  intended,  from  the  silence  of  the 
arbitrator  upon  the  subject,  that  he  had  nega>> 
tived  the  cross  claim.  Harrison  y.  Oraswi-ok  (in 
error),  13  C.  B.  399 ;  21  L.  J.,  C.  P.  113 ;  16  Jur. 
315— Ex.  Ch. ;  affirming,  10  C.  B.  441 ;  1  L.,  M.  ^ 
P.  721 ;  20  L.  J.,  C,  P.  66 ;  15  Jut,  108. 
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"Where  an  arbitrator,  to  whom  all  matters  in 
difference  in  a  cause  are  referred,  profcssos  by 
his  award  to  deal  with  the  whole  matters,  it  is  no 
objection  that  he  omits  specifically  to  dispose  of 
one  of  the  matters  in  difference,  if  it  neoessarilj 
appears  from  the  whole  of  the  award  that  that 
matter  was  substantially  disposed  of.  Biggs  t. 
Hansen,  16  C.  B.  562. 

An  action  of  covenant  and  trover  was  referred 
by  an  order  of  nisi  prius  directing  that  "the 
juiy  do  find  a  verdict  for  the  plaintiff  for  the 
claim  in  the  declaration,  subject  to  a  reference 
to  a  valuer,  who  is  to  decide  whether  there  is 
any  damage  to  the  plaintiff  by  reason  of  the 
premises  not  being  in  a  sufficient  state  of  repair 
under  the  terms  of  the  lease,  in  which  case  the 
valuer  is  to  award  the  amount  of  damage  to  the 
reversion.  It  is  also  ordered  that  the  valuer  is 
to  say  what  compensation  (if  any)  the  plaintiff 
is  entitled  to  in  consequence  of  the  alterations 
which  have  taken  place  in  the  premises,  and  that 
the  valuer  shall  be  attended  by  two  witnesses 
only  on  each  side  to  explain  the  past  and  present 
state  of  the  premises.  It  is  also  ordered  that 
the  question  of  certificates  as  to  costs  of  this 
action  and  the  costs  of  the  reference  shall  be 
left  to  the  master,  when  the  amount  of  the 
verdict  is  ascertained."  Upon  this  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  reference. 
The  arbitrator  found  as  follows  : — **  I  certify 
that  beyond  111.  paid  into  court  there  is  no 
damage  to  the  plaintiff  by  reason  of  the  premises 
not  being  in  a  sufficient  state  of  repair  under 
the  terms  of  the  lease ;  nor  is  he  entitled  to 
any  compensation  in  consequence  of  the  altera- 
tions which  have  taken  place  in  the  premises  :  " 
— Held,  that  the  award  was  good  as  disposing  of 
the  only  matters  left  to  the  arbitrator,  though  it 
did  not  dispose  of  all  the  issues  upou  the  record, 
and  that  the  plaintiff  was  thereupon  entitled  to 
nominal  damages  of  Is.  Sowdon  v.  MilU^  30 
L.  J.,  Q.  B.  175  ;  3  L.  T.  754. 

An  award  (entitled  in  the  cause)  recited  a 
submission  of  "  all  claims,  &c.  in  dispute  in  this 
action  and  of  all  matters  in  difference  between 
the  parties,"  and  stated  that  the  umpire,  "  having 
heard,  examined  and  considered  the  allegations, 
witnesses,  and  evidence  of  the  plaintiff  and  the 
defendant  concerning  the  premises,"  made  his 
award  "of  and  concerning  the  premises,"  that 
the  defendant  should  pay  to  the  plaintiff  the 
sum  of  100/.  in  full  of  all  demands  in  this 
■  case  : — Held,  that  it  sufficiently  appeared  on 
.the  face  of  the  award  that  the  umpire  had  dis- 
posed of  all  matters  referred  to  him.  Mannion 
T.  Harrism,  11  Jr.  R.,  C.  L.  102. 

j3.  When  Ecent  of  Cause  or  Issties  must 
be  Determined. 

On  Aocount  of  CoitB,  fto.] — A  cause  (the 
declaration  containing  eight  counts)  and  all 
matters  in  difference  between  the  plaintiff  and 
dafendant,  were  referred  ;  the  costs  of  the  cause, 
aud  of  the  reference  and  award,  to  abide  the 
event.  The  arbitrator  found  that  the  plaintiff 
had  good  cause  of  action  in  respect  of  the 
matters  in  five  counts,  and  awarded  damages, 
and  directed  that  no  further  proceedings  should 
be  had  in  the  cause,  but  made  no  specific  award 
as  to  the  three  remaining  counts : — ^Held, 
that  the  award  was  not  final,  there  being  no 
determination  as  to  these  coirnts,  and  conse- 
quently no  legal  event  as  to  them  to  authorize 


taxation  of  costs  thereon.     Karris  v.  Daniel, 

4  M.  &  Scott,  383  ;  10  Bing.  607 ;  2  D.  P.  C.  798! 
Where  the  costs  of  the  cause  are  to  abide  the 

event  of  the  award,  the  arbitrator  is  bound  to 
find  specially  upon  each  issue.  Bourke  v.  Lloyd, 
2  D.,  N.  S.  462  ;  10  M.  &  W.  560  ;  12  L.  J.,  Ex.  4. 

But  where  the  costs  of  the  reference  and  the 
award  only  are  to  abide  the  event,  he  is  not 
bound  so  to  find,  unless  required  by  the  refer- 
ence,   lb. 

A  cause  in  which  there  were  several  issues  was 
referred,  the  costs  to  abide  the  event.  The  arbi- 
trator awarded  on  each  issue  separately,  and 
partly  for  each  party,  but  gave  no  directions  for 
entering  a  verdict  or  nolle  prosequi : — Held,  that 
the  award  was  sufficiently  final,  so  that  the  costs 
could  be  taxed.  Clarke  v.  Owen,  2  H.  &  W. 
324. 

Where  three  actions  were  referred,  the  costs  to 
abide  the  event,  and  the  award  directed  that  a 
certain  sum  should  be  paid  to  each  plaintiff, 
without  awarding  on  each  issue,  and  that  the 
action  should  be  discontinued  : — Held,  that  the 
award  was  bad.     Hunt  v.  Hunt,  W.  W.  &  D.  62 ; 

5  D.  P.  C.  442  ;  I  Jur.  135. 

A  declaration  contained  counts  for  goods  sold, 
money  had  and  received,  money  paid,  and  money 
due  on  account  stated.  The  defendant  pleaded 
non  assumpsit,  payment  and  set-off.  After  issue 
joined,  it  was  agreed  that  all  proceedings  in  the 
action  should  be  stayed,  aud  the  action  and  all 
matters  in  difference  referred  to  two  arbitrators, 
the  costs  of  the  action  to  abide  the  event  of  the 
award.  The  arbitrators  awarded  that  the  defen- 
dant was  indebted  to  the  plaintiff  in  a  certain 
sum,  and  directed  final  judgment  to  be  entered 
for  the  plaintiff  for  that  sum  : — Held,  that  the 
award  was  bad,  there  being  no  specific  finding 
upon  the  issues  raised  on  each  of  the  counts  in 
the  declaration  by  the  plea  of  non  assumpsit. 
Kilhum  V.  KUbum,  2  D.  &  L.  633  ;  15  M.  «;  W. 
671. 

Wliere  a  reference  directed  a  general  verdict 
to  be  entered  for  the  plaintiff,  in  a  cause  where 
there  were  several  issues,  "  the  costs  of  the  cause 
to  abide  the  event,"  and  the  arbitrator  orders 
that  the  verdict  should  stand,  but  the  damages 
be  reduced  to  a  sum  named,  a  specific  finding  on 
each  issue  is  not  necessary.  Smith,  In  re,  6 
D.  &  L.  20  ;  14  Jur.  483. 

A  cause  and  all  matters  in  difference  were 
referred.  The  submission  contained  a  clause 
that  the  costs  of  the  reference  and  award  should 
be  in  the  discretion  of  the  arbitrator.  The  arbi- 
trator found  that  a  specific  sum  was  due  to  the 
plaintiff  "  in  respect  of  all  the  matters  in  differ- 
ence so  referred  to  him  : " — Held,  that  the  find- 
ing was  sufficiently  certain.  Baker  v.  CotterUl, 
7  D.  &  L.  20  ;  18  L,  J.,  Q.  B.  345  ;  14  Jur.  1120. 

A  cause,  in  which  there  were  several  issues, 
having  been  referred,  the  costs  of  the  cause  to 
abide  the  event,  the  arbitrator  awarded  that  the 
plaintiff  "  had  good  cause  of  action  "  against 
the  defendant,  "  as  stated  in  the  declaration," 
and  assessed  the  damages  at  one  sum  : — ^Held, 
that  it  sufficiently  appeared  that  all  the  issues 
were  decided  in  the  plaintiff's  favour.  Phillips 
V.  Higgins,  2  L.,  M.  &  P.  355 ;  20  L.  J.,  Q.  B. 
357. 

In  an  action  by  an  attorney  on  a  bill  of  costs, 
a  verdict  was  taken  by  consent,  and  the  matter 
was  referred  together  with  all  matters  in  differ- 
ence. Another  bill  of  costs  was  also  disputed 
before  the  arbitrator.    He  merely  awarded  tha^ 
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the  reidict  should  be  entered  for  a  certain  sum 
and  the  defendant  should  pay  the  costs  of  the 
reference,  without  saying  that  that  sum  was  for 
the  first  bill  of  costs,  or  making  any  mention  of 
the  second  bill : — Held,  that  the  award  was  bad. 
Gyde  v.  Bmccher,  2  H.  &  W.  127  ;  5  D.  P.  C. 
127. 

Two  causes  between  the  same  parties,  one 
action  for  mesne  profits,  in  which  the  plaintiff 
had  declared,  the  other  in  assumpsit,  in  which 
he  had  only  issued  his  writ,  were  referred  ;  the 
costs  of  the  causes,  and  of  the  reference  and 
award,  to  abide  the  event  of  the  award.  The 
arbitrator,  after  reciting  the  order  of  reference, 
and  that  he  had  duly  considered  the  proofs  con- 
cerning the  premises,  awarded  concerning  the 
same,  that  all  further  proceedings  in  the  causes 
should  cease  and  be  no  f  uriiier  prosecuted  ;  and 
that  the  defendant  should,  on  a  certain  day.  pay 
tf)  the  plaintiff  a  certain  sum,  in  full  of  all 
demands  in  the  causes  : — Held,  a  determination 
of  both  causes  in  favour  of  the  plaintiff.  Wynne 
V.  mwaTd%,  12  M.  &  W.  708 ;  1  D.  &  L.  976  ; 
13  L.  J.,  Ex.  222. 

Where  one  of  the  parties  admits  the  claim  of 
the  other,  but  seeks  to  reduce  the  balance  by  a 
set-off,  it  is  sufficient  for  the  award  to  state  that 
a  sum  is  owing  to  one  side  or  the  other,  without 
further  noticing  the  set-off.  Brown^  In  re,  1  P. 
&  D.  391  ;  9  A.  &  £.  522. 

A  cause,  in  which  there  was  a  plea  of  the 
general  issue,  and  also  a  plea  of  set-off,  was  re- 
ferred, the  costs  of  the  reference  and  award  to 
abide  the  event  of  the  award.  The  arbitrator 
awarded,  that  "the  plaintiff  had  not  at  the 
commencement  of  the  action,  or  at  any  time 
afterwards,  any  cause  of  action  against  the 
defendant :  ** — Held,  that  the  arbitrator  had  de- 
termined the  action,  and  that  he  was  not  bound 
to  decide  upon  each  issue,  unless  he  was  re- 
q  nested  so  to  do.  Duckworth  v.  Harrison^  7  D. 
P.  C.  71  ;  4  M.  &  W.  432  ;  1  H.  &  H.  349  j  2 
Jur.  1090. 

On  a  reference  of  all  matters  in  difference  in 
a  cause  which  involves  several  issues,  the  costs  of 
the  cause  to  abide  the  event,  the  award  is  good, 
although  there  is  no  specific  finding  upon  each 
issue,  it  it  appears  by  necessary  intendment  that 
the  arbitrator  has  disposed  of  all  the  issues. 
Humphrey  v.  Pearee,  7  Ex.  696  ;  22  L.  J.,  Ex. 
120  ;  S.  -P.,  Stonehewer  v.  Farrar,  6  Q.  B.  730  ; 
9  Jur.  203. 

To  a  declaration  containing  three  counts,  the 
defendant  pleaded  non  assumpsit,  tender,  set-off 
and  payment,  upon  which  issues  were  joined. 
The  cause  being  referred,  the  costs  of  the  cause 
to  abide  the  event  of  the  award,  the  arbitrator 
found  for  plaintiff  on  the  first,  third  and  fourth 
issues  ;  and  on  the  second  for  defendant : — Held, 
that  the  finding  was  sufficient,  and  that  it  was 
not  necessary  there  should  be  distinct  findings 
on  the  issues  raised  by  the  plea  of  non  assumpsit 
upon  each  separate  count.  Adam  v.  Rofoe^  3  D. 
&  L.  331 ;  15  L.  J.,  Q.  B.  223  ;    10  Jur.  840. 

Where  a  cause  in  which  there  are  several 
issues  is  referred,  and  the  costs  of  the  cause  are 
to  abide  the  event  of  the  award,  the  arbitrator 
must  award  specifically  on  each  issue ;  and  ^n 
award,  that  the  plaintiff  had  good  cause  of 
action  against  the  defendant,  and  that  the 
defendant  should  pay  to  the  plaintiff  a  certain 
sum,  together  with  the  costs  of  the  action  and 
of  the  reference,  is  bad.  Bourhe  v.  Llmjd,  10 
M.  &  W.  550 ;  2  D.,  K.  S.  462  ;  12  L.  J.,  Ex.  4. 
VOL.  I. 


In  an  action  the  defendant  pleaded  non  assump- 
sit, payment,  and  a  set-off  ;  and  issues  having 
been  joined  thereon,  the  cause  and  all  matters  in 
difference  were  by  a  judge's  order  referred  to 
arbitration,  the  costs  of  the  cause  to  abide  the 
event,  and  the  costs  of  the  reference  and  award 
to  be  at  the  discretion  of  the  arbitrator.  The 
arbitrator  awarded,  "that  the  plaintiff  should 

Eay  to  the  defendant  16/.  \0s,  2d,,  being  the 
alance  which  I  find  to  be  due  from  plaintiff  to 
the  def end^t ; "  and  he  further  awarded  that 
each  party  should  pay  his  own  costs  of  reference, 
and  a  moiety  of  the  costs  of  the  award  : — Held, 
that  the  award  was  bad,  on  the  ground  of  un- 
certainty as.  to  the  finding  of  the  issues,  and 
there  being  no  adjudication  at  all  upon  the 
cause.  Pearson  v.  Archhold,  11  M.  &  W.  477  ; 
2  D.,  N.  8.  1018  ;  12  L.  J.,  Ex.  308  ;  7  Jur.  447. 

An  action  of  trover,  with  pleas  not  guilty  and 
not  possessed  as  to  part,  and  payment  into  court 
as  to  the  residue,  was  referred  to  an  arbitrator, 
who  adjudged  that  the  verdict  should  stand,  and 
that  the  damages  should  be  reduced  : — Held, 
that  the  award  was  good,  the  arbitrator  having 
sufficiently  decided  on  all  the  issues.  Wilcox  v. 
WilcQX,  4  Ex.  500 ;  19  L.  J.,  Ex.  27. 

A  cause  in  which  the  defendant  had  pleaded 
never  indebted,  the  Statute  of  Limitations,  pay- 
ment, set-off,  and  accord  and  satisfaction  was 
referred  to  a  county  court  judge ;  the  costs  of 
the  cause  to  abide  the  event  of  the  cause,  and 
the  costs  of  the  reference  to  be  in  the  discretion 
of  the  arbitrator.  The  county  court  judge  having 
certified  that  the  defendant  was  not,  at  the  time 
of  the  commencement  of  the  action,  indebted  to 
the  plaintiff,  and  having  found  a  general  verdict 
for  the  defendant,  and  directed  that  the  plaintiff 
should  pay  the  costs  of  the  reference,  the  court 
sent  back  the  certificate  to  be  amended  by  stat- 
ing the  manner  in  which  the  several  issues  were 
found.    Holland  v.  Jvdd,  3  C.  B.,  N.  S.  826. 

Where  a  cause  containing  a  count  on  a  promis- 
sory note  for  22/.  1  Is,  9d.,  and  another  on  an  ac- 
count stated  for  30/.,  was  referred  to  a  barrister, 
who  found  that  the  plaintiff  had  good  cause  of 
action  for,  and  was  legally  entitled  to  recover 
from  the  defendant,  the  sum  of  22/.  11«.  9d.y 
being  the  amount  of  the  promissory  note  men- 
tion^ in  the  pleading  in  the  cause : — Held,  that 
the  award  was  bad,  as  not  containing  any  adjudi- 
cation on  the  account  stated.  Oishume  v.  Hart^ 
5  M.  &  W.  50  ;  7  D.  P.  C.  402  ;  3  Jur.  536. 

A  count  for  non-performance  of  an  award  stated 
the  pending  of  an  action  between  the  plaintiff 
and  the  defendant,  wherein  the  plaintiff  claimed 
damages  from  the  defendant  for  work  and  labour, 
materials  and  goods  sold  and  delivered,  a  reference 
by  judge's  order  to  an  arbitrator,  the  award  to  be 
made  on  or  before  the  16th  April  next  ensuing, 
with  liberty  to  the  arbitrator  to  enlarge  the  time, 
but  not  beyond  the  Ist  of  May  ;  the  costs  of  the 
cause  to  abide  the  event.  Th^  declaration  alleged 
mutual  promises  to  perform  the  award  so  to  be 
made  and  published,  and  stated  two  enlargements 
by  judge's  order  and  consent,  made  on  the  18th 
April  and  the  19th  May,  until  the  29th  May,  and  an 
award  made  on  that  day,  whereby  the  arbitrator 
ordered  and  determined  that  there  was  due  from 
the  defendant  to  the  plaintiff,  after  balancing 
the  accounts  between  them,  and  giving  credit  for 
all  sums  paid  by  the  defendant  to  the  plaintiff, 
and  every  item  of  set-off,  220/.  8«.,  the  clear 
balance,  and  ordered  payment  thereof,  and  also 
of  the  costs  of  the  reference  and  award.    It  then 
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Ktated  the  amount  of  the  costs  of  the  caasc  and 
award,  and  averred  non-payment  by  the  de- 
fendant : — Held,  that  even  if  it  had  appeared 
that  there  were  pleas  of  payment  and  set-off  in 
the  Action,  the  award  was.finaU  Armita^e  v. 
CoatM,  4. Ex.  641  ;  J9  L.  J.,  Kx.  95. 

Where  the  ooets  of  a  cause  and  of  the  special 
jury  are  distinctly  and  separately  submitted  to 
the  discretion  of  arbitoitora,  they  must  distinctly 
adjudicate  upon  each,  or  the  award  is  bad. 
Qesyrge  ¥.  LauiUy.A  Bast,  13. 
i-  In  an  agreement  to  refer  an  action  and  all 
matters  in  difference,  the  parties  to  abide  by  the 
award  ^*  of  and  eonoeming  the  action,  and  of  and 
oonceming  the  other  matters  ia  difference  :"— 
Held,  tiiat  the  arbitrator  ought  to  have  made  an 
award  concerning  the  action  and  the  other 
matters  separately.  BmI&  v.  Bryde^  1  Kx.  151 ; 
16  L.  J.,  £x.  256. 

.  An  action  by  A.  against  B.,  and  a  cross  action 
by  B.  against  A,,  were  referred  by  separate  orders 
ot  jefezence  mider  17  &  18  Vict,  a  126,  s.  3.  The 
action  by  B.  against  A.  contained  counts  for  not 
usinga&nn  in  a  tenant-like  manner,  and  for 
gooda  sold  ;  and  the  defendant  pleaded  a  denial 
of  the  tenanoy  and  performance  of  the  agree- 
mient ;,  aad  never  indebted,  payment  ai^d  set-off. 
The  arbitrator  made  .his  award  on  one  piece  of 
paper,  awarding  for.  the  plaintiff  in  the  first 
action,  and  that  in  the  second  action  there  was 
nothing  due  or  payable  fiom  the  defendant  to 
the  plaintiff  ;  and  he  ordered  that  the  costs  of 
the  award  should  be  paid  by  B.  The  court  re- 
mitted the  award  to  the  arbitrator  that  he  might 
make  two  awards  and  find  the  issues  specifically. 
Hellnhy  v.  Broton,  1  H.  &  N.  729  :  26  L.  J.,  Ex. 
217. 

Where  several  issues  are  referred,  it  is  not  in- 
dispensably necessary  for  an  arbitrator  to  award 
on  each  issue,. if  his  intention  as  to  each  of  them 
is  sufficiently  clear  from  the  general  language  of 
the  award.  Uunt  v.  Hunt,  5  D.  P.  C.  442  ;  W. 
W.  &  D.  62  ;  1  Jur.  833, 

Where  the  whole  cause  and  all  matters  in  dif- 
ference are  referxed,  the  arbitrator  is  in  the 
character  of  a  jury,  and  shall  find  for  the  de- 
fendant on  those  issues  only  which  are  proved 
by  him  ;  even  although  it  is  directed  that  if  the 
arbitrator  shall  find  that  the  plaintiff  is  not 
entitled  to  recover  any  damages  at  all,  a  verdict 
shall  be  entered  for  the  defendant.  Woolfe  v. 
Cooper,  6  D.  Pv  C.  617  ;  4  Bing.  N,  C.  449  ;  1 
Am.  199 ;  S,  CI,  sub  nom.  Woolfe  v.  Hooper,  6 
Soott,  281. 

By  a  judge's  order,  a  cause  and  all  matters  in 
difference  were  xeferrQcl.  The  award,  after  re- 
citing the  order,  professed  to  be  made  "  of  and 
concerning  all  the  matters  referred  in  the  cause 
and  under  the  order,'*  and  disposed  of  the  issues 
in.  the  action;  and  awarded  that  the  defendants 
had  no  claim  to  certain  bills  accepted  by  the 
plaintiff,  but  was  i^ilent  as  to  a  claim  by  one  of 
the  defendants  for  money  due  to  him  for  goods 
sold  to  the  plaintiff,  though  such  claim  had  been 
brought  to  the  notice  of  the  arbitrator : — Held, 
that  the  award  sufficiently  disposed  of  every- 
thing, as  it  amounted  to  an  adjudication  against 
the  validity  of  such  a  claim.  Jewell  v.  ChrUtie, 
2  L.  B.,  C.  P.  296 ;  36  L.  J.,  C.  P.  168  j  15  L.  T. 
580. 

Action  on  an  agreement  to  build  a  house  for 
the  plaintiff,  accoiding  to  drawings,  plans,  and 
specifications,  and  to  the  satisf^tion  of  the 
plaintiff.    Pleas :  first,  non  assumpsit ;  second, 


that  the  defendant  did  the  work  to  the  satisfac- 
tion of  the  plaintiff ;  third,  that  before  the  breach 
the  contract  was  rescinded ;  fourth,  leave  and 
licence ;  and  other  pleas,  alleging  deviation3 
from  the  contract,  by  agreement  with,  and  direc- 
tion of,  the  plaintiff.  Issues  having  been  joined, 
the  cause  was  referred  at  nisi  prius  to  .an  arbi^ 
trator,  who  awarded  a  genend  verdict  for  the 
defendant.  Judgment  having  been  entered  up 
for  the  defendaiit  on  that  verdict  : — Held,  that 
the  record  was  not  repugnant  so  as .  to  afford 
ground  of  error.  Cooper  v.  Langdon  (in  error% 
2  D.,  N.  S.  826  ;  10  M.  k  W.  785  ;  12  L.  J.,  Ex, 
485— Bx.  Ch. 

Where  a  cause  and  matters  in  dispute  are  re- 
ferred, it  is  sufficient  for  the  arbitrator  to  state 
that  he  finds  the  plaintiff  '^  has  no  cause  of 
action,"  without  making  any  reference  to  matters 
in  dispute,  independently  of  the  action,  it  not 
being  shewn  that  any  matters  in  dispute  beyond 
the  action  are  brought  before  him.  Wya^tt  v. 
Cumell,  1  D.,  N.  S.  327. 

Clause  in  Sabmisiion  allowing  Arbitrator  to 
find  generally.]  —  Where  a  cause,  in  which 
several  issues  are  joined,  is  referred*  a  clause 
may  be  introduced  into  the  order,  that  It  shall 
be  sufficient  for  the  arbitrator  to  award  in  favour 
of  the  plaintiff,  or  defendant  generally,  unle^^s 
either  party  requests  him  to  find  some  particular 
issue.     Morgan  v.  Thomas,  9  Jur.  92, 

In  an  oi-der  of  reference  power  was  given  to 
the  arbitrator  to  find  generally,  or  to  find  specific 
issues  in  favour  of  either  party  if  required.  The 
defendant  succeeded  in  disproving  the  plaintiff's 
right  to  recover  in  respect  of  one  of  the  matters 
in  difference,  but  the  arbitrator  was  not  asked, 
either  expressly  or  impliedly,  to  find  the  specific 
issues.  He  therefore  found. generally  for  the 
plaintiff,  thus  fixing  the  defendant  with  the 
whole  of  the  costs,  including  his  own  costs  of 
disproving  one  issue,  and  the  costs  incurred  by 
the  plaintiff  in  unsuccessfully  endeavouring  io 
establish  it : — Held,  that  this  was  no  ground  for 
sending  back  the  award.  WiUon  v.  Hineklvy^ 
18  L.  T.  695. 

Beferenee  before  Plea  pleaded.]— Where  a  de- 
claration contains  certain  counts,  and,  before 
plea  pleaded,  the  cause  is  referred,  the  arbitrator 
is  not  bound  to  find  specifically  upon  each 
count.  Beanip  v.  Peacock,  2  D.  &  Ia  850  ;  14 
M.  &  W.  149  ;  14  L.  J.,  Ex.  232. 

After  writ  issued  (there  being  no  pleadings), 
a  cause  and  all  matters  in  difference  were  re- 
ferred ;  the  costs  of  the  cause  were  to  abide  the 
event,  and  the  costs  of  the  reference  and  award 
were  to  be  in  the  discretion  of  the  arbitrator.  He 
ordered  that  all  further  proceedings  in  the  cause 
should  cease  and  be  no  further  prosecuted,  and 
that  the  defendant  should  pay  to  the  plaintiff 
190/.,  to  be  received  by  him  in  satisfaction  and 
discharge  of  and  for  all  claims  and  demands  in 
the  cause  and  matters  in  difference  referred  ; 
and  he  further  awarded  with  respect  to  the  pay- 
ment of  the  costs  of  the  reference  and  award  : — 
Held,  that  it  was  to  be  presumed  from  the  terms 
of  the  award,  that  the  arbitrator  found  some- 
thing to  be  due  in  respect  of  the  cause  referred 
to  him,  and  that  although  it  did  not  appear  how 
much  was  due,  still  as  the  directions  to  the 
masters  for  taxing,  by  which  they  are  directed, 
where  less  than  202.  is  recovered,  to  tax  the 
costs  on  a  lower  scale  do.  not  apply  to  awards^ 
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the  ftw&rd  was  good,  &s  sufficiently  dispofiing  of 
the  cause  and  as  being  final  and  certain. 
NickolMH  V.  Sffkes,  9  Ex.  357  ;  2  C.  L.  R.  992  ; 
23  L.  J.,  Ex.  193. 

A.  commenced  an  action  against  B.,  and  de- 
liyered  a  declaration^  consisting  of  two  counts. 
Before  plea  all  matters  in  difference  between  the 
parties  to  the  cause  were  referred,  the  costs  of 
the  cause  to  abide  the  event  of  the  award,  and 
the  costs  of  the  reference  and  award  to  be  in  the 
arbitrator's  discretion.  The  award,  which  did  not 
porport  to  have  been  made  "^  of  and  concerning 
the  premises,"  directed  that  B.  should  pay  to  A. 
a  certain  sum  of  money,  without  saying  upon 
what  account : — Held,  bad  for  uncertainty,  as  it 
did  not  shew  in  respect  of  what  matters  in  dif- 
ference the  money  was  to  be  paid,  and  did  not 
contain  any  finding  upon  which  the  master  could 
tax  costs.  Croabie  r.  Ilolmeit,  3  D.  &  L.  566  ; 
1  B.  C.  Rep.  20 ;  15  L.  J.,  Q.  B.  126  ;  10  Jur.  139. 

When  AmoimtB  ihonld  bo  found  Mparatolj.] 

— ^A  plaintiff  declared  in  assumpsit,  and  the 
damages  laid  in  the  declaration  amounted  to 
700^. ;  the  defendant  pleaded  several  pleas,  and 
before  issue  joined,  the  cause,  and  all  matters  in 
difference,  were  referred.  The  arbitrator  made 
his  award  thus  : — *'  I  award  that  the  plaintiff  is 
entitled  to  judgment  on  the  whole  declaration, 
and  that  judgment  be  entered  up  acconlingly 
for  him ;  and  I  award  that  the  defendant  shall 
pay  to  the  plaintiff  5/.  2«.  Sd.,  which  I  find  to 
be  doe  and  owing  to  the  plaintiff  on  the  balance 
of  all  accounts  and  transactions  between  them:" 
— ^Held,  that  the  award  was  bad  for  uncertainty, 
for  not  awarding  to  what  amount  the  plaintiff 
was  entitled  to  recover  in  respect  of  the  action, 
so  that  it  might  be  ascertained  whether  the  costs 
shoold  be  taxed  on  the  higher  or  lower  scale. 
iMnd  Y.  Hudson,  1  D.  &  L.  236. 

Where  particular  questions  of  value  are  sub- 
mitted, the  award  should  find  those  matters 
specifically,  and  not  a  sum  in  gross.  Richards 
V.  Browne,  9  Ir.  C.  L.  R.  199. 

A.,  having  entered  into  distinct  contracts  for 
oonstracting  as  many  distinct  portions  of  a  line 
of  railway,  brought  an  action  for  the  amount  of 
those  contracts.  Upon  a  reference  at  which  dis- 
tinct and  separate  defences  were  set  up  in 
respect  of  the  claim  upon  each  contract,  the 
arbitrator  awarded  generally  as  to  the  whole 
action : — ^Held,  that  the  award  was  good,  and 
that  it  was  unnecessary  for  him  to  find  separately 
upon  each  contract.  Crawsluiw  v.  York  and 
North  Midland  Railway  Company,  1  B.  C.  C. 
46  ;  21  L.  J.,  Q.  B.  274  ;  16  Jur.  668. 

At  a  trial  a  verdict  was  taken  for  the  plaintiff, 
sabject  to  the  awaid  of  a  legal  arbitrator,  who 
WBB  authorized  to  award  the  verdict  to  be 
entered  for  the  plaintiff  or  defendant,  or  a  non- 
gnit,  as  he  should  think  fit,  and  who  was  directed 
at  the  request  of  either  party  to  atate  any  point 
of  law  upon. the  face  of  his  award  for  the 
opinion  of.  the  court  :^Held^  that,  it  was  not 
necessary  for  him  to  decide  2A  to  the  amount  of 
damages  to  be  finally  recovered,  and  to  direct 
how  judgment  should  be  entered  up,  bnt  that, 
baving  disposed  of  all  the  issues  sepazately,  and 
having  as^ssed  damages  separately  in  respect 
of  each  subject-matter  of  complaint,  and  having 
at  tlie  request  of  both  parties  raised  questions 
for  the  opinion  of  the  court,  .his  award  was  good. 
Bradbee  t;  Gkarist's  MoMfital,  2  D^  N.  a.  164 ;  .4 
Ma4c.OvJ71i^  i  floott,  N.  E.  .79^ .  .:>  i 


Action  for  money  had  and  received :  pleas, 
nunquam  indebitatus,  payment,  and  set-off.  An 
award,  that  a  verdict  be  entered  for  the  defend- 
ant on  all  the  issues,  is  insufiicient,  as  not 
deciding  the  set-off.  Maloney  v.  Stockley,  4 
M.  &  G.  647  ;  2  D.,  N.  S.  122  ;  12  L.  J.,  C.  P.  92. 

But  upon  a  reference,  by  order  of  nisi  prius. 
of  a  cause  and  all  matters  in  difference,  one  of 
the  issues  in  the  cause  being  joined  on  a  plea  of 
set-off,  the  arbitrator  ordered  the  verdict  to  be 
(with  an  immaterial  exception)  entered  for  the 
plaintiff  on  all  the  issues,  assessing  the  damages 
severally : — Held  go(xi.  Tlohdell  v.  Jfiller,  6 
Bing.  N"  C.  292  ;  8  Scott,  165. 

An  award  that  the  sum  of  230/.  is  due  from 
defendants  to  plaintiffs,  and  that  out  of  that 
sum  defendants  should  pay  to  the  arbitrators 
93/.,  being  the  expenses  of  preparing  the  agree- 
ment of  reference  and  their  award,  and  for 
their  charge,  trouble,  and  attendance  on  the 
reference  and  arbitration,  and  certain  costs 
which  they  award  to  be  paid  to  the  solicitors  of 
plaintiffs,  in  resi)ect  of  certain  actions  men- 
tioned in  the  agreement  of  reference,  leaving 
the  sum  of  136/.  which  they  award  to  be  paid  to 
plaintiffs  : — Held,  that  the  award  was  void  for 
uncertainty  in  directing  a  sum  in  gross  to  be 
paid  to  the  arbitrators  for  the  objects  above 
mentioned,  without  specifying  the  particular 
sum  to  be  appropriated  to  each  object.  Rohlh- 
son  V.  Henderson,  6  M.  &  S.  276. 

An  award  is  not  bad  for  not  deciding  several 
items  separately,  unless  either  they  were  referred 
separately  in  form,  or  it  clearly  appears  from 
the  reference  that  the  parties  intended  that  they 
should  be  separately  decided.  Whit  worth  v. 
Hulse.  1  L.  R.,  Ex.  251  :  35  L.  J.,  Ex.  149*;  12 
Jur.  N.  S.  652  ;  14  L.  T.  445  ;  14  W.  R.  736. 

A  submission,  after  reciting  that  disputes  had 
existed  between  W.  and  H.,  and  that  it  had  been 
agreed  that  W.  should  purchase  H.*s  shares  in 
an  incorporated  company,  and  that  an  arbitrator 
should  determine  what  sum  he  should  pay  to  H. 
upon  the  balance  of  accounts  between  them  for 
the  transfer  of  the  shares,  and  should  decide  and 
determine  all  matters  in  difference  between 
them,  submitted  to  the  arbitrator  "  the  claims  of 
H.  against  W.  in  respect  of  the  differences  and 
matters  aforesaid,  and  all  otlier  matters  in  dis- 
pute between  them,  and  the  amount  to  be  paid 
for  the  shares.*'  The  arbitrator  directed  that  a 
lump  sum  should  be  paid  by  W.  to  H.  in  respect 
of  all  the  matters  in  difference,  including  the 
amount  to  be  paid  for  the  purchase  of  the 
shares : — Held,  that  the  arbitrator  was  not 
bound  to  find  the  sum  to  be  paid  in  respect  of 
the  shares  separately  from  that  to  be  paid  In 
respect  of  other  matters  in  difference.    Ih. 

In  an  action  on  an  award  the  fact,  but  not 
the  validity  of  the  award  was  traversed.  The 
defendants'  special  act  enacted  that  the  times, 
conditions,  and  regulations  to  which  they  should 
be  liable  in  respect  of  using  certain  premises 
belonging  to  the  plaintift,  and  '*  the  tolls  and 
other  consideration  to  be  paid  by  them  for  the 
same  "  should,  if  not  agreed  upon,  be  determined 
by  an  arbitrator  to  be  appointed  by  the  Board 
of  Trade.  The  defendants  used  the  plaintiffs* 
premises  for  a  long  sime,  but  the  terms,  '&c.,  had 
not  been  agreed  upon,  and  an  arbitrator,  duly 
appointed,  having,  in  respect  of  the  past  user 
and  enjoyment,  specified  in  his  award  the  time 
and  nature  of  the  defendants'  user,  awarded  a 
lump  sum  to  be  paid  by  them  : — Held,  that  the 
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awarded  the  plaintiff  damages  : — Held,  that  as 
the  arbitrator  had  no  power  to  award  judgment 
non  obstante  veredicto,  and  as  no  writ  of  error 
could  be  sued  out,  the  final  event  of  the  award 
was  for  the  defendant,  and  consequently  he  was 
entitled  to  the  postea.  Liitegar  v.  Price^  9  Ex. 
417  ;  2  C.  L.  R.  1251  ;  23  L.  J.,  Ex.  226. 


Tiii«  Mliere  Damage$  or  Amount  should  he 

Awarded, 

In  What  Cases.] — A  cause  in  which  there  were 
seven  issues  joined,  was  referred  by  an  order  of 
nisi  prius,  the  costs  of  the  award  and  reference 
to  abide  the  event.  The  arbitrator  found  for 
the  plaintiff  on  five  of  the  issues,  and  for  the 
defendant  on  the  other  two,  neither  of  which 
latter  covered  the  whole  cause  of  action  ;  but  did 
not  either  award  any  damages,  or  say  for  whom 
the  verdict  generally  should  be  entered  up : — 
Held,  that  the  award  was  insufficient.  Wood  v, 
Dtnican,  1  H.  &  H.  338  ;  7  D.  V,  C.  91 ;  2  Jur. 
Ob'9. 

Where  the  Costs  are  to  abide  the  event,  and  the 
arbitrator  finds  in  favour  of  the  defendant  upon  a 
plea  which  covers  the  whole  cause  of  action,  it  is 
no  objection  to  the  award  that  on  other  issues  he 
has  found  for  the  plaintiff  without  damages. 
Stirage  v.  Anhwin^  4  M.  &  \V.  530. 

An  award  is  not  necessarily  bad  for  want  of 
finality  or  inconsistency  because  the  arbitrator 
has  found  for  the  plaintiff  on  one  of  the  issues, 
in  respect  of  which  he  has  given  no  damages.  It 
may  be  a  ground  for  moving  to  set  aside  the 
9ward  at  the  instance  of  the  plaintiff,  but  not  by 
the  defendant,  for  he  cannot  be  prejudiced  by 
the  omission  to  award  damages.  Cox  v.  Kerdake^ 
16  L.  T.  396. 

To  an  action  on  the  common  counts,  the  de- 
fendant pleaded,  as  to  part,  the  general  issue, 
and  to  the  residue  payment  after  action  brought, 
together  with  a  set-off  to  the  whole.  The  cause 
and  all  matters  in  difference  having  been  re- 
ferred, the  arbitrator  awarded  that  a  verdict  be 
entered  for  the  defendant  on  all  the  issues  except 
the  first ;  and  on  that  issue  for  the  plaintiff, 
without  any  damages,  and  that  there  were  no 
other  matters  in  difference  : — Held,  first,  that, 
the  plea  of  set-off  covering  the  whole  cause  of 
action,  the  finding  the  general  issue  without  any 
damages  was  good.  Warm4;U  v.  Cor^  12  M.  &  W. 
774  ;  i  D.  &  L.  986  ;  13  L.  J.,  Ex.  314  ;  8  Jur.  713. 

Held,  secondly,  that  the  finding  a  payment  by 
the  defendant,  since  action  brought,  of  j>art  of 
the  sum  claimed  was  not  inconsistent  with 
finding  the  set-off  in  his  favour.    Ih, 

An  order  referring  an  action  on  a  money  bond 
(where  the  issue  was  payment  by  a  co-obligor), 
and  all  matters  ifi  difference,  docs  not  require 
the  arbitrator  to  direct  for  what  sum  the  verdict 
sliall  be  entered.    Cayme  v.  Watttt,  3  D.  &  R.  224. 

A  verdict  for  3,000/.  damages,  and  40*.  costs, 
is  taken  by  consent,  subject  to  a  reference  of  the 
cause  and  all  matters  in  difference  between  the 
parties.  An  award  directing  the  entering  of  a 
verdict  for  the  plaintiff,  and  the  payment  of 
260/.  12*.  6rf.  from  the  defendnnt  to  the  plaintiff, 
but  not  expressly  stating  for  what  amount  the 
verdict  is  to  be  entered,  is  bad«  for  uncertaintv. 
Martin  v.  Bnrgf,  6  N".  &  M.  201  ;  4  A.  &  E.  973. 

ix.  Limit  to  Amount  awarded. 
In  what  Cases.] — Where  a  verdict  is  taken  for 


a  certaiu  sam,  subject  to  the  award  of  an  arbi- 
trator, to  whom  all  matters  in  difference  are 
referred,  he  cannot  award  a  greater  sum  than 
that  for  which  the  verdict  was  taken  ;  and  if  he 
do.  110  assumi)6it  by  implication  will  arise  to  pay 
even  to  the  extent  of  the  verdict  so  taken. 
Bonner  v.  Charlton,  5  East^  189;  1  8mith, 
369. 

If  an  arbitrator  awards  a  greater  sum  than  the 
amount  of  the  verdict,  and  judgment  is  entered 
for  the  whole,  and  it  appears  that  a  part  cS.  the 
sum  is  covered  by  a  countervailing  demand  which 
never  was  a  subject  of  dispute,  so  that  only  a 
balance  less  than  the  amount  of  the  verdict  is 
ultimately  to  be  paid  over ;  the  court  will  reduce 
the  judgment  to  the  amount  of  the  verdict,  and 
grant  execution  for  the  sum  really  due.  Prentice 
V.  Iteed,  1  Taunt.  151. 

In  an  action  on  a  lease*  in  which  the  plaintiff 
assigned  breaches  for  rent  arrear,  for  non-repair, 
for  not  painting,  and  for  not  repairing  after 
notice ;  and  the  defendant  pleaded,  that  the 
lease  was  obtained  by  fraud,  and  performance 
of  the  several  covenants;  a  verdict  was  taken 
I  for  the  plaintiff  on  the  issue  (fraud),  and  damages 
assessed  on  the  breach  (for  rent),  at  10/.,  subject 
to  the  awaixl  of  an  arbitrator,  to  whom  the  cause 
and  all  matters  in  difference  between  the  parties 
were  referred,  to  order  what  he  should  think  fit 
to  be  done  by  the  parties,  and  with  liberty  to 
amend  the  record,  the  issue  not  having  been  per- 
fected on  the  4th  plea.  The  arbitrator  directed 
that  the  verdict  entered  on  the  first  issue  should 
stand,  and  assessed  the  damages  on  the  several 
breaches  at  249/.,  in  addition  to  the  10/.  found  on 
the  first  breach,  for  which  sum  he  directed  the 
verdict  was  to  be  for  the  plaintiff.  No  verdict 
was  taken  at  the  trial  for  the  sum  given  by  the 
arbitrator : — Held,  that  as  the  amount  of  damages 
was  fixed  by  the  order  of  reference,  and  as  the 
arbitrator  had  no  power  given  him  to  eater  a 
verdict  upon  the  other  breaches,  he  had  exceeded 
his  authoritv,  and  therefore  that  the  award  was 
bad.  Hay  ward  v.  Phillips,  1  N.  &  P.  288 ;  6 
A.  &  E.  119  ;  W.  W.  &  D.  1  ;  I  Jur.  1W2. 

A  cause  was  referred  at  nisi  prius,  and  a  ver- 
dict entered  for  the  plaintiff,  by  consent,  for  the 
damages  in  the  declaration,  which  exceeded  the 
amount  claimed  in  the  particulars  of  demand. 
The  arbitrator  awarded  that  the  verdict  should 
stand  at  the  amount  for  which  it  was  entered  : 
— Scmble,  that  the  particulars  were  not  neces- 
sarily before  the  arbitrator,  and  that  if  the 
defendant  intended  to  limit  the  demand  to  the 
amount  claimed  by  the  particulars,  he  ought  to 
have  brought  the  particulars  before  the  arbitrator. 
Kenriek  v.  Phillips,  7  M,  &  W.  415  ;  9  D.  P.  C. 
308. 

On  a  dissolution  of  partnership  between  A. 
and  B.,  A.  offered  to  sell  his  interest  to  B.  for 
20,000/.;  B.  refused,  but  offered  to  buy  at  18,000/., 
which  A.  refused.  By  a  written  agreement,  re- 
citing the  offers  and  the  refusals,  it  was  left  to 
C.  to  say  what  price  should  be  paid  by  B.  for 
A.'s  interest : — Held,  that  C.  had  no  authority  to 
name  a  sum  outside  of  the  limits,  18,000/.  and 
20,000/.  Tlurmson  v.  Anderson,  9  L.  B.,  Eq.  623  ; 
39  L.  J.,  Ch.  468 ;  22  L.  T.  670 ;  18  W.  B.  445. 


X.  Tlie  Order  to  Pay. 

To  what  Persons.] — An  award  that  one  of  the 
parties  to  the  submission  shall  pay  money  to  a 
stranger,  for  the  benefit  of  the  other  party,  is 
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good.  Wood  V.  Adcock,  7  Ex.  468  ;  21  L.  J.,  Ex. 
204  :  16  Jur.  251— Ex.  Ch. 

The  onus  of  shewing  that  payment  awarded  to 
be  made  to  a  stranger  is  for  the  benefit  of  a  party 
to  the  sabmission,  lies  upon  the  party  who  seeks 
to  enforce  the  award,    lb. 

But  an  award  directing  payment  of  a  sum  of 
money  to  a  stranger  is  not  good,  unless  it  appears 
on  the  face  of  the  award  that  such  payment  is 
fur  the  benefit  of  a  party  to  the  submission. 
J^ingy  In  re,  13  C.  B.  276. 

In  an  action  by  H.  and  C;  u|x>n  an  awards  the 
declaration  stated  that  an  action  of  trespass,  and 
all  matters  in  difference  between  H.  &  B.  relating 
to  certain  premises,  and  all  matters  in  difference 
between  C.  and  B.  relating  to  the  same  premises, 
C.  consenting  to  be  made  a  party  thereto,  were 
referred  by  a  judge*8  order,  which  orderctl  that  a 
verdict  should  be  entered  for  H.  for  50^.  subject 
to  the  award  of  the  arbitrator.  The  arbitrator 
awarded  that  H.  was  entitled  to  a  verdict  in  the 
action,  and  assessed  the  damages  at  40j(.,  to  be 
l>aid  by  B.  to  H.  and  C. : — Held,  that  the  award 
was  not  bad  for  directing  the  40«.  to  be  paid  as 
damages  bv  B.  to  H.  and  C.  jointly.  Hawkinn 
V.  BeHtaH,'S  Q.  B.  479 ;  15  L.  J.,  Q.  B.  139  ;  10 
Jar.  95. 

An  awanl  ordering  the  defendant  to  ^ay  the 
sum  awarded  to  the  plaintiff  or  his  attorney,  S., 
is  good,  without  any  power  of  attorney  to  8.  to 
demand  the  money.  JIare  v.  Fleay^  2  L., 
M.  &  P.  392  ;  11  C.  B.  472  ;  20  L.  J.,  C.  P.  249 ; 
15  Jut.  1038. 

By  a  submission  between  W.  and  B.  on  the 
one  side,  and  A.  on  the  other,  disputes  and  dif- 
ferences between  the  parties  were  referred.  The 
award  ordered  a  sum  of  money  to  be  paid  by  W. 
to  S.  (one  of  the  arbitrators),  and  directed  him 
to  pay  over  that  sum  immediately  to  A. : — Held, 
that  the  arbitrators  were  justified  in  awarding 
one  of  the  two  parties  on  the  one  side  to  pay 
money  to  the  other.  Wottd  v.  Adcock  (/»  error% 
7  Ex.  468;  21  L.  J.,  Ex.  204;  16  Jur.  251— 
Ex.Ch. 

The  direction  of  the  arbitrators  that  the  money 
should  be  paid  to  one  of  them,  and  by  him  paid 
over  to  the  part^  in  whose  favour  the  award  was 
made,  did  not  vitiate  the  award,  as  it  sufficiently 
appeared  that  such  payment  was  for  the  benefit 
uf  one  of  the  parties  to  the  submission.    2b, 

At  what  time  to  be  paid.]— An  arbitrator  to 
whom  all  matters  in  difference  in  a  cause  were 
referred,  found  that  a  sum  of  money  was  due 
from  the  defendant  to  the  plaintiff,  which  he 
directed  to  be  paid  on  or  before  a  particular  day, 
and  that  upon  payment  of  that  sum  all  proceed- 
ings should  ccajsc  : — Held,  that  the  awai-d  was 
final  and  not  conditional ;  but  that  the  arbi- 
trator had  exceeded  his  authority  in  giving  a 
particular  day  of  payment.  Bentoell  v.  Iluxman, 
1  C,  M.  k  R.  935  ;  5  Tyr.  509 ;  3D.  P.  C.  600. 

Goatingre&t  Assesment.]— An  arbitrator  di- 
rected two  isBues  to  be  entered  for  the  plaintiff, 
and  ail  the  other  issues  for  the  defendant,  and 
then  declared,  **  I  assess  the  damages  of  the 
plaintiff  upon  the  two  several  issues  which  1 
have  ordered  to  be  entered  for  him  at  1*.,  which 
sum,  except  for  my  finding  upon  the  other  issues, 
the  plaintiff  would  be  entitled  to  recover  in  the 
cause  ; " — Held,  that  the  award  was  not  bad  for 
such  contingent  assessment.    Tobf  v,  Zovibtmd^ 


6.  C.  B.  770  ;  5  D.  &  L.  769 ;  17  L.  J.,  C.  P.  201; 
12  Jur.  436. 

By  whom  paid.] — ^An  award  is  not  void  for 
uncertainty,  which  directs  an  executor  to  pay  a 
sum  of  money  out  of  assets,  but  which  does  not 
determine  whether  in  point  of  fact  he  has  assets. 
Lore  V.  Iloneyboumc^  4  D.  &  R.  814. 

8et-off  oontrary  to  Itaw  not  allowed.]— An 

action  to  recover  for  work  done  by  twu  att<jnieys 
was  referred.  It  appeared  before  the  arbitrator, 
that  the  work  was  done  for  the  defendant,  but 
that  one  of  the  attorneys  had  received  various 
sums,  previously  to  his  entering  into  partnerehii) 
with  the  other,  which  were  more  than  sufficient 
to  cover  the  demand ;  that  the  latter  had  been 
clerk  to  the  former  at  the  time  of  the  receipt  of 
such  money,  and  that  the  former,  since  the  part- 
nership, had  admitted  that  it  remained  inhishandn. 
The  defendant  having  pleaded  a  set-off  of  the 
money  so  received  against  the  joint  debt,  the 
arbitrator  directed  a  verdict  to  be  entered  for  him  : 
— Held,  that  the  award  was  bad.  France  v. 
Il7i/Y>,8  D.  P.  C.  53  ;  8  Scott,  257  ;  6  Ring.  N.  C. 
33. 

xi.  Other  Points  relating  to. 

Where  {mrties  intend  to  refer  all  disputes,  the 
terms  of  the  reference  should  be  "  of  all  matter? 
in  difference  between  the  parties  ;  "  and  when 
the  reference  is  only  intended  to  be  of  the 
matter  in  the  particular  cause,  *•  of  all  matters 
in  difference  in  the  cause."  Smith  v.  Muller,  3 
T.  R.  624. 

Where  a  cause  only  was  referred  in  which  a 
plaintiff  claimed,  by  his  particulars,  u]x>n  the 
>3alance  of  an  account,  34Z.  lis,  ^kd,,  and  the 
defendant  paid  into  court  9/.  3*.  3rf. ;  but  the 
arbitrator,  upon  a  supposition  that  he  was  en- 
titled to  settle  all  matters  in  difference  between 
the  parties,  awarded  to  the  plaintiff  33/.  Is,  lOd., 
the  court  set  aside  the  award,  upon  the  ground 
that  the  arbitrator  had  exceetled  his  authority. 
Atkinson  v.  Jones,  1  D.  &  L.  225  ;  7  Jur.  881. 

An  arbitrator  does  not  exceed  his  jurisdiction 
when  a  cause  and  all  matters  in  difference  are 
referred  to  him,  by  making  an  award  **  in  respect 
of  matters  in  difference,"  which  could  not  hare 
been  decided  at  the  trial  of  the  action,  but  might 
have  arisen  out  of  it.  Cbx  v.  Kerslake,  16  L.  T. 
396. 

A  submission  to  arbitration  of  all  matters  in 
difference  between  the  parties  in  the  cause  is  not 
confined  to  the  subject-matter  in  the  particular 
action  then  depending,  but  will  extend  to  cross 
demands  between  the  parties,  though  not  pleaded 
by  way  of  set-off  ;  and  the  costs  being  toiibtde 
the  event  makes  no  difference.  Malcolm  v.  i%/« 
lerton,  2  T.  R.  646. 

But  a  reference  of  all  matters  in  dispute  in 
the  cause  between  the  parties  is  confined  solely 
to  the  matters  in  dispute  in  that  trial.    i^< 

In  a  reference  it  was  agreed  that  the  arbi- 
trator *'  shall  or  may  *'  award  a  certain  matter, 
with  a  proviso,  &c. : — Held,  that  the  words  *^  shall 
or  may  "  were  imperative  on  the  arbitrator,  and 
that  he  was  bound  to  insert  the  proviso  in  his 
award,  the  context  of  the  agreement,  and  the 
situation  of  the  parties,  requiring  such  a  con- 
struction. CrKtuj)  V.  Adn^y,  1  C.  &  M.  355  ;  3 
Tyr.  270. 

An  arbitrator,  to  whom  the  question  of  the 
right  of  two  rectors  to  the  tithe  of  certain  lands 
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was  referitxl,  had  power  to  devise  all  means  to 
prevent  future  litigation  between  the  parties,  and 
to  settle  all  matters  in  difference  between  tbeni, 
and  to  determine  what  he  should  think  fit  to 
be  done  by  either  of  the  parties  touching  the 
matters  in  dispute : — Held,  that  he  did  not  ex- 
ceed his  power  by  awarding  undivided  moieties 
of  the  titbes  to  tie  two  rectors.  Pro$»er  v.  Oor- 
itufe,  3  Taunt.  426. 

Pure  Quastton  of  Law.] — ^A  contract  entered 
into  between  the  plaintiffs  and  defendants  for 
the  purchase  of  some  wheat  contained  the  f ol- 
lowmg  clause  :  "  Should  any  dispute  arise,  the 
same  to  be  submitted  for  settlement  to  the  arbi- 
tration of  two  London  com  factors  respectively 
chosen,  whose  decision  shall  be  final  and  bind- 
ing : " — Held,  that  the  clause  in  question  formed 
part  of  the  'consideration  for  the  contract,  and 
was  intended  to  include  questions  of  law  as  well 
as  of  fact  which  might  arise  npon  the  con- 
struction of  the  contract.  Fortcood  v.  Watney^ 
49  L.  J.,  Q.  B.  447. 

Constxnotion  of  Contract] — B.  contracted  to 
buy  of  A.  certain  cotton,  to  arrive  in  Liverpool, 
per  ship  or  ships  from  Bombay,  March  or  April 
shipment,  on  the  terms  of  the  rules  of  the  Cot- 
ton Brokers'  Association  of  Liverpool,  by  which 
it  was  stipulated  that  the  name  of  the  ship 
should  be  given  to  the  buyer  within  two  calen- 
dar months  "after  the  date  of  shipment 
named  in  the  contract,' '  and  that  in  default  the 
buyer  might  cancel  the  contract ;  and  also  that 
in  case  of  any  dispute  arising  out  of  any  contract, 
the  matter  should  be  referred  to  two  members  of 
the  Cotton  Brokers'  Association  for  settlement. 

A.  gave  the  name  of  the  ship  on  which  the  cotton 
was  shipped  within  two  calendar  months  after 
April,  but  not  within  two  calendar  months  after 
March,  when  the  cotton  was  actually  shipped. 

B.  therefore  disputed  his  liability  to  accept  the 
cotton,  and  caused  arbitrators  to  be  appointed  in 
the  mode  provided  for  by  the  rules,  who,  upon 
having  the  documents,  but  neither  of  the  parties, 
before  them,  and  without  giving  A.  any  oppor- 
tunity of  being  heard,  made  an  award  in  favour 
of  B.,  on  the  ground  that  the  shipment  was  not 
declskred  in  time.  A.,  however,  sued  B.  for  not 
accepting  the  cotton,  and  he  pleaded  the  award 
in  bar  to  such  action  : — Held,  that  the  dispute, 
though  involving  the  question  as  to  the  con- 
struction of  the  contract,  w^as  one  which  by  the 
rules  the  parties  agreed  to  refer.  Tliorhum  v. 
Barnes,  2  L.  R;,  C.  P.  384  ;  36  L.  J.,  C.  P.  184  ; 
16L.T.  10;  15W.  R.  623. 

Clause  applying  to  Quality  not  Speoiei.] 

— Upon  a  cotton  contract  to  arrive,  the  seller 
guaranteed  the  cotton  to  be  equal  to  sample,  and 
it  was  agreed,  that  in  case  the  quality  proved 
inferior  to  the  guarantee,  a  fair  allowance  should 
be  made  by  arbitration.  The  bulk  turned  out 
to  be  composed  of  a  different  and  an  inferior 
kind  of  cotton  from  that  in  the  sample,  and  re- 
quired different  machinery  for  working  it.  The 
seller  offered  to  submit  to  an  arbitrator  the 
difference  in  value  between  the  sample  and  bulk, 
in  order  to  estimate  the  allowance  to  be  made  ; 
the  purchaser  declined  arbitration  upon  any  point, 
unless  the  question  as  to  whether  he  might  refuse 
to  accept  the  cotton  should  also  be  submitted. 
To  this  the  seller  refused  to  consent,  and  the 
purchaser  then  repudiated  the  contract : — Held, 


in  an  action  by  the  seller  against  the  purchaser  for 
not  accepting,  that  the  latter  was  not  answer- 
able  for  the  failure  to  arbitrate ;  that  the 
guarantee  related  to  the  quality  and  not  to  the 
species  of  cotton,  and  that  the  repudiation  of  the 
contract  was  justifiable.  Azemur  v.  Quella,  2 
L.  R.,  C.  P.  431  ;  36  h.  J.,  C.  P.  124  ;  16  L.  T. 
14 ;  affirmed  on  appeal,  2  L.  R.,  C.  P.  677  ; 
36  L.  J.,  C.  P.  263 ;  16  L.  T.  571  ;  15  W.  R. 
998— Ex.  Ch. 

ICatton  Submitted  not  witliin  Bnbmiiaion.] — 

Where  an  arbitrator  has,  by  agreement  of  the 
parties,  jurisdiction  to  determine  disputes  which 
may  arise  as  to  certain  matters  specified  in  the 
agreement.,  and  the  parties  submit  to  him  for 
adjudication  matters  not  within  his  jurisdiction, 
both  the  arbitrator  and  the  parties  being  under 
the  misapprehension  that  the  matters  so  sub- 
mitted are  within  his  jurisdiction,  the  award  of 
the  arbitrator  is  good.  Th-ames  Iron  Works  and 
Shipbuilding  Company  v.  Reg,,  20  L.  T.  318  ;  10 
B.  &  S.  33. 

Contrary  to  SnbmiMion.] — To  an  action  for 
money  lent,  the  defendant  pleaded  non  assump- 
sit and  the  Statute  of  Limitations.  The  cause 
and  all  matters  in  difference  were  afterwards 
referred,  upon  the  terms,  that  **the  action  should 
be  decided  according  to  the  pleadings,  but  that, 
under  the  r^erence,  so  far  as  it  related  to  mat- 
ters in  difference,  the  .plea  of  the  Statute  of 
Limitations  was  not  to  be  set  up  by  either 
party."  The  arbitrator  directed  a  verdict  to  be 
entered  for  the  plaintiff  for  a  sum,  excluding 
items  that  were  barred  by  the  statute,  and  he 
allowed  those  items  as  matters  in  difference. 
The  court  refused  to  disturb  the  award.  Stotc- 
man  v.  Wigyins,  6  C.  B.  276. 

Cafes  of  Partnership.] — If  an  arbitrator  is  ap- 
]X)intcd  to  arbitrate  a  certain  measure  contem- 
plated between  two  parties,  as  a  dissolution  of 
partnership,  he  is  not  necessarily  bound  to  direct 
that  the  partnership  shall  be  dissolved.  Sim- 
monds  v.  Stoaine,\  Taunt.  549. 

If  two  enter  into  partnership,  and  covenant, 
in  case  of  a  dissolution,  to  submit  all  matters 
relating  thereto  to  arbitration,  the  arbitrators 
are  not  thereby  authorized  to  determine  whether 
any  part  of  the  sum  of  money  which  was  the 
consideration  of  the  partnership  should  be  re- 
funded.    Tatteraall  v.  Groote,  2  B.  &  P.  131. 

Upon  a  reference  of  partnership  disputes,  a 
direction  in  the  award  that  some  of  the  parties 
to  the  reference  do  pay  a  sum  of  money  (which 
is  one  of  the  matters  included  in  the  submission) 
to  the  arbitrator,  and  that  he  apply  the  same  to 
the  payment  of  certain  specified  demands  (also 
part  of  the  matters  submitted),  is  bad,  and 
vitiates  the  award,  although  the  payments  ap- 
pear, by  the  tenor  of  the  award,  to  be  for  the 
benefit  of  the  parties  submitting,  and  not  of  the 
arbitrator.    Mackay,  In  re,  2  A.  &  £.  356. 

By  a  submission,  it  was  agreed  between  two 
partners  to  dissolve  partnership,  and  that  all 
matters  in  difference  between  them,  and  the 
terms  and  conditions  on  which  the  partnership 
should  be  dissolved,  should  be  referred.  The 
arbitrator  awarded,  that  it  should  not  be  lawful 
for  one,  during  the  lifetime  of  the  other,  to  carry 
on  business  at  the  place  they  had  done,  or  within 
thirteen  miles : — Held,  no  excess  of  his  authority. 
Morley  v,  ^'cwma?ij  5  D.  &  R.  317. 
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Six  partners  entered  into  two  bonds  ol  sabmiB* 
Bion ;  in  the  one,  thiee  gave  a  joint  and  Beveral 
bond  to  the  other  three,  conditioned  for  the  due 
performance  of  the  award ;  and  the  latter  gave  a 
similar  bond  to  the  three  former :  the  arbitrator 
awarded  that  one  of  the  three  former  should  pay 
a  certain  stun  to  one  of  his  co-obligors.  In  an 
action  on  the  award  by  the  one  against  the  other 
alone : — Held,  that  he  might  recoyer  the  sum 
awarded.  Winter  v.  White,  3  Moore,  674  ;  1  B. 
&  B.  360. 

Bj  a  bond  of  submission  dated  the  19th  of 
March,  1859,  it  was  referred  to  an  arbitrator  to 
determine  of  and  concerning  all  matters  of  ac- 
count pending  between  A.  and  B.  The  arbitrator, 
after  reciting  the  submission,  awarded,  *^  of  and 
concerning  the  premises,"  that,  **  up  to  the  3l8t 
of  October,  1857,  the  accounts  between  A.  and  B., 
in  reference  to  the  Wouldham  Court  Farm,  were 
adjusted,  and  that  the  balance  due  from  A.  to  B. 
amounted  to  4,314/.  14«.  \0d, ;  and  that  no  part- 
nership existed  between  A.  and  B.  in  respect  of  the 
Wouldham  Court  Farm ;"  and  '^  that  A.  do  pay 
to  B.  781/.  OS,  3<^.,  the  amount  dae  from  him  in 
respect  of  the  Wouldham  Court  Farm  ;  and  that 
A.  do  pay  to  B.  1,137/.  17«.  due  from  him  to  B., 
in  respect  of  shares  in  the  Wouldham  Cement 
Company,  and  that,  on  payment  of  such  last- 
mentioned  sum,  B.  do  deliver  to  A.  118  shares  in 
the  Wouldham  Cement  Company,  held  by  him 
as  collateral  security  for  the  said  sum."  In  an 
action  by  B.  to  enforce  payment  of  the  two  sums 
so  awarded : — Held,  that  the  award  was  not  ub- 
oertain,  and  that  the  arbitrator  had  not  exceeded 
the  authority  given  to  him  by  the  submission,  in 
awarding  that  no  partnership  existed  between 
A.  k,  B.,  or  that  the  shares  held^by  B.  as  collateral 
security  for  the  1,137/.  17*.  should  be  delivered 
up  to  A.  on  payment  of  that  sum.  Iiarri»9n  v. 
Lay,  IS  C.  B.,  N.  8.  528. 

Gharaeter  of  Parties.]  —  By  a  submission 
between  Gr.  M.,  J.  M.,  and  W.,  as  trustees  and 
executors  of  G.  M.  deceased,  and  R.  M.,  matters 
in  difference  were  referred;  and  the  parties 
agreed  to  abide  by  their  award  of  and  concerning 
the  premises,  or  anything  in  anywise  relating 
thereto.  The  arbitrators  awarded  that  R.  M. 
should  pay  a  certain  sum  to  G.  M.,  J.  M.,  and  W., 
but  they  did  not  state  whether  it  was  payable  to 
them  in  their  character  of  trustees  and  executors, 
or  of  trustees.  They  awarded,  that  it  should  be 
payable  with  interest  up  to  a  day  subsequent  to 
the  date  of  the  award,  and,  if  not  paid  by  that 
day,  G.  M.,  J.  M„  and  W.  were  empowered  to 
withhold  the  payment  of  an  annuity  directed  by 
the  award  to  be  paid  by  them  to  R.  M.,  until, 
out  of  such  annuity,  the  sum  should  be  liqui- 
dated : — Held,  that  the  award  was  bad  for  not 
distinguishing  whether  it  was  payable  to  them  in 
the  character  of  trustees  ^and  executors,  or  of 
trustees,  nor  the  periods  to  which  it  was  to  be 
referred.  Jforphetty  In  re,  2  D.  &  L.  967 ;  14 
L.  J..  Q.  B.  259  ;  10  Jur.  546. 

Xatten  in  Siilbreiioe  between  all  Parties.]— 
By  an  order  all  matters  in  difference  in  a  cause 
between  A.  &  B.  were  referred,  and,  by  a  sub- 
sequent order,  C.  was  made  a  party,  and  it  was 
directed  that  all  matters  in  difference  between 
A.,  B.  and  C.  should  be  referred  to  the  same 
arbitrator,  and  that  the  costs  of  the  suit  should 
abide  the  event  of  the  award.  The  arbitrator 
made  two  awards,  in  the  one  of  which  he  awards 


that  A.,  at  the  date  thereof,  was  indebted  to  B., 
without  mentioning  C,  and  in  the  other  that  A. 
was  indebted  to  C.,  without  mentioning  B. : — 
Held  that  both  awards  were  bad,  as  he  had  not 
decided  all  the  matters  in  difference  between  all 
the  parties.  Winter  v.  White,  2  Moore,  723. 
But  see  Jaekson  v.  Yahtly,  5  B.  &  A.  848. 

Where  two  parties  of  the  one  part,  and  one  of 
the  other,  submit  to  arbitration  all  matters  in 
difference  between  them,  the  arbitrator  may 
award  on  matters  in  difference  which  the  two 
parties,  or  either  of  them,  have  or  has  with 
the  other,  jointly  or  severally.  Wood  v.  Adeook, 
7  Ex.  468 ;  21  L.  J.,  Ex.  204 ;  16  Jur.  251— 
Ex.Ch. 

Award  aflbcting  Strangers  to  Beferenee.^ — 

Arbitrators  cannot  cancel  a  deed  of  apprentice- 
ship, where  the  apprentices  are  not  parties  to  the 
submission.     Wicks  v.  Cork,  11  Jur.  542. 

Under  a  submission  of  all  matters  in  difference 
between  A.  and  B.,  an  award  on  matters  in  differ- 
ence between  A.  and  B.,  and  C.  and  D.  jointly, 
directing  A.  to  pay  B.  a  certain  sum  as  a  com- 
pensation for  co^  gotten  by  A.  belonging  to  B., 
or  to  B.  and  others,  and  directing  B.  to  give  A.  a 
bond  to  indemnify  him  against  the  claims  of  C. 
and  D.,  is  bad.    FUher  v.  Pimhley,  11  East,  188. 

By  agreement  between  A.  and  B.,  certain 
matters  in  dispute  between  them  were  referred 
to  an  arbitrator,  who  should  decide  whether  a 
note  made  by  A.  and  M.,  and  which  was'in  the 
hands  of  R.,  who  had  brought  actions  against  A. 
and  M.  upon  it,  should  be  cancelled,  and  upon 
what  conditions.  The  arbitrator  directed  that 
the  note  should  be  cancelled,  u]X)n  condition  that 
A.  and  M.  should  not,  by  judgment  of  non  pros 
or  other  step,  force  R.  or  any  other  plaintiff  to 
prosecute  the  actions  or  pay  costs :— Held  good, 
since  the  award  did  not  require  any  act  to  be 
done  by  M.,  who  was  a  stranger,  but  only  made 
it  a  condition  precedent  to  the  delivery  up  of  the 
note  that  A.  and  M.  should  incapacitate  them- 
selves from  compelling  R.  to  prcKseed  with  the 
action  or  pay  costs.  Kirk  v.'  Unwin,  6  Ex.  908  ; 
2  L.,  M.  &  P.  619  ;  20  L.  J.,  Ex,  345. 

Powers  Ineidental  to  Final  Determination  of 
Hatters.] — Where  an  arbitrator,  in  regulating 
the  future  use  of  a  stream  of '  water,  the  right  to 
which  was  divided  between  two  parties,  inter- 
fered with  the  customary  enjoyment  by  one  of 
them  of  another  stream,  which  exclusively  be- 
longed to  him,  and  was  not  a  matter  in  difference, 
and  which  joined  the  first : — Held,  that  he  was 
empowered  so  to  do,  as  being  incidental  to,  and 
resulting  from,  his  foimer  direct  and  larger 
power.  Winter  v.  LetUridge,  M*Clel.  253  ;  13 
Trice,  533. 

Eflbet  of  Beeital.] — ^A.,  in  partnership  with 
two  others,  carried  on  business  as  the  owner  of 
a  colliery  up  to  January,  1840,  when  the  partner- 
ship was  dissolved,  and  notice  published  in  the 
Gazette.  The  firm  having  had  dealings  with  C. 
&  W.,  A.,  in  April,  1840,  wrote  to  them  to  furnish 
their  account ;  and  in  answer  they  wrote,  "  We 
beg  to  annex  account  with  owners  of  the  colliery 
up  to  the  period  to  which  you  were  liable  as  a 
partner  ;  balance  due  to  us  201/.  9«.  \Qd,  at  that 
time,  agreeably  to  account  handed  on  the  6th  of 
January,  which  we  doubt  not  you  will  find  cor- 
rect." In  January,  1840,  after  the  dissolution, 
a  bill  for  120/.  was  drawn  upon,  and  accepted 
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by,  C.  &  W.,  for  payment  of  that  sum  to  A.  and 
bis  late  partners,  in  their  partnership  name. 
Upon  the  14th  March,  1842,  the  balance  of 
20 U.  9s.  lOd,  remaining  imsatisfied,  articles 
of  reference  were  agreed  to  between  0.  and 
W.  and  A.,  which,  ^cr  reciting  that  C,  and 
W.  claimed  a  balance  of  201/.  9t,  lOd.  to  be  doe 
to  them  from  A.,  witnessed  that  all  disputes  and 
differences  whicJi  existed  between  the  parties 
should  be  referred.  Upon  the  30th  of  March. 
1842,  before  the  reference  commenced,  a  second 
bill,  including  120/.,  as  duo  to  C.  and  W.,  was 
delivered : — Held,  that  the  recital  as  to 
201/.  9s.  lOd.,  in  the  articles,  of  reference,  did 
not  confine  the  arbitrator  to  the  consideration 
of  that  sum  only,  but  that,  under  the  words 
*'  all  disputes  and  differences,"  he  was  at  liberty 
also  to  award  upon  the  bill  for  120/.  Charleton 
V.  Spen^ser,  3  Q.  B.  693  ;  12  L.  J.,  Q.  B.  23 ;  6 
Jur.  1013. 

Arbitrator  holding  that  Bispnto  *'  a  Claim  in 
the  Aotion.*'] — A  writ  was  issued  in  an  action 
against  an  incorporated  company,  and  their 
attorney  consented  to  an  order,  referring  "  the 
claims  of  the  plaintiff  in  the  action."  The 
plaintiff  claimed  a  sum  for  extra  work,  occa- 
sioned by  the  company's  breach  of  covenant  in 
not  giving  the  plaintiff  possession  of  certain 
land  at  a  stipulated  time.  The  arbitrator  enter- 
tained this  claim  though  objected  to,  and 
awarded  to  the  plaintiff  in  respect  of  it : — Held, 
that  if  the  matter  in  dispute  were  not  within 
the  jurisdiction  of  the  arbitrator,  the  company 
should  have  applied  to  the  court  to  revoke  the 
submission ;  but  not  having  done  so,  and  the 
plaintiff  having  set  up  this  matter  as  "  a  claim 
m  the  action,"  and  the  arbitrator  having  so 
decided  in  respect  of  it,  his  award  was  binding, 
however  erroneous.  Faviell  v.  Ecutem  C»unties 
RaUway  Company,  2  Ex.  344  ;  6  D.  ^  L.  54  ;  17 
L.  J.,  Ex.  297. 

Where  Award  may  be   rendered  Certain.]— 

Action  against  an  attorney  for  negligent  con- 
duct of  a  cause.  Pleas-:  non  assumpsit  and  a 
traverse  of  the  negligence.  The  cause  was  re- 
ferred ;  the  <coet0  of  t£e  cause  to  abide  the  event 
and  determination  of  the  award.  Award': 
that  the  defendant  did  promise ;  and  that  he 
was  not  negligent.  A  rule  to  set  aside  the 
award,  on  the  ground  that  it  did  not  finally  de- 
termine the  cause,  inasmuch  as  the  arbitrator,  by 
finding  in  the  terms  of  the  issues,  without  stating 
the  result  of  the  cause,  had  merely  performed  the 
functions  of  a  jury,  and  had  not  adjudicated  as 
to  the  cause  of  action,  was  discharged.  Lowe  v. 
Allen,  3  G.  &  D.  395  ;  4  Q,  B.  66  ;  12  L.  J.,  Q. 
B.  115  ;  7  Jur.  416. 

An  award  stated  that  the  plaintiff  was  entitled 
to  demand  of  the  defendant  90/.  in  respect  of  the 
causes  of  action  mentioned  in  the  declaration, 
and  that  the  defendant  was  entitled  to  set  off 
35/.  in  respect  of  certain  matters  mentioned  in  a 
set-off  : — Held,  that  the  award  was  sufficiently 
certain,  and  that  it  was  not  necessary  to  go 
through  the  process  of  deducting  the  less  sum 
from  the  greater.  Piatt  v.  Ifalej  2  M.  &  W.  391 ; 
M.  &  H.  191  ;  1  Jur.  368. 

Where  two  issues  were  raised  upon  one  breach, 
and  an  arbitrator  directed  a  verdict  to  be  entered 
for  the  plaintiff  upon  the  first  issue,  with  U. 
damages ;  and  upon  the  second  issue,  with.  13^. 
4i/.  damages ; — Held,  that  the  award  was  good, 


and  that  the  verdict  might  be  considered  as 
entered  for  lis.  id.  ^Smithy.  Festiniog  BaUtoay 
Company,  6  D.  P.  G.  190  ;  5  Soott,  255  ;  4  Bing. 
N.  C.  23  ;  3  Hodges,  305  ;  1  Jur.  844. 

A  prim&  facie  uncertainty,  or  want  of  con- 
clusiveness in  an  award,  does  not  vitiate,  if 
capable  of  being  rendered  certain  or  conclusive  ; 
and  the  award  may  be  good  or  bad  according  to 
the  event.  Aitoheson  v.  Cargey  {in  error),  9 
Moore,  381 ;  2  Bing.  199  ;  M'Clel,  367  ;  13  Price, 
639. 

An  award  that  two  persons  shall  pay  a  debt  in 
proportion  to  the  shaxes  which  they  held  in  a 
certain  ship,  the  ratio  of  their  shares  not  being  4 
subject  of  dispute,  is  sufficiently  certain.  WohU 
enherg  v.  Lage/nan,  6  Taunt.  254  ;  1  Marsh,  579. 

An  award  for  fixing  the  rule  for  calculating 
the  amount  of  money  to  be  paid,  without  stating 
the  result  of  such  calculation,  is  sufficiently 
certain.    Iliggins  v.  WUles,  3  M.  &  B.  382. 

Doubt  af  to  Xatten  Deeided.] — ^A  company 
having  given  notice  to  take  a  leasehold  hotel  be- 
longing to  and  occupied  by  the  plaintiff,  it  wa» 
referred  to  arbitration  to  ascertain  the  value  of 
the  hotel  and  premises,  and  the  damages  sus- 
tained or  to  be  sustained  by  the  plaintiff  by 
reason  of  the  company's  works,  and  the  amount 
of  compensation  to  be  paid  by  the  company  to 
the  ])laintiff  in  respect  thereof ;  the  arbitrator 
awarded  a  sum  to  the  plaintiff  as  the  compensa- 
tion to  be  paid  by  the  company  to  him  for  all  his 
interest  of  whatever  nature  in  the  leasehold  : — 
Held,  that  it  was  impossible  to  say  with  certainty 
whether  the  arbitrator  intended  or  not  to  include 
the  damages  in  this  award,  and  that  the  award 
was  too  imcertain  for  the  court  to  act  upon,  and 
that  the  bill  for  specific  performance  of  it  had 
rightly  been  dismissed,  though  the  plaintiff 
offered  to  waive  all  claims  for  damages  beyond 
the  award.  Wakefield  v.  Llanelly  Railway 
Dock  Company,  3  De  G.,  J.  &  S.  11. 

After  a  dissolution  of  partnership  between  A. 
and  B.,  they  referred  all  matters  in  difference  be- 
tween them  by  a  deed,  which  recited  that  B.  had 
deposited  with  C.  k  Go.  (bankers),  securities  for 
advances  to  B.,  as  sureties  for  A.,  and  that  A. 
being  indebted  to  C.  &  Co.  in  4,000/.,  B.had  mort- 
gaged to  them  securities  for  a  sum  not  exceeding 
3,000/. ;  there  was  a  proviso  that,  if  the  arbitra- 
tors should  award  any  money  to  be  paid  by  B.  to 
A.,  they  should,  if  the  mortgages  were  outstand- 
ing, authorize  such  payment  to  be  made  to  0.  & 
Ca  in  reduction  of  the  mortgaged  debts,  and 
should  further  award  that  A.  should,  at  the  time 
to  be  named  by  the  arbitrators,  pay  into  C.  & 
Co.'s  such  a  sum  as  would  be  sufficient  to  entitle 
B.  to  have  the  mortgage  discharged,  and  the 
securities  deposited  by  him  released.  The  arbi- 
trators found  that  3,221/.  was  due  from  B.  to  A.. 
and  that  the  mortgage  was  outstanding,  and 
ordered  B.  to  pay  that  sum  on  certain  days,  with 
liberty  to  pay  it  into  C.  &  Co.  It  was  alsc 
ordered,  that,  within  one  month  from  such  pay- 
ment, A.  should  pay  into  C.  &  Co.'s  such  a  sum 
as  would  be  sufficient  to  entitle  B.  to  have  the 
mortgage  discharged,  and.  the  securities  de- 
posited by  him  rdeaaed  : — Held,  bad,  for  waat 
of  finality.  HewUt  v.  Heuyitt,  4  P.  &  D.  598 ;  1 
Q.  B.  110. 

By  a  submission  between  A.  and  B.,  it  was  re- 
cited that  all  matters  in  difference  between  the 
parties  had  been  amicably  adjusted,  except  one 
relating  to  a  transaction  for  a  quantity  of  yarn, 
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"for  which  five  bills  of  exchange  for  1,000/.  each 
were  drawn,"  and  as  to  the  nature  and  circum- 
stances  of  and  attending  each  transactions  and 
bilK  and  it  was  agreed  that  the  same,  and  all 
matters  in  question  touching  and  concerning  or 
in  anywise  relating  thereto,  should  be  referred  to 
an  arbitrator.  The  arbitrator  awarded  that  the 
bills  and  moneys  thereby  secured  were  the  pro- 
perty of  A.,  and  that  the  bills  and  moneys  should 
be  forthwith  deliTered  and  paid  to  A.  ;  and  that, 
in  case  B.  should  have  received  the  whole  or  aiiv 
part  of  the  money  secured  on  the  bills,  B.  should 
pay  such  money  to  A.,  with  interest ; — Held,  that 
the  award  was  not  final  and  conclusive ;  the 
latter  part  not  being  immaterial,  but  within  the 
authority  given  by  the  submission.  Mar»hall, 
In  w.  3  Q.  B,  879  ;  3  G.  &  D.  263 ;  12  L.  J., 
Q.  B.  104. 

Beaaonable  Precision  Bequifite.] — An  arbitra- 
tor had  to  decide  ujwn  the  depth  at  which  a 
defendant  was  entitled  to  keep  a  weir  which 
{jcnned  back  the  water  of  a  river,  so  as  to  inter- 
fere with  the  plaintiff's  mill  higher  up  the 
stream,  and  to  determine  all  manner  of  rights 
of  water  between  the  parties  :  he  awarded  that 
the  defendant  was  entitled  to  maintain  his  weir 
to  the  depth  of  fourteen  inches  and  no  more,  and 
added  that  he  had  causQd  marks  to  be  placed, 
which  marks  pointed  out  the  depth  the  de- 
fendant was  to  keep  his  weir,  and  that  a  plan 
annexed  to  the  award  correctly  defined  and  de- 
scribed the  depth  of  the  weir  and  the  marks  : — 
Held,  that  the  award  sufficiently  pointed  out  the 
depth  of  the  weir  and  was  sufficiently  precise, 
although  it  made  no  provision  for  floods,  or  for 
regulating  the  depth  of  the  paddle  in  the  de- 
fendant's weir,  by  which  the  water  could  be  let 
off.  Johnson  v.  Latham,  2  L.  M.  &  P.  205  ;  20 
L.  J.,  Q.  B.  236. 

Upon  a  reference  of  a  cause  and  all  other 
matters  in  difference,  the  costs  of  the  cause  and 
of  the  reference  and  award  were  to  abide  the  re- 
sult of  the  award.  The  arbitrator  found  that 
the  plaintiff  had  no  cause  of  action  in  respect  of 
the  first  count ;  but  that,  in  respect  of  the  other 
counts,  the  defendant  was  indebted  to  the  plain- 
tiff in  68^.  9«.  7d. ;  and  that,  on  the  taking  of  all 
the  accounts,  including  that  sum,  the  plaintiff 
was  indebted  to  the  defendant  in  171.  Is,  5d.; 
which  sum  he  ordered  the  plaintiff  to  pay,  but 
i«aid  nothing  about  the  costs  : — Held,  that  this 
finding  was  sufficiently  certain,  the  matter  really 
referral  being  the  state  of  the  accounts  betwefcn 
the  parties,  which  was  the  result  to  be  ascer- 
tained; and,  consoquently,  that  the  defendant 
was  entitled  to  his  costs.  JTenntworth  v.  Brian, 
2  D.  &  L.  844 ;  1  C.  B.  131 ;  14  L.  J.,  C.  P.  134. 

A  cause,  and  the  rights  of  the  parties  in  re- 
lation thereto,  as  well  at  law  as  in  equity,  were 
referred  to  an  arbitrator,  with  power  to  order 
what  he  should  think  fit  to  be  done  by  either  of 
the  parties  respecting  the  matter  in  dispute.  The 
arbitrator  awarded  that  the  plaintiffs  would  be 
entitled  to  receive  from  the  defendants  two 
specified  sums  of  money  so  soon  as  they  should 
have  discharged  the  demands  of  certain  local 
agents  of  a  company,  which  the  plaintiffs  had 
nndertaken  to  satisfy,  and  upon  production  by 
the  plaintiff  to  the  defendants  of  the  vouchers 
of  the  local  agents,  and  upon  proof  that  the  de- 
mands had  b^n  discharged,  the  defendants  were 
to  pay  the  sums  to  the  plainti^  : — ^Held,  that 
the  award  was  final,  for,  that  either  tho.  words 


"upon  proof"  might  be  rejected  as  surpluFage, 
or  that  It  was  a  part  of  the  matter  itself  which 
the  parties  had  agreed  should  b&done,  and  there- 
fore was  correctly  stated  in  the  award.  Miller 
V.  De  Burgh,  4  Ex.  809;  1  L.,  M.  &  P.  177;  19 
L.  J.,  Ex.  127. 

Where  an  award  was,  that  **  nothing  was  due 
to  the  plaintiff,''  it  must  be  considered  as  intend- 
ing that  he  had  no  right  to  recover  in  the  action 
referred.  IHvkim  v.  Smith,  8  D.  &  R.  285  ;  *S'.  C, 
nom.  Bickifu  v.  Jarvis,  5  B.  Jc  G.  528. 

If  an  award  directs  one  of  two  things  to  bo 
done  in  the  alternative,  and  either  of  the  two  is 
uncertain  or  impossible,  it  is  incumbent  on  the 
party  to  perform  tho  other  of  them  which  is 
capable  of  being  performed.  Simmonds  v. 
Swaine,  1  Taunt.  549. 

Although  it  might  be  impossible  for  a  party  to 
{)erform  certain  parts  of  an  award,  yet  if  the 
award  in  each  instance  gives  an  alternative 
which  he  could  perform  it  is  sufficient.  Wharton 
V.  King,  2  B.  &  Ad.  528. 

An  award  that  A.  or  B.  shall  do  a  certain  act 
is  bad  for  uncertainty.  Lawrence  v.  Hodgson, 
1  y.  A:  J.  16. 

An  action  for  injury  to  houses  and  lands  was 
referred  to  an  arbitrator,  who  was  to  settle  at 
what  price  and  on  what  terms  the  defendant 
should  purchase  the  plaintiff's  property.  The 
order  oi  reference  gave  the  arbitrator  no  power 
to  determine  what  tiie  projierty  was,  nor  was  there 
any  dispute  on  the  subject.  He  fixed  a  certain 
sum  as  the  price  at  which  the  defendant  should 
purchase  the  plaintiff's  said  property,  and 
awarded  that  he  might  use  the  plaintiff's  name 
to  enforce  certain  rights  and  remedies  : — Held, 
that  the  award  was  not  bad,  on  the  ground  of  its 
not  8pecii3ing  what  the  "  property  "  was.  R&imd 
V.  Ilatton,  10  M.  &  W,  660;  2  D.,  N.  S.  446  ;  12 
L,  J.,  Ex.  7. 


1>.  AlterinfiT  an  Award. 

By  ArMtrator.] — After  delivery  of  an  award 
an  arbitrator  cannot,  though  within  the  time 
limited  by  the  submission,  correct  a  mistake  in 
the  calculation  of  figures,  by  making  another 
award.    Jrrine  v.  Elnon,  8  East,  64. 

An  alteration  by  an  umpire  of  the  sum 
awarded,  though  made  on  the  same  day,  and 
after  notice  of  making,  but  before  delivery  of 
the  award,  is  void ;  but  the  award  is  good  for 
the  original  sum  awarded,  which  is  still 
legible.  lien  free  v.  Bromley,  6  East,  309  ;  2 
Smith,  400. 

When  an  arbitrator  has  executed  an  instru- 
ment  as  and  for  his  award,  he  is  functus  officio 
and  cannot  of  his  own  authority  remedy  any 
mistake  that  he  mav  have  made  in  executing  it. 
Mordue  v.  Palmer,  6  L.  R.,  Ch.  22  ;  40  L.  J.,  Ch. 
8  ;  23  L.  T.  762  ;  19  W.  B.  86. 

Words  were  omitted  in  the  engrossment,  which 
were  in  the  draft  of  an  intended  award.  The 
arbitrator  executed  the  erroneous  engrossment. 
After  service  on  one  party,  the  arbitrator  dis- 
covered the  mistake  and,  before  the  time  for 
making  his  award  had  expired,  executed  a  fresh 
award  : — Held,  that  the  first  instrument  was  the 
award  of  the  arbitrator,    lb. 

An  arbitrator  awarded  that  a  plaintiff  had  no 
cause  of  action,  and  that  a  verdict  should  be 
entered  for  the  defendant ;  and,  by  mistake,  di- 
rected that  the  costs  of  the  reference  and  award 
should  be.  paid  by  the  defendant,  meaning  the 
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plaintiff : — ^Held,  that  haying  executed  his  award 
in  this  form  he  could  not  rectify  it,  JVard  v. 
Dean,  3  B.  &  Ad.  234. 

By  Court.] — An  arbitrator  deliyered  with  his 
award  the  following  written  statement: — "If 
either  party  should  desire  to  have  the  grounds 
upon  which  I  have  proceeded  in  making  my 
award,  they  are  as  follows."  He  then  stated  his 
grounds.  The  award  directed  a  verdict  for  the 
plaintiff  in  an  ejectment  to  recover  two  distinct 
closes,  and  the  written  statement  shewed  that 
he  was  entitled  to  one  of  them  only.  On  an 
application  to  amend  the  postca,  so  as  to  confine 
it  to  the  close  to  which  the  plaintiff  was  entitled, 
the  court  refused  to  correct  the  award  by 
the  collateral  statement.  Doe  d.  Oxenden  v. 
Cropj^r,  2  P.  &  D.  490 ;  10  A.  &  E.  197 ;  3  Jur.  678. 

BefeiTing  Back  by  Court.] — See  infra. 


c.  Beferrlnff  back  an  Award. 

i.  Jurisdiction  of  Court, 

SUtute.]— By  17  &  18  Vict.  c.  126,  s.  8,  it  is 
provided  that  in  any  case  where  reference  shall 
he  made  to  arbitration  as  aforesaid,  the  court  or 
judge  shall  have  power  at  any  time,  and  from 
time  to  time,  to  remit  the  matters  referred,  or 
any  or  either  of  them,  to  the  recofisideration  and 
re-determiTiation  of  the  said  arbitrator,  upon 
such  terms  as  to  costs  and  otherwise,  as  to  the 
said  court  or  judge  may  seem-  proper. 

In  what  Cases  applioable.]~Sect.  8  of  17  &  18 
Vict.  c.  125,  by  which  "  in  any  case  where  refer- 
ence shall  be  made  to  arbitration  as  afore- 
said," the  court  or  a  judge  shall  have  power 
to  remit  the  matters  to  the  arbitrator,  applies 
not  only  to  compulsory  references  provided  for  in 
sect.  6,  but  to  all  references  previously  provided 
for,  and  therefore  to  references  by  consent  within 
sect.  5.  Morris  v.  Morris,  2  Jur.,  N.  S.  542  ; 
S.  a,  sub  nom.  Moi-ris,  In  re,  6  El.  &  Bl.  383  ;  25 
L.  J.,  Q.  B.  261. 

A  submission  contained  a  clause,  that,  "  in  case 
of  any  motion  to  set  aside  the  award,"  the  court 
might  remit  the  matters  referred : — Held,  that 
such  clause  did  not  exclude  the  general  power 
of  the  court  to  remit  the  matters  under  sect.  8.  lb. 

The  object  of  that  section  was,  where  any 
error,  formal  or  otherwise,  had  occurred  which 
would  vitiate  the  award,  to  enable  the  courts  to 
send  it  back,  if  they  thought  fit,  to  the  arbitrators 
to  correct  such  error,  instead  of  setting  the 
award  wholly  aside.  Mills  v.  Bowyers  (^Society'), 
3  Kay  &  J.  66. 

The  reference  to  arbitration  of  a  question  of 
disputed  compensation,  pursuant  to  section 
180  of  the  Public  Health  Act,  1876,  is  a  sub- 
mission to  arbitration  by  consent,  within 
the  meaning  of  the  Common  Law  Proce- 
dure Act,  1854,  and  the  court  has  a  discretionary 
power,  under  section  8  of  that  act,  "at  any 
time  "  to  remit  the  award  back  to  the  reconside- 
ration of  the  arbitrator.  Warburton  v.  Hasling' 
den  Local  Boards  48  L.  J.  C.  P.  451. 

The  arbitrators  appointed  under  a  submission 
(with  no  power  of  extending  the  time  for 
making  the  award),  which  was  made  a  rule  of 
the  court  of  Chancery,  having  made  their 
award  after  the  time  specified,  the  court,  under 
3  &  4  Will.  4,  c.  42,  s.  39,  and  the  C.  L.  P.  Act  of 


1854,  8.  8,  enlarged  the  time  and  remitted  the 
matter  back  to  the  arbitrators.  Warner,  In  re, 
3  L.  B,  Eq.  261 ;  15  W.  R.  303. 

The  17  &  18  Vict.  c.  125,  s.  8,  does  not  autho- 
rize the  court  to  send  back  an  award  for  reconsi- 
deration by  the  arbitrators,  on  any  ground 
except  such  as  before  that  statute  would  have 
induced  it  to  set  asiide  the  award,  or  to  treat  it  as 
a  nullity  in  an  action  brought  upon  it.  Mills  v. 
Bouyyers  (^Society),  3  Kay  &  J.  66. 

The  rules  of  law  as  to  setting  aside  awards 
under  ordinary  references,  apply  to  compulsory 
references  ;  ^d  the  8  th  section  of  the  17  &  18 
Vict.  c.  125,  only  enables  the  court  to  remit 
the  matters  referred  to  tiie  arbitrator,  in  cases 
where  they  would  otherwise  set  aside  the  award. 
Hoqge  or  Hogg  v.  Burgess,  3  H.  &  N.  293  ;  27  L. 
J.,  Ex.  318  ;  4  Jur.,  N.  S.  668. 

Therefore  where  a  defendant  set  up  the  Statute 
of  Limitations,  and  the  plaintiff  relied  on  a 
running  account,  and  the  arbitrator  certified 
that  he  was  entitled  to  recover,  the  court  refused 
to  remit  the  matter  to  the  arbitrator,  on  an  affi- 
davit that  he  was  mistaken  as  to  the  law  and 
fact,    lb. 

Or  where  before  the  act  the  court  might  have 
remitted  the  matters  referred  if  the  submission 
had  contained  a  clause  empowering  the  court  to 
do  so.  Hodgkinson  v.  Fernie,  3  C.  B.,  N.  S.  189  ; 
27  L.  J.,  C.  P.  66. 

A  compulsory  reference  confers  upon  the 
master  the  same  powers,  and  imposes  upon  the 
parties  the  same  liabilities,  as  a  reference  under 
on  ordinary  submission,  rule,  or  order.  Baggalag 
V.  Borthwirk,  10  C.  B.,  N.  S.  61  ;  S,  C.,  nom. 
Baguly  v.  Markwich,  30  L.  J.,  C.  P.  342  ;  9  W. 
R.  537. 

Therefore  the  court  will  not  remit  the  matter 
to  the  master  for  reconsideration,  except  where 
there  is  ground  for  setting  aside  his  certificate. 
lb. 

ii.  I7ie  Application, 

Time.] — When  a  cause  was  referred,  with  all 
matters  in  difference  at  nisi  prius,  and  the  order 
of  reference  empowered  the  court,  in  the  event 
of  any  application  being  made  on  the  subject  of 
the  award,  to  refer  the  matter  back  to  the  arbi- 
trator for  further  consideration  : — Held,  that  the 
application  to  refer  back  must  be  made  within 
the  same  time  as  an  application  to  set  aside 
an  award.  Boe  d.  Bankes  v.  Holmes,  12  Q.  B. 
951. 

The  court  will  not  refer  matters  back  to  an 
arbitrator  where  there  has  been  a  long  delay  (e.g. 
three  years)  since  the  last  step  was  taken  upon 
the  award,  and  such  delay  is  not  satisfactorily 
explained ;  because  the  position  of  the  parties 
may  be  altered,  and  they  may  be  unable  to  pro- 
duce their  witnesses.  Doe  d.  Maynes  or  Mays  v. 
Cannew  or  Cannell,  1  B.  C.  C.  161 ;  22  L.  J.,  Q. 
B.  321 ;  17  Jur.  347. 

The  court,  in  the  exercise  of  its  discretion, 
will  take  into  consideration  the  lapse  of  time 
between  the  making  of  the  award  and  the  ap- 
plication to  remit,  and  refuse  the  order  to  remit 
on  the  ground  that  it  is  too  late.  Warburton  v. 
Hasling  den  Local  Board,  48  L.  J.,  C.  P.  451. 

The  court  has  discretion  to  entertain  an  ap- 
plication to  refer  back  an  award  if  made  within 
reasonable  time  or  for  good  cause  shewn,  though 
made  after  the  time  fixed  for  such  applications 
under  the  old  system  of  teims.  Leieetter  v. 
GrazebrooJt,  40  L.  T.  883. 
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Kut  b«  a  notion.] — ^Bat  the  court  will  re- 
f ise  to  send  buck  an  award  for  a  clerical  error 
in  the  absence  of  a  motion  to  impeach  the  award. 
Diri/a  t.  Pratty  16  C.  B.  162. 

To  what  Conrt  made.  ] — When  a  court  of  law 
has  referred  an  action  to  arbitration,  and  the 
arbitrator  makes  a  mistake  in  his  award,  any 
application  to  rcoiedj  the  mistake  must  be  made 
to  the  court  of  law  in  which  the  arbitration 
originated,  and  not  to  a  court  of  equity.  Graf- 
ka»  T.  TurnJmll,  44  L.  J.,  Ch.  538  ;  23  W.  R.  645. 


ilL  In  what  Cases  allowed^ 

To  lo-oonaidar  Eridonee.] — ^Where  a  letter- 
book,  containing  copies  of  letters  which  had 
been  adduced  in  evidence  before  an  arbitrator, 
and  marked  by  him  as  read,  was,  at  the  close  of 
the  case,  left  in  his  hands  in  order  that  he  might, 
before  making  his  award,  refer  to  the  copies  so 
adduced  ;  and  he  referr&d  to  a  copy  of  a  letter 
contained  in  the  book  which  had  not  been 
marked  as  having  been  adduced  in  evidence,  the 
coart  directed  t^t  the  case  should  be  referred 
back  to  the  arbitrator,  in  order  that  the  party 
against  whom  the  letter  complained  of  had  been 
used  might  have  an  opportunity  of  explaining 
its  contents  ;  but  refused  to  set  aside  the  award. 
I)ire»port  v.  Vickery,  9  W.  R.  701. 

Charget  EzoeuiTe.]— The  court  will  not  send 
back  an  award  to  arbitrators  merely  because 
their  charges  for  making  the  award  are  excessive, 
and  are  calculated  on  a  principle  differing  from 
that  which  either  of  the  parties  believed  they 
would  adopt  ^  Baker  v.  Stevens,  14  L.  T.  448. 

To  ilnd  88]>arate  Iflsuei.  ]->Action  for  money 
payable  for  board  and  lodging,  and  for  several 
other  claims.  Pleas :  never  indebted,  and  set- 
oft  for  use  and  occupation  and  other  debts.  The 
cause  being  referred,  with  power  to  the  court  to 
remit  it  to  the  arbitrator  in  case  of  the  award 
being  objected  to,  the  arbitrator  directed  a  ver- 
dict for  the  plaintiff  on  the  first  issue,  and  for 
the  defendant  on  the  second.  The  defendant 
applied  to  the  arbitrator  to  know  how  much  he 
had  allowed  the  plaintiff  to  deduct  from  the  rent 
in  arrear  ;  the  arbitrator  in  answer  stated  that 
he  had  made  only  a  rough  estimate,  finding  that 
the  rent  in  arrear  far  exceeded  the  board  and 
lodging,  which  he  said  was  the  only  claim  which 
the  plaintiff  bad  made  out.  On  taxation,  the 
master  allowed  all  the  plaintiffs  costs  incurred 
in  support  of  any  part  of  his  claim  as  costs  of 
the  first  issue.  The  conrt  referred  the  case  back 
to  the  arbitrator,  in  order  that  he  might,  if  he 
thought  fit,  find  separately  as  to  the  different 
items  contained  in  the  declaration.  Gore  v. 
Baker,  4  El.  &  Bl.  470 ;  24  L.  J.,  Q.  B.  94  ;  1 
Jur.,  N.  8.  425.  A  P.,  HeVahy  v.  Brown,  1  H. 
&N.729;  26  L.  J.  Ex.  217. 

Statement  of  Facts  ineoniif  tent  with  Award.  ] 
— ^An  action  against  an  attorney,  for  negligently 
•preparing  a  conveyance  of  land  to  the  plaintiff, 
was  referred  with  all  matters  in  difference.  The 
plaintiffs  case  was,  that  many 'words  in  the 
deed  were  written  on  erasures,  which  were  not 
noticed  in  the  attestation ;  that  the  deed  was  in 
other  respects  incorrect  and  improperly  pre- 
pared ;  and  that,  by  reason  thereof,  the  plaintiff 
was  prevented  from  mortgaging.    The  arbitrator 


ordered  a  verdict  to  be  entered  for  the  defendant, 
and  awarded  that  it  was  proved  before  him,  that 
the  erasures  in  the  conveyance  were  made  before 
the  deed  was  executed.  On  motion  to  set  aside 
the  award,  on  the  ground  that  the  facts  therein 
stated  did  not  warrant  a  finding  for  the  defend- 
ant :— Held,  that  the  statement  of  facts  by  the 
arbitrator  did  not  shew  that  his  decision  pro- 
ceeded on  that  fact,  and  therefore  that  no  ground 
appeared  for  reviewing  his  award.  Lan/joster 
V.  Hemin^tm,  4  A.  Jc  E.  345  ;  5  N.  &  M.  638. 

Clerioal  Error.] — Where  an  arbitrator  made 
an  award  describing  the  plaintiff  by  a  wrong 
Christian  name,  the  court  sent  it  back  to  him  for 
correction,  llowett  v.  Clem^nUy  7  M..SlQ.  1045  ; 
8  Scott,  N.  R.  851  ;  2  D.  &  L.  649  ;  14  L.  J.,  Q.  B. 
75  ;  9  Jur.  10,  17. 

Where  an  arbitrator,  in  making  his  award, 
described  the  defendant  by  a  wrong  Christian 
name,  the  court  sent  the  award  back  to  be 
amended.    Baries  v.  Pratt,  16  C.  B.  536. 

Bnle  for  Payment  of  Honey.  ]->A  reference 
contained  a  clause,  that  in  the  event  of  any 
application  being  made  to  the  court  on  the  sub- 
ject of  the  awaid,  the  court  should  have  power 
to  remit  the  matter  to  the  arbitrator  for  recon- 
sideration : — Held,  that  a  rule  for  payment  of 
money  under  the  award  was  "  an  application  on 
the  subject  of  the  award  **  within  the  clause,  and 
empowered  the  court  to  remit  the  matters  to  the 
arbitrator.  Johnson  v.  Latham,  1  L.,  M.  k  P. 
848  ;  19  L.  J.,  Q.  B.  329. 

Hatter  not  Brought  before  Arbitrator.  ]— An 
application  to  remit  an  award  upon  a  reference 
of  all  matters  in  difference  upon  the  ground  that 
the  arbitrator  had  omitted  to  decide  upon  a 
cross-claim  was  refused,  upon  the  grouna  that 
it  did  not  appear  that  the  matter  had  been 
brought  before  the  arbitrator.  Erskin  r  v.  Wal- 
lac?,  12  W.  R.  134. 

To  Certify  for  CoBts.]— Where  an  arbitrator 
had  awarded  a  ^plaintiff  less  than  20/.  in  an 
action  of  contract,  but  by  inadvertence  had 
omitted  to  certify  that  the  cause  was  fit  to  be 
tried  before  a  judge  of  a  superior  court,  the 
court  allowed  the  matter  to  go  back  to  the  arbi- 
trator for  amendment  at  the  expense  of  the 
plaintiff.     Gross  v.  Cross,  13  C.  B.,  N.  S.  253. 

A  cause  was  referred  at  nisi  prius,  and  the  order 
contained  a  clause  enabling  the  court  to  refer  it 
back  to  the  arbitrator.  The  arbitrator  certified 
that  less  than  20/.  was  due,  and  expressed  an 
opinion  that  the  cause  was  a  proper  orni  to  be 
tried  in  the  superior  court : — Held,  that  the  court 
had  no  power  to  refer  it  back  to  the  arbitrator 
to  certify  as  to  the  propriety  of  its  being  tried  in 
the  superior  court,  but  that  the  proper  course 
was  to  lay  the  arbitrator's  certificate  before  the 
judge  at  nisi  prius,  who  would  then  exercise  his 
discretion.     Webber  v.  Lee,  1  D.  &  L.  585. 

Where  an  action  for  injury  to  a  mill-stream, 
to  which  the  defendant  pleaded,  denjing  the 
rights  set  up  in  the  declaration,  was  referred,  and 
the  arbitrator  found  for  the  plaintiff  on  every 
issue,  but  awarded  only  a  farthing  damages,  and 
refused,  after  the  award  was  m^e,  to  grant  a 
certificate  for  costs,  the  court  declined  to  send 
back  the  award  to  the  arbitrator,  under  a  clause 
in  the  reference,  that,  in  the  event  of  any  dis- 
pute arising  npon  the  award,  it  might  be  sent 
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back  to  be  rccoosidered  and  amended.  Bury  v. 
Dunn,  1  D.  &  L.  141  ;  12  L.  J.,  Q.  B.  351  ;  7 
Jur.  703. 

An  action  of  trespass  was  referred,  the  arbitra- 
tor  found  for  the  plaintiif  for  2Z.  14*.  and  gave 
no  certificate.  After  some  lime  the  plaintiff 
obtained  eif  parte  from  the  arbitrator  a  doca- 
moot  stating  that  there  was  sufficient  reason  for 
bringing  the  action  : — Held,  that  the  court  would 
not  act  on  the  document  merely,  and  remitted 
the  award  to  the  arbitrator.  JIarland  v.  Xew- 
cantle'Vpm'Tyne  (^Mayor),  39  L.  J.,  Q.  B.  67. 

On  grouLd  of  Miitake.] — If  a  mistake  has  been 
made  in  an  award,  not  apparent  on  the  face  of 
it,  and  such  mistake  is  admitted  in  an  affidavit 
by  the  arbitrators,  such  an  admission  is  sufficient 
to  'authorize  the  court  to  set  aside  the  award 
under  the  former  practice,  or  to  refer  it  back 
under  the  statute.  MUlt  v.  Boicyert  (^Society'), 
3  Kay  &  J.  60. 

So  also  if  the  arbitrators  insist  that  they  have 
made  no  mistake,  but  state  the  principle  upon 
which  they  made  the  award,  and  the  court  is  of 
opinion  that  such  principle  is  not  consistent  with 
the  reference.    Ih. 

The  court  will  admit  evidence  of  an  arbitrator 
in  explanation  of  his  award  ;  and  when  it  ap- 
)XiaTB  from  such  evidence  that  there  has  been  a 
mistake  on  his  part,  either  as  to  the  subject- 
matter  referred  to  him,  or  in  point  of  legal  prin- 
ciple affecting  the  basis  on  which  the  award  is 
made,  the  award  will  be  set  aside  or  referred  back 
to  the  arbitrator.  Bare  Valley  Jiailway  Q*m- 
pany,  In  re,  6  L.  R.,  Eq.  429 ;  37  L.  J.,  Ch.  719. 

Where  a  submission  contains  a  clause  which 
gives  power  to  an  arbitrator  to  state  a  special 
case,  and  he  is  not  desired  by  either  party  before 
the  award  is  made  to  exercise  that  power,  the 
court  will  not,  on  a  letter  of  his  written  after  the 
award,  disclosing  the  legal  principle  on  which  he 
made  his  award,  set  it  aside  or  send  it  to  him  for 
revision,  although  the  letter  was  written  with  a 
view  of  raising  the  question  whether  the  prin- 
ciple on  which  it  was  based  was  sound.  London 
Bock  Company,  In  re,  32  L.  J.,  Q.  B.  30 ;  7  L.  T. 
381;  11  W.  R.  89. 

An  arbitrator,  to  whom  an  action  for  a  claim 
above  20/.  had  been  referred  as  a  matter  of  ac- 
count, awarded  to  the  plaintiff  a  sum  less  than 
20/.,  and  certified  that  the  action  was  fit  to  be 
brought  in  a  superior  court,  but  gave  no  other 
certificate.  The  master  having  taxed  the  costs 
on  the  lower  scale,  the  arbitrator  on  being  ap- 
plied to  on  behalf  of  the  plaintiff,  stated  in  effect 
that  he  intended  by  his  certificate  to  give  the 
plaintiff  his  costs.  The  court  gave  the  plaintiff 
leave,  at  his  own  expense,  to  refer  the  matter 
back  to  the  arbitrator.  Caswell  v.  Groueott,  31 
L,  J.,  Ex.  361 ;  6  L.  T.  290. 

Words  were  omitted  in  the  engrossment  of 
an  award  which  were  in  the  draft.  The  arbi- 
trator executed  the  erroneous  engrossment. 
After  service  on  one  party,  the  arbitrator  dis- 
covered the  mistake,  and 'before  the  time  for 
making  his  award  had  cxpire<l,  executed  a  fresh 
award : — Held;  that  the  first  instrument  was  | 
the  award  of  the  arbitrator,  but  that  it  must 
be  referred  back  to  him  to  reconsider  and  rede- 
termine the  matter  with  regard  to  the  mistake 
made  therein.  Mordue  v.  Palmer,  6  L.  R.,  Ch. 
22 ;  40  L,  J.,  Ch.  8 ;  23  L.  T.  752 ;  19  W.  R,  36, 

After  an  award  in  favour  of  B.  against  W.  on 
a  aabmiwica  between  them,  whioh  contained  a 


clause  empowering  the  court  to  remit  the  mat- 
ters to  the  reconsideration  of  the  arbitrators,  W^. 
moved  to  send  back  the  award  to  the  arbitrators, 
on  the  ground  that  since  the  award  he  had  dis- 
covered a  letter  in  the  handvfYiting  of  B.,  which 
contained  material  evidence  in  his  favour.  The 
arbitrators  deposed,  that  had  snch  ir  letter  in  the 
handwriting  of  B.  been  produced  at  the  reference, 
their  decision  would  have  been  ftiaterially  affected. 
B.,  in  answer,  swore  that  the  letter  was  not  in 
his  handwriting,  but  was  an  absolute  forgerj'. 
The  court  remitted  the  case  to  the  arbitrators 
for  them  to  say  if  the  letter  was  in  B.'s  hand- 
writing, and  if  they  found  that  it  was,  then  for 
them  to  reconsider  the  matters  in  difference. 
Bumard  v.  Wainwri^ht,  1  L.,  M.  k  P.  455  ;  19 
L.  J.,  Q.  B.  423. 

An  award  will  not  be  sent  back  to  the  arbi- 
trator on  the  ground  that  he  has  made  a  mistake 
in  the  legal  principle  upon  which  his  award  is 
based,  except  where  the  arbitrator  himself  admits 
the  mistake.  Binn  v.  Blake,  10  L.  R.,  C.  P.  388 ; 
44  L.  J.,  C.  P.  276 ;  32  L.  T.  489. 

An  action  for  the  balance  of  an  account  was 
referred  to  two  local  engineers.  The  arbitrators, 
believing  that  they  had  power  over  costs, 
awarded  the  plaintiff  the  full  amount  claimed, 
and  adjudged  that  each  party  should  pay  his 
own  costs.  When  they  discovered  that  costs 
followed  the  event,  they  concurred  in  an  affidavit 
to  the  effect  that  they  would  have  awarded  the 
plaintiff  a  less  sum  if  they  had  thought  that  the 
whole  costs  would  fall  upon  the  defendant : — 
Held,  that  the  mistake  of  the  arbitrators  was  no 
ground  for  sending  back  the  award.  Allen  v. 
Greenslade,  33  L.  T.  567. 

A  cause  was  referred  to  a  master.  At  the 
arbitration  it  was  admitted  that  something 
was  due  to  the  plaintiff.  The  master  loertificd 
that  nothing  was  due.  It  was  admitted  an  all 
hands  and  stated  by  the  master  that  he  had 
made  a  mistake.  The  defendant,  however,  ob- 
jected to  the  matter  going  back  to  the  arbitra- 
tor : — Held,  that  the  court  had  power,  and 
ought  to  send  it  back.  Flynn  v.  Rohertfirti^ 
4  L.  R.,  C.  P.  324  ;  38  L.  J.,  C.  P.  240  ;  17  W.  R, 
767. 

When  an  award  is  good  upon  the  face  of  it  the 
court  will  not  send  it  back  to  the  arbitrator  upon 
affidavits  shewing  that  the  arbitrator  has  wrongly 
decided  a  point  of  law.  Fuller  v.  Fentriei,  3 
C.  B.  705  J  16  L.  J.,  C.  P.  79 ;  10  Jur.  1057. 

Nor  for  an  alleged  mistake,  not  manifest  or  ap- 
parent on  the  face  of  it,  or  admitted  by  any  affi- 
davit or  statement  of  the  arbitrator.  'Zoekicood 
V.  Smith,  10  W.  R.  628. 

The  court  will  not  send  an  award  back  to  an 
arbitrator  to  correct  an  alleged  mistake,  which, 
when  applied  to,  he  does  not  admit,  although  in  a 
matter  not  within  the  original  submission,  but 
included  in  the  award  by  virtue  of  some  new 
agreement  between  the  parties  pending  the  re- 
ference. Walton  V.  Swana^e  Pier  Company.  10 
W.  R.  629. 

For  Se-ezeention  by  Arbltraton.] — When  an 
award  has  been  executed  by  one  of  several  arbi- 
trators at  a  different  time  and  place  from  the 
others,  or  when  any  similar  error  has  occurred, 
involving  no  misconduct  in  the  arbitrators  or 
substantial  injustice  to  the  parties,  the  aveard 
will  not  be  set  aside,  but  will  be  sent  back  to  the 
same  arbitrators  to  be  re-executed  or  corrected. 
Amnmg  t.  Hartley,  27  L.  J.,  Bx.  145. 
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This  course  was  taken  even  when  a  third  arbi- 
trator, called  in  by  two  others,  had  not  only 
heard  the  whole  of  the  evidence  already  taken 
read  over  to  him,  but  had  asked  questions  of  the 
witnesses  without  notice  to  and  in  the  absence  of 
the  parties  and  their  attorneys.    lb. 

To  state  Case.] — The  court  will  not,  where  the 
master  has  declined  to  state  a  case,  remit  the 
matter  to  him,  in  order  to  give  one  of  the  parties 
an  opportunity  of  applying  to  the  court  to  direct 
a  case  to  be  stated.  BaggtUay  y.  Bortkwrji,  10 
C.  B..  N.  8.  61 ;  S.  C,  nom.  JSaguly  v,  Markwick^ 
30  L.  J.,  C.  P.  342 ;  9  W.  R.  537.  8.  P.,  HoU 
Unoay  t.  FrancU,  9  G.  B.,  N.  S.  559;  aihlon,  y. 
Parker,  6  L.  T.  584. 

Form  of  Seod  settled  by  Court  inatead  of 
reforenoe  back.] — Cross  petitions  for  divorce  by 
husband  and  wife  were  withdrawn  at  the  hear- 
ing, upon  terms  which  included  the  execution  of 
ft  separation  deed  to  be  settled  by  a  counsel 
agr^d  upon  in  case  of  difference,  and  to  contain 
**  all  usual  terms  as  to  access  to  children,  &c." 
The  parties  could  not  agree,  and. the  counsel 
settled  a  deed,  providing  that  the  wife  should 
have  the  sole  custody  of  the  children,  two  boys 
of  thirteen  and  fourteen,  for  half  their  vacations  : 
— Held,  in  an  action  by  the  liinfc  for  specific  pcr- 
tormance  of  the  agreement,  that  these  provisions 
reUtted  to  custody  and  not  access,  and  it  was  be- 
yond the  poweiH  of  the  counsel  to  insert  them. 
That  the  court  had  power  to  settle  the  proper 
form  of  deed  instead  of  referring  it  back.  Erer- 
9hrd  V.  £rer$ked,  46  L.  T.  690  ;  30  W.  R.  732. 


iv.  Duty  of  Arlntrator  whi'n  Award  »ent 

hack, 

Votiee  to  Attend,] — When  an  award  is  sent 
back  the  arbitrator  is  not  bound  to  give  the  par- 
ties notice  to  attend  him  thereon,  Ilowett  v. 
Clements,  1  C.  B.  128. 

By  a  reference  the  court  had  power,  on  the 
validity  of  an  award  being  disputed,  to  remit 
the  matters  referred  to  the  reconsideration  of  the 
arbitrator.  An  award  having  been  made,  and 
containing  a  defect,  the  attorneys  agreed  ver- 
bally that  the  arbitrator  should  amend  it ;  sub- 
sequently to  which 'the  attorney  of  one  party 
obtained  a  judge's  order  that  the  matters  re- 
ferred should  be  remitted  to  the  arbitrator  for 
his  reconsideration.  The  arbitrator  altered  the 
award  without  giving  notice  to  either  party  of 
hia  intention  so  to  do  ;  neither  party  having  re- 
quested him  to  hear  fresh  evidence,  and  he  did 
not  recite  the  judge's  order  : — Held,  that  the  arbi- 
trator was  not  bound  to  give  notice  to  the  parties, 
or  to  recite  the  judge's  order.  Baker  v.  Uvnter, 
4  D.  fc  L.  696  ;  16  M.  &  W.  672  ;  16  L.  J.,  Ex. 
203 ;  S,  P.,  Johnson  v.  Latham,  2  L.,  M.  &  P. 
205  ;  20  L.  J.,  Q.  B.  238. 

Troih  Sridenee.] — ^Where  an  order  of  reference 
ha^  a  clause  empowering  the  court,  if  the  award 
is  disputed,  to  remit  the  matters  for  the  recon- 
sideration of  the  arbitrator,  and  the  case  is 
remitted,  the  arbitrator  must  hear  fresh  evidence, 
if  tendered,  as  on  the  original  reference. 
XiehoUs  ▼.  Warren,  6  Q.  B.  615  ;  2  D.  dc  L.  549. 

Bat  where  a  case  had  been  once  so  remitted, 
and  the  arbitrator  had  declined  to  hear  more 
evidence,  but  amended  his  award,  deciding  in 
favour  of  the  same  party  as  b^re,  and  on 


motion  to  set  aside  such  award  the  other  party 
opposed  a  further  reference  to  the  same  arbi- 
trator, the  court  set  aside  the  award.    Ib» 

An  award,  uncertain  in  respect  of  a  direction 
as  to  the  payment  of  costs,  was  sent  back  to  the 
arbitrator  to  set  it  right  on  the  face  of  it :  he 
made  a  supplemental  award  for  that  purpose, 
and  ordered  that  the  costs  occasioned  by  sending 
it  back  should  be  paid  by  the  party  who  resisted 
the  award : — Held,  that  the  supplemental  award 
might  be  made  without  hearing  the  parties. 
Morris,  7j»  m  6  £1.  &  Bl.  383 ;  25  L.  J.,  Q.  B. 
261  ;  2  Jur.,  N.  8,  542. 

Where  an  award  is  referred  back  for  the  pur- 
pose of  a  specific  alteration  in  or  addition  to 
such  award  (as  the  determination  of  the  amount 
of  costs  awarded  by  the  arbitrator  to  be  paid  by 
one  of  the-  parties),  he  is  not  bound  to  hear  fur- 
ther evidence  on  the  general  merits  discovered 
and  tendered  after  the  making  of  the  original 
award.  Huntley,  In  re,  1  El.  k.  Bl.  787  ;  22 
L.  J.,  Q.  B.  277  ;  17  Jur.  571. 

Award  font  baek  on  One  Point.] — An  arbi- 
trator had  to  dedde  upon  the  depth  at  which. a 
defendant  was  entitl^  to  keep  a  weir,  which 
penned  back  the  water  of  a  river  so  as  to  inter- 
fere with  the  plaintiff's  mill  higher  up  the 
stream,  and  to  determine  all  manner  of  rights  of 
water  between  the  parties.  The  costs  of  the 
reference  and  award  were  in  the  arbitrator's  dis- 
cretion, and  in  the  event  of  any  application 
being  made  the  court  might  send  the  matters 
referred,  or  any  of  them,  baek  for  reoonsidera^ 
tion.  The  award,  after  deciding  all  matters  in 
difference,  added*,  that  for  the  better  defining  the 
height  of  the  weir  such  permanent  marks  should 
be  placed  as  B.  should  direct.  This  direction 
being  held  bad  as  a  delegation  of  authority,  the 
court  remitted  the  awai^  to  the  arbitrator  for 
the  purpose  of  reconsidering  the  prospective 
directions  that  should  be  given  for  defining  the 
depth  at  which  the  defendant  might  maintain 
his  weir.  The  arbitrator,  without  calling  the 
parties  before  him,  made  a  new  award,  repeating 
verbatim  the  terms  of  the  old  award,  that  the 
plaintiff  should  pay  the  costs  "of  this  my 
reference  and  of  this  my  award,*'  and  as  to  all 
other  matters  except  as  to  the  prospective  direc- 
tions, on  which  he  awarded  as  above  stated  : — 
Held,  that  the. arbitrator  had  adopted  a  proper 
course  in  making  a  new  award,  reiieating  the  old 
adjudication  as  to  the  matters  not  sent  back  to 
him,  and  the  adjudication  on  the  matters  remitted 
for  consideration.  Joh/Mo^i  v.  Laiham,  2  L.  M. 
&  P.  205  ;  20  L.  J.,  Q.  B.  236. 

What  Amendment  tnlEoient.] — An  arbitrator 
in  making  his  award  in  favour  of  a  party,  by 
mistake  called  him  David  instead  of  Daniel. 
The  aVard  having  been  sent  back  to  him  for 
amendment,  he  wrote  at  the  bottom  of  it  the 
following  certificate  :  **  In  pursuance  of  a  rule 
of  court,  I  do  hereby  certify  that  this  my  award 
ought  to  be  amended  by  substituting  the  name 
of  Daniel  P.  for  the  name  of  David  P.^  the  name 
David  P.  having  been  inserted  therein  by  mistake, 
instead  of  Daniel  P/'  : — Held  a  sufficient  amend- 
ment. Baylies  v.  Pratt,  17  C.  B.  183  ;  25  L.  J., 
C.  P.  71. 

Te  whom  Bemitted.] — By  an  order  an  action 
was- referred  to  the  award  of  twelve  persons,  six 
to  be  named  by  each  party,  and  In  the  event  of 
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either  of  the  parties  disputing  the  validity  of 
the  award,  the  court  should  have  power  to  remit 
the  matters  referred,  or  any  of  them,  to  the 
reconsideration  of  the  twelve  persons ;  and  in 
the  event  of  either  of  the  parties  declining  to 
act,  or  dying  before  they  or  he  should  have  made 
their  or  his  award,  the  parties  might,  or  if  they 
could  not  agree,  one  of  the  barons  of  the  court 
might,  appoint  fresh  arbitrators.  After  the  arbi- 
trators nad  made  an  award  one  of  the  twelve 
died  : — Held,  that  the  court  had  power  to  remit 
the  matters  referred  to  the  surviving  eleven,  and 
a  fresh  arbitrator  to  be  appointed  in  pursuance 
of  the  power  of  the  submission.  Zord  v.  HatO' 
kins,  2  H.  &  N.  55. 


d.  Settinar  aside  Award. 

i.  On  what  Grounds. 

¥iitako  moit  be  Apparent  on  Award.  ^ — An 
award  made  by  a  barrister  cannot  be  questioned, 
on  the  ground  of  any  statement  not  appearing 
on  the  face  of  the  award,  or  annexed  to  it. 
Ml'Wams  v.  Jones,  5  M.  &  R.  3  ;  S,  P.,  Wade  v. 
Malpas,  2  B.  P.  C.  638. 

It  is  final  between  the  parties,  unless  the  ob- 
jection is  apparent  on  the  face  of  it.  tSJtarman 
V.  Bell,  5  M.  &  S.  604. 

No  objection  can  be  taken  on  the  ground  of  a 
mistake  in  point  of  law,  unless  the  grounds  of 
the  objection  appear  upon  the  award,  or  in  some 
authentic  shape  before  the  court.  Price  v, 
Jones,  2  Y.  &  J.  114. 

A  mistake  of  the  arbitrator  is  no  ground  for 
setting  aside  an  award  good  on  the  face  of  it. 
Phillips  V.  Evans  or  Edwards,  12  M.  &  W.  309  ; 
I  D.  &  L.,  463  ;  13  L.  J.,  Ex.  80 ;  S,  P.,  Delver 
V.  Barnes.,  1  Taunt.  48. 

The  court  will  not  set  aside  an  award  for  an 
objection  in  point  of  law  not  apparent  on  the 
face  of  it,  as  upon  a  suggestion  that  the  arbitra- 
tor improperly  treated  as  a  penalty  that  which 
was  by  the  express  contract  of  the  parties  stipu- 
lated as  ascertained  damages.  Fuller  v.  Fen- 
wick,  3  C.  B.  705  ;  16  L.  J.,  C.  P.  78 ;  10  Jur. 
1057. 

So,  whether  it  is  the  award  of  a  professional  or 
of  a  lay  arbitrator,    lb. 

Or  by  Contemporaneooi  Document.]— A  mis- 
take by  the  arbitrator  as  to  the  legal  effect  of  his 
finding  is  no  ground  for  setting  aside  an  award. 
An  action  was  referred,  the  costs  of  the  cause  to 
abide  the  event.  The  award  gave  damages  to 
the  plaintiffs,  but  directed  that  the  defendants 
should  retain  certain  goods ;  as  to  the  defend- 
ant's counter-claim  the  finding  was  for  the  plain- 
tiffs. The  defendants  applied  to  refer  back  the 
award  on  an  affidavit  by  the  arbitrator  that  it 
did  not  carry  out  his  instructiouB  or  effect  his 
intentions,  that  when  he  signed  it  he  thought 
the  effect  of  the  defendant's  retaining  the  goods 
would  be  to  give  them  the  costs  of  their  counter- 
claim, and  that  he  wished  the  award  referred 
back  to  him  : — Held,  that  no  grounds  were  dis- 
closed for  disturbing  the  award.  Greenwood  v. 
Brownhill,  44  L.  T.  47— C.  A. 

By  an  order  under  17  &  18  Vict.  c.  125,  s.  3,  a 
cause  was  referred,  nothing  being  said  about 
costs.  The  umpire  *'  adjud^Kl  that  the  defend- 
ant should  pay  to  the  plaintiff  169^.  0«.  M,  in 
full  of  all  demands  in  the  action."  The  award 
was  acoompanied  by  a  note  from  the  umpire  to 


the  plaintiff,  on  a  separate  piece  of  paper,  but 
not  annexed  to  the  award,  in  which  the  umpire 
expressed  an  opinion  that  the  costs  of  the  action, 
and  of  the  reference  and  award,  should  be  paid 
by  the  defendant,  and  that  he  would  have  so 
ordered,  but  that  he  could  not  do  so,  inasmuch 
as  the  order  of  reference  was  silent  as  to  costs : — 
Held,  that  the  parties  were  bound  by  the  award, 
and  that  the  accompanying  note  could  not  be 
looked  at.  Leggo  v.  Young,  16  C.  B.  626  ;  24 
L.  J.,  C.  P.  200. 

Upon  a  compulsory  reference  to  the  master,  he 
made  his  awaid,  and  wrote  a  letter  (without  re- 
ferring to  his  letter  in  the  award)  of  the  same 
date  to  the  parties,  expressing  his  opinion  upon 
the  matter  generally.  Upon  motion  to  set  aside 
the  award  or  refer  it  back  to  the  master  for  re- 
consideration, on  the  ground  that  his  letter,  con- 
temporaneous with  the  award,  clearly  shewed 
the  award  to  be  bad  : — Held,  that  the  letter 
formed  no  part  of  the  award,  and  unless  it  sub- 
stantially formed  part  of  the  award  and  was  in- 
tended to  do  so,  there  was  no  ground  for  the 
rule.  Holdgate  v.  Killieh,  7  H.  &N.  418  ;  31 
L.  J.,  Ex.  7  ;  5  L.  T.  358  ;  10  W.  R.  19. 

If  an  arbitrator  professes  to  decide  upon  the 
law,  and  he  mistakes  it,  the  court  will  set  aside 
the  award,  although  his  reasons  do  not  appear 
upon  the  face  of  the  award,  but  only  upon 
another  paper  delivered  tlierewitlu  Kent  v. 
Ehtoh,  3  East,  18. 

An  arbitrator,  with  a  view  of  enabling  one  of 
the  parties  to  make  an  application  to  the  court, 
after  the  publication  of  his  award,  stated  matters 
which  shewed  he  had  put  a  mistaken  construc- 
tion on  the  rule  of  reference,  and  had  misdecided 
accordingly ;  the  court  received  affidavits  of 
these  facts,  and  set  aside  the  award,  notwith- 
standing on  the  face  of  it  there  was  no. objec- 
tion. Jones  V.  Corry,  5  Bing.,  N.  C.  187 ;  7  D. 
P.  C.  299  ;  7  Scott,  106  ;  3  Jur.  149. 

The  court  will  not  set  aside  an  award  on  the 
ground  that  the  arbitrator  has  made  a  mistake 
in  law  or  fact,  unless,  perhaps,  the  mistake  is 
either  apparent  on  the  face  of  tbe  award,  or  ap- 
pears in  some  document  delivered  by  the  arbi- 
trator contemporaneously  with  it,  or  perhaps  by 
the  affidavit  of  the  arbitrator.  Ilogge  or  Hogg 
V.  Burgess,  3  H.  &  N.  293  ;  27  L.  J.,  Ex.  318  j  4 
Jur.,  N.  S.  668. 

If  a  mistake  has  been  made  in  an  award,  not 
apparent  on  the  face  of  it,  and  such  mistake  ia 
admitted  in  an  affidavit  by  the  arbitrators,  such 
an  admission  is  sufficient  to  authorize  the  court 
to  set  aside  the  award.  Mills  v.  Bowyera 
QSociety^,  3  Kay  &;  J.  66. 

The  decision  of  an  arbitrator,  whether  a  law- 
yer or  a  layman,  is  binding  on  the  parties  both  in 
matters  of  law  and  in  matters  of  fact,  unless 
there  has  been  fraud  or  corruption  on  his  part, 
or  there  is  some  mistake  of  law  apparent  on 
the  face  of  the  award,  or  of  some  paper  accom- 
panying and  forming  part  of  the  award.  Hodg- 
kinson  v.  Femie,  3  C.  B.,  N.  S.  189 ;  27  L.  J., 
C.  P.  66.  S.  P.,  London  Boek  Company,  In  re, 
32  L.  J.  Q.  B.  30  ;  7  L.  T.  381  ;  11  W.  R.  89. 

Compare  cases  ante,  cols.  347,  348. 

lliitake  ae  to  Effeot  of  Xyidenee.]  —  The 
court  will  not  set  aside  the  certificate  of  an 
arbitrator,  any  more  than  an  award,  on  the 
ground  of  a  mistake  as  to  the  effect  of  evidence. 
Price  V.  Price,  9  D.  P.  C.  334  ;  5  Jur.  6  ;  &  P., 
Wilson  V.  King,  2  C.  &  M.  689  ;  4  Tyr.  997. 
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Xstten  ef  Law.^ — ^The  court  will  not  open  an 
award  on  a  suggestion  that  the  arbitrator  is  mis- 
taken in  the  law  ;  facts  as  well  as  law  having 
been  referred  to  him,  and  his  award  being  silent 
as  to  the  grounds  of  his  decision.  Bouttilier  v. 
Thick,  1  D.  &  R.  366. 

In  such  case  the  award  is  final  and  conclusive ; 
and  the  a)urt  will  not  open  it  or  set  it  aside,  un- 
less the  principles  upon  which  he  has  decided 
are  apparent  on  the  &ce  of  the  award.  Payne 
T.  Maury,  9  Moore,  666. 

An  award  made  by  a  barrister  cannot  be  im- 
peached on  the  ground  of  his  having  decided 
contrary  to  law.  Wade  v.  Malpa»^  2  D.  P.  C. 
638.     See  Sumrs  v.  Goo^fellow,  1  Hodges,  400  ; 

2  Bing.,  N.  C.  532  ;  4  D.  P.  C.  642  ;  2  Scott,  769. 
The  law  recognizes  no  distinction  between  pro- 
fessional and  non-professional  arbitrators ;  so  tnat, 
if  a  case  is  referred  to  one  of  the  latter,  and  he 
makes  a  mistake  in  law,  the  parties  to  the  refer- 
ence are  as  much  bound  by  it  as  if  he  had  belonged 
to  the  former  class.  Hunttg  v.  JMling,  or  Ilrnty 
▼.  BMy.  2  H.  &  W.  2  ;  8  D.  P.  C.  879  ;  4  Jur. 
1091 ;  S.  P.,Jupp  v.  Grayson,  I  CM.  k  R.  523 ; 

3  D.  P.  C.  199 ;  3  Tyr.  160  ;   May  dork  v.  JSeard, 

2  Jut.  1069  ;  Aithton  v.  Pointer,  2  D.  P.  C.  651  ; 

3  D.  P.  C.  201. 

Where  a  cause  involving  a  question  of  lawwaK 
referred  to  a  barrister  and  the  quastion  did  not 
appear  on  his  award,  the  court  refused  to  open  the 
award  again  on  a  suggestion  of  the  barrister's 
mistake  on  a  point  of  Liw.  considering  it  the  in- 
tention of  the  parties  to  refer  questions  of  fact  as 
well  as  of  law.  Chace  v.  Went  more,  13  East,  357  ; 
And  see  Price  v.  Tlollh^  1  M.  &  S.  105. 

Where  a  cause  is  referred  to  a  layman,  and  he 
assumes  to  decide  upon  a  point  of  law,  and  errs, 
the  court  will  set  aside  his  award  ;  but,  where  the 
arbitrator  is  a  barrister,  both  the  law  and  the  fact 
are  left  to  his  discretion  ;  even  though  a  question 
of  law  arises  incidentally  on  the  hearing,  which 
could  not  have  been  in  the  contemplation  of  the 
parties  at  the  time  of  referring.  Perryman  v. 
SUffffaU,  3  M.  &  Scott,  93  ;  9  Bing.  679. 

The  mistake  of  an  arbitrator  on  a  point  of  law 
18  no  ground  for  setting  aside  an  award.  Allen 
V.  GreemHade,  33  L.  T.  567. 

A  plaintiff  agreed  with  a  railway  company  by 
deed  to  execute  a  portion  of  the  railway  for  them 
at  certain  prices  stipulated  therein,  and  the  com- 
pany covenanted  to  give  the  plaintiff  possession 
of  certain  land  for  3ie  above  purpose  within  a 
specified  time.  The  plaintiff  having  brought  an 
action  against  the  company  to  recover  a  sum  of 
mofD^  for  extra  work  rendered  necessary,  as  he 
alleged,  by  the  omission  to  give  him  possession 
of  the  land  within  a  specified  time,  an  order  was 
made  for  referring  "  the  claims  made  in  the  ac- 
tion." It  was  objected  before  the  arbitrator,  that 
the  plaintiff  could  not  in  the  present  form  of 
action,  recover  fdr  the  extra  work,  his  remedy  being 
by  an  action  for  damages  for  a  breach  of  covenant. 
The  arbitrator  received  the  evidence,  and  awarded 
a  sam  to  the  plaintiff  in  respect  of  extra  work : — 
Held,  that^  as  the  arbitrator  had  not  been  guilty 
of  misconduct)  and  had  lycted  within  his  junsdic- 
tion,  his  mistake  in  point  of  law  was  no  ground 
for  setting  aside  the  award.  Faviell  v.  Eastern 
Qfunties  Railwa/y  Company^  2  Ex.  344  ;  17  L.  J., 
223. 


Xatter  of  fMt] — ^It  is  not  an  invariable  rule 
that  the  oonrts  will  not  set  aside  aa  award  on 
the  gronnd  that  tli«  arbitrator  haa,  by  mistake, 

VQL.  I, 


adjudicated  wrongly  on  a  matter  in  difference. 
Hutchinson  v.  Shfipperton,  13  Q.  B.  955  ;  13  Jut. 
1098. 

Where,  on  a  question  of  account,  both  parties  to 
an  action  agreed  before  an  arbitrator  that  a  given 
sum  was  due  to  the  plaintiff  on  a  particular  item, 
and  it  appeared  by  the  arbitrator  s  affidavit  that 
he,  conceiving  this  to  bo  no  longer  a  matter  in 
difference,  omitted  the  sum  in  the  amount  which 
he  awarded  to  the  plaintiff,  the  court,  on  motion 
by  the  plaintiff  (who  had  objcctoil  to  the  adjudi- 
cation without  loss  of  time  after  the  delivery  of 
the  award)  set  aside  the  awartl.    2b, 

The  courts  will  not  interfere  with  the  decision  of 
lay  arbitrators  on  a  point  of  low,  dependent  upon 
a  question  of  fact,  when  such  fact  naa  been  left 
for  their  determination.  Simps&n,  In  re,  17  L.  T. 
617. 

A  defendant  having  brought  several  actions 
against  the  plaintiff,  ho  filed  a  bill  for  an  ac- 
count, and  to  restrain  the  actions.  The  court 
made  an  order  referring  the  matters,  which  in- 
volved questions  of  foreign  law,  to  arbitration. 
An  award  was  made  in  tlie  defendant's  favour, 
and  the  plaintiff  objected  to  it  on  the  ground 
that  the  arbitrator  had  made  a  mistake  as  to 
foreign  law,  and  that,  on  certain  affidavits  being 
tendered  to  bim  on  behalf  of  the  plaintiff,  ho 
had  said  that  he  would  take  and  look  at  them, 
but  that  they  would  not  weigh  on  his  mind  as 
evidence  : — Held,  that  the  mistake  as  to  the 
foreign  law  was  a  mistake  of  fact,  and  was,  thero- 
furc,  no  ground  for  setting  aside  the  award  ;  and 
that  the  arbitrators  Htatement  that  the  affidavits 
would  not  weigh  on  his  mind  as  evidence  was  no 
ground  for  setting  the  award  aside,  there  being 
no  evidence  of  misconduct  on  the  part  of  the 
arbitrator.  linjferial  Royal  Chartered  Azienda, 
Assieuratrice  of  Trieste  v.  lender,  27  L.  T.  637 ; 
21  W.  R.  116— L.  J.  Affirming  27  L.  T.  438  ;  21 
W.  R.  67. 

OroM  Viitake.] — Where  a  gi'oss  mistake  is 
made  by  arbitrators,  though  not  apparent  on  the 
face  of  the  award,  the  court  will  sometimes  set 
aside  the  award,  as  for  misconduct  of  the  arbitra- 
tors. Ifall,  In  re,  3  Scott,  N.  R.  250  ;  2  M.  &  G. 
847. 

As  where  A.,  claiming  two  sums  to  be  due  to 
him  from  B.,  the  contention  before  the  arbitra- 
tors is  merely  whether  A.  is  entitled  to  both  or  to 
one  only  of  those  sums,  and  the  arbitrators,  mean- 
ing to  give  A.  both  sums,  instead  of  adding  them 
together,  deduct  the  smaller  from  the  larger,  and 
instead  of  directing  the  payment  to  be  made  by 
B.  to  A.,  award  that  the  payment  shall  be  made 
by  A.  to  B.    lb, 

Xifoonduflt.] — Neither  a  court  of  law  nor  of 
equity  will  interfere  to  set  aside  an  award,  unless 
corruption,  partiality,  misconduct  or  irregularity 
is  distinctly  proved  against  the  arbitrator.  Mere 
suspicion  is  not  sufficient.  Moseley  v.  Simpson^ 
16  L.  R.,  Eq.  226  ;  42  L.  J.,  Ch.  739  ;  28  L.  T.  727 ; 
21  W.  R.  694. 

An  arbitrator  does  not  necessarily  misconduct 
himself  by  expressing  an  opinion  on  the  subject* 
matter  of  a  reference  before  formally  entering 
upon  it,  even  though  such  expression  is  made  in 
writing,  and  is  identical  in  terms  with  the  award 
finally  made.  Hutchinson  y.  Haytoard,  15  L.  T. 
291. 

Falft  iTldfiiet.]— The  oonrt  rofuaed  to  let 
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fwidc  nil  award,  or  to  stay  the  proceedingft.  on  the 
jn^mid  that  the  arbitrator  had  oeen  impeded  npon 
by  falfle  evidence  of  a  witness  who  might  hare 
been  cross-examined  before  the  arbitrator,  es- 
pecially when  the  award  had  been  made  two 
terms  before  the  application.  Pilmore  v.  Jlood^ 
8  Scott,  182  ;  8  D.  P.  C.  21  ;  H  Jur.  1153.  Sec 
JVagrorr  v.  JirUfol  Waterworks  Company,  1  H. 
A:  N.  369  ;  26  L.  J.,  Ex.  57. 

Snrpriie.] — It  is  no  jn^und  for  setting  aside  an 
award  that  the  unsuccessful  party  suffered  a  snr- 
])ri8e,  as  an  arbitrator  would  have  power  to  post- 
I)one  the  proceedings  upon  any  reasonable  appli- 
cation for  that  puqM»se.  Sohunori  v.  SoUnhom^  28 
L.  J.,  Ex.  129. 

Claim  of  Party  to  be  hoard  after  Af leument— 
Sefbial  to  re-open  before  Publioatioii.]— By  the 

lease  of  a  farm  the  lessor  undertook  to  pay  the 
lessee  at  the  end  of  the  term  whatever  is  usually 
valued  between  an  incoming  and  outgoing  tenant 
at  a  valuation,  the  amount  to  l>e  ascertained  by 
two  indifferent  persons  or  their  umpire,  pursuant 
to  the  Common  Law  Procedure  Act,  1854.  The 
lessor  and  lessee  duly  appointed  each  an  arbitra- 
tor, the  lessor  at  the  time  of  his  apiK)intment 
stating  that  he  would  leave  the  matter  in  his 
arbitrator's  hands,  and  that  the  amount  of  the 
valuation  would  be  paid.  The  two  arbitrators, 
together  with  the  umpire  whom  they  nominated, 
proceeded  to  inspect  the  farm  under  the  guidance 
of  the  lessee,  and  to  examine  the  lessee,  in  the 
absence  of  the  lessor,  and  without  notice  to  him 
of  the  meeting.  On  the  same  day  the  umpire, 
arbitrators,  and  lessee  dined  together  at  a  village 
inn  ;  and  after  the  lessee  left  them  the  umpire 
fixed  all  matters  in  dispute  between  the  arbitra- 
tors except  two,  upon  which  he  af terwanls  took 
the  opinion  of  his  solicitor.  When  the  lessor  was 
informed  by  his  arbitrator  of  the  approximate 
amount  fixed  at  the  valuation,  and  the  points  of 
law  reserved,  he  immediately  applied  to  the  um- 
pire to  be  heard  in  person,  but  the  umpire  refused 
to  reopen  the  arbitration,  and  about  ten  dAys 
afterwartls  signed  and  published  his  award  : — 
Held,  ui)on  a  rule  to  set  aside  the  award,  that 
during  the  reservation  of  the  points  of  law  the  arbi- 
tration was  not  practically  nor  legally  concluded, 
80  that  ujwn  his  application  the  lessor  was  entitled 
to  be  heard  personally  by  the  umpire,  and  there- 
fore the  refusal  to  hear  the  lessor  rendered  the 
arbitration  invalid.  Manndery  In  re,  49  L.  T. 
5.35.  S,  i>.,  MchvlU  v.  Warren,  6  Q.  B.  615  :  2 
D.  &  L.  549. 

.  Award  void.] — Where  an  award  .is  void,  and 
nothing  can  be  done  upon  it  without  suit,  the 
court  wU  not  interfere  to  set  it  aside,  because 
such  suit  must  fail.  But,  where  a  cause  is  re- 
ferred by  order  of  nisi  prius,  and  the  arbitrator 
htis^  power  to  order  a  verdict  to  be  entered  for 
cither  party,  and  he  makes  an  award,  ordering  a 
verdict  to  be  entered ;  notwithstanding  such 
award  is  void,  the  court  will  set  it  aside,  for 
otherwise  the  party  in  whose  favour  the  award 
is  matle  will  have  judgment  uixju  the  verdict, 
without  any  new  proceeding  to  enforce  the 
award.  Doe  d.  Tnnfhull  v.  Brown,  5  B.  &  C. 
384  :  8  D.  &  R.  100. 

ITmpire  not  a  disinterested  Person— Waiver  of 
Objeotlon.] — In  an  arbitration  under  the  Lands 
Clauses  Consolidation  Act,  1845,  Y.,  the  arbi- 


I  trator,  on  behalf  of  the  claimants,  selected  W. 
to  act  as  umpire  from  the  names  of  three  per- 
sons submitted  to  him  by  R.,  the  arbitrator  on 
behalf  of  the  respondents.  On  the  1 1  th  October. 
1881,  the  parties  went  before  the  umpire.  The 
award  was  made  on  the  22nd  November,  taken 
up  by  the  re8ix>ndents,  and  ser^-etl  upon  the 
claimants  on  the  10th  I>ecembcr.  W.  had  given 
evidence  on  behalf  of  the  respondents  on  the 
3rd  and  30th  KoTcmber  with  respect  to  the 
value  of  other  property  in  the  same  neighbour- 
hood, on  claims  against  the  respondents.  Y. 
saw  in  the  newspapers  that  W.  was  giving  evi- 
dence in  the  other  cases,  and  on  the  lit! 
October,  when  the  arbitrators  and  umpire  went 
to  view  the  premises,  he  had  noticed  that  R. 
sliewed  W.  other  property  in  the  same  neigh- 
lx)urhood,  but  he  did  not  know  at  the  time  he 
selected  W.  to  act  as  umpire  that  he  was  about 
to  be  retained  by  the  resiwndents  to  give  evi- 
dence in  other  and  similar  cases.  No  objection 
was  made  by  the  claimants,  nor  any  one  on  their 
behalf,  that  W.  was  not  a  disinterested  ))er0on 
until  the  20th  December  : — Held,  that  the 
claimant  had  sufficient  knowledge  of  the  position 
of  W.  before  the  award  was  nutde,  and  having 
given  no  notice  of  objection  until  the  20th 
December,  he  must  be  taken  to  have  consented 
to  W.  acting  as  umpire.  Clotti  and  Metropolitan 
and  DiKtriet  Railway  Companies,  In  re,  46 
L.  T.  141. 

By  Stephen.  J.,  that  the  objection  was  a 
proper  one  had  it  been  taken  in  time.    Ih, 

Submission  obtained  by  Fraud.]— The  court 
on  motion  refused  a  i*ule  to  set  aside  an  award, 
on  the  ground  that  the  submission  had  been  oli- 
tained  by  fraud  ;  as  the  application  should  have 
Ijeen  made  to  set  aside  the  order,  tSacJtett  v. 
Owen,  2  Chit".  39. 

Suggestion  that  erroneous  Prinoiple  adopted.] 

— Upon  a  reference  to  arbitrators,  or  an  umpiixv 
to  ascertain  the  amount  due  for  fire  damage 
u]K)n  a  policy  of  assurance,  the  court  will  not 
interfere  to  set  aside  or  to  send  back  the  award 
on  a  mere  suggestion  that  the  arbitrators  have, 
or  the  umpire  has.  adopted  an  erroneous  principle 
of  valuation.  OJdfield  v.  Price,  6  C.  B.,  N.  S. 
539. 

ii.  Practice  thereon. 

To  what  Ck>urts  Applieation  made.]— The 
courts  at  Westminster  have  no  authority  to  set 
aside  an  award  made  in  an  action  depending  in 
the  Common  Pleas  at  Lancaster,  and  referred  by 
order  of  nisi  prius.  Phnnley  v.  Inhertcood^  12 
M.  &  W.  190 ;  S,  C.  nom.  Smethnrtt  v.  Taylor, 
13  L.  J.,  Ex.  38. 

A  motion  to  set  aside  an  award  made  in  the 
Common  Pleas  at  Lancaster,  under  an  order  of 
nisi  prius,  cannot  be  made  in  banco,  under  4  &  5 
Will.  4,  c.  62,  8.  26,  though  a  verdict  was  taken 
subject  to  the  award,  but  must  be  made  before  a 
single  judge.    Byrne  v.  Fitzhvyh,  5  Tyr.  221. 

Semble,  where  an  action  is  referred  by  an 
order  at  nisi  prius,  the  Court  of  Chancery  has 
no  jurisdiction  to  interfere  with  the  certificate 
of  the  referee  or  the  judgment  entered  up  pur- 
suant thereto,  on  any  ground  on  w^hich  it  would 
not  have  such  jurisdiction,  if  the  judgment  had 
been  obtained  in  the  ordinary  course  upon  the 
verdict  of  a  jury  Ckvck  v.  Crenter,  2  Pn.  477  ; 
17  L.  J.,  Ch.  287. 
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The  Court  of  Cbancery  has  no  JDrisdiction  to 
set  aside  an  award  made  under  a  reference  of  an 
action  whether  the  same  is  or  is  not  under  9  & 
10  Will.  3,  c.  15.  Harding  v.  Wiekham,  2 
Johns.  &  H.  r,76  ;  4  L.  T.  738  ;  9  W.  R.  652. 

Award  made  under  an  act  of  ])arliament  for 
an  inclosurc  ;  whether  it  can  be  set  aside  in  the 
Court  of  Chancery, — Quaere.  DoncasU'r(^Corp(yra- 
t!m)  V.  Milbourne,  RomUly's  Notes  of  Cascj*.  10(5. 

Where,  in  a  reference  under  9  &  10  Will.  3, 
c.  15,  an  award  has  been  made,  the  jurisdiction 
in  the  matters  of  the  award  of  every  superior 
court,  except  that  before  which  the  reference  is 
pending,  is  excluded.  Choltc  v.  Coohe^  4  L.  R., 
Eq,  77  ;  30  L.  J.,  Oh,  480  ;  15  W.  R.  981. 

To  what  Bivition  to  bo  mado.] — Where  it  was 
agreed  to  make  a  submission  to  arbitration  a 
rale  of  court  of  any  divisional  court  of  the 
High  Court  of  Justice,  and  the  submission  was 
made  a  rule  of  the  Queen's  Bench  Division  : — 
Held,  on  an  application  to  the  Chancery  Divi- 
Ron,  that  under  the  Judicature  Acts  the  matter 
was  one  which  the  parties  might  attadi  to  any 
division  they  thought  fit,  but  that  as  they  had 
attached  it  to  the  Queen *8  Bench  Division  any 
motion  concerning  it  must  be  made  there. 
Lnmay*  Arbitration,  In  re,  42  L,  T.  391  ;  28 
W.  R.  485. 

Who  may  moro  to  lot  *tido  Award.]— Wlierc, 
by  the  terms  of  an  order  of  nisi  prius,  referring 
matters  in  dispute  to  the  award  of  an  arbitrator, 
on  the  terms  of  the  defendant  paying  the  costs 
of  the  canse,  and  of  the  reference  and  award, 
the  plaintiff,  after  having  accepted  the  costs  of 
the  reference  and  of  the  award,  was  dissatisfied 
with  the  award  : — Held,  that  he  was  precluded 
from  moving  to  set  it  aside.  Kennard  v.  Ilarrin, 
4D.  &R.  272;  2  B.  &  C.  801. 

An  award,  published  nine  days  before  the  end 
of  Hilary  Term,  directed  the  defendant  to  pay 
the  plointifi  a  certain  sum  of  money,  and  the 
plaintiff  to  lay  out  a  certain  sum  of  money  on 
the  premises,  which  the  defendant  held  as  lessee 
of  the  plaintiff  : — ^Held,  that  the  defendant  had 
not  waived  any  objections  that  might  be  taken 
to  the  award,  by  not  giving  notice  to  the 
plaintiff  of  his  intention  to  apply  to  the  court 
after  he  had  heard  that  the  plaintiff  hod  com- 
menced the  repairs,  nor  by  the  defendant's 
attorney  requesting  a  week's  time  to  pay  the 
money,  which  the  plaintiff  granted,  on  con- 
ditions to  which  the  defendant  appeared  to  have 
assented.  Hayward  v.  Phillips,  1  N.  &  P.  288  ; 
6A.  &E,  119. 

A  clause  in  a  deed  of  submission  "that  no 
action  or  suit  at  law  or  in  equity  shall  be  com- 
menced or  prosecuted  against  the  arbitrators 
concerning  their  award  when  mode,  nor  to  im- 
peach the  award,  unless  some  collusion  or  other 
fraud  be  discovered  or  appear  therein,  **  docs  not 
prevent  a  party  to  the  deed  from  moving  to  set 
aside  the  award  (for  illegality  upon  the  face  of 
it),  though  no  fraud  or  collusion  appears. 
Mackay,  In  re,  2  A.  &  E.  356. 

A  verdict  was  taken  for  the  plaintiff  for  the 
damages  in  the  declaration,  subject  to  a  reference. 
At  the  first  meeting  before  the  arbitrator,  the 
defendant  objected  that  the  order  of  reference 
was  not  drawn  according  to  the  terms  agreed 
upon,  inasmuch  as  it  did  not  authorize  the  arbi- 
trator to  dir&ct  a  verdict  to  be  entered  for  him 
on  an  issue  of  payment,  but  only  to  reduce  the 


damages,  and  he  applied  to  have  the  hearing 
postponed  till  an  ai)plication  could  be  made  to 
amend  the  oixlcr.  The  plaintiff  contended,  that 
the  arbitrator  had  authority  to  direct  a  verdict 
for  the  defendant  upon  that  is8uc,  as  it  stood, 
and  the  arbitrator  himself  was  of  that  opinion. 
The  arbitration  was  accoixlingly  jiroccedctl  with 
ujwn  that  view,  and  an  awartl  was  made,  direct- 
ing a  vcrtlict  to  be  entcnnl  for  the  defendant  on 
the  issue  of  i)ayment: — Held,  that  it  was  not 
competent  for  the  plaintiff  to  object  to  the  mis- 
construction (if  any)  of  the  oixler  of  rcfereuco 
Graratt  v.  Attwood,  1  L.,  M.  A:  P.  3'J2;  19  L.  J., 
Q.  B.  474. 

Healing,  on  what  Says.]— The  court  will  not 
allow  cause  to  be  shewn  against  a  rule  for  setting 
aside  an  award  on  the  last  day  of  tcim.  Bignall 
or  Bignold  v.  Oale,  2  Scott,  N.  R.  582 ;  9  D.  P.  0. 
393  ;  2  M.  &  G.  3C4. 

No  motion  involving  an  award  can  be  heard 
on  the  last  day  of  term.  Brooke  v.  Pareone,  7 
Jut.  1016. 

Votieo  of  Application  to  set  aside.] — An  ap- 
plication to  set  aside  an  awaitl  may  be  madu 
without  notice  to  the  other  side  ;  for  it  is  n 
motion  for  an  order  to  siicw  cause  within  Onl. 
Xli.  rr.  5,  6.  Rohineim  v.  HohinsoH,  35  L.  T. 
337  ;  24  W.  R.  676. 

Notice  of  motion  to  set  aside  an  award  ought 
not  to  be  served  upon  the  arbitrators.  Moeelvy 
V.  SimpeoH.  16  L.  R.  Eq.  226 ;  42  L.  J.  Ch.  739 ; 
28  L.  T.  727 ;  21  W.  R.  694. 

Hot  sot  aside  unless  oloarly  Bad.]— The  court 
will  not  set  aside  an  awanl  on  motion,  unless  it 
is  clear  that  it  is  bad.  Cook  v.  Oent,  14  M.  ^ 
W.  680 ;  3  D,  &  L.  271 ;  16  L.  J.,  Ex.  33. 

Where  there  is  a  doubt  about  the  validity  of 
an  award,  the  court  will  neither  set  it  aside,  nor 
grant  an  attachment,  but  leave  the  party  to 
bring  on  action  :  secns,  when  a  verdict  has  been 
taken.  Hurley  v.  Stcvcne,  4  D.  P.  C.  770 ;  1  M. 
k  W.  156.  See  Doe  d.  Turnbull  v.  Brown  6  B. 
&  C.  384  ;  8  D.  &  R.  100. 

Order  for  Soonrity  for  Costs— Eflbot  of.]— In  a 
cause  which  hod  been  referred  by  on  order 
nisi  prius,  the  arbitrator  made  an  award  in 
favour  of  the  defendant,  who  thereupon  signed 
judgment.  The  plaintiff  obtained  a  rule  to  set 
aside  the  award,  notice  of  which  was  served  upon 
the  defendant.  The  defendant  afterwards,  and 
before  the  argument  of  the  rule,  obtained  an 
order  to  stay  all  further  proceedings  until  the 

{)laintiff  should  have  given  security  for  costs  : — 
leld,  that  the  court  could  not  entertain  the  ap- 
plication for  setting  aside  the  award  whilst  tma 
order  remained  in  force.  Badham  v.  Badham, 
1  Ex.  824. 

'  Affidavits,  Form  and  Contents  of.] — Affidavits 
in  support  of  or  in  answer  to  a  rule  for  setting 
aside  an  award  made  a  rule  of  court  under  the 
statute,  need  not  be  intitled.  Bainhridge  v. 
ILnilton,  6  East,  21. 

On  motions  to  set  aside  awards  where  there 
is  no  cause  pending,  it  is  not  necessary  that  the 
affidavits,  on  shewing  cause,  should  be  intitled 
with  the  Christian  and  surnames  of  the  parties, 
although  the  rule  is  generally  drawn  up  with  the 
names  of  the  parties  as  if  there  was  a  cause 
pending.    Anon,^  1  Smith,  868, 
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If  affidavits  used  on  a  mlc  with  respect  to  a 
matter  of  arbitration,  where  there  is  no  canse 
in  coort,  improperly  introdaced  the  words 
"plaintiff"  and  ''defendant,"  after  the  names 
of  the  parties,  in  the  title  of  the  affidavits,  those 
words  may  be  treated  as  surplnsage.  Ime$on 
and  Horner,  In  re,  8  D.  P.  C.  651. 

On  motion  to  set  aside  an  award  as  not  final, 
in  rcsi)cct  of  the  pleadings  in  the  action,  the 
pleadings  should  be  brought  before  the  court  by 
affidavit.  Lmce  y.  Allen^  4  Q.  B.  66  ;  12  L.  J.. 
Q.  B.  115  ;  7  Jur.  417. 

A  rule  to  set  aside  an  award  was  drawn  up  on 
reading  a  copy  of  the  award,  verified  by  affidavit 
as  a  true  copy,  but  not  identified  as  the  copy 
before  the  court ;  the  only  reference  to  it  being 
"the  nai)er  writing  hereunto  annexed  was  de- 
li vereci  by  T.  W.  R.,  as  a  copy  of  the  award  made 
by  him :" — Held  sufficient.    Lvnd  v.  Httd^on, 

1  D.  &  L.  236  ;  12  L.  J.,  Q.  B.  365  ;  7  Jur.  992. 
An  affidavit,  verifying  a  copy  of  an  award  to 

b<:  a  true  copy,  need  not  state  that  the  copy  has 
been  compared  with  the  original  award,  hawh* 
or  Hawkyard  v.  Sti^rlt*,  2  D.  &  L.  936  ;  14  L.  J., 
Q.  B.  236  ;  9  Jur.  451. 

An  affidavit  of  the  managing  clerk  of  the  plain- 
tiff's town  agent,  which  states  '*  that  the  pajx^r 
writing  annexed  is  a  true  copy  of  the  award  of 
G.  T.  L.,  to  whom  all  matters  in  difference  were 
i-cferred,  as  this  de{X)nent  has  been  informed  and 
believes,  and  that  this  deponent  has  received  the 
said  paper  from  G.  H.,  of  B.,  in  the  county  of 
York,y  sufficiently  verifies  the  copy  of  the  award. 
lb, 

A  motion  to  set  aside  an  award  founded  upon 
a  judge's  order,  made  under  17  &  18  Vict.  c.  125, 
8.  3,  may  be  made  on  an  affidavit  setting  out  the 
order  without  making  the  order  a  rule  of  court. 
Watson  V.  Bninetty  5  H.  &  W.  831. 

On  a  motion  to  set  aside  an  award  on  the 
ground  that  it  is  not  final  because  there  were 
other  matters  in  difference  than  those  dealt  with 
by  the  arbitrator,  the  applicant  must  shew  af- 
firmatively by  his  affidavit  that  there  were  such 
other  matters  in  difference,  and  the  court  will 
not  allow  the  affidavit  to  be  amended.  Bennett 
V.  Brighton  (^Mayor  .Jr.),  17  L.  T.  509 ;  16  W.  R. 
361. 

Where  a  cause  and  all  matters  in  dispute  arc 
referred,  a  recital  in  the  award  that  the  action 
was  referred,  without  mentioning  other  matters 
in  difference,  does  not  constitute  an  objection 
to  the  awaixl  on  the  face  of  it.    Panll  v.  PanlU 

2  D.  P.  G.  340;  2  C.  &  M.  236 ;  4  Tyr.  72. 
Such  «in  objection  should  be  made  the  ground 

of  a  separate  application  to  set  aside  the  award, 
supported  by  affidavits  shewing  what  were  the 
other  mattei's  in  difference.    lb. 

Bule  to  shew  Caofe— Stating  OhjeotionB.]— 
Rule  169  of  Hilary  Term,  1863,  applies  to  the 
certificate  as  well  as  to  an  award  of  an  arbitrator 
empowci*ed  to  ascertain  the  amount  due  from  the 
defendant  to  the  plaintiff,  and  to  certify  the 
same  to  the  associate,  by  whom  a  verdict  is  to 
be  entered  accordingly.    Carmichael  v.  llonrhen, 

3  N.  &  M.  203. 

It  is  sufficient  to  state  the  grounds  of  objection 
in  general  terms,  as,  that  the  award  is  not  final ; 
that  the  arbitrator  has  exceeded  his  authority ; 
that  the  award  is  uncertain,  or  that  the  arbitrator 
has  not  awarded  on  all  mattiii-s  referred  to  him. 
Gray  v.  />yf/,  8  D.  P.  C.  «»54. 

Xu  a  rule  nisi  for  setting  aside  an  award,  an 


objection,  **  that  the  arbitrator  has  not  awarded 
on  a  matter  in  difference  submitted  to  him,"  is 
sufficiently  specific.     Zhinn  v.    Walffrs,  I   D.,. 
N.  S.  626  ;  9  M.  &  W.  293. 

But  where  a  rule  is  obtained  to  set  aside  an 
award,  on  the  ground  "  that  the  arbitrator  has 
exceeded  his  authority,"  this  general  statement 
of  objection  is  insufficient;  for  the  affidavits 
should  specifically  state  in  what  points  the  excess 
consists.  Staple  or  Staples  v.  Iley^  1  D.  &  L. 
711  ;  13  L.  J.,  Q.  B.  60;  8  Jur.  315  ;  S,  P.. 
Batpsth4tm  v.  Arnold,  6  B.  &  C.  629 ;  9  B.  &  R. 566. 

A  notice  of  motion  in  the  Chancery  Division 
to  set  aside  the  award  of  an  arbitrator  should 
specify  the  grounds  of  objection,  by  analogy  to 
the  practice  under  the  Common  Law  Procedure 
Act,  1852  :  Reg.  Gen.  Hil.  Term,  1853,  r.  169: 
an  objection  on  ^*  good  groimds  "  being  insuffi- 
cient. Mereier  v.  Pepperell,  19  Ch.  D.  58 ;  51 
L.  J.,  Ch.  63  ;  45  L.  T,  609  ;  30  W.  R.  228.      - 

What  Court  may  look  at]— The  original 
agreement  of  reference  may  be  looked  at  on  a 
motion  to  set  aside  an  award,  though  the  rule 
nisi  is  not  drawn  up  on  reading  it ;  for  the  rule 
nisi  is  drawn  up  on  reading  the  rule  making  the 
agreement  of  reference  a  rule  of  court,  and  the 
agreement  of  reference  is  in  law  part  of  the  rule 
embodying  it.  Osteoid  v.  Grey  (Earl'),  24  L,  J., 
Q.  B.  69. 

The  court  will  not  look  at  the  notes  of  an  arbi- 
trator, nor  at  a  copy  of  them  verified  by  affidavit. 
Doe  d,  IlaJtby  v.  Preston,  1  B.  C.  Rep.  77. 

Tho  Bnle — Contonti  ol]— Where  it  is  sought  to 
set  aside  and  not  to  enforce  an  award,  it  is  not 
necessary  for  the  party  applying  to  make  the 
enlargement  of  the  time  for  marking  the  award 
part  of  the  rule.     WalsK  In  re,  1  D.,  N.  S.  331. 

A  rule  to  set  aside  an  award  must  appear  to  be 
drawn  up  on  readin'g  the  award  itself.  Barttm 
V.  Bansom,  5  D.  P.  C.  597. 

Or  a  copy  of  it ;  and  the  court  will  not  allow 
it  to  be  amended.  Sherry  v.  Oke,  3  D.  P.  C.  349  ; 
1  H.  &  W.  119. 

A  rule  to  set  aside  an  award  made  after  action 
commenced,  on  account  of  objections  to  the  de- 
claration, need  not  refer  to  the  declaration,  as  it 
is  sufficiently  before  the  court,    Ih, 

A  rule  to  set  aside  an  award  was  drawn  up — 
on  reading  "  the  affidavit  of  the  defendant,  and 
the  paper  writing  thereto  annexed;"  and  an 
affidavit,  in  supiK)rt  of  the  rule,  stated  facts  to 
shew  that  the  pajjcr  writing  'was  a  copy  of  the 
award  : — Held,  sufficient.  Haytoard  v.  PhHUps, 
6  A.  &  E.  119. 

A  rule  to  set  aside  a  void  award,  may  be  drawii. 
up  without  reading  the  award,  the  party  seeking 
to  set'-aside  the  award  not  being  bound  to  incur 
the  expense  of  taking  up  a  void  award.  Ilinfon 
V.  Meade,  3  C.  L.  R,  325  ;  24  L.  J.,  Ex,  140  ;  1 
Jur.,  N.  S.  46. 

Setting  aside  Jndgmenta  on  Award.] — ^Whcn 
judgment  has  been  entered  up  under  an  award  : 
— Held,  upon  an  application  to  set  aside  the 
judgment  and  restrain  execution,  that  the  de- 
fendants must  be  confined  to  objections  appearing 
on  the  face  of  the  award,  as  if  they  were  shewing 
cause  in  a  rule  for  an  attachment.  Doe  d. 
Madhins  v.  Horner,  3  N.  &  P.  344 ;  8  A.  &  B. 
235  ;  W.  \V.  &  H.  348  ;  2  Jur.  417. 

The  court  is  not,  however,  precluded  by  the 
omission  from  entering  into  any  valid  objection 


861 


ARBITRATION,    REFERENCE    AND    AWARD. 


862 


that  may  be  raised  to  the  award.    Di/^M  y.  Jay^ 
2  M.  A:  P.  448  ;  5  Bing.  281. 

Partial  Validity  of  Award.] — ^An  awnnl  may 
be  good  in  part,  and  bad  in  part,  where  the  sub- 
ject is  clearly  capable  of  being  separated. 
Addistm  v.  Gray,  2  Wils.  293  ;  »S.  P.,  Armita^e 
T.  Walker,  2  Kay  &  J,  211  ;  2  Jur.,  N.  S.  13 ; 

Winter  v.  Lethbridffe,  1  M*Clel.  253 ;  13  Price,  533. 
Where  an  arbitrator  has  exceeded  his  power  by 
awarding  costs  to  be  taxed  as  between  attorney 
and  client,  if  that  part  of  the  award  is  separable 
from  the  rest,  it  may  be  rejected,  and  the  award 
stand ;  but  if  it  is  so  connected  with  the  rest  as 
not  to  be  separable,  the  whole  is  vitiated. 
iiecihaM  v.  J9abby  8  D.  P.  C.  167  ;  6  M.  &  W. 
129  ;  4  Jur.  90. 

Certain  matters  being  referred  to  an  umpire, 
in  some  of  which  the  defendant  was  absolute 
possessor  of  the  property  in  respect  of  which  the 
dispute  arose,  while  in  others  he  held  a  share  of 
it  only,  an  award  directing  him  to  do  certain 
works  in  rcsixjct  of  all,  but  providing  that  the 
directions  of  the  award  should  only  affect  the 
latter  so  far  as  his  interest  in  it  extended  : — 
Held,  good  as  to  all  but  that  part  in  respect  of 
w^hich  the  defendant  might  shew  his  inability  to 
pitjceed.  Doddingtm  v.  Bailward,  7  D.  P.  C. 
64<) ;  5  Bing.  591.  _ 

If  an  arbitrator  exceeds  his  authority  in  going 
beyond  the  terms  of  the  submission,  to  direct  the 
mode  in  which  any  of  the  matters  ordered  by  the 
award  is  to  be  done,  that  direction  may  be  re- 
jected as  a  nullity,  forming  no  part  of.  and  con- 
sequently not  affecting,  the  awaid.  Aitchr»(m 
v.  (\irgey  (^in,  error).  13  Price.  639  ;  2  Bing.  199  ; 
9  Moore,  381  ;  1  MClel.  367. 

An  arbitrator,  to  whom  a  cause  and  all  matters 
in  difference  were  referred,  directed  a  verdict  to 
be  entered  for  the  plaintiff,  and  certain  works  to 
be  done  by  the  defendant.  He  added,  that,  as 
disputes  might  arise  resiiccting  the  performance, 
the  plaintiff,  if  dissatisfied  with  it,  might  (on 
giving  notice  to  the  defendant)  bring  evidence 
before  the  arbitrator  of  the  insufficiency  of  the 
work,  and  the  defendant  might  also  give  evidence 
on  his  part,  in  order  that  a  final  award  might  be 
inade  concerning  the  matters  in  difference  ;  but, 
if  no  proceeding  were  taken  by  the  plaintiff 
within  two  months  after  the  work  was  done,  the 
award  then  made  should  be  final,  and  he  enlarged 
the  time  for  making  his  further  and  final  award, 
if  requested,  to  six  months: — Held,  that  the 
latter  part  of  this  award  was  bad,  as  it  assumed 
to  reserve  a  power  over  future  differences  ;  but 
that  it  might  be  rejected,  and  the  former  part 
was  final,  and  might  stand.  Afawwr  v.  Jlearer, 
3  B.  &  Ad.  295. 

An  arbitrator,  to  whom  a  cause  in  which 
several  issues  were  joined  was  referred,  the  costs 
to  abide  the  event,  disposed  of  such  issues,  and, 
although  no  power  for  that  puqxiHe  was  given  to 
him,  awarded  a  stet  processus : — Held,  that 
although  this  was  an  excess  of  authority,  the 
award  was  only  bad  as  to  that  part,  and  good  as 
to  the  rest.  Ward  v.  Hall,  9  D.  P.  C.  610  ;  5 
Jnr.  800. 

On  a  rule  to  set  aside  an  award,  if  any  part  of 
the  award  ifl  bad,  but  can  be  clearly  separated 
from  the  rest,  and  treated  as  surplusage,  tbe  rule 
will  be  discharged  generally.  Goddard,  In  H\ 
1  L.,  M.  &  P.  25  ;  19  L.  J.,  Q.  B,  305. 

If  an  arbitrator  directs  mutual  releases  on  pay- 
ment of  a  -sum  of  money,  over  which  he  has 


jurisdiction,  as  well  as  of  a  sum  over  which  he 
has  none,  the  award  is  good  as  to  the  former. 
Kt^drU'k  V.  Daris,  5  D.  P.  C.  693  ;  W.  W.  &  D. 
376  ;  S.  P.,  Doe  d.  Williams  v.  Riahardeon,  8 
Taunt.  697  ;  PickeHng  v.  WaUnn,  2  W.  Bl.  1117. 

An  arbitrator  reserved  to  himself  power  to 
apix)int  counsel  or  a  solicitor  to  settle  any  dis- 
putes which  might  arise  as  to  the  proper  form  of 
the  conveyances  which  he  had  ordered  to  be 
executed: — Held,  that  he  had  exceeded  his 
authority,  and  that,  as  this  part  of  the  award 
could  not  be  separated  from  the  rest,  the  whole 
was  bad.  .  Jhndtj,  In  re,  9  D.  P  C.  1044  ;  5  Jur. 
726. 

An  arbitrator  had  the  power  of  a  judge  at  nisi 
prius ;  he  did  not  award  execution,  but  ordered 
the  damages  and  costs  in  actions  referred  to  be 
paid  at  a  stated  time  and  place :  that  part  of  the 
award  was  held  void  pro  tanto,  as  surplusage. 
Rtm  v.  WatPTM,  16  M.  &  W.  263  j  4  D.  &  L.  667. 

A  cause  ^ter  issue  joined  having  been  referred, 
but  no  power  given  to  award  a  verdict,  the  arbi- 
trator directed  a  verdict  to  be  entered  for  the 
defendant,  and  the  plaintiff  and  defendant  to 
execute  mutual  releases  : — Held,  that  the  award 
was  bad  for  excess  of  authority,  and  that  the 
portion  of  it  ordering  a  verdict  to  be  entered 
could  not  be  rejected  as  redundant;  since,  if 
struck  out,  the  meaning  of  the  award  would  be 
altered.  Hay  ward  or  Hatrku  v.  Stocks,  2  D.  & 
L.  937  ;  14  L.  J.,  Q.  B.  236  ;  9  Jur.  461  ;  10  Jur. 
14. 

On  demurrer  to  a  declaration  on  an  award 
generally  and  to  a  plea  of  want  of  finality : — 
Held,  that  the  good  part  of  the  award  was  separ- 
able from  the  bad.  which  therefore  did  not  vitiate 
the  rest,  and  that  it  was  sufficiently  final.  Lewis 
V.  Itiut^iWr,  44  L.  J..  Ex.  136  ;  33  li.  T.  260  ;  23 
W.  R.  832. 

Matters  at  issue  in  an  ejectment,  with  all 
claims  in  res|X!ct  of  mesne  profits  and  all  matters 
in  difference  between  the  parties,  and  of  the  costs 
of  the  action  and  of  the  reference,  were  referred 
after  issue  joined.  The  award  directed  judgment 
to  be  entered  for  the  plaintiff  with  1*.  damages, 
and  that  he  should  recover  under  the  same  judg- 
ment a  plot  of  land,  describing  it  by  metes  and 
bounds,  and  that  the  defendant  should  pay  \2l, 
mesne  profits  and  the  plaintiff's  costs  in  the 
action,  to  be  taxed  by  the  proper  officer,  and  part 
of  the  costs  of  the  reference  and  award  : — Held, 
that  the  arbitrator  had  no  authority  to  direct 
judgment  to  be  entered  up,  and  final  judgment 
which  had  been  signed  was  set  aside,  but  that, 
rejecting  all  that  related  to  the  judgment,  the 
award,  nevertheless,  sufficiently  decided  the 
matters  referred.  Doe  d.  Body  v.  Cor,  4  D.  & 
L.  75 ;  15  L.  J.,  Q.  B.  317 ;  10  Jnr.  982. 

iii.  Tinw  loithin  which  AjfjiUcation  m-ade. 

Before  Laet  Bay  of  ITezt  Term.]— i?^  9  J^- 10 
Will,  3,r.  15,  awards  procured  by  eormptioji,  or 
undue  weans,  are  raid,  and  way  he  set  aside  by 
any  eimrt  or  law  of  equity,  if  complaint  he  wade 
in  tlw  eitnrt  where  the  rule  is  made  before  the 
last  day  of  the  jiext  term  after  sfich  award  j!W//v- 
lished. 

The  motion  under  this  statute  must  be  made 
before  the  last  day  of  the  next  term  after  such 
award  is  published,  or  it  is  too  late,  and  an 
attachment  for  the  non -performance  of  it  may 
issue.    Preame  v.  Pinneger,  Cowp.  23. 

And  so  also,  although  the  submission  is  not 
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made  a  rule  of  court  until  a  subsequent  term,  it 
is  too  late  to  disturb  the  award,  lleynolds  v. 
Aikew,  6  D.  P.  C.  682 ;  W.  W.  &  D.  366. 

In  a  submission,  made  in  a  pending  cause,  by 
consent  of  parties,  under  which  an  awai-d  has 
been  made  and  published,  the  9  &  10  Will.  3,  c. 
15,  prevents  the  application  to  sot  the  award 
aside  being  effectual,  unless  made  before  the  last 
day  of  the  term  next  following  such  publication. 
Di^dy.  Piatt,  6  Jur..  N.  S.  631  ;  1  L.  T.  135. 

A  rule  nisi  to  set  aside  an  award  need  not  be 
moved  for  within  the  first  four  days  of  the  term 
next  after  the  publication  of  the  award.  Martin 
V.  Burgcy  6  N.  &  M.  201. 

An  application  to  set  aside  an  award  for  objec- 
tions apparent  on  the  face  of  it,  must  be  brought 
within  the  time  limited  by  the  statute.  Lowndes 
V.  Low  fides  J  1  East,  276  ;  S.  -P.,  AnoH,f  1  Ld.  Ken. 
118;  ^l«tf«.,  Lofft^  437. 

Where  an  arbitrator,  to  whom  a  cause  was 
referred  by  order  of  nisi  prius,  directed  that  a 
verdict  should  be  entered  for  the  plaintiff  for 
254Z.,  and  then  set  forth  certain  facts  raising  a 
question  for  the  opinion  of  the  court,  and 
awarded  that  if,  upon  such  facts,  the  court  should 
be  of  opinion  that  the  verdict  should  be  for  125?. 
only,  then  the  damages  should  be  i-educed  to 
that  sum  : — Held,  that  a  motion  to  enter  the 
verdict  for  the  latter  sum  u\x>n  the  facts  so 
stated  by  the  arbitrator,  was  in  effect  a  motion 
to  set  aside  the  award,  and  must  be  made  within 
the  term  next  following  that  in  which  the  award 
was  made.  Anderson  v.  Fuller,  7  D.  P.  C.  51  j 
4  M.  &  W.  470  ;  1  H.  &  H.  352. 

Ap))lications  to  set  aside  awards  made  under  a 
judge's  oi-derof  reference  are  put  on  the  same 
footing  as  to  time  as  if  the  awards  were  made 
under  9  &  10  Will.  3,  c.  15 ;  but  if  the  party 
affected  has  not  had  notice  of  the  award  suffi- 
ciently early  to  enable  him  to  move  within  the 
time  allowed  by  the  act,  he  may  move  to  set  it 
aside  in  the  term  next  after  the  notice.  Potter 
V.  Kewma7i,  4  D.  P.  C.  504  ;  2  C,  M.  &  R.  742  ;  1 
Tyr.  &  G.  29. 

Where  a  submission  does  not  contain  an  ex- 
press agreement  enabling  the  parties  to  make  it 
a  rule  of  court,  the  awarcl  is  not  brought  within 
9  &  10  Will.  3,  c.  15,  by  force  of  the  15  &  16 
Vict.  c.  76,  s.  17,  nor  has  the  12  &  13  Vict.  c.  106, 
s.  32.  this  effect.  Smith  v.  Whit  more,  1  H.  & 
M.  576  ;  32  L.  J.,  Ch.  218  ;  10  Jur.,N.  S.  65  ;  10 
L.  T.,  128.  Affirmed  on  appeal,  2  De  G.,  J.  &  S. 
297 ;  33  L.  J.,  Ch.  713 ;  10  Jur.,  N.  S.  1190 ;  11 
L.  T.  169 ;  13  W.  R.  2. 

But  in  such  a  case  the  court  of  chancery  will 
follow  the  course  t-aken  by  the  courts  of  common 
law,  and  adopt  a  rule  of  its  own  in  analogy  to 
the  limitations  of  the  statute.    7ft. 

Therefore,  wheixj  a  plaintiff  had  suffered  the 
next  term  after  the  publication  of  the  award  to 
elapse  without  taking  any  steps  to  set  it  aside, 
and  had  afterwaixis  unsuccessfully  pleaded  nui 
tiel  agard  in  an  action  on  the  award : — Held, 
that  although  the  awaifl  could  not  have  stood  if 
the  matter  had  been  fresh,  it  was  too  late  for 
the  court  to  interfei-e.    Ih, 

Although  it  has  been  held  that  an  arbitration 
under  the  Lands  Clauses  Consolidation  Act  is  not 
a  submission  by  consent  within  the  meaning  of 
the  Common  Law  Procedure  Act,  nevertheless, 
when  an  award  is  made  a  rule  of  court  under 
the  Lands  Clauses  Consolidation  Act,  s.  36,  the 
court  has  the  same  jurisdiction  with  respect  to 
setting  it  aside  and  enforcing  it  as  in  other 


cases ;  that  is  to  say,  the  jurisdiction  conferred 
by  9  &  10  Will.  3,  c.  15,  is  let  in.  It  follows, 
therefore,  that  a  motion  to  set  aside  the  award 
must  be  made  before  the  end  of  the  term  next 
after  the  publication  of  the  award.  Harper  and 
Great  Eastern  llailway  Company,  In  re,  20  L. 
R.,  Eq.  39  ;  44  L.  J..  Ch.  507  ;  33  L.  T.  214 ;  23 
W.  R.  371. 

By  9  &  10  Will.  3,  c.  15,  s.  2,  a  motion  to  set 
aside  an  award  on  a  I'cfei'ence  by  consent  must 
be  made  before  the  last  day  of  the  next  term 
after  publication  of  the  award,  and  such  a  motion 
must  still  be  made  before  the  last  day  of  the 
next  term  according  to  the  division  of  the  legal 
year  existing  before  the  Judicature  Acts.  ChrisfM 
College  (^Governors),  Brecknock  v.  Martin,  3  Q. 
B.  I).  16  ;  46  L.  J.,  Q.  B.  591  ;  36  L.  T.  537 ;  25 
W.  R.  637— C.  A. 

Where  a  submission  was  made  in  a  cause  by 
agi*cement,  and  not  by  a  judge's  order,  and  after 
the  award  was  published,  the  submission  was 
made  a  rule  of  court  ;  the  court  considered  it- 
self bound  by  analogy  to  the  9  &  10  Will.  3,  c.  15, 
and  refused  to  set  aside  the  award  after  the 
|)eriod  of  limitation  had  expired.  Rush  worth  v. 
Barron,  3  D.  P.  C.  317  ;  1  H.  &  W.  122. 

But  it  is  competent  to  the  parties  to  object  to 
an  awartl,  for  any  illegality  apparent  upon  the 
face  of  it,  though  the  time  limited  by  9  &  10 
Will.  3,  c.  15,  for  applying  to  set  it  aside  is  ex- 
pired.    Pedley  v.  Goddard,  7  T.  R.  73. 

When  two  tenns  have  elapsed  after  the  publi- 
cation of  an  award,  it  is  too  late  to  move  to  set 
aside  the  awaixi,  notwithstanding  that  both 
parties  to  the  reference  may  have  agreed  to  the 
motion  being  then  made.  North  British  Bail' 
way  Company  and  Trowsdale,  In  re,  L.  R.,  C. 
P.  401  ;  35  L.  J.,  C.  P.  262  ;  12  Jur.,  N.  S.  786. 

Setting  aside  award  in  equity.  Smith  v.  Whit* 
more,  2  De  G.,  J.  &  S.  297. 

Cause  and  all  Matters  in  Diiforenoe.] — Where 

a  cause  and  all  matters  in  difference  are  referred, 
it  would  seem  to  be  within  the  statute,  and  a 
motion  may  be  made  to  set  aside  the  award  at 
any  time  before  the  end  of  the  term  next  after 
the  publication  of  the  award.  Hay  ward  v. 
Phillips,  1  N.  &  P.  288  ;  6  A.  &  E.  119. 

So,  an  award  made  in  pursuance  of  an  order  of 
nisi  prius,  referring  a  cause  and  other  matters  in 
difference,  may  be  objected  to  within  the  same 
time.  Allenby  v,  Proitdloek,  4  D.  P.  C.  54  ;  1  H. 
&  W.  357. 

The  motion  in  such  a  case  is  not  too  late, 
although  made  more  than  four  days  in  the  term 
after  its  publication.  Moore  v.  Butlin,  2  N.  & 
P.  436  ;  W.  W.  &  D.  638  ;  7  A.  &  E.  595. 

Caose  Beferred.] — But  where  a  cause,  and  all 
matters  of  difference  in  the  cause  only,  ar« 
referred  by  oixlcr  of  nisi  prius,  the  verdict  being 
ordered  to  stand  for  a  sum  named,  subject  to  the 
award,  and  the  award  is,  that  the  verdict  shall 
stand  for  a  certain  sum  :  an  application  to  set 
the  award  aside  must  be  made  within  four  days 
of  notice  being  given  that  the  award  is  made, 
unless  some  excuse  for  delay  be  shown,  such  as 
would,  in  the  case  of  a  verdict,  induce  the  court 
to  allow  a  motion  for  a  new  trial  after  the  expi- 
ration of  four  days.  Paxton  v.  Great  North  of 
Englajid  Bailtcay  ComjHmy^  8  Q.  B.  938 ;  15  L. 
J.,Q.  B.  270;  10  Jur.  430. 

Beferenee  by  Order  of  Visi  Prins.]— A  motion 
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to  set  aside  an  award  made  uuder  an  order  of 
nisi  prios,  not  under  9  &  10  Will.  3,  c.  15,  must 
be  made  within  the  time  allowed  for  moving  for 
a  new  trial,  unless  sufficient  reason  for  delay  is 
shewn,  llawsthom  v.  Arnold,  6  H.  &  C.  (>20 ; 
9  D.  &  R.  556  ;  S.  P.,  Wayward  v.  PhilUjM,  1  N. 
&  P.  288  ;  6  A.  &  E.  119. 

A  motion  to  set  aside  an  award,  made  under 
an  order  of  nisi  prius,  must  be  made  within  the 
liist  four  days  of  the  next  term,  though  it  is  for 
objections  apparent  on  the  face  of  the  award, 
i*//  V.  Oirttr,  2  D.  P.  C.  24* 

Motion  to  set  aside  an  award  under  a  reference 
at  nisi  prius,  allowed  to  be  made  after  the  first 
four  days  of  term,  where  the  award  was  pub- 
lished too  late  in  the  vacation  to  take  the 
necessary  proceedings  before.  BennHt  v.  SkaV' 
dan^  5  M.  &  R.  10. 

The  time  limited  by  the  statute  for  setting 
aside  awards,  made  under  submissions  by  virtue 
of  that  statute,  does  not  attach  on  awards  made 
uuder  orders  of  nisi  prius.  Syntfe  v,  Jertm»c^  8 
East,  466. 

Where  a  cause  is  referred  and  a  verdict  enteixxl. 
a  motion  to  impeach  the  award  must  be  made 
within  the  first  four  days  of  the  following  term. 
Lung  v.  SnUou,  3  Scott,  187  ;  5  D.  P.  C.  39 ;  2 
Hodges,  106. 

A  cause  only  was  referred  :  a  motion  to  set 
aside  the  awaitl,  after  the  fourth  day  of  the  term 
following  its  publication,  was  too  late,  and  the 
court  refused  to  allow  affidavits  to  be  filed 
accounting  for  the  delay.  Bieeard  v.  Kingdim, 
3  D.  &  L.  773  ;  1  B.  C.  Rep.  122  ;  15  L.  J.,  Q.  B. 
269. 

In  order  to  set  asid(f  an  award  at  common  law, 
veiy  strong  reasons  must  be  shewn  for  not  apply- 
ing'within  the  first  four  days  of  the  term  next 
after  the  making  of  the  award.  KvynoUh  v. 
A*hetCy  5  D.  P.  C.  682  ;  W.  W.  &  D.  360. 

Xztflniion  of  Tim«.] — The  ooui-t  has  no  discre- 
tionary power  under  9  &  10  Will.  4,  c.  15,  s.  2, 
\o  extend  the  time  for  making  a  motion  to  set 
aside  an  award.  Smith  v.  Blake^  1  W,  W.  k.  H. 
406  ;  8  D.  P.  C.  133  ;  2  Jur.  1015. 

An  application  on  the  last  day  but  one  of  the 
term  for  leave  to  move  on  the  last  day  of  the 
term  to  set  aside  an  award,  on  the  ground  that 
the  affidavit  oA  which  the  motion  wbs  to  be 
founded  had  not  arrived  from  the  country,  was 
refused.  Eran*,  In  re,  4  M.  &  G.  767  ;  5  fcJoott. 
N.  R.  240. 

An  award  was  made  on  the  23rd  of  March : 
the  plaintiff  moved  to  set  it  aside  on  the  last  day 
but  one  of  the  following  Michaelmas  Term,  for 
an  objection  of  which  he  had  knowledge  on  the 
8th  of  May : — Held,  that  the  application  was 
too  late,  notwithstanding  a  fiat  bad  issued  against 
the  plaintiff  before  the  date  of  the  award,  and 
he  did  not  receive  a  copy  of  it  until  the  8th  of 
November.  HemMworth  v.  Brian,  8  Scott,  N.  R. 
842  ;  7  M.  &  G.  1009  ;  14  L.  J.,  C.  P.  36. 

It  is  no  excuse  for  not  applying  within  the 
proper  time  to  set  aside  an  award,  that  the  party 
had  been  prevented  from  obtaining  a  knowledge 
of  its  contents  by  the  arbitrator's  improperly 
demanding  an  extortionate  sum  for  his  fees. 
Moore  v.  Darhy,  1  C.  B.  445. 

Where,  from  the  misconduct  of  one  of  the 
parties,  the  submission  cannot  be  made  a  rule  of 
court,  so  as  to  enable  the  opposite  party  to  make 
it  a  rule  of  court  before  the  last  day  but  one  of 
the  first  term  after  the  award,  the  time  for  a 


motion  to  set  it  aside  will  be  enlarged  until  the 
following  tcnn.     Perrtng,  In  rr,  3  D.  P.  C.  98. 

A  rule  nisi  to  set  aside  an  award  under  an 
order  of  nisi  prius  having  been  dischaged  on  a 
mere  technical  objection  : — Held,  not  too  late  to 
move  for  a  second  rule  after  the  first  four  days 
of  the  term  next  after  the  award  was  made. 
Sh4'rrg  v.  Okf,  3  D.  P.  C.  349  ;  1  H.  &  W.  119. 

An  award  made  under  a  reference  by  ortlcr  of 
nisi  prius  was  published  on  the  31st  July,  and 
within  the  first  four  days  of  the  following 
Hilary  Term  the  unsuccessful  party  applied  to 
set  it  aside.  During  the  months  of  August, 
September,  October  and  November  preceding  he 
was  in  bad  health,  and  passed  the  October  on 
the  continent  for  that  reason  ;  and  an  affidavit 
of  his  physician  stated  that  during  the  whole  of 
November  he  was  unfit  to  attend  to  any  busi- 
ness : — Held,  no  sufficient  excuse  to  take  the 
case  out  of  the  rule  which  requires  that  applica- 
tion to  set  aside  an  award  must  be  made  dur- 
ing the  term  subsequent  to  the  publication  of 
an  award.  Cftiodinao  v.  Brown,  2  Jur.,  N.  S, 
358. 

Where  a  rule  nisi  to  set  aside  an  award  had 
been  granted  on  the  last  day  but  one  of 
term,  but  was  stayed  in  the  office,  because  the 
reference  had  not  been  made  a  rale  of  court,  of 
which  it  appeared  that  the  parties  were  aware 
at  the  time  of  making  the  motion,  the  court 
refused  in  the  following  term  (the  agreement  of 
reference  having,  in  the  meantime,  been  made  a 
rule  of  court),  to  antedate  the  latter  rule  as  of 
the  day  when  the  motion  to  set  aside  the  awanl 
w&s  made,  and  to  draw  up  the  rule  to  set  aside 
the  award  on  reading  the  rule  making  the  agi'ec- 
ment  of  reference  a  rule  of  court,  although  it 
appeared  that  the  party  moving  had  no  copy  of 
the  agreement,  which  was  in  the  hands  of  the 
opposite  party,  who  had  refused  to  make  it  a  rule 
of  court  in  time.  BtMw  v.  Bon*,  4  D.  &  L.  648  ; 
16  L.  J.,  Q.  B.  138. 

Defendant  gave  plamtiff  to  understand  he 
intended  to  move  to  set  aside  an  awanl  between 
them.  Plaintiff,  who  intended  to  make  the  same 
motion,  allowed  a  term  to  elapse,  and  then 
moved,  the  defendant  having  omitted  to  do  so  : — 
Held,  no  sufficient  reason  for  the  delay.  7irV;i/'/ 
V.  Ogdem,  7  Bing.  258. 

Where  a  cause  is  rcfcrreil  by  a  judge's  ortler, 
an  application  to  set  aside  the  award  must,  in 
general,  be  made  within  two  terms  ;  but  under 
special  circumstances,  the  court  will  enteiiain 
the  application  after  the  time.  Ilobhn  v. 
Ferrars,  8  D.  P.  C.  779 ;  4  Jur.  825  ;  S,  P., 
Brooke  v.  Mitchell,  8  D.  P.  C.  392. 

A  motion  to  set  aside  an  awaitl  under  a  judge's 
order  must  be  made  within  the  term  ensuing  the 
making  of  the  award,  although  the  arbitrator 
demands  an  excessive  fee,  and  a  copy  is  not,  in 
consequence,  obtained  by  either  party  until  a 
few  davs  before  the  time  when  the  application  is 
made. "  M" Arthur  v.  Camphell,  2  N.  &  M.  444  ; 
5  B.  ic  Ad.  518. 

^'  Complaint,"  what  ii.] — When  a  submission 
has  been  made  a  rule  of  the  Court  of  Chancery, 
service  of  a  notice  of  motion  to  set  aside  the 
award  is  a  complaint  within  the  meaning  of 
9  &  10  Will.,  3,  c,  15,  s.  2,  and  is  in  time,  although 
the  motion  will  not  be  heard  until  after  the 
time  limited  by  the  act.  Iluddenfjidd  Corpo- 
ration and  Jacomh,  In  re,  10  L.  R.,  Ch.  92 ; 
,  44  I..  J.,  Ch.  96 :  31  L.  T.  466  :  23  W.  K.  100. 
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Affirming  17  L.  R.,  Eq.  47fi  ;  43  L.  J.,  Ch.  748  ; 
29  L.  T.  824  ;  22  W.  R.  255. 

An  ex  parte  application  to  set  aside  or  vary 
an  award  published  on  July  14,  was  made  in 
court  on  November  24,  but  not  entertained, 
because  no  notice  of  motion  had  been  given. 
On  the  same  day  notice  was  p^ven  that  the  court 
would  be  moved  on  the  27th.  On  the  motion 
being  made  accortlingly,  it  was  objected  that 
the  motion  was  out  of  time : — Held,  that  the 
motion  could  be  heard,  as  the  notice  of  motion 
given  on  the  24th  of  November  was  a  complaint 
in  court  within  9  &  10  Will.  3,  c.  15,  s.  2.  Smith 
v.  ParliHde  Company,  6  Q.  B.  D.  67  ;  50  L.  J., 
Q.  B.  144;  29WrR.  154. 

Bole,  Enlargement  of.]— When  a  rule  had 
been  granted  to  set  aside  an  award  involving 
certain  accounts,  and  before  it  came  on  for 
argument  cross  bills  had  been  filed  in  chancery 
by  each  party  for  the  taking  of  the  accounts, 
the  court,  with  the  consent  of  the  parties,  en- 
larged the  nile  generally  until  the  first  term 
after  the  chief  clerk's  certificate  had  become 
final.    Stafford  v.  Stafford,  25  L.  T.  572. 

Application  to  set  aeide  Judgment]— A  de- 
fendant having  omitted  to  apply  to  set  aside  an 
awai-d  in  the  next  term  after  it  was  made,  and 
the  plaintiff  having  afterwards  signed  judg- 
ment : — Held,  that  the  defendant  was  at  liberty 
to  move  to  set  aside  the  judgment  in  the  next 
term  after  it  had  been  signed.  Jirooktt  v.  Par- 
9'm,  1  D.  &  L.  f.91  ;  13  L.  J.,  Q.  B.  50  ;  8  Jur. 
81. 

A  defendant  may  move  to  set  aside  a  judg- 
ment entered  up  on  an  irregular  award,  though 
the  time  of  setting  aside  the  award  itself  has 
elapsed,  if  the  defect  insisted  on  is  apparent  on 
the  face  of  it ;  and  an  objection  grounded  on 
such  defect  need  not  be  stated  in  the  rule  nisi. 
Manser  v.  Heaver,  3  B.  &  Ad.  295. 

Compnlsory  Beferencea.]— By  17  &  18  Vict.  c. 
125,  s.  9,  "  ^1//  apjdicathns  to  set  aside  ajiy 
award  made  mi  a  eomjmlsory  refere^ice  under  thh 
aet  shall  and  may  he  made  withhi  the  Jirsf 
seven  days  of  the  term  nrxt  following  thejmbli- 
catimi  of  the  award  to  the  jmrties,  whether  made 
'in  vacatimi  or  term  ;  a7id  if  7io  such  apjtlieation 
is  made,  or  if  no  rule  is  granted  thereon,  or  if  any 
rule  granted  thereon  is  afterioards  diseharged, 
sueh  award  shall  he  final  between  the  parties,^'' 

This  section  only  requires  that  the  rule'^ould 
be  moved  for  within  the  seven  days,  not  that  it 
should  be  granted  within  that  time.  Bennett  v. 
Watson,  or  Watson  v.  Bennett,  5  H.  &  N.  831  ; 
29  L.  J.  Ex.  357 ;  6  Jur.  N.  S.  637  ;  8  W.  R. 
612. 

e.    Enforcing  Award, 
i.   By   Attaehment. 
a.    Wlien  Granted^ 

Dnty  mnst  be  clear.]— An  attachment  will  not 
be  granted  for  disobedience  of  an  award  unless 
the  duty  to  be  performed  or  the  money  to  be 
l>aid  is  distinctly  ascertained  therein.  Graham 
V.  Darcey,  6  C.  B.  337  ;  6  D,  &  L.  385  ;  18  L.  J., 
0.  P.  61. 

Where  an  award  finds  a  certain  sum  to  be  due, 
but  does  not  order  that  sum  to  be  paid,  an 
attachment  cannot  be  obtained  for  the  non-pay- 


ment of  that  sum.  Seitard  v.  Uattey,  7  D.  ?. 
C.  318  ;  1  W.  W.  &  H.  410 ;  3  Jur.  9  ;  ifi<.  A 
JSdgell  V.  Balimore,  3  Bing.  634  ;  11  Moore,  541. 
An  award  having  directed  the  delivery  up  of 
a  particular  box  which  was  a  matter  not  speci- 
fically referred,  but  which  had  been  parted  with 
before  the  date  of  the  submission,  an  attach- 
ment could  not  be  gi'anted  for  non-performance 
of  that  part  of  the  award.  Smith  v.  Beetjet,  2 
H.  &  W.  306. 

Counter  Claim  avifing  afterwarda.] — If  after 
an  award  directing  payment  of  money  to  the 
plaintiff  matter  arises  which  gives  the  defendant 
a  counter  claim  against  the  plaintiff  for  an  equal 
amount,  the  court  will  not  grant  an  attachment 
on  the  application  of  the  plaintiff  to  enforce 
payment  of  the  money  to  him.  Bees  v.  Bees, 
25  L.  J.,  Q.  B.  352. 

Oibr  to  pay  after  Taxation.] — An  attachment 
cannot  be  granted  for  non-payment  of  a  sum 
pursuant  to  an  award,  if,  on  a  demand  made,  the 
party  offers  to  pay  on  the  costs,  which  were  to 
follow  the  result  "of  the  award,  being  taxed. 
Kendrick  v.  Bavis,  W.  W.  &  D.  587. 

For  non-payment  of  Coeta.]— Where  one  only 
of  two  defendants  who  attended  an  arbitrator 
under  a  reference  by  order  of  nisi  prius  made 
the  order  a  rule  of  court,  and  demanded  costs 
from  the  plaintiff  under  a  taxation  to  him  only  : 
— Held,  that  an  attachment  would  not  lie  for 
the  non-payment  of  the  costs  to  the  one  de- 
fendant only.  Biekins  v.  Smith,  8  D.  &  R.  285  ; 
iS.  r.  nom.  Biehins  v.  Jai^is,  6  B.  &  C.  528. 

if  an  arbitrator' awards  that  each  party  shall 
|wiy  a  moiety  of  the  costs  of  the  arbitration,  and 
of  making  the  submission  a  rule  of  court ;  and 
one  party,  in  order  to  get  the  award  out  of  the 
hands  of  the  arbitrator,  pays  the  whole,  he  may 
have  an  attachment  against  the  other  party,  if 
he  refuses  to  pay  his  moiety.  Hicks  v.  Bichard- 
son,  1  B.  &  P.  93. 

An  attachment  may  be  obtained  to  enforce 
the  repayment  of  the  moiety  of  the  costs  of  aa 
award,  where  it  is  part  of  the  submission  itself, 
and  not  of  the  award,  that  each  party  should 
pay  the  moiety.     Powell,  In  re,  1  Wol.  P.  C.  23. 

So,  where  an  arbitrator  awarded  a  sum  to- 
gether with  the  costs  of  the  award,  the  party  to 
whom  the  money  was  awarded  was  allowed,  upon 
taking  up  the  award,  and  paying  the  whole  costs, 
to  have  an  attachment  against  the  defendant  for 
the  sum  a^^rded,  and  his  share  of  the  costs. 
Stohes  V.  Lewis,  2  Smith,  12. 

When  Action  oommeneed  and  diaoontinaed.] — 

The  court  will  grant  an  attachment  for  the  non- 
payment on  demand  of  money  awarded,  after 
an  action  on  the  award  commenced,  and  dis- 
continued, where  the  action  was  not  pending  at 
the  time  of  the  demand.  Biggins  v.  WiUes. 
3  M.  k  R.  382. 


When  Action  pending.]— The  court  will  not 
grant  an  attachment  i)ending  an  action  on  the 
award,  nor  allow  the  plaintiff  to  waive  the 
action  in  order  to  apply  for  the  attachment. 
Badly  v.  Loreday,  1  B.  &  P.  31  ;  S.  P.,  PauU  v. 
Paull,  2  C.  &  M.  235  ;  2  D.  P.  C.  340  ;  4  Tyr.  72. 

Denial  by  Defendant  that  aeta  done  eontraiy 
to  Award.] — Two  actions  of  trespass,  and  all 
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matteis  in  difference  between  the  partieR,  touch- 
ing a  disputed  right  of  way,  were  referretl.  The 
arbitrator  directed  that  the  defendant  should 
give  an  undertaking  to  discontinue  the  user 
of  the  way.  On  a  motion  for  an  attachment 
for  non-performance  of  the  award,  the  defen- 
dant swore  that  he  had  not  himself  used  the 
way,  nor  had  it  been  used  by  any  of  his  sor- 
Tants  with  his  consent  or  knowledge.  The 
court  refused  to  grant  the  attachment.  RuMitvll 
V.  York,  4  Scott,  422. 

Prioe  of  Land.] — Where,  in  articles  of  agree-, 
ment  for  the  sale  of  land  by  A.  to  B.,  it  is  stipu- 
lated that  the  price  shall  be  fixed  by  an  arbitrator, 
and  the  agreement  is  made  a  rule  of  court,  the 
award  being  published,  and  the  agreement  made 
a  rule  of  court,  A.  cannot  have  an  attachment 
against  B.  for  non-payment  of  the  price  awarded. 
A-'s  remedy  is  by  action  on  the  articles.  X/r, 
In  rt\  3  N.  &  M.  860. 

doiioal  Error.] — ^An  arbitrator  having  made 
a  mistake  in  his  award,  in  the  Christian  name  of 
the  defendant,  the  court  refused  to  enforce  it  by 
attachment.    Lee  v.  Hartley,  8  D.  V.  C.  883. 

Baelproeal  Dntiet.]— Where  an  award  directed 
that  the  defendant,  in  consideration  of  a  certain 
stun,  should  forthwith,  at  the  costs  and  charges 
of  the  plaintiff,  surrender  to  him  an  estate,  and 
defendant  was  afterwards  informed  that  u{x)n 
such  surrender  being  made,  she  should  thereuiK)n 
be  paid  the  said  sum  and  the  costs  of  the  sur- 
render : — Held,  that  she  was  in  contempt  for  not 
making  a  surrender,  although  such  sum  and  costs 
had  not  been  paid.  Doe  d.  Clarke  v.  Stillwell, 
3  N.  &  P.  701  ;  8  A.  &  E.  645  ;  2  Jur.  691. 

H.  and  L.  agreed,  by  deed,  that  H.  should 
purchase  property  of  L.,  at  a  price  to  be  ascer- 
tained by  arbitration,  the  conveyance  to  be  made 
on  payment  of  the  money.  The  agreement  was 
made  a  rule  of  court.  The  arbitrator  having 
awarded  the  sum,  L.  tendered  a  conveyance  to 
H.,  and  demanded  the  money  of  him,  but  he 
would  not  pay.  The  court  refusc<l  to  g^nt  an 
attachment  against  H.,  as  for  non-performance 
of  an  award,  under  9  &  10  Will.  3,  c.  15.  Heming- 
veay.  In  re,  3  N.  &  M.  860 ;  15  Q.  B.  305,  n. 

Paymeiit  to  Wrong  Ponon.] — ^Where  in  re- 
plerin  against  a  defendant  and  his  wife,  they 
avowed  for  an  annuity  charged  upon  an  estate 
in  which  the  plaintiff  had  a  life  interest,  and  the 
court  at  various  stages  of  the  proceedings  inter- 
fered to  enable  the  wife  to  continue  the  suit,  in 
opposition  to  the  wishes  of  the  husband,  and  the 
cause  and  all  matters  in  difference  were  referred, 
and  the  arbitrator  directed  a  verdict  to  be  entered 
for  the  defendant  in  the  action,  and  ordered  a 
further  sum  to  be  paid  to  the  wife  by  the  plain- 
tiff in  respect  of  arrears  which  had  accrued  due 
since  the  commencement  of  the  suit,  the  court 
granted  an  attachment  for  the  non-payment  of 
those  arrears  to  the  wife,  even  though  it  was 
sworn  that  the  arrears  had  been  paid  to  the 
husband  upon  demand  made  by  him.  Wynne  v. 
Wynne,  1  D.,  N.  S.  723  ;  3  Scott, N.  R.  442  ;  4  M. 
&  a.  253. 

Error  in  Title  of  Actions.] — ^Two  actions  of  A. 
r.  B.  and  B.  r.  A.,  and  all  matters  in  difference 
between  the  parties,  were  referred,  the  costs  of 
the  reference  and  award  as  to  the  actions  to  be 


within  the  discretion  of  the  arbitrator.  The 
award  found  that  there  was  due  from  B.  to  A. 
the  sum  of  62/.  18«.,  and  directed  that  B.  should 
bear  his  own  costs  in  the  action  by  him  against 
A.,  and  also  A.'s  costs  of  that  action  ;  that  A.  was 
entitled  to  recover  52/.  ISj*.  in  the  action  by  him 
against  B.,  and  that  B.  should  pay  that  sum  on 
demand  to  A.,  together  with  A.'s  costs  of  the 
action  ;  and  that  each  party  should  bear  his  own 
costs  of  the  reference  and  half  the  expenses  of 
the  award.  The  action  of  B.  r.  A.  had  not  pro- 
ceeded beyond  the  writ,  and  consequently  there 
were  no  costs  due  thereiji  to  A.  The  agreement 
of  reference  having  been  made  a  rule  of  court, 
— the  rule  being  intitled  **  In  the  matter  of  the 
arbitration  betwceu'A.  andB. :  A.  r.  B." — and  the 
52/.  18«.,  and  taxed  costs  of  the  action  of  A.  v. 

B.  having  been  duly  demanded,  the  court  granted 
an  attachment  against  B.  for  the  non-payment 
of  those  two  sums.    Pike  and  Xewman,  In  re,  14 

C.  B.  425. 

In  roipoot  of  aomo  Hatters.]  —  An  award 
ordered  H.  to  pay,  on  a  day  and  at  a  place 
named,  to  the  attorney  of  C.  for  C.'s  use,  one 
sum  for  debt  and  another  for  C.*s  costs  of  the 
reference,  and  then  directed  that  C.  should  pay 
to  the  arbitrator's  attorney,  at  or  before  the 
delivery  of  the  award,  62/.  lOjf.  for  the  costs  of 
the  arbitrator  and  of  the  award ;  and  that  H. 
should,  on  a  day  and  at  a  place  named,  repay 
the  sum  of  62/.  10#.  to  the  attorney  of  C.  for  C.'s 
use.  H.  not  complying  with  the  award,  a 
demand  was  duly  made  on  him  on  C.'s  behalf 
for  payment  of  the  sjKJcific  sums,  but  H.  did  not 
pay  any  of  them.  On  an  application  by  C. 
against  H.  for  an  attachment  for  not  paying  the 
thrcc  sums  : — Held,  that  assuming  the  direction 
to  {Miy  the  62/.  \0t,  to  be  valid,  no  attachment 
could  i.ssue  in  resi)ect  of  that  sum,  as  it  was  not 
8hcwn  that  C.  had  paid  it  in  the  first  instance 
for  the  arbitrator's  use  ;  but  the  court  could 
mould  the  rule,  and  that  the  attachment  might 
issue  ill  respect  of  the  other  two  sums.  Cardigan 
iEarl),  In  re,  1  B.  C.  C.  98  ;  22  L.  J.,  Q.  B.  83. 

Compnlsory  Beferenoe.] — Qusre,  whether  an 
award  made  upon  a  compulsory  reference  is 
enforceable  by  attachment.  Talbtft  v.  FUher, 
2  C.  B.,  N.  8.  471. 

Arbitrator  ezeeeding  Powers.] — Where  a  cause 
was  referred  by  an  order,  which  gave  no  express 
power  to  direct  a  verdict  to  be  entered,  but  the 
arbitrator  awarded  a  verdict  to  be  entered  with 
damages  and  costs,  the  court  discharged  a  rule 
which  had  been  obtained  to  enforce  the  award 
by  attachment,  leaving  the  plaintiff  to  his  remedy 
by  action.     (\wk  v.  Gent,  14  M.  &  W.  680  ;  3 

D.  &  L.  271  ;  15  L.  J.,  Ex.  33. 

3.  By  and  AgainH  whom  Granted. 

In  whose  favour  Order  made.] — An  executor 
may  have,  without  scire  facias,  or  other  process 
of  revivor,  an  attachment  for  non-performance 
of  an  awanl  made  in  favour  of  his  testator  in  a 
cause  referred  and  decided  in  his  lifetime,  though 
the  suit  abated  by  his  decease.  Hogcrs  v.  Stanton, 
7  Taunt.  575. 

So,  if  a  stranger  to  a  cause  becomes,  by  rule 
of  court,  a  party  to  a  reference  made  in  the 
cause  before  any  jury  are  sworn,  and  if,  after 
the  award  made,  but  before  judgment,  one  of 
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the  parties  to  the  cauFie  dies,  though  the  cause 
abates,  the  rale  of  court  is  not  vacated  tun  to  the 
stranger,  but  aii  attachment  will  go  thereon  for 
non-performance  of  the  award.    Ih. 

The  court  will  not  grant  an  attachment  for 
the  non-payment  of  costs  payable  under  an 
award,  at  the  instance  of  the  personal  repi'csen- 
tative  of  a  deceased  party,  to  which  j)arty  they 
were  to  have  been  paid.  Ilex  v.  Majfeu,  1  D.  P. 
C.  538. 

An  arbitrator  having  ordered  the  defendant  to 
pay  to  the  plaintiff  a  sum  of  money,  the  plaintiff 
tiled  an  affidavit  of  debt  in  the  Court  of  Bank- 
ruptcy, and  the  defendant  gave  a  bond,  with 
sureties,  conditioned  for  payment  of  the  money, 
but  omitting  the  alternative  in  the  statute,  of 
rendering  himself  to  custody : — Held,  that  the 
plaintiff's  having  adopted  this  proceeding  did 
not  preclude  him  from  applying  for  an  attach- 
ment for  non-performance  of  the  award  and 
rule  of  court  thereon.  Menddl  v.  TyrrvU,  9  M. 
&  W.  217  ;  1  D.,  N.  S.  453  ;  6  Jur.  18  ;  12  L.  J., 
Ex.  121. 

An  attachment  for  non-payment  of  a  sum  of 
money  cannot  be  obtained  on  the  part  of  a 
I)erson  who  is  not  a  party  to  the  submission,  to 
whom  the  money  is  directeil  to  be  paid.  SkrHCy 
Ih  re,  2  W.,  W.  &  H.  4»  ;  7  D.  P.  C.  618  ;  3  Jur. 
870. 

Against  whom  Onuited.] — The  court  ^-ill  not 
grant  an  attachment  against  a  peer  for  not 
paying  a  sum  of  money  awardecl,  though  he 
consents  on  condition  that  the  attachment  shall 
lie  in  the  office  for  a  certain  time.  Walker  v. 
Grotrenor  QEarl),  7  T.  R.  171. 

Kor  against  a  member  of  parliament.  Cutmur 
V.  Xnatchbftll,  7  T.  R.  448. 

The  court  will  not  grant  an  attachment  nor 
make  absolute  a  rule  for  payment  of  money 
found  due  by  a  party  to  an  action,  which  was  re- 
ferred without  his  consent,  and  who  did  not  au- 
thorize the  action  which  was  referred,  nor  the 
reference,  and  had  no  notice  of  it  until  after  the 
award ;  and  although  he  might  be  liable  on  an 
im])lied  authority  by  reason  of  the  action  and 
reference  relating  to  partnership  transactions  in 
a  iii*m  of  which  he  was  a  member,  yet,  if  it 
appears  that  he  had  retired  from  the  firm,  the 
applicant  will  be  left  to  enforce  the  award  in  an 
action,  and  the  court  will  not  enforce  it  by  the 
exercise  of  a  summary  jurisdiction.  Hubert  son  v. 
JIattm,  26  L.  J.,  Ex.  293. 

An  attachment  was  issued  against  a  party  for 
non-performance  of  an  award,  which  had  been 
made  a  rule  of  court,  although  such  party  re- 
sided out  of  the  jurisdiction  of  the  court,  as  it  was 
in  the  nature  of  a  civil  process  ;  and  the  court 
was  not  bound  to  inquire  whether  it  could  be 
served  with  effect  or  not.  Ilojjero/t  v,  Fermorj 
8  Moore,  424  ;  1  Ring.  378. 

Where  a  submission  between  A.  &  B.,  the 
parties  on  the  record,  had  been  made  a  rule  of 
court,  and  the  award  not  having  been  made  in 
time,  the  dispute  had  been  referred  to  a  second 
arbitrator,  by  B.  and  C,  who  were  the  real  parties 
in  the  suit : — Held,  that  no  attachment  could 
issue  against  B.  for  not  obeying  the  award  made 
by  the  second  arbitrator,  because  the  reference 
should  have  been  made  by  the  parties  on  the 
record ;  and  even  if  it  had,  there  should  have 
been  another  rule  to  make  the  second  submission 
a  rule  of  court.     Oiven  v.  Ifurd,  2  T.  R.  643. 

An  attachment  does  not  lie  against  a  coriwra- 


tion  (e.  g.  an  incoqwrated  railway  company),  for 
non-performance  of  an  award.  Mackenzie  v. 
Sligo  and  Sliannon  llaihcay  Chwjmny,  9  C.  B. 
250. 


y.  Previous  Demand, 

Benuuid  moit  be  Personal.] — An  attachment 
for  not  paying  a  sum  of  money  pursuant  to  an 
award  cainiot  issue  before  a  ^x^rsonal  demand 
has  been  made,  even  though  the  time  and  place 
for  payment  of  the  money  arc  specified  in  the 
award.    Brandon  v.  Brandon,  1  B.  &  P.  394. 

When  to  be  made.] — If  a  demand  is  not  made 
for  a  sum  of  money,  pursuant  to  an  award,  until 
some  months  after  the  day  on  which  it  is  directed 
to  be  paid,  an  attachment  for  non-payment  maj 
nevertheless  be  granted.  Craih,  In  re,  2  W., 
W.  &  H.  62  ;  7  I).  P.  C.  603. 

An  award  made  in  an  action,  in  which  A.  and  B. 
were  plaintiffs,  and  C  defendant,  ordered  that 
the  defendant  should  pay  the  plaintiffs  a  certain 
sum  of  money,  and  directed  that  the  defendant 
should  pay  the  costs  of  the  reference  and  award 
(not  saying  to  whom  the  costs  were  to  be  paid}. 
After  more  than  two  years  from  the  making  of 
the  award,  one  of  the  plaintiffs  demanded  pay- 
ment of  the  amount  awarded  from  the  defendant. 
The  defendant  did  not  pay: — Held,  that  the 
plaintiffs  .were  entitled  to  an  attachment  to  com- 
pel payment,  although  the  plaintiffs  had  given 
no  explanation  of  3ie  delay  in  coming  to  the 
court.  Bally  v.  Curling,  2  L.,  M.  &  P.  161  ;  20 
L.  J.,  Q.  B.  236. 

An  action  having  by  an  order  of  nisi  priusbeen 
referred  to  an  arbitrator,  who  was  to  settle  all 
matters  in  difference  between  the  parties,  and  to 
order  and>dircct  as  to  the  proper  distribution  of 
certain  property,  as  to  him  should  seem  fit,  he 
accordingly  made  his  award,  and  awarded  that 
the  plaiuti^  do,  on  or  before  the  23rd  of  March 
next,  duly  execute  an  mdenturc,  to  be  prepared 
by  the  defendant  in  the  words  and  figures  follow- 
ing (setting  it  out).  No  demand  of  the  execu- 
tion of  the  uistrument  was  made  upon  the 
plaintiff  before  or  on  the  day  mentioned  in  the 
award  : — Held,  that  the  plaintiff  was  not  liable 
to  an  attachment  for  refusing  to  execute  the  deotl 
on  demand,  made  after  the  23rd  of  March.  I>i*r 
d.  Williams  v.  Iloiccll,  5  Ex.  299  ;  19  L.  J.  Kx. 
232. 

SnlEoieney  of.] — Wliere  an  award  between  A. 
and  B.  dinrted  that  the  costs  of  the  arbitrator 
should,  in  the  fii*st  histance,  be  jwiid  l)y  A.,  and 
aftei'\i'ard8  reimbursed  and  paid  by  B.  to  A.,  and 
by  the  master's  allocatur,  liter  giving  A.  credit 
for  having  paid  the  arbitrator's  coste,  a  certain 
sum  was  specified  as  the  •*  balance  to  be  paid  by 
B.  to  A. :  '* — Held,  that  it  was  not  sufficient,  in 
order  to  support  an  attachment  against  B.,  for 
non-payment  of  such  sum,  to  shew  a  demand  of 
it,  as  due  by  virtue  of  the  allocatur,  without  also 
shewing  by  affidavit  that  A.  had  first  paid  the 
arbitrator's  costs.  Masters  v.  Butler,  6  Q.  B. 
341  ;  18  L.  J.,  Q.  B.  328  ;  13  Jur.  869, 

An  award  ordered  a  defendant  to  pay  to  thci 
arbitrator  the  costs  of  the  award,  and  if  the 
plaintiff  paid  them,  it  ordered  the  defendant  to 
repay  them.  On  making  a  demand  for  thef?e 
costs,  in  order  to  entitle  the  plaintiff  to  move  for 
an  attachment,  notice  should  be  given  to  the 
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defendant   that   the  plaintiff  had  paid   them. 
Kendriek  v.  DaicU,  W.,  W.  &  D.  587. 

When  Part  of  Demand  €K»od.l— An  award  di- 
rected that  the  plaintiff  should  deliver  to  the 
defendant  a  warrant  for  a  hogshead  of  wine 
marked  2260.  The  defendant  having  demanded 
the  delivery  of  the  wine  : — Held,  that  the  de- 
mand oaght  to  have  been  made  of  the  warrant, 
bat  that  an  attachment  might  isAuc  for  the  non- 
performance of  the  other  i)art8  of  the  awani. 
Hemsworth  v.  Brian,  2  D.  &  L.  844  ;  1  C.  B. 
131 ;  14  L.  J.,  C.  P.  134. 

If  three  separate  demands  are  made  for  throe 
sams  ordered  to  be  paid  by  an  award,  one  of 
which  is  improperly  awarded,  the  party  may  yet 
have  an  attachment  for  the  other  two.  Kendriek 
V.  Dari$y  W.,  W.  &  D.,  587. 

For  Larger  Amount.]  —If  the  ])arty  in  whose 
livour  an  award  is  made  demand  more  than  is 
due  to  him,  he  cannot  have  an  attachment  for 
the  non-payment  on  that  occasion  of  the  sum 
which  is  dae.  Strutt  v.  liitgern^  7  Taunt.  213  ; 
2  Marsh.  524. 

Amount  Bednced — Fresh  Demand.] — ^Though 
a  party  is  at  one  time  in  contempt  for  not  paying 
costs  which  have  been  duly  demanded ;  yet  if, 
before  an  attachment  is  moved  for,  the  sum  due 
become  reduced  in  amount,  a  fresh  demand  of 
the  reduced  sum  must  be  made  to  ground  a 
motion  for  an  attachment.  Spiru  v.  Webjttcrj 
1  D.  P.  C.  696. 

By  one  Party  on  beludf  of  several.]  — An 
award  made  in  an  action,  in  which  A.  &  B.  were 
plAintiffs,  ordered  that  the  defendant  should  pay 
them  a  sum  of  money ;  a  demand  by  one  is  suffi- 
cient whereon  to  found  an  attachment  for  non- 
jiayment  of  the  sum.  JJaily  v.  Curling^  2  L., 
M.  &  P.  161 ;  20  L.  J.,  Q.  B.  235. 

An  award  directed  that  a  bond  should  be  de- 
livered up  to  the  plaintiffs  upon  demand : — Held, 
that  a  demand  made  by  one  plaintiff  without 
a  power  of  attorney  from  the  others,  was  insuffi- 
cient to  obtain  an  attachment.  St/kea  v.  Jlagitc 
or  Ilafgh,  2  Scott,  193 ;  4  D.  P.  C.  114 ;  1  Hodges, 
197. 

By  Third  Person  or  Agent.] — The  court  will  not 
grant  an  attachment  for  the  non-performance  of 
an  award,  the  performance  of  which  is  demanded 
by  a  third  person  acting  under  a  power  of  attor- 
nev,  unless  the  subscribing  witness  makes  an 
aflSdavit  of  its  execution,  and  a  copy  of  the  power 
of  attorney  is  left  with  the  party  upon  whom  the 
demand  is  made.  LaugJier  v.  Ltivgher,  1  D.  P. 
C.  284  ;  1  C.  &  J.  398 ;  1  Tyr.  352. 

On  a  motion  for  an  attachment  for  nonpay- 
ment of  money  pursuant  to  an  award,  where  the 
demand  is  made  under  a  power  of  attorney,  it 
must  appear  that  the  power  of  attorney  was  pro- 
duced to  the  party  at  the  time  the  demand  was 
made.    Badges  v.  HeiPetton,  2  Scott,  837. 

Where  a  demand  is  made  under  a  power  of 
attorney,  for  payment  of  money,  pursuant  to  an 
award,  it  is  sufficient  to  found  a  rule  for  an 
attachment,  if  the  attorney  swears  to  the  demand 
and  refusal,  and  that  the  sum  remains  unpaid ; 
and  it  is  not  necef«ary  that  the  party  himself 
should  swear  that  the  money  was  not  paid.  Reg, 
v.  Paget,  9  D.  P.  C.  946 ;  5  Jur.  872. 

Although  a  demand  of  money  payable  under 


ah  award  by  a  stranger,  not  a  party  to  the  arbi- 
tration, must  be  made  under  the  authority  of  a 
power  of  attorney  given  by  the  party  to  whom 
the  money  is  to  be  paid,  yet  this  rule  does  not 
apply  where  a  demand  of  the  execution  of  deeds 
under  an  award  is  to  be  made ;  therefore  where 
an  arbitrator  directs  the  plaintiff  to  execute 
deeds  of  rclease  and  assignment,  and  the  demand 
of  such  execution  wos  made  by  an  agent  to  the 
defendant's  attorney,  who  was  not  authorized  by 
a  iK)wer  of  attorney,  but  the  plaintiff  refused  to 
comply  with  the  awai*d : — Held,  that  he  was 
liable  to  an  attachment  for  such  non-compliance. 
l}'hhntt  V.  Ambler.  2  D.,  N.  S.  677;  12  L.  J., 
Q.  B.  220 ;  7  Jur.  304. 

On  demanding  the  execution  of  a  deed,  directe<l 
by  an  arbitrator,  whci*c  such  demand  is  made  by 
a  third  person,  it  is  not  necessary  that  such  per- 
son should  be  empowered  by  deed  or  power  of 
attorney,  in  order  to. enable  the  party  to  have  an 
attachment.    KeHy<m  v.  Gragsim,  2  Smith,  61. 

I,  Practice  relating  to. 

Batnre  of  the  Proeeeding.] — All  attachments 
for  non-performance  of  awards  are  only  in  the 
nature  of  civil  executions.  Ilex  v.  Jfeyers,  1 
T.  R.  266. 

When  it  may  Issue.] — An  attachment  may 
issue  if  a  motion  to  set  aside  an  award  is  not 
made  before  the  last  day  of  the  next  term  after 
the  award  is  published.  Freame  v.  Pinneger, 
Cowp.  23. 

The  court  will  not  grant  an  attachment  for 
non-performance  of  an  award  after  a  delay  of 
four  years,  unless  such  delay  is  satisfactorily 
accounted  for.  Storey  v.  Galley y  8  D.  P.  C.  299 ; 
4  Jur.  73. 

Personal  Senrioe.] — The  court  will  not  infer 
personal  service  of  an  award  to  bring  a  party 
into  contempt.  Brander  v.  Pcnieaze,  5  Taunt. 
813. 

But  personal  knowledge  of  an  award  and  rule 
of  court  makes  the  party  liable  to  an  attachment 
for  not  performing  the  award,  although  he  has 
not  been  jwrsonally  served  with  such  award  and 
rule.     Bower,  In  re,  1  B.  &  0.  264. 

To  constitute  a  proper  service  of  an  av/ard,  a 
copy  must  be  delivered  to  the  party,  and  the 
original  must  at  the  same  time  be  shewn  to  him. 
Lloyd  V.  UarrtH,  8  C.  B.  63. 

Where  a  defendant  refused  to  take  the  copy  of 
an  award,  rule  and  allocatur,  which  were  ten- 
dered him,  the  court  granted  a  rule  for  an  at- 
tachment.   Mlis  V.  Giles,  2  H.  &  W.  329. 

Verifieation  of  Enlargement  of  Time.]— The 

court  refused  an  attachment  for  non-perform- 
ance of  an  award,  where  the  award  w^as  made 
out  of  the  time  originally  allowed,  but  authority 
had  been  reserved  to  the  arbitrator  to  enlarge  the 
time,  and  though  the  award  stated  upon  the  face 
of  it  that  the  arbitrator  had  enlarged  the  time ; 
because  there  was  no  affidavit  of  that  &ct,  and  it 
did  not  appear  to  them  judicially,  that  the  arbi- 
trator had  any  authority  to  make  the  award, 
without  which  the  court  had  no  jurisdiction. 
Mtmle  V,  Sfmvell,  15  East,  99,  n. 

Where  an  award  appears  to  have  been  made 
out  of  the  time  originally  given  to  the  arbitrator 
by  a  rule  of  court,  but  which  rule  reserved  to 
him  the  power  of  enlarging  the  time,  it  is  not 
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enough,  for  obtaining  an  attachment  for  non- 
performance of  the  awanl,  that  the  arbitrator 
states  in  his  awanl  that  he  had  enlarged  the  time, 
without  verifying  the  fact  by  affidavit ;  and  it 
should  also  a|>iK»r  that  the  defendant  had  notice 
of  8uT?h  enlargement  of  the  time  within  which 
the  award  was  matle,  when  served  with  the  rule 
for  an  attachment.     Darijt  v.  IV/**,  15  East,  97. 

By  the  terms  of  a  submission,  an  arbitrator 
had  power  to  enlarge  the  time  for  making  his 
award ;  the  order  of  reference,  on  which  there 
was  an  indorsement  enlarging  the  time,  dated 
previously  to  the  expiration  of  the  time  for  mak- 
ing the  award,  was  made  a  rule  of  court :— Held, 
that  an  attachment  for  non-performance  of  the 
award  might  be  moved  for  without  an  affidavit 
that  the  enlargement  was  duly  made.  Barttm  v. 
lianmn.  3  M.  &  W.  322 ;  6  1).  P.  C.  384  ;  H.  &  H. 
11 ;  X  P.,  Sniith,  In  n-,  5  D.  P.  C.  513 ;  2  H.  &  W. 
306. 

Where  arbitrators  have  power  to  enlarge  the 
time  for  making  their  award,  and  have  enhirged 
it,  and  make  their  award  in  the  additional  time, 
in  order  to  bring  the  defendant  into  contempt 
for  non-performance  of  the  award,  there  must  be 
an  affidavit  that  the  time  has  been  enlarged,  that 
the  award  was  made  within  the  enlarged  time,  and 
that  the  defendant  has  been  personally  served 
«""*h  notice  of  those  facts.  WoJilenherg  v.  La^e 
I,  6  Taunt.  254 ;  1  Mareh.  579. 


with 
man, 

EnlargMnent  of  TixM  by  Ctonsent.]— Where 
the  time  for  making  an  award  is  enlar/ed  by 
agreement,  thei-e  being  no  authority  for  such  an 
enlargement  in  the  original  submission,  the  new 
agreement  must  be  made  a  rule  of  court  before 
an  attachment  can  issue  for  non -performance  of 
an  award  made  duruig  the  enlarged  period. 
M^AHhur  v.  Campbell,  2  N.  &  M.  444;  5B.  & 
Ad.  518. 

AffidaYiti.]-~The  court  granted  an  attachment 
for  not  performing  an  award,  the  submission 
havmg  been  made  a  rule  of  court,  notwithstand- 
mg  it  did  not  appear  that  the  award  and  rule  of 
court  were  annexed  to  the  affidavit  of  service,  or 
exhibited  to  the  plaintiff  on  being  sworn  to  his 
affidavit  of  service  and  demand.     Jfutlrr,  In  re 

^^^'  ^Ji^  '  ^^  ^-  ^'^  Q-  B-  328 ;  13  Jur.  869. 

An  affidavit  of  the  execution  of  a  i»ower  of 
attorney  to  demand  the  performance  of  an  award, 
must  be  intitled  in  the  cause.     Doe  d.  C'larkr^  v 
Stilwell,  6  D.  P.  C.  305 ;  1  W.  W.  &  H.  44 ;  2  Jur! 
418. 

A  cause  having  been  referred,  the  arbitrator 
awarded  that  the  action  should  cease,  and  that 
the  plaintiff  should  pay  to  the  defendant  a  certain 
sum.  On  motion  for  an  attachment,  an  affidavit 
stated  that  the  defendant  demanded  the  sum 
awarded,  and  also  30/.  for  costs,  but  that  the 
plaintiff  did  not  pay  the  same  sums,  or  any  part 
thereof,  omitting  the  words  "  or  either  of  them." 
The  court  discharged  the  rule  for  an  attachment 
PayniT  V.  Hatton,  7  M.  &  W.  211  ;  8  D.  P.  C. 
891. 

If  to  an  affidavit  for  an  attachment  for  non- 
performance of  an  award  there  be  annexed  a 
copy  of  the  award,  from  which,  and  from  the  sub- 
mission which  has  been  made  a  rule  of  court,  it 
appears  that  the  award  was  within  the  time 
limited  by  the  submission,  it  is  not  necessary 
that  the  affidavit  should  state  the  execution  of 
the  award  within  that  time.  Higgim  v.  Street, 
25  L.  J.,  Ex.  285. 


AVhere  an  arbitrator  awarded  that  A.  should 
fultil  an  nj^Tt^cment  for  the  purchase  of  land  of 
B.,  and  should  pay  the  purchase-money  on  B. 
conveying  the  land  with  a  good  title,  the  court 
refused  to  grant  an  attachment  against  A.  for 
non-jKji-formance  on  an  affidavit  that  B.  had 
re<iuired  A.  to  i>ay  the  money,  assuring  him  of 
his  readiness  to  convey  with  a  good  title,  with- 
otit  further  stating  that  B.  had  tendered  a  con- 
veyance executed.  Stanley  v.  IlemtHgton,  2 
Marsh.  276  ;  G  Taunt.  561. 

Submisfioa  made  Bule  of  Ck>iirt.] — To  warmnt 
a  motion  for  an  attachment  against  a  party  for 
non-performance  of  an  awartl,  the  order  of  nisi 
prius,  or  the  submission,  must  appear  to  have 
been  previously  made  a  rule  of  court.  Bath 
(^Mayor,  ti-e.)  v.  Pineh,  4  Scott,  299. 

The  Bule.] — ^A  rule  absolute  for  an  attachment 
for  non-payment  of  the  costs  of  a  cause,  and  of 
an  award  made  in  that  cause,  will  not  be  granted 
in  the  fii-st  instance,  though  the  reference  is  of 
the  cause  only.  Danirll  v.  Beadle,  2  Soott.  N. 
R.  155  ;  1  M.  &  G.  960. 

A  rule  for  an  attachment  for  non-performance 
of  an  award  is  only  a  rule  to  shew  cause,  even 
though  the  award  only  directs  the  payment  of 
costs.     DicJten-xmir  v.  Alhoj},  8  Jur.  1033. 

A  cause  was  referred  to  an  arbitrator,  the  oostit 
of  the  suit  being  directed  to  abide  the  event  of 
the  award.  The  awaitl  was  in  favour  of  the  de- 
fendant, who  taxed  the  costs  of  the  cause,  which 
the  plaintiff  had  neglected  to  pay.  The  court 
granted  a  rule  for  an  attachment  absolute  in  the 
first  instance.     DanieU  v.  Widld*,  9  D.  P.  C.  44. 

Where  an  award  directs  that  three  defendants 
should  each  pay  one-third  of  certain  costs,  it  is 
necessary  to  have  separate  rules  for  attachments 
for  non-payment.  Doe  d.  Ilodgmm  v.  Summer- 
field,  2  H.  &  W.  291. 

Where  an  affidavit  verifying  an  award  could  not 
be  obtained,  in  consequence  of  the  barrister  s 
clerk  having  left  him,  and  his  residence  being 
unknown,  the  court  granted  a  rule  nisi  for  an 
attiichment  for  non-payment  of  the  award,  but 
directed  that  the  rule  should  not  be  drawn  up 
till  an  affidavit  had  been  obtained  and  filed  by 
some  person  acquainted  with  the  clerk's  hand- 
writing.   Belton  V.  Jarrett,  8  Jur.  83. 

Drawing  up  Bule.] — ^Where  a  rule  nisi  for  an 
attachment  for  non-payment  of  costs,  pursuant 
to  an  award,  has  Ixicn  obtained  in  one  term,  and 
dropped  in  consequence  of  nc^tiations  between 
the  parties,  and  part  of  the  costs  is  paid,  it  is 
sought  to  obtain  an  attachment  for  the  non- 
payment of  the  residue,  the  rule  for  that  purpose 
cannot  be  drawn  up  on  merely  reading  the 
dropped  rule,  and  an  affidavit  of  a  fresh  demand. 
Baker  v.  WelU,  9  D.  P.  C.  323  ;  5  Jur.  41. 

Where  it  is  sought  to  draw  up  a  rule  for  an 
attachment  for  non-performance  of  an  award,  it 
is  com|)eteut  for  the  officer  of  the  court  to  object 
to  the  absence  of  a  stamp  on  the  aw^rd,  and. 
therefore,  to  refuse  to  draw  up  the  rule.  Hill  v. 
Slocamh,  9  D.  P.  C.  339  ;  5  Jur.  120. 

Costs  of  Bule.] — ^When,  on  shewing  cause 
against  a  rule  for  an  attachment,  the  court  dis- 
charges the  rule  without  costs,  on  a  preliminary 
objection  to  the  insufficiency  of  the  affidavit 
demanding  the  performance  of  the  award,  the 
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objecting  party  has  a  right  to  enter  into  the 
merits  in  order  to  have  the  mle  dischargod  with 
oostfif  and  docs  not  therefore  waive  his  right  to 
the  discharge  of  the  rule  without  costs.  Cham' 
herlain.  In  re,  8  D.  P.  C.  686. 

The  costs  of  an  attachment  include  all  such  as 
are  fairly  incidental  to  the  attachment,  and  those 
of  pnxx^ings  to  clear  the  defendant  of  his  con- 
tempt. Tyler  v.  CamphelU  7  Scott,  116  ;  5  Bing. 
N.  C.  192  ;  1  Am.  465, 


Objeotumi — ^What  may  be  raised.] — On  a  rule 
nisi  for  an  attachment,  no  objection  can  be 
taken  to  it  that  does  not  appear  on  the  face  of 
the  award.  Pavll  v.  PmUl,  2  C.  &  M.  235  ;  2 
D.  P.  C.  340  :  4  Tyr.  72  ;  S,  P.,  Maceyy,  Maeey. 
W.W.  &D.  371. 

An  omission  to  adjudicate  U()on  a  matter  or 
dispute  brought  before  the  arbitrator  cannot  be 
shewn  for  cause  against  a  rule  for  an  attachment 
for  non-performance  of  an  award.  M* Arthur  v. 
CampheJU  4  N.  &  M.  208  ;  2  A.  &  E.  52. 

A  party  cannot,  in  shewing  cause  against  an 
attachment  for  not  performing  an  award,  impeach 
the  award  for  defects  not  appearing  on  it.  HoU 
land  V.  Broolt*,  6  T.  R.  161. 

And  affidavits  cannot  be  used  to  shew  that  the 
award  is  impracticable,  uncertain  or  not  final, 
nor  can  the  award  be  impeached  except  for  de- 
fects apparent  on  the  face  of  it.  Butler^  In  re, 
13  Q.  B.  341  ;  18  L.  J.,  Q.  B.  328  ;  13  Jur.  869. 

Where  an  award  directed  that  A.  Rhould  pay 
the  arbitrator's  costs,  and  should  be  reimbursed 
by  B..  a  rule  for  an  attachment  against  B.  for 
not  reimbursing  A.  was  discharged,  because  the 
affidavits  did  not  shew  that  A.  had  paid  them  to 
the  arbitrator.  A.  had  not  paid  them,  but  had 
given  his  note  for  the  amount,  which  he  after- 
wards paid.  On  a  second  motion,  an  attachment 
was  granted,  on  the  ground  that  the  payment  by 
A.  was  a  new  fact,  which  took  the  case  out  of 
the  ordinary  rule,  it  appearing  also  that  there 
had  been  contumacy  in  the  party  against  whom 
the  rule  was  directed,  and  hardship  on  the  appli- 
cant.   Ih, 

A  reference  directed,  that  the  costs  of  the 
award  should  be  in  the  discretion  of  the  arbitra- 
tor. The  arbitrator  awarded,  that  the  costs  of 
the  award  should  be  borne  by  the  defendant, 
^' which  costs  I  do  assess  at  39/.  17Jt  id"  Part 
of  that  sum  was  the  amount  of  charges  of  an 
attorney,  whom  the  arbitrator,  who  was  a  lay- 
man, had  employed  to  assist  him  in  taking  the 
evidence  and  drawing  up  the  award.  The 
plaintiff  took  up  the  award,  and  aften^^ards 
demanded  payment  of,  the  39/.  17«.  id,  of  the 
defendant,  who  refused  to  pay  it.  On  motion  for 
an  attachment  against  the  defendant : — Held, 
that  the  arbitrator  had  power  in  the  firnt  instance 
to  name  the  sum  to  be  paid  for  the  costs  of  the 
award,  and  that  if  the  defendant  did  not  proceed 
with  due  diligence  to  procure  a  taxation,  and 
insist  on  the  necessity  of  it,  he  could  not  set  up 
the  want  of  taxation  as  a  ground  for  opposing 
an  attachment  for  non-payment.  Tlirelfall  v. 
FanJthawr,  1  L.,  M.  &  P.  140  ;  19  L.  J.,  Q.  B.  334. 

Partiality  and  improper  conduct  in  an  arbi- 
trator 18  no  answer  to  a  motion  for  an  attach- 
ment for  non-performance  of  an  award,  although 
good  reason  for  setting  it  aside.  Brazier  v. 
Bfyant,  3  Binp.  167  ;  10  Moore,  587. 

It  is  no  objection,  in  answer  to  a  motion  for 
an  attachment  for  disobedience  to  an  award, 
which  dixects  the  cxQCution  of  certain  deeds,  that 


it  was  the  duty  of  the  arbitrator  to  have  pre- 
pared such  deeds.  Tebhttt  v.  AtHbler,  2  D.,  N. 
S.  677  ;  12  L.  J.,  Q.  B.  220  ;  7  Jur.  304. 

ii.  By  BxecutioH  vnder  1  .J*  2  Viet  o,  110. 

Statute.]— By  1  &  2  Vict.  c.  1 10,  s.  18,  all  rttleM 
of  e<mrU  of  eatumon  law,  whereby  any  sum  of 
wumey  or  any  costs  shall  be  payable  to  any  per- 
son,  shall  hare  the  effect  if  jndyvienfs  in  the 
superior  eimii*  of  common  law,  and  the  persons 
to  whom  any  such  maneys  or  costs  shall  be  pay- 
able shall  be  deemed  judgment  creditors. 

When  granted.] — Qiuere,  whether  an  award 
made  ujK)!!  a  compulsory  reference  is  enforcible 
by  order  under  1  &  2  Vict.  c.  110,  s.  18.  Talbot 
V.  F}»hn\  2  C.  B.,  N.  S.  471. 

The  court  refusctl  a  rule  for  payment  of  money 
under  an  award,  where  it  appeared  that  the  ooNts 
(unascertained)  of  proceedmgs  in  Chancery  were 
payable  to  the  other  party  under  the  same 
award.  Lambe  v.  Jones,  9  C.  B..  N.  S.  471  ;  9  W. 
R.  202. 

If  a  person  ordered  to  pay  money  under  an 
award  satisfies  the  court  that  he  has  a  bonft  fide 
claim  for  a  cross  demand,  larger  than  the  sum 
awarded,  which  he  might  reasonably  hope  to 
8upix)rt  by  way  of  set-off  in  an  action  on  the 
award,  the  court  will  not  grant  a  rule  ordering 
him  to  j)ay  the  sum  awarded.  iSwayne  v.  White, 
31  L.  J.,  Q.  B.  260  ;  10  W.  R.  759. 

Where  an  award  found  that  the  plaintiff  was 
"  entitled  to  recover  "  a  sum  of  money  from  the 
defendant,  but  contained  no  direction  to  the 
latter  to  nay  that  sum : — Held,  that  although 
the  defendant  was  not  liable  to  an  attachment 
for  non-payment  of  the  amount,  yet  the  plaintiff 
was  entitled  to  a  rule  ordering  the  payment. 
Bower  v.  Bower,  or  Bowen  v,  Bowen,  31  L.  J,, 
Q.  B.  193 ;  8  Jur.,  N.  S.  193  ;  5  L.  T.  684. 

If  there  is  doubt  as  to  the  validity  of  an  award 
the  court  will  not  g^nt  a  rule  to  \ytij  the  sum 
awarded.  Diehenstm  v.  Allsop,  2  D.  &  L.  657  ; 
13  M.  &  W  722  ;  14  L.  J.,  Ex.  136  ;  K  P.,  Tat- 
tersall  v.  Parkinson,  2  Ex.  342;  17  L.  J.,  Ex. 
208  ;  Shomer  v.  Payne,  11  Jur.  242. 

The  court  will  not  make  an  order  for  payment 
of  money  directed  by  an  award  to  be  paid, 
except  where  the  case  is  clear  and  free  from 
doubt.  Mackenzie  v.  Sligo  Bailway  Company, 
9C.B.  250;  19  L.  J.,  C.  P.  142. 

Or  except  where  an  attachment  would  have 
been  granted.    Lainy,  In  re,  13  C.  B.  276. 

The  court  refused  to  make  an  order  for  the 
payment  of  a  sum  alleged  to  have  become  pay- 
able under  an  award,  where  the  money  was  nc)t 
ascertained  to  be  due  and  payable  at  the  time  of 
the  making  of  the  award.*  Graham  v.  Darci-y, 
6  C.  B.  337  ;  6  D.  &  L.  385  ;  18  L.  J.,  C.  P.  61. 

It  is  not  necessary,  in  order  to  obtain  a  rule 
for  payment  of  a  sum  awarded,  that  the  award 
should  contain  an  order  to  pay  the  money. 
Baher  v.  Cotterill,  7  D.  &  L.  20. 

Serriee  of  Bnle  or  Order.] — ^The  court,  in 
general,  requires  the  same  formalities  to  be  ob- 
served as  to  personal  service,  where  the  applica- 
tion is  with  a  view  to  issue  execution  under  an 
award,  as  in  cases  of  attachment.  Hawkins  v. 
Benton,  2  D.  &  L.  465  ;  14  L.  J.,  Q.  B.  9  ;  9  Jur. 
110. 

Where,  however,  it  clearly  api)eaiX3d,  from  the 
admission  of  the  l)arty,  that  he  was  aware  of  the 
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award  and  its  contents,  the  coni-t,  under  special 
circumstances,  granted  a  rule  calling  upon  him 
to  shew  cause  why  he  should  not  pay  the  sum 
awarded.    Ih. 

A  defendant,  who  was  abroad,  was  directed  by 
an  award  to  pay  a  sum  of  money,  and  it  did  not 
appear  that  he  had  been  served  with  the  award, 
though  a  letter  from  him  shewed  he  was  aware 
of  its  effect ;  the  court  refused  to  grant  a  rule 
calling  upon  him  to  pay  the  money,  and  ordering 
and  directing  that  service  thereof,  by  sticking  it 
up  in  the  master*s  office,  should  be  sufficient. 
Wihon  V.  FoHter,  6  M.  &  G.  149  ;  6  vScott,  N.  R. 
936  ;  1  D.  &  L.  496  ;  12  L.  J.,  C.  P.  330. 

Where  a  party  applying  at  the  house  of  the 
person  ordered  to  pay  the  money  was  told  that 
the  latter  had  assigned  his  effects  to  his  daughter- 
in-law  and  gone  abroad,  the  court  granted  the 
rule  nisi  to  be  served  on  the  daughter-in-law. 
Doe.  ▼.  Antey,  1  D.,  N.  S.  23  ;  8  M.  &  W.  665. 

Where  a  iwirty  had  said  that  he  would  not  pay 
under  an  awaixL  a  rule  nisi  to  pay  the  money 
was  made  absolute,  upon  proof  that  it  had  been 
served  by  leaving  it  at  his  house,  in  the  hands  of 
his  sister-in-law,  w^ho  said  that  his  wife  was  up- 
stairs in  bod,  and  that  he  had  gone  to  America. 
StyHng  v.  Uoyd,  12  W.  R.  384. 

Personal  service  of  the  rule  nisi  cannot  be  dis- 
pensed with,  unless  it  appears  that  the  party  is 
evading  service.  Service  on  his  attorney  is  not 
sufficient.  Evan*  v.  Promter^  34  L.  J.,  Q,  B.  25G  ; 
11  Jur.,  N.  8.  182  ;  11  L.  T.  718  ;  13  W.  R.  351. 

Prerioiu  BenuuLd  of  Money.]— An  award, 
made  upon  a  reference  of  an  action  by  two  to 
recover  a  debt  from  a  defendant,  ordered  the 
defendant  to  pay  a  sum  of  money  to  the  plain- 
tiff. One  plamtiff  alone  demanded  the  money, 
and  swore  that  the  defendant  had  not  paid  him, 
and,  to  the  best  of  his  belief,  had  not  paid  his 
co-plaintiff  or  the  attorney,  and  that  the  money 
was  still  unpaid.  On  an  application  on  the 
part  of  the  plaintiffs  for  a  rule  calling  on  the 
defendant  to  pay  the  money  pursuant  to  the 
award  : — Held,  that  the  demand  bv  one  was  suffi- 
cient to  warrant  the  granting  of  the  rule.  Drew 
V.  Woolfioch,  3  C.  L.  5.  78  ;  24  L.  J.,  Q.  B.?2. 

A  personal  demand  of  money  payable  under 
an  award,  with  a  view  to  a  proceeding  on  a  rule 
of  court,  may  be  dispensed  with  where  the  party 
is  evidently  keeping  out  of  the  way  to  avoid  the 
demand.  Smith  v.  Trouji(\  7  0.  B.  757  ;  6  D.  & 
lu  679  ;  18  L.  J.,  C.  P.  209. 

Who  may  apply  for  Order.]— A  cause  and  all 
matters  in  difference  between  A.  and  B.  were 
referred,  C.  consenting  to  be  made  a  party  to 
the  reference.  The  arbitrator  directed  a  venlict 
to  be  entered  for  B..  but  that  C.  should  pay  to 
A.  52Z.  10*.,  and  the  costs  of  the  reference  and 
award.  A.  having  become  bankrupt,  C.  declined 
to  pay  without  authority  from  A.'8  assignee  : — 
Held,  that  A.'s  attorney,  who  had  a  lien  upon 
the  award  for  his  costs,  was  not  entitled  to  an 
order  upon  G.  Halcroft  v.  Manhy^  7  M.  &  G. 
843  ;  2  D.  &  L.  319  ;  8  Scott,  N.  R.  473  ;  13  L. 
J.,  C.  P.  208. 

Where  an  arbitrator  has  awarded  a  sum  to  be 
paid  to  A.,  in  respect  of  matters  in  difference 
between  him  and  B.,  and  the  costs  of  an  action 
[a  smaller  sum]  to  be  paid  to  B.  at  the  same 
time  and  place,  the  court  has  no  jurisdiction  to 
order  B.  to  pay  the  whole  sum  awarded  to  A,  to 
A/s  attorney,  on  account  of   his  lic^i  for  A.'s 


costs.    DuHH  V.  UWf,  10  C.  B.  420 ;  20  L.  J., 
C.  P.  1  ;  15  Jur.  88. 

At  what  time  granted.]  —  The  courts  have 
I)ower  to  call  upon  a  party  to  an  award  (the  sub- 
miwiion  to  which  has  oeen  made  a  rule  of  court) 
to  shew  cause  why  he  should  not  pay  the  amount 
awartled.  and  sucn  rule  may  be  moved  before  the 
time  limite<l  for  applying  to  set  aside  the  awanl 
has  expired,  and  \i\*on  its  being  made  absolute 
execution  may  issue.  Doe  v.  Amey,  1  D..  N.  fc>. 
23  ;  8  M.  &  W.  565  ;  5  Jur.  898. 

Where  all  matters  in  difference  in  a  cause 
between  the  parties  are  rcferretl  by  an  order,  the 
court  will  enforce  the  award  by  a  rule  before  the 
time  for  moving  to  set  it  aside  has  expired. 
Ifnre  v.  Fleay.  17  C.  B.  472  ;  2  L..  M.  k  P.  392  ; 
20  L.  J.,  C.  P.  249  ;  15  Jur.  1038. 

Ezeeution,  by  whom  iiaiied.] — Upon  a  mle 
ordering  the  defendant  so  to  pay.  execution  can 
be  issued  by  the  plaintiff  only,  and  not  by  hifc 
attorney.    Jh, 


of   ««..] 
dent  of  th 


—An  affi- 
davit of  the  due  enlargement  of  tfie  time  foi 
making  the  award  is  not  necessarv.  Doe  v.  Am/'y 
1  D.,  N.  S.  23  ;  8  M.  &  W.  665  {  5  Jur.  891.  -S'. 
P.,  Preble*  v.  I/ay,  8  Jur.  338. 

Whether  Order  oarriei  Intereet]— An  arbi- 
trator made  his  award  on  the  1st  of  September, 

1841,  directing  payment  on  the  25th  of  January. 

1842,  of  a  certain  sum  with  interest : — Held,  that 
under  that  award,  upon  a  rule  under  1  &  2  Vict, 
c  110,  s.  18,  the  plaintiff  could  recover  no  in- 
terest accruing  subsequently  to  the  25th  of 
January.  Doc  d.  Moody  v.  Squire^  2  D.,  N.  S. 
327  ;  7  Jur.  236. 

Service  of  Copy  of  Award.]— In  order  to  obtain 
a  rule  for  payment  of  money  pursuant  to  an 
award,  a  copy  of  the  award  should  be  served,  and 
the  original  shewn  to  the  party  at  the  same  time 
that  the  demand  is  made,  and  it  is  not  sufficient 
that  a  copy  of  the  award  has  been  served  on  a 
previous  occasion,  when  a  demand  was  made  of 
another  sum  of  money  due  under  the  same 
award.  Lloyd  v.  Harri*^  7D.  duL.  118;  18L. 
J.,  \j,  X .  «>46. 

The  motion  should  be  made  upon  affidavit  of 
service  of  a  copy  of  the  award  and  allocatur,  or 
the  court  will  not  grant  the  application.  Pear- 
son  V.  Arrhhold,  2  D.,  N.  S.  769  ;  11  M.  &  W. 
108  ;  12  L.  J.,  Ex.  230  ;  7  Jur.  402. 

Lodging  Award  with  Master.]— When  the  rule 
is  granted  the  original  atrard  must  be  produced 
to  and  deposited  with  the  master  at  the  time  of 
drawing  up  the  rule.  Davis  v.  Potter,  1  B.  C. 
C.  11  ;  21  L.  J.,  Q.  B.  134. 

Bole.] — ^A  rule  to  issue  execution  for  money 
due  upon  an  award  and  the  master's  allocatur, 
is  a  rule  nisi  only  in  the  first  instance.  Win- 
wood  V.  Holt,  14  M.  &  W.  197  ;  3  D.  &  L.  86  ; 
9  Jur.  451. 

According  to  the  practice  of  the  Queen's 
Bench,  a  rule  nisi  may  be  granted  to  shew 
cause  at  chambers.  Drew  v,  Woodeifck,  24  L, 
J.,  Q.  B.  22. 

It  may  be  moved  for  on  the  last  day  of  term, 
LehJe  v.  Carndl,  24  L.  J.,  Q.  B.  96. 

It  is  a  six-day  rule ;  and  the  court  will  not,  in 
the  absence  of  any  special  reasons,  maJcfi  it  re- 
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tamable  at  a  shorter  date  to  save  the  term,  nor 
wUl  the  court  make  it  returnable  at  chambers. 
Arthttr  V.  Marshall,  13  M.  &  W.  465 ;  2  D.  & 
L.  376  ;  14  L.  J.,  Kx.  46  ;  8  Jur.  1011. 

On  a  motion  for  the  rule  the  parties  cannot 
go  into  any  matter  dehors  the  awani  itself. 
Darfrs  v.  Pratt,  17  C.  B.  183  ;  25  L.  J.,  C.  P.  71. 

The  court  will  only  look  to  what  appears  upon 
the  face  of  the  award,  and  will  not  dejiart  from 
this  nile,  although  the  party  in  whose  favour  the 
award  has  been  made'  has,  subse<iucntly  to  the 
award,  been  committed  to  take  his  trial  for 
Ijcrjury  committed  during:  the  proceedings  on 
the  reference.  Bradford  v.  WoUaniy  33  L.  J.. 
Q.  B.  129  ;  10  Jur.,  N.  H.  206  ;  9  L.  T.  371  ;  12 
W.  R.  384. 

In  moving  for  a  rule  nisi  it  is  not  necessary  to 
make  it  part  of  the  rule  that  the  applicant  should 
be  at  liberty  to  issue  execution,  or  that  he  for- 
goes his  remedy  bv  attachment.  Burton  v. 
Mendizaheh  1  D.,  N.  S.  336. 

Where  a  cause  was  agreed  to  be  referred,  but 
the  agreement  was  not  made  a  rule  of  court,  the 
court  refused  to  compel  the  payment  of  a  sum 
awarded  against  the  party  who  proposed  the 
reference.     Clavhe  v.  Baher,  1  H.  &  W.  215, 

BfFect  of  JndieatQie  iLet.] — Where  an  action 
has  been  referred  to  an  arbitrator  by  the  Chancery 
Division  it  is  not  necessary  to  make  the  award 
a  rule  of  oonrt  before  an  order  can  be  made 
founded  on  the  award.  Jones  v.  Wedgewood, 
19  Ch,  D.  56  ;  51  L.  J.,  Ch.  206  ;  30  W.  R.  228. 
S.  P.,  Forrest,  In  re,  Forrest  v.  Burrotces,  19 
Gh.  D.  57,  n. 

A  rule  to  pay  money  awarded  under  an  agree- 
ment of  reference  (which  has  been  made  a  rule 
of  court)  is  a  rule  to  shew  cause,  and  no  notice 
of  application  for  such  rule  need  be  given. 
PhHUps  and  Gill,  In  rr,  1  Q.  B.  D.  78  ;  45  L.  J., 
Q.  B.  136  ;  24  W.  R.  158. 

Where  a  reference  to  arbitration  had  been 
directed  by  the  Judge  of  the  Chancery  Division 
at  the  trial,  and  afterwards  the  award  had  been 
made  an  order  of  court,  and  that  oixler  was  not 
appealed  from,  it  was  held  by  the  Court  of 
Appeal  that  the  award  could  not  be  disputed 
even  though  it  was  bad  on  the  face  of  it.  Jones 
V.  Jimes,  14  Ch.  D.  593  ;  43  L.  T.  76  ;  29  W.  R. 
65— C.  A. 


iiL   B*f  Judgment  and  Execution  in pursuan^ie 

of  Verdict, 

Ho  Leave  necessary.] — Wh^rc  a  verdict  is 
taken  pro  form&  at  the  trial  for  a  certain  sum, 
subject  to  the  award  of  an  arbitrator,  the  sum 
afterwards  awarded  is  to  be  taken  as  if  it  had 
been  originally  found  by  the  jury ;  and  the 
plain  tiff  is  entitled  to  enter  up  judgment  for  the 
amount  without  applying  to  the  court  for  leave 
so  to  do.  Lee  v.  lAngard,  1  East.,  401  ;  *S*.  P., 
Grimeji  v.  Kaxsh,  1  B.  &  P.  480. 

If  a  verdict  is  taken  at  nisi  prius,  subject  to 
the  award  of  an  arbitrator,  and  the  rule  of  re- 
ference is  made  a  rule  of  court,  the  verdict  may 
be  entered  according  to  his  award,  without  any 
application  to  the  court.  BorrowdaXe  v. 
I£itch€ner,  3  B.  &  P.  244. 

An  order  of  reference  directed  that  the  party 
in  whose  favour  the  award  should  be  made, 
should  be  at  liberty  to  sign  final  judgment  for 
the  amount  payable  thcreander,  and  tax  his 
costs,  and  issue  execution  :  —  Held,    that   the 


award  being  in  favour  of  the  defendant,  he 
might  sign  judgment  for  his  costs.  Maggs  v. 
Yorstan,  6  D.  P.  C.  481  ;  1  W.  W.  &  H.  185 ;  2 
Jur.  744. 

Judgment  must  be  fint  Signed.] — But  ex- 
ecution cannot  is.Hue  upon  an  award  made  under 
a  oompulsorv  reference  without  first  signing 
judorment.  ^Kendil  v.  Merrett,  18  C.  B.  173  ; 
25  L.  J.,  C.  P.  251  ;  2  Jur.,  N.  S.  523. 

When  Judgment  may  be  Signed.]— When  a 
verdict  is  taken  for  the  plaintiff  in  an  action, 
subject  to  a  reference  of  the  cause  and  all 
mattere  in  difference  by  order  of  nisi  j)rius.  and 
an  award  is  made  directing  the  verdict  in  the 
action  to  stand  for  the  plaintiff  for  a  certain 
sum,  and  finding  another  sum  to  be  due  to  the 
defendant  in  respect  of  the  matters  in  difference, 
the  plaintiff  is  entitled  to  sign  judgment  for  the 
sum  awarded  to  him  in  the  action  in  fourteen 
days  after  the  making  of  the  award.  CTiHfle  v. 
P(rtt,  7  El.  &  Bl.  102  ;  3  Jur.,  N.  S.  361  ;  26  L. 
J.,  Q.  B.  88. 

Where  a  verdict  has  been  found  subject  to  a 
reference,  and  the  award  has  not  been  made  mitil 
some  terms  afterwards,  judgment  cannot  be 
entered  up  as  of  the  term  next  after  the  verdict, 
without  a  sixicial  application  to  the  court. 
Brooke  v.  Feams,  2  D.  P.  C.  144. 

Where  a  cause  and  all  matters  in  difference  are 
referred  by  an  order  of  nisi  prius,  which  directs 
that  the  costs  of  the  cause  shall  abide  the  event, 
and  the  costs  of  the  reference  and  award  to  be 
taxed  shall  be  in  the  discretion  of  the  arbitrator, 
judgment  cannot  be  signed,  or  the  master's 
allocatur  for  the  costs  obtained,  until  the  end  of 
the  term  next  after  the  making  of  the  award. 
Jones  V.  Ires,  10  C.  B.  429 ;  20  L.  J.,  C.  P.  69  ; 
1  L.,  M.  &  P.  689. 

When  a  verdict  is  taken  at  nisi  prius  by  con- 
sent, subject  to  the  certificate  of  an  arbitrator, 
the  certificate  relates  back  to  the  time  when  the 
verdict  was  pronounced  by  the  jury!  Crcmer  v. 
Chvrt,  3  D.  &  L.  672  ;  16  M.  &  W.  310 ;  15  L. 
J.,  Ex.  263  ;  10  Jur.  671. 

Therefore,  where  such  a  certificate  was  given 
in  vacation  after  more  than  four  days  had  elapsed 
from  the  return-day  of  the  distringas  juratores  : 
— Held,  that  the  successful  party  ^"bs  entitled  to 
sign  judgment  immediately,  and  was  not  bound 
to  wait  until  the  expiration  of  the  first  four  days 
of  the  next  term.    Ih, 

'  Clanse  in  Agreement — Constrnction.]'-A  re- 
ference contained  a  clause  restraining  either 
party  from  bringing  or  prosecuting  any  action 
or  suit  in  any  court  concerning  the  premises  re- 
ferred : — Held,  that  the  finding  of  the  arbitrator 
was  conclusive,  and  that  the  plaintiff  could  not 
afterwards  move  for  judgment  non  obstante 
veredicto.  Britt  v.  Pashley,  5  D.  &  L.  97 ;  1 
Ex.  64  ;  16  L.  J.,  Ex.  240. 

8o  where  a  reference  contains  a  clause  re- 
straining the  parties  from  bringing  error,  they 
are  precluded  from  moving  in  arrest  of  judg- 
ment. Chownes  v.  Brotvn,  2  D.  &  L.  706  ;  14  L. 
J.,  Ex.  219. 

Sffeot  of  Jndioatnre  Acts.]— The  old  law  and 
practice  in  connexion  witb  arbitration  still 
exist  as  to  references  made  under  the  old  system, 
and  such  references  are  not  governed  by  the 
Judicature  Act  or  the  rules  of  court  made  under 
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that  Act.    Lloyd  v.  Lewi*,  2  Ex.  D.  7  ;  46  L.  J., 
Ex.  81  ;  35  L.  T.  539  ;  25  W.  R.  102— C.  A. 

An  order  of  reference  was  made  prior  to,  but 
the  award  after,  the  passing  of  the  Judicature 
Act  : — Held,  that  the  successful  party  was  en- 
titled to  sign  judgment  on  the  award,  and  that 
as  the  rules  of  court  did  not  applj  to  such  a  case, 
he  was  not  bound  to  set  down  the  case  on  motion 
for  judgment,    lb, 

EzeentioB  and  Judgment  set  Aiide.] — ^A  cause 
and  all  matters  in  difference  between  a  plaintiff 
and  a  defendant  were  by  an  order  of  nisi  prius 
and  a  subsequent  rule  of  court  referred,  the  costs 
of  the  cause  to  abide  the  event,  and  those  of  the 
reference  and  awanl  to  be  in  the  discretion  of 
the  arbitrator,  who  was  to  be  at  liberty  to  make 
two  several  awards,  at  different  times,  by  the 
first  of  which  he  was  to  raise  questions  of  law  for 
the  court ;  and  it  was  by  the  rule  of  court 
ordered,  that  neither  party  should  enforce  pay- 
ment of  anythijig  which  might  be  found  to  be 
due  under  the  first  award  until  the  arbitrator 
should  have  made  his  final  award.  The  arbitra- 
tor stated  a  case  for  the  opinion  of  the  court, 
and  in  the  result  th.e  plaintiff  became  entitled 
to  damages  to  a  large  amount.  The  defendants 
idterwards  obtained  an  act  of  parliament  for 
regulating  their  affairs,  and  under  that  act  the 
plaintiff  received  an  allotment  of  shares  in  lieu 
of  the  damages  so  awarded  to  him.  It  having 
become  unnecessary  and  impracticable  to  pro- 
ceed further  with  the  reference,  no  second  award 
was  ever  made.  The  plaintiff,  however,  signed 
judgment,  and  issued  an  execution  against 
the  defendants  thereon  for  the  costs  of  the  action. 
The  court  set  aside  the  judgment  with  costs, 
holding  that  in  the  absence  of  a  final  award  the. 
plaintiff  was,  by  the  rule  of  court,  precluded 
from  enforcing  his  remedy  for  such  costs.  Wood 
V.  Qtpper  Miners  in  England ^  15  C.  B.  464  ;  24 
L.  J.,  C  x .  34. 

• 
Lost  Award.] — If  an  award  is  lost,  the  court 
will,  nevertheless,  permit  judgment  to  Ixj  entered 
accordingly,  upon  an  affidavit  of  its  contents. 
Hill  V.  Tou'^nsend,  3  Taunt.  45. 

Servioe  of  Award.] — Personal  service  of  the 
award  is  not  necessary  to  warrant  the  issuing  of 
execution,  if  the  attorney  of  the  defendant  has 
been  served  with  the  award.  Borrowdale  v. 
IlitcheiuT,  3  B.  &  P.  244. 

Bnle.] — On  shewing  cause  against  a  rule,  it 
was  agreed  by  indorsements  on  the  counsel's 
brief,  that  the  matters  should  be  referred  to  a  bar- 
rister, who  should  be  at  liberty  to  certify  what 
rule,  if  any,  should  be  drawn  up.  The  arbitrator 
certified  that  a  rule  should  be  drawn  up  in 
certain  terms.  The  court  thereupon  permitted  a 
rule  of  reference  to  be  drawn  up  in  the  terms  of  the 
indorsements,  and  then  a  second  rule  pursuant 
to  the  certificate  of  the  barrister.  Brandon  v. 
Sniiffi,  1  B.  C.  C.  181 ;  22  L.  J.,  Q.  B.  321. 

A  rule  for  delivering  the  postea  to  the  plaintiff, 
that  he  may  enter  the  verdict  pursuant  to  an 
award  of  an  arbitrator,  may  be  drawn  up  on 
reading  the  affidavit  "and  the  paper  writing 
thereunto  annexed,"  provided  the  .  affidavit 
verifies  the  paper  writing  as  being  a  copy  of  the 
awaid.  Piatt  v.  ffall,  2  M.  &  W.  391 ;  5  D.  P. 
C.  583. 


Entry  of  Yerdiot  whert  no  Award.] — Where  a 
plaintiff  recovered  a  verdict  for  5Z.,  subject  to  a 
reference  at  nisi  prius  whether  such  verdict 
should  stand,  or  be  reduced  to  20^.,  and  the  arbi- 
trator refused  to  make  an  award,  the  court  would 
not  allow  a  verdict  to  be  entered  for  the  lesser 
sum,  until  such  order  was  made  a  rule  of  court. 
Kirkus  y.  Hodgson,  3  Moore,  64. 

iv.  Sjteeijic  Per/ormanee. 

Jnrisdiotionof  Conrtof  Chanoery.] — The  court 
of  Chancery  is  one  of  the  courts  of  record  to 
which  9  &  10  Will.  3,  c.  15,  gives  summary  juris- 
diction for  the  enforcement  of  awards.  Tho 
statute  excludes  every  jurisdiction  to  interfere 
with  the  execution  of  awards  made  under  it,  ex- 
cept the  summary  jurisdiction  expressly  given  by 
it.  And  a  bill  will  not  lie  to  impeach  an  award 
made  under  the  statute,  whether  the  submission 
under  which  it  was  made  has  or  has  not  been 
made  a  rule  or  order  of  court  before  bill  filed. 
Hcming  v.  Sminnerton,  2  Ph.  79  ;  14  Sim.  588  ; 

1  Coop.  386  ;  16  L.  J.,  Ch.  90  ;  10  Jur.  907. 

Whon  Granted.] — ^An  award  was  enforced  in 
equity,  although  the  submission  was  to  be  made 
a  rule  of  a  court  of  common  law.  Hawksworth 
V.  Bnimmall,  5  Myl.  &  C.  281. 

The  RiKJcific  performance  of  an  award  may  Ijc 
compelled  in  equity,  on  the  principle  that  the 
award  only  ascertains  the  terms  of  a  previous 
engagement  between  the  parties  ;  and  silthough 
the  illegality  of  the  acts,  of  which  it  directs  the 
execution,  will  afford  a  ground  for  refusing  to 
decree  the  performance.  Wood  v.  Griffith^  1 
Swans.  43  ;  Wils.  C.  C.  34. 

The  court  of  Chancery  has  jurisdiction  to 
entertain  a  suit  for  specific  performance  of  an 
award,  although  the  submission  has  been  made  a 
rule  of  a  court  of  law.  It  is  no  defence  that  the 
plaintiff  has  ineffectually  endeavoured  to  set 
aside  the  award  on  motion.    Blackett  v.  Bttte*, 

2  H.  M.  GIO  ;  11  Jur.,  N.  8.  500  ;  see  12  Jur.,  K. 
S.  874,  n.,  and  S,  C,  on  appeal,  1  L,  R.,  Ch.  117  ; 
35  L.  J.,  Ch.  324  ;  12  Jur.,  N.  S.  161  ;  13  L.  T., 
666. 

V.  By  Action, 

When  Xaintainable.] — An  action  may  be 
maintained  on  an  awanl  made  under  a  submission 
by  a  judge's  order,  the  parties  having  attended 
at  the  reference.  Wluirton  v.  King,  I  M.  &  Rob. 
96. 

Two  persons  assigned  to  B.  all  debts  duo  to 
them,  and  gave  him  a  power  of  attorney  to  re- 
ceive and  compound  for  the  same  ;  under  which 
B.  submitted  to  arbitration  the  mattora  in  dif- 
ference subsisting  between  his  principals  and  the 
defendant : — Held,  that  B.  might  maintain  an 
action  on  the  award  in  his  ovm  name.  Banfill 
V.  Lf^igh,  8  T.  R.  571. 

By  a  judge's  order,  made  by  consent  of  both 
plaintiff  and  defendant,  an  action  of  trespass  and 
other  matters  in  difference  were  referred,  and, 
by  the  like  consent,  the  ])artie8  were  ordered  to 
perfonn  the  awaixl  of  the  arbitrator.  Afterwards 
an  ind<irsement  was  made  on  the  order  by  both 
parties  agreeing  that  the  arbitrator  should  have 
power  to  order  what  the  parties,  or  either  of 
them,  should  do  to  prevent  a  repetition  of  the 
trespass  complained  of.  The  arbitrator  ordered 
a  wall  to  l>c  Duilt  by  thQ  dcfcnd«nt ; — Held,  ^lat 
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the  judge's  order  embodied  an  agreement  by  the 
parties  to  do  what  the  arbitrator  should  so  or^er, 
and  that  an  action  lay  for  its  breach  in  not 
building  the  wall  as  ordered.  Lieresley  v.  OH- 
TRore,  1  L.  R.,  C.  P.  570  ;  35  L.  J.,  C.  P.  351  ; 
12  Jut.,  N.  S.  874  ;  15  L.  T.  386 ;  1  H.  &  R.  849. 

Pleadings  — Deelarations.]  —  Counts  on  an 
award  may  be  joined  with  counts  for  a  breach  of 
an  agreement  to  stand  by,  perform,  and  not  re- 
Toke  an  award  to  be  made.  Brown  y.  Tanner^ 
1  C.  &  P.  651  ;  M*Clel.  &  Y.  464. 

In  an  action  for  non-perf ormanoe  of  an  award, 
the  declaration  alleged  mutual  promises  to  per- 
form the  award,  and  stated  two  enlargements  of 
time  by  judge's  order  and  consent : — Hel^,  that 
the  promise  was  well  laid,  the  enlargement  of 
time  not  affecting  the  original  promise.  Armi- 
tage  t.  Coates,  4  Ex.  641  ;  19  L.  J.  Ex.  95. 

A  declaration  stated  that  a  difference  had 
arisen  between  the  plaintiff  and  the  defendant 
concerning  twenty  shares  purchased  by  the 
plaintiff  for  the  d^endant  at  his  request,  and  for 
which  the  plaintiff  had  paid  122/. ;  that  they  had 
submitted  themselves  to  the  award  of  W.  and  P. ; 
that  the  arbitrators  made  their  award  of  and 
concerning  the  differences,  and  did  thereby  award 
"  that  they  decided  in  favour  of  the  plaintiff,  and 
that  50/.,  which  had  been  deposited  by  the  de- 
fendant with  the  plaintiff,  was  in  part  payment 
of  the  twenty  shares ;"  and  the  arbitrators,  "  by 
their  award,  did  then  request  the  defendant  to 
pay  the  balance  of  the  account  forthwith."  The 
declaration  averred  a  request  to  pay  the  plaintiff 
the  balance  of  the  account,  amounting  to  72Z., 
and  assigned  for  breach  the  non-payment 
thereof  : — Held,  that  it  was  sufficiently  shewn 
that  the  arbitrators  had  authority  to  determine 
the  payment  of  a  sum  of  money.  Smith  v. 
HaHley,  2  L.,  M.  &  P.  340  ;  10  C.  B.  800  ;  20 
L.  J.,  C.  P.  169  ;  15  Jur.  755. 

In  an  action  on  an  award,  the  declaration 
stated  that  the  arbitrator  awarded  that  the  costs 
of  tiie  arbitration  and  award  should  be  paid  as 
follows,  that  is  to  say,  two-third  parts  by  the  de- 
fendants, and  one-third  part  by  the  plaintiff. 
Breach,  that  two-third  parts  of  the  costs  attend- 
ing the  arbitration  amounted  to  a  certain  sum, 
and  that  the  defendant  had  not  paid  two-third 
parts  of  the  costs  : — Held,  that  the  breach  was 
bad,  since  it  left  it  uncertain  in  what  way  the 
ooets  were  to  be  computed.  Kirk  v,  Unmin,  6 
~  :.  908  ;  2  L.  M.  &  P.  519  ;  20  L.  J.,  Ex.  345. 


Plea.] — In  an  action  upon  an  award,  the 


declaration  alleged  that  differences  between  the 
plaintiff  and  defendant  had  been  referred,  and 
that  the  arbitrator  had  awarded  that  certain 
sams  should  be  paid  at  certain  times  by  the  de- 
fendant to  the  plaintiff,  and  assigned  for  breach 
non-payment  of  an  instalment.  The  defendant 
pleaded,  setting  out  the  award  verbatim,  and  con- 
cluding in  the  form  of  a  demurrer,  that  the  decla- 
ration was  not  sufficient  in  law,  and  the  plaintiff 
joined  in  demurrer : — Held,  that  the  demurrer 
was  informal ;  the  instrument  as  set  out  forming 
part  of  the  plea,  and  consequently  there  being 
nothing  to  shew  the  declaration  bad.  Sims  v. 
JEdmonds,  15  C.  B.  240  ;  2  C.  L.  B.  749  ;  23  L. 
J.,  C.  P.  229  ;  18  Jur.  1024. 

The  plea  of  no  award,  means  no  valid  award. 
Dreuer  v.  Stawifield,  14  M.  &  W.  822  ;  15  L.  J., 
Bx.  274. 

Where  an  award  is  made  upon  all  the  matters 

VOU  I. 


in  difference,  and  is  in  the  required  form,  and 
intended  by  the  arbitrators  to  express  their 
decision,  an  objection  that  they  adopted  the 
opinion  of  a  third  person,  by  which  they  agreed 
to  be  bound,  cannot  be  raised  under  a  plea  of 
nul  tiel  agard,  to  an  action  on  the  award.  Whit* 
more  v.  Smith, 7  H.  &  N.  509  ;  31  L.  J.,  Ex.  107;  8 
Jur.,N.S.514;  6  L.T.,  618;  lOW.R.  25a— Ex.Ch. 

A  declaration,  after  stating  that  differences  had 
arisen  between  the  plaintiff  on  the  one  part  and 
the  defendant  and  A.  on  the  other,  alleged  tiiat 
it  was  agreed  between  the  plaintiff,  the  defend- 
ant and  A.,  mutually  and  reciprocally,  to  refer 
the  same  differences  to  S.  and  J.,  who  made 
their  award  concerning  the  said  matters  in  dif- 
ference, and  awarded  that  the  defendant  should 
pay  1501,  18«.  6d,  to  S.,  who  should  immediately 
pay  it  to  the  plaintiff.  Plea,  that  S.  and  J.  did 
not  make  their  award  concerning  the  matters  in 
difference  referred  to  them  : — Held,  that  the  fact 
of  the  award  having  been  made  of  and  concerning 
the  matters  in  difference,  and  not  its  validity, 
was  alone  put  in  issue.  Adeock  v.  Wood,  2  L., 
M.  &  P.  601  ;  6  Ex.  814 ;  20  L.  J.,  Ex.  435. 
Affirmed  in  error,  7  Ex.  468 ;  21  L.  J.,  Ex.  204 
—Ex.  Ch. 

To  a  declaration  containing  the  ordinary 
money  counts,  a  plea,  except  as  to  1452.  3«.  Id., 
parcel  of  the  money  claimed,  that  the  plaintiff 
ought  not  to  be  admitted  to  allege  t^at  at  the 
commencement  of  the  suit  more  than  the  sum  of 
1452.  3«.  Id.  was  due  in  respect  of  the  causes  of 
action,  because  after  the  accruing  of  the  causes 
of  action,  and  before  action,  a  dispute  arose  be- 
tween the  plaintiff  and  the  defenoant  as  to  how 
much  was  due  from  the  defendant  to  the  plaintiff 
in  respect  of  the  causes  of  action,  and  thereupon 
by  agreement  between  them  before  action  they 
referred  the  question  of  how  much  was  due  to 
the  award  of  W.,  and  agreed  to  be  bound  by  his 
award  as  to  such  amount,  and  that  he  made  his 
award  in  writing  of  and  concerning  the  premises 
so  referred  to  him,  and  thereby  awarded  that  the 
amount  due  in  respect  of  the  causes  of  action 
was  1452.  3«.  Id.y  is  good,  though  pleaded ^by  way 
of  estoppel.  Commings  v.  Heard,  4  L!  R.,  Q. 
B.  669  ;  20  L.  T.  976  ;  18  W.  R.  16  ;  10  B.  &  S.  606. 

By  an  award  made  under  the  Lands  Clauses 
Act,  8  &  9  Vict.  Ci  18,  the  arbitrator  awarded  one 
entire  sum  as  the  amount  of  damage  sustained 
by  a  party  by  reason  of  his  messuage  being  in- 
juriously affected  by  the  execution  of  the  works 
of  a  railway  company,  to  wit,  by  the  erection  of 
an  embankment,  and  by  the  narrowing  of  the 
road  in  front  of  the  messuage.  To  a  declaration 
on  the  award  for  not  paying  the  sum  awarded,  a 
plea  by  the  company,  that  the  messuage  was  not 
mjuriously  affected  by  the  narrowing  of  the  road, 
is  a  good  plea.  Beckett  v.  Midland  Railtoay 
Company,  35  L.  J.,  C.  P.  163  ;  14  W.  R.  393  ;  1 
H.  &  R.  189  ;  1  L.  R.,  C.  P.  241. 

Where  lessees  of  land  and  of  coal-mines 
covenanted  forthwith  to  proceed  to  sink  for 
coal  as  far  as  could  and  ought  to  be  accomplished, 
or  in  default  to  pay  so  much  to  the  lessor  as 
arbitrators  should  award,  and  the  lessees  gave  a 
bond  to  the  lessor,  conditioned  to  perform  the 
award  which  was  inade: — Held,  that  to  an  action 
on  the  bond,  it  was  a  sufficient  answer,  that  they 
had  proceeded  to  sink  as  far,  &c.  (in  the  words 
of  the  covenant),  but  that  none  could  be  found. 
Hanson  v.  Boothman,  13  East,  22. 

In  an  action  by  A  against  B.  for  not  accepting 
goods,  B.  pleaded  an  award  made  in  respect  of 
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that  Act.    Lloyd  v.  Lewi»,  2  Ex.  D.  7  ;  46  L.  J., 
Ex.  81  ;  35  L.  T.  539  ;  25  \V.  R.  102— C.  A. 

An  order  of  reference  was  made  prior  to,  but 
the  award  after,  the  passing  of  the  Jndicature 
Act  : — Held,  that  the  successful  party  was  en- 
titled to  sign  judgment  on  the  award,  and  that 
as  the  rules  of  court  did  not  apply  to  such  a  case, 
he  w&s  not  bound  to  set  down  the  case  on  motion 
for  judgment.    Ih. 

Szeention  and  Jndgment  let  Aiide.] — A  cause 
and  all  matters  in  difference  between  a  plaintiff 
and  a  defendant  were  by  an  order  of  nisi  prius 
and  a  subsequent  rule  of  court  ref errc<l,  the  costs 
of  the  cause  to  abide  the  event,  and  those  of  the 
reference  and  awanl  to  be  in  the  discretion  of 
the  arbitrator,  who  was  to  be  at  liberty  to  make 
two  several  awards,  at  different  times,  by  the 
first  of  which  he  was  to  raise  questions  of  law  for 
the  court ;  and  it  was  by  the  rule  of  court 
ordered,  that  neither  party  should  enforce  pay- 
ment of  anything  which  might  be  found  to  be 
due  under  the  first  award  until  the  arbitrator 
should  have  made  his  final  award.  The  arbitra- 
tor stated  a  case  for  the  opinion  of  the  court, 
and  in  the  result  thp  plaintiff  became  entitled 
to  damages  to  a  large  amount.  The  defendants 
afterwards  obtained  an  act  of  parliament  for 
regulating  their  affairs,  and  under  that  act  the 
plaintiff  received  an  allotment  of  shares  in  lieu 
of  the  damages  so  awarded  to  him.  It  having 
become  unnecessary  and  impracticable  to  pro- 
ceed further  with  the  reference,  no  second  award 
was  ever  made.  The  plaintiff,  however,  signed 
judgment,  and  issued  an  execution  against 
the  defendants  thereon  for  the  costs  of  the  action. 
The  court  set  aside  the  judgment  with  costs, 
holding  that  in  the  absence  of  a  final  award  the. 
plaintiff  was,  by  the  rule  of  court,  precluded 
from  enforcing  his  remedy  for  such  costs.  Wond 
V.  Copper  Miners  in  England^  15  C.  B.  464  ;  24 
L.  J.,  C.  P.  34, 

• 
Lost  Award.] — If  an  award  is  lost,  the  court 
will,  nevertheless,  permit  judgment  to  be  entered 
accordingly,  upon  an  affidavit  of  its  contents. 
mil  V.  Towtusend,  3  Taunt.  45. 

Seryioe  of  Award.] — Personal  service  of  the 
award  is  not  necessary  to  warrant  the  issuing  of 
execution,  if  the  attoniey  of  the  defendant  has 
been  served  with  the  award.  Borrowdalc  v. 
Ilitehen^r,  3  B.  &  P.  244. 

Bnle.] — On  shewing  cause  against  a  rule,  it 
was  agreed  by  indorsements  on  the  counsel's 
brief,  that  the  matters  should  be  referred  to  a  bar- 
rister, who  should  be  at  liberty  to  certify  what 
rule,  if  any,  should  be  drawn  up.  The  arbitrator 
certified  that  a  rule  should  be  drawn  up  in 
certain  terms.  The  court  thereupon  permitted  a 
rule  of  reference  to  be  drawn  up  in  the  terms  of  the 
indorsements,  and  then  a  second  rule  pursuant 
to  the  certificate  of  the  barrister.  lirandtm  v. 
Smith,  1  B.  C.  C.  181  ;  22  L.  J.,  Q.  B.  321. 

A  rule  for  delivering  the  postea  to  the  plaintiff, 
that  he  may  enter  the  verdict  pursuant  to  an 
award  of  an  arbitrator,  may  be  drawn  up  on 
reading  the  affidavit  *'and  the  paper  writing 
thereunto  annexed,"  provided  the  .  affidavit 
verifies  the  paper  writing  as  being  a  copy  of  the 
awaid.  Piatt  v,  Hally  2  M.  &  W.  391 ;  5  D.  P. 
C.  683. 


Entry  of  Yerdiot  whert  no  Award.] — Where  a 
plaintiff  recovered  a  verdict  for  hl,^  subject  to  a 
reference  at  nisi  prius  whether  such  verdict 
should  stand,  or  be  reduced  to  20».,  and  the  arbi- 
trator refused  to  make  an  award,  the  court  would 
not  allow  a  verdict  to  be  entered  for  the  lesser 
sum,  until  such  order  was  made  a  rule  of  court. 
Kirkus  V.  Hodgson,  3  Moore,  64. 

iv.  Specific  Performance, 

JnrUdiotionof  Conrtof  Chanoery.] — The  court 
of  Chancery  is  one  of  the  courts  of  record  to 
which  9  &  10  Will.  3,  c.  15,  gives  summary  juris- 
diction for  the  enforcement  of  awards.  The 
statute  excludes  every  jurisdiction  to  interfere 
with  the  execution  of  awards  made  under  it,  ex- 
cept the  summary  jurisdiction  expressly  given  by 
it.  And  a  bill  will  not  lie  to  impeach  an  award 
made  under  the  statute,  whether  the  submission 
under  which  it  was  made  has  or  has  not  been 
made  a  rule  or  order  of  court  before  bill  filed. 
Heming  v.  Swinncrton,  2  Ph.  79  ;  14  Sim.  588  ; 

1  Coop.  386  ;  16  L.  J.,  Ch.  90  ;  10  Jur.  907. 

When  Orantad.] — ^An  award  was  enforced  in 
equity,  although  the  submission  was  to  be  made 
a  rule  of  a  court  of  common  law.  Uawksworth 
V.  BrammaV,  5  Myl.  &  C.  281. 

The  si)ecific  performance  of  an  award  may  be 
compelled  in  equity,  on  the  principle  that  the 
award  only  asccitains  the  terms  of  a  previous 
engagement  between  the  parties  ;  and  although 
the  illegality  of  the  acts,  of  which  it  directs  the 
execution,  will  afford  a  ground  for  refusing  to 
decree  the  performance.  Wood  v.  Griffith ,  1 
Swans.  43  ;  Wils.  C.  C.  34. 

The  court  of  Chancery  has  jurisdiction  to 
entertain  a  suit  for  specific  performance  of  an 
award,  although  the  submission  has  been  made  a 
rule  of  a  court  of  law.  It  is  no  defence  that  the 
plaintiff  has  ineffectually  endeavoured  to  set 
aside  the  award  on  motion.    Blacltett  v.  Bate*, 

2  H.  M.  610  ;  11  Jur.,  N.  S.  500  ;  see  12  Jur.,  K. 
S.  874,  n„  and  «V.  C,  on  appeal,  1  L.  R.,  Ch.  117  ; 
85  L.  J.,  Ch.  324  ;  12  Jur.,  N.  S.  161  ;  13  L.  T., 
656. 

V.  By  Action, 

When  Xaintainable.] — ^An  action  may  be 
maintained  on  an  award  made  under  a  submission 
by  a  judge's  order,  the  parties  having  attended 
at  the  reference,  muirton  v.  King,  1  M.  &  Rob. 
96. 

Two  persons  assigned  to  B.  all  debts  due  to 
them,  and  gave  him  a  ix)wer  of  attorney  to  re- 
ceive and  compound  for  the  same  ;  under  which 
B.  submitted  to  arbitration  the  matters  in  dif- 
ference subsisting  between  his  principals  and  the 
defendant : — Held,  that  B.  might  maintain  an 
action  on  the  awanl  in  his  own  name.  Banfill 
V.  Leigh,  8  T.  R.  571. 

By  a  judge's  order,  made  by  consent  of  both 
plaintiff  and  defendant,  an  action  of  trespass  and 
other  matters  in  difference  were  referred,  and, 
by  the  like  consent,  the  parties  were  ordered  to 
pcrfonn  the  award  of  the  arbitrator.  Afterwards 
an  indorsement  was  made  on  the  order  by  both 
parties  agreeing  that  the  arbitrator  should  have 
power  to  Older  what  the  parties,  or  either  of 
them,  should  do  to  prevent  a  repetition  of  the 
trespass  complained  of.  The  arbitrator  ordered 
a  wall  to  1^  Duilt  by  th^  dcfcnd«nt  :--Held;  that 
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the  judge's  order  embodied  an  agreement  by  the 
parties  to  do  what  the  arbitrator  should  so  or4er, 
and  that  an  action  lay  for  its  breach  in  not 
building  the  wall  as  ordered.  Lieresley  v.  (Nl- 
more,  1  L.  R,  C.  P.  570  ;  35  L.  J.,  C.  P.  351 ; 
12  Jur.,  N.  S.  874  ;  15  L.  T.  386 ;  1  H.  &  R.  849. 

Pleadingi  — DeelaratioBi.]  —  Counts  on  an 
award  may  be  joined  with  counts  for  a  breach  of 
an  agreement  to  stand  by,  perform,  and  not  re- 
Toke  an  award  to  be  made.  Brown  v.  Tawner, 
1  C.  &  P.  651  ;  M'Clel.  &  Y.  464. 

In  an  action  for  non-performance  of  an  award, 
the  declaration  alleged  mutual  promises  to  per- 
form the  award,  and  stated  two  enlargements  of 
time  by  judge's  order  and  consent : — Hel(l,  that 
the  promise  was  well  laid,  the  enlargement  of 
time  not  affecting  the  original  promise.  Armi- 
tage  y.  CwUe9,  4  Ex.  641 ;  19  L.  J.  Ex.  95. 

A  declaration  stated  that  a  difference  had 
arisen  between  the  plaintiff  and  the  defendant 
concerning  twenty  shares  purchased  by  the 
plaintiff  for  the  defendant  at  his  request,  and  for 
which  the  plaintiff  had  paid  122/. ;  that  they  had 
submitted  themselves  to  the  award  of  W.  and  P. ; 
that  the  arbitrators  made  their  award  of  and 
concerning  the  differences,  and  did  thereby  award 
"  that  they  decided  in  favour  of  the  plaintiff,  and 
that  50/.,  which  had  been  deposited  by  the  de- 
fendant with  the  plaintiff,  was  in  part  payment 
of  the  twenty  shares ;"  and  the  arbitrators,  "  by 
their  award,  did  then  request  the  defendant  to 
pay  the  balance  of  the  account  forthwith."  The 
declaration  averred  a  request  to  pay  the  plaintiff 
the  balance  of  the  account,  amounting  to  72Z., 
and  Bssigned  for  breach  the  non-payment 
thereof  : — Held,  that  it  was  sufficiently  shewn 
that  the  arbitrators  had  authority  to  determine 
the  payment  of  a  sum  of  money.  Smith  v. 
HaHley,  2  L.,  M.  &  P.  340  ;  10  C.  B.  800  ;  20 
L,  J.,  C.  P.  169  ;  15  Jur.  755. 

In  an  action  on  an  award,  the  declaration 
stated  that  the  arbitrator  awarded  that  the  costs 
of  the  arbitration  and  award  should  be  paid  as 
follows,  that  is  to  say,  two-third  parts  by  the  de- 
fendants, and  one-third  part  by  the  plaintiff. 
Breach,  that  two-third  parts  of  the  costs  attend- 
ing the  arbitration  amounted  to  a  certain  sum, 
and  that  the  de&ndant  had  not  paid  two-third 
ports  of  the  costs  : — Held*  that  the  breach  was 
bad,  since  it  left  it  uncertain  in  what  way  the 
costs  were  to  be  computed.  Kirk  v.  Vnioin,  6 
~  .  908  ;  2  L.  M.  &  P.  519  ;  20  L.  J.,  Ex.  345. 


Plea.] — In  an  action  upon  an  award,  the 


declaration  alleged  that  differences  between  the 
plaintiff  and  defendant  had  been  referred,  and 
that  the  arbitrator  had  awarded  that  certain 
sums  should  be  paid  at  certain  times  by  the  de- 
fendant to  the  plaintiff,  and  assigned  for  breach 
non-payment  oi  an  instalment.  The  defendant 
pleaoed,  setting  out  the  award  verbatim,  and  con- 
cluding in  the  form  of  a  demurrer,  that  the  decla- 
ration was  not  sufficient  in  law,  and  the  plaintiff 
joined  in  demurrer: — ^Held,  that  the  demurrer 
was  in&rmal ;  the  instrument  as  set  out  forming 
part  of  the  plea,  and  consequently  there  being 
nothing  to  shew  the  declaration  bad.  Sinut  v. 
Bdnumdt,  15  C.  B.  240  ;  2  C.  L.  R.  749  ;  23  L. 
J.,  C.  P.  229  ;  18  Jur.  1024. 

The  plea  of  no  award,  means  no  valid  award. 
Dreuer  v.  Stanttfield,  14  M.  &  W.  822  ;  15  L.  J., 
~     274. 

Where  an  award  is  made  upon  all  the  matters 
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in  difference,  and  is  in  the  required  form,  and 
intended  by  the  arbitrators  to  express  their 
decision,  an  objection  that  they  adopted  the 
opinion  of  a  third  person,  by  which  they  agreed 
to  be  bound,  cannot  be  raised  under  a  plea  of 
nul  tiel  agard,  to  an  action  on  the  award.  Whit- 
more  v.  Smith,  7  H.  &  N.  609  ;  31  L.  J.,  Ex.  107;  8 
Jur.,N.S.514;  6  L.T.,  618;  lOW.R.  25*— Ex.Ch. 

A  declaration,  after  stating  that  differences  had 
arisen  between  the  plaintiff  on  the  one  part  and 
the  defendant  and  A.  on  the  other,  alleged  that 
it  was  agreed  between  the  plaintiff,  the  defend- 
ant and  A.,  mutually  and  reciprocally,  to  refer 
the  same  differences  to  S.  and  J.,  who  made 
their  award  concerning  the  said  matters  in  dif- 
ference, and  awarded  IJiat  the  defendant  should 
pay  150/.  18«.  6^.  to  S.,  who  should  immediately 
pay  it  to  the  plaintiff.  Plea,  that  S.  and  J.  did 
not  make  their  award  concerning  the  matters  in 
difference  referred  to  them  : — Held,  that  the  fact 
of  the  award  having  been  made  of  and  concerning 
the  matters  in  difference,  and  not  its  validity, 
was  alone  put  in  issue.  Adeock  v.  Wood,  2  L., 
M.  &  P.  501 ;  6  Ex.  814 ;  20  L.  J.,  Ex.  436. 
Affirmed  in  error,  7  Ex.  468  j  21  L.  J.,  Ex.  204 
—Ex.  Ch. 

To  a  declaration  containing  the  ordinaxy 
money  counts,  a  plea,  except  as  to  145/.  3«.  Id., 
parcel  of  the  money  claimed,  that  the  plaintiff 
ought  not  to  be  admitted  to  allege  that  at  the 
commencement  of  the  suit  more  than  the  sum  of 
145/.  3«.  Id.  was  due  in  respect  of  the  causes  of 
action,  because  after  the  accruing  of  the  causes 
of  action,  and  before  action,  a  dispute  arose  be- 
tween the  plaintiff  and  the  defendant  as  to  how 
much  was  due  from  the  defendant  to  the  plaintiff 
in  respect  of  the  causes  of  action,  and  thereupon 
by  agreement  between  them  before  action  they 
referred  the  question  of  how  much  was  due  to 
the  award  of  W.,  and  agreed  to  be  bound  by  his 
award  as  to  such  amount,  and  that  he  made  his 
award  in  writing  of  and  concerning  the  premises 
so  referred  to  him,  and  thereby  awarded  that  the 
amount  due  in  respect  of  the  causes  of  action 
was  145/.  3«.  1^.,  is  good,  though  pleaded ^by  way 
of  estoppel.  Commifufg  v.  Heard,  4  L!  R.,  Q. 
B.  669  ;  20  L.  T.  975  ;  18  W.  R.  16  ;  10  B.  &  S.  606. 

By  an  award  made  under  the  Lands  Clauses 
Act,  8  &  9  Vict.  Ci  18,  the  arbitrator  awarded  one 
entire  sum  as  the  amount  of  damage  sustained 
by  a  party  by  reason  of  his  messuage  being  in- 
juriously affected  by  the  execution  of  the  works 
of  a  railway  company,  to  wit,  by  the  erection  of 
an  embankment,  and  by  the  narrowing  of  the 
road  in  front  of  the  messuage.  To  a  declaration 
on  the  award  for  not  paying  the  sum  awarded,  a 
plea  by  the  company,  that  the  messuage  was  not 
mjuriously  affected  by  the  narrowing  of  the  road, 
is  a  good  plea.  Beckett  v.  Midland  Railway 
Company,  35  L.  J.,  C.  P.  163  ;  14  W.  R.  393  ;  1 
H.  &  R.  189  ;  1  L.  R.,  C.  P.  241. 

Where  lessees  of  land  and  of  coal-mines 
covenanted  forthwith  to  proceed  to  sink  for 
coal  as  far  as  could  and  ought  to  be  accomplished, 
or  in  default  to  pay  so  much  to  the  lessor  as 
arbitrators  should  award,  and  the  lessees  gave  a 
bond  to  the  lessor,  conditioned  to  perform  the 
award  which  was  made: — Held,  that  to  an  action 
on  the  bond,  it  was  a  sufficient  answer,  that  they 
had  proceeded  to  sink  as  far,  &c.  (in  the  words 
of  the  covenant),  but  that  none  could  be  found. 
Hamon  v.  Boothman,  13  East,  22, 

In  an  action  by  A.  against  B.  for  not  accepting 
goods,  B.  pleaded  an  award  made  in  respect  of 
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the  matters  for  which  the  action  was  brought : — 
Held,  t^at  the  fact  o£  A.  not  having  h^  any 
opportunity  of  being  heard  before  the  arbitrators, 
was  no  answer  to  the  plea  of  the  award,  but  was 
only  a  ground  for  applying  to  the  ^equitable 
jurisdiction  of  the  court  to  have  the  award  set 
aside.  Thorburn  v.  Banmx,  2  L.  R.,  C.  P.  384 ; 
36  L.  J.,  C.  P.  184 ;  16  L.  *!,  10 ;  15  W.  R.  623. 

Partiality  and  improper  conduct  in  an  arbi- 
trator in  making  his  award  without  hearing  the 
defendant  and  his  witnesses,  cannot  be  pleaded 
in  bar  to  an  action  on  a  bond  conditioned  for 
the  performance  of  the  award,  but  is  only  matter 
for  application  to  the  equitable  jurisdiction 
of  '<h^  court  to  set  aside  the  award ;  neither  can 
a  parol  agreement  between  the  parties  to  waive 
and  abandon  the  award  be  pleaded  to  such  action. 
JBraddick  v.  Thompson,  8  East,  344. 

By  an  agreement,  after  reciting  that  divers 
disputes  and  differences  had  arisen  and  were 
depending  between  the  plaintiff  and  the  defen- 
dant as  executrix  resi)ecting  certain  unsettled 
accounts  between  them,  it  was  agreed  that, 
for  finally  settling  such  dijSerences,  the 
matters  in  di.sputc  ehould  be  referred  to  the 
final  award  of  two  arbitrators.  Plea  by  the 
executrix,  that  no  evidence  was  offered  of  assets 
before  the  arbitrators,  nor  did  she  admit  that 
she  had  any: — Held,  ill  on  general  demurrer,  as 
it  imputed  misconduct  to  the  arbitrators,  which 
is  not  the  subject  of  a  plea,  but  only  a  ground 
to  apply  to  the  court  to  set  aside  the  award. 
Middel  V.  Sutton,  2'M.  &  P.  345. 

The  objection  to  an  award,  that  the  arbitrator 
had  left  undetermined  any  of  the  matters  sub- 
mitted to  him  (though  fatal),  cannot  be  taken 
advantage  of  upon  demurrer  to  a  declaration  in 
an  action  on  the  award,  unless  it  appears  on  the 
face  of  the  submission  and  award.  Aitcheson 
V.  Cargey  (in  error),  13  Price,  639;  9  Moore, 
381;  2Bing.  199;  M'Clel.  367;  aflirming /9. CC, «o»>. 
Cargey  v.  AUcheson,  3  D.  &  R.  433 ;  2  B.  &  C.  170. 

But  it  may  be  raised  by  plea,  with  proper 
averments.    /J. 

To  an  action  on  a  bond  conditioned  to  perform 
an  award,  under  a  reference  of  all  matters  in 
difference  between  the  parties,  it  is  a  good  plea, 
that,  at  the  time  of  submission,  certain  negotiable 
bills  of  exchange,  drawn  by  the  defendant  and 
accepted  by  the  plaintiff,  were  outstanding,  and 
that  an  indemnity  of  the  defendant  against  such 
bills  was  a  matter  in  difference  between  the 
parties,  which  was  notified  to  the  arbitrators, 
and  that  they  made  no  award  concerning  it,  and 
that  some  of  the  bills  had  not  been  paid  by  the 
plaintiff,  and  the  defendant  was  liable  to  the 
holders ;  though  it  appeared  by  the  award,  that 
the  arbitrators  had  heard  the  allegations  of  the 
parties,  and  examined  all  the  accounts,  bills  of 
exchange,  and  all  other  evidence  and  proofs 
produced  to  them,  touching  the  matters  in 
difference,  and  awarded  of  and  concerning  the 
same,  that  the  defendant  should  pay  to  the 
plaintiff  a  sum  of  money  in  full  of  all  claims  and 
demands  upon  him ;  and  so  proceeded  to  award 
concerning  other  specific  matters ;  but  without 
mentioning  such  outstanding  bills,  or  any  in- 
demnity concerning  the  same,  Mitchell  v. 
Staveley,  16  East,  58. 

Seplioationi.] — Where  there  was  a  plea 

of  no  award  to  an  action  on  an  arbitration  bond, 
to  which  the  replication  showed  an  award,  and 
assigned  a  breach,  and  the  rejoinder  averred  that 


there  were  other  matters  pending,  of  which  the  . 
arbitrators  took  no  notice ;  this  was  a  departure 
in  the  rejoinder  from  the  plea.    Harding  y. 
Holmes,  1  Wils.  122. 

Action  on  a  bond,  which  was  conditioiied  to 
perform  an  award :  plea,  no  award :  replication 
setting  out  an  award.:  rejoijider  stating  tne  whole 
award,  (in  which  were  regited  the  bonds  of 
submission,  whereby,  it  appeared  that  the  award 
was  not  warrant^^d  by  the  submission),  and  then 
demurring: — Held,  that  the  rejoinder  was  not 
inconsistent  with,  nor  a  departure  from,  the  plea. 
Fuher  V.  Pimhley,  11  East,  188. 

A  replication  shewing  an  award  to  pay  16Z.  109. 
and  costs,  and  assigning  as  breach  the  non- 
payment of  the  16/.  10*.  only : — Held,  good  on 
demurrer  to  a  plea  of  no  award  to  an  action  upon 
an  arbitration  bond.    Fox  v.  Smith,  2  Wils.  267. 

To  an  action  for  goods  sold,  the  defendant 
pleaded  that  an  action  having  been  brought  in  a 
county  court  in  respect  of  the  same  causes  of 
action,  the  plaintiff  and  defendant  mutually 
submitted  themselves  to  refer  the  action ;  that 
the  umpire  awarded  that  the  defendant  should 
pay  into  the  county  court  to  the  plaintiff 
42.  10«.  6i^.,  in  satisfaction  of  all  matters 
referred ;  and  that  the  plaintiff  refused  to  receive 
the  sum,  and  discharged  the  defendant  from 
paying  it  into  court.  Replication,  nul  tiel 
agard: — Held,  that  under  these  pleadings  the 
plaintiff  was  not  at  liberty  to  shew  that  tlie 
award  had  been  set  aside.  Roper  v.  Levi^  7  Ex. 
56 ;  21  L.  J.,  Ex.  29 ;  2  L.  M.  &  P.  621. 

Xvidenoe,  Proof  of.] — In  an  action  up^n  8ji 
award,  a  declaration  stated  that  the  original 
action  was  referred  by  a  rule  of  court  to- A.,  who 
duly  made  his  award  of  and  concerning  the 
premises  so  referred  to  him;  and  did  thereby 
find,  &c.  The  defendant  pleaded  that  A.  did 
not  d\]lj  make  and  publish  his  award  of  and 
concermng  the  premises  refen-ed : — Held,  that 
the  production  of  the  award  and  the  rule  of 
court  was  sufiScient  prim&  facie  evidence  to 
support  the  issue  on  the  part  of  the  plaintiff 
without  producing  the  record  of  the  cause  until 
the  validity  of  the  award  was  impeached  by 
evidence  dehors  on  the  part  of  .the  defendant. 
Gisho^ime  v.  HaH,  5  M.  &  W.  50;  7  D.  P.  C. 
402 ;  3  Jur.  536. 

In  an  action  on  an  award  made  under  a  judge's 
order,  to  prove  the  order  it  is  enough  to  put  in 
the  office  copy  of  the  rule  making  it  a  rule  of 
court.    Still  V.  Halford,  4  Camp.  17. 

Where  a  submission  is  to  A«  and  B.,  and  such 
third  person  as  they  shall  appoint,  to  satisfy  an 
allegation  that  A.  and  B.  appointed  C,  it  is  not 
enough  to  put  in  an  award  executed  by  all  three, 
reciting  that  A.  and  B.  did  appoint  C,  and  to 
prove  that  C.  acted  along  with  them.    Ih. 

By  an  award,  a  defendant  was  directed  to  pay 
a  certain  sum  to  the  plaintiff,  and  to  sign  a 
memorandum,  containing  an  engagement  on  the 
part  of  the  defendants  to  abstain  for  a  time  from 
pirating  the  plaintiff's  patterns: — ^Held,  that  the 
signature  of  this  memorandum  by  both  defen- 
dants was  a  sufficient  recognition  of  the  arbi- 
trator's authority  to  dispense  with  proof  of  a 
formal  submission  by  both.  Stuart  v.  yiehoUon, 
3  Scott,  636 ;  2  Hodges,  191 ;  3  Bing.  N.  C.  113. 

An  agreement  of  reference,  to  which  the 
plaintiff  was  a  party,  was  attested  by  two 
subscribing  witnesses,  upon  an  issue  joined,  in 
which  the  plaintiff  denied  the  agreement   of 
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reference: — Held,  that  the  rule  of  court,  by 
which,  pursuant  to  the  agreement,  it  was  made 
a  rule  of  court,  and  which  recited  and  incor- 
porated it,  was  not  the  proper  evidence  of  it, 
but  that  it  should  have  been  proved  by  one  of 
the  subscribing  witnesses.  Bemie  or  Bemey 
V.  Beid  or  Bead,  7  Q.  B.  79 ;  14  L.  J.,  Q.  B.247 ; 
9  Jur.  620.  [This  decision  was  before  the  17  & 
18  Vict.  c.  125,  s.  26,  which  dispenses  with  the 
necessity  of  proving  by  the  attesting  witness  any 
instrument  to  the  validity  of  which  attestation 
is  not  requisite,  and  such  instrument  may  be 
proved  by  admission  or  otherwise,  as  if  there 
had  been  no  attesting  witness  thereto.] 

A  plea  that  the  pliuntiff  sued  the  defendant  in 
a  county  court,  and  that  they  mutually  referred 
the  action  and  all  matters  in  difference  therein, 
is  proved  by  an  order  of  reference  made  by  the 
jnage  of  the  county  court  by  consent  of  the 

£laintiS  and  the  defendant.    Roper  v.  Levi,  2 
..  M.  &  P.  621 ;  7  Bz.  65 ;  21  L.  J.,  Ex.  28. 
In  an  action  on  an  award,  the  execution  of  the 
submission  by  all  the  parties  on  both  sides  must 
be  proved,  if  traversed.  Ferrer  v.  Oven,7  B.  &  C. 
427;  1  M.  &  B. 222;  Brazier t.  Jones, 8  B.  &  C.  1 24. 


7.  Effect  of  Submission  ob  Award. 

linality  of  DediioiL] — ^When  difterenoes  arose 
in  a  winding-up  between  persons  claiming  a 
charge  upon  die  company's  estate,  and  the  official 
liquidator  and  the  parties  agreed  that  their 
rights  should  be  determined  in  a  summaxy  way 
by  the  judge  actin?  in  the  matter  of  the  winding- 
np  : — -^el<^  that  uis  was  a  submission  to  arbi- 
tration by  the  judge  personally,  and  there  was 
no  appeal  fxx>m  his  decision  as  an  arbitrator. 
Durham  County  Permanent  Benefit  Building 
Society,  In  re,  Wilson,  Ex  parte,  7  L.  R.,  Ch. 
45  ;  41  L.  J.  Ch.  164. 

The  decision  of  a  county  court  judge  refusing 
to  set  aside  an  award  under  the  County  Courts 
Act,  1846  (9  k  10  Vict.  c.  95),  s.  77,  is  final. 
Mayer  v.  Farm^,  3  Ex.  D.  235  ;  47  L.  J.,  Ex. 
760 ;  26  W.  R.  760. 

Iigmetion,  when  entitled  to.] — ^An  award  of 
an  arbitrator  finding  a  damage  done  by  a 
nniaanoe  is  to  be  treated  as  a  verdict,  establish- 
ing a  legal  right,  so  as  to  entitle  the  party  in 
whose  favour  it  is  made  to  an  injunction.  7m- 
perial  Ga^  Light  and  Coke  Company  v.  Broad' 
bent,  7  H.  L.  Cas.  600 ;  29  L.  J.,  Ch.  377  ;  -5  Jur., 
N.  8. 1319— H.  L. 

CoBTeyanoe  of  Lands.] — ^An  award  cannot,  per 
se,  operate  as  a  conveyance  of  lands.  Henry  v. 
Kirtcan,  9  Ir.  C.  L.  B.  459.  See  17  &  18  Vict. 
c.  125,  s.  16. 

Therefore,  where  two  persons  were  desirous  of 
effecting  an  exchange  of  portions  of  their  estates, 
and  submitted  to  arbitration  what  amount  of 
land  should  be  given  to  each,  and  the  award 
found  accordingly : — Held,  that  the  award  did 
not  operate  as  an  actual  conveyance  of  the 
legal  estate,  although  it  might  be  decisive  upon 
the  question  of  right,  so  as  to  enable  either  party 
to  enforce  specific  performance  of  the  agreement 
contained  in  the  submission,    lb. 

Pauing  Proporty  in  Goods.] — ^Under  a  sub- 
mission of  all  matters  in  difference  between  a 
landlord  and  a  tenant,  the  arbitrator  awarded 
that  a  stack  of  hay,  left  upon  the  premises  by  the 


tenant,  should  be  delivered  up  by  him  to  the 
landlord  within  a  certain  day,  upon  the  tenant 
being  paid  or  allowed  a  certain  sum  in  satisfac- 
tion for  it : — Held,  that  the  property  in  the  hay 
did  not  pass  to  the  landlord  on  his  tender  of  the 
money,  so  that  the  landlord  could  not  maintain 
trover  for  it,  but  his  remedy  was  upon  the  awaid. 
Hunter  v.  Rice,  15  East,  100. 

In  an  action  between  A.,  tenant  of  Whitcacre, 
and  B.  his  landlord,  all  matters  in  dispute  were 
referred  to  C,  who  was  to  determine  what 
should  be  done  with  respect  to  the  land.  C. 
awarded,  with  respect  to  the  land,  that  from  the 
date  of  his  award  the  tenancy  should  cease,  and 
that  A.'should,  within  a  month,  deliver  up  posses- 
sion to  B.  Possession  was  taken  accoraingly. 
D.,  a  creditor  of  A.,  afterwards  issued  execution 
against  A.,  and  took  the  crops  growing  on  White- 
acre  : — Held,  that  the  award  was  admissible  in 
evidence  upon  the  trial  of  an  issue  between  B. 
and  D.,  upon  the  question,  whether,  at  the  time 
of  the  execution,  the  crops  were  the  property  of 
A.  or  B.     Th4frpe  v.  Byre,  3  N.  jc  M.  214, 

Between  what  Partiee  eonolotlTe.]— In  an 
action  for  injuring  a  reversionary  interest,  in  a 
several  fishery  in  an  estuary  of  tne  sea,  and  in 
the  soil  of  the  bottom  of  the  sea,  both  in  the  pos- 
session of  A.,  as  tenant,  issues  were  taken  on  the 
plaintiffs  right  to  the  fishery  and  ownership  of 
the  soil.  The  controversy  was  whether  the  soil 
belonged  to  the  plaintiff  or  to  B.  The  plaintiff 
gave  in  evidence  proceedings  in  an  action  by  A. 
against  B.  One  count  was  for  injuring  A.'s 
fi&hery,  by  tearing  up  the  soil,  described  as  being 
the  soil  of  the  plaintiff,  and  thereby  destroying 
fish.  To  this  there  was  a  plea  of  not  guilty.  The 
amount  of  damages  was  referred,  and  the  arbi- 
trator awarded  nominal  damages.  The  act  com- 
plained of  in  that  action  was  committed  in  a 
part  of  the  same  estuary,  and  the  soil  there  was 
claimed  by  the  same  title  as  the  soil  the  subject 
of  the  present  action,  and  the  defendant  in  the 
present  action  became  tenant  to  B.  subsequently 
to  the  award.  The  proceedings  were  admitted  : 
— Held,  that  they  were  improperly  admitted,  the 
award  not  being  evidence  of  reputation,  and  the 
proceedings  not  being  admissilue  for  the  plain- 
tiff, who  was  not  a  party,  or  shewn  to  be  privy  to 
A.,  though  the  defendant  was  privy  to  B.  Wen' 
man  (Jxidy)  v.  MackeJizie,  5  EL  &.  BL  447 ;  25 
L.  J.,  Q.  B.  44. 

By  an  agreement  between  master  printers  and 
journeymen,  fixing  the  amount  and  mode  of  cal- 
culating work  done,  and  the  price  to  be  paid  for 
it  acco^ng  to  a  certain  rule,  arbitrators  were  ap- 
pointed to  decide  disputes.  On  a  dispute  between 
A.,  a  journeyman,  and  B.,  a  master  printer,  on 
the  construction  of  the  rule,  the  arbitrator 
decided  in  favour  of  the  master.  A  journeyman 
printer,  after  this  decision,  came  into  the  em- 
ploy of  a  master  printer,  and  raised  the  same 
question  : — Held,  tnat  he  was  not  bound  by  the 
award  between  A.  and  B.  Hill  v.  Levey,  3  H. 
&  N.  7 ;  28  L.  J.,  Ex.  80 ;  4  Jur.  N.  S.  286,— 
Ex.  Ch. 

Sffeot  as  an  Admiislon.] — ^Agreeing  to  refer 
the  quantum  of  damages  to  arbitration,  after  a 
question  of  law  has  l^en  reserved  by  the  judge 
at  the  trial,  does  not  waive  an  objection  to  the 
defendant's  liability  in  the  action,  after  the  arbi- 
trator has  made  his  award*  Oxenham  t.  Lem<m% 
2  D.  &  B.  461, 
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of  a  cause  involving  an  inquiry  into  a  mass  of 
accounts,  an  order  was  made  by  a  judge,  on  the 
application  of  the  plaintiff,  that  an  accountant, 
to  be  named  by  the  arbitrator,  should  inspect  the 
defendant's  books  and  take  copies  or  extracts 
from  them  relating  to  the  matters  in  question  in 
them.  This  was  done,  and  the  charges  of  the 
accountant  were  paid  by  the  plaintiflF.  The  re- 
sult of  the  investigation  and  report  of  the 
accountant  to  the  arbitrator  was  that  much 
expense  in  the  inquiry  was  saved  : — Held,  that 
the  plaintiff,  in  whose  favour  the  award  was 
made,  was  not  entitled  to  have  the  costs  of  the 
accountant  taxed  against  the  defendant.  Nolan 
v.  Copeman,  8  L.  R.,  Q.  B.  84  ;  42  L.  J.,  Q.  B.  44; 
27  L,  T.  789  ;  21  W.  R.  263. 

Waiver  of  Objection.] — ^A  cause  and  all  matters 
in  difference  having  been  referred  to  arbitration, 
an  award  was  made  directing  the  payment  of  a 
sum  by  the  defendant,  together  with  the  costs  of 
the  cause  and  of  the  award  ;  at  the  taxation  of 
costs,  the  allocatur  was  made  By  the  master, 
without  objection  by  the  defendant,  for  the 
aggregate  amount  of  both  classes  of  costs,  for 
which  sum,  the  same  day,  4th  June,  judgment 
was  entered  up.  The  plaintiff  having  died  on 
the  18th  November,  a  scire  facias  was  sued  out 
oh  the  12th  January  following,  to  which  the 
defendant  pleaded  on  the  19th.  On  an  application 
made  on  the  24th,  to  set  aside  the  judgment,  on 
the  ground  of  its  falsity,  by  reason  of  its  includ- 
ing the  costs  of  the  award  which  were  not  pro- 
perly recoverable  in  the  cause  : — Held,  that  the 
objection  resolved  itself  into  a  point  of  irregu- 
larity upon  the  allocatur,  which  was  answered, 
first,  by  the  consent  of  the  defcndalit  to  the 
master's  taxation ;  and,  secondly,  by  a  waiver 
arising  upon  the  lapse  of  time  permitted  to  in- 
tervene between  the  period  of  the  allocatur  being 
made  and  the  application.  Bignall  v.  Gale,  I 
D.,  N.  S.  497  ;  4  Scott,  N.  R.  670 ;  3  M.  &  G. 
858. 

On  what  Scale  Taxed.] — An  action  in  contract 
for  50^  3*.  having  been  referred  at  nisi  prius  to  an 
arbitrator,  he  awarded  the  plaintiff  15/.  12«.  Gd., 
and  certified  ^*  that  there  was  sufficient  reason 
for  bringing  the  action."  On  taxation,  the 
master  held  the  case  to  be  within  the  7th  of  the 
directions  to  taxing  masters  of  Hilary  Term, 
1853,  and  taxed  on  She  lower  scale  : — Held,  that 
such  practice  was  good,  for  the  case  was  within 
the  enacting  words  of  the  direction,  not  within 
its  exception,  and  unaffected  by  its  proviso. 
Smith  V.  Ifailey,  27  L.  T.  426  ;  21  W.  R.  76. 

An  action  of  trespass  was  referred,  by  consent, 
at  nisi  prius,  and  by  an  order  of  nisi  prius,  drawn 
up  in  the  usual  form,  the  verdict  was,  by  con- 
sent, entered  for  the  plaintiffs,  with  damages  40^., 
costs  iOs. ;  and,  by  the  like  consent,  it  was  also 
ordered  that  the  costs  of  the  reference  and  award 
should  be  paid  by  the  defendants.  The  award 
having  been  made,  the  master  taxed  the  costs  of 
the  action  as  between  party  and  party  on  the 
ordinary  scale  ;  and  then  proceeded  to  tax  the 
costs  of  the  reference  and  award  on  the  same 
scale,  but  the  plaintiffs  objected  that  the  pro- 
ceedings on  the  reference  were  virtually  xmder 
the  Lands  Clauses  Act,  and  that  the  costs  ought 
to  be  taxed  on  the  scale  usually  allowed  in  pro- 
ceedings under  that  act : — Held,  that  the  costs 
which  the  defendants  had  stipulated  to  pay,  and 
which  they  were  bound  to  pay  under  tne  order 


of  nisi  prius,  were  ordinary  costs  as  between  party 
and  party,  and  ought  to  be  taxed  on  such,  and 
on  no  other  scale.  JEccles  v,  JSlackbum  (^Mdyor), 
4'c.f  30  L.  J.,  Ex.  368. 

Proportion  of  Coitt.] — The  plaintiff  instituted 
a  suit  to  take  the  accounts  ox  a  partnership  be- 
tween himself  and  the  defendant,  the  terms  of 
the  partnership  being  that  the  plaintiff  was  to 
receive  one-twelfth  of  the  profits  and  to  bear 
one-twelfth  of  the  losses,  and  that  the  defendant 
was  to  receive  and  bear  the  remaining  eleven- 
twelfths.  The  partnership  articles  contained  an 
arbitration  clause ;  and  an  order  was  made  in 
the  suit,  under  the  Common  Law  Procedure  Act, 
1854,  s.  11,  that  the  matters  in  difference  between 
the  pfirties  be  referred  to  arbitration  and  the 
proceedings  in  the  suit  stayed,  the  costs  being 
reserved.  Under  this  order  an  award  was  made 
finding  a  considerable  sum  due  to  the  plaintiff  : 
— Held,  that  the  costs  of  both  parties  of  the  suit, 
reference,  and  award  ought  to  be  taxed  and  paid 
as  to  one-twelfth  by  the  plaintiff  and  as  to 
eleven-twelfths  by  the  defendant.  Kewton  v. 
Taylor,  19  L.  R.,  Eq.  14  ;  23  W.  R.  330. 

When  Taxation  tTnneoeseary.] — ^Where  an 
arbitrator  finds  the  amount  of  the  costs  of  an 
award,  it  is  not  necessary  that  they  should  be 
taxed  previously  to  the  court  ordering  them  to 
be  paid.    Dixie  v.  Alexarider,  1  L.  M.  &  P.  338. 

Taxing  by  Arbitrator.]  —  An  arbitrator, 
authorized  to  tax  costs  in  a  cause,  allowed  an 
item  which  it  was  insisted  ought  not  to  have  been 
charged  ;  the  court  would  not  refer  the  matter  to 
the  master.     Anon,  1  Chit.  38. 

When  Taxation  by  Offioer  may  be  Ordered.] — 

Upon  a  reference  with  a  clause,  that  the  submis- 
sion may  be  made  a  rule  of  court,  the  arbitrator, 
under  a  power  to  award  the  costs  of  the 
reference  and  award,  may  dircct  such  costs  to  be 
taxed  by  the  officer  of  the  court,  although  no 
cause  was  pending  at  the  time  of  the  reference. 
Bhmr  v.  Barradine,  7  Ex.  269  ;  21  L.  J.,  Ex,  127. 

■ 

Award  sent  back — Fresh  Taxation.] — The  costs 
of  a  reference  had  been  taxed  before  the  award 
was  sent  back  to  the  arbitrator  by  the  court. 
After  the  second  award  the  defendant  demanded 
the  same  costs  without  any  new  taxation : — 
Held,  that  by  the  reference  back  the  allocatur 
became  null,  and  that  there  ought  to  have  been 
a  fresh  taxation  after  the  new  award  before  any 
demand  for  costs  could  be  enforced.  Johnson  v. 
Latham,  2  L.  M.  &  P.  206 ;  20  L.  J.,  Q.  B.  236, 

Practice — Separate  Taxations.] — Where  the 
costs  of  the  cause  are  to  abide  the  event,  the 
costs  of  the  reference  and  award  to  be  in  the 
discretion  of  the  arbitrator,  the  practice  is  for 
the  master  to  tax  each  set  of  costs  separately, 
and  give  two  allocaturs,  unless  the  parties  agree 
that  the  taxation  shall  be  in  one  sum.  Sotcer 
V.  Botoer,  8  Jur.,  N.  S.  193  ;  6  L.  T.  684. 

Order  to  Beview  Taxation.]— -An  action  upon 
money  counts  and  for  trover  was  referred  to  the 
master,  ^'  costs  of  the  cause,  reference,  and  award 
to  abide  the  event."  It  was  award«i  that  the 
defendant  had  proved  his  set-off  of  an  equal 
amount  to  the  plaintiff's  claim  in  the  money 
coTznts,  37/.  10«. ;  and  that  he  owed  the  defendant 
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21,  lOt.  Upon  the  trover  count  the  plamtiff  was 
awarded  43/.  7s.  7d,  The  master  gave  to  the 
plaintiff  the  costs  of  the  action,  to  the  defendant 
the  costs  of  proving  the  plea  of  set-off,  bat  to 
neither  P&rtj  the  costs  of  the  reference  and 
award.  The  court  refused  to  review  the  taxa- 
tion.    Woodhams  v.  Woodhams,  26  L.  T.  460. 

A  plaintiff  declared  upon  a  special  contract 
for  the  delivery  of  goods  to  the  defendant,  of 
which  he  alleged  breaches,  which  were,  that  the 
defendant  did  not  pay  for  goods  delivered 
according  to  agreement,  that  he  refused  to  accept 
goods  which  were  tendered,  and  as  to  the  re- 
mainder, that  he  did  not  accept  them.  There 
was  a  count  for  goods  sold.  The  cause  was 
referred,  and  the  arbitrator  ordered  the  defen- 
dant to  pay  75Z.  less  39Z.  paid  into  court  on  the 
second  count;  and  he  also  found  that  certain 
timber  mentioned  in  the  special  count  was  the 
property  of  the  plaintiff  : — Held,  that  a  finding 
on  both  counts  was  involved  in  this  award  ;  and 
the  master  having  taxed  the  costs  on  both  issues 
for  the  plaintiff,  the  court  refused  to  send  the 
taxation  to  be  reviewed.  Rennie  v.  MUU^  7  D.  P. 
C.  295 ;  5  Bing.  N.  C.  249;  7  Scott,  276  ;  1  Am.  5a4. 
Whero  the  master  has  taxed  costs  as  between 
attorney  and  client  pursuant  to  the  directions  of 
*  an  award,  which  directions,  it  is  suggested,  are 
an  excess  of  authority  on  the  part  of  an  arbitra- 
tor, the  court  will  not  direct  the  taxation  to  be 
reviewed,  the  proper  preliminary  step  being  to 
move  to  set  aside  the  award.  Bartle  v.  Afu/tgrave, 
I  D.,  N.  S.  235  ;  5  Jur.  1661. 

Suing  for,  befbre  Tazation.'] — Whero  an  umpiro 
appointed  under  11  &  12  Vict.  c.  63,  s.  125, 
awarded  the  amount  of  compensation  and  that  the 
ooBta  of  the  reference  should  be  paid  by  the  local 
board  of  health : — Held,  that  the  plaintiff  was 
entitled  to  maintain  an  action  for  the  costs 
before  taxation.  Hold f worth  v.  WUson,  4  B.  & 
8.  1  ;  32  L.  J.,  Q.  B.  289  ;  10  Jur.,  N.  S.  171  ;  8 
L.  T.  434  ;  11  W.  R.  733— Ex.  Ch. 

The  right  to  costs  is  entirely  independent  of 
the  taxation  of  them,  and  an  action  can  be  main- 
tained for  the  costs  of  a  reference  though  the 
amount  of  such  costs  has  not  been  previously 
settled  or  ascertained  by  taxation.  Metropolitan 
I>istTi4:t  Railway  Company  v.  Sharpe^  6  App. 
Cas.  426;  44  J.  P.  716  ;  60  L.  J,,  Q.  B.  14  ;  43 
L.  T.  130  ;  29  W.  R.  617— H.  L.  (E.). 

A  declaration  on  an  award  alleged  a  direction 
that  the  costs  of  the  action,  reference  and  award 
should  he  paid  by  the  defendant.  Breach,  non- 
payment. Plea,  that  they  were  not  before  action 
ascertained  or  taxed: — Held,  the  award  was 
fFood  and  the  plea  bad.  Lewit  v.  Rouiter^  44 
L.  J.,  Ex.  136  ;  33  L.  T.  260  ;  23  W.  R.  832. 


II.  REFERENCE  TO  REFEREE  UNDER 
JUDICATURE  ACT,  1873,  ss.  56,  57. 

(^See  RuU$  of  Supreme  Qmrt,  Order  XXX  VL, 

RuUs  45—55.) 

1.  In  What  Cases. 

Questions  of  Aoeonnt.] — Semble,  that  the 
'*  prolonged  examination  of  documents,'*  intended 
by  sect.  67  of  the  Judicature  Act,  1873,  is  an 
examination  required  to  enable  the  judge  to 
leave  questions  of  fact  to  the  jury  ;  and  not  an 
examination  to  enable  him  to  determine  a  ques- 


tion of  legal  right.  Ormerod  v.  Todmorden 
Mill  Co,,  8  Q.  B.  D.  664  ;  51  L.  J.,  Q.  B.  348  ;  46 
L.  T.  669  ;  30  W.  R.  806. 

The  expression  "  questions  of  account "  in  the 
57th  section  of  the  Judicature  Act,  1873,  will 
receive  a  large  construction.  Leigh,  In  re,  Roto- 
cliff e  V.  Leigh,  3  Ch.  D.  292  ;  24  W.R  782. 

A  claim  made  in  an  administration  suit  by  a 
dealer  in  works  of  art  against  the  estate  of  the 
testator  for  19,000/.^  the  aggregate  prices  of 
twenty-four  items,  consisting  of  pictures  and  of 
articles  of  vertu  supplied  to  the  testator  in  his 
lifetime,  and  specified  in  an  account  delivered 
to  his  executor,  was,  on  the  application  of  the 
executor  under  that  section,  ordered  to  be  tried 
before  the  official  referee.    lb. 

Any  question  of  account  which  may  be  re- 
ferred compulsorily  to  a  master  under  s.  3  of  the 
Common  Law  Procedure  Act,  1854,  may  also  be 
referred  compulsorily  to  an  official  referee  under 
s.  57  of  the  Judicature  Act,  1873.  Mard  v. 
Pilley,  5  Q.  B.  D.  427  ;  49  L.  J.,  Q.  B.  705  ;  43 
L.  T.  301  ;  28  W.  R.  937— C.  A. 

Reforenoe  of  all  IstiLes  in  the  Aotion  to  Of&oial 
Referee.] — In  any  case  in  which  the  court  has 
jurisdiction  to  refer  compulsorily  a  question  of 
account^  to  an  official  referee,  it  has  also  juris- 
diction so  to  refer  all  the  other  issues  in  the 
action.    Jb. 

To  an  action  for  money  had  and  received,  the 
defendant  pleaded,  amongst  other  matters,  that 
'*  the  plaintiff  and  defendant  still  are  partners, 
or  co-ndvcnturers  in  holding  certain  horse  races 
and  race  meetings,  which  said  partnership  still 
subsists,  and  the  alleged  causes  of  action  arose 
out  of  such  partnership  and  not  otherwise." 
An  order  having  been  made  by  a  judge  at  cham- 
bers, referring  all  the  issues  in  the  action  to  an 
official  referee  : — Held,  that  the  order  was  right. 
Goodwin  v.  JBudden,  42  L.  T.  536. 

Iisnes — Kot  whole  Action.] — The  court  or  a 
judge  has  no  power  under  the  Judicature  Act, 
1873,  ss.  56  and  57,  to  refer  the  whole  action  for 
trial  to  an  official  or  special  referee.  Under  s. 
57  the  court  may,  by  consent,  refer  any  question 
or  issue  of  fact  in  an  action  to  an  official  or 
special  referee  for  trial,  but  the  power  of  com- 
pulsory reference  for  trial  under  that  section  is 
confined  to  questions  or  issues  in  an  action  re- 
quiring prolonged  examination  of  documents  or 
local  investigation,  or  questions  of  account,  and 
any  other  matters  so  involved  with  such  issues 
as  to  be  incapable  of  being  tried  separately. 
Langman  v.  Eatt — Pontifex  v.  Severn — Mellin 
V.  Monica,  3  C.  P.  D.  142  ;  47  L.  J.,  C.  P.  211  ; 
38  L.  T.  1  ;  26  W.  R.  183— C.  A. 

Aotion  for  Wrongftil  Bismiifal  and  Xattere  of 
Aeoonnt— Charges  of  Xiseondnet.] — ^The  plaintiff 
brought  an  action  against  the  defendants  for 
damages  for  wrongful  dismissal,  for  balance  of 
account  for  money  paid  to  defendants'  use,  and 
for  an  account  of  profits  on  sales  on  which  the 
plaintiff  claimed  commission.  The  defendants 
justified  the  dismissal,  on  the  ground  that  the 
plaintiff  had  misconducted  hin^elf  by  wilfully 
disobeying  the  reasonable  orders  of  defendants, 
and  by  habitually  neglecting  his  duties,  and  by 
converting  to  his  own  use  money  which  he  had 
received  to  the  use  of  the  defendant.  By  order 
of  a  judge  at  chambers  the  issues  in  the  action 
were  referred  to  an  official  referee  pursuant  to 
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costs  of  the  reference  and  not  in  the  cause. 
JBroum  v.  Kcltm,  13  M.  &  W.  397;  2  D.  &  L. 
405 ;  14  L.  J.,  Ex.  62. 

Colts  of  Baferenoe  or  of  Trmpirage.]  — By  an 

agreement  matters  were  referred  to  two  arbitra- 
tors, and  if  they  failed  to  make  an  award  within 
a  limited  time,  to  an  umpire.  The  costs  of  the 
reference  and  award  and  umpirage  were  to  be  in 
the  discretion  of  the  arbitrators  and  umpire  re- 
spectively. The  parties  agreed  that  the  umpire 
should  sit  with  the  arbitrators,  so  that  if  they  did 
not  make  an  award  it  would  not  be  necessary  for 
him  to  re-hear  the  evidence.  The  arbitrators  did 
not  conclude  the  reference  within  the  time 
limited.  The  parties  then  further  agreed  that 
the  arbitrators  should  sit  with  the  umpire,  and 
assist  him  in  taking  the  evidence,  which  they 
did.  The  award  ordered  the  losing  party  to  pay 
the  other  the  costs  "  of  the  umpirage,  and  of  this 
my  award;"  and  that  each  party  should  "pay 
their  own  costs  of  the  reference  other  than  the 
costs  of  my  umpirage,  and  of  this  my  award." 
The  umpire  included  the  charges  of  the  two 
arbitrators  in  his  costs  of  umpirage  and  award, 
and  the  same  were  paid  by  the  successful  party 
on  taking  up  the  award: — Held,  that  the  charges 
of  the  arbitrators  were  costs  of  the  umpirage,  and 
not  costs  of  the  reference  ;  and  that  the  success- 
ful party  was  entitled  to  have  such  amount  as 
was  duly  charged  by  the  arbitrators,  and  paid  by 
him  on  taking  up  the  award,  allowed  on  the 
taxation  of  costs,  and  to  have  the  same  repaid 
to  him  by  his  opponent.  Ellison  v.  Ackroyd^ 
1  L.,  M.  &  P.  806 ;  20  L.  J.,  Q.  B.  193. 

Vo  Amount  named.] — ^There  was  a  partnership 
as  traders,  and  also  as  solicitors,  between  A.  and 
B.  C.  was  appointed  by  deed  by  A.  and  the 
executrix  of  B.,  who  died,  to  act  as  attorney  in- 
completing the  dissolution  of  the  partnership, 
and  as  receiver  in  respect  of  the  law  partnership 
estate,  and  as  arbitrator  in  respect  of  all  differ- 
ences arising  as  to  both  partnerships.  C.  was 
empowered  "  to  dispose  of  the  estate,  money,  and 
effects  of  the  law  partnership,  in  such  maimer  as 
he  should  think  best  for  the  interests  of  A.  and 
of  the  executrix."  He  was  authorized  to  make 
one  or  more  awards,  and  the  costs  of  the  reference 
and  awards  were  left  in  his  discretion.  In  the 
award  he  stated  that  he  had  received  the  estate 
and  effects  of  the  law  partnership,  and  had  dis- 
posed of  them  in  such  manner  as  he  thought  best 
for  the  interests  of  A.  and  of  the  executrix,  and 
awarded  that  a  certain  sum  was  due  to  A.  from' 
the  executrix,  and  ordered  the  latter  to  pay  it. 
The  only  statement  in  the  award,  as  to  the  costs, 
was  this :  "  I  certify  that  I  have  deducted  and 
retained  to  myself  the  costs  of  my  award  out  of 
the  moneys  which  have  been  received  by  me  as 
receiver.  I  award  and  determine  that  each  of 
the  parties  shall  bear  and  pay  his  and  her  own 
costs  of  the  reference  respectively  : " — Held,  that 
the  award  was  good,  although  the  arbitrator  had 
stated  that  he'h^  deducted  the  costs  of  his  award 
out  of  the  money  in  his  hands  as  receiver,  and 
had  not  stated  what  the  amount  of  those  costs 
was,  or  which  party  he  charged  with  them. 
Roberts  v.  Eberhardt,  3  C.  B.,  N.  S.  482 ;  28 
L.  J.,  C.  P.  74 ;  4  Jur.,  N.  S.  898— Ex.  Ch. 

When  referred  back  to  Arbitrator.] — A  cause 
was  referred  to  an  arbitrator,  to  ascertain  what 
verdict  ought  to  be  given,  and  his  certificate  was 


to  be  entered  as  the  verdict  of  a  jury,  and  he 
certified  that  a  verdict  should  be  entered  for  the 
plaintiff  for  a  certain  sum ;  and  told  the  parties 
that  each  should  pay  his  own  costs  of  reference, 
which  was  acceded  to ;  and  upon  a  motion  to 
set  aside  the  certificate,  the  cause  was  referred 
back  to  him,  when  he  certified  to  the  same  effect, 
but  omitted  to  give  any  directions  as  to  the  costs 
of  the  second  reference : — ^Held,  that  the  plaintiff 
was  entitled  to  such  costs,  as,  in  the  absence  of  any 
specific  direction,  the  costs  must  follow  the  verdict. 
Mackintosh  v.  Blyth^  8  Moore,  211 ;  1  Bing.  269. 

Where  an  award,  being  defective,  is  referred 
back  to  the  arbitrator,  who  hears  fresh  evidence 
and  makes  a  second  award  the  afbitrator's 
charges  for  the  first  award  are  to  be  borne 
equally  by  each  party.  Blair  v.  Jones,  6  Ex, 
701 ;  20  L.  J.,  Ex.  296. 

An  order  of  reference  gave  the  arbitrator  a  dis- 
cretion as  to  the  costs  of  the  reference  and  award, 
and  contained  a  clause  giving  the  court  power  to 
refer  the  award  back  to  the  arbitrator,  in  case  Of 
an  application  to  set  aside  the  award.  The  arbi- 
trator made  his  award,  directing  each  party  to 
bear  his  own  costs.  On  the  application  by  the 
defendant,  it  was  referred  back  to  the  arbitrator 
to  find  as  to  a  specific  matter  not  disposed  of  by 
the  award.  The  arbitrator  directed  the  def  endan  t 
to  pay  the  costs  of  the  amended  award  : — Held, 
that,  by  virtue  of  the  order  of  reference,  the  arbi- 
trator had  power  to  award  as  to  the  costs  of  the 
amended  award.  M*-Rae  v.  McLean,  2  El.  &  Bl. 
946 ;  2.  C.  L.  R.  391 ;  18  Jur.  244. 

An  action  for  an  illegal  arrest  was  referred,  the 
costs  of  the  reference  being  in  the  arbitrator's 
discretion.  The  award  directed  that  final  judg- 
ment should  be  entered  for  the  plaintiff,  vnth 
damages,  and  gave  him  the  costs  of  the  reference 
and  award.  The  arbitrator  had  no  authority  to 
direct  judgment  to  be  entered,  and  for  this  excess 
the  award  was  remitted  to  the  arbitrator,  who  in 
a  second  award  recited  that  he  had  made  a  former 
award,  that  it  had  been  referred  back,  and  gave 
the  plaintiff  the  same  damages  and  costs  of  the 
reference  and  award,  and  also  the  costs  of  tlie 
amended  award  : — Held,  that  the  arbitrator  had 
a  discretionary  power  over  the  costs  of  the  second 
reference.    Breary  v.  Kemp,  24  L.  J.,  Q.  B.  310. 

Where  a  submission  gives  an  arbitrator  power 
over  costs,  the  court,  on  sending  the  award  back 
to  him,  may  direct  that  the  costs  of  the  rule  shall 
be  in  his  discretion.  Fearscm  v.  Overell,  12 
W.  R.  709. 

b.  GostB  of  GaiLse. 

Who  Entitled  to — Part  of  Award  Sarplnaage.] 

— ^A  cause  was  referred  to  an  arbifrator  under  an 
order  of  nisi  prius,  the  costs  of  the  cause  to  abide 
the  event  of  the  award.  The  arbitrator  directed 
a  verdict  to  be  entered  for  the  defendant  on  the 
first  and  sixth  issues,  one  of  which  went  to  the 
whole  cause  of  action,  and  for  the  plaintiff  on  all 
the  other  issues,  with  Is,  damages  : — ^Held,  that, 
notwitlistanding  the  finding  of  such  damages  for 
the  plaintiff,  the  defendant  was  entitled  to  the 
general  costs  of  the  cause,  for  that  the  assess- 
ment of  damages  must  be  treated  as  surplusage. 
Ross  V.  Clifton,  2  D.,  N.  S.  983 ;  12  L,  J.,  Q.  B. 
265  ;  7  Jur.  601. 

What  are.] — ^Where  a  cause  was  referred  be- 
fore  trial,  and  an  arbitration  bond  entered  into, 
but  which  could  not  be  made  a  rule  of  court,  and 
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the  Teference  proving  abortive  the  cause  was 
afterwaids  tried : — Held,  that  the  snccessf ul  party 
vas  not  entitled  to  the  costs  of  the  abortive 
reference  as  costs  in  the  caase.  Doe  d.  Daries  v. 
Mc^rgan,  4  M.  &  W.  171  ;  2  Jnr.  684. 

The  costs  ^n  the  cause  are  those  which  are  In- 
curred up  to  the  time  of  the  reference.  Brotcn 
v.  NeUon,  13  M.  &  W.  397  ;  2  D.  &  L.  405 ;  14 
Xi.  J.,  Ex.  62. 

Where  a  verdict  is  taken  subject  to  a  reference 
of  the  action  to  an  arbitrator,  who  is  to  certify 
for  whom  and  for  what  amount  the  verdict  shall 
be  entered,  and  the  costs  of  the  cause  and  refer- 
ence are  to  abide  the  event,  the  costs  of  the 
reference  are  costs  in  the  cause,  and  follow  the 
legal  event  of  the  verdict.  Deere  v.  Kirkhimsey 
1  L.,  M.  &  P.  783 ;  20  L.  J.,  Q.  B.  195. 

In  an  action  by  a  carrier  against  a  railway 
company,  to  recover  back  expensive  and  unequal 
chaises  made  upon  him  for  the  conveyance«of 
his  goods,  a  verdict  was  entered  for  the  plaintiff 
for  10,000?.,  subject  to  a  special  case  to  be  settled 
by  a  barrister,  who,  in  the  event  of  the  court  de- 
ciding in  favour  of  the  plaintiff,  was  by  the  order 
of  reference  empowered  to  direct  for  what 
amount  the  verdict  should  be  entered,  and  to 
whom  the  cause  and  aU  matters  in  difference  be- 
tween the  parties  were  referred,  and  subject  to 
the  special  case,  the  costs  of  the  action  to  abide 
the  event  of  the  award,  and  the  costs  of  and 
incident  to  the  reference  and  award  to  be  in  the 
discretion  of  the  arbitrator.  The  special  case  as 
settled  by  the  referee  divided  the  plaintiff's 
claim  into  six  several  heads,  and  the  court  having 
decided  in  the  plaintiff's  favour  upon  four  of 
them,  and  for  the  defendant  on  the  rest  of  the 
case,  the  matter  went  back  to  the  arbitrator,  who 
ultimately  directed  that  the  verdict  should  be 
entered  for  the  plaintiff  for  3,115/.,  and  that  so 
much  of  the  issue  as  related  to  that  sum  should 
be  found  for  the  plaintiff,  and  the  residue  thereof 
for  the  defendant ;  and  he  further  directed  that 
all  the  costs  of  and  incident  to  the  reference  and 
award  should  be  paid  by  the  defendants : — Held, 
that  the  costs  of  the  attendances  before  the 
referee,  to  settle  the  special  case,  were  costs  in 
the  cause,  and  therefore  that  the  master  was 
justified  in  apportioning  them,  according  to  the 
decision  of  the  court,  upon  the  several  heads  of 
claim  in  the  special  case.  Edwards  v.  Circat 
Western  Bailiray  Company^  12  C.  B.  419. 

Costs  of  an  arbitration  under  an  order  of  nisi 
prius  are  not  costs  in  the  cause.  Taylor  v.  Gor- 
don, 9  Bing.  670 ;  2  M.  &  Scott,  725 ;  1  D.  P.  C. 
720. 

Costs  of  a  reference  are  costs  in  the  cause, 
where  the  reference  is  for  the  benefit  of  the 
unsuccessful  party.  Tregoning  v.  Attenhoronghy  1 
D.  P.  C.  225 ;  6  M.  &  P.  453 ;  7  Bing.  733. 

An  award  of  costs  sustained  in  the  action  does 
not  include  the  costs  of  the  reference.  Droum 
V.  Marsden,  I  H.  Bl.  223. 

An  order  w^  obtained  by  a  plaintiff  for  a  re- 
ference to  the  master,  but  he  declining  to  take  it, 
the  plaintiff  obtained  an  ^  order  to  rescind  the 
reference  and  to  proceed  to  trial : — Held,  that  he 
was  not  entitled  to  these  costs  as  costs  in  the 
cause.  GrihUe  v.  Buchanan^  18  C.  B.  691 ;  26 
L.  J.,  C.  P.  24. 

Where  a  verdict  is  taken  for  the  plaintiff  for  a 
given  sum,  subject  to  a  reference  to  an  arbitrator, 
who  is  to  reduce  it  to  such  amount  as  he  may 
think  proper,  and  he  directs  the  verdict  to  be 
reduced  by  a  nominal  sum,  his  determination, 


though  in  form  an  award,  is  in  substance  a  cer- 
tificate, and  consequently  the  plaintiff  is  entitled 
to  the  expenses  incurred  before  him  as  costs  in 
the  cause.  Sim  v.  Edwards^  17  C.  B.  527 ;  25  L. 
J.,  C.  P.  175. , 

In  an  action  on  the  case,  it  was  referred  to  an 
arbitrator  to  find  the  facts  and  state  a  case,  the 
costs  of  the  reference  and  arbitration  to  be  costs 
in  the  cause,  and  abide  the  event  thereof.  The 
judgment  of  the  court  was  for  the  plaintiff,  but 
was  ultimately  arrested  by  the  court  of  error : — 
Held,  that  under  the  order  of  reference,  coupled 
with  8. 145  of  the  15  &  16  Vict.  c.  76,  the  plaintiff 
was  entitled  to  the  costs  of  the  arbitration,  as  if 
they  had  been  costs  of  a  trial  at  nisi  prius,  and 
also  to  the  costs  in  the  court  below,  nlinley  v. 
Laing,  5  H,  &  N.  480 ;  29  L.  J.,  Ex.  313. 

Power  to  vary   Termi  of  SnbmuiiioiL.] — ^An 

order  stayed  proceedings  in  an  action  on  a  con- 
tract containing  an  agreement  to  refer  disputes 
arising  thereunder.  The  order  made  no  provision 
as  to  the  costs  of  the  action.  The  matter  in  dis- 
pute being  afterwards  referred,  an  award  was 
made  in  favour  of  the  plaintiff : — Held,  that 
there  was  jurisdiction  under  the  Common  Law 
Procedure  Act,  1854,  s.  11,  after  the  award  had 
been  made,  to  make  an  order  varying  the  terms 
of  the  original  order  by  directing  that  the  defen- 
dant should  pay  the  costs  of  the  action.  Dustros 
V.  Zendrrs,  6  L.  R.,  C.  P.  259 ;  40  L.  J.,  C.  P. 
193;  24  L.  T.  472 ;  19  W.  R.  757. 

A  cause  having  been  referred  to  a  master, 
under  the  provisions  of  the  Common  Law  Pro- 
cedure Act,  1854,  as  a  matter  of  account,  and  the 
order  of  reference  being  silent  as  to  the  costs, 
the  court  refused  an  application  for  an  order  for 
costs  on  behalf  of  the  party  in  whose  favour  the 
award  of  the  master  was  made.  Wimshurst  v. 
Barrow  Shiphnilding  Company,  2  Q.  B.  D.  335 ; 
46  L.  J.,  Q.  B.  477 ;  25  W.  R.  567. 

0.  Effect  of  Ooiinty  Oourts  Act. 

Costs  of  Cause  but  not  of  Beference  affected.] — 

A  cause  having  been  referred,  together  with  all 
matters  in  difference  between  the  parties,  the 
costs  of  the  cause  to  abide  the  event  of  the  re- 
ference, the  arbitrator  awarded — first,  as  to  the  ' 
cause,  that  there  was  due  to  the  plaintiff  from 
the  defendant  the  sum  of  259Z.  \s. ;  and  secondly, 
as  to  the  matters  in  difference  other  than  the 
cause,  that  there  was  due  from  the  plaintiff  to 
the  defendant  the  sum  of  242/.  13«.  10^.,  and  the 
arbitrator  directed  the  latter  sum  to  be  allowed 
out  of  and  deducted  from  the  damages  and  costs 
recoverable  by  the  plaintiff  in  the  action,  and 
the  balance  to  be  paid  to  the  plaintiff  : — Held, 
that  the  event  of  the  reference  was  in  favour  of 
the  plaintiff,  and  that  he  was  not  precluded  from 
recovering  his  costs  of  the  action  by  the  County 
Courts  Act,  1867,  s.  5.  Stevens  v.  Chapman,  6 
L.  R.,  Ex.  213  ;  40  L.  J.,  Ex.  123  ;  24  L.  T.  478 ; 
19  W.  R.  958. 

In  an  action  of  trover  and  of  debt  a  verdict 
was  taken  for  the  plaintiff  for  the  damages 
claimed,  subject  to  a  reference,  "the  costs  of  the 
cause  to  abide  the  event  of  the  award,  and  the 
costs  of  the  reference  and  award  to  be  in  the 
discretion  of  the  arbitrator."  The  arbitrator 
awarded  that  the  verdict  should  be  entered  for 
71,  \0s,  as  to  the  claim  in  trover,  and  for 
11.  12«.  Zd,  as  to  the  claim  in  debt,  and  di- 
rected the  defendant  to  pay  the  costs  of  the 
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reference  and  award.  He  had  the  power  of  cer- 
tifying for  costs,  but  gave  no  certificate.  The 
nuLster  declined  to  tax  on  behalf  of  the  plaintiff 
either  his  costs  of  the  cause  or  of  the  reference 
and  award  : — Held,  that  the  plaintiff  was  not 
entitled  to  the  costs  of  the  cause,  but  that  he 
was  entitled  to  those  of  the  reference  and  award, 
although  be  had  recovered  in  the  cause  sums  not 
exceedmg  101.  in  tort;  and  201,  in  contract.  For- 
thaw  V.  De  Wette,  6  L.  R.,  Ex.  200 ;  40  L.  J., 
Ex.  153  ;  24  L.  T.  397  ;  19  W.  R.  777. 

When  an  action  is  referred  by  consent  to  arbi- 
tration upon  the  terms  that  the  costs  of  the 
cause  shall  abide  the  event,  and  the  costs  of  the 
award  shall  be  in  the  discretion  of  the  arbitrator, 
if  the  arbitrator  decides  in  favour  of  the  plaintiff 
he  may  lawfully  direct  the  defendant  to  pay  the 
costs  of  the  reference  and  award,  although  the 
plaintiff  may  be  deprived  of  the  costs  of  the  cause 
under  the  County  Courts  Act,  1867,  s.  6  : — 
Quaere,  whether  Moore  v.  Watton  (2  L.  R.,  C.  P. 
814)  waa  correctly  decided.  Gallati  v.  Wakefield, 
4  Ex.  D.  249  ;  48  L.  J.,  Ex.  70;  40  L.  T.  30.— C.  A. 

If  a  judge,  under  17  &  18  Vict.  c.  126,  s.  3, 
refers  a  cause  compulsorily,  "  costs  of  the  cause 
to  abide  the  event,  costs  of  the  reference  to  be 
in  the  discretion  of  the  master,*'  and  the  master 
certifies  for  not  more  than  20Z.,  and  directs  the 
costs  of  reference  to  be  paid  by  the  defendant, 
the  plaintiff  is  preventea  by  13  &  14  Vict.  c.  61, 
B.  11,  from  recovering  such  costs.  Moore  v.  Wat' 
son,  2  L.  R.,  C.  P.  314  ;  36  L.  J.,  C.  P.  122  ;  15 
L.  T.  662  ;  15  W.  R.  429. 

By  an  order  made  by  consent  of  the  parties,  an 
action  on  a  building  contract  was  referred  to  an 
arbitrator  to  ascertain  the  amount,  if  any,  due 
from  the  defendant  to  the  plaintiff,  **  the  costs  of 
the  action,  reference,  and  award,  to  abide  the 
event."  The  arbitrator  found  the  sum  due  to 
the  plaintiff  was  191,  2t.  Id.  upon  which  an  order 
was  made  for  judgment  for  the  plaintiff  for  that 
sum  without  costs  :— Held,  that  the  plaintiff  had 
recovered  in  the  action  by  judgment  a  sum  not 
exceeding  20Z.,  and  that  he  was  therefore  de- 
prived of  his  costs  of  the  action  by  the  County 
Courts  Act,  1867  (30  &  31  Vict.  c.  142),  s.  5, 
unless  he  got  a  certificate  or  order  for  costs  under 
that  section.  Jones  v.  Jones  (7  C.  B.,  N.  S.  832) 
overruled.  Ihrgusson  v.  Davison,  8  Q.  B.  D.  470  ; 
51  L.  J.,  Q.  B.  266 ;  46  L.  T.  191 ;  30  W.  R.  462. 
— C.A. 

The  act  does  not  apply  to  the  case  of  a  refer- 
ence without  any  action.    Tb, 

A  cause  was  referred  before  verdict,  the  costs 
of  the  cause,  and  of  the  reference  and  award,  to 
abide  the  event  The  arbitrator  found  for  the 
plaintiff  upon  certain  issues,  damages  12Z.  12«., 
and  that  there  was  due  to  the  defendant,  on  a 
plea  of  set-off,  9/.  7*.  9rf.;  and  he  awarded  that 
the  defendant  should  forthwith  pay  to  the 
plaintiff  the  balance  of  3Z.  4«.  3d.:— Held,  that, 
the^  event  of  the  cause  being  in  favour  of  the 
plaintiff,  he  was  entitled  to  the  costs.  Jones  v. 
Jones,  7  C.  B.,  N.  S.  832  ;  29  L.  J.,  C.  P.  161  ;  6 
Jur.,  N.  S.  826. 

An  action  having  been  referred  by  consent, 
after  verdict  had  been  entered  for  the  plaintiff, 
the  amount  to  be  corrected  by  the  awwrd,  with 
power  to  the  arbitrator  to  certify  for  costs  : — 
Held,  the  arbitrator  having  found  that  less  than 
201,  was  due,  and  not  having  certified,  that  the 
plaintiff  was  not  entitled  to  his  costs.  Smith  v. 
JBdge,  2  H.  &  C.  659  ;  33  L,  J.,  Ex.  9  ;  9  Jur., 
N.  S.  1300 ;  9  L.  T.  446,  ' 


Issue  having  been  joined  in  an  action,  by  order 
of  a  judge,  and  by  consent  of  the  parties  the 
cause  was  referred ;  the  costs  of  the  cause  to 
abide  the  event  of  the  award,  and  the  costs  of 
the  reference  to  be  in  the  discretion  of  the  arbi- 
trator. The  arbitrator  found  that  me  plaintiff 
had  sustained  damages  to  an  amount  under  20Z.; 
whereupon  the  master  taxed  the  plaintiff's  costs 
of  suit : — Held,  that  the  plaintiff,  not  having 
recovered  20/.,  was  deprived  of  his  costs  by  virtue 
of  13  &  14  Vict.  c.  61,  8.  11.  Cowell  v.  Amman 
Aherdare  Colliery  Company,  6  B.  &  S.  333  ;  34 
L.  J.,  Q.  B.  161  ;  11  Jur.,  N.  S.  687  ;  12  L.  T.  418. 

A  compulsory  order  of  reference  made  by  a 
judge,  and  containing  a  term  that  the  costs  of  the 
cause  should  abide  Sie  event,  does  not  prevent 
the  operation  of  the  London  SmJall  Debts  Act, 
which  disentitles  a  plaintiff  in  such  case  to 
costs  ;  for  the  plaintiff  having  had,  in  an  action 
of  contract,  awarded  to  him,  upon  a  compulsory 
reference,  a  sum  not  exceeding  20Z.,  is  held  to  be 
a  plaintiff  who  "  recovers  a  sum  not  exceeding 
20/.,'*  within  the  meaning  of  the  London  Small 
Debts  Act,  and  thereby  becomes  liable  to  be 
deprived  of  his  costs  by  virtue  of  it.  Robertson 
V.  Sterne,  13  C.  B.,  N.  8.  248 ;  31  L.  J.,  C.  P. 
362  ;  9  Jur.,  N.  S.  332  ;  7  L.  T.  462. 

The  plaintiff  and  defendant  residing  more  than 
twenty  miles  apart,  an  action  was  brought  in  the 
superior  court  for  a  sum  less  than  20/.  It  was 
referred  to  the  master,  the  costs  to  abide  the 
event.  The  master  awarded  9#.  6^.  to  the  plain- 
tiff : — Held,  that  the  plaintiff  had  recovered  that 
sum  and  was  entitled  to  his  costs.  Webb  v. 
Saunderson,  8  L.  T.  464. 

An  action  of  defamation  was  by  consent  re- 
ferred to  two  arbitrators,  and  the  costs  of  the 
cause  were  to  abide  the  event,  and  the  costs  of 
the  reference  were  to  be  in  the  discretion  of  the 
arbitrators.  The  arbitrators  found  one  of  the 
issues  in  favour  of  the  plaintiff  with  20s,  damages, 
and  the  other  issues  in  favour  of  the  defendant^ 
and  directed  the  defendant  to  pay  all  the  costs 
of  the  reference,  and  the  costs  were  taxed«  On 
a  motion  to  review  the  taxation,  the  court  re- 
fused a  rule.  Frean  v.  Sargent,  32  L.  J.,  Ex. 
281  ;  8  L.  T.  467  ;  11  W.  R.  808. 

A  declaration  contained  several  counts,  one  in 
trover  for  converting  two  separate  articles,  and 
to  this  the  defendant  pleaded  not  guilty,  and  not 
possessed,  and  to  the  other  counts  other  pleas. 
At  the  trial  the  record  was  withdrawn,  and  by 
order  of  nisi  prius,  by  consent,  the  cause  and  all 
matters  in  difference  were  referred  to  an  arbi- 
trator, who  was  to  have  all  the  powers  of  certi- 
fying of  a  judge  at  nisi  prius ;  the  costs  of  the 
cause  to  abide  the  event  of  the  award,  the  costs 
of  the  reference  to  be  in  the  discretion  of  the 
arbitrator.  The  arbitrator  found  all  the  issues 
in  favour  of  the  defendant,  except  as  to  the  con- 
version of  one  of  the  articles  mentioned  in  the 
count  in  trover,  and  as  to  that  he  found  for  the 
plaintiff,  with  one  farthing  damages.  He  gave 
the  defendant  the  costs  of  the  reference,  and  did 
not  certify : — Held,  that  the  plaintiff  was  entitled 
to  the  costs  of  the  cause.  Wtgens  v.  (hok,  6 
C.  B.,  N.  S.  784  ;  28  L.  J.,  C.  P.  312  ;  6  Jur.,  N. 
S.72. 

In  an  action  of  trespass,  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  award  of  an  arbi- 
trator, who  was  to  have  the  powers  of  a  judge  at 
nisi  prius,  and  to  enter  the  verdict  as  he  thought 
fit.  He  entered  it  for  the  plaintiff,  wiUi  less 
damages  than  40^.,  and  did  not  certiJ^ : — ^Held, 
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that  this  was  a  recoverj,  by  the  verdict  of  a  jury, 
within  3  &  4  Vict.  c.  24,  s.  2  ;  and  the  plaintifE 
was  therefore  entitled  to  no  costa  Cooper  v. 
Pegg,  16  C.  B.  264,  454  ;  24  L.  J.,  C.  P.  167. 

Certifieate  for  Cotti.  ] — ^An  action  of  trespass 
was  referred  by  consent  to  an  arbitrator,  who 
was  to  have  all  the  powers  of  a  judge  at  nisi 
prins  as  to  certifying,  and  the  costs  of  the  cause 
were  to  abide  the  event.  The  arbitrator  awarded 
to  the  plaintiff  21,  14#.,  and  gave  no  certificate 
for  costs.  After  a  considerable  lapse  of  time  the 
plaintiff  obtained  ex  parte  from  tne  arbitrator  a 
document  in  which  he  stated  that  it  appeared  to 
him  at  the  reference  that  there  was  sufficient 
reason  for  bringing  the  action  : — Held,  that  the 
court  or  a  judge  had  power  under  30  &  31  Vict, 
c.  142,  s.  5,  to  order  that  the  plaintiff  be  allowed 
his  costs,  but  that  the  court  would  not  act  upon 
the  document  merely,  and  that  under  those  cir- 
cumstances the  award  ought  to  be  remitted  to 
the  arbitrator.  Harland  v.  NewcaiHe'Upon- 
Tgne  ^Mayor,  4'^.),  39  L.  J.,  Q.  B.  67. 

An  action  of  trespass  was  referred,  and  the 
arbitrator  was  to  have  the  same  power  to  certify 
as  a  judge  at  nisi  prius.  The  arbitrator  found 
for  the  defendant,  with  Is.  damages,  and  certified 
in  his  award,  under  3  &  4  Vict.  c.  24,  that  the 
action  was  brought  to  try  a  right,  besides  the 
mere  right  to  recover  damages  : — Held,  that  the 
certificate  was  valid,  and  that  it  need  not  be  in- 
dorsed on  the  back  of  the  record.  Spain  v. 
Cadell,  8  M.  &  W.  129 ;  9  D.  P.  C.  745  ;  5  Jur. 
322. 

Held,  also,  that  in  such  case  the  certificate 
must  be  given  at  the  time  of  making  the  award. 
lb. 

Addition  of  Partias.] — ^A  plaintiff  sued  L.  for 
365/.  for  goods  sold  and  delivered.  On  the  day 
after  the  writ  was  issued  L.  paid  to  the  plaintiff 
319/.,  which  he  accepted  on  account  of  his  claim. 
After  declaration  L.  pleaded  in  abatement  the 
non-joinder  of  H.,  whereupon  the  plaintiff 
amended  the  writ  and  declaration  under  the 
Common  Law  Procedure  Act,  1852,  s.  38,  by 
adding  the  name  of  H.  as  joint  contractor.  Both 
defendants  pleaded  never  indebted,  and  also  a 
plea  that  after  the  writ  in  the  action  had  been 
issued  against  the  defendant  L.  and  before  the 
action  was  commenced  against  the  other  defen- 
dant by  amendment  pursuant  to  s.  38,  the  de- 
fendants satisfied  the  plaintiff^s  claim  by  pay- 
ment. The  cause  having  been  referred  to  an 
arbitrator,  costs  to  abide  the  event,  with  power 
to  the  arbitrator  to  certify  as  a  judge  at  nisi  prius, 
the  arbitrator  by  his  award  found  that  the  de- 
fendants were  indebted  to  the  plaintiff  in  322/., 
and  that  the  defendants  did,  as  in  their  plea 
alleged,  satisfy  319/.,  part  of  such  debt,  by  pay- 
ment, and  the  arbitrator  directed  that  the  ver- 
dict should  therefore  be  entered  for  the  plaintiff 
£or  3/.,  being  the  difference  between  the  two  sums 
of  322/.  and  319/.,  and  he  gave  no  certificate  as 
to  costs : — Held,  that  the  only  action  in  which 
the  plaintiff  recovered,  being  the  action  against 
both  defendants,  he  was  deprived  of  his  costs 
by  the  County  Courts  Act,  1867,  s.  5,  inasmuch 
as  he  recovered  in  that  action  less  than  20/.,  and 
he  was  not  allowed  to  tax  his  costs  of  the  cause 
against  L.  alone.  Balmaii  v.  Lick/old j  10  L. 
R.,  C.  P.  203  ;  44  L.  J.,  C.  P.  94  ;  32  L.  T.  67  ; 
23  W.  R.  310. 

See  further,  poitf  sub  tit.  COSTS. 


d.    To  abide  Bvent. 


Claim  and  Conntor-claim.]— An  action  was 
brought,  claiming  first  10/.  fur  .rent ;  sccondly- 
100/.  as  damages  for  breach  of  covenant  in  a 
lease  of  premises  ;  and,  thirdly,  30/.  for  conver- 
sion of  the  plaintiff's  goods.  The  defendant 
pleaded,  admitting  that  the  rent  was  due,  but 
denying  the  breach  of  covenant  and  conversion, 
and  setting  up  a  counter-claim  for  100/.  damages 
for  breach  of  covenant  by  the  plaintiff,  and  15/. 
for  money  due  for  the  use  and  occupation  of 
other  premises.  The  action  was  referred  to  an 
arbitrator  by  an  order  made  by  consent  upon  the 
terms  that  '*  the  costs  of  the  action  should  abide 
the  event  of  the  award,  and  that  the  costs  of  the 
reference  and  award  should  be  in  the  discretion 
of  the  arbitrator."  The  arbitrator  found  that 
the  plaintiff  was  entitled  to  10/.  for  rent ;  that 
the  defendant  had  broken  his  covenant  in  the 
lease,  and  had  been  guilty  of  the  conversion 
charged,  and  he  awarded  that  the  plaintiff  was 
entitled  to  recover  in  respect  of  such  breach  of 
covenant  and  conversion  the  sum  of  25/.,  making 
together  35/.  awarded  to  the  plaintiff  ;  that  the 
plaintiff  had  broken  his  covenant,  and  that  the 
defendant  was  entitled  to  recover  in  respect  of 
that  breach  20/. ;  and  upon  the  whole  matter  he 
found  that  the  plaintiff  was  entitled  to  recover  in 
the  action  15/.  and  no  more  : — Held,  by  the  ma- 
jority of  the  court  (Cockburn,  C.  J.,  and  Manisty, 
J.),  Field,  J.,  dissenting,  that  the  provision  in 
the  order  of  reference  as  to  costs  did  not  alter  the 
rights  of  the  parties,  and  that  upon  the  true  con- 
struction of  s.  67  of  the  Judicature  Act,  1873,  the 
plaintiff  was  entitled  to  the  costs  on  his  claim, 
and  the  defendant  to  his  costs  on  the  counter- 
claim.— By  Field,  J.,  that  the  case  was  governed 
by  the  provision  as  to  costs  in  the  order  of  refer- 
ence, and  that  the  plaintiff  was  entitled  to  the 
costs  of  the  action,  and  that  the  defendant  was 
not  entitled  to  any.  Staples  v.  Young  (2  Ex.  D. 
324)  questioned.  Chatfield  v.  Sedgwiek,  4  C.  P. 
D.  459)  discussed.  Stooke  v.  Taylor ^  5  Q.  B.  D. 
5G9  ;  49  L.  J.,  Q.  B.  857  ;  43  L.*T.  200  ;  29  W. 
R.  49  ;  44  J.  P.  748. 

The  plaintiff  claimed  on  a  balance  of  account 
a  sum  of  money  exceeding  50Z.  The  defendant 
pleaded  a  set-off,  and  also  made  a  counter-claim 
for  goods  supplied  to  the  amount  of  about  24/. 
The  action  was  referred,  the  costs  of  the  action 
to  abide  the  event.  It  was  found  that  16/.  was 
due  on  the  claim,  and  23/.  on  the  counter-claim, 
leaving  a  balance  of  7/.  due  from  the  plaintiff  to 
the  defendant : — ^Held,  that  the  defendant  was 
entitled  to  his  costs.  Chatjidd  v.  Sedgwick,  4 
C.  P.  D.  459  ;  27  W.  R.  790— C.  A. 

The  plaintiffs  claimed  on  a  balance  of  account 
a  sum  exceeding  50/.  The  defendants  denied 
their  indebtedness,  and  set  up  a  counter-claim 
for  more  than  50/.  on  the  balance  of  account. 
The  cause  was  referred,  costs  to  abide  the  event. 
The  arbitrator  found  that  more  than  50/.  was 
due  on  the  claim,  and  more  than  60/.  on  the 
counter-claim,  but  that  a  balance  was  due  to  the 
plaintiffs  otlll.  odd  -.—Held  by  KeUy,  C.  B.,  that 
the  plaintiffs  were  each  entitled  to  the  costs  of 
the  issues  on  whi<i  they  succeeded,  on  the 
ground  that  the  relief  sought  could  not  be  given 
in  a  county  court ;  and  by  Hawkins,  J.,  contrary 
to  his  own  opinion,  but  on  the  authority  of 
Potter  V.  Chambers  (4  C.  P.  D.  457),  that  the 
plaintiffs  were  entitled  to  their  general  costs  of 
action.  ^'eaU  v.  Clarke,  4  Ex.  D.  286 ;  4 1 L.  T.  438. 
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The  plaintifEs  sued  for  4047.  7«.  9d.  and  interest 
for  goods  sold  and  delivered,  for  work,  labour, 
and  materialB,  and  for  making  and  delivering 
a  steam  engine  for  the  defendants.  The  de- 
fendants paid  82.  lit.  into  court,  pleaded  that 
the  work  had  been  improperly  done,  and  coun- 
ter-claimed for  loss  of  trade  profits  through 
defects  in  the  engine  supplied  by  the  plaintiffs. 
The  action  and  counter-claim  were  referred  to  a 
district  registrar,  the  costs  of  cause  and  counter- 
claim to  follow  the  event,  the  party  in  whose 
favour  the  award  was  made  to  be  at  liberty,  ten 
days  after  its  service  on  the  other  party,  to  sign 
judgment  for  the  sum  found  due  and  the  costs  to 
which  he  should  be  entitled  under  the  order  of 
reference  and  award,  with  costs  of  judgment. 
The  arbitrator  awarded  a  balance  of  il.  in  favour 
of  the  defendants,  and  the  district  registrar 
ordered  judgment  to  be  signed  for  the  defen- 
dants for  51.  and  the  taxed  costs  of  the  action, 
counter-claim,  and  reference  : — Held,  that  the 
district  registrar  had  no  authority  to  give  the 
defendants  the  costs  of  the  action,  but  that  the 
defendants  must  pay  the  costs  of  proving  the 
claim,  and  the  plaintiffs  must  pay  the  costs  of 
proving  the  counter-claim.  Cole  v.  Firth  ^  40  L. 
T.  851. 

General  Award  in  IkTonr  of  Defendant 

on  Connter-elaim  —  Beferenoe  baok  to  find 
Speoiflo  iMnes.]— The  plaintiff,  who  had  built 
two  houses  for  the  defendant  at  a  contract  price 
of  1,1 35Z.,  sued  for  169/.  16*.,  the  balance  of 
the  price,  and  for  other  small  items.  The  de- 
fendant raised  various  defences,  and  also  coun- 
ter-claimed 1,200Z.  for  penalties  for  delay  and 
for  damages  arising  from  bad  work.  The  plead- 
ings went  as  far  as  surrejoinder,  after  which  the 
cause  with  all  matters  in  difference,  was  referred 
to  an  architect  as  arbitrator,  upon  the  terms, 
inter  alia,  that  the  costs  of  action,  reference,  and 
award,  should  follow  the  event,  unless  the  arbi- 
trator should  otherwise  order.  The  arbitrator  by 
an  award,  silent  as  to  costs,  awarded  37.  2s.  Qd. 
to  the  defendant  in  respect  of  the  action  and 
matters  in  difference : — Held,  that  the  word 
"  event "  ought  to  be  construed  dLstributively,  and 
the  award  was  remitted  to  the  arbitrator  to  find 
specific  issues.  JEUU  v.  Desilra^  6  Q.  B.  D.  521 ; 
60  L.  J.,  Q.  B.  328 ;  44  L.  T.  209 ;  29  W.  R. 
403— C.  A. 

Compare  cases  posfj  sub  tit.  Costs. 

"Erent,"  what  is.]— A  declaration  in  an 
action  of  M.  v.  W.  contained  two  counts,  the 
first,  on  an  agreement  by  W.  to  sell  a  surgeon's 
business  to  M.,  alleging  three  breaches  ;  and  the 
second  for  fraud  by  W.  in  inducing  M.  to  enter 
into  the  agreement.  By  the  pleas,  W.  denied 
the  first  two  breaches  in  the  first  count,  paid 
money  into  court  as  to  the  third  breach,  and 
pleaded  not  guilty  as  to  the  second  count. 
After  issue  joined,  the  parties  referred  all  dis- 
putes, differences  and  accounts  between  them  to 
an  arbitrator ;  the  costs  of  the  reference  and 
award,  including  such  costs  of  the  cause  as 
might  be  taxed,  to  abide  the  event  of  the  award. 
The  disputes,  differences  and  accounts  referred, 
all  arose  out  of  the  agreement  sued  on.  The 
arbitrator  awarded  in  favour  of  W.  in  respect  of 
the  charges  of  fraud,  in  favour  of  M.  on  the 
accounts  ;  awarding  that  W.  should  pay  M.  a 
certain  sum  in  respect  of  the  latter,  and  that, 
except  as  to  the  matters  decided,  neither  party 


had  any  claim  against  the  other : — Held,  that, 
upon  this  finding,  neither  party  was  entitled  to 
any  costs  ;  Wightman,  Crompton  and  Hill,  JJ., 
holding  that  where  two  parties  agree  to  refer 
several  disputes  to  arbitration,  and  use  the  words 
"the  oosta  of  the  reference  and  award  are  to 
abide  the  event  of  the  award;'  the  costs  are  not 
distributable,  but  there  must  be  a  general  event 
of  the  award  altogetiier  in  favour  of  one  party, 
to  entitle  him  to  costs ;  Cockbum,  C.  J.,  agree- 
ing in  the  decision,  on  the  ground  that  all  the 
matters  referred  had  arisen  out  of  one  dispute 
with  respect  to  one  original  subject  matter ;  but 
declining  to  decide  whether  or  not,  where  the 
matters  referred  are  clearly  distinct  and  separate, 
the  event  of  the  award  may  be  construed  as 
events,  so  as  to  make  the  costs  distributable 
according  to  the  finding.  Marsack  and  Webber, 
In  re,  2  El.  &  EL  637 ;  29  L.  J.,  Q.  B.  109 ; 
6  Jur.,  N.  S.  507  ;  2  L.  T.  54 ;  8  W.  B.  306. 

A  cause  having  been  referred,  together  with  all 
matters  in  difference  between  the  parties,  the 
costs  of  the  cause  to  abide  the  event,  the  arbi- 
trator awarded  as  to  the  cause  that  there  was 
due  from  the  defendant  to  the  plaintiff  2597.  Is. ; 
and  as  to  the  matters  in  difference  that  there 
was  due  to  the  defendant  from  the  plaintiff  the 
sum  of  2427.  13#.  lOd. ;  the  arbitrator  directed 
the  latter  sum  to  be  deducted  from  the  former, 
and  the  balance  to  be  paid  to  the  plaintiff : — 
Held,  that  the  event  of  the  reference  was  in  the 
plaintifiTs  favour.  Stevens  v.  Chnpman,  6  L.  R., 
Ex.  213 ;  40  L.  J.,  Ex.  123 ;  24  L.  T.  478 ;  19  W.  B. 
968. 

A  cause  and  all  matters  in  difference  were 
referred  by  an  order  at  nisi  prius,  which  pro- 
vided that  the  costs  of  the  reference  and  award 
should  abide  the  event  of  the  award.  The  arbi- 
trator decided  the  cause  in  favour  of  the  defen- 
dant, and  with  respect  to  the  matters  in  differ- 
ence, awarded  that  the  plaintiff  had  a  valid 
claim  against  the  defendant,  and  that  the  defen- 
dant had  a  valid  claim  against  the  plaintiff  of 
larger  amount,  and  directed  the  plaintiff  to  pay 
the  difference  to  the  defendant  The  claims 
were  unliquidated,  and  could  not  have  been 
set  off  against  one  another: — Held,  that  the 
event  of  the  award  was  wholly  in  the  defen- 
dant's favour,  and  the  defendant  therefore 
entitled  to  the  costs  of  the  reference  and  award. 
Dunhill  V.  Ford,  3  L.  R.,  C.  P.  36 ;  37  L.  J., 
C.  P.  32  ;  17  L.  T.  148.       . 

An  action,  and  a  suit  in  equity  by  the  defen- 
dants in  the  action  for  an  injunction  to  restrain 
the  plaintiffs  from  proceeding  in  it,  were  retprred, 
the  costs  of  the  action  and  of  the  suit  to  abide 
the  event  of  the  award.  There  were  several  issues 
in  the  action.  As  to  some  of  them  the  arbitrator 
found  for  the  defendants,  and  as  to  so  much  of 
the  suit  as  regarded  them,  against  the  defendants, 
on  the  ground  that  they  had  a  defence  at  law. 
As  to  the  other  issues,  he  found  for  the  plaintifEs, 
with  damages,  but  as  to  so  much  of  tne  suit  as 
regarded  them,  he  awarded  that  the  plainti£b 
should  not  proceed  to  recover  dami^es  or  costs : — 
Held,  that  the  arbitrator  had  not  exercised  such 
a  discretion  over  the  costs  as  the  reference 
meant  to  exclude  ;  but  that  he  had  merely  exer- 
cised a  power  over  them  necessarily  resulting 
from  the  reference,  and  without  which  he  ooold 
not  properly  have  adjudicated  upon  the  suit  in 
equity.  Reeves  v.  WQireqor,  1  P.  &  D.  872  ;  2 
W.  W.  &  H.  127  ;  9  A.  &  E.  576. 

Upon    reference   of    an   action    for   several 
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breaches  of  a  &rming  agreement,  after  plea, 
and  before  issue  joined,  it  was  ordered  that  the 
costs  of  the  reference  should  abide  the  event. 
The  arbitrator  found,  as  to  one  breach,  that  the 
plaintiff  had  sustained  damages  to  the  extent 
of  Ifif.,  and  on  all  other  breadies  substantiiJly 
in  the  defendant's  favour : — Held,  that  the 
plaintiff  was  not  entitled  to  any  costs  of  the 
reference,  as  the  event  was  not  in  his  favour ; 
and  there  being  no  issues,  the  costs  were  not 
apportionable.  Keleey  v.  Stupples^  1  H.  &  C. 
676 ;  32  L.  J.,  Ex.  6 ;  9  Jur.,  N.  S.  256  ;  7  L. 
T.  338 ;  11  W.  R.  121. 

A  verdict  was  entered  for  a  plaintiff,  subject 
to  a  reference  of  the  Cause  and  all  matters  in 
difference,  with  power  to  the  arbitrator  to  direct 
for  whom  the  verdict  should  be  entered,  the  costs 
of  the  cause  to  abide  the  event  of  the  award,  and 
the  costs  of  the  reference  and  award  to  be  in  his 
discretion.  He  awarded  that  the  verdict  should 
stand,  with  damages,  which  he  ordered  to  be 
paid  to  the  plaintiff,  and  he  directed  that  certain 
lamps  in  respect  of  which  the  plaintiff  claimed 
damages  should  be  delivered  bj  the  plaintiff  to 
the  defendant : — Held,  that  the  plaintiff  was 
entitled  to  the  costs  of  the  action.  Matlock 
Gaslight  and  Coke  Company  v.  Peters y  6  El.  k, 
BL  215  ;  25  L.  J.,  Q.  B.  273  ;  2  Jur.  N.  S.  377. 

But  where  the  costs  of  the  reference  and 
award  are  to  abide  the  event  of  the  award,  and 
the  event  is  partly  in  favour  of  the  plaintiff  and 
partly  in  favour  of  the  defendant,  no  costs  are 
payable  on  either  side.  Orlbhle  v.  Brtchanan^ 
18  C.  B.  691  ;  26  L.  J.,  C.  P.  24. 

An  order  of  reference  "  of  all  matters  in  dif- 
ference in  the  cause,  the  costs  of  the  cause,  and 
also  of  the  order  and  of  the  reference  and  award, 
to  abide  the  event  of  the  award,  the  arbitrator 
to  have  the  power  to  direct  how  the  verdict  in 
the  cause  should  be  entered,"  implies  that  the 
costs  of  the  cause  should  abide  the  event  of  the 
award  with  reference  to  the  cause.  Reynoldi  v. 
HarrU,  3  C.  B.,  N.  S.  267  ;  28  L.  J.,  C.  P.  26  ; 
5  Jur.,  N.  S.  365. 

Where  the  order  makes  the  costs  of  the  award 
to  abide  the  event  of  the  award,  and  the  event 
is  divided  between  the  parties,  neither  of  them 
can  claim  the  costs  ;  the  event  of  the  award, 
meaning  ordinarily  the  general  event  of  the 
award.    lb. 

A  cause  (in  which  money  had  been  paid  into 
court)  was  referred,  with  all  matters  in  differ- 
ence, the  costs  to  abide  the  event.  The  arbi- 
trator found  that  the  plaintiff  had  no  cause  of 
action,  but  that  there  was  a  sum  due  from  the 
defenoant  for  money  lent  to  his  wife,  which  was 
jjaid  into  court: — Held,  that  the  plaintiff  was 
liable  to  pay  the  costs.  Dawson  v<  Oarrett, 
2  D.  P.  C.  624. 

Where  a  cause  is  referred  to  an  arbitrator,  and 
the  costs  are  to  abide  the  event,  and  the  arbi- 
trator awards  a  specific  performance  of  some- 
thing to  be  done,  which  proves  that  the  event 
in  f^t  is  in  favour  of  the  plaintiff,  he  is  entitled 
to  costs,  although  the  arbitrator  does  not  award 
a  verdict  to  be  enter^  in  form.  Anon,y  1  Smith, 
426. 

Where,  by  an  order  of  reference,  the  costs  of 
the  causes  referred  were  to  abide  the  event  of 
them,  and  in  one,  which  was  not  at  issue,  the 
arbitrator  found  that  the  plaintiff  had  no  cause 
of  action  against  the  defendant : — ^Held,  that 
the  costs  of  the  pleadings  followed  the  event  of 
the  caose,  as  in  case  of  a  nonsuit.    Dibben  v. 


AngUsea  (^AfarquU),  2  C.  &  M.  722  ;  4  Tyr.  927  ; 
10  Bing.  568. 

•Parties  in  a  cause  referred  all  matters  in  differ- 
ence to  an  arbitrator,  with  power  to  him  to 
direct  a  verdict  or  nonsuit,  and  to  order  the 
defendant,  although  there  should  be  a  nonsuit 
or  a  verdict  forhim,  to  pay  any  money,  or  do  any 
other  act  which  should  be  just  and  equitable  ; 
the  costs  of  the  suit,  and  the  costs  of  the  refer- 
ence to  abide  and  follow  the  event  of  the  award. 
The  arbitrator  directed  a  nonsuit ;  but  awarded 
that  the  defendant  ought  to  pay  the  plaintiff 
25^.,  and  ordered  him  to  do  so  : — Held,  that  the 
defendant  was  entitled  to  his  costs  of  the  suit, 
and  the  plaintiff  to  those  of  the  reference. 
ChUtmden  v.  Walker,  3  A.  &  E.  691. 

e.  Power  of  Arbitrator  oTar  Ooata. 

Keferenoe  '*on  TTsual  Terms.*'] — ^When  the 
issues  in  an  action  are  tried  and  found  for  the 
plaintiff,  and  thereupon  it  is  agreed  that  the 
question  of  the  amount  of  damages  shall  be 
referred  to  an  arbitrator  on  the  *'  usual  terms," 
the  arbitrator  will  have  discretion  over  the  costs 
of  the  reference ;  and  it  does  not  matter  that, 
if  the  plaintiff  had  gone  on  at  the  trial  to  prove 
his  damages,  he  would  have  been  entitled  to  his 
whole  costs  as  of  right.  Jforel  v.  Byrne,  28  L.  T. 
627  ;  21  W.  R.  673. 

Order  silent  as  to.  ] — ^When  an  order  of  refer- 
ence drawn  up  by  consent  provides  that  the 
costs  of  the  action  and  of  the  application  to 
refer,  made  at  chambers,  are  to  abide  the  event 
of  the  awferd  as  if  it  were  a  verdict,  but  is  silent 
as  to  the  costs  of  the  reference,  the  arbitrator 
has  no  power  over  the  costs  of  the  reference,  but 
each  party  must  pay  his  own  costs.  Bullen  v. 
King,  36  L.  T.  732. 

An  arbitrator  under  17  &  18  Vict.  c.  126,  s.  3, 
has  no  power  over  the  costs  either  of  the  cause, 
reference,  or  award,  unless  the  rule  or  order 
appointing  him  gives  it  to  him,  and,  where  the 
rule  is  silent,  the  successful  party  is  not  entitled 
to  costs.  Bell  V.  Postlethwaite,  5  El.  &  Bl.  695  ; 
25  L.  J.,  Q.  B.  63  ;  1  Jur.,  N.  S.  1167  ;  S,  P., 
Leggo  v.  Young,  16  C.  B.  626 ;  24  L.  J.,  C.  P. 
200. 

Where  an  order  of  nisi  prius  is  silent  upon  the, 
subject  of  the  costs  of  the  reference  and  award, 
the  arbitrator  has  no  authority  to  adjudicate 
upon  them,  but  each  party  must  bear  his  own 
expenses  of  the  reference,  and  the  half  of  the 
award.  Thylor  v.  Gordon,  2  M.  &  Scott,  725 ; 
9  Bing.  570  ;  S,  P.,  Grove  v.  Cox,  1  Taunt.  165. 

A  cause  and  all  matters  in  difference  were 
referred,  but  nothing  was  said  about  costs : — 
Held,  that  the  arbitrator  had  power  over  the 
costs  of  the  cause,  but  not  those  of  the.reference. 
FiHh  V.  Robinson,  1  B.  &  C.  277. 

Where  all  matters  in  difference  are  referred, 
except  the  costs  of  the  action,  and  no  notice  is 
taken  of  the  costs  of  reference,  the  latter  are  not 
in  the  discretion  of  the  arbitrator.  Strutt  v. 
Rogers,  2  Marsh.  524  ;  7  Taunt.  213. 

An  arbitrator  may  award  costs  of  the  action 
without  any  express  authority  for  that  purpose. 
Roe  d.  Wood  v.  Doe,  2  T.  R.  644. 

All  Costs  to  abide  Event.  1— Where  by  a 
reference  after  action,  but  before  declaration, 
"all  the  costs  are  to  abide  the  event  of  the 
award,"  the  arbitrator  has  no  power  over  the 
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costa.     Boitdle  v.  Darfcg,  4  N.  &  M.  788  ;  3  A.  & 
K.  200  ;  1  H.  &  W.  420. 

If  the  costs  of  an  arbitration  are  to  abide  the 
event,  it  is  an  excess  of  jurisdiction  for  the  arbi- 
trator to  determine  their  amount.  Kendrick  v. 
Daciesj  5  D.  P.  C.  693  ;  W.  \V.  &  D.  366. 

Diseretion,  how  Ezeroised.]— A  special  jury 
having  been  obtained  by  the  defendant,  the 
cause  was  referred,  the  costs  of  the  cause  were 
to  abide  the  event,  and  the  costs  of  the  reference 
and  of  the  special  jury  were  left  in  the  discretion 
of  the  arbitrator : — Held,  that  he  could  not,  after 
directing  a  verdict  for  the  plaintiff,  award  that 
the  latter  should  pay  the  costs  of  the  special 
jury.     Finlayson  v.  AD  Lead,  1  B.  &  A.  663. 

By  reference  the  costs  of  the  cause  were 
ordered  to  abide  the  event  of  the  award ;  the 
arbitrator  decided  the  cause  in  favour  of  the 
defendant,  and  directed  tiie  plaintiff,  on  a  certain 
^Ji  to  pay  him  those  costs : — Held,  no  objection 
to  the  award  for  that  the  defendant  was  not 
deprived  of  any  right  which  he  possessed  to 
recover  the  costs  at  an  earlier  date.  Cockhum 
V.  Neuyton,  9  D.  P.  C.  671 ;  2  M.  &  G.  899  ;  3 
Scott,  N.  R.  261. 

Party  canBing  Dolay.  ]^Where  there  is  a 
clause,  that  if  either  party,  by  affected  delay  or 
otherwise,  shall  prevent  the  ^arbitrator  j&om 
making  his  award,  he  shall  be'  liable  to  costs ; 
the  party  will  be  liable  to  costa  where  the  arbi- 
trator is  prevented  from  making  his  award  in 
consequence  of  the  party  not  being  prepared 
with  proper  evidence,  though  he  is  ready  to  be 
ezammed  in  support  of  his  own  case.  Morgan 
T.  Willuims,  2  D.  P.  C.  123. 

A  submission  contained  a  clause  that  **if 
either  party  by  affected  delay  or  otherwise 
should  wilfully  delay,  or  otherwise  wilfully  pre- 
vent the  arbitrator  &om  making  an  award,  he 
should  pay  costs  :  *' — Semble,  that  this  clause  is 
confined  to  cases  where  the  completion  of  the 
award  is  prevented,  and  dOfes  not  apply  where 
an  award  has  been  in  fact  made.  Bradley  v. 
Ph€l^Sy  6  Ex.  897  ;  21  L.  J.,  Ex.  310. 

Amount  to  be  named  by  Arbitrator.  ]— By  the 
terms  of  an  order  of  reference  at  nisi  prius,  the 
costs  of  the  cause  were  to  abide  the  event,  "  the 
costs  of  the  reference  and  award  to  be  in  the 
discretion  of  the  arbitrator,  who  shall  ascertain 
the  same  : " — Held,  that  he  was  bound  to  ascer- 
tain and  determine  the  amount  of  the  costs  of 
the  reference  and  award.  Morgan  v.  Smith,  9 
M.  &  W.  427 ;  1  D.,  N.  S.  617. 

A  reference  was,  "  that  the  costs  of  the  agree- 
ment and  of  the  reference  and  award  should  be 
in  the  discretion  of  the  arbitrator,  and  be 
defrayed  as  he  should  direct."  The  arbitrator 
awarded  that  the  defendant  should  pay  a  certain 
sum  to  the  plaintiff,  but  made  no  mention  of 
costs  : — Held,  that  the  award  was  therefore  bad. 
Ittcltardson  v.  WorsleVj  5  Ex.  613  ,•  19  L.  J.,  Ex. 
317. 

Person  to  pay  Costs  must  be  named.  ] — A  sub- 
mission was  entered  into  between  A.  and  others, 
partners,  of  the  first  part,  and  B.  of  the  second 
part.  By  a  written  agreement  disputes  were 
referred,  "  the  costs  of  the  submission,  reference, 
award,  and  of  making  the  submission  a  rule  of 
court,  to  be  in  the  discretion  of  the  arbitrators." 
The  arbitrators  awarded  that  the  costs  of  the  | 


submission,  reference  and  award  should  be  borne 
by  the  parties  in  equal  proportions ;  and  that 
the  costs  of  making  the  submission  a  rule  of 
court  should  be  paid  by  such  of  the  parties 
through  whose  default,  in  performance  of  the 
award,  it  should  become  necessary  : — Held,  that 
the  award  was  not  fioal  or  certain  as  to  the  costs 
of  making  the  submission  a  rule  of  court,  and 
therefore  bad.  SmWi  v.  WiUon,  2  Ex.  327  ;  18 
L.  J.,  Ex.  320. 

A  submission  to  which  the  plaintiff  and  de- 
fendants, who  were  executors,  and  two  other 
persons  were  parties,  provided  that  the  costs  of 
the  agreement,  and  of  the  reference,  and  of  the 
arbitration,  and  of  the  award,  and  of  making 
the  submission  a  rule  of  court,  should  be  in  the 
discretion  of  the  arbitrator.  The  award,  after 
directing  certain  things  to  be  done  by  each 
party,  provided  that  the  costs  of  the  agreement, 
and  of  the  reference,  and  of  the  award,  should 
be  paid  equally  by  the  plaintiff  and  the  defend- 
ants, and  that  the  costis  of  making  the  submis- 
sion a  rule  of  court  should  be  paid  by  the  party 
disobeying  the  award  and  obliging  the  same  to 
be  made  such  rule  of  court  : — Held,  that  the 
award  was  not  void  for  not  finally  ascertaining 
who  was  to  pay  the  last-mentioned  costa.  Wil- 
Hams  V.  Wihon,  9  Ex.  90  j  1  C.  L.  R.  921 ;  23 
L.  J.,  Ex.  17. 

By  an  agreement  between  A.,  B.,  and  C,  it 
was  provided  that  *'  the  costs  of  the  rdterenoe  and 
of  the  award  to  be  made  in  pursuance  thereof, 
including  a  reasonable  compensation  to  the  arbi- 
trators for  their  trouble,  shall  be  in  the  discretion 
of  the  arbitrators,  or  any  two  of  them,  who  shall 
by  their  award  order  and  direct  by  whom,  to 
whom,  and  in  what  proportions  and  manner  the 
same  shall  be  paid."  The  arbitrators  having 
disposed  of  the  matters  in  difference,  awarded  the 
costs  as  follows :  "  That  A.,  B.,  and  C.  respectively 
pay  for  the  attendance  of  his  and  her  own  wit- 
nesses, and  that  the  other  costs  of  the  reference, 
and  this  our  awar^,  and  also  the  compensation  of 
the  arbitrators,  be  paid  by  B.  and  C.  in  equal 
proportions  :" — Held,  that  the  costa  were  suffi- 
ciently disposed  of  by  this  direction,  as  it  suffi- 
ciently indicated  that  each  of  the  three  parties 
was  to  pay  one-third  of  them  to  the  arbitrator. 
Young,  In  re,  22  L.  J.,  C.  P.  160 ;  13  C.  B.  623. 

Powers  exoeeded— Sffeot  on  Award.] — ^Al- 
though the  arbitrators  may  have  exceeded  their 
authority  as  to  costa,  it  does  not  necessarily  in- 
validate  the  whole  of  the  award.  Aitcheson  v. 
Cargey,  9  Moore,  381 ;  2  Bing.  199 ;  M'Clel.  376 ; 
13  Price,  639. 

Power  to  Order  Third  Party  to  Pay.]— An 

action  was  brought  by  the  plaintiff  against  the 
defendant  for  pulling  down  a  wall.  Upon  the 
cause  coming  on  for  trial  it  was  agreed  between 
the  parties  that  it  should  be  referred,  and  as  one 
Burton  had  authorized  the  defendant  to  pall 
down  the  wall,  and  he  was  subpoeiiaed  at  the 
trial,  it  was  further  agreed,  with  his  consent, 
that  he  should  be  a  party  to  the  reference,  he 
signing  a  memorandum  as  follows  : — "  Record 
withdrawn  and  stet  processus  entered.  Cause 
and  all  matters  in  difference  referred  to  Mr. 
R.  E.  Turner,  with  power  to  say  what  shall  be 
done  by  the  parties,  on  all  the  usual  terms. 
Messrs.  Cutbush  and  Burton  to  be  paurties  to  the 
reference."  The  order  of  reference  directed  that 
the  costa  of  the  cause  should  abide  the  event,  and 
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that  the  costs  of  the  reference  and  award  should 
be  in  the  discretion  of  the  arbitrator,  and  that 
Messrs.  Cutbnsh  and  Burton  should  be  parties  to 
the  reference.  The  arbitrator  awarded  that  the 
plaintiff  was  entitled  to  40«.  damages  from  the 
defendant,  and  that  the  defendant  should  bear 
and  pay  one  moiety  of  the  plaintiff*s  costs  of  the 
reference  and  award,  and  that  Burton  should 
pay  the  other  moiety;  and  also  that  Burton 
should  pay  to  the  defendant  one  moiety  of  his, 
the  defendant's,  costs  of  the  action,  and  one 
moiety  of  the  defendant's  costs  of  the  reference: 
— Held,  upon  an  objection  that  the  arbitrator 
had  no  jurisdiction  to  require  Burton  to  pay  any 
portion  of  the  costs  of  the  action,  that  he  had 
such  jurisdiction.  Stockley  v.  Shopland^  26  L.  T. 
586. 

Collateral  Writing.] — By  an  order  made  under 
the  17  &  18  Vict.  c.  125,  s.  3,  a  cause  was  referred, 
nothing  being  said  about  the  costs.  The  umpire, 
by  his  awa^,  "adjudged  that  the  defendant 
should  pay  to  the  plaintiff  a  certain  (named) 
sum  in  full  of  all  demands  in  the  action."  The 
award  was  accompanied  by  a  note  from  the 
umpire  to  the  plaintiff  on  a  separate  piece  of 
paper,  but  not  annexed  to  the  award,  in  which 
he  expressed  an  opinion  that  the  costs  of  the 
action,  and  of  the  reference  and  award,  should 
be  paid  by  the  defendant,  and  that  he  would 
haTe  so  ordered  but  that  he  could  not  do  so,  in- 
asmuch as  the  order  of  reference  was  silent  as 
to  costs: — Held,  that  the  parties  were  to  be 
bound  by  the  award,  and  that  the  accompanying 
note  could  not  be  looked  at.  Leggo  t.  Young, 
16  C.  B.  626 ;  24  L.  J.,  C.  P.  200. 

Ab  between  Solicitor  and  Client.] — Upon  a 
submission  of  all  matters  in  difference  between 
the  parties  in  a  cause,  without  making  any  men- 
tion of  costs,  the  arbitrator  has  no  authority  to 
award  costs  as  between  solicitor  and  client. 
Whitehead  v.  FiHh,  12  East,  165  ;  S,  P.,  Seek- 
ham  V.  Bahh,  8  D.  P.  C.  167  ;  6  M.  &  W.  129  ; 
4  Jur.  90. 

An  arbitrator,  to  whom  the  matters  at  issue  in 
a  suit,  including  the  costs  of  the  cause,  have 
been  referred  by  the  Court  of  Chancery,  has 
power  to  award  costs  as  between  solicitor  and 
cUent.  JUordue  t.  Palrtfer,  8  L.  R.,  Ch.  22  ;  40 
L.  J.,  Ch.  8  ;  23  L.  T.  752 ;  19  W.  R.  86. 

Setting  off.] — An  arbitrator,  under  a  reference, 
which  directs  that  the  costs  of  the  cause  shall 
Abide  the  event,  has  no  power  to  direct  those 
costs  to  be  set  off  against  costs  in  a  prior  cause, 
although  all  matters  in  difference  are  referred. 
JIvnsted  v.  £idd,  1  Chit.  526. 

After  Payment  of  Money  into  Conrt.]^— After 
a  payment  of  money  into  court,  the  parties  agreed 
to  refer  the  settlement  of  the  accounts  between 
them  : — Held,  that  the  arbitrator  had  no  power 
over  the  costs  in  the  cause  up  to  the  payment 
into  court.  Stratton  v.  OreeUf  1  M.  &  Scott,  668  ; 
8  Bing.  437. 

t,  Taxation. 

At  what  Time  allowed.] — Inhere  upon  a  refer- 
ence of  a  cause  and  all  matters  in  difference,  by 
articles  of  agreement,  an  award  is  made,  under 
which  the  costs  of  the  cause  and  of  the  award 
Are  to  be  paid  by  the  defendant^  the  plaintiff  is 


entitled  to  have  the  costs  taxed  without  waiting 
for  the  period  during  which  the  defendant  would 
be  at  liberty  to  move  to  set  the  award  aside. 
Little  V.  Kewtony  2  Scott,  N.  R.  159  ;  1  M.  &  G. 
976. 

A  cause  and  all  matters  in  difference  between 
the  parties  were  referred  by  an  order  of  nisi  prius, 
by  which  a  verdict  was  taken  for  the  plaintiff, 
subject  to  an  award  ;  the  costs  of  the  cause  to 
abide  the  event,  and  the  costs  of  the  reference 
and  award  to  be  in  the  discretion  of  the  arbi- 
trator. The  arbitrator  ordered  that  the  verdict 
entered  for  the  plaintiff  should  stand,  and  directed 
that  the  defendant  should  pay  to  the  plaintiff 
the  costs  of  the  reference  and  award : — Held, 
that  the  plaintiff  was  not  entitlc<l  to  have  an 
allocatur  for  the  costs  or  to  sign  judgment,  until 
the  expiration  of  the  proper  time  for  moving  to 
set  aside  the  award.  Jones  v.  Ireg,  10  C.  B.  429; 
20  L.  J.,  C.  P.  69 ;  15  Jur.  107 ;  S.  P.,  Uobdell  v. 
Miller,  2  Scott,  N.  R.  163. 

In  what  Cwes.]— Upon  the  reference  of  a 
cause  and  all  matters  in  difference,  though  the 
arbitrator  finds  no  damages,  and  orders  no  dam- 
ages to  be  entered,  the  costs  may  be  taxed  upon 
the  award,     Tayler  v.  Marling,  2  M.  &  G.  65, 

What  allowed  on  Taxation.] — Where  a  plain- 
tiff, who  did  not  give  distinct  notice  of  attending 
an  arbitrator  by  counsel,  attended  by  counsel, 
and  refused  to  consent  to  an  adjournment,  ex- 
cept on  the  defendant's  paying  the  costs  of  the 
meeting:  the  court  held  the  plaintiff  not  entitled 
to  such  costs.  Whatley  v.  Morland,  2  C.  &  M. 
347  ;  4  Tyr.  266  ;  2  D.  P.  C.  249. 


Hnmber  of  Counsel.] — It  is  the  practice  on 


taxation  of  the  costs  of  a  reference  to  allow  one 
counsel  only  on  each  side  ;  but  this  is  not  an  in- 
flexible rule,  and  each  case  mu6t  depend  upon  its 
own  particular  circumstances.  Sinclair  v.  Great 
Eastern  Bailway  Company,  5  L.  R.,  C.  P.  135  ; 
39  L.  J.,  C.  P.  165  ;  21  L.  T.  752  ;  18  W.  R.  491. 
The  master,  on  the  taxation  of  the  costs  of  a 
reference  which  involved  a  large  sum  of  money 
and  a  long  and  complicated  inquiry,  allowed  the 
fees  of  one  only  of  two  counsel  retained  by  the 
plaintiff, — assuming  that  there  was  an  inflexible 
rule  that  only  one  counsel  should  be  allowed  : — 
Held,  that  he  should  review  his  taxation  in  order 
that  he  might  have  an  opportunity  of  exercising 
his  discretion  in  the  matter.    Ih, 


Fees.] — ^When  a  Queen's  counsel  acts  as  r  n 


arbitrator,  the  ordinary  scale  of  fees  applies  as 
in  other  cases.    Ih, 

But  it  is  competent  to  the  master,  in  his  dis- 
cretion, to  increase  the  usual  allowance  where  he 
thinks  that  allowance  is  insufficient.    Ih, 

Several  Aotioni — Same  Flaintiit]— Three 

actions  by  the  same  plaintiff  were  referred,  the 
costs  of  the  reference  to  be  in  the  discretion  of 
the  arbitrator.  The  arbitrator  awarded  that  each 
party  should  pay  half  the  costs  of  the  reference. 
One  attorney  attended  for  all  defendants,  and 
the  master  allowed  him  one-third  of  his  travel- 
ling expenses : — Held,  that  the  taxation  was 
wrong,  and  that  the  master  should  have  calcu- 
lated the  costs  on  both  sides,  and  then  have 
divided  them.    Day  v.  Harris,  1  D.,  K.  S.  353. 

Costs  of  Accoimtant.]--On  a  reference 
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of  a  cause  iuvolying  an  inquiry  into  a  mass  of 
accounts^  an  order  was  made  by  a  judge,  on  the 
application  of  the  plaintiff,  that  an  accountant, 
to  be  named  by  the  arbitrator,  should  inspect  the 
defendant's  books  and  take  copies  or  extracts 
from  them  relating  to  the  matters  in  question  in 
them.  This  was  done,  and  the  charges  of  the 
accountant  were  paid  by  the  plaintiff.  The  re- 
sult of  the  investigation  and  report  of  the 
accountant  to  the  arbitrator  wad  that  much 
expense  in  the  inquiry  was  saved  : — Held,  that 
the  plaintiff,  in  whose  favour  the  award  was 
made,  was  not  entitled  to  have  the  costs  of  the 
accountant  taxed  against  the  defendant.  Nolan 
v.  Copeman,  8  L.  R.,  Q.  B.  84  ;  42  L.  J.,  Q.  B.  44; 
27  L.  T.  789  ;  21  W.  R.  263. 

Waiver  of  Objection.] — ^A  cause  and  all  matters 
in  difference  having  been  referred  to  arbitration, 
an  award  was  made  directing  the  payment  of  a 
sum  by  the  defendant,  together  with  the  costs  of 
the  cause  and  of  the  award  ;  at  the  taxation  of 
costs,  the  allocatur  was  made  t)y  the  master, 
without  objection  by  the  defendant,  for  the 
aggregate  amount  of  both  classes  of  costs,  for 
which  sum,  the  same  day,  4th  June,  judgment 
was  entered  up.  The  plaintiff  having  died  on 
the  18th  November,  a  scire  facias  was  sued  out 
on  the  12th  January  following,  to  which  the 
defendant  pleaded  on  the  19th.  On  an  application 
made  on  the  24th,  to  set  aside  the  judgment,  on 
the  ground  of  its  falsity,  by  reason  of  its  includ- 
ing the  costs  of  the  award  which  were  not  pro- 
perly recoverable  in  the  cause  : — Held,  that  the 
objection  rea^lved  itself  into  a  point  of  irregu- 
larity upon  the  allocatur,  which  was  answered, 
first,  by  the  consent  of  the  defendant  to  the 
master's  taxation ;  and,  secondly,  by  a  waiver 
arising  upon  the  lapse  of  time  permitted  to  in- 
tervene between  the  period  of  the  allocatur  being 
made  and  the  application.  Bigiiall  v.  Gale^  1 
D.,  N.  S.  497  ;  4  Scott,  N.  R.  670 ;  3  M.  &  G. 
858. 

On  what  Scale  Taxed.] — An  action  in  contract 
for  50^  3«.  having  been  referred  at  nisi  prius  to  an 
arbitrator,  he  awarded  the  plaintiff  15/.  \2s,  6<f., 
and  certified  "  that  there  was  sufficient  reason 
for  bringing  the  action."  On  taxation,  the 
master  held  the  case  to  be  within  the  7th  of  the 
directions  to  taxing  masters  of  Hilary  Term, 
1853,  and  taxed  on  the  lower  scale  : — Held,  that 
such  practice  was  good,  for  the  case  was  within 
the  enacting  words  of  the  direction,  not  within 
its  exception,  and  unaffected  by  its  proviso. 
Smith  v.  Haiiey,  27  L.  T.  426  ;  21  W.  R.  76. 

An  action  of  trespass  was  referred,  by  consent, 
at  nisi  prius,  and  by  an  order  of  nisi  prius,  drawn 
up  in  the  usual  form,  the  verdict  was,  by  con- 
sent, entered  for  the  plaintiffs,  with  damages  40^., 
costs  40«. ;  and,  by  the  like  consent,  it  was  also 
ordered  that  the  costs  of  the  reference  and  award 
should  be  paid  by  the  defendants.  The  award 
having  been  made,  the  master  taxed  the  costs  of 
the  action  as  between  party  and  party  on  the 
ordinary  scale  ;  and  then  proceeded  to  tax  the 
costs  of  the  reference  and  award  on  the  same 
scale,  but  the  plaintiffs  objected  that  the  pro- 
ceedings on  the  reference  were  virtually  under 
the  Lands  Clauses  Act,  and  that  the  costs  ought 
to  be  taxed  on  the  scale  usually  allowed  in  pro- 
ceedings under  that  act : — Held,  that  the  costs 
which  the  defendants  had  stipulated  to  pay,  and 
which  they  were  bound  to  pay  under  the  order 


of  nisi  prius,  were  ordinary  costs  as  between  party 
and  party,  and  ought  to  be  taxed  on  such,  and 
on  no  other  scale.  JSecles  v,  Blaekbum  (^Mayor), 
Sfc,  30  L.  J.,  Ex.  358. 

Proportion  of  CoBts.] — ^The  plaintiff  instituted 
a  suit  to  take  the  accounts  of  a  partnership  be- 
tween himself  and  the  defenduit,  the  terms  of 
the  partnership  being  that  the  plaintiff  was  to 
receive  one-twelfth  of  the  profits  and  to  bear 
one-twelfth  of  the  losses,  and  that  the  defendant 
was  to  receive  and  bear  the  remaining  eleven- 
twelfths.  The  partnership  articles  contained  an 
arbitration  clause ;  and  an  order  was  made  in 
the  suit,  under  the  Common  Law  Procedure  Act, 
1854,  s.  11,  that  the  matters  in  difference  between 
the  parties  be  referred  to  arbitration  and  the 
proceedings  in  the  suit  stayed,  the  costs  being 
reserved.  Under  this  order  an  award  was  made 
finding  a  considerable  sum  due  to  the  plaintiff  : 
— Held,  that  the  costs  of  both  parties  oi  the  suit, 
reference,  and  award  ought  to  be  taxed  and  paid 
as  to  one-twelfth  by  the  plaintiff  and  as  to 
eleven-twelfths  by  the  defendant.  Nevoton  v. 
Taylor,  19  L.  R.,  Eq.  14  ;  23  W.  R.  330. 

When  Taxation  TTnneoeuary.] — Where  an 
arbitrator  finds  the  amount  of  the  costs  of  an 
award,  it  is  not  necessary  that  they  should  be 
taxed  previously  to  the  court  ordering  them  to 
be  paid.    Dixie  v.  Alexander,  1  L.  M.  &  P.  338. 

Taxing  by  Arbitrator.]  —  An  arbitrator, 
authorized  to  tax  costs  in  a  cause,  allowed  an 
item  which  it  was  insisted  ought  not  to  have  been 
charged  ;  the  court  would  not  refer  the  matter  to 
the  master.    Anon.  1  Chit.  38. 

Wlien  Taxation  by  Offloer  may  be  Ordered.] — 

Upon  a  reference  with  a  clause,  that  the  submis- 
sion may  be  made  a  rule  of  court,  the  arbitrator, 
under  a  power  to  award  the  costs  of  the 
reference  and  award,  may  direct  such  costs  to  be 
taxed  by  the  officer  of  the  court,  although  no 
cause  was  pending  at  the  time  of  the  reference. 
Bh^ar  v.  Aarradine,  7  Ex.  269  j  21  L.  J.,  Ex.  127. 

Award  eent  back — Fresh  Taxation.] — The  costs 
of  a  reference  had  been  taxed  before  the  award 
was  sent  back  to  the  arbitrator  by  the  court. 
After  the  second  award  the  defendant  demanded 
the  same  costs  without  any  new  taxation  : — 
Held,  that  by  the  reference  back  the  allocatur 
became  null,  and  that  there  ought  to  have  been 
a  fresh  taxation  after  the  new  award  before  any 
demand  for  costs  could  be  enforced.  John$on  v. 
Latham,  2  L.  M.  &  P.  205 ;  20  L.  J.,  Q.  B.  236. 

Practice — Separate  Taxations.] — Where  the 
costs  of  the  cause  are  to  abide  the  event,  the 
costs  of  the  reference  and  award  to  be  in  the 
discretion  of  the  arbitrator,  the  practice  is  for 
the  master  to  tax  each  set  of  costs  separately, 
and  give  two  allocaturs,  unless  the  parties  agree 
that  the  taxation  shall  be  in  one  sum.  Botoer 
V.  Bower,  8  Jur.,  N.  S.  193  ;  5  L.  T.  684. 

Order  to  Beview  Taxation.] — ^An  action  upon 
money  counts  and  for  trover  was  referred  to  the 
master,  "  costs  of  the  cause,  reference,  and  award 
to  abide  the  event."  It  was  awarded  that  the 
defendant  had  proved  his  set-off  of  an  equal 
amount  to  the  plaintiff's  claim  in  the  money 
coctnts,  37/.  10«. ;  and  that  he  owed  the  defendant 
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2/.  IQf.  Upon  the  trover  oount  the  plaintiff  was 
awarded  43Z.  7s,  7d,  The  master  gave  to  the 
plaintiff  the  costs  of  the  action,  to  the  defendant 
the  costs  of  proving  the  plea  of  set-off,  but  to 
neither  V^^y  the  costs  of  the  reference  and 
award.  The  court  refused  to  review  the  taxa- 
tion.    WoodhatM  V.  Woodhams,  25  L.  T.  460. 

A  plaintiff  declared  upon  a  special  contract 
for  the  delivery  of  goods  to  the  defendant,  of 
which  he  alleged  breaches,  which  were,  that  the 
defendant  did  not  pay  for  goods  delivered 
according  to  agreement,  that  he  refused  to  accept 
goods  which  were  tendered,  imd  as  to  the  re- 
mainder, that  he  did  not  accept  them.  There 
was  a  count  for  goods  sold.  The  cause  was 
referred,  and  the  arbitrator  ordered  the  defen- 
dant to  pay  75/.  less  39/.  paid  into  court  on  the 
second  count ;  and  he  also  found  that  certain 
timber  mentioned  in  the  special  count  was  the 
property  of  the  plaintiff  : — Held,  that  a  finding 
on  both  counts  was  involved  in  this  award  ;  and 
the  master  having  taxed  the  costs  on  both  issues 
for  the  plaintiff,  the  court  refused  to  send  the 
taxation  to  be  reviewed.  Reiinie  v.  MillSj  7  D.  P. 
C.  295 ;  5  Bing.  N.  C.  249 ;  7  Scott,  276  ;  1  Am.  5a4. 

Where  the  master  has  taxed  costs  as  between 
attorney  and  client  pursuant  to  the  directions  of 
*  an  award,  which  directions,  it  is  suggested,  are 
an  excess  of  authority  on  the  part  of  an  arbitra- 
tor, the  court  will  not  direct  the  taxation  to  be 
reviewed,  the  proper  preliminary  step  being  to 
move  to  set  aside  tne  award.  Bartle  v.  Mui^gravv, 
1  D.,  N.  S.  235  ;  5  Jur.  1661. 

Suing  for,  before  Tazation.1 — Where  an  umpire 
appointed  under  11  &  12  Vict.  c.  63,  s.  125, 
awarded  the  amount  of  compensation  and  that  the 
costs  of  the  reference  should  be  paid  by  the  local 
board  of  health  : — Held,  that  the  plaintiff  wa^ 
entitled  to  maintain  an  action  for  the  costs 
before  taxation.  Holdnworth  v.  Wilson^  4  B.  & 
S.  1  ;  32  L.  J.,  Q.  B.  289  ;  10  Jur.,  N.  S.  171  ;  8 
L.  T.  434  ;  11  W.  R.  733— Ex.  Ch. 

The  right  to  costs  is  entirely  independent  of 
the  taxation  of  them,  and  an  action  can  be  main- 
tained for  the  costs  of  a  reference  though  the 
amount  of  such  costs  has  not  been  previously 
settled  or  ascertained  by  taxation.  Metropolitan 
District  Railway  Company  v.  Sharpe,  6  App. 
Cas.  425 ;  44  J.  P.  716  ;  50  L.  J.,  Q.  B.  14  ;  43 
L.  T.  130  ;  29  W.  R.  617— H.  L.  (E.). 

A  decimation  on  an  award  alleged  a  direction 
that  the  costs  of  the  action,  reference  and  award 
should  be  paid  by  the  defendant.  Breach,  non- 
payment. Plea,  that  they  were  not  before  action 
ascertained  or  taxed: — Held,  the  award  was 
good  and  the  plea  bad.  Lewi»  v.  RoMiter^  44 
L.  J.,  Ex.  136  ;  33  L.  T.  260  ;  23  W.  R.  832. 


II.   EEFEBENCB  TO  REFEREE  UNDER 
JUDICATURE  ACT,  1878,  ss.  66,  67. 

(^See  Rules  of  Supreme  Court,  Order  XXX  VL, 

Rules  45—55.) 

1.  In  What  Cases. 

Qneetione  of  Aoeount.] — Scmble,  that  the 
*'  prolonged  examination  of  documents,"  intended 
by  sect.  57  of  the  Judicature  Act,  1873,  is  an 
examination  required  to  enable  the  judge  to 
leave  questions  of  fact  to  the  jury  ;  and  not  an 
examination  to  enable  him  to  determine  a  ques- 


tion of  legal  right.  Ormerod  v.  Ihdmorden 
Mill  Co.,  8  Q.  B.  D.  664  ;  51  L.  J.,  Q.  B.  348  ;  46 
L.  T.  669  ;  30  W.  R.  805. 

The  expression  "  questions  of  account "  in  the 
57th  section  of  the  Judicature  Act,  1873,  will 
receive  a  large  construction.  Leigh,  In  re,  Row- 
cliffe  V.  Leigh,  3  Ch.  D.  292  ;  24  W.  E.  782. 

A  claim  made  in  an  administration  suit  by  a 
dealer  in  works  of  art  against  the  estate  of  the 
testator  for  19,000/.,  the  aggregate  prices  of 
twenty-four  it^^ms,  consisting  of  pictures  and  of 
articles  of  vertu  supplied  to  the  testator  in  his 
lifetime,  and  specified  in  an  account  delivered 
to  his  executor,  was,  on  the  application  of  the 
executor  under  that  section,  ordered  to  be  tried 
before  the  official  referee.    lb. 

Any  question  of  account  which  may  be  re- 
ferred compulsorily  to  a  master  under  s.  3  of  the 
Common  I^w  Procedure  Act,  1854,  may  also  be 
referred  compulsorily  to  an  official  referee  under 
s.  57  of  the  Judicature  Act,  1873.  Ward  v. 
Pilley,  5  Q.  B.  D.  427  ;  49  L.  J.,  Q.  B.  705  ;  43 
L.  T.  301  ;  28  W.  R.  937— C.  A. 

Reference  of  all  Istnee  in  the  Action  to  Official 

Referee.] — In  any  case  in  which  the  court  has 
jurisdiction  to  refer  compulsorily  a  question  of 
account^  to  an  official  referee,  it  has  also  juris- 
diction so  to  refer  all  the  other  issues  in  the 
action.    Ih. 

To  an  action  for  money  had  and  received,  the 
defendant  pleaded,  amongst  other  matters,  that 
"  the  plaintiff  and  defendant  still  are  partners, 
or  co-adventurers  in  holding  certain  horse  races 
and  race  meetings,  which  said  partnership  still 
subsists,  and  the  alleged  causes  of  action  arose 
out  of  such  partnership  and  not  otherwise." 
An  order  having  been  made  by  a  judge  at  cham- 
bers, referring  all  the  issues  in  the  action  to  an 
official  referee  : — Held,  that  the  order  was  right. 
Goodwin  v.  Rudden,  42  L.  T.  536. 

Issnec — Hot  whole  Action.] — The  court  or  a 
judge  has  no  power  under  the  Judicature  Act, 
1873,  ss.  56  and  57,  to  refer  the  whole  action  for 
trial  to  an  official  or  special  referee.  Under  s. 
57  the  court  may,  by  consent,  refer  any  qut^tion 
or  issue  of  fact  in  an  action  to  an  official  or 
special  referee  for  trial,  but  the  power  of  com- 
pulsory reference  for  trial  under  that  section  is 
confined  to  questions  or  issues  in  an  action  re- 
quiring prolonged  examination  of  documents  or 
local  investigation,  or  questions  of  account,  and 
any  other  matters  so  involved  with  such  issues 
as  to  be  incapable  of  being  tried  separately. 
Longman  v.  Ikist — Pontifex  v.  Severn — Mellin 
V.  Monico,  3  C.  P.  D.  142 ;  47  L.  J.,  C.  P.  211  ; 
38  L.  T.  1 ;  26  W.  R.  183— C.  A. 

Action  for  Wrongful  Dismiual  and  Matten  of 
Account— Charges  of  Miscondnet.] — The  plaintiff 
brought  an  action  against  the  defendants  for 
damages  for  wrongful  dismissal,  for  balance  of 
account  for  money  paid  to  defendants*  use,  and 
for  an  account  of  profits  on  sales  on  which  the 
plaintiff  claimed  commission.  The  defendants 
justified  the  dismissal,  on  the  ground  that  the 
plaintiff  had  misconducted  himself  by  wilfully 
disobeying  the  reasonable  orders  of  defendants, 
and  by  habitually  neglecting  his  duties,  and  by 
converting  to  his  ovni  use  money  which  he  had 
received  to  the  use  of  the  defendant.  By  order 
of  a  judge  at  chambers  the  issues  in  the  action 
were  referred  to  an  official  referee  pursuant  to 
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8.  57  of  the  Judicature  Act,  1873,  the  statement  of 
defence  being  amended  by  omitting  the  allega- 
tions that  the  plaintiff  converted  money  to  his 
own  use  : — Held,  that  the  order  of  the  learned 
judge  at  chambers  was  right.  Sacker  v.  Itago- 
zine,  44  L.  T.  308. 

IssneB  involving  Gluurges  of  Frand,] — A  judge 
has  jurisdiction,  under  s.  67.  to  refer  compulsorily 
issues  which  inyolve  questions  of  fraud  affect- 
ing the  character  and  reputation  of  the  parties, 
though,  as  a  general  rule,  such  issues  ought  not 
to  be  referred.  Hoch  v.  Boor^  49  L.  J.,  C.  P. 
665  ;  43  L.  T.  425— C.  A. 

An  executrix  brought  an  action  to  set  aside 
for  fraud  the  sale  by  the  defendant  to  her 
testator  of  about  130  pictures  for  prices  amount- 
ing in  the  whole  to  50,000/.  The  defence  denied 
the  fraud.  The  plaintiff  moved  to  have  the 
questions  referred  to  a  special  referee  under  the 
Judicature  Act,  1873,  s.  67,  on  the  ground  that 
the  examination  of  the  pictures  required  a 
scientific  investigation,  which  could  not  con- 
veniently be  had  before  a  jury.  The  defendant 
opposed,  and  stated  his  wish  for  a  trial  by  a  jury  : 
— Held,  that  the  case  was  not  within  the  pur- 
view of  s.  57,  so  as  to  give  jurisdiction,  without 
the  consent  of  all  parties,  to  send  it  to  a  referee  ; 
and  that  if  there  had  been  jurisdiction,  still  as 
the  case  involved  questions  of  fraud  seriously 
affecting  the  character  and  fortune  of  the  defen- 
dant, it  ought  not,  agaiost  his  will,  to  be  tried 
otherwise  than  in  open  court.  Leigh  v.  BrookSf 
6  Ch. D.592 ;  46 L. J.,  Ch. 344 ;  25  W.R. 401— C. A. 

To  And  Materials  on  which  Conrt  to  act.]— 
Any  question  arising  in  a  cause  may  be  referred 
by  the  court  or  a  judge  for  inquiry  or  report  to 
an  official  or  special  referee,  whose  duty  is  not  to 
determine  any  question  in  issue,  whether  of  fact 
or  of  law,  but  to  find  the  materials  upon  which 
the  court  is  to  act.  Badisrhe  Anilin  und  Soda 
Fabrik  v.  Levinittein,  52  L.  J.,  Ch.  704  ;  48  L. 
T.  822  ;  31  W.  R.  913. 

Proliminary  QnoBtion  of  Law  to  be  decided.] — 

A  plaintiff,  in  a  suit  to  ascertain  the  boundaries 
between  his  land  and  the  adjacent  land  of  the 
defendant,  after  the  commencement  of  the  Judi- 
cature Act,  gave  notice  of  trial  before  a  judge. 
At  that  time  no  official  referees  had  been  ap- 
pointed as  provided  by  the  act ;  but  upon  their 
appointment  shortly  aften^'ards,  the  plaintiff 
applied  by  summons  for  an  order  that  the  cause 
might  be  tried  before  one  of  such  referees. 
Bacon,  V.-C,  dismissed  the  summons  on  the 
ground  that,  besides  the  matters  of  fact  in  dispute, 
a  preliminary  question  of  law  had  been  raised 
upon  the  pleadings  as  to  the  jurisdiction  of  the 
court  to  entertain  the  suit.  Lascelles  v.  Butt^ 
2  Ch.  D.  588  ;  35  L.  T.  122.  Affirmed,  (24  W.  R. 
659 — C.  A.),  on  the  ground  that  it  was  a  matter 
within  the  judge's  discretion. 

Damage!  in  Action  for  Speeiilo  Performance.] 

— In  an  action  for  specific  performance,  where, 
on  an  inquiry  as  to  damages,  it  was  necessary  to 
examine  witnesses,  the  inquiry  was  referred  to  an 
official  referee.    Stafford  v.  Coxon,  26  W.  R.  788. 


2.    The  Application  akd  Peocbedings 

THEBEOy. 

Time  for  Application.]~In  a  suit  to  ascertain 


boundaries  the  plaintiff  gave  notice  of  trial  before 
a  judge  and  obtained  an  order  that  the  evidence 
should  be  taken  vivft  voce  at  the  triaL  Five 
weeks  afterwards  he  applied  that  the  suit  might 
be  referred  to  an  official  referee,  on  the  ground 
of  saving  expense,  and  that  a  local  investigation 
was  necessary  : — Held,  that  the  application  was 
out  of  time.  Lascelles  v.  Butt^  2  Ch.  D.  588  ; 
35  L.  T.  122. 

This  decision  was  affirmed  on  appeal,  the  court 
holding  that  it  was  a  matter  within  the  judge's 
discretion.     S.  C. ;  24  \V.  R.  659— C.  A. 

Appeal  from  Order,  to  what  Conrt  made.] — An 
appeal  from  a  compulsory  order  of  reference, 
made  under  s.  57  of  the  Judicature  Act,  1873,  by 
a  judge,  sitting  at  nisi  prius  or  assizes,  must  be 
brought  direct  to  the  Court  of  Appeal.  Hoch 
V.  Boor,  49  L.  J.,  C.  P.  665  ;  43  L.  T.  425— C.  A. 

Appeal  firom  Judicial  Diieretion.]— The  Court 
of  Appeal  has  power  to  review  the  order  made 
by  a  judge  under  sect.  57  of  the  Judicature  Act, 
1873,  who,  having  jurisdiction  to  make  such 
order,  has  in  the  exercise  of  his  discretion  ordered 
the  issues  of  fact  in  an  action  to  be  tried  by  an. 
official  referee,  on  the  ground  that  they  required 
prolonged  examination  of  documents  and  also 
scientific  and  local  investigation  ;  but  the  Court 
of  Appeal,  whose  discretion  in  such  cases  is  to  be 
substituted  for  that  of  the  judge,  will  not  exer- 
cise such  discretion  except  in  a  strong  case  where 
it  clearly  thinks  the  judge  has  wrongly  exercised 
his  discretion,^  and  that  an  injustice  has  been 
done  by  the  order  he  has  so  made. — So  held  by 
Brett  and  Holker,  L.JJ.  (Lord  Coleridge,  C.  J., 
doubting  if  the  court  had  jurisdiction  to  review 
the  discretion  of  the  judge).  Orvierod  v.  Tod- 
morden  Mill  Company,  8  Q.  B.  D.  664  ;  51  L.  J., 
Q.  B.  348  ;  46  L.  T.  669 ;  30  \V.  R.  805— C.  A, 


3.    Powers  and  Duties  of  Referee. 

Finding! — Entering  Judgment.] — ^A  referee 
under  the  Judicature  Acts  to  whom  the  issues  in 
an  action  are  referred  for  trial  has  no  power  to 
order  judgment  to  be  entered.  His  findings 
should  be  separate  on  each  of  the  issues  snb> 
mitted  to  him.  Longman  v.  Ea^t,  3  C.  P.  D. 
142  ;  47  L.  J.,  C.  P.  211  ;  38  L.  T.  1  ;  26  W.  R. 
183— C.  A. 

Where  Arbitrator  by  Consent]— When  a  re- 
ference had  been  ordered  to  an  official  referee, 
and  the  order  of  reference  was  drawn  up  in  the 
form  known  as  the  "  Long  Order,"  under  the 
Common  Law  Procedure  Act,  1854  (17  &  18  VicU 
c.  125),  and  the  parties  with  knowlec^  of  the 
terms  of  the  order  appeared  before  the  referee, 
who  gave  his  award : — Held,  that  the  referee 
must  be  taken  to  have  sat  as  arbitrator  by  con- 
sent, and  that  his  award  was  binding  on  the 
parties,  neither  of  whom  could  obtain  a  new  trial. 
Longman  v.  Bast,  3  C.  P.  D.  142  ;  47  L.  J.,  C.  P. 
211  ;  38  L.  T.  1  ;  26  W.  R.  183— C.  A. 

Jnriidiction  of  Official  Referee  to  order  Pro- 
dnction  of  Docnmenta.] — The  official  referees 
have  no  jurisdiction  to  make  an  order  for  the 
production  of  documents,  the  proper  conise  being 
to  take  out  a  summons  for  the  purpose  in  the 
chambers  of  the  judge  to  whom  the  action  is 
attached.  Banviuier  v.  Myers,  17  Ch.  D.  346 ; 
29  W.  B.  535. 
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DiMOvery.] — The  court  does  not,  by  directing 
a  reference,  aeprive  itself  of  the  power  of  making 
any  order  which  may  facilitate  the  reference,  and 
the  judge,  not  the  referee,  is  the  proper  person  to 
make  an  order  for  discovery  of  documents  which 
may  be  necessary  for  the  purposes  of  the  re- 
ference. Rowcliffe  V.  Leig\  4  Ch.  D.  661  ;  46 
L.  J.,  Ch.  60  ;  25  W.  R.  56. 

Sittings  of  Beforee.]— The  words  of  Ord. 
XXXVI.  r.  30,  requiring  a  referee  to  sit  de  die  in 
diem,  are  directory  only,  and  though  a  neglect 
to  comply  with  such  requirement  would  be  mis- 
conduct in  the  referee,  a  party  who  has  at  the 
time  acquiesced  in  such  non-compliance  cannot 
move  to  set  aside  the  award  on  that  ground 
merely.  Eohinson  v.  RoHn^&n,  36  L.  T.  337  ; 
24  W.^R.  675. 

4.   The  Repobt  and  Pboceedings  thebeon. 

Form  of  Report — SeasonB.] — A  referee  under 
the  Supreme  Court  of  Judicature  Act,  1873,  s.  57, 
is  not  bound  to  give  his  reasons  for  his  findings  ; 
he  may  simply  find  the  affirmative  or  the  nega- 
tire  of  the  issues,  and  the  issues  in  an  action 
cannot  be  sent  back  to  him  for  re-trial  or  further 
consideration  merely  on  the  ground  that  his 
report  does  not  set  out  the  reasons  for  his  findings. 
Miller  v.  Pillin^f,  9  Q.  B.  D.  730  ;  51  L.  J.,  Q.B. 
481  ;  47  L.  T.  536— C.  A, 

An  official  referee  is  not  required  to  state 
reasons  for  his  findings.  Walker  v.  Bunkelly  31 
W.  R.  138. 

In  ease  of  AeooimtB.] — Where  at  the  trial 

a  certain  account  arising  in  the  action  is  ordered 
to  be  taken  before  the  official  referee,  and  further 
consideration  is  adjourned  ;  the  report  must  not 
simply  state  the  result  of  the  account,  but  must 
set  it  out,  stating  what  items  have  been  allowed, 
and  what  items  have  been  disallowed.  Burrard 
V.  Oaiuher  (No.  1),  61  L.  J.,  Ch.  223  ;  46  L.  T. 
793  ;  30  W.  R.  321. 

Beport — Summone  to  Confirm.] — At  the  trial  of 
an  action  it  was  ordered  that  certain  accounts  be 
taken  by  the  official  referee,  and  that  the  rest  of 
the  trial  do  stand  over  until  the  official  referee 
shall  have  made  his  report.  The  report  having 
been  made  and  filed  : — Held,  that  no  "  summons 
to  confirm  "  the  report  was  required  before  the 
action  was  restored  to  the  paper  for  hearing. 
Deacon  v.  Bolhy,  51  L.  J.,  Ch.  248  ;  30  W.  R. 
317. 

Beport — ^Motion  for  Judf^ent.] — In  an  action 
for  an  account  an  order  was  made  under  Ord. 
XXXIII.  to  take  an  account,  without  prejudice 
to  the  proceedings  in  the  action  generally  being 
carried  on.  By  a  subsequent  order  it  was 
directed  that  the  accounts  should  be  taken  by 
the  official  referee.  The  referee  made  a  report 
finding  a  sum  due  from  the  plaintiff.  The  plain- 
tiff moved  that  the  report  might  be  set  aside  and 
the  accounts  remitted  to  the  referee,  and  that  he 
might  be  directed  to  state  his  reasons. .  The  de- 
fendant at  the  same  time  moved  ttat  the  report 
might  be  confirmed  and  the  plaintiff  ordered  to 
pay  the  sum  found  due.  Kay,  J.,  refused  both 
motions,  holding  that  a  motion  to  confirm  the 
report  was  unnecessary,  that  the  action  ought  to 
be  set  down  for  trial,  and  that  the  plaintiff  could 
object  to  the  report  at  the  hearing.  The  def end- 
VOL.  I. 


ant  appealed  : — Held,  by  the  Court  of  Appeal, 
that  the  proper  course  was  not  to  set  down  the 
action  for  tnal,  but  for  the  defendant  to  move 
for  judgment  on  the  report,  and  for  the  plaintiff 
to  move  to  set  the  report  aside.  Both  the  orders 
of  Kay,  J.,  were  discharged,  and  the  two  motions 
remitted  to  him  to  be  disposed  of  on  the  merits. 
Wallter  v.  BvnkeU,  22  Ch.  D.  722  ;  52  L.  J.,  Ch. 
596  ;  48  L.  T.  618  ;  31  W.  R.  661— C.  A.  Re- 
versing, 31  W.  R.  138. 

Held,  also,  that  the  proviso  as  to  the  order  to 
take  the  accounts  being  without  prejudice  to  the 
proceedings  in  the  action  generally  being  carried 
on  ought  not  to  have  been  inserted.    lb. 

Application  to  let  aaide — ^Where  made — ^Within 
what  Time  made.] — Application  to  set  aside  the 
findings  of  a  referee  appointed  under  s.  57  of  the 
Judicature  Act,  1873,  to  try  thcissnes  of  fact  in 
an  action  and  report  to  the  judge  making  the 
order  of  reference,  must  be  made  to  a  divisional 
court  and  not  to  the  judge,  as  such  findings  arc 
by  8.  58  equivalent  to  the  verdict  of  a  jury,  and 
can  only  be  set  aside  by  the  court : — Qusere, 
whether  the  time  for  making  the  application 
runs  from  the  time  when  the  report  is  made  to 
the  judge.  Cooke  v.  NewcMttle  and  Gateshead 
Water  Company,  10  Q.  B.  D.  332  ;  52  L.  J.,  Q.  B. 
337. 

Where  on  a  reference  under  s.  57  of  the  Judi- 
cature Act  the  unsuccessful  party  desires  to 
question  the  findings  of  the  referee,  the  proper 
course  is  to  move  the  court  on  notice  under  Ord. 
LI  1 1,  to  the  other  party,  and  such  a  motion  need 
not  be  made  within  the  time  limited  by  Ord, 
XXXIX.  r.  lA,  for  moving  for  a  new  trial  in  an 
action  tried  by  a  jury.  Dyke  v.  Cannelly  11 
Q.  B.  D.  180 ;  47  L.  T.  174  ;  31  W.  R.  747. 

Power  of  Court  to  alter  or  vary  Deoieion.]— 
When  a  judge  has  referred  the  amount  of 
damages  in  an  action  to  a  special  referee,  he 
may  accept  the  decision  wholly  or  partially,  or, 
if  dissatisfied  with  it,  he  may  wholly  disregard 
it,  or  remit  to  the  referee  for  amendment,  but  he 
has  no  power  to  alter  or  vary  it.  The  Master  of 
the  Rolls  referred  the  amount  of  damages  to  a 
special  referee,  and  on  the  report  being  made, 
being  dissatisfied  with  the  principle  on  which 
the  referee  had  proceeded,  assessed  the  damages 
himself,  using  for  the  purpose  the  shorthand 
notes  of  the  evidence  heard  before  the  referee. 
The  Court  of  Appeal  reversed  his  decision,  and 
remitted  the  case  to  the  referee  to  rehear  the 
matter,  with  liberty  to  report  specially  on  any 
facts.  Bitnkirk  Colliery  Cimpany  v.  Lever,  9 
Ch.  D.  20  ;  39  L.  T.  239  ;  26  W.  R.  841— C.  A. 

Court  may  send  back  Report.]— The  court  on 
the  trial  of  any  action  may  require  an  explana- 
tion from  the  official  referee  or  remit,  or  other- 
wise deal  with  his  report.  Walker  v.  Bunkell, 
31  W.  R.  138. 

Remitting  Beport— Within  what  time  Appli- 
cation made.] — ^Wliere  an  official  referee  has 
made  his  report,  any  application  under  Ord. 
XXXVI.  r.  34,  must  be  made  within  the  time 
limited  for  moving  against  the  verdict  of  a  jury. 
Sullivan  v.  Rivington,  28  W.  R.  372. 

There  is  no  time  limited  by  the  Judicature 
Acts,  nor  will  any  time  be  laid  down  by  the 
court,  within  which  a  motion  must  be  made  to 
remit  for  further  consideration  the  report  of  an 
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official  referee  on  an  account  referred  to  him. 
Walker  v.  BunkeU,  31  W.  R.  138. 

Length   of  Kotioe   of  Application   to  vary 

Beport.] — Though  no  time  is  fixed  for  giving 
notice  of  an  application  to  vary  a  referee's 
report,  on  the  analogy  of  the  rule  with  regard 
to  motions,  two  clear  days*  notice  should  be  given. 
Brook,  In  re,  Sykes  v.  Brook,  60  L.  J.,  Ch.  744  ; 
45  L.  T.  172 ;  29  W.  R.  821. 

Applieation,  how  made.] — Where  a  referee 
under  the  Judicature  Act,  1873,  has  made  his 
report,  an  application  to  send  the  case  back  to 
him  should  be  made  on  notice  of  motion  and 
not  ex  parte  in  the  fir9t  instance.  Graves  v. 
Jhylor,  27  W.  R.  412. 

Where,  in  an  action  which  has  by  the  judg- 
ment been  referred  to  the  official  referee  and  in 
which  further  consideration  has  been  adjourned, 
either  party  desires  to  vary  the  referee's  report, 
he  shotdd  serve  the  opposite  party  with  a  notice 
of  motion  to  vary,  such  notice  to  be  given  for 
the  usual  motion  day.  The  motion  will  then  be 
adjourned,  as  a  matter  of  course,  to  come  on 
with  the  further  consideration.  Where  further 
consideration  has  not  been  adjourned,  the  pro- 
ceedings to  vary  may  be  either  by  motion  or 
summons.  Burrard  v.  CaUuher  (No.  2),  19 
Ch.  D.  644  ;  51  L.  J.,  Ch.  510 ;  46  L.  T.  341  ;  30 
W.  R.  540. 

Semble,  the  findings  of  a  referee  in  his 
report  to  the  court  cannot  be  questioned  upon 
motion  for  judgment  upon  the  report,  but  are 
matter  for  appeal  in  the  ordinary  course.  Mans- 
field Union  v.  Wright,  46  J.  P.  200. 

At  the  trial  of  an  administration  action,  cer- 
tain inquiries  were  by  consent  ordered  to  be 
made  before  an  official  referee,  and  further  con- 
sideration was  adjourned.  When  the  action 
came  on  for  further  consideration,  the  plaintiff 
applied  to  have  the  referee's  report  varied, 
though  he  had  given  no  notice  to  the  defendant 
of  the  application  : — Held,  that  the  application 
must  be  heard ;  but  that,  if  the  defendant  de- 
sired, the  further  consideration  must  be  adjourned 
for  him  to  have  time  to  meet  the  application. 
Brook,  In  re,  Sykes  v.  Brook,  50  L.  J.,  Ch.  744  ; 

45  L.  T.  172  ;  29  W.  R.  821. 

Affidavits.]— Upon  a  motion  to  set  aside 

or  vary  the  judgment  in  a  case  tried  before  an 
official  referee,  an  affidavit,  or  some  evidence  of 
what  took  place  at  the  trial,  must  be  furnished 
to  the  court.    Stubbs  v.  Boyle,  2  Q.  B.  D.  124  ; 

46  L.  J.,  C,  P.  136  ;  35  L.  T.  906  ;  25  W.  R. 
184. 

At  the  trial  of  an  action  certain  inquiries 
were  by  consent  ordered  to  be  made  before  an 
official  referee.  When  the  action  came  on  for 
further  consideration,  an  application  was  made 
to  have  the  referee's  report  varied  : — Held,  that 
no  evidence  of  what  took  place  before  the  referee 
need  be  produced.  Brook,  In  re,  Sykes  v.  Brook, 
50  L.  J.,  Ch.  744  ;  45  L.  T.  172  j  29  W.  R.  821. 

Order  is  Interloontory.]— An  order  to  alter  a 
special  referee's  report  is  interlocutory.  JDun- 
kirk  Hall  Colliery  Company  v.  Lever,  9  Ch.  D. 
20  ;  39  L.  T.  239  ;  26  W.  R.  841^C.  A. 

Betting  aside— C^oxmds.] — The  words  of  Ord. 
XXXVI.,  r.  30,  requiring  a  referee  to  sit  de  die 
in  diemj  are  directoiy  only,  and  though  a  neglect 


to  comply  with  such  requirement  would  be  mis- 
conduct in  the  referee,  a  party  who  has  at  the 
time  acquiesced  in  such  non-compliance  cannot 
move  to  set  aside  the  award  on  that  ground 
merelv.  Bobinson  v.  BoMibson,  35  L.  T.  337;  24 
W.  R."  675. 

Costs.] — An  action  was  brought  against  the 
executor  and  trustee  of  a  will  by  the  bene- 
ficiaries, in  which  they  alleged  he  had  committed 
certain  breaches  of  trust,  and  claimed  the  ad- 
ministration of  the  estate,  the  appointment  of  a 
new  trustee,  and  of  a  receiver.*  At  the  trial  an 
order  was  made  by  consent,  by  which  certain 
inquiries,  consisting  of  the  common  administra- 
tion inquiries,  and  others  with  reference  to  the 
alleged  breaches  of  trust,  were  referred  to  an 
official  referee.  The  referee  reiwrted  alt<^ther 
in  favour  of  the  defendant,  and  the  cause  came 
on  for  further  consideration : — Held,  that  the 
plaintiflEs  must  pay  all  the  costs  of  the  action  up 
to  and  including  the  hearing  on  further  con- 
sideration, except  such  costs  as  would  have  been 
incurred  in  obtaining  a  simple  administration 
judgment.  Brook,  In  re,  Sykes  v.  Brook,  50 
L.  J.,  Ch.  744  ;  45  L.  T.  172  ;  29  W.  R.  821. 

A  referee  in  his  report  on  a  claim  comprising 
manv  items,  some  of  which  were  decided  for  and 
the  rest  against  the  claimant,  made  no  mention 
of  the  costs  of  the  reference.  The  judge  made 
an  order  adopting  the  report,  and  leaving  the 
costs  of  the  reference  to  be  dealt  with  by  the 
master  : — Held,  that  the  judge  was  not  bound 
to  give  any  direction  to  the  master  as  to  the 
principle  on  which  he  should  deal  with  the 
costs.  Leigh,  In  re,  Rowcliffe  v.  Leigh,  26  W. 
R.  729— C.  A. 

The  costs  of  referring  a  question  arising  in  an 
action  to  a  special  referee,  are  usually  costs  in 
the  cause.  Badigche  Anilin  und  Soda  Fdbrik 
V.  Levinstein,  52  L.  J.,  Ch.  704  ;  48  L.  T.  822 ; 
31  W.  R.  913. 
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See  ECCLESIASTICAL    LAW. 


ARCHES,   COURT   OP. 

See  ECCLESIASTICAL    LAW. 


ARCHITECT. 

Aetion  to  reeover  Feet  in  reepeet  of  Plans.]-' 
The  owner  of  a  house  desiring  to  make  altera- 
tions, employed  an  architect  to  prepare  plans. 
The  architect  having  done  so,  employed  the 
plaintiff,  a  surveyor,  to  take  out  the  quantities, 
which  were   liUiographed,  and  sent  to  various 
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builders — including  the  defendant  and  his  son, 
who  were  in  partnership — to  invite  tenders,  the 
ciienlar  informing  them  that  the  bailder  whose 
contract  was  accepted  should  pay  the  plaintiffs 
fees.  The  defendant  and«his  son  had  themselves, 
previously  to  the  employment  of  an  architect, 
prepared  a  plan  for  the  owner,  but  one  with 
which  he  was  not  ^tisfied.  The  tender  of  the 
defendant  and  his  son  was  the  lowest ;  but,  it 
being  greatly  in  excess  of  the  expenditure  con- 
templated by  the  owner,  the  plaintiff  prepared  a 
bill  of  reduction,  but  this  reduced  plan  the 
owner  also  considered  too  expensive,  and  then 
employed  the  defendant  (whose  son  had  since 
died)  to  execute  a  modification  of  the  original 
plan  prepared  in  his  office.  The  works  were 
eventually  executed  by  the  defendant  under  a 
contract,  in  which  it  was  agreed  between  the 
owner  and  the  defendant  that  the  defendant 
should  not  be  liable  for  the  plaintiff's  fees.  The 
plaintiff  brought  an  action  for  his  fees  against 
the  defendant,  relying  on  a  custom  of  the 
building  trade,  by  which  the  builder  whose 
tender  is  accepted,  or  who  is  employed  to  carry 
oat  the  plans,  or  any  modification  of  them,  is 
directly  liable  for  the  surveyor's  fees,  the  owner 
being  Uable,  if  the  work  is  abandoned  altogether, 
or  he  adopts  an  entirely  independent  plan. 
Evidence  to  support  this  custom  w^as  given,  but 
one  of  the  plaintiff's  witnesses  stated  that,  in  his 
opinion,  the  liability  depended  on  the  agreement 
between  the  owner  and  the  builder.  The  defen- 
dant's foreman  stated  that  the  works  were 
carried  out  according  to  the  defendant's  own 
original  plan,  and  that  the  plaintiff's  calculations 
were  not  used  at  all  for  them.  The  plaintiff's 
witnesses  stated  that  there  was  the  strongest 
similarity  between  the  work  as  carried  out  and 
the  plaintiff's  reduced  plan  : — Held,  that  the 
plaintiff  was  not  entitled  to  recover.  Taylor  v. 
Hall,  4  Ir.  R.,  C.  L.  467. 

Wstake  of  Contractor.] — A  builder  made  a 
tender  undertaking  to  sign  a  contract  to  execute 
for  a  sum  works  described  in  the  rough  sketches 
and  verbal  explanations  of  an  architect.  The 
architect  subsequently  sent  by  special  messenger 
to  the  builder  a  contract  to  perform  for  the  sum 
named  the  works  delineated  and  described  in  the 
plana  and  specifications  thereto  annexed.  These 
differed  materially  from  the  works  described  in 
the  rough  sketches  and  verbal  explanations  on 
which  the  builder  had  made  his  tender.  The 
builder,  however,  signed  the  contract  without 
any  examination,  and  completed  the  works 
according  to  the  plans  annexed  to  it.  He  after- 
wards filed  a  bill  in  equity  claiming  to  have  an 
account  taken  of  the  works  executed  by  him  on 
the  basis  on  which  he  had  made  his  tender  : — 
H^d,  that  as  the  mistake  under  which  he  had 
signed  the  contract  was  due  to  his  own  neg- 
legence,  and  he  had  not  taken  proceedings  for 
rectifying  the  contract  as  soon  as  he  had  dis- 
covered it,  ho  was  not  entitled  to  any  relief  in 
this  respect.  Kimberley  v.  DieJt,  13  L.  R., 
Eq.  1  ;  41  L.  J.,  Ch.  38  ;  25  L.  T.  476  ;  20  W.  R. 
49. 

VondiMlotim  of  Contraot  or  that  prioe 
limited.] — ^A  building  contract  contained  a 
clause,  appointing  the  architect  arbitrator  in  res- 
pect of  extra  works ;  the  architect  had  gfuaranteed 
to  hJ8  employer  that  the  total  cost  should  not 
exceed  a  specific  sum,  bat  that  fact  had  not  been 


disclosed  to  the  builder  at  the  time  when  he 
signed  the  contract : — Held,  that  the  guarantee 
was  a  material  fact  tending  to  influence  the 
architect's  decision,'  and  as  it  was  not  disclosed 
to  the  builder,  he  was  not  bound  by  the  submis- 
sion to  the  architect's  arbitration,  and  the  court 
would  perform  the  part  of  arbitrator  in  the 
matter.    lb. 

Plant  and  Spooifloations  no  Warranty.] — A 

person  asking  for  tenders  for  the  execution  of  a 
certain  work  prepares  plans  and  a  specification 
for  the  information  of  intending  contractors  ;  he 
does  not  thereby  enter  into  any  implied  warranty 
that  the  work  can  be  successfully  executed  ac- 
cording to  such  plans  and  specification.  Thorn 
V.  London  (^Afayor^  ^t.),  1  App.  Cas.  120  ;  45  L. 
J.,  Ex.  487  ;  34  L.  T.  645  ;  24  W.  R.  932— H.  L. 

Semble,  that  the  remedy  (if  any)  of  the  con- 
tractor, in  the  event  of  his  not  being  able  to 
execute  the  work  according  to  the  plans  and 
specifications,  will  be  for  compensation  as  upon  a 
quantum  meruit.    lb. 

The  mere  employment  of  an  architect  to  pre- 
])are  plans  and  a  specification  for  a  house,  and  to 
procure  a  builder  to  erect  it,  does  not  render  the 
employer  responsible  for  the  accuracy  of  the  bill 
of  quantities  by  such  architect  to  the  builder. 
Scrivener  v.  PaJtk,  18  C.  B.,  N.  S.  786. 

Action  againit,  for  CoUuion.] — ^An  action  wiU 
lie  by  a  builder  against  an  architect  who,  fraudu- 
lently and  in  collusion  with  the  builder's  em- 
ployer, refuses  to  certify  that  he  is  satisfied  with 
the  work  done,  whereby  the  builder  is  unable  to 
obtain  payment,  if  the  architect  has  an  interest 
in  the  contract  between  the  builder  and  his  em- 
plover.  Ludbrook  v.  Barrett^  46  L.  J.,  C.  P. 
798  ;  36  L.  T.  616  ;  26  W.  R.  649. 

Semble,  that  such  an  action  would  lie  without 
proof  of  special  damage,    lb, 

Cortiflcat^  whon  OonolntiTO.] — ^An  English 
company,  who  owned  a  railway  in  Russia, 
entered  into  a  contract  for  the  manufacture  and 
delivery  to  them  of  rails  for  their  railway.  The 
contract  provided  that  a  sample  should  be  sent 
to  the  company's  engineer  for  approval  before  the 
commencement  of  the  work.  It  was,  however, 
**  to  be  expressly  understood  that  such  approval 
Is  not  in  any  way  to  relieve  the  contractor  from 
any  of  the  conditions  or  stipulations  contained  in 
this  specification."  During  the  progress  of  the 
work  tests  were  to  be  applied  by  the  engineer  at 
his  discretion,  and  the  entire  contract  was  to  be 
executed  in  every  respect  to  the  satisfaction  of 
the  engineer,  "  who  shall  have  the  power  of  re- 
jecting any  rails  or  fishing  plates  he  may  dis- 
approve on  any  ground  whatever,  and  whose 
decision  on  any  points  of  doubt  or  dispute  that 
may  arise  in  reference  to  this  contract  shall  be 

final  and  binding  on  all  parties *  The 

engineer  will  inspect,  either  personally  or  by 
deputy,  every  stage  of  the  process  of  the  manu- 
facture at  the  works This  examination 

at  the  works  is  not  in  any  way  to  commit  the 
company  to  the  approval  and  acceptance  of  any 
rails  or  fishing  plates,  which,  when  delivered, 
shall  not  be  strictly  in  accordance  with  the  draw- 
ings and  specifications."  After  the  rails  had  been 
delivered  to  the  company  and  paid  for  by  them, 
and  more  than  half  of  them  laid  down  in  Russia, 
it  was  discovered  that  they  were  defective.  An 
action  being  brought  by  l^e  company  for  breach 
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of  contract  :-^Held,  that  it  could  not  be  main- 
tained, as  the  contract  shewed  that  the  parties 
intended  the  final  expression  of  the  en^neer's 
satisfaction  with  the  entire  contract  to  be  con- 
clusive. Dunaberg  and  Witepsk  Railway  CotH' 
pany  v.  JlopkhiSj  Gilkes  and  Company^  36  L.  T. 
733. 

In  an  action  on  a  builder's  contract,  which 
provided  that  all  the  works  should  be  left  com- 
plete and  clear,  to  the  satisfaction  of  the  archi- 
tect, and  did  not  contain  any  provision  for  pay- 
ment by  instalments : — ^Held,  1st.  That  the 
completion  of  the  works  to  the  satisfaction  of 
the  architect  was  a  condition  precedent  to  the 
builder's  right  to  recover  on  foot  of  the  contract. 
2ndlj.  That  he  was  not  entitled  to  recover  for 
the  value  of  work  done,  as  to  which  while 
incomplete,  the  architect  had  expressed  approval 
so  far  as  then  partially  executed,  but  which  was 
not  subsequently  completed  to  the  architect's 
satisfaction.  Hichardsan  v.  AfahoUf  4  L.  R.  Jr. 
C.  P.  486.  See  other  cases,  sub  tit.  WoKK  and 
Labour. 

Certiflcate  of;  when  Condition  Precedent. ]>- 
See  WoBK  AND  Labour. 

Secorery  of  Claim.]— jS^^er  Work  and  Labour. 


ARMORIAL  BEARINGS. 

Onuit  of.]— A.  obtained  from  the  Heralds' 
College  a  grant  of  arms,  to  be  borne  by  him  and 
the  descendants  of  his  brother.  His  brother  had 
two  sons,  the  elder  of  whom  was  heir-at-law  of 
A.,  and  the  younger  his  executor  with  another 
person.  A.  bequeathed  all  his  household  goods 
and  effects  to  his  wife,  and  she  took  possession 
of  the  grant  of  arms  : — Held,  that  the  two 
nephews  of  A.  had  not  such  an  exclusive  interest 
in  the  grant  of  arms  as  to  enable  them  to  main- 
tain detinue  for  it  against  the  vnfe  of  A.  Stuhhs 
V.  Stuhbs,  1  H.  &  C.  267  ;  31  L.  J.,  Ex.  510. 

Semble,  that  even  if  the  executors  were  en- 
titled to  the  grant  of  arms,  the  court  could  not 
amend  the  writ  of  summons  so  as  to  give  judg- 
ment for  the  one  plaintiff  who  was  executor,  since 
the  other  executor  ought  to  have  been  joined.  lb. 

SiFeot  in  Svidence.]— -iS?<;  Evidence. 


ARMY  AND  NAVY. 

1.  Regvlar  Officers, 

a.  Kights  and  Duties,  424. 

b.  Actions  against,  427. 

c.  Pay,  Commiasion,  &c.,  429« 

2.  Privates,  435. 
8.  Militia,  487. 

4.   Volunteers,  438. 
6.  BUUtiny,  439. 

6.  Courts-Martial,  439. 

7.  Army  and  Na/oy  Agents,  441. 

8.  Other  matters, — SeeYfAR, 


1.  Regular  Officers. 

a.  Biglita  and  Duties. 

Havy— Carrying  Treatnre.] — ^The  flag  officers 
of  a  fleet  have  no  right  to  any  share  in  the 
gratuity  of  one-half  per  cent,  which  is  given  to 
the  captains  of  ships  of  war  for  carrying  public 
treasure  on  board  their  ships.  Mimtague  v.  Jan- 
rerin,  3  Taunt.  442. 

It  is  illegal  for  the  commander  of  one  of  his 
Majesty's  ships  of  war  to  carry  on  board  her,  on 
freight,  the  bullion  of  private  merchants,  with- 
out an  order  from  an  authority  competent  to 
command  him  to  perform  that  service.  Brisbane 
V.  Dacres,  5  Taunt  143. 

A  flag  officer  commanding  on  a  foreign  station 
is  not  entitled  to  any  share  of  the  freight  paid 
by  private  merchants  to  the  captain  of  a  ship  of 
war  for  the  conveyance  of  private  treasure  on 
board  the  ship  to  this  country,  in  pursuance  of 
orders  issued  to  the  captain  by  the  flag  officer, 
under  the  authority  of  the  Admiralty.  Warren 
V.  Shirreff,  5  M.  &  S.  32. 

The  captain  of  a  ship  in  the  king*s  service 
received  at  Gibraltar  bullion  to  be  brought  to 
this  country  for  freight,  giving  a  bill  of  lading 
for  it ;  the  ship  arrived,  but  the  bullion  was 
lost : — Held,  that  whether  it  was  illegal  or  not 
under  22  Geo.  2,  c.  33,  s.  24,  for  the  captain  to 
receive  the  bullion  on  board,  at  all  events  he 
was  answerable  for  the  loss  of  it.  Hatchwell  v. 
Coohe,  2  Marsh.  293  ;  6  Taunt.  577. 

An  action  lies  against  the  commander  of  a 
ship  of  war  who  takes  the  bullion  of  a  private 
merchant  on  board,  for  not  safely  keeping  and 
delivering  it.  Hodgson  v.  Fullarton,  4  Taunt. 
787. 

Offioer's  Bight  to  Vote.]— An  officer  was  in 
the  habit  of  always  living  with  his  mother  when 
on  leave  from  his  regimejit,  and  had  actually 
resided  three  months  previously  to  the  31st  July 
with  her  : — Held,  that  as  he  could  not  return  at 
his  own  option,  but  only  with  the  permission  of 
his  commanding  officer,  he  was  not  entitled  to 
vote.  Ford  v.  IlaH,  9  L.  R.,  C.  P.  273  ;  43  L.  J., 
C.  P.  24 ;  29  L.  T.  685  ;  22  W.  R.  159  ;  2 
Hopw.  &  C.  167. 


Indian  Oifieers.] — An  officer  in  her  Majesty's 
Indian  army,  permanently  lading  and  in  active 
service  in  India,  will  not  be  compelled  to  find 
security  for  costs.  WhittaU  v.  Campbell,  5  H.  & 
N.  601 ;  29  L.  J.  Ex.  326  ;  6  Jur.,  JN.  S.  485  ;  2 
L.  T.  251. 

Before  the  transfer  of  the  government  of  the 
Indian  possessions  to  the  crown,  military  officers 
in  the  service  of  the  East  India  Company  were 
objects  of  their  military  laws  so  long  as  they 
remained  on  pay  and  in  service.  Vertne  v.  Clire 
(Lord),  4  Burr.  2472.  See  Douglas,  In  re,  3  G. 
&  D.  609 ;  8  Q.  B.  825. 

And  they  had  not  a  right  to  resign  whenever 
they  pleased.  Parker  t.  Clive  (^Lord),  4  Burr. 
2419. 

An  officer,  commanding  forces  of  her  Majesty 
and  of  the  J^t  India  Company  in  India,  has  no 
such  legal  right,  by  statute  or  otherwise,  to  his 
pay  as  entitles  him  (in  the  absence  of  any  specific 
undertaking  or  acknowledgment)  to  a  mandamus 
calline  npon  the  company  to  discharge  arrears, 
though  he  has  always  received  his  pay  from  the 
company,  and  their  practice  has  been  to  dischuge 
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it  monthly.    Xajfier,  Ex  parte^  18  Q.  B.  692  ;  21 
L.  J.,  Q.  B.  332. 

On  Disbaudment  of  Begiment] — A  colonel  of 
a  regiment,  on  fall  pay,  was  appointed  civil 
aaperintendent  of  a  colony,  and  ''  to  command 
such  of  his  majesty's  subjects  as  are  now  armed, 
or  may  hereafter  arm,  for  the  defence  of  the 
settlers."  After  acting?  both  as  military  com- 
mander and  civil  superintendent  some  years,  his 
regiment  was  disbanded,  and  he  was  r^uced  to 
half-pay ;  bat  still  was  recognized  in  both  capa- 
cities by  the  authorities  at  home  and  in  the 
colony : — Held,  that  his  appointment  to  com- 
mand all  persons  armed  for  the  defence  of  the 
colony  gave  him  a  right  to  command  all  the 
king's  troops  there,  and  that  he  did  not  lose  that 
right  by  the  disbandment  of  his  regiment,  and 
his  reduction  to  half -pay  ;  and,  therefore,  he  was 
justified  in  putting  under  arrest,  for  disobedience 
to  orders,  a  commissioned  officer  on  full-pay, 
holding  equal  regimental  rank  with  himself. 
BradUy  v.  AHhur,  6  D.  &  R.  413 ;  4  B.  &  C. 
292. 

Sismiwal  of  Offloort.]— Every  officer  in  the 
army  holds  his  office  subject  to  the  vrill  of  the 
crown,  and  is  liable  to  be  dismissed  at  any 
moment  without  cause  assigned  ;  and  there  is  no 
such  thing  as  a  military  appointment  permanent 
in  the  sense  of  being  tenable  for  life,  or  until  the 
holder  is  disqualified  by  misconduct  or  incapa- 
city from  fulfilling  the  duties  attached  to  it. 
Tufnell,  In  re,  3  Ch,  D.  164  ;  45  L.  J.,  Ch.  731  ; 
34  L.  T.  838  ;  24  W.  R.  915. 

Therefore,  when  a  medical  officer  in  the  army 
was,  at  his  request,  and  on  condition  of  waiving 
his  right  to  promotion,  appointed  to  the  per- 
manent medical  charge  of  the  military  prison  at 
Dublin  : — Held,  first,  that  as  a  military  officer  he 
was  subject  to  the  rules  and  regulations  of  the 
service,  and  the  court  had  no  jurisdiction  on  a 
petition  of  right  or  any  other  proceeding  to  in- 
qm're  into  the  circumstances  under  which  he 
ceased  to  hold  the  office.    IJ), 

Held,  secondly,  that  the  office,  like  all  others 
in  the  army,  was  only  tenable  durante  bene  pla- 
cito.    lb. 

The  East  India  Company,  before  21  &  22  Vict 
c.  106,  when  the  government  of  India  was  trans- 
ferred to  the  crown,  had  the  absolute  power  to 
dismiss  or  compel  the  retirement  of  an  officer  in 
the  Indian  army  at  the  will  and  pleasure  of  the 
company,  and  such  power  being  in  the  nature  of 
a  crown  prerogative  could  not  be  waived  by  con- 
tract between  the  company  and  its  officers. 
Grant  y.  Secretary  of  State  for  India^  2  C.  P.  D. 
446 ;  46  L.  J.,  C.  P.  681  ;  37  L.  T.  188 ;  26  W. 
B.848. 

An  action  for  removing  an  officer  does  not  lie 
against  the  secretary  of  state  for  India,  as  the 
act  of  removal  was  not  within  the  cognizance  of 
a  court  of  law,  the  East  India  Company  and 
afterwards  the  crown  having  an  absolute  power 
to  remove  the  officer  at  will  and  pleasure.    lb. 

Held,  also,  that  the  defendant  was  not  liable 
for  libel  by  reason  of  the  publication  of  the 
order  of  removal  in  the  Gazette,  at  all  events 
when  not  alleged  to  have  been  published  by  him 
maHcionsly  and  without  reasqpable  and  probable 
cause.    lb. 

An  action  against  a  secretary  of  state  for  war, 
a  lord  lieutenant  (commandant  of  the  militia  of 
the  district),  and  a  colonel  of  a  regiment  of 


militia,  for  causing,  by  means  of  false  charges, 
the  removal  of  the  plaintiif  from  the  office  of 
lieutenant-colonel  of  the  regiment,  cannot  be 
maintained  unless  they  acted  dishonestly,  or 
without  any  belief  in  the  truth  of  the  charges, 
and  from  bad  and  improper  motives.  Dickson 
V.  Combermcre  (  VUeourU^  3  F.  &  F.  527.  And 
see  Freer  v.  Marshall,  4  F.  &  F.  485. 

Grant  of  Booty  \j  Boyal  Warrant  to  Socre- 
tary  of  State  "in  Trust*'  to  distribute. ]— Her 

Majesty  by  royal  warrant  "  granted  '*  booty  of 
war  to  the  secretary  of  state  for  India  in  council 
"  in  trust "  to  distribute  amongst  the  persons 
found  entitled  to  share  it  by  the  decree  of  the 
judge  of  the  Court  of  Admiralty,  to  whom  the 
matter  had  been  referred  by  the  sovereign  for 
that  purpose,  with  a  direction  that  doubts  should 
be  finally  determined  by  the  secretary  of  state 
unless  her  Majesty  should  otherwise  order.  An 
action  having  been  brought  against  the  secretary 
of  state  for  India  in  council  by  E.,  on  behalf  of 
himself  and  all  the  other  parties  entitled,  alleg- 
ing that  a  portion  only  of  the  fund  had  been  dis- 
tributed, and  claiming  an  account  and  the  distri- 
bution of  the  residue : — Hold  (reversing  the 
decision  of  Hall,  V.-C),  that  the  warrant  did  not 
operate  as  a  transfer  of  property  or  create  a  trust ; 
and  that  the  defendant,  being  merely  the  agent 
of  the  sovereign  to  distribute  the  fund,  was  not 
liable  to  account  to  any  of  the  parties  found 
entitled.  KinlocU  v.  Secretary  of  State  for  India 
in  Council,  15  Ch.  D.  1 ;  49  L.  J.,  Ch.  571 ;  42 
L.  T.  667 ;  28  W.  R.  619— C.  A. 

Carriage — Ezemption  from  Toll.  1 — By  s.  86  of 
the  Mutiny  Act,  39  Vict.  c.  8,  a  toll  collector  is 
made  liable  to  a  penalty  if  he  shall  demand  and 
receive  toll  "  for  any  carriages*or  horses  belong- 
ing to  her  Majesty,  or  employed  in  her  service, 
under  the  provisions  of  this  act."  By  s.  68,  for 
the  regular  provision  of  carriages  for  her  Majesty's 
forces  and  their  baggage  in  their  marches,  power 
is  given  to  constables,  upon  warrants  issued  by 
justices  within  their  several  jurisdictions,  to  pro- 
vide carriages  and  horses,  for  employment  in  her 
Majesty's  service;  and  the  section  proceeds  to 
enact  how  and  under  what  circumstances  this 
can  be  done.  An  officer  in  her  Majesty's  service, 
in  pursuance  of  an  order  to  proceed  from  his 
official  residence  at  one  place  to  another  in  the 
Isle  of  Wight,  made  a  part  of  the  journey  in 
uniform  in  his  own  dogcart,  drawn  by  his  own 
horse,  and  upon  arrival  at  a  toll  bar  he  was 
charged  a  toll  in  respect  of  his  carriage,  which  he 
paid  under,  protest.  It  was  necessary  that  he 
should  have  a  carriage  to  take  several  official 
books  and  things  he  was  directed  by  order  to 
take  to  his  destination,  and  if  be  had  hired  a 
carriage  the  cost  of  hiring  would  have  been 
allowed  to  him.  Having  been  convicted  by  jus- 
tices under  s.  86  for  taking  this  toll : — Held,  that 
s.  86  only  exempted  carriages  employed  under 
and  by  virtue  of  s.  68,  and  that  the  carriage  in 
question  was  therefore  not  employed  in  her 
Majesty's  service  under  the  provisions  of  the  act, 
and  that  the  conviction  was  accordingly  wrong. 
Hinds  V.  Thring,  36  L.  T.  216. 

Sect.  72  of  the  Mutiny  Act  of  1864,  27  &  28 
Vict.  c.  3,  which  exempted  from  liability  to  toll 
her  Majesty's  officers  and  soldiers  on  duty,  and 
on  their  march,  from  the  payment  of  any  duties 
and  tolls  while  passing  along  or  over  any  road  or 
bridge,  did  not  apply  to  a  floating  bridge  kept  in 
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its  proper  place  by  parallel  chains  laid  across  the 
bed  of  the  river  and  propelled  from  one  side  of 
the  river  to  the  other  side  by  means  of  steam 
power.  Ward  v.  Gray,  34  L.  J.,  M.  C.  146 ;  11 
Jur.,  N.  S.  738 ;  12  L.  T.  305 ;  13  W.  R.  663. 

And  see  Volu»teeb8,  ii^ra, 

b.  Actiona  aralnst. 

Superior  Offioar.] — ^An  inferior  officer  cannot 
maintain  an  action  against  his  superior  officer  in 
respect  of  any  matter  done  by  such  superior 
officer  in  the  discharge  of  his  duty,  but  he  must 
pursue  the  mode  of  redress  prescribed  by  the 
articles  of  war.  DawkiM  v.  Paulet  {Lord),  5 
L.  R.,  Q.  B.  94 ;  39  L.  J.,  Q.  B.  53 ;  21  L.  T.  684  ; 
18  W.  R.  336, 

A  military  person  cannot  maintain  an  action 
against  his  officer  for  acts  done  by  or  under  orders 
from  his  superiors,  which  they  would  have  a  right 
to  give,  and  which  he  would  be  bound  by  military 
law  to  obey,  unless,  at  all  events,  he  has  himseU 
caused  and  procured  such  orders  by  means  of 
reports  or  representations  maliciously,  or  for  some 
sinister  and  improper  motive,  and  also  without 
any  reasonable  or  probable  ground.  And  it  is 
not  enough,  in  order  to  shew  malice,  that  the 
report  is  ia  some  I'cspects  untrue  in  point  of  fact, 
unless  it  also  appears  to  have  been  wilfully  un- 
true, and  without  any  reasonable  ground.  Keighhj 
Y.  Bell,  4  F.  &  F.  763. 

The  circumstances  that  a  person,  having  been 
arrested  under  such  orders  with  a  view  to  his 
trial,  was  detained  in  custody  by  the  defendant 
for  a  considerable  period  without  being  brought 
to  trial  (orders  to  bring  him  to  trial  not  having 
been  received),  and  that  during  his  confinement 
the  nature  of  his  custody  was  changed  from  open 
to  close  arrest,  on.  representations  £om  the  supe- 
rior civil  authorities,  and  that  his  release  was  so 
arranged  with  them  as  to  facilitate  his  arrest  on 
civil  process  for  a  large  debt  due  to  the  crown, 
are  not  sufficient  evidence  of  any  bad  or  sinister 
motive,  such  as  would  sustain  an  action,  either 
by  way  of  false  imprisonment  or  malicious  prose- 
cution,   lb. 

An  action  lies  by  an  inferior  military  officer 
against  his  superior  officer  (both  being  under 
martial  law),  who  imprisons  him  for  disobedience 
to  an  order  made  under  colour,  but  not  within 
the  scope  of  military  authority;  although  the 
imprisonment  is  followed  by  a  trial  by  a  court- 
qifurtiaL  Warden  v.  Bailey^  4  Taunt.  67 ;  and 
see  S,  C.  (in  error),  nom.  Bailey  v.  Warden,  4  M. 
k  S.  400 ;  and  Dawkins  v.  Rokeby  (Lord),  infra. 

A.,  being  a  captain  in  the  navy,  is  accused  by 
his  commander*m-chief  of  nejglect  of  duty,  dis- 
obedience to  orders,  &c. ;  and  being  tried  by  a 
court-martial  is  honourably  acquitted.  A.  then 
brings  an  action  against  his  commander  for  a 
malicious  prosecution: — Quaere,  will  such  an 
action  lie  t  Sutton  v.  Johwftone,  (in  error),  1 
Bpo.  p.  C.  76 ;  1  T.  R.  493,  784.  See  Warden  v. 
Bailey,  4  Taunt.  88,  89. 

In  an  action  against  a  commanding  officer  of 
the  guards,  for  maliciously  procuring  the  dis- 
chai^  of  the  plaintiff,  a  private  soldier,  it  ap- 
pearing that  the  commanding  officer  had  absolute 
power  to  discharge  private  soldiers,  and  had  so 
discharged  the  plaintiff,  an  amendment  was  di- 
rected, so  stating  the  fact ;  and  held  that,  there 
being  reasonable  ground  for  suspecting  the  plain- 
tiff of  felony,  which  had  been  committed,  and 
the  defendant  having  acted  bona  fide,  he  was 


entitled  to  the  verdict.  Freer  v.  Marshall,  4  F.  t 
F.  485 ;  and  see  DicJison  v.  Combermere,  3  F.  & 
F.  527. 

Beduoing.] — An  action  will  not  lie  for  reduc- 
ing a  sergeant  of  the  guards  to  a  common  soldier 
in  Germany,  the  event  having  taken  place  out  of 
the  king's  dominions.  Barwis  v.  Keppei,  2 
Wils,  314. 

Xyidence  before  Hilitary  Ck>Tirt  is  priTiloged.  ] 

— ^An  action  will  not  lie  against  a  witness  for 
what  he  says  when  giving  evidence  before  a  court 
of  justice.  The  same  principle  applies  where  a 
military  man  is  bound  to  appear  and  give  evi- 
dence before  a  military  court  of  inquiry.  DaW' 
kim  V.  Rokeby  (Lord),  7  L.  R.,  H.  L.  744 ;  45 
L.  J.,  Q.  B.  8 ;  33  L.  T.  196 ;  23  W.  R.  931. 

A  military  court  of  inquiry  may  not  be  strictly 
a  judicial  tribunal;  but  where  such  court  has 
been  assembled  under  the  orders  of  the  general 
commanding  in  chief  in  conformity  with  the 
Queen's  reg^ations  for  the  goveminent  of  the 
army,  a  witness  who  gives  evidence  thereat 
stands  in  the  same  position  as  a  witness  giving 
evidence  before  a  judicial  tribunal.    lb. 

Where  the  commander-in-chief  directed  a  mili- 
tary inquiry  to  be  held,  to  investigate  the  conduct 
of  a  commissioned  officer  in  the  army,  who  after- 
wards sued  the  president  of  such  court  of  inquiry 
for  a  libel  stated  to  be  contained  in  his  report., 
and  transmitted  by  him  to  the  commander-in- 
chief  : — Held,  that  such  a  report  was  a  privileged 
communication,  and  properly  rejected  as  evidence 
at  the  trial,  and  that  an  office  copy  thereof  was 
also  inadmissible.  Home  v.  Bentinck  QLord)^  4 
Moore,  5G3 ;  2  B.  &  B.  130— Ex.  Ch:     ' 

Xidnapping  Act — Soinire  of  Vessel.]— By  the 
Kidnapping  Act,  1872,  s.  3,  vessels  carrying 
native  labourers  of  the  South  Sea  Islands,  not 
being  part  of  the  crew,  must  have  a  licence  ; 
by  s.  6,  vessels  carrying  native  labourers  with- 
out a  licence  are  subject  to  the  provisions 
of  s.  16 ;  by  s.  9,  to  detain  or  confine  a 
native  for  the  purpose  of  removing  him  from 
one  place  to  another  is  declared  to  be  felony ; 
by  s.  16,  any  vessel  suspected  upon  reason- 
able grounds  of  committing  an  offence  agamst 
the  9th  section  may  be  detained ;  by  s.  20, 
no  damages  shall  be  payable  and  no  officer 
shall  be  responsible  for  the  detention  or  seizure 
of  a  vessel  in  pursuance  of  the  act.  Before  the 
passing  of  the  Kidnapping  Act,  1872,  the  plain- 
tiff's vessel  sailed  on  a  voyage  to  the  South  Sea 
Islands  for  the  purpose  of  fishing ;  her  master 
hired  native  labourers,  and  after  the  fishing  was 
over  the  vessel  was  engaged  in  carrying  the 
natives  home  when  she  w^as  seized  by  a  man-of- 
war,  of  which  the  defendant  was  commander. 
At  the  time  of  the  seizure  the  defendant  bon& 
fide  believed  that  there  was  reasonable  ground 
for  suspecting  that  an  offence  had  been  com- 
mitted against  the  act : — Held,  no  action  would 
lie  against  the  defendant.  Burns  v.  Nowell^  5 
Q.  B.  D.  444  ;  49  L.  J.,  Q.  B.  468  ;  43  L.  T,  342  ; 
29  W.  R.  39  :  44  J.  P.  828—0.  A. 

Subiisteiice  of  Troop.] — ^A  captain  of  a  troop 
during  the  time  of  ^is  absence,  and  while  another 
officer  is  in  the  actual  command  of  it,  and  by 
whom  the  orders  for  subsistence  are  issued,  and 
the  subsistence  money  is  received  from  govern- 
ment, is  not  liable  to  pay  for  subsistence  for- 
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nished  to  the  men,  though  he  was  entitled  to  a 
profit  upon  the  sum  issued  on  that  account,  and 
the  troop  still  continued  under  his  military 
orders.    Myrtle  v.  Beaver ^  1  East,  136. 

Nor  is  the  captain  of  a  troop  for  which  forage 
is  furnished  by  the  orders  of  a  clerk  appointed 
bj  such  captain,  liable  for  such  forage,  though 
present  with  the  troop  at  the  time,  if  it  does  not 
appear  that  he  had  received  money  for  this  pur- 
pose from  the  paymaster,  to  whom  it  is  issued  by 
^yemment,  and  upon  whom  the  captain  is  en- 
titled to  draw  for  a  certain  sum,  regulated  by 
the  returns  of  the  preceding  month.  Rice  v. 
Chute,  1  East,  579. 

Otherwise,  if  at  the  time  he  had  received  the 
money  from  the  paymaster.  Mice  v.  Bceritt,  1 
East,  583,  n.  And  see  Daris  v.  Edgar^  4  Taunt. 
63. 

Xnapsacki.]— The  liability  of  the  colonel  of  a 
raiment  for  knapsacks  furnished  to  the  regi- 
ment by  his  order,  depends  upon  the  question 
whether  they  were  supplied  upon  his  personal 
credit.  Where  the  tradesman  who  furnishes 
necessaries  to  a  regiment,  looks  to  the  regimental 
fund  as  the  medium  through  which  he  is  to 
obtain  payment,  though  by  the  assistance  of  the 
colonel,  the  latter  is  not  personally  responsible. 
Proiser  v.  Allen,  Gow,  117.  And  a  new  trial 
was  granted  after  a  verdict  on  a  contrary  sup- 
position. 

Share  of  MeM.] — ^The  officers  of  a  regimental 
mess-are  only  separately  liable,  each  for  his  own 
share.    Brown  v.  Dtnjliy  3  Camp.  51,  n. 

Begimantal  SehooL] — The  colonel  of  a  regi- 
ment has  no  authority  to  order  his  sergeant  to 
p»y  money  towards  lighting  and  warming  a  regi- 
mental school,  and  schoolimister's  salary.  War- 
den V,  Bailey,  4  Taunt.  67 ;  and  see  S.  C.  (in 
error),  nom.  Bailey  v.  Warden,  4  M.  &  S.  400. 

TTier  of  Biile  Banges.] — ^Action  against  a  lieu- 
tenant-general in  command  of  troops  to  restrain 
an  alleged  nuisance  to  a  neighbouring  proprietor 
by  the  noise  and  vibration  caused  by  the  rifle 
practice  of  the  troops  under  his  command.  The 
land  on  which  the  practice  took  place  was  vested 
in  the  secretary  of  state  for  war,  and  by  various 
acts  of  parliament  authority  was  given  to  use 
the  land  for  military  purposes.  There  was  no 
allegation  in  the  statement  of  claim  that  the 
defendant  threatened  to  continue  the  nuisance, 
or  that  the  military  use  of  the  land  was  un- 
reasonable. It  appeared  also  by  the  statement 
of  claim  that  the  defendant  was  not  the  owner 
of  the  land : — Held,  that  a  threat  to  continue 
the  nuisance  was  necessary  in  order  to  obtain  an 
injunction ;  that  the  secretary  of  state  for  war 
was  a  necessary  party ;  and  that,  as  the  land 
was  vested  in  the  secretary  of  state  for  war  for 
military  purposes  by  act  of  parliament,  the  court 
had  no  authority  to  interfere  with  his  discretion, 
unless  it  could  be  proved  that  the  use  to  which 
the  land  was  put  was,  even  for  military  purposes, 
unreasonable.  Hawley  v.  Steele,  6  Ch.  D.  521 ; 
46  L.  J.,  Ch.  782  ;  37  L.  T.  625. 


o.  Pay,  CommisBion,  4^c. 

Pay,  Stopping.] — The  king  may  at  any  time 
stop  the  half -pay  of  an  officer  in  the  army,  by 


signifying  his  pleasure  that  it  shall  no  longer  be 
paid.    Macdonald  v.  Steele,  Peake,  175. 


Amrignment.] — The  future  half -pay  of  an 


officer  is  not  assignable.  lAdderdale  v.  montroze 
(DuJte),  4  T.  R.  248  ;  and  see  Flarty  v.  Odium, 
3  T.  R.  681. 

Neither  is  the  full  pay  of  a  military  officer. 
BarmcU  v.  Beade,  1  H.  Bl.  627. 

An  assignment  of  the  half -pay  of  an  officer  in 
the  army  is  bad  in  law  and  in  equity.  Stone  v, 
Zidderdale,  2  Anst.  533. 

Though  an  officer's  half-pay  is  not  assignable 
at  law,  yet  the  use  of  it  may  be  assign^  in 
equity  ;  and,  when  so  assigned,  the  assignor  can- 
not maintain  an  action,  as  money  had  and  re- 
ceived to  his  use.  Stnart  v.  Tucker,  2  W.  Bl. 
1137. 

Acknowledging  Beoeipt.] — A  plaintiff  being 
representative  of  a  deceased  officer  of  artillery, 
of  which  corps  the  defendants  were  paymasters, 
they  delivered  to  him  an  account  current,  in 
which  they  acknowledged  themselves  to  have 
received,  from  1806  to  1820,  pay  according  to  an 
increased  rate  allowed  by  an  order  of  the  Board 
of  Ordnance,  dated  August  28th,  1806 :— Held, 
that  they  could  not,  in  1821,  be  permitted  to  say 
that  this  admission  was  by  mistake,  as,  in  1816, 
the  Board  of  Ordnance  had  announced,  that,  by 
the  true  construction  of  the  order  of  1806,  per- 
sons in  the  situation  of  the  deceased  were  not 
entitled  to  the  benefit  of  it,  this  announcement 
of  the  boaixi  never  having  been  communicated 
to  the  deceased  by  the  defendants  till  1821. 
SkyHng  v.  Greenwood,  6  D.  &  R.  401  ;  4  B.  &  C. 
281  ;  1  C.  &  P.  617. 

Mortgaging  ConuniMion.] — An  officer  in  the 
army  cannot  pledge  or  mortgage  his  commission. 
Collyer  v.  Fallon,  1  Turn.  &  Russ.  459. 

The  proceeds  of  the  future  sale  of  a  commis- 
sion can  be  assigned.  Suffolk  (EarV)  v.  Cox,  36 
L.  J.,  Ch.  591  ;  16  L.  T.  374  ;  15  W.  R.  732. 

A  lieutenant  applied  for  permission  to  sell  his 
commission.  The  purchase-money  was  paid  by 
the  intending  purchasers  to  tne  regimental 
agent :— Held,  that  notice  to  the  agent  of  an  as- 
signment of  the  purchase-money  before  it  was 
received  was  of  no  avail,    lb, 

A  commission  cannot  itself  be  charged,  but 
only  its  proceeds  when  realized ;  therefore  in- 
cumbrances take  priority  according  to  the 
order  of  their  notices  to  the  army  agent  given 
after  the  proceeds  are  in  the  agent's  hands. 
Boa  V.  Hopkinson,  18  W.  R,  725. 

Priorities.]  —  Several    incumbrancers, 

giving  notice  to  the  agents  on  the  morning  when 
the  proceeds  were  first  payable,  at  the  opening  of 
their  office,  take  according  to  the  order  of  the 
dates  of  their  incumbrances  being  efltected.    ift. 

An  officer  covenanted  to  assign  to  trustees  for 
his  creditors  the  proceeds  of  the  future  sale  of 
his  commission.  Before  the  sale  the  trustees 
gave  notice  of  this  assignment  to  the  army 
agents  of  the  officer.  Afterwards  the  officer  was 
adjudicated  a  bankrupt,  and  subsequently  to  his 
bankruptcy  his  commission  was  sold,  and  the 
proceeds  received  by  his  agents,  and  handed  over 
by  them  to  his  assignee  in  bankruptcy.  .  Upon  a 
bill  filed  by  the  trustees  of  the  deed  of  assign- 
ment against  the  assignee  : — Held,  that  since 
they  had  done  all  they  could  do  to  perfect  the 
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assignment  to  them,  they  were  entitled  to  the 
proceeds  of  the  commission  in  priority  to  the 
assignee.  Glover  v.  Moore,  39  L.  J.,  Ch.  98  ;  21 
L.  T.  816. 


Hotieei,  when  (Hven.] — When  an  officer 


retires  from  her  Majesty's  service,  the  amount  in 
respect  of  his  commission  to  which  he  is  entitled 
under  34  &  35  Vict.  c.  86,  s.  3,  "  upon  his  retire- 
ment," though  it  has  been  previously  lodged  by 
the  Army  Purchiise  Commissioners  with  the  army 
agents,  and  by  them  entered  in  their  books  under 
the  officer's  name,  is  not  the  money  of  the  officer 
so  as  to  b^  capable  of  being  affected  by  notice 
from  an  incumbrancer  to  the  army  agents  until 
the  retirement  is  gazetted.  So,  where  a  first  in- 
cumbrancer gave  notice  after  the  money  was 
transferred  by  the  Army  Purchase  Commis- 
sioners to  the  agents,  and  again  gave  notice  five 
days  after  the  Gazette*  Second  and  third  in- 
cumbrancers gave  simultaneous  notices  on  the 
day  after  the  Gazette  : — Held,  that  the  order  of 

Priorities  was  :  1.  Second  incumbrancer ;  2. 
bird  incumbrancer ;  3.  First  incumbrancer. 
JohTutone  V.  Cox,  19  Ch.  D.  17  ;  45  L.  T.  657 ; 
30  W.  R.  114— C.  A.  Affirming  16  Ch.  D.  671 ; 
50  L.  J.,  Ch.  216  ;  43  L.  T.  690  ;  29  W.  R.  351. 

The  costs  of  sJl  parties  were  ordered  to  be 
paid  out  of  the  fund.    lb. 

A  lieutenant  in  1870  assigned  to  the  plaintiff 
the  money  to  arise  from  the  sale  of  his  commis- 
sion, and  made  other  incumbrances  upon  it.  The 
full  purchase-money  was  700Z.,  2o0l.  of  which 
was  paid  by  the  succeeding  lieutenant,  and  450Z. 
by  the  crown,  who  absorbed  the  ensigncy.  The 
sum  of  2501.  was  paid  to  the  army  agents  before 
the  9th  May,  1871.  On  the  9th  May,  1871,  notice 
of  the  retirement  was  given  in  the  Gazette  to 
date  from  the  10th.  The  plaintiff  and  D., 
another  incumbrancer,  gave  notice  to  the  army 
agents  of  their  claims  on  the  10th.  On  the  13tn 
May  the  aimy  agents  received  an  order  from  the 
Horse  Guards  directing  them  to  transfer  from 
the  reserve  fund  450Z.  to  the  retiring  officer's  ac- 
count as  the  price  of  the  ensigncy  absorbed  by 
the  crown.  1).  then  gave  a  second  notice  of  his 
charge  : — Held,  that,  previously  to  the  13th  May, 
the  army  agents  were  not  in  a  position  to  receive 
notice  tiffccting  the  4502.,  and  that  as  to  this 
sum  D.'s  claims  had  priority  to  that  of  the 
plaintiff.  Addison  v.  Cox,  8  L.  R.,  Ch.  76  ;  42 
L.  J.,  Ch.  291  ;  28  L.  T.  45  ;  21  W.  R.  180. 

An  officer  in  the  army,  who  had  created 
several  charges  on  the  proceeds  of  the  sale  of 
his  commission,  was  gazetted  on  the  7th  Decem- 
ber as  having  retired  from  his  regiment  by  sale 
of  his  commission.  The  proceeds  of  the  sale 
were  lodged  with  the  army  agents  on  the  same 
day,  but  the  amount,  after  deducting  regimental 
debts,  did  not  become  payable  to  the  officer  till 
the  following  morning.  At  half-past  five  p.m. 
on  the  7th  of  December,  after  business  hours, 
ooe  of  the  incumbrancers  left  at  the  office  of  the 
army  agents  a  written  notice  of  his  charge.  On 
the  opening  of  the  office  at  nine  o'clock  on  the 
following  morning,  several  other  incumbrancers 
served  the  army  agents  with  notices  of  their 
charges  :— Held,  that  the  notice  left  on  the 
evening  of  the  7th  December  must  be  taken  to 
have  been  served  simultaneously  with  the  other 
notices,  as  it  was  not  really  received  by  the  army 
agents  until  the  following  morning.  CalUher  v. 
Forheit,  7  L.  R.,  Ch.  109  ;  41  L,  J.,  Ch.  56 ;  25 
L.  T.  772  ;  20  W.  R.  853. 


Held,  also,  that,  as  all  the  notices  must  be 
taken  to  have  been  served  simultaneously,  the 
incumbrancers  were  entitled  to  rank  according 
to  the  dates  of  their  charges.    Ih, 

One  of  the  charges  extended  to  further  ad- 
vances : — Held,  that  the  incumbrancer  holding 
that  charge  was  entitled  to  tack  on  to  it  all 
further  advances  made  by  him  without  notice  of 
any  prior  charges,  but  that  he  was  not  entitled 
to  tack  on  a  charge  bought  up  from  another  in- 
cumbrancer.   Th. 

An  officer  in  the  army  covenanted  to  assign  to 
the  trustees  of  a  settlement  any  moneys  which  he 
might  receive  from  the  sale  of  his  commission, 
and  subsequently  executed  a  second  covenant  to 
assign  the  proceeds  to  another  person  who  had 
no  notice  of  the  settlement.  The  second  assignee 
gave  the  first  notice  to  the  army  agent  of  the 
regiment,  but  the  trustees  also  gave  notice  before 
the  fund  reached  the  army  agent's  hands : — 
Held,  that  the  trustees  had  priority.  Jiullcr  v. 
Plunkett,  1  Johns.  &  H.  441 ;  30  L.  J.,  Ch.  641  ; 
4  L.  T.  737. 


Over  Marriage  Settlement.  ]— An  officer, 


by  his  marriage  settlement,  covenanted  that  any 
moneys  to  be  received  from  the  sale  of  his  com- 
mission should  be  paid  over  to  the  trustees. 
Afterwards,  and  before  he  obtained  leave  to  sell 
out,  he  chained  the  proceeds  of  the  sale  with  the 
payment  of  moneys  due  to  the  agents  of  his 
regiment,  who  had  no  notice  of  the  settlement. 
Notice  of  the  settlement  was  subsequently  given 
to  the  agents.  The  officer  afterwards  sold  out,  and 
the  agents  received  the  regulation  price  of  the 
commission  from  the  purchasing  officer  : — ^Held, 
that  their  chai^  upon  the  proceeds  of  the  com- 
mission had  priority  over  that  of  the  trustees. 
Somerset  v.  Cox,  33  Beav.  634 ;  33  L.  J.,  Ch.  490 ; 
10  Jur.,  N.  S.  351  ;  10  L.  T.  181  ;  12  W.  R.  690. 

Advance  by  Army  Agents — Power  to  set  oif 
Balance  due  from  Amount  received  aa  Yalne 
of  Commission.] — K.,  an  officer  in  the  army, 
mortgaged  to  R.,  to  secure  5,000/.,  all  moneys 
which  should  be  realized  by  sale  of  his  commis- 
sion. In  December,  1877,  K.  obtained  leave  to 
retire  from  the  army,  and  his  commission  was 
valued  at  3,000Z.,  which  on  the  6th  of  December, 
1877,  was  paid  by  the  Paymaster-General  to  C. 
&  Co.,  the  army  agents  of  the  regiment,  and  was 
carried  to  the  deposit  account  kept  by  C.  &  Co. 
with  the  Army  Purchase  Commissioners,  there  to 
remain  till  K.'s  retirement  was  gazetted.  K. 
kept  an  account  current  with  C.  &  Co.  as  his 
bankers,  which  was  overdrawn  to  the  amount 
of  647/.  K.'s  retirement  was  gazetted  on  the 
evening  of  the  18th  of  December,  and  as  soon  as 
C.  &  Co.'s  office  opened  on  the  19th,  R.  gave  them 
notice  of  his  security.  R.  having  claimed  pay- 
ment of  the  3,000/.,  C.  &  Co.  claimed  to  retain 
out  of  it  the  647/. :— Held,  by  Bacon,  V.-C,  that 
C,  &  Co.  received  the  3,000/.  as  K.'s  bankers,  and 
had  a  banker's  lien  upon  it  for  the  balance  due 
to  them,  and  were,  therefore,  entitled  to  retain 
the  647/.  : — Held,  on  appeal,  that  as  soon  as  K.'s 
retirement  was  gazetted  the  3,000/.  became  money 
had  and  received  by  C,  &  Co.  for  his  use,  and  for 
which  he  could  have  brought  an  action  at  law  ; 
that  they  had  a  right  to  set  oft  the  balance  due 
to  them  against  this  demand ;  that  this  set-off 
was  equally  available  i^inst  R.,  of  whose  secu- 
rity C.  &  Co.  had  no  notice  until  after  their  right 
to  set-off  had  arisen ;  and  that,  therefore,  inde- 
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pendently  of  any  question  of  banker's  lien,  C.  k 
Co.  were  entitled  to  retain  the  647Z.  Roxhurghe 
V.  Ofx,  17  Ch.  D.  520  ;  60  L.  J.,  Ch.  772  ;  45  L. 
T.  223  ;  30  W.  R.  74— C.A. 


To  Infimt — Lien.] — An  infant  obtained 


an  advancement  out  of  a  fund  in  settlement  for 
purchase  of  a  commisaion  in  the  armj,  which 
was  accordingly  actually  bought ;  the  infant 
was  gazetted,  and  reported  himself  at  head- 
quarters, but  never  entered  on  his  duties.  Hav- 
ing procured  leave  of  absence,  he  sold  his  com- 
mission, being  vary  much  embarrassed  and 
threatened  with  arrest.  Previously  to  the  sale 
he  had  obtained  from  the  army  agent  of  the 
regiment  advances  for  an  outfit,  which  he  never 
bought,  and  also  for  regimental  dues  and  stop- 
pages. The  infant  had  never  intended  to  join, 
but  had  merely  taken  up  his  commission  for  the 
sake  of  the  advancement : —  Held,  first,  that 
army  agents  had  a  lien  on  the  proceeds  of  the 
sale  of  the  commission  remaining  in  their  hands, 
for  such  advances.  Zawrie  v.  Banks^  4  Kay  & 
J.  142  ;  27  L.  J.,  Ch.  265  ;  4  Jur.,  N.  S.  299. 

Held,  secondly,  that  in  the  absence  of  fraud, 
the  money,  having  been  once  actually  advanced 
for  the  benefit  of  the  infant,  became  his  money 
and  could  not  be  restored  to  the  trust  fund.    lb. 


Regulation  Price.] —Where  a  plaintiff. 


who  was  not  an  authorised  army  agent,  nego- 
tiated the  sale  and  purchase  of  a  commission 
between  G.  and  the  defendant,  at  a  price  above 
that  allowed  by  the  regulations,  and  the  defen- 
dant, who  was  the  purchaser  of  the  commission, 
after  having  paid  a  sum  exceeding  the  regulation 
price  to  G.,  retained  38^.,  the  remaiuder  of  the 
price  agreed  upon,  with  directions  from  G.  to 
pay  it  over  to  the  army  agent  for  his  ageiicy, 
which  he  promised  the  plaintiff  to  do : — Held, 
that  he  could  not  recover  against  the  defendant 
the  38/.  as  money  had  and  received  to  his  use, 
for  he  could  not  be  in  a  better  situation  than  G. ; 
and  by  48  Geo.  3,  c.  15,  s.  100,  O.  could  not  have 
recovered  beyond  the  regulation  price.  Davis 
V.  Edgar,  4  Taunt  63. 

Pnrehase  of  Commission — Settlement  of  Fund 
for  Fnrchase  of  Promotion.]— By  a  settlement 
a  fund  was  directed  to  be  held  M^n  trust  to  pay 
the  income  to  an  officer  in  the  army  until  an 
opportunity  should  occur  for  applying  it  for  or 
towards  his  promotion  in  the  army,  and  then  to 
sell  out  the  same  and  apply  the  proceeds  for  or 
towards  such  promotion  ;  but  if  the  officer  should 
happen  to  die  before  such  promotion,  leaving  his 
wife  him  surviving,  then  to  hold  the  fund  in 
trust  for  her,  but  if  she  should  be  then' dead, 
then  in  trust  for  her  father.  The  wife  having 
died,  and  promotion  by  purchase  having  been 
abolished : — Held,  that  the  officer  was  not  en- 
titled to  the  fund,  except  for  his  life.  Cator  v. 
Drew,  22  W.  B.  248. 


Beqnest  for— Performanee  Impossible.  ]  —A 


testator,  after  giving  a  life  annuity,  from  and  after 
the  death  or  marriage  of  his  sister* in-law,  in 
trust  for  his  nephew,  her  son,  bequeathed  the 
residue  of  his  mixed  real  and  personal  estate 
specifically  in  favour  of  his  nieces,  their  hus- 
bands, and  children.  He  then  declared  that  for 
making  a  further  provision  for  the  maintenance 
of  his  nephew,  it  should  be  lawful  for  his  trus- 
tees, during  the  life  of  his  sister-in-law  upon  her 


request  in  writing,  to  expend  any  sums  not 
exceeding  6,600/.  in  the  purchase  of  a  commis- 
sion for,  or  in  obtaining  the  promotion  of,  his 
nephew  in  the  army.  After  the  testator's  death 
the  nephew,  being  in  the  army,  exchanged  from 
one  regiment  into  another,  and  in  so  doing  paid 
600/.  for  the  exchange  and  550/.  for  horses  and 
outfit ;  after  which,  in  May,  1868,  his  mother 
sigued  and  sent  a  formal  request  to  the  trustees, 
desiring  that  the  whole  of  the  6,500/.  with  in- 
terest from  the  day  of  the  date  of  the  request, 
should  be  raised  out  of  the  residuary  estate,  and 
paid  to  her  son.  From  the  1st  of  November, 
1871,  purchase  of  commissions  in  the  army  was 
by  royal  warrant  abolished : — Held,  that  the 
nephew  was  entitled  to  the  full  sum  of  6,500/., 
with  interest  at  4  per  cent,  from  the  date  of  the 
request,  subject  to  the  payment  of  legacy  duty. 
Palmer  v.  Flower,  13  L.  R.,  Eq.  250  ;  41  L.  J., 
Ch.  193  ;  25  L.  T.  816  ;  20  W.  R.  174.  Distin- 
guithed  next  ease. 

But  when  by  a  separation  deed  a  sum  of  money 
was  directed  to  be  held  by  trustees  for  the  wife 
for  life,  and  after  her  death,  as  to  four  sixth 
parts,  for  W.,  one  of  the  children  of  the  mar- 
riage, who  was  then  an  officer  in  the  army,  dur- 
ing his  life,  and  after  his  death  for  his  children, 
and  it  was  declared  that  it  should  be  lawful  for 
the  trustees,  if  in  their  discretion  they  should 
think  fit,  to  apply  any  portion  of  the  fund,  not 
exceeding  2,000/.,  in  or  towards  effecting  the 
promotion  of  W.  in  the  army,  and  the  trustees 
applied  850/.  in  the  way  pointed  out  by  the  deed, 
but  in  consequence  of  the  abolition  of  purchase 
of  commissions  in  the  army,  no  further  sum 
could  be  applied  for  the  same  purpose  : — Held, 
that  the  purpose  for  which  the  power  was  given 
to  the  trustees  having  failed,  the  residue  of  the 
2,000/.  could  not  be  raised  and  applied  in  any 
manner  for  the  benefit  of  W,  Ward,  In  re,  7 
L.  R.,  Ch.  727  ;  20  W.  R.  1024. 


Adyanoe  for.] — A  sum  of  money  was  paid 


by  A.  to  B.,  for  purchasing  C.*s  promotion  in  the 
army,  and  it  remained  unapplied  in  the  hands  of 
B.  at  the  death  of  A.  C.  having  been  compelled, 
from  the  bad  state  of  his  health,  to  quit  the 
army,  and  having  no  prospect  of  being  able  to 
enter  into  the  service  again,  filed  a  bill  for  the 
money,  and  it  was  decreed  to  be  paid  to  him. 
Leche  v.  Kilmnry  (^Lord),  1  Turn.  &  Russ.  207. 

A  sum  paid  for  the  pm-chase  of  a  commission 
for  a  son  is  an  advance  within  the  meaning  of 
the  Statute  of  Distributions.  Boyd  v.  Boi/d,  4 
L.  R.,  Eq.  305  ;  36  L.  J.,  Ch.  877. 

Trafficking  in  Commissioni.]  — A  resignation 
for  a  pecuniary  consideration,  of  the  position  of 
major  in  a  regiment  in  the  East  India  Com- 
pany's service  is  illegal,  by  49  Geo.  3,  c.  126,  s.  4, 
and  security  for  payment  of  the  money  is  void. 
Grceme  v.  Wroughton,  11  Ex.  146  ;  24  L.  J.,  Ex. 
265  ;  S,  P.,  Hhjre  v.  Forbes,  12  C.  B.,  N.  S.  191. 

To  an  action  for  the  price  of  a  volunteer's  uni- 
form, the  defendant  pleaded  that  the  contract 
was  corruptly  entered  into  in  violation  of  49 
Geo.  3,  c.  126,  with  intent  that  he  might  have 
a  military  commission : — Held,  that  the  plea 
disclosed  no  illegality.  Elcke  t.  Jones,  11  C.  B., 
N.  S.  631;  8  Jur.,  N.  S.  843. 

Proof  of  Commisiion.] — At  the  trial  of  an 
officer  on  an  information  for  defrauding  govern- 
ment by  false  returns  of  musters,  it  was  held 
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sufficient  to  prove  that  he  acted  in  the  character 
mentioned  in  the  information  without  proving 
his  commission  from  the  king.    Rex  v.  Gardner, 

2  Camp.  513. 

Aiiigning  Pe]iflioni.]~B7  ^^ct.  4  of  47  Geo.  3, 
sess.  2,  c.  25j  an  assignment  of  a  pension  granted 
by  the  crown  to  a  military  officer,  on  his  retire- 
ment from  service,  is  void.    Lloyd  v.  Clieetham, 

3  Giff.  171 ;  30  L.  J.,  Ch.  640  ;  7  Jur.,  N.  S.  1272  ; 

4  L.  T.  576  ;  9  W.  R.  924. 

But  this  statute  does  not  apply  to  a  pension 
granted  by  the  East  India  Company.  Ileald  v. 
Hay,  3  Giif.  467  ;  31  L.  J.,  Ch.  311 ;  8  Jur.,  N.  S. 
379  ;  5  L.  T.  740 ;  10  W.  R.  264  ;  S,  P.,  Careto  v. 
Cooper,  4  Giff.  619  ;  33  L.  J.,  Ch.  289  ;  10  Jur., 
N.  S.  11  ;  9  L.  T.  641  ;  12  W.  R.  198,  767  ;  but 
on  appeal  the  case  was  compromised ;  see  10 
Jur.,  N.  S.  429  ;  13  W.  R.  586. 

2.  Pbivates. 

Aathority  oyer.] — A  member  of  the  Army 
Works  Corps,  who  served  as  such  in  the  Crimean 
war,  under  an  agreement  with  the  Government, 
although  subject  to  the  Mutiny  Act,  19  &  20  Vict 
c.  10,  was  not  a  soldier  so  as  to  enable  him  to 
claim  a  dischai*ge  according  to  the  articles  of 
war.  CooU  v.  Paxton,  4  H.  &  N.  368  ;  5  Jur., 
N.  S.  390. 

The  Mutiny  Act  and  the  articles  of  war  apply 
only  to  her  Majesty's  forces.  Wolton  v.  Gavin, 
16  Q.  B.  48  ;  20  L.  J.,  Q.  B.  73  ;  15  Jur.  329. 

An  enlistment  on  a  Sunday  is  not  void  under 
29  Car.  2,  c.  7.    lb. 

A  person,  receiving  enlisting  money,  knowing 
it  to  be  such,-  from  a  soldier  who  had  been 
enlisted  three  weeks  before,  and  had  been  em- 
ployed in  the  recruiting  service  by  a  non-com- 
missioned officer,  and  had  belonged  to  a  recrui  ting 
party  for  three  weeks,  the  time  within  which  he 
ought  to  have  been  attested,  in  pursuance  of 
10  &  11  Vict.  c.  12,  s.  55,  being  four  days: — 
Held,  that  such  soldier  must  be  presumed  to 
have  been  attested,  and  that  the  fact  that  he 
intended  to  have  taken  the  recruit  to  be  attested 
before  a  borough  justice,  instead  of  a  county 
justice,  the  former  not  having  authority  to 
attest  the  recruit,  afforded  ho  counter  presump- 
tion.   Tb, 

The  receiving  pay  as  a  soldier  subjects  the 
receiver  to  military  jurisdiction.  Grant  v. 
Gould,  2  H.  Bl.  69. 

Duty  as  Gitiiens.] — A  soldier  is  gifted  with  all 
the  rights  of  other  citizens,  and  is  bound  to  all 
their  duties,  and  he  is  therefore  as  much  bound 
to  prevent  a  breach  of  the  peace  or  a  felony  as 
any  other  person.  If  it  is  necessary  for  the  pur- 
pose of  preventing  mischief,  or  for  the  execution 
of  the  law,  it  is  not  only  the  right  of  soldiers,  but 
it  is  their  duty,  to  exert  themselves  in  assisting 
the  execution  of  a  legal  process,  or  to  prevent 
any  crime  or  mischief  being  committed.  Bur- 
dett  V.  AUoU,  4  Taunt.  449.  And  see  S,  a,  5 
Dow,  165  ;  14  East,  1, 154. 

EnliBtment.] — ^A  volunteer  in  a  militia  regi- 
ment was  brought  before  a  deputy-lieutenant  to  be 
attested.  A  form  of  questions  supplied  from  the 
War  Office  for  the  attestation  of  militia  volun- 
teers was  used,  and  answered  by  the  volunteer. 
One  of  the  questions  was,  "  Have  you  ever  served 
in  the  army?"    To  which  he  answered  "No." 


He  was  then  swoni,  and  received  the  bounty 
money.  But  it  was  afterwards  discovered  that 
he  had  previously  been  inroUed  ih  and  discharged 
from  another  militia  r<^iment.  The  questions 
in  the  schedule  to  the  Mutiny  Act  which  are  to 
be  put  to  recruits  for  the  line  by  justices  of  the 
peace  on  attestation  differ  from  those  in  the  form 
used  in  the  case  of  a  volunteer  ;  but  the  question. 
"  Have  you  ever  served  in  the  army  ?"  occurs  in 
both  : — Held,  that  he  could  not  be  convicted, 
upon  an  indictment  framed  under  18  &  19  Vict, 
c.  11,  s.  57,  of  making  a  false  representation  of  a 
particular  contained  in  the  oaths  and  certificates 
in  the  schedule  to  the  act  annexed  before  the 
justice  at  the  time  of  his  attestation,  and  of 
obtaining  enlisting  money  or  bounty  for  entering 
into  her  Majesty's  service.  Iteg,  v.  Jessvjf, 
Dears.  C.  C.  619  ;  26  L.  J.,  M.  C.  54 ;  2  Jur., 
N.  S.  215. 

Where  A.  applied  to  two  soldiers,  a  drummer 
and  a  private,  to  enlist  him,  which  they  at  first 
refused,  but  afterwards  the  drummer  gave  him  a 
shilling  for  that  purpose,  and  on  A.'8  wanting 
to  go  away  they  detained  him  : — ^Hcld,  that  the  • 
drummer  had  no  authority  to  enlist  A,,  and 
therefore  no  right  to  detain  him.  Bex  v. 
Lon^den,  R.  &  R,  C.  C.  228  ;  1  Russ.  C.  &  M.  439. 

Beierten — ^Bule  for  Diicharge.] — ^^'^here,  in 
a  return  to  a  habeas  corpus,  it  is  allied  that 
the  prisoner  is  detained  as  a  deserter  by  virtue 
of  5  &  6  Vict.  c.  1 2,  8.  22,  it  must  also  be  alleged 
that  *'  he  is  a  soldier,  and  ought  to  be  with  his 
corps."  Douglas,  In  re,  3  G.  &  D.  509  ;  3  Q.  B. 
825  ;  12  L.  J.,  Q.  B.  49  ;  7  Jur.  39. 

It  is  nece^ry  to  serve  a  rule  nisi  for  the  dis- 
charge of  a  prisoner,  who  is  in  custody  under  a 
warrant  for  assisting  to  conceal  a  deserter,  con- 
trary to  the  Mutiny  Act,  on  the  secretary  at  war. 
Gale,  Ex  parte,  3  D.  &  L.  114 ;  14  L.  J.,  Q.  B. 
316  ;  10  Jur.  334. 

Detention  of.]— By  the  20th  Article  of 

War,  no  officer  commanding  a  guard  shall  refuse 
to  receive  or  keep  any  prisoner  committed  to  his 
charge  by  any  officer  or  non-commissioned  officer, 
who  shall  at  the  same  time  deliver  an  account  in 
writing,  signed  by  himself,  of  the  crime  with 
which  the  prisoner  is  chai-ged : — Held,  that  a 
commanding  officer  receiving  a  soldier  charged 
with  desertion  by  a  non-commissioned  officer, 
who  at  the  same  time  delivered  a  written  change 
of  the  crime,  signed  by  himself,  was  justified 
under  that  article  in  detaining  the  prisoner, 
although  he  had  not  been  taken  before  a  magis- 
trate, and  a  warrant  had  not  been  obtained  for 
his  detention.  Wolton  v.  Gavin,  16  Q.  B.  48 ; 
20  L.  J.,  Q.  B.  73  ;  15  Jur.  329. 


Expeniei   of  Commitment.] — A   justice. 


before  whom  a  deserter  is  brought,  and  by  whom 
committed  to  the  county  gaol,  may,  if  the  deserter 
is  unable  to  bear  the  charges  himself,  direct  the 
expenses  of  conveying  him  thither  to  be  paid  by 
the  treasurer  of  the  county  to  the  constable  of  the 
parish  who  found  and  apprehended  him  in  the 
l)arish  and  conveyed  him  to  the  gaoL  Rex  v. 
Pierce,  3  M.  &  S.  62. 

Carriage  of  Baggage  by  Bailwaj  Companies.] 

— Public  baggage,  stores,  arms,  &c.,  sent  by  rail- 
way, in  charge  of  any  of  her  Majesty's  forces 
specified  in  7  &  8  'Vict.  c.  85,  s.  12,  is  their  bag- 
gage, no  matter  what  may  be  the  disproportion 
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between  the  amount  of  baggage  and  the  nnmber 
of  the  force  in  charge  of  it,  and  must  be  carried 
bj  a  railway  company  at  the  rates  imposed  by 
that  section.  Att.'Gen,  v.  Great  Southern  and 
Western  Bailway  Company^  14  Ir.  C.  L.  R. 
447. 

Baitard  Children.! — ^A  soldier  was  indictable 
for  disobeying  an  order  of  justices  requiring  him 
to  support  his  bastard  child  ;  Reg,  v.  Fvrrall^  2 
Den.  C.  C.  51  ;  T.  &  M.  390  ;  20  L.  J.,  M.  C.  39  ; 
15  Jnr.  42 :  but  since  the  decision  the  Annual 
Mutiny  Act  has  expressly  absolved  him  from 
this  Imbility,  and  a  similar  exemption  exists 
with  respect  to  the  marines,  see  44  «k  45  Vict. 
c.  58,  s.  145. 

A  soldier  having  been  committed  under  a 
magistrate's  warrant  for  deserting  his  children, 
and  leaving  them  chargeable  to  the  parish,  the 
court,  on  thet  application  of  the  crown,  ordered 
his  discharge.    Mcilly^  In  re,  4  Ir.  C.  L.  R.  250. 


3.  Militia. 

BaUot.]— Under  the  Militia  Acta,  42  Geo.  3, 
c,  20,  and  47  Geo.  3,  c.  71,  if  a  person  balloted 
vras  found  at  the  time  of  inrolment  to  be  un- 
qualified for  the  service,  and  another  was  balloted 
in  his  place  out  of  the  same  list  ^this  was  a  con- 
tinuance of  the  same  ballot,  and  was  a  legal 
ballot.    AsUey  v.  liay,  2  Taunt.  214. 

FriTilege.]  —  An  attorney  is  not  privileged 
from  serving  in  the  militia,  or  paying  for  a  svib-* 
stitute  in  his  stead.  Garrard's  case,  2  W.  Bl. 
1123. 

Insurance  againat  Drawing.]— If  A.,  in  con- 
sideration of  a  premium,  undertakes  to  insure  B. 
against  being  drawn  for  the  militia  under  a 
particular  statute,  until  a  certain  day  ;  and 
represents  that,  on  that  day,  all  balloting  under 
the  statute  will  be  completely  secured  by  the 
insurance  against  the  operations  of  the  statute, 
A.  is  not  thereby  bound  to  indemnify  B.  in  con- 
sequence of  his  being  drawn  for  the  militia 
under  the  statute,  after  the  above-mentioned 
day ;  but,  on  accotmt  of  the  misrepresentation, 
the  contract  is  void,  and  B.  may  recover  back 
the  premium.    Duff  ell  v.  WiUon,  1  Camp.  401. 

Qnalifieation  of  Officer.] — ^A  captain  in  the 
militia,  receiving  his  pay  and  contingent  allow- 
ances before  his  qualification  was  properly 
authenticated,  was  not  executing  any  power 
directed  by  42  Geo.  3,  c.  90,  to  be  executed  by 
captains,  so  as  to  bring  him  within  the  penalty 
of  the  fourteenth  clause ;  the  receipt  of  such  pay 
and  allowances  not  being  provided  for  by  tnat 
statute,  even  if  any  other  tnan  acts  of  military 
discipline  were  intend^  to  be  so  prohibited. 
Robinson  v.  Garthetoaite,  9  East,  296. 

In  an  action  for  a  penalty,  under  2  Geo.  3, 
c  20,  8.  16,  for  acting  as  a  major  of  militia  with- 
out being  duly  qualified,  it  was  sufficient  to  aver 
that  the  defendant  acted  as  such  major,  ''not 
being  in  any  manner  qualified  by  the  laws  and 
statutes  of  the  realm."  Roberts  v,  IrvinCy  3 
I>ougL  194« 


Sabatitiitet.] — ^A  substitute  must  be  considered 
a  militiaman.    Rex  v.  Aston,  2  Burr.  1149. 
The  parish  to  which  the  principal  militiaman 


belongs  is  liable  to  reimburse  the  parish  of  the 
substitute  the  expenses  of  maintaining  the  sub- 
stitute's family ;  though  the  substitute  had  more 
than  one  child  when  he  was  approved  by  the 
deputy-lieutenants,  and  inrolled.  Rex  v.  WilliSj 
6  1  R.  179. 

A  substitute  in  the  militia  fraudulently  and 
falsely  declaring  at  the  time  of  his  inrolment, 
that  he  had  no  wife  or  family,  when  in  fact  he 
had  a  wife  and  one  child,  was  not  entitled  to  any 
parochial  allowance  for  their  relief  under  43 
Geo.  3,  c.  47,  ss.  2,  5.  Rex  v.  Prvstony  13  East. 
313. 

Under  43  Geo.  3,  c.  47,  it  was  the  duty  of  the 
county  treasurer  who  reimbursed  payments  made 
by  overseers  to  the  families  of  militiamen,  to 
transmit  an  account  of  such  reimbursements  to 
the  treasurer  of  the  county  for  which  such 
militiamen  were  serving.  But  it  was  not  his  duty 
to  demand  the  amount  or  to  take  legal  proceed- 
ings for  obtaining  payment,  or  to  notify  to  the 
justices  of  the  sessions  the  transmission  of  such 
account,  and  neglect  of  payment,  or  to  transmit 
to  the  justices  of  the  sessions  an  account  of 
similar  payments  made  by  himself  to  the 
treasurer  of  another  county,  that  they  might 
make  orders  for  repayment  upon  the  overseera 
of  the  parishes  for  which  such  militiamen  were 
serving.  Farr  v.  Hollis,  4  M.  &  R.  230  ;  9  B.  & 
C.  315. 

Liability  of  Offioen  to  Poor  Bates.]— -&'<? 
Rates. 

4.  voluntkees. 

Power  of  Commanding  Officer  to  diimiis  Xem- 
ber.]— Under  the  Volunteer  Act,  1863  (26  &  27 
Vict.  c.  65),  s.  21,  subss.  1,  2,  the  ordinary  com- 
manding officer  of  a  volunteer  corps  which  forms 
part  of  an  administrative  battalion  is  authorized 
to  dismiss  a  member  from  the  corps  for  breach 
of  discipline,  although  the  coq^s  is  at  the  time 
assembled  in  camp  with  the  rest  of  the  adminis- 
trative battalion  under  the  general  command  of 
the  battalion  commander.  Tombs  v.  Magrath, 
5  Q.  B.  D.  548  ;  49  L.  J.,  M.  C.  75  ;  41  L.  T.  533  ; 
28  W.  R.  814  ;  44  J.  P.  552. 

Beiignation.] — Members  of  volunteer  corps 
inrolled  under  the  regulations  of  42  Geo.  3,  c.  66, 
are  entitled  to  resign  on  due  notification  of  such 
their  intention  ;  not  being  restrained  from  such 
liberty  of  resignation  by  the  rules  of  the  corps, 
or  its  conditions  of  service  ;  and  this  liberty  was 
not  taken  away  by  43  Geo.  3,  c.  95,  which  dis- 
tinguished between  volunteer  corps  and  volun- 
teers under  that  act ;  that  is,  such  as  offered 
themselves  voluntarily  to  serve  in  lieu  of  the 
compulsory  levy.  And  43  Geo.  3,  c.  121,  attached 
only  on  corps  of  volunteers  at  the  time  of  an 
actual  invasion.  Rex  v.  Dovcley,  4  East,  512  ;  1 
Smith,  153. 

Liability  of  Rifle  Corps  for  Uniforms.]— A  pro- 
moter of  a  volunteer  rifle  corps  may  be  liable  to 
a  tailor  for  uniforms  supplied  to  the  corps  on  the 
orders  of  the  committee,  although  in  the  tailor's 
books  the  corps  is  debited,  the  question  of  lia- 
bility being  for  the  jury  on  the  whole  of  the 
evidence,  supposing  there  is  any  evidence  of  the 
defendant's  concurrence  in  tne  orders  given. 
Cross  V.  Willmmsy  7  H.  &  N.  675  ;  31  L.  J.,  Ex. 
145  ;  6  L.  T.  675  ;  10  W.  R.  302. 
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Inrolment.  J — It  was  not  necessary,  in  order  to 
make  a  man  inroUed  as  a  volunteer  an  effective 
member  of  his  corps,  that  he  should  have  taken 
the  oath  of  allegiance  required  bj  44  Geo.  3,  c. 
64,  8.  20.  Bex  v.  Witneshamy  4  K.  &  M.  447; 
2  A.  &  E.  648  ;  1  H.  &  W.  43. 

Position.] — A  commission  of  captain  of  volun- 
teers, signed  by  the  lord-Iieutcnant  of  a  county, 
does  not  confer  the  degree  of  an  esquire.  Talbot 
V.  JSagle,  1  Taunt.  610. 

Exemption  firom  Turnpike  Tolls.] — Volunteers 
in  uniform,  going  to  attend  a  mere  voluntary 
rifle  match,  at  a  duly  appointed  place  of  rifle 
practice,  but  open  to  all  tne  world,  are  not  en- 
titled to  exemption  from  toll  under  24  k.  25  Vict, 
c.  126.  Teat  her  v.  TuTTier,  7  L.  T.  785  ;  11  W.  R. 
425. 

A  yeomanry  non-commissioned  officer  is  not  a 
volunteer,  within  26  &  27  Vict.  c.  65.  Humphrey 
V.  Bethell  1  L.  R.,  C.  P.  215  ;  12  Jur,  N.  S.  212 ; 
13  L.  T.  797  ;  14  W.  R.  457  ;  1  H.  &  R.  221. 

He  is  not,  therefore,  entitled  to  the  exemption 
from  toll  granted  to  volunteers  driving  to  their 
place  oi  exercise.    Ih. 

Katnre  of  Carriage.]— ^Spc  Regular  Ofpi- 
CEBS,  supra. 

Toll  at  Floating  Bridge.]—/^. 


6.  Billeting. 

In  what  Caaei.] — A  deputy  high  constable, 
appointed  by  parol  only,  may  billet  soldiers, 
under  the  Annual  Mutiny  Act.  Midhurst  v. 
WaUe,  3  Burr.  1259  ;  1  W.  Bl.  350. 

The  foot  guards  may  be  billeted  all  over  the 
kingdom,  as  well  j»s  the  other  troops.  Bea:  v. 
Calrart,  7  T.  R.  724. 

Horses  employed  in  drawing  artillery  are  bil- 
letable,  whether  they  belong  to  the  ordnance  or 
are  furnished  for  the  service  by  contract.  Bead 
V.  Willan,  2  Dougl.  422. 


6.  Courts-Martial. 

Who  may  Act.]— It  is  not  incident  to  the 
duty  of  the  office  of  a  commander-in-chief  of  a 
squadron  to  hold  a  court-martial  on  an  inferior 
officer.  Johnstone  v.  Sutton  (in  error^y  1  T.  R. 
493.  Affirmed  in  Dom.  Proc.  1  T.  R.  784 ;  1  Bro. 
P.  C.  76. 

Prohibition  to.] —The  court  will  not  direct  a 
writ  of  prohibition  to  a  court-martial  merely 
because  the  facts  which  establish  the  military 
offence  disclose  at  the  same  time  a  greater  offence 
(ex  gratill,  high  treason)  cognizable  by  the  civil 
courts,  provided  a  military  offence  is  clear  upon 
the  evidence.     Beg.  v.  McCarthy,  14  W.  R.  918. 

Courts-martial  in  this  country  have  jurisdiction 
over  all  persons  receiving  pay  as  soldiers,  but  are 
liable  to  the  controlling  authority  which  the 
courts  of  Westminster  shall  from  time  to  time 
exercise  for  the  purpose  of  preventing  them  from 
exceeding  their  jurisdiction.  Gramt  v.  Gould,  2 
H.  Bl.  69. 

The  court  will  not  grant  a  prohibition  to  pre- 
vent the  execution  of  the  sentence  of  a  court- 
martial  passed  against  A.,  who  has  received  pay 
as  a  soldier  (but  assumed  the  military  character 


merely  for  the  pnrpoee  of  recmiting  in  the  usual 
course  of  that  service),  though  the  proceedings 
of  the  court-martial  appeared  to  be  in  some  in- 
stances erroneoua    lo. 

A  writ  of  prohibition  cannot  issue  to  a  court- 
martial  after  sentence  pronounced  by  the  court 
and  ratified  by  his  Majesty,  and  execution  by 
dismissal  from  the  army,  in  pursuance  of  such 
sentence.  Boe,  In  re,  2  N.  &  M.  636  ;  5  B.  &  Ad. 
681. 

• 

Certiorari.] — An  officer  was  tried  by  court- 
martial,  and  sentenced  to  be  dismissed  from  the 
army.  He  applied  for  a  certiorari,  to  bring  np 
the  record  of  the  conviction,  alleging  that  the 
proceedings  of  the  court  which  tried  him  were 
without  jurisdiction  : — Held,  that  as  none  of  his 
civil  rights  were  affected  by  the  proceedings  of 
the  court-martial,  but  only  his  military  status, 
the  court  could  not  interfere.  Mansergh,  -Er 
parte,  1  B.  &  S.  400  ;  30  L.  J.,  Q.  B.  296 ;  7  Jur., 
N.  S.  825  ;  4  L.  T.  469  ;  9  W.  R.  703. 

The  court  has  no  jurfsdiction  to  quash  the 
proceedings  of  a  court-martial  holden  in  India, 
although  the  documents  are  in  the  custody  of 
the  judge-advocate  of  England.    lb. 

Time  for  Trial — Habeas  Corpus.] — ^The  court 
granted  a  rule  nisi  for  a  habeas  corpus,  on  behalf 
of  an  officer  under  military  arrest  for  charges  of 
misconduct,  on  an  affidavit  complaining  that  he 
had  not  been  brought  to  trial,  pursuant  to  the 
23rd  article  of  war,  as  soon  as  a  court-martial 
could  be  conveniently  assembled  ;  but,  it  being 
stated  upon  the  affidavit  of  the  judge-advocate 
general  in  answer,  that  proceedings  were  insti- 
tuted as  soon  as  could  conveniently  be,  and  ac- 
cording to  the  course  of  office,  and  that  the  trial 
had  been  postponed  partly  on  account  of  the 
absence  of  the  prisoner's  witnesses,  the  court 
discharged  the  rule.    Blake's  case,  2  M.  &  S.  428. 

Punifllunent  Abroad— Legality.] — By  the  Mu- 
tiny Act,  the  king  may  make  articles  of  war,  and 
constitute  courts-martial,  with  power  to  try  and 
punish,  as  well  in  Great  Britain  as  in  Gibraltar. 
By  a  subsequent  clause,  no  soldier  shall,  by  such 
articles  of  war,  be  subject  to  the  punishment  of 
death,  or  loss  of  limb,  within  Great  Britain 
(omitting  Gibraltar)  for  any  crime  not  expressed 
to  be  so  punishable  by  the  act.  Then,  by  the 
articles  of  war,  persons  found  guilty  by  a  court- 
martial  at  Gibraltar,  of  theft,  robbery,  or  of 
having  used  violence,  or  committed  any  oflfence 
against  the  persons  or  property  of  others,  "  shall 
suffer  death,  or  such  punishment,  accoiding  to 
the  nature  and  degree  of  the  offence,  as  by  the 
sentence  of  such  court-martial  shall  be  awarded : " 
— Heldy-that  a  court-martial  had  a  discretionary 
power  by  such  words,  and  was  not  restricted  to 
pass  such  sentence  on  a  delinquent  as  would  be 
warranted  by  the  law  of  England.  Bex  v. 
Suddis,  1  East,  306. 

Place  of  Imprisonment.] — By  the  Mutiny  Act. 
20  &  21  Vict.  c.  13,  s.  38,  the  place  of  im- 
prisonment of  persons  under  sentence  of  general 
courts-martial  shall  be  appointed  by  the  officer 
commanding  the  district  : — Held,  that  a  person 
imprisoned  under  sentence  of  a  general  court- 
martial  in  any  place  other  than  the  place  ap- 
pointed by  the  officer  commanding  the  district 
was  entitled  to  be  dischamd  summarily  by 
habeas  corpus,  unless  the  officer  commanding 
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the  district  shall  have  changed  the  place  bj  his 
order  in  writing  under  the  provisions  of  sect. 
41.  Allen,  Ex  parte,  30  L.  J.,  Q.  B.  38  ;  7  Jur., 
N.  S.  234  ;  3  L.  T.  468  ;  9  W.  R.  99. 

Ptijury  at] — Semble,  that  taking  a  false  oath 
before  a  court-martial  is  perjury  at  common  law. 
Reg,  T.  Heane.  4  6.  &  S.  947. 

Xvidenee.] — Courts-martial  are  bound  bj  the 
same  principles  and  rales  of  evidence  as  the 
courts  of  law.;  and  their  proceedings,  where 
not  otherwise  regulated  by  statute,  must  be  in 
accordance  therewith.  Ship  Bintnty,  1  East, 
312,  n.  ;  Stratford's  Catc,  1  East,  313. 

Proeoediagt  at,  Privileged.] — See  DawklM  v. 
Jlokehy  (Lord),  7  L.  R.,  H.  L.  744  ;  45  L.  J.,  Q.  B. 
8 ;  33  L.  T.  196  ;  23  W.  R.  931.  S,  P.,  Jlame  v. 
BeMinek  (^Lord),  4  Moore,  563  ;  2  B.  &  B.  130— 
Ex.  Ch.,  svjpra, 

7.  Abut  and  Navy  Agents. 

ChargM.] — By  59  Geo.  3,  c.  Ill,  army  agents 
were  entitled  to  make  the  usual  charge  for  pass- 
ing accounts  before  that  act ;  and  were  also  en- 
titled to  charge  commission  on  the  full  amount  of 
pay,  without  being  limited  by  the  money  actually 

C'ng  through  their  hands.    Drury  v.  Atkin*, 
lyn,  75. 

Liabilitj — Commisiion.] — ^An  army  agent  is 
responsible  for  the  price  of  commissions  sold  by 
him  for  an  officer  on  foreign  service.  Sturdy  v. 
Ro9s,  1  £sp.  450. 

And  as  to  Bights  to  Commisiion  Xonejs,  see 
Pat  and  Commission,  supra, 

Biseovery  at  suit  of  Grown.] — Information, 
nnder  4  Geo.  3,  c.  58,  by  the  crown,  against 
an  army  agent  for  a  discovery  and  production 
of  documents  with  a  view  to  an  account. 
Plesf,  that  the  accounts  had  been  settled  and 
closed  at  the  war-office,  by  the  issuing  of  the 
clearing  warrants,  and  that  the  moneys  imprested 
in  the  agent*s  hands  for  the  pay  or  arrears  of 
pay  of  officers,  were  held  by  him  as  the  banker 
or  private  agent  of  the  officers  by  whom  he  was 
appointed  ;  and  that  for  such  moneys  he  was  not 
accountable  to  the  crown  : — Held,  that  both  the 
pleas  were  bad,  for  that  the  clearing  warrants 
did  not  purport  on  the  face  of  them  to  be  a  final 
settlement  of  accounts,  and  that  an  army  agent 
was  a  pnblic  officer,  and  was  accountable  to  the 
crown  for  moneys  received  by  him  for  the  pay 
and  arrears  of  pay  of  officers.  Deare  v.  Att,- 
GtH.,  2  Dow  &  C.  377. 

Partnon.] — A  person,  coming  in  as  a  partner 
in  the  business  of  navy  agents,  in  general  takes 
the  joint  liability  of  debts  owing  to  a  customer 
by  the  old  firm,  although  the  customer  may  be 
wholly  unaware  of  his  having  joined  the  con- 
cern.   Scott  V.  Beale,  6  Jur.  N.  S.  569. 
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cal Law. 

IV.  Privilege  from  Arrest.— iSr  Execu. 

TION. 


L    ON  MESNE  PROCESS. 
1.    Debtor  quitting  England. 

Groundi  for  believing  that  Debtor  is  abont  to 
quit,  BniAoieney  ot]— It  must  be  shewn  that 
there  is  reasonable  ground  to  believe  that  the 
defendant  is  about  to  quit  England  to  avoid  the 
plaintiff's  action.  Harvey  v.  O'Meara,  7  D.  P.  C. 
725  ;  3  Jur.  629. 

Suspicion  merely  that  ho  is  about  to  leave 
England  is  not  sufficient.    lb. 

It  is  not  a  sufficient  excuse  to  prevent  the 
granting  of  a  capias,  that  the  defendant  is  an 
officer  in  the  army,  and  is  going  abroad  to  join 
his  regiment.  Larohin  v.  Willan,  4  M.  &  W. 
351  ;  1  H.  &  H.  332 ;  7  D.  P.  L.  11  ;  2  Jur.  970. 

An  affidavit,  that  the  defendant  was  a  lieu- 
tenant in  the  78th  regiment  of  foot,  which  regi- 
ment is  under  orders  to  embark  for  India  ;  and 
deponent  believes,  and  has  no  doubt,  that  it  is  his 
intention  to  embark  with  his  regiment,  and  quit 
England,  on  military  service,  for  India,  is  suffi- 
cient. Askenheim  v.  Colegrave,  2  D.  &  L.  642  ; 
13  M.  &  W.  620  ;  14  L.  J.,  Ex.  113  ;  9  Jur.  117. 

A  person  domiciled  in  Ireland,  and  about  to 
return  to  that  country,  after  a  temporary  sojourn 
in  England,  is  liable  to  be  held  to  bail  as  a  person 
about  to  quit  England.    Lamond  v.  Eiffe^  3  G, 
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&  D.  256  ;  3  Q.  B.  910 ;  12  L.  J.,  Q.  B.  12  j  6 
Jur.  1038. 

But  a  captain  of  a  steamer  trading  between  an 
English  port  and  Hamburgh,  and  about  to  depart 
on  one  of  his  regular  voyages,  is  not  Atkinson 
T.  Blake,  1  D.,  N.  S.  849  ;  6  Jur.  1113. 

An  attorney  about  to  quit  England  may  be 
arrested  notwithstanding  his  being  an  officer  of 
the  court.  Thomson  v.  Moore,  1  D.,  N.  S.  283  ; 
5  Jur.  1009  ;  S.  P.\  Flight  ^:  Cooke,  1  D.  &  L.  714  ; 
8  Jur.  125. 

It  is  not  necessary  for  a  deponent  to  swear  to 
his  own  belief  that  the  defendant  is  about  to 
leave  (the  country.  Willis  v.  Snook,  8  M.  &  W. 
147  ;  5  Jur.  679. 

An  affidavit  that  the  deponent  has  been  in- 
formed and  believes  that  the  defendant  is  about 
to  leave  England,  without  stating  from  whom  he 
obtained  the  information,  is  not  sufficieat.  Ora- 
ham  V.  Sandrinelli,  16  M.  &  W.  191 ;  4  D.  &  L. 
317;  16L.  J.,Ex.  67. 

But  an  order  may  be  made  on  an  affidavit  of 
the  plaintiff,  that  he  has  been  informed  and  be- 
lieves that  the  defendant  is  about  to  leave  Eng- 
land, provided  the  name  and  description  of  the 
person  from  whom  he  has  received  such  informa- 
tion are  stated.  Gibbons  v.  Spalding,  11  M.  & 
W.  173  ;  2  D.,N.  S.  811 ;  7  Jur.  21. 

A  party  was  held  to  bail  on  an  affidavit,  that  he 
had  obtained  money  at  the  Cape  of  Good  Hope  by 
means  of  a  forged  letter,  and  having  been  charged 
^ith  such  foigery  before  a  magistrate  here,  had 
been  discharged  f  on  the  ground  that  the  offence 
was  not  shewn  to  have  been  committed  in  this 
country;  that  it  was  believed  that  evidence  would 
be  obtained  of  offences  committed  in  this  country; 
and  that  the  parties  therefore  believed  that  it  was 
his  intention  immediately  to  quit  this  country. 
He  applied  to  the  court  to  be  discharged.  He  did 
not  deny  the  charges,  but  swore  that  he  did  not 
intend  to  quit  England.  The  court  refused  to 
discharge  him.  Moss  v.  MorUefiore,  1  H.  &  N. 
722. 

Dnration  of  Abtenoe.]  —  The  principle  by 
which  the  judges  are  guided  in  granting  a  capias 
is,  to  consider  whether  the  defendant's  contem- 
plated absence  is  likely  to  last  for  such  a  time 
that  when  the  plaintiff,  in  the  usual  course  of 
law  proceedings,  shall  be  entitled  to  take  the  de- 
fendant's body  in  execution,  he  is  not,  in  con- 
sequence of  such  absence,  likely  to  be  forth- 
coming. Larchin  v.  IVillan,  4  M.  &  W.  351  ;  1 
H.  &  H.  322  ;  7  D.  P.  C.  11  ;  2  Jur.  970. 

Intention  to  leaye  at  once  must  be  shewn.] — 
A  defendant  arrested  gave  bail  to  the  sheriff,  and 
shewed  that  he  had  no  intention  of  leaving  Eng- 
land at  the  time  when  the  arrest  took  place, 
although  he  intended  to  do  so  in  about  two 
months  afterwards : — Held,  that  the  arrest  was 
premature,  and  that  the  bail-bond  must  be  can- 
celled ;  although  the  plaintiff's  affidavits  stated 
that  in  consequence  of  a  commission  to  examine 
witnesses  abroad  no  final  judgment  could  be  ob- 
tained before  the  expiration  of  that  period.  Peg- 
ler  V.  HUlop,  1  Ex.  437 ;  5  D.  &  L.  223  ;  17  L.  J., 
Ex.  53  ;  11  Jur.  996. 

2.    Or  Bankbupts. 

English— Who  may  Arrest.  ]  —If  commissioners 
of  bankruptcy  issue  a  warrant  to  apprehend  a 
bankrupt,  and  direct  the  warrant  ^'  To  J.  A.  &  W.  S. 


our  messengers  and  their  assistants,*' this  warrant 
does  not  justify  the  apprehension  of  the  bankrupt 
by  any  one  who  is  not  in  the  presence,  actual  or 
constructive,  of  J.  A.  or  W.  S.;  and  therefore  B., 
who  was  the  assistant  of  W.  S.  in  his  business  of 
a  sheriff's  officer,  is  not  justified  in  apprehending 
the  bankrupt,  in  the  absence  of  W.  S.  &  J.  A., 
although  B.  has  the  warrant  in  his  possession. 
Bex  V.  WhalUy,  7  C.  &  P.  245. 


Validity  ofWarrant  of  Ck>mmitiiient]— The 


concluding  words  of  a  warrant  of  commitment 
must  be  so  limited  as  to  have  direct  reference  to 
the  offence  imputed  in  the  preceding  part ;  and 
therefore,  where  a  commitment,  after  reciting  that 
the  bankrupt  had  surrendered,  and  that  the  com- 
missioners examined  him  touching  his  trade,  and 
caused  such  examination*  to  be  reduced  into 
writing  and  read  over  to  him,  to  which  examina- 
tion the  bankrupt  did  refuse  to  sign  his  name 
(not  having  a  reasonable  objection  to  the  wording 
thereof  or  otherwise),  required  the  gaoler  to  de- 
tain the  bankrupt  in  custody  until  such  time  as 
he  should  submit  himself,  and  full  answer  make 
to  the  satisfaction  of  the  commissioners,  to  all 
such  questions  as  should  be  put  to  him,  and  sign 
and  subscribe  to  such  examination  as  aforesaid  : 
—Held,  void.  Leake,  Ex  parte,  9  B.  &  C,  234  ;  3 
Y.  &  J.  46. 

A  warrant  directed  to  the  messenger  of  the 
court,  and  to  his  assistants,  and  to  the  governor, 
or  keeper  of  Her  Majesty's  gaol  of  the  castle  of 
York,  is  sufficient,  without  naming  the  messenger. 
Lord,  Ex  parte,  16  M.  &  W.  462  ;  16  L.  J.,  Ex. 
118  r  11  Jur.  186. 

A  bankrupt  applied  for  a  habeas  corpus,  on  affi- 
davit, which  set  out  the  conclusion  only  of  the  war- 
rant as  follows :  "  which  answers  so  given  on  the 
same  several  examinations  as  aforesaid,  by  "  &c., 
*'  and  the  schedule  by  him  referred  to,  and  here- 
unto annexed  as  part  of  this  our  warrant,  not  being 
satisfactory  to  us  the  commissioners,  these  are 
therefore  to  will,' '  &c.  It  appeared  from  the  affi- 
davit that  the  bankrupt  had  been  several  times 
examined,  but  no  part  of  any  examination  was 
there  set  out : — Held,  that  no  defect  appeared  :  it 
not  being  necessary  that  the  warrant  should 
further  particularize  the  objections,  and  the  ex- 
aminations themselves  not  being  brought  before 
the  court.  Bauncey,  Ex  parte,  4  Q.  B.  668  ;  3 
G.  &  D.  640  ;  12  L.  J.,  Q.  B.  239  ;  7  Jur.  555. 

Since  8  &  9  Vict.  c.  48,  for  the  substitution  of 
a  declaration  for  an  foath  in  bankruptcy,  it  is 
illegal  for  a  commissioner  to  examine  a  bankrupt 
upon  oath  ;  and  a  warrant  of  commitment,  stating 
that  the  bankrupt  was  duly  sworn,  is  void.  Barns- 
den,  In  re,  1  B.  C.  Rep.  133  ;  3  D.  &  L.  748  ;  15 
L.  J.,  Q.  B.  234  ;  10  Jur.  879. 

In  a  warrant  for  the  committal  of  a  bank- 
rupt for  not  answering  satisfactorily,  it  is  sufficient 
to  state,  that  the  answers  of  the  bankrupt,  set  out 
in  the  examination,  are  not  satisfactoiy  ;  it  is  not 
necessary  to  state  which  of  them  are  not  so. 
Bauncey,  Ex  jf arte,  1  D.  &  L.  608  ;  12  M.  &  W. 
271 ;  13  L.  J.,  Ex.  165  ;  8  Jur.  829. 

It  is  not  necessary  in  a  warrant  of  a  commis- 
sioner in  a  district  where  there  are  two  commis- 
sioners, for  the  committal  of  a  bankrupt  for  not 
giving  satisfactory  answers  to  questions  pro- 
pounded to  him  touching  matters  relating  to  his 
trade,  dealings  and  estate,  to  allege  that  the  prose- 
cution of  the  fiat  was  allotted  to  him  the  commit- 
ting commissioner,  or  that  his  brother  commissioner 
was  absent  at  the  timOi     Ward,  In  re,  1  B.  C. 
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Rep.  127  ;  3  D.  &  L.  756  ;  15  L.  J.,  Q.  B.  233 ; 
10  Jur.  433  ;  S,  P.  Ramsden^  In  re,  1  B.  C.  Rep. 
133 ;  15  L.  J.,  Q.  B.  234  ;  10  Jur.  879. 

When  a  party  complaining  obtained  a  warrant 
tor  the  apprehension  of  the  party  ordered  to  be 
committed,  and  delivered  it  to  the  officer  by  whom 
it  was  executed,  and  afterwards  the  party  com- 
mitted was  discharged  on  his  own  application, 
and  various  orders  were  made  founded  on  the 
commitment,  and  it  afterwards  appeared  that  the 
warrant  was  by  an  oversight  not  sealed : — Held, 
that  the  commitment  was  invalid,  that  the  con- 
seqoential  orders  ought  to  be  discharged,  and  that 
the  party  committed  was  entitled  to  recover 
damages  from  the  party  obtaining  the  process. 
Van  SandaUf  Ex  parte,  1  De  Gex,  303. 

Seotcli  Fugitiy6.]~The  2  &  3  Vict.  c.  41,  s.  18 
(similar  to  19  &  20  Vict.  c.  79,  s.  47.)  empowered 
the  Lord  Ordinary  to  grant  to  the  debtor  a  war- 
rant of  protection  or  liberation  ;  and  the  warrant 
granting  protection  or  liberation,  or  a  copy  thereof, 
certified  by  one  of  the  bill  chamber  clerks,  shall 
protect  or  liberate  the  debtor  from  arrest  or  im- 
prisonment in  Great  Britain  and  Ireland,  and  her 
Majesty's  other  dominions,  for  civil  debt  con- 
tracted previous  to  the  date  of  sequestration  ;  but 
such  warrant  of  protection  or  liberation  shall  not 
be  of  any  effect  against  the  execution  of  a  warrant 
of  arrest  or  imprisonment  in  meditatione  fugas  : 
—Held,  that  a  departure  from  England,  for  the 
purpose  of  returning  to  Scotland,  was  not  a  medi- 
tatio  .fngae  within  this  exception,  and  that  the 
debtor,  having  been  arrested  after  such  order  of 
protection  was  granted,  was  entitled  to  his  dis- 
chaige.  M'Ore^or  v.  FUktn,  5  D.  &  L.  722  ;  17 
L.J.,Q.  B.  186. 

Where  a  Scotch  bankrupt  obtains  a  warrant 
of  protection,  and  is  afterwards  arrested  in 
England  for  a  prior  debt,  the  court  is  bound  to 
discharge  him,  although  it  is  alleged  that  the 
bankruptcy  is  fraudulent  and  collusive,  and 
that  there  was  no  trading.  0*Brien  t,  Dow,  26 
L.  J.,  C.  P.  96  ;  3  Jur.,  N.  S.  318. 

By  19  &  20  Vict.  c.  79, 8. 47,  a  warrant  granting 
protection  shall  protect  the  debtor  from  arrest  in 
Great  Britain  and  Ireland,  and  her  Majesty's  other 
dominions,  for  civil  debt  contracted  previous  to 
the  sequestration  ;  but  such  warrant  shall  not  be 
of  any  effect  against  the  execution  of  a  warrant 
of  apprehension  in  meditatione  fugse: — Held, 
that  the  exception  was  not  confined  to  the  warrant 
in  meditatione  fugas  peculiar  to  Scotland,  but  ex- 
tended to  analogous  process  in  other  parts  of  the 
Qaeen's dominions.  JJutton  v.  Hally^  2  B.  &  8. 748  ; 
31  L.  J.,  Q.  B.  297  ;  7  Jur.,  N.  8.  99  ;  7  L.  T.  627. 

Therefore,  a  Scotch  debtor,  who  has  obtained  a 
warrant  of  protection,  and  comes  to  England,  is 
liable  to  be  arrested  on  a  capias  under  1  &  2  Vict, 
c.  110,  8.  3,  when  he  is  about  to  leave  this  country 
for  New  Zealand.    Ih, 


3.  Fob  what  Debt  ob  Damages. 

TTnder  1  ft  2  Viet.  e.  110,  s.  8.]— A  judge,  by 
consent  cf  the  parties  in  a  cause,  ordered,  that, 
on  payment  of  the  debt  and  costs,  the  costs  down 
and  the  debt  in  six  months,  all  further  proceed- 
ings should  be  stayed.  The  defendant  paid  the 
costs  in  pursuance  of  the  order : — Held,  that  the 
plaintiff  could  not,  within  the  six  months,  obtain 
an  order  to  arrest  the  defendant.  Ball  v.  Stan- 
ley,  6  M.  &  W.  396;  8  D.  P.  C.  344;  4  Jur.  561. 

Although  it  distinctly  appears  that  he  is  about 


to  leave  the  kingdom,  unless  a  stipulation  reserv- 
ing to  the  plaintiff  the  power  of  applying  for  a 
capias  in  that  event  is  inserted  in  the  first  judge's 
order.    lb. 

Semble,  where  an  affidavit  discloses  a  cause  of 
action  for  unliquidated  damages  only,  it  should 
specify  the  amount  of  damage  sustained.  Bul- 
lock V.  Jenkifu,  1  L.  M.  &  P.  645 ;  20  L.  J.,  Q.  B.  90. 

Where,  however,  a  judge  had  granted  an  order 
upon  an  affidavit  which  did  not  contain  such  a 
&tat«ment,  the  court  refused  to  rescind  the  order, 
or  to  discharge  the  defendant  out  of  custody  ;  as 
the  judge  might  have  been  satisfied  upon  the 
facts,  that  the  plaintiff  had  sustained  damage  to 
the  amount  for  which  he  had  ordered  the  defen- 
dant to  be  held  to  bail.    lb, 

A  capias  is  not  grantable  in  an  action  by  in- 
dorsee of  a  bill  of  lading  against  the  master  of 
the  vessel,  for  a  deceit  in  the  representation  in 
the  bill  of  lading  signed  by  him,  that  the  goods 
were  shipped  in  good  order  and  well-conditioned. 
Oadttden  v.  M'Lean,  9  C.  B.  283,  sed  quasre. 
See  18  &  19  Vict.  c.  Ill,  s.  3. 

A  capias  is  an  improper  proceeding  in  an  action 
on  a  scire  &cias.  Agasniz  v.  Palmer^  1  D.  &  L. 
18 ;  6  Scott,  N.  R.  603 ;  6  M.  &  G.  697 ;  12  L.  J., 
C.  P.  245 ;  7  Jur.  972. 

A  garnishee  against  whom  a  judgment  creditor 
has  obtained  leave  to  proceed  by  writ  calling 
upon  him  to  shew  cause  why  there  should  not  be 
execution  against  him  under  the  17  &  18  Vict.  c. 
125,  s.  64,  cannot  be  held  to  bail  or  arrested  under 
1  &  2  Vict.  c.  110,  8.  2.  Horner  v.  Luff,  3  B.  & 
S.  818. 

A  party  cannot  be  held  to  bail  for  arrears  of  a 
fee  farm  rent  issuing  oiit  of  premises  situate  in 
Scotland.     M^Kenzie  v.  Johtuton,  1  Scott,  694. 

Second  Arreft  for  fame  Came.]— A  defendant 
was  arrested  for  70^,  but  it  appearing  that  to 
part  of  that  amount  the  defendant  had  a  defence 
under  the  Statute  of  Limitations,  it  was  agreed 
that  he  should  be  discharged  out  of  custody  on 
giving  a  bill  of  exchange  for  30Z.  drawn  by  a 
third  person,  and  accepted  by  himself.  The  de- 
fendant having  been  arrested  on  the  bill : — Held, 
that  the  defendant  was  not  entitled  to  be  dis- 
charged out  of  custody,  as  having  been  a  second 
time  arrested  for  the  same  debt.  Hamber  v. 
Cooper,  2  C,  Mv  &  R.  148 ;  3  D.  P.  C.  671 ;  1 
Gale,  103 ;  5  Tyr.  718. 

A  foreigner  resident  abroad  having  been  ar- 
rested during  a  visit  to  this  country  on  an 
affidavit  for  money  lent  abroad,  and  having  been 
discharged  on  the  grotmd  of  a  composition  made 
abroad,  and  denied  by  the  plaintiff,  and  having 
been  again  arrested  on  an  affidavit  on  a  promise 
in  the  agreement  of  composition,  to  pay  the  resi- 
due of  the  debt  when  he  should  be  of  ability, 
and  the  affidavits  leaving  the  cause  of  action 
doubtful : — Held,  that  there  was  no  sufficient 
ground  for  again  discharging  the  defendant  from 
custody,  although  there  might  be  an  equitable 
ground  for  reducing  the  amount  of  bail.  Barker 
V.  Zindholtj  11  W.  R.  68. 

After  Proceedings  in  Foreign  and  Colonial 
Courts.^ — After  an  arrest  in  a  foreign  country, 
upon  a  judgment  obtained  there,  the  defendant, 
having  escaped,  may  be  arrested  here  in  an  action 
on  that  judgment.  ,Aliven  v.  Fumivaly  1  D.  P. 
0.  614 ;  S.  P.,  Maule  v.  Murray,  7  T.  R.  470. 

There  is  no  objection  to  an  arrest  here,  after 
an  arrest  in  a  foreign  country,  where  it  does  not 
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distinctly  appear  that  the  defendant  could  have 
the  same  redress  and  benefit  by  the  proceedings 
abroad  as  here.     Imlay  v.  Ellvfgen,  2  East,  463. 

So  one  f  oreiRTier  may  arrest  another  in  England 
for  a  debt  which  accrued  in  Portugal  while  both 
resided  there,  though  the  Portuguese  law  docs 
not  allow  of  arrest  for  debt.  De  la  Vega  v. 
Vianna.l  R  &  Ad.  284. 

A  defendant  may  be  held  to  bail  in  this  country 
notwithstanding  proceedings  had  for  the  same 
cause  of  action  in  Scotland,  such  proceedings  not 
enuring  to  deprive  the  party  of  his  liberty  there, 
and  the  debt  being  unsatisfied.  Sftarp  v.  John- 
9on,  2  Scott,  407. 


4.  Affidavit  of  Cause  op  Action. 

a.  Form  of. 

Intitling.] — An  affidavit  of  debt  sworn  before 
a  commissioner  need  not  be  intitled  in  any  court. 
Urqvhart  v.  Dick,  2  D.  P.  C.  17. 

An  affidavit,  not  intitled  in  any  court,  the 
jurat  of  which  stated  it  to  be  sworn  before  a 
commissioner  of  Queen's  Bench,  Common  Pleas 
and  Exchequer,  is  sufficient.  Ferguson  v.  Ma h on, 
W.,  W.  &  D.  605. 

An  affidavit  need  not  be  intitled  in  the  cause, 
if  made  before  the  writ  of  summons  is  sued  out. 
Si'lu'lleter  v.  Cohen,  9  D.  P.  C.  277 ;  7  M.  &  W. 
389  ;  5  Jur,  74. 

It  is  no  objection  to  an  affidavit  that  it  is  sworn 
before  the  writ  of  summons  is  issued,  and  is 
headed  with  the  name  of  the  court,  and  also  des- 
cribed in  the  heading  as  "between"  the  parties, 
designated  in  such  heading  as  ''plaintiff''  and 
"defendant."  Ilargreares  v.  Ilayes,  5  El.  k.  Bl. 
272 ;  24  L.  J.,  Q.  B.  281 ;  1  Jur.,  N.  S.  521. 

Where  a  defendant  was  arrested  by  a  wrong 
name,  the  affidavit  to  ground  a  motion  that  the 
bail-bond  be  delivered  up  to  be  cancelled  must 
be  intitled  in  the  defendant's  right  name,  "sued 
by  the  name  of."  Finch  v.  Cochen,  2  C.  &  M. 
412 ;  2  D.  P.  C.  383 ;  4  Tyr.  285. 


"Who  may  make.] — It  is  not  necessary  that  the 
creditor  should  himself  swear  to  the  debt;  it 
suffices  for  another  person  to  ^wear  positively 
that  the  defendant  is  indebted  to  the  plaintiff, 
without  shewing  that  the  deponent  is  the  agent 
of,  or  connected  with,  the  plaintiff.  King  v. 
Tnmcr  QLord),  1  Chit.  58;  K  P.,  Pieferit  v. 
Lnytjes,  1  B.  &  P.  1 ;  Short  v.  Campbell,  3  D.  P. 
C.  487. 

And  without  shewing  the  deponent's  means  of 
knowledge  of  the  existence  of  the  debt.  Jlolli- 
day  V.  Zaweg,  4  Scott,  354 ;  3  Bing.  N.  C.  541  ; 
5D.  P.  C.  485;  IJur.  151. 

Consequently,  it  is  no  objection  that  it  states 
that  the  plaintiff  resides  in  a  foreign  country, 
and  that  it  does  not  appear  how  the  deponent 
could  know  that  fact.  Andrioni  v.  Morgan,  4 
Taunt.  231. 

An  affidavit  made  by  a  person,  who  described 
himself  as  agent  and  collector  to  the  plaintiff,  an 
hotel  keeper,  is  sufficient.  Short  v.  Campbell, 
8  D.  P.  C.  487  ;  1  Gale,  60. 

In  an  action  by  the  assignees  of  a  bankrupt,  a 
positive  affidavit,  made  by  the  clerk  to  the  plain- 
tiff's attorney,  is  sufficient.     Anon.,  1  Chit.  58,  n. 

So  an  affidavit  by  a  bankrupt,  for  his  assignees. 
Tuclier  V.  Francis^  4  Bing.  142  ;  12  Moore,  347, 


b.  Must  be  poaitive. 


Generally.] — ^An  affidavit  to  hold  to  bail  must 
shew  on  what  account  the  debt  became  due. 
PolUri  V.  De  Sauza,  4  Taunt  154  ;  S.  P.,  Cooke 
V.  Dobree,  1  H.  Bl.  10. 

And  the  statement  of  the  cause  of  action  must 
be  positive.  Van  Masel  v,  Jvlian,  1  Wils.  231  ; 
S,  P,,  Pomp  V.  Ltidrigson^  2  Burr.  655 ;  Cham^ 
pion  V.  Gilbert,  4  Burr.  2126. 

An  affidavit,  that  the  defendant  is  indebted 
"  for  money  paid,  laid  out,  and  expended,  and 
wages  due  to  the  plaintiff  for  his  services  on 
bouxl  the  defendant's  ship,"  is  sufficient,  without 
expressly  stating  that  the  debt  is  due  from  the 
defendant.  Symons  v.  Andreios,  1  Marsh.  317  ; 
6  Taunt.  752. 

An  affidavit  for  the  price  of  goods  guaranteed 
by  the  defendant,  without  shewing  on  what  terms, 
or  that  the  time  for  payment  had  expired, is  bad. 
Angus  v.  Robilliard,  2  D.  P.  C.  90. 

An  affidavit  to  hold  to  bail,  stating  simply  tliat 
the  defendant  is  "  well  and  truly  indebted  to  the 
plaintiff  for  money  lent  and  goods  sold  and  de- 
livered," is  bad,  as  not  stating  the  cause  of  action 
with  sufficient  precision.     Ilandley  v.  Francht\ 

2  L.  R.,  Ex.  34  ;  36  L.  J.,  Ex.  32  ;  15  L.  T.  252  ; 
15  W.  R.  158. 

Beference  to  Boeumenti.] — An  affidavit  by  a 
third  person,  that  the  defendant  is  indebted  to 
the  plaintiff  in  certain  sums,  and  that  the  de- 
ponent is  more  strongly  and  better  assured  that 
the  said  sums  of  money  are  due,  by  means  of  the 
deponent's  having  transmitted  to  him,  and  in  his 
custody,  certain  documents,  is  sufficient.  Drotcn 
V.  Phepoe,  3  Dougl.  370. 

So,  a  statement  that  the  defendant  "is  in- 
debted, as  appeared  by  an  account  stated  and 
under  the  defendants  own  hand."  Anon,,  1 
Wils.  121. 

So,  "  that  the  defendant  is  indebted  in  20/. 
according  to  the  bill  delivered  by  the  plaintiff 
to  the  defendant."  Williams  v.  Jackson,  3  T. 
R.  575. 

So,  that  the  defendant  is  indebted  on  a  bill  of 
exchange,  as  "  appears  by  such  bill."  Jtollin 
V.  Mills,  1  Wils.  279  ;  S.  >.,  Bi-ight  v.  Purrier, 

3  Burr.  1687  ;  Bull.  N.  P.  269. 

So  that  the  defendant  was  indebted  in  such  a 
sum,  as  the  deponent  computes  it,  is  sufficient. 
Moultby  V.  Ricnardsim,  2  Burr.  1032, 

Kxecntorg.] — An  affidavit  by  an  executor 
stating  the  debt  to  be  due.  "  as  appears  by  the 
testator's  books,"  is  not  sufficient,  without  the 
words  "  and  which  the  deponent  believes  to  be 
true."  Graham  v.  Ilamm&nd,  2  B.  &  P.  298  ; 
S.  P.,  Sheldon  v.  Daker,  1  T.  R.  8. 

Partners.] — An  affidavit  for  money  lent  by  the 
plaintiff  and  his  late  copartners,  C.  and  D.,  is  in- 
sufficient, inasmuch  as  it  does  not  shew  that  C. 
and  D.  were  dead.  Morrall  v.  Parker,  3  M.  & 
W.  65  ;  M.  &  H.  361  ;  6  D.  P.  C.  123  ;  &  P., 
Edgar  v.  Matt,  1  H.  &  W.  108. 

An  affidavit  for  a  debt,  stated  therein  to  be 
due  to  A.  and  B.,  is  good,  though  the  plaintiffis 
are  partners,  and  are  not  stated  to  be  so  in  the 
affidavit.  JJodJicld  v.  Pad  more,  5  B.  &  Ad, 
1095. 

Hnsband  and  Wife.]— An  affidavit,  for  goods 
sold  and  delivered  to,  and  for  money  paid  aoid 
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laid  out  for  the  wife  of  the  defendant,  before  his 
intermarriage  with  her,  no  request  being  stated, 
is  insufficient.  Gray  v.  Shepherd^  3  D.  P.  C, 
442. 

In  an  action  by  husband  and  wife  against  hus- 
band and  wife,  an  affidavit  to  hold  to  bail  stated 
the  defendant  to  be  indebted  "  for  goods  delivered 
and  sold  by  the  plaintiff's  wife  to  the  defendant's 
wife,"  not  stating  the  transaction  to  have  taken 
place  before  their  respective  marriages.  The  de- 
fendant, having  failed  in  an  attempt  to  justify 
ball,  moved  to  set  aside  the  bail-bond,  on  the 
ground  of  the  above  irregularity.  The  court  dis- 
charged the  rule  on  terms.  Morgan  v.  Davies, 
1  Scott,  93. 

In  an  action  by  husband  and  wife,  administra- 
trix, on  a  bond  given  to  the  intestate,  it  is  no 
objection  to  the  affidavit  that  the  defendant  is 
alleged  to  be  indebted  to  the  husband  and  wife, 
administratrix ;  or  that  the  affidavit  omits  to 
state  that  the  deceased  died  intestate,  or  to  whom 
the  sum  mentioned  in  tlie  condition  is  made  pay- 
able ;  the  same  degree  of  precision  not  being 
required  in  an  affidavit  as  in  a  declaration. 
(hpptn  V.  Potter,  4  M.  &  Scott,  272  ;  10  Bing. 
441  ;  2  D.  P.  C.  785. 

Bankrupt's  Assignees.] — ^An  affidavit,  by  the 
assignee  of  a  bankrupt  for  a  sum  of  money  "  for 
interest  agreed  to  be  paid  by  the  defendant,  as 
appears  to  this  deponent  by  the  books  of  account 
of  the  bankrupt,  and  as  this  deponent  verily 
believes  to  be  true,"  is  sufficient.  Harrison  v. 
Tymer,  4  D.  P.  C.  72  ;  1  H.  &  W.  346. 

Foreign  Xoney  and  Claims.] — An  affidavit, 
made  before  a  British  consul  in  a  foreign  country, 
stated  that  the  defendant  was  indebted  to  the 
plaintiff  in  a  certain  number  of  pounds  sterling  : — 
Held,  that  the  affidavit  was  insufficient,  inas- 
much as  it  did  not  appear  with  certainty  whether 
the  defendant  was  indebted  in  British  or  Irish 
sterling  money.  It  ought  to  have  said  "  pounds 
sterling,  English."  PicJtardo  v.  3lachado,  7  D. 
&  R.  478  ;  4  B.  &  C.  886. 

An  affidavit  that  the  defendant  was  indebted 
to  the  plaintiff,  "  as  liquidator  of  an  estate  duly 
appointed  by  the  law  of  France,"  is  defective 
for  not  shewing  that  the  plaintiff,  as  liquidator, 
is  by  the  law  of  France  entitled  to  sue.  Tenon 
V.  Afars,  3  M.  &  R.  38 ;  8  B.  &  C.  638.  See 
Alivim  V.  Futmhal,  1  C.  M.  &  R.  277. 

But  an  affidavit  that  A.  was  indebted  to  B.  for 
goods  sold  and  delivered  in  Holland^and  that 
the  debt  was  assigned  to  C.  according  to  the  laws 
of  that  country,  and  that  the  assignee  of  a  debt 
may  sue  the  debtor  according  to  the  laws  of 
Holland,  **  as  deponent  is  informed  and  believes," 
is  sufficient  to  hold  the  defendant  to  bail  in  this 
country,  Scuerhop  v.  Schamanuelj  4  D.  &  R. 
180. 

0.  Defendant's  Benefit. 

Xoflt  be  fbr.] — ^An  affidavit  for  goods  sold  and 
delivered,  and  materials  found  and  work  done 
by  the  deponent  for  the  defendant,  is  bad  for 
not  stating  that  the  goods  were  sold  and  de- 
livered to,  and  the  work  done  for,  the  defendant. 
Young  v.  Oatien,  2  M.  &  S.  603  ;  8.  P.,  Bell  v. 
Thrujpp^  2  B.  &  A.  596. 

When  Bnffidently  Stated.]— But  an  affidavit 
that  the  defendant  was  indebted  **  for  the  hire  of 
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carriages  of  the  plaintiff  to  and  for  the  use  of  the 
defendant,"  is  sufficient,  without  stating  that 
they  were  hired  of  the  plaintiff,  or  by  whom  they 
were  hired.  Brovm,  v.  Oarniert  2  Marsh,  83  ;  6 
Taunt.  389. 

An  affidavit  that  the  defendant  was  indebted 
to  the  plaintiff  for  the  hire  of  a  berth  on  board  a 
vessel  of  the  plaintiff,  let  by  the  plaintiff  to  the 
defendant  at  his  request,  held  sufficient,  and  that 
it  was  not  necessary  to  shew  actual  enjoyment. 
Shepherd  v.  O'Brien,  1  M.  &  W.  601  ;  2  Gale, 
120  ;  5  D.  P.  C.173. 

An  affidavit  for  money  paid,  laid  out  and  ex- 
pended "  to  and  for  the  use  and  on  account  of 
the  defendant "  is  sufficient.  Harrison  v. 
Tvrner,  4  D.  P.  C.  72 ;  1  H.  &  W.  346. 

An  affidavit  that  the  defendant  was  indebted 
to  the  plaintiff  in  20Z.  for  money  lent  on  a  bill  of 
exchange,  drawn  by  S.,  accepted  by  the  de- 
fendant, and  overdue  and  unpaid,  was  held  suffi- 
cient, without  saying  '*  lent  to  the  defendant." 
Bennett  v.  Dawson,  4  Bing.  609;  1  M.  &  P. 
594. 

An  affidavit,  "  for  money  paid,  lent  and  ad- 
vanced by  the  plaintiff  to  the  defendant,  and  at 
his  request,"  is  bad,  for  not  distinctly  shewing 
that  the  money  paid  was  paid  to  the  use  of  the 
defendant,  and  at  his  request.  Frichs  v.  Poole, 
4  M.  &  R.  48  ;  9  B.  &  C.  643. 

An  affidavit  that  the  defendant  was  indebted 
to  the  deponent  ^'  for  materials  found  and  pro- 
vided, goods  sold  and  delivered  and  work  and 
labour  done  and  performed  by  the  deponent  to 
and  for  the  use  and  benefit  of  the  defendant, 
and  at  his  request"  is  sufficient.  Lucas  v. 
Ooodmin,  4  Scott,  300  ;  3  Hodges,  32 ;  &  P., 
IlugJies  V.  Sutt07i,  3  M.  &  S.  78. 

An  affidavit,  for  work  done  by  the  plaintiff 
for  the  defendant,  as  his  servant,  is  sufficient. 
Bli^s  V.  Atkins,  5  Taunt.  756  ;  1  Marsh,  317,  n. 

It  is  a  sufficient  statement  of  the  cause  of 
action,  that  it  is  for  the  use  and  occupation  of 
premises  of  the  creditor  ;  and  if  the  statement 
proceeds  to  say,  as  tenant  thereof,  it  is  no  objec- 
tion that  there  was  not  added,  to  the  creditor. 
Lee  V.  Sellwood,  9  Price,  322. 

d.  Defendant's  Beaneet. 

Xnit  Allege.] — In  an  affidavit  for  the  agist- 
ment of  cattle,  it  must  be  alleged  that  they  were 
agisted  at  the  request  of  the  defendant.  Smith 
V.  Heap,  5  D.  P.  C.  11 ;  2  H.  &  W.  89. 

An  affidavit  for  money  paid  to  and  for  the  use 
of  the  defendant,  which  did  not  state  that  the 
money  was  paid  at  the  request  of  the  defendant, 
was  held  bad.     Marshall  v.  Davison,  2  Tyr.  315. 

So,  in  another  case,  in  K.  B.,  an  affidavit  for 
money  lent,  and  for  goods  sold  and  delivered,  and 
for  work  and  labour  done,  is  irregular  if  it  omits 
to  state  that  it  was  "  at  the  instance  and  request 
of  the  defendant,"  although  it  stated  that  it  was 
"  to  and  for  his  use,  and  on  his  behalf."  Dwrn^ 
ford  V.  Messiter,  5  M.  &  S.  446. 

But  in  one  case  an  affidavit  for  work  done 
for  the  defendant,  without  adding  "  at  his  re- 
quest, was  held  sufficient."    Anon,  1  Chit.  331. 

An  affidavit  for  money  paid  for  the  use  and 
benefit  of  the  defendant,  without  adding  "  at 
his  request,"  was  held  insufficient.  Pitt  v.  ^lew, 
3  M.  &  R,  129  ;  8  B.  &  C.  664. 

But  in  C.  P.,  it  was  held,  that  an  affidavit  for 
money  paid  for  a  defendant  and  advanced  to  him 
need  not  state  a  request,  as  it  was  said  that  such 
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request  must  be  generally  inferred.     Berry  v. 
Fernandas,  8  Moore,  332  ;  1  Bing.  338. 

An  affidaYit,  stating  that  defendant  was  in- 
debted to  plaintiffs  in  1302.  and  upwards,  for 
work  and  labour  done,  and  for  paper  found  by 
plaintifEs  and  their  servants,  in  and  about  the 

Erinting  of  a  certain  book  of  defendant's,  and  at 
is  request,  was  held  to  be  sufficient  to  shew 
that  the  work  was  done,  and  the  materials 
found  for  the  defendant  at  his  instance.  Oale 
V.  Leekie,  6  M.  &  S.  228. 

An  affidavit  that  the  defendant  "  before  and 
at  the  time  of  the  commencement  of  this  suit, 
was,  and  still  is,  justly  and  truly  indebted  to 
the  deponent  in  100/.  for  work  done,  and 
materials  for  the  same  provided,  and  goods 
manufactured  and  made  by  the  deponent  for 
the  defendant,  and  at  his  request,"  is  bad. 
Ponti/ex  v.  De  Maltzoff,  1  Ex.  436  ;  17  L.  J., 
Ex.55. 

An  affidavit  that  the  defendant  was  indebted 
to  the  deponent  in  337Z.,  that  is  to  say,  267/.  16«., 
being  the  amount  of  debt,  and  69/.  4«.,  the 
amount  of  costs,  respectively  paid  by  the  de- 
ponent to  C.  in  an  action  on  a  bill  of  exchange 
drawn  by  B.  and  accepted  by  the  deponent  on 
the  request  of  the  defendant,  conveyed  through 
B.,  or  his  clerk,  and  for  the  accommodation  of 
the  defendant  : — Held,  that  the  affidavit  was  not 
vitiated  by  the  statement  of  the  medium  of  the 
request,  and  that  it  disclosed  a  good  cause  of 
action  for  the  costs.  Stratton  v.  Mathew^j  3 
Ex.  48 ;  6  D.  dc  L.  229  ;  18  L.  J.,  Ex.  5  ;  12  Jur. 
924.    See  aUo  cases  ante, 

e.  Affreementa. 

Generally.^  —  An  allegation  "that  the  de- 
fendant was  mdebted  in  a  certain  sum  upon  and 
by  virtue  of  a  charter-party  of  affreightment, 
bearing  date,  &c.,  for  and  on  account  of  the  hire 
of  a  ship  called  the  S.,  let  to  hire  by  the  plaintiff 
to  the  defendant,  and  by  him  taken  for  a  voyage 
from  the  port  of  L.  toP.  :  "—was  held  sofficiently 
certain.  Sheen  v.  McGregor,  8  Moore,  107 ;  1 
Bing.  242. 

Stating  that  the  defendant  was  indebted  to  the 
plaintiff  by  virtue  of  articles  of  agreement,  by 
which  the  latter  agreed  to  sell  and  the  former 
agreed  to  purchase  certain  lands,  and  that  the 
defendant  had  been  let  into  possession  in 
pursuance  of  the  agreement,  is  insufficient, 
without  stating  that  a  conveyance  had  been 
tendered  to  the  defendant.  Yonng  v.  Dowlman, 
2  Y.  &  J.  31. 

Where  a  plaintiff  seeks  to  hold  a  defendant  to 
bail  for  a  sum  of  money  to  which  he  alleges 
he  has  rendered  himself  liable  for  the  defendant, 
he  must  shew  clearly  that  the  liability  has  been 
incurred.  Ibwnsend  v.  Bams,  1  D.  P.  C.  662  j 
2  C.  &  J.  468. 

It  is  not  sufficient  to  state  "  that  the  defendant 
was  indebted  for  money  lent  by  the  plaintiff  to 
the  defendant  for  the  use  of  another,  and  for 
which  the  defendant  promised  to  be  accountable 
and  to  repay,  or  caused  to  be  secured  to  the 
plaintiff,"  it  not  appearing  in  the  affidavit,  but 
that  the  money  had  been  secured  according  to 
the  agreement.    Jacks  v.  Pemherton,  5  T.  R.  552. 

An  affidavit  that  the  defendant  was  indebted 
in  1,000/.  "under  an  agreement  in  writing, 
whereby  the  defendant  undertook  to  pay  the 
plaintiff  the  balance  of  accounts,  which  balance 
18  due  and  nnpaid,"  without  stating  that  the 


balance  was  1,000/.,  was  held  to  be  defective. 
Hatfield  v.  Linguard,  6  T.  R.  217. 

Coniideration  for.] — An  affidavit  on  articles 
of  agreement  should  state  the  consideration. 
Walker  v.  Gregory,  I  D.  P.  C.  24. 

An  affidavit  "that  the  defendant  was  indebted 
in  1,000/.  upon  and  by  virtue  of  a  memorandum 
in  writing,  signed  by  the  defendant,  whereby  he 
promised  the  plaintiff,  that,  when  he  returned 
in  the  month  of  March  or  April  then  next,  he 
would  marry  her,  or  pay  her  1,000/.,"  without 
shewing  any  mutual  consideration  on  the  part 
of  the  plaintiff  to  sustain  the  defendant's  pro- 
mise, is  insufficient,  as  a  court  can  take  nothing 
by  intendment  in  an  affidavit.  Ma4*pherson  v. 
Lovie,  2  D.  &  R.  69 ;  1  B.  &  C.  108. 

An  affidavit  that  defendant  was  indebted  to 
plaintiff  in  a  certain  sum,  under  a^deed  by  which 
defendant  had  covenanted  to  pay  certain  sums, ' 
"at  certain  times,  and  on  certain  events  past 
and  happened,"  is  sufficient.",  Barnard  v.  Xeville, 
3  Bing.  126  ;  10  Moore,  475. 

But,  an  affidavit  stating  that  the  defendant 
was  indebted  to  the  plaintiff  so  much  "for 
interest  money,  under  and  by  virtue  of  an  agree- 
ment," is  not  sufficient  Brook  v.  Trist,  10  East^ 
358. 

Stating  that  the  plaintiff  had  furnished  goods 
to  the  amount  of  2,000/.  to  N.,  for  whom  the  de- 
fendant undertook  to  be  answerable;  that  N. 
had  since  failed,  and  paid  4«.  in  the  pound  only; 
and  that  1,000/.  remained  due  to  the  plaintiff  :— 
Held,  sufficient.  Collins  v.  Wallis,  11  Moore, 
248. 

Where  there  is  a  Penalty.] —A  party  cannot 
be  held  to  bail  for  a  penalty,  but  only  for  the 
sum  secured  by  the  penalty.  Hatfield  v.  JAn- 
guard,  6  T.  R.  217  ;  S,  P,,  Edwards  v.  Williaws, 

5  Taimt.  247. 

Therefore,  in  an  action  upon  a  bond  condi- 
tioned for  an  indemnification,  the  defendant 
ought  not  to  be  held  to  bail  for  the  penalty,  but 
only  for  the  amount  of  the  damage  incurred. 
Kirk  V.  Strickland,  2  Dougl.  449. 

A  defendant  may  be  arrested  for  sums  paid  by 
plaintiff  as  obligor  of  an  indemnity  bond,  as  for 
liquidated  damages,  if  the  sum  the  plaintiff  has 
been  called  on  to  pay  can  be  ascertained.  Ander- 
son  V.  Bell,  2  Tyr.  732 ;  2  C.  &  J.  630. 

Upon  a  bond  conditioned  for  paying  a  less  sum 
by  instalments  and  interest,  though  a  part  only 
of  the  instalments  is  dae,  the  obligee  may  arrest 
for  the  aggregate  amount  of  all  the  instadments, 
and  the  interest  accrued  due  before  the  action 
brought.  Talbot  v.  Hodson,  6  Marsh.  527 ;  7 
Taunt.  251. 

• 

f.  Awards. 

Snhmisiion  to  Arbitration.] — An  affidavit  on 
an  award  ought  to  state  the  fact  of  the  sub- 
mission to,  and  the  making-  of,  the  award ;  and 
that  the  money  was  due  at  a  day  past.  Awm,, 
1  D.  P.  C.  5. 

Bireoting  Honey  to  be  Paid  on  Demand.] — An 

affidavit  on  an  award,  directing  money  to  be 
paid  upon  demand,  not  alleging  a  demand,  is  in- 
sufficient   Driver  v.  Hood,  1  M.  &  R.  824  ;  7  B, 

6  C.  494. 

For  Samagei.]-— But  an  affidavit  "f^r  damages 
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awarded,  and  for  costs  and  expenses  taxed  and 
allowed,"  is  sufficiently  certain;  for,  it  will  be 
inferred  that  the  award  and  taxation  are  such  as 
will  support  an  action.  Jsnkitu  v.  Law,  1  B. 
&  P.  365. 


ff.  Billa  and  Notes. 

Vame  of  Drawer  not  Stated.]— An  affidavit 
for  principal  and  interest  on  a  bill  of  exchange 
drawn  and  accepted  by  the  defendant,  and  pay- 
able to  the  deponent  at  a  day  past,  is  sufficient, 
although  it  does  not  state  who  is  the  drawer. 
HarrUofiY.  Rigby.Z  M  &  W.  66;  6D.P.  C.93; 
M.  &  H.  362 ;  1  Jur.  897. 

Certainty  required.]— An  affidavit  of  debt  on 
a  bill  of  exchange  at  three  days'  sight,  stating 
that  more  than  three  days  had  elapsed  since  the 
defendant  had  received  sight  thereof,  but  not 
saying  the  day  when  he  had  had  sight,  is  good. 
Maynard  v.  ReynoleU,  W.  W.  &  D.  394. 

An  affidavit  that  the  defendant  is  indebted  to 
the  plaintiff  in  6002.,  for  principal  moneys  due 
upon  a  bill  of  exchange,  without  stating  the  sum 
for  which  the  bill  was  drawn,  is  bad.  Fowell  v. 
Petre,  1  N.  &  P.  227  ;  6  D.  P.  C.  276  ;  5  A.  &  E. 
818 ;  2  H.  &  W.  379 ;  8,  P.,  RoUnt  v.  Orant, 
W.  W.  &  D.  373. 

An  affidavit  that  the  defendant  is  indebted  to 
the  plaintiff  in  a  certain  sum  upon  the  balance 
of  a  bill  of  exchange,  drawn  by  the  plaintiff  upon 
and  accepted  by  the  defendant,  and  due  at  a  day 
past,  is  sufficient.  WalmesUy  v.  Bibdin,  4  M. 
&  P.  10. 

An  affidavit  stating  that  R.  S.,  H.  A.,  R.  R., 
and  B.  S.  were  jointly  indebted  to  the  plaintiff 
on  a  bill  of  exchange  "  accepted  (in  the  name  and 
firm  of  A.  and  Co.)  by  the  said  R.  S.,  H.  A.,  R.  R., 
and  B.  S.,  or  one  of  them  :"— Held,  insufficient. 
Harmer  v.  A%khy,  10  Moore,  323, 

In  an  affidavit  a  plaintiff  stated  that  the  de- 
fendant was  indebted  to  him  as  indorsee  of  a  bill 
of  exchange.  The  declaration  was,  on  a  foreign 
bill,  held  no  variance.  Pkillipt  v.  Dan  or  DorHy 
6  D.  &  L.  527 ;  18  L.  J.,  Q.  B.  104  ;  13  Jur.  456. 

Must  shew  that  they  are  du^.]— It  is  necessary 
to  state  when  the  bill  or  note  is  payable,  or  that 
it  is  overdue.  Kirk  v.  Almond,  1  D.  P.  C.  318 ; 
2  C.  at  J.  354 ;  2  Tyr.  316 ;  S.  P.,  Bill  v.  Rogers, 
12  Price,  194;  Jackson  v.  Yate,  2  M.  &  S.  148. 

An  affidavit,  which  states  that  the  defendant  is 
indebted  on  a  biU,  which  was  payable  at  a  day 
past,  is  sufficient,  without  stating  that  the  bill 
was  not  paid  when  due,  or  that  it  is  still  unpaid, 
PlUUins  V.  Turner,  3  D.  P.  C.  163 ;  1  C,  M.  & 
B.  597  ;  5  Tyr.  196. 

The  date  of  bills  or  notes  need  not*  be  stated,  if 
it  appears  in  the  affidavit  that  the  day  of  payment 
of  the  bills  or  notes  is  past.  Shirley  r.  Jacobs,  3 
D.  P.  C.  101 ;  1  Scott,  67  ;  S,  P,,  Irving  v.  ffeaton. 
4  D.  P.  C.  638 ;  2  Scott,  798 ;  Weedon  v.  Medley, 
2  D.  P.  C.  689. 

"  That  the  defendant  was  indebted  in  a  cer- 
tain sum,  as  indorsee  of  a  bill  drawn  by  B.  F. 
upon  and  accepted  by  the  defendant,  payable  to 
the  order  of  B.  F.  at  a  day  past,**  is  equally 
sufficient  and  certain.  Lamb  v.  Edwardsj  5 
Moore,  14 ;  2  B.  &  B.  343. 

An  affidavit  that  the  defendant  was  indebted 
as  indorsee  of  a  bill  of  exchange,  without 
alleging  the  bill  to  have  become  due,  was  held 
sBffi«i9at.    lhv9i9on  ▼,  Mweh^  1  N,  B.  167* 


Xut  shew  Title  to  lue.l — ^An  affidavit  on 
bills  or  notes  must  ^ew  how  the  plaintiff  became 
entitled  to  recover  upon  them.  Balbi  v.  Batley, 
1  Marsh.  424  ;  6  Taunt.  25. 

In  an  affidavit  by  an  indorsee  of  a  bill,  it  must 
be  stated  by  whom  the  bill  was  indorsed  ;  it  is 
insufficient  to  state  that  the  bill  was  duly  in- 
dorsed. Lewis  V.  Oompertz,  1  D.  P.  0.  819 ;  2 
C.  &  J.  352  ;  S.  P.,  Woolley  v.  Escudier,  2  M.  & 
Scott,  392. 

Thus,  an  affidavit  that  the  defendant  was  in- 
debted to  the  plaintiff  upon  a  note  for  10,0002w, 
drawn  in  favour  of  Inglis,  BUice  &  Ck).,and  duly 
indorsed  to  the  plaintiff,  is  insufficient,  because 
it  did  not  state  any  indorsement  from  the  payee 
(the  defendant)  to  the  plaintiff.  M^Taggart  v. 
Ellice,  4  Bing.  114  ;  12  Moore,  826. 

It  is  not  necessary  that  the  deponent  should 
describe  lumself  as  the  indorsee,  if  ho  traces  title 
to  himself ;  nor  is  it  necessary  to  allege  the  de- 
fault of  the  maker.  James  v.  Trefoanion,  5  D. 
P.  C.  275  ;  2  H.  &  W.  332. 

Stating  that  the  defendant  is  indebted,  as  in- 
dorsee of  a  bill  of  exchange,  drawn  by  one  T. 
W.  at  a  day  now  past,  is  not  sufficient  without 
statii^g  in  what  character  the  defendant  became 
liable.  Humphries  v.  Williams,  2  Marsh.  231  ; 
8,  C,  nom.  Humphries  v.  WijisUnv,  6  Taunt. 
531. 

Nor  is  a  statement  that  the  defendant  is  in- 
debted **on  a  biU  of  exchange,  drawn  by.tha 
defendant  upon,  and  accepted  by  A.  6. ;  and 
on  another  drawn  by  the  plaintiff  upon,  and 
accepted  by  the  defendant ; "  without  stating 
the  dates  of  the  bills,  or  that  they  were  due  and 
unpaid.  Semble,  that  it  is  not  necessary,  in  such 
case,  to  state  the  character  in  which  the  plaintiff 
is  entitled  to  sue  upon  them.  Maclm  v.  Praser, 
2  Marsh.  483  ;  7  Taunt.  171. 

So,  a  statement  that  the  defendant  was 
"  justly  indebted  to  the  plaintiff  in  1002.  upon 
and  by  virtue  of  a  certain  bill  of  exchange 
drawn  by  the  defendant,  and  long  since  due  and 
unpaid,"  was  held  sufficient,  without  stating  In 
what  character  the  bill  was  due  to  the  plaintiff, 
whether  as  payee  or  indorsee.  Braashaw  v. 
Saddingtan,  7  Bast,  94  ;  3  Smith,  117. 

Kaeossary  Averments.] — An  affidavit  on  a  bill 
(by  indorsee  against  acceptor)  needs  not  aver  a 
presentment  for  payment.  Osborne  v.  Pennell, 
4  M.  &  Scott,  431. 

An  affidavit  to  hold  the  drawer  of  a  bill,  or 
indorser  of  a  note,  to  bail,  should  state  that  the 
acceptor  or  maker  had  not  paid  the  amount. 
Orosby  v.  Clarke,  1  M.  &  W.  296  ;  5  D.  P.  0.  62  ; 
2  Gale,  77. 

A  statement,  that  the  amount  '^  is  now  due 
and  unpaid,"  will  not  supply  the  omission  of  an 
allegation  of  default  by  the  acceptor.  Jones  v. 
Collins,  6  D.  P.  C.  526 ;  1  W.,  W.  k  H.  187. 

So  where  an  affidavit  alleged  that  the  defend- 
ant was  indebted  to  the  plaintiff  on  the  bill 
which  was  overdue,  and  that  the  money  was  still 
due  and  owing,  but  it  omitted  to  aver  either 
presentment  or  notice.  Held  bad.  Simpson  v. 
Dick,  3  D.  P.  C.  731. 

But  in  another  case  it  was  held  sufficient  to 
allege  a  default  by  the  acceptor,  without  aver- 
ring a  presentment  or  notice.  Witham  v.  Oow' 
peHz,  4  D.  P.  C.  382 ;  2  C,  M.  &  B.  736 ;  1  Gale, 
301  ;  1  Tyr.  &  G.  6. 

An  affidavit  by  indorsee  against  drawer  of  a 
Inll  which  does  not  ayer  presentment  and  default 
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by  accepioT  is  insufficient.  I/opkinson  y.  Saleni' 
bier,  7  D.  P.  C.  493  ;  3  Jur.  538. 


h.  Bonds. 

Oenerally.] — An  affidavit  on  a  bond  must  shew 
that  the  bond  is  due  and  payable  at  the  time  of 
the  arrest.    Smith  v.  Kendal,  7  D.  &  R.  232. 

An  affidavit,  statin.?  the  defendant  to  be  in- 
debted to  the  plaintiff  generally,  on  a  bond 
conditioned  for  the  performance  of  an  award, 
which  award  directed  F.  to  pay  a  sum  of  money 
on  demand,  was  held  defective,  as  it  did  not 
appear  how  the  defendant  was  indebted  ;  and 
that  no  demand  was  expressed  to  have  been  made 
on  P.  for  payment.  Amistrong  v.  Strattonj  1 
Moore,  110  ;  7  Taunt.  405. 

Condition  of,  mnst  be  lot  forth.] — A  state- 
ment "that  the  defendant  is  indebted  to  the 
plaintiff  in  6,000/.  upon  a  bond,  made  and 
entered  into  by  the  defendant  to  the  plaintiff  in 
the  penal  sum  of  25,000/.,"  without  shewing  the 
conoition  of  the  bond,  is  insufficient.  BoMnquet 
V.  Fillis,  4  M.  &  S.  330. 

But  a  statement  that  the  defendant  was  in- 
debted, "for  principal  and  interest  due  on  a 
bond,"  was  held  sufficient  to  express  that  such 
bond  was  conditioned  for  the  payment  of  money, 
without  setting  forth  the  condition.  Byland  v. 
Kin^,  1  Moore,  24  ;  7  Taunt.  275. 

Amount    of    Befbnlt] — The   affidavit    must 
shew  that  the  number  of  defaults  in  payments 
amounts  to  20/.     Chambers  v.  Ward,  1  D.  P.  C. 
•139. 


1.  Other  Oanses  of  Action. 

Amount  dne  under  Deed.] — ^An  affidavit  that 
the  defendant  was  indebted  upon  and  by  virtue 
of  a  mortgage  deed  in  500/.,  by  which  he  cove- 
nanted to  pay  that  sum  at  a  certain  day  then 
past,  is  sufficient,  without  averring  that  the 
money  was  not  paid  at  the  appointed  day. 
Masters  v.  Billing,  3  D.  P.  C.  751. 

An  affidavit  grounded  on  a  covenant  by  deed 
to  pay  a  certain  sum  at  a  day  named,  is  good,  if 
it  states  the  defendant  to  be  indebted  to  thd 
plaintiff,  upon  and  by  virtue  of  the  inden- 
ture, in  the  said  sum,  "  at  a  day  now  passed,** 
without  alleging  it  to  be  due  and  unpaid.  Lam- 
bert V.  Wray,  1  C,  M.  &  R.  576  ;  3  D.  P.  C.  169  ; 
5  Tyr.  196. 

Where  an  affidavit  states  the  defendant  to  be 
indebted  in  304/.  4«.  Id,,  '*  principal  and  inte- 
rest," by  virtue  of  an  indenture  covenanting  to 
pay  300/. ;  the  amount  of  principsd  and  interest 
is  sufficiently  distinguished.  Joi^es  v.  Collins,  6 
D.  P.  C.  626  ;  1  W.  W.  &  H.  187  ;  2  Jur.  374. 

An  affidavit  set  forth  an  indenture  of  mortgage 
with  a  proviso  for  re-conveyance  on  payment  of 
the  moneys  therein  mentioned  ;  and  also  a  cove- 
nant on  the  part  of  the  defendant,  and  that 
"  there  was,  and  is  still  due  to  the  deponent  the 
sum  of  9,000/.  and  upwards,  for  moneys,  after 
the  date  of  the  indenture,  paid  and  advanced  by 
the  deponent  for  the  use  and  on  the  account  of 
W.  W.  ;  and  for  work  done  by  the  deponent 
after  the  date  of  the  indenture,  as  the  agent  of 
and  for  W.  W.,  and  on  bis  retainer ;  and  for 
interest  upon  the  said  moneys  so  as  aforesaid 
paid  and  advanced,  being  computed  from  the 
respective  times  of  such  moneys  being  advanced 


and  paid  by  the  said  deponent  as  aforesaid." 
(The  covenant  contained  an  obligation  to  pay 
interest.)  "  And  so  this  deponent  says,  that  the 
said  W.  W.  now  is  justly  and  truly  indebted  to 
this  deponent  upon  the  said  covenant  in  the  said 
sum  of  9,000/.  of  lawful  British  money."  It  was 
objected,  that  this  affidavit  was  bad ;  for  omitting 
the  words  "  at  the  request "  of  the  defendant  ; 
for  being  argumentative,  and  not  positive ;  for 
not  alleging  that  the  debt  was  due  from  the 
defendant,  and  for  improperly  including  interest : 
— Held,  that  the  covenant  between  the  parties 
dispensed  with  the  necessity  of  inserting  "  at  the 
request ; "  that  the  omission  to  allege  that  the 
debt  was  due  from  the  defendant,  was,  under 
the  terms  of  the  covenant,  allowable  ;  and 
that,  under  the  contract  to  pay  interest,  it  was 
enough,  in  alleging  interest  to  be  due,  to  conform 
with  the  covenant,  Boddington  v.  Woodley, 
W.  W.  &  D.  681  ;  1  Jur.  960. 

Ooode  Sold  and  Deliyered.] — Before  the  1  &  2 
Vict.  c.  110,  6.  3,  an  affidavit  for  goods  sold  must 
have  stated  that  they  were  delivered  as  well  as 
sold.  Loisada  v.  Moryoseph,  8  Moore,  366 ; 
S,  C,  nom.  Lascar  v.  Morioseph,  1  Bing.  357. 

Therefore  a  defendant  could  not  be  held  to 
bail  on  an  affidavit  stating  that  he  was  indebted 
for  goods  bargained  and  sold,  without  saying  also 
delivered.  Hopkins  v.  Vaug^ian,  12  East,  398  ; 
S.  P.,  Bell  V.  Thrupp,  2  B.  &  A.  696. 

But  in  an  affidavit,  that  the  defendant  was  in- 
debted to  the  plaintiff  in  25/.  %s.  Sd.,  being  the 
balance  of  account  for  railway  shares  sold  by 
him  to  the  defendant : — Held,  that  a  3  of  the 
1  &  2  Vict.  c.  110,  applied  to  actions  for  damages, 
and  therefoi'e  the  affidavit  need  not  state  that 
the  shares  were  delivered  as  well  as  sold.  Bar- 
greaves  V.  liases,  6  El.  &  Bl.  272  ;  24  L.  J., 
Q.  B.  281  ;  1  Jur.,  N.  S.  621. 

It  must  also  state  that  they  were  sold  by  the 
plaintiff.  Perhes  v,  Severn,  7  East,  194  ;  S,  P., 
Taylor  v.  IWbes,  11  East,  315. 

ft  is  not  sufficient  to  state  a  debt  to  be  for 
goods  sold  and  appraised  to  the  defendant,  with- 
out saying  *'  by  the  plaintiff."    Fentan  v.  Ellis, 

1  Marsh.  535  ;  6  Taunt.  192. 

Money  Lent.] — ^In  an  affidavit  for  a  certain 
sum  of  money  had  and  received,  and  money 
lent,  it  is  not  necessary  to  distinguish  how  much 
is  due  on  each  account.    Hague  v.  Levi,  1  D.  P. 

C.  720  ;  9  Bing.  595  ;  2  M.  &  Scott,  729. 

An  affidavit  that  the  defendant  is  indebted 
"on  balance  of  account  for  money  paid,  laid 
out,  and  expended  by  the  plaintiff  to  and  for 
the  defendant,  and  at  his  request ;  and  for 
money  had  and  received  by  the  defendant  for 
the  plaintiff  ;  and  for  interest  of  ^moneys  dne  by 
the  defendant  to  the  plaintiff,"  is' not  sufficiently 
certain.     Vtsger  v.  DeUgal,  2  B.  &  Ad.  671  ;  1 

D.  P.  C.  333. 

An  affidavit  for  "money  lent  and  advanced 
and  interest  thereon,"  is  bad.    Callnm  v.  Leeson, 

2  C.  &  M.  406  ;  2  D.  P.  C.  381  ;  4  Tyr.  266. 

So,  for  money  lent,  without  stating  by  whom 
the  money  was  lent.  Sw  ith  v.  Stevens,  3  Tyr. 
219. 

An  affidavit  that  the  defendant  is  indebted  to 
the  plaintiff  for  money  had  and  received  by  the 
defendant,  for  and  on  account  of  the  plaintiff 
and  at  his  request,  but  not  adding  that  it  waa 
received  to  the  plaintiff's  use,  is  insufficient, 
Kelly  v.  Curzon,  4  A.  &  E.  622  ;  1  H.  &  W.  678. 
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An  affidavit  by  a  manager  of  a  bank  in  the 
following  form  :  *'  J.  H.,  manager  of  the  Ripon 
branch  of  the  Yorkshire  bank,  maketh  oath  and 
saith,  that  A.  is  indebted  unto  J.  S.,  as  one  of 
the  registered  public  officers  of  the  Yorkshire 
bank,  in  501.  for  money  lent  by  this  deponent, 
as  sach  manager  as  aforesaid,"  is  irregular  under 
7  Geo.  4,  c.  46,  s.  9,  in  not  shewing  that  the 
manager  was  authorized  to  lend  the  money  ;  but 
it  is  not  altogether  bad.  Spencer  v.  Xewtotiy 
1  N.  &  P.  823 ;  W.  W.  &  D.  232.;  6  A.  &  E. 
630,  ». 

Aecount  Stated.] — ^An  affidavit  for  money 
due  from  the  defendant  to  the  plaintiff,  *'  on  an 
account  stated  between  them,"  is  sufficient. 
Balmanno  v.  May,  6  D.  P.  C.  306 ;  2  Jur. 
109  ;  A  P,,Debenham  v.  Ckamhere,  6  D.  P.  C. 
101. 

So,  for  money  due  ''on  the  balance  of  an 
account  stated,"  without  the  words  "  and  settled." 
Tyler  y.  Campbell,  5  D.  P.  C.  632  ;  4  Scott,  384 ; 
3  Bing.  N.  C.  675  ;  3  Hodges,  79  ;  1  Jur.  310. 

An  allegation  of  debt  "for  the  balance  of 
account,"  or  "  for  the  balance  of  principal  money 
on  a  bill  of  exchange,"  is  defective  ;  it  should 
be  stated  that  the  balance  was  on  an  account 
"  stated."  Ji^nes  v.  CoIU'm,  6  D.  P.  C.  526 ;  1 
W.  W.  &  H.  187  ;  2  Jur.  374. 

An  affidavit,  that  the  defendant  was  indebted 
"on  the  balance  of  an  account  for  goods  sold 
and  delivered  by  the  plaintiff  to  the  defendant," 
is  sufficient,  without  stating  that  it  was  an 
account  stated  between  the  parties.  Kerrick  v. 
/>«  W€«,  9  M.  &  W.  22  ;  1  D.,  N.  S.  347 ;  7  Jur. 
1013. 

InterMt.] — ^An  affidavit  claiming  part  o(  an 
integral  sum  for  interest  should  shew  that  it 
arose  from  some  contract  for  the  payment  of 
interest  Xeale  v.  Smmlten,  3  D.  &  L.  422  ;  2 
C.  B.  320 ;  15  L.  J.,  C.  P.  48  ;  9  Jur.  1058. 

An  affidavit  that  the  defendant  was  indebted 
to  the  plaintiJS  in  300^.  for  money  paid,  to  and 
for  his  use,  and  at  his  request,  and  for  interest 
due  and  owing  from  and  agreed  to  be  paid  by 
the  defendant  to  the  plaintS  for  and  in  respect 
thereof,  is  sufficient.  Ilutehiru&n  v.  Hargrate, 
1  Scott,  269  ;  1  Bing.  N.  C.  369. 

In  an  affidavit  to  hold  to  bail,  it  was  stated 
that  a  sum  was  due  for  money  lent  and  ad- 
vanced, and  for  money  due  and  payable  for 
interest  upon,  and  for  the  forbearance  of  divers 
sums  of  money  due  and  payable  and  by  the 
plaintiff  forborne  at  the  request  of  the  defen- 
dant : — Held,  that  a  special  contract  to  pay 
interest  was  not  sufficientlv  stated.  Drake  v. 
Harding,  4  D.  P.  C.  34  ;  1  H.  &  W.  364. 

An  affidavit,  that  a  sum  is  due  for  principal 
and  interest  on  a  promissory  note  for  a  certain 
amount  bearing  interest,  is  sufficient  without 
distinguishing  how  much  is  due  for  principal, 
and  how  much  for  interest,    lb. 

Torts.] — ^An  affidavit  to  hold  to  bail  in  an 
action  for  criminal  conversation  with  the 
plaintiff's  wife,  stated  that  she  had  been  taken 
away  from  the  plaintiff  about  two  years  ago, 
and  that  the  plaintiff  had  only  recently  &* 
covered  that  she  had  been  living  ever  since  with 
the  defendant  in  adultery,  but  omitted  any 
positive  averment  that  she  was  the  plaintiff's 
wife  when  she  was  taken  away,  or  that  the 


defendant  had  committed  adultery  with  her : — 
Held,  sufficient    Bullock  v.  Jenkins,  1  L.,  M. 

6  P.  645 ;  20  L.  J.,  Q.  B.  90. 

J.  Defeots  in. 

EifMt  of  being  had  in  part.]— \Vhen  distinct 
sums  are  alleged  to  be  due,  each  for  an  inde- 
pendent cause  of  action,  and  some  of  the  causes 
of  action  are  defectively,  and  others  properly 
stated,  the  affidavit  though  bad  in  part  is  not  bad 
altogether.  Jones  v.  Collins,  6  D.  P.  C.  526 ;  2 
Jur.  374.  See  Baker  v.  Wills,  2  C.  &  M.  415 ; 
3  Tyr.  182. 

If  an  affidavit  is  good  as  to  one  distinct  sum 
stated  in  it,  and  this  be  an  arrestable  amount,  it 
is  no  objection  that  it  is  bad  as  to  another  sam 
stated  in  it,  unless  it  appears  that  process  was 
issued  for  the  whole  amount,  and  not  for  the 
former  sum  only.  Caunce  v.  Bigby,  3  M.  &  W. 
67 ;  M.  &  H.  363. 

If  an  affidavit  discloses  a  good  cause  of  action 
as  to  part  only  of  the  amount  for  which  a  defen- 
dant is  arrestai.  and  the  valid  portion  is  separable 
from  the  defective  part,  a  judge  has  power  to 
make  a  second  order  upon  the  same  affidavit, 
reducing  the  sum  for  which  the  defendant  is  to 
give  bail  to  the  amount  of  the  debt  properly 
sworn  to.     Cunliffe  v.  Maltass,  6  D.  3c  L.  723  ; 

7  C.  B.  695 ;  18  L.  J.,  C.  P.  233  j  13  Jur.  751. 


Time  of  taking  advantage  of.]— A  defendant 
having  been  arrrested  on  an  affidavit  which  was 
irregular  and  not  a  nullity,  obtained  a  rule  to  be 
dischai^gcd  out  of  custody  upon  another  ground, 
which  rule  having  been  discharged,  the  coart 
refused,  on  an  application  in  a  subsequent  term, 
to  discharge  the  defendant  out  of  custody  for 
such  defect  in  the  affidavit,  he  not  swearing  that 
his  attention  had  not  been  drawn  to  the  irregu- 
larity at  or  before  the  time  of  the  previous 
application.  Spencer  v.  Newton,  6  A.  &  E.  630, 
n. ;  1  N.  &  P.  823. 

Two  months'  delay  in  taking  an  objection  to 
an  affidavit,  that  it  is  not  sworn  before  a  proper 
commissioner,  is  not  a  waiver  of  it.  Sharps 
V.  Johnson,  4  D.  P.  0.  324 ;  2  Scott,  407 ;  1 
Hodges,  298 ;  2  Bing.  N.  C.  246. 

A  defendant  does  not  waive  a  defect  in  the 
affidavit  by  applying  for  particulars,  or  demand- 
ing a  declaration.  Hodgson  v.  Bawell,  3  M.  & 
W.  284. 

Where  a  defendant  is  held  to  bail,  or  detained 
by  virtue  of  a  judge's  order,  he  is  not  bound  to 
apply  either  to  the  same  or  to  another  judge  at 
chambers  to  rescind  the  order,  or  to  discharge 
him  from  custody,  on  the  ground  of  defects  in 
the  affidavit  of  debt :  the  application  is  properly 
delayed  till  the  court  is  sitting.  Johnson  v. 
Kennedy,  4  D.  P.  C.  345 ;  2  Scott,  419. 

5.  Application  for  Ordeb. 

To  whom  made.] — The  power  to  arrest  is 
specially  given  to  a  single  judge,  and  not  to  the 
court  Harvey  v.  O'Meara,  7  D.  P.  C.  725 ;  3 
Jur.  629. 

An  application  for  an  order  for  a  capias  cannot 
be  made  to  the  courts  at  Westminster,  but  it 
may  be  made  to  a  single  judge  sitting  there. 
Bentley  v.  Berrey,  7  M.  &  W.  146 ;  4  Jur.  1018 ; 
S.  P.,  Bamett  v.  Craw,  1  D.,  N.  S.  774 ;  6  Jur. 
421. 

A  judge  has  a  discretion  as  to  granting  an 
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order.    Stein  r,  VaUenhukmt  El.  BL  &  EL  65  ; 
27  L.  Jh  Q.  B.  236  ;  4  Jur.,  N.  B.  411. 

AffidaTiti  us«d  on.]] — ^A  warrant  to  arrest  a 
debtor  having  been  issued  under  14  &  15  Yict. 
c.  52,  an  order  to  hold  to  bail  maj  be  made 
npon  examined  copies  of  the  affidants  filed  in 
the  Court  of  Bankruptcy.  Pearce  t.  Martin, 
16  Jur.  270. 

An  affidavit  may  be  sworn  before  a  writ  of 
snmmonsliaB  been  issued.  Kirig  v.  Reg. (in  error), 
14  Q.  B.  31 ;  18  L.  J.,  Q.  B.  253 ;  13  Jur.  742— 
Ex.  Ch. 

Where  an  order  has  been  made  to  hold  to  bail, 
'  it  is  not  necessary  that  the  affidavit  upon  which 
it  was  made  should  shew  that  a  writ  of  summons 
has  been  first  issued ;  as  the  court  will  intend 
that  the  fact  was  proved  to  the  satisfaction  of 
the  judge.  JBulloek  v.  Jenkint,  1  L.  M.  &:  P. 
645 ;  20  L.  J.,  Q.  B.  90. 

On  the  application  a  plaintiff  may  use  affidavits 
made  in  another  court,  in  an  action  against  the 
same  defendant,  at  the  suit  of  a  different  plaintiff. 
Langtton  v.  Wetherall,  2  D.  &  L.  858 ;  14  M. 
k  W.  104 ;  14  L.  J.,  Ex.  229. 

6.  Writ  op  CAPiAa 

• 

Form  ol] — A  capias  may  be  issued  into  a 
county  palatine,  although  indorsed  for  a  less  sum 
than  50/.  Brown  v.  McMillan,  7  M.  &  W.  196  ; 
8  D.  P.  C.  852  ;  4  Jur.  1090. 

A  capias  was  regular  in  form,  but  the  copy 
served  omitted  the  form  of  action : — Held  such 
an  irregularity  as  to  render  the  service  void, 
although  the  bail  bond  given  by  the  defendant, 
npon  his  arrest,  properly  recited  the  form  of 
action.  Copley  v.  Medeiros,  7  M.  &  G.  426 ;  2 
D.  &  L.  74;  8  Scott,  N.  E.  172;  13  L.  J.,  C.  P. 
148. 

In  a  capias,  and  in  the  copy  served,  it  was 
directed  to  the  sheriff  instead  of  the  sheriff  of 
Middlesex  : — Held,  an  irregularity ;  that,  though 
the  court  or  a  judge  might  amend  the  writ,  they 
had  no  power  over  the  copy  ;  and  ttint  the 
defendant  was  entitled  to  his  dischai^e,  though 
the  writ  was  amended,  on  the  ground  of  variance 
from  it  and  the  copy.  Moore  v.  Magan  or 
JI/*<9A<i»,16M.&W.95;  4  D.&L.267;  16L.J., 
Ex.67. 

In  a  capias  the  direction  was  left  in  blank, 
without  stating  sheriff  or  county  or  place,  and 
there  was  no  day  or  year  in  the  teste : — Held, 
not  to  be  amendable,  and  the  court  discharged 
the  defendant  out  of  custody,  Rennie  v.  Bruce, 
2  D.  &  L.  946  ;  14  L.  J.,  Q.  B.  207 ;  9  Jur.  597. 

A  capias  was  indorsed,  "  This  writ  was  issued 
by  H.  W.  N.  of  the  Fleet  Prison,  in  the  parish  of 
St.  Bride,  in  the  city  of  London,  the  plaintiff  in 
person  ;'* — Held,  sufficient.  JVeedham  v.  Bris- 
towe,  4  Scott,  N.  R.  773  ;  4  M.  &  G.  262  ;  1  D., 
K.  S.  700. 

After  the- lapse  of  twenty  days,  the  court  will 
not  discharge  a  defendant  out  of  custody,  on  the 
ground  that  his  addition  was  not  indors^  on  ^he 
capias,  unless  he  shews  circumstances  to  excuse 
the  delay.  I)avi4  v.  Watkins,  12  L.  J.,  Q.  B. 
293. 

XUdetoriptiOB  of  Kame.]— -A  capias  will  not 
be  set  aside  for  mere  error  in  the  christian  name 
of  the  judge  and  surplusage  in  the  statement  of 
his  title.     Folkard  v.  Fitzntuhht,  I  F.  &  F.  376. 

A  defendant  was  arrested  under  a  capias,  in 


which  he  was  described  as  William  Mortlock,  but 
in  the  copy  served  was  called  William  Mortlake : 
the  court  refused  to  discharge  him  out  of  custody 
on  the  ground  of  irregularity.  Maedonald  v. 
Mortlock,  2  D.  &  L.  963 ;  14  L.  J,,  Q.  B.  244  ; 
10  Jur.  432. 

Where  a  writ  was  to  take  Christopher  Hooper, 
and  the  English  notice  was  directed  to  Christo- 
pher Wood,  the  court  set  aside  the  service  for 
irregularity  with  costs.  Wri/fht  v.  Hooper,  2  C. 
k  J.  236. 

Irregnlarly  obtained.] — An  affidavit  having 
been  sworn  by  a  party,  and  marked  with  the 
initials  of  the  judgc*s  clerk,  was  not  signed  by 
the  judge  until  after  the  capias  was  issued  and 
executed  : — Held,  that  the  order,  capias  and  sub- 
sequent proceedings  ought  to  be  set  aside.  Bill 
or  Bell  V.  Bam^^nt,  8  M.  &  W.  317  ;  9  D.  P.  C. 
810  ;  5  Jur.  510. 

Amount  Endorsed  on.] — A  judge  made  an  order 
for  the  arrest  of  a  defendant  for  422/. ;  the  capias 
was  endorsed  for  422/.  13*.  4rf.  (the  real  amount 
of  the  debt).  The  court  refused  to  discharge  the 
defendant  out  of  custody,  and  directed  the  writ 
to  be  amended  on  payment  by  the  plaintiff  of 
the  costs  of  the  application  for  the  discharge. 
Block  V.  Pacheco,  9  M.  &  W.  342 ;  1  D.,  N.  H. 
380. 

An  order  for  a  capias  wa.<s  drawn  up  by  mistake 
for  a  less  sum  than  that  sworn  to,  the  capias  was 
indorsed  for  the  less  sum,  and  a  bail  bond  was 
executed  in  a  penal  sum  for  the  amount  of  such 
lesser  sum  : — Held,  that  on  payment  of  the  lesser 
sum  and  costs,  though  making  a  sum  less  than 
the  penal  sum  in  the  bond,  the  bail  were  entitled 
to  have  the  bond  delivered  up,  and  to  be  dis- 
charged.   Jojuxs  V.  Pejfper,  1  El.  &  El.  327. 

A  capias  may  be  issued  into  a  county  palatine 
although  indoi'sed  for  a  less  sum  than  50/. 
Brown  v.  MMillan,  7  M.  &  W.  196  ;  8  D.  P.  C. 
852  ;  4  Jur.lOlK). 

Who  oan  obtain.] — A  capias  can  only  be  ob- 
tained by  a  person  who  is  plaintiff  in  the  action 
and  after  the  commencement  of  it.  Williams  v. 
Griffith,  6  D.  &  L.  449  ;  3  Ex.  584. 

Effect  ot] — A  capias,  together  with  the  arrest 
and  proceedings  under  it,  either  by  putting  in 
and  perfecting  special  bail,  or  depositing  and 
paying  money  into  court,  is  altogether  collateral 
to  the  process  in  the  suit,  and  does  not  cure  any 
irregularity  in  it.  Viz^telly  v.  Wickof,  9  Jur. 
453  ;  8.  P.,  Ireland  v.  Berrij,  D.  &  M.  505  ;  5 
Q.  B.  551. 

The  court  has  no  power  to  compel  the  keeper 
of  a  gaol  to  accept  a  capias,  in  order  that  it  may 
operate  as  a  detainer  against  a  party  already  in 
custody.    Bd wards  v.  Robertson,  3  Jur.  1106. 


7.  REsciNDiNa  Order. 

a.  Jnriadlotion. 

By  the  Conrt,] — ^The  court  has  power  to  order 
a  party  arrested  on  a  capias  to  be  discharged, 
either  under  the  authority  given  by  1  &  2  Vict, 
c.  110,  s.  6,  or  in  virtue  of  the  general  jariadic- 
tion  which  the  court  previously  possessed  over  a 
single  judge  acting  in  matters  pending  in  the 
court.  Graham  v.  SandrinelU,  16  M.  &  W.  191 ; 
4  D.  &  L.  317  ;  16  L,  J.,  Ex,  67  ;  10  Jur,  1061. 
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By  A  Judge.] — Where  a  jadgc  is  of  opinion 
that  an  order  to  hold  to  bail  ooght  not  to  have 
been  m&de,  the  proper  coarse  is  not  to  set  aside 
the  order,  bat  simply  to  discharge  the  defendant 
out  of  castody.  Durness  or  JBurftets  v.  Gidra- 
HO  rich,  7  D.  &  L.  235  ;  4  Ex.  520  ;  19  L.  J.,  Ex, 
110. 

Application  to  the  Court.] — An  application  to 
the  court  to  set  aside  an  order  is  an  original 
motion, jiot  an  application  to  revise  the  discretion 
exercised  by  the  judge.  Lamojid  v.  Elffe^  3  G. 
&  D.  256  ;  3  Q.  B.  910  ;  12  L.  J.,  Q.  B.  12  ;  6  Jur. 
1038. 

A  defendant,  who  has  obtained  a  rule  to  be 
discharged  out  of  custody,  on  the  ground  of  the 
affidavits  not  shewing  sufficiently  that  he  was 
about  to  leave  England,  will  not  be  permitted  to 
advert  to  the  circumstances  that  it  did  not  appear 
by  the  affidavits  that  any  process  had  been  issued 
in  the  cause.  If  ?7/ij  v.  Snook,  8  M.  &  W.  147  ; 
5  Jur.  579. 

It  is  competent  to  a  defendant  to  apply  to  the 
court  to  be  discharged  out  of  custody,  although 
he  has  already  applied  for  that  purpose,  but  in 
vain,  to  the  judge  who  made  the  order  for  his 
arresrt.  Bullock  v.  Jenikin*,  1  L.,  M.  &  P.  645  ; 
20  L.  J.,  Q.  B.  90. 


Affidayits  nied  on.] — In  showing  cause 


against  a  rule  to  rescind  an  order,  for  the  arrest 
of  a  party,  or  for  refusing  his  discharge,  cither 
party  may  read  other  affidavits  than  those  used 
before  the  judge.  *  Oibbons  v.  Spalding,  11  M.  & 
W.  173  ;  2  D.,  N.  S.  746  ;  12  L.  J.,  Ex.  185  ;  7 
Jur.  377. 

But  those  used  before  the  judge  ought  to  be 
before  the  court.  Heath  v.  Kesbitt,  11  M.  &  W. 
669  ;  2  D.,  N.  S.  1041 ;  12  L.  J.,  Ex.  408  ;  7  Jur. 
586  ;  S,  P.,  Needham  v.  BrUtoxce,  4  M.  &  G.  262  ; 
4  Scott^  N.  R.  773  ;  1  D.,  N.  S.  700. 

Where  a  judge  has  made  an  order,  and,  on  a 
second  application,  has  refused  to  rescind  it,  an 
affidavit  on  which  a  rule  to  rescind  that  order  is 
obtained  need  not  mention  the  second  applica- 
tion, except  to  account  for  the  delay  in  applying 
to  the  court  for  the  nile.  Tliomas  v.  Evant,  12 
L.  J.,  Ex.  41. 

A  defendant  appealing  to  the  court  may  use 
afHdavits  to  dispute  the  cause  of  action ;  and  the 
plaintiff  may  answer  by  counter  affidavits ;  but 
the  court  will  not  discharge  the  defendant  under 
snch  drcnmstances,  unless  it  appears  most  clearly 
that  the  plaintiff  has  no  cause  of  action.  Pcgler 
V.  m^lop,  5  D.  &  L.  223 ;  1  Ex.  437  ;  17  L.  J., 
Ex.  63  ;  11  Jur.  996. 

On  application  to  the  court  to  be  discharged 
the  party  may  use  affidavits  to  contradict  or 
explain  tiioee  on  which  the  order  was  granted, 
and  those  affidavits  may  be  answered  by  the 
plaintiff  on  shewing  cause.  Graham  v.  SaTidri- 
nelli,  16  M.  &  W.  191 ;  4  D.  &  L.  317  ;  16  L.  J., 
Ex.  67. 


When  to  be  made.] — An  application  to 


set  aside  an  arrest  must  be  made  promptly. 
Sugars  v.  Concannon,  6  M.  &  W.  30 ;  7  D.  P.  C, 
391. 

In  order  to  excuse  delay  on  the  ground  of  a 
previous  application  at  chambers,  the  rule  must 
be  drawn  ap  on  reeding  the  summons,  or  it  must 
be  shewn  by  affidavit.    lb. 

Where  a  defendant  seeks  to  obtain  his  dis- 
charge on  the  ground  of  a  substantial  objection 


to  his  arrest,  he  is  not  bound  to  apply  before  the 
expiration  of  the  time  for  putting  in  bail. 
Walker  v.  Lamb,  9  D.  P.  C.  131 ;  1  W.  P.  C.  8  ; 
4  Jur.  1014. 


Form  of.] — Where  a  defendant  has  been 


arrested  by  an  order  made  upon  insufficient 
affidavits,  an  application  for  his  discharge  should 
be  by  motion  to  set  aside  the  order,  not  the 
capias.    I/opkifuton  v.  Salembier,  7  D.  P.  C.  493  ; 

5  M.  &  W.  423  ;  3  Jur.  538. 

To  support  a  rule  by  a  defendant  to  rescind  a 
judge's  order,  he  must  swear  positively  that  "  he 
is  not  about  to  leave  England."  Robinson  v. 
Gardner,  7  D.  P.  C.  716. 

Where  sufficient  has  been  shewn  to  Indicate 
that  he  has  an  intention  of  quitting  England, 
the  court  will  not  discharge  him,  even  though  he 
swears  he  never  contemplated  leaving  England, 
and  most  positively  not  for  the  place  alleged  in 
the  affidavit  on  which  he  was  held  to  bail.  i>Mn- 
oan  V.  Jacobs,  3  Jur.  1149. 

b.  Qronnda. 

Absence  of  Cause  of  Action.  1 — The  court  will 
entertain  an  application  for  the  discharge  of  a 
party  arrested,  or  for  the  restoration  of  money 
deposited  on  the  arrest,  where  it  plainly  appears 
that  the  plaintiff  has  no  cause  of  action.  Stam- 
mers V.  Ilughes,  18  C.  B.  527  ;  25  L.  J.,  C.  P.  247; 
2  Jur.,  N.  S.  572  ;  S,  P.,  Pegler  v.  Hislop,  1  Ex. 
437  ;  17  L.  J.,  Ex.  53  ;  llJur.  996  ;  Copeland  v. 
Child,  22  L.  J.,  Q.  B.  279  ;  17  Jur.  506  ;  Bums 
V.  Chapman,  5  C.  B.,  N.  S.  481 ;  28  L.  J.,  C.  P. 

6  ;  5  Jur.,  N.  S.  19  ;  7  W.  R.  89. 

It  is  no  ground  for  rescinding  an  order  for  a 
capias,  that  the  plaintiff,  when  he  comes  to 
declare,  may  have  to  rely  upon  a  cause  of  action 
different  from  that  stated  in  the  affidavit  upon 
which  the  order  was  obtained.  Bums  v.  Chap' 
man,  5  C.  B.,  N.  S.  481  ;  28  L.  J.,  C.  P.  6. 

The  court  will  only  interfere  where  it  clearly 
appears  that  the  obtaining  the  order  is  an  abuse 
of  its  process.    2b, 

Writ  of  Snmmoni.] — ^Though  a  writ  of  sun- 
mons  must  be  sued  out  before  a  capias  can  be 
applied  for,  it  is  not  necessary  that  the  defen- 
dant should  be  served  with  a  copy  previously  to 
his  arrest ;  but  where  there  has  been  no  service 
of  the  writ,  the  court  will  grant  a  rule  to  dis- 
charge the  defendant  out  of  custody,  unless 
serv^  within  a  limited  time.  Brooke  v.  Snell, 
8  D.  P.  C.  370 ;  4  Jur.  340. 

Where  Arrest  Freconoerted  or  Frandnlent.] — 
A  creditor,  by  a  concerted  fraud,  induced  nis 
debtor,  who  resided  abroad,  to  come  to  England, 
and  immediately  had  him  arrested.  The  court 
set  the  proceedings  aside,  as  an  abuse  of  the 
process  of  the  court.  Stein  v.  Valkenhuysen,  El. 
Bl.  &  El.  65 ;  27  L.  J.,  Q.  B.  236  ;  4  Jur.,  N.  6. 
411. 

For  not  Declaring.] — A  defendant  is  not  en- 
titled to  be  dischaiged,  by  reason  of  the  plaintiff 
not  having  declared  against  him  within  a  year ; 
but  the  proper  course  is  to  proceed  by  judg- 
ment of  non  pros.  Turner  v.  Parker,  2  D.  &  L. 
444. 

Against  Good  Faith.]— The  court  refused  to 
iateif ere  snmmarily  to  discharge  a  defendant  out 


468 


ARTIZANS. 


464 


of  custody,  on  the  ground  that  the  arrest  was 
against  good  faith,  in  being  made  for  the  whole 
debt,  after  an  engagement  to  receive  the  amount 
by  instalments.  UdaU  v.  Nelson^  4  N.  &  M. 
637  ;  2  A.  &  E.  215  ;  1  H.  &  W.  177. 

Where  Debt  has  been  Paid.]— If  the  debt  and 
costs  in  an  action  have  been  paid  to  the  plaintiff, 
no  matter  by  whom,  the  defendant  is  entitled  to 
be  discharged.  Rimmer  v.  TuvTier^  3  D,  P.  C. 
601. 

Where  Debtor  has  been  adjndieated  a  Bank- 
mpt] — A  party  was  adjudicated  bankrupt  in 
April,  1867 ;  he  did  not  surrender,  but  went 
abroad  for  some  years,  coming  back  to  England 
.  from  time  to  time  under  a  feigned  name,  and 
communicating  with  some  of  his  assignees.  In 
March,  1863,  while  in  England,  he  was  arrested 
on  a  claim  of  debt  for  50,(X)0Z.  on  a  capias  to  hold 
to  bail,  on  the  ground  that  he  was  about  to  leave 
the  country.  He  surrendered  to  the  bankruptcy 
in  July,  1863.  The  plaintiff  had,  in  1858,  applied 
to  the  commissioner  of  bankruptcy  to  admit  the 
debt  as  a  claim,  but  the  commissioner  had  refused 
on  the  ground  that  the  debt  was  for  money  lent 
by  a  banking  company,  wbich  was  not  a  legal 
company  because  it  had  not  paid  up  a  sufficient 
portion  of  the  subscribed  capital.  The  defendant 
swore  that  he  did  not  intend  to  leave  the  country 
at  the  time  of  his  arrest,  nor  since,  but  purposed 
to  remain  in  England  to  assist  his  assignees ;  he 
also  stated  that  his  health  was  suffering  seriously 
from  the  confinement.  He  had  not  passed  his 
last  examination : — Held,  that  he  was  not  en- 
titled to  be  discharged  from  custody.  Steward 
V.  Wav^h,  33  L.  J.,  Q.  B.  86  ;  9  L.  T.  729. 


8.  Maliciously  obtaining  Ordeb. 

When  an  Action  will  lie  for.] — An  action  for 
maliciously  arresting  on  a  capias  lies  only  where 
the  party  obtaining  the  order  has  imposed  on  the 
judge  by  some  false  statement  or  suggestio  falsi, 
and  thereby  satisfied  him  of  the  existence  of  the 
debt  to  the  requisite  amount,  and  that  there  was 
reasonable  ground  for  supposing  that  the  debtor 
was  about  to  quit  the  country.  DanieU  v.  Field- 
ing,  16  M.  &  W.  200  ;  4  D.  &  L.  329  ;  16  L.  J., 
Ex.  153;  10  Jut.  1061. 

A  creditor  receiving  information  from  one 
person  that  his  debtor  is  going  abroad,  and  ob- 
taining an  order  to  arrest  him  on  an  affidavit, 
which  is  afterwards  held  to  be  insufficient  and 
to  some  extent  untrue,  is  not  therefore  liable  to 
an  action  for  maliciously  obtaining  the  arrest 
without  reasonable  cause,  there  being  enough  to 
justify  the  belief  that  the  debtor  was  going 
abroad,  and  the  payment  into  court  of  a  sum 
over  20^  is  a  sufficient  admission  of  a  debt  to 
justify  the  application.  Ne'cUl  v.  Loadmun^  2 
F.  &  F.  313. 

In  an  action  for  maliciously,  and  without 
reasonable  or  probable  cause,  causing  the  plain- 
tiff to  be  arrested  on  a  capias,  the  order  for  which 
had  been  obtained  upon  an  affidavit  not  fairly 
disclosing  the  nature  of  the  contract  for  the 
alle^  breach  of  which  the  defendant  was  suing, 
the  judge  having  stated  that,  in  his  opinion,  the 
plaintiff  had  failed  to  make  out  a  want  of 
reasonable  and  probable  cause,  told  the  jury, 
that,  to  entitle  the  plaintiff  to  a  verdict,  the  jury 
must  be  satisfied  that  there  was  a  total  want  of 


reasonable  and  probable  cause,  and  that  the 
defendant  had  acted  with  malice  : — Held,  a  mis- 
direction.    Gihhoni  y.  Allison,  3  C.  B.  181. 


ARTICLES. 

I.  Of  Peace.— iS^  Cbihinal  Law. 
II.  Of  Clkbkship.— iSi?c  Soucitob. 


ARTIZANS. 

Artiians'  and  Labonrers*  Dwellings  Improve- 
ment Aot,  1875 — ImproYoment  Scheme— Com- 
pensation for  Aneient  lights.] — The  provisions 
of  the  Artizans*  and  Labourers*  Dwellings  Im- 
provement Act,  1875;  with  regard  to  the  extinc- 
tion of  rights  and  easements  in  or  relating  to 
lands  purchased  by  the  local  authority,  apply  to 
ancient  lights  in  respect  of  premises  adjoining 
the  lands  purchased,  and  the  loss  of  such  ancient 
lights  is  matter  for  compensation  by  the  local 
authority  according  to  the  act.  Badham  y. 
Marris,  52  L.  J.,  Ch.  237  n. ;  45  L.  T.  579. 

Sztingnishment  of  Efetsement  affecting 

Land  pnzchased  by  Local  Authority — ^Bight  to 
Compensation.] — The  effect  of  s.  20  of  the  Arti- 
zans* and  Labourers*  Dwellings  Improvement  Act, 
1875,  is  that  upon  the  purchase  of  land  by  a  local 
authority  for  the  purpose  of  carrying  into  effect 
a  scheme  under  the  act,  all  easements  whatsoever 
affecting  the  land  become  thenceforth  extin- 
guished, subject  only  to  this,  that  compensation 
is  to  be  paid  by  the  local  authority  to  persons 
injured  in  manner  provided  by  the  section. 
Swainston  v.  Metropolitan  Board  of  Workty  52 
L.  J.,  Ch.  235  ;  48  L.  T.  634  ;  31  W.  R.  498. 

A  local  authority,  under  the  powers  of  the 
above  act,  purchased  and  took  a  certain  house 
for  the  purposes  of  an  improvement  scheme.  The 
plaintiffs,  the  owners  of  adjoining  land,  claimed 
to  be  entitled  to  a  right  to  support  to  a  building 
thereon  from  the  house  so  purchased,  and  brought 
an  action  to  restrain  the  local  authority  from  re- 
moving the  house  in  such  a  way  as  to  interfere 
with  the  plaintiffs*  right  to  support.  The  local 
authority  had  taken  no  proceedings  to  purchase 
the  alleged  easement  of  the  plaintiffs : — Held, 
that  the  only  right  tiie  plaintiff  could  have 
was  to  receive  compensation  under  the  above 
section,  and  that  their  action  must  therefore 
fail.    Ih. 

ProTisional  Award  —  Final  Award  —  Time 
when  Ownership  of  Property  passes.] — On  the 
23rd  December,  1878,  the  Metropolitan  Board  of 
Works  served  a  notice  on  B.,  the  owner  of  certain 
houses,  stating  that  they  would  be  taken  com- 
pulsorily  under  the  Artizans*  and  Labourers* 
Dwellings  Improvement  Act,  1875,  and  an  arbi- 
trator was  appointed.  The  arbitrator  made  his 
provisional  award  on  the  18th  March,  and  his 
final  award  on  the  22nd  July,  1880.  On  the 
18th  February,  1880,  the  Metropolitan  Board  of 
Works  served  a  notice  on  B.  that  the  houses  were 
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in  a  dangerous  state,  and  requiring  him  to  take 
down  a  portion  and  repair  them,  and  on  the  18th 
March  a  magistrate  miMle  an  order  that  B.  should 
take  down  a  part  and  repair  the  buildings.  This 
order  not  having  been  complied  with,  the  Metro- 
politan Board  of  Works  gave  notice  to  B.,  on  the 
16th  Jul  J,  1880,  to  houd  and  take  down  the 
structure ;  and  on  the  19th  July,  the  notice  not 
having  been  complied  vrith,  the  Metropolitan 
Board  of  Works  incurred  expenses  to  the  amount 
of  26^  9s.  Ad,  in  hoarding,  and  afterwards  other 
expenses  amounting  in  all  to  782.  9s.  id.  It  was 
contended,  on  the  part  of  B.,  that  at  the  time  the 
expenses  were  incurred  the  prorisional  award 
had  been  made,  and  therefore  he  was  not  the 
"  owner :" — Held,  that  the  ownership  in  the  pro- 
perty was  not  transferred  until  the  final  award 
was  made  on  the  22nd  July,  1880,  and  therefore 
the  Metropolitan  Board  of  Works  could  recover 
the  expenses  from  B.  as  being  the  owner  when 
they  were  incurred.  Barnet  v.  Metropolitan 
Board  of  Works,  46  L.  T.  384 ;  46  J.  P.  469. 

Provisional  Award  altered  by  Arbitrator  on 
Aeeonnt  of  omission  of  Interest — Validity  of 
linal  Award.] — ^The  Metropolitan  Board  of 
Works,  the  **  local  authority  *'  under  the  Artizans^ 
and  Labourers'  Dwellings  Improvement  Act, 
1875  (38  &39  Vict  c.  36),  served  on  the  plaintiff, 
the  lessee  of  property  required  for  an  improve- 
ment scheme,  a  notice  for  him  to  send  in  a  state- 
ment as  to  the  nature  of  his  claim.  This  was 
done,  but  the  arbitrator  appointed  under  the  act, 
through  some  omission,  did  not  include  the 
plaintiff*s  interest  in  his  provisional  award, 
framed  pursuant  to  subs.  8  of  the  schedule  to  the 
act.  The  plaintiff  subsequently  received  a  two- 
days'  notice  to  attend  before  the  arbitrator  that 
his  claim  might  be  considered.  He  attended 
accordingly,  though  under  protest,  and  stated  his 
claim,  which  was  considered  by  the  arbitrator, 
who  altered  his  provisional  award  by  inserting 
the  amount  of  compensation  awarded  by  him  to 
the  plaintiff  in  respect  of  his  interest.  This  was 
confirmed  by  the  final  award  under  subs.  12.  In 
an  action  to  set  aside  the  award  : — Held,  that, 
notwithstanding  the  omission  of  the  plaintiff's 
interest  from  the  provisional  award,  he  was  a 
"  person  interested  "  therein  within  the  meaning 
of  subs.  11,  that  the  proceedings  of  the  arbitrator 
in  considering  his  claim  under  that  subsection, 
and  in  altering  the  provisional  award  in  respect 
of  his  interest  under  subs.  12,  were  regular,  and 
that  the  final  award  was  good.  Carr  v.  Metro- 
jHdUan  Board  of  Works,  14  Ch.  D.  807  ;  49  L.  J., 
Ch.  272  ;  42  L.  T.  364. 

Held,  also,  that  if  there  had  been  an  irre- 
gularity, it  would  have  been  formal  only,  and 
would  have  been  cured  by  the  latter  part  of  subs. 
12.     lb. 


Compensation — Dnty  of  Arbitrator — Prin- 


eiple  of  AsBOStment.] — When  an  arbitrator  has 
been  appointed  under  the  Artizans'  and  La- 
bourers' Dwellings  Improvement  Act,  1876,  to 
assess  compensation  for  lands  proposed  to  be 
taken  compulsorily  under  that  act,  it  is  his  duty 
to  assess  the  compensation  for  such  lands  upon 
the  footing  that  the  interest  in  respect  of  which 
a  claim  is  made  is  an  existing  interest,  and  it  is 
not  his  duty  to  decide  whether  the  interest  does 
or  does  not  exist.  Wilkins  v.  Birmingham 
lMayor\2b  Ch.  D.  78  ;  49 L.  T.  468  ;  32  W.  R.  118. 
From  the  date  when  the  local  authority  shall 


have  published  once  in  three  successive  weeks 
the  particulars  mentioned  in  s.  6  of  the  schedule 
to  the  Artizans'  Dwellings  Act,  the  relation  of 
vendor  and  purchaser  is  created  for  the  purpose 
of  fixing  the  subject-matter  of  compensation,  and 
the  effect  of  the  publication  of  such  particulars 
is  analogous  to  the  effect  of  a  notice  to  treat 
under  the  Lands  Clauses  Consolidation  Act,  1845. 
Section  121  of  the  Lands  Clauses  Consolidation 
Act,  1846,  is  incorporated  in  the  Artizans'  Dwel- 
lings Act.    Ih, 
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I.  EQUITABLE  ASSIGNMENT. 
<Str  Judicature  Act,  1873,  s.  25,  sub-s.  6. 

By  Letter— Validity  ot] — Where  a  cestui  que 
trust  by  letter  directed  an  executor  to  pay  the 
share  to  which  "  I  am  entitled  "  or  "  due  to  me  " 
to  three  persons  equally,  and  such  letter  was 
adopted  and  acted  on  by  all  parties,  the  writer 
baying  died  : — Held,  that  it  was  not  necessary 
that  an  assignment,  to  be  valid  in  equity,  should 
be  by  deed,  and  therefore  that  such  letter  oper- 
ated as  an  assignment  of  the  whole  share  of  the 
cestui  que  trust  in  the  testator's  estate,  whether 
immediately  payable  or  in  reversion.  Lamhe  v. 
Ortm,  1  Drew.  &  Sm.  125  ;  29  L.  J.,  Ch.  319. 

A.,  having  assured  his  life,  wrote  to  the  assur- 
ance company,  "  please  to  take  notice  that  I  wish 
to  transfer  my  interest  in  the  policies"  to  B. 
The  letter  was  delivered  to  the  compan}',  and 
noted  in  their  books : — Held,  that  this  was  a 
good  equitable  assignment  as  against  a  subse- 
quent assignee  of  the  policies,  who  had,  in  addi- 
tion, obtained  possession  of  them.  Ckowne  v. 
Baylis,  31  Beav.  351  ;  51  L.  J.,  Ch.  757. 

By  Parol.  ] — G.,  a  few  hours  before  his  death,  said 
to  a  creditor,  "  there  is  the  wool  which  has  gone 
to  Doncaster  ;  go  and  sell  that  wool ;  pay  B.  the 
balance  due  to  him  on  such  wool,  and  keep  the 
remainder  yourself : " — Held,  that  these  words 
created  a  valid  equitable  lien.  Gurnell  v. 
Gardiner,  4  Giff.  626  ;  9  Jur.,  N.  S.  1220  :  9  L. 
T.  367  ;  12  W.  R.  67. 

Sharei  deposited  as  Security— Bights  of 

Parties.] — ^A.  deposited  witH  B.  share  certificates 
in  a  company  as  security  for  a  loan,  and  after- 
wards, by  deed,  assigned  all  his  personal  estate 
to  C.  and  D.,  in  trust  for  the  benefit  of  his 
creditors.  The  assignees  gave  notice  of  the  as- 
signment .to  the  company ;  but  B.  omitted  to 
give  notice  of  his  equitable  lien : — Held,  that 
notwithstanding  the  omission  of  such  notice,  C. 
and  D.  could  not  maintain  trover  against  B.  for 
the  certificates.  Broadbent  v.  Varley,  12  C.  B., 
N.  S.  214. 

By   Agreement — When     enforceable.] — An 

agreement  for  an  advance  in  order  to  enable  a 
contractor  for  railway  works  to  execute  them,  on 
terms  entitling  the  lender  to  a  charge  on  the 
contract  moneys,  and  to  receive  profits  in  lieu  of 
interest,  does  not  entitle  the  lender  to  any  part 
of  the  benefit  of  the  agreement  for  security, 
unless  the  advance  was  made  to  the  stipulated 
extent  and  at  the  stipulated  times,  nor  to  any  lien 
or  charge  for  a  small  portion  only  of  the  stipu- 
lated advance.  Twynam  v.  Hudson,  4  De  G., 
F.  &  J.  462. 

By  an  Order  for  Payment  on  a  third  person — 
Lien.] — ^A.  being  indebted  to  B.,  gave  him  an 
authority  addressed  to  C,  from  whom  certain  sums 
of  money  were  accruing  due  to  A.,  authorizing 
C.  to  pay  those  sums  to  B.  Notice  of  this  instru- 
ment was  given  to  C, : — Held,  first,  that  the 
authority  was  not  such  an  order  for  the  payment 
of  money  as  would  require  a  stamp ;  and  secondly, 
that  it  was  an  equitable  assignment  of  the  moneys 
in  G.'s  hands  to  B.,  creating  a  lien  or  charge 
upon  them  which-  might  be  successfully  set  up 
by  C.  when  served  with  a  garnishee  order  by  a 


subsequent  judgment-creditor  of  A.    Sanndenon. 
V.  Perrin,  22  L.  T.  419. 


liability  to  Assigneo — ^Defence  ot] — To 


an  action  for  money  due  on  an  award,  a  plea, 
that  the  plaintiff  assigned  the  debts  to  D.  &  Co., 
who  gave  notice  thereof  to  the  defendant,  and 
that  the  assignment  remained  in  force,  and  that 
the  defendant  still  remained  liable  to  pay  D.  k 
Co.,  that  the  action  was  not  brought  for  the 
benefit  of  D.  k  Co.,  nor  with  their  consent,  and 
if  the  plaint ifE  recovered,  the  defendant  would 
nevertheless  be  obliged  to  pay  D.  and  Co.,  is 
good,  as  a  court  of  equity  would  grant  an  imcon- 
ditional  injunction  to  restrain  the  plaintiff  from 
suing  for  his  own  benefit.  Jrffs  v.  Day,  1  L.  li., 
Q.  B.  372  ;  35  L.  J.,  Q.  B.  99. 

Conditional  promise  not  an  Assignment.] — A 
promise  to  pay  money  when  the  debtor  receives 
a  debt  due  to  him  from  a  third  person,  does  not 
constitute  an  equitable  assignment,  so  as 
to  charge  the  debt  in  the  hands  of  such 
third  person.    Field  v.  Megaw,  4  L.  R.,  C.  P.  6C0. 

A.,  having  a  cargo  of  wheat,  brought  by  a 
vessel  called  the  Maraquita,  in  the  hands  of  a 
factor  for  sale,  obtained  from  B.  a  loan  of  500/., 
for  which  he  gave  B.  his  acceptance  at  two 
months,  describing  the  consideration  to  be  "  value 
received  in  wheat  ex  Maraquita,*' and  they  verbally 
agreed  that  the  bill  was  to  be  renewed  from  time 
to  time  until  A.  should  receive  from  the  factor 
the  proceeds  of  the  wheat : — Held,  that  this  did 
not  charge  the  fund  in  the  hands  of  the  factor,  so 
as  to  amount  to  an  equitable  assignment  of,  or 
an  equitable  charge  upon,  the  fund.    Ih. 

When  attached — Effect  on  Garnishment.] — 

An  equitable  assignment  of  property  which  is 
subsequently  attached,  bars  the  garnishment, 
though  notice  of  the  assignment  has  not  been 
given  to  the  garnishee  before  the  attachment. 
Robinson  v.  Ncsbitt,  3  L.  R.,  C.  P.  264  ;  37  L. 
J.,  C.  P.  124  ;  17  L.  T.  653 ;  16  W.  R.  543. 


ASSIZES. 

Circuit.] — A  circuit  is  continuous  from  its 
commencement  to  its  termination.  Oxfordshire 
(Sh^Hff),  In  re,  2  C.  &  K.  200 ;   S,  P.,  Anon,, 

Salk.  8. 

Time  daring  which  AMlies  Continne.] — ^Al- 
though, by  contemplation  of  law,  the  whole  time 
during  which  assizes  continue  at  one  place  is 
considered  for  some  purposes  as  one  legal  day, 
3^ct  the  particular  day  on  which  a  convictiou 
actually  took  place  may  be  proved  when  neces- 
sary. W?iitaler  v.  Wisbey,  12  C.  B. 44 ;  21  L.  J., 
C.  P.  116;  16  Jur.  411. 

ITieref ore,  where  a  convicted  felon  made  a  bon& 
fide  assignment  of  goods  after  the  commission 
day  of  the  assizes,  but  before  the  day  on  which 
he  was  actually  convicted  : — Held,  that  the  as- 
signee could  prove  the  actual  day  of  the  convic- 
tion, although  the  record  mentioned  only  the 
commission  day,  and  that  the  assignment  was 
valid.    lb. 
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Jnritdietioa  of  JndgM.]— A  jndge  of  assize  has 
authority  to  order  the  court,  or  any  part  of  it,  to 
he  cleared  if  quiet  is  not  preserved  in  it,  and  the 
sheriff  is  bound  to  execute  his  orders  and  to  pre- 
serre  quiet ;  and  if,  instead  of  that,  he  incites 
his  officers  to  disobey  such  orders,  he  is  guilty  of 
a  high  contempt  of  court.  A  placard  issued  by 
him,  and  posted  on  the  outside  of  the  wall  of  the 
court  while  the  judge  was  sitting : — Held  such  a 
contempt.  Surrey  (^SJtrriff),  In  re,  2  F.  &  F. 
236. 

Quarter  Seuioiu— How  they  are  affeetod  by.] 
— ^The  authority  of  courts  of  quarter  sessions, 
whether  for  a  county  or  a  borough,  is  not  in  law 
either  determined  or  suspended  by  the  coming  of 
the  judges  into  the  county  under  their  commis- 
sion of  assize,  oyer  and  terminer,  and  general 
gaol  delivery ;  although,  generally  speaking,  it 
would  be  inconvenient  and  impro[)er  that  courts 
of  quarter  sessions  for  counties  should  be  held 
concurrently  with  the  assizes  for  the  same  coun- 
ties. Smith  V.  lieg.  {in,  error),  13  Q.  B.  738 ;  18 
L.  J.,  M.  C.  212. 

Warrant  of  Cominitimmt  for  Contempt  by.] — 
A  court  of  assize  being  a  superior  court,  a  war- 
rant of  commitment  for  contempt  need  not  set 
out  the  particulars  of  the  contempt.  Fernandez^ 
Ex  parte,  6  H.  &  N.  717  ;  7  Jur.,  N.  S.  529  ;  4 
L.  T.  296  ;  S.  P.,  10  C.  B.,  N.  8. 3  ;  30  L.  J.,  C.  P. 
321  ;  7  Jur.,  N.  S.  371  ;  4  L.  T.  324 ;  9  W.  R. 
832. 

Clerk  ot] — Though  the  clerk  of  assize  and 
clerk  of  arraigns  act  as  officers  of,  and  are  sub- 
ject  to,  the  control  of  the  court,  and  their  names 
are  inserted  in  the  commissions  of  oyer  and  ter- 
miner, the  court  stated  that  there  never  was  an 
Instance  of  their  acting  under  the  commission, 
and  that  they  had  no  authority  to  decide  on  any 
question.    MUward  v.  Thatckci^,  2  T.  R.  83. 

Foea  ol]— By  19  Geo.  3,  c.  74,  s.  30,  the 

clerk  of  assize  on  each  circuit  was  entitled  to 
receive  a  certain  fee  for  every  person  convicted 
of  a  transportable  offence  (except  petty  larceny), 
and  sentenced  to  transportation,  hard  labour  or 
confinement  in  the  house  of  correction,  and  for 
persons  capitally  convicted,  who  afterwards  re- 
ceived the  king's  pardon  on  condition  of  being 
transported  or  imprisoned.  Fleetwood  v.  Finch, 
2  H.  Bl.  220. 


Idafaility  of.] — If  a  clerk  of  assize  draws 

an  indictment  with  unnecessary  prolixity,  he 
may  be  ordered  to  pay  the  extra  expense.  Rex 
V.  !Bury,  1  Leach,  C.  C.  201 ;  8,  P.,  Bex  v.  May, 
1  Dong.  193. 


ASSURANCE. 


See  INSURANCE. 
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2.  WJiat  can  he  Attached,  471, 

3.  Effect  and  Operation  of,  477. 

4.  Practice  on,  482. 

1.  In  what  Cases. 

On  Ordor  lor  Payment  of  Coita.]— The  order 
for  costs  on  dismissing  an  action  for  want  of 
prosecation  is  not  enforceable  by  attachment  of 
debts  under  Ord.  XLV.  r.  2.  Crcmetti  v.  Crom, 
4  Q.  B.  D.  225  ;  48  L.  J.,  Q.  B.  337  j  27  W.  R. 
411. 

A  person  who  has  obtained  an  order  for  the 
costs  of  an  interpleader  issue  and  entered  it  of 
record,  pursuant  to  1  &  2  Will.  4,  c.  58,  s.  7,  so 
us  to  have  the  force  and  effect  of  a  judgment, 
is  not  a  judgment  creditor  within  the  meaning 
of  the  garnishee  clauses  of  the  Common  Law 
Procedure  Act,  1854,  ss.  60,  61.  Beat  v.  Pern- 
hrolte,  8  L.  R.,  Q.  B.  363  ;  42  L.  J.,  Q.  B.  212  ; 
29  L.  T.  327  ;  21  W.  R.  919. 

After  a  rule  has  been  discharged  with  costs, 
the  person  in  whose  favour  the  rale  has  been  dis- 
charged cannot  obtain  a  garnishee  order;  the 
1  &  2  Vict.  c.  110,  8.  18,  giving  to  rules  of  the 
courts  of  common  law  the  effect  of  judgments 
for  the  purposes  of  the  act,  but  not  actually 
making  them  judgments.  Sunderland  Local 
Marine  Bimrd  v.  Franhland,  8  L.  R.,  Q.  B.  18  ; 
42  L.  J.,  Q.  B.  13  ;  28  L.  T.  18. 

Under  sub-s.  8  of  sect.  25  of  the  Judicature 
Act,  1873,  the  Court  of  Divorce  has  power  to 
attach  a  debt  due  to  a  respondent  in  order  to 
compel  obedience  to  an  order  of  that  court  for 
payment  of  costs.  WhittakerY.  Whittalter.l 
P.  D.  15  ;  51  L.  J.,  P.  80 ;  47  L.  T.  131  ;  30  W. 
R.  431. 

By  Judgment  Creditors.] — ^An  executor  of  a 
judgment  creditor  is  not  entitled  to  attach  a 
debt  due  to  the  judgment  debtor  before  he  has 
made  himself  a  party  to  the  judgment.  Bay- 
nard  v.  Siniviotu,  5  El.  &  Bl.  59  ;  24  L.  J.,  Q.  B. 
253  :  1  Jur.,  N.  S.  657. 

But  a  party  in  an  interpleader  issue,  who  has 
obtained  an  order  for  his  costs,  which,  by  1  &  2 
Will.  4,  c.  58,  8.  7,  has  the  force  and  effect  of  a 
judgment,  is  a  judgment  creditor.  Hartley  v. 
Sh/^mwell,  1  B.  &  8.  1  ;  30  L.  J.,  Q.  B.  223 ;  7 
Jur.,  N.  8.  774  ;  9  W.  R.  520. 

A  party  having  obtained  judgment  in  a  supe- 
rior court  for  a  debt,  brought  an  action  on  that 
judgment  in  a  county  court,  which  made  an 
order  for  payment  by  instalments: — Held, 
that  'the  court  ought  noti  to  assist  him,  by 
attilching  a  debt  in  the  hands  of  a  garnishee. 
Jones  V.  Jennsr,  26  L.  J.,  Ex.  319 ;  2  Jur.,  N.  S. 
674. 

A.  sued  C.  as  executrix  jointly  with  B.  and 
others,  and  recovered  judgment  against  them ; 
and  under  the  judgment  attached  a  debt  owing 
by  B.  to  C.'s  testator,  which  B.  paid :— Held, 
that  the  attachment  was  void,  and  that  payment 
of  it  by  B.  could  not  be  set  off  in  an  action  at 
the  suit  of  C.  as  executrix  against  B.  to  recover 
it     Chapman  v.  CaUu,  6  L.  T.  282. 

An  attachment  can  be  obtained  only  by  judg- 
ment creditors  at  common  law,  CommissUmers  of 
Donations  v.  Archhold,  14  Ir.  C.  L.  R.  67. 
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2.  What  can  be  Attached. 

Debt  Aoeraing  Due.] — Under  the  Common 
Law  Procedure  Act,  1864,  s.  61,  an  order  may  be 
made  not  only  attaching  an  accruing  debt  in  the 
hands  of  the  garnishee,  bat  also  an  order  for 
payment  of  the  accroing  debt  when  it  shall 
become  payable  by  the  garnishee  to  the  judg- 
ment creditor.  It  is  not  necessary  to  wait  till 
the  debt  has  become  actaally  payable  before 
making  the  order  for  payment.  Tapp  y.  JorteSt 
10  L.  R.,  Q.  B.  591  ;  44  L.  J.,  Q.  B.  127 ;  33  L. 
T.  201  ;  23  W.  R.  694. 

There  most  be  an  existing  debt  due  from  the 
garnishee  to  the  judgment  debtor,  though  the 
time  of  payment  may  be  postponed.  Jonet  v. 
Thompson,  1  El.  &  Bl.  &  El.  63  ;  27  L.  J.,  Q,  B. 
234  ;  4  Jur.,  N.  S.  338. 

Therefore,  the  amount  for  which  a  judgment 
debtor  has  obtained  a  verdict  against  a  third 
person,  in  an  action  for  unliquidated  damages, 
no  judgment  having  been  sign^,  and  the  amount 
therefore  not  being  a  debt,  is  not  attachable,  lb. 
S.  P.  Dresxer  v.  Johns,  6  C.  B.,  N.  S.  429  ;  28  L. 
J.,  C.  P.  281 ;  6  Jur.,  N.  S.  1262. 

Where  the  attorney  of  the  judgment  creditor 
had,  after  judgment,  taken  an  assignment  from 
the  garnishee  of  a  debt  growing  due,  and  which 
had  been  paid  before  the  application,  there  being 
nothing  to  shew  that  the  assignment  and  the 
payment  under  it  were  not  bon4  fide,  the  court 
refused  to  make  an  order.  Wise  v.  Birkenshaw, 
29  L.  J.,  Ex.  240  j  1  L.  T.  223  ;  8  W.  R.  420. 


Income  f^om  Tmit  Fond.]— A  judgment 


debtor  was  entitled  for  his  life  to  the  income 
arising  from  a  fund  vested  in  trustees,  payable 
half-yearly  in  February  and  August.  Upon  ap- 
plication by  the  judgment  creditor  in  November 
for  a  garnishee  order  attaching  the  debtor's 
share  of  the  income  in  the  hands  of  the  trustees, 
it  appeared  that  the  last  half-yearly  payment 
had  been  made,  and  that  there  was  no  money 
the  proceeds  of  the  trust  pro])erty  in  the  hands 
of  the  trustees  : — Held,  that  there  was  no  debt 
"  owing  or  accruing  "  at  the  time  when  the  order 
was  applied  for  which  could  be  attached  under 
Ord.  XLV.  r.  2.  Wehh  v.  Stent  on,  11  Q.  B.  D. 
618 ;  62  L.  J.,  Q.  B.  684  ;  49  L.  T.  432— C.  A. 
Affirming,  48  L.  T.  268. 

Semble,  that  the  proper  course  for  the  judg- 
ment creditor  to  pursue  was  to  apply  for  the 
appointment  of  a  receiver,  under  the  practice  of 
the  Chancery  Division,    lb. 

Debt  Payable  at  Future  Day.] — ^A  debt  due  by 
a  third  party,  but  not  payable  until  a  future  day, 
may  be  attached.  Sparks  v.  Younge,  8  Ir.  C.  L. 
R.  261— Ex. 

The  mere  possibility  that  when  the  day  of  pay- 
ment aiTives  there  may  be  a  defence  against  the 
recovery  of  the  debt,  is  no  ground  for  resisting 
an  attachment  order.    lb, 

Annnlty.] — A  plaintiff  had  recovered  judg- 
ment against  the  defendant  in  an  action  of  de- 
tinue, which  judgment  still  remained  unsatisfied. 
The  defendant,  under  the  will  of  her  deceased 
husband,  was  entitled  to  an  annuity  for  the 
maintenance  of  herself  and  her  in&int  son : — 
Held,  that  the  annuity  was  attachable  in  the 
hands  of  the  trustees  in  whom  it  was  vested, 
subject  to  an  inquiry  as  to  the  proportion  to  be 


allowed  for  the  maintenance  of  the  son.    Xash 
V.  Pease,  47  L.  J.,  Q,  B.  766. 

Dividends  due  on  a  savings  bank  annuity  in 
the  hands  of  the  Ckimmissioners  for  reducing  the 
National  Debt,  payable  to  the  wife  of  a  party 
against  whom  judgment  has  been  obtained,  are 
not  in  the  hands  of  a  garnishee  capable  of  being 
attached.  Dingley  v.  R4>binsofi,  2  Jur.,  N.  S. 
1146. 

Bond!.] — Commissioners,  incorporated  for  the 
purpose  of  effecting  improvements  in  West- 
minster, were  empowered  to  borrow  money  on 
bonds,  and  to  advance  money  to  builders  for 
building  purposes.  By  the  condition  of  these 
bonds,  all  the  bondholders  were  to  be  paid  pari 
passu.  The  commissioners  advanced  a  sum  to  a 
builder.  The  plaintiff  sued  the  commissioners  on 
one  of  these  bonds,  and  they  suffered  judgment  to 
go  by  default : — Held,  that  the  debt  due  from  the 
builder  to  the  commissioners  was  not  such  a  debt 
as  could  be  attached,  for  the  plaintiff  could  not 
enforce  immediate  payment,  and  the  effect  of  the 
garnishment  would  be  to  g^ve  him  a  priority  over 
the  other  bondholders.  Kennett  v.  Westminster 
Impropement  Commissioners,  11  Ex.  349 ;  26  L.  J., 
Ex.  97.  See  Ames  v.  Birkenhead  Docks  Trtut- 
tees,  20  Beav.  332  ;  24  L.  J.,  Ch.  640  ;  1  Jur.,  N. 
S.  629. 

C,  at  the  request  of  D.,  commenced  an  action, 
in  which  C.  had  no  interest,  against  1. ;  upon  D. 
giving  to  C.  a  bond,  whereby  D.  bound  himself 
to  C.  in  a  penal  sum,  subject  to  the  condition 
that,  if  D.  should  pay  I.  such  costs  as  C.  should, 
in  due  course  of  law,  be  liable  to  pay  in  case  he 
should  discontinue,  become  nonsuit,  or  a  verdict 
should  pass  against  him,  such  costs  to  be  first 
taxed,  or  in  case  of  a  judgment  obtained  by  I.  for 
his  costs  of  defence  ;  and  also  should  permit  C. 
during  the  pendency  of  the  action,  or  of  any 
liability  to  him  arising  therefrom,  to  letain  and 
apply  any  of  D.'s  moneys  that  might  come  to  C.*s 
hands  towards  the  discharge  of  any  costs  or 
liabilities  which  C.  might  be  put  to,  or  incur,  by 
reason  of  his  permitting  the  action  to  be  carried 
on  in  his  name,  or  from  any  injury  to  him  thereby 
from  the  default  or  omission  of  D.  to  pay  the 
same,  the  bond  should  be  void.  C.  was  nonsuited 
in  the  action,  and  I.  had  judgment  to  recover  his 
costs  : — Held,  that  D.'s  liability  under  the  bond 
to  pay  such  costs  did  not  constitute  a  debt,  and 
could  not  be  attached  as  such  by  the  judgment 
creditor.  Johnson  v.  Diamond,  1 1  Ex.  73  ;  24  L. 
J.,  Ex.  217  ;  1  Jur.,  N.  S.  938. 

Legacy,] — A  legacy  in  the  hands  of  an  executor 
cannot  be  attach^,  although  he  has  promised  to 
pay  it  over  if  ordered  so  to  do.  There  must  be 
such  an  account  stated  as  would  sustain  an 
action  in  order  to  constitute  the  legacy  a  legal 
debt  in  the  hands  of  a  legal  debtor.  JiPDowaU 
V.  Hollister,  3  C.  L.  R.  933  ;  25  L.  T.,  O.  S. 
186  ;  3  W.  R.  622. 

Superanimatioii  Allowance  to  Clerk.  1 — ^Thc 
superannuation  allowance  to  a  retired  clerk  of 
the  East  India  Company,  granted  by  a  resolution 
of  the  court  of  directors,  is  not  attachable  to 
answer  a  judgment  debt  due  from  such,  clerk. 
Innes  v.  East  India  Company,  17  C.  B.  351  ; 
26  L.  J.,  C.  P.  154  ;  2  Jur.,  N.  S.  189. 

Pention — Quarterly  Instalment  dne  and  to 
become  dne.] — ^A  quarterly  instalment  of  a  police 
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constable's  pension  which  is  actually  due  to  him 
may  be  attached  under  Ord.  XLV.,  being  "a 
debt  owing"  to  him.  Otherwise  as  to  further 
instalments  to  become  due  in  the  future.  Booth 
Y.  Trail,  ffayson,  In  re,  12  Q.  B.  D.  8  ;  49  L.  T. 
471  ;  32  W.  R.  122. 

Manidd  Woman— Bestraint  on  Anticipation.] 

— Judgment  having  been  signed  in  an  action 
against  the  defendants,  a  man  and  his  wife,  it 
was  sought  to  attach  in  execution  moneys  in  the 
hands  of  trustees  forming  part  of  the  income  of 
trust  funds  payable  to  the  wife  to  her  separate 
use,  which  had  accrued  since  the  judgment.  The 
will  by  which  the  trust  was  created  contained  a 
clause  restraining  anticipation  by  the  wife.  It 
appeared  that  the  action  was  for  the'  amount  of 
a  promissory  note  made  by  the  husband  and  wife 
jointly  during  the  coverture  : — Held,  that  the 
moneys  in  question  could  not  be  attached  in 
execution.  Chapman  v.  Bigg$,  11  Q.  B.  D.  27  ; 
48  L.  T.  704  ;  47  J.  P.  485. 

On  Banlamptey.] — An  order  having  been  made 
for  the  attachment  of  the  surplus  of  a  bankrupt*s 
estate  against  the  official  assignee  of  the  Court  of 
Bankruptcy  as  garnishee,  under  the  Common 
Law  Procedure  Act,  1854  : — Held,  that  such 
order  was  invalid,  there  being  no  debt  that  could 
be  attached  within  the  meaning  of  the  Act. 
Hunter,  In  re,  8  L.  R.,  C.  P.  24  ;  42  L.  J.,  C.  P. 
55  ;  27  L.  T.  827  ;  21  W.  R.  263. 

A  deed  under  the  Bankruptcy  Act  of  ISfil,  s. 
192,  is  a  bar  to  an  execution  issued  against  a 
garnishee  under  an  order  to  the  same  extent  that 
it  is  a  bar  to  an  execution  on  a  judgment. 
Kent  V.  Tomkinsim,  2  L.  R.,  C.  P.  502  ;  36  L.  J., 
C.  P.  224  ;  17  L.  T.  41. 

A  dividend  payable  by  the  assignees  in  bank- 
ruptcy to  a  creditor  who  has  prov^  in  the  Court 
of  Bankruptcy,  cannot  be  attached  by  a  judg- 
ment creditor  of  the  person  to  whom  such  divi- 
dend is  payable.  liayse  v.  Simp»im,  8  Ir.  C.  L.  R. 
523  ;  8.  P.,  Gilnwur  v.  Simpson,  8  Ir.  C.  L.  R., 
App.  xxxviii. 


Creditor's  BiTidend.] — ^A  garnishee  order 

will  not  be  given  to  attach  a  dividend  in  the  hands 
of  the  official  liquidator  of  a  company  which 
is  being  wound  up  in  bankruptcy.  Dawton 
V.  Malley,  1  Ir.  R.,  C.  L.  207  ;  15  W.  R.  791. 

Cheque  stopped.] — ^A  garnishee  order  was 
made  under  Ord.  ^aLY.  r.  2,  attaching  a  debt. 
At  the  time  the  order  was  made,  the  garnishees 
had  given  the  judgment  debtor  a  cheque  for  the 
amount  of  the  debt.  Upon  service  of  the  order 
on  the  garnishees  they  stopped  payment  of  the 
cheque  at  the  bank,  the  cheque  not  having  been 
presented  ; — Held,  that  upon  the  cheque  being 
stopped  it  was  as  if  it  had  never  been  given,  and 
that  there  was  therefore  an  existing  debt  capable 
of  being  attached,  and  the  garnishee  order  was 
effectual.  Colien  v.  Hale,  3  Q.  B.  D.  371 ;  47 
L.  J.,  Q.  B.  496  ;  39  L.  T.  35  ;  26  W.  R.  680. 

Money  in  Conrt.] — ^A  plaintiff  has  such  an  in- 
terest in  money  lodged  in  the  name  of  the  master 
of  the  court  to  the  credit  of  the  cause  that  the 
money  so  lodged  may  be  made  the  subject  of  a 
charging  order.  Adams  v.  Oillem^  9  Ir.  R., 
O.  L,  148.    See  next  case. 


Money  paid  into  Oonnty  Court.] — The  proceeds 
of  a  judgment  paid  into  the  county  court  are  not 
attachable  by  means  of  a  garnishee  summons  at 
the  suit  of  a  third  ])erson  as  "  a  debt,"  due  from 
the  registrar  of  the  court  to  the  judgment  debtor. 
Dolphin  V.  Layton,  4  C.  P.  D.  130 ;  48  L.  J., 
C.  P.  426  ;  27  W.  R.  786. 

Absolnte  Debt — ^Pnrchase-money  under  Lands 
Clauses  Act.] — A  "  debt  due  or  accruing"  to  a 
judgment  debtor  and  therefore  capable  of  i)eing 
attached  by  a  garnishes  order  under  Rules  of 
Court,  1875,  Ord.  XLV.  r.  3,  must  be  an  absolute 
and  not  merely  a  conditional  debt.  Thus,  where, 
after  notice  to  treat  by  a  railway  company  to  a 
landowner,  the  purchase-money  has  been  fixed 
by  the  verdict  of  a  jury  and  •judgment  of  the 
sheriff  under  sects.    49    and  50  of  the  liands 
Clauses  Act,  the  purchase-money  cannot  be  at- 
tached by  a  garnishee  order  nisi  served  upon 
the  company  by  a  judgment  creditor  of  the  land- 
owner after  the  verdict  but  before  the  execution 
or  tender  of  a  conveyance  ;  for  the  proceedings 
under  the  above  sections  do  not  of  themselves 
create  an  absolute  debt  due  from  the  company 
to  the    landowner,  his -right  to  the  purchase- 
money  being  conditional  upon  the  execution  or 
tender  of  a  conveyance.    Accordingly,  in  a  case 
where  the  landowner  had  brought  an  action  and 
obtained   judgment   against  the   company  for 
specific  performance  of  the  statutory  contract : — 
Held,  that  the  purchase-money  could  not  be  at- 
tached by  garnishee  orders  nisi  served  upon  the 
company,  some  before  and  others  after  the  com- 
mencement of  the  action,  notwithstanding  that 
a  good  title  had  been  shewn  ;  nor  even  by  a 
garnishee  order  served  after  the  execution  of  the 
convej-aiice  w^hen  the  money  had  been  paid  into 
court  by  the  company  under  the  judgment,  the 
money  not  being  "  a  debt  in  the  hands  "  of  the 
garnishee  within  rule  3  of  Ord.  XLV.  Howell  v. 
Metropolitan  District   Bailway    Company,   19 
Ch.  D.  508  ;  51  L.  J.,  Ch.  158  ;  45  L.  T.  707  ;  30 
W.  R.  100. 

Discharge  of  Garnishee.] — The  provisions  of 
rule  8  of  Ord.  XLV.,  as  to  payment  or  execution 
being  a  valid  discharge  to  the  garnishee,  are 
inapplicable  to  a  debt  due  from  the  judgment 
debtor  that  is  conditional  only.    Ih, 

Wages  Attachment  Abolition  Act,  1870 — 
Salary  of  Secretary  attachable.] — The  salary  of 
a  secretary  to  a  company  amounting  to  200Z.  a 
year  is  not  *'  wages  "  of  a  "  servant "  within  the 
Wages  Attachment  Abolition  Act  (33  &  34  Vict, 
c.  30),  and  is  therefore  not  exempted  from  at- 
tachment by  that  act.  Gordon  v.  Jennings,  9 
Q.  B.  D.  45  ;  51  L.  J.,  Q.  B.  417  ;  46  L.  T.  534  ; 
30  W.  R.  704  ;  46  J.  P.  519. 

Money  in  hands  of  Beceiyer.] — ^A  receiver  who 
had  been  appointed  in  an  administration  action 
and  ordered  to  pay  to  a  legatee  a  sum  quarterly 
out  of  moneys  in  or  coming  to  his  hands,  was,  on 
the  application  of  creditors  who  had  in  an  action 
in  a  Common  Law  Division  obtained  a  judgment 
against  the  legatee,  ordered,  under  Rules  of 
Court,  1875,  Ord.  XLV.,  to  pay  them  their  debt 
and  costs.  Cowans''  Estate,  In  re,  Rapier  v. 
WrigU,  14  Ch,  D.  638  ;  49  L.  J.,  Ch.  402  ;  42  L. 
T.  866  ;  28  W.  R.  827. 

.     Debt  Due  from  Partnership  Firm.]— A  gar- 
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nishee  order  cannot  be  made  under  Ord.  XLV. 
r.  2,  attaching  a  debt  due  from  a  partnership 
firm  described  by  its  partnerehip  name.  Walker 
V.  Books,  6  Q.  B.  D.  631 ;  60  L.  J.,  Q.  B.  470. 

Fundi  in  Hands  of  Executor.]— The  court 
refused  to  attach,  at  the  instance  of  a  judgment 
eretlitor,  on  a  judgment  de  bonis  testatoris 
against  an  executrix,  funds  lodged  by  her  in 
that  capacity  in  the  bank  of  the  judgment  credi- 
tor.   I£ewat  V.  Darenport^  21  W.  R.  78. 

A  charging  order  will  not  be  made  against 
government  stock,  standing  in  the  name  of  a 
judgment  debtor,  upon  a  judgment  de  donis  tes- 
tatoris obtained  against  the  debtor  as  adminis- 
tratrix.    Ih, 

A  garnishee  order  made  against  executors  will 
not  affect  money  ^aid  into  court  by  them  in  an 
administration  suit,  and  carried  to  a  separate 
account  to  meet  a  debt  due  to  the  judgment 
debtor.  Stexenn  v.  Phelivs,  10  L.  R.,  Ch.  417  ; 
44  L.  J.,  Ch.  689  ;  23  W.  R.  716. 

A  judgment  creditor  obtained    a   garnishee 
order  nisi  against  the  executors  of  P.,  a  debtor 
of  the  judgment  debtor.      At  that  time   P.'s 
estate  was  being  administered  in  the  Court  of 
Chancery,  and  after  the  service  of  the  garnishee 
order  the  executors  paid  the  personal  estate  in 
their  hands  into  court,  and  a  sufficient  sum  to 
answer  P.*s  debt  to  the  judgment  debtor  was 
carried  to  the  separate  account  of  the  judgment 
debtor  in  the  suit.    The  judgment  debtor  after- 
wards filed  a  petition  for  liquidation,  and  ob- 
tained an  injunction  restraining  the  judgment 
creditor   from    proceeding  with   his  garnishee 
order.    The  trustee  in  the  liquidation  then  ap- 
plied  in  the  suit  for  payment  to  him  of  the  sum 
standing  to  the  separate  account  of  the  judgment 
debtor  : — Held,  that  there  was  no  debt  owing  to 
the  judgment  debtor  in  the  hands  of  the  exec- 
utors of  P.  at  the  time  when  they  were  served 
with  the  garnishee  order,  and  consequently  the 
judgment  creditor  had  no  charge  on  the  fmid  in 
court.    lb. 


Surplus  on  Fi.  Fa.]— Surplus  money  realized 
by  a  sale  under  a  fi.  fa.  belongs  to  the  judgment 
debtor,  and  may  be  attached  in  the  hands  of  a 
sherifE.  O'JVeill  v.  Cunningham,  6  Ir.  R..  C.  L 
503. 

Within  the  Jurisdiction.]— A  debt  cannot  be 
attached  under  the  garnishee  clauses  of  the  Irish 
Common  Law  Procedure  Act,  1866,  unless  the 
garnishee  is  within  the  jurisdiction;  and  a 
registered  company,  whose  head  office  is  in 
London,  are  not  within  the  jurisdiction  within 
8.  63,  although  they  have  an  agent  residing  in 
Ireland  and  transacting  their  business  there 
Martyn  v.  Kelly,  6  Ir.  R.  C.  L.  404. 

Kotice  to  Treat.]  — A  notice  to  treat,  upon 
which  nothing  has  been  done,  does  not  constitute 
"a  debt  owing  or  accruing,"  which  can  be 
attached  under  Order  XLV.  r.  2,  of  the  Judica- 
ture  Act,  1875.  Richardson  y.  Elmit,  2  C.  P. 
D.  9 ;  36  L.  T.  58, 

Promissory  Koto.]— A  promissory  note  not  yet 
due  does  not  constitute  a  debt  which  can  be  at- 
tached to  answer  a  judgment  debt.  Pine  v. 
iwMwr,  11  Ir.  R.,  0.  L.  40. 
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Eent.]— Rent  due  may  be  attached.  Mitchell 
I^^Lee^J  L.  R.,  a  B.  259  ;  36  L.  J.,  Q.  B,  154  : 
15  L.  T.  602  ;  16  W.  R.  337;  8  B.  &  S.  92. 

A  mortgagee  who  has  given  notice  to  the 
tenant  to  pay  rent  to  him  has  not  a  lien  or  a 
charge  upon  the  rent  within  23  &  24  Vict.  c.  126, 
(Common  Law  Procedure  Act,  1860),  s.  29.    Ih. 

Salary.]- The  salary  of  a  medical  or  other 
officer  cannot,  before  it  is  actuaUy  payable,  be 
attached  by  a  garnishee  order  under  tbs  County 
Court  Rules,  1875,  for  it  is  not  "a  debt  due. 
owing,  or  accruing "  to  the  judgment  debtor 
Hall  V.  Pritchett,  3  Q.  B.  D.  215 ;  47  L.  J.,  Q. 
B.  15  ;  37  L.  T.  671 ;  26  W.  R.  95. 

Interest  on  Bailway  Stock  gruaranteed  by 
Oamiihoe.]— The  defendants  raised  money  by 
the  issue  of  capital  stock  to  complete  a  portion 
of  their  line.  By  an  arrangement  between  the 
defendants  and  the  D.  Railway  Company,  con- 
firmed by  an  Act  of  Parliament,  the  line  was 
worked  by  the  latter  company,  who  provided 
and  paid  to  the  defendants  half-yearly  a  sum  of 
money  for  the  payment  of  interest  on  the  stock. 
•Judgment  having  been  recovered  by  the  phiintiflf 
against  the  defendants  and  one  of  *he  half- 
yearly  instalments  being  due  :— 5elfJ,  +hat  it 
could  be  attached  in  the  hands  of  the  D.  Rail- 
way Company  as  a  debt  under  the  Common  Law 
Procedure  Act,  1854,  s.  61.  Bouch  v.  SevenoaJts, 
$0.  Bailway  Company,  4  Ex.  D.  133  :  48  L.  J., 
Ex.  338  ;  40  L.  T.  560  ;  27  W.  R.  507. 

Verdict.]— A  verdict  in  an  action  of  trespass 
uiK)n  which  no  judgment  has  been  entered,  is  not 
a  debt  which  can  be  attached.  Share  v.  Shaw, 
18L.  T.,  420.  .«•«    , 

Order  of  Court  for  Payment.]— An  order  of 
the  court  of  Chancery  for  payment  of  money, 
though  a  judgment  debt  within  1  &  2  Vict,  c 

^l^'  5:  y '  S?°^°*  ^  attached,  the  provisions  of 
the  C.  L.  P.  Act,  1854,  ss.  60,  61,  applying  only 
to  jud^ents  in  the  superior  courts  of  common 
q^q'    "^^^^^  ^^  ^'^'  ^  ^-  ^^  ^-  ^- 155  ;  17  W.  R. 


Proceeds  of  Execution,]— The  proceeds  of  an 
execution  may  be  attached  in  the  sheriff's  hands 
for  a  debt  due  by  the  execution  creditor.  Mur- 
ray V.  Simpson,  8  Ir.  C.  L.  R.  App.  xlv. 

In  other  Cases.]  — Upon  a  joint  judgment 
recovered  against  several,  a  debt  due  to  one  or 
more  of  the  judgment  debtors  may  be  attached 
in  the  hands  of  the  garnishee.  Miller  v.  Mynn 
I  ^L^  ^^'  ^?^^  '  28  L.  J.,  Q.  B.  324  ;  5  Jur.,  nJ 
S.  1257  ;  33  L.  T.,  O.  S.  184  ,-  7  W.  R.  524  ;  2  F. 
&  F .  379. 

A  judgment  creditor  cannot  attach  a  debt  due 
to  the  wife    of  a  judgment    debtor,   under  a 
specialty  given  to  her  dum  sola.      Dingley  r 
Bohinson,2Q  L.  J.,  Ex.  55  ;  2  Jur.,  N.  S.  1145. 

Wor  a  judgment  creditor,  who  has  taken  his 
debtor  m  execution  under  a  ca.  sa.    Jauralde  v 

But  a  judgment  creditor  may  attach  a  debt 
due  to  his  debtor,- although  the  garnishee  has 
been  taken  in  execution  for  the  debt  Marples  v 

^^S^^^^jl?-4V'  30  L.  J.,  Q.  B.  223 ;  7  Jur.', 
N.  S..774  ;  9  W.  R.  620. 

A  judgment  creditor    haying  arrested  hU 
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debtor,  the  debtor  filed  a  petition  in  bankruptcy, 
and  obtained  his  discharge : — Held,  that  the 
creditor  might  attach  the  debt  of  his  judgment 
debtor  in  the  hands  of  a  third  party,  notwith- 
standing his  arrest.  Halahan  v.  Worman,  7 
L.  T.  278  ;  11  W.  R.  10. 

Where  judgment  is  recovered  against  an 
executor,  a  debt  due  from  a  third  person  to  the 
testator's  estate  may  be  attached,  and  it  is  no 
answer  that  a  decree  has  been  made  in  a  suit  in 
Chancery  for  the  administration  of  the  testator's 
estate.  Burton  y.  Roberts,  6  H.  &  N.  93  ;  29 
L.  J.,  Ex.  484. 

And  a  court  of  equity  will  not  interfere 
with  or  restrain  such  attachment.  Fowler  v. 
IltfbeHs,2  Gift  226  ;  6  Jur.,  N.  S.  1189  ;  8  W.  R. 
492. 

A  judgment  creditor  cannot  (without  leave  of 
the  Court  of  Chancery)  attach  moneys  in  the 
hands  of  its  receiver  which  have  been  directed 
to  be  paid  by  him  to  the  judgment  debtor.  Be 
Winton  v.  Brecon  ^Mayor,  ^y?.),  28  Beav.  200  ; 
6  Jur.,  N.  S.  1046. 

Where  an  official  manager  of  a  company  in  the 
coarse  of  being  wound  up  has  funds  in  his  hands 
belonging  to  the  company,  he  may  be  ordered  to 
pay  out  of  the  funds  in  his  hands  a  debt  due  to  a 
creditor  of  the  company's  creditor.  Warwick 
and  Worcester  Railway  Company^  In  rCj  Turner, 
Ex  parte,  2  De  G.,  F.  &  J.  354  ;  30  L.  J.,  Ch. 
92  ;  6  Jur.,  N.  S.  1172  ;  3  L.  T.  380. 

But  money  in  a  sherifE's  hands,  levied  under 
an  attachment  for  costs,  awarded  by  a  decree  in 
equity,  remains  in  custodi^  legis,  and  is  not, 
without  further  order,  the  property  of  the  party 
who  has  issued  the  attachment,  Williams  v. 
Reeves,  12  Ir.  Ch.  Rep.  173. 

An  order  upon  a  garnishee  has  no  operation 
upon  debts  of  which  a  judgment  debtor  has 
already  divested  himself  by  bonft  fide  assign- 
ment. Hirsch  V.  Coates,  18  C.  B.  757 ;  25  L.  J., 
C.  P.  315. 

3.  Effect  akd  Opsbatiok  of. 

Priority  between  Oamishee  Order  and  Soli- 
eitor'i  Charging  Order.] — A  judgment  creditor 
of  the  defendant  in  a  partnership  action  ob- 
tained a  garnishee  order  nisi  to  attach  all 
moneys  in  the  hands  of  the  receiver  in  the 
action  appearing  to  be  due  to  the  defendant  on 
taking  the  accounts.  On  the  following  day,  and 
before  service  of  the  oider  nisi,  the  defendant's 
solicitors  obtained,  on  a  summons  served  on  the 
receiver,  a  charging  order  intituled  in  the  action, 
declaring  that  they  were  entitled  to  a  charge  for 
their  costs  U[K)n  all  moneys  coming  to  the  de- 
fendant under  the  action.  On  the  next  day  the 
garnishee  order  nisi  was  served  on  the  receiver, 
and  was  subsequently  made  absolute  : — Held, 
that  the  solicitors  were  entitled  to  their  costs  in 
priority  to  the  claim  of  the  creditor  under  the 
garnishee  order  both  under  the  act  and  inde- 
pendently of  it.  Ilamer  v.  Qilcs,  11  Ch.  D. 
942  ;  48  L.  J.,  Ch.  508  ;  27  W.  R.  834. 

By  an  award  made  pursuant  to  an  order  of 
nisi  prius,  the  sum  of  179^.  was  ordefed  to  be 
paid  by  M.  to  P.  This  amount  remained  un- 
satisfied. The  plaintifEs  obtained  judgment  for 
1,200{.  against  P.  B.,  who  acted  as  P.*s  attorney 
in  the  action  in  which  the  order  of  tiisi  prius 
was  made,  and  took  out  a  summons  for  a 
charging  order  under  23  &  24  Vict.  c.  127,  s.  28, 
upon  the  179/,    Alterwaids  the  plaint!^  ob- 


tained  a  garnishee  order  under  17  &  18  Vict.  c. 
125,  s.  61,  against  M.  : — Held,  that  the  unpaid 
amount  of  179?.  was  property  within  23  &  24 
Vict.  c.  27,  B.  28,  and  the  summons  for  the 
charging  order  having  been  issued  by  B.  before 
the  plaintiffs  obtained  the  garnishee  order,  B.'s 
lien  as  the  attorney  by  whom  the  179Z.  had  been 
recovered  must  prevail,  and  he  was  entitled  to 
receive  that  sum  in  priority  to  the  plaintiffs. 
Birchall  v.  Pugin,  10  L.  R.,  C.  P.  397  ;  44  L.  J., 
C.  P.  278  ;  32  L.  T.  495  ;  23  W.  R.  923. 

Solicitors  who  act  for  a  plaintiff  in  an  action 
in  which  he  recovers  damages  are  entitled  to  a 
charge  or  lien  upon  such  damages  for  their  costs 
in  the  action,  as  against  a  judgment  creditor  of 
the  plaintiff  who  has  obtained  an  ex  parte  gar- 
nishee ortler  before  such  costs  have  been  taxed. 
Shipley  (or  Shippey)  v.  Grei/,  49  L.  J.,  C.  P. 
524  ;  42  L.  T.  673  ;  28  W.  R.  8*77. 

An  attachment  of  a  judgment  debt  overrides 
an  attorney's  lien  on  or  control  over  the  judg- 
ment, in  respect  of  general  costs  due  to  him 
from  the  garnishee,  llimyh  v.  Edwards,  1  H.  4: 
N.  171  ;  26  L.  J.,  Ex.  54  ;  2  Jur.,  N.  S.  814. 

But  if  a  judgment  creditor  receives  a  debt 
which  has  been  attached  from  the  garnishee, 
with  notice  of  the  lien  of  the  judgment  debtor's 
attorney,  he  will  be  liable  to  repay  it  to  the 
attorney.  Eisdell  v.  Chninyham,  28  L.  J.,  Ex. 
213. 

So  an  order  attaching  a  fund  in  the  hands  of 
a  garnishee,  to  answer  a  judgment  debt,  will  not 
displace  the  prior  lien  for  costs  of  a  solicitor  who 
has  given  notice  to  the  garnishee.  Sympson  v. 
Pr other 0,  26  L.  J.,  Ch.  671  ;  3  Jur.,  N.  S.  711  ; 
5  W.  R.  814. 

On  Proctor's  Lion.] — A  proctor's  lien  on  a 
fund  in  court  is  not  affected  by  a  garnishee 
order,  and  he  is  entitled  to  be  paid  his  costs  in 
priority  to  the  claim  of  the  holder  of  the  gar- 
nishee order.  The  Jeff  Bavis,  2  L.  R.,  Adm, 
1 ;  17  L.  T.  151. 

A  plaintiff  having  obtained  a  decree  in  the 
Admiralty  Court  for  payment  by  the  defendant 
of  a  sum  of  money  for  costs,  the  defendant, 
under  the  authority  of  two  garnishee  orders, 
paid  part  of  the  sum  to  judgment  creditors  of 
the  plaintiff.  No  notice  had  been  given  to  the 
plaintiff's  proctor  previously  to  the  application 
for  the  garnishee  orders,  nor  was  the  existence 
of  the  proctor's  lien  mentioned  to  the  judge  who 
made  tne  orders  : — Held,  that  the  defendant  was 
still  liable  to  pay  the  costs  decreed.  The  Leader, 
2  L.  R.,  Adm.  314  ;  37  L.  J.,  Adm.  57  ;  18  L.  T. 
767  ;  17  W.  R.  61. 

Secured  Creditor,  who  if.] — An  attachment 
under  the  Common  Law  Procedure  Act,  1854,  ss. 
61 — 63,  resembles  an  actual  seizure  by  a  sheriff, 
and  therefore  a  garnishee  order  absolute  is  a 
security  on  the  property  of  the  judgment  debtor 
within  the  Bankruptcy  Act,  1869,  s.  12,  and  if 
he  afterwards  becomes  bankrupt  the  execution 
creditor  is  a  creditor  holding  a  charge  on  the 
bankrupt's  estate,  as  a  security  for  a  debt  due  to 
him,  within  the  Bankruptcy  Act,  1869,  s.  16, 
sub-s.  6.  Emanuel  v.  Bridger,  9  L.  R.,  Q.  B. 
286 ;  43  L.  J.,  Q.  B.  96  ;  30  L.  T.  195  ;  22 
W.  R.  404. 

A  judgment  creditor,  who,  before  a  liquidation 
petition  filed  by  his  debtor,  has  obtained  a 
garnishee  order  nisi  attaching  debts  due  to  the 
debtor,  is  a  Becuied  creditor  within  ss,  12  and  16 
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of  the  Bankruptcy  Act,  1809,  and  is,  therefore, 
entitled  to  the  attached  debts  as  against  the 
trustee  in  the  liquidation,  even  though  they  did 
not  become  actually  payable  until  after  the  com- 
mencement of  the  liquidation.  Joselyne^  Ex 
l)arte.  Watt,  In  re,  8  Ch.  D.  327 ;  47  L.  J.,  Bk. 
91  ;  38  L.  T.  661  ;  26  W.  R.  646— C.  A. 

A  judgment  creditor,  who  has  obtained  and 
served  on  the  garnishee  a  garnishee  order  nisi, 
before  a  petition  for  liquidation  has  been  pre- 
sented by  the  judgment  debtor,  is  a  creditor 
holding  a  security  on  the  debtor's  property  within 
the  meaning  of  the  Bankruptcy  Act,  1869,  s.  12. 
lAiwe  V.  Blah&nutre,  10  L.  R.,  Q.  B.  486  ;  44  L. 
J.,  Q.  B.  155 ;  33  L.  T.  473  ;  23  W.  R.  856. 

A  judgment  creditor  who  has  obtained  a  gar- 
nishee order  nisi  to  attach  debts  due  to  his 
debtor  dtxjs  not  obtain  any  charge  on  the  debts 
until  service  of  the  order  nisi  on  the  garnishees. 
Stanhope  Silkstmie  Collieries  Company,  11  Ch. 
D.  160 ;  48  L.  J.,  Ch.  409  ;  40  L.  T.  204  ;  27  W. 
R.  561— C.  A. 

A  creditor  of  a  liquidating  debtor  who  before 
the  presentation  of  the  petition  has  obtained  a 
garnishee  order  affecting  money  accruing  due  to 
his  debtor,  but  who  has  not  obtained  any  order 
for  payment  by  the  garnishee,  is  not  a  secured 
creditor  within  the  meaning  of  the  Bankruptcy 
Act,  1869,  8.  40.  Greenway,  Exparte,  Adams, 
In  re,  16  L.  R.,  Eq.  619 ;  42  L.  J.,  Ch.  110 ;  29 
L.  T.  75  ;  21  W.  R.  866.     But  gee  eascit  mipra, 

A  party  who  pays  money  under  compulsion  of 
a  court  of  law  is  protected  against  all  claims 
made  to  it  by  other  parties.  Wood  v.  Dunn,  2 
L.  R.,  Q.  B.  73 ;  36  L.  J.,  Q.  B.  27 ;  15  L.  T.  411  ; 
15  W.  R.  180 ;  7  B.  &  S.  94— Ex.  Ch. 

A.  executed  a  deed,  which  was  registered  in 
accordance  with  the  provisions  of  the  Bankruptcy 
Act,  1861,  24  &  25  Vict.  c.  134,  s.  192,  whereby 
he  conveyed  all  his  property  to  trustees  for  the 
benefit  of  his  creditors.  A  creditor  of  his  ob- 
tained a  garnishee  order  against  B.,  attaching  a 
debt  due  by  him  to  A.  B.,  having  no  notice  or 
knowledge  of  the  deed,  paid  the  debt: — Held, 
first,  that  this  payment,  being  under  the  compul- 
sion of  the  judge's  order,  was  protected  against 
the  claim  of  the  trustee.    Ih, 

Held,  secondly,  that  the  execution  creditor 
was  in  the  position  of  a  creditor  having  security 
for  his  debt  in  respect  of  a  lien  within  12  &  13 
Vict.  c.  106,  8.  184.    n. 

Set-off  between  Oamifhee  and  Jndgment 
Creditor.] — ^When  a  debt  due  from  the  garnishee 
to  the  judgment  debtor  has  been  attached,  the 
garnishee  has  no  right  to  retain  the  amount  of 
any  debt  due  to  him  from  the  judgment  creditor, 
and  the  judge  must  order  execution  to  levy  the 
whole  amount  due  from  the  garnishee  to  the 
judgment  debtor.  Sampson  v.  Seaton  and  Be^r 
Ilailway  Company,  or  Sampson,  In  re,  10  L.  R.. 
Q.  B.  28  ;  44  L.  J.,  Q.  B.  31  ;  31  L.  T.  672  ;  23 
W.  R.  212. 

Mode  of  Paying.] — ^A  garnishee,  whose  debt 
has  been  attached,  and  who  has  been  summoned, 
has  no  right  to  substitute  a  different  mode  of  dis- 
charging his  debt  to  that  already  existing  be- 
tween the  judgment  creditor  and  the  judgment 
debtor.  Turner  v.  Jones,  1  H.  &  N.  878 ;  26  L. 
J.,  Ex.  262. 

If  before  regular  service  of  a  garnishment 
summons  the  garnishee  (an  order  for  execution 
having  been  granted)  bonft  fide  pays  the  debt. 


he  is  protected.     Cooper  v.  Brayne,  27  L.  J.,  Ex. 
446. 


By  ProeeM  of  Law.]— A  plaintiff  having 


recovered  judgment  against  a  defendant  for  18/., 
and  the  defendant  having*  recovered  judgment 
against  B.  for  44/.,  the  plaintiff  obtained  an 
order,  attaching  B.'s  debt,  together  with  a  sum- 
mons, calling  on  B.  to  shew  cause  why  he  should 
not  pay  to  the  plaintiff  18/.  of  the  amount  of  the 
debt  due  to  the  defendant.  Afterwards,  and  be- 
fore the  return  of  the  summons,  the  defendant 
taxed  his  costs  as  against  B.,  and  on  the  same 
day  issued  a  fi.  fa.  under  which  the  sheriff  took 
possession  of  the  goods  of  B.,  who  gave  notice  to 
the  sheriff  of  the  summons,  and  offered  to  pay 
the  sheriff  the  debt  due  to  the  defendant,  less  the 
amount  due  to  the  plaintiff.  This  the  sheriff 
refused  to  accept,  and  insisted  on  being  paid  the 
whole  amount  for  which  execution  was  levied. 
Whereupon  B.  paid  the  whole  amount  under 
protest : — Held,  that  B.  having  been  compelled 
by  process  of  law  to  pay  the  debt  to  the  sheriff, 
could  not  be  called  upon  to  pay  it  a  second  time 
to  the  plaintiff.  Turnbull  v.  Robertson,  47  L.  J., 
C.  P.  294  ;  38  L.  T.  389  ;  26  W.  R.  657. 

<<  Deyolntion  of  Estate  by  Operation  of  Law."] 
— A  garnishee  order  was  made  absolute  in  favour 
of  judgment  creditors  of  W.  attaching  a  judgment 
debt  recovered  by  W,  against  S. : — Held,  that 
this  was  a  devolution  of  estate  by  operation  of 
law  within  Ord.  L.  r.  2,  and  that  the  judgment 
creditors  of  W.  were  entitled  to  be  adaed  as  co- 
plaintiffs  in  the  action  of  W.  against  8.,  but  not 
to  have  the  conduct  of  the  action.  iVallis  v. 
Smith,  51  L.  J.,  Ch.  577  ;  46  L.  T.  473. 

In  ease  of  Bankruptcy  of  Judgment  Debtor.] 

— P.  sent  goods  to  an  auctioneer  for  sale  for 
ready  money,  not  to  be  removed  until  payment. 
The  auctioneer  sold  them  on  those  terms,  stated 
in  the  conditions  of  sale,  and  received  part  of 
the  price  from  some  of  the  purchasers  ;  but  H. 
who  had  purchased  part,  took  them  away  with- 
out payment,  and  without  the  consent  of  the 
auctioneer  or  of  P.  H.  refused  to  pay,  offering 
to  set  off  a  debt  due  to  him  from  P.  This  was 
declined.  H.  having  obtained  judgment  against 
P.,  obtained  an  order  to  attach  the  price  of  the 
goods  remaining  in  the  auctioneer's  hands,  which 
was  served  on  the  garnishee.  On  the  same  day, 
but  after  the  service.  P.  became  bankrupt.  His 
assignees  claimed  the  money  from  the  garnishee, 
and  also  demanded  payment  from  H.  of  the  price 
of  the  goods  taken  away  by  him  : — Held,  that 
the  service  bound  the  debt  so  as  to  render  the 
judgment  creditor  a  creditor  having  security  for 
his  debt  within  12  &  13  Vict.  c.  106,  s.  184,  but 
did  not  give  him  a  lien,  so  as  to  bring  him  within 
the  exception  in  that  section,  and  consequently 
that  the  judgment  creditor  could  not  prevail 
against  the  assignees.  Holmes  v.  Tnttony  5 
El.  &  BL  65  ;  24  L.  J.,  Q.  B.  346  ;  1  Jur.,  N.  S. 
975. 

If  a  judgment  creditor  obtains  an  order  attach- 
ing a  debt  due  to  the  judgment  debtor,  and  sub- 
sequently another  order,  directing  the  garnishees 
to  pay  the  amount  attached  to  the  judgment 
creditor,  or  that  execution  may  issue  against 
them,  and  the  judgment  debtor  becomes  bankrupt 
before  payment  by  the  garnishees  or  execution 
levied  on  them,  the  judgment  creditor  cannot 
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arail  himself  any  longer  of  the  orHer,  but  musi 
share  equally  vntYi  the  other  creditors,  as  he  is 
only  in  the  situation  of  a  creditor  having  security 
under  12  &  13  Vict.  c.  106,  s.  184,  and  not  within 
the  exception  to  that  section,  as  a  creditor  having 
a  mortgage  or  lien.  TUbvry  v.  Brow^n,  30  L.  J., 
Q.  B.  46  ;  6  Jur.,  N.  S.  1161  ;  3  L.  T.  380. 

A  judgment  creditor  obtained  a  garnishee  order 
attaching  a  debt  due  to  his  debtor.  After  the 
order  was  made  absolute,  but  before  execution 
levied,  the  judgment  debtor  became  bankrupt. 
The  judgment  creditor  then  issued  execution 
against  tne  garnishee.  The  garnishee  applied  to 
set  the  execution  aside.  The  assignees  in  bank- 
ruptcy  had  notice  of  all  the  proceedings,  and 
declined  to  make  any  claim.  The  court  refused 
to  set  aside  the  execution.  Euntpean  Bank  v. 
Fox,  15  W.  R.  158  ;  15  L.  T.  288. 


Order  not  transferring  Debt  due 
with  benefit  of  Seeuritief.] — M.  mortgaged  a 
leasehold  to  W.,  and  then  to  B.  A  judgment 
creditor  of  B.  obtained  a  garnishee  order  against 
M.  After  this  W.  sold  the  property  under  a 
power  of  sale,  and  an  action  was  brought  to  dis- 
tribute the  surplus  proceeds; — Held,  that  the 
judgment  creditor  had  no  claim  against  the  sur- 
plus pnxseeds  of  sale,  for  that  a  garnishee  order 
has  not  the  effect  of  transferring  the  debt  due 
from  the  garnishee  with  the  benefit  of  the  secu- 
rities for  it,  and  that  to  treat  the  garnishee  order 
as  affecting  the  land  before  execution  would  con- 
flict with  the  Iprovisions  of  27  &  28  Vict.c.  112. 
ChattertoH  v.  Watney,  17  Ch.  D.  259  ;  50  L.  J., 
Ch.  636 ;  44  L.  T.  391  ;  29  W.  R.  673— C.  A. 
Affirming,  16  Ch.  D.  378  ;  50  L.  J.,  Ch.  227  ;  44 
L.  T.  63  ;  29  W.  R.  373. 

Common  form  of  Oamisheo  Orders  niii.]— 
Mention  is  made  in  them  of  "the  said  garni- 
shee" when  the  name  of  the  garnishee  has 
not  been  before  stated.  lb.  Per  V.-C.  B.,  16 
Ch.  D.  386. 

Tmit  Monoyi — Bight  of  Cestni  quo  Tmit  to 
intOTTone  on  Snmmoni.] — A  garnishee  summons 
having  been  issued  to  attach  certain  moneys  due 
to  the  judgment  debtor  on  a  judgment,  the 
judgment  creditor  received  notice  from  a  third 
person  that  she  claimed  the  said  moneys  as  trust 
moneys  recovered  for  her  benefit  by  the  judgment 
debtor  as  her  trustee.  On  the  hearing  of  the  sum- 
mons no  suggestion  was  made  by  the  garnishee 
under  Ord.  XLV.  r.  6,  that  the  moneys  sought  to 
be  attached  belonged  to  some  third  person,  and 
the  master  refused  to  hear  a  solicitor  on  behalf  of 
the  claimant,  on  the  ground  that  no  such  sug- 
gestion, as  aforesaid,  having  been  made  he  had 
no  power  under  Ord.  XLV.  rr.  6,  7,  to  hear  him, 
and  made  the  order  absolute  : — Held,  that  where 
in  garnishee  proceedings  circumstances  are 
brought  to  the  knowledge  of  the  master  which 
affoid  reasonable  ground  for  supposing  that  the 
money  sought  to  &  attached  is  trust  money,  the 
master  should  exercise  an  equitable  jurisdiction 
and  withhold  the  order  absolute,  and  order  the 
money  to  be  paid  into  court  to  abide  the  event 
of  an  inquiry.  Jtobertt  v.  Death,  8  Q.  B.  D. 
319 ;  61  L.  J.,  Q.  B.  16  ;  46  L.  T.  246  ;  30  W.  R. 
76— C.  A. 

The  master  had  power  under  rule  7  to  hear  the 
claimant.    lb. — Per  Cotton  and  Lindley,  L.JJ. 
(Brett,  L.  J.,  diss.) 
VOL.  I. 


Payment  by  Oamisheo.] — Payment  into  court 
by  a  garnishee  under  a  judge  s  order,  is  a  pay- 
ment within  the  meaning  of  the  C.  L.  P.  Act  of 
1854,  B.  66,  and  discharges  the  garnishee;  and 
the  subsequent  execution  of  a  composition  deed 
by  the  debtor  will  not  prevent  the  creditor  from 
being  entitled  to  the  money  so  paid  into  court. 
Culrerhouse  v.  Wickens,  3  L.  K.,  C.  P.  295 ; 
37  L.  J.,  C.  P.  107 ;  17  L.  T.  478 ;  16  W.  R. 
402. 

A.  having  signed  judgment  against  B.  (a  soli- 
citor), obtained  a  garnishee  order  against  C.  who 
owed  B.  a  bill  of  costs ;  C.  obtained  further  time 
for  taxing  the  bill  on  payment  into  court  of  26/. 
B.  subsequently,  and  bcforo  the  taxation  was 
complete,  executed  a  composition  deed,  and  gave 
notice  to  C.  not  to  pay  the  amount  of  the  bill  to 
A.  The  bill  when  taxed  was  found  to  exceed 
25/.  On  an  application  by  C.  for  the  repay- 
ment to  him  out  of  court  of  the  25/.: — Held, 
that  the  payment  into  court  was  a  discharge 
as  against  B.,  and  that  A.  was  entitled  to  the 
money.    lb, 

A  garnishee  order  cannot  be  reviewed  by  the 
Admiralty  Court,  and  therefore  payment  under  a 
garnishee  order  of  the  costs  pronounced  due  to  a 
party  by  decree  of  that  court  is  a  satisfaction  of 
the  decree  even  as  against  that  party's  proctor 
claiming  a  lien.  The  ^/irf,  Swabcy,  Adm.  Rep. 
423;  5  Jur.,N.  S.  445. 

But  where  a  garnishee  order  had  been  obtained 
against  a  receiver  appointed  by  the  Court  of 
Chancery,  he  not  objecting  to  the  order  being 
made,  and  he  paid  over  to  the  person  named 
in. the  order  moneys  in  his  hands  as  such 
receiver,  he  was  ordered  to  refund.  Be  Winton 
V.  Brecon  (^Mayor,  ^r.),  28  Beav.  200  ;  6  Jur., 
N.  S.  1046. 

Action  for  work  done  in  New  York.  Plea, 
that  an  action  had  been  brought  by  D.  against 
the  plaintiff  in  the  supreme  court  of  New 
York,  for  a  sum  exceeding  50/. ;  that  by  pro- 
cess issued  out  of  that  court,  and  executed  on 
the  defendant  *  that  sum,  due  and  owing  from 
the  defendant  to  the  plaintiff,  was  attached  in 
the  defendant's  hands  according  to  the  laws  of 
that  state,  to  satisfy  the  demand  in  the  action  ; 
and  that  judgment  was  recovered  by  D.  in  that 
court,  and  a  writ  of  execution  issued  by  D.  on 
such  judgment  to  the  sheriff,  whereupon  the 
defendant  was  liable  and  obliged,  by  the  laws  of 
the  state,  to  pay  over  to  the  sheriff  the  50/., 
deducting  the  necessary  expenses  of  the  attach- 
ment. The  plea  alleged  that  the  plaintiff  and 
the  defendant  were  citizens  of  New  York,  and 
the  defendant  was  resident  there,  and  subject  to 
the  jurisdiction  and  process  of  the  court,  and 
that  by  the  laws  of  the  state  he  was  discharged 
and  acquitted  of  the  50/ :— Held,  that  this  plea 
was  suincient  without  setting  out  the  American 
law  as  to  foreign  attachment,  and  a  good  defence 
pro  tanto.  G(mld  v.  Webb,  4  El.  &  Bl.  933  ;  24 
L.  J.,  Q.  B.  205  ;  1  Jur.,  N.  S.  821. 


4.  Pbacticb  ok. 

Kotioo  of  Attaohment  out  of  Mayor's  Court.] — 
Quaere,  whether  a  notice  of  attachment  out  of 
the  Mayor's  Court  is  any  answer  to  an  order 
attaching  a  debt.  Newman  v.  Ilooh,  4  C.  B., 
N.  S.  434. 

At  all  events,  service  of  such  a  notice  upon  the 
vestry  clerk  of  a  parish  without  the  limits  of 
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the  city  can  have  no  operation  upon  a  debt  dae 
from  the  yestry  to  the  judgment  debtor.    lb. 

To  entitle  a  garnishee  to  a  writ,  he  must 
satisfy  the  court  or  ju:dge  that  he  has  a  real 
ground  for  disputing  his  liability  for  payment  of 
the  debt^    lb. 

Proceeding  against  Oamiahee  by  Writ.] — It 
is -discretionary  with  a  judge  to  order,  if  a  gar- 
nishee disputes  his  liability,  that  the  judgment 
creditor  shall  be  at  liberty  to  proceed  against 
the  garnishee  by  writ.  Wise  v.  Birkenahaw^ 
29  L.  J.,  Ex.  240  ;  1  L.  T.  223  ;  8  W.  R.  420. 

Where  an  order  for  an  attachment  of  debts 
has  been  obtained  ex  parte,  and  a  summons, 
calling  on  the  garnishee  to  shew  cause  why  he 
i^ould  not  pay  the  money  to  the  judgment 
creditor,  has  been  issued,  and  the  garnishee 
appears  and  disputes  his  liability ;  and  the  judg- 
ment creditor  does  not  ask  to  be  allowed  to 
proceed  against  him  by  writ,  the  judge  may  not 
only  dismiss  the  summons,  but  discharge  the 
attachment  order  altogether.  Wintle  v.  WiUiama, 
3  H.  &  N.  288;  27  L.  J.,  Exch.  311. 

While  an  action  is  pending  against  a  gar- 
nishee, the  court  will  not,  without  evidence  of 
collusion  between  him  and  the  judgment  debtor, 
grant  a  writ  against  the  garnishee.  Richardson 
V.  Greave$,  10  W.  R.  45. 

Where  tiie  court  cannot  clearly,  beyond  all 
doubt,  see  that  the  garnishee  is  not  liable  to 
attachment,  the  court  will  not  set  aside  the 
order  without  allowing  the  judgment  creditor  to 
proceed  against  him  by  writ.  Seymour  v.  Brecon 
Corporation,  29  L.  J.,  Ex.  243. 

A  garnishee,  against  whom  a  judgment  cre- 
ditor has  obtainol  leave  to  proceed  by  writ, 
calling  upon  him  to  shew  cause  why  there 
should  not  be  execution  against  him,  cannot  be 
held  to  "bail  or  arrested  under  1  &  2  Vict.  c.  110, 
8.  2.    Bomer  v.  Luff,  3  B.  &  S.  818. 

Szamination  of  Judgment  Debtor.]  -The 
court  has  no  power  to  order  the  directors  of  a  rail- 
way company  against  which  judgment  has  been 
obtained  to  be  orally  examined  as  to  debts  owing 
to  the  company.  Bichson  v.  Neath  and  Breco^i 
HaUway  Company,  4  L.  R.,  Ex.  87  ;  38  L.  J.,  Ex. 
67  ;  19  L.  T.,  702  ;  17  W.  R.  601. 

Under  Boles  of  Supreme  Court,  Ord.  XLY.] 


— In  the  oral  examination  of  a  judgment  debtor 
'*  as  to  whether  any  and  what  debt^  are  owing 
to  him,"  the  examination  is  not  confined  to  the 

Suestion  whether  any  debts  are  owing  and  what 
[ley  are,  but  any  question  fairly  pertinent  and 
properly  asked  with  a  view  to  ascertain  full  par- 
ticulars pf  what  debts  there  are  and  which  of 
them  mi^  be  attached,  must  be  answered.  Per 
James,  L.  J. :  The  examination  may  take  the 
form  of  the  severest  cross-examination.  Re- 
jfublic  qf  Costa  Rica  v.  Strotisberg,  16  Ch.  D.  8 ; 
50  L.  J.,  Ch.  7  ;  43  L.  T.  399 ;  29  W.  R.  179— 
C.  A. 

Kon-Attendanee — XfEbct  of.]— A  judgment 

debtor  was  ordered  to  attend  on  the  7th  De- 
cember to  be  examined,  under  Ord.  XLV.  r.  1, 
as  to  the  debts  owing  to  him,  with  a  view  to 
attaching  them.  He  did  not  attend  on  that  day, 
and  the  examination  was  adjourned  to  the  2l8t 
pecember.  Before  the  2l8t  December,  upon  a 
judgment  debtor's  summons,  he  was  ordered  to 
pay  the  judgment  debt  by  instalments.    He  did 


not  attend  uix)n  the  21st  December.  Upon  the 
application  of  the  judgment  creditor  that  an 
attachment  might  issue  for  contempt: — Held 
(Brett,  L.  J.  diss.),  that  the  having  obtained  an 
order  that  the  debt  should  be  paid  by  instal- 
ments was  not  inconsistent  with  examining  the 
debtor  as  to  debts  owing  to  him,  and  that  the 
attachment  ought  to  issue  unless  the  debtor 
attended  to  be  examined  within  fourteen  days. 
Per  Brett,  L.  J.  :  To  pursue  the  two  proceedings 
concurrently  was  lawful,  but  oppressive ;  the 
allowing  an  attachment  to  issue  was  always 
matter  of  discretion  ;  the  Court  of  Appeal  ought 
not  to  differ  from  the  court  below  on  a  matter 
of  discretion  unless  it  was  made  absolutely  clear 
that  they  had  exercised  their  discretion  wrongly ; 
and  that  was  not  clear  in  the  present  case. 
Hayter  or  Hayton  v.  Beall,  44  L.  T.  131--C.  A. 
Reversing,  29  W.  R.  333. 


Service  of  Bule  fbr.] — Service  of  a  rule. 


for  the  oral  examination  of  the  judgment  debtor 
upon  his  wife,  without  shewing  that  it  came  to 
his  knowledge,  is  not  sufficient.  Mason  v.  Mug- 
geridge,  18  C.  B.  642. 

Applying  to  Inferior  Courts.] — Where,  by  an 
order  in  council,  under  17  &  18  Vict,  a  125,  s. 
106,  the  act  has  been  applied  to  an  inferior 
court  of  record,  the  inferior  court  has  the  same 
powers  with  respect  to  the  garnishee  clauses  as 
the  superior  courts.  Bauoer  or  Bawler  v, 
Barnes,  31  L.  J.,  Q.  B.  302  ;  8  Jur.,  N.  S.  512  ; 
6  L.  T.,  333  ;  10  W.  R.  605. 

Deeision  of  Judge  flnal.]— When  upon  an 
attachment,  under  a  garnishee  order  by  a  judg- 
ment creditor,  of  moneys  due  to  the  judgment 
debtor,  a  third  party  claims  such  moneys  for  a 
debt  due  to  him  from  the  judgment  debtor,  and 
consents  to  a  judge  at  chambers  deciding  the 
issue  summarily  between  him  and  the  judgment 
creditor,  instead  of  asking  under  Ord,  XLV.  r.  7, 
for  an  issue  to  be  tried  in  the  usual  way,  such 
decision  of  the  judge  is  final,  and  cannot  be 
appealed  against  by  such  third  party.  Bade  v. 
Winser,  47  L.  J.,  Q.  B.  584. 

Against  Executors.] — If  a  garnishee  order  is 
made  against  the  executors  of  a  debtor  of  the 
judgment  debtor,  it  ought  to  appear  on  the  face 
of  it  that  they  are  sought  to  be  charged  as  exe- 
cutors. Stevens  v.  Philips,  10  L.  R.,  Ch.  417  ; 
44  L.  J.,  Ch.  689  ;  23  W.  R.  716. 

Costs.] — Where  a  garnishee  disputes  his  lia- 
bility, and  the  court  authorizes  the  judgment 
creditor  to  proceed  by  writ  against  the  garnishee, 
omitting  all  mention  of  costs,  the  successful 
party  is  entitled  to  his  costs  in  the  ordinary  way, 
and  an  order  of  the  court  is  not  necessary  for 
that  purpose.  Johnson  v.  Biam^md,  II  Ex.  431 ; 
25  L.  J.,  Ex.  40 ;  1  Jur.,  N.  S.  1093. 
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ATTACHMENT  OP   THE 
PERSON. 

I.  When  Granted. 

1.  Against  wh&m. 

a.  Generally. 

b.  JSoliciton. — See  Souoitob. 

c.  Sheriffs. — See  Sbbrivf. 

d.  WitnesseB. — See  Evidkncb, 

e.  TrusteeB. — &f«  Trust  ahoTbustbs. 

2.  For  what, 

tf.  Contempt    of    Court. — See   Cob- 

TBXPT  OB  COVBT. 

h.  Under  lOebtors  Act. — See  Bbbtobs 

Act. 
c.  For  Non-performanoe  of  Awards. 

— See  Arbitbaiion  and  Awabd. 

II.  Practice  on. 

1.  TFW<,  487. 

2.  AffidavUs,  489. 

3.  Service  of  Rule,  Order  or  Motion,  490. 

4.  Demand,  494. 

5.  Examination  of  Defendant,  495. 

6.  Oilier  Matters  relating  to,  496. 

ni.  Foreign  Attachment.— /Si'f  Mayor's 
Court. 

ly.  By  Divorce    Court.  — iS^^-   Husband 
AND  Wife. 


L  WHEN  GRANTED. 
1.  Against  whom. 

a.  Generally. 

Offieen  of  the  Gourt]— Where  the  process  of 
the  coart  has  been  abused,  and  nndne  means 
have  been  used  in  its  execution,  an  attachment, 
and  not  an  information,  is  the  proper  remedy. 
Anon.,  2  Ld.  Ken.  372  ;  S,  P.;  Gregory  r,  Onsloio, 
Lofft.35.  >        y     :r 

An  attachment  was  granted  for  arresting  a 
plaintiff  while  attending  arbitrators  under  a  rule 

ofcoort,  on  porpoee  to  prejudice  his  cause.  Rex 
▼.  JEra/Z,2  W.  B1.1110. 

Altering  a  sheriff's  warrant  is  no  ground  for  an 
attachment,  unless  an  ill  use  is  made  of  it  Hale 
V.  Cattleman,  1  W.  Bl.  2. 

Where  a  rule  for  an  attachment  against  a  clerk 
of  assize  for  not  returning  a  certiorari  has  been 
discharged,  on  the  ground  that  it  was  not  shewn 
by  affidaTits  in  support  of  the  application  that 
the  clerk  was  tf  commissioner  of  oyer  and  ter- 
miner, the  court  will  not  grant  another  rule  for 
an  attachment  in  respect  of  the  same  default,  or 
a  rule  requiring  the  clerk  to  return  the  certiorari. 
Reg.  y.  Harland,  8  D.  P.  C.  323, 
^  Writs  of  certiorari  to  remove  indictments  were 
directed  to  the  justices  of  oyer  and  terminer  for 
a  coonty,  and  ^rred  upon  the  clerk  of  assize. 
No  return  having  been  made,  a  side-bar  rule 
issued,  directed  to  the  said  justices,  requiring 
them  to  return  the  indictments  within  six  days 
after  notice  to  them,  or  que  of  them,  or  the  clerk 
of  assise.  The  rule  was  served  upon  the  clerk  of 
assize,  on  the  30th  of  April,  and  on  one  of  the 
justices  ef  oyer  and  terminer,  on  the  10th  of  May. 
On  the  22nd  <  an  attachment  was  moved  for 
against  the  9ame  juatice  .—Held,  that  the  role 


for  an  attachment  was  not  absolute  in  the  first 
instance : — Held,  also,  that  the  service  of  the 
rule  upon  the  justice  was  too  late,  and  that  the 
indictments  being  retained  by  the  clerk  of  the 
assize,  who  was  (dso  a  quorum  commissioner  of 
oyer  and  terminer,  until  payment  of  certain  fees, 
he  was  the  proper  party  to  be  served  with  the 
side-bar  rule,  and  not  one  of  the  judges  of  the 
superior  courts.  Newton  v.  Alderson,  4  Jur.  190. 
A  sheriff  having  seized  goods  under  process  out 
of  the  common  pleas,  an  officer  of  the  palace 
court,  during  the  temporary  absence  of  the 
sheriff's  officer  (whose  son  remained  on  the  pre- 
mises with  the  warrant),  took  the  goods  under 
process  of  that  court,  the  court  refused  to  inter- 
fere, either  by  granting  an  attachment  against 
the  officer  of  the  pal^  court,  or  by  ordering 
him  to  refund  a  sum  paid  to  him  in  order  to 
obtain  the  release  of  the  goods.  White  v.  Chap^ 
pie,  4  C.  B.  628  ;  16  L.  J.,  C.  P.  233  ;  11  Jur.  543. 

Beieuers  from  Bailiff.]  —  An  attachment 
granted  against  rescuers,  upon  a  return  by  the 
sheriff  of  rescue  from  his  bailiff.  Cobby  y,  Dewes, 
10  Bing.  112. 

Member  of  late  Parliament  for  Contempt — 
Privilege.] — On  a  motion  for  attachment  of  a 
member  of  the  parliament  which  was  dissolved 
on  the  24th  of  March,  for  contempt  in  not  obey- 
ing an  order  of  the  court  to  pay  certain  moneys, 
&c,  to  the  liquidator  of  the  company : — Held, 
that  the  rule  laid  down  in  Goudy  v.  Dunoombe 
(1  Ex.  430),  that  a  member  of  parliament  was 
entitled  to  privilege  from  arrest  for  forty  days 
both  after  and  before  the  meeting  of  parliament, 
and  whether  after  a  prorogation  or  a  dissolution, 
applies  to  a  person  who  was  a  member  of  the  old, 
but  is  not  a  member  of  the  new,  parliament. 
Anglo-French  Co-operative  Society,  In  re,  14 
Ch.  D.  B33  ;  49  L.  JT,  Ch.  388  ;  28  W.  B.  580. 

laftat  for  not  exoenting  Settlement]— Leave 
will  not  be  given  to  issue  a  writ  of  attachment 
against  a  person  who  refuses  to  execute  a  settle- 
ment which  he  has  been  ordered  to  do  under  the 
Infants  Marriage  Act,  ssr  19,  23,  until  the  settle- 
ment has  been  tendered  to  him  personally  for 
execution  after  service  of  the  decree,  and  he  has 
refused  to  execute  it  Att,'Gen,  v.  Wareing,  28 
W.  R.  623. 

Peer.] — ^An  attachment  may  issue  agrainst  a 
peer  for  refusing  to  obey  the  process  of  the  court. 
Rex  V.  St,  Asaph  (^BisUp),  1  Wils.  332. 


Against  Witness  for  Disobeying  Subpcena.] 
— A  subpoena  may  be  issued  from  the  crown 
office,  requiring  a  witness  to  attend  at  the  assizes 
in  the  country,  to  give  evidence  in  support  of  an 
intended  prosecution  for  a  felony  ;  and  the  court 
will  grant  an  attachment  against  him  for  not 
attending  in  obedience  to  the  subpoena.  Reg.  v. 
Ring,  8  T.  R.  585. 

Against  Keeper  of  Asylum  fbr  obstructing 
Service  of  Writ.] — A  keeper  of  an  asylum  having 
refused  to  allow  service  of  a  writ  on  a  lunatic 
under  his  charge,  or  to  bring  it  to  his  notice,  the 
court  granted  a  rule  nisi  for  an  attachment 
against  him  for  obstructing  its  proceedings, 
Denison  v.  Harding^  15  W,  £•  346. 
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II.   PRACTICE  ON. 
1.  Wbit. 

Seqniremeiits  ol] — An  attachment  must  be 
directed  to  elisors,  when  against  coroners  for  not 
attaching  the  sheriff.  Aiidrewfi  v.  Skarp^  2 
W.  Bl.  911  ;  8.  P.,  Rex  v.  Pechham,  2  W.  Bl. 
1218. 

An  attachment  will  be  irregular  if  for  more 
than  the  precise  sum  allowed,  however  small  the 
difference.  Daniel  v.  BUkopy  M'Clel.  61  ;  13 
Price,  129. 

Motion  for.] — In  order  to  obtain  an  attachment, 
it  is  not  sufficient  that  all  the  necessaiy  steps  be 
taken,  partly  at  one  time  and  partly  at  another. 
Rogeri  v.  Twisdel,  3  D.  P.  C.  672. 

Upon  a  motion  for  an  attachment  for  non-pay- 
ment of  money,  the  court  refused  to  allow  cause 
to  be  shewn  at  chambers,  though  it  was  at  the 
end  of  the  term.    Fall  v.  Fall,  2  D.  P.  C.  88. 

Where  a  reasonable  time  had  not  been  given 
between  the  day  of  serving  a  rule  for  an  attach- 
ment and  the  day  of  shewing  cause,  the  court,  on 
making  the  rule  absolute,  directed  the  attach- 
ment to  lie  in  the  office  a  few  days,  until  notice 
of  that  step  having  been  taken  should  be  given 
to  the  defendant.    Jlex  v.  6Hles,  4  D.  P.  C.  569. 

The  ten  days  after  demand  of  costs  under  a  re- 
cognizance, taken  by  virtue  of  5  &  6  W.  &  M.  c. 
11,  88.  2  &  3,  must  elapse  before  an  attachment 
can  be  granted  against  a  party  refusing  to  pay 
them.    Ilex  v.  Ireland,  3  T.  R.  512. 

Sztent  of.] — An  application  to  make  a 

judge's  order  a  rule  of  court,  and  for  an  attach- 
ment for  disobeying  it,  may  be  made  on  the  same 
motion.  UinchXiffe  v.  Jones,  4  D.  P.  C.  86 ;  1 
H.  &  W.  337  ;  8.  F,,  Forster  v.  Kirktvall,  4  D.  P.  C. 
370. 


the  orders  have  been  made  are  being  carried  on 
under  the  old  or  the  new  practice.  DalUu  v. 
Glyn,  3  Ch.  D.  190 ;  46  L.  J.,  Ch.  51 ;  34  L.  T. 
897  ;  24  W.  R.  880. 

An  application  for  leave  to  issue  a  writ  of 
attachment,  for  the  enforcement  of  an  order  per- 
fected before  the  commencement  of  the  Judica- 
ture Acts,  cannot  be  made  ex  parte,  but  only 
upon  notice.    Anon.,  24  W.  R.  103. 

An  attachment  may  be  issued  for  disobeying 
an  order  to  do  an  act  within  a  specified  time  after 
notice  of  the  order,  although  tiie  person  served 
has  received  actual  notice  of  it  by  means  of  an 
informal  service,  and  the  specified  time  after 
receiving  the  actual  notice  has  already  elapsed 
before  the  order  is  regularly  served.  Gregg,  Jn  re, 
and  Prance,  In  re,  9  L.  R.,  Bq.  137  ;  39  L.  J., 
Ch.  107  ;  23  L.  T.  234  ;  18  W.  R.»689. 

Before  making  an  application  for  an  attach- 
ment on  the  ground  of  contempt,  notice  of  the 
application  must  be  given  to  the  party  to  be 
affected  by  the  attachment,  although  the  pro- 
ceeding may  have  been  commenced  before  the 
Judicature  Acts  came  into  operation.  Baig&nt, 
In  goods  of,  1  P.  D.  421 ;  33  L.  T.  462  ;  24  W.  R. 
43. 

Literal  execution  of  an  attachment  before  pro- 
ceeding to  t^e  a  bill  pro  confesso  may,  under 
certain  circumstances,  be  dispensed  with.  Cnlley 
V.  Buttifant,  1  Ch.  D.  84 ;  46  L.  J.,  Ch.  200 ;  24 
W.  R.  65. 

Under  Ord.  XLIV.  r.  2,  a  motion  for  an  attach- 
ment for  removing  goods  out  of  the  custody  of 
the  sherifE  can  only  be  made  on  notice.  Jupp  v. 
Cooper  (5  C.  P.  D.  26)  considered.  Etptde  v. 
GouU,  9  Q.  B.  D.  335 ;  51  L,  J.,  Q.  B.  426  ;  31 
W.  R.  49. 


Costa— Indorsement  on  Order.] — On  the 


When  made.] — Whenever  an  attachment 

is  absolute  in  the  first  instance,  it  may  be  moved 
ioT  on  the  last  day  of  term.   Amm,,  Lofft.  301. 

But  not  where  there  is  only  a  rule  nisi.  Anan,, 
3  Smith,  118. 

An  attachment  cannot  be  moved  for  on  the 
last  day  of  term,  except  for  non-payment  of 
costs,  or  against  a  shenff  for  not  returning  a 
writ.  An^n.,  1  Burr.  651 ;  8,  P.,  Bex  v.  York, 
5  Burr.  2686. 

A  motion  for  an  attachment  cannot  be  made 
upon  the  last  day  of  term.  Sutton,  Ex  parte, 
25  L.  T.  572. 

By  whom  made.] — An  attachment  for  miscon- 
duct cannot  be  moved  for  by  a  complainant  in 
person,  but  must  be  made  by  a  barrister.  Fenn, 
Me  parte,  2  B.  P.  C.  627. 


On  Kotioe.  ] — The  issuing  of  an  attachment 


is  one  of  the  matters  as  to  which  the  old  practice 
may  be  followed  in  suits  which  were  pending 
when  the  Judicature  Acts  came  into  operation 
(Nov.  2,  1875),  down  to  the  time  when  issues 
might  be  joined,  or  notice  of  motion  for  decree 
g^ven  in  such  suits.  Garling  v.  Royds,  1  Ch.  B. 
81 ;  45  L.  J.,  Ch.  66  ;  24  W.  R.  23. 

But  the  new  practice  by  which  writs  of  attach- 
ment are  only  to  be  issued  after  notice  to  the 


party  sought  to  be  attached  applies  to  all  orders 
made  subsequently  to  the  Judicature  Act  coming 
into  force,  and  applies  whether  the  suits  in  which]  motion,  and  must  have  the  cost^  of  it.    Under 


20th  of  May,  1881,  an  order  was  made  for  the  de- 
fendants within  seven  days  after  service  to  file 
an- affidavit  as  to  documents.    The  copy  served 
had    no   such  indorsement  as  is    required    by 
Cons.  Ord.  XXIII.  r.  10.    The  defendants  filed 
successively  three  affidavits,  which  were  succes- 
sively   held    insufficient,  and   on  the    10th  of 
February,  1882,  filed  a  fourth.    A  summons  was 
taken  out  to  consider  its  sufficiency,  and  on  its 
being  attended  on  the  24th  of  Februaiy,  the  de- 
fendants' solicitor  stated  that  the  draft  of  a 
further  affidavit  had  been  sent  into  the  country, 
and  that  the  affidavit  would  be  filed  as  s6on  ai 
possible,  and  requested  an  adjournment.     The 
chief  clerk  refused  to  adjourn,  held  the  affidavit 
of  the  10th  of  February  to  be  insufficient,  and 
ordered  the  defendants  to  pay  the  costs.    On  the 
25th,  the  plaintiffs  served  notice  of  motion  for 
attachment  for  the  3Td  of  March.    On  the  28th 
of    February,    the    defendants  filed   a  further 
affidavit,  and  on  the  1st  of  March  asked  the 
plaintiffs'  solicitors  whether  they  proposed  to 
withdraw  their  notice  of  motion.    The  plaintiffs* 
solicitors  replied  that  they  did  not,  as  their  briefe 
had  been  delivered  before  the  affidavit  was  filed, 
but  that  they  would  consider  any  proposal  the 
defendants  had  to  make.    The  defendants*  solici- 
tors wrote  in  answer  making  no  offer  to  pay  any 
costs,  but  saying  that  they  should  deliver  their 
briefs.    North,  J.,  refused  the  motion  with  costs : 
— Held,  on  appeal,  that  the  plaintiffis  were  right 
in  giving  their  notice  of  motion,  and  that  as  the 
defendants  had  made  no  offer  to  pay  any  costs, 
the  plaintifb  were  entitled  to  bring  on  their 
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the  practice  eBtablished  by  the  Jadlcatare  Acts, 
it  is  not  necessary  that  the  copy  of  an  order 
which  is  served  E^ould  have  the  indorsement 
required  by  Cons.  Ord.  XXIII.  r.  10,  stating  the 
consequences  of  failing  to  obey  the  order. 
TkowNu  V.  Palin,  21  Ch.  D.  360 ;  47  L.  T.  207  ; 
30  W.  R.  716. 

]loti<m  to  Conuait  after  ]rotiee.]>-A  plaintiff 
who  has  served  a  notice  of  motion  for  leave  to 
issne  a  writ  of  attachment  against  a  defendant 
in  contempt,  and  obtained  an  order  accordingly, 
cannot  afterwards  move  ex  parte  for  an  order  of 
committal  to  issne  instead  of  the  writ  of  attach- 
ment which  he  has  obtained^  JSuitt  v.  Bridge, 
43L.T.  432;  29  W.  R.  117. 

Attaehmeat  for  not  Botuming  a  Writ  of  Fi. 
fik] — ^An  application,  on  notice,  under  Ord. 
XLIV.  r.  2,  to  attach  the  sheriff  for  not  return- 
ing a  writ  of  fi.  fa.,  should  be  for  an  order  nisi. 
Fowler  v.  Aihford,  46  L.  T.  46. 

Snlargliig  Rule.] — ^An  application  on  the  last 
day  but  one  of  term  to  enlarge  a  rule  for  an 
attachment  without  any  affidavit  of  attempts  to 
serve  was  refused.  Smith  v.  North,  27  L.  J., 
£z.421. 


2.  Affidavits. 

How  intitled.] — ^Affidavits  for  attachment  in 
civil  suits  are  proceedings  on  the  civil  side  of 
the  court  until  the  attachments  issue,  and  are  to 
be  intitled  with  the  names  of  the  parties  ;  as 
soon  as  the  attachments  issue,  the  proceedings 
are  on  the  crown  side,  and  from  tluit  time  the 
queen  is  to  be  named  as  the  prosecutrix.  Wood 
V.  Webb,  3  T.  R.  253. 

Affidarits  to  set  aside  .attachments  which  have 
been  granted  (though  not  issued)  must  be  intitled 
in  the  name  of  the  queen.  Aex  v.  Middlesex 
(^Sheriff),  7  T.  R.  439,  527. 

Which  title  is  sufficient,  without  naming  the 
cause,  although  it  is  convenient  to  do  so.  Rex 
V.  Middlesex  (.Sheriff),  6  B.  &  C.  389 ;  8  D.  & 
R.  149. 

So,  affidavits  in  answer  to  a  rule  nisi  for  an 
attachment  must  be  entitled  in  the  cause  out  of 
which  the  motion  arises ;  but  after  the  rule  is 
granted,  the  affidavits  must  be  intitled  on  the 
crown  side.     Whitehead  v.  Ihnth,  12  East,  165. 

Affidavits  in  answer  to  any  application  for  an 
attachment  in  a  criminal  case  should  not  be  in- 
titled  in  that  case  unless  the  record  is  in  the  Q. 
6.,  but  should  be  intitled  in  the  court  only. 
JUx  V.  Stretch,  4  D.  P.  C.  30. 

Where  a  submission  to  an  award  is  made  a 
role  of  court,  there  being  no  action,  the  affidavits 
on  which  to  apply  for  an  attachment  for  dis- 
obeying the  award  need  not  be  intitled  in  any 
cause,  but  the  affidavits  in  answer  must.  Bevan 
▼.  Sevan,  3  T.  R.  601. 

Semble,  that  the  proper  title  of  ^affidavits  in 
support  of  a  rule  for  an  attachment  against  a 
sherifTs  officer,  for  extortion  in  the  execution  of 
a  fi.  fa.,  18  in  the  cause.  Masters  v.  Lovother,  11 
C.  B.  848  ;  21  L.  J.,  C.  P.  130  ;  16  Jur.  374. 

Where  an  attachment  has  issued  in  a  cause,  in 
moTing  to  discharge  the  person  arrested  under 
ity  the  affidarits  must  be  intitled  the  queen 
against  the  person  arrested  in  the  original  cause, 
and  not  simply  in  the  original  cause.  Brown  v. 
Sdwards,  2  D,  &  L.  620 ;  14  L.  J.,  Q.  B.  17. 


A  rule  .nisi  for  an  attachment  for  non-payment 
of  money  pursuant  to  an  award  was  intitled  "  in 
the  matter  of  A.  and  B.,"  but  the  affidavit  of 
service  was  intitled,  "between  A.  B.,  plaintiff, 
and  C.  D.,  defendant :  " — Held,  irregular,  as  the 
affidavit  should  have  been  intitled  the  same  as 
the  rule.    Houghton,  In  re,  2  M.  &  P.  452. 

Contents  of  Affidavit  generally— Berrioe.]-— 
An  affidavit  for  a  rule  for  an  attachment  for  a 
contempt  must  state  that  the  party  was  served 
personally  with  a  copy  of  the  rule,  and  that  the 
original  vras  shewn  to  him  at  the  same  time. 
Bex  V.  Smithies,  3  T.  R.  351  ;  S.  P.,  7  D.  &  R. 
612. 

Misdotoription.]— An    attachment    for 

non-payment  of  money  will  not  be  granted,  if 
an  affidavit,  on  which  it  is  sought  to  bring  the 
party  into  contempt,  describes  the  rule  of  court 
as  an  order.  Turner,  In. re,  6  D.  P.  C.  6  ;  W., 
W.  &  D.  675. 

By  whom  made.] — On  a  motion  for  an  attach- 
ment for  non-delivery  of  a  bill  of  costs  to  a 
party  pursuant  to  rule  of  court,  the  affidavit 
should  be  made  by  the  party  himself ;  that  of  a 
third  person  is  insufficient.  Patter  v.  Back,  8 
D.  P.  C.  872. 

Party  shewing  oanio — Keeossity  lior.1 — The 
rule,  that  a  party  cannot  shew  cause  unless  he 
takes  office  copies  of  the  affidavits  on  which  the 
rule  has  been  obtained,  applies  to  a  rule  for  an 
attachment.    Beg,  v.  Carttar,  1  L.,  M.  &  P.  274. 

When  allowed.] — Upon  shewing  cause  against 
a  rule  for  an  attachment,  fresh  affidavits  by  the 
party  who  has  obtained  IJie  rule  are  inadmissible. 
Butler,  In  re,  13  Q.  B.  341  ;  18  L.  J.,  Q.  B.  328; 
13  Jur.  869. 


3.  Sebvice  of  Ritle,  Obdeb,  OB  Motion. 

Kotice  of  Motion.] — A  party  must  be  per- 
sonally served  with  .notice  of  a  motion  for  an 
attachment,  and  service  on  his  solicitor  in  the 
cause  will  not  be  sufficient,  although  the  order, 
in  respect  of  a  breach  of  which  the  attachment 
is  asked  for,  has  been  personally  served,  unless 
it  is  shewn  that  personal  service  on  the  party 
cannot  be  effected  Mann  v.  Perry,  50  t.  J., 
Ch.  251  ;  44  L.  T.  248. 

Rule  or  Order— Personal — Suffleiency  of.] — 
The  Qourt  will  not  make  a  rule  nisi  for  an 
attachment  absolute,  unless  there  is  a  personal 
service,  or  it  appears  that  it  has  been  seen  in  the 
possession  of  the  party  soueht  to  be  served,  even 
although  an  attorney  of  tne  court,  and  circum- 
stances are  sworn  to  that  leave  no  doubt  that  he 
is  keeping  out  of  the  way  for  the  purpose  of 
avoiding  the  service,  and  the  applicant  has  no 
other  remedy.  Payne,  In  re,  1  D.  &  L.  703 ; 
13  L.  J.,  Q.  B.  37  ;    7  Jur.  1109. 

It  is  not,  in  every  case,  and  under  all  circum- 
stances, an  infiexible  rule,  that  the  court  will 
not  make  a  rule  for  an  attachment  absolute, 
without  personal  service.  Whdlley,  In  re,  14 
M.  &  W.  731 ;  3  D.  &  L.  291 ;  15  L.  J.,  Ex.  4  ;  9 
Jur.  996. 

A  rule  absolute  will  be  granted  for  an  attach, 
ment  without  an  affidavit  of  personal  service  of 
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the  rule  nisi  if  the  affidavits  disclose  circum- 
Btances  to  satisfy  the  court  that  the  rule  nisi  has 
reached  the  hands  of  the  party,  though  they 
shew  that  he  is  keeping  out  of  the  way  to 
avoid  service.    MorrU,  In  re,  22  L.  J.  Q.  B.  417. 

The  court  will  not  break  in  upon  the  rule 
which  requires  personal  service  for  the  purpose 
of  an  attachment,  although  the  party  keeps  him- 
self secluded,  in  order  to  evade  service,  and  there 
is  reason  to  believe  that  the  rule  of  court  has 
been  brought  to  his  knowledge.  Thomas  v.  Raw- 
lings,  28  L.  J.,  Ex  347. 

Where  the  court  is  satisfied  that  a  rule  nisi  for 
an  attachment  has  reached  the  hands  of  the 
person  against  whom  it  is  directed,  and  that  he 
IS  keeping  out  of  the  way  to  avoid  service,  the 
court  will  make  the  rule  absolute,  notwithstand- 
ing its  not  having  been  served  personally. 
MorrU,  In  re,  1  B.  C.  C.  190  ;  1  C.  L.  R.  522. 

A  rule  nisi  for  an  attachment  must  be  per- 
sonally served.  Denman  v.  Golding,  2  Tidd's 
Prac.  981. 

Even  when  against  an  attorney.  Wilkinson 
V.  Pennington,  5  Scott,  401 ;  6  D.  P.  C.  183  ;  S, 
P.,  Anon,,  1  D.  &  R.  629. 

The  court  refused  to  order  that  service  at  the 
dwelling-house  should  be  deemed  good  service  of 
a  rule  for  an  attachment,  upon  an  affidavit  that 
the  defendant  was  "  shy  and  difficult  to  be  met 
with,"  and  that  the  deponent  had  tried  all  the 
means  in  his  power,  for  two  months,  before  he 
could  serve  the  defendant  personally  with  the 
award,  for  the  non-performance  of  which  the 
attachment  was  sought  to  be  enforced.  Garland 
V.  GmLldm,  2  Y.  &  J.  89. 

In  order  to  ground  an  attachment  for  non-pay- 
ment of  costs,  the  rule  for  the  payment  of  them, 
as  well  as  the  rule  nisi  for  an  attachment  for 
non-payment,  must  be  personally  served.  JBirket 
V.  Holme,  4  D.  P.  C.  566  ;  1  H.  &  W.  659. 

In  order  to  obtain  an  attachment  for  non-pay- 
ment of  costs,  pursuant  to  a  rule  of  court,  or 
the  master's  allocatur,  there  must  in  all  cases 
be  a  personal  service,  unless  it  appears  that 
the  rule  or  ^ocatur  has  been  seen  in  the  actual 
possession  of  the  party.  Dicas  v.  Wanie]  1 
Scott,  637. 

The  court  will  not  grant  an  attachment  with- 
out personal  service,  in  any  case  where  the  party 
applying  has  another  remedy.  Lowe,  In  re,  4  B. 
&  Ad.  412. 

It  is  not  sufficient  to  shew  the  party  the 
original  rule,  without  personal  service  of  a  copy. 
Parker  v.  Burgess,  3  N.  &  M.  36. 

It  is  not  necessary  to  place  the  original  in  the 
defendant's  hands  ;  if  shewn  to  him,  so  that  he 
can  read  the  contents,  it  is  sufficient.  Calvert  v. 
Red/earn,  2  D.  P.  C.  505. 

In  order  to  obtain  an  attachment  for  non-pay- 
ment of  costs,  pursuant  to  the  master's  allocatur, 
it  is  not  indispensably  necessary  that  a  copy  of 
the  rule  and  allocatur  should  be  left  in  the  hands 
of  the  defendant.  Rex  v.  Koops,  3  D.  P.  C.  566  ; 
S,  C,  nom.  Rose  v.  Koops,  1  H.  &  W.  213. 

To  bring  a  party  into  contempt  for  non-pay- 
ment of  costs,  pursuant  to  the  master's  allocatur, 
a  copy  of  the  rule  and  allocatur  must  be  left  wdth 
the  defendant.  JDalton  v.  Tucker,  5  D.  P.  C. 
650  ;  W.,  W.  &  D.  199. 

Personal  service  of  the  rule  for  payment  of 
costs  is  necessary  in  order  to  obtain  an  attach- 
ment, although  the  defendant  is  an  attorney. 
Albin  V.  Toomer,  3  D.  P.  C.  563  ;  1  H.  &  W. 
215. 


Where  it  is  clear  that  the  copy  of  the  rule  and 
allocutar  have  come  to  the  hands  of  the  defen- 
dant, an  attorney,  the  court  will  grant  a  rule 
nisi  for  an  attachment,  although  strict  personal 
service  has  not  been  effected.  Phillips  v. 
Hutchinson,  3  D.  P.  C.  683  ;  8,  P.,  Rex  v.  Dig- 
nam,  4  D.  P.  C.  369. 

Where  there  had  not  been  personal  service  of 
the  rule  of  court  and  master's  allocatur,  but 
copies  had  been  left,  and  notice  had  been  given 
of  a  call  that  would  be  made,  the  court  made  a 
rule  for  an  attachment  against  an  attorney 
absolute,  where  on  shewing  cause  against  the 
rule  nisi,  he  did  not  deny  having  received  the 
papers  and  notice.  Bottomley  v.  Belchamher, 
4  D.  P.  C.  26  ;  1  H.  &  W.  362. 

A  personal  service  of  a  rule  of  court  must  be 
made  to  ground  an  attachment  for  non-payment 
of  money,  pursuant  to  a  judge's  order,  which  is 
afterwards  made  a  rule  of  court ;  and  service  of 
the  order  and  allocatur  is  not  sufficient,  nor  is 
service  of  the  rule  on  the  London  agents  of  the 
attorney  sufficient.  Woollison  v.  Ho^son,  3  D. 
P.  C.  178. 

It  is  no  answer  to  a  rule  for  an  attachment, 
that  the  judge's  order,  which  has  been  made  a 
rule  of  court,  has  not  been  personally  served,  if 
the  rule  itself  has  been  regularly  served.  Green^ 
irood  V.  B^er,  5  D.  P.  C.  255. 

Where,  in  moving  for  an  attachment  absolute 
in  the  first  instance  for  non-payment  of  costs, 
pursuant  to  a  rule  of.  court,  it  appears  that 
accidentally  it  has  not  been  stated  that  the 
original  rule  was  shewn  at  the  time  of  service, 
the  court  will  allow  the  attachment  to  lie  in  the 
office  until  the  defect  is  supplied.  Bavies  v. 
Skerlock,  7  D.  P.  C.  592. 

The  court  will  not  dispense  with  personal  ser- 
vice of  a  rule  nisi  for  an  attachment  for  disobedi- 
ence of  a  rule  of  courK  Swinfen  v.  Sunnfen, 
1  C.  B.,  N.  S.  364 ;  26  L.  J.,  C.  P.  97  ;  3  Jur. 
N.  S.  85.  "      "  ^ 

A  compromise  having  been  entered  into  by  a 
plaintiffs  counsel  on  her  behalf  at  the  trial,  and 
embodied  in  an  order  of  nisi  prius,  afterwards 
made  a  rule  of  court,  upon  a  motion  against  her 
for  an  attachment  for  refusing  to  perform  it^  on 
the  ground  that  it  was  done  without  her  autho- 
rity, and  against  her  express  instructions : — 
Held,  that  the  dissent  of  one  of  its  members  was 
enough  to  justify  the  court  in  declining  to  attach 
the  plaintiff.    Ih, 

A  rule  nisi  was  obtained  against  a  solicitor  to 
shew  cause  why  an  attachment  should  not  issue 
against  him  for  disobedience  to  an  order  of  the 
court.  There  was  no  personal  service  of  such 
rule  nisi  upon  him.  He  had  at  one  time  in- 
structed counsel  to  shew  cause  against-  the 
making  absolute  of  such  rule,  and  such  counsel 
had  consented  to  an  application  for  a  postpone- 
ment of  the  hearing  being  made  to  the  court  by 
the  counsel  for  the  applicant,  but  upon  the 
application  to  make  absolute  the  rule  nisi,  the 
counsel  who  had  been  instructed  formerly  did 
not  appear,  nor  did  anyone  appear  on  behalf  of 
the  solicitor.  The'  court  held  that  personal 
service  might,  under  the  circumstanced,  be  dis- 
pensed with,  and  made  absolute  the  rule  for  an 
attachment.  Alcock,  In  re,  1  C.  P.  D.  68  ;  33 
L.  T.  532  ;  24  W.  R.  320  ;  46  L.  J.,  C.  P.  86,  sub 
nom.  An^n, 

Service  of  a  notice  of  motion  for  a  writ  of  at- 
tachment upon  the  solicitor  on  the  record  of  the 
party  against  whom  the  attachment  is  to  be 
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issaed,  is  soffieient  notice  to  the  party,  without 
personal  service.  Browning  r.  Sabint  5  Ch. 
D.  511  ;  46  L.  J.,  Ch.  728 ;  26  W.  R.  602. 
&  P.,  RicTiardi  v.  Kitchin,  36  L.  T.  730  ;  25  W. 
R.  602. 


Endonement.] — ^An  attachment  may  be 


granted  for  disobedience  of  an  order,  though  the 
copy  of  the  order  serred  on  the  party  in  default 
has  not  the  endorsement  required  by  the  CIVth 
Gen.  Old.  of  March,  1843,  or  the  XCIXth  Qen. 
Ord,  of  October,  1867,  as  varied  by  the  Ist  Qen. 
Ord.  of  April,  1873.  Thomat  r.  Palin  (21  Ch.  D. 
360)  followed.  Wallace  y.  Graham^  11  L.  R.,  Ir. 
369. 

On  Defendant'i  Wife.] — The  court  refused  to 
make  a  rule  absolute  for  an  attachment,  where 
the  service  of  the  rule  nisi  had  been  on  the  wife 
of  the  defendant  at  his  dwelling-house,  the 
ptHSon  effecting  the  service  exhibiting  the 
origiDal.     Omard^  In  rp,  6  Jur.  916, 

On  Defendant*!  Bon.] — ^Where  a  copy  of  a  rule 
nisi  for  an  attachment  was  delivered  tO  the 
defendant's  son,  who  refused  to  say  where  his 
father  was,  and  an  appointment  was  made  for  a 
subsequent  day  : — Held,  not  suflScient  to  dis- 
pense with  personal  service.  Ihhertson^  In  re^  5 
D.  P.  C.  160. 

Inenlliciency  of  Demand.]— A  judge's  order 
was  served  upon  C,  an  attorney,  calling  upon 
him  to  deliver  his  bill  of  costs  to  B.  within  ten 
days.  This  order,  not  having  bean  obeyed,  was 
made  a  rule  of  court,  and  the  rule  was  served 
apon  C.  by  B.'s  clerk,  who  at  the  same  time 
demanded  the  bill  of  costs,  but  had  no  power  of 
attorney  to  make  the  demand  : — Held,  that  this 
was  insufficient  to  support  an  attachment  against 
C.  BrU/gSj  Ex  parte ^  Catlin^  In  re,  6  D.  & 
L.  566 ;  7  C.  B.  136  ;  18  L.  J.,  C.  P.  184  ;  13  Jur. 
471. 

Ob  Partners.] — An  attachment  for  disobe- 
dience of  a  judge's  order  will  not  be  issued 
against  two  partners  unless  each  has  been  served 
with  the  Older.  Welland,  Ex  parte,  11  C.  B. 
544.  • 

On  Sunday.] — A  rule  nisi  for  an  attachment 
for  non-payment  of  money  pursuant  to  the 
master's  allocatur  cannot  be  served  on  a  Sunday. 
M'Ibeham  v.  Smith,  8  T.  R.  86. 

Von-Servioe — ^How  Objection  Taken.]— The 
court  will  not  open  a  rule  for  an  attachment 
on  the  mere  affidavit  of  the  party  that  he  has 
not  been  serv^  ;  at  least  unless  he  shows  some 
mistake  in  the  service.  Hopley  v.  Oranger^  1 
N.  R.  266. 

Order  Wrongly  Entitled.] — ^An  order  that  a 
father  named  Holt  should  deliver  over  his  infant 
daughter  to  her  mother  was  intituled  in  the 
matter  of  the  infant  (naming  her),  and  iii  the 
matter  of  the  act  36  &  37  Vict,  c  12.  The  copy 
served  on  the  father  was  intituled  only  in  the 
matter  of  the  act,  but  was  indorsed  on  the  out- 
side **  Re  Holt : " — Held,  that  the  service  was  in- 
effectual, and  that  the  order  to  attach  must  be 
diflchaiiged.  Holt,  In  re,  11  Ch.  D.  168  ;  40  L.  T. 
207  ;  27  W.  R.  486. 


WaiTer  ot]— Where  a  rule  nisi  issues  to  shew 
cause  why  an  attachment  should  not  issne  for 
not  obeying  a  judge's  order,  which  has  been 
made  a  rule  of  court,  and  the  rule  nisi  is  not  per- 
sonally served,  but  the  party  appears  upon  it  and 
objects  to  the  want  of  personal  service,  such 
appearance  waives  the  necessity  of  personal  ser- 
vice. Levi  V.  Duncomhe,  1  C,  M.  Ac  R.  737 ;  3 
D.  P.  C.  447  ;  6  Tyr.  490 ;  1  Gale,  60. 

If  a  party  is  in  contempt,  it  is  not  neceauiry 
that  a  rule  calling  upon  him  to  answer  it  should 
be  personally  served,    lb. 


4.  Demand. 

When  ITeeeiiary.j—In  order  to  bring  a  party 
into  contempt  by  not  paying  money  according  to 
an  order,  a  demand  of  the  money  must  be  made 
after  the  order  hai^  been  made  a  rule  of  court. 
Chilton  V.  Ellh,  2  D.  P.  C.  338  ;  2  C.  &  M.  459  ; 
4  Tyr.  369. 

Where  a  judge's  order  directed  that  certsin 
deeds  should  be  given  up  on  a  tender  of,  ftc., 
to  the  plaintifb  or  their  agent: — ^Held,  that, 
before  an  attachment  for  a  refusal  of  the  tender 
to  him,  the  plaintiffs  must  have  notice  of  that 
tender,  and  be  personally  required  to  give  up  the 
deeds.  Etant  v.  Millard,  3  D.  P.  C  661 ;  1  Gale, 
138. 

To  sustain  an  attachment  for  disobedience  of 
a  rule  requiring  a  party  to  execute  a  conveyance, 
it  is  not  enough  merely  to  serve  him  with  a 
copy  and  to  shew  him  the  original  rule  ;  tiiere 
must  be  an  express  demand  upon  him  tx>  do 
the  act  which  the  rule  commands  him  to  do. 
Stvin/en  v.  Smnfen,  18  C.  B.  485  ;  26  L.  J.,  C. 
P.  303. 

A  common  law  court  may  issue  an  attachment 
for  disobedience  of  a  rule  drawn  up  on  an  order 
of  nisi  prius  made  at  the  trial  of  an  issne  directed 
by  the  Court  of  Chancery.    lb. 

In  order  to  obtain  an  attachment  for  non-pay- 
ment of  costs,  a  demand  i&  not  neceasary,  if  the 
party  sought  to  be  served  by  Ids  violence  pre- 
vents the  demand  from  being  made.  Wennam 
V.  Botones,  3  D.  P.  C.  578  ;  1  H.  &  W.  216. 

An  attorney's  bill  having  been  ordered  to  be 
taxed  after  the  client  had  given  a  bill  of  ex- 
change for  the  amount,  it  was  found  that  he  had 
been  overpaid,  and  the  attorney  was  ordered  to 
refund  the  overpayment  to  the  client ;  and  also, 
by  a  subsequent  order,  to  pay  the  costs  of  taxa- 
tion, more  than  a  sixth  having  been  taken  off. 
Upon  an  application  of  the  attorney  to  be 
allowed  to  pay  these  sums  to  the  holder  of  the 
bill  of  exchange  (which  had  been  dishonoured), 
instead  of  his  client,  he  was  ordered  to  do  so 
within  a  week,  or,  in  default,  that  an  attachment 
i^hould  issue  : — Held,  that  no  demand  of  these  two 
sums  was  necessary  to  ground  an  attachment, 
but  that  it  was  his  duty  to  seek  the  holder  of  the 
bill,  and  pay  the  money  to  him.  Woollison  v. 
Hodgson,  3  D.  P.  C.  178. 

Snfieieney  of.] — A  personal  demand  is  abso- 
lutely necessary  before  moving  for  an  attach- 
ment for  non-payment  of  costs.  Stvnwell  v. 
Tower,  1  C,  M.  &  R.  88  ;  2  D.  P.  C.  673  ;  4  Tyr. 
862. 

In  order  to  bring  a  party  into  contempt  for 
non-delivery  of  a  bond  pursuant  to  a  nde  of 
court,  the  demand  of  it  must  be  made  by  one 
of  the  parties  mentioned  in  the  rule  as  entitled 
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to  receive  it.  Fortneue,  Ex  parte^  2  D.  P.  C. 
448. 

Or  it  mast  appear  that  the  demand  was  made 
bj  a  person  doiy  authorized.  Doe  d.  Ilicltm-an  y, 
mckmnn,  1  Scott,  N.  R.  398  ;  4  Jur.  746. 

An  attachment  for  non-payment  of  costs  can- 
not be  supported  by  a  demand  of  the  costs  by  a 
third  person,  authorized  by  the  attorney  to 
receive  them.  Clark  v.  Dignum^  3  M.  &  li^.  319  ; 
1  H.  &  H.  86. 

By  Bolieitor.] — A  demand  of  costs  on  the 
master's  allocatur  by  the  attorney  in  the  cause, 
they  being  costs  in  the  cause,  is  sufficient  whereon 
to  ground  an  attachment.  Cox  v.  Salmon^  2  M. 
&  W.  127  ;  2  Gale,  226. 

Where  in  a  country  cause  costs  are  by  a  rule 
to  be  paid  to  the  party,  or  his  attorney,  a  demand 
by  the  attorney  in  the  country  is  sufficient  to 
found  a  motion  for  an  attachment  for  non-pay- 
ment, although  the  agent  in  London  is  strictly 
the  attorney  on  the  record.  Dennett  v.  PasSf  I 
Scott,  686 ;  1  Bing.  N.  C.  638  ;  3  D.  P.  C.  632  ;  1 
Hodges,  157. 

If  a. rule  is  made  that  a  party  do  pay  the  costs 
of  the  day  to  another,  without  adding  ''  or  to  his 
attorney, '*  it  is  sufficient,  in  order  to  ground  an 
attachment  for  disobedience,  to  show  that  the 
demand  of  them  was  made  by  the  attorney  of 
that  party.  Inmun  v.  Hill,  4  M.  &  W.  7 ;  6  D. 
P.  C.  666 ;  2  Jur.  470 ;  8.  P.,  Mcuon  v.  White- 
howte,  6  D.  P.  C.  602 ;  1  Am.  261 ;  6  Scott,  576 ; 
4  Bing.  N.  C.  692 ;  2  Jur.  546. 

By  Power  of  Attorney.]— If  money  is  ordered 
to  l]«  paid  to  a  certain  person  (not  an  attorney), 
or  his  agent,  the  demand  must  either  be  made  by 
himself,  or  by  some  one  authorized  by  power  of 
attorney.    Brown  v.  JenJutf  4  D.  P.  0.  681. 

If  the  demand  is  made  by  the  authority  of  a 
power  of  attorney,  a  copy  of  that  power  must  be 
left  at  the  time  of  the  demand.  Doe  d,  Copey. 
Johnson,  7.  D.  P.  C.  660;  3  Jur.  23;  1  W.,  W.  & 
H.  549. 

If  not  left,  the  court  will  not  afterwards  grant 
an  attachment.  Jlex  y.  Packwood,  2  D.  P.  C. 
570. 

5.  Examination  of  Defendant. 

Ezamination  of  Debtor  ae  to  hie  Keane — 
Contents  of  Affidavit. ]— A  party  applying  for 
the  attachment  of  a  judgment  debtor  for  non- 
compliance with  an  order  for  his  oral  examina- 
tion, must  make  an  affidavit  that  conduct  money 
has  been  tendered  to  the  debtor,  and  also  there 
must  be  an  affidavit  shewing  some  good  reason 
for  not  examining  the  debtor  at  his  place  of  resi- 
dence, and  also  that  there  were  no  other  means 
of  ascertaining  what  debts  were  owing  to  the 
debtor.  Protector  Endowment  Company  v. 
Wlntlam,  36  L.  T.  467. 

Liability  of  Defendant  to  anewer  Interroga- 
toriei.] — A  defendant  under  attachment  must 
answer  interrogatories ;  he  cannot  come  in  and 
confess  the  contempt  before*  he  does  so.  Rex  v. 
Edwards,  4  Burr.  2105  ;  1  W.  Bl.  637. 

But  on  an  attachment  for  rescue,  a  defendant 
may  submit  to  a  fine  without  answering  interro- 
gatories. Bex  v,  Elkint,  1  W.  Bl.  640 ;  2  Burr. 
2129. 

But  where  a  defendant  is  brought  up,  it  is  the 
practice  of  the  court  to  put  interrqg^tories  to  hhn, 


although  he  does  not  deny  the  chai^,  unless  the 
prosecutor  wai  ves  putti  ng  them .  Bex  y.  Horsleyy 
5  T.  R.  362. 

Beport  of  Master.] — On  attachment  for  a  con- 
tempt, where  a  defendant  has  been  examined  on 
interrogatories,  and  the  master  of  the  crown 
office  directed  to  report  thereon  to  the  court :  if 
he  reports  that  the  defendant  has  cleared  him- 
self of  the  contempt,  the  court  will  not  enter 
into  a  discussion  of  the  correctness  of  such  report, 
unless  it  appears,  by  the  interrogatories  and 
answers  (semble,  not  by  affidavit)  that  the  mas- 
ter has  been  mistaken.  It  is  not  sufficient  ground 
for  a  review  that  the  master's  report  appears  con- 
tradictory to  the  opinion  of  a  judge  who  granted 
the  attachment.     Bex  v.  Morley,  4  A.  &  £.  849. 

The  report  of  the  master  of  the  crown  office 
that  a  defendant  and  his  attorney  were  in  con- 
tempt for  not  obeying  an  award,  and  ffiing  a  bQ], 
is  to  be  taken  as  a  conviction ;  and  on  bis  being 
brought  up  for  judgment,  the  court  will  not  re- 
ceive affidavits  in  denial  of  the  contempt,  but 
only  in  mitigation  of  punishment.  CouUon  v. 
Graham,  2  Chit.  57. 

The  master's  report  upon  interrogatories  of 
contempt  cannot  be  moved  for  on  the  last  day  of 
term,  without  the  previous  leave  of  the  court, 
unless  upon  extraordinary  cases,  and  personal 
service  of  notice.  Bex  v.  ]Vh€elery  1  W.  Bl.  311 ; 
3  Burr.  1266. 

Interrogratoriei — Defendant  not  mled  to  An- 
swer.]—Where  a  defendant  was  in  custody  on. 
an  attachment  for  non-performance  of  an  award, 
the  prosecutor  was  ruled  to  exhibit  interroga- 
tories :  he  did  so,  and  they  were  filed :  but  not 
ruling  the  defendant  to  appear  before  the  exam- 
iners, the  court  discharged  him  on  baiL  Doe  d. 
Clarke  v.  Stilltcell,  2  D.,  N.  S.  18;  7  Jur.  154. 

—  Hot  Answering.] — Where  an  order  of  .a 
judge  had  been  obtained  for  a  defendant  to 
answer  interrogatories,  and  he  had  obtained  an 
extension  of  the  time,  but  no  answer  had  been 
given,  the  court  granted  a  rule  nisi  for  an  at- 
tachment for  contempt  of  court,  although  there 
had  been  no  personal  service.  Seafield  (^Lord^ 
V.  Pratt,  6  L.  T.,  680. 

Eibet  of  Aniwert  to.]— Where  a  person, 

adjudged  to  be  in  contempt,  fiuls  to  purge  such 
contempt  by  his  answers  to  personal  interroga- 
tories administered  to  him  by  the  prosecutor,  the 
court  will  proceed  to  pass  sentence ;  but,  before 
doing  so,  will  give  the  P^rty  so  in  contempt  an 
opportunity  of  filing  affidavits  in  mitigation  of 
punishment.  Matthews,  In  re,  12  Ir.  C.  L.  R. 
273. 

Where  a  person,  in  contempt,  is  ordered  to 
answer  personal  interrogatories,  upon  the  discus- 
sion of  the  sufficiency  of  the  answers  to  such 
interrogatories,  the  prosecutor  has  the  right  to 
begin.    lb.  275. 


6.  Otheb  Mattebs  Relating  to. 

Entry  of  Order  made  in  Cluunbert.] — ^Attach- 
ment for  contempt  will  not  be  eranted  for  dis- 
obedience to  an  order  made  in  diambers  unless 
the  order  be  duly  entered  in  accordance  witli 
Consolidated  Order  XXXV.  r.  32.  Ballard  t. 
Ibmlinson,  48  L.  T.  516 ;  31  W.  R.  563. 
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Bmil.]— An  action  on  23  Hen.  6,  c.  9,  will  not 
lie  against  a  sheriff  for  refusing  to  take  bail  on 
an  attachment  out  of  Chancery ;  that  statute  re- 
ferriDg  only  to  process  in  courts  of  common  law. 
Studd  V.  Acton,  I  H.  Bl.  468 ;  8,  P.,  Phelps  v. 
Barrett,  4  Price,  23. 

For  although  a  sheriff  may,  if  he  chooses,  take 
a  bail-bond  on  an  attachment  out  of  Chancery, 
he  is  not  compellable  to  take  bail  thereupon. 
MorrU  v.  Uayward,  6  Taunt.  569 ;  2  Marsh.  280. 

The  sheriff  may  recover  on  a  bail-bond  so  taken. 
lb. 

But  such  bail-bond  is  not  assignable  under  4 
Ann.  c.  16,  s.  20.  Miller  v.  Palfreyman,  4  B.  & 
Ad.  146 ;  1  N.  &  M.  696. 

It  is  the  duty  of  a  sheriff  to  execute  a  writ  of 
attachment,  issued  for  not  appearing  to  a  subpoena 
ad  respondendum ;  and  he  must  return  the  writ 
as  having  been  executed  (in.  whatever  manner), 
or  that  the  party  is  not  found  in  his  bailiwick. 
Mastert  v.  Cooper,  1  Price's  P.  C.  8. 

Two  days'  notice  of  bail  on  an  attachment  is 
not  required,  nor  any  justification  of  such  bail. 
JRer  V.  iralli2  W.  Bl.  1110. 

A  defendant  may  be  admitted  to  bail,  and 
sworn  to  answer  interrogatories  upon  an  attach- 
ment for  contempt,  although  a  defective  notice  of 
bail  has  been  served  on  the  prosecutor.  Anon., 
4  D.  &  B.  393. 

Jnritdietion  to  Commit  f6r  Default  in  Payment 
of  the  Oosta.  J — Upon  a  motion  for  an  attachment, 
no  Older  was  made,  except  that  the  respondent 
pay  the  costs  of  the  motion.  Upon  default  in 
payment : — Held,  that  the  court  had  no  jurisdic- 
tion to  commit  to  prison  for  the  default.  Miekle- 
thwaite  v.  Fletcher,  27  W.  R.  793. 

IHsehargo  firom  Arrest.] — An  attorney  was  ar- 
rested under  an  attachment  issued  by  a  court  of 
law  for  contempt  of  court  in  not  obeying  a 
previous  order  that  he  should  pay  to  a  client  a 
sum  which  he  had  received  fornim  while  acting 
in  the  capacity  of  attorney.  Before  the  attach- 
ment issued  the  attorney  had  been  adjudicated 
bankrupt,  but  when  he  was  arrested  the  bank- 
ruptcy was  not  closed,  nor  had  he  obtained 
an  order  of  discharge  : — Held,  that  the  Court  of 
Bankruptcy  ought  not  to  order  his  release  from 
custody,  but  ought  to  leave  the  court  of  law  to 
decide  whether  the  attachment  was  merely  a. 
process  to  compel  payment  of  a  debt,  or  whether 
it  was  isaped  in  the  exercise  of  the  court's  quasi 
criminal  jurisdiction  over  its  own  officer.  Deere^ 
Kr  parte,  Deere,  In  re,  10  L.  R.,  Ch.  658  j  44  L. 
J.,  Bk.  120. 

Where  a  party  is  arrested  under  an  attachment 
for  contempt  of  court  in  not  paying  money,  he  is 
not  entitled  to  be  dischaiged  upon  tendering  the 
amount  to  the  officer.  IHtt  v.  Coombs,  3  N.  &  M. 
212  ;  5  B.  Jc  Ad.  1078. 

A  party  irr^ularly  arrested  upon  an  attach- 
ment on  the  3rd  of  February,  did  not  apply  for 
his  discharge  until  the  10th  day  of  Easter  Term, 
which  was  at  the  end  of  the  month  of  April : — 
Held,  that  the  application  was  too  late.  JReg.  v. 
Burgess,  3  K.  &  P.  366  ;  8  A.  &  E.  275  ;  2  Jur. 
856. 

If  there  is  a  misnomer  of  the  Christian  name  of 
the  defendant  in  a  writ  of  attachment,  though 
amended  by  order  of  a  judge  after  arrest,  the 
court  will  discharge  him  out  of  custody.  Beg.  v. 
Burgess,  1  W.,  W.  &  H.  46  ;  2  Jur.  396. 


A  party  cannot  be  detained,  but  may  be  retaken 
on  an  amended  writ  of  attachment    lb. 

Where,  in  a  copy  of  a  rule  for  an  attachment 
for  nonpayment  of  costs  pursuant  to  the  master's 
allocatur,  the  defendant's  name  was  spelt  Calver 
instead  of  Calvert,  and  the  master's  name  Day  in- 
stead of  Dax,  the  court  set  aside  the  attachment, 
and  discharged  the  defendant  out  of  custody,  al- 
though in  the  rule  the  names  were  spelt  correctly. 
Bex  V.  Culvert,  2  C.  &  M.  189  ;  4  Tyr.  77  ;  2  D. 
P.  C.  276. 

A  party  in  contempt  for  filing  a  bill  in  chancery 
to  set  aside  an  award,  after  entering  into  a  rule  of 
court  to  abide  by  it,  was  dischargS  without  any 
fine,  rather  than  set  a  small  one  for  so  high  an 
offence.  Bex  v.  JVheeler,  3  Burr.  1256  ;  1  W. 
Bl.  311. 

Pnrging  Contompl] — A  party  arrested  on  an 
attachment  for  not  obeying  a  judge's  order  can- 
not purge  his  contempt  or  be  discharged,  unless 
his  compliance  with  the  order  is  complete  and 
bonft  fide.    Beg.  v.  Weston,  8  Jur.  1122. 

A  party  attached  for  contempt  in  not  perform- 
ing an  award,  and  sentenced  to  imprisonment  for  a 
definite  period,  is  not,  by  undergoing  such  imprison- 
ment, exonerated  from  the  performance  of  the 
award.    Beg.  v.  Ilemstoorth,^  C. B.  745. 

Costs  were  granted  upon  an  attachment  for  con- 
tempt to  the  person  who  had  purged  himself  of 
the  contempt  upon  examination.  Bex  v.  Plunket, 
3  Burr.  1329. 

Betting  Aaido.] — A  rule  for  an  attachment 
having  been  obtamed  on  the  part  of  a  woman, 
who  described  herself  in  an  affidavit  as  a  widow, 
against  her  attorney  for  not  paying  her  a  sum  of 
money,  the  court  set  aside  the  rule  on  its  being 
shewn  that  she  was  a  married  woman  (her  second 
marriage  having  taken  place  subsequently  to  her 
employment  of  the  attorney),  since,  although  the 
concealment  of  her  second  marriage  was  not  made 
with  any  fraudulent  intention,  she  had  deceived 
the  court,  made  a  false  affidavit,  and  was  no 
longer  in  a  condition  to  give  a  legal  discharge  for 
the  money.    Beg.  v.  Carttar,  1  L.  M.  &  P.  386  ; 

19  L.  J.,  Q.  B.  422  ;  15  Jur.  176. 

Detention  in  Prifon  beyond  proper  Period.] — 
The  plaintiff,  having  been  guilty  of  a  contempt 
in  chancery,  was  arrested  by  the  sheriff  under  a 
writ  of  attachment  and  delivered  into  the  custody 
of  the  defendant,  the  governor  of  a  county  gaol, 
under  a  warrant  commanding  him  to  keep  the 
plaintiff  in  custody  so  that  the  sheriff  might  bring 
her  before  the  court  of  Chancery  to  answer  her 
contempt.  The  defendant  having  detained  the 
plaintifc  in  custody  beyond  the  prescribed  period, 
although  the  plaintiff  in  chancery  had  not  brought 
her  to  the  bar'according  to  11  Geo.  4  and  1  Will.  4, 
c.  36,  s.  15  : — Held,  first,  that  in  proceedings 
against  the  defendant  for  the  undue  detention, 
the  proper  form  of  action  was  trespass,  and  not  case ; 
and,  secondly,  that  such  an  action  was  not  within 
the  limitation  in  4  Geo.  4,  c.  64,  s.  75,  which  ap- 
plied only  to  proceedings  for  acts  done  in  a  sup- 
posed exercise  of  the  powers  of  the  statute.  Mo&ne 
V.  Bose,  4  L.  R.,  Q.  B,  486  ;  38  L.  J.,  Q.  B.  236  ; 

20  L.  T.  606  ;  17  W.  R.  729. 

Priority  of  Motion  to  disoharge  a  Prisoner  from 
Onstody.l — A  motion  to  discharge  a  prisoner  from 
custody  has  priority  over  all  other  motions.  Ash^ 
ton  V,  Shorroeh,  43  L.  T.  530 ;  29  W.  R.  117. 
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Costs.] — Tbe  costs  of  an  attachment  are  no 
longer  fixed,  but*y  Ord.  LV.  r.  1.,  they  are  in  the 
discretion  of  the  court,  and  shonld  be  disposed  of 
at  the  time  of  the  application  for  the  writ  under 
Ord.  XLIV.  r.  2.  Ahud  v.  Biehes,  2  Ch.  D.  528 ; 
45  L.  J.,  Ch.649  ;  34  L.  T.  713  ;  24  W.  R.  637. 

When  they  were  applied  for  subsequently,  but 
no  additional  expense  had  been  incurred,  taxed 
costs  were  allowed  to  the  plaintiff,  in  addition  to 
the  fixed  sum  payable  on  dischaige,    lb. 


ATTAINDER. 

1.  Of  Peers,— See  PEEBS  AND  Peebage. 

2.  Of  Other  Persons, 

2.  Of  other  Pebsons. 

Effect  of.] — By  attainder,  all  personal  property 
and  rights  of  action  in  respect  of  property 
accruing  to  the  party  attainted,  either  before 
or  after  attainder,  are  vested  in  the  crown  with- 
out ofidce  found  ;  and,  therefore,  attainder  may 
well  be  pleaded  in  bar  to  an  action  on  a  bill  of 
exchange  indorsed  to  the  plaintiff  after  his 
attainder.  Bulloch  y.  Dodds,  2  B.  &  A.  258. 
And  see  Lambert  v.  Taylor,  6  D.  &  R.  188  ;  4 
B.  &  C.  138. 

Personal  property  not  belonging  to  a  felon, 
conyicted  of  simple  larceny  and  sentenced  to 
transportation,  at  the  time  of  conviction,  but 
accruing  due  to  him  afterwards,  before  his  term 
of  transportation  has  expired,  is  forfeited  to  the 
crown;  Roberts  v.  Walher,  1  Buss.  &  Mvlne, 
752. 

A.,  in  January,  1815,  was  convicted  of  bigamy. 
In  April,  he  conveyed  away,  by  lease  and  release, 
lands  in  which  he  had  an  estate  for  life  : — Held, 
that  such  conveyance  was  not  void  as  against 
the  crown,  there  having  been  no  attainder.  Rex 
y.  Bridger,  1  M.  &  W.  145. 

In  an  action  for  slander,  imputing  felony, 
the  plaintiff  had  a  verdict.  Before  judgment 
signed,  the  plaintiff  was  attainted  of  the  felony; 
Quaere,  whether,  before  office  found,  the  damages 
vested  in  the  crown,  and  whether  this  would  be 
sufficient  matter  suggested  by  the  defendant,  the 
crown  refusing  to  interfere,,  on  a  writ  of  audita 
querela,  to  prevent  judp^ment  and  execution 
following  the  verdict.  Si/mond^t  or  Syvwfis  v. 
Blahe,  2  C,  M.  &  R.  410;  4  D.  P.  C.  263  ;-l 
Gale,  182;  5Tyr.  840. 

"Where  a  party,  convicted  of  felony,  is  entitled 
to  a  chose  in  action,  the  right  of  suing  being  in 
another  in  trust  for  him,  that  right  of  suit  does 
not  vest  in  the  crown  upon  the  conviction. 
Bishop  V.  Curtis,  18  Q.  B.  878 ;  21  L.  J.,  Q.  B. 
391 ;  17  Jur.  23. 

An  assignment  of  a  felon's  goods  bon&  fide  for 
a  good  consideration  after  the  commission  day 
of  the  assizes,  but  before  the  day  upon  which  he 
was  actually  tried  and  convicted,  will  pass  the 
property.  Wiitaher  v.  Wisbey,  12  0.  B.  44 ;  21 
L.  J.,C.  P.  116;  14  Jur.  411. 

A  grant  of  a  liberty  in  a  manor  of  goods  and 
chattels  of  tenants  in  such  manor  attainted  of 
felony  is  confined  to  the  goods  and  chattels  of 
felons  being  locally  situate  within  the  manor, 
and  does  not  pass  goods  or  chattels  lying  out  of 
it.    Rex  V.  Capper,  6  Price,  217. 


During  the  abeyance  of  a  barony  descendible 
to  heirs  of  the  body,  one  of  the  co-heirs  was 
attainted  for  treason  ;  an  act  of  parliament 
afterwards  passed  to  restore  in  blood  the  sons 
and  daughters  of  the  attainted  co-heir : — Held, 
that  it  was  competent  to  the  crown  to  determine 
the  abeyance  in  favour  either  of  a  party  claim- 
ing through  the  co-heir,  who  was  so  attainted, 
or  of  one  claiming  through  another  co-heir. 
Brayc  and  Canwys  Peerage,  In  re,  8  Scott,  108  ; 
5  Ring.  N.  C.  754. 


As    regards    Marriage.]— An  attainted 


man,  although  civilly  dead  for  some  purposes,  is 
nevertheless  capable  of  contracting  in  a  foreign 
country  a  nfaiTiage  which  will  be  deemed  valid 
in  England,  if  it  was  valid  by  the  law  of  that 
country,  Kynnaird  v.  Leslie,  1  L.  R.,  C.  P. 
389  ;  35  L.  J.,  C.  P.  226  ;  12  Jur.,  N.  S.  468  ;  14 
L.  T.  756  ;  14  W.  R.  761 ;  1  H.  &  R  521. 

R.  was  attainted  of  high  treason  in  1716 ;  he 
escaped  from  England,  married  at  Brussels  in 
1724,  and  left  issue,  B.  a  son,  and  M.  a  daughter.' 
B.  left  surviving  him  an  only  son,  J.,  who  died 
in  1814 : — Held,  first,  that  the  descendants  of 
M.  could  inherit  from  J.,  as  they  need  not  men- 
tion R.,  the  common  ancestor  in  the  pedigree, 
and  were,  therefore,  unaffected  by  the  old  doc- 
trine as  to  corruption  of  blood  which  prevailed 
before  3  &  4  Will.  4,  c  106,  s.  10.     7*. 

Held,  secondly,  that  the  marriage  of  R.  being 
contracted  in  a  foreign  country  was  valid  in 
England,  and  the  children  legitimate.    lb. 

-^—  When  Pardon  Granted. J — ^A  party  sen- 
tenced to  death  for  felony,  which  sentence  was 
commuted  to  transportation  for  life,  received  a 
conditional  free  putlon  in  a  penal  colony : — ' 
Held,  that  such  pardon  did  not  alter  the  effect  of 
the  attainder  in  investing  his  property  in  the 
crown.     Church,  In  re,  16  Jur.  517. 

Bights  of  Wife  of  Attainted  Person.]— A.  died 
intestate,  the  wife  of  a  felon  under  sentence  of 
transportation,  and  leaving  property  acquired 
after  the  conviction  of  her  husband : — Held, 
that  such  property  belonged  to  the  crown  as 
accrued  to  the  felon,  and  not  to  the  next  of  kin 
of  the  wife.  Coombes  v.  .Queen's  Proctor,  2 
Rob.  Ecc.  Rep.  547  ;  16  Jur.  820. 

Can  be  heard  in  Court  on  inhjeot  of  Attainder 
only.] — ^A  person  attainted  can  be  heard  as  a 
suitor  in  a  court  of  justice  only  for  the  direct 
purpose  of  reversing  the  attainder,  not  in  the 
prosecution  of  a  civU  right.  Bulloch,  Ex  parte, 
14  Ves.  452  ;  nom.  Bex  v.  BuUoch,  1  Taunt.  82  ; 
2  Leach  C.  C.  966. 

Actions  against  Attainted  Persons.] — Eject- 
ment may  be  maintained  for  freehold  lands,  on 
the  demise  of  a  person  attainted  of  felony,  when 
there  has  been  no  office  found  on  behalf  of  the 
king.  Doe  d.  Griffith  v.  Pritchard,  5  B.  &  Ad. 
765  ;  S,  C,  nom.  Doe,  d.  Evans  v.  Pritchard^ 
2  N.  &  M.  489. 

An  action  will  lie  against  one  attainted  of  trea- 
son. Ramsay  v.  M'Donald,  1  W.  Bl.  30;  8,  C, 
nom.  Bamsden  v.  Macdonald,  1  Wils.  217. 


601 


ATTORNEY   AND    SOLICITOR-GENERAL. 


602 


ATTORNEY. 

See  SOLICITOR. 


ATTORNEY    (POWER    OP). 

See  POWER  OF  ATTORNEY.       • 


ATTORNEY 
(WARRANT   OP). 

See  WARRANT  OF  ATTORNEY. 


ATTORNEY  AND 
SOLICITOR-GENERAL. 

Preeedenee.]— Aft^r  the  14th  Dec  1814,  the 
attorney  and  solicitor-general  took  precedence 
before  all  the  Queen's  Serjeants  ;  whereas  before 
thej  were  accustomed  to  have  place  and  audience 
in  the  courts  next  after  the  two  most  ancient  of 
the  Queen's  Serjeants,  but  before  the  others.  6 
Taunt.  424  ;  2  Ves.  &  B.  422. 

The  attorney-general,  in  the  Queen*s  business, 
has  pre-audience  in  the  Exchequer  over  the 
postman  and  tubman.  Reg,  v.  Exeter  (^BUhop)y 
7  M.  &  W.  189 ;  9  D.  P.  C.  276  ;  5  Jur.  102. 

Although  not  a  serjeant,  he  had  a  right  of 
audience  in  the  Common  Pleas,  in  a  cause  in 
which  the  crown  was  interested,  before  the  ex- 
clusive privile^  of  the  Serjeants  were  abolished 
by  9  &  10  Vict.  c.  54.  Paddock  v.  Forester, 
8'D.  p.  C.  834  ;  1  Scott,  N.  R.  391  ;  1  M.  &  G. 
583. 

The  attorney-general,  by  an  order  of  the  House 
of  Lords,  has  pre-eminence  over  the  lord  advo- 
cate, and  the  solicitor-gener^  over  the  Scotch 
solicitoT-generaL    2  C.  &  P.  482. 

Bepretentationf  of  Crown.]— The  attorney- 
general  is  the  only  legal  representative  of  the 
crown  in  the  courts.  Rex  v.  Austen,  8  Price, 
142. 

But  during  the  vacancy  of  the  office,  the  whole 
business  and  authority  of  the  attorney-general 
devolve  upon  the  solicitor-general.  Rex  v. 
Wilke*^  4  Burr.  2527,  2564,  2570. 

The  attorney-general  is  an  officer  of  the  crown, 
and  in  that  sense  only  the  officer  of  the  public. 
Att,'Oen.  V.  Brawny  1  Swanst.  288. 

Privileges  of  Office.] — An  information  being 
laid  in  Middlesex,  by  the  attorney-general  for 
the  Duchy  of  Cornwall,  for  the  recovery  of  dues 
plalmed  in  respect  of  goods  imported  into  a  port 
alleged  to  be  paroel  of  the  duchy,  the  defendant 
appUed  to  change  the  venue  to  Deronshire,  upon 
an  ordinary  affidavit  that  the  cause  of  action 
arose  and  the  witnesses  resided  there : — Held, 


first,  that  although  the  attorney-general  may 
not  have  a  right  in  all  cases  to  lay  and  retain 
the  venue  where  he  pleases,  he  has  such  a  right 
in  the  case  of  such  an  information,  it  being  a 
suit  in  the  nature  of  a  transitory  action.  Att.- 
Oen.  V.  Orossman,  4  H.  &  C.  568  ;  1  L.  R.,  Ex. 
381  ;  35  L.  J.,  Ex.  215  ;  12  Jur.,  N.  S.  712  ;  14 
L.  T.  856  ;  14  W.  R.  996. 

Held,  secondly,  that  in  the  case  of  such  an 
Information  relating  to  matters  affecting  the 
duchy  of  Cornwall,  the  attorney-general  for  the 
Prince  of  Wales  would  have  the  same  right  as 
the  attorney-general  for  the  crown.    lb. 

But  as  documents  relating  to  the  duchy  of 
Cornwall  would  have  to  be  produced  from  their 
place  of  deposit  in  Middlesex,  there  was  no  such 
preponderance  upon  the  balance  of  convenience 
m  favour  of  a  tnal  in  Devonshire  as  to  call  on 
the  court  to  interfere,  or  to  render  it  necessary 
to  decide  the  question  of  prerogative.    lb. 

The  attorney-general  attends,  in  peerage  cases, 
as  assistant  to  the  lords'  committees  for  privi- 
leges, and,  it  is  said,  that  he  is  entitled  to  sit 
(on  a  chair)  inside  the  bar.  Sai/e  and  Sele 
{Barony\  1  H.  L.  Cas.  511,  n. 

The  courts  exercise  over  the  attorney-general 
the  same  authority  which  they  exercise  over 
every  other  suitor ;  and  the  attorney-general 
would  not,  any  more  than  any  other  suitor,  be 
permitted  to  prosecute  any  proceeding  which 
was  merely  vexations  or  had  no  legal  object. 
Reg.  V.  Preiser,  11  Beav.  306  ;  18  L.  J.,  Ch.  35  ; 
13  Jur.  71.    . 

Where  there  has  been  an  excess  of  the  statu- 
tory powers  granted  to  a  public  company,  but 
no  injury  has  been  occasioned  to  any  individual, 
and  there  is  none  which  is  imminent,  or  of  irre- 
parable consequence,  the  attorney-general  alone 
can  obtain  an  injunction  to  restrain  the  exorbit- 
ancy. Ware  v.  Regent*s  Canal  Company,  3  De 
a.  &  J.  212  ;  28  L.  J.,  Ch.  163  ;  5  Jur.,  N.  S.  25. 

When  entitled  to  take  Proeeedings  on  behalf 
of  the  Pnhlio.] — The  attorney-general  may  pro- 
perly take  proceedings  on  behalf  of  the  public, 
when  acts  tending  to  the  injury  of  the  public 
are  being  done  without  lawful  authority,  even 
though  no  evidence  be  produced  of  actual  injury 
having  been  inflicted.  After  the  expiration  of 
the  parliamentary  powers  of  a  bridge  company 
the  company  continued  to  carry  on  their  opera- 
tions, on  and  off  their  own  lands,  intending  to 
apply  for  a  new  act  to  revive  and  extend  the 
powers  conferred  by  their  original  act  An 
action  having  been  commenced  by  the  attorney- 
general,  on  the  information  of  two  of  the  share- 
holders, for  the  purpose  of  restraining  the  com- 
pany fiom  proceeding  with  their  works  vrithout 
due  authority,  and  from  using  the  moneys  of  the 
company  for  such  works,  or  for  other  unautho- 
rized purposes,  the  company  obtained  their  new 
act,  and  the  plaintiffs  thereupon  obtained  leave 
to  discontinue  so  much  of  their  claim  as  relate 
to  matters  other  than  the  claim  to  have  the 
company  restrained,  before  the  passing  of  the 
new  act,  from  executing  works  off  their  own 
lands.  The  action  being  brought  to  a  hearing  : 
— Held,  that  the  action  was  justifiably  com- 
menced, and  that,  the  company  must  pay  the 
costs  of  the  action,  other  than  those  relating  to 
the  part  of  it  which  had  been  discontinued. 
Attorney 'General  v.  Shrewsbury  (^Kingslartd) 
Bridge  Co,^  21  Ch.  D.  752 ;  61  L.  Ji,  Ch.  746 ; 
46  L.  T.  687  j  30  W.  R.  916. 


503 


AUDITA    QUERELA. 


504 


Aetion  agfdnst  Corporation  bj  Froemon—Ia- 
formatioii  imneoosfaxy.] — In  an  action  hj  some 
(on  behalf  of  all)  of  the  freemen  of  a  borough 
to  establish  the  right  of  all  the  individual  free- 
men to  share  for  their  private  benefit  the  net 
proceeds  of  certain  properties  vested  in  the  cor- 
poration : — Hcldf  on  demnrrer,  that  the  effect  of 
the  saving  of  rights  in  s.  2  of  the  Municipal 
Corporations  Act  of  1835  was  to  legalize  the 
beneficial  interests  therein  mentioned,  without 
reference  to  the  legality  of  their  origin,  and,  in 
particular,  to  obviate  any  objection  which  might 
otherwise  arise  in  respect  of  the  tendency  to- 
wards a  perpetuity  of  any  such  beneficial  inte- 
rest. Prestney  v.  Colchester  QMayor^y  21  Ch.  D. 
HI;  51  L.J.,  Ch.  805. 

An  action  to  establish  such  rights  as  aforesaid 
may  be  brought  by  parties  claiming  to  be  en- 
titled, without  an  information  by  the  attorney- 
general,    lb. 

Information  by,  to  restrain  Pnblie  Body.] — 
Upon  an  information  filed  by  the  attorney- 
general  to  restrain  a  public  body  from  trans- 
gressing powers  conferred  by  an  act  of  parlia- 
ment, it  is  not  necessary  to  prove  that  injury  to 
the  public  will  result  from  the  acts  complained 
of ;  and  in  this  respect  there  ia  no  difference 
between  an  ex-ofl9cio  information  and  an  infor- 
mation at  the  relation  of  a  private  individual. 
AtU'Oen,  v.  CocJterm<mih  Local  Board,  18  L,  R., 
Eq.  172. 

Bight  to  me  Railway  Company  for  breach  of 
its  powers.] — The  right  of  the  attorney-general 
to  sue  a  railway  company  for  breach  of  its  powers 
is  not  taken  away  by  the  provisions  of  the  7  &  8 
Vict.  c.  85.  AtU'Oen,  v.  Great  Northern  Rail- 
tcay  Company,  29  L.  J.,  Ch.  794 ;  6  Jur.,  N.  8. 
1006. 

Fiat  for  bringing  Error.]  —  The  attorney- 
general  having  refused  his  fiat  for  a  writ  of  error 
to  a  person  convicted  of  a  misdemeanour : — Held, 
that  in  a  proper  case  the  fiat  was  due  ex  debito 
justitias ;  but  that  the  attorney-general  was  to 
determine,  on  his  own  responsibility,  whether  or 
not  each  case  was  proper,  and  that  the  court 
could  not  review  his  decision.  Newton,  Ex  parte, 
4  El.  &  Bl.  869  ;  24  L.  J.,  Q.  B.  246  ;  1  Jur.,  N.  S. 
591  ;  S,  P.  4*  8,  C„  16  C.  B.  97. 

Where,  in  a  colony,  a  person  has  been  con- 
victed of  a  criminal  offence,  and  is  undergoing 
his  sentence,  no  writ  of  error  will  be  granted  to 
bring  np  the  record  of  conviction  unless  the 
attorney-general  has  given  his  fiat  for  the  writ. 
Beg.  V.  Lees,  El.,  Bl.  &  El.  828  ;  27  L.  J.,  Q.  B. 
403  ;  6  Jur.,  Nt  S.  333. 

Entry  of  Kolle  Proieqni.] — Where  a  defend- 
ant has  been  found  guilty  upon  several  counts 
of  an  information,  the  attorney-general  may 
enter  a  nolle  prosequi  on  one  of  the  counts,  after 
a  rule  nisi  for  a  new  triaL  Reg.  v.  Leathum, 
30  L.  J.,  Q.  B.  205  ;  7  Jur.,  N.  S.  674. 

The  attorney-general  has  pow^er  to  enter  a 
nolle  prosequi  on  an  indictment  without  calling 
upon  the  prosecutor  to  shew  cause  why  that 
should  not  be  done ;  and  where  he  has  done  so, 
the  court  will  not  interfere.  Beg.  v.  Allen,  I  B. 
&  8.  850  ;  9  Cox  C.  C.  120 ;  31  L.  J.,  M.  C,  129  ; 
8  Jur.,  N.  8.  230  ;  5  L.  T.  636. 

Bight  of  Beply.] — Where  a  question  affecting 


the  crown  is  discussed  on  motion,  the  attorney- 
general,  having  shewn  cause  against  the  rule, 
has  no  right  to  reply.  Beg.  v.  Lords  Commis^ 
sioners  of  the  Treasury,  16  Q.  B.  357  ;  20  L.  J., 
Q.  B.  305  ;  15  Jur.  767. 


ATTORNMENT. 

See  LANDLORD  AND  TENANT- 
MORTGAGE. 


AUCTION. 

See  SALE. 


AUDITA   QUERELA. 

Common  Bight.] — A  writ  of  audita  querela  is 
of  common  right.  Giles  t.  Nathan,  5  Taunt. 
558 ;  1  Marsh.  226 ;  8.  P.,  Lister  v.  Mundell,  1 
B.  &  P.  427. 

.  Where  an  audit4  querel&  clearly  affords  relief 
to  the  defendant,  the  court  will  relieve  him  on 
motion,  without  putting  him  to  the  audita 
quereld.    lb. 

When  allowed.] — No  writ  of  auditA  querela 
shall  be  allowed  unless  by  rule  of  court  or  order 
of  a  judge.  Reg.  Gen.,  Q.  B.,  0.  P.  and  Ex., 
H.  T.  16  Vict.  r.  79 ;  1  El.  &  Bl.  App.  xv. 

By  Motion  only.] — Before  this  rule,  it  could 
only  be  granted  upon  aflSdavit  and  motion  in 
open  court.  Dearie  v.  Ker,  7  D.  &  L.  231 ;  4  Ex. 
82;  18  L.  J.,  Ex,  448. 

Where  Belief  qneetionable.] — Where  the 

relief  is  questionable,  the  court  will  not  diroose  of 
the  case  on  motion,  but  leave  the  defendant  so 
to  proceed  that  the  plaintiff  may  demur  or  bring 
error.  lb.;  S.  P.,  Symonds  v.  Blake,  4  D.  P.  C. 
263 ;  2  C,  M.  &  R.  416 ;  1  Gale,  182. 

Where  Fraud  imputed.] — ^Where  fraud 

was  imputed  to  a  defendant,  on  affidavits  statiug 
that  he  had  fraudulently  caused  a  commission  of 
bankruptcy  to  be  issued  against  the  plaintiff,  and 
there  were  counter-affidavits,  denying  the  exist- 
ence of  fraud,  the  court  refused  to  go  into  the 
question  on  motion,  but  left  the  party  to  his 
remedy  by  action,  or  by  audita  querelA.  Baker 
V.  Ridgtoay,  2  Bing.  41 ;  9  Moore,  114. 

Kot  Xx  parte.] — A  court  of  equity  refused  to 
order  a  wjit  of  auditIL  querelA  to  be  issued  upon 
an  ex  parte  application.  Troop  v.  Bioardo,  38 
Beav.  122;  9  Jur.,  N.  S.  887;  8  L.  T.  767;  11 
W.  B.  1014. 

A  defendant  may  plead  eeyeral  matters  bj 
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leave.  aHet  y.  Butt,  5  D.  &  L.  387  ;  1  Ex.  701; 
17  L.  J.,  Ex.  121. 

^Secnrity  for  CMts.]— So  a  plaintiff  will  be 
compelled  to  give  security  for  costs  where  such 
Eecuritj  would  be  required  in  an  ordinary  action. 
Helmet  v.  Pemherton,  1  EI.  &  Et  369  ;  28  L.  J., 
Q.  B.  172  ;  5  Jur.,  N.  S.  727 ;  7  W.  E.  160.  See 
furtKeTy  sub  tit.  PRACTICE. 

Yenire  faeisf — Snpersedeai.] — In  an  audita 
querela  the  court  granted  a  rule  absolute  for  a 
supersedeas,  together  with  a  venire  facias.  G^le% 
V.  HvLtt,  6  D.  &  L.  115 ;  1  Ex.  59 ;  16  L.  J.,  Ex. 
258. 

Personal  Benrioe,] — The  venire  facias  and 

summons  to  appear  must  be  personally  served,  it 
being  original  process.  WUliamt  v.  Rohertty 
1  L.  Bi.  &  P.  381 ;  10  L.  J.,  Ex.  269 ;  14  Jur.  399. 

Judgment — Deed  of  Bettlemont — AltematlTe 
Powers.] — Upon  an  audita  querela  to  be  relieved 
from  a  judgment,  the  writ  set  out  a  deed  of 
settlement  of  a  company,  by  which  it  was  agreed 
between  the  defendant  and  the  shareholders,  of 
which  the  plaintiff  was  one,  that  upon  the 
n^lect  of  a  sharehoholder  to  pay  any  call  within 
a  calendar  month  after  notice,  the  directors  might 
after  the  expiration  of  such  month  declare  that 
such  shares  as  to  which  the  full  amount  should 
not  have  been  paid  should  be  forfeited ;  provided 
that  it  should  be  lawful  for  the  directors,  if  they 
should  think  fit,  to  enforce  the  payment  of  any 
call,  instead  of  declaring  forfeited  any  share.  It 
stated  that  the  plaintiff  having  neglected  to  pay 
his  calls,  the  defendant  sued  him,  recovered 
judgment  and  levied  part  of  the  amount  of  the 
calls,  and  that  they  afterwards  declared  his 
shares  forfeited : — Held,  that  the  power  in  the 
deed  was  in  the  alternative,  and  that  in  case  of 
non-payment  of  a  call  the  directors  might  either 
sue  or  declare  the  shares  forfeited,  but  that  they 
could  not  do  both ;  that  the  proceeding  to  judg- 
ment and  execution  was  an  election  by  them  of 
their  remedy,  and  that  the  declaration  idterwards 
that  the  shares  were.forfeitedwas  a  nullity ;  and 
consequently,  that  the  plaintiff  was  not  entitled 
to  be  relieved  from  the  judgment.  Oilet  v.  Huttj 
3  Ex.  18 ;  5  Railw.  Cas.  505 ;  18  L.  J.,  Ex.  53. 

Subsequent  Belease.]-^ Jurisdiction    in 

eqnity  to  restrain  execution  upon  a  judgment 
against  a  idef  endant,  on  the  ground  of  a  sub- 
sequent release  by  the  plaintiff  of  his  claims 
tinder  the  judgment,  for  a  valuable  consideration 
paid  by  the  defendant,  notwithstanding  that  a 
rule  obtained  by  the  defendant,  to  set  aside  the 
judgment  on  the  ground  of  such  subsequent 
release,  bed  been  discharged,  and  a  writ  of 
audita  querela  on  the  same  ground  had  been  set 
aside  by  a  court  of  law.  Williams  v.  Rohertt, 
8  Hare,  315. 

Bill  in  Equity  for  Belief] — Although  an 
audita  quereU  is  said  to  be  ^^  in  the  nature  of  a 
bill  in  equity  to  be  relieved  against  the  oppres- 
sion of  the  plaintiff  "  (3  Black.  Com.  406),  yet 
the  defendimt  is  not,  either  by  the  existence 
of  that  remedy,  or  by  having  unsuccessfully 
resorted  to  it,  precluded  from  bringing  an 
original  bill  in  equity  for  relief  against  the 
plaintiff,  in  a  case  where  a  court  of  law  has  set 
aside  the  writ  la  a  summary  proceeding.    Jh^ 
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I.  FOBM  AND  NATURE  OF  BAIL-BOND. 

General  Beqnieitet.]— The  23  Hen.  6,  c.  9,  is  a 
public  act.    Samuel  v.  Eva^^,  2  T.  R.  569. 

The  sherifEs  of  London,  to  whom,  as  such,  a 
writ  of  special  capias  was  directed,  under  which 
they  arrested  the  phiintifE,  cannot  be  sued  for 
damages  for  not  having  taken  bail  for  his  appear- 
ance, according  to  the  23  Hen.  6,  c.  9,  the  suffi- 
ciency of  the  bail  tendered  being  only  alleged  to 
be  within  Middlesex  and  London  taken  together. 
Lovell  V.  London  (^Sheriffs),  15  East,  320. 

Although  the  sheriff  takes  a  bail-bond  on  23 
Hen.  6,  c.  9,  yet  that  is  at  his  peril,  and  the  plain- 
tiff shall  not  be  concluded  thereby,  Wolfe  v. 
Collingwood,  1  Wils.  262. 

An  undertaking  by  an  attorney  to  give  a  bail- 
bond  to  the  sheriff  is  contrary  to  23  Hen.  6,  c.  9, 
and  therefore  void.  Lewis  v.  Knight,  1  D.  P.  C. 
261  ;  1  M.  t  Scott,  353 ;  8  Bing.  271  ]  S,  P„ 
Sedaeworth  v.  Spicer,  4  East,  568  ;  2  Smith,  305. 

If  a  sheriff's  officer  takes  an  undertaking  for 
the  appearance  of  the  party,  instead  of  a  bail- 
bond,  without  the  plaintiff^s  assent,  and  bail 
above  be  not  duly  put  in,  the  sheriff  is  liable  to 
an  action  for  an  escape.  Fuller  v,  Prest,  7  T.  R. 
109. 

Where  a  sheriff  suffers  a  person,  who  has  been 
arrested,  to  go  at  large  without  taking  a  bail- 
bond,  the  court  will  not  suffer  him  to  render  the 
defendant  after  an  action  against  him  for  an 
escape ;  though  he  should  not  have  been  ruled 
to  return  the  writ,  or  bring  in  the  body,  before 
action  commenced,  and  although  the  defendant 
was  in  custody  in  several  dther  actions.  Bim  v. 
Middlesex  ^Sheriff),  2  Marsh.  261 ;  S,  C,  nom. 
Bird.  V.  Bond,  6  Taunt.  554.  .  And  see  Hamilton 
V.  Wilson,  1  East,  383. 

A  bond  stated  to  have  been  taken  on  a  certain 
day,  conditioned  for  appearance  on  the  day  pre- 
viously to  the  date  of  the  bond,  is  void  by  the 
statute.    Samuel  v.  Evans,  2  T.  R.  569. 

A  bail-bond  conditioned  to  appear  in  eight 
days  after  the  date  (the  arrest  having  been  on 
the  same  daV)  is  sufficient!  Evans  q.  t.  v.  Mose^ 
ley,  2  D.  P.  C.  364  ;  S,  C„  nom.  Evans  v.  Shrop* 
shire  (Sheriff'),  4  Tyr.  169. 

If  a  party  executes  a  bail-bond  before  the  con- 
dition IS  filled  up,  it  is  void.  Powell  v.  Duff,  3 
Camp.  181.  See  Holding  v.  Raphael,  5  N.  &  M. 
665. 

By  a  writ,  a  sheriff  was  commanded  to  take 
W.  P.  and  one  S.  P.,  and  him  and  the  said  6.  P. 
safely  keep  until  he  and  S.  P.  should  have  given 
him  bail  in  an  action  at  the  suit  of  the  plaintiff. 
The  sheriff  took  a  bail-bond  conditioned  for  the 
appearance  of  W.  P.  alone: — Held  to  be  no 
variance,  (xrottiek  v.  Phillips,  3  M.  &  Scott, 
132  J  9  Bing.  721. 

To  whom  giTon.] — ^A  bail-bond  must  be  given 
to  the  sheriff,  as  such,  for  the  appearance  of  the 
party,  and  for  no  other  purpose.  Rogers  v. 
Reeves,  1  T.  R.  418,  422  ;  S.  P.,  Jackson  v. 
Hunter,  6  T.  B.  71. 

Penalty  and  Sureties.]— A  bail-bond  taken  in 
more  than  double  the  sum  sworn  to  is  good. 
Norden  v.  Horsdey,  2  Wils.  69. 

An  attorney  ought  not  to  prepare  a  bail-bond 
for  a  larger  sum  than  is  requisite  according  to 
the  practice  of  the  court.  Wingrave  v.  Godm^md, 
7  C.  &  P.  66. 

A  i^heriff  is  bound  to  let  his  prisoner  azzested 
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cm  mesne  process  go  at  large,  on  having  reason- 
able sureties.    MiUson  v.  Booth,  5  M.  A:  S.  223. 

A  bond  with  five  sureties,  three  of  whom  are 
respectively  worth  more  than  the  penalty  of  the 
bond,  is  sufficient,  though  the  other  two  are 
worth  less  than  the  penalty.    lb. 

The  addition  of  another  obligor  in  a  bond 
given  to  the  sheriff  after  the  bond  has  been  exe- 
cuted, but  before  the  sheriff  has  accepted  it, 
with  the  assent  of  the  sheriff  and  the  prior 
obligors,  does  not  vacate  the  bond  nor  make  a 
new  stamp  necessary.    lb. 

Where  a  sheriff  took  a  bail-bond  executed  by 
one  surety  only,  the  court  refused  to  set  aside  an 
attachment  against  him  for  not  bringing  in  the 
body,  although  he  consented  to  pay  the  costs. 
Bex  V.  London  (^Sheriff),  9  Moore,  422  ;  2  Bing. 
227  ;  8.  P.,  Beg,  v.  Lane,  7  D.  P.  C.  313. 

But  when  the  application  is  made  at  the  in- 
stance of  the  bail,  the  court  will  set  aside  such 
an  attachment.  Bex  v.  Middlesex  {Sheriff),  2 
D.  P.  C.  140. 

A  sheriff  took  a  bail-bond  with  one  surety 
only ;  he  afterwards  made  a  day*s  default  in 
returning  the  writ.  The  court  set  aside  an 
attachment  against  him  on  payment  of  costs. 
Bex  V.  Surrey  (^Sheriff),  2  C.,  M.  &  R.  698  ;  1 
T.  &  G.  32. 

Coaeelling  or  Betting  Aiide.]— A  bail-bond 
given  upon  an  arrest  on  a  capias  was  set  aside 
for  a  variance  between  the  capias  and  the  paper 
served  as  a  copy  of  the  writ.  Copley  v.  Mede- 
rios,  7  M.  &  G.  426  ;  8  Scott,  N.  R.  172. 

The  court  has  power  to  order  a  bail-bond  to  be 
given  up  to  be  cancelled.  XeedJuim  v.  Brutow, 
1  D.,  N.  S.  700  ;  4  Scott,  N.  R.  773  ;  4  M.  &  G. 
262. 

But  the  court  will  not  order  a  bond  given  to 
be  delivered  up  to  be  cancelled,  on  affidavit  that 
the  defendant  has  rendered  himself  to  gaol 
according  to  the  condition  of  the  bond.  Bidler 
d.  Bilton  V.  Chappelow,  1  D.,  N.  S.  637  ;  6  Jur. 
375. 

A  defendant,  having  been  arrested,  gave  bail 
to  the  sheriff,  but  before  the  expiration  of  the 
time  for  putting  in  bail  to  tiie  action,  he  died. 
A  rule  having  afterwards  been  obtained,  calling 
upon  the  plaintiff  or  his  attorney  to  shew  cause 
why  the  bail-bond  given  to  the  sheriff  should 
not  be  given  up  to  be  cancelled  : — Held,  that  the 
rule  should  also  have  called  upon  the  sheriff,  and 
was  bad  for  not  so  doing.  Cook  v.  Lynch,  2 
B.  C.  Rep.  291. 

A  defendant  having  been  arrested,  paid  into 
court  the  sum  indorsed  on  the  writ,  ana  20Z.  as  a 
security  for  costs,  to  abide  the  event  of  the  suit, 
in  pursuance  of  7  &  8  Geo.  4,  c.  71,  instead  of 
putting  in  and  perfecting  special  bail : — Held, 
that  he  was  entitled  to  have  the  bail-bond  deli- 
vered up  to  him  to  be  cancelled,  Sfmith  v.  Jor- 
dan, 2  M.  &  P.  428. 

Forfeititre  by  not  putting  in  Speeial  Bail.]— 
If  a  party  does  not  put  in  special  bail  within 
eight  days  after  execution  of  the  process  upon 
him,  including  the  day  of  such  execution,  the 
plaintiff,  immediately  on  the  expiration  of  that 
time,  may  put  the  bail-bond  in  suit.  Hillary  v. 
Bowles,  5  B.  &  Ad.  460  ;  2  D.  P.  C.  201  ;  S,  P., 
Bohimon  v.  B[awkins,  W.,  W.  &  D.  576  j  1  Jur. 
843. 

If  a  defendant  gives  a  bail-bond  to  the 
sherifi^  he  cannot  afterwards,  by  sorrendeiing 


to  the  sheriff,  vacate  the  bond  ;  but,  after  such 
surrender,  and  after  the  expiration  of  eight 
days  from  the  arrest,  if  special  bail  is  not  put  in, 
proceedings  may  be  had  upon  the  bail-bond. 
Hodgson  v.  Mee,  3  A.  &  E.  765  :  6  N.  &  M. 
302  ;  1  H.  &  W.  398. 

-^ By  giving  Time  to  PrinoipaLJ— After  a 

bail-bond  has  been  forfeited,  and  an  assignment 
thereof  taken,  time  given  to  the  principal  is  no 
discharge  of  the  sureties.  Woosna7n  v.  Price, 
1  C.  &  M.  352  ;  3  Tyr.  376. 

If  one  of  the  bail  below  consents  to  time 
being  given  to  the  defendant  to  perfect  bail 
above,  this  act  is  binding  on  both.  Howard 
V.  Bradherry,  3  D.  P.  C.  92. 


II.  ASSIGNMENT  OF  BAIL-BOND. 

Form  ot] — The  seal  to  the  assignment  of  a 
bail-bond,  being  a  seal  of  office,  is  sufficient  to 
give  it  validity,  whoever  signed  it,  and,  there- 
fore, it  is  no  objection  that  it  was  signed  by 
one  of  the  nnder  sheriff's  clerks.  Hams  v. 
Jjthby,  1  Selw.  N.  P.  586,  n. 

An  assignment  must  be  executed  in  the 
presence  of  two  witnesses,  but  it  is  not  ne- 
cessary that  they  should  both  subscribe  their 
names  in  the  presence  of  th^  officer  assigning. 
Phillips  V.  Barlow,  or  Barber,  1  Scott,  322  ;  1 
Bing.  N.  C.  433 ;  3  D.  P.  C.  381  ;  6  C.  &  P.  781. 

An  assignment  is  invalid,  if  executed  in  the 
presence  of  and  attested  by  the  plaintiff  in  the 
action  and  another  person.     White  v.  Barraeh, 

1  M.  &  W.  426  ;  5  D.  P.  C.  64  ;  2  Gale,  57. 

Bffbet  of  Afldgnment.  ]— A  plaintiff  who  takes 
an  assignment  of  a  bail-bond  given  for  a  de- 
fendant arrested  on  a  capias,  and  on  bail 
above  not  being  put  in  in  due  time,  commences 
an  action  upon  it,  ought  not  on  that  account' 
to  discontinue  his  original  action  against  the  de- 
fendant.    Ede  V.  Colling  ridge,  11  M.  &  W.  61  ; 

2  D.,  N.  S.  764  ;  12  L.  J.,  Ex.  247  ;  7  Jur.  203. 
If  a  plaintiff  accepts  an  assignment,  he  can- 
not call  upon  the  sheriff  to  return  the  writ, 
nor  shall  he  have  a  rule  for  that  purpose  before 
it  is  determined  whether  or  not  the  bond  is 
good.    Brooke  (^Lord)  v.  Stone,  1  Wils.  223. 

Although  a  rule  to  return  the  writ  cannot  be 
had  after  the  plaintiff  has  taken  a  valid  assign- 
ment of  the  bail-bond,  it  is  otherwise  if  the  bond 
from  any  cause  is  void,  milianis  v.  Jacques,  1 
Tidd's  Prac.  307. 

If  a  plaintiff  sues  the  bail  by  action,  and  takes 
them  in  execution,  he  cannot  afterward  take 
the  principal,  though  one  of  the  bail  becomes 
banlcrupt  and  is  discharged,  and  the  other  also 
is  discharged  on  payment  of  os.  in  the  pound, 
and  upon  an  understanding  that  the  plaintiff 
was  at  liberty  to  proceed  against  the  principal. 
Alien  V.  Snow,  2  M.  &  S.  341. 

In  an  action  by  assignees  of  a  bail-bond,  it 
Is  no  objection  to  their  recovering  that  the 
sheriff,  before  assigning  the  bond,  returned  non 
est  inventus.    Taylor  v.  Clow,  1  B.  &  Ad.  223. 

Waiver  of  Aiiignmant  by  excepting  to  Bail.] 
— Where  a  defendant  is  guil^  of  a  neglect  in  not 
putting  in  bail  in  time,  whereby  the  bail-bond 
becomes  forfeited,  the  plaintiff  may  except  to 
bail  put  in  to  stay  the  piqceediogs  on  the  bail- 


511 


BAIL. 


612 


bond,  and  it  will  not  be  ft  waiver  of  the  assign- 
ment.    Boldero  v.  Cfray^  Cowp.  769. 

It  is  not  a  waiver  of  the  assignment,  that  the 
plaintiff  intends  to  oppose  the  jnstification  of 
bail.     Edm<md  v.  Ro»s,  9  Price,  5. 


Bj  prooeeding  againft  Sherift]— A  plain- 


tiff may  abandon  an  attachment,  and  take  an 
assignment  of  the  bail-bond,  and  proceed  thereon. 
Pople  V.  Wyatt,  16  East,  215. 

So,  where  an  attachment  has  been  set  aside. 
Brown  v.  Neave^  Wightw.  406. 

But  where  the  plaintiff  had  ruled  the  sheriff  to 
bring  in  the  body,  he  could  not  take  an  assign- 
ment pending  such  rule.  Blachford  v.  Hawkins , 
7  Moore,  600 ;  1  Bing.  181. 

But  must  have  waited  till  the  rule  expired. 
Whittaher  v.  Oldalier,  1  M.  &  R.  298  ;  7  B.  &  C. 
478. 


III.  ACTIONS  ON  BAIL-BONDS. 

1.  Geneballt. 

In  wliat  Court] — An  action  by  an  assignee  of 
a  bail-bond  must  be  brought  in  the  court  out  of 
which  the  process  issued.  Miller  v.  Pal/reymun, 
1  N.  4c  M.  696  ;  S,  P.,  Morris  v.  Bees,  2  W.  Bl. 
838  ;  3  WIIs.  348  ;  Walton  v.  Btnty  3  Burr.  1923. 

Although  it  warf  irregular  to  bring  an  action  on 
a  bail-bond  in  a  different  court  from  that  in 
which  the  original  action  was  commenced,  yet  a 
defendant  could  not  take  advantage  of  it  under 
non  est  factum.  WrigJit  v.  Walmesley,  2 
Camp.  396. 

When.] — A  plaintiff  who  has  held  a  defendant 
to  bail,  and  has  taken  an  assignment  of  the  bail- 
bond,  does  not  preclude  himself  from  proceeding 
thereon  against  the  bail,  by  going  on  with  the 
original  action  against  the  "^defendant.  Betts  v. 
Snnjth,  1  G.  &  D.  284  ;  2  Q.  B.  113  ;  6  Jur.  343. 

Parties.] — Where  two  of  three  parties  to  a 
bail-bond  were  sued  jointly  : — Held,  to  be  no  ir- 
regularity.   KnowUs  V.  Johmtm,  2  D.  P.  C.  653. 


2.  Pleadikqs. 

Declaration.] — In  an  action  against  an  as- 
signee of  a  bail-bond,  a  declaration  stated  that 
A.  had  been  arrested  under  a  capias,  and  that 
the  defendant  had  entered  into  the  bail-bond 
with  a  condition,  reciting  that  A.  had  been  ar- 
rested by  virtue  of  a  capias  against  him,  in  an 
action  at  the  suit  of  the  plaintiff,  and  that  the 
bond  had  been  assigned  to  the  plaintiff  by  the 
sheriff : — Held,  that  the  defendant  was  estopped 
by  his  execution  of  the  bail-bond  from  objecting 
that  A.  was  not  arrested  in  an  action  at  the  suit 
of  the  plaintiff.  Barnes  v.  Keane,  15  Q.  B.  75  ; 
19  L.  J.,  Q.  B.  309  ;  14  Jar.  786. 

A  plaintiff  declared,  as  assignee  of  the  sheriff, 
and  set  forth  a  bond  to  himself : — Held,  no 
ground  of  demurrer.  Reynolds  v.  Walsh,  1  C, 
M.  &  R.  580  ;  5  Tyr.  202  ;  3  D.  P.  C.  441. 

In  an  action  by  an  assignee  of  a  bail-bond  a 
declaration  stated  that  the  sheriff,  "  by  an  in- 
dorsement on  the  writing  obligatory,  duly  made 
and  sealed  with  the  seal  of  the  officer  of  the 
sheriff,  assigned  the  writing  obligatory  to  the 
plaintiff,  according  to  the  form  of  the  statute  :** — 
Held,  that  the  declaration  was  good,  and  that  it 


was  not  necessary  to  state  that  the  assignment 
was  under  the  hand  of  the  sheriff,  and  executed  in 
the  presence  of  two  witnesses.  Lewis  v.  Parkes, 
3  M.  &  W.  133  ;  6  D.  P.  C.  93  ;  M.  &  H.  321. 

Pleat.] — It  is  no  plea  to  an  action  on  a  bail- 
bond,  that  there  was  no  affidavit  of  debt  filed  in 
the  action  against  the  principal.  Knowles  v. 
Stevens,  1  C,  M.  &  R.  26  ;  4  Tyr.  1016 ;  8,  C. 
nom.  i^ow  V.  Stevens,  2  D.  P.  C.  664. 

Or  that  there  was  no  proper  affidavit.  Hume 
V.  Liversedge,  1  C.  &  M.  332  ;  1  D.  P.  C.  660 ;  3 
Jur.  257. 

Bail  sued  on  a  bail-bond  cannot  traverse  the 
arrest.     Taylor  v.  Clow,  1  B.  &  Ad.  223. 

3.  Pbactice. 

Staying  Proceedings.] — After  the  time  for 
giving  bail  has  elapsed  and  no  bail  has  been 
given,  notice  of  appeal  against  a  judgment  does 
not  stay  the  proceedings  or  affect  it  in  any  way. 
Bvmnby  v.  Baric,  9  L.  R.,  Q.  B.  490  ;  43  L.  J., 
Q.  B.  209  ;  30  L.  T.  760  ;  22  W.  R.  877. 

A  bond  for  the  payment  to  plaintiff  of  the 
sum  for  which  he  had  obtained  a  verdict  "  if  the 
determination  of  the  action  should  be  in  his 
favour"  was  given  by  the  defendant  and  others. 
A  rule  was  afterwards  obtained  to  set  aside  the 
verdict  for  the  plaintiff,  which  rule  was  after- 
wards discharged.  Thereupon,  on  the  15th 
November,  1870,  the  defendant  gave  notice  of 
appeal  under  the  Common  Law  Procedure  Act, 
1854,  s.  37,  but  bail  was  not  put  in  as  required 
by  8.  38 :  and  no  further  steps  were  taken  to 
prosecute  the  appeal.  On  the  9th  April,  1872, 
the  plaintiff  having  brought  an  action  on  the 
bond,  the  defendant  pleaded  that  the  former 
action  was  undetermined  in  favour  of  the  plain- 
tiff : — Held,  that  as  there  wad,  at  the  commence- 
ment of  the  present  action,  a  judgment  in  favour 
of  the  plaintiff,  and  no  stay  of  execution  there- 
on, such  a  state  of  things  amounted  to  a  deter- 
mination of  the  former  action  in  favour  of  the 
plaintiff  within  the  meaning  of  the  condition  to 
the  bond.     Ih, 

Where  a  defendant,  having  had  notice  on  the 
16th  May,  of  actions  having  been  commenced  on 
the  bail-bond,  applied  on  the  29th  May  (being 
the  4th  day  of  tne  term),  to  set  aside  the  pro- 
ceedings ; — Held,  that  the  application  was  too 
late.     Snuth  v.  Webb,  2  M.  &  W.  879. 

Where  there  has  been  delay  in  applying  to 
have  a  bail-bond  set  aside,  which  has  arisen  from 
compliance  with  the  request  of  the  plaintiff  : — 
Held,  that  it  could  not  be  objected  that  the 
application  was  not  made  in  a  reasonable  time. 
Ooidd  V.  WUliams,  1  H.  &  W.  344. 

Where  several  actions  are  brought  on  the  same 
bail-bond,  it  is  too  late,  after  verdict,  to  move  to 
stay  proceedings  on  payment  of  the  costs  of  one 
action  only.  Johnson  v.  Macdonald,  2  D.  P.  G.  45. 

In  staying  proceedings  on  a  bail-bond,  it  is 
not  necessary  to  shew  that  a  rule  for  the  allow- 
ance of  bail  has  been  obtained,  if  sworn  that 
the  bail  have  been  put  in  and  justified.  Crosby 
V.  I7ines,  6  D.  P.  C.  566  ;  W.,  W.  &  D.  192. 

Proceedings  may  be  stayed  on  a  bail-bond,  on 
payment  of  costs,  though  the  bail  surrender  the 
principal  without  having  justified.  M&ysey  v. 
Carnell,  5  T.  R.  534.  And  see  St.  Hanlaire  v. 
Byam,  7  D.  &  R.  458  ;  4  B.  &  C.  970. 

VMMMtry  AflidaTit.] — It  is  not  sufficient  for  a 
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defendant,  on  moving  to  set  aside  proceedings  on 
a  bail-bond^  to  swear  that  the  defendant  in  the 
original  action  has  a  good  defence,  even  thongh 
an  infant ;  he  mnst  swear  to  merits.  Holleit  v. 
Anhrey,  1  D.  P.  C.  688. 

An  affidavit  must  state  that  the  defendant  had 
a  good  defence  upon  the  merits  :  a  good  defence 
to  the  action  is  not  sufficient.  Grottick  v. 
Bailey,  5  B.  &  A.  703. 

An  affidavit  of  merits,  if  made  by  an  attorney, 
must  describe  him  as  the  attorney  to  the  de> 
fendant ;  and  it  is  not  sufficient  to  shew,  by 
other  affidavits,  that  there  is  an  attorney  of  the 
same  Christian  and  surname,  residing  at  the 
same  place  as  that  of  which  the  deponent 
describes  himself.    Bonne/or  v.  Ru9$eUy  5  D.  P. 

C.  546. 

Collusion  with  the  defendant  must  be  denied 
by  both  the  bail.  Dinvtpn  v.  Oitll,  2  C.  4:  J. 
761. 

How  Intitled.] — Affidavits  to  set  aside  or 

stay  proceedings  on  a  bail-bond  may  be  intitled 
either  in  the  original  action,  or  in  the  action 
against  the  bail.  LisU  v.  Ch^twode,  2  Tyr.  177  ; 
S,  C,  nom.  Ltyles  v.  Chetwood,  2  C.  &  J.  332  ;  1 

D.  P.  0.  321  ;  S.  P.,  Stride  v.  Hill,  4  D.  P.  C. 
709 ;  1  M.  &  W.  37  ;  1  Gale,  431. 

They  maybe  intitled  in  both  actions.  Pocock 
T.  Citckerton,  7  D.  P.  C.  21. 

Xail-bond  itanding  at  Security.]  — ^To  have 
the  bail-bond  stand  as  a  security,  it  must  appear 
that  a  trial  was  lost  at  the  time  of  moving  for 
the  rule.  Stride  v.  Jlill,  4  D.  P.  C.  709  ;  1  M. 
k  W.  37. 

Where  a  bail-bond  stands  as  a  security,  the 
plaintiff  may  sign  judgment  u])on  it,  notwith- 
standing he  may  have  commenced  an  action 
thereon,  such  action  being  unnecessary.  Storey 
V.  Stephens,  2  Jur.594  ;  1  W.,  W.  k  H.  298. 

A  bail-bond,  executed  by  one  only  of  the  bail, 
may  be  ordered  to  stand  as  a  security.  Ilex  v. 
London  iSlkerifft),  9  Moore,  422  ;  2  Bing.  227. 

On  Payment  of  Costa.] — Where  an  attorney 
had  become  bail  to  the  sheriff,  and  the  bail^-bond 
had  been  assigned,  the  court  would  stay  proceed- 
ings upon  the  bail-bond  upon  payment  of  costs. 
Mann  v.  Nottage,  1  Y.  &  J.  367. 

Where  a  defendant  gave  bail  to  the  sheriff,  and 
subsequently  obtained  an  order  to  stay  proceed- 
ings in  the  action  on  payment  of  debt  and  costs 
forthwith,  "  the  plaintiff  to  be  at  liberty  to  sign 
final  judgment  and  issue  execution  for  the 
amount,"  if  the  debt  and  costs  were  not  so  paid  ; 
and  default  being  made  in  payment,  the  plaintiff 
took  an  assignment  of  the  bail-bond,  and  issued 
process  against  the  bail,  after  which  the  defen- 
dant died  : — Held,  that  the  bail  were  entitled  to 
stay  proceedings  on  the  bail-bond  on  payment  of 
costs  ;  that  the  order  did  not  require  them  to  put 
the  plaintiff  into  a  condition  to  sign  judgment, 
by  justifying  bail  above ;  and  therefore  he  had 
not  lost  a  jadgment  by  their  laches.  liockc  v. 
Rickardjt,  7  D.  P.  C.  94  ;  4  M.  &  W.  382  ;  1  H. 
k  H.  333. 

Am  to  Judgment.] — Final  judgment  may  be 
entered  up  on  a  bail-bond  without  executing  a 
writ  of  inquiry;  Moody  v.  Pheasant,  2  B.  &  P. 
446. 

If  it  appears  in  a  declaration  by  an  assignee 
VOL.   1. 


of  the  sheriff  on  such  bond,  that  the  bond  is 
void,  the  court  will  arrest  the  judgment  after 
verdict  against  the  defendant,  upon  a  plea  of 
non  est  factum.  Samuel  v.  Evans,  2  T.  R. 
569. 


IV.  RIGHTS  AND  LIABILITY  OF  BAIL  TO 
THE   SHERIFF. 

Bail  to  the  sheriff  have  no  right  to  take  their 
principal  into  custody.  Jiex  v.  JIughes,  3  C.  &  P. 
373. 

Bail  to  the  sheriff  are  liable  for  the  plaintiff's 
whole  debt  (without  regard  to  the  sum  sworn  to) 
and  costs,  provided  they  do  not  exceed  the  penalty 
of  the  bail-bond.  Stevenson  v.  Cameron,  8  T.  R. 
28 ;  S.  P.,  Mitehell  v.  Gibbons,  I  H.  BL  76 ; 
Orton  V.  Vineent,  CJowp.  71. 


V.  DEPOSIT  OF  MONEY  IN  LIEU  OF  BAIL. 

1.  Generally. 

Where  money  is  paid  into  the  hands  of  a 
sheriff  in  lieu  of  bail,  the  defendant  has,  under 
7  &  8  Geo.  4,  c.  71,  till  the  day  for  perfecting 
special  bail,  for  giving  notice  of  his  intention 
that  the  money  shall  remain  in  court  to  abide 
the  event  of  the  suit.  Rotce  v.  Softly,  6  Bing. 
634  ;  4  M.  &  P.  464. 

^Vhere  a  defendant  has  paid  the  debt,  and  \0l, 
for  costs,  to  the  sheriff  in  lien  of  bail,  under  43 
Geo.  3,  c.  46  : — Held,  that  he  has,  under  7  &  8 
Geo.  4,  c.  71,  till  the  day  for  perfecting  special 
bail,  to  pay  in  the  additional  10/.  for  costs.  Straf- 
ford V.  Lov^,  3  D.  P.  C.  693  ;  S,  C,  nom. 
Stafford  v.  Love,  1  H.  &  W.  196. 

Before  bail  are  perfected,  or  until  the  time  for 
excepting  to  them  has  passed,  a  defendant  is  en- 
titled as  a  matter  of  right  to  pay  in  the  debt, 
with  a  sum  for  costs,  under  7  4  8  Geo.  4,  c.  71, 
a.'2 ;  and  therefore,  though  he  does  not  pay  in 
the  money  until  after  he  has  put  in,  though  not 
justified,  bail  above,  and  the  plaintiff  has  been 
put  to  expense  by  searching  for  them,  and  making 
inquiries,  the  defendant  is  not  liable  to  pay  those 
expenses,  but  they  are  properly  costs  in  the 
cause.  Stanforth  or  Statiftrd  v.  M'Cann,  4 
D.  P.  C.  367  ;  2  C,  M.  k  R.  631  ;  I  Gale,  344. 

Upon  a  capias,  indorsed  for  bail  for  200/.,  the 
defendant  paid  the  amount  into  the  hands  of  the 
sheriff,  on  the  28th  of  April,  with  10/.  for  costs: 
on  the  29th,  he  entered  an  appearance  to  the 
action,  and  requested  the  officers  of  the  court  to 
receive  10/.  for  costs,  to  abide  the  event  under 
7  &  8  Geo.  4,  c.  71,  s.  2,  and  which  the  officers 
refused,  because  nothing  had  been  paid  in  by  the 
sheriff.  The  time  for  putting  in  bail  above 
expired  on  the  6th  of  May ;  the  sheriff,  though 
frequently  requested,  did  not  pay  the  money  into 
court  till  the  evening  of  that  day.  On  the  6th, 
the  plaintiff  obtain^  a  rule  nisi  to  have  the 
money  paid  over  to  him  :  and,  on  the  evening  of 
that  day,  the  defendant  paid  in  the  further  sum 
of  10/.  for  costs,  to  abide  the  event  of  the  suit: — 
Held,  that  these  several  payments  were  not 
equivalent  to  putting  in  and  perfecting  bail  to 
the  action.  Hannah  v.  Willis,  4  Bing.  N.  C.  310 ; 
6  D.  P.  C.  417  ;  5  Scott,  731 ;  1  Am.  117. 

The  43  Geo.  3,  c.  46,  s.  2,  enabled  a  person 
arrested  upon  mesne  process  under  a  mistake  as 
to  identity,  as  well  as  persons  properly  arrested, 
to  deposit  the  debt  and  costs  in  lieu  of  bail. 
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Ve  MetHil  v.  Dahin,  3  L.  R.,  Q.  B.  18 ;  37  L.  J., 
Q.  B.  42  ;  16  W.  R.  145  ;  8  B.  &  S.  650. 

A  sheriff,  against  whom  an  action  had  been 
brought,  for  falsely  returning  that  money  de- 
posited with  him  in  lieu  of  bail  had  been  paid 
into  court,  was  allowed  to  pay  into  court  in  the 
original  action  the  money  so  deposited,  though 
the  plaintiff  had  been  delayed  two  months  by 
the  sheriff's  neglect.  HcUl  v.  Jmws,  4  D.  P.  C. 
712. 

Money  paid  into  court  in  lieu  of  bail  cannot 
be  transferred  to  the  account  of  a  payment  into 
court.  Ball  T.  Stafford,  2  Scott,  426;  4  D.  P.  C. 
327  ;  1  Hodges,  316. 

Nor  appropriated  to  the  purposes  of  a  plea  of 
tender.  Stultz  v.  Hencage,  4  M.  &  Scott,  472:  2 
B.  P.  C.  806. 

Money  deposited  in  court  in  one  action  cannot 
be  paid  out  to  the  execution  creditor  in  another 
action  in  satisfaction  of  his  claim,  notwithstand- 
ing 1  &  2  Vict.  c.  110,  s.  12,  as  that  section  does 
not  give  power  to  seize  money  in  execution, 
while  in  the  hands  of  a  third  person  as  trustee 
for  the  defendant.  Fraru^e  v.  CamphelL  9  D. 
P.  0.914.  ^ 

2,  When  Defendant  may  take  out  of 

Court. 

If  a  defendant  has  deposited  money  in  lieu  of 
bail,  which  the  sheriff  pays  into  court,  he  is  en- 
titled to  take  it  oqt  on  justifying  bail  in  due 
time.  Yaunff  r.  Maltby,  3  D.  P.  C.  604 ;  1  H.  & 
W.  214 ;  8,  P.,  Qeach  r.  Conpice,  3  D.  P.  C.  74. 

Notwithstanding  it  has  been  paid  in  without 
prejudice  to  an  application  for  defects  in  the  affi- 
davit of  debt  Green  v.  Olasbrooke,  1  Scott, 
402  ;  1  Bing.,  N.  C.  516  ;  1  Hodges,  27. 

The  court  will  not  order  the  sum  paid  into 
court  in  lieu  of  special  bail  to  be  paid  out  to  a 
defendant  on  perfecting  special  bail,  unless  that 
is  done  before  issue  joined.  Wehhnmn  v.  Stur- 
gets,  13  Q.  B.  656;  18  L.  J.,  Q.  B.  168;  13  Jur.  388. 

When  a  plaintiff  replies  by  taking  issue  on  and 
demurring  to  a  plea,  the  defendant,  on  putting  in 
bail  before  issue  is  joined  on  the  demurrer,  is  in 
time  to  apply  to  take  out  of  court  money  paid  in 
in  lieu  of  bail,  which  by  the  7  &  8  Geo.  4,  c.  71. 
8.  3,  he  may  take  out  at  any  time  during  the  pro- 
gress of  the  cause  before  issue  joined  in  law  or 
fact.     Alceniv$  v.  Mygren,  23  L.  J.,  Q.  B.  287. 

A  defendant  arrested  deposited  a  sum  of  money 
in  Ueu  of  bail,  and  applied  to  the  court  for  a  re- 
turn of  the  deposit.  The  court  thought  that,  but 
for  Uie  matters  disclosed  in  the  affidavits  on 
shewing  cause,  the  defendant  would  have  been 
entitled  to  a  return  ;  but  the  affidavits  having 
raised  a  question  whether  the  defendant  had  not 
since  his  arrest  broken  up  his  establishment  and 
gone  abroad,  on  which  point  the  defendant  had 
had  no  opportunity  of  being  heard,  the  court 
referried  that  question  to  the  master  before  de- 
ciding on  the  return  of  the  deposit.  Talbot  v. 
Bulkeley,  4  D.  &  L.  317  ;  16  M.  &  W.  191 ;  16 
L.  J.,  Ex.  67;  10  Jur.  1061. 

A  defendant,  having  been  arrested,  deposited 
with  the  sheriff  the  amount  claimed,  and  lOZ.  for 
casts,  in  lieu  of  bail,  and  the  sheriff  paid  the 
amount  into  court.  The  defendant  afterwards 
put  in  and  perfected  bail,  but  not  in  due  timer- 
Held,  that,  having  made  an  affidavit  of  merits, 
he  was  entitled  to  take  the  money  out  of  court, 
and  that  the  plaintiff  was  not  entitled  to  elect 
whether  he  would  take  the  security  of  the  bail 


or  of  the  money.  Brooke  v.  Brooke,  1  B.  C.  C. 
120  ;  22  L.  J.,  Q.  B.  81 ;  17  Jur.  186. 

Money  having  been  deposited  in  lieu  of  bail, 
and  an  order  for  better  particulars  with  a  stay  of 
proceedings  having  remained  unobeyed  for  a 
year,  the  court  refused  to  grant  a  rule  for  taking 
the  money  out  of  court.  Harden  v.  Harhourn, 
7  D.  P.  C.  546  ;  1  W.,  W.  &  H.  568. 

A  defendant,  having  Yyeen  arrested  under  a 
capias  under  1  &  2  Vict.  c.  110,  paid  money  into 
the  hands  of  the  sheriff,  under  43  Geo.  3,  c  46, 
s.  2.  He  subsequently  put  in  special  biftil,  to 
whom  an  exception  was  made,  and  the  defendant 
then  rendered  : — Held,  that  the  putting  in  bail, 
and  the  render  of  the  defendant,  were  equivalent 
to  an  appearance  for  the  purpose  of  an  applica- 
tion to  pay  the  money  out  of  court  to  the  defen- 
dant. Brooke  v.  6/nHning,  8  D.  P.  C.  11  ;  6 
Bing.,  N.  C.  157  ;  8  Scott,  343. 

3.  When  Plaintiff  may  take  out  of 

COUBT. 

A  plaintiff  is  not  entitled  to  receive  out  of 
court  money  paid  in  by  a  defendant  in  lieu  of 
bail,  under  7  &  8  Geo.  4,  c.  71,  s.  2,  unless  judg- 
ment has  been  obtained,  or  the  suit  otherwise 
legally  determined.  Johnson  v.  Wall,  4  D.  P.  C. 
315. 

Where  a  partv  arrested  by  capias  deposits 
money  with  the  sheriff,  and  subsequently  neglects 
to  put  in  bail  to  the  action,  the  plaintiff  is  en- 
titled to  take  the  money  out  of  court  without 
waiting  for  the  final  determination  of  the  suit. 
Tut  on  V.  Gale,  1  D.,  N.  S.  383  ;  6  Jur.  1137. 

Under  1  &  2  Vict.  c.  110,  the  court  has  the 
same  power  with  respect  to  money  deposited 
with  the  sheriff,  or  paid  into  court  in  lieu  of 
bail,  as  under  43  Geo.  3,  c.  46,  s.  2,  and  7  &  8 
Geo.  4,  c.  71,  8.  2.  Scherwinski  v.  Peronntt,  8 
D.  P.  C.  229  ;  6  M.  &  W.  90. 

Where  a  defendant  is  arrested  and  is  released 
on  depositing  with  the  sheriff  the  amount  in- 
dorsed upon  the  writ,  with  10/.  for  costs,  which 
sums  are  afterwards  paid  into  court,  the  plaintiff 
is  entitled  to  have  the  money  paid  out  of  court 
to  him  (subject  to  taxation),  if  the  defendant 
neglects  to  pay  an  ^additional  10/.  into  court. 
yuussefi  V.  Buysenars,  5  Ex.  857  ;  20 L.  J.,  Ex.  33. 

Upon  his  arrest  at  the  plaintiff's  suit,  in  Janu- 
ary, 1863,  the  defendant  deposited  with  the 
sheriff,  pursuant  to  43  Geo.  3,  c.  46,  s.  2,  the  sum 
indorsed  upon  the  writ,  together  with  10/.  to 
answer  costs,  and  was  thereupon  discharged,  the 
sheriff  paying  the  deposit  into  court.  The  de- 
fendant being  subsequently,  upon  his  ov^^  peti- 
tion, adjudicated  a  bankrupt,  was  thereby  pre- 
vented from  perfecting  special  bail,  or  paying  in 
the  additional  sum  in  lieu  thereof,  under  7  &  8 
Gee.  4,  c.  71,  s.  2,  and,  upon  motion  lor  payment 
of  the  deposit  out  of  court  to  the  plaintiff : — 
Held,  that,  notwithstanding  the  intervening 
bankruptcy  of  the  defendant,  and  the  claim 
made  to  the  money  by  his  assignees,  the  plaintiff 
was  entitled,  under  the  express  words  of  43  Geo.  3, 
c.  46,  s.  2,  to  have  the  deposit  paid  out  of  court 
to  him,  with  such  a  sum  for  costs,  out  of  the  10/., 
as  the  master  should  allow.  Cooke  v.  Bell,  8 
L.  T.  431 ;  11  W.  R.  732. 

Money  having  been  paid  into  court  by  a  de- 
fendant, in  lieu  of  special  bail,  and  to  abide  the 
event  in  the  suit,  and  a  verdicft  having  been 
given  for  the  plaintiff  : — Held,  no  sufficient  cause 
against  a  rule  to  pay  the  money  out  to  him,  that, 
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in  a  foreign  country,  the  defendant  had  since 
been  made  a  bankrupt.  Stead  v.  SpeigelberOf 
10  W.  R.  46. 

Where  money  is  paid  into  court  in  lieu  of  bail, 
not  by  the  defendant  himself,  but  by  one  of  the 
bail,  and  the  plaintiff  obtains  judgment,  he  is 
entitled  to  have  the  money  paid  out  to  him  in 
discharge  of  the  debt  and  costs.  Bull  t.  Turfier, 
4  D.  P.  C.  734 ;  1  M.  &  W.  47. 

A  defendant  having  been  arrested  was  dis- 
chaTged  upon  paying  the  amount  indorsed  on 
the  writ,  together  with  10/.  for  costs,  into  the 
hands  of  the  sheriff.  The  sum  was  afterwards 
paid  into  court,  together  with  lOl.  for  costs,  in 
lieu  of  special  bail.  The  plaintiff  obtained  a 
verdict  in  the  action  for  a  sum  less  than  the  sum 
indorsed  on  the  writ,  and  for  which  the  defendant 
was  held  to  bail ;  but  which,  together  with  the 
Gosta  in  the  action,  considerably  exceeded  the 
amount  paid  in  for  debt  and  costs  : — Held,  that 
the  plaintiff  was  entitled  to  have  the  whole  amount 
paid  over  to  him,  and  not  merely  the  sum  for 
which  he  had  recovered  a  verdict,  together  with 
20/.  for  costs.  Wdehman  v.  SturgU,  6  D.  &  L.  739. 

If  money  is  deposited  in  court,  in  lieu  of  bail 
above,  and  the  plaintiff  obtains  a  verdict,  he 
must  limit  his  execution  to  the  surplus  of  his 
demand,  beyond  the  sum  deposited,  which  he  is 
bound  to  take  out  of  court.  Jfewt  v.  Pyke^  1 
D.  P.  C.  322  ;  2  C.  &  J.  359 ;  2  Tjt.  318. 

4.  BY  Third  Pabties. 

The  court  permitted  bail  to  take  out  of  court 
money,  which  he  had  paid  in  for  the  defendant's 
use,  on  a  motion  for  a  commission  to  examine 
witnesses  abroad,  the  defendant  having  died 
abroad,  intestate  and  insolvent,  before  the  trial, 
the  rule  nisi  having  been  served  on  all  persons 
in  any  way  interested  in  the  cause.  Palmer  v. 
Rriffenttein,  7  M.  &  G.  641  ;  8  Scott,  N.  R.  347. 

When  money  has  been  paid  in  by  a  third 
party,  on  the  ball  being  put  in  and  perfected,  the 
court  will  pay  it  out  to  him,  if  the  attorney  who 
gives  instructions  for  the  application  swears  that 
he  is  the  attorney  of  the  defendant  and  acts  for 
him,  though  the  defendant  himself  is  abroad. 
Aleeniut  v,  Kygren,  23  L.  J.,  Q.  B.  287. 

Money  deposited  by  a  third  person  in  lieu  of 
special  bail,  cannot  be  got  back  by  application, 
on  the  defendant's  rendering  ;  it  must  remain  in 
c*)urt  to  abide  the  event.  Bttll  v.  Turner^  4 
D.  P.  C.  734  ;  1  M.  &  W.  47. 

But  where  a  friend  of  a  party  arrested  makes 
s  deposit  of  his  own  money  on  the  defendant's 
behalf,  in  lieu  of  bail,  and  the  sum  is  afterwards 
paid  into  court  to  abide  the  event  of  the  suit,  and 
the  defendant  then  renders,  the  owner  of  the 
money  may  have  it  restored  to  him,  under  7  &  8 
Geo.  4,  c.  71,  s.  5,  if  the  defendant  appears  in 
court  and  assents.  For  this  purpose  the  render 
is  equivalent  to  putting  in  and  perfecting  special 
bail.    Douglass  v.  Stanhrough,  3  A.  &  E.  316. 

5.  PSACnOE. 


On  the  Defendant  taking  out  Money.] — If 
money  has  been  paid  into  court  to  abide  the 
event  of  the  suit  under  7  &  8  Geo.  4,  c.  71,  s.  2, 
and  a  defendant  wishes  to  take  it  out  on  perfect- 
ing special  bail,  he  must  make  an  application 
before  issue  is  joined.  Ferrall  v.  Alexander^  1 
D.  P.  C.  132 ;  5.P., Hanwell  v.  Mure, 2  D.  P.  0. 155. 

But  if  the  cause  is  in  such  a  state  that  issue 


may  be  joined  before  the  rule  is  disposed  of,  the 
court  will  grant  the  application  with  a  stay  of 
proceedings.  Blocr  v.  Cox,  6  D.  P.  0.  266  ;  1  W., 
W.  &  H.  84. 

An  application  on  the  part  of  a  defendant  after 
issue  joined,  on  rendering  or  putting  in  special 
bail,  is  clearly  too  late.  Morris  v.  Shepherdf  2 
Jur.  1069. 

U  a  defendant  pays  money  into  court  to  abide 
the  event  of  the  cause,  the  court  will  not  grant  a 
rule  absolute  in  the  first  instance  for  repayment  to 
him,  judgment  being  for  him,  but  there  must  be 
a  rule  to  shew  cause.  Symet  v.  Rose,  5  Bing. 
269  ;  2  M.  &  P.  426. 

A  rule  for  taking  money,  deposited  in  lieu  of 
bail,  out  of  court,  in  consequence  of  the  plaintiff 
becoming  nonsait,  is  nisi  in  the  first  instance. 
Grant  v.  Willis,  4  D.  P.  C.  581. 

Or  where  a  defendant  succeeds,  the  rule  for 
taking  the  money  out  of  court  is  nisi  in  the  first 
Instance.  Lorer  v.  Tolmin,  5  D.  P.  C,  388  :  W., 
W.  &  D.  75  ;  1  Jur.  104. 

So  after  judgment  of  non-pros  the  rule  is  nisi 
only.     Wild  v.  Rickman,  1  H.  &  W.  670. 

Where  a  defendant  had  obtained  judgment  as 
in  case  of  a  nonsuit,  a  rule  to  pay  out  of  court 
money  paid  into  court  in  lien  of  bail  was  a  rule 
nisi  in  the  first  instance.  D'Ebro  v.  Schmidt , 
13  Q.  B.  653  ;  6  D.  &  L.  743  ;  18  L.  J.,  Q.  B.  223  ; 
16  Jur.  389. 

On  the  Plaintiif  taking  out  Money.] — A  plain- 
tiff is  entitled  to  have  money  paid  into  court  in 
lieu  of  bail  paid  out  to  him,  if  special  bail  is 
not  perfected  in  due  time,  although  the  defen- 
dant has  rendered  since  the  time  for  perfecting 
bail,  unless  an  affidavit  of  merits  is  produced. 
Xetcman  v.  Hodgson,  1  U.  P.  C.  329  ;  1  B.  &  Ad. 
422. 

If  a  defendant  has  depasitcd  money  in  lieu  of 
bail  and  he  afterwards  leaves  the  country,  the 
court  will  allow  a  rule  nisi  for  taking  money  out 
of  court  to  be  served  by  sticking  it  up  in  the 
office.    Know  v.  Duncan,  9  D.  P.  C.  179. 

Where  money  has  been  paid  into  court  in  lieu 
of  bail,  the  plaintiff,  on  moving  to  have  it  paid 
out  to  him,  IS  entitled  to  the  costs  of  the  appli- 
cation. Freeman  v.  Paganini,  4  M.  &  Scott,  166  ; 
2  D.  P.  C.  776. 

Where  a  sum  had  been  paid  into  court  to  abide 
the  event  of  the  suit,  and  the  cause  and  all 
matters  in  difference  were  referred ;  a  sum 
being  awarded  in  favour  of  the  plaintiff  in  the 
action  and  as  to  the  matters  in  difference,  the 
court  made  absolute  a  rule  obtained  by  the 
plaintiff  for  obtaining  payment  out  of  court  of  a 
part  of  the  deposit  in  respect  of  the  action,  but 
refused,  on  diRposlng  of  that  rule,  to  direct  the 
residue  to  be  paid  over  to  the  defendant,  but  left 
him  to  make  a  separate  application.  Fowle  v. 
SteinJtelU^,  9  D.  P.  C.  1037. 

A  defendant  was  arrested,  and  deposited  the 
amount  of  debt  and  102.  costs  with  the  sheriff. 
A  few  days  after  he  embarked  for  Australia, 
leaving  no  person  to  receive  papers  or  act  for 
him.  The  plaintiff  obtained  a  rule  calling  upon 
defendant  to  shew  cause  why  the  money  should 
not  be  paid  to  the  plaintiff  according  to  43  Geo.  3, 
c.  46,  s.  2.  A  copy  of  the  rule  was  stuck  up  four 
days  in  the  offices  of  the  court : — Held,  that  there 
had  been  a  sufficient  service  of  a  rule  nisi,  which 
was  made  absolute.  Sliacltell  v.  Johnson,  7  C.  B. 
865  ;  18  L.  J.,  0.  P.  249  j  S.  P.,  Know  v.  Duncan, 
9  D.  P.  0. 179. 
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Where  a  defendant  has  gone  abroad,  after 
depositing  money  in  lieu  of  bail,  pursuant  to 
43  Geo.  3,  c  46,  s.  2,  without  putting  in  and 
perfecting  bail  in  due  time,  and  it  does  not 
appear  that  the  defendant  has  a  residence  in  this 
country,  or  employed  an  attorney  in  the  action, 
the  plaintiff  may  take  the  money  out  of  court 
after  serving  his  rule  on  the  sheriff,  and  putting 
it  up  in  the  Queen's  Bench  office,  UatU  v. 
M'Lachlan,  7  D.  P.  C.  708  ;  3  Jur.  999. 


VL    WHO  MAY  BB  BAIL. 

Attorneji,  their  Clerks,  and  Sheriib*  Offioen.] 
—By  Reg.  Gen.  H.  T.  16  Vict.  r.  94,  if 
any  person  put  in  as  bail  to  the  action, 
except  for  the  purpose  of  rendering  only,  be  a 
practising  attorney,  or  clerk  to  a  practising 
attorney,  or  a  sheriff's  officer,  bailiff,  or  person 
concerned  in  the  execution  of  process,  the  plain- 
tiff may  treat  the  bail  as  a  nullity,  and  sue  upon 
the  bail-bond  as  soon  as  the  time  for  putting  in 
bail  has  expired,  unless  good  bail  be  duly  put  in 
in  the  meantime. 

Both  before  and  since  this  rule,  an  attorney  or 
an  attorney's  clerk,  or  indeed  any  person,  might 
be  bail,  for  the  purpose  of  rendering  the  principal. 
Bell  V.  Gate,  1  Taunt.  162. 

The  rule  applied  to  bail  to  the  action  only,iand 
not  to  bail  to  the  sheriff.  Mann  v.  Xattage,  1 
Y.  &  J.  367,  n. 

An  attorney  is  liable  to  an  action  on  his  re- 
cognizance of  bail,  though  contrary  to  the  rule 
of  court  that  he  should  be  a  bail  at  all.  Harper 
V.  Tahmrdin,  1  Chit.  714,  n. ;  6  M.  &  S.  383. 

Fertons  Indemnified.]— The  court  rejected 
bail,  who  had  received  a  verbal  promise  of  in- 
demnity from  the  defendant's  attorney,  although 
they  gave  time  to  put  in  fresh  bail.  GreensUl  v. 
Hopley,  1  B.  &  P.  103  ;  8.  P.,  Capon  v.  DUlamore, 
8  Moore,  516  ;  1  Bing.  423. 

But  it  is  no  objection  to  bail  that  they  are  in- 
denmified  by  the  sheriff's  officer.  Chwk's  bail, 
1  Chit.  714,  n. 

It  is  no  objection  to  bail  that  they  became  so 
at  the  request  of  the  defendant's  attorney,  unless 
they  are  also  indemnified  by  him.  Hunt  v. 
Blaquiere,  4  Bing.  688. 

Bail  are  not  bound  to  disclose  the  name  of  the 
party,  or  friend,  at  whose  solicitation  they 
bepame  bail,  provided  it  were  not  the  defen- 
dant's attorney,  or  his  clerk,  and  they  were  not 

indemnified.     Ve^rU^s  bail,  4  Scott,  395  ;  1  Jur. 
335.  ,         ,      u     . 

A  bail  who  expects  the  attorney  for  the  defen- 
dant to  indemnify  him,  though  he  has  received 
no  undertaking  to  that  effect,  cannot  justify. 
Anon,,  1  D.  P.  C.  1.  "^ 

Peers  and  Kemben  of  Parliament.]— Bail  was 
rejected  on  the  ground  that  one  of  them  was  a 
peer  of  the  realm.  Burton  v.  Atherton,  2  Marsh. 
232. 

Nor  can  a  member  of  the  House  of  Commons 
be  allowed  to  justify,  because  he  is  not  liable  to 
the  ordinary  process  of  the  courts.  Duncan  v. 
Hill,  1  D.  &  R.  126  ;  S.  P.,  Graham  v.  SturL  4 
Taunt.  249. 

Persons  under  other  Cironmstanoes.]— A  ser- 
vant in  the  king's  household,  who  is  liable  to  be 
called  on  to  attend  the  person  of  his  Majesty, 


cannot  be  bail,  for  his  person  cannot  be  taken  in 
execution.     Anon,,  1  D.  &  R.  127,  n. 

A  domestic  servant  of  a  foreign  ambassador 
cannot  become  bail.  Lack's  bail,  1  D.  P.  C. 
124. 

Bail  was  rejected  where  he  was  to  receive  a 
commission  on  the  amount  for  which  he  proposed 
to  justify.     FoxalVs  bail,  7  D.  &  R.  783. 

It  is  no  objection  to  bail,  that  he  is  one  of  the 
indorsers  of  the  bill  of  exchange  upon  which  the 
action  is  brought.  MitchclVs  bail,  1  Chit.  287  ; 
X  P.,  Steveni's  bail,  1  Chit.  305  ;  and  Harris  r. 
Manley,  2  B.  &  P.  526. 

So,  also  a  drawer  of  a  bill  may  justify  as  bail 
in  an  action  against  the  acceptor.  Prince  v. 
Beedey,  5  D.  P.  C.  477  ;  4  Scott,  37  ;  3  Bing. 
N.  C.  391  ;  1  Jur.  8. 

But  an  acceptor  of  a  dishonoured  bill  is  not 
competent  to  become  bail  in  an  action  against 
the  drawer.    Anon,,  1  D.  P.  C.  183. 


VII.    QUALIFICATION  OF  SPECIAL  BAIL. 

Housekeepers  or  Freeholders.] — A  plaintiff 
may  waive  the  qualification  that  the  bail  shall  be 
housekeeper  or  freeholder.  Saggers  v.  Gordon, 
5  Taunt.  174. 

U  notice  of  bail  does  not  describe  them  either 
as  housekeepers  or  freeholders,  they  may  be  re- 
jected.    Oripp's  bail,  W.,  W.  &  D.  387. ' 

Bail  must  swear  themselves  '*  housekeepers  :'* 
"  householders  "  is  not  sufficient.  Anon,,  1  D.  P. 
C.  127. 

Within   Jurisdiction.]  —  Bail  must    be 

housekeepers  within  the  jurisdiction  of  the 
courts,  so  as  to  be  amenable  to  their  process. 
Hughes  v.  Sterling,  11  Price,  158. 

A  lodger  in  England,  possessed  of  a  houfte  in 
Scotland,  cannot  justify  as  baiL  Anon.,  1  D.  P. 
C.  61. 


What  an  Oooupation.] — Where  tlie  bail 


lived  in  lodgings,  but  paid  part  of  the  rent  and 
taxes  of  a  house  occupied  by  his  partner,  as  a 
trader  : — Held,  that  he  might  be  considered  as  a 
housekeeper.  Savage  v.  Hall,  8  Moore,  525  ;  I 
Bing.  430. 

But  rejected,  where  it  appeared  that  he  had 
rented  a  house,  and  underlet  the  same  to  another, 
who  paid  the  taxes,  and  let  the  first  floor  to  the 
bail,  but  whom  the  landlord  would  not  accept  as 
tenant,  and  therefore  he  paid  the  full  rent  to  the 
bail,  who  paid  it  to  the  landlord*  Anon,,  1  Chit. 
502. 

Where  a  person  had  taken  a  house  occupied 
by  lodgers,  &om  one  of  whom  he  had  received 
rent,  he  was  held  to  be  qualified,  though  he  had 
never  in  fact  occupied  the  house  himself.  Coh^n 
V.  Waterhmcse,  8  Moore,  365. 

But  not  where  he  occupied  every  room  in  the 
house  except  one,  which  was  reserved  for  his 
landlord,  who  paid  all  the  taxes.  Slade's  bail^  1 
Chit.  502. 

Nor  in  respect  of  a  house  which  he  had  hired, 
but  which  he  was  prevented  from  occupying  by 
illness  in  the  family  of  the  former  tenant. 
Bold's  bail,  1  Chit.  288. 

Nor  in  respect  of  the  occupation  of  a  ti^  con- 
nected with  a  tavern,  if  the  licence  is  taken  out 
in  the  name  of  the  tavern  keeper.  Walker'M 
bail,  1  Chit.  316. 

But  an  occupier  of  a  house  for  a  limited  period. 
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thoagh  he  pays  neither  rent  nor  taxes,  is  snffi- 
cient.     WUtiafM  v.  Dethick,  2  Price,  8. 

If  it  appears  from  the  affidavit  to  oppose  the 
justification  of  bail,  that  the  person  offering 
himself  for  that  purpose  has  ceased  to  be  actually 
a  housekeeper,  although  he  occupied  a  house 
when  he  signed  the  bail-piece,  and  is  about  to 
occupy  another,  he  is  not  admissible.  Weale^  v. 
Wild,  12  Price,  770. 

It  is  no  objection  that  a-  man  has  not  been  as- 
sessed to  the  poor^s  rate  ;  such  assessment  being 
only  evidence  of  his  being  a  housekeeper.  Anon., 
Lofft,  329. 


BetoriptioB  of  Home.] — Keeping  a  gam- 


bling-house is  no  ground  of  opposition.    Anon.,  1 
D.  P.  C.  160. 

So,  keeping  a  brothel  is  not  of  itself  a  g^und 
for  rejecting  bail.    Govge'i  hail,  3  D.  P.  C.  320. 

Estate.] — A  leaseholder,  not  a  housekeeper  or 
freeholder,  cannot  justifv  as  bail.     Smith's  hail, 

1  D.  P.  C.  1. 

A  leaseholder  for  ninety-nine  years  was  ad- 
mitted as  bail  by  consent.     Anon,,  2  Chit.  96. 

A  copyhold  estate  in  right  of  the  wife  is  not 
sufficient  property  to  constitute  a  qualification. 
Anon.,  2  Chit.  97. 

Scmble,  that  a  bail  may  justify  as  a  tenant  by 
the  cortesy  of  lands  in  the  Isle  of  Man,  without 
affidavit,  or  other  evidence,  that  the  law  of 
tenancy  by  curtesy  prevails  there.  Tonney  v. 
Napier,  8  Taunt.  148. 

Property.] — Bail  may  justify  in  respect  of 
shares  in  a  railway  comminy  in  actual  operation. 
Pierpoint  v.  Brewer,  3  D.  &  L.  487  ;  13  M.  &  W. 
201  ;  15  L.  J.,  Ex.  81  ;  10  Jur.  79. 

The  possession  of  effects  abroad  tb  any  amount 
i.s  not  sufficient  on  justification.  Anon,,  Lofft, 
34,  147 ;  8.  i>.,  1 '  Chit  268 ;  Wightwick  v. 
Pickering,  Forrest,  138. 

But  bail  was  allowed  to  justify  in  respect  of 
property,  consisting  partly  of  cash  and  partly  of 
a  freehold  house  at  Gibialtar.  Bearamore  v. 
P/n7/i/i*,4M.  &S.  173. 

VIII.    PUTTING  IN  BAIL. 

Wlion  to  be  Put  in.] — A  sheriff  might  put  in 
bail  before  the  return  of  a  writ.    Evans  v.  Sweet, 

2  Bing.  271  ;  9  Moore,  656. 

The  bail  to  the.  sheriff  cannot  put  in  bail  to 
the  action  before  the  return  of  the  process,  with- 
out consent  of  the  defendant.  Birt  v.  Roberts, 
M.  &  M.  177. 

Where  special  bail  have  been  put  io,  but  have 
omitted  to  justify,  the  sheriff  may  put  in  fresh 
bail  to  render  the  defendant,  even  after  an 
attachment  has  issued  against  him  for  not 
obeying  the  rule  to  bring  in  the  body.  Hamilton 
T.  JoncM,  4  M.  &  P.  454  ;  6  Bing.  628. 

Bail  above  may  be  put  in  on  a  dies  non  juri- 
dicus.    Baddeley  v.  Adams,  5  T.  R.  170. 

A  defendant  arrested  between  the  10th  of 
August  and  24th  of  October,  must  put  in  and  justify 
bail  before  a -judge  at  chambers,  in  the  same  way 
as  in  any  other  part  of  the  vacation.  Rear.  v. 
Middlesex  iSheriff^,  2  C.  t  M.  333  ;  2  D.  P.  C. 
286 ;  4  Tyr.  60. 

A  defendant  arrested  on  a  capias  has  only  eight 
days  to  put  in  special  bail,  whether  In  a  town  or 
a  country  cause.     Grant  v.  Gihhs,  1  Scott,  390  ; 

3  D.  P.  0.  409 ;  1  Hodges,  56. 


And  such  bail  is  not  deemed  to  be  put  in  until 
notice  thereof  served  on  the  plaintiff's  attorney 
or  agent.    Ih, 

How  put  in.] — ^Where  a  poor  defendant  was 
arrested  for  700^.,  the  court  granted  a  rule  to 
justify  three  bail  instead  of  two.  Eastar  v. 
Edwards,  1  D.  P.  C.  39. 

If  in  the  bail  recognizance  the  cause  is  rightly 
named,  it  is  sufficient,  though  in  the  affidavits  of 
the  sufficiency  of  the  bail,  and  of  the  acknowledg- 
ment  of  the  bail,  the  cause  be  misnamed.  Lowe 
V.  Galloway,  6  Taunt.  663.  And  see  Austen  v. 
Fe7itnn,  I  Taunt.  23. 

If  in  an  action,  at  the  suit  of  two,  bail  is  put  in 
as  in  an  action  at  the  suit  of  one  only,  sucn  bail 
may  be  treated  as  a  nullity.    Anon,,  2  Chit.  77. 

So,  in  a  joint  action  against  two,  if  the  bail  is 
put  in  as  in  an  action  against  one  only.  Holt  v. 
IVank,  1  M.  &  S.  199. 

Bail-pieee.] — Where  bail  has  been  rejected  for 
insufficiency,  the  bail-piece  is  a  nullity,  and  a 
new  one  is  necessary.  Lewis  v.  Gadderer,  1  D. 
k  R.  360  ;  6  B.  &  A.  704. 

The  bail-piece  must  be  intitled  of  the  court, 
and  in  the  cause.    UalVs  hail,  1  Chit.  79. 

Seeognisanee.] — Where  bail  have  become  in- 
competent after  the  recognizance  has  been 
completed,  a  party  cannot  hk  called  upon  to  find 
fresh  bail,  either  in  civil  or  criminal  proceedings. 
Reg,  V.  Shirley,  12  L.  J.,  Q.  B.  346. 


IX.  NOTICE  AND  JUSTIFICATION  OF 

BAIL. 

1.  Descbiption. 

A  notice  of  bail  describing  him  as  a  house- 
keeper is  insufficient,  if  he  is  only  a  lodger, 
although  on  examination  it  appears  that  he  is  a 
freeholder.     WiUan's  hail,  2  D.  P.  C.  431. 

It  must  contain  their  addition,  as  well  as  place 
of  abode.    v.  Costar,  6  Taunt.  664. 

And  a  false  addition  is  a  fatal  objection.  Wood 
V.  Cliadwick,  2  Taunt.  173. 

A  schoolmaster  is  well  described  as  '*  gentle- 
man."     V.  Pasman,  5  Taunt.  759. 

To  describe  bail  as  "  jewellers,"  when  they  are 
merely  clerks  in  a  jeweller^s  shop,  is  a  misde- 
scription.   Hamlet's  hail,  1  D.  P.  C.  601. 

Gentleman  not  an  objectionable  description  of 
one  who  deals  by  commission.    Anon.,  Lofft,  281. 

Nor  of  a  clerk  in  the  custom-house.  Anon,,  1 
Chit.  492,  n.  ;  5  Taunt.  769. 

But  a  clerk  in  a  mercantile  house,  described  in 
the  notice  of  justification  by  the  addition  of 
"  gentleman,"  was  rejected.  Moss  v.  Heavy  side, 
7  D.  &  R.  772. 

So,  "  shopkeeper "  is  an  insufficient  addition, 
where  the  bail  had  been  before  described  as  a 
grocer,  and  there  were  other  circumstances  of  sus- 
picion.   ATion,,  1  Chit  494,  n. 

An  agent  for  the  sale  of  Scotch  ale,  who  de- 
scribed himself  as  a  gentleman,  was  held  to  be 
misdescribed.  Fleming'* s  hail,  1  D.  P.  C.  641 ; 
1  C.  &  M.  111. 

"Yeoman"  is  a  good  description.  Lanyon's 
hail,  3  D.  P.  C.  86. 

"  Gentleman  "  is  a  good  description  of  a  clerk 
in  the  post-office.     Wood  t.  Ra/y,  4  D.  P.  C.  692. 

*<  Manufacturer  "  is  a  bad  description.  Peam^ 
ley's  hail,  1  D.  P.  0.  40. 
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The  misnomer  of  ft  christian  name  of  one  of 
the  bail  in  a  notice,  is  fatal.  Anon.y  1  Moore, 
126. 

A  notice,  describing  one  of  the  bail  by  the 
initial  onljr  of  his  second  christian  name,  is  bad. 
White's  hail,  2  H.  &  W.  134. 

Notice  of  J.  M.  os  bail,  was  held  not  good 
notice  for  J.  M.  the  younger,  and  the  plaintiff 
need  not  swear  there  are  two  of  the  name.  Smith 
Y.  Mellon,  5  Taunt  854  ;  1  Marsh.  386  ;  Anon,, 
1  Chit.  88. 

The  want  of  a  description  of  bail  is  cured  by 
the  plaintifTs  excepting  to  them.  Bi^^  t.  Dick, 
I  Taunt.  17. 

2.  Besidenoe. 

Omiiflion  in  Beferiptlon  of  Bail.] — An  omission 
to  describe  the  bail,  as  housekeepers  or  freeholders, 
can  only  be  objected  to  when  the  bail  come  up 
to  justify.  Bell  v.  Foster,  1  M.  &  Scott,  518  ; 
8  Bing.  334  j  1  D.  P.  C.  271. 

Where  the  bail  omitted  to  state  in  the  affidavit 
that  they  were  housekeepers,  the  court  permitted 
them  to  justify,  as  the  plaintiff  did  not  inter- 
pose.   Martin  v.  Gell,  2  Tyr.  166. 

Bnffloieney  of  Description.] — If  a  bail  have 
two  places  of  residence,  it  is  only  necessary  to 
state  one  of  them  in  the  action.  Fortesqiw's 
hail,  2  D.  P.  C.  641. 

The  residence  of  a  bail  is  sufficiently  described 
by  stating  it  to  be  at  a  place  well  known  as  a 
village,  without  mentioning  any  street  in  it. 
Smith's  bail,  1  D.  P.  C.  499. 

A  misdescription  of  the  number  of  a  house  in 
which  the  bail  resided  was  held  to  be  a  ground 
of  rejection.     Anon.,  1  Chit.  493. 

The  name  of  a  township,  without  the  name  of 
a  street,  stated  to  be  in  a  certain  parish  named 
in  the  notice  of  bail,  is  sufficient.  Lanyon's  bail, 
3  D.  P.  C.  85. 

An  objection  to  a  notice,  that  the  number  of 
the  street  is  not  stated,  must  be  taken  in  the  first 
instance  ;  and  it  is  waived  by  obtaining  time  to 
inquire,  unless  it  is  sworn  that  the  residence 
cannot  be  found.    Foster's  bail,  2  D.  P.  C.  686. 

Where  a  notice  of  bail  omitted  to  mention  the 
numbers  of  the  houses  where  the  bail  resided,  in 
a  place  where  the  houses  are  numbered,  the 
plaintiff  had  the  option  of  having  further  time 
to  make  further  inquiries,  or  the  costs  of  his 
affidavit  and  appearance.  Muir  v.  Smith,  2 
Tyr.  742. 

A  notice  of  bail  did  not  state  the  numbers  of 
the  houses  where  the  bail  resided,  upon  which 
ground,  the  bail  having  been  found  and  being 
sufficient,  the  plaintiff  had  the  costs  of  his 
appearance  to  oppose.  Innis  v.  Smith,  2  0.  & 
J.  634. 

What  Betidenee.] — The  actual  and  not  the 
constructive  residence  of  the  bail  must  be  stated. 
Thomson  v.  Smith,  1  D.  P.  C.  340. 

It  is  not  necessary  that  a  bail  should  sleep  in 
the  house  described  in  the  notice  as  his  resi- 
dence.    Thomson's  bail,  1  D.  P.  C.  497. 

If  a  man  carries  on  his  business  at  a  lodging 
in  one  place,  and  keaps  a  house  at  another,  a 
notice  describing  him  as  of  the  former  place  is 
sufficient.     Weddall  v.  Berger,  1  B.  &  P.  325. 

8o,  a  notice  of  bail  as  of  his  place  of  business 
is  sufficient.     Tanner  v.  Naxh,  1  Price,  400. 

A  notice,  describing  the  bail  to  have  resided 


within  the  last  six  months  (instead  of  for  the 
last  six  months)  at  a  particular  place,  is  bad ; 
but  if  the  affidavit  of  justification  is  correct,  it 
may  be  connected  with  the  notice,  so  as  to  make 
the  notice  sufficient.  Ward's  bail,  1  D.  P.  C. 
596  ;  1  C.&  M.  28 ;  3  Tyr.  208  ;  S.  P.,  Johnson's 
baU,  1  D.'P.  C.  438. 

A  notice,  stating  the  residences  for  the  last 
six  months  to  be  as  follows,  and  describing  one 
of  the  bail  as  of  one  place,  and  now  residing  at 
another,  is  sufficiently  positive  as  to  where  that 
one  has  resided.    Park's  bail,  2  H.  &  W.  134. 

Where  a  notice  omitted  to  state  the  Residences 
of  the  bail  for  six  months,  and  whether  they 
were  housekeepers  or  freeholders: — Held,  that 
this  was  not  sudi  a  defect  as  entitled  the  plaintiff 
to  treat  it  as  a  nullity,  and  an  attachment 
against  the  sheriff  was  set  aside.  JRex  v.  Mid- 
dlesex  (^SherijBT),  2  D.  P.  C.  5 ;  1  C.  &  M.  482. 

A  notice  omitting  to  state  the  residence  of  the 
bail  **  for  the  last  six  months,"  is  an  irregularity 
of  which  the  court  will  take  notice,  though  the 
bail  be  unopposed.  Sytcood  v.  Bogherty,  I 
Scott,  79.      . 

3.  Bt  Prisoner. 

If  the  defendant  is  a  prisoner,  the  notice  of 
bail  must  state  that  fact.  Fuller's  bail,  6  Tyr. 
491. 

It  is  sufficient  if  the  notice  of  bail  by  a  prisoner 
is  signed  by  him  as  being  in  custody,  though  it 
does  not  state  in  the  usual  way  that  he  is  a 
prisoner.     Frith's  bail,  2  D.  P.  C.  229. 

A  two  days'  notice  of  justification  by  a  pri- 
soner, accompanied  by  an  affidavit,  is  bad,  unless 
it  expresses  that  he  is  a  prisoner.     Bull  en's 
bail,  3  D.  P.  C.  422. 
• 

4.  Irregular  Notice. 

Where  a  sheriff,  in  order  to  avoid  an  attach- 
ment for  not  bringing  in  the  body,  gave  the 
plaintiff  notice  of  putting  in  bail,  but  omitted  to 
state  the  names  of  the  proposed  bail  in  such 
notice : — Held,  that  the  notice  could  not  be 
treated  as  a  nullity,  so  as  to  entitle  the  plaintiff 
to  move  for  an  attachment.  Puyh  v.  Emery,  4 
D.  &  R.  30. 

A  plaintiff  cannot  take  proceedings  on  the 
bail-bond  on  the  ground  of  an  informality  in  the 
notice  of  bail.  Wigley  v.  Edward4,  2  C.  &  M. 
320  ;  2  D.  P.  C.  282  ;  4  Tyr.  235. 

An  informality  in  a  notice  does  not  render  the 
proceedings  null,  so  as  to  justify  the  plaintiff  in 
issuing  an  attachment  against  the  sheriff.  Ber 
V.  Middlesex  (^Sheriff),  1  C.  &  M.  482 ;  3  Tyr. 
440. 

A  defendant  being  arrested,  employed  on  the 
sudden  one  attorney  to  put  in  bail  for  him,  and 
another  to  carry  on  the  subsequent  proceedings 
at  the  return  of  the  writ ;  each  attorney  gave 
notice  of  bail  above,  describing  himself  as  the 
defendant's  attorney :  the  plaintiff  excepted  to 
one  set  of  bail ;  and  that  set  not  justifying,  he 
attached  the  sheriff,  without  regarding  the  no- 
tice given  by  the  second  attorney : — Held,  that 
he  was  bound  to  attend  to  both  notices,  and  the 
attachment  was  set  aside  for  irregularity.  Gil- 
more  v.  Bnndley,  7  D.  &  R.  269. 

5.  Affidavit  of  Justification  accompakt- 

iNQ  Notice. 

In  an  action  against  several,  it  is  no.  objection 
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to  the  notice  of  jnBtification  that  it  states  that 
the  bail  will  justify  for  three,  bail  for  two  only 
having  been  put  in.     DentotCs  hail^  I  D.  P.  C.  2. 

The  notice  of  justification  stated  that  the  two 
persons  seeking  to  justify  were  bail  of  the  de- 
fendant to  the  sheriff ;  in  fact  there  were  three 
defendants,  and  they  had  been  bail  for  two  of 
them:  they  were  allowed  to  justify.  Anon.j  1 
Tyr.  378, 

If  baU  justify  by  affidavit,  the  notice  must  be 
accompanied  either  by  the  original  affidavit,  or 
by  a  copy  purporting  upon  the  face  of  it  to  be  a 
copy.  West  V.  Williams,  2  B.  &  Ad.  345 ;'  1  D. 
P.  C.  162. 

"  He's"  is  sufficient  in  an  affidavit  of  justifica- 
tion instead  of  "  he  is."  Zanyon's  bail,  3  D.  P. 
C.  85. 

Though  the  form  of  the  affidavit  to  be  made 
by  bail,  according  to  the  rule,  is  several,  it  may 
be  made  jointly.    Anon.,  1  D.  P.  C,  115. 

Where  a  bail  swears,  **  that  he  is  not  bail  for 
any,"  without  adding  other  persons,  it  is  sufficient 
SmUh's  bail,  1  D.  P.  C.  514. 

An  affidavit  of  justification  stated  ^'  that  the 
bail  were  not  bail  for  any  other  defendant 
except  the  above-named  defendants,"  but  did 
not  allege  that  they  were  not  bail  in  any  other 
actions  for  the  same  defendant : — Held,  insuffi- 
cient. De  £vrgk's  bail,  7  D.  P.  C.  96 ;  1  Arn. 
371 ;  2  Jur.  922. 

The  court  allowed  them  to  amend  their  affi- 
davit by  stating  that  they  were  not  bail  for  any 
defendant ''  except  in  this  action,"  the  costs  of 
the  opposition  to  be  costs  in  the  cause.    lb, 

6.  Justification. 

When  neeessarj.J — Bail  who  surrender  their 
principal  need  not  justify.    Anon.,  2  W.  Bl.  758. 

Effect  of  ruling  the  Sheriff] — By  giving  the 

sheriff  a  rule  to  bring  in  the  body,  the  time  for 

justifying  bail  is  extended  till  the  rule  expires. 

Whittle  V.  Oldaher,  7  B.  &  C.  478;  1  M.  &  R. 

298. 

Personal  Attendance.] — Bail,  who  live  within 
ten  miles  of  the  city  of  London  or  Westminster, 
must  justify  in  person,  and  not  by  affidavit. 
Anon.,  1  C.  &  J.  516 ;  1  D.  P.  C.  293. 

The  rule  extends  to  bail  living  within  the  bills 
of  mortality.  Wilmot  v.  Eatan,  I  Price's  P.  C. 
91. 

Where  such  an  objection,  and  that  of  the  de- 
cription  of  Somer's  Town  as  the  residence  of  the 
bail,  were  talien  and  allowed,  the  court  gave 
time,  notice  to  be  given  forthwith,    lb. 

A  defendant  usually  residing  in  the  country, 
arrested  in  London,  in  a  town  cause,  may  justify 
bail  by  affidavit.     White  v.  Thomus,  5  Price,  13. 

Bail  (at  least  town  bail)  may  justify  in  per- 
son, where  there  has  been  an  insufficient  affidavit 
of  justification.  Shave  v.  Spade,  2  M.  &  W.  42  ; 
2  Gale,  225. 

Bail  who  have  been  rejected  at  chambers,  for 
being  unprepared  to  state  positively  what  debts 
were  owing  to  and  from  them,  may  justify  after- 
wards in  court,  when  prepared,  by  examination 
of  their  books,  to  speak  positively.  Clarke  v. 
Vestris,  4  Seott,  391  ;  1  Jur.  335. 

Within  what  time.] — The  days  between 
Thursday  next  before,  and  Wednesday  next 
after,  Easter-day,  are  not  to  be  reckoned  in 


notices  of   justification  of  bail.     Cummin^  y. 
Pullen,  1  Scott,  638. 

Form.] — It  seems  that  the  defendant's  attorney 
may  give  notice  of  justification  of  bail  put  in  by 
the  sheriff,  provided  the  exception  has  been 
properly  entered.  Eer  v.  Middlesex  {Sheriff), 
8  D.  &  R.  149 ;  5  B.  &  C.  389. 

Where  one.  bail  only  has  been  rejected  on 
account  of  insufficiency,  and  notice  was  given  of 
adding  and  justifying  another  in  lieu  of  the  one 
rejected  : — Held,  that  the  original  notice  was  a 
nullity,  and  that  there  should  have  been  a  fresh 
notice  of  putting  in  and  justifying  de  novo,  and 
not  of  admng  bail.  Lewis  v.  Gadderrer,  1  D.  & 
R.  350  ;  5  B.  &  A.  704. 

7.  In  What  Sum. 

If  an  affidavit  states  that  the  bail  are  '*  pos- 
sessed "  of  a  certain  sum,  instead  of  *'  worth,"  it 
is  insufficient,  and  must  be  amended.  Rogers  v. 
Jones,  1  D.  P.  C.  704 ;  1  C.  &  M.  323  ;  3  Tyr. 
256. 

An  affidavit  which  merely  states  that  the  bail 
is  **  possessed,"  instead  of  *'  worth,"  will  not  be 
allowed  to  be  amended.  Worlison'g  bail,  2  D. 
P.  C.  53  ;  S.  P.,  Naylor's  bail,  3  D.  P.  C.  452. 

It  is  not  a  ground  for  rejection,  but  merely  of 
depriving  the  defendant  of  costs  of  justifying. 
Carter's  bail,  5  D.  P.  C.  577  ;  W.,  W.  &  D.  187. 

Bail  opposed  on  the  ground  that  the  affidavit 
stated  the  deponent  ^'  was  worth  iil.  beyond  his 
just  debts,"  instead  of  "  beyond  what  would  pay 
his  just  debts  :" — Held,  no  objection  to  the  bail 
justifying,  although,  if  they  justified,  the  de- 
fendant would  not  be  entitled  to  the  costs  of 
justification.  Miller's  bail,  6  D.  P.  C.  602 ;  1 
Jur.  264  ;  nom.  Stevens  v.  Miller,  2  M.  &  W. 
368  ;  M.  &  H.  70. 

An  affidavit  of  justification  of  bail  sworn  in 
the  country,  stated  the  bail  to  be  possessed  of 
property  of  a  certain  amount,  without  further 
stating  that  each  of  the  bail  was  worth 
double  the  sum  for  which  the  defendant  was 
held  to  bail  above  his  own  just  debts,  or  eveiy 
other  sum  for  which  he  might  be  then  bail : — 
Held  bad,  but  time  given  to  amend,  on  payment 
of  the  plaintiff's  costs  of  the  day  occasioned  by 
the  affidavit.  Darling  v.  Ihttchinson,  2  Tyr. 
491. 

It  is  sufficient  for  a  ball  to  swear  to  property 
over  and  above  "what  will    pay  his   debts. 
LawHon's  bail,  3  D.  P.  C.  85. 

"Debts,"  without  describing  them  as  "book 
debts,"  is  sufficient.     lb. 

An  affidavit  that  the  bail  was  worth  property 
to  the  requisite  amount  "  over  and  above  his  just 
debts,"  but  omitting  "what  will  pay,"  is  also 
sufficient  Hunt's  bail,  4  D.  P.  C.  272  ;  1  H.  & 
W.  520 ;  conti^,  Keough'9  bail,  1  Arn.  243. 

Stating  that  he  was  not  bail  in  any  other 
action  for  any  defendant  is  also  sufficient,    lb. 

An  affidavit  that  the  deponent  is  possessed 
of  a  certaini  sum  "  over  and  above  all  his  just 
debts,"  is  sufficient.  Housley  y.  Boyd,  1  Scott, 
698. 

An  affidavit  that  the  deponent's  property  con- 
sists of  "  a  freehold  house  situate,  &c.,"  without 
stating  its  value,  is  sufficient.  lb. 
•  It  is  not  enough  that  the  bail  should  describe 
himself  as  possessed  of  "  money  in  the  funds," 
without  stating  in  what  fund  it  is.  Anon.^  1  D. 
P.  C.  159. 
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•  Stock  in  trade  cannot  be  considered  as 
"  efEects."    Delwarte's  bail,  W.,  W.  &  D.  390. 

Where  persons  are  «hewn  to  be  bail  in 
other  actions,  they  most  swear  that  they  are 
worth  the  sum  required  beyond  what  will  satisfy 
their  debts  and  their  other  engagements.  Hen- 
shaw  y.  Wbolwiehy  1  C.  &  J.  150. 

A  rejection  of  one  bail  is  a  rejection  of  both. 
Zem4  V.  Oadderrer,  1  D.  &  R.  350 ;  5  B.  &  A. 
704. 

8.  Costs. 

Oenerally.j — Where  there  is  a  defect  in  a 
notice  of  bail,  and  further  time  is  giyen  to  in- 
quire as  to  them,  and  they  ultimately  justify, 
the  defendant  is  not  entitled  to  the  costs  of  jus- 
tification.   Anon.f  1  D.  P.  C.  126. 

Costs  of  bringing  up  bail  to  justify  allowed, 
when  they  have  given  notice  of  putting  in  and 
justifying  at  the  same  time,  accompanied  by  an 
affidavit  of  justification,  and  after  exception 
attend  to  justify,  and  are  not  opposed.  Boxiyman 
V.  Russelly  2  Tyr.  744. 

If  a  plainti£E  alarm  bail  who  have  been  put  in, 
and  thus  prevent  them  from  justifying,  the  court 
will  compel  him  to  pay  the  costs  of  putting  them 
in.     Owynne  v.  Fuller,  1  D.  P.  C.  444. 

The  rule,  as  to  the  addition  of  the  deponent, 
applies  to  affidavits  of  sufficiency  made  by  bail, 
and  therefore,  if  it  is  omitted,  the  affidavit  must 
be  amended,  and  the  defendant  will  not  be  en- 
titled to  the  costs  of  justification.  Brown's  hail, 
5  D.  P.  C.  220 ;  2  H.  &  W.  291. 

Where  an  affidavit  of  sufficiency  omits  to  state 
the  place  where  the  property  of  the  bail  is 
situate,  and  only  ascribes  the  value  to  several 
kinds  of  property  collectively,  it  is  a  departure 
from  the  form  given  by  the  rule,  and  the  bail 
having  justified,  the  defendant  is  not  entitled  to 
the  costs  of  justification.    HodgMm  v.  Cooper,  2 

C,  M.  &  R.  43  ;  3  D.  P.  C.  692  ;  5  Tyr.  740. 

If  bail  on  examination  justify  for  different 
property  than  that  mentioned  iu  the  affidavit, 
the  defendant  must  pay  the  costs  of  the  justifi- 
cation.   Delwarte'$  hail,  W.,  W.  &  D.  390. 

Upon  justification  of  bail  in  a  country  cause, 
one  of  the  bail  was  allowed  time  to  explain 
respecting  some  property  which  it  was  alleged 
was  mortgaged  :  this  being  afterwards  done  : — 
Held,  that  the  defendant  was  entitled  to  the 
costs  of  justification.  QranVm  bail,  3  D.  P.  C. 
165  ;  1  C,  M.  &  R.  598 ;  5  Tyr.  227. 

In  order  to  obtain  the  costs  of  justifying  bail, 
an  application  should  be  made  at  the  time  of 
justification.    Fream  v.  Bent,  2  D.  P.  C.  590. 

Coita  of  OppoBitlon.] — The  costs  of  opposing 
bail  who  have  complied  with  the  rule  of  court, 
but  are  rejected,  are  allowed  as  a  matter  of  course 
to  the  plaintiff,  unless  some  very  strong  ground 
is  shewn  on  the  part  of  the  defendant  for  putting 
in  bail,  who  could  not  justify.    Evan^s  hail,  1 

D.  P.  C.  384. 

Where  an  affidavit  of  justification  of  bail  did 
not  comply  with  the  rule,  by  not  stating  the 
value  of  the  different  descriptions  of  the  bail's 
property,  and  the  bail  were  allowed  : — Held,  that 
the  plaintiff  was  not  entitled  to  the  costs  of  op- 
position.   Rmt's  hail,  2  H.  &  W.  291. 

Where  bail  justify  for  property  which,  though 
sufficient  in  amount,  is  not  properly  described  in 
an  affidavit  of  justification,  the  plaintiff  is  not 
entitled  to  the  costs  of  opposition,  but  the  bail 


will  be  admitted  without  payment  of  costs,  and 
the  costs  of  the  opposition  will  be  costs  in  the 
cause.  Brown  v.  Ahrenfeldt^  4  M.  &  W.  76  ;  7 
D.  P.  C.  46. 

Where  bail  were  rejected  on  the  ground  of  a 
defect  in  the  affidavit  of  justification,  in  omit- 
ting to  describe  the  bail  as  housekeepers  or  free- 
holders, the  court  refused  to  allow  the  plaintiff 
the  costs  of  his  opposition,  or  of  the  opposition 
to  a  former  justification  on  the  ground  of  a  de- 
fective notice.  Kihble  v.  Tkorlmm,  2  M.  &  Scott, 
369. 

Where  property  of  which  the  bail  describes 
himself  possessed  in  his  affidavit  is  insufficient, 
the  court  will  not  allow  him  to  justify,  without 
payment  by  the  defendant  of  the  costs  of  oppo- 
sition, although  possessed  of  sufficient  other 
property.    Jackiton'$  hail,  \  D.  P.  C.  172. 

Where  bail  cannot  justify  in  respect  of  the 
property  described  in  an  affidavit,  but  are 
allowed  to  pass  on  justifying  for  other  property, 
the  plaintiff  is  entitled  to  the  costs  of  the  oppo- 
sition.   Hemming  v.  Blake,  1  D.  P.  C.  179. 

Costs  of  opposition  on  technical  grounds  are 
not  allowed.    Han  well's  bail,  5  D.  P.  C.  425. 

Where  proceedings  ha^e  been  taken  on  a  bail- 
bond,  before  the  bail  come  up  to  justify,  the  pay- 
ment of  those  costs  cannot  be  insisted  on  as  a 
preliminary  objection,  Wilson's  hail,  1  D.  P.  C. 
614. 

When  there  are  seyeral  IToticei.] — Where 

six  different  notices  of  the  same  bail  were 
given,  the  court  compelled  the  defendant  to 
pay  all  the  costs  incurred  by  the  plaintiff  in  con- 
sequence thereof.  Aldiss  v.  Burgess,  3  B.  &  A. 
759. 

A  deposit  must  be  made  for  costs  before  the 
second  set  of  bail  justify,  in  the  case  of  Country 
as  well  as  town  bail.  Gooiiri^ke  v.  Tvrleg,  2 
C,  M.  &  R.  636  ;  4  D.  P.  C.  498. 

It  is  no  objection  that  bail  has  been  already 
rejected,  unless  it  appears  that  he  was  rejected 
on  the  merits.     Ih, 

On  bail  justifying,  a  plaintiff  was  allowed  the 
costs  of  a  former  successful  opposition,  though  he 
did  not  ask  for  them  until  after  the  bail  had 
passed.    Lewis  v.  Olossop,  2  C,  M.  &  R.  655. 

What  allowed.]— A  plaintiff's  costs  of  in- 
quiries after  sufficiency  of  bail,  are  costs  in  the 
cause.    Paine  v.  Munton,  2  Tyr.  162. 

If  time  to  justify  bail  is  granted,  a  defendant 
must  pay  the  plaintiff  s  costs  of  attending  to  op- 
pose,   be  Bode's  hail,  1  D.  P.  C.  368. 

If  a  copy  of  an  affidavit  of  sufficiency  served 
on  the  plaintiff  does  not  purport  to  be  a  copy,  or 
does  not  state  the  names  of  the  parties  and  the 
sums  in  the  actioDS  in  which  they  are  already 
bail,  or  the  names  of  the  occupants,  and  numbers 
of  the  houses,  stated  by  the  bail  to  be  in  their 
possession ;  these  defects  are  not  grounds  for 
rejecting  the  bail,  but  for  disallowing  the  de- 
fendant his  costs  of  justification.    lb. 

Liability  of  Solicitor.] — ^Where  time  is  ap- 
plied for,  to  send  an  affidavit  of  justification  into 
the  country  to  amend  a  mistake  in  the  jurat,  the 
court  will  make  the  attorney  pay  the  costs  of  the 
application.    iShUletoe's  bail,  9  D.  &  R.  6. 

Where  an  attorney,  knowing  that  bail  were 
insufficient,  caused  them  to  be  put  in,  and  gave 
notice  of  justification,  the  court  compelled  him  to 
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pay  the  costs  of  the  opposition.     Blundell  y. 
Blvndelly  1  D.  &  B.  142  ;  6  B.  &  A.  533. 


X.  EXCEPTION. 

When  allowed.] — If  the  bail  to  the  sheriff  is 
pat  in  above,  and  exception  taken  before  an 
assignment  of  the  bail-bond,  they  are  bound  to 
justify,  notwithstanding  such  assignment.  Hill 
y.  Janes,  11  East,  321. 

Where  bail  are  put  in  in  due  time,  an  excep- 
tion must  first  be  entered  before  the  sheriff  can  be 
ruled  to  bring  in  the  body  ;  and  the  adding  bail 
afterwards  does  not  supersede  the  necessity  of 
such  exception,  before  an  attachment  can  issue 
against  the  sheriff  on  account  of  the  added  bail 
not  having  justified  in  time.  Hex  v.  Middlesex 
\Skeriff^,  8  T.  B.  258  ;  &  P.,  7  D.  &  B.  264. 

If  a  sheriff's  officer,  or  any  attorney,  or  his 
clerk,  or  other  disqualified  person,  be  put  in  as 
bail,  the  plaintiff  may  except  to  the  bail,  and 
cannot  proceed  as  if  the  matter  were  a  mere  nul- 
lity. Banters.  Levi,  1  Chit.  714  ;  S.  P.,  Rex  v. 
Surrey  {SheHff\  2  East,  182  ;  Foxall  v.  Bower- 
man,  2  East,  182. 

A  defendant  gave  a  notice  of  bail,  accompa- 
nifid  by  an  affidavit  of  justification,  but  without 
four  days'  notice  of  justification  : — Held,  that 
the  plaintiff  had  twenty  days  to  except  to  the 
bail.  Goddard  v.  Jarmt,  2  M.  &  Scott,  169  ;  9 
Bing.  88;  1  D.  P.  C.278. 

After  bail  had  justified,  a  plaintiff  not  having 
excepted  to  them,  in  consequence  of  each  of  them 
positively  swearing  to  the  requisite  amount,  he 
discovered  that  they  were  both  insolvent : — 
The  court  refused  to  compel  the  defendant  to  put 
in  other  bail.   Lazaru*  v.  Zevavx,  4  D.  P.  C.  353. 

Where  a  sheriff,  eight  days  after  an  arrest,  is 
called  upon  by  a  judge's  order  forthwith  to  put 
in  and  perfect  bail,  he  is  bound  to  justify  with- 
out notice  of  exception.  Beg.  v.  Middlesex 
(.Sheriff),  4  M.  &  W.  529  ;  1  H.  &  H.  335. 

In  order  to  compel  a  justification  of  bail,  it  is 
sufficient  to  except  to  one  of  them.  Felt  ham  v. 
King,  6  D.  P.  C.  658  j  W.,  W.  &  D.  388  ;  1  Jur. 
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Xoflt  be  entered.]— The  exception  must  also 
be  entered  in  the  bail-book  before  the  body  rule 
can  be  served  on  the  sheriff.  Bex  v.  Middlesex 
CSheriff),  7  D.  &  B.  264  ;  S.  P.,  Bex  v.  3fiddle- 
sex  (Sheriff),  8  D.  &  B.  149  ;  5  B.  &  C.  389. 

And  the  irregularity  is  not  waived  by  the  de- 
fendant's acting  upon  the  notice.  Thwaite^  v. 
GaUington,  4  D.  &  B.  365. 

In  another  case  the  want  of  entry  in  the  book 
of  the  notice  of  exception  is  waived  by  giving 
notice  of  justification.  HanwelVs  hail,  3  D.  P. 
C.  425. 

.  Where  the  plaintiff  took  an  assignment  of  the 
bail-bond,  and  afterwards  gave  notice  of  excep- 
tion to  the  bail  without  entering  it  : — Held,  that 
the  plaintiff's  irregularity  in  not  entering  an 
exception  was  not  waived  by  the  defendant's 
having  given  two  notices  of  justification,  under 
one  of  which  the  bail  justified ;  and  therefore 
held  that  the  proceedings  should  be  stayed,  but 
the  bail'bond  was  not  to  be  delivered  up  to  be 
cancelled.    Hodson  v.  Garrett,  I  Chit.  174. 

Hotiee  must  be  given.] — It  is  no  exception 
until  the  defendant  has  had  notice.  Oldham  v. 
Burrell,  7  T.  B.  26. 


Parol  notice  of  exception  to  bail  is  not  suffi- 
cient ;  it  must  be  written.  Bex  v.  Middlesex 
(Sheriff),  8  D.  &  B.  149^;  5  B.  &  C.  389. 

A  notice  of  justification  of  bail  is  a  waiver  as 
between  the  parties  of  a  neglect  to  give  notice  of 
exception,  though  it  is  not  a  waiver  so  as  to  sup- 
port a  rule  to  bring  in  the  body.  Anon.,  1  Chit. 
174;  S,  P.,  Bogers  v.  Maplehaek,  1  H.  Bl. 
106. 

So  it  is  a  waiver  of  an  irregularity  in  giving 
an  imperfect  notice  of  exception.  Aldridge  v. 
Schroder,  1  Smith,  75. 

Form  of  Kotioe.] — Notice  of  exception  to  bail 
intitled  in  a  wrong  court  is  a  nullity.  Ano^fi.,  1 
Chit.  376. 


XL  ADDING  BAIL  AND  GIVING  TIME. 

Changing  Bail.]— By  Beg.  Gen.  H.  T.  16  Vict, 
r.  92,  the  bail,  of  whom  notice  shall  be  given, 
shall  not  be  changed  without  leave  of  the  court 
or  a  judge. 

Where  bail  has  been  rejected,  others  cannot  be 
put  in  without  an  order  of  the  court  or  a  judge. 
Vestris's  bail,  5  D.  P.  C.  622  ;  4  Scott,,  394  ;  3 
Bing.  N.  C.  677  ;  3  Hodges,  129  ;  IJur.  335. 

The  rule  does  not  apply  to  the  case  of  a  pri- 
soner. Bird's  bail,  2  D.  P.  C.  583.  But  see  con- 
trA,  Stroud  v.  Kenny,  4  M.  &  Scott,  248. 

But  the  rule  applies  to  bail  put  in  by  the 
sheriff  for  the  purpose  of  rendering  the  defen- 
dant. Bex  V.  :&MX  (Sheriff),  4  M.  &  Scott,  247; 
2  D.  P.  C.  782. 

The  rule  does  not  apply  to  added  bail.  Key  v. 
.WIntyre,  2  M.  &  W.  347  ;  5  D.  P.  C.  463  ;  M.  & 
H.  44  ;  S.  P.,  Perry's  bail,  2  C.  &  J.  475  ;  1  D. 
P.  C.  564. 

Costs  of  bail,  changed  by  judge's  order  for 
that  purpose,  must  be  paid  before  the  bail  can 
justify.    Jovrdain  v.  Gunn,  2  Tyr.  491. 

When  Bail  become  Bisqnalified.]— Where  bail 
has  Ijeen  rejected  on  the  ground  of  a  technical 
objection,  the  court  will  not  allow  bail  to  be 
added.  Mliott  v.  Gutteridge,  6  D.  P.  C.  255  ;  1 
W.,  W.  &H.  41. 

Where  one  of  the  bail  failed  to  appear  to 
justify,  and  an  affidavit  was  produced,  stating 
that  he  was  prevented  from  attending  by  an 
agreement  which  he  had  entered  into  with  his 
partner  never  to  become  bail  : — Held,  that 
nothing  but  an  unforeseen  accident  of  a  serious 
nature  could  be  a  sufficient  excuse  for  non- 
attendance,  and  the  court  refused  to  allow  time 
to  substitute  another  person  in  his  stead.  WeWs 
bail,  8  Moore,  378  ;  1  Bing.  369. 

Where  a  notice  of  bail  to  add  and  justify  at 
the  same  time,  was  regularly  served,  and  the 
new  bail  were  substituted  by  a  judge's  order  on 
the  morning  of  justification,  the  court  refused 
the  costs  of  the  plaintiff's  opposition  on  that 
ground,  but  offered  time  to  inquire  after  them. 
Boimnan  v.  Bussdl,  2  Tyr.  744. 

Time  is  generally  allowed,  where  the  justifica- 
tion is  prevented 'by  subsequent  insolvency  or 
bankruptcy.    Anon.,  1  Chit.  2. 

Where  bail  cease  to  be  housekeepers,  time  will 
be  allowed.    Anon.,  I  Chit.  6. 

So,  where  the  bail  was  not  a  housekeeper  in 
point  of  law.    Hughes  v.  Stirling,  11  Price,  158. 

So,  where  the  bail  had  taken  a  house,  but  from 
an  unforeseen  accident  was  unable  to  take  pos- 
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Bession.  BoISs  hail,  1  Chit.  288.  And  see  Slade's 
haU,  1  Chit.  602. 

The  court  refused  time  to  add  and  justify, 
where  one  was  an  attorney.  George  v.  Bamtiley, 
1  Chit.  8. 

If  added  bail  are  excepted  to  on  the  prround 
that  the  original  bail  were  attorney's  clerks,  the 
court  will  give  time  to  put  in  and  juBtify  fresh 
bai].     Hodges  v.  Meek,  3  Moore,  240. 

Time  was  giyen  to  enable  bail  to  pay  his  taxes, 
where  his  property  was  sufficient,  and  he  had 
acted  without  bad  faith  in  not  paying  them. 
Spurdens  v.  Mahoney,  1  Chit.  809. 

The  court  granted  time  to  add  and  justify, 
where  one  of  the  bail,  of  whom  notice  had  been 
given,  was  taken  suddenly  ill.  Gillbank'g  bail, 
9  D.  &  R.  6. 

But  time  to  justify  bail,  on  account  of  the  ill- 
ness of  the  bail,  refused,  because  it  did  not  ap- 
pear that  he  was  really  ilL  Gahlentz'i  bail,  1 
H.  &W.  111. 

To  amend  Proceedings.] — In  general,  time  is 
allowed  to  correct  errors  in  the  notice  of  justifi- 
cation, or  notice  of  bail,  or  jurat  of  bail-piece. 
Anon,,  1  Chit.  2,  495,  361. 


XII.   ALLOWANCE  OF  BAIL. 

Kecesfity  of.] — Bail  is  not  regularly  put  in  till 
the  rule  for  the  allowance  of  it  has  been  served, 
even  though  the  plaintiff  opposes  the  justification. 
Jiej-v.  Middlesex {Sherijf),i  T.  11. 493;  2 Chit. 99. 

If  such  rule  is  not  served  upon  the  plaintiff, 
he  may  take  an  assignment  of  the  bail-bond, 
though  he  knows  of  the  justification.  Holland 
V.  IJ'/n/f?,  2  B.  &  P.  341. 

The  court  refused,  on  behalf  of  bail  to  the 
action,  to  set  aside  a  regular  attachment  against 
the  sheriff,  upon  an  affidavit  of  merits,  and  on 
payment  of  costs,  where  the  rule  for  the  allow- 
ance of  bail  had  not  been  served  on  the  plain- 
tiff's attorney,  Jtex  v.  Middlesex  (^Sheriff),  2  D. 
P.  C.  116. 

Setting  aside.] — Allowance  of  bail  may  be  set 
aside  under  circumstances  of  gross  imposition 
and  fraud  on  the  part  of  bail.  Gould  v.  Berry, 
1  Cliit.  143. 

The  court  will  not  set  aside  the  allowance  of 
bail  on  the  ground  that  they  have  sworn  to  a 
false  account  of  their  propcrtj-,  without  the 
privity  of  the  defendant  or  his  attorney.    Anon., 

1  Chit.  116, 143. 

Allowance  of  bail  was  discharged  on  affidavit 
of  perjury  by  bail  uncontradicted.  Barling  v. 
Waters,  Bing.  423  ;  4  M.  &  P.  125. 

The  court  would  not  discbarge  a  rule  for  allow- 
ance of  bail,  on  account  of  perjury  in  one  of 
them,  who  had  sworn  on  his  justification  that 
he  was  a  housekeeper,  and  a  few  days  before 
that  he  was  not ;  the  plaintiff's  only  remedy  was 
by  indictment.     Sh^r  v.  Abbott,  6  Moore,  321  ; 

2  B.  &  P.  619. 

Where  a  bail  has  misdescribed  his  place  of 
residence  on  justification,  but  has  been  allowed 
to  pass,  the  court  will  not  set  aside  the  rule  for 
the  allowance  of  the  bail,  but  he  may  be  in- 
dicted for  perjury.  Eaglejicld  v.  Stephens,  2  D. 
P.  C.  438. 

Xm.  LIABILITY  OF  BAIL. 
When  Liable.]— If  bail  enter  into  a  recog- 


nizance, although  excepted  to  and  never  justi- 
fied, they  are  liable.  BramweU  r.  Farmer,  1 
Taunt.  427. 

They  are  only  liable  as  a  security  for  the 
original  action  ;  therefore,  when  judgment  can- 
not be  had,  they  are  not  liable.  Anon,,  Lofft, 
645. 

To  what  Amonntl— By  Eeg.  Gen.  H.  T.  16 
Vict.  r.  109,  bail  shall  only  be  liable  to  the  sum 
sworn  to  by  the  affidavit  of  debt  and  the  costs 
of  suit,  not  exceeding  in  the  whole  the  amount 
of  their  recognizance. 

This  means  the  sum  mentioned  in  the  order  to 
hold  to  bail,  and  indorsed  on  the  capias  and 
costs.  Jonas  v.  Tejyper,  28  L.  J.,  Q.  B,  85 ;  5 
Jur.,  N.  S.  545. 

Bail,  having  made  default  and  then  rendered* 
their  principal,  are  liable,  in  an  action  on  the 
bail-bond,  for  the  debt  and  costs,  unless  proceed- 
ings are  stayed,  as  they  may  be,  by  order  of  a 
judge,  on  payment  of  costs;  but  if  such  an 
onler  is  not  taken  advantage  of  until  judgment 
is  signed,  the  bail  can  have  no  relief.  Jail  irks 
V.  Costar,  28  L.  J.,  Ex.  209. 

The  liability  of  bail  upon  a  recognizance 
given  in  an  action  is  neither  destroyed  nor  ex- 
tended by  inserting  in  the  declaration,  under  an 
order  to  amend,  new  causes  of  action  not  in- 
cluded in  the  writ,  and  increasing  the  claim  of 
damages.  Taylor  v.  Wilkinson,  5  X.  &  M.  189  : 
1  H.  &  W.  451. 

The  bail  to  the  action  are  not  liable  to  pay  the 
costs  of  a  writ  of  error.  Yates  v.  Boughan,  6 
T.  R.  288  ;  S.  P.,  Afwn.,  Lofft,  520. 

A  plaintiff  held  the  defendant  to  bail  on  an 
original  writ ;  after  declaring,  he  amended  the 
declaration,  adding  fresh  counts.  He  recovered 
a  verdict  on  all  the  counts,  with  damages  as- 
sessed severally  on  each.  He  then  taxed  the 
costs  generally,  without  separating  those  incident 
to  the  new  counts  from  the  others  : — Held,  that 
the  bail  (though  liable  to  the  damages  recovered 
on  the  causes  of  action  mentioned  in  the  recog- 
nizance) were  not  liable  for  the  costs  incident  to 
the  new  counts,  and  that  the  plaintiff,  not  hav- 
ing separated  the  two  classes  of  costs,  cbuld  not 
recover  any  from  the  bail.  Taylor  v.  Wilkinson. 
6  A.  &  E.  533  ;  1  N.  &  P.  629  ;  2  Jur.  261. 


XIV.  DISCHARGE  OF  BAIL. 
1.  By  Render  of  Principal. 

Bail  who  have  not  jostified.] — Bail  who  are 
excepted  to,  and  do  not  justify  on  the  day  ap- 
pointed, cannot  afterwards  render  the  principal, 
being  thereby  out  of  court.  Hardtvick  v.  Blvck^ 
7  T.  R.  297  ;  S.  P.,  Bex  v.  Middlesex  QSherijff^^ 
7  T.  R.  527,  439. 

When  Bender  may  be  made.] — A  defendant 
who  entered  into  the  bond  with  two  sureties,  re- 
quired by  sect.  8  of  1  &  2  Vict.  c.  110,  is  in  the 
same  situation  as  if  he  were  at  large  on  bail,  and 
he  may  render  even  before  judgment  is  re- 
covered, according  to  the  practice  in  the  case  of 
a  defendant  on  bail.  Owston  v.  Ooates,  2  P.  & 
D.  485  ;  10  A.  &  E.  193  ;  3  Jnr.  434. 

Enlargement  of  Time.] — Time  was  enlarged 
for  bail  to  surrender  their  principal,  who  had  be- 
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come  a  baxJampt,  for  the  pnrpoee  of  his  examina- 
tion. Mavde  v.  Jotoett,  3  East,  145  ;  S,  P.,  Offley 
V.  DieUm,  6  M.  &  S.  348  ;  Glendining  v.  Robin- 
ton,  1  Taunt.  320. 

Where  a  defendant*  became  bankrupt  after 
action,  the  court  enlarged  the  time  for  him  to 
surrender  in  discharge  of  his  bail,  until  a  fort- 
night after  he  had  finished  his  last  examination. 
Slead  V.  Yatet,  3  M.  &  P.  272. 

In  the  case  of  a  London  as  well  as  a  country 
commission,  the  court,  on  behalf  of  bail,  will,  to 
prerent  inconvenience,  allow  the  time  for  the 
render  to  be  enlarged.  Rnston  v.  Greeny  2  D.  P. 
C.  617  ;  K  P.,  Waugh  v.  Ashford,  1  Scott,  167  ; 
1  Bing.,  N.  C.  294  ;  3  D.  P.  C.  123. 

The  time  for  rendering  a  bankrupt  will  be  en- 
laiged  by  the  court,  notwithstanding  11  Geo.  4 
&  1  Will.  4,  c.  70,  8.  21,  authorising  the  render  of 
defendants  in  discharge  of  bail  to  the  county 
prison.  UarrU  v.  Alcock,  I  D.  P.  C.  568  ;  2  C. 
&J.  486;  2Tyr.  418. 

Bail  sfaiall  have  time  to  render,  after  a  writ  of 
error  brought  by  the  principal.  Caj/ron  v. 
Archer,  1  Burr.  334. 

The  tinae  was  refused  to  be  enlarged  for  bail 
to  render  their  principal,  On  an  affidavit  that  he 
was  a  lunatic  :  it  not  appearing  that  he  was  in 
such  a  state  as  to  occasion  any  immediate  peril 
of  life,  either  to  himself  or  those  about  him. 
Cock  V.  Bell,  13  East,  355. 

So,  on  an  affidavit  that  he  could  not  be  re- 
moved without  endangering  his  life.  JVynn  v. 
Petty,  4  East,  102  ;  S.  P.,  Xightingale  v.  Lowry, 
4  East,  102,  n. ;  Warringto^n  v.  Sammell,  10 
Moore,  170. 

The  court  will  allow  time  to  the  bail  to  render 
their  principal,  where,  the  principal  being  in 
custody,  under  process  of  another  court,  it  ap- 
pears, on  the  return  made  to  a  habeas  corpus, 
issued  by  the  bail,  in  order  to  render  him,  that 
he  cannot  be  removed  out  of  such  custody  with- 
out danger  to  his  life,  and  that  such  impossibility 
still  continues.  Wijutanley  v.  Gaittkellj  6  East, 
389. 

Defendant  in  Criminal  Custody.] — Where  a 
defendant  is  in  the  criminal  custody  of  £.  B., 
the  court  of  C.  P.  will  not  interfere  summarily 
to  procure  him  to  be  rendered  in  discharge  of 
his  bail.  Ourrie  v.  Kinnear,  1  B.  &  P.  23  ; 
8,  P.,  Bennett  v.  Same,  3  Moore,  259. 

But  the  Ck>urt  of  Exchequer  allowed  the  time 
to  be  enlarged  for  bail  to  render  their  principal, 
for  a  week  after  the  expiration  of  the  term  of 
Ms  imprisonment  in  a  county  gaol,  under  a  con- 
viction and  sentence  for  a  misdemeanor.  Ash- 
mre  v.  Fletcher,  M'Clel.  252 ;  13  Price,  523 ; 
S.  P.,  Rouch  V.  Boucher,  10  Price,  104. 

Where  a  defendant,  subsequently  to  arrest,  and 
before  perfecting  special  bail,  was  committed  to 
criminal  custody,  in  which  he  remained  awaiting 
the  decision  of  the  judges  on  a  point  of  law 
arising  out  of  his  defence  on  the  criminal  charge, 
the  court  refused  to  enlarge,  till  the  opinion  of 
the  judges  should  have  been  delivered,  the  time 
for  perfecting  special  bail,  or  to  permit  the 
sheri^s  bail  to  render  him.  Joyce  v.  Pratt,  6 
Bing.  377  ;  4  M.  &  P.  65. 

But  granted  an  enlargement  for  four  days.  Ih, 

The  court,  on  the  application  of  bail,  granted 
a  habeas  corpus  to  the  sheriff  in  whose  custody 
the  defendant  was  under  a  charge  of  felony,  to 
bring  him  up,  in  order  that  he  might  be  surren- 
dered.   Sharp  V.  Sheriff,  7  T.  R.  226. 


The  court,  on  application  by  the  bail  of  a  d&> 
fendant,  who  was  in  custody  on  a  charge  of  ob- 
taining money  upon  false  pretences,  will  grant  a 
habeas  corpus  to  the  gaoler,  to  bring  him  up,  ih 
order  that  he  may  be  rendered  in  discharge  of 
his  bail.    Daniel  v.  Tlumijyson,  15  East,  78. 

The  court  will  enlarge  the  time  for  bail  to 
render  a  defendant  who  is  under  imprisonment 
in  a  county  gaol  upon  a  conviction  for  libel, 
until  a  week  after  the  imprisonment  under  the 
sentence  has  expired ;  not  until  a  week  after  the 
term  for  which  he  was  sentenced  to  be  impri- 
soned. Campbell  v.  Ackland,  1  C.  &  M.  73  ;  1 
D.  P.  C.  635  ;  3  Tyr.  230. 

Where  a  man  was  convicted  of  setting  fire  to 
his  house,  and  sentenced  to  be  imprisoned,  the 
court  gave  the  bail  time  to  render  during  the 
period  of  his  imprisonment.  Rex  v.  Fcarne,  1 
Marsh.  170,  n. 

One  who  was  committed  to  Newgate,  by  com- 
missioners of  bankruptcy,  for  not  answering  satis- 
factorily to  certain  questions,  must,  for  the  pur- 
pose of  being  surrendered  by  his  bail  in  a  civil 
suit,  be  brought  up  by  habeas  corpus,  issued  on 
the  crown  side  of  the  court,  on  which  side  also 
must  be  taken  the  subsequent  rule  for  his  sur- 
render in  the  action,  his  commitment  pro  form& 
to  the  marshal,  and  his  recommitment  to  New- 
gate, charged  with  the  several  matters.  Taylor's 
ease,  3  East,  232. 

Defendant  in  other  Cnitodj.] — Where  a  man 
was  held  to  bail  in  a  civil  action,  and  was  after- 
wards committed  to  the  custody  of  the  sheriff 
upon  an  extent :  the  court,  on  an  application  by 
the  bail  for  relief,  held,  that  although  they  could 
not  allow  an  exoneretur  to  be  entered  without 
the  consent  of  the  crown,  they  would  give  the 
bail  time  for  surrendering  the  defendant.  Uody- 
son  V.  Temple,  1  Marsh.  166  ;  5  Taunt.  503. 

It  is  no  objection  to  a  motion  on  the  part  of 
bail  to  enlarge  the  time  for  rendering  the  prin- 
cipal, on  good  grounds,  (as  that  the  defendant  is 
in  custody  quasi  criminal,)  that  the  bail  have 
not  justified.  Tinson  v.  White,  1  Price's  P.  C. 
156. 

A  defendant  being  in  custody  of  a  messenger, 
under  an  order  of  the  secretary  of  state,  for  the 
purpose  of  being  sent  out  of  the  kingdom,  by 
virtue  of  the  Alien  Act,  43  Geo.  3,  c.  165,  the 
court  refused  to  issue  a  habeas  corpus  on  the 
application  of  his  bail  to  bring  him  up,  that  they 
might  render  him  in  their  own  discharge,  on 
account  of  the  public  inconvenience,  and  of  the 
probable  risk  of  his  passage,  which  had  been 
taken  in  a  ship  immediately  about  to  sail  to  his 
destined  port.    Folekin  v.  Critico,  13  East,  457. 

So,  because  of  the  unwarrantable  arrest  and 
detention  of  the  principal  as  a  prisoner  of  war 
by  a  foreign  enemy.  Grant  v,  Fagan,  4  East, 
189  ;  1  Smith,  12. 

Mode  of  Bender.] — Where  a  sheriff  has  put  in 
bail  above  in  order  to  render,  and  has  obtained  a 
judge's  order  for  rendering  at  the  instance  of 
himself  and  his  bail,  that  order  will  not  be  re- 
scinded, though  it  might  be  amended  by  striking 
out  all  which  shewed  it  to  be  granted  at  the 
sheriff's  instance.     Green  v.  Jacobs,  3  Tyr.  231. 

A  render  may  be  made  by  the  party  himself, 
and  without  an  attorney.  Nethersole's  bail,  2 
Chit.  99. 

Kotiee  of  Bender.] — ^The  render  is  not  com- 
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plete  or  effectual  till  notice  sei-ved.     Rex  v. 
London  iSh^riffs)y  1  Price,  338. 
^  On  notice  of  render  being  given  to  the  plain- 
tiff  or   his   attorney    all    further   proceedings 
against  the  bail  are  to  cease.    Anon.^  1  Chit.  128. 

Where  writs  of  summons  were  served  on  the 
bail,  after  notice  of  the  render  of  their  principal : 
— Held,  that  the  service  was  irregular.  Letv^a  v. 
Grimgfone,  5  D.  P.  C.  711  ;  W.,  W.  &  D,  357  :  1 
Jur.  514. 

The  render  of  the  principal,  and  notice  thereof, 
by  bail,  do  not  operate  as  a  stay  of  proceedings, 
unless  the  costs  of  writ  and  service  thereof,  are 
paid.     Horn  v.  Whitcomhe,  5  D.  P.  C.  328. 

Where,  after  due  notice  of  render  of  the  prin- 
cipal, the  plaintiff  still  proceeded  against  the 
bail  in  an  action  upon  the  recognizance,  because 
no  offer  was  made  by  them  to  pay  the  costs  in 
the  suit  against  them,  nor  any  rule  obtained  by 
them  to  stay  proceedings  in  the  action  against 
them  on  payment  of  costs : — Held,  that  the  sub- 
sequent proceedings  were  irregular,  being  con- 
trary to  the  rule  of  court,  T.  T.  1  Anne,  which 
says,  that,  on  such  notice  of  render,  all  further 
proceedings  against  the  bail  shall  cease.  Byrne 
V.  Affuilar,  3  East,  306. 

The  court,  upon  payment  of  costs,  entered  an 
exoneretur  on  the  bail-piece  after  execution 
against  the  bail,  where  the  defendant  in  the 
original  action  was  rendered  in  due  time,  but  no 
notice  of  the  render  had  been  giyen  until  the 
goods  of  the  bail  had  been  taken  in  execution. 
Thorn  v.  Hutchinson,  4  D.  &  R.  712 ;  3  B.  &  C. 
112. 

Bight  of  BaU  to  take  Principal.]— Special  bail 
in  the  superior  courts  have  a  right  to  take  their 
principal  into  custody  at  any  time,  and  render 
him  in  discharge  of  themselves.  Hex  v.  Huqh-s, 
3  C.  &  P.  373.  "^ 

A  person  may  assist  bail  in  taking,  and  may 
lawfully  detain,  the  principal,  although  the  bail 
do  not  continue  present.  Pyewell  v.  Stow,  3 
Taunt.  425. 

Bail  cannot  take  their  principal  on  a  Sunday 
in  order  to  render  him.  Brookes  v.  Warren,  2 
AV.  B.  1273.  ' 

A  bankrupt  may  be  taken  by  his  bail  for  the 
purpose  of  rendering  him,  notwithstanding  his 
privilege  from  arrest,  and  if  they  neglect  to  take 
him  they  may  be  fixed.  Payne  v.  Sucncer,  6  M. 
&  8.  237.  ^ 

Bail  above  may  justify  the  breaking  and  enter- 
ing the  house  of  A.  (the  outer  door  being  open), 
in  which  the.  principal  resides,  in  order  to  seek 
for  him,  for  the  purpose  of  rendering  him  :  such 
a  justification  is  good  without  averring  that  the 
principal  was  in  the  house  at  the  time.  Sheers 
V.  Brooks,  2  H.  Bl.  120. 


2.  By  Bankbuptcy  op  Pbincipal. 

GeneraUy.]— When  a  defendant  obtained  his 
certificate  under  a  commission  before  the  trial, 
but  did  not  plead  it  puis  darrein  continuance, 
the  court  ordered  an  exoneretur  to  be  entered  on 
the  bail-piece.  Todd  v.  MaxfieXd,  6  D.  &  R.  258  : 
3  B.  &  C.  222. 

Where  the  principal  and  bail  both  became 
bankrupts,  the  court  ordered  them  to  be  relieved 
on  motion,  without  pleading,  though  the  bail- 
bond  had  been  ordered  to  stand  as  a  security. 
Streeter  or  Slater  v.  Scott,  2  D.  P.  C.  362 ;  2  C 


M.  &  R.  476  ;  S,  C,  nom.  Slatter  v.  Stacey,  4  Tvr. 
372. 

Where  a  defendant  obtained  his  certificate  as 
a  bankrupt  after  issue  joined,  and  before  trial, 
but  did  not  plead  it  puis  darrein  continuance, 
and  the  plaintiff  proc(^ed  to  trial,  and  obtained 
judgment,  the  court  refused  to  order  an  exone- 
retur to  be  entered  on  the  bail-piece,  although 
the  plaintiff's  attorney  knew  before  the  trial 
that  the  defendant  had  got  his  certificate  ; 
because  the  bail  were  still  in  a  condition  to 
render  the  defendant.  Humphries  v.  Knight, 
4  M.  &  P.  370  ;  6  Bing.  669. 

Where  a  defendant  becomes  bankrupt  and  ob- 
tains his  certificate,  but  omits  to  plead  it,  and 
his  bail  become  fixed,  the  court  will  not  set  aside 
the  proceedings  on  motion.  Clarlte  v.  Hoppe, 
1  Rose,  363  ;  3  Taunt.  36. 

After  the  bankruptcy  of  a  defendant,  the 
plaintiff  may  sue  out  a  ca.  sa.,  and  proceed  under 
it  to  fix  the  bail.  Payjie  v.  Spencer,  6  M.  &  S. 
231. 

Where  the  principal  debtor  is  entitled  to  be 
discharged,  if  rendered  on  the  ground  that  the 
plaintiff  has  proved  under  a  fiat  which  was  sub- 
sequently issued  against  the  debtor,  and,  there- 
fore, had  elected  to  relinquish  the  action,  the 
sureties  are  equally  entitled  to  summary  relief 
on  motion,  in  case  they  are  sued  on  the  bond  by 
the  plaintiff.  Geike  v.  Hewson,  4  M.  &  G.  618  ; 
6  Scott,  N.  R.  484. 

To  scire  facias  against  bail  upon  their  recogni- 
zance, it  is  competent  to  a  defendant  to  plead  in 
bar  against  issuing  execution,  that,  before  issuing 
the  alias  writ  of  sci.  fa.  the  plaintiff  became 
bankrupt,  and  a  commission  issued  against  him, 
on  which  he  was  declared  a  bankrupt  before  tbe 
return  of  the  writ,  and  his  effects  assigned  to  the 
provisional  assignee,  who  was  entitled  to  sue 
the  defendants.  Kinnear  v.  Tarrant,  15  East, 
622  ;  1  Rose,  350. 

Bail  being  fixed  with  the  debt,  and  having 
paid  it,  sue  the  principal  and  obtain  the  judg- 
ment, after  a  commission  of  bankruptcy  has  is- 
sued against  him,  but  before  he  has  obtained  his 
certific^ite ;  after  he  obtains  it,  the  bail  in  the 
second  action  apply  to  be  exonerated,  on  the 
ground  that  the  plaintiffs,  the  bail  in  the  original 
action,  might  prove  their  debt  under  the  com- 
n^ion,  by  virtue  of  49  Geo,  3,  c.  121,  s.  8.  The 
court  refused  to  interfere  summarily,  but  left  the 
bail  to  an  audita  querelA.  Heuoes  v.  Mott,  2 
Marsh.  37,  192  ;  6  Taunt.  329  ;  2  Rose,  455, 

But  if  a  plaintiff,  after  judgment  obtained, 
proved  his  debt  under  a  commission  of  bankruptcy, 
sued  out  against  the  defendant,  and  also  pro- 
ceeded against  the  bail,  the  bail  were  thereby 
entitled  to  their  discharge,  under  49  Geo.  3,  c. 
121,  s.  14  ;  and  the  court  will  discharge  them  on 
motion.  Zinging  v.  Comyn,  2  Taunt.  246  ;  1 
Rose,  116. 

At  wliat  time  Certifloate  obtained.]— The  bail 
are  entitled  to  be  discharged,  upon  their  bank- 
rupt principaPs  obtaining  his  certificate,  before 
the  time  allowed  to  them  by  the  indulgence  of 
the  court  for  rendering  their  principal  is  out. 
Mannin  v.  Partridge,  14  East,  699 ;  S,  /*., 
Thackrey  v.  Turner,  1  Moore,  467  ;  8  Taunt.  28. 

Bail  may  apply  to  enter  an  exoneretur,  if  the 
principal  has  become  bankrupt,  at  any  time  be- 
fore they  are  actually  fi±ed.  Moorby  v.  Gadge^ 
2  Chit.  104. 

Where  the  principal  became  bankrupt,  and  on 
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the  same  day  that  ho  obtained  his  certificate,  but 
before  the  rising  of  the  court,  the  bail  were  fixed 
on  scire  facias  : — Held,  that  the  bail  had  till  the 
rising  of  the  court  on  that  day,  before  they  could 
be  actually  fixed  ;  and  on  payment  of  costs  the 
court  ordered  an  exoneretur  to  be  entered  on  the 
bail-piece.  Johnson  v.  Linsey,  2  D.  &  R.  385  ;  1 
B.  k  C.  247. 

If  a  defendant  against  whom  judgment  has 
been  recovered  afterwards  become  bankrupt,  and 
obtain  his  certificate  within  fourteen  days  of  the 
service  of  process  upon  his  bail,  the  bail  are  en- 
titled to  nave  proceedings  stayed,  though  no 
notice  is  given  to  the  plaintiff  or  application 
made  to  stay  such  proceedings,  till  after  the  ex- 
piration of  the  fourteen  days.  Janes  v.  Ellis,  1 
A.  &  E.  382. 


3.  By  LuNAtJY  OP  Principal. 

Bail  are  not  discharged  by  a  commission  of 
lunacy  having  issued  against  the  principal. 
Anon.f  Lofft  617. 

The  court  refused  to  enter  an  exoneretur  on 
the  bail-piece,  on  the  ground  that  the  principal 
was  a  lunatic,  and  that  the  marshal  had  refused 
to  receive  him  into  his  custody.  Anderson* s  hail, 
2  Chit.  104. 

Even  where  a  defendant  became  a  lunatic, 
after  the  commencement  of  the  action.  Ibhotso-n 
V.  Galway  (^Lord),  6  T.  R.  133. 

4.  By  Principal  bbcominq  Privileged. 

Bail  are  discharged  by  the  defendant  becoming 
a  member  of  the  House  of  Commons.  Lan^  ridge 
V.  Flood,  1  Tidd's  Prac.  293. 

So,  by  his  succeedi^ig  to  a  peerage.  Trinder 
V.  Shirley,  1  Dougl.  45. 

An  unprivileged  person  in  custody  in  execu- 
tion, elected  a  member  of  parliament,  is  entitled 
to  his  discharge  on  motion  ;  and,  therefore,  bail 
may  have  an  exoneretur  entered  on  the  bail-piece, 
if  the  privileged  person  is  elected  between  per- 
fecting bail  and  final  judgment.  Phillips  v. 
Wellesley,  1  D.  P.  C.  9. 

5.  By  Death  op  Principal. 

If  the  principal  die  after  the  return  of  a  ca.  sa. 
and  before  the  return  be  filed,  the  bail  are  fixed, 
and  the  court  will  not  stay  the  filing  of  the  re- 
turn in  favour  of  the  bail.  Rawlinson  v.  Gun- 
Stan,  6  T.  R,'  284;  S.  P.,  Field  v.  Lodge,  3 
Dougl.  410. 

If  a  principal  die  after  the  return  of  a  ca.  sa., 
although  his  death  happen  before  suing  forth  the 
first  sci.  fa.,  the  bail  are  fixed  in  point  of  law,  the 
sci-  fa.  being  only  an  indulgence  of  the  court. 
Filewood  v.  Popplewell,  2  Wils.  61,  65. 

6.  By  taking  a  Cognovit. 

A  cc^ovit  by  the  principal,  without  notice  to 
the  bail,  does  not  of  itseli  discharge  the  baU. 
Hodgson  v.  Nugent,  5  T.  R.  277. 

Unless  time  is  thereby  given.  Stevenson  v. 
Jtoehe,  9  B.  &  C.  707  ;  S,  C,,  nom.  Steverison  v. 
Crease,  4  M.  &  R.  561. 

But  if  a  plaintiff  accepts  from  the  principal 
defendant  a  cognovit,  whereby  he  gives  him  time 
for  payment  by  instalments,  he  thereby  dis- 
chAiges  the  bail,  unlesB  they  are  parties  to  the 


arrangement.  Bowsfield  v.  Tower,  4  Taunt. 
456. 

And  if  a  plaintiff  takes  a  cognovit,  payable  by 
instalments,  and  postponing  the  payment  of  any 
instalment  to  a  lat^r  date  than  the  time  when 
the  plaintiff  could,  with  diligence,  have  ob> 
tained  judgment  and  execution,  the  bail  are 
discharged.  Croft  v.  Johnson,  5  Taunt.  319  ;  1 
Marsh.  59. 

Where  a  plaintiff,  with  the  consent  of  the  bail 
to  the  sheriff,  took  a  cognovit  with  a  stay  of  exe- 
cution for  a  month : — Held,  that  although  the 
bail  continued  liable,  the  debt  not  having  been 
paid,  yet  the  plaintiff  could  not  take  pix)ceedings 
against  them  \vithout  giving  them  notice  that  the 
cognovit  was  unsatisfied.  Clift  v.  Gyr,  9  B.  &  C. 
422  ;  *SL  P.,  Charlvton  v.  Morris,  6  Ring.  427  ;  4 
M.  &P.  114. 

A  defendant,  with  consent  of  bail,  gave  a  cog- 
novit with  stay  of  execution.  He  omitted  to  pay 
when  the  time  had  elapsed.  The  plaintiff  not 
having  given  the  bail  notice  of  this  : — Held,  that 
he  could  not  proceed  against  them  half  a  year 
afterwards,  upon  the  defendant's  death.  Su  rman 
V.  Bruce,  4  M.  &  Scott,  184  ;  2  D.  P.  C.  777  ;  10 
Ring.  434. 

The  bail  are  discharged  by  the  defendant's 
giving  a  cognovit  for  the  payment  of  debt  and 
costs.     Farmer  v.  Thorley,  4  B.  &  A.  91. 

A  warrant  of  attorney  to  pay  by  instalments 
discharges  the  sheriff.  Brown  v.  Neav?,  Wightw. 
121. 

So,  also,  a  cognovit.  Rex  v.  Surrey  (^SJieriff) 
1  Taunt.  159. 


7.  By  Part  Levy  in  Execution. 

A  plaintiff  may  sue  out  a  fi.  fa.  against  the 
principal,  and  levy  part  of  the  debt,  and  after- 
wards sue  out  a  ca.  sa.  as  to  the  residue,  and 
charge  the  bail.  Stevenson  v.  RoeJw,  9  B.  k  C. 
707  ;  S.  C,  nom.  Stevenson  v.  Crease,  4  M.  &  R. 
561. 

It  is  no  ground  for  setting  aside  an  execution 
issued  against  bail,  that  the  plaintiff  has  accepted 
a  composition  from  the  defendant,  and  suspendeil 
the  execution  of  a  ca.  sa.  which  had  been  issued 
against  him,  though  it  were  without  the  know- 
l^ge  or  consent  of  the  bail.  Brickwood  v.  Annis, 
1  Marsh.  250  ;  5  Taunt.  614. 

A  plaintiff  sued  out  a  ca.  sa«  against  a  princi- 
pal, who  having  put  in  bail,  became  bankrupt, 
and  obtained  his  certificate ;  he  afterwards 
agreed  to  accept  a  composition,  provided  all  the 
creditors  would  accept  the  same,  of  which  the 
bail  had  no  notice : — Held,  that  the  ca.  sa. 
against  the  principal  must  be  set  aside,  and  that 
as  the  bail  lutd  not  applied  to  enter  an  exonere- 
tur on  the  bail-piece  until  after  execution  had 
been  levied  on  them,  they  could  only  be  relieved 
on  payment  of  costs.  TJvaekrey  v.  Turner,  1 
Moore,  457  ;  8  Taunt.  28  ;  S,  P.,  Mannin  v.  Par- 
tridge, 14  East,  599. 


8.  By  Arrangement  with  Principal. 

Where  a  plaintiff  receives  bills  of  exchange 
from  a  defendant  with  an  agreement  that  he  shall 
not  be  precluded  from  proceeding  while  the  bills 
are  running,  the  bail  are  not  thereby  discharged. 
Melvil  v.  Glendining,  7  Taunt.  126. 

Bail  are  discharged  by  time  being  given  to 
their  principal  without  their  consent,  although 
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they  may  not  have  been  damnified.  Manning- 
tan  V.  Beare,  4  D.  P.  C.  266. 

Bail  knowing  of  an  agreement  to  giye  time 
must  apply  for  relief  immediately  on  being  served 
with  process.  Vernon  v.  Turley^  4  D.  P.  C.  660  ; 
1  M.  &  W.  316. 

A  mere  honorary  obligation  on  the  part  of  a 
plaintiff  not  to  press  a  defendant  for  payment  of 
debt  and  costs  is  not  such  an  indulgence  to  him 
as  will  release  his  bail.  Ladhrook  v.  JTewett,  1 
D.  P.  C.  488. 

If  a  plaintiff  by  an  agreement  with  a  defendant 
expedites  his  remedy  against  him,  the  bail  are 
not  thereby  released.    lb. 

Time  was  given  by  a  plaintiff  to  the  defendant 
without  the  knowledge  of  the  baiL  Subsequently, 
a  consent  for  "  further  time  "  was  obtained  from 
the  bail  : — Held,  that  this  operated  as  a  waiver 
of  the  original  irregularity.  Spyer  v.  Curper^ 
5  D.  P.  C.  448  ;  M.  &  H.  47  ;  1  Jur.  137. 

Bail  are  not  discharged  by  time  being  given  to 
a  principal,  within  the  limits  in  which  regularly 
final  judgment  could  be  obtained  against  him, 
although  the  plaintiff  might  have  signed  final 
judgment  by  tne  order  of  a  judge  at  an  earlier 
period.  Whitfield  v.  Hodgei,  1  M.  &  W.  679  ;  2 
Gale,  127. 

Where,  in  the  course  of  a  cause,  an  order  was 
made  for  taking  the  bill  on  which  the  action  was 
brought,  and  which  by  mistake  was  drawn  up  as 
a  stay  of  proceedings  : — Held,  that  the  bail  could 
not  avail  themselves  of  that  order,  as  a  giving  of 
time,  so  as  to  discharge  them.  Woosmun  v. 
Wood,  1  D.  P.  C.  681. 


9.  Bt  otheb  Meaivs. 

A  plaintiff,  having  obtained  bail  to  his  action, 
sued  in  equity  for  the  same  cause,  and  being  put 
to  his  election  by  the  court  of  equity,  elected  to 
proceed  there,  and  a  perpetual  injunction  went 
not  to  proceed  at  law  : — Held,  that  this  was  no 
ground  for  discharging  the  bail.  Ilorileyy,  Wal- 
stab,  7  Taunt.  235  ;  2  Marsh.  548. 
.  The  court  permitted  an  exoneretur  to  be 
entered  on  the  bail-piece,  the  defendant  being 
under  sentence  of  transportation  for  a  felony. 
Wood  V.  Mitchell,  6  T.  B.  247. 


10.  APPLICATIOIf  FOB  DiSCHAROE. 

Bail  excepted  to,  but  not  struck  off  the  bail- 
piece,  may  apply  for  an  exoneretur.  Humphry 
V.  Leite,  4  Burr.  2107. 

In  order  to  exonerate  bail  excepted  to,  his 
name  must  be  struck  out  of  the  bail-piece.  Fulke 
V.  Bourke,  1  W.  Bl.  462. 

After  bail  put  in  and  justified,  and  demand  of 
plea  with  time  allowed  for  pleading,  it  is  too  late 
to  move  to  enter  an  exoneretur  on  the  bail-piece, 
on  the  ground  that  the  plaintiff  has  not  decltu^ 
on  the  cause  of  action  which  he  swore  to  in  his 
affidavit.  Knight  v.  Borsy,  1  B.  &  B.  48.  And 
see  Ward  v.  Forrest,  2  D.  &  R.  250  ;  1  B.  &  C. 
149. 

Irregularities  in  the  conduct  of  aca.sa.  against 
the  principal  may  be  objected  to  on  motion,  in 
proceedings  under  a  sci.  fa.  against  the  bail,  as 
well  as  by  plea.  Goldney  v.  Laporte,  2  B.  N.  C. 
456  ;  4  D.  P.  C.  639  ;  2  Soott,  670. 

Where  bail  would  be  fixed  by  an  indulgence 
gpranted  by  the  court,  such  terms  will  be  imposed 
upon  the  plaintiff  as  will  give  the  bail  an  oppor- 


tunity of   freeing   himself   from  his  liabilitT. 
Bradley  v.  Bailey,  3  D.  P.  C.  111. 

A.  had  arrested  B.,  who  put  in  bail.  A  sum- 
mons was  afterwards  obtained  by  the  defendant's 
attorney  for  entering  an  exoneretur  on  the  bail- 
piece.  The  clerk  to  the  agent  of  the  plaintiff's 
attorney  gave  his  consent,  not  knowing  that  the 
defendant  was  at  that  time  a  merchant  residing 
abroad ;  the  exoneretur  was  accordingly  entered. 
The  court,  having  granted  a  rule  nisi  calling  on 
the  defendant  to  shew  cause  why  the  judge's 
order  should  not  be  rescinded  and  the  exoneretur 
entered  upon  the  bail-piece  be  struck  out,  made 
that  rule  absolute  on  payment  of  costs.  Firth 
v.  HarrU,  8  D.  P.  C.  437. 


XV.  PROCEEDINGS  AGAINST  BAIL. 

Ca.  la.  against  Principal.] — In  order  to  charge 
the  bail,  a  ca.  sa.  against  the  original  defendant 
must  be  in  the  sheriff's  ofiice  four  days  before  the 
return-day,  exclusive  of  the  day  when  it  is  lodged, 
and  of  the  return  day  ;  and  an  intervening  Sun- 
dav  is  not  to  be  reckoned  one  of  the  four  days. 
Fumell  V.  Smith,  7  B.  &  C.  693  ;  S,  P.,  Howard 
V.  Smith,  1  B.  &  A.  528. 

It  is  no  objection  to  a  ca.  sa.,  to  fix  bail,  that 
some  of  the  days  during  which  the  ca.  sa.  lay  in 
the  sheriff's  office  were  half  holidays.  Rigbye, 
Ex  parte,  6  N.  &  M.  773  ;  S,  P.,  nom.  Armitage 
V.  Big  bye,  5  A.  &  E.  76. 

Scire  facias  on  recognizance  of  bail.  Plea,  no 
ca.  sa.  duly  issued,  lodged  and  returned.  Repli- 
cation, ca.  sa.  issued  and  returned  non  est 
inventus.  Rejoinder,  that  the  ca.  sa.  did  not  lie 
in  the  sheriff's  office  four  days  exclusive  of  the 
day  it  was  lodged,  the  return-day,  and  an  inter- 
vening Sunday : — Held,  that  the  rejoinder  was 
bad.  Sandon  v.  Proctor,  7  B.  &  C.  800  ;  S.  P,, 
Elliot  V.  Lane,  1.  Wils.  334. 

The  want  of  a  ca.  sa.  is  not  an  irregularity, 
but  matter  of  substance,  of  which  the  bail  can 
only  take  advantage  by  plea.  Ph  ilpot  v.  Manvel, 
6  D.  &  R.  615. 

A  defendant  having  put  in  and  perfected  bail, 
a  ca.  sa.  was  lodged  and  returned  non  est  inventus, 
and  proceedings  being  had  against  the  bail,  they 
rendered  the  principal  in  time :  the  defendant 
was  then  bailed  again  and  discharged  :— ^Held, 
that  proceedings  could  not  be  had  against  the 
last  bail  without  taking  out  a  fresh  ca.  sa. 
ThacUray  v.  Harris,  1  B.  &  A.  212. 

Where,  before  the  granting  of  a  rule  nisi  for  a 
new  trial,  a  ca.  sa.  has  been  returned  non  est  in- 
ventus, the  plaintiff  may,  after  the  discharge  of 
that  rule,  proceed  immediately  against  the  bail. 
Rigbye,  Ex  parte,  6  N.  &  M.  773  ;  8,  C,  nom. 
Armitage  v.  Bigbye,  5  A.  &  E.  76. 

Where  proceedings  have  been  taken  against 
the  bail,  affidavits  in  support  of  an  application 
to  set  aside  the  ca.  sa.  are  properly  intitled,  both 
in  the  original  action,  and  in  that  against  the 
bail.     Pocock  v.  Capperton,  1  H.  &  H.  334. 

The  court  would  set  aside  proceedings  against 
bail,  if  the  ca.  sa.  were  tested  of  a  term  prior  to 
that  in  which  judgment  was  signed  against  the 
principal.     Oauler  v.  Jolley,  1  H.  Bl.  74. 

A  return  of  non  est  inventus,  procured  by  the 
plaintiff  against  the  principal,  in  order  to  found 
proceedings  against  the  bail,  is  irregular,  if  the 
principal  was  at  the  same  time  in  custody  of  the 
same  sheriff  who  made  the  return,  though  at  the 
suit  of  another  person  ;  and  the  subsequent  pro- 
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ceedings  against  the  bail  will  be  set  aside. 
Burks  T.  Maine,  16  East,  2. 

So,  if  a  plaintiff  procured  a  ca.  sa.  against  the 
defendant  to  be  retamed  non  est  inrentds,  know- 
ing that  he  was  in  custody  of  the  sheriff,  although 
by  a  different  name.  Briggg  v.  JtichardioHy  2 
D.  P.  C.  158. 

So,  where  the  principal  was  in  custody  of  the 
sheriff  upon  a  criminal  charge,  and  the  plaintiff 
knew  that  he  was  in  such  custody  at  the  time  of 
the  return.     Ward  v.  Brumjit,  2  M.  &  S.  238. 

By  Action.] — A  declaration  in  an  action  on  a 
recognizance  against  bail,  must  set  dut  for  whom 
the  defendant  was  bail,  and  in  what  sum.  Park 
V.  Yeatary,  1  Wils.  284. 

A  parol  agreement  to  giye  the  principal  time 
cannot  be  pleaded  in  bar  of  a  recognizance. 
Woodman  t.  Ford,  2  Jur.  11. 

A  plea  to  an  action  on  a  recognizance  of  bail, 
that  the  plaintiff  entered  into  an  agreement  with 
the  principal,  without  the  privity  of  the  bail,  to 
take  from  the  principal  goods  to  seciire  payment 
of  part  of  the  money  recovered,  and  that  such 
gooda  were  consigned  to  them  accordingly : — 
Held,  bad,  because  such  agreement,  by  parol, 
with  a  person  not  a  party  to  the  cause,  could  not 
be  pleaded  in  bar  of  such  an  action,  arising  on 
matter  of  record.  Bultecl  v.  Jarrold,  8  Price, 
467. 

By  Scire  Fadas— Form.]--A  sci.  fa.  against  bail 
might  have  been  sued  out  after  a  ca.  sa.  was 
returned,  though  not  regularly  filed  ;  and  the 
shortness  of  notice  to  the  bail  was  immaterial. 
ffunt  V.  Oijr,  1  W.  Bl.  393  ;  3  Burr.  1360. 

A  plaintiff  might  have  sued  out  a  sci.  fa.  against 
the  bail,  on  the  retum-day  of  the  ca.  sa.  against 
the  principal.     Shivern  v.  Brooks^  8  T.  K.  628. 

A  sci.  fa.  against  bail  need  not  have  been 
tested  on  the  return-day  of  the  ca.  sa.  Sandland 
V.  Claridge,  2  D.  P.  C.  115  ;  1  C.  &  M.  673 ;  3 
Trr.  804. 

It  might  have  been  tested  afterwards.     Ih. 

It  was  irr^^ular  in  a  sci.  fa.  to  state  the  bail  to 
have  been  put  in  on  a  day  previous  to  its  issuing. 
J^ea4fOck  v.  Bay,  3  D.  P.  C.  291. 

In  a  sci.  fa.  upon  a  recognizance  of  bail  taken 
before  a  conmiissioner  in  the  country,  it  was 
necessary  to  aver  that  the  recognizance  was 
transmitted  to,  and  inrolled  in  the  court  above, 
as  a  sci.  fa.  could  only  issue  on  a  matter  of  record, 
and  inrolment  was  essential  to  constitute  a  record. 
Larerty  v.  Dujffin,  1  Alcock  &  Napier,  296. 

Where  a  sci.  fa.  did  not  aver  any  record  upon 
which  it  was  founded,  the  proper  course  was  to 
demur  ;  a  plea  of  nul  tiel  record  was  improper. 
Ih, 


Pleadings — Deelaration.  ] — Where  a  plain- 


for  non  constat  but  that  B.,  who  wascomlemncd, 
has  paid  or  rendered.  WilliaiM  v.  Thiyrh'y,  4 
M.  &  S.  33. 


Pleat.] — The  bail  could  take  advantage 


tiff  issued  a  joint  sci.  fa.  against  A.  and  B.,  bail 
of  C.  and  D.,  upon  which  A.  only  was  summoned, 
B.  not  being  found,  and  A.  entered  an  appear- 
ance for  himself  only  : — Held,  that  a  declaration 
against  him  alone  was  irregular.  Saimhury  v. 
Prin^le,  10  B.  &  C.  751. 

Sci.  fa.  to  have  execution  for  damages  and 
costs  recovered  against  B.  upon  a  recognizance 
of  bail,  condition^  in  case  B.  and  K.  should  be 
condemned,  that  B.  and  K.  should  pay,  &c.,  or 
render  themselves,  the  plaintiff  alleged  that  B. 
and  K.  have  not  paid,  or  rendered  themselves, 
according  to  the  form  and  effect  of  the  recog- 
nizance : — Held,  that  the  breach  was  ill  assigned, 


of  a  mere  irregularity  in  a  sci.  fa.  by  pleading. 
Powdl  V.  Taylor,  2  Tidd's  Prac.  1182. 

A  writ  of  error  allowed,  though  not  returned, 
was  in  itself  a  supersedeas  ;  and  might  have 
been  pleaded  by  the  bail  to  have  been  issued  and 
allowed  after  the  issuing  and  before  the  return 
of  the  ca.  sa.  against  the  principal,  so  as  to 
avoid  proceedings  against  them  upon  the  recog- 
nizance of  bail,  prosecuted  after  a  return  by  the 
sheriff  of  non  est  inventus  made  {>ending  such 
writ  of  error.     Sampjton  v.  Brown,  2  East,  439. 

A  plea  of  the  bankruptcy  and  certificate  of 
the  principal  was  bad  to  a  sci.  fa.  on  a  recogni- 
zance. Beddome  v.  Holbrooke^  1  B.  &  P.  450,  n. ; 
S.  P.,  Donnelly  v.  Dunn,  2  B.  &  P.  45. 

To  a  sci.  fa.  against  bail  upon  their  recogni- 
zance, the  defendants  might  have  pleaded  in  bar 
against  the  execution,  that  the  plaintiff  became 
a  bankrupt,  and  a  commission  issued  against 
him,  on  which  he  was  declared  a  bankrupt  before 
the  return  of  the  writ,  and  his  effects  assigned 
to  the  provisional  assignee,  who,  before  plea 
pleaded,  assigned  to  the  assignee  under  the  com- 
mission,  who  was  entitled  to  sue  the  defendants. 
Kinmear  v.  Tarrant,  15  East,  622  ;  1  Bosc,  350. 

Staying  Proeeedings.] — A  writ  of  error  allowed 
is  a  supersedeas  in  law  to  all  further  proceedings 
in  the  court  below.  Miller  v.  Xewhald,  1  East, 
662  ;  S.  P.,  Sampson  v.  Brotcn,  2  Esp.  439. 

Where  a  ca.  sa.  is  returnable  against  the  prin- 
cipal on  a  particular  day,  before  which  a  writ  of 
error  is  allowed  and  served  ;  that  operates  as  a 
supersedeas  to  any  proceedings  against  the  bail, 
though  the  ca.  sa.  has  lain  four  days  in  the 
office  before  the  allowance  of  the  writ  of  error. 
Prrry  v.  Gimpbell,  3  T.  R.  390. 

Where  a  writ  of  error  is  allowed  before  the 
expiration  of  the  time  permitted  to  the  bail  to 
render  their  principal,  the  bail  are  entitled  to 
stay  the  proceedings  against  them  pending  the 
writ  of  error,  on  the  terms  of  undertaking  to 
pay  the  damages  recovered,  or  to  surrender  the 
defendant  within  four  days  of  the  determination 
of  the  writ,  if  determined  in  favour  of  the 
original  plaintiff.  Sprang  v.  Monpriratt,  11 
East,  316. 

If  proceedings  against  bail  be  stayed,  upon 
undertaking  to  pay  debt  and  costs  within  four 
days  after  affirmance  of  judgment,  it  means 
the  final  affirmance  of  it.  Kershaw  v.  Cart- 
icright,  5  Burr.  819. 

The  court  will  not  stay  proceedings  against 
the  bail,  pending  a  writ  of  error  on  the  judg- 
ment against  the  principal,  if  the  principal  has 
confessed  that  the  writ  of  error  is  brought  purely 
for  delay.    Pool  v.  Charnock,  8  T.  R.  79. 

Other  Cases.] — When  a  rule  to  set  aside  pro- 
ceedings for  irregularity,  and  to  stay  proceed- 
ings in  the  meantime,  is  obtained,  the  proceed- 
ings are  suspended  for  all  purposes  till  the  rule 
is  discharged.  Sicay'ne  v.  Crammond,  4  T.  R. 
176. 

Where  bail  is  put  in  above,  an  injunction  to 
stay  proceedings  against  the  principal  extends  to 
proceedings  against  the  baiL  Carte  v.  Carte^ 
Amb.  32. 
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XVI.  BAIL    ON    REMOVAL    FROM 
INFERIOR  COURTS. 

A  cause  was  removed  by  certiorari  from  the 
I^ord  Mayor's  Court.  The  defendant  paid  a  sum 
of  money  into  conrt  in  lieu  of  bail,  and  shortly 
afterwards  obtained  a  rule  for  security  for  costs, 
on  the  ground  that  the  plaintiff  resided  out  of 
England.  The  security  for  costs  was  never 
given,  and  a  period  of  nearly  two  years  elapsed 
without  any  proceeding  in  the  cause.  The 
court  made  absolute  a  rule  calling  on  the  plaintiff 
to  give  security  for  costs  within  a  fortnight, 
otherwise  the  defendant  to  be  at  liberty  to  take 
the  money  paid  in,  in  lieu  of  bail,  out  of  court. 
Tasitie  or  TasH  v.  Kennedy,  5  D.  &  L.  587  ;  2 
B.  C.  Rep.  278  ;  17  L.  J.,  Q.  B.  215 ;  12  Jur. 
854. 

Where  a  cause  has  l)ecn  removed  from  the 
Lord  Mayor's  Court  by  certiorari  on  the  part  of 
a  defendant,  and  the  plaintiff  serves  him  with  a 
rule  for  a  procedendo,  the  latter  has  a  right  to 
give  notice  of  justifying  his  bail,  which  he  has 
already  put  in,  and  of  which  he  has  given  notice, 
without  waiting  until  served  by  the  plaintiff 
with  a  rule  for  better  bail ;  and  if  the  plaintiff 
objects  to  such  a  notification,  he  is  bound  to 
attend  before  the  judge  when  the  bail  appears  to 
justify,  and  if  he  does  not,  and  the  bail  are 
allowed,  he  has  no  right  to  treat  the  rule  for  the 
allowance  as  a  nullity,  and  issue  a  procedendo. 
Scarnett  v.  Rice,  1  D.,  N.  S.  333. 

When  a  cause  had  been  removed  from  an 
inferior  court  by  habeas  corpus  at  the  defen- 
dant's instance,  and  no  further  steps  taken  on 
either  side  for  a  year,  the  plaintiff  might  apply 
ex  parte  for  a  procedendo  to  issue,  unless  bail  in 
the  Queen's  Bench  were  given  within  four  days. 
And  the  bail  below  cannot  move  to  set  aside 
such  procedendo  when  issued,  until  they  or  the 
defendant  have  put  in  bail  in  that  court. 
Jilanchard  v.  De  la  Orouee,  9  Q.  B.  869  ;  16  L. 
J.,  Q.  B.  181  ;  11  Jur.  283. 

The  customary  process  of  foreign  attachment 
in  the  city  of  London  is  not  equivalent  to  an 
arrest  on  mesne  process,  though  the  attachment 
can  only  be  dissolved  by  the  defendant  putting 
in  bail  or  rendering  himself  to  prison ;  and 
1  &  2  Vict.  c.  IIU,  does  not  affect  the  custom. 
Day  V.  Pavpierre,  7  D.  &  L.  12  ;  13  Q.  B.  802  ; 
18  L.  J.,  Q.  B.  270  ;  14  Jur.  40. 

The  general  rule,  that  where  an  action  against 
an  executor  is  removed  from  an  inferior  court, 
the  defendant  is  not  bound  to  put  in  special  bail, 
does  not  extend  to  the  case  of  an  inferior  court 
where  a  custom  of  foreign  attachment  exists 
which  can  only  be  dissolved  on  putting  in  special 
bail.  Bastow  v.  Grant,  13  Q.  B.  807  ;  21  L.  J., 
Q.  B.  377  ;  17  Jur.  299. 

Upon  the  removal  of  a  cause  by  certiorari 
from  the  Lord  Mayor's  Court,  the  defendant  is 
not  at  liberty,  under  7  &  8  Geo.  4,  c.  71,  s.  2,  to 
;)ay  money  into  court  in  lieu  of  putting  in  and 
perfecting  special  baU.  Morgan  v,  Pebrcr,  2 
Scott,  853. 


XVII.  BAIL  IN  ERROR  OR  ON  APPEAL. 

When  neeetsary.] — It  is  not  necessary  for  a 
plaintiff  in  error,  who  was  the  plaintiff  below, 
to  give  bail  in  error.  Janies  v.  CWJirane,  9 
Ex.  552  ;  2  C.  L.  R.  651 ;  23  L.  J.,  Ex.  126. 

Bail  in  error  is  not  necessary  when  the  writ  is 


I  of  error  coram  nobis,  as  it  is  not  a  sapeisedeas 
of  execution.  Knight  v.  Thynne,  9  D.  P.  C. 
984  ;  5  Jur.  1109. 

BiipeAting  with.] — A  judge  having  in  the  ex- 
ercise of  his  discretion  dispensed  with  bail  on 
appeal,  on  the  g^und  that  the  question  to  be 
determined  was  a  doubtful  one,  and  had  been 
decided  by  the  court  in  deference  to  a  single 
authority,  the  court  refused  to  set  aside  his 
order.     Turquand  v.  Mos$,  17  C.  B.,  N.  S.  24. 

The  court  or  a  judge  has  a  discretion  to  dis- 
pense with  bail  on  appeal,  as  well  as  with  bail  in 
error.    Bevana  v.  Whitmere^  15  C.  B.,  N.  S.  442. 

An  official  assignee  of  a  district  court  of  bank- 
ruptcy having  been  sued  by  the  trade  assignee  for* 
contribution  to  the  costs  of  an  unsuccessful  action 
to  which  the  former  was  an  a.ssenting  party,  and 
judgment  having  gone  against  him : — Held,  that 
it  was  a  fit  case  for  dispensing  with  bail  on  ap- 
peal,   lb. 

Bail  in  error  by  defendants  not  dispensed  with, 
on  the  ground  that  they  were  overseers,  who  ought 
not  to  be  personally  liable  for  costs.  Rrg.  v. 
/w«,  11  AV.  R.  67. 

Who  may  be.  ] — Members  of  a  corporation  hold- 
ing office  in  the  corporation,  may  be  bail  for  the 
corporation  in  error  brought  by  the  corporation. 
Beg,  V.  Saddlers'  Company,  2  F.  &  F.  249  ; 
S.  P.,  Henley  v.  Lyme  Begu  {^Mayor,  ^(?.),  3  M.  & 
P.  450;  6  Ring.  195. 

If  hired  bail  ,ls  put  in  on  a  writ  of  error,  the 
plaintiff  may  issue  execution.  Browne  v.  Brown, 
12  Moore,  172  ;  4  Bing.  38 ;  S.  P.,  Bradley  v.  Gom- 
pertz,  1  M.  &  R.  567  ;  Sutcliffe  v.  Eldred,  2  D. 
P.  C.  184. 

Where  sham  or  hired  bail,  who  are  insolvent, 
and  of  whom  notice  has  been  given,  and  to  whom 
no  exception  is  entered,  become  bail  in  error,  the 
plaintiff  may  treat  the  writ  of  error  and  the  bail 
as  nullities,  and  take  out  execution.  Ward  v. 
Levi,  2  D.  &  R.  421  ;  1  B.  &.  C.  268. 

And  the  court  will  discharge  a  rule  for  setting 
such  execution  aside  with  costs.  Orum  v.  Kitchen, 

1  B.  &  C.  269,  n, 

Seoogniiance  and  ProeeedingB.]— A  recogni- 
zance of  bail  in  error  for  a  less  sum  than  double 
the  sum  recovered  by  the  judgment  does  not  stay 
the  execution.    Beed  v.  Coope?',  5  Taunt.  320. 

A  recognizance  entered  into  by  the  bail  in  error 
without  the  principal  is  good.   'Dixon  v.  Dixon, 

2  B.  &  P.  443. 

Money  cannot  be  paid  into  court  in  lieu  of  bail 
in  error  unless  by  consent.  Collins  v.  Gwynne, 
2  M.  &  Scott,  775. 

It  is  uncertain  whether  bail  in  error  can  be 
taken  before  a  commissioner  in  the  country,  but 
the  court  will  not  make  an  order  for  it  to  be  s«i 
taken.  Williams  v.  Panton,  8  D.  P.  C.  701  ;  4 
Jur.  990. 

Money  deposited  in  lieu  of  bail  in  error  cannot, 
upon  the  reversal  of  the  judgment,  be  retained  t<^ 
satisfy  interlocutory  costs  incurred  in  the  court 
Ixjlow.  CAfllins  V.  Gwynne,  or  Gwynnc  v.  Chi' 
lins,  1  M.  &  G.  938  ;  2  Scott,  N.  R.  85  ;  9  D.  P. 
C.  70. 

A  plaintiff  had  judgment,  and  the  damages 
were  referred,  and  a  sum  of  money  paid  into  court 
to  cover  the  damages  and  costs,  upon  the  terms 
that  it  should  be  in  lieu  of  giving  bail  in  error, 
and  to  abide  the  further  order  of  the  court,  and 
that  thereupon  all  further  proceedings  upon  the 
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reference  should  be  stayed  until  after  the  pro- 
ceedings in  error  should  be  disposed  of.  The 
judgment  was  afterwards  reversed  in  the  Ex- 
chequer Chamber : — Held,  that  the  defendant 
was  entitled  to  have  the  money  paid  out  to  him 
without  awaiting  the  result  of  an  appeal  to  the 
House  of  Lords.  Ctuttrique  v.  Imrie,  IOC.  B., 
N.  S.  340  ;  30  L.  J.,  C.  P.  281  ;  7  Jur.,  N.  S.  998. 
As  to  the  form  of  the  recognizance,  see  Hcmc 
V.  Wood.  4  Taunt.  691  ;  Hardock  v.  Geddes,  12 
East.  622  ;  Mattht%i?*  v.  Oihaon,  8  East,  527  ;  and 
Graham  v.  Grill,  1  M.  &  S.  409. 

Jofltifioation  and  Kotiee.] — Where  bail  in  error 
were  regularly  put  in,  and  properly  described  in 
the  notice,  and  were  described  as  the  bail  "  al- 
ready put  in  "  in  the  noticrc  of  justification  : — 
Held  sufficient,  although  it  was  objected  that 
these  names  and  additions  should  have  been  in- 
serted in  the  notice  of  justification,  as  well  as  in 
the  notice  of  their  being  put  in.  Ji/chard^on  v. 
JItllhh,  9  Moore,  579. 

Bail  in  error,  who  refuses  to  justify,  may  have 
his  name  struck  out  of  the  bail-piece  at  any  time. 
Jones  V.  Tubh,  1  Wils.  337. 

Changing.] — Bail  in  error  cannot  be  changed. 
AH(y»..  2  Chit.  84. 

Liability  of  Bail.] — ^As  bail  in  error  cannot  sur- 
render the  principal,  they  are  not  entitled  to 
relief  though  the  principal  becomes  a  bankrupt 
pending  error.  SimtlteoteY.  Braithitmite,  1  T.  K. 
624. 

If  a  defendant,  (Ihe  plaintiff  in  the  action,)  upon 
judgment  being  affirmed,  takes  in  execution  the 
body  of  the  plaintiff  in  error,  for  the  debt,  dam- 
ages and  costs  in  error,  he  does  not  thereby  dis- 
charge the  bail  in  error,  but  may  sue  them  on 
their  recognizance.  Perkins  v.  Pettitt,  2  B.  &  P. 
440. 

Amending  Bail-pieee.]— The  court  will  not  ad- 
mit the  bail-piece  in  error  to  be  amended  by 
enlarging  the  penalty  in  order  to  defeat  the  exe- 
cution.    Reed  v.  Cooper,  5  Taunt.  320. 

XVIII.  CONTRACTS  TO  INDEMNIFY. 

An  indictment  against  a  defendant  for  a  mis- 
demeanor having  been  removed  into  the  Queen's 
Bench,  the  plaintiff  became  bail  in  402.,  the  con- 
dition of  the  recognizance  being  that  the  de- 
fendant should  appear  and  plead,  and  at  his  own 
costs  cause  the  issues  to  be  tried.  The  defendant 
was  convicted,  but  the  costs  of  the  prosecution 
not  having  been  paid,  the  recognizance  was 
escheated,  and  the  plaintiff  compelled  to  pay 
40/. : — Held,  that  he  was  entitled  to  recover  that 
sum  from  the  defendant  as  money  paid  ;  for  that, 
as  it  was  not  contrary  to  public  policy  for  the 
defendant  to  indenmify  his  bail  against  the  costs 
of  the  prosecution,  the  law  would  imply  a  pro- 
mise to  that  extent.  JoneJt  v.  Orchard,  16  C.  B. 
614  ;  24  L.  J.,  C.  P.  229  ;  1  Jur.,  N,  S.  936. 

At  the  request  of  a  defendant  the  plaintiff  be- 
came bound  in  a  recognizance  of  bail  for  the 
appearance  of  the  defendant's  daughter  at  the 
Central  Criminal  Court,  to  which  court  she  had 
been  committed  for  trial ;  the  defendant  having 
verbally  promised  the  plaintiff  to  indemnify  him 
against  all  liability.  The  daughter  did  not  ap- 
pear, and  the  recognizance  was  estreated  and  the 
plaintiff  was  obliged  to  pay  the  amount  and  was 

VOL.  I. 


put  to  other  expenses  : — Held,  that  this  was  not 
a  promise  to  answer  for  the  debt  or  default  of 
another  person  within  the  Statute  of  Frauds  (29 
Car.  2,  c.  2,  s.  4),  and  need  not  be  in  writing. 
Crivps  V.  HartHoll,  32  L.  J.,  Q.  B.  381  ;  10  Jur., 
N.  S.  200  ;  8  L.  T.  765  ;  11  W.  R.  963. 

A  judgment  having  been  recovered  against  A. 
in  a  county  court,  he  was  arrested  by  the  bailiff 
for  non-payment.  The  judgment  was  for  34/., 
but  the  creditor  authorized  the  bailiff  to  accept 
17/.,  whereupon  K.  came  forward  and  told  the 
bailiff  that  if  he  would  release  A.  he  would  pro- 
duce him  on  the  following  SaJburday,  or  pay  the 
17/.  : — Held,  that  this  was  not  a  promise  by  K. 
to  answer  for  the  debt  or  default  of  another,  so 
as  to  bring  it  within  the  Statute  of  Frauds. 
Reader  v.  Kinghavi,  13  C.  B..  N.  S.  344  ;  32  L. 
J.,  C.  P.  108  ;  9  Jur.,  N.  S.  797  ;  7  L.  T.  789. 

On  a  deposit  of  money  by  one  person  with  an- 
other as  security  upon  his  becoming  bail  for  the 
depositor,  the  money  to  be  returned  when  the 
liaoility  as  bail  has  ceased  :  the  question  for  the 
jury  is,  whether  the  proceedings  have  in  effect 
terminated,  and  the  rescission  of  an  order  for  the 
institution  of  proceedings,  with  the  &ct  that 
none  have  in  fact  been  since  instituted,  coupled 
with  lapse  of  time,  is  evidence  that  the  proceed- 
ings have  terminated.  Ration  v.  TraTice,  3  F,  &  F. 
320. 


BAILIFF. 

I.  Of    County     Court.  —  See 
Court. 

II.  Op  Sheripp.-— zSi'd  Sheripp. 
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1.  Contract. 

2.  Xtnds  of  Bailment,  551. 

a.  Bankers,  551. 

b.  Warehoasemen  and  Wharfingers,  552. 
i.  Rights  of,  552. ' 
ii.  Liabilities,  554. 

o.  Livery  Stable'  Keepers,  658. 

d.  Hirers  of  Property,  559. 

e.  Other  Bailees,  560. 

3.  lAability  of  Lenders  of  Propei'tfj,  564. 

4.  Remedies,  564. 

1.  Contract. 

Bailment  or  Sale.] — A  bailment  on  trust  im- 
plies that  there  is  reserved  to  the  bailor  the 
right  to  claim  a  re-delivery  of  the  property  de- 
posited in  bailment.  South  Australian  Insurance 
Company  v.  Randell,  3  L.  R.,  P.  C.  C.  101 ;  22 
L.  T.  843. 

Wherever  there  is  a  delivery  of  property  on  a 
contract  for  an  equivalent  in  money,  or  some 
other  valuable  commodity,  and  not  for  the  return 
of  the  identical  subject-matter  in  its  original  or 
an  altered  form,  this  is  a  transfer  of  property  for 
value — it  is  a  sale  and  not  a  bailment.    lb, 
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Where  therefore,  com  was  deposited  by  j 
farmers  with  a  miller,  to  be  stored  and  used  as 
part  of  the  current  consumable  stock  or  capital 
of  his  trade,  and  was  by  him  mixed  with  other 
corn  deposited  for  the  like  purpose,  subject  to  the 
right  of  the  farmers  to  claim  at  any  time  an 
equal  quantity  of  corn  of  the  like  quality,  with- 
out reference  to  any  specific  bulk  from  which  it 
was  to  be  taken,  or  in  lieu  thereof,  the  market 
price  of  any  equal  quantity,  on  the  day  on  which 
ne  made  his  demand,  with  a  small  charge  for 
general  purposes  : — Held,  that  such  a  transaction 
amount^  to  a  sale  by  the  farmer  to  the  miller, 
and  was  not  a  bailment  of  the  corn,  and  entitled 
the  miller  to  claim  In  respect  thereof  upon  a 
policy  of  insurance  against  fire  as  for  his  own 
property,  notwithstanding  that  such  com  was 
not  specifically  insured,  or  described,  as  required 
by  the  conditions  of  the  policy,  as  "  goods  held 
in  trust  and  on  commission,"  upon  which  condi- 
tion the  claim  was  resisted  by  the  insurers.    lb. 

Depofit  by  leveral  Perfons.]  —  If  personal 
property  is  made  the  subject  of  a  bailment  by 
all  the  owners  of  it,  the  bailee  may  refuse  to  de- 
liver it  up  to  only  some  of  them,  acting  without 
the  consent  of  the  other  owner  or  owners. 
Harper  v.  Godsell,  5  L.  R.,  Q.  B.  422  ;  39  L.  J., 
Q.  B.  185  ;  18  W.  R.  954. 

If  a  thing  is  deposited  by  one,  with  the  autho- 
rity of  another,  and  received  by  the  bai]ee  to 
keep  on  the  joint  account  of  the  two,  one  alone 
cannot  lawfully  demand  it  without  the  authority 
of  the  other,  so  as  to  maintain  trover  upon  the 
bailee's  refusal  to  deliver  it.  May  v.  Harvey,  13 
East;  197. 

Where  goods  had  been  bailed  by  several  upon 
the  terms  that  the  bailee  was  not  to  part  with 
the  possession,  except  upon  the  joint  order  or 
request  of  the  bailors,  and  the  bailee  afterwards 
delivered  the  goods  to  one  of  the  bailors  upon  his 
sole  request :  —  Held,  that  the  bailors  jointly 
could  not  maintain  an  action  for  the  delivery  up 
of  the  goods  without  the  joint  order  or  request 
of  the  bailors.  Brandon  v.  Scott,  7  El.  &  Bl.  234; 
26  L.  J.,  Q.  B.  163  ;  3  Jur.,  N.  S.  362. 

Jofl  Tertii— Estoppel.]— Although  in  certain 
cases  a  bailee  may  set  up  the  jus  tertii,  yet  if  he 
accepts  the  bailment  with  full  knowledge  of  an 
adverse  claim,  he  cannot  afterwards  set  up  the 
existence  of  such  claim  as  against  his  bailor. 
Davietty  Ex  parte,  Sadler,  In  re,  19  Ch,  D.  86  ; 
45  L.  T.  632  ;  30  W.  R.  237— C.  A. 

After  the  filing  of  a  liquidation  petition  the 
holder  of  a  registered  bill  of  sale  executed  by  the 
debtor  instructed  an  auctioneer  to  take  possession 
of  the  chattels  comprised  in  it.  The  auctioneer 
took  possession,  and  advertised  the  goods  for  sale 
on  behalf  of  the  bill  of  sale  holder.  The  sale 
was  stopped  by  injunction,  and  the  auctioneer 
remained  in  possession  of  the  goods  on  behalf  of 
the  receiver  under  the  petition.  On  the  ap- 
pointment of  a  trustee  the  auctioneer  held  pos- 
session for  him,  and  ultimately  by  his  directions 
advertised  the  goods  for  sale,  the  advertisements 
and  the  catalogues  of  the  goods  being  headed 
*'  In  liquidation.  By  order  of  the  trustee."  The 
goods  were  sold,  and  the  proceeds  of  sale  were 
received  by  the  auctioneer.  The  bill  of  sale 
holder  gave  him  notice  not  to  pay  them  to  the 
tmstee,  and  he  declined  to  pay  them  over.  The 
trustee  applied  to  the  Court  of  Bankraptcy  for 
an  order  for  payment  to  him,  serving  notice  of 


his  motioji  on  the  auctioneer  only.  On  the 
hearing  of  this  motion  an  order  was  made  by 
consent  that  the  money  should  be  paid  into 
court,  and  the  hearing  adjourned,  notice  beings 
meanwhile  given  to  the  bill  of  sale  holder. 
Notice  was  served  on  him,  but  not  a  four-days' 
notice  as  required  by  rule  60  of  the  Bankruptcy 
Rules,  1870,  and  he  did  not  appear  on  the  ad- 
journed hearing.  He  had  meanwhile  commenced 
an  action  against  the  auctioneer  for  the  proceeds 
of  sale : — Held,  that  the  Court  of  Bankraptcy 
ought  to  exercise  its  jurisdiction  under  sect.  72 
of  the  Bankraptcy  Act,  1869,  and  that  the  money 
must  be  paid  out  to  the  trastee,  on  the  ground 
that  the  auctioneer  had  with  full  knowledge  of 
the  adverse  claim,  deliberately  elected  to  sell  the 
goods  for  the  trustee,  and  was,  therefore,  estopped 
from  denying  his  title.    Ih. 

BiddU  V.  Bond  (6  B.  &  S.  225),  m/m,  distin- 
guished.    Ih, 

To  trover  for  goods,  a  defendant  pleaded  that 
the  goods  were  delivered  by  the  plaintiff  to  him, 
to  be  by  him  warehoused  and  taken  care  of  ; 
that  before  the  delivery  the  goods  had  been  the 
property  of  A.,  deceased,  and  that  there  was  not 
at  the  time  of  the  delivery  any  legal  representa- 
tive of  A.,  and  that  this  fact  was  concealed  from 
the  defendant ;  that  afterwards  one  who  had  ob- 
tained letters  of  administration  to  the  effects  of 
A.,  claimed  the  goods,  and  forbad  the  defendant 
to  deliver  them  to  the  plaintiff  : — Held,  a  good 
plea.  TJiorne  v.  Tilhury,  3  H.  &  N.  534  ;  27  L. 
J.,  Ex.  407. 

Semble,  that  a  warehouseman,  being  a  bailee  of 
goods,  is  not  estopped  from  disputing  the  title  of 
the  bailor ;  but  that  if  the  goods  are  the  property 
of  another,  he  may  refuse  to  redeliver  them,  if  he 
does  so  relying  upon  the  right  and  title  and  by 
the  authority  of  that  other.    Ih, 

The  estoppel  against  a  bailee  from  disputing 
the  title  of  his  bailor,  and  setting  up  a  jus  t«rtii, 
ceases  when  the  bailment  on  which  the  estop|>el 
is  founded  is  determined  by  what  is  equivalent 
to  an  eviction  by  title  paramount.  It  is  not 
enough  that  the  bailee  has  become  aware  of  the 
title  of  a  third  person,  or  that  an  adverse  claim 
is  made  upon  him,  so  that  he  rtiay  be  entitled  to 
an  interpleader.  Biddle  v.  Bond,  6  B.  &  S.  225  ; 
34  L.  J.,  Q.  B.  137 ;  12  L.  T.,  178 ;  13  W.  R. 
561. 

A  warehouseman  receiving  goo<ls  from  a  con- 
signee who  has  had  actual  possession  of  them,  to 
be  kept  for  his  use,  may  nevertheless  refuse  to 
redeliver  them,  if  they  are  the  property  of 
another.*  Ogle  v.  Atltinwn,  6  Taunt.  769  ;  1 
Marsh.  323. 


Attornment.] — A  wharfinger,  having  ac- 


knowledged certain  timber  on  his  wharf  to  be  the 
property  of  the  plaintiff  : — Held,  that  he  could 
not  dispute  the  plaintiff's  title  in  an  action  of 
trover  brought  against  him  by  the  plaintiff. 
Gosling  v.  Birnie,  7  Bing.  339  ;  5  M.  &  P.  160. 

A  manufacturer  deposited  goods  with  a  wharf- 
inger at  S.,  for  the  purpose  of  being  shipped  for 
the  defendants'  wharf  in  L.,  receiving  from  them 
receipts  describing  them.  The  manufacturer  in- 
dorsed upon  these  receipts,  orders  upon  the  de- 
fendants to  deliver  the  goods  on  their  arrival  to 
the  plaintiffs,  the  latter  having  advanced  money 
upon  them.  The  plaintiffs  sent  the  receipts  and 
delivery  orders  to  the  defendants,  and  demanded 
the  goods.  The  defendants  stated  that  the  goods 
had  not  arrived,  but  promised  that  when  they  did 


549 


BAILMENT. 


650 


arrive  they  should  be  forwarded  to  the  plaintiffs: 
— Held,  that  the  defendants,  having  thus  assented 
to  the  plaintiffs*  title  to  the  goods,  could  not  after- 
wards dispute  it,  and  that  the  plaintiffs  might 
maintain  trover  upon  their  refusal  to  deliver 
them.  Holl  v.  Oriffen,  3  M.  &  Scott,  732 ;  10 
Bing.  246. 

An  attornment  by  a  warehouseman  or  a  wharf- 
inger does  not  dispense  with  an  appropriation  oE 
goods,  so  as  to  vest  the  property  in  the  vendee. 
Anicin  v.  Adams,  1  F.  &  F.  312. 

Where  on  a  contract  of  sale  of  a  portion  of  a 
large  quantity  of  goods  in  the  warehouse  of  the 
vendor,  the  vendee  has  resold  the  goods  to  a  third 
person,  whose  right  to  them  the  vendor  has  recog- 
nized, he  cannot  afterwards  dispute  the  title  of 
such  third  person,  although  the  specific  goods  have 
never  been  appropriated  to  him.  Woodley  v. 
Coventry,  2  H.  &  0,  164  ;  32  L.  J.,  Ex.  185  ;  9 
Jur.,  N.  S.,  548  ;  8  L.  T.  249  ;  11  W.  R.  599. 

Therefore,  where  the  defendants  sold  348  bar- 
rels of  flour  to  C,  who  sold  them  to  the  plaintiffs, 
and  gave  them  a  delivery  order,  upon  presenting 
which  to  the  defendants  they  said  it  was  all  right, 
and  transferred  the  flour  in  their  books  from  the 
name  of  C.  to  that  of  the  plaintiffs  : — Held,  that 
the  defendants  were  estopped  from  saying  that 
no  property  in  the  flour  passed  to  the  plaintiffs, 
although  Ao  specific  portion  of  a  larger  quantity 
had  been  appropriated  to  them.    Ih. 

A  wharfinger  had  malt  deposited  with  him  on 
acconnt  of  B.  B.,  as  a  security  for  money  lent 
by  the  plaintiff,  made  a  sale  of  the  goods  to  him 
with  a  condition  annexed  for  repurchase  by  B. 
at  snch  an  advanced  price  as  to  make  the  trans- 
action usurious.  The  wharfinger,  on  notice  of 
the  sale,  transferred  the  malt  in  his  books  from 
B.  to  the  plaintiff,  and  held  it  at  the  disposal  of 
the  plaintiff.  B.  afterwards  became  bankrupt. 
His  assignees  claimed  the  malt,  on  the  ground 
that  the  transaction  with  the  plaintiff  was  usu- 
rious, and  that  the  property  had  never  passed ; 
but  they  eventually  compromised  with  the 
plaintiff: — Held,  afterwards,  in  an  action  against 
the  wharfinger  for  the  proceeds  of  the  malt,  that 
the  wharfinger  could  not  set  up  the  jus  tcrtii  in 
the  assignees,  which  they  had  themselves  aban- 
doned. Betteley  v.  B^ed,  3  G.  &  D.  561  ;  4  Q. 
B.  511  ;  12  L.  J.,  Q.  B.  172  ;  7  Jur.  507. 

A  warehouseman,  who,  on  receiving  an  order 
from  the  seller  of  malt  to  hold  it  on  account  of 
the  purchaser,  givQS  a  written  acknowledgment 
that  he  so  hol(^  it,  cannot  set  up  a  defence  for 
not  delivering  it  to  the  purchaser,  that  by  the 
usage  of  trade  the  property  in  malt  sold  is  not 
transferred  till  it  is  measured,  and  that  before 
the  malt  was  remeasured  the  seller  became  a 
bankrupt.    Stanard  v,  Dunkin,  2  Camp.  344. 

Goods  in  bales  were  sent  from  the  country 
to  a  wharf  in  London,  consigned  to  B.  &  Co., 
who  were  factors,  for  sale,  and  made  deliver- 
able to  them  or  their  assigns.  A.  having  bought 
of  B.  &  Co.  forty-eight  bales  of  goods,  so  con- 
signee!, and  lying  at  the  wharf,  B.  &  Co. 
order^  the  wharfingers  to  weigh  and  deliver 
the  same  to  A.  They  accordingly  weighed  the 
gpods,  and  communicated  the  weight  to  B.  & 
Co.,  who  thereupon  sent  to  A.  an  invoice,  stating 
the  weight,  together  with  the  price.  Five  of 
these  bales  were  afterwards  delivered  by  the 
wharfingers,  on  the  order  of  A.,  to  a  party  to 
whom  A.  had  resold  them ;  the  residue  remained 
at  their  wharf,  and  were  af terwjtfds  stopped  by 


B.  &  Co.  as  unpaid  vendors.  No  transfer  of  any 
of  the  bales  was  made  in  the  books  of  the 
wharfingers  from  B.  &  Co.  to  A.,  nor  was  any. 
warehouse  rent  paid  b^  him.  A.  afterwartls 
became  bankrupt,  and  his  assignees  brought  an 
action  against  the  wharfingers  for  the  non-de- 
liver>'  of  the  goods  : — Held,  that  these  facts  did 
not  make  them  wharfingers  to  the  bankrupt,  so 
as  to  entitle  the  assignees  to  sustain  the  action. 
Tanmr  v.  Scovell,  14  M.  &  W.  28  ;  14  L.  J., 
Ex.  321. 

See  aUo  Salb  (Stoppage  in  transitu)  and 
Estoppel. 

Liahilitiei  ariBing  from.] — L.  having  bought 
cases  of  wine  of  the  plaintiff  to  be  forwarded  by 
the  plaintiff  from  France,  deposited  the  bill  of 
lading  with  the  defendant,  a  wharfinger,  direct- 
ing him  to  take  delivery  and  warehouse  the 
goods  on  his,  L.'s,  account.  The  shipowner  put  a 
stop  order  on  the  goods  for  freight.  On  the 
arrival  of  the  wine,  L.  gave  notice  to  the  plaintiff 
that  he  had  rejected  it  as  not  corresponding  to 
sample.  The  plaintiff  ultimately  agreed  to  take 
back  the  wine,  but  on  demanding  a  delivery 
order,  found  that  L.  had  on  the  same  day  in- 
dorsed the  bill  of  lading  to  M.,  who  took  it  to 
the  defendant  and  had  the  wine  transferred  into 
his  own  name.  The  plaintiff  then  tendered  to 
M.  a  sum  claimed  for  expenses,  which  being 
refused,  he  demanded  the  wine  from  the  de- 
fendant, offering  to  pay  all  charges,  and  to  in- 
demnify him  against  the  claim  of  any  other 
person,  but  he  declined  to  deliver,  on  the 
ground  that  warrants  had  been  given  for  the 
wine  to  M.'  The  jury  found  that  M.  had  not 
been  a  bona  fide  purchaser  for  value  from  L.  : — 
Held,  that  the  defendant  was  liable  in  an  action 
of  detinue,  inasmuch  as  his  title  as  bailee  could 
be  no  better  than  that  of  L.,  his  bailor.  Batultt 
or  Batut  v.  ITartley,  7  L.  R.,  Q.  B.  594  ;  41  L. 
J.,  Q.  B.  273  ;  26  L.  T.  968  ;  20  W.  R.  899. 

C,  a  merchant  domiciled  at  Alexandria,  being 
indebted  to  T.,  a  merchant  carrying  on  business 
at  Leipsic,  for  the  purpose  of  settling  litigation 
between  them,  deposited  with  B.  (an  English 
merchant  resident  at  Alexandria)  bills  drawn  in 
his  favour  as  security  for  T.'s  debt ;  B.,  by  the 
agreement  between  C.  &  T.,  constituting  himself 
a  voluntary  depositee  of  them,  and  undertaking 
to  be  responsible  for  them  to  T.,  "until  the 
effective  encashment  of  them,  which  remains  in- 
trustCMi  to  C."  : — Held,  that  B.  was  not  guilty  of 
a  breach  of  duty  under  this  agreement  in  allow- 
ing C.  to  take  the  bills  when  due,  for  encashment 
at  his  discretion,  and  was  not  bound  to  see  that 

C.  handed  over  the  money  to  T.  Trefftz  v. 
Canelli,  4  L.  R.,  P.  C.  277  ;  27  L.  T.  252  ;  20  W. 
R.  842. 

Pledge  of  Goods  obtained  by  Fraud  firom 
Pledgee  and  re-pledged.] — D.  &  Co.  deposited 
certain  goods  with  the  plaintiffs  as  security  for 
an  advance  ;  they  afterwards  obtained  possession 
of  the  goods  by  fraudulently  representing  to  the 
plaintiffs  that  they  had  sold  them  to  the  de- 
fendants, and  would  hand  over  to  the  plaintiffs 
the  money  to  be  received  in  payment.  D.  &  Co. 
obtained  an  advance  from  the  defendants,  and 
deposited  the  goods,  with  a  power  of  sale,  with 
them  : — Held,  affirming  the  judgment  of  the 
Queen's  Bench  Division,  that  as  the  plaintiffs 
had  parted  with  their  special  property  in  the 
goods  to  D.  &  Co.,  they  could  not  recover  them 
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in  an  action  from   the  defendants   who   had  ;  remote  in  conacquenoc  of  the  negligence  of  the 


obtained  them  bon4  fide  and  for  a  good  con 
8i deration.  Bahcoch  v.  Law»on,  5  Q.  B.  D.284  ;  49 
L.  J.,  Q.  B.  408  ;  42  L.  T.  289  ;  28  W.  B.  691— C.A. 

2.  Kinds  op  Bailment. 

a«  Bankers. 

LUbility  of] — ^A  box  containing  debentures 
and  other  securities  was  deposited  at  a  bank,  the 
deix)sitor  keeping  the  key.  The  bank  received 
no  payment  for  their  care  of  the  box,  which  was 
kept  in  a  strong  room  with  similar  boxes  of 
other  customers,  and  with  property  belonging  to 
the  bank.  The  debentures  were  stolen  by  the 
cashier  of  the  bank.  In  an  action  by  the  de- 
positor against  the  bank  : — Held,  that  the  bank 
was  not  bound  to  more  than  ordinary  care  of  the 
deposit  intrusted  to  them,  and  that  the  negli- 
gence for  which  alone  they  could  be  made  liable 
would  have  been  the  want  of  that  ordinary  care 
which  men  of  common  prudence  generally  ex- 
ercise about  their  own  affairs.  Giblin  v. 
McMulUn,  2  L.  B.,  P.  C.  317  ;  38  L.  J.,  P.  C.  25  ; 
21  L.  T.  214;  17  W.  B.  445. 

It  is  not,  however,  sufficient  to  exempt  a  gra- 
tuitous bailee  from  liability,  that  he  keeps  goods 
deposited  with  him  in  the  same  manner  as  he 
keeps  his  own,  though  this  degree  of  care  will 
ordinarily  repel  the  presumption  of  gross  negli- 
gence,   lb. 

The  term  **  gross  negligence  "  is  not  intended 
as  a  definition,  but  is  useful  as  expressing  the 
practical  difference  between  the  degrees  of  negli- 
gence for  which  different  classes  of  bailees  are 
responsible.    Jb, 

For  LoM  or  Theft  of  SeouritieB.] — A  cus- 
tomer, who  kept  an  account  with  a  banker,  made 
a  special  deposit  of  certain  bonds  for  safe  keep- 
ing, paying  nothing  for  the  privilege  ;  the  bonds 
were  stolen  by  the  teller  of  the  bank,  who  had 
always  borne  a  good  character  : — Held,  that 
the  bank  was  a  gratuitous  bailee,  and  as  such  not 
liable,  except  for  gross  negligence.  Scott  v. 
National  Bank  of  Chester  Valley^  10  Canada,  L. 
J.,  N.  S.  182. 

An  owner  of  railway  shares  in  two  companies 
deposited  the  certificates  for  safe  custody  with  a 
banking  company,  who  undertook  to  receive  the 
dividends  for  a  smaU  commission.  On  receiving 
the  certificates  from  the  railway  companies,  he 
gave  his  address  in  one  instance  at  the  office  of 
the  bank,  and  in  the  other  at  a  club.  The 
manager  of  the  bank,  who  had  the  key  of  the 
safe  where  the  certificates  were  kept,  fraudulently 
Bold  the  shai'es,  and  forged  the  name  of  the 


company  for  them  to  be  held  liable  for  it. 
United  Service  Company^  In  w,  Johnston^  Ex 
parte,  6  L.  R.,  Ch.  212  ;  40  L.  J.,  Ch.  286  ;  24  L. 
T.  115  ;  19  AV.  B.  457.  Affirming  9  L.  B.,  Eq. 
181  ;  39  L.  J.,  Ch.  390. 

And  see  BANKER. 


b.    WarelioiuiemezL  and  Wharfingers. 

i.  Rights  of. 

Bent] — A  person  has  no  right  to  keep  the 
property  of  another,  and  charge  for  the  standing 
of  it,  unless  there  was  a  previous  bargain  between 
him  and  the  owner  of  the  property,  or  between 
him  and  some  agent  authorised  by  the  owner. 
Buxton  v.  Bavghan,  6  C.  &  P.  674. 

If  the  purchaser  neglects  after  notice  to  remove 
the  goods  within  a  reasonable  time,  the  seller 
may  charge  him  with  warehouse  room,  or  bring 
an  action  for  not  removing  them.  Greares  v. 
Asldin^  3  Camp.  426. 

Wharfingers  in  London  are  not  entitled  to 
wharfage  for  goods  unladen  into  lighters  out  of 
barges  fasten^  to  their  wharfs.  Stephen  t. 
Coster,  3  Burr.  1408  ;  1  W.  Bl.  413,  423. 

By  an  act  of  parliament,  certain  persons  were 
incorporated  as  the  Hull  Dock  Company,  and 
premises  (before  the  property  of  the  crown)  were 
given  to  them  for  the  purposes  of  the  act,  and 
they  were  authorised  to  make  a  dock,  quays, 
wharfs,  &c.,  which  it  was  enacted  should  he 
vested  in  them  for  the  purposes  of  the  act.  It 
was  provided  that  all  goods,  &c.,  which  should 
be  landed  or  discharged  uix)n  any  of  the  quays 
or  wharfs  which  should  be  erected  by  virtue  of 
that  act  should  be  liable  to  pay,  and  should  be 
charged  and  chargeable  with  the  like  rates' of 
wharfage  and  payments  as  were  usually  taken  or 
received  for  any  goods,  &c.,  loaded  or  discharged 
upon  any  quays  or  wharfsin  the  port  of  London  : 
— Held,  that  as  the  premises  were  only  vested  in 
the  company  for  the  purposes  of  the  act,  they 
had  no  common-law  right  to  a  compensation 
for  the  use  of  them,  and  that  the  statute  did 
not  give  them  any  right  to  claim  wharfage  for 
goods  shipped  off  from  their  quays.  Hull  Ihck 
Company  v.  La  Marclie,  8  B.  &  C!  42  ;  2  M.  &  R. 
107. 

InBorable  InteroBt.]  —  Warehousemen  and 
w^harfingers  with  whom  goods  are  deposited 
have  an  insurable  interest  in  such  goods,  although 
there  has  been  no  previous  autliority  to  insure 
given  by  the  real  owners,  nor  any  notice  given 
to  them  of  such  insurance.  Waters  v.  Mi*narck 
Life  ami  Fire  In»uran^e  Company,  5  El.  &  Bl. 
870  ;  25  L.  J.,  Q.  B.  102  ;  2  Jur.  N.  S.  375.  See 
Bateman,  Ex  parte,  8  De  G.,  M.  &  G.  263  ;  23 


owner  to  the  transfer.    The  companies  wrote  to 
him  informing  him  of  the  transfers,  and  receiv- 
ing, in  one  instance,  no  answer,  and  in  another  |  L.  J.,  Bk.  19  ;  '2  Jur.,  N.  S.  265. 
an  answer  in  his  name  forged  by  the  manager,  I      The  insurers  are  entitled  in  such  a  case  to 
registered  the  transfer.    He  afterwards,  on  dis- 1  recover  fi-om  the  insurance  office  the  full  value 


covery  of  the  fraud,  brought  suits  against  the 
two  companies  and  the  transferees  of  the  shares, 
in  which  he  recovered  the  shares,  but  the  court 
gave  him  no  costs.  The  banking  company  being 
wound  up,  he  claimed  to  prove  against  the 
company  for  the  amount  of  his  costs  in  the  suits 
which  had  been  occasioned  by  their  negligence  : 
— Held,  that  the  banking  company  was  a  bailee 
for  reward  of  the  certificates,  and  that  they  had 
been  guilty  of  culpable  negligence  in  keeping 
them,  bat  that  the  loss  of  the  costs  was  too 


of  goods  destroyed  by  fire,  but  are  liable  to 
account  to  the  true  owners  for  the  excess  of  the 
money  received  beyond  the  amount  of  their  own 
charges  in  respect  of  such  goods.    lb. 

Lien.] — ^Wharfingers  have  a  general  lien  for 
the  balance  of  their  accounts.  KayUfr  v. 
Mangles,  1  Esp.  109  ;  S.  P.,  Spears  v.  Hartley,  3 
Esp.  81.  And  see  Ritshfortky,  Hadfield,  6  £ast, 
619  ;  7  East,  224. 

A  wharfinger  has  not  a  general  lien  in  respect 
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of  labourage  find  warchoose  i-oom,  except  by 
agreement  express  or  implied:  general  continuwl 
and  undispated  usage  may  be  evidence  of  such 
agreement ;  but  where  the  right  is  disputed  in 
the  place  where  the  wharfinger  li?es,  he  cannot 
set  it  up  against  a  customer  unless  he  has  pre- 
vioasly  given  him  notice  that  he  will  deal  only 
upon  those  terms.  Ilolderncu  y.  Collinsony  1  M. 
&  R.  55  ;  7  B.  &  C.  212. 

A  wharfinger's  general  lien  on  the  goods  of  his 
customer  in  his  possession  for  his  balance  in  re- 
spect of  freight  and  wharfage,  due  before  the 
teste  of  an  imm^iate  extent,  issued  against  such 
customer,  being  the  crown's  debtor,  will  prevail 
against  the  extent.  Bex  v.  Humphrey^  M'Clel. 
&  Y.  173. 

In  an  action  to  restrain  the  infringement  of  a 
trade  mark,  a  wharfinger,  who  had  received 
goods  bearing  the  pirated  trade  mark  in  the 
ordinary  course  of  business  without  any  know- 
ledge of  the  fraud,  was  made  a  co-defendant, 
and  in  his  statement  of  defence  disclaimed  all 
interest  in  the  matter  in  dispute,  and  sub- 
mitted to  act  as  the  court  should  direct,  on 
having  his  charges  for  warehouse  rent  and  his 
costs  of  the  action  paid  or  proWded  for.  At  the 
trial  of  the  action  he  contended  at  the  bar  that 
the  plaintiff  ought  not  to  touch  the  goods  for  the 
purpose  of  removing  the  trade  mark  without  first 
paying  his  charges  : — Held,  that  the  wharfinger 
was  entitled  to  be  paid  his  costs  of  the  action  by 
the  plaintiff,  and  had  a  lien  on  the  goods  in  his 
possession  for  his  vrarehouse  charges  in  priority 
to  the  lien  (if  any)  which  the  plaintiff  might 
have  thereon  for  his  costs.  Mtwt  v.  Pickering^ 
8  Ch.  D.  172  ;  47  L.  J.,  Ch.  627  ;  38  L.  T.  799  ; 
26  W.  R.  637— C.  A. 


Where  Ooode 


.] — ^Where,  after  a 
fire  at  a  wharfinger's,  the  salvage  of  oil  belonging 
to  various  owners,  the  identity  of  which  was  lost, 
was  retained  in  the  warehouses  under  an  arrange- 
ment with  the  agent  of  the  owners,  to  pay 
charges  upon  the  whole,  and  there  was  a  distinct 
quantity  of  oil  belonging  to  another  owner,  the 
identity  of  which  was  not  lost,  and  which  was  not 
treated  as  salvage  : — Held,  that  the  wharfingers 
had  no  lien  on  this  oil  for  the  charges  on  the 
whole  of  the  salvage.  Grant  v.  Ilnmvkrey,  3  F. 
&  F.  162. 


ICeihod  of  Payment] — ^Where  wharfage 


and  other  charges  due  on  goods  imported  were, 
by  the  course  of  trade,  paid  by  the  importer  at 
the  Christmas  foUowmg  the  importation, 
whether  the  goods  were  in  the  meantime  re- 
moved or  not ;  and  goods  were  sold  to  S.,  and 
after  Christmas  the  importer  became  bankrupt : 
— Held,  that  there  was  no  lien  on  the  goods  for 
the  wharfage  as  against  S.  Crawfhay  v.  Hom- 
fray,  4  B.  &  A.  50.  And  see  Richardton  v.  Oott^ 
3  B.  &  P.  119. 


After  Hotice.] — Where  goods  deposited 


at  a  wharf  are  sold  by  the  owner,  and  he  gives 
notioe  thereof  to  the  wharfinger,  paying  all 
charges  up  to  that  time,  the  wharfinger  cannot 
claim  a  lien  against  him  for  subsequent  charges 
in  respect  of  such  goods,  on  the  ground  that  no 
delivery  order  was  lodged,  and  the  notice  was 
merely  oral.  Barry  v.  Longmore,  12  A.  &  E. 
639  ;  4  P.  &  D.  344. 

Aeting  M  a  7aetor.] — ^A  person  who  carries  on 


the  business  of  a  wareliouseman,  and  in  that  cha- 
racter receives  goods  solely  for  the  purpose  of 
warehousing  them,  is  not  an  agent  within  the 
Factors  Act  (6  &  6  Vict.  c.  39),  although  he  also 
carries  on  the  business  of  a  broker;  and  therefore 
a  pledge  of  the  goods  by  such  jHirson  without  the 
authority  in  fact  of  his  principal  either  to  pledge 
or  sell  them  is  not  protected  by  s.  1.  (Wv  v. 
Xorth  Wfittei-yi  Hank,  10  L.  R.,'c.  P.  354;  44 
L.  J.,  C.  P.  233  ;  32  L.  T.  733— Ex.  Ch. 

Where  Ooode  wrongfblly  taken.] — Goo<ls  came 
to  a  wharfinger  consigned  to  A.;  B.,  believing 
them  to  be  meant  for  himself,  carried  them  from 
the  wharf,  and  used  them  before  he  discovered 
the  mistake: — Held,  that  the  wharfinger,  after 
paying  A.  the  value  of  the  goods,  could  not  main- 
tain an  action  against  B.  for  money  paid  to 
recover  the  amount.     Sills  y.  Laing,  4  Camp.  81. 

ii.    Liability  of. 

Wliarfingere.]^The  liability  of  a  wharfinger 
who  undertakes  to  convey  goods  from  his  wharf 
to  the  vessel  in  his  ow^  lighters  is  similar  to  that 
of  a  carrier.  Afaving  v.  l\>ddf  1  Stark.  72  ;  4 
Camp.  225. 

Where  goods  are  to  be  carried  coastwise,  and 
the  usage  of  the  wharf  is  to  deliver  them  on  the 
wharf  to  the  mate  of  the  ship  by  which  they  are 
to  be  carried:  if  they  are  delivered  to  the  mate, 
I  the  wharfinger's  responsibility  is  at  an  end,  and 
he  is  not  liable,  though  the  goo<ls  are  lost  from 
the  wharf  before  they  are  shipped.  Cobban  v. 
Dotcnvy  5  Esp.  41. 

His  liability  commences  from  the  time  the 
crane  is  applied  to  raise  them  into  the  warehouse ; 
and  it  is  no  defence  that  they  were  injured  by 
falling  into  the  street,  from  the  breaking  of 
tackle,  the  carman  who  brought  the  goods  having 
refused  the  offer  of  slings  for  further  security. 
Tham^Jt  v.  Day,  4  Esp.  262. 

If  goods  are  sent  to  a  wharf,  to  go  by  a  vessel 
to  any  place  on  the  coast  of  England,  the  wharf- 
inger does  not  discharge  his  duty  by  delivering 
them  to  one  of  the  crew,  but  shoidd  deliver  them 
to  the  captain  of  the  vessel,  or  some  other  person 
in  authority  on  board  of  it.  Leigh  v.  Smithy 
1  C.  &  P.  638  ;  R.  &  M.  224. 

B.,  a  carrier  and  wharfinger,  received  into  his 
warehouse  goods  of  A.,  on  the  terms  that  they 
should  be  conveyed  by  B.'s  barges  to  London 
when  A.  should  direct,  at  the  usual  freight,  and 
that  in  the  meantime  they  should  be  kept  by  B. 
without  charge  for  warehousing: — Held,  in  an 
action  for  not  keeping  the  goods  safely,  that  B. 
was  not  a  gratuitous  bailee.  White  v.  Hum' 
phrey,  11  Q.  B.  43;  12  Jur.  417. 

Evidence  of  Aoceptanoe  by.] — To  charge  a 

wharfinger,  the  goods  must  be  proved  to  have 
been  booked,  or  to  have  been  delivered  to  the 
wharfinger  himself,  or  to  some  person  who  can 
be  prov^  to  have  been  his  agent  for  the  purpose 
of  receiving  them.  Buckman  v.  Levi,  3  Camp. 
414. 

Goods  were  sent  by  canal  carriers,  directed  to  a 
person  in  the  Isle  of  Man,  to  the  care  of  the  de- 
fendant at  Liverpool.  On  the  arrival  of  the 
goods  at  Liverpool,  they  were  landed  on  a  public 
wharf,  and  notice  sent  to  the  defendant,  who  was 
the  agent  of  a  steam- vessel  company.  He  signed 
the  carriers'  book,  and  afterwards  entered  them 
in  the  manifest  and  clearance  of  the  sterm-vesael 
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going  to  the  Isle  of  Man.  There  was  also  evi- 
dence that  on  fonner  occasions,  the  defendant 
had  desired  that  goods  sent  to  him  should  remain 
on  the  wharf: — Held,  that  there  was  evidence  of 
a  delivery  to  and  acceptance  by  the  defendant  of 
the  goods,  so  as  to  make  him  liable  for  a  sub- 
sequent loss  by  negligence.  Quiggin  v.  Ihiff^ 
1  M.  &  W.  174;  1  Gale,  420. 

An  order  signed  by  O.  for  the  delivery,  by  the 
defendants,  wharfingers,  of  twenty  sacks  of  flour 
to  the  plaintiff  (the  party  named  in  the  order),  was 
lodged  with  and  accepted  by  them  in  the  usual 
course  of  business,  they  at  the  same  time  declaring 
they  had  but  five  sacks  to  spare,  which  the  party 
might  have,  and  he  received  them  accordingly. 
On  application  for  the  rest,  they  declined  to  de- 
liver it.  On  trover  brought  against  them  by  the 
party  named  in  the  order,  it  did  not  appear  that 
he  knew  that  O.  had  any  other  flour  in  tne  defen- 
dants' possession,  and  the  defendants  did  not  pro- 
duce any  delivery  orders  by  which  any  such  flour 
had  been  previously  appropriated  by  O.  The  jury 
found  that  the  defendants  had  accepted  the  order 
generally,  and  gave  a  verdict  for  the  plaintiff  for 
the  value  of  the  fifteen  sacks.  The  court  refused 
to  disturb  the  verdict,  and  held,  that  trover  was 
maintainable,  as  the  defendants  had  not  limited 
their  acceptance  of  the  order  to  any  minor 
quantity  of  O.'s  flour  then  in  their  hands,  or 
alleged  that  they  must  select  the  sacks  to  be 
delivered  to  the  plaintiff.  Gillett  v.  Hill,  2 
C.  &M.  531;  4  Tyr.  290. 

Where  goods  consigned  to  A.,  in  London,  and 
deliverable  in  the  river,  were,  by  his  direction,  he 
being  insolvent,  landed  on  a  wharf  at  which  he 
had  been  in  the  habit  of  landing  goods,  A.  having 
no  premises  adjoining  the  river,  but  having  a 
warehouse  in  the  city,  and  the  goods  were  stopped 
in  transitu  in  the  hands  of  the  wharfinger : — 
Held,  in  trover  for  the  goods,  by  the  assignees  of 
A.  (who  became  bankrupt  a  few  days  afterwards), 
against  the  wharfingers,  that  the  proper  question 
to  be  left  to  the  jury  was,  whether  the  wharfingers 
received  the  goods  as  A.'s  agents,  to  take  posses- 
sion of  them  for  his  own  benefit  as  owner,  or  as 
agent  only,  to  forward  them  to  him,  or  to  keep 
them  for  the  seller.  Jamesy,  Griffin,  1  M.  &  W.  20. 

-Sufferance.  ] — In  an  action  against  a  wharf- 


inger,to  whom  goods  were  sent  to  be  shipped,  for 
neglecting  to  take  out  a  sufferance,  for  want  of 
which  the  goods  were  seized,  it  is  not  necessary  to 
aver  or  prove  that  the  goods  were  condemned  by  a 
sentence  in  rem.     Baker  v.  Liscoe,  7  T.  R.  171. 


Insnranoe  Moneys.] — If  A.  deposits  goods 


in  the  warehouse  of  B.,  a  wharfinger,  for  the  pur 
pose  of  sale  by  B.,  who  is  paid  10/.  per  annum  for 
warehouse  rent,  and  receives  a  commission  on  the 
Bjile:  B.,  having  insured  the  goods,  which  are 
afterwards  burnt  in  the  warehouse,  and  having 
received  the  amount  from  the  insurer,  is  liable  to 
A.  for  so  much  money  had  and  received  to  his 
use.  Sidaways  v.  Todd,  2  Stark.  400  :  8.  P, 
Waterx  v.  Monarch  Life  and  IfVre  Injfurance 
Company,  5  El.  &  Bl.  870;  25  L.  J.,  Q.  B.  102. 


Anthorlty  of  Agent] — ^Where  the  agent  of 


a  wharfinger,  whose  duty  it  was  to  give  receipts  for 
goods  actually  received  at  the  wharf,  fraudu- 
lently gave  a  receipt  for  goods  which  he  had  not 
received,  the  wharfinger  held  not  responsible, 
because  it  is  not  within  the  scope  of  the  agent's 
authority  in  the  course  of  his  employment  to 


give  such  a  receipt.  Coleman  v.  Richest,  16  C.  B. 
104  ;  3  C.  L.  R.  795  ;  24  L.  J.,  C.  P.  123  ;  1  Jur., 
N.  S.  596. 

Warehoufemen.] — A  warehouseman  is  only 
bound  to  take  reasonable  and  common  care  of 
any  commodity  entrusted  to  his  chai^ge.  Cailiff 
V.  Danvers,  Peake,  114. 

Theft.] — A.  hired  a  room  in  the  house  of 

B.  at  28.  a  week,  for  the  purpose  of  depositing  goods 
for  safety,  and  kept  the  key  of  a  padlock  by  which 
the  room  door  was  fastened,  and  the  goods  were 
stolen  by  one  of  B.'s  family :— Held,  that  B. 
could  not  be  sued  as  bailee  for  the  value  of  the 
goods  stolen.    Peers  v.  Sampson,  4  D.  &  R.  636. 

Carriers  as.] — The  plaintiff  was  consignee 

of  some  flax  sent  by  railway  to  New  Church 
Station.  On  its  arrival  at  the  station  the  railway 
company  sent  to  the  plaintiff  an  advice  note  cf 
its  arrival,  requiring  him  to  remove  it,  and  stating 
that  they,  the  company,  would  hold  it,  "  not  as 
common  carriers,  but  as  warehousemen,at  owner  s 
sole  risk,  and  subject  to  the  usual  warehouse 
charges."  Soon  after  the  receipt  of  this  notice, 
the  plaintiff  went  to  the  station  and  removed 
two  tons  of  the  flax,  but  left  the  rest  at  the 
station  for  more  than  two  months.  There  'were 
no  warehouses  at  the  station,  and  the  flax  re- 
mained on  open  ground  insufliciently  covered, 
and  became  damaged  ]iy  wet.  In  an  action  for 
the  damage  it  was  admitted  that,  if  the  company 
was  bound  to  take  reasonable  care  of  the  flax, 
they  had  not  done  so : — Held,  that,  treating  the 
advice  note  acquiesced  in  by  the  plaintiff  as  a 
contract,  the  terms  of  it,  taken  altogether,  did 
not  exempt  the  company  from  liability  for 
negligence  to  the  extent  that  they  wooid  be 
liable  as  wai*ehousemen  or  bailees  for  hire  ;  and 
that  they  were  therefore  liable  for  the  damage. 
Mitchell  V.  Lancashire  and  YitrkMre  Pailicat/ 
Company,  10  L.  R.,  Q.  B.  256 ;  44  L.  J..  Q.  B. 
107  ;  33  L.  T.  61 ;  23  W.  R.  853. 

A  package  of  goods  was  delivered  to  the  Great 

Western  Railway  Company,  and  another  to  the 

London  and  North  Western  Railway  Company, 

for  carriage  to  the  station  of  the  former  company 

at  W.,  both   packages  being  addressed  to    the 

plaintiff,  **  to  be  left  till  called  for."    One  of  the 

packages  arrived  at  W.  on  the  24th  of  March, 

the  other  on  the  26th.    On  their  arrival  they 

were  placed  in  the  station  warehouse  to  await 

their  being  called  for.    The  defendants  did  not 

know  the  address  of  the  plaintiff,  who  travelled 

about  the  country  with  drapery  goods.      The 

goods  had  not  been  called  for  when,  on    the 

morning  of  the  27th  of  March,  a  fire  having 

accidentally  broken   out,    the    warehouse    was 

burned  down   and   the  goods  were  consumed 

by  fire.    The  plaintiff  on  the  same  day  after  the 

flre  called  for  the  goo<is,  and,  not  receiving  them, 

brought  actions  against  the  defendant  companies 

as  common  carriers  to  recover  their  value  : — 

Held,  that  after  the  inter?al  of  time  which  the 

plaintiff  had  suffered  to  elapse  since  the  arrival 

of  the  goods,  the  liability  of  the  defendants  as 

common  carriers  in  respect  of  the  gooda  had 

ceased,  and  they  had  become  mere  warehousemen 

of  them,  and  consequently  that  the  actions  were 

not  maintainable  in  the  absence  of  any  evidence 

of  negligence  on  the  part  of  the  defendants. 

Chapman  v.  Great  Western  Mailway  Company, 
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5  Q.  B.  D.  278,;  49  L.  J.,  Q.  B.i420  j  42  L.  T.  252 ; 
2«  W.  R.  566 ;  44  J.  P.  363. 

Where  a  commercial  traveller  deposited  a  case 
of  patterns  in  a  waiting  room  of  a  railway  com- 
pany, and  it  was  lost : — Held,  that  in  an  action 
against  them  as  warehousemen  for  negligence, 
he  could  not  recover  damages  beyond  the  actual 
value  of  the  article  lost.  There  is  no  under- 
taking on  the  part  of  warehousemen  to  be 
answerable  beyond  the  actual  value  of  the 
articles,  except  by  special  contract.  Anderson 
V.  Xarth  Eastern  Railway  Company ^  4  L.  T.  216 ; 
9  W.  R.  519. 

Special  Contraet  as  to  CN>od8.] — The  defendant 
contracted  to  warehouse  certain  goods  for  the 
plaintiff  at  a  particular  place,  but  he  warehoused 
a  part  of  them  at  another  place  where,  without 
any  negligence  on  his  part,  they  were  destroyed. 
In  an  action  to  recover  as  damages  the  value  of 
the  goods : — Held,  that  the  damage  was  not  too 
remote,  and  that  the  defendant,  by  his  breach  of 
contract,  had  rendered  himself  liable  for  the 
loss  of  the  goods.  Lilley  v.  Donhleday^  7  Q.  B.  D. 
510 ;  51  L.  J.,  Q.  B.  310 ;  44  L.  T.  814  ;  46  J.  P. 
708. 

If  the  owner  of  property  gives  another  person 
authority  to  deal  with  it  in  a  particular  way,  and 
such  person  chooses  to  deal  with  it  in  another 
way,  he  must  take  the  risk  of  the  consequences, 
and  is  liable  for  its  loss  or  injury,  unless  such 
loss  or  injury  would  have  occurred  in  whichever 
way  the  proi)erty  had  been  dealt  with.    Ih. 

Where  an  order  is  given  previously  to  the 
delivery  of  goods  to  a  bailee,  carrier  or  other 
person,  to  deal  with  them,  when  delivered,  in  a 
particular  manner,  to  which  he  assents,  and 
afterwards  the  goods  are  delivered  to  him 
accordingly ;  a  duty  arises  on  his  part,  on  the 
receipt  of  the  goods,  to  deal  with  them  according 
to  the  order  previously  given  and  assented  to ; 
and  the  law  infers  an  implied  promise  by  him  to 
perform  such  duty.  Streeter  v.  Horlock,  1  Bing. 
34  ;  7  Moore,.  283. 

Pledge  by  ConngiLee  before  Arrival — ^BiUi  of 
Lading— Delivery  Order.] — When  goods  are 
shipped  under  a  bill  of  lading  drawn  in  parts, 
to  be  delivered  to  the  consignee  "  or  his  assigns, 
the  one  of  which  bills  being  accomplishetl,  the 
others  to  stand  void,'*  the  master,  or  the  ware- 
houseman who  has  the  custody  of  the  goods 
under  the  Merchant  Shipping  Act,  1862,  ss.  Q6- 
78,  is  justified  in  delivering  to  the  consignee  on 
production  of  one  bill  of  lading,  although  there 
has  been  a  prior  indorsement  for  value  to  the 
holder  of  another  part ;  provided  the  delivery  be 
bon^  fide  and  without  notice  or  knowledge  of 
such  prior  indorsement. 

Goods  having  been  shipped  for  London  con- 
signed to  C.  &  Co.,  the  shipmaster  signed  a  set 
of  three  bills  of  lading  marked  «  First,"  "  Second," 
and  "  Third,"  respectively,  making  the  goods 
deliverable  to  C.  k  Co.,  or  their  assigns,  freight 
payable  in  London,  the  one  of  the  bills  being 
accomplished,  the  others  to  stand  void.  During 
the  voyage  C.  k  Co.  indorsed  the  bill  of  lading 
marked  **  First,"  to  a  bank  in  consideration  of 
a  loan.  Upon  the  arrival  of  the  ship  at  London, 
the  goods  were  landed  and  placed  in  the  custody 
of  a  dock  company  in  their  warehouses ;  the 
master  lodging  with  them  notice  under  the  Mer- 
chant Sliipping  Act,  1862,  s.  68,  &c.,  to  detain 
the  cargo  until  the  freight  should  be  paid.    C.  & 


Co.  then  produced  to  the  dock  company  the  bill 
of  lading  marked  "Second,**  unindorsed,  and 
the  dock  company  entered  C.  &  Co.  in  their 
books  as  proprietors  of  the  goods.  The  stop  for 
freight  being  afterwards  removed,  the  dock  com- 
pany bon&  fide  and  without  notice  or  knowledge 
of  the  bank's  claim,  delivered  the  goods  to  other 
persons  upon  delivery  orders  signed  by  C.  &  Co. : — 
Held,  that  the  doqk  company  had  not  been 
guilty  of  a  conversion,  and  that  the  bank  could 
not  maintain  any  action  against  them.  Glyn^ 
Mills  Sf*  Company  v.  East  and  West  India  Bock 
Company,  7  App.  Cas.  691  ;  52  L.  J.,  Q.  B.  146  ; 
47  L.  T.  309 ;  31  W.  R.  201— H.  L.  Affirming,  6 
Q.  B.  D.  476  ;  50  L.  J.,  Q.  B.  62  ;  43  L.  T.  684  ; 
29  W.  R.  316— C.  A. 

And  see  Shipping  and  Carbiebs. 


0.  Livery  Stable  Keepers. 

Bound  to  take  Seasonable  Care.] — When  a 
livery  stable  keeper  undertakes  for  reward  to 
receive  a  carriage  and  lodge  it  in  a  coach-house, 
the  case  comes  within  the  second  class  of  the 
fifth  sort  of  bailment  mentioned  by  Holt,  C.  J., 
in  Cogys  v.  Bernard  Q2  Ld.  Raym.  pp.  917,  918), 
viz.,  a  delivery  to  carry  or  otherwise  manage  for 
reward,  to  a  private  person,  not  exercising  a 
public  employment ;  and  he  is  bound  to  take 
reasonable  care.  Searle  v.  Laverick,  9  L.  R., 
Q.  B.  122  ;  43  L.  J.,  Q.  B.  43  ;  SO  L.  T.  89  ;  22 
W.  R.  367. 

The  obligation  to  take  reasonable  care  of  the 
thing  entrusted  to  a  bailee  of  this  class,  involves 
in  it  an  obligation  to  take  reasonable  care  that 
any  building  in  which  it  is  deposited  is  in  a 
proper  state,  so  that  the  thing  deposited  may  be 
reasonably  safe  in  it  ;  but  no  warranty  or  obli- 
gation is  to  be  implied  by  law  on  his  part  that 
the  building  is  absolutely  safe.    lb. 

The  fact  that  the  building  has  been  erected  for 
the  bailee  on  his  own  ground  makes  no  differ- 
ence in  his  liability.    lb. 

The  plaintiff  brought  his  horses  and  two  car- 
riages to  the  defendant,  a  livery  stable  keeper  ; 
the  carriages  were  placed  under  a  shed  on  his 
premises,  a  charge  being  made  by  him  in  respect 
of  each.  The  shed  had  just  been  erected,  the 
upper  part  being  still  in  the  hands  of  workmen. 
The  defendant  had  employed  a  builder  to  erect 
the  shed  for  him,  as  an  independent  contractor, 
not  as  his  servant,  and  he  was  a  competent  and 
proper  person  to  be  so  employed.  The  shed  was 
blown  down  by  a  high  wind,  the  defendant 
being  ignorant  of  any  defect  in  it,  and  the 
carriages  were  injured  ;  upon  which  the  plaintiff 
brought  an  action  against  him.  At  the  trial, 
these  facts  having  been  admitted,  the  judge 
rejected  evidence  to  prove  that  the  fall  of  the 
shed  was  owing  to  it  being  unskilfully  built 
through  the  negligence  of  the  contractor  and  his 
men  ;  and  he  nonsuited  the  plaintiff,  ruling  fhat 
the  defendant's  liability  was  that  of  an  ordinary 
bailee  for  hire,  and  that  he  was  only  bound  to 
take  ordinary  care  in  the  keeping  of  the  car- 
riages, and  that  if  he  had  exereis^  in  the  em- 
ployment of  the  builder  such  care  as  an  ordinary 
careful  man  would  use,  he  was  not  liable  for 
damage  caused  by  the  carelessness  of  the  builder, 
of  which  he,  the  defendant,  had  no  notice  : — 
Held,  that  the  nonsuit  and  ruling  >vere  right. 
lb. 
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Ai  to  Liability  of  Carrien  to  Provide  SafH- 
cient  Carriages.  J ^iSc'^  Carrier. 

Ai  to  Liability  of  Proprietor!  of  Cabi.] — See 
HACK27ET  Carriage. 


d.  Hirers  of  Property. 

Xiuioal  Initrnmentf.]— The  hirer  of  goods— 
as  in  the  case  of  musical  iDstruments  hir^  to  be 
used  at  the  Opera  House — is  not  answerable  for 
aloes  by  fire.  Longman  v.  Calini^  Abb.  Ship. 
270,  n. 

Carriage.] — The  hirer  of  a  caniage  by  the 
year,  under  a  written  agreement,  binding  the 
carriage-maker  "to  keep  the  same  in  perfect 
repair  without  any  further  charges  whatever," 
is  not  liable  for  repairs  made  necessary  by  acci- 
dent, and  not  by  the  wilful  default  of  the  hirer. 
Reading  y.  Menluim^  1  M.  &  Bob.  234. 

Where  a  carriage  is  hired  for  a  certain  time, 
and  sent  back  before  the  expiration  of  it,  if  the 
party  of  whom  it  was  hired  sells  it  within  the 
time,  he  cannot  recover  his  charge  for  the  hire. 
WHght  T.  JfelvlUe,  3  C.  &  P.  542. 

A  railway  company  enters  into  an  agreement 
with  A.  for  the  delivery  to  them,  during  a  cer- 
tain period,  of  a  certain  quantity  of  coa&,  to  be 
carried  by  them  for  hire,  to  be  paid  by  A. ,  and 
in  A.'s  waggons  ;  the  company  to  have  the  right 
to  detain  any  waggons  of  A.  on  certain  defaults 
on  his  part.  In  order  to  complete  this  agree- 
ment, A.  agrees  with  B.  to  supply  a  portion  of 
the  coals  to  be  sent  on  to  the  line,  in  waggons 
which  had  been  hired,  for  a  term  from  A.  by  B., 
but  re-let  for  hire  by  him  to  A.  for  this  purpose. 
A.  having  made  default,  the  company  seisse  and 
detain  the  waggons  then  on  the  line  as  being 
A.*s,  but  they  are,  in  fact,  waggons  sent  on  by  B., 
under  his  agreement  with  A.  The  company 
cannot  retain  them  against  B.  North  v.  Great 
Xarthera  RaUtoay  Companrj,  6  Jur.,  N.  S.  98. 

Horee.] — ^A  party  who  rides  a  horee  at  the 
request  pt  the  owner,  for  the  purpose  of  exhibit- 
ing and  offering  him  for  sale,  w^ithout  any 
benefit  to  himself,  is  bound  to  use  such  skill  as 
he  possesses ;  and,  if  proved  to  be  conversant 
with,  and  skilled  in,  horses,  is  equally  liable  with 
a  borrower  for  an  injury  done  to  the  horse.  Wil- 
son V.  BreU,  11  M.  &  W.  113  ;  12  L.  J.,  Ex.  264. 

Ship.] — ^After  bailment  of  a  ship  the  bailor 
mortgages  to  a  third  person,  who,  having  the 
right  to  do  so,  demands  the  ship  from  the  bailee  ; 
he  is  entitled  to  refuse  to  restore  it  to  the  bailor, 
because  he  could  not  do  so  without  exposing 
himself  to  an  action.  European  and  Aiistralian 
Royal  Mail  Company  v.  Royal  Mail  Steam 
Packet  Company,  30  L.  J.,  C.  P.  247  ;  8  Jur.,  N. 
S.136.  ^  .    »  '  > 

Amonnt  of  Care  Heceisary.] — What  is  reason- 
able care,  skill  and  diligence  varies  in  the  case 
of  a  gratuitous  bailee,  and  a  bailee  for  hire  ;  but 
the  failure  on  the  part  of  a  bailee  to  exercise 
reasonable  care,  skill  and  diligence  is  in  law 
gross  negligence.  Benle  v.  Sotith  Devon  Rail- 
way Ommny,  11  L.  T.  184  ;  12  W.  R.  1115— 
Bx.  Ch. 


e.  Other  Bailees. 

Carriers — Liability  and  Duty  o£] — ^A  common 
carrier  by  sea  from  London  to  Aberaeen  received 
a  mare  to  be  carried  to  Aberdeen  for  hire.  In 
the  course  of  the  voyage  the  ship  encountered 
rough  weather,  and  the  mare  received  such  in- 
juries that  she  died.  The  jury  found  that  the 
injuries  were  caused  partly  by  more  than  ordi- 
nary bad  weather,  and  partly  by  the  conduct  of 
the  mare  herself  by  reason  of  fright  and  conse- 
quent struggling,  without  any  negligence  of  the 
carrier's  servants  : — Held,  that  the  carrier  was 
not  liable  for  the  death  of  the  mare.  Nugent  v. 
Smith,  1  C.  P.  D.  423  ;  45  L.  J.,  C.  P.  697 ;  34 
L.  T.  827  ;  25  W.  R.  117— C.  A.  Reversing  the 
decision  of  the  Common  Pleas  Division,  1  C.  P. 
D.  19 ;  46  L.  J.,  C.  P.  19  ;  33  L.  T.  731  ;  24  W. 
R.  237— C.  A. 

A  carrier  does  not  insure  against  the  irresis- 
tible act  of  nature,  nor  against  defects  in  the 
thing  carried  itself ;  and  if  he  can  shew  that 
either  the  act  of  hature  or  the  defect  of  the  thing 
itself,  or  both  taken  together,  formed  the  sole 
direct  and  irresistible  cause  of  the  loss,  he  is  dis- 
charged,   lb. 

In  order  to  shew  that  the  cause  of  the  loss  was 
irresistible  it  is  not  necessary  to  prove  that  it  w^as 
absolutely  impossible  for  the  caiTier  to  prevent 
it,  but  it  is  sufficient  to  prove  that  by  no  reason- 
able precaution  under  the  circumstances  could  it 
have  been  prevented.    Ih. 

A  shipowner,  who  is  not  a  common  carrier,  is 
not  subject  to  the  liability  of  a  common  carrier 
— 1.  e.  does  not  insure  the  goods  bailed  to  him 
for  carriage.    lb. 

In  order  to  come  within  the  exception  of  loss 
by  the  act  of  God  as  applied  to  the  liability  of 
a  common  carrier,  the  loss  need  not  have  been 
caused  directly  and  exclusively  by  such  a  direct 
and  violent,  and  sudden  and  irresistible  act  of 
nature  as  the  carrier  could  not  by  any  amount  of 
ability  foresee,  or  (if  he  could  foresee  it)  could 
not  by  any  amount  of  care  and  skill  resist  so  as 
to  prevent  its  efifect.     lb, 

A  loss  is  a  loas  by  the  act  of  God  if  it  is  occa- 
sioned by  the  elementary  forces  of  nature  un- 
connected witli  the  agency  of  man  or  other  cause ; 
and  a  common  carrier  is  entitled  to  immunity  in 
respect  of  loss  so  occasioned  if  he  can  shew  ihai 
it  could  not  have  been  prevented  by  any  amount 
of  foresight,  pains  and  care  reasonably  to  be  re- 
quired of  him.    lb. 

If  the  loss  is  occasioned  partly  by  the  act  of 
God  as  above  defined,  and  partly  by  some  other 
cause,  which,  if  it  had  been  the  sole  canse  of  the 
loss,  would  have  furnished  a  defence,  the  carrier 
will  be  entitled  to  immunity  in  respect  of  such 
loss  if  he  can  shew  that  it  could  not  have  been 
prevented  by  any  amount  of  foresight,  pains  and 
care  reasonably  to  be  required  of  him  ;  and  per 
Cockbum,  C.  J.,  in  such  cases  a  common  carrier 
has  done  all  that  is  reasonably  to  be  required  of 
him,  if  he  has  used  all  the  means  to  which  pru- 
dent and  experienced  carriers  ordinarily  have 
recourse  to  ensure  the  safety  of  goods  entrusted 
to  them  under  similar  circumstances.    lb. 

And  see  Carrier. 

Pawnees  of  Goodi— Sights  of  Owner  of  Goods 
pledged  against  hie  Will.]— The  indemnitv 
given  by  s.  25  of  the  Pawnbrokers  Act,  1872,  to 
a  pawnbroker  who  delivers  a  pledge  to  the  peraon 
producing  the  pawn-ticket  applies  only  as  be« 
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tween  the  pawnbroker  and  the  pawnor  or  the 
owner  who  has  authorized  the  pledge,  and  the 
act  does  not  affect  the  common  law  rights  of  the 
owner  of  property  which  is  pledged  against  his 
will.  Singer  Manvfacturing  Company  v.  Clark, 
5  Ex.  D.  37  ;  49  L.  J.,  Ex.  224  ;  41  L.  T.  591  ; 
28  W.  R.  170;  44  J.  P.  59. 


Sale  by — Bharei.] — The  registered  holder 


of  shares  in  a  company,  whose  articles  of  associa- 
tion did  not  require  that  a  transfer  of  shares  should 
be  made  by  deed,  deposited  the  certificates  of  his 
shares,  accompanied  by  a  transfer  executed  by 
himself,  but  with  the  name  of  the  transfei-ec  and 
the  date  of  execution  left  in  blank,  ^vith  a  ])er8on 
who  advanced  him  money,  as  security  for  the 
loan.  No  time  was  fixed  for  the  repayment  of 
the  loan,  and  nothing  was  said  as  to  the  object  of 
the  transfer : — Held,  that  the  depositee  had  no 
authority,  without  a  previous  demand  for  repay- 
ment of  the  loan,  to  sell  or  sub-mortgage  the 
shares  and  fill  in  the  name  of  the  purchaser  or 
sab-mortgagee  as  transferee,  Sargent,  Ex  parte 
(17  L.  R.,  Eq.  273)  distinguished.  FniTice  v. 
Clarity  22  Ch.  D.  830  ;  52  L.  J.,  Ch.  3H2  ;  48  L.  T. 
185;  31  W.R.374.  Aftirmed,W.N.1884,  43— C.A. 
The  rules  as  to  the  power  of  sale  possessed  by 
the  pledgee  of  a  chattel  apply  also  to  the  pledgee 
of  a  chose  in  action.    Ih, 


ChatteU.] — The  deposit  of  i^ersonal  chat- 


tels with  another  as  a  pledge  to  secure  the  repay- 
ment of  money  on  a  given  day,  with  power  to  sell 
in  case  of  default,  creates  an  interest  and  a  right 
of  property  in  such  chattels  in  the  pledgee,  and  the 
wrongful  act  of  such  pledgee  does  not  annihilate 
the  contract  between  the  parties,  or  the  interest 
of  the  pledgee  in  the  chattels  under  such  con- 
tract, 60  as  to  enable  the  pawnor  to  maintain 
detinue  without  tendering  the  amount  due. 
Donald  v.  Suckling,  1  L.  R.,  Q.  B.  585  ;  35 L.  J., 
Q.  B.  232  ;  12  Jur.,  N.  S.  795  ;  14  L.  T.  772  ;  15 
W.  R.  13  ;  7  B.  &  S.  783  ;  S.  P.  Halliday  v.  HoU 
gale,  3  L.  R.,  Ex.  299  ;  37  L.  J.,  Ex.  174— Ex..Ch. 
A  creditor  who  loses  or  disposes  of  a  pledge 
loses  his  lien,  and  the  pledgor  can  recover  its 
value  without  deducting  the  debt  due.  Cookn  v. 
Haddim,  3  F.  &  F.  229. 


Bate  of  Bale.  ] — A.  deposited  a  dock- warrant 


repayment  of  a  loan  of  money  on  a  future  day 
certain,  though  without  any  express  stipulation 
that  the  pawnee  shall  have  power  to  sell  in  de- 
fault of  payment  on  the  day, — Semble  that  such 
a  power  of  sale  is  implied  by  law  from  the  nature 
of  the  transaction.  Pigot  v.  Cubit' y,  16  C.  B., 
N.  S.  701  ;  33  L.  J.,  C.  P.  134  ;  10  Jur.,  N.  S. 
318  ;  12  W.  R.  467. 

But  where  there  is  no  stipulated  day  for  pay- 
ment, or  where  the  stipulated  time  has  been  ren- 
dered indefinite  by  a  subsequent  agreement 
between  the  parties,  it  is  not  competent  to  the 
pawnee  to  sell  without  a  proper  demand  and 
notice.    lb. 

A  notice  that  he  will  sell  unless  an  excessive 
sum  be  paid  immediately,  is  not  such  a  notice  as 
will  justify  the  sale.    lb. 


When  Property  Pasied.] — B.,  being  in- 


for  brandies  with  B.  &s  a  security  for  a  loan,  which 
was  to  be  repaid  on  the  29th  of  January,  or,  in 
default,  the  brandies  were  to  be  forfeited.  On 
the  28th,  B.  agreed  for  the  sale  of  the  brandies 
to  C,  and  on  the  29th  delivered  to  him  the  dock- 
warrant,  and  C.  took  actual  possession  of  the 
brandies  on  the  30th  : — Held,  that  the  sale  on 
the  28tli,  and  the  delivery  of  the  dock- warrant  to 
the  vendee  on  the  29th,  A.  having  the  whole  of 
that  day  to  redeem  it,  amounted  to  a  conversion. 
Johnson  v.  St  ear,  15  C.  B..  N.  S.  330  ;  33  L.  J., 
C.  P.  130 ;  10  Jur.,  N.  S.  99  ;  12  W.  R.  347. 

Held,  by  Erie,  C.  J.,  Byles,  J.,  and  Keating,  J., 
that  the  proper  measure  of  damages  was  the 
actual  damage  which  A.  had  sustained  by  the 
wrongful  conversion,  which,  as  there  was  no  in- 
tention on  his  part  to  redeem  the  pledge,  was 
merely  nominal.    lb. 

But  by  Williams,  J.,  that  the  proper  measure 
of  damages  was  the  value  of  the  thing  converted, 
the  bailment  having  been  terminated  by  the 
wrongful  sale.  Ih,,  and  see  DavU  v.  Artinggtall, 
infra. 

Where  goods  are  deposited  as  security  for  the 


debted  to  A.,  entered  into  an  agreement  that 
certain  goods  should  be  held  by  A.  as  a  security 
for  the  debt,  and  the  agreement  contained  an 
acknowledgment  that  A.  had  received  into  his 
possession  the  goods  which  were  the  subject  of 
the  pledge.  Part  of  the  goods  was,  in  fact,  de- 
livered to  A.  ;  but  a  cart  and  one  set  of  harness 
were,  by  arrangement,  left  in  the  possession  of 
B.  Shortly  afterwards,  upon  A.  getting  into 
difficulties,  B.  took  back  all  the  go(xls  which  were 
the  subject  of  the  pledge  into  his  own  possession  ; 
but,  upon  A.'s  being,  declared  bankrupt,  his 
assignees  seized  the  goods,  and  sold  them  for  the 
benefit  of  his  creditors  : — Held,  in  trover  by  B., 
against  the  assignees,  that  there  was  a  construc- 
tive delivery  of  all  the  goods  into  the  possession 
of  the  pawnee.  Martin  v.  Reid,  11  C.  B.,  N.  S. 
730;  31  L.  J.,  C.  P.  126. 

Liability  of  Anctioneer  on  Bale  of  Ooods  after 
Notloe  firom  tme  Owner. J — Goods, 'the  separate 
property  of  a  married  woman,  were  placed  by  her 
husband  in  a  hired  warehouse,  and  entrusted  to 
auctioneers  for  the  purpose  of  sale : — Held,  that 
the  auctioneers  became  possessed  of  the  goods, 
so  that  on  receipt  of  notice  of  the  wife's  claim 
before  sale  they  were  liable  to  the  wife  for  the 
value  of  both  the  goods  sold  and  goods  not  sold 
but  afterwards  removed  by  the  husband.  Davia 
V.  Artingstall,  49  L.  J.,  Ch.  609  ;  42  L.  T.  507  ; 
29  W.  R.  137. 

The  plaintiff  is  entitled  to  the  real  value  of  the 
goods  sold,  and  not  merely  to  what  they  fetched 
at  the  auction,  which  sum  could  not  be  assumed 
to  be  the  real  value  of  the  goods.    lb, 

Stfe  aUo  Pawnbroker  and  Sale  (by  Auction). 

Liability  of  Bailees  for  Hire— Theft.]— A  bailee 
of  goods  to  be  kept  for  hire  is  bound  to  take  the 
same  care  of  them  as  he  would  of  his  own  ;  but 
if  they  are  stolen  by  his  servants  he  is  not  liable 
without  gross  negligence  on  his  part.  Pinucaiui 
V.  Small,  1  Esp.  315.  See  Peers  v.  Samptson,  4 
D.  &  R.  636. 

A  treasurer  of  a  benefit  building  society,  having 
covenanted  with  its  trustees  that  he  will  faith- 
fully discharge  the  duties  of  trea8urer,Jobey  the 
directions  of  the  trustees  in  relation  to  such 
duties,  and  punctually  account  to  the  trustees  for 
all  and  every  sum  and  sums  of  •  money,  bills, 
notes,  securities,  goods  and  chattels,  which  he, 
in  his  office  of  treasurer,  shall  receive  on  the 
society's  account,  and  being  bound  by  the  rules 
of  the  society  to  pay  over  in  a  given  time  the 


563 


BAILMENT. 


564 


6ame  moneys  which  he  shall  receive,  does  not 
violate  such  obligation  if,  after  receiving  moneys, 
and  before  he  has  an  opportunity  of  paying  them 
over,  he  is  robbed  of  them  by  irresistible  violence, 
and  without  fault  of  his  own  ;  such  obligation 
being  that  only  of  a  bailee.  Walker  v.  British 
Guarantee  Associatumy  18  Q.  B.  277 ;  21  L.  J., 
Q:  B.  257;  16  Jur.  885. 


Workmen  for  hire.] — ^A  watchmaker  is 


bound  so  to  secure  property  placed  in  his  hands 
in  the  way  of  his  trade,  as  to  protect  it  against 
depredations  that  may  be  committed  by  the 
persons  in  his  employ.  Therefore,  where  A. 
entnisted  B.  (who  was  a  chronometer  maker) 
with  a  chronometer  to  be  repaired,  and  B.  suf- 
fered his  servant  to  sleep  in  the  shop  in  which 
the  chronometer  was  deposited ;  B.  was  held 
liable  to  A.  for  its  value,  B.'s  servant  having 
stolen  it,  and  B.,  at  the  same  time  when  the 
theft  was  committed,  having  deposited  his 
watches  in  a  more  secure  place  than  that  in 
which  the  chronometer  was  left.  Clarke  v. 
Earfushaw,  Gow.  30. 

A  workman  for  hire  is  not  only  bound  to  guard 
the  thing  bailed  to  him  against  ordinary  hazards, 
but  likewise  to  exert  himself  to  preserve  it  from 
any  unexpected  danger  to  which  it  may  be  ex- 
posed.   Leek  V.  Ma£8taer,  1  Camp.  138. 

Where  chattels  are  bailed  to  an  artisan  for  the 
purpose  of  his  executing  certain  work  upon  them, 
at  an  agreed  price,  the  bailor  may  reclaim  the 
chattels  before  such  work  is  fully  executed  ;  and 
the  bailee  has  only  a  lien  upon  them  to  the  extent 
of  what  would  be  a  fair  price  for  so  much  of  the 
work  as  has  then  been  executed.  Lilly  v.  Barns- 
ley,  2  M.  &  Rob.  548.' 

Orataitom  Bailees.] — Upon  a  bailment  with- 
out reward,  in  order  that  an  act  may  be  done  by 
the  bailee  for  the  sole  benefit  of  the  bailor,  such 
bailee  (or  mandatory)  is  liable  only  for  gross 
negligence.  Dinyrnian  v.  Jenkins^  4  N.  &  M.  170; 
2  A.  &  E.  256. 


AnimalB.] — If  A.  places  a  dog  with  B., 


and  the  dog  is  received  by  B.  to  be  kept  by  him, 
for  reward  to  be  paid  to  him  by  A.,  B.  is  not 
answerable  for  the  loss  of  the  dog  if  he  took 
reasonable  care  of  it ;  but  if  the  dog  is  lost,  the 
onus  lies  on  B.  to  acquit  himself  by  showing 
that  he  was  not  in  fault  with  respect  to  the  loss. 
Mackenzie  v.  G)r,  9  C.  &  P.  632. 

A  horse  being  for  sale,  A.  asked  the  agent  of 
the  vendor  to  let  him  have  the  horse  for  the 
pur^jose  of  trying  it,  and  the  agent  did  so  : — 
Held,  that  A.  w^as  entitled  to  put  a  competent 
person  on  the  horse  for  the  purpose  of  trying  it, 
and  was  not  limited  to  merely  trying  it  himself. 
Camoys^Lord)  v.  Scurr,  9  C.  &  P.  383. 


Pictnre]. — A.  lent  a  picture  to  B.,  who 


wished  to  shew  it  to  C;  B.,  without  any  previous 
communication,  and  unknown  to  C,  sent  the 
picture  to  his  house,  where  it  was  accidentally 
injured : — Held,  that  C.  was  not  responsible  for 
not  keeping  the  picture  safely.  Letkhridge  v. 
PhiUipg,  2  Stark.  544. 

Xerohant  entering  Ck>odfl  at  Coatom-HonBe.]— 
A.,  a  general  merchant,  undertakes,  voluntarily 
and  without  rewai*d,  to  enter  a  parcel  of  goods, 
the  property  of  B.,  together  with  a  parcel  of  his 
own  of  the  same  sort,  at  the  Custom-house^  for 


exportation,  but  makes  the  entry  under  a  wrong 
denomination,  whereby  both  parcels  are  seized. 
A.,  having  taken  the  same  care  of  the  goods  of  B. 
as  of  his  own,  and  not  having  received  any  rewaiti, 
and  not  being  of  a  profession  or  employment 
which  necessarily  implied  skill  in  what  he  had 
undertaken,  was  not  liable  to  an  action  for  the 
loss  occasioned  to  B.  Shiells  v.  Blackhumc,  1 
H.  Bl.  158. 

As  to  Innkeeper. l^/Si^Y^  Inkkeepeb. 


3.  Liability  op  Lenders  op  Propebty. 

Defects.] — A  lender  of  a  chattel  is  responsible 
for  defects  in  it  with  reference  to  the  use  for 
which  he  knows  that  the  loan  is  accepted,  of 
which  he  is  aware,  and  owing  to  which  directly 
the  borrower  is  injured.  Blnckmore  v.  BriMol 
and  Exeter  Railway  Company,  8  El.  &  Bl.  1035 ; 
4  Jur.,  N.  S.  657. 

A  gratuitous  lender  of  an  article  is  not  liable 
for  injury  resulting  to  the  borrower  or  his  ser- 
vant, while  using  it,  from  its  defective  state,  if 
the  lender  was  not  aware  of  it.  Mac  Carfhy 
V.  Youn^,  6  H.  &  N.  329  ;  9  W.  R.  439  ;  3  I^.  T. 
785. 

Loan  of  Bhed.] — The  gratuitous  loan  of  a  shed 
for  a  particular  purj^ose  bears  no  analogy  to  a 
bailment  of  pei'sonal  chattels,  but  is  a  mere 
licence  to  use  the  shed,  revocable  at  anv  time- 
Williams  V  JoneSy  3  H.  &  C.  256  ;  10  Jur.,  N.  S. 
852  ;  11  L.  T.  108  ;  12  W.  R.  1007  ;  affirmed  on 
appeal,  3  H.  &  C.  602. 

A.  lent  his  shed  to  B.  to  make  therein  a  si^rn- 
board,  and  D.,  a  carpenter  employed  by  B., 
lighted  his  pipe  from  a  match  with  a  shaving, 
which  he  dropped,  and  thereby  set  fire  to  the 
shavings  on  the  ground,  by  which  the  shed  was 
burned  : — Held,  that  B.  was  not  liable  either  as 
bailee  or  by  relation  of  master  and  servant,     lb. 

And  see  Negligence. 


4.  Remedies. 

Who  may  Recover.] — In  a  case  of  simple  bail- 
ment of  a  chattel,  without  reward,  it  may  be 
recovered  in  trover  either  by  the  bailor  or  bailee, 
if  taken  wrongfully  out  of  the  bailee's  possession. 
McJiols  V.  Bastardy  2  C,  M.  &  R.  659 ;  1  Tyr.  & 
G.  156 ;  1  Gale,  295. 

In  ,an  action  by  a  bailee  of  a  jewel  for  sale, 
against  a  sub-bailee  for  sale,  for  some  injury  done 
to  it  during  the  sub-bailment: — Held,  that 
assuming  there  was  no  positive  direction  by  the 
bailee  to  the  sub-bailee  not  to  part  with  it  out  of 
his  possession,  it  would  be  for  the  jury  to  say 
(either  on  express  evidence,  or  on  their  own 
knowledge)  whether  it  would  be  according  to  the 
usage  of  trade  for  the  sub-bailee  thus  to  part  with 
it  temporarily  to  an  expected  purchaser,  or 
whether  it  would  be  improper  and  negligent  to 
do  so,  in  which  case  the  sub-bailee  would  be  liable 
for  the  diminution  in  value.  Vott  Mitidtm  v. 
Py*<?,  4F.  &F.  583. 

A  bailee  for  hire  of  goods,  who  sells  them  by 
private  sale  to  a  bon4  fide  purchaser,  thereby 
determines  the  bailment,  and  tke  bailor  may 
maintain  trover  for  their  recovery  against  the 
purchaser.  Cooper  v.  Willomatty  1  C.  B.  672 ; 
14  L.  J.,  C.  P.  219  J  9  Jur.  598. 

The  owner  of  goodsi  let  out  by  him  in  the  ordi- 
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nary  conrse  of  trade,  can  lecoyer  in  trorer  against 
a  bon&  fide  pnrchafier  to  whom  the  hirer  has 
wrongfully  sold  them.  Mamer  v.  BankeSj  16 
W.  R.  62  ;  17  L.  T.  147. 

Where  the  bailee  refuses  to  deliver  on  the 
ground  of  the  title  being  in  a  third  person. 
Bated  v.  Hartley,  7  L.  R.,  Q.  B.  694 ;  and  cases 
svpra,  sub  tit.]|C0KTRACT. 

Owner  against  Third  Person— Hogligenee.] — 
An  owner  of  a  barge,  which  is  out  on  hire  for  an 
unexpired  term,  may  maintain  an  action  against 
a  third  person  for  a  permanent  injury  to  it. 
Meart  v.  Zandon  and  South-Western  liailway 
Ct>mpany,  1 1  C.  B.,  N.  S.  850 ;  31  L.  J.,  C.  P.  220 ; 
6  L.  T.  190. 

Detinne — Demand  before  Action.]— An  action 
of  detinue  does  not  lie  against  a  bailee  of  goods 
until  demand  made  by  the  bailor,  after  the  deter- 
mination of  the  bailment  and  before  action 
brought.  CuUen  v.  Barclay,  10  L.  R.,  Ir.  224— 
C.  A. 

OperatioiL  of  the  Statute  of  limitations.] — 
When  a  bailee  of  goods  for  safo  custody  converts 
them,  and  subsequently  refuses  to  deliver  them 
up  on  demand  to  the  bailor,  who  then  first  learns 
the  conversion,  the  bailor  may  elect  to  sue  for  the 
detention,  and  against  such  action  the  Statute  of 
Limitations  runs  only  from  the  time  of  the  de- 
mand. Wilkifuan  v.  Verity,  6  L.  R.,  C.  P.  206  ; 
40  L.  J.,  C.  P.  141 ;  24  L.  T.  32 ;  19  W.  R.  604. 

An  incumbent  sold  the  communion  plate  be- 
longing to  the  parish  church  which  was  intrusted 
to  bis  charge.  More  than  six  years  afterwards 
the  churchwardens  demanded  it  of  him,  and 
then  first  heard  of  its  having  been  sold.  They 
brought  an  action  of  detinue,  and  he  pleaded  the 
Statute  of  Limitations : — Held,  that  the  statute 
afforded  no  defence  as  it  ran  from  the  time  of  the 
demand  and  not  of  the  conversion.    lb. 

Where  Deposit  on  Illegal  Consideration.] — 

The  plaintiff  deposited  with  the  defendant  the 
half  of  a  oOl.  bank  note  by  way  of  pledge  to 
secure  the  pa^nnent  of  money  due  from  the  plain- 
tiff to  the  defendant.  The  debt  was  contracted 
for  wine  and  suppers  supplied  to  the  plaintiff 
by  the  defendant  in  a  brothel  kept  bv  her,  to  be 
there  consumed  in  a  debauch.  The  plaintiff 
having  brought  an  action  to  recover  the  half- 
note  : — Held,  that  the  maxim,  in  pari  delicto 
potior  est  conditio  possidentis,  applied ;  and  that 
as  the  plaintiff  could  not  recover  without  shew- 
ing the  true  character  of  the  deposit,  and  that 
being  on  an  illegal  consideration  to  which  he  was 
himself  a  party,  he  was  precluded  from  obtaining 
the  assistance  of  the  law  to  recover  it  back. 
Taylor  v.  Chester,  4  L.  R.,  Q.  B.  309 ;  21  L.  T., 
359 ;  38  L.  J.,  Q.  B.  225. 

Lareeny— Frand  by  Bailee.] — See  Obiminal 
Law. 

Pleading. — In  all  cases  of  bailment,  the  duty 
of  a  bailee  may  be  alleged  in  a  declaration  to  be 
safely  and  securely  to  keep  the  goods  entrusted 
to  him.  Boss  v.  Hill,  2  C.  B.  877 ;  3  D.  &  L. 
788 ;  15  L.  J.,  C.  P.  182 ;  10  Jur.  435. 
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I.   BANK  OF  ENGLAND. 

1.  Gene  BALLY. 

Exeloaive  Privile^ef  of  Banking — Infringing.  ] 
— A  company,  consisting  of  a  number  of  persons 
subscribing  small  sums,  was  formed  for  buying 
land,  erecting  dwellings  thereon,  and  allotting 
the  same  to  the  subscribers.  The  allotment  de- 
pended upon  the  result  of  a  ballot.  In  con- 
nexion with  this  company  thei-e  waa  established 
a  bank  for  receiving  the  deposits  of  small  capi- 
talists and  working  men,  upon  the  security  of 
the  property  of  the  company  :  and  as  part  of  the 
same  concern  a  bank  in  which  the  subscribers  of 
the  company  might  place  their  savings  for  pur- 
chasing their  land  from  the  company: — Held, 
that  the  scheme  was  illegal,  as  being  contrary  to 
the  7  &  8  Vict.  c.  32.  O""  Connor  v.  BradshaWy 
5  Ex.  882  ;  20  L.  J.,  Ex.  26. 

Btatnte  Begnlating  Powers  of  Banks  with  re- 
gard to  Bills  of  Exchange-J^By  7  &  8  Vict.  c. 
32,  s.  20,  repealing  3  &  4  Will.  4,  c.  98,  b.  6, 
banltx,  though  the  partners  exceed  six  In  number^ 
carrying  on  husincM  in  London^  or  within  aixty- 
fiee  mile*  of  London^  are  enabled  todraWy  accept 
or  indorse  bills  of  exchange^  not  being  payable  to 
bearer  on  demand. 


Bank  of  England,  how  affected  thereby.] 


— The  4  Geo.  3,c.  25,  giving  protection  to  the  Bank 
of  England  against  competition,  did  not  prevent 
merchants  from  issuing  bills  short  of  six  months' 
date,  though  there  were  more  than  six  partners 
in  their  firm,  if  really  not  bankers,  aad  only  done 
for  the  purpose  of  commerce.  Wigan  v.  Fowler, 
2  Chit.  228  ;  \  Stark.  459 ;  S.  >.,  Perring  v. 
Dunston,  R.  &  M.  426. 

A  co-partnership  consisting  of  more  than  six 
persons,  carrying  on  the  business  of  bankers, 
within  sixty-five  miles  of  London,  could  not 
legally,  in  the  course  of  such  business,  accept  a 
bill  of  exchange,  payable  at  less  than  six  months 
from  the  time  of  giving  such  acceptance.  Bank 
of  England  v.  Anderson^  4  Scott,  50 ;  3  Bing. 
N.  C.  589 ;  2  Hodges,  294 ;  1  Jur.  9 ;  2  Keen, 
328. 

A  London  bank  (being  a  partnership  in 
London  consisting  of  more  than  six  persons) 
agreed  with  a  bank  in  Canada,  that  the  manager 
of  the  London  bank,  but  not  a  partner  therein, 
should  accept  bills  drawn  by  the  Canadian  bank, 
l)ayable  at  a  date  earlier  than  six  months ;  and 
that  the  London  bank  would  provide  funds  for 
the  due  payment  of  such  bills  :— Held,  that  the 
acceptance  of  such  bills,  in  execution  of  such 
agreement,  was  unlawful,  regard  being  had  to 
the  acts  in  force  respecting  the  Bank  of  England ; 
and,  secondly,  would  not  have  been  lawful,  even 
if  the  Loudon  bank,  at  the  time  of  such  accept- 
ances, had  in  their  hands  funds  of  the  Canadian 
bank  equal  to  the  amount  of  the  bills ;  nor, 
thirdly,  if  without  such  funds  in  the  hands  of  the 
London  bank,  the  bills  had  been  accepted  by  the 
manager  on  the  credit  of  a  contract  by  the 
Canadian  bank  to  remit  such  funds  to  meet  the 
acceptances;  and,  fourthly,  that  the  Bank  of 
England  might  maintain  an  action  against  the 
London  bank  founded  on  such  transactions,  as 
being  an  infringement  of  their  privileges.  Booth 
v.  BfUik  of  England,  2  Scott,  N.  R.  701  ;  6  Bing. 
N.  C.  415  ;  7  C.  &  F.  509  ;  4  Jur.  702  ;  affirming 
S.  C,  2  Keen,  460  ;  2  Jur.  510. 


A.,  being  agent  of,  and  also  partner  in  the  Leith 
Banking  Company,  opened  an  office  at  Carlisle, 
and  circulated  there  promisaory  notes,  drawn  by 
the  company's  cashier  in  Scotland,  and  made 
payable  to  the  bearer  on  demand  at  the  com- 
pany's office  in  Leith : — Held,  that  this  was  a 
violation  of  the  statutes  passed  for  the  protection 
of  the  Bank  of  England,  and  that  a  debt  formed 
of  notes  BO  issued  could  not  be  proved  under 
a  commission  of  bankruptcy.  Randlcson,  Ex 
j)artey  1  Mont.  &  Mac.  86. 

Branch  of] — A  nptice  of  an  act  of  Ijankruptcy 
given  to  the  Bank  of  England,  in  London,  in 
time  for  communication  to  be  made  to  the  branch 
banks,  is  sufficient  to  bind  the  bank,  in  re§pec*t 
of  transactions  with  the  bankrupt,  at  any  of  the 
branch  banks  of  that  establishment.  Willi^t  v. 
Bank  of  England,  4  A.  &  E.  21 ;  5  N.  &  M.  478  ; 
1  H.  &  W.  620. 

The  assignees  of  A.,  a  bankrupt,  are  entitled  to 
recover  in  trover  against  the  Bank  of  England 
the  amount  of  bank  post -bills,  converted  into 
money  by  A.  at  a  Bank  of  England  branch  bank 
after  notice  given  at  the  Bank  of  England  in 
London,  in  sufficient  time  to  have  communicated 
with  the  branch  bank,  that  A.  had  committed  au 
act  of  bankruptcy,     lb. 

But  they  cannot  recover  the  amount  of  a  bank 
post-bill  paid  to  B.,  a  bona  fide  holder  for  value, 
who  had  received  it  of  A.  after  the  commission 
of  au  act  of  bankruptcy,  but  without  notice 
thereof,    lb. 


IL  OTHER  JOINT-STOCK  BANKS  AND 

BANKERS. 

1.  Generally. 

Irish  Banks.]-^The  33  Geo.  2,  c.  14  (Ir.),  does 
not  relate  exclusively  to  persons  who  carry  on 
the  business  of  banking  in  the  way  of  bankis  of 
issue,  but  to  all  bankers  whatever.  Copland  v. 
Banes,  5  L.  R.,  H.  L.  358  ;  21  W.  R.  1. 

That  statute  is  unrepealed,  except  as  to  such 
specific  matters  contained  in  it  as  have  been  the 
subject  of  special  legislation,    lb. 

A  memorandum  accompanying  a  deposit  of 
deeds  made  as  security  for  a  debt,  and  made  by 
a  person  carrying  on  the  ordinary  business  of  a 
banker,  is  within  that  statute,  and  ought  to  be 
registered  in  order  to  be  valid  as  against  credi- 
tors under  a  trust  deed  executed  pursuant  to  the 
provisions  of  that  act.    lb, 

A  deposit  of  deeds  as  security  for  a  debt, 
accompanied  by  a  memorandum  stating  the 
purpose  of  such  deposit,  constitutes  a  convey- 
ance under  that  statute,  and  might  have  been 
registered,  and  ought  to  have  been  registered, 
even  though  the  stoppage  of  payment  by  the 
banker  took  place  within  one  month  after  iti$ 
date,     lb, 

A  trust  deed  so  executed  will  be  valid  for  all 
purposes  affecting  the  distribution  of  the  estate 
among  the  creditors,  though  it  should  be  followed 
by  a  general  bankruptcy,     lb. 

The  10th  section  of  that  statute,  which  relates 
to  the  approval  of  a  trust  deed  by  the  majority 
of  the  crwiitors,  is  merely  directory.    lb. 

The  33  Geo.  2  c.  14  (Irish),  is  repealed  so  far 
as  banking  companies  in  Ireland  are  concerned, 
by  the  6  Geo.  4,  c.  42,  though  the  former  is  not 
mentioned  in  the  latter  act,  the  provisions  of  the 
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two  Statutes  being  entirely  incompatible  with  | 
each  other.     O' Flaherty  v.  Al'Doirelly  6  H.  L. 
Cas.  142.     But  see  Daties  v.  Kennedy^  infra. 

When  judgment  has  been  obtained  in  Ireland 
against  a  public  officer,  a  warrant  of  attorney 
under  6  Geo.  4,  c.  42,  s.  12,  to  confess  a  judgment 
in  England  for  a  less  sum  than  that  for  which 
judgment  was  obtained  in  Ireland,  is  a  nnllitv. 
Walh^r  V.  M'DowelU  3  Jur.,  N.  S.  1078. 

The  33  Geo.  2,  c.  14  (Irish),  is  not  repealed 
by  6  Geo.  4,  c.  42,  contrary  to  the  opinion  of 
Lord  St.  I^eonards,  expressed  in  O'Flaherty  v. 
M'Douu'H,  6  H.  L.  Cas.  185,  but  still  regulates 
all  banking  transactions  in  Ireland.  Per  vValshe, 
M.  R.,  in  Dari€g  v.  Kt^nedy,  17  W.  R.  305  ;  3  Ir. 
Eq.  R.  31  ;  and  O'Hagan,  C,  3  Ir.  Eq.  R.  668. 

What  are  Banking  Companies.] — A  company 
called  "  The  District  Savings  Bank  "  was  regis-  j 
tcred  in  1858  under  the  Joint-Stock  Companies! 
Act  of  1866,  with  limited  liability,  but  was  never 
registered  under  the  acts  of  1857  and  1858  rela- 
ting to  banking  companies,  and  its  shares  were 
of  IZ.  each.  Its  objects  were  to  receive  deposits, 
to  grant  loans  on  security,  and  to  conduct  the 
business  of  emigration  agents.  Money  could  not 
be  drawn  out  by  cheques  payable  on  demand, 
but  could  only  be  withdrawn  after  notice,  and 
the  company  kept  banking  accounts  with  two 
banks  in  London  : — Held,  that  it  was  not  a 
banking  company  within  the  meaning  of  the  acts 
relating  to  such  companies.  Coe^  Ex  parte,  3 
De  G.,  F.  &  J.  335  ;  31  L.  J.,  Bk.  8  ;  10  W.  R. 
138. 

Where  a  banking  co-partnership  had  once 
begun  to  carry  on  the  trade  and  business  of 
bankers,  and  issued  notes  accordingly,  but  sub- 
sequently stopped  payment,  and  merely  kept  the 
establishment  open  for  the  purpose  of  paying 
their  notes  and  winding  up  the  affairs  of  the 
concern  : — Held,  that  they  still  continued  to  be 
a  banking  co-partnership,  so  as  to  be  entitled  to 
sue  by  their  public  officer.  Davldsim  v.  Coojter, 
11  M.  &  W.  778. 

Branches.] — A  banking  company  was  esta- 
bUshed  in  1836  by  a  deed,  which  provided  that 
the  business  of  the  company  should  be  earned  on 
at  D.,  and  such  other  places  as  might  afterwards 
be  chosen  with  the  consent  of  all  the  directors. 
In  1839  a  branch  bank  was  established  at  C, 
which  continued  until  1843,  when  an  action  was 
brought  against  one  of  the  shareholders,  who 
executeil  the  deed  of  1836,  to  recover  a  sum  of 
money  deposited  at  it : — Held,  that  it  might  be 
presumed,  either  that  the  branch  bank  had  been 
established  in  compliance  with  the  provisions  of 
the  deed,  or  that  the  shareholder  knew  of,  and 
was  a  consenting  ])arty  to,  carrying  on  business 
at  it.  Crellin  v.  Calcert,  14  M.  &  W.  11  j  14 
L.  J.,  Ex,  375  ;  9  Jur.  810. 

Appropriation  of  Name.] — In  an  action  against 
a  banking  corporation  a  dfcclaration  stated  that 
the  plaintiff  had  established  a  bank,  called  the 
Bank  of  London,  and  caused  the  name  to  be 
published  and  affixed  to  the  offices  of  the  bank, 
and  prospectuses  to  be  issued,  and  that  the  de- 
fendant afterwards  fraudulently  established 
another  bank  under  the  stvle  of  "  The  Bank  of 
liOndon,'*  in  imitation  of  the  Bank  of  London  of 
the  i)laintiff,  by  reason  of  which  he  was  pre- 
Tented  from  carrying  on  his  business  at  his  bank 
so  fully  as  he  otherwise  would,  and  was  deprived 


of  gains  and  profits  : — Held,  that  the  declaration 
was  bad,  for  not  shewing  that  the  plaintiff 
carried  on  the  business  of  a  banker.  Lawion  v. 
Bank  of  Londim,  18  C.  B.  84  ;  25  L.  J.,  C.  P.  188 ; 
2  Jur.,  N.  S.  18.  See  25  &  26  Vict.  c.  89,  s.  20. 
See  also  Trade. Mabk. 

Iignnction.] — A  banking  company  establishe<l 
in  1878,  having  offices  in  Bloomsbury,  and  in- 
tended to  deal  chiefly  with  tradesmen  in  that 
district,  was  registered  with  a  name  similar  to 
that  of  a  banking  comjiany  established  in  1863, 
haWng  offices  in  the  city,  and  dealing  principally 
with  wholesale  merchants  : — Held,  that  since 
there  was  no  mala  fides  on  the  part  of  the  new 
company  in  adopting  the  name  they  had  taken, 
the  old  company  was  not  entitled  to  an  injunc- 
tion restraining  them  from  using  it,  and  that 
since  the  name  of  the  new  company  had  been 
duly  registered,  s.  20  of  the  Companies  Act,  1862, 
had  no  application  to  the  case.  Merchant  Bank- 
ing Company  of  Lond(m  v.  Merchant tf  Joint 
Stock  Banh^  9  Ch.  D.  560 ;  47  L.  J.,  Ch.  828  ;  2(\ 
W.  R.  817.     See  also  TRADE. 

2.  Power  and  Authority  op  Directors. 

Amalgamation  of  Banking  Companies.] — Two 

incorporated  banking  companies,  the  Bank  of 
Hindustan  and  the  Imperial  Bank  of  China 
(under  powers  contained  in  their  articles  of  asso- 
ciation), agreed  to  amalgamate,  the  business  of 
the  latter  company  being'  transfeixed  to  the 
former,  and  the  shareholders  in  the  Imperial 
Bank  of  China  having  the  option  of  taking 
newly-created  shares  in  the  Bank  of  Hindustan 
at  a  premium,  part  of  which  was  to  be  paid  out 
of  the  funds  of  the  Imperial  Bank.  The  directoi-s 
of  the  Bank  of  Hindustan,  without  pursuing  the 
course  pointed  out  bv  the  Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  ss.  12,  50,  51,  but  by  a 
simple  resolution  passed  at  one  meeting,  and. 
confirmed  at  a  subsequent  meeting,  resolved  to 
create  and  issue  20,000  new  "shares  of  lOOZ.  each, 
for  the  purpose  of  carrying  out  the  proposed 
amalgamation  ;  their  power  to  increase  their 
capital  under  the  articles  of  association  having 
already  been  exhausted.  They  afterwards  issued 
circulars  informing  the  shareholders  in  the  Im- 
perial Bank  of  the  arrangement  which  had  been 
made,  and  intimating  to  them  that  they  had  an 
option  to  take  such  new  shares  on  the  terms 
specified.  A  shareholder  in  the  Imperial  Bank, 
iu  consequence,  in  1864,  applied  for  and  obtained 
an  allotment  of  shares,  paid  a  portion  of  the  de- 
IKwit  and  premium  thereon,  and  by  his  letter  of 
application  engaged  to  pay  the  residue  on  a 
given  day.  Calls  were  afterwards  made,  of  which 
he  had  notice  ;  but  he  never  repudiated  his  lia- 
bility until  an  action  was  brought  against  him  in 
1867  for  non-payment  of  those  calls.  In  1868, 
the  supposed  amalgamation  of  the  two  banks 
was,  by  a  decree  in  Chancery,  in  a  suit  by  dis- 
sentient shareholders  in  the  Imperial  Bank,  de- 
clared void:— Held,  that  the  directors  of  the 
Bank  of  Hindustan  had  no  power  to  issue  the 
new  shares,  and  that  the  shareholder  was  not  by 
any  acquiescence  or  conduct  on  his  part  estopped 
from  denying  that  he  was  a  shareholder  in  the 
Bank  of  Hindustan.  Bank  of  IliJidnston.Chinay 
and  Japan  v.  Ali»on^  6  L.  R.,  C.  P.  54  ;  40  L.  J., 
C.  P.  1 ;  23  L.  T.  616  ;  affirmed  on  appeal,  6  L.  R., 
C.  P.  222  ;  40  L.  J.,  C.  P.  117  ;  23  L.  T.  854  ;  19 
W.  R.  505-.EX.  Ch. 
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To  Borrow  Money.] — By  a  deed  of  settlement,  a 
banking  company,  called  The  Bank  of  Australia, 
was  established  as  a  bank  of  issue  and  deposit  in 
New  South  Wales.  The  deed  contained  clauses 
conferring  powers  upon  the  directors  for  the 
better  management  of  the  concerns  of  the  com- 
pany ;  whereby  it  was  declared  that  they  shall 
nave  and  be  expressly  invested  with  full  power 
and  authority  to  superintend,  order,  conduct, 
regulate  and  manage  all  and  singular  the  affairs 
and  business  of  the  company,  to  the  best  of  their 
discretion  and  judgment,  under  and  subject  to 
the  provisions  thereinafter  contained.  Such 
board  of  directors  was  empowered  to  devise  and 
make  such  provisions,  rules,  ort'ere  and  regu- 
lations, touching  the  goveniment,  carrying  on, 
and  management  of  the  affairs  of  the  company, 
the  same  not  being  repugnant  to  the  general 
rules  and  regulations  therein  contained,  as  they 
should  think  expedient.  In  1843,  the  Bank  of 
Australia  became  involved  in  pecuniary  diffi- 
culties, whereupon  the  directors  applied  to  the 
Bank  of  Australasia  for  a  loan,  and  borrowed  from 
that  bank  at  various  times  154,000/.,  for  which 
the  directors  gave  their  promissory  note.  Upon 
the  negociatlon  of  this  loan,  the  directors  of  the 
Bank  of  Australia  entered  into  an  agreement 
with  the  Bank  of  Australasia,  whereby  they  stipu- 
lated that  the  Bank  of  Australia  should  cease  to 
be  a  bank  of  issue,  deposit  and  discount,  and 
should  become  a  loan  company,  and  that  no 
transfer  of  shares  or  stock  should  be  made  with- 
out the  consent  of  the  Bank  of  Australasia ; 
they  also  agreed  to  wind-up  and  get  in  their 
capital  as  a  loan  company.  Payment  of  the 
note  was  refused  by  the  shareholders  of  the 
Bank  of  Australia,  on  the  ground  that  the  stipu- 
lations contained  in  the  agreement  were  ultra 
Tires  the  directors.  In  an  action  by  the  Bank  of 
Australasia  on  the  note,  against  the  Bank  of 
Australia : — Held,  first,  that  the  directors  of  the 
Bank  of  Australia  had  the  power  of  managing 
partners  in  an  ordinary  banking  partnership,  and 
that  amongst  these  was  the  power  of  borrowing 
money  for  the  purpose  of  discharging  the  exist- 
ing liabilities  of  the  bank  till  the  assets  should 
be  realised,  and  of  discontinuing  the  bank  if 
they  thought  such  conduct  essential  to  the  in- 
terests of  the  shareholders.  Bank  of  Australa^in 
V.  Breillat,  6  Moore,  P.  C.  C.  152 ;  12  Jur. 
189. 

Held,  secondly,  that  the  circumstances  of  the 
engagements  of  the  directors  to  repay  the  loan 
being  accompanied  by  other  stipulations,  some  of 
which  were  ultra  vires,  did  not  discharge  the 
bank  from  liability  to  repay  the  loan,  as  the  only 
effect  of  those  stipulations  was,  that  they  could 
not  be  enforced.    Ih. 

By  a  deed  of  settlement  of  a  company,  the 
directors  were  authorized  to  borrow,  under  the 
seal  of  the  company,  such  sums  as  should  from 
time  to  time,  by  a  resolution  passed  at  a  general 
meeting  of  the  company,  be  authorized  to  be 
borrowed,  not  to  exceed  a  certain  sura.  At  a 
general  meeting  the  directors  were  authorized  to 
borrow  such  sums,  and  at  such  interest,  and  for 
such  periods  as  they  might  deem  expedient,  in 
accordance  with  the  provisions  of  the  deed  of 
settlement.  The  directors  having  borrowed 
1,000/.  on  bond  under  the  seal  of  the  company : — 
Held,  that  the  company  was  liable  to  repay  the 
amount,  whether  the  resolution  was  or  was  not 
a  sufficient  authority  to  the  directors  to  borrow ; 
for  though  parties  dealing  with  a  joint  stock 


company  are  bound  to  take  notice  of  any  limita- 
tion of  the  authoriry  of  the  directors  in  tbe 
deed  of  settlement,  yet  where  the  directors  have 
power  to  borrow,  the  lenders  of  the  money  have 
a  right  to  presume  that  the  company  which  put 
forward  their  directors  as  authorized  to  boiro'w, 
has  taken  every  step  requisite  to  empower  them 
to  do  so.  Royal  British  BaJik  v.  Turqvandj  6 
El.  &  Bl.  327  ;  26  L.  J.,  Q.  B.  317  ;  2  Jur.,  N.  S. 
663.  Judgment  of  Q.  B.  affirmed,  5  El.  &  Bl. 
240— Ex.  Ch. 

An  action  was  brought  on  promissory  notes ; 
they  were  at  five  years'  date ;  attached  to  each  were 
coupons  for  half-yearly  interest  at  the  rate  of  five 
per  cent,  till  the  principal  would  become  dne. 
They  were  issued  through  a  broker  employed  by 
bank  directors,  and  the  plaintiff  paid  him  the^ull 
value.  In  the  advice  notes  from  the  broker  to 
the  plaintiff  the  transaction  was  called  a  sale  of  de- 
bentures. The  money  thus  raised  was  employed  as 
capital  in  starting  branches  of  the  bank  abroad  : 
— Held,  that  though  the  transaction  was  called 
a  *'  sale  of  debentures,"  yet  it  appeared  to  be  in 
substance  a  loan  on  the  security  of  the  notes  ; 
and  that  assuming  that  the  directors  had  autho- 
rity to  borrow  it  for  the  company,  the  plaintiff 
might  recover  against  the  shareholders  for  money 
lent.  Ma^lae  v.  Sutherland.  3  El.  &  Bl.  1  ;  2  C. 
L.  R.  1320  ;  23  L.  J.,  Q.  B.  229  ;  18  Jur.  942. 

Held,  also,  that  the  transaction  appeared  to  be 
so  much  out  of  the  ordinary  course  of  banking 
transactions,  that  the  plaintiff  could  not  recover 
merely  on  the  implied  authority  given  to  the 
managers  of  a  company  to  do  all  that  was  in 
the  oidinary  course  of  the  business  for  which  the 
company  was  formed.    Ih. 

The  deed  of  the  company  authorized  the  esta- 
blishment of  branches  in  all  places  east  of  the 
Cai^e  of  Good  Hope,  and  gave  full  powers  to  the 
directors  to  manage  the  whole  concern ;  it  pro- 
vided that  for  the  first  four  years  there  should  be 
no  general  meetings.  The  money  raised  on  the 
notes  was  employed  in  establishing  branches  ; 
during  the  first  four  years  dividencls  were  paid 
by  the  directors,  and  afterwards,  at  three  succes- 
sive geneitU  annual  meetings,  dividends  were 
voted  on  the  supposition  that  they  were  derived 
from  the  profits  of  these  branches  and  received 
by  the  shareholders  : — Held,  that  the  deed  autho- 
rized the  directors  to  issue  notes  and  borrow 
money  as  they  had  done  for  the  purpose  of 
starting  the  branches.     Ih. 

Held,  also,  that  supposing  it  had  not,  the 
shareholders  must  be  taken  to  have  ratified  the 
means  by  which  the  directors  had  raised  the 
capital  for  establishing  the  branches  from  which 
the  dividends  were  derived.    Ih. 

Deeds  of  Settlement  of  Companies — ^Loans  and 
Advances.] — ^A  banking  company  incorporated 
by  charter,  which  contained  a  clause  declaring^ 
that  it  should  not  be  lawful  for  the  company  to 
advance  money  on  the  security  of  merchandise, 
advanced  money  on  the  faith  of  receiving  as 
security  a  preferential  lien  on  the  wool  of  an 
ensuing  clip  to  be  shorn  from  the  sheep  of  the 
party  in  whose  favour  the  advances  were  made, 
but  who  was  not  in  the  actual  possession  of  the 
sheep,  though  a  part  owner  of  the  sheep  and  the 
agent  of  the  other  owners  for  whose  benefit  the 
advances  had  been  made : — Held,  in  an  action  of 
trover  by  the  company  on  such  agreement  giving 
them  a  preferable  lien,  that  it  was  maintainable, 
and  that  the  banking  company  wae  entitled  to  re- 
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cover  for  the  value  of  the  wool  on  such  prefer- 
ential lien.  Ayers  v.  Simfh  Avfdralian  Bank- 
ing ampany,  3  L.  R.,  P.  C.  B48  ;  40  L.  J.,  P.  C. 
22  ;  19  W.  R.  860 ;  7  Moore,  P.  C.  C,  N.  S. 
432. 

Anthority  to  use  Tmitees^  Names  in  Legal 
ProeeedingB.] — The  deed  of  settlement  of  a 
banking  company  contained  a  proviso  that, 
where  property  was  vested  in  trustees,  the  court 
of  directors  should  have  power  to  direct  any 
actions  or  suits  to  be  commenced,  prosecuted,  or 
defended,  on  account  of  the  property  of  the 
bank,  and  to  direct  the  necessary  parties  to  such 
actions  or  suits  to  carry  them  on  or  defend  them, 
and  that  such  parties  should  be  indemnified  oat 
of  the  funds  of  the  bank.  Property  was  vested  in 
a  person,  who  as  one  of  the  trustees  of  the  bank, 
and  who  had  executed  the  deed,  was  made  a  co- 
defendant,  with  two  other  trustees,  in  a  suit  by 
persons  claiming  the  property  adversely  to  the 
bank.  The  solicitors  of  the  bank  entered  an 
appearance  for  him  without  his  knowledge  : — 
Held,  that  the  provision  in  the  deed  of  settle- 
ment operated  as  an  authority  to  the  bank  to 
use  the  names  of  their  trustees  in  any  action  or 
suit,  and  that  the  solicitor  of  the  bank  was  en- 
titled to  enter  an  appearance  for  him,  and  con- 
duct the  defence  for  him.  Ueinr'wh  v.  Sutton, 
6  L.  R.,  Ch.  220 ;  24  L.  T.  530. 

To  bind  Shareholders.] — Directors  of  an  unin- 
corporated and  unregistered  banking  company 
callc<l  the  Royal  Bank  of  Australia  issued  pro- 
missory notes  in  this  form : — "  The  Royal  Bank 

.    We,  the  directors  of  the  Royal  Bank  of 

Australia,  for  ourselves  and  the  other  share- 
holders of  the  company  jointly  and  severally, 
promise  to  pay  to  A.,  or  order,  for  value  received  on 
account  of  the  company.    (Signed)  A.  chairman, 

B.  and  C.  directors, o^Australia :" — Held, 

assuming  that  the  parties  signing  were  autho- 
rized to  sign  promissory  notes  on  account  of  the 
partnership,  that  this  form  of  note  showed  suffi- 
ciently an  intention  to  bmd  the  company 
jointly,  and  that  though  the  attempt  to  bind  the 
shareholders  severally  was  ultra  vires  and  void, 
yet  the  shareholders  were  bound  jointly.  .Vachie 
V.  Sutherland,  3  El.  &  Bl.  1 ;  2  C.  L.  R.  1320 ;  23 
L.  J.,  Q.  B.  229  ;  18  Jur.  942. 

Directors  of  a  bank  issued  instruments  in  the 
following  form:  "Union  Bank  Post  Bill,  Cal- 
cutta. At  sixty  days  after  sight  of  this  our  first 
bill  of  exchange  (second  and  third  of  the  same 
tenor  and  date  not  paid),  we  promise  to  pay,  on 
account  of  the  proprietors  of  the  Union  Bank' of 
Calcutta,  to  the  order  of  C.  L.  &  Co.,  the  sum  of 
Company's  rupees  10,000,  value  received.  Signal 
J.  R.,  W.  G.,  directors."  By  the  deed  of  settle- 
ment, the  business  of  the  company  was  to  consist 
in  issuing  promissory  notes,  payable  to  bearer 
on  demand  for  any  srun  not  less  than  eight 
Company's  rupees,  and  not  exceeding  1,000,  and 
bills  of  exchange  payable  at  such  time  after 
date  or  sight  as  the  directors  should  fix,  to  parties 
who  should  require  the  same  and  deposit  the 
amount  of  such  bills  in  the  bank  and  in  all 
other  branches  of  business  usually  transacted  by 
bankers  at  Calcutta.  It  was  provided,  that  no 
promissory  notes  or  bills  of  exchange  should  be 
issued  otherwise  than  of  the  description  and  in 
the  manner  mentioned.  Ip  an  action  by  an 
indorsee  of  one  of  these  instruments  against  a 
shareholder  in  the  bank: — Held,  first,  that  the 


directors  had  power  to  bind  the  shareholders  by 
issuing  instruments  of  that  description.  Forbes 
V.  Marshall,  ]  1  Ex.  166 ;  24  L.  J..  Ex.  305. 

Held,  secondly,  that  they  were  in  a  form 
which  bound  the  shareholders.    lb. 

Held,  thirdly,  that  they  were  substantially 
made  in  the  name  of  the  partnership  firm.    lb. 

A  banking  company,  established  under  7  Geo. 
4,  c.  46,  and  1  &  2  Vict.  c.  96,  is  a  quasi  corpo- 
rate body,  so  as  not  to  be  affected  by  what  may 
be  known  to  each  individual  shareholder.  Powles 
V.  Page,  3  C.  B.  16 ;  16  L.  J.,  C.  P.  217 ;  10  Jur. 
626. 

When,  therefore,  D.,  one  of  the  partners  of 
a  firm  which  was  a  customer  of  such  banking 
company,  was  also  one  of  the  directors  of  the 
company,  but  his  being  director  gave  him  no 
management  of  the  banking  accounts,  which 
were  conducted  by  the  manager  with  the  con- 
currence of  three  managing  directors,  of  whom 
D.  was  not  one,  and  the  firm  dissolved  partner- 
ship :  D.'s  knowledge  of  such  dissolution  does 
not  operate  as  a  notice  to  the  company.    Ih. 

Knowledge  of  a  particular  fact  relating  to  the 
accounts,  by  one  director  of  a  banking  company, 
is  not  notice  to  the  company,  where  that 
director  had  no  voice  in  the  management  of  the 
accounts,  and  the  money  transactions  of  the 
company  were  conducted  exclusively  by  a 
manager  under  three  directors,  of  whom  the 
director  possessing  the  knowledge  was  not  one. 
Carew,  In  re,  31  Beav.  39. 

When  a  director  Is  about  to  commit  a  fraud,  it 
is  to  be  presumed  that  he  will  not  disclose  the 
circumstances  to  his  colleagues.    lb. 

A.  fraudulently  obtained  possession  of  accept- 
ances from  C,  and  he  got  them  discounted  and 
carried  to  his  account  by  a  banking  company,  to 
which  he  was  largely  indebted,  and  of  which  he 
waa  a  director  and  local  manager  : — Held,  under 
the  circumstances,  that  the  bank  had  notice,  and 
could  not  be  considered  bond  fide  owners.    lb. 

Bireetoifl  guaranteeing  Debentures  of  another 
Company.] — The  directors  of  a  joint  stock  bank, 
the  deed  of  settlement  of  which  gave  them  ex- 
tensive powers  to  carry  on  the  business  of 
bankers,  and  to  act  in  such  manner  as  might 
appear  to  them  best  calculated  to  promote  the 
interest  of  the  bank,  have,  when  the  formation 
of  another  company  is  of  importance  to  the  bank, 
power  to  guarantee  the  payment  of  interest  on 
debentures  of  that  company  issued  for  the  pur- 
pose of  forming  it.  West  of  England  Bank,  In 
re,  Booker,  Ex  parte,  14  Ch.  D.  317 ;  49  L.  J., 
Ch.  400 ;  42  L.  T.  619  j  28  W.  R.  809. 

In  relation  to  the  Salariei  of  Bank  Servants.] 
— ^The  deed  of  settlement  of  a  banking  company 
contained  clauses  empowering  the  directors  to 
pay  and  allow  to  the  servants  of  the  company 
such  remuneration,  salaries  and  wages  as  the 
court  of  directors  should  think  proper,  and  to 
confirm  any  contract  and  all  acts  done  by  persons 
acting  as  directors  in  relation  to  the  formation 
and  establishment  of  the  company.  The  pro- 
visional directors  entered  into  a  contract  with 
a  manager  to  pay  him  a  salary,  and  if  the  bank 
should  discontinue  business  before  the  term 
agreed  upon  to  pay  him  1,000/.  a  year  for  three 
years,  such  contract  to  be  confirmed  by  the  pro- 
prietary, or  a  board  duly  authorized: — Held, 
,  that  the  directors  alone  had  power  to  confirm 
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that  contract  by  deed.     JVilkins  v.  jRoebvrlt,  4 
Drew.  281. 

-  Proyision  in  Deed  of  Settlement  to  dissolve  on 
Contingency — Happening  of  Contingency — Con- 
tinning  Bank.] — The  deed  of  settlement  of  a 
banking  company  provided,  that  when  one-fourth 
of  the  capital  was  lost,  the  directors  shouldcalla 
meeting,  and  the  company  should  be  dissolved. 
Considerably  more  than  one-fourth  of  the  capital 
was  lost,  and  a  meeting  was  called,  at  which  the 
shareholders  resolved  to  continue  the  bank.  Fur- 
ther losses  were  made,  but  no  such  meeting  was 
called  again : — Held,  that  as  the  shareholders 
knew  that  the  bank  was  going  on  after  more  than 
one-fourth  of  the  capital  was  lost,  the  directore 
were  not  liable  for  continuing  the  bank.  Tvr- 
ijmind  V.  Marshall,  4  L.  R.,  Ch.  370  ;  38  L  J.,  Ch. 
639. 

The  directors  of  a  banking  company  are  not 
liable  to  the  company  for  including  in  their 
accounts  as  good,  debts  which  were,  in  fact,  bad, 
unless  they  can  be  fixed  with  knowledge  of  the 
fact.     lb. 


To  lend  Money — Ultra  vires. — A  banking  com- 
pany permitted  its  customers,  a  railway  company, 
to  draw  cheques  against  a  sum  entered  in  the 
books  of  the  bank  under  the  title  "Loan  Account." 
The  company  being  insolvent,  the  claim  of  the 
bank  was  disputed  as  being  an  unauthorizeJ  loan : 
— Held,  that  though  the  transactions  between  the 
banking  company  and  the  railway  company  were 
recorded  in  the  bank  books  under  the  title  of 
"  Loan  Account,*'  yet  they  were  not  the  less  mere 
overdrawing  in  the  regular  course  of  a  banking 
business,  and  that  there  was  no  borrowing  or  loan 
in  the  proper  sense  of  the  word,  which  could  be 
questioned  as  idtra  vires.  Wati-rUnc  v.  Sharj),  8 
L.R.,Eq.  501. 

A  banking  company  I.,  the  articles  of  which  in 
general  terms  gave  the  directors  very  ample 
powers  of  management,  advanced  money  on  the 
deposit  of  shares  in  Company  A.  The  directors 
becoming  alarmed  by  a  judicial  opinion  that  the 
shares  remained  within  the  order  and  disposition 
of  the  depositors,  passed  a  resolution  to  have  the 
shares  transferred  into  the  name  of  Company  1. 
or  its  manager.  They  were  accoixiingly  trans- 
ferred into  the  name  of  Company  I.,  the  transfers 
being  execute*  1  on  behalf  of  Company  I.  by  an 
agent,  not  under  the  common  seal.  The  company 
was  regislered  as  shareholder,  sold  some  of  the 
shares  and  receivefl  the  purchase-money,  and  re- 
ceived the  dividends  on  the  rest.  Company  A. 
was  afterwards  oixlered  to  be  wound  up  : — Held, 
that  although  the  acts  of  ownership  exercised  by 
Company  I.  over  the  shares  would  not  have  pre- 
vented its  repudiating  them  if  the  transaction  had 
been  ultra  vires.  Company  I,  was  rightly  placed 
on  the  list  of  contributories  ;  for  that,  although 
buying  the  shares  of  another  company  as  a  specu- 
lation would  have  been  ultra  vires,  it  was  within 
the  powers  of  the  company,  as  bankers,  to  advance 
money  on  the  deposit  of  shares,  and  to  do  all 
such  acts  as  were  reasonable  and  pi-oper  for 
making  the  security  available.  Axiafh  Jianhing 
Company,  In  re,  Royal  Bank  of  India,  Ex  parte, 
4L.  R.,'Ch.252. 


3.    Liabilities. 

Under  Companies  Act.] — The  Court  of  Chancery 
has  no  jiuisdictiou  under  the  Companies  Act, 


1862, 8.  100,  to  order  moneys  of  the  company  to 
l)e  repaid  by  the  bankers  of  the  company,  unless 
the  moneys  can  be  clearly  proved  to  have  been 
paid  directly  out  of  the  funds  of  the  company. 
Imperial  Land  Company  of  Marseilles,  In  re,Na- 
timal  Bank,  In  re,  10  L.  R.,  Eq.  208  ;  39  L.  J., 
Ch.  .331  ;  22  L.  T.  698  ;  18  W.  R.  661. 

The  bankers  of  a  company  are  not  officers  of 
the  company  within  s.  165,  and  the  court  has  no 
jurisdiction  therefore  on  a  summary  application 
to  onler  them  to  repay  moneys  improperly  re- 
tained,   lb. 

For  Hononring  Cheqnes  of  Company.] — All 

persons  dealing  with  a  company  are  bound  to  take 
notice  of  its  external  position,  as  evidenced  by  its 
articles  of  associaticm  and  partnership  deed  ?  but 
they  are  not  bound  to  inquire  into  its  internal 
management,  provided  that  their  transactions 
with  it  are  such  as  might  legally  take  place  and 
be  consummated  under  the  articles  of  aj^>- 
ciation.  Mahony  v.  East  Holy  ford  Mining  Onn- 
p.iny,  7  L.  R.,  H.  L.  869  ;  33  L.  T.  383  ;  9  Ir.  R., 
C.  L.  .306— H.L. 

The  articles  of  association  of  a  company  con- 
tained provisions  as  to  the  appointment  of  direc- 
tors, and  the  drawing  of  cheques  ;  they  also  con- 
tained a  clause  validating  the  acts  of  the  directors 
notwithstanding  any  defect  in  their  appointment. 
Certain  persons  assumed  the  office  of  directors 
without  having  been  properly  appointed,  and 
communicateti  t>o  the  bankers  of  the  company  an 
alleged  resolution ,  i  n  accordance  with  the  articles, 
as  to  the  form  in  which  cheques  were  to  be 
drawn.  The  bank  acted  upon  this  communication, 
and  honoured  cheques  drawn  in  the  manner  de- 
snribe<l.  In  an  action  by  the  official  liquidator  of 
the  company  to  recover  the  amount  paid  upon 
these  cheques : — Held,  that,  even  without  the 
validating  clause,  as  the  bank  had  dealt  bon4  fide, 
in  a  manner  authorized  by  the  articles  of  associa- 
tion, with  persons  ^rho  were  the  de  facto  direc- 
tois  of  the  company,  suffered  by  the  shareholders 
to  occupy  that  position,  they  were  not  liable  to 
refund  the  money  so  paid.    lb. 

For  Profits  on  sale  of  Shares.] — Some  of  the 
directors  of  a  banking  company,  whose  duty  it 
was,  as  directors,  to  watch  over  and  regulate  the 
completion  of  a  contract  entered  into  by  8.  to 
take  up  a  large  number  of  new  shares  in  the  bank, 
at  his  request,  and  before  he  had  paid  for  and  be- 
come the  owner  of  the  shares,  entered  into  per- 
sonal contracts  with  him  to  take  some  of  the  shares 
off  his  hands.  They  did  so,  and  realized  profits 
by  the  sale  of  the  shares,  and  also  by  the  sale  of 
bonus  shares  issued  in  respect  of  the  shares  so 
taken  bj'  them  from  S.:— Held,  that  they  mnst 
account  for  all  such  profits  to  the  bank.  Parkrr 
V.  McKenna,  10  L.  R.,  Ch.  96  ;  44  L.  J.,  Ch.425 ; 
31  L.T.739;  23W.R.271. 

For  Frand  of  Agent] — An  action  for  deceit 
will  lie  against  a  banking  corix)ration  for  a  fraud 
committed  by  its  agent,  provided  the  fraudulent 
act  was  within  the  scope  of  the  agent's  authority, 
and  the  corporation  has  derived  benefit  from  it. 
Ma4;kay  v.  Cowmereial  Bank  ofyetv  Bjntnsicirk, 
5  L.  R.,  P.  C.  394  ;  43  L.  J.,  P.  C.  31  ;  30  L.  T. 
180  ;  22  W.  R.  473. 

The  cashier  of  a  bank,  who  discharged  the 
duties  of  manager,  by  sending  a  fraudulent  an- 
swer to  a  telegram,  induced  a  party  to  accept 
certain  bills  drawn  upon  them  by*L.,  and  in> 
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doned  to  the  Ijank  :— Held,  first,  that  it  was 
within  the  scope  of  the  cashier's  aathority  to  send 
such  a  telf^ram.    Ih, 

Held,  secondly,  that  the  bank,  having  obtained 
the  benefit  of  the  bills,  was  liable  in  an  action  for 
the  false  representations.    Ih, 

BepresantatioiL  of  ICanager.]— The  plaintiffs 
purchased  from  the  New  Orleans  Bank  a  bill  pf 
exchange  drawn  on  the  Bank  of  Liverpool.    The 
mani^r  of  the  New  Orleans  Bank,  at  the  time, 
told  the  plaintiffs  that  there  was,  or  would  be  at 
the  maturity  of  the  bill,  a  balance  at  the  Bank 
of  Liverpool  more  than  sufiScient  to  meet  the 
bill,  and  that  there  was  no  doubt  it  would  be 
paid.    The  course  of  dealing  between  the  New 
Orleans  Bank  and  the  Liverpool  Bank  was  that 
the  former  drew  bills  on  the  latter,  and  employed 
them  also  to  collect  the  moneys  receivable  on 
bills  remitted  to  them,  the  agreement  being  that 
the  Liveqwol  Bank  was  never  to  be  under  cash 
advances,  and  the  funds  remitted  had  always 
been  sufficient  to  meet  its  acceptances.     Soon 
after  the  purchase,  the  New  Orleans  Bank  sus- 
pended payment,  and  the  Liverpool  Bank  refused 
to  accept  the  bill.    The  funds  in  the  hands  of 
the  Liverpool  Bank  were  abundantly  sufficient 
to  meet  all  their  acceptances  for  the  New  Orleans 
Bank,  and  also  to  pay  this  bill : — Held,  that  the 
statements  of  the  manager  were  merely  a  correct 
statement  of  the  course  of  business  between  the 
two  banks,  and  did  not  give  the  purchaser  of  the 
bill  any  Hen  on  the  funds  in  the  hands  of  the 
LiverjKXDl  Bank.     Thomson  v.  Simpsan,  5  L.  R., 
Ch.  659  ;  39  L.  J.,  Ch.  867  ;  18  W.  R.  1090. 

The  plaintiff  supplied  oats  to  D.,  a  customer 
of  a  bank,  for  the  purpose  of  enabling  him  to 
perform  a  contract  with  the  government  for  the 
supply  of  oats,  on  the  faith  of  a  guarantee  given 
by  the  manager  that,  on  receipt  of  the  money  to 
be  paid  by  the  commissariat  department  to  the 
bank  for  D.  for  the  price  of  the  oats  supplied  to 
the  goverment  by  D.,  the  bank  would  pay  the 
plaintiff  out  of  that  money  the  sum  due  to  him, 
subject  only  to  the  debt  due  to  the  bank  from  D. 
D.  was,  at  the  time,  so  largely  indebted  to  the 
bank,  that  it  was  practically  impossible  that 
there  should  be  any  surplus  to  come  to  the 
plaintiff,  after  payment  of  the  debt  due  to  the 
bank  ;  but  the  manager  concealed  this  from  the 
plaintiff.  The  bank  having  appropriated  the 
whole  of  the  money  to  the  payment  of  their 
own  debt : — Held,  that  on  proof  of  these  facts, 
there  was  evidence  to  go  to  the  jury  of  a  false 
representation  on  the  jmrt  of  the  manager  of 
the  bank;  that  the  bank  was  answerable. for 
such  false  representation ;  and  that  the  false 
representation  was  properly  described  in  the 
declaration  as  that  of  the  bank.  Barwick  v. 
I^n^lUh  Jolnf  Stock  Bank,  2  L.  R.,  Ex.  259  ; 
36  L.  J.,  Ex.  147  ;  16  L.  T.  461  j  16  W.  R.  877. 
—Ex.  Ch. 

For  Statementf  as  to  Solvenoy  of  Cnstomers 
or  Others.] — In  an  action  against  the  County  of 
Gloucester  Bank  and  K.,  the  manager  of  one  of 
their  branches,  for  a  false  representation  as  to 
the  solvency  of  an  individual,  the  statement  of 
claim  alleged  as  follows : — That  the  plaintiffs. 
through  their  bankers,  Stuckey's  Banking  Com- 
pany, caused  the  following  letter  to  be  written 
and  sent  to  the  County  of  Gloucester  Bank  : 
"  Private. — Somersetshire  Bank,  Bristol,  Oct, 
1876. — ^We  shall  feel  obliged  by  your  favouring 
vou  I, 


u8  with  your  confidential  opinion   as  to   the 
general  character  and  responsibility  in  the  way 
of  business  of  J.  F.  to  the  extent  of  1,0002.  to 
2,000Z."   That  in  answer  to  the  letter  the  County 
of  Gloucester  Bank,  intending  thereby  to  deceive 
the  plaintiffs  and  induce  them  to  give  credit  to 
J.  F.,  caused  a  letter  of  reply  to  be  sent  to 
Stuckey's  Banking  Company,  which  was  written 
and  signed  by  K.  upon  paper  belonging  to  the 
County  of  Gloucester  Bank,  and  supplied  by 
them  to  K.  for  the  express  purpose  of  answering 
such  inquiries,  and  was  in  the  words  following  : 
**  County  of  Gloucester  Bank,  Stroud,  6th  Oct., 
1876. — Confidential. — For  your  private  use  and 
without  responsibility  on  Uie  pcui^  of  this  bank 
or    the    manager. — Stuckey's    Banking    Com- 
pany,   BristoL—Gentlemen, — The    person    you 
inquire  about  is  respectable  and  doing  a  good 
business,  but  we  consider  his  means  are  not 
sufficient  for  his  requirements  in  trade.     The 
amount  you  state  (2,000/.)  seems  rather  large  for 
a  single  transaction. — We  are,  &c.,  C.  W.  King- 
dom,    manager.*'      The    words,    "  County    of 
Gloucester   Bank,   Stroud,  187   . — Confidential. 
— For  your  private  use  and  without  responsi- 
bility," &c.,  were  printed  upon  the  paper  by  the 
instructions  of  the  County  of  Gloucester  Bank 
before  it  was  supplied  to  K.    That  at  the  time 
the  reply  was  written  and  sent  by  the  defen- 
dants, J.  F.,  to  their  knowledge,  was  insolvent, 
and  owed  more  than  1,000/.  beyond  his  assets, 
and   was    largely  indebted  to  the    County  of 
Gloucester  Bank,  and  the  defendants  were  in- 
terested in  inducing  com  merchants  to  give  him 
credit.    That,  in  consequence  of  the  reply,  the 
plaintiffs  were  induced  to  sell  and  deliver  goods 
to  the  value  of  8187.  lOs.  6d.  to  J.  F.,  on  credit, 
in  February,  1876,  in  which  month  he  filed  a 
petition  for  liquidation  of  his  affairs,  and  the 
plaintiffs  lost  the  whole  of  the  818/.  10«.  6d,  :— 
Held,  that    judgment  must  be  given  for  the 
defendants,  first,  on  the  ground  that  Bull,  as  the 
public  officer  of  the  County  of  Gloucester  Bank, 
was  not  liable  for  the  misrepresentation  of  his- 
co-defendant  K.,  the  manager ;   and,  secondly, 
on  the  ground  that  the  letter  in  question  was 
express^  on  its  face  to  be  a  confidential  com- 
munication intended  for  the  private  information 
of  the  Somersetshire  Bank  only,  and  that  it  was 
not  known  to  the  defendants,  at  the  time  the 
letter  was  written,  that  the  information  was 
asked  for  on  behalf  of  the  plaintiffs,  or  that  it 
would  be  communicated  to  them.    Hotegood  v. 
Bull  and  Kingdom,  36  L.  T.  617. 

At  the  request  of  a  customer  the  manager  of 
the  Sheffield  Bank  wrote  to  the  manager  of  the 
Cheltenham  Branch  of  the  Gloucestershire  Bank- 
ing Company,  "  I  shall  be  much  obliged  by  the 
favour  of  your  opinion,  in  confidence,  of  the 
respectability  and  standing  of  R.,  and  whether 
you  consider  him  responsible  to  the  extent  of 
50,000/."  Goddard,  who  was  the  manager  of  the 
Cheltenham  branch,  wrote  in  answer,  **  I  am  in  re- 
ceipt of  your  favour  of  the  8th  instant,  and  beg 
to  say  in  reply  that  R.  is  the  lord  of  the  manor  of 
Charlton  Kings,  near  this  town,  with  a  rent-roll, 
I  am  told,  of  over  7,000/.  per  annum,  the  receipt 
of  which  is  in  his  own  hands,  and  has  large 
expectancies,  and  I  do  not  believe  he  would 
incur  the  liability  you  name  unless  he  was  cer- 
tain to  meet  tlie  engagement."  Signed,  J.  B. 
Goddard,  Manager.  The  representation  con- 
tained in  the  h^t-mentioned  letter  was  false  to . 
the  knowledge  of  Goddaid,  who,  in  writing  it, . 
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acted  within  the  scope  of  his  authority  as 
manager  to  answer  such  inqniries,  bat  without 
making  anj  communication  to  the  directors  or 
other  officers  of  the  company  : — Held,  that  the 
bank  was  not  liable  in  respect  of  the  misrepre- 
sentation, inasmuch  as  under  9  Geo.  4,  c.  14,  s.  6, 
it  is  necessary  that  the  representation  as  to  credit, 
ScG.f  should  '*be  made  in  writing  signed  by  the 
party  to  be  charged  therewith  ;  "  and  inasmuch 
as  there  was  no  signature  by  the  bank,  but  that 
Gtoddaid  was  personally  liable.  Swtft  v.  Jewet- 
hury,  9  L.  R.,  Q.  B.  301  ;  43  L.  J;,  Q.  6.  56  ; 
30  t.  T.  81 ;  22  W.  R.  319— Ex.  Ch.  Overruling 
on  this  point  the  decision  of  the  court  below, 
8  L.  R.,  Q.  B.  244 ;  42  L.  J.,  Q.  B.  Ill  ;  28  L. 
T.  338 ;  21  W.  R.  562,  sub  nom.  Swift  v.  Win- 
terbotham. 

For  aoti  of  Manaerer.]— Two  dii-cctors  of  a 
company  wrote  a  letter  to  a  bank,  stating  that 
they,  as  directors,  had  appointed  0.  to  be  l^^l 
manager,  and  had  authorized  him  to  draw  cheques 
upon  the  account  of  the  company.  The  directors 
were  not  empowered  to  gire  C.  this  authority. 
On  the  faith  of  the  letter,  advances  were  made 
by  the  bank  on  cheques  drawn  by  C,  purporting 
to  bind  the  company.  There  was  no  imputation 
of  fraud  in  the  transaction.  In  an  action 
by  the  bank  against  the  directors  to  recover  the 
amount  so  paid  on  C.'s  cheques : — Held,  that 
the  law  implied  a  warranty  to  the  bank  on  the 
part  of  the  directors,  that  C.  had  authority  to 
bind  the  company,  so  as  to  make  them  respon- 
sible to  the  bank  for  the  advances  on  the  cheques. 
Cherry  X.  Colonial  Bank  of  Australasia,  SSh,  J., 
P.  C.  49  ;  21  L.  T.  356  ;  17  W.  B.  1031. 

An  agent,  but  without  the  knowledge  or 
authority  of  his  principal,  and  the  general  mana- 
ger of  a  bank  without  the  knowledge  or  authority 
of  the  bank  directors,  concerted  for  their  own 
purposes  the  following  scheme,  which  the  court 
held  to  be  entirely  void  for  fraud,  and  not  bind- 
ing on  the  principal.  Two  accounts  were  opened 
with  the  bank  in  the  respective  names  of  the 
agent  and  of  the  principal.  The  agent,  on  behalf 
of  his  principal,  requested  the  bank  to  honour 
the  agent's  cheques,  and  guaranteed  repayment, 
all  moneys  standing  to  the  credit  of  the  principal 
to  be  charged  with  such  repayment.  The  agent 
paid  to  his  principal's  account  1,500/.,  belong- 
ing to  the  principal,  and  drew  on  his  own  ac- 
count for  a  like  sum,  which  he  spent  in  promot- 
ing the  scheme.  He  drew  other  cheques  on  his 
own  account,  and  paid  the  proceeds  to  his  prin- 
cipal's account  as  moneys  belonging  to  the 
principal.  Thus  in  the  Imnk  books  the  agent's 
account  stood  with  a  large  debit,  and  the  princi- 
palis account  stood  with  an  equal  credit  charged 
with  the  guarantee.  The  principal  having  brought 
an  action  against  the  bank  to  recover  the  whole 
amount  standing  to  his  credit : — ^Held,  that  he 
could  recover  1,500/.,  his  own  money ;  but  not 
the  residue,  which  never  had  been  his  money. 
British  and  Amerioa/n  Telegraph  Company  v. 
Albion  Bank,  7  L.  R.,  Ex.  119 ;  41  L.  J.,  Bx.67; 
26  L.  T.  257  ;  20  W.  B.  413. 

Guardians  of  the  poor  appointed  the  defen- 
dant, who  was  the  manager  of  a  bank,  to  be  their 
treasurer.  He  received  no  remuneration  from 
them  nor  profit  from  the  sums  deposited  in  his 
handle  those  sums  being  dealt  with  by  the  bank 
as  othevfands  deposited  by  customers.  The 
clerk  t6  the  guaiuians  allowed  L.,  a  clerk  in 
hia  employ,  to  draw  op  ordets  on   treasurer 


for  payment  of  money.  These  orders  were  paid 
across  the  bank  counter,  as  cheques  usually  are. 
L.  drew  up  orders  in  such  a  manner  as  to  enable 
himself  to  increase  the  amount  after  they  had 
been  duly  signed  by  the  guardians  and  counter- 
signed by  the  defendant,  and  he  did  increase  Ihem 
accordingly  by  various  sums,  in  most  instances 
by  10/.,  the  eyllable  "  teen  "  being  added  after 
the  written  word  four,  six,  eight  or  nine,  and  a 
1  ^ing  inserted  before  the  figure  4,  6,  7,  8  or  9, 
in  spaces  left  by  L.  for  the  purpose.  The  orders 
thus  fraudulently  increased  were  presented  at 
the  bank  and  paid  in  the  ordinary  way,  and  the 
payment  of  the  excess  was  due  solely  to  the  fact 
that  the  defendant's  clerks  were  misled  by  want 
of  proper  caution  on  the  part  of  the  guardians 
and  their  clerk  in  signing  the  orders.  In  some 
cases  L.  forged  the  indorsement  of  payees ;  in 
others  he  both  increased  the  amounts  and  forged 
the  indorsements.  The  guardians  sued  their 
clerk  for  negligence  in  his  duty,  but  settled  the 
action  on  his  consenting  to  a  judge's  order  to 
stay  proceedings  on  payment  of  a  certain  sum. 
They  then  brought  a  similar  action  against  the 
defendant : — Held,  that  the  clerk  and  the  trea- 
surer were  not  joint  tort  feasors  so  as  to  make 
the  compromise  of  the  action  against  the  one  a 
bar  to  the  action  against  the  other,  but,  never- 
theless, that  the  plaintiffs  were  disentitled,  by 
the  negligence  of  themselves  and  their  clerk,  to 
recover  against  the  defendant.  Halifax  Unitm 
(^Guardians)  v.  Wheelwright,  10  L.  R.,  Ex.  183; 
44  L.  J.,  Ex.  121  ;  32  L.  T.  802  ;  23  W.  R  704. 

Held,  also,  that  although  the  treasurer  was 
not  within  the  protection  afforded  to  a  banker 
by  16  &  17  Vict.  c.  59,  yet  the  account  of  the 
guardians  must  be  deemed  to  have  been  kept 
with  the  bank  itself,  and  the  act  operated  to 
discharge  the  bank,  and  consequently  the  defen- 
dant, its  servant,  from  liability  in  respect  of  the 
payment  of  the  orders  of  which  the  indorse- 
ments were  forged.    Ih, 

A.  kept  a  deposit  account  at  a  banking  com- 
pany. The  manager  of  the  bank  represented  to 
bim  that  the  baiik  had  an  equitable  mortgage 
on  some  houses  of  a  third  person,  subject  to  a 
mortgage  of  400/.,  and  advised  him  to  purchase 
the  houses  for  595/.,  400/.  to  be  paid  in  discharge 
of  the  mortgage,  and  195/.  to  the  bank.  A.  con- 
sented, and  took  his  deposit  receipts  to  the 
manager  at  the  bank,  who,  on  presenting  them 
to  a  clerk,  obtained  from  him  595/.  The  mana- 
ger then  gave  A.  a  receipt  in  his  own  name, 
stating  that  195/.  was  the  balance  of  purcha.se- 
money  of  the  houses,  and  that  400/.  was  depositeil 
with  him  to  pay  off  the  mortgage.  He  after- 
wards absconded  with  the  595/.  A.  having 
brought  an  action  against  the  bank  to  recover 
the  money,  the  jury  found  that  the  manager  in- 
tended to  make  A.  believe,  and  A.  did  believe, 
that  the  manager  was  acting  in  the  transaction 
as  agent  for  the  bank  : — Held,  that  the  bank  was 
responsible  for  the  money.  Thompson  v.  Bell^ 
10  Ex.  10 ;  2  C.  L.  R.  1212  ;  23  L.  J.,  Ex.  321. 

A  manager  of  a  bank  obtained  the  signature 
of  A.  to  a  cheque,  purporting  to  be  drawn  upon 
the  bank  by  A.,  under  the  pretence  that  it  was  a 
receipt  (A.  being  unable  to  read  it),  and  (hen 
paid  him  a  private  debt  of  his  own  with  the 
bank's  money.  The  transaction  was  entered  in 
the  books  of  the  bank  as  a  loan  from  the  bank  to 
A., upon  his  cheque : — Held,  that  the  .banker  was 
not  entitled  to  maintain  an  action  against  A«  to 
recover  back  the  money,  the  cheque  having  beez^ 
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obtained  by  the  fraud  of  his  agent.    Forster  ▼. 
eheejt,  7  H.  &  N.  881  ;  6  L.  T.  390. 

C.  entered  into  the  service  of  bankers,  as  their 
clerk,  at  B.,  and  gave  a  bond,  with  sureties,  for 
the  faithful  discharge  of  his  duties,  and  they 
covenanted  to  make  good  all  losses  which  might 
accrue  to  the  bankers  through  the  negligence  of 
C.  B.,  a  customer  of  the  bank,  lived  twelve 
mil^  from  B.,  and  requested  the  bankers  to  send 
over  a  person  to  receive  his  rents.  C.  was  ac- 
cordingly sent  over,  received  the  cash  from  D., 
and  lost  it  on  his  way  home.  In  an  action 
against  the  sureties  for  the  amount  of  money  lost 
by  C,  the  jury  found  that  it  was  not  the  custom 
for  bankers  at  B.  to  send  over  and  receive  money 
from  their  customers  in  the  country  : — Held, 
that  the  money  was  received  by  C.  in  the  course 
of  his  employment  as  bankers*  clerk,  and  that 
the  receipt  of  the  money  by  C.  was  a  receipt  by 
the  bankers.  Melville  t.  Doldge,  6  C.  B.  450 ; 
18L.  J.,  C.  P.  7;  12Jur.  922. 


4.  Makaqeb  akd  Clerks. 

Xanager — Action  against — Evidence — Qnes- 
tioiu  at  to  Butiei.] — Where,  in  an  action  against 
an  acceptor  of  a  bill  of  exchange,  purporting  to 
be  accepted  "  per  proc.  the  Tipperary  joint -stock 
bank,  W.  K.  manager,'*  upon  an  issue  raised  upon 
a  traverse  of  the  acceptance,  W.  K.,  being  called 
as  a  witness,  was  asked,  on  the  part  of  the  plain- 
tiff, whether  it  was  part  of  his  business,  as 
manager,  to  accept  bills  of  exchange  for  the 
bank,  which  was  objected  to  by  the  defendant : 
— Held,  that  the  question  was  admissible.  Ere 
T.  MDawell,  14  Ir.  C.  L.  R.  314. 

An  entry,  contained  in  a  book  belonging  to  the 
bank,  purporting  to  be  a  copy  of  a  circular  in- 
forming  the  customers  of  the  bank  that  W.  E.  had 
been  appointed  manager,  and  had  been  em- 
powerea  to  sign  all  documents  and  indorse  all 
bills  on  account  of  the  bank,  was  admitted  at 
the  time  as  secondary  evidence  on  the  part  of  the 
plaintiff,  of  the  issuing  of  the  original  circular : — 
Held,  that  in  the  absence  of  evidence  of  the  send- 
ing of  the  original  to  the  customers  of  the  bank, 
the  evidence  was  inadmissible.    2b, 

The  de&ndant's  counsel  proposed  to  ask  the 
managet*  of  another  bank  whether  the  bill  of  ex- 
change sued  on  was  one  which,  in  the  ordinary 
course  of  business,  a  bank,  according  to  banking 
usages,  would  accept  for  an  inland  customer  : — 
Held,  that  the  question  was  proper.    2b, 

He  also  proposed  to  ask  the  witness  whether  a 
bill,  accepted  in  the  same  way  as  the  above, 
would,  according  to  the  course  of  trade  and 
bankers,  put  a  party  upon  enquiry  as  to  the 
authority  of  an  acceptance  : — Held,  that  the 
question  was  proper.    lb. 

He  also  proposed  to  ask  the  witness  whether 
authority  to  indorse  was  authority  to  accept : — 
Held,  that  the  question  was  inadmissible.    2b, 

The  judge  having  told  the  jury  that  if  they  be- 
lieved* that  W.  E.,  as  manager  of  the  bank, 
signed  the  bill  by  direction  of  J.  S.,  and  that 
J.  S.  was  a  director  at  the  time,  the  acceptance 
was  binding  on  the  bank:— Held,  having  re- 
gard to  the  fact  that  the  bill  was  accepted  per 
procuration,  and  that  the  deed  of  partnership 
required  three  directors  to  form  a  court,  and  em- 
powered the  court  of  directors  to  make  regula- 
tions respecting  the  accepting  of  bills,  that  the 
directicm  was  wrong.    lb. 


Action  against,  by  Bank.]— A  declaration 

in  an  action  against  the  manager  of  a  banking 
company,  after  alleging  the  nature  of  his  duties 
as  manager,  stated  that  he  did  not  nor  would 
take  due  and  proper  care  not  to  advance  the 
money  of  the  company  to  persons  of  doubtful, 
insufficient,  or  bad  means  or  credit,  or  on  doubtful, 
insufficient,  or  bad  securities,  or  to  discount  bad 
or  forged  bills  and  notes ;  and  negligently  and 
improperly  advanced  the  money  of  thd  company 
to  persons    of    doubtful,  insuifficient  and  bad 
means  and  credit,  and  on  doubtful,  insufficient 
and  bad  securities,  and  discounted  and  renewed 
bad   and  forged  bills  and  notes,   and  wholly 
neglected  to  take  due  and  proper  care,  or  to  use 
or  employ  proper  skill  and  diligence  in  and 
about  the  management  of  the  affairs  of  the  bank, 
and  the  discharge  of   his  duties  of  manager. 
Plea,  that  the  deed  of  settlement  of  the  company 
contained  a  clause,  which  provided  that  none  of 
the  directors,  trustees  or  other  officers  should  be 
answerable  or  accountable  for  the  insufficiency 
or  deficiency  of  any  security  or  fund  in  or  upon 
which  the  moneys  of  the  company  might  be 
placed  out  or  invested,  or  for  any  loss,  damage  or 
misfortune  which  might  happen  to  the  moneys, 
funds,  effects  or  property  of  the  company,  unless 
the  same  should  happen  in  consequence  of  Uie 
wilful  neglect  or  default  respectively  of  such 
director,  trustee  or  other  officer  of  the  company ; 
that  he  was  manager  and  an  officer  of  the  com- 
pany within  the  meaning  of  the  deed  of  settle- 
ment, and  was  employed  as  such  upon  the  terms 
of  the  clause  ;  and  that  the  breaches  to  which  the 
plea  was  pleaded  did  not  happen  by  reason  or  in 
consequence  of  his  wilful  neglect  or  default  as 
manager: — Held,  that    the    plea   was  a  good 
answer  as  to  so  much  of  the  breach  to  which  it  was 
pleaded.     fVard  v.  Oreeidand,  19  C.  B.,  N.  S.  627. 
When  in  an  action  by  a  banking  company 
against  their  late  manager  and  cashier  to  recover 
moneys  belonging  to  the  bank,  alleged  to  have 
been  improperly  applied  in  discounting  bills  for 
his  own  advantage,  for  the  benefit  of  parties  and 
companies  with  whom  he  was  connected,  ^nd  in 
which  he  was  interested,  it  appeared  that  such 
transactions  were  all  in  the  ordinary  course  of 
the    business    of  the  bank ;    that  he  had  not 
exceeded  the  power  and  authority  with  which  he 
was  entrusted  ;  and  that  no  case  of  bad  faith 
could  be  proved  against  him  : — Held,  that  no 
such  action  could  be  sustained.    Bank  of  Upper 
Canada  v.  Bradahaw,  4  Moore,  P.  C.  C,  N.  S. 
406 ;  1  L.  R.,  P.  C.  479. 


Liability  of  Banker  for  acts  of.] — See 


preceding  sub-heading. 


Authority  of,  to  Prosecate  on  behalf  of 


Bank.] — In  an  action  for  a  malicious  prosecution 
against  an  incorporated  banking  company  the 
jury  found  that  the  same  had  been  authorized  on 
behalf  of  the  bank  by  W.,  the  acting  manager, 
and  were  directed  by  the  judge  that  it  was  to  be 
inferred  from  W.'s  position  as  manager  that 
he  had  sufficient  power  under  the  circumstances 
for  directing  a  prosecution.  A  rule  nisi  to  enter 
a  nonsuit  or  for  new  trial  was  discharged  : — 
Held,  on  appeal,  that,  assuming  the  prosecution 
to  have  been  authorized  by  W.,  the  direction  to 
the  jury  to  the  effect  that  it  was  to  be  inferred 
from  W.'s  position  that  he  had  authority  to 
direct  the  prosecution  was  on  the  evidence  in- 
correct.   Bank  of  Kew  Smith  Wale»  ▼.  OwHon, 
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4  App.  Cas.  270  ;  48  L.  J.,  P.  C.  25 ;  40  L.  T. 
500— P.  C. 

The  arrest,  and  still  less  the  prosecution  of 
offenders,  is  not  within  the  ordinary  routine  of 
banking  badness,  and  therefore  not  within  the 
ordinary  scope  of  a  bank  manager's  authority. 
Evidence  accordingly  is  required  to  shew  that 
such  arrest  or  prosecution  is  within  the  scope  of 
the  duties  and  class  of  acts  such  manager  is 
authorised  to  perform.  That  authority  may  be 
general,  or  it  may  be  special  and  derived  from 
the  exigency  of  the  particular  occasion  on  which 
it  is  exercised.  In  the  former  case  it  is  enough 
to  shew  commonly  that  the  agent  was  acting  in 
what  he  did  on  behalf  of  the  principal ;  but  in 
the  latter  case  evidence  must  be  given  of  a  state 
of  facts  which  shews  that  such  exigency  is 
present,  or  from  which  it  might  reasonably  be 
supposed  to  be  present.  Bule  made  absolute  for 
a  new  trial.    lb, 

Caihiers.] — ^A  cashier  has  a  general  authority 
to  part  with  his  employer's  money  in  payment 
of  such  cheques  as  he  mav  think  genuine.  Reg. 
V.  Prhu*e,  11  Cox,  C.  C.  193  ;  1  L.  R.,  C.  C.  150 ; 
38  L.  J.,  M.  C.  8  ;  19  L.  T.  364  ;  17  W.  R.  179. 

Where,  therefore,  money  has  been  obtained 
from  a  cashier  at  a  bank  on  a  forged  cheque 
knowingly,  it  does  not  amount  to  larceny,  but  to 
obtaining  the  money  by  false  pretences.     lb. 

Clerks.] — ^Any  one  employed  in  a  bank  under 
the  principals  to  carry  on  the  business  of  the 
bank,  whether  called  secretary,  manager,  ac- 
countant, cashier,  or  by  any  other  name,  is  a 
clerk,  and  if  at  the  head  of  his  department,  is  a 
chief  clerk  within  9  Geo.  4,  c.  23,  for  verifying 
country  bank  issues  of  bills  and  notes.  Reg.  v. 
Greenland,  10  Cox,  C.  C.  377  ;  1  L.  R.,  C.  C.  65; 
36  L.  J.,  M.  C.  37  ;  15  L.  T.  689  ;  15  W.  R.  460. 


5.  Stamp  Opfice  Retubns. 

As  EYidenee— When  admissible.] — Under  7 
Geo.  I,  c.  46,  s.  5,  which  requires  that  copies  of 
the  annual  accounts  of  banking  companies  shall 
be  verified  by  the  oath  of  the  public  officer, 
taken  before  any  justice  of  the  peace,  and  in 
Schedule  (A.)  contains  a  form  of  such  affidavit, 
ending,  '*  Sworn  before  me,  justice  of  the  peace 
in  and  for  the  said  county  :*' — Held,  that  a  return, 
which  appeared  on  the  face  of  it  to  be  verified 
''  before  «J.  L."  without  adding  that  he  was  a  jus- 
tice  of  the  peace,  was  receivable,  it  being  shewn 
that  J.  L.  was  in  fact  a  justice.  Rosanquet  v. 
Woodford,  D.  &  M.  419;  5  Q.  B.  310  ;  13  L.  J., 
Q.  B.  93  ;  8  Jur.  242. 

The  act  requires  that  such  return  shall  be  de- 
livered at  the  stamp  office  every  year  "  between 
the  28th  February  and  the  25th  March  :"— Held, 
not  necessary,  in  order  to  make  the  copy  of  such 
return  admissible,  that  it  should  be  shewn  on 
the  face  of  such  copy  or  otherwise  that  the  re- 
turn had  'been  delivered  at  the  stamp-office 
within  the  specified  time.    lb. 

In  a  sci.  fa. i against  proprietors,  on  a  judgment 
against  a  public  officer  : — Held,  the  lists  of  the 
proprietors,  filed  at  the  stamp-office,  but  not 
within  the  time  limited  by  the  act,  are  not  re- 
ceivable in  evidence,  as  against  the  plaintiff,  to 
shew  that  at  a  given  time  the  garnishees  were 
not  proprietors.     Prescott  v.  Buffery,  1  C.  B.  41. 

On  the  trial  of  an  indictment  for  forgery, 


with  intent  to  defraud  "  H.  D.,  public  officer  of 
a  district  bank,"  he  was  called,  and  stated  him- 
self to  be  so  ;  and  an  examined  copy  of  the 
return  forwarded  to  the  stamp-office,  in  which 
he  was  stated  to  be  so,  was  put  in.  This  copy 
had  neither  the  affidavit  at  the  close  of  the  re- 
turn, nor  the  signature,  and  the  date  was  left 
blank,  but  it  was  not  objected  that  the  return 
did  not  relate  to  the  period  of  the  uttering  : — 
Held,  sufficient  proof  that  H.  D.  was  the  public 
officer.  Reg.  v.  Carter,  1  C.  &  K.  741  ;  1  Den. 
C.  C.  R.  65. 

The  certified  copy  of  the  return  delivered  to 
the  commissioners  of  stamps  is  evidence  of  the 
fact  therein  stated ;  and  it  is  unnecessary  to 
prove  that  the  affidavit  on  which  it  is  founded, 
was  made  by  the  public  registered  officer  of  the 
company.  Steward  v.  Dunn,  12  M.  &  W.  655  ; 
1  D.  &  L.,  642  ;  13  L.  J.,  Ex.  324  ;  8  Jur.  218. 

A  certified  copy  of  such  a  return  describing 
the  affidavit  as  having  been  made  by  "  W.  D.,  one 
of  the  directors  of  the  company,"  and  whose 
name  also  appeared  in  the  return  as  one  of  the 
directors  and  public  officers  of  the  compan}',  is 
sufficient.    lb. 

A  return  made  in  March,  1841,  on  the  affidavit 
of  W.  D.,  the  public  registered  officer  of  the 
company,  is  presumptive  evidence  that  W.  D. 
was  public  registered  officer  of  the  company  in 
November,  1842.    lb. 

In  order  to  prove  that  a  defendant  was  a 
shareholder  in  the  company  at  the  time  of 
issuing  a  writ  of  scire  facias,  a  return  made  to 
the  stamp-office  some  months  previously,  having 
been  shewn ; — Held,  that  a  similar  return,  at 
the  corresponding  period  of  the  following  year, 
but  subsequent  to  the  issuing  of  the  writ,  was 
receivable.  Rosanquet  v.  Shortridge,  4  Ex. 
698  ;  19  L.  J.,  Ex.  221  ;  14  Jur.  71. 

Kot  the  only  Evidence— as  to  Pnblie  Officer.] 
— In  an  action  by  such  officer  on  behalf  of  a 
banking  company,  the  return  to  the  stamp-office 
is  not  the  only  admissible  evidence  of  his  being 
one  of  the  public  officers,  but  it  may  be  proved 
aliunde.  Edwards  v.  Rvohanan,  3  B.  &  Ad. 
788 ;  S.  P.,  R^g.  v.  Rrand,  8  C.  &  P.  143  ; 
ArmUage  v.  Uamer,  3  B.  &  Ad.  793. 


As  to  Existence  of  Baxik.] — So  the  re- 


turns are  not  the  only  evidence  to  prove  the 
existence  of  a  banking  company.  Rex  v.  Jameij 
7  C.  &  P.  553. 

Delivery  of  Account  not  a  condition  precedent 
to  suing.] — To  an  action  by  a  banking  com- 
pany, as  indorsees  of  a  note,  against  indorser,  a 
plea  was,  that  the  company,  between  the  25th 
May  and  25th  July,  1847,  did  not  deliver  at  the 
stamp-office  an  account  or  return  pursuant  to 

7  Geo.  3,  c.  67  : — Held,  that  the  plea  was  bad,  as 
the  delivery  of  the  account  to  the  stamp-office 
was  not  a  condition  precedent  to  the  right  of  the 
company  to  recover  on  the  note.  JSonar  v. 
Mitchell,  5  Ex.  415  ;  19  L.  J.,  Ex.  302.     • 

Liability  of  Shareholders.]— A  memorial  of 
shareholders  in  a  banking  company,  under  7  & 

8  Vict.  c.  113,  is  not  vitiated  by  not  bieing  strictly 
conformable  to  the  act ;  and  a  person  whose 
name  appears  on  the  last  delivered  memorial  ia 
liable  as  a  shareholder,  notwithstanding  the 
memorial  is  headed  as  a  return  made  in  pursu- 
ance of  7  Geo.  4,  0.  46|  instead  of  7  dc  8  Tict. 
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c.  113,  and  is  not  mode  within  the  period  of  the 
rear  directed  by  sect.  16  of  7  &  8  Vict,  a  113, 
and  Terified  on  oath,  instead  of  by  declaration 
under  6  &  6  Will.  4,  c.  62.  Dossett  v.  Harding ^ 
1  C.  B.,  N.  S.  524  ;  S,  P.,  PoxcU  v.  Harding,  1 
C.  B.,  N.  S.  633  ;  26  L.  J. ,  C.  V.  107 ;  3  Jur. 
N.  S.  139  ;  Daniel  v.  Royal  British  Bank,  1  H. 
&  N.  681  ;  Hendrrson  v.  Saine,  7  El.  &  Bl.  356  ; 
1  H-  &  N.  685,  n. ;  26  L.  J.,  Q.  B.  112  ;  3  Jur., 
N.  S.  111. 

The  fact  of  the  name  of  a  party  appearing  on 
the  rc^ster  of  shareholders  is  primft  facie  evi- 
dence  of  his  being  a  shareholder,  although  the 
register  may  be  informal.    lb. 

A  shareholder  whose  name  is  properly  inserted 
in  the  last  return  or  memorial,  filed  at  the  stamp- 
office,  cannot  get  rid  of  his  liability  under  7  & 
8  Vict  c.  113,  s.  21,  by  a  subsequent  bon&  fide 
transfer  of  his  shares.    Ih. 


6.  Public  Ofpiceb. 

Is  proper  Person  to  Sue  fbr  Bank.] — The  7  Qeo.  4, 
c.  46,  s.  9,  which  enacts  that  banking  com- 
panies under  that  statute  shall  sue  in  the  name 
of  their  public  officers,  is  obligatory,  not  per- 
missive. Cluipman  v.  Milvain,  1  L.  M.  &  P. 
2()9;  5  Ex.  61;  19  L.  J.,  Ex.  238;  14  Jur. 
251. 

The  creditors  of  a  company  carrying  on  the  ; 
business  of  bankers  in  England,  for  which  a 
public  officer  resident  in  England  has  been 
ap|K>inted  in  the  manner  prescribed  by  the  7 
Geo.  4,  c.  46,  must  sue  the  company  in  the 
manner  pointed  out  in  the  9th  section  of  it ;  it  is 
not  competent  to  waive  that  mode,  and  sue  the 
individual  members  at  common  law.  Strtvard 
V.  Grearc*,  2  D.,  N.  S.  485 ;  10  M.  &  W.  711  ; 
12  L.  J.,  Ex.  109 ;  6  Jur.  1116. 

When  not  stating  that  ho  snos  as  snoh.] — ^A 
plaintiff  sued  as  payee  of  a  note  payable  on 
demand  to  "The  Manager  of  the  Provincial 
Bank  of  England,"  but  did  not  sue  &s  a  public 
officer  : — Held,  that  upon  proof  that  he  was  in 
fact  the  manager,  and  that  a  demand  had  been 
duly  made  on  behalf  of  the  bank,  he  was  en- 
titled to  recover ;  and  that,  in  the  absence  of  a 
plea  that  the  bank  was  established  under  7  Oeo.  4, 
c.  46,  and  that  the  plaintiff  was  not  the  public 
officer,  it  was  not  necessary  for  the  plaintiff  to 
shew  that  he  was,  nor  for  the  defendant  to  shew 
that  he  was  not  such  public  officer.  RoherUon 
T.  Steward,  1  Scott.  N.  R.  419  ;  1  M.  &  G.  511. 

A  declaration  commenced  by  stating,  that "  A., 
one  of  the  public  officers  of  certain  persons  united 
in  co-partnership  for  the  purpose  of  carrying  on 
the  trade  or  business  of  bankers  in  England,  ac- 
cording to  7  Geo.  4,  c.  46,"  and  that  the  de- 
fendant was  indebted  to  the  plaintiff,  for  work 
and  labour  of  the  co-partnership  as  bankers  of 
and  for  the  defendant,  at  his  request : — Held, 
that  it  sufficiently  appeared  from  the  whole 
record,  that  the  co-partnership  was  carrying  on 
the  business  of  bankers  according  to  the  act,  so 
as  to  enable  them  to  sue  by  their  public  officer. 
Davidscn  v.  Bower^  5  Scott,  N.  R.  538 ;  2  D., 
N.  S,  115  ;  4  M.  &  G.  626  ;  12  L.  J.,  C.  P.  110  ; 
6  Jur.  538. 

Continnationof  Offieo.]— A  public  officer  of  a 
hanking  company  is  presumed  to  continue  so 
nntil  the  oontxary  is  shewn.    Steward  v.  Dunn, 


12  M.  &  W.   655  ;  1   D.  &  L.  642  ;  13  L.  J.,  Ex. 
324  ;  8  Jur.  218. 

Jndgmont  Bntorod  in  Kame  of.] — ^Where  a 
warrant  of  attorney  is  given  to  three  trustees  of 
a  bank  to  secure  a  debt  due  to  the  co-partnership, 
the  judgment  thereon  is  properly  entered  up  in 
the  name  of  the  public  officer  for  the  time  being. 
Bell  V.  Fisk,  12  C.  B.  493. 

Xnst  Sue  by  Himself.] — An  action  can  only 
be  brought  in  the  name  of  one  of  the  public 
officers ;  but  where  it  was  brought  by  two,  the 
court  allowed  an  amendment  by  striking  out  the 
name  of  one.  Holmes  v.  Binney,  6  Scott,  346  ; 
4  Bing.,  N.  C.  454. 

Chango  of  Kamo  of  Bank.] — In  1833,  a  bank 
was  established  by  the  name  of  the  Mirfield 
and  Huddersfield  District  Banking  Company. 
In  1836,  H.  and  C,  bankers,  relinquished  their 
business  in  favour  of,  and  took  shares  in,  this 
company  ;  and  it  was  subsequently  agreed  that 
the  title  of  the  bank  should  thenceforth  be  the 
West  Riding  Union  Banking  Company  ;  that  the 
capital  should  be  increased  by  the  creation  of 
new  shares,  and  that  additional  directors  should 
be  appointed  : — Held,  that  the  public  officer  of 
the  W  est  Riding  Union  Banking  Company  might, 
notwithstanding  the  change  of  name,  and  the 
accession  of  new  proprietors,  maintain  an  action 
on  a  guarantee  given  to  the  Mirfield  and  Hud- 
dersfield District  Banking  Company,  before  their 
junction  with  H.  and  Co.,  for  advances  made  by 
them,     mison  v.  Craven,  8  M.  &  W.  584. 

BomoTal  of.  J — A  deed  constituting  a  banking 
company,  contained  a  stipulation  that  if  any 
person  chosen  to  act  as  public  officer  should 
become  bankrupt,  he  should  be  disqualified,  and 
his  office  become  vacant : — Held,  that  this  must 
be  construed  to  mean  that  his  office  was  to  be 
void  at  the  election  of  the  company  ;  but  if, 
after  the  bankruptcy,  the  company  treated  and 
held  him  out  to  the  world  as  its  public  registered 
officer,  it  might  sue  and  be  sued  in  his  name. 
Steivard  v.  Bunn,  12  M.  &  W.  655. 

An  action  commenced  in  the  name  of  P.,  a 
public  officer  of  a  banking  company,  was  stayed 
under  a  judge's  order,  with  leave  to  him  to  sign 
judgment  and  issue  execution  if  the  sum  claimed 
was  not  paid  by  a  certain  day.  P.,  before  that 
day,  was  removed,  and  W.  substituted  in  his 
stead.  On  an  affidavit  of  these  facts,  a  motion 
was  made  for  leave  to  enter  a  suggestion  of  the 
removal  of  P.,  and  of  the  substitution  of  W,,  and 
to  sign  judgment,  and  issue  execution.  The 
court  was  of  opinion  that  the  proper  course  was 
to  move  for  a  rule  nisi  to  enter  a  suggestion, 
with  a  nient  dedire.  Paterson  v.  Ironside,  14 
Jur.  722,  n. 

A  cognovit  having  been  given  in  an  action  by 
a  public  officer,  by  which  it  was  provided  that, 
upon  default  in  payment  of  a  sum  of  money,  the 
plaintiff  should  be  at  liberty  to  enter  up  judg- 
ment and  issue  execution : — Held,  to  be  sufficient 
to  authorize  signing  judgment  in  the  name  of 
another  public  officer  upon  a  suggestion  being 
entered  of  the  removal  of  the  original  officer. 
Webb  V.  Taylor,  1  D.  &  L.  676 ;  13  L.  J.,  Q.  B. 
24  ;  8  Jur.  39. 

In  an  action  by  such  public  officer,  judgment 
having  been  entered  up  and  execution  issued  in 
his  name  after  he    had  ceased  to   be   public 
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officer,  the  court  permitted  a  suggeetioii  of  his 
remoYai  and  the  name  of  another  officer  to  be 
entered  none  pro  tunc  on  the  roll,  and  the  judg- 
ment and  ca.  sa.  to  be  amended  bj  the  insertion 
of  his  name  without  costs,  though  the  defendant 
had  been  arrested,  and  had  applied  to  set  aside 
the  proceedings  for  irregularity.     2b, 

Death  ol] — T.,  who  sued  as  a  public  officer, 
died,  after  issue  joined.  The  nisi  prius  record 
was  made  up  as  though  he  were  alive.  The 
venire  was  awarded  as  between  T.  and  the  de- 
fendant. No  entry  was  made  on  the  plea  roll  of 
T.'s  death,  or  of  the  appointment  of  B.  as  a  new 
public  officer;  but  a  memorandum  was  after- 
wards entered  upon  the  nisi  prius  record  of 
these  facts,  but  not  by  way  of  suggestion,  nor 
followed  by  any  confession  by  the  defendant,  or 
a  nient  dedire.  The  cause  was  entered  for  trial 
in  the  name  of  B.,  and  was  tried  by  the  jury, 
returned  to  the  yenire  between  T.  and  the  de- 
fendant. Notice  was  given  to  the  defendant 
that  such  entry  would  be  made,  and  the  cause 
tried.  The  defendant  appeared  under  protest, 
and  the  verdict  was  for  B.  : — Held,  that  the  entry 
on  the  nisi  prius  recoi-d  was  irregular,  and  did  not 
authorize  the  trial  of  the  cause  in  the  name  of 
B.  Barru-wall  v.  Sutherland,  9  C.  B.  380  ;  19 
L.  J.,  C.  P.  298;  14  Jur.  720. 

A  public  officer  died  after  issuing  a  ca.  sa.,  but 
before  execution  : — Held,  that  it  was  not  neces- 
sary to  bring  a  sci.  fa.,  and  that  defendant  was 
therefore  not  entitled  to  be  discharged  on  the 
ground  that  the  action  had  abated.  Todd  v. 
Wright,  16  L.  J.,  Q.  B.  311 ;  11  Jur.  471. 

Action  by — Claim.] — In  an  action  by  a  public 
officer,  it  is  sufficient  to  state  in  the  declaration 
that  he  is  the  manager  of  a  co-partnership 
established  for  the  purpose  of  banking ;  and 
that  he  has  been  duly  named  and  appointed  as 
the  nominal  plaintin  on  behalf  of  the  co- 
partnership, without  stating  expressly  that  he 
has  been  named  as  manager,  or  that  the  co- 


he  is  resident  in  England,  or  that  he  has  been 
duly  r^stered ;  it  is  sufficient  to  describe  him 
as  one  of  the  public  officers  of  the  company, 
duly  appointed.  SpiUer  v.  Johnson,  6  M.  &  W, 
570  ;  9  D.  P.  C.  368 ;  4  Jur.  367. 

Two  plaintiffs  on  the  part  of  a  banking  com- 
pany having  sued  as  public  officers,  where,  ac- 
cording to  7  Geo.  4,  c.  46,  s.  1,  the  action 
should  have  been  brought  by  one  only,  the 
court  allowed  them  to  set  aside  proceedings  on 
payment  of  costs,  even  after  issue  delivered. 
Holmes  v.  Binney,  4  Bing.,  N.  C.  454  ;  6  Scott, 
346 ;  1  Am.  203. 


Befenoa.] — In  an   action  by  a   public 


officer  the  court  allowed  a  plea,  denying  that 
the  co-partnership  was,  at  the  commencement  of 
the  action,  carrying  on  the  business  of  bankers, 
in  addition  to  non  assumpsit,  and  accord  and 
satisfaction.  Jtoe  v.  Fuller,  7  Ex.  220 ;  21  L.  J., 
Ex.  104. 

Action  against — Claim.] — A  declaration  in 
scire  facias  that  the  plaintiff  recovered  against 
G.,  one  of  the  public  officers  for  the  time  being 
of  certain  persons  united  in  co-partnership  for 
the  purpose  of  carrying  on  the  business  of 
bankers  in  England,  of  which  co-partnership  6. 
was  a  member,  residing  in  England,  and  had 
been  duly  nominated,  and  before  and  at  the 
commencement  of  the  suit  had  been,  and  at  the 
time  of  the  judgment  was,  one  of  the  public 
officers  of  the  company,  a  certain  debt  and  costs, 
whereof  G.,  as  such  public  officer,  is  convicted,  as 
by  inspecting  the  rolls  appears  : — Held,  that  the 
declaration  was  bad  for  omitting  to  state  that 
the  debt  recovered  against  G.  was  due  and  owing 
from  the  company  to  the  plaintiff.  JS'ess  v.  Fen- 
wick,  2  Ex.  698. 


Defence.] — The  court  will  not  allow  a  de- 


fendant, sued  as  public  officer,  to  traverse  the 

allegation,  that  he  was  such  officer  at  the  com^ 

mencement  of  the  action,  where  the  company 

_    .  ,  are   the    real  defendants,  and   there  are  pleas 

partnership  has  been  established  under  the  act.  ^which  go  to  the  merits  of  the  action.    Needham. 


Christie  v.  Peart,  7  M.  &  W.  491  :  9  D.  P.  C. 
201. 

A  declaration  described  a  plaintiff  as  "  one  of 
the  present  public  officers  of  persons  united  in 
co-partnership  for  the  purpose  of  carrying  on 


V.  Law,  11  M.  &  W.  400  ;  12  L.  J.,  Ex,  316  ;  7 
Jur.  404. 

In  an  action  against  a  banking  co-partnership 
sued  in  the  name  of  their  officer,  the  court  dis- 
allowed a  plea  of  his  bankruptcy,  there  being 


the  trade  and  business  of  banking  in  England,  I  other  pleas  on  the  record,  and  the  company 
according  to  the  statute  :  "—Held,  bad  for  not  1  undertaking  not  to  sue  out  execution  against  him 
stating  that  the  co-partnership  was  carrying  on  I  or  his  individual  estate.  Steward  v.  Dunn,  2  I)., 
the  trade  and  business  of  bankers,  or  had  carried  |  N.  S.  742  ;  IJ  M.  &  W.  63  :  12  L.  J.,  Ex.  213  ; 
on  such  trade.  Fletcher  v.  Croshie,  9  M.  &  W.  7  Jnr  178 
262  ;  1  D.,  N.  S.  149.  ' 

A  declaration  commenced  by  stating  that  M.,  Interrogating.  J— In  an  action  by  a  banking 
the  secretaiy  for  the  time  being  of  the  company,  '  co-partnership,  suing  in  the  name  of  a  public 
complains  of  C.  D.,  who  has  been  summoned  to  officer,  interrogatories  may  be  administered  to 
answer  the  plaintiff,  as  such  secretary,  by  virtue   him.     M'Kewan  v.  B^lt,  4  H.  &  N.  738  ;  28  L.  J., 


of  a  writ.  The  plaintiff  having  obtained  a  ver- 
dict, the  defendant  brought  error,  on  the  ground 
that  it  did  not  appear  that  he  was  secretary  at 


Ex.  380  ;  5  Jur.,  N.  S.  714. 

^,      .        ,  . .  .       ,     Judgments   against]— Where  a  plaintiff  ob- 

the  time  the  Tv-rit  was  issued  :— Held,  on  motion  1  tains  judgment  against  a  public  officer,  he  may 
to  set  aside  the  writ  of  error  as  frivolous,  that  it   issue  execution  against  him  without  suing  out  a 


sufficiently  appeared  that  the  plaintiff  was  secre- 
tary at  the  commencement  of  the  suit.  M^Intyre 
V.  Miller,  2  D.  &  L.  708  ;  13  M.  &  W.  725  ;  14 


scire  facias.    Harwood  v.  Law,  7  M.  &  W.  203  ; 
8  D.  P.  C.  899;  4  Jur.  1137. 
Judgment  was  obtained  in  a  court  of  record  at 


.'w'         ^^^  '  ^'  ^''  ^^^^^  ^'  ^^^f^^^i  lo  M.    Dublin  against  an  official  manager  of  an  Irish 
&  W.  277  ;  16  L.  J.,  Ex.  71.  I  Banking  Company  for  a  large  sum.    The  amount 

In  an  action  in  the  name  of  a  public  officer,  it    due  was  reduced  by  subsequent  payments,  in  the 


is  not  necessary  to  allege  in  the  declaration  that 
the  plaintiff  is  a  member  of  the  company,  that 


name  of  the  defendant.    The  plaintiff  executed 
a  warrant  of  attorney  under  6  Geo.  4,  c.  42,  s,  12, 
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to  confess  judgment  for  the  Bum  Temaining  due ; 
and  judgment  was  signed  in  the  Queen^s  Bench 
in  this  conntry.  Sul^eqnentlj,  the  plaintiff  exe- 
cuted a  fresh  warrant,  to  confess  judgment  for 
the  sum  for  which  judgment  had  been  signed  in 
the  Irish  court,  and  judgment  was  signed 
accoT^dingly.  On  this  latter  judgment  a  scire 
facias  issued  against  a  shareholder.  On  his 
motion  to  set  it  aside  : — Held,  that  the  provisions 
in  6  Geo.  4,  c.  42,  s.  12,  for  enforcing  judgments 
€igainst  the  public  officers  of  banking  companies 
m  Ireland,  were,  by  11  &  12  Vict.  c.  45,  made 
applicable  to  judgments  against  officiid  managers, 
and  that  the  judgment  on  which  the  scire  facias 
proceeded  was  regular.  WaIIt4!r  v.  Goodyere,  7 
El.  &  Bl.  960  ;  3  Jur.,  N.  S.  1078. 

Attftfthmont  of  Funds.] — ^A  banking  corpora- 
lion  in  the  city  of  London  cannot  be  made  gar- 
nishees in  the  customary  process  of  foreign 
attachment,  nor  can  a  writ  of  fieri  facias  issue 
against  their  goods.  London  Jmnt  Stock  Bank 
v.  Landon  (Mayor^  «fv.),  1  C.  P.  D.  1  ;  45  L.  J., 
(.'.  P.  213  ;  33  L.  T.  781. 

Operation  and  Senrioe  of  Kotices.] — A  notice 
left  at  a  bank  after  business  hours  only  operates 
as  notice  to  the  bank  from  the  time  when  in  the 
ordinary  course  of  business  it  is  opened  and  read. 
Calisher  v.  Forbes,  7  L.  R.,  Ch.  109  ;  41  L.  J., 
Ch.  56  ;  25  L.  T.  772  ;  20  W.  R.  853. 


7.  Membebs  of. 

Who  are — Transferees  or  Transferors.] — A 
deed  of  settlement  of  a  banking  company 
allowed  shareholders  to  dispose  of  their  shares 
upon  obtaining  the  consent  of  the  board  of 
directors,  which  was  to  be  testified  by  a  certifi- 
cate in  writing,  signed  by  three  of  the  directors. 
During  the  time  the  company  carried  on  busi- 
ness a  managing  director  receiyed  applications 
for  sales  of  shares,  consented,  and  signed  the 
certificate  of  consent,  which  was  afterwards 
signed  by  two  other  directors,  but  was  never 
signed  by  the  three  assembled  as  a  board.  S.,  a 
shareholder,  had  at  various  times,  with  such  con- 
sents, sold  his  ^ares.  The  directors  under  7 
Geo.  4.  c.  46,  made  a  return  to  that  effect.  The 
company  failed,  and  the  directors  passed  a  reso- 
lution declaring  that  there  had  been  no  valid 
transfer  of  the  shares  of  S.  : — Held,  that  as  be- 
tween him  and  the  company  the  consents  given 
by  the  directors,  although  informal  and  irregular, 
were  valid,  and  that  they  could  not  afterwards 
treat  S.  as  a  member  of  the  company.  Barbate 
V.  ShoHridge,  3  Eq.  R.  605  ;  5  H.  L.  Cas.  297  ; 
24  L.  J.,  Ch.  457. 

By  the  constitution  of  a  banking  company, 
any  proprietor  wishing  to  transfer  his  shares  to 
any  person,  was  to  give  seven  days'  notice  of  his 
intention  to  the  court  of  directors,  and  was  to 
comply  with  certain  other  forms ;  subject 
thereto,  he  could,  with  the  consent  of  the  court 
of  directors,  transfer  his  shares  by  deed,  and 
thereupon  become  freed  of  responsibility  to  the 
company  in  respect  of  his  shares.  It  became  the 
custom  at  once  to  prepare  the  deed  of  transfer, 
and  then,  upon  the  consent  of  the  court  of 
directors,  the  transfer  was  completed : — Held, 
that  the  consent  of  the  court  was  not  thereby 
waived ;  and  that  in  the  absence  of  such  con- 
sent, or  of  any  act  by  the  court  recognizing  the 
transferee,  the  transferor  remained  liable  to  the 


company.      Waltouy  Ejo  parte,  and  Hue^  Em 
parte,  26  L.  J.,  Ch.  546  ;  3  Jur.,  N.  8.  863. 

Under  a  supplemental  charter,  a  banking  com- 
pany, being  empowered  to  issue  new  shares,  a 
fraudulent  report  of  the  company's  affairs  was 
made  by  the  directors  and  adopted  at  a  general 
meeting  of  the  shareholders.  In  June,  1856,  M., 
a  customer  of  the  bank,  took  twelve  of  these 
new  shares,  executed  the  deed,  and  received  the 
share  certificates.  In  the  next  return  to  the 
stamp-office  his  name  was  not  inserted  as  a 
shareholder,  and  in  the  monthly  balance-sheet 
the  sum  paid  by  him  for  the  share  was  treated 
as  a  debt  from  the  bank.  In  his  pass-book  he 
was  credited  with  interest  at  four  per  cent,  upon 
the  sum  he  had  paid  on  account  of  the  at^ares. 
He  also  attended  two  meetings  of  shareholders. 
In  September,  1 856,  the  bank  stopped  payment, 
all  the  new  shares  not  having  been  issued ;.  and 
the  affairs  of  the  company  were  afterwards  or- 
dered to  be  wound  up : — Held,  that  he  was  a 
contributory  in  respect  of  the  twelve  shares,  and 
was  not  entitled  to  claim  as  a  creditor  in  respect 
of  the  deposit  paid  for  his  shares.  Beyal  British 
Bank; In  re,  Mixer,  Est  parte,  4  ]>e  G.  &  J.  575 ; 
28  L.  J.,  Ch.  879. 


Hosband  and  Wife.] — A  wife  dum  sola 


became  an  original  shareholder  in  a  banking 
co-partnership  established  under  7  Geo.  4,  c.  46  ; 
after  her  marriage,  but  without  her  husband's 
knowledge,  she  received  dividends  and  paid  calls 
in  her  maiden  name,  and  in  that  name  was  re« 
tum^  to  the  stamp-office  as  a  shareholder,  but 
never  executed  any  deed  of  settlement.  The 
husband  was  aware  that  his  wife  was  a  share- 
holder, but  never  interfered  in  the  matter,  and 
when  applied  to  for  a  call  said  he  would  have 
nothing  to  do  with  it.    The  deed  of  settlement 

Provided  that  the  husband  of  any  female  share- 
older  should  not  be  a  member  in  respect  of  such 
shares,  but  might  either  dispose  of  tne  shares  so 
vested  in  him,  or  at  his  option  become  a  member 
on  comi^ying  with  certain  requisitions : — Held, 
that  he  was  not  a  member  of  the  company. 
Dodgson  v.  Bell,  6  Ex.  967  ;  1  L.,  M.  k  P.  812— 
Ex.  Ch. 

A  woman,  with  the  consent  of  her  husband, 
purchased,  with  the  proceeds  of  her  sepamte 
estate,  shares  in  a  banking  company,  and  was 
registered  as  owner.  Her  husband  received  some 
dividends  and  signed  receipts  as  the  agent  of  his 
wife;  he  also  attended  a  meeting  of  the  com- 
pany, at  which  none  but  shareholders,  were  en- 
titled to  be  present.  The  deed  of  settlement 
provided,  that  the  husband  of  any  fenxale  share- 
holder should  not  be  a  member  in  respect  of  such 
shares,  but  should  be  at  liberty  to  sell  them,  or 
at  his  option  to  become  a  member  on  complying 
with  certain  requisitions,  as  to  giving  notice  of 
his  desire  to  become  a  member,  specifying  the 
shares  in  respect  of  which  he  claimed  to  be  a 
member,  which  the  husband  did  not  do  : — Held, 
that  he  was  not  a  member.  Kese  v.  Angae^  3 
Ex.  805  ;  6  D.  &  L.  646 ;  18  L.  J.,  Ex.  470 ;  13 
Jur.  874. 

The  19  &  20  Vict.  c.  47,  did  not  take  away  the 
liability  of  the  husband  of  a  female  shareholder 
to  be  placed  on  the  list  of  contributories  in  her 
right  in  respect  of  shares  in  a  banking  company 
belonging  to  her,  but  in  respect  of  which  he  had 
done  no  act  to  make  himself  a  mftmhRT  of  the 
company.  Northumberland  and  Burhoan  JHs- 
trict  Banking  Company^  In  re,  Luard,  Em  parte  t 
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1  De  G.,  F.  &  J.  633  ;  29  L,  J.,  Ch.  269  ;  6  Jur., 
N.  S.  331  ;  8  W.  R.  297. 

Mrs.  L.  was,  before  her  marriage,  registered 
owner  o£  shares  in  a  banking  company.  Upon 
her  marriage  a  settlement  was  executed,  by 
which  the  shares  were  assigned  to  trustees  upon 
tmst,  excluding  the  husband,  but  the  trustees 
did  not  accept  the  trust,  and  the  shares  continual 
registered  in  the  lady's  former  name.  It  was 
not  proved  that  the  company  had  notice  of  the 
marriage  or  of  the  settlement.  The  company 
was  afterwards  registered  under  the  Banking 
Companies  Act  of  1857,  20  &  21  Vict  c.  49,  and 
wound  up  under  the  acts  of  1856  and  1857:— 
Held,  that  the  name  of  the  husband  in  right  of 
his  wife  must  be  placed  on  the  list  of  contribu- 
tones  as  well  as  that  of  the  wife.    lb. 


Personal  B6presentatiTef.]'A,deed  of 


settlement  of  a  banking  co-partnership  provided 
that  the  executor  of  a  deceased  shareholder  should 
not  be  a  member  of  the  company  in  respect  of 
such  shares,  but  should  be  at  liberty  to  sell  the 
shares,  or  at  his  option  to  become  a  member,  on 
complying  with  certain  provisions,  and  that  if 
he  did  not  elect  to  become  a  member  he  was  not 
to  be  entitled  to  any  dividend  accruing  due 
after  the  testator's  death : — Held,  that  an  exe- 
cutor who  received  a  dividend  which  accrued 
due  after  the  death  of  his  testator,  but  had  not 
complied  with  the  provisions  of  the  deed  of 
settlement,  was  not  a  member.  Kess  T,Armttrong^ 
4  Ex.  21 ;  7  D.  &  L.  73;  18  L,  J.,  Ex.  473;  13 
Jur.  874. 

A  person  in  1844  bought  shares  in  a  banking 
company  constituted  under  7  Geo.  4,  c.  46,  and 
had  them  transferred  to  him.  The  company 
afterwards  registered  under  20  &  21  Vict.  c.  49, 
so  as  to  come  within  the  Winding-up  Act  of 
1856.  He  was  never  entered  on  the  list  of 
shareholders  under  that  act,  but  had  received 
dividends,  and  after  his  death,  his  executors 
received  dividends,  and  then  sold  the  shares  : — 
Held,  that  as  he  would  have  been  a  contributory 
under  the  old  acts,  so  his  executors  were  con- 
tributories.  Northumberland  and  Durham 
District  Banking  Company^  In  r<?,  Dixon,  Ex 
parte,  1  Drew.  &  Sm.  225  ;  8  W.  R.  623. 

A  shareholder  bequeathed  her  residuaiy  estate, 
which  included  her  shares  in  a  banking  com- 
pany, to  B.,  and  appointed  B.  sole  executrix. 
B.  proved  the  will,  and  in  passing  her  residuary 
account  at  the  stamp-office,  she  claimed  the 
shares  for  her  own  benefit.  For  four  years  she 
received  the  dividends  on  the  shares  "  as  execu- 
trix of  C. ; "  for  the  two  following  years  she  gave 
a  receipt  in  her  own  name,  without  adding  those 
words.  Her  name,  at  the  end  of  the  four  years, 
was  entered  in  the  dividend  register,  but  without 
her  privity.  No  alteration  was  made  in  the 
register.  The  deed  of  settlement  required 
certain  formalities  to  be  complied  with  before 
a  legatee  or  an  executrix  could  become  a  pro- 
prietor in  the  company,  which  formalities  were 
not  complied  with :— Held,  that  B.  was  liable  as 
a  contributory  in  her  representative  character 
only.  Hertfordshire  Banking  Company^  In  re^ 
Bulmer,  Ex  parte,  33  Beav.  435 ;  33  L.  J.,  Ch. 
609 ;  10  Jur.,  N.  S.  462 ;  10  L.  T.  151 ;  12  W.  R. 
664. 

Cditni  que  Trrut  or  Tnwteo.]— Shares  in 

a  bank  were  purehased  by  a  solicitor  m  the  names 
of  his  brother  and  his  clerk,  who  held  the  shares 


as  trustees  for  him,  but  there  was  no  fraudulent 
object  in  thus  concealing  the  name  of  the  real 
purchaser.  By  the  company's  deed  it  was 
provided  that  no  trust  should  be  recognized,  and 
no  transfer  of  shares  should  be  made  without 
the  consent  of  two  directors.  Upon  the  winding 
up  of  the  company,  the  names  of  the  two  holders 
of  the  shares  were  only  placed  upon  the  list  of 
contributories : — Held,  that  the  beneficial  owner 
was  not  liable  to  be  placed  upon  the  list.  £ajtt 
of  England  Banking  Company,  In  re,  Bugg,  Ex 
parte,  2  Drew.  &  Sm.  452;  35  L.  J.,  Ch.  43;  11 
Jur.,  N.  S.  616 ;  12  L.  T.  696 ;  13  W.  R.  911. 


Under  the  Companiei  Act  of  1862.]— iSr^ 


Company. 

^— -  Bankmptej  of.] — A  member  of  a  banking 
company  cannot  be  proceeded  ag^nst  in  bank- 
ruptcy for  a  debt  due  from  the  company,  no 
judgment  for  such  debt  having  been  recovered 
against  the  public  officer,  although  the  company 
may  have  ceased  to  carry  on  business,  and  an 
order  have  been  obtain^  for  winding  it  up, 
prior  to  such  proceedings  in  bankruptcy.  Davison 
V.  Farmer,  6  Ex.  242  ;  20  L.  J.,  Ex.  177. 


•   8.  Enforcing  Judgments  against 

Members. 

Sin^e  t)ie  Companies  Act  of  1862,  26  &  26 
Vict.  c.  89,  tlie  m>ade  and  practice  of  et^orcing 
jitdgm^ents  obtained  against  the  public  officers 
of  banking  companies  unable  to  meet  their  en- 
gagements are  citlter  obsolete  or  superseded  by 
creditors  or  individual  shareholder  being  en- 
abled to  take  proceedings  to  wind  up  these 
companies,  and  thereby  obtain  a  fair  and  equnl 
arrangement  and  liquidation  of  their  debts  and 
liabilities.  The  following  cases  relate  to  the 
former  practice,  and  are  retained,  as  they  may 
be  useful. 

By  Seire  Faeias.]— The  7  Geo.  4.  c.  46,  s.  13, 
in  enacting  that  execution  upon  any  judgment 
obtained  against  any  public  officer  for  the  time 
being  of  a  banking  company  may  be  issued 
against  any  member  or  members  for  the  time 
being  of  such  corporation  or  co-partnership, 
meant  an  execution  against  the  persons  who,  at 
the  time  of  issuing  the  scire  facias,  were  members 
of  the  banking  companv.  Dodgson  v.  Scott,  2 
Ex.  457  ;  6  D.  &  L.  27 ;  5*  Rail.  Cas.  654  ;  17  L.  J„ 
Ex.  321 ;  12  Jur.  521. 

In  issuing  execution  against  the  members  of 
a  banking  company,  upon  a  judgment  against 
the  public  officer,  the  proper  course  was  to 
proceed  first  against  those  who  were  members 
at  the  time  the  scire  facias  issued ;  then,  in  the 
event  of  an  execution  against  them  being  un- 
successful, against  those  who  weie  members  at 
the  time  of  the  contract  being  entered  into; 
then,  in  the  like  event,  against  those  who  were 
scat  the  time  of  the  contract  becoming  executed; 
and  lastly,  against  those  who  were  at  the  time 
of  the  judgment  being  obtained.    lb. 

In  order  to  obtain  leave  to  issue  a  scire  facias 
against  members  of  the  second  or  subsequent 
class,  all  that  was  necessary  to  be  shewn  on  the 
face  of  the  affidavit  was  a  reasonable  certainty 
that  any  further  proceedings  against  the  first  or 
previous  class  of  members  would  prove  in- 
effectual,   lb. 

It  was  no  cause  to  shew  against  a  rule  for 
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leave  to  issue  a  scire  facias  against  a  member 
who  was  a  member  at  the  time  of  the  contract 
entered  into,  on  a  judgment  obtained  against 
the  public  officer  of  the  banking  company,  that 
the  judgment  was  fraudulently  confessed  to  the 
prejudice  of  the  members,    jff. 

Execution  could  not  be  had  against  persons 
who  had  become  members  after  the  contract  was 
completed,  but  who  had  ceased  to  be  so  before 
judgment  obtained.    lb. 

Where  a  party  had  obtained  judgment  against 
a  public  officer  of  a  banking  co-partnership,  the 
proper  mode  of  proceeding  to  execution  against 
members  was  by  scire  facias,  and  not  by  sug- 
gestion. Ranrford  t.  Bosanquet^  2  Q.  B.  972  ;  2 
G.  &  D.  324  ;  12  L.  J.,  Q.  489— Ex.  Ch. 

Where  a  creditor  applied  for  leave  to  issue  a 
sci.  fa.  against  the  members  of  the  company 
at  the  time  of  the  contract,  he  must  have  shewn 
that  he  made  bon&  fide  efforts  to  render  effectual 
the  execution  required  to  be  previously  issued 
against  the  members  for  the  time  being.  Bank 
of  England  v.  Johnson,  3  Ex.  '598  ;  6  D.  &  L. 
468  ;  18  L.  J.,  Ex.  238  ;  S.  i».,  Eardley  v.  Law, 
4  P.  &  D.  379  ;  12  A.  &  E.802. 


Against  former  Kembert.] — Where  exe- 


cation  issued  against  one  or  more  members  of  a 
banking  co-partnership,  and  no  satisfaction  had 
been  obtained,  and  the  court  saw  grounds  for 
believing  that  a  creditor  had  used  due  diligence 
to  obtain  satisfaction  from  the  existing  members 
of  the  company,  it  would  allow  a  scire  facias  to 
issue  against  former  members  ;  and  it  was  not 
necessary  that  execution  should  have  first  issued 
against  all  the  existing  members.  Field  v, 
M'Kt-nzie,  5  D.  &  L.  172  ;  4  C.  B.  705  ;  16  L.  J., 
C.  P.  203:  UJur.  714. 

To  obtain  a  scire  facias  against  former  mem- 
bers, it  was  enough  to  show  that  execution  after 
scire  facias  had  l^n  issued  against  several  of  the 
present  partners,  and  nulla  bona  returned  ;  that 
reasonable  inquiry  had  been  made  as  to  the  sol- 
vency of  all,  and  that  there  was,  on  such  inquiry, 
ground  for  believing  that  execution  would  not 
be  effectual  against  any.  On  this  last  point  a 
prim&  facie  case  was  sufficient.  Harvey  v.  Scott, 
11  Q.  B.  92  ;  17  L.  J,,  Q.  B.  9  ;  12  Jur.  12. 

Fleas. J — It  was  no  plea  to  a  declaration  in 
scire  facins  against  a  member,  on  a  judgment  ob- 
tained against  a  public  officer,  that  another  writ 
of  scire  facias  on  the  same  judgment  had  been 
sued  out  against  another  member  of  the  com- 
pany. Nuun  V.  Lomer,  3  Ex.  471  ;  18  L.  J., 
Ex.  247;  13  Jur.  236  ;  S,  P.,  Burmester  v.  Crop- 
ton,  6  D.  &  L.  430 ;  3  Ex.  397  ;  18  L.  J.,  Ex.  142; 
13  Jur.  237  n.;  Egdaile  v.  Lund.  12  M.  &  W. 
607  ;  2  D.  &  L.  565  ;  13  L.  J.,  Ex.  117  ;  8  Jur. 
lo9. 

Under  7  4  8  Yiet.  e.  118,  §.  18,  by  Execution.] 
— ^A  creditor  of  a  banking  company  incorporated 
nnder  7  &  8  Vict.  c.  113,  could  not  maintain  an 
action  against  a  shareholder  for  his  debt  His 
remedy  was  against  the  corporation,  and  execu- 
tion in  the  mc^e  prescribed  by  the  statute.  JFell 
v.  Burchett,  7  EL  &  Bl.  537  ;  26  L.  J.,  Q.  B.  223; 
3Jiir.,N.  8.388. 

A  creditor  who  had  ineffectually  issued  execu- 
tion against  the  property  of  a  banking  company 
established  under  the  7  &  8  Vict  c.  113,  on  a 
judgment  obtained  against  such  company,  and 
had  complied  with  all  the  conditions  imposed  by 


that  act,  was  entitled  as  of  right  to  have  execu- 
tion granted  him  against  a  shareholder,  and  the 
court  had  no  discretion  in  the  matter.  A/ortMe  v. 
Royal  British  Bank,  1  0.  B.,  N.  S.  67  ;  26  L.  J., 
C  P.  62  ;  3  Jur.,  N.  8.  137. 

A  shareholder  whose  name  was  properly  in- 
serted in  the  last  delivered  memorial  remained 
liable  to  execution,  under  7  &  8  Vict  c.  113,  s.  13, 
although  he  had  subsequently  bon&  fide  trans- 
ferred his  shares,  and  the  transfer  deed  had  been 
duly  executed  by  the  transferee,  and  registered. 
Fry  V.  Bustrll,  3  C.  B.,  N.  8.  665 ;  27  L.  J.,  C.  P. 
153  ;  4  Jur.  N.  8. 193. 

But  if  a  shareholder  died  before  a  judgment 
was  obtained  against  the  company  by  a  creditor, 
although  his  name  appeared  on  the  memorial  of 
shareholders,  which  was  the  existing  memorial 
under  7  &  8  Vict.  c.  113,  at  the  time  of  his  death, 
his  executors  could  not  be  proceeded  against  by 
the  judgment  creditor.  Powis  v.  Butler,.  27 
L.  J.,  C.  P.  249  ;  4  Jur.,  N.  S.  614  ;  4  C.  B.,  N.  S. 
469— Ex.  Ch. 

A  shareholder  in  a  banking  company,  estab- 
lished under  7  &  Vict.  c.  113,  whose  name 
appeared  on  the  last  delivered  memorial,  on 
application  by  a  judgment  creditor  of  the  com- 
pany for  leave  to  issue  execution  against  him, 
could  not  set  up  as  an  answer  that  he  was  in- 
duced to  become  a  shareholder  by  the  fraudulent 
misrepresentations  of  the  directors  as  to  the 
financial  position  of  the  company,  and  that  he 
repudiated  the  shares  as  soon  as  he  discovered  the 
fraud.  Pitwis  v.  Harding,  1  C.  B.,  N.  S.  533 ; 
26  L.  J.,  C.  P.  107  ;  3  Jur.,  N.  8.  139 ;  S.  P., 
Daniel  v.  Riryal  BrUi*h  Bank,  1  H.  &  N;  681  ; 
Henderson  v.  Same,  7  El.  &  Bl.  356  ;  1  H.  &  N., 
685,  n. ;  26  L.  J.,  Q.  B.  112  ;  3  Jur.,  N.  8.  111. 

A  plaintiff  who  had  obtained  judgment  against 
a  banking  company,  established  under  7  &  8 
Vict.  c.  113,  might  proceed  by  scire  facias  on  the 
judgment  against  the  shareholders  of  the  com- 
pany, and  was  not  limited  to  the  remedy  given 
by  the  13th  section.  Cleve  or  Cleeve  v.  Ilarwar, 
1  H.  &  N.  873  ;  3  Jur.,  N.  8.  190. 

Kotioe  of  Proceeding.] — A  notice  under  7  &  8 
Vict.  c.  113,  8.  13,  to  a  shareholder  of  an  inten- 
tion to  apply  to  the  court  or  a  judge  for  leave  to 
issue  execution  against  him  was  not  bad  for  being 
in  the  alternative.  Powis  v.  Harding,  1  C  B., 
N.  8.  524,  651  ;  26  L.  J.,  C.  P.  107  ;  3  Jur.,  N.  8. 
139. 

A  joint  notice  to  two  shareholders  was  good  on 
a  motion  against  one.    lb. 

Personal  service  of  a  notice  of  motion  to  the 
person  to  be  charged  was  not  necessary.  It  was 
sufficient  if  the  notice  was  left  with  a  servant  at 
his  dwelling-house.  Morisse  v.  Royal  British 
Bank,  1  C.  B.,  N.  8.  67 ;  26  L.  J.,  C.  P.  62  ; 
3Jur.,  N.  8.  137. 

In  a  notice  a  party  was  described  as  •*  John 
Marshall."  In  the  memorial  filed  he  was  de- 
scribed as  "  John  8.  Marshall."  There  was  an 
affidavit  of  identity  : — Held,  that  the  notice  was 
sufficient.  Tliomas  v.  Harding,  1  C.  B.,  N.  8. 
555. 


9.  LlABIUTT  OP  PBOPEBTT  OF  MEMBEBS. 

As  regards  real  Eitato.] — The  senior  master  of 
the  Common  Pleas  having  declined  to  register  a 
memorandum  to  charge  real  estate  (belonging  to 
a  past  member  of  a  banking  company)  against 
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the  pablic  officer,  of  which  a  verdict  had  been 
obtained,  pursuant  to  1  3c  2  Vict.  c.  14,  s.  19,  and 
3  &  4  Vict,  c,  82, 8.  2,  the  court  refused  to  compel 
him  to  receive  the  memorandum.  XeeSf  Ux parte j 
5  D.  &  L.  339  ;  5  C.  B.  155  ;  17  L.  J.,  C.  P.  15. 

Scmble,  that  a  plaintiff,  in  an  action  against  a 
public  officer  of  a  banking  company,  cannot 
charge  the  lands  of  a  shareholder,  under  1  &  2 
Vict.  c.  110,  without  leave  of  the  court,  under 
7  &  8  Vict.  c.  1 13,  s.  13.  Harris  v.  Iloyal  JBritUh 
Bank,  2  H.  &  N.  635  ;  27  L.  J.,  Ex.  1. 

A  creditor  having  obtained  a  judgment  against 
an  official  manager  of  a  banking  company,  regis- 
tered the  judgment  against  the  real  estate  of  a 
former  shareholder  in  the  company,  without  issu- 
ing a  scire  facias  : — Held,  that  a  court  of  equity 
ought  to  give  relief  against  such  registration,  as 
being  a  cloud  on  the  shareholder's  title  to  his 
lands.  Ilime  v.  O'Flahertie,  9  Ir.  Ch.  R.  119, 
497. 


Former  Xembership— Left  the  Bank  for 


Three  Yeari.]— The  remedies  given  by  7  Geo.  4, 
c.  46, 8.  13,  are  not  cumulative,  but  substitutional 
for  the  prior  liabilities  of  partners,  and  there- 
fore proceedings  cannot  be  had  against  a  party 
three  years  after  he  has  ceased  to  be  a  member. 
Barker  v.  Buttress,  7  Beav.  134  ;  13  L.  J.,  Ch. 
58  ;  8  Ju  r.  89. 

The  7  Geo.  4,  c.  46,  s.  13,  limiting  the  liability 
of  members  to  three  years  after  ceasing  to  be 
members,  has  no  effect  in  varying  the  liability  to 
contribute  between  partners  themselves.  Oouth  - 
imitf,  Ex  parte,  3  Mac.  &  G.  187  ;  20  L.  J.,  Ch. 
188;  16  Jur.  137. 


10.  Shares. 

a.  Oenarally. 

ConBtmotion  of  Deed  ai  to.] — Construction  of 
a  deed  of  association  of  a  banking  company, 
composed  of  shareholders  whose  shares  had  been 
created  at  different  times,  and  upon  some  of 
which  the  amount  of  the  shares  had,  and  upon 
others  had  not,  been  required  to  be  paid  up,  as 
governing  the  rights  of  such  several  classes  of 
shareholders,  with  reference  to  a  provision  en- 
abling the  directors  to  declare  a  dividend  out  of 
the  profits,  "  and  to  apply  such  dividend  either 
as  a  bonus  to  be  added  to  the  respective  shares, 
or  as  interest  or  dividend  upon  shares,  or  upon 
the  amount  paid  up  in  respect  of  such  shares,  or 
as  part  bonus  and  part  interest  or  dividend,  or 
otherwise  as  they  may  deem  most  expedient,  and 
to  divide  such  dividend  or  bonus  into  as  many 
equal  parts  as  there  shall  be  shares  then  held  in 
the  capital  of  the  company."  Wilkinson  y,  Cum- 
mins, 11  Hare,  337. 

Probate  Stamp.] — Shares  in  a  banking  com- 
pany purchased  by  executors  with  the  assets  of 
their  testator  in  the  name  of  a  party  who  was 
entitled  to  the  dividends  for  life,  are  included  in 
the  probate  stamp,  and  do  not  require  to  be 
covered  by  the  stamp  upon  the  letters  of  admin- 
istration granted  to  the  estate  and  effects  of  the 
party  in  whose  name  the  purchase  was  made. 
Hennell  v.  Strong,  25  L.  J.,  Ch.  407. 

If  the  bankers  refuse  to  transfer  the  shares 
after  an  affidavit  made  by  an  executor  of  the 
testator  in  conformity  with  48  Geo.  3,  c.  149,  they 
do  so  at  the  peril  of  costs.    Ih, 


I     Bootriae  of  Surrivorddp.! — ^Where  A.  par- 

I  chased  shares  in  a  bank,  and  had  them  trans- 

I  ferred  into  the  books  of  the  bank  in  her  own 

'  name  and  that  of  B.,  and  then  died,  the  rule 

adopted  by  the  Bank  of  England  as  to  stock  held 

applicable,  and  B.  was  declared  entitled  to  them 

by  survivorship.     Garrick  v.  Taylor,  30  L.  J., 

Ch.  211  :  9  Jur.,  N.  S.  116  ;  3  L.  T.  460 ;  9  W.  R. 

181.    Affirmed  on  appeal,  31  L.  J.,  Ch.  68 ;  10 

W.  R.  49— L.  J. 

Not  within  Xortmain  Act] — Shares  in  a  bank- 
ing company,  established  under  7  Geo.  4,  c  46, 
and  having  an  interest  in  freehold  and  other 
lands  vested  in  the  trustees  of  the  bank,  are  not 
within  the  Mortmain  Act,  9  Geo.  2,  c.  36.  Myers 
V.  Perigal,  11  C.  B.  90  ;  21  L.  J.,  C.  P.  217  ;  16 
Jur.  1118. 

Bale  and  Pnrehaee  of.] — Shares  were  pur- 
chased in  a  banking  company,  the  rules  of  which 
provided  that  no  benefit  of  survivorship  should 
take  place  between  the  shareholders.  The  pur- 
chaser caused  the  transfer  of  them  to  be  made 
to  herself  and  another  person  who  lived  with 
her  and  was  called  her  niece,  but  was  not  related 
to  her : — Held,  first,  that  the  rules  did  not  ex- 
clude the  benefit  of  survivorship  at  law  between 
the  two.  Garrick  v.  Taylor,  4  De  G.,  F.  &  J. 
159. 

Held,  secondly,  that  having  regard  to  all  the 
circumstance  of  the  case,  there  was  no  resulting 
trust  for  the  purchaser,  but  that  on  her  decease 
the  co-transferee  took  the  whole  interest  both  at 
law  and  in  equity.    lb. 


III.  BANK  NOTES  AND  BILT>S. 

Bight  to  Iisue  on  Death  of  Partner  in  Bank.] 
—Under  7  &  8  Vict.  c.  32,  s.  13,  the  right  of  a 
country  bank  to  issue  notes  belongs  beneficially 
on  the  death  of  a  partner  to  the  surviving  part- 
ners. Smith  V.  Ercrettr^l  Beav.  446  ;  29  L.  J., 
Gh.  236. 

Bank  PoBt-billi.] — Bank  post-bills,  issued  by 
the  Bank  of  England  in  London,  are  not  made 
payable  at  the  branch  banks  by  7  Geo.  4,  c.  46, 
a.  15.  Willie  V.  Bank  of  England,  4  A.  &  £. 
21  ;  6  N.  &  M.  478  ;  1  H.  &  W.  620. 

They  were  considered  by  Pollock,  C.  B.,  Alder- 
son,  B.,  Piatt,  B.,  to  be  bills  of  exchange,  and 
by  Martin,  B.,  to  be  promissory  notes.  Forhe* 
V.  Marshall,  11  Ex.  167  ;  24  L.  J.,  Ex.  305. 

Duty  on.] — The  intention  to  impose  a  chai^ge 
upon  the  subject  must  be  shewn  by  clear  and 
unambiguous  language.  Where  by  an  act  of  the 
Cape  Colony  (No.  6, 1864),  "  for  imposing  a  duty 
upon  bank  notes,"  which  act  was  assumed  to 
have  been  validly  extended  to  the  province  of 
Griqualand  West,  it  was  provided  that  banks 
issuing  within  the  colony  notes  of  their  own, 
purporting  to  be  issued  within  the  colony,  and 
so  (unless  expressed  to  be  payable  elsewhere)  to 
be  payable  by  them  within  the  colony,  should 
make  a  return  thereof  with  a  view  to  the  im- 
position of  the  duty  chargeable  by.  that  act ;  it 
was  held,  that  the  appellant  bank,  which  had 
a  branch  within  the  province,  and  there  put  in 
circulation  notes  issued  by  the  bank  in  ^  the 
colony  payable  in  the  colony,  but  did  not  Issue 
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anj  notes  payable  in  the  pioyince,  was  not  liable, 
aocording  to  the  true  construction  of  the  act, 
to  make  any  return  to  the  respondent,  the  trea- 
surer of  the  province,  or  to  pay  duty  on  the  not«8 
put  into  circulation  by  its  branch.  Oriental 
Bank  Corporation  v.  nf^ht,  5  App.  Cas.  842  ; 
50  L.  J.,  P.  C.  1  ;  43  L.  T.  177— P.  C. 

Althoagh  by  s.  10  of  the  act,  banks  of  issue, 
liable  to  make  the  return  prescribed  by  the  act, 
must  include  within  such  return  such  notes  also 
as  they  have  put  into  circulation,  yet  banks 
which,  not  issuing  any  notes  purporting  to  be 
Iqpally  issued,  and  therefore  not  liable  to  make 
a  return,  put  into  circulation  within  the  pro- 
vince their  own  notes,  issued  elsewhere,  are  not 
in  respect  thereof  liable  to  the  duty  imposed  by 
the  act.    lb, 

YezificatloiL  of  Weekly  BetuniB  of  Israel  of 
Coiintry  Banks.] — An  affidavit  verifying  the 
return  of  the  issue  by  a  banker  of  unstamped 
bills  and  notes  under  9  Geo.  4,  c.  23,  may  be 
sworn,  either  before  a  justice  of  the  peace  under 
8.  7,  or  before  a  commissioner  to  administer  oaths 
in  chancery  under  65  Geo.  3.  c.  184,  s.  52,  the 
later  enactment  being  cumulative  only.  Heg.  v. 
Greenland,  10  Cox,  C.  C.  377  ;  2  L.  R.,  C.  C.  65  ; 
36  L.  J.,  M.  C.  37  ;  15  L.  T.  589  :  15  W.  R.  460. 

The  manager  of  a  bank  is  a  chief  clerk  within 
9  Gteo.  4,  c.  24,  s.  7,  which  requires  such  affidavit 
to  be  made  by  a. cashier,  accountant  or  chief 
clerk.    lb, 

Hotoi  and  BrafU  earrying  Interest.] — ^A  bank- 
ing company  stopped  payment,  and  was  volun- 
tarily wound  up.  The  debUi  being  paid  in  full : — 
Held,  that  interest  at  ol.  per  cent,  was  payable 
on  all  promissory  notes,  drafts  and  other  nego- 
tiable mstniments  current  at  the  time  of  the 
stoppage,  not  from  the  time  of  the  stoppage,  but 
from  the  respective  times  of  the  claims  m  respect 
thereof  being  sent  in  to  the  liquidators  ;  the  stop- 
p3^^  of  the  bank  not  operating  to  dispense  with 
the  necessity  of  making  a  demand.  JSast  of  Eng- 
land Banking  Company^  In  re^  Provincial  Bank- 
ing Corporation^  Ex  parte,  4  L.  R.,  Ch.  14  ; 
38  L.  J.  Ch.  121 ;  19  L.  T.  299  ;  17  W.  R. 
18. 

The  stopping  payment  by  a  bank  which  issues 
notes  payable  on  demand  does  not  preclude  the 
necessity  of  demanding  payment  in  order  that 
interest  may  be  payable  under  3  &  4  Will.  4, 
c.  42,  s.  28.  Herefordshire  Banking  Cinnpanyf 
In  re,  4  L.  R.,  Eq.  250  ;  36  L.  J.,  Ch.  806. 

Xatarial  AltoratioiL — Erasure  of  Kumbor.] — 
In  an  action  against  the  Bank  of  England  for 
the  non-payment  of  notes  payable  to  bearer 
which  had  been  regularly  issued  by  the  bank,  it 
appeared  that  the  notes  had  been  bon&  fide 
purchased  by  the  plaintifE  for  value,  but  that 
before  the  plaintiff  took  them  the  notes  had  been 
altered  by  erasing  the  numbers  upon  them,  and 
substituting  others,  with  the  object  of  prevent- 
ing the  notes  from  being  traced,  as  payment  had 
h^n  stopped  and  a  notice  issued  specifying  their 
numbeia : — Held,  that  although  the  alteration 
did  not  vary  the  contract,  it  was  material  in  the 
aenae  of  altering  the  notes  in  an  essential  part, 
and  that  therefore  the  notes  were  vitiated,  so 
that  the  plaintiff  could  not  recover  in  his  action 
on  them  against  the  bank,  Suffell  v.  Bank  of 
Mngland,  9  Q.  B.  D.  656;  61  L.  J.,  Q.  B.  401 ; 


47  L,  T.  146  ;  30  W.  R.  932  ;  46  J.  P.  BOO— C.  A, 
Reversing  Coleridge,  C.  J. 

Bona  flde  Holder  of  for  Yalne.] — Bank  notes 
cannot  be  followed  by  the  legal  owners  ioto  the 
hands  of  bon&  fide  holders  for  a  Talnable  con- 
sideration without  notice.  Lowndes  v.  A  nderson, 
13  East,  130  ;  1  Rose,  99. 

For  possession  is  prim4  facie  evidence  of  pro- 
perty in  negotiable  instruments.  King  v.  Melson, 
2  Camp.  5. 

Therefore,  in  trover,  for  a  bank  note,  it  is  not 
a  prim4  facie  case  for  the  plaintiff  to  prove  that 
the  note  belonged  to  him,  and  that  the  defendant 
afterwards  converted  it ;  and  the  defendant  will 
not  be  called  upon  to  shew  his  title  to  the  note, 
without  evidence  from  the  other  side  that  he  got 
possession  of  it  mal&  fide,  or  without  considera- 
tion,   lb. 

One  who  takes  a  bank  note  or  other  negotiable 
security  bon&  fide,  that  is,  giving  value  for  it, 
and  having  no  jiotice  at  the  time  that  the  party 
'  from  whom  he  takes  it  has  no  title,  is  entitled 
to  recover  upon  it,  even  although  he  may  at  the 
time  have  had  the  means  of  knowledge  of  that 
fact,  of  which  means  he  neglected  to  avail  him- 
self. Raphael  v.  Bank  of  England,  17  C.  B.  161 
25  L.  J.,  C.  P.  33. 


Of  Stolen  Kote.l — ^A  bank  note,  though 


stolen,  becomes  the  property  of  him  who  gives 
valuable  consideration  for  it,  having  no  notice  or 
knowledge  of  the  robbery,  and  in  the  ordinary 
course  of  business,  is  always  treated  as  cash, 
mUer  V.  Rice,  1  Burr.  452  ;  2  Ld.  Ken.  189. 

The  holder  of  a  bank  note  is  primi  facie  en- 
titled to  prompt  payment  of  it,  and  cannot  be 
affected  by  the  previous  fraud  of  any  former 
holder  in  obtaining  it,  unless  evidence  is  given 
to  bring  it  home  to  his  privity.  Solomons  v. 
Bank  o}  England,  13  East,  135,  n. 

A  money-changer  at  Paris,  twelve  months  after 
he  had  received  notice  of  robbery  of  bank  notes 
at  Liverpool,  took  one  of  the  stolen  notes  (for 
500/.),  at  Paris,  giving  cash  for  it,  less  the  current 
rate  of  exchange,  from  a  stranger,  whom  he 
merely  required  to  produce  his  passport  and 
write  his  name  on  the  back  of  the  note  :— -Held, 
that  the  cfrcumstance  of  his  forgetting  or 
omitting  to  look  for  the'  notice  was  no  evidence 
of  mala  fides.  Raphael  v.  Bank  of  England,  17 
C.  B.  161  ;  25  L.  J.,  C.  P.  33. 

A  Bank  of  England  note,  which  had  been 
feloniously  stolen  in  England  in  February,  1826, 
was  remitted  in  May,  1827,  by  a  foreign  merchant 
to  his  correspondent  in  this  country,  to  whom  he 
was  indebted  in  a  sum  exceeding  the  amount  of 
the  note.  The  latter  demanded  payment :  the 
bank  refused  to  pay,  on  the  ground  that  the  note 
had  been  stolen.  At  the  time  when  the  corres- 
pondent was  informed  of  this,  he  had  not  made 
the  foreign  merchant  any  advance  oh  the  credit 
of  the  note  :— Held,  first,  that,  in  trover  for  the 
note,  the  correspondent  must  be  considered  the 
agent  of  the  foreign  merchant,  and  that  he  could 
therefore  recover  upon  his  title  only  ;  secondly, 
that,  in  such  action,  it  having  been  proved  that 
the  note  had  been  stolen,  it  was  incumbent  on 
the  plaintiff  to  shew  that  the  foreign  merchant 
had  given  full  value  for  it.  Be  la  Chatmette  v. 
Bank  of  England,  9  B.  &  C.  208. 

Bona  fides — Question  for  Jury.] — ^A  bank  note 
for  1,000/.,  dated  12th  October,  1820,  was  lost 
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in  London,  in  Aprils  1821^  and  in  June,  1822, 
was  presented  for  change  to  a  money  broker  in 
Liverixjol,  by  a  person  with  whom  the  4atter 
was  well  acquainted,  but  who  was  then  in  pecu- 
niary difficulties,  and  he  changed  it  by  giving 
bills,  which  had  some  time  to  run,  and  cash,  de- 
ducting a  commission,  without  asking  any  ques- 
tions how  the  holder  became  possessed  of  it : — 
Held,  in  an  action  of  trover  by  the  true  owner 
against  the  money  broker,  that  it  was  for  the 
jury  to  say  whether  the  defendant  had  received 
the  note  fairly  and  bond,  fide  in  the  ordinary 
course  of  business,  and  had  given  full  value  for 
it ;  and  the  jury  having  found  for  the  plaintiff, 
the  court  refused  to  disturb  the  verdict.  Eg  an 
V.  Threlfall,  6  D.  &  R.  326. 

Stoppage  by  Bank,  Effect  ofJ^A.  paid  a 
Bank  of  England  note  to  B.,  who  paid  it  to  C,  who 
presented  it  at  the  bank,  where  it  was  stopped  on 
the  ground  that  it  had  been  fraudulently  ob- 
tained from  a  f undholder : — Held,  that  although 
A.  paid  the  amount  of  the  note  to  C.  in  discharge 
of  the  debt  due  to  him  from  B.,  A.  could  not 
maintain  trover  for  the  note  against  the  Bank  of 
England.  Benjamin  v.  Bank  of  England,  3 
Camp.  417. 

Loit  Kote — ^Bights  of  Finder.]— In  actions  for 
money  had  and  received,  brought  by  the  owners 
of  lost  bank  notes,  against  those  who  may  have 
got  them  into  their  hands  without  giving  value,  it 
is  not  absolutely  necessary  for  the  plaintiffs  to  give 
direct  evidence  of  the  loss  ;  it  is  sufficient  if  such 
circumstances  are  shewTi  as  satisfy  the  jury  of  the 
fact  of  the  loss.     Holiday  v.  Sigily  2  C.  &  P.  176. 

A  person  entering  a  shop  found  on  the  floor  a 
bundle  of  bank  notes  w^hich  had  been  acci- 
dentally dropped  by  a  stranger.  The  person  who 
lost  them  could  not  be  found  : — Held,  that,  as 
against  every  one  but  the  true  owner,  the  pro- 
perty in  the  notes  belonged  to  the  finder,  and 
not  to  the  owner  of  the  shop,  notwithstanding 
that  the  finder  had  immediately  on  picking  up 
the  bundle  handed  it  over  to  the  latter,  with  a 
view  to  its  being  restored  to  the  true  owner  if 
he  should  return,  and  the  owner  of  the  shop  had 
advertised  the  finding  in  the  newspapers,  the 
finder  not  having  intended  to  waive  his  title, 
and  having  before  he  demanded  the  notes  back, 
offered  to  repay  the  expense  of  the  advertise- 
ments, and  to  indemnify  the  shopkeeper  against 
any  claim.  Bridget  v.  Hawkeitworth,  21  L.  J,, 
Q.  B.  75  ;  15  Jur.  1079 

Halves  of  Kotee.]— The  property  in  the  halves 
of  bank  notes,  sent  in  payment  of  a  debt  due 
to  the  receiver  from  a  third  person,  with  an  in- 
tention on  the  part  of  both  sender  and  receiver 
that  the  other  halves  are  to  follow,  remains  in 
the  sender  until  he  sends  the  second  halves ;  the 
payment  being  until  then  inchoate  and  condi- 
tional. It  is  therefore  open  to  the  sender,  at  any 
time  before  sending  the  second  halves,  to  dis- 
affirm the  transaction,  and  re-demand  the  first 
halves  from  the  receiver,  who  is  liable  to  an 
action  for  refusing  to  return  them.  Smith  v. 
Mundy,  3  El.  &  El.  22  ;  29  L.  J.,  Q.  B.  172  ;  6 
Jur.,  N.  S.  977  ;  2  L.  T.  373  ;  8  W.  R.  661. 

A  bank  is  bound  to  pay  on  the  production  of 
the  half  of  a  bank  note,  either  with  or  without 
an  indemnity  from  the  holder.  Redmayne  v. 
Burton,  2  L.  T.  324. 


Indemnity  againit  Lost.] — A  bank  note  is  a 
negotiable  instrument,  and  the  bankers,  upon  an 
indemnity  being  given,  will  be  restrained  from 
setting  up  the  loss  as  a  defence  to  an  action 
upon  the  note.  McDonnell  v.  Murray,  9  Ir.  C. 
L.  R.  495  ;  1  L.  T.  498. 

To  an  action  against  the  Bank  of  England  on 
a  102.  note,  the  bank  pleaded  that  the  note  was 
lost.  Upon  the  plaintiff  giving  an  indemnity, 
the  plea  was  set  aside,  and  the  bank  thereupon 
paid  the  amount  of  the  note  into  court.  The 
parties  being  resident,  and  the  cause  of  action 
arising,  within  the  jurisdiction  of  the  Sheriff's 
Court  of  London  : — Held,  that  the  plaintiff  was 
not  entitled  to  costs,  ybble  v.  Bank  of  England, 
2  H.  &  C.  355  ;  33  L.  J.,  Ex.  81 ;  9  Jur.,  N.  S.  718  ; 
8  L.  T.  733  ;  11  W.  R.  716. 

Coantry  Bank  Kotei.]— Where  a  servant  re- 
ceived on  behalf  of  his  master,  in  payment  of 
goods  sold,  country  bank  notes,  at  one  o'clock  on 
Friday  afternoon,  and  paid  them  to  his  master 
after  banking  hours  on  Saturday  evening,  and 
between  three  and  four  in  the  afternoon  of  Satur- 
day the  bank  stopped  payment : — Held,  that 
there  were  no  laches  in  not  presenting  the  notes 
before  the  bank  stopped  on  the  Saturday.  Jamet 
V.  Uolditch,  8  D.  &  R.  40. 

On  Saturday  evening,  the  19th  of  January,  the 
plaintiff  gave  change  for  a  62.  bank  note  of  P.  k, 
Co.'s  bank  to  the  defendant,  at  his  request ;  on 
Monday  morning  the  banking-house  of  P.  k,  Co. 
was  opened  for  two  hours  and  then  closed,  and 
the  partners  afterwards  became  bankrupts ;  no 
payment  was  made ;  and  the  jury  gave  an 
opinion  that  if  the  note  had  been  presented  it 
would  not  have  been  paid ;  the  note  was  not, 
in  fact,  presented,  but  on  Monday  the  plaintiff 
sent  it  to  the  defendant,  and  requested  to  haye 
his  money  returned ;  the  defendant  at  first  pro- 
mised to  return  it,  but  afterwards  refused  : — 
Held,  that  the  obligation  on  the  holder  of  a  note 
in  such  a  case  is  to  give  prompt  notice  to  the 
person  from  whom  be  received  it  of  the  stoppage 
at  the  bank,  and  to  tender  the  note  back  to  him  ; 
and  that  the  plaintiff  had  done  all  that  he  was 
bound  to  do,  and  was  entitled  to  recover  the 
amount  as  money  had  and  received  to  his  use, 
although  there  had  been  no  presentment  of  the 
note.  Turnet  v.  Stimjet,  1  D.  &  L.  122 ;  12  L. 
J.,  Q.  B.  303  ;  7  Jur.  745. 


IV.   CUSTOMERS*  ACCOUNTS. 

1.  Op  what  Persons. 

Partners.] — ^There  is  no  implication  of  law 
from  the  mere  existence  of  a  trade  partnership 
that  one  partner  has  authority  to  bind  the  firm 
by  opening  a  banking  account  on  its  behalf  in 
his  own  name.  Alliance  Bank  v.  KearfXey,  6  L. 
R.,  C.  P.  433  ;  40  L.  J.,  C.  P.  249  ;  24  L.  T.  552  ; 
19  W.  R.  822. 

Where  accounts  are  kept  at  a  bankers*  by  a 
firm,  each  partner  having  a  right  to  draw 
cheques,  and  also  by  the  individual  partners  of 
the  firm,  it  is  not  the  duty  of  the  bankers  to  in- 
quire into  the  propriety  of  any  transfer  of  funds 
which  may  be  made  from  and  to  the  different 
accounts.    Backh(mse  v.  Charlton,  8  Ch.  D.  444. 

Upon  the  death  of  one  partner  in  a  firm  har- 
ing  an  account  at  a  bankers',  the  surviving  part- 
ner  has  a  right  to  draw  cheques  upon  the  part- 
nership account    Ib» 
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HntlMUid  and  Wife.] — ^A  wife  being  executrix 
of  her  father,  paid  money  which  she  had  re- 
ceiTed  as  such  into  a  bank  to  an  account  in  her 
own  name  as  executrix.  Her  husband  paid 
money  of  his  own  to  this  account,  and  the  wife 
had  drawn  cheques  upon  the  account  for  pay- 
ment of  debt^  due  by  the  husband  and  for 
payment  of  household  expenses.  The  husband 
died : — Held,  that  the  wife  was  merely  the  agent 
of  her  huiiband,  and  that  the  money  remaining 
in  the  bank  belons^ed  to  his  estate,  and  not  to  the 
wife's  estate.  Lloyd  v.  Pughe,  8  L.  R.,  Ch.  88  ; 
42  L.  J.,  Ch.  282  ;  28  L.  T.  250  ;  21  W.  R.  346. 

A  wife  having  property  settled  to  her  separate 
use  for  life,  with  remainder  as  she  should,  not- 
withstanding coverture,  by  deed  or  will  appoint, 
with  remainder  to  her  executors  or  adminis- 
trators, opened  two  accounts  with  her  bankers, 
a  private  and  an  administration  account,  and 
directed  the  bankers,  by  the  joint  letter  of 
herself  and  her  husband,  to  consider  any  over- 
draft on  her  private  account  secured  by  the 
administration  account.  The  administration 
account  was  subject  to  the  trusts  of  the  settle- 
ment. At  her  death  the  private  account  was 
overdrawn : — Held,  that  she  had  contracted  so 
as  to  bind  her  separate  estate,  and  that  the 
bankers  had  a  lien  on  the  administration  account 
in  respect  of  the  overdrawn  private  account. 
London  (Jitnrtered  Bank  of  Auttralia  v.  Lem- 
priere,  9  Moore,  P.  C.  C,  N.  S.  426  ;  4  L.  R.,  P, 
C.  572  ;  42  L.  J.,  P.  C.  49  ;  29  L.  T.  186 ;  21  W. 
B.  513. 

A  man  had  for  a  series  of  years  lodged  money 
in  two  several  banks  on  deposit  receipts,  some  of 
which  were  in  his  own  name,  and  others  in  the 
joint  names  of  himself  and  of  his  wife,  and  he 
frequently  changed  deposits  already  made  in  his 
ow^  name  into  their  joint  names.  There  was 
some  evidence  of  statements  made  by  him  to  his 
wife,  but  resting  on  her  testimony,  that  he  had 
acted  thus  with  the  object  of  enabling  the  sur- 
vivor to  take  the  principal.  At  his  death  there 
were  in  the  two  banks  four  deposit  receipts  in 
their  joint  names  and  one  in  his  own  name 
alone  : — Held,  that  the  joint  lodgments  were 
advancements  for  the  wife,  who  survived.  Tal- 
bat  V.  Cody,  10  Ir.  R.,  Eq.  138. 

Receipts  in  the  joint  names  of  husband  and 
wrif e  at  law  and  in  equity  considered.    lb, 

A  husband,  who  was  in  failing  health,  opened 
a  new  banking  account  in  the  joint  names  of 
himself  and  wife,  authorizing  the  bank  to  cash 
cheques  drawn  by  either  of  them,  and  telling  the 
bank  manager  that  the  balance  of  the  account 
would  belong  to  the  survivor  of  himself  and  his 
wife.  Cheques  were  thenceforward  drawn  by 
the  wife  only,  and  were  applied  by  her  in  pay- 
ment of  household  and  other  expenses,  the 
husband  paying  in  sums  of  money  from  time  to 
time  to  the  credit  of  the  account.  At  the  time 
of  his  death  there  was  a  large  sum  standing  to 
the  credit  of  the  account,  which  the  wife  claimed 
to  be  entitled  to  for  her  own  use : — Held,  that 
the  evidence  of  circumstances  was  not  sufficient 
to  rebut  the  presumption  of  a  resulting  trust  in 
favour  of  the  testator.  Marshal  v.  Cruttwell, 
20  L.  R.,  Eq.  328  ;  44  L.  J.,  Ch.  504. 

Xanied  Women.] — In  an  action  for  breach  of 
contract  by  a  married  woman  against  her  bankers, 
the  first  count  was  for  not  presenting  for  pay- 
ment a  bill  of  exchange  deposited  With  them  for 
that  purpoae;  the  oecond  count  was  for  not 


giving  her  notice  of  the  dishonour  of  a  bill  of 
exchange  entrusted  to  them  for  collection,  and 
the  third  count  was  for  dishonouring  a  cheque 
drawn  by  her  upon  them,  they  having  at  the 
time  funds  to  meet  it.  Plea,  that  the  plaintiff 
was  a  manned  woman.  Replication,  that  the 
causes  of  action  arose  exclusively  from  earnings, 
money,  chattels  and  property  within  the  mean- 
ing of  the  Married  Women's  Property  Act.  1870, 
33  ic  U  Vict.  c.  93,  and  that  the  bankers  knew 
when  they  accepted  her  banking  account  that 
she  was  a  married  woman  carrying  on  her  busi- 
ness separately  from  her  husband  : — Held,  that 
the  replication  was  good  as  shewing  that  she  was 
seeking  a  remedy  for  the  protection  of  her  earn- 
ings and  property  within  the  meaning  of  thii 
Married  Women's  Property  Act,  1870,  s.  11. 
Summers  v  City  BanJty  9  L.  R.,  C.  P.  580  •  43  L. 
J.,  C.  P.  261  ;  31  L.  T.  268. 

A  wife  with  a  separate  estate,  over  which  she 
had  power  of  disposition  notwithstanding  cover- 
ture, gave  by  will  the  whole  of  the  funds  consti- 
tuting such  separate  estate  uix)n  trust  for  her 
nephews  and  nieces,  and  also  bequeathed  all 
funds  purchased  out  of  the  savings  of  her  separate 
estate  upon  the  like  trusts.  She  died,  leaving  a 
large  balance  on  her  current  account  at  her 
bankers  : — Held,  that  she  had  not  purchased  any 
funds  out  of  the  savings  at  her  bankers,  and  that 
such  savings  were  undisposed  of,  and  passed  to 
her  husband  as  administrator.  Asheiv  v.  Booth, 
17  L.  R.,  Eq.  426  ;  43  L.  J.,  Ch.  368 ;  30  L.  T. 
155  ;  22  W.  R.  524.     And  see  preceding  cases, 

Truitees.] — When  a  trustee  pays  trust  money 
into  his  banker's  account,  thereby  mixing  the 
money  with  his  own,  subsequent  Fums  drawn 
out  by  him  will  be  attributed  to  the  earliest  item? 
on  the  credit  side  of  his  account  for  the  time 
being,  and  the  trust  money  will  in  this  way,  iu 
its  turn,  be  considered  as  drawn  out,  whether  or 
not  the  result  be  that  a  balance  remains  of  his 
own  moneys.    Brotony.  Adams,  39  L.  J.,  Ch.  67. 

H.  having  a  balance  of  3,961/.  10«.  3J.  at  his 
bank,  paid  in  5,000/.  trust  money.  Between  the 
time  of  doing  so  and  his  death,  he  paid  in  various 
sums,  together  amounting  to  12,533/.  Ws.  6d,, 
and  in  the  same  interval  drew  out  18,847/.  is.  id. 
No  part  of  this  sum  was  devoted  to  the  purposes 
of  the  trust,  and  he  was  still  liable  for  the  5,000/. 
at  the  date  of  his  death  : — Held,  that  the  balance 
remaining  at  his  bank  formed  part  of  his  general 
estate,  and  could  not  be  appropriated  by  the 
beneficial  owner  of  the  5,000/.    lb. 

When  a  customer  has  opened  with  his  bankers 
separate  accounts  specially  headed  with  the 
names  of  the  trusts  to  which  the  moneys  paid 
into  those  accounts  belong,  the  bankers  are  not 
at  liberty,  upon  the  bankruptcy  of  the  customer, 
to  apply  those  moneys  in  payment  of  the  balance 
due  to  them  upon  the  customers  overdrawn 
private  account.  Kingston,  Ex  parte,  Gross,  In 
re,  6  L.  R.,  Ch.  632 ;  40  L.  J.,  Bk.  91  ;  25  L.  T. 
250  ;  19  W.  R.  910. 

A  county  treasurer  used  to  pay  the  county 
moneys  into  Bacons'  Bank,  but  kept  his  private 
account  at  the  National  and  Provincial  Bank, 
and  carried  over  the  police  rates  to  this  account 
by  cheques  drawn  on  Bacons'  Bank.  In  1869, 
he  opened  a  separate  account  with  the  National 
and  Provincial  Bank,  headed  "  Police  Account." 
Some  of  the  items  to  his  credit  in  this  account 
could  be  traced  as  having  come  from  county 
funds,  but  most  of  them  could  not.    The  cheques 
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which  he  drew  upon  it  were  all  headed  "  Police 
Account,"  and  appeared  to  have  been  drawn  only 
for  county  purposes.  For  the  purposes  of  interest 
the  National  and  Proyincial  Bank  treated  the 
accounts  as  one  account,  and  the  interest  on  the 
balance  in  his  favour  was  carried  to  the  credit  of 
his  private  account.  At  the  time  when  the  police 
account  was  opened,  the  manager  of  the  bank 
knew  that  he  was  county  treasurer,  and  under- 
stood that  he  had  been  in  the  habit  of  paying 
county  moneys  into  the  bank.  In  April,  1870, 
he  absconded,  his  private  account  being  over- 
drawn, and  the  police  account  being  in  credit : — 
Held,  that  the  bank  was  not  entitled  to  set  off 
the  one  account  against  the  other,  but  that  the 
county  magistrates  were  entitled  to  recover  the 
balance  standing  to  his  credit  on  the  police 
account,    id. 

Ezeeutors  and  Adminiftratori.] — An  execu- 
trix kept  an  executorship  aocoimt  with  a  bank, 
and  having  a  power,  under  the  will,  to  mortgage 
the  real  estate  in  aid  of  the  personalty,  she  de- 
posited with  the  bank  the  title  deeds  of  part  of 
the  testator's  real  estate  as  security  for  the 
balance.  The  account  was  considerably  over- 
drawn by  the  executrix,  and  the  moneys  to  a 
great  extent  misapplied,  but  without  the  bank 
having  notice  of  the  misapplication.  The  secu- 
rity having  proved  insufficient  to  pay*the  balance, 
the  bank  applied  to  prove  as  creditors  against 
the  testator's  estate  for  the  difference: — Held, 
that  they  were  not  entitled  to  prove ;  for  that  a 
person  cannot,  by  contract  with  an  executor, 
acquire  a  right  to  prove  as  a  creditor  against  the 
estate,  though  the  executor  has  power  to  give 
him  a  lien  on  specific  assets.  Farhall  v.  FarKall^ 
7  L.  R.,  Ch.  123  ;  41  L.  J.,  Ch.  146  ;  25  L.  T.  685  ; 
20  W.  R.  157. 

The  mere  fact  that  an  executor  has  opened  an 
account  with  a  banker  as  executor  does  not 
entitle  the  banker  to  rank  as  a  creditor  upon  the 
testator's  estate  in  respect  of  an  overdrawn 
balance  of  the  account.    lb. 

A  banking  firm  stopped  payment  in  July, 
1870,  and  was  at  once  adjudged  bankrupt.  At 
the  time  of  the  stoppage,  the  defendant  had  an 
account  with  the  bank,  which  he  had  overdrawn 
about  300Z.  At  the  end  of  1869  a  Mrs.  A.  died, 
appointing  the  defendant  sole  executor  of  her 
ynlly  and  leaving  a  balance  of  about  600^  in  the 
hands  of  the  bank.  This  balance  was  at  once 
transferred  by'  the  bank  from  the  account  of 
Mrs.  A.  to  his  account,  "  as  executor  of  the  late 
Mrs.  A.'*  In  the  interval  before  the  stoppage, 
he  had  drawn  out  about  2002.  of  this  account, 
and  paid  in  about  100/.,  leaving  a  balance  in  his 
&VOUT  of  about  5002.  The  executor  was  also 
sole  residuary  legatee  by  Mrs.  A.*8  will.  There 
were  several  pecuniary  legacies  which  he  had 
paid  at  the  date  of  the  stoppage  of  the  bank; 
but  there  was  a  sum  of  8002.  to  be  invested  for 
the  benefit  of  certain  persons,  and  an  annuity  of 
1002.  charged  on  the  real  and  personal  estate; 
and  at  the  date  of  the  bankruptcy  he  had  not 
specifically  provided  for  these  bequests ;  but 
there  were  in  his  hands,  besides  the  balance  in 
the  bank,  other  personal  assets  of  the  testatrix; 
and  after  providing  for  these  bequests  there 
would  have  been  a  surplus  of  1,9002.  to  which 
he  wafl  entitled  as  residuary  legatee.  The  trustee 
of  the  bankrupt's  estate  having  brought  an 
action  against  him  to  recover  the  amount  of  his 
everdiawn  account,  he  Bought  to  set  off  ite 


balance  in  his  favour  on  the  executorship  ac- 
count:— Held,  that  the  transfer  of  the  balance  of 
the  deceased's  account  to  his  account,  as  executor, 
was  equivalent  to  drawing  out  the  whole  amount 
and  paying  the  same  amount  into  a  fresh  account, 
and  creat«i  a  personal  debt  for  money  lent  be- 
tween him  and  the  bank;  the  effect  of  it  being 
opened  as  an  executorship  account  was  to  affect 
the  bank  with  notice  if  there  were  any  equities 
attaching  to  the  fund  ;  but  that  under  the  cir- 
cumstances there  were  no  such  equities  as  to 
prevent  his  treating  the  balance  as  a  fujid  to 
which  he  was  beneficially  as  well  as  l^ally 
entitled;  and  that,  consequently  he  was  entitled 
to  set  it  off  against  the  claim  of  the  trustee  of 
the  bankers.  Bailey  v.  JVw^A,  7  L.  R.,  Q.  B.  34; 
41  L.  J.,  Q.  B.  83;  25  L.  T.  871;  20  W.  R 
294. 

An  administrator  who  had  deposited  trust 
moneys  in  a  private  bank  on  a  separate  account 
current,  using  ordinary  prudence,  was  held  not 
to  be  liable  for  the  loss  of  the  moneys  through 
the  failure  of  the  bank,  although  the  moneys 
had  been  suffered  to  remain  so  deposited  for  three 
and  a  half  years  after  the  death  of  the  intestate, 
and  for  nearly  a  year  and  a  half  after  the  ad- 
ministrator had  carried  into  chambers,  in  the 
suit,  his  accounts  shewing  a  large  balance  against 
himself.  Marcan^  In  rt\  Finch  v.  Marcon^  40 
L.  J.,  Ch.  537. 

A  wife  being  executrix  of  her  &ther,  paid 
money  which  she  had  received  as  such  into  a 
bank  to  an  account  in  her  own  name  as  executrix. 
Her  husband  paid  money  of  his  own  to  this  ac- 
count, and  the  wife  had  drawn  cheques  upon  the 
account  for  payment  of  debts  due  by  the  husband 
and  for  payment  of  household  expenses.  The 
husband  died  : — Held,  that  the  wife  was  merely 
the  agent  of  her  husband,  and  that  the  money 
remaining  in  the  bank  belonged  to  his  estate,  and 
not  to  the  wife's  estate.  Lloyd  v.  Pughe,  8  L.  R., 
Ch.  88;  42  L.  J.,  Ch.  282;  28  L.  T.,  250;  21  W.  R. 
346. 

Company — Cheques  of  Director!.] — Directors 
of  a  company  are  not  to  be  held  personally  liable 
to  find  cash  for  cheques  drawn  by  them  as  officers 
of  their  company  upon  the  company's  bank,  and 
which  the  bank  may  choose  to  honour  when  the 
company  has  no  funds  at  the  bank.  Beattie 
V.  Ebury  (Lord),  7  L.  R.,  H.  L.  102  ;  44  L.  J., 
Ch.  20;  30  L.  T.  581;  22  W.  R.  897.  Affirming 
7  L;  R.,  Ch.  777;  41  L.  J.,  Ch.  804;  27  L.  T.  398; 
20  W.  R.  994. 

A  letter  written  by  such  directors,  at  a  time 
when  the  company  has  funds  at  the  bank,  re- 
questing the  bankers  to  honour  cheques  of  the 
company  drawn  in  a  particular  manner,  is  only 
an  intimation  not  to  treat  cheques  as  cheques  of 
the  company,  unless  signed  in  that  manner;  it  is 
not  any  representation  either  of  any  authority  in 
the  directors  to  overdraw  the  account  or  that 
there  will  be  funds  forthcoming  to  answer  the 
cheques,  and  it  does  not  imply  any  undertaking 
on  the  part  of  any  director  signing  it  that  he 
will  personally  pay  or  be  answerable  for  any 
cheques,  though  drawn  in  that  particular  man- 
ner, if  they  should  not  be  paid  by  the  company. 
Ih, 

As  neither  the  directors  who  signed  such  letter 
nor  those  who,  by  cheques  drawn  in  conformity 
therewith,  subsequently  overdraw  the  account 
incur  any  personal  liability,  so  neither  do  such 
directors  as  at  subsequent  meetings  coafinn  the 
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letter,  or  ftcquiesce  ih  the  cheques  drawn  in  conr 
foimity  with  it.    Ih, 

Bankers,  to  whom  on  such  cheques  large  sums 
were  owing  by  a  railway  company,  having  ob- 
tained a  transfer  to  two  of  their  number  of  pre- 
ference shares^  on  which  nothing  had  been  paid, 
as  a  collateral  security  for  the  advances  made  by 
them: — ^Held,  that  as  on  the  literal  construction 
of  the  correspondence  which  resulted  in  the 
transfer  there  was  nothing  to  show  that  the  shares 
were  to  be  fully  or  at  ail  paid  up,  there  was  no 
misrepresentation  or  liability  on  the  part  of  the 
directors  to  pay  what  was  oue  upon  the  shares. 
Bat  that  unaer  the  circumstances  the  bankers 
were  entitled  to  be  relieved  from  liability  in 
respect  of  such  shares,  and  to  have  their  names 
cancelled  in  the  register  of  the  shareholders  of 
the  company.     lb. 

Two  of  the  directors  of  a  company,  by  a  letter 
to  the  company's  bankers,  notified  that  their 
manager  had  authority  to  draw  cheques  on  ac- 
connt  of  the  company.  Such  two  directors  did 
not  form  a  majority  of  the  directors  of  the  com- 
pany, as  required  by  their  act  of  incorporation, 
so  as  to  bind  the  company.  Although  the  com- 
pany's account  was  at  the  time  overdrawn,  and 
that  fact  was  known  to  the  two  directors,  the 
bankers  honoured  the  manager's  cheques  on  the 
authority  so  given  to  them,  in  an  action  by  the 
bank  against  the  two  directors  for  advances  made 
on  account  of  the  company  upon  the  faith  of 
their  letter: — ^Held,  that  there  was  an  implied 
warranty  on  their  part,  and  that  they  were 
personally  liable  to  the  bank  to  the  extent  of  the 
sums  overdrawn  by  the  manager  subsequently  to 
the  date  of  their  letter.  Cherry  v.  Colonial 
Bank  of  Australasia^  3  L.  R.,  P.  C.  C.  24;  6 
Moore,  P.  C.  C,  N.  S.  236. 

2.  The  Accoukt  Gknkballt. 

Selation  between  Gnitomer  and  Bank  ii  that 
of  Creditor  and  Debtor.] — The  ordinary  relation 
between  a  banker  and  his  customers  is  merely 
that  of  debtor  and  creditor,  and  not"  of  trustee 
and  cestui  que  trust.*  Agra  and  Masterman's 
Bank,  In  re,  Waring,  Ex  parte,  36  L.  J,,  Ch. 
151. 

Therefore,  where  a  firm  paid  a  cheque  into  a 
branch  bank  in  India  to  their  current  account 
after  the  stoppage  of  the  parent  bank  in  England, 
but  before  the  branch  had  notice  of  that  stop- 
page, and  afterwards,  on  the  same  day,  the  branch 
received  notice  of  the  stoppage  of  the  bank  in 
England,  and  stopped  itself  : — Held,  that  an 
application  by  the  firm  to  be  repaid  the  amount 
of  the  cheque  in  full  must  be  refused;  but  this 
order  was  without  prejudice  to  a  renewal  of  the 
application,  if  the  applicants  should  find  that 
their  cheque  had  not  been  cashed  until  after  the 
branch  had  received  notice  of  the  stoppage  of 
the  bank  in  England.    Ih. 

The  relation  between  a  banker  and  customer 
who  pays  money  into  the  bank,  is  the  ordinary 
relation  of  debtor  and  creditor,  with  a  super- 
added obligation  arising  out  of  the  custom  of 
bankers  to  honour  the  customers'  drafts ;  and 
that  relation  is  not  altered  by  an  agreement  by 
the  banker  to  allow  interest  on  the  balances  in 
the  bank.    Foley  v.  Hill,  2  H.  L.  Gas.  28. 

Giving  a  bond  by  a  customer  and  his  surety  to 
the  bankers  of  the  former  to  secure  all  sums  ad- 
vanced or  to  be  advanced  to  the  customer,  will 
not  preclude  the  bankers  from  suing  the  customer 


for  a  balance  of  his  account  as  upon  a  debt  by 
simple  contract.  Holmes  v.  Bell,  3  M  &  G.  213  ; 
3  Scott,  N.  R.  479. 

Gnaranteei,  continuing.] — ^A  father,  being  de- 
sirous of  obtaining  advances  for  his  son  from  a 
bank,  gave  the  son  a  promissory  note  for  2,000/., 
and  gave  the  bank  an  agreement  under  seal  to 
this  effect,  that,  in  consideration  of  the  bank  dis- 
counting the  note  for  his  son,  certain  deeds  and 
documents  which  the  father  had  deposited  with 
the  bank  should  remain  with  the  bank  as  secu- 
rity for  the  payment  of  all  money  due  or  to 
become  due  from  the  son  to  the  bank  on  any 
account  whatsoever,  and  that  he  would  pay  the 
bank  upon  demand  all  such  money,  and  he 
thereby  charged  the  property  comprised  in  such 
documents  with  the  repayment : — Held,  that 
this  agreement  was  not  limited  to  the  2,000/., 
but  was  a  continuing  guarantee  for  all  money 
already  due,  or  which  should  become  due,  from 
the  son  to  the  bank.  Burgest  v.  Eve,  13  L.  II., 
Eq.  460 ;  41  L.  J.,  Ch.  515  ;  26  L.  T.  640  ;  20  W, 
R.  311. 

Certain  of  the  directors  of  a  company  gua- 
ranteed personally  to  the  company's  bankers  the 
drafts  of  the  agent  of  the  company  to  the  extent 
of  1,000/.,  and  1,000/.  further,  undertaking. to 
provide  the  bankers  with  funds  to  meet  the  ac- 
ceptances before  maturity.  The  company  kept  a 
current  account  with  the  bankers,  ana  the  drafts 
of  its  agent  were  from  time  to  time  honoured  and 
debited  to  this  current  account.  One  of  the  gua- 
rantors died  and  his  estate  was  under  the  admin- 
istration of  the  court.  The  company's  current 
account  had  been  constantly  overdrawn  ;  at  the 
date  of  the  testator's  death  it  was  overdrawn  to 
the  amount  of  1,606/.  18«.  %d. ;  and  the  company 
was  now  in  liquidation : — Held,  that  the  gua- 
rantees given  were  a  continuing  security  not 
satisfied  by  the  earlier  credits  in  the  current 
account,  and  that,  therefore,  the  bankers  were 
entitled  to  prove  against  the  testator's  estate  for 
the  sum  of  1,605/.  18«.  ^d.  and  interest  at  four 
per  cent,  from  the  date  of  the  testator's  death. 
Booth,  In  re.  Browning  v.  Baldwhi,  40  L.  T.  248  ; 
27  W.  R.  644. 


Determinable  by  Death.] — F.  gave  a  gua- 


rantee to  secure  his  son's  account  current  with  a 
bank,  the  guarantee  to  continue  until  six  months 
after  notice  "  under  my  hand  of  my  intention  to 
discontinue  the  same."  He  died,  appointing  his 
son  his  executor,  and  the  account  was  continued 
nearly  three  years  after  his  death,  when  the  son 
became  insolvent.  No  notice  was  ever  given  by 
the  father  or  his  son  to  determine  the  guarantee  ; 
but  the  bank  was  aware  shortly  after  his  death 
that  his  personal  estate  was  of  trifling  amount, 
and  that  his  realty  was  given  to  persons  other 
than  the  son.  On  the  bank  seeking  to  prove 
against  the  father's  estate  under  the  guarantee  : 
— Held,  by  Lord  Romilly,  M.  R.,  that  the  power 
to  determine  was  personal  to  the  guarantor,  and 
could  not  be  exercised  by  his  executors,  and 
therefore  that  the  guarantee  determined  on  his 
death.  Harris  v.  Faweett,  8  L.  R.f  Ch.  866  ; 
42  L.  J.,  Ch.  502  ;  29  L.  T.  84. 

On  appeal,  this  view  was  doubted  by  the  lords 
justices,  who  held,  however,  that  the  bank,  know- 
ing it  was  the  debtor's  duty,  as  executor,  to  give 
notice  of  determination,  could  not  rely  on  its  not 
being  given.     lb. 

Held,  also,  that  the  guarantee  had  been  treated 
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by  the  parties  as  determined,  and  that,  on  that 
ground  also,  it  could  not  be  relied  on.    lb. 

A  continuing  guarantee,  in  the  absence  of  ex- 
press provision,  is  revoked  as  to  subsequent  ad- 
vances by  notice  of  the  death  of  the  guarantor. 
Cirttlthard  v.  ClemritUon,  5  Q.  B.  D.  42  ;  49  L.  J., 
Q.  B.  204  ;  41  L.  T.  798 ;  28  W.  R.  355. 

CrMlit  Aoeovnt.] — The  defendants,  bankers  in 
London,  agreeti  with  K.  A:  Co.,  merchants  in 
New  York,  to  open  a  credit  account  in  favour 
of  K.  &  Co.  upon  the  terms  that  the  defendants 
would  accept  drafts  upon  themselves  by  K.  &  Co. 
to  be  drawn  against  shipping  documents  for 
shipments  of  cotton  by  K.  &  Co.  to  Liverjxwl, 
and  also  against  simultaneous  remittances  of  bills 
on  houses  of  first-rate  standing  without  any  bills 
of  lading  attached.  The  defendants  charged 
K.  &  Co.  a  commission  on  all  transactions  effected 
under  this  agreement.  The  credit  was  subse- 
quently divided  into  two  accounts,  A.  and  B., 
account  A.  being  for  drafts  against  simultaneous 
remittances,  and  account  B.  for  drafts  against 
blank  credits  and  shipping  documents.  After 
the  separate  accounts  were  opened  K.  &  Co. 
drew  drafts  upon  and  made  remittances  to  the 
defendants  in  respect  of  each  account ;  and  K. 
&  Co.  inclosed  each  remittance  in  a  letter  to  the 
defendants,  specifying,  almost  invariably,  the 
account  to  which  it  was  to  be  credited,  and  each 
draft  was  also  notifietl  by  a  letter  specifying 
the  account  to  which  it  was  to  be  debited.  The 
defendants,  in  reply  to  such  letters,  notified  the 
remittances  and  drafts  to  have  been  credited  or 
debited  to  the  respective  accounts  as  directed. 
On  the  22nd  September,  1874,  K.  &  Co.  for- 
warded to  the  defendants  two  bills  on  mercantile 
firms  and  advised  two  drafts  by  themselves  at 
sixty  days  upon  the  defendants.  By  a  letter,  in- 
closing the  bills  and  advising  the  drafts,  K.  &  Co. 
directed  the  defendant^!  to  place  the  bills  to  K. 
&  Co.'s  credit,  and  the  drafts  to  their  debit,  in 
account  A.  Before  the  defendants  received  the 
bills  and  letter  K.  &  Co.  stopped  payment  and 
were  afterwards  adjudicated  bankrupts  under 
the  law  of  the  United  States,  and  their  property 
vested  in  the  plaintiffs,  who  were  assignees  in 
bankruptcy.  At  the  time  K.  k.  Co.  stopped 
payn^nt  a  considerable  balance  was  due  to  the 
defendants  on  account  B.  The  defendants  re- 
fused to  accept  K.  &  Co.'s  two  drafts  on  them 
of  the  22nd  of  September,  and  having  retained 
the  two  bills  until  they  became  due,  received 
payment  on  them  and  refused  to  give  up  the 
acceptances  to  the  plaintiffs  or  to  pay  over  to 
them  any  part  of  the  proceeds  : — Held,  that  the 
defendants  held  the  two  bills  upon  the  condition 
precedent  that  they  would  accept  the  plaintiff's 
drafts  upon  themselves,  and  that,  the  condition 
having  been  broken,  the  plaintiffs  were  entitled 
to  recover  the  proceeds  of  the  two  bills  which 
the  defendants  had  wrongfully  converted  to  their 
own  use.  Scligmann  v.  Uvth,  37  L.  T.  488 — 
C.  A. 

Held,  also,  that  the  defendants  were  not  en- 
titled to  any  set-off  or  counter-claim  against  the 
plaintiffs  in  respect  of  the  balance  due  to  the 
defendants*  on  account  B.  at  the  time  of  the 
bankruptcy.     Ih, 

Banker  improperly  traniferrixig  <*  Eftate  Ac- 
count'* to  **  Private  Account."]— P.,  being  re- 
ceiver of  the  rents  of  the  R.  estate,  had  a  private 
account  with  his  bankers.  He  asked  leave  to 
overdraw  that  accoontj  to  which  the  bankers  as- 


sented, and  at  the  same  time  he  promised  to 
introduce  the  R.  estate  account  to  the  bankers. 
He  accordingly  overdrew  his  private  account, 
and  opened  a  separate  account,  called  the  "  R. 
Estate  Account."  Afterwards  the  bankers,  by 
his  direction,  transferred  the  balance  of  the  R. 
estate  account  to  the  private  account,  which  was 
then  overdrawn.  P.  became  insolvent: — Held, 
that  the  bankers  were  liable  to  the  owner  of  the 
R.  estate  for  the  balance.  Bodenham  v.  Ifoskiiu, 
2  De  G.,  M.  &  G.  903  ;  21  L.  J.,  Ch.  864  ;  16  Jur. 
721. 

Accounts  with  Tmiteei.] — When  a  trustee 
pays  trust  money  into  a  bank  to  his  credit  to 
a  simple  account  with  himself,  not  distinguished 
in  any  other  manner,  the  debt  thus  constituted 
from  the  bank  to  him  is  one  which  belongs  as 
specifically  to  the  trust  as  the  money  would 
have  done  had  it  specifically  been  placed  by 
!  the  trustee  in  a  particular  repository,  and  so  re- 
mained ;  and  the  case  would  not  be  varied  by 
the  circumstance  of  the  bank  holding  also  for 
the  trustee,  or  owing  also  to  him  money,  in 
every  sense  his  own.  But  cheques  drawn  by 
the  trustee  in  a  general  manner  upon  the  Ixink, 
would  for  every  purpose  be  ascribed  and  affect 
the  account  in  the  mode  explained  and  laid  down 
in  Clayton's  case^  1  Mer.  572.  Pennell  v.  Deffell^ 
4  De  G.,  M.  &  G.  372 ;  23  L.  J.,  Ch.  115  ;  18 
Jur.  273 

When  money  has  been  paid  into  the  ordinary 
banking  account  of  a  company,  not  being  in 
any  way  ear-marked,  the  company  will  not  on 
an  allegation  that  the  money  is  impressed  with 
a  trust,  such  allegation  not  being  admitted  by 
the  company,  be  restrained,  on  motion,  from 
dealing  with  the  money.  Bank  of  THrleen  v. 
Ottoman  Company,  14  L.  T.  884  ;  14  W.  R.*819. 

A.,  the  farming  bailiff  of  D.  (after  his  em- 
ployment as  such  had  ceased),  received  a  cheque 
in  payment  for  wheat  belonging  to  D.,  which 
he  had  scOd  on  his  account  while  acting  as 
bailiff,  and  paid  it  in  to  his  own  account  with  his 
bankers,  who  received  the  cash  for  it,  and  gave 
A.  credit  for  the  amount,  Sut  afterwards,  under 
an  indemnity  from  D.,  refused  to  honour  his 
drafts  :  —  Held,  that  even  assuming  that  the 
cheque  had  been  improperly  obtained  by  A., 
still,  as  between  him  and  his  bankers,  the 
amount  was  recoverable  by  A.,  as  money  re- 
ceived by  them  to  his  use,  or  money  paid. 
Tassell  V.  awper^  9  C.  B.  509. 

Charge  of  Commission  and  Interest]  —  A 
banking  account,  which  was  largely  overdrawn, 
was  for  the  half-year  ending  June,  1867, 
charged  with  interest  at  61.  per  cent.,  and  with 
a  gross  sum  of  500Z.  for  commission,  in  lieu  of 
the  charge  of  one-half  per  cent,  previously  made. 
The  pass-book  balanced  on  this  footing  was  sent 
to  the  customer,  and  the  charges  were  explained 
to  his  agent  (the  customer  himself  being  in  weak 
health,  and  unable  to  attend  to  business  matters). 
The  customer  died  in  December,  1867,  and  did 
not  raise  any  objection  to  these  charges  : — Held, 
that  the  charge  of  5002.  for  commission  had  been 
acquiesced  in,  and  was  valid  for  the  half-ycir 
ending  June,  1867  ;  but  that  acquiescence  could 
not  be  inferred  for  subsequent  half-years,  theic 
being  nothing  in  the  entry  for  the  particular 
half-year  that  amounted  to  a  contract  to  tlu 
same  effect  in  future.  Willuimson  v.  WHUamso.*i, 
.7  L,  B.,  Bq.  542 ;  20  L.  T.  389 ;  17  W.  R.  607. 
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Held,  alao,  that  the  right  of  the  hank  to 
charge  compoand  interest  terminated  with  the 
death  of  the  cnntomer  ;  and  that  from  that 
period  simple  interest  only  at  6Z.  per  cent,  was 
chaigeable  on  the  acoonnt.    Ih, 

Compoimd  Intereit.]^Where  an  acoonnt  be- 
tween a  banker  and  his  cnstomer  is  kept  at  com> 
pound  interest,  and  the  customer  dies,  the  final 
iMdance  at  his  death,  in  tiie  absence  of  contract, 
carries  no  interest.  It  is  the  same  where  the 
balance  is  in  the  customer's  favour,  and  the 
banker  dies  or  ceases  to  carry  on  business,  or 
becomes  bankrupt.  CrouhiU  v.  Botoer,  32  Beav. 
86 ;  32  L.  J.,  Ch.  640 ;  9  Jur.,  N.  S.  267 ; 
8L.T.  135;11W.  R.  411. 

A  baukers'  account  was  kept  at  compound 
interest.  In  1847,  the  customer  gave  the  bankers 
a  security  for  all  moneys  then  due,  or  thereafter 
to  become  due,  "  with  interest  for  the  same  after 
the  rate  of  51.  for  every  100/.  by  the  year."  In 
1855  the  customer  assigned  idl  his  estate  to 
trustees  for  the  benefit  of  his  creditors,  and  his 
banking  account  ceased  : — Held,  that  under  this 
security  the  bankers  were  entitled  to  compound 
interest  down  to  the  date  of  the  creditors  deed, 
but  to  simple  interest  only  afterwards.    lb. 

Three  trustees,  two  of  whom  were  bankers, 
were  employed  to  carry  on  a  business  and  to 
borrow  money  ''  from  any  bankers  or  other 
persons  "  for  that  purpose.  The  bankers  made 
advances  of  money  to  the  trustees  at  compound 
interest  : — ^Held,  that,  having  regard  to  their 
fiduciary  character,  they  could  make  no  profit, 
and  were  entitled  to  simple  interest  only  on 
their  advances.    lb. 

A  firm  of  two  bankers  was  accustomed  to  keep 
the  accounts,  both  of  the  customers  and  of  the 
partners,  at  compound  interest.  One  partner 
died  : — ^Held,  that,  in  the  absence  of  any  special 
agreement,  it  was  not  proper  to  continue  the 
accounts  as  between  the  surviving  partner  and 
the  estate  of  the  deceased  partner  at  compound 
interest.    Bate  v.  Robins,  32  Beav.  73. 

When  the  accounts  between  banker  and  cus- 
tomer have  been  carried  on  for  a  series  of  years 
on  a  particular  principle,  the  court  will  assume 
there  is  an  agreement  to  that  effect  ;  but  ac- 
quiescence in  it  does  not  amount  to  a  settlement 
of  account.  Moue  v.  Salt ,  32  Beav.  269 ;  32  L.  J., 
Ch.  756. 

When  a  mortgage  is  given  by  a  customer  to 
hia  banker  for  a  fixed  sum,  and  not  for  the 
running  balance,  the  banker  cannot  include  that 
sum  in  the  banking  account,  and  charge  com- 
poand interest  on  it.    lb. 

Bankers  had  a  mortgage  and  a  banking  ac- 
count with  their  customer  : — Held,  that  in  as- 
certaining the  amount  due  between  them,  the 
accounts  must,  in  the  first  instance,  be  taken 
separately  and  on  different  principles.    lb. 

Oyerdrawn.] — Where  a  customer  gets  his 
bankers  to  discount  bills  at  a  time  when  his 
account  is  largely  overdrawn,  and  the  amoimt  is 
simply  carried  to  the  credit  of  his  account,  the 
bankers  are  holders  for  value,  though  no  money 
was  actually  paid.     CaretOf  In  re,  31  B^iv.  39. 

Where  interest  is  payable  on  an  overdrawn 
banking  account  at  the  time  of  the  bankruptcy 
of  the  bankers,  their  assignees  may  recover  in- 
terest accruing  subsequently  to  the  bankruptcy. 
Pote  V.  Bevan,  8  Scott,  N.  R.  319 ;  7  M.  dc  O. 
fi04  ;  1  C.  &  K.  335;  13  L.  J.,  C.  P.  187. 
VOL.  I. 


Aeeount  at  Branch  Bank.] — In  the  ab- 
sence of  any  social  agreement  or  arrangement, 
there  is  no  obligation  on  a  banking  company  to 
honour  the  cheque  of  a  customer  presented  at 
one  of  its  branches  where  he  has  a  balance 
standing  to  his  credit,  when  he  has  overdrawn 
his  account  at  another  branch  to  an  amount 
greater  than  such  balance,  so  that  the  company 
is  in  fact  not  indebted  to  him.  Garnet  or 
Qamett  v.  JSfXewan,  8  L.  R.  Ex.  10 ;  42  L.  J., 
Ex.  1 ;  27  L.  T.  560  ;  21  W.  R.  57. 

Therefore,  where  a  customer  having  an  account 
at  the  Leighton  Bu7.zard  branch  of  a  bank,  which 
shewed  a  balance  to  its  credit  exceeding  2SZ., 
drew  cheques  to  that  amount  on  that  branch. 
At  the  same  time  he  was  indebted  to  the  bank 
at  their  Stony  Stratford  branch  in  an  amount 
which  having  regard  to  his  whole  account,  re- 
duced his  assets  in  the  bank's  hands  to  a  few 
shillings  only.  The  bank,  without  any  notice  to 
him,  transferred  the  Stony  Stratford  debt  to  the 
Leighton  Buzzard  branch,  and  refused  to  pay  the 
cheques  on  presentment.  There  was  no  special 
contract  between  the  parties  that  each  account 
should  be  kept  separate  : — Held,  that  the  bank 
was  entitled  at  any  time  to  combine  the  accounts, 
and  to  charge  the  Leighton  Buzzard  account 
with  the  Stony  Stratford  debt.    Jb, 

Oeneral  Principles  of  Branch  Bank.] — The 
position  of  branch  banks  is,  that  in  principle  and 
in  fact  they  are  agencies  of  one  principal  banking 
corporation  or  firm,  notwithstanding  that  they 
may  be  regarded  as  distinct  for  special  purposes, 
e.  g.,  that  of  estimating  the  time  at  which  notice 
of  dishonour  should  be  given  ;  or  of  entitling  a 
banker  to  refuse  payment  of  a  customer's  cheque 
except  at  that  branch  where  he  keeps  his  account. 
Prince  v.  Oriental  Bank  Corporation,  3  App. 
Cas.  325 ;  47  L.  J.,  P.  C.  42 ;  38  L.  T.  41 ;  26 
W.  R.  543. 

The  holder  of  a  promissory  note  presented  it 
at  the  head  office  of  the  bankers  of  the  maker 
for  payment.  They  sent  it  to  their  branch  at  the 
place  where  the  note  was  payable,  where  the 
clerk  cancelled  the  signature,  wrote  "  Paid  "  on 
the  note,  and  transmitted  a  draft  in  respect  of  it 
to  the  head  office : — Held,  that  the  head  office 
and  branch  being  one  and  the  same  bank,  the 
act  of  the  clerk  did  not  operate  to  charge  the 
bank  with  money  had  and  received  to  the  use  of 
the  holder.    lb. 

Joint  or  Separate.] — ^Where  money  is  paid  into 
a  bank  on  the  joint  account  of  persons  not  part- 
ners in  trade,  the  bankers  are  not  discharged  by 
payment  to  one  of  those  persons,  without  the 
authority  of  the  other.  Innes  v.  Stephenson,  1 
M.  &  Rob.  145. 

But  where  the  relation  of  banker  and  customer 
does  not  exist  between  a  debtor  and  two  or  more 
joint  creditors,  payment  of  the  debt  to  one  is  a 
good  payment  to  all.  Husband  v.  Davis,  2 
L.  M.  &  P.  50 ;  10  C.  B.  645 ;  20  L.  J.,  C.  P. 
118. 

The  rule  that  when  money  is  deposited  with  a* 
banker  by  two  or  more  persons,  not  partners, 
payment  is  insufficient  unless  made  to  all,  arises 
out  of  the  relation  of  banker  and  customer,  and 
is  part  of  the  law  merchant.    lb. 

The  fact  of  an  account  having  been  opened 
with  a  bimker  by  one  of  two  partners  in  his  own 
name  is  not  condusiye  to  Bhew  that  the  Accounts 
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was  opened  on  his  own  behalf ;  but  it  is  compe- 
tent for  the  banker  to  prove  that  he  was  acting 
as  the  agent  of  the  partnership,  and  that  the 
account  was  theirs.  Cooke  t.  Seeley^  2  Ex.  746  ; 
17  L.  J.,  Ex.  286. 

Th6  mere  circamstance,  howeyer,  of  the  money 
deposited  being  partnership  property  is  not  suffi- 
cient for  that  purpose.    lb. 

Where  a  banking  firm  makes  payments  pro- 
fessedly on  behalf  of  a  customer  (who  has  an 
iaocoimt  with  the  firm),  but  without  bis  authority, 
and  the  sum  so  paid  is  entered  to  his  debit  in  the 
books  uf  the  firm,  and  the  firm  afterwards  admits 
new  partners,  the  new  firm  is  not  liable  to  the 
customer  for  such  payments  unless  there  is  an 
agreement  between  the  two  firms  and  the 
customer,  that  the  new  firm  shall  tske  upon 
themselves  the  actual  liabilities  of  the  old  firm. 
Crawford  r,- Cocks  or  Cox,  6  Ex,  287 ;  20  L,  J., 
Ex.  169. 

Tranifisr  of  AMOonts.]— The  acting  member 
of  a  firm  has  implied  authority  to  assent  to  the 
transfer  of  their  account  from  one  banker  to 
another,  without  the  express  assent  of  the  others. 
JSeal  V.  Caddick,  2  H.  &  N.  326 ;  26  L.  J.,  Ex. 
856. 

Upon  such  a  transfer,  however,  the  actual 
amount  due  is  alone  transferred,  and  the  banker 
to  whom  the  amount  is  transferred  has  no  other 
Tights  than  the  party  from  whom  it  is  transferred. 
Jh. 

In  an  action  by  the  banker  against  the  part- 
ner, whose  express  assent  to  the  transfer  was  not 
obtained,  to  recover  the  alleged  balance  of  the 
account  transferred,  the  question  would  be  what 
was  the  real  and  true  balance  of  account  as 
between  the  original  parties,  debtor  and  creditor ; 
and  the  partner  sued  is  entitled  to  raise  any 
question  as  to  the  amount  due  from  the  firm 
which  he  might  have  raised  in  an  action  at  the 
suit  of  the  original  creditor.    lb. 

But  where  the  balance  due  from  the  firm  at 
the  time  of  their  transfer  of  their  account  has 
been  overstopped  by  subsequent  payments  to 
their  credit,  as  to  wMch  there  has  been  nothing 
to  take  the  case  out  of  the  ordinary  principle  of 
appropriation  of  payments  to  the  earlier  items, 
the  cause  of  action  is  not  the  balance  of  account 
existing  at  the  time  of  transfer  (which  has  thus 
been  extinguished),  but  the  balance  subsequently 
become  due.    lb. 

A.  signed  a  note  jointly  and  severally  with  B., 
the  elder,  as  security  for  his  account  with  his 
bankers.  They  were  aware  that  B.,  the  elder,  a 
maltster,  paid  in  to  his  account  sums  received  by 
him  from  his  son,  who  was  in  business  as  a 
miller,  and  paid  his  son  such  sums  as  he  required ; 
but  the  cheques  were  drawn  and  the  accounts 
kept  in  the  name  of  the  father,  and  it  did  not 
appear  that  he  and  his  son  were  partners.  After- 
wards, a  balance  being  due  from  the  father,  he, 
in  the  son's  presence,  agreed  with  the  bankers 
that  in  future  the  cheques  should  be  drawn  and 
the  accounts  kept  in  the  name  of  B.  &  Son,  and 
this  was  done,  but  nothing  was  said  to  the  son 
as  to  the  transfer  to  the  new  account  of  the  old 
balance  due  to  the  bankers  from  B.,  the  elder, 
and  no  balance  was  struck  on  their  books ;  it 
was  simply  carried  on  to  the  new  account,,  with 
the  account  of  the  credit  on  the  other  side,  and 
the  pass  book  was  unaltered.  Afterwards  a 
larger  amount  than  the  amount  of  the  old  ba- 
lance was  paid  in  generally  to  the  new  account, 


but  B.  k  Son  failed,  there  being  then  a  balance 
against  them  exceeding  the  amount  of  the  note. 
In  an  action  against  the  sureties,  the  jnd^ 
having  left  it  to  the  jury  whether  the  arrange- 
ment really  was  made  as  appeared  in  the  books, 
and  they  having  found  for  the  bankers,  the  court 
refused  to  set  aside  the  verdict  as  against  the 
weight  of  evidence,  that  the  old  account  was 
transferred  to  the  father  and  son;  so  that  A. 
was  not  dischaiged.  Allaway  v.  Marru,  29 
L.  J.,  Ex.  214. 

Bight  of  Bat-oit] — If  a*  costomer  borrows 
money  from  his  bankers,  and  gives  a  bond  to 
secure  its  repayment,  and  the  iMilance  upon  the 
general  banking  account  is  afterwards  in  &vour 
of  the  customer,  a  right  to  set  off  such  balance 
against  the  amount  due  on  the  bond  exists  both 
at  law  and  in  equity.  Qivenduh  v.  Geates,  24 
Beav.  163  j  27  L.  J.,  Ch.  814  ;  8  Jur^  N.  S. 
1086. 

But  if  the  firm  is  altered,  and  the  bond  is 
assigned  bv  the  obligees  to  the  new  firm,  with 
notice  of  the  assignment  to  the  obligor,  and  the 
balance  upon  the  general  banking  account  is 
afterwards  in  favour  of  the  customer,  no  right 
of  set-off  exists  at  law  ;  but  in  equity  the  cus- 
tomer is  entitled  to  setoff  the  balance  due  on 
the  banking  account  against  the  amount  due  on 
the  bond.    lb. 

So,  if  the  bond  is  assigned  to  a  stranger,  with- 
out notice  to  the  obligor,  the  same  right  of  set- 
off exists,  and  the  assignee  takes  the  assignment, 
subject  to  all  the  equities  which  affe<^ed  the 
assignors,    lb. 

The  defendants,  being  indebted  for  money 
advanced  to  them  on  their  banking  account  by 
their  bankers,  who  subsequently  became  bank- 
rupts, received  from  their  customers,  on  the  dfiy 
on  which  the  bank  stopped  payment  and  the  day 
following,  but  without  notice  of  an  act  of  bank- 
ruptcy, and  before  any  docket  had  been  struck, 
certain  52.  notes  of  the  bank  payable  to  bearer, 
on  demand,  in  part  payment  of  antecedent 
debts,  on  the  condition  that  they  were  to  debit 
themselves  with  so  much  only  as  tiiey  should 
receive  from  the  assignees  for  such  notes.  They 
also  received,  during  the  same  period,  other  hi, 
notes  of  the  bank,  for  which  they  were  to  pay 
so  much  only  as  they  should  receive  from  the 
assignees  for  such  notes.  An  action  having  been 
brought  by  the  assignees  of  the  bankrupts 
against  the  defendants  for  money  lent  by  the 
bankrupts  before  their  bankruptcy  : — ^Held,  that 
the  defendants  had  a  beneficial  interest  in  the 
first-mentioned  class  of  notes,  and  were,  therefore, 
entitled  to  set  them  off ;  but  that  they  were  not 
entitled  to  set  off  the  last-mentioned  class,  as  they 
held  them  merely  as  trustees  for  others.  Fortter 
V.  WUson,  12  M.  &  W.  191 ;  13  L.  J.,  Ex.  209. 

A  corporation  (which  besides  its  municipal 
character,  filled  those  of  managers  of  public 
baths  and  warehouses,  and  of  a  local  board  of 
health)  kept  three  separate  accounts  at  its 
bankers,  viz.,  *'  The  Corporation  Account,"  "  The 
Baths  and  Washhouses  Revenue  Account^'*  and 
''  The  Local  Board  of  Health  Account."  Upon 
the  first  account  the  corporation  was  indebted 
to  the  bank,  and  upon  the  others  the  bunk  was 
indebted  to  the  corporation  in  an  equal  amoont. 
In  an  action  by  the  banker  to  recover  the 
balance  due  to  him  on  account  No.  1 : — Held, 
that  the  corporation  was  entitled  to  set  off  the 
debts  due  to  it  on  the  other  two  accounts. 
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Pcdder  v.  Preston  i^Mayor,  Jj^c),  12  C.  B.,  N.  a 
535  ;  31  L.  J.,  C.  P.  291  ;  9  Jur.,  N.  S.  496  ;  10 
W.  B.  773. 

Appropriation  of  IConoy  by  Bank.]— C.  draws 
a  cheque  on  his  bankers,  payable  to  A.  and  B., 
assignees  of  D.,  or  bearer,  and  writes  the  name 
of  their  bankers  across  it.  B.,  who  has  another 
priyate  acconnt  with  the  bankers,  pays  the 
cheque  in  to  that  acconnt: — ^Held,  that  the 
bankers  are  justified  in  applying  it  to  that 
account ;  the  drawer's  writing  the  names  of  the 
bankers  of  the  payees  of  the  cheque  across  it 
not  being,  according  to  the  custom  of  trade,  in- 
formation to  the  bankers  that  the  money  is  that 
of  the  payees.    Stewart  y.  Lee^  M.  k  M.  158. 

To  an  action  on  a  joint  and  seyeral  note  of 
the  defendant  and  S.,  payable  to  the  plaintiff  at 
six  months  after  date,  the  defendant  pleaded 
payment,  and  by  way  of  equitable  defence,  that 
he  made  the  note  at  the  request  and  as  surety 
for  8.,  to  secure  a  debt  due  from  S.  to  the 
plaintiff  (a  banking  company),  and  without 
value  ;  that  the  plaintiff  took  the  note  from  the 
defendant  as  surety  only ;  that  the  plaintiff, 
without  the  knowledge  or  consent  of  the  defend- 
ant, for  a  good  and  valuable  consideration,  gave 
8.  time  for  payment  of  the  note,  and  foreborc  to 
enforce  payment :  and  that  the  plaintiff  could, 
and  might,  and  ought  to  have  obtained  payment 
from  8.,  had  he  required  it,  and  had  not  given 
him  time  for  the  payment : — Held,  that  proof 
that  the  plaintiff  had  funds  to  the  credit  of  the 
principal  debtor  shortly  after  the  bill  became 
due,  and  had  abstain^  from  applying  those 
funds  in  discharge  of  the  note,  which  remained 
unpaid,  did  not  sustain  cither  the  plea  of  pay- 
ment or  the  equitable  defence.  Strong  v.  Foster^ 
17  C.  B.  201  ;  25  L.  J.,  C.  P.  106. 

But  where  money  was  paid  into  a  banking- 
Loose  for  the  purpose  of  taking  up  a  particular 
bill,  which  was  then  lying  there  for  payment ; 
and  the  bankers*  clerk  said  at  the  time  that  he 
could  not  give  up  the  bill  till  he  had  seen  his 
master : — Held,  that  it  was  money  had  and  re- 
ceived to  the  use  of  the  owner  and  holder  of  the 
billy  and  could  not  be  applied  by  the  bankers  to 
the  general  account  of  the  acceptor  who  had 
mid  in  the  money.  De  Bemalet  v.  Puller,  14 
East,  590,  n. ;  2  Camp.  426. 

Two  several  banking  firms,  carrying  on  busi- 
ness in  the  same  country  town,  were  in  the  habit 
of  exchanging  notes  and  securities  with  each 
other,  and  settling  their  balance  by  a  prescribed 
mode.  One  of  the  firms  became  bankrupt,  and, 
at  the  time  of  the  act  of  bankruptcy,  each  &m.  had 
in  its  possession  notes  and  securities  of  the  other 
to  nearly  the  same  amount.  The  provisional 
assignee  of  the  bankrupt  firm  being  apprised  of 
this  fact,  presented  and  obtained  payment  of 
the  .notes  of  the  solvent  firm,  partly  at  their 
bank,  and  partly  from  their  agents  in  London, 
who  did  not  know  the  situation  of  the  parties  : 
— Held,  that  the  solvent  firm  might  recover  the 
amount  of  the  notes,  in  an  action  for  money  had 
and  received,  against  such  assignee.  Edmeadi 
V.  Xewman,  2  D.  &  R.  668  ;  1  B.  &  C.  418.  See 
7  D.  &  B.  523. 

— >  Tramferring  from  Aoeonnt  of  one  Cni- 
tomorto  that  of  another— Xqnal  to  Payment]— 
The  plaintiff  and  defendant  each  kept  an  account 
with  a  banker  at  M.  In  October  the  plaintiff 
desired  the  defendant  to  pay  into  his  account  a  I 


sum  dae  to  him  for  rent.  The  defendant  wrote 
to  the  plidntiff,  stating  that  lie  had  caused  the 
amount  to  be  transferred  to  his  account,  and  the 
plaintiff  sent  him  a  receipt  by  return  of  poet ; 
the  sum,  however,  was  not  actually  transferred 
until  the  8th  of  December.  On  the  9th,  notice 
of  the  transfer  was  sent  to  the  plaintiff  by  post, 
which  did  not  reach  him  till  the  11th.  On  the 
10th  the  bfuciker  stopped  payment : — Held,  that 
the  transfer  was  equivalent  to  payment.  Eyles 
V.  EllU,  12  Moore,  306  ;  4  Bing.  112. 


Against  amount  of  Bill  diseoonted  by 


Bank.] — Where  bankers  had  discounted  a  bill 
for  one  of  their  customers,  and  on  the  morning 
of  the  day  on  which  it  became  due  wrote  it  off 
in  his  account,  having  no  notice  that  he  was  then 
dead  : — Held,  that  they  might  reimburse  them- 
selves out  of  funds  belonging  to  him  in  their 
hands.  Mogerson  v.  Ladhroke^  1  Bing.  93;  7 
Moore,  412. 

A.  &  B.  severally  kept  cash  at  the  same  bank- 
ing-house. On  the  13th  of  November,  A.  paid 
in  a  draft  for  250^.  drawn  by  B.  in  favour  of  the 
former,  upon  the  bankers,  to  whom  the  latter 
was  consiaerably  indebted.  The  draft  was  re- 
ceived by  the  bankers'  clerk  without  anything 
being  said  respecting  it,  or  any  entry  made  of  it 
in  their  books.  In  the  course  of  the  same  day, 
the  bankers  discounted  bills  for  B.  to  the  amount 
of  1,600/.,  the  produce  of  which  they  expressly 
appropriated  to  the  chaiges  of  the  day,  consist- 
ing of  bills  accepted  by  him  for  1,342/. ;  two 
drafts  for  50/.  each,  given  to  other  persons ;  and 
the  draft  for  250/.  in  favour  of  A.,  which  was  pre- 
sented before  the  latter  drafts.  The  bills  and 
the  two  00/.  drafts  were  paid  by  the  bankers  on 
the  same  day,  leaving  a  balance  only  of  137/.  in 
their  hands.  On  the  morning  of  the  14th  they 
wrote  a  letter  to  A.,  stating  that  they  had  not 
carried  the  draft  for  250/.  to  his  credit,  but  that 
they  would  "  retain  it  by  them  in  the  hope  of  its 
being  provided  for ; "  and  they  promised  B.  that 
they  would  pay  it  when  they  had  funds.  On  that 
day  the  banxers  discounted  other  .bills  for  B.  to 
the  amount  of  699/.,  the  produce  of  which  they 
specifically  appropriated  to  claims  upon  him, 
amounting  to  599/. ;  after  which  an  unappro- 
priated balance  of  98/.  remained  in  the  bankers' 
nands : — Held,  that  they  were  liable  to  A.  for 
the  whole  amount  of  the  250/.  draft,  though  they 
had  not  at  any  moment  an  unappropriated  sum 
in  their  hands  suflScient  to  cover  the  draft. 
KUshy  v.  WiUiams,  1  D.  &  R.  476  ;  5  B.  &  A.  816. 

Payment  of  Cancelled  Cheque — ^Eeasonablo 
Ground  for  Suspicion — ^Liability  of  Bank.] — If 
bankers  pay  a  cancelled  cheque  drawn  by  a  cus- 
tomer, under  circumstances  which  ought  to  have 
excited  their  suspicion,  and  induced  them  to 
msJ^e  inquiries  before  payment,  they  cannot  take 
credit  for  the  amount.  Scholty  v.  EamebottoMf 
2  damp.  485. 

Duty  and  Obligation  in  paying  Aeceptancea 
under  InstrnctionB  of  Customers.] — A  merchant 
instructed  his  banker  to  accept  the  drafts  of  a 
third  person,  on  being  handed  a  clean  bill  of 
lading  of  a  cargo  consigned  to  the  latter  ;  a  bill 
of  lading,  professing  to  answer  the  description  in 
the  instructions,  was  handed  by  such  third  per- 
son to  the  banker,  who  accepted  his  drafts,  and, 
it  turning  out  that  the  bill  of  lading  was  forged, 
paid  the  amount  of  the  acceptances : — ^Held,  that 
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the  banker  was  not  bound  to  see  that  the  bill  of 
lading  was  genuine,  but  only  that  it  was  regular 
on  the  face  of  it,  Ulster  Bank  ▼,  Synnottt  5  Ir. 
R,.  Eq.  595. 

The  indorsement  of  the  bill  of  lading  purported 
to  be  signed  by  an  agent  of  the  shippers  : — Held, 
that  the  banker  was  not  responsible  for  the  au- 
thority of  the  agent  to  sign  for  his  principals.  lb. 

There  are  in  mercantile  transactions  two  forms 
of  indorsement  by  an  agent ;  one,  simply  "  p.," 
"pro,"  "for,"  which  expresses  an  authority 
generally  ;  the  other, "  per  pro,"  or  "  p.p.,"  which 
expresses  an  authority  created  by  procuration  or 
power  of  attorney :  the  bill  of  liuling  was  in- 
dorsed by  the  agent  in  the  first  of  the  above 
forms : — Held,  that  this  did  not  make  the  in- 
dorsement so  irregular  on  the  &ce  of  it  as  to 
render  the  banker  liable  for  neglect  of  duty.   lb. 

A  merchant,  being  indebted  to  his  banker,  de- 
posited with  him  certificates  of  railway  deben- 
ture stock,  accompanied  by  a  letter  stating  that 
they  were  so  deposited  "against  acceptances 
made  "  on  his  account : — Held,  that  the  expres- 
sion ^'acceptances  made  "  might  mean  either 
"  acceptances  which  have  been  heretofore 
made,"  or  "  acceptances  which  shall  have  been 
made  during  the  continuance  of  the  security  ;" 
and  that  being,  therefore,  ambiguous,  parol  evi- 
dence was  admissible  to  aid  the  construction  as 
to  whether  it  was  intended  to  cover  future  as 
well  as  past  acceptances.  lb, 

Discloiing  State  of  Customer's  Aooount.] — In 

an  action  by  a  customer  against  his  banker  for 
disclosing  the  state  of  the  customer's  account 
without  justifiable  cause,  the  question  was  left  to 
the  jury  whether  under  the  circumstances  it  was 
reasonable  and  proper  to  make  such  disclosure  : 
— Held,  that  assuming  the  existence  of  a  legal 
duty  on  a  banker  not  to  disclose  his  customer's 
account,  except  upon  a  reasonable  and  a  proper 
occasion,  the  question  whether  the  disclosure  was 
made  on  such  an  occasion  was  rightly  left  to  the 
jury.  Hardy  v,  Veasey,  3  L.  R.,  Ex.  107 ;  37 
L.  J.,  C.  P.  76  ;  17  L.  T.  607. 

Bankers  having  disclosed  the  state  of  a  cus- 
tomer's account  to  another  of  their  customers, 
one  of  his  creditors  : — Held,  that  it  was  for  the 
jury  whether  there  was  a  duty  not  to  make  such 
a  ^sclosure,  although  there  was  no  evidence  of 
it  beyond  the  existence  of  the  relation  of  banker 
and  customer.  Foster  v.  Bank  of  London^  3  F. 
&  F.  214. 


Under  Companies  Aeti.] — ^A  banker  with 


ChoMi  in  Aetlon.] — On  discounting  bills  of  a 
firm  of  merchants  drawn  on  their  consignees,  the 
bankers  gave  (according  to  the  usual  custom) 
marginal  notes  to  represent  the  balance  of  the 
price  of  the  bills  whicn  was  retained  by  them  till 
the  bills  were  paid,  and  which  was  to  be  then 
paid  over,  subject  to  any  claim  by  the  bankers. 
These  notes  were  deposited  by  the  merchants  as 
security,  and  were  so  held  when  the  merchants 
went  into  liquidation,  the  bills  of  exchange  not 
having  then  been  paid : — Held,  that  the  notes  did 
not  represent  "  debts  "  within  the  meaning  of  the 
Bankniptcy  Act,  1869,  s.  15,  subs.  5,  but  that 
they  were  excepted  from  the  operation  of  the 
clauses  as  choses  in  action.  Kempe^  Ex  parte, 
Faitnedge,  In  re,  9  L.  R.,  Ch.  383  ;  43  L.  J., 
Bk.  50  ;  30  L.  T.  109  ;  22  W.  R.  462. 

Deposit  Kote— Kot  a  Security  for  Xoney.]— 

A  buiker's  deposit  note  is  not  a  security  for 
money  so  as  to  pass  under  a  bequest  in  a  will 
"  of  all  bonds,  promissory  notes,  and  other  secu- 
rities for  money."  Hopkins 'v.  Abbott,  19  L.  R., 
Eq.  222  ;  44  L.  J.,  Ch.  316  ;  31  L.  T.  820  ;  23 
W.  R.  227. 


Aeoeptanee  of  Kew  Firm.] — A  firm  of 


whom  a  contributory  has  formerly  kept  an  ac- 
count may  be  summoned  under  the  Companies 
Act,  1862,  s.  115,  and  compelled  to  produce  his 
books  relating  to  the  contributory's  account,  and 
to  give  all  information  in  his  power  touching  his 
affairs.  Contract  Chrporation,  In  re,  Forbes^s 
case^il  L.  J.,  Ch.  467  ;  26  L.  T.  680  ;  20  W.  R. 
585  ;  S.  C,  nom.  Druitfs  case,  14  L.  R.,  Eq.  6. 

Following  Trust  Xoney.] — If  monfey  held  by  a 
person  in  a  fiduciary  character,  though  not  as 
trustee,  has  been  paid  by  him  to  his  account 
at  his  bankers,  the  person  for  whom  he  held 
the  money  can  follow  it,  and  has  a  charge  on 
the  balance  in  the  bankers'  hands.  Bale  ^  Co., 
£x  parte  (11  Ch.  D.  772),  dissented  from. 
HalletVs  Estate,  In  re,  Knatchbull  v.  Hallett, 
13  Ch.  D.  696  ;  49  L.  J.,  Ch.  415  ;  42  L.T.  421  ; 
W.  R.  732—C.  A.    Reversing  41  L.  T.  186. 


bankers  was  in  the  habit  of  receiving  money  on 
deposit,  paying  interest  thereon,  and  giving  de- 
posit notes.  Whenever  a  change  was  made^ 
either  by  additional  payments  or  by  drawings 
out,  in  the  amount  of  the  deposit,  the  old  deposit 
note  was  given  up,  and  a  new  one  given  for  the 
new  balance.  In  1872  two  new  partners  were 
taken  into  the  firm.  One  of  the  original  part- 
ners died  in  the  same  year,  the  other  original 
partner  died  in  1874.  The  business  was  carried 
on  by  the  new  partners  alone  until  1876,  when 
the  bank  stopped  payment.  The  firm  continued 
to  receive  money  on  deposit,  giving  notes  as  be- 
fore, such  notes  bearing  the  same  signature  as 
those  issued  by  the  original  partnership.  The 
new  firm  also  paid,  or  credited,  interest  to  the 
depositors  until  the  bank  failed.  After  the 
failure  the  depositors  carried  in  proofs  against 
the  estates  of  the  bankrupt  partners,  said  then 
sought  to  prove  for  the  balance  against  the 
estates  of  an  original  partner  : — Held,  that  the 
depositors  had,  by  their  acts,  accepted  the  lia- 
bility of  the  new  partners  in  lieu  of  that  of  the 
old  paitners,  and  that  the  latter  were  conse- 
quently released.  Billborough  v.  Holmes,  5  Ch.  D. 
255  ;  46  L.  J.,  Ch,  446  ;  35  L.  T.  76;  25  W.  R.  297. 


Kegotiahility  of.] — M.,  shortly  before  his 


death,  indorsed  a  bank  deposit  receipt,  and  de- 
livered it  to  S.,  stating  that  it  was  for  his  (M.'s) 
niece  H.  6.  indorsed  the  document,  and,  after 
M.'s  death,  presented  it  to  the  bank,  who  trans- 
ferred the  amount  to  S.  without  having  had 
notice  of  M.'s  death ;  in  an  action  by  the  admin- 
istratrix of  M.  against  the  bank : — Held,  first 
that  the  deposit  receipt  was  not  a  negotiable 
instrument  passing  by  indorsement.  Moore  v. 
Ulster  Banking  Company,  11  Ir.  R.,  G.  L.  512. 

Held,  secondly,  that  there  was  no  equitable 
assignment  of  it.     lb. 

Held,  thirdly,  that  if  the  transaction  consti- 
tuted S.  an  agent  of  M.,  his  authority  was  re- 
voked by  M.'s  death,    lb. 

Held,  fourthly,  that  the  transaction  did  not 
amount  to  a  donatio  mortis  causft.    lb, 

Pass-Books.]— A  change  of  the  title  of  the 
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firm  in  a  banker's  pass-book,  and  entries  therein 
to  the  credit  of  a  new  firm,  of  the  interest  of 
securities  given  by  the  customers  to  the  ori^nal 
firm,  is  notice  of  the  assignatnent  to  the  new  firm 
of  the  securities  given  by  the  customer  to  the  old 
firm.  CavendUk  v.  Oeave*,  24  Beav.  163  ;  26  L. 
J.,  Ch.  314  ;  3  Jut.,  N.  S.  1086. 

Entries  in  a  i>ass-book  are  only  prim&  facie 
evidence  against  a  banker.  Commercial  Bank 
of  Scotland  ▼.  Bhind,  1  Macq.  H.  L.  Cas.  643. 

Where  an  entry  is  allied  to  have  been  made 
by  mistake  in  the  wrong  place  in  a  customer's 
pass-book,  by  the  banker's  clerk,  but  by  the  cus- 
tomer denied  to  be  any  mistake,  the  question  is 
for  the  jury  upon  the  evidence.  Snead  v.  WiU 
Hams,  9  h,  T.  115. 

Oporation  of  the  Statute  of  limitatioxui.]  — 
C,  being  about  to  open  an  account  with  a  bank- 
ing company,  gave  them  a  promissory  note,  dated 
the  4th  of  D^^ember,  1855,  whereby  he  and  S., 
the  defendant,  jointly  and  severally  promised  to 
pay  to  the  company,  on  demand,  2(K)^  At  thf% 
same  time  they  signed  and  delivered  to  the  com- 
pany a  memorandum,  stating  that  the  note  was 
given  as  a  collateral  security  for  the  banking  ac- 
count intended  to  be  kept  by  C,  and  that  the 
company  should  be  at  liberty  at  any  time  there- 
after to  recover  from  them,  or  each  of  them,  up 
to  the  full  amount  thereof,  every  sum  which  C. 
should  at  any  time  thereafter  become  indebted 
or  liable  to  the  company,  for  any  moneys  paid, 
lent,  or  advanced  by  them  to  or  for  him ;  and  in 
case  of  the  company  suing  on  the  note,  its  pro- 
duction should  be  conclusive  evidence  of  the 
amount  claimed  by  them  from  C.  being  due  and 
owing  by  him.  The  banking  account  was  ac- 
cordingly opened  with  C,  and  on  the  3l8t  of 
December,  1855,  he  was  indebted  to  the  company 
in  173L  No  demand  of  payment  was  macfe,  or 
balance  struck  until  the  30th  of  June,  1858,  when 
the  sum  of  194Z.  was  due  from  C.  to  the  company. 
A  balance  was  afterwards  struck  every  half  year, 
the  company  from  time  to  time  making  advances, 
and  C.  paying  money  into  the  bank  with  which 
his  account  was  credited.  The  sums  so  credited 
exceeded  the  amount  of  the  note.  The  account 
continued  until  February,  1861,  when  it  was 
closed  with  a  balance  due  to  the  company  of 
1752.  In  March,  1862,  the  company  brought  an 
action  against  the  defendant  on  the  note: — 
Held,  that  the  cause  of  action  was  not  barred  by 
the  Statute  of  Limitations.     Hartland  v.  Jultcs^ 

I  H.  &  C.  667;   9  Jur.,  N.  8. 180  ;   7  L.  T.  7902  ; 

II  W.  R.  519. 

If  money  deposited  with  a  banker  by  his  cus- 
tomer remains  in  the  banker's  hands  for  six  years, 
without  any  payment  by  him  of  the  principal  or 
Allowance  of  interest,  the  statute  of  limitations 
is  a  bar  to  its  recovery.  Pott  v.  Cleggt  16 
M.  &  W.  321;  16  L.  J.,  Ex.  210;  11  Jur. 
289. 

B«taini]ig  Balaaee  to  meet  Biseoimtad  Bills.] 
— ^Bankers  having  in  their  hands  a  balance  stand- 
ing to  the  credit  of  a  customer,  refused  to  honour 
his  cheques,  and  claimed  a  right  to  retain  the 
balance  in  their  hands  to  cover  a  possible  lia- 
bility from  the  customer  in  respect  of  running 
bills  which  they  had  discounted  for  him.  The 
customer  brought  an  action  against  the  bankers 
for  the  balance  of  his  account  in  their  hands  and 
to  obtain  damages  for  breach  of  contract,  by 
reason  of  such  redhisal.  After  the  commencement 


I  of  the  action,  one  of  the  bills  was  dishonoured, 

.  and  the  acceptors  of  others  stopped  payment. 

j  The  court,  on  the  eve  of  trial,  granted  an  injunc- 

I  tion  to  restrain  the  customer  from  proceeding 

with  the  action.     Agra  and  Matterman't  Bank 

V.  Hoffman,  34  L.  J.,  Ch.  285 ;   11  Jur.,  N.  S. 

335  ;  11  L.  T.  701  ;  13  W.  R  226. 


8.  Appbopbiatiok  of  Patmeitts. 

Ordlnjury.]— In  an  ordinary  banking  account 
the  first  item  of  the  debit  side  is  discharged  by 
the  first  item  of  the  credit  side.  -  Henniker  v. 
Wigg,  D.  &.  M.  160 ;  4  Q.  B.  792. 

But  where  the  plaintiffs  were  bankers,  and 
one  of  the  defendants,  upon  opening  an  account  ' 
with  them,  had  borrowed  of  them  1,0002.,  for 
which  he,  with  the  other  defendants,  became 
bound  to  the  plaintiffs,  with  a  condition  for  re- 
payment with  mterest  by  a  certain  day,  and  con- 
tinued afterwards  to  pay  in  and  draw  out  money 
upon  the  usual  footing  of  a  banker^s  account,  and 
the  first  sum  entered  to  his  debit  on  the  account 
was  partly  made  up  of  the  1,0002.,  to  secure  which 
the  bond  had  been  given : — Held,  that  the  bond 
was  not  satisfied  by  sums  subsequently  paid  in 
exceeding  in  amount  the  1,0002.,  it  not  being  the 
intention  of  the  parties  that  the  first  item  of  the 
debit  side  should  be  reduced  by  the  first  item  of 
the  credit  side,  but  that  the  bond  should  stand  to 
secure  the  plain tijSs  against  such  advances  as  they 
should  from  time  to  time  make  to  the  defendant. 
Ih, 

An  account  was  continued  in  the  ordinary  form 
of  banking  accounts,  charging  the  customer  with 
the  whole  debt,  from  time  to  time,  in  the  half- 
yearly  balances ;  but  the  parties  were  ignorant  of 
the  fact  that  the  legal  rule  of  appropriation 
would  cany  subsequent  payments  to  tne  discharge 
of  the  earlier  guaranteea  debt.  At  a  later  period, 
one  of  the  executors,  also  a  partner  fn  the  bank, 
wrote  a  letter  to  the  customer,  amounting  to  a 
representation  that  the  payments  into  his  account 
were  appropriated  to  the  latter  (unsecured)  items 
of  debt : — Meld,  that  the  igpiorance  of  the  parties 
did  not  prevent  the  operation  of  the  rule  in 
Clayton's  case  (1  Mer.  586).  Merriman  v.  Ward^ 
1  Johns.  &  H.  371. 

Held  also,  that  an  appropriation  of  past  pay- 
ments couM  not  be  made  by  an  executor,  so  as  to 
revive  a  lapsed  liability  of  his  estate,  and  that 
the  letter  had  no  retrospective  operation.    Ih, 

Held  also,  that  the  subsequent  payments  by 
the  creditor,  made  on  the  faith  of  the  representa- 
tions in  the  letter,  must  be  appropriated  to  the 
later  items  of  debt,    lb, 

A  payment  by  a  customer  can  be  appropriated 
by  the  bank  to  a  debt  due  to  the  banker  and  his 
former  partner,  instead  of  to  a  debt  due  to  the 
banker  alone.    JSnead  v.  WilliamSt  9  L.  T.,  115. 

Xonay  Paid  into  Bank  to  moat  Bills  of  Sx- 
ehango.jl — ^A  merchant  in  England  proposed  that 
his  consignees,  merchants  in  Bydney,  should  make 
advances  against  bills  to  be  drawn  by  him  for  the 
amount  of  goods  shipped  to  their  care,  and  that 
the  proceeds  of  the  sales  above  the  advances 
shouM  be  placed  in  liquidation  of  an  old  claim 
which  they  had  against  him.  This  was  assented 
to,  and  by  letter  they  stated  that  "  they  should 
retire  the  acceptances  to  bills  from  the  proceeds 
of  the  sales."  Afterwards  the  consignees,  being 
in  want  of  money,  directed  that  a  firm  of  bankers 
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(in  whose  partneiship  they  had  a  common  part- 
ner) should  receive,  in  eatisfaction  of  advances 
made  by  them  to  the  consignees,  the  proceeds  of 
the  sales  of  the  goods  so  sent  to  the  consignees  by 
the  merchant.  The  consignees  became  bankropts : 
— Held,  that  the  bankers  had,  by  the  action  of  the 
common  partner,  notice  of  the  arrangement  as  to 
the  proceeds  of  the  sales  of  the  goods  consigned 
and  that  remittances  in  the  hands  of  the  bankers 
were  to  be  appropriated  first  to  the  payment  of 
the  merchant*s  acceptances,  and  subject  thereto 
to  the  discharge  of  the  old  claim  of  the  con- 
signees.   Steele  v.  Stuart,  14  L.  T.,  620. 

A.  having  accepted  a  bill  of  exchange  paid 
money  into  his  bai^  upon  the  express  understand- 
ing that  it  was  to  be  applied  in  taking  up  the  bill 
at  maturity.  He  suddenly  died  before  the  bill 
fell  due,  and  the  bank  retained  the  money  in 
satisfaction  of  monevs  owing  to  them  upon  his 

feneral  account.  The  bill  was  returned  dis- 
onoured  to  the  drawers,  who  thereupon  sued  the 
bank  in  equity  for  the  amount: — Held  that  there 
was  no  privity  to  sustain  the  suit.  Jfill  v.  Royds^ 
8  L.  B.,  Eq.  290 ;  38  L.  J.,  Ch.  638 ;  20  L.  T.,  842. 

The  assignees  of  a  bankrupt  brought  an  action 
against  a  bank  to  recover  a  sum  belonging  to  the 
bankrupt,  and  alleged  to  have  been  in  the  hands 
of  the  bank  at  the  date  of  adjudication  of  bank- 
ruptcy. The  sum,  in  pursuance  of  an  agreement 
between  the  bank  and  the  bankrupt  previously  to 
adjudication,  had  been  carried  by  the  bank  to  a 
special  account,  as  security  against  bills,  not  yet 
at  maturity,  drawn  by  the  bankrupt  and  dis- 
counted by  the  bank : — Held,  that  the  action 
failed,  since  by  the  contract  the  sum  claimed 
formed  no  part  of  the  bankrupt's  estate,  but  was 
rightly  in  toe  hands  of  the  bank  at  the  time  of  the 
action.  Chartered  Bank  of  India,  Australia 
and  China  v.  Erang,  21  L.  T.,  407— P.  C. 

Customers  of  country  bankers  paid  into  the 
bankers  a  sum  of  money  in  bank  notes  and  also 
some  bills  o£  exchange  to  be  remitted  to  London 
in  order  to  meet  certain  acceptances.  The  bankers 
sent  to  their  London  agents  the  bills  and  some 
bank  notes,  with  a  letter  directing  them  to  pay  a 
certain  sum  of  money,  also  giving  them  notice  of 
the  acceptances  as  payable  at  their  bank,  and 
giving  directions  as  to  other  business.  The 
country  bankers  stopped  payment,  owing  a  large 
balance  to  the  London  bankers : — Held,  that  as 
between  the  country  customers  and  the  London 
bankers  there  was  no  appropriation  of  the  bills 
and  notes  to  meet  the  acceptances,  and  that  the 
London  bankers  could  retain  the  bill  and  notes 
without  meeting  the  acceptances.  Johnson  v. 
Rohartit,  10  L.  R.,  Ch.  505 ;  44  L.  J.,  Ch.  678 ;  33 
L.  T.,  138;  23  W.  R.  763  (affirming  44  L.  J.,  Ch. 
465 ;  32  L.  T.  446). 

M.  paid  a  certain  sum  into  a  country  bankers' 
with  written  directions  to  apply  it  to  meet  a  bill 
of  exchange  payable  the  next  day  at  the  country 
bankers*  London  agents.  The  country  bankers 
stopped  payment  the  next  day  without  having 
advised  their  London  agents  of  the  payment  of 
the  sum,  and  the  bill  on  being  presented  was  dis- 
honoured : — Held,  that  the  country  bankers  hav- 
ing made  no  specific  appropriation  of  the  sum,  A. 
was  only  entitled  to  prove  as  a  general  creditor. 
JBamed'^s  Banking  Company,  In  re,  Massey,  Ex 
parte,  39  L.  J.,  Ch.  635;  22  L.  T.  853;  18  W.  B. 
818. 

Where  an  acceptor  of  a  bill  of  exchange  paid 
money  to  his  bankers  (at  whose  correspondents' 
house  it  was  payable),  for  the  purpose  of  taking 


it  and  other  bills  up,  and  they  promised  him  to 
apply  it  to  such  purposes,  and  entered  the  par- 
ticular bill  to  their  credit  in  their  books,  but  it  did 
not  appear  that  they  had  advised  their  corres- 
pondents to  pay  it : — ^Held,  that  the  drawer,  the 
holder  of  the  bill,  could  not  sue  the  bankers  for 
the  amount  of  the  bill,  there  being  no  privity  to 
sustain  the  action.  Moore  t.  Bnthell,  27  L.  J., 
Ex.3. 

A  party,  before  his  bankruptcy,  paid  into  the. 
hands  of  a  banking  company  money,  to  be 
applied  in  discharge  of  three  bills  of  exchange  i 
but  being  indebted  to  the  company  to  a  larger 
amount,  they,  instead  of  performing  their  con- 
tract, put  the  money  to  his  account.  One  of  the 
bills  was  consequently  dishonoured,  and  th^ 
other  two  remained  in  the  hands  of  the  holders 
until  the  bankruptcy : — Held,  that  the  assignees 
were  entitled  to  recover  the  full  amount  of  the 
money  paid  into  the  hands  of  the  company ;  as 
the  true  measure  of  damages  was  the  amount 
which  the  bankrupt  himself  might  have  re- 
covered if  he  had  not  become  bankrupt,  and  not 
the  ultimate  loss  to  the  bankrupt's  estate  accord- 
ing to  the  proofs  upon  it  Hill  v.  Smith,  12  M. 
&  W.  618 ;  13  L.  J.,  Ex.  243 ;  8  Jur.  179. 

Trustee  paying  in  Tnuit  Xoney  to  PrlTate  Ae- 
oonnt.] — If  a  person  who  holds  money  as  a 
trustee  or  in  a  fiduciary  character  pays  it  to  his 
account  at  his  bankers,  and  mixes  it  with  his 
own  money,  and  afterwards  draws  out  sums  by 
cheques  in  the  ordinary  manner : — Held,  by  the 
Court  of  Appeal  (dissentiente  Thesiger,  L.  J.), 
that  the  rule  in  Clayton's  ease  (1  Mer.  572),' 
attributing  the  first  drawings  out  to  the  first, 
payments  in,  does  not  apply;  and  that  the 
drawer  must  be  taken  to  have  drawn  out  his 
own  money  in  preference  to  the  trust  money. 
Pennell  v.  Deffell  (4  D.,  M.  &  G.  372)  on  this 
point  not  followed.  IlalUtfs  Estate,  In  re, 
KnatchbuU  v.  Ilallett,  13  Ch.  D.,  696 ;  49  L.  J., 
Ch.  415;  42  L.  T.  421;  28  W.  R.  732— C.  A. 
Reversing  41  L.  T.  186. 

As  between  Cestuis  que  Tmstent.] — Held,  by 
Fry,  J.,  that  as  between  two  cestuis  que  tmstent 
whose  money  the  trustee  has  paid  into  his  own 
account  at  his  bankers,  the  rule  in  Claytons 
case  applies,  so  that  the  first  sum  paid  in  will  be 
hold  to  nave  been  first  drawn  out.    lb. 

Custom  of  Bill  Brokers  re-discounting  Billa 
with  their  Bankers. ]^-It  being  proved  to  be  the 
common  and  almost  invariable  practice  of  bill 
brokers  in  the  city  of  London,  not  to  indorse 
each  bill  of  exchange  which  they  have  discounted 
for  a  customer  when  they  re-discount  it  with 
their  bankers,  but  to  give  to  the  bankers  a 
general  guarantee  for  all  bills  which  they  re- 
discount with  them : — Held,  that  when  an  ac- 
commodation bUl  is  drawn  and  accepted  for  the 
purpose  of  raising  money  for  the  drawer  and  the 
acceptor,  the  drawer  in  ,  discounting  the  Inll 
with  bill  brokers  in  the  city  of  London  has  an 
implied  authority  from  the  acceptor  to  deal 
with  them  in  the  ordinary  course  of  their  busi- 
ness, and,  consequently,  that  the  biU  brokers 
have  an  implied  authority  from  the  acceptor  to 
make  themselves  liable  on  the  bill  under  their 
guarantee  to  their  bankers,  and  are,  in  the  evejit 
of  the  bankruptcy  of  the  acceptor,  entitled  to 
prove  against  his  estate  for  what  they  have  paid 
to  the  bankers  in  respect  of  the  bill  under  their 
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guarantee.  Suhop,  Ex  parte,  Fox^  In  re,  15 
Ch.  D.  400;  50  JL  J.,  Gb.  18 ;  43  L.  T.  165;  29 
W.  R.  144— C.  A. 

Solieitor  payiBg  CU«it*i  monejr  into  PriTato 
Aoooiuit.1 — A  solicitor  being  entrosted  with 
5,000^.  belonging  to  his  client,  for  the  purpose  of 
inyesting  it  on  mortgage,  paid  it  to  his  general 
account  at  his  bankers,  and  never  appli^  it  to 
the  porpoae  intended.  Before  his  death,  which 
happened  about  eighteen  months  afterwaids,  the 
solicitor  drew  out  yarious  sums  exceeding  the 
5,000/.,  together  with  the  balance  previously 
standing  to  his  credit,  and  also  paid  in  consider- 
able sums,  so  that  the  balance  at  the  time  of 
his  death  standing  to  his  credit  was  2,7002. 
The  client  filed  a  bill  against  his  administrator 
claiming  the  balance  at  the  bankers  as  trust 
money,  and  moved  for  an  injunction  to  restrain 
the  administrator  and  the  buikers  from  dealing 
with  the  fund : — Held,  that  the  sums  drawn  out 
by  the  solicitor  must  be  appropriated  to  the  sums 
paid  to  his  credit  in  the  order  in  which  they  had 
been  paid  in,  and  the  injunction  was  refused. 
Broum  v.  Adams,  4  L.  R.,  Oh.  764 ;  21  L.  T., 
71 ;  17  W.  R.  999. 

la  other  Cases*] — Certain  of  the  directors  of 
a  company  guaranteed  personally  to  the  com- 
pany's bankm  the  drafts  of  the  agent  of  the 
company  to  the  extent  of  1,0002.,  and  1,0002. 
further,  undertaking  to  provide  the  bankers 
with  funds  to  meet  the  acceptances  before  ma- 
turity. The  company  kept  a  current  account 
with  the  bankers,  and  the  drafts  of  its  agent 
were  from  time  to  time  honoured  and  debited 
to  this  current  account.  One  of  the  guarantors 
died  and  his  estate  was  under  the  administration 
of  the  court  The  company*s  current  account 
bad  been  constantly  overdrawn ;  at  the  date  of 
the  testator's  death  it  was  overdrawn  to  the 
amount  of  1,6052. 18#.  6d, ;  and  the  company  was 
now  in  liquidation : — ^Held,  that  the  'guarantees 
given  were  a  continuing  security  not  satisfied  by 
the  earlier  credits  in  Sie  current  account,  and 
that,  therefore,  the  bankers  were  entitled  to 
prove  against  the  testator's  estate  for  the  sum  of 
1,6052.  18#.  6d,  and  interest  at  four  percent, 
from  the  date  of  the  testator's  death.  Booth,  In 
re,  Browning  v.  Baldwin,\A(i  L.  T.  248 ;  27  W. 
B.644. 

A  customer  borrowed  from  his  bankers  2,0002., 
which  was  placed  to  the  credit  of  his  current 
account,  and  to  secure  the  debt  gave  them  ten 
promissory  notes  payable  at  intervals  of  a  wedh^, 
a  sorety  undertaking  that  in  the  event  of  Uie 
notes  not  being  paid  to  secure  the  amount  due. 
On  the  first  five  due  dates,  the  sums  represented 
by  the  first  five  notes  respecUvelj  were  debited 
by  the  bankers  to  the  customer  mi  the  current 
account ;  and  on  each  of  the  first  two  due  dates 
enough  cash  was  paid  in  to  the  account  in  the 
oourse  of  the  day  to  liquidate  the  amount  of  the 
note.  On  the  remaining  three  days  the  bdance 
throughout  the  day  was  against  the  customer. 
The  amounts  of  the  last  five  notes  were  not 
entered  by  the  bankers  in  the  account  at  all. 
The  payments  in  to  the  credit  of  0.  to  his 
cnrrent  account  and  to  another  special  account 
after  the  last  note  became  due,  were  sufficient  to 
cover  all  debits  up  to  and  including  the  last 
note ;  but  the  accounts  were  during  all  this  time 
overdrawn :— rHeld,  that  the  bankers  were  bound 
to  apply  all  moneys  paid  in  first  to  tiie  notes 


secured  by  the  surety  which  had  fallen  due ;  and 
that  the  debt  was,  moreover,  discharged,  on  the 
principle  of  Clayton*M  eaie  (1  Mer.  605).  Kin^ 
naird  ▼.  Webeter,  10  Oh.  D.  139 ;  48  L.  J.,  Oh. 
848 ;  89  L.  T.  494 ;  27  W.  R.  212. 

A  customer  paid  in  a  sum  of  money  to  a 
country  banker,  with  instructions  to  remit  5002., 
part  of  the  sum,  to  a  London  banker  to  meet 
acceptances  of  the  custodier.  The  bajiker  on  the 
same  day  sent  several  bills  to  a  bill-broker, 
directing  him  to  remit  the  proceeds  to  the 
London  banker,  and  directed  the  London  banker 
to  meet  the  acceptances.  Kext  day  the  country 
banker  stopped  payment : — Held,  that  the  5002. 
was  appropriated,  and  that  the  customer  was 
entitled  to  recover  it  back  in  full.  Farley  v. 
Turner,  26  L.  J.,  Oh.  710  j  3  Jur.,  N.  8.  532. 

4.  Adyancbs. 

On  Seeurity  of  Consignments— Duty  of  Bank 
as  to  honouriiig  Cheques  of  Borrower.]— Where 
bankers  have  taken  up  bills  for  a  customer  on 
the  security  of  the  produce  of  consignments, 
and  by  a  course  of  dealing  with  him  have  per* 
mitted  him  to  draw  on  his  account  current, 
without  reference  to  the  advances  on  the  con- 
signments, they  cannot,  by  chaj^ng  that  ac« 
count  with  the  advances,  in  the  absence  of 
express  notice,  treat  it  as  overdrawn,  and  dis« 
honour  his  cheques,  before  the  consignments 
are  realized.  Cumming  v.  Shand,  5  H.  &  K.  95 ; 
29  L.  J.,  Ex.  129  ;  1  L.  T.,  300 ;  8  W.  R.  182. 

By  Agent  of  Bank—Knowledge  of  Agent  that 
Xoney  would  be  Misapplied.^ — Where  a  local 
agent  of  a  banking  company  m  that  character 
advances  money  of  the  company  by  way  of  loan, 
and  the  borrower,  to  the  agent's  knowledge,  is 
obtaining  the  money  for  the  sole  purpose  of  mis« 
applying  it,  the  company  acquires  no  better  title 
than  the  agent  would  have  had,  had  the  case 
been  his  own,  or  than  the  borrower.  OolHneon 
V.  LUter,  7  De  G.,  Mac.  &  G.  634. 

On  Railway  Stock — ConstmotlTe  Kotioe  as 
to  Ownership.] — Bankers  advanced  to  customers  • 
3002.  to  redeem  some  railway  stock  which  had 
been  transferred  to  another  firm  as  a  security  for 
that  sum.  The  stock  was  thereupon  transferred 
in  blank  to  the  bankers.  Subsequently,  the 
customers,  in  a  letter  to  the  bankers,  stated  that 
they  had  been  requested  by  their  principal  to  ex- 
tend the  term  of  the  loan  on  uie  stock.  The 
stock  actually  belonged  to  a  third  party,  A  :— 
Held,  that,  after  the  receipt  of  this  letter,  the 
bankers  had  constructive  notice  of  A.'8  right  to 
the  stock,  and  that  no  subsequent  advances  made 
by  the  bankers  to  the  customers  could  affect  the 
stock.    Locke  v.  Presoott,  32  Beav.  261. 

Bank  Paying  Freoeeds  of  Kote  Given  by  Minor 
to  hit  Creditor.] — ^When  a  bank,  with  knowledge 
of  the  relative  position  of  the  parties,  places  the 
proceeds  of  a  promissory  note,  which  has  been 
made  in  their  fovour  by  A.  (a  person  just  come 
of  age),  unreservedly  in  the  power  of  B.  (a 
person  who  stands  in  loco  parentis  to  A.),  know- 
ing at  the  time  that  B.  claims  to  be  a  cieditor  of 
A.  to  a  large  amount  for  necessaries  supplied, 
and  B.  afterwards  misappropriates  the  money, 
the  bank  will  be  restrained  from  suing  on  the 
note.  Bettmar  v.  Metropolitan  and  Provincial 
Bankf  I  H.  &  M.  641  ;  10  L.  T.  63. 
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To  Promoters  of  Bailway  BilL]-^A  bank 
agreed  to  advaace  to  the  promoters  of  a  railway 
bill  the  Bam  required  by  the  standing  orders,  on 
the  undertaking  that  unless  the  money  was 
repaid  before  the  third  reading  in  the  Honae  of 
liords,  the  bill  should  not  be  proceeded  with. 
The  money  was  not  repaid  before  the  third  read- 
ing, but  the  bank  agreed  that  the  bill  should  be 
read  a  third  time  on  theiindertaking  that  a  bond 
should  be  executed  in  pursuance  of  a  clause  in 
the  act,  and  that  the  directors  should  concur  in 
all  acts  necessary  to  obtain  a  return  of  the 
deposit  The  directors  having  refused  to  join  in 
such  an  application,  and  a  bill  having  been  filed 
in  equity  m  consequence  by  the  bonk  : — Held, 
that  such  a  bill  was  sustainable.  Sectt  ▼. 
Oakeley,  33  Beav.  601 ;  33  I<.  J.,  Ch.  612 ;  10 
Jut.,  N.  S.  648  j  10  L.  T.  801 ;  12  W.  B.  897. 

Agroomont  by  Cnitomor  to  give  Soeurity — 
Ckiniideration— Torboaraaee  of  Bank.] — Where  a 
customer  being  called  on  by  his  bankers  to  give 
security  for  money  due  from  him  on  a  loan 
account,  agreed  by  letter  to  give  security,  and  a 
bill  which  had  been  filed  in  equity  to  enforce 
such  agreement,  was  demurred  to,  on  the  ground 
that  the  agreement  was  without  consideration  : — 
Held,  that  the  forbearance  of  the  bankers  to  en- 
force payment  of  the  existing  debt,  in  conse- 
quence of  the  agreement,  was  a  sufficient  consi- 
deration to  support  it,  and  the  demurrer  was 
overruled.  Alliance  Bank  v.  Brooms  2  Drew.  & 
Sm.  289 ;  34  L.  J.,  Ch.  266  ;  10  Jur.,  N.  S. 
1121. 

To  Agent  Pledging  Bill  of  Lading — ^Xala  Fides 
— ^Bigkti  of  Principal.] — A  banian  or  an  agent 
in  India  was  entrusted  by  his  principals  with  a 
bill  of  lading  for  a  particular  purpose,  and  he 
pledged  the  same  mal&  fide,  without  the  con- 
sent of  his  principals,  to  a  native  banker,  for 
advances  rai^e  to  himself  : — Held,  that  in  order 
to  invalidate  a  pledge  so  made,  under  6  &  6  Vict. 
c.  39,  s.  3,  it  is  necessary  that  the  court  or  jury 
should  find  that  the  lender  had  notice  of  the 
agent^s  mala  fides,  or  want  of  authority  to  pledge 
tlie  goods.  Oobind  Chunder  Sein  v.  Ryan^  16 
Moore,  P.  C.  C.  230. 

To  establish  such  notice,  it  is  sufficient  to  shew 
that  the  circumstances  attending  the  transaction 
were  such  as  that  a  reasonable  man  of  business, 
applying  his  understanding  to  them,  would  cer- 
tainly know  that  the  agent  had  not  authority 
to  nmke  the  pledge,  even  if  the  agent  was  not 
also  acting  mal&  fide  towards  his  principals. 
Ih, 

Diseountiiig  Bills  given  by  Partner  in  the 
Kame  of  Firm,  for  Partner's  own  Purposes — 
Kotico  to  Bank.] — A  partner  has,  generally,  full 
authority  to  deal  with  the  partnership  property 
for  partnership  purposes,  and  if  the  business  is 
such  as  ordinarily  requires  bills  of  exchange,  he 
can,  unless  restrained  by  agreement,  draw, 
indorse  and  accept  bills  in  his  own  name  for 
partnership  purposes.  But  if  a  person  dealing 
with  the  iuifividual  partner  has  reason  to  think 
that  what  is  done  in  the  partnership  name  is 
done  for  private  purposes,  he  is  put  upon  inquiry 
to  ascertain  the  extent  of  the  partner's  authority ; 
otherwise  he  must  depend  on  the  right  of  the 
partner,  or  rely  on  circumstances  sufficient  to 
repel  the  preaumption  of  fraud,     DarUngtvn 


Joint  Stock  District  Banking  Ompany,  Em 
parte f  Miches,  In  re,  34  L«  J.,  Bk.  10;  11 
Jur.,  N.  S.  122;  11  L.  T.  661;  13  W.  B. 
363. 

So  where  a  partner  drew  bills  in  the  name  of 
a  partnership  firm,  and  obtained  acceptances  to 
them  from  various  persons  by  fraudulent  misre- 
presentation of  what  it  was  that  was  being 
signed,  and  then  indorsed  the  bills,  so  accepted, 
with  the  name  of  the  firm,  and  again  indorsed 
them  over  to  himself  : — Held,  that  the  partner^s 
private  bankers,  who  had  discounted  the  bills, 
having  full  notice  that  their  customer  was  using 
partnership  property  for  his  private  purposes, 
and  seeing  that  all  the  signatures,  except  the 
acceptances,  were  in  his  handwriting,  were  guilty 
of  gross  negligence,  and  could  not  be  allowed  to 
prove  in  iMu&mptcy  for  the  loss  they  had  sus- 
tained on  the  fraudulent  acceptances  against  the 
estate  of  the  surviving  partners.    lb. 

To  Xxoentor  privately  out  of  Szoentorah^ 
Aeoonnt.]-— A.  being  indebted  at  his  death  to  a 
bank  for  a  sum,  as  a  security  for  which  he  had 
deposited  with  them  the  title  deeds  of  an  estate, 
by  his  will  empowei'cd  his  executors  to  charge 
his  real  estates  in  aid  of  his  personal  estate.  Hia 
widow  and  sole  executrix  was  allowed  by  the 
bank  to  draw  upon  '*  A/s  Executorship  Account," 
and  had  deposited  the  title  deeds  of  part  of  A.*8 
real  estate  as  a  security  for  the  increased  amount 
due  to  the  bank  and  future  advances.  The 
moneys  were  drawn  out  from  time  to  time  in 
small  sums,  and  applied  by  the  widow  for  her 
own  personal  expenses,  and  in  carrying  on  A. 'a 
farm,  as  well  as  in  payment  of  his  debts  : — Held, 
that,  in  the  absence  of  any  notice  to  the  bank 
that  the  widow  was  committing  a  breach  of  trust 
in  applying  the  money  for  her  own  purposes, 
they  were  entitled  to  prove  as  creditors  for  the 
amount  of  their  advances  on  the  executorship 
account  secured  by  the  deposit  of  title  deeds 
made  by  A.'s  widow.  Farkall  v.  Ihrhall,  7  L. 
B.,  Eq.  286  ;  38  L.  J.,  Ch.  281. 

To  an  Ezeouter  for  Szeontorial  Pupoiei — 
Separate  Aocount  of  Ezeontor.] — One  of  two 

executors,  who  was  himself  a  residuary  l^atee, 
entered  an  account  with  a  banker  in  his  own 
name  for  executorial  purposes,  and  the  banker 
with  notice  of  the  dispositions  under  the  will, 
made  advances  to  the  executor  for  payments 
connected  with  the  executorship,  and  securities 
were  deposited  for  repayment  of  the  advances. 
The  co-executor  assented  to  the  first  advance, 
but  upon  a  second  advance  being  made  to  the 
acting  executor  upon  other  securities,  he  with- 
drew his  assent,  and  objected  to  the  banker 
being  repaid  out  of  the  trust  property,  on  the 
ground  uiat  the  money  had  been  placed  to  the 
separate  account  of  the  acting  executor.  The 
advances  were  duly  applied  to  the  purposes 
of  the  administration.  Upon  an  action  being 
brought  by  the  banker  for  a  lien  upon  the 
second  securities  for  repayment  of  his  advances : 
— Held,  that  the  banker  was  justified  in  ad« 
vancing  money  to  the  acting  executor  for 
executorial  purposes,  and  that  the  assent  of 
the  co-executor  in  the  first  instance  was  a  farther 
justification  for  placing  confidence  in  the  acting 
executor  and  in  making  further  advances  to 
him.  The  repayment  was  therefore  decreed 
with  mortgagee's  costs.  Ckild  v.  Tkcrley,  16 
Ch.  D.  161  ;  29  W.  R.  417. 
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5.    Ik    bespect    op  Bills  payable   at 

Bakkbbs. 

Generally.] — If  in  the  ordinary  course  of 
bosLness  a  banker  pays,  on  behalf  of  a  depositor 
in  his  bank,  the  ambant  of  a  bUl  accepted  bj 
such  depositor  payable  at  the  bank,  the  banker 
has  consented  to  treat  the  acceptance  as  tanta- 
monnt  to  an  order  on  him  to  pay  the  bill  accord- 
ing to  the  tenor  of  the  acceptance ;  i.  e,  if  the 
acceptance  is  in  blank,  according  to  the  tenor  of 
the  bill ;  or  if  the  acceptance  is  special,  then  to 
the  person  duly  authorized  to  claim  payment  of 
the  amount ;  and  if,  in  either  case,  the  banker 
fails  to  obey  exactly  the  order  which  he  has 
accepted,  he  cannot  charge  his  customer  with 
a  payment  made  for  him  without  his  authority. 
Robart9  v.  Tucker,  16  Q.  B.  560 ;  20  L.  J.,  Q.  B. 
270;  15  Jur.  987— Ex.  Ch. 

Sight  of  Bank  to  apply  Funds  of  Customer  to 
meet  Aooeptanee.] — In  an  action  against  a  banker 
for  not  honouring  a  customer's  cheque  for  11. 1 1«., 
it  appeared  that  on  the  20th  March  the  balance 
in  his  favour  was  2U.  4«.  On  that  day  an  ac- 
ceptance of  the  customer,  made  payable  by  him 
at  his  banker  for  42Z.,  was  presented  and  paid. 
The  cheque  was  presented  a  week  afterwards. 
On  the  20th,  after  the  acceptance  had  been  paid, 
a  clerk  of  the  banker  called  on  the  customer  to 
know  what  should  be  done  about  that  accept- 
ance, not  stating  that  it  had  been  paid ;  he 
directed  that  it  should  Dot  be  paid ;  the  clerk 
endeaToured  to  get  the  money  back,  marking 
the  acceptance  as  paid  and  cancelled  by  mistake, 
but  did  not  succeed  ;  and  the  banker,  on  the 
24th  March,  honoured  a  cheque  drawn  by  the 
same  customer  for  132.  13«.: — Held,  that  the 
banker  had  authority  to  apply  the  funds  of 
the  customer  in  his  bands  towards  payment  of 
the  acceptance ;  and  that  what  took  place  after- 
wards did  not  alter  or  destroy  the  authority. 
Keymer  v.  Laurie,  18  L.  J.,  Q.  B.  218;  13  Jur. 426. 

The  plaintiff  was  holder  of  a  foreign  bill  of 
exchange  which  the  acceptor  had  made  payable 
at  the  defendant's  banking  house  in  London. 
The  bill  was  deliyered  to  the  defendant  by  the 
plaintiffs  banker  on  the  moruing  of  the  day  it 
became  due.  The  defendant  ^ting  throughout 
according  to  the  practice  of  London  bankers), 
intending  to  pay  the  bill,  and  having  suficient 
assets  of  the  acceptor  in  his  hands,  drew  lines 
acroes  and  along  the  name  of  the  acceptor ; 
bat  in  the  coarse  of  the  day,  haying  re- 
ceived orders  from  the  acceptor  not  to  pay, 
he  wrote  upon  the  bill  the  words,  "can- 
celled by  mistake ;  orders  not  to  pay,'*  and  in 
that  state  returned  it  the  same  afternoon  to  the 
plaintiffs  bankers  : — Held,  first,  that  this  was  a 
cancellation  and  defacing  of  the  acceptance ; 
secondly,  that  it  was  a  cancellation  by  error  and 
mistake ;  thirdly,  that  th&  defendant  had  taken 
doe  care  to  prevent  the  acceptance  from  being 
defaced ;  fourthly,  that  the  defendant  was  not 
liable  to  pay  the  amount  of  the  bill;  and,  lastly, 
that  the  only  duty  imposed  on  him  was  to  take 
dae  care  of  the  bill,  and  if  he  did  not  choose  to 
pay  it,  to  return  it  uncancelled,  unless  cancelled 
by  mistake,  and  in  that  case  to  indicate  that  it 
had  been  so  cancelled.  Wartoick  v.  Rogert^  5 
M.  &  G.  340;  6  Scott,  N.  R.  1;  12  L.  J.,  C.  P.  113. 

In  an  action  by  a  customer  of  a  bank  against 
bankers  to  try  their  right  to  debit  him  with  a 
bill,  it  appeared  that  the  plaintiff  was  drawer 


of  the  bill,  which  was  accepted  payable  at  the 
bank.  The  plaintiff  discounted  the  bill  with  the 
bank,  and  indorsed  it  to  them ;  they  re-dis* 
counted  the  bill,  and  indorsed  it  to  the  re- 
discounter.  On  the  maturity  of  the  bill,  it  was 
presented  by  the  holder  at  the  bank,  along  with 
several  other  bills  payable  there,  all  of  which 
bore  the  bank's  indorsement.  The  bank  paid 
the  amount  of  the  whole  without  any  indication 
of  whether  they  paid  as  indorsees  or  as  agents 
for  the  acceptors.  The  account  of  the  acceptor 
of  this  bill  was  at  this  time  overdrawn ;  he 
stopped  payment  on  that  day,  and  on  the  next 
notice  of  dishonour  was  given  by  the  bank  to 
the  plaintiff,  and  he  was  debited  with  the  amount. 
It  was  left  to  the  jury  to  say  whether  the  bank 
paid  the  bill  on  their  own  account  as  indorsees, 
or  as  agents  of  the  acceptor.  The  jury  found 
that  they  paid  as  indorsees : — Held,  that  the 
question  was  properly  left,  that  the  bank  had  a 
right  to  pay  the  bill  as  indorsees,  reserving  to 
themselves  time  to  inquire  whether  they  would 
honour  the  bill  or  not,  that  it  was  a  question  of 
fact  whether  they  intended  to  do  so,  and  that 
there  was  no  obligation  on  them  to  inform  the 
holders  in  what  capacity  they  paid.  Pollard  v. 
Ogden,  2  £1.  &  Bl.  459 ;  22  L.  J.,  Q.  B.  439. 

Bank  dlfhononring  Aooeptanee — Proiontment 
made  after  Banking  Honn.] — Where  a  customer 
of  the  Bank  of  England  was  in  the  habit  of 
making  his  acceptances  payable  at  the  bank, 
and  one  of  such  acceptances  being  presented  for 
payment  at  eleven  o'clock  in  the  morning  was 
dishonoured  for  want  of  assets,  and  was  pre- 
sented again  by  a  notary  at  six  o'clock  in  the 
evening  when  the  same  answer  was  given  by  a 
person  stationed  for  that  purpose  : — Held,  that 
the  bank,  although  they  had  before  six  o'clock 
received  assets,  was  not  bound  to  pay  the  bill, 
it  being  after  the  usual  hours  of  business. 
Whitaker  v.  Bank  of  Englaiid,  1  C,  M.  &  R. 
744 ;  6  Tyr.  268 ;  6  C.  &  P.  700 ;  1  Gale,  54. 

6.  Authority  to  accept  aqainst  Bills  of 

Lading. 

A  customer  of  a  bank  having  desired  them  to 
procure  to  be  accepted  bills  of  exchange  which  a 
correspondent  of  his  would  draw  against  bills  c/t 
lading  he  should  send,  and  the  bank  having  got 
their  agents  to  accept  the  bills  of  exchange  on  a 
document  which  was  sent  to  them  as,  and  pur- 
ported to  be,  the  biU  of  lading  referred  to,  but 
which  was  in  fact  a  forgeiy,no  goods  having  been 
shipped,  and  the  transaction  being  a  fraud  on  the 
part  of  the  customer's  correspondent  : — ^Held, 
that  the  bank  was  entitled  to  recover  from  the 
customer  the  amount  they  had  paid  in  respect  of 
the  bills  of  exchange.  Woods  v.  Thiedemann,  1 
H.  &  C.  478  ;  10  W.  R.  846. 

7.  Acting  as  Agents, 

The  defendant  kept  an  account  with  the  Hull 
Bank,  upon  the  terms  that  they  should  procure 
P.  &  Co.,  their  London  agents,  to  accept  on  their 
credit  bills  drawn  by  the  foreign  correspondents  of 
thedefendant  against  their  consignments  to  them, 
and  of  which  P.  &  Co.  were  advised  by  the  Hull 
Bank.  The  defendant  paid  the  Hull  Bank  a  quar* 
ter  per  cent,  on  the  amount  of  the  acceptances, 
and  P.  &  Co.  a  fixed  annual  sum  for  transacting 
his  London  business.    When  a  bill  was  accepted 
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by  P.  &  Co.  the  Hall  Bank  debited  the  defend- 
ant with  the  amount,  and  thej  charged  him  in- 
terest from  the  time  the  bill  was  due.  The  Hull 
Bank  became  bankrupt,  and  P.  &  Co.  paid  all 
bilk  accepted  bj  them  which  were  due  siter  the 
bankruptcy  : — Held,  that  the  assignees  of  the 
Hull  Bank,  and  not  P.  k  Co.,  were  entitled  to  re- 
cover from  the  defendant  the  amount  of  such 
bills.  Barhworth  y.  Elierman,  6  H.  &  N.  605  ; 
7  Jur.,  N.  8.  829 ;  9  W.  B.  377— Ex,  Ch. 

8.  Secttbities,  Deposit,  Pledge,  Aim 

MOBTOAOE. 

.  Bight  of  Bank  to  negotUto  Bills  of  Ciutomer — 
Fledge  and  Deposit.]— Bankers  may  pledge  bills 
deposited  with  them  by  a  customer,  though  such 
customer  is  a  creditor,  when  the  parties  receiving 
t  he  bills  are  unacquainted  with  that  circumstance. 
aillifu  V.  Martin,  1  B.  &  P.  648  ;  2  Esp.  250. 

So,  they  may  negotiate  them  to  such  an  extent 
as  the  necessary  demands  of  the  customer  require, 
without  his  express  authority.  Thomjpson  y.  viles, 
3  D.  &  B.  733. 

Where  indorsed  bills  of  exchange  are  deposited 
by  a  customer  with  a  banker,  the  latter  has  the 
absolute  power  of  disposing  of  them.  Such  abso- 
lute power,  however,  may  be  qualified  by  circum- 
stances :  as  where  the  banker  is  agent  for  his 
country  correspondent,  to  receive  and  pay  bills 
for  him,  with  an  allowance  for  so  doing ;  or,  where, 
in  an  annual  account  stated  between  them,  the 
banker  has  entered  the  bills  as  the  property  of 
the  correspondent  in  the  one  case,  considering  him 
as  a  factor,  and  the  bills  as  remitted  for  a  parti- 
cular purpose,  viz.,  to  be  received  and  carried  to 
account  as  cash  when  due,  and  his  power  over 
them  limited  to  that  object :  in  the  second  case, 
raising  an  express  declaration  of  trust.  Pearee^ 
Ex  parte,  1  Rose,  232  ;  19  Ves.  jun.  25. 

When  a  banker's  acceptances  exceed  the  cash 
balance  in  his  hands,  he  holds  collateral  securi- 
ties fpr  value.  JBosanquet  y.  Dtidmnn,  I  Stark.  1. 

He  may  recover  against  the  acceptor  of  an  ac- 
commodation bill  (deposited  with  him  as  a  colla- 
teral security  before  it  became  due),  although  the 
party  who  deposited  the  bill  had  it  in  his  hands 
when  it  became  due,  and  had  reoeiyed  satis&ction 
from  the  drawer.    Jb, 

A.,  having  been  in  partnership  with  B«,on  the 
dissolution  undertook  to  collect  and  pay  the 
partnership  debts.  A.  and  B.,  during  their  partner- 
ship, had  kept  a  joint  account  with  a  branch  bank ;' 
but  after  the  dissolution  there  was  only  a  single 
account  of  A.  kept  there.  A.,  having  greatly 
overdrawn  that  account,  obtained  a  promissory 
note  from  B.,  his  former  partner,  which  he  en- 
dorsed to  the  bank  as  a  security  for  his  debt,  just 
previous  to  a  quarterly  inspection  of  the  accounts 
of  the  branch,  the  clerk  who  managed  the  branch 
promising  that  it  should  not  be  presented.  He, 
however,  kept  it,  and  it  was  found  among  the  se- 
curities of  the  branch,  in  his  portfolio,  when  he 
was  discharged  from  his  situation: — Held,  that 
the  dirtetors  of  the  bank  might  recover  the 
amount  from  B.  Bo$anquet  v.  Forster,  9  C.  & 
P.  659. 

Bills  not  duo— Bankmptey  of  Bank  before  Bills 
booomo  Due.] — ^A  customer  was  in  the  habit  of 
indorsing,  and  paying  into  his  bankers*  hands, 
bills  not  due,  which  were  immediately  entered  as 
cash  to  his  credit,  to  the  full  amount,  and  he  was 
then  at  liberty  to  draw  for  that  amount  by  cheques 


on  the  bank.  The  bankers  became  banknipt.and 
at  the  period  of  their  bankruptcy  they  had  in 
their  possession  bills  paid  in  by  their  customer, 
but  not  then  due  ;  and  there  was  likewise  at  that 
time  a  balance  of  cash,  independently  of  the  bills, 
in  favour  of  the  customer.  The  evid^ce  failed  to 
shew  that  the  customer  knew  of  the  manner  in 
which  the  bankers  had  dealtwith  thebills,altfaough 
it  was  admitted  that  there  was  an  understanding 
between  the  customer  and  the  bankers,  that  the 
latter  should  deal  with  the  bills  as  their  property 
whenever  the  state  of  the  account  might  require 
it : — Held,  that  the  bills  did  not  form  part  of  the 
bankrupts*  assets ;  and  their  assignees  were  ac« 
cordingly  ordered  to  deliver  them  up  to  the  cus- 
tomer. Barkworth,  Ex  parte,  2  De  G.  &  J.  194 ; 
27  L,  J.,  Bk.  5  ;  4  Jur.,  N.  S.  647. 

Shares  deposited  by  Partner — Sabooqnent  Bank- 
mptey  of  Ilrm.] — M.,  senior  partner  of  M.  A;  L., 
was  owner  of  railway  shares,  which  he  had  de- 
posited with  a  bank  where  the  firm  had  a  joint 
account,  and  where  he  also  had  a  separate  account. 
The  deposit  was  accompanied  with  a  written 
memorandum  that  the  shares  were  to  be  held  as 
a  collateral  security  for  a  note  of  his  own  which 
had  been  discounted  by  the  bank,  or  for  any  other 
sum  or  sums  of  money  in  which  he  might  there- 
after  become  indebted  to  them;  and  he  em- 
powered the  bank  to  sell  the  shares  should  the 
note,  or  any  other  advance,  not  be  regularly  paid 
at  maturity.  The  shares  subsequently  became 
the  property  of  the  firm.  M.  &  L.  became  bank- 
rupt On  their  bankruptcy  there  was  a  large 
sum  due  from  them  to  the  bank,  which  was  un- 
secured : — Held,  that  the  bank  was  not  entitled 
to  hold  and  retain  the  shares  as  security  for  the 
debt  due  from  the  bankrupts  jointly.  IPKemta^ 
Ex  parte,  Mortimore,  In  re,  30  L.  J.,  Bk.  20  ; 
7  Jur.,  N.  S.  588  ;  9  W.  B.  490. 

Koto  paid  to  Bank— Death  of  Xaker  insol- 
Yont— Kew  Koto  by  Wife—Her  liability.] — 
A  banking  firm  advanced  money  to  A,  and  took 
a  note  for  such  advance,  which  was  signed  by  A. 
and  his  wife,  who  had  no  separate  property.  A. 
died  insolvent ;  nine  days  after  his  death,  one  of 
the  partners  in  the  bank  went  to  the  house  of  the 
widow,  takiiig  with  him  a  proper  stamp,  and 
asked  her  if  she  could  pay  any  money  on  account, 
and  on  her  answering  that  she  oould  not,  ob- 
tained her  signature  to  a  new  note  written  by 
himself  upon  the  stamp.  It  being  doubtful 
whether  the  widow  knew  that  she  was  not  liable 
upon  the  original  note  and  nothing  having  been 
mentioned  at  the  interview  concerning  her  non- 
liability : — Held,  that  the  note  so  obtained  was 
invalid.  Coward  v.  Hughes,  1  Eay  &  Johnson, 
443. 


When  note  made  jointly  byHnsbaad  and 


WifiB.] — ^But  where  a  woman,  with  separate 
estate,  joined  with  her  husband  in  a  note,  pay- 
able on  demand,  to  secure  the  balance  against 
him  at  his  bankers,  and  the  balance  continued 
against  him  till  his  death,  which  happened  seven 
years  afterwards,  and  after  that  event  she  signed 
a  note  for  the  unsecured  balance : — Held,  that 
the  foregoing  transaction  constituted  a  good 
consideration  for  the  latter  note.  La  Thmeke  ▼. 
La  Tffuche,  3  H.  &  C.  676  ;  34  L.  J.,  Ex.  85  ;  11 
Jur.,  K.  S.  271  ;  13  W.  B.  563  ;  11  L.  T.  773. 

Kogligonoo — Claim  of  Banker.]— Where  the 
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bankers  of  an  individaal  member  of  a  firm, 
knowing  that  the  firm  banked  elsewhere^  receiyed 
from  and  discounted  for  their  customer  biUs  of 
exchange,  purporting  to  be  drawn  and  indorsed 
by  the  firm,  and  also  indorsed  by  the  customer, 
the  signatures  of  the  firm  as  drawers  and  in- 
dorsers  and  of  the  customer  as  indorser,  as  well 
as  the  whole  of  the  bills  with  the  exception  of 
the  sigoatures  of  the  acceptors,  being  in  the 
customer*8  handwriting  : — Held,  that  £e  trans- 
action shewed  on  its  face  a  conyersion  by  the 
customer  of  partnership  property  to  his  own 
purposes  ;  and  that  the  bankers  had  been  guilty 
of  great  negligence  in  abstaining  from  inquiry  ; 
and  they  could  only  claim  as  against  the  cus- 
tomer's co-partners  so  far  as  the  customer  him- 
self might  haye  claimed  compensation  from  them 
in  respect  of  moneys  paid  by  him  out  of  his  pri- 
yate  account  for  partnership  purposes.  2W- 
Ungtan  DUtrict  JoifU  Stock  Banking  Company , 
Ex  parte.  Riches,  In  re,  4  De  G.,  J.  &  S.  581. 

Improper  Sale  of  Bondi — Xeasuro  of 
Damagof.] — ^A  banking  company  who  were 
mortgagees  of  Spanish  bonds,  employed  the  de- 
fendant to  raise  money  upon  them  by  deposit  in 
hia  own  name ;  the  party  with  whom  the  defen- 
dant deposited  them  called  on  the  defendant  for 
repayment,  and,  on  default,  sold  the  bonds,  with 
the  concurrence  of  the  defendant,  without  the 
knowledge  of  the  company,  and  paid  the  balance 
of  the  proceeds  to  the  defendant.  The  company 
was  afterwards  compelled  by  their  mortgagor  to 
replace  the  bonds  or  their  yalue : — Held,  that  the 
defendant  was  answerable  to  the  company  for 
the  market  price  of  the  bonds  at  the  time  of  the 
actual  sale,  and  that  he  was  not  answerable  for 
the  yalue  of  the  bonds  at  any  other  time. 
Gordon  y.  Pym,  3  Hare,  223« 

Sflbct  of  Security— Onus  of  Frool]— On  a 
question  of  eyidence  whether  a  security  was  in- 
tended to  coyer  a  particular  debt  (present  or 
futare)  or  the  balance  of  an  account  current,  the 
burden  of  proof  is  on  those  who  assert  that  it  was 
intended  to  secure  the  balance  of  the  account 
current.  Boyt,  In  re,  Eedee  y.  BoyM,  10  L,  R., 
Eq.  467 ;  39  L.  J.,  Ch.  655. 

Benefit  of  Seeuritios.] — By  the  Australian 
Act,  22  ft  23  Vict.  1859,  the  South  Australian 
Branch  of  the  National  Bank  of  Australia  is 
constituted  a  bank  of  issue,  with  all  such  powers 
as  are  usual  for  establishments  carrying  on  the 
business  of  banking ;  and  by  s.  7,  such  bank  is 
empowered  to  take  and  hold  for  reimbursement 
only,  not  for  profit,  freehold' and  leasehold  lands, 
houses,  &C.,  in  satisfoction  of  any  debt  due  to 
the  bank,  or  security  for  any  liability  previously 
incurred,  but  not  in  anticipation  of  such,  and  to 
sell  and  dispose  of  the  same ;  proyided,  that  it 
stmll  not  be  lawful  for  the  bank  to  adyance  or 
lend  money  upon  the  security  of  lands,  houses, 
&c  A.,  who  had  an  account  with  the  bank  in 
1861,  obtained  leaye  to  oyeidraw  to  the  extent 
of  10,0002.  on  the  security  of  the  deposit  of  title 
deeds  respecting  lands ;  haying,  noweyer,  in 
1866,  oyenirawn  to  an  amount  exceeding  13,000/., 
the  bank  brought  an  action  against  him  for  that 
amount,  and  recoyered  judgment,  but  agreed  not 
to  enforce  the  judgment  in  consideration  that 
the  title  deeds  so  deposited  were  to  remain  as 
security  for  the  money  due,  for  which  judgment 
was,  after  the  approaching  harvest,  to  be  signed, 


and  the  land  sold  for  the  Uquidatioa  of  such 
debt.  Judgment  was  accordingly  signed ;  but 
before  the  lands  were  sold  he  was  declared  in- 
solvent, and  the  bank,  under  the  provisions  of 
the  Colonial  Insolvent  Act  of  1860,  required  the 
assignees,  to  whom  the  title  deeds  were  delivered, 
to  sell  the  lands,  which  they  accordingly  did, 
and  paid  the  proceeds  of  the  sale  into  court.  To 
a  bill  filed  by  the  bank  against  the  assignees 
claiming  the  benefit  of  these  securities,  and  for 
the  proceeds  of  the  sale,  the  assignees  put  in  a 
general  demurrer » on  the  ground,  that  the  title 
deeds  were  deposited  for  future  advances  to  be 
made  by  the  bank  contrary  to  the  provisions  of 
the  act  of  1859  :— Held,  that  there  being  in  1866 
a  valid  subsisting  debt  between  the  bank  and  A., 
the  agreement  then  made  was  within  the  enab- 
ling part  of  the  7th  section  of  the  act,  and  the 
demurrer  overruled.  Natiojuil  Bankof  AuetraU 
aeia  v.  Cherry,  3  L.  R.,  P.  0.  299. 

Charge  on  Calls.]— A  company  being  in  want 
of  funds,  its  directors  obtained  an  advance  from 
the  company's  bankers,  for  which  they  gave 
their  promissory  notes,  and  passed  resolutions 
making  the  advance  a  charge  on  a  call  then 
made  and  on  one  made  a  few  months  previously. 
The  directors  were  called  upon  to  pay  and  paid 
the  balance  due  on  their  promissory  notes,  and 
they  also  advanced  other  moneys  for  the  benefit 
of  the  company  : — Held,  that  the  bankers  had 
obtaiaed  a  valid  charge  on  the  calls,  and  that 
the  directors  were  entitled  to  the  benefit  of  that 
chaige  as  well  for  what  they  had  paid  in  respect 
of  their  promissory  notes  as  for  what  they  had 
advanced  independently.  International  Life 
AMuranoe  Society,  In  re,  Gihhs,  Ex  parte,  10  L. 
R.,  Eq.  312  ;  39  L.  J.,  Ch.  667  ;  23  L.  T.  350 ; 
18  W.  R»  970. 

Xortgage.] — A  company  in  difficulties,  but 
not  in  the  immediate  prospect  of  winding-up, 
deposited  the  deeds  of  freehold  property  with 
their  bankers,  to  secure  their  current  account, 
then  largely  overdrawn.  They  afterwards  con- 
tinued to  draw  upon  their  account,  and  to  pay 
in  moneys  for  a  period  of  two  months  until  the 
bank  stopped  payment.  The  company  resolved 
upon  a  voluntary  winding-up  rather  more  than 
six  months  after  the  transaction : — Held,  that 
the  mortgage  was  valid.  Patent  File  Company, 
In  re,  Birmingham  Banking  Company,  Ex 
parte,  6  L.  R.,  Ch.  83  ;  40  L.  J.,  Ch.  190. 

A  banker  holding  securities  which  have  been 
deposited  with  him  by  way  of  equitable  mort- 
gage, must  deliver  up  the  securities  upon  being 
paid  the  amount  covered  by  the  deposit.  Adair, 
Ex  parte.  Chose,  In  re,  24  L.  T.  198. 

Trust  Xoney.] — ^A  trustee  laid  out  trust- 
money,  together  with  other  money  in  his  hands, 
upon  mortgage  in  his  own  name,  and  executed  a 
declaration  of  trust  as  to  so  much  of  the  mort- 
gage debt  as  represented  the  trust-money.  He 
afterwaoxls  deposited  the  mortgage  deed  with  his 
bankers  as  security  for  money  skdvanced  to  him, 
and  absconded.  In  the  absence  of  negligence  on 
the  part  of  the  cestui  que  trust,  the  deposit  of 
the  deed  passed  no  interest  in  the  trust  fund  to 
the  bankers.  Stackhouse  y«  Jersey  (^Oounteu), 
30  L.  J.,  Ch.  421. 

Debt  growing  Due.] — N.  arranged  with  a 
banking  company  that  all  his  acceptances  should 
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be  made  paynble  at  the  bank,  he  providing  the 
bank  with  approved  remittances  prior  to  the 
maturity  of  Biich  acceptances.  He  afterwards 
handed  to  the  bank  bills  drawn  bj  him  on  and 
accepted  by  a  third  party.  Before  these  bills 
arrived  at  maturity  he  mortgaged  to  the  bank  all 
remittances  in  caah,  bills,  or  produce  then  on 
their  way  to  him  from  Biarbadoes ;  and  it  was 
agreed  that  such  remittances  should  be  held  by 
the  bank  as  a  security  to  it  as  long  as  any  debt 
should  be  due  or  growing  due  from  him  to  the 
bank  under  the  existing  or  any  future  arrange- 
ment. The  bills  were  dishonoured  : — Held,  that 
the  contingent  liability  of  N.  in  respect  of  the 
bills  was  a  debt  growing  due  within  the  meaning 
of  the  security.  Merchants'  Bank  of  London  v. 
Maudy  19  W.  R.  667. 

Proving.] — A  banking  company  at  the  request 
of  A.,  a  speculator  in  cotton,  issued  a  letter  of 
credit  authorizing  J.,  a  merchant  at  Pemambuco, 
to  draw  upon  them  to  the  amount  of  10,0002., 
the  drafts  to  be  covered  by  bills  of  lading  of 
cotton,  to  be  addressed  to  the  company  by  the 
same  mail  which  should  bring  the  acceptances ; 
on  receipt  of  which  bills  the  company  eng^aged 
to  honour  the  draft.  A  similar  letter  of  credit 
for  17,000^  was  issued  to  J.  at  the  request  of  B., 
another  speculator  in  cotton.  J.  accordingly 
drew  drafts  under  the  first  letter  of  credit  to  the 
amount  of  9,690^  0«.  9</.,  and  under  the  second 
letter  of  credit  to  the  amount  of  13,0622.  lbs.  Id. 
The  first  set  was  accepted  by  the  banking  com- 
pany, which  received  the  corres{K)nding  bills  of 
lading.  The  second  set  was  not  presented  till 
after  the  baukiDg  company  had  stopped  payment, 
and  was  therefore  not  accepted.  The  first  set 
was  dishonoured : — Held,  that  the  cotton  repre- 
sented by  the  bills  of  lading  was  the  property  of 
the  banking  company,  and  that  J.  could  only 
prove  against  the  company  for  the  amount  of 
the  several  bills  after  deducting  the  value  of  the 
cotton  which  was  sold,  and  the  proceeds  received 
by  J.  Banner  v.  Johnston^  Barned's  Banking 
Company f  In  re^  6  L.  R,  H.  L.  157  ;  40  L.  J., 
Ch.  730  ;  24  L.  T.  642. 

Extent  of  Security.] — The  articles  of  associa- 
tion of  a  company  provided  that  all  securities 
made  on  behalf  of  the  company  should  be  sealed 
with  the  company's  seal,  signed  by  two  of  the 
directors  and  countersigned  by  the  secretary,  and 
when  so  sealed,  signed,  and  countersigned,  should 
be  valid  and  enforceable  against  the  company. 
The  company  requiring  accommodation  from 
their  bankers,  the  directors  passed  a  resolution, 
that  certain  title  deeds  should  be  deposited  with 
the  bankers  as  collaterial  security  for  bills  under 
discount,  and  the  deeds  were  deposited  accord- 
ingly. The  bankers  then  discounted  bills  directly 
for  the  company,  and  also  bills  for  third  persons 
on  which  the  company  was  liable,  and  the  com- 
pany being  afterwards  wound  up,  the  bankers 
sold  the  property  comprised  in  the  title  deeds 
for  a  sum  greater  than  would  cover  the  amount 
due  on  the  bills  directly  discounted,  but  less  than 
their  general  debt : — Held,  first,  that  the  deposit 
was  only  intended  as  a  security  for  bills  dis- 
counted directly  for  the  company.  General 
Provident  Assurance  Company j  In  re,  Natidmal 
Bank,  Ex  parte,  14  L.  R.,  Eq.  607  ;  41  L.  J.,  Ch. 
823  ;  27  L.  T.  433  ;  20  W.  R.  939. 

Held,  secondly,  that  the  bankers  not  being 
officers  of  the  company  had  not  imposed  upon 


them  the  duty  of  seeing  that  the  formalitieB 
required  by  the  articles  of  association  were  com- 
plied with  ;  and  that  the  equitable  mortgage  by 
deposit  was  valid,  although  these  formidities 
were  not  complied  with,  and  although  it  was 
not  r^stered  under  the  Companies  Act,  1862, 
s.  43.    Ih, 

Held,  thirdly,  that  the  bankers  bad,  as  mort- 
gagees, a  right  to  retain  as  against  the  liquida- 
tors of  the  company  the  balimce  which  would 
remain  in  their  hands  after  paying  the  amount 
due  on  the  bills  directly  discounted  for  the  com- 
pany, in  satisfaction  of  their  general  debt.    Ih. 

H.  &  Co.,  at  Manchester,  consigned  goods  for 
sale  to  L.  &  Co.,  at  Hong  Kong,  upon  the  terms 
that  the  proceeds  should  be  remitted  to  H.  k  Co. 
to  meet  the  acceptances  of  L.  &  Co.  L.  k,  Co. 
indorsed  the  bill  of  lading  for  consideration  to 
their  bankers,  and  on  the  arrival  of  the  goods 
they  were  delivered  to  the  bankers.  The  bill  of 
lading  omitted  the  words  **  or  order  of  assigns  :**— 
Held,  that  the  omission  of  these  words  did  not 
operate  as  notice  of  the  agreement  between  H.  9c 
Co.  and  L.  &  Co.,  and  that  the  bankers  had  a 
good  legal  and  equitable  title  to  the  goods. 
Henderson  4*  OO'  ^'  Comvtoir  SEseompte  de 
Paris,  6  L.  R.,  P.  C.  253  ;  42  L.  J.,  P.  C.  60 ;  29 
L.  T.  192  ;  21  W.  R.  873. 

A  wool  broker  gave  to  a  bank,  to  secure  an 
advance,  a  letter  of  hypothecation  on  certain 
wools,  promising  to  lodge  warehouse  warrants 
for  them  next  day.  The  bank  made  repeated 
application  for  the  warrants,  but  did  not  obtain 
them.  After  a  few  days,  the  broker  having  left 
his  house,  the  bankers  bv  pressure  obtained  the 
keys  of  his  warehouse,  where  the  wool  was  stored, 
and  took  possession.  Part  of  the  wool  had  be- 
longed to  a  customer  of  the  broker,  but  he  was 
under  advances  and  made  no  claim  : — Held,  that 
the  bank  acquired  a  valid  charge  on  the  wool 
under  the  provisions  of  the  Factors  Act,  6  &  7 
Vict.  c.  39.  North  Western  Bank,  Ex  parte, 
Slee,  In  re,  15  L.  R..  Kq.  69  ;  42  L.  J.,  Bk.  6  ;  27 
L.  T.  461  ;  21  W.  R.  69. 

In  leaving  his  house  the  broker  was,  as  it 
turned  out,  absconding : — ^Held,  that  the  bank 
had  no  notice  of  this.    Ih. 

By  an  instrument  under  seal  dated  the  2nd  of 
November,  a  customer  gave  to  his  bankers  a 
charge  on  the  premises  mentioned  in  the  schedule 
as  a  security  for  all  moneys  then  due  or  there- 
after to  become  due  from  him  to  them,  subject 
to  a  prior  mortgage  of  the  3rd  of  October  to  a 
building  society,  and  he  covenanted  to  execute  a 
legal  mortgage  when  required.  The  schedule 
described  the  property  as  **  three  leasehold  houses 
in  Coity  held  by  the  mortgagor  under  a  lease  of 
the  25th  of  September."  The  lease  of  the  2Sth 
of  September  in  fact  comprised  only  one  house. 
There  was  evidence  that  on  the  2nd  of  November 
the  bankers  agreed  to  make  further  advanoes  to 
the  customer,  upon  his  giving  them  satisfactory 
security  ;  that  he  then  offered  to  give  them  a 
charge  upon  three  leasehold  houses,  which  he 
pointed  out  to  the  manager ;  that  the  manaf^er 
agreed  to  accept  those  three  houses  as  security  ; 
and  that  the  d^  of  charge  was  then  drawn  up 
at  the  bank,  the  description  in  the  schedule  being 
inserted  from  the  customer's  instructions.  One 
only  of  the  three  houses  thus  pointed  out  wrs 
comprised  in  the  lease  of  the  25th  of  September, 
and  the  two  others  were  comprised  in  a  lease  of 
the  31st  of  December,  which,  as  well  as  the  lease 
of  the  25th  of  September,  was  subject  to  a  prior 
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mortgage  to  the  building  society : — Held,  that 
this  evidence  was  admissible,  and  that  the 
bankers  were  entitled  to  a  charge  on  the  two 
houses  comprised  in  the  lease  of  the  Slst  of 
December.  Boulter,  In  re,  Nettional  Provincial 
Bank  of  England y  Ex  parte,  4  Ch.  D.  241  ; 
46  L.  J.,  BJc.  11;  35  L,  T.  673;  26  W.  R 
100. 

Bankers  at  Lima  established  a  credit  agency 
with  the  General  Company  in  London,  and 
agreed  to  send  remittances  within  ninety  days 
to  cover  drafts.  The  Greneral  Company,  being 
in  difficulties,  obtained  an  advance  of  money 
from  the  Peruvian  Bank,  to  be  repaid  out  of 
expected  remittances  from  the  Lima  Bank,  to 
cover  biUs  then  current,  and  the  Peruvian  Bank 
employed  as  agents  to  receive  and  select  from 
the  expected  securities,  the  managing  director 
of  the  General  Company  and  their  own  managing 
director,  who  had  been,  two  years  previously, 
the  manager  of  the  General  Company,  and  was 
cognizant  of  and  party  to  the  arrangement  with 
the  Lima  Bank.  The  securities  were  selected  by 
and  handed  over  to  the  Peruvian  Bank  upon 
their  arrival,  and  the  following  day  the  General 
Company  stopped  payment  and  was  wound  up  : 
— ^Held,  that  the  Lima  Bank  had  no  title  to 
recover  the  securities  from  the  Peruvian  Bank. 
Banco  de  Lima  v.  AnglO' Peruvian  Bank,  8  Ch. 
D.  160 ;  38  L.  T.  130. 

A  merchant  in  London  obtained  from  his 
bankers  a  letter  of  credit  for  16,0002.  as  security ; 
the  merchant,  who  was  shipping  g^oods  to  S.  in 
Uruguay,  handed  to  the  bankers  the  shipping 
documents  and  bills  drawn  by  him  upon  and 
accepted  by  S.,  and  also  authorized  the  bankers 
to  realize  the  goods  in  case  of  a  deficiency. 
8ome  of  the  bilk  were  dishonoured  on  presenta- 
tion, and  on  the  bankers  threatening  to  sell  the 
goods,  the  merchant  handed  to  them  2,6002.  as 
collateral  security  for  payment  of  the  bills,  at 
the  same  time  asking  them  to  adopt  such  mea- 
sures for  the  settlement  of  the  business  as  were 
likely  to  cause  the  merchant  the  least  possible 
loss.  Subsequently  an  arrangement  was  made 
between  S.  and  the  bankers,  to  which  he  was  not 
a  party,  and  by  which  the  materials  were  to  be 
realized  by  the  bankers,  and  the  bills  to  be  given 
np  to  S.  The  value  of  the  materials  and  the 
2,5002.  did  not  together  amount  to  16,0002.  :— 
Held,-  that  the  merchant  was  not  entitled  to 
recover  from  the  bankers  the  2,5002.,  as  the 
cancellation  of  the  bills,  although  absolute  as  far 
as  the  right  to  sue  upon  them  was  concerned, 
did  not  take  away  their  right  to  retain  the  2,6002. 
nnder  their  contract  with  tne  merchant.  Yglesia^ 
V.  Mercantile  Bank  of  tke  Mirer  Plate,  3  C.  P. 
D.  330  ;  38  L.  T.  464  ;  26  W.  R.  464. 

Liability  for  Loss  or  Theft  of  SeonritlM— 
Dapoalt  for  Safe  Cnitody— Bank  not  reoeitring 
Crnnmiiiion.] — Securities  deposited  by  a  customer 
with  his  bankers  for  safe  keeping,  were  stolen  by 
a  clerk  of  the  bankers : — Held,  that  the  bankers 
were  not  liable  unless  the  loss  was  occasioned  by 
their  gross  negligence.  Giblin  v.  IP  Mullen^  2 
L.  B.,  P.  C.  317 ;  38  L.  J.,  P.  C.  26 ;  21  L.  T. 
214 ;  17  W.  B.  446. 

A  customer  deposited  with  his  bankers  a  box 
containing  securities,  of  which  he  kept  the  key. 
The  box  was  kept  in  a  strong  room  of  the  bank, 
where  the  manager's  i>ox  was,  containing  the 
■ecarities  of  the  bank.  Access  to  the  strong 
loom  wat  only  obtained  by  passing  through  a 


compartment  where  a  cashier  sat  by  day  and  a 
messenger  slept  by  night.  In  this  compartment 
was  a  door  leading  to  the  strong  room,  which 
room  had  two  iron  doors  opened  by  separate 
keys,  which  during  the  day  were  kept  by  the 
cashier  who  occupied  the  compartment.  This 
cashier  stole  the  securities.  The  bank  received 
no  consideration  for  taking  care  of  the  securi- 
ties of  their  customers : — Held,  that,  under  the 
circumstances,  there  was  no  evidence  of  negli- 
gence to  render  the  bank  liable  for  the  loss  of 
his  securities.    Ih. 

A  customer,  who  kept  an  account  with  a  banker, 
made  a  spenial  deposit  of  certain  bonds  for  safe 
keeping,  paying  nothing  for  the  privilege ;  the 
bonds  were  stolen  by  the  teller  of  the  bank,  who 
had  always  borne  a  good  character  : — Held,  first, 
that  the  bank  was  a  gratuitous  bailee,  and  as  such 
not  liable,  except  for  gross  negligence.  Scott  v. 
National  Bank  of  (Mester  Valley,  10  Canada 
L.  J.,  N.  S.  182. 

Held,  secondly,  that  neither  the  fact,  that  the 
bank  might  have  discovered  that  the  Utter  was 
dishonest,  by  a  more  frequent  or  accurate  exami- 
nation of  his  accounts,  nor  that  be  was  allowed 
to  keep  the  individufd  ledger,  which  was  the 
only  book  which  was  a  check  upon  him,  nor  that 
he  was  not  dismissed  when  it  was  discovered  that 
he  had  made  a  successful  speculation  in  stocks, 
was  such  negligence  as  to  render  the  bank 
liable.    lb. 

Held,  thirdly,  that  nothing  short  of  knowledge 
or  reasonable  grounds  of  suspicion  by  the  bank 
that  the  teller  was  unfit  to  be  appointed  or 
retained  would  render  the  bank  liable.    Jb, 


Boceitring  Conunisiion.]— An  owner  of 


railway  shares  in  two  companies  deposited  the 
certificates  for  safe  custody  with  a  banking  com- 
pany, who  undertook  to  receive  the  dividends 
f5r  a  small  commission.  On  receiving  the  certi- 
ficates from  the  railway  companies,  he  gave  his 
address  in  one  instance  at  the  office  of  the  bank, 
and  in  the  other  at  a  club.  The  manager  of  the 
bank,  who  had  the  key  of  the  safe  where  the 
certificates  were  kept,  fraudulently  sold  the 
shares,  and  forged  the  name  of  the  owner  to  the 
transfer.  The  companies  wrote  to  him  inform- 
ing him  of  the  transfers,  and  receiving,  in  one 
instance,  no  answer,  and  in  another  an  answer 
in  his  name  forged  by  the  manager,  registere<l 
the  transfer.  He  afterwards,  on  discovery  of 
the  fraud,  brought  suits  against  the  two  com- 
panies and  the  transferees  of  the  shares,  in  which 
he  recovered  the  shares,  but  the  court  gave  him 
no  costs.  The  banking  company  being  wound  up, 
he  claimed  to  prove  against  the  company  for  the 
amount  of  his  costs  in  the  suits  which  had  been 
occasioned  by  their  negligence  : — Held,  that  the 
banking  company  was  a  bailee  for  reward  of  the 
certificates,  and  that  they  had  been  guilty  of  cul- 
pable negligence  in  keeping  them, but  that  the  loss 
of  the  costs  was  too  remote  a  consequence  of  the 
negligence  of  the  company  for  them  to  be  held 
liable  for  it.  United  Service  Company,  In  re, 
Johniton,  Ex  parte,  6  L.  B.,  Ch.  212  ;  40  L.  J., 
Ch.  286  ;  24  L.  T.  116  ;  19  W.  B.  457.  Affirm- 
ing 9  L.  B.,  Eq.  181  ;  39  L.  J.,  Ch.  890. 

Allowing  LMomo  Tax  on  Xortgagot.]  — 
Bankera  cannot  refuse  to  allow  income  tax  to  a 
customer  upon  interest  accruing  on  a  mortgage 
security.    Moste  v.  Colt,  32  L.  J.,  Ch.  766. 
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Misappropriating  Beeurities.]— See  24  &  26 
Vict.  c.  86,  88.  76,  76,  and  Cbiminal  LAW. 

9.  Lien. 

General  Lion  of  Banker.] — The  Oriental  Bank 
kept  three  accounts  at  the  Agra  Bank,  namely, 
a  loan  account,  a  disoount  account,  and  a  general 
account.  They  from  time  to  time  receiyed  ad- 
vances from  the  Agra  Bank,  which  were  entered 
in  the  loan  account,  and  to  meet  which  they  de- 
posited securities  with  the  Agra  Bank.  In  the 
course  of  the  transactions  the  Oriental  Bank 
deposited  three  bills  of  exchange  with  the  Agra 
Bank,  accompanied  by  a  letter  stating  that  they 
proposed  to  draw  upon  them  for  10,600Z.,  but 
that  as  their  credit  would  not  afford  a  margin  to 
that  extent,  they  sent  these  bills  as  a  collateral 
security.  The  Oriental  Bank  became  insolvent 
and  was  wound  up  : — Held,  that  there  was 
nothing  in  the  course  of  dealing  or  in  the  tenns 
of  the  letter  to  exclude  the  general  rale  that  a 
banker  has  a  lien  on  the  securities  deposited  by  a 
customer  for  the  customer's  general  balance,  and 
that  the  btdance  of  the  loan  account  being  satis- 
lied,  the  Agra  Bank  might  retain  the  bills  for 
the  balance  of  the  general  account.  European 
Banky  In  re^  Agra  Banh^t  Claims  8  L.  R.,  Ch. 
41  ;  27  L.  T.  732  ;  21  W.  R.  46— L.  J.  Affirm- 
ing  20  W.  R.  937. 

Bankers  have  a  general  lien  on  all  securities 
deposited  with  them  as  bankers  by  a  customer, 
unless  there  be  an  express  contract  or  circum- 
stances that  shew  an  implied  contract  inconsis- 
tent with  the  lien: — Held,  that  the  bankers 
having  acquiesced  in  the  finding  of  the  first 
coart,  that  Uie  securities  deposited  with  them 
were  in  respect  of  specific  sums  and  not  on  the 
general  account,  and  not  having  objected  there- 
to in  their  grounds  of  appeal  to  the  Supreme 
Court,  were  precluded  from  raising  that  ques- 
tion in  appeal  to  the  Privy  Council.  London 
Chartered  Bank  of  Auttralia  v.  Whitej  4  App. 
Cas.  413  ;  48  L.  J.,  C.  P.  75. 

Simple  interest  only  should  be  allowed  on 
such  specific  amount,  as  to  a  mortgagee.    lb. 

Bankers  improperly  or  without  title  retaining 
moneys  overpaid  to  them  as  mortgagees  are 
chargeable  with  interest  thereon.    Ih, 

A  banking  company  incorporated  by  charter, 
which  contained  a  clause  declaring  that  it  should 
not  be  lawful  for  the  company  to  advance  money 
on  the  security  of  merchandise,  advanced  money 
on  the  &ith  of  receiving  as  security  a  preferen- 
tial lien  on  the  wool  of  an  ensuing  clip  to  be 
shorn  from  the  sheep  of  the  party  in  whose 
favour  the  advances  were  made,  but  who  was 
not  in  the  actual  possession  of  the  sheep,  though 
a  part  owner  of  the  sheep  and  the  agent  of  the 
other  owners  for  whose  benefit  the  advances 
had  been  made  : — Held,  in  an  action  of  trover 
by  the  company  on  such  agreement  giving  them 
a  preferable  lien,  that  it  was  maintainable,  and 
that  the  banking  company  was  entitled  to  re- 
cover for  the  value  of  the  wool  on  such  preferen- 
tial lien.  Ayers  v.  South  Atutralian  Banking 
Company,  3  L.  R.,  P.  C.  548  ;  40  L.  J.,  P.  C,  22 ; 
19  W.  R.  860  ;  7  Moore,  P.  C.  C,  N.  S.  432. 

Bankers  have  a  lien  upon  bills  or  notes  paid 
into  their  houses  for  the  balance  of  a  general 
account.    Jburdains  v.  Lefevre,  1  Esp.  66. 

A  easterner  lodges  bills  of  exchange  in  the 
hands  of  his  banker  generally,  and  when  the 
banker  advaaooB  money  to  him  he  applies  it  to  | 


the  discount  of  such  of  the  bills  as  happen  to  be 
nearest  in  value  to  the  sum  advanced,  but  with- 
out any  speciid  agreement  to  that  df ect :  this 
does  not  invalidate  the  banker's  general  lien 
upon  all  the  other  bills  in  his  hands,  but  he  may 
retain  them,  in  order  to  secure  the  payment  it 
his  general  balance.  BavU  v.  Bowsher,  6  T.  B. 
481. 

A  banker  has  a  lien  for  the  amount  of  his 
balance  upon  money  securities  paid  in  by  a 
customer  on  his  running  account.  Seott  v, 
Franklin,  16  East,  428. 

Stockbrokers  advancing  to  bankers,  their  cus- 
tomers, a  specific  loan  upon  specific  securities, 
have  thereon  not  only  a  specific  lien  in  respect 
of  such  loan,  but  also  a  general  lien  in  respect 
of  whatever  else  may  be  due  to  them  from  the 
bankers  on  account  of  their  general  business 
transactions ;  the  rule  in  such  cases  being  that 
the  general  lien  is  not  excluded  by  special  con- 
tract, unless  the  special  contract  be  inconsistent 
with  it.  Jonet  v.  Peppercorns,  Johns.  430  ;  28 
L.  J.,  Ch.  153  ;  5  Jur.,  N.  S.  140. 

The  circumstance  that  the  securities,  though 
treated  by  the  bankers  as  their  own,  belongol, 
in  fact,  to  third  parties,  if  not  known  to  the 
brokers  when  making  the  advance,  does  not 
affect  their  right  to  general  lien.    li. 

Bonds  payable  to  bearer,  and  passing  by  deli- 
very only,  were  deposited  with  bankers  for  safe 
custody,  and  the  bankers  afterwards  fraudulently 
deposited  them  with  their  brokers  as  a  security 
for  money  advanced,  and  became  bankrupt : — 
Held,  that  the  bonds  were  subject  to  the  general 
lien  of  the  brokers  for  all  money  advanced  by 
them  to  the  bankers^  and  not  merely  for  the 
advance  made  upon  Uie  security  of  those  parti- 
cular bonds.    Ih. 

A  banker  who  has  discounted  bills  for  a  cus-  • 
tomer,  or  accepted  bills  for  his  accommodation, 
has,  while  such  bills  remain  unpaid,  a  lien  on 
any  negotiable  securities  of  that  customer  which 
may  come  to  his  hands.  And  where,  taking  into 
account  the  bills  on  both  sides,  the  customer 
has  a  balance  in  his  favour  of  a  sum  not  equal 
to  the  amount  of  any  one  of  them,  this  surplus 
cannot  be  appropriated  to  any  one  of  the  bills 
in  reduction  of  the  claim  of  the  banker  suing  any 
of  the  parties  to  the  bill.  Bolland  v.  Bygrare, 
R.  &  M.  271. 

The  general  lien  of  bankers  is  part  of  the 
law  merchant,  and  is  to  be  judicially  noticed, 
like  the  negotiability  of  bills  of  exchange. 
Brandao  v.  BameU^  12  C.  &  F.  787  ;  3  C. 
B.  519. 

A  banker's  lien  does  not  arise  on  securities 
deposited  with  him  for  a  special  purpose,  as 
where  exchequer  bills  are  placed  in  his  hands  to 
get  interest  upon  them,  and  to  get  them  ex- 
chauged  for  new  bills  ;  such  a  special  purpose 
is  inconsistent  with  the  existence  of  a  general 
lien.    Ih, 

Where  a  person  who  is  in  reality  the  agent 
of  another  deposits  exchequer  bills  with  his  own 
bankers,  without  informing  them  whose  pro- 
perty these  bills  are,  the  bankers  may  be  held 
entitled  to  consider  these  bills  as  the  depositor's 
property,  and  to  hold  them  as  security  for  any 
money  due  to  them  from  him,  if  the  mode  of 
deposit,  or  the  circumstances  attending  it,  giv& 
them  a  lien  on  the  biUs  as  against  him.    Ih, 

A.  was  the  London  agent  of  B.,  a  Portuguese 
merchant,  and  in  that  character  purchased  ex- 
chequer bills  for  him,  received  interest  on  them, 
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and  at  proper  interrals  got  them  exchanged  for 
others.  He  acted  in  the  same  manner  for  seyeral 
other  foreign  customers.  A.  kept  an  account 
with  G.  as  his  banker,  and  at  C.'s  banking-house 
had  serend  tin  boxes,  in  which  he  deposited 
these  exchequer  bills,  and  of  which  he  kept  the 
keys.  One  day  A.  took  out  out  of  a  tin  box 
several  exchequer  bills,  which  he  deliyered  to  C, 
requesting  G.  to  get  the  interest  due  on  them, 
and  to  get  the  exchequer  bills  exchanged  for 
others  G.  did  so.  Before  A.  came  to  take 
back  the  exchequer  bills,  acceptances  of  his, 
beyond  the  amount  of  his  cash  credit  account, 
were  presented  at  G. 'shank, and  paid.  A.  after- 
wards became  a  bankrupt : — ^Held.  that  G.  had 
not  a  lien  on  the  exchequer  bills  in  nis  hands  for 
the  balance  due  to  hSn  on  A.'s  account,    lb, 

Oa  BeeuxitiM  generally.] — ^A  banker's  lien 
upon  all  securities  deposited  with  him  by  a  cus- 
tomer, and  received  by  him  bouA  fide,  is  not  af- 
fected by  any  equities  which  may  exist  between 
that  customer  and  a  third  party.  MUa  ▼.  Currier 
1  App.  Gas.  544  ;  45  L.  J.,  Bx.  414  ;  35  L.T.  414  ; 
S4  W.  B.  1049— H.  L. 

At  the  commencement  of  the  bankruptcy  of 
the  firm  of  A.  &  W.  there  were  standing  re- 
gistered in  the  name  of  A.  shares  in  a  bank, 
whose  articles  of  association  provided  that  all  the 
shares  of  every  shareholder  should  be  subject  to 
a  lien  in  favour  of  the  bank  for  any  debt  due  to 
the  bank  from  him  alone  or  jointly  with  any 
other  person.  The  shares  in  question,  which 
were  originally  the  private  property  of  A., 
became  partnership  assets  when  he  entered  into 
portneisiiip  with  W.,  but  the  bank  had  no  notice 
that  anyone  but  A.  was  interested  in  the  shares. 
The  bank  sought  to  prove  against  the  joint  estate 
of  the  firm  for  a  laige  debt  contracted  after  the 
shares  became  partnership  assets  : — Held,  that 
the  lien  of  the  bank  on  the  shares  was  a  security 
on  the  joint  estate,  and  that  the  bank  could  not 
prove  for  the  amount  of  their  debt  without  de- 
ducting the  value  of  the  shares.  Manchester  and 
CmtfUy  Bank,  Ex  parte,  CbUie,  In  re,  3  Gh. 
D.  481 ;  45  L.  J.,  Bk.  149  ;  35  L.  T.  23  ;24  W.B. 
1035-<J.A. 

Scrip  certificates,  by  which  it  was  certified 
thatf  after  the  payment  of  certain  instalments, 
^e  bearer  thereof  would  be  entitled  to  be  re- 
gistered as  the  holder  of  shares  in  a  banking 
company,  were  issued  to  the  plaintiff,  and  by 
him  deposited  with  a  stockbroker  for  the  purpose 
of  paying  the  instalments  remaining  due,  and 
dealing  with  such  certificates  as  the  plaintiff 
should  direct.  The  broker,  in  fraud  of  the  plain- 
tiff, and  without  his  authority,  deposited  the 
scrip  with  the  defendants  as  security  for  an 
amount  due  from  him,  the  broker,  to  the  de- 
£endanta  The  defendants  were  not  aware  of  the 
fraud.  It  was  proved  that  the  usage  among 
bankers,  discounters,  money  dealers,  and  on  the 
Stock  Exchange,  had  been  for  many  years  to 
tieat  such  scrip  certificates  as  negotiable  instru- 
ments transferable  by  mere  delivery  : — ^Held, 
that  the  defendants  were  entitled  to  the  scrip 
certificates  as  against  the  plaintiff,  first,  on  the 
ground  that  by  reason  of  the  usage  the  certifi- 
cates had  become  negotiable  instruments  trans- 
ferable by  mere  deliverr,  and,  secondly,  on  the 
ground  that  the  phuntiff,  by  depositing  with  his 
broker  instraments  purporting  to  be  transferable 
by  delivery  to  a  bond  fide  holder  for  value,  was 
estopped  from  denying  that  they  were  so  trans- 


ferable. Bumhall  v.  Metropolitan  Bank,  2  Q. 
B.  D.  194 ;  46  L.  J.,  Q.  B.  346  ;  36  L.  T.  240  ;  25 
W.  B.  366. 

S.  discounted  with  a  bank  bills  of  exchange 
drawn  against  goods  consigned  to  India,  handing 
over  the  bills  of  lading  as  security.  The  bank 
carried  a  part  of  the  discount  value  of  the  bills 
to  a  suspense  account  till  advice  of  the  payment 
of  the  bills,  to  form  a  margin  or  an  aaditional 
security  against  a  fall  in  price  of  the^^goods,  and 
gave  accountable  receipts  for  such  maigins.  S. 
deposited  three  of  such  receipts  with  a  party,  who 
gave  notice  to  the  bank.  The  bills  having  been 
duly  honoured  : — Held,  that  the  bank  was  en- 
titled to  a  lien  on  the  marginal  receipts  for  such 
sums  as  were  actuallv  due  and  payable  to  them 
by  S.  at  the  times  when  the  marginal  receipts  re- 
spectively became  payable,  in  respect  of  liabilities 
contracted  before  notice  of  the  deposit  was  re- 
ceived, but  not  to  a  lien  for  sums  not  actually 
due.  Jeffryet  v.  Agra  and  Masterman^s  Bank, 
2  L.  B.,  Eq.  674  ;  35  L.  J.,  Gh.  686  ;  14  W.  B. 

The  principle  established  in  Ex  parte  Waring 
(19  Ves.  345),  that  securities  held  by  a  banker 
against  his  acceptances  are  available  to  the  bill 
holders,  if  both  acceptor  and  drawer  are  in- 
solvent, does  not  apply  where  the  acceptor  or 
drawer  is  a  joint  stock  company  which  has  been 
ordered  to  be  wound  up,  unless  it  is  shewn  that 
the  company  is  actually  insolvent.  New  Zealand 
Banking  Cirporation,  In  re,  Hiekief  Ex  parte, 
4  L.  B.,  Eq.  226  ;  36  L.  J.,  Gh.  809  ;  16 
L.  T.  654. 

A  security  given  by  a  customer  to  his  bankers 
for  the  balance  **  which  shall  or  may  be  found 
due  on  the  balance  of  "  the  account  covers  the 
existing  balance  only,  and  is  not  a  continuing 
security  for  the  fioating  balance.  Medewe  or 
Meadows,  In  re,  26  Beav.  588 ;  28  L.  J.,  Gh. 
891  ;  5  Jur.,  N.  S.  421  ;  32  L.  T.,  0.  8.  252  ;  7 
W.  B.  319. 

On  Title  Deeds.]— A  company  deposited  title 
deeds  with  a  bank  as  collateral  security  for  bills 
under  discount.  At  the  time  the  company  was 
wound  up  it  was  indebted  to  the  bank  in  respect 
of  other  bills  than  those  actually  discajnted,  and 
the  securities  realised  more  than  was  sufficient 
to  cover  the  latter  bills  : — Held,  that  the  com- 
pany could  effect  a  mortgage  by  deposit  of  deeds 
without  complying  with  the  formalities  required 
by  its  articles  of  association  upon  the  execution 
of  mortgage  deeds  ;  that  the  bankers  were  not 
in  the  position  of  officers  of  the  company,  who 
are  bound  to  see  that  the  required  formalities 
were  complied  with,  and  that  the  bank  was 
entitled  to  hold  the  balance  of  the  proceeds 
upon  the  sale  of  the  securities,  to  meet  the 
whole  amount  due  to  it  by  the  company.  Gejie- 
ral  Provident  Assurance  Company,  In  re,  JVa- 
tional  Bank,  Ex  parte,  14  L.  B.,  Eq.  507  ;  41 
L.  J.,  Ch.  823  ;  27  L.  T.  433  ;  20  W.  B.  939. 

Title  deeds,  which  had  been  handed  by  the 
plaintiff  to  his  brother,  B.,  to  enable  the  latter 
to  borrow  600/.  from  H.  for  seven  days,  were 
deposited  by  B.  with  a  bank,  with  a  memo- 
randum purporting  to  be  signed  by  the  plaintiff, 
and  stating  that  the  deposit  was  made  in  con- 
sideration of  the  bank  lending  B.  1,000/.  for 
seven  days.  The  bank  made  him  no  loan  for 
seven  days,  but,  during  the  seven  days  next 
after  the  deposit,  they  allowed  him  to  draw  by 
cheques  to  an  amount  exceeding  900/«     Upon  a 
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bill  filed  hj  the  plaintiff  against  the  bank  for 
the  delivery  up  of  the  deeds,  on  the  grounds, 
first,  that  the  memorandum  of  deposit  was  a 
forgery ;  and  secondly,  that  the  bank  had  not 
lent  B.  1,0002.  for  seven  days  : — Held,  that  the 
question  of  forgery  was  one  for  a  jury  only,  but 
that,  assuming  the  memorandum  to  be  genuine, 
the  bank  had  no  right  to  retain  the  deeds,  inas- 
much as  they  had  not  fulfilled  the  condition  on 
which  the  deposit  was  made.  Burton  t.  Gray, 
8  lu  B.  Ch.  932  ;  43  L.  J.,  Ch.  229. 

A  bank  allowed  T.  &,  J.,  partners,  to  overdraw 
their  account,  having  good  security  from  deposit 
of  deeds  relating  to  separate  property  of  T. 
The  partners  pi'esented  their  petition,  and  the 
bank  voted  in  favour  of  resolutions  for  com- 
position, the  resolutions  saying  nothing  about 
their  security.  Afterwards,  in  accordance  with 
the  resolutions,  a  deed  was  executed,  and  this 
distinctly  reserved  to  the  bank  their  collateral 
security.  The  composition  was  paid  to  all  the 
creditors,  including  the  bank.  On  the  applica- 
tion of  T.,  the  county  court  judge  declared 
the  securities  forfeited,  and  directed  the  bank 
to  deliver  them  up  to  T. : — Held,  on  appeal,  that 
in  a  composition  the  county  court  judge  had  no 
jurisdiction  to  make  such  an  order,  and  that  the 
bank  was  entitled  to  retain  Hieir  securities. 
Manchester  and  Liverpool  D'mtrict  Banking 
Company^  Ex  parte,  lattltfr,  In  re,  18  L.  B., 
Eq.  249  ;  43  L.  J.,  Bank.  73  ;  30  L.  T.  339  ;  22 
W.  B.  667.  . 

But  a  banker  has  no  lien  on  muniments 
casually  left  in  his  banking-house  after  he  hds 
refused  to  advance  money  on  them  as  a  security. 
Lucas  V.  Borrien,  7  Taunt.  278  ;  1  Moore,  29. 

A  customer  deposited  with  his  bankers  a  deed 
of  conveyance,  including  two  distinct  properties, 
giving  to  them  at  the  same  time  a  memorandum 
pledging  one  ot  the  properties  as  a  security  for  a 
specific  sum  advanced,  and  also  for  his  general 
balance  : — ^Held,  that  as  the  deposit  of  the  deed 
of  conveyance  was  for  the  special  purpose  of 
giving  a  security  upon  one  property  only,  the 
bankers  could  claim  no  general  lien,  by  the 
custom  of  bankers,  on  the  other  property. 
Wylde  V.  Radford,  33  L.  J.,  Ch.  61  ;  9  Jur.,  N.  S. 
1169  ;  9  L.  T.  471  ;  12  W.  B.  38. 

A  conveyance  of  land  is  not  a  security  within 
the  custom  )vhich  gives  to  bankers  a  general 
lien  on  securities  deposited  by  their  customers. 
Ih, 

A  testator  died  indebted  to  his  bankers,. who 
held  as  a  security  title-deeds  of  his  estate.  His 
executrix  being  his  widow  was  empowered  by 
his  will  to  charge  his  real  estates  in  aid  of  his 
personal  estate.  She  drew  from  the  bank  on  the 
account  of  the  testator's  executors,  and  deposited 
other  title-deeds  of  the  testator's  estate  as  a 
further  security.  The  sums  thus  drawn  were 
misapplied  by  her : — Held,  that,  in  the  absence  of 
notice  of  any  breach  of  trust,  the  bank  was 
entitled  to  held  the  title-deeds  as  security  for 
the  moneys  advanced  to  the  executrix.  Farhall 
T.  Farhall,  7  L.  B.,  Bq.  286  ;  38  L.  J.,  Ch.  281. 


Loan  by  equitable  Xortgagee  after  Kotioe 


of  Contract  of  Sale.] — The  owner  of  land,  after 
depositing  the  title-deeds  with  a  bank  as  security 
for  all  sums  then  or  thereafter  to  become  due  on 
the  general  balance  of  his  account  with  the 
bank,  contracted  with  the  knowledge  of  the 
bank  to  sell  the  land  to  one  who  had  notice  of 
the  terms  of  the  deposit.    The  vendor  afterwards 


paid  into  his  own  account  at  the  bank,  sums 
which  in  the  whole  exceeded  the  debt  due  to  the 
bank  on  his  balance  at  the  time  of  the  contract 
of  sale,  so  that,  on  the  principle  of  Clayton's 
Case  (1  Mer.  686),  that  debt  was  discharged. 
The  bank,  without  giving  notice  to  the  purchaser, 
continued  the  account  and  made  fresh  advances 
to  the  vendor,  so  that  on  the  general  balance 
there  was  always  a  debt  to  the  bank.  The  pur- 
chaser, who  never  had  notice  of  the  fresh 
advances,  paid  the  purchase-money  by  instal- 
ments to  the  vendor  : — Held,  that  on  the  prin- 
ciple of  Hopkinson  v.  Bolt  (9  H.  L.  C.  514)  the 
bank  had  no  charge  on  the  land  as  against  the 
purchaser  for  the  fresh  advances.  London  and 
County  Banking  Company  v.  RatcUffe,  6  App. 
Cas.  722  ;  51  L.  J.,  Ch.  28  f  46  L.  T.  322  ;  30  W. 
B.  109— H.  L. 

Held,  also,  that  the  bank  had  no  charge  upon 
the  purchase-money.    Jh, 


Dnty  of  Pnrehaser  without  Hotiee.] — ^A 


purchaser  of  land,  with  notice  that  the  title 
deeds  have  been  deposited  with  a  bank  as  secu- 
rity for  the  general  balance  on  the  vendor's  pre- 
sent and  future  account,  is  not  bound  to  inquire 
whether  the  bank  has,  after  notice  of  the  pur- 
chase, made  fresh  advances.  The  burden  lies  on 
the  bank  advancing  on  the  security  of  the  unpaid 
vendor's  lien  to  give  the  purchaser  notice  that  it 
has  so  done  or  intends  to  to  do.    lb. 

Lien  on  Shares  of  Shareholders.] — By  the 
articles  of  association  of  a  bank,  the  bank 
would  have  a  lien  on  the  shares  of  a  shareholder 
for  all  moneys  due  to  the  bank  by  the  share- 
holder. The  bank  was  wound  up,  and  the  assets 
were  sold,  one  of  the  terms  being  that  certain 
shareholders  in  the  bank  should  be  paid  21.  per 
share : — Held,  that  the  bank  had,  on  the  money  so 
to  be  paid  to  a  shareholder,  a  lien  for  moneys  due 
to  the  bank  by  the  shareholder.  General 
Exchange  Bank,  In  re,  Lewis,  In  re,  6  L.  IL, 
Ch.  818  ;  40  L.  J.,  Ch.  429  ;  24  L.  T.  787  ;  19  W. 
B.  791. 

By  one  clause  of  a  deed  of  settlement  of  a 
colonial  banking  company,  the  directors  hid 
power  to  issue  shares  on  such  terms  as  they 
thought  expedient.  By  another  clause  the  com- 
pany was  to  have  a  lien  for  debts  due  to  the 
company  from  the  shareholders  upon  any  shares 
of  the  debtors.  The  directors  issued  shares  with 
powers  of  attorney  for  the  express  purpose  of 
enabling  the  persons  to  whom  they  were  issued 
to  remit  them  to  England,  and  to  deal  with  them 
as  negotiable  securities  or  as  money  payments : — 
Held,  that  no  lien  attached  to  the  shares  so 
issued.    Hunter  v.  Stewart,  4  De  G.,  F.  &  J.  168. 

Articles  of  association  of  a  banking  company 

grovided  that  the  bank  should  have  a  paramount 
en  on  the  shares  of  any  shareholder  for  all 
moneys  due  to  them  from  him,  and  that  they 
might  decline  to  register  any  transfer  whilst  the 
transferring  shareholder  was  indebted  to  them. 
A  shareholder  being  unable  to  meet  certain  biUs 
of  exchange  accepted  by  him  and  held  by  the 
bank,  the  bank  took  from  him  renewed  bills  for 
the  same  amount.  Before  the  renewed  bills 
arrived  at  maturity  the  shareholder  transferred 
his  shares,  but  the  bank  declined  to  register  the 
transfer  : — Held,  that  the  renewed  bills,  though 
they  suspended  the  remedy,  did  not  discharge 
the  antecedent  debt,  and  that  consequently  the 
bank  had  a  lien  on  the  shares  and  was  not  bound- 
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to  register  the  transfer.  London^  Birmingham 
and  South  Staffordshire  Hank,  In  re,  34  *L.  J., 
Ch.  418  ;  U  Jur.,  N.  S.  316  ;  12  L.  T.  45  ;  13  W. 
B.  446. 

A  deed  of  settlement  of  a  banking  company 
provided,  that  the  directors  should  have  a  lien 
on  the  shares  and  stock  of  every  shareholder  for 
debts  due  from  him  to  the  company,  and  that 
the  directors  might  cancel  and  declare  forfeited 
or  sell  the  shares  of  such  shareholder,  or  other- 
wise deal  with  the  same  as  the  case  might  re- 
quire, for  obtaining  payment  of  such  debts  : — 
Held,  that  the  bank  had  a  lien,  not  only  on  the 
shares,  but  also  on  the  dividends  of  a  shareholder 
who  had  overdrawn  bis  account.  Hague  v. 
Dandesan,  2  Ex.  741  ;  17  L.  J.,  Ex.  269. 


When  forming  Part  of  Tmst  Estate.]  — 


Trust  funds  were  invested  in  the  purchase  of 
transferable  shares  in  a  banking  company,  in  the 
name  of  one  of  the  trustees,  who  was  also  a 
holder  of  shares  in  his  own  right  in  the  com- 
pany, and  afterwards  made  various  sales  and 
purchases  of  shares  therein.  There  was  no  dis- 
tinguishing mark  by  which  the  shares  could  be 
traced,  the  same  being  in  the  nature  of  capital, 
expressed  by  quantity.  The  trustees  agreed  to 
asbign  some  of  the  shares  standing  in  his  name 
to  the  company  as  security  for  repayment  of  ad- 
vances which  had  been  made  to  him,  but  no 
transfer  was  made.  He  afterwards  became  bank- 
rupt, without  having  shares  sufficient  to  satisfy 
the  trusts  and  his  agreement  to  assign  : — Held, 
first,  that  the  company  had  no  lien  on  any  of  the 
shares  which  had  been  held  in  trust.  Murray 
V.  Pinkett,  12  C.  &  F.  764. 

Held,  secondly,  that,  although  the  shares  held 
in  trust  might  have  been  charged  by  sale  and  re- 
purchase, the  trustee  must  be  considered  as 
holding  for  the  purposes  of  the  trust  the  same 
number  of  shares,  out  of  a  larger  number  that 
were  standing  in  his  name  at  the  time  of  his 
bankruptcy.    lb. 

Held,  thirdly,  that,  as  no  shares  were  trans- 
ferred in  pursuance  of  the  agreement,  no  ques- 
tion as  to  whether  the  bank  directors  were  pur- 
chasers with  or  without  notice  could  arise,  and 
of  the  two  equities  for  the  cestuis  que  trustent  and 
for  the  bank,  the  former  must  be  preferred.     Jb. 

On  Cash  Balance  for  Diseonnt.]— A  banker 
who  has  discounted  bills  for  a  customer  has  no 
implied  lien  on  that  customer's  cash  balance 
daring  the  currency  of  the  bills.  Boater  v. 
Fnreign  and  Colonial  Gas  Company,  22  W.  R. 
740. 

On  Boxes  containing  Secnrities.] — Bankers 
have  no  general  lien  on  boxes  containing  secu- 
rities deposited  with  them  for  safe  custody. 
Anxi  a  customer,  who  had  deposited  such  boxes 
for  safe  custody,  having  become  lunatic,  and  his 
committee  having  been  appointed  : — Held,  that 
the  bankers  bad  no  right  to  retain  or  open  the 
boxes  as  against  the  committee.  Leese  v.  Martin, 
17  L.  K.,  Eq.  224  ;  43  L.  J.,  Ch.  193 ;  29  L.  T. 
742  ;  22  W.  R.  230. 

The  bankers  who  claimed  such  a  lien  having 
obtained  garnishee  orders  against  debtors  of  their 
lunatic  customer  through  information  obtained 
after  opening  the  boxes,  the  court  granted  an  in- 
junction to  prevent  them  from  enforcing  their 
^mishee  orders,  with  respect  to  the  securities  in 
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question,  but  refused  damages  for  the  opcniii.Lr  of 
the  boxes.    Tb. 

Xortgage  of  leasehold  Prendses.]— By  an 
indenture  dated  3rd  of  October,  1865,  a  ship- 
building yard  and  works  held  under  a  kase  for 
999  years  were  assigned  to  the  debtor,  to  hold 
as  to  the  leasehold  premises  for  the  residue  of 
the  term,  and  as  to  the  machinery  and  tenant's 
fixtures  absolutely.  The  recitals  stated  the  ]>ur- 
chase-money  to  be  2,000/.  for  the  leasehold 
premises  and  500/.  for  the  tenant's  fixtures. 
The  debtor  borrowed  the  purchase-money  from 
his  bankers,  and  deposited  with  thorn  as  security 
the  indentures  of  lease  and  assignment,  without 
any  memorandum.  He  afterwards  ere<tetl  ec.n- 
siderable  new  machinery,  ai*d  carried  on  )>usi- 
ness  on  the  premises  till  1876,  when  he  becaiii^ 
bankrupt,  having  incurred  a  further  debt  to  his 
bankers  : — Held,  first,  that  the  equitable  security 
created  by  the  deposit  did  not  comprise  tenant's 
fixtui-es.  Tweedy,  Ex  parte,  Trethoican,  In  re, 
5  Ch.  D.  559  ;  46  L.  J.,  Bk.  43  ;  36  L.  T.  70  ;  25 
W.  R.  399. 

Held,  secondly,  that  tenant's  fixtures  coul*! 
not  he  assigned  by  the  leaseholder  so  as  to  defeat 
the  claim  of  the  trustee,  except  by  coini)liaiice 
with  the  Bills  of  Sale  Act.     lb. 

When  leasehold  property  is  equitably  mort- 
gaged by  simple  depoj^it  of  deeds,  the  application 
as  to  trade  fixtures  of  the  Bills  of  Sale  Act  is  not 
excluded,    lb. 

A.,  in  whom  a  lease  was  vested,  dejiosited  it 
with  his  bankers  by  way  of  equitable  niortgnge. 
The  bankers  afterwards  received  notice,  as  the 
fact  was,  that  he  was  a  mere  trustee  of  the  lease- 
hold, but  they  subsequently  obtained  from  him  a 
formal  mortgage  of  the  legal  estate  : — Held,  that 
the  cestuiB  que  trustent  had  priority  over  the 
bankers.     Baillie  v.  M'Keican,  35  Beav.  177. 

Snbseqnent  Advances.] — Held,  also,  tliat  the 
equitable  mortgage  was  a  security  for  the 
bankers'  subsequent  advances  by  virtue  of  their 
general  lien  upon  the  deeds.  Tweedy,  Ex  parte, 
Trethowan,  In  re,  5  Ch.  D.  559  ;  46  L.  J.,  Bk. 
43  ;  36  L.  T.  70  ;  25  W.  R.  399. 

On  Goods  deposited  by  Guarantor.]— Gocxls 
were  deposited  with  bankers  on  behalf  of  A.,  a 
customer,  to  secure  an  advance  made  by  the 
bankers  to  B.,  on  the  guarantee  of  A.  This 
advance  was  made  and  repaid.  Afterwiirdw.  and 
while  the  goods  are  still  in  the  hands  of  the 
bankers,  B.  negotiates  with  them  for  another  losui. 
to  which  A.  is  not  proved  to  be  priv^-;  and  a 
second  ^oan  is  made  by  the  bankers  to  B.,  which 
A.  subsequently  repays.  Trover  being  brou<jht 
against  the  bankers,  they  pleaded  A.'s  lien: — 
Held,  that  the  second  advance  must  be  taken  to 
have  been  made  by  the  bankers  on  A.'s  credit,* 
and  that  the  plea"  was  supported  by  the  proof. 
O'Connor  v.  Majoribanks,  5  Scott,  N.  R.  394  ; 
4  M.  &  O.  435;  2  L.  J.,  C.  P.  161  ;  7  Jur.  834. 

On  SecnritieB  deposited  by  Building  Societies 
not  authorised  to  Borrow.] — ^A  building  society 
not  authorized  to  borrow  money  from  time  to 
time  overdrew  their  banking  account,  and  de- 
posited deeds  and  other  documents  with  the  bank 
as  security  for  the  overdraft,  it  being  agreed  that 
the  amount  overdrawn  should  never  exceed 
25,000/.  A  portion  of  this  overdraft  was  applied 
in  the  necessary  payments  of  the  society.    Tho 
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society  was  subsequently  wound  up  by  order  of 
the  court: — Held,  that  the  bankers  had  a  lien 
upon  the  deeds  in  their  possession  for  such  part 
only  of  the  overdrafts  as  had  been  so  applied  in 
necessary  pa3rments,  and  had  not  been  covered 
by  subsequent  payments  into  the  bank,  all  of 
which  must  be  appropriated  to  reduce  such  lien, 
and  an  account  was  ordered  upon  that  footing 
from  the  date  when  the  balance  last  turned 
against  the  society,  and  so  continued.  Black' 
bum  Bemjit  Building  Society  (^Liquidator)  v. 
Cunliffe,  22  Ch.  D.  61 ;  31  W.  R.  98— C.  A. 

-Payments  to  Banken  dnring  Winding-up 


Frooeedingf.] — The  bankers  had,  between  the 
date  of  the  presentation  of  the  winding-up  pe- 
tition and  the  winding-up  order,  received  pay- 
ments from  certain  borrowing  members  and 
delivered  up  to  them  their  securities  : — Held, 
that  the  bankers  must  account  to  the  society  for 
the  sums  so  received  by  them.    Ih. 

On  Moneyi  in  the  Hands  of  Trniteei— Tmsteei 
authorised  by  Cestui  que  trust  to  pay  Moneys  to 
Bank.] — A  cestui  que  trust,  entitled  to  moneys 
payable  out  of  a  fund  in  the  hands  of  trustees,  was 
indebted  to  his  bankers  in  a  large  amount,  by 
which  his  account  was  overdrawn,  and,  in  con- 
sideration of  not  being  pressed  t<>~  reduce  this 
amount,  he  agreed  to  give  the  bankers  a  lien  on 
the  moneys  coming  to  him  out  of  the  trust  fund. 
He  thereupon  addressed  a  note  to  one  of  the 
trustees,  requesting  and  authorizing  the  trustee 
to  pay  to  the  credit  of  the  account  of  the  cestui 
que  trust  at  the  bank  the  moneys  payable  to  him 
out  of  the  trust  fund.  The  trustee  was  apprized 
of  the  arrangement  between  the  parties  : — Held, 
on  the  cestui  que  trust  becoming  bankrupt,  that 
the  bank  had  a  good  lien,  and  that  the  authority 
given  by  the  note  was  not  countermandable. 
Steward,  Ex  parte,  3  Mont.,  D.  &  D.  265. 

Of  London  Bank  on  Bills  paid  them  by  Country 

Bank.] — Where  a  country  banker  has  short  bills 
of  his  customer  in  his  possession,  and  sends  them 
to  his  London  bankers,  and  becomes  bankrupt, 
the  short  bills  remaining  in  that  condition  con- 
tinue the  property  of  the  holder  ;  but  the  London 
bankers  acquire  a  lien  on  the  bills,  and  they  are 
a  security  to  them  for  the  general  balance  due 
to  them  from  the  country  banker.  The  assets 
available  to  the  London  bankers  must  be  mar- 
shalled, and  the  residue,  after  satisfying  the 
London  bankers*  lien,  is  payable  among  the  short 
bill  holders  equally.  Froggatt,  Ex  parte,  3  Mont., 
D.  &  D.  322 ;  7  Jur.  910.  See  Barkworth,  Ex 
parte,  2  De  G.  &  J.  194  ;  27  L.  J.,  Bk.  5. 

.  Aceeptanoes  of  Customer  gfiven  to  Bank  to  meet 
Aoeeptances  of  Bank  —  Insolvenoy  of  Bank — 
Bights  of  Holders  of  Customer's  Acceptances.] — 

B.  was  in  the  habit  of  drawing  bills  on  H.  &  Co., 
bankers,  and  of  remitting  bills  to  them  to  an 
amount  fully  sufficient  to  meet  their  acceptances. 
H.  &  Co.  became  bankrupt.  At  that  time  there 
were  in  the  hands  of  holders  for  value  undue 
bills  to  a  large  amount  drawn  by  B.  upon  H.  & 
Co.,  and  accepted  by  them  ;  but  H.  k  Co.  had 
misappropriated  the  greater  part  of  the  bills  re- 
mitted, to  meet  them: — Held,  that  B.  could  not 
claim  to  have  returned  to  him  such  of  the  re- 
mitted bills  as  remained  in  the  hands  of  H.  &  Co. 
at  the  time  of  their  bankruptcy,  but  that  they 
must  be  applied  so  far  as  they  would  extend  in 


payment  of  the  bills  accepted  by  H.  k  Co.  Car- 
rick,  Ex  parte,  2  De  G.  &  J.  208. 

On  Partner's  Separate  Aocount  for  Debt  due 
from  Firm.] — Bankers  have  no  lien  on  the  deposit 
of  a  partner  on  his  separate  account  for  a  balance 
due  to  the  bank  from  a  firm.  Watts  v.  Christie, 
11  Beav.  546 ;  18  L.  J.,  Ch.  173  ;  13  Jur.  244, 
845. 

A  partner  continued  with  the  bankers  of  his 
firm,  who  were  also  his  private  bankers,  a  deposit 
of  the  certificates  of  railway  shares  which  he  had 
originally  purchased  in  his  own  name ;  with  a 
memorandum  to  the  effect  that  the  object  of  the 
deposit  was  to  secure  sums  of  money  due  on  pro- 
missory notes  of  the  partner  discounted  by  the 
bankers,  and  any  future  sums  in  which  he  might 
become  indebted  to  them.  The  firm,  as  between 
themselves  and  the  partner,  had  previously  to 
the  date  of  the  memorandum  adopted  the  pur- 
chase of  the  shares.  The  moneys  raised  by  the 
discount  were  employed  for  the  purpose  of  the 
firm,  who  made  to  the  bankers  payments  on 
account  of  the  money  due  on  the  promissory 
notes.  On  the  firm  becoming  bankrupts,  with  a 
large  balance  due  from  them  on  their  partnership 
account  with  the  bankers,  and  a  smaller  balance 
due  from  the  partner  on  his  separate  account ; — 
Held,  that  neither  the  above  state  of  circum- 
stances, nor  the  general  lien  of  the  bankers, 
entitled  them  to  hold  the  shares  as  a  security  for 
the  balance  due  from  the  firm.  M^Kmna,  Kr 
jmrte,  Laurence,  In  re,  3  De  Q.,  F,  &  J.  (529 ; 
30  L.  J.,  N.  S.,  Bk.  20. 

Charge  on  Negotiable  Instrument  Stolen.] — 
A  bank  advanced  moneys  to  a  customer  upon 
promissory  notes,  on  the  back  of  each  of  which 
he  placed  an  indorsement  by  which  he  charged 
all  his  property,  shares,  or  securities,  which  then 
were,  or  which  might  be,  at  any  time  prior  to  the 
payment  of  the  note,  "  in  the  j)osscssion  or  power 
of  the  holder  thereof  for  the  time  being,"  with 
the  payment  of  the  promissory  note,  and  interest. 
After  several  such  transactions  had  taken  place, 
the  customer  obtained  an  advance  upon  a  French 
bond,  payable  to  bearer  and  transferable  by  de- 
livery, and  he  subsequently  handed  the  bank 
another  French  bond,  and  requested  that  both 
might  be  sold  on  his  account.  On  the  latter 
occasion  he  obtained  no  advance  of  money.  On 
the  bonds  being  sent  to  the  bank's  brokers  for 
sale  it  was  discovered  for  the  fiist  time  that  both 
had  been  stolen : — Held,  that  as  to  the  first  bond, 
the  bank  had  a  charge  upon  it,  since  an  advance 
had  been  obtained  upon  it,  but  that,  as  to  the 
second  bond,  there  was  no  such  charge,  since  no 
advance  having  been  made  upon  it,  there  coiild 
be  no  charge  otherwise  than  by  virtue  of  the 
charge  endorsed  upon  the  promissory  note,  which 
did  not  apply  to  the  case,  because  it  could  only 
apply  to  property  of  the  drawer  of  the  note 
placed  in  the  possession  or  power  of  the  holder 
for  a  purpose  not  inconsistent  with  an  assertion 
of  such  a  charge,  and  the  bond  in  question  was 
not  so  situated.  Symons  v.  Mulkem,  46  L.  T. 
763  ;  30  W.  R.  875. 

Lien  of  Army  Agents  for  Balance  due  to  them.  ] 

— K.,  an  officer  in  the  army,  mortgaged  to  K,  to 
secure  5,000^.,  all  moneys  which  should  be  re- 
alized by  sale  of  his  commission.  In  December, 
1877,  K.  obtained  leave  to  retire  from  the  army, 
and  his  commission  was  valued  at  3,000^.,  whi<^ 


645 


BANKERS    AND    BANKING    COMPANIES. 


646 


OQ  the  6th  of  December.  1877,  was  paid  by  the 
Pa\TnavSteT-Geiieral  to  C  &  (\>..  the  amiy  aj^'nts 
of  the  re^ment,  and  was  carried  to  the  deixeit 
acoimt  kept  by  C.  &  Co.  with  the  Army  Pur- 
cha.se  Commissioners,  there  to  remain  till  K/s 
retirement  was  gazetted.  K.  kept  an  account 
current  with  0.  6c  Co.  as  his  bankers,  which  was 
overdrawn  to  the  amoant  of  6A71.  K/s  retire- 
ment was  gazetted  on  the  evening  of  the  18th  of 
December,  and  as  soon  as  C.  &  Co.*s  office  opened 
on  the  19th,  R.  gave  them  notice  of  his  security. 
R.  having  claimed  payment  of  the  3.000^.,  C.  & 
Co,  claimed  to  retain  out  of  it  the  647/. : — Held,  by 
Bacon,  V.-C,  that  C.  k  Co.  received  the  3,000?. 
as  E.'s  bankers,  and  had  a  banker's  lien  upon  it 
for  the  balance  due  to  them,  and  were,  thereforc, 
entitled  to  retain  the  647/. : — Held,  on  appeal, 
that  as  soon  as  K.'s  retirement  was  gazetted 
the  3,000/.  became  money  had  and  received  by 
C  &,  Co.  for  his  use,  and  for  which  he  could 
have  brought  an  action  at  law^ ;  that  they  had 
a  right  to  set  off  the  balance  due  to  them 
.  against  this  demand ;  that  this  set-off  was 
equally  available  against  R.,  of  whose  security 
C.  &  Co.  had  no  notice  until  after  their  right 
to  set  off  had  arisen  ;  and  that,  therefore,  inde- 
pendently of  any  question  of  banker's  lien,  C.  k 
Co.  were  entitled  to  retain  the  647/.  Rowhnrghe 
V.  Cox,  117  Ch.  D.  520  ;  50  L.  J.,  Ch.  772  ;  46  L. 
T.  225  ;  30  W.  R.  74— C.  A. 

Handing  0T6r  Seevritidi  not  a  Frandolent  Pre- 
ference.]— Bankers  agreed  to  allow  their  cus- 
tomer W.  to  overdraw  his  account  to  the  extent 
of  1,800/.  upon  his  brother,  father,  and  the  bank 
manager  becoming  sureties  for  him  to  that  amount. 
W.'s  overdraft  exceeded  2,400/.,  and  the  bankers 
repeatedly  pressed  him  to  reduce  his  account 
within  the  limits  of  their  security.  Subsequently 
the  manager,  at  an  interview  with  W.,  who  said 
*'  he  was  ^t,"  pressed  him  to  square  his  account, 
whereupon  he  handed  to  the  manager  2,460/.  in 
cheques  and  bills,  against  which  he  had  drawn 
largely.  The  same  evening  the  manager  wrote 
to  W.  that  the  bank  would  not  honour  any  more 
of  his  cheques.  W.  filed  a  liquidation  petition 
within  a  week  after  this  interview,  and  the 
creditors  having  resolved  upon  a  liquidation  by 
arrangement,  the  trustee  claimed  repayment  of 
the  2,460/.  upon  the  ground  that  the  delivery 
of  the  cheques  and  bills  constituted  a  fraudulent 
preference  and  an  act  of  bankruptcy : — ^Held,  in 
the  absence  of  evidence  to  shew  that  the  payment 
was  made  with  a  view  to  release  the  sureties,  or 
otherwise  than  in  the  ordinary  course  of  a  current 
account,  the  general  lien  of  the  bankers  attached 
for  their  benefit ;  and  that  the  payment  was 
neither  a  fraudulent  preference  within  s.  92,  nor 
an  act  of  bankruptcy  within  s.  6  of  the  Bank- 
ruptcy Act,  1869.  Carlule  BanhiTig  Campany, 
Ex  parte,  WeUUm,  In  re,  36  L.  T.  522.  See  S,  61, 
on  appeal,  5  Ch.  D.  882. 

Votice  to  aibot  Lien.]— In  a  suit  which  had 
been  registered  as  a  lis  pendens,  a  decree  was 
made  for  the  administration  of  a  testator's  estate. 
The  executrix  subsequently  deposited  an  asset  of 
the  testator  with  a  bank  as  security  for  advances. 
The  bank  had  not  actual  notice  of  the  suit : — 
Held,  that  the  registration  of  the  suit  as  a  lis 
pendens  was  not  notice  to  the  bank  of  the  decree 
for  administration  which  prevented  the  executrix 
from  dealing  with  the  assets,  and  that  the  bank 
obtained  a  lien  on  the  property  deposited.  Berry 


!  v.  Gihhonn,  8  L.  R.,  Ch.  747  ;  12  L.  J.,  Ch.  89  ; 
29  L.  T.  88  ;  21  W.  U.  754. 

A  customer  deposited  the  title-deeds  of  an 
estate  with  his  bankers,  and  signed  a  memorandum 
charging  the  estate  with  payment  of  a  sum  due 
fi-om  him  to  them.  He  afterwards  married,  and 
in  consideration  of  such  marriage  he  settled  the 
estate  by  articles,  and  shortly  after  marriage 
executes!  a  settlement  conveying  the  legal  estate 
to  a  trustee.  During  the  negotiations  he  told  the 
lady's  solicitor  that  he  was  entitled  to  the  estate 
free  from  incumbrances,  and  that  the  deeds  were 
at  his  bank  for  safe  custody : — Held,  that  the 
solicitor  ought  to  have  inquired  of  the  bankers 
whether  they  had  a  charge  ui)on  the  deeds,  and 
that,  as  he  omitted  to  do  so,  all  persons  claiming 
under  the  settlement  were  fixed  with  construc- 
tive notice  of  the  charge.  Maxfield  v.  Burton, 
17  L.  R.,  Eq.  16  ;  43  L.  J.,  Uh.  46  ;  29  L.  T.  571  ; 
22  W.  R.  148. 

B.  and  C.  carried  on  buaines-s  together  in  part- 
nership, under  articles  by  which  the  real  estate 
upon  which  their  business  was  carried  on,  and  of 
which  they  were  seised  as  tenants  in  common  in 
fee,  was  made  partnership  assets.  B.,  to  secure  a 
separate  debt,  mortgaged  his  moiety  of  the  estate 
to  bankers,  who  were  aware  when  they  took  the 
mortgage  that  the  premises  were  in  the  occupation 
of  the  partners,  and  that  they  carried  on  their 
business  thereon.  B.  absconded,  leaving  partner- 
ship debts  which  C.  was  obliged  to  pay  : — Held, 
that  the  bankers  had  constructive  notice  that  the 
property  belonged  to  the  partnership,  and  that  C. 
was  entitled  to  be  paid  out  of  the  property  what 
was  due  to  him  from  the  partnership  in  priority 
to  the  bankers'  claim  under  their  mortgage. 
(^vofiuler  V.  Bulteel,  9  L.  R.,  Ch.  79  ;  43  L.  J., 
Ch.  370  ;  29  L.  T.  710  ;  22  W.  R,  177.  Revers- 
ing 28  L.  T.  620  ;  21  W.  R.  647. 

The  directors  and  secretary  of  a  company  joined 
in  depositing  the  certificates  of  shares  belonging  to 
them  with  a  bank,  as  a  security  for  money  ad- 
vanced : — Held,  that  this  transaction  amounted 
to  a  sufficient  notice  to  the  company  of  an  equit- 
able assignment  of  the  shares  belonging  to  the 
secretary,  so  as  to  support  the  title  of  the  equit- 
able mortgagee  against  his  assignees  in  bank- 
ruptey.  Stewart,  Ex  parte.  Shelly,  In  re,  24 
L.  J.,  Bk.  6 ;  11  Jur.,  N.  S.  25  ;  11  L.  T.  554  ; 
13  W.  R.  356. 


10.  Recbiving  Dividbkds. 

By  Power  of  Attorney— Payment  by  Bank  to 
Creditor  of  Payee.] — C.  and  M.,  since  deceased, 
holders  of  stock  as  trustees,  had  given  a  power 
of  attorney  to  bankers,  to  receive  the  dividends 
and  pay  them  to  the  cestui  que  trust,  a  married 
woman.  She  had  given  them  directions  to  pay 
the  dividends,  when  received,  to  S.,  who  had  lent 
money  to  her  and  her  husband.  Subsequently, 
however,  she  wrote  to  the  bankers  that  in  con- 
sequence of  the  death  of  one  of  the  trustees  she 
had  been  obliged  to  have  a  new  power  of  attorney 
made  to  receive  her  own  dividends,  and  that  she 
would  not  trouble  them  any  longer  to  receive 
them.  No  new  power  of  attorney  was  in  feet 
made.  After  this  letter  the  bankers  received  a 
dividend,  and  paid  it  over  to  S. : — Held,  that  an 
action  by  C.  ag&iust  the  bankers  for  not  paying 
the  dividend  to  the  cestui  que  trust  could  not  be 
sustained,  as  her  letter  did  not  amount  to  a  revo- 
cation of  the  direction  to  pay  S.  Clarke  v.  La/urie, 
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2<;  L.  J..  Ex.  317  ;  3  Jur.,  N.  S.  647  ;  1  H.  t  X. 
52— Kx.  Ch. 

Entered  in  Boelcs  ae  SeeeiTed— Stoek  Beld  by 
Partner  in  Bank  bj  Forged  Pewen  of  Attorney,  j 
—  Stock  waa  vested  in  trustees,  to  pay  the  divi- 
(I<*;u]s  to  A.  during  his  life,  aud  after  his  death, 
for  his  wife  and  children.  M.  ic  Co.  were  the 
bankers  of  the  trustees,  and  employed  by  them 
to  receive  the  dividends.  During  the  life  of  A. 
the  dividends  were  regularly  carried  to  his  ac- 
count in  the  books  of  the  firm,  and  drawn  for 
and  received  by  him.  A.  died  on  the  23rd  of 
January,  1824,  and  on  his  death  a  new  account 
was  o)>ened  with  the  trustees  in  the  books  of  the 
Ixiiikera ;  and  in  that  account  credit  was  given 
to  the  trustees  for  dividends,  as  received  in  April 
and  July,  1824,  and  the  trustees  were  debited 
with  several  sums  paid  by  cheques  drawn  upon 
the  house,  on  the  presumption  that  the  dividends 
had  been  actually  received.  In  point  of  fact, 
these  dividends  had  not  been  received  by  M.  A: 
Co. ;  F.,  a  partner  in  that  house,  having,  in  the 
lifetime  of  A.,  sold  and  transferred  the  stock,  by 
means  of  forged  powers  of  attorney.  F.  con- 
ti  nued  after  this  transfer  to  enter  in  the  day-book 
of  M.  &  Co.  the  amounts  of  the  half-yearly  divi- 
dends, on  the  days  when  they  would  have  become 
due,  as  if  he  had  duly  received  the  same  at  the 
Bank  of  England,  which  amounts  were  in  the 
course  of  business  regularly  posted  from  such 
day-bcx)k  to  the  credit  of  the  trustees  by  the 
clerks  of  M.  &  Co.  Commissions  of  bankrupt 
issued  against  M.  k  Co.  in  September  and 
Octo})or,  1824  :— Held,  that  at  the  date  of  those 
commif-sions  they  were  not  indebted  to  the  trus- 
tees for  the  balance  of  the  dividends  appearing 
by  the  books  to  have  been  received.  Hume  v. 
JioUand,  1  C.  &  M.  130  ;  2  Tyr.  575 ;  R.  &  M. 
371. 

Evidence  aa  to  Eeceipt.]— Held,  also,  that 
although  the  entries  in  the  books,  coupled  with 
the  pQ3'ments  on  account  of  the  supposed  divi- 
dends, were  primA  facie  evidence  against  the 
firm  that  they  had  received  the  dividends  to  the 
use  of  the  trustees  ;  yet,  that  inasmuch  as  the 
t  raiisfcr  under  the  forged  [)ower8  was  absolutely 
void,  the  property  in  the  stock  and  dividends  due 
thereon  remained  in  the  trustees ;  and  that,  as 
they  were  entitled  to  receive  the  dividends  at  the 
Bank  of  England,  they  could  not  treat  those 
dividends  as  money  had  and  received  to  their 
use  by  the  bankers,  although  the  bankers  might 
be  lial)lc  to  an  action  for  deceit,  in  which  damages 
might  l)e  recovered  in  proportion  to  theinjurj^ 
arising  from  their  untrue  representation  that 
they  had  received  the  dividends  for  the  use  of 
the  trnsteos.     lb. 


11.  Investing  Moneys. 

Where  a  partner  in  a  banking-house  undertook 
to  invest  a  sum  of  money  on  good  security  for  a 
customer  of  the  firm,  and  such  i)er8on  was  in- 
duced, from  the  belief  that  she  was  dealing  with 
him  as  a  partner,  to  advance  the  money,  and  the 
representations  of  the  partner  proved  to  be 
fraudulent  r—Held,  that  in  the  absence  of  evi- 
dence of  notice  to  the  other  partners,  they  could 
not  be  made  liable  for  such  a  transaction. 
lilsliop  v.  Jersey  QCnuntcsji),  2  Drew.  143  ;  2  Eq. 
B.  bio  ;  23  L.  J.;  Ch.  483  ;  18  Jur,  765. 


It  is  not  part  of  the  busine»^*i  of  banken  to 
invest  money  generally  for  their  customerB.    Ih, 

12.  Effect  op  Bank  Stopping  Payment. 

Money   Paid  to   Credit  of  another   Fenei, 

oonditumally — Who  takea  the  Siak.] — Payment 

of  money  into  a  banking-house  to  be  placed  to 

I  the  credit  of  another,  upon  a  condition,  the 

I  money  in  the  meantime  to  stand  in  the  bankeib* 

I  books  in  the  name  of  the  party  paying  it  in ;  it 

is  at  his  risk,  and  the  loss  is  his,  if  the  bankers 

fail  before  the  condition  is  complied  witlu  though 

the  other  party  had  written  to  desire  it  to  be 

paid  in  generally.     CoUey  v.  iShi^rt,  Coop.  C.  C. 

148. 

A  landowner  agreed  to  sell  his  land  to  a  com- 
pany, and  the  company,  requiring  immediate 
|X)sses8ion  of  it,  offered  to  deposit  the  purchase- 
money  in  a  bank  in  the  names  of  the  vendor  and 
the  chairman  of  the  company,  pending  the 
investigation  of  the  title.  The  vendor  assented 
to  the  deposit  being  made,  but  in  a  different 
bank,  and  stipulated  also  that  he  should  be  paid 
bl.  per  cent,  interest  from  the  time  possession 
was  given.  The  deposit  was  accordingly  made, 
and  possession  taken  by  the  company.  Before 
the  conveyance  was  completed  the  banker  with 
whom  the  money  stood  became  bankrupt,  and 
most  of  it  was  lost : — Held,  that  the  loes  must  be 
borne  by  the  vendor,  the  deposit,  having  l>een 
made  and  accepted  as  payment,  and  not  merely 
as  security.  «*#.  Panl  v.  Birmingham,  Wolver- 
liamjrton,  and  St  our  Valley  Railway  Chmpany. 
11  Hare,  305;  17  Jur.  1176. 

Money  Paid  in  after  Honrt  and  not  carried  to 
Cnstomer'8  Account — Bank  Stopping  Payment 
next  Day.] — By  the  custom  of  a  bank,  money 
paid  in  after  banking  hours  was  put  into  a 
separate  place  of  deposit,  and  entered  in  a  counter 
book,  but  not  carried  to  the  customer's  account 
till  next  day.  A  customer  paid  in  a  bank-note 
after  the  banking  hours,  and  the  banker,  having 
beforc  resolved  not  to  open  his  bank  again, 
placed  the  note  in  such  separate  place  of  deposit, 
without  carrying  it  to  the  account  of  the  customer, 
and  next  morning  stopped  payment  and  became 
bankrupt.  The  note  was  held  to  remain  the 
property  of  the  customer.  Sadler  v.  Belchrr^  2 
M.  &  Rob.  489. 

Money  was  paid  into  a  bank,  through  the  clerk 
of  the  bank,  on  Saturday  evening,  after  office 
hours.  On  the  same  evening  one  of  the  partners 
of  the  bank  made  a  declaration  of  insolvency,  in 
the  absence  and  without  the  knowledge  of  his 
partner.  The  bank  never  again  opened  for  busi- 
ness, and  the  other  partner  concurred  in  allowing 
it  to  remain  closed.  Both  partners  were  subse- 
quently adjudicated  bankrupts : — Held,  that  the 
money  so  deposited  passed  to  the  assignees. 
Cluttan,  Bj- parte,  1  Fonb.  N.  R.  167. 

Payment  of  Goods  by  Bank-notes  after  Failnre 
of  Bank — Where  Vendor  Onilty  of  Laehee.] — 

Where  goods  were  paid  for  by  country  bank- 
notes, in  the  afternoon  of  a  day,  in  the  morning 
of  which  the  bankers  had  stopped  pajrment, 
without  the  knowledge  of  the  vendor  or  vendee, 
and  the  former  offered  to  return  the  notes  to  the 
latter,  demanding  payment  of  them : — Held,  that 
the  vendor  should  have  promptly  presented  th<? 
notes  to  the  insolvent  bankers,  and  given  notice 
of  non-payment  to  the  vendee  according  to  the 
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law-merchant,  and  by  his  neglectinpf  to  do  so 
he  had  made  the  notes  his  own.  Camidge  v. 
Allenby,  9  D.  &  R.  391  ;  6  B.  &  C.  373. 

On  the  23rd  November  country  bank-notes 
were  paid  by  A.,  a  purchaser  of  goods,  to  B.,  the 
vendor.  On  the  28th,  B.  requested  the  purchaser's 
shopman  as  a  favour  to  exchange  the  notes  for 
money,  and  received  the  amount  accordingly. 
The  bank,  which  was  situated  at  a  considerable 
distance  from  the  place  where  the  shopman  gave 
the  money,  had  stopped  payment  two  hours  be- 
fore. A.,  the  purchaser,  heard  of  it  on  the  29th, 
and  on  the  30th  wrote  to  B.,  to  inform  him  of 
the  event,  and  that  he,  B.,  was  to  be  liable  for 
the  notes,  but  did  not  tender  them  to  him  then 
or  for  some  days  after,  nor  were  they  ever  pre- 
sented at  the  bank  : — Held,  that  A.  should  have 
returned  them  to  B.  without  delay,  or  presented 
them  at  the  bank  as  holder  ;  and  that  having 
done  neither,  he  could  not  recover  the  amount 
from  B.  Rogers  v.  Langfordy  1  C.  &  M.  637  ; 
3  Tyr.  654. 


Vendor  not  Guilty  of  Laohei.l — Where 


a  bank  has  suspended  ita  payments,  and  notes  of 
such  bank  have  been  promptly  returned  or  ten- 
dered back  to  the  party  from  whom  they  were 
received,  the  want  of  presentment  at  the  bank  is 
no  defence  to  an  action  for  money  had  and  re- 
ceived to  recover  the  amount  of  the  notes. 
Turner  v.  Stones,  1  D.  &  L.  122  ;  12  L.  J.,  Q.  B. 
303  ;  7  Jur.  745. 

Failnre  after  Money  paid  in,  bnt  before 
Adyiee  of  Beeeipt] — The  plaintiff's  broker,  by 
his  direction,  was  accustomed  to  pay  his  divi- 
dends into  the  defendant's  bank  in  London  to 
the  plaintiff's  credit,  in  account  with  K.  and  Co., 
bankers  at  Abingdon,  where  the  plaintiff  resided. 
On  the  14th  October,  1847,  the  broker  so  paid 
into  the  bank  12.7Z.  5«.  9^.  On  the  15th,  and  be- 
fore advice  of  the  receipt,  K.  and  Co.  stopped 
payment.  The  plaintiff  having  sued  the  defen- 
dant for  the  sum  so  paid  into  his  bank  : — Held, 
that  the  payment  into  the  defendant's  bank  was 
a  payment  to  El.  and  Co.,  and  that  the  banker 
was  entitled  to  a  verdict.  Williams  v.  Deacon, 
4  Ex.  397— Ex.  Ch. 

A.  deposited  with  a  banking  company  80Z., 
consisting  partly  of  notes  of  a  country  bank, 
payable  either  at  that  bank  or  in  London,  and 
representing  80?.  The  company  gave  a  i^eceipt 
as  follows  :  "  Received  of  A.  80/.,  for  which  we 
are  accountable  ;  80Z.  at  three  per  cent,  interest, 
"With  fourteen  days'  notice."  The  company  sent 
the  notes  on  the  same  day  to  their  agents  in 
London,  who  presented  them  on  the  following 
day,  when  they  were  dishonoured.  The  agents 
sent  them  back  by  that  evening's  post  to  the 
company,  who  on  the  following  day  gave  notice 
of  dishonour  to  A.,  and,  on  A.'s  giving  fourteen 
days'  notice  of  withdrawal,  tendered  the  notes 
back,  which  he  refused.  The  company  refused 
to  pay  the  notes.  The  country  bank,  which  was 
about  five  miles  from  the  office  of  the  company, 
had  stopped  payment  from  the  close  of  the  day 
on  which  the  notes  were  deposited  : — Held,  that 
A.  could  not  recover  the  amount  of  the  notes  from 
the  company,  either  as  money  lent,  or  as  money 
had  and  received.  Tivimins  v.  Qibbins^  18  Q.  B. 
722  ;  21  L.  J.,  Q.  B.  403  ;  17  Jur.  378. 

Bond — Payment  by  Kotos  of  Bank  which 
Failed— Diseharge  of  Bareties.]~A  treasurer  of 


a  poor-law  board  entered  with  sureties  into  a 
bond,  with  a  condition  that  he  should  honestly, 
diligently,  and  faithfully  perform  the  duties  of 
his  office,  one  of  which  was  to  pay  orders  for 
money  which  should  be  drawn  upon  him  by  the 
guardians.  He  was  a  banker  issuing  his  own 
notes.  On  a  Friday  he  paid  ordera  drawn  upon 
him  by  the  guardians,  partly  in  cash  and  partly 
in  his  own  notes  :  and  again  on  Monday  fore- 
noon paid  similar  orders  in  a  similar  way,  and 
also  gave  in  exchange  for  their  order,  in  favour 
of  persons  from  London,  a  banker's  draft  upon 
London,  afterwards  dishonoured.  The  bank 
stopped  payment  on  Monday  afternoon : — Held, 
that  the  sureties  were  discharged,  because  as  to 
the  notes  given  on  Friday,  the  guardians,  having 
kept  them  during  Saturday,  conclusively  elect  eel 
to  treat  the  orders  as  paid  ;  as  to  all  the  notes, 
the  guardians,  who  were  entitled  to  receive  cash, 
thought  fit  to  receive  the  notes  ;  and  as  to  the 
banker's  draft  upon  London,  the  guardians  re- 
ceived it  for  theirjjown  convenience.  Lirhfdd 
Unim  V.  Greene,  1  H.  &  N.  884  ;  26  L.  J.,  Ex. 
140  ;  3  Jur.,  N.  S.  247. 


V.    LETTERS    OF    CREDIT    AND 
CIRCULAR   NOTES. 

Letters  of  Credit— Proving  against  Company.] 
— A  banking  company,  at  the  request  of  D.,  a 
speculator  in  cotton,  issued  a  letter  of  credit, 
authorizing  C,  a  merchant  at  Bombay,  to  draw 
upon  them  to  the  amount  of  23,150Z.,  the  drafts 
to  be  accompanied  by  bills  of  lading  of  cotton 
to  be  delivered  on  their  acceptance  of  the  drafts. 
A  similar  letter  of  credit  for  60,000^.  was  issued 
to  C,  at  the  request  of  another  speculator  in 
cotton.  C.  ^accordingly  drew  drafts  under  the 
first  letter  of  credit  to  the  full  amount,  and  un- 
der the  second  letter  of  credit  to  the  amount  of 
33,635/.  The  first  set  was  accepted  by  the  bank- 
ing company,  which  received  the  corresponding 
bills  of  lading.  The  second  set  was  not  pre- 
sented till  after  the  banking  company  had 
stopped  payment,  and  was  therefore  not  accepted. 
The  first  set  was  dishonoured  : — Held,  that  C. 
could  only  prove  against  the  company  for  the 
amount  of  the  several  bills,  after  deducting  the 
value  of  the  cotton  which  was  sold,  and  the  pro- 
ceeds received  by  C.  and  Co.  Barntd's  Banking 
Company,  \ In  re,  Conjpland,  Ex  parte,  5  L.  R., 
Ch.  167  ;  39  L.  J.,  Ch.  287  ;  21  L.  T.  807. 

A  banking  company  addressed  to  a  fiim  of 
merchants  a  letter  of  credit  in  these  terms  : — 
**  No.  394.  You  are  hereby  authorized  tr)  draw 
upon  this  bank,  at  six  months'  sight,  to  the  ex- 
tent of  15,000Z.,  and  such  drafts  1  undertake 
duly  to  honour  on  presentation.  This  credit  will 
remain  in  force  for  twelve  months  from  this 
date,  and  parties  negotiating  bills  under  it  are 
requested  to  indorse  particulars  on  the  back 
hereof.  The  bilLs  must  specify  that  they  are 
drawn  under  credit  No.  394  of  the  31st  of  Octo- 
ber, 1865."  The  merchants  drew  bills  under  the 
letter  to  the  amount  of  6,000/.,  and  sold  them  to 
third  persons,  who  duly  indorsed  particulars. 
The  bank,  on  payment  of  the  bills  being  de- 
manded, set  up  a  cross  claim  against  the  mer- 
chants for  7,000/.  : — Held,  that  the  purchasers  of 
the  bills  had  a  clear  right  in  equity  to  recover 
the  amount  free  from  the  cross  claim.  Agra 
and  Masterman's  Bank^  In  re^  Asiatic  BanJiing 
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Corporation,  Sr  parte,  2  L.  B.,  Ch.  391 ;  36  L.  J., 
Cb.  222 ;  16  L.  T.  162 ;  15  W.  B.  414. 

« 

Paying.] — A  letter  of   credit  saying, 

^*  Please  to  honour  the  drafts  of  A.  to  the  amount 
of  460Z.,  and  charge  the  same  to  the  account  of 
B.,"  is  an  authority  to  make  the  payment,  but 
the  possession  of  it  by  the  person  to  whom  it  is 
addressed  does  not  prove  that  the  payment  has 
been  made.  Orr  v.  Union  Bank  of  Scotland, 
I  Macq.  H.  L.  Cas.  513  ;  2  C.  L.  R.  1566  ;  24 
L.  T.  1~H.  L. 

To  shew  that  the  payment  has  been  made  there 
must  be  a  draft  by  A.    Jb, 

The  person  presenting  a  letter  of  credit  is  not 
necessarily  the  person  who  is  entitled  to  make 
the  draft.    Jb. 

Therefore  a  banker,  to  whom  a  letter  of  credit 
is  addressed,  ought  to  see  that  the  signature  to 
the  draft  is  genuine.  If  he  does  not,  the  loss 
will  be  his  own.  lb.  See  16  &  17  Vict.  c.  59, 
8.  19. 

WheUf  for  a  sum  paid  down,  a  banker  grants 
a  letter  of  credit,  he  must  shew  that  it  has  been 
complied  with,  or  pay  back  the  money.     lb. 

In  such  a  case  the  banker  cannot  insist  on 
having  the  letter  of  credit  brought  back  to  him. 
lb. 

The  rules  applicable  to  negotiable  securities  do 
not  hold  with  respect  to  letters  of  credit.     lb. 

On  payment  of  a  sum  of  money  by  B.  into  a 
bank,  a  letter  of  credit  for  the  amount  was  given 
by  the  bank  in  favour  of  A.  •  It  was  presented  to 
the  bank's  agent  with  the  name  A.  E.,  a  forgery, 
indorsed  on  it : — Held,  that  payment  upon  this 
forgery  did  not  discharge  the  bank.  JSritish 
Linen  Company  v.  Caiedonian  iTUuranoe  Cam' 
pany,  4  Macq.  H.  L.  Cas.  107  ;  7  Jur.,  N.  S.  587  ; 
4  L.  T.  162  ;  9  W.  R.  581— H.  L. 


Gontraot  created  by.] — ^Letters  of  credit, 


containing  a  promise  to  accept  bills,  create  a 
contract  between  the  giver  of  the  letters  and  the 
person  who  advances  money  on  the  faith  of  them 
only  when  such  letters  are  intended  to  be  shewn 
to  third  persons  for  the  purpose  of  obtaining 
advances,  or  where  the  giver  of  the  letters  has 
80  conducted  himself  that  such  an  intention  may 
fairly  be  presumed.  Union  Bamk  of  Canada  v. 
CoUy  47  L.  J.,  C.  P.  100— C.  A. 

Documents  in  the  form  of  letters  of  credit  were 
addressed  by  the  defendants  to  S.  &  Co.,  com 
merchants,  authorizing  them  to  draw  bills  on 
the  defendants  against  shipments  of  grain.  To 
the  documents  certain  conditions  were  appended. 
S.  &;  Co.  drew  biUs  upon  the  defendants  under 
the  credit  so  opened  without  performing  the 
conditions.  The  plaintiffs,  having  notice  of  the 
conditions,  and  knowing  that  they  were  unful- 
filled, advanced  money  on  the  bills  so  drawn, 
which  the  defendants  refused  to  accept.  In  an 
action  against  the  defendants  for  not  accepting 
tiie  bills  : — ^Held,  that  if  the  documents  created 
a  contract  between  the  plaintiffs  and  defendants, 
that  contract  was  subject  to  such  of  the  con- 
ditions as  were  not  necessarily  subsequent  to  the 
advance.    lb. 

The  defendants  at  New  York  granted  to  M.  & 
Co.,  of  Rio  and  New  York,  a  letter  of  credit 
dated  Ist  February,  1864,  authorizing  M.  &  Co. 
to  draw  on  the  defendants'  house  in  London  at 
ninety  days'  sight,  for  any  sums  not  exceeding 
20,000/.,  for  the  invoice  cost  of  coffee,  to  be 
shipped  from  Rio  to  New  York,  Philadelphia  or 


Baltimore ;  advice  of  the  bills  to  be  given  to  the 
defendants  in  London  accompanied  by  bills  of 
lading  filled  up  to  order  of  the  shipper,  and  blank 
indorsed  with  abstract  of  invoice  thereon  for  the 
property  shipped  ;  all  the  bills  of  lading  issued 
(except  one  to  be  forwarded  by  the  vessel  to  the 
defendants  at  New  York,  and  the  one  retained  by 
the  captain  of  the  vessel)  to  be  forwarded  direct 
to  the  defendants  in  London  ;  and  the  defendants 
by  the  letter  of  credit,  agreed  with  the  drawers, 
indorsers,  and  bonft  fide  holders  of  biUs,  drawn 
in  compliance  with  the  terms  of  it,  that  the  same 
should  be  duly  honoured  on  prebentation  at  their 
office  in  London.  On  the  11th  October,  1864, 
M.  &  Co.  having  purchased  coffee  at  Rio,  drew 
upon  the  defendants  in  London,  under  the  letter 
of  credit,  for  the  invoice  price  of  the  coffee  to 
the  order  of  the  plaintiffs  at  ninety  days*  sight ; 
and  the  plaintiffs,  having  referred  to  the  letter 
of  credit,  purchased  or  cashed  the  bill.  The 
coffee  was  shipped  at  Rio,  and  four  bills  of 
lading,  all  of  the  same  tenor,  and  dated  14th 
October,  1864,  were  given  by  the  captain,  in 
which  the  vessel  was  stated  to  be  "  bound  fi)r  St. 
Thomas  for  orders."  Two  of  these  documents 
were  delivered  by  M.  &  Co.  to  the  plaintiff,  but 
only  one  of  them  was  forwarded  by  the  latter  to 
the  defendants  in  London  ;  and  with  it  was  also 
sent  to  the  defendants  in  London,  a  letter  of 
advice  from  M.  &  Co.,  dated  17th  October,  1864, 
stating  that  the  coffee  was  shipped  to  St,  Thomas 
for  orders,  for  either  New  York,  Philadelphia,  or 
Baltimore.  On  the  bill  of  exchange  being  pre- 
sented by  the  plaintiffs  to  the  defendants  in 
London,  on  the  2 Ist  November,  1864,  together 
with  the  bills  of  lading  and  letter  of  advice,  the 
latter  refused  to  honour  the  bill  of  exchange  on 
the  ground  that  the  bills  of  lading  were  not  in 
accordance  with  the  terms  of  the  letter  of  credit. 
In  pursuance  of  written  directions  sent  by  M,  fc 
Co.,  at  the  request  of  the  defendants  in  New 
York,  on  the  2nd  December,  to  the  captain  of 
St.  Thomas,  the  vessel  proceeded  thence  to  New 
York,  and  on  arrival  there  on  the  30th  December, 
1864,  the  coffee  was  landed  and  sold,  realizing 
less  by  l,500i^.  than  tbe  amount  of  the  bill  of 
exchange.  In  an  action,  by  the  plaintiffs  to 
recover  that  deficiency  from  the  defendants,  as 
damages  for  their  refusal  to  honour  the  bill  of 
exchange: — Held,  that  the  conditions  in  the 
letter  of  credit  on  which  the  defendants  engaged 
to  accept  to  the  amount  of  20,000/.  were  unper- 
formed, and  consequently  the  obligation  upon 
them  to  accept  under  the  letter  of  credit  never 
attached,  and  the  action  therefore  could  not  be 
maintained.  Brazilian  and  Portuguese  Bank 
V.  British  and  Ameri^san  Exchange  Banking 
Corporation,  18  L.  T.  823. 

A  bon&  fide  holder  of  a  bill  of  exchange  drawn 
under  an  open  letter  of  credit,  and  taken  by  him 
on  the  faith  of  such  letter  of  credit,  has  aright 
of  action  against  the  grantor  of  the  letter  of 
credit  in  case  of  his  refusal  to  accept  the  bilL 
Maitland  v.  Cliartered  Mercantile  Bumk  ef 
India,  London  and  China,  2  H.  &  M.  440 ;  38 
L.  J.,  Ch.  363  ;  12  L.  T.  372, 

M.  &  Co.,  by  their  bill  of  complaint,  averred 
that  according  to  the  ordinary  course  of  dealing 
in  reference  to  letters  of  credit  granted  to  foreign 
films,  the  foreign  firm  could  only  obtain  letters 
of  credit  upon  the  guarantee  of  some  English 
firm,  and  that  the  foreign  firm  stipulated  to  use 
the  letters  of  credit  only  for  Uie  purpose  of 
buying  goods  to  be  consigned  to  England,  and  to 
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transmit  the  bills  of  lading  to  the  English  firm 
as  a  security  for  the  repayment  of  the  bills  of 
exchange  drawn  nnder  the  letters  of  credit  by  a 
mail  not  later  than  that  which  carried  the  bills 
of  exchange.  Open  letters  of  credit  were  granted 
to  F.  &  Co.,  a  China  firm,  on  the  guarantee  of  M. 
k,  Co.,  an  English  firm,  and  F.  &  Co.,  in  fraud 
and  violation  of  their  agreement  with  M.  &  Co., 
drew  bills  under  them  not  protected  by  shipping 
documents  and  indorsed  them  for  value  to  the  C. 
bank,  who  had  no  actual  notice  of  the  agreement 
between  F.  &  Co.  and  M.  &  Co. ; — Held,  that  the 
C.  bank  was  entitled  to  require  the  grantors  of 
the  letters  of  credit  to  accept  the  bills,  and  that 
M.  &  Co.  had  no  equity  to  restrain  them  from 
procuring  such  acceptance.    lb. 

Held,  also,  that  m  reference  to  open  letters 
of  credit,  no  such  custom  exists  as  M.  &  Co. 
averred,  and  that  even  if  there  was  such  a 
custom,  the  rights  of  the  C.  bank  as  bon&  fide 
holders  for  value  could  not  be  affected  by  the 
mere  constructive  notice  of  the  agreement  be- 
tween M.  &  Co.  and  F.  &  Co.  which  the  custom 
would  imply.    2  b, 


Vot  ipedfio  Appropriation.] — A  letter  by 


bankers,  stating  that  a  special  credit  for  a  cer 
tain  sum  has  been  opened  by  them  at  the  in- 
structions of  their  customer,  in  favour  of  any 
particular  person  who  supplies  goods  on  the 
faith  of  it,  does  not  constitute  a  specific  appro- 
priation or  an  equitable  assignment  of  that  sum 
in  their  hands,  for  which  they  are  liable  to  be 
sued  in  a  Court  of  Equity  as  if  they  were  trustees 
for  the  person  in  whose  favour  the  credit  had 
been  opened.  Morgan  v.  Lariviere,  7  L.  R.,  H. 
L.  423  ;  44  L.  J.,  Ch.  457 ;  32  L.  T.  41  ;  23 
W.  R.  637. 

L.  had  contracted  to  supply  the  French 
Government  with  a  certain  number  of  cartridges 
by  a  given  time,  and  in  consequence  of  his  re- 
quest for  some  guarantee  for  the  payment  of  the 
price,  the  bankers  in  Ix>ndon  of  the  government 
wrote  by  direction  of  the  agent  of  the  govern- 
ment a  letter  advising  L.  that  by  such  direction 
a  special  credit  for  40,000/.  had  been  opened  with 
them  in  his  'favour,  and  that  it  would  be  paid 
rateably  as  the  goods  were  delivered,  upon  re- 
ceipt of  certificates  of  reception  issued  by  the 
agent  of  the  French  Government : — Held,  that 
this  letter  did  not  constitute  an  assignment  in 
equity,  or  a  specific  appropriation,  so  as  to  im- 
press a  trust  upon  the  moneys  in  the  bankers* 
hands,  for  which  they  could  be  sued  in  equity. 
Whatever  responsibility  they  incurred  under 
that  letter  could  be  enforced  at  law.    Tb. 

The  French  Government  did  not  appear  to  the 
bill,  nor  in  any  way  submit  to  the  jurisdiction  of 
the  court : — Held,  that  if  the  fund  had  been 
affected  by  the  trust,  the  court  would  have  ad- 
ministered it  in  the  absence  of  the  government 
interested  in  the  moneys.    2b. 


Effect  of  Failure  of   Bank.]— A  bank 


granted  a  letter  of  credit  to  a  company  on  terms 
that  the  company  should  ship  tea  and  forward 
bills  of  lading,  invoices,  and  policy  of  insurance 
on  the  tea  to  the  bank,  and  should  also  draw  on 
B.  &  Co.  bills,  to  be  accepted  by  B.  &  Co.  to  an 
amount  sufficient  to  cover  the  amount  authorized 
by  the  letter  of  credit.  B.  &  Co.  guaranteed  the 
performance  by  the  company  of  these  terms, 
''holding  themselves  responsible  for  the  same." 


The  company  drew  on  the  bank,  and  the  bank 
accepted  the  bills,  but  owing  to  the  failure  of  the 
bank  aft^r  the  dates  when  the  bills  were  drawn 
and  before  they  became  due  the  company 
shipped  no  tea,  and  did  not  perform  any  of  the 
terms  agreed  on.  All  the  bills  were  eventually 
paid : — Hold,  that  the  failure  of  the  bank  was 
no  reason  why  the  company  should  not  have 
performed  its  part  of  the  contract,  and  that  B. 
S:  Co.  were  not  relieved  from  their  guarantee. 
Agra  Bank,  Ex  parte,  Barber,  In  re,  9  L.  R.,  Eq. 
726  ;  39  L.  J.,  Bk.  39. 

When  a  bank  has  issued  a  letter  of  credit,  on 
the  terms  that  the  bills  which  they  agree  to 
accept  are  to  be  covered  by  bills  of  lading  to  a 
like  amount,  suspension  of  payment  by  the  bank 
before  there  has  been  time  for  the  letter  of  credit 
to  be  used,  is  not  a  breach  or  a  repudiation  of 
contract ;  inasmuch  as  permission  might  have 
been  given  to  the  liquidators  under  the  winding- 
up  to  negotiate  the  bills ;  and  a  claim  by  the 
holder  of  the  letter  of  credit,  for  damages  for 
the  alleged  breach,  was  disallowed.  Agra  Bank, 
In  re,  Tondeur,  Ex  parte,  5  L.  R.,  Bq.  160  ;  37 
L.  J.,  Ch.  121  ;  16  W.  R.  270. 

Cirenlar  Kotes.] — ^A  banker  cannot  be  called 
upon  to.  return  the  amount  paid  for  a  circuliur 
note  so  long  as  such  note  is  outstanding  and 
there  remains  a  possibility  of  his  being  called 
upon  to  pay  a  correspondent  who  may  caidi  the 
same.  Confian*  Stone  Quarry  Company  v. 
Parker,  3  L.  R.,  C.  P.  1  j  37  L.  J.,  C.  P.  61  ;  17 
L.  T.  283  ;  16  W.  R.  127. 

Where,  therefore,  the  plaintiffs,  who  had  pur- 
chased certain  circular  notes  of  a  bank,  posted 
them  with  the  usual  letter  of  indication  to  their 
agent  at  Paris,  whose  name  appeared,  both  in  the 
notes  and  letter,  as  the  person  who  was  to  re- 
ceive the  amount  of  such  notes,  and  the  letter, 
but  not  the  notes,  duly  reached  him,  and  it  did 
not  ap(x:ar  what  had  become  of  the  notes,  or  by 
whose  fault  they  had  been  lost : — Held,  that  as 
there  was  a  possibility  of  the  notes  being  made 
available  and  of  the  bank  becoming  liable  to 
repay  any  of  the  indicated  correspondents  who 
might  cash  them,  there  was  no  obligation  on  the 
bank  to  refund  to  the  plaintiffs  the  money  they 
had  paid  simply  on  their  offer  to  return  the 
letter  of  indication.     lb. 

Semblc,  that  they  had  a  claim  to  equitable 
relief  on  giving  the  bank  a  sufficient  indemnity 
against  the  outstanding  notes,  but  such  claim 
could  only  be  enforced  at  law  by  application  to 
the  court  or  a  judge,  under  the  C.  L.  P.  Act,  1854, 
8.  87.    lb. 


Frandnlent  Alteration  of.] — G.,  who  had 


a  circular  letter  of  credit  for  210^.,  from  a  bank 
in  New  York,  authorising  him  to  draw  for  that 
amount  on  the  Union  Bank  of  London,  in  favour 
of  certain  named  correspondents  in  foreign 
countries,  went  to  St.  Petersburg,  and  having 
fraudulently  altered  the  figures  in  the  letter  of 
credit,  so  as  to  make  it  appear  to  be  a  letter  of 
credit  for  6,210/.,  presented  it  so  altered  to  W. 
&  Co.,  of  St.*  Petersburg,  one  of  the  corre- 
spondents, and  drew  in  their  favour,  on  the 
Union  Bank,  a  cheque  for  1 ,200/.  This  cheque 
was  cashed  for  G.  by  W.  &  Co.,  who  sent  it  to 
London  and  bad  it  presented  at  the  Union  Bank, 
and  the  bank,  discovering  the  fraud,  refused  to 
pay  it : — Held,  that  G.  was  not  indictable  for  an 
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attempt  to  obtain  the  1,200Z.  by  false  pretences 
from  the  Union  Bank,  since,  if  W.  &,  Co.  had 
obtained  payment  it  would  not  have  been  in 
pu»uance  of  G.'s  wish  or  desire,  and  W.  &  Co. 
would  have  obtained  the  money  for  their  own, 
and  therefore  there  would  have  been  no  obtain- 
ing of  any  money  by  him.  Reg.  v.  Garrett, 
Dears.  C.  C.  232  ;  23  L.  J.,  M.  C.  20.  See  24  & 
25  Vict.  c.  96,  8.  89. 


VI.  SAVINGS  BANKS. 

Legal  Status  o£]-^A  sayings  bank  company  is 
not  ncressarily  a  banking  company  within  the 
acts  relating  to  joint-stock  companies.  Coe,  Ex 
parte,  3  De  G.,  F.  &  J.  335  ;  10  W.  H.  138. 

Action  by  Depositor.] — Since  9  Geo.  4,  c.  92, 
an  action  is  not  maintainable  by  a  depositor 
agninet  the  trustees  of  a  savings  bank  ;  the  only 
mode  of  adjusting  disputes  is  by  arbitration,  as 
pointed  out  by  s.  45.  Crisp  v.  Bunhury,  1  M. 
&  Scott,  646  ;  8  Bing.  394. 

Where  money  belonging  to  the  depositors  has 
Dcen  embezzled,  the  remedy  of  the  depositors  is 
not  by  action  against  the  trustees  and  managers, 
but  by  mandamus  to  compel  them  to  appoint  an 
arbitrator.  Bex  v.  Mildenhall  Savings  BanJt,  2 
N.  &  V.  278  ;  6  A.  &  E.  962. 

Claim  made  Seven  Teari  after  Death  of 
Depositor.] — Where,  by  a  rule  of  a  savings 
bank,  no  claim  for  any  sum  of  mone}'  could  be 
made  more  than  seven  years  from  the  death  of  a 
depositor,  the  court  discharged  a  rule  nisi  for  a 
mandamus  to  the  trustees  of  such  a  bank  to 
appoint  an  arbitrator,  to  decide  a  dispute  as  to 
money,  the  alleged  depositor  of  which  bad  been 
dead  more  than  seven  vears.  Beg.  v.  XorthwicJi 
Sating*  Bank  (^Trvxtee*),  1  P.  &  I).  477  ;  9  A.  & 
E.  729. 

Deposit  by  one  Person  in  Kame  of  another — 
Withdrawal  without  Authority.] — By  tlie  rules 
of  a  savings  bank,  deposited  'wnth  the  clerk  of 
the  peace  porsuaut  to  57  Geo.  3,  c.  130,  s.  2, 
entries  of  deposits  were  to  be  made  in  a  book 
kept  by  the  bank  for  that  purpose,  and  in  a 
duplicate  account-book  to  be  kept  by  the  party 
making  the  deposit,  which  duplicate  was  to  be  a 
voucher  for  the  party  producing  it,  and  a  receipt 
for  the  bank  when  handed  over  to  them.  A.  de- 
])ositcd  in  the  name  of  B.,  and  afterwards,  with- 
out B.'s  authority,  received  back  the  amount 
and  delivered  up  the  duplicate  account-book  : — 
Jfeld,  that  B.  still  continued  to  be  a  depositor. 
Bvxy.  Ckeadle  Savings  Bank  QTrU'Steea),  *6  N. 
k  M.  418  ;  1  A.  &  £.  323. 

Arbitration.] — A  party  is  not  entitled  to  a 
mandamus  to  compel  a  savings  bank  to  refer  to 
arbitration,  unless  he  shews  himself  to  be  at  the 
time  a  depositor.     lb. 

The  directors  were  not  compellable  to  appoint 
an  arbitrator  under  9  Geo.  4,  c.  92,  s.  45,  for  the 
purpose  of  deciding  upon  the  claims  of  persons 
professing  to  apply  on  behalf  of  a  body  of  de- 
positors, if  it  was  a  matter  of  dispute  whether 
the  applicants  were  entitled  to'  represent  the 
body.  Bex  v.  Witham  Savings  Bank,  3  N.  & 
M,  416  ;  1  A.  &  B,  321. 


Deposits  in  fletitioiis  Kames— Illegality.]— 

By  the  26  &  27  Vict.  c.  87,  s.  38,  it  is  provided 
that  it  shall  not  be  lawful  for  a  depositor  in  a 
savings  bank  to  make  any  deposit  in  any  other 
account  at  the  same  or  any  other  savings  bank, 
and  that  every  depositor  at  the  time  of  the  first 
deposit,  and  at  such  other  times  as  such  depositor 
shall  be  required  so  to  do  by  the  trustees  and 
managers  of  the  bank,  shall  make  a  declaration 
that  he  is  not  entitled  to  any  deposit  in  or  any 
benefit  from  the  funds  of  any  savings  bank 
other  than  that  into  which  such  deposit  shall  be 
made,  or  any  other  funds  in  the  said  savings 
bank  ;  and  if  such  declaration  shall  not  be  true, 
or  if  any  person  shall  at  any  time  have  any  de- 
posit or  funds  in  more  than  one  savings  bank 
within  the  United  Kingdom  (except  as  provided 
by  the  act),  every  such  person  shall,  if  such 
deposit  be,  in  the  opinion  of  the  barrister-at- 
law  appointed  under  the  act,  made  vnih  a 
fraudulent  intention,  forfeit  all  right  to  any  de- 
posit in  or  funds  of  any  and  every  such  savings 
bank.  By  s.  48  it  is  provided  that  if  any  d^ 
pute  shall  arise  between  the  trustees  and 
managers  of  any  savings  bank  and  any  indi- 
vidual depositor  therein,  or  his  personal  repfe- 
sentatives  claiming  to  be  entitled  to  any  money 
deposited  in  such  savings  bank,  the  matter  in 
dispute  shall  be  referred '  to  the  barrister 
appointed  under  the  act,  whose  award  shall  be 
binding  and  conclusive.  By  the  39  k  40  Vict, 
c.  52,  s.  2,  the  duty  of  determining  any  such  dis- 
putes is  transferred  to  the  assistant-registrar 
of  friendly  societies  in  Ireland.  C,  after  the 
passing  of  the  act  26  &  27  Vict.  c.  87,  placed 
various  sums  of  money  on  deposit  in  a  savings 
bank  in  fictitious  names,  vnth,  however,  the 
knowledge^  of  the  oflicers  of  the  bank.  He  had 
also  deposits  remaining  in  his  own  name  pre- 
viously made.  The  deposits  in  the  aggregate 
exceeded  considerably  200Z.,  notwithstanding 
that  the  commissioners  for  the  reduction  of  the 
national  debt  had  directed  that  the  trustees  of 
any  savings  bank  should  not  add  interest  to  any 
annual  account  so  long  as  it  continued  at  or 
above  200/.  C.  died  in  1880,  leaving  these 
moneys  on  deposit.  His  personal  represeutativcf^ 
claimed  them,  but  the  trustees  refused  to  pay 
the  sums  deposited  in  fictitious  names.  On  an 
application  by  C.'s  personal  representatives  for 
a  mandamus  to  the  assistant-registrar  of  friendly 
societies  to  hear  and  determine  his  claim  as  a 
dispute  between  him  and  the  trustees : — Held, 
first,  that  there  was  no  forfeiture  of  the  deposits 
under  the  38th  section.  Beg,  v,  LittledaU,  10 
L.  R.,  Ir.  78.     Aflirmed,  12  L.  R,,  Ir.  97. 

Held,  secondly,  that  the  claim  made  by  the 
personal  representatives,  and  resisted  by  the 
trustees,  constituted  a  dispute  within  the  mean- 
ing of  s.  48,  which  the  assistant-registrar  had 
jurisdiction  to  entertain.     Jb. 

Held,  thirdly,  that  the  deposits  in  the  fictitious 
names  having  been  made  illegally,  and  in  wilful 
contravention  of  the  38th  section,  and  contrarr 
to  the  policy  of  its  provisions,  the  writ  of  man- 
damus, which  is  one  in  subsidium  justitise,  ought 
not  to  be  granted.    lb. 
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L  Statutes,  667. 

II.  CouBTS  OP  Bankruptcy. 

1.  Jurisdiction  of  dmrt, 

a.  Generally,  668. 

h.  London  Court  of  Bankruptcy,  684. 

c.  County  Courts,  684. 

d.  Court  of  AppeeJ,  686. 

2.  Officers  of  Court, 

a.  Commissioners,  686. 
h.  Registrars,  688. 

c.  Trustees. — Sec  ])ost^  IX. 

d.  Receivers,  690. 

e.  Solicitors,  693. 
/.  Messengers,  697. 


III.  Who  may  be  Bankrupt. 

1.  ^Ui^n^,  698. 

2.  Auctioneers^  699. 

3.  Bill  Brokers,  699. 

4.  Brickmakerst  700. 

5.  Builders,  700. 

6.  Butchers,  701. 

7.  Clergymen,  701. 

8.  Coach  Proprietors^  701. 

9.  Company,  Members  of,  701. 

10.  Cowkeepers,  701. 

11.  Executors,  702. 

12.  Farmers  and  Graziers,  702. 

13.  Felonjt.  703. 

14.  Fishermen,  703. 

15.  Horse    Dealers   and   Liter y    Stable 

Keepers,  703. 

16.  Infants,  1(}A. 

17.  Land  Owners,  706. 

18.  Lodging  and  Boarding  House  Keepers, 

706. 

19.  Lunatics,  707. 

20.  Market  Gardeners,  707. 

21.  Married  Women,  707. 

22.  Medical  Practitioners,  708. 

23.  Mine  Omners,  708.  • 

24.  Parliament,  Members  of,  709. 

25.  Pawnbrokers,  709. 

26.  Publishers,  710. 

27.  Scavengers,  710. 

28.  Schoolmasters,  710. 

29.  Scriveners,  710. 

30.  Shipbrokers,  711. 

31.  Stockbrokers,  111. 

32.  Undischarged  Bankrupts,  711. 

33.  IKMi  constitutes  Trading,  711. 

34.  Ceasing  to  Trade,  713. 

35.  Pr£»o/  r/  Trading,  714. 

36.  /rw/t  Traders,  715. 

IV.  ACT  OP  Bankruptcy. 

1.  Generally,  715. 

2.  -fl<:'^#  fl/  Bankruptcy  relating  to  the 

Person  if  the  Debtor, 
a.  Departing  the  Realm  or  Remaining 

Abroad,  718. 
^.  Departing  from    Dwelling   House, 

720. 

c.  Otherwise  Absenting,  723. 

d.  Beginning  to  keep  House,  727. 

e.  Lying  in  Prison  or  Escaping  there- 

from, 729. 
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3.  Aots  of  Bankruptcy  relating  to  the 
Property  of  the  Debtor, 

a.  Generally,  730. 

b.  Fraudulont  Surrender  of  Copyholds, 

732. 

c.  Fraudulent  Executions,  733. 

d.  Giving  Money  or  Security  to  Peti- 

tioning Creditor,  733. 
c.  Assignmentsfor  Benefit  of  Creditors, 

734. 
/.  Assignment  of  Debtor^s  Whole  Pro- 
perty. 
i.  To  Secure  an  Existing   Debt, 

737. 
ii.  To  Secure  an  Existing  Debt  and 

Present  Advances,  741. 
iii.  To  Secui-e  an  Eicisting  Debt  and 

Future  Advances,  745. 
iv.  For  a  New  Consideration,  746. 
V.  In  Performance  of  a  Previous 
Contract,  748. 
g.  Assignment    of   Part    of    Debtor's 
Property  to  Secure  Existing  Debt, 
750.     . 
h.  Execution  against  Goods  of  Trader, 

753. 
i.  Filing  Declaration  of   Insolvency, 
763. 
4.  yon- Compliance    with   Debtor  Sum- 

mons. — See  post,  V. 
6.  BelaVu^n  Back  of  Bankruptcy  to  Act, 
764. 

6.  Proof  of  Act  of  Bankruptcy^  7b^. 

7,  Notice  to  Dispute,  757. 

V.  Debtor  Summons. 

1.  Trader  Debtor  Summons  under  12  <<• 

13  Met.  e,  106,  and  previous  SUi- 
tutes, 

a.  Proceedings  by  Creditor,  757. 

b.  Debtor  Failing  to  Pay,  Secure,  or 

Compound  for  Debt,  763. 

2.  Judgment  Debtor  Summons  wider  1 2 

4'  13  Viet,  c,  106,  s.  76,  764. 

3.  Debtor  Summons  under  32  <5*  33  Vict, 

c,  71. 

a.  Who  may  obtain,  764. 

b.  Against  whom,  766. 

c.  In  what  Cases,  767. 

d.  Form  of  Summons  and  Affidavit  in 

Support,  769. 

e.  Service  of  Summons,  770. 

/.  Proceedings  when  Debt  Disputed, 

772. 
g.  Paying  or  Compounding  for  Debt,776. 
h.  Act  of  Bankruptcy  on  Neglect  to 

Pay,   Secure,    or  Compound  for 

Debt,  776. 
i.  Adjudication  on,  7f  7. 

VI.  The  Petitioning  Creditor  and  his 

Debt. 

1.  \Vhii  mny  be,  778. 

2.  Liabilities  of  Petitioning    Creditor, 

782. 

3.  Amount  of  tlve  Debt,  782. 

4.  Nature  of  the  Debt,  783. 

5.  Particular  Cases,  787. 

6.  Substitution,  791. 

7.  Forfeiture  of  Petitioning    Creditor's 

Debt,  792. 

8.  Proof  in  Actions  of  Petitioning  Cre- 

ditor s  Debt,  794. 
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VII.  Pbocbedings  aftbk  Act  of  Bank- 
ruptcy AKD  BEFOBE  ADJUDICA- 
TION. 

1.  Petition^  Fiat  and  Cammigsionj  794. 

2.  Cinuolidation  of  Proceedings,  802. 

3.  Effect  of  Death  of  Debtor,  802. 

4.  SugpendiTig    Proceedings    in    Bank- 

fntjftcy,  803. 

VIII.  Adjudication. 

1.  When  and  koto  made,  804. 

2.  Joint  and  Separate,  807. 

3.  Appeal  against  Adjudication,  809, 

4.  Annulling  Adjudication,  812. 
6.  Effect  of  Annulling,  817. 

6.  Action  for  Malioious  Adjudication, 
820. 


IX.  ASSIQNEES  AND  TbUBTEES. 

1.  Official  As&ignees,  821. 

2.  Creditors*  Assignees. 

a.  Choice  and  Appointment,  821. 
h.  Removal,  823. 
c,  Foven  and  Liabilities. 
i.  Generally,  825. 
ii.  Power  to  Lease  Bankrupt's  Pro- 
perty, 826. 
iii.  Power  to  Sell  Bankrupt's  Pro- 
perty, 826. 
iv.  Power  to  Sell  Book  Debts  and 

Goodwill  of  Business,  828. 
V.  Power  to  Appeal  against  Direc- 
tions of  Creditors,  829. 
vi.  Power  to  Continue  or  Compro- 
mise Actions,  829. 
vii.  Power  to  Appoint  a  Solicitor, 

830. 
viii.  Power  to  Continue  or  Disclaim 
Contracts,  830. 
ix.  Power    to   Purchase  Creditor's 

Debt,  830. 
X.  Liability  on  Keeping  Property  in 

Hand,  831. 
xi.  Liability  to  Account,  831. 
xii.  Liability  of  New  Trustee    for 
Non-payment  of  Moneys  re- 
ceived   by   his    Predecessor, 
832. 
xiii.  Liability  to  pay  Costs,  832. 
xiv.  Liability  to    Indemnify  Bank- 
rupt, 833. 

d.  Remuneration  and  Allowances,  833. 

e.  Release,  834. 

/.  Enforcing  Bond   for    Discharge    of 

Duties,  835. 
g.  Bankruptcy  of  Assignee,  835. 

3.  Trustees    in  lAquidation. — See  post, 

:^vii.  ^    » 

4.  Trustees  of  Composition  Deeds.— See 

post,  xvni. 

X.  Pbopebty  of  the  Bankrupt  ob  Li- 
quidating    Debtob     and     the 
Tbustee's  Title  thebeto. 
General  Principles. 

fl.  Assignees  take  subject  to  all  Equities, 
835. 

h.  Property  out  of  Jurisdiction,  836. 
e.  Relation  of  Title  of  Assignees,  836. 

d.  Delay  of  Trustee  in  taking  Posses- 
sion, 837. 

e.  Prerogative  of  Crown,  838. 
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/.  Compelling   Bankrupt    to    Convey 
prior  to  Bankruptcy  Act,  1869, 839. 

2.  Real  Property. 

a.  Freeholds,  839. 
h.  Copyholds,  841. 
c  Powers  of  Appointment,  841. 
d.  Chattels  Real. 
i  Leaaeholds. 

a.  Prior   to  the  Bankruptcy 

Act,  1869,  842. 
/9.  Under  the  Bankruptcy  AcL 

1869,  847. 
7.  When  Bankruptcy  works  a 
Forfeiture,  849. 
ii  Growing  Crops,    Fixtures   and 

Goodwill,  850. 
iii.  Shares  in    Companies    holding 
Real  Estate,  852. 

3.  Tilings  in  Action,  852. 

4.  Bankrupt's  Books,  856. 
6.  Bills  ofExcliange,  857. 

6.  Goods  appropriated  to  meet  Bills  of 

Exenange,  861. 

7.  Materials  being  used  by  Bankrupt  in 

Execution  of  Contracts,  866. 

8.  Ships,  Cargoes,  and  Freights,  870. 

9.  Legacies,  872. 

10.  Licence  of  Public- House,  872. 

11.  Money  payable  to   Bankrupt    on  a 

Contingency,  872, 

12.  Patent  Rights,  873. 

13.  Pensicns  and  Allowa.nces,  873. 

14.  Stocks  and  Shares,  874. 

15.  Stock  Exchange  Differences.  876. 

16.  Property  of  Bankrupt's  Wife,  876. 

17.  Partnership  Property,  877. 

1 8.  Property  vested  in  Ttmstee  under  prior 

Bankruptcy,  878. 

19.  Property  held  by  Bankrupt  as  Trustee 

for  Others,  879. 

20.  Secured  Creditors,  and  Property  held 

as  Security,  881. 

21.  Disclaimer  of  Onerous  Property. 

a.  Under  Statutes  prior  to  the  Bank- 

niptcy  Act,  1869,  884. 

b.  Under  the  Bankruptcy  Act,  1869, 

886. 

22.  Order  And  Disposition. 

a.  Generally,  894. 

b.  Goods  and  Chattels  not  subject  to 

Reputed  Ownership,  897. 

c.  Property  of  Bankrupt  Conveyed  or 

Assigned  by  Bill  of  Sale,  901. 

d.  Ships  and  Cargoes,  911. 

e.  Goods  Sold  by  Bankrupt,  but  not 

Delivered,  914. 
/.  Goods  of  Bankrupt  in  Warehouses, 

919. 
g.  Goods  of  Bankrupt  taken  in  Execu- 
tion, 920. 
h.  Goods  of   Bankrupt  in   Hands  of 

Agent,  922. 
t.  Property  Incapable  of  Manual  De- 
livery. 
1.  Policies  of  Assurance,  923. 
ii.  Shares  in  Companies,  929. 
iii.  Debts,  932. 
iv.  Things  in  Action,  932. 
V.  Right   to  Publidi  Newspapers, 
938: 
j.  Property  of   which  the  Banknipt 
was  not  the  Original  Owner, 
i.  Goods  to  be  d^t  with  in  w^* 
of  Bankrupt's  Trade,  939. 
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ii.  Goods  in  Bankrapt's  Hands  for 
Specific  Purposes,  942. 
Goods  in  Hands  of  Bankrupts 

Agent,  944. 
Goods  Distrained  on  Bankrupt's 
Premises,  945. 

Goods    Purchased     by   Bank- 
rupt, but  not  Delivered,  945. 
Goods  Let  on  Hire  to  Bankrupt^ 
.  947. 

Property  Held  by  Bankrupt  as 
Trustee  for  Others,  951. 
viii  Partnership  Property,  955. 
k.  Evidence  as  to  Ownership,  961. 
L  Order  for  Sale  by  Court  of  Bank- 
ruptcy, 962. 


XI.  Pboof  of  Debts. 

1.  General  Principle^  968. 

2.  Nature  of  Debt,  964. 

3.  Debts  entitled  to  Priority, 

a.  Assessed  Taxes  and  Parochial  Rates, 

971. 

b.  Debts  Due  by  Officers  of  Friendly 

Societies  and  Savings  Banks,  971. 
e.  Wages  and  Salaries,  973. 

4.  AnnvitieSj  975. 

6.  Apprentice  Fees^  982. 

6.  Atpards,  983. 

7.  Barristers'  Fees,  983. 

8.  BUU  and  Notes,  983. 

9.  Bimds,  990. 

10.  GiiZ*,  993. 

1 1 .  Contingent  Debts  and  Liabil ities,  995. 

12.  Costs,10Q^, 
18.  Damages,  1003. 

14.  Guarantees,  1010. 

15.  Interest  on  Debts,  1011. 

16.  Judgments,  Orders,  und  Decrees,  1013. 

17.  Leases  disclaimed  by  Trustee,  1018. 

18.  Parochial  Rates,  1019. 

19.  Periodical  Payments,  1019. 

20.  Premiums  upon  Policies  of  Insurance, 

1020. 

21.  Bent,  1020. 

22.  Stock  ContraoU,  1022. 

23.  By  and  against  Particular  Persons, 

a.  Against  Assignees  of  a  Bankrupt, 

1022. 

b.  By  Bankrupt  as  Trustee  for  Others, 

1028. 

c.  Bankers,  1024. 

d.  Creditors  having  Notice  of  Act  of 

Bankruptcy,  1026. 

e.  Infants,  1027. 
/.  Legatees,  1027. 

g.  By  and  Against  Partners. 

L  Joint  Estate  and  Separate  Estate, 

1028. 
iL  Character  of  Debts,  1082. 
iii.  Change  of  Character  of  Debts, 

1036. 
iv.  Against  what  Estate,  1041. 
V.  Election  by  Creditors,  1045. 
vi.  By  Firm  against  Member,  1047. 
▼ii  By  Member  against  Firm,  1049. 
viii.  By  one  Partner  against  another, 
1052. 
ix.  Inspectors,  1056. 
A.  Secured  Creditors, 
i.  Generally,  1057. 
ii.  Who     are    secured     Creditors, 
1060. 


iii.  When  Value  of  Security  must 

be  Deducted,  1062. 
iv.  When  Value  of  Security  need 

not  be  Deducted,  1065. 
V.  Sale  of  Security  by  Order  of  the 
Court,  1070. 
f .  Sureties,  1074. 
j.  By  and  Against  Trustees,  1079. 
*.  Wife  of  Bankrupt,  1083. 
I,  Person    Appointed    by    Court    of 
Chancery  in  Administration  Suit, 
1084. 
24.  ATode  of  Proof,  1084. 
26.  Practice  on  Proof,  1085. 

26.  Amount  qf  Proof,  1089. 

27.  Fffect  of  Proqf,  1090. 

28.  Expunging  or  reducing  Proof,  1095. 

29.  Proof  against  Several  Estates,  1098. 

XII.  Mutual  Chbdits,  Debts  and  Deal- 

ings. 

1.  Generally,  1104. 

2.  Mutual  Credits,  1105. 

3.  Mutual  Dealings,  1111. 

4.  Time    when    Credit   giten    or  Debt 

accrued,  1112. 

5.  Big?U  of  Set-off  depends  upon  Bene- 

ficial Diterest,  1115. 

6.  Parties  m.ust  be  Debtors  and  Creditors 

in  the  same  Right,  1118. 

7.  Set-off  of  Claims  for   Unliquidated 

Damages,  1121. 

XIII.  Dividends. 

1.  Dividend  Lists  under  24  &  25  Vict, 

c.  134,  s.  17»,  1123. 

2.  Who  entitled  to  Dividend,  1123. 

3.  Recovery  of  Dividend,  l\2X 

4.  Staying  Payment,  1124. 

5.  Opening  a  Dividend,  1125. 

6.  linal  Dividend,  1125. 

7.  Effect  of  Payment,  1126. 

8.  Unclaimed  Dividends,  1125. 

9.  Under  Composition  Deed. — See  post, 

XIX.    Composition  Deeds. 

10.  Under  Liquidation  Proceedings. — See 

post,  XVII. 

11,  Under  Composition  Proceedings, — See 

post,  XVIII. 

XIV.  The  Obdbr  of  Dischabqe  and   its 
Effect. 

1.  Proceedings  on  Granting  Order,ll26. 

2.  Grounds  for  Rifusing,  Suspending, 
or  Qualifying  Discharge. 

a.  Generally,  1129. 

b.  Trading  by  Means  of  Fictitious 
Capital,  1130. 

c.  Contracting  Debts  without  Season- 
able  Expectation  of  Ability  to 
Pay,  1130. 

d.  Falsifying  Books,  1183. 

e.  Bash  and  Hazardous  Speculation, 
1134. 

/.  Unjustifiable  Extravagance  in  Liv- 
ing, 1135. 

g.  Frivolous  or  Vexatious  Defence  to 
Actions,  1135. 

h.  Concealing  Property,  1186. 

t.  Gaming  or  Wagering,  1186. 

;.  Frauds  by  Solicitors,  1137. 

'it.  Other  Cases  of  Fraud,  1187. 
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I,  Departing  the  Realm,  1140. 
m.  Filing  Incorrect  Statement  of  Ac- 

countSy  1140. 
n.  Refusing  to  Exercise  Profession  for 

Benefit  of  Creditors,  1140. 
(K  Where    Certificate    of    Conformitj 

previously  Refused,  1141. 

3.  Cimditians    annexed    to    Certificate^ 

1141. 

4.  Tijne  of  Operation^  1142. 

6.  Reschiding  or  Annullijifff  1142. 

6.  Agreemrnfs  in  Consideration  of  not 

opposing  Discharge,  1142. 

7.  Effect  of  Discharge, 

a.  Generally,  1144. 

h.  On  Co-Debtors  and  Sureties,  1146. 

c.  On  Joint  and  Separate  Liabilities  of 

Partners,  1147. 

d.  On  Liabilities  in  Respect  of  Shares 

in  Companies,  1147. 

e.  Irish  or  Scotch  Dlachaige,  1148. 
/.  Colonial  Discharge,  1149. 

g .  Under  Indian  Insolvency  Acts,  1149. 
h.  Foreign  Dischaige,  1150. 

8.  How  available  in  Pleading,  1150. 

9.  Promise  to  pay  Debt  barred  by  Dis- 

charge, 1151. 


XV.  Fbaudulent  Pbeferences. 

1.  Under  Statutes  prior  to  the  Bank- 

n/ptcy  Act,  1869. 

a.  Gfenerally,  1153. 

b.  Must  be  Voluntary,  1154. 

c.  Must  be  in  Contemplation  of  Bank- 

ruptcy, 1169. 

2.  Under  the  Bankruptcy  Act,  1869. 

a.  Generally,  1160. 

b.  Must  be  Voluntary,  1164. 

c.  Must  be  in  Contemplation  of  Bank- 

ruptcy, 1170. 

3.  Effect  of  Preference,  1171. 

4.  llcwedies  in  Jiespeet  of  Preference, 

1171. 


XVI.  Fraudulent  Conveyances  and  Pro- 
tected Transactions. 

1.  Under  Statutes  prior  to  the  Bank- 

ruptcy  Act,  1869. 

a.  Sale  of  Goods,  1172. 

b.  Gifts  of  Money,  1173. 

c.  Claims  of  Lien,  1173. 

d.  Attachments  of  Money  and  Goods, 

1174. 

e.  Mortgages,  1175. 

/.  Delivery  of    Bills    or    Cheques  as 

Security,  1176. 
g.  Delivery  of  Goods  as  Security,  1178. 
h.  Goods  Returned   by  Bankrupt   to 

Seller,  1179. 
7.  Warrants  of  Attorney,  1180. 
7.  Partnership  Transactions,  1180. 
t.  Seizing  Debtor's  Goods,  1183. 
I.  Other  Cases,  1184. 

2.  Under  the  Bankruptcy  Act,  1869. 

a.  Fraudulent  Conveyances,  1195. 
i.  What  are. 

a.  Assignments    of     Debtor's 

Property,  1187. 
/9.  Assignments  on  Marriage, 
1195. 
ii.  Setting  aside,  1198.  I^ 

b.  Protected  Transactions. 


i; 


L  Transactions  Protected  by  Sect. 

34,  1199. 
ii.  Transactions  Protected  by  Sect 

92,  1203. 
iii.  Ti'ansactions  Protected  by  Sects. 
94  and  95,  1206. 
3.  Notice  of  Act  of  Bankruptcy  to  t*- 
validate  Transactions. 

a.  Generally,  1211. 

b.  Under  the  Bankruptcy  Act,  1869, 

121 4. 

XVIL  Liquidation  by  Arrangement  under 
the  Bankruptcy  Act,  1869. 

1.  Pet  it  ion  for  Liquidation,  1217. 

2.  Staying     Bankruptcy    Proceedings^ 

1219. 

3.  Meetings   of    Creditors,  their  Debt* 

and  Bight  to  Vote,  1220. 

4.  Debtor's  Statement  of  Affairs,  1224, 

5.  Omission  to  insert   Creditor's  Name 
•  and  Debt  in  Statement  of  Affair*^ 

1226. 

6.  Examination  of  the  Debtor,  1227. 

7.  The  Bcsolutions. 

a.  Generally,  1228. 

b.  Validity  with  Reference  to  Amount 

of  Assets  or  Dividends,  1231. 

c.  Vacating  or  Setting  Aside,  1233. 

8.  The  Trustee, 

a.  Appointment,  Powers  and  Duties, 

1235. 

b.  Vesting  of  Debtor's  Property,  1237. 

c.  Sale  of  Estate  to  Debtor,  1241. 

9.  Sclieme  of  A  rra ngement,  1 24 1 . 

10.  Employment    of  Debtor    to    renlize 

Estate,  1243. 

11.  Adjudicating  Liquidating  Debtor  a 

Bankrupt,  1243. 

12.  Second  Liquidati&n,  1244. 

13.  Stamp  Duty  on  Axsets,  1246. 

14.  'Jurisdiction  of  Court  of  Bankruptcy, 

1246. 

15.  Transfer  from  one  District  to  another, 

1251. 

16.  Costs  of  Liquidation,  1252. 

XVIII.  Composition     under     the     Bank- 
ruptcy Act,  1869. 

1.  General  Principles,  1253. 

2.  Staying     Bankruptcy     Proceedings, 

1264. 

3.  Meetings  of  Creditors,  1256. 

4.  Debtor^s  Statement  of  Affairs,  1256. 

5.  Omission  to  insert  Creditor's  Nam^ 

and  Debt  in  Statement  of  Affairs, 
1257. 

6.  Examination  of  Debtor,  1262. 

7.  Resolutions. 

a.  Generally,  1262. 

b.  Validity  with  Reference  to  AmouDt 

of  Assets  and  Dividends,  1265. 

c.  Vacating  or  Setting  Aside,  1266. 

8.  Proof  cf  Debts,  I26(i, 

9.  Effect  of  Cimiwsition,  1268. 

10.  Payment  of  Conniosition  and  Effect  of 

Failure  to  Pay,  1271. 

11.  Adjudicating    Debtor   a    Bankrupt. 

1276, 

12.  Seeond  Composition,  1277. 

13.  Jurisdiction  of  Court  of  Bankruptcy. 

1277. 
WZ^osts  of  Cmnjfosition,  1279. 
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XIX.  Composition  Dekds. 

1.  General    Charaeteristie^    and  IncU 

dents. 

a.  What  an,  1280.    . 

*.  Validity,  1281. 

e.  What  Property  Passes,  1282. 

d.  Preliminary  Agreements  for  Com- 
position, 1283. 

t'.  Time  and  Mode  of  Accession,  1286. 

/.  Amount  and  Nature  of  Debt,  1290. 

g.  Creditors  must  be  Treated  on  an 
Kqual  Footing,  1291. 

h.  Reasonable  and  Unreasonable  Pro- 
visions, 1299.    * 

7.  Covenants  to  pay  Composition,  1311. 

j.  Schedule  of  Creditors,  1311,  ' 

h.  Verification  of  Debts,  1312. 

I.  Examination  of  Debtor,  1312. 

m.  Right  of  Debtor  to  Allowances,  1312. 

n.  Re-assignment  of  Property  to 
Debtor,  1312. 

0.  Form  of  Release,  1313. 

jL>.  Execution  of  Deed  obtained  by 
Misrepresentation,  1315. 

q.  Private  Agreement  with  particular 
Creditors,  1317. 

2.  Vndn-  th/i  Bankruptcy  Act  of  1849. 

a.  Under    Control  of    the    Court  of 

Bankruptcy,  1323. 

b.  By  Deed,  1325. 

3.  Under  the  Bankruptcy  Act  of  1861. 

a.  Requirements  of  Act. 

i.  Majority  of  Creditors,  1329. 
ii.  Execution  by  Trustees,  1333. 
iii.  Attestation    of    Execution    by 

Debtor,  1334. 
iv.  Registration  of  Deed,  1334. 
V.  Surrender    of     Debtor's     Pro- 
perty, 1337. 

b.  Deeds   in  Form    of    Schedule    D., 

1338. 

4.  Deeds  in  Cases  of  Pari ner ship j  1339. 

5.  Rights,    Duties,  ami    Liabilities    of 

Trustees  and  Inspectors,  1341. 

6.  Liahility  of  Sureties  for  Payment  of 

Compimtion,  1350. 

7.  Proof  of  Debts  under   Trust  Deeds, 

1351. 

8.  Tender  or  Payment  of  Composition, 

1355. 

9.  Recorery  of  Compos^ition,  1360. 

01.  Deeds   compounding  for  particular 
Debts  only,  1361. 

11.  Effect   of  Deeds  upon  Actions    and 

Suits,  1363. 

12.  Operation  of  Certificate  of  Registra- 

tion, 1369. 

13.  Jurisdiction  of  the  Court  of  Bank- 

ruptcy, 1374, 

XX,  Efi'ect  of  Bankkuptcy  and  Liquida- 

tion. 
\,  On  Executions, 

a.  Under  Statutes  prior  to  the  Bank- 
ruptcy Act,  1869. 
i.  ^ecutions  founded  on  Warrants 
of  Attorney  or  Cognovits,  1 377. 
ii.  Executions  founded  on  Judges* 

Orders,^  1380. 
iii.  Other  Executions,  1881. 
iv.  Proceedings  by  Assignees,  1383. 
h.  Under  Bankruptcy  Act,  1869. 

L  Fieri  Facias  against  Goods  of 


Non-Traders  or  of  Traders  for 
Sums  not  exceeding  50/.,  1 384. 
ii.  Fieri  Facias  against  Goods  of 
Traders  for  Sums  exceeding 
50/. 

a.  Who  is  a  Trader,  1386. 
3.  What  is  an  Execution  for 
a  Sum  exceeding  50/., 
1386. 
y.  Who    Entitled    to    Pro- 
ceeds, 1389. 
a.  Right     of     Sheriff    to 

Expenses,  1392. 
«.  Liabilityof  Sheriff,  1393. 
iii.  When  Composition  resolved  on, 

1393. 
iv.  Elegit,  1395. 
v.  Equitable  Execution,  1396. 
vi.  Sequestration,  1397. 

2.  On  Crown  Process,  1397. 

3.  On  Actions,  1398. 

4.  On  Contracts,  1399. 

5.  On  Authority  of  Agent,  1401. 

6.  On  Bequests  by  Will,  1401. 

7.  Creditor's    Remedy   after    Close   of 

Bankruptcy,  1403. 


XXI.  The      Bankrupt     ob     Liquidating 
Debtor. 

1.  Surrender,  1403. 

2.  Ejramination,  1405. 

3.  Committal  for  not  atistvering  Ques- 

tions, 1407. 

4.  Privilege  and  Protection,  1409. 

5.  Discharge  from  Custody,  1412. 

6.  Allowance  to  Bankrupt,  1416. 

7.  Rights  of  Bankrupt. 

a.  Submitting  to  Arbitration,  1416. 

b.  Suing  as  Trustee,  1416. 

r.  Suing  in  respect  of  Contracts,  1417. 

d.  Suing  in  respect  of  Torts,  1419. 

e.  Future  Property,  1419. 
/.  Surplus,  1423. 

g.  Setting  aside  Irregular  Proceedings, 
1423. 

h.  Appealing  against  Injunction,  1424. 

1,  Taking  Part  in  Winding-up  Pro- 
ceedings, 1424. 

j.  Costs,  1425. 

k.  To  Demand  Delivery  of  Bill  of 
Costs,  1426. 

8.  Trading  by  Bankrupt,  1426. 

9.  Removal  of  Bankrupt  Trustee,  1428. 

10.  Banki'upt  holding  Power  of  Attor7ivy, 

1428. 

11.  Act iojis  against  Bankr7ipt,.li2S, 

12.  Proceedings  aga  inst  Estate  of  Deceased 

Banh'upt,  1428. 

13.  Procedure  in  Actions  to  which  Bank- 

rupt is  Party,  1429. 

14.  Liability    on  new   Promise    to  pay 

Debts.— See  ante,  XIV. 


XXII.  Offences  by  Bankrupt. 

1.  Not  Surrendering,  1430. 

2.  Fraudulently    obtaining    Goods    on 

Credit,  1431. 

3.  Concealing,  Disposing  of  or  Pawning 

Property,  1432. 

4.  Tampering  with  Books,  1437. 

5.  Prosecution  of  Bankrupt^  1437. 
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XXIIT.  Pbactice  and  Pbocedfbe. 

1.  Rvlrx  and  Order«^  1443. 

2.  Pcfifimi^,  144S. 

3.  Affidavit  ft,  1444. 

4.  Serxicf  of   tSumnwTuea  and  Xotices, 

1445. 
6.  TVial  of  Issues  of  Fa^ct,  1446. 

6.  Tranjtfei'  of  Proceedings,  1448. 

7.  Committal  for    Cmitempt  of    Court, 

1448. 

8.  Re-direction  of  BankrupVs  Letters, 

1460. 

9.  Re-heaHng,  1450. 
10.  Costs,  1451. 

XXIV.  APPEAL. 

1.  Time  for  Aj)2)rali7ig,,lAbA. 

2.  WJio  may  Appeal,  1458. 

3.  From  and  to  \V1wm,  1460. 

4.  Appeal  to  the  House  of  Lords,  1462. 

5.  In  what  Cases,  1 463. 

6.  Practice  on  Appeal,  1463. 

XXV.  Evidence  in  Bankbuptcy. 

1.  Proof  of  Bankruptcy,  l-iGl. 

2.  Notice  to  dispute  Bankruptcy,  1470. 

3.  Compelliny  Attenda^ice  of  Witnesses, 

1471. 

4.  Rights  and  Duties  of  Witnesses,  1473. 

5.  Depositio-ns  and  Examinations,  1476. 

XXVI.  Actions  by  and  against  Assignees 

and  Tbustees. 

1.  By  Official  Ass-ignees,  1478. 

2.  Instituting,  1478. 

3.  Limitation,  1478. 

4.  Parties,  1479. 

5.  Form  of  Re^nedy,  1480. 

6.  On  Contracts  of  Bankrupt,  1481. 

7.  -For   Conversion  of  Bankrupt's  Pro- 

perty, 1484. 

8.  Where  Debt  incurred  by  Fraud,  1487. 

9.  Pleadings,  1487. 

10.  Interrogatories,  1488. 

11.  FHdencc,  1488. 

12.  Ciwf«,  1489. 

13.  Practice,  1490. 

XXVn.  Insolvent  Debtobs  and  Debtobs 
TO  Small  Amounts. 

1.  Statutes,  1490. 

2.  Persons  entitled  to  Benefit,  1491. 

3.  Assignment,  1491. 

4.  Operation  of  Discharge,  1495. 

5.  Protection  from  Process,  1499. 

6.  Rights  of  Insolvents  after  Discharge, 

1500. 

7.  J?^fc^  0/32  ^'  33  Vict.  c.  83, 1600. 

XXVIII.  Scotch   Bankbuptcy   ob  Seques- 

tbation,  1601. 

XXIX.  Ibish  Bankbuptcy,  1505. 

XXX.  Fobeign  ob  Colonial  Bankbuptcy 

OB  Insolvency,  1505. 

I.   STATUTES. 

[The  present  Bankruptcy  Act  is  45  &  46  Vict. 
c.  62.] 

The  bankrupt  statutes  do  not  bind  the  ciown. 
Russell,  Ew  parte,  19  Ves.  165. 


Though  the  crown  is  named  in  some  of  the 
sections  of  the  Bankruptcy  Act,  1 869,  it  is  n<it 
bound  by  the  other  provisions  of  the  Act.  In 
particular,  the  relation  back  of  the  title  of  the 
trustee  in  a  liquidation  to  the  filing  of  the  peti- 
tion does  not  affect  the  rights  of  the  crown  under 
an  extent  issued  against  the  property  of  the 
debtor  between  the  filing  of  the  petition  and  the 
appointment  of  a  trustee.  Notwithstanding  the 
tiling  of  a  liquidation  petition  and  the  appoint- 
ment of  a  receiver  by  the  court  on  the  applica- 
tion of  the  debtor,  his  property  remains  vested 
in  him  as  before,  until  the  creditors  have  deter- 
mined what  they  will  do,  and  the  property  is 
bound  by  an  extent  issued  by  the  crown  between 
the  filing  of  the  petition  and  the  appointment  of 
a  trustee.  Postmaster- Oeneral,  Bae  parte,  Bon- 
ham,  In  re,  10  Ch.  D.  696  :  48  L.  J.,  Bk.  84 ;  40 
L.  T.  16  ;  27  W.  R.  325— C.  A. 

The  12  &  13  Vict.  c.  106,  does  not  extend  to 
the  colony  of  New  Zealand.  Bunny  v.  Hart,  11 
Moore,  P.  C.  C.  189. 

The  12  &  13  Vict.  c.  106,  does  not  interfere 
with  rights  accruing  under  any  of  the  acts  re- 
pealed by  the  1st  section,  notwithstanding  sach 
rights  may  have  accrued  after  the  passing  of  the 
act.  Birch  or  Bissell,  In  re,  2  Kay  A:  J.  328  ; 
25  L.  J.,  Ch.  323  ;  2  Jur.,  N.  S.  370. 

A  bankrupt  had  been  guilty  of  an  offence 
against  12  &  13  Vict.  c.  106,  s.  251,  in  not  sur- 
rendering himself  to  the  court,  and  an  informa- 
tion had  been  laid  before  a  magistrate,  who  had 
issued  a  warrant  for  his  apprehension.  Subee- 
quently  the  24  &  25  Vict.  c.  134,  came  into 
operation,  which,  by  s.  230,  repeals  12  &  13 
Vict.  c.  106,  s.  251,  subject  to  the  exceptions 
therein  contained.  The  bankrupt  was  after- 
wards indicted  and  convicted  under  the  repealed 
enactment : — Held,  that  this  was  a  proceeding 
pending  within  24  &  25  Vict.  c.  134,  s.  230  ;  and, 
secondly,  that  the  word  "penalty  "  in  that  section 
extends  to  any  penal  consequences  whatsoever, 
and  is  not  restricted  to  a  pecuniarv  penalty  only. 
Reg.  V.  Smith,  1  L.  &  C,  C.  C.  131  ;  9  Cox,  C.  C. 
110 ;  31  L.  J.,  M.  C.  105  ;  8  Jur.,  N.  S.  199;  5 
L.  T.  761  ;  10  W.  R.  273. 

The  effect  of  an  act  of  bankruptcy  under  the 
former  law  is  saved  by  the  repealing  section  of 
32  &  33  Vict.  c.  83,  s.  20.  Snowball,  Ex  parte, 
Douglas,  In  re,  7  L.  R.,  Ch.  634  ;  41  L.  J.,  Bk. 
49  ;  26  L.  T.  894  ;  20  W.  R  786. 


II.   COURTS  OF  BANKRUPTCY. 

1,  JUBISDICTION  OP  COUBT. 

a.   Gkenerally. 

Under  d4  ft  25  Viot.  o.  134.]— The  jurisdiction 
in  matters  of  insolvency  transferied  to  the  com- 
missioners in  bankruptcy  by  24  k  25  Vict,  c.  134, 
Is  exercisable  by  them  in  the  same  manner,  and 
subject  to  the  same  right  of  appeal,  as  their 
ordinary  business  in  bankruptcy.  Perkins,  Ex 
parte,  34  L.  J.,  Bk.  37  ;  11  Jur.,  N.  S.  895  ;  12 
L.  T.  784  ;  13  W.  R.  1001. 

When  creditors  have  by  the  requisite  statntoiy 
majority  resolved  under  the  Bankruptcy  Act, 
1861,  s.  110,  to  suspend  proceedings  in  bauk- 
rtiptcy,  and  to  have^  the  estate  wound  up  by 
trustees,  the  Court  of  Bankruptcy  has  still 
power  under  s.  136  to  determine  any  questions 
that  may  arise  in  the  winding  up  of  the  estate 
by  the  trustees,  and  will,  therefore,  reBtrain  a 
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chancery  suit  for  the  administration  of  the 
estate.  Penyston^  Ex  jimrte^  Partridge,  In  re, 
31  L.  T.  259— L.  J. 

The  Bankruptcy  Act,  1861,  s.  137,  does  not 
apply  to  a  sale  of  a  bankrupt's  interest  in  a 
partnership  of  which  some  of  the  partners  are  sol- 
vent.  Motion,  In  re,  Maule  v.  Dam^,  9  L.  R.,  Ch. 
192 ;  43  L.  J.,  Bk.  59 ;  29  L.  T.  757  ;  22  W.  R.  225. 

Under  82  ft  83  Vict.  o.  71.]— The  Court  of 
Bankruptcy  has  jurisdiction  to  decide  questions 
between  a  debtor  and  a  secured  creditor  who  has 
opposed  a  composition,  if  the  composition  forms 
part  of  a  scheme  that  has  been  approved  and 
carried  out  by  the  court  under  which  the  bank- 
ruptcy of  the  debtor  has  been  annulled.  X«*ii- 
nardy  Ex  parte,  Chidley,  In  re,  1  Ch.  D.  177  ; 
45  L.  J.,  Bk.  49  ;  33  L.  T.  553  ;  24  W.  R.  182— 
C.  A. 

A  bill  was  filed  by  a  debtor,  who  had  presented 
a  petition  for  an  arrangement  with  his  creditors 
under  7  &  8  Vict.  c.  70,  against  his  trustees, 
praying  for  the  rectification  of  certain  deeds, 
and  that  accounts  might  be  taken  against  his 
trustees  on  the  ground  of  wilful  default  and 
neglect.  A  demurrer  to  this  biU  was  allowed, 
on  the  ground  that  by  7  &  8  Vict.  c.  70,  s.  15,  that 
act  was  to  be  construed  by  the  existing  bank- 
ruptcy laws,  and  that  under  the  present  act  the 
Court  of  Bankruptcy  had  jurisdiction  to  give  the 
debtor  the  relief  he  sought.  Hutchinson  v.  Bas' 
lam,  35  L.  T.  467  ;  25  W.  R.  54. 

Where  Trostee'e  Bight  more  extenuve  than 
Bflmkmpt's.] — Where  a  trustee  in  bankruptcy 
claims  only  the  same  right  as  the  bankrupt  him- 
self would  have  had,  the  Court  of  Bankruptcy 
ought  not  to  assume  jurisdiction,  but  ought  to 
leave  the  matter  to  be  dealt  with  by  the  ordinary 
tribunals.  But  where,  by  the  operation  of  the 
law  of  bankruptcy,  the  trustee  has  a  higher  and 
better  title  than  the  bankrupt  (where,  for  in- 
stance, a  transaction  is  impeached  as  a  fraudulent 
preference  or  an  act  of  bankruptcy),  the  Court 
of  Bankruptcy  ought  to  decide  the  matter  itself. 
Brown,  Ex  parte,  Yates,  In  re,  11  Ch.  D.  148 ; 
48  L.  J.,  Bk.  78  ;  40  L.  T.  402  ;  27  W.  R.  651— 
C.A. 

Aetion  of  Aoeonnt.] — ^A  liquidating  debtor  had 
consigned  goods  to  commission  merchants  for 
sale,  and  they  had  made  advances  to  him.  They 
alleged  that  a  balance  was  due  to  them  from  his 
estate,  and  the  trustee  in  the  liquidation  alleged 
that  a  balance  was  due  from  them  to  the  estate. 
They  had  not,  howerer,  tendered  any  proof  or 
made  any  formal  claim  against  the  estate : — 
Held,  by  the  chief  judge  and  by  the  Court  of 
Appeal,  that,  inasmuch  as,  if  the  trustee  was 
right,  there  was  a  mere  money  demand  by  him 
against  a  stranger  to  the  liquidation,  the  Court 
of  Bankruptcy  ought  not,  on  the  application  of 
the  trustee,  to  order  accounts  to  be  taken  of  the 
dealings  between  the  debtor  and  the  commission 
merchants  ;  but  that  the  trustee  ought  to  proceed 
by  action  in  the  High  Court.  Musgrare,  Ex 
parte.  Wood,  In  re,  10  Ch.  D.  94  ;  48  L.  J.,  Bk. 
39  ;  39  L.  T.  647  ;  27  W.  R.  372— C.  A.  Aflirm- 
ing  26  W.  R.  915. 

Simple  Money  Demands.] — The  Court  of  Bank- 
ruptcy, even  if  it  possesses  jurisdiction  under  s. 
72  of  the  Bankruptcy  Act,  1869,  to  enforce  a 


simple  money  demand  by  the  trustee  of  a  bank- 
rupt's proj)crty  a.a7iiiist  a  third  party,  ought  not 
to  exercise  jurisdiction,  but  ought  to  leave  the 
demand  to  be  enforced  by  the  trustee  in  an 
action  in  the  ordinarv  way.  Dickm,  Ex  ]?arte, 
Pollard,  In  re,  8  Ch.^D.  377  ;  38  L.  T.  860  ;  26 
W.  R.  731— C.  A. 

Commission  agents  accepted  bills  drawn  upon 
them  by  their  principals  for  part  of  the  value  of 
goods  consigned  to  the  agents  for  sale.  After 
the  principals  had  filed  a  liquidation  petition  tlie 
agents  sold  the  goods  in  oixler  to  reimburse  them- 
selves the  amount  of  one  of  the  bills  which  they 
had  paid,  and  to  provide  funds  to  meet  the  othci-s 
which  were  soon  to  become  due.  Before  the 
latter  bills  were  paid  the  agents  filed  a  liquida- 
tion petition.  They  had  sixjnt  all  the  proceeds 
of  the  sale.  Their  creditoi-s  agfreed  to  accept  a 
composition,  which  was  paid  to  the  holders  of 
the  bills,  some  of  whom  claimed  to  prove  in  the 
liquidation  of  the  principals.  The  principal's 
trustee  applied  to  the  county  court  for  an  order 
that  the  agents  should  pay  to  him  the  balaii(*o 
of  the  proceeds  of  sale,  after  deducting  the 
amount  of  the  bill  which  they  had  paid  in  full, 
and  the  composition  which  they  had  paid  in 
resix?ct  of  the  others  : — Held,  by  the  chief  judge, 
that  the  trustee  was  not  entitled  to  the  order.  lb. 

Held,  by  the  Court  of  Appeal,  that  the  trustee's 
demand  against  the  agents  was  a  mere  demand 
for  a  debt  due  to  the  principal's  estate,  and  that 
the  Court  of  Bankruptcy  ought  not  to  assume 
jurisdiction  to  try  it.     lb, 

A  trader  opened  with  a  railway  company  a 
credit  account  for  freight,  by  which  it  was  agreed 
that  the  company  should  have  a  general  lien  for 
all  moneys  due  by  him  to  them  on  any  account 
on  all  goods  belonging  to  him  in  their  hands. 
He  afterwards  filed  a  liquidation  jx'.tition,  under 
which  a  receiver  of  his  property  and  manager  of 
his  business  was  appointed.  In  order  to  carry 
on  the  business  the  receiver  bought  some  goods, 
which  he  paid  for  with  his  own  money,  and  sent 
them  to  tne  company  consigned  to  the  trader. 
The  company  claimed  the  benefit  of  the  agree- 
ment, and  refused  to  deliver  the  goods  until  they 
were  paid  the  amount  which  the  trader  owed 
them  for  freight  due  at  the  time  of  the  filing  of 
the  petition.  The  receiver,  in  order  to  obtain 
the  goods,  paid  the  company  501.  under  protest, 
and  then  applied  to  the  Court  of  Bankruptcy  to 
order  the  company  to  repay  him  the  50/.,  and  an 
order  was  made  accordingly : — Held,  that  the 
Court  of  Bankruptcy  had  no  jurisdiction  to  make 
the  order.  Great  Western  Railway  Company, 
Ek parte,  Bushell,  In  re,  22  Ch.  D.  470 ;  52  L.  J. 
Ch.  734  ;  48  L.  T.  196  ;  31  W.  B.  419— C.  A. 

Election  of  Bemedy  in  other  Court.] — A  judg- 
ment creditor  levied  execution  against  his 
debtor,  and  the  sheriff  took  possession  of  the 
debtor's  goods ;  but  before  the  sale  took  place 
the  debtor  filed  a  petition  for  liquidation,  and  a 
receiver  was  appointed,  who  obtained  an  injunc- 
tion restraining  the  sale  on  giving  an  undertaking 
to  abide  by  any  order  as  to  damages.  The 
liquidation  proceedings  became  abortive,  and  a 
petition  for  adjudication  was  presented,  under 
which  the  debtor  was  adjudicated  bankrupt,  and 
the  sheriff  gave  up  the  goods  to  the  trustee.  The 
execution  creditor  then  brought  an  action  against 
the  sheriff  for  damages  sustained  by  his  parting 
with  the  goods.  The  action  was  determined  in 
the  sheriff's  favour,  on  the  ground   that  the 
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debtor  was  a  trader,  and  had  committed  an  act 
of  bankruptcy  by  suffering  the  execution.  After- 
wards, the  execution  creditor  made  an  applica- 
tion in  bankruptcy  for  damages  under  the  under- 
taking given  by  the  receiver,  in  which  he  relied 
on  the  same  point  as  in  the  action,  namely,  that 
the  debtor  was  not  a  trader: — Held,  that  the 
matter  was  res  judicata,  and  as  the  creditor  had 
elected  to  take  his  remedy  at  law  against  the 
sheriff,  the  Court  of  Bankruptcy  could  not 
entertain  the  question,  llarpevy  Ex  parte, 
Brcwner,  In  re.  10  L.  K.,  Ch.  379 ;  44  L.  J.,  Bk. 
57  ;  32  L.  T.  317  ;  23  W.  R.  433. 

Superseding  or  overriding  Jarisdiction  in 
Chancery.] — Articles  of  partnership  between  a 
father  and  his  son  provided  that  upon  the 
father's  death  the  son's  share  in  the  business 
should  vest  in  the  father's  executora  The 
father  died,  tfnd  the  son,  who  was  conjstituted 
his  sole  executor,  continued  for  about  a  year  to 
carry  on  the  business  with  the  testator's  assets. 
An  administration  suit  was  instituted  by  the 
creditors  of  the  father.  Shortly  afterwards  the 
son  presented  a  petition  for  liquidation  by 
arrangement,  and  a  trustee  was  appointed,  who 
took  possession  of  the  property  belonging  to  the 
business,  and  sold  a  considerable  portion  of  it. 
The  bill  was  then  amended  by  making  the 
trustee  a  defendant  to  the  suit,  and  prajing  an 
injunction  to  restrain  him  from  meddling  ynth 
the  testator's  assets.  An  application  by  the 
trustee  to  the  Court  of  Bankruptcy  for  an  order 
to  restrain  proceedings  in  the  suit  was  refused, 
and  an  ortler  was  made  in  the  suit  directing  the 
trustee  to  deposit  in  a  bank  the  proceeds  realized 
by  the  sale  of  the  property,  to  be  dealt  with  as 
the  Court  of  Chancery  should  direct,  and  in 
default  of  his  making  such  deposit,  awarding  an 
injunction  against  him  as  prayed  by  the  bill : — 
Held,  that  the  Court  of  Bankruptcy  was  the 
proper  tribunal  to  determine  the  questions 
arising  in  the  mat?ter,  and  that  an  injunction 
must  be  awarded  restraining  the  proceedings  in 
chancery  as  against  the  trustee,  in  respect  of 
any  property  coming  to  his  hands  under  the 
liquidation.  Morley  v.  ^\l^itc^  White ,  In  re, 
8  L.  R.,  Ch.  214  ;  42  L.  J.,  Bk  76 ;  27  L.  T.  736 ; 
21  W.  R.  746. 

A  partner  in  a  distillery  business  filed  a  bill 
in  chancery  against  his  co- partners  for  tlie 
dissolution  of  the  partnership,  and  a  decree  was 
made  for  a  dissolution,  and  afterwards  an  order 
was  made  for  a  sale  of  the  business  and  property 
as  a  going  concern  by  public  auction.  During 
the  progress  of  the  suit  he  became  bankrupt,  and 
the  ci'editors'  assignee  sold  the  bankrupt's  in- 
terest in  the  partnership  property  to  his  co- 
partners, and  procured  an  order  of  the  Court  of 
Chancery  sanctioning  the  sale.  The  co-partners 
then  sold  the  whole  business  to  a  purchaser,  and 
the  creditors  were  paid  20*.  in  the  pound  out  of 
the  purchase-money.  New  assignees  were  after- 
wards appointed,  who  obtained  an  order  in  the 
Court  of  Bankruptcy,  at  the  instance  of  the 
bankrupt,  to  set  aside  the  sales  as  being  made 
collusivel}',  and  at  an  undervalue : — Held,  that 
there  was  no  breach  of  trust  on  the  part  of  the 
assignee  in  selling  the  share  of  the  banki-upt 
partner  by  private  contract,  and  that  there  was 
no  proof  of  collusion  in  obtaining  the  order  for 
sale ;  but  it  appearing  to  the  court  that  the 
valuation  of  the  property  for  the  purposes  of 
the  sale  had  in  some  respects  been  made  on  an 


erroneous  principle,  a  reference  was  directed 
as  to  the  true  value  of  the  property,  the  purchaser 
consenting  to  pay  any  excess  which  might  be 
found  due  from  him  on  such  reference.  Motion, 
In  re,  Marde  v.  Davh,  9  L.  R.,  Ch.  192  ;  43  L.  J., 
Bk.  59  ;  29  L.  T.  757  ;  22  W.  R.  225.  S.  C^  Cor. 
C.  J.  B.;  28  L.  T.  905  ;  21  W.  R.  904. 

The  72nd  section  of  the  Bankruptcy  Act,  1869, 
does  not  enable  the  Conrt  of  Bankruptcy  to 
draw  within  its  jurisdiction  property  or  the 
owners  of  property  not  vested  in  the  trustee,  and 
not  originally  subject  to  the  administration  in 
bankruptcy ;  and  k  fortiori  does  not  authorise 
that  court  to  work  out  a  decree  which  has  been 
made  in  chancery  against  such  persons.    Ih. 

Conoorrent  Chancery  Jurisdiction.]— AThen  a 
suit  would,  but  for  the  fact  of  a  banlcrnptcy,  be 
fit  to  be  entertained  by  the  Court  of  Chancery, 
the  jurisdiction  is  not  taken  awav  bv  the  Bank- 
ruptcy Act,  1869.  EIU%  V.  Snher\%  L.  R..  Ch.  83  ; 
42  L.  J.,  Ch.  666;  28  L.  T.  1.56  ;  21  W.  R.  346. 

Therefore,  when  the  trustee  has,  in  respect  of 
the  bankrupt's  estate,  a  claim  against  a  third 
j)er8on,  that  claim  may  be  prosecuted  at  law  or 
in  equity,  and  is  not  subject  to  the  jurisdiction 
of  the  Court  of  Bankruptcy.     Ih. 

S.,  having  created  an  equitable  mortgage  in 
favour  of  the  plaintiff  of  his  share  in  the  assets 
or  a  partnership,  subsequently  became  bankrupt. 
To  a  bill  by  the  plaintiff  against  the  trustee 
under  the  bankruptcy,  praying  for  the  appoint- 
ment of  a  receiver  of  the  property,  subject  to  the 
mortgage,  and  that  the  defendant  might  be 
restrained  from  obtaining  possession  thereof, 
demurrer  for  want  of  jurisdiction  overruled. 
CmlthvrHy.  Smith,  29  L.  T.  714— C.  A.  Affirm- 
ing 29  L.  T.  243. 

A  composition  deed,  by  which  all  the  creditors 
of  a  debtor  agreed  to  accept  a  composition  of  7*. 
6<f.  in  the  pound  on  the  amount  of  and  in  full 
discharge  of  their  debts,  was  duly  executed  by 
all  the  creditors  and  registered  under  the  Bank- 
ruptcy Act,  1861,  and  all  the  property  of  the 
debtor  was  assigned  to  a  trustee  to  provide  for 
the  composition.  The  payment  of  part  of  one  of 
the  debts  to  which  the  plaintiffs  were  now  en- 
titled was  afterwards  agreed  to  be  postponed  till 
all  the  other  creditors  had  received  their  compo- 
sition in  full,  and  the  entire  estate  then  available 
was  distributed  in  paying  the  composition  on  all 
the  debts  except  the  portion  of  the  plaintiffi^* 
which  was  postponed.  Some  years  elapsed,  and 
it  was  then  discovered  that  there  was  real  estate 
at  Monte  Video  which  had  become  vested  in  the 
trustee  of  the  composition  deed,  and  had  remained 
unadministered,  and  the  plaintiffs  instituted  a 
suit  in  the  Chancery  Division  to  have  this  pro- 
perty realissed  with  a  view  to  payment  of  the 
>>alance  still  due : — Held,  on  motion  by  the 
trustee  of  the  composition  deed  to  have  the 
proceedings  stayed  on  the  ground  that  the  case 
ought  to  be  dealt  with  by  the  Court  of  Bank- 
ruptoy,  that  the  Chancery  Division  had  at  least- 
concurrent  jurisdiction,  and  that  the  fact  that 
there  was  no  body  of  creditors  amongst  whom  a 
fund  was  to  be  distributed  was  a  circumstance 
which  made  it  expedient  to  exercise  that 
jui'isdiction.  Jcnncy  v.  Bell,  2  Ch.  D.  547 ;  45 
L.  J.  369  ;  34  L.  T.  485  ;  24  W.  R.  550. 

Held,  also,  that  the  fact  of  the  deed  containing 
a  clause  which  made  it  doubtful  whether  it  came 
within  ss.  192  and  197  of  the  Bankruptcy  Act, 
1861,  would  of  itself  be  a  strong  ground  fur  not 
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compelluig  the  parties  to  go  to  the  Ck)art  of 
Bankruptcj.    Ih, 

The  plaintiffs  brought  an  action  against 
the  trustee  of  a  composition  deed,  regis- 
tered in  bankruptcj,  to  compel  him  to  sae  for 
some  of  their  debtor*)i  estate,  outstanding  in 
Trinidad.  The  plaintiffs  were  the  only  creditors 
interested  under  the  deed.  They  relied  upon 
this:  that  the  deed  contained  clauses  which, 
since  it  was  executed,  had  been  decided  to  be 
in  valid.  The  defendant  objected  to  the  juris- 
diction of  the  Court  of  Chancery  : — Held,  that  the 
Court  of  Bankruptcy  had  not  the  exclusive 
jurisdiction ;  and  a  motion  to  stay  the  action, 
and  transfer  the  matters  to  that  court,  was  there- 
fore refused,  i^ith  costs.   Ih, 

juriBdiotion  of  Chancery  ezolmiyely.] — The 
jurisdiction  of  the  Court  of  Chancery  is  not 
ousted  by  a  limited  statutory  jurisdiction  con- 
ferred upon  another  court,  and  is  properly 
invoked  where  the  purposes  for  which  the 
limited  jurisdiction  is  conferred  are  at  an  end, 
or  where  the  limited  jurisdiction  is  not  equal  to 
the  comprehension  of  the  matter  in  dispute  or 
can  only  be  exercised  on  terms  destructive  of  the 
right  claimed.  Troxip  v.  IticardOj  4  De  G.,  J. 
A:  S.  489 ;  34  L.  J.,  Ch.  91. 

An  insolvent  debtor's  estate  had  been  fully 
administered  in  the  Insolvent  Debtors  Court, 
and  a  sum  paid  out  of  court  to  him  as  surplus  ; 
but  he  hiid  obtained  no  order  to  annul  the 
insolvency  or  to  re-vest  his  property  in  him  : — 
Held,  that  he  was  nevertheless  entitled  to  sue  in 
chancery,  in  order  to  impeach  the  dealings  of  his 
assignees  in  insolvency  with  his  property.    lb. 

Extraordinary  Jozifldiotion  of  Court,  Objeotion 

to.] — ^An  objection  to  the  exercise  of  the  extra- 
orainary  jurisdiction  conferred  on  the  Court  of 
Bankruptcy  by  s.  72  of  the  Bankruptcy  Act,  1869, 
ought  to  be  taken  at  the  earliest  opportunity, 
and  it  is  too  late  to  take  such  an  objection  after 
the  objecting  party  has  taken  the  chance  of  a 
decision  in  his  favour  on  the  merits.  But  the 
court  itself  may  at  any  time  decline  mero  motu 
to  exercise  the  jurisdiction.  Swinhanks,  Kx 
parte.  Shanks,  In  re,  11  Ch.  D.  625;  48  L.  J., 
Bk.  120 ;  40  L.  T.  825  ;  27  W.  R.  898— C.  A. 

An  uncertificated  bankrupt  carried  on  business 
for  several  years  after  his  bankruptcy,  with  the 
knowledge  of  his  assignees  and  executors,  who 
were  his  creditors  at  the  time  of  the  bankruptcy. 
He  died  possessed  of  considerable  pro{)erty.  On 
a  claim  filed  by  one  of  his  executors  against 
the  other,  and  the  official  assignee  under  the 
bankruptcy  : — Held,  that  the  creditors  subse- 
quent to  the  bankruptcy  were  entitled  to  priority 
over  the  former  creditors,  and  that  the  estate 
ought  to  be  administered  in  chancery.  Tuclter 
V.  Hemamann,  4  De  G.,  M.  &  G.  395  ;  1  Eq.  R. 
360. 

Vested  Beyeriion  of  Deoeased  Ini  olyent  falling 
into  Poneiiion.] — Sect.  9  of  the  act  5  &  6  Vict. 
c  116,  applies  only  to  a  living  insolvent,  and 
does  not  enable  the  assignee  of  a  deceased 
insolvent  to  obtain  possession  of  property  which, 
though  it  becomes  vested  in  the  insolvent  in 
reversion  expectant  on  a  life  estate  after  his 
final  order,  does  not  &11  into  possession  until 
after  his  death.  In  such  a  case  the  proper 
remedy  of  the  unsatisfied  creditors  under  the 
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insolvency  is  to  commence  an  action  for  the 
administration  of  his  estate,  ^yelchman,  Ex 
parte,  Hare,  In  re,  11  Ch.  D.  48  ;  40  L.  T.  45  ; 
27  W.  R.  774— C.  A. 

Time  fbr  taking  Objeotion  to  JnriBdiction.]— 
The  trustee  in  a  bankruptcy  applied  to  a  county 
court  to  set  aside  as  fraudulent  a  mortgage 
which  the  bankrupt  had  executed.  The  court 
directed  the  trial  of  certain  issues  by  a  jury,  and 
the  jury  found  that  the  deed  was  executed  by 
the  bankrupt  without  consideration,  and  with 
intent  to  defeat  and  delay  his  creditors.  The 
county  court  then  declared  the  deed  to  be  void, 
and  ordered  it  to  be  delivered  up  to  be  cancelled. 
The  mortgagee  applied  for  a  new  trial,  but  the 
ap]>licatiou  was  refused.  He  ap[)cnk'd  to  the 
Chief  Judge  from  the  order  which  declared  the 
deed  void,  but  did  not  appeal  from  the  refusal 
of  a  new  trial.  On  the  hearing  of  the  api)eal, 
the  objection  was  taken  that  the  case  was  not 
one  in  which  the  Court  of  Bankruptcy  ought  to 
exercise  its  extraordinary  jurisdiction  under 
s.  72 : — Held,  that  the  objection  was  raised  too 
late  after  the  mortgagee  had  taken  his  chance 
of  a  decision  in  his  fav(jur  on  the  merits  in  the 
county  court.  IJtitterg,  IJx  parte,  IlurrUon, 
In  re,  14  Ch.  D.  205  ;  43  L.  T.  2  ;  28  W.  R.  876 
— C.  A.  Revereing  S,  C,  13  Ch.  D.  603  ;  49  L.  J.. 
Bk.  30;  28  W.  R.  280;  ndin.  UarrUon,  Ex 
parte,  Ilarriton,  In  re, 

Objeotion,  how  raised.] — A  foreigner  properly 
raises  his  objection  to  the  jurisdiction  by  apply- 
ing to  have  an  order  for  service  of  a  bankruptcy 
petition  on  him  discharged.  Blain,  Ex  parte, 
Sawers,  In  re,  12  Ch.  D.  512  ;  41  L.  T.  46  ;  28 
W.  R  334— C.  A. 

Cofta  on  Appeal  whon  Objeotion  not  taken 
below.] — No  costs  given  on  appeal  when  objection 
to  jurisdiction  not  raised  in  court  below.  Eatough, 
Ex  parte,  Cliff e,  In  re,  42  L.  T.  95  ;  28  W.  R.  433. 

Exereiaing  Jurisdiotion  oyer  Third  Partiea.] — 
On  the  23rd  of  May  the  tenant  for  life  of  a  man- 
sion-house and  lands  demised  the  same,  for  the 
rest  of  his  life,  at  a  gross  undervalue,  to  a  confi- 
dential servant,  and  seven  days  afterwards  left 
Ireland,  taking  his  servant  with  him.  On  the  1 5th 
of  June  he  was  adjudicated  a  bankrupt: — Held, 
that  under  these  circumstances,  the  Irish  Court 
of  Bankruptcy  had  jurisdiction  to  decide  on  the 
validity  of  the  lease.  Domvile,  In  re,  9  Ir.  R., 
Eq.  456  ;  23  W.  R.  369. 

The  Court  of  Bankruptcy  has  jurisdiction  to 
take  an  account,  between  a  debtor  and  the  trus- 
tees under  a  composition  deed,  of  a  fund  paid  to 
the  trustees  for  distribution  among  the  creditors. 
Ckrew,  Ex  parte,  Carew,  In  re,  10  L.  R.,  Ch.  308 ; 
44  L.  J.,  Bk.  67 ;  32  L.  T.  318 ;  23  W.  R.  459. 

C.  bought  goods  on  credit  from  H.  After  de- 
livery, but  before  the  time  for  payment,  C.  became 
bankrupt.  H.,  when  the  time  for  payment  ar- 
rived, commenced  an  action  against  S.,  for  the 
price,  alleging  that  Chad  bought  the  goods  by  the 
authority  of  §.,  and  either  on  account  of  S.  or  on 
the  joint  account  of  S.  and  C.  S.  thereupon 
served  the  trustee  with  a  notice  under  Ord.  XVI. 
r.  18,  of  the  Rules  of  Court,  1875.  The  trustee 
then  applied  for  and  obtained  in  bankruptcy  an 
order  restraining  S.  from  taking  or  continuing 
any  proceedings  against  the  trustee  under  Ord. 
XVI. : — Held,  that  this  order  must  be  discharged, 

z 


675 


BANKRUPTCY— CouW«  q/. 


676 


for  that  the  case  between  H.  and  S.  conid  not  be  ' 
tried  in  bankruptcy,  and  that  S.,  if  found  liable 
in  the  action,  ought  not  to  ba^e  to  tiy  the  same  ' 
question  again  in  bankruptcy  between  himself  J 
and  the  trustee.  Smith,  Ex  part^,  CoUie,  In  re, ' 
2  Ch.  D.  61 ;  45  L.  J^  Bk.  116 ;  34  L.  T.  603 ;  24 
W.  R.  310— C.  A, 

When  a  stranger  to  a  bankruptcy  is  willing  to 
submit  to  the  court  of  bankruptcy  the  determi- 
nation of  his  rights  in  relation  to  property  of  the 
bankrupt,  it  is  improper  for  the  trustee  in  the 
bankruptcy  to  raise  objections  to  the  exercise  of 
jurisdiction  by  that  court.  Such  a  person  ought 
to  be  encouraged  to  submit  to  the  jurisdiction. 
J>letcher,  Ex  parte,  Hart,  In  re,  9  Ch.  D.  381 ; 
39  L.  T.  187 ;  26  W.  R.  843— C.  A. 


Vnder    Old  Law.]— The  court  had   no 


jurisdiction  over  strangers  to  the  fiat.  Holder. 
Ex  parte,  1  Mont.  &  Ayr.  518;  S.  P.,  Prase,  Ex 
parte,  1  Rose,  242 ;  19  Ves.  47 ;  Bennett,  Ex  parte, 
10  Ves.  382 ;  Croic,  Ex  parte,  Mont.  &  Mac.  281 ; 
Waclierheth,  Ex  parte,  2  Gl.  &  J.  156. 


To  preyent  or  restrain  Acts  of  Iigory  by 


Iigunction.] — The  Court  of  Bankruptcy  has  juris 
diction  upon  a  summary  application  on  notice,  or 
upon  ex  parte  application,  to  grant  an  injunction 
against  persons  strangers  to  the  bankruptcy,  re- 
straining them  from  doing  acts  which  may  be 
material  to  the  estate  of  the  bankruptcy.  A  nder- 
son,  In  re,  5  L.  R.,  Ch.  473 ;  39  L.  J.,  Bk.  49 ; 
22  L.  T.  361 ;  18  W.  R.  715. 

When  an  order  for  such  an  injunction  is  ob- 
tained ex  parte  by  the  assignee  or  trustee,  it  must 
be  upon  an  absolute  penonal  undertaking  as  to 
damages,  and  not  an  undertaking  limited  to  the 
estate  of  the  bankrupt,  and  it  must  put  the  person 
obtaining  it  upon  terms  of  actiyely  prosecuting 
the  claim  upon  which  it  is  founded.     lb. 

When  at  the  time  of  the  filing  of  a  liquidation 
petition  the  grantee  of  a  bill  of  sale  given  by  the 
debtor  is  in  actual  uncontrolled  possession  of  the 
property  comprised  in  the  deed,  the  court  ought 
not  to  interfere  by  injunction  with  the  exercise 
of  the  grantee's  legal  rights  upon  the  mere  sugges- 
tion that,  if  an  injunction  is  granted,  it  is  possible 
that  the  trustee  in  the  liquidation,  when  appointed, 
may  be  able  to  raise  a  case  for  impeaching  the 
validity  of  the  deed.  In  order  to  justify  such  an 
interference  the  applicant  for  the  injunction  must 
at.  least  swear  to  his  belief  of  some  facts  which, 
if  established,  would  render  the  deed  invalid,  as 
against  the  trustee  in  the  liquidation.  Bayly. 
Ex  parte.  Hart,  In  re,  15  Ch.  D.  223;  43  L.  T. 
181 ;  29  W.  R.  28--C.  A. 


Sequeitration  to  compel  Appoaranoe 


Aetion  against  Bankrupt  in  Colonial  Court.] — 
Before  issuing  a  sequestration  against  real  estate 
of  a  bankrupt  situate  in  a  colony,  for  the  purpose 
of  compelling  his  appearance  in  an  action  in  the 
Colonial  Court  to  realize  a  mortgage  given  by  him 
of  other  real  estate  in  the  colony,  the  leave  of  the 
Court  of  Bankruptcy  ought  to  be  obtained. 
Rogers,  Ex  parte,  Boustead,  In  re,  16  Ch.  D.  665 ; 
44  L.  T.  357— C.  A, 

Imed  without  Leaye— Undertaking.]— 

But  where  such  a  sequestration  ha!^  been  issued 
without  leave,  and  an  appearance  had  been  en- 
tered in  the  colonial  action :— Held,  that  it  was 
Bufiicient  that  the  plaintiffs  in  the  action  should 


undertake  not  to  use  the  sequestration  for  any 
other  purpose.    Ih, 

BMtniniBg  Aetioiii.] — ^The  power  of  the  Court 
of  Bankruptcy  to  restrain  suits  in  other  courts 
by  injunction  is  untouched  by  the  Judicature 
Act,  1878,  s.  24,  sub-s.  5,  and  remains  as  before 
the  passing  of  the  act.  Ditton,  Ex  parte.  Woods, 
In  re,  1  Ch.  D.  557  ;  45  L.  J.,  Bk.  87 ;  34  L.  T. 
100 ;  24  W.  R.  289— C.  A. 

An  order  was  made  in  the  London  Court 
of  Bankruptcy  restraining  an  equitable  mort- 
gagee of  certain  property  of  a  bankrupt  from 
proceeding  in  a  foreclosure  suit  against  the  trus- 
tee, and  ordering  him  to  give  up  the  deed  to  the 
trustee,  and  concur  with  him  in  selling  the  pro- 
perty ;  and  that  on  completion  of  the  purchase 
the  sum  claimed  by  the  mortgagee  should  be 
paid  into  the  Court  of  Bankruptcy.  On  appeal  the 
court  varied  the  order,  directing  that  the  mort- 
gagee should  not  give  up  the  deed  till  payment 
into  the  Court  of  Bankruptcy  of  the  amount 
claimed  by  the  mortgagee.    lb. 

The  court  will,  on  the  motion  of  a  petitioning 
creditor,  restrain  creditors  proceeding  in  their 
actions  against  the  debtor,  provided  it  has  some 
guarantee  that  the  petitioning  creditor  will  pro- 
ceed with  his  petition.  Daries,  In  re,  21  L.  T. 
685. 

A  suit  in  chancery  was  instituted  by  legatees 
under  the  will  of  a  testator  against  his  execu- 
tors, and  against  the  continuing  partners  of  a 
firm  of  which  he  had  been  a  member  at  the  time 
of  his  death,  and  D.,  another  partner  who  had 
retired  after  the  testator's  death,  for  the  purpose 
of  winding  up  the  affairs  of  the  partnership  as 
they  existed  at  the  time  of  the  testator^s  death, 
and  obtaining  payment  to  his  estate  of  the  share 
of  the  capital  which  was  due  to  him.  After  the 
bill  was  filed  the  continuing  partners  filed  a 
petition  for  liquidation  by  arrangement,  and  a 
trustee  was  appointed.  The  trustee  was  made  a 
party  to  the  suit  by  a  supplemental  order,  but 
no  relief  was  prayed  against  him.  The  trustee 
having  applied  to  the  Court  of  Bankruptcy  for 
an  injunction  to  restrain  the  proceedings  in  the 
suit  as  against  him,  Bacon,  C.  J.,  held,  that  the 
court  had  no  jurisdiction  to  grant  the  injunction. 
After  the  order  was  made  D.  also  filed  a  petition 
for  liquidation : — Held,  that  the  chief  judge  was 
right  in  refusing  the  injunction,  D.  being  then 
solvent.  Gordon,  Ex  parte,  Dixon,  In  re,  8 
L.  R.,  Ch.  655 ;  42  L.  J.,  Bk.  41 ;  28  L.  T.  868 ; 
21  W.  R.  690. 

Held,  also,  on  evidence,  that  D.  had  also  be- 
come a  liquidating  debtor,  that  all  the  mattera 
in  question  in  the  suit  might  be  properly  deter- 
mined in  bankruptcy,  and  that  the  trustee  was 
entitled  to  the  injunction  asked  for.    lb, 

Qusre,  whether  the  jurisdiction  under  sect.  13 
of  the  Bankruptcy  Act,  1869,  to  restrain  pro- 
ceedings can  be  exercised  in  an  action.  Lentan 
V.  Yorkshire  Bailtcay  Waggon  Company,  50 
L.  J.,  Ch.  293 ;  29  W.  R.  466. 

Fraud.] — The  Court  of  Bankruptcy  has 

no  jurisdiction  to  restrain  an  action  for  false 
representation  or  fraud.  Baum,  Ex  parte, 
Edwards,  In  re,  9  L.  R.,  Ch.  673 ;  44  L.  J.,  Bk. 
25 ;  31  L.  T.  12. 

Therefore,  when  an  action  had  been  com- 
menced against  a  debtor  for  damages  for  breach 
of  contract  and  for  a  tort  by  reason  of  a  false 
representation,  both  grounds  of  complaint  having 
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arisen  oat  of  the  same  transaction,  the  Conrt  of 
Bankruptcy  in  proceedings  under  a  composition 
under  the  provisions  of  the  Bankruptcy  Act, 
1869,  restrained  the  plaintiff  in  the  action  from 
proceeding  therewith  only  so  far  as  concerned  the 
breach  of  contract,  but  did  not  restrain  him  from 
proceeding  in  respect  of  the  tort: — Held,  that 
the  claimant  was  put  to  his  election  between  his 
remedies,  and  if  he  proceeded  with  his  action 
upon  the  tort,  he  could  not  also  prove  under  the 
composition.     Ih. 

A.  filed  a  bill  against  B.,  praying  that  an 
agreement  might  hQ  cancelled  and  a  snm  of 
money  paid  under  it  repaid,  on  the  ground  of 
fraudulent  misrepresentations  by  B.  Before  the 
suit  came  to  a  hearing  B.  became  a  liquidating 
debtor,  and  the  suit  was  revived  against  his 
trustee.  The  trustee  then  applied  to  the  Court 
of  Bankruptcy  for  an  injunction  to  restrain  the 
suit  in  chancery : — Held,  that  A.  had  a  right  to 
prosecute  his  remedy  against  the  debtor  person- 
ally in  the  suit,  notwit^tanding  the  proceedings 
in  liquidation,  and  the  injunction  was  refused. 
Coker,  Ex  parte,  Blake,  In  re,  10  L.  R.,  Ch.  652  ; 
44  L.  J.,  Bk.  126  ;  24  W.  R.  145. 

The  Court  of  Bankruptcy  will  not  restrain  pro- 
ceedings in  a  suit  or  an  action  to  which  the  dis- 
charge of  the  debtor  in  bankruptcy  would  be  no 
defence.    Ih, 


Tort.] — After  the  registration  of  liquida- 


tion proceedings  a  creditor,  who  was  not  in- 
cluded in  the  debtor's  statement  of  affairs,  and 
who  had  no  notice  of  the  proceedings,  brought  an 
action  against  the  debtor  for  money  had  and 
received,  and  also  in  detinue: — Held,  that,  so 
far  aA  the  action  was  founded  on  the  count  in 
detinue,  it  was  an  action  in  tort,  and  that  the 
court  had  no  power  to  restrain  it,  and  that  in 
other  respects  the  court,  in  the  exercise  of  the 
discretion  given  by  r.  289  of  the  Bankruptcy 
Bnles,  1870,  ought  not  to  restrain  the  action. 
Meade  J  In  re,  Harold,  Ex  parte,  3  Ch.  D.  119  ; 
45  L.  J.,  Bk.  121  ;  34  L.  T.  649  ;  24  F-  R.  903. 


Foreoloiare  Action.] — After  an  adjudi- 


cation in  bankruptcy,  a  foreclosure  action  was 
commenced  against  the  trustee  of  the  bankrupt 
by  an  alleged  equitable  mortgagee.  The  trustee 
pleaded  that  nothing  was  due  on  the  mortgage, 
which  he  alleged  was  a  sham  to  defraud  the 
bankrupt's  cr^itors.  An  application  by  the 
tmstee  to  restrain  the  mortgagee  from  proceed- 
ing with  the  action,  and  for  an  order  directing 
him  to  deliver  up  the  title  deed  to  the  trustee 
was  refused  by  the  court,  with  liberty  to  either 
party  to  apply  in  the  matter  after  the  deter- 
mination of  the  foreclosure  action.  England, 
In  re,  Pannell,  Ex  parte,  6  Ch.  D.  335  ;  37  L. 
T.  450  ;  26  W.  R.  194— C.  A. 


Administration  Aotion.] — A.,  B.,  and  C. 


were  in  partnership  together,  carrying  on  busi- 
ness nnder  the  style  or  firm  of  T.  C.  and  Co., 
and  were  also  individually  trustees  of  the  will  of 
T.  C.  deceased,  a  former  partner  in  the  firm. 
The  firm  having  presented  a  liquidation  petition, 
nnder  which  resolutions  were  passed  for  a  com- 
position, was  subsequently  adjudicated  bank- 
rupt. Previously,  however,  to  the  adjudication, 
an  administration  action  had  been  brought 
by  beneficiaries  under  the  will  of  T.  C.  deceased, 
charging  A.,  B.,  and  C,  and  also  a  firm  of  B.  and 
Co.,  with  breaches  of  trust  and  fraud  in  the 


administration  of  the  testator's  estate,  under 
which  a  receiver  had  been  appointed,  and  he, 
by  order  of  the  court,  had  taken  possession  of 
the  property  of  the  firm,  and  was  carrying  on 
the  partnership  business : — Held,  that  an  order 
in  bankruptcy  restraining  the  administration 
action  was  an  improper  exercise  of  the  power  of 
the  court,  inasmuch  as  the  matters  in  dispute 
could  be  better  considered  in  the  administration 
action  in  chancery  than  by  the  Court  of  Bank- 
ruptcy. Charlton,  Ex  parte,  Charlto7i,  In  re,  38 
L.  T.  295  ;  26  W.  B.  468. 


Aotion  by  Sqnitable  Second  Mortgagees 


for  Sedemption  and  Foreclosnre.] — An  equitable 
second  mortgagee  commenced  an  action  against 
the  liquidation  trustee  of  the  mortgagor,  and  the 
first  mortgagees,  claiming  an  equitable  chai*ge 
on  the  property,  redemption  against  the  second 
mortgagees,  and,  if  necessary,  foreclosure.  Order 
of  County  Court  in  bankruptcy,  restraining  the 
action,  discharged.  Hirst,  Ex  parte,  Wherly, 
Inre,nQh.  D.  278. 

fiestraining  Exeontions.] — A  creditor  obtained 
a  judgment,  but  before  he  delivered  the  writ  of 
execution  to  the  sheriff  he  had  notice  that  the 
debtor  had  filed  his  petition,  and  had  obtained 
an  interim  injunction,  restraining  further  pro- 
ceedings in  the  action.  A  composition  was 
afterwards  resolved  uix)n,  and  the  injunction  was 
made  absolute  : — Held,  that  the  order  making  the 
injunction  absolute  was  right,  and  that  the  cre- 
ditor was  bound  by  the  composition.  Mauthner, 
Ex  parte,  Lewis,  In  re^  3  Ch.  D.  113  ;  45  L.  J., 
Bk.  125. 


Hotice  of  Injunction — Proper  Mode  of  Oiy- 


ing.] — ^A  London  solicitor,  who  obtains  an  order 
from  the  Court  of  Bankruptcy  in  London  restrain- 
ing a  sale  under  an  execution  in  the  country,  ought. 
Instead  of  telegraphing  the  order  to  the  shenfE's 
officer,  to  teleg^ph  it  to  a  solicitor  at  the  place, 
as  his  agent,  asking  him  to  give  notice  ot  it  to 
the  persons  affected.  Langley,  Ex  parte,  Smith, 
Ex  parte,  Bishop,  In  re,  13  Ch.  D.  110  ;  49  L. 
J.,  Bk.  1 ;  43  L.  T.  181  ;  28  W.  R.  174— C.  A. 


Hotice  by  Telegram.] — Sufficient  notice  of 


the  granting  of  an  injunction  may  be  given  by 
telegram  ;  but,  if  it  is  sought  to  commit  for  con- 
tempt a  person  who,  after  receiving  such  a  notice, 
disregards  it,  the  court  must  decide  upon  the 
particular  facts,  whether  he  had  in  fact  notice, 
of  the  injunction,  and  it  is  the  duty  of  those 
who  ask  for  the  committal  to  prove  this  beyond 
reasonable  doubt.    Ih, 


Committal  of  Person  believing  Telegram  a 


Hoax.] — A  person  who  has  violated  an  injunc- 
tion will  not  be  committed  for  contempt  when 
he  swears  that,  though  he  had  received  notice  of 
it  by  telegram,  he  bon&  fide  believed  that  no 
injunction  had  been  granted,  and  the  circum- 
stances show  that  such  a  belief  was  not  unreason- 
able,   lb. 


Bnty  of  Sheriff's  Officer  receiving  Tele- 


gram.]— It  is  the  duty  of  a  sheriff's  officer  who 
receives  notice  by  telegram,  purporting  to  be  sent 
by  solicitors  in  London,  of  an  injunction  being 
granted  by  the  Court  of  Bankruptcy  to  restrain 
a  sale  in  the  country  under  an  execution,  to  tele- 
graph to  the  Court  of  Bankruptcy,  or  to  the 

z  2 


679 


BANKRUPTCY— Cottrt*  of. 


680 


London  agents  of  the  sheriff,  to  ascertain  whether 
an  injunction  has  really  been  granted.    lb. 

Duty  of  Auctioneer.] — This,  however,  is 


not  the  duty  of  the  auctioneer  who  is  conducting 
the  s.ile  ;  he  is  only  bound  to  communicate  with 
the  shcriff^s  officer  who  has  instructed  him  to 
sell.    Ih, 


Liability  of  Sheriff's  Officer  for  acti  of 


Deputy.] — A  sheriff's  officer,  who  is  not  himself 
present  at  the  sale,  and  who  has  no  actual  notice 
of  the  injunction,  is  not  responsible  for  the  act 
of  his  deputy  who  allows  the  sale  to  be  con- 
tinued after  receiving  notice  by  telegram,    lb. 


AfUT  Bankruptcy  Annulled.] — A  trader 


was  adjudicated  bankrupt  on  the  petition  of  a 
creditor  who  was,  under  an  execution,  in  posses- 
sion of  chattels  belonging  to  the  trader.  Under 
orders  of  the  court,  the  bankruptcy  was  after- 
\(^rds  annulled,  and  the  property  of  the  debtor 
was  assigned  by  him  to  the  same  person  who 
was  trustee  in  the  bankruptcy,  on  trust  to  secure 
payment  of  a  composition  which  the  majority  of 
the  creditors  had  agreed  to  accept.  The  execu- 
tion creditor  then  threatened  to  proceed  with  his 
execution  : — Held,  that  as  the  assignment  had 
been  made,  and  the  composition  had  been  ac- 
cepted with  the  approval  of  the  court,  the  court 
retained  jurisdiction  over  the  execution  creditor, 
though  the  bankruptcy  had  been  annulled. 
Ckidley,  In  re,  Lennard,  In  re,  1  Ch.  D.  177  ; 
45  L.  J.,  Bk.  49  ;  33  L.  T.  653  ;  24  W.  R.  182— 
C.  A. 

Held,  also,  that  the  chattels  were  vested  in  the 
trustee  discharged  from  the  execution,  and  that 
the  creditor  ought  to  be  restrained  from  proceed- 
ing with  the  execution,    lb. 

Appointment  of  Guardiani  ad  litem.] — The 
Court  of  Bankruptcy  has  power  to  appoint  a 
guardian  ad  litem,  to  represent  and  protect  the 
interests  of  minors  in  property  tha(  is  being 
dealt  with  by  the  court,  and  will  exercise  such 
jurisdiction  in  cases  where  complete  justice  can- 
not otherwise  be  done.  Darci/,  In  re,  11  Ir.  R., 
Eq.  13. 

Beferenoe  to  Arbitration — Compelling  Attend- 
ance of  Witneiiei.]  —  A  matter  in  dispute 
between  a  trustee  in  a  liquidation  and  a  third 
party  was,  by  an  order  made  by  consent,  referred 
to  arbitration.  A  witness  refused  to  attend 
before  the  arbitrator  : — Held,  that  the  court 
could  issue  a  subpoena  for  the  attendance  of  the 
witness  before  the  arbitrator.  Ackary,  In  re, 
Bolland,  Ex  parte,  3  Ch.  D.  125  ;  45  L.  J.,  Bk. 
133  ;  34  L.  T.  666  ;  24  W.  R.  932. 

Property.] — S.  was  a  woolbroker  and  ware- 
houseman in  Liverpool  who  also  acted  as  the 
Liverpool  agent  of  C.  &  Co.,  wool  merchants,  of 
London.  S.  pledged  the  wools  of  C.  &  Co.  to  a 
bank  as  security  for  advances  made  to  him  by  the 
bank  under  the  Factors  Acts.  Subsequently  to 
these  advances  8.  absented  himself  from  his 
home,  and  while  the  intention  of  his  absence  was 
still  doubtful,  the  bank  obtained  possession  of 
the  wools  hypothecated.  S.  was  adjudicated 
bankrupt  as  an  absconding  debtor.  C.  &  Co. 
claimed  these  wools  against  the  bank  ;  the  trus- 
tee in  the  bankruptcy  who  had  also  originally 
claimed  them  withdrew  his  claim  : — Held,  that 


the  Court  of  Bankruptcy  had  no  jurisdiction 
under  these  circumstances  to  try  the  right  to  the 
goods  as  between  the  bank  and  C.  &  Co.  yorth 
Western  Bank,  Ex  parte,  SUe^  In  re,  41  L.  J., 
Bk.  72  ;  20  W.  R.  980. 

It  is  not  the  intention  of  the  Bankruptcy  Act, 
1869.  that  the  Court  of  Bankruptcy  should  draw 
within  its  jurisdiction  all  property  that  may  be 
claimed  as  against  the  trustee  of  a  bankrupt's 
estate  by  a  third  party.  Pannell,  Ex  parte, 
England,  In  re,  6  Ch.  D.  335  :  37  L.T.  450  ;  26 
W.  R.  194— C.  A. 

Therefore,  when  a  person,  claiming  to  be 
equitable  mortgagee  of  property,  commenced  a 
foreclosure  action  in  the  Chancery  Division 
against  the  trustee  of  the  estate  of  the  mort^ragor 
who  had  been  adjudicated  a  bankrupt,  and  the 
trustee,  alleging  that  the  mortgage  was  a  sham, 
applied  to  the  Court  of  Bankrujitcy  for  an  order 
that  the  plaintiff  in  the  action  should  deliver  up 
the  title-deeds  to  him,  the  Court  of  Bankruptcy 
refused  the  application,  with  liberty  to  either  of 
the  parties  to  apply  after  the  conclusion  of  the 
proceedings  in  the  action.    lb. 

H.,  having  borrowed  120Z.  from  P.,  for  the  re- 
payment of  which  sum  and  interest  T.  was 
suretv,  an  agreement  was  entered  into  in  Sep- 
tember, 1875,  between  H.  and  T.,  that  H.  should 
execute  a  mortgage  of  certain  premises  to  P.,  to 
secure  the  repayment  of  the  loan  and  interest. 
The  agreement  contained  a  proviso  that  if  T. 
should  at  any  time  be  called  upon  and  comjiclled 
to  pay  the  120/.  and  interest,  or  if  H.  should  be- 
come bankrupt  or  file  a  petition  for  liquidation, 
it  should  be  lawful  for  T.  immediately  to  enter 
upon  the  premises  so  agreed  to  be  mortgaged. 
T.  having  been  served  with  a  writ,  jointly  with 
H.,  to  pay  the  120Z.  and  interest,  paid  the  money 
in  August,  1876,  and  immediately  entered  upon 
the  premises  ag^ed  to  be  mortgaged,  which  were 
in  the  occupation  of  H.,  and  \i\}on  which  H.  had 
expended  considerable  sums.  In  September. 
1876,  H.  filed  a  liquidation  petition,  and  in  June, 
1882,  the  trustee  in  the  Uquidation  sought  to 
have  the  agreement  set  aside  as  fraudulent  and 
void,  and  that  T.  might  be  ordered  to  withdraw 
from  possession  upon  payment  into  'court  by  the 
trustee  of  126/.  in  respect  of  the  debt  and  interest : 
— Held,  that  the  provision  for  re-entiy  upon  the 
bankruptcy  of  H.,  not  having  come  into  opera- 
tion, the  Court  of  Bankruptcy  had  no  jurisdic- 
tion to  decide  the  matter.  Uutehinson,  Ex 
parte,  Holt,  In  re,  47  L.  T.  483. 

Semble,  the  Court  of  Bankruptcy  ought  not 
after  the  lapse  of  six  years  to  entertain  such  an 
application.     lb. 

Bills  of  Sale.]— The  Court  of  Bankruptcy  has 
power  to  restrain  a  creditor  from  bringing 
against  the  trustee  under  a  liquidation  an  action 
upon  a  bill  of  sale  given  by  the  debtor,  the 
validity  of  which  is  disputed  by  the  trust<?e. 
Cohen,  Ex  parte,  Sparlte,  In  re,  7  L.  R.,  Ch.  20  ; 
41  L.  J.,  Bk.  17  ;  25  L.  T.  473  ;  20  W.  R.  69. 

L.  filed  a  petition  for  liquidation  by  arrange- 
ment or  composition.  B.  was  appointed  receiver, 
and  took  possession  of  the  stock-in-trade  of  the 
bankrupt.  By  an  extraordinary  resolution,  which 
was  duly  registered,  the  creditors  accepted  a 
composition  of  7*.  6d,  in  the  pound,  to  be  paid  in 
three  instalment^.  When  two  instalments  had 
been  paid  and  the  third  provided  for  by  promis- 
sory notes,  B.,  who  had  previously  given  up  poe- 
session  of  the  stock-in-trade,  sent  in  a  bill  of 
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costs  to  L.  for  400/.  L.  agreed  to  the  amount, 
entered  into  a  covenant  under  seal  to  pay  it,  and 
by  the  same  instrument  assigned  his  stock-in- 
trade  to  B.  by  way  of  bill  of  sale.  B.  subsequently 
took  possession  of  part  of  the  property  under  the 
assignment.  Thereupon  L,  moved  in  the  Court 
of  Bankruptcy  for  an  order  for  B.  to  bring  in  a 
bill  of  costs  to  be  taxed,  to  deliver  up  the  pro- 
perty, and  that  the  bill  of  sale  might  be  delivered 
up  to  be  cancelled  : — Held,  that  the  court  had  no 
jurisdiction  to  entertain  the  application.  Lyon^ 
Ex  parte,  Lyon,  In  re,  7  L.  R.,  Ch.  494  ;  41  L.  J., 
Bk.  41  ;  26  L.T.  491  ;  20  W.  K.  666. 

Semble,  that  if  the  stock-in-trade  had.remained 
in  B.*s  possession  qui  receiver  and  therefore  sub- 
ject to  his  lien  on  it  for  his  costs,  and  if  no  cove- 
nant under  seal  had  been  entered  into,  the  court 
on  application  by  L.  to  have  the  stock-in-trade 
delivered  up  would  have  had  jurisdiction  to 
order,  and  would  have  ordered  an  account  of 
B/s  charges  to  be  taken  in  bankruptcy.    lb, 

ForMlosnre  of  Mortgaged  Property  of  Bank- 
rupt.]— An  order  having  been  made  by  the  Court 
of  Bankruptcy  foreclosing  the  trustee  of  a  bank- 
rupt in  respect  of  leasehold  property  mortgaged 
by  the  bankrupt,  six  months  being  allowed  for 
redemption,  the  mortgagee  appealed,  insisting 
that,  as  the  trustee  had  admitted  that  he  had  no 
assets  of  the  bankrupt  other  than  the  equity  of 
redemption  of  the  mortgaged  projjerty,  only  one 
month  ought  to  be  allowai  for  redemption  : — 
Held,  that  the  trustee  was  entitled  to  six  months 
in  which  to  redeem.  I*leteher,  Ex  jHirte,  Hart, 
In  re.  10  Ch.  D.  610 ;  27  W.  R.  622— C.  A. 

Held,  also,  that  no  application  having  been 
made  by  the  mortgagee  to  the  registrar  for  a  sale 
of  the  property  under  r.  78  of  the  Bankruptcy 
Rules,  1870,  an  order  for  sale  could  not  be  made 
on  the  appeal  without  the  consent  of  the  trustee. 
lb. 

Observations  on  the  jurisdiction  of  the  Court 
of  Bankruptcy  with  regard  to  foreclosure,    lb. 

When  a  mortgagee  or  other  person  having 
rights  outside  the  bankruptcy  comes  to  the  court 
and  submits  his  rights  to  be  determined  there, 
the  court  has  jurisdiction  to  order  the  trustee  to 
deliver  up  possession,  without  compelling  the 
mortgagee  to  assert  his  right  by  action.  Fletclter, 
Ex  parte.  Hart,  In  re,  9  Ch.  D.  381  ;  39  L.  T. 
187  ;  26  W.  R.  843— C.  A. 

Semble,  that  in  a  proper  case  t^e  Court  of 
Bankruptcy  would  also  have  jurisdiction  to  de- 
cree foreclosure.    lb. 

Order  made  that  the  trustee  in  a  bankruptcy 
should  deliver  possession  of  a  house,  of  which 
the  bankrupt  had  been  weekly  tenant,  to  the 
lessee  of  the  house,  who,  as  between  himself  and 
the  bankrupt,  was  mortgagee  of  the  lease  from 
the  bankrupt.    lb. 

The  trustee  in  bankruptcy  of  an  equitable 
mortgagee  by  deposit  may  bring  an  action  in  the 
Chancery  division  for  foreclosure  against  the 
trustee  in  bankruptcy  of  the  mortgagor  instead 
of  applying  in  bankruptcy  to  have  the  property 
sold.  Waddell  v.  Toleman,  9  Ch.  D.  212  ;  38 
L.  T.  910 ;  26  W.  R.  802. 

Bealisatioii  of  Mortgage  Seonrities — Conenr- 
rent  Chanoery  JurUdietion.] — ^When  a  trustee 
has  been  appointed  under  a  liquidation  of  the 
affairs  of  an  equitable  mortgagor,  the  mortgagee 
may,  instead  of  applying  in  bankruptcy,  proceed 
in  chancery  against  the  trustee  for  the  purpose 


of  having  the  security  realized,  the  jurisdiction 
in  chancery  not  being  taken  away  by  the  Bank- 
ruptcy Act,  1869.     White  v.  Simmon*,  6  L.  R.,  • 
Ch.  655  ;  40  L.  J.,  Ch.  689  ;   19  W.  R.  939. 

Interpleader.] — Where  goods  seized  by  a 
sheriff  under  a  writ  of  &  fa.  issued  by  the 
liondon  Court  of  Bankruptcy,  are  claimed  ad- 
versely, that  court  has  jurisdiction,  on  the  appli- 
cation of  the  sheriff,  to  make  an  interpleader 
order.  Middlesex  (^Sheriff)  Ex  parte,  Buck, 
In  re,  10  Ch.  D.  575  ;  48  L.  J.,  Bk.  33  ;  39  L.  T. 
653  ;  27  W.  R.  309— C.  A. 

Impounding  Doeumenta.] — The  court  has  no. 
power  to  retain  a  deed  which  has  been  produced 
by  a  witness  merely  out  of  courtesy  and  to 
facilitate  proceedings.     Till,  In  re,  Parson,  Ex 
parte,  19  W.  R,  325. 

A  witness  having  a  lien  upon  a  deed  was 
asked  by  the  court  to  produce  it.  The  deed 
was,  upon  its  production.  Impounded  by  the 
court : — Held,  tnat  the  court  had  no  power  to 
retain  the  deed,  even  though  it  might  be  fraudu- 
lent,   lb. 

To  award  Damagee  lor  ezoeasiye  Diitresi.] — 
A  landlord  seized  goods  under  a  distress  prior  to, 
and  sold  them  subsequently  to,  the  commence- 
ment of  the  tenant's  bankruptcy,  and  the  trustee 
was  declared  by  a  county  court  in  bankruptcy 
to  be  entitled  to  damages  for  an  excessive  dis- 
tress : — Held,  on  appeal,  that  there  was  no  juris- 
diction in  bankruptcy  to  make  the  order  appealed 
from.  Eatouyh,  Ex  parte,  Cliffe,  In  re,  i2  L. 
T.  96  ;  28  W.  R.  433. 

In  Cases  of  Composition  Deede.] — The  Court 
of  Bankruptcy  has  jurisdiction,  under  the  Bank- 
ruptcy Act,  1869,  8.  72,  to  decide  all  questions 
necessary  to  make  a  complete  distribution  under 
a  deed  of  composition  registered  under  the  Bank- 
ruptcy Act,  1861,  even  though  the  deed  con- 
tains no  assignment  by  the  debtor  of  his  estate. 
Rumboll,  Ex  parte,  Taylor,  In  re,  6  L.  R.,  Ch. 
842  ;  40  L.  JT,  Bk.  82  ;  26  L.  T.  263  ;  19  W.  R. 
1102. 

See  further,  post,  COMPOSITION  Deeds. 

Order  for  Payment  of  Afiete  admitted  on 
Examination.] — ^An  application  to  a  registrar 
under  the  Bankruptcy  Act,  1869,  s.  98,  that  A. 
may  be  ordered  to  pay  to  the  applicant  assets  of 
the  bankrupt  in  his  possession,  without  notice  to 
A.,  is  irregular  and  improper.  Schofield  v. 
Holt,  Lumb,  In  re,  19  W.  R.  625. 

S.,  alleging  that  H.  had  admitted  assets  of 
certain  bankrupts  in  his  pos3J8sion,  applied  to 
the  registrar  of  a  county  court  that  H.  might  be 
ordered  to  pay  the  same  with  costs.  No  notice 
at  the  time  was  given  to  H.  of  the  intended 
application.  The  registrar  made  an  order  for 
the  payment  by  H.  of  the  amount  therein  speci- 
fied, but  not  the  whole  amount  of  the  assets 
alleged  to  be  admitted.  S.  appealed  to  the 
county  court  judge,  who  simply  rescinded  the 
order,  without  specifying    anything  as  to  the 

gayment  of  any  money  by  H.  S.  appealed  : — 
[eld,  that  the  order  of  the  county  court  judge 
was  right,  and  that  the  appeal  must  be  dismissed 
with  costs ;  the  proper  course  for  S.,  on  the 
rescission  of  the  registrar's  order,  being  to  com- 
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mence  de  novo,  as  if  no  such  order  had  been 
made.    Jb, 
■ 

To  ImpriBon.] — ^A  person  who  has  been  ordered 
to  repay  to  the  trastee  of  a  bankrupt's  estate 
money  which  he  had  received  by  way  of  fraudu- 
lent preference  does  not  hold  the  money  in  a 
fiduciary  capacity  within  the  meaning  of  s.  4  of 
the  Debtors  Act,  1869,  and  cannot,  therefore,  if 
he  makes  default  in  payment  of  the  money,  be 
committed  to  prison  under  that  section.  Haoson^ 
Ex  parte.  Chapman,  In  re,  8  L.  R.,  Ch.  231  ;  42 
L.  J.,  Bk.  19  ;  28  L.  T.  4  ;  21  W.  R.  152— L.  J. 

The  9th  section  of  the  Debtors  Act,  1869,  is 
only  intended  to  preserve  to  the  Court  of  Bank- 
ruptcy the  special  powers  of  imprisonment  con- 
ferred upon  it  by  such  sections  as  the  19th,  70th, 
and  93id  of  the  Bankruptcy  Act,  1869,  and  is 
not  intended  to  preserve  to  the  Court  of  Bank- 
ruptcy any  powers  of  imprisonment  for  debt 
which  have  been  taken  away  from  other  courts 
by  the  Debtors  Act,  1869.     Ih. 

Money  received  by  a  creditor,  who  was  a 
married  woman,  by  way  of  fraudulent  prefer- 
ence, .does  not  constitute  a  trust  fund  for  the 
benefit  of  the  bankrupt's  estate,  and  the  non- 
compliance by  the  creditor  with  the  order  of  the 
court  to  pay  the  fund  over  to  the  trustee  in  the 
bankruptcy  does  not  subject  such  creditor  to 
imprisonment,  as  being  within  the  third  excep- 
tion to  the  4th  section  of  the  Debtors  Act,  1869. 
Wood,  Exparte^  Chapman,  In  re,  21  W.  R.  71. 

To  modiiy  speeial  fieiolntioiis.  ]— When  special 
resolutions  in  a  bankruptcy  proper  are  submitted 
to  the  court  for  approval,  the  court  can  only 
confirm  or  reject  the  resolutions,  and  cannot  alter 
the  same,  or  annex  conditions  thereto.  Hunt, 
Mb  parU,  Winn,  In  re,  19  W.  R.  714. 

To  olose  Bankraptoy— Where  Bankrupt  with- 
out Afsetf.] — The  court  has  power,  under  s.  47 
of  the  Bankruptcy  Act,  1869,  to  make  an  order 
closing  a  bankruptcy  in  a  case  where  it  does  not 
appear  that  the  bankrupt  has  any  assets.  Pitt, 
Ex  parte.  Gosling,  In  re,  20  Ch.  D,  308  ;  61 
L.  J.,  Ch.  733  ;  47  L.  T.  263  ;  30  W.  R.  763— 
C.A, 

To  re-open  Proceedings.] — ^After  an  order  has 
been  made  closing  a  bankruptcy,  the  court  has, 
under  s.  71,  power  to  re-open  it.    lb. 

To  tax  Bills  of  Costs.]— The  jurisdiction  of 
the  Court  of  Bankruptcy  to  tax  the  bill  of  costs 
of  the  solicitor  to  the  estate  is  independent  of  the 
Attorneys  and  Solicitors  Act,  6  &  7  Vict.  c.  73, 
s.  37.  and  the  registrar  is  bound  to  tax  such  bill, 
without  special  circumstances,  notwithstanding 
the  lapse  of  twelve  months  from  its  delivery. 
Blair,  Ex  parte,  Mackle,  In  re,  6  L.  R.,  Ch. 
482 ;  39  L.  J.,  Bk.  45  ;  22  L.  T.  287  ;  18  W.  R. 
615. 

To  entertain  Claim  against  Bebtor.]— The 
Court  of  Bankruptcy  has  no  jurisdiction  to  enter- 
tain a  claim  for  a  personal  demand  against  the 
debtor  himself,  when  there  is  no  property  for  the 
court  to  administer.  Lacey,  Ec  parte,  Lacey, 
In  re,  16  Ch.  D.  131 ;  60  L.  J.,  Ch.  207  ;  43  L. 
T.  579  ;  29  W.  R.  299— C.  A. 


A  foreign  creditor,  residing  out  of  the  jurisdic- 
tion of  the  Court  of  Bankruptcy,  by  proving  a 
debt  in  a  bankruptcy  or  liquidation,  brings  him- 
self within  the  general  jurisdiction  of  the  court 
as  to  the  administration  of  the  estate,  just  as  if 
he  were  residing  within  it.  An  order  can  there- 
fore be  made  on  him  to  restore  property  of  the 
bankrupt  or  debtor  improperly  in  his  possession. 
Robertson,  Ex  parte,  Morton,  In  re,  20  L.  R., 
Eq.  733 ;  44  L.  J.,  Bk.  99 ;  32  L.  T.  697 ;  23 
W.  R.  906. 

b.  liondon  Oourt  of  Bankruptcy. 

Sect.  65  of  the  Bankruptcy  Act,  1869,  confers 
on  the  London  Court  of  Bankruptcy  for  the 
purposes  of  that  act  all  the  jurisdiction  formerly 
possessed  by  the  Superior  Courts  of  Common 
Law.  Middlesex  O^heriff),  Ex  parte.  Buck.  In 
re,  10  Ch.  D.  576 ;  48  L.  J.,  Bk.  33 ;  39  L.  T.  653 ; 
27  W.  R.  309— C.  A. 

When  proceedings  have  been  instituted  in  the 
London  Bankruptcy  Court,  and  that  court,  pur- 
suant to  s.  74  of  the  Bankruptcy  Act,  1869, 
requests  a  local  court  to  act  as  auxiliary  to  it, 
and  to  hear  and  determine  some  matter  arising 
in  such  proceedings,  the  finding  and  order  of 
the  local  court  on  such  matter  will  be  treated  as 
an  original  order  of  such  local  court,  and  an 
appeal  will  accordingly  lie  therefrom  to  the 
chief  judge  in  bankruptcy.  Jackson,  Ex  parte, 
Vaughan,  In  re,  36  L.  T.  711;  25  W.  R.  661. 
Affinned  nom.  Fletcher,  Ex  parte,  6  Ch.  D. 
350 ;  37  L.  T.  282 ;  25  W.  B.  870— C.  A. 

Debtors  with  London  Agents.] — C.  k  Co.  had 

their  chief  business  offices  at  Sheffield,  and 
were  tenants  of  three  rooms  in  London,  in  which 
an  agent  carried  on  business  on  behalf  of  tho 
firm.  On  their  becoming  bankrupt : — Held,  that 
the  Bankruptcy  Court  of  Sheffield,  and  not  the 
Bankruptcy  Court  in  London,  had  jurisdiction 
in  the  matter.  Charles,  Ex  parte,  Charles,  In 
re,  13  L.  R.,  Eq.  638 ;  41  L.  J.,  Bk.  43 ;  20  W.  R. 
524. 

Bank  Clerk.] — A  debtor,  who  was  employed  as 
a  clerk  in  a  bank,  the  office  of  which  was  within 
the  district  of  the  London  Bankruptcy  Court,  is, 
wirtiin  the  meaning  of  r.  17  of  the  Bankruptcy 
Rules,  1870,  "carrying  on  business  "  within  the 
district  of  that  court,  and  consequently,  that 
court  had  jurisdiction  to  grant  a  debtor's  sum- 
mons against  him.  Breull  or  Brewell,  Ex  parte, 
Botvie,  In  re.  16  Ch.  D.  484 ;  50  L.  J.,  Ch.  384 ; 
43  L,  T.  580;  29  W.  R.  299— C.  A. 


Oyer  Creditor  residing  out  of  jTurisdiction.]— 


Sesideuce.] — The  debtor's  private  resi- 
dence was  in  one  of  the  suburbs,  outside  the 
district  of  the  London  court : — Held,  by  James, 
L.  J.,  that  he  was  also,  within  the  meaning  of 
r.  17,  "residing"  within  the  district  of  the 
London  court.    lb. 

0.  County  Courts. 

Before  the  Bankruptcy  Act,  1869.]— When  a 

debtor  petitions  for  adjudication  in  the  county 
court  it  is  not  necessary  that  he  should  wait  till 
he  has  ascertained  with  absolute  certainty  the 
amount  of  his  debts ;  it  is  sufficient  if  he  makes 
a  bon&  fide  estimate  of  their  probable  amount. 
And  if  the  debts  should  turn  out  to  exceed  3O0i. 
the  bankruptcy  will  not  be  annulled  if  he  took 
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reaaonable  pains  to  ascertain  their  true  amcnmt 
Ro9e,  Ex  parte,  4  L.  R.,  Ch.  648;  20  L.  T.  688; 
17  W.  R  938. 

Where  the  ree:i8trar  of  a  county  court  of  the 
district  in  which  a  debtor  is  in  gaol,  upon  being 
satisfied  that  his  debts  do  not  exceed  3002.,  has 
made  an  order  of  adjudication  in  bankruptcy, 
and  directed  that  it  shall  be  prosecuted  in  the 
county  court  for  the  district  in  which  the  debtor 
had  resided  for  the  previous  six  months,  the 
latter  court  has  jurisdiction,  notwithstanding  it 
should  turn  out  that  the  debts  in  fact  exceed 
300/.  Harrison^  In  «?,  1  H.  &  C.  819 ;  32  L.  J., 
Ex.  169 ;  9  Jur.,  N.  S.  338  j  7  L.  T.  829 ;  11  W.  R. 
467. 

The  24  k.  25  Vict.  c.  134,  s.  94,  does  not  apply 
to  a  prisoner  presenting  a  petition  in  f  onn&  pau- 
peris, and  owing  debts  exceeding  300/.  CooinheSy 
In  re,  3  B.  &  S.  296 ;  32  L.  J.,  Q.  B.  65  ;  9  Jur., 
N.  S.  572 ;  7  L.  T.  379 ;  11  W.  R.  114. 

Therefore,  where  in  such  a  case  a  judge  of  a 
county  court  of  the  district  in  which  a  bankrupt 
was  in  prison  adjudicated  him  bankrupt,  and 
transferred  the  proceedings  to  the  county  court 
of  the  district  in  which  the  bankrupt  had  resided 
for  six  months  next  before  the  filing  of  the  peti- 
tion : — Held,  that  the  judge  of  the  latter  county 
court  was  right  in  refusing  to  entertain  the  case. 
lb, 

A.,  shortly  before  the  bankruptcy,  which  took 
place  under  the  act  of  1861,  purchased  from  his 
uncle,  a  bankrupt,  pictures,  constituting  the 
principal  part  of  the  estate,  and  paid  for  them 
4,000/.,  the  object  of  the  sale  being  to  enable  the 
bankrupt  to  pay  his  creditors  a  composition, 
which  a  large  majority  of  them  had  agreed  to 
accept.  The  assignee,  upon  an  ex  parte  applica- 
tion alleging  that  the  sale  had  been  made  at  an 
under  yalue,  obtained  from  the  county  court,  to 
which  the  bankruptcy  had  been  referred,  an 
order  restraining  A.  from  proceeding  with  a  sale 
of  the  pictures  which  had  been  advertised : — 
Held,  that  tibe  county  court  had  jurisdiction  to 
grant  such  an  order.  Anderson,  In  re,  5  L.  R., 
Ch.  472 ;  39  L.  J.,  Bk.49 ;  23  L.  T.  274 ;  18  W.  R. 
1124. 

In  such  case  the  appeal  from  the  order  of  the 
county  court  judge  lies  to  the  chief  judge  in 
bankruptcy,  and  not  to  the  court  of  appeal.    lb. 

Under  Bankmptey  Aet,  1869.] — ^After  pro- 
ceedings had  been  instituted  in  a  county  court 
for  winding  up  a  debtor's  affairs  in  liquidation : 
— ^Held,  that  an  application  relating  to  costs 
claimed  under  a  deed  of  assignment  executed  by 
the  creditor  should  have  been  made  by  proceed- 
ings in  bankruptcy,  not  by  plaint  in  equity. 
Orahamy,  Winterson,  16  L.  R.,  Eq.  243;  42  L. 
J.,  Ch.  633  ;  28  L.  T.  803  ;  21  W.  B.  722. 

The  order  of  a  local  court  sitting  in  bank- 
ruptcy directing  payment  of  a  sum  to  the  trustee 
of  A  bankruptcy  docs  not  impress  upon  the 
debtor  a  fiduciary  relation  towards  the  creditors 
of  the  bankrupt  within  the  Debtors  Act,  1869,  s. 
4,  sub-8. 3,  so  as  to  make  him  liable  to  committal 
in  default  of  payment.  The  powers  of  arrest 
and  imprisonment  preserved  by  s.  9  are  those 
only  which  are  created  by  the  Bankruptcy  Act, 
1869.  Hooson,  Ex  parte.  Chapman,  In  re,  8 
L.  R.,  Ch.  231 ;  42  L.  J.,  Bk,  19;  28  L.  T.  4; 
21  W.  B.  162. 

The  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71), 
6.  72,  enacts  that  '*  every  court  having  jurisdic- 
tion in  bankruptcy  under  this  act  shall  have  full 


power  to  decide  all  questions,  whether  of  law  or 
fact,  arising  in  any  case  of  bankruptcy  coming 
within  the  cognisance  of  such  court,  or  which 
the  court  may  deem  it  expedient  or  necessary  to 
decide  for  the  purpose  of  doing  complete  justice, 
or  making  a  complete  distribution  of  property 
in  any  such  case**: — Held,  that  this  section 
gives  any  Court  of  Bankruptcy  jurisdiction  to 
determine  as  matter  of  fact  the  expediency  or 
necessity  for  entertaining  and  deciding  any 
question  which  affects  the  realization  and  dis" 
tribution  of  the  property  of  the  bankrupt,— 
subject  only  to  the  appeal  given  to  the  chief 
judge  in  bankruptcy  and  the  Court  of  ikppeal  in 
clumcery  by  s.  H.  Ilalliday  v.  JBdrris,  9  L.  R., 
C.  P.  668;  43  L.  J.,  C.  P.  350;  or  Harris  y, 
MaUidau,  30  L.  T.  680;  22  W.  R.  756. 

Therefore,  where  a  judge  of  a  county  court 
had  deemed  it  expedient  to  restrain  a  person 
trading  in  London  from  enforcing  in  a  vice- 
admiralty  court  abroad  a  claim  of  lien  on  .a  ship 
(part  of  the  bankrupt's  estate)  for  necessaries 
supplied  abroad  on  the  orders  of  the  captain 
after  the  filing  of  the  petition,  and  to  direct  an 
issue  to  try  Uie  matter  in  his  court,  the  court 
refused  to  grant  a  prohibition, — holding  that 
the  county  court  had  by  its  decision  given  itself 
jurisdiction,  subject  only  to  appeal.    lb, 

Semole,  per  Brett,  J.,  that  the  matter  was  not 
one  which  a  county  court  having  no  admiralty 
jurisdiction  ought  to  have  entertained,    lb. 

A  county  court  judge,  in  the  exercise  of  his 
bankruptcy  jurisdiction,  has  power,  under  s.  72 
of  the  Bankruptcy  Act,  1869,  to  grant  an  injunc- 
tion restraining  an  action  for  foreclosure  brought 
by  a  mortgagee  of  the  bankrupt  and  then  pend- 
ing in  the  Chancery  Division ;  and  it  makes  no 
difference  that  such  action  has  been  commenced 
before  the  institution  of  the  bankruptcy  pro- 
ceedings, Snmo  V.  Sherwell,  25  W.  R.  433 — 
C.  A. 

d.  Oonrt  of  Appeal. 

The  primary  jurisdiction  in  bankruptcy  being, 
by  12  k  13  Vict.  c.  106,  s.  12,  transferred  to  the 
commissioners,  and  the  jurisdiction  of  the  vice- 
chancellor  under  that  act  having  been  exclu- 
sively appellate,  and  transferred  to  the  court  of 
appeal  by  14  &  15  Vict.  c.  83,  the  court  of  appeal 
cannot  order  the  payment  of  money  out  of  the 
bankruptcy  court,  unless  the  application  is 
made  by  way  of  appeal  from  a  commissioner. 
Cheetham,  In  re,  2  De  G.,  Mac.  &  G.  223  ;  21  L. 
J.,  Bk.  5. 

A  commissioner  refused  to  adjudicate  a  trader 
a  bankrupt : — Held,  that  upon  a  just  exposition 
of  the  whole  of  12  &  13  Vict.  c.  106,  the  court  of 
appeal  has  jurisdiction  to  declare  whether  there 
is  upon  the  evidence  sufficient  to  warrant  an 
adjudication,  and  to  remit  the  matter  to  the 
commissioner.  Crabb,  Ex  parte,  25  L.  J.,  Bk. 
45 ;  2  Jur.,  N.  S.  628— L.  J. 

It  is  not  incumbent  on  the  appellate  court  to 
decide  a  question  as  to  the  scale  of  charges  of  an 
agent  employed  by  the  assignees  to  sell  a  bank- 
rupt's stock  by  tender,  although  the  parties 
submit  to  its  jurisdiction.  Hurst,  Ex  parte,  6 
De  G.,  Mac.  &  G.  387. 

2.  Ofpicbbs  of  Coubt. 
a.    Commisflloners. 
Jurisdiction.  ] — Tlie  senior  commissioner  having 


687 


BANKRUPTCY— CoMrte  of. 


688 


transacted  the  bnsinees  before  him,  left  the  conrt 
for  the  day.  This  was  held  an  una  voidable  ab- 
sence within  12  &  13  Vict.  c.  106,  s.  20.  80  as  to 
enable  a  janior  commissioner,  present  in  court, 
to  act  for  the  senior  commissioner  in  the  matter 
of  the  application.  Sctcell,  Ex  parte,  22  L.  J.,Bk. 
29  ;  17  Jur.  333. 

Commissioners,  anthorized  to  act  in  the  prose- 
cution of  fiats,  although  constituted  courts  of  re- 
cord, as  they  possess  no  common-law  jurisdiction, 
have  no  other  powers  than  those  which  the  statutes 
of  bankruptcy  give,  or  which  are  necessary  in- 
cidents to  those  powers.  Watton  v.  Bodell,  14 
M.  &  W.  37  ;  14  L.  J.,  Ex.  281  ;  9  Jur.  626. 

They  may  commit  for  a  contempt  of  court  in 
the  same  manner  as  any  other  court  of  record.  lb. 

Liability.  j^-Commiasioners  of  bankruptcy  are 
liable  to  be  sued  in  trespass  for  false  imprison- 
ment, if  they  arrest  in  a  case  where  they  have  no 
jurisdiction.  Wright  v.  Maude,  10  M.  &  W.  527  ; 
2  D.,  N.  S.  517  ;  12  L.  J.,  Ex.  22  ;  6  Jur.  953. 

Diflcretion— Appeal.!— The  sale  of  abankrupt's 
estate  is  a  matter  peculiarly  within  the  discretion 
of  the  commissioner,  with  which  the  court  of  ap- 
peal will  not  interfere  upon  a  mere  doubt.  I\ird, 
JSx  parte,  6  Dc  G.,  Mac.  &  G.398  ;  24  L.  J»,Bk.l. 

Commisiioners  may  Aet  for  each  Otlier.] — A 

petition  was  allotted  by  ballot  to  commissioner 
G.,  but  the  subsequent  proceedings  were  either 
before  commissioner  H.  or  commissioner  F.,  and 
the  summons  to  surrender  required  the  bankruj)t 
to  appear  on  a  day  named  before  commissioner  G., 
whereas  commissioner  G,  did  not  sit  on  that  day: 
— Held,  on  an  indictment  under  12  &  13  Vict*  c. 
106,  s.  251,  against  the  bankrupt  for  not  surren- 
dering, that  one  commissioner  might  sit  and  act  for 
another,  and  the  proceedings  were  therefore  valid. 
Beg,  V  Gordon,  Dears.  C.  C.  686  ;  25  L.  J.,  M.  C. 
19  ;  2  Jur.,  N.  S.  67. 

Appeal  firom  Decision.] — Where  a  mortgagee 
submitted  the  validity  of  his  security  to  the 
jurisdiction  of  a  commissioner,  on  an  application 
of  the  petitioning  creditor  to  set  it  aside  : — Held, 
that  the  commissioner,  in  deciding  the  question, 
acted  judicially,  and  not  as  an  arbitrator,  and 
that  his  decision  was  subject  to  appeal.  Bland, 
Ex  parte,  6  De  G.,  Mac.  &  G.  757. 

Jnrisdiction  to  fie-hear.] — Where  the  residence 
of  the  party  applying  for  a  re-hearing  was  at 
Buenos  Ayres,  and  it  was  necessary  for  him  to 
obtain  further  evidence  in  support  of  his  case 
than  that  which  was  before  the  commissioner  on 
the  original  hearing,  notwithstanding  the  twenty- 
one  days  limited  by  12  &  13  Vict.  c.  106,  s.  12, 
had  expired  : — Held,  that  the  commissioner  had 
jurisdiction  to  re-hear  the  case,  there  being  no 
laches  on  the  part  of  the  applicant.  Imbert,  Ex 
parte,  1  De  G.  &  J.  152  ;  26  L.  J.,Bk.  65 ;  3  Jur., 
N.  S.  801. 

Faeti  ffi^ii^ff  Commiiiioner  Jnriediction  under 
12  ft  13  Vict.  c.  106,  B.  228,  must  be  stated  in 
Order  of  Adjudication.] — Where  under  12  &  13 
Vict.  c.  106,  s.  223,  a  commissioner  adjudicated  a 
trader,  who  petitioned  under  s.  211,  to  be  a  bank- 
rupt, he  must  state  in  the  order  of  adjudication 
the  facts  giving  him  jurisdiction  so  to  do  under 
e.  223,  otherwise  the  order  of  adjudication  was 


void.    Lee  v.  Bowleg,  8  El.  &  Bl.  857  ;  27  L.  J^ 
Q.  B.  193  ;  4  Jur.,  N.  S.  583. 

Deputy.] — A  registrar  appointed  to  act  in  the 
place  of  a  commissioner  under  17  &  18  VicL  c. 
119,  s.  6,  has  no  jurisdiction  after  the  oommis- 
si oner's  death.  C4>rlet,  Ex  parte,  3  De  G.  &  J. 
484  ;  28  L.  J.,  Bk.  15  ;  6  Jur.,  N.  S.  110 ;  32  L.  T. 
326  ;  7  W.  R.  220. 

b.  BeffiBtrars. 

Under  12  ft  18  Vict.  e.  106,  i.  27.]— This  section, 
enabling  the  registrar  to  sit  for  the  commissioner 
during  the  vacation,  applies  to  the  I9th  of  August, 
and  is  not  confined  to  courts  where  there  is  only 
one  commissioner.  Burnetts  Ex  parte,  4  De  G. 
&  S.  54  ;  20  L.  T.,  Bk.  3  ;  15  Jur.  617. 

Powers  of  fiegistran  fitting  for  a  Cam- 

mitsioner.] — The  registrar,  sitting  for  the  com- 
missioner, extended  the  time  for  shewing  cause 
against  an  adjudication  to  a  specified  day.  When 
the  time  arrived  the  parties  attended,  and  the 
registrar  (who  had  not  the  power  of  reversing  an 
a(l judication)  again  sat  for  the  commissioner,  and 
further  adjourned  the  time  for  shewing  cause 
beyond  the  extended  time  authorized  by  the  act : — 
Heldjthat  theregistrar  sit  ting  for  the  commissioner 
could  so  adjourn  it.  Wa^hbokme,  Ex  parte,  4  De 
G.  &  S.  193. 

Bankrupts  gave  a  notice  on  the  27th  December 
of  their  intention  to  shew  cause  on  the  29th  of 
that  month  against  an  adjudication.  On  the  29th 
December,  in  the  absence  of  the  commissioner, 
the  registrar  made  an  order  extending  the  time 
for  shewing  cause,  and  in  the  interim  suspending 
advertisements  : — Held,  that  such  order  was  not 
ultra  vires  the  registrar.  JaeobMon,  Ex  parte,  7 
Jur.,  N.  S.  322;  4  L.  T.  102— L.  J. 

An  order  made  by  a  registrar  acting  as  the 
deputy  of  a  commissioner,  should  shew  upon  the 
face  of  it  that  he  was  appointed  by,  and  duly 
authorized  to  act  for,  the  commissioner.  Morgan, 
Ex  parte,  82  L.  J.,  Bk.  61 ;  9  Jur.,N.  S.  881  ;  7 
L.  T.  778;  11  W.  R.  1048. 

A  registrar  acting  as  the  deputy  of  the  com- 
missioner has  power  to  grant  orders  of  discharge 
in  unopposed  cases.  The  order  of  discharge  in 
such  cases  ought  to  be  signed  by  the  registrar  and 
by  the  commissioner.  Lees,  Ex  parte,  33  L.  J., 
Bk.  25  ;  12  W.  R.  697. 

Under  17  ft  18  Vict.  o.  119,8.  6.]— A  registrar 
appointed  to  act  in  the  place  of  a  commissioner 
under  17  &  18  Vict,  c.  119,  s.  6,  had  no  jurisdic- 
tion after  the  death  of  the  commissioner.  C\*rles, 
Ex  parte,  3  De  G.  &  J.  484  ;  28  L.  J.,  Bk.  16 ;  5 
Jur.,  N.  S.  110;  32  L.  T.  326  ;  17  W.  B.  220. 

Under  32  ft  83  Vict.  c.  71.]— The  registrar,  when 
holding  a  meeting  in  a  district  court  of  bank- 
ruptcy, had  no  jurisdiction  to  make  an  order  for 
the  delivery  up  by  the  creditors'  assignee  of  docu- 
ments of  the  bankrupt  in  his  custody.  Thtcaite*, 
Ex  parte,  16  W.  R.  660. 

Hatnre  of  Proceedings  before.] — The  examina- 
tion of  a  prisoner  in  gaol  by  a  registrar  was  a 
public  jucncial  proceeding  ;  and  therefore  a  fair 
and  correct  report,  without  comment,  of  the  ex- 
amination was  privileged,  even  though  it  may 
have  contained  statements  which  injuriously  af- 
fected the  character  of  a  third  person.   Bgaih  v. 
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Leader,  1  L.  R.,  Ex.  296  ;   35  L.  J.,  Ex.  185  ;  12 
Jnr.,  N.  S.  503  ;  14  L.  T.  562  ;  14  W.  R.  838. 

Sitting  as  Chief  Judge.] — The  registrarsitting 
as  chief  judge  ought  only  to  act  in  cases  where 
he  has  the  decisions  of  the  chief  judge  or  of  the 
court  to  guide  him.  English  Joint  Stock  Bank^ 
Ex  jmrte,  Finney,  In  r<?,6  L.R.,  Ch.  79  ;  40  L.  J., 
Bk.  43  ;  23  L.  T.  652  ;  19  W.  R.  140— L.  J. 

The  registrar,  sitting  as  chief  judge,  ought  not 
to  decide  points  of  novelty  and  difficulty,  but 
should  reserve  them  for  the  opinion  of  the  chief 
jad^.  Llynvi  Coal  and  Iron  Company,  Exparte^ 
Hide,  In  re,  7  L.  R.,  Ch.  28  ;  41  L.  J.,  Bk.  5. 


Power  to  Be-hear.] — A  registrar  sitting  as 


chief  judge  may  re-hear  a  case,  although  his  order 
has  been  appealed  from  and  varied  by  a  court  of 
appeal,  if  the  special  point  to  be  re-argued  was 
not  dealt  with  on  the  appeal.  Mackay,  Ex  parte, 
Jeavonx,  In  re.  9  L.  R.,  Ch.  127 ;  43  L.  J.,  Bk. 
105  ;  29  L.  T.  713  ;  22  W,  R.  198. 


fiegifltration  of  Seiolntions.]— The  office 


of  tlie  registrar  is  purely  ministerial  with  regard 
to  the  registration  of  resolutions  passed  by  credi- 
tors. Ltcy,  Ex  parte,  Varhctian,  In  re,  11  L.  R., 
Eq.  619  ;  40  L.  J.,  Bk.  40  ;  24  L.  T.  332 ;  19 
W.  R.  686. 

The  registrar  has  no  power  when  a  resolution  is 
brought  in  for  registration  to  institute  an  inquir}% 
or  examine  the  debtor  upon  oath  at  the  instance 
of  a  dissenting  creditor,  who  objects  to  the  regis- 
tration. He  must  satisfy  himself  upon  the  evi- 
dence before  him  that  the  requirements  of  the 
statute  have,  or  have  not,  been  complied  with, 
and  register  or  refuse  to  register  acconlingly.  lb. 

The  registrar  can  reject  such  of  the  resolutions 
tendered  to  him  for  registration  as  are  ultrd  vires, 
and  register  the  remainder.  Ashworth,  Ex  parte, 
Iloare,  In  re,  18  L.  R.,  Eq,  705  ;  43  L.  J .,  Bk. 
142  ;  30  L,  T.  906  ;  22  W.  R.  925. 

Affidayits  by.] — The  court  disapproves  of  its 
registrars  making  affidavits  in  proceedings  con- 
cerning matters  that  have  come  before  them  in 
their  official  capacity.  Till,  Ex  parte,  linteliffe, 
In  re,  10  L.  R..  Ch.  631  ;  44  L.  J.,  Bk.  103  ;  32 
L.  T.  521  ;  23  W.  R.  670. 

Power  to  tax  Coits.] — A  solicitor  who  tenders 
a  proof  in  the  bankruptcy  of  his  client,  in  respect 
of  costs  due  to  him  by  the  client,  is  not  entitled 
to  insist  on  having  his  bill  referred  for  taxation 
to  the  taxing  master,  but  the  registrar  has  juris- 
diction to  determine  the  amount  due,  availing 
himself,  if  necessary,  of  the  advice  of  the  taxing 
master.  Dittan,  Ex  parte.  Woods,  In  re,  13  Ch. 
D.  318  ;  28  W.  R.  402— C.  A. 

Appeal.] — An  appeal  from  the  decision  of  a 
registrar  sitting  as  judge  cannot  be  heard  by  a 
county  court  judge,  but  must  be  to  the  chief 
judge  in  bankruptcy,  or  the  lords  justices  of 
appeal,  as  the  case  may  be.  Meholson,  Ex  parte, 
Margden,  In  re,  34  L.  T.  592. 

An  appeal  from  the  registrar  of  a  county  court, 
sitting  as  registrar,  must  be  before  the  judge  of 
his  court  in  the  first  instance.  Sidey,  Ex  parte, 
24  L.  T.  143. 

Bepnty.] — The  deputy  registrar  of  a  county 
court  may  have  delegated  to  him  by  the  judge 
the  power  of  making  an  adjudication.    Lindmy, 


Ex  parte,  Lindsay,  In  re,  19  L.  R.,  Eq.  52  ;  44 
L.  J.,  Bk.  5  ;  31  L.  T.  415  ;  23  W.  R.  44. 

Deputy  registrars  have  all  the  powers  of  regis- 
trars,   lb, 

o.  Trusteefl. 

See  post,  Aai&iQixzE&  or  Trustees. 

d.  BecelTers. 

Appeal  againit  Appointment.] — Immediately 
after  a  debtor  had  filed  a  liquidation  petition 
two  sets  of  persons,  each  professing  to  be  a 
majority  in  value  of  his  creditors,  respectively 
signed  two  nomination  papers,  nominating  and 
appointing  two  different  persons  to  be  receiver 
of  the  debtor's  property.  Upon  the  application 
of  one  of  these  sets  of  persons  the  registrar  ap- 
pointed their  nominee  receiver  : — Held,  that  the 
nominee  of  the  other  persons  had  no  locus  standi 
to  appeal  from  the  registrar's  order,  though  the 
persons  who  had  nominated  him  would  have  had 
a  right  to  appeal.  Cooper,  Ex  parte,  Joseph,  In 
re,  6  Ch.  D.  255  ;  46  L.  J.,  Bk.  123  ;  37  L.  T.  283  ; 
25  W.  R.  860— C.  A. 

When  Creditori  may  Appoint.]— The  power  of 
appointing  a  receiver  given  to  the  creditors  by 
the  first  part  uf  r.  262  of  the  Bankruptcy  Rules 
1870,  can  only  be  exercised  when  no  receiver  has 
been  appointed  by  the  court.  Rylands,  Ex  parte, 
Cheaters,  In  re,  6  Ch.  D.  57  ;  46  L.  J.,  Bk.  120  ; 
36  L.  T.  839  ;  25  W.  R.  786— C.  A.,  affirming : 
36  L.  T.  524  ;  25  W.  R.  516. 

The  latter  clause  of  the  rule  means  that  the 
nominee  of  the  creditors,  after  they  have  ac- 
quired the  status  of  creditors  by  proving  their 
debts  at  the  first  meeting,  shall  be  substituted  for 
the  receiver  previously  appointed  by  the  court, 
the  object  being  to  provide  for  the  possibility  of 
the  creditors  at  the  first  meeting  not  being  able 
to  agree  upon  a  trustee,  and  adjourning  the 
meeting  for  the  further  consideration  of  his 
appointment.    2b, 

Beeeiyer  already  appointed  by  Court.]— 

When  creditors  are  desirous  that  the  receiver 
nominated  by  themselves  should  displace  the 
receiver  appointed  by  the  court  under  r.  262, 
they  must  make  a  substantive  application  to  the 
court  and  shew,  first,  that  it  is  the  right  thing 
to  do ;  and,  secondly,  that  the  receiver  to  be  dis- 
placed has  been,  or  will  be  fully  indemnified 
against  all  costs,  charges,  and  liabilities  incurred 
by  him.  liylands,  Ex  parte,  Ch^sters^  In  re,  36 
L.  T.  264. 

There  is  no  rule  in  bankruptcy  requiring  that 
the  high  bailiff  of  the  court  is  invariably  to  be 
appointed  receiver  under  a  liquidation  petition. 
Where,  upon  the  application  of  creditors  for  the 
appointment  of  a  certain  person  as  receiver  and 
manager  under  a  liquidation  petition,  the  judge 
of  a  county  court  appointed  the  high  bailiff  of 
the  court  to  that  office,  the  appointment  was  on 
appeal  discharged  and  the  nominee  of  the  credi- 
tors appointed.  Walton,  Ex  parte,  Walton,  In 
re,  51  L.  J.,  Ch.  539  ;  46  L.  T.  433  ;  30  W.  R.  642. 

Bight  to  Isine  Bebtor*i  Snmmoni.]- A  re- 
ceiver in  chancery  has  a  right,  without  any 
authority  or  direction  from  the  Court  of  Chan- 
cery, to  issue  a  debtor  summons  to  compel  pay- 
ment of  a  debt  due  to  him  in  his  character  of 
receiver.    Harris,  Ex  parte^  Levns,  In  re,  2  Ch. 
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D.  423  ;  45  L.  J.,  Bk.  71 ;  34  L.  T.  2G1  ;  24  W.  R. 
851. 

Interference  with  or  Diipoiseaiion  otJ^When 
a  receiver  has  been  appointed  by  the  Court  of 
.  Bankruptcy,  it  is  a  contempt  of  court  for  the 
holder  of  a  valid  bill  of  sale  of  goods  of  the 
bankrupt  to  oust  the  receiver  from  possession 
which  ne  has  taken  of  such  goods.  Cochrane^ 
Ex  parte,  Mead,  In  re,  20  L,  U,  Eq.  282  ;  44 
L.  J.,  Bk.  87  ;  23  W.  R.  726. 

The  only  person  who  may  interfere  with  the 
possession  of  a  receiver  is  a  landlord  distraining 
for  a  year's  rent.     Jb,* 

Any  other  person  who  claims  a  better  title 
than  the  receiver  ought  to  apply  to  the  court  for 
leave  to  enforce  his  rights.     lb. 

A  firm  of  merchants  having  filed  a  petition  for 
liquidation,  and  a  receiver  having  been  appointed, 
the  solicitor  of  the  debtors  induced  the  receiver 
not  to  interfere  with  the  continuance  of  the 
business  by  the  debtors,  and  undertook  to  in- 
demnify him : — Held,  that  such  interference 
with  its  officer  was  a  contempt  of  the  Court  of 
Bankruptcy,  and  that  such  court  could  declare 
the  party  who  had  interfered,  for  such  inter- 
ference, and  not  because  he  was  the  solicitor, 
liable  for  the  loss  sustained  by  the  estate  through 
the  continuance  of  the  business,  and  direct  an 
account  for  the  purpose  of  ascertain! ug  such 
loss,  but  that  the  account  ought  to  be  taken 
against  the  receiver  jointly  with  the  solicitor. 
Hay  ward,  JSx  parte,  Plant,  In  re,  45  L.  T.  326 — 
C.  A. 

Undertaking  to  Anawer  for  Damages.]  —  A 

petition  for  liquidation  having  been  presented,  a 
receiver  was  appointed  and  ordered  to  take  pos- 
session of  the  fixtures  and  stock-in-trade  at  the 
debtor's  brewery  ;  and  an  injunction  was  granted 
restraining  a  mortgagee,  who  was  in  possession 
of  the  brewery  under  a  bill  of  sale,  from  inter- 
meddling with  the  chattels  in  the  brewery. 
When  the  injunction  was  granted  the  receiver 
and  the  debtor  gave  undertakings  to  be  answer- 
able for  damages.  The  mortgagee  afterwards 
established  his  title  to  the  brewery  and  the 
chattels  in  it,  and  then  applied  for  an  inquiry 
as  to  damages  sustained  by  the  occupation  of 
the  receiver : — Held,  that  the  receiver  must  be 
treated  as  the  agent  of  the  creditors,  and  not  of 
the  mortgagee,  and  could  not  charge  the  mort- 
gagee with  the  expense  of  carrying  on  the  busi- 
ness ;  and  that  he  was  liable,  under  his  undeiv 
taking,  for  damage  for  deterioration  of  the 
property,  and  for  rent  for  use  and  occupation  of 
the  fixtures  and  stock-in-trade  ;  and  an  inquiry 
was  directed  accordingly.  Warnm,  Ex  parte, 
Joyce,  In  re,  10  L.  R.,  Ch.  222  :  32  L.  T.  288  :  23 
W.  R.  401. 


Enforoement— Belay.  ]~An  application  to 

enforce  an  undertaking  to  be  answerable  in 
damages,  given  by  a  receiver  in  bankruptcy  on 
the  granting  of  an  injunction  to  restrain  pro- 
ceedings in  relation  to  property  alleged  to  form 
part  of  the  bankrupt's  estate,  ought  to  be  made 
within  a  reasonable  time  after  it  is  ascertained 
that  the  injunction  has  been  improperly  granted. 
Hall,  Ex  parte,  Wood,  In  re,  23  Ch.  D.  644  ;  52 
L,  J.,  Ch.  907 ;  49  L.  T.  275 ;  32  W.  R.  179— 
C.  A. 

Unexplained  and  unreasonable  delay  in  mak- 
ing such  an  application   will    be  a   sufficient 


ground  for  refusing  it,  even  if  the  bankruptcy 
proceedings  are  still  pending  and  the  receiver 
has  not  obtained  his  aischarge  : — Held,  that  an 
unexplained  delay  of  nearly  four  years  in  mak- 
ing such  an  application  was  a  sufficient  answer 
to  it,  though  the  applicant  had  shewn  a  prim^ 
facie  case.    lb. 

Bight  to   expend   Honey  on  behalf  of  the 

Estate.] — ^A  receiver  and  manager  of  the  pro- 
perty and  business  of  traders  who  had  filed  a 
liquidation  petition  was  appointed  by  the  court 
under  r.  260.  Without  obtaining  any  previous 
sanction  from  the  court  or  the  creditors,  he  ex- 
pended a  considerable  sum  in  obtaining  a  valua- 
tion of  the  debtor's  assets,  and  he  also  employed 
the  debtors  to  assist  in  managing  the  business  at 
a  weekly  salaiy :— Held,  that  the  court  had  a  dis- 
cretion as  to  allowing  the  sums  so  expended,  and 
that  under  the  circumstances  they  had  been  pro- 
perly allowed.  Gordon,  Ex  parte,  GomrruLll, 
In  re,  20  L.  R.,  Eq.  291  ;  44  L.  J.,  Bk.  97. 

Held,  also,  that  the  sanction  of  the  court  to 
the  expenditure  could  be  given  after  it  had  been 
made,    lb. 

It  is  the  duty  of  a  receiver,  whether  appointed 
by  the  court  or  nominated  by  the  creditors,  to 
investigate  the  state  of  the  debtor's  affairs,  and 
inform  the  creditors  at  their  first  meeting  what 
he  believes  to  be  the  value  of  the  debtor's  assets. 
lb. 

Costs  and  Charges — Application  of  Funds  in 
Beceiyer's  Hands.  J — In  administering  the  estate 
of  a  liquidating  deotor  the  trustee  should,  after 
deducting  his  own  actual  disbursements,  apply 
the  amount  actually  in  his  hands,  first,  in  pay- 
ment of  the  receiver's  chaises  under  the  petition, 
and  then  of  the  solicitor's  costs  under  the  liquida- 
tion. Johnston,  In  re,  Royle^  Ex  parte,  20  L.  R^ 
Eq.  780 ;  32  L.  T.  39  ;  23  W.  R.  908. 

When,  therefore,  the  trustee  paid  the  taxed 
casts  of  the  solicitor  in  the  matter  of  a  petition 
without  first  communicating  with  his  co-trustee, 
who  had  been  the  receiver,  and  six  months  after- 
wards the  receiver  sent  in  his  bill  of  costs,  which 
was  taxed  at  14Z.  8«.  lOrf. : — Held,  that  the 
trustee  must  pay  the  receiver's  charges  although 
he  had  but  21,  10».  in  hand.    lb. 

Accountant  appointed  BeceiTer  is  entitled  to 
Charge  for  Services.]— A  debtor  prior  to  filing 
a  liquidation  petition,  employed  an  accountant 
to  post  up  his  books.  Upon  the  filing  of  the 
liquidation  petition,  the  accountant  was'  ap- 
pointed receiver  and  manager,  but  the  liquida- 
tion proceedings  having  been  superseded  by  a 
bankruptcy,  the  receiver  paid  over  to  the  trustee 
in  the  bankruptcy  the  balance  of  the  debtor^s 
property  in  his  hands.  The  receiver  subsequently 
applied  to  the  trustee  for  payment  of  his  bill  of 
charges  for  services  rendered  by  him  prior  to  the 
liquidation  : — Held,  upon  appeal,  that  the  ser- 
vices of  the  receiver  having  been  beneficial  to 
the  bankrupt's  estate,  he  was  entitled,  under  the 
7th  Bankruptcy  Rule,  1871,  to  payment  of  his 
charges  so  incurred.  Greener,  Ex  parte,  George, 
In  re,  41  L.  T.  739. 


Taxation.] — Under  r.  5  of  the  Bankruptcy 
Rules,  1871,  the  charges  of  a  receiver  and  manager 
of  a  business  for  disbursements  out  of  pocket 
(e.g.,  travelling  expenses  and  salaries  of  assistants) 
arc  liable  to  taxation.  Izurd,  Ex  parte,  ButhcU, 
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In  re  (No.  1),  23  Ch.  D.  75  ;  52  Lt  J.,  Clu  678  ; 
48  L.  T.  751  ;  31  W.  E.  418— C.  A. 

Xon«7  adTftnoed  without  Anthority  of  Conrt 
— ^llight  to  Indemnitj.] — ^A  receiver  and  mana- 
ger of  a  business  who  desires  to  advance  money 
of  his  own  for  the  purposes  of  the  business  may, 
before  doing  so,  apply  to  the  court  for  its  author 
rity,  and  the  court  will,  as  a  general  rule,  allow 
him  interest  at  5  per  cent,  on  the  amount  which 
it  authorizes  him  to  advance,  and  will  g^ve  him 
a  charge  on  the  debtor*s  assets  for  the  advance 
and  the  interest.  If  the  receiver  and  manager 
advances  money  without  such  a  previous  au- 
thority, he  is  entitled  to  an  indemnity  out  of  the 
assets,  but  he  cannot  obtain  a  personal  order 
against  the  trustee  for  payment.    lb. 

Bill  of  Sale  giyen  to  Beoeiyer  to  secure 
Cniargee.]— A  debtor  filed  a  petition  for  liquida- 
tion by  arrangement  or  composition,  and  a  re- 
ceiver of  his  property  was  appointed.  The 
creditors  agreecl  to  accept  a  composition,  and 
the  receiver  was  appointed  trustee.  He  after- 
wards delivered  to  the  debtor  an  account  of  his 
charges,  and  the  debtor  gave  him  a  bill  of  sale  of 
his  stock-in-trade  to  secure  the  amount  claimed. 
The  debtor  applied  to  the  Court  of  Bankruptcy 
for  an  order  that  the  receiver  should  bring  in  his 
bill  of  charges  for  taxation,  that  he  should  de- 
liver up  the  debtor's  property  to  him,  and  give 
an  account  of  all  moneys  received  by  him,  and 
that  the  amount  due  &om  him  to  the  debtor 
might  be  taxed,  and  that  he  might  be  ordered  to 
pay  what  should  be  found  due  from  him  to  the 
debtor,  and  that  the  bill  of  sale  might  be  deli- 
vered up  to  be  cancelled  : — Held,  that  the  Court 
of  Bankruptcy  had  no  jurisdiction  to  entertain 
the  application,  inasmuch  as  the  substance  of  it 
was  an  attempt  to  set  aside  the  bill  of  sale. 
Lytnu,  Ex  parte,  7  L.  R.,  Ch.  494  ;  41  L.  J.,  Ch. 
41  ;  26  L.  T.  491 ;  20  W.  R.  566. 

Payment  of  Bemuneration,  from  what  Fund.] 
— ^A  receiver  in  bankruptcy  or  liquidation  has  no 
lien  upon  the  assets  for  his  remuneration  ;  he  is 
only  entitled  to  be  paid  out  of  the  net  assets. 
Browne,  Ex  parte,  Maltby,  In  re,  16  Ch.  D.  497; 
43  L.  T.  682  ;  29  W.  R.  921— C.  A. 

Complaint  against  Traitee.]— He  is  not  en- 
titled to  come  to  the  court  to  complain  of  the 
conduct  of  the  trustee  in  the  administration  of 
the  assets ;  such  a  complaint  can  be  made  only 
by  the  creditors,    lb, 

Aetion  by  Debtor  against— 6tay  of  Prooeed- 
ings.] — ^Any  proceeding  against  a  receiver  ap- 
pointed by  the  Court  of  Bankruptcy  in  respect 
at  acts  done  virtute  officii  must  be  taken  into 
that  court.  Where,  therefore,  a  liquidating 
debtor  had  commenced  an  action  in  the  High 
Court  of  Justice  against  the  receiver  in  the  liqui- 
daticn,  claiming  damages  done  to  his  goods  when 
in  the  possession  of  the  receiver : — Held,  that 
the  debtor  will  be  personally  restrained  from  in- 
Mitating  any  proceedings  against  the  receiver 
elsewhere  than  in  bankruptcy.  Day,  Ex  parte. 
Patter,  In  re,  48  L.  T.  912. 

e.  Solicitore. 

Bight  of    Audience— flolicitor'i    Clerk.]— A 

commissioner  in  bankruptcy  is  not  bound  to 


hear  a  person  who,  although  a  duly-admitted 
solicitor  of  the  court,  does  not  appear  as  the 
solicitor  of  the  party  for  whom  he  appears,  but 
only  as  the  clerk  of  such  solicitor.  Broadhoute 
Ex  parte,  2  L.  R.,  Ch.  655  ;  36  L.  J.,  Bk.  29  ;  17 
L.  T.  126  ;  15  W.  R.  126. 

B.  gave  notice  to  dispute  an  adjudication 
which  had  been  made  against  him,  the  notice 
being  signed  by  D.  k  L.,  as  his  solicitors.  When 
the  validity  of  tlic  adjudication  came  on  for 
argument  before  the  commissioner,  R.,  who  was 
the  managing  clerk  of  D.  &  L.,  and  who  was 
himself  a  solicitor  of  the  court,  appeared  for  the 
bankrupt.  The  commissioner,  however,  declined 
to  hear  him,  and,  although  the  bankrupt,  who 
was  in  court,  said  that  he  wished  R.  to  be  heard 
on  his  behalf,  the  commissioner  confirmed  the 
adjudication  with  costs  against  the  bankrupt : — 
Held,  that  the  commissioner  was  right  in  refusing 
to  hear  R.,  so  long  as  he  appeared  in  the  character 
of  clerk  to  D.  &  L. ;  but  that  the  bankrupt  ought 
to  have  been  more  fully  informed  of  the  position 
in  which  he  stood,  and  to  have  had  an  oppor- 
tunity of  constituting  R.  his  solicitor  if  he  desued 
to  do  so.    lb. 

Bight  to  Coite.] — ^Where  a  solicitor  persuaded 
a  party  to  sue  out  a  fiat  as  petitioning  creditor 
(who  was  afterwards  chosen  assignee),  upon  an 
invalid  act  of  bankruptcy,  which  was  concerted 
between  the  solicitor  and  the  bankrupt,  and  there 
did  not  appear  any  other  act  of  bankruptcy  to 
support  the  fiat,  the  court  refused  to  make  an 
order  on  the  assignee  to  pay  the  solicitor's  bill  of 
costs  up  to  the  choice  or  the  assignees.  Wiwd- 
ward,  Ex  parte,  2  Mont.  D.  &  D.  249 ;  5  Jur. 
733. 


Statute  of  Llmitationf.] — A  bill  for  busi- 


ness done  in  relation  to  a  bankruptcy  after  the 
choice  of  assignees  became  due  to  a  solicitor,  the 
last  item  in  which  occurred  more  than  six  years 
before  1844.  In  1844  a  sum  of  money  belonging 
to  the  bankrupt's  estate  came  into  the  hands. of 
the  official  assignee.  The  solicitor  presented  a 
petition  that  his  bill  might  be  paid  by  the  official 
assignee  out  of  this  sum.  There  wa.s  no  imputation 
on  the  conduct  of  the  solicitor,  and  the  delay  was 
explained  to  the  satisfaction  of  the  court : — 
Held,  that  the  Statute  of  Limitations  did  not 
apply  to  such  a  case,  and  that  he  was  entitled  to 
the  payment  of  his  bill.  Brutton,  Ex  parte,  I 
De  Gex,  116  ;  14  L.  J.,  Bk.  15  ;  9  Jur.  96. 

Lien.] — A  solicitor,  claiming  to  have  a  lien  on 
a  deed  of  a  bankrupt  for  professional  business 
done  for  him,  was  summoned  to  attend  before 
the  commissioner  acting  in  the  prosecution  of 
the  fiat,  to  be  examined  touching  the  estate  of 
the  bankrupt,  and  to  produce  the  deed.  The 
solicitor  obeyed  the  summons  and  produced  the 
deed,  when  the  commissioner,  being  of  opinion 
that  he  had  no  lien,  ordered  him  to  deliver  up 
the  deed  to  the  solicitor  of  the  fiat,  and,  on  his 
declining  to  do  so,  unless  his  lien  was  first  dis- 
charged, directed  an  officer  of  the  court  to  seize 
the  deed  : — Held,  that  the  commissioner,  in 
making  such  order,  exceeded  his  jurisdiction. 
Lewellin,  Ex  parte,  8  Jur.  816. 

Where  the  claim  of  a  solicitor  to  a  lien  on  a 
deed  of  the  bankrupt  is  disputed,  the  remedy  of 
the  assignees  for  recovering  the  deed  is  by  an 
action  of  trover,     lb. 

Assignees  have  no  higher  rights  with  regard  to 
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deeds  belonging  to  a  bankrupt's  estate,  on  which 
a  solicitor  claims  a  lien  for  costs,  than  the  bank- 
rupt himself  had.  Underwood,  Ex  parte,  9  Jur. 
632. 

A  partner  in  a  trading  finn,  which  had  become 
bankrupt,  was  also  one  of  a  firm  of  solicitors 
whom  the  trading  firm  had  employed  in  the  con- 
duct of  suits  which  were  pending  at  the  time  of 
the  bankniptcy.  The  assignees,  having  retained 
other  solicitors,  were  not  entitled  to  an  order  for 
a  delivery  up  to  them  of  the  papers  in  the  pos- 
session of  the  solicitors,  subject  to  their  existing 
lien.  MoR»,  hi  re,  1  L.  K.,  Eq.  345  ;  35  L.  J.,  Ch.  554. 

A  trustee  was  removed  from  his  office  and  a 
new  trustee  appointed.  The  old  trustee's  soli- 
citor, on  being  applied  to,  gave  up  all  the  account 
books  of  the  estate,  but  refused  to  deliver  up 
certain  documents  and  papers  on  which  he  had 
expended  labour  as  solicitor,  and  upon  which  he 
claimed  a  lien  for  costs.  Thereupon  the  new 
trustee  applied  to  the  court  for  an  order  upon 
the  old  trustee  and  his  solicitor  to  deliver  up  all 
documents  relating  to  his  office  as  trustee  : — 
Held,  that  the  solicitor  was  entitled  to  a  lien  on 
the  documents  which  he  had  retained,  and  that 
the  old  trustee  was  not  bound  to  discharge  that 
lien  by  paying  the  costs  out  of  his  own  pocket. 
Yalden,  Ex  parte,  Au*tin,  In,  re,  4  Ch.  D.  129  ; 
46L.J.,Bk.69  ;  35  L.  T.  720;  25  W.R.134— C.A. 


Honey  reoeiyed  after  Fiat] — Where  a 


solicitor  was  employed  by  the  trustees  under  a 
trust-deed  in  the  preparation  of  the  deed,  and 
the  execution  of  the  trusts,  and  the  trustees  were 
afterwards  chosen  assignees  under  a  subsequent 
flat  issued  against  the  party  who  had  a.ssigned 
his  efEccts  under  the  trust-deed : — Held,  that  the 
solicitor  could  not  retain  a  sum  which  had  come 
to  his  hands  since  the  bankruptcy,  in  satisfaction 
of  his  charges  relating  to  the  trust-deed.  Dean^ 
Ex  parte,  2  Mont.  D.  &  D.  438. 


Befusal  to  act  as  Solicitor.] — ^Traders, 


before  their  bankruptcy,  deposited  their  books 
with  a  solicitor,  with  a  view  to  his  effecting  for 
them  a  compromise  with  their  creditors.  Terms 
were  arranged,  but  the  bankrupts  were  unable  to 
comply  with  them,  and  the  solicitor  refused  to 
act  further  in  the  matter.  Adj  udication  followed, 
and  the  solicitor,  although  ordered  to  deliver  up 
to  the  official  assignees  the  books  of  the  bank- 
rupts in  his  hands,  refused-  to  do  so,  alleging  a 
lien  on  them  for  costs.  A  commissioner  ordered 
him  to  be  committed  for  contempt : — Held,  that 
the  solicitor  was  entitled  to  the  lien  which  he 
claimed.    Jabet,  Ex  parte,  6  Jur.,  N.  S.  387. 


Solicitor  for  Xortgagor  and  Xortgagee — 


Sale  of  Equity  of  Bedemption.] — On  a  mort 
gage  of  property  the  same  solicitor  acted  both 
for  mortgagor  and  mortgagee.  At  the  time  of 
the  mortgage  the  solicitor  had  a  lien  on  thie 
deeds  against  the  mortgagor  for  costs  and 
charges.  Being  also  solicitor  to  the  mortgagee, 
he,  on  the  completion  of  the  mortgage,  con- 
tinued to  hold  the  deeds.  The  mortgagor  filed 
a  petition  for  liquidation,  and  a  trustee  was  ap- 
pointed, and  the  same  solicitor  acted  for  the 
tnistee.  The  property  was  sold,  subject  to 
the  mortgage,  and  the  solicitor  received  the 
price  for  the  equity  of  redemption.  In  an  ac- 
count between  the  solicitor  and  the  trustee,  the 
solicitor  deducted  the  amount  due  to  him  from 
the  debtor,  on  the  ground  that  he  had  a  lien  on 


the  deeds  as  security  : — Held,  that  the  solicitor 
had  a  lien  on  the  deeds  for  the  amount  due  to 
him.  Calrert,  Ex  parte,  MeMenger,  In  re,  3  Ch. 
D.  317  ;  46  L.  J.,  Bk.  134  ;  34  L.  T.  920. 

Solioitor  eonstituting  himself  Trustee  lor 

Creditors.] — The  creditors  of  a  debtor  who  had 
filed  a  liquidation  petition  resolved  to  accept  a 
composition,  payable  in  two  instalments,  the 
second  instalment  being  secured  by  the  joint 
and  several  promissory  note  of  two  sureties. 
No  trustee  was  appointed.  The  debtor's  solicitor 
registered  the  resolution;  and  he,  by  means  of 
money  supplied  to  him  by  the  debtor,  paid  the 
creditors  the  first  instalment.  A  sum  sufficient 
to  provide  for  the  payment  of  the  second  instal- 
ment was  placed  in  the  solicitor's  hands,  partly 
by  the  debtor,  but  mainly  by  one  of  the  sureties. 
The  debtor  gave  the  surety  a  bill  of  sale  as  se- 
curity for  the  amount  which  he  advanced.  The 
solicitor  sent  a  cireular  to  the  creditors,  stating 
that  he  should  be  prepared  on  a  specified  day  to 
pay  them  the  second  instalment  at  his  office. 
He  after  this  paid  some  of  the  creditors,  bat  most 
of  them  were  left  unpaid.  One  of  the  latter  ap- 
plied to  the  court  for  an  ord^  that  the  solicitor 
should  pay  him.  The  solicitor  claimed  a  lien  on 
the  moneys  in  his  hands  for  costs  due  to  him  by 
the  debtor,  who  had  absconded  : — Held,  that  be 
had  constituted  himself  a  trustee  of  the  money 
for  the  creditors,  and  that  the  court  had  jurisdic- 
tion to  order  him  to  pay  the  applicant  his  pro- 
portion of  the  second  instalment,  which  he  was 
accordingly  ordered  to  pay,  with  costs.  Clarke. 
In  re,  Ncwland,  Ex  parte,  4  Ch.  D.  515  ;  35 
L.  T.  916  ;  25  W.  R.  275. 

Costs — Country  Solicitor  attending  Appeals 
in  London.] — ^A  country  solicitor  who  attends  an 
appeal  to  tne  chief  judge,  instead  of  employing 
his  London  agent,  is  entitled  to  the  extra  cost^ 
of  such  attendance.  Foster,  In  re,  Dicheiu,  Ex 
parte,  8  Ch.  D.  598  ;  26  W.  R.  915. 

One-sixth  taxed  off.] — One  of  three  co- 

a^Jsignees,  who,  in  opposition  to  the  wish  of  his 
co-assignees,  proceeded  to  tax  the  solicitor's  bill, 
and  succeeded  in  taxing  off  one-sixth  of  the 
amount,  is  entitled  to  his  extra  costs  incurred  in 
so  doing,  by  being  obliged  to  employ  a  solicitor 
for  himself.  Foxbrooke,  Ex  parte,  1  Mont  D. 
&  D.  533  ;  5  Jur.  370. 

Banlonpt  Solicitor  —  Liability  of  As- 
signees.]— Upon  a  taxation  under  6  &  7  Vict,  c 
73,  s.  37,  assignees  of  a  bankrupt  solicitor  are 
personally  liable  for  the  cests  of  taxation  of  a 
bill  of  costs  delivered  by  them,  where  more 
than  one-sixth  is  taken  off.  Peers,  In  iv,  21 
Beav.  520. 

Application  to  Tax.] — The  solicitor  to  the 

fiat  having  delivered  his  bill  of  costs,  and  re- 
tained the  amount  of  it  before  the  end  of  1850, 
was .  discharged  in  July,  1851.  No  application 
for  taxation  was  made  before  October,  1852  : — 
Held,  that  it  was  not  consistent  with  safety  or 
propriety  to  direct  taxation  in  a  summary  way, 
even  if  the  court  had  jurisdiction  to  do  sow 
Pcmherton,  Ex  parte,  2  De  G.,  Mac.  k  G.  960  ; 
22  L.  J.,  Bk.  76. 

Taxation  made  Ex  parte— -Se-taxation.] — 

The  solicitors  of  the  assignees  of  a  bankrupt  had 
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their  bills  of  costs  taxed  in  1851,  by  the  registrar 
of  a  district  court  of  bankruptcy.  The  taxation 
was  made  ex  parte,  without  notice  to  the  as- 
signees.  In  1853  the  assignees  and  several  of 
the  creditors  applied  to  the  distri^  court  for  a 
retaxation  of  the  bills  which  had  not  been  paid  : 
— Held,  that  such  re-taxation  ought  to  be  ordered. 
Bateman,  Ex  parte,  23  L.  J.,Bk.  8  ;  18  Jur.  465. 

f,  Meaaenffers. 

Saiii&g  Gk>ods  of  Wrong  Person.] — A  mes- 
senger under  a  warrant  to  seize  the  goods  of  A., 
seized  the  goods  of  B.,  acting  bou^  fide  with  the 
intention  to  carry  the  warrant  into  execution : — 
Held,  that  he  was  not  entitled  to  the  demand  of 
a  perusal  and  a  copy  of  the  warrant  under  1 2  & 
13  Vict.  c.  106,  s.  107,  and  that  he  was  liable  in 
tresspass  brought  against  him  alone,  though  no 
such  demand  had  been  made  or  left  at  his  usual 
place  of  a)x)de.  Munday  v.  Stubbsy  10  C.  B. 
422  ;  1  L.  M.  &  P.  675  ;  20  L.  J.,  C.  p.  59. 

Conyertion  of  Property  after  Hotioe  from  Xei - 

senger.] — If  the  messenger  shews  his  warrant  to 
a  person  supposed  to  be  in  possession  of  some 
bfu:on,  the  pn>perty  of  the  bankrupt,  and  the 
person  says,  ''I  have  it  not :  I  have  some  that 
came  from  a  shop  in  Exeter ;"  (which  was  that 
of  the  son  and  daughter  of  the  bankrupt) ;  and 
the  messenger  desires  him  to  take  care  of  it,  and 
not  to  part  with  it,  as  more  would  be  licard 
about  it,  and  he  afterwards  suffered  it  to  be 
removed  ;  this  is  a  convention.  Uaickeit  v.  Dunn, 
1  Tyr.  413  ;  1  C.  &  J.  519. 

Power  to  Break  open  Hoiues.]->The  6  Geo.  4, 
c.  16,  s.  27,  similar  to  s.  109  of  the  12  k  13  Vict. 
c.  106,  did  not  give  power  to  break  open  all 
houses,  &c.,  where  the  bankrupt's  property  was 
reputed  to  be,  but  only  any  houses,  &c.,  of  the 
bankrupt.    Edge  v.  Parker,  8  B.  &  C.  700. 

Claim  for  Goods  Seiied — Jnrifdiction  of  Court.] 
— There  is  no  jurisdiction  in  bankruptcy  to  order 
goods  seized  by  a  messenger  to  be  delivered  up 
to  a  person  claiming  them  as  his.  Craggs,  Ex 
parte,  1  iio6e,25. 

An  accountant  who  had  a  demand  against  a 
bankrupt  /or  making  up  his  books  before  the 
bc^nkruptcy,  was  deprived  of  the  books  by  the 
messenger.  On  a  petition  prayiug  either  the 
r^toration  of  the  books  or  the  payment  of  the 
demand,  the  court  ordered  that  the  assignees 
shonld  either  restore  the  books,  without  prejudice 
to  any  question,  or  at  their  election  should  pay 
the  demand.  Southall,  Ex  parte,  17  L.  J.,  Bk. 
21  ;  12  Jut.  576. 

Bemedy  against  Messenger.] — ^The  messenger 
is  to  enter  and  seize,  at  his  own  hazard,  the  pro- 
perty of  the  bankrupt ;  but  if  he  enters  the 
house  and  seizes  the  property  of  another,  acting 
ander  authority,  he  cannot  be  turned  out.  but 
the  party  must  take  his  remedy  at  law.  Page, 
lie  parte,  1  Rose,  1  ;  17  Ves.  59. 

Obetmoting  Messenger.] — Obstructing  a  mes- 
senger in  the  execution  of  his  warrant,  is  a  con- 
tempt,   lb. 

Where  the  messenger  was  put  out  of  possession 
of  property  on  board  a  ship,  by  threatening  to 
throw  him  overboard,  the  parties  also  using  con- 
temptaous  language,  they  were  ordered  to  give 


security  for  answering  the  bankrupt's  interest. 
Dixon,  Ex  parte,  8  Ves.  104. 

Fees.] — In  an  action  by  a  messenger  against 
J.  8.  for  fees  due  from  him  as  petitioning  creditor 
under  a  fiat : — Held,  that  be  proved  a  prim& 
facie  case  by  putting  in  the  proceedings  under 
the  fiat,  without  shewing  the  identity  of  the  de- 
fendant with  the  J.  S.  named  therein  as  the 
petitioning  creditor.  Ilamber  v.  Roberts,  7  C.  B. 
861. 

A  trade  assignee  under  a  fiat  is  not  ])eTsonally 
liable  to  the  messenger  for  work  done  in  his  time, 
unless  there  is  either  an  exprcsH  contract  or  an 
express  employment  of  the  messenger  by  the 
trade  assignee.  Stubbs  v.  Tivgnam,  7  C.  B.,  N.  S. 
719  ;  30  L.  J.,  C.  P.  8. 

The  jxititioning  creditor  is  personally  liable 
under  12  &  13  Vict.  c.  406,  s.  114,  for  the  fees 
of  the  messenger,  down  to  the  choice  of  assignees. 
And  the  trade  assignee  is  liable  for  the  exj)enses 
incurred  subsequently,  where  there  is  evidence 
of  personal  interference  by  him,  such  as  giving 
directions  as  to  the  management  of  the  bank- 
rupt's proiK'rty  while  in  the  possession  of  the 
messenger.  iStvbbs  v.  Horn,  1  L.  R.,  C.  P.  56  ; 
12  Jur.,  N.  S.  210. 

He  is  also  liable  to  the  messenger  under  a  com- 
mission of  bankruptcy,  for  the  costs  and  expenses 
attending  it,  notwithstanding  such  messenger 
was  employed  by  the  solicitor,  llarty.  White, 
Holt,  376. 

But  he  is  only  liable  to  the  messenger  for 
necessary  ex^xinses.  Eillhtgs  v.  JVatern,  I  Stai'k. 
363. 

Therefore,  he  is  not  liable  for  the  expenses  of 
an  unnecessary  and  fruitless  journey  to  the  Isle 
of  Man,  unless  upon  si)ecial  contract.     lb. 

The  trade  assignee  in  insolvency  was  not  liable 
under  the  5  &  6  Vict.  c.  1 16,  and  7  &  8  Vict.  c.  96, 
8.  4,  as  such,  to  pay  for  the  messenger's  charges 
for  keeping  possession  of  the  insolvent's  goods 
under  the  petition.  Ilamber  v.  Hall,  10  C.  B. 
780  ;  20  L.  J.,  C.  P.  157  ;  15  Jur.  682. 

The  solicitor  is  not  liable  in  the  first  instance 
to  the  messenger  whom  he  nominates  for  his  bill 
of  fees ;  but  if  the  solicitor  agrees  with  the  peti- 
tioning creditor  to  work  a  commission  for  a  sum 
certain,  and  receives  a  great  part  of  that  sum,  ho 
will  be  liable  to  such  messenger.  Uartop  v. 
Juckes,  2  M.  &  Scott,  438  ;  2  Rose,  263. 

An  assignee  was  not  liable,  under  5  Geo.  2, 
c.  30,  8.  25,  to  repay  the  messenger  the  costs  in- 
curred by  him  previously  to  the  appointment  of 
the  assignee.-  Burwood  v.  Felton,  4  D.  &  R.  621  ; 
3  B.  &  C.  43. 

In  an  action  by  a  messenger  against  a  sole 
assignee  of  a  commission  under  6  Geo.  4,  c.  16, 
for  the  costs  of  advertising  a  meeting  of  the 
creditors,  and  for  the  hire  of  the  room  in  which 
the  meeting  was  held  : — Held,  that  it  was  not 
necessary  for  him  to  prove  an  employment  by 
the  assignee,  nor  any  express  recognition  of  him 
as  messenger,  as  the  fact  of  his  having  acted  as  a 
messenger  and  of  the  expenses  incurred  must  have 
been  known  to'the  assignee.  Hamber  v.  Purser, 
2  C.  &  M.  209 ;  4  Tyr.  41. 


IIL  WHO  MAY  BE   BANKRUPT. 
1.  Aliens. 
Alieni.] — An    alien    non- trader    domiciled 
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abroad  who  contracts  debts  in  Enprland,  is  liable 
to  be  made  a  bankrupt  under  the  Bankraptcj 
Act,  1869,  if  he  commits  an  act  of  bankruptcy  in 
England,  although  he  may  have  left  England 
before  the  petition  for  adjudication  is  presented. 
But  he  cannot  be  made  a  bankrupt  upon  an 
alleged  act  of  bankruptcy  committed  abroad. 
Crispin,  Ex  parte,  8  L.  R.,  Ch.  374  ;  42  L.  J.,  Bk. 
65  ;  28  L.  T.  483  ;  21  W.  R.  491. 

Foreigner  who  has  neyer  been  in  England.]^ 
A  foreigner  who  has  never  been  in  England  is 
not  subject  to  the  bankruptcy  law.  Blain,  Ex 
parte,  Sawers,  In  re,  12  Ch.  D.  522  ;  41  L.  T.  46  ; 
28  W.  R.  334— C.  A. 

Trading  in  England  bnt  Seiident  Abroad.  ] 


— ^A  bankruptcy  petition  was  presented  against 
a  firm  trading  in  England,  two  of  its  partners 
being  Chilian  subjects  domiciled  in  Chili,  and 
never  having  been  in  England.  The  alleged  act 
of  bankruptcy  was  an  execution  against  the 
goods  of  the  firm,  for  a  judgment  for  more  than 
50/.,  for  a  debt  contracted  in  England  : — Held, 
that  the  order  for  service  of  the  petition  upon 
the  Chilian  partners  must  be  set  aside.    Ih. 

Hot  a  Debtor.] — He  is  not  a  debtor  within 


8.  6  of  the  Bankruptcy  Act,  1869.    lb, 

Xember  of  Engliih  Firm.]-^\Vhere  he  is 

a  member  of  a  firm  against  which  judgment  has 
been  recovered  by  default,  and  whose  goods  have 
been  taken  in  execution,  this  is  no  '*  act  or  de- 
fault" of  his  such  as  to  constitute  an  act  of 
bankruptcy  within  s.  6  of  the  act.    Ih, 

2.  Auctioneers. 

Quaere,  whether  an  auctioneer  is  a  trader. 
Semble,  he  is.  Moore,  Ex  parte,  Moore,  In  re,  3 
Mont.  &  A.  130 ;  2  Dea.  287 ;  6  L.  J.,  Bk.72  ;  1 
Jut.  184. 

3.  Bill  Bboeebs. 

Bill  Broker — Eyidenee  of  Trading.] — A  person 
ostensibly  carrying  on  the  profession  of  a  proctor 
may  be  made  a  bankrupt  as  a  bill-broker,  and 
the  evidence  to  prove  the  trading  is  generally 
"  that  he  procured  bills  to  be  discounted,  that  he 
carried  on  the  business  of  a  bill-broker,  and  that 
on  one  occasion  he  was  employed  to  get  a  bill  for 
48Z.  discounted: " — Held,  that  this  was  insufficient 
evidence  of  the  trading,  as  the  affidavits  did  not 
specify  the  name  of  any  party  to  whom  the  bank- 
rupt applied  to  discount  any  bills,  or  with  whose 
money  the  same  was  cashed,  nor  even  stated  the 
whole  of  the  particulars  of  any  one  of  such  bills. 
Harvey,  Ex  parte,  1  Deac.  571 ;  2  Mont.  &;  A. 
593. 

Aeoommodation  Bills.] — A  mere  dealing 

in  accommodation  bills  will  not  constitute  a 
trading  as  a  bill-broker  ;  more  especially  when 
there  is  no  proof  that  the  party  had  any  count- 
ing-house or  capital  for  carrying  on  the  alleged 
business,  and  no  particulars  are  given  of  any  one 
bill  alleged  to  have  been  discounted.  PJtipps, 
Ex  parte,  2  Deac.  487  ;  6  L.  J.,  Bk.  93  ;  1  Jur. 
561.    ■ 

Merely  drawing  bills  on  a  person's  own  account, 
at  the  expense  of  paying  a  quarter  percent,  com- 
mission, besides  interest  at  5  per  cent  for  their 


being  discounted,  and  borrowing  accommodation 
notes  in  exchange  for  his  own  to  the  same  amount, 
will  not  make  a  man  an  object  of  the  bankrupt 
laws.    Hankey  v.  Jones,  Cowp.  746, 

4.  Bbickmakebs. 

Own  Xaterials.]— Before  12  k  13  Yict.  c  106, 
s.  65,  a  person  who  rented  a  brick-ground,  and 
made  bricks  thereon  for  public  sale,  was  held 
subject  to  the  bankrupt  laws.  WelU  v.  Parker^ 
1  T.  R  34  ;  1  Bro.  P.  C.  545.  But  afterwards 
held,  that  a  man,  whether  termor  or  freeholder, 
who  sells  bricks  made  from  the  produce  of  his 
soil,  is  not  a  trader  within  the  bankrupt  laws ; 
but  he  is  if  he  purchases  the  materials  of  his 
manufacture.  Gallimore,  Ex  parte,  2  Rose, 
424. 

And  where  a  devisee  for  life  of  an  estate,  part 
of  which  was  a  brick-ground,  made  bricks  there 
for  sale  generally,  with  a  view  to  profit,  he  was 
not  a  trader  though  he  purchased  the  coals  and 
some  of  the  wood  used  in  burning  the  bricks, 
and  occupied  the  same  ground  as  a  brickmaker 
for  geneial  sale  before  the  estate  came  to  him  by 
devise  :  for  this  is  but  a  more  beneficial  mode  of 
enjoying  his  own  estate,  by  carrying  the  soil  to 
market  in  an  ameliorated  state  ;  and  it  is  not  a 
buying  of  any  commodity  ^o  sell  it  again.  Sutton 
V.  Weeley,  7  East,  442  ;  3  Smith,  445  ;  S,  P., 
Burgess,  Ex  parte,  2  Glyn.  &  J.  183. 

If  a  person  manufactures  bricks  from  his  own 
estate,  and  according  to  the  usual  mode  of  burn- 
ing the  clay  into  bricks,  he  buys  chalk  and  bums 
it  with  the  clay,  not  for  the  purpase  of  carrying 
on  lime-burning  as  a  business,  but  as  the  most 
convenient  mode  of  burning  the  clay  into  bricks ; 
it  is  not  a  trading,  although  the  use  of  the  chalk 
was  not  necessary  for  the  manufacture  of  the 
bricks,  and  he  subsequently  sells  the  lime  pro- 
duced in  the  process.  Paul  v.  Bowling^  M.  &  M. 
263  ;  3  C.  &  P.  500. 

A  person  purchasing  land  for  the  purpose  of 
making  bricks  from  it,  and  selling  them,  and 
agreeing  to  pay  4«.  per  thousand  bricks  in  part 
of  the  purch.<ise-mouey,  and  making  and  selling 
bricks  accordingly,  is  not  a  trader.  Hemme  v. 
Rogers,  4  M.  &  R*  486  ;  9  B.  &  C.  577. 

Taking  Clay  from  the  Waste.] — A  brickmaker 
taking  the  earth  off  the  waste,  for  which  he  after- 
wards paid  a  consideration,  and  selling  the 
bricks,  is  a  trader.  Harrison,  Ex  parte,  1  Bro. 
C.  C.  173. 

6.  BUILDEBS. 

Building  on  his  own  Land.] — A  builder  is  a 
person  who  builds  either  on  his  own  or  another's 
land  for  a  profit.  Neirincks,  Ex  parte,  2  Mont, 
&  Ayr.  384  ;  1  Deac.  78. 

Finishing  Caroases.] — A  party  who  bought 
six  carcases  of  houses  for  the  purpose  of  finishing 
them,  and  selling  them  again  when  he  had  made 
them  habitable,  and  who  ordered  materials  for 
this  purpose,  representing  himself  to  be  a  builder, 
might  be  made  a  bankrupt  as  a  builder.     Ih. 

A  man,  by  purchasing  land  with  unfinished 
houses  upon  it,  and  employing  persons  to  com- 

Elete  these  houses,  is  not  a  trader  unless  he  holds 
imsclf  out  as  a  builder,  or  expresses  his  inten- 
tion of  continuing  in  that  business.  Edwards^ 
Exparte^  4  Jur.  153. 
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By  Mortgageei.] — ^Two  attorneys  in  part- 

neiship  lent  money  -on  mortgage  to  a  party 
engaged  in  a  building  specnlation  ;  and  the  mort- 
gage being  forfeited,  they  took  poesession  of  the 
carcases  of  the  honses,  and  finished  them  at 
their  own  expense,  for  the  purpose  of  selling  or 
letting  them;  they  also  purchased  a  few  other  (gr- 
eases, not  in  their  character  of  mortgagees,  which 
they  employed  a  builder  to  finish,  for  the  same 
purpose : — Held,  that  this  was  not  a  joint 
traaing  as  builders,  within  the  meaning  of  the 
bankrupt  laws.  JSdwardSy  Ex  parte,  1  Mont,  D. 
&  D.  3. 

Iiolatad  Building  TraniaetionB.] — A  barrister 
bought  land  in  two  several  places,  and  com- 
menced building  a  number  of  houses  thereon, 
'which  he  sold  as  opportunity  occilrred.  He  had 
also  built  and  sold  another  house  in  a  different 
place,  and  had  on  one  occasion  accepted  a  bill 
describing  him  as  a  builder.  The  ]ury  found 
that  these  were  isolated  transactions,  and  not 
part  of  a  general  system  of  business  : — Held, 
that  he  was  not  liable  to  be  made  a  bankrupt  as 
as  builder.  Stewart  v.  Sloper,  3  Ex.  700  ;  3  De 
6.  &  S.  557 ;  18  L.  J.,  Ex.  321 ;  18  L.  J.,  Bk.  14  ; 
13  Jur.  581. 


6.  BUTCHEBS. 

A  butcher  is  within  the  bankrupt  laws.  Dalhy 
T.  SmUh,  4  Burr.  2148. 

7.  Cleegtmen. 

If  a  clergyman  trade,  though  illegal,  he  is 
liable  to  be  made  a  bankrupt.  Meymot,  Ex 
parte,  1  Atk.  196. 

8*.  Coach  Pbop&ibtob. 

Semble,  coach  proprietor,  as  such,  is  not  a 
trader.     Walker,  In  re,  2  Mont.  &  A.  267. 

9.  COMPAMT,  MEHBEBS  OF. 

Eren  before  6  Geo.  4,  c.  16,  s.  92,  holders  of 
stock  in 'public  companies  were  not  liable  to  the 
bankrupt  laws,  in  that  character  merely.  BtUl, 
ExpaHe,  16  Ves.  257. 

Bawking  Company  under  7  0«o.  4,  c.  46.] — ^A 
member  of  a  banking  company  established  under 
7  Geo.  4,  c.  46,  cannot  be  proceeded  against  in 
bankruptcy  for  a  debt  due  &om  the  company,  no 
judgment  for  the  debt  having  been  recovered 
againat  the  public  ofiicer  of  the  company,  al- 
though the  company  may  have  ceased  to  carry 
on  bueineas,  and  an  order  has  been  obtained  for 
winding  it  up  prior  to  such  proceedings.  Davuon 
y.  J^armer,  6  Ex.  242  ;  20  L.  J.,  Ex.  177. 

10.  COWKEEPEBS. 

Cowi  kept  to  eoninme  Boota.] — A  farmer,  who 
was  under  covenant  with  his  landlord  to  consume 
the  whole  of  the  turnips  and  other  roots  upon 
his  farm,  kept  cows  as  piart  of  his  stock,  the  milk 
from  which,  beyond  what  was  consumed  by 
himself  and  family,  he  was  in  the  habit  of 
selling,  and  for  that  purpose  he  daily  sent  a  man 
to  sell  and  deliver  the  milk,  some  of  the  pur- 
chasers being  regular,  and  some  chance  cus- 
tomers ;  if  he  had  not  sold  the  milk,  he  would 


have  sustained  a  loss  by  keeping  so  many  cows 
upon  the  farm  ;  but  keeping  cows  to  the  extent 
he  did,  and  selling  their  milk,  was  a  husbandlike 
and  profitable  way  of  using  the  farm : — ^not  a 
cowkeeper.  BeU  v.  Ymng,  16  C.  B.  254;  24 
L,  J.,  C.  P.  66  ;  1  Jur.,  N.  S.  167  ;  S,  P.,  Bering, 
Ex  parte,  1  De  Gex,  398  ;  16  L.  J.,  Bk.  3 ;  11 
Jur.  92. 

11.  EXEGUTOBS. 

An  executor,  who  carries  on  the  business  for 
the  benefit  of  the  testator's  children,  may  be  a 
bankrupt.     Viner  v.  Cadell,  3  Esp.  88. 

m 

'12.  Fabmbbs  and  Gbaziebs. 

Farmsr  Dealing  in  Honat.]— A  farmer  buying 
and  selling  horses  to  an  extent  unauthorized  by 
bis  character  of  farmer  may  be  a  bankrupt  as  a 
horse-dealer,  although  he  may  have  so  oought 
and  sold  without  a  licence  to  deal  in  horses. 
Oibbs,  Ex  parte,  2  Rose,  38. 

Feeding  Pigs  for  Sale.]— A  person  who  buys 
pigs  or  other  stock  with  a  view  to  a  resale  of 
them,  as  ancillary  to  the  profitable  occupation 
of  his  farm,  and  in  the  interval  feeds  them 
wholly  or  principally  on  the  produce  of  his  farm, 
does  not  thereby  become  a  trader.  Patten  v. 
Broume,  7  Taunt.  409. 

Xixing  bought  Beod  with  own  Crop.] — A 
farmer  bought  rye-grass  seed,  mixed  it  with  seed 
of  his  own  growth,  and  sold  the  mixture ;  he 
bought  pigs,  put  them  on  his  farm,  fed  them  on 
the  stubbles,  and  resold  them,  some  after  a  week, 
some  after  longer  periods : — Held,  that  neither 
of  these  was  an  act  of  trading.    lb, 

Oooasional  Buying  and  Selling.] — Nor  does  a 
farmer,  who  occasionally  buys  hay,  corn,  horses, 
&c.,  with  a  view  to  sell  them  again  for  profit, 
thereby  become  a  trader.  Stewart  v.  Ball,  2 
N.  R.  78.  But  see  Bartholomew  v.  Sherwood,  1 
T.  R.  573,  n. 

Habitual  Buying  and  Selling.]— A  farmer, 
who  is  in  the  habit  of  buying  half  as  many  more 
sheep  as  are  necessary  to  stock  his  farm,  and  of 
selling  the  surplus  at  a  profit,  is  a  trader  as  a 
sheep  salesman.    Kewall,  In  re,  3  Deac  33. 

Buying  and  Selling  Pigs.]— A.,  an  officer  in 
the  army,  retired  to  the  country,  where  he 
rented  a  dwelling-house  and  three  acres  of  land, 
bought  pigs,  and  consumed  part  in  his  family, 
and  sold  the  rest  at  a  neighbouring  market ;  he 
made  no  show  as  a  dealer,  and  was  proved  not 
to  have  bought  more  than  fourteen  pigs  in  one 
year  :— Held,  a  trader.    Kewland  v.  iell^  221. 

Buying  standing  Crops.]— Buying  standing 
crops  of  grass,  cutting  them  down,  and  making 
them  into  hay,  is  a  trading  within  the  bankrupt 
law.    Bloxham  v.  Graham,  Peake's  Add.  Cas.  3. 

Selling  Lime  off  Farm.] — ^A  farmer,  making 
lime  from  a  lime  pit,  opened  and  worked  before 
the  commencement  of  his  term,  and  selling  the 
surplus  beyond  what  he  required  for  manure,  is 
not  a  trader.    Ridge,  Ex  parte,  1  Yes.  k  B.  360. 

Dealing  in  Cattle.]— A  farmer  and  grazier, 
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exercising  also  the  basiness  of  a  drover,  by  bay- 
ing and  selling  cattle  from  time  to  time,  beyond 
the  occasions  of  his  farms,  was  exempted  from 
the  o))eration  of  the  bankrupt  laws  by  5  Geo.  2, 
c.  30,  s.  40.  And  the  purchase  of  hay  for  the 
support  of  his  cattle,  and  the  sale  of  part  of  it 
again,  because  it  was  more  than  was  required  for 
their  consumption,  did  not  make  him  a  trader. 
Jiolton  V.  Siiwtrby,  11  East,  274. 

One  who  bought  cattle  at  one  fair,  kept  them 
three  or  four  days  on  his  own  ground,  and  drove 
them  to  another  fair  to  sell,  was  a  drover  within 
5  Geo.  2,  c.  30,  s.  40.  MilU  v.  Hughe*,  BulL 
N.  P.  39. 

l.S.  Felons. 

Person  attainted.] — Quiere,  whether  a  com- 
mission cannot  issue  against  a  )>crson  attainted, 
as  he  may  be  sued  in  a  civil  action  even  when 
attainted  of  treason.  jRammy  v.  M^Donald^  1 
W.  Bl.  30  ;  8.  C.  iiom.  llamttdcn  v.  Maedonald, 
1  Wils.  217. 

Convicted  Felon  not  complying  with  Bebtor'g 

Summons.]— Notwithstanding  the  provision  con- 
tained in  s.  8  of  the  act  33  &  34  Vict.  c.  23,  that 
every  convicted  felon  shall,  during  the  time 
while  he  shall  be  subject  to  the  operation  of  the 
act,  be  incapable  of  alienating  or  charging  any 
property,  such  a  convict  can  pay  a  debt  which  is 
claimed  by  a  debtor's  summons  issued  and  served 
on  him  after  his  conviction,  and  if  he  fails  to 
pay  the  debt  within  the  time  limited  by  the 
summons,  he  will  commit  an  act  of  bankruptcy, 
upon  which  an  adjudication  can  be  made  against 
him.  Graregf  Ex  parte,  Harris,  In  re,  19  Ch. 
D.  1  ;  51  L.  J.,  Ch.  1  ;  45  L.  T.  397  ;  30  \V.  R. 
61  ;  46  J.  P.  70  ;  14  Cox,  C.  C.  629  ;  15  Cox,  C. 
C.  118— C.  A. 

14.  FiSHEBMEN. 

A  fisherman  baying  fish  of  other  boats  at  sea, 
and  selling  it  on  shore,  is  a  trader.  Ileanney  v. 
Jiirch,  1  Kose,  356  ;  3  Camp.  233. 

A  fisherman  who  buys  occasionally  fish  to 
make  up  for  market  a  cargo  otherwise  deficient 
is  not  a  trader.  Galliviore,  Kx  parte,  2  liose, 
424. 

15.  Horse  Dealers  and  Livery  Stable 

Keepers. 

Sealing  without  a  Licence.] — Buying  and 
selling  horses  with  an  avowed  intention  to  take 
out  a  licence,  and  become  a  dealer,  is  sufficient 
to  constitute  a  trading,  however  limited  the 
trading,  and  though  no  licence  has  been  actually 
taken  out.     Wright  r,  Bird,  1  Price,  20. 

Buying  Dead  Horses.] — But  a  person  who  pur- 
chases dead  horses  for  his  dogs,  and  sells  the 
skins  and  bones,  does  not  thereby  become  a 
trader,  although  he  might  sell  such  skins  at  a 
profit.  Summersett  v.  Jarxu,  6  Moore,  56 ;  3 
B.  &  B.  2. 

Selling  Hay  and  Straw.] — ^A  person  who  keeps 
livery  stables  and  buys  large  quantities  of  hay 
and  stmw  and  oats,  which  he  supplies  to  the 
horses  standing  in  the  stables,  and  sells  to  any 
person  generally,  is  a  trader.  Cannan  v.  Denew, 
3  M.  &  Scott,  761 ;  10  Bing.292. 


Widow  continuing  Buiineic  without  a  lioenee.  ] 
— ^A.  was  a  horse  dealer  and  liveiy-stable  keeper: 
after  his  death  his  widow  carried  on  the  basiness 
of  the  livery  stable,  but  without  any  licence,  and 
bought  horses  to  let,  which  she  occasionally  sold 
to  customers  : — Held,  a  sufficient  trading  to 
support  a  commission  against  her.  Martin  t. 
NiglUingale,  3  Bing.  421 ;  11  Moore,  305. 

16.  Infants. 

Before  12ft  18  Vict.  c.  106.]— A  commission  of 
bankruptcy  could  not  be  supported  against  a 
person  under  age.  O^Brien  v.  Currie,  3  C.  &  P. 
283  ;  S.  P.,  Adam,  Ex  parte,  1  Ves.  &  B.  494. 

Such  a  commission  was  void,  and  not  merely 
voidable.  Helton  v.  Hodges,  9  Bing.  365  ;  2  M. 
&  Scott,  496. 

But  if  a  petition  to  annul  the  adjudication 
on  the  ground  of  infancy  is  not  presented  within 
the  time  required  by  the  statute,  it  is  unim- 
peachable and  valid.  West,  In  re,  3  De  G., 
Mac.  &  G.  198  ;  22  L.  J.,  Bk.  71. 

A  fiat  was  superseded  with  costs  to  be  paid  by 
the  petitioning  creditor,  on  the  ground  of  the 
bankrupt's  minority.  Hehir,  Ex  parte,  3  Deac 
&  Chit.  107. 

Infant  Partner.] — A  partnership  of  three  be- 
coming insolvent,  and  one  being  an  infant,  a 
joint  commission  against  the  other  two  was  super- 
seded, as  separate  commissions  ought  to  have 
been  taken  out.  Henderson,  Ex  parte,  4  Ves, 
163  ;  S.  P.,  Layton,  Ex  parte,  6  Ves.  440. 

A  joint  commission  was  superseded,  on  the 
ground  of  the  infancy  of  one  partner,  on  the 
petition  of  the  assignees  under  a  separate  com- 
mission.   Barwis,  Ex  parte,  6  Ves.  601. 

Since  24  ft  2d  Vict.  c.  184.]  ~  An  infant, 
whether  a  trader  or  not,  is  liable  to  the  opera- 
tion of  the  bankrupt  laws.  Smedley,  In  re,  10 
L.  T.  432. 

Infant  Partner.] — An  infant  entered  into 
partnership  with  two  adults.  During  the  absence 
of  all  the  partners,  a  clerk,  who  held  a  power  of 
attorney  from  the  two  adult  partners,  signed  a 
bill  of  exchange  on  behalf  of  the  firm.  This  bill 
was  presented  for  payment  to  the  infant,  who 
refused  it,  denying  his  liability.  The  holders  of 
the  bill  thereupon  presented  a  petition  under  the 
Insolvent  Traders  Act  (Barbadoes),  and  obtained 
an  adjudication  of  insolvency  against  the  infant 
and  his  partners  : — Held,  first,  that  there  was  no 
petitioning  creditor's  debt ;  and,  secondly,  that 
being  an  infant,  he  could  not  be  adjudicated  in- 
solvent, and  that  therefore  the  proceedings  in 
the  court  must  be  superseded.  Maclean  v.  Dum- 
mett,  22  L.  T.  710— P.  C. 

Fraudulent  assertion  of  Full  Age.] — The  de- 
cided cases  only  establish  that  an  infant  may  be 
made  bankrupt  where  he  has  obtained  credit  and 
contracted  debts  by  means  of  a  false  and  fraudu- 
lent assertion  that  he  was  of  age.    lb, 

Liability  to  Pay.] — To  create  an  equit- 
able liability  in  an  infant  to  pay,  on  the  ground 
of  fraud,  it  is  necessary  to  prove  express  repre- 
sentations by  him  that  he  was  of  age  and  that 
they  were  reasonably  believed  in  and  relied 
on  by  the  person  to  whom  they  were  made. 
Jones,  In  re,  Jcnes,  Ex  parte,  18  Ch.  D.  109 ;  50 
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L.  J.,  Clu  673 ;  45  L.  T.  193  ;  29  W.  R.  747-^ 
C.  A.  Beversing  44  L.  T.  588. 

A  trader  who,  being  aa  infant,  has  represented 
himself  to  be  of  age,  may,  after  majority,  be  ad- 
judicated bankrupt  in  respect  of  a  debt  incarred 
under  age.  Lynch^  In  re,  2  Ch.  D.  227  ;  45  L.  J., 
Bk.  48 ;  34  L.  T.  34  ;  24  W.  R.  375. 

Kling  Liquidatioii  Petition  by  Infiuit  doei  not 
alter  hie  Statue.] — ^An  infant  who  had  carried  on 
business,  and  become  indebted  for  goods  supplied 
in  the  course  of  such  trading,  filed  a  petition  for 
liquidation,  but  no  resolutions  were  passed,  and 
the  liquidation  proceedings  fell  through.  Subse- 
quently alleged  trade  creditors  filed  a  petition 
for  adjudication  in  bankruptcy  against  him,  and 
the  county  court  judge  adjudicated  him  a  bank- 
rupt. The  infant  had  not  represented  himself  to 
be  an  adult :-— Held,  that  the  infant  did  not  by 
merely  trading  constitute  himself  a  debtor  ;  that 
by  taking  the  step,  which  only  an  adult  trader 
could  take,  of  presenting  a  liquidation  petition,  he 
did  not  alter  his  status  or  give  the  court  juris- 
diction under  s.  125,  sub-s.  12  of  the  Bank- 
ruptcy Act  to  adjudicate  him  bankrupt.  Lynch, 
In  rej  Lynch^  Ex  parte  (2  Ch.  D.  227),  overruled. 
Jonei,  In  re,  Jimes,  Ex  parte,  18  Ch.  D.  109  ;  50 
L.  J.,  Ch.  673 ;  45  L.  T.  193  ;  29  W.  R.  747— C.  A. 
Reversing  44  L.  T.  588. 

Since  87  ft  3S  ^^t  c.  62.]— An  infant  cannot 
be  adjudicated  a  bankrupt  in  respect  of  debts 
contracted  eince  the  Infants  Relief  Act,  1874  (37 
k  38  Vict.  c.  62),  and  falling  within  its  provi- 
sions. I.,  an  infant,  carried  on  trade  in  conjunc- 
tion wi^  S.  They  effected  an  arrangement  in 
the  Court  of  Bankruptcy,  suppressing  the  fact  of 
Vs  infancy,  and  passed  their  promissory  notes 
for  the  composition  payable  in  the  matter.  They 
failed  to  carry  out  the  arrangement,  and  subse- 
quently made  an  assignment  of  all  their  pro- 
perty to  trustees  for  the  benefit  of  their  creditors. 
Both  I.  and  S.  were  adjudicated  bankrupts  on  the 
petition  of  creditors  in  respect  of  a  debt  incurred 
after  the  Infants  Relief  Act,  1874  (37  &,  38  Vict, 
c  62),  came  into  operation.  The  petitioning 
creditors  had  proved  in  the  arrangement,  and  held 
composition  notes  of  I.  and  S.  I.,  having  shewn 
cause  against  the  adjudication: — Held,  that  there 
was  no  sufficient  petitioning  creditor's  debt  to  sup- 
port the  adjudication  as  against  I.,  and  that  the 
cause  shewn  by  him  should  be  allowed.  RaiJiey, 
U  re,  3  L.  R.,  Jr.  459. 

W.  was  convicted  under  s.  12  of  the  Debtors 
Act,  1869  (32  t  33  Vict.  c.  62),  for  that  he, 
within  four  months  before  the  presentation  of 
a  bankruptcy  petition  against  him  upon  which 
he  was  adjudged  bankrupt,  quitted  England, 
taking  with  him,  with  intent  to  defraud,  pro- 
perty exceeding  20^,  which  ought  by  law  to  have 
been  divided  amongst  his  creditors. — At  the 
times  when  he  quitted  England  and  when  he 
was  adjudged  bankrupt,  W.  was  an  infant.  The 
debts  proved  agaiast  nis  estate  in  the  bankruptcy 
were  trade  debts,  contracted  since  the  passing 
of  the  Infants  Relief  Act,  1874  (37  &  38  Vict, 
c.  62),  and  it  did  not  appear  that  any  debts  for 
necessaries  supplied  to  him  existed : — Held, 
by  Cockbum,  C.  J.,  Huddleston,  B.,  Lindley, 
Manisty,  and  Hawkins,  J  J.,  that  the  conviction 
could  not  be  upheld.  Reg.  v.  WiUo-n,  5  Q.  B.  D. 
23 ;  14  Cox,  C.  C.  378 ;  49  L.  J.,  M.  C.  13 ;  41 
L.  T.  480 ;  28  W.  R.  307  ;  44  J.  P.  105. 
VOU  I. 


17.  LAin)0WNER8. 


When  a  Trader.]— If  a  man  exercises  a  manu- 
facture from  the  produce  of  his  own  land,  as  a 
necessary  or  usual  mode  of  enjoying  that  pro- 
duce, he  will  not  be  considered  as  a  tiader, 
though  he  buys  necessary  ingredients  to  fit  it  for 
the  market ;  but  where  the  produce  of  the  land 
is  merely  the  raw  material  of  the  manufacture, 
and  the  manufacture  not  the  necessary  mode  of 
enjoying  the  land,  there  he  is  a  trader.  Wellt 
V.  Parker,  1  T.  R.  34  ;  1  Bro.  P.  G.  545.  And 
see  8.  a,  1  T.  R.  783. 


Selling  Timber.] — A  man  may  sell  such 


timber  as  he  cuts  down  on  his  own  land,  without 
subjecting  himself  to  the  bankrupt  laws.  IIoU 
rayd  v.  Choynne,  2  Taunt.  176  ;  1  Rose,  113. 

Selling  Lime.] — If  a  person  bums  chalk. 


not  the  produce  of  his  own  land,  and  sells  the 
lime,  it  is  a  trading.  Paul  v.  Dowling,  M.  k  M. 
263  ;  3  C.  &  P.  500. 


18.  Lodging  and  BoABDniG  House  Keepers. 

An  innkeeper  or  a  victualler  was  not  a  trader 
as  such.    Saunderson  v.  Bowles ,  4  Burr.  2064, 

Selling  Feed  to  Lodgers.] — A  boarding  and 
lodging  house  keeper,  who  also  keeps  a  stock  of 
wine,  which  she  supplies  to  her  boarders  and 
lodgers  by  a  bottle  at  a  time  as  each  of  them 
may  require  it,  is  an  hotel  keeper.  Gihion  v. 
King,  Car.  &  M.  458  ;  10  M.  &  W.  667  ;  12  L.,J., 
Ex.  9 ;  6  Jur.  1044 ;  S.  C,  Birch,  Ex  parU,  2 
Mont.,  D.  &  D.  659  ;  Danieli,  Ex  parte,  7  Jur. 
334;  King  v.  Simmons,  1  H.  L.  Cas.  754;  12  Jur. 

903. 

A  keeper  of  a  private  lodging-house,  who  also 
seeks  a  profit  by  furnishing  her  guests  with  pro- 
visions, is  subject  to  the  bankrupt  laws  as  an 
hotel  keeper,  although  the  provisions  are  set 
apart  as  the  separate  property  of  each  guest. 
Smith  V.  Scott,  9  Bing.  14  ;  2  M.  &  Scott,  35. 

Buying  Fnmitnrefor  fiimisliing  Lodgings.]— 

A  party  who  lets  furnished  lodgings  is  not  a 
trader,  notwithstanding  he  buys  the  furniture 
for  the  purpose  of  being  let  with  the  lodgings. 
Botoert,  Ex  parte,  2  Deac.  99. 

• 

Knrse  keeping  Lodgings.]— It  is  settled  law 
that  a  lodging-house  keeper  who  supplies  his 
lodger  with  board  at  a  profit  is  an  hotel  keeper, 
and  is  therefore  a  trader  within  the  Bankruptcy 
Act,  1869,  and  it  makes  no  difference  that  the 
lodging-house  keeper  is  a  professional  nurse  who 
only  receives  invalids  recommended  to  her  by 
medical  men  and  other  persons.  Jones,  In  re, 
Thorne,  Ex  parte,  3  Ch.  D.  457  ;  45  L.  J.,  Bk 
158  ;  35  L.  T.  532 ;  25  W.  R.  186— C.  A. 

A  professional  nurse,  who  keeps  a  lodging 
house  for  invalids  and  supplies  them  with  board 
at  a  profit,  as  well  as  lodging  and  nursing,  is  a 
keeper  of  an  hotel,  and  therefore  a  trader  within 
the  Bankruptcy  Act,  1869.    Ih, 

Lodgers  in  Honse  used  by  Debtor's  Wife  ae 
Boarding-school.] — A  foreman  tailor's  cutter, 
who  took  in  lodgers  at  his  house  where  his  wife 
also  kept  a  boarding-school,  is  a  trader  within 
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the  Bankrnptcj  Act,  1869.    National  Deposit 
Bank,  JBx parte,  WUlt,  In  re,  26  W.  R,  624— C.  A. 

19.  Lunatics. 

liiBfttio.] — ^Leave  given  to  the  committee  of 
the  estate  of  a  lunatic  trader  to  consent  to  an 
adjudication  in  bankruptcy  against  the  lunatic. 
Lee,  In  re,  23  Ch,  D.  216;  48  L.  T.  193;  31  W.  R. 
802— C,  A. 

A  lunatic  may  be  a  bankrupt,  if  the  act  of 
bankruptcy  is  committed  during  a  lucid  interval. 
Anon.  13  Yes.  590. 

20.  MABKET  GABDBNEBfl. 

A  tenant  of  130  acres  who.  under  a  farming 
lease,  which  obliged  him  to  fallow  or  plant  with 
peas  or  potatoes  eveiy  third  year,  had  on  his  farm 
twelve  acres  of  young  potatoes  and  twenty  acres 
of  green  peas  growing  in  open  fields  every  year, 
and  consigned  the  produce,  for  table  consump- 
tion, to  London  salesmen,  to  whom  he  allowed 
such  commission  as  is  usually  allowed  by  market 
gardeners,  is  not  a  market  gardener.  Hammond^ 
Ex  parte,  De  Oex,  93 ;  14  L.  J.,  Bk.  14  ;  9  Jur. 
358. 

21.  Mabbied  Women. 

By  45  k  46  Vict.  c.  75,  s.  1,  sub-s.  5,  every 
married  woman  carrying  on  a  trade  »ej)arately 
from  her  husband  shall ^  in  respect  of  her  separate 
property,  he  subject  to  the  bankruptcy  taxes  in 
the  same  way  as  if  she  were  a  fem^  sole, 

A  sole  Trader  in  London.] — A  wife  being  a 
sole  trader  in  London  is  liable  to  a  commission 
of  bankruptcy,  and  her  assignees  will  come  in 
paramount  to  the  assignees  of  the  husband, 
though  his  was  the  prior  bankruptcy.  La  Vie 
v.  PhUips,  1  W.  Bl.  570 ;  3  Burr.  1776. 

Wife  of  a  Go&Tlct.]— The  wife  of  a  convict 
sentenced  to  transportation  may  be  a  trader  and 
a  bankrupt,  although  the  husband  is  only  on 
board  the  hulks,  and  she  has  occasional  inter- 
course with  him.  Franks,  Ex  j^arte,  7  Bing. 
762;  1  M.  &  Scott,  1. 

Trading  boforo  Xarriage.] — ^A  commission 
having  issued  against  a  married  woman,  on  a 
trading  before,  marriage,  it  was  superseded. 
Mear,  Ex  parte,  2  Bro.  C.  C.  266. 

Prosecution  of  Fiat  sofpended.] — After  the 
issuing  of  a  fiat,  the  petitioning  creditor  heard 
and  believed  that  the  party  against  whom  it  was 
issued  was  a  married  woman.  The  court  would 
not  for  this  cause,  on  the  petition  of  the  petition- 
ing creditor,  order  the  fiat  to  be  annulled,  but 
merely  suspended  the  prosecution  of  it.  Ifar- 
land,  Ex  parte,  1  Deac.  75. 

Karried  Woman  adjudged  Bankrupt  on  Bepre- 
MBtation  of  Widowhood.] — ^A  married  woman, 
on  her  own  petition,  in  which  she  stated  herself 
to  be  a  widow,  was  adjudicated  bankrupt,  and 
she  was  afterwards  indicted  for  concealment  and 
embezalement  of  her  property,  with  intent  to 
defraud  her  creditors,  and  two  other  persons 
were  also  indicted  with  aiding  her.  The  ex- 
aminations and  answers  of  the  three  in  bank- 
ruptcy were  given  in  evidence  in  support  of  the 


prosecution.  No  caution  was  given  to  them  by 
the  commissioner  on  such  examination,  and  they 
did  not  object  to  answer  on  the  ground  that 
their  answers  might  tend  to  criminate  them  : — 
Held,  that  although  the  wife  was  adjudicated  a 
bankrupt,  the  property  belonged  to  her  husband, 
and  that  the  property  was  not  proved  as  laid  in 
the  indictment.  Reg.  v.  Hobinsnn,  1  L.  R.,  C.  C. 
R.  80;  36  L.  J.,  M.C.78  ;  16  L.  T.  605;  15  W.  R. 
966  ;  10  Cox,  C.  C.  467. 

Plea  of  Bankruptcy  Proceedingi  pending 
against  Karried  Woman  is  good  so  long  as  such 
ProoeodingB  remain  undisturbed.] — A  writ  of 
summons  was  issued  for  goods  sold  and  delirered 
against  a  wife  trading  separately  from  her  hus- 
band ;  part  of  the  defence  raised  was,  that  pro- 
ceedings in  bankruptcy  were  then  pending : — 
Held,  that  as  long  as  these  proceedings  remained 
undisturbed,  an  application  to  recover  the  debt 
must  be  made  in  bankruptcy,  and  leave  was 
given  to  go  in  and  prove  for  the  debt  and  the 
costs  of  the  action.  Day  v.  Frcund,  35  L.  T. 
551 ;  25  W.  R.  222. 

Cannot  be  adjudicated  Bankrupt  on  Bebt  in- 
curred before  Karriage.] — A  married  woman 
was  sued  at  law  bv  a  creditor  for  a  debt  con- 
tractcd  by  her  before  her  marriage,  which  took 
place  in  1872,  and  a  judgment  was  obtained 
against  her.  The  creditor  then  sued  out  a 
debtor  summons,  and,  the  debt  not  being  satis- 
fied, filed  a  petition  for  adjudication  of  bank- 
ruptcy against  her.  She  had  no  separate  pro- 
perty : — Held,  that  she  could  not  be  adjudicated 
a  bankrupt.  Holland^  Ex  parte,  Henfaye,  In  re, 
9  L.  R.,  Ch.  307;  43  L.  J.,  Bk.  85  ;  30  L.  T.  106  ; 
22  W.  R.  425. 

Quaere,  whether  a  married  woman  can  be 
made  a  bankrupt  if  she  hss  separate  property. 
Per  Mellish,  L.  J.    lb. 

Under  88  ft  84  Viet.  c.  93.] — ^A  married  woman 
is  not  liable  to  the  bankrupt  law,  even  though 
she  has  separate  estate  and  has  contracted  en- 
gagements after  her  marriage.  The  Married 
Women's  Property  Act,  1870,  has  made  no  differ- 
ence in  this  respect.  Jones,  Ex  parte.  Orisfell. 
In  re,  12  Ch.  D.  484  ;  48  L.  J.,  Bk.  109  ;  40  L. 
T.  790— C.  A. 

22.  Medical  Practitiokebs. 

A  surgeon  who  dispenses  and  is  paid  for  medi- 
cines administered  to  his  own  patients  is  an 
apothecary  within  the  meaning  of  the  bankrapt 
laws,  and  liable  as  such  to  become  bankrupt. 
Crabb,  Ex  parte,  8  De  G.,  Mac.  &  G.  277  ;  24  L. 
J.,  Bk.  45  ;  2  Jur.,  N.  S.  628. 

Retailing  of  drugs  by  a  surgeon  apothecary 
makes  him  a  trader.  Selling  drugs,  as  ancillary 
to  the  business  of  a  surgeon,  is  not  a  trading. 
Daubenny,  Ex  parte,  3  Mont,  &  Ayr.  16, 17  ;  3 
Deac.  72. 

23.  Mine  OwNEsa 

A.,  who  held  a  lease  of  mines  of  coal  and  iron- 
stone, and  carried  on  the  business  of  smelting, 
adding  to  the  iron  ore  produced  from  his  own 
mines  from  65  to  70  per  cent,  of  ore  which  he 
bought  elsewhere,  ana  smelting  the  whole  into 
pig  iron,  which  he  sold  in  the  market,  is  a  trader 
within  the  12  k  13  Vict,  c  106,  s.  65.     Turner  t. 
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Hardeastle,  11  C.  B.,  N.  S.  683  ;  31  L.  J.,  0.  P. 
193. 

The  owner  of  i,  colliery,  buying  articles  and 
selling  them  to  his  own  pitmen,  is  not  a  trader. 
Gallimore^  Exparte^  2  Bose,  424. 

One  who  buys  a  coal  mine,  and  works  it,  and 
sells  the  coals,  is  not  a  trader.  Port  v.  Turton, 
2  Wils.  169 ;  S.  P.,  Wells  v.  Park^,  1  T.  B.  38. 

The  owner  of  a  phosphate  mime  who  sells  the 
phosphate  is  not  a  trader  within  the  meaning  of 
the  bankruptcy  laws.  Sekamherg^  Ex  parte, 
Schomhergy  In  re,  10  L.  R.,  Ch.  172  ;  31 L.  T.  665 ; 
23  W.  R.  204. 

A.,  in  conjunction  with  T.,  took  a  lease  of  salt- 
works and  brine  pits,  for  the  purpose  of  manu- 
facturing and  selling  salt,  which  was  made  by 
them  chiefly  from  the  springs  and  rock  salt  upon 
the  premises  demised ;  but  some  of  the  brine 
they  obtained  by  channels  from  adjoining 
premises  : — Held,  that  this  was  not  a  trading,  as 
a  workmanship  of  goods  and  commodities,  within 
6*  Geo.  4,  c.  16,  s.  2.  Atkinton,  Ex  parte,  1 
Mont,  D.  &  D.  300. 

•  A  person  who  works  a  slate  quarry  in  the  ordi- 
nary way,  upon  lease  from  the  owner,  is  not  a 
trader  within  the  meaning  of  the  bankrupt  laws ; 
and  purchasing  a  stock  of  tools  and  materials  and 
selling  them  again  to  the  quarry  men,  which  ap- 
pears to  be  the  custom  in  quarries,  does  not  con- 
stitute a  trading  on  the  part  of  such  a  person. 
Cleland,  In,  re,  2  L.  R..  Ch.  466  ;  36  L.  J.,  Bk, 
33  ;  16  L.  T.  403  ;  15  W.  R.  681. 

A  person  selling  stone  delivered  from  his  own 
quarry,  is  not  a  trader.  Gardner,  Ex  parte,  1 
Hose,  377  ;  1  Mont,  k  Bligh,  46. 

24.  Pabliament,  Members  of. 

Under  45  Geo.  8,  e.  124.] — A  trader  having 
privilc^  of  parliament,  by  not  paying  money 
under  an  order  of  court,  committed  an  act  of 
bankruptcy.     Read  v.  Phillips,  16  Ves.  437. 

Under  12  ft  13  Viet.  c.  106,  s.  86.]— A  member 
of  parliament  may  become  bankrupt  under  the 
above  section.  Griffiths,  Ex  parte,  3  De  G., 
Mac.  &  G.  174  ;  22  L.  J.,  Bk.  60  ;  17  Jur.  655. 

The  direction  in  the  Bankruptcy  Act,  1869,  s. 
122,  that  if  within  the  time  therein  mentioned 
the  order  of  adjudication  against  a  bankrupt 
member  of  the  House  of  Commons  is  not  an- 
nulled and  his  debts  are  not  fully  paid  or  satisfied, 
the  court  shall  certify  the  same  to  the  Speaker 
of  the  House  of  Ck^mmons,  is  not,  by  s.  125,  sub-s. 
7,  made  applicable  in  the  case  of  a  member  who 
has  not  become  bankrupt  but  whose  affairs  are 
in  liquidation.  Pooley,  Ex  parte,  RtmselU  In  re, 
7  L.  R.,  Ch.  519  ;  41  L.  J.,  Bk.  67 ;  26  L.  T.  813 ; 
20  W.  R.  735. 

Peers  of  the  Bealm.] — A  peer,  whether  trader 
or  non-trader,  was  capable  of  being  adjudicated 
a  bankrupt  under  the  Act  of  1861,  and  no  privi- 
l^e  exists  exempting  a  member  of  parliament 
from  liability  to  be  made  a  bankiiipt.  The 
privilege  which  such  persons  have  at  common 
law  of  freedom  from  arrest  is  not  affected  by  the 
Bankruptcy  Acts.  Newcastle  QDuke)  v.  Morris, 
4  L.  R.,  H.  L.  661  ;  40  L.  J.,  Bk.  4 ;  23  L.  T. 
569  ;  19  W,  B.  26.    Affirming,  5  L.  R.,  Ch.  172. 

25.  PAW2IBB0KEBS. 

Pawnbrokers  are  traders. — BatoUnsonY,  Pear' 
son,  £»  B.  &  A.  124, 


26.   PUBLISHEBS. 


The  publisher  of  a  newspaper,  buying  the 
whole  daily  impression  from  the  proprietors,  re- 
selling it  at  a  profit,  and  bearing  the  loss  of  such 
as  remain  unsold,  is  a  trader.  Oimmifighafu  v. 
Zaing,  2  Marsh.  236 ;  6  Taunt.  532 ;  2  Rose, 
472. 


27.  SCAVEXGEBS. 

Semble,  that  a  scavenger  is   not  a   trader. 
Collins,  Ex  parte,  1  Rose,  373. 


28.    SCHOOLMASTEBS. 

A  schoolmaster  buying  books  and  shoes,  and 
selling  them  at  an  advanced  price  to  his  scholars, 
is  not  a  trader.  Valentine  v.  Vaughan,  1  Peake, 
108. 


29.  SCBIYENEBS. 

Who  is  a  8erivener.]^A  scrivener  within  the 
bankrupt  laws  is  one  who,  with  an  intention 
thereby  to  get  a  living,  receives  into  his  custody 
other  men's  money  to  be  laid  out  on  their 
account,  according  to  the  purpose  for  which  it 
is  deposited.  The  mode  of  his  remuneration, 
whether  by  procuration  fees,  by  a  charge  for 
commission,  or  otherwise,  is  a  circumstance  im- 
material ;  the  actual  deposit  of,  and  complete 
control  over,  the  money  of  others  till  invested, 
and  the  intention  thereby  to  get  a  living,  being 
the  essence  of  this  species  of  trading.  Malkin, 
Ex  parte,  2  Rose,  27  ;  2  Vcs.  &  B.  31. 

A  scrivener  has  been  hold  to  be  a  person  en- 
trusted with  the  money  of  his  employer,  and 
who,  for  commission,  finds  a  borrower.  Bath, 
Ex  parU,  1  Mont  82 ;  S.  P.,  Yeo  v.  Allen,  3 
Dougl.  214. 

Attorney.] — ^An  attorney  is  not  necessarily  a 
scrivener.    Malkin,  Ex  parte,  2  Ves.  &  B.  175. 

Unless  he  has  been  in  the  habit  of  having 
money  deposited  with  him  for  the  purpose  of 
laying  it  out  on  securities.  Adams  v.  Malkin, 
3  Camp.  534.    See  Hurd  v.  Brydges,  Holt,  664. 

An  attorney  does  not  become  a  scrivener, 
liable  to  be  made  a  bankrupt,  by  lending  the 
money  of  clients  and  charging  a  procuration  fee 
to  the  borrowers.  Lott  v.  Melville,  3  M.  &  G. 
40  ;  3  Soott,  N.  R.  346  ;  9  D.  P.  C.  882 ;  5  Jur. 
436. 

A  transaction  in  which  an  attorney  calls  in 
and  receives  the  money  of  a  client,  and  retains 
the  money  in  his  possession,  paying  interest  to 
that  client  upon  the  amount,  is  not  a  trading  as 
a  money  scrivener.    Ih, 

A  scrivener  is  one  whose  trade  is  to  procure 
loans  for  such  persons  as  want  to  borrow  money, 
and  investments  for  those  who  wish  to  lend,  who 
charges  procuration  fees  for  this  work.    Ih. 

But,  in  order  to  bring  him  within  the  statute, 
so  as  to  be  liable  to  be  a  bankrupt,  he  must  be 
one  whose  business  is  (as  a  general  means  of  ob- 
taining a  livelihood)  to  receive  other  men's 
moneys  or  estates  for  the  purpose  of  fio  laying 
them  out  in  securities.    lb. 

Where  an  attorney  was  in  the  habit  of  having 
the  money  of  his  clients  deposited  with  him  to  lay 
out  for  them  upon  mortgage,  and  received  from 
others  a  compensation  or  gratuity  for  procuring 
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loans  of  money  for  them,  besides  his  charges 
for  preparing  the  mortgage  securities,  he  was 
held  to  be  a  trader  as  a  money  broker  and  a  per- 
son receiying  other  men*8  moneys  into  his  tmst 
or  custody,  whether  or  not  he  might  be  con- 
sidered liable  to  the  bankrapt  law  as  a  banker 
or  scriTener.  Oem,  Ex  parte,  2  Mont.,  D.  k,  D. 
99  ;  5  Jur.  683. 

A  partner  in  a  firm  of  two  solicitors  received 
moneys  belonging  to  the  sister  of  the  other,  for 
investment,  and  in  a  few  instances  withont  any 
specific  security  having  been  arranged.  The 
usual  charges  of  an  attorney  or  solicitor  were 
alone  made  upon  the  transactions  : — Held,  not 
to  amount  to  trading  a$  a  scrivener.  Dufaur, 
Ex  parte,  2  De  G.,  Mac.  &  G.  246  ;  21  L.  J.,  Bk. 
38.  See  Ilarman  v.  Johnxon,  2  £1.  &  Bl.  61  ;  3 
C.  &  K.  272  ;  22  L.  J.,  Q.  B.  297  ;  17  Jur.  1096. 

An  attorney  employed  to  receive  money  and 
pay  it  to  the  client's  account,  paid  it  to  his  own; 
and,  on  the  client  bringing  an  action,  vexatiously 
defended  it,  and  filed  a  bill  (which  was  dis- 
missed) to  restrain  execution.  He  was  after- 
wards found  bankrupt  as  a  scrivener : — Held, 
that  the  conduct  of  the  bankrupt  was  not  con- 
duct as  a  scrivener,  so  as  to  be  capable  of  being 
regarded  in  reference  to  the  allowance  of  his 
certificate.  Spieer,  Ex  parte,  3  De  G.  &  S.  601 ; 
14  Jur.  30. 

On  an  indictment  against  an  attorney  for  not 
surrendering  to  the  fiat : — Held,  that  he  was 
liable  to  be  made  a  bankrupt  as  a  scrivener,  it 
being  shewn  that  in  one  or  more  instances  he  had 
acted  as  such  in  procuring  loans  of  and  lending 
other  persons'  money  out  on  interest ;  and  that 
one  such  instance  being  shewn,  it  might  be  pre- 
sumed that  he  carried  on  the  business,  until  the 
contrary  was  shewn.  Reg,  v.  Hughet,  1  F.  &  F. 
726. 


30.  Shipbbokebs. 

Rhipbrokers  may  be  bankrupts.  Pott  v. 
Turner,  6  Bing.  702  ;  4  M.  &  P.  551. 

31.  Stockbbokebs. 

The  word  "  brokers  "  includes  not  only  brokers 
who  buy  and  sell  goods,  but  stockbrokers.  Anon., 
Cullen,  Bkt.  Laws,  18. 


32.   UNDISCHABOEIf  BANKBUPTS. 

trndischarged  Bankrupt,  Second  Adjndication 

of.] — An  adjudication  of  bankruptcy  against  a 
debtor  who  has  not  obtained  his  discharge  under 
a  previous  adjudication  and  has  been  allowed 
by  the  trustee  to  resume  business  is  not  void. 
Watson,  Ex  parte,  Roberts,  In  re,  12  Ch.  D.  380 
— C.A. 


33.  What  constitutes  Tbading. 

Trading  to  England.]— One  who  has  traded  to 
England,  whether  native,  denizen,  or  alien, 
though  never  a  resident  trader  in  England,  but 
comes  over  here  occasionally,  and  commits  an 
act  of  bankruptcy,  is  an  object  of  the  bank- 
rupt laws.  Alexander  v.  Vanghan,  Cowp.  398. 
And  see  Smith,  Ex  parte,  Cowp.  402. 

Buying  in  England.] — ^A  person  residing  in 
the  Isle  of  Man,  bat  coming  from  time  to  time 


to  this  coontry,  and  buying  goods  here,  which 
were  afterwards  sold  in  that  island,  is  a  trader 
against  whom  a  commission  dt  bankruptcy  may 
issue  in  this  oountiy,  although  he  <mly  bought 
and  never  sold  any  goods  here.    Allen  t.  Cannem^ 

4  B.  &  A.  418. 

Brawiag  Bills  upon  England.]— A  peison 
residing  in  India,  and  trading  there,  and  in 
the  course  of  that  trading  drawing  bills  upon 
England  for  the  value  of  other  bills  sent  thither, 
upon  which  he  got  a  profit  by  the  exchange,  and 
in  the  course  of  that  sort  of  dealing  contracting 
debts  in  England,  is  a  trader.    Ingliu  v.  Grant, 

5  T.  R.  530. 

Buying  in  England  through  Agent.]  —A  trader 
in  London  purchases  goods  to  be  sold  by  A.  k  B., 
partners  in  trade  in  Dublin,  and  charges  them  to 
A.  &  B.  at  prime  cost ;  this  creates  a  debt  due 
from  B.  in  England,  and  makes  him  a  trader 
here.  Williams  v.  ^VifJtTi,  1  Taunt.  270  ;  1  Camp. 
162, 

Kumber  of  Acts  of  Trading.] — ^Whether  or  not 
a  person  is  a  trader,  does  not  depend  upon  his 
occasionally  doing  acts  of  trading,  but  upon  the 
intention  generally  so  to  get  his  living.  Patter^ 
son,  Ex  parte,  1  Rose,  402  ;  S.  P.,  Maginnis, 
Ex  parte,  1  Rose,  84 ;  Pat  man  v.  Vatighan,  1 
T.  R.  572. 

Generally,  the  trifling  amount  of  trading  is 
immaterial,  if  there  is  an  intention  to  contiuae 
the  trading.     Moole,  Ex  parte,  14  Ves.  603. 

Therefore,  the  purchase  of  one  lot  of  timber, 
with  intent  to  sell  again,  will  make  a  man  a 
trader.  Holroyd  v,  Gxcynne,  2  Taunt.  176 ;  1 
Rose,  113. 

But  one  solitary  act  of  dealing  is  not  sufficient 
to  prove  the  trading,  unless  coupled  with  evi- 
dence of  a  general  intention  to  trade.  Mllkes, 
Ex  parte,  2  Deac.  2. 

A  single  act  of  buying  and  selling  by  a  farmer, 
with  evidence  of  intent  to  continue,  is  a  suffi- 
cient act  of  trading.  Lavender,  Ex  parte,  4 
Deac.  &  Chit.  487 ;  2  Mont.  &  Ayr.  11. 

Where  a  person  engaged  in  the  Greenland 
whale  fishery  made  three  purchases  of  oil,  one 
of  which  he  sold  again  :— Held,  that  it  was  a 
question  for  the  judge  to  detenp-ine,  whether 
these  dealings  constituted  a  trading.  Oale  v. 
UaJfknigJU,  3  Stark.  56. 

Pretended  Trading.]— A  country  attorney 
hired  a  room  in  Bell  Court,  Brook's  Market, 
London,  which  he  kept  for  four  weeks,  and  in 
which  he  put  eighty- two  old  volumes  of  books, 
sticking  up  a  paper  in  the  window,  in  which  his 
name  was  written,  with  the  addition  of  bot>k- 
scller ;  a  fiat  having  been  issued  against  him  by 
this  description,  was  annulled  on  the  ground  of 
fraud.     Dart,  Ex  parte,  2  Deac.  &  Chit,  543. 

Profit  on  Act  of  Trading.]— The  smallness  of 
the  profit  is  no  consideration,  and  one  act  of 
buying  and  selling  is  sufficient  to  constitute  a 
trader.    Kewland  v.  Bell,  1  Holt,  221. 

Illegal  Trading.]— A  smuggler,  dealing  in  con- 
traband goods,  by  buying  and  selling,  is  a  trader, 
and  therefore  liable  to  a  commission,  although 
such  buying  and  selling  are  illegal.  Cobh  v. 
Syinonds,  1  D.  6^  R.  Ill  ;  5  B.  «:  A.  516. 


718 


BANKRUPTCY—WTm)  may  he  Bankrupt. 


714 


A  trader  may  be  a  bankrupt,  although  he  may 
not  have  taken  out  a  licence  necessary  to  legalize 
his  trade.    SauTiderton  ▼.  BowleSj  4  Burr.  2064. 

But  a  buying  in  connection  with  others,  to 
carry  on  a  system  of  fraud,  is  not  a  trading. 
MUliken  t.  Brandon,  1  C.  &  P.  380. 

If  a  clergyman  trade,  though  illegal,  he  is 
liable  to  be  made  a  bankrupt.  Meymotf  Ex 
parte,  1  Atk.  196. 


34.  CSASING  TO  T&ADB. 
Debts   Cdntraoted  Prior   thereto.] — A 


man  who  has  retired  from  business  may  become 
a  bankrupt  in  respect  of  debts  contracted 
during  the  period  ox  his  trading.  Willoughby 
▼.  Thornton^  1  Selw.  N.  P.  175 ;  S,  R,  Doe  i 
Barnard  t.  Lawrence,  2  C.  &  P.  134 ;  Davoe  v. 
Iloldeworth,  Peake,  64  ;  Bewdney,  Ex  parte,  16 
Yes.  495. 


Ceasing  to  Kannfkcture,  but  loUciting 


Orders.] — So,  if  a  trader  ceases  to  manufacture, 
bat  still  continues  to  solicit  orders  and  to  execute 
them,  and  holds  himself  out  to  the  world  as 
capable  of  executing  them.  Wharam  v.  Bout- 
ledge^  5  Esp.  235. 


-  Pawnbroker  continning  to  Sell  Unreeeemed 


Pledges.] — ^A  person  who  had  formerly  taken  in 
goods  on  pledge,  and  had  ceased  to  do  so,  but 
continued  to  sell  the  unredeemed  pledges,  is  still 
a  trader  as  a  pawnbroker.  BawliTison  v.  Pearsan, 
5  B.  &  A.  124. 

Siieontiiiiianoe  of  Trade  with  Intention  of 
resuming  it.] — Whether  or  not  a  trader  has 
ceased  his  trading  does  not  depend  upon  the 
mere  discontinuance  of  it,  or  the  absence  of  any 
specific  act  of  trading,  but  whether  there  is  an 
intention  to  exercise  or  resume  it,  and  that  is  a 
qaestion  for  a  jury.  Paterson,  Ex  parte,  1  Rose, 
402  ;  S.  P,,  Oundy,  Ex  parte,  2  Rose,  357 ; 
JJance  v.  Wyatt,  4  M.  &  P.  201. 

Where  a  party  haying  manufactured  goods  for 
sale  discontinues  the  sale  almost  entirely,  and 
uses  all  his  produce  himself,  but  occasionally 
allows  parties  applying  to  have  small  quantities 
on  payment,  it  is  a  question  for  the  jury  whether 
these  sales  are  with  the  intention  of  continuing 
trade,  or  for  the  accommodation  of  the  applicants ; 
and  in  the  latter  case  he  ceases  to  be  a  trader. 
JPaul  T.  Bowling,  M.  &  M.  263  ;  3  C.  &  P.  500. 

If  a  debtor,  who  has  been  a  trader,  is  not 
actually  carrying  on  trade  at  the  time  when 
it  is  alleged  by  a  petitioning  creditor  that 
he  has  done  or  omitted  to  do  that,  the  doing 
or  omission  of  which  would  be  an  act  of  bank- 
ruptcy only  if  it  was  done  or  omitted  by  a  trader, 
it  IS  a  question  of  intention,  to  be  decided  on  the 
evidence,  whether  the  debtor  has  permanently 
ceased  to  trade,  or  has  only  temporarily  dis- 
continued his  trade  with  the  intention  of  resum- 
ing it.  In  the  latter  case  he  is  still  a  trader 
within  the  meaning  of  the  Bankruptcy  Act. 
The  law  on  this  point  is  still  as  it  was  laid  down 
in  Paterton,  JE^  parte  (1  Rose,  402),  and  Cundy, 
Ex  parte  (2  Rose,  357).  Salaman,  Ex  parte, 
Taylor,  In  re,  21  Ch.  D.  394  ;  47  L.  T.  496  ;  31 
W.  R.  281t— 0.  A. 

Iradert— Penoas  who  were  inoh  at  Thae 


when  Act  eame  into  Operation.] — The  Bank- 
ruptcy Act,  1869,  has  no  retrospective  operation, 
and  where  it  speaks  of  traders,  it  means  such 
persons  only  as  were  traders  at  the  time  when  it 
first  came  into  operation.  Bailey,  Ex  parte, 
Jeeks,  In  re,  13  L.  R.,  Eq.  314  ;  41  L.  J.,  Bk.  1 ; 
25  L.  T.  918  ;  20  W.  R.  76. 


Trading  Debts  Contracted  before  Com- 


meneement  of  Aot]~«Therefore  where  a  person 
had  ceased  to  trade  in  1868,  but  in  1871  owed 
various  debts  contracted  during  the  period  he 
was  in  trade  : — Held,  that  he  was  not  a  trader 
within  the  meaning  of  the  Bankruptcy  Act,  1869. 
lb. 


** Being  a  Trader*'— Assignment  of  Business 
— ^Time  of  Ceasing  to  Trade.  J — The  act  of 
bankruptcy,  alleged  in  a  petition,  was  that 
the  debtor  had,  being  a  trader,  departed 
from  his  dwelling-house  or  otherwise  absented 
himself  with  intent  to  defeat  or  delay  his 
creditors.  As  a  fact  the  debtor,  who  had  been 
in  trade,  upon  the  4th  of  October,  1882,  executed 
an  assignment  of  his  business,  and  later  on  in 
the  same  day  left  his  place  of  business  and  went 
abroad  : — Held,  that  upon  the  execution  of  the 
deed  of  assignment  of  his  business,  the  debtor 
ceased  to  be  a  trader.  Beynolde,  Ex  parte, 
Reynolds,  In  re  (No.  2),  52  L.  J.,  Ch.  431 ;  47 
L.  T,  448  ;  31  W.  R.  323. 

*' Departing  from  Dwelling-house  or  other- 
wise absenting  himself" — Summary  A^udiea- 
tion.] — The  words  ^^  being  a  trader,"  in  sub-s.  3 
of  s.  6  of  the  Bankruptcy  Act,  1869,  are  to  be 
construed  in  the  same  way  as  the  same  words  in 
sub-s.  6  of  the  section,  and  they  mean  in  sub-s.  3 
that  the  debtor  must  be  actually  carrying  on  a 
trade  at  the  time  when  he  is  alleged  to  have 
committed  any  of  the  acts  therein  mentioned  as 
acts  of  bankruptcy  if  committed  by  a  trader. 
It  is  not  sufficient  that  he  was  carrying  on  a 
trade  at  the  time  when  the  petitioning  creditor's 
debt  was  contracted.  A  summary  adjudication 
cannot  be  obtained  under  r.  65,  unless  the 
debtor  was  a  trader  at  the  time  when  he  is 
alleged  to  have  **  departed  from  his  dwelling- 
house  or  otherwise  absented  hi mself . ^  M^  George, 
Ex  parte,  Stevens,  In  re,  20  Ch.  D.  697 ;  51 
L.  J.,  Ch.  909 ;  47  L.  T.  213  ;  30  W.  R.  817— 
C.  A. 


35.    Pboof  of  Trading. 

Aoeounts  in  Debtor's  Handwriting— Whether 
Written  before  or  after  Bankruptey.] — A  fiat 
issued  on  the  7th  of  March,  1842,  and  in  an  action 
by  the  assignees,  for  goods  pledged  by  the  bank- 
rupt on  the  28th  of  February,  the  trading  was 
disputed.  The  bankrupt  was  a  boarding-house 
keeper,  and  sold  wine  to  her  boarders : — Held, 
that  a  paper  in  the  handwriting  of  the  bankrupt, 
purporting  to  be  an  account  between  her  and 
one  of  her  boarders,  from  December,  1840,  to  May, 
1841,  was  not  receivable  to  prove  the  trading,  un- 
less it  could  be  shewn  to  have  been  written  be- 
fore the  bankruptcy.  Gibson  v.  Xing,  Car.  k  M. 
458. 

Held  also,  that  a  book  containing  accounts  be- 
tween the  bankrupt  and  one  of  her  boarders,  of 
dates  all  antecedent  to  the  bankruptcy,  and  to 
which  the  word  "  settled  "  was  added  in  the  bank- 
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nipt*8  handwriting,  waa  also  not  receivable,  un- 
less it  was  shewn  that  the  entries  were  written 
before  the  bankruptcy.    lb, 

Deelaratlons  by  Debtor.  ]~The  declarations  of 
a  bankrupt  to  a  party  with  whom  he  is  dealing, 
respecting  his  transactions  in  trade,  are  not  evi- 
dence to  prove  the  trading  of  such  bankrupt. 
BHnley  v.  King,  1  C.  &  P.  646 ;  A  P.,  nom. 
Bromley  v.  King,  K.  &  M.  228. 

Bat  declarations  made  by  a  party,  of  his  object 
in  buying  a  particular  article,  are  admissible  in 
evidence  to  prove  his  intention,  and  whether  he 
thereby  became  a  trader.  Oale  v.  Halfknight, 
3  Stark.  56. 

An  acknowledgment  by  a  person  that  he  was  in 
partnership  with  another  as  a  trader,  who  i^tcr- 
wards  became  bankrupt,  is  suJBScicnt  to  constitute 
a  trading,  although  no  acts  of  buying  or  selling 
were  pit)ved  to  have  taken  place  during  the  part- 
nership. Parker  v.  Barker,  3  Moore,  226  ;  1  B. 
&B.  9. 

Fact  of  Trading  is  a  Question  of  Law.]— Whe- 
ther a  man  is  a  trader  within  the  bankrupt  law 
is  a  question  of  law,  and  not  of  fact.  Uankey  v. 
Jimes,  Cowp.  752. 

Intention  a  Question  of  Fact] — ^A  trading,  to 
support  a  commission,  depends  not  upon  the  quan- 
tity, but  upon  the  intention  ;  and  it  is  a  question 
for  a  juiy  whether  there  is  enough  to  evidence 
that  intention.  Mag  inn  U,  JSaeparte,  I  Rose,  84  ; 
S.  P.,  Patman  v.  Vavghan,  1  T.  R.  572. 

When  Time  presumed.  ]— Where  a  trader  has 
been  proved  to  have  traded  in  the  usual  course 
once,  he  will  be  presumed  to  have  continued  to 
carry  on  his  busmess  in  the  same  manner  until 
the  time  of  his  bankruptcy,  Heanney  v.  Birch, 
1  Rose,  356 ;  3  Camp.  233. 

Onus  of  Proo£] — If  a  petitioning  creditor  alleges 
that  the  debtor  has  committed  an  act  of  bank- 
ruptcy which  can  be  conmiitted  only  by  a  trader, 
the  onus  is  on  him  to  prove  that  the  debtor  was, 
within  the  meaning  of  the  Bankruptcy  Act,  a 
trader  at  the  time  when  the  act  was  committed. 
Salaman,  Ex  parte,  Taylor,  In  re,  21  Ch.  D.  394  ; 
47  L.  T.  495 ;  31  W.  R.  282— C.  A. 


36.    Irish  Tbadebs. 

The  time  of  a  trader^s  "  residing  or  carrying  on 
business  in  Ireland,"  within  20  &  21  Vict.  c.  60, 
s.  31,  means  the  time  of  presenting  the  petition. 
Sanderson,  In  re,  11  Ir.  Ch.  Rep.  421. 

The  Irish  court  has  exclusive  jurisdiction  over 
such  trader,  though  he  owes  debts  contracted  in 
England,  while  he  was  residing  and  trading  there. 
lb. 

To  constitute  a  person  a  trader  within  the 
meaning  of  the  Irish  Bankruptcy  Act,  20  &  21 
Vict.  C..60,  s.  90,  it  is  not  necessary  that  he  should 
be  exclusively  engaged  in  manufacture  or  trade  ; 
therefore,  a  manufacturer  of  artificial  teeth  for 
sale,  who  also  practised  as  a  dentist,  is  a  trader. 
Brophy,  In  re,  19  W.  R.  176. 


IV.    ACT    OP    BANKRUPTCY. 
1.  Gekeballt. 
Whore  committed. ]~The  act  of  bankruptcy 


must  be  committed  within  England  or  Wales. 
Smith,  JSxparte,  Cowp.  402.  And  see  Inglis  v. 
Chant,  6  T,  R.  630. 

Though  the  act  must  be  committed  in  this 
country,  yet  a  letter  from  a  trader  who  has  gone 
abroad  in  the  course  of  his  trade,  connected  with 
circumstances  here,  may  be  sufficient  evidence  of 
such  act.    Hague,  Ex  parte,  1  Rose,  150. 

After  Party  has  eoased  to  Trade.] — The  act  of 
bankruptcy  may  be  committed  after  the  trading 
has  ceased.  Doe  d.  Barnard  v.  Lawrence^  2 
C.  k  P.  134.  S,  P,,  Bamford,  Ex  parte,  15  Ves. 
449. 

A.,  not  a  trader,  was  indebted  to  B.  to  the 
amount  of  100/.,  and  afterwards  became  a  trader. 
After  A.  had  ceased  to  be  a  trader  (the  debt  to  B. 
still  existing)  he  committed  an  act  of  bankruptcy : 
— Held,  that  a  commission  might  be  supported 
upon  B.'s  debt.  Baillie  v.  Grant,  2  M.  &  Scott, 
193  J  9  Bing.  121 ;  1  C.  &  P.  238. 

*<  Trader  "— Bisoontinuance  of  Trade  with  In- 
tentionof  resuming  it]— If  a  debtor,  who  has 
been  a  trader,  is  not  actually  carrying  on  trade 
at  the  time  when  it  is  alleged  by  a  petitioning 
creditor  that  he  has  done  or  omitted  to  do  that, 
the  doing  or  omission  of  which  would  be  an  act 
of  bankruptcy  only  if  it  was  done  or  omitted  by 
a  trader,  it  is  a  question  of  intention,  to  be 
decided  on  the  evidence,  whether  the  debtor  has 
permanently  ceased  to  trade,  or  has  only  tem- 
porarily discontinued  his  trade  with  the  intention 
of  resuming  it.  In  the  latter  case  he  is  still  a 
trader  within  the  meaning  of  the  Bankruptcy 
Act.  The  law  on  this  point  is  still  as  it  was  laid 
down  in  Paterson,  Ex  parte  (1  Rose,  402),  and 
Cvndy,  Ex  jfarte  (2  KoBe,  357).  Salaman^  Ex 
parte,  Taylor,  In  re,  21  Ch.  D.  394 ;  47  L.  T.  495  ; 
31  W.  R.  282— C.  A. 

By  Agent.] — ^A  man  cannot  commit  an  act  of 
bankruptcy  by  the  conduct  of  his  agent.,  withoat 
his  knowledge.  Cotton  v.  James,  M.  &  M.  273  ; 
3  C.  &  P.  505. 

A  man  cannot  commit  an  act  of  bankruptcy 
by  an  act  of  his  agent  which  he  has  not  author- 
ized, and  of  which  he  is  not  cognizant.  BlatH, 
Ex  parte,  Sawei's,  In  re,  12  Ch.  D.  512  ;  41  L. 
T.  46  ;  28  W.  R.  334— C.  A. 


By  Partners.] — To  support  a  joint  commission 
of  bankrupt  there  must  be  separate  acts  of 
bankruptcy  by  each  partner.  Allen  v.  Hartlev, 
4  Dougl.  20. 

Where  one  of  three  partners  in  a  banking  con- 
cern, who  resided  at  the  place  where  the  banking- 
house  was,  and  was  the  only  partner  who 
transacted  business,  the  other  two  residing  at  a 
distance  from  it,  absented  himself  from  the 
banking-house,  shut  it  up  and  stopped  pay- 
ment:— ^Held,  that  this  was  not  evidence  of  a 
joint  act  of  bankruptcy  by  all  three.  Mills  v. 
Bennett,  2  M.  &  S.  556  ;  2  Rose,  269. 

Who  may  take  Advantage  of.]— Parties  who 
were  privies,  and  had  assented  to  a  deed  of 
assignment,  could  not  set  it  up  as  an  act  of 
bankruptcy.  Bamford  v.  Baron,  2  T.  R.  594  ; 
S.  •/>.,  Marshall  v.  Barkworth,  1  N.  &  M.  279 : 
4  B.  &  A.  508, 


Assignees  of  Bankrupt.] — A  commission 


being  sued  out  upon  the  petition  of  a  auditor, 
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who  had  not  concurred  in  a  deed  of  conyeyance, 
and  who,  together  with  others  who  had  so  con- 
curred, was  chosen  assignee  : — Held,  that  it  was 
no  objection  to  an  action  by  them  as  assignees, 
for  the  recovery  of  part  of  the  bankrupt's  estate, 
that  some  of  them  had  concurred  in  such  deed. 
Tappenden  v.  Burgess,  4  East,  2a0  ;  1  Smith,  33. 
The  assignees  of  a  bankrupt,  though  neither  of 
them  are  petitioning  creditors,  cannot  avail 
themselves  of  an  act  of  bankruptcy,  of  which 
the  petitioning  creditor  would  be  estopped  from 
availing  himself.  Titpe  v.  IToekiny  9  D.  &  R. 
881 ;  7  B.  &  C.  101. 


Deed  of  Assignment — Creditor  not  As- 

.] — Execution  by  a  trader  of  a  deed  of 


assignment  of  all  his  estate  and  effects  for  the 
benefit  of  his  creditors,  although  purporting  to 
be  made  under  the  arrangement  clauses  of  the 
12  &  13  Vict.  c.  106,  8.  224,  was  an  act  of  bank- 
ruptcy, of  which  any  creditor  who  had  not  * 
executed  or  acceded  to  the  deed  might,  prior  to 
its  execution  by  the  required  majority  of  six- 
sevenths  in  number  and  value  of  the  creditors, 
avaU  himself  in  support  of  his  petition  for 
adjudication  against  the  trader.  AUop,  Ux 
parte,  1  De  G.,  F.  &  J.  289 ;  29  L.  J.,  Bk.  7 ; 
6  Jur.,  N.  S.  282. 


Creditors  Acqniesoing.] — But  where  a 

creditor  had  advised  the  trader  respecting  a  sale 
under  such  a  deed,  he  had  acquiesced  in  it  so  as 
to  be  precluded  from  treating  it  as  an  act  of 
bankruptcy.    j.b, 

A  debtor  having  called  his  creditors  together, 

Sroposals  were  made  as  to  a  composition, 
'he  creditors  insisted  on  an  assignment  of  his 
property  to  trustees  for  their  benefit.  He  refused 
to  make  it ;  but,  after  the  meeting  had  broken 
np,  he  executed  such  an  assignment.  One  of  his 
creditors  was  present  during  the  preparation  of 
this  assignment,  and,  though  be  denied  having 
been  present  at  its  execution,  the  court  came  to 
the  conclusion  that  he  had  acquiesced  in  its 
being  executed,  and  taken  a  benefit  under  it,  by 
having  the  property  protected  from  execution  : — 
H^d,  that  this  creditor  could  not  avail  himself 
of  the  deed  as  an  act  of  bankruptcy,  although  it 
might  be  that  he  had  not  so  far  assented  to  it  as 
to  be  bound  by  its  provisions.  Stray ,  Ex  part t, 
2  L.  R.,  Ch.  374. 

A  creditor  who,  by  standing  by  and  not  object- 
ing, assents  to  the  execution  by  the  debtor  of  a 
tmst'deed,  cannot  afterwards  rely  on  the  execu- 
tion of  that  deed  as  an  act  of  bankruptcy. 
Anon,,  8  Ir.  R.,  £q.  51. 


Creditors'  Solieitor  Assenting  to  Bosolu- 


Creditors  obtaining  A^udieation  upon 

flat  Sued  out  by  Debtor.] — Traders  executed  an 
assignment  of  all  their  effects  in  trust  for  their 
creditors,  and  afterwards  sued  out  a  fiat  against 
themselves,  but  did  not  apply  for  adjudication. 
Two  creditors  who  could  have  sued  out  a  fiat 
against  the  bankrupts,  and  who  could,  under  it, 
have  impeached  the  deed,  applied  for  and 
obtained  an  adjudication  : — Held,  that  the  as- 
signees could  successfully  impeach  the  deed. 
Jackson,  Ex  parte^  1  De  Gex,  609  ;  17  L.  J., 
Bk.  19  ;  19  Jur.  770. 

Coneorted  Act  of  Bankruptcy.]— By  12  &  13 
Vict.  c.  106,  8.  115,  no  fiat  shall.be  annulled,  nor 
any  petition  dismissed,  nor  any  adjudication  re- 
versed, by  reason  only  that  the  fiat,  petition  or 
adjudication,  or  act  of  bankruptcy,' has  been  con- 
certed or  agn^ed  upon  l^tween  the  bankrupt  and 
his  solicitor,  or  agent,  or  any  of  them,  and  any 
creditor  or  other  person.  See  Marshall  v.  Bark- 
worth,  1  N.  &  M.  279  ;  4  B.  &  Ad.  608 ;  Clare, 
Ex  parte,  ^  Jur.  1003. 


Under  5  ft  6  Viot  o.  122.]— The  5  &  6 


ttons.] — A  bankrupt  previous  to  the  fiat,  having 
called  a  meeting  of  his  cre<^tors  at  Manchester, 
H.  &  Co.,  creditors  at  Halifax,  wrote  to  6.,  an 
attorney  at  Manchester,  to  attend  the  meeting 
on  their  behalf,  sa3ring,  "  We  will  leave  our  in- 
terest  in  your  hands."  In  pursuance  of  the 
resolutions  passed  at  the  meeting,  which  were 
communicated  to  H.  &  Co.,  a  trust-deed  was 
p  repared  by  G.,  and  executed  by  the  bankrupt 
and  many  other  creditors,  but  not  by  H.  &  Co.  A 
di  vi  dend  was  afterwards  declared  by  the  trustees, 
of  w  hich  H.  &  Co.  were  also  informed,  without 
making  any  objection  to  the  arrangement: — 
Held ,  that  they  could  not  afterwards  set  up  this 
deed  as  an  act  of  bankruptcy.  Tealdi,  Ex  jmrte, 
1  Mo  nt.,  D.  k  D.  210. 


Vict.  c.  122,  s.  8,  providing  that  no  fiat  shall  be 
invalid  by  reason  of  the  act  of  bankruptcy  being 
concerted,  did  not  enable  a  creditor  to  sue  out  a 
fiat  founded  on  a  trust-deed  executed  with  his 
concurrence  ;  and  such  a  fiat  might  be  annulled 
at  the  instance  of  another  creditor.  Hayne,  Ex 
parte,  1  De  G.  534  ;  11  Jur.  668. 

Operation  of  Act] — The  effect  of  an  act  of 
bankruptcy  under  the  former  law  is  saved  by  the 
repealing  section  of  32  &  33  Vict.  c.  83,  s.  20. 
SnowhaU,  Ex  parte,  Douglas,  In  re,  7  L.  R.,  Ch. 
634  ;  41  L.  J.,  Bk.  49  ;  26  L.  T.  894  ;  20  W.  R.  786. 


2.  Acts  of  Bakkbuptcy  belatinq  to  thb 
Person  ov  the  Debtor. 

a.  Departing  the  Bealm  or  remaining 

Abroad. 

Irish  Trader.] — If  a  trader,  whose  house  of 
trade  is  in  Ireland,  comes  to  England  on  busi- 
ness, and  again  quits  this  country  to  avoid  an 
arrest,  it  is  a  departing  the  realm  with  intent  to 
delay  his  creditors,  sufficient  to  constitute  an  act 
of  bankruptcy.  Williams  v.  Nunn,  I  Taunt. 
270  ;  1  Camp.  162. 

Intention.] — But  a  trader  who  leaves  England, 
and  proceeds  to  Ireland,  where  he  carries  on 
trade,  with  an  honest  intention,  compatible  with 
trade,  does  not  thereby  commit  an  act  of  bank- 
ruptcy. Windham  v.  Paterson^  2  Rose,  466  ;  1 
Stark.  144. 

When  presiuned.] — It  the  necessary  con- 
sequence of  a  trader's  departing  the  realm  is 
that  his  creditors  must  be  delayed,  he  thereby 
commits  an  act  of  bankruptcy.  Bamshottom  v. 
Lewis,  1  Camp.  279. 

Where  a  debtor  absents  himself  from  this 
country  for  three  years,  and  thereby  delays  his 
creditors,  the  intent  to  delay  will  be  presimied 
(and  be  a  valid  act  of  bankruptcy),  although  he 
may  be  pursuing  his  regular  course  of  business  ; 
and  it  will  rest  upon  the  party  wishing  to  super- 
sede to  negative  the  intent  to  delay  the  creditors. 
Bhodes,  Ex  parte,  5  Jur.  580. 
I     When  a  debtor  knows  that  the  necessary  con- 


719 


BANKRUPTCY— ^ct  of. 


720 


acqaence  of  bis  going  abroad  will  be  to  defeat  or 
delay  certain  creditors,  he  will  be  held  to  have 
gone  abroad  with  intent  to  defeat  or  delay  his 
creditors,  and  will  be  adjudicated  a  bankrupt 
accordingly.  Goater^  Ex  parte,  Finney ^  In  re, 
30  L.  T.  620 ;  22  W.  R.  935— L.  JJ. 

Beparting  on  Bniinefs.] — ^A  trader  has  a  right 
to  go  abroad  to  look  after  his  concerns,  though 
his  creditors  may  be  thereby  delayed,  and  it  is 
no  act  of  bankruptcy.  WarTier  t.  Barber,  Holt, 
176  ;  S.  P.,  MutrU,  Ex  parte,  5  Ves.  574. 

Power  of  Attorney.] — If  a  trader  goes  abroad, 
leaving  a  general  power  of  attorney  with  his 
clerk  to  transact  all  his  business  for  him,  but 
provides  no  means  for  paying  bills  of  exchange 
which  fall  due  in  his  absence,  he  commits  an  act 
of  bankruptcy.  Iktrner,-  Ex  parte,  8  Mont.  & 
Ayr.  722  ;  2  Beac.  824. 

Eridence  of  Intention.] — Where  a  trader  ap- 
pointed to  meet  A.  respecting  some  accoimts  in 
which  B.  was  interested,  and  failed  lo  do  so,  but 
left  this  country  for  France,  leaving  a  letter  for 
B.,  in  which  he  stated  that  he  should  be  back  in 
ten  days,  and  in  the  meantime  would  make  pro- 
posals to  the  creditors  ;  and  on  the  following 
dav  he  wrote  another  letter  to  B.  froAi  Calais, 
stating  that  the  account  current  between  them 
might  be  si>ccdily  settled ;  and  a  month  after- 
wards he  wrote  another  letter  from  Paris,  stating 
that  he  was  under  the  necessity  of  remaining  in 
France  : — Held,  that  the  departing  the  realm 
and  absence  abroad,  being  a  continuous  act, 
these  letters  were  admissible  in  evidence,  and 
sufficient  to  establish  an  act  o.f  bankruptcy,  by 
shewing  the  intent  with  which  such  trader  de- 
parted. Ilair»on  v.  Ilaig,  9  Moore,  217  ;  2  Bing. 
99  ;  1  C.  &  P.  77.    And  see  Bateman  v.  Bailey, 

5  T,  R.  512. 

Intention  of  Betnming.]— A  trader,  being  in 
debt  to  several  persons,  left  this  country  in  June, 
1831,  for  America,  with  some  intention  of  re- 
turning, but  did  not  actually  return,  nor  did  he 
make  provision  for  the  payment  of  all  his 
debts  : — Held,  that  the  continued  absence  of  the 
bankrupt,  under  these  circumstances,  amounted 
to  an  act  of  bankruptcy.  Xirkman,  Ex  parte, 
3  Deac.  &  Chit.  451. 

Bemaining  Abroad.]  —  An  English  trader 
having  gone  abroad,  and  remaining  there,  with 
the  intent  to  defeat  or  delay  his  creditors,  is, 
under  12  &  13  Vict.  c.  106,  s.  67,  guilty  of  a  con- 
tinuing act  of  bankruptcy.  Bunny  v.  Hunt,  11 
Moore,  P.  C.  C.  189. 

Whether  his  going  abroad  was  or  was  not  an 
net  of  bankruptcy.     Bunny,  Ex  parte,  1  De  G. 

6  J.  119  ;  26  L.  J.,  Bk.  83 ;  3  Jur.,  N.  S.  1141. 

Foreigner  temporarily  in  England  returning 
Home,  not  Absconding  Debtor.]  —  When  a 
debtor  summons  is  issued  against  a  foreigner, 
who  is  in  England  for  a  merely  temporary  pur- 
pose, and  he  then  prepares  to  return  home,  there 
is  no  presumption  (as  there  might  be  in  the  case 
of  a  domiciled  Englishman  going  abroad)  that 
he  is  going  away  with  the  intention  of  avoiding 
payment  of  the  summoning  creditor's  debt. 
Gutierrez,  Ex  parte,  Gutierrez,  In  re,  11  Ch.  D. 
298  ;  40  L.  T.  355 ;  27  W.  R.  497^0.  A. 

A  non-trader,  a  subject  of,  and  domiciled  in 


Portugal,  contracted  a  debt  in  England,  where 
he  was  temporarily  resident.  The  creditor 
served  him  while  in  England  with  a  wiit  of 
summons  issuing  out  of  the  Court  of  Exchequer. 
The  alien  enterSi  an  appearance  to  the  writ,  and 
left  England  for  Portugal  the  next  day,  alleging 
as  his  reason  for  doing  so  that  he  had  been  dis- 
appointed of  some  money  which  he  expected, 
and  could  not  pay  his  way  in  England.  He 
afterwards  said  that  he  had  left  England  in  con- 
sequence of  being  served  with  the  writ : — Held, 
that  there  was  no  sufficient  evidence  that  he  left 
England  in  order  to  defeat  and  delay  his  credi- 
tors, and  that  no  act  of  bankruptcy  had  been 
committed.  Crispin,  Ex' parte,  8  L.  R.,  Ch. 
374 ;  42  L.  J.,  Bk.  65 ;  28  L.  T.  483  ;  21  W.  R. 
491. 

Although,  in  the  case  of  a  domiciled  English- 
man, the  fact  of  his  leaving  England  after 
.service  of  a  writ,  and  so  escaping  a  debtor 
summons,  would  afford  a  strong  presumption 
that  he  intended  to  defeat  and  delay  his  credi- 
tors, yet  the  same  presumption  does  not  apply  to  a 
foreigner  who  is  returning  to  his  own  country.  Ih, 

In  order  to  constitute  an  act  of  bankruptcy 
by  remaining  out  of  England,  it  is  necessary 
that  the  debtor  should  be  a  pei-son  who  has 
his  home  or  place  of  business  in  England,     lb, 

b.    I>eparting'  firom  Dwellinff-houBe. 

Wliat  a  Departure.] — Departure  from  home, 
with  intent  to  delay  creditors,  is  an  act  of  bank- 
ruptcy, although  there  has  been  no  actual  delay 
of  any  creditor.  Ilonrh  v.  Great  Western  Bail- 
way  Company,  4  P.  &  D.  686 ;  I  Q.  B.  51  ;  2 
Railw.  Cas.  505  ;  5  Jur.  826. 

A  letter  therefore  written  by  a  trader  during 
his  absence  from  home;  stating  that  he  was 
absent  to  avoid  writsthat  were  out  against  him,  is 
evidence  of  an  act  of  bankruptcy,  without  proof 
aliunde  that  any  such  writs  were  out,  or  tiiat  he 
was  under  any  pressure  from  cre<litors.    lb, 

B.,  being  considerably  indebted,  left  his  house 
without  leaving  any  money,  and  taking  his  tools 
and  the  greater  part  of  his  furniture,  writhont 
saying  why  or  where  he  was  going,  and  leaving 
directions  to  that  effect.  He  was  in  the  same 
month  duly  declared  bankrupt : — Held,  a  de- 
parting with  intent  to  defeat  or  delay  his  credi- 
tors, and  therefore  an  act  of  bankruptcy.  ILfb- 
son  Y.  Brmcn,  1  Jur.,  N.  S.  920;  S,  P.,  Birch ^ 
Ex  varte,  2  Mont.,  D.  &  D.  659. 

Tne  act  of  bankruptcy,  by  leaving  his  house  to 
avoid  a  creditor,  without  collusion,  is  complete 
at  the  instant  of  his  departui-e;  and  therefore 
not  affected  by  a  subsequent  residence  with  the 
petitioning  creditor.  Gardner,  Ex  parte,  1  Yes. 
&  B.  45  ;  1  Rose,  377. 

What  a  Dwelling-lionse.] — ^A  trader,  who  has 
no  settled  house  or  counting-house,  but  takes  up 
a  temporary  abode  at  a  public-house,  in  the  place 
to  which  his  business  carries  him,  commits  an 
aot  of  bankruptcy  by  departing  from  such  public- 
house  with  intent  to  delay  his  creditors.  Hoi- 
royd  V.  Gtvynne,  2  Taunt.  176 ;  1  Rose,  113. 

Partners.] — Where  there  were  two  part- 
ners, one  of  whom  resided  in  Manchester  and  the 
other  in  London,  and  the  London  partner  having 
left  his  own  home  without  intent  to  delay  his 
creditors,  and  haviug  been  a  few  days  on  a  visit 
at  Manchester,  both  of  them  left  the  house  of 
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business  there  to  avoid  an  arrest,  at  the  same 
time  canying  their  books  of  account  along  with 
them : — Held,  that  they  both  thereby  committed 
an  act  of  bankraptcy.  Spencer  ▼.  Billing^  3 
Camp.  314 ;  1  Bose,  362. 

Debtor  muBt  be  ihewn  to  be  Aliye.] — ^A  peti- 
tioning creditor,  who  allocs  that  his  debtor  has 
conmiitted  an  act  of  bankmptcy,  by  departing 
from  his  dwelling-house  with  intent  to  defeat 
and  delay  his  creditors,  is  bound  to  shew  that  the 
debtor  is  alive  and  in  some  other  place.  OeUelt 
Ex  parts^  Stanger,  In  re,  22  Ch.  D.  436  ;  48  L. 
T.405  ;  31  W.  E.  264— C.  A. 

Cause  of  Departure.]— Leaving  his  house  to 
avoid  his  creditors  is  a  sufficient  act  of  bank- 
ruptcy, though  no  creditor  called  in  his  absence. 
Mammond  v.  HickSf  5  £sp.  139  ;  5.  P,,  IVydown't 
ease,  14  Ves.  86. 

A  departure  to  avoid  an  arrest  is  an  act  of 
bankruptcy.     Warner  v.  Barber,  176. 

Though  under  a  groundless  apprehension* 
Bamford,  Ex  parte,  15  Ves.  447  ;  S,P,,  Newman 
v.^r^cA,  M.&M.  338. 

Domestio   Dissensions.]— And   where  a 

trader  departs  from  hia  dwelling-house  on 
account  of  domestic  dissensions,  if  he  makes  no 
arrangement  for  carrying  on  his  business  in  his 
absence,  and  he  foresees  that,  as  a  necessary  con- 
sequence, his  establishment  must  be  broken  up, 
and  his  creditors  must  be  delayed,  which  events 
accordingly  happen,  he  thereby  commits  an  act 
of  bankruptcy.  Ilolroyd  v.  Whitehead,  3  Camp. 
530 ;  2  Rose,  145 ;  S,  P.,  Vinoent  v.  Prater,  4 
Taont.  603  ;  2  Rose,  275. 

(Inestion  for  Jnij.] — Where   a   trader, 

whose  goods  are  under  seizure,  quits  his  home,  it 
is  for  a  jury  to  say  whether  he  departs  with  the 
bon&  fide  intention  to  endeavour  to  procure  the 
means  of  removing  the  execution,  or,  whether, 
having  gone  for  that  purpose,  he  stays  away  for 
the  purpose  of  avoiding  his  creditors.  Bat- 
eJuflor  V.  Vyee,  4  M.  &  Scott,  552  ;  1  M.  &  Rob. 
331. 

— —  Intention  mnst  be  Absolute.] — Semblc, 
that  in  order  to  constitute  an  act  of  bankruptcy 
by  departing  from  the  dwelling-house,  the  de- 
parture must  be  with  an  absolute  intent  to  delay 
creditors.  If  only  with  intent  to  delay  creditors 
in  case  a  particular  event  occurs,  and  that  event 
does  not  occur,  it  is  not  an  act  of  bankruptcy. 
Fisher  t.  Boucher,  10  B.  &  C.705. 

-- —  Intention  is  EssentiaL]  —  A  petition 
against  a  trader  which  alleges  as  an  act  of  bank- 
ruptcy that  he  has  departed  from  his  dwelling- 
house  or  otherwise  absented  himself,  must  allege 
that  he  did  so  with  intent  to  defeat  or  delay  his 
creditors,  otherwise  the  petition  will  be  demur- 
rable, and  must  be  dismissed.  Such  a  defect  is 
a  matter  of  substance,  not  a  merely  formal  defect, 
and  it  cannot  be  cured  by  amendment.  Coaten, 
Ex  parte,  Slusltan,  In  re,  5  Ch.  D.  979  ;  37  L.  T. 
43  ;  25  W.  B.  800— C.  A.  Affirming,  36  L.  T. 
806. 

"  Beinir  »  Trader  "—Assignment  of  Business.] 
—The  act  of  bankruptcy,  alleged  in  a  petition, 
was  that  the  debtor  had,  being  a  trader,  aeparted 
from  his  dwelling-house  or  otherwise  absented 
himself  with  intent  to  defeat  or  deltyy  his  credi- 


tors. As  a  fact  the  debtor,  who  had  been  in 
trade,  upon  the  4th  of  October,  1882,  executed  an 
assignment  of  his  business,  and  later  on  in  the 
same  day  left  his  place  of  business  and  went 
abroad : — Held,  that  upon  the  execution  of  the 
deed  of  assignment  of  his  business,  the  debtor 
ceased  to  be  a  trader.  Reynold  ft.  Ex  parte,  Rey^ 
nolds,  In  re  (No.  2),  52  L.  J.,  Ch.  431 ;  47  L.  T. 
448 ;  31  W.  B.  323. 

*'  Trader  " — ^Disoontiniianoe  of  Trade  with  In- 
tention of  resuming  it.] — If  a  debtor,  who  has 
been  a  trader,  is  not  actually  carrying  on  trade 
at  the  time  when  it  is  alleged  by  a  petitioning 
creditor  tluit  he  has  done  or  omitted  to  do  that, 
the  doing  or  omission  of  which  would  be  an  act 
of  bankniptcy  only  if  it  was  done  or  omitted  by 
a  trader,  it  is  a  question  of  intention,  to  be 
decided  on  the  evidence,  whether  the  debtor  has 
permanently  ceased  to  trade,  or  has  only  tem- 
porarily discontinued  his  trade  with  the  inten- 
tion of  resuming  it.  In  the  latter  case  he  is  still 
a  trader  within  the  meaning  of  the  Bankruptcy 
Act.  The  law  on  this  point  is  still  as  it  was  laid 
down  in  Paterson,  Ex  parte  (1  Rose,  402),  and 
Cvmdy,  Ew  parte  (2  Rose,  357).  Salaman,  Ex 
paHe,  Taylor,  In  re,  21  Ch.  D.  394 ;  47  L.  T. 
495  ;  31  W.  B.  282— C.  A. 

Proof  of  Intention— Deelarations  by  Debtor.] 
— A  declaration  by  a  bankrupt  of  his  motives  for 
absenting  himself  from  his  home,  made  at  the 
time,  is  evidence  in  an  action  by  the  assignees 
against  a  creditor  of  the  bankrupt,  in  order  to 
prove  the  act  of  bankruptcy.  Bateman  v. 
Bailey,  5  T.  R.  512. 

But  the  declarations  of  a  trader,  made  shortly 
after  an  absence,  are  not  admissible  to  prove 
such  absence  an  act  of  bankruptcy.  Lees  v. 
Marton,  1  M.  &  Bob.  210. 

The  declaration  of  a  bankrupt  on  his  return, 
that  he  had  absented  himself  to  ayoid  a  writ 
against  him,  is  sufficient  evidence  of  an  act  of 
bankruptcy,  without  any  other  proof  of  the 
existence  of  the  writ,  or  of  the  debt  on  which  it 
was  founded,  or  of  the  creditor  of  the  bankrupt. 
Mwman  v.  Stretch,  M.  &  M.  388. 

Letters  Written   before   Departure.]  — 

A  trader,  in  embarrassed  circumstances,  ab- 
sented himself  from  his  house  from  the  16th  of 
February  till  the  9th  of  March.  Upon  an 
issue,  whether  he  had  committed  an  act  of 
bankruptcy  on  or  before  the  5th  of  March,  two 
letteiB,  written  by  him  on  the  16th  of  January 
preceding,  asking  for  time  on  two  bills  of  ex- 
change, pEiyablc  by  him  in  February,  were  re- 
ceivable to  shew  the  motive  of  his  absence. 
Smith  V.  Cramer,  1  Scott,  541  ;  1  3ing.  N.  C.  1  ; 
1  Hodges,  124. 

Letters  found  in  Debtor*s  Possession.] — 

Letters  bearing  post-marks  before  the  act  of 
bankruptcy,  and  found  in  the  alleged  bankrupt's 
possession  after  it,  containing  statements  of 
matters  material  to  the  act  of  bankruptcy,  are 
admissible,  without  calling  the  writer  as  evidence 
against  the  alleged  banlu*apt,  to  shew  that  he 
received  intimation  of  these  facts,  though  not  to 
prove  their  truth.  Cotton  v.  James,  M.  &  M. 
373  ;  8  C.  &  P.  506. 

Evidenee  —  Belieitor    and    Client.]  — 

Where  1^  trader,  at  the  suggestion  of  his  at- 
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tomey,  called  a  meeting  of  his  creditois,  to  be 
held  at  a  given  time  and  place,  and  on  the  morn- 
ing of  that  day  went  to  the  attorney's  oflSce, 
and  inquired  of  him  whether  he  could  safely 
attend  the  meeting  without  bein;^  arrested  for 
debt  ;  the  attorney  having  advised  him  to  re- 
main at  the  ofiSce,  until  it  was  ascertained 
whether  the  creditors  would  engage  to  give  him 
a  safe  conduct  ;  the  trader  remained  at  the 
office  accordingly,  for  upwards  of  two  hourSi  to 
avoid  being  arrested  by  some  or  one  of  his  credi- 
tors, until  after  the  attorney  had  attenjded  at  and 
returned  fiom  the  meeting  : — Held,  that  what 
passed  between  the  attorney  and  the  trader  was 
admissible  in  evidence,  upon  an  issue  whether 
the  latter  had  committed  an  act  of  bankruptcy 
on  that  occasion,  liramwell  v.  Lucas^  4  D.  ic 
R.  367  ;  2  B.  &  C.  lib. 


Svidmiee — Subseqaent  Goadnot  of  Debtor.] 


• — Upon  an  issue  directed  to  try  whether  P.  had 
committed  an  act  of  bankruptcy  on  a  given  day, 
it  appeared  that  on  the  preceding  day  he  sent  a 
letter  from  his  dwelling-house  at  Greenwich  to 
his  place  of  business  addressed  to  his  son,  stating 
that  he  was  unable  to  meet  his  engagements,  and 
desiring  that  he  might  be  denied  to  any  creditor 
who  might  call,  and  immediately  after  despatch- 
ing this  letter  he  left  home,  and  remained  absent 
during  the  whole  of  that  and  the  following  day. 
A  witness  proved  that  P.  called  on  the  day  in 
question  at  her  brother's  house  in  London  ;  that 
he  expressed  to  her  an  apprehension  of  being 
sent  to  the  Fleet,  and  stated  that  he  was  in  no 
hurry  to  get  home,  and  would  not  go  very  early, 
as  he  had  creditors  who  would  lay  hold  of  him, 
and  that  he  did  not  leave  till  after  dark.  The 
jury  were  told,  that  if  they  believed  the  state- 
ments made  by  the  witness,  P.  on  that  occasion 
committed  an  act  of  bankruptcy  ;  they  said  they 
did  believe  the  witness,  but  they  did  not  think 
P.  spoke  bonft  fide  : — Held,  that  P.  had  com- 
mitted an  act  of  bankruptcy  ;  and  that  evidence 
of  his  conduct  and  conversations,  on  the  day  sub- 
sequent to  the  date  mentioned  in  the  issue,  was 
not  admissible  to  explain  his  conduct  on  that 
day,    Johnston  v.  Wool/,  2  Scott,  372. 


Question  of  ^aot.] — Whether  a  departing 


the  dwelling-house  is  accompanied  with  an  in 
tent  to  delay  a  creditor,  is  a  question  of  fact  for 
a  jury  to  decide  ui>on  all  the  circumstances. 
Aldridge  v.  Ireland^  1  Xaunt.  273,  n. 


c.  Otherwise  Absenting*., 

From  what  Flaoe.] — Absenting,  unless  from 
the  place  of  abode  or  place  of  business,  or  to 
avoid  a  creditor,  is  not  an  act  of  bankruptcy. 
Bernasconi  v.  FarehrotJier,  10  B.  &  C.  549  ;  5 
M.  &  K  364. 

But  a  trader  does  commit  an  act  of  bank- 
ruptcy by  absenting  himself  from  some  place  at 
which  he  would,  in  the  ordinary  course  of  his 
life  and  business,  be  expected  to  be  found,  or 
at  which  he  has  appointed  to  meet  particular 
creditors.     Ih. 

Where  a  man,  in  the  habit  of  frequenting  the 
Exchange  to  collect  news,  left  it  at  the  sight  of 
a  creditor,  desiring  a  friend  to  say  he  was  not 
there,  it  is  an  act  of  bankruptcy.  Gimming' 
ham  V.  Laing,  2  Marsh.  236  ;  6  Taunt.  532  :  2 
Boee,  472. 


Intention  must  be  Absolute.] — If  a  trader, 
fearful  that  he  may  receive  an  unpleasant  letter 
from  a  creditor,  qtuts  his  house,  and  desires  the 
letter  to  be  forwarded  to  him  at  a  turnpike  ; 
and  if  the  letter  was  unfavourable,  it  was  not  his 
intention  to  return  ;  but,  if  favourable,  it  was  his 
intention  to  proceed  on  his  regular  bttsiness  ; 
and  the  letter  which  is  favourable  is  forwarded, 
and  he  proceeds  on  his  regular  business,  it  is  not 
an  act  of  bankruptcy.  FUher  v.  Boucher,  10  B. 
&  C.  705. 


What  an  Absenting.] — ^A  creditor  called  upon 
a  bankrupt  by  appointment.  The  bankrupt  left 
the  room  and  did  not  return,  and  his  wife  told 
the  creditor  he  had  gone  out  : — Held,  that  this 
was  sufficient  evidence  to  warrant  the  jury  in  in- 
ferring that  the  bankrupt  left  the  house  for  the 
purpose  of  avoiding  his  creditor.  CharrtT^ton 
V.  Broion,  11  Moore,  341. 

A  trader  left  a  message  at  his  house  for  a 
creditor,  who  had  in  his  absence  caUed  for  a 
debt,  that  he  could  spare  no  money,  and  would 
not  pay  him  that  day,  and  would  go  out  of  the 
way  and  stay  till  dinner  time  : — Held,  that  it 
was  for  the  jury  to  consider,  whether  he  ab- 
sented himself  to  delay  the  creditor  ;  and  this 
evidence  warranted  their  conclusion  that  he  did 
not.  Vincent  v.  Prater^  4  Taunt.  603  ;  2  Rose, 
275. 

Where  a  trader  went  to  his  neighbour,  and 
told  him  that  he  expected  to  be  arrested,  and 
while  he  remained  there,  was  informed  that  a 
sheriff's  officer  was  going  towards  his  house, 
upon  which  he  concealed  himself  in  the  back 
room,  and  desired  his  neighbour  to  watch  ; 
and  when  told  that  the  officer  had  gone  past 
his  house,  and  had  left  the  street,  immediately 
returned  home  : — Held,  that  this  was  an  act  of 
bankruptcy,  within  the  words  **  otherwise  ab- 
senting himself  to  the  intent  to  delay  creditors," 
although  it  appeared  not  only  that  no  creditor 
was  delayed,  but  that  none  could  possibly  be  de- 
layed. CJienoweth  v.  Hay,  1  M.  &  S.  676  ;  &  T., 
nom.  CJienoweth  v.  Hayley,  2  Rose,  137. 

Where  a  trader,  at  the  suggestion  of  his  attor- 
ney, called  a  meeting  of  his  creditors,  to  be  held 
at  a  given  time  and  place,  and  on  the  morning 
of  that  day  w^ent  to  the  attorney's  office,  and  in- 
quired of  him  whether  he  could  safely  attend 
the  meeting  without  being  arrested  for  debt  ; 
the  attorney  having  advised  him  to  remain  at 
the  office  until  it  was  ascertained  whether  the 
creditors  would  engia^e  to  give  him  a  safe  con- 
duct ;  the  trader  remained  at  the  office  accord- 
ingly for  upwards  of  two  hours,  to  avoid  being 
arrested  by  some  .or  one  of  his.  creditois,  until 
after  the  attorney  had  attended  at  and  returned 
from  the.  meeting  : — Held,  that  he  had  com- 
mitted an  act  of  bankruptcy  on  that  occasion. 
Bramwdl  v.  LiwaSy  4  D.  &  R.  367  ;  2  B.  &  C. 
745. 

Where  a  trader,  upon  being  arrested,  escaped 
from  the  officer,  and  fled  into  the  house  of 
another,  and  was  pursued  by  the  officer,  and  in- 
quired for  at  the  house,  but  was  denied,  and  the 
door  kept  fast,  and,  whilst  he  remained  tlitt«, 
declared  that  he  did  it  for  fear  of  other  credi- 
tors ;  and  when  it  was  dark  returned  home  to 
his  own  house,  and  gave  directions  to  deny  him  to 
any  one  who  callol,  and  continued  nearly  a 
month  in  his  bedchamber  : — Held,  that  tl^  con- 
stitnted  an  act  of  bankmptcy,  under  the  words 
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"  otherwise    absenting   himaell "     Bayley   r, 
Shofield,  1  M.  &  S.  338  ;  2  Rose,  100. 

A  trader  abstaining  from  going  to  a  particular 
place  through  the  apprehension  of  process  (whether 
such  apprehension  is  well-founded  or  not),  there- 
by absents  himself  with  intent  to  delaj  his 
creditors,  and  commits  an  act  of  bankruptcy. 
BobwH  y.  Rolls,  2  M.  k  Scott,  786  ;  9  Bing.  648. 


Closing    Doors    and    Windows.]  —  If 


bankers  dose  the  doors  and  windows  of  the 
bank,  it  seems  to  be  an  act  of  bankruptcy  bj 
absenting.  Cumming  y.  Bailey,  6  Bing.  363  ;  4 
M.  &  P.  36. 

Bemaining  Absent.] — One  of  three  part- 
ners, bankers,  left  his  house  at  Bath,  and  went  to 
London  to  raise  funds  ;  and  having  failed  in  his 
efforts  to  do  so,  he  remained  there  three  days  : — 
Held,  that  the  jury  were  warranted  in  finding 
that  he  absented  himself  with  an  intent  to  delay 
his  creditors.    lb. 

Where  a  trader  at  B.  left  her  dwelling-house 
and  went  to  London,  for  the  purpose  of  persuad- 
ing a  creditor  to  withdraw  his  execution,  and 
left  word  of  the  place  to  which  she  had  gone, 
but,  failing  to  procure  the  withdrawing  of  the 
execution,  did  not  return  to  her  dwelling-house  : 
— Held,  that  this  was  no  act  of  bankruptcy. 
Aldridge  v.  Ireland,  3  Dougl.  397  ;  1  Taunt. 
273,  n. 


Breaking  an  Appointment] — ^The  mere 


failure  to  keep  an  appointment  made  with  a 
creditor  is  not  an  act  of  bankruptcy.  Key  v. 
SJutw,  1  M.  &  Scott,  462  ;  8  Bing.  320  ;  S,  -P., 
Toleman  v.  Jones,  9  Moore,  24  ;  S.  C,  nom. 
Tucker  v.  Jones,  2  Bing.  2  ;  Lees  v.  Marten,  1  M, 
&  Rob.  210. 

Where  a  man,  in  the  habit  of  attending  the 
Boyal  Exchange,  broke  an  appointment  he  had 
made  with  a  creditor  to  meet  him  there  ;  or 
(being  the  proprietor  of  a  theatre)  retired  behind 
the  scenes  to  avoid  a  sherifTs  officer,  at  the  same 
time  giving  orders  to  be  denied  to  him  : — Held, 
that  each  of  these  was  an  act  of  bankruptcy. 
Otmmingham  v.  Laing,  2  Marsh.  236  ;  6  Taunt. 
&32  :  2  Bose,  472. 

Where  a  debtor,  upon  applications  made  to 
him  by  creditors  for  payment  of  their  debts, 
made  appointments  with  them  to  meet  him  at 
specified  times  and  places  with  reference  to  a 
settlement  of  their  demands,  but  failed  to  keep 
such  appointments  : — Held,  that  the  failures  to 
keep  the  appointments  constituted  acts  of  bank- 
ruptcy, although  the  places  at  which  the  appoint- 
ments were  made  were  not  his  usual  places  of 
bnainess.     Russell  v.  Bell,  10  M.  &;  W.  340. 

A  trader  made  an  appointment  with  his  credi- 
tor* to  call  at  the  creditor's  house  on  a  particular 
day  to  make  arrangements  for  taking  up  the 
trader's  acceptance,  falling  due  on  that  day  ;  the 
trader  failed  to  keep  the  appointment,  and  did 
not  pay  any  money  on  account  of  the  bill  : — 
Held,  the  not  keeping  the  appointment  was  an  act 
of  bankruptcy.  O'Xeill,  In  re,  9  Ir.  Ch.  Rep.  279. 

The  mere  fact  that  a  trader  has  failed  to  keep 
a  promise  which  he  has  made  to  a  creditor,  that 
he  will  call  at  a  specified  time  and  pay  him  his 
debt,  is  not  sufficient  evidence  of  an  absenting 
himself  with  intent  to  defeat  or  delay  his  credi- 
tors. Meyer,  Ike  parte,  JStephany,  In  re,  7  L.  B., 
Cb.  188 ;  41  L.  J;,  Bk.  33  ;  26  L.  T.  733  ;  20  W. 
B.  173. 


A  debtor  promised  to  call  at  an  appointed 
time  on  a  creditor  and  pay  the  debt.  Having 
failed  to  procure  the  money  he  did  not  call  ;  but 
he  was  to  be  found  at  his  own  place  of  business  : 
— Held,  that  the  failure  to  keep  the  appointment 
did  not  constitute  an  absenting  himself  with 
intent  to  defeat  or  delay  the  creditor,  and  that 
no  act  of  bankruptcy  had  been  committed.    Ih, 


Absenee  on  Bnsinets.] — ^A  trader  absented 

himself  for  three  or  four-  days  from  his  place  of 
business,  and  in  his  absence  a  bill  of  exchange 
was  presented  for  payment  and  was  dishonoured  ; 
and  application  was  also  made  for  payment  of 
other  bills.  The  trader  was  adjudicated  bank- 
rupt, the  act  of  bankruptcy  being  this  absence 
with  intent  to  delay  his  creditors.  A  commis- 
sioner in  the  country  annulled  the  bankruptcy, 
the  bankrupt  swearing  that  his  absence  was  occa- 
sioned by  an  attempt  of  his  to  get  up  evidence 
of  perjury  against  one  of  his  workmen,  and  to 
obtain  pecuniary  assistance.  Pending  this  dis- 
pute as  to  the  adjudication,  the  trader  signed  a 
declaration  of  insolvency.  On  appeal,  the  deci- 
sion of  the  commissioner  was  affirmed,  on  the 
ground  that  there  was  not  sufficient  evidence  to 
support  the  adjudication ;  but  the  court  refused 
to  allow  the  trader  his  costs,  as  his  declaration 
of  insolvency  while  applying  to  annul  an  adjudi- 
cation was  inconsistent  with  an  honest  desire  for 
the  equal  distribution  of  his  assets.  Barney,  Ex 
parte,  32  L.  J.,  Bk.  41 ;  7  L.  T.  488. 

Two  traders  in  partnership  left  their  shop,  and 
told  their  shopman  that  they  were  going  out  to 
endeavour  to  get  some  bills  of  exchange  dis- 
counted, and  directed  him  to  say  that  they  were 
not  in  the  way,  or  to  make  some  excuse  for  them 
in  case  a  creditor  should  call.  On  that  and  the 
following  day  a  creditor  called,  when  they  were 
both  at  home,  and  desired  to  see  either  one  or 
the  other  of  them;  when  the  shopman  denied 
them  without  being  authorized  by  them  so  to 
do : — Held,  that  the  jury  were  warranted  in  con- 
cluding that  they  absented  themselves  with  an 
intent  to  delay  their  creditors.  Capper  v.  Dc' 
sanges,  3  Moore,  4  ;  S,  C,  nom.  Duffle  v.  Dssanges 
8  Taunt.  671. 


Evidenoe  as  to  Beaton  for  Absenting.] — 

A  petition  for  adjudication  against  two  partners 
alleged,  as  the  act  of  bankruptcy,  that  tney  had 
absented  themselves  with  intent  to  defeat  or 
delay  their  creditors.  This  petition  was  directed 
to  be  heard  forthwith.  One  had  gone  away  only 
to  take  his  wife  and  children  to  Paris,  and  re- 
turned immediately.  He  appeared  when  the 
petition  was  heard,  admitted  insolvency,  but 
opposed  the  adjudication,  stating  that  he  wished 
to  present  a  petition  for  liquidation,  and  he  ten- 
dered evidence ;  but  the  registrar,  on  learning 
that  it  only  related  to  the  circumstances  of  his 
going  abroad,  disregarded  it  as  imlnaterial,  and 
adjudged  the  partners  bankrupts : — Held,  that 
this  order  could  not  be  sustained,  for  that  the 
65th  rule  of  the  Bankruptcy  Rules,  1870,  only 
applies  where  the  debtor  is  keeping  out  of  the 
way  so  that  the  ordinary  course  of  proceedings 
cannot  be  taken ;  and  that,  if  he  appears,  he  is 
entitled  to  insist  on  the  proceedings  being  con- 
ducted in  the  ordinary  course.  Lopez,  Ex  parte, 
Brelaz,  In  re,  6  L.  R.,  Ch.  894 ;  25  L.  T.  403 ; 
19  W.  R.  1106. 
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.] — Where  the  order  to  be  denied  is  on  one 
lay.  and  the  denial  on  another,  the  act  of  bank* 
^ipccy  is  on  the  latter  day.  Hawie*  ▼.  Sands, 
i  Dougl.  429. 

Denial  by  ahnttiBg  np  Doon.1 — An  act  of 

bankruptcy  by  beginning  to  keep  noose,  may  be 
by  closing  the  doora,  without  change  of  place  or 
denial  to  creditors.  Cutnming  t.  JSailry,  6  Bing. 
363 ;  4  M.  &  P.  36. 

If  bankers  close  the  doors  and  windows  of  the 
bank,  and  their  customers  cannot  obtain  admb- 
sion,  and  the  jury  find  that  they  are  so  closed  as 
to  exclude  the  customers,  and  the  bankers  remain 
within,  it  is  an  act  of  bankruptcy  by  beginning 
to  keep  house.    lb. 

By  Partnen.] — Where  one  of  several  partners 
in  a  bank,  who  resided  at  the  place  of  business, 
and  was  the  only  partner  who  transacted  the 
business  (the  others  residing  at  a  distance),  shut 
up  the  banking-house,  and  absented  himself  from 
it  and  stopped  payment : — Held,  that  this  was 
not  evidence  of  a  joint  act  of  bankruptcy  by  ail 
three.  Mills  v.  Bennett^  2  M.  &  S.  556  ;  2  Rose, 
269. 

Denial  at  nnseaeonable  Times.]— It  is  not  an 
act  of  bankruptcy  for  a  debtor  to  cause  himself 
to  be  denied  to  a  creditor  calling  by  the  debtor's 
appointment  for  payment  on  a  Sunday.  PretUm, 
Kx  parte,  2  Rose,  21  ;  2  Ves.  &  B,  311. 

So,  a  denial,  at  a  late  hour,  after  retirement  to 
rest,  is  not  an  act  of  bankruptcv.  Hughes  v. 
Gilman,  10  Moore,  480 ;  2  C.  &  P.' 32. 

If  a  trader  is  denied  to  a  clerk  of  a  creditor,  at 
his  shop,  it  appearing  by  the  evidence  that  the 
shop  was  shut  up  for  the  evening,  but  at  an 
earlier  hour  than  usual ;  it  is  proper  to  be  left  to 
the  jury  to  say,  whether  the  bankrupt  had  him- 
self denied,  to  delay  his  creditor  ;  or  whether  it 
WAS  because  the  clerk  called  at  an  unseasonable 
hour.    Ih. 

At  what  Plaee.l — A  creditor  has  a  right  to  call 
upon  his  debtor  lor  money  due  to  him,  at  the 
lodgings  of  the  latter,  or  any  other  place  where 
he  knows  he  may  be  found,  although  it  is  not  his 
place  of  business ;  and  a  denial  to  a  creditor 
there  is  equally  an  act  of  bankruptcy,  as  though 
he  were  denied  at  his  place  of  business.  Park  v. 
Prosser,  1  C.  &  P.  176. 

Although  the  debtor  is  always  accessible  at  his 
place  of  business  in  London.    lb. 

Where  a  country  trader  was  in  the  habit  of 
coming  up  occasionally  to  London,  and  staying 
a  day  or  two  at  a  friend's  house,  where  he  wrote 
his  letters,  and  used  to  order  goods  to  be  sent 
to  him  there ;  a  creditor  of  his  lived  in  the 
same  street ;  he  told  his  friend  not  to  inform  the 
creditor  that  he  was  in  town,  because  the  latter 
would  be  asking  him  for  his  money ;  and  shortly 
afterwards  the  creditor  called  at  the  house  upon 
business,  whereupon  the  bankrupt  went  into  a 
back  warehouse  for  ten  minutes  or  a  quarter  of 
an  hour,  to  avoid  seeing  him  : — Held,  that  this 
was  a  beginning  to  keep  house.  Curieis  v. 
Willes,  4  D.  &  B.  224  ;  R.  &  M.  58 ;  1  C.  &;  P. 
211. 

To  what  Creditor.  ]-~The  denial  should  be  to 
a  creditor ;  but  a  denial  to  seveial  persons,  who 
a  witness  proved  had  called  frequently,  and 
who  he  beUeved  were  creditors,  but  ooold  not 
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in  fact  saj  whether  thej  were  or  not,  is  evideDce 
to  go  to  the  juiy.    Jamesony,  Earner^  1  Esp.  381. 

A  denial  to  a  collector  of  qneen*8  taxes  is  an 
act  of  bankruptcy  ,*  as  a  denial  to  him  is  eqaiVa- 
lent  to  a  denial  to  any  other  creditor.  Sanderson 
V.  LaforeH,  1  C.  &  P.  46  ;  5,  P.,  Jeffi  v.  Smith, 
2  Taunt.  401  ;  1  Rose,  117. 

8o,  a  denial  to  the  collector  of  church  and 
highway  rates,  who  called  for  assessments  due 
from  him,  after  he  had  given  a  general  order  to 
his  wife  to  be  denied  to  all  comers,  is  an  act  of 
bankruptcy.  Lloyd  v.  Ueathcote,  5  Moore,  129  ; 
2  B.  &  B.  388. 

It  has  been  held  not  to  be  an  act  of  bankruptcy 
in  a  trader  who  denies  himself,  when  at  home, 
to  a  creditor  who  merely  demands  payment  of  a 
debt,  but  docs  not  ask  to  see  him  personally. 
Dudley  t.  VaugJiaUy  I  Camp.  271  ;  9  East,  491. 

The  denial  to  a  creditor  who  called,  not  for 
money,  but  to  buy  goods,  meaning  to  take  his 
debt  out  in  that  way,  is  an  act  of  bankruptcy. 
Harrh,  Ex  parte,  2  Rose,  67. 

A  denial  to  a  clerk  of  a  creditor,  who  only  asks 
to  see  the  debtor,  but  does  not  ask  for  money,  is 
an  act  of  bankruptcy,  if  in  fact  the  clerk  did,  to 
the  knowledge  of  the  debtor,  call  for  money. 
ffughet  V.  Oilman,  10  Moore,  480  ;  2  C.  &  P.  32. 

If  a  trader  denies  himself  to  a  person,  who 
desires  that  he  may  be  told  that  a  certain  bill  of 
exchange,  mentioning  the  particulars  of  it,  is 
dishonoured,  and  that  he  wishes  to  see  him  in 
consequence,  such  denial  is  an  act  of  bankruptcy, 
without  further  proof  of  the  party's  being  a 
creditor,  if  the  jury  belicTe  that  the  bankrupt  so 
considered  him.  Bleashy  v.  CroMlet/y  3  Bing. 
430 ;  2  C.  &  P.  213. 

So  is  a  denial  to  a  servant,  calling  for  a  debt 
by  the  direction  of  the  acknowledged  agent  of 
the  creditor,  and  by  the  appointment  of  the 
debtor.    Bam/ord,  Ex  parte,  15  Ves.  449. 

A  trader  bought  goods  to  be  paid  for  by  bill. 
A  few  days  after  the  goods  had  been  delivered 
the  seller  called  and  demanded  a  return  of  his 
goods,  and  at  the  same  time  threatened  to  have 
the  trader  arrested  for  swindling  in  taking  in  the 
goods  when  he  knew  he  was  in  insolvent  circum- 
stances. He  requested  to  see  the  trader,  who 
refused  to  see  him : — Held,  not  sufficient  to  raise 
a  presumption  of  a  beginning  to  keep  house  with 
intent  to  delay  a  creditor,  so  as  to  constitute  an 
act  of  bankruptcy.  Clements  v.  M^Kihhen,  2  H. 
k  N.  62. 


e.  Lying*  in  Prison  or  Escaping  therefrom. 

Before  6  Oeo.  4,  e.  16.] — The  lying  in  prison 
under  21  Jac.  1,  c.  19,  s.  2,  meant  two  months  of 
actual  uninterrupted  imprisonment.  Barnard 
T.  Palmer,  1  Camp.  509. 

Where  a  person  lay  in  prison  two  months  for 
debt,  subsequently  to  a  criminal  process  which 
had  been  discharged: — Held,  that  this  consti- 
tuted an  act  of  bankruptcy,  though  it  did  not 
appear  that  he  had  personal  notice  of  his  dis- 
charge. Bex  Y.  Page,  3  Moore,  656 ;  1  6.  &  B. 
308 ;  7  Price,  616. 

Where  a  person  was  arrested,  but  on  account 
of  illness  was  permitted  to  remain  a  few  days  in 
his  own  house,  in  the  custody  of  the  officer's  fol- 
lower, who  was  not  named  in  the  warrant,  but 
who  kept  the  key  of  the  house  in  his  possession, 
and  he  was  then  removed  to  gaol,  where  he  con- 
tmued  for  the  remainder  of  two  months: — Held, 
that  tfaia  wm  a  legal  imprisonment^  so  as  to  con- 


stitute an  act  of  bankruptcy.  Stevenfi  v.  Jackson, 
1  Marsh.  469 ;  6  Taunt.  *106 ;  4  Camp.  164 ;  2 
Rose,  285. 

For  what  Debt] — A  penalty  due  to  the  crown 
was  a  debt  within  the  21  Jac.  1,  c.  19,  s.  2 ;  and, 
therefore,  where  a  trader  lay  in  prison  more 
than  two  months,  being  unable  to  pay  Exchequer 
penalties  for  smuggling:,  he  committed  an  act  of 
bankruptcy.     Cohb  v.  Symond*,  5  B.  Jc  A.  516. 

When  Aet  of  Bankruptcy  complete.] — The  act 
of  bankruptcy,  by  lying  in  prison  twenty-one 
days,  did  not  relate  to  the  first  day  of  imprison- 
ment, under  the  6  Geo.  4,  c.  16,  s.  5,  but  only  to 
the  last  of  them.  Moser  v.  KevcmaTi,  6  Bing. 
666;  4  M.  &  P.  333 ;  S,  P.,  lliggim  v.  .WAdaw, 
3  Y.  &  J.  1 ;  Tucker  v.  Barrow,  3  C.  &  P.  85 ; 
M.  &  M.  137. 

Where  a  trader  was  arrested  on  the  20th  of 
March,  committed  to  prison  on  the  21st  of  April, 
and  discharged  from  prison  on  the  2Gth  of  May : 
— Held,  that  an  adjudication  of  bankruptcy 
against  him  upon  a  petition  filed  on  the  20th  of 
May  in  the  following  year  could  not  be  supported, 
such  lying  in  prison  not  having  been  an  act  of 
bankruptcy  Mithin  twelve  months  previously  to 
the  filing  of  the  petition,  within  12  &  13  Vict.  c. 
106,  s.  69.  Wallace  v.  Blackwell,  3  Drew.  538 ; 
25  L.  J.,  Ch.  644  ;  2  Jur.,  N.  8.  656. 

Imprisonment  under  Ga.  sa.  and  Warrant.] — A 
trader  was  taken  in  execution  under  a  ca.  sa., 
and  whilst  in  the  custody  of  the  sherifTs  officer 
was  taken  under  warrant  on  a  charge  of  felony. 
He  remained  in  the  county  gaol  under  the  ca.  sa. 
and  warrant  for  more  than  "twenty-one  days : — 
Held,  that  this  was  a  sufficient  lying  in  prison  to 
constitute  an  act  of  bankruptcy.  Crahb,  Ex 
parte,  8  De  G.,  Mac.  &  Q.  277 ;  25  L.  J.,  Bk.  45  ; 
2  Jur.,  N.  S.  628. 


3.  Acts  of  Bankbuptot  relating  to  the 
Pbopertt  of  the  Debtor. 

a.  Generally. 

Under  6  Geo.  4,  c.  16,  similar  to  19  ft  18  Vict, 
c.  106.] — The  words  "  either  within  this  realm 
or  elsewhere "  were  inserted,  because  under  21 
Jac.  1,  c.  19,  a  person  resident  in  India,  and 
trading  there,  drawing  bills  upon  England  for 
the  vaiue  of  other  bills  sent  thither,  did  not 
commit  an  act  of  bankruptcy  by  assigning,  while 
resident  in  India,  all  his  effects  in  trust  for 
creditors.     InglU  v.  Grant,  5  T.  R.  530. 

The  word  "  fraudulent "  applies  to  each  of  the 
words  "  gift,"  "  delivery,"  and  "  transfer."  Cook 
V.  Caldecott,  4  C.  &  P.  316 ;  M.  &  M.  522. 

The  word  *•  delivery"  is  of  very  general  sig- 
nification ;  but,  being  connected  with  the  words 
"  gift  or  transfer,"  it  seems  that,  in  interpreta- 
tion, it  must  be  confined  to  transactions  of  the 
same  nature.  Cotton  v.  James,  M.  &  M.  273 ;  3 
C.  &  P.  505. 

Property  or  Interest  mnst  pass.] — A  delivery 
of  goods  to  be  an  act  of  bankruptcy  within  12  & 
13  Vict.  c.  106,  8.  67,  must  pass,  or  purport  to 
pass,  some  property  or  interest  in  the  goods. 
liitt  ▼.  Beeston,  4  L.  R.,  Ex.  169;  38  L.  J.,  Ex. 
89;  20  L.  T.  371 ;  17  W.  R.  620. 

Deed  BOt  Void  agaiast  fliturs  Orediton.]'A 
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deed  for  the  tiansfer  of  a  trader^s  property  is 
not  void  as  against  future  croditorB,  although 
the  execution  of  it  is  an  act  of  bankruptcy. 
Oswald  Y,  Thompson,  2  Ex.  215;  17  L.  J.,  Ex. 
234. 

Deed  must  b«  read  as  a  whole.] — Upon  the 
question  whether  the  execution  of  a  deed  is  an 
act  of  bankruptcy,  one  part  of  it  cannot  be 
separated  from  the  rest.  Snowball,  Ex  parte, 
Douglan,  In  re,  7  L.  R.,  Ch.  534 ;  41  L.  J.,  Bk.  49 ; 
26  L.  T.  894  ;  20  W.  R.  786. 

» 

Partners.] — If  one  only  of  several  partners 
executes  a  deed,  which  on  the  face  of  it  purports 
to  convey  for  himself  and  the  other  partners  all 
their  personal  property,  the  deed  operates  to 
convey  the  share  of  that  one,  and  where  one  of 
two  partners  executed  such  an  assignment  of  the 
partnership  property  before,  and  the  other  did 
not  execute  it  until  after  a  fiat  in  bankruptcy 
had  issued : — Held,  in  the  absence  of  anything 
to  shew  that  the  deed  was  delivered  as  an 
escrow,  that  the  former  had  committed  an  act 
of  bankruptcy.  Bowker  v.  Burdekin,  11  M.  & 
W.  128 ;  12  L.  J.,  Ex.  329. 

An  assignment  by  one  of  two  insolvent  part- 
ners of  all  his  interest  in  the'  partnership  assets 
to  the  other,  in  consideration  of  a  covenant  by 
the  latter  to  pay  all  the  partnership  debts,  is  an 
act  of  bankruptcy,  and  is  fraudulent  and  void  as 
against  their  ]oint  creditors.  Mayou,  Ex  parte , 
1 1  Jur.,  N.  8.  433 ;  12  L.  T.  254 ;  13  W.  R.  629— 
C.  A. 

Where  one  partner  makes  a  fraudulent  grant 
by  deed  to  another  partner,  it  is  an  act  of  bank- 
ruptcy in  the  former,  but  not  in  the  latter. 
Whitwell  V.  Thompsany  1  Esp.  68. 

Power  to  sell  Debtor's  Ooods.]— McF.,  shortly 
before  being  made  a  bankrupt,  being  indebted 
to  the  defendant,  gave  him  a  bill  for  die  amount 
and  the  power  of  selling,  in  case  the  bill  was  not 
met  at  the  end  of  seven  days,  certain  brandies 
which  comprised  all  MoF.*s  property  and  which 
had  been  previously  landed  by  the  defendant 
and  warehoused  in  his  name  and  at  his  expense. 
This  item  was  included  in  the  bill : — Held,  that 
the  transaction  was  not  an  act  of  bankruptcy, 
not  being  "  a  conveyance,  gift,  transfer,  or  de- 
livery" within  the  Bankruptcy  Act,  1869,  s.  6, 
sub-s.  2.  Philps  V.  Hormtedt,  1  Ex.  D.  62. 
Affirming,  8  L.  R.,  Ex.  26 ;  42  L.  J.,  Ex.  12 ;  21 
W.  R.  174.  But  see  Cooper,  Ex  parte,  Batim,  In 
re,  10  Ch.  D.  313 ;  48  L.  J.,  Bk.  64 ;  39  L.  T. 
523 ;  27  W.  R.  299— C.  A. 

Family  Settlement!.]— A  solicitor  and  money 
scrivener,  being  in  insolvent  circumstances, 
upon' his  marriage  with  a  woman  with  whom 
he  had  for  seven  years  previously  cohabited, 
by  a  deed  of  settlement  and  articles  of  agree- 
ment executed  prior  to  the  marriage,  conveyed 
ai^d  assigned  his  real  and  personal  estate  to 
trustees,  for  his  wife,  with  a  joint  power  of 
appointment  among  the  children  of  the  marriage 
(mcluding  an  illegitimate  daughter),  but  re- 
serving no  interest  to  himself ;  immediately 
after  the  marriage  the  power  was  exercised  in 
&Tour  of  the  illegitimate  daughter.  The  pro- 
perty remained  under  the  control  of  the  husband ; 
and,  within  two  months  after,  the  maniage^  a 
fiat  issued  against  him  : — Held,  that  the  settle- 
B&enf  .wa^  iteelf  ftn  act  of  l>dnkmptcyj  and  void 


as  against  the  assignees.     Colomhine  v.  PenkaJl, 
I  Sm.  &  a.  228. 

Sale  of  Ooode.] — ^A  fair  and  bon&  fide  sale  of 
tne  whole  of  a  trader's  property  is  not  of  itself 
an  act  of  bankruptcy.  Rose  ▼.  Haycock,  3  N. 
&  M.  645  ;  1  A.  ^  E.  460. 

A  party  who  impeaches  the  sale  of  the  whole 
of  a  bankrupt's  property  must  shew  some  facts 
from  which  fraud  may  be  inferred.    Ih. 

A  sale  by  a  trader  of  his  goods  at  prices  con- 
siderably below  their  marketable  value,  is  not  of 
itself  a  rraudulent  transfer.  Lee  v.  Hart,  1 1  Ex. 
880 ;  26  L.  J.,  Ex.  135 ;  2  Jur.,  N.  S.  30&— Ex. 
Ch. 

To  render  the  transaction  fraudulent,  the  seller 
must  have  intended  by  such  sale  to  defeat  or 
delay  his  creditors,  and  the  purchaser  must  have 
had  reason  to  know  that  such  was  the  object  of 
the  seller,    ift. 

If  a  trader  raises  money  by  selling  his  goods 
at  an  under  value  (not  for  the  purpose  of  carry- 
ing on  his  business,  but  in  contemplation  of 
stopping  payment,  and  for  the  purpose  of  cheat- 
ing his  creditors),  to  one  who  has  notice,  either 
by  express  information,  or  from  the  nature  of 
the  transaction  that  he  is  selling  his  goods,  not 
in  order  to  carrj'  on  his  business,  but  with  a 
fraudulent  intention,  the  sale  is  an  act  of  bank- 
ruptcy, and  void,  and  the  assignees  may  recover 
the  goods  from  the  purchaser.  Froser  v.  Levy, 
6  H.  &  K  16. 

A  sale  of  the  whole  of  a  trader's  stock-in-trade, 
with  an  intention  to  abscond  with  the  money 
and  cheat  his  creditors,  to  a  bon&  fide  purchaser, 
who  is  ignorant  of  the  trader's  design,  is  not  an 
act  of  bankruptcy.  Baxter  v.  Pritchard,  3  N, 
&  M.  638 ;  1  A.  &  E.  466. 

A  sale  by  a  trader  in  insolvent  circumstances, 
and  on  the  eve  of  bankruptcy,  of  his  stock-in- 
trade  and  the  bulk  of  his  property  to  one  of  his 
creditors,  the  consideration  being  in  part  an  old 
debt,  is  not  p)er  se  an  act  of  bankruptcy,  though 
the  effect  is  to  stop  the  trading.  Bell  v.  Simp- 
son, 2  H.  &  N.  410 ;  26  L.  J.,  Ex.  363. 

A  creditor,  who  had  recovered  judgment 
against  a  trader  for  a  sum  exceeding  507., 
issued  execution,  and  the  sheriff  seized  six  horses 
belonging  to  the  debtor.  It  was  afterwards 
agreed  between  the  creditor  (who  knew  that  the 
debtor  was  insolvent)  and  the  debtor,  that  the 
sheriff  should  withdraw,  and  that  the  debtor 
should  sell  the  horses  to  the  creditor  for  a  sum 
just  large  enough  to  cover  the  debt  and  the 
amount  of  the  sheriff's  charges,  the  debtor  con- 
tinuing in  possession  of  the  horses  and  paying  so 
much  a  day  for  the  use  of  them : — Held,  that 
this  transaction  was  a  fraudulent  transfer  of  a 
part  of  the  debtor's  property,  within  the  Bank- 
ruptcy A(*,  1869,  s.  6,  sub-s.  2.  Pearson^  Ex 
parte,  Mortimer,  In  re,  8  L.  R.,  Ch.  667 ;  42  L. 
J.,  Bk.  44 ;  28  L.  T.  796 ;  21  W.  R.  688. 

Voluntary  Preference  of  Creditor.] — ^A  volan- 
tary  preference  of  a  creditor,  thougn  it  can  be 
set  aside  as  a  fraud  on  the  bankruptcy  law,  is 
not  an  act  of  bankruptcv.  Stubbins,  Ex  parte, 
Wilkinson,  In  re,  17  Ch.  D.  58;  50  L.  J.,  Cb. 
647 ;  44  L.  T.  877  ;  29  W.  R.  653— C.  A. 


b.  Fraudtilent  Surrender  of  OopyhoUU. 

This  was  not,  under  1  Jac.  1 ,  c.  15,  s.  2,  an  act  of 
bankruptcy,  because  it  vras  said  it  could  not  be 
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done  with  intent  to  defeat  or  delay  creditors,  as 
they  could  not  have  execution  of  copyhold  lands. 
CocJuhet,  Ex  parte,  3  Bro.  C.  0.  502. 

o.  Fraudolent  Execution. 

Snffbring  Judgment  by  Be&olt.] — ^A  person, 
by  suffering  judgment  to  go  by  default,  does  not 
procure  his  goocls  to  be  taken  in  execution,  bo  as 
to  be  an  act  of  bankruptcy,  although  his  goods 
are  afterwards  taken  in  an  execution  sued  out 
upon  that  judgment.  Gibson  v.  King,  Car.  & 
11458. 

Act  not  Complete  nstil  Seinre.] — ^An  act  of 
bankruptcy,  by  procuring  the  party's  own  goods 
to  be  taken  in  execution,  is  not  committed  till 
the  actual  seizure.  Belcher  v.  Gummoto,  9  Q.  B. 
873  ;  16  L.  J.,  Q.  B.  155  ;  11  Jur.  286. 

BiIU  of  Ezehange.]— Under  6  Geo.  4,  c.  16,  s.  3, 
a  party  procuring  bills  of  exchange,  his  property, 
to  be  taken  in  execution  with  intent  to  aefeat 
creditors,  after  the  1  &  2  Vict.  c.  110,  s.  12,  com- 
mitted an  act  of  bankruptcy,  though  at  the  time 
.when  6  Geo.  4,  c.  16,  passed,  bills  of  exchange 
were  not  liable  to  be  taken  in  execution. 
Edwards  v.  Coaper,  11  Q.  B.  33. 

Judgment  for  Debt  aceming  Bne — Ezeontion 
levied  after  Aoemal  of  Debt.] — In  May,  1842,  a 
tenant  owed  arrears  of  rent,  and,  on  the  pressing 
application  of  his  landlord,  executed  a  warrant 
of  attorney  for  the  amount  of  those  arrears  and 
of  the  current  year's  rent,  upon  the  understanding 
that  judgment  was  to  be  entered  up  thereon,  and 
a  fi.  £a.  delivered  to  the  sheriff  ;  but  that  it  was 
not  to  be  executed  unless  other  writs  against  the 
tenant  came  to  the  sheriff's  handst,  In  October, 
1842,  application  was  made  to  the  tenant  for 
payment  of  the  rent,  he  being  expressly  informed 
that  another  year's  rent  had  become  due ;  and  on 
that  occasion  he  paid  a  sum  on  account,  and 
undertook  to  pay  the  remainder  before  the 
Christmas  following.  In  November,  1842,  other 
writs  against  the  tenant  having  come  to  the 
sheriff's  hands,  the  fi.  fa.  issued  on  the  judgment 
on  the  warrant  of  attorney  was  executed  : — Held, 
that  the  giving  of  the  warrant  of  attorney  under 
the  circumstances  was  not  an  act  of  bankruptcy 
by  the  tenant  as  a  procuring  of  his  goods  to  bB 
taken  in  execution.  Gore  v.  Lloyd,  12  M.  &  W. 
463 ;  13  L.  J.,  Ex.  366. 

Ezeentien  not  at  Initance  of  Debtor.  ] — ^A  trader 
owed  money  to  his  brother,  and  the  latter  issued 
a  fi.  fa.  and  took  the  whole  of  the  bankrupt's  pro- 
perty. A  commissioner  oonsidered  that  issuing 
the  execution  had  not  been  at  the  instance  of  the 
bankrupt,  and  fhat,  therefore,  there  had  been  no 
valid  act  of  bankruptcy  to  support  an  adjudica- 
tion under  12  &  13  Vict.  c.  106,  s.  67.  On  appeal 
the  court  refused  to  interfere  with  the  discretion 
of  the  commissioner.  Boyd,  Ex  parte,  31  L.  J., 
Bk.  6  ;  6  L.  T.  142— L.  J, 


d.  Qiyisg  Koneyor  Seourityto  Petitioning 

Oreditor. 

Aseignees  entitled  to  Beoover.J — ^The  defen- 
dants on  whose  petition  a  fiat  had  issued  received 
a  payment  from  the  bankrupt,  whereby  they  ob- 
tained more  in  the  pound  than  his  other  creditors. 


The  fiat  not  having  been  proceeded  in  was  an- 
nulled, and  another  fiat  issued  on  the  petition  of 
a  creditor  whose  debt  was  due  before  the  payment 
made  to  the  defendants  : — Held,  that  this  pay- 
ment was  an  act  of  bankruptcy  within  6  Geo.  4, 
c.  16,  s.  8,  in  which  the  last  fiat  was  sustainable, 
and  that  as  no  person  had  been  appointed  by  the 
commissioners  under  that  section  to  whom  the 
money  paid  was  to  be  returned  by  the  defendants, 
the  assignees  of  the  bankrupt  were  entitled  to 
recover  it.  Ellis  v.  Russell,  10  Q.  B.  952 ;  16 
L.  J.,  Q.  B.  428;  11  Jur.  821. 

Payment  made  without  Knowledge  or  Consent 
of  Debtor.] — An  adjudication  was  made  against 
a  trader  in  1861,  which  was  afterwards  annulled. 
Another  adjudication  was  made  in  1862.  The  act 
of  bankruptcy  on  which  the  second  adjudication 
was  founded  was  the  payment  of  1,100/.  to  the 
party  at  whose  instance  the  adjudication  of  1861 
was  made,  in  settlement  of  his  demand.  The 
commissioner  confirmed  the  adjudication  of  1862. 
On  appeal,  the  court  (having  called  for  other 
evidence  than  that  which  was  before  the  com- 
missioner) was  of  opinion  that  the  payment  of 
the  1,100/.  not  being  proved  to  have  been  made 
by  an  agent  on  behalf  or  with  the  knowledge  or 
assent  of  the  bankrupt,  was  not  a  compounding 
with  the  petitioning  creditor,  within  12  &  13 
Vict.  c.  106,  s.  71,  and  annulled  the  kdjudication. 
Scott  Russell,  In  re,  31  L.  J.,  Bk.  37 ;  6  L.  T. 
138— L.  J. 


e.  Aaeiffnmexrts  for  Benefit  of  Oreditore. 

Under  old  Law.] — A  deed,  whereby  a  trader 
conveys  all  his  property  in  trust  to  divide 
amongst  his  creditors,  is  an  act  of  bankruptcy. 
Bourne,  Ex  parte,  16  Ves.  149 ;  8,  P.,  Smithy  Ex 
parte,  1  Ves.  &  B.  518  ;  2  Rose,  63. 


Intent  presumed.] — So  it  is  an  act  of 


bankruptcy,  although,  in  so  doing,  he  did  not  in- 
tend to  defeat  or  delay  his  crcditors,  as  that 
being  the  necessary  consequence  of  the  assign- 
ment, he  must,  in  law,  be  taken  to  have  intended 
it.  Stewart  v.  Moody,  1  C.  M.  &  R.  777 ;  5  Tyr. 
493. 


Proviso  for  Avoidauoe.] — 8o,  though  the 


creditors  with  whom  such  deed  was  in  the  first 
instance  concerted,  afterwards,  and  when  it  was 
executed,  changed  their  purpose,  unknown  to 
the  bankrupt,  and  intended  to  set  it  up  as  an  act 
of  bankruptcy.  And  such  deed  is  operative, 
though  it  contains  a  proviso  to  be  void,  if  the 
trustees  think  fit.  Tappeitdcn  v.  Burgess,  4  East, 
230  ;  1  Smith,  33. 

Ezeouted  by  Trader  only.] — So,  an  as- 
signment by  a  trader  of  all  his  estate  and  effects, 
for  the  benefit  of  all  his  creditors,  executed  by 
the  trader,  but  not  executed  by  the  trustee  or  by 
any  creditor,  or  further  acted  on,  is  an  act  of 
bankruptcy.  Botcherhy  v.  Lancaster,  3  N.  &  M. 
383  ;  1  A.  &  E.  77. 


Deed,  whether  Void  for  all  Purposes.] — 


Proviso  in  a  lease  for  re-entry,  and  that  the  lease 

should  be  void  if  the  lessee  assigned  without 

license.    The  lessee  by  deed  assigned  all  his  pro- 

I  perty,  real  and  personal,  to  trustees,  for  the 

I  benefit  of  his  creditors,  and  was  afterwards  de- 
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'.    I   ^•.iukrupt: — H.-M.  that  the  deed   of 

■   .    \\a>  \\\  dc    t  Sankruptcj  and  void. 

.    ..  ;.    ./.*  \.  i'.  .t.  ;.  5  D.  i  R.  35  ;  5  B.  &  C. 

'  I  *^ri*.hvr.  1  vj2.  E.,  a  trader,  assigned  to  the 

.   ..    t    k*.  n.>  :iouseh«»id  furniture  and  effects 

.    .1   : 1 N  j  1 1 f  m iM.'<,  as  ;i  security  for  money  lent, 

\  ;«.'.vcr  :n  atiault  t)f  {layment  to  seize  and 

. ..   i,.  <^  v^ioii  of  the  pn»perty  thereby  assiprned, 

»:.     L"*.r  u'»  ^k1»»  chattels  and  effects  which 

ii   'v  hutiiJ  u\\  ihe  premises.     In  January. 

.  •.  K.  .ivxii:in.^.l  :ill  his  estate  and  effects  to  trus- 

.  -..i    no  Ix'iK'tit  of  his  creditors.    In  thefol- 

■  »  :.^   I'rbjvuirv  the  plaintiff  seized  the  goods 

'   1  .    a  ;lu>  pivmist's  of  £.,  and  in  March  a  fiat 

.  •    >.(  tu!  iiptoN  isi»ueil  against  E.,  the  act  of  bank- 

II  ,   I  \   Ikiiij;  the  assitjnment  of  his  estate  and 

I  ..» . .%  ii»  uu>iee«4.  In  an  action  by  the  plaintiff 
1.  .  n  I  I  he  iis>ii:nee8  for  selling  the  goods  so 
.  .rvl  K>  iheui : — Held,  that  though  the  assign - 

ui  111  1>N  K.  i>f  his  estate  and  effects  to  trustees 
w.*,.  Mjvl  as  at^aiust  creditors,  j-et  it  operated  to 
ua  1  It  I  to  the  assignees  the  property  not  in- 
» ;w.U\l  lu  the  assignment  to  the  plaintiff,  and  so 
i-  ii  aiiil  hii*  title,  which  would  otherwise  have 
I..    II  Nalul  by  the  seizure.     Carr  v.  Acramany 

II  \\K,  .Miti ;  25  L.  J.,  Ex.  DO. 


I" 

It 


ii 


Aiiiffnment  of  Bulk  of  Property.  ]~An 
I.  itiiuiti  of  the  principal  part  of  the  assignor's 
■I-  lis  iiiii.v  be  an  act  of  bankruptcy,  although 
I  1  ^K  \\W\\  by  the  aHsignor  spontaneously,  if  it 
i|>j»  .04  that  the  provisions  of  the  deed  must 
,  aiily  hiivtJ  the  effect  of  delaying  and  iX^- 
ii.iiiu^  hia  eruditorn.  Wewiley^  Ejt 'parte^Y  De 
t»  .1.  V  H.  27H  ;  32  L.  J.,  Bk.  23 ;  9  Jur.,  N.  S. 
..r.  .   /  L.  T.  5i8  ;  U  W.  R.  241. 

S\  bi  lu  biieh  an  assignment  was  made  to  trus- 
u  I  1  iiiui  of  whom  was  an  accountant  employed 
\t  lib  4  view  to  and  under  the  assignment,  upon 
iiiioi  out  of  the  proceeds  of  the  property  in  the 
111  u  |iiure  to  pay  all  costs,  charges  and  expenses 
ill. I,  III  to  l)ecome  due  to  the  assignor's  solicitor, 
•4 mi  tiui  pi'oftiHNional  charges  of  the  accountant 
(.( nil (-.«'.,  aiui  other  expenses,  and  subject  thereto 
l<i  (tiv  lilit  the  orocecds  rateably  among  the  credi- 
i..i.i  vviio  bbould  execute  the  deed,  and  the  deed 
tt.'.ihui  tlmt  the  assignor  was  not  prepared  to  pay 
loo  lii.btD  ill  full :— Held,  that  the  necessary  effect 
oi  ibis  ilecd  waH  to  defeat  and  delay  the  creditors, 
MU>(  tliul  it  was  an  act  of  bankruptcy.    lb, 

Siefltition  of  ABiigimioiit  to  be  nsed  in 
(imifi  «f  MeooMity.] — A  tiider,  being  pressed  by 
tt  |.iHlit:iiliii'  creditor,  who  hod  issued  a  fi.  fa. 
ii..iiii.a  liiri  goods,  under  which  the  sheriff  had 
u..i/.(.(l  evcf'uted  an  assignment  of  all  his  estate 
.iirl  i:iti:eJH  for  thc  benefit  of  his  creditors,  and, 
ji4  I  In:  preKciinc  of  the  party  to  whom  the  assign- 
in  mi  l  v\jw  made,  gave  it  to  his  attorney,  in  order 
I  lull  it'  might  l)e  used,  if  circumstances  should 
(I  uili:r  it  necessary,  as  an  act  of  bankruptcy  : — 
(ii  111,  tluit  the  deed  operated  as  a  valid  act  of 
b.uilkiuptcy.  Turner  v.  Hardc<Mtle,  11  C.  B., 
U   ri.  i\m  ;  31  L.  J.,  C.  P.  193. 

Pndar  04  ft  25  Vict.  c.  134.J— The  registration 
,,|  1 1  iMJ-deedrt  under  24  &  25  Vict.  c.  134.  ss.  192, 
I II 1  till  bou^'-b  in  practice  performed  by  the  same 
MJli  u  irt  ilibtinct  and  has  different  operations; 
lot'l  ti  b*  le,  for  the  want  of  the  papers  required 
I,,  III'.  i>\iU'.\%,  registration  under  the  former  sec- 
j  I  .11  bull  bi  (Jii  refused  by  the  officer,  and  the  ap- 
iilH-KUl  Imd  reifiHtcrod  the  deed  under  8. 194  : — 


Held,  that  the  registration  did  not  prevent  the 
deed,  which  was  an  assignment  of  all  the  debtor^s 
property,  from  being  an  act  of  bankruptcy. 
Mttrgan,  Ex  parte,  1  De  G.,  J.  &  8.  288. 

Asrignmont  of  Part  of  Property.] — ^A  convey- 
ance by  a  trader  of  part  of  his  property  for  the 
benefit  of  his  creditors,  is  not  an  act  of  bank- 
ruptcy, unless  executed  under  circumstances  of 
fraud ;  and  mere  conjecture  of  fraud,  arising 
from  extrinsic  circumstances,  will  not  be  sufli- 
cient  to  affect  the  title  under  such  conveyance. 
Cattell  V.  Corrall,  4  Y.  &  C.  228. 

A  conveyance  by  a  trader,  for  the  benefit  of  his 
creditors,  of  his  effects  at  a  certain  place  is  not 
an  act  of  bankruptcy,  unless  it  is  shewn  that  he 
had  'no  other  effects.  Chase  v.  Gohle,  3  Scott, 
N.  R.  245  ;  2  M.  &  G.  930. 

Eyidence — Unstamped  Deed.] — A  deed  of  a^i- 
signmeut  for  the  benefit  of  creditors,  not  regis- 
tered through  want  of  the  necessary  assents,  may 
be  used,  though  unstamped,  as  evidence  of  an 
act  of  bankruptcy.  Gouldwell,  In  re.  Squire, 
Ex  parte,  4  L.  R,  Ch.  47  ;  38  L.  J.,  Bk.  13  ; 
19  L.  T.  272  ;  17  W-.  R.  40 ;  overruling  Potter, 
Ex  parte,  3  De  G.,  J.  &  S.  240 ;  34  L.  J.,  Bk.  46 ; 
11  Jur.,  N.  S.  49 ;  11  L.  T.  435  ;  13  W.  R.  189. 

Partners — Separate  Creditors.] — Where  part- 
ners by  deed,  assigned  all  their  partnership 
effects  to  trustees  for  the  benefit  of  their  credi- 
tors, and  some  of  the  separate  creditors  of  one 
partner  did  not  assent  to  it,  the  assignment  was 
fraudulent  and  void,  and  an  act  of  bankruptcy. 
Echhardt  v.  WiUon,  8  T.  R.  140. 

A.  and  N.  being  in  partnership,  executed 
assignments  of  all  their  joiQt  estate  to  mortga- 
gees, and  afterwards  A.  assigned  all  his  separate 
estate  and  effects  whatsoever,  specifying  them  in 
detail,  and  *'  all  other  the  estate  and  effects  of 
him,"  A.,  unto  a  trustee  to  divide  the  proceeds 
arising  from  the  sale  amongst  such  of  his  sepa- 
rate creditors  as  should  within  one  month  become 
parties  to  and  execute  the  deed.  The  deed  was 
not  registered  under  the  Bills  of  Sale  Act,  1854. 
Upon  the  day  following  the  date*  of  the  last- 
mentioned  deed  a  petition  for  adjudication  was 
filed  against  A.  and  N.,  under  which  they  were 
subsequently  declared  bankrupts,  the  acts  of 
bankruptcy  relied  upon  having  been  committed 
two  or  three  days  before  the  date  of  the  last 
deed  : — Held,  that  the  last-mentioned  deed  was 
an  act  of  bankruptcy,  and  a  preference  of  sepa- 
rate creditors  over  the  general  body  of  creditors, 
and  that  the  trustee  imder  the  deed  was  not 
entitled  to  the  property  as  against  the  claims  of 
the  trustee  under  the  bankruptcy.  McLean,  Ex 
parte,  24  L.  T.  144. 

Separate  Estate.] — One  of  two  traders^ 

in  partnership,  conveyed  by  deed  his  separate 
estate  to  trustees  for  the  joint  creditors  of  both  ; 
the  joint  creditors  agreeing  that  the  traders 
should  continue  in  possession  of  their  stock,  and 
carry  on  business  w^ith  a  view  to  retrieve  them- 
selves ;  and  that  upon  their  paying  4«.  6^/.  in 
the  pound  by  instalments,  they  should  receive  a 
general  release  : — Held,  not  an  act  of  bankruptcy: 
— Held,  also,  that  it  was  properly  left  to  the 
jury  to  say,  whether  the  deed  was  executed  bona 
fide  to  enable  the  traders  to  retrieve  themselves, 
or  was  executed  with  intent  to  defraud  his  sepa- 
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rate  creditors.  Abbott  v.  Burbage^  2  Bing. 
N.  C.  444  ;  2  Scott,  656  ;  1  Hodges,  448. 

A  partnership  which  existed  between  A.  and  B. 
was  dissolved  by  mutual  consent.  A.,  being 
separately  possessed  of  freehold  and  leasehold 
estates,  after  the  dissolution  conveyed  them  to 
trustees  for  sale  or  mortgage,  and  empowered 
them  to  execute  such  conveyances  as  they  should 
think  fit,  for  the  purpose  of  converting  his  estates 
into  money;  in  order  to  enable  him  to  carry  on 
his  trade,  and  to  pay  his  creditors  their  debts  ; 
and  it  was  a^rreed,  that  such  conveyances  might 
be  made  and  executed  by  the  trustees  with  or 
without  the  concurrence  of  A.,  and  that  they 
should  be  seised  or  interested  in  the  money 
arising  from  such  sale  or  mortgage.  At  the 
time  this  deed  was  executed,  A.  had  stock  in 
trade,  and  other  personal  effects  to  a  considerable 
amount,  indei>endently  of  the  partnership  assets, 
which  were  not  sufficient  to  pay  the  partnership 
debts.  The  trustees  were  not  creditors  of  either 
A.  or  his  partner.  A.  and  his  partner  afterwards 
pave  C.  k,  Co.,  who  were  not  creditors  of  either, 
a  ix)wer  of  attorney  to  make  demands  of  every 
description,  to  examine  and  settle  all  the  ac- 
counts, together  with  other  powers  to  act  for 
them,  they  agreeing  to  ratify  whatever  should  be 
done  under  it.  A  deed  was  aftcr\\'ards  prepared 
by  A.  and  his  trustees,  for  the  pnr|K)se  of  con- 
veying all  his  freehold  and  leasehold  estates  pre- 
viously conveyed  to  D.  &  Co.  to  sell  or  mortgage, 
with  a  view  to  raise  180,000^.,  and  40,000/.  in 
negotiable  bills  of  exchange,  and  to  indemnify 
the  drawers  and  acceptors  ;  but  these  sums  were 
not  advanced,  nor  were  the  bills  drawn,  or  any 
other  act  done  under  the  latter  deed : — Held, 
that  neither  the  execution  of  the  first  conveyance 
to  his  trustees,  nor  the  power  of  attorney,  under 
these  circumstances,  constituted  an  act  of  bank- 
rnptcy  by  A.  Bernnj  v.  Dacis&n^  4  Moore,  126  ; 
1  B.  &  B.  408. 

So,  where  such  partners,  being  in  insolvent  cir- 
cumstances, stopped  payment  on  the  15th  of 
February,  1819,  and  dissolved  their  partnership 
on  that  day  :  and  A.  being  separately  possessed 
of  freehold  and  leasehold  estates,  conveyed  the 
whole  of  them' on  the  same  day,  by  indentures  of 
lease  and  release,  to  trustees  in  trust  for  sale  or 
mortgage,  for  the  purpose  of  converting  such 
estates  into  money,  it  being  convenient  to  A.  to 
raise  money  at  an  early  period  :  and  subsequently 
to  this  conveyance,  A.  and  B.  gave  a  power  of 
attorney  to  C5.  &  Co.  to  recover  all  debts  which 
should  be  due  to  them,  together  with  full  powers 
to  act  for  them  : — Held,  that  these  circumstances 
did  not  constitute  an  act  of  bankruptcy  by  A. 
Bernt-y  v.  Vyner,  4  Moore,  322  ;  1  B.  &  B.  482. 

The  separate  assignments  by  partners  of  their 
separate  estates  to  trustees  for  the  benefit  of 
their  creditors,  one  of  which  assignments  is 
registered  under  the  Bankruptcy  Act  of  1861, 
and  the  other  not,  do  not  operate  as  a  bankruptcy 
of  the  firm  so  as  to  bring  into  operation  the  pro- 
vision of  the  Bankruptcy  Act  of  1849,  s.  171,  as 
to  set-off  for  mutual  credits.  London,  Bombay 
and  Mtditerranean  Bank  v.  Narrawayy  15  Jj.  R., 
Eq.  93 ;  42  L.  J.,  Ch.  329 ;  27  L.  T.  572  ;  21 
W.  B.  318. 

t  Assifirnment  of  Debtor's  whole  Property. 

i.  To  Secure  an  Moisting  Debt, 

Oenerally.] — An  assignment  by  a  trader  of  all 
his  estate,  stock,  and  effects  to  one  creditor  is  in 

VOL,  I. 


itself  an  act  of  bankruptcy,  without  any  fraud 
on  the  part  of  the  trader.  Siebert  v.  Spooner,  1 
M.  &  W.  714  ;  2  Gale,  135. 

An  assignment  by  a  trader  in  insolvent  cir- 
cumstances of  all  his  stock  in  trade  to  one 
creditor,  is  an  act  of  bankruptcy.  Oriental 
Bank  Corporation  v.  Coleman,  3  Giff.  11  ;  30 
L.  J.,  Ch.  635  ;  4  L.  T.  9  ;  9  W.  R.  432. 

The  law  that  a  conveyance  of  a  man^s  whole 
property  to  secure  a  past  debt,  whether  he  is  a 
trader  or  a  non-trader,  is  an  act  of  bankruptcy, 
has  not  been  altered  by  the  Bankruptcy  Act, 
1869.  Wood,  In  re,  Luckes,  Ex  parte,  7  L.  R., 
Ch.  302 ;  41  L.  J.,  Bk.  21 ;  26  X.  T.  113 ;  20 
W.  R.  403. 

What  is  whole  Property.  J— Where  a  debtor, 
in  consideration  of  a  pre-existing  debt,  executes 
a  bill  of  sale  which  is  so  extensive  as  to  prevent 
him  from  carrying  on  his  trade,  and  is  calculated, 
to  his  knowledge,  to  defeat  and  delay  his  credi- 
tors, he  thereby  commits  an  act  of  bankruptcy, 
and  the  conveyance  is  void  as  against  his 
assignees.     Young  v.  Fletcher,  4  F.  &  F.  1081. 

A  tradesman  mortgaged  the  freehold  honse  in 
which  he  carried  on  his  trade,  being  his  only 
real  estate,  to  secure  an  existing  debt  of  1,100/., 
for  which  he  was  liable  as  surety,  which  exceeded 
the  value  of  the  mortgaged  property.  His  other 
property  was  of  very  trifling  amount.  He  was 
at  the  time  liable  as  surety  on  a  promissory  note 
for  2,000/.,  and  afterwards  the  other  makers 
having  become  insolvent,  he  was  called  upon  for 
payment,  and  became  bankrupt : — Held,  that 
the  mortgage  was  void  as  against  the  assignees 
iif  bankruptcy,  as  being  an  assignment  made  to 
defeat  or  delay  creditors.  Ooodricke  v.  Taylor, 
2  De  G.,  J.  k  S.  135  ;  10  Jur.,  N.  S.  414  ;  10  L  T. 
113  ;  12  W.  R.  632.  Affirming,  2  H.  &  M.  380 ;  9 
L.  T.  604;  12  W.  R.  301. 

A  trader  conveyed  all  his  property,  except  his 
furniture  and  book  debts,  to  a  creditor  for  se- 
curing a  previously-existing  debt : — Held,  that, 
notwithstanding  the  reservation,  the  deed  was 
fraudulent  and  void,  inasmuch  as  it  placed  the 
bulk  of  his  property  out  of  the  reach  of  his  other 
creditors.  Foxley,  Ex  parte,  Nurse,  In  re,  3 
L.  R.,  Ch.  515  ;  18  L.  T.  862  ;  16  W.  R.  831. 

Pension  not  Assigned.] — A  debtor  exe- 
cuted as  security  for  an  antecedent  debt  of  1 ,500/., 
an  assignment  which  included  all  his  property 
of  any  appreciable  value,  except  a  pension  of 
10«.  ^d,  a  day  to  which  he  was  entitled  as  a 
retired  servant  of  the  East  India  Company : — 
Held,  that  as  this  pension  would  not  pass  to  a 
trustee  in  bankruptcy,  and  could  not  be  taken  in 
execution  by  a  creditor,  it  constituted  no  sub- 
stantial exception  from  the  assignment,  which, 
being  an  assignment  of  substantially  the  whole 
of  the  debtor's  property,  was  an  act  of  bank- 
ruptcy. Hatcker,  Ex  parte,  Keely,  In  re,  7  L.  R., 
Ch.  214  ;  41  L.  J.,  Bk.  34  ;  26  L.  T.  54  ;  20  W.R. 
322. 

Lease  and  Book  Debts  not  Assigned.^— 

A  trader  assigned  all  her  stock-in-trade,  hx- 
tures,  goods,  chattels  and  ^ects,  in  or  about  her 
place  of  busineas,  to  secure  an  antecedent  debt 
of  200/.  The  bill  of  sale  included  goods  subse- 
quently acquired  for  the  purposes  of  the  business, 
and  was  expressed  to  be  in  consideration  of 
further  future  advances,  but  contained  no  agree- 
ment for  making  such  advances.    The  lease  of 
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the  shop  and  the  book  debts  were  not  included 
in  the  bill  of  sale.  Upon  the  trader's  bankruptcy 
shortly  afterwards,  the  excepted  property  realized 
about  the  same  amount  as  that  included  in  the 
bill  of  sale  : — Held,  that  the  lease  and  book 
debts  formed  a  substantial  exception,  and  that 
the  bill  of  sale  was  not  void  as  an  assignment  of 
the  debtor's  whole  property  on  the  eve  of  bank- 
ruptcy. Bollandf  Ex  parte^  Price^  In  re^  41 
L.  J.,  Bk.  60  ;  20  W.  R.  862. 

Xotive  for  Asiignment  Immaterial.] — Where 
a  debtor  assigns  his  whole  property  as  a  security 
for  a  past  debt  only,  it  is  an  act  of  bankruptcy, 
whatever  the  motives  of  the  parties  may  have 
been.  If  there  is  a  further  advance,  it  is  not  a 
question  whether  the  further  advance  is  great  or 
small,  but  whether  there  was  a  bon&  fide  inten- 
tion of  carrying  on  the  business.  MlUf  Ex  partem 
miU,  In  re,  2  Ch.  D.  797  ;  45  L.  J.,  Bk.  159  ; 
34  L.  T.  705— C.  A. 

Bill  of  Sale — ^Benewal.] — An  advance  of  56Z. 
was  made  to  a  trader,  on  the  security  of  bills  of 
sale  of  all  the  goods  and  effects  of  the  trader, 
which  were  valued  at  600Z.  There  was  an  agree- 
ment between  the  lender  and  the  trader  that  the 
bills  of  sale  should  be  from  time  to  time  re- 
newed, so  as  to  render  it  not  necessary  to  register 
them.  The  bills  were  accordingly^  renewed 
every  nineteen  days,  and  this  was  done  three 
times.  The  trader  then  became  bankrupt  : — 
Held,  that  the  last  bills  of  sale  were  invalid,  as 
constituting  an  act  of  bankruptcy.  Cohtni^  Ex 
parte,  Sparke,  In  re,  7  L.  R.,  Ch.  20 ;  41  L.  J., 
Bk.  17  ;  25  L.  T.  473  ;  20  W.  R.  69. 

A  bill  of  sale  of  the  whole  of  the  mortgagor's 
property,  given  by  way  of  renewal  of  a  former 
one  not  registered,  is,  if  no  fresh  advance  is  made 
by  the  mortgagee,  an  act  of  bankruptcy,  and 
void,  as  against  the  trustee  in  bankruptcy  of  the 
mortgagor,  notwithstanding  its  registration  in 
due  time.  Stevens,  Ex  parte,  Stevens,  In  re,  20 
L.  R.,  Eq.  786  ;  44  L.  J.,  Bk.  136  ;  33  L.  T.  135  ; 
23  W.  R.  908. 

The  forbearance  of  the  grantee  under  an  un- 
registered bill  of  sale  of  the  whole  of  the  grantor's 
property,  given  for  value,  to  seize  the  property 
comprised  in  it  is  not,  as  against  the  trustee  in 
bankruptcy  of  the  grantor,  good  consideration 
for  the  giving  of  a  new  bill  of  sale  in  lieu  of  the 
first,  but  the  new  bill  of  sale  given  under  such 
circumstances  without  any  fre^  advance  to  the 
grantor  is  an  act  of  bankruptcy,  and  void  as 
against  the  trustee  in  bankruptcy  of  the  grantor. 
Fame,  Ex  parte.  Cross,  In  re,  11  Ch.  D.  539  ;  40 
L.  T.  296  ;  27  W.  R.  368. 


Consideration  wrongly  stated.]— A.  being 


tecs  of  all  his  estates  and  effects  (being  the  pro- 
ceeds of  the  bill  of  sale  and  the  furniture).  In 
an  action  by  the  trustees  against  C.  for  the  goods 
received  by  him  :— Held,  first,  that  the  bUl  of 
sale  to  B.  was  an  act  of  bankrupt<;y.  Topping  v. 
Keysell,  16  C.  B.,  N.  S.  258  ;  33  L.  J.,  C.  P.  225  ; 
10  Jur.,  N.  S.  774  ;  10  L.  T.  526  ;  12  W.  R.  756. 

Held,  secondly,  that  the  statement  by  A.  to  C. 
was  notice  to  C.  of  an  act  of  bankruptcy.     lb. 

Held,  thirdly,  that  the  trustees  under  the  deed 
were  entitled  to  recover  the  goods  assigned  to  C.  lb. 


From  Sheriff.] — A  trader  being  in  diffi- 


indebted  to  several  creditors,  assigned  to  one  of 
them,  B.,  all  his  property  by  a  bill  of  sale,  nomi- 
nally for  further  advances  of  goods,  but  really 
for  the  debt  already  due.  Three  days  later,  C, 
another  creditor,  applied  to  A.  for  payment  of 
his  debt,  and  was  told  that  all  the  property  on 
the  premises  was  already  assigned  to  B.  for  90Z. 
which  he  owed  him.  C.  then  accepted  goods  for 
which  he  gave  no  receipt.  On  the  fourth  day, 
B.,  who  had  made  no  further  advance  of  goods, 
took  possession  under  the  bill  of  sale,  and  sold 
off  soon  afterwards.  W.,  also  a  creditor,  filed  a 
petition  for  adjudication  of  bankruptcy  against 
A.,  but  which  was  not  proceeded  witii,  A.  Imving 
agreed  to  execute  a  deed  of  assignment  to  trus- 


culties,  and  having  five  executions  against  him, 
all  his  goods  were  conveyed  to  the  defendant  by 
a  bill  of  sale  from  the  sheriff,  with  an  under- 
standing that  they  should  remain  in  A.'s  pre- 
mises to  enable  him  to  repurchase  them  ;  the 
jury  having  found  that  the  object  of  the  trans- 
action was  not  merely  to  relieve  A.  from  a  forced 
sale  of  his  goods,  but  also  to  protect  them  from 
the  demands  of  other  creditors  : — Held,  that  the 
transaction  was  an  act  of  bankruptcy.  Graham 
V.  Purher,  14  C.  B.  410  ;  2  C.  &  P.  452  ;  23  L.  J., 
C.  P.  51  ;  18  Jur.  226. 

Seenrity  for  Judgment  Debt.]— Execu- 
tion was  levied  upon  goods  on  the  premises  of  a 
trader,  who  was  in  insolvent  cireumstances  and 
had  ceased  to  carry  on  his  trade,  for  a  debt  ex- 
ceeding 502.  The  trader  executed  a  bill  of  sale, 
by  which  he  mortgaged  all  his  stock  in  trade 
and  effects  to  secure  the  judgment  debt,  and  the 
sheriff  withdrew  : — Held,  that  whatever  might 
have  been  the  case  before  the  passing  of  the 
Bankruptcy  Act,  1861,  s.  73,  the  bill  of  sale  was 
an  act  of  bankruptcy,  for  it  prevented  the  cre- 
ditors from  treating  the  seizure  and  sale  as  an 
act  of  bankruptcy  and  obtaining  a  distribution 
of  the  property  seized  by  means  of  an  adjudica- 
tion in  bankruptcy  ;  and  that  any  benefit  which 
might  be  expected  to  arise  from  postponing  a 
forced  sale  was  a  benefit  only  to  the  execution 
creditor,  and  not  to  the  rest  of  the  creditors,  who 
took  no  benefit  under  the  security.  Woodhoust 
V.  Murray,  2  L.  R.,  Q.  B.  634  ;  36  L.  J.,  Q.  B. 
289  ;  16  L.  T.  659  ;  15  W.  R,  1109  ;  8  B.  &  S.  464. 
Affirmed,  4  L,  R.,  Q.  B.  27  ;  38  L.  J..  Q.  B.  28  ; 
19  L.  T.  570 ;  17  W.  R.  206 ;  9  B.  &  S.  720— Ex.  Ch. 

Partners — ^Assignment  of  all  Penonal  Pro- 
perty of  One  Partner.] — One  of  two  partners  in 
trade  assigned  the  whole  of  his  separate  assets, 
and  gave  a  power  of  attorney  to  assign  all  his 
personal  property  as  security  for  a  previously- 
existing  separate  debt.  The  partnership  was  at 
this  time  insolvent : — Held,  that  the  execution  of 
the  deed  was  an  act  of  bankruptcy,  notwith- 
standing the  fact  that  none  of  the  partnership 
assets  were  in  terms  included  in  the  dc^.  Trevor^ 
Ex  parte,  Bitrgh-ardt,  In  re,  1  Ch.  D.  297  ;  45 
L.  tf.,  Bk.  27  ;  33  L.  T.  756  ;  24  W.  R.  301. 

Asiignment   of  Partnership   A»ets  — 

Separate  Debt.] — It  is  a  fraud  upon  the  creditois 
of  a  firm  for  one  of  the  partners,  who  knows  that 
the  firm  is  insolvent,  to  assign  the  partnership 
assets  as  security  for  his  own  private  debt,  or  for 
future  advances  to  be  made  to  himsell  Such  an 
assignment  necessarily  tends  to  defeat  the  cre- 
ditors of  the  partnership  and  is  void  as  an  act  of 
bankruptcy.  Snowball,  Ex  parte,  Douglas,  In 
re,  7  L.  R.,  Ch.  634  ;  41  L.  J.,  Bk.  49  ;  26  L.  T, 
894  :  20  W.  R.  786. 


741 


BANKRUPTCY— ^c«  of. 


742 


Sach  an  assignment  will  be  void  altogether  as 
an  act  of  banlmiptcy,  notwithstanding  the  fact 
that  it  is  made  a  security  as  well  for  partnership 
as  for  private  debts.    Ih. 

ii.  To  Secure  an  Exitting  Debt  and  Present 

Advance*, 

Seventeen  months  before  his  bankruptcy  a 
trader  assigned  by  deed  all  his  estate  and  effects 
by  way  of  security  for  the  repayment  of  a  sum 
dne,  and  a  further  advance  of  a  moderate 
amount : — Held,  that,  undef  the  circumstances, 
the  deed  was  not  void  under  13  Eliz.  c.  5,  or  as 
an  act  of  bankruptcy.  Allen  v.  Bonnett^  5  L. 
R.,  Ch.  677  ;  23  L.  T.  437. 

Semble,  also,  that  even  if  there  had  not  been  a 
farther  advance,  the  lapse  of  twelve  months  be- 
fore the  bankruptcy  prevented  the  deed  from 
being  invalidated  as  an  act  of  bankruptcy.    Ih, 

Advaata  to  pay  Costs  of  Asiigniiient.] — ^An 

assignment  by  a  trader  of  all  his  property,  book 
debts  and  stock  in  trade,  in  consideration  of  an 
old  debt  of  530Z.,  the  only  present  advance  being 
202.  to  pay  the  trader's  attorney  the  costs  of  the 
assignment,  amounts  to  a  fraud  in  the  eye  of  the 
law,  and  is  an  act  of  bankruptcy,  notwithstand- 
ing that  it  was  in  fact,  as  between  the  parties  to 
it,  a  perfectly  fair  and  bon&  fide  transaction. 
PcTuon  V.  Moon^  15  L,  T.  444. 

Book  debts  due  to  the  bankrupt  paid  to  a  third 
party  under  such  an  assignment  belong  to  the  as- 
signee of  the  bankruptcy,  and  may  be  recovered 
by  him  in  an  action  for  money  had  and  received. 
Ih, 

Bight  to  Seize  all  after-acquired  Property.] — 
A  trader,  in  consideration  of  a  past  debt  of  240Z. 
and  a  present  advance  of  200Z.,  conveyed  by  deed 
substantially  the  whole  of  his  property,  giving 
the  transferee  a  right  to  seize  and  take  all  future 
acquired  property,  even  though  it  should  be  pur- 
chased with  the  money  which  was  alleged  to  be 
the  consideration  for  the  transfer  : — Held,  that 
inasmuch  as  the  trader  got  no  equivalent  for  any 
part  of  the  stock  transferred,  and  such  transfer 
necessarily  defeated  and  delayed  his  creditors, 
though  without  fraud  in  fact,  it  constituted  an 
act  of  bankruptcy.  Graham  v.  ChapmaUy  12  C. 
B.83  ;  21  L.J.,C.  P.  173. 

A  bill  of  sale  to  secure  an  existing  debt  and  a 
present  advance,  which  assigns  the  whole  of  the 
grantor's  property,  including  that  which  he  may 
pATchase  by  means  of  the  advance,  is  not  neces- 
sarily void  as  an  act  of  bankruptcy.  Chrakam  v. 
Chapman  (12  0  B.  85)  on  this  point  overruled. 
Hauxicelly  Ex  parte,  Semingieay,  In  re,  23  Gh. 
D.  626  ;  52  L.  J.,  Ch.  737  ;  48  L.  T.  742  ;  31  W. 
R.  711— C.  A. 

With  an  exception.] — A  bill  of  sale  in- 
cluding all  the  existing  property  of  a  trader  and 
containing  a  power  to  seize  all  after-acquired 
property  with  an  exception,  was  made  by  him  in 
mvour  of  a  creditor,  in  consideration  partly  of  an 
existing  debt  and  partly  of  a  sum  advanced  by 
such  creditor.  This  advance  consisted  of  a  sum 
paid  to  another  creditor  in  satisfaction  of  a  debt 
secured  by  a  previous  bill  of  sale  over  the  same 
property,  for  the  purpose  of  redeeming  the  pro- 
perty which  he  h^  already  seized  under  such 
bilL  More  than  twelve  months  after  the  date  of 
the  prerioDs  bill  of  sale  proceedings  were  taken 


for  a  liquidation  of  the  debtor's  affairs  by  ar- 
rangement, and  a  trustee  was  appointed : — Held, 
that  the  later  bill  of  sale  was  not  an  act  of  bank- 
ruptcy. Lomax  v.  Buxton^  6  L.  R.,  C,  P.  107  ; 
40  L.  J.,  C.  P.,  150  ;  24  L.  T.  137  ;  19  W.  R.  441. 

Promise  to  give  Bill  of  Sale.] — ^When  a  sum 
of  money  ia  advanced  upon  the  faith  of  a  promise 
by  the  debtor  to  give  a  bill  of  sale  of  his  pro- 
perty, the  sum  so  advanced  is  to  be  considered  as 
advanced  upon  the  security  of  the  bill  of  sale  ; 
but  in  such  a  case  the  promise  must  be  an  abso- 
lute one.  Fiiher,  Ex  parte,  Ath,  In  re,  7  L.  R., 
Ch.  636  ;  41  L.  J.,  Bk.  62  ;  26  L.  T,  931  ;  20  W. 
R.  849. 

When  a  doctor  on  the  eve  of  bankruptcy  as- 
signs all  his  property  to  a  creditor  to  secure  a 
past  debt  as  well  as  a  fresh  advance,  the  small- 
ness  of  the  fresh  advance,  although  not  neces- 
sarily making  the  assignment  an  act  of  bank- 
ruptcy, is  strong  evidence  that  the  advance 
was  made,  not  to  enable  the  debtor  to  continue 
his  trade,  but  to  secure  the  past  debt.    lb. 

A  trader  applied  to  a  creditor,  who  had  pre- 
viously advanced  him  600Z.,for  a  further  advance 
of  lOOZ.,  which  was  accordingly  made  on  the 
debtor  giving  a  conditional  promise  that  if  he  did 
not  repay  the  lOOZ.  within  ten  days  he  would  make 
an  assignment  of  all  his  property  to  the  creditor 
to  secure  both  the  past  and  fresh  advance.  De- 
fault was  made  in  payment,  and  the  assignment 
was  executed.  Shortly  afterwards  the  debtor 
became  bankrupt,  and  the  property  was  sold  for 
about  7001, : — Held,  that,  having  regard  to  the 
conditional  nature^of  the  promise  and  the  small- 
ness  of  the  fresh  advance,  the  assigment  was  an 
act  of  bankruptcy  and  void  against  the  creditors. 
lb. 

Bill  of  Exchange — ^Payment  by  Drawer.  ] — Pay  - 

ment  of  bills  by  the  drawer  at  the  request  of  the 
acceptor,  who,  in  consideration,  assigns  to  the 
drawer  all  his  property  to  secure  the  amount 
and  also  certain  past  debts,  is  a  substantial  ad- 
vance, and  prevents  the  assignment  from  being 
an  act  of  bankruptcy.  Recdf  Ex  parte,  Twed^ 
dell,  In  re,  14  L.  R.,  Eq.  586  ;  26  L.  T.  558  ;  20 
W.  R.  622. 

Therefore,  when,  at  the  request  of  T.,  I.,  M.  & 
Co.  paid  the  amount  due  on  certain  bills  drawn 
by  them  and  accepted  by  T.,  and  T.  assigned  to 
them  his  interest  in  certain  marine  engines  and 
machinery  (which  constituted  his  whole  pro- 
perty), as  security  for  the  moneys  due  on  the 
bills,  and  also  for  other  moneys  due  from  him  to 
them : — Held,  that  the  assignment  was  not  an 
act  of  bankraptcy.    lb. 

Further  Supply  of  Ch)od8.] — A  publican  being 
indebted  to  his  spirit  merchants  in  668^.,  ordered 
from  them  goods  to  the  value  of  921.  lis.,  part  of 
which  was  for  immediate  delivery  and  the  rest 
in  bond  ;  and  at  the  same  time  paid  them  on  ac- 
count 50Z.  in  cash,  and  a  cheque  for  100/.  The 
merchants  despatched  the  goods  ordered  for  de- 
livejy,  which  were  of  the  falue  of  521.,  but  before 
they  reached  their  destination  the  cheque  was 
dishonoured.  The  merchants  stopped  the  goods 
in  transitu.  Thereupon  the  customer  paid  the 
amount  of  the  cheque,  but  was  informed  by  the 
merchants  that  they  would  not  release  the  goods 
in  transitu,  or  supply  him  with  more  goods,  un- 
less he  gave  security  for  his  account.  He  then, 
in  consideration  of  their   releasing  the  goods, 
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tomey,  called  a  meeting  of  his  creditors,  to  be 
held  at  a  given  time  and  place,  and  on  the  morn- 
ing of  that  day  went  to  the  attorney's  office, 
and  inquired  of  him  whether  he  could  safely 
attend  the  meeting  without  bein^  arrested  for 
debt  ;  the  attorney  having  advised  him  to  re- 
main at  the  office,  until  it  was  ascertained 
whether  the  creditors  would  engage  to  give  him 
a  safe  conduct ;  the  trader  remained  at  the 
office  accordingly,  for  upwards  of  two  hours,  to 
avoid  being  arrested  by  some  or  one  of  his  credi- 
tors, until  after  the  attorney  had  attended  at  and 
letomed  from  the  meeting  : — Held,  that  what 
passed  between  the  attorney  and  the  trader  was 
admissible  in  evidence,  u^Ktn  an  issue  whether 
the  latter  had  committed  an  act  of  bankruptcy 
on  that  occasion.  liramwell  v.  LueaSt  4  1).  & 
R.  367  ;  2  B.  &  C.  745. 


Xvidtaoe — Snbtaqnent  Conduct  of  Debtor.] 


— Upon  an  issue  directed  to  try  whether  P.  had 
committed  an  act  of  bankruptcy  on  a  given  day, 
it  appeared  that  on  the  preceding  day  ho  sent  a 
letter  from  his  dwelling-house  at  Greenwich  to 
his  place  of  business  addressed  to  his  son,  stating 
that  he  was  unable  to  meet  his  engagements,  and 
desiring  that  he  might  be  denied  to  any  creditor 
who  might  call,  and  immediately  after  despatch- 
ing this  letter  he  left  home,  and  remained  absent 
during  the  whole  of  that  and  the  following  day. 
A  witness  proved  that  P.  called  on  the  day  in 
question  at  her  brother's  house  in  London  ;  that 
he  expressed  to  her  an  apprehension  of  being 
sent  to  the  Fleet,  and  statca  that  he  was  in  no 
hurry  to  get  home,  and  would  not  go  very  early, 
as  he  had  creditors  who  would  lay  hold  of  him, 
and  that  he  did  not  leave  till  after  dark.  The 
jury  were  told,  that  if  they  believed  the  state- 
ments made  by  the  witness,  P.  on  that  occasion 
committed  an  act  of  bankruptcy  ;  they  said  they 
did  believe  the  witness,  but  they  did  not  think 
P.  spoke  bonft  fide  : — Held,  that  P.  had  com- 
mitted an  act  of  bankruptcy  ;  and  that  evidence 
of  his  conduct  and  conversations,  on  the  day  sub- 
sequent to  the  date  mentioned  in  the  issue,  was 
not  admissible  to  explain  his  conduct  on  that 
day.    Johnston  v.  Woolf^  2  Scott,  372. 


Question  of  Fact.]— Whether  a  departing 


the  dwelling-house  is  accompanied  with  an  in- 
tent to  delay  a  creditor,  is  a  question  of  fact  for 
a  jury  to  decide  upon  all  the  circumstances. 
AldrUlge  v.  Ireland^  1  Xaunt.  273,  n. 


o.  Otherwise  Absenting.. 

From  what  Flaco.] — Absenting,  unless  from 
the  place  of  abode  or  place  of  business,  or  to 
avoid  a  creditor,  is  not  an  act  of  bankruptcy. 
Bernasconi  v.  Farehrother,  10  B.  k.  C.  549  ;  5 
M.  &  R.  364. 

But  a  trader  does  commit  an  act  of  bank- 
ruptcy by  absenting  himself  from  some  place  at 
which  he  would,  in  the  ordinary  course  of  his 
life  and  business,  be  expected  to  be  found,  or 
at  which  he  has  appointed  to  meet  particular 
creditors.    lb. 

Where  a  man,  in  the  habit  of  frequenting  the 
Exchange  to  collect  news,  left  it  at  the  sight  of 
a  creditor,  desiring  a  friend  to  say  he  was  not 
there,  it  is  an  act  of  bankruptcy.  Gimminff' 
ham  V.  Laing,  2  Marsh.  236  ;  6  Taunt.  532  ;  2 
Rose,  472. 


Intention  mnit  be  Abiolnto.] — If  a  trader, 
fearful  that  he  may  receive  an  unpleasant  letter 
from  a  creditor,  quits  his  house,  and  desires  the 
letter  to  be  forwarded  to  him  at  a  turnpike  ; 
and  if  the  letter  was  unfavourable,  it  was  not  his 
intention  to  return  ;  but,  if  favourable,  it  was  his 
intention  to  proceeid  on  his  regular  business  ; 
and  the  letter  which  is  favourable  is  forwarded, 
and  he  proceeds  on  his  regular  business,  it  is  not 
an  act  of  bankruptcy.  Fithcr  v.  Boucher^  10  B. 
&  C.  705. 


What  an  Absenting.] — A  creditor  called  upon 
n  bankrupt  by  appointment.  The  bankrupt  left 
the  room  and  did  not  return,  and  his  wife  told 
the  creditor  he  had  gone  out  : — Held,  that  this 
was  sufficient  evidence  to  warrant  the  jury  in  in- 
ferring that  the  bankrupt  left  the  house  for  the 
purpose  of  avoiding  his  creditor.  Charritf^tim 
V.  Brown,  11  Moore,  341. 

A  trader  left  a  message  at  his  house  for  a 
creditor,  who  had  in  his  absence  called  for  a 
debt,  that  he  could  spare  no  money,  and  would 
not  pay  him  that  day^  and  would  go  out  of  the 
way  and  stay  till  dinner  time  : — Held,  that  it 
was  for  the  juiy  to  consider,  whether  he  ab- 
sented himself  to  delay  the  creditor  ;  and  this 
evidence  warranted  their  conclusion  that  he  did 
not,  VinecTU  v.  Prater^  4  Taunt.  603  ;  2  Rose, 
275. 

Where  a  trader  went  to  his  neighbour,  and 
told  him  that  he  expected  to  be  arrested,  and 
while  he  remained  there,  was  infoi-med  that  a 
sherifE's  officer  was  going  towards  his  house, 
upon  which  he  concealed  himself  in  the  back 
room,  and  desired  his  neighbour  to  watch  ; 
and  when  told  that  the  officer  had  gone  past 
his  house,  and  had  left  the  street,  immediately 
returned  home  : — Held,  that  this  was  an  act  of 
bankruptcy,  within  the  words  '*  otherwise  ab- 
senting himself  to  the  intent  to  delay  creditors," 
although  it  appeared  not  only  that  no  creditor 
was  delayed,  but  that  none  could  possibly  be  de- 
layed, Chenoweth  v.  Hay^  1  M.  &  S.  676  ;  &  T., 
nom.  CJlenowcth  v.  Hayley^  2  Rose,  137. 

Where  a  trader,  at  the  suggestion  of  his  attor- 
ney, called  a  meeting  of  his  creditors,  to  be  held 
at  a  given  time  and  place,  and  on  the  morning 
of  that  day  went  to  the  attorney's  office,  and  in- 
quired of  him  whether  he  could  safely  attend 
the  meeting  without  being  arrested  for  debt  ; 
the  attorney  having  advis^  him  to  remain  at 
the  office  until  it  was  ascertained  whether  the 
creditors  would  engage  to  give  him  a  safe  con- 
duct ;  the  trader  remained  at  the  office  accord- 
ingly for  upwards  of  two  hours,  to  avoid  being 
arrested  by  some  .or  one  of  his.  creditors,  until 
af^er  the  attorney  had  attended  at  and  returned 
from  the.  meeting  : — Held,  that  he  had  com- 
mitted an  act  of  bankruptcy  on  that  occasion. 
Bramweil  v.  Lncas^  4  D.  &  R.  367  ;  2  B.  &  C. 
745. 

Where  a  trader,  upon  being  arrested,  escaped 
from  the  officer,  and  fled  into  the  house  of 
another,  and  was  pursued  by  the  officer,  and  in- 
quired for  at  the  house,  but  was  denied,  and  the 
door  kept  fast,  and,  whilst  he  remained  th^e, 
declared  that  he  did  it  for  fear  of  other  credi- 
tors ;  and  when  it  was  dark  returned  home  to 
his  own  house,  and  gave  directions  to  deny  him  to 
any  one  who  call^  and  continued  nearly  a 
month  in  his  bedchamber  : — Held,  that  this  con- 
stituted an  act  of  bankruptcy,  under  the  words 
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"  otherwise  absentixig  himaelf.  "  Bayley  v. 
Shofield,  1  M.  &  S.  338  ;  2  Rose,  100. 

A  trader  abstaining  from  going  to  a  particular 
place  through  the  apprehension  of  process  (whether 
such  apprehension  is  well-founded  or  not),  there- 
by absents  himself  with  intent  to  delay  his 
creditors,  and  commits  an  act  of  bankruptcy. 
Bobton  y.  RolU,  2  M.  &  Scott,  786  ;  9  Bing.  648. 

Closing    Doors    and    Windows.]  —  If 

bankers  close  the  doors  and  windows  of  the 
bank,  it  seems  to  be  an  act  of  bankruptcy  by 
absenting.  Gumming  y.  Bailey ^  6  Bing.  363  ;  4 
M.  &  P.  36. 

Bemaining  Absent.] — One  of  three  part- 
ners, bankers,  left  his  house  at  Bath,  and  went  to 
London  to  raise  funds  ;  and  haying  failed  in  his 
efforts  to  do  so,  he  remained  there  three  days  : — 
Held,  that  the  jury  were  warranted  in  finding 
that  he  absented  himself  with  an  intent  to  delay 
his  creditors.    lb. 

Where  a  trader  at  B.  left  her  dwelling-house 
and  went  to  London,  for  the  parpose  of  persuad- 
ing? a  creditor  to  withdraw  his  execution,  and 
left  word  of  the  place  to  which  she  had  gone, 
but,  failing  to  procure  the  withdrawing  of  the 
executioD,  did  not  return  to  her  dwelling-house  : 
— Held,  that  this  was  no  act  of  bankruptcy. 
Aldridge  y.  Ireland,  3  Dougl,  397  ;  1  Taunt 
273,  n. 


Breaking  an  Appointment] — The  mere 


failure  to  keep  an  appointment  made  with  a 
creditor  is  not  an  act  of  bankruptcy.  Key  y. 
Shaw,  1  M.  &  Scott,  462  ;  8  Bing.  320  ;  S,  P., 
Toleman  v.  Jones,  9  Moore,  24  ;  S.  C,  nom. 
Tuclter  y.  Jtmes,  2  Bing.  2  ;  Lees  y.  Martoii,  1  M. 
&  Rob.  210. 

Where  a  man,  in  the  habit  of  attending  the 
Royal  Exchange,  broke  an  appointment  he  had 
made  with  a  creditor  to  meet  him  there  ;  or 
(beiug  the  proprietor  of  a  theatre)  retired  behind 
the  scenes  to  ayoid  a  sheriff's  officer,  at  the  same 
time  giving  orders  to  be  denied  to  him  : — Held, 
that  each  of  these  was  an  act  of  bankruptcy. 
Oimmingham  y.  Laing,  2  Marsh.  236  ;  6  Taunt. 
532  ;  2  Rose,  472. 

Where  a  debtor,  upon  applications  made  to 
him  by  creditors  for  payment  of  their  debts, 
made  appointments  with  them  to  meet  him  at 
specified  times  and  places  with  reference  to  a 
settlement  of  their  demands,  but  failed  to  keep 
such  appointments  : — Held,  that  the  failures  to 
keep  the  appointments  constituted  acts  of  bank- 
inptcy,  although  the  places  at  which  the  appoint- 
ments were  made  were  not  his  usual  places  of 
business.     Russell  y.  Bell,  10  M.  &  W.  340. 

A  trader  made  an  appointment  with  his  credi- 
tor to  call  at  the  creditor's  hoose  on  a  particular 
day  to  make  arrangements  for  taking  up  the 
trader's  acceptance,  filing  due  on  that  day  ;  the 
trader  failed  to  keep  the  appointment,  and  did 
not  pay  any  money  on  account  of  the  bill  : — 
Held,  the  not  keeping  the  appointment  was  an  act 
of  bankruptcy.  O'Seill,  In  re,  9  Ir.  Ch,  Rep.  279. 

The  mere  fact  that  a  trader  has  failed  to  keep 
a  promise  which  he  has  made  to  a  creditor,  that 
he  will  call  at  a  specified  time  and  pay  him  his 
debt,  is  not  sufficient  eyidence  of  an  absenting 
himself  with  intent  to  defeat  or  delay  his  credi- 
iora.  Meyer,  Bx  parte,  Stephany,  In  re,  7  L.  R., 
Ch.  188 ;  41  L.  J.,  Bk.  33  ;  26  L.  T.  733  ;  20  W. 
B.  173. 


A  debtor  promised  to  call  at  an  appointed 
time  on  a  creditor  and  pay  the  debt.  Having 
failed  to  procure  the  money  he  did  not  call  ;  but 
he  was  to  be  found  at  his  own  place  of  business  : 
— Held,  that  the  failure  to  keep  the  appointment 
did  not  constitute  an  absenting  himself  with 
intent  to  defeat  or  delay  the  creditor,  and  that 
no  act  of  bankruptcy  had  been  committed.    lb. 


—— Absence  on  Business.] — ^A  trader  absented 
himself  for  three  or  four*  days  from  his  place  of 
business,  and  in  his  absence  a  bill  of  exchange 
was  presented  for  payment  and  was  dishonoured  ; 
and  application  was  also  made  for  payment  of 
other  bills.  The  trader  was  adjudicated  bank- 
rupt, the  act  of  bankruptcy  being  this  absence 
with  intent  to  delay  his  creditors.  A  commis- 
sioner in  the  country  annulled  the  bankruptcy, 
the  bankrupt  swearing  that  his  absence  was  occa- 
sioned by  an  attempt  of  his  to  get  up  evidence 
of  perjury  against  one  of  his  workmen,  and  to 
obtain  pecuniary  assistance.  Pending  this  dis- 
pute as  to  the  adjudication,  the  trader  signed  a 
declaration  of  insolvency.  On  appeal,  the  deci- 
sion of  the  commissioner  was  affirmed,  on  the 
ground  that  there  was  not  sufficient  evidence  to 
support  the  adjudication  ;  but  the  court  refused 
to  allow  the  trader  his  costs,  as  his  declaration 
of  insolvency  while  applying  to  annul  an  adjudi- 
cation was  inconsistent  with  an  honest  desii*e  for 
the  equal  distribution  of  his  assets.  Barney,  Ex 
parte,  32  L.  J.,  Bk.  41 ;  7  L.  T.  488. 

Two  traders  in  partnership  left  their  shop,  and 
told  their  shopman  that  they  were  going  out  to 
endeavour  to  get  some  bills  of  exchange  dis- 
counted, and  directed  him  to  say  that  they  were 
not  in  the  way,  or  to  make  some  excuse  for  them 
in  case  a  creditor  shoald  call.  On  that  and  the 
following  day  a  creditor  called,  when  they  were 
both  at  home,  and  desired  to  see  either  one  or 
the  other  of  them;  when  the  shopman  denied 
them  without  being  authorized  by  them  so  to 
do  : — Held,  that  the  jury  were  warranted  in  con- 
cluding that  they  absented  themselves  with  an 
intent  to  delay  their  creditors.  Capper  v.  Be- 
sanges,  3  Moore,  4 ;  S,  C,  nom.  Beffe  v.  BssaTiges 
8  Taunt  671. 


Byidenco  as  to  Beason  for  Absenting.] — 

A  petition  for  adjudication  against  two  partners 
alleged,  as  the  act  of  bankruptcy,  that  they  had 
absented  themselves  with  intent  to  defeat  or 
delay  their  creditors.  This  petition  was  directed 
to  be  heard  forthwith.  One  had  gone  away  only 
to  take  his  wife  and  children  to  Paris,  and  re- 
turned immediately.  He  appeared  when  the 
petition  was  heard,  admitted  insolvency,  but 
opposed  the  adjudication,  stating  that  he  wished 
to  present  a  petition  for  liquidation,  and  he  ten- 
dered evidence ;  but  the  registrar,  on  learning 
that  it  only  related  to  the  circumstances  of  his 
going  abroad,  disregarded  it  as  imtnatcrial,  and 
adjudged  the  partners  bankrupts : — Held,  that 
this  order  could  not  be  sustained,  for  that  the 
65th  rule  of  the  Bankruptcy  Rules,  1870,  only 
applies  where  the  debtor  is  keeping  out  of  the 
way  so  that  the  ordinary  course  of  proceedings 
cannot  be  taken  ;  and  that,  if  he  appears,  he  is 
entitled  to  insist  on  the  proceedings  being  con- 
ducted in  the  ordinary  course.  Lopez,  Ex  parte, 
BreUz,  In  re,  6  L.  R.,  Ch.  894 ;  25  L,  T.  403 ; 
19  W,  R.  1106. 
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d.  Beffinniiiff  to  keep  House. 


Order  to  Deny.l — A  general  order  to  be  denied 
to  all  comers,  ana  a  denial  accordingly  to  some 
one  in  particular,  is  sufficient  to  constitute  an  act 
of  bankruptcy.  Lloyd  v.  HeathcoUj  6  Moore, 
129  ;  2  B.  &  B.  388 ;  S.  P.,  Muchlow  v.  May,  1 
Taunt.  479. 

But  an  order  to  deny,  without  an  actual  denial, 
is  not  sufficient.  Fi$)ier  v.  BflucfteVj  10  B.  &  C. 
705  ;  S.  P.,  Wydown's  case,  14  Ves.  86. 

Where  a  trader,  being  under  apprehension  of 
arrest,  gave  directions  to  his  servants  to  deny 
him  in  case  A.,  a  shcrifiTs  officer,  called  : — Held, 
that  the  sheriffs  officer  not  having  called,  this  of 
itself  was  not  any  evidence  of  a  beginning  to 
keep  house.    Ih, 

An  order  to  deny,  with  any  act  done,  as  re- 
tiring to  an  unusual  part  of  the  house,  is  an  act 
of  bankruptcy.  Fisher  v.  Boucher,  10  B.  &  C. 
705. 

And  if  a  trader  withdraws  from  one  part  of  his 
house  where  he  has  before  usually  sat,  and  where 
there  was  free  access  to  him,  to  a  more  retired 
part  of  it,  to  avoid  personal  application  for 
money,  by  means  whereof  his  creiiitors  are  pre- 
vented  from  imi)ortuning  him  ;  this  will  be  an 
act  of  bankruptcy.  Dudley  v.  Vavghan,  1  Camp. 
271  ;  9  East,  491,  c. 

An  order  given  to  the  servants  of  a  trader  to 
deny  him,  on  the  ground  of  being  busy,  is  suffi- 
cient to  constitute  an  act  of  bankruptcy.  Staf- 
ford  V.  Clarke,  1  C.  &  P.  27. 

But  if  a  trader  directs  his  servant,  that  if  any 
one  should  come  whilst  he  was  at  dinner,  or  en- 
gaged in  business,  she  should  deny  him  : — Held, 
that  such  instructions  did  not  amount  to  a  di- 
rection for  a  general  denial ;  and  therefore, 
although  a  creditor  called,  and  was  denied,  it 
was  no  act  of  bankruptcv.  Sliew  v.  Thompson, 
Holt,  159. 

Nor,  in  a  similar  case,  where  the  trader  knew 
of  the  coming  of  a  particular  creditor.  Smith  v. 
Currie,  3  Camp.  349  ;  1  Rose,  364. 

Where  a  trader  ordered  his  servant  to  say,  if 
any  creditors  called,  that  he  was  not  at  home, 
and  he  was  accordingly  denied,  but  was  in  bed 
ill  at  the  time : — Held,  that  it  was  properly  left 
to  the  jury,  whether  this  was  a  beginning  to  keep 
house  with  an  intent  to  commit  an  act  of  bank- 
ruptcy ;  and  that  they  were  warranted  in  finding 
that  it  was.  Lazarus  v.  Waithman,  5  Moore, 
313. 

Acquiescence  in  Denial.]— A  trader,  having 
been  denied  to  a  creditor  who  called  for  money, 
wa%  after  a  little  time,  seen  peeping  over  his 
wife's  shoulder.  Upon  another  occasion,  seeing  a 
creditor  coming,  he  retired  behind  a  partition  at 
the  back  of  his  shop,  and  his  wife  coming  for- 
ward, said  he  was  not  at  home : — Held,  that  a 
jury  was  proi>erly  directed  to  consider  whether 
the  trader  had  kept  his  house ;  had  wilfully  se- 
cluded himself ;  that  is,  had  withdrawn  himself 
from  a  part  of  the  house  where  he  was  likely  to 
meet  a  creditor,  to  a  more  retired  part.  Key  v. 
SJmw,  8  Bing.  320  ;  1  M.  &  Scott,  462. 

If  a  trader  hears  himself  denied  to  a  creditor 
by  one  of  his  family,  and  he  does  not  come  for- 
ward, and  his  remaining  quiescent  is  from  an 
intention  to  delay  the  creditor,  it  is  an  act  of 
bankruptcy,  though  he  has  given  no  direction  to 
be  denied.    Smith  v.  Moon,  M.  &  M.  468, 

Act  of  Bankraptoy  is  oomplete  when  Denial  is 


made.] — Where  the  order  to  be  denied  is  on  one 
day,  and  the  denial  on  another,  the  act  of  bank- 
ruptcy is  on  the  latter  day.  Hawhes  v.  Sands, 
3  Dougl.  429. 

Denial  by  ihntting  np  Doore.!— An  act  of 
bankruptcy  by  beginning  to  keep  house,  may  be 
by  closmg  the  doors,  without  change  of  plac^  or 
denial  to  creditors.  Cumming  y.  Bailey,  6  Bing. 
363 ;  4  M.  &  P.  36. 

If  bankers  close  the  doors  and  windows  of  the 
bank,  and  their  customers  cannot  obtain  admis- 
sion, and  the  jury  find  that  they  are  so  closed  as 
to  exclude  the  customers,  and  the  bankers  remain 
within,  it  is  an  act  of  bankruptcy  by  beginning 
to  keep  house.    lb. 

By  Partners.] — Where  one  of  several  partners 
in  a  bank,  who  resided  at  the  place  of  business, 
and  was  the  only  partner  who  transacted  the 
business  (the  others  residing  at  a  distance),  shut 
up  the  banking-house,  and  absented  himself  from 
it  and  stopped  payment : — Held,  that  this  was 
not  evidence  of  a  joint  act  of  bankruptcy  by  all 
three.  Mills  v.  Bennett,  2  M.  &  S.  556  ;  2  Rose, 
269. 

Denial  at  unseasonable  Times.] — It  is  not  an 
act  of  bankruptcy  for  a  debtor  to  cause  himself 
to  be  denied  to  a  creditor  calling  by  the  debtor's 
appointment  for  pavment  on  a  Sunday.  Preston, 
Ex  parte,  2  Rose,  21  ;  2  Ves.  &  B.  311. 

So,  a  denial,  at  a  late  hour,  after  retirement  to 
rest,  is  not  an  act  of  bankruptcy.  Hvghes  v. 
Gilman,  10  Moore,  480 ;  2  C.  &  P.  32. 

If  a  trader  is  denied  to  a  clerk  of  a  creditor,  at 
his  shop,  it  appearing  by  the  evidence  Uiat  the 
shop  was  shut  up  for  the  evening,  but  at  an 
earlier  hour  than  usual ;  it  is  proper  to  be  left  to 
the  jury  to  say,  whether  the  bankrupt  had  him- 
self denied,  to  delay  his  creditor ;  or  whether  it 
WAS  because  the  clerk  called  at  an  unseasonable 
hour.    lb. 

At  what  Place.]— A  creditor  has  a  right  to  call 
upon  his  debtor  for  money  due  to  him,  at  the 
lodgings  of  the  latter,  or  any  other  place  where 
he  knows  he  may  be  found,  although  it  is  not  his 
place  of  business ;  and  a  denial  to  a  creditor 
there  is  equally  an  act  of  bankruptcy,  as  though 
he  were  denied  at  his  place  of  business.  Park  v. 
Prosser,  1  C.  &  P.  176. 

Although  the  debtor  is  always  accessible  at  his 
place  of  business  in  London.    lb. 

Where  a  country  trader  was  in  the  habit  of 
coming  up  occasionally  to  London,  and  staying 
a  day  or  two  at  a  friend's  house,  where  he  wrote 
his  letters,  and  used  to  order  goods  to  be  sent 
to  him  there;  a  creditor  of  his  lived  in  the 
same  street ;  he  told  his  friend  not  to  inform  the 
creditor  that  he  was  in  town,  because  the  latter 
would  be  asking  him  for  his  money ;  and  shortly 
afterwards  the  creditor  called  at  the  house  upon 
business,  whereupon  the  bankrupt  went  into  a 
back  warehouse  for  ten  minutes  or  a  quarter  of 
an  hour,  to  avoid  seeing  him  : — Held,  that  this 
was  a  beginning  to  keep  house.  Curteis  v. 
Willcs,  4  D.  &  R.  224  ;  R.  &  M.  58 ;  1  C.  &  P. 
2n. 

To  what  Creditor.] — ^The  denial  should  be  to 
a  creditor;  but  a  denial  to  several  persons,  who 
a  witness  proved  had  called  frequently,  and 
who  he  believed  were  creditois,  but  oonld  not 
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in  fact  say  whether  they  were  or  not,  is  evidence 
to  go  to  the  jury.    Jametony,  Earner,  1  Esp.  381. 

A  denial  to  a  collector  of  queen's  taxes  is  an 
act  of  bankruptcy ;  as  a  denial  to  him  is  equiva- 
lent to  a  denial  to  any  other  creditor.  Sanderson 
V.  Laforest,  1  C.  &  P.  46  ;  8.  P.,  Jeffs  v.  Smith, 
2  Taunt.  401  ;  1  Rose,  117. 

So,  a  denial  to  the  collector  of  church  and 
highway  rates,  who  called  for  assessments  due 
from  him,  after  he  had  given  a  general  order  to 
his  wife  to  be  denied  to  all  comers,  is  an  act  of 
bankruptcv.  Lloyd  v.  Heathcote,  5  Moore,  129  ; 
2  B.  &  B.  388. 

It  has  been  held  not  to  be  an  act  of  bankruptcy 
in  a  trader  who  denies  himself,  when  at  home, 
to  a  creditor  who  merely  demands  payment  of  a 
debt,  but  does  not  ask  to  see  him  personally. 
Dudley  v.  Vaugluin,  1  Camp.  271  ;  9  East,  491. 

The  denial  to  a  creditor  who  called,  not  for 
money,  but  to  buy  goods,  meaning  to  take  his 
debt  out  in  that  way,  is  an  act  of  bankruptcy. 
Harris,  Ex  parte,  2  Rose,  67. 

A  denial  to  a  clerk  of  a  creditor,  who  only  asks 
to  see  the  debtor,  but  does  not  ask  for  money,  is 
an  act  of  bankruptcy,  if  in  fact  the  clerk  did,  to 
the  knowledge  of  the  debtor,  call  for  money. 
Hughes  v.  Oilman,  10  Moore,  480  ;  2  C.  &  P.  32. 

If  a  trader  denies  himself  to  a  person,  who 
desires  that  he  may  be  told  that  a  certain  bill  of 
exchange,  mentioning  the  particulars  of  it,  is 
dishonoured,  and  that  he  wishes  to  see  him  in 
consequence,  such  denial  is  an  act  of  bankruptcy, 
without  further  proof  of  the  party's  being  a 
creditor,  if  the  jury  believe  that  the  bankrupt  so 
considerod  him.  Bleashy  v.  Crossley,  3  Ring. 
430 ;  2  C.  &  P.  213. 

So  is  a  denial  to  a  servant,  calling  for  a  debt 
bj  the  direction  of  the  acknowledged  agent  of 
the  creditor,  and  by  the  appointment  of  the 
debtor.    Bam  ford,  Ex  parte,  16  Ves.  449. 

A  trader  bought  goods  to  be  paid  for  by  bill. 
A  few  days  after  the  goods  had  been  delivered 
the  seller  called  and  demanded  a  return  of  his 
goods,  and  at  the  same  time  threatened  to  have 
the  trader  arrested  for  swindling  in  taking  in  the 
goods  when  he  knew  he  was  in  insolvent  circum- 
stances. He  requested  to  see  the  trader,  who 
refused  to  see  him : — Held,  not  sufficient  to  raise 
a  presumption  of  a  beginning  to  keep  house  with 
intent  to  delay  a  creditor,  so  as  to  constitute  an 
act  of  bankruptcy.  Clements  v.  M^Kihhen,  2  H. 
&  N.  62. 


0.  Ityinff  in  Prison  or  Bsoapin^  therefirom. 

Before  6  Geo.  4,  c.  16.] — The  lying  in  prison 
nnder  21  Jac.  1,  c.  19,  s.  2,  meant  two  months  of 
actual  uninterrupted  imprisonment.  Barnard 
V.  Palmer,  1  Camp.  509. 

Where  a  person  lay  in  prison  two  months  for 
debt,  subsequently  to  a  criminal  process  which 
had  been  djischarged: — Held,  that  this  consti- 
tuted an  act  of  bankruptcy,  though  it  did  not 
appear  that  he  had  personal  notice  of  his  dis- 
cnarge.  12^0?  v.  Page,  3  Moore,  656 ;  1  B.  &  B. 
308;  7  Price,  616. 

Where  a  person  was  arrested,  but  on  account 
of  illness  was  permitted  to  remain  a  few  days  in 
his  own  house,  in  the  custody  of  the  officer's  fol- 
lower, who  was  not  named  in  the  warrant,  but 
who  kept  the  key  of  the  house  in  his  possession, 
and  be  was  then  removed  to  gaol,  where  he  con- 
tinned  for  the  remainder  of  two  months: — ^Held, 
that  this  was  a  legal  imprisonment)  bo  as  to  con- 


stitute an  act  of  bankruptcy.    Stevens  v.  Jackson, 

1  Marsh.  469 ;  6  Taunt.  106 ;  4  Camp.  164 ;  2 
Rose,  285. 

For  what  Debt.] — A  penalty  due  to  the  crown 
was  a  debt  within  the  21  Jac.  1,  c.  19,  s.  2 ;  and, 
therefore,  where  a  trader  lay  in  prison  more 
than  two  months,  being  unable  to  pay  Exchequer 
penalties  for  smuggling?,  he  committed  an  act  of 
bankruptcy.     Cobb  v.  Symonds,  5  B.  &  A.  616. 

When  Act  of  Bankruptcy  complete.] — The  act 
of  bankruptcy,  by  lying  in  prison  twenty-one 
days,  did  not  relate  to  the  first  day  of  imprison- 
ment, under  the  6  Geo.  4,  c.  16,  s.  5.  but  only  to 
the  last  of  them.  Moscr  v.  Xeicman,  6  Bing. 
556;  4  M.  &  P.  333 ;  &  P„  Higgins  v.  JfAdam, 
3  Y.  &  J.  1 ;  Tueher  v.  Barrow,  3  C.  &  P.  85 ; 
M.  &  M.  137. 

Where  a  trader  was  arrested  on  the  20th  of 
March,  committed  to  prison  on  the  21st  of  April, 
and  discharged  from  prison  on  the  2(>th  of  May : 
— Held,  that  an  adjudication  of  bankruptcy 
against  him  upon  a  petition  filed  on  the  20th  of 
May  in  the  following  year  could  not  be  supported, 
such  lying  in  prison  not  having  been  an  act  of 
bankruptcy  within  twelve  mouths  previously  to 
the  filing  of  the  petition,  within  12  &  13  Vict.  c. 
106,  s.  69.  Wallace  v.  Blacktcell,  3  Drew.  538  ; 
25  L.  J.,  Ch.  644 ;  2  Jur.,  N.  S.  666. 

Imprisonment  under  Ca.  sa.  and  Warrant.] — A 
trader  was  taken  in  execution  under  a  ca.  sa., 
and  whilst  in  the  custody  of  the  sheriff's  officer 
was  taken  under  warrant  on  a  charge  of  felony. 
He  remained  in  the  county  gaol  under  the  ca.  sa. 
and  warrant  for  more  than  twenty-one  days : — 
Held,  that  this  was  a  sufficient  lying  in  prison  to 
constitute  an  act  of  bankruptcy.  Crahh,  Ex 
parte,  8  De  G.,  Mac.  k  G.  277 ;  25  L.  J.,  Bk.  45 ; 

2  Jur.,  N.  S.  628. 


3.  Acts  op  Bankruptcy  belatino  to  the 
Pbofebtt  of  the  Debtor. 

a.  Oenerally. 

Under  6  Geo.  4,  c.  16,  similar  to  12  4  13  Vict, 
c.  106.] — The  words  "  either  within  this  realm 
or  elsewhere"  were  inserted,  because  under  21 
Jac.  1,  c.  19,  a  person  resident  in  India,  and 
trading  there,  drawing  bills  upon  England  for 
the  value  of  other  bills  sent  thither,  did  not 
commit  an  act  of  bankruptcy  by  assigning,  while 
resident  in  India,  all  his  effects  in  trust  for 
creditors.     Inglis  v.  Grant,  5  T.  R.  530. 

The  word  "  fraudulent "  applies  to  each  of  the 
words  "  gift,"  "  delivery,"  and  "  transfer."  Cook 
V.  Caldecott,  4  C.  &  P.  315 ;  M.  &  M.  522. 

The  word  *•  delivery"  is  of  very  general  sig- 
nification ;  but,  being  connected  with  the  words 
*'  gift  or  transfer,"  it  seems  that,  in  interpreta- 
tion, it  must  be  confined  to  transactions  of  the 
same  nature.  Cotton  v.  James,  M.  &  M.  273  ;  3 
C.  &  P.  505. 

Property  or  Interest  miut  pass.]— A  delivery 
of  goods  to  be  an  act  of  bankruptcy  within  12  & 
13  Vict.  c.  106,  s.  67,  must  pass,  or  purport  to 
pass,  some  property  or  interest  in  the  goods. 
Isitt  V.  Beeston,  4  L.  R.,  Bz.  169 ;  38  L.  J.,  Ex. 
89;  20  L.  T.  371 ;  17  W.  R.  620. 

Seed  not  Void  againit  fbtiiro  Oriditori.]^A 
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deed  for  the  transfer  of  a  trader^s  property  is 
not  void  as  against  future  creditors,  although 
the  execution  of  it  is  an  act  of  bankrupt^. 
Oswald  Y.  Thompion,  2  Bx.  215;  17  L.  J.,  Ex. 
234. 

Deed  mut  be  read  as  a  whole.] — Upon  the 
question  whether  the  execution  of  a  de^  is  an 
act  of  bankruptcy,  one  part  of  it  cannot  be 
separated  from  the  rest.  Stwwball,  Ex  parte^ 
Douglas,  In  re,  7  L.  R.,  Ch.  534  ;  41  L.  J.,  Bk.  49 ; 
26  L.  T.  894  ;  20  W.  R.  786. 

Partners.] — If  one  only  of  seyeral  partners 
executes  a  deedf  which  on  the  face  of  it  purports 
to  convey  for  himself  and  the  other  partners  all 
their  personal  property,  the  deed  operates  to 
convey  the  share  of  that  one,  and  where  one  of 
two  partners  executed  such  an  assignment  of  the 
partnership  property  before,  and  the  other  did 
not  execute  it  until  after  a  fiat  in  bankruptcy 
had  issued : — Held,  in  the  absence  of  anything 
to  shew  that  the  deed  was  delivered  as  an 
escrow,  that  the  former  had  committed  an  act 
of  bankruptcy.  Bowker  v.  Burdehin,  11  M.  & 
W.  128  ;  12  L.  J.,  Ex.  329. 

An  assignment  by  one  of  two  insolvent  part- 
ners of  all  his  interest  in  the'  partnership  assets 
to  the  other,  in  consideration  of  a  covenant  by 
the  latter  to  pay  all  the  partnership  debts,  is  an 
act  of  bankruptcy,  and  is  fraudulent  and  void  as 
against  their  joint  creditors.  May&U',  Ex  parte, 
llJur.,  N.  S.  433 ;  12  L.  T.  254 ;  13  W.  R.  629— 
C.  A. 

Where  one  partner  makes  a  fraudulent  grant 
by  deed  to  another  partner,  it  is  an  act  of  bank- 
ruptcy in  the  former,  but  not  in  the  latter. 
Whitwell  v.  Thomps&ji,  1  Esp.  68. 

Power  to  sell  Debtor's  Ch>ods.]-— McF.,  shortly 
before  being  made  a  bankrupt,  being  indebted 
to  the  defendant,  gave  him  a  bill  for  the  amount 
and  the  power  of  selling,  in  case  the  bill  was  not 
met  at  the  end  of  seven  days,  certain  brandies 
which  comprised  all  McP.*s  property  and  which 
had  been  previously  landed  by  the  defendant 
and  warehoused  in  his  name  and  at  his  expense. 
This  item  vras  included  in  the  bill : — Held,  that 
the  transaction  was  not  an  act  of  bankruptcy, 
not  being  "  a  conveyance,  gift,  transfer,  or  de- 
livery" within  the  Bankruptcy  Act,  1869,  s.  6, 
Bub-8.  2.  Philps  V.  Homstedt,  1  Ex.  D.  62. 
Affirming,  8  L.  R.,  Ex.  26 ;  42  L.  J.,  Ex.  12 ;  21 
W.  R.  174.  But  see  Cooper,  Ex  parte,  Baum,  In 
re,  10  Ch.  D.  313 ;  48  L.  J.,  Bk.  54 ;  39  L.  T. 
523 ;  27  W.  R.  299— C.  A. 

family  Settlements.] — A  solicitor  and  money 
scrivener,  being  in  insolvent  circumstances, 
upon' his  marriage  with  a  woman  with  whom 
he  had  for  seven  years  previously  cohabited, 
by  a  deed  of  settlement  and'  articles  of  agree- 
ment executed  prior  to  the  marriage,  conveyed 
ai^d  assigned  his  real  and  personal  estate  to 
trustees,  for  his  wife,  with  a  joint  power  of 
appointment  among  the  children  of  the  marriage 
(including  an  illegitimate  daughter),  but  re- 
serving ho  interest  to  himself ;  immediately 
after  the  marriage  the  power  was  exercised  in 
&Tour  of  the  illegitimate  daughter.  The  pro- 
perty.remained  under  the  control  of  the  husband ; 
and,  within  two  months  after- the  marriage,  a 
fiat  issued  against  him : — Held,  that  the  settle- 
sien^  .was  itself  an  act  of  bankmptcyj  and  void 


as  against  the  assignees.     Colomhine  v.  Penhall, 
I  Sm.  &  G.  228. 

Sale  of  Ooods.] — A  fair  and  bon&  fide  sale  of 
tne  whole  of  a  trader's  property  is  not  of  itself 
an  act  of  bankruptcy.  Rose  ▼.  Haycock^  3  N. 
&  M.  645  ;  1  A.  ac  E.  460. 

A  party  who  impeaches  the  sale  of  the  whole 
of  a  bankrupt's  property  must  shew  some  facts 
from  which  fraud  may  be  inferred.    lb. 

A  sale  by  a  trader  of  his  goods  at  prices  con- 
siderably below  their  markeUible  value,  is  not  of 
itself  a  fraudulent  transfer.  Lee  v.  Hart,  11  Ex. 
880 ;  26  L.  J.,  Ex.  135 ;  2  Jur.,  N.  S.  308— Ex. 
Ch. 

To  render  the  transaction  fraudulent,  the  seller 
must  have  intended  by  such  sale  to  defeat  or 
delay  his  creditors,  and  the  purchaser  must  have 
had  reason  to  know  that  such  was  the  object  of 
the  seller,    lb. 

If  a  trader  raises  money  by  selling  his  goods 
at  an  under  value  (not  for  the  purpose  of  carry- 
ing on  his  business,  but  in  contemplation  of 
stopping  payment,  and  for  the  purpose  of  cheat- 
ing his  creditors),  to  one  who  has  notice,  either 
by  express  information,  or  from  the  nature  of 
the  transaction  that  he  is  selling  his  goods,  not 
in  order  to  carry  on  his  business,  but  with  a 
fraudulent  intention,  the  sale  is  an  act  of  bank- 
ruptcy, and  void,  and  the  assignees  may  recover 
the  goods  from  the  purchaser.  Froser  v.  Lery, 
6  H.  &  N.  16. 

A  sale  of  the  whole  of  a  trader's  stock-in-trade, 
with  an  intention  to  abscond  with  the  money 
and  cheat  his  creditors,  to  a  bon&  fide  purchaser, 
who  is  ignorant  of  the  trader's  design,  is  not  an 
act  of  bankruptcy.  Baxter  v.  Pr  it  chard,  3  N. 
&  M.  638 ;  1  A.  &  E.  456. 

A  sale  by  a  trader  in  insolvent  circumstances, 
and  on  the  eve  of  bankruptcy,  of  his  stock-in- 
trade  and  the  bulk  of  his  property  to  one  of  his 
creditors,  the  consideration  being  in  part  an  old 
debt,  is  not  per  se  an  act  of  bankruptcy,  though 
the  effect  is  to  stop  the  trading.  Bell  v.  Simp- 
son, 2  H.  &  N.  410 ;  26  L.  J.,  Ex.  363. 

A  creditor,  who  had  recovered  judgment 
against  a  trader  for  a  sum  exceeding  50/., 
issued  execution,  and  the  sheriff  seized  six  horses 
belonging  to  the  debtor.  It  was  afterwards 
agreed  between  the  creditor  (who  knew  that  the 
debtor  was  insolvent)  and  the  debtor,  that  the 
sheriff  should  withdraw,  and  that  the  debtor 
should  sell  the  horses  to  the  creditor  for  a  sum 
just  large  enough  to  cover  the  debt  and  the 
amount  of  the  sheriff's  charges,  the  debtor  con- 
tinuing in  possession  of  the  horses  and  paying  so 
much  a  day  for  the  use  of  them : — Held,  that 
this  transaction  was  a  fraudulent  transfer  of  a 
part  of  the  debtor's  property,  within  the  Bank- 
ruptcy A<i;,  1869,  s.  6,  sub-s.  2.  Pearson^  Ex 
parte,  Mortimer,  In  re,  8  L.  R.,  Ch.  667 ;  42  L. 
J.,  Bk.  44 ;  28  L.  T.  796 ;  21  W.  R.  688. 

Voluntary  Preference  of  Creditor.]— A  volun- 
tary preference  of  a  creditor,  though  it  can  be 
set  aside  as  a  fraud  on  the  bankruptcy  law,  is 
not  an  act  of  bankruptcy.  Stnbbins.  Ex  parte, 
Wilki7ison,  In  re,  17  Ch.  D.  68 ;  50  L.  J.,  Ch. 
547 ;  44  L.  T.  877  ;  29  W.  R.  663— C.  A. 


b.  Fraudulent  Surrender  of  Ctopyholda. 

This  was  not,  under  1  Ja<i.  1 ,  c.  15,  s.  2,  an  act  of 
bankruptcy,  because  it  was  said  it  could  not  be 
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done  with  intent  to  defeat  or  delay  creditors,  as 
they  could  not  have  execution  of  copyhold  lands. 
CocUkot,  Ex  parte,  3  Bro.  C.  C.  502. 

o.  Fraudulent  Execution. 


Judgment  by  De&nlt.] — ^A  person, 
by  suffering  judgment  to  go  by  default,  does  not 
procure  his  goods  to  be  taken  in  execution,  so  as 
to  be  an  act  of  bankruptcy,  although  his  goods 
are  afterwards  taken  in  an  execution  sued  out 
upon  that  judgment.  Gibson  v.  King,  Car.  & 
M.  i5a. 

Act  not  Complete  until  Seiiure.] — ^An  act  of 
bankruptcy,  by  procuring  the  party^s  own  goods 
to  be  taken  in  execution,  is  not  committS  till 
the  actual  seizure.  Belcher  v.  Oummow,  9  Q.  B. 
873  ;  16  L.  J.,  Q.  B.  165  ;  11  Jur.  286. 

BilU  of  Exchange.] — Under  6  Qeo.  4,  c.  16,  s.  3, 
a  party  procuring  bills  of  exchange,  his  property, 
to  be  taken  in  execution  with  intent  to  defeat 
creditors,  after  the  1  &  2  Vict.  c.  110,  s.  12,  com- 
mitted an  act  of  bankruptcy,  though  at  the  time 
..when  6  Geo.  4,  c.  16,  passed,  bills  of  exchange 
were  not  liable  to  be  taken  in  execution. 
Edwards  v.  Cooper,  11  Q.  B.  33. 

Judgment  for  Debt  aeeming  Due — Szeeution 
levied  after  Aeerual  of  Debt.] — In  May,  1842,  a 
tenant  owed  arrears  of  rent,  and,  on  the  pressing 
application  of  his  landlord,  executed  a  warrant 
of  attorney  for  the  amount  of  those  arrears  and 
of  the  current  year*s  rent,  upon  the  understanding 
that  judgment  was  to  be  entered  up  thereon,  and 
a  fi.  fa.  delivered  to  the  sheriff  ;  but  that  it  was 
not  to  be  executed  unless  other  writs  against  the 
tenant  came  to  the  sheriff^s  handsv  In  October, 
1842,  application  was  made  to  the  tenant  for 
payment  of  the  rent,  he  being  expressly  informed 
that  another  year's  rent  had  become  due ;  and  on 
that  occasion  he  paid  a  sum  on  account,  and 
undertook  to  pay  the  remainder  before  the 
Christmas  following.  In  November,  1842,  other 
writs  against  the  tenant  having  come  to  the 
sherifE^s  hands,  the  fi.  fa.  issued  on  the  judgment 
on  the  warrant  of  attorney  was  executed : — Held, 
that  the  giving  of  the  warrant  of  attorney  under 
the  circumstances  was  not  an  act  of  bankruptcy 
by  the  tenant  as  a  procuring  of  his  goods  to  be 
taken  in  execution.  Oore  v.  Lloyd,  12  M.  &  W. 
463  ;  13  L.  J.,  Ex.  366. 

Ezeeution  net  at  Inttanoe  of  Debtor.] — ^A  trader 
owed  money  to  his  brother,  and  the  latter  issued 
a  fi.  fa.  and  took  the  whole  of  the  bankrupt's  pro- 
perty. A  commissioner  considered  that  issuing 
the  execution  had  not  been  at  the  instance  of  the 
bankrupt,  and  fbat,  therefore,  there  had  been  no 
Talid  act  of  bankruptcy  to  support  an  adjudica- 
tion under  12  &  13  Vict.  c.  106,  s.  67.  On  appeal 
the  court  refused  to  interfere  with  the  discretion 
of  the  commissioner.  Boyd,  Ex  parte,  31  L.  J., 
Bk.  6  ;  6  L.  T.  142— L.  J. 


d.  Olying  Koneyor  Security  to  Petitioning 

Oreditor. 

Aflixgueef  entitled  to  Recover.] — ^The  defen- 
dants on  whose  petition  a  fiat  had  issued  received 
a  payment  from  the  bankrupt,  whereby  they  ob- 
tained more  in  the  pound  than  his  other  creditors. 


The  fiat  not  having  been  proceeded  in  was  an- 
nulled, and  another  fiat  issued  on  the  petition  of 
a  creditor  whose  debt  was  due  before  the  payment 
made  to  the  defendants : — Held,  that  this  pay- 
ment was  an  act  of  bankruptcy  within  6  Geo.  4, 
c.  16,  s.  8,  in  which  the  last  fiat  was  sustainable, 
and  that  as  no  person  had  been  appointed  by  the 
commissioners  under  that  section  to  whom  the 
money  paid  was  to  be  returned  by  the  defendants, 
the  assignees  of  the  bankrupt  were  entitled  to 
recover  it.  Ellis  v.  Russell,  10  Q.  B.  952 ;  16 
L.  J.,  Q.  B.  428  ;  11  Jur.  821. 

Payment  made  without  Knowledge  or  Consent 
of  Debtor.] — An  adjudication  was  made  against 
a  trader  in  1861,  which  was  afterwards  annulled. 
Another  adjudication  was  made  in  1862.  The  act 
of  bankruptcy  on  which  the  second  adjudication 
was  founded  was  the  payment  of  1,100/.  to  the 
party  at  whose  instance  the  adjudication  of  1861 
was  made,  in  settlement  of  his  demand.  The 
commissioner  confirmed  the  adjudication  of  1862. 
On  appeal,  the  court  (having  called  for  other 
evidence  than  that  which  was  before  the  com- 
missioner) was  of  opinion  that  the  payment  of 
the  1,100/.  not  being  proved  to  have  been  made 
by  an  agent  on  behalf  or  with  the  knowledge  or 
assent  of  the  bankrupt,  was  not  a  compounding 
with  the  petitioning  creditor,  within  12  &  13 
Vict.  c.  106,  s.  71,  and  annulled  the  Adjudication. 
Seott  Russell,  In  re,  31  L.  J.,  Bk.  37 ;  6  L.  T. 
138— L.  J. 


e.  ABBiffnmexrts  for  Benefit  of  Oredltore. 

Under  old  law.] — A  deed,  whereby  a  trader 
conveys  all  his  property  in  trust  to  divide 
amongst  his  creditors,  is  an  act  of  bankruptcy. 
Bourne,  Ex  parte,  16  Ves.  149 ;  S,  P,,  Smith,  tlx 
parte,  1  Ves.  &  B.  518  ;  2  Rose,  63. 


Intent  presumed.] — So  it  is  an  act  of 


bankruptcy,  although,  in  so  doing,  he  did  not  in- 
tend to  defeat  or  delay  his  creditors,  as  that 
being  the  necessary  consequence  of  the  assign- 
ment, he  must,  in  law,  be  taken  to  have  intended 
it.  Stewart  v.  Moody,  1  C.  M.  &  R.  777 ;  5  Tyr. 
493. 


Proviso  for  Avoidance.] — Bo,  though  the 


creditors  with  whom  such  deed  was  in  the  first 
instance  concerted,  afterwards,  and  when  it  was 
executed,  changed  their  purpose,  unknown  to 
the  bankrupt,  and  intendea  to  set  it  up  as  an  act 
of  bankruptcy.  And  such  deed  is  operative, 
though  it  contains  a  proviso  to  be  void,  if  the 
trustees  think  fit.  Taj^enden  v.  Burgess,  4  East, 
230  ;  1  Smith,  33. 

Szeeuted  by  Trader  only.] — So,  an  as- 
signment by  a  trader  of  all  his  estate  and  effects, 
for  the  benefit  of  all  his  creditors,  executed  by 
the  trader,  but  not  executed  by  the  trustee  or  by 
any  creditor,  or  further  acted  on,  is  an  act  at 
bankruptcy.  Botcherhy  v,  Lancaster,  3  N.  &  M. 
383  ;  1  A.  &  E.  77. 


Deed,  whether  Void  for  all  Purposes.] — 


Proviso  in  a  lease  for  re-entry,  and  that  the  lease 
should  be  void  if  the  lessee  assigned  without 
license.  The  lessee  by  deed  assigned  all  his  pro- 
perty, real  and  personal,  to  trustees,  for  the 
benefit  of  his  creditors,  and  was  afterwuds  de- 
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clared  a  bankrupt: — Held,  that  the  deed  of 
assignment  was  an  act  of  bankruptcy  and  void. 
Doe  d.  Lloyd  v.  Powvll,  8  D.  &  R.  35  ;  5  B.  &  C. 
308. 

In  October,  1852,  E.,  a  trader,  assigned  to  the 
plaintiff  all  his  household  furniture  and  effects 
then  on  his  premises,  as  a  security  for  money  lent, 
with  a  power  in  default  of  payment  to  seize  and 
take  possession  of  the  property  thereby  assigned, 
and  all  other  goods,  cnattels  and  effects  which 
might  be  found  on  the  premises.  In  January, 
1855,  E.  assigned  all  his  estate  and  effects  to  trus- 
tees, for  the  benefit  of  his  creditors.  In  the  fol- 
lowing February  the  plaintiff  seized  the  goods 
then  on  the  premises  of  E.,  and  in  March  a  fiat 
in  bankruptcy  issued  against  E.,  the  act  of  bank- 
ruptcy being  the  assignment  of  his  estate  and 
effects  to  trustees.  In  an  action  by  the  plaintiff 
against  the  assignees  for  selling  the  goods  so 
seized  by  them  : — Held,  that  though  the  assign- 
ment by  E.  of  his  estate  and  effects  to  trustees 
was  void  as  against  creditors,  yet  it  oj^erated  to 
transfer  to  the  assignees  the  property  not  in- 
cluded in  the  assignment  to  the  plaintiff,  and  bo 
defeated  his  title,  which  would  otherwise  have 
been  valid  by  the  seizure.  Carr  y,  Aeraman, 
11  Ex.  5(56  ;  25  L.  J.,  Ex.  90. 


Agiignment  of  Balk  of  Property.]— An 


assignment  of  the  principal  part  of  the  assignor's 
proiKjrty  may  be  an  act  of  bankruptcy,  although 
not  executed  by  the  assignor  spontaneously,  if  it 
appears  that  the  provisions  of  the  deed  must 
necessarily  have  the  effect  of  delaying  and  de- 
feating his  creditors.  .  Weiuleyi  Ex  parte,  1  De 
G.,  J.  &  S.  273  :  32  L.  J.,  Bk.  23  ;  9  Jur.,  N.  S. 
315;  7L.  T.  548;  11  W.  R.  241. 

Where  such  an  assignment  was  made  to  trus- 
tees, one  of  whom  was  an  accountant  employed 
with  a  view  to  and  under  the  assignment,  upon 
trust  out  of  the  proceeds  of  the  property  in  the 
first  place  to  pay  all  costs,  charges  and  expenses 
due  or  to  become  due  to  the  assignor's  solicitor, 
and  the  professional  charges  of  the  accountant 
trustee,  and  other  ex])enses,  and  subject  thereto 
to  divide  the  proceeds  rateably  among  the  credi- 
tors who  should  execute  the  deed,  and  the  deed 
recit«Hi  that  the  assignor  was  not  prepared  to  pay 
his  debts  in  full : — Held,  that  the  necessary  effect 
of  the  deed  was  to  defeat  and  delay  the  creditors, 
and  that  it  was  an  act  of  bankruptcy.    lb. 


Sxecutioa  of  Aiiignment  to  be  uied  in 


Case  of  Heoetsity.] — ^A  trader,  being  pressed  by 
a  particular  creditor,  who  had  issued  a  fi.  fa. 
against  his  goods,  under  which  the  sheriff  had 
seized,  executed  an  assignment  of  all  his  estate 
and  effects  for  the  benefit  of  his  creditors,  and, 
in  the  presence  of  the  party  to  whom  the  assign- 
ment was  made,  gave  it  to  his  attorney,  in  oitler 
that  it  might  be  used,  if  circumstances  should 
render  it  necessary,  as  an  act  of  bankruptcy  : — 
Held,  that  the  deed  operated  as  a  valid  act  of 
bankruptcy.  Turner  v.  Hardcatttle^  11  C.  B., 
N.  S.  683 ;  31  L.  J.,  C.  P.  193. 

Under  24  4  25  Vict  c.  184.]— The  registration 
of  trust-deeds  under  24  &  25  Vict.  c.  134,  ss,  192, 
194,  although  in  practice  performed  by  the  same 
officer,  is  distinct  and  has  different  operations; 
and  where,  for  the  want  of  the  papers  required 
by  the  ortlers,  registration  under  the  former  sec- 
tion had  been  refused  by  the  officer,  and  the  ap- 
plicant had  registered  the  deed  under  8. 194  : — 


Held,  that  the  registration  did  not  prevent  the 
deed,  which  was  an  assignment  of  all  the  debtor's 
property,  from  being  an  act  of  bankruptcy. 
Morgan,  Ex  parte,  1  Be  G.,  J.  &  S.  288. 

Assignment  of  Part  of  Property.] — ^A  convey- 
ance by  a  trader  of  part  of  his  property  for  the 
benefit  of  his  creditors,  is  not  an  act  of  bank- 
ruptcy, unless  executed  under  circumstances  of 
fraud  ;  and  mere  conjecture  of  fraud,  arising 
from  extrinsic  circumstances,  will  not  be  suffi- 
cient to  affect  the  title  under  such  conveyance. 
Cattcll  V.  Corrall,  4  Y.  &  C.  228. 

A  conveyance  by  a  trader,  for  the  benefit  of  his 
creditors,  of  his  effects  at  a  certain  place  is  not 
an  act  of  bankruptcy,  unless  it  is  shewn  that  he 
had  *no  other  effects.  Chase  v.  Gohle,  3  Scott, 
N.  R.  245  ;  2  M.  &  G.  930. 

Evidence — Unstamped  Deed.] — A  deed  of  ar- 
signment  for  the  benefit  of  creditors,  not  regis- 
tered through  want  of  the  necessary  assents,  may 
be  used,  though  unstamped,  as  evidence  of  an 
act  of  bankruptcy.  Gouldwell,  In  re.  Squire, 
Ex  parte,  4  L.  R.,  Ch.  47  ;  38  L.  J.,  Bk.  13  ; 
19  L.  T.  272  ;  17  W.  R.  40  ;  overruling  Pottt^, 
Ex  parte,  3  De  G.,  J.  &  S.  240 ;  34  L.  J.,  Bk.  4C ; 
11  Jur.,  N.  S.  49 ;  11  L.  T.  435  ;  13  W.  R.  189. 

Partners — Separate  Creditors.] — Where  part- 
ners by  deed,  assigned  all  their  partnership 
effects  to  trustees  for  the  benefit  of  their  credi- 
tors, and  some  of  the  separate  creditors  of  one 
partner  did  not  assent  to  it,  the  assignment  was 
fraudulent  and  void,  and  an  act  of  bankruptcy. 
Eckhardt  v.  WiUon,  8  T.  R.  140. 

A.  and  N.  being  in  partnership,  executcil 
assignments  of  all  their  joii^t  estate  to  mortga- 
gees, and  afterwards  A.  assigned  all  his  separate 
estate  and  effects  whatsoever,  specifying  them  in 
detail,  and  "  all  other  the  estate  and  effects  of 
him,''  A.,  unto  a  trustee  to  divide  the  proceeds 
arising  from  the  sale  amongst  such  of  his  sepa- 
rate creditors  as  should  within  one  month  become 
parties  to  and  execute  the  deed.  The  deed  was 
not  registered  under  the  Bills  of  Sale  Act,  1854. 
Upon  the  day  following  the  date'  of  the  last- 
mentioned  deed  a  petition  for  adjudication  was 
filed  against  A.  and  N.,  under  which  they  were 
subsequently  declared  bankrupts,  the  acts  of 
bankruptcy  relied  upon  having  been  committed 
two  or  three  days  before  the  date  of  the  last 
deed  : — Held,  that  the  last-mentioned  deed  was 
an  act  of  bankruptcy,  and  a  preference  of  sepa- 
rate creditors  over  the  general  body  of  creditors, 
and  that  the  trustee  under  the  deed  was  not 
entitled  to  the  property  as  against  the  claims  of 
the  trustee  under  the  bankruptcv.  JkPLean,  Ex 
parte,  24  L.  T.  144. 

Separate  Estate.] — One  of  two  traders^ 

in  partnership,  conveyed  by  deed  his  separate 
estate  to  trustees  for  the  joint  creditors  of  both  ; 
the  joint  creditors  agreeing  that  the  traders 
should  continue  in  possession  of  their  stock,  and 
carry  on  business  with  a  view  to  retrieve  them- 
selves ;  and  that  upon  their  paying  4#.  6^.  in 
the  pound  by  instalments,  they  should  receive  a 
general  release  : — Held,  not  an  act  of  bankruptcy : 
— Held,  also,  that  it  was  properly  left  to  the 
jury  to  say,  whether  the  deed  was  executed  bon& 
fide  to  enable  the  traders  to  retrieve  themselrea, 
or  was  executed  with  intent  to  defraud  his  sepa- 
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rate  creditors.      Abbott    v.   Burbage,  2    Bing. 
N.  C.  444  ;  2  Scott,  656  ;  1  Hodges,  448. 

A  partnership  which  existed  between  A.  and  B. 
was  dissolved  bj  mutual    consent.     A.,  being 
separately  possessed   of  freehold  and  leasehold 
estates,  aitcr  the  dissolution  conveyed  them  to 
trostccs  for  sale  or  mortgage,  and  empowered 
them  to  execute  such  conveyances  as  they  should 
think  fit,  for  the  purpose  of  converting  his  estates 
into  money;  in  order  to  enable  him  to  carry  on 
bis  trade,  and  to  pay  his  creditors  their  debts  ; 
and  it  was  agreed,  that  such  conveyances  might 
be  made  and  executed  by  the  trustees  with  or 
without  the  concurrence  of  A.,  and  tliat  they 
should  be  seised  or  interested  in  the    money 
arising  from  such  sale  or  mortgage.      At  the 
time  this  deed  was  executed,  A.  had  stock  in 
trade,  and  other  personal  effects  to  a  considerable 
amount,  indej)endently  of  the  partnership  assets, 
which  were  not  sufficient  to  pay  the  j^artncrshij) 
debts.     The  trustees  were  not  creditors  of  either 
A.  or  his  partner.    A.  and  his  partner  afterwards 
.rave  C.  &  Co.,  who  were  not  creditors  of  either, 
a  power  of  attorney  to  make  demands  of  every 
description,  to  examine  and  settle  all  the  ac- 
counts, together  with  other  powers  to  act  for 
them,  they  agreeing  to  ratify  whatever  should  be 
done  under  it.    A  deed  was  afterwards  prepared 
by  A.  and  his  trustees,  for  the  purpose  of  con- 
veying all  his  freehold  and  leasehold  estates  pre- 
viouslv  conveyed  to  D.  &  Co.  to  sell  or  mortgage, 
with  a  view  "to  raise  180.000/.,  and  40,000/.  in 
negotiable  bills  of  exchange,  and  to  indemnify 
the  drawers  and  acceptors  ;  but  these  sums  were 
not  advanced,  nor  were  the  bills  drawn,  or  any 
other  act  done  under  the  latter  deed : — Held, 
that  neither  the  execution  of  the  first  convevance 
to  his  trustees,  nor  the  power  of  attorney,  under 
these  circums^nces,  constituted  an  act  of  bank- 
ruptcy by  A.     Berne y  v.  DatUon^  4  Moore,  126  ; 
1  B.  &  B.  408. 

So,  where  such  partners,  being  in  insolvent  cir- 
cumstances, stopped  payment  on  the  15th  of 
February,  1819,  and  dissolved  their  partnership 
on  that  day :  and  A.  being  separately  possessed 
of  freehold  and  leasehold  estates,  conveyed  the 
whole  of  them' on  the  same  day,  by  indentures  of 
lease  and  release,  to  trustees  in  trust  for  sale  or 
mortgage,  for  the  purpose  of  converting  such 
states  into  money,  it  being  convenient  to  A.  to 
raise  money  at  an  early  period  :  and  subsequently 
to  this  conveyance,  A.  and  B.  gave  a  power  of 
attorney  to  C,  &  Co.  to  recover  all  debts  which 
should  be  due  to  them,  together  with  full  powers 
to  act  for  them  : — Held,  that  these  circumstances 
did  not  constitute  an  act  of  bankruptcy  by  A. 
Berruy  v.  Vyner,  4  Moore,  322  ;  1  B.  &  B.  482. 

The  separate  assignments  by  partners  of  their 
separate  estates  to  tnistees  for  the  benefit  of 
their  creditors,  one  of  which  assignments  is 
registered  under  the  Bankruptcy  Act  of  1861, 
and  the  other  not,  do  not  operate  as  a  bankruptcy 
of  the  firm  so  as  to  bring  into  operation  the  pro- 
vision of  the  Bankruptcy  Act  of  1849,  s.  171,  as 
to  set-off  for  mutual  credits.  London,  Bombay 
and  Mtditerranean  Bank  v.  Narraway,  15  Jj.  R., 
Eq.  93  ;  42  L.  J.,  Ch.  329 ;  27  L.  T.  572  ;  21 
W.  B.  318. 

f.  Assignment  of  Bebtor^s  whole  Property, 
i.   To  Secure  an  Exuting  Debt. 

Ctenerally.] — An  assignment  by  a  trader  of  all 
his  estate,  stock,  and  effects  to  one  creditor  is  in 
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itself  an  act  of  bankruptcy,  without  any  fraud 
on  the  part  of  the  trader.  Siebert  v.  Spoonery  1 
M.  &  W.  714  ;  2  Gale,  135. 

An  assignment  by  a  trader  in  insolvent  cir- 
cumstances of  all  his  stock  in  trade  to  one 
creditor,  is  an  act  of  bankruptcy.  Oriental 
Bank  Corporation  v.  Coleman,  3  Giff.  11  ;  30 
L.  J.,  Ch.  635  ;  4  L,  T.  9  ;  9  W.  R.  432. 

The  law  that  a  conveyance  of  a  man's  whole 
property  to  secure  a  past  debt,  whether  he  is  a 
trader  or  a  non-tfader,  is  an  act  of  bankruptcy, 
has  not  been  altered  by  the  Bankruptcy  Act, 
1869.  Wood,  In  re,  Luckes,  Ex  parte,  7  L.  R., 
Ch.  302 ;  41  L.  J.,  Bk.  21 ;  26  X.  T.  113 ;  20 
W.  R.  403. 

What  is  whole  Property.^— Where  a  debtor, 
in  consideration  of  a  pre-existing  debt,  executes 
a  bill  of  sale  which  is  so  extensive  as  to  prevent 
him  from  carrying  on  his  trade,  and  is  calculated, 
to  his  knowledge,  to  defeat  and  delay  his  credi- 
tors, he  thereby  commits  an  act  of  bankruptcy, 
and  the  conveyance  is  void  as  against  his 
assignees.     Young  t.  Fletcher,  4  F.  &  F.  1081. 

A  tradesman  mortgaged  the  freehold  house  in 
which  he  carried  on  his  trade,  being  his  only 
real  estate,  to  secure  an  existing  debt  of  1,100/., 
for  which  he  was  liable  as  surety,  which  exceeded 
the  value  of  the  mortgaged  property.  His  other 
"property  was  of  very  trifling  amount.  He  was 
at  the  time  liable  as  surety  on  a  promissory  note 
for  2,000/.,  and  afterwards  the  other  makers 
having  become  insolvent,  he  was  called  upon  for 
payment,  and  became  bankrupt : — Held,  that 
the  mortgage  was  void  as  against  the  assignees 
irf  bankruptcy,  as  being  an  assignment  made  to 
defeat  or  delay  creditors.  Goodricke  v.  Taylor, 
2  De  G.,  J.  k  S.  135  ;  10  Jur.,  N.  S.  414  ;  10  L  T. 
113  ;  12  W.  R.  632.  Affirming,  2  H.  &  M.  380 ;  9 
L.  T.  604  ;  12  W.  R.  301. 

A  trader  conveyed  all  his  property,  except  his 
furniture  and  book  debts,  to  a  creditor  for  se- 
curing a  previously-existing  debt : — ^Held,  that, 
notwithstanding  the  reservation,  the  deed  was 
fraudulent  and  void,  inasmuch  as  it  placed  the 
bulk  of  his  property  out  of  the  reach  of  his  other 
creditors.  Foxley,  JS»  parte,  Nurte,  In  re,  3 
L.  R.,  Ch.  515  ;  18  L.  T.  862  ;  16  W.  R.  831. 


Poniion  not  Aisigned.] — A  debtor  exe- 


cuted as  security  for  an  antecedent  debt  of  1,500/., 
an  assignment  which  included  all  his  property 
of  any  appreciable  value,  except  a  pension  of 
10*.  &d.  a  day  to  which  he  was  entitled  as  a 
retired  servant  of  the  East  India  Company : — 
Held,  that  as  this  pension  would  not  pass  to  a 
trustee  in  bankruptcy,  and  could  not  be  taken  in 
execution  by  a  creditor,  it  constituted  no  sub- 
stantial exception  from  the  assignment,  which, 
being  an  assignment  of  substantially  the  whole 
of  the  debtor's  property,  was  an  act  of  bank- 
ruptcy. Hawker,  Ex  parte,  Keely,  In  re,  7  L.  R., 
Ch.  214  ;  41  L.  J.,  Bk.  34  ;  26  L.  T.  54  j  20  W.R. 
322. 

Lease  and  Book  Debts  not  Assigned.^— 

A  trader  assigned  all  her  stock-in-tiade,  fix- 
tures, goods,  chattels  and  effects,  in  or  about  her 
place  of  business,  to  secure  an  antecedent  debt 
of  200/.  The  bill  of  sale  included  goods  subse- 
quently acquired  for  the  purposes  of  the  business, 
and  was  expressed  to  be  in  consideration  of 
further  future  advances,  but  contained  no  agree- 
ment for  making  such  advances.    The  lease  of 
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the  shop  and  the  book  debts  were  not  included 
in  the  bill  of  sale.  Upon  the  trader's  bankruptcy 
shortly  afterwards,  the  excepted  property  realized 
about  the  same  amount  as  that  included  in  th6 
bill  of  sale  : — Held,  that  the  lease  and  book 
debts  formed  a  substantial  exception,  and  that 
the  bill  of  sale  was  not  void  as  an  assignment  of 
the  debtor's  whole  property  on  the  eve  of  bank- 
niptcy.  Bollandy  Ex  parte^  Price,  In  re,  41 
L.  J.,  Bk.  60  ;  20  W.  R.  862. 

Xotive  for  Asiignmeiit  Immaterial.] — Where 
a  debtor  assigns  his  whole  property  as  a  security 
for  a  past  debt  only,  it  is  an  act  of  bankruptcy, 
whatever  the  motives  of  the  parties  may  have 
been.  If  there  is  a  further  advance,  it  is  not  a 
question  whether  the  further  advance  is  great  or 
small,  but  whether  there  was  a  bond  fide  inten- 
tion of  carrying  on  the  business.  Mlit,  Ex-  parte, 
EllU,  In  re,  2  Oh.  D.  797  ;  45  L.  J.,  Bk.  169  ; 
34  L.  T.  706—0.  A. 

Bill  of  Sale — Benewal.]— An  advance  of  552. 
was  made  to  a  trader,  on  the  security  of  bills  of 
sale  of  all  the  goods  and  effects  of  the  trader, 
which  were  valued  at  600Z.  There  was  an  agree- 
ment between  the  lender  and  the  trader  that  the 
bills  of  sale  should  be  from  time  to  time  re- 
newed, so  as  to  render  it  not  necessary  to  register 
them.  The  bills  were  accordingly^  renewed 
every  nineteen  days,  and  this  was  done  three 
times.  The  trader  then  became  bankrupt  : — 
Held,  that  the  last  bills  of  sale  were  invalid,  as 
constituting  an  act  of  bankruptcy.  Cohrn,  Ex 
parte,  Sparke,  In  re,  7  L.  R.,  Ch.  20 ;  41  L.  J., 
Bk.  17  ;  25  L.  T.  473  ;  20  W.  R.  69. 

A  bill  of  sale  of  the  whole  of  the  mortgagor's 
property,  given  by  way  of  renewal  of  a  former 
one  not  registered,  is,  if  no  fresh  advance  is  made 
by  the  mortgagee,  an  act  of  bankruptcy,  and 
void,  as  against  the  trustee  in  bankruptcy  of  the 
mortgagor,  notwithstanding  its  registration  in 
due  time.  Stevens,  Ex  parte,  Stevens,  In  re,  20 
L.  R.,  Eq.  786  ;  44  L.  J.,  Bk.  136  ;  33  L.  T.  135  ; 
23  W.  R.  908. 

The  forbearance  of  the  grantee  under  an  un- 
registered bill  of  sale  of  the  whole  of  the  grantor's 
property,  given  for  value,  to  seize  the  property 
comprised  in  it  is  not,  as  against  the  trustee  in 
bankruptcy  of  the  grantor,  good  consideration 
for  the  giving  of  a  new  bill  of  sale  in  lieu  of  the 
first,  but  the  new  bill  of  sale  given  under  such 
circumstances  without  any  fresh  advance  to  the 
grantor  is  an  act  of  bankruptcy,  and  void  as 
against  the  trustee  in  bankruptcy  of  the  grantor. 
Payne,  Ex  parte,  Cross,  In  re,  11  Ch.  D.  539  ;  40 
L.  T.  296  ;  27  W.  R.  368. 


Coniideration  wrongly  stated.  ]~  A.  being 


indebted  to  several  creditors,  assigned  to  one  of 
them,  B.,  all  his  property  by  a  bill  of  sale,  nomi- 
nally for  further  advances  of  goods,  but  really 
for  the  debt  already  due.  Three  days  later,  C, 
another  creditor,  applied  to  A.  for  payment  of 
his  debt,  and  was  told  that  all  the  property  on 
the  premises  was  already  assigned  to  B.  for  90Z. 
which  he  owed  him.  C.  then  accepted  goods  for 
which  he  gave  no  receipt.  On  the  fourth  day, 
B.,  who  had  made  no  further  advance  of  goods, 
took  possession  under  the  bill  of  sale,  and  sold 
off  soon  afterwards.  W.,  also  a  creditor,  filed  a 
petition  for  adjudication  of  bankruptcy  against 
A.,  but  which  was  not  proceed^  with,  A.  having 
agreed  to  execute  a  deed  of  assignment  to  trus- 


tees of  all  his  estates  and  effects  (being  the  pro- 
ceeds of  the  bill  of  sale  and  the  furniture).  In 
an  action  by  the  trustees  against  0.  for  the  goods 
received  by  him  : — Held,  first,  that  the  bUl  of 
sale  to  B.  was  an  act  of  bankruptcy.  Topping  v. 
KeyselL  16  C.  B.,  N.  S.  258  ;  33  L.  J.,  C.  P.  225  ; 
10  Jur.,'  N.  S.  774  ;  10  L.  T.  526  ;  12  W.  R.  756. 

Held,  secondly,  that  the  statement  by  A.  to  C. 
was  notice  to  C.  of  an  act  of  bankruptcy.    lb. 

Held,  thirdly,  that  the  trustees  under  the  deed 
were  qp  titled  to  recover  the  goods  assigned  to  0.  Ih, 

From  Sheriff.] — A  trader  being  in  difla- 

cultics,  and  having  five  executions  against  him, 
all  his  goods  were  conveyed  to  the  defendant  by 
a  bill  of  sale  from  the  sheriff,  with  an  under- 
standing that  they  should  remain  in  A.'s  pre- 
mises to  enable  him  to  repurchase  them  ;  the 
jury  having  found  that  the  object  of  the  trans- 
action was  not  merely  to  relieve  A.  from  a  forced 
sale  of  his  goods,  but  also  to  protect  them  from 
the  demands  of  other  creditors  : — Held,  that  the 
transaction  was  an  act  of  bankruptcy.  Graham 
V.  Furher,  14  C.  B.  410  ;  2  0.  &  P.  452  ;  23  L.  J., 
0.  P.  51  ;  18  Jur.  226. 

Seonrity  for  Judgment  Bebt.]~£xecu- 

tion  was  levied  upon  goods  on  the  premises  of  a 
trader,  who  was  in  insolvent  circumstances  and 
had  ceased  to  carry  on  his  trade,  for  a  debt  ex- 
ceeding 50Z.  The  trader  executed  a  bill  of  sale, 
by  which  he  mortgaged  all  his  stock  in  trade 
and  effects  to  secure  the  judgment  debt,  and  the 
,  sheriff  withdrew  : — Held,  that  whatever  might 
have  been  the  case  before  the  passing  of  the 
Bankruptcy  Act,  1861,  s.  73,  the  bill  of  sale  was 
an  act  of  bankruptcy,  for  it  prevented  the  cre- 
ditors from  treating  the  seizure  and  sale  as  an 
act  of  bankruptcy  and  obtaining  a  distribution 
of  the  property  seized  by  means  of  an  adjudica- 
tion in  bankruptcy  ;  and  that  any  benefit  which 
might  be  expected  to  arise  from  postponing  a 
forced  sale  was  a  benefit  only  to  the  execution 
creditor,  and  not  to  the  rest  of  the  creditors,  who 
took  no  benefit  under  the  security.  Woodkouse 
V.  Murray,  2  L.  R.,  Q,  B.  634  ;  36  L.  J.,  Q.  B. 
289  ;  16  L.  T.  559  ;  15  W.  R.  1109  ;  8  B.  &  S.  464. 
Affirmed,  4  L.  R.,  Q.  B.  27  ;  38  L.  J.,  Q.  B.  28  ; 
19  L.  T.  570 ;  17  W.  R.  206 ;  9  B.  &  S.  720— Ex.  Ch. 

Partners — ^Assignment  of  all  Personal  Pro- 
perty of  One  Partner.]— One  of  two  partners  in 
trade  assigned  the  whole  of  his  separate  assets, 
and  gave  a  power  of  attorney  to  assign  all  his 
personal  property  as  security  for  a  previously- 
existing  separate  debt.  The  partnership  was  at 
this  time  insolvent : — Held,  that  the  execution  of 
the  deed  was  an  act  of  bankruptcy,  notwith- 
standing the  fact  that  none  of  the  partnership 
assets  were  in  terms  included  in  the  d^.  T}reTor^ 
Ex  parte,  Burghardt,  In  re,  1  Ch.  D.  297  ;  45 
L.  J.,  Bk.  27  ;  33  L.  T.  756  ;  24  W.  B.  301. 

Assignment   of  Partnership   A»ets  — 

Separate  Debt] — It  is  a  fraud  upon  the  creditors 
of  a  firm  for  one  of  the  partners,  who  knows  that 
the  firm  is  insolvent,  to  assign  the  partnership 
assets  as  security  for  his  own  private  debt,  or  for 
future  advances  to  be  made  to  himsell  Such  an 
assignment  necessarily  tends  to  defeat  the  cre- 
ditors of  the  partnership  and  is  void  as  an  act  of 
bankruptcy.  Snowball,  Ex  parte,  Douglas,  In 
re,  7  L.  R.,  Oh.  534  ;  41  L.  J.,  Bk.  49  ;  36  L.  T. 
894  ;  20  W.  R.  786. 
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Sach  an  assignment  will  be  void  altogether  as 
an  act  of  bankruptcy,  notwithstanding  the  fact 
that  it  is  made  a  security  as  well  for  partnership 
as  for  private  debts,    th, 

it  To  Secure  an  Existing  Debt  and  Present 

Advances, 

Seventeen  months  before  his  bankruptcy  a 
trader  assigned  by  deed  all  his  estate  and  effects 
by  way  of  security  for  the  repayment  of  a  sum 
due,  and  a  further  advance  of  a  moderate 
amount : — Held,  that,  under  the  circumstances, 
the  deed  was  not  void  under  13  Eliz.  c.  5,  or  as 
an  act  of  bankruptcy.  Allen  v.  Bonnetty  5  L. 
R.,  Ch.  577  ;  23  L.  T.  437. 

Semble,  also,  that  even  if  there  had  not  been  a 
farther  advance,  the  lapse  of  twelve  months  be- 
fore the  bankruptcy  prevented  the  deed  from 
being  invalidated  as  an  act  of  bankruptcy.    Ih. 

Advaate  to  pay  Costs  of  Assignmont.] — ^An 
assignment  by  a  trader  of  all  his  property,  book 
debts  and  stock  in  trade,  in  consideration  of  an 
old  debt  of  530Z.,  the  only  present  advance  being 
2(W.  to  pay  the  trader's  attorney  the  costs  of  the 
assignment,  amounts  to  a  fraud  in  the  eye  of  the 
law,  and  is  an  act  of  bankruptcy,  notwithstand- 
ing that  it  was  in  fact,  as  between  the  parties  to 
it,  a  perfectly  fair  and  bon&  fide  transaction. 
Penson  v.  Moon^  15  L,  T.  444. 

Book  debts  due  to  the  bankrupt  paid  to  a  third 
party  under  such  an  assignment  belong  to  the  as- 
signee of  the  bankruptcy,  and  may  be  recovered 
by  him  in  an  action  for  money  had  and  received. 
Ih. 

Bight  to  Seise  all  after-acquired  Property.] — 
A  trader,  in  consideration  of  a  past  debt  of  240/. 
and  a  present  advance  of  200/.,  conveyed  by  deed 
substantially  the  whole  of  his  property,  giving 
the  transferee  a  right  to  seize  and  take  all  future 
acquired  property,  even  though  it  should  be  pur- 
chased with  the  money  which  was  alleged  to  be 
the  consideration  for  the  transfer  : — Held,  that 
inasmuch  as  the  trader  got  no  equivalent  for  any 
part  of  the  stock  transferred,  and  such  transfer 
necessarily  defeated  and  delayed  his  creditors, 
though  without  fraud  in  fact,  it  constituted  an 
act  of  bankruptcy.  Graham  v.  Chapman^  12  C. 
B.86  ;  21  L.J.,C.  P.  173. 

A  bill  of  sale  to  secure  an  existing  debt  and  a 
present  advance,  which  assigns  the  whole  of  the 
grantor's  property,  including  that  which  he  may 
purchase  by  means  of  the  advance,  is  not  neces- 
sarily void  as  an  act  of  bankruptcy.  Graham  v. 
(Jha^man  (12  C  B.  85)  on  this  point  overruled. 
Hauxwell^  Ex  parte,  Memingtvay,  In  re,  23  Ch. 
D.  626  ;  52  L.  J.,  Ch.  737  ;  48  L.  T.  742  ;  31  W. 
R.  711— C.  A. 

"With  an  ezeeption.] — ^A  bill  of  sale  in- 
cluding all  the  existing  property  of  a  trader  and 
containing  a  power  to  seize  all  after-acquired 
property  with  an  exception,  was  made  by  him  in 
fiivour  of  a  creditor,  in  consideration  partly  of  an 
existing  debt  and  partly  of  a  sum  advanced  by 
such  creditor.  This  advance  consisted  of  a  sum 
paid  to  another  creditor  in  satisfaction  of  a  debt 
secured  by  a  previous  biU  of  sale  over  the  same 
property,  for  the  purpose  of  redeeming  the  pro- 
perty which  he  had  already  seized  under  such 
bilL  More  than  twelve  months  after  the  date  of 
the  previons  bill  of  sale  proceedings  were  taken 


for  a  liquidation  of  the  debtor's  affairs  by  ar- 
rangement, and  a  trustee  was  appointed  : — Held, 
that  the  later  bill  of  sale  was  not  an  act  of  bank- 
ruptey.  Lomax  v.  Buxton,  6  L.  R.,  C.  P.  107  ; 
40  L.  J.,  G.  P.,  150  ;  24  L.  T.  137  ;  19  W.  R.  441. 

Promise  to  give  Bill  of  Sale.] — ^When  a  sum 
of  money  is  advanced  upon  the  faith  of  a  promise 
by  the  debtor  to  give  a  bill  of  sale  of  his  pro- 
perty, the  sum  so  advanced  is  to  be  considered  as 
advanced  upon  the  security  of  the  bill  of  sale  ; 
but  in  such  a  case  the  promise  must  be  an  abso- 
lute one.  Fisher,  Ex  parte,  Ash,  In  re,  7  L.  R., 
Ch.  636  ;  41  L.  J,,  Bk.  62  ;  26  L.  T.  931  ;  20  W. 
R.  849. 

When  a  doctor  on  the  eve  of  bankruptey  as- 
signs all  his  property  to  a  creditor  to  secure  a 
past  debt  as  well  as  a  fresh  advance,  the  small- 
ness  of  the  fresh  advance,  although  not  neces- 
sarily making  the  assignment  an  act  of  bank- 
ruptey, is  strong  evidence  that  the  advance 
was  made,  not  to  enable  the  debtor  to  continue 
his  trade,  but  to  secure  the  past  debt.    lb, 

A  trader  applied  to  a  creditor,  who  had  pre- 
viously advanced  him  600/.,  for  a  further  advance 
of  100/.,  which  was  accordingly  made  on  the 
debtor  giving  a  conditional  promise  that  if  he  did 
not  repay  the  100/.  within  ten  days  he  would  make 
an  assignment  of  all  his  property  to  the  creditor 
to  secure  both  the  past  and  fresh  advance.  De- 
fault was  made  in  payment,  and  the  assignment 
was  executed.  Shortly  afterwards  the  debtor 
became  bankrupt,  and  the  property  was  sold  for 
about  700/.  : — Held,  that,  having  regard  to  the 
conditional  nature.of  the  promise  and  the  small- 
ness  of  the  fresh  advance,  the  assigmcnt  was  an 
act  of  bankruptcy  and  void  against  the  creditors. 
lb. 

Bill  of  Exchange — Payment  by  Drawer.  ] — Pay  - 

ment  of  bills  by  the  drawer  at  the  request  of  the 
acceptor,  who,  in  consideration,  assigns  to  the 
drawer  all  his  property  to  secure  the  amount 
and  also  certain  past  debts,  is  a  substantial  ad- 
vance, and  prevents  the  assignment  from  being 
an  act  of  bankruptcy.  Reed,  Ex  parte,  Twed- 
dell,  In  re,  14  L.  R.,  Eq.  586  ;  26  L.  T.  558  ;  20 
W.  R.  622. 

Therefore,  when,  at  the  request  of  T.,  I.,  M.  & 
Co.  paid  the  amount  due  on  certain  bills  drawn 
by  them  and  accepted  by  T.,  and  T.  assigned  to 
them  his  interest  in  certain  marine  engines  and 
machinery  (which  constituted  his  whole  pro- 
perty), as  security  for  the  moneys  due  on  the 
bills,  and  also  for  other  moneys  due  from  him  to 
them : — Held,  that  the  assignment  was  not  an 
act  of  bankruptcy.    lb. 

Further  Supply  of  Goods.] — A  publican  being 
indebted  to  his  spirit  merchants  in  668/.,  ordered 
from  them  goods  to  the  value  of  92/.  11*.,  part  of 
which  was  for  immediate  delivery  and  the  rest 
in  bond  ;  and  at  the  same  time  paid  them  on  ac- 
count 50/.  in  cash,  and  a  cheque  for  100/.  The 
merchants  despatched  the  goods  ordered  for  de- 
livery, which  were  of  the  f alue  of  62/.,  but  before 
they  reached  their  destination  the  cheque  was 
dishonoured.  The  merchants  stopped  the  goods 
in  transitu.  Thereupon  the  customer  paid  the 
amount  of  the  cheque,  but  was  informed  by  the 
merchants  that  they  would  not  release  the  goods 
in  transitu,  or  supply  him  with  more  goods,  un- 
less he  gave  security  for  his  account.  He  then, 
in  consideration  of  their   releasing  the  goods, 
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executed  a  bill  of  sale  in  £aronr  of  the  merchants 
of  the  balk  but  not  the  whole  of  his  property, 
defeasible  on  payment  of  their  debt  immediately 
upon  demand,  with  power  of  seizure  and  sale  in 
default  of  payment.  The  goods  were  delivered, 
and  the  debtor  continued  his  business,  but  in  the 
following  week  the  merchants  discovered  that  he 
was  absenting  himself  from  home  at  a  busy  time, 
and  they  took  possession  under  the  bill  of  sale. 
One  week  after  this  the  debtor  filed  his  petition 
for  liquidation  : — Held,  upon  these  facts,  that 
there  was  a  present  consideration  for  the  bill  of 
sale,  amounting  to  a  substantial  advance  for  the 
purpose  of  carrying  on  the  business,  and  that  the 
assignment  was  not  an  act  of  bankruptcy.  ThrfU 
fillip  Ex  parte y  Willmmson^  In  re^  46  L.  J.,  Bk. 
8  ;  35  L.  T.  675  ;  25  W.  R.  127. 


Advanoe  to  enable  Trader  to  continne  Bui- 

nesi.] — The  question  whether  a  further  advance 
to  a  trader  will  sustain  an  assig^iment  to  secure 
it  and  a  previous  debt  is  not  simply  a  question  of 
amount,  but  a  question  whether  the  advance  was 
made  to  enable  the  trader  to  continue  business, 
or  merely  to  enable  the  creditor  to  obtain  a 
Fccurity.  Or  eerier  ^  Ex  part  e^  T  a?kJ,  //*  re,  46  L. 
J.,  Bk.  76 ;  36  L.  T.  781— C.  A. 

A  firm  of  traders,  one  of  the  partners  in  which 
was  an  infant,  in  consideration  of  one  of  their 
creditors  paying  out  an  execution  for  about  100/., 
executed  an  assignment  to  him  of  their  whole 
joint  and  separate  property  to  secure  the  repay- 
ment of  the  1002.  and  an  existing  debt  of  about 
200/.  on  demand.  The  business  was  carried  on 
for  about  three  weeks  by  the  firm,  when  the  bill 
of  sale  holder  took  possession,  and  the  firm  then 
went  into  liquidation  : — Held,  that  the  payment 
of  the  execution  creditor  was  not  a  present  ad- 
vance such  as  to  sustain  the  assignment.    lb. 

A  shoemaker  in  a  very  small  way  of  business 
executed  to  a  creditor  a  bill  of  sale  upon  all  his 
property  except  his  book  debts,  afterwards  valued 
at  70/.,  to  secure  a  past  debt  of  227/.  5«.,  and  a 
fresh  advance  of  16/. : — Held,  that,  under  the  cir- 
cumstances, the  sum  of  15/.  was  a  substantial 
further  advance  suflicient  to  epable  him  to  con- 
tinue his  trade.  EcanSy  Ex  parte,  Edwards,  In 
re,  39  L.  T.  364. 

An  assignment  of  a  debtor's  whole  property, 
in  consideration  of  an  existing  debt  and  of  a 
further  advance,  is  not  an  act  of  bankruptcy  in 
a  case  where  the  further  advance  may  be  the 
means  of  enabling  the  debtor  to  continue  busi- 
ness. Heath  V.  Cochrane,  46  L.  J.,  Q.  B.  727  ; 
37  L.  T.  280. 

A  farmer,  knowing  that  he  was  hopelessly  in- 
solvent, but  for  the  purpose  of  going  on  as 
long  as  he  could,  obtained  an  advance  from  a 
money-lender,  to  whom  he  was  already  indebted, 
upon  the  security  of  a  bill  of  sale  of  all  his 
effects,  stock,  crops,  &c.,  both  present  and  future. 
Kine  months  afterwartls  he  failed  to  pay  an  in- 
stalment due,  and  the  grantee  of  the  bill  of  sale 
took  possession  of  and  sold  the  effects.  Upon 
action  brought  by  the»trustee  in  bankruptcy  of 
the  grantor's  estate,  claiming  the  proceeds  of  the 
sale  : — Held,  that  the  granting  of  the  bill  of  sale 
did  not  amount  to  an  act  of  bankruptcy  so  as  to 
defeat  the  title  of  the  grantee  under  it.    lb, 

A  judgment  creditor,  who  had  issued  execu- 
tion upon  the  property  of  his  insolvent  debtor, 
agreed  to  make  him  a  substantial  advance 
for  the  alleged  purpoae  of  enabling  him  to  carry 


on  his  business,  upon  the  understanding  come 
to  at  a  meeting  at  which  all  the  parties  to  the 
transaction    were   present,    that    the   advance 
should  be  applied  in  paying  the  bankers  of  the 
debtor,  who  had  pressed  for  payment  of  a  debt 
of  2,000/.,  and  threatened  to  make  the  debtor  a 
bankrupt  if  they  were  not  paid,  and  also  in 
paying  off  two  other  debts  due  to  solicitors  em- 
ployed in  the  transaction.    A  bill  of  sale  over 
substantially  the  whole  of  the  debtor's  property 
was  given    by  the    debtor    to    the    execution 
creditor,  on  the  9th  September,  1882,  to  secure 
the  execution  debt  and  the  fresh  advance.    The 
fresh  advance  was  applied  in  payment  of  the 
debts  to  the  bankers  and  the  solicitors.    On  the 
11th  of  September,  possession  under  the  bill  of 
sale  was  taken  by  the  grantee.    On  the  13th  of 
September,  the  debtor  filed  a  liquidation  peti- 
tion, and  the  trustees  impeached  the  bill  of  sale 
and  the  above-mentioned  payments : — Held,  that 
the  effect  of  the  granting  of  the  bill  of  sale 
l)eing  to  prevent  the  debt<.r  from  carrying  on  hia 
business,  the  bill  of  sale  and  also  the  payments 
to  the  solicitors  were  fraudulent  and  void  ;  but 
that  the  payment  to  the  bankers,  who  had  acted 
bona  fide,  was  protected  by  the  saving  clause  of 
s.  92  of  the  act.     Clater,  Ex  parte,  Deni4(m,  Ex 
parte,  Wilkinson,  In  re,  48  L.  T.  648. 

Small  farther  Advanee.] — A  trader,  in  a  state 
of  indebtedness,  in  1872,  assigned  all  his  pro- 
perty, except  a  sm^l  portion  worth  5/.,  to  one  of 
his  creditors,  partly  in  consideration  of  the  ante- 
cedent debt,  and  partly  in  consideration  of  a 
small  further  advance  of  money : — Held,  that 
the  transaction  was  necessarily  and  by  force  of 
law,  without  reference  to  any  extrinsic  circum- 
stances shewing  fraud,  an  act  of  bankruptcy. 
James  v.  Moriarty,  8  Ir.  R.,  C.  L.  454. 

Pair  Sqnivalent] — An  assignment  by  a  trader 
of  his  whole  property  for  a  fair  equivalent  is  not 
an  act  of  bankruptcy,  although  a  past  debt  is  in- 
cluded in  the  sum  secured  by  the  assignment. 
Bew  V.  Bill,  16  W.  B.  760. 

Consideration  wrongly  stated — Abeenee  of 
Fraud.] — An  assignment  by  a  bill  of  sale  of  the 
whole  of  a  trader's  property  to  a  creditor  in  con- 
sideration partly  of  existing  debts,  and  partly 
of  a  sum  advanced  bv  the  creditor  at  the  date  of 
the  assignment,  and  containing  a  power  to  scire 
after-acquired  property,  is  not  an  act  of  bank- 
ruptcy, although  the^  consideration  for  the  as- 
signment is  falsely  stated  therein,  there  being  no 
fraud  in  fact  shewn.  Keran  v.  Mawson,  24  L. 
T.  395;  19  W.  R.  1145. 

Bill  of  Sale  in  Substitution  for  Unregiatered 
Bill — Fraud.] — A  trader  gave  a  bill  of  sale  of 
his  stock  in  trade  to  A.  in  consideration  of  his 
indorsing  a  bill  of  exchange  which  the  trader 
discounted,  but  the  bill  of  sale  ^-as  not  rois- 
tered. Kine  months  afterwards  he  executed  an 
assignment  of  the  bulk  of  his  property  to  A.  to 
secure  the  same  debt  and  further  advances : — 
Held,  that  the  assignment,  being  otherwise 
fraudulent,  could  not  be  supported  on  the 
ground  that  it  was  a  substitution  for  the  first 
bill  of  sale.  Foxley,  Ex  parte,  Kurse,  In  re, 
3  L.  R.,  Ch.  515  ;  18  L.  T.  862 ;  16  W.  R.  831. 
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iii  To  Secure  avL  Existing  Debt  and  Future 

Advances. 

Generally.] — A  bill  of  sale  by  which  all  a 
trader's  property  is  assigned,  as  a  security  for  an 
antecedent  debt,  and  also  for  f atorc  advances,  is 
as  act  of  bankruptcy.  Lacon  v.  Liffen^  4  Giflf. 
75 ;  32  L.  J.,  Ch.  25  ;  9  Jur.,  N.  S.  13  ;  7  L.  T. 
411 ;  11  W.  R.  135.    Affirmed,  32  L.  J.,  Ch.  315; 

9  Jar.,  N.  S.  477  ;  7  L.  T.  774 ;  11  W.  R.  474. 

A  trader,  by  a  bill  of  sale,  dated  the  244 h  of 
April,  1 860,  reciting  that  he  was  indebted  to  M. 
in  98/.  for  goods  already  delivered,  and  that  he 
was  desirous  of  obtaining  a  further  supply  to 
the  extent  of  82/.,  which  M.  had  declined  to  fur- 
nish without  security,  assigned  to  M.  all  his 
household  furniture,  stock  in  trade,  and  effects 
for  securing  the  180/.  and  any  further  advances 
which  M.  mighlT  make  to  him,  with  a  proviso  for 
redemption  on  payment,  and  a  power  to  M.  to 
seize  and  sell  if  the  money  should  not  be  paid 
on  demand.  No  further  advance  beyond  the 
82/.,  either  in  money  or  in  goods,  was .  made  by 
M.  At  the  time  of  the  execution  of  this  deed 
the  trader  was  indebted  to  several  other  creditors 
in  sums  sufficient  to  constitute  good  petitioning 
creditors'  debtors  : — Held,  that  the  execution  of 
the  deed  was  an  act  of  bankruptcy.  Topping  v. 
Keytell,  16  C.  B.,  N.  S.  258  ;  33  L.  J.,  C.  1*.  225  ; 

10  Jur.,  N.  S.  774  ;  10  L.  T.  526  ;  12  W.  R.  756. 

Parol  Agreement  for  Future  AdYaneei  — 
AdYanees  Hade.] — ^An  assignment  of  substan- 
tially the  whole  of  a  mortgagor's  property  to 
secure  a  previously-existing  debt  and  further 
advances  is  not  an  act  of  bankruptcy,  if  there 
is  a  contemporaneous  parol  agreement  on  the 
part  of  the  mortgagee  to  make  further  advances 
to  a  sufficient  amount,  and  such  advances  are 
afterwards  in  fact  made,  even  though  the  deed 
contains  no  covenant  or  obligation  on  the  part 
of  the  mortgagee  to  make  any  further  advances. 
Winder,  Ex  parte,  Winstanley,  In  re,  1  Ch.  D. 
290 ;  45  L,  J.,  Bk.  14 ;  33  L.  T.  615.  Affirmed, 
nom.  Sheen,  Ex  parte,  1  Ch.  D.  560 ;  45  L.  J.,  Bk. 
89;  34  L.  T.  48  ;  24  W.  R.  685— C.  A.  See  next 
ease. 

Exception  of  Tenant  Bight] — In  order 

that  the  execution  of  a  bill  of  sale  of  substan- 
tially the  whole  of  the  grantor's  property  as 
security  for  a  pre-existing  debt  and  further  ad- 
vances may  not  be  an  act  of  bankruptcy,  it  is 
necessary  that  there  should  be  an  agreement 
binding  the  grantee  to  make  further  advances. 
It  is  not  sufficient  that  further  advances  should 
have  been  in  the  contemplation  of  the  parties, 
the  deed  being  stamped  so  as  to  cover  them,  and 
further  advances  having  been  actually  made 
after  the  execution  of  the  deed.  A  farmer 
assigned  by  a  bill  of  sale,  as  a  security  for  a  pre- 
existing debt  and  further  advances,  the  whole 
of  his  property,  except  a  part  of  his  tenant  right 
under  his  agreement  of  tenancy.  That  agree- 
ment provided  that  the  tenant  should  be  paid 
on  quitting  the  farm  for  all  fallows  made  in  the 
last  year  of  the  tenancy  (not  exceeding  a  certain 
proportion),  for  all  seeds  duly  sown  by  him,  for 
all  dung  made  during  the  last  year,  for  all  hay, 
fodder,  and  straw,  the  produce  of  the  last  year, 
&C.,  at  a  valuation.  But  it  was  also  provided 
that,  in  case  of  any  breach  or  non-performance 
of  any  of  the  stipulations  on  the  part  of  the 
tenant,  it  diould  be  lawful  for  the  landlord  to 


re-enter,  and  that,  in  case  no  entry  should  be 
made,  the  landlord  should  on  the  expiration  of 
the  tenancy  be  entitled  to  an  allowance  from 
the  tenant  in  respect  of  any  such  breach  or  non- 
performance, to  be  deducted  from  the  tenant's 
valuation.  There  was  no  covenant  or  agreement 
binding  the  grantee  to  make  further  advances, 
though  the  deed  was  stamped  so  as  to  cover  a 
further  advance  : — Held,  that  the  tenant  right 
did  not  form  a  substantial  exception  from  the 
deed  ;  that  the  execution  of  the  deed  was  an  act 
of  bankruptcy  by  the  grantor ;  and  that  it  was 
void  as  against  the  trustee  in  his  bankruptcy, 
which  commenced  within  three  months  after- 
wards. Winder,  Ex. parte  (1  Ch.  D.  290)  con- 
sidered. Dann  or  Thorpe,  Ex  parte,  Parlier,  In 
re,  17  Ch.  D.  26  ;  61  L.  J.,  Ch.  290  ;  44  L.  T. 
760 ;  29  W.  R.  771— C.  A.  Affirming,  43  L.  T. 
704. 

Some  small  further  advances  were,  in  fact, 
made  by  the  grantee  to  the  grantor,  soon  after 
the  execution  of  the  deed,  to  enable  him  to  pay 
the  wages  of  his  labourers  : — Held,  that,  inas- 
much as  the  grantee  had  made  those  advances 
with  notice  of  the  act  of  bankruptcy  committed 
by  the  execution  of  the  deed,  he  could  not  re- 
tain them  out  of  the  proceeds  of  sale  of  the 
grantor's  stock  which  he  had  seized  under  the 
deed.    Ih, 

Auignment  of  whole  of  Property  to  Seoure 
ezisti]^^  Debt — Agreement  to  make  Further 
Advanoe.] — In  oider  that  a  deed,  assigning 
the  whole  of  a  debtor's  property  as  security 
for  an  existing  debt,  may  not  be  fraudu- 
lent and  an  act  of  bankruptcy  within  sub-s.  2 
of  s.  6  of  the  Bankruptcy  Act,  1869,  on  the 
ground  that  the  assignee  agreed  to  make  further 
advances  to  the  assignor,  it  is  not  necessary  that 
the  agreement  should  be  technically  binding 
at  law  or  in  equity ;  a  bon&  fide  promise  is 
sufficient.  Wilkinson,  Ex  parte,  Berry,  In  re, 
22  Ch.  D."  788  ;  52  L.  J.,  Ch.  657  ;  48  L.  T.  495  ; 
31  W.  R.  649— C.  A. 

The  question  in  all  such  cases  is  whether  the 
arrangement  was  made  bon&  fide  with  the  view 
of  enabling  the  debtor  to  continue  his  business, 
or  whether  it  was  a  mere  scheme  to  obtain  pay- 
ment of  the  existing  debt.  Dann,  Ex  parte, 
supna,  commented  on.    lb, 

iv.  Ihr  a  Kew  Consideration, 

Consideration— Present  Advanoe.] — An  assign- 
ment, by  a  trader,  of  all  his  property  and  effects 
for  a  present  advance  of  part  of  their  value  is  not 
necessarilv  an  act  of  bankruptcy.  Pemicll  v. 
Reynolds^  1 1  C.  B.,  N.  S.  709  ;  5  L.  T.  286. 

It  is  for  the  jury  to  say  whether,  under  the  cir- 
cumstances, the  effect  of  the  assignment  is  to  de- 
feat and  delay  creditors.    lb. 

An  assignment  by  a  trader  of  all  his  property  to 
secure  a  present  advance  is  not  necessarily  fraudu- 
lent, and  an  act  of  bankruptcy,  unless  the  lender 
knew  that  the  object  of  the  loan  was  to  defeat  and 
delay  creditors ;  and  the  law  does  not  impose  on  the 
lender  the  obligation  of  shewing  the  bona  fides  of 
the  loan.  Colemere,  In  re,  1  L.  R.,  Ch.  128  ;  35 
L.  J.,  Bk.  8  ;  12  Jur.,  N.  S.  38  ;  13  L.  T.  621. 

If  such  an  assignment  is  an  act  of  bankruptcy 
as  being  fraudulent  against  the  creditors,  it  is  also 
void  as  between  the  parties  thereto.    lb. 

C.  executed  a  bill  of  sale  of  goods  to  the 
amount  of  60/.  to  secure  advances,  and  three  days 
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after  its  execution  made  an  assignment  of  all  his 
property  for  the  benefit  of  his  creditors  : — Held, 
that  the  giving  of  the  bill  of  sale  was  not  a  frau- 
dulent preference  on  the  part  of  C,  and  that  the 
bill  of  sale  was  valid,  although  C.  knew,  at  the 
time  he  gave  it,  that  he  was  in  difficulties. 
Curtiet  v.  Jacobs,  16  L.  T.  574. 

An  assignment  of  a  person's  whole  property 
for  a  bond  fide  present  advance  is  not  an  act  of 
bankruptcy,  although  exorbitant  interest  is 
charged  and  stringent  conditions  imposed.  liar- 
rison  v.  Co?ien,  32  L.  T.  717. 

E.  by  deed  assigned  all  his  farming  stock  to 
the  defendant  to  secure  payment  of  1751,  by  in- 
stalments at  two  and  three  months.  Only  136^ 
was  advanced.  Afterwards  86^  more  was  ad- 
vanced, and  a  receipt  for  1001,  payable  in  one 
month  indorsed  on  the  deed.  The  deed  contained, 
among  other  stringent  conditions,  a  power  to 
seize  and  sell  after-acquired  property,  and  a 
clause  prohibiting  E.  from  selling  any  of  the 
stock.  The  defendant  sold  under  the  deed,  and 
the  property  realized  608^.  : — Held,  that  the  as- 
signment was  not  an  act  of  bankruptcy,  and  that 
E.'s  trustee  could  not  recover  in  trover,  but  could 
recover  the  overcharges  on  the  sale  as  money 
received.    lb, 

— • —  Advance  to  Pay  Debts.]— A  trader,  Y., 
being  indebted  to  L.,  agreed  with  the  defendant, 
upon  his  paying  200/.  to  L.  in  liquidation  of  the 
debt,  to  assign  all  her  goods  to  him  as  security 
for  the  repayment  of  the  2001.  The  assignment 
contained  a  power  for  the  defendant  to  take  all 
the  goods  which  then  were,  or  at  any  time  during 
the  continuance  of  the  security  might  be,  upon 
the  premises,  and  to  sell  the  same,  and  repay 
himself  the  200/.  and  interest.  There  were  cove- 
nants to  pay  the  200/.  by  instalments,  and  that 
the  trader  should  remain  in  possession  until  default 
in  payment.  Y.,  who  had  remained  in  possession, 
sold  the  goods,  and  paid  207/.  to  the  defendant 
for  principal  and  interest.  Afterwards  Y.  became 
bankrupt.  In  an  action  by  her  assignees  against 
the  defendant  to  recover  the  207/., the  jury  having 
found  that  the  deed  was  not  fraudulent,  nor  exe- 
cuted in  contemplation  of  bankruptcy  :— Held, 
that  the  deed  was  not  an  act  of  bankruptcy,  in- 
asmuch as  the  payment  of  the  200/.  by  the  defen- 
dant to  L.  was  an  advance  to  Y.,  to  enable  her  to 
carry  on  her  business,  and  she  derived  the  full 
benefit  of  the  whole  sum  advanced.  Ilutton  v. 
Critwdl,  1  El.  &  Bl.  15  ;  22  L.  J.,  Q.  B.  98  ;  17 
Jur.  892. 

A  trader,  being  pressed  by  two  creditors,  one  of 
whom  had  a  bill  of  sale  on  part  of  his  property, 
and  the  other  creditor  an  execution  on  the  residue 
of  his  goods,  applied  to  C.  to  assist  him,  and  in 
consideration  of  his  agreeing  to  pay  off  the  two 
creditors,  assigned  to  C,  by  a  bill  of  sale,  all  his 
estate  and  effects.  C.  paia  off  the  creditors  : — 
Held,  that  the  assignment  was  not  an  act  of  bank- 
ruptcy, as  it  was  not  an  assignment  in  considera- 
tion of  a  past  debt  only,  but  an  assignment  in 
consideration  of  the  assignee  releasing  the  trader's 
property  from  a  charge  already  laid  upon  it. 
Whitmore  v.  Claridge,  33  L.  J.,  Q.  B.  87  ;  9  L. 
T  451 ;  12  W.  R.  214— Ex.  Ch. 

The  CJourt  of  Bankruptcy  will  not  infer  fraud 
from  the  mere  suspicion  that  it  may  exist.  Where, 
therefore,  C,  being  in  difficulties,  in  consideration 
of  a  sum  of  900/.,  gave  a  bill  of  sale  over  all  his 
property  to  his  brother  "W.  to  enable  him  to  pay 
off  two  pressing  creditora,  for  the  payment  of 


whose  debts  W.  was  surety,  and  W.  immediately 
afterwards  borrowed  from  the  two  creditors  the 
exact  sum  so  paid  to  them,  whereby  W.  was  re- 
lieved from  his  liability  as  surety  : — Held,  that 
the  bill  of  sale,  being  for  value  for  the  purpose 
of  paying  debts,  could  not  be  impeach^  as  an 
act  of  bankruptcy.  Jay,  Ex  parte,  Morris,  In 
re,  45  L.  T.  797. 


Surety  to  Composition  Deed.] — A  transac- 


tion whereby  the  property  of  a  trader  is  con- 
veyed to  secure  a  surety  to  a  composition  deed 
against  liabilities  which  he  has  incurred  to  the 
particular  creditors  who  may  come  in,  and  which 
surety  can  stop  the  trade  at  any  moment,  is  not 
a  case  where  the  trader  receives  an  equivalent. 
Leake  v.  YouTig,  5  El.  &  Bl.  955  ;  25  L.  J.,  Q.  B. 
266  ;  2  Jur.,  N.  S.  516. 

Present  Advance — Bill  of  Sale— Considera- 


tion wrongly  stated.  J— B.,  a  trader,  by  bill  of 
sale,  conveyed  all  his  stock,  and  all  the  stock 
that  should  during  the  continuance  of  the  security 
become  his,  with  a  power  of  sale,  to  C,  as  a  ee- 
curity  for  money  to  be  advanced  by  C.  The  bill 
of  sale  was  drawn  up  as  a  security  for  an  exist- 
ing debt,  as  well  as  for  fresh  advances ;  but  this 
was  a  mistake,  the  whole  consideration  being 
fresh  advances  not  to  exceed  a  certain  sum.  C. 
made  the  advances  ;  the  property,  in  fact,  was 
of  about  three  times  the  value  of  the  advances. 
B.  was  at  this  time  in  reality  insolvent ;  but  the 
court,  which  had  power  to  draw  inferences  of 
fact,  drew  the  inference  that  the  advances  were 
bon4  fide  asked  for  and  made  with  a  view  to 
keep  the  business  going,  and  in  the  belief  that 
they  would  enable  B.  to  get  over  his  difficulties. 
Afterwards  C.  took  possession  of  the  goods.  B. 
being  declared  a  bankrupt,  his  assignees  brought 
trover  against  C,  contending  that  the  transaction 
in  question  was  itself  an  act  of  bankruptcy : — 
Held,  that  the  transaction  must  be  viewed  as  if 
the  bill  of  sale  had  been  drawn  as  it  was  intended 
to  be,  entirely  as  a  securitv  for  fresh  advances. 
Bittlestmie  v.  Cook,  6  El.  &  Bl.  296 ;  25  L.  J., 
Q.  B.  281  ;  2  Jur.,  N.  S.  758. 

Held,  also,  that  the  effect  of  pledging  the  whole 
of  the  tiuder's  property  for  such  advances  was  not 
necessarily  to  delay  his  creditors,  as  the  advances, 
even  if  bearing  a  small  proportion  to  the  value  of 
the  property  pledged,  might  be  of  more  advantage 
to  the  trader  and  his  creditors  than  the  property 
itself ;  and,  consequently,  that  the  bill  of  sale, 
being  in  fact  bon^  fide,  was  not,  in  point  of  law, 
fraudulent,  nor  an  act  of  bankruptey.    lb. 


PromlBiory  Kotet  to  Creditors.] — An  as- 


signment of  all  the  property  of  traders,  in  con- 
sideration of  the  assignees  giving  promissory  notes 
to  the  traders'  creditors,  is  an  act  of  bankruptcy. 
Zwitchenbart,  Ex  parte,  3  Mont.,  D.  &  D.  671. 
Affirmed,  De  Gex,  273  ;  13  L.  J.,  Bk.  19  ;  8  Jur. 
10,  81. 

V.  In  Performance  of  a  Previous  Contraet. 

A  deed  was  made  between  L.,  a  trader,  B.,  his 
surety,  and  his  creditors,  reciting  that  the  credU 
tors  had  agreed  to  accept  a  composition  in  the 
pound  on  the  amount  of  their  debts,  to  be  paid 
by  instalments,  and  secured  by  bills  drawn  by 
L.  on  B.  and  accepted  by  him  and  by  L.'s  pro- 
missory note.  Before  executing  the  deed,  B.  stipu- 
lated with  L,  for  security  to  himself  over  all  L. 's 
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property.  On  non-pajment  of  the  first  of  the  in- 
stahnents  one  of  the  creditors  commenced  an  ac- 
tion against  L.  for  his  whole  debt,  in  which  he 
ultimately  obtained  judgment.  L.,  under  pressure 
from  B.,  after  the  commencement  of  the  action, 
and  before  judgment  was  obtained  on  it,  assigned 
all  his  property  to  6.  This  was  bon&  fide  in 
fulfilment  of  his  promise  to  give  B.  security.  L. 
was  afterwards  declared  a  bankrupt : — Held,  that 
the  assignment  to  B.  was  an  act  of  bankruptcy, 
it  being  an  assignment  of  all  the  trader's  pro- 
perty, and  not  being  for  such  an  equivalent  as  to 
make  it  not  nec^sarily  delay  his  creditors. 
Leake  v.  Young,  6  El.  &  Bl.  955  ;  25  L.  J.,  Q.  B. 
265 ;  2  Jur.,  N.  S.  516. 

But  where  a  trader,  being  indebted  to  various 
persons,  procured  from  A.  an  advance  of  200/., 
for  which  he  verbally  agreed  to  give  a  bill  of  sale 
of  all  his  property  if  called  upon  to  do  so ;  and 
on  receiving  the  money  he  gave  to  A.  a  promis- 
sory note  for  200Z.,  a  memorandum  of  agreement 
to  assign  some  property  expectant  on  the  death  of 
his  wife's  father,  together  with  a  policy  of  insur- 
ance, and  also  another  memorandum  of  agreement 
to  pay  10/.  yearly  as  bonus ;  and  at  a  later  period, 
on  being  requested,  he  executed  a  bill  of  sale  of 
all  his  property  to  A. : — Held,  that  such  bill  of 
sale,  having  been  executed  in  pursuance  of  the 
original  agreement,  was  not  an  act  of  bankruptcy. 
JJarrw  v.  Riekett,  4  H.  &  N.  1  ;*28  L.  J.,  Ex.  47. 

A  trader  who  owed  his  brother  800Z.  applied 
to  him  for  a  further  advance,  which  he  declined 
to  make  without  security;  and  ultimately,  by 
letters  of  the  30th  of  June  and  the  1st  of  Jnly, 
it  was  agreed  that  the  brother  should  advance 
150Z.,  and  that  on  his  doing  so  the  debtor  should 
give  him  a  bUl  of  sale  of  his  plant,  furniture  and 
book  debts,  which  comprised  substantially  his 
whole  property.  The  brother  advanced  50Z.  in 
August,  60/.  in  September,  and  50/.  on  the  6th  of 
October.  On  the  last-named  day,  being  the  ex- 
piration of  the  time  allowed  by  another  large 
creditor,  who  was  known  by  the  brother  to  be 
pressing  for  payment  of  his  debt,  the  debtor  gave 
the  brother  the  bill  of  sale,  which  was  expressed 
to  be  to  secure  900Z.  then  due,  50/.  then  advanced, 
and  any  future  advances.  In  the  course  of 
October  the  brother  advanced  100/.  more.  In 
NoTember  the  above-mentioned  creditor  took 
proceedings  in  bankruptcy,  relying  on  the  bill  of 
sale  as  an  act  of  bankruptcy : — Held,  that  the 
giving  the  bill  of  sale  was  not  an  act  of  bank- 
ruptcy, as  it  was  given  in  pursuance  of  an  agree- 
ment by  which  a  substantial  further  advance 
was  obtained;  and  that  the  circumstances  nega- 
tived the  conclusion  that  the  giving  it  was  pur- 
posely postponed  till  the  debtor's  circumstances 
were  desperate.  King,  Ex  parte,  2  Ch.  D.  250 ; 
45  L.  J.,  Bk.  109  ;  34  L.  T.  466 ;  24  W.  R.  559— 
C.  A. 

In  August,  1874,  a  shipbuilder  having  over- 
drawn his  account  with  his  bankers,  offered  to 
give  them  a  security  ♦over  a  ship,  which  he  was 
then  building.  This  offer  was  declined  in  the 
first  instance,  with  the  intimation,  however,  that 
circumstances  might  arise  which  might  render  it 
desirable  for  the  bank  to  have  Uie  security 
offered,  whereupon  he  promised  that  whenever 
he  was  required  to  give  it  he  would  do  so.  Two 
months  later,  his  account  being  still  largely 
overdrawn,  the  bankers  requested  him  to  give 
them  the  promised  security.  Accordingly  he 
deposited  with  them  the  builder's  certificate  of 
the  ship,  which  was  still  unfinished,  and  the 


following  day  they  put  a  man  in  possession.  At 
the  same  time  he,  in  consideration  of  770/.  then 
advanced  to  him,  assigned  to  the  bankers  a  trade 
debt  of  2,384/.  28.  Sd.,  as  a  further  security  for 
the  general  balance  of  his  account.  Two  days 
afterwards  he  filed  a  petition  for  liquidation : — 
Held,  that  the  transaction  between  him  and  his 
bankers  was  neither  a  fraudulent  preference  nor 
an  act  oi  bankruptcy.  WiTUer,  Ex  parte.  Soft- 
ley,  In  re,  20  L.  R.,  Eq.  746 ;  44  L.  J.,  Bk.  107 ; 
33  L.  T.  62  ;  24  W.  R.  68. 

On  the  9th  of  December,  1865,  in  considera- 
tion of'  the  defendant  having  agreed  to  lend  to 
J.  107/.  to  pay  an  acceptance  then  about  to  fall 
due,  J.  agreed  to  give  him  a  mortgage  of  all  his 
goods  and  chattels  as  security  for  that  sum,  and 
also  for  any  further  money  the  defendant  might 
lend  him.  On  the  6th  of  January ,*1 866,  the 
defendant  made  a  further  advance  of  64/.  to  J., 
who  on  the  27th  of  January  executed  a  bill  of 
sale  in  pursuance  of  the  agreement,  reciting  the 
total  amount  then  due,  and  assigning  all  his  per- 
sonal property  to  the  defendant  as  security  for 
it.  On  the  31st  of  December,  1866,  J.  was  adju- 
dicated a  bankrupt : — Held,  that  the  bill  of  sale, 
being  given  partly  in  respect  of  the  original 
agreement  and  partly  in  respect  of  the  subsequent 
advance,  which  was  actually  made  to  such  an 
amount  as  to  constitute  a  substantial  equivalent 
for  the  assignment,  was  a  valid  bill  of  sale  as 
against  the  assignee  in  bankruptcy.  Mercer  v. 
Peterson,  3  L.  K.,  Ex.  104 ;  37  L.  J.,  Ex.  54 ; 
18  L.  T.,  30  ;  16  W.  R.  486— Ex.  Ch. 

M.,  a  foreigner,  who  carried  on  business  in 
Paris  as  a  circus  proprietor,  was  under  a  contract 
to  bring  over  his  animals  and  plant  to  England 
for  exhibition,  and  being  prevented  from  remov- 
ing them  by  an  attachment  levied  in  Paris,  he 
procured  D.  to  become  surety  for  the  return  of 
the  animals  and  plant  to  Paris,  and  thereupon  he 
removed  them  to  England  for  the  purpose  of 
fulfilling  his  engagement,  and  gave  D.  a  bill  of 
sale  of  the  animals  and  plant,  which  were  of  the 
value  of  80,000/.,  to  secure  5,000/.,  in  which  sum 
the  bill  of  sale  recited  that  M.  was  indebted  to 
D.  for  moneys  lent  and  advanced,  no  moneys 
having  in  reality  been  advanced,  but  the  bill  of 
sale  being  intended  to  be  a  counter  security  to 
D.  M.  had  no  other  property  in  England,  but 
had  other  property,  in  Paris  and  other  foreign 
places : — Held,  that  the  execution  of  the  bill  of 
sale  was  not  an  act  of  bankruptcy.  Defries, 
Ex  parte,  Myers,  In  re,  35  L.  T.  392 — C.  A. 

fir.  Asslgr&ment  of  part  of  Debtor's  Property 
to  Secure  Exiatinfir  Debt. 

A.,  a  soap  and  alkali  manufacturer,  being  in- 
debted to  a  banking  company,  assigned  to  them, 
to  secure  past  and  future  advances,  his  leasehold 
property,  with  all  the  stock  in  trade,  utensils, 
and  effects  thereon,  and  also  a  policy  of  insurance, 
as  a  security  for  moneys  advanced  or  to  be  ad- 
vanced.   The  deed  contained  a  power  of  sale, 
and  a  proviso  that  the  trader  should  remain  in 
possession  until  default.  The  assignment  did  not 
mclude  another  part  of  A.'s  property,  equal  in 
amount  to  the  debt  covered  by  the  security.    In 
an  action  by  A.'8  assignees,  to  recover  part  of  the 
property  assigned,  the  jury  found  that  the  deed 
was  not  executed  in  contemplation  of    bank- 
ruptcy : — Held,  that  it  was  a  valid  deed,  and  did 
not  amount  to  an  act  of  bankruptcy.     Carr  v. 
BvrdUsy  1  C,  M.  &  B.  443 ;  6  Tyr,  136. 
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his  goods  and  chattels  to  A«,  his  landlord,  but  no 
attempt  was  made  by  any  creditor  to  obtain  an 
adjudication  upon  it,  nor  was  there  any  creditor 
vf\uy  could  have  done  so.  On  the  11th  of  Octo- 
ber, the  day  from  and  after  which  the  24  &  25 
Vict.  c.  134  came  into  operation,  A.  made  a  dis- 
tress on  the  goods  of  P.,  who  was  not  a  trader. 
P.  was-  adjudicated  bankrupt  on  his  own  petition, 
and  assignees  appointed  : — Held,  that  the  title  of 
the  assignees  could  not  relate  back  to  the  act  of 
bankruptcy  in  the  preceding  March,  and  conse- 
quently the  129th  section  of  the  "first-mentioned 
statute  did  not  apply.  Paull  v.  Best^  3  fi.  &  S. 
637 ;  32  L.  J.,  Q.  B.  96  ;  9  Jur.,  N.  S.  519 ;  7 
L.  T.  738  ;  11  W.  R.  280. 

Under  7  &  8  Vict.  c.  96,  s.  41,  the  title  of  the 
assignees  related  back  only  to  the  act  of  bank- 
ruptcy on  which  the  fiat  proceeded.  Stevenson 
V.  ^'etonham,  13  C.  B.  285  ;  22  L.  J.,  C.  P.  110  ; 
17  Jur.  600— Ex.  Ch. 

A  trader  had  under  pressure  assigned  all  his 
property  to  one  of  his  creditors,  there  being  no 
such  fraud  as  would  have  made  the  assignment 
void  against  creditors  if  bankruptcy  had  not 
ensued,  nor  any  intention  to  prefer  that  creditor 
to  other  creditors  under  a  bankruptcy  then  in 
contemplation,  so  as  to  amount  to  a  fraudulent 
preference ;  but  the  assignment  was  such  as 
must  necessarily  have  prevented  the  trader  from 
paying  any  others  of  his  creditors,  as  the  creditor 
must  have  known.  The  trader  soon  after  became 
bankrupt  on  his  own  petition': — Held,  that  the 
assignment  was  an  act  of  bankraptcy ;  and  if 
the  bankruptcy  had  been  on  the  petition  of  a 
creditor,  so  that  the  title  of  the  assignees  could 
have  related  back  to  the  act  of  bankruptcy,  the 
property  assigned  would  have  belonged  to  them  ; 
but  the  bankruptcy  being  on  the  trader's  own 
petition,  there  was  no  relation  back,  and  there- 
fore the  property  assigned  belonged  to  the  credi- 
tor. J09ieg  V.  Harher,  6  L.  R.,  Q.  B.  77  ;  40  L.  J., 
Q.  B.  59  ;  23  L.  T.  606  ;  19  W.  R.  248. 

On  the  22nd  October,  1862,  by  deed  between 
8.>  and  the  defendant,  S.,  in  consideration  of  50/. 
advanced  by  the  defendant,  assigned  all  his 
household  fmniture  and  effects  to  the  defendant, 
with  a  proviso  for  making  the  deed  void,  if  S. 
should,  on  demand  in  writing  given  to  him,  or 
left  at  his  last  place  of  abode,  pay  the  50/.  with 
interest ;  and  in  default  of  payment  contrary  to 
the  proviso,  then  at  any  time  thereafter  the 
defendant  was  empowered  to  take  possession  of, 
and  sell  the  goods  ;  and  until  default,  S.  was  to 
retain  possession  of  them.  At  the  same  time  S. 
gave  the  defendant  his  acceptance  at  four  months 
for  50/.  as  collateral  security,  which  the  defen- 
dant indorsed  over  for  value.  On  the  12th  of 
February,  S.  was  taken  in  execution,  and  com- 
mitted to  the  county  gaol.  On  the  16th  the 
defendant,  knowing  S.  to  be  in  gaol,  left  a 
demand  in  writing  at  his  house,  and  took  pos- 
session of  the  goods  the  same  evening,  and,  con- 
tinuing in  possession,  sold  them  on  the  13th  of 
March.  On  the  18th  of  February,  S.  having 
made  the  affidavit  required  by  24  &  25  Vict, 
c.  184,  8.  98,  petitioned  in  -forma  pauperis,  and 
on  the  23rd  was  brought  up  to  the  county  court 
and  adjudicated  a  bankrupt.  In  trover  by  the 
official  assignee  against  the  defendant : — Held, 
first,  that  if  the  taking  the  possession  on  the 
16th  of  February,  the  day  of  the  demand,  was 
premature,  that  did  not  prevent  the  defendant 
from  taking  possession  afterwards  in  due  time. 
Jf  ram  well  v.  Eglinton^  5  B.  &  S.  39  j  33  L.  J., 


Q.  B.  130  ;  10  Jur.,  N.  S.  683  ;  10  L.  T.  296  ;  13 
W.  R.  551. 

Held,  secondly,  that  the  taking  of  the  accept- 
ance and  indorsing  it  over  for  value,  did  not 
suspend  the  right  of  the  defendant  to  take  pos- 
session under  the  bill  of  sale.    Ih, 

Held,  thirdly,  that  by  24  &  25  Vict,  c  134,  s. 
103,  the  adjudication  rdated  back  to  the  date  of 
the  commitment  of  S.  to  prison,  and  therefore 
the  goods,  which  were  then  in  his  order  and  dis- 
position by  the  consent  of  the  defendant,  passed 
to  the  official  assignee,  and  the  transaction  was 
not  protected  by  sect.  133.    Ih. 

Where  a  trader  was  adjudicated  bankrupt 
under  12  &  13  Vict.  c.  106,  s.  223,  without  the 
filing  of  a  petition  by  a  creditor,  the  bankruptcy 
had  no  relation  back  to  any  act  done  by  the 
bankrupt  prior  to  the  adjudication.  Monk  v. 
Sharp,  2  H.  &  N.  540  ;  27  L.  J.,  Kx.  29 ;  3  Jur.. 
N.  S.  1327  ;  8,  P.,  Harrison,  E9  parte,  26  L.  J., 
Bk.  30  ;  3  Jur.,  N.  S.  228  ;  Southern  v.  Sidney, 
3  Jur.,  N.  S.  1239. 

Debtor  Snmmonf — Act  annulled  by  Satiifaction 
of  Debt] — ^When  an  execution  creditor  was  pnid 
out,  the  debtor  had  already  committed  an  act  of 
bankruptcy  by  non-compliance  with  a  debtor 
summons  in  respect  of  the  execution  creditor's 
debt : — Held,  that  the  trustee  in  the  liquidation 
could  not  avail  himself  of  that  act  of  bank- 
ruptcy, it  having  been  annulled  when  the  debt 
in  respect  of  which  it  arose  was  satisfied. 
Greener,  Ex  parte,  Vane,  In  re,  46  L.  J.,  Bk.  76  ; 
36  L.  T.  781. 


6.  Pboof  of  Act  of  Bankbuptcy.. 

Trover  by  Astigneet— Aot  of  Bankruptcy  sub- 
aeqnent  to  Conversion.] — If  in  trover  by  assigneee 
of  a  bankrupt  the  defendant  plead  that  the  ^lain> 
tiffs  are  not  assignees,  they  may,  on  that  issue, 
give  evidence  of  any  act  of  bankruptcv  commit- 
ted before  the  date  of  the  fiat,  althougli  such  act 
of  bankruptcy  is  later  in  date  than  the  transac- 
tion which  is  relied  on  as  the  conversion  by  the 
defendant.     Gihson  v.  King,  Car.  &  M.  468. 

Deolaration  by  Bankrupt] — In  order  to  make 
the  declaration  of  a  bankrupt  admissible  evidence 
of  an  act  of  bankruptcy,  it  is  not  essential  that 
the  declaration  and  act  should  be!  contempora- 
neous. Oro7ich  V.  Great  Western  Railtray  Chm- 
pany,  4  P.  &  D.  686  ;  1  Q.  B.  51 ;  2  BaUw.  Cas. 
505  ;  5  Jur.  826. 

Unitamped  Deed.  ] — ^A  deed  of  assignment  under 
the  Bankruptcy  Act,  1861,  Schedule  D.,  may  be 
given  in  evidence  as  proof  of  an  act  of  bank- 
ruptcy, though  neither  stamped  nor  registered  ; 
and  notice  of  the  execution  of  the  deed  is  notice 
of  an  act  of  bankruptcy.  Pon^ord  v.  Walton,  3 
L.  R.,  C.  P.  167  ;  37  L.  J.,  C.  P.  113  ;  17  L.  T. 
511  ;  16  W.  R.  363. 

A  deed  of  assignment  for  the  benefit  of  credi- 
tors not  registered  through  want  of  the  necessary 
assents,  may  be  used,  though  unstamped,  as  evi- 
dence of  an  act  of  bankruptcy.  Gouldwell,  JSjp 
pai-te,  4  L.  R.,  Ch.  47  ;  38  L.  J.,  Bk.l3  ;  19  L.  T. 
272  J  17  W.  R.  40  ;  overruling  PoUer,  Ea?  parte, 
3  De  G.,  J.  &  S.  240  ;  34  L.  J.,  Bk.  46  ;  11  Jur., 
N.  S.  49  ;  11  L.  T.  436  ;  13  W.  R.  189. 

Oniu  of  Proof.] — If  a  petitioning  creditor  al- 
leges that  the  debtor  has  committed  an  act  of 
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bankraptey  which  can  be  committed  only  by  a 
trader,  the  onns  Ib  on  him  to  prove  that  the  debtor 
was,  within  the  meaning  of  the  Bankruptcy  Act, 
a  trader  at  the  time  when  the  act  was  committed. 
Salaman,  Ex  parte,  Taylor  y  In  rcy  21  Ch.  D.  394  ; 

47  L.  T.  495  ;  31  W.  R.  282— C.  A. 

A  petitioning  creditor,  who  alleges  that  his 
debtor  has  committed  an  act  of  bankruptcy,  by 
departing  from  his  dwelling-house  with  intent  to 
defeat  and  delay  his  creditors,  is  bound  to  shew 
that  the  debtor  is  alire  and  in  some  other  place. 
Gei^ely  Ex  parte,  Stanger,  In,  re,  22  Ch.  D.  436  ; 

48  L.  T.  406  ;  31  W.  R.  264~C.  A. 


7.  Notice  to  Dispute. 

Amendfient  of  Kotioe  and  Coata.] — In  an  action 
by  assignees  of  a  bankrupt,  the  defendant  gave 
notice  to  dispute  the  trading  and  act  of  bank- 
ruptcy. At  the  trial,  the  judge  nonsuited  them 
on  the  ground  that  the  petitioning  creditor*s 
debt  upon  the  proceedings  was  contracted  at  a 
period  when  the  bankrupt  had  ceased  to  be  a 
trader.  The  court  set  aside  the  nonsuit,  holding 
that  the  objection  was  not  open  to  the  defendant 
under  the  notice  to  dispute  the  trading  and  act 
of  bankruptcy.  A  judge  at  chambers  having  al- 
lowed the  defendant  to  amend  his  notice,  by  ad- 
ding thereto  that  he  intended  at  the  trial  to 
dispute  the  petitioning  creditor's  debt, — the  court 
refused  to  allow  the  assignees  to  discontinue 
wi t hont  payi;cGint  of  costs.  Hemn manny.  Marber, 
15  C.  B.  77^  ;  ^  C.  L.  R.  239,  241. 

Feigned  Issue.] — Feigned  issue,  on  an  al- 
legation, that  at  the  time  of  the  seizing  of  goods  in 
execution,  the  plaintifis  in  the  issue  were  entitled 
to  the  same,  as  against  and  free  from  the  exe- 
cution, and  that  the  goods  were  not  liable  to  be 
so  seized  as  against  such  plaintiffs  : — Held,  that 
the  plaintiffs  who  claimed  as  assignees  under  the 
bankruptcy  (of  the  judgment  debtor)  were  bound 
to  prove  the  trading,  petitioning  creditor's  debt 
and  act  of  bankruptcy,  though  no  notice  had  been 
given  to  dispute  those  matters.  Lott  v.  Melv'dle, 
3  M.  &  G.  40  ;  3  Scott,N.  R.  346  ;  9  D.P.C.882; 
5  Jut.  436. 


V.    DEBTOR    SUMMONS. 

1.   Tbadeb  Debtob  Summons  undeb  12  &  13 
Vict.  c.  106  and  Peevious  Statutes. 

a.  Prooeedlnffs  by  Oreditor. 

Vatnre  of  Bebt.] — Where  two  firms  had  one 
partner  common  to  both,  a  debt  from  one  firm 
to  the  other  cannot  be  made  the  subject  of  a 
notice  for  the  purpose  of  creating  an  act  of  bank- 
ruptcy, the  statute  requiring  such  debt  to  be  re- 
coverable at  law.  JokntoJij  Ex  parte,  2  Mont., 
D.  &  D.  678. 

By  Asa^or  of  Bebt.]— An  assignor  of  a  debt 
cannot,  without  the  assignee,  proceed  against  the 
debtor  by  trader  debtor  summons.  Taylor,  Ex 
parte,  3  De  G.  &  J.  480  ;  28  L.  J.,  Bk.  9 ;  5  Jur., 
N.  S.,  527  ;  7  W.  R.  273. 

ByPnblieCkimpaay.]— Where  a  public  company 
proceeds,  it  must  be  proved  that  some  person  was 
duly  authorized  to  demand  payment  of  the  debt. 
Oration,  Ex  parte,  2  Mont.,  D.  &  D.  401.  See 
24  &  25  Yict,  c.  134,  s.  92. 


By  Creditor  with  Kotioe  of  Petition.  ]— A  creditor 
after  notice  of  a  petition  for  arrangement  may 
proceed  by  trader  debtor  summons,  but  does  so 
at  his  peril,  and  may  have  to  pay  the  costs  of 
annulling  an  adjudication  obtained  by  him. 
Arnold,  Ex  parte,  8  De  G.  &  J.  473  ;  28  L.  J., 
Bk.  11  ;  6  Jut.,  N.  S.  398  ;  32  L.  T.,  O.  S.  268  ; 
7  W.  R.  174. 

AiBdavit — 8et-ofll] — In  making  the  affidavit 
of  debt,  the  creditor  ought  to  deduct  any  sum  due 
to  his  debtor  arising  out  of  the  transaction  on 
which  his  demand  is  founded  ;  and  where  there 
are  mutual  accounts,  any  clear  set-off  which  he 
knows  must  be  deducted  from  the  amount  of  his 
demand.  Marshall  v.  Sharland,  15  Q.  B.  1051  ; 
20  L.  J.,  Q.  B.  3  ;  15  Jur.  168. 

Farticnlara.] — In  particulars  served  by  a  fruit 
merchant  on  a  grocer,  together  with  a  summons 
under  12  &  13  Vict,  c  106,  s.  78,  the  word  **  goods  " 
describes  the  wares  supplied  sufficiently  to  pre- 
vent an  adjudication  from  being  annulled  on  the 
ground  of  uncertainty  in  the  particulars.  Bower, 
Ex  parte,  1  De  G.,  Mac.  &  G.  468  ;  21  L.  J.,  Bk. 
61  ;  16  Jur.  734. 

A  partner  of  a  firm  in  liquidation  who  signed 
for  himself  and  late  partners  was  entitled  to  sue 
out  a  trader  debtor  summons,  and  the  court  was 
not  required  to  ascertain  his  individual  interest 
in  the  sum  claimed.  Atwool,  Ex  parte,  10 
L.  T.  42. 

Particulars  of  demand  and  affidavits  of  debt 
are  to  be  read  together,  and  any  information  with 
re8i)ect  to  the  debt  which  is  omitted  from  the 
one,  but  disclosed  in  the  other,  is  sufficient.   Ih, 

Dates  of  bills  of  exchange  comprised  in  the 
claim  are  not  material.     Ih, 

A  creditor's  usual  signature  to  particulars  of 
demand  was  sufficient.  lioche.  Ex  parte,  37 
L.  J.,  Bk.  16. 

Affidavit  and  Partionlara  inoonsiatent.] — An 
affidavit  filed  as  the  foundation  of  an  act  of  bank- 
ruptcy stated  the  demand  to  be  for  goods  sold  and 
delivered,  but,  by  the  particulars,  the  greater  por- 
tion of  the  debt  was  stated  merely  as  due  on  bills  of 
exchange,  which,  however,  it  afterwards  turned 
out  were  given  in  respect  of  goods  sold  and  de- 
livered : — Held,  that  the  proceeding  was  irregular, 
and  an  insufficient  foundation  for  an  act  of  bank- 
ruptcy. Greenstock,  Ex  parte,  1  De  Gex,  230  ; 
16  L.  J.,  Bk.  5  ;  10  Jur.  122. 


Waiver  of  Irregularity.] — A  debtor,  on 


being  served  with  the  summons,  called  on  the 
creditor's  solicitor,  and  saw  his  clerk,  at  whose 
instance  the  debtor  signed  a  memorandum,  pro- 
mising to  pay  at  a  certain  time,  or  that,  if  he  did 
not,  the  creditor  might  proceed  on  the  summons. 
The  debtor  was  attended  by  no  solicitor  on  his 
behalf,  and  was  not  aware  of  the  irregularity  in 
the  proceedings  : — Held,  that  neither  the  signa- 
ture of  the  memorandum  nor  his  failure  to  attend 
the  summons  prevented  his  impeaching  the  regu- 
larity of  the  proceedings,  but  that  the  fiat  ought 
to  be  annulled  with  costs.    lb. 


In  Amount  of  Bebt.] — ^A  plaintiff  filed  an 


affidavit  under  5  &  6  Vict.  c.  122,  s.  11,  and  in 
the  form  specified,  that  the  defendant  was  in- 
debted to  him  in  9dl.  I9s.  Id,,  and  that  an  account 
of  particulars  of  demand,  amounting  to  that  sum, 
was  thereunto  annexed.    The  particulars  pur- 
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portcxl  to  bo  for  99^  19*.  7rf.,  and,  after  setting 
out  the  items,  exhibited  the  following  figures  : — 

"Total £100  14    7 

"Cr.  Balance  for  coals  supplied      10  15    0 


£99  19    7 


ft 


The  defendant  appeared  to  the  summons  issued 
thereupon,  and  deposed  that  he  had  a  pcxxl  defence 
to  the  amount  of  64/.  15«.  lU//.  The  plaintiff  sub- 
sequently brought  an  action  for  lUO/.  14*.  7rf.,  to 
which  the  defendant  pleaded  a  set-off,  and  the 
plaintiff  recovered  86/.:  —  Held,  that  the  de- 
fendant was  not  entitled  to  costs,  inasmuch  as  by 
reference  to  the  account  of  the  particulars,  the 
affidavit  was  in  sub^auce  for  89/.  19*.  Id.,  and 
not  for  99/.  19*.  7d.  Wilding  v.  Tcmpn'lei/y  11 
Q.  B.  987  ;  17  L.  J.,  Q.  B.  184  ;  12  Jur.  417. 

Summons — Service  of  Imperfect  Copy.  J — Where 
the  signature  of  the  commissioner  to  an  original 
summons  shewn  to  a  trader  on  ser^'ing  him  with 
the  summons  was  omitted  in  the  copy  of  such 
summons  left  with  him  : — Held,  that  this  was 
not  a  personal  service  of  the  summons  upon  the 
trader,  and  that  his  not  appearing  before  the 
commissioner  after  such  service  did  not  consti- 
tute an  act  of  bankruptcy  upon  which  an 
adjudication  against  him  could  be  founded.  Tin- 
dall,  Exjiarte,  24  L.  J.,  Bk.  18  ;  1  Jur.,  N.  S.  857. 

Proceeding  nnder  Statnte  and  by  Action.] — A. 

filed  an  affidavit  of  debt  in  the  Bankruptcy  Court 
against  B.,  under  5  &  6  Vict.  c.  122,  s.  11,  and 
tiled  a  notice  requiring  immediate  payment  of  the 
same.  On  the  same  day  he  also  served  a  copy  of 
the  writ  of  summons  upon  B.,  indorsed  with  the 
amount  of  the  debt,  and  21.  2*.  costs.  B.,  having 
afterwards  signed  an  admission  of  the  debt,  paid 
the  same.  The  court  refused  to  stay  the  pro- 
ceedings in  the  action,  holding  that  A.  might 
proceed  by  action  and  under  the  statute  at  the 
same  time,  and  that  the  proceedings  in  the  former 
could  only  be  stayed  upon  payment  of  costs. 
Corington  v.  Hogarth,  2  D.  &  L.  619  ;  8  Scott, 
N.  R.'725 ;  7  M.  &  G.  1013  ;  9  Jui'.  88. 

Filing  AffldAvit  for  Amount  greater  than 
Bebt  without  probable  Came — Omitting  to  give 
Credit  for  Counterclaim.] — A  plaintiff  who  has 
made  an  affidavit  of  debt  against  a  trader,  and 
recovered  less  than  the  amount  sworn  to,  will  be 
onlered  to  pay  the  costs  to  the  defendant  as 
having  made  the  affidavit  without  reasonable  or 
probable  cause,  if  he  has.  sworn  to  his  own  claim, 
without  allowing  for  a  counterclaim  of  the  de- 
fendant, arising  on  the  same  transaction.  Mar- 
xJuill  V.  Sharlafid,  15  Q.  B.  1051  ;  20  L.  J.,  Q.  B. 
3  ;  15  Jur.  168. 

Inclnding   Debt    barred   by  Statnte  of 

Limitations.] — A  plaintiff  filed  an  affidavit  of 
debt,  in  which  he  swore  that  the  defendant  was 
indebted  to  him  in  4,263/.  16*.  3<£.  This  sum 
included  an  item  of  1,291/.  13*.  id.  for  salary,  at 
the  rate  of  600/.  a  year.  Of  this  sum,  1,000/. 
was  barred  by  the  Statute  of  Limitations.  No 
acknowledgment  or  promise  to  bar  the  statute, 
or  payment  on  account,  had  been  made,  and  in 
fact  the  plaintiff  had  never  claimed  any  part  of 
this  sum  of  1,291/.  13*.  4^.  before  commencing 
the  proceedings  in  bankruptcy.  An  action  hav- 
ing been  brought,  the  defendant  denied  his 
liability  to  pay  the  sum,  but  did  not  plead  the 


Statute  of  Limitations.  The  cause  having  come 
on  for  trial,  a  verdict  was  taken,  subject  to  a 
reference.  The  arbitrator  awarded  to  the  plain- 
tiff 3,176/.  2*.  2d.,  which  included  203/.  19*.  3<f., 
which,  when  before  the  arbitrator,  the  parties 
asrreed  should  be  paid  in  respect  of  the  claim  for 
1^291/.  13*.  4rf.  The  plaintiff  alleged  that  this 
was  a  compromise ;  the  defendant,  that  he  agreed 
to  pay  it  as  the  price  of  peace,  having  always 
denied  his  liability  to  pay  any  part  of  that  sum  : 
— Held,  that  the  case  must  be  judged  of  by  the 
state  of  things  existing  when  the  affidavit  was 
made,  and  that,  as  there  had  been  no  payment 
on  account,  or  acknowledgment,  written  or 
verbal,  to  bar  the  statute  or  lead  to  the  inference 
that  the  defendant  would  vraive  it,  there  was  no 
reasonable  or  probable  cause  for  making  an  afli- 
davit  that  the  sum  of  1,000/.,  barred  by  the 
statute,  was  due,  and  that  the  defendant  was 
therefore  entitled  to  his  costs  of  the  action.  JIUl 
V.  Merritt,  1  H.  &  N.  758  ;  26  L.  J.,  Ex.  126. 


Mistake  of  Law.]^In  order  to  determine 


whether  or  not  a  creditor  is  liable  to  costs  for 
having,  without  reasonable  or  probable  cause, 
made  an  affidavit  of  debt,  regard  must  be  had  to 
the  surrounding  circumstances  and  to  the  law, 
and  not  merely  to  the  belief  operating  on  his 
mind  at  the  time.  Hope  v.  Jtlenmr,  2  C.  B.,  N. 
S.  387  ;  26  L.  J.,  C.  P.  207  ;  3  Jur.,  N.  S.  565. 

Therefore,  where  a  plaintiff  had  contracted  to 
dp  works  for  the  defendant  at  a  fixed  price,  and 
did  execute  part,  but  the  defendant,  being  dis- 
satisfied, lawfully  discharged  him  from  continu- 
ing the  works  and  finished  them  himself,  and  the 
plaintiff  bonA  fide  believed  that  under  the  cir- 
cumstances he  was  entitled  to  charge  measure 
and  value  prices  for  what  had  been  done,  and 
made  such  affidavit  in  bankruptey  of  a  debt 
greater  than  the  contract  price  for  the  whole 
works,  the  court  held  the  defendant  entitled  to 
his  costs.    lb. 


Unliquidated   Bamagee.] — The  plaintiff, 


a  builder*s  piecemaster.  was  employed  to  do  the 
carpenter's  and  joiner's  work  to  certain  houses 
for  the  defendant,  for  a  given  sum.  Before  the 
whole  work  was  completed,-  the  defendant  dis- 
charged the  plaintiff,  who  thereupon  sued  him 
for  an  alleged  balance  of  178/.  7*.  Id.  for  work 
and  labour  and  money  paid  ;  and  he  also  filed  an 
affidavit  in  bankruptcy, 'in  which  he  alleged  that 
the  defendant  was  indebted  to  him  in  that  sum 
for  work  and  labour  and  money  paid.  The  jury 
found  a  verdict  for  the  plaintiff  for  100/.  only  : 
— Held,  that  the  defendant  was  entitled  to  costs, 
there  being  no  reasonable  or  probable  cause  for 
swearing  to  that  as  a  debt,  which,  as  to  a  part  at 
least,  was  only  a  claim  for  unliquidated  damages. 
Pratt  V.  Gonoell,  9  C.  B.,  N.  S.  710. 


Verdict    not    ConolnsiTe    Evidence.] — 


Where  a  creditor  who  has  made  an  afiSdavit  of 
debt  obtains  a  verdict  for  a  less  amount  than 
that  sworn  to,  the  verdict  (especially  if  the  debt 
claimed  is  on  a  quantum  meruit)  is  not  conclu- 
sive evidence  of  the  absence  of  reasonable  or 
probable  cause  for  making  the  affidavit  in  the 
larger  amount,  so  as  to  entitle  the  defendant  to 
his  costs.  Gilbert  v.  Crozier,  1  C.  B.,  N.  S.  632  ; 
26  L.  J.,  C.  P.  110  ;  3  Jur.,  N.  S.  295. 


Action    removed    by  Defiondaiit] — ^The 


section  does  not  apply  where  the  action  has  been 
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TcmoTed  by  a  defendant  from  an  inferior  court. 
Woodall  V.  Voight,  6  H.  &  N.  153  ;  30  L.  J.,  Ex. 
31  ;  6  Jur.,  N.  S.  1162  ;  9  W.  B.  67. 


Action  referred  before  Trial.] — ^A  plain- 


tiff who  has  filed  an  affidavit  of  debt  against  a  de- 
fendant without  reasonable  or  any  probable  cause, 
caonot  be  deprived  of  his  costs  when,  before 
trial,  the  action  is  .referred  to  an  arbitrator. 
JStreefU  v.  Russell,  1  H.  &  N.  752. 


Verdict  enbject  to  Award  of  Arbitrator 


— ^Agreement  as  to  Coeta.] — A  creditor  having 
filed  an  affidavit  of  debt,  and  the  amount  having 
been  disputed,  an  order  was  made  that  the  defen- 
dant should  cuter  into  a  bond  with  two  sureties. 
An  action  was  brought  to  recover  the  amount 
claimed.  An  agreement  was  then  entered  into 
between  the  plaintiff,  the  defendant,  and  K.,  in 
pursuance  of  which  the  order  for  the  bond  was 
discharged,  and  the  bankruptcy  proceedings  were 
terminated  ;  K.,  depositing  cheques  for  the  debt 
and  costs,  if  any,  recovered  in  the  action  ;  in  case 
of  a  verdict  for  the  defendant  the  cheques  to  be 
returned  to  K.,  upon  his  paying  61.  for  the  costs 
of  the  trader  debtor  summons,  and  also  the  costs 
of  any  issue  found  for  the  plaintiff.  At  the  trial 
of  the  cause  it  was  agreed  that  a  verdict  should 
be  entered  for  the  plaintiff,  subject  to  the  award 
of  an  arbitrator ;  tne  costs  of  the  cause  to  abide 
the  event  of  the  award,  and  the  costs  of  the 
reference  to  be  in  the  discretion  of  the  arbitrator. 
The  arbitrator  awarded  that  the  verdict  should 
be  reduced,  so  that  the  creditor  recovered  a  sum 
less  than  that  sworn  to  : — Held,  first,  that  the 
defendant's  right  to  costs  was  not  affected  by  the 
agreement,  or  the  termination  of  the  bankruptcy 
proceedings  in  pursuance  of  it.  Foster  v.  Jtlaih- 
son^  1  H.  it  K.  755. 

Held,  secondly,  that  as  the  verdict  was  to  be 
operative  the  statute  applied,  notwithstanding 
that  the  cause  had  been  referred  to  the  award  of 
an  arbitrator.    Ih, 

Defendant'!  Coeta  to  be  Deducted  from 


Amonnt  Beoovered.] — A  defendant's  costs  are  to 
be  deducted  from  the  debt  or  damages  recovered 
by  the  plaintiff,  and  not  from  the  debt  or  damages 
and  the  plaintiff's  costs  added  together.  Deere 
V.  Kirkhouse,  1  L.  M.  &  P.  783  ;  20  L.  J.,  Q.  B. 
195. 


Proof  of  Commeneement  of  Action.] — 


(Jpon  an  application  by  a  defendant  for  his  costs 
the  commencement  of  the  action  is  sufficiently 
shewn  by  the  statement  of  the  writ  of  summons 
in  the  issue  delivered  by  the  plaintiff,  without 
any  express  averment  to  that  effect  upon  the 
affidavits.    Ih, 

-A-  Execution  levied  by  Creditor  for  Verdict 


and  Costs — ^Application  for  Defendant's  Costs  too 
late.] — In  an  action,  the  defendant  pleaded  the 
general  issue  to  the  whole,  and  a  set-off  as  to 
part.  After  action  the  plaintiff  obtained  a  sum- 
mons in  bankruptcy,  on  an  affidavit  made  by 
him,  under  5  &  6  Vict.  c.  122,  s.  11,  that  the 
defendant  was  indebted  to  him  in  the  full  amount 
for  which  the  action  was  brought,  and  allowing 
no  credit  for  the  sum  sought  to  be  set  off.  The 
defendant  having  deposed  on  oath  that  he  had  a 
good  defence  to  the  whole  of  th&  demand,  the 
eommons  in  bankruptcy  was  dismissed  with  costs. 
Tho  cause  was  afterwards  tried  in  Trinity  Vaca- 


tion, when,  the  plaintiff  having  admitted  the 
set-off,  a  verdict  was  entered  for  him  for  the 
difference  between  it  and  his  whole  demand. 
The  judge  certified  for  immediate  execution, 
which  was  issued  on  the  7th  of  August,  and  the 
amount  levied  paid  under  protest.  The  defen- 
dant, on  the  20th  of  Kovember,  obtained  a  rule, 
calling  on  the  plaintiff  to  shew  cause  on  the  last 
day  of  the  term,  why  he  should  not  refund  the 
difference  between  the  sum  paid  and  the  amount 
of  the  verdict,  and  to  pay  the  defeiidaut  his  costs 
in  the  action : — Held,  that  the  application  was 
made  too  late.  Smith  v.  Temperley,  16  M.  &  W. 
273  ;  4  D.  &  L.  510  ;  16  L.  J.,  Ex.  105  ;  11  Jur. 
244. 

Action  Stayed — Judgment  for  Debt  and  Costs 
— Costs  of  Bankmptoy  Summons.] — A  writ  of 
summons  having  been  issued  out  of  the  Exche- 
quer against  a  defendant,  a  summons  in  bank- 
ruptcy was  afterwards  taken  out  against  him 
returnable  on  the  17th,  on  which  day  an  order 
was  made  by  a  commissioner  under  12  &  13  Vict, 
c.  106,  s.  85,  that  the  costs  of  the  summons 
should  abide  the  event  of  the  action.  On  the 
15th  of  October  a  summons  was  taken  out  before 
a  judge,  returnable  on  the  17th,. for  staying  pro- 
ceedings on  payment  of  the  debt  and  costs,  and 
an  order  for  that  purpose  was  made  on  the  18th. 
One  bill  having  been  taxed  in  bankrupt<;y  and 
the  other  in  the  Exchequer,  the  master  added 
them  together,  and  judgment  was  signed  for  the 
amount : — Held,  that  the  judgment  was  regular. 
Wchh  V.  Hewlett,  2  L.  M.  &  P.  4  ;  6  Ex.  107  ;  20 
L.  J.,  Ex.  144. 

When  Proceedings  Actionable— Adjndication 
on  defective  Affidavit  —  Mistake  of  Commis- 
sioners.]— A  declaration  alleged  that  the  defen- 
dant falsely  and  maliciously  caused  and  procured 
the  plaintiff  to  be  adjudged  a  bankrupt.  The 
defendant  presented  a  petition  to  the  Court  of 
Bankruptcy,  and  made  an  affidavit  that  the 
plaintiff  had  upon  summons  admitted  part  of 
the  debt,  but  swore  that  he  had  a  good  defence 
as  to  the  residue,  and  the  plaintiff  had  not  within 
seven  days  after  filing  the  admission  paid  or 
tendered  to  him  the  sum  admitted  to  be  due ; 
and  thereupon  the  plaintiff  was  adjudged  a  bank- 
rupt : — Held,  that  the  declaration  was  proved, 
and  that  the  defendant  was  liable  to  an  action, 
although  the  affidavit  did  not  shew  that  an  act 
of  baiikruptcy  had  been  committed  under  12  & 
13  Vict,  a  106,  s.  82,  and  the  commissioners 
made  a  mistake  in  point  of  law  in  adjudging  the 
plaintiff  bankrupt.  Farley  or  Farlis  v.  Banks, 
4  El.  &  Bl.  493  ;  24  L.  J.,  Q.  B.  244  ;  1  Jur.,  N.  S. 
331. 

Costs.] — ^Where  a  creditor  had  taken  out  a 
summons  against  his  debtor,  under  12  &  13  Vict, 
c.  106,  s.  78,  and  filed  an  affidavit  stating  the 
debt  to  be  of  an  amount  which  was  greater  than 
the  amount  he  subsequently  recover^  by  action, 
and  the  debtor  made  it  appear  to  the  court  that 
the  creditor  had  no  reasonable  or  probable  cause 
for  stating  the  amount  at  that  mentioned  in  the 
affidavit,  the  debtor  was  entitled  to  the  costs  of 
the  action,  and  the  court  had  no  discretion  In 
the  matter.  Faleojiar  v.  Mackenzie,  2  L,  R.,  Ex. 
248  ;  36  L.  J.,  Ex.  222 ;  16  L.  T.  630. 

A  promise  nottd  apply  for  costs  under  12  &  13 
Vict.  c.  106,  8.  85,  was  a  sufficient  consideration 
to  support  a  contract  to  pay  the  amount  of  such  , 
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costs.    Braeeioell  v.  Williams,  2  L.  R.,  C.  P.  196 ; 
12  Jut.,  N.  S.  1004  ;  16  L.  T.  216  ;  16  W.  R.  130- 


b.  Debtor  fftUinfir  to  Pay,  Seonro,  or  Oom- 
poTind  for,  Debt. 

Lunatio  Debtor.]  —  Semble,  that  a  lunatic 
cannot  commit  an  act  of  bankruptcy,  by  omit- 
tinjif  to  pay  or  give  security.  Stamps  Ex  parte, 
1  De  Gex,  345. 

Tender  of  Debt.] — A  trader,  who  had  signed 
an  admission  of  a  debt,  went  to  his  creditor  with 
the  amount  of  it  in  his  pocket  in  money,  and 
told  the  creditor  that  he  had  come  for  the  pur- 
pose of  paying  that  amount.  The  creditor  said 
it  was  of  no  use,  as  it  was  too  late,  and  that  the 
debtor  must  see  the  creditor's  attorney  : — Held, 
that  the  production  of  the  money  was  dispensed 
with,  and  that  there  was  a  good  tender.  I)anktj 
Ux parte,  2  De  G.,  Maa  &  G.  936  ;  22  L.  J.,  Bk.  73. 

Bxeeution  of  lufpeetonhip  Deed.] — After 
a  valid  inspectorship  deed  had  been  executed 
and  registered,  the  court  ought  not,  at  the  in- 
»tance  of  a  non-assenting  creditor  taking  out  a 
trader  debtor  summons,  to  require  the  debtor  to 
enter  into  a  bond  for  payment  of  the  amount  of 
the  debt.  Watson,  Ex  parte,  35  L.  J.,  Bk.  41 ; 
14  L.  T.  243. 

Sffset  of  Protection  Order  nnder  124  18  "^ct. 
c.  106,  1.  211.] — A  trader  debtor,  after  hearing 
on  a  summons  under  12  &  13  Vict.  c.  106,  s.  78, 
admitted  the  demand  of  a  creditor,  petitioned 
under  the  211th  section  for  an  arrangement,*  and 
obtained,  ex  parte,  an  order  for  protection  to  his 
person  and  property  from  all  process : — Held, 
that  the  order  did  not  protect  him  from  a  peti- 
tion for  adjudication  of  bankruptcy,  or  from 
adjudication  thereon.  Wallter,  Ex  parte,  6  De 
G.,  Mac.  &  G.  762  ;  24  L.  J.,  Bk.  26. 

Admisiion  of  Debt— Preiomption  of  Error.] — 
Under  5  &  6  Vict.  c.  122,  if  a  trader,  summoned 
by  his  creditor,  and  being  indebted  to  him  in 
1492.  4«.  signed  an  admission  that  he  was  in- 
debted  to  such  creditor  in  1492.,  and  therefore 
had  nothing  to  shew  that  the  4«.  was  intentionally 
omitted,  such  trader  did  not  commit  an  act  of 
bankruptcy  if  he  omitted  to  perform  anything 
required  by  s.  13,  or  s.  15,  from  jiartics  refusing 
to  admit  debts  on  summons,  or  admitting  them 
in  part.  Pennell  v.  Rhodes,  9  Q.  B.  114  ;  16  L. 
J.,  Q.  B.  352  ;  10  Jur.  825. 

Admiiiion  of  Part — Pailnre  to  Pay— -Act  of 
Bankmptey.] — ^Where  a  trader,  who,  upon  sum- 
mons to  the  Court  of  Bankruptcy,  appears  and 
signs  an  admission  for  part  only  of  tne  demand 
of  the  creditor,  and  also  makes  a  deposition  that 
he  believes  he  has  a  good  defence  upon  the  merits 
to  the  residue  of  the  demand,  and  does  not  pay 
the  sum  so  admitted,  a  petition  for  adjudication 
of  bankruptey  being  filed  against  him  within 
two  months,  &c.,  he  does  not  commit  an  act  of 
bankruptcy  within  the  meaning  of  the  12  &  13 
Vict.  c.  106,  8.  82.  The  act  of  banklruptcy  is 
committed  by  failing  to  pay  the  part  admitted 
and  making  no  deposition  as  to  -the  residue. 
OldJUld  V.  Bodd,  8  Ex.  578 ;  22  L.  J.,  Ex.  144  ; 
17  Jut.  261^Bx.  Ch. 


Diferetion  of  Gommieiioner  to  require  a  Bend.] 

— ^It  is  not  imperative  upon  the  commissioner  to 
require  a  bond,  but  is  a  matter  within  his  discre- 
tion, having  regard  not  only  to  the  solvency  of 
the  alleged  debtor,  but  to  all  circumstanoee  of 
the  case,  including  the  probability  of  success  in 
an  action  for  the  demand.  Wood,  Ex  parte^  4 
De  G.,  Mao.  &  G.  876  ;  23  L.  J.,  Bk.  3 ;  18  Jar.  229. 

Where,  therefore,  a  demand  was  made  in 
respect  of  differences  in  purchases  and  sales  of  a 
commodity  arising  from  the  mere  turn  of  the 
market,  neither  party  having  or  intending  to 
bay  or  sell  the  commodity  itself  : — Held,  not  a 
case  requiring  a  bond.     lb. 

An  action  was  brought,  under  the  Bills  of  Ex- 
change Act,  by  indorsee  against  an  acceptor. 
The  defendant  obtained  leave  to  defend  the 
action,  on  the  ground  that  he  had  accepted  the 
bill  as  agent,  and  not  as  principal.  The  debtor 
was  then  served  with  a  trader  debtor  summons, 
and  desiring  to  contest  the  claim,  was  ordered  by 
the  commissioner  to  give  security  by  bond,  with 
two  sureties : — Held,  that  the  commissioner  had 
exercised  a  proper  discretion,  with  which  the 
court  would  not  interfere.  Ruek^  Ex  parte,  9 
Jur.,  N.  S.  683  ;  8  L.  T.  102. 

Approval  of  Seeority — ^Power  to  Revoke.] — A 

commissioner  who  has  approved  of  the  security 
offered  by  a  debtor  under  1  &  2  Vict.  c.  110,  s.  8,  is 
functus  officio,  and  cannot  revoke  his  approval. 
Neal,  Ex  parte,  2  Mont.,  D.  &  D.  620 ;  6  Jur.  876. 

Bight  of  Bnretiet  to  have  Bond  eaneelled.] — 

Where  a  party,  under  1  &  2  Vict.  c.  110,  s.  8,  had 
made  an  affidavit  of  debt  against  A.  in  the 
Bankruptey  Court,  and  A.  had  entered  into  a 
bond,  with  sureties,  conditioned  to  pay  such  sum 
as  should  be  recovered  against  him  in  an  action, 
or  to  render  himself  : — Held,  that  the  court  had 
no  power,  on  application  by  the  sureties,  suggest- 
ing that  A.  had  rendered,  to  order  the  bond  to 
be  delivered  up  to  be  cancelled.  Hayward  v. 
Heffer,  6  Q.  B.  398. 

Seeond  Plat  on  lame  Aet  of  Bankruptcy.] — K 
fiat  was  sued  out,  founded  on  an  omission  to 
pay  or  secure  a  debt  according  to  1  &  2  Vict, 
c.  110,  s.  8.  The  fiat  was  not  sued  out  by  the 
creditor  who  made  the  affidavit  of  debt,  and  was 
afterwards  annulled  for  want  of  prosecution.  A 
second  fiat  issued  after  the  expiration  of  the  two 
months : — Held,  that  the  failure  to  pay  or  secure 
the  debt  constituted  a  sufficient  act  of  bank- 
ruptcy to  support  the  second  fiat.  Parker,  Eae 
parte,  3  De  G.  &  S.  676. 

2.  JuDOMENT  Debtor  Summons  ukdsb 
12  &  13  Vict.  c.  106,  a  76. 

Xembers  of  Parliament.] — ^A  judgment  debtor 
summons  under  s.  76  cannot  properly  be  issued 
against  a  member  of  the  House  of  Commons. 
NeshUt,  Ex  parte,  8  L.  T.  212 ;  11  W.  R.  632. 
S.  P„  Wright,  Ex  parte,  9  L.  T.  349  ;  12  W.  R. 
59 ;  Gibbon,  Ex  parte,  8  L.  T.  552  ;  The  European^ 

^c.  Corporation  v. ,  M.  P.,  13  L.  T.  447 ; 

14  W.  R.  135. 

3.  Dbbtob  Summons  undbb  32  k  33  Vict. 

c.  71. 

a.  Who  may  obtain. 
Iniiftnt.] — An   infant   creditor   may  iaane  a 
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debtor  sammonB  in  his  own  name.  JBrocklebank^ 
£g  parte,  6  Ch.  D.  358 ;  46  L.  J.,  Bk,  H3  :  37 
L.  1*.  282  ;  26  W.  R.  859. 

Semble,  that  in  such  case  the  debtor  would  be 
entitled,  if  he  asked  for  it,  to  have  some  adalt 
person  named  as  security  for  the  costs  of  the 
gammons.    Jh, 

But  if  he  makes  no  such  application,  but 
allows  the  summons  to  proceed  in  the  ordinary 
way,  an  adjudication,  founded  upon  non- com- 
pliance with  it,  is  valid.    lb. 

Beceiver.] — ^A  receiver  in  chancery  can  issue 
a  debtor  summons  in  respect  of  a  sum  due  to  him 
in  that  character.  Harris^  Ex  parte,  Lewis*  In 
re,  2  Ch.  D.  423 ;  45  L.  J.,  Bk.  71  ;  34  L.  T. 
261 ;  24  W.  B.  851. 

Undueharged  Bankmpt  cannot.] — ^A  bankrupt 
whose  creditors  had  agreed  to  a  resolution  sus- 
pending his  bankruptcy,  but  who  had  never 
obtain^  hia  discharge,  recovered  judgment  in 
an  action  against  C.  for  5002.  The  assignee 
gave  notice  to  C.  of  the  bankruptcy,  and  claimed 
the  money  recovered.  Afterwards,  an  arrange- 
ment having  been  come  to  between  the  assignee 
and  the  bankrupt,  the  l^&nkrupt,  without  any 
interference  by  the  assignee,  sued  out  a  debtor 
summons  against  C.  for  the  judgment  debt : — 
Held,  that  the  summons  could  not  be  supported. 
Carter,  Ex  parte,  2  Ch.  D.  806 ;  45  L.  J.,  Bk. 
145;  35  L.  T.  388— C.  A. 

Creditor  holding  Ckkmlthee  Order.] — A  creditor 
who  holds  garnishee  orders  covering  sums  due 
to  the  debtor  to  an  amount  exceeding  the  debt 
due  to  the  creditor,  can  nevertheless  obtain  a 
debtor  summons  against  the  debtor,  and  proceed 
thereon  to  have  him  adjudged  a  bankrupt. 
Tupper,  In  re,  9  L.  R.,  Ch.  312 ;  30  L.  T.  102 ; 
22  W.  R.  381. 

Oreditor  holding  Security  for  Debt.] — A  creditor 
for  a  sum  not  less  than  50^  is  entitled  to  take 
out  a  debtor  summons,  notwithstanding  that  he 
has  sued  out  a  writ  of  attachment  in  the  Lord 
Mayor^s  Court,  and  served  it  on  persons  holding 
property  of  the  debtor  of  a  larger  amount  than 
the  debt.  CfUee,  In  re,  Mauritz,  Ex  parte,  5 
L.  R.,  Ch.  779;  39  L.  J.,  Bk.  56;  23  L.  T.  293;  18 
W.  R.  1097. 

Foreign  Creditor  against  Foreign  Debtor 
residing  in  England.] — A  debtor  summons  may 
be  taken  out  by  a  foreign  creditor  against  a 
foreign  debtor  who  is  at  the  time  in  England,  in 
respect  of  a  debt  contracted  abroad.  Pascal, 
Ex  parte,  Myer,  In  re,  1  Ch.  D.  509  ;  45  L.  J., 
Bk.  81 ;  34  L.  T.  10 ;  24  W.  R.  263— C.  A. 

Sereral  Creditors.] — If  several  creditors  issue 
one  debtor  summons,  they  must  continue  the 
sabeeqoent  proceedings  together.  There  can  be 
but  one  act  of  bankruptcy  upon  the  summons, 
and  the  summoning  creditors  cannot  present 
separate  petitions  founded  upon  the  failure  of 
the  debtor  to  comply  with  the  summons  as  to 
each  creditor  separately.  Kibble,  Ex  parte, 
Onslow,  In  re,  10  L.  R.,  Ch.  373  ;  44  L.  J.,  Bk. 
63;  32  L.  T.  138 ;  23  W.  R.  433. 

Two  creditoTs  whose  debts  together  amount  to 
more  than  50/.,  though  each  debt  is  less,  can 
issue  a  debtor  summons  on  which  the  debtor  may 
be  adjodicated  bankrupt,    Andrew^  In  re,  1  Ch. 


D.  358 ;  45  L.  J.,  Bk.  57 ;  33  L.  T.  556  ;  24  W.  R. 
197— C.  A. 

A  tender  of  the  amount  of  his  debt  to  one  of 
the  creditors  in  such  a  case  does  not  prevent  the 
adjudication.    lb. 

Secretary  -of  Company.] — ^A  debtor  summons 
taken  out  in  the  name  of  the  secretary  of  a  com- 
pany for  a  debt  4ue  to  the  company  is  irregular. 
Leathley,  Ex  parte,  Hodges,  In  re,  8  L.  R.,  Ch. 
204;  42  L.  J.,  Bk.  56;  28  L.  T.  323;  21  W.  R.  301. 

b.  Agalnat  whom. 

Trader.] — In  order  to  constitute  a  debtor  a 
trader  within  the  Bankruptcy  Act,  1869,  s.  6, 
8ub-8.  6,  he  must  be  a  trader  at  the  time  when  the 
debtor  summons  is  served.  Schomberg,  Ex  parte, 
10  L.  R.,  Ch.  172  ;  31  L.  T.  665 ;  23  W.  R.  204. 

Semble,  that  the  words  "  being  a  trader,"  in 
the  6th  sub-section  of  the  6th  section  of  the 
Bankruptcy  Act,  1869,  apply  to  a  man  who  had 
ceased  to  be  a  trader  at  the  date  of  the  issuing  of 
the  summons,  if  he  was  a  trader  when  he  con- 
tracted the  debt.  Lowenthal,  Ex  parte,  9  L.  R., 
Ch.  591 ;  43  L.  J.,  Bk.  83  ;  30  L.  T.  668. 

Husband  for  Debt  of  Wife  trading  separately.] 
— A  married  woman  carried  on  in  her  maiden 
name  a  millinery  business  separately  from  her 
husband.  A  debtor  summons  was  issued  against 
the  husband  and  wife,  claiming  the  payment  of 
a  sum  due  upon  some  bills  of  exchange  drawn 
by  the  summoning  creditor  upon  and  accepted 
by  the  wi^  in  her  maiden  name,  and  dishonoured. 
The  husband  applied  to  the  court  to  dismiss  the 
summons.  He  deposed  that  he  never  authorized 
his  wife  to  pledge  his  credit,  and  that  five  years 
previously  he  had  given  notice  to  the  summon- 
ing creditor  that  he  had  nothing  to  do  with  his 
wife's  business : — Held,  on  this  evidence,  which 
was  uncontradicted,  that  the  husband  was  not 
liable  for  the  debt ;  that  the  issuing  of  the  sum- 
mons was  an  abuse  of  the  procedure  ;  and  that 
the  summons  must  be  dismissed  with  costs. 
Shepherd,  Ex  parte.  Shepherd,  In  re,  10  Ch.  D. 
573  ;  48  L.  J.,  Bk.  35  ;  39  L.  T.  662  ;  27  W.  R. 
310— C.  A. 

Felon.] — Notwithstanding  the  provision  con- 
tained in  s.  8  of  the  act  33  &  34  Vict.  c.  23,  that 
every  convicted  felon  shall,  during  the  time 
while  he  shall  be  subject  to  the  operation  of  the 
act,  be  incapable  of  alienating  or  charging  any 
property,  such  a  convict  can  pay  a  debt  which  is 
claimed  by  a  debtor's  summons  issued  and  served 
on  him  after  his  conviction,  and  if  he  fails  to 
pay  the  debt  within  the  time  limited  by  the 
summons,  he  will  commit  an  act  of  bankruptcy, 
upon  which  an  adjudication  can  be  made  against 
him.  Oraves,  Ex  parte,  Harris,  In  re,  19  Ch. 
D.  1 ;  51  L.  J.,  Ch.  1  ;  46  L.  T.  397 ;  30  W.  R. 
51 }  46  J.  P.  70 ;  14  Cox,  C.  C.  629— C.  A. 

Foreigner.] — ^A  debtor  summons  may  be  served 
in  this  country  in  respect  of  a  debt  contracted 
abroad  by  a  foreigner  with  a  foreigner.  Pascal, 
Ex  parte,  Myer,  In  re,  \  Ch.  D.  609 ;  45  L.  J., 
Bk.  81 ;  34  L.  T.  10 ;  24  W.  R.  263— C.  A. 

There  was  a  ouestion  whether  the  debtor  was 
"residing"  in  England: — Held,  that  this  was 
immaterial,  the  provisions  of  r.  17  for  the  issue 
of  the  summons  by  the  court  of  the  district 
where  the  debtor  lesides  or  carries  on  bosineee 
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being  merely   directory,  and   not  intended  to 
determine  any  question  of  jurisdiction.     lb. 

Partner  retired  before  Writ  iaaned.] — Pre- 
viously to  December  8th,  1880,  W.  did  work  for 
a  firm  in  which  Y.  was  a- partner.  On  that  date 
Y.  retired,  the  other  partners  continuing  the 
business  in  the  firm's  name.  The  dissolution  was 
duly  advertised  on  Decemlwr  15th,  and  on  the 
18th  W.  issued  a  writ  against  the  firm  in  the 
firm's  name.  On  the  21st  the  writ  was  person- 
ally served  on  one  of  the  continuing  partners  at 
the  firm's  place  of  business.  Y.  was  not  served. 
No  appearance  was  entered  for  any  of  the  part- 
ners, and  on  December  29th  W.  signed  judgment 
for  default.  In  Jmie,  1881,  W.  took  out  a  debtor 
summons,  founded  on  the  judgment  against  Y. 
Y.  applied  to  the  court  to  dismiss  the  summons 
and  his  application  was  refused :— Held  (dissen- 
tientc  Brett.  L.  J.),  that  the  summons  should 
have  been  dismissed.  Per  Selborne,  L.  C,  on 
the  ground  that  Ord.  XLII.  r.  8  shews  that  even 
if  a  partner  retii-ed  at  the  date  of  the  writ  he 
could  be  sued  under  the  firm's  name  ;  judgment 
in  the  firm's  name  could  not  be  held  conclusive 
of  his  liability,  and  is  therefore,  without  more, 
not  a  good  foundation  for  a  debtor  summons. 
Per  Cotton,  L.  J.,  that  Ord.  XVI.  r.  10  applies 
only  to  ixjfsons  who  are  partners  at  the  date  of 
the  issue  of  the  writ.  Per  Brett,  L.  J.,  that  Ord. 
XVI.  r.  10  applies  to  JiU  persons  liable  for  the 
debt  for  which  the  action  is  brought,  and  judg- 
ment obtained  against  the  firm  can  be  enforced 
against  them  in  any  valid  way  except  by  issuing 
execution  which  is  restrained  by  Ord.  XLII.  r.  8. 
Ym/nff,  Ex  partly  Yming^  In  r<»,  19  Ch.  D.  124  ; 
51  L.  J.,  Ch.  141 ;  45  L,  T.  493 ;  30  W.  R.  330— C.  A. 

Kon-Trader  Debt,  when  contracted.] — A  part- 
ner not  a  trader  was  indebted  to  the  partnership 
and  also  to  some  of  the  partners  separately. 
By  deeds,  executed  by  the  debtor  after  the 
Bankruptcy  Act,  1861,  had  received  the  royal 
assent,  but  supposed  to  have  been  executed 
before  it  came  into  operation,  he  covenanted  to 
pay  to  trustees  for  the  other  partners  a  sum  fixed 
upon  as  principal,  and  to  pay  interest  thereon, 
and  he  gave  a  mortgage  as  security.  A  debtor 
summons  was  issued  for  the  money  covenanted 
to  be  paid : — Held,  that  the  debt  was  not  con- 
tracted within  the  meaning  of  the  Bankruptcy 
Act,  1869,  8.  118,  until  the  execution  of  the  deed 
of  covenant.  Jlashleiffh,  Ex  parte,  Dalzdl,  In 
re,  2  Ch.  D.  9  ;  46  L.  "j.,  Bk.  29  ;  34  L.  T.  193  ; 
24  W.  R.  495— C.  A.  Affirming,  20  L.  R.,  Eq. 
782  ;  32  L.  T.  133  ;  23  W.  R.  951. 

Held,  that  the  time  defined  by  the  woi-ds 
"passing  of  the  Bankruptcy  Act,  1861,"  in  the 
same  section  is  the  time  when  the  act  of  1861 
received  the  royal  assent,  and  not  the  time  when 
it  came  into  operation  ;  and  that,  therefore,  the 
non -trader  might  be  adjudicated  bankrupt  on  a 
debtor  summons  issued  for  payment  of  the  debt 
so  contracted.    Ih, 

c.  In  what  Caaea. 

Kot  to  be  oBed  when  bon4  fide  Biipnte  as  to 
pebt.] — The  process  of  debtor  summons  was  not 
intended  to  be  used  where  there  is  a  solvent 
debtor  and  a  bona  fide  dispute  as  to  the  debt. 
Setvell,  Ex  parte,  Sewell,  In  re,  13  Ch.  D.  266 ; 
49  L.  J.,  Bk.  16  ;  42  L.  T.  3  ;  28  VV.  R.  286— C.  A. 

If  there  is  really  no  defence  to  the  claim,  the 


creditor  ought  to  proceed  by  a  specially-indorBed 
writ  under  the  Judicature  Act.     Ih, 

Proceedings  by  way  of  debtor  summons  ought 
to  be  taken  only  under  such  circumstances  as  mast 
necessarily  lead  to  bankruptcy  proceedings.    Ih. 

Amount  of  Debt] — In  an  action  upon  a  bill 
of  exchange  for  40/.  an  order  was  made  staying 
the  proceedings  on  the  defendant's  undertaking 
to  pay  to  the  plaintiffs  (in  addition  to  20/.  which 
had  been  paid  into  conrt)  20/.  10«.  and  the  costs 
of  the  action.  In  default  of  payment  the  plain- 
tiffs were  to  be  at  liberty  to  sign  judgment  and 
issue  execution.  The  costs  having  been  taxed  at 
9/.  29.,  the  defendant  tendered  29/.  14#.  6<f.  to  the 
plaintiffs,  but  they  refused  to  accept  it  unless 
the  defendant  would  also  pay  another  overdue 
acceptance  of  his  for  30/.  which  the  plaintiffs 
held.  He"  refused  to  pay  the  30/.,  ailing  that 
that  acceptance  had  been  obtained  from  him  by 
fraud,  with  notice  of  which  the  plaintiffs  had 
taken  it.  The  plaintiffs  then  issued  a  debtor 
summons  against  the  defendant  for  59/.  \Am.  M. 
The  defendant  applied  to  dismiss  it,  and  he  was 
onlered  to  give  security  for  the  amount  claimeii. 
The  security  not  having  been  given,  the  plaintiffs 
presented  a  bankruptcy  lietition  against  him : — 
Held,  that,  until  judgment  had  teen  signed  in 
the  action,  the  29/.  14*.  6d,  could  not  be  used  to 
support  a  debtor  summons,  and  consequently 
that  there  was  not  a  debt  sufficient  to  support 
a  bankruptcy  petition.  Astrup,  Ex  parte,  Le 
Fe-vre,  In  re,  11  Ch.  D.  303— C.  A. 

Katnre  of  Debt— Legal  or  equitable  Defence.] 

— In  order  to  justify  the  issuing  of  a  debtor 
summons  under  s.  7  of  the  Bankruptcy  Act, 
1869,  the  alleged  debt  must  be  an  exigible  debt : 
if  the  debtor  would  have  any  defence,  legal  or 
equitable,  to  an  action  for  the  debt,  the  summons 
ought  to  be  dismissed.  Foster,  Ex  parte,  or 
JIHlbert,  Ex  parte,  Fatter,  In  re,  23  Ch.  D.  797  ; 
52  L.  J.,  Ch.  677  ;•  48  L.  T.  497  ;  31  W.  R.  774— 
C.  A.    Affirming,  47  L.  T.  738. 


Inchoate  Agreement  between  Debtor  and 


Creditor.] — Two  partners  in  trade  whose  affairs 
were  embarrassed,  without  filing  a  liquidation 
petition,  summoned  a  meeting  of  their  creditors. 
Nineteen  out  of  twenty-seven  creditors  attended 
the  meeting,  their  debts  amounting  to  2,400/.  ont 
of  a  total  of  2,628/.,  and  a  resolution  was  passed 
that  a  deed  of  assignment  of  the  debtors'  estate 
and  effects  should  be  made  to  three  peisons 
named,  as  trustees  for  the  benefit  of  the  cretli- 
tors,  with  power  for  them  to  carry  on  the 
business  for  such  time  as  they  should  think  fit, 
and  to  sell  the  concern  as  a  going  concern,  or 
otherwise.  One  of  the  debtors  was  to  hare  his 
discharge  on  payment  of  200/.,  or  otherwise,  as 
the  creditors  might  direct.  .  The  resolution  was 
signed  by  the  chairman  of  the  meeting,  but  by 
no  one  else.  The  day  after  the  meeting  the 
debtors  gave  up  possession  of  their  assets  to  the 
persons  named  in  the  resolution  as  trustees,  and 
those  persons  carried  on  the  business  for  a  few 
weeks,  and  proceeded  to  collect  the  book  debts. 
A  draft  deed  of  assignment  was  prepared  in  ac- 
cordance with  the  resolution,  but  it  was  never 
executed,  the  other  creditors  not  having  assented 
to  the  arrangement  embodied  in  the  resolution : 
— Held,  that,  inasmuch  as  all  the  creditors  did 
not  come  in  and  assent  to  the  arrangement,  there 
was  no  binding  agreement  between  the  debton 
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and  their  creditors,  and  that,  oonsequentlj,  a 
creditor  who  was  present  at  the  meeting,  even  if 
he  had  assented  to  the  resolution,  which  appeared 
to  be  doubtful,  was  entitled  to  issue  a  debtor 
summons  for  his  debt    lb. 


cL   Form  of  Summons  and  AffldaTlt  in 

Support. 

Poxm— Consideration.] — When  a  debtor  sum- 
mons is  founded  on  a  judgment  debt  it  is  not 
necessary  to  state  the  consideration  for  the  judg- 
ment in  the  summons,  and  a  misstatement  of  the 
consideration  will  not  vitiate  the  summons. 
BiUo,  Ex  parte,  Ritso,  In  re,  22  Ch.  D.  629  ;  52 
L.  J.,  Ch.  635  ;  48  L.  T.  376  ;  31  W.  R.  373— C.  A. 


Pormal  Defect   not   inTalidating   Pro- 


eaedings — Benrioes.] — A  debtor  summons  and 
the  proceedings  upon  it  are  proceedings  in  bank- 
ruptcy within  8.  82  of  the  Bankruptcy  Act,  1869, 
and  therefore  will  not  be  invalidated  by  any 
mere  formal  defect  or  irregularity  where  no  in- 
justice is  done  thereby.  A  debtor  was  served 
with  a  debtor  summons,  on  the  face  of  which 
the  amount  of  the  debt  was  stated  as  24Z.,  but 
the  cause  of  debt  was  stated,  and  the  annexed 
particulars  were  referred  to  which  showed  the 
debt  to  be  74Z.  The  creditor  took  out  the  sum- 
mons in  person  and  not  by  a  solicitor,  but  it  was 
served  not  by  himself  but  by  his  clerk  : — Held, 
that  as  the  debtor  in  the  circumstances  must 
have  known  the  amount  of  the  debt  and  could 
not  have  been  deceived  or  misled,  the  defect  in 
the  summons  and  also  that  in  the  mode  of 
service  was  cured  by  the  82nd  section  of  the 
Bankruptcy  Act,  1869.  Johnton,  Ex  parte, 
Johnson,  In  re,  32  W.  R.  176— C.  A. 

By  Public  Officer  of  Company.] — In  an  affi- 
davit by  the  public  officer  of  a  company  in  sup- 
port of  a  debtor  summons  he  was  described  as 
the  registered  public  officer  of  the  company,  but 
the  affidavit  did  not  contain  an  express  state- 
ment that  he  was  such  public  officer,  or  that  he 
ivas  authorized  to  sue  out  the  summons  : — Held, 
that  the  affidavit  did  not  sufficiently  comply  with 
r.  15  of  tne  Bankruptcy  Rules,  1870,  and  the  sum- 
mons was  dismissed  for  irregularity.  Torkingtan, 
Ex_parte,  Torkington,  In  re,  9  L.  R.,  Ch.  298 ; 
22  W.  R.  602. 

In  an  affidavit  by  the  public  officer  of  a  com- 
pany in  support  of  a  debtor  summons  he  was 
described  as  the  registered  public  officer  of  the 
company,  but  the  affidavit  did  not  contain  an 
express  statement  that  he  was  such  public  officer, 
and  it  contained  a  statement  that  he  was  autho- 
rized to  make  the  affidavit,  but  no  statement  that 
he  was  authorized  to  sue  out  the  debtor  summons : 
— Held,  that  the  affidavit  sufficiently  complied 
with  r:  1 5  of  the  Bankruptcy  Rules,  1 870.  Lowe-H' 
thalyJSjp  parte,  Loicenthal,  In  re,  9  L.  R.,  Ch.  324 ; 
43  L.  J.,  Bk.  132  ;  30  L.  T.  282  ;  22  W.  R.  459— 
C.  A.,  affirming,  43  L.  J.,  Bk.  81 ;  22  W.  R.  350. 

Where  a  debtor  summons  is  sued  out  upon  a 
dishonoured  bill  of  exchange  it  is  not  necessary 
to  state  or  to  prove  the  debt  with  the  same  strict- 
ness as  in  an  action  ;  it  is  sufficient  to  state  it 
so  that  the  debtor  shall  not  be  misled.    Ih, 

By  Agent.] — It  is  not  imperative  that  the 
affidavit  prescribed  should  be  made  by  a  creditor 
suing  out  a  debtor  suiomons,  where  the  creditor 
carries  on  business  through  an  authorized  agent. 

VOL.  I. 


The  agent,  if  properly  authorized,  can  make  a 
sufficient  aifidavit  in  support  Anon,,  21 L.  T.  802. 
It  is  necessary  that  the  demand  mentioned  in 
the  affidavit  should  be  made,  and  the  particulars  of 
demand  also  there  mentioned  should  be  served.  Ih. 

6.  Service  of  Summons. 

By  whom.] — ^When  a  debtor  summons  is  served 
by  the  creditor's  solicitor,  the  solicitor  need  not 
effect  the  service  with  his  own  hand.  It  may  be 
effected  by  his  clerk,  or  by  the  clerk  of  the 
countxy  agent  of  a  London  solicitor.  Lancaster, 
ExpaHe,  3  Ch.  D.  498 ;  35  L.  T.  649 ;  24  W.  R.  1010 
— C.  A.,  affirming,  45  L.  J.,  Bk.  147  ;  34  L.  T.  961. 

A  debtor  summons  may  be  served  by  any 
person  authorized  by  the  creditor.  Service  by 
an  accountant  who  had  been  in  the  habit  of 
serving  summonses  for  the  creditor's  solicitor, 
held  to  be  good  service.  Denman,  Ex  jutrte, 
Denman,  In  re,  29  W.  R,  616. 

Service  out  of  England.] — The  personal  service 
of  a  debtor  summons  on  a  debtor  out  of  England 
is  a  nullity,  and  where  such  a  service  has  been 
effected  and  the  debtor  has  been  adjudicated  a 
bankrupt  in  England,  because  not  being  a  trader 
he  has  for  three  weeks  succeeding  the  service  of 
the  summons  neglected  to  pay  or  secure  or  com- 
pound for  the  debt,  the  adjudication  will  be 
annulled.  O'Loghlen,  Ex  parte,  6  L.  R.,  Ch. 
406 ;  40  L.  J.,  Bk.  28 ;  23  L.  T.  878  ;  19  W.  R.  459. 

After  the  expiration  of  the  three  weeks  from 
the  service  of  the  summons,  the  debtor  applied 
to  the  registrar  to  rescind  the  order  for  service  ; 
the  application  was  refused ;  no  appeal  was 
brought  against  that  order.  Subsequently  the 
debtor  was  adjudicated  bankrupt,  and  appealed 
against  the  adjudication  : — Held,  that  the  ques- 
tion of  the  validity  of  the  service  was  not  res 
judicata,  for  that  as  the  question  before  the  court 
was  whether  an  act  of  bankruptcy  had  been 
committed,  and  that  depended  on  the  validity  of 
the  service  of  the  summons,  that  point  was  then 
properly  brought  before  the  court  and  could  be 
decided.    lb. 

The  order  for  personal  service  out  of  the  juris- 
diction was  made  on  an  affidavit  stating  that  the 
debtor  was  keeping  out  of  the  way  to  avoid  per- 
sonal service.  The  court  was  of  opinion  that 
the  facts  did  not  justify  any  such  affidavit,  and 
that  therefore  the  creditor  must  pay  all  costs, 
including  the  costs  of  the  appeal.    lb. 

Service  of  Summons  issued  by  wrong  Court.] 

— ^A  debtor  summons  was  issued  out  of  the  county 
court  of  Newcastle,  within  which  the  debtor  was 
supposed  to  reside.  It  was  served  on  the  debtor 
in  London,  who  then  stated  that  he  resided  in 
the  latter  place.    Default  having  been  made,  a 

Eitition  in  bankruptcy  was  presented  in  the 
ondon  Bankruptcy  Court : — Held,  that  no 
act  of  bankruptcy  had  been  committed.  JBoyle 
V.  Plummcr,  22  W.  R.  241  ;  S.  C,  nom.  Boyle, 
Ex  parte,  Plummer,  In  re,  30  L.  T.  2 — C.  A. 

Substituted  Service — Jurisdiction  of  County 
Court.] — ^When  a  debtor  absconds  from  his  usual 
place  of  abode,  and  a  creditor  cannot  effect  per- 
sonal service  of  a  debtor  summons  upon  him,  and 
cannot  discover  that  he  has  any  residence  other 
than  the  old  one  from  which  he  has  absconded, 
the  county  court  of  the  district  within  which  he 
laat  resided  has  jurisdiction  to  order  substituted 

c  c 
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seryice  of  the  suzomons.  North  Kent  Bank^ 
Ex  parte^  Holdsworth,  In  re,  9  Ch.  D.  333  ;  39 
L.  i,  379  J  27  W.  R.  Z58-0.  A.,  reversing  47 
L.  J.,  Bk.  119  ;  38  L.  T.  536  ;  26  W.  R.  637. 

A  dobtoTi  who  had  resided  in  the  district  of 
the  Greenwich  county  court,  absconded,  and  a 
creditor  was  unable  to  eflfect  personal  service  of 
a  debtor  summons  upon  him,  or  to  discover  that 
he  had  any  residence  other  than  his  old  one,  at 
which  ho  was  not  to  be  found: — Held,  that  the 
Greenwich  court  had  jurisdiction  to  order  sub- 
stituted service  of  the  summons.    lb. 

A  debtor  left  the  county  court  district  in 
which  he  had  carried  on  business  ;  he  afterwards 
returned,  and  was  then  served  with  a  notice 
requiring  him  to  pay  a  debt.  He  again  left  the 
district,  and  could  not  be  found,  remaining 
away  in  order  to  avoid  service.  An  order  was 
made  for  service  on  him  of  a  debtor  summons  by 
delivery  at  a  house  in  the  district,  and  he  was 
afterwards  adjudicated  bankrupt  by  the  county 
court  of  that  district : — Held,  that  the  debtor, 
by  leaving  the  district  for  the  purpose  of  avoid- 
ing service,  did  not  deprive  the  county  court  of 
jurisdiction  ;  and  that,  though  the  evidence  on 
which  the  order  for  service  by  delivery  was 
obtained  was  not  satisfactory,  yet,  as  the  debtor 
was  staying  away  in  order  to  avoid  service,  the 
bankruptcy  would  not,  on  that  ground,  be  an- 
nulled. WillmtM,  In  re,  8  L.  R.,  Ch.  690  ;  42 
L.  J.,  Bk.  28  ;  28  L.  T.  488  ;  21  W.  R.  451. 


At  Address  registered  in  Books  of  Com- 


pany.]— The  liquidators  of  a  company  which  was 
being  wound  up  issued  a  debtor  summons  against 
a  shareholder  for  unpaid  calls,  and  obtained  an 
order  for  substituted  service  at  his  registered  ad- 
dress in  the  books  of  the  company.  The  affidavit 
on  which  this  order  was  obtained  shewed  no 
grounds  for  choosing  that  place  except  that  it 
was  his  registered  address,  and  that  the  articles 
contained  a  provision  that  notices  required  to  be 
served  by  the  company  on  shareholders  might  be 
served  by  leaving  them  at  their  registered  ad- 
dresses. For  some  years  this  had  not  been  the 
shareholder's  place  of  residence  or  business,  and 
he  had  a  few  weeks  previously,  on  an  application 
in  the  winding-up,  made  an  affidavit  in  which  he 
gave  a  different  address.  Service  having  been 
made  pursuant  to  the  order,  and  the  debtor 
having  failed  to  comply  with  it,  the  liquidators 
applied  for  an  adjudication  in  bankruptoy : — 
Held,  that  the  rule  in  the  articles  as  to  service 
of  notices  at  the  registered  address  did  not  give 
validity  to  the  service  of  legal  proceedings  there, 
and  that  the  question  as  to  the  validity  of  the 
order  for  substituted  service  and  of  the  service 
nnder  it  was  open  on  a  petition  for  adjudica- 
tion in  bankruptoy,  and  that  adjudication  had 
rightly  been  refused.  Chatteris,  Ex  parte,  Stu- 
der,  In  re,  10  L.  R.,  Ch.  227 ;  44  L.  J.,  Bk.  90 ; 
32  L.  T.  290  ;  23  W.  R.  760. 

Sendee  of  Fartioiilani  of  Demand.  ]^A  debtor 
summons  was  duly  served  with  particulars  of 
demand.  This  summons  was  dismissed  on  the 
ground  that  the  debtor  was  a  non-trader,  and  as 
such  entitled  to  three  weeks'  notice  instead  of 
seven  days.  A  second  debtor  summons  was 
afterwards  issued  and  served  without  the  particu- 
lars of  demand.  The  sum  claimed- on  the  second 
summons  was  different  from  that  claimed  on  the 
first,  as  one  item  demanded  in  the  particulars 
served  with  the  firat  sommoos  had  b^  paid  in 


the  interval : — Held,  that  as  the  debtor  had  been 
served  with  the  particulars  with  the  first  sum- 
mons, and  thus  knew  the  particulars  of  the  claim 
against  him,  the  omission  to  serve  particulars 
with  the  second  summons  did  not  render  it  in- 
valid.   Javal,  Ex  parte,  34  L.  T.  47 — C.  A. 

Affidavit  of  Senrice  Proof  of  Aet  of  Bank- 
ruptcy.]— ^A  non-trader  was  adjudicated  bank- 
rupt, the  act  of  bankruptoy  being  his  failure  to 
comply  with  the  requisitions  of  a  debtor  sunv- 
mons.  When  the  copies  of  the  petition  for 
adjudication  were  sealed  by  the  r^istrar,  an 
affidavit  of  service  of  the  debtor  summons  was 
shewn  to  him,  but  it  had  not  been  filed  as  re- 
quired by  the  r.  63  of  the  Bankruptoy  Rules, 
1870.  The  affidavit  was  filed  a  few  days  after- 
wards, and  the  adjudication  was  then  made  : — 
Held,  that  although  the  registrar  ought  to  have 
refused  to  seal  the  copies  of  the  petition  till  the 
affidavit  had  been  filed,  yet,  the  rules  being 
merely  directory,  the  adjudication  was  not  in- 
validated by  his  omission  to  do  so.  Hunt,  Ex 
parte,  8  L.  R.,  Ch.  234 ;  28  L.  T.  3 ;  21  W.  R. 
164. 

An  affidavit  stating  that  the  service  was  made 
on  the  **  19th  August  instant,"  but  not  sworn  till 
September,  is  sufficient.    Ih. 

A  debtor  summons  and  a  bankruptoy  |)etition 
founded  upon  the  non-compliance  with  it,  arc 
entirely  distinct  litigations,  and  the  evidence 
taken  upon  the  one  cannot  be  used  upon  the 
other  unless  previous  notice  has  been  given  of 
the  intention  to  use  it.  Rogers,  Ex  parte^ 
Rogers,  In  re,  15  Ch.  D.  207 ;  43  L.  T.  163;  29 
W.  R.  29— C.  A. 

Therefore,  upon  the  hearing  of  a  bankruptcy 
petition  founded  upon  the  debtor's  non-compli- 
ance with  a  debtor  summons,  the  service  of  the 
summons  must  be  strictly  proved,  even  though 
the  debtor  has,  in  an  affidavit  previously  made 
by  him  upon  an  application  to  dismiss  the  sum- 
mons, admitted  that  the  summons  had  been 
served  upon  him.    lb. 

Such  an  affidavit  cannot  be  used  upon  the 
hearing  of  the  petition,  unless  previous  notice 
has  been  given  of  the  intention  to  use  it.    lb. 


f.  Proceeding*  when  Debt  disputed. 

Dismissal  —  Irregularity.]  —  A  debtor  may 
sustain  an  application  to  have  a  debtor  summons 
dismissed  for  irregularity,  although  he  has  not  dis- 
tinctly denied  the  debt  in  his  affidavit.  Torking- 
ton,  Ex  parte,  Torhington,  In  re,  9  L.  R.,  Ch. 
298  ;  22  W.  R.  602. 


Beoored  Creditor.] — ^A  debtor  summons 


by  a  secured  creditor  cannot  be  dismissed  on  the 
groimd  that  he  does  not  offer  to  give  up  his  se- 
curity or  have  it  valued,  though  he  must  do  so 
in  order  to  obtain  an  adjudication  against  the 
debtor.  Mauritz,  Ex  parte,  Giles,  In  re,  5  L.  R., 
Ch.  779 ;  39  L.  J.,  Bk.  56  ;  23  L.  T.  293  ;  18  W,  R. 
1097. 

On  Oronnd  of  Connterelaim.] — ^Under  a 

building  contract,  E.  had  possession  of  £.*s  land, 
and  £.  made  advances  to  him  upon  the  security 
of  the  buildings.  In  January,  1870,  K.  brought 
an  action  against  E.  for  breach  of  the  contract. 
In  July  E.  brought  ejectment  against  K.,  and  in 
January,  1871,  recovered  judgment  with  costs, 
which  were  taxed  at  59Z,    In  February  he  took 


773 


BANKRUPTCY— DeStor  Summons. 


774 


out  a  debtor  snmmons  against  K.,  in  respect  of 
these  costs.  E.  applied  to  dismiss  the  snmmons 
and  stay  proceedings  pending  his  action,  upon 
the  ground  that  his  claim  in  the  action  greatly 
exceeded  the  59Z. : — Held,  that  no  oider  to  stay 
proceedings  ought  to  be  made,  there  being  no 
case  for  such  stay  of  proceedings  within  the 
Bankruptcy  Act,  1869,  s.  7.  MlUf  Ex  parte^ 
Aain,  In  re,  6  L.  R.,  Ch.  602 ;  40  L.  J.,  Bk.  77  j 
24  L.  T.  819 ;  19  W.  R.  913. 


Fotiee  of  Application  for.]— Three  clear 


days'  notice  of  an  application  by  the  debtor  for 
the  dismissal  of  the  summons,  upon  the  ground 
that  the  debt  is  not  due,  is  sufficient.  Anon,,  21 
L.  T.  626. 

It  is  of  importance  that  no  unnecessary  delay 
should  be  placed  in  the  way  of  the  hearing  of  a 
debtor  summons.    lb. 


Attendanoa  of  Summoning  Creditor.] — 


When  a  debtor  summons  has  been  issued  and  the 
debtor  denies  the  debt,  he  has  no  absolute  right 
to  require  the  attendance  of  the  summoning 
creditor  for  the  purpose  of  examination.  Barron, 
Eos  parte,  Irmuif,  In  re,  10  L.  R.,  Ch.  269  ;  44 
L.  J.,  Bk.  66 ;  32  L.  T.  139  ;  23  W.  R.  432. 

Staying  Proeeedingi  —  Seenrity  required.^ — 
The  court  will  not  direct  a  trial  of  the  question 
of  indebtedness  by  a  jury  unless  t\e  debtor  is 
prepared  on  the  hearing  of  the  summons  to  give 
security.    Rowhotham,  Ex  parte,  25  L.  T.  921. 

When  a  debtor  summons  is  oidered  to  stand 
over  for  an  action  to  be  brought,  and  the  court 
is  of  opinion  that  the  probability  is  as  much  in 
favour  of  the  success  of  the  alleged  debtor  as  of 
the  creditor,  the  court  will  not  order  security  to  be 
given  Turner,  Ex  parte.  Turner,  In  re,  10  L.  R., 
Ch.  r75 ;  44  L.  J.,  Bk.  112  ;  31  L.  T.  632  ;  23 
W.  R.  124. 

A  debtor  summons  was  taken  out  against  a 
debtor  for  an  amount  which  purported  to  be  a 
true  debt,  and  sufficient  to  support  an  adjudi- 
cation. The  debtor  subsequently  moving  to  dis- 
miss the  summons,  the  allegations  of  the  debtor 
and  of  the  creditor  being  in  the  judge's  opinion 
equally  unsatisfactory,  it  lies  within  the  dis- 
cretion of  the  judge  to  direct  that  the  matter 
shall  be  determin^  in  an  action,  and  that  the 
alleged  debtor  shall  give  security  in  the  mean- 
whUe.    Shorey,  Ex  parte,  21  W.  R.  105. 

The  discretion  wnich  the  court  has,  upon 
staying  proceedings  on  a  debtor  summons,  to 
order  security  to  be  given  by  the  debtor  must 
not  be  exercised  adversely  to  a  solvent  debtor 
where  there  is  a  bon&  fide  question  in  course  of 
litigation  between  him  and  the  creditor,  upon  the 
result  of  which  will  depend  the  validity  or  amount 
of  the  debt  in  question.  Brown,  Ex  parte, 
Brown,  In  re,  37  L.  T.  834  ;  26  W.  R.  284. 
Affirmed,  26  W.  R.  573— C.  A. 

The  vendor  to  a  company  by  the  articles  of 
agreement  guaranteed  a  dividend  of  lOl.  per 
cent,  for  five  years  upon  the  paid-up  capital  of 
the  company  for  the  time  being.  The  business 
resulted  in  a  loss  for  the  first  two  years,  where- 
upon he  paid  the  dividends  for  that  period  so 
guaranteed  by  him,  but  refused  to  pay  the 
guaranteed  dividends  for  thetlurd  year,  which 
also  resulted  in  a  loss.  The  company  having 
gone  into  liquidation,  the  liquidator  issued  a 
debtor  summons  against  him  for  the  unpaid 
divideadi  which  he  opposed  upon  the  ground 


that  the  accounts  between  him  and  the  company 
had  not  been  fully  taken,  and  that  it  would  ap- 
pear upon  taking  such  accounts  that  by  reason  of 
a  set*off  and  other  bonH  fide  defences,  the  com- 
pany was  indebted  to  him,  not  he  to  the  company. 
There  was  no  suggestion  of  the  debtor's  insol- 
vency : — Held,  tlmt,  under  the  circumstances, 
the  proceedings  should  be  stayed  without  security. 
lb. 

Where  the  proceedings  under  a  debtor  sum- 
mons are  stayed  pending  an  action  to  try  the 
validity  of  an  alleged  debt,  and  in  the  opinion  of 
the  court  there  is  more  than  a  reasonable  proba- 
bility that  the  alleged  debtor  has  a  good  defence 
to  the  action,  the  court  will  not  require  the 
debtor  to  give  security.  Smith,  Ex  parte,  Smith, 
In  re,  48  L.  T.  320. 

Proceedings  on  a  debtor  summons,  pending 
the  trial  of  an  action  for  the  debt,  will  not 
necessarily  be  stayed  without  security,  though 
the  alleged  debtor  is  solvent  and  there  is  a  bond, 
fide  dispute  as  to  the  debt.  The  probability  of 
success  in  the  action  is  one  element  to  be  con- 
sidered. Jacohson,  Ex  parte,  Pineoffs,  In  re,  22 
Ch.  D.  312  ;  62  L.  J.,  Ch.  661  ;  48  L.  T.  197  ;  31 
W.  R.  554— €.  A. 

A  debtor  summons  was  founded  upon  a  bill  of 
exchange.  The  creditor  had,  before  the  hearing 
of  the  summons,  commenced  an  action  against 
the  debtor  upon  the  bill,  which  he  had  obtained 
leave  to  defend  without  giving  any  security.  He 
had  then  pleaded  want  of  consideration.  He  also 
alleged  that  the  holder  had  notice  of  the  want 
of  consideration  : — Held,  that,  having  regard  to 
these  facts,  the  proceedings  upon  the  summons 
ought  to  be  stayed  pending  the  trial  of  the  action, 
without  security  being  required  from  the  debtor. 
Latham,  Ex  parte,  4  Ch.  D.  105  ;  35  L.  T.  674  ; 
25  W.  R.231. 


Solvenoy   of   Debtor.] — In  determining 


whether  security  ought  to  be  given  upon  an  ap- 
plication to  dismiss  a  debtor  summons,  regard 
must  be  had  to  the  question  of  the  debtor's  sol- 
vency, as  well  as  to  the  possibility  of  his  estab- 
lishing his  defence.  MarAall,  Ex  parte,  6  Ch.D. 
873  ;  37  L.  T.  42  ;  25  W.  R.  762— C.  A. 

The  requiring  of  security  being,  hevvever,  a 
matter  of  judicial  discretion,  the  Court  of  Appeal 
will  not  interfere  with  the  exercise  of  the  pri- 
mary judge's  discretion  unless  it  can  see  clearly 
that  the  discretion  has  been  improperly  exer- 
cised,   lb. 

When  a  person  served  with  a  debtor  summons 
disputes  the  debt,  the  court,  in  determining 
whether  the  alleged  debtor  must  give  security, 
will  have  regard  not  only  to  the  state  of  the 
debtor's  pecuniary  circumstances,  but  to  the  pro- 
bability of  the  claimant  being  able  to  establish 
the  debt.  Wier,  Ex  parte,  Wier,  In  re,  7  L.  R., 
Ch.  319  ;  26  L.  T.  338  ;  20  W.  R.  457. 

Where  it  appeared  extremely  doubtful  whether 
the  claim  could  be  substantiated  at  law,  the  Court 
of  Appeal  discharged  an  oider  directing  the 
debtor  to  give  security,  though  it  was  admitted 
that  he  was  in  very  poor  circumstances.    lb. 


ITo  reasonable  Defence.] — ^When  the  pro- 


ceedings on  a  debtor  summons  are  stayed,  pend- 
ing an  action  to  try  the  validity  of  the  alleged 
debt,  in  determining  whether  the  alleged  debtor 
should  be  required  to  give  security,  regard  ought 
to  be  had  not  only  to  his  solvency  or  insolvency, 
but  to  the  probability  of  his  success  in  the  action. 

c  G  2 
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serrice  of  the  tnmmons.  North  Kent  Bank, 
Ex  parte,  Holdswortk,  In  re,  9  Ch.  D.  333  ;  39 
L.  i.  379  ;  27  W.  R.  158-0.  A.,  revereing  47 
L.  J.,  Bk.  119  ;  38  L.  T.  536  ;  26  W.  R.  637. 

A  debtor,  who  had  resided  in  the  district  of 
the  Greenwich  county  court,  absconded,  and  a 
creditor  was  unable  to  effect  personal  service  of 
a  debtor  summons  upon  him,  or  to  discover  that 
he  had  any  residence  other  than  his  old  one,  at 
which  he  was  not  to  be  found: — Held,  that  the 
Greenwich  court  had  jurisdiction  to  order  sub- 
stituted  service  of  the  summons.    Ih. 

A  debtor  left  the  county  court  district  in 
which  he  had  carried  on  business  ;  he  afterwards 
returned,  and  was  then  served  with  a  notice 
requiring  him  to  pay  a  debt.  He  again  left  the 
district,  and  could  not  be  found,  remaining 
away  in  order  to  avoid  service.  An  order  was 
made  for  service  on  him  of  a  debtor  summons  by 
delivery  at  a  house  in  the  district,  and  he  was 
afterwards  adjudicated  bankrupt  by  the  county 
court  of  that  district : — Held,  that  the  debtor, 
by  leaving  the  district  for  the  purpose  of  avoid- 
ing service,  did  not  deprive  the  county  court  of 
jurisdiction  ;  and  that,  though  the  evidence  on 
which  the  order  for  service  by  delivery  was 
obtained  was  not  satisfactory,  yet,  as  the  debtor 
was  staying  away  in  order  to  avoid  service,  the 
bankruptcy  would  not,  on  that  ground,  be  an- 
nulled, Williams,  In  re,  8  L.  R.,  Ch.  690  ;  42 
L.  J.,  Bk.  28  ;  28  L.  T.  488  ;  21  W.  R.  451. 


At  Addref •  regiatered  in  Books  of  Com- 


pany.]— ^The  liquidators  of  a  company  which  was 
being  wound  up  issued  a  debtor  summons  against 
a  shareholder  for  unpaid  calls,  and  obtained  an 
order  for  substituted  service  at  his  registered  ad- 
dress in  the  books  of  the  company.  The  affidavit 
on  which  this  order  was  obtained  shewed  no 
grounds  for  choosing  that  place  except  that  it 
was  his  registered  address,  and  that  the  articles 
contained  a  provision  that  notices  required  to  be 
served  by  the  company  on  shareholders  might  be 
served  by  leaving  them  at  their  register^  ad- 
dresses. For  some  years  this  had  not  been  the 
shareholder's  place  of  residence  or  business,  and 
he  had  a  few  weeks  previously,  on  an  application 
in  the  winding-up,  made  an  affidavit  in  which  he 
gave  a  different  address.  Service  having  been 
made  pursuant  to  the  order,  and  the  debtor 
having  failed  to  comply  with  it,  the  liquidators 
applied  for  an  adjudication  in  bankruptcy : — 
Held,  that  the  rule  in  the  articles  as  to  service 
of  notices  at  the  registered  address  did  not  give 
validity  to  the  service  of  legal  proceedings  there, 
and  that  the  question  as  to  the  validity  of  the 
order  for  substituted  service  and  of  the  service 
under  it  was  open  on  a  petition  for  adjudica- 
tion in  bankruptcy,  and  that  adjudication  had 
rightly  been  refused.  Chatteris,  Ex  parte,  Stu- 
der,  In  re,  10  L.  R.,  Ch.  227 ;  44  L.  J.,  Bk.  90  ; 
32  L.  T.  290  ;  23  W.  R.  760. 

Bonrioe  of  Fartioolan  of  Demand.] — ^A  debtor 
summons  was  duly  served  with  particulars  of 
demand.  This  summons  was  dismissed  on  the 
ground  that  the  debtor  was  a  non-trader,  and  as 
such  entitled  to  three  weeks'  notice  instead  of 
seven  days.  A  second  debtor  summons  was 
afterwarcLs  issued  and  served  without  the  particu- 
lars of  demand.  The  sum  claimed- on  the  second 
summons  was  different  from  that  claimed  on  the 
first,  as  one  item  demanded  in  the  particulars 
served  with  the  firat  summona  had  been  paid  in 


the  interval : — Held,  that  as  the  debtor  had  been 
served  with  the  particulars  with  the  first  sum- 
mons, and  thus  knew  the  particulars  of  the  claim 
against  him,  the  omission  to  serve  particulars 
with  the  second  summons  did  not  render  it  in- 
valid.   Jacaly  Ex  parte,  34  L.  T.  47— C.  A. 

Affidavit  of  Servioe  Proof  of  Act  of  Bank- 
ruptcy.]— ^A  non- trader  was  adjudicated  bank- 
rupt, the  act  of  bankruptcy  being  his  failure  to 
comply  with  the  requisitions  of  a  debtor  sum- 
mons. When  the  copies  of  the  petition  for 
dijudication  were  scaled  by  the  r^istrar,  an 
affidavit  of  service  of  the  debtor  summons  was 
she^vn  to  him,  but  it  had  not  been  filed  as  re- 
quired by  the  r.  63  of  the  Bankruptcy  Rules, 
1870.  The  affidavit  was  filed  a  few  days  after- 
wards, and  the  adjudication  was  then  made  : — 
Held,  that  although  the  registrar  ought  to  have 
refused  to  seal  the  copies  of  the  petition  till  the 
affidavit  had  been  filed,  yet,  tne  rules  being 
merely  directory,  the  adjudication  was  not  in- 
validated by  his  omission  to  do  so.  Ifunt,  Ex 
parte,  8  L.  R.,  Ch.  234 ;  28  L.  T.  3 ;  21  W.  R. 
164. 

An  affidavit  stating  that  the  service  was  made 
on  the  "  19th  August  instant,"  but  not  sworn  till 
September,  is  sufficient.    lb. 

A  debtor  summons  and  a  bankruptcy  petition 
founded  upon  the  non-compliance  with  it,  are 
entirely  distinct  litigations,  and  the  evidence 
taken  upon  the  one  cannot  be  used  upon  the 
other  unless  previous  notice  has  been  given  of 
the  intention  to  use  it.  Rogers,  Ex  parte, 
Sogers,  In  re,  15  Ch.  D.  207 ;  43  L.  T.  163 ;  29 
W.  R.  29— C.  A. 

Therefore,  upon  the  hearing  of  a  bankruptcy 
petition  founded  upon  the  debtor's  non-oompli- 
ance  with  a  debtor  summons,  the  service  of  the 
summons  must  be  strictly  proved,  even  though 
the  debtor  has,  in  an  affidavit  previously  made 
by  him  upon  an  application  to  dismiss  the  sum- 
mons, admitted  that  the  summons  had  been 
served  upon  him.    Ih 

Such  an  affidavit  cannot  be  used  upon  the 
hearing  of  the  petition,  unless  previous  notice 
has  been  given  of  the  intention  to  use  it.    lb. 


f.   Proceedinffs  when  Debt  disputed. 

Biimisial  —  Irregularity.]  —  A  debtor  may 
sustain  an  application  to  have  a  debtor  summons 
dismissed  for  irregularity,  although  he  has  not  dis- 
tinctly denied  the  debt  in  his  affidavit.  Toriing- 
ton,  Ex  parte,  Torkifigton,  In  re,  9  L.  R.,  Ch. 
298  ;  22  W.  R.  602. 


Secured  Creditor.] — A  debtor  summons 


by  a  secured  creditor  cannot  be  dismissed  on  the 
ground  that  he  does  not  offer  to  give  up  his  se- 
curity or  have  it  valued,  though  he  must  do  so 
in  order  to  obtain  an  adjudication  again^  the 
debtor.  Mauritz,  Ex  parte,  Giles,  In  re,  5  L.  R., 
Ch.  779 ;  39  L.  J.,  Bk.  56  ;  23  L.  T.  293  ;  18  W.  R. 
1097. 

On  Oronnd  of  Ck>nnterclaim.] — Under  a 

building  contract,  E.  had  possession  of  E.^s  land, 
and  £.  made  advances  to  him  upon  the  secority 
of  the  buildings.  In  January,  1870,  K.  brought 
an  action  against  E.  for  breach  of  the  contract. 
In  July  E.  brought  ejectment  against  EL,  and  in 
January,  1871,  recovered  judgment  with  ooets, 
which  were  taxed  at  69Z,    In  February  he  took 
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out  a  debtor  summons  against  E.,  in  respect  of 
these  costs.  E.  applied  to  dismiss  the  summons 
and  stay  proceedings  pending  his  action,  upon 
the  ground  that  his  claim  in  the  action  greatly 
exceeded  the  69Z. : — Held,  that  no  order  to  stay 
proceedings  ought  to  be  made,  there  being  no 
case  for  such  stay  of  proceedings  within  the 
Bankruptcy  Act,  1869,  s.  7.  £11  is^  Ex  parte^ 
Kain,  1%  re,  6  L.  R.,  Ch.  602 ;  40  L.  J.,  Bk.  77  ; 
24  L.  T.  819 ;  19  W.  R.  913. 


Votiea  of  Applioation  for.]— Three  clear 


days'  notice  of  an  application  by  the  debtor  for 
the  dismissal  of  the  summons,  upon  the  ground 
that  the  debt  is  not  due,  is  sufficient.  An&n,^  21 
L.  T.  626. 

It  is  of  importance  that  no  unnecessary  delay 
should  be  placed  in  the  way  of  the  hearing  of  a 
debtor  summons,    lb. 


Attendance  of  Summoning  Creditor.]- 


When  a  debtor  summons  has  been  issued  and  the 
debtor  denies  the  debt,  he  has  no  absolute  right 
to  require  the  attendance  of  the  summoning 
creditor  for  the  purpose  of  examination.  Barron, 
Ex  parte,  Irrir^,  In  re,  10  L.  R.,  Ch.  269  ;  44 
L.  J.,  Bk.  66 ;  82  L.  T.  139  ;  23  W.  R.  432. 

Staying  Proceedings — Boenrity  required.] — 
The  court  will  not  dii«ct  a  trial  of  the  question 
of  indebtedness  by  a  jury  unless  t^e  debtor  is 
prepared  on  the  hearing  of  the  summons  to  give 
security.     Roiohotham,  Ex  parte,  25  L.  T.  921. 

When  a  debtor  summons  is  ordered  to  stand 
over  for  an  action  to  be  brought,  and  the  court 
is  of  opinion  that  the  probability  is  as  much  in 
favour  of  the  success  of  the  alleged  debtor  as  of 
the  creditor,  the  court  will  not  order  security  to  be 
given  Turner,  Ex  parte,  Turner,  In  re,  10  L.  R., 
Ch.  175 ;  44  L.  J.,  Bk.  112  ;  31  L.  T.  532  ;  23 
W.  R.  124. 

A  debtor  summons  was  taken  out  against  a 
debtor  for  an  amount  which  purported  to  be  a 
true  debt,  and  sufficient  to  support  an  adjudi- 
cation. The  debtor  subsequently  moving  to  dis- 
miss the  summons,  the  allegations  of  the  debtor 
and  of  the  creditor  being  in  the  judge's  opinion 
equally  unsatisfactory,  it  lies  within  the  dis- 
cretion of  the  judge  to  direct  that  the  matter 
shall  be  determined  in  an  action,  and  that  the 
alleged  debtor  shall  give  security  in  the  mean- 
while.    Shorey,  Ex  parte,  21  W.  R.  105. 

The  discretion  which  the  court  has,  upon 
staying  proceedings  on  a  debtor  summons,  to 
order  security  to  be  given  by  the  debtor  must 
not  be  exercised  adversely  to  a  solvent  debtor 
where  there  is  a  bon4  fide  question  in  course  of 
litigation  between  him  and  the  creditor,  upon  the 
result  of  which  will  depend  the  validity  or  amount 
of  the  debt  in  question.  Brown,  Ex  parte, 
Brown,  In  re,  37  L.  T.  834 ;  26  W.  R.  284. 
Affirmed,  26  W.  R.  573—0.  A. 

The  vendor  to  a  company  by  the  articles  of 
agreement  guaranteed  a  dividend  of  \0L  per 
cent,  for  five  years  upon  the  paid-up  capital  of 
the  company  for  the  time  being.  The  business 
resulted  in  a  loss  for  the  first  two  years,  where- 
upon he  paid  the  dividends  for  that  period  so 
guaranteed  by  him,  but  refused  to  pay  the 
guaranteed  dividends  "f  or  the  third  year,  which 
also  resulted  in  a  loss.  The  company  having 
gone  into  liquidation,  the  liquidator  issued  a 
debtor  summons  against  him  for  the  unpaid 
dividend,  which  he  opposed  upon  the  ground 


that  the  accounts  between  him  and  the  company 
had  not  been  fully  taken,  and  that  it  would  ap- 
pear upon  taking  such  accounts  that  by  reason  of 
a  set-off  and  other  bonft  fide  defences,  the  com- 
pany was  indebted  to  him,  not  he  to  the  company. 
There  was  no  suggestion  of  the  debtor's  insol- 
vency : — Held,  that,  under  the  cireumstanccs, 
the  proceedings  should  be  stayed  without  security. 
lb. 

Where  the  proceedings  under  a  debtor  sum- 
mons are  stayed  pending  an  action  to  try  the 
validity  of  an  alleged  debt,  and  in  the  opinion  of 
the  court  there  is  more  than  a  reasonable  proba- 
bility that  the  alleged  debtor  has  a  good  defence 
to  the  action,  the  court  will  not  require  the 
debtor  to  give  security.  Smith,  Ee  parte,  Smith, 
In  re,  48  L.  T.  320. 

Proceedings  on  a  debtor  summons,  i)cnding 
the  trial  of  an  action  for  the  debt,  will  not 
necessarily  be  stayed  without  security,  though 
the  alleged  debtor  is  solvent  and  there  is  a  bon& 
fide  dispute  as  to  the  debt.  The  probability  of 
success  in  the  action  is  one  element  to  be  con- 
sidered. Jacobion,  Expafte,  Pineoffs,  In  re,  22 
Ch.  D.  312  ;  62  L.  J.,  Ch.  661  ;  48  L.  T.  197  ;  31 
W.  R.  554— C.  A, 

A  debtor  summons  was  founded  upon  a  bill  of 
exchange.  The  creditor  had,  before  the  hearing 
of  the  summons,  commenced  an  action  against 
the  debtor  upon  the  biU,  which  he  had  obtained 
leave  to  defend  without  giving  any  security.  He 
had  then  pleaded  want  of  consideration.  He  also 
alleged  that  the  holder  had  notice  of  the  want 
of  consideration  : — Held,  that,  having  regard  to 
these  facts,  the  proceedings  upon  the  summons 
ought  to  be  stayed  pending  the  trial  of  the  action, 
without  security  being  required  from  the  debtor. 
Latham,  Ex  parte,  4  Ch.  D.  105  ;  35  L.  T.  674  ; 
25  W.  R.231. 

Solvency   of   Debtor.] — In  determining 

whether  security  ought  to  be  given  upon  an  ap- 
plication to  dismiss  a  debtor  summons,  regard 
must  be  had  to  the  question  of  the  debtor's  sol- 
vency, as  well  as  to  the  possibility  of  his  estab- 
lishing his  defence.  Marmall,  Ex  parte,  5  Ch.D. 
873  ;  37  L.  T.  42  ;  25  W.  R.  762— C.  A. 

The  requiring  of  security  being,  hewever,  a 
matter  of  judicial  discretion,  the  Court  of  Appeal 
will  not  interfere  with  the  exercise  of  the  pri- 
mary judge's  discretion  unless  it  can  sec  clearly 
that  the  discretion  has  been  improperly  exer- 
cised.   Tb, 

When  a  person  served  with  a  debtor  summons 
disputes  the  debt,  the  court,  in  determining 
whether  the  alleged  debtor  must  give  security, 
will  have  regard  not  only  to  the  state  of  the 
debtor's  pecuniary  circumstances,  but  to  the  pro- 
bability of  the  claimant  being  able  to  establish 
the  debt.  Wier,  Ex  parte,  Wler,  In  re,  7  L,  R., 
Ch.  319  ;  26  L.  T.  338  ;  20  W.  R.  457. 

Where  it  appeared  extremely  doubtful  whether 
the  claim  could  be  substantiated  at  law,  the  Court 
of  Appeal  discharged  an  order  directing  the 
debtor  to  give  security,  though  it  was  admitted 
that  he  was  in  very  poor  circumstances.    lb. 


Ko  reasonable  Defence.] — ^Whcn  the  pro- 


ceedings on  a  debtor  summons  are  stayed,  pend- 
ing an  action  to  try  the  validity  of  the  alleged 
debt,  in  determining  whether  the  alleged  debtor 
should  be  required  to  give  security,  regard  ought 
to  be  had  not  only  to  his  solvency  or  insolvency, 
but  to  the  probability  of  his  success  in  the  action. 

c  c  2 
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not  a  disability  to  take  out  a  commission.  BugU' 
hole.  Ex  narte,  18  Ves.  625  ;  1  Rose,  271. 

The  debt  of  such  a  person  would  be  good  to 
support  the  commission,  if  the  residence  is  not 
shewn  to  be  an  adhering  to  the  enemy.    Roberts 
•V.  Hardy,  3  M.  &  S.  533 ;  2  Rose,  467. 

Creditors  who  are  Parties  to  Compoiition 
Deeds.] — If  a  trader  commits  an  act  of  bank- 
ruptcy by  assigning  all  his  stock-in-trade  to  A., 
who  is  a  party  to  the  deed  of  assignment,  A. 
cannot  be  a  petitioning  creditor  grounded  on 
that  act  of  iMinkruptcy.  Jaekfon  ▼.  Jrri9»,  2 
Camp.  49. 

Nor  a  creditor,  who,  without  executing,  has 
assented  to  the  deed,  by  approving  of  acts  done 
under  it  by  the  trustees.  Back  v.  Oooeh^  4 
Camp.  232 ;  Holt,  13'j  S,  P.,  Hichi  y.  Burjut, 
4  Camp.  235,  n.  And  see  Tappenden  y.  BuraesSf 
4  East,  230 ;  1  Smith,  33. 

Where  a  creditor,  being  ignorant  that  an  act 
of  bankruptcy  had  been  committed  by  his  debtor, 
executed  a  composition  deed  for  the  amount  of 
his  debt,  and  received  a  dividend  under  it : — 
Held,  that  he  might  still  become  a  petitioning 
creditor  in  re8i)ect  of  the  original  debt.  JDoe  d. 
Pitcher  V.  Aiiderson^  5  M.  &  S.  161 ;  1  Stark. 
262. 

A  person  who  has  agreed  to  come  in  under  a 
trust-deed  may,  nevertheless,  issue  a  fiat  on  dis- 
covering that  the  deed  gave  an  unfair  preference 
to  a  particular  creditor.  Hallowell^  Ejd  parte, 
3  Mont.  &  Ayr.  638. 

It  is  not  because  the  name  of  a  creditor  is  in- 
serted as  one  of  the  trustees  in  a  trust-deed  that 
the  firm  of  which  he  is  a  partner  cannot  sue  out 
a  fiat  as  petitioning  creditors,  if  the  deed  was  not 
executed  by  himself  or  any  member  of  the  firm. 
Wood,  In  re,  3  Deac.  614. 

If,  by  a  composition  deed,  an  insolvent  assigns 
to  four  trustees  all  his  goods,  for  the  benefit  of 
his  creditors,  provided  the  trustees  and  the  cre- 
ditors on  or  before  a  given  day  prove  their  debts, 
if  required,  and  execute  the  deed,  and  there  is  a 
covenant  by  the  trustees  and  creditors  that  they 
will  not  arrest,  implead,  or  prosecute  the  debtor, 
or  any  of  his  goods,  chattels,  lands,  or  tene- 
ments, on  account  of  their  debts,  and  on  such 
suing  or  prosecution  the  deed  shall  be  a  dis- 
charge ;  and  the  deed  is  executed  by  two  only  of 
the  trustees ;  the  debt  of  a  trustee  who  has  exe- 
cuted it  is  extinguished,  and  he  cannot  sue  out 
a  commission  on  it.  Small  v.  Marwood,  9  B.  & 
C.  S00;4M.  &R.  181. 

L.,  being  in  embarrassed  circumstances,  it  was 
agreed,  at  a  meeting  of  his  creditors,  to  accept  a 
composition  of  12#.  in  the  pound,  10*.  to  be  se- 
cured by  bills  of  exchange  accepted  by  B.,  and 
the  remaining  2*.  to  be  secured  by  L.'s  pro- 
mistory  note.  L.  agi-eed  to  give  B.  a  counter- 
security,  by  assignment  of  his  property  and 
effects.  On  the  lOtb  October,  1854,  a  composi- 
tion deed  accordingly  was  made  between  L.  of 
the  first  part,  B.  of  the  second  part,  and  the 
creditors  of  L.  who  should  sign  within  a  certain 
time  of  the  third  part,  subject  to  a  condition  for 
rendering  it  void,  unless  it  should  be  executed 
by  six-sevenths  of  the  creditors,  with  a  covenant 
not  to  sue  L.  until  default  should  have  been 
made  in  payment  of  the  bills  of  exchange  and 
note,  or  any  of  them.  The  bill  for  payment  of 
the  first  instalment  having  been  dishonoured, 
W.,  one  of  the  creditors,  sued  L.  for  the  original 
debt,  and  B.  on  the  dishonoured  bill.    L.  with- 


drew his  pleas,  and  let  W.  have  judgment  for 
the  amount  of  his  claim,  less  the  first  instalment, 
which  B.  paid.  By  deed  of  the  3rd  of  March, 
1855,  L.  assigned  the  whole  of  his  stock  and  pro- 
perty to  B.  as  security  for  the  sums  which  he 
had  paid,  or  might  pay,  to  the  creditors  of  L.  in 
respect  of  the  composition  bills.  In  trover  by 
L.  against  his  assignees  : — Held,  that  there  was 
a  good  petitioning  creditor's  debt ;  for,  first, 
though  the  composition  deed  was  not  void  by 
reason  of  any  concealment  from  the  creditors  of 
the  fact  that  the  whole  of  L.*8  property  was  to 
be  assigned  to  B.,  and  therefore  t^e  debt  was 
suspended,  it  remained,  and,  upon  default  in 
payment  of  the  instalment,  the  right  of  suing  for 
it  revived ;  and  secondly,  the  judgment  obtained 
by  W.  was  conclusive,  and  was  an  acknowledg- 
ment by  L.  that  he  still  owed  the  debt.  Leake 
V.  Tou^,  5  El.  &  Bl.  955 ;  25  L.  J.,  Q.  B.  266 ;  2 
Jur.,  N.  S.  516. 

Eqnitable  Assignee.] — The  equitable  assignee 
of  a  debt  can  present  a  petition  against  the 
debtor  without  joining  the  assignor  as  a  co- 
petitioner.  Cooper,  Ex  parte,  Baillie,  In  re, 
20  L.  R.,  Eq.  762;  44  L.  J.,  Bk.  125;  32  L.  T. 
780 ;  23  W.  R.  950. 

Ezeenton.] — One  of  three  executors  may  by 
himself  be  a  good  petitioning  creditor  on  a 
debt  due  to  the  testator.  JVeature  v.  Jones,  1 
Selw.  N.  P.  266. 

A  commission  may  be  taken  out  by  an  exe- 
cutor before  probate.  Paddy,  Ex  parte,  3  Madd. 
241  ;  Buck,  235. 

So,  a  commission  may  be  supported  on  a  debt 
dae  to  a  petitioning  creditor  in  the  character 
of  executor,  although  he  had  not  obtained  a 
probate  on  a  sufficient  stamp  at  the  time  when 
the  commission  issued,  if  he  afterwards,  before 
adjudication,  obtain  a  valid  probate,  for  that 
has  relation  back  to  the  testator's  death.  Bogers 
V.  Janies,  7  Taunt.  147  ;  2  March,  425. 

Hnsband  and  Wife.] — A  husband  alone  cannot 
be  a  petitioning  creditor  to  support  a  commission 
in  respect  of  a  debt  composed  partly  of  a  sum  of 
money  due  to  him  in  his  own  right,  and  partly 
of  a  sum  due  to  his  wife  dum  sola.  Bamsty 
V.  George,  1  M.  &  S.  176  ;  1  Rose,  108. 

But  a  husband  alone  may  sue  out  a  commission 
upon  a  note  given  to  the  wife  dum  sola.  Barber, 
Ex  parte,  1  Glyn.  &  J.  1. 

Infants.] — ^An  infant  could  not  be,  before  12 
&  13  Vict.  c.  106,  s.  89,  and  24  &  25  Vict,  c  134, 
s.  87,  a  petitioning  creditor,  because  he  could 
not  enter  into  the  necessary  bond.  Barrow,  JEjb 
parte,  3  Ves.  jun.  554. 

Nor  could  a  commission  be  supported  upon  & 
petitioning  creditor's  debt,  made  up  of  debts  due 
to  several  persons,  if  one  of  them  was  an  infant 
and  a  separate  creditor  of  the  trader.  Morton, 
Ex  parte.  Buck,  42. 

Partner!.] — One  partner  cannot  be  a  petition- 
ing creditor  against  another,  imless  the  debt  is 
such  as  he  might  maintain  an  action  upon. 
Windham  v.  Patterson,  I  Stark.  144 ;  2  Rose, 
466.    And  see  Marson  v.  Barber,  Gow,  17. 

But  it  is  no  objection  that  the  peUtioning 
creditor  was  in  partnership  with  the  bankrupt 
in  a  particular  transactionj  provided  the  debt 


781 


BANKRUPTCY— Peiitioniwflf  Creditor's  Debt. 


782 


does  not  arise  out  of  that  particular  transac- 
tion,   lb. 

The  petitioning  creditors  were,  in  pleading, 
stated  to  be  A.  &  B.,  C.  &  D.,  and  E.  &  F.,  with- 
out  distincUy  alleging  them  to  constitute  firms  : 
— Held,  no  ground  for  holding  the  fiat  void. 
Byert  v.  Southwell^  8  Scott,  258. 

If  one  of  three  partners  undertakes  to  pro- 
vide for  two  bills  drawn  by  the  three,  and  ac- 
cepted by  a  fourth  person,  such  three  partners 
cannot  be  petitioning  creditors  on  a  commission 
against  the  acceptor,  although  the  conduct  of  the 
partner  may,  as  against  his  co-partners,  have 
been  fraudulent.  RichmoTuL  ▼.  Ueapy^  1  Stark. 
202. 

A  commission  cannot  be  supported  on  the  pe- 
tition of  one  only  of  two  partners,  to  whom  a 
joint  debt  is  due.  Buckland  v.  Kewsoviey  1 
Taunt.  477  ;  1  Camp.  474. 

A  shareholder  in  a  banking  co-partnership  es- 
tablished under  7  Geo.  4,  c.  46,  cannot  be  pro- 
ceeded against  in  bankruptcy  upon  a  debt  due 
from  the  co-partnership  where  no  judgment  has 
been  obtained  against  the  public  officer,  although 
the  business  has  been  relinquished  and  an  order 
to  wind  up  the  affairs  of  the  company  has  been 
obtained  prior  to  the  proceedings  in  bankruptcy. 
The  rule  is  the  same  although  there  is  not  any 
public  officer  of  the  company.  JDaviton  v.  Fa  rmer, 
6  Ex.  242  ;  20  L.  J.,  Ex.  177. 

The  7  Geo.  4,  c.  46,  which  authorizes  the 
establishment  of  joint-stock  banking  companies, 
by  s.  9  enables  one  of  the  public  officers  of  any 
such  company,  nominated  pursuant  to  the  pro- 
visions of  the  act,  to  sue  and  be  sued,  and  to 
prosecute  commissions  of  bankrupt  on  behalf  of 
the  company  against  any  person,  whether  mem- 
ber of  the  co-partnership  or  otherwise.  The  1 
&  2  Vict.  c.  96,  which  professes  to  amend  this 
enactment,  declares  that  any  such  public  officer 
may,  in  his  own  name,  commence  and  prosecute 
any  action,  suit,  or  other  proceeding  at  law  or  in 
equity  against  any  member  of  the  co-partnership, 
and  that  such  member  shall  be  liable  to  be  pro- 
ceeded against  by  such  public  officer,  by  such 
proceedings  and  with  the  same  legal  conse- 
quences as  if  such  person  had  not  been  a  mem- 
ber of  the  co-partnership  ;  but  the  last  act 
omits  to  specify  commissions  or  fiats  of  bank- 
ruptcy eo  nomine  : — Held,  that  the  two  acts 
were  to  be  taken  together,  and  that  the  public 
officer  was  authoriz^  to  sue  out  a  fiat  in  bank- 
ruptcy against  one  of  the  members  of  the  com- 
pany. Ifall,  Ex  parte,  3  Deac.  405  ;  1  Mont.  & 
Chit.  467. 

Limited  Company.] — ^A  limited  company  could 
maintain  a  petition  for  adjudication  under  s.  87 
of  the  Bankruptcy  Act,  1861,  and  the  secretary 
could  make  the  necessary  oath.  In  such  a  case 
the  practice  is  for  the  petition  to  be  sealed  with 
the  corporate  seal,  and  signed  by  two  directors 
and  the  secretary.  Calthorn,  In  re,  3  L.  R.,  Ch. 
252  ;  37  L.  J.,  Bk.  17  ;  18  L.  T.  166  ;  16  W.  R. 
446. 

Company  with  Private  Act.] — By  a  private  act 
of  parliament,  intituled  "  An  Act  to  enable  the 
Norwich  Union  Society  to  sue  in  the  name  of 
their  secretary,  and  to  be  sued  in  the  names  of 
their  directors,  treasurer,  and  secretary,"  that 
society  was  empowered  to  commence  and  prose- 
cute all  actions  and  suits  in  the  name  of  their 
secretary,  as  the  nominal  plaintiff  : — Held,  that 


it  did  not  empower  the  secretary  to  sue  out  a 
commission  of  bankruptcy  on  behalf  of  the 
society  against  a  person  indebted  to  them  as  a 
society.  Outhrie  v.  FUlt,  5  D.  &  R.  24  ;  3  B.  & 
C.  178 ;  3  Stark.  153. 

Party  to  Aot  of  Bankruptcy.] — ^A  party  to  a 
deed  creating  the  act  of  bankruptcy  cannot 
be  petitioning  creditor.  Cook,  In  re,  1  Mont. 
&  Chit.  349. 

Trustee.] — Notwithstanding  the  provisions  of 
8.  6  of  the  Bankruptcy  Act,  1869,  that  "  the 
debt  of  the  petitioning  creditor  must  be  a  liqui- 
dated sum  due  at  law  or  in  equity,"  the  old  rule 
in  bankruptcy  remains  in  force,  that  where  a 
debt  is  vested  in  a  mere  trustee  for  an  absolute 
beneficial  owner  who  is  capable  of  dealing  with 
the  debt  as  he  pleases,  the  trustee  cannot  alone 
sustain  a  petition  for  adjudication  against  the 
debtor,  but  the  beneficial  owner  must  join  in 
the  petition.  Culley,  Ex  parte,  Adams,  In  re, 
9  Ch.  D.  307  ;  47  L.  J.,  Bk.  97;  38  L.  T.  868  ;  27 
W.  R.  28— C.  A. 

The  rule,  however,  does  not  apply  to  a  trustee 
for  persons  under  disability.    lb. 


2.  Liabilities  of  Petitioning  Ckeditob. 

A  petitioning  creditor  is  personally  liable,  under 
12  &  13  Vict.  c.  106,  s.  114,  for  the  fees  of  the 
messenger  down  to  the  choice  of  assignees. 
Stubbs  V.  IIor7i,  1  L.  R.,  C.  P.  66  ;  12  Jur.,  N. 
S.  310. 

A  solicitor  was  the  petitioning  creditor  for  a 
fiat,  and  acted  on  his  own  behalf  as  solicitor. 
The  commissioner  having  only  allowed  him  costs 
so  far  as  he  had  disbursed  ;  the  court,  on  appeal, 
varied  the  order,  and  allowed  his  full  costs  out 
of  the  estate.  Chamberlayne,  Ex  parte,  4  De  G. 
&  S.  17  ;  19  L.  J.,  Bk.  10  ;  14  Jur.  997. 

In  taxing  the  costs  of  a  petitioning  creditor 
who  acts  as  his  own  solicitor,  the  analogy  of 
an  attorney  suing  in  his  own  right  is  to  be 
followed  rather  t^m  that  of  a  trustee.    Tb, 


3.  Amount  of  the  Debt. 

A  debt  of  160/.  or  upwards,  of  which  a  part 
was  due  to  several  persons  as  partners,  was  suffi- 
cient, under  6  Geo.  4,  c.  16,  s.  16,  to  support  a 
fiat  in  bankruptcy.  Doe  d.  Lloyd  v.  Ingleby, 
14  M.  &  W.  19  ;  14  L.  J.,  Ex.  246. 

Interest.] — Interest  cannot  be  added  to  the 
principal  due  on  a  bill,  so  as  to  constitute  a  good 
petitioning  creditor's  debt,  unless  specially  inade 
payable  on  the  face  of  the  bill.  Cameron  v. 
Smith,  2  B.  &  A.  306  ;  8.  P,,  Burges$,  In  re, 
2  Moore,  745  ;  8  Taunt.  660. 

Even  though  the  bill  is  noted  and  protested 
according  to  9  &  10  Will.  3,  c.  17.  Oreenway, 
Ex  parte,  Buck,  412. 

Ck>sts.] — At  the  date  of  the  act  of  bankruptcy 
the  debtor  had  appeared  to  a  writ  of  summons 
issued  by  a  creditor  to  recover  49Z.  11«.  Id,  and 
3Z.  costs.  The  costs  were,  after  the  act  of 
bankruptcy  and  judgment  signed,  taxed  at 
8/.  9«.  6^. : — Held,  that  the  amount  of  the  costs 
could  not  be  added  to  the  497.  lis.  Id,  in  order  to 
constitute  a  good  petitioning  creditor's  debt  of 
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60Z.  and  over.     Sadler^  Ex  parte^  Whelan^  In 
re,  48  L.  J.,  Bk.  43  ;  39  L.  T.  361 ;  27  W.  R.  156. 

4.  Nature  of  the  Debt. 

Generally.] — The  debt  mtifit  be  dae  from  the 
bankrupt  in  his  own  right,  and  not  in  autre 
droit,  as  executor  or  otherwise.  PaitUon  v. 
Banisf  Cowp.  640. 

Illegal  Co&sideratioii.] — ^A  debt  founded  on 
an  illegal  consideration  is  not  a  good  petitioning 
creditor's  debt.  Wells  v.  Girling,  1  B.  &  B.  447 ; 
4  Moore,  78. 

Debt  proved  nnder  former  A4]ndicatio&.] — A 
debt  which  has  been  proved  under  a  former 
adjudication  may  be  used  as  a  petitioning  credi- 
tor's debt  in  support  of  a  petition  for  a  second 
adjudication,  under  which  it  is  sought  to  im- 
peach the  first.  Wielandf  JEx  parley  5  L.  R., 
Ch.  486  ;  39  L.  J.,  Bk.  46  ;  22  L.  T.  324. 

Covenant  not  to  8ne.]~A  debt  which  the 
creditor  has  covenanted  with  the  debtor  not  to 
sue  him  for,  is  not  a  good  petitioning  creditor's 
debt.  Small  v.  Marwood,  4  M.  &  R.  181  ;  9  B. 
ft  C.  300. 

Accord  and  Batiifaction  after  Act  of  Bank- 
ruptcy.]— If  a  bill  of  sale  of  goods  is  given  in 
satisfaction  of  a  bond  debt,  and  it  is  afterwards 
discovered  that  the  obligor  had  previously  com- 
mitted an  act  of  bankruptcy,  the  obligee  may 
abandon  the  bill  of  sale,  and  sue  out  a  commis- 
sion against  the  obligor,  and  co-obligor  cannot 
plead  this  bill  as  an  accord  and  satisfaction. 
Hall  V.  Smallwoodf  Peake's  Add.  Cas.  13. 

Secured  Debt — Bills  of  Lading— Stoppage  in 
traniita.] — Where  a  consignee  transfers  bills  of 
lading  to  a  creditor,  as  a  security  for  his  debt, 
and  the  consignor  stops  the  goods  in  transitu, 
the  consignor  may  issue  a  fiat  against  the  con- 
signee on  his  original  debt.  AsJUoHj  Ex  parte ^ 
2  Deac.  &  Chit.  6. 

Release  of  Bebt— Secret  Security.]— A  credi- 
tor, in  consideration  of  bills  for  10«.  in  the 
pound  on  his  debt,  executed  a  composition  deed, 
whereby  it  was  expressed  that  the  creditors  who 
executed  it  released  the  debtor  from  all  de- 
mands. At  the  same  time  he  secretly  obtained 
security  for  the  balance  : — Held,  that  he  ceased 
to  be  a  creditor,  and  could  not  sue  out  a  fiat 
against  the  debtor,  the  original  debt  being  re- 
leased, and  the  claim  under  the  composition  bills 
being  invalidated  by  the  fraud.  Orots,  In  re,  4 
De  G.  &  8.  364. 

Part  Payment  after  Notice  of  Act  of  Bank- 
ruptcy.]— ^A  creditor  to  the  amount  of  112Z.,  pre- 
viously to  the  bankruptcy  receiving  60Z.  after 
notice  of  an  act  of  bankruptcy,  is  not  thereby 
precluded  from  suing  out  a  commission,  for  by 
that  act  he  waives  his  claim  to  the  payment ; 
and  he  may  still  retain  the  money  in  his  hands 
for  the  credit  of  the  estate.  Mann  v.  Shepherd, 
6  T.  R.  79. 

Statnte  of  limitations.]— A  judgment  credi- 
tor is  not  entitled,  after  the  expiration  of  twelve 
years,  without  payment  of  interest,  or  acknow- 
ledgment of  his  right,  to  obtain  an  adjudication 


in  bankruptcy  against  the  debtor,  though  within 
the  twelve  years  a  suggestion  has  been  entered 
on  the  roll  under  the  Common  Law  Procedure 
Act,  1852,  8.  129.  Tynte,  Ex  parte,  Tynte,  In 
re,  15  Ch.  D.  125  ;  42  L.  T.  598  ;  28  W.  R.  767. 


Cannot  be  pleaded  by  a  third  Party.  ]- 


A  debtor  to  a  bankrupt,  when  sued  by  his  as- 
signee, cannot  set  up  the  Statute  of  Limitations 
as  an  objection  to  the  petitioning  creditor's  debt. 
Gregory  v.  Hurrill,  8  Moore,  189  ;  1  Bing.  324. 
An  objection,  that  the  petitioning  cr^itor  s 
debt  was  of  more  than  ten  years'  standing,  can- 
not be  taken  advantage  of  by  a  third  person, 
where  the  bankrupt  has  submitted  to  the  com- 
mission. Quant ock  v.  England,  5  Burr.  2628; 
2  W.  Bl.  702. 

Bebte  ariiing  out  of  equitable  Bights.] — ^A 
commission  cannot  be  taken  out  upon  an  equit- 
able debt.  Sutton,  Ex  parte,  11  Ves.  163  ;  S.  P., 
Hawtlwrn,  Ex  parte,  1  Mont.  133. 

Not  is  a  claim  arising  out  of  an  equitable 
mortgage  a  good  debt.  Yonge,  Ex  parte,  3  Ves. 
k  B.  31  ;  2  Rose,  40. 

Bebt  due  to  former  Partner.]— A  bankrupt, 
who  was  in  partnership  with  P.,  borrowed  money 
of  him  by  way  of  personal  loan,  and  upon  the 
dissolution  of  the  partnership  purchased  the  stock 
in  trade  for  a  stipulated  sum.  P.  made  out  an 
account,  entitled  "  Mr.  H.  P.  (the  bankrupt) 
in  account  with  H.  &  P. : " — Held,  that  P.  had  a 
good  petitioning  creditor's  debt,  notwithstanding 
this  mode  of  entitling  the  account.  Richardson, 
Ex  parte,  3  Deac.  &  Chit  244. 

In  Case  of  Kon-Traders.] — No  debt  incurred 
by  a  non-trader  is  sufficient  to  found  an  adjudi- 
cation against  him,  unless  it  was  contracted  by 
him  after  the  period  at  which  the  contracting  ot 
debts  by  a  non-trader  made  him  liable  to  the 
bankrupt  laws — namely,  after  the  passing  of  the 
act.  Williams  v.  Harding,  1  L.  K.,  H.  L.  9  ;  12 
Jur.,  N.  S.  457. 

B.,  a  non-tmder,  executed  a  deed  of  settlement 
in  1849,  whereby  he  became  a  shareholder  in  a 
company.  In  1861  an  order  was  made  for  wind- 
ing up  the  company,  and  a  call  was  made  on  B. 
in  June,  1863,  to  be  paid  in  July.  The  official 
manager  presented  a  petition  for  adjudication 
against  him  : — Held,  that  the  call  was  not  a  debt 
contracted  within  the  meaning  of  the  24  &  26 
Vict.  c.  134,  and  that  B.  was  therefore  not  liable 
to  be  adjudicated  a  bankrupt.    Ih. 

A  party  must  have  been  a  trader  at  the  time  of 
the  petitioning  creditor's  debt ;  but  if  that  was 
contracted  while  he  was  a  trader,  and  he  has  left 
off  trade,  he  may  still  become  a  bankrupt.  Doe 
d.  Barnard  v.  Lawrence,  2  C.  &  P.  134  ;  S.  P., 
Bawe  V.  Holdsworth,  Peake,  64. 

But  if  the  debt  is  contracted  whilst  he  is  in 
trade,  and  a  bond  is  given  for  it  afterwards,  it  is 
sufficient.    lb. 

And  a  debt  contracted  before  a  man  entered 
into  trade  is  sufficient.  Butcher  v.  Easto,  1 
Dougl.  293. 

A  commission  may  be  supported  on  a  debt  ac- 
cruing before  the  bankrupt  became  a  trader,  and 
an  act  of  bankruptcy  committed  after  he  has 
ceased  to  be  a  trader.  Baillie  v.  Grant,  9  Bing. 
121  ;  2  M.  &  Scott,  193. 

Part  of  a  petitioning  creditor's  debt  contracted 
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during  trading,  and  part  since,  is  not  snfficient  to 
support  fiat.  Secns,  it  part  before  trading  and 
remainder  daring  its  oontinnance.  Dolby ^  In  re, 
1  Mont.  &  Chit.  636. 

An  obligee  in  a  bond  by  a  trader  reooyered 
judgment  upon  it  after  the  obligor  had  ceased 
trading  : — Held,  that  the  bond  debt  was  not  so 
merged  in  the  judgment  as  to  preclude  the 
obligee  irom  petitioning  for  adjudication  against 
the  obligor.  Griffiths,  JSx  partem  3  De  G.,  Mac. 
&  G.  174  ;  22  L.  J.,  Bk.  50  ;  17  Jur.  655. 

The  90th  section  of  the  Bankruptcy  Act  of 
1861,  which  enacted  that  the  debt  of  the  petition- 
ing creditor  of  a  non-trader  must  be  a  debt  con- 
tracted after  the  passing  of  the  act,  is  to  be  con- 
strued as  a  remedial  enactment ;  and  no  debt 
will  support  an  adjudication  against  a  non- 
trader,  unless  contracted  at  a  time  when  he 
might  have  known  that  he  thereby  subjected 
himself  to  the  bankruptcy  laws ;  i.e.,  after  the 

rsing  of  the  act.     Williams  v.  Jfarding^  1 
R.,  H.  L.  9  ;  35  L.  J.,  Bk.  25  ;  12  Jur.,  N.  S. 
667  ;  14  L.  T.  139  ;  14  W.  R.  503. 

Debt  contracted  before  the  Baakmptoy  Act, 

1861.]— The  words  of  the  Bankruptcy  Act,  1869, 
s.  118,  enacting  that  no  person  not  being  a  trader 
shall  be  adjudged  a  bankrupt  in  respect  of  a  debt 
contracted  before  the  date  of  the  passing  of  the 
Bankruptcy  Act,  1861,  are  to  be  constmed  as 
meaning  what  they  say,  and  they  do  not  apply 
to  a  debt  contracted  after  the  passing  of  the  act 
but  before  the  date  fixed  for  its  commencement. 
Hashleigh,  Ex  parte,  Dalzell,  In  re,  2  Ch.  D.  9  ; 
45  L.  J.,  Bk.  29  ;  34  L,  T.  193  ;  24  W.  R.  495— 
C.  A.,  reversiug,  20  L.  R.,  Eq.  782  ;  32  L.  T.  133  ; 
23  W.  R.  951. 

The  debt  of  a  partner  who  coyenants  with  his 
co-partners  for  payment  of  a  sum  of  money  found 
due  in  respect  of  the  partnership  transactions  is 
B  debt  incurred  at  the  time  oi  executing  the 
coyenant  and  not  at  the  date  of  those  transac- 
tions,   lb. 

By  a  deed  dated  the  10th  of  September,  1861, 
but  not  executed  till  the  14th  of  October,  1861,  a 
non-trader  coyenanted  to  pay  certain  persons  a 
sum  of  money  which  had  become  due  from  him 
to  them  during  his  management  of  a  colliery  in 
which  he  and  they  were  interested,  together  with 
any  further  sums  that  might  be  adyanced  by 
them  to  him.  In  1874  the  representatiye  of  the 
coyenantees  recoyered  judgment  against  him  in 
respect  of  what  was  then  due  under  his  coyenant, 
and  shortly  afterwards  issued  a  debtor  sum- 
mons in  respect  of  such  judgment  debt : — Held, 
that,  for  the  purpose  of  making  the  judgment 
debtor  a  bankrupt,  the  judgment  debt  must  be 
deemed  to  haye  been  contracted  on  the  day  on 
which  the  deed  was  executed.    lb. 

Where  Credit  not  expired.] — Goods  sold,  pay- 
able for,  by  the  custom  of  the  trade,  two  months 
after  the  sale,  did  not  create  a  debt  to  support 
a  commissicm,  until  the  time  of  credit  had 
elapsed.  Soberts,  Expartej  1  Madd.  72  ;  2  Rose, 
378. 

Nor  was  a  debt  for  goods  sold  upon  an  agree- 
ment to  be  paid  for  by  a  present  bill,  payable  at 
a  fatore  day.  ffotkins  r,  Jhmeroyy  9  East, 
498  ;  6  Esp,  58.  But  see  HenheH  y.  Bratvn, 
Peake,  54. 

Where  goods  were  sold,  to  be  paid  for  by  a  bill 
at  four  months,  and  no  bill  was  giyen,  there  was 
not  a  good  petitioning  creditor's  debt  arising 


from  this  sale  for  the  seller  to  support  a  com- 
mission against  the  purchaser,  till  the  four 
months  had  expired  CfotJuiy  v,  Murray^  1  Camp. 
235. 

Upon  a  sale  of  goods  at  six  or  nine  months* 
credit,  the  purchaser,  by  not  paying  at  the  end 
of  six  months,  made  his  election  to  take  credit 
for  the  nine  months,  and  there  was  no  debt  to 
support  a  commission  till  the  nine  months  were 
expired.  Price  y.  Nixon,  5  Taunt.  338  ;  2  Rose, 
438. 

If  a  party  agrees  to  take  a  work  which  is  to  be 
published  in  eighteen  months,  at  internals  of  two 
months,  the  debt  due  for  the  numbers  deliyercd 
is  sufficient.  Mavor  y.  Pyne,3  Bing.  285;  11 
Moore,  2  ;  2  C.  &  P.  91. 

A  plaintiff,  in  an  action  for  a  breach  of  pro- 
mise of  marriage,  haying  recoyered  above  100/. 
damages  against  a  trader,  who,  between  yerdict 
and  judgment,  committed  an  act  of  bankruptcy  : 
— Held,  that  the  debt  due  upon  the  judgment 
after  it  was  entered  up,  was  not  a  good  petition- 
ing creditor's  debt.  Charlex,  Ex  parte,  14  East, 
197  ;  1  Rose,  372  ;  16  Ves.  256.  And  see  Bum  y. 
Gilbert,  2  M.  &  S.  70. 

A  debt  for  money  lent  on  mortgage,  payable 
after  six  months'  notice,  such  notice  not  to  ex- 
pire before  a  certain  day,  is  a  good  petitioning 
creditor's  debt,  without  any  notice  given,  and 
more  than  six  months  before  that  day.  JUll  y. 
Harrit,  M.  &  M.  448. 

Most  he  due  at  Time  of  Act  of  Bankruptcy.] 

— The  rule  that  the  debt  in  which  an  adjudica- 
tion of  bankruptcy  is  founded  must  be  a  debt 
which  existed  at  the  time  of  the  act  of  bank- 
ruptcy, is  not  altered  by  the  Bankruptcy  Act, 
1869.  Ilayward,  Ex  parte,  6  L.  R.,  Ch.  546  ;  40 
L.  J.,  Bk.  49  ;  24  L.  T.  782  ;  19  W.  R.  833.  S.  P,, 
Sadler,  Ex  parte,  Whelan,  In  re,  48  L.  J.,  Bk.  43  ; 
39  L.  T.  361  ;  27  W.  R,  156. 

An  acceptance  was  written  on  an  incomplete 
bill  of  exchange,  to  which  no  drawer's  name  was 
affixed.  The  acceptor  soon  afterwards  assigned 
all  his  property  for  the  benefit  of  his  creditors. 
Some  weeks  after  this  the  bill,  which  had  re- 
mained in  the  hands  of  the  acceptor's  agent,  was 
completed  and  indorsed  to  a  bon&  fide  holder  for 
value,  who,  on  its  being  dishonoured,  obtained 
an  adjudication  against  the  acceptor,  grounded 
on  the  asRignment  as  an  act  of  bankruptcy  : — 
Held,  that  the  adjudication  must  be  annulled, 
as  no  debt  existed  on  the  bill  till  it  was 
issued,  which  was  after  the  act  of  bankruptcy. 

The  debt  necessary  to  sustain  a  petition  for  an 
adjudication  under  32  &  33  Vict.  c.  71,  s.  6, 
sub-s.  6,  is  a  debt  presently  recoverable.  Sturt, 
Ex  parte,  Pvarcey,  In  re,  13  L.  R.,  Eq.  309  ;  41 
L.  J.,  Bk.  12  ;  20  W.  R.  200. 

When,  therefore,  the  debt  of  a  petitioning  cre- 
ditor was  for  goods  sold  to  the  debtor  on  credit, 
and  the  credit  had  not  expired  at  the  date  of  the 
petition  being  filed  : — Held,  that  there  was  no 
debt  upon  which  to  found  a  j^etition  for  adjudica- 
tion,   lb. 

Unliquidated  Damages.]— The  father  of  a 
continuing  partner  covenanted  with  an  incoming 
partner  that  the  debts  of  the  old  firm  did  not 
exceed  a  certain  sum,  and  that  if  they  did,  he 
would  on  demand  pay  the  new  firm  or  the 
creditors  of  the  old  firm  the  amount  of  the  excess. 
The  debts  exceeded  the  stipalated  amonnt : — 
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Held,  that  the  ezceas  did  not  constitute  a  good 
petitioning  creditor's  debt  against  the  father, 
or  more  than  a  claim  for  unliquidated  damages. 
Broadhnrst,  Ex  parte,  2  De  G.,  Mac.  ^  G.  963  ; 
22  L.  J.,  Bk.  21  ;  17  Jur.  964. 


6.  PABTIOULAB  Cabes. 

Solicitor*!  Bills.]— A  solicitor  may  sue  ont  a 
commission  upon  his  debt  for  costs,  without,  as 
in  the  case  of  an  action,  having  delivered  his  bill 
one  month  previous  thereto.  Sutton^  Use  parte, 
11  Ve8.163. 

But  it  is  quite  of  course  after  the  commission 
to*  refer  such  bill  to  the  master  to  be  taxed. 
Hmoell,  Ex  parte,  1  Rose,  312  ;  8,  P,,  Steele,  Ex 
parte  16  Ves.  166. 

— -  Liability  to  Taxation.]— Where  a  commis- 
sion is  taken  out  upon  a  debt  due  to  a  solicitor 
for  costs,  any  creditor  may  have  the  bill  taxed, 
if  the  bankrupt  at  the  time  of  his  bankruptcy 
was  not  concluded.  Prideaux,  Ex  parte,  1  Glyn. 
&  J.  28. 

•  Where  solicitors  had  delivered  their  bill  of 
costs  in  September,  1850,  and,  after  a  reduction 
had  been  agreed  upon,  the  client  accepted  a  bill 
of  exchange  for  the  amount  so  reduced  : — Held, 
on  the  bill  being  dishonoured,  and  the  client  be- 
coming bankrupt  in  May,  1851,  that  the  bill  of 
exchange  constituted  a  provable  debt  without 
the  bill  of  costs  being  taxed.  Wchb,  Ex  parte, 
4  De  G.  &  S.  366. 


Cross  Claim  for  Kegligence.] — ^Upon  a 


petition  by  a  bankrupt  to  annul  a  fiat  issued  by 
an  attorney  for  the  amount  of  his  bill  of  costs, 
on  the  g^und  that  the  chief  part  of  the  bill  con- 
sisted of  charges  for  the  prasecution  of  an  ac- 
tion on  the  part  of  the  bankrupt,  in  which  he 
was  nonsuited  by  reason  of  the  gross  negligence 
of  the  attorney,  the  court  referred  it  to  the  re- 
gistrar to  inquire  and  report  as  to  the  quantum 
of  negligence.  Southull,  Ex  parte,  4  Deac.  91 ; 
1  Mont,  k  Chit.  346. 

Awards.] — ^A  sum  awarded  by  arbitrators  may 
constitute  a  good  petitioning  creditor's  debt. 
Dawe  V.  Hold»ioorth,  Peake,  64. 

If  the  award  is  not  bad  on  the  face  of  it. 
Lowndes,  Ex  parte,  1  Mont.  24. 

Or  the  submission  void.  Ant  ram  y.  Cliace,  15 
East,  209  ;  1  Rose,  344. 

The  court,  upon  the  hearing  of  a  petition  for 
adjudication  based  on  an  award,  whereby  the 
arbitrator  foimd  that  a  certain  sum  was  due  from 
the  bankrupt  to  the  petitioning  creditor,  will  not 
entertain  a  question  as  to  the  validity  of  the 
award,  for  it  is  incumbent  on  the  bankrupt,  if  he 
questions  its  validity,  to  take  steps  to  set  it 
aside.    Kirkland,  Ex  parte,  18  W.  R.  804. 

The  non-production  of  tiie  agreement  of  re- 
ference does  not,  in  the  absence  of  proof  of  notice 
to  produce,  constitute  an  objection  to  the  peti- 
tion,    lb. 

Bill  of  EzclLange.]— Where  a  party  accepted  a 
bill  in  a  bankrupt's  name  without  his  authority, 
an  acknowledgment  by  the  bankrupt  to  the 
holder  of  the  bill  after  it  became  due,  that  he 
was  responsible  for  the  payment  of  the  bill,  does 
not  constitute  a  good  petitioning  creditor's  debt, 
so  as  to  enable  the  holder  to  sustain  a  fiat 


against  the  bankrupt.    Edwards,  Em  parte,  2 
Mont.,  D.  &  D.  241 ;  6  Jur.  706. 

ft 

Partners. ]-^One  of  two  partners  giving 


an  acceptance  in  the  name  of  the  firm,  for  a  pre- 
existing debt  of  his  own,  without  the  authority 
of  the  other  partner,  is  not  a  good  petitioning 
creditor's  debt,  to  support  a  joint  fiat  against  the 
two  partners.  Austen,  Ex  parte,  1  Mont.,  D.&  D. 
247. 

Aooommodation  Bills.] — If  two  persons 

exchange  acceptances,  and,  before  the  bills  are 
mature,  one  of  the  acceptors  commits  an  act  of 
bankruptcy,  there  is  not  such  a  debt  due  from 
him  to  the  other  as  will  sustain  a  commission 
before  the  other  has  paid  his  own  acceptance. 
Sarratt  v.  Avstin,  4  Taunt.  200  ;  2  Rose,  112. 


Drawer  against  Aooeptor.] — The  drawer 


of  a  bill  of  exchange  who  has  taken  it  up  after 
an  act  of  bankruptcy  committed  by  the  acceptor, 
but  before  an  acjudication,  has  a  debt  making 
him  a  good  petitioning  creditor  for  adjudication 
against  the  acceptor  on  the  footing  of  that  act  of 
bankruptcy.  Cyrus,  Ex  parte,  Eroadrid^e,  In 
re,  5  L.  R.,  Ch.  176  ;  21  L.  T.  664 ;  S.  P.,  Bin^- 
ley  V.  Malleson,  3  Dougl.  338. 

Wot  yet  Due.] — Where  A.,  having  drawn 

a  bill  for  148/.  in  favour  of  B.,  to  whom  he  was 
I)reviousIy  indebted  to  that  amount,  committed 
an  act  of  bankruptcy  before  the  bill  became  due, 
or  had  been  presented  for  acceptance  j — Held,that 
such  bill  was  a  good  petitioning  creditor  s  debt, 
although  it  appeared  that  it  had  been  duly  pre- 
sented and  paid  by  the  acceptors  subsequently  to 
the  commission.  Douthat,  Ex  parte,  4  B.  &  A.  67. 


Holder  against  Drawer — ^Notiee  of  Dis^ 


honoar  ezcnsed.] — ^A.,  a  creditor  of  B.  to  the 
amount  of  1 1 5/.  '6s,  Sd,,  took  his  bill  for  20/.  on  C, 
who  had  not  then,  nor  afterwards,  any  effects  of  B. 
in  his  hands :  the  bill,  when  due,  was  dis- 
honoured, and  no  notice  thereof  was  given  by  A. 
to  B. : — Held,  that  A.'s  demand  was  not  dis- 
charged ;  but  that  his  debt  would  support  a 
commission  against  B.  Bieh^rdilte  v.  Bollman, 
1  T.  R.  406. 


Dishonour  of  Bill  given  nnder  Compoii- 


tion  Deed.--Beviyal  of  old  Debt] — ^A  composi- 
tion deed  was  made  between  L.,  a  trader,  B.  his 
surety,  and  his  creditors,  reciting  that  the  cre- 
ditors had  agreed  to  accept  a  composition  of  12#. 
in  the  pound,  to  be  paid  by  four  instalments  at 
the  end  of  four,  six,  nine,  and  twelve  months,  in 
full  satisfaction  and  payment  of  their  several 
debts  ;  the  first  three  instalments  to  be  secured 
by  bills  drawn  by  L.  on  B.,  and  accepted  by  him, 
the  last  by  L.'s  promissory  note,  Tne  deed  con- 
tained a  covenant  by  the  creditors^not  to  sne  1«. 
until  default  should  be  made  in  payment  of  the 
bills  and  note,  or  some  of  them,  and  upon  payment 
of  the  bills  and  note  at  maturity,  to  grant  a  release. 
Before  executing  the  deed,  B.  stipulated  with  L. 
for  »  security  to  himself  over  all  L.'s  prc^Maty. 
W.,  one  of  L.'s  creditors,  executed  the  deed  and 
received  the  bills  and  note.  On  its  maturity  the 
first  was  dishonoured.  W.  immediately  com- 
menced an  action  against  L.  for  his  old  debt,  in 
which  he  ultimately  obtained  judgment  It., 
under  pressure  from  B.,  after  the  commenoe- 
ment  of   W.'s  action,  and  before  W.  obtained 
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j  adgment,  assigned  all  his  property  to  B.  This  was 
bon&  fide  in  fulfilment  of  his  promise  to  give  B. 
security.  L.  was  declared  a  bankrupt  on  W.'s 
petition  :  Held,  that  the  bills  were  only  condi- 
tional payment,  and  therefore  that  W.  had,  on 
the  dishonour  of  the  bill  a  right  to  elect  to  re- 
coyer  his  old  debt,  and  had,  therefore,  a  sufficient 
petitioning  creditor's  debt.  Leake  v.  Timnff,  5 
EL  &  BL  955  ;  25  L.  J.,  Q.  B.  266  ;  2  Jur.,  N.  S. 
516. 

Votes  of  Coimtry  Bank.] — It  has  been 

doubted  whether  a  debt  founded  upon  notes  of 
a  country  banker,  payable  on  demand,  where  no 
demand  had  been  made,  is  sufficient  to  support 
a  oomnussion.  Simpson  v.  Sykes^  6  M.  &.  S. 
295. 

Costs.] — Taxed  costs  upon  a  judgment,  as  in 
case  of  a  nonsuit  under  a  rule  of  coirt,  do  not 
constitute  a  good  petitioning  creditor's  debt, 
such  costs  being  recoverable  only  by  attachment, 
in  the  nature  of  execution.  Stevenson^  Ex  jy^vte^ 
1  M.  &  M.  262. 

An  order  of  the  Divorce  Court,  for  the  pay- 
ment of  costs,  does  not  constitute  a  petitioning 
creditor's  debt  sufficient  for  the  purpose  of  sus- 
taining a  bankruptcy  of  the  person  against 
whom  such  order  is  made.  Miller^  In  re,  11  W. 
K.  374. 

The  taxed  costs  of  the  Queen's  proctor  inter- 
vening in  a  suit  in  the  Divorce  Court,  which  wa.s 
dismissed  with  costs  to  be  paid  to  that  officer, 
form  a  good  petitioning  creditor's  debt  to  sup- 
port a  petition  in  bankruptcy  against  the  person 
ordered  to  pay  them  ;  and  the  Queea^s  proctor 
for  the  time  being  can  sue  for  them,  although  he 
was  not  the  Queen*s  proctor  during  the  time  that 
such  costs  were  incurred.  Rayner^  Ex  parte^  37 
L.  T.  38  ;  25  W.  K.  851. 

Jndgment  Bebts.] — It  is  no  objection  to  a 
commission  when  the  petitioning  creditor's  debt 
is  on  a  judgment,  that,  prior  to  presenting  a 

Eetition  for  a  commission,  the  petitioning  creditor 
ad  not  relinquished  his  judgment.  Bryant  v. 
Withert,  2  Rose,  8  ;  2  M.  &  S.  123. 

A  debt  for  money  lent,  due  to  a  creditor  at 
the  time  when  an  act  of  bankruptcy  is  com- 
mitted by  the  debtor,  is  sufficient  to  support  a 
commiasion  against  him,  though  afterwards,  and 
before  petitioning  for  such  commission,  the 
creditor  obtains  judgment  against  him  for  a  sum 
of  money  including  such  debt.     Ih, 

A  judgment  creditor,  who  has  taken  his  debtor 
in  execution,  cannot  afterwards  sue  out  a  com- 
mission against  him  upon  the  same  debt.  Cohen 
v.  Cunningham,  8  T.  R.  123. 

A  judgment  debt  is  a  good  debt  on  which  to 
found  a  petition  in  bankruptcy,  although  the 
debtor  has  been  taken  in  execution  xmder  a  ca. 
sa.,  and  subsequently  and  before  the  date  of  the 
petition  discharged  from  custody  under  the  In- 
solvent Debtors'  Act,  1  &  2  Vict.  c.  110,  and  the 
debt  dulv  inserted  in  the  schedule.  Watson  v. 
Humphrey,  10  Ex.  784  ;  3  0.  L.  R.  1048  ;  24 
L.  J.,  Ex.  190 ;  S.  P,  ^  S.  C,  Watson,  In  re,  2 
Bk.  &  Ins.  B.  51. 


Before  32  &  33  Vict.  c.  71,  s.  6,  a  decree  of  a 
court  of  equity  for  the  payment  of  a  sum  of 
money,  was  not  a  debt  upon  which  an  adjudica- 
tion could  be  supported.  Blenvowe,  Ex  parte, 
1  L.  R.,  Ch.  393  ;  35  L.  J.,  Bk.  18  ;  12  Jur.,  N.  S. 
366  ;  14  L.  T.  389  ;  14  W.  R.  623. 


Bamages  against  Co-respondent.] — In  a 


Decree  of  Court  of  Eqnity.] — A  claim 

founded  on  a  decree  of  a  court  of  equity,  for  in- 
terest in  a  suit  for  a  specific  performance  of  an 
agreement,  is  not  sqfficient.  OBtrpewter  v.  Thorn- 
t&n,  3  B.  &  A.  52. 


divorce  suit  a  decree  for  a  divorce  was  made, 
and  the  co-respondent  was  ordered  to  pay  into 
the  registry  5,000/.,  the  amount  of  damages 
assessed  by  the  jury.  This  decree  was  made 
absolute.  The  co-respondent  being  resident 
abroad,  the  order  for  payment  could  not  be  en- 
forced against  him,  and  an  order  was  obtained 
rescinding  so  much  of  the  decree  as  ordered  pay- 
ment into  the  registry,  and  ordering  the  5,000/. 
to  be  paid  to  the  husband,  he  undertaking  to 
pay  it  into  the  registry  to  abide  the  further 
order  of  the  court.  The  husband  then  com- 
menced proceedings  in  bankruptcy  against  the 
co-respondent :— Held,  that  the  5,000/.  did  not 
constitute  a  good  petitioning  creditor's  debt. 
Muirhmd,  Ex  parte,  2  Ch.  D.  22  ;  46  L.  J.,  Bk. 
65  ;  33  L.  T.  303  ;  24  W.  R.  351— C.  A. 

Debt  Dne  on  Failure  of  Condition.]— A  peti- 
tioning creditor  was  the  president  of  a  money 
club,  and  the  preceding  president  had,  in  accord- 
ance with  the  rules  of  the  club,  in  June,  1851, 
indorsed  to  him  two  notes  for  50Z.  each,  payable 
on  demand,  which  were  part  of  the  property 
and  securities  of  the  club.  The  shares  of  the 
club  were  50/.  shares,  and  the  bankrupt,  who 
had  been  a  subscriber  for  two  shares  previously 
to  May,  became  the  purchaser  of  two  snares,  and 
had  with  two  sureties  executed  the  notes  on  his 
becoming  such  purchaser.  According  to  the 
rules  of  the  club,  he  was  to  pay  10*.  per  month 
on  each  share,  and  interest  at  5/.  per  month 
upon  the  amount ;  and  in  case  either  of  the 
sureties  should  die  before  the  subscriber's  share 
be  paid  up,  such  subscriber  should  have  imme- 
diate notice  in  writing,  to  provide  a  fresh  surety, 
to  the  satisfaction  of  the  committee,  within  a 
reasonable  time,  as  the  necessity  of  the  case  might 
require ;  and  in  case  of  neglect,  the  committee 
should  have  power  to  recover  the  whole  amount  of 
such  subscriber's  share  or  shares  then  unpaid  by  an 
action.  The  bankrupt  had  paid  all  the  monthly 
payments,  and  the  interest  due  up  to  the  time  of 
his  bankruptcy ;  but  in  May,  1851,  one  of  the 
sureties  died,  and  a  notice  was  sent  to  the  bank- 
rupt to  provide  a  fresh  surety,  which  he  had 
neglected  to  do  ;  and  at  the  time  of  committing 
the  act  of  bankruptcy,  in  November,  1851,  more 
than  50/,  remained  unpaid  to  the  clerk.  The 
sum  due  upon  the  two  notes  was  relied  on  as  the 
petitioning  creditor's  debt : — Held,  that  the 
debt  was  valid.  Hope  v.  Meek,  10  Ex.  829  ;  25 
L.  J.,  Ex.  11. 

Partners — Agreement  to  Share  Profits.] — 
Where  A.  deposits  with  B.  goods  to  be  sold,  and 
on  a  sale  being  effected,  the  profits,  after  deduct- 
ing the  cost  price,  are  to  be  equally  divided  be- 
tween them ;  but  the  loss,  if  any,  is  to  be  borne 
exclusively  by  A. ;  if  B.  effects  a  sale  and  re- 
ceives the  money,  the  debt  due  from  him  to  A. 
is  sufficient  to  support  a  commission  against  B. 
Marson  v.  Barber,  Qow,  17. 

If  money  is  advanced  to  a  trader,  to  enable 
him  to  commence  a  trade,  of  which  the  lender 
is  to  share  the  profits^  it  is  a  good  petitioning 
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creditor's  debt.    KotUy^  Em  j>arte,  1  Mont.  & 
Ayr.  46. 

Landlord  ft  Tenant]— Scmble,  that  pending  a 
replevin  on  a  distress  tor  rent,  the  landlord  can- 
not sae  out  a  commission  of  bankmptcy  against 
the  tenant,  founded  on  his  demand  for  rent. 
Bniery  v.  Mucklow^  4  M.  &  Scott,  263, 

Landlords  who  had  distrained,  and  to  whom, 
in  addition  to  arrears  of  rent,  a  sum  was  due 
from  the  tenant  exceeding  60Z.,  for  floods  sold 
and  delivered,  petitioned  for  an  adjudication 
against  him  : — Held,  that  they  were  not  bound 
to  forego  their  distress.  Bell^  Ex  partCj  4  De  G. 
&  S.  597. 

Stock  Ezohange  Bifferenoes.]— The  amount  of 
the  differences  due  by  a  defaulter  on  the  London 
Stock  Exchange  (as  fixed  by  the  official  assignee 
of  that  body  under  its  rules)  to  a  Stock  Ex- 
change, creditor,  is  a  "liquidated  sum"  within 
the  meaning  of  s.  6  of  the  Bankruptcy  Act, 
1869,  and  will  support  a  bankruptcy  petition  by 
the  creditor  against  the  defaulter.  Wardj  Ex 
parte.  Ward,  In  re,  22  Ch.  D.  132  ;  62  L.  J.,  Ch. 
73  ;  48  L.  T.  332 ;  31  W.  R.  112— C.  A. 


6.   Substitution. 

Creditor  negotiating  Bill  of  Ezohange  ]— A 
petitioning  creditor  haS  sold  a  bankrupt's  goods, 
in  payment  for  which  he  took  three  bills  of  ex- 
change, accepted  by  the  bankrupt,  which  the 
creditor  negotiated,  and  which  were  not  in  his 
hands,  nor  due,  at  the  time  he  issued  the  fiat. 
The  commissioner  expunged  the  proof  of  his 
debt,  on  the  ground  that  the  bills  were  not  in 
his  possession  at  the  time  of  the  bankruptcy  : — 
Held,  that  an  order  might  bo  made,  under  6  Geo. 
4,  c.  16,  8.  18,  for  the  substitution  of  the  debt  of 
another  creditor.  Smith,  Ex  parte,  3  Mont.,  D. 
&  D.  341  ;  7  Jur.  864. 

Creditor  failing  to  Prove  lue  Bebt.]— The 
Court  of  Bankruptcy  might,  under  5  &  6  Vict, 
c.  122,  8.  4,  admit  another  creditor  to  prosecute 
the  fiat,  after  an  unsuccessful  attempt  to  prove 
his  debt  by  the  original  petitioning  creditor. 
Kynnston  v.  Darig,  15  M.  &  W.  705  ;  15  L.  J., 
Ex.  336  ;  10  Jur.  620. 

Creditor  not  Proceeding.]— Where,  after  ad- 
mitting a  debt  under  a  trader  debtor  summons, 
the  debtor  obtained  protection  under  the  arrange- 
ment clauses  of  the  Bankruptcy  Act  of  1849,  and 
the  creditor  petitioned  for  adjudication  in  bank- 
ruptcy, but  did  not  proceed  to  obtain  adjudica- 
tion, and  adjudication  was  obtained  on  the  peti- 
tion by  another  creditor  :— Held,  that  the  abjudi- 
cation was  valid.  Dalet,  Ex  parte,  2  De  G.  &  J. 
206  ;  27  L.  J.,  Bk.  18. 

In  case  of  Non-Trader.] —Before  32  &  33 

Vict.  c.  71,  when  a  petitioning  creditor  failed  to 
proceed  and  to  obtain  an  adjudication  on  a  peti- 
tion against  a  non-trader,  it  was  not  competent 
to  another  creditor  to  apply  for  an  adjudication 
upon  that  petition.  Brittow,  In  re,  3  L.  K., 
Ch.  247  ;  37  L.  J.,  Bk.  9  ;  18  L.  T.  222  ;  16  W. 
R.  385. 


Bebt  insnffloient— Addition  of  Bebt  dne  to 
another  Creditor.]- Where  a  .petitioning  credi- 
tor's debt  is  insufiicient,  and  the  court  orders  the 


commission  to  be  proceeded  with  on  proof  of  a 
sufficient  debt  by  any  other  creditor,  t-oe  debt  of 
the  second  may  be  added  to  that  of  the  first  to 
make  up  the  requisite  amount.  Byers  ▼.  South- 
ivell,  6  Bing.,  N.  C.  39 ;  8  Scott,  238. 

Abjudication  refosed.]— The  101st  section  of 
the  Bankruptcy  Act  of  1848  was  not  repealed  by 
s.  96  of  the  Act  of  1861  ;  and  where  an  adjudi- 
cation had  been  refused  upon  the  petition  of  a 
creditor,  another  creditor  might  obtain  an  ad- 
judication upon  the  same  petition.  Harrit,  Ex 
parte,  1  L.  R.,  Ch.  469  ;  35  L.  J.,  Bk.  21  ;  12 
Jur.,  N.  S.  518  ;  14  L.  T.  611  ;  14  W.  R.  750. 

Beatb  of  Petitioning  Creditor.]— Where  a  pe- 
titioning creditor  died  after  issuing  the  commis- 
sion and  before  adjudication,  it  was  ordered  that 
the  commissioner  should  be  at  liberty  to  adjudi- 
cate upon  the  deposition  of  his  executors. 
Tanner,  Ex  parte,  1  Mont.  &,  Mac.  292  ;  S,  P., 
Winwood,  Ex  parte,  1  Glyn  &  J.  252. 

Order  for  Snbstitntion— Eridence.] — The  peti- 
tion on  which  the  order  is  made  cannot  be  used 
to  explain  any  ambiguity  in  the  order.  Christie 
V.  Unwin,  3  P..&  D.  204  ;  11  A.  t  E.373  ;  4  Jur. 
363. 

Costs  on.] — On  a  petition  for  substitution  of 
a  debt,  in  lieu  of  the  petitioning  creditor's  debt, 
the  costs  of  the  proceeding  must  be  paid  by  the 
petitioning  creditor,  and  not  out  of  the  bank- 
rupt's estate.  Ifayne,  Ex  parte,  4  Deac.  &  Chit. 
403  ;  S.  P.,  Lloyd,  Ex  parte,  lb.  306. 

Where  the  petitioning  creditor's  debt  was  on  a 
bill  of  exchange,  which  was  not  in  his  hands 
when  the  fiat  issued,  the  debt  of  another  credi- 
tor was  substituted  at  the  costs  of  the  petition- 
ing creditor.  Cattley,  Ex  parte,  4  Deac.  138  ; 
1  Mont.  &  Chit.  360. 

7.    Forfeiture  of  Petitioning  Creditor's 

Debt. 

For  whose  Benefit] — The  forfeiture  takes 
effect  for  the  benefit  of  the  creditors  under  the 
commission,  and  cannot  be  in  force  if  there  is  no 
longer  anv  commission  subsisting.  Davis  v. 
Holding,  il  A.  &  E.  710  ;  3  P.  &  D.  413. 

Bills  of  exchange  given  to  a  petitioning  credi- 
tor, by  way  of  illegal  composition,  cannot  be  en- 
forced by  him  ;  but  if,  since  the  agreement  was 
made,  no  further  proceedings  have  been  taken  in 
the  bankruptcy,  he  may  sue  the  bankrupt  on  the 
original  consideration.    Ih, 

Who  can  Claim.] — A  defendant  being  a  creditor 
of  C.  struck  a  docket  against  him  and  issued  a 
fiat,  but  did  not  file  it  under  2  &  3  Will.  3,  c. 
114,  s.  6,  nor  otherwise  proceed  in  the  bank- 
ruptcy. Afterwards,  he  was  requested  by  C.  to 
sign  a  composition  deed,  together  with  C.'s  other 
creditors,  accepting  10«.  in  the  pound.  He  re- 
fused to  do  this,  except  on  receiving  security  for 
his  whole  debt,  which  C.  gave  him  by  promissory 
notes,  and  the  defendimt  thereupon  signed  the 
deed.  C.  afterwards  committed  an  act  of  bank- 
ruptcy, and  a  fiat  was  prosecuted,  under  which 
assignees  were  appointed.  Before  this  act  of 
bankruptcy  the  defendant  received  money  on  one 
of  the  notes  which  had  fallen  due.  The  assignees 
brought  an  action  for  the  amount : — Held,  that 
they  ooold  not  recover,  for  that,  although  the 
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case  was  within  6  Geo.  4,  c.  16,  s.  8,  and  defen- 
dant's debt  was  forfeited,  the  money  was  to  be 
paid  only  to  persons  appointed  bj  commissioners 
under  some  commission  founded  on  the  defen- 
dant's docket,  or  under  some  later  commission, 
and  no  appointment  for  this  purpose  had  been 
made  ;  and  that,  as  C.  himself  could  not  recover 
the  money,  being  a  party  to  the  transaction,  the 
assignees  who  succeeded  only  to  O.'s  right,  could 
not.  Belcher  v.  Sambaumef  6  Q.  B.  414  ;  8  Jur. 
85  S. 

Composition  with  other  Creditors — ^Petition- 
ing Creditor's  Debt  not  oompounded.] — A.,  being 
indebted  to  £.  in  500/.,  and  to  other  creditors  in 
a  large  amount,  a  docket  was  struck  against  him 
by  B.,  but  no  commission  of  bankruptcy  was 
opened  upon  it.  It  was  then  arranged  between 
A.  and  B.,  that  A.  should  pay  a  composition  of 
10*.  in  the  pound  to  his  creditors,  if  they  would 
take  the  same,  but  that  B.'s  debt  should  stand 
over.  The  creditors  agreed  to  take  the  composi- 
tion, and,  on  their  receiving  that  amount  on 
their  respective  debt,  signed  a  release  to  A.  of 
the  remainder.  B.  did  not  receive  any  money 
under  the  composition,  nor  did  he  sign  the  re- 
lease, but  shortly  after  the  same  had  been  ez- 
ecutcid,  he  sued  A.  for  the  500/.,  who  thereupon 
gave  him  a  cognovit  for  that  amount.  Judgment 
was  signed  by  B.  on  this  cognovit  within  twenty- 
one  days  of  its  execution,  but  it  was  not  left  with 
the  master  to  be  filed.  .  Six  years  afterwards,  B. 
issued  a  fi.  fa.  on  this  judgment,  and  levied  the 
amount  on  the  goods  of  A.,  who  within  two 
months  of  that  time  became  bankrupt,  and  a 
fiat  was  issued  against  him  : — Held,  on  an  appli- 
cation by  his  assignees,  to  set  aside  this  judgment 
and  execution,  tlmt  the  debt  of  B.  was  not  for- 
feited under  6  Geo.  4.  c.  16,  s.  8.  Butliell  v. 
Boord,  1 B.  C.  Rep.  260  ;  4  D.  &  L.  359  ;  16  L.  J., 
Q.  B.  57;  llJur.  268. 

Partners.  1—R.,  G.,  k  H.  carried  on  business  as 
partners.  They  subsequently  dissolved  partner- 
ship, and  the  business  was  carried  on  by  R.  and 
G.  R.  was  also  engaged  in  other  partnership 
transactions,  with  which  neither  G.  nor  H.  was 
connected ;  on  the  3rd  August,  1842,  R.  com- 
mitted an  act  of  bankruptcy.  On  the  4  th,  a 
docket  was  struck  against  him  by  the  bank  of  M., 
and  on  the  5th  a  separate  fiat  was  issued  against 
him  on  such  docket ;  on  the  15th  August,  G. 
committed  an  act  of  bankruptcy,  and  on  the 
18th,  a  separate  fiat  was  issued  against  him  ;  on 
the  17th  of  August  a  joint  fiat  was  issued  against 
R.  and  G.,  and  on  the  18th  a  joint  fiat  was 
issued  against  R.,  G.  and  H. ;  on  the  1st  and  3rd 
October,  the  separate  fiats  and  joint  fiat  against 
R.  and  G.  were  annulled.  The  bank  of  M.  had 
not  struck  or  joined  in  striking  either  of  the 
dockets,  except  that  against  R.  On  tlie  5th 
August  and  tne  1st  September,  and  in  the  in- 
tervening time  between  those  days,  certain  bills 
and  moneys,  forming  part  of  the  joint  estate  of 
R.  and  G.,  were  delivered  and  paid  by  them  to 
the  bank  of  M.,  in  payment  pro  tanto  of  a  debt 
dne  to  the  bank  from  them  jointly.  The  bank 
was  a  joint  creditor  of  R.  and  G.  to  a  large 
amount  over  and  above  the  bills  and  money  so 
paid.  There  were  also  other  joint  creditors  of  R. 
and  G. : — Held,  that  such  payment  did  not  raise 
a  case  of  forfeiture  under  6  Geo.  4,  c.  16,  s.  8, 
against  the  bank  of  M.  S/mith,  Ex  parte ,  3  Mont.. 
D.  &  D.  144  ;  12  L.  J.,  Bk,  34  ;  7  Jur.  183. 


8.  PaooF  IN  Actions  op  Petitioning 
Cbeditob's  Debt. 

In  the  absence  of  a  notice  to  dispute  the 
petitioning  creditor  s  debt,  the  debt  upon  the 
proceedings  must  be  taken  to  be  admitted  for 
all  the  purposes  of  the  action.  Hernamann 
V.  Barber,  14  C.  B.  583  ;  2  C.  L.  R.  825  ;  23  L.  J., 
C.  P  145  ;  18  Jur.  790. 

In  an  action  for  conversion  of  goods  which  the 
defendants  had  seized  upon  the  issuing  of  a  fiat, 
as  part  of  the  bankrupt's  estate,  the  counsel  for 
the  plaintiff  opened  thb  bankruptcy,  and  that 
some  of  tlie  defendants  were  assignees  of  the 
bankrupt : — Held,  that  proof  of  the  petitioning 
creditor's  debt  was  not  necessary.  Fawcett 
V.  ¥ear7ie,  6  Q.  B.  25,  n. ;  8  Jur.  645. 

An  I  0  U  bearing  date  before  the  bankruptcy 
of  a  trader,  constitutes  no  evidence  of  a  petition- 
ing creditor's  debt,  without  some  proof  that  it 
was  in  existence  before  the  bankruptcy.  Wright 
V.  Lainson,  2  M.  &  W..739  ;  M.  &  H.  202. 

An  affidavit  to  procure  a  commission  of  bank- 
ruptcy, in  which  the  deponent  swears  that  the 
party  is  indebted  to  the  deponent  in  100/.  and 
upwards,  and  is  become  bankrupt,  is,  as  against 
the  deponent,  conclusive  evidence  of  the  bank- 
niptcy  in  any  ulterior  proceedings.  Ledhetter 
V.  S<ilt,  4  Bing.  623 ;  1  M.  &  P.  597 ;  S.  P.,  llat^ier 
V.  Davis,  1  Moore,  300  ;  7  Tannt.!577  ;  GervU  v. 
Wootton  Canal  Company,  5  M.  &  8.  76  ;  Gibbom 
V.  Phillips,  7  B.  &  0.  529  ;  2  M.  &  R.  238. 


VII.     PROCEEDINGS    AFTER    ACT    OF 

BANKRUPTCY    AND    BEFORE 

ADJUDICATION. 

1.    Petition,  Fiat  and  Commission. 

Fiat,  when  issued.] — The  time  of  delivering  out 
a  fiat  as  an  operative  instrument  was,  "  the  date 
and  issuing,"  within  2  &  3  Vict.  c.  29,  and,  prim& 
facie,  the  time  of  delivering  it  out  of  the  Bank- 
rupt Oflice  was  that  time.  Pewtress  v.  Ajinan, 
9  D.  P.  C.  828. 

A  fiat  granted  by  the  Lord  Chancellor  was  de- 
livered by  him  to  his  secretary  of  bankrupts,  to  be 
transmitted  by  post  to  the  commissioners  of  bank- 
ruptcy in  the  country.  The  secretary,  accord- 
ingly, put  the  fiat  into  the  post-office,  in  pursuance 
of  the  order  given : — Held,  that  the  delivery  of  the 
fiat  by  the  Lord  Chancellor  to  the  secretary  was 
not  the  true  "date  and  issuing  of  the  fiat,*' 
within  the  2  &  3  Vict.  c.  29,  so  as  to  protect 
an  execution  levied  after  such  delivery.  Free- 
man V.  Whitaker,  4  Ex.  834;  19  L.  J.,  Ex. 
351. 

By  5  &  6  Vict.  c.  122,  s.  4,  fiats  in  bank- 
ruptcy shall  be  issued  and  transmitted  by  the  Lord 
Chancellor's  secretary  of  bankrupts,  in  such  man- 
ner as  the  Lord  Chancellor  shall  by  any  order 
direct.  The  Lord  Chancellor  by  an  order  di- 
rected that  every  fiat  directed  to  any  district  court 
of  bankruptcy  should  forthwith  be  sent  through 
the  General  Post-Office  to  the  deputy  registrar  or 
registrar  of  such  district  court.  A  fiat  having 
been  signed  by  the  Lord  Chancellor,  and  sent  to 
the  office  of  the  secretary  of  bankrupts,  was  by 
him  duly  put  into  the  post,  and  arrived  at  the 
district  court  on  the  following  day : — Held,  that 
the  fiat  issued  at  the  moment  it  was  put  into 
the  post.  Ilemaman  v.  Cory  ton,  5  Ex.  453  ;  19 
L.  J.,  Ex.  353. 
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Form  of  Petition.] — The  court  refused  to  annul 
an  adjudication,  on  the  ground  of  the  objection 
that  the  bankrupt,  having  gone  abroad,  had  not, 
within  six  months  before  the  petition  for  adjudi- 
cation was  presented,  cither  resided  or  traded 
within  the  district  of  the  court  in  which  it  was 
filed,  so  that  the  petition  could  not  be  in  the 
form  prescribed  by  12  &  13  Vict.  c.  106,  s.  89. 
Bunny,  Ex  parte,  1  Do  G.  &  J.  119  ;  26  L.  J., 
Bk.  83;  3  Jur.,  N.  8.  1141. 

Need  not  state  Consideration  for  Debt.] — 

A  petition  must  shew  clearly  the  case  which  the 
debtor  is  called  upon  to  answer,  but  it  need  not 
state  the  consideration  for  the  debt  on  which  the 
petition  is  founded.  JBamett,  Ex  parte,  Bamett, 
In  re,  31  L.  T.  664  ;  23  W.  B.  101— L.  JJ. 


Beicription  of  Debtor.] — ^The  court  re- 


fused, on  the  petition  of  a  bankrupt,  to  annul  a 
fiat,  on  the  ground  that  he  was  described  in  it  as 
"  John  G.,*' instead  of  "John  Christian G.,"  his 
right  name,  when  he  had  been  examined  before 
the  commissioner,  and  never  mentioned  that  he 
was  wrongly  named  in  the  fiat.  OaUigan^  Ex 
parte,  1  Mont.,  D.  k  D.  144. 

"Westcott"  for  "  Wesoott"  is  not  a  material 
variance  of  a  bankrupt's  name.  Austin,  Ex  parte, 
1  Mont,  D.  &  D.  247. 

In  a  petition  for  adjudication  the  party  against 
whom  the  adjudication  is  sought  must  be  de- 
scribed at  length,  as  of,  jcc,  adding  his  occupa- 
tion.   Bennoeh,  Ex  parte,  21  L.  T.  625. 

When  Objeotion  to  be  ta1cen.]^A.  was  the 

son  of  a  small  manufacturer,  who  had  a  residence 
at  Golcar,  near  Huddersfield,  and  a  mill  situate 
about  four  miles  from  Golcar.  He  was  in  the 
employ  of  his  father,  and  worked  at  the  mill, 
where  he  also  carried  on  a  small  business  upon 
his  own  account.  During  the  week  he  generally 
slept  at  the  mill,  but  was  accustomed  to  go  to  his 
father's  house  every  Saturday,  and  remain  until 
Monday.  On  an  application  by  himself  for  an 
adjudication,  he  described  himself  as  of  Golcar 
only  : — Held,  that  the  objection  to  the  descrip- 
tion, if  insufficient,  could  not  be  taken  upon  an 
application  for  an  order  of  discharge.  Orabtree, 
Ex  parte,  33  L.  J.,  Bk.  33  ;  10  Jur.,  N.  S.  529  ; 
10  L.  T.  361 ;  12  W.  R.  768. 

Deaoription  of  Trader — Error  in  Sealed 

Copy.] — On  the  26th  April,  1880,  a  bankruptcy 
petition  was  presented  against  P.,  in  which  it 
was  alleged  that  **he  carried  on  business  as  a 
licensed  victualler,"  and  "  that  the  act  of  bank- 
ruptcy committed  by  him  was  that  he  has,  with 
intent  to  defeat  or  delay  his  creditors,  departed 
from  his  dwelling-house  and  place  of  business,  or 
otherwise  absented  himself."  On  the  presenta- 
tion of  the  petition  an  order  was  made  under 
rule  65  of  the  Bankruptcy  Rules,  1870,  that  the 
petition  should  be  heard  on  the  27th  April.  A 
sealed  copy  of  the  petition  was  the  same  day 
left  at  the  last  known  place  of  business  of  the 
debtor.  At  the  foot  of  the  sealed  copy  there 
was  a  note  stating  that  the  petition  had  been 
ordered  to  be  heard  on  the  27th  April,  and  that 
if  P.  intended  to  dispute  the  truth  of  the  state- 
ments of  the  petition,  he  must  file  a  notice  of 
the  grounds  on  which  he  intended  to  dispute 
the  same,  and  send  by  post  a  copy  of  the 
affidavit  to  the  petitioner  toree  days  before  the 


day  fixed  for  the  hearing.  On  the  27th  April 
the  debtor  did  not  appear,  and  was  adjudicated 
bankrupt.  The  bankrupt  appealed  from  the  ad- 
judication on  the  grounds  that  the  words  "  being 
a  trader  *'  were  omitted  from  the  description  of 
t^e  act  of  bankruptcy  in  the  petition,  and  that 
the  notice  to  the  bankrupt  was  insufficient,  inas- 
much as  the  note  to  the  sealed  copy  shewed  that 
it  was  not  intended  to  hear  the  petition  for  three 
days  from  the  26th  April : — Held,  that  the  alle- 
gations in  the  petition  that  the  debtor  was  a 
licensed  victualler,  and  that  he  had  departed  from 
his  dwelling-house  with  intent  to  defeat  or  delay 
his  creditors,  were  sufficient  to  describe  the  act  ol 
bankruptcy,  and  that  the  other  objection  must 
fail,  as  it  did  not  appear  that  the  debtor  had  been 
misled  by  the  note  to  the  scaled  copy.  Palmer, 
Ex  parte.  Palmer,  In  re,  46  L.  T.  93 — ^C.  A. 

By  Seenred  Creditor — Statement  of  remdi- 

ness  to  give  np  Seenrity — ^Amendment  of  formal 
Befeot.1 — If  a  petitioning  creditor  who  holds  se- 
curity for  his  debt  is  willing  to  give  an  estimate 
of  the  value  of  his  security,  s.  6  of  the  Bank- 
ruptcy Act,  1869,  does  not  require  this  fact  to  be 
stated  in  the  petition,  but  it  is  sufficient  for  the 
petitioner  to  give  notice  of  it  to  the  respondent, 
before  the  hearing  of  the  petition.  It  is,  how- 
ever, proper  as  a  matter  of  convenience,  that  the 
petitioner's  willingness  to  estimate  the  value  of 
his  security  should,  in  accordance  with  Form 
No.  10,  be  stated  in  the  petition.  A  petitioning 
creditor  stated  in  his  petition  that  he  held  no 
security  for  his  debt.  He,  in  fact,  held  a  charge 
on  some  property  of  the  debtor,  and  before  the 
hearing  of  the  petition  his  solicitors,  in  a  letter  to 
the  debtor's  solicitors,  said  that  the  security  was 
not  valued  at  anything,  and  at  the  hearing  it  was 
stated  that  the  petitioner  was  ready  to  give  up 
his  security  for  the  benefit  of  the  creditors.  The 
registrar  dismissed  the  petition,  on  the  ground 
that  the  petitioner's  re^iness  to  give  up  his 
security  ought,  in  conformity  with  s.  6,  to  have 
been  stated  in  the  petition  : — Held,  that  the  de- 
fect was  a  merely  formal  one,  and  that  the 
registrar  ought  to  have  amended  the  petition  by 
adding  a  statement  of  the  security  and  that  the 

Eetitioner  was  ready  to  give  it  up,  and  then  to 
ave  made  an  adjudication.  And  the  C!ourt  of 
Appeal  made  the  amendment  and  the  adjudica- 
tion, but  gave  no  costs  of  the  appeal.  Vanderlin' 
dffti.  Ex  parte,  Pogose,  In  re,  20  Ch.  D.  289  ;  51 
L.  J.,  Ch.  760 ;  47  L.  T.  138  ;  30  W.  R.  930— 

C.  A. 

Fiats,  Joint  or  Separate.] — ^Whcre  a  joint  fiat 
issues  against  A.  &  B.,  and  the  debt  is  separate, 
it  is  void,  and  the  subsequent  superseding  it  as 
to  A.  cannot  make  it  good  as  a  separate  fiat 
against  B.  Clarke,  Ex  parte,  1  Beac.  k,  Chit. 
544. 

A  separate  fiat  was  annulled  in  favour  of  a  sal>- 
sequent  joint  one,  notwithstanding  the  separate 
estate  was  more  important  than  the  joint  estate, 
and  one  of  the  banlmipts  intended  to  dispute  his 
bankruptcy.   Burdikin,  Ex  parte,  2  Mont,,  D.  & 

D.  187. 

A  separate  fiat  was  issued  against  one  of  a 
firm  of  four,  trading  abroad.  Subsequently  a  fiat 
was  issued  against  two  of  the  four,  who  were  re« 
sident  in  this  country.  A  petition  was  presented 
to  annul  the  separate,  in  favour  of  the  joint,  fiat ; 
but  an  affidavit  being  filed,  that  there  were  no  joint 
assete  in  this  country,  except  such  ss  were  subject 
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to  liens  for  more  than  they  were  worthy  the  court 
declined  to  interfere.  Aenniek^  Ex  parte,  12 
Jur.  996. 

The  order  to  annul  a  separate  fiat,  in  favour  of 
a  joint  one,  is  quite  of  course.  Pemberton,  Ejo 
parte,  1  Mont^  D.  &  D.  190. 

Where  separate  fiats  are  annulled  to  give  effect 
to  a  joint  one,  the  petitioning  creditor  will  not  be 
made  to  pay  the  costs  of  issuing  them,  merely 
because  he  ought  to  have  given  af  uller  description 
of  the  bankrupt,  if  it  was  one  not  likely  to  mis- 
lead, and  no  improper  motives  are  attributed 
to  him.  Burdikin,  Ex  parte,  1  Hont.,  D.  &  D. 
156. 

Formerly,  if  a  joint  commission  was  invalid  as 
to  one  partner,  it  was  bad  as  to  all.  Martin, 
Ex  parte,  15  Ves.  114. 

Even  where  one  partner  is  an  infant  or  a  luna- 
tic, there  cannot  be  a  joint  commission  against 
the  others ;  separate  commissions  must  be  taken 
out.  Lay  ton.  Ex  parte,  6  'Yes.  440;  S.  P., 
Hemderton,  Ex  parte,  4  Ves.  163. 

Quaere,  whether  a  fiat  issued  against  an  infant 
and  another  could  be  annulled  as  to  the  infant, 
and  stand  good  as  to  the  other  under  6  Qeo.  4,  c. 
16,  s.  16.  Watson,  Ex  parte,  3  Mont.  &  Ayr.  682  ; 
3  Deac.  277. 

Where  there  was  a  separate  commission  against 
one  of  three  partners,  and  afterwards  a  commis- 
sion against  two  of  the  firm,  the  first  commission 
was  oMered  to  be  supeseded,  and  the  costs  paid 
out  of  the  joint  estate.  Smithy  Ex  parte,  1  Glyn 
&  J.  256. 

Qusere,  as  to  the  validity  of  a  joint  fiat  where 
one  of  the  bankrupts  is  attainted.  Addison,  Ex 
parte,  3  Mont.  &  Ayr.  434  ;  3  Deac.  54. 

Fist  ConelusiTe  until  set  Aside.]— The  fiat  is, 
until  set  aside,  proof  of  the  bankruptcy  against 
all  parties.  Colombine  v.  Penhall,  1  Sm.  &  G. 
228. 

AilldaYit  in  Support.] — J.  W.,  in  support  of  a 
petition,  deposed  that  the  alleged  bankrupt  was 
indebted  to  him,  J.  M.,  his  co-partner  (omitting 
the  word  "  and  "),  for  goods  sold  and  delivered 
by  tlie  deponent  and  his  co-partner  : — Held,  that 
the  omission  rendered  the  affidavit  unavailable 
for  the  purpose  of  striking  a  docket.  Hill,  Ex 
parte,  3  Mont,  D.  &  D.  51. 

The  fact  of  affidavits  in  support  of  a  petition- 
ing creditor's  debt  having  been  sworn  before  the 
solicitor  to  the  fiat,  is  not  necessarily  a  fatal 
objection  to  the  fiat,  but  one  on  which  the  court 
will  act  on  its  own  discretion.  Wright,  Ex 
jmrte,  3  Mont,  D.  &  D.  307  ;  7  Jur.  522. 

It  is  no  objection  to  the  validity  of  a  petition 
that  the  affidavit  filed  with  the  petition  is  not 
•made  by  a  person  who  can  depose  to  the  facts 
as  within  his  own  knowledge,  but  it  is  sufficient 
if  it  is  made  by  the  petitioning  creditor.  Ben- 
noel,  Ex  parte,  21  L.  T.  626. 

PetitiMi  with  Improper  Motive.] — ^When  the 
court  sees  that  a  bankruptcy  petition  has  been 
made  use  of  for  an  inequitable  purpose,  as,  for 
instance,  to  extort  mone^from  the  debtor,  it  will 
refuse  to  make  an  adjudication,  even  though 
there  is  a  good  petitioning  creditor's  debt,  and 
an  act  of  bonlmiptcy  has  been  committed. 
Dames,  In  re,  Kimg,  Ex  parte,  3  Ch.  D.  461 ;  46 
L.  J.,  Bk.  169 ;  25  W.  E.  239— C.  A. 

When  the  court  sees  that  a  bankruptcy  petition 
is  presented,  not  with  the  bond  nde  view  of 


obtaining  an  adjudication,  but  for  a  colLitcral 
purpose  and  with  the  view  of  putting  pressure 
on  the  debtor,  it  will  refuse  to  make  an  adjudica- 
tion, even  though  there  be  a  good  petitioning 
creditor's  debt,  and  an  act  of  bankruptcy  has 
been  committed.  Oriffin,  Ex  parte,  Adams,  In 
re,  12  Ch.  D.  480  ;  48  L.  J.,  Bk.  107 ;  41  L.  T. 
616  ;  28  W.  R.  208—0.  A. 

Second  Petition  founded  on  same  Act] — 
Under  Rule  39,  a  petitioning  creditor  who  has 
been  induced  by  the  fraud  of  his  debtor  to  per- 
mit his  petition  to  be  dismissed  for  want  of 
prosecution  can,  if  he  obtain  special  leave  of  t}ie 
court,  present  a  second  petition  alleging  the 
same  act  of  bankruptcy  as  that  on  which  the 
first  petition  was  founded.  Love,  Ex  parte, 
Jogger,  In  re,  17  L.  R.,  Eq.  454  ;  43  L.  J.,  Bk. 
37 ;  30  L.  T.  71 ;  22  W.  R.  366. 

Petition  by  Debtor.] — Quaere,  whether  an  out- 
law can  petition  for  an  adjudication  against 
himself.  Adams,  Ex  parte,  27  L.  J.,  Bk.  37  ; 
4  Jur.,  N.  S.  1069— L.  J. 

Where  a  bankrupt  presented  a  petition  for 
adjudication  against  himself,  and  he  thereby 
sought  his  own  benefit  alone,  and  to  be  relieved 
against  one  particular  debt  and  interest,  the 
petition  was  not  dismiBsed,  but  his  future  property 
was  declared  liable  for  the  debts  proved  and  to 
be  proved  under  the  bankruptcy.  Ileuntt,  Ex 
parte,  31  L.  J.,  Bk.  83  ;  8  Jur.,  N.  S.  757;  6  L.  T. 
730. 

By  17  &  18  Vict.  c.  119,  s.  20,  a  trader  peti- 
tioning for  an  adjudication  of  bankruptcy  shall 
forthwith,  after  filing  his  petition,  and  before 
adjudication,  make  it  appear  to  the  satisfaction 
of  the  court  that  his  available  estate  was  sufti. 
cient  to  produce  1 50Z.  at  the  least :  the  decision 
'of  the  Court  of  Bankruptcy  as  to  value  was 
conclusive.     Pennell  v.  Butler,  18  C.  B.  209. 

Before  the  Bankruptcy  Act  1869,  A.  became 
indebted  to  B.  upon  a  judgment  in  59/.;  he  owed 
no  other  debts,  except  some  of  very  trifling 
amount,  and  one  to  his  own  attorney,  for  defend- 
ing him  in  an  action  brought  by  B.  The  only 
assets  which  he  had  possessed  he  had  sold,  in 
order  to  raise  money  to  defend  the  action: — 
Held,  that  he  might  petition  against  himself. 
Enshy,  In  re,  35  L.  J.,  Bk.  23  ;  12  Jur.,  N.  S. 
579;  14L.  T.,692. 

In    Custody  for   Debt.]— A    person    in 

custody  upon  a  capias  to  hold  to  bail  is  in 
custody  for  a  debt,  claim  or  demand  within 
the  meaning  of  24  &  25  Vict.  c.  134,  s.  19,  and 
may,  as  such,  be  adjudicated  bankrupt  by  the 
registrar,  and  is  entitled  to  his  release  upon 
obtaining  his  order  of  discharge.  Gaskell,  Ex 
parte,  11  L.  T.  685. 

Hearing  —  Hon  -  attendanee  of  Petitioning 
Creditor.] — When,  upon  the  day  appointed  for 
the  hearing  of  a  petition  for  adjudication,  neither 
the  petitioning  creditor,  nor  his  solicitor,  nor 
anyone  on  his  behalf,  attends  to  support  it,  the 
court  will,  upon  the  application  of  the  alleged 
debtor,  dismiss  the  petition  with  costs.  Anon., 
22  L.  T.  179. 

The  chief  judge  will  not  upon  appeal  interfere 
with  the  discretion  of  the  court  below  in  dis- 
pensing with  the  attendance  of  the  petitioning 
creditor  upon  the  hearing  of  a  bankruptcy  peti- 
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tion,  withont  good  caasc.    Rayner^  Ex  parte^  \ 
37  L.  T.  38  J  25  W.  R.  851. 

Kott-ftttendaaoe  of  Debtor.] — ^A  debtor 

having  given  notice  to  dispute  the  petitioning 
creditor's  debt  under  a  petition  filed  against  him, 
did  not  attend  at  the  time  appointed  for  the 
liearing,  but  a  few  minutes  afterwards  the 
registrar  received  a  telegram  stating  that  counsel 
was  on  the  way  to  the  court,  and  would  shortly 
anive  to  appear  for  the  debtor.  The  registrar 
waited  ten  minutes,  and  then,  no  one  being 
present  on  behalf  of  the  debtor,  adjudicated  him 
a  bankrupt.  Ten  minutes  afterwartls,  the  debtor, 
attended  by  his  solicitor  and  counsel,  arrived, 
but  the  registrar  refused  tore-open  the  matter: — 
Held,  that  there  had  been  undue  haste  in  the 
proceedings,  and  that  the  petition  must  1x3  re- 
mitted to  he  henrtl  on  its  merits.  Phillipfty  Ex 
parte,  Phillipg,  In  rr,  44  L.  J.,  Bk.  11 ;  31  L.  T. 
41G  ;  23  W.  R.  24. 

Two  Petitions  against  same  Debtor — 

Second  Petition  first  heard — ^Adjndication— Col- 
lusion between  Debtor  and  second  Petitioner.] — 

When  two  bankruptcy  petitions  are  presented 
against  tlie  same  debtor,  and  he  consents  under 
r.  42  to  an  immediate  adjudication  being  made 
against  him  on  the  second  petition,  the  first 
petition  not  having  been  served,  the  court  has 
power  to  hear  the  second  petition  first,  and  make 
an  immediate  adjudication  on  it  without  requir- 
ing any  notice  to  be  given  to  the  first  petitioner. 
But,  if  in  such  a  case  the  adjudication  on  the 
second  petition  has  been  obtained  by  collusion 
between  the  debtor  and  the  second  petitioner, 
the  court  has  power  to  give  the  conduct  of  the 
proceedings  under  the  adjudication,  up  to  the 
appointment  of  a  trustee,  to  the  first  petitioner. 
JIoJt&H,  Ex  parte,  White^  In  re,  14  Ch.  D.  71  ; 
49  L.  J.,  Bk.  56  ;  42  L.  T.  884  ;  28  W.  R.  749— 
C.  A.  Reversing  42  L.  T.  192 ;  sub  nom. 
jXieJioUon,  Ex  parte. 


Omission  to  give  Notice  to  dispute  Debt.] 
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— A  debtor  against  whom  a  bankruptcy  petition 
had  been  presented  instructed  his  solicitor  to 
oppose  it.  The  solicitor  inadvertently  omitted 
to  give  the  notice  required  by  R.  36  of  the  Bank- 
ruptcy Rules,  1870,  but  he  appeared  at  the  hear- 
ing of  the  petition,  and  asked  to  be  allowed  to 
dispute  the  validity  of  the  petitioning  creditor's 
debt.  The  registrar  refused  to  permit  this,  and 
made  an  adjudication : — Held,  that  the  debtor 
ought  to  have  been  allowed  to  adduce  his  evi- 
dence, and  .that  the  adjudication  must  be  an- 
nulled, but  that  the  debtor  must  pay  the  costs 
occasioned  by  the  omission  to  give  the  notice. 
Dale,  Ex  parte,  3  Ch.  D.  322  ;  45  L.  J.,  Bk.  129 ; 
34  L.  T.  745 ;  24  W.  R.  852. 


-Withdrawal  of  Votioe  to  dispnte  Debt.] — 


A  debtor  against  whom  a  bankruptcy  petition  has 
been  presented,  gave  notice,  under  Rule  36  of  the 
Bankruptcy  Rules,  1870,  of  his  intention  to  dis- 
pute the  'petitioning  creditor's  debt.  He  after- 
wards withdrew  the  notice,  but  on  the  hearing  of 
the  petition,  without  having  given  a  fresh  notice, 
he  claimed  the  right  to  dispute  the  amount  of 
the  debt,  on  the  ground  that,  since  the  withdrawal 
of  the  notice,  he  had  made  a  payment  to  the 
creditor  which  reduced  the  debt  below  50/.  The 
creditor  was  not  present,  and  the  registrar  dis- 
missed tho  petition  : — ^Held,  that  the  debtor  was 


not  precluded  from  disputing  the  amount  of  the 
debt,  but  that  the  creditor  ought  to  have  an  op- 
portunity of  giving  evidence  to  contradict  the 
debtor ;  and  the  petition  was  referred  back  to  the 
registrar  for  this  purpose.  Learoyd,  Ex  parte, 
lAUtnuin,  In  re,  13  Ch.  D.  321— C.  A. 

Verifying  Allegations  in  Petition.] — ^At  the 
hearing  of  a  petition,  even  though  the  respondent 
has  given  no  notice  of  his  intention  to  shew  cause 
against  the  petition,  and  does  not  appear,  the  al- 
legations contained  in  the  petition  must  be  sup- 
ported by  further  evidence  tlian  the  common 
affidavit  (No.  11).  Lindsay,  Ex  parte,  LiTuUay, 
In  re,  19  L.  R.,  Eq.  52 ;  44  L.  J.,  Bk.  5  ;  31  L. 
T.  415  ;  23  W.  R.  44. 

That  affidavit  is  made  only  for  the  purpose  of 
justifying  the  sealing  of  the  petition.    lb, 

A  creditor  filed  a  petition  for  adjudication,  with 
the  usual  affidavit  verifying  the  statements  of  the 
])etition.  The  debtor  gave  notice  of  his  intention 
to  dispute  the  statements  in  the  petition,  and  at- 
tended at  the  hearing,  but  did  not  tender  any 
evidence.  The  registrar  accordingly  made  an 
order  of  adjudication  without  further  evidence  on 
behalf  of  the  ci'editorthan  the  affidavit  filed  with 
the  petition  : — Held,  that  the  statements  in  the 
petition  ought  to  have  been  proved  afresh  ;  and 
that  the  adjudication  must  be  annulled.  JDodd, 
Ex  parte,  Orvuton,  In  re,  3  Ch.  D.  452  ;  25  W.  R. 
185— C.  A. 

Proof  of  Act  of  Bankruptcy.]- The  court  can- 
not make  an  order  of  at^ljudication  without  de- 
finite proof  of  an  act  of  bankruptcy.  Lindsay, 
Ex  parte,  Lindsay,  In  re,  supra, 

A  creditor  presented  a  petition  for  adjudica- 
tion. The  debtor  raised  no  objection  and  did  not 
appear  on  the  hearing.  '  The  petition  did  not 
allege  any  specific  act  of  bankruptcy,  but  only 
that  the  debtor  had  made  a  fraudulent  convey- 
ance of  his  property  or  some  part  thereof.  The 
only  evidence  was  an  affidavit  that  the  statements 
in  the  petition  were  true.  The  deputy  registrar 
adjudicated  the  debtor  .bankrupt : — Held,  that 
the  terms  registrar  and  deputy  registrar  are  con- 
vertible terms,  and  that  there  would  have  been 
no  reason  to  annul  the  adjudication  because  it 
was  made  by  the  deputy  registrar ;  but  that  the 
evidence  of  the  act  of  bankruptoy  was  insufficient 
to  justify  an  adjudication.    lb. 

Proof  of  Act  of  Bankruptoy — Service  of  Debtor 
Summons.] — ^A  debtor  summons  and  a  bank- 
ruptcy petition  founded  upon  the  non-compliance 
with  it,  are  entirely  distinct  litigations,  and  the 
evidence  taken  upon  the  one  cannot  be  used  upon 
the  other  unless  previous  notice  has  been  given 
of  the  intention  to  use  it.  Rogers,  Ex  parte, 
Rogers,  In  re,  15  Ch.  D.  207  ;  43  L.  T.  163 ;  2tJ 
W.  R.  29— C.  A. 

Therefore,  upon  the  hearing  of  a  bankruptcy 
petition  founded  upon  the  debtor's  non-compli- 
ance with  a  debtor  summons,  the  service  of  the 
summons  must  be  strictly  proved,  even  though 
the  debtor  has,  in  an  affidavit  previously  made  by 
him  upon  an  application  to  dismiss  the  summons, 
admitted  that  the  summons  has  been  served  upon 
him.    lb. 

Such  an  affidavit  cannot  be  used  upon  the 
hearing  of  the  petition,  unless  previous  notioe  has 
been  given  of  the  intention  to  use  it.    lb, 

Jhnot  of  DebtO'—A  petition  for  adjudication 
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was  filed,  based  on  non-compliance  with  a  debtor 
summons,  and  supported  by  an  affidavit  in  the 
common  form  verif jing  the  statements  in  the 
petition.  The  debtor  gave  notice  to  dispute  the 
petitioning  creditor's  claim,  and  filed  an  affidavit 
admitting  the  debt,  but  claiming  a  set-off.  At 
the  hearing  the  debtor  and  his  witnesses  were 

g resent,  but,  owing  to  the  absence  of  his  solicitors, 
e  did  not  tender  any  evidence,  and  the  registrar 
thereupon  made  an  order  for  adjudication  : — 
Held,  that  the  petitioning  creditor's  debt  had  not 
been  sufficiently  proved,  and  that  a  new  sitting 
for  adjudication  must  be  held.  Ormstan,  Iti  re, 
Bodd,  Ex  parte,  2  Ch.  D,  452 ;  26  W,  R.  185— 
0.  A. 

Staying  Petition.] — ^A  creditor,  having  pre- 
sented a  petition  for  an  adjudication  against  his 
debtor,  ought  not  to  have  his  proceedings  stayed 
by  Injunction  merely  because  before  the  adjudi- 
cation is  actually  made  the  debtor  himself  pre- 
sents a  petition  for  liquidation  by  arrangement 
or  composition.  Diamond,  Ex  parte,  Williamg, 
In  re,  5  L.  R.,  Ch.  743  ;  39  L.  J.,  Bk.  47  ;  23 
L.  T.292;  18W.R.  1123. 


Pending  Trial  of  VaUdity  of  Debt— Die- 


eretion  of  Segistrar.]— When  the  proceedings  on 
a  bankruptcy,  petition  have  been  stayed  for  the 
trial  of  the  question  of  the  validity  of  the  petition- 
ing creditor's  debt,  and  the  validity  of  the  debt 
has  been  established  by  the  judgment  of  a  court 
of  fi.Tst  instance,  the  registrar  haa  a  judicial  dis- 
cretion toiproceedwith  the  hearing  of  the  petition 
and  to  make  an  adjudication  of  Imnkruptcy  upon 
it,  and  is  not  bound  to  wait  for  a  final  decision 
ol  a  court  of  appeal  on  the  validity  of  the  debt. 
Teatman,  Ex  parte,  Yeatman,  In  re,  16  Ch.  D. 
283  ;  44  L.  T.  260  ;  29  W.  R.  467— C.  A. 

If,  however,  he  is  satisfied  that  a  bon&  fide  ap- 
peal is  pending  from  the  judgment  of  the  court 
of  first  instance,  he  ought  to  adjourn  the  further 
hearing  of  the  petition  ontU  after  the  appeal  is 
disposed  of.    lo, 

— -i  Continuing  Prooeedings.] — Before  fixing 
a  day  for  continuing  the  proceedings  on  the 
petition,  the  registrar  is  bound  to  require  the  pro- 
duction of  the  judgment  establishing  the  debt,  or 
an  oflice  copy  of  it.    Ih, 


. Waiver  of  Irregnlarity.] — But  if  the  day 

is  fixed  irregularly,  without  the  production  of  the 
jadgment,  the  irregularity  will  be  waived  by  the 
appearance  of  the  debtor  of  his  solicitor  on  the 
day  fixed  without  taking  the  objection,  which 
cannot  then  be  raised  at  any  subsequent  stage  of 
the  prooeedings.    Ih, 

Tender  of  Amount  of  Debt] — ^A  debtor  made 
de&olt  in  complying  with  a  debtor  summons, 
bat  at  the  hearing  of  the  petition  for  an  adju- 
dication the  petition  was  adjourned  for  an  ar- 
rangement to  be  made  by  the  debtor  with  the 
creditor's  solicitor,  who  was  also  acting  for  other 
creditoiB.  On  the  petition  again  coming  on,  the 
debtor  tendered  the  amount  of  the  petitioning 
cr^itor*8  debt  (alone),  but  the  tender  was  re- 
fused, and  an  order  of  adjudication  was  made : — 
Held,  that  without  saying  that  there  might  not 
be  cases  in  which  the  conrt  might  compel  a  ten- 
der to  be  accepted  at  the  hearing  of  the  petition, 
jet  that  in  the  present  case  an  fidjudication  was 
properly  made.    Brigitoehe^  Ex  parte.  Brig* 
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stoche,  In  re,  4  Ch.  D.  348  ;  46  L,  J.,  Bk,  50 ;  35 
L.  T.  831 ;  20  W.  R.  262— C.  A. 

When  an  act  of  bankruptcy  has  been  proved, 
and  a  petition  for  adjudication  presented,  the 
creditor  is  not  bound  to  accept  an  offer  of  pay- 
ment of  the  debt,  but  is  entitled  to  an  order  for 
adjudication.  Boss,  Ex  parte,  WhaZley,  In  re, 
18  L.  R.,  Eq.  375  ;  43  L.  J.,  Bk.  110 ;  30  L.  T, 
474  ;  22  W.  R.  702. 

Under  such  circumstances  an  adjournment  of 
the  petition,  in  order  to  give  the  debtor  time  for 
payment,  was  held  not  to  be  warranted  by  the 
Bankruptcy  Act,  1869,  s.  8.    Ih, 

Costs  of  Petition.]— If  two  present  separate 
petitions  the  costs  of  the  creditor  upon  whose 
petition  the  adjudication  is  founded  will  be  paid 
m  priority  to  the  costs  of  the  other  creditors. 
Page,  Ex  parte,  Springall,  In  re,  25  L.  T.  716. 

2.  Consolidation  of  Pbogbedinos. 

Two  separate  fiats  against  two  partners  were 
allowed  to  be  consolidated  and  prosecuted  as  one 
joint  fiat,  under  6  Geo.  4,  c.  16,  s.  17.  Oowar, 
In  re,  1  Mont.,  D.  &  D.  1. 

The  12  &  13  Vict.  c.  106,  s.  98,  providing  that 
after  a  petition  for  adjudication  is  filed  i^;ainst 
one  or  more  member  or  members  of  a  firm,  any 
petition  for  adjudication  filed  against  any  other 
member  or  members  shall  be  prosecuted  in  the 
same  court  as  the  first,  and  that  the  estate  of  the 
bankrupt  or  bankrupts  shall  vest  in  the  assignees 
under  the  first,  applies  to  a  case  where  the  second 
petition  is  against  all  the  members  of  the  firm. 
Orceji,  Ex  parte,  3  De  G.  &  J.  50  ;  27  L.  J.,  Bk. 
32. 

Where  under  12  &  13  Vict,  c  106,  s.  98,  an 
order  of  annexation  had  been  made  of  a  joint  to 
a  prior  separate  petition  for  adjudication,  and 
assignees  had  been  chosen  under  the  separate 
adjudication,  joint  creditors  as  well  as  separate 
creditors  voting  in  the  choice,  the  court  refused 
to  discharge  the  annexing  order,  or  to  annul  the 
separate  in  favour  of  the.joint  adjudication.    lb. 

After  two  separate  tidjudications  had  been 
made  against  two  partners  on  their  own  petitions, 
a  joint  adjudication  was  obtained  against  both 
on  the  petition  of  a  joint  creditor.  An  order  of 
a  district  court,  consolidating  the  separate  peti- 
tions with  the  joint  petition,  was  irregular,  and 
was  discharged,  and  the  choice  of  assignees  under 
it  vacated.  Haines,  Ex  parte,  3  De  G.  &^  J.  58  ; 
27  L.  J.,  Bk,  33  ;  4  Jur.,  N.  S.  1256. 

Where  an  order  directed  that  all  the  proceed- 
ings had  and  taken  under  a  separate  fiat  should 
be  transferred  to  and  incorporated  with  the  pro- 
ceedings under  a  joint  one,  the  commissioners 
were  bound  to  admit  the  proofs  as  they  stood 
under  the  separate  fiat,  and  could  not  insist  on  a 
creditor  deducting  the  amount  of  a  dividend 
received  by  him  under  the  separate  fiat,  and 
proving  only  for  the  balance  of  his  debt  under 
the  joint  fiat.  Bateson,  Ev  parte,  1  Mont,,  D. 
&  D.  500. 

3.  Effect  of  Death  of  Debtor. 

Joint  Fiat— Amendment.] — ^Whcrc  one  of  the 
bankrupts  died  before  the  adjudication  under  a 
joint  fiat,  the  fiat  was  ordered  to  be  amended  bj 
omitting  his  name.   EiUl,  Ex  parte,  De  Gex,  332. 

Commiiiion  Kail  and  Yoid.]— Bnt  where 
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bankrnpt  died  before  adjudication,  the  oominis- 
sion  was  held  null  and  yoid,  without  any  writ  of 
supersedeas.  Greeiij  Ex  parte,  1  Deac.  &  Chit. 
230. 

Though  a  bankrupt  dies,  not  having  surren- 
derod,  the  commission  may  proceed.  JDetodney, 
Ex  parte,  16  Ves,  494. 

Aj\  assignment  of  the  commissioners  after  the 
death  of  a  bankmpt  was  good.  Trougkten  ▼. 
Gitley,  Amb.  680. 

A  separate  commission  established,  though  the 
other  partner  died  before  the  assignment  Smith, 
Ex  parte,  5  Ves.  296. 

A  petition  to  supersede,  presented  in  the  life- 
time of  the  bankrupt,  ordered  to  stand  oyer,  on 
his  death,  until  his  personal  representatives,  or 
those  entitled  to  take  out  administration,  were 
served.    Lrwoorthy,  Ex  parte,  1  Mont.  64. 

2>«btor  p^titioniiig  against  Himself.]— Where 
a  petitioner  for  an  adjudication  against  himself 
hfiul  the  petition  granted  and  i£erwards  dis- 
missed, and  having  given  notice  of  appeal 
against  such  dismissal,  dies,  the  property  mean- 
while remaining  in  the  custody  of  the  official 
assignee,  the  court  has  no  jurisdiction  to  make 
an  order  for  the  disposition  of  the  property,  or  a 
declaration  as  to  the  rights  of  the  parties. 
Bianconi,  Ex  parte,  10  L.  T.  283. 

4.  SUBPSNDINO  PBOCSEDINOS  IN  BANK- 

BUPTCY. 

Under  M  ft  S6  Viet  e.  184,  s.  110.]— It  is  not 

necessary  to  the  validity  of  a  resolution  to  sus- 
pend proceedings  in  bankruptcy,  passed  by  a 
meeting  of  creditors  under  the  above  section, 
that  previous  notice  of  the  holding  of  the  meet- 
ing should  be  advertised  in  the  London  Gazette. 
Boldero,  Ex  parte,  34  L.  J.,  Bk.  34 ;  12  L.  T. 
760  ;  13  W.  R.  1088.' 

It  is  competent  to  the  creditors  to  pass  such  a 
resolution,  notwithstanding  the  bankrupt  has  al- 
ready obtained  his  order  of  discharge.    lb. 

Where  proceedings  have  been  suspended  by  a 
resolution  of  the  creditors,  upon  an  application 
by  a  bankrupt  for  his  order  of  dlschaige  under 
the  above  section,  the  commissioner  is  bound  to 
entertain  an  application  by  a  creditor  for  leave 
to  examine  the  bankrupt  upon  the  accounts  filed 
b^  him,  although  these  accounts  may,  at  a  pre- 
vious meeting,  have  been  unquestioned.  Joneit, 
Ex  pane,  33  L.  J.,  Bk.  11 ;  9  L.  T.  498  ;  12  W. 
B.  221. 

It  is  the  duty  of  the  commissioner,  before 
granting  an  order  of  discharge  under  the  above 
section,  to  satisfy  himself  judicially  that  the 
bankrupt  has  made  a  full  disoovery  of  his  estate. 
lb, 

— —  Xflbct  on  Property.]— A  bankrupt  pro- 
posed at  a  meeting  of  his  creditors  that  the  bank- 
ruptcy should  be  suspended  under  24  &  25  Vict. 
c.  134,  s.  110,  and  that  he  should  receive  back 
his  estate  and  pay  a  composition  of  2«.  6^.  in  the 
pound.  The  creditois,  by  a  resolution  duly  con- 
firmed, accepted  the  proposal  The  resolution 
did  not  purport  to  re- vest  the  estate  in  the  bank- 
rupt until  after  the  payment  of  the  composition. 
The  messenger  of  the  Court  of  Bankruptcy  then 
went  out  of  possession,  but  the  creditor's  assignee 
who  had  guaranteed  the  messenger  his  fees,  re- 
tained the  keys  of  the  premises.  Subsequently 
and  before  payment  of  the  composition,  a  judg- 


ment creditor,  who  was  not  present  at  the 
meeting  and  had  not  assented  to  the  resolution, 
issued  execution  and  seised  goods  belonging  to 
the  bankrupt's  estate : — Held,  that  the  &ct  of 
the  bankruptcy  being  suspended  under  s.  1 10  did 
not  re-vest  the  estate  in  the  bankrupt,  and  that 
the  assignee  was  therefore  entitled  to  the  goods. 
Maedanald  v.  Tkimpsan,  4  L.  R.,  G.  P.  747  ;  38 
L.  J.,  C.  P.  364  ;  20  L.  T.  666  ;  17  W.  R,  919. 

XfBMt  on  Jiiriidieti4m  of  Court] — ^Where 

the  creditors  of  a  bankrupt  have  passed  a  resolu- 
tion, under  the  Bankruptcy  Act  of  1861,  s.  11(^ 
that  the  proceedings  in  banxruptcy  shall  be  sus- 
pended, ^e  jurisdiction  of  the  Court  of  Bank- 
ruptcy to  oraer  a  sale  of  the  bankrupt's  property 
on  the  petition  of  his  equitable  mortgagee  is  at 
an  end,  unless  preserved  by  the  resolutions 
themselves.  Wood,  Ex  parte,  1  L.  R.,  Ch.  170  ; 
35  L.  J.,  Bk.  34 ;  12  Jur.,  N.  S.  804 ;  14  L.  T.  38; 
14  W.  R.  320. 


Vni.  ADJUDICATION. 
1.  When  and  how  Mads. 

Comity  Court] — When  a  petition  in  bank- 
ruptcy is  preferred  under  32  &  33  Yict.  c.  71,  in 
a  county  court,  against  a  person  as  residing 
within  its  dt8trict,'and  he  is  adjudicated  bankrupt 
thereon,  such  adjudication  not  being  rescinded 
or  appealed  against  is  final  and  condosive, 
though  it  turns  out  that  he  traded  within  the 
Lond&n  district ;  and  the  trustee  in  bankruptcy 
is  entitled  to  the  proceeds  of  an  execution  on 
such  trader's  .goods  which  are  retained  in  the 
sherifTs  hands  under  s.  87,  due  notice  of  the 
petition  having  been  given  under  that  section,  as 
It  is  not  necessary  that  the  adjudication  should 
be  against  such  person  as  a  trader,  and  it  is 
sufficient  if  there  is  an  adjudication  against  him 
and  he  is  in  fact  a  trader.  Eerell  v.  Blake,  8 
L.  R.,  C.  P.  633 ;  42  L.  J.,  C.  P.  165 ;  29  L.  T. 
67 ;  22  W.  R.  96— Ex.  Ch.,  affirming,  7  L.  R., 
C.  P.  300  ;  41  L.  J,,  C.  P.  129  ;  26  L.  T.  678  ;  20 
W.  R.  676. 

On  Failure  of  Seiolutiott  for  liquidatioa  or 
Compositiott.] — Proceeding^  under  r.  267  of  the 
Bankruptcy  Rules,  1870,  for  adjudication  of 
bankruptcy  based  upon  the  neglect  of  the  first 
meeting  of  creditors  to  pass  a  resolution  for 
liquidation  or  composition,  must  be  conmienced 
by  petition.  Jamen,  Ex  parte,  Condon,  In  fv,  9 
L.  R.,  Ch.  609 ;  43  L.  J.,  Bk.  107 ;  30  L.  T.  773  ; 
22  W.  R.  937. 

An  adjudication  made  under  the  provisions  of 
r.  266  of  the  Bankruptcy  Rules,  1870,  most, 
like  any  other  adjudication,  be  made  upon  a 
petition  presented  by  a  creditor,  and  after  ser* 
vice  of  the  petition  upon  the  debtor  in  the 
ordinary  way.  Stebbing,  Ex  parte,  SUbbing,  Tm 
re,  19  L.  R.,  Eq.  441 ;  44  L.  J.,  Bk.  76  ;  32  L  T. 
208  ;  23  W.  R.  680. 

Under  the  Bankruptcy  Act,  1869,  s.  126«  sub-e. 
12,  the  court  has  power  to  adjudge  a  liquidatin^i 
debtor  a  bankrupt  mero  motu,  acting  on  the 
knowledge  it  has  acquired  in  the  course  of  the 
liquidation  proceedings.  Marland,  Ex  parte, 
Ashton,  In  re,  20  L.  R.,  Eq.  777 ;  44  L.  J^  Bk. 
116  ;  82  L.  T.  876  ;  23  W.  R.  961. 

It  is  not  neoessaiy  that  a  bankinptoy  petitioa 
should  be  presented,    lb. 
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Failure  to  pay  C<nnpoiitio&.]~The  cre- 
ditors of  a  debtor  passed  resolutions  accepting  a 
composition  of  6s,  in  the  pound,  payable  in  two 
instalments  of  is.  and  Is,.,  the  first  instalment  to 
be  paid  in  fiye  months,  and  to  be  secured  by  the 
promissory  notes  of  the  debtor  and  l^ree  sureties ; 
the  second  instalment  to  be  jpaid  in  two  years, 
and  to  be  secured  by  the  promissory  notes  of  the 
debtor  alone.  The  first  instalment  was  paid  by 
the  sureties,  and  exceeded  in  amount  the  assets 
of  the  debtor  as  appearing  by  his  statement  of 
afiain.  The  debtor,  having  failed  to  pay  the 
second  instalment,  was  adjudicated  a  bankrupt 
on  the  application  of  a  creditor  under  s.  126  : — 
Held,  that  the  adjudication  cotdd  not  be  sus- 
tained, for  that  the  creditor  failed  to  shew  that 
there  were  legal  difficulties,  or  that  the  creditors 
were  prejudiced ;  and  that  the  remedy  of  the 
creditor  was  to  sue  for  the  remaining  instalment 
of  the  composition.  Shirrs^  In  r«,  SkierSf  Er 
parte,  7  Ch.  D.  416  ;  47  L.  J.,  Bk.  31  ;  37  L,  T. 
724  ;  26  W,  R.  216. 

Act  of  Bankmptey  oommittod  within  8ix 
Konthf  tnrn  Presentation  of  Petition  but  more 
than  Twelve  Months  firom  Order  of  A^'udioa- 
tion.] — Sects.  6  and  11  of  the  Bankruptcy  Act, 
1869,  are  perfectly  distinct,  and  an  adjudication 
may  be  good  if  the  act  of  bankruptcy  on  which 
it  is  founded  was  committed  within  six  months 
from  the  presentation  of  the  petition,  though 
the  same  act  of  bankruptcy  is  the  only  one 
to  which  the  title  of  the  trustee  can  relate  back, 
and  was  committed  more  than  twelve  months 
before  the  order  of  adjudication.  Orepe^  In  re, 
Orepe,  Ex  parte,  50  L.  J.,  Ch.  723 ;  44  L,  T. 
829;  29W.R.  824. 

When  Matter  of  Bight.]— 0.  was  plaintiff  and 
next  friend  of  her  infant  co-plaintiffs  in  a  chan- 
cery suit.  She  was  ordered  to  pay  costs,  and 
upon  her  failing  to  pay,  the  defendant  took  pro- 
ceedings in  bankruptcy.  She  defended  these 
upon  the  ground  tnat  her  bankruptcy  would 
embarrass  the  suit  and  that  the  proce^ngs  in 
bankruptcy  were  taken  with  this  object : — Held, 
tibat  the  adjudication  was  ex  debito  justitiae  and 
could  not  be  refused.  Claxton,  Inre,  7  L.  R.,  Ch. 
&32  ;  41 L.  J.,  Bk.  66 ;  27  L.  T.  257  ;  20  W.  R.  876. 

0£br  of  Payment.] — When  an  act  of 

bankruptcy  has  been  proved,  and  a  petition  for 
adjudication  presented,  the  creditor  is  not  bound 
to  accept  an  offer  of  payment  of  the  debt,  but  is 
entitl^  to  an  order  tor  adjudication.  Boss,  Ex 
parte^  Whalley,  In  re^  18  L.  R.,  Eq.  375  ;  43  L. 
tr.,  Bk.  110  ;  30  L.  T.  474  ;  22  W.  R.  702. 

Under  such  circumstances  an  adjournment  of 
the  petition,  in  order  to  give  the  debtor  time  for 
payment,  was  held  not  to  be  warranted  by  the 
Bankruptcy  Act,  1869,  s.  8.    lb. 

On  hearing  of  a  petition  for  adjudication, 
founded  on  default  in  appearance  to  a  dcbtor*s 
summons,  after  the  debt  and  act  of  bankruptcy 
had  been  proved,  the  hearing  was  adjourned  till 
the  next  qslj  with  the  consent  of  the  solicitor  of 
the  petitioning  creditor,  in  order  that  the  debtor 
might  make  arrangements  to  pay  not  only  the 
petitioning  creditoi^s  debt,  but  also  the  debts  of 
other  cnxntors  who  were  represented  by  the 
same  solicitor.  At  the  adjourned  hearing  the 
debtor  tendered  the  amount  of  the  petitioner's 
debt  only  and  costs,  which  were  refused  by  the 
petitioning  creditor.    The  registrar  accordingly 


made  the  order  for  adjudication : — Held,  that 
the  registrar  was  right  in  making  the  order. 
Brigstocke,  Ex  parte,  Brigstoehe,  In  re,  4  Ch. 
D.  348  ;  46  L.  J.,  Bk.  60  ;  35  L.  T.  831 ;  25  W.  R. 
262— C.  A. 

Liquidated  Bebt  —  Contract  for  Shares  — 
Failure  of  Contractor  before  Completion — Prioe 
fixed  by  Official  Assignee.] — A  member  of  the 
Stock  Exchange  contracted  with  another  mem- 
ber to  purchase  certain  shares.  Before  comple- 
tion the  purchaser  failed  to  meet  his  engage- 
ments, and  was  declared  a  defaulter  on  the 
Stock  Exchange.  •  By  the  rules  of  the  Stock 
Exchange  the  price  of  shares,  contracted  to  be 
bought  or  sold  by  such  a  defaulter,  are  to  bo 
fixed  by  the  official  assignee  of  the  Stock  Ex- 
change, and  the  differences  paid  to  or  claimed 
from  the  assignee : — Held,  that  the  price  fixed 
by  the  assignee  is  substituted  for  ^e  original 
contract,  and  is  a  liquidated  sum  due  under  the 
contract,  and,  therefore,  that  a  bankruptcy  peti- 
tion may  be  founded  upon  a  claim  for  such 
price.  Ward,  Ex  parte,  ward.  In  re,  22  Ch.  D. 
132  ;  52  L.  J.,  Ch.  73 ;  48  L,  T.  332  ;  31  W.  R.  112 
— C.A. 

-»-  Befanlting  Tnistee.]  —  The  debt  of  a 
petitioning  creditor,  amounting  to  2,850Z.,  was 
based  upon  an  order  directing  the  alleged  debtor, 
as  one  of  the  trustees  of  a  post-nuptial  settle- 
ment, to  deliver  up  certain  property  comprised 
therein  to  the  petitioning  creditor,  or  to  pay  the 
value  thereof ;  and  an  inquiry  was  directed,  if 
necessary,  for  the  purpose  of  ascertaining  such 
value,  and  also  for  the  purpose  of  ascertaining 
what  portion  of  a  sum  of  10,000?.,  which  the 
settlor  had  covenanted  to  pay  to  the  trustees  of 
the  settlement,  had  come  into  the  hands  of  the 
debtor.  In  his  examination  the  debtor  admitted 
having  received  a  sum  of  450^,  as  the  value  of 
certain  furniture  comprised  in  the  settlement, 
and  also  different  sums,  to  the  amount  of  1,900/., 
under  the  covenant  in  the  settlement.  The 
county  court  judge  having  adjudicated  the  debtor 
a  bankrupt  upon  the  alleged  debt  of  2,350Z. : — 
Held,  on  appeal,  that  until  the  inquiry  had  been 
made  and  an  ascertained  sum  ordered  to  be  paid 
upon  a  fixed  day,  there  was  no  liquidated  sum 
due  at  law  or  in  equity  upon  which  an  adjudica- 
tion could  be  founded.  B/^nolds,  Ex  parte, 
B^ynolds,  In  re  (No.  2),  52  L.  J.,  Ch.  431  ;  47 
L.  T.  4 18  ;  31  W.  R.  323. 

Against  Irish  Traders.]— A  trader  residing 
and  carrying  on  business  exclusively  in  Ireland 
was,  while  within  a  district  of  an  English  court 
of  bankruptcy,  adjudicated  bankrupt  by  that 
court:— Held,  that  such  adjudication  was  void, 
as  against  a  subsequent  adjudication  by  the  Irish 
Court  of  Bankruptcy.  Rogers,  In  re,  9  Ir.  Ch. 
Rep.  150. 

An  adjudication  in  Ireland,  by  the  operation 
of  20  &  21  Vict.  c.  60,  s.  267,  vests  the  property 
of  a  bankrupt,  situate  in  a  foreign  state,  in  the 
assignees,  so  far  as  the  law  of  this  country  is 
concerned.   Robinson,  In  re,  11  Ir.  Ch.  Rep.  385. 

The  law  of  New  York  recognizes,  to  a  certain 
extent,  the  rights  of  the  assignees  under  the 
adjudication.    lb, 

Prior  A4]udieation   by  Irish   Conrt— 

Discretion  of  Conrt.] — A  bankruptcy  petition 
having  been  presented  in  an  English  county 
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court  against  a  trader,  who  carried  on  business 
in  England  and  Ireland,  and  had  creditois  and 
assets  in  both  countries,  he  obtained  an  adjudica- 
tion against  himself  on  his  own  petition  in  the 
Irish  Bankraptcj  Court  before  the  English  peti- 
tion could  be  heard.  It  was  alleged  that  if  an 
adjudication  was  made  on  the  English  petition 
the  title  of  the  trustee  would  relate  back  so  as  to 
avoid  certain  transactions  of  the  bankrupt  which 
could  not  be  avoided  under  the  Irish  adjudication. 
No  one  but  the  debtor  opposed  the  English  peti- 
tion : — Held,  that  an  adjudication  ought  to  be 
made  on  the  English  petition  for  what  it  was 
worth,  leaving  for  future  determination  the 
question  in  which  court  the  assets  ought  ulti- 
mately to  be  administered.  MoCullock,  Ex 
varfe,  McCulloek,  In  re,  14  Ch.  D.  716;  43 
L.  T.  161  ;  28  W.  R.  935— C.  A.,  affirming,  42 
L.  T.  664  ;  28  W.  R.  768. 

Prior  Seoteh  SeqnMtratiaii— Juifdietioii  to 
mako  A^judieation.]  —  Though  the  court  has 
jurisdiction  to  adjudge  bankrupt  a  debtor  against 
whom  there  is  existing  a  prior  unclosed  Sx>teh 
sequestration  in  which  he  has  not  obtained  a 
discharge,  the  court  has  a  discretion  in  the  mat- 
ter, and  it  will  decline  to  make  an  adjudication 
if  it  does  not  appear  that  the  debtor  has  any 
assets  in  England,  or  any  debts  contracted  since 
the  commencement  of  the  sequestration.  Rohin- 
son,  Ex  parte,  Robinson,  In  re,  22  Ch.  D.  816 ; 
48  L.  T.  601  ;  31  W.  R.  663— C.  A. 

Per  Jessel,  M.R. : — PrimA  facie  the  existence 
of  a  Sootohse(^uestration  is  a  reason  for  declining 
to  make  an  injunction.    lb, 

Contingont.] — ^When  a  debtor  summons  was 
obtained  for  517Z.,  but  on  the  petition  for  adju- 
dication only  110^.  was  shewn  to  be  due,  it  was 
ordered  that  the  adjudication  should  not  be  pub- 
lished for  a  fortnight,  and  that  if  during  that 
time  the  llOZ.  was  paid,  all  proceedings  should  be 
stayed,  leaving  each  party  to  bear  his  own  costs. 
Harris,  Ex  parte,  Harris,  In  re,  10  L.  R.,  Ch. 
458  ;  44  L.  J.,  Bk.  77  ;  32  L.  T.  417 ;  23  W.  R. 
531. 

2.  Joint  and  Separate. 

Against  Joint  Debtors.]  —  The  trustee  ap- 
pointed under  a  liquidation  by  arrangement  is 
bound  to  realize  and  distribute  pari  passu  among 
the  joint  creditors  the  bankrupt's  property  in  his 
joint  estate,  and  therefore  a  joint  adjudication 
against  two  debtors,  one  of  whom  has,  since  the 
debt  was  contracted,  obtained  an  order  of  dis- 
charge under  his  separate  liquidation,  cannot,  as 
against  the  latter,  be  supported.  Hammond,  Ex 
parte,  Hammond,  In  re,  16  L.  R.,  Eq.  614  ;  42 
L.  J.,  Bk.  97  ;  29  L.  T.  72  ;  21  W.  R.  865. 

Leave  to  Appeal  when  Time  expired.] — ^An 

adjudication  having  been  made  against  three 
partners,  two  of  them  appealed.  The  cases  of 
all  three  were  identical.  The  third,  who  had  not 
appealed  within  the  time  fixed  by  the  General 
Rulas  in  Bankruptcy,  1870,  was  allowed  to  ap- 
peal, and  the  adjudication  was  annulled  against 
all  three.  Haytcard,  Ex  parte,  Hayward,  In  re, 
6  L.  R.,  Ch.  546;  40  L.  J.,  Bk.  49 ;  24  L.  T.  782  ; 
19  W.  R.  833. 

Joint  A4jndieation  in  Ireland — Separate  in 
England— SngUsh  Aseets.]— One  of  two  partneis 


was  adjudicated  bankrupt  in  England  and  the 
other  in  Ireland  ;  they  were  then  jointly  adjudi- 
cated bankrupts  in  Ireland.  Most  of  the  joint 
creditors  were  in  England,  and  a  considerable 
part  of  the  assets  was  in  England  : — ^Held,  that 
the  assets  in  England  would  not  be  handed  over 
to  the  assignees  in  the  joint  bankruptcy.  James, 
Ex  parte,  O'Reardon,  In  re,  9  L.  R.,  Ch.  74  ;  43 
L.  J:,  Bk.  13  ;  29  L.  T.  761  ;  22  W.  R.  196. 

R.,  canying  on  business  in  London,  in  part- 
nership with  M.  in  Dublin,  committed  an  act  of 
bankruptcy  by  executing  an  assigment  of  all  his 
estate  and  effects  to  trustees  for  the  benefit  of  his 
creditors.  He  was  afterwards  adjudicated  bank- 
rupt, and  property  belonging  to  the  firm  having 
been  sold  by  order  of  the  trustees  of  the  deed  cS 
assignment,  the  purchase-money  was  by  the 
London  Court  of  Bankruptcy  ordered  to  be 
placed  to  a  deposit  account  in  the  bank  in  cer- 
tain names.  In  the  meantime  a  separate  adju- 
dication was  made  against  M.  in  Ireliuid,  and 
was  followed  by  a  joint  adjudication  in  Ireland 
against  R.  and  M.,  the  assignees  under  M.'s 
separate  adjudication  being  also  assignees  under 
the  joint  adjudication.  Upon  Uie  application  of 
the  assi^ees  under  the  Irish  bankruptcies  for  an 
order  directing  payment  to  them  of  the  money 
produced  by  the  sale  : — ^Held,  that  the  separate 
adjudication  in  England  not  having  been  either 
superseded  or  impounded,  the  joint  assets  were 
v^ted  in  the  English  trustee  under  R.*s  separate 
bankruptcy,  and  the  Irish  assignees  under  IL's 
separate  bankruptey  as  tenants  in  common ;  that 
the  Irish  assignees  had  no  better  title  to  the 
joint  assete  by  reason  of  the  joint  adjudication, 
and  it  being  more  convenient  that  the  assets 
should  be  distributed  in  Englmid,  the  oider  was 
refused.    lb. 

Consolidating  Joint  and  Separate  A^jndiea- 
tioni.] — ^An  adjudication  was  made  upon  a  peti- 
tion  presented  against  two  partners  in  trade.  A 
petition  had  been  previously  presented  by  the 
same  creditor  against  one  of  the  partners  sepa- 
rately, and  some  proceedings  had  been  taken 
under  it,  but  no  adjudication  had  becoi  made  : — 
Held,  that  there  was  power  to  order  the  pro- 
ceedings under  the  separate  petition  to  be  con- 
solidated with  those  under  the  joint  petition. 
MacTtenzie,  Ex  parte,  Helliwell,  In  re,  20  L.  E., 
Eq.758;  44  L.  J.,  Bk.  117. 

Held,  also,  that  the  bankrupt  had  no  locus 
standi  to  oppose  the  consolidation.    lb. 

Separate  adjudications  against  (Murtners  in  a 
firm  were  followed  by  an  adjudication  on  a  joint 
petition  against  the  firm.  On  the  application, 
under  the  Bankruptcy  Act  of  1861,  s.  88,  of  the 
petitioning  creditor  under  the  joint  adjudication, 
the  commissioner  impounded  the  proceedings 
under  the  separate  adjudications : — Held,  that 
this  was  within  the  discretion  of  the  commis- 
sioner. Eva7is,  In  re,  Warren,  Ex  parte,  36  L.  J., 
Bk.  15  ;  15  W.  R.  662. 

Second  Abjudication  without  Certifleate.]— An 
adjudication  against  a  person  who  is  an  uncerti- 
ficated bankrupt  under  a  former  bankruptcy  is 
not  void.  Morgan  v.  KnigU,  16  C.  B.,  N.  S.  669; 
33  L.  J.,  C.  P.  168 ;  9  L.  T.  803 ;  12  W.  R.  428. 

A  second  adjudication  against  an  nndischaiged 
bankrupt,  who  has  been  allowed  by  the  trustee 
to  carry  on  business  again,  is  not  void.  VTaUtm^ 
Ex  parte,  Roberts,  In  re,  12  Ch.  D.  380;  41  L.  T. 
516 ;  28  W.  B,  205— C.  A. 
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3.    Appbal  against  Adjudication. 

Ifho  mtLj  diBputeA^jndieatlon— Von-Trader.] 
— Before  the  Bankraptcy  Act,  1869,  a  non-trader 
was,  equally  with  a  trader,  entitled  to  time  within 
which  to  shew  cause  against  an  adjudication 
which  had  been  made  a<,ain8t  him.  Hephumy 
jBjp  parte,  Hephum,  In  re,  36  L,  J,,  Bk,  48 ;  17 
L.  T.  275  i  16  W.  R,  1065. 

Bill  of  Sale  Holder.]— An  adjudication 

was  made,  founded  upon  the  execution  by  the 
debtor  of  a  bill  of  sale,  which  was  held  to  be  an 
act  of  bankruptcy  : — Held,  that  the  bill  of  sale 
holder  was  entitl^  to  appeal  from  the  adjudica- 
tion, and  on  his  appeal  the  adjudication  was  an- 
nulled. Thoday,  Ex  parte,  JSllU,  In  re,  2  Gh.  D. 
229  ;  45  L.  J.,  Bk.  64 ;  34  L.  T.  261.  Affirmed, 
2  Ch.  D.  797 ;  45  L.  J.,  Bk.  159 ;  34  L.  T.  706— C.  A, 

Xortgagee  of  Chattels.]— A  party  was 

adjudicated  bankrupt,  and  the  assignees  sold 
chattels  (alleged  to  have  been  mortgaged  to  A.)} 
as  being  in  the  order  and  disposition  of  the 
bankrupt.  The  time  had  expired  within  which 
the  bankrupt  could  have  petitioned  to  annul, 
but  A.  presented  such  petition,  and  the  commis- 
sioner, on  the  ^und  of  want  of  trading,  annulled 
the  adjudication : — Held,  upon  appeal  of  the 
petitioning  creditor,  that  as  it  appeared  that  the 
application  to  annul  was  made  at  the  instigation 
of  the  bankrupt,  the  adjudication  must  be  re- 
stored, the  court  declining  to  decide  the  question 
of  trading.  Emery,  Ex  parte,  1  Bk.  &  Ins.  B. 
265 ;  23  L.  J.,  Bk.  33. 

Debtor  by  General  Agent.]— Where  A.  was 

adjudicated  bankrupt  while  he  was  abroad,  the 
court  ordered  that  A.*s  general  agent  should  be 
at  liberty,  on  A.*b  behalf,  by  such  solicitor  as  he 
might  think  fit,  to  shew  cause  against  the  validity 
of  the  adju<&cation.  Frampton,  Ex  parte, 
JPrampion,  In  re,  28  L.  J.,  Bk.  21 ;  5  Jur.,  N.  S. 
970  ;  7  W.  R.  690— L.  J. 

**  Such  person"  mentioned  in  s.  104  of  12  &  13 
Yict.  c.  106,  does  not  apply  only  to  the  bankrupt 
himaelf.    Ih 

Diepnting  in  British  Colony.] — An  action 
brought  by  a  bankrupt  in  a  British  colony,  in 
which  action  he  disputes  the  validity  of  the  ad- 
judication, is  a  proceeding  which,  under  12  &  13 
Vict.  c.  106,  8.  233,  will  keep  alive  his  right  to 
diroute  the  adjudication.  JSwnny,  Ex  parte,  1 
De  a.  &  J.  119 ;  11  Moore,  P.  C.  C.  189 ;  26  L. 
J.,  Bk.  83 ;  3  Jur.,  N.  8. 1141. 

How.]— A  person  adjudicated  a  bankrupt  under 
12  &  13  Yict.  c.  106,  must,  if  he  desires  to  annul 
the  adjudication,  proceed  under  s.  104.  If  he 
omits  to  do  so,  he  can  then  only  proceed  by  peti- 
tion of  appeal.  Carter  v.  Dimmoch,  4  H.  L.  Ca. 
337 ;  1  Bk.  &  Ins.  B.  12 ;  22  L.  J.,  Bk.  56  ;  17 
Jnr.  615 ;  affirming,  1  De  G.,  Mac.  &  G.  212  ;  21 
lu  J.,  Bk.  23  ;  15  Jur.  1142. 

Debtor  estopped  by  his  Conduet.]— A  trader, 
wbo  so  far  acquiesces  in  a  fiat  which  has  issued 
against  him  as  to  canvass  in  the  choice  of 
assignees,  and  also  to  act  as  agent  in  the  pur- 
chase of  a  portion  of  the  estate  from  the  assignees, 
cannot  afterwards  successfully  petition  to  annul 
the  fiat,  although  the  assignees  do  not  satis- 
factorily establish  the  commission  of  an  act  of 


bankruptcy  by  him.  Chrundy,  Ex  parte,  2  Mont, 
D.  &  D.  689  ;  6  Jur.  696. 

Within  what  Time.]— In  the  phrase  "such 
extended  time  not  cxcc^ing  fourteen  days  in  the 
whole,"  in  sect.  104  of  12  &  13  Vict.  c.  106,  the 
words  ^^  such  extended  time"  mean  "  such  further 
time ;  '*  and  the  time  is  to  be  reckoned  exclusively 
of  the  original  seven  days.  CkutelU,  Ex  parte,  1 
De  G.,  Mac.  &  G.  437  ;  21  L.  J.,  Bk.  5. 

The  provisions  of  the  section  do  not  preclude 
the  commissioner  from  adjourning  the  hearing 
on  shewing  cause,  when  it  has  commenced  within 
the  proper  time.    Ih, 

The  time  for  appeal  against  an  adjudication 
does  not  expire  until  two  calendar  months  after 
the  advertisement  of  the  bankruptcy,  under  12  & 
13  Vict,  c,  106,  s.  233,  varied  by  sect.  24  of  17  & 
18  Vict,  a  119,  notwithstanding  that  the  former 
uses  the  word  *^  commenced"  proceedings.  Miller, 
Ex  parte,  32  L.  J.,  Bk.  45 ;  7  L.  T.  657— L.  J. 

Infisnt  Debtor.]— A  petition  to  annul  an 

adjudication  on  the  ground  of  the  infancy  of  tha 
bankrupt,  but  which  was  not  presented  until  af  tei 
the  expiration  of  the  time  limited  for  that  pur- 
pose by  the  12  &  13  Vict.  c.  106,  s.  233,  dismissed 
as  out  of  time,  the  case  of  an  infant  being  no  ex 
ception  from  the  provisions  of  that  section.  WeU 
In  re,  3  De  G.,  Mac.  k  G.  198  ;  22  L.  J.,  Bk.  71 ; 

1  Bk.  &  Ins.  B.  58. 

Extension  of  Time.]— If  a  bankrupt  had 

failed  to  commence  any  action,  suit,  or  other 
proceeding  to  annul  the  fiat,  within  the  time 
limits  for  that  purpose  by  5  &  6  Vict.  c.  122,  s. 
24,  the  Court  of  Beview  had  no  discretionary 
jurisdiction  to  entertain  a  petition  presented 
after  that  time  has  expired,  to  annul  the  fiat, 
however  satisfactorily  the  delay  might  be  ac- 
counted for.  Thorold,  In  re,  1  Ph.  239  ;  3  Mont., 
D.  &  D.  285  ;  13  L.  J.,  Bk.  1  ;  17  Jur.  1003. 

The  commencement  of  the  proceeding  by  peti- 
tion is  the  presentation  of  the  petition,  and  not 
the  mere  preparation  of  it  by  the  solicitor,  or  a 
notice  by  the  bankrupt  to  the  commissioner  dis- 
puting the  validity  of  the  fiat.    lb. 

But  where  a  bankrupt  admitted  the  legal  re- 
quisites of  the  fiat,  a  proceeding  by  him  to  annul 
the  fiat  on  the  ground  of  fraud  need  not  have 
commenced  witMn  twenty-one  days  after  the  ad- 
vertisement of  the  bankruptcy  in  the  London 
Gazette.  Phipps,  Ex  parte,  3  Mont,  D.  &  D. 
488 ;  13  L.  J.,  Bk.  5 ;  8  Jur.  48. 

Lodged  after  CflLoe  Honrs.]— Where,  by 

an  accident,  a  petition  in  bankruptcy  did  not 
reach  the  registrar's  office  in  office  hours  on  the 
last  day  for  entering  it,  but  was  on  that  day 
tendered  to  one  of  the  clerks  in  the  office  at  his 
residence,  who  declined  to  receive  it,  doubting 
his  authority  to  do  so,  the  court  ordered  the  peti- 
tion to  be  received  as  of  that  day,  without 
prejudice  to  any  objection.  Harrison,  Ex  parte, 

2  De  G.  &  J.  229  j  8.  F.,  Hull  Bam,k,  In  re,  27 
L.  J.,  Bk.  16- L.  J. 

Debtor  residing  in  the  Isle  of  Man.]— The 

Isle  of  Man  is  not  within  the  United  Kingdom, 
and  therefore  a  person  residing  there  at  the  time 
of  an  adjudication  against  him  has  three  months 
within  which  he  may  contest  the  validity  of  the 
fiat  or  petition  for  adjudication.  Davison  v, 
lUrmer,  6  Ex.  242  ;  20  L.  J.,  Ex.  177. 
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A^iiuliMtion  m  Debtor*!  Petitioa.]— A 

debtor  was  adjudged  bankmpt  on  his  own  peti- 
tion, and  on  the  22nd  of  January  filed  his  state- 
ment. On  the  6th  February  assignees  were 
chosen,  who  proceeded  to  get  in  the  estate.  On 
the  21st  Fcbruaiy,  a  creditor  who  had  proved  her 
debt  at  the  meeting  of  the  6th,  gave  notice  of 
motion  for  the  5th  March,  to  annul  the  adjudica- 
tion, and  dismiss  the  petition,  on  the  ground 
that  the  statement  was  inaccurate,  inasmuch  as 
the  bankrupt  had  omitted  from  it  the  names  of 
some  fully  secured  creditors.  On  the  5th  March 
the  commissioner  adjourned  the  application, 
giving  the  bankrupt  leave,  in  the  meantime  to 
file  an  amended  statement,  which  he  filed  on  the 
17th  March.  On  the  11th  April  the  application 
was  finally  heard,  when  the  commissioner  made 
an  Older  annulling  the  adjudication,  and  dis- 
missing the  petition,  from  which  order  the 
assignees  app^ed  : — ^Held,  that  whatever  right 
the  creditor  might  have  had  to  set  aside  the  ad- 
judication if  she  had  proceeded  with  more 
diligence,  she  had,  by  her  course  of  conduct, 
debarred  herself  from  any  such  right.  Sampion, 
£x  parte,  1  L.  B.,  Ch.  476. 

A  creditor's  assignee  applied  for  an  order  to 
annul  an  adjudication  made  on  the  bankrupt's 
owii  application,  in  order  that  an  adjudication 
by  a  creditor  might  be  obtained  for  the  purpose 
of  impeaching  certain  mortgages,  comprising  the 
whole  of  the  assets,  as  being  fraudulent  profer- 
ences  or  acts  of  bankruptcy.  The  assignee  had 
been  awaro  of  the  existence  of  the  mortgages  and 
that  they  exceeded  the  value  of  the  property  com- 
prised in  them,  for  nearly  three  months  before  he 
expressed  any  intention  of  impeaching  them,  and 
for  more  than  four  months  before  he  made  his 
application  : — Held,  that  the  delay  was  fatal  to 
the  application,  inasmuch  as  there  had  been 
enougn  to  put  the  assignee  on  inquiry  whether 
the  mortgages  did  not  comprise  the  whole  assets, 
and  he  might  at  any  time  have  had  the  bankrupt 
examined  as  to  the  state  of  his  property.  Davis, 
fy  parte,  2  L.  R.,  Ch.  363  ;  15  W.  R.  599. 

In  June,  1857,  a  trader  was  adjudicated  bank- 
rupt on  his  own  petition,  and  in  the  following 
October  he  obtained  his  certificate.  In  April, 
1858,  a  creditor,  who  had  been  all  along  aware 
of  the  proceedings  under  the  adjudication,  apr 
plied  to  annul  the  fiat,  on  the  ground  of  its  legal 
mvalidity  : — Held,  that  such  application  was  too 
late,  there  being  no  proof  of  any  misconduct  on 
the  part  of  the  bankrupt.  Adams,  JEx  parte,  3 
De  G.  &  J.  70 ;  27  L.  J.,  Bk.  37  j  4  Jur.,  N.  S.  1089. 


— ;-  Under  82  ft  88  Yiot.  o.  71.]— A  trader 
having  committed  an  act  of  bankruptcy,  a  peti- 
tion was  presented  against  him  by  two  creditors 
on  the  19th  of  May,  1880,  upon  which  adjudica- 
tion followed  on  the  6th  of  July,  all  the  require- 
ments of  the  act  having  been  complied  with. 
On  the  4th  of  August  the  debtor  moved  to 
annul  the  adjudication,  upon  the  groimd  of 
the  insufficiency  of  the  petitioning  creditor's 
debt.  At  the  hearing  -the  county  court  judge 
directed  an  issue  to  be  tried  before  a  jury  as  to 
the  amount  of  the  debt.  The  jury,  on  the  16th 
of  October,  having  found  that  there  was  due  to 
the  petitioning  creditors  an  amount  below  the 
statutory  limit  of  501.,  the  judge  thereupon  an- 
nulled the  adjudication  :  —  Held,  on  appeal 
(reversing  that  decision),  that  the  debtor  ought 
to  have  appealed  against  the  oider  of  adjudica- 
tion within  the  twenty-one  dayg  limited  for  that  i 


Eurpoee,  and  that,  not  having  done  so,  the  pub- 
cation  in  the  Gazette  was,  by  the  10th  section 
of  the  Bankruptcy  Act,  1869,  conclusive  evidence 
of  the  validity  of  the  adjudication  as  against  all 
the  world.  Fretich,  Ex  parte^  7Vi»,  In  r«,  52 
L.  J.,  Ch.  48  ;  47  L.  T.  339. 

Parties  to  bo  Serrod.] — ^Notice  of  an  appeal 
from  the  refusal  to  annul  an  adjudication  of 
bankruptcy  must  be  served  on  the  trustee  in 
bankruptcy  as  well  as  on  the  petitioning  cre- 
ditor. And  if  notice  of  the  appod  is  served  on 
the  petitioning  creditor  in  time,  but  is  not  served 
in  tmie  on  the  trustee,  the  appeal  must  be  dis- 
missed. The  time  for  appealing  will  not  be  ex- 
tended in  such  a  case.  Ward,  Em  parte,  Ward^ 
In  re,  16  Ch.  D.  292  ;  43  L.  T.  183 ;  29  W.  R. 
206— C.  A, 

Appeal  ftandingOTor  ponding  Trial  of  Aotioa.] 

— ^An  appeal  from  an  adjudication  of  bankruptcy 
ought  to  stand  over  pending  the  trial  of  an 
action,  the  result  of  which,  it  was  alleged  by  the 
appellant,  would  be  to  render  a  fund  aviolable 
to  satisfy  the  debt  claimed  by  the  petitioning 
creditor.  Yeatman,  Ex  parte,  Yeatman,  In  re, 
16  Ch,  D.  283;  44  L.T.260;  29  W.  R.  457— 
C.A, 


4.  Annulling  Adjudication. 

Joziodietlon  of  Conrt.]— The  Couiit  of  Bank- 
ruptcy has  a  general  jurisdiction  to  annul  an 
adjudication  of  bankruptcy  in  a  proper  case, 
Ashworth,  Ex  parte,  Hoare,  In  re,  18  t.  R.  Eq. 
705  ;  43  L.  J.,  Bk.  142  j  30  L.  T.  906  ;  22  W.  R, 
925. 

A  debtor  filed  a  liquidation  petition,  and  his 
creditors  resolved  on  a  liquidation  by  arrange- 
ment, but  before  they  did  so  an  adjudication  of 
bankruptcy  had  been  made  against  the  debtor  on 
a  petition  presented  before  the  filing  of  the 
liquidation  petition  : — Held,  that  the  court  could 
annul  the  adjudication,  either  under  r.  266  of 
1870  or  under  its  general  jurisdiction.    Ih, 

Practioo— Appeal  to  House  of  Lords.]— Where 

the  House  of  Lords  held  that  a  bankruptcy 
ought  to  be  annulled,  and  remitted  the  matter  to 
the  bankruptcy  court,  the  court,  upon  motion, 
ordered  that  the  order  of  the  House  of  Lords  be 
made  an  order  of  the  court  in  bankruptcy,  that 
the  bankruptcy  be  annulled,  and  that  the  proper 
advertisements  be  inserted  in  the  London 
Gazette.    Harding,  Exparte^  14  W.  R.  826. 

At  what  Stage.] — The  Court  of  Bankruptcy 
has  no  power  to  annul  an  adjudication  bdToTC 
advertisement.  Ludhroohe,  Ex  parte,  9  Jur., 
N.  S.  950  ;  8  L.  T.  781  ;  11  W.  R.  1006. 

A  bankrupt  cannot  supersede  his  commission 
before  a  surrender.  Bean,  Ex  parte,  1  Rose, 
211  ;  17  Ves.  47  ;  S,  P.,  Jones,  I&  parte,  11  Vea. 
409 ;  Boherts,  Ex  parU,  1  Madi  72 :  2  Rose, 
378. 

Limit  of  Time.] — In  a  proper  case  an  adjudica- 
tion of  bankruptcy  may  be  annulled  upon  an  ap- 
plication  made  after  the  expiration  of  the  time 
limited  for  appealing  from  it.  Sect.  10  of  the 
Bankruptcy  Act,  1869,  has  no  application  to  an 
appeal  from  an  adjudication,  or  to  an  applica- 
tion to  annul  it.    Oeisel^  Exparte^  Stanger,  Xn 
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re,  22  Ch.  D.  436 ;  48  L.  T.  405  ;  31  W.  B.  264-* 
C.A. 

Costi.] — ^An  order  was  made  b^  the  Court 
of  App^  to  annul  an  adjudication  of  bank- 
ruptcy, on  the  ground  that  the  debtor  must  be 
presumed  to  have  been  dead  when  it  was  made. 
Probate  had  been  granted  of  a  will  executed  by 
the  debtor  : — Held,  that  the  costs  and  charges  of 
the  trustee  properly  incurred,  and  the  costs  of 
all  parties  of  the  application  to  annul  and  of  the 
appeal,  must  be  paid  out  of  the  estate,  and  that 
the  executors  must  oonfirm  all  acts  properly  done 
by  the  trustee  in  the  bankruptcy.    lb. 

On  what  Oronndi— ]>efeetiT6  Proo«odingt.] — 

A  fiat  issued  against  the  plaintiff  on  the  20th 
July,  1849,  upon  a  debt  due  from  a  banking 
company,  in  which  he  was  a  member,  to  G.,  the 
petitioning  creditor,  without  any  judgment 
naving  been  obtained  against  the  public  officer, 
and  a  warrant  of  seizure  in  the  ordinary  form 
was  issued  to  the  messenger,  dated  the  30th  of 
July.  The  creditors'  assignee  was  appointed 
August  21st.  The  12  k  13  Vict.  c.  106,  came  into 
operation  on  October  11th,  and  on  the  18th  of 
Ckstober  a  seizure  of  the  plaintiffs  goods  was 
made  by  the  messenger,  under  the  warrant : — 
Held,  that  the  fiat  was  invalid,  and  that  either 
the  petitioning  creditor  or  the  messenger  was 
liable  for  the  wrongful  seizure,  but  the  court 
declined  to  determine  which  of  the  two  was 
liable,  as  it  was  not  required  by  the  case  sub- 
mitted for  their  opinion.  Davison  v.  Farmer^  6 
Ex.  242  ;  20  L.  J.,  Ex.  177. 

The  fact  that  the  examination  of  a  bankrupt 
was  imperfect  and  inaccurate  affords  no  reason 
why  an  order  duly  made  to  annul  the  adjudica- 
tion, to  which  order  the  assignees  and  creditors 
assented  in  ignorance  of  such  imperfection  and 
inaccuracy,  should  be  discharged,  and  the  pro- 
ceedings revived.    Adams^  In  re^  10  L.  T.  212. 

Such  an  order  will  not  be  dischaiged,  even 
when  such  imperfection  has  arisen  from  the 
bankrupt's  own  fraudulent  misrepresentation 
and  conoralment  (of  which  the  assignees  and 
creditors  were  ignorant)  of  certain  debts  due  to 
him  at  the  time  of  the  adjudication,  if  at  the 
date  of  the  order  the  assignees  had  knowledge  of 
other  fraudulent  misrepresentations  and  conceal- 
ment by  the  bankrupt  in  his  examination,  and 
yet,  in  assenting  to  the  annulment,  relied  upon 
its  fulness  and  accuracy.    Ih, 

When  the  creditors  fail  to  appoint  a  trustee 
by  reason  of  a  quorum  not  being  present,  the 
court  ought  not  to  annul  the  adjudication  if  one 
creditor  wishes  the  bankruptcy  to  proceed,  and 
his  debt  is  so  much  greater  than  all  the  others 
that  he  is  substantially  the  only  creditor.  Eng- 
lish Joint  Stock  Bann,  Ex  partem  Finney,  In  re, 
6  L.  R.,  Ch.  79  ;  40  L.  J.,  Bk.  43  ;  23  L,  T.  652  j 
19  W.  R.  140. 

Therefore,  where  the  petitioning  creditor's 
debt  amounted  to  3,232/.,  and  there  were  only 
two  other  unsecured  creditors,  whose  debts 
amounted  to  67Z.  and  42/.  respectively,  and  the 

Setitioning  creditor  appeared  but  the  two  others 
id  not : — Held,  that  the  bankruptcy  ought  to 
proceed  under  the  registrar  as  trustee.    lb, 

laluioy.] — ^A  petition  to  annul  an  adjudi- 
cation on  the  ground  of  the  infancy  of  the  bank- 
rapt,  but  which  was  not  presented  until  after 
the  expixatioa  of  the  time  limited  fox  that  pur- 


pose bv  12  &  13  Vict  C 106,  b»  233,  dismissed  as 
out  of  time,  the  case  of  an  infant  being  no 
exception.  )Vest,  In  re,  3  De  G.,  Mac.  &  G» 
198  ;  22  L.  J.,  Bk.  71. 

Xm*  Denbts  m  to  YaUdity.l— It  is  not 

sufficient  ground  for  annulling  an  adjudication 
that  its  legal  validity  may  be  subject  to  doubt. 
Botoer,  Ex  paHe,  1  De  G.,  Mac.  &  0. 4C8  ;  21 
L.  J.,  Bk«  61 ;  16  Jur.  734. 

Xqnitable   6roand8.]^A   oommissioner 

has  jurisdiction  to  annul  an  adjudication  for 
equitable  invalidity.  Johnstone,  Ex  parte,  4 
De  G.  &  S.  204  ;  16  Jur.  739. 

Discussion  of  the  circumstances  requisite  to 
justify  the  annulling  of  an  adjudication  on 
equitable  grounds.  UpJUl,  Ex  parte,  1  L.  B., 
Oh.  439. 

— *-  No  Aot  of  Baakmptey— Coftf .]— A  debtor 
was  absent  from  his  place  of  business  for  several 
days  without  making  any  provision  for  the  pay- 
ment of.  a  bill  or  of  other  debts,  and  creditors  to 
whom  these  debts  were  due  called  during  his 
absence  and  were  delayed.  On  an  adjudication 
bdng  obtained,  founded  on  this  as  an  act  of 
bankruptcy,  he  shewed  cause  and  deposed  to  his 
absence  bein^  occasioned  by  the  necessity  of  his 
taking  steps  m  a  litigation  between  himself  and 
some  of  his  workmen  : — Held,  that  as  this 
explanation  was  uncontradicted,  the  commis- 
sioner had  properly  annulled  the  adjudication ; 
but  as  the  aebtor  was  wholly  insolvent,  and  had 
pending  the  disputed  adjudication  fil^  a  declara- 
tion of  insolvency,  and  was,  immediately  after 
the  first  adjudication  was  annulled,  again  adju- 
dicated bankrupt  on  the  application  of  a  friendly 
creditor,  the  court  reverb  so  much  of  the 
decision  as  directed  the  petitioning  creditor  to 
pay  the  costs  of  annulling  the  first  aidjudication. 
Barney,  Ex  parte,  Norton,  In  re,  4  De  G,,  F.  & 
J.  603  }  9  Jur.,  N.  8.  286. 

*— Fetitioninff  Croditor  fiuUng  to  appoar 
in  Action  by  Bankrupt  1 — When  a  bankrupt 
brought  an  action  against  tne  petitioning  creditor, 
who  resided  in  Scotland  and  did  not  appear  to 
it,  the  court,  after  giving  him  time  to  appear,  of 
whicl^  he  did  not  avail  himself,  annulled  the 
adjudication.  Wollieim,  Ex  parte,  32  L.  J., 
Bk.  26  ;  7  L.  T.  681 ;  11  W.  B.  126— L.  J. 

When  a  bankruptcy  was  annulled,  and  the 
official  assignee  retained  his  costs  out  of  the 
estate,  the  petitioning  croditor  was  ordered  to 
pay  those  costs  and  Qie  costs  of  the  bankrupt 
himself,    lb, 

Dobt  not  ftallysubstantiatod.]— Held,  that 

even  if  the  petitioning  creditors'  debt  was  not 
f  uUy  substantiated,  that  would  not  be  a  sufficient 
reason  for  the  court  annulling  the  adjudication 
in  the  general  exercise  of  its  junsdiction.  French, 
Ex  parte.  Trim,  In  re,  52  L.  J.,  Ch,  48  ;  47  L.  T, 
339. 

Fraud— Knowlodge  of  Fetitionert.]— An 

order  by  a  commissioner,  reversing  an  order 
annulling  an  adjudication  on  the  ground  of 
fraud  and  wilful  concealment,  was  discharged* 
the  petition  not  alleging  that  the  petitioners 
were  deceived  thereby,  and  it  being  wewn  that 
they  were  awaxe  of  the  fraud  at  the  time  the 


816 


BANKRUl?TCY^AdjudicaHon. 


816 


InnlcTUpt  passed  his  last  examination.  AdafM, 
Ex  jHiHe,  8  L.  T.  816. 

When  made  on  Debtor's   Petition.] — 

Semble,  a  creditor's  petition  to  annul  an  adjudi- 
cation made  on  the  debtor's  petition,  may  be 
supported  if  it  goes  on  to  pray  adjudication 
agamst  the  debtor  on  an  act  of  bankrDptcj 
clearly  proved}  and  to  show  that  assets  may  be 
made  available  on  the  proposed  adjudication, 
which  could  not  be  reached  under  the  existing 
adjudication.  Potter,  Ex  parte,  13  W.  R.  189  ; 
11  L.  T.  35. 

Where  a  bankrupt  who  had  executed  a  trust- 
deed  for  the  benefit  of  his  creditors  had  obtained 
an  adjudication  against  himself,  the  validity  of 
which  was  open  to  doubt,  the  court  suspended 
proceedings  under  it,  at  the  instance  of  a  creditor 
undertaking  to  apply  for  an  adjudication  on  his 
own  petition,  although  creditors'  assignees  had 
been  appointed  and  opposed  the  application. 
Taylor,  Ex  parte,  6  De  G.,  Mac.  &  G.  737. 

The  mere  want  of  assets  was  not  sufficient 
ground  for  annulling  an  adjudication  made  upon 
the  petition  of  the  bankrupt.  Ensby,  Ex  parte, 
35  L.  J.,  Bk.  23  ;  12  Jur.,  N.  S.  579  ;  14  L.  T. 
692  ;  14  W.  R.  849. 

Effect  of  Annulling  not  oonsidere4'j — 

The  circumstance  that  an  order  to  annul  will 
leave  unimpeache^l  an  assignment  of  all  the 
bankrupt's  effects  to  the  cnsditor  applying  for 
the  annulling  order  is  not  sufficient  ground  for 
refusing  to  annul  an  adjudication  unsupported 
by  legal  requisites.  Bean,  Ex  parte,  1  De  G., 
Mac.  k  G.  486  ;  21  L.  J.,  Bk.  26. 

After  Composition  with  Creditors  nnder 

18  ft  13  Vict.  0.  106,  B.  830.]— At  a  meeting  to 
consider  an  offer  of  composition  with  a  view  to 
annul  an  adjudication  under  the  above  section, 
creditors  might  vote  by  letter  of  attorney, 
although  not  residing  out  of  England.  Clegg, 
Ex  parte,  4  De  G.  &  B.  606  j  20  L.  J.,  Bk.  22  '; 
15  Jur.  984. 

In  order  to  render  a  composition  under  the 
above  section  binding  on  all  the  creditors  of  a 
bankrupt,  the  offer  of  composition  must  be  made 
to  all  the  creditors,  and  not  confined  to  nine- 
tenths  in  number  and  value  of  the  creditors  who 
have  signed  the  composition  agreement.  Taylor 
V.  Pearse,  2  H.  &  N.  36  ;  26  L.  J.,  Ex.  371  ;  3 
Jur.,  N:  S.  917. 

In  order  to  give  the  Court  of  Bankruptcy 
jurisdiction  to  grant  a  certificate  to  a  trader, 
pursuant  to  12  &  13  Vict.  c.  106,  s.  221,  it  was 
not  necessary  that  there  should  be  an  accept- 
ance  by  each  creditor  of  the  composition  agreed 
to  by  three-fifths  in  number  and  value ;  it  was 
sufficient  for  such  purpose  that  there  had  been  a 
tender  of  such  composition  to  the  creditors  ;  and 
a  creditor  refusing  to  accept  the  money  tendered 
could  not,  by  a  demand  of  it  after  the  certificate 
had  been  granted,  prevent  the  certificate  from 
operating  to  bar  the  original  debt.  Tindall  v. 
Sihherd,  2  C.  B.,  N.  S.  199  ;  26  L.  J.,  C.  P.  173 ; 
3  Jur.,  N.  8.  667. 

Liquidation    Proceedings.] — After   the 

Sresentation  of  a  petition  for  adjudication,  the 
ebtor  summoned  a  meeting  of  his  creditors 
under  the  Bankruptcy  Act,  1869,  s.  125,  with  a 
view  to  liquidation  by  arrangement,  but  before 
the  meeting  an  adjudication  was  paadc,  with  a 


stay  of  proceedings  till  after  the  meeting,  the 
petitioning  creditors  consenting.  At  the  mec^bing 
the  creditors  resolved  to  accept  a  composition ; 
and  the  resolution  having  been  confimed  at  a 
subsequent  meeting  and  duly  registered,  the 
adjudication  was  thereupon  annulled  by  the 
registrar  on  the  application  of  the  debtor: — 
Held,  that  the  adjudication  was  properly  an- 
nulled. Foster,  Ex  parte,  Pooley,  In  re,  10 
L.  R.,  Ch.  59 ;  44  L.  J.,  Bk.  22 ;  81  L.  T.  397  ; 
23  W.  R.  145. 

Oljeotion,  when  to  be  taken.] — ^When  it  is 
intended  to  rely  on  the  insufficiency  of  the 
evidence  of  trading  or  other  effects  to  impeadi 
the  validity  of  the  adjudication,  the  objection 
ought  to  be  taken  in  the  first  instence,  when  the 
insufficiency  may  be  cured  by  additional  evi- 
dence. Lotoenthal,  Ex  parte,  Lowenthal,  In  re, 
9  L.  R.,  Ch.  691 ;  43  t.  J.,  Bk.  83  j  30  L.  T. 
668. 

Under  12  &  13  Vict.  c.  106,  a  trader,  on  the 
11th  of  October,  assigned  all  his  estate  to 
trustees  for  the  benefit  of  his  creditors,  but  the 
deed  contained  a  proviso  that  if  he  should 
within  two  calendar  months  petition  for  arrange- 
ment under  the  12  &  13  Vict  c.  136,  s.  211,  or 
sign  a  declaration  of  insolvency,  the  deed  was  to 
be  void  and  tiie  property  was  to  be  administered 
under  the  Court  of  Bankruptcy.  Four  days* 
afterwards  he  presented  such  a  petition,  and 
obtained  protection.  On  the  31st  of  October  a 
cr^itor  petitioned  for  an  adjudication  on  the 
act  of  bankruptcy  committed  on  the  11th,  and 
an  adjudication  was  made  on  the  2nd  of  Novem- 
ber. Notice  to  dispute  the  adjudication  was 
given  on  the  6th,  and  on  the  13th  the  same  was 
annulled  ;  but  on  appeal : — ^Held,  that  the  adju- 
dication must  stand,  the  arrangement  clauses 
not  superseding  or  controlling  the  powers  con- 
ferred by  ss.  101  and  104.  ^eJteme,  Ex  parte, 
30  L.  J.,  Bk.  6— L.  J. 

Applioatien  for,  after  abortive  ligoidatioa 
Petition— Payment   of    Applicant's   Debt]— A 

debtor  filed  a  liquidation  petition  in  August, 
1879.  A  receiver  of  his  property  was  at  once 
appointed,  and  injunctions  were  granted  to  re- 
strain some  of  the  creditors  from  proceeding 
against  him  for  their  debts.  The  first  meeting 
of  the  creditors  was  held  on  the  20th  of  October, 
1879,  when  it  was  resolved  to  adjourn  to  the 
15th  of  December,  1879.  Similar  resolutions  for 
adjournment  were  passed  again  and  again,  the 
meeting  being  ultimately,  on  the  15th  of 
November,  1882,  adjourned  to  the  28th  of 
March,  1883.  No  resolutions  for  liquidation  by 
arrangement  or  composition  were  passed.  In 
January,  1883,  two  of  the  creditors  applied  to 
the  Court  of  Bankruptcy  by  motion,  unaer  sub-& 
12  of  s.  125  of  the  Bankruptcy  Act,  1869,  for  an 
adjudication  of  bankruptcy  against  the  debtor. 
At  the  adjourned  meeting  on  5ie  28th  of  March, 
1883,  the  creditors  resolved  that  it  was  inex- 
pedient in  the  interests  of  the  creditors  that  any 
further  proceedings  should  be  taken  under  the 
petition,  and  that  application  should  be  made  to 
the  court  to  discharge  the  receiver,  and  dismiss 
the  petition,  or  stay  all  further  proceedings  under 
it.  The  registrar,  on  the  3rd  of  May,  made  an 
adjudication.  The  debtor  appealed,  and  on  the 
hearing  of  the  appeal  an  offer  was  made  by  a 
friend  of  his  to  pay  the  debts  of  the  two  ciediton 
in  full,  and  to  provide  for  their  costs  of  the  ap* 
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plication,  the  payment  to  be  made  by  the  friend 
out  of  his  own  moneySi  and  an  undertaking  being 
given  by  him  that  neither  directly  nor  indirectly 
should  the  payment  be  made  out  of  the  debtor's 
assets  : — Held,  that,  notwithstanding  the  resolu- 
tion of  the  28th  of  March,  and  having  regard  to 
the  fact  that  the  receiver  had  not  been  dis- 
chaiged,  the  liquidation  proceedings  were  still 
pending,  and  that  if  the  adjudication  order  was 
dischaiged,  no  other  creditor  would  be  injured, 
for  that  the  court  would  have  jurisdiction  to  ad- 
judicate the  debtor  a  bankrupt  on  the  applica- 
tion of  any  other  Creditor.  The  adjudication  was 
accoidingly  discharged  on  the  terms  of  payment 
proposed,  and  on  the  undertaking  of  the  debtor 
to  apply  to  the  Court  of  Bankruptcy  for  leave  to 
summon  a  fresh  first  meeting  of  the  creditors. 
Jit  Henry  J  Bao  parte,  }d>nenry,  In  re,  24  Ch.  D, 
36  ;  48  L.  T.  921 ;  31  W.  R.  873— C.  A. 

Held,  by  Baggallay  and  Cotton,  L.  JJ.,  and 
semble  per  Bowen,  L.  J.,  that  the  court  had 
jurisdiction  to  order  a  fresh  first  meeting  of  the 
creditors  under  the  petition.    Ih, 

Oljeotion  too  Late.] — ^A  debtor  was,  without 
opposition  on  his  part,  adjudicated  bankrupt.  At 
the  first  meeting  of  creditors  no  quonmx  was 
present,  and  this  fact  was  represented  to  the 
judge,  who  directed  the  adjudication  to  go  on 
with  the  registrar  as  trustee.  There  were  only 
three  cieditois  besides  the  petitioning  creditor. 
The  bankrupt  and  the  three  creditors  applied  to 
have  the  bankruptcy  annulled,  and  raised  a 
question  as  to  the  sufficiency  of  the  petitioning 
creditor's  debt : — Held,  that  as  the  bankrupt  had 
not  disputed  the  debt  at  the  time  of  the  adjudi- 
cation he  could  not  do  so  afterwards,  and  that 
neither  he  nor  the  creditors  had  any  right  to  ask 
to  have  the  adjudication  annulled  on  this  ground. 
Hooper,  Ex  parte,  45  L.  J.,  Bk.  83  ;  34  L.  T.  262  ; 
24  W.  B.  930, 

Promises  in  Consideration  of  Assent.]— A.  hav- 
ing accepted  a  bill  of  exchange  drawn  npon  him 
by  B.,  in  order  to  induce  B.  to  consent  to  the  an- 
nulling of  the  bankruptcy  of  a  friend  of  A.,  and 
having  been  compelled  to  pay  the  bill  to  a  honk 
fide  holder: — Held,  that  A.  could  not  recover 
back  the  amount  so  paid  from  B.  Watson  v. 
Bennett,  12  W.  B.  1008. 

Where  a  bankrupt  trader  compounded  with  his 
general  creditors  for  4«.  in  the  pound,  but  gave,  as 
security  to  one  creditor,  his  I  0  U  for  the  whole 
debt,  in  oider  to  induce  him  to  concur  in  annul- 
ling the  bankruptcy,  and  afterwards,  in  con- 
sideration of  a  loan,  exchanged  the  I  0  U  for 
bills  of  exchange,  which  he  accepted,  a  court  of 
equity,  at  the  instance  of  the  trader,  declared 
the  bills  invalid.  Mare  v.  Warner,  3  Giff.  100 ; 
7  Jur.,  N.  S.  1228  ;  4  L.  T.  351  ;  S.  P,,  Mare  v. 
Earle,  3  Giff.  108  ;  7  Jur.,  N.  S.  1230  ;  4  L.  T. 
352. 


5.  Effect  of  Ani^ullino. 

Vo  ntrofpootiTe  Effect.]— A  supersedeas  of  a 
commission  under  the  old  bankrapt  law,  and  the 
annulling  a  fiat  under  1  &  2  Will.  4,  c.  56,  had 
no  retrospective  effect,  so  as  to  invalidate  acts 
done  under  the  commission  or  fiat.  Smaile&tnbe 
V.  Olivier,  2  D.  &  L.  217  ;  13  M.  &  W.  77  ;  13 
L.  J.,  Bz.  306  ;  8  Jur.  606. 
'   A  fi.  1%  was  lodged  iq  the  shorifTs  hands,  to 


be  executed  on  the  goods  of  a  debtor,  against 
whom  a  judgment  had  been  obtained.  Previously 
to  the  issuing  of  a  writ,  a  fiat  in  bankruptcy  had 
issued  against  the  debtor,  under  which  he  was 
declared  a  bankrapt,  and  assignees  were  ap- 
pointed. The  sheriff  returned  nulla  bona  ;  but, 
before  he  had  made  the  return,  the  Court  of 
Review  made  an  order  that  the  fiat  should  be 
annulled  if  the  Lord  Chancellor  should  think  fit ; 
and,  after  the  return  was  made,  the  Lord  Chan- 
cellor made  an  order  accordingly.  In  an  action 
against  the  sheriff  for  a  false  return  : — Held, 
that  the  order  of  the  Court  of  Review  had  no 
operation  until  the  Chancellor's  order.    Ih. 

Held,  secondly,  that  the  return  was  not  false, 
inasmuch  as  neither  a  supersedeas  of  a  commis- 
sion in  bankruptcy,  under  the  old  law,  nor  the 
order  of  the  Chancellor,  annuUiug  the  fiat  in 
bankruptcy,  under  1  dc  2  Will,  4,  c.  56,  had  any 
retrospective  effect.     lb. 

Held,  thirdly,  that  even  if  it  had,  the  sheriff, 
being  a  public  officer,  and  having  made  the  only 
return  he  could  make  at  the  time,  ought  to  be 
protected.    Ih, 

Hew  A4judieation — Same  Aisigneos.]^Where 
a  eommission  is  superseded,  and  another  issued, 
though  the  same  assignees  are  chosen,  they  have 
no  title  whatever  under  the  first  commission. 
BartlettY,  Tkuihin,  1  Marsh,  583  ;  6  Taunt.  259  ; 
2  Rose,  435. 

Approntioofhip  Indontnros.] — ^Where  a  fiat 
issued  against  the  master  of  an  apprentice,  but 
was  afterwards  annulled,  by  means  of  a  compo- 
sition between  the  bankrupt  and  his  creditors, 
the  indentures  of  apprenticeship  were  not  re- 
stored.   Allen  V.  Cotter,  3  Beav.  274. 

Eight  of  Bankrupt  to  impeach  Traaiaotioni.] 
— A  purchase  was  xnade  from  the  assignees  of  a 
bankrupt  in  which  their  solicitor  was  interested, 
so  as  to  invalidate  the  transaction.  Afterwards 
the  bankruptcy  was  by  arrangement  annulled, 
without  prejudice  to  any  sale  or  other  act  done 
by  the  assignees  ;  and  the  bankrupt  by  deed,  to 
which  he  and  the  assignees  alone  were  parties, 
ratified  their  acts,  relieved  them  from  all  claims 
in  respect  of  them,  and  agreed  to  execute  all 
farther  deeds  necessary  for  confirming  them. 
After  this,  the  bankrupt  filed  a  bill  against  the 
purchasers  to  impeach  the  sale  to  them.  The 
purchasers  alleged  that  the  bankrupt  had  ob- 
tained the  annulling  order  by  fraudulent  sup- 
pression : — Held,  that  by  virtue  of  the  annulling 
order  the  bankrupt  had  the  right  to  impeach  all 
sales  on  any  grounds  on  which  they  might  have 
been  impeached  if  the  bankruptcy  had  not*  been 
annulled,  and  that  the  deed  executed  by  him  did 
not  affect  this  right.  Adamt  v.  Sivorder,  2  De 
G.,  J.  &  S.  44. 

Held,  also,  that  the  annulling  order  being  in 
force,  the  court  must  treat  it  as  valid,  and  could 
not  enter  into  the  question  whether  it  was  ob« 
tained  by  fraud«    lb. 

Vesting  of  Property.  ]^A  person  in  whom  the 
estate  of  a  bankrupt  was,  on  the  annulling  of 
the  bankruptcy,  vested  under  the  Bankruptcy 
Act,  1869,  s.  81,  having  sued  for  a  debt  due  to 
the  bankrupt,  the  defendant  pleaded  a  set-off  by 
way  of  mutual  credit  at  the  time  of  the  bank- 
ruptcy, between  the  defendant  and  the  bankrupt, 
for  unliquidated  damages  provable  in  bankruptcy, 
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and  which  would  have  been  provable  against  the 
bankrnpt  had  the  piooeedings  in  bankrnptcy 
continued  against  mm : — Held,  that  the  plea 
was  good,  as  the  vesting  order  vested  the  pro- 
perty of  the  bankrupt  in  the  plaintiff,  subject 
to  the  right  to  set  off  debts  which  would  have 
been  provable  in  the  bankruptcy.  H'est  v. 
JBakw,  1  Ex.  D.  44  j  46  L,  J.,  Kx.  113  ;  34  L.  T. 
102 ;  24  W.  B.  277. 

BaTattlBf  of  Frop«rtj.]~A  bankrupt  was  re- 
fused his  certificate  on  the  ground  of  fraudulent 
concealment  of  property.  Subsequently  a  con- 
sent order  for  annulling  the  bankruptcy  was 
obtained,  in  consideration  of  a  friend  of  the 
bankrupt  paying  a  sum  to  the  creditors.  After 
this  the  assignees  discovered  that  other  property 
to  a  large  extent  had  been  concealed  by  him, 
and  they  presented  a  petition  to  discharge  the 
annulling  order,  as  having  been  obtained  by 
fraud,  and  before  this  petition  had  been  heard, 
filed  a  bill  to  restrain  nim  from  getting  in  the 
concealed  property.  The  petition  was  ultimately 
dismissed,  on  the  ground  that  the  assignees 
having,  when  they  consented  to  the  annulling 
order,  been  awaro  of  previous  fraudulent  con- 
cealment, could  not  be  neld  to  have  consented  to 
the  order  on  the  faith  of  the  bankrupt  having 
made  a  full  ^sclosure  of  his  property : — Held, 
that  the  proceedings  in  the  cause  ought  to  be 
stayed  without  costs.  EUey  ▼.  Adams,  2  De  G., 
J.  k  fi.  147  ;  10  Jur.,  N.  8.  469  ;  10  L.  T.  492. 

A  trader  having  been  adjudicated  bankrupt  on 
a  debtor  summons  issued  by  a  banking  firm,  a 
trustee  was  appointed,  who  realized  the  estate, 
and  paid  the  proceeds  into  the  bank,  in  pursu- 
ance of  a  resolution  of  creditors.  The  banking 
firm  were  afterwards  adjudicated  bankrupt,  the 
sum  paid  in  by  the  trustee  than  standing  to  his 
credit  in  their  books.  Afterwards  the  onler  ad- 
judicating the  trader  bankrupt  was  reversed  on 
appeal,  and  no  order  was  made  under  the  Bank- 
ruptcy Act,  1869,  s.  81,  as  to  his  property.  In 
an  action  by  the  trustee  in  the  bankruptcy  of  the 
banking  finn  against  the  trader  to  recover  the 
amount  of  his  debt  to  them : — Held,  that  he  was 
entitled  to  set  off  the  amount  so  paid  into  the 
bank  by  the  trustee  in  his  bankruptcy.  Bailey 
V.  Johnson,  7  L.  B.,  Ex.  263  ;  41  L.  J.,  Ex,  211 ; 
20  W.  R.  1013— Ex.  Ch.  Affirming,  6  L.  R.,  Ex. 
279 ;  40  L.  J.,  Ex.  189;  24L.T.711;  19  W.  B.1069. 

Spodal    Arrangement]  — A    judgment 

creditor  levied  execution  for  a  debt  of  over  501. 
on  the  goods  of  a  trader  a  few  days  before  the 
conunission  of  an  act  of  bankruptcy  on  which 
the  debtor  was  adjudicated  bankrupt.  After  the 
appointment  of  a  trustee  in  the  bankruptcy,  the 
creditors  passed  resolutions  under  the  Bank- 
ruptcy Act,  1869,  s.  28,  that  the  adjudication 
should  be  annulled,  and  that  they  would  accept 
a  composition  payable  by  instalments,  to  be 
secured  b^  the  covenant  of  the  bankrupt,  and 
by  an  assignment  of  all  his  personal  property  to 
the  trustee.  This  arrangement  was  approved  by 
the  court;  the  bankruptcy  was  annulled,  and 
the  debtor  executed  the  assignment  to  the 
trustee  :~Held,  that  the  effect  of  the  composi- 
tion  arrangement  having  been  approved  by  the 
court,  was  to  continue  vested  in  the  trustee  all 
the  property  which  had  preyiously  been  vested  in 
him  as  trustee  in  the  bankruptcy,  and  that  the 
execution  creditor  could  not  proceed  with  the 
execution  on  the  annulment  of  the  adjudication. 


Lennard,  Ex  parte,  Chidley,  Inre,l  Ch.  D. 
177  ;  46  L.  J.,  Bk.  49 ;  33  L.  T.  663  ;  24  W.  B. 
182— C.  A. 

Held,  also,  that  even  if  the  property  revested 
in  the  debtor  on  the  annulment  of  the  bank- 
ruptcy, it  revested  in  him  subject  to  an  equitable 
interest  in  all  the  creditors,  and  to  an  obligation 
on  his  part  to  execute  an  assignment  to  the 
trustee.    Jh, 


Second  ft.  fs.  on  a  Judgment  obtained  babre 


Bankruptcy.] — ^The  defendant  having  recovered 
judgment  against  the  plaintiff,  issued  a  writ  of 
execution,  under  which  the  sheriff  seized  the 
plaintiff's  goods.  The  plaintiff  thereupon  filed  a 
petition  for  liquidation,  and  an  injunction  was 
granted  restraining  the  defendant  ttom  proceed- 
ing further  under  the  execution  until  after  the 
date  named  for  hearing.  On  that  date  the 
plaintiff  was  adjudicated  bankrupt ;  the  sheriff 
then  withdrew  voluntarily,  and  a  trustee  was 
appointed,  who  took  possession  of  the  plaintiff's 
estate.  The  creditors  subsequently  agreed  to 
accept  a  composition  "  upon  the  debts  proved  and 
admitted  in  the  bankruptcy,"  to  annul  the  ad- 
judication, and  to  hand  back  his  property  to  the 
plaintiff.  The  court  ajQirmed  the  resolution,  and 
an  order  wss  made  accordingly.  The  defendant, 
who  was  no  party  to  the  composition,  directed 
the  sheriff  to  retake  the  goods,  and  the  sheriff 
again  seized  the  plaintiff's  effects  under  the 
same  writ  of  execution  : — ^Held,  that  by  virtue 
of  s.  81  of  the  Bankruptcy  Act,  the  prt^ieity  of 
the  bankrupt  reverted  to  him  unconditionally ; 
that  the  resolutions  being  not  binding  on  the 
defendant,  his  unexhausted  right  to  retake  the 
goods  under  the  original  writ  was  preserved  bv 
the  words  "  shall  revert  to  the  bankrupt  for  all 
his  estate  and  interest  therein ; "  and  that  the 
second  seizure  was  therefore  lawful.  Crew  v. 
Terry,  2  C.  P.  D.  403  ;  46  L.  J.,  C.  P.  787, 

6.  Action  fob  Malicious  Adjcdigatioh. 

8.,  an  attorney,  having  been  instructed  by  H. 
to  make  J.  bankrupt  obtained  a  debtor  sum- 
mons, and  served  it  on  him,  who  thereupon 
applied  to  the  registrar  of  the  county  court  to 
dismiss  the  summons.  Having  heard  both  par- 
ties, the  registrar  made  an  order  on  the  12ui  of 
April  that  he  should,  within  seven  days,  enter 
into  a  bond,  with  two  such  sufficient  sureties  as 
the  court  should  approve,  to  pay  such  sum  as 
should  be  recovered  by  H.  in  any  proceeding 
taken  for  the  recovery  of  the  debt  due  to  him 
from  the  debtor,  together  with  costs  ;  and  that 
all  proceedings  on  the  summons  should  be  stayed 
until  the  court  in  which  such  proceedings  for  the 
recovery  of  the  debt  should  be  taken  had  come 
to  a  decision  thereon.  S.  drew  up  the  order, 
which  was  the  first  of  the  kind  made  By  the 
county  court  in  pursuance  of  the  statute.  Dur- 
ing the  seven  days  a  correspondence  took  place 
as  to  the  proposed  sureties,  who  were  objected  to 
by  S.  on  behalf  of  H.,  and  no  bond  having  been 
executed  in  consequence,  a  petition  in  bank- 
ruptcy was,  by  the  express  order  of  H.,  presented 
by  S.  on  the  2l6t  of  April,  and  on  the  same  day 
a  receiver  was  appointed,  the  act  of  bankrapt4^ 
alleged  being  that  the  petitioning  creditor  had 
served  on  J.  a  debtor  summons,  and  that  he 
being  a  trader  had  for  seven  days  neglected  to 
pay  the  debt  alleged  to  be  due,  or  to  secure  or 
compound  for  the  same.    J.  objected  to  the  peti* 
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tion ;  and  after  aeveral  hearings  the  oonnty 
oourt  judge  on  the  8th  of  May  adjudged  him 
to  be  bankrapt.  This  decision  was  affirmed  by 
the  chief  jadge  in  bankruptcy,  bat  was  after- 
wards reversed  by  the  lord  justice  of  appeal,  who 
annulled  the  procecdiugs  on  the  ground  that 
tbe  order  of  the  1 2th  of  April  was  a  stay  of  pro- 
ceedings at  the  time  of  the  petition  and  adjudi- 
cation : — Held,  per  Kelly,  G.  B.,  and  Cleasby, 
B.,  that  upon  these  facts  an  action  was  main- 
tainable by  J«  against  S.  for  maliciously  and 
without  reasonable  and  probable  cause  present- 
ing the  petition  and  causing  him  to  be  adjudi- 
cated a  bankrupt.  Held,  contra,  per  Martin,  B., 
and  Bramwell,  B.,  that  such  an  action  was  not 
maintainable  by  J.  against  8.  Johnsott  y.  Emerson^ 
6  L.  B.,  Ex.  329 ;  iO  L.  J.,  £x.  201 ;  25  L.  T.  337. 


IX  ASSIGNEES  AND  TRUSTEES, 
1.  Official  Assignees, 

Vadter  6  ft  6  Viet.  e.  188,  s,  48.]— The  official 
assignee,  under  5  &  6  Vict.  c.  122,  s.  48,  was  a 
provisional  assignee  of  the  estate  and  effects  of 
the  bankrupt,  and  was  to  all  intents  and  purposes 
Bolc  assignee  until  others  were  appointed-  by  the 
creditors  to  act  with  him.  Dunn  t.  IHII^  2  Dowl. 
N.  S.  1062  ;  11  M.  &  W.  470 ;  12  L.  J.,  Ex,  316 ; 
7  Jut.  426. 

AMOonti.] — ^Where  a  retired  official  assignee 
omitted  to  close  his  accounts,  or  to  deliver  up 
his  books,  the  commissioner  having  omitted  to 
make  a  periodical  audit  of  the  accounts,  the 
court,  in  orderiug  that  the  balances  due  from 
and  to  the  official  assignee  be  paid  into  oourt, 
directed  the  retiring  salary  of  the  official  assignee 
to  be  suspended  until  the  result  of  the  inquiries 
was  known.  Johmon,  In  re^  9  L.  T.  672. 

2.  Cbeditobs'  Assignees. 

a.  Choice  and  Appointment. 

Bight  to  Vote— Public  Officer  of  Compaay.]— 
The  public  officer  of  a  company  may  vote  by 
attorney,  on  behalf  of  the  company,  at  the  choice 
of  assignees.  Ackroyd^  Ejb  parte,  1  Mont.  D.  k 
P.  555. 


Creditor  who  has  assigned  Debt.]— A 


creditor  who  has  assigned  his  debt  may  vote  in 
the  choice  of  assignees.  Harty  In  re^  1  Fonb. 
N.  B.  57. 

A  power  of  attorney  to  vote  on  the  choice  of 
assignees  is  extinct  when  once  executed.    lb. 


Bankruptcy  of  Ezoentor.— Tenant   for 

Lift.] — ^An  executor  of  a  will  was  declared  bank- 
rupt. Under  the  wUl  he  took  both  real  and 
personal  estate,  in  trust  for  the  testator's  widow, 
for  her  life,  with  remainder  to  her  infant  children. 
He  fraudulently  misapplied  the  trust  property, 
and  under  his  bankruptcy  the  widow  was 
admitted  to  prove  against  his  estate.  On  the 
choice  of  assignees,  she  applied  for  leave  to 
TOte : — Held,  that  she  was  sufficiently  interested 
to  be  entitled  to  vote.  Oadtoallader,  Ex  parte, 
Janufi,  In  re,  4  De  G.,  F.  k  J.  499  ;  31  L.  J.,  Bk. 
66  ;  6  L.  T.  485— L.  J. 

Co-Tmstces.]  —  Where   one  of   several 

tmstees  of  a  charitable  society  became  bankrupt, 


and  his  co-trustees  tendered  a  proof  for  the 
amount  due  from  him  to  the  charity,  and  on  the 
commissioner  refusing  to  admit  the  proof  with- 
out an  order  of  the  court,  an  order  was  obtained, 
and  the  debt  proved  by  the  co-trustees  in  pursuance 
thereof : — Held,  that  the  co-trustees  were  not 
creditors  entitled  to  vote  at  the  choice  of  a 
creditors*  assignee;  and  they  having  been  the 
only  persons  voting,  the  choice  was  set  aside, 
and  a  new  one  directed.  lioxoe,  Ex  parte,  1  De 
Gex,  111;  14  L.  J.,  Bk.  17. 

Petition  to  set  aside — Creditor  whose  Proof 
adjourned.] — A  creditor  whose  proof  has  been 
neither  admitted  nor  rejected,  but  only  adjourned, 
cannot  be  heard  on  his  petition  to  set  aside  the 
choice  of  assignees.  Morse,  Ex  parte,  1  De  Qex, 
478  ;  16  L.  J.,  Bk.  9 ;  11  Jur.  482. 

Gronndf'  for  Setting  aside.] —Where  the 
amount  of  a  creditor's  debt,  which  would  have 
turned  the  choice  of  assignees,  was  not  disputed 
on  his  a]Splication  to  prove  it^  but  the  proof  was 
opposed  by  the  solicitor  who  issued  tne  fiat  on 
an  invalid  objection,  which  induced  the  com- 
missioners to  reject  the  proof,  and  they  refused 
to  adjourn  the  choice  for  a  reasonable  time  to 
enable  the  creditor  to  produce  an  unnecessary 
document,  the  production  of  which  was  insisted 
upon  by  the  commissioners,  and  the  whole 
prooeeding  appeared  to  be  a  stratagem  of  the 
solicitor  to  hurry  on  the  choice  of  assignees,  and 
prevent  the  creditor  from  voting  in  such  choice, 
a  new  choice  was  directed.  Spiller,  Ex  parte, 
2  Mont.,  D.  &  D.  43  ;  5  Jur.  659. 

Where  the  solicitor  of  a  trader,  declared  bank- 
rupt on  his  own  petition,  held  powers  of  attorney 
from  friendly  creditors  to  vote  at  the  choice  of 
assignees,  and  opposed,  on  insufficient  grounds, 
a  proof  which  would  have  turned  the  choice,  and 
carried  it  by  his  powers  of  attorney,  another 
proof  having  been  also  omitted  to  be  placed  on 
the  proceedings  : — Held,  a  proper  case  for  setting 
aside  the  choice,  although  the  proceedings  had 
advanced  nearly  as  far  as  a  declaration  of  divi- 
dend.    Carter,  Ex  parte,  3  De  G.  &  J.  116. 

Where  the  commissioners,  at  the  election  of 
assignees,  rejected  votes  which  would  have 
turned  the  choice,  on  the  ground  that  the  credi- 
tors tendering  them  had  an  adverse  interest  to 
the  general  body  of  creditors,  the  oourt  set  aside 
the  choice  which  had  been  ratified  by  the  com- 
missioners, and  without  directing  a  new  one, 
declared  the  assignees  elected  by  the  majority 
duly  chosen.  Stallard,  Ex  parte,  2  Mont.,  D.  & 
D.  469;  6  Jur.  112. 

A.  B.  and  C.  were  chosen  assignees.  B.  had 
been  represented  at  the  meeting  by  a  gentleman 
to  whom  he  had  given  a  power  of  attorney  to 
vote,  but  words  in  the  printed  form  empowering 
the  attorney  to  accept  the  office  of  assignee  on 
behalf  of  B.  were  struck  out :— Held,  that  this 
rendered  the  choice  of  all  three  invalid,  and  the 
appointment  and  confirmation  were  vacated. 
Boddington,  In  re,  6  L.  T.  207— L.  J. 

Purchasing  Debt  to  obtain  Appointment] — 

It  is  an  abuse  of  the  bankruptcy  law  to.  purchase 
a  debt  due  by  a  bankrupt  in  order  to  procure 
the  appointment  of  a  trustee  favourable  to  the 
bankrupt,  or  to  a  creditor,  or  a  particular  class 
of  creditors.  Harper,  Ex  parte,  PooUy,  In  re, 
20  Ch.  D.  685  ;  51  L.  J.,  Ch.  810 ;  47  L,  T.  177  ; 
30  W.  R.  650— C.  A. 
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Proof  of  Appointiiioiit  ] — In  order  to  prove  his 
title  as  creditors*  assignee,  the  plaintin  put  in 
evidence  a  certificate  dated  before  action,  cer* 
tifying  his  proper  appointment  before  action, 
signed  by  the  registrar  and  commissioner,  and 
sealed  with  the  seal  of  the  Court  of  Bankruptcy : 
— Held,  that  the  certificate  so  sealed  was  con- 
clusive, and  that  the  defendant  could  not  go  into 
evidence  to  shew  that  there  was  no  signature  by 
the  commissioner  or  his  deputy  till  after  action 
brought.  Kelly  v.  Morray,  1  L.  R,  C.  P.  667  ; 
35  L.  J.,  C.  P.  287  ;  12  Jur.,  N.  S.  769  j  U  L.  T. 
624  ;  1  H.  &  R.  684. 

Batifieation  by  Conuniisioners.] — ^It  is  a  good 
practice  not  to  ratify  the  choice  of  assignees, 
unless  the  persons  chosen  are  present,  and  accept 
the  trust.  Heath,  Exjfarte,  4  Deac.  294  ;  Mont. 
&  Chit,  667. 

Where  the  creditors  choose  three  assignees,  and 
the  commissioners  reject  one,  there  must  be  a 
new  choice.  WiUon,  Exparte^  1  Mont.,  D.  k  D. 
234. 

Appointment  of  now   Tnutooi.] — ^When  the 

Eroceedings  in  a  bankruptcy  have  been  suspended 
y  a  resolution  of  the  creditors,  passed  under  the 
Bankruptcy  Act,  1861,  s.  110,  and  the  trustee 
appointed  by  the  creditors  to  wind  up  the  estate 
and  effects  of  the  bankrupt  has  died,  the  Court  of 
Chancery  has  jurisdiction,  under  the  Trustee 
Acts,  to  appoint  new  trustees.  Raphael^  In  re, 
9  L.  B.,  Eq.  233 ;  39  L.  J.,  Ch.  200 ;  18  W.  R.  247. 


On  Lnnaoy.] — ^When  one  of  the  trustees 


of  a  creditors*  deed  registered  under  the  Bank- 
ruptcy Act,  1861,  has  become  of  unsound  mind, 
the  lords  justices  sitting  in  lunacy  have  juris- 
diction under  the  Trustee  Acts  to  appoint  a  new 
trustee.  BoniHhorpe,  In  re,  Tlionmm^  In  re^  10 
L.  R.,  Ch.  55  ;  44  L.  J.,  Bk.  636  ;  31  L.  T.  369; 
23  W.  R.  100. 

\>,  Bemoval. 

Biioretion  of  €k>mniis8ioner — Interferonee  by 
Court.] — The  removal  of  assignees  is  a  matter 
within  the  discretion  of  the  commissioner,  with 
which  the  appellate  court  will  not  interfere 
merely  because  it  doubts  whether  it  would  have 
acted  as  the  commissioner  has  done.  BateSj  Ex 
parte,  1  De  G.,  Mac.  k  G.  452 ;  21  L.  J.,  Bk. 
20  ;  16  Jur.  459. 

Where  the  commissioner  gave  the  assignees 
time  to  consider  whether  they  would  remove 
solicitors  whom  they  had  appointed,  and  who 
were  related  to  the  bankrupt,  or  would  them- 
selves retire,  and  the  assignees  declined  to  do 
either,  and  the  commissioner  removed  the  as- 
signees, the  court  dismissed,  with  costs,  an  appeal 
from  the  commissioner  s  decision.    lb, 

A  trustee  in  bankruptcy  can  be  removed  by 
the  court  from  his  ofiicc  under  sect.  83,  sub-s. 
4,  of  the  Bankruptcy  Act,  1869,  only  upon  good 
cause  shewn,  not  at  the  mere  discretion  of  the 
r^istrar.  But,  in  making  an  order  for  the  re- 
moval of  a  trustee  for  good  cause,  the  registrar  is 
exercising  a  judicial  discretion,  and  if  he  has  ex- 
ercised his  ducretion  according  to  law,  the  Court 
of  Appeal  will  not  disturb  his  order.  Sheard, 
ExparU,  Pooley,  In  re  (No.  1),  16  Ch,  D.  107  ; 
44  L.  T,  269— C.  A. 

Oronndfl  for  BomoTal— Hon-eompUaneo  with 


Btatnte.^Where  an  order  appointing  a  crodi- 
tors'  assignee  had  been  made  by  the  creditor  on 
an  ex  parte  application,  such  assignee  being  the 
clerk  to  the  solicitor  who  was  one  of  the  prin- 
cipal creditors,  the  court,  on  the  ground  that 
24  &  25  Vict.  c.  134,  s.  53,  had  not  been  com- 
plied with,  ordered  his  removal.  SmaU,  Ex 
parte,  7  L.  T.  376  ;  11  W.  R.  47— L.  J. 

Doolining  to  Aet.] — ^When  a  creditor's 

assignee  appointed  at  a  first  meeting  declines  to 
act,  the  court  will  forthwith  remove  him,  reserr- 
ing  the  question  of  the  payment  of  the  oosts  oc- 
casioned by  such  removaJ.  Saph,  In  re,  13 
W.  R.  352. 

Omission   to   render  Acoonnts.]  —  The 

omission  of  a  creditor's  assignee  to  render  ac- 
counts w^ithin  the  time  prescribed  by  24  k  25 
Vict.  c.  134,  s.  129,  and  to  attend  two  meetings 
appointed  for  the  examination  of  the  bankrupt, 
are  sufficient  grounds  for  his  removal  from  the 
assigneeship.  MawUng*,  Ex  parte,  9  Jur.,  N.  S. 
1183 ;  9  L.  T.  275  ;  12  W.  R.  3. 

A  creditor's  assignee  was  ordered  to  pay  the 
costs  of  one  of  the  adjournments  occasioned  by 
his  absence.    lb, 

Fraud.] — ^Where  an  assignee  connived  at 

the  insertion  of  a  fictitious  debt  in  a  bankrupt's 
balance-sheet,  attended  with  other  circumstanoa 
of  fraud,  he  was  ordered  to  be  removed  and  to 
pay  the  costs  of  the  petition,  and  of  his  removal, 
together  with  the  costs  of  a  new  choice.  Perryer, 
Ex  parte,  1  Mont.,  D.  k  D.  276. 

Selling  hif  Debt]— Where  an  assignee 

has  sold  his  debt  to  a  creditor  who  was  ad- 
verse to  the  fiat,  he  was  removed,  and  a  new 
one  chosen  in  his  room,  and  he  was  restrained 
from  voting  in  the  choice  of  the  new  assignee. 
Stagg,  Ex  parte,  2  Mont.,  D.  k  D.  186. 

Beooming   Bankrupt.] — If  an  assignee 

becomes  bankrupt,  the  commissioners  may  duect 
his  removal,  and  a  new  choice,  Eomor,  Ex 
parte,  1  Mont.,  D.  k  D.  194. 

Where  a  trustee  having,  either  solely  or 
jointly  with  others,  control  over  the  trust  pro- 
perty has  recently  become  bankrupt,  and  it  is 
not  shewn  that  he  has  since  become  possessed  of 
means,  the  court  will,  as  a  general  rule,  order 
his  removal  on  the  petition  of  the  cestui  que 
trust,  under  s.  117  of  the  Bankruptcy  Act,  1869. 
Adavut'  Tru^t,  In  re,  12  Ch.  D.  634;  48 
L.  J.,  Ch.  613  ;  41  L.  T.  607  ;  28  W.  R.  163w 

Proof  improperly  rejeotod.] — It  is  the 

settled  practice  of  the  Court  of  Bankruptcy  not 
to  vacate  the  appointment  of  a  trustee  merely 
because  a  proof  has  been  improperly  rejected. 
In  order  to  induce  the  court  to  vacate  the  ap- 
pointment, special  circumstances — such  as  that 
the  rejection  of  the  proof  has  been  procmed  by 
fraud — must  be  shewn.  At  any  rate  an  appUcsr 
tion  for  such  an  order  must  be  made  very 
promptly  after  the  rejection  of  the  proof. 
Kimber,  Ex  parte,  ThHft,  In  re,  11  Ch.  D.  889 
— C.  A. 


Xanaging  Clerk  of  Furchater  of  SsUto.] 


— Where  the  sole  assignee  was  the  managing  deik 
of  a  solicitor,  who  had  bought  an  estate  of  the 
bankrupt,  and  bad  n(^lect^  to  complete  U)^ 
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parchase,  the  court  oidcied  him  to  be  remoyed, 
and  that  there  should  be  a  new  choice.  Agh' 
more,  Er  parte,  3  Mont.,  D.  &  D.  461. 

BaquMt  of  Aisignoe.] — ^An  assignee  may 

be  removed  at  his  own  request,  in  order  that  he 
maj  bid  at  a  sale  of  part  of  the  bankrupt  s 
estate.    Ferie4,  Ex  parte,  3  Mont.,  D.  &  D.  385. 

Petitioii  by  Bankrupt — Oollosion.] — On 

a  petition  by  a  bankrupt  for  the  removal  of  one 
of  two  assignees,  where  it  appeared  that  he  was 
a  mere  instrument  in  the  hands  of  the  other  as- 
signee, and  that  the  petition  was  got  up  be- 
tween them  in  collusion,  and  out  of  a  spirit  of 
hostile  opposition  to  the  assignee  against  whom 
it  was  presented,  the  petition  was  dismissed. 
Oaket,  Ex  parte,  2  Mont.,  D.  &  D.  60 ;  5  Jur. 
612. 


c.  Powers  and  Liabilities, 
i.  Generally. 

Csanot  delegate  Authority.]— Assignees  can- 
not delegate  their  general  authority.  Dovglas 
▼.  Br&wn,  1  Mont.  93. 

But  One  ean  give  good  I>iicharge.]^Where 
there  are  more  assignees  than  one,  one  of  them 
inay  receive  money  belonging  to  the  estate,  and 
give  a  good  discluage  for  it.  Smith  v.  Jamesons, 
1  Esp.  114. 

Unless  others  Dissent.] — But  it  is  other- 

'wise  where  the  express  dissent  of  the  other 
assignee  appears.  Brittoto  v.  Eastman,  1  Esp. 
174;  Peakc,223. 

Where  one  Ahseonded — ^Xoney  in  Joint  Names.] 
— Money  deposited  in  the  bank  in  the  name  oi 
three  assignees,  ordered  to  be  paid  to  the  cheques 
of  two,  the  third  having  absconded.  Hunter, 
Bx  parte,  2  Bose,  363  ;  1  Mer.  408. 

Death  of  One.] — Where  part  of  a  bankrupt's 
estate  was  paid  into  the  bank  in  the  names  of 
five  assignees ;  and  one  of  them  having  died,  and 
another  gone  abroad,  the  remaining  assignees  ap- 
plied to  the  bank  for  the  money,  for  the  purpose 
of  a  dividend,  but  the  bank  refused  to  pay  it 
without  proof  of  the  other  two  assignees  being 
dead  :  the  court  made  an  order  on  the  bank  to 
pay  the  money  to  the  three  remaining  assignees. 
Collins,  Ex  parte,  2  Cox,  427. 

Aeting  Assignee  —  Liability  of  Others.]  — 
If  four  persons  arc  chosen  assignees,  and,  at 
the  choice,  it  is  verbally  agreed  that  one  shall 
act,  and  notice  is  given  to  the  banker  to  pay  the 
drafts  of  the  one.  and  a  dividend  is  dcclarod,  and 
notice  is  given  to  the  creditors  "  that  they  may 
receive  the  dividend  upon  application  to  the  as- 
signees," and  the  acting  assignee  pays  the  divi- 
dends by  cheques,  which  are  dishonoured,  he 
having  overdrawn  the  account  and  absconded, 
the  other  three  assignees  are  liable.  Booth,  Ex 
parte,  1  Mont.  248. 

Power  to  purchase  Property  of  Debtor  to 
tihe  Bankrupt.]  ~  The  trustee  of  an  estate  in 
bankruptcy  bad  a  large  claim  against  an  in- 
solvent  estate.  Before  the  claim  was  admitted 
he  joined  in  the  purchase  of  assets  of  the  latter 


estate  : — ^Held,  that  the  sale  could  not  be  set 
aside.  Bosicell  v.  Coalts,  23  Ch.  D.  302 ;  52  L. 
J.,  Ch.  465  J  48  L.  T.  929 ;  31  W.  R.  540. 

Of  Joint  and  Separate  Estates  of  Partners.] 
— On  the  appointment  of  a  trustee  of  the  joint 
estate  of  two  debtors,  the  separate  estate  of  each 
also  vests  by  law  in  such  trustee,  and  resolutions 
of  the  separate  creditors  appointing  a  trustee  and 
assigning  the  separate  estate  to  him  are  invalid. 
Philps,  Ex  parte,  Moore,  In  re,  19  L.  R.,  Eq. 
266  ;  44  L.  J.,  Bk.  40  ;  31  L.  T.  734  ;  23  W.  R. 
230. 

The  trustee  of  the  joint  estate  has  a  right  to  be 
heard  on  all  matters  connected  with  the  separate 
estate.    lb. 

The  proceedings  having  been  transferred  to 
the  London  court,  no  further  proceedings,  either 
as  to  the  joint  or  separate  estate,  ought  to  have 
been  taken  in  the  local  court.    Ih, 

Upon  a  liquidation  petition  by  two  partners, 
two  persons  were  by  three  several  resolutions  ap- 
pointed trustees  of  the  joint  estate  and  of  the 
two  separate  estates  respectively.  One  of  the 
trustees  resigned,  whereupon  the  continuing 
trustee  was,  by  a  resolution  of  the  joint  creditors, 
appointed  "  sole  trustee  of  the  property  of  the 
debtors ;  ^  but  no  resolution  was  passed  appoint- 
ing any  one  to  be  trustee  of  either  of  the  separate 
estates : — Held,  that  the  continuing  trustee  was 
able  to  convey  real  property,  part  of  one  of  the 
separate  estates,  to  a  purchaser,  for  all  the  in- 
terest of  the  debtor  at  the  commencement  of  the 
liquidation.  Waddell,  In  re,  2  Ch.  D.  172  ;  46 
L.  J.,  Ch.  647  ;  34  L.  T.  237. 

User  of  Name.] — ^A  trustee  in  bankruptcy  can- 
not be  compelled  to  allow,  and  ought  not  to 
allow,  the  use  of  his  name  to  impeach  a  dealing 
with  property  as  a  fraudulent  preference,  for  the 
benefit  not  of  the  creditors  generally  but  of  a 
particular  creditor  holding  a  security  on  the  pro- 
perty dealt  with.  Cooper,  Ex  parte,  Zucco,  In 
re,  10  L.  R.,  Ch.  610 ;  44  L.  J.,  Bk.  121  ;  83  L.  T. 
3  ;  23  W.  R.  782. 

Contempt,  Committal  for— Terms  upon  whieh 
Belease  from  Custody  granted.] — ^A  trustee  in  a 
liquidation  who  has  been  committed  to  prison  for 
non-compliance  with  an  order  directing  him  to 
pay  a  sum  of  money,  part  of  the  debtor's  pro- 
perty, received  by  him  in  his  character  of 
trustee,  into  court,  was  ordered  to  be  released 
upon  his  undertaking  to  pay  the  amount  due  by 
quarterly  instalments.  Iledger,  Ex  parte,  Eran  i. 
In  re,  42  L.  T.  192. 

ii.  Power  to  Lease  Bankrupt's  Property, 

The  court  cannot  sanction  the  renewal  of  a 
lease  by  assignees,  for  the  purpose  of  carrying  on 
the  bankrupt's  business,  if  any  creditors  object 
to  that  arrangement,  notwithstanding  it  may 
have  been  determined  upon  by  a  majority  of 
creditors  present  at  a  meeting  duly  convened  for 
that  purpose.  Miller,  Ex  parte,  1  Mont.,  D.  &  D. 
39. 

iii.  Potoer  to  Sell  Banhrvpfs  Property, 

An  order  for  sale  of  such  part  of  a  bankrupt's 
property  as  is  likely  to  depreciate  in  value  may 
properly  be  made  before  the  choice  of  a  trade 
assignee  ;  but  where  no  reason  exists  for  an  im« 
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mediate  sale,  the  creditors'  assignee  is  the  proper 
person  to  have  the  management ;  all  the  estate 
of  the  bankrupt  vests  in  him  upon  his  appoint- 
ment   Stowers,  In  re,  12  W.  R.  534. 

Official  Assignee  need  not  Ck>noiir.]~A  bon& 
fide  sale  of  a  bankrupt's  property  by  the  credi- 
tors* assignee  alone,  without  the  concurrence  of 
the  official  assignee,  is  valid.  Wardj  In  re^  26 
Beav.  207 ;  28  L.  J.,  Ch.  175  :  5  Jur.,  N.  8. 164  ; 
32  L.  T.  189. 

Charges  of  Agent  employed  to  Sell.]'A  scale 
of  charges  of  an  agent,  employed  by  assignees 
to'sell  a  bankrupt's  stock  by  tender,  is  properly 
settled  by  the  rule  adopted  by  the  Court  of 
Bankruptcy  at  an  intermediate  rate  between 
that  applicable  to  a  sale  by  auction  and  that 
applicable  to  a  sale  by  valuation.  Huntf  Ex 
parte,  6  De  G.,  Mac.  &  G.  387. 

It  is  not  incumbent  on  the  appellate  court  to 
decide  such  a  question,  although  both  parties 
submit  to  its  jurisdiction.    lb. 

Bale  to  Debtor.] — To  an  action  for  goods  sold, 
the  defendant  pleaded  that  since  the  cause  of 
action  arose,  and  before  action,  the  estate  of  the 
plaintiff  went  into  liquidation  under  the  Bank- 
ruptcy Act,  1869,  32  &  33  Vict.  c.  71,  and  B.  was 
duly  appointed  trustee.  The  plaintiff  replied 
that  the  trustee  for  good  and  valuable  considera- 
tion sold,  assigned,  and  transferred  to  him  all 
the  estate  vested  in  him  as  trustee  under  the 
liquidation  : — Held,  that  the  sale  was  warranted 
by  s.  26,  sub-s.  3,  and  the  plaintiff  entitled  to 
sue  in  his  own  name ;  and  that  the  replication 
was  no  departure  from  the  declaration.  KUnon 
V.  Hardwi4ike,  7  L.  R.,  C.  P.  473  ;  26  L.  T.  846. 

The  creditors  of  a  liquidating  debtor  passed  a 
resolution  agreeing  to  the  liquidation,  appointing 
a  trustee,  and  directing  the  trustee  to  resell  to 
the  debtor  all  the  estate,  other  than  a  certain 
debt,  in  consideration  of  the  debtor's  promissory 
notes  for  7s,  Gd.  in  the  pound,  payable  by  three 
equal  instalments,  and  such  a  sum  as  would  pay 
the  costs  of  the  liquidation.  The  resolution  was 
subsequently  confirmed  and  registered  : — Held, 
that  the  clause  authorising  the  trustee  to  resell 
the  estate  to  the  debtor  was  ultra  vires  and  void, 
and  must  be  rejected,  but  that  the  rest  of  the 
resolutions  was  not  thereby  render^  invalid, 
and  that  the  liquidation  must  proceed  in  the 
ordinary  course.  Dvgddle,  Ex  partOy  36  L.  T. 
824  ;  26  W.  R.  468. 

Sale  by  Trastee  to  his  Partner  biTalid.]— -A 
trustee  in  bankruptcy  cannot  sell  to  his  partner, 
even  by  auction,  the  bankrupt's  property. 
Moore^  Ex  parte,  Moore,  In  re,  45  L.  T.  658  ;  30 
W.  R.  123. 

Trastee  hM  a  Biseretion  as  to  Time  of  Sale.]— 
Subject  to  resolutions  of  the  Creditors,  a  trustee 
in  bankruptcy  has  a  discretion  as  to  when  and 
how  he  will  sell  a  contingent  reversionary  in- 
terest of  the  bankrupt,  and  the  court  will  not 
interfere  with  the  discretion,  at  the  instance  of  a 
creditor,  unless  it  is  shewn  that  the  trustee  is 
acting  so  very  absurdly  that  no  reasonable  man 
would  thus  act.  Lloyd,  Ex  parte,  Peters,  In  re, 
47  L.  T.  64— C.  A. 

Assignment  of  Onerous  Property  to  Pauper.] 
— Although  a  trustee  in  bankruptcy,  who  has 


taken  actual  possession  of  leasehold  property  of 
the  bankrupt,  receives  notice  from  the  landlord 
to  disclaim  the  lease  under  the  Bankruptey  Act, 
1869  (32  &  33  Vict.  c.  71),  but  does  not  disclaim, 
he  may  nevertheless  relieve  himself  of  liability 
to  the  landlord  by  assigning  the  lease,  even  with- 
out having  previously  offered  to  surrender  it,  and 
the  mere  &ct  that  the  trustee  knows  the  assignee 
to  be  a  pauper  will  not  invalidate  such  assign- 
ment. Ilopkinson  v.  Lotering,  11  Q.  B.  D.  9i2  ; 
52  L.  J.,  Q.  B.  391  ;  47  J.  P.  519. 

Kight  of  Action — ^Action  oommenoed  by  Trus- 
tee in  Bankruptcy— Bight  of  Assignee  of  Trus- 
tee's Interest  «to  proceed  with  the  Aotion — 
Champerty.] — The  trustee  in  bankruptey  of  a 
man  who  had  conveyed  away  some  real  property 
absolutely,  commenced  an  action  against  the 
grantee  to  have  it  declared  that  the  conveyance 
was  a  mortgage,  and  that  the  deed  ought  to  stand 
as  a  security  only  for  the  money  advanced.  The 
action  had  proceeded  no  further  than  the  issue 
of  the  writ,  when  the  tznstee  sold  and  assigned 
the  subject-matter  of  the  action  to  a  purchaser 
for  value: — ^Held,  that  the  assignee  from  the 
trustee  in  bankruptcy  was  entitled  to  continue 
the  action.  Whether  such  a  right  could  not 
have  been  assigned  by  the  grantor  himself, 
quaere.  Seear  v.  Lawson,  15  Ch.  D.  426  ;  49 
L.  J.,  Bk.  69  ;  42  L.  T.  893  :  28  W.  R.  929— C.  A. 
Affirming,  42  L.  T.  806  ;  28  W.  R.  763. 

iv.  Power  to  Sell  Book  Debts  and  Goodwill 

of  Business, 

Under  24  ft  26  Yiot.  o.  134,  s.  187. ;{— Book 

debts,  within  the  meaning  of  this  section,  are 
such  debts  accruing  in  the  ordinary  course  of  a 
man's  trade  as  are  usually  entered  in  the  trade 
books.     Shipley  v.  Marshall,  14  C.  B.,  N.  S.  666 ; 

32  L.  J.,  C.  P.  258  ;  9  Jur.,  N.  S.  1060  ;  8  L.  T, 
430. 

A.,  a  saddler,  and  proprietor  of  newspapers, 
sold  the  copyright  in  one  newspaper  to  B.,  who 
was  to  pay  for  it  by  instalments.  A.  became 
bankrupt ;  the  assignees  sold  to  A.  himself  the 
balance  of  the  debt  due  to  him  from  B.,  as  a 
book  debt : — Held,  that  the  transaction  created 
a  book  debt,  being  such  a  debt  as  would,  in  the 
ordinary  course  of  trade,  be  entered  in  a  trader's 
books,  though  such  an  entry  is  not  necessary  to 
constitute  a  book  debt.    lb. 

Bill  of  Exchange  not  a  Book  Debt.| — Book 
debts  arc  debts  entered  in  books  dunng  the 
course  of  business,  and  where  a  bankrupt  car- 
ried on  the  business  of  a  grocer,  a  bill  of  exchange 
is  not  a  book  debt,  and  so  does  not  pass  under  a 
sale  by  the  court  of  his  book  debts.  MeEvcy  v. 
Bent,  11  W.  R.  314. 

Books  of  Solicitor.]— The  above  section  does 
not  authorize  the  sale  of  the  books  of  a  solicitor 
who  has  become  bankrupt.    Roberts,  Ex-parte, 

33  L.  J.,  Bk.  8  ;  10  Jur.,  N.  S.  28  ;  9  L.  T.  469  ; 
12  W.  R.  183. 

One  Partner  Bankrapt— Book  Bebts  of  Part- 
nership.]—The  Bankruptcy  Act,  1861,  s.  137, 
which  makes  it  necessary  that  an  assignee  should 
have  the  sanction  of  the  Court  of  Bankruptcy 
to  justify  him  in  selling  by  private  contract  all 
or  any  of  the  book  debts  due  or  growing  due  to 
the  bankrupt,  and  the  books  relating  thereto  and 
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the  goodwill  of  his  trade  or  business,  relates  to 
the  sale  of  book  debts,  fcc.,  belonging  to  the 
foankrapt  only,  and  not  to  the  book  debts,  &c.,  of 
a  dissolved  partnership,  of  which  only  one  part- 
ner is  bankrupt,  sach  book  debts,  &c.,  not  being 
assets  distributable  or  saleable  in  the  bankruptcy. 
Motion,  In  re,  Jfaule  v.  DavU,  9  L.  R.,  Gh.  192  ; 

43  L.  J.,  Bk.  69  ;  29  L.  T.  757  ;  22  W.  R.  226, 

T.  Power  to  Appeal  againgt  DireetioTU  qf 

Creditors, 

The  creditoTB  of  a  bankrupt  trader  have  no 
power  to  authorize  the  trustee  to  carry  on  the 
business  of  the  bankrupt,  except  so  far  as  may 
be  necessary  for  the  beneficial  winding-up  of  the 
business.  So  that  if  the  majority  of  the  credi- 
tors pass  a  resolution  authorizing  the  trustee  to 
carry  on  the  business  for  any  other  purpose, 
such  as  the  hope  of  making  a  profit  thereby,  the 
resolution  is  not  binding  upon  the  non-assenting 
minority,  and  the  court  ought  to  interfere  and 
to  declare  it  inyalid.  Emmanuel,  Ex  parte, 
Batey,  In  re,  17  Ch.  D.  36  ;  50  L.  J.,  Ch.  305  ; 

44  L.  T.  832  ;  29  W.  R.  526—0.  A. 

Under  s.  20  of  the  Bankruptcy  Act,  1869,  a 
trustee  in  bankruptcy  is  entitled  to  apply  to  the 
court  for  directions  in  relation  to  any  particular 
matter  arising  under  the  bankruptcy,  as  to  which 
the  creditors  have  already,  by  resolution  at  a 
general  meeting,  given  him  directions,  and  the 
court  has  power  for  just  cause  shewn  to  direct 
the  trustee  to  disregard  the  directions  of  the 
creditors  and  to  act  contrary  to  them.  In  such 
a  case  the  court  ought  not  to  order  the  resolution 
to  be  vacat^  or  to  declare  it  void,  but  simply  to 
direct  the  trustee  to  disregard  it.  Even  though 
there  be  no  fraud  in  the  passing  of  a  resolution 
giving  the  trustee  directions  as  to  the  adminis- 
tration of  the  estate,  yet,  if  the  majority  of  the 
creditors  have  voted,  not  simply  with  the  view 
of  administering  the  estate  in  the  best  way  for 
tiie  benefit  of  all  the  creditors,  but  with  the 
view  of  favouring  the  debtor  or  persons  whom 
he  is  alleged  to  luive  fraudulently  preferred,  the 
court  ought  to  direct  the  trustee  to  disregard  the 
resolution.  Sect.  20  is  to  be  construed  with 
reference  to  s.  14.  Coelu,  Ex  parte,  Poole,  In 
re,  21  Ch.  D.  397 ;  52  L.  J.,  Ch.  63 ;  47  L.  T. 
496  ;  31  W.  R.  106—0.  A. 


vi.  Potoer  to  Contiwue  or  ConipromUe  Actions, 

Continiiiiig  Actions.] — ^Where  the  trustee  of  a 
liquidating  debtor  elects,  under  the  0.  L.  P.  Act, 
1852,  s.  142,  not  to  continue  a  pending  action 
commenced  by  the  debtor,  such  election  is  not  a 
bar  to  a  subo^uent  action  by  the  trustee  in  his 
representative  capacity  founded  on  the  same 
cause  of  action.  Bennett  v.  Oamgee,  2  Bz.  D. 
11 ;  46  L.  J.,  Ex.  33  ;  36  L.  T.  764 ;  25  W.  R.  81. 
Affirmed  on  appeal,  46  L.  J.,  Ex.  204 ;  36  L.  T. 
48;  25  W.  B.  293— 0.  A. 

When  a  sole  plaintiff  becomes  bankrupt  the 
action  does  not  abate,  and  the  trustee  m  the 
bankruptcy  can  obtain  an  order  of  course  to 
carry  on  lie  same.  Jaekson  v.  North,  Eastern 
Railimy  Company,  5  Ch.  D.  844 ;  46  L.  J.,  Oh. 
723 ;  36  L.  T.  779 ;  25  W.  R.  518— C.  A. 

InterplMder— JoiAder  of  Trustee  in  Bank- 
niptoj.] — If,  after  an  interpleader  issue  has  been 
settled,  the  execution  debtor  files  a  petition  for 
liquidation,  and  the  trustee  under  the  liquidation 


claims  the  goods  in  respect  of  which  the  issue 
has  been  directed,  the  trustee  will,  upon  his 
application,  be  added  as  a  claimant  in  the  trial 
of  the  issue.  Bird  v.  Mathews,  46  L,  T.  512— 
O.A. 

€k>mpro]iiisi]ig  Aotions.] — ^A  trustee  in  bank- 
ruptcy having  in  respect  of  his  title  to  the  bank- 
rupt's property  a  right  to  sue  in  his  own  name, 
and  also  in  his  official  name  under  s.  83,  sub-s.  7 
of  the  Bankruptcy  Act,  1869,  has  all  the  rights 
of  an  ordinary  litigant,  including  the  right  to 
compromise  any  action  instituted  by  him,  and  he 
may  consent  to  tBike  less  than  was  originally 
claimed.  The  27th  section  of  the  Bankruptcy 
Act,  1869,  which  gives  a  trustee  general  power 
to  make  compromises  with  the  sanction  of  the 
committee  of  inspection,  does  not  affect  his  right 
to  compromise  actions  instituted  by  him  as 
trustee.  Leeming  v.  Murray  (Lady),  13  Ch.  J>, 
123 ;  48  L.  J.,  Ch.  737 ;  28  W.  R.  338. 

See  fuHher,  post,  XXVI.,  ACTIONS  BY  AND 

AGAINST  Assignees  and  Xbusteb& 

vii.  Power  to  Appoint  a  Solicitor, 

Consent  of  Committee  of  laipootion.] — The 
consent  of  the  committee  of  inspection,  required 
b^  the  29th  section  of  the  Bankruptcy  Act  to  be 
given  to  the  appointment  of  a  solicitor  by  the 
trustee,  may  be  given  by  the  uupectors  sepa- 
rately, and  a  meeting  is  not  required  for  that 
purpose.  White,  Ex  parte,  Gearing,  In  re,  29 
W,  R.  632. 


viii.  Power  to  Continue  or  Disclaim  Contracts, 

Continning  Contraets.]— Trustees  being  re- 
quired to  decide  whether  they  would  disclaim 
contracts  to  repair  railway  waggons  for  a  term, 
did  not  disclaim,  but  continued  to  perform  the 
contracts  for  two  years,  and  then  oiscontinued 
to  do  so:— Held,  that  the  contractees  had  no 
personal  remedy  against  the  trustees,  and  no 
right  to  payment  in  full  of  damages  for  the 
breach  out  of  the  estate,  but  merely  a  right  to 
prove  for  the  amount  of  such  damages.  Davis, 
Ex  parte,  Sneeznm,  In  re,  3  Ch.  D.  463 ;  45  L.  J., 
Bk,  137 ;  35  L.  T.  389 ;  26  W.  R.  49—0.  A. 

Snforoing  Contraets  against]— Specific  per- 
formance of  a  liquidating  debtors  contract  will 
not  be  decreed  against  his  trustee  without  the 
latter's  consent.  Holloway  v.  York,  25  W.  R. 
627. 

Difolaiming  Leases  and  Contraets.]— iSSE^i^o^^, 

X.,  PBOPEBTT  of  BANKBT7FT  0»  LIQUIDATING 

Dbbtob. 

fac.  Power  to  Purchase  Creditor's  Debt, 

A  purchase  by  an  assignee,  for  the  benefit  of 
the  bankrupt's  estate,  of  the  interest  of  a  creditor 
therein,  was  set  aside  at  the  instance  of  the  cre- 
ditor, where  the  assignee  did  not  shew  that  he 
had  given  the  creditor  full  information  as  to  the 
state  of  the  assets,  and  the  periods  at  which  the 
dividends  would  be  likely  to  bej)aid,  Pooley  v. 
Ouilter,  2  De  G.  &  J,  327 ;  27  L.  J.,  Ch.  374 ;  4 
Jur.,  K.  S.  345. 
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X.  Liability  an  Keeping  Property  in  Hand, 

Under  84  ft  25  Viet.  o.  184,  s.  176.]— The  as- 
Rignec  of  a  bankrupt,  having  taken  possession  of 
his  estate,  worked  ap  some  of  the  raw  material, 
and  then  purchased  it,  by  debiting  himself  with 
the  market  value : — Held,  that  as  the  assignee  he 
had  no  power  to  contract  with  himself,  and  was, 
therefore,  chargeable  with  the  payment  of  20Z. 
per  cent.,  provided  by  this  section,  from  the  time 
the  sale  was  made.  Ridgway^  Ex  parte ^  11  Jar., 
N.  S.  97;  11L.T.  467. 

Under  88  ft  88  Viot.  e.  71.]— The  Bankruptcy 
Act,  1869,  s.  30,  charging  a  trustee  with  interest 
at  20/.  per  cent,  per  annum  upon  the  excess 
above  50/.  of  any  moneys  retained  in  his  hands 
for  more  than  ten  days,  does  not  apply  to  a 
trustee  under  a  liquidation.  Ifrooker,  Ex  parte, 
Ihstnedge,  In  re,  2  Ch.  D.  57  ;  46  L.  J.,  Bk.  61 ; 
34  L.  T.  604 ;  24  W.  R.  665— C.  A. 

xi.  Liahility  to  account, 

Aceonnts  rendered  by  Aaiignoes'  Bolieitor.] — 

Assignees  received  no  money,  nor  made  any  pay- 
ments, for  or  on  account  of  the  estate  personally ; 
aU  the  receipts  and  payments  were  had  and  made 
by  their  solicitor.  The  solicitor  stated  on  oath 
the  accuracy  of  the  accounts,  namely,  that  all 
the  receipts  and  payments  were  such  as  were  dis- 
closed in  certain  documents  which  he  laid  before 
the  commissioners ;  but  it  did  not  appear  that 
the  assignees  verified  the  accuracy  of  the  ac- 
counts : — The  court  held  that  the  accounts  were 
open.    ReeM,  Ex  parte^  9  Jur.  996. 

After  Lapie  of  Time.] — ^Where  there  had  been 
no  audit  of  the  assignees'  accounts,  and  large 
sums  had  .been  received  by  them,  held,  that  the 
official  assignee  acted  properly  in  calling  for  an 
audit,  although  twenty-nve  years  had  elapsed 
since  any  step  had  been  taken,  and  no  creditor 
made  any  complaint;  but  the  court  being  of 
opinion  that  the  official  assignee  might,  with 
little  difficulty,  and  at  a  small  expense,  have 
satisfied  himself  that  the  circumstances  did  not 
render  it  incumbent  upon  him  to  continue  to 
prosecute  a  claim  against  the  creditors*  assignee, 
he  was  not  entitled  to  his  full  costs  as  against 
the  latter,  there  being  no  estate.  Shavo^  Ex 
parte,  1  De  Gex,  242. 

When  a  bankrupt  petitioned  for  an  inquiry 
against  his  assignees,  under  a  commission  which 
had  been  issued  seventeen  years  ago,  and  there 
had  been  no  transactions  relating  to  the  personal 
estate  for  fifteen  years,  the  inquiry  was  refused 
as  to  the  personal  estate ;  but  it  being  sworn 
that  one  of  the  assignees  had  been  in  the  receipt 
of  the  rents  and  profits  of  the  real  estate  up  to 
the  period  of  his  death,  which  happened  a  few 
months  before  presenting  the  petition,  an  inquiry 
was  directed  as  to  the  real  estate  against  the 
surviving  assignee.  Newhouse,  Ex  parte^  1  Mont., 
D.  &  D.  508 ;  6  Jur.  260. 

In  Case  of  Composition.] — ^When  a  trustee  has 
been  appointed  under  the  279th  of  the  Bank- 
ruptcy Rules,  1870,  for  receipt  and  distribution 
of  a  composition,  and  after  aU  the  creditois  have 
been  paid,  a  balance  remains  in  the  trustee's 
hands,  the  Court  of  Bankruptcy  has  jurisdiction 
to  take  an  account  as  between  the  trustee  and 
the  debtor  in  order  to  ascertain  the  amount  of 


the  sarplns,  and  to  order  the  snrplus  so  ascer- 
tained to  be  paid  over  by  the  trostee  to  the 
debtor.  Carew,  Ex  parte,  Oarew,  In  re,  10  L.  B^ 
Ch.  308 ;  44  L.  J.,  Bk.  67 ;  32  L.  T.  318 ;  23  W.  R. 
459. 

Default  in  rendering  Acoonnti— Committal  for 
Contempt.] — The  mere  fact  that  a  trustee  in 
bankruptcy  has  within  four  days  after  his  resig- 
nation or  removal  from  office  neglected  to  render 
the  accounts  prescribed  by  General  Rule  126  of 
the  Bankruptcy  Act,  1869,  is  not  sufficient 
ground  for  his  committal  to  prison  by  the  Court 
of  Bankruptcy,  as  for  a  contempt.  To  wamuat 
such  committal  there  must  be  some  evidence 
that  he  has  after  notice  from  the  court  wilfully 
failed  to  perform  the  duties  imposed  upon  him  by 
the  rule,    Poolte4  Royal,  In  re,  or  Royle^  In  r«, 

7  Q.  B.  D.  9;  50  L.  J.,  Q.  B.  656  ;  44  L.  T.  314, 

xii.  Liahility  of  New  Truites  for  /Ton-payment 
of  Moneyn  reoeired  by  his  Predecessor, 

One  of  two  partners  was  appointed  trustee 
under  a  liquidation,  and,  before  the  affairs  were 
wound  up,  died.  At  the  time  of  his  death  he 
was  indebted  to  the  estate  in  201 Z.  The  sur- 
viving partner  was  then  appointed  trustee  on  his 
giving  an  undertaking  in  writing  to  make  good 
any  deficiency.  The  latter  never  received  any- 
thing on  behalf  of  the  estate.  An  order  of  court 
was  made  for  payment  of  the  201/.,  and  on  its 
being  disobeyed  an  application  was  made  to 
commit  the  surviving  partner: — Held,  that  no 
order  to  commit  could  be  made  because  it  was 
not  shewn  that  the  debtor  had  ever  had  the 
money  in  his  possession.  Cuddeford,  Ex  parte, 
Hineks,  In  roy  45  L.  J.,  Bk,  127 ;  34  L.  T.  666  ; 
24  W.  R.  931. 

xiii.  Liability  to  Pay  Costs. 

If  a  trustee  makes  an  unsuccessful  applicatioa 
to  the  court,  he  will,  in  the  absence  of  special 
circumstances,  be  ordered  to  pay  the  costs ;  and 
if  the  estate  is  insufficient  for  payment  of  the 
costs,  the  trustee  must  bear  them  personally. 
Angerstei7i,  Ex  parte,  Angerstein,  In  rv,  9  L.  iL, 
Ch.  479 ;  43  L.  J.,  Bk.  131 ;  30  L.  T.  446 ;  22 
W.  R.  581. 

A  trustee  in  bankruptcy  can  be  made  person- 
ally liable  for  the  costs  of  a  suit  to  which  he  is  a 
party,  subject  to  the  Court  of  Bankruptcy  allow- 
ing him  to  recoup  himself  out  of  the  bankrupt 
estate,  if  his  conauct  has  been  bon&  fide.  Pitts 
V.  La  Fontaine,  6  App.  Cas.  482 ;  50  L.  J.,  P.  C. 

8  ;  43  L.  T.  519— P.  C. 

The  sole  defendant  becoming  bankrupt,  his 
trustees  were  added  as  defendants,  and  an  order 
made  that  the  action  proceed  against  the  trustees. 
The  trustees  did  not  move  to  d^charge  the  oicler, 
and  on  the  hearing  appeared  and  cross-examined 
the  plaintifTs  witnesses  : — Held,  that  they  were 
liable  to  the  costs  of  the  action,  but  the  account 
of  profits  was  limited  to  an  account  of  the  profits 
received  by  the  bankrupt.  Watson  v.  Hciliday^ 
52  L.  J.  Ch.  643;  48  L.  T.  546  ;  31  W.  R.  536— 
C.  A.  Affirming,  20  Ch.  D.  70 ;  51  L.  J.,  Ch. 
906  ;  46  L.  T.  878 ;  30  W.  R.  747. 


Appeals.] — ^Where  the  county  court  had 
fused  to  appiOTe  of  resolutions  for  a  scheme  of 
settlement  under  s.  28  of  the  Bankruptcy  Act, 
1869,  and  the  trustee  appealed  to  the  chief  judge 
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who  roversod  the  order,  and  the  Court  of  Appeal 
finally  restored  the  order  of  the  county  court 
judge,  the  trustee  was  allowed  the  costs  of  his 
application  to  the  county  court  judge  out  of  the 
assets,  if  any,  but  was  ordered  to  pay  the  costs  of 
the  appeals  to  the  chief  judge  and  to  the  Court 
of  Appeal.  Strawhridgey  Ex  varte^  IRekMan, 
In  re,  32  W.  R.  173— C.  A. 

Committal  on  Hon-paymentl— A  trustee  in 
liquidation  was  ordered  to  pay  the  taxed  costs  of 
the  solicitor  and  the  costs  of  the  motion  upon 
which  the  order  was  made.  On  default,  he  was 
committed  to  prison  for  his  contempt  of  court  in 
disobeying  the  order : — Held,  that  the  order  of 
committal  was  wrong,  for  that  the  costs  of  the 
motion  could  not  be  said  to  be  moneys  in  his 
hands  as  a  trustee  within  s.  4,  sub-s.  3  of  the 
Debtors  Act,  1869.  Sharjf,  Ex  parte,  Hind,  In 
re,  37  L.  T.  168. 

xiv.  Liability  to  Indemnify  Bankrupt. 

It  seems  to  be  quite  contrary  to  the  principle 
of  the  laws  relating  to  bankrupts  and  insolvents 
that  the  assignees  taking  the  property  for  divi- 
sion among  the  creditors  should  be  liable,  either 
personally  or  out  of  the  assets  of  the  estate,  to 
indemnif  T  the  bankrupt  or  insolvent  in  respect 
of  any  claims  to  which  he  may  have  rendered 
himself  liable  in  respect  of  a  particular  portion 
of  the  estate  and  from  which  claims  he  has  not 
been  discharged  by  his  bankruptcy  or  insolvencv. 
Levi  V  Ayert,  3  App.  Cas.  842  ;  47  L.  J.,  P.  C.  83 ; 
38  L.  T.  725 ;  27  W.  R.  79— P.  C. 

Acceptance  of  shares,  in  the  absence  of  any 
special  conduct  in  relation  to  them,  will  not  be 
inferred  from  the  execution  or  acceptance  of  the 
trusts  of  a  deed  transfening  them  as  part  of  a 
bankrupt's  estate  to  trustees  for  the  creditors. 
lb. 

d.   Bemuneration  and  Allowanoes. 

Trustees  under  an  assignment  for  benefit  of 
creditors  employed  an  agent  to  proceed  to 
America  to  recover  part  of  the  assigned  pro- 
I)erty.  Afterwards,  the  debtors  became  bank- 
rupt, and  three  of  the  trustees  were  appointed 
assignees  : — Held,  that  the  assignees  ought  to  be 
allowed  in  their  accounts  the  expense  of  em- 
ploying the  agent.  Shaw,  Ex  parte,  1  De  Qex, 
242. 

For  the  purpose  of  bringing  expenses  within 
the  description  of  just  allowances,  it  is  not  neces- 
sary to  shew  that  they  have  actually  benefited 
the  estate,  if  there  was  a  fair  probability  of  their 
so  doing.     lb. 

An  assignee,  who  had  acted  as  solicitor  to  the 
fiat,  was  allowed  to  charge  for  his  clerk's  time 
employed  in  the  business  of  the  bankruptcy,  as 
costs  out  of  pocket,  but  not  any  profit  thereupon. 
JVewton,  Ex  parte,  5  De  G.  &  S.  584. 

Where  an  adjudication  has  been  annulled,  the 
official  assignee  will  be  allowed  to  deduct  fiom 
any  assets  in  his  hands  the  expenses  properly 
incurred  by  him  in  the  custody  and  realization  of 
the  estate ;  but  the  court  may  order  such  ex- 
penses and  the  costs  of  all  parties  to  be  paid  by 
the  petitioning  creditor.  Wollheim,  In  re,  32 
\u  jr.,  Bk.  26 ;  7  L.  T.  531 ;  11  W.  R.  128— L.  J. 

Costs  of  Aetions.] — The  Court  of  Bankruptcy 
had  authority,  independently  of  the  153rd  section 
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of  the  Act  of  1849,  to  allow  the  assignees  in 
their  accounts  the  costs  of  an  unsuccessful 
action  brought  by  them,  although  not  one  which 
the  bankrupt,  but  for  his  bankruptcy,  could  have 
brought ;  and  creditors  who  did  not  object  to  an 
order  sanctioning  an  action  untU  after  the  result 
was  ascertained,  could  not  be  heard  to  object 
that  the  action  should  not  have  been  sanctioned. 
Edmondson,  Ex  parte,  Thompson,  In  re,  4  Dc 
G.,  F.  &  J.  486. 

Charges  of  Trustee— Power  to  Tax  in  Compo- 
sition under  s.  28  of  Bankruptcy  Act,  1869.1 

— ^The  creditors  of  a  liquidating  debtor  resolved 
on  a  liquidation  by  arrangement,  and  appointed 
a  trustee  and  a  committee  of  inspection,  and 
they  resolved  that  the  remuneration  of  the 
trustee  should  be  such  as  the  committee  of  in- 
spection should  from  time  to  time  determine. 
Afterwards  the  creditors  authorized  the  trustee 
to  accept  an  offer  made  by  the  debtor,  under  s. 
28  of  the  Bankruptcy  Act,  1869,  to  pay  a  com- 
position, he  also  paying  the  costs,  charges,  and 
expenses  of  the  solicitors,  receiver,  and  trustee 
in  relation  to  the  settlement  of  his  affairs  and 
of  the  scheme  of  arrangement.  The  arrange- 
ment was  approved  by  the  court : — Held,  that 
after  the  confirmation  of  this  scheme  the  court 
had  jurisdiction  to  tax  the  trustee*s  charges,  not- 
withstanding that  his  account  had  been  audited 
and  approv^  by  the  committee  of  inspection 
subsequently  to  the  confirmation  of  the  compo- 
sition arrangement.  Ranby,  Ex  parte,  Ranby, 
In  re,  14  Ch.  D.  467  j  43  L.  T.  11  ;  28  W.  R.  804 
— C.  A. 

Disallowance  of  Bemuneration  voted  by 
Creditors.] — ^When  the  comptroller  has  reported 
to  the  court  that  a  trustee  has  failed  to  perform 
the  duties  imposed  on  him  by  the  act  and  the 
rules,  the  court  has  power  to  disallow  the  trustee 
the  remuneration  which  has  been  w)ted  to  him 
by  the  creditors.  ZiHer,  In  re,  Simmons,  Ex 
parte,  2  Ch.  D.  749  ;  45  L.  J.,  Bk.  113  ;  34  L.  T. 
744. 

e.   Belease. 

Juriidiction  of  Court  over  Troitee  after  Be- 
lease.] — The  trustee  of  a  liquidating  debtor  sold 
the  whole  estate  for  a  sum  equal  to  7«.  Qd.  in 
the  pound  upon  the  amount  of  the  proveable 
debts,  to  be  paid  in  three  instalments,  on  the 
23rd  of  April,  the  23rd  of  June,  and  the  23rd  of 
August.  On  the  23rd  of  April  the  creditors 
resolved  that  the  debtor  should  have  his  dis- 
charge as  from  the  30th  of  April,  subject  to  a 
certificate  by  the  trustee  that  the  first  instal- 
ment of  the  purchase-money  had  been  paid,  and 
that  promissory  notes  for  the  other  instalments 
had  been  delivered  to  him,  and  that  the  close 
of  the  liquidation  should  take  place,  and  the 
trustee  bo  released  on  and  from  the  23rd  of 
October  :— Held,  that,  notwithstanding  the  re- 
lease of  the  trustee,  the  court  had  jurisdicticMi 
to  order  him  to  pay  a  dividend  to  a  creditor. 
Prager,  In  re,  Soeiiti  CookrUl,  Ex  parte,  3  Ch. 
D.  115  ;  45  L,  J.,  Bk.  124  ;  34  L.  T.  665. 

After  the  release  of  a  trustee  in  liquidation, 
the  Court  of  Bankruptcy  has  no  jurisdiction  to 
order  the  trustee  to  pay  rent  due  to  the  land- 
lord of  leasehold  property  occupied  by  the 
trustee  during  the  liquidation.  Carter,  Ex  parte, 
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Ware,  In  re,  8  Ch.  D.  731  ;  39  L.  T.  185  ;  27  W. 
R.  106— C.  A. 

Sect.  53  of  the  Bankruptcy  Act,  1869,  applies 
to  a  release  given  by  the  creditors  to  the  trustee 
under  a  liquidation  by  arrangement.    lb, 

1  Bnforoinff  Bond  for  Diaoharffe  of  Duties. 

A  bond  with  sureties  given  by  a  trustee  to  the 
chief  judge,  as  surety  for  the  faithful  discharge 
of  the  duties  of  his  office,  may  be  enforced  by 
the  order  of  a  county  court.  Parry,  In  re,  4 
Ch.  D.  250  J  35  L.  T.  768 ;  25  W.  R.  128. 

ff.  Bankraptcy  of  Aasiamee. 

Under  12  ft  18  Yiot.  e.  106, 1. 166.]— A.,  being 
indebted  to  B.,  absconded  to  America,  upon 
which  B.  sent  out  a  power  of  attorney  to  an 
agent  there  to  recover  from  A.  what  money  he 
could  ;  B.,  hearing  of  a  similar  proceeding  by 
another  creditor,  sued  out  a  fiat  against  A.,  and 
was  chosen  one  of  his  assignees ;  and  afterwards, 
B.*s  agent  in  America  obtained  a  sum  of  money 
from  A.  and  remitted  it  to  B.  in  England : — 
Held,  that  this  money  was  received  by  B.  in  his 
character  of  assignee  ;  and  that  B.,  having  him- 
self become  bankrupt,  might,  imder  6  Geo.  4,  c. 
16,  8.  105,  be  charged  with  the  amount,  together 
with  interest  at  5/.  per  cent.,  notwithstanding  he 
had  obtained  his  certificate.  RtUph,  Ex  parte, 
3  Mont.  D.  &  D.  331 ;  7  Jur.  683. 

See  further,  ante,  col.  824. 


X.  PROPERTY  OF  THE  BANKRUPT  OR 
LIQUIDATING  DEBTOR  AND  THE 
TRUSTEE'S    TITLE    THERETO. 

1.  Genebal  Pbinciples. 
a.  AaaigneeB  take  subjeot  to  all  Equities. 

An  assignment  in  bankruptcy,  like  any  other 
assignment  by  operation  of  law,  passes  the  rights 
of  the  bankrupt  precisely  in  the  ssCme  plight  and 
condition  as  he  possessed  them,  subject  to  all 
equities.     Mltford  v.  Mitford,  9  Ves.  100. 

Assignees  take  subject  to  all  equities  under 
which  the  bankrupt  stood.  Herbert,  Ex  parte, 
13  Ves.  188.  See  also  Harris  v.  Tniw^n,  9  Q. 
B.  D.  264  ;  51  L.  J.,  Q.  B.  338  ;  46  L.  T.  844  ;  30 
W.  R.  533— C.  A. 

A  prisoner  was  made  bankrupt  and  a  trustee 
appointed  immediately  before  his  conviction  for 
felony: — Held,  that  the  trustee  took  his  property 
subject  to  the  possibility  of  an  order  for  costs  of 
the  prosecution  being  made  on  it.  R^g,  v. 
Roberts,  9  L.  R.,  Q.  B.  77  ;  43  L.  J.,  M.  C.  17 ; 
29  L.  T.  674  ;  22  W.  R.  60  ;  12  Cox,  0.  C.  574. 

Bight  ai  againit  Wrongdoer.]— A.,  a  trader, 
purchased  a  plant  and  stock,  under  an  agreement 
to  pay  the  purchase-money  by  instalments,  a 
proper  assignment  to  be  executed  when  the 
whole  of  the  instalments  should  have  been  paid, 
and  the  vendor  having  power,  in  case  of  default 
for  fourteen  days,  after  notice  in  writing,  to  pay 
the  several  instalments,  to  re-enter  and  expel 
the  purchaser.  Default  having  been  made  in 
payment  of  the  instalments,  but  the  vendor  not 
having  availed  himself  of  his  power  to  resume 
possefleion  in  the  manner  provided  by  the  agree- 


ment, and  A.  having  become  bankrupt : — Held, 
that  his  assignees  were  entitled  to  recover  the 
whole  value  of  the  goods,  in  an  action  against 
the  wrongdoer.  Turner  v.  Hardeattle,  11  C.  B-, 
N.  S.  683  ;  31  L.  J.,  C.  P.  193. 

b.  Property  out  of  Jurifldictiozi. 

Assignees  of  a  bankrupt  can  receive  property 
of  the  bankrupt  out  of  the  jurisdiction.  Seott 
V.  Bentley,  1  Kay  &  J.  281  ;  24  L.  J.,  Ch.  244  ;  1 
Jur.,  N.  S.  394. 

The  Assignment  under  an  English  commission 
vests  in  the  assignees,  and  without  the  necessity 
of  intimation,  the  whole  of  the  bankrupt's  per- 
sonal property  in  Scotland ;  and  all  subsequent 
diligence  by  any  Scotch  or  other  creditor  is 
thereby  precluded.  Selkrig  v.  Darics,  2  Roee, 
97  ;  2  Dow,  230. 

Xoney  Beoovered  Out  of  JnritdiotioB  by 
Creditori.] — A..  B.,  &  C.  being  partners  in 
England,  A.  &  B.  resided  in  England,  and  C. 
went  to  a  foreign  country  for  the  purpose  of 
managing  the  £^airs  of  the  house  in  that 
country.  D.  was  also  resident  in  England, 
where  a  debt  was  contracted  by  him  to  A.,  B.  & 

C.  D.  became  insolvent,  and  C.,  knowing  that 

D.  had  stopped  payment,  and  after  a  commission 
of  bankruptcy  had  in  fact  issued  against  him. 
attached,  in  the  names  of  himself  and  his 
partners,  a  debt  due  to  D.  in  the  foreign  country, 
by  legal  process,  and  obtained  payment  of  it 
under  the  judgment  of  a  court  of  justice  in  that 
country ;  the  assignees  of  D.  had  a  right  to  re- 
cover the  money  so  received  by  C,  in  an  action 
against  A.,  B.,  &  C.  for  money  received  to  the  um 
of  the  assignees.  Phillips  v.  Hunter,  2  H.  BL 
402— Ex.  Ch. 

A  British  creditor  of  a  bankrupt,  who  has,  by 
means  of  the  laws  of  any  foreign  state,  suc- 
ceeded in  obtaining  possession  of  the  goods  of  a 
bankrupt  situate  in  that  state,  is,  in  bankruptcy, 
answerable  for  them  to  the  assignees.  Robintom, 
In  re,  11  Lr.  Ch.  Rep.  385. 

Australian  Bankruptcy — Property  in  Eng- 
land.]— A.  was  adjudged  insolvent  under  an  act 
of  the  Australian  Legislature,  which  enacts  that 
the  personal  property  of  insolvents  shall  vest  in 
their  assignees  by  virtue  of  their  appointment. 
No  assignment  was  executed  by  A.  He  was  en- 
titled to  a  share  of  a  residue  consisting  of  stock 
in  the  Court  of  Chancery  in  England.  The  fund 
was  claimed  by  the  assignees,  and  by  the  execu- 
trix of  A.  in  England  : — Held,  that  the  right  to 
receive  it  depended  on  the  domicil  of  A.;  that  if 
he  was  domiciled  in  Australia,  his  assignees  were 
entitled  to  receive  it ;  but  if  in  England,  his 
executrix  was  entitled.  Blithmnn.  In  re,  2 
L.  R.,  Eq.  23  ;  35  L.  J.,  Ch.  255 ;  12  Jur.,  N.  S. 
84  ;  14  L.  T.  6  ;  35  Beav.  219. 

Real  estate  in  England  does  not  vest  in  the 
assignee  under  a  bankruptcy  in  Victoria  where 
no  deed  has  been  executed  under  the  colonial 
statlite.  Waite  v.  Bingley,  21  Ch.  D.  674 ;  51 
L.  J.,  Ch.  651 ;  30  W.  R.  698. 

0.    Belation  of  Title  of  AasiffneeB. 

Bankrapt  Adjudicated  on  hif  own  Petition.] — 
Where  a  fiat  and  adjudication  proceeded  on  the 
bankrupt's  own  petition,  under  7  &  8  Vict,  a  96, 
8.  41,  the  title  of  the  assignees  related  back  only 
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to  the  act  of  bankruptcy  on  which  tho  fiat  pro- 
ceeded. St^vmgon  V.  NetonJiam,  13  0.  B.  286  j 
22  J.  L.,  C.  P.  110 ;  17  Jur.  600— Ex.  Ch. 

Semble,  it  was  the  same  under  12  &  13  Vict.  c. 
106,  ss.  93,  101.    lb. 

An  adjudication  on  a  petition  in  formft 
,  pauperis  of  a  debtor  in  custody  has  relation 
back  to  the  time  of  the  bankrupt's  commitment 
or  detainer,  and  therefore  the  title  of  his 
assignees  will  prevail  against  that  of  a  creditor 
who  under  a  bill  of  sale  has  seized  the  bank- 
rupt's goods  subsequently  to  the  commitment  or 
detainer.  Bramwell  v.  Eglinton^  6  B.  &  8.  39  ; 
33  L.  J.,  Q.  B.  130  J  10  Jur.,  N.  S.  583  ;  10  L.  T. 
295  ;  12  W.  R.  661. 

Ezeention  by  Sheriff  of  Goodi  under  Un- 
registered Bill  of  Sale— Belation  baok.]— The 
taking  in  execution  of  goods  comprised  in  an 
unregistered  bill  of  sale  does  not,  under  s.  8  of 
the  Act  of  1878,  avoid  the  bill  of  sale  altogether, 
but  only  to  the  extent  necessary  to  let  in  the 
claim  of  the  execution  creditor :  consequently, 
where,  by  the  doctrine  of  relation  back  of  the 
title  of  the  trustee  in  bankruptcy,  an  execution 
is  avoided,  the  execution  being  swept  away  as  if 
it  never  existed,  the  title  of  the  holder  of  the 
unregistered  bill  of  sale,  which  but  for  the  exe- 
cution woald  have  been  good  as  against  the 
trustee,  continues  good  as  against  him.  Blai- 
herg^  Ex  parte,  Toomer^  In  re^  23  Ch.  D.  254  ; 
52  L  J.,  Ch,  461 ;  49  L.  T.  16  ;  31  W.  R.  906— 
C.  A. 

Equitable  ABsigninent  of  fatnre  Beoeipts  of 
Bnainess.] — ^An  assignment  by  a  trader  of  the 
future  receipts  of  his  business,  even  if  made  for 
value,  is,  as  regards  receipts  accruing  after  the 
commencement  of  his  subsequent  bankruptcy, 
Inoperative  as  against  the  title  of  the  trustee  in 
the  bankruptcy,  Brice  v.  Bannister  (3  Q.  B.  D. 
569)  distinguished.  Nichols^  Ex  parte^  Jones, 
In  re,  22  Ch.  D.  782  j  52  L.  J.,  Ch.  635  ;  48  L.  T. 
492  ;  81  W.  R.  661—0.  A. 

Fraudulent  Transfer  of  Property— Payment 
by  Agent— Liability  of  Agent  to  Trustee  in 
Bankmptey  of  Prinoipal.] — An  agent,  who,  in 
obedience  to  the  previous  direction  of  his  prin- 
cipal, pays  away  money  of  the  principal  which 
is  in  his  hands,  knowing  before  he  makes  the 
payment  (though  he  did  not  know  when  he  re- 
ceived the  money)  that  the  payment  will  when 
completed  constitute  an  act  of  bankruptcy  on 
the  part  of  the  principal,  is  not  liable  to  the 
trustee  in  the  subsequent  bankruptcy  of  the 
principal  for  the  money  so  paid  away.  The 
trustee  could  recover  the  money  from  the  agent 
only  on  the  ground  that  he  had  paid  away  the 
money  of  the  trustee,  and  in  such  a  case  the 
money  wonld  become  the  trustee's  money  only 
on  the  completion  of  the  act  of  bankruptcy  to 
which  his  title  would  relate  back,  i.e.,  not  until 
after  the  money  had  left  the  agent's  hands. 
Helder,  Ex  parte,  Lexms,  In  re,  24  Ch.  D.  339 
— C.  A. 

Seefu/rther,  ante.  Act  of  Bankbuptct. 


d.  Delay  of  Troatee  in  taking  Possesaion. 

Debtor  coBtiniiisg  Trading — Sale  to  bond  flde 
Porehaier.]— The  mere  fact  that  the  trustee  has 
not  taken  pooseasion  of  a  debtor's  property  for 


two  months  after  the  date  of  his  appointment, 
but  has  allowed  the  debtor  to  continue  trading 
as  before,  will  not  be  sufficient  to  destroy  his 
right  to  the  property  notwithstanding  that  it  has 
been  sold  by  the  debtor  to  a  bon&  fide  purchaser 
in  the  meantime.  Cooper,  Ex  parte,  Oreen,  In 
re,  39  L.  T.  260. 

Shares  in  Pnblio  Company— Ko  Notice  to  Com- 
pany.]— The  holder  of  shares  in  a  limited  com- 
pany became  bankrupt,  and  his  share  certificates 
came  into  the  hands  of  his  assignee.  The  bank- 
ruptcy was  duly  advertised,  but  the  assignee 
gave  no  express  notice  of  it  to  the  company,  and 
took  no  steps  to  have  the  shares  registered  in 
his  name.  The  bankrupt  died  without  having 
obtained  his  discharge,  and  his  executrix  having 
made  a  declaration  of  the  loss  of  the  share  cer- 
tificates, obtained  the  issue  of  fresh  certificates 
and  the  registration  of  the  shares  in  her  name. 
She  afterwards  sold  the  shares  to  purchasers  for 
value  without  notice.  Subsequently  the  as- 
signee, five  years  after  the  bankruptcy,  claimed 
to  be  entitled  to  the  shares,  and  to  have  the 
company's  share  register  altered  accordingly. 
On  motion  by  the  assignee  to  have  the  register 
rectified  in  this  respect : — Held,  that,  under  the 
circumstances,  the  assignee  had  lost  any  right 
he  might  have  had  to  the  shares.  London  and 
Provincial  Telegraph  Company,  In  re,  9  L.  R., 
Eq.  653  ;  39  L.  J.,  Oh.  419  ;  23  L.  T.  237  ;  18  W. 
R.  597. 

Fnmitnre — ^Ezeention  Creditor.]— When  as- 
signees allow  a  bankrupt  to  remain  in  undis- 
turbed possession,  for  a  period  of  four  years,  of 
furniture  which  they  might  at  the  time  of  adju- 
dication have  properly  claimed,  they  cannot 
afterwards  claim  it  against  execution  creditors. 
Hannington,  Ex  parte,  Stafford,  In  re,  18  W.  R. 
959. 

Benefit  of  Contract.] — A  contract  for  the  sale 
by  the  defendant  to  the  bankrupt  of  railway 
shares  was  to  be  performed  on  the  1st  of  July, 
1835.  To  a  declaration  by  the  assignees  for  a 
breach  of  contract  in  not  delivering  the  shares, 
the  defendant  pleaded  that  the  assignees  did  not 
adopt  the  contract  within  a  reasonable  time 
after  the  bankruptcy,  and  averred  that  the  con- 
tract was  abandoned  by  mutual  consent : — Held, 
that  the  circumstance  of  the  assignees  having 
suffered  a  considerable  period  to  elapse  without 
requiring  the  contract  to  be  performed,  was 
evidence  whence  the  jury  might  infer  an  abandon- 
ment. Lawrence  v.  Knowles,  7  Scott,  381 ;  5 
Bing.  N.  C.  399. 

In  such  a  case  the  assignees  ought  to  make 
their  election  within  a  reasonable  time.    Ih, 


e.  Prerogative  of  Grown. 

Though  the  crown  is* named  in  some  of  the 
sections  of  the  Bankruptcy  Act,  1869,  it  is  not 
bound  by  the  other  provisions  of  the  Act.  In 
particular,  the  relation  back  of  the  title  of  the 
trustee  in  a  liquidation  to  the  filing  of  the  peti- 
tion does  not  affect  the  rights  of  the  crown 
under  an  extent  issued  against  the  property  of 
the  debtor  between  the  filing  of  the  petition  and 
the  appointment  of  a  trustee.  Notwithstanding 
the  filing  of  a  liquidation  petition  and  the 
appointment  of  a  receiver  by  the  court  on  the 
application  of  the  debtor,  his  property  remains 
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vested  in  him  as  before,  until  the  creditors  have 
determined  what  they  will  do,  and  the  property 
is  bonnd  by  an  extent  issaod  by  the  crown  be- 
tween the  filing  of  the  petition  and  the  appoint- 
ment of  a  trustee.  Postmaster 'General^  Ex 
partdt  Bonham,  In  re,  10  Ch.  D.  595 ;  48  L.  J., 
Bk.  84 ;  40  L.  T.  16 ;  27  W.  B.  325— C.  A. 

f.  Compellinff  Bankrupt  to  Oonvey  prior  to 
Bankruptcy  Act,  1869. 

The  order  for  a  bankrupt  to  join  in  the  con- 
veyance of  his  estate  is  quite  a  matter  of  course, 
unless  he  disputes  the  validity  of  the  fiat.  Brad- 
stock,  Ex  parte,  1  Mont.,  D.  &  D.  118;  S,  P,, 
Braum,  Ex  parte,  3  Moni  k.  Ayr.  262  ;  2  Deac. 
479, 

A  petition  that  a  bankrupt  be  compelled  to 
convey  was  refused  until  he  could  have  an  oppor- 
tunity of  trying  the  validity  of  the  commission. 
Thomas,  Ex  parte,  1  Mont.  &  Mac.  64  ;  2  Glyn 
&  J.  278. 

A  bankrupt,  who  is  disputing  the  commission 
at  law  cannot,  although  nonsuited,  be  compelled 
to  convey.    lb. 

Property  oat  of  Jnriadiction.]— The  court  can- 
not compel  a  bankrupt  to  execute  to  his  as- 
signees an  assignment  of  debts  due  to  him  in 
America,  though  the  American  government  will 
not  take  notice  of  the  rights  of  the  assignees 
under  the  bankrupt  laws  of  this  country.  Blakes, 
Ex  parte,  I  Coz,  898. 

2.  Bbal  Pbopebtt. 

a.  Froeholdfl. 

Whoa  Assignees'  Title  Vests.  ]— Before  the  12 
&  13  Vict.  c.  106,  s.  142,  the  bargain  and  sale  to 
the  assignees  of  the  bankrupt's  freehold  lands 
did  not  relate  to  the  act  of  bankruptcy,  so  as  to 
vest  the  title  in  the  assignees  from  that  time. 
Doe  d.  Esdaile  v.  Mitchell,  2  M.  &  S.  446  ;  2 
Bose,  265. 

B.  having  become  bankrupt  in  1823,  while  the 
6  Geo.  2,  c.  30,  was  in  force,  an  assignee  was  ap- 
pointed, who  died  in  1840.  In  1844,  and  after 
the  1  Will.  4,  c.  36,  lands  came  to  B.  by  descent, 
which  he  conveyed  to  the  defendant  in  1845.  ,B. 
died  in  1855,  without  ever  having  obtained  a  cer- 
tificate. In  1858,  assignees  under  the  bankruptcy 
were  appointed,  and  recovered  the  lands  by  eject- 
ment. In  detinue  for  the  title  deeds  : — Held, 
first,  that  by  12  &  13  Tict.  c.  106,  ss.  4,  142,  on 
the  appointment  of  the  assignees,  the  property  in 
the  land,  and  deeds  relating  to  it,  vested  in  them. 
Plant  V.  Cotterill,  5  H.  &  N.  430  ;  29  L.  J.,  Ex. 
198  ;  2  L.  T.  20  ;  8  W.  B.  281. 

Held,  secondly,  that  inasmuch  as  until  their 
appointment  there  was  no  detention  of  the  deeds 
adversely  to  them,  the  Statute  of  Limitations 
was  no  answer  to  their  claim.    Ih, 

Estate  descended  after  Bargain  and  Sale  to 
Assignees.] — ^An  estate  descended  after  the  bar- 
gain and  sale  of  the  commissioners,  and  before 
certificate,  was  the  property  of  the  bankrupt, 
and  did  not  vest  in  the  assignees,  except  by  a 
subsequent  assignment.  Carleton  v.  Leighto7i,  3 
Mer.  667. 

Bankrapt's  Interest  as  Tenant  by  Cnrtesy  to 
Wife'i  Fee  in  Bemainder.]— A  bankrupt,  after 


obtaining  his  certificate  of  discharge,  became 
entitled  to  an  estate  by  the  curtesy,  but  at  the 
date  of  his  dischai^ge  his  wife  was  only  tenant  in 
fee  in  remainder  exx)ectant  upon  a  life  interest. 
The  assignees  claimed  the  benefit  of  the  hus- 
band's estate  : — Held,  that  until  the  estate  sub- 
ject to  the  curtesy  became  vested  in  the  wife  in 
possession,  the  husband  had  no  inchoate  or 
transmissible  interest  which  could  pass  to  the 
assignees.  Gihhins  v.  Eyden,  38  L.  J.,  Ch.  377  ; 
20  L.  T.  516  ;  17  W.  B.  481. 

Estates  Tail.] — A  common  bargain  and  sale 
to  assignees  passed  an  estate  tail  of  which  the 
bankrupt  was  possessed.  Jackson,  Ex  parte,  2 
Deac.  &,  Chit.  458. 

A  tenant  in  tail  mortgaged  for  years,  became 
bankrupt,  and  died  without  suffering  a  common 
recovery  ;  his  assignee  had  the  estate  clear  of  the 
mortgage,  by  21  Jac.  1,  c.  15,  s.  12  ;  but  if  the 
bankrupt  had  suffered  a  recovery,  it  would  have 
let  in  the  mortgage  and  other  incumbrances. 
Beck  d.  Hawkins  v.  Welsh,  1  Wils.  276. 

A  joint  commission  issued  against  A.,  tenant 
for  life,  and  B.,  tenant  in  tail  male,  remainder  in 
fee  to  S.  and  his  heirs,  who  were  partners  in 
trade : — Held,  that  the  assignees  only  took  an 
estate  in  the  premises  for  the  life  of  A.  and  a 
base  fee,  determinable  on  the  death  of  B.  and 
failure  of  issue  male  of  his  body.  Jervis  v.  Tay- 
leur,  3  B.  &  A.  557.  And  see  Doe  d.  Spencer  x. 
Clark,  5  B.  &  A.  458  ;  IB.  &  B.  44. 

Life  Estate  in  Tjemaindor  inbjeet  to  Asmmp- 
tion  of  Bonor'i  l^ame.] — If  at  the  time  of  the 
bankruptcy  a  bankrupt  has  a  life  interest  in 
premises  expectant  upon  the  death  of  the  .tenant 
for  life,  and  there  is  a  provision  that  the  person 
who  is  entitled  to  the  use  and  occupancy  of  the 
premises  should  reside  and  dwell  therein,  and 
assume  the  name  of  the  donor,  and  upon  his 
neglect  or  fef usal  to  comply  with  these  con- 
ditions should  be  considered  as  dead,  and  the 
grant  as  to  him  be  void,  and  be  for  iiie  person 
next  entitled  thereto  ;  and  if  after  the  bankrupt 
obtains  his  certificate  the  tenant  for  life  dies,  the 
estate  passes  to  the  assignees.  Gouldney,  Ex 
parte,  1  Mont.  &  Chit.  75,  89  ;  3  Deac.  570. 

Benefice.]— On  the  30th  of  October,  1862,  a 
sequestrari  facias,  at  the  instance  of  a  judgment 
creditor  of  G.,  issued  to  the  bishop  of  the  diocese, 
and  on  the  31st,  at  9.38  a.m.,  was  lodged  at  the 
office  of  the  bishop's  registrar.  On  the  1st  of 
November  a  sequestration  issued,  which  was 
published  on  the  2nd.  On  the  31st  October.  G. 
petitioned  for  adjudication  of  bankruptcy  against 
himself,  and  his  petition  was  filed  on  the  same 
day  at  12.25  p.m. ;  on  the  17th  of  November  a 
creditors'  assignee  was  appointed,  and  on  the  9th 
of  January,  1863,  he  applied  for  a  sequestration, 
which  issued  on  the  10th,  and  was  published  on 
the  18th  : — Held,  first,  that  profits  of  the  benefice 
did  not  pass  to  him  under  24  &  25  Vict.,  c.  134, 
s.  135,  until  he  had  obtained  a  sequestration. 
Hopkins  v.  Clarke,  4  B.  &  S.  836.  Affirmed,  5 
B.  &  S.  753  ;  33  L.  J.,  Q.  B.  334  ;  10  Jur.,  N.  S. 
1071 ;  11  L.  T.  204  ;  12  W.  B.  1029— Ex.  Ch. 

Held,  secondly,  that  the  judgment  creditor  was 
not  a  creditor  having  security  for  his  debt  within 
12  &  13  Yict.  C..106,  s.  184,  which  disentiUea 
such  a  creditor  from  receiving  more  than  a  rate- 
able part  of  his  debt.    lb. 

Held,  thirdly,  that  therefore  he  was  entitled  to 
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the  profits  of  the  benefice  as  agamst  the  creditor's 
assignee.    lb. 

Vo  Priority  between  Trustees  in  different 


Bankmpteies.]  —  Held  by  James  and  Cotton, 
L.  JJ.  (dissentiente  Brett,  L.  J.),  that  the  effect 
of  s.  88  of  the  Bankruptcy  Act,  1869,  is  only 
to  g^ve  priority  to  a  sequestration  issued  by  the 
trustee  in  the  bankruptcy  of  a  beneficed  clergy- 
man over  a  sequestration  issued  by  an  individual 
creditor  in  respect  of  a  debt  provable  in  the 
bankruptcy,  but  that  the  section  has  no  applica- 
tion as  between  sequestrations  issued  by  the 
trustees  in  two  different  bankruptcies.  Uhiek^ 
JSJr  parte,  MercdUh,  In  re,  11  Ch.  B.  731--C.  A. 

Sequestration  after  Diseharg^.] — Held,  by  the 
court  unanimously,  that  the  fact  that  a  bank- 
rupt beneficed  clergyman  has  obtained  an  order 
of  discharge  does  not  prevent  the  trustee  in  the 
bankruptcy  from  issuing  a  sequestration  of  the 
profits  of  the  benefice  which  the  bankrupt  held 
at  the  time  of  the  bankruptcy.    Ih, 

IKselaimer   of  Freeholds.]  —  See  pott,  Dis- 

CLAIHEB  OF  ONEBOUS  P&OPEBTr. 

b.  Oopyholdfl. 

Formerly  the  commissioners  might  except  the 
copyhold  estates  of  a  bankrupt  out  of  the  bargain 
and  sale,  and  convey  them  directly  to  the  pux- 
chasers.    Harvey,  Ex  parte,  Buck,  493. 

Where  a  copyhold  was  sold  under  a  commis- 
sion, a  good  title  was  made  by  a  bargain  and 
sale  from  the  commissioners  to  the  purchaser. 
Holland,  ExpaHe,  4  Madd.  483. 

A.  became  entitled  to  a  copyhold  estate  on  the 
death  of  his  mother,  to  which  she  had  been 
admitted  byKX)py  of  court-roll.  Before  he  could  be 
admitted,  he  became  bankrupt,  and  shortly  after- 
wards died  wiUiout  admittance.  The  commis- 
sioners and  assignees  under  the  commission 
executed  a  bargain  and  sale  to  B.  of  the  copy- 
hold estate,  to  which  he  was  duly  admitted  : — 
Held,  that  he  took  a  fee-simple  conditional  at 
common  law;  and  that  the  commissioners  had 
power  to  execute  a  valid  conveyance  of  his 
estate  by  bargain  and  sale,  pursuant  to  13  Eliz. 
c  11,  s.  7,  1  Jac.  1,  c.  15,  s.  17,  and  21  Jac.  1, 
c.  19,  s.  12,  although  the  bankrupt  died  before 
the  bargain  and  sAle,  and  although  he  never 
had  been  admitted  tenant  of  the  manor.  Doe  d. 
Spencer  v.  Clark,  1  D.  &  B.  44  ;  5  B.  &  A.  458. 

The  course,  under  24  &  26  Vict.  c.  134,  s.  114, 
read  together  with  sect.  212  of  12  &  13  Vict. 
c.  106,  is  for  the  assignees  to  apply  to  the  court, 
upon  affidavits  of  a  bon&  fide  offer  of  sale  and 
adequacy  of  price,  for  an  order  to  direct  a  sale  of 
the  property,  and  to  sanction  the  conditions.  It 
should  also  appear  that  the  purchase-money  has 
been  paid  into  the  bank.   Hainet,  In  re,  6  L.  T.  109. 

Under  24  &  25  Vict.  c.  134,  s.  114,  assignees  of 
a  bankrupt  have  such  an  interest  in  his  copy- 
holds as  to  make  them  necessary  parties  to  a  bill 
for  specific  performance  of  an  agreement  to 
execute  a  mortgage  of  such  copyholds.  Poole  v. 
Burtell,  8  Jnr.,  N.  S.  1224 ;  6  L,  T.  777 ;  10 
W.  B.  861. 

o.  Foirers  of  Appointment* 

A  trader,  being  seised  of  an  estate  for  life,  with 
a  general  power  of  appointment,  with  remainder, 
in  de&inlt  of  appointment,  to  himself  in  fee,  after 
baring  oommitted  an  act  of  bankruptcy,  upon 


which  he  was  afterwards  declared  a  bankrupt, 
executed  an  appointment  in  favour  of  an  ap- 
pointee:— -Held,  that  all  his  interest  having 
passed  to  the  assignee  by  the  assignment,  such 
appointment  was  void ;  and,  therefore,  that  his 
assignee  under  the  commission  had  a  sufficient 
legal  estate  to  maintain  an  ejectment.  Doe  d. 
Coleman  v.  Britain,  2  B.  &  A.  93. 

By  a  marriage  settlement,  a  husband  took  an 
estate  for  life,  with  power  of  appointment  to 
children,  remainder  to  trustees  to  preserve,  &c., 
remainder  to  children  in  tail  in  default  of  ap- 

S ointment,  remainder  to  husband  in  fee  in 
efault  of  issue.  The  husband  became  bankrupt, 
conveyed  in  the  usual  way  all  his  proixjrty  by 
bargain  and  sale  to  his  assignees,  and  afterwards 
executed  an  appointment  to  his  son  in  fee,  after 
his  own  life  estate.  The  assignees  sold  the  life 
estate  to  the  bankrupt's  mother  : — Held,  that  the 
son  took  nothing  under  the  appointment,  but  was 
entitled  to  an  estate  tail  under  the  original  settle- 
ment. Badham  v.  Lee,  7  Bing.  695 ;  1  M.  & 
Scott,  14. 

d.  Ohattela  Beal. 

i.  Leaseholds. 

a.  Prior  to  the  BanJtrvptcy  Act,  1869. 

Under  12  ft  18  Vict.  c.  lOe,  s.  14«.]— This 
enactment  is  similar  to  6  Geo.  4,  c.  16,  s.  75,  and 
49  Geo.  3,  c.  121,  s.  19,  which  did  not  extend  to 
a  parol  agreement  for  a  lease.  Sutton,  Ex  parte, 
2  Rose,  86. 

And  is  confined  to  cases  between  lessor  and 
lessee,  and  does  not  extend  to  cases  between  a 
lessee  and  his  assignee  of  a  lea^e.  Young  v. 
Taylor,  3  B.  &  A.  521. 

It  did  not  apply  to  a  contract,  in  its  natui-e 
not  a  lease,  but  for  a  purchase  of  property.  Hope 
V.  Booth,  1  B.  &  A.  505. 

Agreement  for  Lease.  j—An  agreement  for  a 
lease  is  not  annulled  by  the  bankruptcy  of  the 
intended  lessee.  Morgan  v.  Rhodes,  1  Mont.  & 
Ayr.  214. 

The  owner  of  a  long  term  in  land  agreed  to  let 
it  for  three  years,  and  also,  when  called  upon  by 
the  tenant,  to  grant  him  a  lease  for  three  years, 
seven  years,  or  the  whole  term.  The  tenant  con- 
tinued in  the  occupation  beyond  the  three  years 
and  became  bankrupt : — Held,  that  the  option  of 
taking  a  lease  for  seven  years  or  the  whole  term 
passed  to  the  assignee.  Buckland  v.  Papillo-n, 
2  L.  R.,  Ch.  67  ;  36  L.  J.,  Ch.  81  ;  12  Jur.,  N.  S. 
992  ;  15  L.  T.  378  ;  15  W.  R.  92. 

B.  covenanted  with  the  bankrupt  that  he  would 
procure  a  lease  to  be  granted  to  him  of  certain 
premises  by  a  third  person  :— Held,  that  this  was 
an  agreement  for  a  lease,  within  6  Greo.  4,  c.  16, 
s.  75,  and  that  B.  was  entitled  to  call  on  the 
assignees  to  elect  whether  they  would  accept  or 
decline  such  agreement.  Beneche,  Ex  parte,  1 
Deac.  186. 

In  whom  the  Term  is  Vested.]— If  a  lessee 
becomes  bankrupt,  the  term  remains  vested  in 
him,  until  either  the  assignees  elect  to  take  it,  or 
until  he  himself  delivers  it  up,  under  6  Geo.  4, 
c.96,s.75.  2WJkv.irV'<w»»6Bing.321;3M.&P.716. 

The  interest  of  a  bankrupt  in  leaseholds  is  not 
finally  divested  until  the  creditors'  assignees  are 
chosen.  Turner  v.  Nicholls,  16  Sim.  565  ;  18 
L.  J.,  Ch.  278 ;  13  Jur.  293. 

The  general  assignment  of  a  bankrupt's  per- 
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sonal  estate  does  not  vest  a  term  of  yean  in  the 
assignees,  unless  they  do  some  act  to  manifest 
their  assent  to  the  assignment  as  it  regards  the 
term,  and  their  acceptance  of  the  estate ;  and, 
therefore,  till  some  act  of  this  sort  is  done  by 
them,  the  term  still  remains  in  the  bankrupt, 
and  he  is  liable  to  the  payment  of  rent  accruing 
due  subsequently  to  the  bankruptcy.  Copeland 
V.  Stephem,  1  B.  &  A.  593. 

Assignees  of  a  bankrupt  are  not  liable  as 
assignees  of  a  term,  unless  they  have  done  some 
act  which  unequivocally  indicates  to  the  lessor 
that  they  have  elected  to  take  the  benefit  of  the 
lease.  Ooodwin  v.  Noble,  8  £1.  k,  Bl.  687 ;  27 
L.  J.,  Q.  B.  204  ;  4  Jur.,  N.  8.  208. 

The  remedy  of  the  lessor  is  by  application  to 
the  Court  of  Bankruptcy  under  12  k  18  Yict. 
c.  106,  s.  145.    lb. 

Under  12  ft  13  Viot.  c.  106,  a.  145.]— Under 

12  &  13  Vict.  c.  106,  s.  145,  a  bankrupt's  interest 
in  leasehold  property  remains  in  the  assignees 
until  they  elect  not  to  take  the  demise.  Cart' 
Wright  V.  Glover,  2  Giff.  620  ;  30  L.  J.,  Ch.  324  ; 
7  Jur.,  N.  8.  857  ;  3  L.  T.  880  ;  9  W.  R.  408. 

Therefore,  where  assignees  allowed  a  bankrupt 
to  remain  in  possession  of  leasehold  premises, 
and  pay  rent  to  the  lessor,  but  afterwards  sold 
without  his  knowledge  : — Held,  that  the  sale 
was  valid,    lb, 

Pleading.] — In  an  answer  to  an  action 

by  a  landlord  agamst  assignees  of  a  bankrupt  for 
rent,  the  latter  may  plead  that  the  term  did  not 
vest  in  them  ;  and  to  avoid  the  effect  of  1  &  2 
Will.  4,  c.  56,  s.  25  (similar  to  12  &  13  Vict. 
c.  106,  s.  141),  also,  that  it  did  vest,  but  that  they 
abandoned  it,  and  were  not  therefore  liable. 
Thompson  v.  Bradbury,  3  D.  P.  C.  147  ;  1  Scott, 
279  ;  1  Bing.  N.  C.  327. 

Prooeodings  to  eompol  Election — What  a 
reasonable  Time.] — In  one  case  the  assignees 
were  allowed  ten  days  to  make  their  election. 
Scott,  Ex  parte,  1  Rose,  446,  n. 

From  the  10th  to  the  23rd  of  March  is  a  reason- 
able time  for  assignees  to  elect  whether  they  will 
accept  or  reject  the  bankrupt's  lease.  Fletcher, 
Ex  parte,  1  Deac.  &  Chit.  356. 

Order  where  Sospioion  that  Lease  is 


Void.] — Upon  a  petition  that  assignees  may  elect 
whether  they  will  accept  or  reject  a  lease,  and 
the  assignees  elect  to  reject  it,  if  there  is  some 
reason  to  suspect  that  the  lease  is  void,  and  that 
the  landlord  had  no  title  to  grant  it,  the  court 
will  not  order  the  assignees  to  deliver  up  posses- 
sion of  the  premises,  but  merely  to  deliver  up 
the  lease.     WilliaiM,  Ex  parte,  2  Deac.  330. 

Where  Lease  eqnitably  Mortgaged.]— A 


lessor  was  entitled,  under  6  Geo.  4,  c.  16,  s.  75,  to 
an  order  on  the  assignees  to  elect  whether  they 
would  accept  or  decline  a  lease,  notwithstanding 
the  lease  was  in  the  hands  of  a  third  person, 
with  whom  it  was  deposited  by  the  bankrupt  by 
way  of  equitable  mortgage.  Vardy,  Ex  parte^ 
3  Mont..  D.  &  D.  340  ;  S.  P.,  Clunes,  Ex  parte,  1 
Madd.  76  ;  2  Rose,  452. 

Assignees  of  a  bankrupt  lessee,  who  had  made 
an  equitable  mortgage  of  his  lease  previously  to 
his  bankruptcy,  upon  the  petition  of  the  lessor, 
under  6  Geo.  4,  c.  16,  s.  75,  were  ordered  to  elect 
to  accept  or  decline  the  lease.  HanJmry  or  Ban- 
bury, Ex  parte,  12  L.  J.,  Bk.  43  ;  7  Jur.  660. 


LoMor  Partner  with  Bankmpt  LoMoe.] 

— ^Mortgagor  and  mortgagee  joined  in  demising 
trade  premises  to  a  lessee,  and  at  the  same  time 
the  mortgagee  and  lessee  entered  into  partner- 
ship by  articles,  according  to  which  the  demised 
premises  were  to  be  considered  as  partnership 
property.  The  lessee  became  bankrupt : — Held, 
that  the  court  had  jurisdiction  to  order  the  as- 
signees to  elect  whether  they  would  take  or 
abandon  the  premises.  Norton,  Ex  parte,  3 
Mont.,  D.  &  D.  312. 

Costs.] — On  petition  by  a  lessor,  to  com- 


pel assignees  to  elect  whether  they  will  accept  or 
decline  the  lease,  the  court  has  no  power  to  make 
the  assignees  pay  the  costs,  or  to  give  the  lessor 
the  costs  out  of  the  bankrupt's  estate.  Bright, 
Ex  parte,  2  Glyn  &  J.  79. 

A  copy  of  a  petition  by  a  landlord,  under 
6  Geo.  4,  c.  16,  s.  75,  was  served  upon  an  equitable 
mortgagee  of  the  lease  : — Held,  that  he  was  en- 
titled to  have  his  costs  of  appearing  on  the 
petition  paid  him  by  the  petitioner.  Hanbury 
or  Banbury,  Ex  parte,  12  L.  J.,  Bk.  43  ;  7  Jur. 
660.  S.  P,,  Uopton,  Ex  parte,  2  Mont.  D.  k  D. 
347  ;  5  Jur.  804. 

What  amonnts  to  an  Sieetion — Using  Premises.  ] 

— If  the  assignees  intermeddle  with  and  assume 
the  management  of  a  farm,  this  is  a  sufficient  elec- 
tion to  take  the  term,  and  make  them  liable  to 
the  landlord,  in  consideration  of  their  tenancy, for 
all  mismanagement.  TJionuu  v.  Petnberton,  7 
Taunt.  206. 

A.,  while  he  held  of  the  plaintiff  from  year  to 
year  two  farms,  X.  and  i .,  upon  the  terms  of 
certain  written  agreements,  at  certain  rents, 
payable  quarterly  (X.  being  a  holding  from 
Michaelmas,  and  Y.  a  holding  from  Lady-day), 
became  bankrupt  in  August,  1866.  His  assignees 
took  possession  of  both  the  farms,  and  continued 
in  occupation  of  X.  till  Lady-day,  1867,  and  of 
Y.  till  Christmas,  1866.  Disputes  arose  between 
the  assignees  and  the  plaintiff,  and  the  former 
committed  divers  breaches  of  the  terms  on  which 
A.  held  the  farms,  and  in  October  and  November 
they  refused  to  allow  the  landlord  or  his  in- 
coming tenant  to  come  upon  the  farms  to  sow. 
plough  and  crop  the  lands,  as  the  outgoing  tenant 
was  required  by  the  terms  of  the  tenancy.  They 
also  sub-let  the  pasturage  till  Christmas,  1866  : — 
Held,  that  these  acts  shewed  unequivocally  that 
the  assignees  had  elected  to  become  tenants 
to  the  plaintiff  of  the  farms,  therefore  they  were 
liable  for  breaches  of  the  terms  on  which  A.  held. 
Bradshaw  v.  Jam^s,  20  L.  T.  781  ;  17  W.  R.  1010. 

Where  assignees  of  a  bankrupt,  who  was  lessee 
of  pasture  land,  being  chosen  on  the  8th  of  the 
month,  allowed  his  cows  to  remain  upon  the  de- 
mised premises  till  the  10th,  and  ordered  them  to 
be  milked  there  : — Held,  that  they  thereby  be- 
came tenants  to  the  lessor  ;  and,  the  cows  being 
removed  on  the  10th  to  avoid  a  distress  for  arrears 
of  rent,  that  he  had  a  right  to  follow  and  distrain 
them  under  11  Geo.  2,  c.  19.  Welch  v.  Myers,  4 
Camp.  368. 

A  coachmaker,  who  was  tenant  from  year  to 
year  of  premises,  and  had  several  coaches  on 
hire,  became  bankrupt,  and  his  assignees  entered 
upon  the  premises  to  keep  the  coaches  in  repair, 
in  pursuance  of  the  bankrupt's  contract ;  in 
Augu8t  the  bankrupt's  effects  were  sold,  and  the 
key  of  the  premises  delivered  to  the  bankmpt, 
but  the  assignees  paid  the  rent  up  to  the  Michael- 
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mas  following.  In  an  action  by  the  landlord  for 
a  quarter's  rent  due  the  Christmas  following  : — 
Held,  that  the  assignees  were  liable.  Ansoll  v. 
liohs&n,  2  C.  &  J.  610. 

Where  assignees  enter  upon  and  take  posses- 
sion of  leasehold  property,  they  become  charge- 
able with  the  covenants  in  the  lease,  although 
the  bankrupt's  efiEccts  were  upon  those  premises, 
and  the  assignees  delivered  up  the  keys  imme- 
diately after  the  effects  were  sold.  Hanson  v. 
Stevenson,  1  B.  &  A.  303. 

Assignees  of  a  bankrupt,  lessee  of  an  hotel, 
upon  the  bankruptcy  closed  the  hotel,  with  the 
exception  of  the  tap,  which  was  occupied  by  a 
third  party,  tenant  to  the  bankrupt  before  the 
bankruptcy.  He  was  supplied,  by  order  of  the 
assignees,  with  beer  and  spirits,  at  a  slight  ad- 
vance over  cost  price,  he  keeping  the  proceeds  of 
the  business. for  himself ,  and  the  profit  on  the 
sale  to  him  being  credited  to  the  bankrupts 
estate.  The  licence  of  the  tavern  w^as  renewed 
in  the  bankrupt's  name  by  the  assignees.  A  dis- 
tress was  put  in  upon  the  premises  on  two  occa- 
sions by  the  lessor;  and  the  assignees,  after 
asking  for  time,  paid  rent  and  costs  of  distress, 
for  the  purpose,  as  they  stated,  of  saving  the  fur- 
niture, which  was  afterwards  removed  from  the 
premises  by  their  order.  On  their  being  threat- 
ened with  ejectment  for  breaches  of  covenant, 
their  attorney  said  they  would-resisttthe  ejectment. 
The  tap  was  afterwards  closed  by  their  order : 
— Held,  that  these  facts  did  not  show  an  election 
to  take  the  lease.  Ooodudn  v.  JS'obley  8  El.  &  Bl. 
587  ;  27  L.  J.,  Q.  B.  204  ;  4  Jur.,  N.  S.,  208. 

The  assignee  of  a  bankrupt  lessee,  chosen  on 
the  15th  of  November,  kept  the  bankrupt  in  the 
premises,  carrying  on  the  business  for  the  benefit 
of  the  creditors,  until  April  following,  and  him- 
self occasionally  superintended  ;  but  on  the  23rd 
December  disclaimed  the  lease  by  letter  to  the 
landlord : — Held,  that  notwitiistanding  such 
disclaimer  he  had  elected  to  accept  the  lease  by 
using  the  premises  for  the  benefit  of  the  credi- 
tors.    Clarke  v.  J7«/w,  B.  &  M.  207. 


Payment  of  Sent.]— Where  the  assignee 


of  a  bankrupt,  on  being  applied  to,  replied,  that  if 
he  could  not  let  it  by  the  next  quarter-day,  he 
would  give  up  the  property,  and  continued  in 
and  paid  rent  until  that  time : — Held,  that  it 
was  an  assent.    Broonie  v.  Rohinson,  7  East,  339. 


Payment  of  Sent  to  avoid  Dietress.] — As- 


signees of  a  bankrupt,  having  allowed  his  effects 
to  remain  on  the  premises  occupied  by  him 
nearly  a  twelvemonth  after  the  bankruptcy,  for 
the  purpose  of  preventing  a  distress,  paid  the 
arrears  of  the  rent  due,  at  the  same  time  inti- 
mating to  the  landlord  that  they  did  not  mean  to 
take  the  lease  unless  it  could  be  advantageously 
disposed  of ;  the  effects  were  soon  after  sold,  and 
removed  from  the  premises ;  the  lease  was  at  the 
same  time  put  up  to  sale  by  order  of  the  as- 
si^ees,  but  there  were  no  bidders  for  it ;  they 
omitted  to  return  the  key  to  the  landlord  for 
nearly  four  months  after ;  however,  they  were 
not  asked  for  it,  and  they  in  no  other  way  made 
use  of  the  premise?  : — Held,  that  they  were  not, 
under  these  circumstances,  liable  to  the  landlord 
as  assignees  of  the  lease.  MHieeler  v.  Braniahj  3 
Camp.  340  ;  1  Bose,  363. 


Exercising   Acts  of  Ownership.]  —  A 


bankrupt,  at  the  time  of  his  bankruptcy,  in 


1847,  had  deposited  the  lease  of  a  house  with  the 
plaintiff  as  a  security  for  advances.  In  1859,  a 
year  and  a  half  after  the  bankrupt's  death,  the 
plaintiff  obtained  an  order  from  the  Court  of 
Bankruptcy  for  a  sale  of  the  house,  and  that  if 
the  amount  of  his  debt  was  not  realized  at  the 
sale,  the  assignees  should  assign  the  lease  to  the 
plaintiff.  That  amount  was  not  realized,  and  in 
1860  the  assignees,  in  pursuance  of  the  order, 
assigned  the  lease  to  the  plaintiff.  In  ejectment 
by  him  against  the  widow  of  the  bankrupt: — 
Held,  that,  assigning  the  lease  to  the  plaintiff 
was  an  acceptance  of  the  lease  by  the  assignees ; 
but  that  it  was  a  question  for  a  jury  whether 
they  had  accepted  it  within  a  reasonable  time. 
MacJtley  v.  Pattenden,  30  L.  J.,  Q.  B.  225  ;  7 
Jur.,  N.  S.  1056  ;  4  L.  T.  285  ;  9  W.  R.  601. 

Where  assignees  of  a  bankrupt  who  was  pos- 
sessed of  a  term,  part  of  which  he  had  underlet 
to  another,  released  such  under-tenant,  and  on 
being  afterwards  asked  by  the  lessor  to  elect,  re- 
fused to  take  the  original  lease  : — Held,  that 
this  did  not  amount  to  an  acceptance  by  them, 
and  that  they  were  not  liable  as  assignees  of  the 
term.    Hill  v.  Dohie,  2  Moore,  342 ;  8  Taunt.  325. 

Endeavonring  to  Effect  a  Sale.] — ^Assignees 
have  a  right  to  do  reasonable  acts  to  ascertain 
the  value  of  property.  Ho]}e  v.  Booth,  1  B.  & 
Ad.  505. 

Assignees  are  not  concluded  by  putting  up 
premises  to  sell ;  they  may  make  an  expen- 
ment  to  see  if  the  lease  is  beneficial ;  but  where 
they  put  up  the  premises  to  auction,  and  found 
a  purchaser,  and  received  a  deposit,  but  the  con- 
tract of  sale  afterwards  went  off,  without  the 
assignees  shewing  any  reason  why  they  did  not 
enforce  the  sale  : — Held,  that  they  were  liable 
to  the  payment  of  rent,  as  assignees  of  all  the 
estate  and  interest  of  the  bankrupt  in  the  pre- 
mises.   Hastings  v.  Wilson,  Holt,  290. 

But  the  mere  fact  that  the  assignees  adver- 
tised and  put  the  estate  up  to  «de  (without 
stating  themselves  to  be  the  owners  or  possessed 
thereof),  they  never  having  in  fact  taken  pos- 
session of  the  premises,  and  there  being  no 
bidder,  and  the  premises  were  not  sold,  is  no 
more  than  an  experiment  to  ascertain  the  value 
of  the  lease,  and  not  an  assent  on  the  part  of  the 
assignees.  Turner  v.  Iticluirdson,  7  East,  335  ; 
3  Smith,  330. 

I^  a  bankrupt  h^  a  lease  of  premises,  and  also 
a  reversionary  interest  in  them,  and  his  assignees 
sell  his  estate  and  reversionary  interest  in  the 
premises,  it  amounts  to  an  acceptance  of  the 
lease  by  the  assignees.  Page  v.  Godden,  2  Stark. 
309. 

If  the  assignee  holds  the  lease  from  December 
to  May,  and  puts  a  person  into  possession,  with 
instructions  to  let  the  premises,  and  several 
applications  are  made  by  parties  desirous  to  take 
them,  but  they  remain  unlet,  and  on  the  land- 
lord calling  upon  the  assignee  for  payment 
of  rent,  he  says  he  will  pay  it  if  he  can  make 
anything  by  the  house  ;  and  the  jury  find  that 
this  is  only  a  conditional  acceptance  of  the  lease, 
and  that  he  has  not  retained  it  an  unreasonable 
time,  the  court  will  not  disturb  the  verdict. 
Lindsay  v.  LimbeH,  12  Moore,  209 ;  2  C.  &  F. 
626. 

If  the  assignees  so  act  as  to  make  the  property 
of  less  value  to  the  landlord,  and  as  if  the  pro- 
perty were  vested  in  them,  it  is  said  to  be  an 
election.     Carter  v.  Wame,  4  C.  &  P.  191. 
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If  a  sale  takes  place  on  the  premises  of  the 
stock-in-trade,  and  the  house  and  shop  fixtures, 
and  the  catalogue  states  that  on  the  same  day 
will  be  sold  the  yalaable  lease  of  the  premises, 
with  commanding  shop,  held  for  an  unexpired 
term  of  sixteen  years  from  Lady-day  preceding, 
at  the  low  rent  of  202.  per  annum,  and  the  cata- 
logue describes  the  s^e  to  be  made  without 
reserve,  and  contains  a  list  of  fixtures,  some 
of  them  belonging  to  the  landlord,  and  some  put 
up  by  the  bankrupt,  and  the  lease  is  bought  in, 
but  all  the  fixtures  are  sold,  and  the  premises 
much  injured  by  their  being  taken  do?m  and 
carried  away,  it  is  a  taking  possession. 


Xleotion— What  CoYenanti  Aiiigneef  bound 
to  enter  into.]  —  A.,  before  his  bankruptcy, 
agreed  to  take  a  lease  of  a  cotton  mill,  and 
entered  into  possession.  After  his  bankruptcy, 
one  of  his  assignees  took  possession,  and  agreed 
to  accept  the  lease,  a  draft  of  which  was  sent  to 
the  assignees,  containing  covenants  personally 
binding  on  them  during  the  whole  of  the  term, 
and  one  in  particular,  to  prevent  them  from  as- 
signing without  the  licence  of  the  lessor : — Held, 
that  the  assignees  were  not  bound  to  accept 
of  such  a  lease,  and  even  if  they  were,  that  the 
Court  of  Review  had  no  jurisdiction  to  compel 
n)ecific  performance  of  the  agreement.  Jyuras, 
£x  parte,  3  Deac.  &  Chit.  144  ;  1  Mont.  & 
Ayr.  93. 

fi.  Under  the  Bankruptcy  Act,  1869. 

Leaseholds  yeet  in  Trustee  on  ApiTointment.] 

—Under  the  Bankruptcy  Act,  1869,  ss.  17,  23, 24, 
the  leaseholds  of  a  liquidating  debtor  vest  in  the 
trustee  on  his  appointment,  subject  to  his  power 
of  disclaimer ;  and  if  there  is  no  valid  disclaimer 
the  trustee  is  personally  liable  for  the  rent 
accruing  due  after  his  appointment  and  on  the 
covenants  of  the  lease.  WiUon  v.  Wallani,  6 
Ex.  D.  165  ;  49  L.  J.,  Ex.  437  ;  42  L.  T.  375 ; 
28  W.  R.  597  ;  44  J.  P.  475. 

Landlord's  Bight  to  Distrain  for  Bent.]— 
When  the  trustee  continues  in  possession  of  pre- 
mises of  which  the  liquidating  debtor  was 
tenant,  not  having  disclaimed  the  lease,  the 
landlord  has  a  right,  as  against  the  trustee, 
to  distrain,  without  obtaining  leave  from  the 
Court  of  Bankruptcy,  for  rent  accruing  due  after 
the  commencement  of  the  liquidation,  even 
though  it  is  rent  which,  under  the  terms  of  the 
lease,  is  payable  in  advance.  Haley  Ex  parte, 
Binnx,  In  re,  1  Ch.  D.  285  ;  46  L.  J.,  Bk.  21  ;  33 
L.  T.  706  ;  24  W.  R.  300. 

Liability  of  Trustee  for  Bent.]— A  trustee 
who  takes  actual  possession  of  leasehold  pro- 
perty of  the  bankrupt,  and  docs  not,  when  called 
upon  by  the  landlord  so  to  do,  disclaim  the  lease 
in  the  way  provided  by  s.  23  of  the  Bankruptcy 
Act,  1869,  is  personally  liable  for  the  rent  which 
accrues  due  siter  he  takes  possession.  Dressier, 
Fx  parte,  Solomon,  In  re,  9  Ch.  D.  252  ;  48  L.  J., 
Bk.  20  ;  39  L.  T.  377  ;  27  W.  R.  144— C.  A. 

Sect.  35  only  gives  the  landlord  a  right  of 
proof  for  the  proportionate  part  of  the  rent  up  to 
the  date  of  the  adjudication,  but  does  not  relieve 
the  trustee  from  his  personal  liability.    Ih, 

The  leasehold  estate  of  a  bankrupt  or  debtor 
liquidating  his  affairs  by  arrangement  vests  ab- 
solutely in  the  trustee  upon  his  appointment,  and 


he  has  no  right  of  election  to  accept  or  dedinc 
the  leases,  his  only  remedy  being  by  disclaimer  ; 
and  if  he  neglects  or  is  unable  to  disclaim,  he 
becomes  personally  liable  in  respect  of  the 
covenants  contained  in  the  leases  as  from  the 
date  of  his  appointment :  but  he  is  not  liable  for 
any  breach  of  covenant  happening  before  his 
appointment.  The  plaintiff  demised  to  K.  a 
wharf  for  twenty-one  years  :  the  lease  contained 
covenants  for  rent  and  repairs  by  the  lessee.  M. 
deposited  the  lease  with  S.  as  security  for  a  debt. 
M.  filed  a  petition  for  liquidation  on  the  8th  of 
December,  1880,  and  the  defendant  was  ap- 
pointed trustee  on  the  3rd  of  January,  1881. 
The  defendant  never  took  possession  of  the 
wharf ;  but  he  negotiated  with  S.  for  the  assign- 
ment of  the  lease  to  him  :  the  negotiations 
§  roved  abortive.  The  plaintiff  served  tiie  def  en- 
ant  with  a  notice  requiring  him  to  disclaim  ; 
but  the  defendant  failed  to  do  this.  The  plain- 
tiff then  brought  the  present  action  to  recover 
two  quarters'  rent,  due  respectively  on  the  25th 
of  December,  1880,  and  on  the  25th  of  March, 
1881,  and  damages  for  breach  of  the  covenant  to 
repair : — Held,  that  the  plaintiff  could  not 
recover  from  the  defendant  the  quarter's  rent 
falling  due  on  the  25th  of  December,  1880, 
because  the  defendant  was  not  appointed  trustee 
until  the  3rd  of  January,  1881  ;  but  that  the 
defendant  was  personally  liable  for  the  quarter's 
rent  due  on  the  25th  of-  March,  1881,  and  for 
breach  of  the  covenant  to  repair,  on  the 
grounds,  first,  that  by  virtue  of  his  appointment 
as  trustee  all  the  property  of  the  liquidating 
debtor  vested  in  him  without  any  election  on  his 
part ;  and,  secondly,  if  an  election  on  his  part 
was  necessary,  he  had,  by  his  conduct,  elected 
to  accept  the  lease.  Titterton  v.  Cooper,  9  Q.  B.  D. 
473  ;  51  L.  J.,  Q.  B.  472  ;  46  L.  T.  870  ;  30 
W.  R.  866— C.  A. 


Landlord's  Bemedj.]— A  debtor  filed  a 


liquidation  petition  on  the  14th  of  September, 
and  on  the  3rd  of  October  a  trustee  was  ap- 
pointed. On  the  26th  of  November  the  creditors 
resolved  that  the  trustee  should  sell  the  debtor's 
estate  for  a  sum  sufficient  to  pay  the  creditors 
4*.  in  the  pound ;  that  the  delator's  discharge 
should  be  granted  on  the  filing  of  the  trustee's 
certificate  that  the  provisions  of  this  scheme  of 
settlement  had  been  complied  with  ;  and  that 
the  close  of  the  liquidation  and  the  release  of  the 
trustee  should  take  place  on  and  from  the  28th 
of  January.  On  the  4th  of  January  these  reso- 
lutions were  approved  by  the  court.  The  debtor 
was  tenant  of  some  business  premises  and  some 
chattels  for  a  term  which  expired  on  the  25th  of 
December.  The  tnistee  took  possession  of  the 
premises  and  the  chattels,  and  remained  in  pos- 
session of  them  until  the  expiration  of  the  tenn, 
but  he  did  not  pay  the  landlord  the  quarter's 
rent  which  fell  due  on  the  25th  of  Deceml>er. 
On  the  26th  of  February  the  landlord  applied  to 
the  Court  of  Bankruptcy  for  an  order  directing 
the  trustee  to  pay  him  that  quarter's  rent. 
There  was  evidence  that  several  applications  had 
been  made  to  the  trustee  for  the  rent  in  the 
course  of  January,  and  that  he  had  said  that  he 
had  left  money  with  the  debtor  to  pay  it : — Held, 
that  either  the  landlord's  remedy  was  a  personal 
one  against  the  trustee,  in  which  case  the  Court 
of  Bankruptcy  had  no  jurisdiction  in  the  matter, 
or  that,  if  there  was  a  remedy  in  the  Court  of 
Bankruptcy,  the  trustee  had  done  nothing  more 
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than  oommit  a  de&olt  in  the  administration  of 
the  assets,  from  liability  for  which  he  was  pro- 
tected by  the  release,  there  being  nothing  to 
shew  that  there  had  been  any  fraud  in  obtaining 
it.  Carter y  Ex  parte,  Ware,  In  re,  8  Ch.  D.  731  ; 
39  L.  T.  185  ;  27  W.  R.  106— C.  A. 

7.  When  Bankruptcy  works  a  Forfeiture, 

Proyiso  to  be  Void  in  oase  of  Baakrnptey.] — 
Property  may  be  limited  or  leased  to  a  man  to 
go  over  or  to  revert  back  in  the  event  of  his 
bankruptcy.  Brandon  v.  Robinson^  1  Rose,  197  ; 
8.  C,  nom.  Brandon,  £x  parte,  18  Ves.  429. 

If  a  lease  to  a  trader  contains  a  proviso  that  it 
shall  be  void  if  he  becomes  bankrupt,  the  term 
does  not  pass  to  his  assignees,  but  determines 
altogether  upon  that  event  taking  place.  Boe  d. 
Jlunter  v.  Galliert,  2  T.  R.  133. 

But,  to  prevent  it  passing,  there  must  be  an 
express  proviso  to  that  effect.  Doe  d.  Ooodhehere 
▼.  Betan,  3  M.  &  S.  353  ;  2  Rose,  456. 

An  estate  was  devised  to  A.  for  life,  determin- 
able in  case  he  should  be  declared  a  bankrupt, 
or  do  or  suffer  anything  whereby  the  estate 
would,  if  belonging  to  him  absolutely,  pass  to 
any  other  person.  At  the  time  of  the  testator's 
death  there  was  an  adjudication  of  bankruptcy 
subsisting  against  A.,  but  before  any  rent  accrued 
due  in  respect  of  the  devised  estate,  it  was 
annulled  with  the  consent  of  creditors  : — Held, 
that  the  clause  of  forfeiture  did  not  take  effect. 
White  V.  ChiUy,  1  L.  R.,  Eq.  372  ;  35  L.  J.,  Ch. 
343. 

Corenant  not  to  Assign  or  Underlet  without 
Xieence.] — The  usual  covenant,  not  to  let,  &c., 
will  not  prevent  a  lease  from  passing  to  the 
assignees.  Doe  d.  Ckeere  v.  Smith,  1  Marsh.  359  ; 
6  Taunt.  795  ;  2  Rose,  280. 

A.  granted  a  lease  to  B.,  which  contained  a 
covenant  that  B.,  his  executors  or  administrators, 
without  mentioning  assigns,  should  not  underlet 
without  the  consent  of  the  lessor :  B.  became 
bankrupt,  and  his  assignees  assigned  the  premises 
to  C. ;  B.  obtained  his  certificate,  and  C.  re- 
assigned the  premises  to  him,  after  which  he 
underlet  them  to  another  person : — Held,  that 
B.  having  been  dischai*ged  at  the  time  of  his 
bankruptcy  from  all  covenants  in  the  lease,  by 
49  Geo.  3,  c.  121,  s.  19,  the  underletting  by  him, 
which  was  in  the  character  of  assignee,  was  no 
forfeiture  of  the  lease.    Ih, 

A  proviso  in  a  lease,  that  the  lessee,  his 
executors  or  administrators,  shall  not  assign 
without  the  lessor's  consent  in  writing,  did  not 
prevent  the  commissioners  from  assigning  the 
lease  to  the  assignees  without  such  consent.  Doe 
d.  Ooodhehere  v.  Bevan,  3  M.  &  S.  353  ;  2  Rose, 
456. 

When  a  lease  contained  covenants  not  to  as- 
sign or  underlet,  with  a  proviso  that  in  case 
the  tenant  should  voluntarily  or  otherwise  lose 
possession  of  the  farm,  the  lessor  might  re-enter  : 
— Held,  tjjat  the  assignees  in  bankrupcy  of  the 
tenant  (the  lessor  having  accepted  the  assignees) 
were  in  by  contract  with  the  lessor,  and  not  by 
operation  of  law,  and  were,  therefore,  bound  by 
the  covenants  in  the  lease.  Dyke  v.  Taylor,  2 
Giff.  666;  6  Jur.,  N.  S.  1329;  3  L.  T.  530. 
Afllrmed,  30  L.  J.,  Ch.  281 ;  7  Jur.,  N.  S.  683  ;  3 
L.  T.  717  ;  9  W.  R.  408. 

The  assignees,  after  an  injunction  restraining 
them  from  parting  with  possession  without  the 
leoBor's  consent,  pat  into  posaeasion  an  agent, 


who  cultivated  the  farm  with  his  own  moneys, 
receiving  no  wages  from  the  assignees  : — Held, 
an  invasion  of  the  injunction.    lb. 

In  cases  of  bankruptcy,  the  assent  of  the  lessor 
was  presumed  in  law  to  have  been  given  to  the 
assignment  of  the  premises  by  the  commissioners. 
Wadham  v.  Marlowe,  2  Chit.  600  ;  4  Dougl.  54  ; 
8  East,  314,  n. ;  1  H.  Bl.  438,  n. 


Composition  Deed— EfiiBct  of  Execution.] 


— A  lessee,  who  covenanted  not  to  assign  the 
demised  premises  without  the  consent  in  writing 
of  the  lessor,  executed  a  deed,  under  24  &  25 
Vict.  c.  134,  s.  42,  whereby  he  assigned  all  his 
property  to  trustees  for  the  benefit  of  his  credi- 
tors : — Held,  that  the  assignment  was  a  forfeiture 
of  the  lease.  Holland  v.  Cole,  1  H.  &  C.  67  ;  31 
L.  J,,  Ex.  481  ;  8  Jur.,  N.  S.  1066 ;  6  L.  T.  603  ; 
10  W.  R.  563. 

DiieUimor  of  Loasoholds.] — See  post,    Dis- 

CLAIHEB  OF  ONEBOUS  PBOPERTT. 


ii.  Growing  Crops,  Fixtures  and  Goodwill. 

Growing  Crops  out  by  Mortgagor's  Trasteo 
after  Kotiee.] — A  mortgagor  presented  a  |X3tition 
for  liquidation  of  his  estate,  and  the  trustee  ap- 
pointed went  into  possession  of  the  mortgaged 
lands  and  commenced  cutting  the  growing  cn^ps. 
The  mortgagee  then  put  a  man  in  possession  and 
required  the  trustee  to  give  up  possession,  which  he 
declined  to  do.  In  an  action  against  the  trustee 
an  injunction  was  granted  restraining  him  from 
cutting  crops  and  from  removing  the  crops  cut 
after  tiie  demand  made  by  the  mortgagee.  Bag- 
nail  V.  Villar,  12  Ch.  D.  812  ;  48  L.  J.,  Ch.  696  ; 
28  W.  R.  242. 

Crops  when  severed  from  Land.] — Though  a 
bill  of  sale  under  the  Bills  of  Sale  Act,  1854,  does 
not  require  registration  in  respect  of  growing 
crops,  yet  when  the  croi->8  are  subsequently 
severed  by  the  grantor  they  become  personal 
chattels,  and,  if  possession  has  not  been  taken 
of  them  by  the  grantee  before  the  commencement 
of  the  bankruptcy  of  the  grantor,  they  will  pass 
to  the  trustee  in  the  bankruptcy.  Brantom  v. 
GriJUs  (1  C.  P.  D.  349  ;  2  C.  P.  D.  212)  dis- 
tinguishcJi ;  Kational  Mercantile  Bank,  Ex 
parte,  PhUlips,  In  re,  16  Ch.  D.  104  ;  50  L.  J., 
Ch.  231  ;  44  L.  T.  265  ;  29  W.  R.  227— C.  A. 

Fiztnres— Forfeiture  of  Lease — Assignee's 
Sight  to  Enter  and  Bemove  Fixtures.]— A 
lessee  covenanted  to  erect  a  steam-engine,  ma- 
chinery, and  buildings  proper  for  carrying  on 
the  business  of  a  shipwright,  on  the  land  demised, 
and  to  leave  the  same  for  the  lessors  at  the  ex- 
piration or  other  sooner  determination  of  the 
term,  "  it  being  by  the  indenture  declared,  that 
all  steam  and  other  engines,  machinery,  &c.,  set 
up  upon  t|ie  premises  at  any  time  during  the 
term  for  the  purpoFC  of  carrying  on  the  trade  of 
a  shipwright,  together  with  all  fixtures,  should 
not  be  removed  therefrom,  but  should,  upon  the 
expiration  or  other  sooner  determination  of  the 
term,  belong  to  the  landlords,  and  not  to  the 
tenant,  without  any  payment  being  made  to  him 
for  the  same."  The  lease  then  went  on  to  provide 
*'  that  the  last-mentioned  stipulation  should  not 
be  construed  to  apply  to  any  machinery  or  other 
articles  which  might  be  erected  or  set  up  on  the 
demised  premises  by  the  lessee  during  the  term, 
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for  any  other  purpose  than  that  of  carrying  on 
the  business  of  a  shipwright ;  bat  that  it  should 
be  lawful  for  the  lessee  at  any  time  during  the 
term,  or  at  the  expiration  thereof,  to  remove  and 
take  away  all  such  last-mentioued  machinery 
from  the  premises.  The  lease  contained  af  urther 
proviso,  that  in  the  event  of  the  lessee  becoming 
bankrupt  it  should  be  lawful  for  the  lessors  to 
re-enter,  and  upon  such  entry  to  take  possession 
of,  have,  and  use  as  their  own  property,  without 
paying  any  thing  for  the  same,  all  steam  and  other 
engines  which  should  be  found  on  the  premises, 
and  which  should  be  used  or  employed  in  or 
about  the  business  of  a  shipbuilder  thereon." 
The  Icsijee  having  become  bankrupt,  the  lessors 
re-entered  for  the  forfeiture  :— Held,  that  the 
assignees  of  the  lessee  were  entitled  to  enter  for 
the  purpose  of  removing  the  fixtures  other  than 
those  set  up  for  the  shipbuilding  business,  and  to 
a  reasonable  time  for  that  purpose.  StanttfeJd 
V.  Portsmmth  (Mai/or,  ,Jv.),  4  C.  B.,  N.  S.  120  ; 
27  L.  J.,  C..P.  124  ;  4  Jur.,  N.  S.  440. 

Goodwill  of  Xortgigred  Publio-hoiue.]— The 

gcxxiwill  of  a  mortgaged  public-house  is  not  a 
personal  goodwill,  but  belongs  to  the  mortgagor's 
trustee  in  liquidation  as  against  the  mortgagee. 
Ihinnett,  IJx  parte,  Kit  chin.  In  re,  16  Ch.  D. 
226  ;  50  L.  J.,  Ch.  212  ;  44  L.  T.  226  ;  29  W.  R. 
129— C.  A. 

Tenant*!  Fiztnres.1— A  mortgage  (by  w^ay  of 
underlease)  executecl  in  1877  of  a  leasehold 
public-house  contained  no  express  assignment  of 
the  fixtures.  There  was  a  clause  by  which, 
"  for  the  puqx)se  of  better  securing  the  punctual 
payment  of  the  interest  "  on  the  mortgage  debt, 
the  mortgagor  attorned  tenant  to  the  mortgagee 
of  the  mortgaged  property  at  a  yearly  rent  equal 
to  the  amount  of  a  year's  interest.  And  there 
was  a  proviso  that  the  mortgagee  might,  at  any 
time  after  the  day  when  the  first  instalment  of 
rent  should  become  due,  enter  upon  the  property 
and  determine  the  tenancy,  without  giving  the 
mortgagor  any  notice  to  quit.  Two  years  after- 
wards the  mortgagor  became  bankrupt.  The 
mortgagee  had  taken  no  step  to  determine  the 
tenancy : — Held,  that,  as  the  tenancy  was  created 
only  for  the  purpose  of  giving  an  additional 
security  for  the  payment  of  the  interest,  the 
mortgagee  did  not  cease  to  be  a  mortgagee  be- 
cause he  was  made  a  landlord,  and  that  he  was 
entitled  as  against  the  trustee  in  the  bankruptcy 
of  the  mortgagor  to  trade  fixtures  which  had 
been  annexed  to  the  public-house  after  the  exe- 
cution of  the  mortgage.    lb, 

Fixtures  pat  np  by  previons  Tenant — Sign- 
board of  Inn.]— At  the  Royal  Oak  Inn,  Bettws- 
y-Coed,  there  was,  in  1847,  asignboaitl  affixed  to 
the  wall  of  the  house  by  staples.  The  inn  was 
then  held  by  E.  R.  as  tenant  from  year  to  year. 
In  the  same  year  David  Cox,  who  wUs  a  friend 
of  E.  R.,  went  up  a  ladder  and  painted  on  the  old 
signboard  a  picture  of  an  oak  tree,  with  horse- 
men riding  underneath.  The  picture  so  painted 
remained  as  the  sign  of  the  house.  In  1849  Cox 
retouched  and  varnished  the  picture.  In  1866 
owing  to  alterations  in  the  house,  tl^p  picture 
was  taken  down  and  placed,  first  in  a  sitting- 
room  and  afterwards  (being  &amed  and  glazed) 
in  the  hall  of  the  inn,  where  it  was  affixed  to  the 
wall.  In  1861  E.  R.  died,  and  was  succeeded  in 
the  tenancy  of  the  house,  by  his  son,  R,  R.,  who 


took  a  lease  of  the  house  from  Lord  W.  D.  for 
twenty-one  years,  containing  a  covenant  to  sur- 
render the  house  and  fixtures  at  the  end  of  the 
term.  In  1863  R.  R.  died,  having  devised  all  his 
property  to  his  wife,  who  subsequently  marrie  J. 
D.  X.  In  August,  1871,  D.  X.  surrendered  the 
lease  to  Lady  W.  D.,  who  on  the  same  day  granted 
him  a  lease  for  fifty-eight  years,  containing  a  like 
covenant  to  surrender.  D.  X.  died  in  1876,  and 
his  widow  thereupon  conveyed  all  her  interest  in 
the  inn  (expressly  reserving  the  signboard)  to 
M.  A.  T.,  who,  by  arrangement,  retained  the 
signboard  at  the  inn  for  two  years.  At  the 
end  of  the  two  years  Mrs.  D.  X.  sent  for  the 
signboard,  but  Lady  W.  D.'s  agent  forbade  its 
removal,  and  it  remained  in  the  hall  of  the 
inn  till  the  filing  of  a  petition  for  liquida- 
tion by  M.  A.  T. :— Held,  that  M.  A.  T.  had  no 
right  of  property  in  the  signboard  ;  that  it  wa.<3 
not  a  chattel  of  which  reputed  ownership  oould 
be  predicated,  and  that,  as  against  M.  A.  T.  and 
her  trustee  in  liquidation,  Lady  W.  D.  had  a 
clear  right  of  preventing  the  removal  of  the  fix- 
ture. WiUonahhy  D'Eregby {Baroness^  oiSh^rm, 
Ex  parte,  Thomas,  In  re,  44  L.  T.  781  ;  29  W.  R. 
527.    Reversing  S,  C,  43  L.  T.  638 ;  29  W.  R.  248. 


iii.  Shares  in  Companies  holding  Real  JSttate, 

Where  a  company  was  formed  by  act  of  par- 
liament for  the  purchase  of  lands  to  make  a 
canal,  and  the  act  declared  that  the  shares 
"  shall  be  deemed  personal  estate,  and  shall  be 
transmissible  as  such  :" — Held,  that  though  the 
profits  arose  out  of  land,  the  shares  were  personal 
property,  passing  as  such  to  the  assignees,  on  the 
bankruptcy  of  the  proprietor.  Lancaster  Canal 
Company,  Ex  parte,  1  Deac.  k.  Chit,  411  ;  1 
Mont.  116;  1  Mont.  &  Bligh,  94;  8.  P„  Lavc^ 
rence,  Ex  parte,  1  De  Gex,  269. 

But  shares  in  the  Vauxhall  Bridge  Company, 
who  are  seised  of  a  real  estate,  were  not  within 
the  21  Jac.  1,  c.  19,  s.  11.  Vauxhall  Jiridffe 
Company,  Ex  parte,  1  Glyn  &  J.  101. 

3,  Thikcw  in  Action. 

Unliquidated  Damages  in  respect  of  Contract.] 

— ^Assignees  may  maintain  an  action  for  unliqui- 
dated damages,  which  have  accrued  before  the 
bankruptcy  by  non-performance  of  a  contract. 
Wright  V.  Fairfield,  2  B.  &  Ad.  727. 

Beyersionary  Interests.] — ^After  the  appoint- 
ment of  assignees  under  12  &  13  Vict,  c  106,  a. 
141,  an  assignment  for  value  by  a  bankrupt  of  a 
reversionary  interest  cannot  prevail  against  the 
right  of  the  assignees.  Coombe,  In  re,  1  Gifi.  91  ; 
5  Jur.,  N.  S.  784  ;  7  W.  R.  609. 

Chose  in  Aotion  of  Wife  before  MarxiAge.] 
— Assignees  of  a  bankrupt  cannot,  in  their 
names  alone,  maintain  an  action  on  &  chose  in 
action  (e.  g.,  a  promissory  note)  made  to  the 
wife  of  a  bankrupt  before  her  marriage.  She-r^ 
rington  v.  Yates,  1  D.  &  L.  1032  ;  12  M.  &  W. 
853  ;  13  L.  J.,  Ex.  249— Ex.  Ch.  Overruling 
11  M.  &  W.  42 ;  2  D.,  N.  S.  803  ;  12  L.  J..  Ex. 
216. 

In  right  of  Wife.]— A  right  of  entry  vested  in 
husband  and  wife  in  right  of  the  wife  passes 
to  the  assignees  of  the  husband  upon  his  bank- 
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Tuptcj.     Mitchell  y.  Suahet,  6  Bing.  689  ;  4  M. 
&  P.  577. 

• 

Contraet  for  Penonal  Berrioes.]— A.  agreed  in 
writing  with  B.  &  C.  on  behall  of  themselves  and 
D.,  as  partners  in  trade,  to  serve  them,  B.  and  C, 
and  the  survivor  of  them,  for  seven  yeare,  as  their 
foreman,  and  not  to  engage  in  trade  on  his  own 
acooont  during  that  period  without  their  con- 
sent ;  and  B.  and  C.  agreed  to  pay  him  wages 
after  the  rate  of  SI,  Ss.  per  week,  so  long  as 
be  should  serve  them  faitlifully: — Held,  that 
the  right  of  action  in  respect  of  the  damages  or 
penalty  having  accrued  before  the  bankruptcy  of 
B.,  and  the  damages  relating  rather  to  the  pro- 
perty than  to  the  person,  feelings  or  character  of 
B.,  the  right  of  action  in  respect  of  the  damages 
passed  to  the  assignees  of  B.  Beckham  v.  Drake 
Qn  erriyr),  2  H.  L.  Cas.  579 ;  11  M.  &  W.  315 ; 
12  L.  J.,  Ex.  486  ;  13  Jur.  921. 

Damages  for  Xisreprosentatloii.] — ^To  a  de- 
claration for  a  fraudulent  misrepresentation, 
whereby  the  plaintiff  was  induced  to  pay  2,000^., 
and  sustained  great  loss,  was  adjudicated  a  bank- 
rupt, suffered  personal  annoyance,  and  was  in- 
jured in  his  character  and  credit,  the  defendant; 
except  as  to  the  claim  in  respect  of  the  adjudi- 
cation, and  of  the  remainder  of  the  personal 
damage,  pleaded  that  before  action  the  plaintiff 
had  been  adjudicated  bankrupt ;  that  the  loss 
sustained  was  a  pecuniary  loss ,  and  that  the 
right  to  sue  for  it  passed  to  his  assignees  : — Held, 
that  the  only  damage  recoverable  was  a  direct 
pecuniary  loss,  the  right  to  sue  for  which  passed 
to  the  assignees,  and  therefore  that  the  plea  was 
a  good  answer  to  the  whole  declaration,  and 
might  have  been  so  pleaded.  Hodgson  v.  Sidney^ 
1  L.  E.,  Ex.  313  ;  35  L.  J.,  Ex,  182  ;  14  W.  E. 
923  ;  4  H.  &  C.  492. 

Interett.] — Assignees  of  a  bankrupt  banker 
are  entitled  to  interest  accruing  after  the  bank- 
ruptcy on  the  overdrawn  accounts  of  the  custo- 
mers of  the  bank.  Pott  v.  Bevan,  1  C.  &  K. 
335  ;  7  M.  &  G.  604  ;  8  Scott,  N.  R.,  319  ;  13  L. 
J.,  C.  P.  187;  8  Jur.  560, 

Honey  payable  in  consideration  of  Partner* 
•hip.] — A  sole  trader  having  agreed,  in  consider- 
ation of  a  sum  payable  by  instalments,  to  take 
two  persons  into  partnership  with  him  for  a 
period  of  eighteen  years,  and  having  become 
bankrupt  five  months  after  the  commencement 
of  the  partnership,  when  only  one  instalment 
was  due,  his  assignees  are  entitled  at  the  respect- 
ive periods  to  receive  the  remaining  instalments. 
AJthurgt  V.  Jackson^  1  Swans,  85. 

Bight  to  Indemnity.]— Where  there  is  an  im- 
plied duty  on  the  part  of  a  lessee  to  indemnify 
his  under-tenant  from  the  consequences  of  the 
non -performance  of  his  covenants  with  the  su- 
perior landlord,  for  breach  of  which  an  action 
would  lie,  and  the  under-tenant's  goods  are 
seized  under  a  distress  for  rent  by  the  supe- 
rior landlord,  the  injury  resulting  to  the  under 
tenant  from  the  distress  gives  a  right  of  action 
to  his  assignees.  Hancock  v.  Cc^yn^  1  M.  & 
Scott,  521 ;  8  Bmg.  359. 

Amonnt  of  Damagee.}— H.,  before  his  bank- 
ruptcy, hired  a  carriage  of  M.,  and  let  it  to  the 


defendant ;  the  defendant  sent  it  back  to  H. 
damaged  ;  M.  repaired  it  with  the  assent  of  H., 
and  (H.  having  become  bankrupt)  proved  the 
amount  due  for  repairs  under  his  commission  : 
— Held,  that  his  assignee  had  a  right  of  action 
against  the  defendant,  although  his  estate  paid 
no  dividend,  but  for  nominal  damages  only. 
Porter  v.  Voi-lcy,  9  Bing.  93  ;  2  M.  &  Scott,  141. 

Yor  Breaoh  of  Agreement  to  leU  Pro- 
perty in  Consideration  of  Payment  of  Debts.] — 
A.  &  S.,  being  traders  in  embarrassed  circum- 
stances, sold  their  business  to  the  defendant  upon 
condition  that  he  should  pay  certain  debts  owing 
by  them.  This  he  failed  to  do,  and  left  a  bal- 
ance of  1,750Z.  unpaid  to  the  creditors  of  A.  &  8. 
A.  &  S.  afterwards  liquidated  their  affairs  by 
arrangement  under  the  Bankruptcy  Act.,  1869, 
and  the  plaintiff  having  been  appointed  trustee, 
brought  an  action  for  breach  of  contract : — 
Held,  that  he  was  entitled  to  recover  the  sum  of 
1,750/.,  and  not  merely  nominal  damages.  Por- 
ter V.  Vorlcy  (9  Bing.  93)  disapproved  of.  Ash- 
down  V.  IngamelU,  5  Ex.  D.  280  ;  43  L.  T.  424 
— C.  A. 

Claim  against  Crown.] — ^T.,  having  taken  pro- 
ceedings in  the  Court  of  Costa  Rica  for  the  re- 
covery of  two  cargoes  of  goods,  the  British  vice- 
consul  interfered,  and  obtained  an  order  for  the 
suspension  of  the  suit.  He  thereupon  applied 
for  compensation  to  the  crown.  Before  and 
after  these  acts  of  the  vice-consul,  Y.  was  adjudi- 
cated a  bankrupt : — Held,  that  he  could  not 
maintain  his  claim,  as  it  was  not  in  respect  of  a 
mere  personal  wrong,  but  affected  the  right  to 
property,  and  therefore  became  vested  in  his 
assignees.     Young,  In  re,  12  W.  R.  537— P.  G. 

Debentnres.] — ^A  debenture  of  a  joint  stock 
company,  by  which  the  company  undertakes  to 
pay  a  sum  of  money,  with  interest,  and  charge 
its  undertaking  and  property  with  the  payment, 
is  a  chose  in  action  within  the  meaning  of  s.  15, 
sub-s.  5,  of  the  Bankruptcy  Act,  1869.  Prycc, 
In  re,  Itensbvrg,  Ex  parte,  4  Ch.  D.  685  ;  36  L. 
T.  117  ;  25  W.  R.  432. 

An  assignment  of  such  a  debenture  by  indorse- 
ment in  blank  confers  a  good  title  on  the  as- 
signee as  against  the  trustee  in  bankruptcy  of 
the  assignor,  notwithstanding  that  the  assignee 
gives  no  notice  to  the  company  until  after  the 
commencement  of  the  bankruptcy.    /  b, 

Treipass  to  Goods.] — ^An  action  for  seizing 
and  taking  the  plaintiff's  goods,  under  a  false 
and  unfounded  claim  of  a  debt,  per  quod  he  was 
annoyed  and  prejudiced  in  his  business,  and 
believed  by  his  customers  to  be  insolvent,  and 
his  lodgers  left  his  house,  does  not  pass  to  his 
assignees  on  his  bankruptcy.  Brewer  v.  Dew  or 
Drew,  11  M.  &  W.  625  ;  1  D.  &  L.383  ;  12  L. 
J.,  Ex,  448  ;  7  Jur.  953. 

Tretpaes  to  Dwelling-Honie.] — Action  for 
breaking  and  entering  the  plaintiff's  dwelling- 
house,  and  creating  a  noise  and  disturbance  and 
damaging  the  doors,  and  seizing  his  goods  and 
exposing  them  to  sale  on  the  premises  without 
his  leave,  whereby  he  and  his  family  were  dis- 
turbed and  annoyed  in  the  possession  of  the 
same,  and  he  was  prevented  carrying  on  his 
business.     Plea,  that  the  plaintiff  became  bank- 
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rapt  after  action  brought : — Held,  that  the 
primary  personal  injury  to  the  bankrupt  being 
the  principal  and  essential  cause  of  action,  it 
still  remained  in  the  bankrupt,  and  did  not  pass 
to  his  assignee  ;  and,  therefore,  that  the  plea  was 
bad.  Rogers  y.  Sjyenci^  (Jn  error),  12  C.  &  F. 
7U0  ;  S.  C.  in  Ex.  Ch.  13  M.  &  W.  571  ;  15  L.  J., 
Ex.  49 ;  and  in  Ex.  2  D.,  N.  S.  999  ;  11  M.  &  W. 
191  ;  12  L.  J.,  Ex.  252. 

Tref  pass  to  Land— Andgneef  not  haYing  made 
their  Election.  ] — A  right  of  action  of  trespass 
quare  clausum  fregit,  is  maintainable  by  a 
tenant  from  year  to  year,  who  has  become  bank- 
rupt after  the  committing  the  trespass,  and  before 
the  commencement  of  the  suit ;  and  docs  not 
pass  to  the  assignees  by  the  assignment,  unless 
they  intei-fere  ;  as  the  bankrupt  may  sue  as  a 
trustee  for,  and  has  a  good  title  against  all  per- 
sons but,  them.  Clark  v.  Calvert ,  3  Moore,  96 ; 
8  Taunt.  742. 

Sednction  of  Debtor's  Banghter.]— A  right  of 
action  for  seduction  of  a  man's  daughter,  per 
quod  scrvitium  amisit,  does  not  pass  to  his  as- 
signees in  the  event  of  his  bankruptcy.  Howard 
V.  Crowther,  8  M.  &  W.  601 ;  5  Jur.  91. 

Policies  of  Ininranee.]— A  policy  of  insurance, 
effected  by  a  bankrupt  upon  his  own  life  at  an 
annual  premium,  passes  to  his  assignees,  however 
small  the  apparent  value  of  it  may  be  at  the  time 
of  his  bankruptcy,  and  although  there  are  con- 
siderable arrears  of  premium  due  upon  it ;  and 
if,  instead  of  delivering  it  up  as  part  of  his 
effects,  he  secretly  assigns  it  to  another  person, 
who  pays  the  arrears  of  the  premium,  and  upon 
the  death  of  the  bankrupt  receives  the  sum 
insured,  this  sum,  deducting  the  amount  of  the 
arrears  so  paid,  may  be  recovered  by  the  assignees 
as  money  received  to  their  use.  Schondler  v. 
Wacp,  1  Camp.  487.  But  see  Grant  v.  Hill,  4 
Taunt.  380  ;  and  WilU  v.  Wellt,  2  Moore,  247  ; 
8  Taunt.  264. 

A  policy  of  life  assurance  is  a  thing  in  action, 
and  is  therefore  excepted  from  the  operation  of 
the  reputed  ownership  clause,  s.  15,  of  the  Bank- 
ruptcy Act,  1869.  Ihbettony  Ex  parte ,  Moore,  In 
re,  8  Ch.  D.  619  ;  39  L.  T.  1  ;  26  W.  R.  843— C.  A. 

Proviso   for   Avoidance    on    Snicide   of 

Assured.] — B.,  a  merchant  domiciled  at  Valpa- 
raiso, effected  an  insurance  on  his  life  with  an 
insurance  company  in  London.  The  policy  was 
to  be  void  if  the  insured  committed  suicide,  but 
if  any  third  party  acquired  a  bon^  fide  interest 
therein  by  assignment,  or  by  legal  or  equitable 
lien,  for  a  valuable  consideration,  or  as  security 
for  money,  the  assurance  should  nevertheless  to 
the  extent  of  such  interest  be  valid  and  of  full 
effect.  While  the  policy  was  in  force,  B. 
declared  himself  bankrupt,  and  by  that  act  itself 
made,  according  to  the  law  of  Valparaiso,  a 
cession  of  all  his  property  to  the  court  before 
whom  the  declaration  was  made,  and  the  property 
thereupon  vested  by  operation  of  law  in  the 
escribano  or  official  notary  of  the  court.  After 
this,  B.  committed  suicide.  At  a  meeting  of 
creditors  after  his  death,  creditors  were  duly 
appointed  assignees  to  the  estate,  which  there- 
upon, by  operation  of  law,  shifted  &om  the 
escribano  to  them  as  assignees.  In  an  action  by 
them  as  such  assignees  to  recover  the  amount  in- 
sured by  the  policy : — Held,  that  they  were  not 


third  parties,  having  a  bon&  fide  interest  by  as- 
signment, or  by  legal  or  equitable  lien  for  a  vala- 
ablc  consideration,  or  as  security  for  moncj 
within  the  meaning,  of  the  exception.  Jaelutvn 
V.  Fortter,  1  El.  at  El.  463  ;  28  L.  J.,  Q.  B.  166  ; 
5  Jur.,  N.  S.  547.  Affirmed,  1  EL  &  BL  470  ;  29 
L.  J.,  Q.  B.  8  ;  5  Jur.,  N.  S.  1247— Ex.  Ch. 

Against    Fire — Partnen.] — Utensils    of 

trade  being  property  of  one  partner,  and  insored 
in  his  name,  were  left  in  the  order  and  dispcKi- 
tion  of  the  partners.  A  fire  happened,  by  which 
they  were  consumed.  After  the  fire,  a  joint 
commission  issued  against  the  partners.  The 
insurance  money  was  paid  to  the  joint  assignees  : 
— Held,  that  the  insurance  money  did  not  pass 
by  the  assignment  under  the  joint  commission. 
^ith.  Ex  parte,  3  Madd.  63  ;  Buck,  149. 

Chose  in  Action  of  Bankrupt — Sale  b j  Tmstee 
— ^Notice  nndor  Judicature  Act,  1873,  a.  26, 
■ub-8.  6.] — An  agreement  made  between  A.  and 
D.,  not  under  seal,  stipulated  that  until  the 
leajse  of  certain  premises  thereby  agreed  to  be 
granted  should  be  executed,  D.,  bis  heirs, 
executors,  administrators,  and  assigns  should 
be  bound  by  all  the  covenants  set  forth  in  the 
agreement,  amongst  which  was  a  covenant  that 
D.,  his  heirs,  executors,  administrators,  and  assigns 
should  leave  the  whole  of  the  premises  and  fix- 
tures then  in  and  intended  to  be  fixed  in  or  about 
the  messuage  and  premises  in  a  pcrfcict  and 
tenantable  state  of  repair  at  the  expiration  of 
the  term  therein  mentioned,  or  sooner  determina- 
tion thereof.  No  lease  by  deed  was  ever  granted 
in  accordance  with  the  agreement,  but  D.  and 
his  representatives  entered  into  possession  under 
the  agreement  and  continued  therein  until  the 
expiration  of  the  term  for  which  it  was  intended 
the  lease  should  be  granted.  During  the 
currency  of  the  term  mentioned  in  the  agreement 
A.  was  adjudicated  a  bankrupt,  and  his  trustee, 
acting  in  accordance  with  the  provisions  of  the 
Bankruptcy  Act,  1869,  sold  and  assigned  to  the 
plaintiff  all  the  property  of  the  bankrupt.  In  an 
action  for  breach  of  the  contract  to  repair : — 
Held,  that  the  contract  in  the  agreement  was 
binding  upon  the  defendant,  the  personal  repre- 
sentative of  D.,  and  that  the  right  of  action  in 
respect  of  the  breach  of  the  contract  was  a  chose 
in  action  of  the  bankrupt,  which  passed  under 
the  assignment  to  the  plaintiff,  and  that  the 
plaintiff  was  not  bound  to  have  given  notice  of 
the  assignment  under  s.  25,  sub-s.  6,  of  the 
Judicature  Act,  1873.  Gibbon  v.  Dudgevny  45 
J.  P.  748. 


Bond  assigned  before  Bankruptcy— Bi^ht  to 
Sue  remains  in  Bankrupt.] — A  money  bond, 
assigned  by  the  obligee  to  creditors  to  secure  a 
debt  of  larger  amount,  does  not  pass  to  assignees 
under  a  fiat  against  him,  although  the  assignment 
is  expressed  to  be  for  further  security,  and  con- 
tains a  proviso  to  defeat  it  on  payment  of  the 
debt.  Dangerfield  v.  Thomas,  9  A.  &  £.  292  ;  1 
P.  &  D.  287. 

See  further,  OSDEB  AND  DISPOSITION,  pott, 
col.  894. 


4.  Bankbupt^s  Books. 

Assignmont  of  Books  of  Aooount  —  IHio  «&• 
titled  to.]~The  110th  of  the  Bankruptcy  Boles, 
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1870,  does  not  apply  to  an  assignment  of  the 
books  of  account  of  a  bankrupt  before  the 
bankruptcy;  consequently  the  trustee  of  the 
bankrupt  assignor  is  not  entitled  to  the  posses- 
sion of  the  books  of  account,  which,  long  before 
the  bankruptcy,  the  bankrupt  had  assigned  to  a 
third  party  for  value.  But,  semble,  he  is  entitled 
to  inspect  the  books  for  the  purpose  of  aiding  him 
in  the  administration  of  the  bankrupt's  property. 
Good  or  Wood,  Ex  parte,  West,  In  re,  21  Ch.  D. 
868 ;  51  L.  J.,  Ch.  831  :  46  L.  T.  823. 

5.  Bills  of  Exchange. 

Aecoxnmodation  Bills.] — A  bill  payable  to  the 
ortler  of  the  drawer,  and  accepted  for  his  ac- 
commodation, does  not  pass  under  a  commission 
against  the  payee,  and  he  may  indorse  it  after 
an  act  of  bankruptcy ;  and  his  indorsee  for  a 
v.alnable  consideration  has  a  right  of  action. 
Wallace  v.  Hardacre,  1  Camp.  46,  179.  And 
see  Willis  v.  Freeman,  12  East,  656. 

Bills  transferred  before  Bankmptoy — Incom- 
plete Indorsement.] — The  payee  of  a  bill,  who 
is  a  trader,  and  has  delivered  it  over  for  a 
valuable  consideration,  and  forgotten  to  Indorse 
it,  may  indorse  the  bill  after  he  has  become  a 
bankrupt.    Smith  v.  PicJtering,  Peake,  50. 

Assignees  were  ordered  to  indorse  a  bill  which 
a  bankrupt,  before  his  bankruptcy,  had  trans- 
ferred to  the  petitioner  for  a  valuable  considera- 
tion, but  without  indorsement :  the  indorsement 
to  be  special,  so  as  to  secure  the  assignees  from 
personal  liability.  Mowbray,  Ex  parte,  1  J.  & 
W.  428. 

Bills  diseounted  by  Banker.]— Where  bankers 
discount  a  bill  for  a  customer,  giving  him  credit 
for  the  amount  of  the  bill,  and  debiting  him  with 
the  discount,  the  bill  becomes  the  property  of 
the  bankers,  and,  upon  their  bankruptcy,  their 
assignees  may  maintain  an  action,  upon  it, 
although  there  is  no  balance  due  to  them  from 
the  customer.     Carstairs  v.  Bates,  3  Camp.  301. 

Short  Bills  in  Bankers'  Hands.] — Short  bills 
in  the  hands  of  a  banker  are  specifically  the  pro- 
perty of  the  remitter,  subject  to  a  lien  for  the 
balance  of  the  account.  Rototon,  Ex  parte,  17 
Ves.  431  ;  1  Rose,  15  ;  S.  P.,  Waring,  Ex  parte, 
\^  Ves.  349. 

And  are  to  be  delivered  up,  subject  to  the 
bankrupt's  lien,  and  indemnifying  the  estate 
against  the  engagements  on  account  of  the  party 
claiming  them.  Ih.  ;  8,  I\,  Bucha^nan,  Ex  parte, 
1  Rose,  280  ;  19  Yes.  201. 

A  short  bill  in  the  hands  of  a  bankrupt  as 
agent,  and  not  by  consent  or  the  course  of  deal- 
ing, is  considered  as  cash  ;  to  be  returned,  or 
the  proceeds  received  after  the  bankruptcy, 
though  the  bill  wa^s  due  previously,  and  retained 
so  as  to  discharge  the  indorser.  Solleres,  Ex 
parte,  18  Yes.  229  ;  1  Rose,  155. 

A  customer  paying  bills  not  due  into  his 
bankers'  in  the  country,  whose  custom  it  was  to 
credit  their  customers  to  the  amount  of  such 
bills,  if  approved,  as  cash  (charging  interest),  is 
entitled  to  recover  back  such  bills  in  specie  fi'om 
the  bankers  upon  their  becoming  bankrupt :  the 
balanoe  of  his  cash  account,  independent  of  such 
bills,  being  in  his  &Tour  at  the  time  of  the 
bankruptcy ;  and  if  payment  be  afterwards  re- 
ceived upon  Bach  bills  by  the  assignees,  they  are 


liable  to  refund  it  to  the  customer,  in  an  action 
for  money  had  and  received.  Oiles  v.  Perkitis, 
9  East,  12. 

Where  bills  are  paid  in  at  a  bankers'  as  short 
bills  (i.e.,  bills  which  the  bankers  are  to  present 
when  due,  and  carry  the  proceeds  to  account), 
and  the  bankers  afterwards  become  bankrupts  ; 
if  before  the  choice  of  assignees  some  of  the  bills 
were  paid,  the  customer  cannot  recover  the 
value  of  such  bills  as  were  so  paid,  in  an  action  of 
trover  against  the  assignees.  Tennant  v.  Stra- 
ohaii,  4  C.  &  P.  31  ;  M.  &  M.  377. 

Bent   to    Bankers'  London   Agents.] — 

Where  a  country  banker  has  short  bills  of  his 
customer  in  his  possession,  and  sends  them  to 
his  London  bankers,  and  becomes  bankrupt,  the 
short  bills  remaining  in  that  condition  continue 
the  property  'of  the  holder ;  but  the  London 
bankers  acquire  a  lien  on  the  bills,  and  they  are  a 
security  to  them  for  the  general  balance  due  to 
them  from  the  country  banker.  .  The  assets 
available  to  the  London  bankers  must  be 
marshalled,  and  the  residue,  after  satisfying  the 
London  bankers'  Hen,  is  payable  among  the 
short  bill  holders  equally.  Froggatt,  Ex  parte, 
3  Mont,  D.  &  D.  322  ;  7  Jur.  910.  See  Bark- 
worth,  Ex  parte,  2  De  G.  &  J.  194  ;  27  L.  J., 
Bk.  5. 

If  A.  deposits  bills,  indorsed  in  blank,  with  B. 
his  banker,  to  be  received  when  due,  and  the 
latter  raises  money  upon  them,  by  pledging 
them  with  C.  another  banker,  and  afterwards 
becomes  bankrupt,  A.  cannot  maintain  trover 
against  C.  for  the  bills.  Collins  v.  Martin,  1  B. 
&  P.  648  ;  2  Esp.  520. 


What  are  Short  Bills.]— Whether  bills 


are  to  be  considered  short  or  not,  does  not 
depend  on  the  particular  mode  of  entering  them 
in  the  banker's  books,  but  upon  the  habits  of 
dealing  between  the  parties,  and  all  the  circum- 
stances together.  The  mode  of  entering  them 
is  only  evidence.  Pearce,  Ex  parte,  1  Rose, 
232;  S.  C,  nom.  Pease,  Ex  parte,  19  Yes. 
15;  S.P.,  Thompson,  Ex  parte,  1  Mont.  &  Mac. 
102. 

A.  was  in  the  habit  of  indorsing  and  paying 
into  his  country  banker,  B.'s,  hands  bills  not  due, 
which  were  entered  by  B.  in  his  pass-book,  as 
bills  to  his  credit  to  the  full  amount.  By  the 
custom  of  the  bank,  the  customers  were  at 
liberty  to  draw  for  the  amount  of  such  bills 
immediately,  and  the  bank  was  at  liberty  to  pay 
away  such  bills  as  they  thought  fit.  There  was 
no  evidence  of  A.'s  knowledge  of  this  custom, 
and  A.  swore  that  he  never  gave  authority  to  B. 
to  negotiate  them,  but  deposited  them  only  that 
B.  might  receive  the  value  when  at  maturity ; 
that  he  never  drew  on  account  of  any  bill  till 
after  it  was  due;  that  the  balance  of  ac- 
counts, independently  of  the  bills,  was  always 
in  his  favour  ;  and  that  he  never  received  more 
than  one  such  bill  (deposited  by  another  cus- 
tomer) in  answer  to  his  cheques.  B.  having 
negotiated  them  to  C.  as  a  security  for  a  debt, 
and  B.  becoming  bankrupt  before  the  bills  were 
due  : — Held,  that  they  did  not  pass  to  B.'s  as- 
signees ;  and,  therefore,  that  A.  was  entitled  to 
be  indemnified  from  the  surplus  security  in  the 
hands  of  C.  Benson,  Ex  parte,  1  Deac.  &  Chit. 
435 ;  1  Mont.  &  BUgh,  120. 

Where  a  customer  of  a  country  banker  was  in 
the  habit  of  indorsing  and  paying  into  his  hands* 
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bills  of  exchange^  which  were  never  written 
short,  but  entered  to  the  foil  amount  in  the 
pass-book,  on  the  day  they  were  paid  in,  and 
also  in  the  books  of  the  bank,  to  the  credit  of 
the  customer,  as  "  bills  "  (not  as  *'cash"),  and 
after  such  entry  the  customer  was  at  liberty  to 
draw  to  the  full  amount,  by  cheques,  and  the 
bankers  became  bankrupts,  haying  in  their  pos- 
session several  of  the  customer's  bills  so  paid  in  : 
and  the  assignees  having  converted  the  same  to 
their  use  : — Held,  that  the  customer  (who  had  a 
cash  balance  in  his  favour  at  the  time  of  the 
bankruptcy)  might  maintain  trover  against  the 
latter  for  the  amount,  there  being  no  evidence 
that  he  had,  in  point  of  fact,  agreed  that,  when 
the  bills  were  paid  in,  they  were  to  become  the 
property  of  the  bankers.  Thompson  v.  Oile$,  3 
b.  &  R.  733  ;  2  B.  &  C.  422. 

Undue  bills  of  exchange  were  from  time  to 
time  remitted  to  a  banker  by  a  'customer,  and 
indorsed  to  the  banker.  The  course  of  dealing 
was  that  the  bills  were  not  entered  short ;  but 
though  they  .were  distinguished  in  the  account  as 
bills,  the  full  amounts  were  entered  in  the  cash 
column  under  the  dates  on  which  the  bills  were 
paid  into  the  bank,  and  the  customer  was  at  all 
times  at  liberty  to  draw  cheques  to  the  extent  of 
the  balance  in  his  favour,  as  appearing  on  the 
account  thus  made  out.  Interest  was  allowed  by 
the  banker  upon  the  bills  only  from  the  time 
when  their  amount  was  received  : — Held,  that, 
in  the  absence  of  evidence  of  the  customer's 
acquiescing  in  or  authorising  the  banker's  treat- 
ing the  bills  as  his  own,  from  the  time  of  their 
being  paid  in  they  remained  the  property  of  the 
customer,  subject  to  the  lien  of  the  banker  for 
his  cash  balance ;  that  the  banker  had  no  right 
to  negotiate  them  unless  the  balance  of  the  ac- 
count was  in  his  favour  ;  and  that  on  the  bank- 
ruptcy of  the  banker,  such  of  them  as  remained 
in  his  hands  in  specie  did  not  pass  to  his  as- 
signees, but,  subject  to  such  lien  as  above  men- 
tioned, belonged  to  the  customer.  Barkworthy 
Ex  parte,  2  De  G.  &  J.  194 ;  27  L.  J.,  Bk.  5  ; 
4  Jur.,  N.  S.  547. 

B.  deposited  India  bills  with  her  bankers,  spe- 
cially indorsed  by  her,  to  receive  the  amount 
when  due  ;  the  balance  of  her  banking  account 
(exclusive  of  the  amount  of  the  bills)  being  then 
in  her  favour,  and  continuing  so  up  to  the  bank- 
ruptcy of  the  bankers.  The  bankers  charged 
discount  on  the  bills  in  their  account  with  B., 
who  might  have  drawn  on  them  for  the  amount  ; 
it  being  the  custom  of  the  bankers  to  consider 
ordinary  bills,  so  deposited,  as  cash.  The  bankers 
paid  the  bills  away  to  a  creditor,  with  whom  the 
assignees  afterwards  settled  an  account,  chai^ng 
him  with  the  amount  of  the  bills,  and  receiving 
from  him  a  balance  due  to  the  estate  : — Held, 
that  B.  was  entitled  to  be  reimbursed  the  whole 
amount  of  the  bills  from  the  assignees.  Bond^ 
Ex  parte,  1  Mont.,  D.  &  D.  10. 

Bankers  refused  to  discount  bills  for  a  cus- 
tomer, but  agreed  that  he  should  draw  upon 
them  in  the  usual  way,  depositing  with  them  the 
bills.  The  bills  were  deposited  accordingly,  but 
the  bankers  forthwith  discounted  them  with  a 
London  correspondent,  who  remitted  them  to  a 
fourth  party.  The  bankers  having  become  bank- 
rupt, and  the  fourth  party  agreeing  to  deal  with 
the  bills  as  the  court  should  direct : — Held,  that 
the  customer  was  entitled  to  the  bills,  accounting 
for  the  amount  paid  in  respect  of  his  cheques 
upon  the  bankers,  but  that  he  was  not  entitled  to 


be  reimbursed  in  full  a  sum  which  he  had  paid  to 
their  London  correspondent  in  satisfaction  of  the 
claims  of  the  latter  in  respect  of  the  billsL 
Edwardst  Ex  parte^  6  Jur.  877. 

Bills  held  by  Bankrupt  in  Bight  of  Othen.]}— 

A  merchant  abroad  sent  drafts  from  time  to  tune 
to  his  London  correspondent  for  acceptance, 
under  an  authority  and  upon  an  understanding 
that  the  liabilities  of  the  latter,  in  respect  of  sn<£ 
acceptances,  should  be  covered  by  means  of  bills 
payable  in  London,  to  be  remitted  to  him  from 
time  to  time.  The  presumption  is,  until  an  agree- 
ment to  the  contrary  is  shewn,  that  the  London 
correspondent  was  not  intended  to  treat  the  bills 
so  remitted  as  cash,  or  to  discount  them  before 
maturity ;  and,  therefore,  two  of  such  bills, 
which  were  existing  in  specie  in  his  hands  at  the 
time  of  his  bankruptcy,  and  were  not  then  due, 
did  not  pass  to  his  assignees.  Jofnhart  v.  WooU 
letty  2  Mylne  k.  0.  889. 

Fledged  Bills.]— <7.  being  indebted  to  the  de- 
fendants in  a  sum  not  yet  payable,  and  pressed 
by  them  for  security,  handed  to  thenf  a  noto  by 
which  C.'s  debtor,  S.,  promised  to  pay  C.  a  som 
exceeding  C.'s  debt  to  the  defendants.  This  note 
was  not  payable  to  order,  but  G.  indorsed  it  when 
he  handed  it  over.  Afterwards  the  defendants 
pressed  C.  to  obtain  negotiable  paper  from  S.  in- 
stead of  the  notOf  which  they  re-delivered  to  C. 
for  that  purpose.  S.  thereupon,  after  the  time 
for  C.'s  paying  the  defendants  had  elapsed,  took 
back  the  note,  and  accepted  bills  of  exchange 
drawn  by  C.  exceeding  C.'s  debt  to  the  defen- 
dants, which  bills  C.  desired  him  to  give  to  the  de- 
fendants. At  the  time  of  the  acceptance  C.  in- 
tended to  commit  an  act  of  bankruptcy,  which  S. 
knew,  but  the  defendants  did  not  luiow  it.  After 
the  act  of  bankruptcy  S.  delivered  the  bills  to  f^ 
defendants.  In  trover,  by  C.'s  assignees,  for  the 
bUls,  issue  being  joined  on  a  plea  of  not  pos- 
sessed : — Held,  that  though  S.  was  not  agent  for 
the  defendants,  the  bills  were  not,  at  the  time  of 
the  act  of  bankruptcy,  in  C.'s  possession  as  re- 
puted owner,  with  the  consent  of  the  true  owners, 
within  the  6  Geo.  4,  c.  16,  s.  72,  merely  as  being 
in  C.'s  hands,  inasmuch  as  they  were  subject  to 
the  same  right  as  the  note,  which  C.  held  only 
for  a  specific  purpose  as  agent  for  the  defendants. 
Belcher  v.  Campbell,  8  Q.  B.  1 ;  15  L.  J.,Q.  B. 
11;  9  Jur.  1073. 

But  that,  nevertheless,  if  S.  did  not  know  of 
the  assignment  by  C.  to  the  defendants  of  the 
debt  due  from  S.  to  C,  the  assignment  was  not 
good  as  against  the  plaintiffs  ;  and  therefore,  as 
s^ainst  them,  the  defendants  had  no  title,  legal  or 
equitable,  to  the  note  even  while  it  remained  in 
their  hands,  and  consequently  none  to  the  bills. 
But  that,  if  S.  did  know,  the  defendants  were  en- 
titled to  succeed  on  the  issue.    lb. 

A  bill  drawn  on  and  accepted  by  C,  and  made 
payable  to  A.,  was  deposited  by  A.  with  B.,  to 
secure  a  debt  due  from  A.  to  B.  A.  afterwards 
became  bankrupt : — Held,  thatB.  was  entitled  to 
the  bill,  and  to  an  order  that  the  assignees  might 
indorse  it  to  him  without  recourse.  JPriee,  Ex 
parte,  3  Mont.,  D.  &  D.  586  ;  13  L.  J.,  Bk.l5. 

Bills  indorsed  to  Bankrupt — Indonemeat  i^ 
yoked  before  Beliyery.]— A  banker  at  Lyons 
posted  a  letter  containing  biUs  of  exchange  to 
D.  in  London,  but  before  the  departure  of  the 
mail  he  received  a  telegram  from  D.,  telling  him 
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to  remit  nothing.  The  banker  accordingly  sent 
to  the  post-office  to  reclaim  his  letter,  which  by 
the  regulation  of  the  French  post-office  he  was 
entitled  to  do  on  complying  with  certain  formali- 
ties. By  mistake  the  formalities  were  not  ob- 
served and  the  letter  was  forwarded  to  its  desti- 
nation. In  the  meantime  D.  had  filed  a  petition 
for  liquidation  : — Held,  that  the  property  in  the 
bills  did  not  pass  to  the  trustee.  CotCy  Ex  parte, 
Detez,  In  re,  9  L.  R.,  Ch.  27  ;  43  L.  J.,  Bk.  19  ; 
29  L.  T.  598  ;.  22  W.  R.  39. 

See  further,  Obdeb  and  Disposition,  j;(>*^. 


6.  Goods  appbopbiated  to  meet  Bills  of 

Exchange. 

A  firm  in  Para,  in  South  America,  acted  as 
agents  for  a  firm  in  Liverpool  for  the  purchase 
and  shipment  of  goods.  The  course  of  dealing 
was  as  follows  : — ^The  Para  firm  raised  money  by 
the  sale  of  bills  of  exchange,  which  they  drew  on 
the  Liverpool  firm,  advising  them  in  batches. 
They  then  shipped  the  goods  and  advised  the 
Liverpool  firm  of  the  shipment,  forwarding  the 
bills  of  lading,  which  made  the  goods  deliverable 
to  the  order  of  the  Liverpool  firm  direct  to  them, 
and  sent  them  an  account  debiting  the  invoice 
price  of  the  goods  and  crediting  the  amount  of 
some  of  the  bills  of  exchange  and  parts  of  others, 
so  that,  interest  being  charged  on  both  sides  to 
the  date  of  the  account,  the  account  exactly  bal- 
anced. The  Liverpool  firm  became  in^lvent, 
and  at  the  time  when  they  stopped  payment  large 
quantities  of  goods  were  on  their  way  to  them 
from,  the  Para  firm.  Of  the  bills  credited  against 
the  goods  some  were  accepted  but  not  paid,  and 
others  had  not  been  accepted.  The  Para  firm 
having  also  become  insolvent,  the  trustees  in 
whom  their  property  was  vested  under  the  law 
of  Para  claimed  the  goods  from  the  trustee  in 
the  Liverpool  firm*s  liquidation,  who  had  taken 
possession  of  the  goods  upon  their  arrival : — Held, 
that  the  relation  of  the  consignors  and  consignees 
being  that  of  agent  and .  principal,  the  property 
in  the  goods  passed  to  the  Liverpool  firm  as  soon 
as  the  goods  were  shipped  and  the  bills  of  lading 
posted  to  the  Liverpool  firm,  and  that  it  so  passed 
absolutely  and  not  conditionally  on  the  payment 
or  acceptance  of  the  bills  of  exchange,  and  that 
there  was  no  reservation  of  any  lien  or  charge 
npon  the  goods  in  favour  of  the  consignors,  and 
that,  therefore,  the  trustee  in  liquidation  was  en- 
titled to  the  goods.  Banner,  BkB  parte,  Thppen- 
heek,  In  re,  2  Ch.  D.  278  ;  45  L.  J.,  Bk.  73  ;  34 
L.  T.  199  ;  24  W.  R.  476— C.  A. 

A  firm  in  Ceylon  employed  a  firm  in  England 
as  their  agents  and  factors,  the  course  of  business 
being  that  the  Ceylon  firm  consigned  cargoes  to 
the  English  firm  for  sale  on  their  account,  and 
drew  bills  on  the  English  firm  against  the  con- 
signments. Consignments  of  coffee  having  been 
nmde  in  this  manner,  and  bills  accepted  by  the 
English  firm  against  them,  the  English  firm 
pledged  the  cofiiee,  together  with  certain  securi- 
ties of  their  own,  with  T.,  their  broker,  to  secure 
a  large  debt  due  from  them  to  him.  The  English 
firm  became  insolvent  and  executed  a  creditors* 
deed  under  the  Bankruptcy  Act,  1861,  and  then 
T.  sold  the  coffee  (which  produced  more  than 
safficient  to  cover  the  bills  drawn  against  it)  and 
enough  of  the  other  securities  to  satisfy  his  debt : 
— Held,  that  the  Ceylon  firm  was  entitled,  as 
against  the  English  firm  in  liquidation,  to  have 


the  remaining  securities  in  T.*s  bands  marshalled, 
and  to  have  a  lien  thereon  for  the  balance  due  to 
them  upon  the  coffee  transaction.  Alttton,  Ex 
parte,  Holland,  In  re,  4  L.  U.,  Ch.  168  ;  19  L.  T. 
542  ;  17  W.  R.  266. 

T.  carried  on  business  in  America  as  T.  &  Co. ; 
and  also  in  partnership  with  M.  at  Liverpool,  as 
T.  &  Co.  (M.  not  being  a  partner  in  the  firm  of 
T.  &  Co.).  On  the  eve  of  insolvency  T.  remitted 
bills  to  T.  &  Co.  (represented  by  M.)  in  England, 
with  a  direction  that  the  proceeds  should  be  spe- 
cifically appropriated  to  meet  certain  bills  upon 
which  P.  would  otherwise  (contrary  to  the  course 
of  business  arrangements  carried  on  by  T.  in  Ame- 
rica) have  been  liable.  Notwithstanding  tlio  di- 
rection of  T.,  M,,  upon  receiving  the  bills,  handed 
them  over  to  L.,  manager  of  a  bank  at  Liverpool, 
by  whom  they  were  applied  (with  notice  of  T.'s 
direction)  in  discharge  of  liabilities  of  T.  &  Co.  to 
the  bank : — Held,  that  the  bills  were  received  by 
M.  as  agent,  and  not  as  partner  of  T.,  and  that  T. 
had  not  lost  his  right  of  directing  the  appropria- 
tion of  these  bills  as  assets  of  the  American  firm 
by  his  partnership  in  the  Liverpool  firm.  Thayer 
V.  Lyster,  30  L.  J.,  Ch.  427  ;  9  W.  R.  360. 

Held  also,  that,  looking  at  the  course  of  dealing 
between  T.  and  P.,  the  appropriation  directed  by 
T.  on  the  eve  of  his  insolvency,  in  favour  of  P., 
did  not  amount  to  a  voluntary  preference  ;  and 
that,  notwithstanding  such  contemplated  insol- 
vency, P.  was  entitled  to  sue  L.  and  M.  in  respect 
of  ,the  proceeds  of  the  bills  diverted  by  them 
(with  full  notice)  from  the  specific  purpose  to 
which  T.  had  directed  their  appropriation.    Ih, 

On  double  Iniolvenoy.] — The  principle  of  Lord 
Eldon^s  decision  in  Waring,  Ex  parte  (19  Ves. 
346),  namely,  that  where  A.  and  B.  are  acceptor 
and  drawer  of  bills  of  exchange,  and  property  of 
the  one  comes  to  the  hands  of  the  other,  to  be 
held  as  security  against  the  bills,  and  then  both 
become  bankrupt,  the  bill  holders  have  a  right  to 
have  the  property  applied  exclusively,  in  toe  first 
iuHtance,  in  payment  of  the  bills,  is  applicable  as 
well  to  cases  of  double  insolvency  as  of  double 
bankruptcy  ;  and  the  principle  is  applicable  al- 
though the  property  held  as  an  indemnity  is  not 
sufficient  to  pay  the  bills  in  full.  Powles  v.  Har- 
greaves,  3  De  G.,  Mac.  &  O.  430  ;  23  L.  J.,  Ch.  1 ; 
17  Jur.  1083. 

A  trader  and  a  firm  of  traders  having  agreed  to 
assist  by  mutual  advances,  the  following  dealings 
took  place  between  them  : — ^The  trader  delivered 
to  the  firm  several  acceptances  and  a  quantity  of 
wool,  and  procured  bills  of  exchange  drawn  by 
the  firm  to  be  accepted  by  strangers  on  the  trader's 
indemnity.  He  also  made  payments  on  account 
of  the  firm.  The  firm  on  their  part  advanced  to 
him  cash  to  the  amount  of  5,000^.,  and  delivered 
to  him  several  acceptances,  exceeding  the  amount 
of  the  acceptances  delivered  and  procured  by  the 
trader  as  above  mentioned.  By  a  contempora- 
neous memorandum,  signed  by  the  trader,  he 
stated  that  he  had  consigned  the  wool  in  con- 
sideration of  the  advance  of  5,000^.,  and  that  the 
firm  was  to  be  at  liberty  to  sell  it  if  he  should  not, 
when  called  upon,  reimburse  their  advances.  The 
acceptances  were  chiefly  those  of  strangers.  It 
appeared  that  the  wool  was  deposited  in  pursu- 
ance of  an  agreement  that  it  was  to  be  a  security 
for  all  the  advances  made  by  the  firm,  and  there 
was  nothing  to  shew  that  the  cash  received  by 
the  firm  upon  the  discount  of  the  acceptances  re- 
ceived by  them  from  and  on  the  indemnity  of 
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the  trader  did  not  exceed  the  cash  advance  of 
5,000^.  On  the  affairs  of  the  firm  and  of  the 
trader  being  wonnd  up,  under  arrangements  an- 
alogoufl  to  the  bankruptcy  law : — Held,  that  the 
hoI(lcrs  of  the  bills,  delivered  by  the  firm  to  the 
trader,  were  entitled  rateably  to  the  proceeds  of 
the  wool,  according  to  the  principle  of  Waring, 
?Jj;  parte,  (19  Ves.  346).  Ackroyd,  Ex  parte,  3 
De  G.,  F.  &  J.  726. 

L.  (of  London)  drew  bills  of  exchange  on  K. 
(of  London),  having  previously  arranged  with  K. 
that  payment  of  the  bills  should  be  secured  by 
mortgages  of  two  estates  in  the  colony  of  British 
Guiana.  The  mortgages  were  effected  in  Novem- 
ber, 1865,  and  May,  1866,  respectively,  and  were 
passed  before  one  of  the  judges  of  the  colony  in 
the  manner  in  which  such  securities  are  there 
made  effective.  Later  in  1866  L.  and  K.  respec- 
tively exec  uted]deeds  of  inspectorship,  without  as- 
signment of  a^ts.  On  a  bill  by  certain  holders 
of  the  bills,  claiming  the  benefit  of  the  security  : 
— Held,  that  the  principle  of  Waring,  Ex  parte, 
(19  Ves.  345)  applied  to  the  case,  and  that  the 
plaintiffs  and  other  holders  of  the  bills  were,  sub- 
ject to  the  rights  of  a  prior  mortgagee,  entitled 
pro  rata  to  the  benefit  of  the  security.  City  Bank 
V.  Luckie,  5  L.  R.,  Ch.  773  ;  23  L.  T.  376  ;  18 
W.  R.  1181. 

Business  transactions  were  carried  on  between 
R.  &  Co.,  of  London,  and  B.  &  Co.,  of  Barbadoes, 
on  a  general  account  between  the  two  houses. 
The  course  of  business  was  for  B.  &  Co.  to  draw 
bills  of  exchange  upon  R.  &  Co.,  and  sell  them  in 
Barbadoes;  and  in  order  to  keep  R.  &  Co.  in 
funds  to  meet  the  bills  so  drawn  upon  them,  and 
repay  them  for  any  moneys  expended  on  behalf 
of  B.  &  Co.,  B.  &  Co.  were  in  the  habit  of  buying 
bills  in  Barbadoes  and  remitting  them  to  R.  & 
Co.  The  proceeds  of  such  remittances  were 
carried  to  the  general  account  between  the  two 
firms.  Between  the  time  of  certain  remittances 
being  posted  in  Barbadoes  for  transmission  to 
R.  &  Co.,  and  of  the  same  being  received  by  R. 
&  Co.,  the  London  firm  became  bankrupt.  Sub- 
sequently B.  &  Co.  also  failed : — Held,  that,  under 
the  circumstances,  there  was  no  specific  appro- 
priation of  the  remittances,  but  that  so  far  as 
the  remittances  were  in  speoie  at  tlie  time  of  R. 
&  Co.'s  bankruptcy,  the  assignees  of  B.  &  Co. 
were  entitled  to  have  the  same  appropriated  to 
the  purposes  of  the  general  account,  subject  to 
the  right  of  appropriation  by  the  London  firm  to 
items  in  such  account;  and  that  on  R.  &  Co. 
submitting  to  appropriate  the  proceeds  of  such 
remittances  to  outstanding  acceptances,  the 
order  in  Waring,  Ex  parte,  (19  Ves.  345),  must 
be  followed.  Trimhigham  v.  Maud,  7  L.  R., 
Eq.  201 ;  38  L.  J.,  Ch.  207 ;  19  L.  T.  654 ;  17  W. 
R.  313. 

L.  &  Co.  employed  S.  &  Co.  as  their  correspon- 
dents at  Havannah,  and  R.  as  their  correspondent 
in  London.  They  consigned  certain  cargoes  to 
S.  &  Co.,  at  the  same  time  informing  them  that 
they  would  draw  bills  on  R.  for  the  value.  This 
they  accordingly  did,  and  the  bills  were  accepted 
by  R.  Before  the  bills  came  to  maturity,  S.  & 
Co.  sent  remittances  in  short  bills  to  R.  to  cover 
the  amount  of  the  bills,  telling  him  to  take  them 
"against  the  acceptances."  R.  became  bank- 
rapt,  and  the  acceptances  were  not  paid,  and 
soon  after  S.  &  Co.  became  insolvent: — Held, 
that  the  remittances  must  be  applied  to  meet  the 
acceptances,  under  the  rule  of  Waring,  Ex  parte 
(19  Ves.  345).    Smart,  Ex  parte,  Michardson, 


In  re,  8  L.  R.,  Ch.  220;  42  L.  J.,  Bk.  22;  28  I^. 
T.  146 ;  21  W.  R.  237. 

It  is  no  objection  to  the  application  of  the  rule 
in  that  case  that  the  party  sending  the  remit- 
tances was  not  a  party  to  the  bills  as  drawer  or 
indorser,  provided  the  bills  were  drawn  in  re&pect 
of  a  transaction  in  which  he  is  liable.    lb. 

Two  distinct  firms,  L.  &  Co.,  of  Bombay,  and 
G.  &  Co.,  of  London,  were  engaged  in  a  joint 
adventure  for  buying  and  selling  goods  in  Kng- 
land  and  India.  The  course  of  business  as  to  the 
homeward  shipments  was  that  L.  &  Co.  drew 
bills  on  G.  &  Co.,  which  they  discounted  in  India, 
and  with  the  proceeds  purchased  cotton,  wliich 
they  consigned  to  G.  &  Co.  specially  to  meet  the 
acceptances.  Both  firms  stopped  payment,  and 
went  into  liquidation.  The  holders  of  unpaid 
acceptances  of  G.  &  Co.,  which  had  been  dmwn 
in  this  way,  claimed  to  have  the  proceeds  of  cer- 
tain shipments  of  cotton  specially  appropriated 
to  meet  the  acceptances: — Held,  that  the  bill- 
holders  were  entitled  to  have  the  cotton  speciall  j 
appropriated,  upon  the  principle  of  Waring, 
Ex  parte  (19  Ves.  345),  but  subject  to  the  rights 
of  the  creditors,  if  any,  of  the  aggregate  firms  to 
have  the  cotton  applied  as  part  of  the  aggregate 
assets.  Detchurst,  Ex  parte,  Leggatt,  In  re, 
GladMtanes,  In  re,  8  L.  R.,  Ch.  696 ;  42  L.  J.,  Bk. 
87  ;  29  L.  T.  126  ;  21  W.  R.  874. 

Where  Ez  parte  Waring  does  not  apply.] 

— M.  borrowed  money  from  a  company,  for  which 
he  accepted  and  gave  to  them  bills  of  exchange, 
and  deposited  shares  as  a  <»llateral  secority. 
When  the  bills  became  due  M.  wished  the  loan 
continued,  and  the  managing  director  of  the 
company  sent  him  for  acceptance  fresh  bills, 
with  a  letter  stating  them  to  be  in  place  of  those 
falling  due.  M.  accepted  the  new  set  of  bills  on 
that  footing.  After  this  M.  died  insolvent,  and 
the  company  was  ordered  to  be  wound  up,  and 
was  admitt^  to  be  utterly  insolvent.  Both  sets 
of  bills  had  been  negotiated,  and  were  outstand- 
ing. The  holders  of  the  first  set  of  bills  applied 
to  have  such  first  set  paid  by  means  of  the  de- 
posited shares,  on  the  principle  of  Waring^ 
Ex  parte,  (19  Ves.  345) :— Held,  that  Waring, 
Ex  2>arte,  did  not  apply  in  favour  of  the  holders 
of  the  first  set  of  bills,  for  that  the  company, 
after  receiving  the  new  bills  in  place  of  the  old 
ones,  were  bound  to  indemnify  M.  s^ainst  the 
old  ones,  and  had  no  right  to  apply  his  shares  in 
payment  of  them.  General  Rolling  Stock  Com- 
pany, In  re.  Alliance  Bank,  Ex  parte,  4  L.  R., 
Ch.  423  ;  38  L.  J.,  Ch.  714. 

R.  &  Co.,  of  Brazil,  in  the  course  of  exchange 
operations  with  A.,  of  Manchester,  drew  bills  on 
him  for  2,000Z.  which  they  sold,  and  about  the 
same  date  transmitted  to  A.  acceptances  of 
another  house  for  1,900?.  to  cover  the  bills  drawn. 
Before  the  covering  remittances  reached  England, 
R.  &:  Co.  stopped  payment  and  presented  a  peti- 
tion for  liquidation.  A.,  being  also  in  difficulties, 
refused  to  accept  the  bills  drawn  on  him.  and 
also  became  a  liquidating  debtor.  The  purchaser 
and  holder  of  the  dishonoured  bills  filed  a  bill 
against  the  trustees  of  the  estates  of  R.  &  Co. 
and  A.,  praying  that  the  remittances  might  be 
applied  in  payment  of  the  bills : — Held,  that  he 
had  no  equity  to  support  the  bilL  VaMgkan  v. 
Halliday,  9  L.  R.,  Ch,  661 ;  30  L.  T.  741 ;  22  W. 
R.  886.    Reversing  30  L.  T.  249  ;  22  W.  R.  503. 

The  doctrine  of  Warifig,  Ex  parU,  (19  Vei 
346)  does  not  apply  to  a  case  where  the  bills 
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drawn  by  one  of  the  insolvent  finns  on  the  other 
have  not  been  accepted,  nor  in  any  other  case  in 
which  the  holder  of  the  bills  has  no  right  of 
doable  proof  against  the  two  firms.    lb. 

A.  contracted  to  bnild  an  iron  steamship  for  B. 
for  7,600/.  The  money  was  to  be  paid  by  instal- 
ments at  specified  periods,  as  the  bailding  of  the 
ship  progressed,  partly  in  cash  and  partly  in  bills, 
and  from  the  time  of  paying  the  first  instalment 
the  ship  was  to  be  the  property  of  B.,  to  the  ex- 
tent of  his  advances,  subject  to  A.*s  lien  for  any 
unpaid  instalments.  B.  gave  his  acceptances 
from  time  to  time  to  the  amonnt  of  2,700Z.  to  A., 
who  discounted  them  with  his  bankers  in  the 
ordinary  course.  Before  the  ship  was  completed, 
A.  and  B.  both  became  insolvent,  and  the  bills 
were  consequently  dishonoured  at  maturity.  B.*8 
creditors  resolved  to  accept  a  composition,  and 
their  resolution  was  duly  registered.  B.  subse- 
quently abandoned  the  contract,  and  the  trustee 
nnder  A.'8  bankruptcy  finished  the  ship.  The 
bankers,  the  holders  of  the  bills,  which  were 
expressed  to  be  drawn  "for  value  received  in  iron 
screw  steamer  now  building,"  claimed  to  stand 
in  B.*8  place,  and  to  be  entitled  to  a  lien  upon 
the  ship  for  the  moneys  they  had  advanced  on 
the  bills: — Held,  that  the  doctrine  of  Warin^y 
Ex  parte  (19  Ves.  345),  did  not  apply,  and  that 
the  bill-holders  were  not  entitled  to  the  lien 
claimed  by  them.  Lambfon.  Ex  parte,  Lindsay^ 
In  re,  10  L.  R.,  Ch.  405  ;  44  L.  J.,  Bk.  81  ;  32  L. 
T.  380 ;  23  W.  R.  662.  Affirming,  S.  C,  nom. 
Greener,  Ex  parte,  Lindsay ,  hi  re,  32  L.  T.  205. 

The  rule  in  Waring,  Ex  parte  (19  Ves.  345), 
only  applies  to  cases  of  double  bankruptcy  or 
insolvency,  in  which  the  estates  of  both  parties 
are  subject  to  an  obligatory  administration,  and 
are  under  the  control  of  the  court.  It  has  no 
application,  therefore,  to  a  case  where  one  of  the 
parties  residing  abroad  had  entered  into  a  com- 
position with  his  creditors  which  did  not  operate 
to  bring  him  or  his  estate  within  the  jnrisdiction 
of  the  court.  General  South  American  Com- 
pany, Ex  parte,  Ygle*iait,  In.  re,  10  L.  R.,  Ch. 
635  ;  45  L.  J.,  Bk.  54 ;  33  L.  T.  112 ;  23  W.  R. 
843. 

L.  deposited  certain  securities  with  a  company 
npon  an  agreement  that  the  company  might  sell 
them  and  apply  the  proceeds  in  reimbursing 
themselves  any  money  owing  by  L.  to  them. 
Snbeeqnently  the  company  accepted  bills  for  L.'s 
accommodation.  Afterwards,  before  the  bills 
were  paid,  the  company  went  into  liquidation, 
and  L.  made  an  assignment  for  the  benefit  of 
his  creditors.  The  only  liability  of  L.  to  the 
company  was  in  respect  of  these  bills : — Held, 
that  Waring,  Ex  paHe  (19  Ves,  345),  did  not 
apply,  and  that  neither  the  bill  holders  nor  L. 
were  entitled  to  have  the  proceeds  of  the  sale 
of  the  securities  applied  in  payment  of  the  bills. 
Jfew  Zealand  Banking  Corporatiim,  In  re,  Levi, 
Ex  parte,  7  L.  R.,  Eq.  449 ;  20  L.  T.  296  ;  17 
rf.  B.  665. 

A  merchant  in  Spain  was  in  the  habit  of  draw- 
ing npon  a  firm  of  London  merchants  bills  which 
they  accepted  for  his  accommodation,  receiving 
from  him  a  commission  for  so  doing.  To  provide 
for  the  payment  of  these  acceptances  at  maturity, 
and  to  keep  the  acceptors  out  of  cash  advances, 
the  drawer  used  to  remit  to  them  other  bills, 
which  were  specifically  appropriate  to  meet  the 
acceptances.  The  acceptors  filed  a  liquidation 
petition,  under  which  tneir  creditors  resolved  to 
accept  a  composition.    At  the  date  of  the  filing 
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of  the  petition,  specifically  appropriated  remit- 
tances to  a  large  amount  were  in  the  possession 
of  the  liquidating  debtors,  and  came  into  the 
hands  of  the  receiver  appointed  under  their  peti- 
tion. The  merchant  in  Spain  had  also  become 
insolvent,  but  no  bankruptcy  proceedings  had 
been  instituted  against  him : — Held,  that  the 
liquidating  debtors  were  only  entitled  to  be  in- 
demnified by  means  of  the  remittances  against 
all  liability  on  their  acceptances  ;  that,  as  their 
creditors  had  resolved  to  accept  a  composition, 
the  only  liabi^ty  they  had  incurred  on  their 
acceptances  was  the  amount  of  the  composition, 
and  that,  therefore  the  merchant  in  S))aiii  was 
entitled  to  have  his  remittances  returned  to  him, 
subject  to  the  amount  of  the  composition  there- 
on. Gamez,  Ex  parte,  Tgle*iat,  In  re,  10  L.  R., 
Ch.  639  ;  32  L.  T.  677  ;  23  W.  R.  780. 

7.  Matebials  being  used  bt  Bankrupt 
IN  Execution  op  Contbacts. 

A  contract  by  a  trader  to  do  works,  contained 
a  clause,  that  if  he  should  become  bankrupt,  or 
delay  proceeding  with  the  works,  his  employer 
should  have  power,  after  a  seven  days'  notice  to 
him  to  proceed,  to  employ  others  to  do  the  work, 
the  advances  made  to  the  trader  before  his 
default  should  be  taken  as  full  payment,  and 
all  tools  and  materials  being  upon  the  works 
should  become  the  property  of  the  employer.  The 
trader,  having  delayed  to  proceed  with  the  works, 
was  served  on  the  11th  of  April  by  his  employer 
with  notice  to  proceed.  On  the  17th  of  April 
the  trader  committed  an  act  of  bankruptcy ;  on 
the  19th  April,  the  notice  to  proceed  not  having 
been  complied  with,  his  employer  took  possession 
of  the  tools  and  materials.  Afterwards  a  fiat 
issued  against  the  trader.  In  trover  by  his 
assignees,  against  the  employer  for  tools  and 
materials  left  upon  the  works  by  the  bankrupt : 
— Held,  that  they  did  not  become  the  property 
of  his  employer  at  the  expiration  of  the  seven 
days'  notice,  because  they  had  vested  in  his 
Assignees  by  relation  on  the  17th  April,  before 
the  notice  had  expired.  Rouch  or  Roa-ch  v. 
Great  Western  Railvoay  Company,  4  P.  &  D. 
686  ;  1  Q.  B.  51  ;  2  Railw.  Cas.  505  ;  5  Jur.  821. 

H.  k  Co.,  being  under  a  contract  to  deliver  a 
quantity  of  sleepers  to  the  defendants,  applied 
to  them  for  an  advance  of  600Z.  on  a  cargo  of 
timber  which  had  arrived,  and  was  being  dis- 
charged, but  was  not  sawn  up  into  sleepers,  and 
which  they  stated  would  be  sawn  up  in  a  day 
or  two,  and  would  then  be  worth  900/.  The 
defendants  gave  a  cheque  for  the  600/..  after 
which,  and  before  any  of  the  cargo  was  delivered, 
one  of  the  firm  of  H.  &  Co.  committed  an  act 
of  bankruptcy.  The  defendants  thereupon 
seized  the  timber,  a  part  of  which  only  had  been 
sawn  into  sleepers.  In  an  action  by  the  as- 
signees of  H.  &  Co.,  against  the  defendants,  for 
the  conversion  of  the  timber  : — Held,  that  what 
passed  between  the  parties,  at  the  time  the  ad- 
vance was  made,  constituted  an  agreement  in 
equity  that  the  cargo  should  stand  charged  as 
security  for  the  600/. ;  and  that  the  property  did 
not  pass  to  the  assignees,  so  as  to  enable  them  to 
bring  an  action.  Langton  v.  Waring,  18  C.  B., 
N.  8.  315  ;  11  L.  T.  633  ;  13  W.  R.  347. 

A.  contracted  with  W.  to  build  a  barge  by  the 
5th  June,  and  hired  a  yard  for  the  purpose  of 
performing  the  work.  In  June  the  work  was 
not  completed ;  but  W.   hating  made  certain 
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advances,  it  was  agreed,  in  writing,  that  the 
barge  should  be  a  secarity  in  the  hands  of  W.  for 
sach  advances.  In  Jolv  A.  became  bankrupt. 
The  advances  made  by  W.  exceeded  the  valae  of 
the  work  done  : — Held,  that  W.  was  entitled  to 
a  lien  upon  the  barge,  subject  to  the  right  of  the 
assignees  to  complete  the  contract.  WatU,  Ex 
parte,  32  L.  J.,  Bk.  35  ;  9  Jur.,  N.  S.  238  ;  7  L. 
T.  685. 

Shipi  in  eouTM  of  Conitrnetion.]-— In  March, 
1854,  J.,  a  shipbuilder  and  manufacturer  of 
steam-engines  for  ships,  contracted  to  build  a 
screw  steamer  for  the  plaintiff,  according  to 
specifications,  for  16,0002.,  to  be  paid  by  instal- 
ments of  four  sums  of  1,000/.  each,  on  days 
named  in  four  successive  months ;  3,000/.  on  a 
day  named,  "  provided  the  vessel  was  plated  and 
her  decks  laid ;  "  3,000/.  on  a  day  named,  *'  pro- 
vided she  was  then  ready  for  trial  ; "  3,000/.  on  a 
day  named,  "  provided  she  was  according  to 
contract,  and  properly  completed  ;  "  and  the  last 
3.000/.  on  a  given  day  after.  The  building  of 
the  ship  was  carried  on  under  the  superinten- 
dence of  the  plaintiff's  agent,  who  from  time  to 
time  rejected  materials  intended  to  be  used,  and 
caused  others  to  be  substituted.  Soon  after  the 
building  of  the  ship  began,  the  plaintiff  named 
her  The  Britannia,  and  she  was  thenceforth 
known  by  that  name  by  J.  and  his  workmen  ; 
and  in  October,  1854,  by  the  plaintiff's  request, 
his  name  was  punched  on  the  keel.  In  No- 
vember, the  plaintiff  pressed  J.,  whose  affairs 
had  become  embarrassed,  to  execute  an  assign- 
ment to  him  of  The  Britannia,  and  the  engines 
and  other  fittings  then  in  preparation  for  her  : 
but  J.  refused,  though  he  admitted  that  she  was 
the  property  of  the  plaintiff.  In  December,  J. 
became  a  bankrupt.  In  trover  by  the  plaintiff 
against  his  assignees  : — Held,  affirming  the  judg- 
ment of  the  Queen's  Bench,  that  the  property  in 
the  ship  passed  to  the  plaintiff  as  she  advanced 
in  her  progress  ;  but  (reversing  the  judgment  of 
the  Queen's  Bench),  that  the  property  in  the 
materials  purchased  for,  and  destined  to  form 
part  of,  the  ship,  but  which  had  not  been  in- 
spected by  the  surveyor  and  adjusted  to  the  ship, 
did  not  pass.  Wood  v.  Bell  (i»  error),  6  El.  & 
Bl.  355  ;  25  L.  J.,  Q.  B.  321  ;  2  Jur.,  N.  S.  664— 
Ex.  Ch.  6'.  t\  in  Q.  B.,  5  El.  &  Bl.  772  ;  25  L. 
J.,  Q.  B.  148  ;  2  Jur.,  N.  S.  349. 

By  an  agreement  between  Y.,  who  afterwards 
became  a  bankrupt,  and  the  defendant,  it  was 
agreed  that  Y.  should  build  a  ship  for  the  defen- 
dant on  certain  terms ;  and  it  was  also  agreed, 
that  in  case  Y.  should  fail  to  complete  the  ship 
according  to  such  terms,  the  defendant  might 
enter  upon  and  take  possession  of  the  ship 
(which  was  to  bo  then  deemed  the  property  of 
the  defendant),  and  "  cause  the  works  thereby 
agreed  to  be  done  to  be  completed  by  any  person 
whom  he  should  think  fit  to  employ,  using  such 
of  the  materials  of  "  Y.  as  should  be  applicable 
to  the  purpose.  A  ship  was  laid  down  by  Y.  in 
his  building  yard,  but  he  afterwards  failed  to 
complete  the  same,  and  the  defendant  entered 
and  took  possession  of  it  according  to  the  agree- 
ment. At  that  time  there  was  a  stock  of  timber 
belonoring  to  Y.  in  his  building  yard,  and  pro- 
vided by  him  for  building  the  ship,  and  between 
the  day  the  defendant  so  entered  and  the  act  of 
bankruptcy  of  Y.,  the  defendant  assorted  into 
lengths  all  the  timber  applicable  to  the  comple- 
tion of  the  ship,  and  he  removed  a  quantity  of 


it  within  the  frame  of  the  ship,  but  snch  timber 
was  not  at  that  time  actually  attached  to  the 
ship,  though  all  was  eventually,  but  after  the 
act  of  bankruptcy,  used  by  the  defendant  in  com- 
pleting the  ship  : — Held,  that  there  had  been  no 
user  of  the  timber  by  the  defendant  before  the 
bankruptcy  of  Y.  according  to  the  meaning  of 
the  word  **  using  "  in  the  contract,  and  that  the 
defendant  had  therefore  acquired  no  property  in 
the  timber,  but  that  the  same  pa^ed  to  the 
assignees  of  Y.  under  his  bankruptcy.  Baker  y. 
Orey,  17  C.  B.  462  j  25  L.  J.,  C.  P.  161 ;  2  Jur., 
N.  S.  400. 

A.  contracted  with  B.  to  build  a  ship,  and 
furnish  her  with  every  requisite  for  sea,  the 
price  to  be  paid  by  four  instalments  ;  two  to  be 
paid  in  the  progress  of  the  work,  and  the  others 
when  the  vessel  was  finished  and  launched.  The 
two  first  instalments  were  paid  at  the  times 
stipulated  :  when  the  hull  was  ready  for  launch- 
ing, the  ship  was  measured  and  surveyed  with 
the  privity  of  the  builder  ;  and  the  master,  who 
had  been  previously  appointed,  entered  into  the 
usual  bona  for  the  delivery  of  the  register  at  the 
custom-house  ;  the  ship  was  then  registered  in 
the  name  of  the  purchaser,  and  all  the  requisites 
of  the  register  acts  were  complied  with.  The 
builder  then  received  the  third  instalment. 
Before  the  ship  was  launched,  the  purchaser 
advertised  for  freight,  chartered  her  for  a  voyage, 
and  hired  a  crew,  with  the  privity  of  the  bnUdcr. 
The  ship  was  not,  in  fact,  launched,  as  stated  in 
the  register,  but  remained  in  the  builder's  yard  ; 
and  his  men  were  at  work  upon  her  until  the 
3rd  July.  From  the  early  part  of  June  to  the 
30th  of  that  month,  an  apprentice  of  the  nuistcr 
was  employed  in  the  ship  ;  and  on  the  1st  July 
his  beading  was  put  on  board.  On  the  30da 
June  the  builder  committed  an  act  of  bank- 
ruptcy, and  on  the  8th  July  a  commission  issued 
against  him.  On  the  2nd  of  July  the  purchaser 
took  possession  of  the  vessel  whilst  she  remained 
on  the  builder's  wharf,  and  took  away  a  rudder 
and  cordage ;  and  on  the  4th  she  was  launchedfiand 
afterwards  equipped  for  sea  at  the  purchaser's  ex- 
pense, the  fourth  instalment  remaining  unpaid  : 
— Held,  that  as  between  the  bankrupt  and  the 
purchaser  there  was  such  a  transfer  to,  and 
general  ownership  in,  the  latter,  as  to  exclude  the 
operation  of  21  Jac.  1,  c.  19,  s.  11,  and  bar  an 
action  of  trover  at  the  suit  of  the  assignees ; 
but  that  they  were  entitled  to  such  portion  of 
the  fourth  instalment  as  should  remain  due 
after  satisfying  the  exix^nses  of  completing  the 
vessel  for  sea,  according  to  the  contract,  and  for 
which  the  .bankrupt  would  have  had  a  lien  on 
the  vessel.  Wood*  v.  BuMell,  1  D.  &  R.  587  ;  5 
B.  &  A.  942. 

P.  contracted  with  a  shipbuilder  to  build  him 
a  ship  for  a  certain  sum,  to  be  paid  by  instal- 
ments as  the  work  proceeded ;  me  first  instal- 
ment when  the  vessel  was  rammed,  the  second 
when  she  was  timbered.  An  agent  for  P.  was  to 
superintend  the  building.  The  vessel  was  boilt 
under  such  superintendence,  all  the  materials 
being  approved  by  the  agent  before  tbey  were 
used.  The  builder  became  bankrupt  before  the 
ship  was  completed.  Afterwards  the  assignees 
completed  the  ship.  All  the  instalments  were 
paid  or  tendered.  In  an  action  of  trover  hj  P. 
against  the  assig^nees  for  the  ship  : — Held,  that 
on  the  first  instalment  being  paio,  the  property 
in  the  portion  then  finished  b^:»me,  by  viitne  of 
the  contract,  vested  in  P.,  subject  to  the  right  o{ 
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the  builder  to  retain  sach  portion  for  the  purpose 
of  completing  the  work,  and  earning  the  rest  of 
the  price  :  and  that  each  material  subsequentlj 
added  became,  as  it  was  added,  the  property  of 
P.,  as  the  general  owner.  Clarke  v,  Spfnce^  4  A. 
&  E.  448  ;  6  N.  &  M.  399  ;  1  H.  &  W.  760. 

In  1833,  and  until  his  bankruptcy,  L.  carried 
on  the  business  of  a  shipbuilder,  and  on  the  10th 
June,  1833,  the  following  agreement  was  entered 
into : — ^*'  Particulars  and  description  of  a  new 
ship,  now  about  one-third  built  in  the  yard  of 
L. ; "  then  there  followed  a  description  of  the 
length,  breadth  and  depth  of  the  ship,  the  num- 
ber of  tons  she  was  to  carry,  and  the  timbers, 
and  particulars  of  every  thing  she  was  to  be 
built  of  and  supplied  with,  "for  1,7502.  and  pay- 
ment as  follows  opposite  to  each  respective  name.** 
This  agreement  was  signed  by  L.,  and  after  his 
signature  followed  these  words  : — "  We,  the  un- 
dersigned, engage  to  take  shares  in  the  before- 
mentioned  vessel  as  set  opposite  to  our  respective 
names,  and  also  the  mode  of  payment.  The 
agreement  was  signed  by  several  persons  for 
different  shares  and  at  different  times,  and, 
amongst  the  rest,  by  the  plaintiff  for  one-fourth 
in  October,  1833.  Below  these  signatures  w&s 
written  the  foUowing :— "  14th  July,  1833,  I 
hereby  agree  to  accept  the  above  price  and  mode 
of  payment,  L."  The  plaintiff  proved  payment 
for  his  share  by  bills  before  the  bankruptcy  of 
L.  A  company  signed  the  agreement  for  one- 
fourth,  of  which  company  H.  was  a  member,  and 
used  to  go  to  look  at  the  vessel  when  building, 
and  occasionally  found  fault  with  the  work, 
which  was  improved  in  consequence  ;  and  L.  told 
his  foreman  to  act  under  H.^s  direction.  At  the 
time  of  the  bankruptcy,  the  frame  of  the  vessel 
was  on  the  stocks  in  L.*s  building-yard  in  an  un- 
finished state  ;  and  after  the  bankruptcy,  some 
of  the  men  continued  to  work  upon  her,  and 
receive  their  money  from  H. : — Held,  that  under 
these  circumstances,  the  property  in  one-fourth 
of  the  vessel  did  not  pass  to  the  plaintiff.  Laid- 
ler  V.  Burlitum,  2  M.  &  W.  602. 

Shipbuilders  on  the  11th  of  April  by  a  written 
instrument  of  that  date  agreed  to  build  a  vessel 
for  a  purchaser,  at  a  price  payable  by  instalments. 
The  agreement  had  been  negotiated  for  the  pur- 
chaser by  a  shipbroker,  who  had,  pending  the 
negotiations,  and  before  the  agreement  was 
signed,  advanced  400/.  to  the  shipbuilders,  who 
had  already  commenced  building  tne  vessel,  upon 
the  understanding  that  it  was  to  be  secured  to 
him  by  an  assignment  of  the  agreement  when 
perfected,  and  by  a  charge  or  lien  on  the  vessel. 
Accordingly,  by  a  deed  of  the  12th  of  April,  the 
builders,  in  consideration,  as  was  therein  stated^ 
of  500/.,  on  or  immediately  before  the  execution 
of  the  deed,  paid  by  the  broker  to  the  builders, 
assigned  the  agreement  to  the  broker ;  and  it 
was  ag^ed  that,  subject  to  a  lien  given  by  that 
agreement  to  the  purchaser,  the  vessel,  and  all 
stores  about  the  builders'  yard,  should  be  the 
property  of  the  broker,  to  be  held  in  lien  to  the 
extent  of  all  moneys  due  from  the  builders  to 
the  broker,  and  that  the  aggregate  of  moneys 
secured  should  not  exceed  500/.  Upon  the  exe* 
cution  of  this  agreement  the  broker  advanced  to 
the  builders  the  further  sum  of  100/.  On  the 
19th  of  May  the  f^reement  of  the  11th  of  April 
was  cancelled,  owing  to  differences  between  the 
builders  and  the  purchaser ;  and  the  former,  for 
the  purpose  of  securing  the  broker  from  loss  by 
reason  of  the  cancellation,  proposed  to  him  that 


he  should  become  the  absolute  owner  of  the 
vessel.  He  assenting  thereto,  an  agreement  was 
signed  by  the  parties  on  and  dated  the  20th  of 
May,  whereby  the  builders  agreed  to  sell,  and 
the  broker  agreed  to  purchase,  the  hull  of  a  new 
vessel  then  in  course  of  building  by  the  builders 
at  their  yard,  to  be  completed  according  to  speci- 
fication for  1,150/. ;  and  the  500/.  already  ad- 
vanced by  the  broker  to  the  builders  should  be 
taken  as  {mrt  payment  of  the  purchase-money, 
and  that  if  the  builders  did  not  finish  the  vessel 
by  the  2l8t  of  June,  or  should  before  its  com- 
pletion cease  working  at  it,  the  broker  might 
enter  the  builders*  yard  and  complete  with  their 
materials  and  at  their  cast.  The  builders  made 
no  further  progress  with  the  vessel,  and  were  ad- 
judicated bankrupts  on  the  2nd  of  Jane.  Neither 
the  assignment  of  the  12th  of 'April,  nor  the 
agreement  of  the  20th  of  May,  was  registered 
under  the  Bills  of  Sale  Act,  and  the  vessel  was 
never  registered  under  the  Shipping  Acts ;  but 
on  the  20th  of  May  the  builders  granted,  undir 
the  provisions  of  the  Merchant  Shipping  Act, 
1854,  the  usual  builders'  certificate,  whereby  they 
certified  that  they  had  built  the  vessel  for  and 
on  behalf  of  the  broker.  The  evidenco  shewed 
that  the  moneys  advanced  by  the  broker  were 
not  applied  specifically  to  the  building  of  the 
vessel,  but  wore  applied  generally  for  the  pur- 
poses of  the  builders*  business,  and  that  the 
builders  were  utterly  insolvent  on  the  20th  of 
May,  and  probably  were  so  on  the  12th  of  April ; 
that  before  the  20th  of  May  rumours  were  cur- 
rent in  the  town  that  they  had  stopped  payment 
and  had  paid  off  their  workmen,  except  their 
foreman  and  apprentices,  and  that  these  rumours 
were  well  founded ;  but,  on  the  other  hand,  the 
evidence  failed  to  show  either  that  these  rumours 
were  so  general  as  that  they  ought  to  be  assumed 
to  have  reached  the  broker  ;  or  that  the  broker 
was  in  any  manner  aware  of  the  insolvency  of  the 
builders  on  the  20th  of  May,  or  until  after  that 
date.  Upon  a  bill  filed  by  the  broker  against  the 
assignees  in  bankruptcy  of  the  builders  : — Held, 
first,  that  he  had  no  title  to  relief  under  the 
agreement  of  the  12th  of  April,  because  it  was 
by  the  agreement  of  the  20th  of  May  merged 
into  and  taken  as  part  payment  of  the  purchj^ 
money  under  that  agreement.  Swain^ton  v. 
Clay,  3  De  G.,  J.  &  S.  558  ;  32  L.  J..  Ch.  503  ;  8 
L.  f.  563;  11  W.  R.  811. 

Held,  secondly,  that  he  was  entitled  to  relief 
to  the  extent  of  500/.  and  interest  (Knight 
Bruce,  L.  J.,  however,  expressing  a  doubt  as  to 
the  propriety  of  this  limitation),  under  the  agree- 
ment of  the  20th  of  May,  because  the  Bills  of 
Sale  Act  had  no  application  to  the  case,  and  the 
vessel  was  not  in  the  order  and  disposition  of  the 
bankrupts  ;  and  the  sole  question  being,  whether 
there  was  a  fraudulent  preference  of  the  broker  by 
the  builders,  the  evidence  failed  to  shew  it.    lb. 

If  a  shipbuilder  makes  a  rudder,  intending  it 
to  form  part  of  a  ship  when  completed,  and  the 
purchaser  of  the  ship  treats  it  as  the  ship's  rud- 
der, though  it  is  never  attached  to  the  ship,  and 
remains  unfinished  in  the  builder's  possession  at 
his  bankruptcy,  this- is  evidence  for  the  jury  that 
the  rudder  is  that  of  the  ship,  and  the  property 
of  the  purchaser.  Oast  v.  Quinton,  4  Scott,  if, 
R.  471  ;  3  M.  &  G.  825  ;  12  L.  J.,  C.  P.  173. 

8.  Ships,  CABaoES  and  FBEiGHTa 

Ship   lold  bj   Bankrupt— Bill   of  Sale  !!&• 

F  F  2 
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registoTMl.] — A  purchaser,  by  a  bill  of  sale,  in 
due  lonn,  from  one  who  afterwards  becomes  a 
bankrupt,  has  a  good  legal  title,  though  unregis- 
tered, against  the  bankrupt  and  all  who  claim 
under  him,  by  17  It  18  Vict.  c.  104.  StapUtan 
V.  Haymen,  2  H.  &  C.  918 ;  33  L.  J.,  Bx.  170 ; 
10  Jur.,  N.  S.  497  ;  12  W.  R.  317. 

Cargoes.] — The  owners  of  a  ship  sent  her  to 
Charleston,  where  a  cargo  of  cotton  was  put  on 
board,  with  which  she  returned  to  this  country  ; 
on  her  arrival  the  mortgagee  of  the  ship  took 
possession  of  the  ship  and  cargo : — Held,  that 
the  assignees  of  the  owners,  who  had  become 
bankrupt  before  the  arrival  of  the  vessel,  were 
entitled  to  maintain  trover .  against  the  mort- 
gagee for  the  cargo.  Branch^  or  Branker  v. 
Molyneux,  3  Soott,  N.  R.  332  ;  3  M.  &  G.  84  ;  6 
Jur.  778. 


TreiglLt.] — Action  for  freight  due  on  a  charter- 
party  ;  plea,  the  bankruptcy  of  the  plaintiffs ; 
replication,  that  the  plaintiffs  before  their  bank- 
ruptcy were  indebted  to  D.  &  Co.,  and  by  an 
order  indorsed  on    the  charty-party  requested 
the  defendants  to  pay  D.  k.  Co.  all  sums  which 
should  become  due  on  the  charter-party ;  that 
the  charter-party,  with  the  order  indorsed,  was 
delivered  to  D.  jc  Co.,  and  that  the  defendants 
had  notice  of  the  order.    The  rejoinder  traversed 
the  notice.    The  plaintiffs  having  offered  their 
ship  to  the  defendants  on  charter,  at  16#.  per  ton 
per  month,  the  latter  objected,  on  the  ground 
that  the  ship  was  too  large.    Whereupon  the 
plaintiffs  offered  to  take  half  the  ship,  or  adven- 
ture in  partnership  with  the  defendants.    It  was 
thereupon  arranged  that  a  charter-party  should 
be  executed  by  the  plaintiffs  and  defendants,  and 
that  an  agreement  as  to  the  adventure  should  be 
signed  by  A.,  the  plaintiffs'  clerk,  as  their  agent, 
and  a  memorandum  of   guarantee   should  be 
signed  by  the  plaintiffs.    The  agreement  stated, 
that  the  trading  cargo  should  be  upon  the  joint 
account  and  risk  of  the  defendants  and  A. ;  and 
that,  after  payment  or  deduction  of  the  freight, 
the  profit  or  loss  should  be  borne  and  received 
or  paid  by  the  parties  in  equal  moieties.     The 
plam tiffs  guaranteed  A.  from  all  losses  and  ex- 
penses happening  in  the  course  of  such  trading. 
The  plaintiffs,  being  indebted  to  D.  &  Co.  in  a 
large  sum  of  money,  subsequently  deposited  the 
charter-party  with  them  as  a  security,  with  an 
indorsement  upon  it,  directed  to  the  defendants, 
requiring  them  to  pay  the  amount  due  to  D.  & 
Co.    Notice  of  this  was  afterwards  given  to  the 
defendants.    The  plaintiffs  subsequently  became 
bankrupts.    The  action  was  brought  by  D.  &  Co., 
in  the  names  of  the  bankrupts,  to  recover  the 
freight  due   under   the   chai-ter-party : — Held, 
first,  that  the  defendants  were  bound,  in  the  first 
instance,  to  pay  the  freight  to  the  plaintiffs,  and 
that,  on  the  final  settlement  of  accounts,  the 
profit  or  loss  was  to  be  borne  by  the  parties  in 
equal  proportions.    Boyd  v.  Mangles,  3  Ex.  387. 
Held,  secondly,  that  the  transactions  amounted 
to  an  absolute  assignment  to  D.  &  Co.  of  the 
plaintiffs'  interest  in  the  freight,  so  as  to  prevent 
it  vesting  in  their  assignees,  and  that  the  plaintiffs 
were  entitled  to  recover  as  trustees  for  D.  &  Co. 

n. 

A.,  in  consideration  of  money  advanced  and 
to  be  advanced  by  B.  &  Co.,  assigned  all  the 
freight  to  arise  from  a  ship,  under  any  existing 
or  future  charter-party  or  other  contract,  for  or 


in  respect  of  her  intended  voyage  to  India  and 
back  to  England.  After  the  freight  had  been 
earned  and  ascertained,  A.  became  bankrupt  :— 
Held,  that  such  assignment  was  good,  and  that 
his  assignees  were  not  entitled  to  sue  for  the 
freight.  Leslie  v.  OuthHe,  1  Soott,  683  ;  1  Bing. 
N.  C.  697  ;  1  Hodges,  83. 

Ships  in  ooune  of  ConitnietioiL>— &«  Mate- 
rials being  used  by  Bankrupt  in  Execution  of 
Contracts,  ante,  col.  866. 

9.    Lkgacijss. 

A  legacy  left  to  a  bankrupt  at  any  time  before 
the  allowance  of  the  certificate  passes  imder  the 
assignment.  Tudway  v.  Botoen,  2  Burr.  716 ;  2 
Ld.  Ken.  423. 

So,  a  legacy  falling  to  a  bankrupt  before  allow- 
ance of  his  certificate,  by  the  testator's  death, 
pending  an  unfounded  petition  to  stay  it,  goes 
to  his  assignees,  unless  the  petition  was  pre- 
sented with  that  object.  Ansell,  Ex  parte,  19 
Ves.  208. 

Annuity  to  Coaso  on  Alienation.] — ^An  annuity 
given  by  will  to  a  trader  for  life,  payable  to  him 
only  upon  his  own  receipt,  and  no  other,  and  to 
cease  immediately  upon  alienation,  does  not  pass 
by  the  assignment,  as  by  that  act  it  ceased. 
Dommett  v.  Bedford,  6  T.  R.  684 ;  3  Ves.  jun. 
149. 

But  an  annuity  given  to  A.  for  his  personal 
support,  not  to  be  liable  to  his  debts,  and  to  be 
paid  from  time  to  time  into  his  proper  hands,  and 
not  to  any  other  person,  and  his  receipt  only 
to  be  a  sufficient  discharge,  passes  on  A.'s  bank- 
ruptcy to  his  assignees.  Grates  v.  Dolphin,  1 
Sim.  66. 

10.    Licence  of  Public-House. 

A  lease  of  a  public-house,  determinable  on  the 
bankruptcy  of  the  lessee,  contained  a  covenant  by 
the  lessee  upon  the  determination  of  the  term  Ut 
assign  the  licences  to  the  lessor.  The  lessee  hav- 
ing become  bankrupt  before  the  expiration  of  the 
term  : — ^Held,  that  his  trustee  took  no  interest  in 
the  licences,  and  that  the  covenant  was  valid, 
entitling  the  lessor  to  have  the  licences  delivered 
up  to  him,  though  they  were  not  assignable. 
Koyle,  Ex  parte,  Britnar,  In  re,  46  L.  J.,  Bk. 
86  ;  25  W.  R.  560. 

'  11,    Monet  Payable  to  Bankkupt  on  a 

Contingency. 

A  solicitor  pending  a  suit  in  chancery  received 
from  A.,  his  client,  in  1846,  his  bill  for  costs 
already  incurred,  upon  an  agreement  with  A.  to 
refund  the  amount  to  him  in  the  event  of  his  ob- 
taining a  decree  for  costs  in  the  suit  A.  became 
bankrupt  in  1847,  and  shortly  after  obtained  his 
certificate,  and  died.  The  suit  proceeded  (the 
assignees  not  interfering),  and  a  decree  was  pro- 
nounced under  which  the  costs  were  awarded  to 
A.,  and  were  received  by  the  solicitor.  In  an 
action  against  the  solicitor  by  A.*s  assignees  :— 
Held,  that  the  contingent  right  to  have  the  amount 
advanced  by  him  for  costs  repaid  under  the  agree- 
ment (which  was  a  valid  agreement,  and  made 
upon  a  sufficient  consideration),  was  an  interest 
in  A.,  which,  on  his  bimkruptcy,  passed  to  bis 
I  assignees ;  and,  consequently,  that  they  were  ^- 
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titled  to  recover  the  sum  so  paid  to  A.,  as  money 
received  to  their  use.  Morgan  v,  Taylor^  5  C. 
B.,  N.  S.  653  ;  28  L.  J.,  C.  P.  178  ;  5  Jur.,  N.  S. 
791  ;  7  \V.  K.  286. 

By  a  decree,  the  solicitor,  in  addition  to  the 
sum  paid  to  him  by  A.  in  1846,  received  a  far- 
ther sum  for  costs  due  to  a  former  solicitor  in  the 
suit : — Held,  that  the  assignees  were  not  entitled 
to  receive  this  sum,  although  it  appeared  that  no 
claim  had  been  made  thereto  by  such  former 
solicitor.    Ih, 

Contiiigent  on  obtaining  Diieharge.l — Interest 
in  property  given  to  an  uncertificated  bankrupt, 
contingently  on  his  obtaining  his  certificate, 
passes  to  his  assignees  on  the  happening  of  that 
event.  Davidson  v.  Chalmers.  33  Beav.  653  ;  33 
L.  J.,  Ch.  622  ;  10  Jur.,  N.  S.  910  ;  11  L.  T.  217  ; 
12  W.  R  592. 

A  testatrix  provided,  that  in  case  her  nephew, 
who  w&s  an  uncertificated  bankrupt,  should  obtain 
his  certificate,  so  as  to  be  enabled  to  hold  and  en- 
joy real  and  {xsrsonal  estate  for  his  own  absolute 
personal  use,  enjoyment  and  benefit,  free  from  the 
control  of  any  other  person,  the  income  of  her 
residue  should  be  paid  to  him  for  life.  On  his 
subsequent  discharge,  under  24  &  25  Vict.  c.  134, 
8.  180  : — Held,  that  his  life  interest  passed  to  his 
assignees  as  a  contingent  interest  then  coming 
into  possession.    Ih, 

12.    Patent  RiaHTS. 

A  patent  right,  for  the  exclusive  exercise  of  an 
invention,  obtained  from  the  crown,  by  an  uncer- 
tificated bankrupt,  is  affected  by  the  previous  as- 
signment  of  the  commissioners,  and  vests  in  the 
assignees.    Messe  v.  Stevenson,  3  B.  &  P.  565. 

ProTif  0  for  Forlbitnre  if  held  in  Trnit  for  more 
than  TiTO  Ponons.] — If,  by  a  private  act  of 
parliament,  the  sole  making  of  a  newly-invented 
machine  is  vested  in  certain  persons,  with  a 
proviso  that  it  shall  be  forfeited  in  case  it  shall 
become  ^*  vested  in,  or  in  trust  for,  more  than  five 
persons  or  their  representatives  otherwise  than 
by  devise  or  succession  (reckoning  executors  and 
administrators  only  as  the  single  persons  they 
represent)  : " — Held,  that  if  one  of  the  persons 
becomes  bankrupt,  the  right  passes  to  his  as- 
signees ;  and  that  though  thci*e  are  more  than 
five  creditors,  yet  the  assignees  do  not  hold  it  in 
trust  for  "  more  than  five  persons,  otherwise  than 
by  devise  or  succession,"  within  the  meaning  of 
the  act.  Bloxam  v.  Elsee,  1  C.  &  P.  558  ;  R.  k 
M.  187. 

13.    Pensions  and  Allowances. 

A  pension  payable  to  a  military  officer  on  his 
retirement  from  the  service  of  the  East  India  Com- 
pany does  not,  upon  his  bankruptcy,  pass  to  his 
assignees;  such  pension  not  being  granted  by 
deed,  and  consequently  not  recoverable  by  an 
action.  Gibson  v.  East  India  Company,  7  Scott, 
74  ;  5  Bing.  N.  C.  262. 


Penfion  of  Retired  Civil  Servant  of  Crown  if 
'  *  Ineome.''] — The  dBfect  of  sects.  15  and  17  of  the 
Bankmptcy  Act,  1869,  is  to  vest  in  the  trustee 
in  a  bankruptcy  all  the  "  property  "  of  the  bank- 
rapt  of  whatever  nature,  including  the  matters 
dealt  with  by  sect.  23  and  sects.  87  to  95,  but 
subject  to  the  exceptions  and  qualifications  intro- 


duced by  those  sections.  The  pension  of  a  re- 
tired judge  of  a  crown  colony,  granted  by  the 
Secretary  of  State  for  the  colonies,  and  voted 
annually  by  the  legislature  of  the  colony,  is,  in 
case  of  the  bankruptcy  of  the  judge,  "property" 
which  vests  in  the  trustee  in  the  bankruptcy,  but 
it  is  "  income  "  of  the  bankrupt  within  sect.  90 
of  the  Bankruptcy  Act,  1869,  and  is  subject  to 
the  power  thereby  given  to  ithe  court  to  deter- 
mine how  much  of  it  shall  be  set  aside  for  the 
benefit  of  the  bankrupt's  creditors.  Huggins, 
Ex  parte,  Hugghis,  In  re,  21  Ch.  D.  85 ;  51  L. 
J.,  Ch.  935  ;  47  L.  T.  559  ;  30  W.  R.  878— C.  A. 

Voluntary  Allowance  is  not  **  Salary  or  In- 
eome*' of  B&nkmpt.] — A  purely  voluntary  al- 
lowance made  to  a  bankrupt  is  not  "  income  " 
within  the  meaning  of  s.  90  of  the  Bankruptcy 
Act,  1869.  and  no  order  Can  be  made  for  the  pay- 
ment of  any  part  of  such  an  allowance  when  re- 
ceived by  the  bankrupt,  to  the  trustee  in  the  bank- 
ruptcy. In  order  that  s.  90  may  apply,  the  pay- 
ment must  be  one  to  which  the  bankrupt  has  a 
legal  or  equitable  claim.  Whks  or  Cliatterhy, 
Ex  parte.  Wicks  or  Wix,  In  re,  17  Ch.  D.  70  ; 
50  L.  J.,  Ch.  620  ;  44  L.  T.  836  ;  29  W.  R.  525— 
C.  A.     Reversing,  44  L.  T.  169  ;  29  W.  R.  400. 

14.  Stocks  and  Shares. 

Stoek  held  by  Bankrupt  as  Traitee.] — Stock 
standing  in  the  name  of  a  bankrupt  in  trust  for 
other  persons  did  not  pass  to  his  assignees  under 
6  Geo.  4,  c.  16,  s.  72,  although  it  was  not  entered 
in  the  name  of  the  bankrupt  a^  trustee  in  the 
bank  books.  Witham,  Ex  parte,  1  Mont.,  D.  k  D. 
624. 

StoekBegiiteredin  Fietitioua  Kame.] — Where 
a  bankrupt  had  invested  money  in  the  purchase 
of  stock  in  a  fictitious  name,  for  the  purpose  of 
defrauding  his  creditors,  the  court,  on  a  bill  filed 
by  the  assignees  against  the  Bank  of  England, 
ordered  the  bank  to  erase  from  their  books  the 
fictitious  name,  and  insert  that  of  the  banki-upt. 
Green  v.  Bank  of  England,  8  Y.  &  C.  722. 

Election  of  Aetigneei  to  take.] — A  shareholder 
in  a  railway  company  having  become  bankiiipt, 
afterwards,  and  before  he  obtained  his  certificate, 
calls  were  made.  The  assignees  possessed  them- 
selves  of  the  scrip,  and  a  correspondence  took 
place  between  the  official  assignee  and  the  trade 
assignee,  in  the  course  of  which  the  latter  sent 
the  former  a  statement  of  the  bankrupt's  pro- 
perty, comprising  in  it  the  value  of  the  shares, 
and  resulting  in  an  estimate  of  the  probable 
amount  forthcoming  to  work  the  fiat  and  pay 
dividends.  The  trade  assignee  subsequently 
wrote  to  the  official  assignee,  suggesting  the  pro- 
priety of  selling  the  shares,  which  continued  in 
the  possession  of  the  assignees  ; — Held,  that  there 
was  no  sufficient  evidence  to  warrant  a  jury  in 
concluding  that  the  assignees  had  accepted  the 
shares.  South  Staffordshire  IlailuHiy  Company 
V.  Bumside,  6  Railw.  Cas,  611  ;  5  Ex.  129  ;  20 
L.  J.,  Ex.  120. 

R.,  became  bankrupt,  being  possessed  of  lOO 
shares  in  an  incorporated  company,  which  were 
standing  in  his  name  in  the  company's  books. 
Only  25/.  per  share  had  been  paid.  The  shares 
were  of  no  value  at  the  time  of  the  bankruptcy. 
R.  handed  the  certificates  of  the  shares  over  to 
his  assignees.    For  five  years  after  the  bank- 
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XQptcy,  neither  the  assignees,  nor  the  bankrupt, 
nor  the  company  took  any  step  respecting  tne 
shares.  At  last,  the  shares  having  risen  in  value, 
the  assignees  claimed  them,  and  demanded  to  be 
registered  in  the  company's  books  as  the  owners. 
This  the  company  declined  to  do.  An  action 
was  brought  by  the  assignees,  and,  on  an  issue 
joined  on  the  allegation  that  the  assignees  were 
owners  of  and  entitled  to  the  shares,  it  was  con- 
tended for  the  company  that,  as  the  possession 
of  these  shares  was  coupled  with  a  liability  to 
pay  the  remaining  7hL  per  share,  the  property  in 
them  did  not  t^  in  the  assignees  until  they 
accepted  them ;  that  it  was  necessary  for  the 
assignees  to  do  some  act  to  denote  JM^ceptance, 
and  do  that  act  within  a  reasonable  time  after 
the  bankruptcy ;  that  the  question  of  reasonable 
time  was  a  question  of  law  for  the  judge ;  and 
that  five  years'  delay  unexplained  was  an  un- 
reasonable time  in  law  : — Held,  that,  assuming 
an  acceptauce  of  the  shares  was  necessary  to 
prove  the  assignees'  title,  and  that  the  accept- 
ance ought  to  be  within  a  reasonable  time,  still 
that  the  facts  proved  were  evidence  of  their  title, 
and  that  the  question  of  reasonable  time  was  for 
the  jury  ;  but  that  the  judge  ought  to  direct  the 
jury  that  the  reasonable  time  for  accepting  did 
not  begin  to  run  until  some  party  interested  in  the 
shares  had  taken  some  step  respecting  them. 
Graham  v.  Van  Diemen's  Zand  Company ^  11 
Bx.  101  ;  3  C.  L.  R.  887  ;  24  L.  J.,  Ex.  213 ; 
1  Jur.,  N.  S.  806— Ex.  Ch. 

SeefurtheTf  Obdeb  an»  Disposition,  poit. 


15.  Stock  Exchange  Diffeeenges. 

In  an  action  by  assignees  of  a  bankrupt,  for 
money  received  by  the  defendant  for  the  as- 
signees, it  appeared  that  the  defendant  was 
official  assignee  of  the  Stock  Exchange  for  the 
management  of  the  estates  of  those  members 
who,  being  unable  to  fulfil  their  engagements  on 
the  Stock  Exchange,  become  defaulters.  Before 
the  receipt  of  the  money  by  the  defendant,  the 
bankrupt,  a  stockbroker  and  member  of  the 
Stock  Exchange,  was  declared  a  defaulter,  having 
at  the  time  contracts  with  members  of  the  Stock 
Exchange,  which  had  the  form  of  legal  contracts 
for  the  sale  and  delivery  of  stock,  but  there  was 
no  intention  that  stock  should  be  delivered,  and 
the  contracts  were  to  be  settled  by  the  payment 
of  differences.  Under  the  rules  of  the  Stock 
Exchange  the  defendant  collected  the  differences 
upon  the  contracts  upon  which  the  bankrupt  was 
a  gainer,  and,  before  notice  of  an  act  of  bank- 
ruptcy, distributed  among  members,  to  whom  the 
bankrupt  was  indebted  for  differences,  all  except 
a  small  amount,  which  was  paid  over,  after  he 
was  adjudicated  a  bankrupt  under  12  &  13  Vict. 
c.  106,  s.  223,  to  the  treasurer  of  a  fund  for  de- 
cayed members,  according  to  the  rules  of  the 
Stock  Exchange  : — Held,  that  the  action  could 
not  be  maintained,  because,  as  to  the  money  paid 
over  before  the  adjudication,  it  was  not  money 
had  and  received  by  the  defendant  to  the  use  of 
the  assignees.  And  as  to  the  money  paid  over 
after  the  adjudication,  the  contracts,  as  well  as 
the  payment  and  receipt  of  the  differences,  being 
illegal  by  7  Geo.  2,  c.  8,  neither  the  bankrupt 
nor  his  assignees  could  mantain  an  action  to  en- 
force the  contracts  or  recover  the  sums  paid. 
Mchohon  V.  Oooeh,  6  El.  &  BL  999 ;  26  L.  J., 
Q.  B,  137  ;  2  Jur.,  N.  S.  303. 


Held  also,  that  the  differences  were  not  paid  to 
the  defendant  as  the  agent  of  the  bankrupt,  but 
for  the  purpose  of  being  distributed  among  the 
Stock  ExchAuge  creditors  of  the  bankrupt.    lb. 

By  the  rules  of  the  London  Stock  Exchange, 
when  a  member  is  declared  a  defaulter,  the  con- 
tracts for  the  sale  and  purchase  of  stocks  and 
shares,  which  have  been  made  by  him  for  the 
next  settling  or  account  day,  are  closed  by  a 
person,  callS  the  official  assignee,  appointed  by 
that  body,  at  the  market  prices  of  the  stocks  and 
shares,  the  subjects  of  the  contracts,  at  the  time 
of  the  default,  and  those  members  who,  on  that 
footing,  owe  differences  upon  their  contracts  with 
the  defaulter  are  bound  by  the  rules,  on  pain  of 
being  themselves  declared  defaulters,  to  pay 
those  differences  to  the  official  assignee.  And 
the  official  assignee  is  bound  by  the  rules  to  em- 
ploy the  moneys  thus  received  by  him  in  the 
first  place  in  paying  to  those  members,  to  whom, 
upon  the  same  footing,  differences  are  due  upon 
their  contracts  with  the  defaulter,  the  differences 
so  due  to  them : — Held,  that  the  moneys  thus 
received  by  the  official  assignee,  being  an  arti- 
ficial fund  created  by  the  rules  of  the  Stock  Ex- 
change, do  not  form  part  of  the  assets  of  the 
defaulter,  and  do  not  pass  to  his  trustee  in  bank- 
ruptcy. Oranty  Ex  parte^  Plumbly,  In  re,  13 
Ch.  D.  667  ;  42  L.  T.  387  ;  28  W.  R.  756— C.  A 

See  further  J  Pbotected  Tbansactioss,  j?Mf. 


16.  Pbopebty  op  Bankbupt's  Wife. 

Wife's  Chose  in  Action.] — ^Assignees  cannot  in 
their  names  alone  maintam  an  action  to  recover 
the  amount  of  a  promissoiy  note  made  to  the 
wife  of  the  bankrupt  before  her  marriage.  jS^- 
rington  v.  Yates,  1  D.  &  L.  1032 ;  12  M.  &  W. 
853  ;  13  L.  J.,  Ex.  249— Ex.  Ch. 

An  action  for  the  conversion  of  goods  of  a  wife 
effected  before  marriage,  is  vested  in  the  as- 
signees on  the  bankruptcy  of  the  husband,  such 
right  being  one  whicn,  if  vested  in  the  bank- 
rupt before  the  bankruptcy,  must  have  accrued 
to  the  assignees  on  their  appointment.  Rich' 
hell  V.  Alexander,  10  C.  B.,  N.  S.  324  ;  30  L.  J., 
C.  P.  268;  8  Jur.,  N.  S.  13. 

The  action  for  such  conversion  of  the  wife's 
goods  before  marriage  must  be  brought,  on  the 
bankruptcy  of  the  husband,  without  having  pre- 
viously vested  it  in  himself,  in  the  name  of  the 
wife  and  assignees.    Ih, 

■Wife's  Executory  Interest] — ^A.  bequeathed  a 
house  to  B.  for  the  residue  of  a  term  of  yeais,  if 
B.  should  so  long  live,  and  continue  to 'inhabit 
therein  ;  and  after  B.'s  decease,  or  giving  up  the 
possession,  A.  bequeathed  the  house  to  C,  the 
wife  of  B.,  for  the  remainder  of  the  term,  in  case 
she  should  so  long  live  therein  and  remain  the 
widow  of  B.,  with  further  limitations  to  the 
issue  of  B.  B.  entered  with  the  assent  of  the 
executors  of  A.  B.,  being  in  insolvent  circum- 
stances, went  to  sea  for  six  months:  C.  con- 
tinued to  occupy  the  house  and  to  carry  on  B.'s 
trade  therein.  During  the  absence  of  B.,  a  com- 
mission of  bankruptcy  issued  gainst  him.  After 
his  return,  B.  continued  the  occupation  and  the 
business  until  the  house  was  sold  by  his  as- 
signees, when  B.  and  C.  were  turned  out  of 
possession  by  the  vendee.  B.  died.  C.  remain- 
ing a  widow,  demanded  possession : — ^Held,  that 
the  bequest  to  C.  did  not,  in  equity,  ennre  as  a 
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limitation  to  her  separate  benefit,  and  that  her 
executory  estate  paffied  to  the  assignees  of  B.,  as 
being  snch  an  interest  as  B.  conld  "lawfully 
depart  withal."  Doe  d.  Shaw  t.  Steward^  3  N. 
&M.372;  1  A.  &E.  30a 

Xonej  of  Wife  paid  into  Bank  to  Orodit  of 
Debtor.]— Money  raised  by  a  wife  by  the  mort- 
gage of  ncr  separate  estate,  and  paid  into  a  bank 
to  the  credit  of  her  husband,  who  drew  cheques 
upon  it  for  yarious  purposes  as  occasion  required, 
is  equivalent  to  a  gift  to  him  from  the  wife,  and 
upon  a  liquidation  of  his  affairs  passes  to  the 
trustee.    Grainger^  Ex  jparte^  24  L.  T.  334. 

17.  Pabtnebship  Pbopebtt. 

Whore  one  Partner  if  SolTont  ]— The  assignees 
can  obtain  no  share  of  the  partnership  effects 
until  they  first  satisfy  all  that  is  due  rrom  the 
bankrupt  partner  to  the  partnership.  Holder- 
nest  T.  ShackelSy  8  B.  &  0.  612 ;  3  M.  &  R.  25. 

Under  a  separate  commission,  the  assignees 
and  the  solvent  partners  are  tenants  in  common. 
Barker  v.  Ooodunn^  11  Yes.  83. 

The  assignee  of  a  bankrupt  partner  is  a  tenant 
in  common  of  the  partnership  goods  with  the 
solvent  partner,  and  therefore  cannot  maintain 
an  action  for  their  conversion  against  an  auc- 
tioneer for  selling  such  goods  by  direction  of  the 
solvent  partner.    Lewii  v.  White,  8  L.  T.  320. 

One  of  two  tenants  in  common  of  goods  com- 
mitted an  act  of  bankruptcy ;  after  which  the 
defendant)  by  direction  of  the  other  tenant  in 
common,  sold  the  goods : — Held,  first,  that  the 
assignees  of  the  bazScrupt  could  not  recover  from 
the  defendant  the  proceeds  of  the  sale  in  an 
action  for  money  had  and  received,  nor  maintain 
detinue.  Morgan  v.  MarquU,  9  Ex.  145  ;  2  C. 
L.  R.  276  ;  23  L.  J.,  Ex.  21. 

Held,  secondly,  that  the  defence  that  the 
goods  were  sold  by'direction  of  the  solvent  part- 
ner might  be  given  in  evidence  under  non  de- 
tinet.    Ih, 

Where  partnership  goods  had  been  taken  in 
execution  upon  a  boni  fide  judgment  against  a 
solvent  iKirtner  whose  co-partner  was  bankrupt ; 
upon  a  bill  filed  by  the  assignee,  an  injunction 
was  granted  to  restrain  the  judgment  creditor, 
who  had  purchased  all  the  share,  right  and 
interest  of  the  solvent  partner  in  the  gcxids,  and 
had  subsequently  professed  to  sell  the  whole  as 
her  own  property,  from  delivering  possession  of 
the  goods  to  the  purchaser.  leaser  v.  Kershaw, 
2  Kay  t  J.  .496  ;  25  L.  J.,  Ch.  445  ;  2  Jur.,  N.  S. 
880. 

Where  Partnerihip  if  InfolTont.]— On  the 
appointment  of  a  trustee  of  a  joint  estate  under 
a  hquidation  petition  filed  by  partners,  the  sepa- 
rate estate  of  each  of  the  partners,  as  well  as 
their  joint  estate,  vests  in  him.  Philpt,  Exvarte, 
Moore,  In  re,  19  L.  R.,  Bq.  266 ;  44  L.  J.,  Bk. 
40 ;  31  L.  T.  736  ;  23  W.  R.  230. 

The  separate  creditors  of  one  of  the  partners, 
iherefbre,  thongh  they  may  afterwards  resolve 
to  accept  a  composition  in  satisfaction  of  their 
separate  debts,  cannot  vest  the  separate  estate  in 
any  other  trustee.  But  it  is  the  duty  of  the 
trustee  appointed  by  the  joint  creditors  to  ad- 
minister the  separate  estate  in  accordance  with 
the  resolutions  of  the  separate  creditors,  and 
then  to  carry  over  the  surplus  to  the  joint  es- 
tete.    Ih. 


The  joint  creditors  of  two  partners  resolved 
upon  a  liquidation  by  arrangement,  and  ap- 
pointed a  trustee.  Afterwards  the  separate  cre- 
ditors of  one  of  the  partners  resolved  to  accept  a 
composition,  and  that  the  debtor  should  assign 
his  separate  estate  to  a  trustee  (not  the  same 

Serson  as  the  trustee  chosen  by  the  joint  cror 
itors)  to  secure  the  payment  of  the  composi- 
tion : — Held,  that  the  latter  part  of  this  resolu- 
tion was  ultra  vires,  and  that  the  trustee  of  the 
joint  estate  had  a  locus  standi  to  oppose  its  re- 
gistration.   Ih, 

See  further,  Obdeb  and  Disposition. 


18.  Pbopebtt  vested  in  Tbustee  "undeb 

PBIOB  BANKBUPTCY. 

Where  former  Affigneei  do  not  Intervene.] — 
The  assignees  under  a  second  fiat  may  maintain 
an  action  against  a  third  penon  for  the  conver- 
sion of  property  acquired  by  the  bankrupt  after 
the  date  of  the  first  fiat,  the  assignees  under  the 
first  fiat  not  intervening.  Morgan  v.  Knight, 
15  C.  B.,  N.  S.  669  ;  83  L.  J.,  C.  P.  168  ;  9  L,  T. 
803  ;  12  W.  R,  428. 

Title  of  former  Afdgneefl  must  have  been 
Divested.] — To  an  action  for  a  debt  the  defen- 
dant pleaded  that  before  the  accruing  of  the 
debt  the  plaintiff  became  bankrupt,  and  a  com- 
mission issued  against  him  under  6  Geo.  4,  c.  16  ; 
that  the  commissioners  certified  that  he  had  in  all 
things  conformed  to  the  bankruptcy  laws,  and  that 
there  did  not  appear  to  them  any  reason  to  doubt 
the  fulness  of  tne  discovery  made  by  the  bank- 
rupt of  his  estate,  which  certificate  was  allowed 
by  the  Lord  Chancellor ;  that  the  plaintiff  after- 
wards became  bankrupt  a  second  time,  and  his 
estate  did  not  produce  15«.  in  the  pound,  where- 
upon the  assignees  under  the  second  bankruptcy 
served  the  defendant  with  nbtice  of  their  claim 
to  the  debt : — Held,  that  this  plea  was  bad,  as 
not  shewing  that  the  title  of  the  assignees  under 
the  first  bankruptcy  was  divested  so  as  to  vest 
the  property  of  the  bankrupt  in  the  assignees 
under  the  second.  Wagner  v.  Itnhrie,  2  L.  M.  & 
P.  510  ;  6  Ex.  882 ;  20  L.  J.,  Ex.  416 ;  15  Jur. 
803. 

Aeqniesoenoe  of  former  Afsigneei/] — A  bank- 
rupt, after  having  obtained  his  certificate  under 
a  second  bankruptcy,  but  not  having  paid  15«.  in 
the  pound,  set  up  in  trade  as  a  tailor  and  draper, 
and  sent  circulars  soliciting  custom  to  several 
of  the  creditors  who  had  proved  under  the 
second  bankruptcy,  and  among  others  to  one  of 
the  creditors'  assignees.  He  continued  to  trade 
for  five  years  without  molestation  on  the  part  of 
the  creditors,  having  his  name  conspicuously 
written  on  the  trade  premises,  and  having  ex- 
posed to  view  there  stock  in  trade  of  consider- 
able value,  and  then  became  bankrupt  a  third 
time: — Held,  that  the  assignee  under  the  last 
bankruptcy  could  not  be  called  upon  to  deliver 
up  the  assets  collected  by  him  to  the  assignees 
under  the  second  fiat.  Jungmichel,  Ex  parte, 
2  Mont.,  D.  &  D.  471 ;  6  Jur.  87. 

Assignees  under  a  second  commission,  under 
which  a  bankrupt  had  obtained  his  certifi- 
cate, but  had  not  paid  15#.  in  the  pound  upon 
the  debts  proved,  permitted  the  bankrupt  again 
to  go  forth  to  the  world  and  gain  credit  as 
a  trader  :-*Held,  that  they  had  thereby  lost 
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their  right  under  6  Q^o.  4,  c  16,  a.  127,  to 
call  upon  the  assignee  under  a  third  fiat  to 
pay  over  the  assets  which  ho  had  collected. 
Butler,  Ex  parte,  2  Mont.,  D.  &  D.  731;  6  Jur. 
957. 

Held,  also,  that  the  principle  of  equity  applied 
as  well  to  real  as  to  personal  property,  notwith- 
standing the  clause  of  order  and  dis{)08ition  in 
6  Geo.  4,  c.  16,  s.  72,  only  referred  to  personal 
property,     ift. 

A  party  who  has  taken  possession  of  the  goods 
of  an  intestate  after  his  death,  cannot  set  up  as 
a  defence  to  trover  by  the  administrator,  that 
the  intestate  had  been  first  insolvent  and  then 
bankrupt,  and  had  not  paid  15«.  in  the  pound 
under  the  fiat,  and  that  therefore  the  property 
in  the  goods  vested  absolutely  in  the  assignees  : 
the  goods  having  been  acquired  by  the  intestate 
after  the  bankruptcy,  and  he  having  been  al- 
lowed by  the  assignees  to  retain  possession  of 
them.    F^son  v.  Chambers,  9  M.  &  W.  460. 


Of  Second  Aisignees.] — The  acquiescence 

of  the  assignees  under  a  second  bankruptcy 
in  a  subsequent  trading  by  the  bankrupt,  does 
not  bar  their  claim  to  his  future  estate  and 
effects,  under  6  Geo.  4,  c.  16,  s.  127,  Birch  or 
Busell,  In  re,  2  Kay  &  J.  328  ;  25  L.  J.,  Ch.  323  ; 
2  Jur.,  N.  S.  370. 


19.  Property  held  by  Bankrupt  as 
Trustee  for  others. 

Beal  Estates.  ]— Estates  of  which  a  bankrupt 
is  seised  as  a  bare  trustee,  do  not  pass  to  his 
assignees.  GennySf  Ex  jkirte,  I  Mont.  &  Mac. 
258. 

Debts.] — A  debt  due  to  a  bankrupt  as  trustee 
for  another  does  not  pass  to  his  assignees. 
Whujh  V.  Keeley,  1  T.  R.  619  ;  S,  P.,  Carpenter 
v.  MarnelU  3  B.  &  P.  40. 

Action  by  husband  and  wife  for  money  lent  by 
the  wife  whilst  she  was  sole  and  unmarried. 
Plea,  that  the  husband  became  bankrupt, 'and 
that  his  aasignees  were  appointed    before  the 
action,  by  reason  whereof  the  assignees  became 
entitled  to  the  debt.     Replication,  that  before 
the  marriage,  and  whilst  the  wife  was  sole  and 
unmarried,  by  a  deed  between  the  husband  of 
the  first  part,  the  wife  of  the  .second  part,  and 
H.  and  J.  of  the  third  part  (being  a  settlement 
entered  into  before  the  intermarriage  of    the 
plaintiffs),  the  money  was  assigned  to  H.  and  J. 
to  have,  receive  and  recover,  and  to  hold  the 
same  to  them,  upon  trust  in  the  deed  mentioned 
in  favour  of   the  wife,  and  for  her  sole  and 
separate  use  during  her  life,  and  for  the  child  or 
children  of  the  intended  marriage.    The  replica- 
tion stated,  that  the  plaintiffs  appointed  H.  and 
J.  as  their  attorneys,  to  recover  the  money  from 
the  defendant  for  the  purpose  of  holding  the 
same  upon  these  trusts,  and  that  the  action  was 
commenced  and  prosecuted  in  the  names  of  the 
plaintiffs,  by  the  direction  of  H.and  J.,  by  virtue 
of  the  power  given  to  them,  and  for  recovering, 
receiving  and  holding  the  money  as  the  trustees 
named  in  the  deed,  and  upon  the  trusts  in  ^vour 
of  the  wife,  and  of  the  children  of  the  marriage, 
and  not  for  the  use  or  benefit  of  the  husband,  or 
of  his  creditors  : — Held,  that  the  replication  was 
good,  and  that  the  debt  did  not  pass  to  the 
assignees  under  the  bankruptcy  of  the  husband, 


but  might  be  sued  for  by  the  husband  and  wife. 
Pamham  v.  Hunt,  8  M.  &  W.  743. 

Ooods  set  aside  for  paztieiilar  Creditor.]— 
The  assignees  of  a  bankrupt  do  not  take  under 
the  assignment  property  the  equitable  title  to 
which  hsi»  been  transferred  b^ore  the  bank- 
ruptcy. Bum  V.  Carralko  (in  error'),  4  N.  &  M. 
889  ;  1  A.  &  E.  883.  Affirming  Carvalho  v.  Bum, 
3  B.  &  Ad.  382  ;  1  N.  &  M.  700  ;  4  Myhie  &  C. 
690;  3  Jur.  1141. 

But  such  equitable  transfer  must  have  been 
complete  before  the  bankruptcy  ;  it  must  have 
been  a  transfer  of  the  whole,  or  an  ascertained 
part  of  specific  property,  and  absolute,  not  con- 
tingent,   lb, 

A.,  having  goods  in  the  hands  of  B.,  as  his 
agent  at  a  foreign  port,  and  being  under  liabili- 
ties to  C,  by  letter  to  C.  promised  that  he  would 
direct,  and,  by  a  subsequent  letter  to  B.,  did 
direct  B.  to  deliver  over  the  goods  to  D.,  as  the 
agent  of  C.  at  that  port.  Before  the  delivery  of 
the  goods,  a  commission  issued  against  A.  under 
an  act  of  bankruptcy  committed  while  the  letter 
was  on  its  way  to  B.,  and  the  goods  were  delivered 
by  B.  to  D.,  in  ignorance  of  the  bankruptcy  :— 
Held,  that  C.  had  a  good  title  in  equity  to  the 
goods,    lb. 

Xoney  received  by  Overseer  of  Poor.]— If 
money  is  received  by  an  overseer  of  the  poor, 
and  kept  apart  by  itself,  and  he  becomes  a  bank- 
rupt, it  does  not  pass  to  his  assignees.  Rex  r. 
Eggington,  1  T.  R.  369. 

Bankrupt— A  Stranger  to  Trust.]— A  trustee 
instructed  his  stockbroker  to  sell  for  him  a  sum  of 
consols,  which  he  informed  the  broker  he  held  as 
a  trust  fund,  and  to  invest  the  proceeds  of  sale 
in  the  purchase  of  certain  railway  stock.  The 
broker  sold  the  consols  for  cash,  and  received  in 
payment  a  cheque  which  he  paid  to  the  credit  of 
his  current  account  with  his  bankers,  and  he 
bought  the  railway  stock  for  the  next  settling 
day.  On  the  settling  day  the  railway  stock  not 
having  been  paid  for,  the  broker  was  declared  a 
defaulter  on  the  Stock  Exchange,  and  soon  after- 
wards he  filed  a  liquidation  petition.  The  prin- 
cipal claimed  to  have  the  balance  which,  at  the 
time  of  the  failure,  was  standing  to  the  broker's 
credit  at  his  bankers,  appropriated  to  make  good 
the  proceeds  of  sale  of  the  consols  : — Held,  that 
as  the  broker  had  notice  of  the  trust,  the  proceeds 
of  sale  retained  the  character  of  trust  money 
in  his  hands,  and  could  be  followed  by  the  prin- 
cipal if  they  could  be  traced.  Cooke,  Ex  parte, 
Strachan,  In  re,  4  Ch.  D.  123 ;  46  L.  J.,  Bk.  52 ; 
35  L.  T.  649  ;  25  W.  R.  171— C.  A. 


Trustee  with  Life  Interest  in  Trust  Property.] 
— W.  A.,  who  at  the  time  of  his  death  in  1867 
was  carrying  on  the  business  of  a  fanner,  gave 
his  residuary  personal  estate  to  his  widow  and  a 
co-trustee,  upon  trust  to  permit  hia  widow  to 
have  the  use  and  enjoyment  of  his  household 
furniture,  and  the  dividends,  interest  and  annual 
income  and  produce  of  his  other  residuary  estate 
for  life,  and  then  upon  trusts  in  favour  of  the 
testator's  two  sons.  The  testator^s  residnaiy 
estate  consisted  almost  entirely  of  the  household 
furniture  and  farm  stock,  and  the  widow,  with 
the  consent  of  her  co-trustee,  carried  on  the 
business  of  the  farm.  She  took  a  new  lease  of 
the  farm  in  her  own  name,  and  painted  her  own 
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name  upon  the  carts ;  bat  the  financial  part  of 
the  business  was  carried  on  through  a  joint  bank- 
ing account  opened  in  the  names  of  "  the  execu- 
tora  of  the  late  W.  A."  In  1879,  the  widow  pre- 
sented her  petition  for  liquidation.  All  the 
property  in  her  possession  consisted  of  the  fur- 
niture and  farm  stock  bequeathed  by  the  testator, 
or  of  stock  which  had  replaced  the  original  8tx>ck 
in  the  ordinary  course  of  business.  Upon  being 
sold,  it  realized  a  sum  of  2,063/.  I5#.  6^.,  with 
produce  estimated  at  250/.  still  to  be  realized. 
The  testator's  residuary  account  had  been  passed 
at  1,917/.  7f.  6d, : — Held,  that  the  farming  stock 
in  the  hands  of  the  widow  was  well  ear-marked 
as  trust  property,  and  that  only  the  life  interest 
of  the  widow  in  the  proceeds  of  the  realization 
passed  to  the  trustees  in  the  liquidation.  Barber, 
ExpartCy  Aiulow,  In  re,  42  L.T.  411 ;  28  W.  R.  522. 

See  further,  ORDER  AND  DISPOSITION,  jwst, 
col.  894. 


20.  Secured  Creditors  and  Property 
HELD  AS  Security. 

Judgment  Crediter  who  hat  obtained  and 
terred  CNmdshee  Order  Kill.]— A  judgment 
creditor  who  has  obtained  a  garnishee  order  nisi 
attaching  debts  due  to  the  judgment  debtor, 
before  the  debtor  has  filed  a  liquidation  petition, 
is  a  secured  creditor  within  the  Bankruptcy  Act, 
1869,  s.  16,  sub-s.  5.  Joselyne,  Ex  parte.  Watt, 
In  re,  8  Ch.  D.  327 ;  47  L.  J.,  Bk.  91 ;  38  L.  T. 
661  ;  26  W.  R.  645— C.  A. 

The  judgment  creditor's  title  to  the  attached 
debts  will  therefore  prevail  over  that  of  the 
trustee,  even  though  some  of  the  debts  did  not 
become  actually  payable  till  after  the  com- 
mencement of  the  liquidation.    Ih. 

A  garnishee  order  obtained  and  served  by  an 
execution  creditor,  especially  when  made  abso- 
lute before  the  bankruptcy,  constitutes  the 
execution  creditor  a  creditor  "  holding  a  security 
on  the  property  of  the  bankrupt"  within  the 
Bankruptcy  Act,  1869,  s.  12.  Emanuel  v.  Bridger, 
9  L.  R.,  Q.  B.  286  ;  43  L.  J.,  Q.  B.  96  ;  30  L.  T. 
194  ;  22  W.  R.  404. 

An  execution  creditor  who  has  obtained, 
served  and  made  absolute  a  garnishee  order 
before  the  bankruptcy,  is  also  a  creditor  holding 
a  *'  charge  on  the  bankrupt's  estate,  as  a  security 
for  a  debt  due  to  him  "  within  the  Bankruptcy 
Act,  1869,  s.  16,  sub-s.  5.     Ih. 

The  word  "charge"  in  s.  16,  sub-s.  5,  has  a 
wider  meaning  than  the  word  **  mortgage ''  or 
"  lien  "  contained  in  the  same  section.    lb, 

A  judgment  creditor  who  has  obtained  a 
garnishee  order  under  the  C.  L.  P.  Act,  1864  (17 
&  18  Vict.  c.  125),  s.  61,  and  served  it  on  the 
garnishees  before  the  presentation  by  the  judg- 
ment debtor  of  a  petition  for  liquidation  by 
arrangement  or  composition,  is  a  creditor  hold- 
ing a  security  on  the  property  of  the  judgment 
debtor  within  the  meaning  of  the  Bankruptcy 
Act,  1869,  8.  12.  Low  v.  Blakenwre,  10  L.  R., 
Q,  B.  485  ;  44  L.  J.,  Q.  B.  155  ;  33  L.  T.  473  ;  23 
W.  R.  856. 

A  gartiishee's  order  and  an  attachment  issued 
ander  the  Common  Law  Procedure  Act,  1854, 
unless  followed  by  seizure  and  sale  before  the 
presentation  of  a  petition  for  liquidation,  do  not 
make  the  creditor  a  secured  creditor  within  the 
meaning  of  the  Bankraptcy  Act,  1869,  s.  40. 
Cfreentoay,  Ex  parte,  Adams,  In  re,  16  L.  R., 


Eq.  619  ;  42  L.  J.,  Bk.  110 ;    29  L.  T.  75  ;  21  W. 
R.  866.    But  see  preceding  cases. 

Foreign  Attachment.] — A  creditor  who  has 
served  a  writ  of  foreign  attachment  in  an  action 
in  the  court  of  the  Lord  Mayor  of  London  is  a 
**  creditor  holding  security  upon  the  property  of 
the  debtor"  within  the  meaning  of  s.  12  of  the 
Bankruptcy  Act,  1869,  although  the  presenta- 
tion of  a  liquidation  petition  by  the  debtor, 
followed  by  an  interpleader  order,  has  prevented 
the  creditor  from  proceeding  to  judgment  in  the 
action.  Lery  v.  Lovell,  11  Ch.  D.  220  ;  48  L.  J., 
Ch.  367  ;  27  W.  R.  428. 

A  writ  of  foreign  attachment  in  the  Mayor's 
Court  of  London,  subsequently  perfected  by 
judgment,  gives  the  issuing  creditor  a  security 
within  the  meaning  of  the  Bankruptcy  Act,  1869, 
s.  12,  although  the  debtor  may  have  filed  a 
liquidation  petition  before  judgment  is  actually 
signed.  Londtm  Cotton  Mills  Company,  In  re, 
Brander,  In  re,  25  W.  R.  109. 

A  creditor  who  obtains  a  foreign  attachment 
in  the  Mayor's  Court  is  not  a  creditor  holding 
security  within  s.  12  of  the  Bankruptcy  Act, 
1869,  at  all  events  until  he  is  paid  under  the 
attachment ;  and,  although  he  has  obtained  and 
served  his  garnishee  order  prior  to  the  debtor's 
act  of  bankruptcy,  he  will  have  no  right  as 
against  the  trustee  to  the  debt  attached.  Bam^ 
father  Y.  Barrotc,  37  L.  T.  231. 

Xoney  paid  into  Court.] — An  action  upon  an 
overdue  bill  of  exchange  for  1,200/.  was  brought 
against  the  acceptors.  They  obtained  leave  to 
appear  and  defend  the  action,  upon  paying  into 
court  880/.  to  abide  the  event.  An  order  was 
afterwards  made  referring  the  matter  in  dispute 
to  arbitration.  Before  any  award  was  made, 
they  filed  a  liquidation  petition.  The  trustee 
claimed  the  880/.  for  distribution  among  the 
creditors  generally.: — Held,  that  the  plaintiff  in 
the  action  was,  at  the  commencement  of  the 
liquidation,  a  secured  creditor,  and  that  an 
inquiry  must  be  directed  in  the  Court  of  Bank- 
ruptcy to  ascertain  to  how  much  of  the  880/.  he 
was  entitled.  Banner,  Ex  parte,  Keytoorth,  In 
re,  9  L,  R.,  Cb.  379  ;  43  L.  J.,  Bk.  102  ;  30  L.  T. 
620.  Affirming,  K  C,  43  L.  J.,  Bk.  55  ;  29  L.  T. 
849  ;  22  W.  R.  350. 

An  alleged  debtor  having  in  November  com- 
mitted an  act  of  bankruptcy  by  non-compliance 
with  a  debtor  summons,  the  summoning  credi- 
tor presented  a  bankruptcy  petition  against 
him.  He  disputed  the  debt  and  applied  to  have 
the  petition  dismissed,  and  an  onler  was  made 
adjourning  the  petition  sine  die,  on  the  terms  of 
his  paying  125/.  into  court,  to  abide  the  result  of 
an  action  to  be  brought  by  the  summoning 
creditor  for  the  allegSi  debt.  The  125/.  was 
paid  into  court  on  the  18th  of  January,  and  the 
action  w«ls  commenced  on  the  21st  of  January. 
On  the  loth  of  May  the  debtor  was  adjudicated 
a  bankrupt  on  the  petition  of  another  creditor. 
Afterwards  judgment  was  entered  in  the  action 
for  the  plaintiff  for  the  debt  claimed  and  costs  : 
— Held,  that  the  title  of  the  trustee  in  the  bank- 
ruptcy did  not  relate  back  to  the  act  of  bank- 
ruptcy committed  on  the  debtor  summons  so 
as  to  defeat  the  right  of  the  summoning  creditor 
to  the  125/.,  but  that  he  was  entitled  to  have  the 
125/.  paid  out  to  him.  Bouchard,  Ex  parte, 
Afofljen,  In  re,  12  Ch.  D.  26  ;  48  L.  J.,  Bk.  105  ; 
28  W.  R.  129— C.  A. 
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LandfliAld  1*7 Creditor  under  Elegit] — Since 
the  coming  into  operation  of  the  Judicature  Act, 
1873,  it  is  not  necessary  for  a  judgment  creditor, 
who  seeks  to  obtain  equitable  execution  of  the 
judgment  creditor's  equitable  interest  in  land, 
previously  to  sue  out  an  elegit.  £ra9t*f  Ex 
paHe,  Watkhu,  In  re,  11  Ch.  D.  691  ;  48  L.  J., 
Bk.  97  ;  40  L.  T.  026 ;  27  W.  R.  712.  Affirmed, 
13  Ch.  D.  262;  49  L.  J.,  Bk.  7;  41  L.  T.  665'; 
28  W.  R.  127— C.  A. 

The  appointment  of  a  receiver  of  the  rents  of 
land  at  the  instance  of  a  judgment  creditor, 
though  conditional  upon  the  receiver's  giving 
security,  operates  as  an  immediate  delivery  of 
the  land  in  execution.  When  the  security  is 
afterwards  given  the  order  relates  back  to  the 
date  when  it  was  made.    lb. 

A  judgment  creditor  became  the  transferee  of 
a  legal  mortgage  of  leaseholds  belonging  to  the 
judgment  debtor.  He  then  commenced  an  action 
in  the  Chancery  Division,  claiming  an  account 
and  payment  of  what  was  due  to  him  on  both 
mortgage  and  judgment ;  or  a  sale  of  the  pro- 
perty and  payment  out  of  the  proceeds  ;  and  the 
appointment  of  a  receiver.  On  the  same  day  he 
obtained  ex  parte  an  order  extending  over  eight 
days,  appointing  an  interim  receiver  of  the  rents, 
without  security.  On  the  eighth  day  he  obtained, 
on  notice,  an  order  absolute  for  the  appointment 
of  the  same  person  to  be  receiver  of  the  rents, 
upon  his  giving  security.  On  the  same  day  the 
debtor  filed  a  liquidation  petition,  and  a  re- 
ceiver of  his  property  was  appointed  by  the 
Court  of  Bankruptcy.  It  did  not  appear  which 
receiver  was  appointed  first.  The  receiver  in 
the  action  never  gave  security.  The  creditor 
had  not  sued  out  an  elegit : — Held  (affirming 
the  decision  of  Bacon,  C.  J.),  that  the  appoint- 
ment  of  the  receiver  in  the  action  was  such  a 
delivery  in  execution  by  lawful  authority  of  the 
mortgaged  lands  within  the  meaning  of  s.  1  of 
the  act  27  &  28  Vict.  c.  112,  as  to  render  the 
judgment  creditor  a  secured  creditor,  within 
the  meaning  of  s.  16,  sub-s.  5,  of  the  Bankruptcy 
Act,  1869,  and  that  he  was  entitled  to  hold  the 
lands  as  a  security  for  his  judgment  debt  as  well 
as  for  his  mortgage  debt.    2b. 

Deeds  deponted.] — S.  &  Co.,  who  were  mer- 
chants in  London  and  Shanghai,  applied  to 
A.  &  Co.,  who  were  merchants  in  Prussia,  to 
open  a  credit  on  their  behalf  for  5,000/.,  and 
oaered  to  deposit  with  them  as  a  security  the 
title-deeds  of  a  house  at  Shanghai.  The  nego- 
tiation was  commenced  verbally,  when  all  par- 
ties were  in  Prussia,  but  was  concluded,  after 
flume  correspondence,  by  a  letter  written  by 
8.  &  Co.  to  A.  &  Co.  from  London,  inclosing  the 
title-deeds  of  the  house  at  Shanghai.  A.  &  Co. 
accordingly  accepted  bills  drawn  by  S.  &  Co.  and 
payable  in  London.  S.  &  Co.  shortly  afterwards 
became  liquidating  debtors,  a  considerable  sum 
being  then  due  to  A.  &  Co.  on  the  bills.  No  con- 
veyance or  memorandum  of  the  deposit  was 
made  at  the  British  Consulate  at  Shanghai,  but 
the  house  remained  registered  in  the  name  of 
S.  Si  Co.  A.  &.  Co.  accordingly  applied  for  an  order 
that  the  trustee  in  liquidation  should  convey  the 
house  to  them.  Evidence  was  adduced,  that 
according  to  the  law  of  Prussia,  the  contract  was 
binding  personally  on  S.  &  Co.,  but  that,  as  the 
necessary  formalities  for  perfecting  the  security 
at  Shanghai  had  not  been  gone  through,  A.  k  Co. 
had  no  mortgage  or  lien  on  the  house  :^Held| 


by  Mellish,  L.  J.,  that  the  contract  must  be 
governed  by  English  law,  and  that  A.  &  Co. 
had  a  good  security  on  the  house  by  the  deposit 
of  the  deeds.  Ilolthauten^  Er  parte,  Scheiblrr, 
Inre,9  L. R., Ch. 722 ;  44  L.J.,Bk.26;  31  L.T.13. 
Held,  by  both  the  Lords  Justices,  that  whether 
the  contract  was  governed  by  English  or  by 
Prussian  law,  the  contract  was  personally  bind- 
ing on  S.  &  Co.,  and  could  be  enforced  i^ainst 
their  trustee  in  liquidation  ;  and  the  court  made 
an  order  to  sell  the  house  and  pay  the  proceeds 
to  A.  &  Co.    lb. 

See  further^  Pboof  op  Debts,  ante. 


21.   DiSCLAIMEB  OF  OKEBOUS  PBOPEBTT. 

a.  Under  Statutes  prior  to  the  Bankraptor 

Aot,  1869. 

Under  12  ft  13  Viet.  c.  106,  s.  146.]— A.  let  to 

B.,  from  year  to  year,  premises  adjacent  to  a 
shop  previously  occupied  by  B.  Some  time 
afterwards,  A.  allowed  B.  to  convert  the  front  of 
the  premises  into  one  largo  shop  window,  and 
to  make  an  entry  through  the  party-wall  into 
his  old  shop,  upon  condition  that  at  the  deter- 
mination of  the  tenancy  the  premises  should  be 
restored  by  him  to  their  original  state.  Sub- 
sequently ho  became  bankrupt : — Held,  that  as 
the  agn^eement  to  restore  the  premises  was  not 
made  contemporaneously  with  the  letting,  it 
was  not  a  condition  or  agreement  within  12  k, 
13  Vict.  c.  106,  s.  145,  and  from  which  the  bank- 
nipt  could  be  relieved  under  that  section  upon 
the  assignees  declining  to  take.  Maples  v.  Pepper, 
18  C.  B.  177  ;  25  L.  J.,C.  P.  243  ;  2  Jur.,  N.  S.  739, 


Section  most  be  strictly  complied  witlL] 


—A  plea  under  12  &,  13  Vict.  c.  106,  s.  145,  to  an 
action  for  breaches  of  covenants  in  a  lease,  that 
the  lessee  became  bankrupt,  that  the  assignees 
declined  to  take  the  lease,  and  that  within 
fourteen  days  after  notice  thereof  the  lessee  ex- 
ecuted a  surrender,  and  offered  to  deliver  up  the 
possession  of  the  premises  to  the  lessors,  is  bsd,  for 
not  shewing  the  impossibility  of  a  literal  com- 
pliance with  the  conditions  of  the  section,  as 
that  the  lease  ^'as  lost  or  destroyed,  or  the  like. 
Colles  V.  Ecamon,  19  C.  B.,  N.  S.  372  ;  34  L.  J., 
C.  P.  320  ;  12  L.  T.  672  ;  13  W.  B.  1017. 


Liability  of  Tenant  for  Bent.} — A  tenant 


who  has  become  bankrupt,  and  delivers  to  bis 
landlord  the  possession  of  the  premises  during 
a  current  half  year,  is  not  liable  for  a  propor- 
tionate part  of  the  rent  to  the  time  when  he  so 
deliverea  them  up  to  his  landlord.  SUtek  v. 
Sharp,  3  N.  &  P.  390  ;  8  A.  &  B.  366  ;  1  W., 
W.  &  H.  496  ;  2  Jur.  839. 


cannot  enforce  Covenants  against 
Lessor.] — By  indenture  of  demise,  reciting  that 
the  lessee  had  purchased  certain  fixtures  on  the 
premises,  on  condition  of  their  being  lepor- 
chased  as  after  mentioned,  it  was  agreed  between 
the  lessor  and  lessee,  and  the  lessor  covenanted 
that,  on  the  expiration  or  other  sooner  deter- 
mination of  the  term,  he,  the  lessor,  should  and 
would  take  the  fixtures  at  such  price  as  they 
should  be  appraised  at  by  two  competent  peisoos, 
one  to  be  named  on  ea^  side.  The  lessee  be- 
came bankrupt,  and  his  assignee  declined  the 
lease  (which  was  deliyered  up),  but  he  re- 
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quiied  the  fixtuies  to  be  reporchased,  and  brought 
an  action  of  covenant  against  the  lessor  for  not 
appointing  an  appraiser  : — Held,  that,  as  by  6 
Cieo.  4,  c.  16,  8.  75,  the  bankmpt,  on  deliver- 
ing np  the  lease,  was  discharged  from  all  the 
covenants  on  his  part,  performance  of  the  cove- 
nant in  question  could  not  be  enforced  bj  the  as- 
signee against  the  lessor.  Keartey  v.  Cantairt, 
2B.  &Ad.716. 


Kor  Agreenwiiti  made  in  Contemplation 


of  Tenanoy  eontiniiing.] — ^A  bankrupt  agreed  in 
writing  to  take  a  lease  of  a  manufactory  for  a 
term  of  years,  and  the  landlord  agreed  to  erect 
at  his  own  expense  certain  buildings,  upon  the 
bankrupt  paying  an  additional  rent  upon  the 
amount  so  expended.  The  buildings,  however, 
were  subsequently  erected  by  the  bankrupt,  on 
the  verbal  assurance  of  the  landlord  that  the 
bankrupt  might  deduct  the  amount  expended 
from  the  rent.  The  assignees  elected  not  to 
adopt  the  agreement  for  the  lease,  but  refused  to 
deliver  up  possession  to  the  landlord  unless  he 
allowed  them  the  sum  which  the  bankrupt  had 
expended  on  the  buildings  : — Held,  that  as  both 
the  written  and  verbal  agreement  between  the 
landlord  and  the  bankrupt  contemplated  a  con- 
tinuance of  the  tenancy,  which  the  assignees  had 
^emselves  repudiated,  they  had  no  lien  on  the 
premises  for  the  money  expended  by  the  bank- 
mpt.   Ladd,  Mb  parte f  3  Deac.  &  Chit.  647. 

liability  of  Snnty.] — ^A  surety  for  a  lessee  is 
liable  in  respect  of  the  breaches  of  covenant 
which  accrue  after  the  date  of  a  commission 
against  the  lessee,  but  before  the  delivery  up  of 
the  lease  by  tiie  bankrupt.  Tuck  v.  Tysons  6 
Bing.  346  ;  3  M.  &  P.  715. 

If  a  lease  is  delivered  up  by  the  lessee,  in  pur- 
suance of  the  statute,  it  does  not  operate,  by 
relation,  as  a  surrender  of  the  lease  from  the  date 
of  the  commission.    lb, 

Undorlease  of  Disolaimed  and  Undisolaimed 
Leaseholds.] — In  1840,  A.  being  lessee  of  a  ware- 
house and  cellar,  under  a  demise  from  B.,  and 
also  leasee, under  C.,of  other  adjoining  property, 
comprising  a  vault,  D.  became  tenant  from  year 
to  year  to  A.  of  the  warehouse  and  cellar,  and 
vatdt,  at  an  annual  rent  of  185/.,  made  up  of 
140/.  for  the  warehouse  and  cellar,  and  45/.  for 
the  vault.  On  the  27th  October,  1845,  A.  be- 
came bankrupt,  921,  IQt,  being  at  that  time  due 
as  rent  from  D.  to  the  bankrupt.  The  assignees, 
upon  being  appointed,  elected  to  take  the  pro- 
perty held  under  B.,  and  on  '26th  February, 
1846,  elected  not  to  take  the  property  held  under 
C.  An  action  having  subsequently  been  brought 
by  the  assignees  of  A.  against  D.  to  recover  the 
921,  10#.  and  35/.  for  a  quarterns  rent,  due  at 
Christmas,  for  the  war^ouse  and  cellar  : — 
JBfeld,  that  they  could  well  sue  for  the  quarter's 
rent  doe  since  the  bankruptcy  in  their  repre- 
sentative character  as  assignees.  Graham  v. 
AlUopp,  3  Ex.  186 ;  18  L.  J.,  £x.  85. 

Baalmiptey  of  Assignee  of  Lease.] — Covenant 
for  rent.  Plea,  that  before  the  rent  became  due, 
the  defendants,  by  deed,  assigned  all  their  in- 
terest in  the  demised  premises  to  A.,  subject  to 
the  payment  of  the  rent,  and  performance  of  the 
eovenants  contained  in  the  lease  ;  and  that  A. 
covenanted  to  pay  the  rent  and  perform  the 
eovenants  oontained  in  the  lease  ;  that  the  de- 


fendants delivered  the  lease  to  him,  and  he  ac- 
cepted the  same,  and  entered  on  the  premises  by 
virtue  of  the  assignment ;  the  plea  then  stated, 
that  A.  became  bankrupt,  and  that  the  arrears 
of  rent  accrued  after  the  date  of  the  commis- 
sion ;  that  the  assignee  of  his  estate  declined 
the  lease,  and  that  the  bankrupt,  within  four- 
teen days  after  notice  of  that  fact,  delivered  up 
such  lease  to  the  plaintiff,  devisees  of  the  rever- 
sion : — Held,  that  the  plea  was  bad,  inasmuch  as 
the  6  Geo.  4,  c.  16,  s.  75,  did  not  put  an  end  to 
the  lease,  but  merely  discharged  the  bankrupt 
from  any  subsequent  payment  of  the  rent  or  ob- 
servance of  the  covenants.  Manning  v.  Flighty 
3B.  &Ad.  211. 


t>.  TTnder  the  Bankruptcy  Act,  1869. 

-  What   Interetts   may   bo   Disolaimed.]  —  A 

bankrupt  was  tenant  of  leasehold  premises  under 
an  agreement  for  a  monthly  tenancy.  By  an 
agreement  of  even  date  the  bankrupt  contracted 
to  purchase  the  unexpired  residue  of  the  lease. 
This  contract  remained  unperformed  at  the  time 
of  his  bankruptcy.  On  application  to  the  court 
by  the  trustee  for  leave  to  disclaim  : — Held,  that 
he  had  an  interest  in  the  premises,  and  was 
entitled  to  apply  for  and  obtain  leave.  Roberts j 
In  re,  30  L.  T.  266. 

Loaso  of  Chattels.]— A  lease  of  chattels 


is  not  a  "  leasehold  interest "  within  the  mean- 
ing of  r.  28  of  the  Bankruptcy  Rules,  1871  ;  and 
therefore  a  trustee  in  bankruptcy  may  disclaim 
a  lease  of  chattels  under  s.  23  of  the  Bank- 
ruptcy Act,  1869,  without  leave  of  the  court. 
Sheffield  Waggon  Company  v.  Stratton,  48  L.  J., 
Ch.  35  ;  40  L.  T.  238  ;  27  W.  R.  120— C.  A. 


Expired  Lease.] — A  lease  of  a  house  was 


vested  in  a  bankrupt  as  assignee.  The  trustee 
in  the  bankruptcy  did  not  disclaim  the  lease,  but 
he  did  not  take  possession  of  the  property  or 
exercise  any  act  of  ownership  over  it.  The 
bankrupt  continued  to  live  in  the  house,  his 
friends  paying  the  rent  for  him.  After  the  ex- 
piration of  the  term  the  lessor  sued  the  original 
lessee  on  his  covenant  to  repair,  claiming  400/. 
damages.  The  lessee  served  a  third  party  notice 
on  the  trustee,  claiming  to  be  indemnified  by 
him,  as  assignee  of  the  term,  against  all  breaches 
of  the  covenant  since  the  date  of  the  bankruptcy 
and  the  trustee^s  appointment.  The  trustee  then 
applied  to  the  Court  of  Bankruptcy  for  leave  to 
execute  a  disclaimer  in  respect  of  the  lease.  The 
lessor  opposed  the  application,  and  the  registrar 
refused  it  on  the  ground  that  the  lease  had  ex- 
pired. The  trustee  appealed,  giving  notice  to 
the  lessor,  who  did  not  appear  on  the  hearing  of 
the  appeal : — Held,  that  leave  to  disclaim  might 
be  given,  as  it  could  not  prejudice  the  rights 
of  any  person  who  was  not  before  the  court,  but 
without  expressing  any  opinion  of  those  rights. 
Patersan,  Ex  parte,  Throeknwrton,  In  re,  11 
Ch.  D.  908— C.  A. 

The  trustee  in  a  bankruptcy  may  disclaim  a 
lease  of  the  bankrupt  even  though  the  lease  has 
been  determined  by  effluxion  of  time  or  by  for- 
feiture between  the  appointment  of  the  trustee 
and  the  execution  of  the  disclaimer.  And  in 
such  a  case  the  effect  of  the  disclaimer,  when 
executed,  is  that  neither  the  lessor  nor  the 
trustee  can  claim  the  benefit  of  any  provisions 
oontained  in  the  lease  which  were  to  oome  into 
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operation  at  the  expiration  or  sooner  determina- 
tion of  the  term.  Dykr^  Ex  parte^  Morrith^ 
In  re,  22  Ch.  D.  410  ;  52  L.  J.,  Ch.  570  ;  48  L.  T. 
303  ;  31  W.  R.  278— C.  A.  Affirming,  47  L.  T. 
26  ;  30  W.  R.  592. 

Scmbic,  that  the  trnstce  may  also  disclaim 
a  lease  which  has  been  determined  before  his 
appointment,    lb. 

When  Difolaimer  allowed.  ]~lii  cases  where 
the  property  acquired  by  the  trustee  under  the 
Bankruptcy  Act,  1869,  consists  of  leasehold  in- 
terests, the  Court  will  exercise  its  discretion  in 
allowing  the  trustee  to  disclaim  such  interest. 
WiUon,  In  re,  13  L.  R.,  Eq.  186  ;  20  W.  R.  363. 

Power  of  Court  to  impoie  Conditions.] — In 

giving  leave  to  the  trustee  in  a  bankruptcy  to 
disclaim  a  leasehold  interest  of  the  bankrupt, 
the  court  has,  under  r.  28  of  1871,  power  to 
impose  a  condition  (such  as  the  payment  to  the 
lessor  of  the  rent  in  full  np  to  the  date  of 
the  disclaimer),  even  though  no  third  party  has 
acquired  from  the  bankrupt  an  interest  in  the 
lease.  Ladhury,  Est  parte.  Turner,  In  re,  17 
Ch.  D.  532  ;  60  L.  J.,  Ch.  838  ;  45  L.  T.  5— C.  A. 
On  giving  leave,  under  r.  28  of  the  Bankruptcy 
Rules,  1871,  to  the  trustee  in  a  bankruptcy 
to  disclaim  a  leasehold  interest  of  the  bankrupt, 
the  court  will  not  order  the  trustee  to  pay 
the  landlord  any  compensation  for  his  use  and 
occupation  of  the  demised  property,  except 
under  special  circumstances,  one  instance  being 
where  the  trustee's  occupation  has  been  bene- 
ficial to  the  bankrupt's  estate.  Ithenrood,  Ex 
parte,  Knight,  In  re,  22  Ch.  D.  384  ;  52  L.  J.,  Ch. 
370 ;  48  L.  T.  398  ;  31  W.  R.  442— C.  A. 

Rule  28  does  not  mean  that  in  every  case  in 
which  leave  to  disclaim  a  lease  is  given,  the 
lessor  is  to  be  placed  in  the  same  position  as 
regards  the  interval  before  execution  of  the  dis- 
claimer as  if  there  had  been  no  disclaimer.  Lad- 
bury,  Ex  parte  (17  Ch.  D.  532),  explained  and 
distinguished,    lb. 

Notwithstanding  the  insertion  of  an  attorn- 
ment clause  in  a  mortgage  deed,  the  real  relation 
between  the  parties  is  that,  not  of  landlord  and 
tenant,  but  of  mortgagee  and  mortgagor,  and 
this  fact,  as  well  as  the  nature  of  the  rent 
reserved  by  the  clause,  must  be  taken  into  ac- 
count in  considering  whether,  on  giving  leave  to 
the  trustee  in  the  bankruptcy  of  the  mortgagor 
to  disclaim  the  tenancy  created  by  the  attorn- 
ment clause,  any  terms  should  be  imposed  for 
the  benefit  of  the  mortgagee.    lb. 

When  the  trustee  in  a  bankruptcy  applies  for 
leave  to  disclaim  a  lease  of  the  bankrupt,  the 
court  will  not  order  any  compensation  to  be  paid 
to  the  landlord  unless  the  trustee  has  kept  him 
out  of  possession  of  the  property,  and  his  occupa- 
tion has  resulted  in  a  benefit  to  the  bankrupt's 
estate.  Izard,  Ex  parte,  Bushell,  In  re  (No.  2), 
23  Ch.  D.  115  ;  48  L.  T.  502— C.  A. 

The  principle  on  which  the  court  exercises  its 
discretion  under  r.  28  is  that  the  trustee  ought 
not  to  be  allowed  to  increase  the  bankrupt's 
estate  at  the  expense  of  the  landlord.  Isher- 
woody  Ex  paHe  (22  Ch.  D.  884),  explained.  lb. 
In  determining  whether,  on  givmg  leave  to 
the  trustee  in  a  bankruptcy  to  disclaim  a  lease 
of  the  bankrupt,  the  trustee  should  be  ordered  to 
pay  compensation  to  the  landlord  in  respect  of 
his  occupation  of  the  leasehold  premises,  the 
court  will  have  regard  not  merely  to  the  ques- 


tion whether  the  occupation  has  actoally  pro- 
duced a  profit  to  the  bankrupt's  estate,  but  also 
to  the  question  whether  the  possession  was  re- 
tained by  the  trustee  vnth  a  view  to  obtaining 
such  a  profit.  Amal,  Ex  parte,  Wilton,  In  re, 
24  Ch.  D.  26  ;  49  L.  T.  221— C.  A. 

The  rule,  as  laid  down  by  Cotton,  L.  J.,  in 
Isherwood,  Ex  parte  (22  Ch.  D.  384),  adopted  in 
preference  to  that  expressed  by  Jessel,  M.  R.,  in 
Izard,  Ex  parte  (23  Ch.  D.  115).     lb. 

The  court  ordered  compensation  to  be  paid  by 
the  trustee  in  a  bankruptcy  as  a  condition  of 
giving  him  leave  to  disclaim  the  lease  of  the 
bankrupt's  place  of  business,  although  daring 
part  of  the  time  during  which  the  trustee  had 
been  in  occupation  a  bailiff  had  been  in  pos- 
session of  the  bankrupt's  goods  under  a  distress 
for  rent,  and  the  landlo]^  had  been  allowed 
to  place  bills  on  the  premises  stating  that  they 
were  to  be  let,  and  that  application  for  that  pur- 
pose was  to  be  made  to  him.    lb. 


Whether  DiBoretion  the  Subject  of  Ap- 


peal.]— The  imposing  of  conditions  on  the  txns- 
tee  is  a  matter  of  judicial  discretion,  and  the 
Court  of  Appeal  will  not  readily  interfere  with 
the  exercise  of  discretion  by  the  judge  of  first 
instance.  Arnal,  Ex  jtarte,  Witt  on.  In  re,  24 
Ch.  D.  26  ;  49  L.  T.  221— C.  A. 


Iiyiiry  to  third  Partiei.]  —  In    deter- 


mining whether  leave  should  be  given  to  a  trus- 
tee in  bankruptcy  to  disclaim  a  leasehold  in- 
terest of  the  bankrupt,  the  court  ought  to  haxe 
regard  only  to  the  question  whether  the  dis- 
claimer will  be  for  the  benefit  of  the  persons  in- 
terested in  the  administration  of  the  bankrapt^s 
estate,  and  ought  not  to  have  regard  to  any  col- 
lateral consideration,  such  as  the  injury  which 
the  disclaimer  might  occasion  to  third  parties. 
East  and  West  India  Dock  Company,  Ex  parte^ 
Clarhe,  In  re,  17  Ch.  D.  769  ;  50  L.  J.,  Ch.  789  ; 
45  L.  T.  6  ;  30  W.  R.  22— C.  A. 


Lease  deponted  with  eqvitable    Kort- 


gagee — ^Aftignment  by  Tmitee — Bight  of  Troa- 
tee  to  Indemnity.]  —  When  the  trustee  of  a 
bankrupt  desires  to  disclaim  a  lease  which  the 
bankrupt  has  deposited  by  way  of  equitable 
mortgage,  he  will  not  be  allowed  to  do  so  to  the 
prejudice  of  the  mortgagee,  but  if  he  assig^ns  the 
lease  to  the  mortgagee,  the  latter  must  covenant 
to  indemnify  him  against  liability  under  the 
lease.  Bttxton,  Ex  parte,  Mullrr,  In  re,  15  Ch. 
D.  289  ;  43  L.  T.  183  ;  29  W.  R.  28— C.  A. 

Application  to  Tmitee  to  IHeclaini — Hot&oe 

by  Poet.] — The  mere  posting  of  an  application 
to  the  trustee  in  bankruptcy  requiring  him  to 
decide  whether  he  will  disclaim  or  not  is  not 
sufiicient  under  the  24th  section  of  the  Bank« 
ruptcy  Act,  1869,  but  such  application  must  be 
received  in  order  that  the  time  for  dieclainier 
may  be  limited  in  accordance  with  the  section  : — 
Semble,  that  the  application  would  be  receiTed 
within  the  section  If  delivered  through  the  post 
at  the  office  of  the  trustee  to  the  person  there  in 
charge.  Heed  v,  Harvey,  5  Q.  B.  D.  184 ;  49 
L.  J.,  Q.  B.  294  ;  42  L.  T.  611  ;  28  W.  R.  423  : 
44  J.  P.  474. 

Time  in  whieh  to  Diselaim.] — ^A  trustee  in 
liquidation  received  from  the  lessors,  on  the  24th 
of  November,  a  notice,  calling  on  him  to  dis- 
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claim  a  lease  held  by  the  debtor  within  twenty- 
eight  days,  nnder  the  Bankruptcy  Act,  1869, 
8.  24.  After  some  correspondence  respecting 
the  property,  the  lessors  wrote  a  letter  to  the 
trustee  on  the  day  before  the  twenty-eight  days 
expired,  in  which  they  asked  for  a  reply  to  their 
letter  of  the  24th  of  November,  at  his  earliest 
convenience.  The  trustee,  after  the  twenty- 
eight  days  had  expired,  applied  to  the  court  for 
leave  to  disclaim  the  lease : — Held,  that  the 
lessors  had  waived  their  right  to  insist  on  an 
answer  within  twenty-eight  days,  and  leave  to 
disclaim  was  given.  Moorfl,  Ex  parte,  Stokoe, 
In  re,  2  Oh.  D.  802  ;  35  L.  T.  386  ;  24  W.  R. 
720— C.  A. 


Extenuon  of  Time.] — When  the  trustee  of 


an  estate  has  received  a  notice  calling  upon  him  to 
disclaim  a  lease  within  twenty-eight  days,  under 
the  Bankruptcy  Act,  1869,  s.  24,  and  requires  an 
extension  of  time  beyond  the  tvx'cnty-eight  days 
in  order  to  obtain  the  consent  of  the  court  under 
r.  28  of  the  Bankruptcy  Rules,  1871,  he  must 
apply  for  such  extension  before  the  twenty- 
e^ht  days  have  elapsed,  unless  he  can  shew 
some  special  circumstances  to  excuse  the  delay. 
Lavering,  Ex  parte,  Jtmes,  In  re^  9  L.  R.,  Ch. 
586  ;  43  L.  J.,  Bk.  94  ;  30  L.  T.  621  ;  22  W.  R. 
853. 

Hie  mere  fact  that  the  lessor  has  availed  him- 
self of  the  provisions  contained  in  the  debtor's 
lease  to  compel  the  trustee  in  liquidation  to  pay 
half  a  year's  rent  in  advance,  is  not,  in  the  ab- 
sence of  negotiation,  or  of  anything  to  mislead  the 
trustee,  or  of  special  circumstances  to  excuse  the 
delay,  a  ground  for  enlarging  the  time,  after  the 
expiration  of  the  twenty-eight  days  (fixed  by  the 
Bankruptcy  Act,  1869,  s.  24),  fur  notice  to  be 
given  by  the  trustee,  whether  he  disclaims  the 
lease  or  not.  Harris,  Ex  parte,  Richardson,  In 
re,  16  Ch.  D.  613  ;  44  L.  T.  282 ;  29  W.  R.  899. 

Appeal  against  Leave  to  Biselaim.] — On  the 
application  of  a  trustee,  leave  was  given  to  him 
to  disclaim  a  lease  which  was  vested  in  the  bank- 
rupt. The  trustee  executed  a  disclaimer,  and 
after  this  had  been  done,  but  within  the  time 
allowed  for  bringing  an  appeal,  a  person  with 
whom  the  bankrupt  had  deposited  the  lease  by 
way  of  equitable  mortgage,  and  who  was  pre- 
sent when  the  order  giving  the  leave  to  disclaim 
was  made,  gave  notice  of  appeal  from  the  order  : 
— ^Held,  that  the  disclaimer  having  been  exe- 
cuted, the  lessor's  title  was  complete,  and  the 
appeal  was  dismissed.  Woods,  In  re,  Dltton,  Ex 
parte,  3  Ch.  D.  459 ;  45  L.  J.,  Bk.  141  ;  24 
W.  R.  1008— C.  A. 

After  unconditional  leave  has  been  given  by 
the  court  to  a  trustee  in  bankruptcy  to  disclaim 
a  lease  of  the  bankrupt,  and  the  trustee  has  exe- 
cuted a  disclaimer,  it  is  too  late  for  the  lessor  to 
appeal  from  the  order  even  for  the  purpose  of 
getting  conditions  imposed  on  the  trustee.  The 
Court  of  Appeal  has  then  no  power  to  impose 
conditions.  If  the  lessor  desires  to  appeal  from 
such  an  order,  he  ought  to  apply  when  it  is  made 
for  a  stay  of  proceedings  under  it.  Sadler,  Ex 
paHe,  Hawes,  In  re,  19  Ch.  D.  122 ;  51  L.  J., 
Cb.  201 ;  30  W.  B.  173— C.  A. 

The  discretion  of  the  county  court  judge  in 
living  leave  to  disclaim  is  not  properly  the  sub- 
ject St  appeal.  Edmonds,  Ex  parte,  Tipping, 
In  re,  48  L.  T.  77. 


Effeet  of  Dieolaimer  without  Leave  of  Court.  ] — 

The  28th  rule  of  the  Bankruptcy  Rules,  1871, 
provides  that  when  any  property  of  a  bankrupt 
acquired  by  a  trustee  in  bankruptcy  shall  con- 
sist of  a  leasehold  interest  the  trustee  shall  not 
execute  a  disclaimer  without  leave  of  the  court : — 
Held,  that  the  effect  of  the  rule  was  to  make  it 
the  duty  of  the  trustee  as  between  himself  and 
the  Court  of  Bankruptcy  to  obtain  the  leave  of 
the  court  before  disclaiming  a  tenancy,  but  that 
it  did  not  render  the  disclaimer  inoperative  as 
between  the  landlord  and  the  trustee  where  no 
such  leave  had  been  obtained.  Reed  v.  Harvey, 
5  Q.  B.  D.  184  ;  49  L.  J.,  Q.  B.  294  ;  42  L.  T.  511  ; 
28  W.  R.  423  ;  44  J.  P.  474. 

*'  Whatever  may  be  the  effect  of  a  disclaimer 
by  a  trustee  without  the  leave  of  the  court,  I 
would  recommend  any  trustee  in  bankruptcy  to 
think  once,  to  think  twice,  to  think  thrice,  before 
he  ventures  to  disclaim  without  leave  of  the 
court."  Per  James,  L.  J.,  in  Ladhvry,  Ex  parte. 
Turner,  In  re,  17  Ch.  D.  632  ;  60  L.  J.,  Ch.  838  ; 
45  L.  T.  5— C.  A. 

Signature  of  Disclaimer.] — A  disclaimer  in 
writing  signed  by  the  trustee's  solicitor  is  not  a 
valid  disclaimer  **  by  writing  under  the  hand"  of 
the  trustee  within  s.  23.  Wilson  v.  Wallani,-  5 
Ex.  D.  155  ;  49  L.  J.,  Ex.  437  ;  42  L.  T.  376  ;  28 
W.  R.  597  ;  44  J.  P.  475. 

Omiuion  to  Diselaim.] — If  a  trustee  when 
called  upon  to  decide  whether  he  will  disclaim  a 
continuing  contract  of  the  bankrupt,  docs  not 
disclaim  it,  but  carries  it  on  for  the  benefit  of  the 
estate,  he  is  still  at  liberty,  when  he  finds  it  un- 
profitable, to  cease  to  perform  it,  and  in  that 
case  the  other  party  to  the  contract  is  entitled, 
under  the  Bankruptcy  Act,  1869,  s.  31,  to  prove 
against  the  bankrupt's  estate  for  the  damages 
occasioned  by  the  breach  of  the  contract,  and 
this  is  his  only  remedy.  Sneezum,  In  re,  Davis, 
Ex  parte,  3  Ch.  D.  463 ;  45  L.  J.,  Bk.  137  ;  35 
L.  T.  389  ;  25  W.  R.  49.  Affirming,  34  L.  T.  805 
— C.A. 

The  trustee  does  not  by  not  disclaiming  adopt 
the  contract,  either  personally  or  on  behalf  of 
the  estate.    Ih, 

Disclaimer  operates  as  a  Surrender  of  Chattels 

and  Land.]— Sect.  15  of  the  Bankruptcy  Act, 
1869,  must  be  read  in  conjunction  with  and  as 
qualified  by  sect.  23,  and  the  effect  of  a  dis- 
claimer of  a  lease  to  a  bankrupt  by  the  trustee 
in  the  bankruptcy,  is  to  give  up  to  the  lessor  the 
entirety  of  that  which  is  comprised  in  the  de- 
mise. Therefore,  if  a  bankrupt  be  the  lessee  of 
land  and  personal  chattels,  demised  to  him  as 
one  subject-matter  at  one  entire  rent,  a  dis- 
claimer of  the  lease  by  the  trustee  operates  as  a 
surrender  to  the  lessor  of  the  chattels,  as  well  as 
the  land,  and  the  trustee  cannot  claim  the  chat- 
tels under  sect.  15  (sub-s.  5),  as  having  been 
at  the  commencement  of  the  bankruptcy  in  the 
order  or  disposition  of  the  bankrupt  as  reputed 
owner  with  the  consent  of  the  true  owner. 
Allen,  Ex  parte,  Fussell,  in  re,  20  Ch.  D.  341  ; 
51 L.  J.,  Ch.  724  ;  47  L.  T.  Qo  ;  30  W.  R.  601—0.  A. 


Fiztnres.] — ^After  the  trustee  in  a  bank- 


ruptcy has  executed  a  disclaimer  of  a  lease  vested 
in  the  bankrupt,  he  is  not  entitled,  even  though 
he  be  in  possession  of  the  leasehold  premises,  to 
remove  the  tenant's  fixtures.  Stepheji,  Ex  parte^ 
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Laviet,  In  re,  7  Cb.  D.  127  ;  47  L.  J.,  Bk.  22  ; 
37  L.  T.  613  ;  26  W.  R.  136—0.  A. 

The  effect  of  the  disclaimer  is  to  give  the 
landlord  an  absolute  title  to  the  fixtures  as  from 
the  date  of  the  order  of  adjudication.    Jb, 

Where  a  trustee  severs  and  sells  tenant's  fix- 
tures attached  to  leasehold  property  of  a  bankrupt 
and  subsequently  disclaims  the  lease,  the  land- 
lord is  entitled  to  the  proceeds  of  the  sale  of  the 
fixtures.  Broohy  Ex  parte^  llohcrU^  In  r/?,  10 
Cb.  D.  100 ;  48  L.  J.,  Bk.  22 ;  39  L.  T.  458  ;  27 
W.  R.  255 — C.  A.  Reversing  S,  C.y  nom.  Fatter^ 
Ex  parte,  Robertf,  In  re,  47  L.  J.,  Bk.  101  ;  38 
L.  T;  888  ;  26  W.  R.  834. 

The  effect  of  a  disclaimer  by  tlie  trustee  in  a 
liquidation  of  a  lease  vested  in  the  debtor.is  to 
place  the  trustee  in  the  position  of  never  having 
nad  any  estate  in  the  leasehold  property.  Con- 
sequently, any  severance  by  the  trustee  of  the 
fixtures  attached  to  the  disclaimed  property  after 
the  date  of  the  trustee's  appointment,  is  neces- 
sarily a  wrongful  act,  and  gives  the  landlord  a 
right  to  recover  the  value  of  the  fixtures  from 
the  trustee.  Whether,  after  severing  the  fix- 
tures, the  trustee  has  any  right  to  disclaim  the 
lease,  qiuere.  But  at  any  rate  he  cannot  as 
against  the  landlord  assert  the  invalidity  of  his 
own  disclaimer.    Ih. 


Bemoral  byTrnstee  beforo  Disolaimer.l- 


A  lease  contained  a  proviso  that  the  lessee,  nis 
executors,  administrators  and  assigns,  might  at 
any  time  or  times  during  the  continuance  of  the 
term,  or  within  twelve  months  from  the  expira- 
tion or  other  sooner  determination  thereof,  but 
not  afterwards,  remove  any  buildings  or  ma- 
chinery which  he  or  they  might  have  erected  on 
the  demised  premises  for  trade  purposes.  The 
lessee  filed  a  liquidation  petition,  and  the  trustee 
in  the  liquidation  sold  the  trade  machiner}'  and 
fixtures,  which  were  then  removed  by  the  pur- 
chaser. The  tnistee  afterwards  disclaimed  the 
lease : — Held,  that  the  disclaimer  having,  by 
virtue  of  sect.  23,  the  operation  of  a  surrender  of 
the  lease  as  from  the  date  of  the  appointment  of 
the  tnistee,  the  proviso  was,  by  construction  of 
law,  with  all  the  -other  provisions  of  the  lease, 
put  an  end  to  before  the  removal,  and  conse- 
quently that  the  removal  could  not  be  justified, 
and  the  lessor  was  entitled  to  the  proceeds  of 
sale.  Glegg,  or  Gregg,  Ex  parte,  Latham,  In  re, 
19  Ch.  D.  7  ;  51  L.  J.,  Ch.  367  ;  45  L.  T.  484  \  30 
W^  R.  144— C.  A. 


Bale  by  Tmstee  before  Diiolaimor.] — A 


trustee  in  liquidation  of  the  affairs  of  the  tenant 
for  years  of  leasehold  premises  upon  which  were 
certain  fixtures,  sold  the  fixtures  by  auction,  and 
subsequently,  without  any  formal  disclaimer, 
surrendered  the  premises  to  the  landlord  prior  to 
the  expiration  of  the  term  and  before  tne  pur- 
chaser of  the  fixtures  had  removed  them.  The 
landlord  having  let  the  premises  with  the  fixtures 
thereon  to  an  incoming  tenant : — Held,  that  the 
purchaser  was  nevertheless  entitled  to  the  fix- 
tures, as  the  trustee,  having  sold  them  to  him, 
could  not  deprive  him  of  his  right  by  afterwards 
surrendering  the  lease.  Saint  v.  Pilley,  10  L.  R., 
Ex.  137  ;  44  L.  J.,  Ex.  33  ;  33  L.  T.  93  ;  23 
W.  R.  753. 

Effect  of  Disclaimor  (m  Covenants  in  Lease.] 
— By  a  covenant  in  the  lease  the  landlord  agreedf 
at  the  end  or  other  the  sooner  determination  of 


the  tenn,  to  pay  and  allow  to  the  tenant  for 
(inter  alia)  t^e  hay  and  straw  grown  in  the  last 
year,  which  should  be  left  for  the  incoming 
tenant,  at  a  feed  price.  Certain  other  Arming 
covenants  in  the  lease  had  been  admittedly 
broken  by  the  tenant : — Held,  that  by  reason  of 
the  operation  of  the  disclaimer  by  the  trustee, 
the  lease  must  be  considered  as  at  an  end  for  all 
purposes  ;  and  that  therefore  the  landlord  most 
pay  for  the  hay  and  straw  at  the  market  price  : 
— Held,  oilso,  that  the  landlord  could  not  be  en- 
titled to  damages  in  respect  of  breaches  of  the 
covenants  in  the  lease.  MorrUh,  Ex  parte, 
Dyhe,  Ex  parte,  JforrUJi,  In  reAl  L.  T.  26  ;  30 
W.  R.  952.  Affirmed,  22  Ch.  1).  410  ;  52  L.  J., 
Ch.  570 ;  48  L.  T.  303  ;  31  W.  R.  278— C.  A. 

Effect  of  Disclaimer  on  Bights  and  Liabilities 
of  third  Parties— Underlessee.] — A  disclaimer  by 
the  tmstee  in  bankruptcy  of  a  lease  or  other 
onerous  property  of  the  bankrupt  operates  as  a 
surrender  only  so  far  as  is  necessary  to  relieve  the 
bankrupt  and  his  estate  and  the  trustee  from 
liability,  and  does  not  otherwise  affect  the  rights 
or  liabilities  of  third  parties  in  relation  to  the 
property  disclaimed.  If,  for  instance,  the  bank- 
rupt has  granted  an  underlease  of  property  de- 
mised to  him,  a  disclaimer  of  the  original  lease  by 
his  trustee  in  bankruptcy  does  not  affect  the 
right  of  the  lessor  to  distrain  on  the  property  for 
the  rent  reserved  by  the  original  lease,  and  to  re- 
enter for  breach  oi  the  lessee's  covenants  in  the 
lease,  or  for  non-payment  of  the  rent  reserved 
thereby.  But,  if  the  underlease  is  made  at  a  rent 
less  than  the  rent  reserved  by  the  original  lease, 
the  underlessee  is,  after  the  disclaimer,  entitled 
to  prove  in  the  bankruptcy  for  the  value  of  the 
difference  between  the  two  rents.  Walt(mj  Ex 
parte,  Levy,  In  re,  17  Ch.  D.  746  ;  50  L.  J.,  Ch. 
657  ;  45  L.  T.  1  ;  30  W.  R.  395— C.  A. 

The  lessee  of  a  house  agreed  to  underlet  a  por- 
tion of  it  at  less  rent  than  he  paid  and  taking  a 
premium,  and  the  provisions  of  the  agreement 
differed  in  material  respects  from  those  of  the 
lease.  The  underlessee  paid  the  premium  and 
took  possession  under  the  agreement.  The  lessee 
afterwards  became  bankrupt ;  the  trustee  dis- 
claimed the  lease  ;  and  the  lessor  commenced  an 
action  of  ejectment  against  the  underlessee. 
Upon  a  bill  by  the  underlessee  to  restrain  the 
action  of  ejectment  and  compel  the  lessor  to 
grant  him  a  lease  in  accordance  with  the  tenns 
of  his  agreement  with  the  lessee  : — Held,  that 
the  underlessee  had  no  equity  to  compel  the 
lessor  to  grant  him  a  lease  in  accordance  with 
the  terms  of  the  underlease.  Taylor  v.  Oillott^ 
20  L.  R.,  Eq.  682 ;  44  L.  J.,  Ch.  740 ;  32  L.  T, 
796  ;  24  W.  R.  65. 

When  a  lessee  sublets,  and  afterwards  becomes 
bankrupt,  and  his  trustee,  under  s.  23  of  the 
Bankruptcy  Act,  1869,  and  under  an  order  of  the 
Court  of  Bankruptcy,  disclaims  the  Iessee*s  in- 
terest in  the  premises,  the  lessor  is  not  entitled 
to  eject  the  sub-tenant.  A  lessee  for  a  term  of 
years  by  deed  demised  part  of  the  premises  for  a 
shorter  term,  and  the  sub-lessee  entered  into  pos- 
session. The  lessee  afterwards  liquidated  by 
arrangement,  under  the  Bankruptcy  Act,  1S69, 
and  his  trustee,  under  an  order  of  tlie  Court  of 
Bankruptcy,  disclaimed  the  leasee^s  interest  in 
the  premises.  Notice  of  the  application  to  the 
court  for  leave  to  disclaim  was  given  to  the  sub- 
lessee, within  a  reasonable  time  before  the  order 
was  made.    The  lessor  having  brought  an  action 
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to  recover  poesession  of  the  part  of  the  premiaeB 
demised  to  the  sub-lessee  as  from  the  date  of  the 
appointment  of  the  trustee: — Held,  that  the 
lessor  was  not  entitled  to  recover  possession. 
Taflor  V.  Oillott  (20  L.  R..  Eq.  682),  commented 
upon.  Smalley  v.  Ilardingey  7  Q.  B.  D.  524  ;  50 
L.  J.,  Q.  B.  367  ;  44  L.  T.  503 ;  29  W.  R.  664— C.  A. 
The  disclaimer  of  a  lease  under  the  Bank- 
raptcjAct,  1869,8.  23,  will  not  destroy  an  under- 
lease if  the  provisions  of  the  underlease  har- 
monize with  those  in  the  original  lease.  Ltweringf 
Ex  parte^  Jonejty  hi  re^  9  L.  R.,  Ch.  586  ;  43  L.  J., 
Bk,  94-;  39  L.  T.  621  ;  22  W.  R.  853. 

Bisdaimer  by  Tnutoe  of  Assignee  of  Lease.] — 
The  assignee  of  a  lease  became  bankrupt,  and  his 
trustee  disclaimed.  In  an  action  by  tlie  lessor 
against  the  lessee  upon  his  covenant  in  the  lease, 
to  recover  rent  which  had  accrued  due  between 
the  order  of  adjudication  and  the  disclaimer  : — 
Held,  that  the  lessee  was  liable  ;  and  by  Martin 
and  Pigott,  B.B.  (Bramwell,  B.,  dissentiente), 
that  a  disclaimer  under  the  Bankruptcy  Act, 
1869,  8.  23,  by  the  trustee  of  the  assignee  of  a 
lease  does  not  affect  the  rights  and  liabilities 
inter  se  of  the  lessor  and  original  lessee.  Smyth 
V.  yortk,  7  L.  R.,  Ex.  242  ;  41  L.  J.,  Ex.  103  ;  20 
W.  R.  683. 

The  disclaimer  of  a  lease  by  the  trustee  in 
bankruptcy  of  the  assignee  of  the  lease  does  not 
affect  the  liability  of  the  lessee  on  his  covenant 
to  pay  rent,  in  respect  of  rent  accruing  either  be- 
fore or  niter  the  date  of  the  disclaimer,  although 
he  has  never  been  in  actual  possession  of  the  de- 
mised property,  and  the  bankrupt  assignee  has 
sub-demised  it.  Ikut  and  West  India  Bock 
Company  v.  Hill,  22  Ch.  D.  14  ;  52  L.  J.,  Ch. 
44  ;  47  L.  T.  270  ;  31  W.  R.  55— C.  A. 

Liability  of  Bankmpt'i  Surety.] -The  plaintifE 
being  lessee  of  a  farm  for  a  term  of  years  as- 
sign^ the  lease  to  P.,  taking  the  covenant  of  the 
defendant  as  surety  for  the  due  payment  of  the 
rent  to  the  lessor  for  the  residue  of  the  term. 
During  the  continuance  of  the  term  P.  became 
bankrupt,  and  his  trustee  having  obtained  the 
requisite  leave  of  the  court  disclaimed  all  interest 
in  the  lease.  Subsequently  the  lessor  demanded 
from  the  plaintiff  the  ha&-year's  rent  accruing 
after  the  bankruptcy.  The  plaintiff  paid  the 
rent  and  brought  an  action  to  recover  the  amount 
from  the  defendant  under  his  covenant.  Neither 
the  plaintiff  nor  the  defendant  had  entered  upon 
or  taken  possession  of  the  farm  : — Held,  that  the 
plaintiff  was  entitled  to  recover.  By  Manisty, 
J.,  on  the  ground  that  the  disclaimer  operat^id 
only  as  a  surrender  so  far  as  was  necessary  to  re- 
lieve the  bankrupt,  his  estate,  and  the  trustee 
from  liability  without  otherwise  affecting  third 
parties,  and  that  the  plaintiff  as  lessee  remained 
liable  for  the  rent  and  had  his  remedy  over 
against  the  defendant  as  the  bankrupt's  surety. 
By  Watkin  Williams,  J.,  solely  on  the  authority 
of  Eatt  and  Went  Ifidia  Loch  Company  v.  /////, 
supra.  Ilardiny  v.  PreecCy  9  Q.  B.  D.  281  ;  51 
I>.  J.,  Q.  B.  515  ;  47  L.  T.  100  :  31  W.  R.  42  j  46 
J.  P.  646. 

Contract  to  Purchaie— Deposit  Xoney.] — ^A 
person  contracted  to  purchase  certain  lands  and 
paid  a  deposit,  the  contract  containing  no  provi- 
sion for  forfeiture  of  the  deposit  on  non-oomple- 
tion  through  the  purchaser's  default  After  the 
title  had  Ix^en  accepted,  but  before  completion, 


the  purchaser  was  adjudicated  bankrupt,  and  his 
trustee  disclaimed  all  interest  under  the  con- 
tract, and  demanded  that  the  deposit  should  be 
returned  to  him : — Held,  that,  as  the  contract 
had  gone  off  through  the  purchaser's  default,  the 
trustee  had  no  right  to  recover  the  deposit. 
Barrelly  Ex  parte,  Pamell,  In  re,  10  L.  R.,  Ch. 
612  ;  44  L.  J.,  Ch.  138  ;  33  L.  T.  115 ;  23  W.  R.  846 

Contract  to  Sell — Trnitoe'i  Bight  to  Indenmity.l 
— The  lessee  of  certain  premises  having  agreecf, 
prior  to  the  filing  of  a  liquidation  petition,  to  as- 
sign the  lease  to  a  third  party,  the  trustee  in  the 
liquidation  will  not  be  permitted  to  execute  a 
disclaimer  of  the  lease  except  upon  the  terms  of 
executing  such  assigument,  but  upon  executing 
the  assignment  he  will  be  entitled  to  an  in- 
demnity against  any  liability  which  he  may  in- 
cur thereby.  Edmonds,  Ex  parte,  Tipping^  In 
re,  48  L.  T.  77. 

Disclaimer  relieves  Tmstee  from  all  Liability.] 
A  trustee  in  bankruptcy  upon  disclaimer  of  a 
lease  granted  to  the  bankrupt  docs  not'  become 
personally  liable  to  the  lessor,  either  upon  an  im- 
plied contract  of  tenancy,  or  as  a  trespasser,  in 
respect  of  the  period  between  the  time  when  his 
actual  occupation  ceases,  and  the  date  when  the 
disclaimer  is  executed  :— Quaere  (per  Cockbum, 

C.  J.,  and  Thesiger,  L.  J.),  whether  upon  the  exe- 
cution of  the  disclaimer  all  personal  liability  of 
the  trustee  ceases  in  respect  of  the  period  during 
which  he  has  had  an  actual  occupation  of  the  de- 
mised hereditaments.    Lowrey  v.  Barker,  5  Ex. 

D.  170  ;  49  L.  J.,  Ex.  433  ;  42  L.  T.  215  ;  28  W. 
R.  559— C.  A. 

A  disclaimer  of  a  lease  to  a  bankrupt  by  the 
trustee  in  the  bankruptcy  operates  to  relieve  the 
trustee  from  all  liability  under  the  lease,  not 
merely  from  liability  as  from  the  date  of  the 
adjudication.  Allen,  Ex  parte,  FusseU,  In  re, 
20  Ch.  D.  341  ;  51  L.  J.,  Ch.  724  ;  47  L.  T.  65 ; 
30  \V.  R.  601— C.  A. 

Diiclaimer  of  Freehold  Estate  of  Bankmpt.] — 

An  owner  of  freehold  property,  "  burdened  with 
onerous  covenants  "  within  the  meaning  of  s.  23 
of  the  Bankruptcy  Act,  1869,  the  title-deeds  of 
which  he  deposited  with  an  equitable  mortgagee, 
became  bankrupt.  The  trustee  in  bankruptcy 
executed  a  disclaimer  of  the  property  under  the 
said  section.  Subsequently  he  and  the  bankrupt 
purported  to  convey  the  property  to  the  equit- 
able mortgagee,  whose  assigns  contracted  to  sell 
the  same  to  a  purchaser.  On  a  summons  taken 
out  by  the  purchaser  under  the  Vendor  and  Pur- 
chaser Act,  1874  : — Held,  that  there  had  been  a 
complete  disclaimer  by  the  .trustee  of  the  bank- 
rupt's estate  ;  that  the  subsequent  conveyance 
was  inoperative  ;  and  that  the  legal  estate  was 
outstanding  and  could  not  be  got  in  under  the 
Trustee  Act,  1850.  Mcrccr  and  Moore,  or 
Beardsworth  and  Mocre,  In  re,  14  Ch.  D.  287  ; 
49  L.  J.,  Ch.  201  ;  42  L.  T.  311  ;  28  W.  R.  485. 

Property  Disclaimed  reverts  to  Crown.] — 

Semblc,  where  the  freehold  property  of  a  bankrupt 
is  disclaimed  by  the  trustee  under  s.  23  of  the 
Bankruptcy  Act,  1869,  it  reverts  to  the  crown.  /J, 

22.  Obdeb  AND  Disposition. 
a.  Generally. 
Under  21  Jac.  1,  e.  19,  Bankrupt  must  hAT« 


895 


BANKRUPTCY— Prop^rfy  of  Bankrupt 


896 


b6«n  Trader  at  time  of  Ownenhip.] — Under  21 
Jac.  1,  c.  19,  s.  11,  in  order  to  bring  a  case  within 
the  statute,  the  bankrupt  must  have  been  a 
trader  when  he  was  in  possession  of  the  property. 
6orn,on  y.  East  India  Company^  7  T.  B.  228. 

Question  of  Faet  for  Jury.]— The  question  of 
order  and  disposition  is  essentially  a  question  of 
fact  for  the  jury.  Emmer»<m  v.  JJam^tt^  20 
W.  R.  110. 

In  Caie  of  Feroon  employed  to  manage  Pro- 
perty.]— A  person  who  was  employed  by  the 
trustee  under  a  bankruptcy  to  continue  in  the 
management  of  an  hotel  at  weekly  wages,  pre- 
sented a  petition  for  liquidation  : — Held,  that 
the  doctrine  of  order  and  dis]x>sition  could  not 
arise.  Holland,  Ex  j^^^tc,  Gatelwuse^  In  re. 
Porter,  In  re,  24  L.  T.  335. 

Consent  of  tme  Owner.] — The  true  owner  has 
a  right,  at  any  time  before  the  fiat,  to  take  back 
his  goods  which  he  has  allowed  the  bankrupt  to 
have  the  posvsession  of  as  the  reputed  owner, 
provided  he  does  so  without  notice  of  any  prior 
act  of  bankruptcy,  it  l>eing  a  transaction  with 
the  bankrupt  within  12  &  13  Vict.  c.  106,  s.  133, 
and  therefore  protected.  Graham  v.  Furber,  14 
C.  B.  134 ;  2  C.  L.  R.  10 ;  23  L.  J.,  C.  P.  10 ;  18 
Jur.  61. 

Under  12  &  13  Vict.  c.  106,  s.  125,  goods  are 
not  in  the  possession  of  a  bankrupt  at  the  time 
of  the  bankruptcy  by  the  consent  and  permission 
of  the  true  owner,  if  such  owner,  before  the  act 
of  bankruptcy,  gives  notice  that  he  requires  the 
possession.  Brewin  v.  Short,  5  El.  &  Bl.  227  ; 
24  L.  J.,  Q.  B.  297  ;  1  Jur.,  N.  S.  798. 

If  before  the  date  of  a  fiat,  and  before  notice 
of  an  act  of  bankruptcy,  the  true  owner  bon&  fide 
demands  possession  of  the  goods,  and,  communi- 
cating with  the  bankrupt,  does  that  which  shews 
that  the  goods  do  not  longer,  with  his  consent, 
remain  in  the  possession,  order  and  disposition  of 
the  bankrupt,  the  title  of  the  true  owner  is  not 
defeated  by  a  prior  act  of  bankruptcy.     Ih. 

H.  had  given  a  bill  of  sale  of  his  effects  to 
secure  a  sum  of  money  borrowed  from  C.  At  a 
meeting  of  H.'s  creditors,  at  which  C.  was 
present,  it  was  proposed  that  H.  should  execute 
an  assignment  of  vll  his  property  for  the  benefit 
of  his  creditors  ;  and  on  the  following  morning 
H.  executed  such  an  assignment  to  M.,  under 
which  possession  was  taken.  A  few  hours  after 
C.  sent  a  man,  N.,  to  take  possession  under  his 
bill  of  sale.  N.  came  to  the  door  of  H.'s  house, 
and  H.  said  to  him,  "  You  are  too  late ;  you 
must  see  Mr.  M."  N.  then  went  to  M.,  who 
asked  him  what  he  wanted.  N.  said,  *'  I  have 
come  to  take  possession  under  the  bill  of  sale  for 
C,"  shewing  the  bill  of  sale.  M.,  after  seeing  it, 
said,  "  Too  late,  as  I  am  in  possession  under  a 
bill  of  sale  for  the  benefit  of  all  the  creditors." 
N.  then  said,  *'  Well,  if  I  am  too  late,  I  cannot 
help  it ;  I  will  go  to  Mr.  C."  He  then  went 
away  : — Held,  that  this  was  only  an  intention  to 
demand  the  goods  and  to  get  possession,  and 
therefore  was  not  a  transaction  within  s.  133 
of  the  12  &  13  Vict.  c.  125.    ift. 

Possession    obtained    by   Fraud.] — Oil 

merchants  gave  a  lien  on  oil  belonging  to  them 
in  the  hands  of  other  persons  to  a  creditor,  who, 
trusting  to  an  incorrect  representation  of  the  oil 
merchants,  delayed  taking  possession  or  giving 


notice  of  the  lien,  and  the  merchants  repoascssod 
themselves  of  the  oil,  mixed  it  with  their  general 
stock,  and  became  bankrupt : — Held,  that  the 
lien  was  good,  and  that  the  oil  was  not  in  the 
order  and  disposition  of  the  bankrupts  with  the 
consent  of  the  true  owner.  Bell,  Ex  parte,  De 
Gex,  577  ;  17  L.  J.,  Bk.  9  ;  11  Jur.  986. 

A.,  a  trader,  induced  B.,  by  fraud,  to  contract 
to  sell  him  goods.  After  they  were  delivered  a 
fiat  issued  against  A.,  and  his  assignees  refosed 
to  deliver  up  the  goods  to  B,,  who  thereupon 
sued  them  in  trover : — Held,  that  he  was  entitled 
to  recover,  these  not  being  goods  in  the  posses- 
sion, order  and  disposition  of  the  bankrupt. 
Load  V.  Green,  15  M.  &  W.  216  ;  15  L.  J.,  Ex. 
113;  10  Jur.  163.  See  Sterenxon  v.  XettHiham, 
13  C.  B.  285  ;  22  L.  J.,  C.  P.  110. 

Merchants  in  London  were  in  the  habit  of 
dealing  with  Reed  Brothers,  of  Old  Town  Street, 
Plymouth.  On  receipt  of  an  order  from  Joseph 
Reed  &  Sons,  of  Mincing  Lane,  Plymouth,  they 
forwarded  the  goods  asked  for,  under  the  mis- 
taken belief  that  they  were  dealing  with  their 
old  customers.  The  i>erson  trading  as  Jcseph 
Reed  &  Sons  was  an  uncertificated  bankrupt, 
and  his  trustee  at  once  seized  the  goods  : — Held, 
that  the  trustee  was  bound  to  restore  the  goods. 
or  to  pay  the  amount  due  for  them.  Samett, 
Ex  parte.  Reed,  In  re,  3  Ch.  D.  123  ;  45  L.  J., 
Bk.  120 ;  34  L.  T.664  ;  24  W.  R.  904. 


Cbods  Bought  after  Act  of  Bankruptcy.] 


— A  trader  bought  goods  at  an  auction  after  he 
had  committed  an  act  of  bankruptcy,  and  he 
obtained  possession  of  the  goods  without  paying 
for  them,  and  before  the  act  of  bankruptcy  was 
known  to  the  vendor.  Two  days  after  he  had 
received  the  goods  he  was  adjudicated  bankmpt. 
The  vendor  applied  to  the  trustee  in  the  bank- 
ruptcy for  the  return  of  the  goods,  on  the  ground 
that  the  purchase  by  the  bankrupt  was  firanda- 
lent : — Held,  that  no  case  of  fraud  had  been 

S roved,  and  that  the  goods  passed  to  the  trustee. 
Ihodes,  Ex  parte,  ShacJdctony  In  re,  44  L.  J., 
Bk.  52  ;  32  L.  T.  102  ;  23  W.  R.  303.  Affirmed, 
nom.  WhittaJter,  Ex  parte,  Shaehleton^  lit  re, 
10  L.  R.,  Ch.  446  ;  44  L.  J.,  Bk.  91 ;  32  L.  T. 
443  ;  23  W.  R.  555— C.  A. 

Cbods  in  Ownership  of  Bankrupt  at  Time  of 
prior  Act  of  Bankruptcy.]— The  12  &  13  Vict.  c. 
106,  s.  125,  relating  to  goods  in  the  order  and 
disposition  of  a  bankrupt  at  the  time  he  becomes 
bankrupt,  extends  to  goods  which  are  in  his 
order  and  disposition  at  the  time  of  his  com- 
mitting any  act  of  bankruptcy  capable  of  sup- 
porting  the  adjudication,  though  such  act  is  prior 
to  the  act  on  which  the  adjudication  is  founded. 
Stanttfeld  v.  Cvbhitt,  2  De  G.  &  J.  222  ;  27  L.  J., 
Ch.  266  ;  4  Jur.,  N.  S.  395. 

On  the  19th  April,  1856,  A.,  a  trader,  executed 
a  bill  of  sale,  assigning  all  his  fumitore  and 
effects  on  the  premises  where  he  was  carrying 
on  business  to  B.,  for  securing  a  siun  of  money 
and  interest.  On  the  15th  May,  the  5th  Jane, 
the  24th  June,  the  15tb  July,  and  the  5th  August. 
similar  bills  of  sale  w^ere  made  by  A.  to  B.,  but 
the  last  of  such  bills  of  sale  was  the  only  one  of 
them  which  was  registered  under  17  &  18  Vict, 
c.  36.  Such  registration  took  place  on  23id 
August,  1856.  In  July,  1856,  A.  had  committed 
one  or  more  acts  of  bankruptcy,  and  the  goods 
comprised  in  the  bills  of  ssde  continued  in  his 
possession  during  the  first  ten  days  of  Angast, 
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1856.  In  December,  1856,  A.  was  adjudicated 
bankrupt.  Prior  to  the  date  of  the  first  bill  of 
sale,  in  April,  1856,  and  thence  to  his  bankruptcy, 
A.  was  in  embarrassed  circumstances,  and  that 
fact  was  known  to  B.  Upon  a  bill  in  equity  by 
his  assignees,  for  setting  aside  all  the  bills  of  sale 
as  fraudulent  and  void : — Held,  first,  that  if  B. 
had  any  title  at  all  under  the  bills  of  sale,  or  any 
of  them,  it  was  only  under  the  last  of  such  bills 
of  sale  ;  and  that  as  to  that  bill  of  sale,  it  was 
not  a  contract  or  dealing,  within  12  &  13  Vict. 
c.  106,  s.  133.    lb. 

Held,  secondly,  that  notwithstanding  the  sub- 
sequent registration,  the  goods  comprised  in  the 
bills  of  sale  were  in  the  order  and  disposition 
of  the  bankrupt  during  the  first  ten  days  of 
August.    lb. 

The  17  &  18  Vict.  c.  36,  has  in  no  degree 
affected  the  doctrine  of  reputed  ownership.    lb. 

ArtiolM  not  oonneeted  with  BoiinMi— Onus 
of  Proof.] — ^When  a  trader  is  in  possession  at  his 
place  of  business  of  articles  not  in  their  nature 
connected  with  his  business,  and  the  trustee  in 
his  bankruptcy  claims  the  articles  on  the  ground 
that  the  bankrupt  was  the  reputed  owner  of 
them,  much  stronger  evidence  will  be  required 
to  prove  the  reputed  ownership  than  in  the  case 
of  articles  connected  with  the  business,  the  in- 
ference from  the  nature  of  the  articles  being 
that  they  are  not  connected  with  the  business. 
Lorering,  Ex  parte,  Mttrrell,  In  rr,  24  Ch.  D. 
31  ;  52  L.  J.,  Ch.  951  ;  49  L.  T.  242  ;  32  W.  R. 
217— C.  A. 


b.  CK)ods  and  Oliattels  not  snbjoct  to 
reputed  Ownership. 

Chattdf  Beal.]— Chattels  real  are  not  within 
the  doctrine  of  reputed  ownership.  Steph^rM  v. 
Sole,  1  Ves.  352  ;  Roe  v.  GaXlievH,  2  T.  K.  133. 

Heirlooms.] — Furniture  left  by  a  testator  to 
trustees  to  be  enjoyed  with  the  mansion-house,  by 
whomsoever  shoidd  be  entitled  for  the  time 
being  to  the  freehold  estates,  but  not  to  be  re- 
moved without  leave  of  the  trustees,  will  not 
pass.  Shaftesbury  (Earl)  v.  Russell,  3  D.  d:  R. 
84  ;  1  B.  &  C.  666.  ^ 

7ixtares.]^Stillsand  other  things  fixed  to  the 
freehold  did  not  nass  to  the  assignees  under  the 
words  "goods  ana  chattels,"  in  21  Jac.  1,  c.  19, 
8.  11.    Horn  V.  Baker,  9  East,  215. 

Machinery  affixed  to  the  freehold  of  iron  works 
is  not  considered  to  be  within  the  order  and  dis- 
position of  a  bankrupt  trader,  where,  by  the  cus- 
tom of  the  country,  such  articles  are  furnished 
by,  and  continue  to  be  the  property  of,  the  lessor. 
Ryfford  v.  Bishop,  5  Russ.  346.  And  see  Ihib- 
bard  v.  BagsUaw,  4  Sim.  326. 

The  furniture  of  a  coal-mine  is  property  of 
which  the  party  who  works  the  mine  is  the  re- 
puted owner,  and  which,  upon  his  bankruptcy, 
will  vest  in  his  assignees.  Ooonibs  v.  Beaunumt, 
2  N.  &  M.  235  ;  5  B.  &  Ad.  72. 

A  steam-engine  erected  for  the  purpose  of  work- 
ing a  colliery,  to  be  used  by  the  lessee  of  such 
coUiery  during  his  term,  but  to  be  held  as  the 
property  of  the  landlord,  subject  to  such  use, 
will  not  pass  to  the  assignees  of  the  tenant  on 
his  bankruptcy,  for  it  does  not  come  within  the 
description  of  goods  and  chattels  in  6  Qeo.  4, 
VOL.  I. 


c  16,  s.  72,  nor  had  the  bankrupt  the  actual  or 
apparent  ownership.    lb. 


Xortgaged.] — ^Whcre  A.  took  the  lease 


of  a  house  and  premises  for  a  term  of  years,  and 
took  the  tenant  s  fixtures  in  the  house  at  a  valua- 
tion from  the  landlord  and  afterwards  assigned 
the  term  to  B.  by  way  of  mortgage,  expressly 
including  the  fixtures,  and  subsequently  became 
bankrupt: — Held,  that  the  fixtures  were  not 
goods  and  chattels  within  the  order  and  disposi- 
tion of  the  bankrupt,  and  did  not  pass  to  his 
assignees.  Boydell  v.  M^Michael,  1  C.,  M.  &  R. 
177  ;  3  Tyr.  974. 

L.  took  a  lease  of  a  mill  and  iron-forge,  and 
bought  the  fixed  and  moveable  implements  ;  but 
it  was  agreed  that  they  should  be  delivered  up 
at  the  end  or  other  determination  of  the  term,  at 
a  valuation,  if  the  lessors  should  give  fifteen 
months'  notice  of  their  desire  to  ha v&  them.  L. 
af teni'anls  conveyed  all  his  interest  in  the  pre- 
mises, implcmont8,  &c.  to  a  creditor,  in  trust,  if 
default  should  be  made  by  L.  in  paying  certain 
instalments,  to  enter  upon  and  sell  the  same,  and 
satisfy  himself  out  of  the  proceeds,  re-assigning 
the  residue :  and  if  the  lessors  should  require 
a  re-sale  of  the  implements,  the  proceeds  of  such 
re-sale  were  to  go  in  discharge  of  the  debt,  if  un- 
satisfied. L.  made  default,  and  subsequently 
became  bankrupt,  after  which,  and  during  the 
term,  the  creditor,  who  had  not  before  interfered, 
entered  upon  the  property : — Held,  on  trespass 
brought  by  the  assignees,  that  L.  had,  at  the 
time  of  the  bankruptcy,  the  reputed  ownership 
of  the  moveable  goods,  but  not  of  the  fixtures. 
Clark  V.  (h-ownshaw,  3  B.  &  Ad.  804. 

A  tenant  of  leasehold  premises  assigned  them 
by  way  of  mortgage,  and  afterwards  became 
bankrupt.  The  lease  contained  a  covenant  to 
yield  up  all  fixtures  to  the  messuage  belonging 
or  to  belong : — Held,  that  the  fixtures  did  not 
pass  to  the  assignees  as  goods  and  chattels  in  the 
|X)ssession,  order  and  disposition  of  the  bankrupt ; 
and  that  the  mortgagee  might  maintain  an  action 
as  reversioner  against  the  assignees  for  removing 
them.  Hitehman  v.  Walton,  4  M.  &  W.  409  ;  1 
H.  &  H.  374. 

A.  &.  B.,  being  in  trade  as  copper  rolling 
manufacturers,  purchased  the  fee-simple  of  an 
old  mill,  and  fitted  it  up  with  greatly  improved 
and  altered  machinery  and  gear.  They  then 
mortgaged  the  jiroperty  to  the  plaintifE  by  the 
description  of  "  all  that  land,  mills,  and  fac- 
tories, and  also  all  the  steam-engine,  boilers,  mill 
gear,  millwright  work,  and  machinery,  then  or 
thereafter  to  be  fixed  on  the  said  land,"  with  a 
covenant  not  to  remove  any  i>art  without  per- 
mission of  the  mortgagee.  Afterwards  A.  &  B. 
became  bankrupts  : — Held,  first,  that  they  hav- 
ing placed  the  machinery  and  chattels  in  connec- 
tion with  the  land  while  seised  of  the  land  in 
fee,  they  had  united  the  property  in  the  chattels 
with  property  in  the  land,  and  therefore  a  convey- 
ance of  the  land  itself  alone  would  pass  all  chattels 
so  connected  with  it.  Mathtfr  v.  Fraser,  2  Kay 
&  J.  536  ;  25  L.  J.,  Ch.  361  ;  2  Jur.,  N.  S.  flOO. 


What  are  Fixtures.]  —  Held,  secondly, 


that  the  conveyance  to  the  mortgagee  passed 
every  description  of  chattel  connected  with  the 
land  in  any  manner  further  than  by  its  own 
weight,  but  that  such  chattels  as  were  on  the 
premises  merely  resting  by  their  own  weight  did 
not  pass.    lb, 

a  Q 


903 


BANKRUPTCY— Property  of  Bankrupt 


904 


V.  Millrr,  12  C.  B.,  N.  S.  659 ;  31  L.  J.,  C.  P.  309; 
9  Jut.,  N.  a  50. 

A  registered  bill  of  sale  does  not  take  goods 
thereby  assigned  out  of  the  reputed  ownership 
of  the  assignor  if  they  remain  in  his  possession, 
though  the  possession  may  be  in  accoraance  with 
the  terms  of  the  instrument.  Harding .  Er  pa rte, 
Fairhrothtr,  In  re,  15  L.  R.,  Eq.  223  ;  42  L.  J., 
Bk.  30;28L.  T.241. 

A  bill  of  sale  was  executed  on  the  9th  of  Janu- 
ary, 1872.  On  the  23rd  of  January  the  grantor 
filed  a  petition  for  liquidation.  On  the  30th  of 
January  the  bill  of  sale  was  registered,  and  on 
the  12th  of  February  the  trustee  under  the  liqui- 
dation took  possession  of  the  property.  The  bill 
of  sale  provided  that  the  grantor  should  con- 
tinue in  possession  of  the  property  until  default 
in  payment  upon  demand  of  what  should  be  due 
to  the  grantee.  The  grantor  remained  in  posses- 
sion of  the  property  until  the  12th  of  February, 
no  demand  for  payment  or  possession  having 
been  made  by  the  grantee.  On  that  day  the 
grantee  authorized  an  agent  to  take  possession, 
but  no  possession  was  taken  by  him  :— Held,  that 
the  trustee  was  entitled  to  the  property  as  against 
the  bill  of  sale  holder.     Ih, 

A  trader  assigned  his  goods  by  way  of  mort- 
gage, subject  to  a  proviso  that  it  should  be  law- 
ful for  him  to  hold  and  make  use  of  the  goods 
until  default  in  payment  of  the  money  secured, 
after  demand  in  writing.  The  mortgagee  allowed 
the  trader  to  continue  in  possession  of  the  goods 
mitil  after  his  bankruptcy : — Held,  that  the  goods 
were  at  the  time  of  the  bankruptcy  in  his  order 
and  disposition,  \sith  the  consent  of  the  true 
owner.  Freihney  v.  Carrick,  1  H.  &  N.  653  ;  26 
L.  J.,  Ex.  129. 


Life  Sftate  of  Grantor. ]-— A.,  being  at  the 


time  in  partnership  with  his  son  and  others,  exe 
cuted  a  deed  of  gift,  whereby  he  gave,  granted,  and 
confirmed  to  his  son  certain  mintings,  articles  of 
plate,  and  other  effects,  which  he  had  in  his 
dwelling-house,  upon  trust  for  himself  (A.)  for 
life,  and  after  his  decease  for  his  son  absolutely. 
At  the  time  the  deed  was  executed,  formal  pos- 
session was  given  to  the  son  by  the  delivery  of 
one  painting  in  the  name  of  the  whole ;  but, 
with  that  exception,  the  effects  were  left  in  the 
possession  of  A.  at  his  house,  and  the  change  of 
ownership  was  not  made  public,  further  than  by 
its  being  communicated  by  A.  to  some  of  his 
friends.  The  firm  afterwards  became  bankrupt : 
— Held,  that,  inasmuch  as  the  son  had  omitted 
to  give  notice  of  the  change  of  ownership,  the 
possession  of  A.  was  referable  to  his  original  title, 
and  that  he  was  in  the  reputed  ownership  of  the 
goods  at  the  time  of  the  bankruptcy.  CaHle^ 
Ex  imrte,  3  Mont.,  D.  &  D.  17  ;  12  L.  J.,  Bk.  30  ; 
7  Jur.  47. 

Ante-nuptial  Settlement.]— -Household  furni- 
ture, linen  and  plate  belonging  to  B.  were  as- 
signed to  him  by  deed,  in  contemplation  of  his 
marriage  to  the  plaintiff,  in  trust,  after  the  mar- 
riage, to  stand  ])ossessed  thereof  during  the  joint 
lives  of  B.,  the  settlor,  and  his  intended  wife,  for 
her  sole  and  separate  use  independently  of  A. 
The  marriage  took  place,  and  B.  afterwards 
became  bankrupt.  The  settled  furniture  was 
then  in  the  house  in  which  he  resided  with  his 
wife  : — Held,  that  it  was  not  at  the  time  of  his 
bankruptcy  in  his  order  and  disposition  with  the 
consent  of  the  true  owner,  so  as  to  pass  the 


f  property  in  it,  under  6  Geo.  4,  c.  16,  s.  72,  to  his 
assignees ;  and  the  fact  of  the  furniture  not 
having  been  the  wife's  before  the  marriage  was 
immaterial.  tSimmonds  v.  Edtcards,  16  M.  &,  W. 
838  ;  11  Jur.  592. 

Pott-Vuptial  Settlement.] — ^A  husband 

and  wife,  at  a  time  when  she  was  under  age, 
executed  a  deed  which  purported  to  convey 
freehold  property  of  the  wife  to  a  purchaser  for 
500/.  The  deed  was  not  acknowledged  by  the 
Mife.  The  husband  received  the  500/.  The 
purchaser  aftenvards  contracted  to  sell  the  pro- 
IMjrty,  and  his  sub-purchaser  required  the  con- 
currence of  the  wife  in  the  conveyance  to  him, 
The  wife,  who  was  then  of  age,  refused  to  con- 
cur, unless  the  husband  would  execute  a  bill  of 
sale  of  his  furniture  to  a  trustee  for  her,  to 
secure  the  payment  of  425/.  for  her  separate  use. 
This  was  done  by  the  husband ;  and  she  then 
executed  the  conveyance  to  the  sub-purchaser. 
The  bill  of  sale  was  registered.  Possession  of 
the  furniture  was  given  to  the  trustee  by  deliver- 
ing to  him  a  silver  fork  in  the  name  of  the 
whole,  and  the  keys  of  the  house  where  the  fur- 
niture was.  But  the  furniture  remained,  until 
the  husband  filed  a  liquidation  petition,  in  the 
house  which  was  occupied  by  him  and  his  wife, 
and  it  was  used  by  them  : — Held,  that  the  exe- 
cution of  the  bill  of  sale  amounted  to  a  pur- 
chase of  the  wife's  concurrence  in  the  convey- 
ance ;  that  the  possession  was  consistent  with 
the  terms  of  the  deed  ;  and  that  the  wife's 
trustee  was  entitled  to  the  furniture  as  against 
the  trustee  under  the  liquidation.  Oiur,  Ex 
parte,  Reed,  In  re,  1  Ch.  D.  302  ;  33  L.  T.  757  ; 
24  W.  R.  302. 

A  husband,  in  consideration  of  an  advance 
made  to  him  by  his  wife  of  her  separate  pro- 
perty, agreed  by  parol  to  settle  the  furniture  in 
their  residence  to  her  separate  use,  and  subse- 
quently assigned  it  to  a  trustee  for  her  by  a  deed- 
poll  which  was  registered  as  a  bill  of  sale,  but 
the  registration  turned  out  to  be  void.  The  hus- 
band afterwards  became  bankrupt : — ^Hcld,  that 
his  assignee  was  entitled  to  the  furniture. 
jUhfm  V.  BlacliMhaw,  9  L.  R.,  Eq.  610 ;  39  L.  J., 
Ch.  205  ;  21  L.  T.  197  ;  18  W.  R.  307. 

Charaoter  of  Possession   changed— Death  of 

Grantor.] — ^A  trader  being  indebted  to  certain 
persons,  gave  them  a  bill  of  sale  of  his  furniture, 
which  was  not  registered.  He  died  intestate, 
and  his  widow^  took  out  administration  to  him, 
and  continued  to  carry  on  his  business  on  her 
own  account  for  fourteen  months,  when  she  be- 
came bankrupt : — Held,  that  the  furniture  and 
other  things  included  in  the  bill  of  sale  we^e  in 
the  order  and  disposition  of  the  bankrupt,  with 
the  consent  of  the  true  owners,  and  formed  part 
of  her  assets  distributable  amongst  her  creditor. 
Kitchen  v.  Ibbetson,  17  L.  R.  Eq.  46  ;  43  L.  J., 
Ch.  52  ;  29  L.  T.  450  ;  22  W.  R.  68. 


Grant  by  Partnen — DiieolntLon.] — On 


the  29th  of  April,  1876,  two  partners  in  trade 
executed  a  mortgage  of  their  trade  fixtures  and 
loose  chattels.  The  mortgage  was  not  r^stercd 
as  a  bill  of  sale.  On  the  7th  of  June,  1876,  the 
partnership  was  dissolved,  and  the  business  was 
thenceforth  carried  on  by  one  of  the  two  part- 
ners alone.  On  the  29th  of  January,  1877,  the 
outgoing  partner  executed  an  assignment  of  his 
half  share  in  the  mortgi^ged  property  to  the  coii- 
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tinuing  partner,  subject  to  the  mortgage.  On 
the  22nd  of  March,  1878,  the  continuing  partner 
filed  a  liquidation  petition.  At  the  date  of 
the  filing  of  the  petition  the  mortgaged  pro- 
perty was  in  his  sole  possession.  The  retiring 
partner  remained  solvent.  The  mortgagee  had 
not  demanded  possession  of  the  loose  chattels, 
but  there  was  no  eyidence  of  any  actual  consent 
on  his  part  to  the  change  of  possession  : — Held, 
that  the  loose  chattels  passed  by  virtue  of  the 
reputed  ownership  clause  to  the  trustee  in  the 
liquidation.  Brown^  Ejd  parte,  lieed^  In  re,  9 
Ch.  D.  389  ;  48  L.  J.,  Bk.  10 ;  39  L.  T.  338  ;  27 
W.  R.  219— C.  A. 

Grantee  taking  PosmmIoh.] — ^The  holder  of  a 
bill  of  sale  of  the  household  lumiture  and  other 
effects  of  a  trader  (the  inventory  relating  only 
to  the  household  furniture  and  not  to  the  stock- 
in-trade),  by  agreement  with  the  trader,  sent  to 
take  and  preserve  possession  of  the  furniture  and 
effects  for  the  holder  a  young  woman,  who 
thenceforth  lived  with  the  trader  in  all  respects 
as  one  of  his  family,  the  apparent  possession  of 
the  trader  continuing  as  before.  The  trader 
shortly  afterwards  became  bankrupt,  and  his 
assignees  having  brought  an  action  against  the 
holder  of  the  bill  of  sale  to  recover  the  value  of 
the  goods  assigned  by  it,  the  jury  was  directed 
to  find  a  verdict  for  the  defendsjit  if  they  be- 
lieved that  the  young  woman  actually,  and  not 
merely  colourably,  took  possession  of  the  good^ 
on  the  part  of  the  holder  of  the  bill  of  sale,  and 
would  not  allow  them  to  be  dealt  with  without 
his  instructions : — ^Held,  that  this  was  not  a  mis- 
direction, and  (the  jury  having  found  for  the 
defendant)  that  the  furniture  and  effects  were 
not  in  the  possession,  order,  or  disposition  of  the 
trader  at  the  time  of  his  bankruptcy.  Vicarino 
V.  HoUinffgworthy  20  L.  T.  362  ;  17  W.  R.  613. 

A  bon&  fide  assignee  for  value  under  a  bill  of 
sale  of  household  furniture  and  effects,  immedi- 
ately sent  a  person  into  the  house  to  take  and 
keep,  and  who  took  and  kept,  possession;  but 
the  assignor,  down  to  the  date  of  his  bankruptcy, 
continued  to  live  in  the  house  and  use  the  furni- 
ture as  before : — Held,  that  the  furniture  and 
effects  were  in  the  possession  or  apparent  posses- 
sion of  the  bankrupt  within  the  meaning  of  the 
Bills  of  Sale  Act,  17  &  18  Vict.  c.  36.  Ilootnan, 
Ex  parte,  Viniwf,  In  re,  10  L.  R.,  Eq.  63  ;  39 
L.  J.,  Bk.  4  ;  22  L.  T.  179  ;  18  W.  R.  450. 

A.,  an  innkeeper  at  Sheemess,  being  indebted 
to  B.,  under  what  the  juiy  thought  sufficient 
pressure  on  the  30th  of  May  employed  his  own 
attorney  to  prepare  a  bill  of  sale  of  all  his 
effects  in  :bvour  of  B.,  to  secure  an  existing  debt 
and  a  small  further  advance  (the  amount  being 
about  a  fair  equivalent  for  the  value  of  the  goods), 
and  sent  it  to  B.  On  the  10th  of  July  B.  sent  a 
man  to  A.'s  premises  to  paint  out  A.*s  name,  and 
on  the  13th  went  down  to  Sheemess  and  took 
possession,  leaving  A.  there  to  manage  the  con- 
cern on  his  behalf.  On  the  15th  A.  filed  a  peti- 
tion in  bankruptcy,  and  on  the  16th  was  duly 
adjudged  bankrupt.  In  an  action  by  the  as- 
signees to  recover  the  value  of  the  goods  thus 
conveyed,  the  jury  having  found  that  the  tran- 
saction was  bon&  fide,  and  the  possession  was 
really  and  notoriously  taken  by  B.  prior  to  the 
bankruptcy: — Held,  that  the  transaction  could 
not  be  avoided,  either  as  an  act  of  bankruptcy 
(there  being  no  relation)  or  as  a  fraudment 
preference  ;  and  that  the  goods  were  not  in  his 


order  and  disposition  at  the  time  of  his  bank- 
ruptcy. Shrubsole  v.  Su^sams,  16  C.  B.,  N.  S. 
452. 

A  trader  executed  a  bill  of  sale  of  his  stock- 
in-trade,  and  all  his  other  effects,  to  an  auc- 
tioneer, on  the  17th  of  June  ;  in  pursuance  of  an 
arrangement  between  the  parties,  the  auctioneer 
came  on  the  premises  of  the  trader,  and  at- 
tempted to  sell  the  goods,  but  there  were  no 
buyers,  and  nothing  was  sold ;  he  then  left  the 
premises,  and  the  trader  remained  there,  and 
continued  to  carry  on  business  till  the  22nd, 
when  he  committed  an  act  of  bankruptcy.  The 
sale  had  been  advertised,  but  it  did  not  appear 
that  the  goods  were  advertised  to  be  sold  as  the 
goods  of  the  auctioneer : — Held,  that  notwith- 
standing the  attempted  sale,  the  goods  were  in 
the  possession  of  the  bankrupt  as  I'eputed  owner, 
"with  .the  consent  of  the  true  owner  at  the  time 
of  the  bankruptcy,  and  therefore  passed  to  his 
assignees,  lieynolds  v.  Hall,  4  H.  &  N.  519  ;  28 
L.  J.,  Ex.  257. 

But  where  at  a  meeting  of  B.'s  creditors,  A. 
claimed  certain  property  pledged  to  him,  and  it 
was  agreed  to  place  the  same  in  the  hands  of 
third  persons  to  be  sold,  and  such  persons  took 
possession  accordingly,  and  afterwards  a  petition 
for  adjudication  of  bankruptcy  was  presented 
against  B.,  and  he  was  made  a  bankrupt : — Held, 
that  the  goods  were  no  longer  in  his  order  and 
disposition  at  the  time  of  his  bankruptcy. 
Ihtham  v.  Andree,  1  Moore,  P.  C.  C,  N.  S.  386  ; 
9  L.  T.  2. 


Goods    on    Grantee's    Premiies.]  —  A., 


having  contracted  with  a  canal  company  to 
build  locks  and  bridges  on  the  canal,  as  their 
engineer,  purchased  timber  and  other  materials 
for  the  purpose,  which  were  laid  on  the  com- 
pany's premises,  on  the  banks  of  the  canal ;  and 
on  tiie  company's  advancing  money  to  him,  they 
took  a  bill  of  sale  of  these  goods,  and  a  symbo- 
lical delivery  of  them  by  a  halfpenny ;  after- 
wards the  company  issued  execution  upon  a 
judgment  confessed  by  A.,  and  the  sheriff  seized 
these  goods,  and  A.  became  a  bankrupt : — Held, 
that  A.  had  not  such  a  possession  of  the  goods, 
as  would  enable  his  assignees  to  take  them 
within  the  21  Jac.  1,  c.  19,  s.  11  ;  for  the  best 
delivery  was  given  that  the  nature  of  the  goods 
would  admit  of,  they  being  before  on  the  com- 
pany's premises.    Manton  v.  Moore,  7  T.  R.  67. 

On  the  29th  of  November,  the  holder  of  an 
unregistered  bill  of  sale  of  the  household  furni- 
ture of  H.,  took  possession  by  sending  in  a  bro- 
ker's man,  who  remained  in  the  house  and  slept 
in  an  upper  room,  but  did  not  remove  any  of  the 
furniture  or  interfere  with  the  use  of  it  by  H., 
who  went  on  using  it  exactly  as  before.  On  the 
19th  of  December  placards  were  posted  in  the 
neighbourhood  of  the  house  announcing  a  sale 
of  the  furniture  on  the  28th,  but,  with  the  ex- 
ception of  a  reference  to  a  firm  of  solicitors  for 
particulars,  there  was  nothing  in  the  placards 
from  which  it  could  be  inferred  that  the  sale  was 
not  made  by  H.  himself.  On  the  23rd  he  com- 
mitted an  act  of  bankruptcy,  and  was  adjudged 
bankrupt  on  the  following  day  : — Held,  that  the 
goods  belonged  to  the  trustee,  as  being  in  the 
apparent,  if  not  the  actual,  possession  of  the 
bankrupt,  for  that  the  possession  taken  by  the 
broker's  man  was  merely  "formal  possession," 
within  the  Bills  of  Sale  Act,  1854  ;  and  that  the 
placards  could  not  take  the  furniture  out  of  the 
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bankrapt*^  apparent  possession,  as  they  did  not 
shew  that  the  sale  was  to  be  made  under  a  bill 
of  sale.  Lewis,  Ex  parU%  Ilcndt'rson,  In  re,  6 
L.  R.,  Ch.  626  ;  24  L.  T.  785 ;  19  W.  R.  835. 


Before  Time  provided  by  Deed — ^Aiseiit  of 


Grantor.]— On  the  2nd  of  November,  1870,  B. 
and  H.  executed  a  bill  of  sale  of  their  machinery 
and  plant  to  R.,  for  securing  the  repayment  of  a 
sum  of  money  advanced  by  him.  I'he  bill  of 
sale  contaiue<i  a  prnviso  for  entry  and  seizure  by 
R.  in  case  default  should  be  made  in  payment 
for  the  space  of  twenty-four  horn's  after  demand* 
R.  demande<l  payment  on  the  3rd  of  May,  1871, 
by  a  notice  wnich  was  served  on  B.  at  half-past 
two  p.m.,  and  on  H.  at  five  p.m.  R.  took  posses- 
sion at  half-past  nine  on  the  following  morning. 
On  the  6th  of  May,  B.  and  H.  having  previously 
surrendered  the  keys  to  R.,  filed  a  petition  for 
liquidation  ;  and  N.  was  appointed  receiver  and 
took  possession.  The  workmen  were  paid  off  by 
N.  on  the  morning  of  the  9th  of  May.  The 
person  put  in  possession  by  R.  continued  in  pos- 
session until  the  19th  of  May.  K.  was  subse- 
quently appointed  trustee.  It  was  contended  on 
behalf  of  the  trustee  that  the  possession  by  R., 
having  been  taken  before  the  expiration  of  the 
twenty-four  hours  after  demand,  was  illegal ; 
and  that  R.  could  not  set  up  a  title  through  an 
illegal  act : — Held,  nevertheless,  that  as  no  ob- 
jection had  been  made  by  the  debtor  to  the  pos- 
session taken  by  R.,  the  title  of  R.  must  prevail 
over  that  of  the  trustee.  Uedfem,  Ex  parte. 
Ball,  In  re,  19  W.  R.  1058. 


Possesiioii,  how  obtained.] — If  the  grantee 


under  an  unregistered  bill  of  sale  has,  before 
the  bankruptcy  of  the  grantor,  acquired  posses- 
sion of  the  goods  so  as  to  exclude  the  apparent 
possession  of  the  grantor,  it  is  immaterial  wnether 
the  possession  has  been  obtained' by  means  of  a 
transaction  which,  taken  per  se,  would  have 
amounted  to  a  fraudulent  preference.  Symmont, 
Ex  parte,  Jordan,  In  re,  14  Oh.  D.  693  ;  42 
L.  T.  106  ;  28  W.  R.  803— C.  A. 

Attempt  to  take  PoMeuion.] — ^A  trader,  on  the 
28rd  of  September,  in  consideration  of  H.  dis- 
counting some  acceptances  which  would  fall  due 
within  twenty-one  days,  gave  him  a  bill  of  sale 
on  his  furniture.  It  was  arranged  that  the  bill 
of  sale  should  not  be  registered  before  the  ac- 
ceptances became  due  and  were  dishonoured. 
They  were  so  dishonoured  on  the  12th  of  October. 
On  that  day  the  ti-ader  gave  H.  fresh  acceptances 
in  lieu  of  the  old  ones,  and  a  second  bill  of  sale 
of  the  furniture.  The  same  arrangement  as 
before  was  made  respecting  the  registration  of 
this  bill  of  sale.  On  the  30th  of  October  the 
last-mentioned  acceptances  were  dishonoured, 
and  H.  instructed  his  broker  to  take  possession 
of  the  furniture.  On  the  31st  of  October  H. 
registered  the  bill  of  sale,  and  the  trader  com- 
mitted an  act  of  bankruptcy.  On  the  same  day 
the  broker  attempted  to  obtain  possession  of  the 
goods,  but  was  refused  admission  to  the  house 
until  next  day,  when  he  took  possession  : — Held, 
-  that  the  second  bill  of  sale  naving  been  made 
upon  a  new  arrangement  and  for  a  fresh  con- 
sideration, and  having  been  duly  registered 
within  twenty-one  days,  was  valid,  and  that 
since  the  creditor  before  the  bankruptcy  had 
done  all  he  could  to  obtain  possession  of  the 
goods,  the  order  and  disposition  clause  did  not 


apply.  Harris,  Ex  parte,  Pulling,  In  re,  8 
L.  R.,  Ch.  48  ;  42  L.  J.,  Bk.  9  ;  27  L.  T.  601 ;  21 
W.  R.  44. 

A  trader  debtor  assigned  goods  to  his  creditor 
as  security  for  the  payment  of  his  debt  on  a 
certain  day,  by  a  bill  of  sale  which  authorized 
the  creditor  to  enter  the  house  at  any  time,  take 
possession  of  the  goods,  and  if  ref  useid  admission 
break  into  the  house.  The  debtor  retained  pos- 
session without  interference  by  the  creditor  till 
the  day  when  payment  was  due.  On  that  even- 
ing and  the  next  morning  the  creditor's  agents 
kicked  at  the  gates  and  tried  for  hours  to  get  in, 
intending  to  take  possession.  The  gates  were 
kept  closed,  and  they  were  refused  admission, 
till  the  debtor  had  filed  a  petition  for  liquida- 
tion, and  thereby  committed  an  act  of  bank- 
ruptcy. A  trustee  was  afterwards  appointed, 
who  claimed  the  goods  as  being  at  the  com- 
mencement of  the  bankruptcy  in  the  possession 
of  the  debtor  as  reputed  owner  by  the  consent  of 
the  true  owner : — Held,  that  though  the  creditor 
had  made  no  actual  demand  of  possession,  yet  as 
he  had  done  all  in  his  power  to  take  possession 
short  of  a  forcible  entry,  there  was  no  consent  of 
the  true  owner,  and  that  the  creditor  was  en 
titled  to  his  security.  Cohen,  Ex  parte,  Sparke, 
In  re,  40  L.  J.,  Bk.  14. 

TaUxig  Poesesiioii  of  Part]— A  trader  exe- 
cuted a  bill  of  sale  of  his  stock-in-trade  in  hk 
shop  and  his  furniture  in  his  dwelling-hoose  to 
secure  a  debt  The  shop  and  the  dweUing-house 
were  situate  in  different  streets  in  the  same 
town.  An  agent  of  the  bill  of  sale  holder  took 
possession  of  the  stock-in-trade  just  before  the 
debtor  filed  a  liquidation  petition,  but  he  did  not 
take  possession  of  the  furniture  till  after  he  had 
received  notice  of  the  filing  of  the  petition  : — 
Held,  that  the  possession  taken  of  the  stock-in- 
trade  operated  as  a  withdrawal  of  the  consent  of 
the  mortgagee  to  the  furniture  remaining  in  the 
debtor's  order  and  disposition.  EsUck,  In  re, 
Phillips,  Ex  parte,  Alexander,  Ex  parte,  4 
Ch.  D.  496  ;  46  L.  J.,  Bk.  30  ;  35  L.  T.  912  ;  25 
W.  R.  231. 

The  day  before  the  possession  was  taken  the 
mortgagee  had  instmd^  his  agent  to  go  imd 
take  possession  of  the  property.  Semble,  that 
the  giving  of  these .  instructions  amounted  to  a 
withdrawal  of  the  mortgagee's  consent  to  the 
property  remaining  in  the  debtor's  older  imd 
disposition.    lb. 

Ten  months  before  his  bankruptcy  a  trader 
assigned  all  his  goods  to  the  plaintiff  by  a  bill  of 
sale,  executed  under  a  threat  of  seizure.  Six 
days  before  the  issuing  of  the  fiat,  upon  the 
sheriff's  seizing  the  goods  under  a  fi.  fa.,  the 
plaintiff  claimed  them  as  his,  but  the  sheriff 
refused  to  give  him  possession.  He  also  claimed 
the  goods  from  the  messenger  of  the  Court  of 
Bankruptcy,  and,  on  his  refusing  to  deliver  them, 
brought  an  action  against  the  assignees.  The 
jury  found  that  the  bill  of  sale  was  bonft  fide  and 
for  a  full  consideration  : — Held,  that  the  goods 
and  chattels  did  not  remain  in  the  order  and 
disposition  of  the  bankrupt  M*Cue  v. 
19  W.  R.  168. 


Beqnirements   of  Bills   of   Bale  Aet» 


1854.]— To  defeat  the  title  of  the  holder  of  an 
unregistered  bill  of  sale  of  chattels  as  against  the 
trustee  under  the  liquidation  of  the  mortgagor, 
it  is  sufficient  that  the  chattels  are,  at  the  com* 
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mcncement  of  the  liquidation,  in  the  visible 
possession  of  the  mortgagor,  even  though  the 
mortgagee  has  taken  possession,  so  as  to  prevent 
the  goods  being  removed  by  any  one  else,  and 
with  the  boni  fide  intention  of  himself  removing 
them  forthwith.  Jay^  Ex  parte^  Blenkhom^  In 
re,  9  L.  R.,  Ch.  697  ;  43  L.  J..  Bk.  122  ;  31  L.  T. 
260 ;  22  W.  R.  907.    Reversing,  43  L.  J.,  Bk.  37. 

In  order  to  defeat  the  title  of  the  trustee  in 
bankruptcy  of  the  mortgagor,,  the  Bills  of  Sale 
Act,  1854,  requires  that  much  more  should  be 
done  by  the  mortgagee  than  would  be  necessary 
with  reference  to  the  doctrine  of  reputed  owner- 
ship,   lb. 

Two  ladies  executed,  on  the  16th  of  June, 
1873,  a  bill  of  sale  of  all  their  furniture  and 
other  effects,  including  some  cows  and  a  pony,  to 
secure  the  repayment  of  a  loan  of  144Z.  The  bill 
of  sale  was  never  registered.  On  the  10th  of 
February,  1874,  the  mortgagee  put  two  men  into 
possession.  These  men  slept  in  the  house,  but 
the  mortgagors  continued  to  use  the  furniture 
and  other  articles  just  as  formerly.  They  retatnetl 
the  keys  of  the  premises  and  used  the  pony  when 
they  pleased,'  and  the  cows  were  milked  by  their 
servant.  On  the  morning  of  the  14th  of  Febru- 
ary the  men  in  possession  commenced  removing 
the  furniture  and  packing  it  into  vans  which  had 
been  brought  there,  the  vans,  while  they  were 
being  loaded,  standing  on  a  drive  inside  the 
premises  occupied  by  the  mortgagors.  In  the 
afternoon  the  vans  with  the  f amiture  and  also 
the  cows  and  the  pony  were  taken  away.  But 
before  this  had  been  done,  about  noon  the  same 
day,  the  mortgagors  filed  a  liquidation  petition  : — 
Held,  that  the  mortgagee  had  not  done  enough 
before  the  petition  was  filed  to  take  the  goods  out 
of  the  possession  or  apparent  possession  of  the 
mortgagors ;  that  up  to  the  morning  of  the  14th 
of  February  the  mortgagee's  possession  was  only 
a  formal  one,  and  inasmuch  as  the  mortgagors 
had,  on  the  11th  of  Fcbruaiy,  committed  an 
act  of  bankruptcy,  by  executing  a  second  mort- 
gage of  their  furniture  and  other  effects  (which 
fonned  substantially  their  whole  property)  to 
secure  an  antecedeut  debt,  that  the  trustee 
under  the  liquidation  was  entitled  to  the  goods. 
lb. 

Under  the  terms  of  an  unregistered  bill  of  sale 
of  goods,  given  to  secure  a  debt,  the  grantor  was 
to  be  allowed  to  remain  in  possession  of  the 
goods  until  default  in  payment  of  the  debt  after 
demand.  Default  having  been  made,  the  grantee 
became  entitled  under  the  bill  to  take  possession 
of  the  goods,  and  accordingly  demanded  them 
from  the  owner  of  a  house  in  which  the  grantor 
had  placed  them,  and  threatened  to  take  them 
by  force.  The  grantor,  however,  remained  in 
possession  of  the  goods  until  she  filed  a  petition 
lor  liquidation : — Held,  that  the  fact  that  the 
grantee  was  entitled  to  and  demanded  possession 
did  not  take  the  goods  out  of  the  grantor's 
possession  within  the  Bills  of  Sale  Act,  and  that 
the  trustee  was  entitled  to  the  goods  as  against 
the  grantee.  Ancona  v.  Rogers,  1  Ex.  D.  285  ; 
46  L.  J.,  Ex.  121;  35  L.  T.  115;  24  W.  R. 
1000— C.  A.    Reversing,  33  L.  T.  749. 

Held,  also,  that  if  the  grantor  had  bailed  the 
goods  with  a  bailee  to  hold  on  account  of  the 
grantor,  the  goods  would  still  have  been  in  the 
possession  of  the  grantor  within  the  act,  and 
would  not  have  be^  taken  out  of  the  grantor's 
possession  by  the  fact  that  the  grantee  was 
entitled  to  and  demanded  .possession,    lb. 


In  an  action  to  enforce  an  agreement  by  B., 
an  innkeeper,  to  give  a  bill  of  sale  of  his  furni- 
ture and  effects,  A.,  obtained  the  appointment  of 
a  receiver,  who  enteixjcl  into  possession  on  the 
16th  of  March,  1876,  and  served  the  customers. 
During  the  night  B.  absconded,  and  next  day 
(the  17th  of  March)  filed  a  liquidation  petition, 
under  which  a  receiver  was  appointed  in  bank- 
ruptcy. The  two  receivers  remained  in  joint 
possession  : — Held,  that  the  case  did  not  fall 
within  the  provisions  of  the  Bills  of  Sale  Act, 
and  that  the  possession  of  A.'s  receiver  had  taken 
the  goods  out  of  the  order  and  disposition  of  B. 
at  the  time  of  his  bankruptcy  ;  and  accordingly 
that  the  title  of  A.  prevailed  over  that  of  B.'s 
trustee  in  bankruptcy.  Taylor  v.  Eckenlcy^  5 
Ch.  D.  740  ;  36  L.  T.  442  ;  25  W,  R.  527. 

A  bill  of  sale  was  executed  in  July,  1870,  in 
accordance  with  an  agreement  made  in  October, 
1868.  The  grantor  ^ed  a  petition  for  liquida- 
tion on  the  same  day,  but  after  the  execution  of 
the  bill  of  sale,  and  the  bill  of  sale  was  registered 
within  twenty-one  days.  The  grantee  having 
taken  possession  of  the  goods  l:^ore  adjudica- 
tion : — Held,  that  the  title  of  the  holder  of  the 
bill  of  sale  prevailed  over  that  of  the  trustee. 
Iloman,  Ex  parte,  Broadbent,  In  re,  12  L.  R., 
Eq.  598  ;  19  W.  R.  1078. 

A  debtor  on  the  eve  of  insolvency  being 
pressed  for  payment  by  a  creditor,  wrote  a  letter 
purporting  to  transfer  to  him  500  tons  of  coals 
lying  at  his  wharf,  the  proceeds  of  which  he 
agreed  to  hand  over  to  the  creditor  till  his  debt 
was  discharged.  On  the  following  day  the 
debtor  filed  a  petition  for  liquidation.  The 
next  day  the  creditor,  not  having  heard  of  the 
filing  of  the  petition,  but  suspecting  that  the 
debtor  was  insolvent,  made  a  formal  demand  for 
the  coals,  and  sent  a  man  to  take  possession  of 
them,  who  was  forcibly  ejected  by  the  debtor. 
The  letter  was  registered  under  the  Bills  of  Sale 
Act,  and  a  resolution  was  afterwards  passed  by 
the  creditors  agreeing  to  a  liquidation : — Held, 
that  the  letter  operated  as  an  equitable  assign- 
ment of  the  coals,  and  although  it  was  intended 
by  the  parties  that  the  coals  should  remain  in 
the  possession  of  the  debtor,  yet- the  creditor  had 
a  right  to  demand  possession  of  them  if  he  sus- 
pected the  insolvency  of  the  debtor ;  and  that 
when  that  was  done  they  ceased  to  be  in  the 
order  and  disposition  of  the  debtor  with  the  con- 
sent of  the  true  owner.  Montaffu,  Ex  parte, 
O'Brien,  In  re,  1  Ch.  D.  554  ;  34  L.  T.  197  ;  24 
W.  B.  309— C.  A. 

Prior  Aot  of  Bankruptcy  without  Notice.] — 

The  holder  of  an  unregistered  bill  of  sale  of 
personal  chattels,  given  to  secure  a  bond  fide 
present  advance,  took  actual  possession  under 
the  powers  contained  in  his  mortgage  deed. 
Five  days  later  the  mortgagees  filed  a  liquida- 
tion petition,  and  the  trustee  claimed  the 
goods  comprised  in  the  bill  of  sale,  on  the  ground 
that  his  title  related  back  to  an  act  of  bank- 
ruptcy which  the  debtor  had  committed  by  deny- 
ing himself  to  some  of  his  creditors  who  called  at 
his  place,  of  business  the  day  before  possession 
was  taken.  The  mortgagor  was  ignorant  of  the 
prior  act  of  bankruptcy  : — Held,  that  the  trustee 
was  entitled  to  the  goods.  Turner,  In  re,  Att- 
water,  Ex  parte,  5  Ch.  D.  27  ;  46  L.  J.,  Bk.  41 ; 
36  L.  T.  682  ;  25  W%  R.  206— C.  A. 

XTnregiftered  Agroement  for  Bill  of  Bale.] — 
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Though  an  unregistered  agreement  may  be  a 
good  consideration  to  support  a  duly  registered 
bill  of  sale,  it  cannot  be  itself  relied  on  as  giving 
any  right  to  the  holder  against  the  trustee  in 
bankruptcy,  though  possession  has  been  de- 
mandoa  under  it.  Machay^  Ejc  parte,  Jertm*^ 
Jn  re,  8  L.  R.,  Ch.  643  ;  42  L.  J.,  Bk.  68  ;  28  L. 
T.  828  ;  21  W.  11.  664. 

Validity  of  Contracts  not  to  oliarg^o  or  alienate 
Ooodf  aangned  by  Bill  of  Sale.]— There  is 
nothing  illegal  or  contrary  to  the  jxjlicy  of  the 
bankrupt  laws  in  a  stipulation  by  the  assignor 
on  an  assignment  of  goods,  under  which  they  are 
to  remain  in  his  possession,  not  to  do  any  act  by 
means  of  which  the  goods  assigned  might  become 
charged  or  alienated,  or  whereby  the  assignment 
might  become  ineffective,  or  the  assignor  might 
be  deprived  of  them.  Hill  v.  Cowdery,  1  H.  & 
N.  360  ;  25  L.  J.,  Ex.  285. 

It  is  a  breach  of  such  stipulation  for  the  as- 
signor, while  the  goods  are  in  his  possession,  to 
file  a  declaration  of  insolvency,  upon  which  a 
fiat  issues,  under  which  the  goods  are  seized  by 
the  assignees  as  being  in  uie  possession  and 
order  of  the  bankrupt  as  reputed  owner  by  the 
consent  of  the  true  owner ;  for  there  would  be 
nothing  illegal  or  contrary  to  the  policy  of  the 
bankrupt  laws  in  an  express  stipulation  by  the 
assignor  not  to  file  such  a  declaration,  so  as  that 
the  goods  assigned  might  be  liable  to  be  seized 
in  bankruptcy,  or  while  the  goods  remained  in 
his  possession ;  and  his  duty  would  be,  to  give 
notice  to  the  assignee  of  his  insolvency,  that  the 
latter  might  remove  them,  and  thus  they  might 
no  longer  remain  in  the  possession  and  order  of 
the  assignor  as  the  owner  by  consent  of  the  true 
owner ;  and  as  the  effect  of  the  act  of  bank- 
ruptcy, while  the  goods  bo  remained  in  his  order 
and  possession  was  to  vest  them  in  the  assignees 
in  bankruptcy,  the  act  of  filing  the  declaration 
was  an  act  by  means  whereof  the  assignee  was 
deprived  of  the  goods,    lb. 

Bills  of  Sale  Act,  1882,  s.  16.]— The  Bills  of 
Sale  Act,  1882,  repeals  the  20th  section  of  the 
Bills  of  Sale  Act,  1878,  in  respect  of  bills  of  sale 
g^ven  by  way  of  security,  but  not  in  respect  of 
bills  of  sale  given  by  way  of  absolute  transfer, 
and  therefore  chattels  comprised  in  a  registered 
bill  of  sale  given  by  way  of  absolute  transfer  are 
not  in  the  order  and  disposition  of  the  grantor 
within  the  Bankruptcy  Act.  Stoift  v.  Pann^ll, 
24  Ch.  D.  210 ;  48  L.  T.  351 ;  31  W.  R.  543. 

Notwithstanding  the  repeal  of  s.  20  of  the 
Bills  of  Sale  Act,  1878,  by  s.  16  of  the  Bills  of 
Sale  Act,  1882,  the  effect  of  s.  3  of  the  latter  act 
is,  that  the  grantee  of  a  bill  of  sale,  registered 
under  the  Act  of  1878  before  the  coming  into 
operation  of  the  Act  of  1882,  is,  so  long  as  the 
registration  is  subsisting,  entitled  to  the  protec- 
tion afforded  by  s.  20  against  the  '^  order  and 
disposition  "  of  the  grantor,  even  when  an  act  of 
bankruptcy  is  committed  by  the  grantor  after 
the  coming  into  operation  of  the  Act  of  1882. 
Izard,  Ex  parte,  Chajrple,  In  re,  23  Ch.  D.  409  j 
62  L.  J.,  Ch.  802  ;  49  L.  T.  230 ;  32  W.  R.  218— 
C.  A. 

d.  Ships  and  Cargoes. 

Vnder  21  Jao.  1,  o.  19,  s.  1>.]— The  sole  owner 
of  a  ship  secretly  mortgaged  three  fourth  shares 
jn  her  to  o  creditor  as  a  security  for  a  debt,  and 


was  allowed  by  the  latter  to  retain  the  sole  pos- 
session, management,  and  control  of  her  until 
he  became  bankrupt,  and  though  the  requisites 
of  the  registry  acts  had  been  complied  with  : — 
Held,  tlmt  the  whole  vessel  passed  to  the  as- 
signees under  21  Jac.  1,  c.  19,  s.  11,  and  that  trover 
would  lie  against  the  mortgagee,  who  had  taken 
possession  of  the  ship  upon  the  bankraptcy  of 
the  mortgagor.  A'trkley  v.  Hodgson,  2  D.  &  B. 
848  ;  1  B.  &  C.  588. 

The  owner  of  the  major  part  of  a  vessel  lying 
in  port  mortgaged  it,  and  transferred  the  bill  ci 
sale  to  the  mortgagees.  The  mortgagees  did  not 
take  ix)S8ession,  but  suffered  the  mortgagor  and 
the  other  part  owners  to  have  the  management, 
and  act  as  the  visible  owners  of  the  vessel.  The 
mortgagor  having  become  bankrupt,  his  share  in 
the  vessel  passed  to  his  assignees,  under  21  Jac.  1, 
c.  19.    Hall  V.  Gvmey,  3  Dougl.  356. 


Bill  of  Bale— Parol  Agreement] — ^A.  &  B., 


owners  of  a  ship,  executed  an  absolute  bill  of 
sale  to  C.  &  D.  for  a  nominal  consideration. 
There  was  a  parol  agreement  between  them 
that  C.  &  D.  should  accept  bills  for  the  accom- 
modation of  A.  &  B.  ;  that  the  ship  should  be  a 
security  to  C.  &  D.  for  any  advances  they  should 
make  on  such  acceptances  ;  and  that,  until  de- 
fault made  by  A.  &  B.  in  providing  for  the 
acceptances,  the  ship  should  remain  in  their 
possession  and  management.  The  ship  was  regis- 
tered in  the  names  of  C.  &  D.,  but  A.  &  B. 
remained  in  the  possession  and  management  of 
her,  appeared  to  the  world  as  owners,  and  obtained 
credit  from  appearing  so.  Before  default  made 
by  A.  &  B.  in  providing  for  the  acceptances,  C.  k. 
D.  became  bankrupt,  and  their  assignees  imme- 
diately seized  and  sold  the  ship.  A.  k  B.  after- 
wards became  bankrupt : — Held,  that  trover  for 
the  ship  could  not  be  maintained  by  their 
assignees  ogainst  the  assignees  of  C.  k.  D.;  for 
the  parol  agreement  could  not  be  set  up  against 
the  bill  of  sale,  and  the  case  did  not  come  within 
the  21  Jac.  1,  c.  19,  s.  11,  the  ship  having  bccm 
seized  before  the  bankruptcy  of  A.  &  B. ;  and 
though  the  bill  of  sale,  unaccompanied  by  pos- 
session, might  be  void  as  against  creditors,  it  was 
binding  upon  A.  &  B.  and  their  assignees.  Hobin- 
son  V.  APDonnell,  2  B.  &  A.  134. 


Xortgagee  taking  Possession  onAniTal.] 


— Where  a  ship  was  mortgaged  at  sea,  with  a 
proviso  that  the  mortgagor  should  continue  in 
possession  till  failure  of  payment  of  the  mortgage 
money  on  demand ;  the  grand  bill  of  sale  was 
delivered,  and  the  mortgagor  became  bankrupt 
before  the  arrival  of  the  ship,  and  the  mortgagee 
took  possession  on  her  arrival : — Held,  that  he 
might  maintain  trover  against  the  assig^nees  who 
took  the  sbipfroni  him,  notwithstanding  he  made 
no  demand  either  on  the  bankrupt  or  his  as- 
signees. Atkinson  v.  Malhig,  2  T.  R.  462.  And 
see  Ricliardson  v.  Campbell,  5  B.  &  A.  196. 

A  transfer  of  a  ship  and  cargo  at  sea,  con- 
veyed by  M.  to  S.  as  a  security  for  money 
borrowed,  by  executing  and  delivering  to  S.  a 
bill  of  sale  of  the  ship,  and  a  policy  upon  the  ship 
and  cargo,  and  indorsing  the  bills  of  lading,  did 
not  pass  the  property  to  S.,  where  S.  neglected, 
upon  the  ship's  return  and  notice  thereof,  to  take 
possession,  or  to  do  any  act  to  notify  the  transfer 
of  the  property  to  him ;  but  thatr  the  property 
passed  to  the  assignees  of  M.,  who  became  bank- 
rupt, as  bciQg  in  the   possession^   order,   and 
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disposition  of  M.  at  the  time  when  he  became 
bankrupt,  within  the  21  Jac.  1,  c.  19.  Mair  v. 
mennie,  4  M.  &  S.  240. 

Under  12  A  IS  Viot.  o.  106,  ■.  125.1— A  ship 
parchased  by  a  firm  consisting  of  A.,  B.,  and  C, 
and  subject  to  a  lien  in  favour  of  D.  and  E.,  was 
registered  in  the  names  of  B.,  C,  D.,  and  E.,  and 
an  agreement  was  subsequently  entered  into  by 
the  firm  to  assign  the  ship  to  other  persons  as 
security,  of  which  no  notice  was  given  to  D.  and 
£.  The  firm  having  subsequently  become  bank- 
rapt: — Held,  that  if  the  agreement  had  not  been 
void  under  17  &  18  Vict.  c.  104,  the  interest  of 
the  mortgagees  would  not  have  passed  to  the 
assignee  under  the  order  and  disposition  clause 
in  the  12  &  13  Vict.  c.  106,  s.  125.  Liverpool 
Bormgh  Bank  v.  Turnery  1  Johns.  &  H.  159  ;  29 
L.  J.,  Ch.  827.    Aflkmed,  30  L.  J.,  Ch.  379. 

Aidgmneiit  of  Ship  in  ooune  of  BnUding.  ] 

—A  ship-builder  assigned  to  a  creditor  an  un- 
finished ship,  and  agreed  to  complete  it  at  his  own 
expense,  the  value  of  the  finished  ^ip  to  be  set  ofE 
against  an  equal  amount  of  the  pre-existing  debt 
The  8hip-bnilder*s  course  of  trade  was  to  build 
ships  on  his  own  account,  and  sell  them  when 
complete.  Before  he  had  quite  completed  his 
ship,  he  became  bankrupt : — Held,  that  the  ship 
did  not  pass  to  his  assignees  as  being  within  his 
order  and  disposition.  Holdcme99  v.  Rankin,  2 
De  G.,  F.  &  J.  258  ;  29  L.  J.,  Ch.  763 ;  6  Jur.,  N.  S. 
928 ;  S.  a,  28  Beav.  180 ;  6  Jur.,  N.  S.  903, 
affirmed. 

Bill  of  Sale  Begiitered  after  Baakraptoy.  ] 

—By  3  &4  Will.  4,  c  65,  s,  31,  the  sale  of  a  regis- 
tered ship  shall  be  by  an  instrument  in  writing 
containing  a  recital  of  the  certificate  of  registry, 
otherwise  such  transfer  shall  not  be  valid  or 
effectual  for  any  purpose  whatsoever,  either  in 
law  or  equity  ;  by  s.  34,  no  instrument  shall  be 
valid  to  pass  the  property  in  a  ship  or  for  any 
other  pur|)ose,  until  it  shall  have  been  regis- 
tered by  the  proper  officers;  and  by  s.  35,  as 
soon  as  it  shall  have  been  registered,  it  shall 
be  valid  and  effectual  to  pass  the  property 
against  all  persons  whatsoever.  The  mortgagees 
of  a  ship  under  a  bill  of  sale  in  writing,  executed 
before,  but  not  registered  until  after,  the  bank- 
ruptcy of  the  mortgagor,  had  not  taken  posses- 
sion of  the  ship;  the  bankrupt's  assignees  claimed 
to  hold  the  ship,  on  the  ground,  either  that  it  had 
not  passed  from  the  bankrupt  at  the  time  of  the 
bankruptcy,  or  that  it  was  in  his  order  and  dis- 
position : — Held,  that  under  these  sections,  the 
operation  of  a  bill  of  sale  commenced  not  from 
the  time  of  execution,  but  from  the  time  of  regis- 
tration only,  and  that  all  rights  which  accrued  by 
the  act  of  the  law  or  of  the  vendor  before  regis- 
tration, were  as  valid  against  the  mortgagee  or 
vendee  as  if  the  unregistered  bill  of  sale  had  not 
existed  ;  that  the  ship  therefore  passed  to  the 
assignees  as  part  of  the  property  of  the  bankrupt, 
and  not  as  property  of  the  mortgagee  in  the 
bankrupt's  order  and  disposition.  Bouson  v. 
Oibstm,  4  C.  B.  121;  16  L.  J.,  C.  P.  147. 

Unregistered  Depont  of  Xortgage  Deeds 

— Bankraptey  of  Xortgagees.] — ^Where  registered 
mortgagees  of  three  fishing  boats  deposited  the 
mortgage  deeds  with  their  bankers  as  security 
for  a  debt,  and  afterwards  became  bankrupt : — 
Held,  that,  the  statutory  fonn  of  assignment 


being  by  indorsement,  the  mortgctgcs  could  not 
be  dealt  with  by  the  bankrupts,  and,  therefore, 
were  not  in  their  order  and  disposition.  Lacon 
V.  Liffen,  4  Giff.  75  ;  9  Jur.,  N.  S.  13.  Affirmed 
on  appeal,  32  L.  J.,  Ch.  315  ;  9  Jur.,  N.  S.  477  ; 
7  L.  T.  774  ;  11  W.  R.  474. 

Cargoes  at  Sea— Votioe  to  Vaster  ezeosed.] — 
A.,  by  deed,  dated  the  1 1  th  of  November,  1857, 
assigned  the  cargo  with  which  the  ship  Esturias 
was  then  laden,  and  which  thereafter  should  be 
placed  on  board,  to  B.  for  securing  the  balance 
of  a  banking  account.  On  the  231x1  January, 
1858,  notice  of  the  deed  was  sent,  directed  to  the 
captain  of  the  ship,  "west  coast  of  Africa," 
but  it  never  reached  him.  At  the  date  of  the 
deed,  B.  had  reason  to  expect  that  the  ship  would 
soon  sail  on  her  homeward  voyage.  In  fact,  she 
was  then  on  the  west  coast  of  Africa  taking  in 
and  seeking  cargo.  On  the  18th  January,  1858, 
die  was  still  taking  in  and  seeking  cargo,  and  on 
the  1st  February  to  the  11th  received  part  of  the 
cargo  of  another  ship  belonging  to  A.  On  the 
12th  Februaiy  she  sailed  on  her  homeward 
voyage.  On  the  1st  March  A.  was  adjudicated 
bankrupt.  On  the  arrival  of  the  Esturias  the 
master  was  served  with  a  copy  of  the  notice. 
In  an  action  by  A.*s  assignees  to  recover  the 
proceeds  of  the  cargo : — Held,  that  the  deed 
operated  as  an  equitable  assignment  of  the 
cargo,  and  that  there  was  no  distinction  be- 
tween the  part  of  the  cargo  put  on  board 
before  the  assignment  and  the  part  put  on 
boaid  after ;  and  that  there  was  no  default  in 
B.  in  not  giving  notice  of  the  deed  ;  and 
therefore  the  goods  were  not  in  the  oixier  and 
disposition  of  the  bankrupt  with  the  consent 
of  the  tsue  owner  within  12  &  13  Vict.  c.  106,  s. 
125.  Aeramany, Bate^,  2  El. dc  EI.  456;  29 L.  J., 
Q.  B.  78  ;  6  Jur.,  N.  S.  294  ;  1  L.  T.  322. 

Assignment  to  Shipowner.] — Goods,  the 


property  of  A.,  which  were  on  board  a  ship  were 
assigned  to  B.,  the  owner  of  the  ship,  in  order  to 
secure  a  debt  from  A.  to  B.  The  ship  at  the 
time  of  the  assignment  was  abroad,  and  under 
the  command  of  the  mate  ;  before  she  arrived  in 
England,  A.  committed  an  act  of  bankruptcy  : — 
Held,  that  the  goods  were  virtually  in  the  pos- 
session of  B.  at  the  time  of  the  assignment,  and 
that  he  retained  his  lien  as  against  the  assignees 
of  the  bankrupt.  Belcher  v.  Oldjieldj  8  Scott, 
221  ;  6  Bing.  N.  C.  102  ;  3  Jur.  1194. 

e.   Qoods  Sold  by  Bankrapt  but  not 
DellTored. 

Set  Apart.] — Wine  sold  by  the  bankrupt,  re- 
maining in  the  bankrupt *s  cellar,  set  apart  in  a 
particular  bin,  and  marked  with  the  purchaser's 
seal,  and  entered  in  the  bankrupt's  books  as  be- 
longing to  the  purchaser,  is  not  in  the  order  and 
disposition  of  the  bankrupt.  Marrahle,  Ejb 
parte,  1  Glyn  &  J.  402. 

The  plaintiff  agreed  to  purchase  from  K.  100 
quarters  of  barley,  being  part  of  a  larger  quan- 
tity which  the  plaintiff  saw  and  approved  of, 
and  of  which  he  took  away  a  sample.  It  was 
also  agreed  that  the  plaintiff  should  send  his 
own  sacks  to  E.;  that  K.  should  fill  the  sacks 
with  the  barley,  take  them  to  a  railway,  and 
place  them  on  trucks,  to  be  conveyed  to  the 
plaintiff.  The  plaintiff  sent  200  sacks,  and  K. 
filled  155  of  them  with  barley  from  a  larger 
quantity,    The  barley  was  not  delivered,  though 
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repeatedly  demanded  bj  the  plaintiff,  and  pro- 
mised by  K. ;  K.  becoming  embarraflsed,  took 
the  barley  out  of  the  sacks,  and  mixed  it  with 
the  bulk,  without  the  privity  of  the  plaintiff. 
K.  was  soon  after  adjudicated  a  bankrupt.  The 
assignees  thereuiK)n  removed  the  barley,  and 
claimed  the  whole  as  the  bankrupt's  proj)erty:— 
Held,4hat  the  property  in  the  barley  in  the  155 
sacks  passed  to  the  plaintiff  by  the  appropria- 
tion made  by  K.,  with  the  assent  of  the  plaintiff, 
a  priori  as  well  as  subsequently.  Alld ridge  v. 
JohnJton,  7  El.  k  Bl.  885  ;  26  L.  J.,  Q.  B.  296  :  3 
Jur.,  N.  S.  913. 

Held,  also,  that  notmthstanding  the  prior  con- 
version  by  K.,  the  removal  of  the  barley  by  the 
assignees  was  a  conversion  by  them.    lb, 

A  carriage  finished  and  paid  for  before  the 
bankruptcy  of  the  maker,  but  suffered  to  remain 
on  his  {ircmises  at  the  request  of  the  person  for 
whom  it  was  made,  on  account  of  his  being 
about  to  go  abroad,  cannot  be  taken  by  the 
assignees  as  in  the  order  or  disposition  of  the 
bankrupt,  although  such  bankrupt  put  it  in  his 
shop  front,  and  actually  sold  it  to  another. 
Bartram  v.  Payfw,  3  C.  &  P.  175. 

In  such  case  an  actual  delivery  of  the  carriage 
at  the  house  of  that  person  for  whom  it  is  made 
is  not  necessary  to  constitute  him  the  owner.  Ih. 

A  chariot  was  built  to  the  plaintiff's  order, 
and  paid  for  by  him :  when  finishoil  in  other 
respects,  the  plaintiff  ordered  a  front  seat  to  be 
added ;  but  the  builder  being  slow  in  making 
the  addition,  the  plaintiff  sent  for  the  chariot 
repeatedly,  and  the  builder  promised  to  deliver 
it.  The  plaintiff,  being  afterwards  dissatisfied, 
ordered  the  chariot  to  be  sold ;  and  while  it  was, 
according  to  the  custom  of  the  trade,  standing 
in  the  builder's  warehouse  for  that  puiposc,  the 
front  seat  not  having  been  added,  the  builder 
became  bankrupt,  and  his  assignees  seized  the 
chariot  : — Held,  that  the  chariot  did  not  pass  to 
the  assignees.  Carruthers  v,  Payne ,  5  Bing. 
270  ;  2  M.  &  P.  429. 

A.  employed  S.  &  B,  to  build  him  a  green- 
house ;  when  it  was  completed,  they  gave  him 
notice  of  that  fact,  and  requested  him  to  remit 
them  the  price  agreed  on  ;  A.  accordingly  re- 
remitted  the  money  to  S.  &  B.,  and  desired  them 
to  keep  the  greenhouse  until  he  sent  for  it.  8. 
&  B.  afterwards  packed  up  the  sashes  and  frame- 
work, and  deposited  the  whole  with  W.,  telling 
him  it  was  the  property  of  A.,  and  requesting 
him  to  keep  it  for  him,  which  W.  consented  to 
do ;  thero  had  been  no  previous  communication 
between  A.  and  W.  S.  k  B,  becoming  bankrupts, 
the  greenhouse  was  taken  possession  of  for  their 
assignees  : — Held,  that  the  jury  was  warranted 
in  finding  that  the  greenhouse  was  not  in  their 
possession,  order,  and  disposition  as  reputed 
owners.  Wilkint  v.  Bromhead^  7  Scott,  N.  R. 
921  ;  6  M.  &  G,  963  ;  13  L.  J.,  C.  P.  74 ;  8  Jur. 
83. 

If  a  person  buying  wine  of  a  merchant  per- 
mits it  to  remain  in  his  cellar,  though  for  the 
purix»se  of  ripening,  and  the  merchant  becomes 
bankrupt,  the  assignees  may  take  the  wine  as 
being  in  the  possession  of  the  bankrupt.  Tanner 
V.  Bametty  Peakc's  Add.  Cas.  28. 

Ooodi  Bold  and  Hired  Back.]— A  draper  in 
London,  being  the  owner  of  household  furni- 
ture which  was  in  his  dwelling-house  and  ^op, 
signed  a  written  agreement  by  which  he  sold  the 
furniture  to  a  furniture  dealer  and  hired  it  back 


at  a  rent  of  I2s,(id.&  week.  He  remained  in 
the  use  and  occupation  of  the  furniture  undc^ 
the  agreement  for  more  than  four  years,  and 
then  filed  a  petition  for  liquidation,  under  which 
a  trustee  was  appointed  : — Held,  that  the  furni- 
ture was  in  the  order  and  disposition  oi  the 
debtor  as  the  reputed  owner  at  the  commence- 
ment of  the  liquidation,  and  that  the  trustee 
was  entitled  to  it.  ZiOrering,  Ex  parte ^  Jontt^ 
In  re,  9  L.  R..  Ch.  621  ;  43  L.  J.,  Bk.  116  ;  30 
L.  T.  622  ;  22  W.  R.  853. 

P.,  a  trader,  being  in  want  of  capital,  sold  to 
the  plaintiffs  certain  agricultural  machinery 
(including  a  steam-engine  and  threshingmachine, 
with  their  appurtenances)  for  the  sum  of  700/., 
and  signed  a  sale  or  receipt  note  for  the  same. 
The  plaintiffs,  thereupon,  by  an  agreement  in 
writing,  let  the  said  machinery  on  hire  to  P.  for 
a  term  of  three  years  at  or  for  the  sum  of  882Z., 
payable  by  quarterly  instalments  of  737.  10»., 
and  the  said  agreement  provided  (amongst  other 
things)  that  in  case  of  default  being  made  by  P. 
in  the  payment  of  the  sum  of  8827.,  or  the  said 
quarterly  instalments,  or  any  part  thereof,  or  if 
P.  during  the  term  became  bankrupt,  or  assigned, 
or  parted  with  the  possession  of  the  machinery 
or  any  part  thereof,  without  the  consent  of  the 
plaintiffs,  it  should  be  lawful  for  them  to  resume 
and  take  absolute  possession  of  the  said  ma- 
chinery. Neither  the  sale  note  nor  the  agree- 
ment was  registered  under  the  Bills  of  Sale  Act, 
1864  (17  &  18  Vict.  c.  36),  and  P.  paid  two  in- 
stalments of  73/.  10«.  due  under  the  agreement 
and  no  more.  P.,  without  the  consent  or  know- 
ledge of  the  plaintiffs,  and  after  he  had  made 
default  in  the  payment  of  the  instalment«^ 
parted  with  the  possession  of  the  steam-engine 
and  threshing  machine,  with  their  appurte- 
nances, and  delivered  the  same  to  the  defendant, 
who  had  no  notice  of  the  above  agreement,  for 
the  puipose  of  having  them  sold  by  auction,  and 
the  defendant  advanced  100/.  to  P.  on  them,  and 
also  incurred  expenses  in  attempting  to  sell 
them.  P.  then  committed  an  act  of  bankruptcy 
by  absconding,  and  the  plaintiffs  demanded 
posscKiiiou  of  the  steam-engine  and  threshing 
machine,  with  their  appurtenances,  from  the  de- 
fendant, who  claimed  a  lien  upon  them  in 
respect  of  his  commission  and  charges  as  auc- 
tioneer in  such  attempted  sale,  and  also  in 
respect  of  the  advance  of  100/.,  which  had  not 
been  repaid  to  him  by  P.  In  an  action  broogbt 
to  recover  the  steam-engine  and  machinery  with 
their  appurtenances,  or  their  value,  and  damages 
for  their  detention : — Held,  that  the  plaintiffs 
were  entitled  to  judgment  on  the  grounds  that 
the  steam-engine  and  machinery  (whethco*  the 
agreement  amounted  to  a  bill  of  sale  or  not) 
were  not  in  the  possession  or  apparent  possession 
of  P.  at  the  time  of  his  bankruptcy,  within  the 
meaning  of  the  Bills  of  Sale  Act,  1854  (17  &  18 
Vict.  c.  36),  8.  1 ;  nor  in  the  order  and  disposi- 
tion of  P.  within  the  meaning  of  the  Bankruptcy 
Act,  1869  (32  &  33  Vict  c,  71),  s.  15,  sub-s.  5. 
Lincoln  Waggon  and  Engine  Company  v.  Mum^ 
ford,  41  L.  T.  665. 

The  purchaser  of  a  dyer's  plant,  being  unable 
to  pay  the  purchase-money,  re-sold  it  to  the 
vendor,  who  never  took  actual  poeaession,  but 
demised  it  to  the  purchaser  for  three  years,  who, 
during  that  time,  became  bankrupt,  and  the 
assignees  seized  the  plant  in  his  possession,  under 
21  Jac.  1,  c.  19,  s.  11  : — Held,  that  the  property 
passed.    Bryson  v.  Wylie,  1  B.  &  P.  83,  n. 
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Custom  to  Leave  Goods  in  Seller's  hands.]— A 

CQstom  that  purchasers  of  hops  from  hop  mer- 
chants should  leave  them  in  the  merchant's 
warehouse  for  the  purpose  of  resale,  upon  rent, 
undistinguished  from  the  merchant's  stock,  is 
not  such  a  custom  of  trade  as  will  prcvent  the 
hops  from  becominj?  the  property  of  the  mer- 
chant's assignees,  in  case  of  bankruptcy,  as  being 
in  his  possession,  order,  and  disposition — the 
custom  not  being  clear,  distinct,  and  precise 
enough  to  enable  others  to  know  that  the  hops 
80  left  were  not  the  property  of  the  possessor. 
ThaclUwaite  v.  Cock,  3  Taunt.  487  ;  2  liose,  105. 
And  see  niiite  v.  Wtlk4,  5  Taunt.  176 ;  1 
Marsh.  2. 

Where  a  custom  exists  for  the  buyer  to  leave 
goods  bought  in  the  hands  of  the  seller,  and  is  so 
notorious  as  to  be  practically  known  to  all  per- 
sons dealing  with  the  seller  in  his  business,  goods 
so  left  in  the  hands  of  the  seller  for  a  time  not 
longer  than  is  clearly  within  the  custom  do  not 
on  the  bankruptcy  of  the  seller  pass  to  his 
assignees.  Priestley  v.  Pratt,  2  L.  R.,  Ex.  101 ; 
36  L.  J.,  Ex.  89  ;  16  L.  T.  64  ;  15  W.  R.  639. 

P.  purchased  live  stock  from  G.,  who  became 
bankrupt  within  a  week  afterwards.  Some  of 
the  animals  were  taken  away  by  the  buyer  at 
the  [time  of  purchase ;  the  remainder  was  left 
on  the  vendor's  premises,  and  was  taken  posses- 
sion of  by  his  assignees.  In  an  action  of  trover 
against  the  assignees,  the  jury  found  that  it  was 
a  notorious  custom  in  the  trade  to  leave  pur- 
chased cattle  on  the  vendor's  premises  for  the 
vendee's  convenience,  for  such  time  as  might  be 
agreed  upon  between  them : — Held,  that  upon 
this  finding  the  animals  wGYe  not  at  the  time  of 
the  bankruptcy  within  the  order  and  disposition 
of  the  bankrupt.    lb. 

Goods  in  Warehouse  of  Third  Party.] — ^A.,  a 
spirit  merchant,  sold  to  B.,  a  wine  merchant, 
several  casks  of  brandy,  some  of  which,  at  the 
time  of  the  sale,  were  in  A.'s  own  vaults,  and 
others  in  the  vaults  of  a  warehouse-keeper.  It 
was  agreed  between  the  parties,  that  the  brandies 
should  remain  where  they  were  until  the  vendee 
oould  conveniently  remove  them.  Immediately 
after  the  sale,  the  vendee  marked  the  several 
casks  with  his  initials.  It  was  notorious  to  the 
persons  carrying  on  the  wine-trade  at  the  place 
where  the  parties  resided,  that  this  sale  had 
taken  place  ;  but  no  notice  of  it  had  been  given 
to  the  warehouse-keeper,  with  whom  some  of  the 
casks  were  deposited :  A.  having  become  bankrupt 
while  the  brandies  remained  where  they  were 
originally  deposited  : — Held,  that  the  whole  of 
them  pa^ed  to  his  assignees  as  goods  in  his  pos- 
session, order,  and  disposition,  by  the  consent 
and  permission  of  the  true  owner.  Knowles  v. 
Uorrfall,  5  B.  &  A.  134. 

Custom.] — Where  the  custom  of  country 


tea  dealers  in  purchasing  teas  from  wholesale 
houses  in  London  was  to  leave  the  warrants, 
after  payment,  in  the  hands  of  the  London 
dealers,  to  pass  the  entries  and  make  the  neces- 
sary arrangements  with  the  dock  authorities  for 
the  delivery  of  the  teas  so  purchased  and  to  de- 
liver the  teas  in  portions  as  the  country  dealers 
required  them  ;  and  teas  were  purchased  in  the 
nsual  course  from  the  bankrupts,  who  credited 
the  purchasers  in  their  books  with  the  moneys 
8o  paid  to  them,  and  indorsed  the  names  of  the 
purchasers  upon  the  warrants  : — Held,  that  the 


teas  so  purchased  were  not  the  subject  of  reputed 
ownership.    Birt,  In. re,  15  L.  T.  368. 

When  before  the  commencement  of  a  bank- 
ruptcy the  owner  of  goods  in  the  possession  or 
under  the  control  of  the  trader  demands  the 
goods,  boni\  fide,  with  the  object  of  obtaining 
delivery  of  them,  his  consent  to  their  remaining 
in  or  under  the  trader's  possession  or  contixjl  is 
determined  by  the  demand.  Ward,  Ex  parte, 
Coupon,  In  re,  8  L.  R.,  Ch.  144  ;  42  L.  J.,  Bk. 
17  ;  27  L.  T.  502  ;  21  W.  R.  115. 

Therefore,  when  a  publican  purchased  of  spirit 
merchants  certain  hogsheads  of  whisky,  stored 
in  the  bonded  warehouse  of  a  third  party,  sub- 
ject to  the  vendor's  control,  and  the  purchaser 
paid  to  the  vendor  the  price  of  the  goods  and 
also  the  sum  required  to  clear  a  particular  hogs- 
head of  the  whisky  and  demanded  delivery 
thereof,  although  the  vendor  filed  a  petition  for 
liquidation  before  any  steps  were  taken  for  de- 
livering the  hogshead,  the  purchaser  was  entitled 
to  the  hogshead  as  against  the  trustee  in  liquida- 
tion.   Ih. 

At  the  time  of  the  presentation  of  a  petition 
for  liquidation  by  arrangement  there  were  lying 
in  the  bonded  warehouse  of  the  debtors,  who 
were  wine  and  spirit  merchants,  in  Liverpool, 
certain  butts  of  whisky  which  they  had  sold  to 
the  purchaser.  The  goods  were  left  there  for 
the  convenience  of  the  purchaser,  to  whom  a 
delivery  warrant  had  been  given  by  the  vendors, 
in  which  they  stated  that  they  held  the  goods 
to  his  order  as  warehousemen.  The  vendors  did 
not  carry  on  business  as  general  warehousemen, 
but  it  was  proved  to  be  the  usual  custom  of  the 
wine  and  spirit  trade,  in  Liverpool,  for  goods 
sold  in  bond  to  remain  in  the  possession  .or  under 
the  control  of  the  vendors,  in  the  bonded  ware- 
house in  which  they  were  at  the  time  of  sale, 
until  they  were  required  by  the  purchaser  for 
use : — Held,  that  the  existence  of  a  custom  of 
this  nature,  shewn  to  be  well  known  among 
persons  concerned  in  the  wine  and  spirit  trade, 
excluded  the  doctrine  of  reputed  ownership,  and 
that  the  goods  did  not  pass  to  the  trustee. 
Watkins,  Ex  imrte,  Cou^ton,  In  re,  8  L.  R.,  Ch. 
520 ;  42  L.  J.,  Bk.  50 ;  28  L.  T.  793 ;  21  W.  R.  530. 

At  the  commencement  of  the  liquidation  of 
wine  and  spirit  merchants,  whisky  which  they 
had  sold  was  lying  in  the  bonded  warehouse  of 
a  third  party  to  the  order  of  the  vendors.  The 
delivery  order  was  not  sent  to  the  purchaser  till 
after  the  petition  had  been  filed.  It  was  shewn 
that  it  is  the  well-known  custom  in  the  wine 
and  spirit  trade  for  goods  after  sale  to  remain  in 
the  bonded  warehouse  of  the  vendor,  or  in  that 
of  a  third  party  to  his  order,  till  the  purchaser 
requires  them  for  use : — Hel<l,  that  the  custom 
excluded  reputation  of  ownership  in  the  vendors, 
and  that  the  purchaser  was  entitled  to  the  whisky, 
the  giving  of  the  delivery  oi-der  being  imma- 
terial. Vaun,  Ex  parte,  Coust on  or  (htiston,  In 
re,  9  L.  R.,  Ch.  602  ;  43  L.  J.,  Bk.,  113  ;  30  L.  T. 
739;  22  W.  R.  811.    ^ 

Held,  also,  that  it  was  immaterial  that  the 
goods  were  in  the  warehouse  of  a  third  party,  in- 
stead of  being  in  the  vendor's  own  warehouse.  Ih, 

Furniture  conveyed  with  House— Form^^e- 
Uvery— Vendor  remaining  in  Possession^Boto- 
riety  of  Transaction.]— Where,  by  agreement 
between  B.  and  the  aefendanti  B.  agreed,  on 
payment  to  him  of  a  sum  certain,  to  convey  to 
the  defendant  a  dwelling-house,  and  to  deliver 
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possession  of  all  the  household  furniture  and 
stock ;  and  that,  after  formal  possession  de- 
livered to  the  defendant,  B.  should  be  allowed  to 
remain  in  possession  for  three  months,  without 
paying  rent ;  which  agreement  was  notorious  in 
the  neighbourhood,  and  the  money  was  paid  by 
the  defendant,  and  a  formal  delivery  made  to 
him,  and  B.  afterwards  left  in  possession  accord- 
ing to  the  agreement,  and  became  bankrupt 
whilst  he  so  remained  in  possession,  and  before 
the  expiration  of  the  three  months  : — Held,  that 
this  was  not  a  possession  by  the  bankrupt  within 
21  Jac.  1,  c.  19,  s.  11.  Mullery,  Mo8$y  1  M.  &  S. 
335  ;  2  Rose,  99. 


£  GoodB  of  Bankrapt  In  WarahonAM. 

Book  Warrants  and  Warehoxue  Beoeipts.] — 

If  property  is  assignable  by  transfer  tickets,  the 
reputed  owner  is  the  possessor  of  the  tickets. 
Ridvut  y.  Lloyd,  1  Mont.  103. 


Where  Transfer  Complete.] — The  custom 


of  the  London  d(X^ks  is  to  acknowledge  no  title 
in  wines,  unless  accompanied  with  possession 
of  dock  warrants  indorsed  by  the  party  to  whom 
they  were  originally  issued.  Where  A.  received 
warrants  from  B.  not  indorsed  by  B.,  and  A.  de- 
livered and  indorsed  them  to  C,  who  afterwards 
procured  B.*s  indorsement,  and  A.  became  bank- 
rupt : — Held,  that  the  wines  passed  to  C.  though 
the  notice  of  the  transfer  to  the  dock  com- 
pany, and  of  the  indorsement  by  B.,  were  sub- 
sequent to  the  bankruptcy.  Jbavcnjjort^  Ex 
parte,  1  Deac.  &  Chit.  397  ;  1  Mont.  &  Bligh. 
165. 

Held,  also,  that  for  want  of  B.'s  indorsement 
to  A.,  and  transfer  into  A.'8  name  in  the  com- 
pany's books,  A.  never  had  the  order  and  disposi- 
tion of  them.    Ih, 


Deposited  as  Beenritj.]— A.  sold  a  quan- 


tity of  lac  dye,  then  lying  in  the  B.  I.  Company's 
warehouse,  to  B.  ;  and  after  being  allowed  to  re- 
tain i)ossession  of  the  delivery  warrant,  pledged 
the  latter  to  C.  for  an  advance  of  money,  and 
shortly  afterwards  became  bankrupt,  without 
having  redeemed  the  warrant : — Held,  that  A. 
had  not  the  possession,  order,  and  disposition  of 
the  goods  at  the  time  of  his  bankruptcy  within 
21  Jac.  1,  c.  19,  s.  11,  and  consequently  the  pro- 
perty in  the  warrant  did  not  vest  in  his  assignees. 
Oreening  v.  Clarke,  6  D.  &  R.  736 ;  4  B.  &  C. 
316. 

Where  A.,  having  occasion  to  borrow  money  of 
B.,  left  with  him,  as  a  collateral  security,  warrants 
of  the  West  India  Dock  Company  for  sugars  de- 
posited in  their  warehouses,  and  entered  in  his 
name  in  their  books,  and  afterwards  became  bank- 
rupt : — Held,  that  A.  had  not  such  a  possession  of 
the  sugars  as  would  enable  his  assignees  to  main- 
tain trover  for  them,  as  the  transfer  of  the  war- 
lunts  was  a  complete  transfer  of  the  possession 
before  the  bankruptcy,  so  as  to  take  the  case  out 
of  21  Jac.  1,  c.  19,  8.  11.  Lucas  v.  Dor  Hen,  1 
Moore,  29  ;  7  Taunt.  278. 

Goods  were  deposited  in  bond  in  the  warehouse 
of  L.  to  await  the  order  of  the  depositor,  who 
signed  receipts  for  the  same  and  delivered  the 
receipts  to  his  bankers  to  secure  advances.  No 
notice  of  such  delivery  of  the  receipts  was  given 
to  L.  The  depositor  subsequently  became  bank- 
rupt : — Held,  that  the  goods  remained  in  his 


order  and  disposition,  and  as  such  passed  to  his 
assignees.    In  re,  Wilson,  14  L.  T.  369. 

Goods  left  in  Vendor's  Fame— Demand  1^ 
Vendee.] — ^A.,  in  France,  employed  B.,  in  Eng- 
land, to  sell  wines  on  commission,  as  well  as  to 
purchase  other  wines  on  A.'s  account,  in  London, 
for  which  he  furnished  him  with  letters  of  credit. 
The  wines  were  generally  bought  and  sold  by  B. 
In  his  own  name.  Part  of  the  wines  consigned 
by  A.  was  in  the  dock  warehouses,  standing  in 
B.*s  name,  and  part  formed  one  indisoriminate 
stock  in  B.'s  cellar.  A.  closed  connexion  with  B., 
and  required  him  to  deliver  up  all  the  wines ; 
but  B.  neglected  to  comply  with  this  requisition, 
and  shortly  afterwards  became  bankrupt : — Held, 
first,  that  the  court  had  jurisdiction  to  order  the 
assignees  of  B.  to  deliver  up  these  wines  to  A. ; 
secondly,  that  it  was  not  a  case  of  repntcd  owner- 
ship ;  thirdly,  that  A.  might  sue  the  pnrchaseis 
of  the  wines,  in  the  name  of  B.,  or  his  assignees. 
But,  fourthly,  that  no  order  could  be  made  for 
the  payment  to  A.  of  any  moneys,  the  produce  of 
the  wines,  if  mixed  with  the  other  moneys  of  B. 
at  the  time  of  his  bankruptcy.  Moldant,  Ex 
jfarte,  3  Deac.  &  Chit.  361. 

The  21  Jac.  1,  c.  19,  s.  11,  only  transferred  to 
the  assignees  of  a  bankrupt  such  goods  as,  bj  the 
consent  of  the  true  owner,  the  bankrupt  had  in  his 
possession  at  the  time  of  his  bankruptcy  ;  there- 
fore, where  a  purchaser  of  goods,  lying  at  a  wharf 
in  the  name  of  the  seller,  received  from  him  at 
the  time  of  the  sale  an  order  on  the  wharfinger 
for  the  delivery  of  the  goods,  but  suffered  them 
to  remain  in  the  name  of  the  seller  for  several 
months  after,  during  which  time  the  seller  dis- 
posed of  a  part ;  but  upon  notice  of  the  seller's 
insolvency,  the  purchaser  carried  the  order  to  the 
wharfinger,  and  had  the  goods  transferred  into  his 
own  name ;  and  nine  days  after  that  the  seller 
became  bankrupt : — Held,  that  his  assignees 
were  not  entitled  to  these  goods  ;  for  there  was 
a  complete  transfer  of  the  possession  before  the 
bankruptcy.  Jo9ie4  v.  Dicyer,  15  East^  21  ;  1 
Rose,  339.' 

ff.    Goods  of  Bankrupt  taken  In  EiKeoution. 

Be-let  to  Debtor.]— If  the  furniture  of  a  ooffoe- 
house  is  taken  in  execution  by  a  creditor,  and, 
without  ever  being  removed,  let  by  him  to  Uie 
keeper  of  the  coffee-house,  who  becomes  bankrupt 
while  in  possession  of  it,  the  assignees  Uiay  seize 
it  under  21  Jac.  1,  c.  19,  s.  11.  Ling  ham  v.  Bigg*, 
1  B.  &  P.  82. 

Secus,  as  to  furniture  in  a  ready  furnished 
private  house  ;  and  also  as  to  horses,    lb.  88. 

Where  a  judgment  creditor  purchased  by  a  bill 
of  sale  from  the  sheriff  machinery  seized  in  exe- 
cution, belonging  to  his  debtor  ;  and,  after  maii:- 
ing  the  same  with  the  initials  of  his  name,  allowed 
the  debtor  to  retain  possession,  upon  his  agreeing 
to  pay  a  rent  for  the  use  of  it,  and  the  latter 
remained  in  possession  until  he  committed  an  act 
of  bankruptcy  :--Held,  that  as  the  change  of 
ownership  was  not  notorious,  the  assignees  ^vrere 
entitled  to  recover  the  property  in  trover,  as 
there  was  no  evidence  to  go  to  the  jury,  that  the 
bankrupt  had  ever  ceased  to  be  the  reputed  owner. 
Lingard  v.  Mcstiter,  2  B.  &  B.  495  ;  1  B.  &  C. 
308. 


Custom  of 


.]>-The  fact  that  it  is  the 
custom  of  furniture  dealers  to  let  oat  f uniitare 
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on  a  three  years'  hiring  and  purchase  agreement 
does  not  disentitle  the  general  public  to  assume 
that  an  ordinary  householder  is  the  real  owner 
of  the  furniture  which  is  in  his  house.  Brooht^ 
Kp  parte,  or  Pichcring,  Ejt  parte^  Fowler,  Inre^ 
23  Ch.  U  261  ;  48  L.  T.  453  ;  31  W.  R.  833  ;  47 
J.  P.  470—0.  A.    Affirming,  48  L.  T.  32. 

The  furniture  in  thedwcdling-house  of  a  trader 
having  been  seized  under  an  execution,  a  friend 
of  his  bought  it  from  the  sheriff  at  a  valuation, 
and  then  verbally  agreed  that  the  debtor  should 
continue  in  possession  of  it  and  use  it  as  before, 
paying,  by  way  of  rent,  interest  at  6  per  cent,  per 
annum  on  the  purchase  money,  until  he  should 
be  able  to  repurchase  it  at  the  price  given  for  it. 
This  arrangement  was  carried  out,  and  the 
debtor  remained  in  possession  of  the  furniture  as 
before,  until  he  filed  a  liquidation  petition.  He 
had  not  repurchased  it.  The  trustee  in  the 
liquidation  claimed  it  under  the  reputed  owner- 
ship clause.  It  was  admitted  that  there  is  a 
custom  for  furniture  dealers  to  let  out  furniture 
on  a  three  years'  hiring  and  purchase  agreement, 
bat  there  was  no  other  evidence  as  to  the  exist- 
ence of  any  custom  of  hiring  furniture  : — Held, 
that  the  trustee  was  entitled  to  the  furniture. 
7ft. 


Warrant  left  with  Debtor's  Shopman.] — 


The  plaintiff 's  attorney,  upon  issuing  execution, 
wrote  to  the  sheriff's  officer,  directing  him  to 
leave  the  defendant's  mother,  or  any  one  else,  in 
possession  of  the  defendant's  goods,  and  to  allow 
his  business  to  be  carried  on  as  usual.  The  officer 
delivered  the  warrant  to  the  defendant's  shopman, 
ordering  him  to  carry  on  the  business,  and  account 
for  moneys  received.  No  money  was  ever  paid 
to  the  plaintiff,  and  the  warrant  lay  in  the  shop- 
man's hands  from  April  to  June ;  the  defendant 
having  then  become  bankrupt,  and  his  assignees 
claiming  his  goods,  the  shcriffTeturued  nulla  bona 
to  the  plaintiff's  writ.  The  jury  having  found 
a  Tcnlict  for  the  sheriff  in  an  action  against  him 
for  a  false  return,  the  court  refused  to  grant  a 
new  trial.  Doker  v.  Hosier,  2  Bing.  479  ;  B.  & 
M.  198  ;  10  Moore,  210. 

AdTerse  interference  with  Debtor's  PosseMion.] 

— Goods  left  in  the  possession  of  a  trader  at  the 
time  he  becomes  bankrupt,  with  the  consent  of 
the  true  owner,  pass  to  his  assignees,  under  1 2  & 
13  Vict^  c.  106,  s.  126,  although  before  the  bank- 
ruptcy the  sheriff,  under  a  fieri  facias  against 
the  goods  of  the  bankrupt,  entered  on  the  pre- 
mises and  stated  that  he  took  possession  of  the 
goods,  but  in  &ct  left  the  bankrupt  still  ap- 
parently in  jxffisession  of  them ;  for  the  shenff 
was  not  justified  in  seizing  the  goods,  and  there- 
fore his  assertion  that  he  took  possession  had  no 
efiEect  in  law.  Barrow  v.  Bell,  5  El.  &  Bl.  540  ; 
25  U  J.,  Q.  B.  2  ;  2  Jur.,  N.  S.  159. 

Goods  which  had  been  mortgaged  by  a  trader, 
before  his  bankruptoy,  were,  at  the  time  of  the 
bankruptcy,  in  the  hands  of  the  sheriff,  under  an 
execution  against  the  bankrupt : — Semble,  that 
they  did  not  pass  to  his  assignees,  as  being  in  his 
ordier  and  disposition  with  the  consent  of  the 
true  owner.  J^leteher  v.  Manning,  12  M.  &  W. 
571  ;  1  C.  &  K.  350  ;  13  L.  J.,  Ex.  150.  . 

On  the  2nd  of  May  a  bill  of  sale  of  chattels 
was  executed,  and  it  was  afterwards  duly  regis- 
tered. The  mortgagee  did  not  demand  possession 
of  the  goods  until  the  15th  of  June.  The  goods 
had  been  seized  on  the  5th  of  June  by  the  sheriff 


under  an  execution  issued  by  another  creditor, 
and  on  the  13th  of  June  the  debtor  had  filed  a 
liquidation  petition.  The  sheriff  remained  in 
possession  till  the  20th  of  June  : — Held,  that  the 
sheriff 's  possession,  being  wrongful  as  against  the 
mortgagee,  did  not  prevent  the  goods  from  being 
in  the  order  or  disposition  of  the  debtor  at  the 
commencement  of  the  liquidation,  and  that  they 
consequently  passed  to  the  trustee.  Edey,  Ex 
parte,  Cuthberso?^  In  re,  19  L.  R.,  Eq.  264  ;  44 
li.  J.,  Bk.  55  ;  31  L.  T.  851 ;  23  W.  R.  519. 

li.    Gooda  of  Bankrupt  in  hands  of  Agreut. 

Where  Affent  carries  on  Business  on  Bank- 
rapt's  Premises.  1 — A  Scotch  firm  had  a  branch 
in  London,  which  was  wholly  conducted  by  an 
agent  and  manager,  at  a  salary,  but  in  their 
name.  By  contract  he  was  to  have  a  lien  on 
goods  consigned  to  him  for  bills  accepted  by  him 
for  the  firm.  The  firm  became  bankrupt  in  Scot- 
land : — Held,  that  the  goods  under  the  manager's 
control  at  the  time  were  within  the  order  and 
disposition  of  the  bankrupts,  and  passed  to  their 
assignees  unaffected  by  his  lien.  Hoggard  v. 
Mackenzie,  25  Beav.  493  ;  4  Jur.,  N.  S.  1008. 

Ctoods  sent  on  Approval.] — A  horsedealer  sup- 
plied a  customer  with  a  pair  of  horses,  for  which 
she  paid  170Z.,  but  finding  the  horses  not  accord- 
ing to  warranty,  she  returned  them.  Thereupon 
the  dealer  sent  another  pair  no  better  than  the 
former,  requesting  the  customer  to  keep  them 
until  he  could  furnish  her  with  a  better  pair. 
This  she  did,  until  the  dealer  became  bankrupt, 
without  having  repaid  the  170/.,  when  it  was 
found  that  the  horses  did  not  belong  to  him  but 
to  an  employer,  for  whom  he  was  agent  to  sell, 
but  not  to  pledge,  the  horses : — Held,  that  the 
horses  were  in  the  bankrupt's  order  and  disposi- 
tion ;  and  that  the  customer  could  not  enforce  a 
lien  on  them  as  against  the  trustee  in  bank- 
ruptcy. R-oy,  Ejp  parte,  SiUence,  In  re,  7  Ch.  D, 
70 ;  47  L.  J.,  Bk.  36  ;  37  L.  T.  508  ;  26  W.  R.  82, 

Factor — Lien.] — S.,  who  had  for  many  years 
traded  as  a  timber  merchant  in  his  own  name, 
entered  into  an  agreement  with  F.  k  Co.  who 
were  also  timber  merchants,  to  carry  on  his 
business  thenceforth  as  their  agent  at. a  remune- 
ration by  way  of  a  share  of  profits.  The  business 
was  thenceforth  carried  on  under  this  agreement, 
but  in  the  name  of  S.  as  before.  S.  dealt  with 
the  timber  in  his  possession  as  if  he  were  the 
absolute  owner  of  it  (except  as  between  himself 
and  F.  &  Co.),  and  there  was  nothing  done  to 
inform  the  outside  world  of  the  change  which 
had  taken  place.  In  the  course  of  the  business 
F.  &  Co.  drew  bills  on  S.,  which  he  accepted  in 
his  own  name  to  be  protected  by  P.  &  Co.  Both 
F.  &  Co.,  and  afterwards  S.,  filed  liquidation 
petitions.  Before  S.'s  liquidation  F.  &  Co.'s  trus- 
tee demanded  the  timber  in  his  hands,  which 
was  refused : — Held,  that  to  the  extent  of  the 
current  bills,  S.'s  estate  had  a  lien  on  the  timber. 
Fawcu*,  In  re,  Buck,  Ex  parte,  3  Ch.  D.  795 ; 
34  L.  T.  807. 

Xonej  paid  to  Aeceptor  to  take  np  Accommo- 
dation Bill — Bankruptcy  of  Brawer.] — ^A  drawer 
of  an  accommodation  bill,  a  few  days  before  it 
was  due,  voluntarily,  and  not  in  contemplation 
of  bankruptcy,  gave  to  the  acceptor  money  where- 
with to  pay  the  bill.    Before  the  bill  was  due, 
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the  drawer  became  bankrupt,  and  his  assignees 
sued  the  acceptor  lor  the  amount  of  the  bill,  as 
for  money  had  and  receive<l  to  their  use : — Held, 
that  the  action  was  not  maintainable,  as  the 
authority  to  apply  the  money  in  payment  of  the 
bill  having  been  conferred  by  the  drawer  upon 
the  acceptor  in  performance  of  his  implied  con- 
tract to  indemnify,  was  irrevocable.  YateJt  v. 
Hoppe,  9  C.  B.  541  ;  19  L.  J.,  C.  P.  180  ;  14  Jur. 
372. 


i.  Property  Incapable  of  Hanaal  DeliTory. 
i.   Policies  of  Assurance. 

Authority  to  retain  Proeeedf.] — ^A  letter  was 
written  by  a  trader,  before  his  bankruptcy,  to 
the  agent  of  an  insurance  company,  authorizing 
him  to  retain  out  of  the  prpceecis  of  a  fire  policy 
the  amount  of  the  account  due  by  the  bankrupt 
to  a  particular  creditor ;  the  letter  was  not  acted 
upon,  and  the  policy  remained  in  possession  of 
the  trader  up  to  the  time  of  his  bankruptcy, 
when  the  policy  came  to  the  hands  of  the  as- 
signees, to  whom  the  insurance  company  paid 
the  full  amount : — Held,  that  upon  the  true  con- 
struction of  the  letter,  it  did  not  operate  as  an 
assignment  pro  tan  to  of  the  policy,  nor  create, 
in  favour  of  the  particular  creditor,  any  charge 
or  lien  upon  the  proceeds ;  although  the  company 
had  notice  of  the  letter  before  they  paid  the 
money  to  the  assignees.  Foster^  In  re,  7  Ir.  R., 
Eq.  294. 

Asiignmeat — ^Fotiee  must  be  given.] — ^The 
assignment  of  a  policy  of  insurance  without 
notice  to  the  office,  does  not  prevent  the  opera- 
tion of  the  clause  of  reputed  ownership.  Tafiny- 
son,  Ex  parte^  1  Mont.  &  Bligh,  67. 

If  notice  of  the  assignment  of  a  policy  of  as- 
surance on  a  life  is  not  given  to  the  insurer,  it 
remains,  upon  the  bankruptcy«of  the  assignor, 
in  his  order  and  disposition,  although  the  office 
does  not  require  notice,  and  keeps  no  book  or 
registry  of  notices  which  might  be  given ;  and 
it  passes  to  his  assignees.  Williams  v.  Thorp,  2 
Sim.  257  ;  S,  P.,  Colvill,  Ex  parte,  1  Mont.  110 ; 
Duncan  v.  Chamherlayne^  4  Jur.  819. 

Actual  notice  of  the  assignment  of  a  policy 
effected  with  the  Equitable  Assurance  Society  is 
necessary  to  take  the  policy  out  of  the  order  and 
disposition  of  the  assured.  Thompson  v.  Sj)eirs^ 
13  Sim.  469. 

Deposit.] — ^A  policy  effected  by  a  bankrupt  on 
his  life,  and  deposited  by  him,  before  his  bank- 
ruptcy, with  the  defendants,  as  a  security  for 
money  then  and  previously  advanced  by  them 
to  him,  is  not  in  the  order  and  disposition  of  the 
bankrupt,  with  the  consent  of  the  true  owner, 
within  6  Geo.  4,  c.  16,  s.  72.  Gihstm  v.  Overhury, 
7  M.  &  W.  555.     Exj)lained  in  Jiext  case, 

A  bankrupt  delivered  a  policy  of  insurance  on 
his  life  to  the  defendant,  with  the  intention  of 
giving  him  an  interest  in  the  money  receivable 
under  the  policy,  as  security  for  a  debt  due  to 
him  from  the  bankrupt.  No  notice  of  the  trans- 
action was  given  to  the  office  : — Held,  that  the 
policy  itself,  as  well  as  the  money  receivable 
under  it,  was  in  the  order  and  disposition  of  the 
bankrupt,  and  that,  therefore,  the  assignee  was 
entitled  to  recover  that  document  from  the  de- 
fendant. Green  v.  Ingham^  36  L.  J„  C.  P.  236  ; 
2  L.  R.,  0.  P.  526  ;  16  L.  T.  455  ;  16  W.  R,  841. 


Three  policies  of  assnrance  on  a  life  were  de- 
posited by  A.  with  B,,  to  secure  a  debt  due  from 
A.  to  B.  No  notice  of  the  deposit  was  given  to 
the  offices  with  which  the  insurances  had  been 
effected.  A.  afterwards  became  bankrupt  :— 
Held,  that  the  policies  were  in  his  order  and 
disposition  at  the  time  of  his  bankruptcv.  Price, 
Ex  parte,  3  Mont.,  D.  &  D.  586 ;  13  L.  J.,  Bk.  15. 

A.  (a  retiring  partner)  agreed  to  assign  a  policy 
(part  of  the  partnership  assets)  to  B.  (the  con- 
tinuing partner)  on  certain  terms.  B.  mortgaged 
it  to  C.,  who  gave  notice  to  the  office,  B.  after- 
wards became  bankrupt : — Held,  that  the  policy 
was  not  within  the  oider  and  disposition  of  R, 
either  as  against  A«  or  C.  Langmead^  In  re^  20 
Beav.  20. 


Xntnal  Offices.] — ^A  bankrupt  assigned, 


by  way  of  security,  two  policies  which  he  had 
effected  on  his  life  at  two  mutual  offices,  con- 
stituted on  the  principle  of  permitting  the  parties 
assured  to  participate  in  the  profits,  but  no  notice 
of  the  assignment  was  given  at  either  of  the 
offices  previously  to  the  bankruptcy.  At  one  of 
the  offices  the  custom  was  not  to  enter  the 
transfer  of  any  policy  in  the  books  of  the  office 
until  the  dropping  of  the  life  on  which  it  was 
effected  ;  and  at  the  other  office  no  entry  of  the 
assignment  could  be  found : — Held,  that  the 
policies  were  subject  to  the  charge,  and  did  not 
belong  to  the  assignees.    Hcathcote,  Ex  parte, 

2  Mont.,  D.  &  D.  714  ;  6  Jur.  1001. 
Notwithstanding   a    policy    may  have   been 

effected  'with  a  mutual  insurance  company,  ex- 
press notice  of  a  deposit  of  it  by  way  of  equitable 
mortgage  must  be  given  to  the  company,  in  order 
to  take  it  out  of  the  order  and  disposition  of  the 
depositor.     Bromley,  In  re,  13  Sim.  475. 

And  notwithstanding  the  company  has  indonod 
on  the  policy  a  regulation  to  the  effect  that  they 
do  not  require  notice  ;  and  the  fact  that  one  of 
the  parties  to  the  assignment  was  an  agent  for 
the  office,  does  not  amount  to  constructive  notice 
of  the  assignment  to  the  office,  if  he  was  not  an 
agent  for  that  particular  purpose.  Patch,  Ex 
parte,  12  L.  J.,  Bk.  44  ;  7  Jur.  820. 

Where  a  policy  of  assurance  is  mortgaged,  it  b 
necessary  for  the  mortgagee  to  give  notice  to  the 
assui'auce  office,  in  order  to  take  such  policy  ont 
of  the  order  and  disposition  of  the  mortgagor,  in 
the  event  of  his  becoming  bankrupt.  Thimptim 
V.  Tomkins,  2  Drew.  &  Sm.  8 ;  31  L.  J.,  Ch.  633 ; 
8  Jur.,  N.  S.  185  ;  6  L.  T.  306  ;  10  W.  R.  310. 

Sub-mortgage  by  Xortgagee.] — Policies  of 
assurance  were  mortgaged  and  delivered  to  A., 
who  gave  notice  to  the  offices.  A.  mortgaged 
and  delivered  these  policies  to  B.,  who  gave  no 
notice  to  the  offices,  and  did  not  make  the  trans- 
action public.  A.  afterwards  became  bankrupt : 
— Held,  that  the  policies  were  in  the  order  and 
disposition  of  A.  at  the  time  of  ^is  bankruptcy. 
Pott,  Ex  parte,  12  L.  J.,  Bk.  33  ;  7  Jur.  159. 

Bankrupts,  being  mortgagees  of  various  life 
policies,  of  which  the  respective  offices  had  notice, 
deposited  them  with  their  bankers,  to  secure  the 
repayment  of  advances,  but  the  bankera  gave  no 
notice  of  such  deposit  to  the  different  offices : — 
Held,  that  the  poficies  must  be  considered  as  in 
the  onler  and  disposition  of  the  bankrupts  within 
6  Geo.  4,  c.  16,  s.  72,  and  that  the  same  principle 
applied  to  one  of  the  policies  which  was  effected 
with  a  mutual  company.    Arktori^ht,  Eic  p^rtfi 

3  Mont,  D.  &  D,  129. 


J 


925 


BANKRUPTCY— Propariy  of  Bankrupt. 


926 


A  mortgagee  of  a  policy  of  assoxance  created 
an  equitable  sab-mortgage  of  it,  by  deposit,  and 
became  bankrupt.  No  notice  of  the  original 
mortgage  was  given  to  the  office,  nor  was  any 
notice  of  the  sub-mortgage  given  either  to  the 
office  or  to  the  mortsragor  : — Held,  that  the  sub- 
mortgage was  invalid,  as  against  the  assignees. 
Wood,  Ex  parte,  3  Mont.,  D.  &  D.  315  ;  12  L.  J., 
Bk.  42 ;  7  Jur.  521. 

Life  Polioj — Votiee  to  Company  of  Xortgage.] 
— On  the  7th  of  October,  1874,  B.  mortgaged  a 
policy  effected  on  his  own  life  with  the  L. 
Company  to  P.,  who,  on  the  9th  of  October, 
1874,  gave  notice  of  the  mortgage  to  the  insur- 
ance company.  P.,  being  indebted  to  the  M. 
Bank  on  foot  of  a  promissory  note  in  which  he 
joined  for  the  accommodation  of  B.,  deposited  the 
policy  and  mortgage  deed  with  the  bank  on  the 
21  st  of  February,  1878,  but  notice  of  the  deposit 
was  not  given  to  the  insurance  company  until 
July,  1880.  B.  filed  a  petition  for  arrangement 
on  the  12th  of  September,  1877,  and  under  a 
resolution  of  the  12th  of  March,  1878,  all  his 
estate  and  effects  were  vested  in  the  official 
assignees  and  a  trustee,  for  the  benefit  of  his 
creditors.  P.  also  filed  a  petition  for  arrange- 
ment  on  the  13th  of  June,  1879,  and  under  a 
resolution  all  his  estates  and  effects  were  vested 
in  the  official  assignees  and  a  tinistee,  in  trust 
for  his  creditors.  On  the  19th  of  November, 
1879,  P.  and  C,  who  were  partners,  were  ad- 
judicated bankrupts  on  a  creditor's  petition : — 
Held,  that  the  policy  of  insurance  was,  at  the 
date  of  the  adjudication,  in  the  order  and  dis- 
position of  P.  with  the  consent  of  the  true 
owners.    Power,  In  re,  11  L.  R.,  Ir.  93, 

Votice  to  Office— Vo  Notice  to  Xort- 


bankrupt  had  omitted  to  do  so.  The  agent  told 
a  clerk  in  the  office  that  the  policy  had  been  so 
deposited ;  semble,  that  this  was  not  such  a 
notice  to  the  office  as  to  take  the  policy  out  of 
the  order  and  disposition  of  the  bankrupt ;  the 
practice  of  the  omce  requiring  the  notice  to  be 
in  writing.  Edwards  v.  Scott,  2  Scott,  N.  R.  266; 
1  M.  &  G.  962  ;  1  Drink.  6  ;  4  Jur.  1062. 

In  1845,  R.  effected  a  policy  upon  his  life,  and 
assigned  it  by  way  of  mortgage  to  G.  In  1858, 
W.  (who  was  G.'s  attorney)  went  to  the  office  to 
pay  a  premium  and  to  confer  with  the  secretary 
upon  other  business  connected  with  the  office, 
and  then  informed  him  of  the  assignment.  In 
1862,  R.  became  a  bankrupt,  and  he  died  in 
1871.  After  his  death  the  office  for  the  first 
time  had  notice  of  his  bankruptcy  : — Held,  that 
the  conversation  between  W.  and  the^  secretary 
in  1858  was  a  sufficient  notice  to  the  office  that 
the  policy  had  been  assigned  and  was  not  in  the 
bankrupt's  order  and  disposition  ;  the  30  &  31 
Vict,  c,  144  requiring  such  notice  to  be  in  writing 
not  being  at  that  time  in  force.  Alletson  v. 
Chhhrster,  10  L.  R.,  C.  P.  319  ;  44  L.  J.,  C.  P. 
153  ;  32  L.  T.  161  ;  23  W.  R.  393, 


Where  Solicitor  Agent  of  Office.]— D., 


gagor.] — A  mortgagee  of  a  policy  deposited  it 
by  way  of  sub-mortgage,  and  gave  notice  of  the 
Bub-mortgage  to  the  insurance  office,  but  not  to 
the  original  mortgagor : — Held,  that  this  was 
sufficient  to  take  the  policy  out  of  the  reputed 
ownership  of  the  mortgagee.  Bamett,  Ex  parte, 
1  De  Gex,  194. 

Sufficient  KotieeO — A  letter  to  the  secretary 
of  an  insurance  omce,  in  which  the  writer  says, 
"  I  am  holder  of  the  under-mentioned  policies," 
and  inquires  what  the  office  would  give  for  them, 
ia  sufficient  notice  of  an  assignment.  Stright, 
Ex  parte,  1  Mont.  502 ;  2  Deac.  &  Chit.  314. 

A  party  to  whom  a  bankrupt  had  assigned  a 
policy  of  insurance,  sent  an  agent  to  the  office 
for  the  purpose  of  paying  the  annual  premium, 
who,  in  the  course  of  conversation  with  one  of 
the  clerks  in  the  office,  told  him  of  the  policy 
having  been  so  assigned  : — Held,  that  this  was 
not  sufficient  notice  to  the  insurance  office. 
Carhis,  Ex  2Mrte,  4  Deac.  &  Chit.  354. 

A  casual  remark  addressed  to  the  secretary  of 
an  insurance  company  by  a  policy-holder,  to  the 
effect  that  he  had  deposited  his  policy  as  a 
security,  is  not  notice  to  the  company  sufficient 
to  take  the  policy  out  of  the  holder's  order  and 
disposition  on  his  subsequent  bankruptcy.  Ed- 
wards V.  Martin,  1  L.  R.,  Eq.  121  ;  35  L.  J.,  Ch. 
186  ;  13  L.  T.  236 ;  14  W.  R.  25. 

A  party,  with  whom  a  bankrupt  deposited  a 
policy  as  security  for  an  advance  of  money,  sent 
an  agent  to  the  office  for  the  purpose  of  ascer- 
taining whether  the  bankrupt  had  paid  the  pre- 
mium, with  directions  to  him  to  pay  it  if  the 


having  agreed  to  lend  1,000/.  to  W.  upon  a  policy 
on  his  life,  gave  directions  for  effecting  it  to  his 
attorney,  L.,  of  Tiverton,  who  was  agent  there  of 
the  West  of  England  Insurance  Company.  L. 
accordingly  transmitted  proposals  for  a  policy  to 
the  head  office  at  Exeter,  without  mentioning 
that  D.  was  the  beneficial  owner,  and  obtained 
it  therefrom,  and  delivered  it  to  D.  L.  was 
authorized  by  the  company  to  receive  notices  of 
assignment  of  policies  on  their  behalf.  W.  be- 
came bankrupt : — ^Held,  that  there  was  sufficient 
notice  to  take  the  policy  out  of  the  order  and 
disposition  of  W.,  and  to  give  the  assignment 
validity  as  against  his  assignees,  inasmuch  as 
notice  to  L.  was  notice  to  the  company,  and 
notice  communicated  to  him  in  his  character  of 
attorney  to  D.,  for  the  purpose  of  being  trans- 
mitted to  the  company,  was  effectual  as  a  notice 
to  him  in  his  capacity  as  agent  to  the  company. 
Gale  V.  LewU,  6  Q.  B.  730  ;  16  L.  J.,  Q.  B.  119 ; 
11  Jur.  780. 

Sending  ITotice  by  Post.j^In  1816,  D.  as- 
signed a  policy  on  his  life  to  a  trustee,  to  secure 
a  sum  of  money  owing  to  W. ;  and  soon  after- 
wards the  solicitor  of  W.  caused  a  memorandum 
to  be  entered  in  the  office  of  the  company,  direct- 
ing that  all  letters  were  to  be  sent  to  such 
solicitor ;  and  the  premiums  were  thenceforth 
paid  by  W,  through  the  hands  of  such  solicitor, 
but  the  company  was  not  informed  on  whose 
behalf  the  solicitor  acted.  In  1826,  D.  became 
bankrupt,  and  his  assignees  declined  to  interfere 
respecting  the  policy.  The  premiums  continued 
to  be  paid  by  W.  through  his  solicitor  during  his 
life,  and  by  the  executors  of  W.  through  their 
bankers  after  his  death.  D.  died  in  1839  : — 
Held,  that  the  policy  was  in  the  order  and  dis- 
position of  the  bankrupt,  and  that  there  was  not 
any  notice  given  to  the  office  of  the  assignment 
of  the  policy,  to  take  it  out  of  such  order  and 
disposition  ;  that  the  conduct  of  the  assignees 
did  not  amount  to  an  abandonment  of  any  right 
which  they  had  to  the  benefit  of  the  policy ;  that 
the  executors  of  W.  had  a  lien  on  the  policy  for 
the  amount  of  the  premiums  which  had  been 
paid  by  W.  and  his  estatOi  and  the  interest  there- 
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on,  and  that  they  were  entitled  to  pajrment  of 
the  amount  thereof  out  of  the  moneys  payable 
under  the  jx)licy.  Wcxt  v.  Jleid,  2  Hare,  249 ; 
12  L.  J.,  Ch.  245 ;  7  Jur.  147. 

Notioe  after  Act  of  Bankniptey.] — ^A  deposit 
of  a  policy,  by  way  of  security  for  a  debt,  made 
previously  to  the  commission  of  an  act  of  bank- 
ruptcy by  the  depositor,  and,  previously  to  the 
issuing  of  a  fiat,  though  subsequently  to  the  act 
of  bankruptcy,  notified  to  the  insurance  company 
by  the  party  with  whom  the  deposit  was  made, 
is  valid  as  against  the  assignees,  under  2  &  3 
Vict.  c.  29  (similar  to  12  &  13  Vict.  c.  106) ;  it 
not  api>earing  that,  at  the  time  the  notice  was 
given  to  the  company,  the  party  giving  it  was 
aware  of  an  act  of  bankruptcv  having  been  com- 
mitted. Stijany  In  re,  1  Ph.'l06  ;  8,  P.,  Smia, 
Ex  parte y%  Jur.  168. 


After  A^jndieatioii.] — W.  having  mort- 


gaged a  policy  on  his  life,  afterwards  became 
bankrupt,  and  died  four  years  after  the  bank- 
ruptcy. The  mortgagee  thereupon  gave  notice 
to  the  insurance  office  and  claimed  the  proceeds 
of  the  policy.  No  previous  notice  had  been  given 
of  the  mortgage  or  of  the  bankruptcy : — Held, 
that  notice  after  the  bankruptcy  was  insufficient, 
and  that  the  jx)licy  remained  in  the  order  and 
disposition  of  the  bankrupt.  Wehh,  In  rr,  2 
L.  R.,  Eq.  456 ;  36  L.  J.,  Ch.  341  ;  16  L.  T.  89  ; 
15  W.  R.  529. 

No  act  of  an  assignee  for  value  after  bank- 
ruptcy can  give  validity  to  his  assignment  as 
against  assignees  in  bankruptcy.    lb. 

Previously  to  his  marriage,  C.  insured  his  life 
in  two  offices  for  two  sums  of  500^.  each,  and  by 
his  marriage  settlement  covenanted  to  insure  his 
life  for  not  less  than  2,000/.  On  the  29th  of 
October  he  handed  over  one  of  the  policies  to  the 
solicitor  for  the  trustees  of  the  settlement,  and  on 
the  9th  of  December  signed  a  memorandum  stat- 
ing that  he  handed  over  the  policies  to  the  trus- 
tee in  pursuance  of  the  covenant  contained  in 
the  settlement.  He  was  adjudicated  bankrupt 
on  the  13th  of  December.  The  other  policy  was 
handed  over  to  the  solicitor  for  the  trustees  on 
the  10th  of  January  in  the  following  year. 
Notice  of  the  claim  of  the  trustees  to  the  policies 
was  given  to  the  offices  after  the  bankruptcy, 
but  before  any  notice  had  been  given  by  the  as- 
signee : — Held,  that  the  policies  were  in  the 
order  and  disposition  of  the  bankmpt  at  the 
commencement  of  the  bankruptcy,  and  belonged 
to  his  assignee.  Caldtcell,  Ex  parte,  Ourric, 
In  re,  13  L.  R.,  Eq.  188  ;  41  L.  J.,  Bk.  66  ;  20 
W.  R.  363. 

Eyidenoe.] — To  secure  a  balance  in  which  a 
bankrupt  was  indebted  to  a  banking  company, 
he  had  deposited  two  life  j)olicie8,  but  no  notice 
of  the  deposit  had  been  ^ven  to  the  insurance 
office : — Held,  that  the  want  of  notice  to  the 
office  was  not  conclusive  evidence  of  the  policies 
being  in  the  reputed  ownership  of  the  bankrupt, 
and  that  no  evidence  having  been  adduced  of 
such  reputed  ownership,  the  company  was  en- 
titled to  the  policies.  Cooper,  Exjfarte,  2  Mont., 
D.  &  D.  1  ;  6  Jur.  467. 

Xemorandimi    of    Depoiit    Inoorreot.^  —  A 

memorandum  of  deposit  stated  that  a  policy  on 
the  life  of  the  obligor  was  tUpo  deposited  with  a 
bond,  but  this  was  not  the  fact,  and  the  policy 


was  found  in  the  bankrupt's  chest  at  the  time  of 
their  bankruptcy : — Held,  that  the  policy  passed 
to  the  assignees.  Halifax,  Ex  parte,  1  Mont, 
D.  &  D.  544. 

AuigiLee  in  Bankmptoy  mnit  give  Votiee.]— 

The  assignee  in  bankruptcy  must  be  as  diligent 
in  giving  notice  to  the  company  of  the  assign- 
ment of  a  policy,  as  a  purchaser  for  value,  and 
the  notice  is  not  sufficient  unless  given  to  the 
head  office  of  the  6om{)any.  RumwU,  In  re,  15 
L.  R.,  Eq.  26  ;  27  L.  T.  706  ;  21  W.  R.  97. 

A  policy  effected  by  A.  on  his  life  was  mort- 
gaged in  1860  without  notice  to  the  office.  He 
became  bankrupt  in  1862,  and  in  1868  joined  in 
a  transfer  of  the  mortgage  to  B.,  who  had  no 
notice  of  the  bankruptcy.  After  the  death  of  A., 
B.'s  solicitor  gave  notice  to  the  office  that  this 
and  other  policies  were  mortgaged,  and  that  he 
acted  for  the  mortgagees,  not  naming  them. 
Subsequently  notice  of  the  bankruptcy  was  given 
to  the  office  : — Held,  that  this  was  sufficient  to 
give  priority  to  B.  over  the  creditors  in  the 
bankruptcy  of  the  assured.    lb, 

XTnder  Irish  Bankraptoy.]— On  the  28th  of 
June,  1873,  M.  H.  by  deed  agreed  to  assign  for 
value  a  policy,  effected  with  the  Reliance  Assur- 
ance Society  on  his  own  life,  to  his  father,  W.  H., 
who  on  the  same  day,  by  a  separate  deed  as- 
signed it  to  D.  by  way  of  equitable  mortgage  to 
secure  a  present  loan  and  future  advances.    The 
parties  were  all  resident  in  Ireland,  and  a  memo- 
randum at  foot  of  the  policy,  which  had  been 
issued  from  the  Dublin  branch  office,  directed 
that  notice  of  assignments  should  be  given  at 
the  head  office  in  London.    Immediately  upon 
the  execution  of  the  deeds  of  the  28th  June.  D. 
prepared  a  formal  notice  of  the  assignment  to 
W.  H.,  in  whose  name  and  at  whose  request  it 
was  signed  by  him  and  addressed  and  posted  in 
Dublin  to  B.,  the  society's  secretary  at  the  Lon- 
don office.    M.  H.  was  adjudicated  a  bankrupt 
in  January,   1874,  and  died  in  the  following 
August,  when  his  assignees  in  bankruptcy  gave 
notice  to  the  London  office,  and  claimed  the  pro- 
ceeds of  the  policy  as  having  been  in  his  order  or 
disposition  at  the  time  of  his  adjudication,  B. 
dei)osing  that  D.'s  notice  had  never  reached  the 
Loudon  office  : — Held,  per  Ball,   C,  that  the 
notice,  having  been  duly  posted,  must  be  pre- 
sumed to  have  reached  its  destination  ;  and,  per 
Christian,  L.  J.,  that,  irrespectively  of  the  ques- 
tion whether  the  notice  was  actually  received  at 
the  office,  the  mere  posting  of  it  was  effectual  to 
prevent  the  policy  from  being  in  the  order  or 
disposition  of  the  banknipt  at  the  date  of  his 
bankruptcy  by  the  consent  and  permission  of  the 
true  owner  within  the  meaning  of  the    Irish 
Bankrupt  and    Insolvent  Act,   1857,  20  &  21 
Vict.  c.  60,  8.  313.    Hickey,  In  re,  10  Ir.  R.,  Eq. 
117. 

M.  having  effected  a  policy  of  insurance  on  his 
own  life,  and  assigned  it  by  a  post-nuptial  settle- 
ment to  two  trustees,  became  bankrupt,  and  his 
assignees  served  notice  of  the  adjudication  on  the 
insurance  company  and  claimed  the  policy ;  bat 
no  order  for  the  sale  of  it  was  made  under  the 
Irish  Bankruptcy  Act  of  1857,  s.  313,  The 
trustees  gave  no  notice  of  the  assignment  to  them 
till  after  the  adjudication,  when  the  snrriving 
trustee  claimed  the  policy,  and  served  notice^>f 
the  assignment  on  the  company,  in  oonformity 
with  the  provisions  of  30  k  31  Vict,  c,  144 : 
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Held,  on  an  interpleader  issue  between  the 
trustee  and  the  assignees  in  bankruptcy,  first, 
that  the  order  of  adjudication  did  not  vest  the 
poUcj  in  the  assignees,  and  that  the  trustee,  in 
the  absence  of  an  order  for  its  sale  under  s.  31 B, 
was  entitled  to  the  policy  as  against  them. 
Bradley  v.  JameSj  10  Ir.  B.,  C.  L.  441. 

Held,  secondly,  that  Uie  trustee  having  given 
to  the  company  the  statutory  notice  of  the  as- 
signment, though  after  the  adjudication,  the 
validity  of  the  notice  was  not  affected  by  the 
possibility  of  the  assignees  subsequently  obtain- 
ing an  order  for  sale  under  s.  313,  and  that,  at 
least  till  such  order  was  obtained,  he  was  en- 
titled to  sue  at  law.     lb. 

Held,  thirdly,  that  an  order  giving  the  as- 
signees power  to  intervene,  if  so  advised,  in  an 
action  brought  by  the  trustee  against  the  c^)m- 
pany,  did  not  amount  to,  and  had  not  the  effect 
of,  an  order  for  sale  under  s.  313.     lb. 

Held,  fourthly,  that  the  nonjoinder  of  the 
co-trustee,  if  alive,  ought  not  to  bo  permitted 
U)  defeat  the  result  of  the  trial,  inasmuch  as  the 
real  question  had  been  determined  which  the 
parties  came  to  try,  viz.,  the  respective  rights  of 
the  parti&s  claiming  under  the  settlement,  and 
of  the  assignees  in  bankruptcy.     lb, 

ii.  Sharei  in  Comjmnies, 

Transfer  in  Blank — Kotice.] — A  transfer  of 
shares  in  a  company  was  executed  by  a  share - 
bolder,  a  blank  being  left  for  the  name  of  the 
tjansferee  and  for  the  date.  On  the  day  on 
which  the  transfer  was  executed  by  the  trans- 
feror, the  assistant-secretary  certified  on  the 
transfer,  on  the  application  of  the  purchaser^ 
that  the  certificates  for  the  shares  were  at  the 
company's  office,  the  certificates  not  having  yet 
been  issued  to  the  shareholders.  Before  the 
name  of  a  purchaser  was  inserted  in  the  trans- 
fer, the  transferor  became  bankrupt.  The  as- 
sistant-secretary of  the  company  in  his  evidence 
said  that  after  the  certificate  which  he  bad  made 
on  the  transfer,  a  transfer  of  the  shares  would 
not  have  been  permitted  except  under  the  trans- 
fer or  upon  the  ])roduction  of  that  transfer  can- 
celled : — Held,  that  the  shares  were  neither  in 
the  order  and  disposition  nor  in  the  reputed 
ownership  of  the  transferor  at  the  date  of  his 
bankruptcy.  Morris  v.  Cannan,  4  De  G.,  F.  & 
J.  581  ;  31  L.  J.,  Ch.  425  ;  8  Jur.,  N.  S.  653;  6 
L.  T.  621  ;  10  W.  R.  589. 

Assignment— No  Notios — Qualifloation  as  Di- 
rector.]— In  1846,  A.  lent  money  to  B.  to  enable 
him  to  purchase  the  requisite  amount  of  shares 
in  two  puV)lic  companies,  to  qualify  him  for  the 
oflSce  of  director  in  each,  and  B.  assigned  the 
shares  in  both  the  companies,  in  which  he  had 
become  director,^  to  A.  as  a  security  for  the  loan. 
The  qualification  for  the  office  of  director  in  one 
of  the  companies,  which  was  constituted  by  act 
of  parliament,  would  have  been  lost  by  the  dis- 
posal or  reduction  of  the  amount  of  that  qualifi- 
cation, and  the  provisions  of  the  deed  by  which 
the  other  company  was  constituted  required  that 
its  directois  should  be  possessed  of  or  entitled  to 
the  requisite  amount  of  shares  in  th^rown  right. 
In  1854,  B.  signed  a  declaration  of  insolvency, 
upon  which  he  was  adjudicated  a  bankrupt,  the 
shares  then  standing  in  his  name,  but  five  days 
previously  A.  gave  notice  to  the  directors  of  both 
companies  of  the  assignment  to  him.  At  the  time 
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of  his  bankruptcy  B.  was  actually  a  director  of 
one  of  the  companies,  and  out  of  office  by  rotation 
in  the  other,  in  which  he  probably  would  have 
been  re-elected  :  —  Held,  that  the  shares  in 
neither  company  were  in  the  possession,  or  order 
or  disposition  of  B.  at  the  time  of  his  bankruptcy, 
with  the  consent  of  the  true  owner.  Littledale, 
Ex  parte,  6  De  G.,  Mac.  &  G.  714  ;  24  L.  J.,  Bk. 
9  ;  1  Jur.,  N.  S.  385. 

Xortgago — Notice  to  JHrecton.] — A  share- 
holder in  a  company  made  an  assignment  of 
certain  paid-up  shares  by  way  of  mortgage.  The 
assignee  gave  no  notice  to  the  company.  The 
assignor  had  also  unpaid  shares  in  the  same  com- 
pany, and  in  the  course  of  discussions  at  the 
board  of  directors  respecting  the  unpaid  shares 
the  assignor  verbally  informed  the  directors  of 
the  assignment  of  his  paid-up  shares  ;  but  no 
entry  was  made  on  the  minutes  of  this  notice. 
The  assignor  afterwards  became  bankrupt  : — 
Held,  that,  inasmuch  as  the  directors  received  the 
information  in  the  course  of  the  transaction  of 
the  business  of  the  company,  the  notice  was  suffi- 
cient to  make  the  assignment  complete  in  equity; 
and  that  the  shares  did  not  remain  in  the  order 
and  disposition  of  the  bankrupt.  Agra  Bank, 
Ex  parte,  Worcester,  In  re,  3  L.  R.,  Ch.  555  ; 
37  L.  J.,  Bk.  23  ;  18  L.  T.  866  ;  16  W.  R.  879. 

Certificates  of  shares  were  deposited  by  the 
secretary  of  a  company  with  a  bank  as  a  security 
for  money  advanced  for  the  use  of  the  company. 
The  deposit  was  made  with  the  knowledge  of  the 
directors  of  the  company,  but  no  formal  notice  of 
such  deposit  had  been  given  to  them  : — Held,  on 
the  bankruptcy  of  the  secretary,  that  the  directors 
having  knowledge  of  the  transaction,  no  further 
notice  was  necessary  and  that  the  shares  were  not 
therefore  within  his  order  and  dispasition.  St  etc- 
art.  Ex  parte,  34  L.  J.,  Ch.  6  ;  11  Jur.,  N.  S.  25 ; 
11  L.  T.  654;  13  W.  R.366. 

The  object  of  the  Joint  Stock  Companies  Act, 
1856,  s.  19,  was  that  the  company  itself  should 
not  be  bound  by  any  trust,  and  that  no  notice 
should  have  any  effect  as  against  the  company  ; 
but  there  is  nothing  in  the  act  which  precludes 
an  equitable  mortgage  of  shares  in  a  company, 
or  renders  an  equitable  mortgagee  incapable  of 
perfecting  his  title  as  against  the  mortgagor  and 
his  assignees  in  bankruptcy,  by  giving  notice  of 
the  mortgage  to  the  company.  Stewart, Ex jttirte, 
SMley,  In  re,  4  De  G.,  J.  &  S.  543. 

The  managing  director,  who  was  also  the  sole 
secretary  of  a  company  registered  under  the 
above  act,  joined  with  all  his  co-directors  in 
making  an  equitable  mortgage  of  their  shares  to 
a  bank,  as  a  security  for  an  advance  to  the 
company.  The  bank  gave  no  notice  to  the  com- 
pany. On  the  bankruptcy  of  the  managing  di- 
rector : — Held,  that  his  shares  were  not  in  his 
order  and  disposition  with  the  consent  of  the 
bank  as  the  true  offvner  thereof,  but  that  the 
bank  was  entitled  to  them  as  mortgagee.    lb. 


By  Secretary.] — A  holder  of  shares  in  a 


railway  company,  which  was  subject  to  the  Com- 
panies Clauses  Act,  8  &  9  Vict.  c.  16,  was  one  of 
the  secretaries  of  the  company,  and  a  solicitor. 
He  borrowed  money  of  a  client  on  a  deposit  of 
the  certificates  of  the  shares,  but  no  further  notice 
of  the  deposit  was  given  to  the  company  on  the 
solicitor  becoming  bankrupt ; — Held,  that  the 
shares  were  in  his  order  and  disposition,  with  the 
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(consent  of  the  client.     Boultati,  Ex  parte,  1  De 
G.  &  J.  163  ;  26  L.  J.,  Bk.  45  ;  3  Jur.,  N.  S.  425. 


By  Director  to  Company.] — The  directors 


of  ft  company  assigned  their  salaries  and  shares  to 
the  company  to  secure  debts  due  from  them  on  their 
private  accounts,  and  empowered  the  company 
to  direct  the  treasurer  to  retain  their  salaries  and 
dividends,  and  to  sell  their  shares  for  payment  of 
their  debts.  One  of  the  directors  became  bank- 
rupt, but  the  power  given  to  the  company  had 
not  been  exercised,  and  his  shai-cs  still  remained 
in  his  name  : — Held,  that  they  imssed  to  his  as- 
signees as  being  in  his  order  and  disposition,  but 
that  the  company  had  a  right  to  set  off  against 
the  bankrupt's  debts  the  dividends  and  salary  due 
to  him  at  his  bankruptcy.  KeUon  v.  London  As- 
turance  Company^  2  Sim.  &  Stu.  292. 

Bharot  in  Vame  of  Another.] — R.,  having  taken 
shares  in  a  mining  company,  it  became  necessary, 
in  order  to  complete  his  title,  that  he  should  sign 
a  deed  of  association  in  London  by  a  certain  day. 
Finding  this  inconvenient,  he  desired  his  son  to 
sign  in  his  stead,  and  to  let  the  shares  stand  in 
his  (the  son's  name).  The  son  executed  the  deed 
and  received  a  voucher,  certifying  him  to  be  the 
proprietor  of  seventy  shares,  not  transferable 
without  consent  of  the  directors.  The  son  after- 
wards sold  the  shares,  and  paid  the  proceeds  to 
R.,  who  had  become  bankrupt.  His  assignees 
having  brought  trover  against  him  and  his  son 
for  the  voucher  and  shares: — Held,  that  there 
was  no  legal  title  on  which  the  assignees  could 
maintain  an  action.  Bawion  v  Rishworth,  1  B. 
k  Ad.  674. 

Shares  and  Certifioates  of  Shares.] — Shares  in 
a  company  are  not  things  in  action  within  the 
Bankrupty  Act,  1869,  s.  15,  sub-s.  5.  Union  Bank 
of  Manchester  J  Exparte^  Jackson,  In  re,  12  L.  R., 
Eq.354  ;  40  L.  J.,Bk.57  ;  24  L.T.  951  ;  19  W.  Ri 
872. 

A  trader  deposited  with  a  bank  the  certificates 
of  five  shares  in  a  gas  company  to  secure  the 
balance  of  his  account  current.  The  bank  gave 
no  notice  to  the  company  of  the  deposit  thus 
made.  The  trader  became  bankrupt,  and  the 
registrar,  acting  for  the  county  court  j  udge,  or- 
dered the  bank  to  deliver  up  the  shares  to  the 
trustee  : — Held,  that  the  t)ank  was  the  true 
owner  of  the  shares  to  the  extent  of  the  mort- 
gage, and  that  the  order  had  been  properly  made. 
Ih. 

Chairman  holding  Shares  on  behalf  of  Company.  1 
— The  chairman  of  a  company,  with  the  assent  or 
the  company,  held  in  his  name  shares  in  another 
company,  which  had  been  purchased  with  tne 
money  of  the  first-named  company.  The  chair- 
man became  bankrupt  : — Held,  that,  though 
the  purchase  by  one  com  pai^  of  shares  in  another 
company  was  illegal,  the  shares  were  not  within 
the  order  and  disposition  of  the  bankrupt  so  as 
to  pass  to  his  assignees,  and  that  he  must  transfer 
them  as  the  company  should  direct.  Great 
Eastern  BmUoay  dynipany  v  Turner,  8  L.  R., 
Ch.  149 ;  42  L.  J.,  Ch.  83  ;  27  L.  T.  697 ;  21 W.  R. 
163.  Reversing  S.  C,  41  L  J  Ch.  634  ;  26  L.  T. 
819  ;  20  W.  R.  736. 

Sub-Mortgage.]— A  trader,  before  his  bank- 
ruptcy, agreed  to  give,  as  security  for  a  debt 
which  he  owed,  his  interest  in  some  shares  in  a 


company  which  were  already  subject  to  a  prior 
mortgage.  At  the  commencement  of  the  bank- 
ruptcy the  shares  were  registered  in  the  name 
of  the  first  mortgagee.  It  was  not  satisfactorily 
proved  that  notice  of  the  second  mortgage  had 
been  given  to  the  first  mortgagee  : — Held,  that 
the  bankrupt's  interest  in  the  shares  at  the  time 
of  the  bankruptcy  was  a  choee  in  action,  and 
was  therefore  not,  under  the  Bankruptcy  Act, 
1869,  s.  15,  in  the  order  or  dispositicm  of  the 
bankrupt,  and  consequently  that,  subject  to  the 
first  mortgage,  the  second  mortgagee  was  en- 
titled to  the  shares  to  secure  his  debt.  Barry ^ 
Ex  parte.  Fox,  In  re,  17  L.  R..  Eq.  113;  43  L. 
J.,  Bk.  18  ;  29  L.  T.  620 ;  22  W.  R.  205. 

Lien  by  Company.] — By  a  clause  in  the  deed 
of  settlement  of  a  banking  company,  it  was 
stipulated  that  the  company  should  have  a  lien 
on  the  shares  of  such  proprietors  as  were  cus- 
tomers, and  indebted  to  the  bank,  and  that  no 
share  should  be  transferred  without  the  consent 
of  the  directors  ;  and  an  abstract  of  these  pro- 
visions was  indorsed  on  the  certificate  of  the 
I  share  held  by  each  proprietor.  The  bankrupt, 
at  the  time  of  his  bankruptcy,  was  the  owner  of 
thirty  of  these  shares,  and  had  in  his  possession 
the  certificate  of  ownership  thus  indorsed,  being 
then  lai'gcly  indebted  to  the  bank  for  advances : 
— Held,  that  these  shares  did  not  pass  to  his 
assignees  under  the  clause  of  reputed  ownersJiip. 
so  as  to  defeat  the  lien  of  the  bank,  which  had 
been  provided  for  in  the  deed.  Plant,  Ex  parte, 
4  Deac.  &  Chit.  160. 

iii.  Bebts, 

Sums  retained  by  bankers  against  accept- 
ances, and  for  which  they  have  given  marginal 
notes,  are  not  debts  due  to  the  bankrupt  in  the 
course  of  his  business  within  the  order  and  dis- 
position clause.  Bankruptcy  Act,  1869.  a.  15, 
sub-s.  5.  Kemp,  Ex  parte,  Fastnedge,  In  re, 
9  L.  R.,  Ch.  383  ;  43  L.  J.,  Bk.  60 ;  30  L.  T.  109  ; 
22  W.  R.  462. 

The  expression  "  debts  due ''  in  that  clause  is 
not  to  be  confined  to  debts  presently  payable, 
but,  on  the  other  hand,  will  not  include  debts 
which  were  only  contingent  at  the  commence- 
ment of  the  bankruptcy.    Ih. 

The  words  "  debts  due  to  the  bankrupt  in  the 
course  of  his  trade  "in  s.  15,  sub-s.  5,  of  the 
Bankruptcy  Act,  1869,  do  not  extend  to  all 
debts  due  to  the  bankrupt  during  the  period  of 
his  trading,  but  include  only  debts  connected 
«ith  the  trade.  Pryce,  In  re,  Renshnrg,  Ex 
parte,  4  Ch.  D.  685  ;  36  L.  T.  117  ;  25  W.  R. 
432. 

■ 

'iv.  Things  in  Action, 

Assignment  of— Kotioe.]— ^V'here  a  debt  is 
assign^,  unless  notice  is  given  to  the  debtor,  the 
assignor  must  be  considered  as  continuing  to 
have  the  order  and  disposition  of  the  debt  until 
notice  to  the  debtor  of  the  assignment.  Bean 
V.  James,  1  N.  &  M.  392  ;  1  A.  &  £.  809 ; 
S.  P,,  Buck  V.  Lee,  3  N.  &  M.  580 ;  1  A.  &  E. 
804. 

So,  where  one  of  two  co-debtees  releases  his 
interest  to  his  companion.    Ih. 

Bond  Debt.] — ^A  bond  debt  was  aasigned 

by  the  obligee,  and  the  bond  delivered  to  tiie 
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assignee,  but  notice  of  the  assignment  was  not 
given  to  the  obligor  previously  to  the  bankruptcy 
of  the  obligee  : — Held,  that  the  debt  remamed 
in  his  order  and  disposition,  ^fanro^  Ex  parte, 
Buck,  300. 


Obligee  Trustee  interested  in  Bond.] — 


Where  an  obligee  of  a  bond  is  a  trustee  for 
others,  has  himself  an  interest  in  the  bond,  and 
deposits  it  as  security,  notice  must  be  given  to 
the  obligor  to  prevent  the  reputed  ownership 
of  the  obligee.  Turk,  Ex  parte,  3  Mont,  k 
Ayr.  1. 

Votiee  —  To  whom.] — Where  a  trader 


assigns  a  debt,  the  only  person  to  whom  notice 
of  the  assignment  need  be  given,  in  order  to 
vest  a  good  equitable  title  in  the  assigned,  is  the 
party  from  whom  the  trader  was  to  have  re- 
<:eived  payment  of  the  money  ;  in  other  words, 
the  party  holding  the  property  at  the  order  and 
disposition  of  the  trader.  Gardner  v.  Lachlanj 
4  Mylne  &  C.  129  ;  8  Sm.  115  ;  2  Jur.  1056. 


GiTon  Orally.] — ^A.  made  advances  to  B., 


a  trader,  and  afterwards  took  from  him,  as  a 
secarity,  an  assignment  of  an  equitable  life  inte- 
rest in  stock  and  other  property,  standing  in  the 
name  of  and  vested  in  three  trustees  under  a 
marriage  settlement.  There  being  rumours  about 
the  solvency  of  B.,  A.,  in  the  course  of  conversa- 
tion, subsequently  to  the  assignment,  and  not 
with  a  view  of  giving  validity  to  his  security, 
mentioned  to  one  of  the  trustees,  who  was  not 
the  acting  trustee,  that  he  was  secured  by  the 
assignment : — Held,  that  this  communication 
was  a  sufficient  notice  to  prevent  the  interest  of 
B.  passing  to  his  assignees  on  his  bankruptcy,  as 
property  in  his  order  and  disposition.  Smith  v. 
Smith,  2  e.  &  M.  231  ;  4  Tyr.  62. 

Kotiee  not  required.] — A  firm  of  two 

solicitors  had  a  mortgage  of  600/.  upon  a  share 
of  an  estate  in  Kent.  The  estate  w^as  sold,  and 
in  order  to  indemnify  the  purchasers  from 
certain  claims  on  it,  the  purchase-money  was 
invested  in  consols  in  the  name  of  one  of  the 
solicitors  and  another  party,  upon  trust  for  in- 
demnity, and  subject  thereto  to  secure  the  debt 
due  to  the  firm.  After  this,  the  firm  having 
money  of  a  client  in  their  hands,  wrote  to  her  a 
letter,  offering  to  give  her  a  charge  for  the 
amount  on  a  mort^ige  for  600Z.  on  a  share  of 
the  estate  in  Kent.  Upon  the  bankruptcy  of 
the  firm  :— Held,  that  the  letter  created  a  valid 
charge  upon  the  interest  of  the  firm  in  the 
consols ;  and  that,  as  one  of  the  firm  was  a 
trustee  of  the  stock,  there  was  sufficient  notice 
of  the  transaction  to  prevent  the  charge  being 
defeated,  on  the  ground  that  the  stock  was  in 
the  order  and  disposition  or  reputed  ownership 
of  the  bankrupts.  Rogers,  Ex  parte,  25  L.  J., 
Bk.  41  ;  2  Jur.,  N.  S,  48a-L.  J. 


Bills  of  lading  —  Deposit — Kotiee.]  — 

•  _  _  X  i  "Al  >I  4        1  •  «J  J 


A.,  having  a  contract  with  the  Admiralty  to 
deliver  coals  at  certain  foreign  ports  at  stipulated 
prices,  shipped  coals  in  performance  of  the  con- 
tract ;  and,  in  pursuance  of  the  terms  of  the 
contract,  deposited  three  parts  of  the  bills  of 
lading  with  the  Admiralty,  retaining  a  fourth 
part  himself,  which  he  deposited,  together  with 
the  policies  on  the  ships,  with  B.,  to  secure  an 
advance.    The  deposit  was  accompanied  by  a 


letter,  stating  that  it  was  made  to  secure  the 
amount  of  the  advance,  and  undertaking,  in 
case  of  default  in  repayment  at  maturity  or  on 
demand,  to  enable  B.  to  receive  the  value  of  the 
cargoes,  B.,  having  given  no  notice  to  the 
Admiralty  until  after  he,  B.,  was  aware  of  an 
act  of  bankruptcy  by  A.,  on  which  an  adjudica- 
tion was  afterwards  founded : — Held,  that  the 
moneys  which  became  due  from  the  Admiralty 
passed  to  the  assignees  under  the  order  and  dis- 
position clause  of  the  12  &  13  Vict.  c.  106,  s.  125. 
yorth  V.  Chtmey,  1  Johns.  &  H.  509 ;  6  L.  T. 
18 ;  9  W.  R.  678. 


Ooods  substituted  for  those  Pledged.] — 


A  merchant  pledged  for  value  the  bills  of  lading 
of  an  expected  cargo,  his  property,  in  the  profite 
of  which  his  agents  abroad  were  interested  in  a 
certain  proportion.  His  agents,  without  the 
knowledge  of  the  owner  or  the  pawnees,  dis- 
posed of  part  of  the  cargo  abroad,  after  which 
the  owner  became  bankrupt :  he  induced  the 
agents  to  replace  the  goods  disposed  of  by 
others,  of  which  the  agenta  gave  him  bills  of 
lading,  and  he  sent  them  to  the  pawnees,  to 
make  good  their  security  : — Held,  that  the  sub- 
stituted goods  passed  to  the  assignees.  Meyer 
V.  Sharpe,  6  Taunt.  74  ;  2  Rose,  124. 

Assignment  of  Contraot  for  Supply  of  Goods — 
Bankmptoy  of  Assignor — Ho  Hotioe.] — R.  con- 
tracted to  supply  meat  to  a  lunatic  asylum  ; 
but,  being  unable  to  carry  out  the  contract, 
assigned  it  to  H.,  who  delivered  his  own  meat, 
but  in  R.'s  name,  the  governing  body  of  the 
asylum  having  no  notice  of  the  assignment,  and 
not  being  aware  that  the  contract  was  not  being 
performed  by  R.  The  contract  having  been  put 
an  end  to  by  notice  from  the  committee  of 
visitors  of  the  asylum,  and  R.  having  become 
bankrupt,  the  assignee  under  tnc  bankruptcy 
claimed  the  sum  then  due  for  meat  supplied  as 
being  goods  and  chattels  in  the  possession,  order, 
or  disposition  of  R.  at  the  time  of  his  bank- 
ruptcy, as  reputed  owner,  with  the  consent  and 
permission  of  H.,  the  true  owner  : — Held,  by 
Bovill,  C.  J.,  Byles  and  Keating,  JJ.,  that  the 
debt  was  within  the  order  and  disix)sition  clause, 
and  passed  to  the  assignee ;  but  that  the  latter 
could  not  avail  himself  of  his  right  thereto  with- 
out an  order  from  the  Court  of  Bankruptcy  to 
sell, — a  permission  to  sue  for  the  debt  not  being 
sufficient  for  that  purpose.  Cooke  v.  IlemmiJig, 
3  L.  R.,  C.  P.  334  ;  37  L.  J.,  C.  P.  179  ;  18  L.  T. 
772  ;  16  W.  R.  903. 

Held,  hf  Willes,  J.,  that,  the  meat  never 
having  been  in  R.'s  possession,  the  debt  which 
resulted  from  the  supply  to  the  asylum  (though 
apparently  by  R.)  was  not  a  debt  in  his  posses- 
sion, order,  or  disposition  at  the  time  of  his 
bankruptcy,  with  the  consent  of  the  true  owner. 

n. 

Where  Assignee  has  taken  every  possible  Step 
to  obtain  Debt.] — H.,  residing  in  Australia,  was 
indebted  .to  A.  in  llll.  3*.  Ad.  On  the  8th 
January,  1844,  A.  bon&  fide  and  for  a  valuable 
consideration  assigned  the  debt  to  W.,  and  on 
the  22nd  January  joined  W.  in  a  letter  notifying 
to  H.  the  assignment,  and  requiring  him  to  pay 
the  debt  to  W.  This  letter  was  posted  on  Ist 
February,  1844,  in  the  ordinary  way  in  which 
letters  to  New  South  Wales  were  posted,  and 
could  not  have  reached  Australia  before  the  10th 
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of  Febroary,  on  'which  day  a  fiat  in  bankraptcy 
issued  against  A.  On  the  29th  of  January, 
1844,  H.  remitted  by  letter  60/.,  which  was  re- 
ceiTed  after  the  fiat,  and  delivered  over  to  W. 
The  assignees  of  A.  having  sued  W.  for  the 
amount : — Held,  that  W.  hiaving  taken  every 
possible  step  to  obtain  possession  of  the  debt,  it 
could  not  be  said  to  remain  in  the  order  and 
disposition  of  the  bankrupt,  with  the  consent  of 
the  true  owner,  within  6  Geo.  4,  c.  16,  s.  72. 
Belrk^  V.  Bellamy,  2  Ex.  303;  17  L.  J.,  Ex. 
219  ;  see  Brewnter,  Ex  parte,  22  L.  J.,  Bk.  62. 

AMignment  of  PlmintiiTi  Intereit  in  ponding 
Aetion.] — A  debtor  as  plaintiff  in  an  action  then 
pending,  by  letter  authorized  his  solicitor  to  pay 
over  to  the  solicitor  of  the  creditor  whatever 
damages  he  might  recover  in  the  action,  less  his 
solicitor's  costs,  and  also  undertook  to  prosecute 
the  action  ;  thereupon  the  debtor's  solicitor  wrote 
to  the  creditor's  solicitor,  communicating  the 
contents  of  that  letter,  and  undertaking  to  hold 
over  for  the  benefit  of  the  creditor  any  sum  to  be 
recovered  in  the  action,  and  notice  of  this  under- 
taking was  also  given  to  the  solicitor  of  the  de- 
fendant in  the  action,  who  communicated  the 
same  to  his  clients  : — Held,  that  there  was  a  yalid 
agreement  to  assign  which  prevented  the  amount 
recovered  in  the  action  from  being  in  the  order 
and  disposition  of  the  bankrupt.  Knowlet,  In  re, 
1  Ir.  L.  R.,  Ch.  251. 

Aisignmont  of  Costi— Bankruptcy  of  Aiiignor 
boforo  Ordor  for  Paymont.]— B.,  a  solicitor,  en- 
titled to  costs  in  a  suit,  assigned  the  same  to  R., 
who  gave  notice  to  the  plaintiff  and  the  various 
solicitors  in  the  suit  of  this  assignment.  B. 
became  insolvent,  and  a  few  months  afterwards, 
an  order  being  made  for  the  payment  of  his 
costs,  the  official  assignee  claimed  them,  on  the 
ground  that  they  were  within  B.'s  order  and  dis- 
position at  the  time  of  his  insolvency : — Held, 
that  the  costs  were  not  within  his  order  and  dis- 
position at  the  date  of  the  vesting  order,  inasmuch 
as  the  order  for  taxation  and  payment  was  not 
made  until  after  that  time.  Lord  v.  Colvin.  2 
Drew  &  Sm.  82  ;  6  L.  T.  211  ;  10  W.  R.  420. 

Bankruptcy  of  Aisiguor  before  Fund  for 

Payment  of  Costs  created.]— A  solicitor  who  had 
a  claim  for  costs  in  an  administration  suit,  bor- 
rowed money,  and  made  an  equitable  assignment 
of  his  costs.  At  this  time  no  order  for  payment 
of  these  costs  had  been  made,  and  the  solicitor's 
remedy  was  merely  personal  against  his  clients. 
He  served  notices  on  his  clients,  an(^on  the  de- 
fendant who  represented  the  estate  under  the 
administration.  Afterwards,  the  court  made  an 
order  tliat  a  fund  should  be  brought  into  court, 
and  that,  after  paying  certain  charges,  the  same 
should  be  applied  in  payment  of  the  solicitor's 
costs.  The  money  was  paid  in,  but  was  not 
sufficient  to  pay  any  part  of  the  costs.  The 
solicitor  then  became  bankrupt,  and  after  the 
bankruptcy  money  was  paid  into  court,  but  the 
lender  of  the  money  did  not  obtain  any  stop 
order.  Romilly,  M.  R.,  held  that  the  costs  passed 
to  the  assignees  of  the  bankrupt  (jee  23  Beav. 
391  ;  26  L.  J.,  Ch.  288 ;  3  Jur.,  N.  S.  403),  but 
upon  appeal,  the  court  decided  that  there  was  no 
negligence  on  the  part  of  the  lender  of  the  money, 
for  that  the  notices  served  before  the  money  was 
paid  into  court  prevented  the  costs  from  being  in 
the  oixlcr  and  ais{)osition  of  the  bankrupt  with 


the  consent  of  the  tme  owners,  and  that  there* 
fore  they  did  not  pass  to  his  assignees,  bat 
belonged  to  the  lender  of  the  money.  Z^y  v. 
Day,  1  De  G.  &  J.  144  ;  26  L.  J.,  Ch.  585  ;  3  Jur., 
N.  S.  782. 

Votice  of  Assignment  of  Chose  in  Aetion— Stop 
Order — ^Priority.] — ^A  legatee  of  a  reversionary 
interest  under  a  will,  which  had  been  paid  into 
court  in  an  administration  suit,  presented  a 
petition  for  liquidation  in  March,  1873,  and  a 
tiustoe  was  appointed.  In  July  he  assigned  his 
interest  in  the  legacy  to  J.,  who  obtain^  a  stop 
order  on  the  fund  in  court.  In  November,  1876, 
he  assigned  his  interest  to  E.,  without  notice  of 
the  liquidation,  who  also  obtained  a  stop  order  on 
the  fund.  Afterwards  the  trustee  in  liquidation 
obtained  a  stop  order.  The  plaintiffs  purchased 
the  interest  of  the  trustee  in  liquidation  and  of 
J.,  and  contracted  to  sell  the  legacy  to  the  de- 
fendant. The  defendant  required  E.*s  mortgage 
to  be  abstracted  as  an  incumbrance  on  the  estate : 
— Held,  by  Jessel,  M.  R.,  that  E.  having  obtained 
a  stop  order  before  the  trustee  in  liquidation,  his 
interest  was  prior  to  that  of  the  trustee's,  and 
was  an  incumbrance  on  the  estate : — Held,  bj 
the  Court  of  Appeal,  that  the  question  of  the 
priority  of  E.'s  incumbrance  w^as  too  doubtful  to 
justify  the  vendor  in  omitting  it  from  the  ab- 
stract ;  and  the  decision  of  the  Master  of  the 
Rolls  was  accordingly  affijmed.  Palmer  v.  Loehe^ 
18  Ch.  D.  381  ;  61  L.  J.,  Ch.  124  ;  45  L.  T.  229 ; 
30  W.  R.  419— C.  A. 

BoTorsionary  Interests.] — Leaseholds  were  be- 
queathed to  trustees  in  trust  to  sell,  and  out  of 
the  proceeds  to  invest  3,000/.  in  government 
stock,  and  pay  the  dividends  to  F.,  the  wife  of 
E.,  for  life,  to  her  separate  use  without  power  of 
anticipation,  and,  subject  thereto,  to  pay  the 
principal  to  the  children  of  F.  and  E.  in  such 
shares  as  she  should  appoint,  with  gifts  over  in 
default  of  appointment  to  the  children  of  F.  and 
E.  living  at  the  testator^s  death  ,*  powers  were 
given  to  the  trustees  to  sell  the  stock  and  invest 
the  proceeds  on  private  security  or  in  the  pur- 
chase of  land,  to  be  held  upon  the  same  trusts  as 
were  declared  of  the  government  stock.  At  the 
testator's  death  there  were  three  children  of  F. 
and  E.  The  trustees  sold,  and  left  the  3,000/. 
outstanding  on  a  mortgage  of  the  property  (which 
was  then  held  for  a  term  of  sixty-two  years), 
executed  by  the  purchaser  to  them.  F.,  by  deed, 
appointed  the  3,000/.  in  different  shares  to  her 
three  children,  subject  to  her  life  estate.  The 
appointees,  during  F.'s  life,  assigned  to  D.  the 
sums  appointed  to  them,  together  with  their  re- 
spective estates  and  interest  therein,  to  secure 
moneys  advanced  to  their  father.  D.  gave  notice 
of  the  assignment  to  the  trustees.  Two  of  the 
appointees  became  bankrupt  in  F.'s  lifetime  ;  F. 
died,  having  had  no  other  children.  D.  then  filed 
a  bill  to  raise  the  amount  due  to  him  : — ^Held, 
first,  that  the  interests  of  F.'s  children  were  not 
interests  in  lands,  but  were  choses  in  action. 
Daniel  v.  Freeman,  11  Ir.  R.,  Eq.  233. 

Held,  secondly,  that  the  shares  of  the  bank- 
rupts were  in  their  order  and  disposition  with 
the  consent  of  D.  at  the  time  of  the  bankraptcy, 
and  passed  to  their  assignees  in  bankruptcy.  /^> 

Where  notice  to  trustees  of  an  assignment  of 
a  chose  in  action  is  essential  to  complete  title  as 
between  particular  assignees,  notice,  as  a  general 
nilc,  is  equally  essential  to  complete   title  as 
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against  the  assignees  in  bankruptcy  of  an  as- 
signor,   lb. 

Trustees  were  directed  to  raise  out  of  real 
estate,  by  sale,  mortgage,  or  otherwise,  2,000/., 
for  portions  to  be  paid  to  younger  children. 
Before  the  portions  were  raised  or  payable,  one 
of  the  younger  children  created  an  incumbrance 
on  his  share,  of  which  notice  was  not  given  to 
the  trustees  until  after  his  bankruptcy  : — Held, 
that  the  interest  of  the  bankrupt  was  not  of  the 
nature  of  realty  so  as  to  exempt  it  from  the  doc- 
trine of  notice,  and  that  the  share  passed  to  the 
assignees  in  bankruptcy,  as  in  the  order  and  dis- 
position of  the  bankrupt.  HvgheSy  In  r<»,  2 
H.  &  M.  89  ;  33  L.  J.,  Ch.  726  ;  10  L.  T.  813  ;  12 
W.  R.  1025. 

The  assignee  of  a  share  in  a  reversionary  fund 
standing  to  the  account  of  B.  and  her  children, 
obtained  a  stop  order  and  afterwards  assigned 
the  share  by  way  of  mortgage  to  A.,  and  beoime 
bankrupt  before  the  fund  l^came  distributable. 
A.  presented  a  petition  for  payment  to  him,  but 
obtained  no  stop  order  ;  the  assignees  of  the 
bankrupt  claimed  the  share,  as  being  within  his 
order  and  disposition,  with  the  consent  of  the 
true  owner : — ^Held,  that  the  assignees  were  en- 
titled to  the  fund,  discharged  of  the  mortgage. 
BaHlett  v.  Bartlett,  1  De  G.  &  J.  127  ;  26  L.  J., 
CK  577  ;  3  Jur.,  N.  S.  706. 

A  bankrupt's  reversionary  interest  in  a  legacy 
is  not  exempted  from  the  rule  as  to  order  and 
disposition,  by  the  mere  circumstance  of  such  in- 
terest being  reversionary  at  the  time  of  the  act 
of  bankruptcy.  Batobone,  In  re,  3  Eay  &  J.  476 ; 
26  L.  J.,  Ch.  588  ;  3  Jur.,  N.  S.  837. 

But  to  bring  such  an  interest  within  the  opera- 
tion of  the  rule,  it  must  be  in  the  order  and 
disposition  of  the  bankrupt  with  the  consent  of 
the  true  owner ;  and  where  the  true  owner  has  no 
knowledge,  nor  any  means  of  knowing,  of  the 
bankrupt's  interest,  consent  on  his  part  cannot 
be  predicated.    lb. 

Where  a  reversionary  interest  in  a  fund  in 
court  had  been  mortgaged,  but  the  mortgagee 
obtained  no  stop-order,  and  the  mortgagee  be- 
came insolvent  before  the  interest  became  redu- 
cible into  possession : — Held,  that  the  reversionary 
interest  was  not  in  the  order  and  disposition  of 
the  insolvent  so  as  to  vest  in  his  assignee. 
Grainge,  In  re,  12  L.  T.  664  ;  13  W.  R.  833. 

Notice  of  an  assignment  of  a  reversionary  in- 
terest given  to  the  solicitor'  of  the  trustees  is 
notice  to  the  trustees,  so  as  to  take  it  out  of  the 
order  and  disposition  of  the  assignor  on  his  insol- 
Tency.  Richards  v.  QledstcmeSy  2  Giff.  298 ;  8 
Jur.,  N.  S.  455 ;  5  L.  T.  416.  AflSrmed,  5  L.  T. 
568. 

A  person  entitled  to  a  reversionary  share  of  a 
troBt  fund  became  bankrupt  in  1866.  The  trus- 
tees of  the  fund  had  no  notice  of  the  bankruptcy 
till  1878.  In  1871  the  bankrupt  assigned  his 
reversionary  share  for  value  to  a  purchaser  who 
had  no  notice  of  the  bankruptcy  and  who  gave 
immediate  notice  of  the  assignment  to  the  trus- 
tees of  the  fund.  The  reversion  fell  into  posses- 
sion in  1878:— Held,  by  the  CJourt  of  Appeal, 
that  under  tiie  terms  of  the  Bankruptcy  Act, 
1849,  8.  141,  the  title  of  the  assignee  in  bank- 
Tapt<7mnstprevail  against  that  of  the  particular 
assignee.  BrighVs  Settlement,  In  re,  13  Ch.  D. 
413 ;  42  L.  T.  308 ;  28  W.  R.  561— C.  A. 

Under  88  ft  88  Tlot.  e.  71.] — ^A.,  for  good  con- 
sideration, gave  B.  a  written  undertaking  to  pay 


over  to  him  all  dividends  that  he  should  receive 
on  his  proof  against  a  bankrupt's  estate.  A.  be- 
came bankrupt,  and  B.  then  gave  notice  of  his 
claim  to  the  trustees  in  the  first  bankruptcy : — 
Held,  that  there  was  a  good  equitable  assignment 
of  the  dividends,  and  that  B.  was  entitled  as 
against  A.'s  trustee  in  bankruptcy.  Irving,  In 
re,  Brett,  Ex  parte,  7  Ch.  D.  419 ;  47  L.  J.,  Bk, 
38 ;  37  L.  T.  607 ;  26  W.  R.  376. 

Warrants  of  Attorney.]— C.  gave  a  warrant  of 
attorney  to  A.  to  secure  payment  of  a  debt  due 
from  C.  to  A.  D.,  who  was  the  solicitor  of  C, 
as  agent  of  A.  deposited  this  warrant  of  attorney 
with  B.,  to  secure  a  debt  due  from  A.  to  B.  No  • 
express  notice  of  this  deposit  was  given  to  C. 
A.  afterwards  became  bankrupt: — Held,  first, 
that  the  circumstance  of  D.  being  the  solicitor  of 
C.  did  not  amount  to  notice  to  C.  of  the  deposit ; 
and,  secondly,  that  the  warrant  of  attorney  was 
in  the  order  and  disposition  of  A.  at  the  time  of 
his  bankruptcy.  Price,  Ex  parte,  3  Mont.,  D.  k.  D. 
586  ;  13  L.  J.,  Bk.  16. 

Proof  of  Kotioe.1 — ^A  grantee  of  an  annuity  on 
the  bankruptcy  of  the  grantor  stating  that  he 
had  no  doubt  that  his  partner  in  business,  who 
managed  the  transaction,  had  given  the  executors 
of  the  estate  charj^  notice  of  the  annuity,  is  not 
sufficient  to  take  the  share  of  the  grantor  out  of 
his  order  and  disposition.  Foster  v.  Bonner,  8 
L.  T.  530 ;  11  W.  R,  742. 

Mortgages.] — A  person  to  whom  estates  are 
mortgaged  to  secure  the  balance  due  from  time 
to  time  on  an  account  current,  mortgages  his  se- 
curity and  becomes  bankrupt.  In  such  a  case,  it 
is  not  necessary  to  give  notice  of  the  sub-mort- 
gage to  the  original  mortgagor,  to  take  the 
mortgage  debt  out  of  the  oi^er  and  disposition 
of  the  original  mortgagee.  Wright,  In  re,  1 
Mont.,  D.  &  D.  550. 

London  sub-mortgagees  of  shipments  at  Ceylon 
and  Hong  Eong  sent  thither,  directed  to  the 
parties  in  possession,  notices  of  their  security  by 
the  next  direct  mail,  there  being  another  and 
earlier  mail  by  a  different  route,  by  which  the 
notices  might  possibly  have  sooner  reached  their 
destination.  Before,  however,  this  could  have 
taken  place  by  either  mode  of  transmission,  the 
sub-mortgagors  became  bankrupt: — Held,  that 
the  notice  was  sufficient  to  take  the  goods  out  of 
their  reputed  ownership.  KeUall,  Ex  parte,  De 
Gex,  352. 

A  bond  executed  to  secure  the  payment  of  bills 
of  exchange  was  mortgaged,  together  with  the 
bills  which  were  indorsed.  Afterwards  the  mort- 
gagor deposited  the  bonds  and  bills  by  way  of 
sub-mortgage,  and  became  bankrupt.  No  notice 
of  the  sub-mortgage  having  been  given  to  the 
obligor  : — Held,  that  the  sub-mortgage  was  good 
against  the  assignees.  Bamett,  Ex  parte,  1  De 
Gex,  194. 

V.  Right  to  publish  Newspapers, 

If  the  printer  and  publisher  of  a  newspaper 
assigns  his  interest  therein  to  a  creditor,  as  a 
security,  but  continues  to  print  and  publish  as 
before,  and  no  affidavit  of  the  change  of  interest 
is  delivered  to  the  commissioners  of  stamps,  and 
the  printer  becomes  bankrupt,  the  right  to  the 
paper  wiU  pass  to  his  assignees.  I^mgman  y, 
I  IHpp,  2  N.  R.  67. 


939 


BANKRUPTCY— Property  of  Bankrupt. 


940 


A.,  being  registered  proprietor  of  a  newspaper, 
mortgaged  the  copyright,  and  the  type  and  ma- 
chinery used  in  printing  it,  to  B.  After  the 
mortgage  to  B.,  A.  continued  to  be  the  sole  regis- 
tered proprietor  of  the  newspaper,  and  was  gene- 
rally knoifVTi  and  recogniz^  as  its  proprietor. 
On  the  16th  February,  1857,  the  sheriff  seized  the 
type  and  machinery  under  a  fieri  facias,  upon  a 
judgment  obtained  by  a  creditor.  On  the  18th 
February,  1857,  when  the  sheriff  was  in  possession 
of  the  type  and  machinery,  A.  was  declared  bank- 
rupt : — Held,  first,  that  A.'s  right  to  publish  the 
ne^'Spaper  came  within  the  term  goods  and  chat- 
tels in  the  12  k  13  Vict.  c.  106,  s.  125.  Baldtvin, 
hi  T(\  Foss,  Ejrpaite,  2  De  G.  &  J.  230 ;  27  L.  J., 
Bk.  17;  4  Jur.,N.  8.522. 

Held,  secondly,  that  such  right  was  in  the 
order  and  disposition  of  the  bankrupt  at  the  time 
of  his  bankruptcy,    lb. 

But  held,  thirdly,  that  the  type  and  machineiy 
were  not  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  his  bankruptcy.    Ih, 


Property  of  which  the  Bankrupt  w»b  not 
the  orig-inal  Owner. 

i.  GoihU  to  be  dealt  tcitJi  in  way  of  lianknipVs 

Trade. 

Goods  sent  to  be  Sold.] — If  a  person  sends  his 
dervant  to  sell  his  timber  at  another  man's  wharf, 
such  timber  does  not  pass  to  the  assignees  of  the 
owner  of  the  wharf,  who  becomes  bankrupt,  as 
goods  in  his  order  and  disposition.  Body  v. 
Esdaile,  1  C.  &  P.  62. 


Sold  in  Bankrupt's  Name.] — ^Where  goods 


arc  delivered  to  a  bankrupt  to  sell  in  the  name 
of  another,  his  selling  them  in  his  own  name 
d(X5s  not  place  them  in  his  reputed  ownership. 
CarloWy  or  Carlon,  Ex  parte^  2  Mont.  &  Ayr.  39 ; 
4  Deac.  &  Chit.  120. 


Skins  sent  to  be  Dressed  —  Kizing  with 
Debtor's  Stock.] — A.  was  in  the  habit  of  sending 
skins  to  B.'s  tan-yard  to  be  dressed,  with  an 
account,  as  of  a  sale,  of  each  parcel  of  skins  to 
B. ;  and  B.  rendered  an  account  of  the  dressed 
leather,  as  being  sold  by  him  to  A.  This  mode 
of  dealing  was  only  pmctised  by  B.  with  A.,  nor 
was  B.  in  the  habit  of  dressing  skins  for  any 
other  persons : — Held,  that  a  quantity  of  these 
skins,  w^hich  were  mixed  with  B.'s  general  stock 
at  the  time  of  his  bankruptcy,  passed  to  his 
assignees,  on  the  principle  of  reputed  ownership. 
Batten,  Ex  parte,  3  Deac.  &  Chit.  328. 

Goods  to  be  Bepaired.] — In  order  to  render 
proods  in  the  possession,  order  or  disposition  of  a 
bankrupt,  two  things  are  required — fii-st,  tliey 
mu^t  Ikj  in  his  possession  under  such  circum- 
stances as  to  render  him  reputed  owner  of  the 
goods ;  and  secondly,  they  must  have  been  left 
in  his  possession  through  some  impropriety  or 
laches  of  the  true  owner,  under  circumstances 
calculated  to  enable  the  bankrupt  to  obtain  a 
false  ci'edit  by  inducing  the  world  to  look  on  him 
avS  the  true  owner.  Hamilton  v.  Bell,  10  Ex. 
645 ;  24  L.  J.,  Ex.  45 ;  18  Jur.  1109. 

When  property  is  left  by  the  true  owner  in  a 
shop  where  goocS  are  notoriously  left  by  parties 
for  other  purposes  than  for  sale,  the  proprietor 
of  the  shop  is  not  a  reputed  owner  of  them 
within  the  statute.     lb. 


A.  purchased  some  clocks  of  a  London  trades- 
man who  kept  a  shop,  in  which  were  exposed  for 
sale  clocks  and  watches.  A  portion  of  the  trades- 
man's business  was  to  clean  and  repair  clocks, 
and  such  as  were  sent  to  him  for  that  purpose 
stood  amongst  those  in  the  shop  which  were  for 
sale.  A.  kept  the  clocks  which  he  had  purchased 
with  the  tradesman,  with  directions  that  they 
were  to  be  sent  to  him  when  they  had  been 
cleaned  and  put  in  order.  The  tradesman  some 
time  afterwards  became  bankrupt,  A.'s  clocks 
still  remaining  in  his  shop.  In  an  action  by  him 
against  the  assignees  for  taking  these  clocks  :— 
Held,  that  under  the  circumstances,  there  was 
no  evidence  either  that  the  bankrupt  was  the 
reputed  owner  of  the  goods  or  that  tney  were  in 
his  possession,  order  or  disposition,  and,  conse- 
quently, that  the  goods  did  not  pass  to  the 
assignees.    lb. 

The  question  of  reputed  ownership  is  one 
ptirely  of  fact.    lb. 

Com  to  be  Ground— Killer's  Option  to  Buy.] 
— On  the  bankruptcy  of  a  miller,  C.  claimed  as 
his  own,  and  removed  from  the  null  without  the 
knowledge  of  the  receiver,  109  sacks  of  wheat, 
which  he  had  sent  five  weeks  previously  (as  he 
alleged)  on  approval.  It  was  proved  by  the 
banki-upt  and  his  clerk,  and  from  his  books,  that 
he  was  not  in  the  habit  of  receiving  other  people  s 
com  to  grind  and  return  as  flour,  but  that  be 
used  to  receive  com  from  C.  and  kept  it  until  a 
price  was  fixed  for  it,  when  he  debited  himself 
with  such  price.  C.  deposed  that  the  bankrupt 
might  have  found  a  purchaser  for  it,  or  have 
bought  it  for  himself,  or  that  he,  C,  might  have 
taken  it  back  : — Held,  th^t  the  wheat  w^  in  the 
order  and  disposition  of  the  bankrupt  at  the  time 
of  the  bankruptcy  with  the  consent  of  the  true 
owner,  and  must  be  given  up  to  the  trustee. 
Bell,  In  re,  Clarke,  Ex  parte,  47  L.  J.,  Bk.  33 ; 
37  L.  T.  509. 

Goods  sent  on  Sale  or  Betnm — Kotorions  Trade 
Coitom.] — In  order  that  goods  of  another  person 
in  the  possession  of  a  bankrupt  should  pass  to  his 
trustee  under  the  latter  words  of  sub-s.  5  of  s.  15 
of  the  Bankruptcy  Act,  1869,  as  "goods  of  which 
the  bankrupt  has  taken  upon  himself  the  sale  or 
disposition  as  owner,"  it  is  necessary  that  the 
bankrupt  should  have  been  the  reputed  owner  of 
the  goods.  Wingfield,  Ex  parte,  Florence^  In  re, 
10  Ch.  D.  591  ;  40  L.  T.  15  ;  27  W.  R.  346— C.  A- 

The  effect  of  a  notorious  trade  custom  in  ex- 
cluding the  operation  of  the  reputed  ownership 
clause,  considered.    lb. 

Books  deposited  by  the  owner  with  a  book- 
seller, as  part  of  his  general  stock,  and  sold  by 
him  on  commission,  do  not,  on  his  bankruptcy, 
pass  to  his  assignees,  as  being  in  his  possession, 
order  or  disposition,  as  repute^  owner,  within  6 
Geo.  4,  c.  16,  s.  72.  Whitfsld  v.  Brand,  16  M. 
&  W.  282  ;  16  L.  J.,  Ex.  103. 

Goods  M^Te  sent  from  London  to  Sunderland, 
upon  sale  or  return,  and  a  letter,  inclosing  an 
invoice,  requesting  the  buyer  to  return  soch  of 
them  as  were  not  approved  by  him  in  as  short  a 
time  as  possible.  The  goods  arrived  «t  the  shop 
of  the  buyer  on  the  evening  of  the  13th  NoTem- 
ber,  and  on  the  following  day  he  committed  an 
act  of  banlqaiptcy.  In  an  action  of  trover  by  the 
seller  against  the  assignees  to  recover  these  goods : 
— Held,  that  they  did  not  pase  to  the  assignees 
under  the  21  Jac.  1,  c.  19)  s.  11,  as  the  bankrupt 
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should  hAve  beea  allowed  a  reasonable  tioie  to 
select  such  goods  as  he  was  disposed  to  Tetain. 
Gibsm  V.  Brayy  I  Moore,  519  ;  8  Taunt.  76 ; 
Holt,  556.      . 

Goods  were  sent  to  a  trader  on  a  contract  o£ 
sale  and  return,  within  the  Statute  of  Frauds, 
and  he  having  become  bankrupt  before  the 
delivery  of  them,  they  were  received  and  detained 
by  his  assignees  ;  the  vendor  thereupon  brought 
trover,  to  which  the  assignees  pleaded  that  the 
goods  were  bargained  and  sold  before  the  bank- 
ruptcy : — Held,  that  there  was  no  acceptance  to 
support  a  bargain  and  sale,  and  that  the  property 
in  the  goods  did  not  pass  to  the  assignees.  Sadler 
V.  WAitftwrCt  5  Jur.  315. 

Goods  sent  on  sale  and  return  not  actually 
delivered  at  the  time  of  the  bankruptcy,  are  not 
in  the  reputed  ownership  of  the  bankrupt.  Ash^ 
ton.  In  re,  Fonb.,  N.  R.  258. 

Paotor — ^Equitable  Charge — Factors  Aet] — 
A.,  being  a  factor  and  a  warehouse  keeper,  by 
letter  of  hypothecation  pledged  to  B.  certain 
wools  to  secure  a  sum  of  money.  No  delivery  of 
the  warrants  for  the  wools  was  made,  but  a  pro- 
mise to  deliver  them  on  the  following  morning, 
was  added  at  the  foot  of  a  letter,  ^ter  being 
pressed  daily  to  deliver  the  warrants,  A.  ab- 
sconded. B.  thereupon  obtained  from  A.'8  clerk 
the  keys  of  the  warehouses  and  possession  of  the 
wools.  A.  was  a  few  days  afterwards  adjudi- 
cated bankrupt.  The  wools  belonged  to  third 
parties,  who  had,  however,  bc3n  under  advances 
from  the  bankrupt  and  made  no  claim : — Held, 
that  the  letter  created  a  good  equitable  charge  ; 
that  it  did  not  require  registration  under  the 
Bills  of  Sale  Act ;  that  the  goods  were  not  in«the 
order  and  disposition  of  the  bankrupt ;  that  the 
transaction  was  a  valid  pledge  under  the  Factors 
Act ;  and  that  B.  had  a  good  title  against  the 
trustee  in  bankmptcy.  North  Western  Bank, 
Ex  parte,  Slee,  In  re,  15  L.  R.,  Eq.  69  j  42  L.  J., 
Bk.  6 ;  27  L.  T.  461  ;  21  W.  R.  69. 


Book  Debts  owing  to  Factor  on  Accoimt 


of  Principal.] — If  it  is  a  matter  of  notoriety  that 
a  man  is  acting  in  the  capacity  of  a  factor  to 
another  person,  and  the  factor  becomes  bankrupt, 
the  book  debts  owing  to  the  factor  on  behaU  of 
his  principal  will  not  pass  to  the  trustee  of  his 
estate  ;  nor  will  goods  consigned  by  the  principal 
to  the  factor  for  sale.  Boden,  Ex  jfdHe,  Wiwd, 
In  re,  28  L.  T.  174. 

Ooods  sent  by  Factor  on  Approval.] — 


When  chattels  were  sent  by  their  owner  to  A., 
and  he,  acting  necessarily  as  factor  or  agent  to 
the  owner,  sent  the  chattels  to  B.  on  approval, 
in  exchange  for  other  chattels  previously  bought 
from  A.  and  paid  for  but  returned  as  unsatis- 
factory by  B. ;  upon  A.'s  bankruptcy  the  chattels 
were  held  to  be  in  his  order  and  disposition 
within  8.  15,  sub-s.  5  of  the  BankruptC}**  Act, 
1869,  although  they  were  at  that  time  actually  in 
the  possession  of  B.  upon  the  terms  mentioned 
alx>vc.  Btry,  Ex  parte,  Sillen-ce,  In  re,  7  Ch.  D. 
70;  47  L.  J.,  Bk.  36 ;  37  L.T.  508 ;  26  W.  R.  82. 

Votioe  of  Agency.] — Goods  were  consigned 

hy  manufacturers  under  an  agreement  which,  in 
the  opinion  of  the  court,  made  the  consignees, 
not  purchasers  of  the  goods,  but  agents  of  the 
niaiiofacturers  for  their  sale.  The  agents  de- 
scribed themselves,  u|x>n  a  brass  plate  which  was 


af&xed  at  their  plaee  of  business,  and  also  upoik 
the  invoices  which  they  used,  aa  merchants  and 
manufacturers*  agents.  They  acted  as  agents  in 
the  same  way  for  several  other  manufacturers : — 
Held,  that  the  creditors  of  the  ^ents  had  notice 
of  the  agency  sufficient  to  Exclude  the  operation 
of  tlie  reputed  ownership  clause,  and  the  trustee 
ih  their  liquidation  was  ordered  to  deliver  up  to 
the  manufacturers  goods  of  theirs  which  were  in 
the  possession  of  tlie  agents,  in  specie,  at  the 
commencement  of  their  liquidation,  and  to  pay 
over  to  the  manufacturers  the  proceeds  of  the 
sale  of  their  goods  which  had  been  sold.  Bright, 
Ex  parte,  Smith,  In  re,  10  Ch.  D.  566 ;  48  L.  J., 
Bk.  81 ;  39  L.  T.  649  ;  27  W.  R.  385— C.  A. 

ii.  Ooods  in  Bankrupt's  Hands /or  Specific 

Purposes. 

Bills  of  Exchange]  —  Bills  remitted  to  a 
banker  on  the  general  account,  cannot,  on  his 
bankruptcy,  be  laid  hold  of  by  the  remitter  ; 
if  remitted  for  a  particular  purpose,  they  must 
be  so  applied.  Pease,  Ex  parte,  19  Ves.  49  ;  S, 
C.  nom.  Pearce,  Ex  parte,  1  Rose,  232. 

Bills  lodged  in  a  banker's  hands,  to  be  ap- 
plied for  a  particular  purpose,  but  not  so  ap- 
plied, are  claimable  on  the  banker's  becoming 
bankrupt,  as  they  do  not  pass  to  his  assignees. 
Aiken,  Ex  parte,  2  Madd.  192. 

Whether  bills  in  the  possession  of  a  bank- 
rupt, not  due  at  the  time  of  the  bankruptcy, 
pass  to  the  assignees,  or  remain  the  property  of 
the  remitter,  always  depends  upon  the  question 
of  agency.  So,  where  a  foreign  mercantile  house 
remitted  to  a  London  house  bills,  some  of  which 
were  not  due  when  the  London  house  became 
bankrupt  : — Held,  under  the  circumstances  of 
the  case,  that  the  London  house  acted  as  agents 
to  procure  payment  for  the  foreign  house,  and 
being  fixed  with  the  trust,  that  the  bills  did  not 
pass  to  the  assignees.  Smith,  Ex  parte,  Buck, 
355  ;  2  Rose,  457. 

A.,  a  merchant  abroad,  wrote  to  B.,  his  agent 
in  England,  a  letter,  inclosing  bills,  in  whidb  he 
said,  "  The  above  bills  are  belonging  to  and  on 
account  of  C,  and  I  will  thank  you  to  dispose 
of  the  same  to  him."  Before  the  bills  arrived  B. 
became  bankrupt,  and  the  bills  came  to  the  pos- 
session of  the  assignees  : — Held,  tlmt  the  direc- 
tions in  A.*s  letter  amounted  to  an  appropriation 
of  the  bills,  and  that  C.  was  entitled  to  claim 
them  from  the  assignees.  Cotterell^  Ex  parte, 
3  Deac.  12  ;  3  Mont.  &  Ayr.  376 ;  1  Jur.  826. 

If  A.  and  B.  have  a  general  running  account, 
consisting  of  bills  drawn  by  B.  on  C.  in  favour 
of  A.,  and  of  bills  and  other  securities  deposited 
by  A.  with  B. ;  and,  upon  the  failure  of  B.  and 
C,  A.  is  obliged  to  take  up  the  bills  received  by 
him  from  B.,  whereby  the  balance  of  the  ac- 
counts is  in  favour  of  A.,  still  he  cannot  main- 
tain trover  for  the  bills  deposited  by  him  with 
B.,  unless  they  were  specifically  appropriated  to 
answer  B.'s  drafts  on  C.  in  favour  of  A.,  and  de- 
posited for  that  purpose  expressly.  Bent  v. 
Fuller,  5  T.  R.  494. 

By  the  terms  of  an  agreement  between  F.  & 
Co.  and  their  bankers,  S.  &  CJo„  the  permission 
to  discount  indorsed  bills  of  exchange  was 
limited  to  the  amount  necessary  to  meet  such 
acceptances  of  F.  &  Co.,  as  were  in  the  couifle  of 
immediate  payment  at  the  house  of  S.  ^  Co.  To 
cover  certain  acceptances  becoming  due,  F.  & 
I  Co.  remitted  to  S.  &  Co.  an  indorsed  bill  of  ex- 
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change;  these  acceptances  were  however  dis- 
bonouied  by  8.  &  Co.,  who  soon  afterwards 
stopped  payment ;  S.  k  Co.  then  procured  the 
bill  to  be  accepted,  and  made  an  entry  in  their 
books  of  their  haning  discounted  it.  A  commis- 
sion of  bankruptcy  having  issued  against  S.  & 
Co.  : — Held,  that  S.  k  Co.  had  no  right  to  dis- 
count the  bill  without  executing  the  trust  re- 
posed in  them,  and  their  assignees  were  bound  to 
deliver  up  the  bill  to  F.  &:  Co.  Frere,  Ex  parts, 
I  Mont,  k  Mac.  263. 

Where  a  draft  for  money  was  intrusted  to  a 
broker  to  buy  Exchequer  bills  for  his  principal, 
and  the  broker  received  the  money  and  misap- 

Elied  it  by  purchasing  American  stock  and 
uUion,  intending  to  abscond  with  it  and  go  to 
America,  and  did  accordingly  abscond,  but  was 
taken  beifore  he  quitted  England,  and  thereupon 
surrendered  to  the  principal  the  securities  for 
the  American  stock  and  the  bullion,  who  sold 
the  whole  and  received  the  proceeds  : — Held, 
that  the  principal  was  entitled  to  withhold  the 
proceeds  from  the  assignees  of  the  broker,  who 
became  bankrupt  on  the  day  on  which  he  so  re- 
ceived and  misapplied  the  money.  Taylor  v. 
Plwnmer,  3  M.  &  S.  562  ;  2  Rose,  457. 

BMuritiea  sent  to  Debtor  to  meet  Bills — 
Shares.  V-An  agreement  was  made  between  a 
firm  in  England  and  another  in  America,  that 
the  latter  should  purchase  American  bank  shares, 
and  remit  them  to  the  English  house  for  sale, 
drawing  bills  on  the  English  house  for  the 
amount  of  the  purchase-money,  and  that  the 
proceeds  of  the  sale  of  the  shares  should  be  ap- 
plied by  the  English  house  in  payment  of  the 
bills.  Various  bills  were  drawn  by  the  American 
on  the  English  house,  and  were  negotiated  by 
the  former.  Both  houses  became  bankrupt,  and 
the  certificates  of  the  bank  shares  did  not  arrive 
in  England  until  after  the  bankruptcy  of  the 
English  house,  when  they  got  into  possession  of 
the  assignees  : — Held,  that  the  bill-holders  were 
entitled  to  have  the  proceeds  of  the  shares  ap- 
plied in  payment  of  the  bills,  and  that  the 
shares  were  not  within  the  operation  of  the 
clause  of  reputed  ownership.  Brown,  Ex  parte, 
3  Deac.  91  ;  3  Mont,  k  Ayr.  471  ;  2  Jur.  82. 


Bills.] — S.  k  J.,  of  Buenos  Ayres,  bought 


from  Latham  k  Co.,  of  that  place,  in  May  and 
June,  ten  bills,  drawn  by  them  on  Latham 
Brothers,  of  Liverpool,  the  sellers  giving  an  ex- 
press assurance  that  they  would  make  remit- 
tances to  Liverpool  to  meet  them.  On  the  1st  of 
August,  Latham  k  Co.  despatched  bills  to 
Latham  Brothers,  with  a  letter  specifically  ap- 
propriating them  to  meet  the  first  five  of  the 
purchased  bills.  On  8th  August,  Latham 
Brothers  became  bankrupt.  On  1st  September, 
Latham  k  Co.,  not  knowing  of  the  bankruptcy, 
despatched  other  bills  to  Latham  Brothers 
with  a  letter,  appropriating  them  to  meet  the 
other  five  purchased  bills  : — Held,  that  the  first 
remittance  was  effectually  appropriated  to  meet 
the  first  five  purchased  bills,  whether  the  draw- 
ing and  accepting  houses  were  identical  or  not ; 
and  that  the  assignees  of  Latham  Brothers 
held  it  for  S.  k  J.,  to  the  extent  of  what  was 
due  on  those  bills.  Lambert,  Ex  parte,  1  De  G. 
&  J.  152  ;  26  L.  J.,  Bk.  65  ;  3  Jur.,  K.  S.  801. 

B.  was  in  the  habit  of  drawing  bills  on  H.  k 
Co.,  bankers,  and  of  remitting  bills  to  them  to  an 
amount  fully  sufficient  to  meet  their  acceptances. 


H.  k  Co.  became  bankrupt.  At  that  time  there 
were  in  the  hands  of  holders  for  value  undue 
bills  to  a  large  amount  drawn  by  B.  upon  H.  k 
Co.,  and  accepted  by  them ;  but  H.  k  Co.  had 
misappropriated  the  greater  part  of  the  bills 
remitted  to  meet  them  : — Held,  that  B.  could 
not  claim  to  have  returned  to  him  such  of  the 
remitted  bills  as 'remained  in  the  hands  of  H.  k 
Co.  at  the  time  of  their  bankruptcy,  but  that 
they  must  be  applied  so  far  as  they  would  extend 
in  payment  of  the  bills  accepted  by  H.  k  Co. 
Carrick,  Em  parte,  2  De  G.  &  J.  208. 

Gold  and  BUIb.] — ^A.  and  B.  came  to  an 

agreement,  that  B.  should  purchase  of  A.  aU  the 
light  gold  coin  which  he  could  send  at  a  stated 
price,  and  that  A.  should,  from  time  to  time, 
draw  upon  B.  for  the  money  due  upon  such  sale ; 
and  that  B.  should  also,  from  time  to  time,  accept 
other  bills  drawn  by  A.  for  his  own  convenience, 
for  which  A.  was  to  remit  value  ;  after  they  had 
acted  under  this  contract  for  some  time,  B. 
became  a  bankrupt,  being  under  acceptances  to  a 
large  amount ;  and  A.  (not  knowing  of  the 
bankruptcy)  sent  a  parcel  of  light  gold  and  bills, 
to  enable  B.  to  discharge  the  acceptances,  which 
parcel  was  taken  by  B.'s  assignees  : — Held,  that 
A.,  who  had  since  i>aid  B.'s  acceptances,  might 
recover  back  the  gold  and  bills  sent  after  the 
bankruptcy,  on  the  ground  that  they  were  sent 
for  the  particular  purpose  of  paying  the  accept- 
ances, and  that,  as  that  purpose  was  not  answered, 
the  property  in  the  gold  and  bills  remained  in 

A.  Toohe  V.  Hollin<fwortk,  5  T.  R.  215  ;  2  H.  BL 
501. 

Money  lent  to  Debtor  to  arrange  with 
Creditors.] — Where  a  trader,  upon  being  arrested, 
borrowed  money  of  his  brother-in-law  for  the 

Eurpose  of  settling  with  his  creditors,  but  not 
eing  able  to  do  so,  returned  a  part  of  it,  and 
then  became  a  bankrupt : — Held,  that  as  the 
money  was  advanced  for  a  special  purpose,  it  did 
not  pass  by  the  assignment,     Toorcy  v.  Milne,  2 

B.  k  A.  683  ;  S.  P,; Edwards  \.  Olyn,  2  El.  &  EL 
29  ;  28  L.  J.,  Q.  B.  350. 

Biyidend  Warrants  sent  to  Brokers  for  Collec- 
tion.]— Dividend  warrants,  on  which  bankrupts, 
in  their  character  of  stock-brokers,  were  in- 
trusted to  receive  the  dividends,  and  which  they 
had  pledged  for  their  own  debt,  were  ordered  to 
be  delivered  up  to  trustees  who  had  employed 
the  bankrupts  as  their  brokers.  Gregory,  Ex 
parte,  2  Mont.,  D.  k  D.  613. 

iii.  Goods  in  Hands  of  Bankrupts  Agent. 

Banker's  Agent — Kotioe  to  Agent  not  to  romit 

Fnnds.] — ^A  London  banker,  having  a  branch 
bank  at  Edinburgh,  stopped  payment  on  the 
2nd  January,  and  wrote  to  his  agent  at  Edin- 
burgh, apprising  him  of  the  fact,  and  directed 
the  business  of  the  branch  bank  to  be  discon- 
tinued. On  the  4th  January,  before  this  notice 
reached  the  agent,  C.  paid  into  the  Edinburgh 
bank  305?.  Ibs.m  notes  and  cash,  to  be  remitted 
to  the  house  in  London ;  but  after  the  news 
reached  Edinburgh,  and  whilst  the  notes  were 
still  in  the  agent's  possession  gave  him  notice  not 
to  part  with  them ;  and  they  remained  in  his 
hands  on  the  26th  January,  when  a  fiat  issued 
against  the  banker  in  London.  The  agent  at 
Edinburgh  having  a  lien  on  the  funds  in  his 
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hands,  the  assignees  permitted  him  to  retain  the 
3052. 15#.  in  part  satisfaction  of  his  lien  : — Held, 
that  the  assignees  were  bound  to  refund  the  sum 
to  C.  Cunninghams  Ex  parte^  3  Deac.  &  Chit. 
58,  87  ;  1  Mont.  &  Blight,  269,  286. 

So  held,  also,  where  the  notes  delivered  to  the 
agent  were  not  identified.  SaUmutn^^  Ex  parte, 
3  Dea<;.  &  Chit.  77. 

So,  also,  where  the  notes  were  paid  in  by  the 
customer  on  the  3rd  January,  to  a  sub>agent  of 
the  banker  at  Glasgow,  who  remitted  them  on 
the  4th  to  the  banker's  managing  agent  at  Edin- 
burgh.    Wylie,  Ex  parte,  3  Deac.  &  Chit.  83. 

iv.  Goods  Distrained  on  Bankrupt^ t  Premises. 

Goods  belonging  to  a  third  person,  which  are 
on  the  premises  (S  a  bankrupt  under  a  distress 
for  rent  by  his  landlord,  are  not  in  the  posses- 
sion, order  and  disposition  of  the  bankrupt, 
although  he  is  allowed  to  use  them  off  the 
premises.  Sacker  v.  Chldley,  11  Jur.,  N.  S.  654 ; 
13  W.  R.  690. 

Y.  Goods  purchased  by  Bankrupt  hut  not 

delivered. 

Goods  left  in  Vendor's  Possession.  ] — A  party, 
having  goods  in  his  own  warehouse  at  Liverpool, 
sold  them,  and  gave  the  following  delivery  order 
to  the  vendee : — '*  We  hold  to  your  onlcr  39 
pipes,  &c.,  rent  free,  to  the  29th  November  next." 
The  goods  remained  in  the  warehouse  unpaid  for 
till  the  vendee  became  bankrupt.  In  trover  for 
the  goods  by  the  assignee,  evidence  was  given 
that,  by  the  usage  of  Liverpool,  goods  sold  while 
in  warehouse,  are  delivered  by  the  vendor  hand- 
ing to  the  vendee  a  delivery-order  ;  and  that  the 
holder  of  such  order  may  obtain  credit  with  a 

Earchaser  as  having  possession  of  the  goods  : — 
[eld,  that  the  bankrupt  had  not  possession  of 
the  goods  as  reputed  owner,  with  the  consent  of 
the  true  owner,  within  6  Geo.  4,  c.  16,  s.  72. 
Tovmley  v.  Crump,  4  A.  &  B.  58 ;  6  N.  &  M.  606  ; 
1  H.  &  W.  564. 

Goods  were  sold  under  an  invoice  which  ex- 
pressed that  they  remained  as  rent.  The  vendee 
subsequently  accepted  a  bill  drawn  by  the  vendor 
for  the  price,  which  was  negotiated  by  the 
vendor. ,  Whilst  the  bill  was  running,  the  vendee 
sold  a  part,  which,  by  his  direction,  was  delivered 
by  the  vendor  to  the  sub-vendee,  whom  the 
vendor  charged  with  warehouse  rent  for  the  part, 
which  he  paid.  Subsequently  the  vendee  became 
bankrupt,  and  the  bill  was  dishonoured  : — Held, 
that  the  assignee  of  the  bankrupt  vendee  could 
not  without  paying  the  price  maintain  trover 
against  the  vendor  for  the  residue  of  the  goods 
which  had  remained  in  his  hands.  Miles  v. 
Gorton,  2  C.  &  M.  504  ;  4  Tyr.  295. 

Bankrnptoy  of  Pnrehafer  before  Deliyery  of 
Goods  sold  on  Credit.] — When  the  purchaser  of 
goods  sold  on  credit  becomes  bankrupt  before 
the  vendor  has  parted  ^ith  the  possession  of  the 
goods,  the  trustee  in  the  bankruptcy  has  a  right 
to  elect  to  complete  the  contract  by  paying  the 
SLgrecd  price  in  cash  within  a  reasonable  time. 
But,  if  he  does  not  do  so,  the  vendor  is  entitled 
to  treat  the  contract  as  broken,  and  to  resell  the 
goods,  without  first  tendering  them  to  the 
trustee.  And  the  vendor  is  entitled  to  prove  in 
the  bankruptcy  for  damages  for  the  breach  of 
oontract,  the  measure  of  cUimages,  if  the  market 
18  falling,  being  the  difference  between  the  con- 


tract price  and  the  price  obtained  on  the  re-sale. 
Stapleton,  Ex  parte,  Nathan,  In  re,  10  Ch.  D. 
586  ;  40  L.  T.  14  ;  27  W.  R.  327--C.  A. 

Where  farming  produce  has  been  purchased 
and  the  price  paid  before  bankruptcy,  but  it  ap- 
peared to  be  the  custom  of  farmers  to  leave  such 
produce  upon  the  farm  of  the  seller  until  it 
suited  the  convenience  of  the  buyer  to  take  it 
away : — Held,  that  this  custom  exempted  such 
produce  from  passing  to  the  assignees  under  the 
law  of  reputed  ownership.  Terry,  In  re,  7  L.  T. 
370;  11  W,  R.  113. 

Posiotsion  is  Qnestion  for  Jnry.] — A.,  a 


farmer,  meeting  B.  on  his  way  to  a  fair  with 
some  sheep,  negotiated  for  their  purchase,  but 
not  being  able  to  come  to  terms,  the  parties 
agreed  that  the  sheep  should  remain  for  a  time 
at  A.'s  farm.  They  remained  there  five  days, 
and  before  the  price  was  agreed  upon,  A.  became 
bankrupt.  In  an  action  by  B.  against  the  assignees 
for  seizing  the  sheep  : — Held,  that  the  question 
whether  the  sheep  were  in  A.'s  possession  so  as 
to  make  him  reputed  owner  within  12  &  13  Vict, 
c.  106,  8.  125,  was  a  matter  of  fact  for  the  jury, 
and  that  the  assignees  having  put  it  as  a  matter 
of  law  at  the  trial,  could  not  afterwards  contend 
that  the  judge  should  have  left  the  question  to 
the  jury.  Trismall  v.  Loregrore,  6  L.  T.  329  ;  10 
W.  R.  527. 

Deliyered  at  Hallway  Station.] — Goods  sold  by 
a  defendant  to  W.,  wore  by  him  delivered  at  a 
railway  station,  together  with  a  delivery  note 
(such  delivery  being  in  accordance  with  pre- 
vious transactions  between  the  parties),  on  the  7th 
of  November.  On  the  9th,  W.  became  bankrupt, 
and  on  the  11th  (he  not  having  in  the  meantime 
given  any  orders  respecting  the  goods,  or  signi- 
fied his  acceptance  of  them)  the  defendant  gave 
notice  to  the  station  master  not  to  part  with  the 
goods.  On  the  1st  of  December,  W.'s  assignees 
gave  notice  to  the  railway  company  that  they 
claimed  the  goods,  which  on  the  6th  were  re- 
delivered to  the  defendant : — Held,  first,  that  by 
delivery  at  the  railway  station,  the  defendant 
had  divested  himself  of  the  right  of  stoppage  in 
transitu ;  secondly,  that  there  was  no  such  ac- 
ceptance and  receipt  by  the  bankrupt,  or  any 
one  on  his  behalf,  of  the  goods,  as  would  satisfy 
s.  17  of  the  Statute  of  Frauds ;  and  thirdly, 
that  the  goods  were  not  in  the  order  or  disposi- 
tion of  the  bankrupt.  Smith  v.  Hudson,  6 
B.  &  S.  431  ;  34  L.  J.,  Q.  B.  145  ;  11  Jur.,  N.  S. 
622  ;  12  L.  T.  377  ;  13  W.  R.  683. 

DeliTery  to  Vendee's  As^nt] — ^Where  goods 
are  furnished  to  the  agent  of  a  bankrupt,  on  the 
agent's  credit,  he  may,  to  protect  himself,  stop 
them  in  transitu,  and  give  them  a  new  direction 
adverse  to  his  principal ;  but  if  he  gives  them  a 
fresh  direction  in  furtherance  of  the  usual  course 
of  business  of  the  principal,  they  pass  to  the 
assignees,  as  being  in  the  order  and  disposition 
of  the  bankrupt.  Hatches  v.  Dunn,  1  Tyr.  413  ; 
1  Price's  P.  C.  24. 

Xnc^es  fitted  to  Debtor's  Ship.] — Engineers 
contracted  with  the  debtor,  the  owner  of  a  barge, 
to  supply  steam  machinery  to  the  vessel,  at  the 
docks  of  a  dock  company,  for  the  price  of  l,OoO/., 
to  be  paid  by  approved  bills;  one  at  three 
months  for  2602.  when  the  boiler  and  engine 
should  be  placed  in  the  vessel,  one  at  three 
months  for  2602.,  and  one  at  six  months  for  530/., 
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when  the  vessel  should  have  made  a  trial  trip. 
The  vessel  having  been  taken  to  the  docks  was 
there  entered  in  the  name  of  one  of  the  engi- 
neers ;  and,  whilst  shipwrights  and  other  agents 
of  the  debtor  were  occasionally  or  constantly  on 
board,  the  vessel  remained  in  the  possession  of 
the  engineers  till  the  boat  was  ready  to  make  a 
trial  trip.  In  the  interim  the  engineers  had 
been  paid  360i.,  partly  in  cash  and  partly  by  the 
debtor's  acceptance,  which  they  discounted.  On 
the  day  appomted  for  the  trial  trip  the  debtor 
filed  a  liquidation  petition,  and  a  receiver  took 
possession  of  the  vessel.  A  few  days  afterwards 
the  debtor's  acceptance  was  dishonoured  :— Held, 
that  the  lien  of  the  engineers  for  the  unpaid 
price  for  the  machinery  and  their  labour  was  not 
affected  by  their  having  agreed  to  take  bills  in 
payment,  nor  by  the  nature  of  the  possession, 
nor  by  their  having  discounted  the  debtor's  ac- 
ceptance. WUlovghhy,  Ex  parte,  Wes flake.  In 
re.  16  Ch.  D.  604  ;  44  L.  T.  Ill  ;  29  W.  R.  935. 

vi.   Goods  let  on  Hire  to  Bahltrupt, 

Whew  Let  with  Land— OoUitry.]— Where  a 

colliery,  with  all  the  machinery  and  implements 
necessary  for  working  it,  was  leased  for  vears, 
with  a  proviso  for  re-entry  for  the  landlord  on 
non-payment  of  rent,  and  a  covenant  on  the 
part  of  the  lessee,  at   the  expiration  or  other 
sooner  determination  of  the  demise,  to  deliver  up 
the  machinery  and  implements,  conformably  to 
an  inventory  annexed  to  the  lease,  of  which  a 
revaluation  was  to  be  made  three  months  before 
the  expiration  of  the  demise,  and  the  landlord 
recovered    judgment  in    ejectment  in    Trinity 
term,  for  a  forfeiture  for  non-payment  of  the 
rent,  but  did  not  execute  the  writ  of  possession 
until  the  8th  November,  and  the  tenant  com- 
mitted an  act  of  bankruptcy  next  day  :— Held, 
first,   that  the    landlord  was  entitled  to  take 
possession  of  all  the  machinery  and  implements 
(some  of  which  had  been  brought  on  the  pre- 
mises by  the  tenant  during  the  term),  though  no 
previous  valuation  had  been  made ;  secondly,  that 
the  possession  of    the   machinery   and  imple- 
ments by  the  tenant  was  only  qualified,  and  did 
not  come  within  the  21  Jac.  1,  c.  19,  so  as  to  bar 
the  landlord's  right  of  re-entry  on  the  8th  No- 
vember ;  and  thirdly,  that  the  tenant's  use  of  the 
machinery  and  implements,  in  the  interval  be- 
tween the  judgment  in  ejectment  and  the  execu- 
tion of  the  writ  of  possession,  did  not  give  him 
the  "possession,  order,  or  disposition"  thereof, 
with  the  consent  of  the  true  owner,  within  the 
meaning  of  the  statute,  so  as  to  pass  the  property 
to  his  assignees.    Storer  v.  ifunter,  5  D.  &  R. 
240  ;  3  B.  &  C.  368. 

Fumiture.]— A.  lets  a  house  to  B.  with 

a  covenant  that  the  lease  shall  determine  on  B. 
committing  an  act  of  bankruptcy,  on  which  a 
commission  should  issue  ;  and  by  another  deed  of 
the  same  date,  A.  grants  the  use  of  furniture  to 
B.  in  like  manner,  and  with  a  similar  covenant, 
to  allow  A.  to  resume  the  possession  of  the 
fumiture  on  the  commission  of  an  act  of  bank- 
ruptcy. If  B.  becomes  bankrupt,  and  the  jury 
find  that  B.  was  the  reputed  owner  of  the  furni- 
ture, it  will  pass  to  the  assignees,  notwitiistand- 
mg  these  covenants.  Hichenbotham  v.  Groves, 
2C.  &P.  492.  .re*, 

In  1870  a  daughter  purchased  from  the  trustee 
of  her  father  in  liquidation,  and  paid  for  out  of 


her  own  moneys  the  household  furniture  and 
effects  of  her  father,  but  no  formal  assignment 
was  made  to  her.  The  daughter  continued  to 
live  with  her  father  as  before.  She  furnished 
the  money  for  the  rent,  and  he  paid  the  rates 
and  taxes  and  other  outgoings.  He  voted  at 
municipal  and  other  elections  in  respect  of  his 
occupation.  He  carried  on  his  business  at  the 
house,  and  his  name  was  on  the  door-plate.  In 
1876  he  became  bankrupt : — Held,  that  the 
goods  were  in  his  order  and  disposition,  and 
passed  to  his  trustee  in  bankruptcy.  Moore,  Ex 
parte.  Cook,  In  re,  36  L.  T.  560. 

Where  not  Let  with  Land.]— A.,  B.  k   C, 

partners  and   distillers,  occupied   certain  pre- 
mises, leased  to  A.  and  another,  and  used  in 
common,  in  the  trade,  the  still,  vats,  and  utensils 
necessary  for  carrying  it  on  ;  the  property  of 
which  stills,  &c.,  aiterwtmls  appeared  to  be  in 
A.     On  the  dissolution  of  the  partnership,  which 
was  a  losing  concern,  it  was  agreed  that  C.  and 
one  J.  should  carry  on  the  business  on  the  pre- 
mises ;  and  by  deed  between  the  two  last  and  A. 
it  was  covenanted  and  agreed  that  A.  shoidd 
withdraw  from  the  business,  and  permit  G.  and 
J.  to  use,  occupy,  and  enjoy  the  distU-house  and 
premises,   paying    the    reserved  rent,   and  the 
several  stills,  vats,  and  utensils  of  trade,  specified 
and  numbered  in  a  schedule  annexed,  in  con- 
sideration of  an  annuity  to  be  paid  by  C.  and  J. 
to  A.  and  his  wife,  and  the  survivor,  with  liberty 
for  C.  and  J.,  on  the  decease  of  A.  and  his  wife, 
to  purchase  the  distil-house  and  premises  for  the 
remainder  of  A.'s  term,  and  the  stills,  vats,  Jx., 
mentioned  in  the  schedule  ;  and  C.  and  J.  cove- 
nanted to  keep  the  stills,  vats  and  utensils  in 
repair,  and  deliver  them  up  at  the  time  if  not 
purchased  ;  and  there  was  a  proviso  for  re-entry 
if  the  annuity  were    two    months    in    arrear. 
Under  this,  C.  and  J.  took  possession  of  the  pre- 
mises, with  the  stills,  vats,  and  utensils,  and 
carried  on  the  business  as  before  ;  and  made  pay- 
ments of  the  annuity,  which  afterwards  fell  in 
arrear  more  than  two  months ;  but  A.'s  widow 
and  executrix,  who  survived  him,  did  not  enter, 
but  brought  an  action  for  the  arrears,  which  was 
stopped  by  the  bankruptcy  of  C.  and  J.,  who 
continued  in  possession  of  the  stills,  vats,  and 
utensils,  on  the  premises : — Held,  that  the  vats, 
&c.,  which  were  not  fixed  to  the  freehold,  did 
pass  to  the  assignees,  as  being  left  by  the  true 
owner  in  the  possession,  order,  and  disposition 
(as  it  appeared  to  the  eye  of  the  world)  of  the 
bankrupts,  as  reputed  owners.    Horn  v.  Balrr^ 
9  East,  215. 


Cart  Horse.]— W.,  a  horse  contractor,  let 

out  a  cart  horse  on  hire  to  N.  &  Co.,  who  had  it 
in  their  possession  more  than  twelve  months, 
and  then  became  bankrupt : — Held,  that  it  did 
not  pass  to  their  assignees,  as  being  in  their 
reputed  ownership.  Wiggins,  Ex  parte,  2  I>eac« 
&  Chit.  369. 


Goods  to  be  paid  for  by  Instalments.] — A 
timber  merchant  hired  from  manufacturers  of 
engines  an  engine  upon  the  terms  of  an  agree- 
ment of  hiring  and  suspensory  sale,  the  payment 
to  be  by  monthly  instalments,  with  liberty  to 
the  manufacturers  to  retake  possession  upon  his 
default,  the  name  of  the  manufacturers  in  the 
meanwhile  to  remain  on  engines  as  owners.  He 
became  bankrupt  before    all    the    instalments 

» 
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were  paid,  and  his  trustees  claimed  to  retain  the 
engine  as  against  the  manufacturers: — Held, 
that  the  manufacturers  continued  owners  under 
the  agreement,  and  that  there  was  no  reputed 
ownership  on  the  part  of  the  bankrupt,  as  against 
them.  Stooke,  Ex  ttarte,  Bawpfield,  In  re,  20 
W.  R.  925. 


Custom.] — In  an  action  by  an  owner  of 


furniture  let  on  hire  to  an  hotel-keeper,  who  be^ 
came  bankrupt  while  it  was  in  his  possession,  to 
recover  damages  from  his  assignees  for  seizing 
and  selling  it,  if  the  plaintiff  relies  on  a  custom 
for  hotel-keepers  to  hire  a  portion  of  their  furni- 
ture, the  question  for  the  jury  will  be,  whether 
the  custom  is  so  general  as  to  raise  a  fair  doubt 
and  suspicion  in  the  minds  of  persons  trust- 
ing him,  that  the  goods  were  not  actually  the 
goods  of  the  plaintiff,  or,  in  other  words,  whether 
it  is  so  general,  that  persons  must  be  supposed 
to  have  known  that  the  goods,  though  in  the 
possession,  were  not  the  property  of  the  bank- 
rupt.    Mulhtt  V.  Green,  8  C.  &  P.  3§2. 

When  a  custom  of  holding  goods  on  hire  is 
relied  on  to  take  the  goods  out  of  the  order  and 
disposition  of  ja  bankrupt,  the  custom  must  be 
one  which  the  ordinary  creditors  of  the  bankrupt 
may  be  reasonably  presumed  to  have  known. 
J^owt'll,  Ex  parte,  MaWiews,  In  re,  1  Ch.  D. 
501  ;  45  L.  J.,  Bk.  100 ;  34  L.  T.  224  ;  24  W.  R. 
378— C.  A. 

Such  custom  may  be  proved  either  by  re- 
ported cases,  or  by  evidence  of  the  custom  as  on 
a  question  of  fact.     lb. 

On  the  bankruptcy  of  an  hotel  keeper  a  custom 
was  alleged  of  hiring  furniture  for  hotels.  The 
custom  was  on  slight  but  uncontradicted  evi- 
dence considered  by  the  chief  judge  to  be  suffi- 
ciently established,  and  on  appeal,  the  appellant 
having  declined  an  offer  to  have  the  custom 
tried  by  a  jury,  the  appeal  was  dismissed.    lb, 

Be-sale  and  Hiring.]— A.  and  B.  con- 


tracted for  the  purchase  by  B.  of  a  billiard-table, 
the  price  to  be  paid  by  instalments.  The  table 
was  delivered,  and  part  of  the  price  paid.  B., 
having  failed  to  pay  some  of  the  instalments  as 
they  became  due,  was  induced  by  A.  to  sign  the 
following  agreement  tor  the  hire  of  the  table  at 
a  monthly  rent ; — "  This  agreement  is  signed  for 
A.'s  satis^ction,  and  will  become  null  and  void 
on  Is.  carrying  out  the  original  agreement." 
Upon  the  bankruptcy  of  B.  the  trustee  sold  the 
table  and  received  the  proceeds: — Held,  that 
the  trustee  was  entitled  to  the  proceeds  of  the 
sale,  upon  the  ground  that  the  agreement  for  the 
purchase  was  not  abrogated  by  the  agreement 
for  hire,  and  that  consequently  the  table,  being 
the  property  of  the  bankrupt,  passed  to  the 
trustee.  Orme,  Ex  parte,  Lloyd,  In  re,  38  L. 
T.  328. 

A  coal  merchant,  at  the  time  of  his  bank- 
ruptcy, had  in  his  possession  barges  which  bore 
his  own  name  and  number,  and  were  registered 
in  his  name  imdcr  the  Waterman's  Act.  These 
barges  he  had  hired  of  the  defendant,  it  being 
the  custom  for  coal  merchants  to  hire  barges, 
and  to  paint  on  them  the  name  of  the  hirer. 
Upon  a  question  whether  the  barges  passed  to 
the  coal  merchant's  assignees^  under  his  bank- 
ruptcy : — Held,  that  it  was  properly  left  to  the 
jnry  to  find  whether  the  custom  was  generally 
notorious  in  the  coal  trade  ;  and  that  it  was  not 
necessary  to  direct  them  to  inquire  whether  the 


custom  was  notorious  to  the  world  at  large. 
Watean  v.  Peachr,  1  Scott,  149 ;  1  Bing.  N.  C. 
327. 


Agreement — Custom.] — C.  k.  Co.,  up- 
holsterers, lent  furniture  on  hire  to  the  defen- 
dants (who  were  hotel-keepers)  to  be  paid  for  by 
monthly  instalments,  and  on  payment  of  the 
full  price  agreed  upon,  it  was  to  become  the  pro- 
perty of  the  defendants.  Until  this  had  been 
done  it  was  to  remain  the  property  of  C.  &  Co. 
Upon  one  instalment  being  unpaid  C.  &  Co.  put 
a  man  in  possession  of  the  furniture,  and  the 
defendants  executed  an  assignment  of  the  lease 
of  the  hotel,  and  of  all  their  personal  chattels 
and  effects  including  the  hired  furniture  to  C.  & 
Co.,  and  afterwards  became  bankrupts.  The 
trustee  in  bankruptcy  claimed  the  furniture  on 
the  ground  that  it  was  at  the  date  of  the  bank- 
ruptcy in  the  possession  of  the  bankrupts  as 
reputed  owners,  with  the  consent  of  the  true 
owners  C.  k.  Co. : — Held,  that  the  assignment  of 
the  whole  property  which  was  duly  registered 
was  an  act  of  bankruptcy,  but  that  C.  &  Co.'s 
furniture  not  having  been  paid  for  remained 
their  property,  and  was  not  in  the  order  and 
disposition  of  the  bankrupts,  and  did  not  pass 
by  the  assignment ;  that  the  assignment  was 
good  so  far  as  it  was  a  mortgage  of  the  lease- 
hold, but  was  void  so  far  as  it  was  an  assign- 
ment of  personalty  as  being  an  act  of  bank- 
ruptcy, and  that  the  trustee  was  entitled  to  all 
the  personal  effects  of  the  bankrupts,  but  not  to 
the  hired  furniture.  Crawcaur  v.  Salter,  18  Ch. 
D.  30  r  51  L.  J.,  Ch.  495 ;  46  L.  T.  62  ;  30  W.  R. 
21— C.  A. 

The  custom  of  hiring  furniture  for  the  pur- 
poses of  hotels  is  so  notorious  that  no  person 
giving  credit  to  an  hotel  keeper  is  entitled  to 
assume  that  the  furniture  of  which  he  is  in 
possession  is  his  own  property.  The  foundation 
of  the  doctrine  of  "  reputed  ownership,"  is  that  a 
man  has  been  permitted  to  obtain  false  credit ; 
this  custom  is  so  common,  and  so  well  known, 
that  a  man  cannot  gain  false  credit  by  the  posses- 
sion of  furniture.    lb, 

A  trader  hired  household  furniture  under  a 
written  agreement,  whereby  he  was  to  pay  a 
weekly  rent  for  its  use,  and  was  to  insure  it,  and 
the  owner  was  empowered  to  repossess  himself  of 
it  upon  the  hirer  becoming  bankrupt.  The  hirer 
became  bankrupt.  At  the  time  of  the  bank- 
ruptcy the  furniture  remained  in  his  house,  in  his 
apparently  uncontrolled  possession.  Although 
no  evidence  was  adduced  of  the  existence  of 
a  custom  of  hiring  furniture : — Held,  that  the 
court  must  take  notice  of  such  custom,  and  that 
the  goods  were  not  in  the  order  and  disposition  of 
the  bankrupt.  Emerson,  Ex  parte,  Haiokitu, 
In  re,  41  L.  J.,  Bk.  20  ;  20  W.  R.  110. 

H.,  on  the  30th  of  August,  1869,  agreed  with 
B.,  a  furniture  dealer,  to  hire  furniture  from  him 
at  the  rate  of  21.  per  week.  In  the  memoran- 
dum of  agreement  there  was  a  provision  that  if 
H.  should  be  sued  or  become  bankrupt,  B.  should 
be  at  liberty  to  possess  himself  of  the  furniture. 
The  agreement  was  never  registered  under  the 
Bills  of  Sale  Act.  H,?  being  still  in  possession 
of  the  furniture,  became  bankrupt  on  the  9th 
of  June,  1871,  and  on  the  6th  of  July  the 
trustee  took  possession.  On  the  7th  of  July 
the  trustee  first  received  notice  of  B.'s  claim  to 
the  furniture.  The  trustee  applied  that  the 
furniture  might  be  declared  to  be  in  the  order 


951 


BANKRUPTCY— Property  of  BankritpK 


952 


and  disposition  of  the  bankrupt  with  the  consent 
of  the  true  owner : — Held,  that  the  furniture 
was  not  in  the  order  and  disposition  of  the  bank- 
rupt with  the  consent  of  the  true  owner,  as  the 
bankrupt  could  not  have  used  it  as  his  own  with- 
out a  direct  fraud.    lb. 

Held,  also,  that  the  Bills  of  Sale  Act  had  no 
application  to  the  case.    Jb. 

Piano  on  Three  Years*  Hire  Syitem.]— A  trader 
hired  a  piano  from  H.  &.  Co.  at  151.  a  year,  pay- 
able by  monthly  instalments,  on  the  terms  that 
in  the  event  of  default  in  payment  of  the  instal- 
ments, or  of  his  death,  bankruptcy  or  insolvency, 
or  execution  issuing  against  him,  H.  &  Co.  might 
put  an  end  to  the  hiring  and  take  possession  of 
the  instrument ;  and  that  when  the  instalments 
amounts  to  45/.,  H.  &  Co.  should  assign  the 
piano  to  the  debtor,  but  that  till  such  payment 
the  debtor  should  have  no  property  in  the  piano. 
The  debtor  paid  one  instalment  under  the  agree- 
ment, and  four  months  afterwards  filed  a  liqui- 
dation petition,  still  having  the  piano  in  his  pos- 
session : — Held,  that  a  custom  to  let  pianos  on 
hire  on  the  above  terms  being  established,  there 
was  nothing  in  the  agreement  obnoxious  to  the 
provisions  of  the  Bankruptcy  Act,  1869,  s.  16, 
sub-s.  5,  and  that  the  piano  did  not  pass  to 
the  trustee  under  the  order  and  disposition  clause. 
Blanchard,  In  re,  Hatterslfiy,  iix  parte j  8  Ch. 
D.  601  J  47  L.  J.,  Bk.  113  ;  38  L.  T.  619  ;  26  W. 
R.  636. 

vii.    Property  held  by  Bankrupt  as  Trustee 

for  others. 

Shares.] — Where  shares  of  a  company  stood  in 
the  name  of  a  bankrupt,  who  was  on  all  occa- 
sions the  only  apparent  owner,  and  had  posses- 
sion of  the  certificate  of  the  shares,  but  the 
shares  belonged  to  another  person,  in  whose  fa- 
vour there  existed  a  secret  declaration  of  trust : 
— Held,  that  the  shares  were  not  in  the  reputed 
ownership  of  the  bankrupt.  Wat  kins,  Ex 
parte,  2  Mont.  &  Ayr.  349  ;  4  Deac.  &  Chit.  87. 

A  debenture  for  a  tontine  annuity  was  depo- 
sited by  an  intestate  with  his  bankers,  one  of 
whom  received  the  dividends,  and  placed  them 
to  the  credit  of  the  intestate's  account.  The  intes- 
tate died  in  1 801,  and  a  commission  issued  against 
the  bankers  in  1810;  notwithstanding  which, 
the  same  partner  continued  to  receive  the  divi- 
dends, and  pay  them  to  the  intestate's  widow 
up  to  the  ]>eriod  of  his  own  death,  which  hap- 
pened in  1822  ;  some  time  after  which  the  as- 
signees of  the  bankers  claimed  a  lien  on  the  de- 
benture, for  a  debt  due  from  the  intestate  to  the 
banking-house  : — Held,  that  after  so  long  an 
abandonment  of  any  claim  of  lien,  the  assignees 
could  not  support  such  claim  ;  and  the  debenture, 
also,  could  not  be  considered  as  having  been  left 
in  the  order  and  disposition  of  the  bankers,  hav- 
ing been  deposited  in  the  nature  of  a  trust. 
Douglas,  Ex  parte,  3  Deac.  k,  Chit.  310. 

By  the  rules  of  an  insurance  company,  no  per- 
son, except  a  director,  was  permitted  to  hold 
more  than  two  shares  in  his  own  name  ;  but  no 
rule  prevented  a  person  from  being  beneficially 
entitled  to  more  than  two  shares  by  holding  them 
in  the  name  of  another  party.  A  proprietor, 
who  was  already  a  holder  of  two  shares,  having 
purchased  two  others,  caused  them  to  be  entered 
in  the  name  of  the.  bankrupt,  in  the  company's 
books,  with  the  knowledge  of  one  of  the  direc- 


tors and  the  actuaxy.  The  bankrupt  signed  a 
declaration  of  trust,  that  he  held  tjie  slmres  as 
trustee  for  the  proprietor ;  but  no  notice  of  the 
trust  was  taken  in  the  books  of  the  oompanv, 
and  the  bankrupt  held  the  certificate  of  the 
shares,  and  continued  to  receive  the  dividends 
thereon,  accounting  for  them  from  time  to  time 
to  the  proprietor  up  to  the  period  of  his  bank- 
ruptcy, when  the  shares  were  still  standing  in  his 
name,  during  all  which  time  he  was  treated  as 
owner  by  the  company,  had  notice  of  meetings 
served  upon  him,  attended  the  meetings  of  the 
shareholders,  and  voted  as  a  shareholder  :— 
Held,  that  this  was  such  a  secret  trust  as  was 
not  within  6  Geo.  4,  c.  16,  s.  79,  and  that  the 
shares  were  in  the  order  and  disposition  of  the 
bankrupt  as  reputed  owner.  Burbridge,  Kx 
parte,  1  Deac.  131. 

By  the  rules  of  a  company,  only  principals 
could  become  subscribers.  A.  purchased  forty 
shares  in  the  name  of  the  bankrupt,  who  verbally 
declared  that  he  held  them  as  a  trustee  for  A., 
and  the  certificates  of  the  shares  were  kept  in 
A.'s  possession,  but  no  notice  was  given  to  the 
company  of  the  trust,  nor  did  the  bankrupt  sign 
a  written  declaration  of  trust  until  seven  days 
before  the  fiat  was  issued  : — Held,  that  the 
shares  were  in  the  order  and  disposition  of  the 
bankrupt  as  reputed  owner,  and  passed  to  the 
assignees.     Orae,  Ex  parte,  1  Deac  166. 

W.,  at  the  time  of  his  bankruptcy,  had  stand- 
ing in  his  name  shares  in  the  capital  of  the  Pro- 
vincial Bank  of  Ireland,  as  to  some  of  which  he 
was  a  trustee  under  a  formal  declaration  of  trust 
and,  as  to  the  rest,  beneficial  owner.  The  shares 
were  not  numbered,  and  there  was  nothing  in 
the  mode  of  entry  or  transfer  by  which  they 
could  be  distinguished.  After  the  investment  of 
the  trust  property  in  these  shares,  and  before  the 
bankniptcy,  W.  bought  and  sold  several  shares, 
but  there  were  always  sufficient  standing  in  his 
name  to  answer  the  trust : — Held,  that  so  many 
of  the  shares  standing  in  his  name  at  the  time 
of  his  bankruptcy  as  equalled  in  number  those 
ujKjn  which  the  trust  fund  had  been  investfd 
were  not  in  the  order  and  disposition  of  the  bank- 
rupt. Pinkett  V.  Wright,  2  Hare,  120 ;  12  L. 
J.,  Ch.  119;    6  Jur.  1102. 

S.  became  possessed  (in  trust,  as  executor  of 
his  deceased  father)  of  certain  shares  in  the 
joint  stock  of  the  Lead  Smelting  C-ompanv. 
The  only  evidence  of  a  party's  interest  in  the 
stock  of  this  company,  was.  a  book  in  which  wei« 
entered  all  transfers  of  shares.  In  this  book 
there  was  an  entiy  signed  by  S.,  purporting  to 
be  a  transfer  of  the  shares  in  question^  from 
himself  as  executor,  to  himself  in  his  individual 
character.  Where  the  transfer  was  made  in  pur- 
suance of  a  bon&  fide  sale  for  a  money  consider- 
ation, the  words  "  sell  and  assign  "  were  used  ; 
but  in  this  instance  those  words  were  erased. 
On  the  faith  of  his  apparent  ownership  of  these 
shares,  S.  acted  as  a  director  of  the  company, 
and  received  the  dividends  to  his  own  use  up  to 
the  time  of  his  bankruptcy ;  and,  on  passing  his 
accounts  under  the  commission,  he  treated  the 
shares  as  his  own  property.  Upon  an  issue 
directed  to  try  the  right  to  these  shares,  between 
S.  and  another,  as  executors  of  the  original  pro- 
prietor, and  the  assignees  of  8.,  it  was  left  to  the 
]ury  to  say  whether  or  not  the  shares  wer^  at 
the  time  of  the  bankruptcy,  in  the  possessioiit 
order,  or  disposition  of  the  bankrupt,  with  the  con- 
sent and  peraussion  of  the  tnie  owner.    The  jnzr 
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having  found  for  the  plaintifEs,  the  coart  ref  osed 
to  disturb  the  yerdict.  Cooper  v.  Db  Tastety  2 
M.  &  $cott,  714. 

Personal  Bepresentatiyes—Omittiiig  to  Admin- 
ister.]— Where  a  son  entitled  on  the  death  of 
his  mother  to  take  out  letters  of  administration, 
neglected  to  do  so  for  twelve  years,  and  re- 
mained in  possession  of  her  goods  during  that 
period,  and  became  a  bankrupt ;  and  a  creditor 
of  the  intestate  afterwards  took  out  letters  of 
administration,  and  claimed  the  goods  from  the 
assignees  of  the  son  in  trover : — Held,  that  such 
goods  were  within  21  Jac.  1,  c.  19,  as  being  in 
the  possession  and  disposition  of  the  bankrupt 
with  the  consent  of  the  true  owner ;  and  that 
the  assignees  were  therefore  entitled  to  them,  as 
the  bankrupt  might  have  obtained  a  legal  right 
by  taking  out  letters  of  administration.  I^ojr  v. 
I'Uhffr,  3  B.  &  A.  135. 


Wife  of  Bankrupt.] — Where  the  wife  of 


a  bankrupt  has  administered  to  her  father,  and 
become  possessed  as  administratrix  of  his  estate, 
to  which  she  and  her  infant  brothers  and  sisters 
are  entitled,  and  the  husband  has  continued  the 
business  of  the  father  for  their  benefit,  this  is 
not  such  a  possession  of  the  goods  as  will  be 
deemed  an  ordering  and  disposition  within  the 
statute.     Vtn^r  v.  Cadell,  3  £sp.  88. 

A  testator  bequeathed  furniture  and  effects  to 
his  wife,  upon  trust  to  be  sold  as  soon  as  possible, 
and  appointed  her  his  executrix.  Eight  years 
afterwards  she  married,  having  still  the  goods  in 
her  possession ;  and  she  and  her  husband  used  and 
enjoyed  them  for  six  years  more,  at  the  end  of 
which  period  he  became  bankrupt : — Held,  that 
the  assignees  of  the  husband  were  entitled  to  the 
goods.  Moore,  Ex  parte,  2  Mont.,  D.  &  D.  616  ; 
6  Jot.  828. 


Carrying  on  Testator*!  Trade.]— An  inn- 


keeper, who  was  a  widow,  having  died  intestate, 
two  of  her  children,  a  son  and  daughter,  took 
possession  of  her  furniture  and  stock-in-trade, 
and  carried  on  her  business  in  their  own  names, 
for  two  years  after  her  death,  during  which  time 
they  paid  her  funeral  expenses  and  some  of  her 
debts,  but  without  taking  out  admihistmtion  to 
her  estate,  and  at  the  end  of  that  time  became 
bankrupt,  the  daughter  having  a  few  months 
previously  retired  &om  the  business  and  sold  her 
share  of  it  to  the  son.  Another  of  the  children 
then  took  out  administration  to  the  intestate, 
and  claimed  that  part  of  her  furniture  and  stock- 
in-trade  which  still  remained  in  specie  : — Held, 
that  it  belonged  to  the  assignees  as  having  been 
in  the  order  and  disposition  of  the  son  at  the 
time  of  his  bankruptcy.  Thomas,  In  re,  1  Ph. 
169  ;  3  Mont,  D.  k  D.  40 ;  12  L.  J.,  Ch.  69  ;  6 
Jur.  979. 

A  husband  directed  his  debts  to  be  paid,  and 
gave  the  residue  of  his  estate  to  his  wife,  whom 
he  appointed  executrix.  The  widow  proved  the 
will,  paid  some  of  the  debts,  and  for  four  years 
carri^  on,  ostensibly  on  her  own  account,  her 
late  husband's  business  of  a  cow-keeper.  At  the 
end  of  that  period  she  married  a  second  husband, 
who  shortly  afterwards  became  bankrupt.  There 
were  then  creditors  of  the  testator  still  unsatisfied, 
who  had  been  throughout  aware  of  the  widow's 
dealings  in  relation  to  the  business : — Held,  that 
they  had  no  interest  in  the  stock  and  property  of 
the  business  as  against  the  trustee-in  bankruptcy. 


Fells,  In  re,  Aiidrews,  Ex  parte,  4  Ch.  D.  509  ; 
46  L.  J.,  Bk.  23 ;  36  L.  T.  38  ;  25  W.  B.  382. 

Where  Trust  Fund  improperly  dealt  with.] — 
An  owner  of  negotiable  notes  allowed  the  part- 
ners of  a  firm,  one  of  whom  was  her  trustee,  to 
deposit  them  i^ith  a  bank  as  security  for  advances. 
They  were  afterwards  redeemed,  and,  without  the 
knowledge  of  the  owner  deposited  with  another 
bank  as  security  for  a  loan.  Upon  the  eve  of 
bankruptcy,  the  trustee,  out  of  the  partnership 
funds,  paid  off  the  debt  and  withdrew  the  notes. 
The  notes  had  been  treated  by  the  firm  as  part- 
nership property,  but  while  not  deposited  they 
were  kept  in  the  possession  of  the  trustee  alone  : 
— Held,  that  the  notes  remained  trust  property, 
and  were  not  in  the  order  and  disposition  of  the 
bankrupts.  Sinclair  v.  Wilson,  20  Beav.  324  ; 
24  L.  J.,  Ch.  527  ;  1  Jur.,  N.  S.  967. 

A  sole  trustee  who  had  appropriated  4,000/., 
part  of  the  trust  property,  deposited  in  the  box 
m  which  he  kept  the  trust  deed  and  the  securities 
for  other  portions  of  the  trust  funds  two  ]K>licies 
of  insurance,  one  on  his  own  life  for  2,000/.,  the 
other  on  the  life  of  his  father  for  3,000/.,  enclosing 
them  in  an  envelope,  with  a  memorandum  that, 
in  the  event  of  his  (the  trustee's)  death  the 
amount  of  the  inclosed  policies  was  to  be  applied 
to  the  repayment  of  4,000/.  borrowed  by  him  of 
the  cestui  que  trust.  Six  years  afterwards  the 
trustee  became  bankrupt.  The  policy  for  2,000/. 
was  found  by  the  officer  of  the  Court  of  Bank* 
ruptcy  inclosed  with  the  memorandum  in  the 
box,  the  other  policy  having  been  paid  to  the 
bankrupt  upon  his  father's  death  : — Held,  as 
between  the  cestui  que  trust  and  the  assignees 
in  bankruptcy  :  first,  that  notwithstanding  the 
words  importing  contingency,  the  memorandum 
was  a  valid  delaration  that  the  policy  was,  in 
any  event,  subject  to  the  trusts  of  the  settlement. 
Bankhead,  In  re,  2  Kay  &  J.  660. 

Held,  secondly,  that  there  being  a  valid  decla- 
ration of  trust  by  the  sole  trustee,  he  was  the 
proper  person  to  be  in  possession  of  the  policy  ; 
m  other  words,  the  true  owner  within  12  &  13 
Vict.  c.  106,  s.  125 ;  and  he  being  also  in  the 
reputed  possession  of  the  property  when  the 
bankruptcy  took  place,  there  was  no  separation 
of  interests;  the  true  owner  and  the  reputed 
owner  were  the  same  person,  and  the  125th 
section  did  not  apply.  And  an  order  was  made, 
under  the  130th  section,  for  an  assignment  of  the 
policy  to  the  new  trustees  of  the  settlement.    Ih. 

Trustees  of  a  settlement  only  authorizing 
investments  in  government  or  real  securities 
advanced  part  of  the  trust  moneys  to  a  banking 
firm,  in  which  one  of  the  trustees  was  a  partner, 
on  the  security  of  a  mortgage  of  bonds,  in  which 
some  of  the  bankers  were  obligees.  Afterwards 
another  partner  in  the  bank  was  appointed  a 
new  trustee  of  the  settlement.  The  bankers 
became  bankrupt.  The  bonds  were  left  in  the 
custody  of  the  bankers,  and  no  notice  of  the 
mortgage  was  given  to  any  of  the  obligors.  One 
of  the  partners  and  trustees  of  the  settlement 
was  the  sole  surviving  obligee  in  one  of  the 
bonds :— Held,  that  he  was  the  real,  and  not 
merely  the  reputed,  owner  of  the  bond  debt,  but 
that  he  held  it  in  trust,  and  that  it  was  not  in 
the  reputed  ownership  of  the  firm  or  of  himself. 
Geaves,  Ex  parte,  8  De  G.,  Mac.  ft  G.  291 ;  25 
L.  J.,  Bk.  53  ;  2  Jur.,  N.  S.  651. 

Others  of  the  bonds  had,  without  the  know- 
ledge of  the  cestuis  que  trustent,  been  paid  off  and 


955 


BANKRUPTCY— Property  0/  Bankrupt. 


956 


rcplAccd  by  different  secarities,  which  the  bankers 
hiCd  set  apart  and  marked  with  the  names  of  the 
tmstees  of  the  settlement : — Held,  that  the 
securities  were  not  in  the  reputed  ownership  of 
the  bankers.    lb. 

Ooodi  keld  as  Trutae — Malting  Agent — 
Onstom  in  Trade.] — Brewers  had  a  inalting 
agent,  who  act^  for  them  alone.  He  had  power, 
for  the  purpose  of  purchasing  barley  for  malting, 
to  draw  on  certain  banking  accounts  of  the 
brewers.  He  drew  out  money  fraudulently,  and 
bought  barley  on  credit,  which  by  his  conduct, 
he  represented  to  the  brewers  to  be  barley  paid 
for  with  their  money.  He  also  bought  malt, 
which  he  represented  to  have  been  made  from 
barley  bougnt  with  their  money.  He  became 
bankrupt.  The  brewers  seized  all  li^rley  and 
malt  upon  his  premises,  the  value  of  which  was 
less  than  the  moneys  he  had  drawn  out.  The 
trustee  in  his  bankruptcy  sued  the  brewers  for 
the  value : — Held,  that  the  barley  and  malt 
were  not  in  the  order  or  disposition  of  the  malt- 
ing agent  as  reputed  owner  thereof,  it  being 
notorious  that  malting  agents  are  not  usually 
the  owners  of  the  barley  and  malt  on  their  malt- 
ings  ;  and  that  consequently  the  brewers  were 
entitled  to  judgment.  That,  as  the  bankrupt 
could  not  have  been  heard  to  say  he  was  not 
trustee  of  the  barley  and  malt  for  the  brewers, 
the  trustee  in  his  bankruptcy  likewise  (the  bank- 
rupt not  having  been  reputed  owner)  could  not 
dispute  the  equitable  right  of  the  brewers. 
IfarHsY.  Truman,  9  Q.  B.  D.  264  ;  51  L.  J.,  Q.  B. 
338  ;  46  L.  T.  844  ;  30  W.  R.  633—0.  A.  Affirm- 
ing, S.  a,  7  Q.  B.  D.  340 ;  50  L.  J.,  Q.  B.  633 ; 
45L.  T.  265;  30  W.  R.  135. 

A.  drew  two  bills  upon  B.,  which  C.  indorsed 
upon  the  security  of  cement  in  A.'s  possession, 
and  stored  in  A.'s  warehouse.  A.  packed  the 
cement  in  barrels,  which  he  set  apart  in  his  own 
warehouse,  which  he  marked  with  the  initial 
letters  of  B.^s  name,  to  whom  also  the  invoice 
was  sent,  as  on  a  purchase  by  him.  A.'s  bankers 
discounted  the  bills,  and  A.  received  the  proceeds. 
A.  soon  after  filed  a  petition  for  liquidation,  at 
which  time  the  cement  remained  in  his  ware- 
house, set  apart  and  marked  as  before  stated. 
One  bill  beciame  due  before  and  one  after  the 
filing  of  A.'s  liquidation  petition,  and  both  were 
paid  by  0.  0.  claimed  the  cement  as  being  held 
by  A.  as  a  trustee  for  him  : — Held,  that  A.  did  not 
hold  the  cement  as  a  trustee  within  the  meaning 
of  the  Bankruptcy  Act,  1869,  and  that  the  cement 
passed  to  his  trustee,  as  being  in  his  order  and 
disposition,  with  the  consent  of  0.,  the  true 
owner.  Cohn,  Ex  partCj  Cohn.,  In  re^  38  L.  T. 
884. 

viii.  Part7ier$hip  Property, 

Dormant  Partner.] — ^A  dormant  partner  was 
within  the  6  Geo.  4,  c.  16,  s.  72.  Church,  Ex 
parte,  1  Mont.  457. 

Where  A.,  the  dormant  partner  of  B.,  in  a 
trading  firm  (the  whole  of  the  business  being 
carried  on  by  B.  and  in  his  name),  allowed,  on 
the  dissolution  of  the  partnership  by  effluxion  of 
time,  the  partnership  stock,  effects,  and  debts  to 
remain  in  the  order  and  disposition  of  B. ;  and 
B.,  after  continuing  in  trade  for  about  two  years 
afterwards  on  his  sole  account,  became  bankrupt 
— Held,  that  A.'s  share  of  the  partnership  pro 
perty  and  effects,  and  of  the  debts  due  on  the 


partnership  account  at  the  time  of  the  dissolu- 
tion, passed  to  B.*8  assignees,  as  being  in  the 
order  and  disposition  of  B.  within  21  Jac  1,  c.  19, 
s.  11.  Gilpin,  In  re,  3  D.  &  R.  636 ;  S.  C,  nom. 
Enderhy,  Ex  parte,  2  B.  &  0. 389 ;  S.  P,,  Wilson, 
Ex  parte,  Buck,  48.    But  see  next  ease. 

The  goods  of  a  partnership,  in  which  one  of 
the  partners  is  a  dormant  partner  and  the  sole 
ostensible  partner  becomes  bankrupt,  do  not  pass  . 
to  his  assignees,  as  being  in  his  possession,  order 
or  disposition  by  the  consent  of  the  true  owner. 
Ilem<ilds  V.  Bowley.  2  L.  R.,  Q.  B.  474 ;  36  L.  J.. 
Q.  B.  247  ;  16  L.  T.  532  ;  15  W.  R.  813;  8B.  &  S. 
406— Ex.  Oh. 

The  fact  of  a  business  being  carried  on  in  the 
name  of  one  ostensible  partner  does  not  make  a  . 
reputed  ownership  in  the  partner  whose  name  is 
used.    Tb. 

A  brother  and  a  sist«r  took  to  the  business  of 
their  father,  a  fanner  and  a  cowkeepeer,  and 
bought  the  stock.  They  then  agreed  to  carry  on 
business  in  partnership,  but  in  the  brother's  name 
alone,  the  partnership  of  the  sister  being  kept 
secret.  She,  however,  lived  on  the  foruL,  and 
helped  her  brother  in  carrying  on  the  business. 
The  partnership  had  lasted  three  years  when  he 
became  bankrupt: — Held,  that  the  sister's  in- 
terest in  the  partnership  effects  was  not  in  his 
order  and  disposition,     lb, 

A  secret  partnership  is  not  within  the  meaning 
of  the  law  as  to  reputed  ownership,  as  there  is  a 
joint  ownership,  and  no  true  owner  as  distinct 
from  an  apparent  owner.    lb. 

Enderby,  Ex  parte  (2  B.  &  0.  389),  overruled. 
lb. 

The  share  of  a  secret  partner  in  the  joint  stock- 
in-trade,  being  in  the  possession  of  an  apparent 
partner  and  the  sole  ostensible  trader,  was  not 
liable  on  the  bankruptcy  of  the  latter,  as  being 
within  the  meaning  or  mischief  of  21  Jac  1,  c 
19 ;  the  bankrupt  having  such  an  interest  and 
qualified  property  in  the  secret  partner's  share 
as  to  destroy  the  essential  requisites  of  a  true 
and  independent  ownership  on  the  one  hand,  and 
of  a  fraudulent  and  reputed  ownership  on  the 
other.  Col  dwell  v.  Gregory,  1  Price,  119 ;  2 
Rose,  149. 

Where  a  secret  partnership  existed  between  A. 
and  B.  to  underwrite  policies  of  insurance  in 
their  separate  names  on  their  joint  account,  and 
A.  died  and  B.  became  bankrupt: — Held,  that 
premiums  due  on  policies  effected  in  A.'8  name 
during  his  lifetime  were  not  in  the  order  and  dis- 
position of  the  bankrupt.  Brett  v.  Beckftith.  26 
L.  J.,  Oh.  130;  3  Jur.,  N.  8.  31. 


Nominal  Partner.] — ^A  trader,  canying  on 
business  in  Regent-street,  but  residing  elsewhere, 
associated  the  name  of  his  son  with  his  own  in 
the  business ;  the  son,  however,  having  no  share 
in  the  profits,  but  merely  a  yearly  salary.  The 
house  in  Regent-street  was  leased  to  the  father, 
the  ground  floor  being  used  for  the  purposes  of 
the  business,  and  the  other  parts  let  out  in  lodg- 
ings, the  rents  of  which  were  placed  to  the 
father's  private  account,  and  all  taxes  and  other 
outgoings  were  also  placed  to  his  debit  in  the 
partnership  books.  The  son  was  permitted  to 
occupy  apartments  in  the  house  for  his  own 
residence,  but  the  father  had  the  control  over 
the  entire  property: — Held,  that  this  property 
was  not  distributable  among  the  joint  creditors, 
but  belonged  to  the  separate  estate  of  the&ther. 
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Murtvn,  Ex  parte,  1  Mont.,D.  &  D.  262  ;  4  Jur. 
849. 

A  Mrine  merchant,  canying  on  business  under 
the  firm  of  J.  R.  &  Co,,  announced  by  a  circular 
that  he  had  taken  his  nephew  into  partnership. 
The  business  was  thenceforth  carri^  on  under 
the  style  of  J.  R.,  sen.,  &  Co.,  but,  as  between 
the  uncle  and  nephew,  the  latter  received  a 
salary  only,  and  did  not  participate  in  the  capi- 
tal, profits  or  losses  of  the  concern.  Part  of  the 
stock-in-trade  consisted  of  wines  in  the  docks, 
which  the  uncle,  on  announcing  the  partnership, 
directed  the  dock  C6mpany  to  deliver  to  the  order 
of  the  new  firm.  On  both  becoming  bankrupt : 
— Held,  that  these  wines  were  in  the  reputed 
ownership  of  the  two,  and  ought  to  be  adminis- 
tered as  joint  estate.  Arhouin,  Ex  parte,  1  De 
Gex,  359. 

P.,  having  dissolved  a  former  partnership  with 
H.  &  C,  continued  the  business  alone  under  the 
style  of  P.,  Son  &  Co.,  his  own  name  alone 
being  placed  over  the  shop  front.  He  employed 
his  son  to  assist  him  in  the  management  of  the 
business,  and  authorized  him  to  sign  cheques  and 
to  order  goods  in  the  name  of  the  firm,  his  in- 
tention being  to  take  his  son  into  partnership 
if  the  business  prospered ;  but  no  partnership 
was  in  fact  entered  into  between  the  father  and 
the  son.  Ultimately  P.  and  his  son  were  jointly 
adjudicated  bankrupts  as  ostensible  partners. 
Of  fifty-seven  creditors  who  proved  in  the  bank- 
ruptcy two  deposed  that  the  son  had  been  held 
out  to  them  as  a  partner  by  the  father,  and 
eight  others  deposea  that  they  had  always  be- 
lieved the  son  to  be  a  partner  : — Held,  that  there 
had  been  a  sufficient  holding  out  of  the  son  as  a 
juutner  to  convert  the  assets  of  the  business, 
which  were  originally  the  separate  estate  of  the 
father,  into  joint  estate  of  him  and  his  son,  so 
far  as  the  creditors  were  concerned.  Hayman, 
Ex  parte,  PaUford,  In  re,  8  Oh.  D.  11 ;  47  L.  J., 
Bk.  64  ;  38  L.  T.  238 ;  26  W.  R.  597— C.  A. 

Held,  also,  that  the  doctrine  of  reputed  owner- 
ship applied,  and  that  the  assets  were  distribu- 
table among  the  creditors  of  the  firm  as  being 
in  the  apparent  possession  and  reputed  ownership 
of  the  firm  with  the  consent  of  the  true  owner. 
Jh. 

InfuLt  Partner.] — In  order  to  bring  goods,  in 
the  order  and  disposition  of  a  bankrupt,  within 
the  provisions  of  the  Bankruptcy  Act,  1869,  s.  15, 
sub-8.  5;  they  must  be  in  the  sole  possession  and 
sole  reputed  ownership  of  the  bankrupt.  DoV' 
man.  Ex  parte.  Lake,  In  re,  8  L.  B.,  Ch.  51  ;  42 
L.  J.,  Bk.  20 ;  27  L.  T.  528 ;  21  W.  R.  94. 

Therefore,  where  two  partners,  one  of  whom 
was  an  infant,  committed  an  act  of  bankruptcy, 
and  the  adult  partner  was  adjudicated  bankrupt : 
— Held,  that  the  machinery  and  trade  fixtures  in 
the  house  where  the  business  was  carried  on, 
which  belonged  to  the  landlord,  and  were  with 
his  consent  in  the  possession  of  the  firm,  did 
not  pass  to  the  trustee  in  the  bankruptcy.    Ih. 

JMaMlntion  of  Partnership.] — By  a  decree  in 
a  suit  a  partnership  between  the  plaintiff  and 
defendant  was  dissolved,  and  the  business  and 
partnership  property  were  ordered  to  be  sold  as  a 
going  concern,  either  party  being  at  liberty  to 
bid.  Under  a  subsequent  order  the  plaintiff 
became  the  purchaser,  he  having  in  the  meantime 
been  carrying  on  the  business  for  the  benefit  of 
the  purchaser.    Under  the  order  approving  of. 


the  purchase  by  him  he  was  allowed  to  go  into 
possession  at  once  as  purchaser.  He  continued 
in  possession  for  some  time,  and  ultimately 
became  -bankrupt : — Held,  that  under  the  cir- 
cumstances the  business  and  partnership  pro- 
perty were  in  his  order  and  disposition  with  the 
consent  of  the  true  owner.  Graham  v.  McCvl^ 
loch,  20  L.  R„  Eq.  397  ;  32  L.  T.  748  ;  23  W.  R. 
786. 

Two  partners  traded  under  the  name  of  one  of 
them  only,  and  upon  a  dissolution  that  one  con- 
tinued the  business,  the  other  retiring,  but  no 
apparent  change  took  place  in  the  firm.  By  the 
agreement,  on  the  dissolution  the  stock-in-trade 
belonged  to  the  continuing  partner,  who  after- 
wards became  bankrupt.  The  stock-in-trade  was 
sold  by  his  assignees  as  his  separate  property,  and 
the  retired  partner,  though  cognizant  of  the  fact, 
made  no  objection  or  claim.  On  the  retired 
partner  becoming  bankrupt : — Held,  that  the 
stock-in-trade  was  not  in  the  reputed  ownership 
of  the  two,  but  ought  to  be  administered  as  the 
separate  estate  of  the  continuing  partner.  Wood, 
Ex  parte,  1  De  Gex,  134. 

Death  of  Partner — Securities  given  to  con- 
tinning  Partners  for  Debt  to  old  Ilrm,] — If  one 
of  four  partners  dies,  and  the  surviving  partners 
compromise,  and  obtain  securities  for  a  debt  due 
to  the  original  firm,  and  become  bankrupts^  the 
securities  are,  by  reputed  ownership,  distribu- 
table amongst  the  creditors  of  the  three.  Tat/lor, 
Ex  parte,  1  Mont.  240. 

If  goods  are  purchased  and  paid  for  by  a  firm 
of  four,  on  the  joint  account  of  themselves  and 
two  other  firms,  and  one  member  of  the  firm  of 
four  dies,  and  the  goods  are  in  the  possession  of 
one  of  the  two  firms :  uix)n  the  bankruptcy  of 
the  survivors  the  goods  do  not  pass  by  reputed 
ownership  to  the  assignees  of  the  survivor.     lb. 

If  a  firm  consigns  goods  to  Hayti,  which,  after 
the  death  of  one  member,  are  returned,  and  a 
bill  of  lading  from  Hayti  is  sent  to  the  holder  of 
a  bin  of  exchange  dishonoured  by  the  partner- 
ship, and  the  goods  remain  in  the  West  India 
Docks,  they,  upon  the  bankruptcy  of  the  sur- 
vivors, are  not  in  their  reputed  ownership.    lb. 

If  a  firm  is  possessed,  as  mortgagees,  of  a  real 
estate,  which,  after  the  death  of  one  member,  re- 
mains in  the  possession  of  the  survivors,  it  is  not 
in  their  reputed  ownership.    lb. 

Property  affoetod  by  Tmst.]— A  father 

and  son  carried  on  business  in  partnership,  under 
articles  which  provided  that  the  machinery  em- 
ployed in  the  ousiness  should  not  form  part  of 
the  capital,  but  should  belong  to  the  father.  The 
father  died,  having  b^  his  will  appointed  his 
wife,  his  son,  and  his  son-in-law  executors  and 
trustees.  He  authorized  his  trustees  to  continue 
his  business,  either  alone  or  in  conjunction  with 
any  person  or  persons,  and  to  employ  the  capital 
employed  in  it  in  carrying  it  on,  and  also  to 
employ  in  it  any  money,  part  of  his  general 
estate.  After  his  death  the  widow  and  the  son 
continued  to  carry  on  the  business  until  they 
became  bankrupt.  The  son-in-law  took  no  part 
in  the  business,  though  he  knew  that  it  was  being 
continued  : — Held,  that  as  the  carrying  on  of  the 
business  by  two  only  of  the  trustees  was  not 
authorized  by  the  will,  the  machinery  was  not 
converted  into  assets  of  the  new  firm,  and  that 
consequently  the  unpaid  creditors  of  the  old  firm 
were  entitled  to  such  of  the  .machinery  as  re- 
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mained  in  specie  at  the  date  of  the  bankruptcy 
of  the  new  firm.  Butcher,  Ex  parte,  Mellor, 
In  re,  13  Ch.  D.  466 ;  42  L.  T.  299  ;  28  W.  R. 
484— C.  A.  Affirming,  S.  C,  28  W.  B.  186.  See 
also  Mancheeter  Bank,  Ex  parte,  Melior,  In  re, 
12  Ch.  D.  917  ;  48  L.  J.,  Bk.  94  ;  40  L.  T.  723. 

Held,  also,  that  the  creditors  of  the  new  firm 
were  not  entitled  to  the  machinery  on  the  ground 
that  it  had  remained  in  the  order  and  disposition 
of  the  new  firm  with  the  consent  of  the  creditors 
of  the  old  firm.     lb. 

Diitolntioii  of  Partnenhip— Debts.] — A  disso- 
lution of  partnership  was  advertised  in  the 
Gazette,  and  a  circular  sent  to  the  creditors  in 
the  name  of  the  dissolved  firm,  requesting  debtors 
to  the  firm  to  pay  their  debts  to  one  partner  : — 
Held,  that  the  notice  was  insufficient  to  take  the 
debts  out  of  the  reputed  ownership  of  the  firm. 
Sprague  or  Brewsttr,  Ex  parte ^  4  l)e  G.,  Mac.  & 
G.  866  ;  22  L.  J.,  Bk.  62. 

The  plant  and  stock-in-trade  were  taken 
])ossession  of  by  the  same  partner,  and  used  in 
his  separate  trade  after  the  dissolution  : — Held, 
that  it  was  in  his  separate  reputed  ownership. 
Ih, 


Fund  appropriated  for  Spoeial  Purpoie.] 

— At  the  death  of  one  of  two  partners,  a  con- 
siderable balance  belonging  to  the  partnership 
was  in  the  hands  of  their  bankers,  a  specific 
lx)rtiou  of  which  the  surviving  partner  drew  out, 
and  handed  over  to  sureties  for  the  completion 
of  a  previous  arrangement  for  the  purposes  of 
the  partnership,  upon  the  understanding  that,  if 
the  arrangement  was  not  carried  into  effect,  the 
money  should  be  returned.  The  arrangement 
was  not  completed,  and  the  surviving  partner  be- 
came bankrupt.  The  money  still  remaining  in 
the  hands  of  the  trustees  :— Held,  that  the  money 
belonged  to  the  joint  estate  of  the  two  partners, 
and  not  to  the  separate  estate  of  the  surviving 
partner.  Leaf,  Ex  parte,  4  Deac.  287  ;  1  Mont. 
&  Chit.  662  ;  4  Jur.  28. 


;  which  remained  unsold  upon  the  premises,  but 
was  separately  warehoused  and  kept  distinct 
from  the  stock  of  the  new  partnership,  and  was 
not  adapted  for  the  new  manufacture  carried  on 
by  8.  &  H.  A  separate  fiat  sued  out  against  H.. 
and  six  months  afterwards  a  joint  fiat  against 
S.  &  O. : — Held,  that  the  assignees  of  S.  &  O. 
were  entitled  to  the  flax,  and  that  the  clause  of 
order  and  disposition  did  not  apply  to  such  a 
state  of  circumstances.  Vardon,  Ex  parte,  2 
Mont,  D.  &  D.  694. 

Death  of  Partner — SnrriTor  left  Szeentor.] 

— A.  authorized  the  sale  of  his  share  in  a  brewery 
to  B.,  his  surviving  partner,  whom  he  appointed 
one  of  his  executors.  B.  conceiving  that  he  had 
duly  become  the  purchaser,  carried  on  the  busi- 
ness until  his  death,  and  it  was  subsequently 
carried  on  by  C,  his  executor.  Afterwards  the 
sale  was  set  aside,  and  the  estate  of  A.  became 
entitled  to  share  in  the  profits  made  subsequent 
to  A.*s  death.  C.  afterwards  became  banlorupt, 
having  the  whole  trade  property  in  his  posses- 
sion : — Held,  that  the  property  was  not  within 
his  order  and  disposition.  Stocken  v.  Daweon, 
9  Beav.  239.    AJfirmed,  17  L,  J.,  Ch.  282. 


Szeentor  entering  Partnership.] — B.,  as 


in  new  Partner.]— J.  C.  S.  and  W.  S., 
carrying  on  business  as  brewers,  in  co-partner- 
ship, acUnitted  W.  as  a  dormant  partner.  It  was 
stipulated  by  deed  that  the  stock  and  effects  of 
the  old  firm,  including  the  plant,  and  book  debts, 
should  form  part  of  the  capital  stock  of  the 
new  co-partnership  ;  that  W.  should  be  paid  10 
I>er  cent,  on  the  capital  advanced  by  him,  and 
should  not  otherwise  interfere.  The  business 
was  carried  on,  as  before,  in  the  names  of  J.  C. 
8.  and  \V.  S.  only,  until  the  new  firm  became 
bankrupt.  Upon  the  petition  of  several  credi- 
tors of  the  old  firm,  some  of  whom  had  notice  of 
the  dormant  partner : — Held,  that  all  the  per- 
sonal chattels  of  the  new  firm  were  within  the 
oi-der  and  disposition  of  J.  C.  8.  and  W.  S.,  and 
ought  to  be  administered  in  the  bankruptcy  as 
the  se{)aratc  estate  of  the  two.  Jennings,  Ex 
parte,  1  Mont.  45. 

Change  of  Partners — Hew  Firm  carrying  on 
different  Trade  to  old.]— S.  k  0.  assigned  all 
their  stocks  and  effects  to  trustees  for  the  benefit 
of  their  creditors,  and  dissolved  their  partner- 
ship. 8.  continued  on  the  same  premises  and 
carried  on  a  different  branch  of  trade,  and  soon 
afterwards  took  in  H.  as  a  partner.  Part  of  the^ 
stock  of  S.  &  0.  which  had  been  assigned  to 
trustees  was  a  quantity  of   New  Zealand  flax,, 


trustee  and  executor  of  his  father's  will,  became 
entitled  to  one  half -share  in  a  distillery  business 
lately  carried  on  in  partnership  between  his 
father  and  another.  In  pursuance  of  a  provision 
in  the  will,  B.  continued  the  partnership  busi- 
ness, and  afterwards  purchased  the  interest  of 
the  beneficiaries  under  the  will,  and  executed 
mortgages  to  secure  the  purchase-money,  by  one 
of  which,  dated  September,  1872,  B.  assigned  all 
his  beneficial  interest  under  his  father's  will  as 
a  security  for  payment  of  the  money  due,  and 
by  the  same  deed  charged  all  his  share  and 
interest  in  the  distillery  partnership,  and  in  the 
good-will  of  the  business,  with  the  repayment 
of  the  money  duo.  New  articles  of  partnership 
were  then  entered  into  between  B.  and  the  old 
partner,  in  which  the  former  appeared  as  the 
owner  of  one-half  the  business.  In  June,  1877, 
B.  was  adjudicated  bankrupt,  and  his  share  in 
the  partnership  had  since  be^  sold  to  the  other 
partner  : — Held,  as  between  B.*b  trustee  in  bank- 
ruptcy and  the  mortgagee,  that  the  mortgage  of 
B.'s  share  and  interest  in  the  partnership  was  a 
charge  upon  a  chose  in  action,  and  as  such  was 
not  affected  by  the  Bankruptcj'  Act,  1869,  s.  15, 
or  by  the  Bills  of  Sale  Act,  1854.  Bainbridgr, 
In  re,  Fletcher,  Ex  parte,  8  Ch.  D.  218  ;  47  L. 
J.,  Bk.  70  ;  38  L.  T.  229  ;  26  W.  R.  439. 

Held,  also,  that  to  bring  partnership  goods 
within  the  order  and  disposition  clause,  they 
must  have  been  in  the  sole  and  absolute  posset 
sion  of  the  bankrupt ;  and  that,  as  the  mort- 
gagee of  B.'s  share  had  not  acquired  the  right  to 
take  possession  of  any  of  the  partnership  pro- 
perty, B.  was  not  in  possession  with  the  consent 
of  the  true  owner.    lb. 

Partnership  Artiolei — Proyiso  in  Smt  of 
Bankruptcy  of  Partner.] — A  provision  in  a  deed 
of  partnership,  that,  in  the  event  of  the  bank- 
ruptcy or  insolvency  of  a  partner,  his  share  in  a 
mining  lease  (forming  part  of  the  partnership 
property)  shall  go  over  to  his  co-partners,  is  void, 
as  being  in  fraud  of  the  bankrupt  laws.  IPAt/- 
more  v.  Afa^on,  2  Johns.  &  H.  204 ;  31    L,  J^ 
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Ch.  433 ;   8  Jur.,  N.  S.  278 ;  5  L.  T.  631 ;  10 
W.  R.  168. 

k.  Svldenoe  as  to  Owneraliip. 

Bepatation  in  Heighbonrhood.] — In  an  action 
of  trover  by  assignees  of  a  bankrupt  for  a 
rick  of  bark,  of  which  he  was  the  reputed 
owner,  a  witness  may  be  asked  what  was  the 
reputation  of  the  neighbourhood  as  to  whom  the 
rick  belonged  to  at  the  time  of  the  bankruptcy, 
and  if  it  appears  that  the  bankrupt  had  exercised 
repeated  acts  of  ownership  over  it  previously  to 
that  time,  the  action  will  lie.  Oliver  v.  BarU 
lett,  3  Moore,  692  ;  1  B.  &  B.  269. 

In  an  action  by  assi^iecs  of  a  bankrupt, 
claiming  property  which  he  was  alleged  to  have 
had  in  his  possession,  order  and  disiM)sition,  as 
the  reputed  owner  at  the  time  of  his  bankruptcy, 
it  was  competent  for  the  defendant  who  had 
paid  a  valid  consideration  for  the  property  to 
give  in  evidence  a  contrary  reputation,  and  to 
resist  the  claim  under  21  Jac.  1,  c.  19,  s.  11,  upon 
those  gprounds.     Gurr  v.  Ruttony  Holt,  327. 

Conduct  of  Bankrupt.] — Upon  a  question 
whether  A.,  after  executing  a  conveyance  of 
property  to  trustees  for  the  benefit  of  his  wife, 
had  the  disposition  of  the  property ;  evidence 
of  his  making  an  assignment  of  it  is  not  admis- 
sible against  the  trustees,  unless  they  were  privy 
to  it,  or  unless  the  property  was  delivered,  and 
the  assignment  acted  upon.  Meyer  v.  Sefton^ 
2  Stark.  274. 

BeelarationB  by  Bankrupt.] — In  trover  against 
assignees  for  goods  claimed  by  them  as  belonging 
to  the  bankrupt,  or  as  being  in  his  order  and 
disposition  at  the  time  of  his  bankruptcy,  with 
the  consent  of  the  true  owner,  they  offered  in 
evidence  declarations  made  by  the  bankrupt 
before  his  bankruptcy,  as  to  the  goods,  in  the 
absence  of  the  plaintiff,  in  order  to  show  an 
exercise  of  dominion  over  them  as  owner.  This 
evidence  having'  been  rejected,  and  the  jury 
having  found  for  the  plaintiff,  the  court  sent  the 
cause  down  for  a  new  trial.  Sharpe  v.  Mew- 
ji/whne,  8  Scott,  21  ;  5  Bing.  N.  C.  713  ;  3  Jur. 
581. 

ABsigneea  of  Goods  allowing  Assignor  to 
trade    for    their    Benefit — Estoppel.] — A.,   a 

horse-dealer  and  jobber,  assigned  all  his  stock 
in  trade  to  trustees  for  the  benefit  of  his 
creditors,  until  all  his  debts  should  be  paid  off, 
to  hold  on  certain  trusts,  that  so  long  as  A. 
should  observe  the  orders  of  the  trustees,  he 
was  to  be  allowed  to  carry  on  and  conduct  the 
business  subject  to  their  orders,  but  that  they 
should  have  the  power  to  determine  his  posses- 
sion on  his  failing  to  observe  their  orders  ;  that 
all  moneys  received  in  the  business  were  to  be 
paid  to  the  account  of  the  trustees,  and  all 
moneys  paid  by  their  cheques  ;  and  that  A.  was 
to  receive  a  weekly  salary.  The  creditors  also 
advanced  a  sum  of  money  to  carry  on  the  busi- 
ness. The  business  was  carried  on  by  A.  for 
some  time,  his  name  being  over  the  door  at  the 
place  of  business,  and  he  had  dealings  with 
various  persons  as  if  he  carried  on  the  business 
on  his  own  account ;  but,  on  his  neglecting  to 
observe  the  orders  of  the  trustees,  they  deter- 
mined his  right  to  carry  on  the  business,  and  he 
admitted  in  writing  that  they  had  a  right  to 
VOL.  I. 


and  did  assume  the  possession  of  the  stock  in 
trade.  The  trustees  thereupon  gave  notice  to 
the  parties  who  had  some  of  the  horses,  part  of 
the  stock  in  trade,  that  they  belonged  to  them. 
Two  days  after  this  notice  A.  committed  an  act 
of  bankruptcy.  On  an  inteipleader  issue  to  try 
whose  horses  these  were : — Held,  that  the  trus- 
tees, by  allowing  A.  to  carry  on  the  business  in 
his  own  name,  were  not  estopped  from  denying 
the  horses  were  A.'s ;  and  that  the  horses  were  not 
in  the  possession,  order  and  disposition  of  the 
bankrupt  at  the  time  of  the  bankruptcy,  within 
6  Geo.  4,  c.  16,  s.  72.  Frice  v.  Groam^  2  Ex. 
542  ;  17  L.  J.,  Ex.  346. 

Person  dealing  with  Ooods  by  Bankrupt's 
orders — Estoppel.] — M.,  the  o\vner  of  go(Kls,  put 
C.  into  possession  of  them,  who  remained  so 
until  after  the  death  of  the  owner,  who  died 
intestate.  After  M.'s  death  the  defendant  sold 
the  goods  by  the  desire  and  as  the  property  of 
C,  who  had  previously  committed  an  act  of 
bankruptcy  of  which  the  defendant  was  cog- 
nizant. The  intestate's  goods  had  not  been 
administered,  and  the  ordinary  had  not  claimed 
them.  In  an  action  by  the  assignees  of  C.  for 
the  conversion  of  the  goods : — Held,  that  the 
defendant  was  not  entitled  to  set  up  the  right 
of  the  ordinary  to  the  goods,  and  therefore  that 
the  defendant  could  not  insist  that  the  property 
was  not  shewn  to  have  been  in  the  order  and 
disposition  of  the  bankrupt  with  the  consent  of 
the  true  owner.  White  v,  Midlett^  6  Ex.  713; 
20  L.  J.,  Ex.  291. 


1.  Order  for  Sale  by  Court  of  Bankruptcy. 

Under  12  ft  18  Yict.  c.  106,  s.  125.]— Goods  in 
the  order  and  disposition  of  a  bankrupt,  as  re- 
puted owner,  do'not  pass  to  his  assignees  under 
12  &  13  Vict.  c.  106,  s.  141,  but  in  order  to  vest 
the  property  in  such  goods  in  the  assignees  or 
other  person,  the  Court  of  Bankruptcy  must 
make  an  order  under  s.  125.  Jleslop  v.  Baker ^ 
6  Ex.  740  ;  20  L.  J.,  Ex.  350  ;  15  Jur.  684. 

Order  must  be  Specific.] — An  order  by  a  com- 
missioner for  the  sale  of  goods  in  the  possession, 
order  or  disposition  of  a  bankrupt  as  reputed 
owner,  must  be  specific  as  to  the  goods  to  which 
it  is  to  apply  (although  it  may  be  made  on  an 
ex  parte  application).  Quartermaine  v.  BittleS' 
ton,  13  C.  B.  133  ;  22  L.  J.,  C.  P.  105  ;  17  Jur. 
281. 

An  order  is  sufficient  if  it  specifies  the  goods 
ordered  to  be  sold,  without  referring  by  name 
to  the  persons  supposed  to  be  the  true  owners  of 
such  gfoods.  Freshney  v.  \Carrich,  1  H.  &  N. 
653  ;  26  L.  J.,  Ex.  129. 

An  order  was  made  by  a  county  court  judge 
for  the  sale  of  all  the  goods  of  a  bankrupt  in  and 
about  his  premises,  called  the  Cross  Keys.  The 
bankrupt  had  on  his  premises,  with  the  consent 
of  the  true  owner,  certain  goods,  of  which  the 
bankrupt  was  the  reputed  owner  : — Held,  that 
the  order  sufficiently  described  the  goods  to  be 
sold,  though  it  did  not  state  the  name  of  the 
true  owner.  Fielding  v.  LeCy  18  0.  B.,  N.  S.  499; 
34  L.  J.,  C.  P.  143  ;  11  Jur.,  N.  S.  323  ;  12  L.  T. 
25  ;  13  W.  R.  462. 

Hade  ez  parte.] — An  order  made  by  the  Court 
of  Bankruptcy  for  sale  of  goods,  as  in  the  re- 
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puted  ownerBhip  of  a  bankrupt,  is  ex  parte. 
Mather  v.  Lay,  2  Johns.  &  H.  374. 

Semble,  it  cannot  be  appealed  against  by  the 
tme  owner.    lb,    But  see  next  Que, 

The  Court  of  Chancery  has  jurisdiction  (not- 
withstanding such  order)  to  restrain  a  sale,  and 
determine  the  rights  of  the  parties.    lb. 

An  application  by  the  true  owner  to  the  Court 
of  Bankruptcy  for  a  stay  of  proceedings,  is  not  a 
bar  to  a  subsequent  bill  for  an  injunction  to 
stay  a  sale.    lb. 

Appeal  by  Tnie  Owner.] — An  order  is  not  final 
and  conclusive  against  the  true  owner.  Graham 
V.  Furber,  14  C.  B.  134  ;  2  C.  L.  R.  10  ;  23  L.  J., 
C.  P.  10 ;  18  Jur.  61. 

Belation  of  Trustee's  Title.]— By  the  order 
vesting  the  property  in  the  assignees  or  vendee 
of  the  goods,  their  title  has  relation  back  to  the 
act  of  bankruptcy,  in  the  same  way  as  the  title 
of  the  assignees  has  by  the  general  assignment. 
Hetlop  V.  Baker,  8  Ex.  411  ;  22  L.  J.,  Ex.  333. 

Authority  to  bring  Action.] — The  usual  order 
by  the  Court  of  Bankruptcy,  authorizing  the 
bankruptcy  assignee  to  bring  an  action  for  the 
recovery  of  a  debt,  was  not  an  order  for  the  sale 
and  disposal  of  the  property  for  the  benefit  of 
the  bankrupt's  creditors  within  12  &  13  Vict.  c. 
106,  s.  125.  Cooke  v.  Hemminq,  3  L.  R.,  C.  P. 
334  ;  37  L.  J.,  C.  P.  179  ;  18  L.  T.  772  ;  16  W.  R. 
903. 

Evidence  of  Bepnted  Ownership.]  —  Mort- 
gagees of  a  cargo  on  board  a  ship  on  the  coast  of 
Africa,  sent  no  notice  of  their  security  to  the 
captain  till  two  months  after  the  date  of  the 
mortgage,  during  all  which  time,  and  more,  the 
ship  was  lying  off  that  coast,  nor  was  any  notice 
received  by  the  captain  till  after  the  mort^gor 
had  become  bankrupt : — Held,  that  aflidavits  of 
these  facts,  and  of  there  having  been  opportuni- 
ties of  earlier  communication  with  the  vessel, 
constituted  a  sufficient  primA  facie  case  for  an 
application  ex  parte  for  an  order  for  sale  of  the 
cargo,  as  being  in  the  reputed  ownership  of  the 
bankrupt,  with  the  consent  of  the  true  owner. 
Lucas,  Ex  parte,  3  De  G.  &  J.  113. 


XI.  PROOF  OF  DEBTS. 
1.  General  Pbinciple. 

The  object  of  the  Bankruptcy  Act,  1869,  is  to 
set  the  bankrupt  free  from  every  contract  of 
every  description,  which  he  entered  into  prior  to 
his  bankruptcy,  and  to  enable  the  other  parties 
to  such  contracts  to  prove  against  the  estate  for 
what  they  could  have  recovered  at  law  in  an 
action  for  breach  of  contract  against  the  bank- 
rupt. Llynvi  Coal  and  Iron  Cornpany,  Ex  parte, 
Bide,  Inre,  7  L.  R.,  Ch.  28  ;  41  t.  J.,  Bk.  6  ;  25 
L.  T.  609  ;  20  W.  R.  106. 

Voluntary  Obligations.  ]->By  the  Bankruptcy 
Act,  1869,  s.  32,  all  debts  provable  imder  the 
bankruptcy,  after  those  to  which  priority  is  given 
by  that  section,  are  to  be  paid  piari  passu  ;  and 
therefore  the  rule  of  equity  that  creditors  by 
specialty  who  are  mere  volunteers  are  not  entitled 
to  compete  with  creditors  on  simple  contract  for 
valuable  consideration  is  no  longer  applicable. 
Steioartf  In  re,  Pottinger^  Ex  parte,  8  Ch.  D.  621  j 


47  L.  J.,  Bk.  43  ;  38  L.  T.  432  ;  26  W.  R.  648— 
C.  A. 

2.  Natuse  of  Debt. 

Xoral  Obligation.] — ^A.  died  intestate  and  in- 
solvent, having  abstamed  from  making  a  provision 
by  wiU  for  his  daughters,  in  consequence  of  a 
promise  from  his  son  to  pay  an  annuity  of  502.  to 
each  of  them  while  single,  and  5002.  to  each  upon 
her  marriage  ;  but  it  did  not  appear  what  the 
nature  or  amount  of  the  provision  was  which  A. 
abstained  from  making  : — Held,  upon  the  bank- 
ruptcy of  the  son,  that  this  promise,  thou^ 
morally,  was  not  legally  binding  upon  the  son, 
and  that  it  did  not  constitute  a  debt  provable 
under  the  fiat.    Mudie,  Ex  parte,  6  Jur.  1093. 

Illegal — Sootch  Banknotes  in  England.] — A., 

being  agent  of  and  also  partner  in  the  Leith 
Banking  Company,  opened  an  office  at  Carlisle, 
and  circulated  there  promissory  notes,  drawn  by 
the  company^s  cashier  in  Scotland,  and  made  pay- 
able to  the  bearer  on  demand  at  the  company's 
office  in  Leith  : — Held,  this  was  in  violation  of 
the  statutes  passed  for  the  protection  of  the  Bank 
of  England,  and  that  a  debt  formed  of  notes  so 
issued  could  not  be  proved  under  a  commission 
of  bankruptcy.  Mandleson,  Ex  parte,  1  Mont,  k 
Mac.  86. 

Contraband  Goods.] — ^A  seller  abroad  of 

contraband  goods  is  entitled  to  prove,  unless  he 
is  a  participator  in  smuggling  them.  Caralierre^ 
Ex  parte,  2  Glyn  &  J.  227. 

Trading  with  Enemy.  ] — A  debt  arising  out 

of  a  contract  to  convey  British  goods  to  a  mar- 
ket in  an  enemy's  country,  cannot  be  proved  under 
a  commission  after  peace  has  been  established  be- 
tween that  country  and  Great  Britain.  SckmaZd' 
ing,  Ex  parte.  Buck,  93. 

Broker  acting  as  Xerchant.] — A  proof 

may  be  made  of  a  debt  to  a  broker  of  the  dty  of 
London,  arising  out  of  a  transaction  in  which  he 
acted  as  a  merchant,  although  in  contravention 
of  his  duty  in  his  office  and  the  bond  given 
by  him.  Dyster,  Ex  parte,  2  Rose,  349  ;  1  Mer. 
155. 


Illegal  Insnranoe.] — ^A  bill  was  indorsed 

to  a  broker  in  consideration  of  the  money  paid 
by  him  in  effecting  insurances,  one  of  whi<^  was 
illegal ;  the  acceptor  becoming  bankrupt,  the  pe- 
tition of  the  indorsee  to  prove  as  to  what  arose 
upon  the  illegal  insurance  was  dismissed.  Mather^ 
Ex  parte,  3  Ves.  jun.  373. 

Chuning  TransaotionB — Stoek  Exchange  Bar- 
gains.] — ^A  debt  arising  out  of  a  loan  transaction 
or  bargain  contract  on  the  Stock  Exchangee, 
between  the  members,  is  not  a  gambling  transac- 
tion, and  may  be  proved  for  on  the  bsjukruptcy 
of  one  of  the  parties.  Phillips,  Ex  parte,  2  De  G., 
F.  &  J.  634  ;  30  L.  J.,  Bk.  1  ;  6  Jur.,  N.  S.  12T3  ; 
3  L.  T.  516  ;  9  W.  R.  131. 

Gonrsing  with  Oreyhonnds.] — ^Where  a 

steward  of  a  coursing  club,  who  had  collected 
subscriptions  and  other  contributions  from  the 
members,  which  he  was  bound  to  hand  over  to 
the  treasurer,  became  bankrupt : — Held,  that  the 
treasurer  might  prove  for  the  amount.  Held,  also 
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that,  thoagh  one  of  the  purposes  to  which  the 
fand  was  to  be  applied  was  to  provide  stakes  for 
running  matches  with  greyhounds,  this  afforded 
no  objection  to  the  proof,  under  the  statutes  for 
preyention  of  gaming.  Kifig,  Ex  parte^  2  Deac. 
23. 


Xoney  lent  to  pay  Bets. — Money  lent  to 


pay  a  lost  bet  is  not  "money  knowingly  advanced 
for  gaming  or  betting  *'  within  5  &  6  Will.  4,  c. 
41,  s.  1,  and  the  lender  will  be  admitted  to  prove 
in  the  bankruptcy  of  the  borrower  for  money  so 
lent.  Pyke,  Ex  parte^  Lister,  In  re,  8  Ch.  D. 
754  ;  47  L.  J.,  Bk.  100  ;  38  L.  T.  923  ;  26  W.  R. 
806— C.  A. 

Inducing  Partiei  to  Tnut  Debtor.]— A.,  an 
innkeeper,  assigned  the  premises  and  furniture 
to  B.,  as  his  successor  in  the  inn,  and  placed  his 
son,  who  was  a  minor,  with  B.,  at  a  yearly  salary 
in  the  first  instance,  but  upon  the  understanding 
that  he  was  afterwards- to  be  taken  in  as  partner. 
The  licence  was  transferred  to  B.  and  A,'s  son 
jointly,  and  B.  became  bankrupt,  after  contract- 
ing a  large  debt  with  A.,  the  proof  of  which  was 
rejected  by  the  commissioners,  on  the  ground  that 
A.  concealed  his  son's  minority,  and  thus  induced 
parties  to  trust  the  bankrupt,  who  had  no  capital: 
— Held,  that  the  commissioners  were  not  justified 
in  rejecting  the  proof.  Archer,  Ex  parte,  2  Mont., 
D.  &  D.  784. 

Debts  arising  from  a  Felony.] — If  one  of  three 
partners  obtains  by  forgery  a  sum  from  the  sale 
of  stock,  which  he,  in  fraud  of  his  partners,  pays 
into  the  banking-house,  and  withdraws  it,  it  is 
provable  against  the  joint  estate  by  the  stock 
proprietor,  although  he  has  not  prosecuted  or 
given  evidence  against  the  convicted  felon.  Bol- 
land.  Ex  parte,  1  Mont.  &  Mac.  315. 

Where  an  actuary  embezzled  various  sums,  ren- 
dering forty  indictments  necessary,  and  became 
bankrupt,  and  five  indictments  were  preferred, 
which  failed  from  technical  reasons  which  would 
apply  to  any  other  indictment,  the  proof  was 
allowed  for  the  whole  sum  embezzled.  Jones, 
Ex  parte,  2  Mont.  &  Ayr.  193  ;  3  Deac.  &  Chit. 
525. 

A  proof,  resting  on  a  felony,  cannot  be  made 
till  after  a  prosecution,  except  where  conviction 
is  hopeless.    lb, 

A  servant  acknowledged  that  he  had  misapplied 
sams  received  from  his  master's  debtors,  and  gave 
his  master  a  warrant  of  attorney  for  securing  the 
amount  by  instalments,  the  master  treating  his 
conduct  as  a  mere  breach  of  trust ;  after  which 
the  servant  became  bankrupt  : — Held,  that  the 
master  could  not  prove  for  the  amount  until  he 
had  prosecuted  the  bankrupt  for  the  felony.  El- 
liott.  Ex  parte,  3  Mont.  &  Ayr.  110, 123  ;  2  Deac. 
172. 

A.  committed  a  forgery  upon  a  banking  com- 
pany (B.),  was  prosecuted  by  them,  and  a  true  bill 
found  against  him  by  the  grand  jury.  At  the 
same  assizes  A.  was  tried  upon  another  indict- 
ment for  forgery  upon  another  banking  company 
(C),  to  which  he  pleaded  guilty,  and  received  sen- 
tence of  penal  servitude.  The  judge  directed  B.'s 
indictment,  to  which  A.  had  pleaded  not  guilty, 
to  stand  over,  as  justice  was  satisfied  by  the  sen- 
tence already  passed  upon  A.  Previously  to  the 
oonviction  A.  had  assigned  all  his  estate  for  the 
benefit  of  his  creditors : — Held,  that  the  banking 
company  (B.)  was  entitled  to  prove  as  creditors 


of  A.  under  this  assignment  for  the  amount  paid 
by  them  upon  the  forged  cheque,  and  that  they 
had  not  forfeited  their  rights  by  abstaining  from 
pressing  for  an  actual  conviction  upon  the  indict- 
ment preferred  by  them.  Dudley  and  West, 
Bromwick  Banking  Company  v.  Spittle,  1  Johns. 
&  H.  14 ;  2  L.  T.  47  ;  8  W.  R.  361. 

A  bankrupt,  who  was  a  banker's  clerk,  having 
absconded  on  the  16th  of  March,  1877,  defalca- 
tions to  the  extent  of  a  few  hundred  pounds 
were  being  discovered,  when  on  the  24th  of  the 
same  month  the  bankers  received  from  the  bank- 
rupt a  letter  confessing  thefts  to  the  amount  of 
7,852/.  19*.  Instructions  were  given  on  the 
26th,  in  consequence  of  which  a  warrant  for  his 
apprehension  was,  on  the  28th,  placed  in  the 
hands  of  a  detective,  who  failed  to  find  him  in 
England.  Conversations  on  the  19th  and  again 
on  the  22nd  of  March,  between  a  partner  of  the 
bank  and  relatives  of  the  bankrupt,  were  deix>sed 
to.  In  the  course  of  the  former  the  partner  said, 
"  My  advice  is,  that  he  should  get  out  of  the 
country  to  America,  or  elsewhere  ; "  and  on  the 
latter  occasion  an  offer  having  been  made  by  the 
bankrupt's  wife  that  the  bankrupt  should  return 
and  throw  himself  on  the  mercy  of  the  bank,  the 
partner  said,  "  No,  if  he  did  that,  we  should  be 
obliged  to  prosecute  him  ;  if  he  were  abroad  I 
don't  suppose  we  should  trouble  further  for 
him."  After  the  conversation  on  the  19th,  one 
of  the  relatives  who  was  present  had  an  inter- 
view with  the  bankrupt  in  this  country,  since 
which  he  had  disappeared.  The  registrar  of  the 
county  court  having  refused  to  admit  to  proof  a 
claim  of  the  bankers  for  7,852Z.  19*. : — Held, 
that  there  was  not  proof  of  such  negligence  on 
the  part  of  the  bankers  to  bring  the  criminal  to 
justice  as  disentitled  them  to  prove  for  the 
amount  stolen ;  and  appeal  allowed.  Turquand, 
Ex  parte,  Shepherd,  In  re,  9  Ch.  D.  704.  Affirmed 
sub  nom.  Ball,  Ex  parte,  Shrphrrd,  In  re,  next 
case. 

Per  James  and  Bramwell,  L.  JJ. : — Even  if  a 
person  injured  by  a  felony  is  debarred  from  prov- 
ing in  the  bankrxiptcy  of  the  felon  in  respect  of 
the  injury  until  he  has  prosecuted  the  felon,  the 
obligation  to  prosecute  does  not  extend  to  his 
trustee  in  bankruptcy,  though  the  injured  person 
himself  tendered  his  proof  before  his  own  bank- 
ruptcy. BalL  Ex  parte,  Sfwpherd,  In  re,  10  Ch. 
D,  667  ;  48  L.  J.,  Bk.  57  ;  40  L.  T.  141 ;  27  W.  R. 
563 ;  14  Cox,  C.  C.  237— C.  A. 

Per  Baggallay,  L.  J. : — A  person  who  has  been 
injured  by  a  felony  is  not  allowed  by  the  policy 
of  the  law  to  seek  civil  redress,  if  he  has  failed 
in  his  duty  of  bringing  or  endeavouring  to  bring 
the  felon  to  justice.  And  the  trustee  in  bank- 
ruptcy of  the  injured  person  stands  in  no  better 
position  than  he  himself.    lb. 

But  this  rule  does  not  apply  where  the  offender 
has  escaped  from  the  jurisdiction  before  a  prose- 
cution could  have  been  commenced  by  the  exer- 
cise of  reasonable  diligence.    lb. 

Bankers  allowed  a  customer  to  overdraw  his 
current  account  on  his  depositing  with  them  as 
security  for  the  overdraft  some  bills  of  exchange 
drawn  by  him  upon,  and  purporting  to  be  ac- 
cepted by,  a  third  pei-son.  After  the  customer 
had  ovewlrawn  hisaccount  the  bankers  discovered 
that  the  acceptances  were  forgeries.  They  then 
communicated  with  the  customer,  and  ultimately 
gave  up  the  forged  acceptances  to  him,  receiving 
from  him  in  exchange  joint  and  several  promis- 
sory notes  of  himself  and  his  father.    The  custo« 
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mer  was  afterwards  adjudicated  a  bankrupt. 
The  notes  were  not  paid  at  maturity: — Held, 
that,  though  the  bankers  had  not  prosecuted  the 
bankrupt  for  the  felony,  and  whether  they  had 
or  had  not  agrreed  not  to  prosecute  him,  they 
were  entitled  to  prove  in  the  bankruptcy  for  the 
balance  due  to  them  upon  the  bankrupt's  cur- 
rent account.  Leslie,  Ex  parte ^  Guerrier^  In  re, 
20  Ch.  D.  131  ;  51  L.  J.,  Ch.  689  ;  46  L.  T.  548  ; 
30  W.  R.  344  ;  15  Cox,  C.  C.  125— C.  A. 

Statute  of  Limitations.  1 — After  a  commission 
has  issued,  the  Statute  oi  Limitations  does  not 
affect  debts  not  previously  barred.  Ross^  Ex 
parte,  2  Glyn  &  J.  46,  330. 

A.  and  B.  made  a  joint  promissory  note,  ten 
years  after  the  date  of  which  B.  executed  an  as- 
signment of  his  property,  in  trust  for  his  credi- 
tors, under  which  a  dividend  was  paid  to  the 
holder  of  the  note.  A.  became  bankrupt : — 
Held,  that  the  payment  of  the  dividend  under 
B.'s  assignment,  being  after  the  Statute  of  Limi- 
tations had  already  run,  did  not  revive  the  debt 
as  against  A.,  so  as  to  enable  the  holder  to  prove 
on  the  note  under  the  fiat  against  A.  Woodward, 
Ex  parte,  3  Deac.  294. 

If  a  debt  which  is  barred  under  a  commission  is 
revived  prior  to  a  second,  it  is  provable  under  the 
latter.     Robert*  v.  Morgan,  2  Esp.  736. 


Aoknowledgment    in  Writing — Bill    of 


Exchange.] — ^A  bill  of  exchange  was  given  by  a 
bankrupt  to  a  creditor,  in  consideration  of  an 
advance  of  money  made  more  than  six  years  be* 
fore  the  bill  was  given.  Five  years  after  proof 
was  made  upon  the  bill,  and  dividends  had  been 
received  upon  it,  the  commissioners  ordered  the 
proof  to  be  expunged,  on  the  ground  that  the  bill 
was  not  such  an  acknowledgment  in  writing  of 
the  debt  as  took  the  case  out  of  the  Statute  of 
Limitations : — Held,  that  the  bill  was  sufficient 
fof  that  purpose,  and,  consequently,  that  the 
proof  must  be  restored.  Wilson,  Ex  parte,  I 
Mont.,  D.  &  D.  586. 


Payment  onAeconnt.]— A  debtor,  in  1831, 


agreed  with  his  creditor  to  pay  him  a  composition 
of  five  shillings  in  the  pound  upon  the  amount  of 
his  debt,  by  instalments.  The  first  instalment 
was  paid  ;  when  the  creditor  agreed  to  give  the 
debtor  a  release  in  full,  on  his  paying  the  balance 
of  the  composition.  The  debtor  made  default  in 
payment  of  the  balance  ;  but  in  February,  1839, 
being  pressed  for  the  payment  of  the  demand  of 
the  creditor,  he  made  a  payment  of  100/.,  in  part 
of  the  balance  of  the  composition,  and  required 
a  receipt  as  for  a  composition  of  five  shillings  in 
the  pound  upon  the  balance  of  account  owing  by 
him.  The  creditor  acknowledged  the  payment 
of  the  100/.,  but  declined  signing  a  receipt  in 
this  form.  In  September,  1839,  the  debtor  be- 
came bankrupt : — Held,  that  the  agreement  for 
the  composition  did  not  preclude  the  creditor 
from  proving  for  the  balance  of  the  original 
debt,  and  that  it  was  not  barred  by  the  Statute 
of  Limitations.  Bateson,  Ex  parte,  1  Mont.,  D. 
&  D.  289. 

A  debtor,  one  of  whose  debts  had  been  con- 
tracted more  than  six  years,  had  joined  in  exe- 
cuting a  deed  of  inspectorship,  reciting  that  he 
was  indebted  to  divers  persons,  and  assigning  his 
business  and  effects  to  inspectors  who  were  to 
realise  and  pay  his  creditors  by  instalments.  The 
.deed  provided  that  if  the  debtor  should  be  adjudi- 


cated a  bankrupt,  or  if  execution  should  issue 
against  him  (wnich  event  happened),  the  inspec- 
tors might  declare  the  deed  at  an  end,  and  the  cre- 
ditors might  sue  for  their  debts,  any  instalments 
that  had  been  paid  being  taken  as  part  payment. 
A  schtniule  of  the  debts  verified  by  the  debtor's 
affidavit  was  filed,  and  a  small  dividend  paid 
under  the  deed  to  the  creditors.  A  proof  being 
tendered  for  the  debt  on  the  debtor's  subsequent 
bankruptcy  : — Held,  that  neither  the  execution 
of  the  deed,  nor  the  filing  of  the  schedule,  nor 
the  payment  of  the  dividend  was  sufficient  to 
take  the  case  out  of  the  Statute  of  Limitations, 
and  that  the  proof  must  be  rejected.  Topping^ 
Ex  parte,  34  L.  J.,  Bk.  44 ;  12  L.  T.  787  ;  13 
W.  6.  1025. 


Seoteh  Seqneatration.] — A  sequestration 


in  a  foreign  country  does  not  suspend  the  run- 
ning of  time  prescribed  by  the  Statute  of  Limita- 
tions ;  and  therefore  a  creditor  under  a  Scotch 
sequestration  issued  in  1836  was  not  allowed  to 
prove  his  debt  against  the  estate  of  his  debtor, 
who  had  subsequently  set  up  business  in  London, 
had  become  embarrassed,  and  filed  a  petition  in 
bankruptcy,  in  1860.  Kidd,  Ex  parte,  7  Jur., 
N.  S.  613  ;  4  L.  T.  334. 

Ca.  sa. — ^Beath  of  Plaintiff— Disoharge  firom 
Prison.] — A  creditor,  having,  before  the  bank- 
ruptcy of  his  debtor,  taken  him  in  execution, 
died  shortly  before  the  issuing  of  the  fiat ;  and 
the  bankrupt,  eight  months  after  the  issuing  of 
the  fiat,  obtained  a  judge*s  order  for  his  dis- 
charge, on  the  ground  that  the  action  abated  by 
the  death  of  the  plaintiff,  the  plaintiff's  execu- 
trix interfering  in  no  way  whatever  to  oppose 
the  discharge  : — Held,  that  the  discharge  was 
not  an  extinguishment  of  the  debt,  and  that  the 
executrix  could  prove.  Goodman,  Ex  parte, 
3  Deac.  631  ;  1  Mont.  &  Chit  151. 

Debt  schednled  nnder  Ineolvent  Act.]  —  A 
creditor,  whose  debt  is  inserted  by  his  debtor  in 
his  schedule,  on  taking  the  benefit  of  the  Insol- 
vent Act,  may  prove  for  the  balance  due  to  him 
under  a  subsequent  fiat  in  bankruptcy  issued 
against  his  debtor,  and  is  entitled  to  receive  divi- 
dends pari  passu  with  the  other  creditors  of  the 
bankrupt,  without  any  reference  to  the  sources 
from  which  the  whole  divisible  fund  is  derived. 
Fenwick,  Ex  parte,  2  Deac  27. 

Belease  of  one  Joint  Debtor.] — Proof  under 
the  bankruptcy  of  one  joint  debtor,  after  receiv- 
ing a  composition  from  the  other,  was  expunged, 
the  release  to  one  being  a  release  to  both.  Slater, 
Ex  parte,  6  Ves.  146. 


By  bis  Banlamptcy.] — ^The  bankruptcy 


and  certificate  of  one  of  several  joint  grantors  of 
an  annuity  and  covenantors  for  payment,  dis- 
charge the  bankrupt,  but  not  his  oo-defendanta. 
Baxter  v.  NicholU,  4  Taunt.  90  ;  2  Rose,  111. 

Payable  at  a  future  Day.]— The  7  Geo.  1, 
c.  31,  s.  1,  was  confined  to  written  securities. 
Parslow  V.  Bearlove,  4  East,  4S8;  1  SmiUL, 
281 ;  5  Esp.  78.  And  see  Hoshins  v.  Duperoy^ 
9  East,  498  ;  €  Esp.  58. 

And  the  statute  extended  to  all  pergonal 
securities  for  a  valuable  consideration,  where  the 
time  of  payment  was  certain  though  future. 
Pattuon  V.  BanJtes,  Cowp.  543. 
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A  bond  for  the  pajmcnt  of  an  annuity  for  a 
term  of  years  was  within  the  statute.    lb. 

A  bond  payable  by  instalments  given  in  con- 
sideration that  the  obligee  would  many  and  settle 
a  small  estate  upon  a  servant  woman,  and  also 
maintain  a  bastard  of  the  obligor,  was  within 
the  7  Geo.  1,  c.  31,  and  might  be  proved  under  a 
commission  of  bankrupt  against  the  obligor. 
CottTcll,  Exparte^  Cowp.  742.  And  see  Brooks 
v.  Lltryd,  1  T.  R.  17. 

Where  it  was  agreed,  upon  a  loan  to  the  bank- 
rnpt,  bearing  interest,  that  six  months*  notice 
should  be  given  before  repayment  was  required, 
the  debt  is  provable,  though  no  notice  was 
given  before  the  bankruptcy.  Downman^  Ex 
parte^  2  Glyn  &  J.  241 ;  S,  P.,  contra,  Dovmrn-an^ 
Ilx  parte,  2  Glyn  &  J.  85  ;  Minet^  Ex  parte j  14 
Ves.  189. 

Moneys  were  advanced  by  E.  to  the  bankrupt, 
secured  by  a  note,  whereby  the  bankrupt  pro- 
mised to  pay,  after  throe  months'  notice,  tbe 
moneys  advanced,  with  interest  at  5  per  cent. 
Two  years'  interest  had  been  paid  before  the 
commission,  but  no  notice  hajl  been  given : — 
Held,  that  E.  was  entitled  to  prove  for  the 
principal  moneys,  and  interest  up  to  the  commis- 
sion.   Elgar,  Ex  parte,  2  Glyn  &  J.  1. 

The  drawer  of  a  bill  which  had  been  accepted 
and  was  not  refused  payment  by  the  acceptor  till 
after  the  bankruptcy  of  tbe  drawer,  is  discharged 
by  his  certificate,  inasmuch  as  such  debt  is'  made 
provable  under  his  commission,  by  7  Geo.  1, 
c.  31.  Starey  v.  Bams,  7  East,  435  ;  3  Smith, 
441. 

Payable  by  XnatalmentB— Before  24  ft  25  Viet. 
e.  184,  s.  161.] — A  defendant  against  whom  a  fiat 
issaed  on  the  19th  April,  1839,  and  who  obtained 
hia  certificate  on  the  0th  August,  1839,  gave  the 
following  undertaking  to  the  plaintiff  on  the 
17th  November,  1838  : — "  In  consideration  of 
your  dischargiug  B.  out  of  custody  (who  had 
been  taken  under  a  ca.  sa.  at  the  suit  of  the 
plaintiff),  I  undertake  he  shall  pay  tbe  debt  due 
to  you  by  four  yearly  instalments,  the  first  to  be 
paid  on  the  17th  May,  1839  :  "—Held,  that  the 
certificate  was  a  bar  to  an  action  for  the  two 
first  instalments,  because  B.  having  been  dis- 
charged from  the  debt,  this  was  an  original  un- 
dertaking on  the  defendant's  part  to  pay  by  the 
hand  of  B.  Lane  v.  Burg  hart,  1  G.  &  D.  311 ; 
1  Q.  B.  993  ;  6  Jur.  156. 

Held,  in  another  action  upon  the  same  under- 
taking, that  the  certificate  was  no  bar  to  an 
action  against  the  bankrupt  for  the  third  instal- 
ment due  on  the  17th  May,  1840 — first,  because, 
inasmuch  as  B.  continued  liable  as  the  plaintiff's 
debtor  by  virtue  of  the  warrant  of  attorney 
execntod  by  him  before  his  discharge;  and  the 
undertaking  was  given  with  reference  to  B.'s 
liability,  and  as  a  collateral  guarantee  for  the 
payment  of  the  instalment  secured  by  tbe 
-warrant  of  attorney,  and  as  no  instalment  be- 
came due  before  the  fiat,  there  was  no  debt  due 
from  the  bankrupt  at  the  date  of  the  fiat  that 
could  have  been  proved  under  it.  8,  C,  4  Scott, 
>I.  R.  287  ;  3  M.  &  G.  697. 

Debts  Compoimded  for — Bankruptcy  of  Debtor 
before  Final  Initalment.] — Where  a  composition 
was  made  between  a  debtor  and  his  creditors  to 
pay  them  9«.  in  the  pound,  by  four  instalments, 
with  a  proviso  that,  in  case  the  composition 
shonld  not  be  duly  paid  them,  the  release  should 


be  niill  and  void  ;  and  the  debtor  paid  three  in- 
stalments, and  became  bankrupt  before  the  time 
for  payment  of  the  fourth : — Held,  that  the 
creditors  were  not  remitted  to  their  original 
debt,  but  entitled  to  a  proof  only  for  the  amount 
of  the  remaining  instalments.  Peele^  Ex  parte, 
1  Rose,  435 ;  S,  P.,  Xere,  Ex  parte,  1  Rose,  281. 


After  act  of  Bankruptcy.] — By  a  deed  of 


composition  entered  into  by  the  bankrupt  with 
his  creditors,  dated  September  5, 1831,  he  agreed 
to  pay  them  10j».  in  the  pound,  by  two  instal- 
ments of  h%.  each  ;  in  consideration  of  which  the 
creditors  covenanted  to  release  him  from  his 
debts,  as  soon  as  both  the  instalments  were  paid. 
This  deed  was  executed  by  the  major  part  of  the 
creditors.  After  the  payment  of  the  first  instal- 
ment, on  the  31st  October,  1831,  a  commission 
issued  on  an  act  of  bankiniptcy  committed  in 
June,  1831 : — Held,  that  the  creditors  who  had 
received  the  first  instalments  were  entitled  to 
prove  for  the  residue  of  their  debts,  without  re- 
funding the  amount  of  the  instalments.  Wood, 
Ex  parte,  2  Deac.  &  Chit.  508. 


Fraudulent  Arrangement  with  one  Cre- 


ditor.]— An  insolvent  compounded  with  her 
creditors  for  13*.  ^d.  in  the  pound,  but  promised 
to  pay  one  of  her  creditors  the  whole  of  his  debt, 
in  order  •  to  induce  him  to  sign  the  composition 
deed.  After  paying  him  in  full,  she  contracted 
a  fresh  debt  with  him,  and  then  became  bank- 
rupt : — Held,  that  the  payments  made  to  the 
creditor  above  the  composition  of  13*.  ^d.  m  the 
pound,  were  fraudulent  and  void,  and  that  the 
creditor  could  not  prove  for  the  amount  of  his 
fresh  debt  contracted  with  the  bankrupt,  without 
first  deducting  these  payments.  Minton,  Ex 
parte,  3  Deac.  &  Chit.  688. 


Security  for  Payment — Right  to  Retain.] 


— A  creditor  having  agreed  to  accept  a  composition 
for  his  debt,  took  bills  for  the  amount  of  the 
composition,  and  a  bond  was  also  assigned  to  him 
as  part  security  for  the  composition.  The  com- 
position deed  contained  a  clause,  that  in  default 
in  payment  of  the  instalments,  the  composition 
should  fall  to  the  ground.  Default  was  made, 
and  subsequently  a  fiat  issued  : — Held,  that  the 
creditor  might  prove  the  balance  of  the  original 
debt,  and  also  retain  the  bond.  Reay,  Ex  parte, 
4  Deac.  &  Chit.  525 ;  2  Mont.  &  Ayr.  33. 


Failure  to  pay  Composition.] — A  debtor. 


in  .1831,  agreed  with  his  creditor  to  pay  him  a 
composition  of  bs.  in  the  pound  upon  the  amount 
of  his  debt,  by  instalments.  The  first  instalment 
was  paid  ;  when  the  creditor  agreed  to  give  the 
debtor  a  release  in  full,  on  his  paying  the  balance 
of  the  composition.  The  debtor  made  default 
in  payment  of  the  balance ;  but,  in  February, 
1839,  being  pressed  for  the  payment  "  of  the  de- 
mand "  of  the  creditor,  he  made  a  payment  of 
lOOZ.  in  part  of  the  balance  of  the  composition, 
and  required  a  receipt  as  "  for  a  composition  of 
hs.  in  the  pound  upon  the  balance  of  account 
owing  by  him."  The  creditor  acknowledged  the 
payment  of  the  100/.,  but  declined  signing  a 
receipt  in  this  form.  In  September,  1839,  the 
debtor  became  bankrupt : — Held,  that  the  agree- 
ment for  the  composition  did  not  preclude  the 
creditor  from  proving  for  the  balance  of   the 
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original  debt.    Bateion^  JKjb  parte,  1  Mont.,  D. 
&  D.  289. 


3.  Debts  entitled  to  Pbiobitt. 

a.  Aflseflsed  Taxes  and  Paroohlal  Bates. 

One  year's  parochial  rates  due  at  the  time  of 
the  bankruptcv,  may  be  paid  in  full.  Saberton, 
In  re,  9  L.  T.  267. 

b.     Delits    due    by    OfBLoers    of    Friendly 
Sooleties  and  Savinffs  Banks. 

Treasurer  retaining  Debt  due  to  himself  out 
of  advance  made  to  Us  Debtor.] — The  treasurer 
of  a  friendly  society,  having  a  aebt  due  to  him 
from  a  person  who  offered  a  security,  took  a 
security  in  the  name  of  the  society,  and  retained 
the  amount  of  his  debt  out  of  the  society's  moneys 
in  his  hands.  Some  time  after^'ards  he  became 
a  bankrupt,  having  in  the  meanwhile  debited 
himself  annually  in  his  accounts  with  the  society 
with  the  interest  of  the  amount  for  which  the 
security  was  taken.  The  security  proved  insuffi- 
cient, and  was  not  of  the  description,  or  taken 
in  the  manner  required  by  the  Friendly  Societies 
Act : — Held,  that  the  omission  on  the  part  of  the 
society  to  take  steps  for  setting  aside  the  trans- 
action and  calling  in  the  money  before  the  bank- 
ruptcy did  not  deprive  it  of  the  statutory  right 
to  be  paid  in  full  before  the  other  creditors. 
Surge,  Ex  parte,  1  Mont.,  D.  &  D.  540 ;  5  Jur. 
346. 

Bankers  not  oifteers.  —  By  the  rules  of  a 
friendly  society  it  was  provided;  that  the  trea- 
surer retaining  upwards  of  10/.  more  than  seven 
days  after  he  was  required  to  pay  it  over  should 
be  excluded  the  society ;  and  that  a  particular 
firm  should  be  the  bankers  of  the  society,  with 
power  for  a  general  meeting  to  appoint  other 
bankers  : — Held,  that  the  bankers  for  the  time 
being  were  not  officers,  so  as  upon  their  bank- 
ruptcy to  entitle  the  society  to  payment  in  full. 
Harris,  Ex  parte,  1  De  Gex,  162  ;  14  L.  J., 
Bk.  26. 

The  trustees  of  a  friendly  society  were  in  the 
habit  of  paying  money  into  the  bank  of  W.  &  Co. 
at  N.,  in  order  that  W.  k  Co.  might  at  once 
transmit  it  to  their  London  bankers,  to  be  paid 
by  them  into  the  Bank  of  England.  A  sum  was 
paid  into  the  bank  of  W.  k  Co.  for  the  above 
purpose,  but  before  it  was  transmitted  to  London, 
W.  &  Co.  became  bankrupt  : — Held,  that  W.  & 
Co.  had  not  moneys  in  their  hands  by  virtue  of 
their  office  or  employment,  within  the  4  &  6 
Will.  4,  c.  40,  s.  12.  Wliipham,  Ex  parte,  3 
Mont.,  D.  &  D.  664  ;  13  L.  J.,  Bk.  8  ;  8  Jur.  204 . 

By  the  rules  of  a  friendly  society  it  was  pro- 
vided that  there  should  be  appointed  a  treasurer 
or  treasurers,  in  whose  hands  should  be  deposited 
all  the  cash  belonging  to  the  society,  until  the 
same  should  be  placed  out  at  interest ;  and  that 
as  soon  as  a  sufficient  sum  should  be  collected,  it 
should  (after  leaving  in  the  club  box  a  sufficient 
sum  to  pay  the  sick  and  other  expenses  of  the 
society)  be  deposited  in  the  hands  of  the  trea- 
surer or  treasurers  of  the  society,  and  that  the 
clerk  and  two  stewards  should  take  the  same 
to  the  bank.  No  formal  appointment  of  trea- 
surer was  made,  but  the  moneys  of  the  society 
were  paid  into  a  bank  : — Held,  that  the  bankers 
were  not  employed  as  officers  of  the  society  I 


so  as  to  entitle  the  society  upon  their  bank- 
ruptcy to  payment  in  full.  Oxford,  Ex  parte, 
1  De  G.,  Mac.  k  G.  483 ;  21  L.  J.,  Bk.  31  ;  16 
Jur.  851. 

Loan  by  Society  to  Iteasnrer.] — If  money  is 
intrusted  to  the  treasurer  of  a  friendly  society, 
for  which  he  is  to  pay  interest,  and  another  sum 
for  which  he  is  not  to  pay  interest,  and  he  enters 
into  a  statutable  bond,  as  treasurer,  for  the 
whole  sum,  the  society,  upon  the  bankruptcy  of 
the  treasurer,  is  entitled  to  full  payment  within 
the  4  &  5  Will.  4,  c.  40,  s.  12,  and  no  part  is 
to  be  treated  as  a  loan  to  him  in  his  private 
character.  Ray,  Ex  parte,  1  Mont.  &  Chit.  50 ; 
3  Deac.  637. 

Building  Society.] — A  benefit  building  society, 
established  under  6  &  7  Will.  4,  c.  32,  is  not 
entitled,  on  the  bankruptcy  of  its  treasurer,  to 
priority  over  the  other  creditors.  Bailey,  Ex 
parte,  5  Do  G.,  Mac.  &  G.  380  ;  23  L.  J.,  Bk.  36  ; 
18  Jur.  988. 

Savings  Bank — Eyidenoe.] — A  savings  bank, 
not  within  9  Geo.  4,  c.  92,  is  not  entitled  to  the 
benefit  given  by  3  &  4  Will.  4,  c.  14,  s.  28. 
Haynes,  Ex  parte,  3  Mont.,  D.  k  D.  663  ;  13  L. 
J.,  Bk.  12  ;  8  Jur.  791. 

The  certificate  of  the  barrister  appointed  under 
that  act,  that  the  rules  of  the  savings  bank  are  in 
conformity  with  the  act  is  not  conclusive  evi- 
dence of  the  fact..    Ih, 

Fiat  against  Treasurer  and  his  Partner — 
Joint  Estate.] — Where  a  joint  fiat  issues  against 
the  treasurer  of  a  savings  bank  and  his  partner 
in  trade,  the  trustees  can  claim  only  a  priority  of 
payment  of  any  debt  owing  by  him  out  of  his 
separate  estate,  and  have  no  claim  whatever 
against  the  joint  estate,  although  the  se|)arate 
estate  may  prove  insufficient  to  satisfy  the  debt. 
Appack,  Ex  parte,  1  Mont.,  D.  k  D.  83. 

A  firm  was,  from  1816  down  to  the  time  of 
their  bankruptcy,  employed  by  a  savings  bank 
carried  on  under  9  Geo.  4,  c.  92,  and  3  &  4  WilL 
4,  c.  14,  as  the  bankers  of  the  institution,  the  ac- 
count of  which  with  the  firm  was  headed  in  the 

books  of  the  latter — "  Dr.  .  Savings  Bank, 

Cr."  In  1818,  L.,  one  of  the  bankrupts,  became 
a  partner  in  the  firm,  and  was  soon  afterwards 
appointed  to  the  office  of  treasurer  to  the  savings 
bank  ;  but  upon  that  event  no  alteration  was 
made  in  the  heading  of  the  account  in  the  books 
of  the  firm,  and  the  payments  and  receipts  be- 
tween the  savings  bank  and  the  firm  were  con* 
tinned  to  be  made  in  the  names  of  the  trustees 
of  the  savings  bank,  and  in  the  manner  usaal 
between  bankers  and  their  customers.  Certain 
monthly  returns,  however,  which  the  trustees  of 
the  savings  bank,  in  pursuance  of  9  €reo.  4,  c  92, 
were  in  the  habit  of  making  to  the  Commissioners 
for  the  Reduction  of  the  National  Debt*  for 
many  years  contained  acknowledgments  by  L.  in 
the  following  terms  : — "  Remaining  in  my  hands, 

& ,  J.  L.,  treasurer."    The  sum  for  which  the 

last  of  such  acknowledgments  was  signed,  to- 
gether with  the  interest  allowed  upon  it  by  the 
firm,  being  in  the  bank  at  the  time  of  the  bank- 
ruptcy : — Held,  that  the  trustees  of  the  savings 
bank  were  entitled  to  be  paid  in  full  out  of  tbe 
separate  estate  of  L.  the  whole  of  such  sum  and 
interest,  in  priority  to  the  other  crcditozs  of  L. 
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mdddly  Ex  parte,  3  Mont.,  D.  &  D.  80  ;  12  L.  J., 
Bk.  19  ;  7  Jur.  21. 

Committee— Cashier.] — A  linendraper  was  ap- 
pointed actuary  and  cashier  of  a  savings  bank, 
the  rules  of  which  provided  that  one  or  more 
members  of  the  committee  should  attend  at  the 
cashier's  shop  to  receive  the  deposits.  The  com- 
mittee fail^  to  attend,  and  permitted  the  de- 
posits to  be  received  by  the  cashier  : — Held, 
upon  his  bankruptcy,  that  they  were  not  moneys 
in  his  hands  by  virtue  of  his  office,  and  could  not 
be  claimed  in  full  by  the  savings  bank.  .Fleet, 
Ex  paHe,  4  De  G.  &  S.  52  ;  19  L.  J.,  Bk.  10 ;  14 
Jur.  685. 

Priority  afTeets  all  Assets.]  —  Under  the 
Friendly  Societies  Act,  1875,  s.  15,  sub-s.  7,  the 
trustees  of  the  society  are  entitled  to  preferential 
payment  out  of  the  estate  of  a  bankrupt  trea- 
surer in  respect  of  money  received  by  him  by 
virtue  of  his  office  notwithstanding  the  fact  that 
the  debtor's  assets  consist  only  of  stock-in-trade, 
furniture,  and  other  property,  which  cannot  be 
considered  as  specifically  belonging  to  the 
society.  Edmonds,  Ex  parte,  Atkins^  In  re, 
51  L.  J.,  Ch.  406  ;  46  L.  T.  240  ;  30  W.  R.  432. 

c.  Wasres  and  Salaries. 

Who  are  Servants.] — The  guard  of  a  stage 
coach,  hired  at  weekly  wages,  is  not  a  servant. 
Skinner,  Ex  parte,  1  Mont.  &  Bligh,  417  ;  3 
Deac.  and  Chit.  332. 

Weekly  labourers  and  workmen  employed  as 
excavators  and  bricklayers  are  not  servants. 
Crawfoot,  Ex  parte,  1  Mont.  270. 

Irength  of  Hiring.] — It  is  not  requisite  to 
prove  a  hiring  for  a  year  certain,  but  it  must  be 
something  more  than  a  mere  hiring  by  the  week. 
Cbllier,  Ex  parte,  4  Deac.  &  Chit.  520  ;  2  Mont. 
&  Ayr.  29. 

If  a  clerk  and  foreman  was  engaged  at  a 
weekly  salary,  and  to  have  two  suits  of  clothes 
per  annum,  it  was  a  yearly  hiring  within  the 
section.  Hvmphretjs,  Ex  parte,  1  Mont.  & 
Bligh,  413  ;  3  Deac.  &  Chit.  114. 

Pieee  Work.] — The  workmen  of  a  coachmaker, 
who  worked  by  the  piece,  and  received  a  speci- 
fic sum  for  each  job,  under  separate  and  distinct 
contracts,  and  where  there  was  no  hiring  for 
a  specific  time,  are  not  servants  within  the  act. 
GreUier,  Ex  parte,  1  Mont.  264. 

Ati^^^i  Salary.]  —  A  ^person  engaged  as 
traveller  at  an  annual  salary  is  a  servant  or 
clerk  within  the  act,  Neale,  Ex  parte,  1  Mont. 
^  31ac.  194. 

Mate  of  Vessel.] — The  mate  of  a  vessel,  hired 
by  the  master,  who  was  also  one  of  the  owners, 
was  a  servant  within  6  Geo.  4,  c.  16,  s.  48.  JJtwi- 
borg.  Ex  parte,  2  Mont.,  D.  &  D.  642 ;  6  Jur. 
898. 

Teachers  paid  by  the  Lesson.]  —  A  music 
master  attending  a  school  twice  a  week,  and 
laeing  paid  at  the  rate  of  29,  6d,  an  hour  for  the 
time  during  which  he  was  occupied  ;  and  a  drill 
sergeant  attending  twice  a  week,  and  being  paid 
at  the  rate  of  4«.  a  lesson,  are  not  clerks  or  scr- 
Tants,  labourers  or  workmen,  within  the  Bank- 


ruptcy Act,  1869,  8.  32,  sub-8.  2,  so  as  to  be 
entitled  to  payment  of  their  salary  or  wages  in 
full.  Walter,  Ex  parte,  Heath,  In  re,  15  L.  R., 
Eq.  412  ;  42  L.  J.,  Bk.  49  ;  21  W.  R.  523. 

Persons  employed  by  Servants.] — ^A  coal  pro- 
prietor employed  colliers,  to  whom  the  work 
was  let  off  at  so  much  per  score  baskets,  and 
each  collier  had  a  drawer  attached  to  him,  whom 
he  brought  when  he  was  himself  hired.  The 
colliers  were  not  hired  unless  the  managers  ap- 
proved of  the  drawers,  or  unless,  in  case  of  dis- 
approval, the  colliers  took  drawers  provided  for 
them  by  the  managers.  The  colliers  paid  the 
drawers  out  of  their  earnings,  according  to  an 
agreement  between  them  (in  which  the  coal 
proprietor  took  no  part),  and  discharged  the 
drawers  as  thej  thought  fit,  without  interference 
on  the  part  of  the  proprietor,  except  that  the 
latter  might  discharge  the  collier  if  he  unjustly 
discharged  the  drawer,  and  that  both  collier  and 
drawer  might  be  discharged  for  transgressing 
the  rules  of  the  mine.  Upon  the  proprietor  be- 
coming bankrupt,  and  the  colliers'  wages  being 
in  arrear :— Held,  that  the  drawers  were  not  ser- 
vants of  the  coal  proprietors  so  as  to  be  entitled 
to  payment  in  full  of  half  a  year's  wages.  Eall, 
Ex  parte,  3  De  G.,  Mac.  &  G.  155  ;  22  L.  J.,  Bk. 
27  ;  17  Jur.  198. 

A  miner  who  is  employed  to  get  ironstone  out 
of  a  mine,  and  for  which  he  is  paid  by  the  yard 
or  by  the  ton,  and  who  has  under  him  to  assist 
in  the  work  other  men  for  whose  wages  he  alone 
is  responsible,  but  who  is  bound  to  conform  to 
the  regulations  in  force  at  the  mine,  by  which  he 
is  obliged  to  work  himself  a  stated  number  of 
hours  per  day  and  is  subject  to  be  dismissed  at 
a  moment's  notice  for  misconduct,  and  cannot 
leave  or  absent  himself  without  the  consent  of 
the  manager,  is  a  "  labourer  or  workman " 
within  the  Bankruptcy  Act,  1869,  s.  32,  sub-s.  2. 
AlUop,  Ex  parte,  Dlttiey,  In  re,  32  L.  T.  433. 

Clerk  or  Partner.]— In  June,  1844,  A.  entered 
the  service  of  B.,  as  book-keeper  and  cashier,  and 
so  continued  until  December,  1848,  without 
coming  to  any  agreement  as  to  the  amount  of 
his  salary.  It  was  stated  by  A.  that  in  Decem- 
ber, 1848,  it  was  agreed  between  him  and  B., 
that  the  salary  should  be  at  the  rate  of  250Z. 
a-year,  from  June,  1844,  and  that  the  reason 
that  such  arrangement  was  not  made  before  was, 
that  B.  was  engaged  in  making  experiments  in  a 
certain  manufacture,  from  which  he  hoped  to 
derive  a  considerable  fortune,  out  of  which  A. 
expected  t<o  be  paid.  B.  became  bankrupt  in 
February,  1849  -.—Held,  that  A.  was  a  clerk,  and 
not  a  partner,  and  was  entitled  to  prove  for  his 
salary.  Hickin,  Ex  paHe,  3  De  G.  &  S.  662  ; 
19  L.  J.,  Bk.  8  ;  14  Jur.  405. 

A  trader  borrowed  550Z.  under  an  agreement, 
by  which  the  lender  was  to  become  his  clerk,  at 
a  salary  of  220Z.  10«.  a-year.    The  trader  agreed 
to  produce  his  accounts  and  balance  sheet  to  the 
lender,  who  was  to  get  in  the  debts,  and  alone  to 
draw  cheques  on  the  banking  account.    If  the 
balance  was  in  the  trader's  favour  at  any  time, 
he  might  draw  the  amount  of  it.    On  payment 
of  the  loan,  or  on  proceedings  being  taken  to 
recover  it,  the  agreement  was  to  be  at  an  end. 
The  lender  was  to  have  the  option  of  becoming  a 
partner.    On  the  trader  becoming  bankrupt : — 
Held,  first,  that  the  lender  was  a  clerk  entitled 
to  three  months'  salary  in  full  under  5  &  6  Vict, 
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c.  122,  B.  28.    Harris,  Esp  parte,  Do  Gex,  166  ; 
14  L.  J.,  Bk.  26  ;  9  Jur.  497. 

Abienoe  from  BmineiB.] — Held,  secondly,  that 
the  circumstance  of  the  clerk  having  been  ab- 
sent from  business,  owing  to  ill  health,  for  the 
three  months  immediately  preceding  the  bank- 
ruptcy with  the  bankrupt's  sanction,  did  not 
take  away  his  right.    Ih, 

Throwing  up  Employment.] — ^A  clerk  volun- 
tarily quitting  the  bankrupt's  service  nine 
months  previously  to  the  fiat,  through  the  ap- 
proaching insolvency  of  the  bankrupt  and  his 
decreasing  business,  the  trade  going  on  in  the 
meantime,  and  he  obtaining  employment  else- 
where, is  not  entitled  to  six  months'  wages  in 
full,  esiMJcially  when  he  has  allowed  the  first  and 
final  dividend  to  be  declared  before  making  his 
claim.  Gee,  Ex  parte,  3  Deac.  563  ;  1  Mon.  & 
Chit.  99. 

A  clerk  who  voluntarily  left  an  insolvent 
master  was  not  within  6  Geo.  4,  c.  16,  s.  48,  as  to 
wages.     Bennett,  Ex  parte,  3  Mont.  &  Ayr.  669. 

Bankrupt  not  a  Trader  dnring  whole  Employ- 
ment.]— A  clerk  who  had  served  more  than  six 
months  is  entitled  to  the  allowance,  although 
the  bankrupt  was  not,  in  fact,  a  trader  for  morc 
than  two  months  out  of  the  six.  Gougk,  Ex 
parte,  3  Deac.  &  Chit.  189. 

Salary  in  lien  of  Hotioe.] — Where  clerks  or 
servants  claim  to  be  paid  in  full,  the  court  will 
include  an  allowance  for  nr)tice  according  to  the 
custom  of  the  trade  or  profession.  Jennings,  Ex 
parte,  7  L.  T.  601. 

Contract*  not  Biflsolved.] — The  contracts  of  a 
trader  with  his  clerks  and  his  servants  arc  not 
dissolved  by  the  issuing  of  a  commission  of 
bankruptcy  against  him  :  therefore  the  clerk  of 
a  trader  against  whom  a  commission  issues,  may, 
after  the  bankrupt  has  obtained  his  certificate, 
recover  his  salary  for  the  whole  year.  Thomas 
V.  Williams,  3  N.  &  M.  545  ;  1  A.  &  E. 

Eight  to  Immediate  Payment.] — Proofs  were 
made  against  the  estate  of  a  liquidating  debtor 
in  respect  of  sums  due  for  wages  and  salaries, 
entitled  to  priority  under  the  Bankruptcy  Act, 
1869,  8.  32.  The  trustee  deposed  that  he  in- 
tended to  prosecute  the  debtor  under  the  Debtors 
Act,  1869,  and  that  he  desired  to  examine  him  as 
to  his  afifairs,  and  claimed  the  right  to  retain  the 
funds  in  his  hands,  which  were  small  to  meet 
costs  : — Held,  that  the  preferential  creditors 
were  entitled  to  immediate  payment.  Powis, 
Ex  parte,  liowen,  In  re,  17  L.  R..  Eq.  130  j  43 
L.  J.,  Bk.  24  ;  29  L.  T.  654  ;  22  W.  R.  218. 

Composition.]  —  32  &  33  Vict.  c.  71,  s.  32, 
sub-s.  2,  docs  not  apply  in  the  case  of  a  composi- 
tion. Walter,  Ex  parte,  Heath,  In  re,  15  L.  R., 
Eq.  412  ;  42  L.  J.,  Bk.  49  ;  21  W.  R.  523. 

4.  Annuities. 

Annuity  nntil  Loan  paid  oft] — On  a  loan  trans- 
action between  a  debtor  and  a  creditor,  it  was 
arranged  that  the  creditor  should,  in  addition  to 
interest,  be  paid  an  annuity  so  long  as  any  money 
remained  owing  in  respect  of  the  loan.  The  an- 
nuity was  secured  by  a  bond  in  a  penalty  and  by 
mortgage.  The  creditor  proved  against  tiie  estate 


for  the  money  due  on  the  loan,  and  afterwards 
tendered  a  proof  in  respect  of  the  annuity,  or 
for  the  penalty  mentioned  in  the  bond  : — Held, 
that  the .  annuity  was  merely  in  the  nature  of 
increased  interest,  and  was  not  a  subject  of  prool 
liobinsan,  Ex  parte,  31  L.  J.,  Bk.  12;  6  L.  T.  143; 
10  W.  R.  360. 

Annuity  by  way  of  Interest — Seenrity  fn 
Loan.] — B.  contracted  for  a  loan  of  7,0002.  at  9/. 
per  cent,  by  way  of  annuity,  and  by  the  annuity 
deed  covenanted  to  pay  annually  9242.,  which 
was  the  amount  of  the  interest,  together  with 
the  premiums  on  the  assurances  of  his  life  for 
7,000/.  The  deed  also  contained  a  covenant  bj 
B.  to  do  what  was  necessary  to  enable  V.  the 
lender,  if  he  thought  fit,  to  insure  B.*8  life,  and  a 
proviso  that  any  part,  not  less  than  one-seventh 
part,  of  the  annuity  might  be  redeemed  on  pay- 
ment of  1,000/.  for  every  seventh  part  redeemed ; 
and  that,  on  redemption  of  the  whole,  V.  should 
assign  to  B.  any  policies  effected  by  V.  on  B.'s 
life.  B.  became  bankrupt : — Held,  that  V.  might 
prove  for  the  full  value  of  the  annuity  without 
giving  up  the  policies  effected  by  him.  Varnish, 
Ex  parte,  1  Mont.,  D.  &  D.  514  ;  5  Jur.  489. 

Annuity — Warrant   of  Attorney  as   ftirtlier 

Becoiity.] — A.  and  B.,  for  a  valuable  considera- 
tion paid  to  them,  joined  with  C.  as  their 
surety  in  granting  an  annuity  to  D.,  and  the 
three  jointly,  and  any  two  of  them  separatelj, 
covenanted  that  the  three,  or  some  or  one  of 
them,  should  well  and  truly  pay  the  annuity.  A 
warrant  of  attorney  of  even  date  with  the  deed 
was  also  given  by  the  throe  as  a  collateral 
security,  and  it  was  thereby  declared  that  the 
judgment  to  be  entered  up  on  the  warrant  of 
attorney,  should  be  considered  as  a  further  secu- 
rity to  D.  A.  and  B.  afterwards  became  bank- 
rupts : — Held,  1st,  that  D.  might  prove  against 
the  estate  of  A.  and  B.  for  the  value  of  the 
annuity  ;  2nd,  that  the  covenant  to  pay  the  an- 
nuity was  not  merged  in  the  judgment.  Penneil, 
Expavte,  2  Mont.,  D.  &  D.  273  ;  5  Jur.  899. 

Annuity  in  Beversion.] — ^A  bankrupt,  pre- 
viously to  his  marriage,  became  bound  to  trus- 
tees in  the  penal  sum  of  3,000/.,  conditioned  for 
payment  to  them  by  his  executors  of  an  annuity 
of  150/.  in  case  his  intended  wife  should  wirvive 
him,  in  trust  for  her  use  and  benefit.  The  bank- 
rupt and  his  wife  were  both  living  : — ^Held,  that 
the  trustees  could  prove  for  the  value  of  the 
annuity,  under  6  Geo.  4,  c.  16,  s.  54,  although  it 
was  not  an  annuity  in  possession.  Broadley,  Ex 
parte,  2  Mont.,  D.  &  D.  524  ;  6  Jur.  200. 

Annuity  of  Uncertain  Amount.] — A  trader  upon 
his  daughter's  marriage  covenanted  to  pay,  bo 
long  as  the  intended  husband  and  wife,  or  any 
issue  of  the  marriage,  entitled  under  the  provi- 
sions of  the  settlement,  should  live,  such  a  sum 
as,  with  the  annual  produce  of  any  property 
which  might  be  received  as  therein  mentioned, 
would  amount  to  150/. : — ^Held,  that  the  pay- 
ments of  the  annuity  becoming  due  aft^r  the 
issuing  of  a  fiat  against  the  trader  oould  not  be 
proved.  Evans,  Ex  parte,  3  De  6.  &  S.  561  ;  13 
Jur.  183. 

By  a  settlement  of  the  14th  July,  1841,  in  con- 
templation of  a  marriage  between  A.  and  B.,  0. 
covenanted  to  pay  to  the  trustees,  bo  lon^^  as  A. 
and  B.,  or  either  of  them,  or  any  issue  of  the  in- 
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tended  marriage,  should  be  living,  an  annuity  of 
such  an  amount  as  would,  either  alone,  in  the 
meantime,  and  until  any  real  or  personal  estate 
should  devolve  upon  or  vest  in  A.  and  B.'s  right, 
or  any  issue  of  the  marriage,  under  the  settlc- 
mcDt  of  her  father  and  mother,  or  otherwise,  or 
together  with  the  annual  produce  to  arise  from 
any  such  real  or  personal  estate,  after  any  such 
devolution  or  vesting  should  take  place,  make 
up  an  annuity  of  1502.,  payable  half-yearly.  The 
marriage  took  place.  No  real  or  personal  estate 
had  devolved  upon  or  become  vested  in  A.  and 

B.  in  right  of  the  latter,  or  in  any  issue  of  them. 
On  the  24th  October,  1842,  a  fiat  issued  against 

C,  under  which  he  was  declared  bankrupt,  and 
under  which  he  obtained  his  certificate  on  the  6th 
March,  1843.  The  trustees  proved  against  C.'s 
estate,  on  the  25th  March,  1843,  for  105/.,  being 
partly  for  arrears  due  at  the  time  of  the  bank- 
ruptcy, and  partly  for  a  proportionate  part  of 
the  current  half  year,  up  to  the  time  of  tender- 
ing the  proof.  They  at  the  same  time  tendered  a 
proof  for  the  value  of  the  annuity  as  a  contin- 
gent debt,  but  such  proof  was  rejected,  on  the 
ground  that  the  contingencies  were  such  that 
the  value  oftheannuitycouldnot.be  ascertained. 
The  instalments  of  the  annuity  accruing  after  the 
date  of  the  proof  down  to  the  21st  September, 
1848,  amounted  to  823Z.  I6s.  Sd.y  on  account  of 
which  C.  had,  since  his  bankruptcy,  made  pay- 
ments amounting  to  120/.  In  February,  1849, 
the  trustees  petitioned  to  be  admitted  as  credi- 
tors for  the  remaining  703/.  16«.  8</.,  and  to 
receive  dividends  thereon,  not  disturbing  former 
dividends  : — Held,  that  the  trustees  were  not  en- 
titled to  prove  against  the  estate  of  C.  in  respect 
of  such  subsequent  instalments.  Foster^  In  re^ 
9  C.  B.  422 ;  19  L.  J.,  C.  P.  274  ;  14  Jur.  814. 

Seed  of  Separation.] — By  a  deed  of  separation 
a  husband  covenanted,  tp  pay  an  annuity  to  his 
wife  by  qiiarterly  instalments,  the  annuity  to 
cease  in  the  event  of  future  cohabitation  by 
mutual  consent : — Held,  not  an  annuity  prov- 
able under  12  &  13  Vict.  c.  106,  s.  175,  nor  a 
liability  to  pay  money  under  24  &  25  Vict.  c.  134, 
s.  154.  Mudge  v.  Rowan,  3  L.  R.,  Ex.  85  ;  37 
L.  J.,  Ex.  79  ;  17  L.  T.  676  ;  16  W.  R.  403. 

By  deed  of  separation  between  husband  and 
wife,  he  covenanted  with  a  trustee  that  he  would 
every  year  during  the  joint  lives  of  himself  and 
his  wife  pay  to  the  trustee  for  the  wife  to  her 
Foparate  use  such  sum  as  together  with  the  divi- 
dends and  interest  or  other  income  to  arise  from 
certain  Bank  3  per  Cent.  Annuities,  or  from  other 
funds  settled  or  which  might  be  settled  to  her 
separate  use,  and  which  might  be  received  by  her, 
would  make  one  clear  annuity  or  yearly  sum  of 
200/.,  to  commence  on  the  11th  January,  1864, 
and  to  be  paid  by  four  even  and  equal  quarterly 
payments,  provided  that  if  they  should  at  any 
time  thereafter  cohabit  as  man  and  wife,  that 
then  and  thenceforth  the  annuity  should  cease. 
On  the  29th  September,  1854,  and  while  they 
continued  to  live  separate,  the  husband  became 
bankrupt : — Held,  that  the  annual  sum  so  cove- 
nanted to  be  paid  for  the  separate  use  of  his  wife, 
yvaa  not  an  annuity  within  12  &  13  Vict.  c.  106, 
a.  175.  Parker  v.  Ince,  4  H.  &  N.  53  ;  28  L.  J. 
Ex.  189  ;  32  L.  T.  279  ;  7  W.  R.  201. 

CoBiideration  for  Annuity.] — The  giving  up  of 
a  business  in  consideration  of  an  annuity  is  not 
such  a  consideration  as  can  be  valued  under  6 


Geo.  4,  c.  16,  s.  54,  that  section  being  confined  to 
money  considerations.  Saxe,  Ex  parte,  2  Deac. 
&  Chit.  172  ;  1  Mont.  &  Bligh.  134. 

Annuity  during  Joint  Lives.] — An  annuity 
was  given  by  a  father  on  his  daughter's  marriage, 
by  a  letter  to  the  intended  husban(^  in  these 
words,  viz. : — "  I  promise  you,  until  it  is  con- 
venient to  me  to  do  something  better  for  you,  to 
allow  my  daughter  100/.  a  year,  which  you  can 
have  as  you  may  require  :" — Held,  to  be  an 
annuity  during  the  joint  lives  of  the  father  and 
daughter ;  and  though  incapable  of  valuation  was 
provable.  Annandale,  Ex  parte,  4  Deac.  &  Chit. 
511;2Mont.  &  Ayr.  19. 

Annuity  charged  on  Sams  payable  during  Con- 
tinuance of  a  Lease.] — A.  and  B.  having  a  lease 
of  salt  works,  the  bankrupt  undertook  the  manu- 
facture of  the  salt ;  and  it  was  provided  that  the 
contract  should  subsist  for  the  term  granted  by 
the  lease,  wanting  three  months ;  but  that  if 
there  should  be  a  failure  of  brine  for  ten  days 
successively,  the  bankrupt  was  to  be  exonerated 
from  his  liability  to  manufacture  the  salt,  to  a 
proportionate  extent.  The  bankrupt  afterwards 
granted  an  annuity,  charging  it  on  the  sums 
payable  from  A.  and  B.  for  the  manufacture  of 
the  salt  : — Held,  that  notwithstanding  the  possi- 
bility of  the  discontinuance  of  the  salt  contract, 
and  of  the  forfeiture  of  the  lease,  the  annuity  was 
capable  of  valuation.  Perratt,  Exjfarte,  1  Deac, 
696. 

Where  Hotice  required  before  enforcing 
Arrears  of  Annuity.] — A.  granted  an  annuity  to 
C,  and  A.,  with  B.  as  his  surety,  jointly  and 
severally  covenanted  to  pay  the  annuity,  pro- 
vided that  if  default  should  be  made  in  payment 
of  the  annuity  by  A.,  C.  would  give  notice  in 
writing  for  so  much  of  the  annuity  as  might  be 
in  arrear,  twenty-one  days  previous  to  the  adop- 
tion of  any  measures  against  B.  to  enforce  the 
payment  of  the  arrears ;  B.  became  bankrupt 
before  any  default  was  made  by  A.  in  the  pay- 
m^t  of  the  annuity  : — Held,  that  C.  could  not 
prove  for  the  value  of  the  annuity  under  6  Geo. 
4,  c.  16,  s.  54.    Marks,  Ex  parte,  3  Deac.  133. 

BiBsolution  of  Partnership.  ] — On  the  dissolu- 
tion of  a  partnership  between  two  tailors,  it  was 
agreed  that  one  should  continue  the  business, 
and  by  the  deed  of  dissolution  he  covenanted  to 
pay  the  retiring  partner  an  annuity  of  120/.  for 
his  life,  the  retiring  partner  covenanting  on  his 
part  not  to  carry  on  the  business  of  a  tailor 
within  one  hundred  miles  of  his  former  place  of 
business,  and  it  was  agreed  that  for  any  breach 
of  that  covenant  the  annuity  should  cease  and 
determine,  and  the  covenant  to  pay  it  should 
become  null  and  void.  The  continuing  partner 
subsequently  failed,  and  filed  a  petition  for 
liquidation  by  arrangement : — Held,  that  the 
retiring  partner's  claim  in  respect  of  his  annuity 
was  provable  under  the  Bankruptcy  Act,  1869, 
8.  31,  and  that  it  was  not  open  to  the  debtor  to 
have  the  value  of  the  annuity  assessed  by  a  jury, 
as  he  had  submitted  the  matter  in  the  first  in- 
stance to  the  registrar.  Jackson,  Ex  parte, 
Jackson,  In  re,  27  L.  T.  696  ;  20  W.  R.  1022— 
L.  J. 

Annuity — Ondssion  to  Secure — Penalty  or 
Liquidated  Damages.] — An  action  was  by  con- 
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Bcnt  referred,  and  the  arbitrator  awarded  and 
ordered  that  the  defendant  in  the  action  should 
pay  to  the  plaintiff  an  annuity  of  1,200Z.  a  year 
for  life,  and  that,  in  order  to  secure  the  annuity, 
the  defendant  should,  within  two  months,  pur- 
chase and  convey  to  trustees,  on  behalf  of  the 
plaintiff,  a  government  annuity  of  1,200/.  a  year, 
and  that  if  for  any  reason  the  annuity  should 
not  have  been  legally  secured  before  the  last 
day  of  the  second  month  from  the  date  of  the 
award,  then,  in  addition  to  the  annuity,  a  fur- 
ther sum  of  100/.  should  become  due  and  pay- 
able by  the  defendant  to  the  plaintiff  on  the 
last  day  of  the  second  month,  and  a  like  sum  on 
the  last  day  of  each  successive  month,  until  such 
annuity  should  be  legally  secured ;  and  the 
award  added  :  "  These  monthly  payments  are  to 
be  considered  as  additional  to  the  payments  due 
in  respect  of  the  annuity,  and  as  a  penalty  for 
delay  in  the  l^;al  settlement  of  the  same."  No 
annuity,  as  directed  by  the  award,  having  ever 
been  purchased ;  the  plaintiff  having  been  ad- 
judicated a  bankrupt ;  the  defendant  having 
died  ;  and  the  1,200/.  a  year  and  100/.  a  month 
having  been  regularly  paid  to  the  plaintiff  and 
her  assignees  up  to  the  defendant's  death,  but 
not  since  ;  upon  claim  by  the  assignees  to  prove 
against  the  defendant's  estate  for  the  payments 
due  in  respect  of  the  annuity,  and  of  the  monthly 
payments  accrued  due  since  his  death  : — Held, 
that  the  100/.  a  month,  though  called  a  penalty, 
was  not  to  be  regarded  strictly  as  such  ;  and 
that  the  assignees  were  entitled  to  prove  for  the 
arrears  both  of  the  annuity  and  the  100/.  a 
month.  Parfitt  v.  Chamhre^  D^AlUnjrac,  Ex 
varte,  15  L.  R.,  Eq.  36  ;  42  L.  J.,  Ch.  6  ;  27 
L.  T.  750  ;  21  W.  R.  60. 

Annuity  dnring  Widowhood.] — A  widow  was 
entitled  under  the  will  of  her  husband  to  an 
annuity  during  her  life  or  widowhood,  and  it 
was  charged  upon  property  bequeathed  by  him 
to  his  sons,  and  was  further  secured  by  the  joint 
and  scvend  bond  of  the  sons.  The  sons  filed  a 
liquidation  petition  : — Held,  that  the  value  of 
the  a)ntingency  of  the  widow's  marrying  again 
was  capable  of  being  fairly  estimated,  and  that 
proof  must  be  admitted  for  the  value  of  the 
future  payments  as  ascertained  by  an  actuary. 
Blakemore,  Ex  parte,  5  Ch.  D.  372  ;  46  L.  J., 
Bk.  118  ;  36  L.  'f.  783  ;  25  W.  R.  488— C.  A. 

Annuity  daring  Joint  Lives.] — A  man  went 
through  the  ceremony  of  marriage  with  a  sister 
of  his  deceased  wife,  and  lived  with  her  as  his 
wife.  They  afterwards  separated,  and  a  separa- 
tion deed  in  the  ordinary  form  was  executed,  in 
which  she  w^as  described  as  his  wife,  and  he 
covenanted  with  the  trustees  of  the  deed  to  pay 
her  an  annuity  for  their  joint  lives.  There  was 
a  proviso  that,  if  the  parties  should  live  together 
again  by  mutual  consent,  the  deed  should 
become  void.  The  annuity  was  paid  for  twelve 
years,  and  then  the  man  became  bankrupt : — 
Held,  that  the  value  of  the  future  pajinents  of 
the  annuity  was  capable  of  estimation,  and  was 
provable  in  the  bankruptcy.  As  the  parties 
never  could  legally  live  together  as  husband  and 
wife,  the  proviso,  making  the  deed  void  in  the 
event  of  tneir  doing  so,  must  be  disregarded. 
Nadm,  Ex  parte,  Wood,  In  re,  9  L.  R.,  Ch.  670 ; 
43  L.  J.,  Bk.  121  ;  30  L.  T.  743 ;  22  W.  R.  936. 
Affirming,  30  L.  T.  675  ;  22  W.  R.  768. 


Death  of  Annnitant— Biyidend  paid  greater 
than  Annuity — ^Bight  to  Exeesi.] — ^A  bankrupt 
had  covenanted  to  pay  a  life  annuity  to  trustees 
for  the  benefit  of  his  wife.  The  annuity  was 
valued,  and  proof  was  made  by  the  trustees  for 
the  amount  thus  ascertained,  and  a  dividend  was 
paid  to  them.  The  wife  died,  and  the  dividend 
which  the  trustees  had  received  exceeded  the 
amount  of  the  payments  of  the  annuity  which 
the  bankrupt  would  have  had  to  make  if  he 
had  remained  solvent : — Held  (reversing  the 
decision  of  the  registrar),  that  the  trustees 
could  not  be  called  upon  to  refund  the  excess  of 
the  dividend  above  the  payments  of  the  annuity 
which  accrued  due  during  the  wife's  life.  Batet, 
Ex  parte,  Pannell,  In  re,  11  Ch.  D.  914  ;  48 
L.  j;,  Bk.  113  ;  41  L.  T.  263 ;  27  W.  R.  927- 
C.A. 

Annuity  payable  to  Wife  under  Beparatloa 
Deed.] — By  a  separation  deed  between  a  husband 
and  wife  the  husband  covenanted  with  trustees 
to  pay  to  them  an  annuity  of  350/.,  during  the 
joint  lives  of  himself  and  his  wife,  for  her  benefit 
The  annuity  was  made  determinable  in  case  the 
wife  should  not  lead  a  chaste  life  ;  in  case  the 
husband  and  wife  should  resume  cohabitation ; 
and  in  case  the  marriage  should  be  dissolved  in 
respect  of  anything  done,  committed,  or  suffered 
by  the  other  party  after  the  date  of  the  deed. 
ITie  annuity  was  to  be  proportionally  diminished 
in  the  event  of  the  wife  becoming  entitled  to  any 
income  independent  of  the  husband  exceeding 
350/.  a  year.  After  the  execution  of  the  deed 
the  husband  filed  a  liquidation  petition  : — Held, 
that  the  value  of  the  annuity  was  capable  of 
being  fairly  estimated,  and  was  provable  in  the 
liquidation.  Neal,  Ex  parte,  Batey,  In  re,  14 
Ch.  D.  579  ;  43  L.  T.  264  ;  28  W.  R.  876— C.  A, 

Annuity  to  cease  in  oertain  Event.]— An  an- 
nuity deed  provided,  that  if  the  annuitant  re- 
fused, neglected,  failed  or  became  incapable  of 
performing  the  stipulations  contained  in  it,  the 
annuity  was  to  cease  ;  that  the  annuitant  should 
use  his  best  endeavours  to  preserve,  extend  and 
promote  the  success  of  a  certain  business,  and 
not  impede  its  success  by  any  act,  neglect,  omis- 
sion or  default ;  that  he  should  perform  such 
services  and  duties  as  certain  persons  should 
reasonably  require  ;  that  he  should  not  carry  on 
a  certain  business  during  a  certain  time  and 
within  a  certain  area  ;  and  that  all  disputes 
should  be  referred  to  arbitration ; — ^Held,  that 
such  annuity  was  not  cajmble  of  valuation  under 
12  &  13  Vict.  c.  106,  s.  175,  and  therefore  not 
barred  by  a  deed  of  assignment  made  by  the 
grantor  for  the  benefit  of  his  creditors.  Brett 
V.  JacJtson,  4  L.  R.,  C.  P.  269  ;  38  L.  J.,  a  P. 
139  ;  19  L.  T.,  790  ;  17  W.  R.  682. 

Bankruptcy  of  Surety  for  Payment  of  Annuity.] 

— The  instalments  of  an  annuity,  for  the  payment 
of  which  a  bankrupt  is  surety  only,  and  which  he 
covenants  to  pay  in  case  of  the  default  of  ihe 
grantor,  are  not,  where  they  become  due  after  his 
bankruptcy,  provable  under  a  fiat  against  the 
surety.  Thompjton  v.  Thompgon,  2  Bing.  N.  C. 
162  ;* 2  Scott,  266  ;  1  Hodges,  226  ;  S,C^1  Mont 
&  Bligh,  219  ;  2  Deac.  &  Chit.  126. 

Where  it  appears  on  the  face  of  a  bond  to 
secure  an  annuity  that  one  of  the  joint  and 
several  obligors  is  in  fact  a  surety  only  for  the 
other,  he  is  to  bo  looked  upon  as  a  surety  and 
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not  as  a  principal  in  all  questions  under  the 
bankrupt  laws,  conseqaently  his  bankruptcy 
and  certificates  will  not  discharge  him  from, 
liability  to  pay  arrears  of  the  annuity  accruing 
due  since  his  bankruptcy  and  unpaid  by  the 
principal  ^Vhite  v.  Corhett,  1  El.  &  El.  692  ; 
28  L.  J.,  Q.  B.  228  ;  5  Jur.,  N.  8.  407— Ex.  Ch. 

An  annuity  deed  recited  that  A.  had  agreed  to 
grant  an  annuity,  and  that  B.  was  to  join  as 
surety.  It  contained  a  joint  covenant  by  A.  and 
B.  to  pay  the  annuity,  and  also  a  proviso,  that  in 
case  of  default  by  A.,  the  grantee  should  not 
take  any  steps  against  B.  till  he  had  given  him 
twenty-one  days'  notice  of  A.'s  default.  On  the 
bankruptcy  of  B.,  without  any  default  by  A. : — 
Held,  no  proof  could  be  made  under  6  Geo.  4, 
c.  16,  8.  54.  Marks,  Ex  parte^  3  Mont.  &  Ayr. 
521 ;  2  Jur.  398. 

Statute  of  Limitations.] — Declaration,  on  the 
obligatory  part  only,  upon  two  bonds,  dated  in 
1828  and  1829.     Pleas,  first,  that  the  causes  of 
action  did  not  accrue  within  twenty  years  ;  and 
secondly,    that    before   action,    the    defendant 
became  bankrupt,  and  that  the  causes  of  action 
accrued  before  such  bankruptcy.     Replication, 
joining  issue  on  the  first  plea,  and,  to  the  second 
plea,  that  the  causes  of  action  did  accrue  within 
twenty  years.      The  plaintiff  then  set  out  the 
bonds  and  the  conditions.    The  first  bond  stated 
that  M.  and  the  defendant  bound  themselves, 
and  each  of  them  to  the  plaintiff  in  300/.    The 
condition  (after  reciting  that  M.  had  agreed  with 
the  plaintiff  for  the  sale  to  him  for  1502.  of  an 
annuity  of  20/.  to  be  paid  to  the  plaintiff,  during 
the  joint  and  several  lives  of  the  plaintiff  and 
his  wife,  and  the  survivor  ;  that  M.  had  requested 
the  defendant  to  join  in  and  execute  the  bond, 
which  he  had  agreed  to  do,  for  securing  the 
regular  payment  of  the  annuity ;  and  that  the 
150Z.  had  been  paid  to  M.)  was  for  payment  of 
the  annuity  by  M.  or  the  defendant,  by  equal 
half-yearly  payments  during  the  joint  and  several 
lives  of  the  plaintiff  and  his  wife,  and  of  the 
survivor,  and  a  proportionate  part  in  case  of  the 
survivor  dying  between  the  days  of  payment. 
The  second  bond  and  condition  were  similarly 
framed  for  the  payment  by  and  to  the  same 
parties,  of  an  annuity  of  10^.    The  plaintiff  then 
suggested  that,  in  1851,  two  and  a  half  years' 
arreare  were  due  in  respect  of  each  annuity,  and 
w'eiie  still  unpaid.    At  the  trial,  it  appeared  that 
the  defendant  had  become  bankrupt  in  1836 ; 
that  M.  had  paid  the  annuities  half-yearly  down 
to  1848,  but  never  till  after  the  day  of  payment 
fixed  by  the  condition,  so  that  there  had  been 
breaches  of  the  conditions  twenty  years  before 
action,  and  before  the  bankruptcy  ;  and  that  the 
arrears  suggested  by  the  plaintiff  were  still  due. 
The  plaintiff  had  not  attempted  to  prove  as  an 
annuity  creditor  under  the  defendant's  bank- 
ruptcy : — Held,  that  a  new  cause  of  action  arose 
upon  each  successive  breach  of  the  condition  ; 
that,  on  the  record,  as  it  stood,  the  plaintiff  was 
entitled  to  prove,  at  the  trials  breaches  within 
twenty  years ;  and  that,  on  such  proof,  he  was 
entitled  to  a  veidict  upon  the  issue  on  the  Statute 
uf  Limitations.     Amott  v.  Holden,  18  Q.  B.  593  ; 
22  L.  J.,  Q.  B.  14  ;  17  Jur.  318. 

Held,  also,  by  Lord  Campbell,  0.  J.,  and 
Erie,  J.,  diseentiente  Wightman,  J.,  that  the 
defendant's  liability  under  the  bonds  and  con- 
ditions was  that  of  a  surety  only  ;  that  M.  was 
the  principal,  and  grantor  of  the  annuity ;  that 


the  plaintiff,  therefore,  could  not  have  proved 
under  the  defendant's  bankruptcy,  in  respect 
either  of  the  penalties,  or  of  the  breaches  of 
condition  committed  before  the  bankruptcy  ;  and 
that  consequently  the  matter  pleaded  and  proved 
was  no  bar  to  the  action.    lb. 

Xode  of  Valuation.  1 — Li  valuing  an  annuity 
the  altered  state  of  health  of  the  annuitant  cannot 
be  taken  into  consideration.  I^isher,  Ex  parte, 
2  Glyn  &  J.  102. 

Where  the  consideration  is  not  money,  but  pro- 
perty, the  price  paid  by  the  grantee  for  that 
property  is  not  the  criterion  of  value,  provided 
such  value  is  altered  by  accidental  circumstances, 
whether  general  or  local,  or  by  improvement  of 
the  property.     Ih. 

The  state  of  the  money  market  is  not  a  circum- 
stance which  can  affect  the  rule.  Wehh,  Ex  parte, 
2  Glyn  &  J.  29. 

If  an  annuity  is  granted  in  consideration  of 
the  relinquishment  of  a  business,  the  creditor  is 
entitled  to  prove  for  the  market  value,  without 
reference  to  the  original  consideration  given,  or 
the  lapse  of  time  since  the  grant.  Saxe,  Ex 
parte,  1  Mont.  &  Bligh,  ]  34 ;  2  Deac.  &  Chit. 
172. 

An  annuity  given  for  a  term  of  years,  the 
consideration  for  which  was  the  good-will  of  a 
business,  may  be  valued.  Schtles,  Ex  parte,  1 
Mont.,  D.  &  D.  384  ;  4  Jur.  1189. 

Asseisment  of  Value  by  Jury.] — The  trustee  in 
liquidation  is  entitled,  if  he  desires  it,  to  have 
the  value  assessed  by  a  jury.  Neal,  Ex  parte, 
Batey,  In  re,  14  Ch.  D.  579 ;  43  L.  T.  264 ;  28 
W.  R'.  875— C.  a. 

Sale  of  Secnrity  for  Payment  of  Annuity.] — 
The  commissioners  are  not  authorized  to  older  a 
sale  of  an  estate  on  which  an  annuity  is  charged, 
for  payment  of  the  value  of  the  annuity.  Delve*, 
In  re,  1  Mont.  492.    And  see  Slack,  Ex  parte, 

1  Glyn  &  J.  346. 

An  annuity  creditor  who  has  a  policy  of  insur- 
ance cannot  prove  without  a  sale  of  the  policy. 
Tiemey,  Ex  parte,  1  Mont.  78. 

Where  the  grantor  of  an  annuity  secured  by 
real  property  becomes  a  bankrupt,  and  arrears  of 
the  annuity  become  due  after  the  bankruptcy, 
the  real  security  will,  on  the  petition  of  the 
grantee,  be  ordered  to  be  sold,  and  the  produce 
applied  in  satisfaction  of  so  much  of  the  arrears 
and  value  of  the  annuity  as  the  same  would 
extend  to  satisfy,  and  the  grantee  be  allowed  to 
prove  the  residue  under  the  commission.  Key, 
Ex  parte,  1  Madd.  426. 

5.  Apprentice  F^es. 

An  articled  clerk  to  an  attorney  and  solicitor 
was  not  an  apprentice  within  the  6  Geo.  4,  c.  16, 
s.  49.     Prideaux,  Ex  varte,  3  Mylne  &  C.  327  ; 

2  Jur.  366  ;  reversing  the  decision  of  the  Court  of 
Review,  3  Mont.  &  Ayr.  516  ;  but  see  ^.  Pancras 
V.  Clapham,  2  El.  &'E1.  742. 

But  in  another  case  it  was  held,  that  an  articled 
clerk  to  an  attorney  was  an  apprentice,  and,  as 
such,  entitled  to  a  return  of  a  reasonable  portion 
of  the  premium  upon  his  master  becoming  bank- 
rupt as  a  scrivener.  Eussell,  Ex  parte,  2  Deac. 
158  ;  3  Mont.  &  Ayr.  67. 

Where  an  agreement  of  apprenticeship  is  con- 
cluded^ and  the  apprentice  fee  is  paid,  and  the 
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apprentice  is  actually  sending  under  the  concluded 
agreement,  and  the  execution  of  the  indenture 
has  not  taken  place  from  mere  inattention,  the 
father  is  entitled  to  a  return  of  part  of  the  fee. 
Jlaynen,  Ex  partCy  2  Glyn  &  J.  122. 

6.  Awards. 

An  award  is  not  conclusive  evidence  of  a  debt. 
Proof  upon  an  award  made  after  the  act  of 
bankruptcy  was  expunged,  and  an  account  di- 
rected before  the  commissioners.    Xemshcadf  Ex 
parte,  1  Hose,  149. 

See  further,  Judgments,  j!?Mf. 

7.  Babbisters'  Fees. 

A  conveyancing  counsel  was  allowed  to  prove 
in  respect  of  fees  which  the  bankrupt,  a  solicitor, 
had  actually  and  specifically  received  from  the 
clients  before  his  bankruptcy.  JIall,  In  re,  2 
Jur.,  N.  S.  1076. 

8.  Bills  and  Notes. 

InBtrnmentfl  Inchoate  at  time  of  Bankruptcy.] 

— Proof  admitted  on  an  acceptance  which  had 
been  in  blank  at  the  date  of  the  bankruptcy,  and 
had  been  filled  up  afterwards.  Eartlett,  Ex 
parte,  3  De  G.  &  J.  378.- 

In  July,  1846,  the  defendant  having  been  ar- 
rested under  a  ca.  sa.,  in  order  to  obtain  his  dis- 
charge gave  to  the  attorney  of  the  execution 
creditor  5/.,  'and  a  blank  promissory  note  stamp, 
with  his  name  written  on  it.  In  1851  the  defen- 
dant obtained  a  certificate  in  bankruptcy,  and  in 
1852  the  attorney  filled  up  the  blank  stamped 
paper  by  making  it  a  promissory  note  for  2AI. 
18^.  Gd.y  at  one  month's  date,  and  indorsed  it  to 
the  plaintiff  for  value  : — Held,  first,  that  it  was 
properly  left  to  the  jury  to  say  whether  the 
stamped  paper  was  filled  up  within  a  reasonable 
time,  considering  the  circumstances  of  the  defen- 
dant and  his  ability  to  pay  the  note.  Trmple  v. 
I*ulien,  8  Ex.  389  ;  22  L.  J.,  Ex.  151. 

Held,  secondly,  that  there  was  no  claim  prov- 
able under  the  fiat,  and  consequently  the  certifi- 
cate was  no  bar  to  an  action  on  the  note.    lb. 

Onarantor  of  Honour.] — ^A  bankrupt  had,  in 
consideration  of  the  payment  of  a  sum  of  money 
to  him  by  the  vendors  of  goods,  guaranteed  the 
payment  of  the  purchase-money  by  the  pur- 
chasers according  to  the  contract  of  purchase, 
viz.,  by  the  due  honour  of  a  bill  of  exchange 
accepted  by  the  purchasers.  The  bill  did  not  fall 
due  till  after  the  fiat  issued  against  the  guaran- 
tor. On  its  being  dishonoured  : — Held,  that  the 
vendors  were  entitled  to  prove.  Brook,  Ex 
parte,  6  De  G.,  Mac.  &  G.  771, 

Bills  given  as  Deposit  for   Perfonuance  of 

Contract.] — An  agreement  was  entered  into  for 
the  purchase  of  4,000  tons  of  iron  rails,  at  122. 
124.  6<f.  per  ton,  according  to  a  section,  to  be 
delivered  by  1st  November,  1846;  and  11,5002. 
was  to  be  paid  by  the  purchaser  by  way  of 
deposit.  According  to  the  custom  of  the  trade, 
this  deposit  was  to  be  retained  by  the  seller  as  a 
security  against  any  damages  from  the  non-per- 
formance of  the  contract.  The  deposit  was  paid 
in  bills  of  exchange.  In  June,  J 846,  the  pur- 
chaser became  bankrupt    On  the  bills  becoming 


due,  they  were  dishonoured  : — Held,  that  the 
vendors  were  entitled  to  prove  upon  two  of  the 
bills  remaining  in  their  hands.  Bolekow,  Ex 
parte,  3  De  G.  &  S.  656. 

Payable  with  Interest  after  Hotioe.] — ^Where 
a  note  payable  with  interest  twelve  months  after 
notice  was  expressed  to  be  for  value  received, 
and  the  maker  became  bankrupt  before  any 
notice  was  given  : — Held,  that-  the  payee  might 
prove  it  under  the  commission.  Claifton  v. 
Gosling,  5  B.  &  C.  360 ;  8  D.  &  R.  110. 

Acquired  after  Banloraptey.] — ^A  bill  or  note 
having  been  indorsed  after  the  bankruptcy  of  the 
acceptor,  the  indorsee  can  only  prove  such  debt 
as  the  indorscr  could  have  proved  at  the  time 
of  the  bankruptcy.    Deey,  Ex  parte,  2  Cox,  425. 

Notes  bought  up  after  the  bankruptcy  of  the 
maker,  cannot  be  proved  unless  it  is  shewn  that 
the  persons  from  whom  they  were  purchased 
were  individually  entitled  to  a  proof,  in  respect 
of  the  notes.    Jiogers,  Ex  parte,  Buck,  490. 

Unaccepted  Drafts  on  Debtor.] — A.  sends  B., 
as  his  agent,  to  America  to  purchase  cotton,  and 
authorizes  him  to  draw  bills  on  A.,  and  to  sell 
and  discount  the  same,  and  with  the  proceeds  to 
pay  for  the  cotton.  B.  accordingly  draws  a  bill 
on  A.  for  3,0002.  in  favour  of  R.,  who  discounts 
for  B.,  and  afterwards  negotiates  it  to  third 
persons.  B.  applies  the  proceeds  of  the  bill  in 
payment  of  the  cotton,  which  is  shipped  off  to 
A.,  at  Liverpool ;  but  before  the  arrival  of  the 
cotton,  or  the  presentation  of  the  bill  for  accept- 
ance, A.  becomes  bankrupt,  and  the  cotton  is 
sold  by  the  assignees,  and  the  proceeds  applied 
for  the  benefit  of  the  estate  : — Held,  that  these 
circumstances  did  not  amount  to  a  virtual  ac- 
ceptance of  the  bill  by  A.,  and  that  a  subsequent 
indorsee  for  value  could  not  prove  the  amount 
of  it  against  A.*s  estate.  liolton,  Ex  parte,  2 
Deac.  537  ;  3  Mont.  &  Ayr.  367. 

Bills  to  be  Paid  oat  of  Specific  Fnnds.] — If  a 

party  takes  bills  for  the  price  o5  goods,  and  it  is 
agreed  that  the  bills  are  to  be  paid  out  of  the 
proceeds,  and  the  acceptors  become  bankrupt, 
the  indorsers  of  the  bills,  without  notice  of  the 
agreement,  are  entitled  to  the  benefit  of  it. 
Prescott,  Ex  parte,  1  Mont  &  Ayr.  316. 

Exchange  of  Paper.] — Where  there  was  cross 
paper  dishonoured  on  each  side,  and  both  parties 
were  bankrupts,  the  proof,  as  between  the  two 
estates,  was  confined  to  the  cash  balance  with 
regard  to  the  dishonoured  bills.  EarU,  Ex 
parte,  5  Ves.  833. 

In  such  case,  no  proof  can  be  made  in  respect 
of  the  bad  paper,  or  the  excess  of  damage  even- 
tually sustained  on  that  account.  Walker,  Ex 
parte,  4  Ves.  373, 

A.  draws  a  bill  on  B.,  payable  to  his  own  order, 
which  B.  accepts,  and  B.  draws  a  bill  on  A.,  pay- 
able to  the  Older  of  B.,  which  A.  accepts,  for  their 
mutual  accommodation  ;  both  bills  are  payable 
at  the  same  time,  have  the  same  dates,  and  con- 
tain the  same  sums  :  one  is  a  good  consideration 
for  the  other,  and  neither  is  an  indemnity ;  so 
that,  if  either  party  becomes  a  bankrupt,  the  bill 
accepted  by  him  may  be  proved  under  his  com- 
mission, and  consequently  to  an  action  brought 
on  it,  his  bankruptcy  may  be  pleaded*    Bo{fe  v. 


985 


BANKEUPTCY— Proo/  of  Debts. 


986 


QmIoh,  2  H.  Bl.  570.  And  see  Starey  v.  Barns, 
7  East,  435  ;  3  Smith,  441. 

Where  A.  and  B.  were  bankrupts,  proof  was 
allowed  in  respect  of  a  cash  balance  due  from 
A.  to  B.,  bat  the  dividends  were  retained  to 
reimburse  the  estate  of  A.  what  it  should  over- 
pay upon  a  distinct  transaction  on  an  advance 
of  bills  from  A.  to  B.,  some  of  which  were  dis- 
honoured.    Metcalfe,  Ex  parte,  11  Ves.  404. 

K.  k,  CJo.  sent  to  A.  five  bills  drawn  by  them 
on  D.  k,  S.f  and  received  from  him  in  return  his 
acceptances  for  the  precise  amount,  which  they 
discounted  with  their  own  bankers  ;  but  none  of 
which  being  paid  by  A.  (who  became  bankrupt 
before  they  became  due),  they  were  proved  by 
the  holders  under  K.  i.  Co^s  commission.  A. 
having  negotiated  the  five  bills  sent  him  by 
E.  &  Co : — Held,  that  A.  having  become  bank- 
rupt, his  assignee  could  not  prove  them  under 
K.  &  Co.'s  commission.  Solarte,  Ex  parte,  2 
Deac  &  Chit.  261 ;  1  Mont.  &  Ayr.  270. 

A.  k.  B.  exchange  their  acceptances  of  various 
biUs  drawn  upon  them  respectively  by  C,  and  all 
three  become  bankrupt  before  any  of  the  bills 
fall  due.  The  acceptances  of  A.  are  negotiated 
by  the  drawer,  C,  and  are  proved  by  the  holders 
under  each  commission,  who  receive  dividends  on 
their  respective  proofs  : — Held,  that  A.*s  assignees 
might  prove  the  amount  of  B.'s  acceptances, 
under  B.'s  commission,  subject  to  a  retention  of 
the  dividends,  until  it  was  ascertained  what  each 
estate  would  pay  on  the  whole  of  their  liabilities. 
Solarte,  Ex  parte,  3  Deac.  &  Chit.  419. 

The  defendants  gave  the  plaintiff  their  own 
bills,  accepted  by  third  persons,  in  exchange  for 
acceptances  of  other  bills  drawn  by  them  upon 
him,  the  different  sets  of  which  tallied  in  the 
gross  amoimt  (except  as  mentioned,  &c.),  but  no 
stress  was  laid  at  the  time  on  these  trifling  differ- 
ences : — Held,  that  the  transaction  being  that  of 
an  absolute  exchange  of  securities,  each  party 
was  confined  to  his  remedy  on  those  securities  ; 
and  that  the  law  would  not  raise  an  implied  pro- 
mise in  the  defendants,  who  had  become  bank- 
rupts, to  repay  to  the  plaintiff  the  amount  on 
the  balance  of  his  acceptances,  paid  after  such 
bankruptcy.     Butler  v.  Btittivafif,  3  East,  72. 

Six  persons  were  in  partnership  as  bankers, 
under  two  firms,  and  J.  and  W.  J.,  two  of  them, 
carried  on  a  distinct  trade  ;  and  G.  accepted  a 
bill  for  J.  and  W.  J.,  and,  in  exchange,  they 
delivered  to  him,  at  the  same  time,  a  bill  to  the 
same  amount,  drawn  and  accepted  by  the  six, 
but  not  endorsed  by  J.  and  W.  J. : — Held,  that  it 
was  a  purchase  by  G.,  and  that,  having  paid  his 
acceptance,  and  the  bill  he  received  b^ng  dis- 
honoured, he  was  entitled  to  prove  the  amount 
against  J.  and  W.  J.  Hustler,  Ex  parte,  Buck, 
171 ;  1  Glyn  &  J.  9  ;  3  Madd.  117. 

Where,  by  agreement  between  the  plaintiffs, 
bankers  at  Carlisle,  and  the  defendants,  bankers 
at  Newcastle,  the  plaintiffs  were  weekly  to  send 
to  the  defendants  all  their  own  notes,  and  the 
notes  of  certain  other  banking  houses  ;  and  the 
defendants  were-  in  exchange  to  return  to  the 
plaintiffs  their  own  notes,  and  the  notes  of  cer- 
tain other  bankers,  and  the  deficiency,  if  any, 
was  to  be  made  up  by  a  bill  drawn  by  the  defen- 
dants in  favour  of  the  plaintiffs,-  at  a  certain 
date  : — Held,  that  the  notes  so  sent  by  the 
plaintiffs  to  the  defendants  constituted  a  debt 
against  them  which  the  defendants  might  pay 
by  a  return  of  notes  acconling  to  the  agreement ; 
but  if  they  made  no  such  return,  or  a  short 


return,  and  gave  no  bill  for  the  balance,  such 
balance  remained  as  a  debt  against  them,  which 
was  provable  by  the  plaintiffs  under  a  commis- 
sion issued  against  the  defendants  on  an  act  of 
bankruptcy  committed  after  the  time  when  the 
bill  for  the  balance,  if  drawn,  would  have  been 
due.    Fursttr  v.  Surtees,  12  East,  605. 

Two  bankrupts  had  large  meixMintile  dealings 
with  P.,  and  at  the  time  of  the  bankruptcy  they 
owed  him  a  cash  balance  of  11,000^.  Bills  had, 
however,  been  accepted  by  the  bankrupts  and 
negotiated  by  P.  in  part  payment  of  the  balance, 
and  these  bills  had  been  proved  by  the  holders 
against  the  baukrupt's  estate.  The  bills  had 
been  accepted  by  P.  in  favour  of  the  bankrupts 
for  an  independent  consideration  which  had 
failed,  and  these  bills  also  had  been  discounted. 
P.'s  estate  was  also  in  liquidation,  and  his 
trustee  claimed  to  prove  for  the  whole  amount  of 
the  cash  balance  : — Held,  that  he  could  only 
prove  for  the  difference  between  the  cash  balance 
and  the  amount  of  the  bills  given  in  part  pay- 
ment. Macredie,  Ex  parte,  Charles,  In  re,  8  L. 
R.,  Ch.  536  ;  42  L.  J.,  Bk.  90  ;  28  L.  T.  827  ;  21 
W.  R.  328,  536.  Compare,  Cama,  Ex  parte,  9 
L.  R.,  Ch.  689. 

The  rule  that  when  there  are  cross-acceptances 
between  two  houses,  both  of  which  become  bank- 
rupt, there  can  be  no  proof  as  between  the  two 
estates  in  respect  of  the  bad  paper,  only  applies 
where  the  acceptances  given  by  the  one  party 
are  the  consideration  for  the  acceptances  given 
by  the  other.    lb. 

By  Drawer  against  Indorsee  without  oonai- 
deration.] — Where  a  sum  of  money  being  due 
from  A.  to  B.,  C,  by  B.'s  request,  and  for  his  ac- 
commodation, drew  a  bill  of  exchange  on  A.  for 
the  amount,  which  A.  accepted,  and  C.  indorsed 
the  bill  and  gave  it  to  B.,  who  indorsed  and 
negotiated  it :  B.  having  subsequently  become 
bankrupt : — Held,  that  the  amount  of  the  bill, 
which  was  dishonoured,  and  paid  by  C,  was 
provable  by  him  under  the  fiat,  and,  therefore, 
that  his  right  of  action  against  B.  was  barred  by 
the  certificate.  Ilaigh  v.  Jackson,  3  M.  &  W.  598. 

By  Indoraer  against  Aocommodation  Acoep- 

tor.] — ^Where  the  plaintiff  lent  his  indorsement 
upon  a  bill  at  the  desire  of  the  drawer ;  but 
without  any  privity  with  the  defendant  (the 
acceptor),  who  had  himself  no  consideration  at 
the  time  for  such  acceptance ;  and  the  day  before 
the  bill  became  due  the  defendant  became  bank- 
rupt, and  it  was  immediately  after  taken  up  by 
the  plaintiff  (the  indorscr)  out  of  the  hands  of 
the  indorsee  : — Held,  that  the  bill  was  provable 
as  a  debt  under  the  commission.  Houle  v.  Bax' 
ter,  3  East,  177. 

Taking  up  for  Honour.] — W.  claimed  to  prove 
against  a  bankrupt's  estate  for  a  bill  of  exchange 
which  he  had  taken  up  for  the  honour  of  the 
acceptor.  The  bankrupt  was  not  a  party  to  the 
bill,  and  it  was  not  protested.  By  agreement 
between  W.  and  the  assignees,  the  right  to  prove 
was  referred  to  arbitration,  but  without  the  leave 
of  the  court,  as  i^uired  by  12  &  13  Vict.  c.  106, 
s.  163.  The  arbitrator  decided  against  the  right 
to  prove.  The  claimant  insisted  upon  such  right, 
notwithstanding  the  award.  The  commissioner, 
however,  refused  to  admit  the  proof  : —  Held, 
that  although  the  award  was  not  made,  pursuant 
to  the  statute,  W.,  having  agreed  to  the  arbitra- 
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apprentice  is  actaally  serving  under  theconclnded 
agreement,  and  the  execution  of  the  indenture 
hius  not  taken  place  from  mere  inattention,  the 
father  is  entitled  to  a  return  of  part  of  the  fee. 
JIaijneit,  Ex  parte,  2  Glyn  &  J.  122. 

6.  Awards. 

An  award  is  not  conclusive  evidence  of  a  debt. 
Proof  upon  an  award  made  after  the  act  of 
bankruptcy  was  expunged,  and  an  account  di- 
rected before  the  commissioners.  Kemskvadi  Ex 
parte,  1  Rose,  149. 

See  further,  Judgments,  jpo^f. 

7.  Barbistebs'  Fees. 

A  conveyancing  counsel  was  allowed  to  prove 
in  respect  of  fees  which  the  bankrupt,  a  solicitor, 
had  actually  and  specifically  received  from  the 
clients  before  his  bankruptcy.  HaU,  In  re,  2 
Jur.,  N.  S.  1076. 

8.  Bills  Am)  Notes. 

InstrnmentB  Inchoate  at  time  of  Banlmiptoy.l 

— Proof  admitted  on  an  acceptance  which  had 
been  in  blank  at  the  date  of  the  bankruptcy,  and 
had  been  filled  up  afterwards.  Jiartlett,  Ex 
parte,  3  De  G.  &  J.  378. 

In  July,  1846,  the  defendant  having  been  ar- 
rested under  a  ca.  sa.,  in  order  to  obtain  his  dis- 
charge gave  to  the  attorney  of  the  execution 
creditor  5/.,  und  a  blank  promissory  note  stamp, 
with  his  name  written  on  it.  In  1851  the  defen- 
dant obtained  a  certificate  in  bankruptcy,  and  in 
1852  the  attorney  filled  up  the  blank  stamped 
paper  by  making  it  a  promissory  note  for  24/. 
18«.  6</.,  at  one  mouth*s  date,  and  indorsed  it  to 
the  plaintiff  for  value  : — Held,  first,  that  it  was 
pn)perly  left  to  the  jury  to  say  whether  the 
stamped  paper  was  filled  up  within  a  reasonable 
time,  considering  the  circumstances  of  the  defen- 
dant and  his  ability  to  pay  the  note.  Temple  v. 
l^ulien,  8  Ex.  389  ;  22  L.  J.,  Ex.  151. 

Held,  secondly,  that  there  was  no  claim  prov- 
able under  the  fiat,  and  consequently  the  certifi- 
cate was  no  bar  to  an  action  on  the  note.    lb. 

Guarantor  of  Hononr.] — ^A  bankrupt  had,  in 
consideration  of  the  payment  of  a  sum  of  money 
to  him  by  the  vendors  of  goods,  guaranteed  the 
payment  of  the  purchase-money  by  the  pur- 
chasers according  to  the  contract  of  purchase, 
viz.,  by  the  due  honour  of  a  bill  of  exchange 
accepted  by  the  purchasers.  The  bill  did  not  fall 
due  till  after  the  fiat  issued  against  the  guaran- 
tor. On  its  being  dishonoured  : — Held,  that  the 
vendors  were  entitled  to  prove.  Brook,  Ex 
parte,  6  De  G.,  Mac.  &  G.  771. 

Bills  given  as  Deposit  for   Performanoe  of 

Contract.] — An  agreement  was  entered  into  for 
the  purchase  of  4,000  tons  of  iron  rails,  at  122. 
12«.  6<2.  per  ton,  according  to  a  section,  to  be 
delivered  by  1st  November,  1846;  and  11,500Z. 
was  to  be  paid  by  the  purchaser  by  way  of 
deposit.  According  to  the  custom  of  the  trade, 
this  deposit  was  to  be  retained  by  the  seller  as  a 
security  against  any  damages  from  the  non-per- 
formance of  the  contract.  The  deposit  was  paid 
in  bills  of  exchange.  In  June,  J 846,  the  pur- 
chaser became  bankrupt    On  the  bills  becoming 


due,  they  were  dishonoured : — ^Held,  that  the 
vendors  were  entitled  to  prove  upon  two  of  the 
bills  remaining  in  their  hands.  Bolekow,  Ex 
parte,  3  De  G.  &  S.  666. 

Payable  with  Intereit  after  Hotiee.]— Where 
a  note  payable  with  interest  twelve  months  after 
notice  was  expressed  to  be  for  value  received, 
and  the  maker  became  bankrupt  before  any 
notice  was  given  : — Held,  that-  the  payee  might 
prove  it  under  the  commission.  Clayton  v. 
Gosling,  5  B.  &  C.  360 ;  8  D.  &  R.  110. 

Acqoired  after  Bankruptcy.  1 — ^A  bill  or  note 
having  been  indorsed  after  the  bankruptcy  of  the 
acceptor,  the  indorsee  can  only  prove  such  debt 
as  the  indorser  could  have  proved  at  the  time 
of  the  bankruptcy.    Deey,  Ex  parte,  2  Cox,  423. 

Notes  bought  up  after  the  bankruptcy  of  the 
maker,  cannot  be  proved  unless  it  is  shewn  that 
the  persons  from  whom  they  were  purchased 
were  individually  entitled  to  a  proof,  in  respect 
of  the  notes.    Jiogers,  Ex  parte,  Buck,  490. 

Unaecepted  Drafts  on  Debtor.] — A.  sends  fi., 
as  his  agent,  to  America  to  purchase  cotton,  and 
authorizes  him  to  draw  bills  on  A.,  and  to  sell 
and  discount  the  same,  and  with  the  proceeds  to 
pay  for  the  cotton.  B.  accordingly  draws  a  bill 
on  A.  for  3,000/.  in  favour  of  R.,  who  discoonts 
for  B.,  and  afterwards  negotiates  it  to  third 
persons.  B.  applies  the  proceeds  of  the  bill  in 
payment  of  the  cotton,  which  is  shipped  off  to 
A.,  at  Liverpool ;  but  before  the  arrival  of  the 
cotton,  or  the  presentation  of  the  bill  for  accept- 
ance, A.  becomes  bankrupt,  and  the  cotton  is 
sold  by  the  assignees,  and  the  proceeds  applied 
for  the  benefit  of  the  estate  : — Held,  that  these 
circumstances  did  not  amount  to  a  virtual  ac- 
ceptance of  the  bill  by  A.,  and  that  a  subsequent 
indorsee  for  value  could  not  prove  the  amount 
of  it  against  A.'s  estate.  Holt  on,  Ex  parte,  2 
Deac.  537  ;  3  Mont.  &  Ayr.  367. 

Bills  to  be  Paid  ont  of  Specific  Funds.]— If  a 
party  takes  bills  for  the  price  o^  goods,  and  it  is 
agreed  that  the  bills  are  to  be  paid  out  of  the 
proceeds,  and  the  acceptors  become  bankrupt, 
the  indorsers  of  the  bills,  without  notice  of  the 
agreement,  are  entitled  to  the  benefit  of  it, 
Prescott,  Ex  parte,  1  Mont.  &  Ayr.  316. 

Exchange  of  Paper.] — ^Wherc  there  was  cross 
paper  dishonoured  on  each  side,  and  both  parties 
were  bankrupts,  the  proof,  as  between  the  two 
estates,  was  confined  to  the  cash  balance  with 
regard  to  the  dishonoured  bills.  EarlCy  Ex 
parte,  5  Ves.  833. 

In  such  case,  no  proof  can  be  made  in  respect 
of  the  bad  paper,  or  the  excess  of  damage  even- 
tually sustained  on  that  account  Walker,  Ex 
parte,  4  Ves.  373, 

A.  draws  a  bill  on  B.,  payable  to  his  own  order, 
which  B.  accepts,  and  B.  draws  a  bill  on  A^  pay- 
able to  the  order  of  B.,  which  A.  acoepts,  for  their 
mutual  accommodation  ;  both  bills  arc  payable 
at  the  same  time,  have  the  same  dates,  and  con- 
tain the  same  sums :  one  is  a  good  consideration 
for  the  other,  and  neither  is  an  indemnity- ;  so 
that,  if  either  party  becomes  a  bankrupt,  the  biU 
accepted  by  him  may  be  proved  under  his  com- 
mission, and  consequently  to  an  action  brought 
on  it,  his  bankruptcy  may  be  pleaded.     Ro^e  ▼. 
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Ocutlo»,  2  H.  Bl.  570.  And  see  Starey  v.  Barm, 
7  East,  435  ;  3  Smith,  441. 

Where  A.  and  B.  were  bankrupts,  proof  was 
allowed  in  respect  of  a  cash  balance  due  from 
A.  to  B.,  but  the  dividends  were  retained  to 
reimburse  the  estate  of  A.  what  it  should  over- 
pay upon  a  distinct  transaction  on  an  advance 
of  bills  from  A.  to  B.,  some  of  which  were  dis- 
hononred.     Metcalfe j  Ex  parte,,  11  Ves.  404. 

K.  &  Ca  sent  to  A.  iive  bills  drawn  by  them 
on  D.  &  S.,  and  received  from  him  in  return  his 
acceptances  for  the  precise  amount,  which  they 
discounted  with  their  own  bankers ;  but  none  of 
which  being  paid  by  A.  (who  became  bankrupt 
before  they  became  due),  they  were  proved  by 
the  holders  under  K.  &  Go's  commission.  A. 
having  negotiated  the  five  bills  sent  him  by 
K.  &  Co  : — Held,  that  A.  having  become  bank- 
rupt, his  assignee  could  not  prove  them  under 
K.  &  Co.*s  commission.  Sohirte,,  Ex  parte^  2 
Deac.  &  Chit.  261 ;  1  Mont.  &  Ayr.  270. 

A.  &  B.  exchange  their  acceptances  of  various 
bills  drawn  upon  them  respectively  by  C,  and  all 
three  become  bankrupt  before  any  of  the  bills 
fall  due.  The  acceptances  of  A.  are  negotiated 
by  the  drawer,  C,  and  are  proved  by  the  holders 
under  each  commission,  who  receive  dividends  on 
their  respective  proofs  : — Held,  that  A.  's  assignees 
might  prove  the  amount  of  B.'s  acceptances, 
under  B.*s  commission,  subject  to  a  retention  of 
the  dividends,  until  it  was  ascertained  what  each 
estate  would  pay  on  the  whole  of  their  liabilities. 
Solarte^  Ex  parte,  3  Deac.  k  Chit.  419. 

The  defendants  gave  the  plaintiff  their  own 
bills,  accepted  by  third  persons,  in  exchange  for 
acceptances  of  other  bills  drawn  by  them  upon 
him,  the  different  sets  of  which  tallied  in  the 
gross  amount  (except  as  mentioned,  &c.),  but  no 
stress  was  laid  at  the  time  on  these  trifling  differ- 
ences : — Held,  that  the  transaction  being  that  of 
an  absolute  exchange  of  securities,  each  party 
was  confined  to  his  remedy  on  those  securities  ; 
and  that  the  law  would  not  raise  an  implied  pro- 
mise in  the  defendants,  who  had  become  bank- 
rupts, to  repay  to  the  plaintiff  the  amount  on 
the  balance  of  his  acceptances,  paid  after  such 
bankruptcy.    Butler  v.  Buttivant^  3  East,  72. 

Six  persons  were  in  partnership  as  bankers, 
under  two  firm?,  and  J.  and  W.  J.,  two  of  them, 
carried  on  a  distinct  trade  ;  and  G.  accepted  a 
bill  for  J.  and  W.  J.,  and,  in  exchange,  they 
delivered  to  him,  at  the  same  time,  a  bill  to  the 
same  amount,  drawn  and  accepted  by  the  six, 
but  not  endorsed  by  J.  and  W.  J. : — Held,  that  it 
was  a  purchase  by  G.,  and  that,  having  paid  his 
acceptance,  and  the  bill  he  received  being  dis- 
honoured, he  was  entitled  to  prove  the  amount 
against  J.  and  W.  J.  Hustler^  Ex  parte.  Buck, 
171  ;  1  Glyn  &  J.  9  ;  3  Madd.  117. 

Where,  by  agreement  between  the  plaintiffs, 
l)anker8  at  Carlisle,  aud  the  defendants,  bankers 
at  Newcastle,  the  plaintiffs  were  weekly  to  send 
to  the  defendants  all  their  own  notes,  and  the 
notes  of  certain  other  banking  houses  ;  and  the 
defendants  were-  in  exchange  to  return  to  the 
plaintiffs  their  own  notes,  and  the  notes  of  cer- 
tain other  bankers,  and  the  deficiency,  if  any, 
Mras  to  be  made  up  by  a  bill  drawn  by  the  defen- 
dants in  favour  of  the  plaintiffs,-  at  a  certain 
date  : — Held,  that  the  notes  so  sent  by  the 
plaintiffs  to  the  defendants  constituted  a  debt 
against  them  which  the  defendants  might  pay 
bj  a  return  of  notes  according  to  the  agreement ; 
bat  if   they  made  no  such  return,  or  a  short 


return,  and  gave  no  bill  for  the  balance,  such 
balance  remained  as  a  debt  against  them,  which 
was  provable  by  the  plaintiffs  under  a  commis- 
sion issued  against  the  defendants  on  an  act  of 
bankruptcy  committed  after  the  time  when  the 
bill  for  the  balance,  if  drawn,  would  have  been 
due.    Forster  v.  Surtees,  12  East,  605. 

Two  bankrupts  had  large  mercantile  dealings 
with  P.,  and  at  the  time  of  the  bankruptcy  they 
owed  him  a  cash  balance  of  11,000Z.  Bills  had, 
however,  been  accepted  by  the  bankrupts  and 
negotiated  by  P.  in  part  payment  of  the  balance, 
and  these  bills  had  been  proved  by  the  holders 
against  the  bankrupt's  estate.  The  bills  had 
been  accepted  by  P.  in  favour  of  the  bankrupts 
for  an  independent  consideration  which  had 
failed,  and  these  bills  also  had  been  discounted. 
P.'s  estate  was  also  in  liquidation,  and  his 
trustee  claimed  to  prove  for  the  whole  amount  of 
the  cash  balance  : — Held,  that  he  could  only 
prove  for  the  difference  between  the  cash  balance 
and  the  amount  of  the  bills  given  in  part  pay- 
ment. Macredie,  Ex  parte,  Cfmrles,  In  re,  8  L. 
R,  Ch.  536  ;  42  L.  J.,  Bk.  90  ;  28  L.  T.  827  ;  21 
W.  B.  328,  536.  Compare,  Cama,  Ex  parti',  9 
L.  R.,  Ch.  689. 

The  rule  that  when  there  are  cross-acceptances 
between  two  houses,  both  of  which  become  bank- 
rupt, there  can  be  no  proof  as  between  the  two 
estates  in  respect  of  the  bad  paper,  only  applies 
where  the  acceptances  given  by  the  one  party 
are  the  consideration  for  the  acceptances  given 
by  the  other.    lb. 

By  Drawer  against  Indonee  withont  eonsi- 
deration.] — Where  a  sum  of  money  being  due 
from  A.  to  B.,  C,  by  B.'s  request,  and  for  his  ac- 
commodation, drew  a  bill  of  exchange  on  A.  for 
the  amount,  which  A.  accepted,  and  C.  indorsed 
the  bill  and  gave  it  to  6.,  who  indorsed  and 
negotiated  it:  B.  having  subsequently  become 
bankrupt : — Held,  that  the  amount  of  the  bill, 
which  was  dishonoured,  and  paid  by  C,  was 
provable  by  him  under  the  fiat,  and,  therefore, 
that  his  right  of  action  against  B.  was  barred  by 
the  certificate.  Uaigh  v.  Jackson,  3  M.  &  W.  598. 

By  Indorser  against  Aocommodation  Accep- 
tor.]— ^Where  the  plaintiff  lent  his  indorsement 
upon  a  bill  at  the  desire  of  the  drawer ;  but 
without  any  privity  with  the  defendant  (the 
acceptor),  who  had  himself  no  consideration  at 
the  time  for  such  acceptance  ;  and  the  day  before 
the  bill  became  due  the  defendant  became  bank- 
rupt, and  it  was  immediately  after  taken  up  by 
the  plaintiff  (the  indorser)  out  of  the  hands  of 
the  indorsee  : — Held,  that  the  bill  was  provable 
as  a  debt  under  the  commission.  Houle  v.  Bax- 
ter,  3  East,  177. 

Taking  up  for  Honour.] — W.  claimed  to  prove 
against  a  bankrupt's  estate  for  a  bill  of  exchange 
which  he  had  taken  up  for  the  honour  of  the 
acceptor.  The  bankrupt  was  not  a  party  to  the 
bill,  and  it  was  not  protested.  By  agreement 
between  W.  and  the  assignees,  the  right  to  prove 
was  referred  to  arbitration,  but  without  the  leave 
of  the  court,  as  i^uired  by  12  &  13  Vict.  c.  106, 
s.  153.  The  arbitrator  decided  against  the  right 
to  prove.  The  claimant  insisted  upon  such  right, 
notwithstanding  the  award.  The  commissioner, 
however,  refused  to  admit  the  proof : —  Held, 
that  although  the  award  was  not  made,  pursuant 
to  the  statute,  W.,  having  agreed  to  the  arbitra- 
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tion,  and  not  having  taken  any  objection  to  the 
validity  of  the  submission  before  the  commis- 
sioner, was  bound  by  it.  Wyld^  Ex  parte,  2  De 
G.  F.  k  J.  642 ;  30  L.  J.,  Bk.  10 ;  7  Jur.,  N.  S. 
294  ;  3  L.  T.  934  ;  9  W.  R.  421. 

Independently  of  the  award,  the  claim  was 
well  founded,  and  at  the  time  of  the  bankruptcy 
he  was  entitled  to  prove  for  the  amount  of  the 
bill.    n. 

Bonn  Eide  Holder  of  Bill  accepted  for  Specific 
Purpose.] — ^A  bankrupt  having  accepted  a  bill 
for  200/.  which  had  been  negotiated  by  the 
drawer,  and  finding  shortly  before  it  fell  due 
that  he  should  be  unable  to  pay  it,  persuaded  the 
drawer  to  draw  another  bill  on  him  for  220/., 
and  to  get  it  discounted,  in  order  that  he  might 
take  up  the  first  bill.  The  drawer  discounted 
the  bill  for  220Z.  with  A.,  but  instead  of  apply- 
ing the  proceeds  to  pay  off  the  first  bill,  appro- 
priated them  to  his  own  use,  and  the  holder  of 
the  first  bill  proved  the  amount  of  it  under  the 
fiat  : — Held,  that  A.,  who  had  no  knowledge  of 
the  circumstances  under  which  the  second  bill 
was  given,  or  of  the  breach  of  trust  committed 
by  the  drawer,  was  not  prevented  from  proving 
the  amount  of  such  second  bill.  Samuel,  Ex 
parte,  2  Mont.,  D.  &  D.  384. 

Baying  Billi  at  Undervalue.] — Bills  of  ex- 
change were  drawn  by  S. ,  who  was  the  London 
agent  for  the  firm  of  G.  &  Co.,  and  accepted  by 
them  ;  the  drawer  and  acceptors  were  at  the 
time  in  a  position  of  hopeless  insolvency  and 
contemplating  bankruptcy.  The  bills  were  then 
offered  for  discount  to  J.,  who  retained  them  for 
some  time  in  his  hands  and  made  inquiries, 
whereby  he  ascertained  that  the  acceptors  would 
be  unable  to  pay  the  bills  in  full,  as  they  were 
in  difficulties,  but  that  they  were  possessed  of 
assets,  and  that  there  was  a  fair  prospect  of  his 
being  able  to  obtain  payment  of  part  of  the 
amount ;  he  did  not  make  any  inquiry  as  to  the 
solvency  of  the  drawer  ;  he  then  gave  200Z.  for 
the  bills,  which  were  of  the  nominal  value  of 
1,727/.  in  all ;  one  of  them,  for  227/.,  falling  due 
within  a  month  ;  the  firm  of  G.  &  Co.  soon  after- 
wards filed  a  petition  for  liquidation  and  were 
adjudicated  bankrupts  ;  J.  then  sought  to  prove 
for  the  whole  nominal  amount  of  the  bills : — 
Held,  that  the  circumstances  affected  J.  with 
notice,  that  the  bills  were  concocted  in  fraud  of 
the  creditors  of  G.  &  Co.,  and  that  consequently 
J.  could  not  prove  for  more  than  the  amount 
actually  given  by  him  for  the  bills.  Jones 
V.  Gordon,  2  App.  Cas.  616  ;  47  L.  J.,  Bk. 
1  ;  37  L.  T.  477  ;  26  W.  R.  172.  Affirming,  S.  a 
nom.  Oomersall,  In  re,  1  Ch.  D.  137 ;  45  L.  J., 
Bk.  1 ;  33  L.  T.  483  ;  24  W.  R.  257. 

When  lost.] — Proof  was  allowed  in  respect  of 
a  bill  alleged  to  be  lost,  but  the  most  extensive 
indemnity  was  ordered  to  be  given.  Greenway, 
Ex  parte,  6  Yes.  812. 

A  bill  having  been,  in  mistake  for  another  bill, 
sent  by  the  holders  to  the  bankrupts  before  the 
bankruptcy,  and  retained  by  them,  was  lost : 
proof  was,  under  the  circumstances,  allowed, 
without  the  production  of  the  bill,  and  without 
security  or  indemnity.  Webster,  Ex  parte,  1  De 
Gex,  414  ;  11  Jur.  136. 

Transferred  without  Indorsement] — A  person 
giving  cash  for  a  bill  or  note  without  the  indorse- 


ment of  the  person  from  whom  he  takes  it,  can- 
not prove  it  under  his  bankruptcy.  Shiitfleivorth, 
Ex  parte,  3  Ves.  368  ;  8,  P.,  Harrison,  Ex  parte, 
2  Bro.  G.  C.  615. 

Unindorsed  bills,  given  by  the  bankrupt,  must 
be  sold,  and  the  holder  may  prove  for  the  residue. 
Smitli,  Ex  parte,  2  Cox,  209. 

An  agent  applied  to  a  banking  company,  on 
several  occasions,  to  discount  bills  drawn  by  his 
principal,  and  at  the  commencement  of  ^ese 
transactions  informed  the  company  who  the 
drawers  and  acceptors  were,  and  inquired  whether 
the  company  would  discount  a  bill  without  re- 
quiring the  agent  to  indorse  it.  The  company 
agreed  to  do  so  in  this  and  other  instances  ;  but 
upon  some  of  the  bills  required  and  obtained  the 
agent's  indorsement.  The  acceptances  turned 
out  to  have  been  forged  by  the  principal,  of 
which  fact  the  agent  was  wholly  ignorant.  On 
the  agent  becoming  bankrupt,  and  there  being 
nothing  to  shew  that  he  had  not  handed  over 
the  proceeds  of  the  bills  to  the  principal,  or  that 
those  proceeds  were  in  such  a  position  that  they 
could  be  recalled  : — Held,  that  the  company 
could  not  prove  upon  the  bills  which  the  agent 
had  not  indorsed.  Bird,  Ex  parte,  4  De  G.  & 
S.  273  ;  20  L.  J.,  Bk.  16  ;  15  Jur.  894. 

Indorsement  of  Promissory  Note  after  Appli- 
cation to  register  Besolutions.] — ^A  bon&  fide 
holder  for  value  of  a  promissory  note  procured 
the  indorsement  after  tender  of  his  proof  but 
before  the  application  to  register  resolutions  in  a 
liquidation  : — Held,  that  the  time  of  the  indorse- 
ment was  immaterial,  and  that  the  holder  was 
entitled  to  prove  in  the  liquidation.  Pike,  Ex 
parte,  Eslich,  In  re,  40  L.  T.  529. 

Double  InsoWency— Bights  of  Holder.]— Where 

part  of  the  account  between  two  mercantile 
houses  which  have  become  bankrupt,  consists  of 
bills  that  may  be  proved  against  both  estates,  there 
can  be  no  proof  in  respect  of  bills  as  between  the 
two  houses,  unless  there  is  a  surplus  after  satis- 
fying the  holders  of  the  bills.  Bawson,  Ex  parte, 
Jacob,  274. 

Indorser  against  Acceptor.] — If  an  acceptor  of 
a  bill,  not  due,  becomes  bankrupt,  and  the  in- 
dorser is  afterwards  obliged  to  take  up  the  bill 
on  account  of  non-payment  by  the  acceptor,  he 
may  prove  the  amount  under  the  commission  ; 
and  if  the  acceptor  afterwards  obtains  his  cer- 
tificate, he  will  be  discharged  from  the  debt. 
Joneph  V.  Orine,  2  N.  R.  180. 

Joint  and  Seversl  Promissory  Notes — Bank- 
ruptcy of  one  maker.] — ^One  of  several  makers  of 
a  joint  and  several  promissory  note  in  favour  of 
a  third  party,  having  paid  the  debt  secured  by 
the  note,  may  not  prove  upon  the  note  against 
some  of  the  co-makers  under  their  bankruptcy. 
His  remedy  is  by  way  of  contribution  from  each 
of  his  co-contractors  pro  proportione.  Sckenk, 
Ex  parte,  10  L.  T.  44. 

Bankruptcy  of  Indorser — ^Notice  of  Dishonour.  ] 

— Where  an  indorser  of  a  bill  becomes  bankrupt 
before  it  falls  due,  notice  of  its  dishonour,  if  oc- 
curring before  the  choice  of  assignees,  must  be 
given  to  the  bankrupt,  if  after  such  choice,  to 
the  assignees,  to  enable  the  holder  to  prove. 
Chappie,  Ex  parte,  3  Mont.  &  Ayr.  493 ;  8 
Deac.  218. 
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A  bill  was  dishonoured  after  the  drawer  had 
been  adjudicated  a  bankrupt,  and  a  trustee  had 
been  appointed.  The  holder,  being  aware  of  the 
bankruptcy,  but  not  knowing  of  the  appointment 
of  the  trustee,  gave  notice  of  dishonour  to  the 
bankrupt,  and  not  to  the  trustee  : — Held,  that 
the  notice  was  sufficient,  and  that  the  holder  was 
entitled  to  prove  in  the  bankruptcy  in  respect  of 
the  bill.  Baker,  Ex  parte,  Bellnian,  In  re,  4  Oh. 
D.  795  ;  46  L.  J.,  Bk.  60  ;  36  L.  T.  339  ;  25  W.  R. 
454— C.  A. 

Semble,  that  where  a  creditor  proves  under  a 
fiat  for  a  debt  due  on  bills  of  exchange  of  which 
the  bankrupt  is  the  drawer,  it  is  not  necessary 
for  him  to  aver  in  his  deposition,  that  the  bills 
were  duly  presented,  and  that  notice  of  their  dis- 
honour was  given  to  the  bankrupt.  Fletclier  v. 
Manning,  1  C.  &  K.  350. 

Pledge  of  Bills  and  Notes.] — The  pledgee  of  a 
bill  or  note  (though  for  part  only),  may  prove 
the  whole  amount.  Crostley,  Ex  parte,  3  Bro. 
C.  C.  237. 

Other  Cases.] — The  holder  of  notes  payable  in 
cash  or  Bank  of  England  notes,  who  did  not  re- 
ceive them  immediately  from  the  maker,  is  not 
entitled  to  prove  the  amount  as  for  money  had 
and  received  against  the  estate  of  the  maker. 
JDavutpn,  Ex  parte,  Buck,  31 ;  S,  P.,  Imeson,  Ex 
parte,  2  Rose,  225. 

Holder  may  be  compelled  to  Prove  against 
Acceptor.] — The  holder  of  a  bill  may  be  com- 
pell^  to  prove  against  the  acceptor,  for  the 
benefit  of  the  drawer.  Wright  v.  Simpson,  6 
Ves.  734. 

Amount] — Where  proof  upon  a  bill  of  ex- 
change accepted  by  a  bankrupt  is  made,  deduc- 
tions must  be  made  for  all  the  previous  payments 
on  account  by  other  parties  to  the  bill,  and  the 
proof  can  only  stand  for  the  amount  actually 
due  at  the  time  of  the  bankruptcy.  Dunne,  In 
re,  7  Ir.  Ch.  Rep.  285. 

The  holder  of  a  bill  of  exchange  who  has  re- 
ceived from  the  drawer  sums  of  money  in  part 
payment  of  it,  is  not  entitled  to  prove  against 
the  estate  of  the  bankrupt  acceptor  for  the  full 
amount  of  the  bill,  but  only  for  what  remains 
dae  upon  it  after  deducting  all  the  sums  paid  in 
respect  of  it  by  the  drawer  before  the  proof  is 
tendered,  whether  such  payments  were  made 
before  or  after  the  bankruptcy.  Tayler,  or 
Ihylor,  Ex  parte,  1  De  G.  &  J.  302 ;  26  L.  J., 
Bk.  58  ;  3  Jur.,  N.  S.  753. 

Where  A.,  at  the  request  of  B.,  and  upon  the 
secarity  of  a  bill  from  him  for  the  amount,  de- 
livered goods  to  C,  and  such  goods  were  after- 
wards partly  paid  for  by  C,  and  then  B.  became 
bankrupt : — Held,  that  A.  could  only  prove,  as 
against  the  estate  of  B.,  the  sum  remaining  due 
for  the  goods,  and  not  the  full  amount  of  the 
bilL     Reader,  Ex  parte,  Buck,  381. 

Expenses  of  Protest  and  Be-Ezohange.] — ^A 
drawer  in  Louisiana  of  bills  of  exchange  upon 
acceptors  in  London  is  entitled  to  prove,  under  a 
deed  of  arrangement  executed  by  the  latter,  upon 
their  becoming  insolvent,  to  their  creditors,  not 
only  for  the  amount  of  the  bills,  but  also  for  10/. 
per  cent,  upon  that  amount,  in  lieu  of  re-ex- 
change, which  by  the  law  of  Louisiana,  he  had 
been  obliged  to  pay  to  the  holders  of  the  bills  on 


their  return  dishonoured  and  protested  for  non- 
payment in  Louisiana.  Walker  v.  Ham ii ton,  1 
De  G.,  F.  &  J.  602. 

The  costs  arising  from  the  protests  of  bills  can 
be  proved  under  a  commission  only  when  in- 
curred antecedent  to  the  act  of  bankruptcy,  not 
to  the  issuing  of  the  commission.  Moore,  Ex 
parte,  2  Bro.  C.  C.  597. 

9.  Bonds. 

Caneellatlon  by  one  of  Joint  Obligees.] — The 

cancellation  of  a  bond  by  an  obligee,  on  an 
agreement  between  her  and  the  obligor,  without 
the  consent  of  her  co-obligee,  does  not  affect  the 
latter's  right  of  proof  on  the  bond  against  the 
obligor's  estate.     Smith,' Ex  parte,  7  Jur.  864. 

Bond  under  1  ft  S  Viot.  c.  110,  s.  8.]— Action 
on  a  bond  under  I  &  2  Vict.  c.  110,  s.  8,  given  by  a 
defendant  and  others,  his  partners  in  trade  : — 
Held,  that  the  bankruptcy  and  certificate  of  the 
defendant  and  his  partners,  after  the  action  in 
which  the  judgment  was  obtained,  but  before 
judgment,  furnished  no  answer  to  an  action 
upon  the  bond  ;  the  demand  arising  thereon  not 
being  a  debt  (contingent  or  otherwise)  provable 
under  the  fiat,  by  virtue  of  any  of  the  provisions 
of  the  6  Geo.  4,  c.  16.  Hinton  v.  Acraman,  2 
C.  B.  367  J  3  D.  &  L.  426 ;  15  L.  J.,  C.  P.  52  ;  10 
Jur.  203. 

Void  Provision  in  Bond.] — ^A  man  on  his 
marriage  gave  a  bond,  conditioned  for  payment 
of  1,000/.,  with  interest.  By  a  settlement  of 
even  date  it  was  declared  that  the  trustees 
should,  during  his  life,  or  until  he  should  be- 
come bankrupt  or  insolvent,  allow  him  to  retain 
in  his  hands  the  1,000/.,  or  such  part  of  it  as  he 
should  think  fit.  In  1826  he  became  bankrupt. 
The  trustees,  in  1827,  proved  for  the  1,000/.,  but 
the  commissioners  expunged  the  proof,  and  the 
trustees  did  not  take  any  steps  to  have  a  value 
set  upon  the  bond  as  for  a  sum  payable  on  the 
bankrupt  8  death,  and  to  be  allowed  to  prove  for 
the  amount  of  the  valuation.  In  1860,  the  bank- 
rupt being  dead,  and  fresh  assets  having  come 
in,  the  trustees  applied  again  to  prove  for  the 
whole  amount : — Held,  that  although  the  pro- 
vision for  calling  in  the  money  on  bankruptcy 
was  void,  the  debt  was  valid  as  a  debt  payable 
upon  the  death  of  the  bankrupt,  and  that  proof 
of  it  ought  to  be  allowed,  not  disturbing  former 
dividends.  Boddam,  Ex  parte,  2  De  G.,  F.  &  J. 
625. 

Held,  that  the  decision  in  1827  was  not  a  judg- 
ment against  the  claim,  the  debt  not  being  then 
payable,  and  no  attempt  having  been  made  to 
prove  for  it  on  the  footing  of  its  being  payable 
in  future.    lb. 

Antenuptial  Settlement  —  Post-obit] — ^Where 
the  condition  of  a  post-obit  bond,  given  by  way 
of  antenuptial  settlement,  had  been  broken, 
proof  was  ordered  to  be  admitted  for  the  whole 
amount  secured.  Griffiths,  Ex  parte,  1  De  Gex, 
697. 

Bond  for  Sam  less  than  Debt— Accord  and 
SatisDMtion.] — ^A.  was  indebted  to  B.  &  Co.  in 
20,OOOZ.  on  a  banking  account.  B.  &  Co.  agreed, 
that,  if  A.  and  C.  would  give  a  bond  for  paying 
10,000/.  by  yearly  instalments  of  1,000/.,  paying 
interest  on  any  instalments  in  arrear,  the  debt 
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should  be  oonaidercd  as  redncod  to  10,0007.  and 
cancelled.  The  bond  was  given.  Before  one 
instalment  became  due  both  B.  &  Co.  and  A. 
became  bankrupt.  The  assignees  of  B.  &,  Co. 
claimed  to  prove  for  the  whole  20,000Z.  and  inte- 
rest : — Held,  that,  as  an  additional  debtor  was 
intnxluced,  and  as  the  bond  contemplated  the 
failing  into  arrear  of  the  instalments,  and  as 
none  of  the  particulars  of  the  agreement  were 
reduced  into  writing,  the  old  debt  must  be  con- 
sidered to  have  been  intended  to  be  satisfied  by 
the  bond,  and  the  proof  must  be  rejected. 
Hemaman,  Ex  parte ^  17  L.  J.,  Bk.  17 ;  12  Jur.  (>43. 

Bond  conditioned  to  Pay  after  Demand.] — ^A 

bond  conditioned  for  the  payment  of  a  sum  to 
the  executors  of  the  obligee,  and  interest  in  the 
meantime  to  him,  on  certain  days  or  within 
twenty  days  after  demand,  is  not  provable 
under  a  commission  against  the  obligor,  though 
no  interest  has  been  paid,  and  thero  has  been  no 
demand,  for  the  bond  was  forfeited  only  on 
neglect  to  pay  after  demand.  Winter  v.  MotMe- 
ley,  2  B.  &  A.  802.  And  see  Parker  v.  Ramit' 
hotham,  5  D.  &  R.  138  ;  3  B.  &  C.  257. 

A  covenant  to  pay  a  sum  of  money  when 
requested  by  A.,  or  after  his  death  by  the 
covenantee,  with  interest  in  the  meantime, 
creates  a  present  debt  which  may  be  proved  for. 
Stone,  Ex  parte,  Welch,  In  re,  8  L.  R.,  Ch.  9U  ; 
42  L.  J.,  Bk.  73. 

A  debtor,  before  his  bankruptcy,  covenanted 
to  pay  a  sum  of  money  which  was  due  to  his 
father,  to  a  trustee  to  whom  the  father  assigned 
it ;  and  trusts  were  declared  of  the  money,  under 
which  the  debtor  took  a  reversionary  interest : — 
Held,  that  the ,  trustee  of  the  settlement  could 
prove  for  the  whole  amount  without  deducting 
the  debtor's  interest.    Ih, 

A  sum  covenanted  by  a  husband  to  be  paid 
when  demanded  by  the  trustees  on  the  request  of 
the  wife,  is,  if  demanded  before  the  bankruptcy, 
provable.   Brenrhley,  Ex  parte,  2  Gljn  &  J.  174. 

Where  parties  jointly  indebted  enter  into  a 
covenant  by  which  they  promise  on  demand 
jointly  and  severally  to  pay,  but  expressly  stipu- 
late that  the  demand  shall  be  in  writing  and 
sent  by  post  to  a  particular  place,  and  no  demand 
is  made  previously  to  the  bankruptcy,  the  debt 
is  not  provable  against  the  separate  estate  of  the 
respective  parties.  Flintoff,  Ex  parte,  3  M.,  D. 
&  D.  726  ;  8  Jur.  766. 

A.,  B.  &  C.  being  bankers  in  co-partnership, 
were  appointed  treasurers  of  a  corporate  body, 
and  executed  a  joint  and  several  bond  in  a 
penalty  of  20,000/.,  conditioned  for  the  perform- 
ance by  them  of  various  duties  as  treasurers,  and 
especially  that  they  would,  "  when  thereunto 
required  by  the  company,"  pay  all  balances  in 
their  hi&nds.  A  commission  issued  against  A., 
B.  &  C,  who  had  at  the  time  a  large  balance  in 
their  hands  as  treasurers,  but  no  demand  under 
the  bond  having  been  made  by  the  company 
before  the  bankruptcy : — Held,  that  there  was 
not  a  sufficient  breach  of  the  condition  to  con- 
stitute a  debt  provable  against  the  separate 
estates  of  the  bankrupts.  Lancaster  Canal 
Company,  Ex  parte,  1  Mont.  27. 

Bond  conditioned  to  settle  Money  on  Wife 
after  Marriage.] — A  bond  is  provable,  given  by 
the  bankrupt  in  consideration  of  his  wife's  for- 
tune, that  he,  his  heirs,  &c.,  would,  within  three 
months  from  the  marriage,  on  receiving  notice 


from  the  trustees,  pay  them  1,0002.,  to  be  held 
on  the  trusts  of  the  marriage  settlement,  though 
no  notice  was  given  before  the  bankraptcj. 
Hooper,  Ex  parte,  1  Mont.  &  Ayr.  395. 

By  an  ante-nuptial  settlement,,  a  trader  cove- 
nanted with  the  trustees  of  it  to  pay  them  3,0002. 
out  of  the  first  capital  moneys,  or  real  or  capital 
personal  estate,  or  capitalized  income,  of  or  to 
which  he  should  be  or  become  possessed  or  in 
anywise  entitled  after  the  solemnization  of  the 
marriage  within  six  months  after  he  should  hare 
become  so  possessed  or  entitled.  The  trader  was 
at  the  time  possessed  of  stock  in  trade  and  effects 
exceeding  in  value  3,000/.,  and  so  continued  for 
more  than  six  months  after  the  date  of  the  set- 
tlement, but  did  not  after  the  marriage  acquire 
additional  property  to  that  amount.  He  became 
bankrupt  after  the  expiration  of  the  six  months : 
— Held,  that  the  event  contemplated  by  the 
covenant  had  happened  before  the  bankruptcy, 
and  that  there  was  a  breach  of  the  covenant  en- 
titling the  trustees  to  prove.  Etans,  Ex  parte, 
2  De  G.,  Mac.  &  G.  948 ;  22  L.  J.,  Bk.  5. 

Volnntary  Bonds.] — ^Voluntary  bonds,  though 
given  under  a  strong  moral  obligation,  as  a  mar- 
riage contracted,  and  property  received  as  a  hus- 
band, by  a  man  having  a  wife  living  at  the 
time,  are  not  provable,  being  void  as  against  cre- 
ditors.    Gilham  v.  Locke,  9  Ves,  613. 


Bond    given    in    Sabstitntion    for.]— A 


voluntary  bond,  though  void  against  creditors, 
being  valid  as  between  the  parties,  its  surrender 
is  a  consideration  that  will  sustain  a  substituted 
bond  against  creditors,  unle^  with  a  fraudulent 
design,  as  by  an  insolvent  to  substitute  a  valid 
for  an  invalid  security  against  creditors;  and 
therefore  such  substituted  bond  may  be  proved. 
Berry,  Ex  parte,  19  Ves.  218. 

A  partner  in  a  bank  gave  a  bond  to  his  sister, 
in  performance,  as  it  was  alleged,  of  a  promise 
voluntarily  made  to  their  father  on  his  deathbcil. 
The  sister  died,  having  specifically  bequeathed 
the  sum  secured  by  the  bond.  The  limkrapt 
gave  the  legatees  fresh  bonds  for  sums  amounting 
together  to  the  sum  secured  by  the  original  bond, 
in  consideration  of  the  delivery  up  of  that  in- 
strument. Six  years  afterwards,  the  partners  in 
the  bank,  including  the  obligor,  became  bank- 
rupt ;  at  the  times  of  both  the  transactions,  the 
firm  must  have  been  insolvent,  and  the  obligor 
must  have  then  known  or  suspected  this  to 
have  been  the  case  ;  but  the  transactions  were 
entered  into  fairly,  and  without  reference  to  this 
circumstance.  There  was  no  evidence,  however, 
of  any  notice  or  suspicion  on  the  part  of  the  ob- 
ligees : — Held,  that  they  were  entitled  to  prove 
upon  the  bonds.  Hoshins,  Ex  partr,  3  De  G.  & 
S.  549  ;  18  L.  J.,  Bk.  11  ;  13  Jur.  114. 

Bonds  of  Indemnity.] — ^Where  there  is  a  bond 
of  indemnity,  and  the  petitioners  have  paid  part 
before   bankruptcy  and   part  after,   they  may 
prove  the  whole.     Cocktiwt,  Ex  parte,  3  Bro.  C.  . 
C.  502. 

Where  a  bankrupt  had  g^ven  an  indemnity 
bond  to  the  sheriff,  and  the  amount  of  damage 
was  not  ascertained,  the  court  directed  a  claim 
to  be  entered.  Marshall,  Ex  parte,  1  Mont*  & 
Bligh,  242  ;  3  Deac.  &  Chit.  120  ;  2  Deac.  &  Chit 
689  ;  1  Mont.&  Ayr.  118, 145  ;  1  Mont  &Bligb, 242. 

Appropriation  of  Dividends.] — ^VHiere  one  of 
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two  obligors  in  a  joint  and  several  bond  became 
bankrupt,  and  the  obligee  having,  by  several 
dividends,  been  paid  20«.  in  the  pound  upon  the 
amount  of  principal  and  interest  due  at  the  rate 
of  the  commission,  also  carried  in  a  claim  in  re- 
spect of  the  same  bond  under  a  decree  in  a  suit 
for  the  administration  of  the  estate  of  the'  co> 
obligor  who  had  died  : — Held,  that  the  amount 
due  to  the  obligee  in  respect  of  such  claim  was  to 
be  computed  bj  treating  the  dividends  as  ordi- 
nary payments  on  account,  that  is,  by  applying 
each  dividend  in  the  first  place  to  the  payment 
of  the  interest  due  at  the  date  of  such  dividend, 
and  the  surplus,  if  any,  in  reduction  of  the  prin- 
cipal.   Bower  v.  Morris^  1  Craig  &  Ph.  351. 

10.  Calls. 

Calls — Sorrender  of  Shares.] — A  railway  com- 
pany proving  against  the  estate  of  aban^*upt  for 
calls  must,  according  to  the  universal  principle 
in  bankruptcy,  deduct  the  price  or  value  of  the 
shares  from  the  amount  of  their  claim,  or  give  up 
the  shares  for  the  benefit  of  the  creditors  of  the 
bankrupt.    Jttinintjs,  In  re^  1  Ir.  Ch.  Rep.  236. 


Deed  of  Settlemeat  of  Company.] — By  the 


deed  of  settlement  of  a  company,  the  share 
holders  covenanted  to  pay  the  calls  on  their 
shares ;  and  it  was  stipulated  that  no  assignees  of 
bankrupts  should  be  entitled  to  become  share- 
holders in  respect  of  the  shares  held  by  a  bank- 
rupt shareholder  in  the  capital  of  the  comf>any, 
bat  that  such  assignees  should  be  entitled  to  sell 
the  same  upon  proof  of  the  bankruptcy,  and  of 
their  title  as  assignees ;  and  a  gcneml  power 
was  given  to  the  directors  to  make  calLs  on  the 
holders  of  shares  other  than  the  bankrupt  share- 
holders : — Held,  that  the  bankruptcy  of  a  share- 
holder was  an  answer  to  an  action  forcalbi  made 
and  due  after  his  certificate,  although  the  as- 
si^nces  had  not  availed  themselves  of  the  power 
of  sale,  and  the  bankrupt  still  remained  the  no- 
minal holder  of  the  shares.  Wylam  Steam  Fuel 
Chmpany  v.  Street.  10  Ex.  849  ;  3  C.  L.  R.  880  ; 
24  L.  J.,  Ex.  208. 

Futore  Calli.] — A  shareholder  in  a  trading 
company  became  bankrupt.  The  company  con- 
tinued, for  a  year  subsequent  to  the  bankruptcy, 
to  carry  on  its  business,  and  then  stopped  ;  and 
its  affairs  were  ordered  to  be  wound  up.  By  the 
company's  deed  of  settlement,  the  assignees  of 
any  bankrupt  shareholder  were  authoriz^  to  sell 
his  shares.  The  assignees  of  this  bankrupt  share- 
holder did  not  avail  themselves  of  this  pro?ision. 
The  master  placed  the  names  of  the  assignees 
Qpon  the  list  of  contributories  as  liable  in 
respect  of  the  bankrupt's  estate  up  to  the 
bankruptcy,  on  which  the  assignees  disclaimed. 
The  master  then  placed  the  name  of  the  bank- 
rapt,  who  was  certificated,  upon  the  list  as  liable 
in  respect  of  calls  made  subsequent  to  his  bank- 
ruptcy : — Held,  that  shares  in  a  joint-stock 
partnership  were  not  property,  as  the  shares  in 
an  incorporated  company,  but  that  they  were  an 
interest  determinable  on  bankruptcy,  and  that  the 
bankrupt's  name  ought  not  to  l^  put  on  the  list 
in  respect  of  the  subsequent  calls.  GreenshisWs 
ctue,  6  De  G.  &  S.  599  ;  21  li.  J.,  Ch.  733 ; 
16  Jur.  517. 

The  liability  of  a  shareholder  of  a  company  to 
pay  futore  calls  is  not  a  liability  to  pay  money  on 
a  contingency  within  12  &  13  Vict.  c.  186,  s.  178. 
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and  consequently  such  shareholder*8  bankruptcy 
is  no  bar  to  an  action  for  a  call  made  subse- 
quently to  such  bankruptcy.  General  DUcount 
Company  v.  Stokes,  17  C.  B.,  N.  S.  765  ;  34  L.  J., 
C.  P.  25  ;  10  Jur.,  N.  S.  1205 ;  11  L.  T.  423  ; 
13  W.  R.  138  ;  S.  /».,  South  Staffordshire  Railumy 
Company  v.  Burnside,  5  Ex.  129 ;  6  Railw.  Cas. 
611  ;  20  L.  J.,  Ex.  120. 

Future  calls  are  not  a  liability  the  present 
value  of  which  is  provable  under  s.  154  of  the 
Bankruptcy  Act,  1861.  JIastie,  Ex  parte,  7  L. 
R.,  Eq.  3  ;  38  L.  J.,  Ch.  43  ;  17  W.  R.  152. 

Contributoriea.] — The  amount  of  a  call  made 
upon  a  contributory,  under  the  Winding-up  Act 
of  1848,  before  his  bankruptcv,  might  be  proved 
against  his  separate  estate  by  the  ofllcial  manager, 
although  all  the  debts  of  the  company  are  not 
paid,  for  which  the  contributory  is  liable.  Brown, 
Ex  parte,  3  De  G.  &  S.  590 ;  19  L.  J.,  Bk.  4 ; 
13  Jur.  978. 

A.  was  a  shareholder  in  a  banking  company, 
which  stopped  payment.  He  became  bankrupt, 
and  before  he  obtained  his  certificate,  an  order 
for  the  winding  up  the  affairs  of  the  company 
was  obtained,  and  subsequently  he  obtained  his 
certificate.  The  commisKioner  declined  to  permit 
the  official  manager  to  prove  for  the  amount  of 
calls  on  the  bankrupt's  shares ;  but  the  court 
held  that,  under  ss.  14  and  30  of  the  Winding-up 
Act  of  1849,  the  official  manager  was  entitled  to 
go  iu  and  prove  for  the  amount  of  calls  in  com- 
petition with  his  separate  creditors.  Xieholax, 
Ex  parte,  2  De  G.,  Mac.  &  G.  271  ;  21  L.  J.,  Bk. 
64;  17  Jur.  6. 

After  the  bankrupt  has  been  settled  upon 
the  list  of  contributoriea,  the  liquidators  may 
prove  against  his  estate  for  the  estimated  value 
of  future  calls  in  respect  of  the  shares  held  by 
him  in  the  company  which  is  being  wound  up, 
but  the  court  will  reserve  liberty  to  the  assignees 
to  institute  inquiry,  and  call  upon  the  liquichitors 
to  shew  in  what  way  the  estimate  was  arrived 
at.     Gibbons,  Ex  parte,  11  L.  T.  752. 

A  shareholder  in  a  company  under  the  Com- 
panies Act,  1862,  was  adjudicated  a  bankrupt, 
and  after  the  adjudication  a  call  was  made  upon 
him  which  subsequently  became  due.  After  the 
call  became  due,  but  before  he  obtained  his 
order  of  discharge,  the  company  went  into 
liquidation.  An  action  having  }>een  brought  by 
the  company  against  him  for  the  call  before  the 
commencement  of  the  proceedings  in  liquidation, 
and  judgment  having  been  obtained  in  default 
of  appearance  : — Held,  that  the  call  was  not  a 
debt  provable,  and  that  the  judgment,  therefore, 
ought  not  to  be  set  aside.  City  Biscovnt  Com- 
pany V.  Lloyd,  24  L.  T.  512 ;  20  W.  R.  22. 

The  liability  of  a  past  member  of  a  company 
in  liquidation,  who  is  placed  on  tlie  B.  list  of 
contributories,  is  capable  of  being  proved  as  a 
debt  under  the  bankruptcy  of  such  contributory 
if  the  bankruptcy  takes  place  after  the  com- 
mencement of  the  winding-up ;  and  the  bank- 
rupt, on  obtaining  his  discharge,  is  entitled  to 
be  removed  from  the  list  of  contributories.  The 
fact  that  the  B.  list  is  not  made  out  till  after  the 
adjudication  of  bankruptcy  makes  no  difference. 
Land  Credit  Company  of  Ireland,  In  re,  M^Eiven's 
ease,  6  L.  R.,  Ch.  582;  40  L.  J.,  Ch.  341;  24  L.  T. 
664;  19  W.  R.  738. 

The  same  doctrine  is  applicable  to  a  Scotch 
sequestration  as  to  an  English  bankruptcy.    lb. 

See fiirther, post,  COMPANY  (^Winding-vp). 
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II.  CoKTiNaENT  Debts  and  Liabilities 

Loaa  of  8«eiiritiM  to  bo  rojplMod  on  I^omand.] 

— ^A  cuBtomer  of  a  banking  firm,  whose  practice 
it  was  to  receive  deposits,  at  their  banking-hoase, 
of  boxes  of  securities  belonging  to  their  cus- 
tomers, for  safe  custody,  lent  part  of  the  securities 
contained  in  his  box  to  the  firm,  upon  an  under- 
taking to  replace  them  in  three  months,  or 
sooner  if  required ;  and  he  afterwards  lent  other 
part  of  such  securities  to  W.,  one  of  the  partners 
in  the  firm,  on  his  own  separate  account,  other 
securities  being  on  both  occasions  deposited  by 
the  borrowers,  according  to  agreement,  in  pledge 
for  those  which  were  borrowed.  After  the  ex- 
piration of  three  months  from  the  time  of  the 
first  loan,  the  firm,  with  the  consent  of  the 
customer,  deposited  other  securities  in  the  box, 
in  exchange  for  those  first  pledged,  and  after- 
wards became  bankrupt,  when  it  api)eared  that 
the  customer  had  been  regularly  credited  in  the 
books  of  the  firm  with  interest  on  all  the  secu- 
rities borrowed,  but  that  W.  had,  without  the 
knowledge  either  of  his  co-partners  or  the 
customer,  abstracted  the  securities  pledged  by 
himself  upon  the  second  loan,  and  nad  applied 
the  proceeds  to  his  own  individual  use  : — Held, 
that  the  value  of  the  securities  lent  to  the  firm 
was  not  a  contingent  debt  within  6  Geo.  4,  c.  16, 
s.  56,  and  that,  as  there  had  been  no  demand  for 
their  replacement  before  the  bankruptcy,  the 
customer  had  no  provable  debt  in  respect  thereof, 
either  against  the  joint  estate  or  anv  of  the 
separate  estates.  J^re^  Ex  parte ^  1  Ph.  227  ;  3 
Mont.,  D.  &  D.  12  ;  12  L.  J.,  Ch.  266  ;  7  Jur.  162. 

A^n^ooment  to  buy  Ship  on  her  Arrival.  1 — A. 
agr^  to  sell  to  B.,  for  4,000Z.,  a  ship  employed 
on  a  distant  voyage,  when  she  should  arrive  at 
her  port  of  discharge  in  the  United  Kingdom  ; 
and  B.  agreed,  within  one  month  after  her  arrival, 
or  within  such  further  time  as  should  be  necessary 
for  effecting  the  repairs  and  discharging  the 
cargo,  on  the  execution  of  a  bill  of  ^e  of  the 
vessel,  to  deliver  to  A.  two  promissory  notes  for 
the  amount  of  the  purchase-money ;  in  default 
of  which  A.  might  sell  the  ship  and  keep  the 
proceeds  in  part  of  the  purchase-money,  B. 
undertaking  to  pay  to  A.  any  deficiency  within 
one  calendar  month  after  such  sale ;  and  in  case 
the  vessel  should  be  lost,  the  agreement  was  to 
be  void.  On  the  27th  of  March  the  ship  arrived, 
before  which  time  B.  became  bankrupt.  On  the 
31st  of  March,  A.  gave  notice  of  her  arrival  to 
the  assignees,  who  declined  to  complete  the  con- 
tract;  and  A.  sold  the  ship  for  2,8332.: — Held, 
that  this  agreement  amounted  to  a  contract  on 
the  part  of  B.  to  pay  a  certain  sum  on  a  con- 
tingency, liable  to  be  reduced  on  another  con- 
tingency ;  and  that  A.  could  prove  for  the 
balance  of  the  4,000/.  after  deducting  the  amount 
of  the  proceeds  of  the  ship.  Jlain'Uony  Ejeparte^ 
3  Mont.,  D.  &  D.  350 ;  10  Jur.  166. 

Prinoipal  and  Surety.] — A  covenant  by  sure- 
tics  that  the  principal  debtor  would  pay  a  debt 
by  three  yearly  instalments  is  on  the  principal 
debtor  becoming  bankrupt  after  payment  of  the 
first,  and  before  the  time  for  pa3rment  of  the 
second  instalment,  a  contingent  liability  properly 
the  subject  of  a  claim  under  12  it  13  Vict  c.  106, 
s.  178.  Barwilt,  Ex  parte,  6  De  G.,  Mac.  &  G. 
762  ;  25  L.  J.,  Bk.  10 ;  2  Jur.,  N.  S.  5. 


A.,  in  consideration  of  II,  10#.  Id.  receiTed  of 
B.,  undertook,  in  writing,  to  make  himself  liable 
for  the  due  payment  of  a  note  upon  which  H. 
was  then  indebted  to  B.,  and  B.  thereupon  con- 
sented to  furnish  H.  with  more  goods ;  and  then 
A.,  before  the  note  was  due,  became  bankrupt : — 
Held,  that  A.'8  undertaking  was  intended  as  a 
collateral  engagement  only,  in  case  H.  should 
not  pay  the  note  when  due ;  consequently,  as  it 
rested  on  a  contingency  whether  it  would  evei 
become  a  debt  or  not,  it  could  not  be  proved 
under  A.'s  commission.  Adney,  Ex  parte^  Cowp. 
460.    Sec  Hoffman  v.  Fimdrinier,  5  M.  &  S.  21. 

Coniont  by  Dofondant  to  Order  of  Boferenoe.] 

— ^Where  a  defendant  to  an  action  for  injury  to 
property  caused  by  the  explosion  of  his  steam- 
engine,  consented  at  the  trial  to  an  order  of 
reference,  and  the  award  was  not  made  till  after 
his  bankruptcy : — Held,  that  the  defendant  had 
not  before  the  bankruptcy  contracted  a  liability 
to  pav  money  upon  a  contingency  within  12  I: 
13  Vict.  c.  106,  s.  178.  Tttdd,  Ex  parte,  6  De  G., 
Mac.  k  G.  744  ;  24  L.  J.,  Bk.  20 ;  1  Jur.,  K.  S. 
897. 

A^roomentf  to  rostoro  Proaisoi  to  original 

State.] — Ten  years  ago,  A.  let  to  B.  as  tenant 
from  year  to  year,  premises  adjoining  other 
premises  occupied  by  B.  About  seven  years  ago 
A.  permitted  B.  to  make  a  oommnnication 
through  the  party-wall,  and  to  make  alterations, 
upon  condition  that  B.  should,  at  the  termination 
oi  his  tetiancy.  restore  the  premises  to  their 
original  state.  In  April,  1856,  B.  became  bank- 
rupt, and,  on  the  17th  of  May,  B.  gave  notice  to 

A.  that  he  would  deliver  up  possession  of  the 
premises,  the  assignees  having  declined  to  take 
them  : — Held,  that  the  damages  resulting  from 
the  non-compliance  with  the  condition  upon 
which  the  permission  to  alter  was  given,  did  not 
constitute  a  liability  to  pay  money  upon  a  con- 
tingency within  12  &  13  Vict,  c  106,  s.  178. 
Maples  V.  Pepper,  18  C.  B.  177  ;  25  L.  J.,  C.  P. 
243  ;  2  Jur.,  N.  S.  739. 

Money  payable  at  various  Times  on  ▼arions 
Contingencies.] — ^A  demand  arising  upon  an 
undertaking  which  creates  a  liability  to  pay 
money  at  several  different  periods,  if  sevoal 
contingencies  shall  happen  at  those  several 
periods,  is  not  a  demand  provable  under  12  &  13 
Vict.  c.  106,  s.  178.  Warburg  v.  Tucker,  5  KL 
&  Bl.  384;  24  L.  J.,  Q.  B.  317 ;  1  Jur.,  N.  S.  871 ; 
16  C.  B.  418,  n.  S.  P.,  Young  v.  Winter,  16  C.  B. 
401 ;  24  L.  J.,  C.  P.  214 ;  1  Jur.,  K.  S.  960. 

Goarantoe  terminable  by  Kotieo  in  Writing.] 
— In  July,  1850,  B.  gave  C.  a  guarantee  (con- 
tinuing) for  2002.  for  goods  to  be  supplied  to  D^ 
with  a  stipulation  that  the  security  should  sub- 
sist *'  until  C.  received  a  notice  in  writing  to  the 
contrary."  Goods  were  supplied  to  B.  upon  the 
faith  of  this  guarantee,  and  a  balance,  exceeding 
200Z.,  was  due  in  respect  thereof.    In  June,  1853^ 

B.  became  bankrupt,  and  duly  obtaineid  his 
certificate  : — Held,  that  B.'s  liability  upon  tiiia 
guarantee  was  not  a  contingent  liabilitv  vithin 
12  k  13  Vict.  c.  106,  s.  178,  and  consequeatlj 
that  his  certificate  was  no  bar  to  a  claim  in 
respect  of  goods  supplied  to  D.  after  the  bank- 
ruptcy of  B.  Boyd  V.  BolnnSj  5  C.  B.,  N.  S.  597 ; 
28  L.  J.,  0.  P.  73;  6  Jur.,  N.  S,  916 ;  7  W.  R.  •» 
—Ex.  Ch, 
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PromiMory  Vote  —  Joint  Xakers.]  —  The 
liability  of  one  of  two  makers  of  a  promissory 
note,  who  have  signed  as  sureties  for  a  third 
maker,  to  contribution,  upon  the  contingency 
of  the  co-surety  paying  the  note  in  default  of 
the  principal,  is,  before  the  note  arrives  at  ma- 
turity, a  liability  to  pay  money  upon  a  con- 
tingency which  shall  not  have  happened  within 
12  &  13  Vict.  c.  10(5,  s.  178,  and  the  demand  in 
respect  of  such  liability  is,  therefore,  provable 
under  that  section,  against  the  estate  of  the 
bankrupt  co-surety,  when  the  contingency  has 
happened.  AdJthis  v.  J'larrin/jtan,  5  H.  &  N. 
586  ;  29  L.  J.,  Ex.  345 ;  2  L.  T.  287. 

Xarriage  Settlement— De&ult  of  iBine.]— By 

a  marriage  settlement,  S.  covenanted  to  cause 
4,000/.  to  be  paid  to  his  wife's  trustees  within 
twelve  months  after  his  own  decease,  in  trust  to 
pay  her  the  interest  for  her  life  in  case  she  sur- 
vived him,  and  afterwards  the  principal  to  their 
children  ;  but,  if  they  had  no  children,  to  the 
survivor  of  them,  S.  and  his  wife,  his  or  her  exe- 
cutors or  administrators  : — ^Held,  that  this  was  a 
debt  on  a  contingency,  provable  under  a  com- 
mission against  8.  within  the  6  Geo.  4,  c.  16,  s.  56, 
and  that  the  valuation  should  be  the  present 
worth  of  4,000/.  payable  twelve  months  after  the 
death  of  the  bankrupt.  Tlndall^  Ex  jxirtc,  1  M. 
Ss,  Scott,  607 ;  8  Bing.  402 ;  1  Mont.  462 ;  1  Mont. 
&  Mac.  415  ;  1  Deac.  &  Chit.  291. 

Deed  of  Separation— Allowance  to  Wife  while 
living  Apart.] — By  a  deed  of  separation  between 
husband  and  wife,  the  husband  covenanted  that 
he  would  every  year  during  the  joint  lives  of 
himself  and  his  wife  pay  to  a  trustee  for  her,  to 
her  separate  use,  such  sum  as,  together  with  the 
dividends  and  interest  or  other  income  to  arise 
from  948/-  6*.  id.  Three  per  Cent.  Annuities,  or 
from  other  funds  settled  or  which  might  be 
settled  to  her  separate  use  and  which  might  be 
received  by  her,  would  make  one  clear  annuity 
of  200/..  such  annuity  to  commence  from  the 
11th  of  January,  1854.  and  to  be  paid  by  four 
even  and  equal  quarterly  payments  ;  prc^vided, 
if  he  and  his  ^ife  should  at  any  time  there- 
after cohabit  as  man  and  ^ife,  that  thenceforth 
the  annuity  should  cease.  On  the  29th  of  Sep- 
tember, 1854,  and  while  he  and  his  wife  con- 
tinued to  live  separate,  he  became  bankrupt : —  ' 
Held,  that  the  annual  sum,  so  covenanted  to  be  | 
paid  for  the  separate  use  of  his  wife,  was  not  a  ■ 
debt  pavable  upon  a  contingency,  within  s.  177  | 
of  12  i  13  Vict.  c.  106,  or  a  liability  to  pay 
money  u|X)n  a  contingency  within  s.  178,  and 
consequently  his  certiticate  was  no  bar  to  an 
action  for  the  recovery  of  a  quarterly  payment 
which  became  due  after  the  bankruptcy.  Parker 
v.  Ince,  4  H.  &  N.  53  ;  28  L.  J.,  Ex.  189  ;  32  L. 
T.,  0.  S.  279  ;  7  W.  R.  201. 

Bond  to  pay  Plaintiif' s  Coits  if  TTnencoeMfol.] 
— ^A  surety  entered  into  a  bond  in  a  penal  sum, 
with  the  condition  that  if  he  should  pay  to  the 
plaintiff  such  costs  as  he  should  in  due  course 
of  law  be  liable  to  pay  in  case  the  verdict  should 
pass  for  the  defendant  in  an  action  pending, 
which  had  been  brought  by  C.  in  the  name  of 
the  plaintiff,  such  costs  to  be  first  taxed  in  the 
usual  manner,  the  bond  was  to  be  void.  The 
action  mentioned  in  the  condition  was  a  scire 
facias  on  a  judgment  obtained  by  the  plaintiff, 
and  which  had  been  assigned  to  0.  by  H.,  since 


deceased,  of  whom  the  plaintiff  was  executor. 
The  action  was  tried  at  the  Spring  Assizes,  in 
1848,  when  a  verdict  was  found  for  the  defen- 
dant. In  Easter  Term  a  rule  nisi  for  a  new  trial 
was  obtained.  On  the  14th  of  November  follow- 
ing, a  fiat  issued  against  the  defendant.  In 
Hilary  Term,  1849,  the  rule  for  the  new  trial 
was  discharged.  On  the  29th  of  May  the  defen- 
dant obtained  his  certificate,  and  on  the  22nd  of 
August  the  costs  were  taxed  : — Held,  that,  at  the 
time  the  fiat  issued,  the  defendant's  liability 
under  the  bond  was  a  mere  contingent  liability, 
and  not  a  contingent  debt,  within  6  Geo.  4,  c.  16, 
s.  56  ;  and  therefore  that  the  plaintiff's  claim  for 
the  costs  was  not  barred  by  the  certificate. 
Ilankln  v.  BenMtt,  8  Ex.  107;  21  L.  J.,  Ex. 
326. 

Ooodf  Bought  for  future  Delivery — Bank- 
ruptcy of  Purchaier.] — B.  &  Co.  employed 
Messrs.  W.,  who  were  metal  brokers,  to  purchase 
iron  for  them,  to  be  delivered  and  paid  for  at  a 
future  day.  Messrs.  W.,  as  the  custom  of  the 
trade  was,  entered  mto  contracts  for  the  purchase 
of  the  iron,  without  disclosing  the  names  of  their 
principals.  Before  the  day  for  delivery  and  pay- 
ment arrived  an  adjudication  against  B.  k.  Co. 
took  place,  and  the  assignees  having  dcclfned  to 
complete  the  contract,  Messrs.  W.  completed  the 
purchase  on  their  own  account,  and  resold  the 
iron  at  a  loss,  and  carried  in  a  proof  against  the 
bankrupt  estate  for  the  amount  of  the  loss  so 
sustained  : — Held,  that  the  claim  could  not  be 
supported  either  as  a  liability  to  pay  money  on 
a  contingency,  under  12  &  13  Vict.  c.  106,  s.  178, 
or  as  a  debt  payable  upon  a  contingency,  under 
s.  177,  nor  could  it  be  sustained  as  a  demand  in 
the  nature  of  damages,  to  which  the  bankrupts 
were  liable  at  the  time  of  the  adjudication,  under 
24  &  25  Vict.  c.  134,  s.  153,  and  the  proof  was 
therefore  disallowed.  Kempgon,  Ex  parte^  34  L. 
J.,  Bk.  21  ;  11  Jur.,  N.  S.  165 ;  11  L.  T.  723 ;  13 
W.  R.  418. 

Adminiitration  Bond.] — An  administration 
bond,  forfeited  before  the  bankruptcy  of  the  ad- 
ministrator, is  not  provable  under  12  &  13  Vict, 
c.  106,  s.  178,  and  consequently  a  certificate 
under  that  act  is  no  bar-  to  an  action  on  the 
bond'.  MareUman  v.  Brookes  or  Hughes,  2  H. 
&  C.  908  i  9  L.  T.  726. 

Premiums  on  Polioy  of  Iniuranee.] — A  cove- 
nant to  pay  recurring  premiums  on  a  life 
policy  is  an  absolute  covenant,  and  does  not 
constitute  a  liability  to  pay  money  upon  a  con- 
tingency, within  12  k  13  Vict.  c.  106,  s.  178.  The 
only  contingency  being  that  of  the  continuance 
of  the  life  assured,  it  is  an  absolute  covenant  to 
pay,  not  upon,  but  until,  the  happening  of  a  cer- 
tain event,  so  that  the  contingency  specified  does 
not  create,  but  puts  an  end  to,  tne  liability. 
Mitcalfe  v.  Uansovi,  1  L.  R.,  H.  L.  242  ;  36  L.  J., 
Q.  B.  225. 

The  statute  contemplated  only  one  single  lia- 
bility arising  upon  one  contingency,  and  that 
cannot  apply  to  a  liability  to  make  periodical 
payments,  nor  is  there  any  provision  in  the  sta- 
tute which  gives  such  a  liability  XhQ  character  of 
an  annuity.    lb,    ' 

Indemnity  Calli.] — A  defendant,  having  trans- 
ferred into  the  plaintiff's  name  shares  in  a  mine 
conducted  on  the  cost-book  principle  as  security 
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for  a  debt,  covenanted  with  him  to  indemnify 
him  from  all  calls  which  might  be  made  upon 
such  shares,  and  all  charges,  liabilities,  and  costs 
that  might  attach  to  the  said  shares.  The  de- 
fendant became  bankrupt,  and  the  plaintiff  was 
afterwards  opmpelled  to  pay  in  respect  of  such 
shares  certain  debts  of  the  mine  which  accrued 
before  the  bankruptcy  : — Held,  in  an  action  on 
this  covenant  for  not  indemnifying  the  plaintiff 
against  sach  payment,  that  the  defendant's  lia- 
bUity  was  not  to  pay  money  upon  a  contingency 
within  12  k  13  Vict.  c.  106,  s.  178,  nor  did  the 

Slaintiff  stand  in  the  position  of  surety  for  the 
efendant  within  the  meaning  of  s.  173 ;  and 
that  therefore  his  bankruptcy  was  no  bar  to  the 
action.  Betteley  v.  Stainsby,  2  L.  R.,  C.  P.  668 ; 
36  L.  J.,  C.  P.  293  ;  16  L.  T.  701  ;  16  W.  R.  1047. 


BetiriBf  Partnar.] — ^A  partner,  continu- 


ing the  business,  took  an  assignment  of  all  the 
stock,  and  coTcnanted  to  indemnify  the  retiring 
partner  from  the  debts  then  owing  from  the 
partnership.  The  continuing  partner  became 
bankrupt,  and  obtained  his  certificate  ;  and  sub- 
■equently  an  action  was  commenced  against  the 
retiring  partner,  upon  an  acceptance  of  the  part- 
nership.  Judgment  was  obtained  against  him, 
and  he  paid  the  debt  and  costs  : — Held,  that  an 
action  would  not  lie  against  the  bankiiipt  upon 
the  covenant,  since,  under  49  Geo.  3,  c  121,  s.  8, 
the  retiring  partner  might,  on  his  liability,  have 
resorted  to  and  proved  his  debt  under  the  com- 
mission, and  was  therefore  barred  by  the  certifi- 
cate. Wood  V.  Dodgton,  1  Rose,  47  ;  2  M.  &  S.  196. 


Stakeholder.] — ^A  contract  of  indemnity 


does  not  create  a  liability  to  pay  money  upon  a 
contingency  within  the  meaning  of  the  12  &  13 
Vict.  c.  106,  s.  178,  because  the  contracting  party 
is  not  in  such  a  case  necessarily  made  liable  by 
the  contract  itself  to  pay  a  sum  of  money. 
Wiseman,  Ex  parte,  Kelton^  In  re,  7  L.  R.,  Ch. 
35  ;  25  L.  T.  545  ;  20  W.  R.  138— L.  J. 

K.  &  Co.  having  made  a  claim  to  bills  of  ex- 
change, which  were  in  the  hands  of  W.  as  stake- 
holder, he  handed  them  over  to  K.  &  Co.  they  giv- 
ing him  a  guarantee  to  save  and  keep  him  harmless 
and  indemnified  from  and  against  all  claims  and 
demands  which  might  be  made  against  him  for 
the  bills,  and  from  and  against  all  costs  and 
damages  which  he  might  sustain  in  consequence 
of  handing  over  the  bills ;  and  further,  that  if 
proceedings  were  taken  against  him  in  respect  of 
the  bills,  K.  &  Co.  would  save  him  harmless  and 
keep  indemnified  from  all  costs  and  damages  by 
reason  of  such  proceedings,  and  that  if  he  was 
ordered  in  such  proceedings  to  give  security,  or 
bring  money  into  court,  K.  &  Co.  would  procure 
such  security,  or  provide  him  with  the  money  to 
be  paid  into  court,  as  the  case  might  be.  An 
adverse  claimant  brought  an  action  against  him 
for  the  bills,  which  action  E.  k  Co.  ddtended  by 
their  own  attorney,  until  they  executed  a  deed 
of  inspectorship,  which  was  registered  under  the 
Bankruptcy  Act,  1861,  and  under  which  deed  all 
creditors  might  prove  who  could  have  proved 
under  an  adjudication  of  bankruptcy  of  the  same 
date.  After  this,  judgment  was  recovered  in  the 
action  against  him  : — Held,  that  he  was  not  a 
creditor  who  could  have  proved  in  bankruptcy 
under  the  Bankruptcy  Act,  1861,  s.  153,  for  that 
the  contract  did  not  contain  any  warranty  of  the 
title  of  K.  &  Co.  to  the  bills,  nor  any  undertaking 
to  pay  their  amount  as  soon  as  a  valid  claim  was 


made  against  him  for  them,  but  only  an  under- 
taking that  he  should  not  sustain  any  loss  or 
expense  in  respect  of  them,  and  that  as  E.  &  Co. 
had  defended  the  action  up  to  the  date  of  tlie 
deed  of  inspectorship,  the  contract  had  not  up 
to  that  time  been  broken.    2b, 

Held,  also,  that  the  contract  was  not  a  con- 
tract to  pay  money  upon  a  contingency,  so  as  to 
give  a  right  of  proof  under  the  BanJmiptcy  Act, 
1849,  s.  178.    lb, 

Undertakiiig  to  roplaee  CoaboIi.  ] — In  Janii&ry, 
1866,  a  company  lent  a  sum  in  consols  to  be 
deposited  by  the  promoters  of  a  bill  then  before 
parliament ;  and  the  two  plaintiffs,  the  defen- 
dant, and  three  others  entered  into  an  under- 
taking with  the  company,  that,  if  the  bill  was 
thrown  out  the  consols  should  be  returned, 
and  if  it  passed,  an  equal  amount  of  stock  should 
be  transferred  to  the  company,  and  that  a  suul,  in 
the  nature  of  interest  on  the  value  of  the  oodsoIs 
at  the  time  they  were  lent,  from  the  end  of 
six  months  to  tiie  date  of  the  transfer,  should  be 
paid  to  the  company.  In  April,  1866,  the  defen- 
dant was  adjudged  bankrupt ;  and  in  July  he 
obtained  his  order  of  discharge.  In  August  the 
bill  was  passed,  but  the  consols  were  not  trans- 
ferred to  the  company  till  May,  1867,  and  the 
plaintiff  were  compelled  in  June,  1867,  to  pay 
under  the  undertaking  oOOl.  as  the  interest.  An 
action  having  been  brought  by  the  plaintifb  to 
recover  contribution  from  the  defendant  of  one- 
sixth  of  the  500/.,  the  defendant  pleaded  his 
discharge  : — Held,  that  as  the  liability  under  the 
undertaking  depended  on  an  uncertain  event, 
viz.,  the  date  at  which  the  consols  should  be 
transferred,  the  amount  of  liability  was  not 
capable  of  being  ascertained ;  and  the  claim  was 
therefore  not  a  debt  provable  under  12  &  13  Vict, 
c.  106,  s.  178,  nor  under  24  &  26  Vict  c  134,  s. 
164  ;  and  the  defendant  was  therefore  not  dis- 
charged.  Cary  v.  Datoion,  4  L.  R.,  Q.  B.  568  ; 
38  L.  J.,  Q.  B.  300 ;  21  L.  T.  23  ;  17  W.  R.  91G  ; 
10  B.  &  S.  663. 

Covenant  to  obtain  Transfer  of  Consols.]— A 

bond  for  1,000/.,  after  reciting  that  the  obligor 
had  assigned  to  the  .obligee  1,100/.  consols,  to 
which  the  obligor's  wife  was  entitled  upon  the 
death  of  her  mother,  and  that  the  obligor's  wife 
might  survive  her  husband  and  might  refuse  to 
confirm  the  assignment,  or  the  obligee  might, 
through  the  obligor's  default  or  otherwise,  never 
realize  the  benefit  of  the  assignment,  was  con- 
ditioned for  avoidance  if,  within  six  months  after 
the  mother's  death,  the  obligee  should  obtain  the 
transfer  of  the  consols,  or  the  trustees  shonlii 
transfer  the  consols  to  the  obligee.  The  mother 
died,  and  more  than  six  monthj>  after  the  obligee 
sued  the  obligor  on  the  bond.  He  pleaded  his 
bankruptcy  and  discharge  under  the  Act  of  186 1, 
obtained  before  any  breach  of  the  condition  and 
before  six  months  atter  the  death  of  the  mother  : 
— Held,  that  the  action  was  not  barred  by  tbe 
bankruptcy  and  discharge,  since  the  obligee  ooold 
not  have  proved  under  the  bankruptcy,  either  for 
''  a  debt  payable  on  a  contingency  "  within  the 
12  &  13  Vict.  c.  106,  8. 177,or  for  "a  liability  to  pay 
money  on  a  contingency  "  within  s.  178.  Jusni 
V.  Thomas,  6  L.  R.,  Ex.  312  ;  40  L.  J.,  Ex.  186  ; 
24  L.  T.  668  ;  19  W.  R.  1148. 

Company  Winding  np— Snooosiivo  Hdld«n  of 
Sharoi.  ]— The  plaintiff,  a  holder  of  shan»  in  a 
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company,  transferred  them  to  the  defendant, 
who  transferred  them  to  M.  The  company  was 
ordered  to  be  wound  up,  and  a  call  of  402.  a  share 
was  made  on  the  contributories  in  class  A.,  being 
the  existing  members,  amongst  whom  M.  was 
placed  ;  these,  including  M.,  being  unable  to  pay, 
the  plaintiff  and  the  defendant  were  placed  ui)on 
the  list  of  contributories  in  class  B.  as  past 
members,  and  the  defendant  was  ordered  in 
March,  1869,  to  pay  a  call  of  iOl.  per  share.  The 
defendant  had  executed  a  deed  of  inspectorship 
under  the  Bankruptcy  Act,  1861,  s.  192,  which 
was  duly  registered  in  December,  1867.  The 
liquidator  of  the  company  proved  for  the  amount 
of  calls  against  the  defendant's  estate,  but  no 
part  was  paid ;  and  the  plaintiff  having  paid  a 
sum  in  compromise  of  the  money  remaining  due 
on  the  shares,  sued  the  defendant  for  the 
amount : — Held,  that  the  defendant  was  liable  to 
indemnify  the  plaintiff  against  calls  made  after 
the  defendant  had  transferred  his  interest  to  M.  ; 
and  that  the  claim  of  the  plaintiff  was  not 
provable  under  the  Bankruptcy  Act,  1861,  s.  153, 
and  the  defendant's  deed  therefore  afforded  no 
defence.  Kdlock  v.  Enthoren,  9  L.  R.,  Q.  B. 
241  ;  43  L.  J.,  Q.  B.  90 ;  22  W.  R.  322— Ex.  Ch. 
Affirming,  8  L.  R.,  Q.  B.  458 ;  21  W.  R.  944. 

A  claim  by  the  transferor  of  shares  in  a  com- 
pany, to  be  indemnified  out  of  the  estate  of  his 
bankrupt  transferee  against  calls  made  on  the 
transferor  after  the  transfer,  is  not  a  debt  prov- 
able under  the  Bankruptcy  Act,  1861,  ss.  153 
and  154  ;  and  a  plea  of  an  inspectorship  deed 
under  s.  192  is  no  defence  to  a  creditors'  suit  in 
equity  to  administer  the  estate  of  the  transferee. 
Holmes  v.  Symons,  13  L.  R.,  Eq.  66  ;  41  L.  J., 
Ch,  59  ;  25  L.  T.  628  ;  20  W.  R.  125.  An  appeal 
against  this  decision  was  compromised  ;  20  W.  R. 
921. 

Aoanity  so  long  as  Axmnitant  did  not  carry  on 
Trade  near  oertain  Place.]— On  the  dissolution 
of  a  partnership  in  the  business  of  tailors  between 
J.  and  R.,  J.,  who  continued  the  business,  cove- 
nanted to  pay  R.  an  annuity  of  120/.  for  his 
life,  and  R.  covenanted  not  to  carry  on  the  busi- 
ness of  a  tailor  within  100  miles  from  the  old 
place  of  business,  and  it  was  agreed  that  for 
any  breach  (»f  this  covenant  by  him  the  life 
annuity  should  thereupon  cease  and  determine, 
and  the  covenant  to  pay  it  become  null  and  void, 
as  and  by  way  of  liquidated  damages  to  J.  J. 
paid  the  annuity  punctually  for  some  years,  until 
he  got  into  difficulties,  and  he  then  presented  a 
petition  for  liquidation  by  arrangement,  and 
his  creditors  agreed  to  accept  a  composition  : — 
Held,  that  the  claim  of  R.  in  respect  of  his 
annuity  was  capable  of  being  fairly  estimated 
and  was  provable  in  the  liquidation  proceedings. 
JaeltJton,  Ex  parte ^  Jackson ^  In  re,  27  L.  T.  696  ; 
20  W.  R.  1023— L.  J. 

Bond  for  Costs  and  Damages  in  Admiralty 

BfdtJ — ^A  debtor  filed  a  petition  under  s.  126  of 
the  Bankruptcy  Act,  1869,  to  obtain  an  arrange- 
ment, and  inserted  in  his  statement  the  name 
and  address  of  a  creditor,  describing  a  certain 
sum  of  money  as  due  to  him  ;  the  creditor  claimed 
a  larger  sum,  obtained  the  allowance  of  it,  signed 
a  composition  deed  (the  composition  being  pay- 
able in  one  month  from  {he  registration  of  the 
deed),  and  received  the  composition  agreed  to 
by  the  creditors.  While  this  arrangement  was 
being  made,  a  suit  in  the  Court  of  Admiralty 


was  proceeding  against  the  debtor,  in  which  suit 
the  creditor  had  given  a  bond,  as  surety  for 
the  debtor,  for  the  payment  of  any  costs  and 
damages  found  due  in  that  suit.  The  liability 
on  this  bond  was  in  no  way  referred  to  in  the 
debtor's  statutory  statement.  After  the  compo- 
sition had  been  completed,  and  the  composition 
had  been  paid,  the  admiralty  suit  was  decided 
against  the  debtor,  and,  on  default  by  the  debtor, 
the  creditor  was  called  on  to  pay  the  amount 
secured  by  the  bond : — Held,  that,  under  these 
circumstances,  an  action  for  money  paid  under 
the  admiralty  bond  was  maintainable  against  the 
debtor,  no  mention  of  the  bond  having  been 
I  made  in  the  statutory  statement,  and  such  pay- 
I  ment,  therefore,  not  being  affected  by  the  pro- 
I  visions  of  ss.  31  and  126  of  the  Bankruptcy 
Act.  Breslauer  v.  Brmcn,  3  App.  Cas.  672  ;  47 
L.  J.,  C.  P.  729  ;  39  L.  T.  67  ;  26  W.  R.  636. 
Affirming,  nom.  Wilson  v.  Breslaver,  2  C.  P.  D, 
314  ;  40  L.  J.,  C.  P.  693  ;  37  L.  T.  24  ;  25  W.  R. 
818. 

Bankruptcy  of  Von-trader  prior  to  1809 — ^Bis- 
oharge — Contingent  Liability.] — Under  the  bank- 
ruptcy law  which  prevailed  in  1862  a  contingent 
liability  was  not  provable  in  the  bankruptcy 
of  a  non-trader,  and  was  not  therefore  affected 
by  the  dischai^ge  of  the  bankrupt ;  consequently, 
in  a  case  coming  under  that  law,  the  liability 
will  operate  at  any  time  subsequent  to  the  dis- 
charge. B.,  a  spinster  and  a  non-trader,  by  deed 
made  in  1861,  assigned  by  way  of  mortgage  all 
her  life  interest  in  a  certain  fund,  over  which 
she  had  also  an  absolute  power  of  appointment 
by  will,  and  further  covenanted  with  the  mort- 
gagee that  she  would  exercise  the  power  in  his 
fovour,  and  would  not  do,  &c.,  any  act  whereby 
her  will  should  be  revoked,  or  in  anywise  affected. 
She  duly  made  her  will  according  to  the  cove- 
nant, and  subsequently,  namely,  in  1862,  became 
a  bankrupt ;  and,  after  obtaining  her  discharge, 
made  another  will  revoking  the  former  will,  and 
bequeathing  the  fund  to  her  executors.  She  died 
in  1880,  and  the  last-mentioned  will  was  duly 
proved : — H6ld,  that  since  the  case  must  be 
governed  by  the  law  as  existing  at  the  bank- 
ruptcy, and  since  the  liability  on  the  covenant 
was  not  a  debt  provable,  and  therefore  not  re- 
leased by  the  discharge  under  ss.  177,  178  of 
the  Bankruptcy  Act,  1849  (which  were  not  re- 
pealed by  the  Bankruptcy  Act,  1861),  an  action 
would  lie  against  the  executors  of  B.  for  damages 
for  breach  of  the  covenant.  Robinson  v.  Om- 
manney,  23  Ch.  D.  285  ;  52  L.  J.,  Ch.  440  ;  49 
L.  T.  19  ;  31  W.  R.  525— C.  A.  Affirming,  21  Ch. 
D.  780  ;  51 L.  J.,  Ch.  894  ;  47  L.  T.  78  ;  30  W.  R. 
939. 

12.  Costs. 
In  Actions.] — See  post y  Judgments. 

Costs  due  to  Bankrupt's  Solicitor — Signed 
Bill  nnnecessary.] — An  attorney  may  prove  his 
bill  under  a  commission  of  bankruptcy  without 
delivering  a  signed  bill.  Eiclte  v.  Nokes,  Moo.  & 
M.  303. 

Bill  of  Exchange  accepted  in  Settlement — 
Taxation.] — Where  solicitors  had  delivered  their 
bill  of  costs  in  September,  1850,  and  after  a 
reduction  bad  been  agreed  upon,  the  client 
accepted  a  bill  of  exchange  for  the  amount  so 
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reduced : — Held,  on  the  bill  being  dishonoured 
and  the  client  becoming  bankrupt  in  May,  1851, 
that  the  bill  of  exchange  constituted  a  provable 
debt  without  the  bill  of  costa  being  taxed.  Wcbb^ 
Em  parte,  4  De  G.  &  Sm.  366. 

Taxation  of  Bill— Bogiitrar.] — ^A  solicitor  who 
tenders  a  proof  in  the  bankruptcy  of  his  client, 
in  respect  of  cost^  due  to  him  by  the  client,  is 
not  entitled  to  insist  on  having  his  bill  referred 
for  taxation  to  the  taxing  master,  but  the  regis- 
trar has  jurisdiction  to  determine  the  amount 
due,  availing  himself,  if  necessary,  of  the  advice 
of  the  taxing  master.  Ditton,  Ke  parte,  Woodg, 
In  re,  13  Ch.  D.  318 ;  42  L.  T.  160 ;  28  W.  R. 
402— C.  A. 

13.  Damages. 

UiLliqiiidated  Damages  in  respect  of  Contracts 
—Before  84  ft  25  Viet.  o.  134,  s.  153.]— If  the 

damages  be  contingent  and  uncertain,  they  can- 
not be  proved  under  a  commission.  Banister  v. 
Scott,  6  T.  R.  489.  And  sec  Parker  v.  Nortim, 
6  T.  R.  695. 

Sale   of  Goods — Failure  to  Aeeept] — 

Damages  arising  from  a  breach  of  contract  to 
accept  goods  at  a  certain  price  on  a  certain  day 
were  not  provable.  Green  v.  Bi^kfiell,  3  N.  &  P. 
634  ;  8  A.  &  B.  701  ;  1  W.,  W.  &  H.  504. 

If  a  trader  agreed  to  purchase  goods,  to  be 
delivered  on  a  future  day,  which  had  not  arrived 
when  the  commission  issued,  the  difference 
between  the  value  of  the  goods  and  the  purchase- 
money  was  not  provable.  Boor  man  v.  Kash,  9 
B.  k  C.  145. 

Where  a  person  who  had  contracted  for  a 
certain  quantity  of  oil,  to  be  delivered  to  him  at 
a  future  day  at  a  certain  price,  became  bankrupt 
before  that  day  arrived,  and  obtained  his  certifi- 
cate : — Held,  tiat  he  was  nevertheless  liable  to 
an  action  for  not  accepting  and  paying  for  the 
oil,  and  that  the  proper  measure  of  damage  was 
the  difference  between  the  price  which  he  had 
contracted  to  pay  for  the  oil  and  the  market 
price  at  the  time  when  the  contract  was  broken. 

Charterparty—Pailore  to  provide  Cargo.] 

— By  a  chartcrparty  between  A.,  charterer,  and 
B.,  owner,  it. was  agreed  that  a  ship  of  310  tons 
burden  should  proceed  to  Ichaboe,  and  there 
take  in  from  A.  a  full  cargo  of  guano  and  other 
merchandize,  and  therewith  laden  should  return 
and  discharge  her  cargo,  for  which  A.  agreed  to 
pay  freight  at  the  rate  of  4Z.  10*.  for  every  ton 
delivered,  and  agreed  to  provide  a  full  cargo ; 
and  A.  &  B.  mutually  bound  themselves  in  a 
penalty  of  1,800Z.  for  the  performance  of  the 
contract.    A.  having  committed  a  breach  by  not 

£roviding  a  cargo,  and  a  fiat  in  bankruptcy 
aving  subsequently  issued  against  him : — Held, 
that  any  claim  which  B.  might  have  against  A. 
for  such  breach  of  contract  was  in  the  nature  of 
unliquidated  damages,  and  was  not  therefore 
provable  as  a  debt  or  demand  under  the  fiat. 
Woolley  V.  Smith,  4  D.  &  L.  469 ;  3  C.  B.  610  ; 
16  L.  J.,  C.  P.  81  ;  11  Jur.  310. 


liquidated  penalty  for  every  piece  deficient 
The  bankrupt  made  such  frequent  de&ult  in  the 
regular  supply  of  the  cloth  that  he  incurred 
penalties  to  the  amount  of  3,870/.,  which  the 
creditor  claimed  to  prove,  although  no  specific 
damage  was  alleged  to  have  been  sustained  by 
the  non-performance  of  the  agreement,  and  the 
only  balance  really  due  to  him  was  4^^  18#.  6rf. : 
— Held,  that  this  was  a  claim  for  unliquidated 
damages,  founded  on  a  penalty,  and  was  there- 
fore not  the  subject  of  proof.  Maclean,  Ex 
parte,  2  Mont.,  D.  &  D.  564  ;  6  Jur.  609. 


Indemnity.] — If    a   person   undertakes. 


with  A.,  to  settle  with  certain  bankers  a  balance 
due  to  them  on  an  acceptance'  of  A.'s,  but  he 
neglects  to  take  up  the  bill,  and  he  gives  to  A. 
a  new  undertaking  to  deliver  up  to  him  his 
acceptance  within  a  month,  or  gives  him  a  bond 
of  indemnity,  but  does  not  perform  either,  and 
the  bankers  sue  A.,  and  pending  a  rule  for  a  new 
trial,  the  person  becomes  a  bankrupt,  the  certifi- 
cate is  not  a  bar  to  an  action  by  A«  Yallop  v. 
Ebers,  1  B.  &  Ad.  G98. 

A  collateral,  independent  and  express  cove- 
nant, by  the  assignee  of  a  lease  to  indemnify  the 
lessor,  was  not  discharged  by  the  assignee  s 
becoming  bankrupt.  Mayor  v.  Steward,  4  Burr, 
2439. 

Sale  of  Ck>ods — Covenant  of  litle.l— 


Where  B.  sold  a  ship  to  A.,  with  a  covenant  that 
he  had  a  good  title,  though  in  fact  he  had  none, 
and  B.  afterwards  became  a  bankrupt,  and  A. 
sustained  damage  by  paying  the  value  of  the 
ship  to  the  true  owner : — Held,  in  an  action  on 
the  covenant  by  A.  against  B.,  stating  the  qiecial 
damage,  that  B.'s  certificate  was  no  bar.  Ham- 
mond V.  Toulmin,  7  T.  R.  612. 


Under  24  ft  25  Viet.  c.  134,  s.  153.]— This 


Penalties.] — A  bankrupt   undertook  to 

supply  a  creditor  who  was  under  pecuniary 
engagements  for  him,  with  five  pieces  of  cloth 
per  week,  or  to  forfeit  and  pay  lOZ.  per  piece  as 


section  is  limited  to  oases  where  there  is  a  cause 
of  action  actually  accrued,  or  a  demand  enforc- 
able  against  the  bankrupt,  at  the  time  of  adju- 
dication, Mendel,  Ex  parte,  1  De  G.,  J.  &  S. 
330  ;  33  L.  J.,  Bk.  14  ;  10  Jur.,  N.  S.  189  ;  9 
L.  T.  793  ;  12  W.  R.  451. 

Therefore  a  claim  in  respect  of  a  contract 
made  in  July  to  deliver  a  quantity  of  oil  at  a 
certain  price,  in  the  course  of  the  following 
month  of  January,  is  not  one  in  respect  erf 
which  a  creditor  is  entitled  to  prove  under  a 
trust-deed,  dated  the  30th  January,  for  unliqui- 
dated damages,  inasmuch  as,  at  the  date  of  the 
deed,  and  until  the  end  of  the  month,  there  had 
been  no  breach  of  the  contract.    lb, 

A  declaration  was,  upon  an  indenture,  made 
the  16th  August,  1861,  between  Clifton,  sino: 
deceased,  and  the  defendant,  of  the  one  part, 
and  the  plaintiff,  of  the  other  part^  whereby 
Clifton  and  the  defendant  covenanted  to  pay 
the  premiums  upon  a  policy  of  assurance  upon 
the  life  of  Clifton,  which  had  been  deposited 
with  the  plaintiff,  until  the  payment  of  a  bond 
therein  mentioned,  llie  plaintift  all^;ed  that, 
although  the  bond  had  not  been  paid,  both 
Clifton  and  the  defendant  had  neglected  to  pay 
any  of  the  premiums  upon  the  policy  from  the 
date  of  the  indenture.  The  deiendaiit  pleaded 
a  deed  of  the  21st  June,  1869,  under  the  Bank- 
ruptcy Amendment  Act,  1868,  between  himself. 
two  inspectors,  and  the  creditors,  who  would  be 
entitled  to  prove  under  an  adjudication  of  bank- 
ruptcy against  him,  founded  on  a  petition  filed 
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Upon  the  day  of  the  date  of  the  deed,  upon  an 
act  of  bankraptcj  committed  upon  the  day  of 
the  date  thereof.  The  plea  merely  stated  that 
it  was  agreed  by  the  deed  that  the  provisions 
therein  contained  should  operate  and  have  the 
same  force  and  effect  as  an  order  of  discharge 
under  the  Bankruptcy  Act,  1861,  and  might  be 
so  pleaded  in  bar  A  every  action  commenced  by 
any  creditor  of  defendant,  and  with  the  same 
effect  as  an  order  of  discharge  under  that  Act, 
in  case  the  defendant  had  been  adjudicated 
bankrupt.  The  plea  then  averred  the  perform- 
ance of  all  conditions  precedent,  and  that  at  the 
time  of  the  execution  of  the  deed  the  plaintiff 
was  a  creditor  of  the  defendant  in  respect  of 
the  claim  herein  pleaded  to  within  the  true 
intent  and  meaning  of  the  Bankruptcy  Act, 
1861  : — Held,  that  the  plea  was  no  answer  to  the 
action.  tSolamtm  v.  Isaacs,  27  L.  T.  624 — Ex. 
Ch. 


CoTenant  of  Title — liability  immediate.] 


— A  liability  in  respect  of  a  breach  of  covenants 
of  title,  contained  in  a  purchase-deed,  arises 
immediately  upon  the  execution  of  the  deed; 
therc^re,  where  the  bankruptcy  of  the  vendor 
occurred  after  the  execution  c^  the  purchase- 
deed,  but  before  the  amount  of  damage  sus- 
tained by  the  purchaser  was  ascertained,  the 
latter  is  entitled  to  prove  for  the  amount.  Elmes, 
Ex  parte,  33  L.  J.,  Bk.  23 ;  10  L.  T.  314  ;  12 
W.  R.  778. 

A.,  a  solicitor,  mortgaged  lands  to  his  client, 
B.,  for  1,000/.,  and  sent  him  a  parcel  of  deeds 
purporting  to  comprise  the  deeds  of  the  mort- 
gaged property,  bin  retained  those  relating  to  a 
part.  That  part  he  afterwards  sold  to  C.  for 
600/.,  and  entered  into  covenants  for  title.  A. 
absconded,  and  was  afterwards  made  bankrapt. 
C.  then  discovered  the  prior  mortgage,  and  B. 
also  for  the  first  time  diiBCOvered  that  the  deeds 
were  missing,  and  were  in  C.'s  possession.  B. 
filed  a  bill  against  C,  and  obtained  a  decree  that 
C.  should  redeem  him  or  be  foreclosed.  C.  ap- 
pealed, but  the  decree  was  affirmed.  C.  paid  off 
the  mortgage,  interest,  and  costs,  and  tendered  a 
proof  in  A.'s  bankruptcy  for  the  amount : — Held, 
that  he  was  entitled  to  prove  for  the  principal 
and  interest,  and  for  the  costs  of  the  suit,  except 
those  of  the  rehearing.    lit. 


Sale  of  Cargo— Neglect  of  Buyer  to  name 


Port  of  Delivery — Damages — Demurrage.]— A 
contracted  to  sell  to  B.  a  cargo,  deliverable  at  a  port 
to  be  named  by  the  buyer  on  or  before  the  ship's 
arrived  at  a  port  of  call ;  demurrage  by  neglect 
of  buyer  in  giving  sailing  orders  to  be  paid  by 
him.  Upon  the  arrival  of  the  ship  at  tne  port 
of  call  being  notified  by  A.,  B.  stated  that  he 
could  not  meet  his  engagements ;  and  three  days 
afterwards  B.  committed  an  act  of  bankruptcy. 
A.  subsequently  sold  the  cargo  at  a  loss,  and 
sought  to  prove  against  B.'s  estate  for  the  differ- 
ence : — ^Held,  that  the  neglect  of  B.  to  name  a 
port  of  delivery,  and  the  statement  of  his  in- 
ability to  meet  his  engagements,  did  not  amount 
to  a  breach  of  the  contract  at  the  date  of  the  act 
of  bankruptcy,  as  the  time  for  the  performance 
of  tixe  contract  to  accept  the  cargo,  i.e.,  the 
anival  of  the  ship  at  her  port  of  delivery,  had 
not  then  arrived,  and  proof  for  damages  for 
breach  of  contract  refused  accordingly,  but  proof 
fat  demuzrage  incurred  before  the  act  of  bank- 
ruptcy was  allowed.    MaJliiay,  Ex  parte,  2  De 


G.,  J.  k  S.  312 ;  12  Jur.,  N.  S.  8171  12  L.  T.  624 ; 
13  W.  R.  906. 

Broker-^Baakniptcy  of  Prineipal— Be- 

sale ~ Damages.]— W.  &  Co.,  who  were  iron 
brokers,  contracted  to  purchase  iron  on  behalf 
of  B,  According  to  the  custom  of  the  trade,  the 
names  of  the  brokers  only  appeared  in  the  con- 
tract as  the  buyers.  B.  became  bankrupt  before 
the  day  appointed  by  the  contract  for  the  pay- 
ment of  the  purchflse-money ;  and  the  assignees 
having  refused  to  accept  the  iron,  the  broker  re- 
sold it,  and  sought  to  prove  against  the  estate  of 
the  bankrupt  for  the  difference  between  the 
amount  paid  for  the  iron  and  the  sum  it  realized 
on  the  re-sale  : — Held,  that  no  proof  could  be 
made  under  the  above  section,  because  at  the 
time  of  the  adjudication  the  bankrapt  was  not 
liable  for  any  demand  for  damages,  or  in  the 
nature  of  damages.  Kempson,  Ex  parte^^Si  L. 
J.,  Bk.  21  ;  11  Jur.,  N.  8.  166 ;  11  L.  T.  723 ;  13 
W.  R,  418. 

Bub-Tenant  paying  Money  to  release  Goods 
Distrained  by  superior  Landlord.] — The  defen- 
dant occupied  as  tenant  to  P.  a  warehouse  at  a 
yearly  rent,  and  the  plaintiff  became  his  sub- 
tenant of  one  of  the  rooms.  The  defendant's 
rent  being  in  arrear,  P.  lawfully  distrained  the 
goods  in  the  warehouse,  including  goods  of  the 
plaintiff.  To  obtain  the  release  of  his  goods  the 
plaintiff  paid  P.  15/.  After  this  the  defendant 
was  adjudged  a  bankrupt  on  his  own  petition, 
and  obtained  his  order  of  discharge.  The  plain- 
tiff then  sued  the  defendant  for  the  damage 
which  he  had  sustained : — Held,  that  he  was  not 
**  liable,  by  reason  of  any  contract  or  promise,  to 
a  demand  in  the  nature  of  damages  "  at  the  suit 
of  the  plaintiff,  within  24  &  25  Vict.  c.  134,  s.  163, 
and  that  the  plaintiff's  claim  was  therefore  not 
provable  under  the  bankrupt(nr*and  not  barred 
by  the  order  of  discharge.  Johnson  v.  SkaftCy 
4  L.  R.,  Q.  B.  700  ;  38  L.  J.,  Q.  B,  318  ;  20  L.  T. 
909  ;  17  W.  R.  1098. 

Bankrupt  Vendor — Failure  to  DeUver  — 
Measure  of  Damages.] — ^A  manufacturer  of  iron 
contracted,  in  May,  1871,  to  sell  to  a  company 
150  tons  of  iron  at  a  specified  price  per  ton, 
delivery  to  be  twenty  tons  per  month.  The  de- 
liveries were  not  duly  made  under  the  contract. 
In  January,  1872,  the  vendor  filed  a  petition  for 
liquidation  by  arrangement.  At  that  time  a 
considerable  quantity  of  iron  remained  to  be  de- 
livered, and  the  market  price  of  iron  had  risen 
very  much.  It  appeared  that  in  some  cases  the 
company  had  bought  iron  in  the  market  to 
supply  the  deficiency  in  the  monthly  deliveries. 
It  did  not  appear  that  any  actual  request  had 
been  made  by  the  vendor  for  the  postponement 
of  the  deliveries  : — Held,  that  the  company 
could  prove  in  the  liquidation  only  for  the 
differences  between  the  contract  price  of  the 
iron  and  the  market  prices  of  the  days  when  the 
respective  deficient  deliveries  were  made.  Llan- 
samlet  5Ti«  Plate  Company ,  Ex  parte,  Voss,  In 
re,  16  L.  R.,  Bq.  145. 

Agreement  to  provide  Steam  Power — 
Damages.] — H.  entered  into  a  written  agree- 
ment with  8.  and  A.  that  he  would  supply  them 
with  steam  power  for  any  looms  that  might  be 
put  up  in  their  weaving-shed  for  a  term  of 
twenty-one  years  from  August,  1858,  at  a  fixed 
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annnal  rent  per  loom,  payable  in  advance.  In 
1865,  they  assigned  their  weaving-shed  and  the 
benefit  of  the  agreement  to  W.  In  1871,  H. 
mortgaged  his  mill,  which  contained  the  steam 
power;  and  in  1872  he  filed  a  petition  for 
liquidation  by  arrangement,  under  which  a 
trustee  was  appointed.  The  mortgagee  then 
took  possession  of  the  mill  and  repudiated  the 
agreement.  W.  was,  in  consequence,  obliged  to 
obtain  steam  [Xiwer  for  his  looms  at  a  much 
higher  cost ;  and  he  claimed  to  prove  in  the 
liquidation  for  the  injury  which  ne  had  sus- 
tained : — Held,  first,  that  although  the  agree- 
ment for  the  supply  of  steam  power  might  be 
put  an  end  to  at  the  commencement  of  any  year 
by  the  owners  of  the  weaving-shed  discontinu- 
ing to  work  any  looms,  the  agreement  was  not 
unilateral,  and  could  be  sued  on  at  law.  WaterSj 
Ex  parte,  Hoyle,  In  re,  8  L.  R.,  Ch.  562  ;  28  L. 
T.  767';  21  W.  R.  654. 

Held,  secondly,  that  the  damages  sustained  by 
the  owner  of  the  weaving-shed  were  such  as 
could  be  fairly  estimated,  and  that  W.  was 
entitled  to  prove  for  them  in  the  liquidation. 
Jb. 

Bnilding  Contraot — Bankrnptoy  of  Contractor 
— Penalty.] — A  contract  for  the  erection  of 
buildings  provided  that  they  should  be  com- 
pleted by  the  25th  of  December,  and  that  in 
default  thereof  the  contractors  should  forfeit  to 
the  employer  10/.  per  week  tbv  every  week  after 
that  date  during  which  the  buildings  should  re- 
main unfinished ;  also  that,  if  the  contractors 
were  prevented  by  bankruptcy  or  any  other 
cause  from  completing,  the  employer  might 
rescind,  and  that  the  moneys  then  already  paid 
should  be  considered  the  f  uU  value  of  the  works 
executed.  There  were  various  other  stipulations, 
and  a  final  provision  that,  in  case  the  contract 
should  not  be  in  all  things  duly  performed  by 
the  contractors,  they  should  pay  to  the  employer 
1,000/.,  as  and  for  liquidated  damages.  Before 
the  25th  of  December  the  contractors  tiled  a 
liquidation  petition.  Their  trustees  carried  on 
the  works  for  a  time,  and  then  abandoned  the 
contract.  Another  builder  was  employed  to 
complete  the  works,  which  were  not  finished  till 
long  after  the  25th  of  December  : — Held,  that 
the  1,000/.  was  in  the  nature  of  a  penalty,  and 
that  the  employer  was  entitled  to  prove  in  the 
liquidation  only  for  the  actual  damage  he  had 
sustained  by  the  delay  in  the  completion  of  the 
works.  Newviariy  In  re.  Capper,  Ex  parte,  4 
Ch.  D.  724  ;  46  L.  J.,  Bk.  67  ;  35  L.  T.  718 ;  25 
W.  R.  244— C.  A.  Reversing,  46  L.  J.,  Bk.  6  ;  35 
L.  T.  558 ;  25  W.  R.  100. 


Covenant  to  Aifign  after-aoqoired  Chat- 


tel!.]— ^A  debtor  by  a  bill  of  sale  assigned  for 
value  to  a  creditor  certain  specified  chattels  at 
his  place  of  business,  "and  all  other  chattels 
which  might  be  or  at  any  time  thereafter  be 
brought  thereon  in  addition  to  or  in  substitution 
thereof."  The  debtor  became  bankrupt,  and  after 
his  order  of  discharge  brought  other  chattels  upon 
the  premises.  The  creditor  did  not  prove  for  his 
debt  in  the  bankruptcy  : — Held,  that  the  assign- 
ment of  the  after-acquired  chattels,  although 
absolute  in  form,  amounted  merely  to  a  contract 
to  assign,  for  the  breach  of  which  the  assignor 
incurred  a  liability  provable  in  his  bankruptcy, 
and  from  which  he  was  released  by  the  order  of 
dischai^ge.    Whether  the  same  rule  applies  to  a 


covenant  in  a  marriage  settlement  to  settle  f  atore 
property,  quaere.  Mlyer  v.  Isaacs,  19  Ch.  D. 
342 ;  51  L.  J.,  Ch.  14  :  45  L.  T.  567  ;  30  W.  R.  70 
— C.  A. 

When  Proof  to  be  made — Second  Proof  in 
Absence  of  Frand  after  Belease  of  Tnutee.] — 
The  lessee  of  a  house  and  premises,  having  filed 
a  liquidation  petition  early  in  August,  1881,  the 
trustee  on  the  24th  November  following  dis- 
claimed the  lease.  The  lessor  tendered  a  proof 
on  the  14th  December  in  respect  of  rent  and 
dilapidations  for  117/.  14*.  4<f.,  which  was  admits 
ted,  and  also  claimed  unliquidated  damages  sus- 
tained by  reason  of  the  disclaimer,  but  named  no 
amount.  At  a  meeting  of  the  creditois  held  on 
the  6th  January,  1882,  a  dividend  of  U,6d.in 
the  pound  was  declared  payable  on  the  20th,  and 
at  the  same  meeting  a  resolution  was  passed  to 
release  the  trustee  as  from  that  day.  The  lessor 
on  the  4th  March  sent  in  a  second  proof  for 
309/.  7s.  6d.,  in  respect  of  unliquidated  damages, 
and  claimed  to  be  paid  the  dividend  thereon : — 
Held,  that  in  the  absence  of  fraud  the  remedy  of 
the  lessor  was  by  an  action  at  law  outside  the 
bankruptoy,  inasmuch  as  if  any  default  had  been 
made  by  the  trustee,  his  liability  for  such  de&ult 
had  been  discharged  by  the  release,  and  no  fraud 
was  allied  against  him,  Barnard,  Ex  parte, 
am.  In  re,  46  L.  T.  824. 

Semble,  a  creditor,  who  with  full  knowledge 
of  his  rights  neglects  to  assert  them  until  after 
the  estate  has  been  fully  administered  and  the 
trustee  released,  comes  too  late  to  prove  for  un- 
liquidated dam^^es  and  claim  a  dividend  thereon. 
Ih, 

Liquidated  Damages  in  respect  of  Contracts- 
Covenant  to  Insure.] — Saw-mill  proprietors,  em- 
ployed by  a  timber  merchant  to  saw  timber  for 
him,  agreed  to  keep  it  insured  from  damage  by 
fire,  and  to  pay  him  the  value  of  it  if  it  d^ould 
be  burned.  A  fire  having  taken  place,  the  tim- 
ber was  burned,  and  its  quantity  and  quality 
were  not  in  dispute,  but  the  price  had  not  been 
agreed  upon  before  the  sawyers  became  bank- 
rupt : — Held,  that  the  value  of  the  timber  consti- 
tuted a  provable  debt.  Batemnn,  Ex  parte,  8 
De  G.,  Mac.  &  G.  263  ;  25  L.  J.,  Bk.  19;  2  Jur., 
N.  S.  265 ;  S.  P.,  Harrison,  Ex  parte,  26  L.  J^ 
Bk.  30 ;  3  Jur.,  N.  S.  228— L.  J. 

Amount  Determinable  without  a  Jury.] — ^^Vhere 
a  creditor  has  a  debt  which  is  capable  of  being  as- 
certained witiiout  the  intervention  of  a  jury,  and 
the  debtor  becomes  a  bankrupt,  it  may  be  proved 
under  the  commission.  Utterson  v,  Vemt^n,  3 
T.  R.  539. 

Promissory  Notes  given  to  compromiie  Action 
of  Tort.] — Proof  was  allowed  on  promissory  notes 
given  for  liquidated  damages  by  compromise  of 
an  action  for  seduction  per  quod  servitum  amisit. 
Mwnford,  Ex  parte,  15  Ves.  289. 

UnUqnidated  Damages  in  respect  of  Torts 
— ^Trover  or  Assumpsit — Election.] — ^Banknipt^ 
is  no  bar  to  an  action  of  trover,  though  the  con- 
version happened  before  the  bankruptcy;  and 
where  a  plaintiff  has  an  election  to  bring  trover 
or  assumpsit,  he  may  bring  the  former,  though 
the  bankruptcy  would  bo  a  bar  to  the  latter. 
Pariter  v.  Norton,  6  T,  R.  695. 
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Fraud.] — In  a  case  of  fraud  by  a  banknipt,  a 
party  is  not  bound  to  prove  his  debt  under  the 
commission,  but  he  may  waive  the  contract,  and 
sue  for  the  tort.  Parker  v.  Orole,  2  M.  &  P. 
150:  5Bing.  63. 

MiflrepreMntation.  ] — To  a  declaration  alleging 
that  the  defendant  had  been  guilty  of  a  fraudu- 
lent misrepresentation,  whereby  the  plaintiff  had 
been  induced  to  advance  2,000^,  'and  thereby 
sustained  loss,  and  was  made  bankrupt,  and 
suffered  inconvenience,  and  was  injured  in  cha- 
racter, a  plea  that  the  loss  was  pecuniary,  and 
that  the  bankruptcy  was  after  the  accruing  of 
the  cause  of  action,  covers  the  whole  cause  of  ac- 
tion. Hodgson  v.  Sidney ^  1  L.  R.,  Ex.  313  ;  35 
L.  J.,  Ex.  182 ;  12  Jur.,  N.  S.  694  ;  14  L.  T.  624  ; 
14  W.  R.  923. 

Selling  contrary  to  Orders.] — Bankrupt<;y  and 
certificate  are  no  bar  to  an  action  in  tort  against 
a  broker  for  selling  out  stock  contrary  to  orders. 
lb. 

If  the  owner  of  bank  stock  gives  to  a  stock- 
broker a  power  of  attorney  to  sell,  with  orders 
not  to  sell  without  directions,  and  the  broker 
sells  the  stock  without  the  knowledge  of  the 
owner,  and  conoeals  the  sale  till  a  commission 
issues  against  him,  his  certificate  is  not  a  bar  to 
an  action  in  tort.    Ih, 

Company — Promoter — Secret  Agreement.] — 
Under  a  secret  agreement  between  the  vendors 
of  a  mine  and  G.,  a  financial  agent,  who  was  pro- 
moting and  afterwards  formed  a  company  for  its 
purchase,  G.  received  from  the  vendors  part  of 
the  purchase-money  without  the  knowledge  of 
the  company.  In  an  action  by  the  company  to 
make  O.  liable  for  the  amount  of  the  secret  profit 
he  had  so  made,  a  specific  sum  was  found  due 
from  him  to  the  company  upon  that  footing.  G. 
then  presented  a  petition  for  liquidation,  and  his 
creditors  passed  a  resolution  for  liquidation  of  his 
affairs  by  arrangement ;  a  trustee  was  appointed 
of  his  estate,  and  he  obtained  his  certificate  of 
discharge : — Held,  that  the  company  were  to  be 
at  liberty  to  go  in  and  prove  against  G.'s  estate 
as  creditors  for  the  sum  found  due  from  him  in 
the  action,  it  not  being  a  "demand  in  the  nature 
of  unliquidated  damages  arising  otherwise  than 
by  reason  of  a  contract."  Emma  Silver  Mining 
Ctfmpany  v.  Grant,  17  Ch.  D.  122  ;  50  L.  J.,  Ch. 
440  ;  29  W.  R.  481. 

Held,  also,  that  the  debt  so  due  from  G.  was 
incurred  by  "  fraud  "  and  also  "  breach  of  trust " 
within  s.  49  of  the  Bankruptcy  Act,  1869,  and 
that,  accordingly,  G.  was  not  released  from  such 
debt  by  his  (Sscharge ;  and  he  was  thereupon 
ordered  personally  to  pay  the  debt  to  the  com- 
pany, or  so  much  thereof  as  should  not  be  re- 
ceived by  the  company  under  the  liquidation. 
lb. 

Infringement  of  Patent — ^Aoeonnt  of  Proflti.] 
— ^Where  a  patentee  is  entitled  to  recover  the 
amount  of  profits  made  by  infringing  his  patent, 
the  amount  of  those  profits  is  not  recoverable  in 
the  nature  of  damages,  but  as  money  had  and 
received  to  bis  use ;  and  he  is  therefore  not  pre- 
vented by  the  31st  section  of  the  Bankruptoy 
Act  of  1869  from  proving  in  the  bankruptoy  of 
the  infringer  for  the  amount  of  those  profits. 
WatMon  v.  HoUiday,  62  L.  J.,  Ch.  543 ;  48  L.  T. 


545  ;  31  W.  R.  536— C.  A.    Aifirming,  20  Ch.  D. 
780 ;  51  L.  J.,  Ch.  906  ;  46  L.  T.  878 ;  30  W.  R.  747. 

14.  GUABANTEES. 

Under  old  Law.] — ^A  claim,  undcr'a  guarantee, 
for  a  sum  certain  when  due  is  provable  as  a 
debt,  and  before  it  is  due  it  is  provable  as  a  debt 
due  on  a  contingency  under  6  Geo.  4,  c.  16,  s.  66. 
WilliJt,  In  re,  4  Ex.  630  ;  19  L.  J.,  Ex.  30 ;  13 
Jur.  1032. 

A.  &  Co.  wrote  a  letter  to  B.  in  the  following 
terms : — "We  hereby  become  bound  to  guarantee 
to  you  all  current  obligations  and  engagements 
in  your  hands  to  which  C.  may  be  a  party,  and 
all  his  future  obligations  and  engagements  that 
may  come  into  your  hands."  After  the  date  of 
this  letter,  6.  discounted  bills  for  C,  and  A.  and 
Co.  became  bankrupt : — Held,  that  under  this 
guarantee  B.  was  entitled  to  prove  against  the 
estate  of  the  bankrupts  the  debt  incurred  in 
respect  of  discounting  the  bills.  Littlejohny  Ex 
parte,  3  Mont.,  D.  &  D.  182  ;  12  L.  J.,  Bk.  31  ;  7 
Jur.  474. 

Beleaee  of. principal  Debtor.] — A.  and  B.  gave 
a  joint  and  several  promissory  note  to  C, 
A.  being  principal  and  B.  surety.  A.  after- 
wards executed  a  deed  of  assignment  for  the 
benefit  of  his  creditors,  which  deed  contained  a 
release  by  the  creditors,  without  any  reservation 
of  their  remedies  against  the  sureties.  C.  exe- 
cuted this  deed  with  the  privity  and  approbation 
of  B.  and  on  the  understanding  that  his  remedies 
against  B.  were  not  to  be  prejudiced.  C.  and 
two  others,  who,  with  him,  were  trustees  of  the 
deed,  were  the  only  creditors  who  executed  it ; 
and  A.  was  soon  afterwards  adjudged  bankrupt, 
the  execution  of  the  deed  being  the  act  of  bank- 
ruptcy. A  few  days  after  the  execution  of  the 
deed,  B.  committed  an  act  of  bankruptcy,  and 
was  adjudged  bankrupt : — Held,  that  C.  was 
entitled  to  prove  on  the  note  against  the  estate 
of  B.  Harvey,  Ex  parte,  4  De  G.,  Mac.  k.  G. 
881  ;  1  Bk.  &  Ins.  R.  220 ;  23  L.  J.,  Bk.  26. 

Bond  not  Forfeited  before  Bankruptcy  of 
Surety.] — If  a  bond  by  a  principal  and  surety 
has  not  been  forfeited  before  the  bankruptoy  of 
the  surety,  the  ^ebt  is  not  barred  by  the  certi- 
ficate.    AUop  V.  Price,  1  Doug.  160. 

Bond,  when  Forfeited.] — A  bond  executed  by 
the  defendant,  as  surety  for  J.,  March  1st,  1832, 
was  conditioned  for  payment  of  6/.  interest  on  a 
principal  sum  of  200Z.,  on  the  1st  March,  1833  ; 
5/.  on  the  1st  March,  1834,  and  205/.  on  the 
1st  March,  1835.  The  first  year's  interest  was 
not  paid  till  March  30th,  1833.  In  June,  1833, 
the  defendant  became  bankrupt : — Held,  that 
the  bond  had  been  forfeited,  and  was  therefore 
provable  under  his  commission,  and  conse- 
quently that  his  certificate  was  a  bar  to  the 
action.  Skinners^  Company  v.  Jo?ies,  3  Bing. 
N.  C.  481  ;  4  Scott,  271. 

A.  B.  in  consideration  of  one  per  cent.,  guaran- 
teed to  C.  D.  &  Sons  the  payment  of  one  half  of 
the  price  of  certain  bales  of  wool  purchased  by 
W.  &  £.,  who  had  given  their  acceptance  at 
eight  months  for  the  full  amount  to  C.  D.  &; 
Sons.  W.  &  E.  and  A.  B.  severally  became 
bankrupt.  A.  B.  had  not  obtained  his  certificate, 
and  no  dividend  had  been  declared  when  the 
bill  was  dishonoured.    A  proof  by  C.  D.  against 
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the  estate  of  A.  B.  for  the  amoant  guaranteed, 
was  allowed.  Crook,  Ex  parte,  17  L.  J,,  Bk.  8  ; 
12  Jnr.  411. 

A  liability  as  surety  in  a  bastardy  bond  is  not 
discharged  by  the  surety's  bankruptcy  and  cer- 
tificate. tSt,  Martin  {Ocersverft)  v.  Warren^  1 
B.  &  A.  491  ;  2  Stark.  188. 

15.  Interest  on  Debts. 

Interest  Stops  at  Date  of  Flat.]— Interest  on 
a  debt  stops  at  the  date  of  the  fiat ;  and  a  cre- 
ditor cannot  apply  his  security  in  the  first  place  in 
payment  of  subsequent  interest  and  then  prove 
for  his  debt,  which  he  otherwise  might,  namely, 
his  original  debt  and  interest  up  to  the  date  of 
the  fiat ;  but  must,  in  the  absence  of  a  contract 
entitling  him  thereto,  apply  the  security  in  re- 
duction of  the  provable  debt.  Pollard,  Ex 
parte,  4  Jur.  1018. 

Bond — Interest  up  to  Amount  of  Penalty.] — 
Where  proof  is  in  respect  of  a  debt  secured  by  a 
bond,  the  rule  is,  that  a  specialty  creditor  cannot 
have  interest  beyond  the  penalty  contained  in 
his  security,  but  up  to  the  penalty  of  the  bond 
he  will  be  entitled  to  interest  at  the  rate  secured 
by  the  bond.    Day,  Ex  parte,  9  L.  T,  SbO, 

For  interest  beyond  the  penalty  he  may  come 
in  with  creditors  whose  debts  do  not  carry  in- 
terest.   2b, 

Purchase  -  money  Chargeable  on  Property 
Bought.] — If,  upon  the  sale  of  an  estate,  the 
vendor  covenants  that  on  pa3rment  of  the  pur- 
chase-money he  will  grant,  sell  and  convey,  and 
the  vendee  covenants  to  pay  the  purchase-money 
on  or  before  a  day  certain,  or  whenever  a  good 
title  should  be  tendered  to  him ;  and  it  is  agreed 
that  the  vendee,  on  or  before  the  day  named  for 
payment,  may  require  the  purchase-money  to 
remain  a  charge  upon  the  premises,  so  that,  upon 
the  completion  of  the  conveyance  hj  the  vendor, 
the  vendee  should  execute  to  him  a  proper  mort- 
gage, for  securing  the  purchase-money,  with  in- 
terest ;  but  if  the  interest  should  be  in  arrear  for 
thirty  days,  the  vendee  should  be  considered  as  a 
tenant  to  the  vendor,  fi-om  the  date  thereof,  at  a 
yearly  rent,  with  power  to  the  vendor  to  distrain 
as  for  rent  reserved  by  lease,  to  the  end  that  the 
interest  and  costs  should  be  fully  satisfied ;  and 
the  vendee  requires  the  purchase-money  to  re- 
main charge,  and  he  is  let  into  possession,  and 
receives  the  rents ;  and  the  vendee  becomes 
bankrupt  and,  half  a  year's  interest  being  in 
arrear  for  more  than  thirty  days,  the  vendor  dis- 
trains on  the  tenants,  and  the  assignees  satisfy 
the  distress  ;  and  the  vendee  obtains  his  certifi- 
cate, and  the  vendor  brings  an  action  against 
the  bankrupt,  to  recover  interest  accrued  sub- 
sequently to  the  certificate ;  the  certificate  is  a 
bar,  as  the  claim  for  interest  was  provable. 
Hope  V.  Booth,  1  B.  &  Ad.  498. 

Equitable  Mortgage  J — The  language  of  the 
orders  of  the  Court  of  Bankruptcy  must  be  con- 
strued with  reference  to  the  settled  rules  of  the 
court ;  and  it  being  the  settled  practice  of  the 
court,  that  where  a  security  consists  of  an  equit- 
able mortgage,  and  the  mortgagee  after  a  bank- 
ruptcy presents  a  petition  for  the  realization  of 
the  security,  he  is  not  entitled  to  any  interest 
subsequent  to  the  date  of  the  fiat  : — Held,  that 
where  securities  by  way  of  equitable  mortgage 


comprised  joint  property  of  bankrupt  partners, 
separate  property  of  one  partner,  and  property  of 
a  stranger,  and  the  mortgagees  being  joint  and 
separate  creditors  elected  to  prove  against  the 
separate  estates,  an  order  made  on  their  petition 
and  directing  an  account  of  principal  and  in- 
terest due  to  them  without  express  limitation  of 
the  calculation  of  the  interest  to  interest  due  at 
the  date  of  the  fiat,  did  not  entitle  them  to  a  cal- 
culation of,  or  to  retain  out  of  the  proceeds  of  the 
securities,  interest  subsequent  to  the  dale  of  the 
fiat.  Lvbbock,  Ex  parte.  Flood,  In  re,  4  De  G., 
J.  &  S.  516  ;  32  L.  J.,  Bk.  58  ;  9  Jur.,  N.  S.  854  ; 
8  L.  T.  474. 

Loan  Bepajable  by  fixed  Sums  for  both 
Principal  and  Interest.] — A  loan  society  ad- 
vanced 2507.  to  B.  upon  terms  of  his  paying  to 
the  society  550/.  in  respect  of  the  loan  and  in- 
terest by  monthly  instalments.  B.  having  paid 
several  instalments  to  a  considerable  amount 
filed  his  petition.  At  the  first  meeting  the 
society  claimed  to  prove  for  31 3Z.  108.6d,as  the 
balance  due  to  them: — Held,  that  the  society 
was  entitled  to  prove  for  the  full  amount  claimed 
upon  the  ground  that  the  original  debt  was  a 
certain  sum  of  550/.,  and  consequently  did  not 
come  within  the  rule,  by  which  all  interest  is 
made  to  cease  at  the  date  of  *the  bankruptcy. 
Coekbum,  Ex  parte,  Lnndy,  In  re,  39  L.  T.  3<J2 
— C.  A. 

Mortgage  to  Building  Sooiety — Prinoipal  and 
Interest  payable  by  Monthly  Instalments.]— A 

mortgage  to  a  building  society  provided  that  the 
loan,  with  a  premium  and  interest  on  the  ad- 
vance, should  be  paid  in  equal  monthly  instal- 
ments during  a  term  of  twelve  years,  and  that 
each  monthly  instalment,  when  paid,  should  be 
applied  (1)  in  payment  of  the  interest  due  at  the 
time  of  payment ;  (2)  in  payment  of  the  premium 
till  the  whole  should  be  discharged  ;  and  (3)  in 
payment  of  the  principal.  Two  years  after  the 
execution  of  the  mortgage,  the  mortgagor  filed  a 
liquidation  petition,  and  the  society  claimed  to 
prove  in  the  liquidation  for  the  total  amount  of 
the  monthly  instalments  which  remained  due 
under  the  deed,  less  the  amount  at  which  they 
valued  their  security  : — Held,  that,  as  to  so  much 
of  the  sum  claimed  as  represented  interest  pay- 
able subsequently  to  the  filing  of  the  liquidation 
petition,  the  proof  must  be  rejected.  BatK  Ex 
parte,  Phillip*,  In  re,  22  Ch.  D.  450  ;  48  L.  T. 
293  ;  31  W.  R.  281— C.  A. 

Inspectorship  Deed  under  Act  of  1861 — ^Ap- 
propriation of  asoertained  Value  of  SeeuritiM.] 

— ^A  debtor  executed  an  inspectorship  deed  under 
the  Bankruptcy  Act,  1861.  A  judge  in  Cfaanoeiy 
ascertained  the  value  of  the  securities  held  by 
the  secured  creditors,  which  value  the  creditors 
were  to  take  in  discharge  of  their  debts,  and  to 
be  allowed  to  prove  for  the  deficiency  : — ^Held, 
that  the  rule  in  bankruptcy  prevailed,  and  that 
the  value  so  ascertained  must  go  in  reduction  of 
the  principal  and  interest  due  to  the  secured  oe^ 
ditors  at  tne  date  of  the  inspectorship  deed,  and 
to  be  proved  for  by  the  creditors,  and  coold  sot 
be  applied  by  the  creditors  in  the  first  place 
towards  payment  of  interest  accmed  on  their 
debts  since  the  date  pf  the  inspectoiBhip.  Samm, 
In  re,  7  L.  R.,  Ch.  760 ;  42  L.  J.,  Bk.  14 ;  27 
L.  T.  466  ;  20  W.  R.  1027. 
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Proof  by  Bill  Brokers  for  Intoreit  on  Amount 
'    ptid  under  Chuurantee.]~It  being  proved  to  be 
the  common  and  almost  invariable  practice  of 
biU  brokers  in  the  city  of  London  not  to  in- 
dorse each  bill  of  exchange  which  they  have  dis- 
comited  for  a  customer  when  they  re-4iscount  it 
with  their  bankers,  bat  to  give  to  the  bankers  a 
general  guarantee  for  all  bills  which  they  re- 
discount with  them  : — Held,  that  when  an  ac- 
commodation bill  is  drawn  and  accepted  for  the 
purpose  of  raising  money  for  the  drawer  and  the 
acceptor,  the  drawer  in  discounting  the  bill  with 
bill  brokers  in  the  city  of  London  has  an  implied 
authority  from  the  acceptor  to  deal  with  them  in 
the  ordinary  course  of  their  business,  and,  con- 
sequently, that  the  bill  brokers  have  an  implied 
authority  from  the  acceptor  to  make  themselves 
liable  on  the  bill  under  their  guarantee  to  their 
bankers,  and  are,  in  the  event  of  the  bankruptcy 
of  the  acceptor,  entitled  to  prove  against  his  es- 
tate for  what  they  have  paid  to  the  bankers  in 
respect  of  the  bill  under  their  guarantee,  and 
are  also  entitled  to  prove  against  the  estate  of 
the  acceptor  for  Intei^  upon  the  amount  which 
they  have  paid  under  their  guarantee.    Bhhopj 
Ex  parte.  Fox,  In  re,  15  Ch.  D.  400 ;  60  L.  J., 
Ch.  18  ;  43  L.  T.  166  ;  29  W.  R.  144— C.  A. 

In  Caee  of  Snrpluf.] — Interest,  in  case  of  a 
surplus,  is  to  be  calculated  on  the  whole  debt  up 
to  the  first  dividend,  then  upon  the  princip^u 
money  unpaid,  after  deducting  the  amount  of  the 
dividend,  up  to  the  second  dividend,  and  so  on. 
HayneM,  Ex  parte,  2  Gh-n  &  J.  123. 


Efflbet  of  Beceipt.]— Interest  out  of  a  sur- 


plus is  given  to  a  judgment  creditor,  from  the 
date  of  the  commission  to  the  time  when  the 
principal  sums  were  paid,  notwithstanding  the 
securities*  were  at  the  time  delivered  up  to  the 
assignees,  with  receipts  in  full  indorsed  on  them, 
the  creditors  apprehending  the  estates  would  not 
produce  a  sarplns,  which  proved  to  be  a  mistake. 
Day,  Ex  parte,  2  Rose,  148. 

Surety.] — A  surety,  paying  after  bank- 
ruptcy to  a  creditor  who  has  proved,  can  only 
stand  in  his  place. upon  the  bankrupt's  estate  ; 
aod,  in  case  of  a  surplus,  can  claim  no  interest 
which  the  creditor  could  not  have  claimed. 
ffoM^ton,  Ex  parte,  2  Glyn  &  J.  36. 


Partaerf.J — A  separate  creditor  is  not 


entitled  to  interest  from  the  surplus,  until  joint 
creditors  have  been  paid  in  full.  Minchin,  Ex 
parte,  2  Glyn  k  J.  287;  8,  P.,  ClarJi^,  Ex  parte, 
4  Vee.  677.       . 

When  there  is  a  surplus  upon  an  estate  of 
three,  which  is  indebted  to  two,  the  creditors  of 
the  three  are  entitled  to  interest  before  the  sur- 
plus is  carried  to  the  estate  of  the  two.  Ogle, 
Ex  parte,  1  Mont.  360. 

16.  JUI>01f£NT8,  OBDEBS,  AND  DSOBESS. 

Tamvt  to  impeaoh  Verdlot.]— A  verdict  is  only 
primi  facie  evidence  of  a  debt,  which  the  creditors 
or  the  bankrapt  are  at  liberty  to  impeach,  and 
into  the  circumstances  of  which,  if  impeached, 
the  commissioners  are  bound  to  inquire.  Butter^ 
fell,  E»parte^  1  Rose,  198. 

Power  of  Court  to  go  Miind  Judgment.]— 
The  Coort  of  Bankruptcy  will  go  behind  a  judg- 


ment or  a  compromise,  and  refuse  to  admit  a 
proof  founded  upon  it,  if  it  can  see  that  the 
original  claim  was  not  a  bon&  fide  one,  but  was 
made  for  purposes  of  extortion,  the  claimant 
knowing  that  he  had  no  legal  claim,  but  being 
aware  of  circumstances  affecting  the  character 
of  the  defendant  which  would  prevent  the  latter 
from  submitting  to  a  cross-examination.  Banner, 
Ex  parte,  Blyth,  In  re,  17  Ch.  D.  480  ;  44  L.  T. 
908  ;  30  W.  R.  24— C.  A. 

A  plaintiff  recovered  judgment  by  default,  the 
defendant  having  at  the  time  an  equitable  de- 
fence to  the  action,  upon  which  the  Court  of 
Chancery,  upon  an  application,  would  have 
granted  an  injunction  to  restrain  the  action. 
The  defendant  having  afterwards  become  bank- 
rupt : — Held,  that  the  jurisdiction  in  bankruptcy, 
being  both  legal  and  equitable,  the  court  would 
not  admit  a  proof  tendered  by  the  plaintiff  upon 
the  judgment.    Mudie,  Ex  parte,  6  Jur.  1093. 

A  debtor,  in  failing  circumstances,  for  his  own 
purposes,  caused  judgment  to  be  entered  up 
against  himself  upon  a  warrant  of  attorney 
executed  by  him  m  favour  of  a  creditor,  who 
was  ignorant  both  of  the  execution  of  the  war- 
rant of  attorney  and  of  the  judgment  being 
entered  up  until  long  afterwards.  Upon  the 
bankruptcy  of  the  debtor : — Held,  that  the 
creditor  was  not  entitled  to  prove  in  respect  of 
the  judgment  for  the  purpose  of  avoiding  his 
debts  being  barred  by  the  Statute  of  Limitations. 
Rorie,  Ex  partf,  2  Mont.,  D.  &  D.  631 ;  6  Jur. 
897. 

Value  in  Detiuue.] — When  a  verdict  in  an 
action  has  been  obtained  for  100/.  in  default  of 
delivery  of  a  chattel  to  the  plaintiff,  he  cannot, 
before  issuing  execution,  be  considered  as  a 
creditor  of  the  defendant  for  the  100/.  Scarth, 
In  re,  10  L.  R.,  Ch.  234  ;  44  L.  J.,  Bk.  29  ;  31 
L.  T.  73  ;  23  W.  R.  153. 

Damages  againet  Co-Bespoudeut] — Damages 
awarded  in  the  Divorce  Court  by  the  verdict  of 
a  jury  against  a  co-respondent  are  provable  as 
a  debt  within  the  Bankruptcy  Act,  1869,  s.  31. 
Langridge,  Ex  parte,  Graiiam,  In  re,  19  W.  R. 
951.  See  also  Muirhead,  Ex  parte,  2  Ch.  D.  22  ; 
45  L.  J.,  Bk.  65 ;  33  L.  T.  303 ;  24  W.  R.  351— C.  A. 

Alimony.] — A  wife  may  not  prove  against  her 
husband's  estate  for  arrears  of  alimony  payable 
to  her  under  an  order  of  the  Divorce  Court 
Rice,  Ex  parte,  10  L.  T.  103  ;  8,  P.,  Bidkens  v. 
Bicken^,  31  L.  J.,  Mat.  Cas.  183. 

Interlooutory  Cofta.] — Interlocutory  costs  pay- 
able under  an  order  of  Nisi  Prius,  by  a  defendant 
previous  to  his  bankruptcy,  are  provable,  and 
therefore  the  certificate  is  a  discharge  from  them, 
although  an  attachment  has  been  obtained  be- 
fore the  certificate  is  allowed.  Jacobs  v.  Phillips, 
2  D.  P.  C.  716  ;  1  C,  M.  &  R.  196  ;  7  1^. 
662. 

Coite— Bule  of  Courti.l — ^A  defendant  com- 
promised an  action  for  libel,  by  agreeiug  to 
apologize,  and  pay  the  plaintiff's  costs.  The 
apology  was  made,  and  a  role  of  court  obtained, 
ordering  the  defendant  to  pay  the  costs.  On  default 
made,  an  attachment  issued,  and  he  was  com- 
mittedL  WhUe  in  custody  he  became  bankrupt, 
and  obtained  his  certificate: — ^Held,  that  tne 
sum  named  in  the  rule  of  court  was  a  debt 


1015 


BANKRUPTCY— Proo/  of  Debts. 


1016 


which  might  have  been  proved  under  the  com- 
mission, and  that  the  bankrupt  was  entitled  to 
be  discharged  out  of  custodv.  liileif  v.  Byme^ 
2  B.  &  Ad.  779. 


Judge*!  Order.] —A  plaintiff  in  an  action 


obtained  a  judge's  order  for  payment  of  the  debt 
and  costs  on  a  particular  day,  in  default  of  which 
he  was  to  be  at  liberty  to  sign  judgment ;  but  the 
defendant  not  being  able  to  pay  the  debt  at  the 
time  specified,  the  plaintiff  extended  the  time  of 
payment,  before  the  expiration  of  which  the  defen- 
dant became  bankrupt,  and  the  costs  were  not 
taxed  until  after  his  bankruptcy  : — Held,  that 
the  plaintiff  could  prove  for  the  amount  of  the 
taxed  costs,  as  well  as  for  the  principal  sum. 
Ferris,  Ex  parte,  2  Mont.,  D.  &  D.  746  ;  6  Jur. 
1070. 

Judgment  before  Bankruptoy.] — Where  a  bill 
of  exchange  was  dishonoured  by  the  acceptor, 
and  actions  were  brought  by  the  holder  against 
the  drawer  as  well  as  the  acceptor,  and  the 
former  became  bankrupt  after  judgment  signed 
and  a  reference  to  the  master  to  see  what  was 
due  and  to  tax  costs,  and  afterwards  the  acceptor 
paid  the  amount  due  on  the  bill : — Held,  that 
the  holder  could  prove  for  the  costs.  Coekt,  Ex 
parte,  De  Gcx,  466  ;  11  Jur.  270. 


ITnregiBtered  Judgment  —  Promise  not 


to  Begiflter — ^Nudum  pactum.] — Two  creditors 
had  entered  up  judgment  against  a  trader  on  a 
warrant  of  attorney,  but  had  not  registered  it 
according  to  1  &  2  Vict.  c.  110.  They  attended 
a  meeting  for  investigating  the  affairs  of  the 
trader,  and  were  there  informed  by  a  solicitor, 
who  attended  on  behalf  of  the  general  creditors, 
that  he  had  in  his  pocket  the  means  of  prevent- 
ing them  from  obtaining  any  preference.  The 
solicitor  had  with  him  at  the  time  a  declaration 
of  insolvency  which  he  had  previously  obtained 
from  the  trader.  Having  made  this  statement, 
he  inquired  (as  he  deposed)  of  the  judgment 
creditors  whether  they  intended  to  seek  any 
preference  by  means  of  their  judgment,  and 
received  an  answer  from  them  in  the  negative, 
but  he  purposely  abstained  from  mentioning 
registration.  On  the  investigation  taking  place, 
it  had  appeared  that  the  trader  had  freehold 
pro|)erty  of  considerable  value,  and  the  further 
investigation  was  adjourned  to  an  appointed  day. 
The  solicitor  foreborc  to  file  the  declaration  of 
insolvency,  but  the  judgment  creditors  registered 
their  judgment  a  few  days  after  that  of  the 
meeting.  On  the  trader  becoming  bankrupt 
some  months  afterwards  : — Held,  that  the  judg- 
ment creditors  had  not  precluded  themselves 
from  registering  their  judgment,  and  that  the 
promise  made  by  them  (if  any)  was  nudum 
pactum,  and  one  into  which  they  had  been 
drawn,  and  not  a  representation  acted  upon  by 
another  party  by  which  they  were  equitably 
bound,  Boyle,  Ex  parte,  3  De  G.,  Mac.  &  G. 
515  ;  22  L.  J.,  Bk.  78  ;  17  Jur.  979. 

Verdict  before  and  Judgment  after  Bank- 
ruptcy.]— A  judgment  for  damages  and  costs  in 
assumpsit,  was  a  debt  contracted  within  46 
Geo.  3,  c.  135,  s.  2,  and  provable,  though  final 
judgment  was  not  entered  up  until  after  the 
commission  issued.  Birch,  Ex  parte,  7  D.  &  R. 
436  ;  4  B.  &  C.  880. 

Where  in  an  action  upon  a  contract,  the  verdict 


is  before,  and  the  judgment  after  the  bankruptcy, 
the  costs  are  provable.  Poucher,  Ex  parte,  1 
Glyn  &  J.  385. 

Coeta  in  Action  for  Tort.] — But  not  where, 

in  an  action  of  tort  for  words  of  the  plaintiff  in 
his  trade,  the  defendant  became  bankrupt  be- 
tween verdict  and  judgment.  Longford  v.  Ellu, 
1  H.  Bl.  29,  n. 


Costa.] — ^A  creditor  who  obtains  a  verdict 


before  commission  against  a  bankrupt,  is  entitled 
to  prove  for  his  costs,  as  well  as  his  debt,  under 
the  commission,  though  judgment  was  not  signed 
till  after  the  commission  issued.  Aylett  v.  Mar' 
ford,  2  W.  Bl.  1317. 


Bankruptcy  of  Plaintiit]— A  defendant's 


costs,  where  although  the  verdict  is  given  before, 
the  judgment  is  not  obtained  until  after  the 
plaintiff  has  become  bankrupt,  are  not  provable 
under  such  bankruptcy.  Oxlade  v.  North' 
Eastern  Railway  Cmtipany,  33  L.  J.,  C.  P.  171. 

Judgment  after  Act  of  Bankruptoy  and 

before  Commission.] — ^Where  a  verdict  is  obtained 
before  the  act  of  bankruptcy,  and  final  judgment 
signed  afterwards,  but  before  the  issuing  of  a 
commission,  the  debt  is  provable.  Robinson  v. 
Vale,  4  D.  &  R.  430  ;  2  B.  &  C.  762. 


Action  of  Tort — Award.] — In  an  action 


for  damages  for  a  tort,  a  verdict  was  taken, 
subject  to  the  award  of  an  arbitrator,  and  the 
defendant  became  bankrupt  between  the  veidicb 
and  the  award  : — Held,  tlutt  execution  could  not 
be  issued  on  the  judgment,  either  for  the 
damages  or  costs ;  because  the  plaintiff  might, 
under  the  commission,  have  proved  the  damages 
recovered  by  the  production  of  the  record. 
Beeston  v.  White,  7  Price,  209. 


Award — Costs.] — Where  a  cause  and  all 


matters  in  difference  were  referred  at  Nisi  Prios 
to  an  arbitrator,  and  he  found  that  a  sum  of 
money  was  due  from  the  plaintiff  to  the  de- 
fendant, and  ordered  that  sum  to  be  paid  to  the 
latter ;  and  between  the  tiihe  of  making  the 
order  of  reference  and  taxing  costs,  and  signing 
judgment,  the  plaintiff  became  bankrupt : — 
Held,  that  the  amount  of  the  taxed  costs  did  not 
constitute  a  debt  provable  under  the  commission, 
that  he  was  not  discharged  as  to  that  debt  by 
his  certificate.  Harwell  v.  Thon^twd,  7  B.  & 
C.  705. 

In  an  action  to  recover  the  balance  upon  an 
account  current,  a  verdict  for  the  plaintiff  was 
taken  by  consent,  subject  to  a  reference  to  an. 
arbitrator,  who  was  empowered  to  direct  that  a 
verdict  should  be  entered  for  the  plaintiff  or  the 
defendant,  and  the  costs  were  to  abide  the  result 
of  the  award.  After  the  award,  which  was  in 
favour  of  the  plaintiff,  and  before  judgment,  the 
defendant  committed  an  act  of  ban£iiptcj,  of 
which  notice  was  given  to  the  plaintiff  in  the 
action,  but  judgment  was  nevertheless  entered  up 
upon  the  awardl  On  the  defendant  being  adjudi- 
cated a  bankrupt : — Held,  Uiat  the  amount  for 
which  judgment  was  entered  up,  with  interest 
and  costs,  constituted  a  provable  debt  Hard- 
ing,  Ex  parte,  5  De  Q.,  Mac.  k  O.  367. 

A.  brought  an  action  against  B.  for  the  balance 
of  an  account  current.  A  verdict  was  taken  by 
consent  for  100,0002.,  subject  to  a  reference  to 
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an  arbitrator,  who  was  to  have  power  to  direct  a 
Terdict  to  be  entered  for  either  party.  After  six 
years  the  arbitrator  made  an  award  in  A/s  favour 
for  11,000Z.  Four  days  after  the  award  was 
made,  and  before  judgment  had  been  signed  and 
costs  taxed,  B.  committed  an  act  of  bankruptcy, 
and  gave  notice  of  it  to  A.  A.  caused  judgment 
to  be  entered  up.  '^^  was  adjudged  bankrupt, 
and  A.  claimed  to  prove  for  the  sum  awarded, 
with  interest  and  costs : — Held,  that  A.  was  en- 
titled to  prove  for  the  debt,  interest  and  costs,  as 
a  liquidated  sum,  though  judgment  had  not  been 
signed  until  after  notice  of  the  act  of  bankruptcy ; 
for  that  the  award  must  not  only  be  referred  to 
and  considered  as  standing  in  place  of  the  verdict, 
but  as  something  more,  and  therefore  as  estab- 
lishing a  provable  debt,  until  it  was  shewn  that  it 
could  be  set  aside  at  law.  Thomthwaitfiy  Ex 
parte.  1  Bank.  &  Ins.  U.  254  ;  23  L.  J.,  Bk.  22  ; 
18  Jur.  700. 

Bamagei  in  Actions  of  Tort] — Damages  re- 
covered in  an  action  of  tort  are  not,  under  the 
Bankruptcy  Act,  1869,  s.  31,  provable  in  the 
bankruptcy  of  the  defendant,  unless  judgment  is 
signed  before  the  adjudication.  Newttuin,  In  rt\ 
Jirookf,  Ex  parte,  3  Ch.  D.  494  ;  25  W.  R.  2fil— 
C.  A. 

If  judgment  is  not  signed  till  after  the  adjudi- 
cation, even  though  the  verdict  was  obtained 
before,  the  bankrupt  is  not  discharged  from  the 
liability.    Ih, 

Voniuit— PUintiir  Bankrupt.]— If  a  plaintiff 
becomes  a  bankrupt  after  he  is  nonsuited,  and 
before  the  taxation  of  costs,  the  costs  of  the  non- 
suit are  a  debt  provable  under  the  commission. 
IlKrgt  V.  Mead,  5  T.  R.  365. 

So,  if  he  becomes  bankrupt  before  judgment  of 
nonsuit  signed.     Watti  v.  Hart,  1  B.  &  P.  134. 

Costs  not  Taxed  at  Bate  of  A^judieation.]— A 
claim  for  costs  is  a  debt  provable  under  the 
Bankruptcy  Act,  1869,  s.  31,  although  the  costs 
may  not  have  been  taxed  at  the  date  of  the 
adjudication.  Peaeocky  Ex  parte.  Da  field,  hi  re, 
8  L.  B.,  Ch.  628 ;  42  L.  J.,  Bk.  78  ;  28  L.  T. 
830  ;  21  W.  R.  755. 

Both  Yerdiet  and  Judgment  after  Bank- 
raptey.] — If  the  verdict,  as  well  as  the  judgment, 
is  after  the  bankruptcy,  the  costs  aro  not  provable. 
PintchifT,  Exparte,  1  Qlyn  &  J.  385. 

Where  a  debt  arises  before  bankruptcy,-  but  a 
verdict  is  obtained  and  costs  taxed  after,  the 
costs  are  considered  as  part  of  the  original  debt, 
and  the  certificate  extends  to  both,  because  both 
are  provable.    Lewis  v.  Piercy,  1  H.  Bl.  29. 

Where  a  defendant  became  bankrupt  between 
plea  and  verdict,  in  an  action  on  a  bail-bond, 
and  obtained  his  certificate  after  final  judg- 
ment : — Held,  that  the  debt  should  have  been 
proved,  and  that  the  certificate  was  a  discharge 
from  both  debt  and  costs.  Dimsdale  v.  Eamet, 
4  Moore,  350  ;  2  B.  &  B.  8. 

Qeetment — Action  for  Mesne  Profits.  ]  —Where, 
after  a  recovery  in  ejectment,  and  before  an  action 
for  mesne  profits,  the  defendant  became  bank- 
rupt, and  the  jury  did  not  include  the  costs  of 
the  ejectment  in  their  verdict  on  executing  a 
writ  of  inquiry  in  the  action  for  mesne  profits, 
the  court  refused  to  set  aside  the  inquisition,  be- 
cause the  plaintiff  might  have  proved  the  costs 


as  a  debt  under  the  defendant's  commission  of 
bankruptcy.  Gulliver  v.  Drinkwater,  2  T.  R.  261. 

BlToroe— Wife's  Costs  of  abandoned  Suit.]— 
C,  having  instituted  a  suit  in  the  Ecclesiastical 
Court  against  his  wife  for  a  divorce,  upon  the 
ground  of  adultery,  subsequently  became  bank- 
rupt, and  abandoned  the  suit  :-^Held,  that  the 
costs  incurred  up  to  the  bankruptcy  by  the  wife's 
proctor  constituted  a  debt  provable  on  C.'s  sepa- 
rate estate.  Moitre,  Ex  parte,  1  De  Gex,  173 ;  14 
L.  J.,  Bk.  19  ;  9  Jur.  604. 

Practice  on  Proof.  ] — A  judgment  and  execution 
creditor  who  abandons  his  judgment  and  execu- 
tion, claiming  only  to  prove  as  for  a  simple 
contract  debt,  need  not  produce,  for  the  purposes 
of  proof,  an  office  copy  of  the  judgment.  Spiller, 
Ex  parte,  5  Jur.  659. 

Where  a  plaintiff  proves  after  judgment  for 
his  debt,  under  proceedings  in  bankruptcy  against 
the  defendant,  it  is  unnecessary  to  enter  a  sug- 
gestion of  such  proof  ui)on  the  roll.  Sainter  v. 
Ferguson,  7  D.  &  L.  301  ;  8  C.  B.  619. 

17.  Leases  Disclaimed  by  Trustee. 

By  Landlord.] — Whcrc  the  trastec  disclaims 
an  onerous  agreement  to  take  a  lease  for  a  term 
of  years  which  the  bankrupt  had  entered  into, 
the  landlord  is  entitled  to  prove  against  the 
estate  for  the  present  value  of  the  difference 
between  the  letting  value  of  the  premises  and 
the  rent  payable  under  the  agreement.  Llynri 
Coal  ana  Iron  Company,  Ex  parte.  Hide,  In  re, 
7  L.  R.,  Ch.  28  ;  41  L.  J.,  Bk.  5  ;  25  L.  T.  609  ; 
20  W.  R.  105. 

Bamages  on  Bisolaimer  of  Lease  for  de- 
terminable Term.]  — A  lease  of  a  house  for 
twenty-one  years,  at  a  rent  of  130/.  a  year,  was 
determinable  by  the  lessee  at  the  end  of  the  first 
seven  or  fourteen  years  of  the  term  on  his  giving 
six  months'  previous  notice  in  writing  to  the 
lessor,  and  paying  the  rent  and  i>erforming  the 
covenants  up  to  the  day  of  the  term  being  deter- 
mined. Near  the  end  of  the  sixth  year  of  the 
term  the  lessee  filed  a  liquidation  petition.  The 
trustee  in  the  liquidation  disclaimed  the  lease. 
There  was  evidence  that  the  house  could  only  be 
let  at  a  diminished  rent : — Held,  that  the  lessor 
was  entitled  to  prove  in  the  liquidation  for  the 
diminution  in  the  rent  up  to  the  end  of  the 
seventh  year  of  the  term,  and  the  amount  neces- 
sary to  put  the  house  in  repair.  Blake,  Ex  parte, 
McEwan,  In  re,  11  Ch.  D.  572  ;  40  L.  T.  859  ;  27 
W.  R.  901— C.  A. 


Lease  of  Partnership  Premises  to  Partners 

as  Joint  Tenants-^oint  and  Several  Covenant  to 
pay  Bent.] — When  the  trustee  in  bankniptcy  of 
partners  disclaims  a  lease  of  premises  used  bv 
the  partners  for  partnership  purposes,  but  which 
was  granted  to  the  partners  as  joint  tenants, 
they  entering  into  a  joint  and  several  covenant 
to  pay  the  rent,  s.  23  of  the  Bankruptcy  Act, 
1869,  gives  the  lessor  a  right  to  prove  i^ainst  the 
separate  estate  of  each  partner  for  the  injury 
caused  to  him  by  the  disclaimer.  Corbetty  Ex 
parte,  Shand,  In  re,  14  Ch.  D.  122  ;  49  L.  J.,  Bk. 
74  ;  42  L.  T.  164  ;  28  W.  R.  569— C.  A. 

On  Covenants  in  Lease.] — By  a  covenant 

in  the  lease  the  landlord  agreed,  at  the  end  or 


1019 


BANKRUPTCY— Proo/  of  Debts. 


1020 


other  the  sooner  determination  of  the  term,  to 
pay  and  allow  to  the  tenant  for  (inter  alia)  the 
nay  and  straw  grown  in  the  last  year,  which 
should  be  left  for  the  incoming  tenant,  at  a  feed 
price.  Certain  other  fanning  covenants  in  the 
lease  had  been  admittedly  broken  by  the  tenant: 
— Held,  that,  by  reason  of  the  operation  of  the 
disclaimer  by  the  trustee,  the  lease  must  be  con- 
sidered as  at  an  end  for  all  purposes  ;  and  that 
therefore  the  landlord  must  pay  for  the  hay  and 
straw  at  the  market  price  : — Held,  also,  that  the 
landlord  could  not  be  entitled  to  damages  in 
respect  of  breaches  of  the  covenants  in  the  lease. 
I>l/ke,  Ex  parte.  Morrhh,  In  re,  22  Ch.  D. 
410 ;  62  L.  J.,  Ch.  570  ;  48  L.  T.  303 ;  31  W.  R. 
278— C.  A.  Affirming,  47  L.  T.  26  ;  30  W.  R. 
952. 

By  Xrader-LeMM.]— If  the  underlease  is  made 
at  a  rent  less  than  the  rent  reserved  by  the 
original  lease,  the  under-lessee  is,  after  the  dis- 
claimer, entitled  to  prove  in  the  bankruptcy  for 
the  value  of  the  difference  between  the  two 
rents.  Walton^  Ex  part e^  LtTVy  In  re^  17  Ch.  D. 
746  ;  60  L.  J.,  Ch.  657 ;  45  L.  T.  1  ;  30  W.  R. 
395— C.  A. 


18.  Pabochial  Rat£& 

One  year's  parochial  rates  due  at  the  date  of 
the  bankruptcy  may  be  paid  in  fulL  Saherton^ 
In  re,  9  L.  T.  267. 

A  sum  assessed  by  way  of  poor  rate  was  a 
claim  or  demand  provable  under  a  commission  of 
bankruptcy  under  5  &  6  Vict.  c.  122,  s.  7  ;  and  a 
certificate  was,  therefore,  a  bar  to  any  subsequent 
proceedings  under  43  Eliz.  c.  2,  to  levy  the 
amount  by  distress  and  sale  of  the  bankrupt's 
goods.  Bvrwash,  Ex  parte,  1  L.,  M.  &  P.  60  ;  19 
I.  J.  M.  C.  116. 


19.  Periodical  Payments. 

Before  24  ft  25  Yiet.  c.  184.]— Bankruptcy 
during  the  currency  of  a  quarter  and  subsequent 
certificate  were  no  bar  to  an  action  by  a  school- 
master for  board  and  tuition  of  the  bankrupt's 
son  under  a  quarterly  contract,  the  demand  not 
being  a  debt  not  payable  at  the  time  of  the 
bankruptcy  within  12  &  13  Vict.  c.  106,  s.  172,  or 
a  liability  to  pay  money  upon  a  contingency, 
within  8.  178.  Ilopkint  v.  Thowoit,  7  C.  B,, 
N.  S.  711 ;  29  L.  J.,  C.  P.  187  ;  6  Jur.,N.  S.  301  ; 
8  W.  R.  262. 

School  money  for  the  education  of  a  son,  pay- 
able half-yearly,  is  not  a  debt  due  until  the  end 
of  the  half-year,  so  as  to  be  provable  under  a 
commission  against  the  parent  who  becomes 
bankrupt  a  few  days  before  the  end  of  the  half- 
year,  though  he  had,  just  before  his  bankruptcy, 
taken  his  son  home  for  the  holidays,  the  con- 
tract not  being  thereby  put  an  end  to  ;  and  con- 
sequently the  bankrupt's  certificate  was  no  bar 
to  an  action  for  the  half-year's  education.  Par» 
itlvw  V.  Dearlove,  4  East,  438 ;  1  Smith,  281 ;  3 
Esp.  78. 

Bankruptcy  is  not  a  discharge  of  a  promise  to 
allow  a  weekly  sum  for  the  support  of  an  illegi- 
timate child  ;  but  if  any  arrears  accrued  before 
the  bankruptcy,  the  certificate  will  be  a  discharge 
as  to  such  arrears.  Millen  v.  Whittenbury,  I 
Camp.  428. 


20.  PBEMIUM8  UPOK  Policies  of  Ixsusakcs. 

Before  24  ft  26  Yiet  e.  194.]— A  trader  cove- 
nanted by  an  ante-nuptial  settlement  to  pay  the 
premiums  on  certain  assigned  policies  on  his 
life  ;  or,  if  he  failed  to  do  so,  to  repay  to  the 
trustees  the  amount  which  they  should  pay  in 
resjKict  of  the  premiums.  On  his  becoming 
bankrupt  : — Held,  that  the  trustees  could  not 
prove  for  the  amount  required  by  the  offices  to  be 
paid  to  keep  up  the  policies  during  the  remainder 
of  his  life.  Whitmore,  In  re,  3  De  G.  &  S.  565 ; 
13  Jur.  185,  n. 

A.  being  indebted  to  B.  assigned  to  him  a  policy 
on  his  life,  and  covenanted  to  pay  the  annud 
premiums,  and  in  case  he  did  not,  and  B.  should 
pay  them,  he  would  repay  him  the  amount  with 
interest,  on  demand.  A.  afterwards  became 
bankrupt  and  obtained  his  certificate.  A  pre- 
mium accruing  due  after  the  bankruptcy,  and 
being  unpaid  by  A.,  and  B.  having  paid  it,  and 
not  being  repaid : — Held,  that  A.  was  not  dis- 
charged, by  virtue  of  12  &  13  Vict,  c  106,  ss,  178, 
200.  from  liability  for  the  breach  of  the  first  of 
these  covenants,  but  that  he  was  discharged 
quoad  the  breach  of  the  second  covenant.  Yvmn^ 
V.  Winter,  16  C.  B,  401  ;  24  L.  J.,  C.  P.  214 ;  1 
Jur.,  N.  S.  960  ;  S,  P.,  Topvin  v.  Field,  4  Q.  B. 
386  ;  8  G.  &  D.  340  ;  12  L.  J.,  Q.  B.  148 ;  7  Jur. 
257. 

The  defendant,  being  indebted  to  the  plaintiff, 
assigned  to  him,  as  security,  an  insurance  on  the 
defendant's  life,  and  an  insurance  on  the  life  of 
his  wife,  and  covenanted  to  pay  the  premiums. 
The  plaintiff  sued  the  defendant  on  this  cove- 
nant, assigning  as  a  breach  that  he  had  not  paid 
the  premiums.  The  defendant  pleaded  his  bank- 
ruptcy and  certificate,  averring  that  they  had 
occurred  after  the  execution  of  the  deed,  but  not 
that  they  had  occurred  after  the  breach  had 
taken  place  : — Held,  that  the  plea  was  no  answer 
to  the  claim,  the  claim  not  being  in  respect  of, 
nor  a  liability  to  pay  the  money  upon,  a 
contingency  within  12  &  13  Vict.  c.  106,  s.  178. 
Warburg  v.  TueJter,  El.  Bl.  &  El.  914  ;  28  L.  J., 
Q.  B.  56  ;  4  Jur.,  N.  S.  1142— Ex.  Ch.  Affirm- 
ing, 5  El.  &  BL  384  ;  24  L.  J.,  Q.  B.  317  ;  1  Jur., 
N.  S.  871.  S.  P.,  MUcaVe  v.  Hanson,  1  L.  R^  H. 
L.  Cas.  242 ;  35  L.  J.,  Q.  B.  225. 

Principal  and  Surety.]— A  surety,  who  has 
covenanted  to  pay  premiums  due  on  a  policy  of 
insurance  in  the  event  of  his  principal  not  d<ung 
so,  cannot  maintain  an  action  against  his  prin* 
cipal  for  premiums  paid  after  the  principal  has 
obtained  his  certificate  under  the  above  section. 
Saunders  v.  Beft,  17  C.  B„  N.  S.  731  ;  10  Jur., 
N.  S.  1204  ;  11  L.  T.  421  ;  13  W.  R.  160. 


21.  Rent. 

XTnder  old  Law.] — Before  the  statute  a  certifi- 
cate discharged  a  bankrupt  from  an  action  on 
the  reddendum  in  a  lease,  whether  the  rent 
accrued  due  before  or  after  the  bankruptcy. 
Wadham  y.  Marlowe,  2  Chit  600  ;  4  Dougl.  54  ; 
1  H.  BL  437,  n. ;  1  T.  E.  91 ;  8  East,  314,  n. 
And  see  Gill  v.  ScHtenSf  7  T.  R.  27. 

But  the  bankruptcy  of  the  lessee  could  not  be 
pleaded  in  bar  of  an  action  of  covenant'  for 
rent.  Mills  v.  Auriol,  1  H.  Bl.  433 ;  4  T,  R. 
94. 

A  parol  lease  was  within  6  Geo.  4,  c.  16,  s.  75. 
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HaptOMf  Eac  parte,  2  Mont..  D.  &  D.  347  ;  6  Jar. 

BiitreM  before  Baakraptey— Bi^ht  to  Botain.] 

—A  landlord  levied  a  distress  for  rent,  and, 
before  he  sold,  the  tenant  was  adjudicated  bank- 
mpt,  and  then  the  sale  took  place  nnder  the 
distress.  The  commissioner  decided  that  the 
landlord  was  only  entitled  to  retain  one  year*s 
rent ;  but,  on  appeal, — Held,  that  the  landlord 
was,  under  the  3^4  Will.  4,  c.  27,  s.  42  (the 
Statute  of  Limitations),  entitled  to  six  yearn' 
rent  out  of  the  proceeds  of  the  sale.  Bayly j  Kr 
partf,  22  L.  J.,  Bk.  26. 

A  landlord  having  distrained  and  levied  for 
fouryearfe*  rent  on  the  11th  October,  1861,  the 
tenant,  a  non-trader,  was  adjudicated  a  bankrupt 
on  his  own  petition  on  the  17th  October,  1861, 
under  24  k  25  Vict.  c.  134,  ss.  86,  87.  In  March, 
1861,  he  had  committed  a  previous  act  of  bank- 
ruptcy, he  being  then  a  tr^er  : — Held,  that  the 
landlord  was  entitled  to  the  whole  of  the  rent, 
and  was  not  limited  to  one  year's  rent  only  by 
12  fe  13  Vict.  c.  106,  8.  129,  for  the  act  of  bank- 
ruptcy  mentioned  therein  means  one  to  which 
the  title  of  the  assignees  could  relate,  and  that 
their  title  could  not  relate  to  the  act  of  bank- 
ruptcy in  March.  Paull  v.  Be^^  3  B.  &  8.  537  ; 
32  L.  J.,  Q.  B.  96.;  7  L.  T.  738. 

18  k  18  l^et.  e.  106,  i.  189,  does  not  aifeot 
Biglit  to  Distrain  Goods  of  a  third  Party.]— A., 
being  tenant  from  year  to  year  to  B.  of  a  mill, 
at  the  rent  of  1,400/.,  payable  quarterly,  assigned 
to  C.  the  machinery  and  effects  in  the  mill,  by 
way  of  mortgage,  to  secure  14,900/.,  with  a  power 
of  entering  and  taking  possession  of  the  macbi- 
nei7  and  effecta,  and  of  selling  the  same  in 
deranlt  of  payment.  In  July,  1856,  C.  took  pos- 
session of  the  machinery  and  effects,  and  after- 
wards A.  became  bankrupt.  At  the  time  of  the 
bankruptey  1,948/.  was  due  from  A.  to  B.  for 
rent  of  the  mill,  including  the  quarter's  rent  due 
on  the  16th  July,  1856.  After  A.  had  become 
bankrupt,  and  while  the  machinery  and  effeots 
remained  in  the  possession  of  C,  B.  gave  notice 
to  C.  that  he  intended  to  distrain  for  the  1,948/.  ; 
and  C,  for  the  purpose  of  preventing  the  distress, 
paid  6.  1,306/.  (the  amount  of  one  year's  rent, 
deducting  the  property  tax).  On  the  5th 
September,  1856,  an*  order  was  made  that  the 
aBsignees  of  A.  should  elect  to  accept  or  decline 
the  tenancy  of  the  mill,  and  they  declined  it ; 
but  neither  A.  nor  C,  nor  the  assignees  ever 
offered  to  surrender  the  possession  of  the  mill 
to  B.,  and  C.  continued  in  possession  of  the  mill, 
machinery  and  effects  until  the  same  were  sold  : 
—Held,  first,  that  12  &  13  Vict.  c.  106,  s.  129,  by 
which  no  distress  for  rent  levied  upon  the  goods 
or  effects  of  any  bankrupt  shall  be  available  for 
more  than  one  year's  rent,  did  not  prevent  B.  from 
distraining  for  more  than  a  year's  rent  due  on  the 
16th  July,  1856,  as  the  machinery  and  effects  had 
ceased  to  be  the  goods  of  the  buikrupt,  and  the 
object  of  the  section  was  to  protect  the  property 
of  the  creditors.  BroekieJvurst  v.  Lowej  7  El. 
k  BL  176  ;  26  L.  J.,  Q.  B.  107  ;  3  Jur.,  N.  S.  436. 

Held,  secondly,  that  the  tenancy  not  having 
been  put  an  end  to  on  the  16th  October,  1856,  the 
machinery  and  effects  were  liable  to  be  distrained 
for  the  quarter's  rent  then  due.    lb, 

lUatress  after  Aet  of  Bankraptey— Protested 
T^ransaetion.] — A  landlord  may  distrain  for  rent 


after  an  act  of  bankruptcy ;  therefore,  money 
paid  to  him  by  a  bankrupt  tenant  to  avoid  a 
threatened  distress,  is  a  protected  payment ;  and 
cannot  be  recovered  back  by  the  assignees. 
Steten^on  v.  Wood,  5  Esp.  200.  And  see  Mavor 
V.  Croome,  8  Moore,  171  ;  2  Bing,  261. 

Bepleyin — ^Betonio  habendo— Aetion  against 
Assignees. J — If  goods  are  distrained  for  rent, 
and  replevied  by  the  tenant,  and  afterwards  (the 
tenant  becoming  a  bankrupt)  they  are  sold  by 
the  assignees,  the  landlord  succeeding  in  the 
replevin,  and  obtaining  a  rctomo  habcndo,  can- 
not recover  the  amount  of  the  rent  against  the 
assignees  as  money  had  and  received.  Boddyll 
V.  JirncSj  4  Doug.  62. 

Liability  of  Assignees.] — When  a  bankrupt 
holds  under  a  lease,  rendering  rent,  the  assignees 
are  not  liable  for  rent  becoming  due  after  the 
bankruptcy,  if  they  have  never  taken  p>068ession 
of  the  premises  occupied  by  the  bankrupt. 
Bourdillon  v.  Dalton,  1  Esp.  223  ;  Peake,  238. 

The  assignees  of  a  bankrupt  having  entered 
into  the  ix)S8C6sion  of  land  in  the  middle  of  a 
quarter,  which  the^ bankrupt  had  agreed  to  take 
upon  a  building  lease,  upon  the  terms  of  paying 
the  rent  half-yearly  : — Held,  that  an  action  for 
use  and  occupation  would  lie  against  them  for 
the  whole  year,  though  they  hiS  not  occupied 
during  all  the  time.  Gibson  v,  Courthopf,  1  D. 
&  R.  205. 

Paying  oat  Distress  on  Property.] — A  person 
who  has  paid  off  a  distress  on  a  bankrupt's  pro- 
perty, and  made  other  payments  after  adjudica- 
tion whereby  the  estate  is  benefited,  and  the 
creditors  have  the  advantage  thereof,  is  entitled 
to  be  repaid  the  same  before  the  creditors  receive 
any  dividend  out  of  the  estate.  Kennard,  Ejs 
parte,  Humphrey 9,  In  re,  21  L.  T,  684. 


22.  Stock  Contracts, 

The  amount  due  for  damages  for  breach  of  a 
covenant  to  replace  stock  in  a  railway  company 
on  a  given  day  is  provable  under  the  bankruptcy 
of  the  covenantor,  as  a  demand  within  12  &  13 
Vict.  c.  106,  s.  165.  BetteJey  v.  Stahutby,  12  C. 
B.,  N.  S.  477  ;  31  L.  J.,  C.  P.  307  ;  9  Jur.,  N.  S. 
440 ;  6  L.  T.  893. 

So,  also,  the  amount  of  damages  sustained  by  a 
breach  of  a  covenant  to  indemnify  against  the 
payment  of  calls  on  mining  shares  assigned  as 
security  for  the  replacement  of  such  stock.    lb. 

But  the  discharge  of  an  insolvent  under  the 
1  &  2  Vict.  c.  110,  did  not  release  him  from  a 
claim  for  unliquidated  damages  for  not  redeliver- 
ing mining  shares,  pursuant  to  a  contract  for 
that  purpose.  Oioen  v.  Mouth,  14  C.  B.  327  ;  23 
L.  J.,  0.  P.  105  ;  18  Jur.  356. 

See  further,  CONTINGENT  Debts  AND  LIABI- 
LITIES, ante. 


23.  By  and  Against  pabticulab  Pebsons. 
a.  Affainat  ABaignees  of  a  Bankmpt. 

Bight  of  Creditor  of  original  Bankrupt.  ]— 

If  an  assignee  who  has  received  effects  becomes 
bankrupt,  a  creditor  under  the  commission  in 
which  he  was  assignee,  but  who  proved  his  debt 
after  the  bankruptcy  of  the  assignee,  is  not  en- 
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titled  to  any  proof  under  the  assigDee's  com* 
mission.    Stonehoute,  J^  parte,  Buck,  bZl. 

At  a  dividend  meeting  under  a  commission 
against  A.,  a  claim  was  entered  on  behalf  of 
B.y  and  a  sum  ordered  to  be  appropriated  in  the 
hands  of  C,  the  sole  assignee,  to  answer 
eventually   the    amount  of    the   several    sums 

S roved  and  claimed ;  but  before  the  claim  of 
>.  was  perfected  into  a  proof,  C.  misapplied 
the  money  so  placed  in  his  hands,  and  became 
bankrupt  : — Held, that  B.  was  not  entitled  to  re- 
cover from  the  estate  of  A.  his  proportion  of  the 
sum  appropriated  in  the  hands  of  C,  and  mis- 
Rpplica  by  him.  (wrant.  Ex  parte,  1  Mont.  & 
Mac.  77. 

Co-AuigiiMS  of  Bankrupt.] — Two  of  three  as- 
signees became  bankrupt ;  the  solvent  assignee 
paid  a  debt  due  from  the  three  to  the  estate  : — 
Held,  that  he  was  entitled  to  prove  a  third  of 
the  debt  against  each  of  the  other  assignees* 
estates.    Hunter,  Ex  parte.  Buck,  552. 

Two  assignees,  one  solvent,  the  other  a  bank- 
rupt with  a  partnership  to  which  he  had  ad- 
vanced money  which  he  had  as  assignee,  the 
solvent  assignee  cannot  prove  this  under  the 
joint  commission,  there  being  no  contract  with 
him.     Apsry,  Ex  parte,  3  Bro.  C.  C.  265. 

Asngneo  bujring  Bankrnpt'i  Oooda.] — ^An  as- 
signee having  purchased  goods  at  a  sale  under 
the  commission,  became  bankrupt  : — Ordered, 
that  such  of  the  goods  that  remained  in  specie 
should  be  redelivered,  and  that  what  he  had  re- 
sold should  be  proved  as  a  debt.  Spong,  Ex 
parte,  1  Rose,  133. 

b.  By  Bankrupt  as  Tmstee  fbr  Others. 

Bot  to  receiye  Dividends.]  —  A  bankrupt 
trustee  allowed  to  prove,  but  not  to  receive  trust 
dividends.  Strettell,  Ex  parte,  1  Mont.  &  Chit. 
165. 

The  court  ordered  a  bankrupt  executor  to 
prove  against  his  own  estate,  and  the  assignees 
to  pay  the  dividends  into  the  hands  of  the  ac- 
countant-general, to  the  credit  of  a  cause  pend- 
ing for  the  administration  of  asseta  Coleman, 
Ex  parte,  2  Deac.  &  Chit  684. 

A  banlmipt  cannot  be  heard  on  a  petition  to 

Erove,  pro  or  con ;  and,  if  served,  must  be  paid 
is  costs  of  appearance..  Fairman,  Ex  parte, 
4  Mont  &  Chit  125. 

An  executor  bankrupt  cannot,  without  an 
order  of  the  court,  prove  under  his  own  com- 
mission, in  respect  of  a  debt  due  from  him  to 
the  testator's  estate.  Shaw,  Ex  parte,  1  Glyn  & 
J.  127. 

Petition  by  an  executor,  who  had  become 
bimkrupt,  for  liberty  to  prove  a  debt  against  his 
own  estate,  in  the  character  of  executor.  SnowU 
ton,  Ex  parte,  12  L.  J.,  Bk.  37. 

An  executor  and  trustee  having  committed  a 
devastavit,  is  precluded  from  proving  under  his 
bankruptcy.     Moody,  Ex  parte,  2  Rose,  413. 

Where  a  bankrupt  is  executor,  and  money  of 
his  testator  comes  to  the  hands  of  his  assignees, 
he  shall  be  admitted  a  creditor  for  that  money  ; 
but  the  dividends  shall  be  paid  into  the  bank,  for 
the  use  of  the  creditors  of  the  deceased.  Leeks, 
Ex  parte,  2  Bro.  C.  C.  596. 

Where  a  bankrupt  and  another  are  executors 
of  a  creditor  of  the  bankrupt,  the  court  will  per- 
mit the  other  executor  to  prove  the  debt,  though 


there  is  a  suit  depending  in  the  ecclesiastical 
court  as  to  the  executoiship.  Shaheskaft,  Ex 
parte,  3  Bro.  C.  C.  198. 

One  of  three  executors  becoming  bankrupt,  the 
others  may  prove  against  his  estate  for  a  debt 
due  to  the  testator.  Broton,  Ex  parte,  1  Deac 
&  Chit  119. 

Where  a  trustee  indebted  to  the  trust  become 
bankrupt,  it  is  his  duty  to  prove  the  debt ;  and 
if  he  neglects  so  to  do,  he  is  liable  for  the  Iocs, 
notwithstanding  his  certificate.  Orrett  v.  Corser, 
21  Beav.  52. 

c.  Bankers. 

Omitsion  to  Transfer  firom  one  Aoeonnt  to 
another— >Set-o£]  —  Bankers  stopped  payment, 
being  indebted  to  A.,  on  his  separate  account 
and  creditors  of  A.  &  B.,  on  their  joint  account. 

A.  assigned  the  credit  to  A.  &  B.,  and  gave  notice 
to  the  bankers  to  transfer  it  accordingly,  which 
they  neglected  to  do.  Afterwards  the  bankers 
committed  an  act  of  bankruptey,  and  were  de- 
clared bankrupts : — Held,  that,  in  equity,  A.  and 

B.  were  not  entitled  to  set  off  the  two  debts. 
Wattiy,  airi4tie,U  Beav.  646;  18  L..J..  Oh. 
173  ;  13  Jur.  244,  845. 

Shares  lent  to  Bankers.  ]>-iUpon  a  loan  of 
28,000/.  Cuba  bonds  by  a  customer  to  his 
bankers,  the  latter  engaged  to  replace  them  at 
or  within  the  expiration  of  three  months,  if  he 
should  require  them  to  do  so,  and  to  deposit  other 
securities  for  the  performance  of  this  engage- 
ment After  the  expiration  of  the  three  months, 
without  any  requisition  on  the  part  of  the  cus- 
tomer, the  customer  consented  to  an  exchange  of 
other  securities  for  those  deposited  by  the  baiScers 
without  any  new  stipulation  as  to  the  period  of 
redemption,  and  the  bankers  afterwards  became 
bankrupts  : — Held,  that  the  time  for  replacing 
the  Cuoa  bonds  became  indefinite,  and  that  the 
bankers  were  not  bound  to  replace  them  until 
requested  to  do  so  ;  and  that  no  such  request 
having  been  made  by  the  customer  before  their 
bankruptcy,  the  customer  had  no  right  to  prove 
for  the  amount  of  the  bonds  under  the  fiat. 
Eyre,  Ex  parte,  3  Mont,  D.&  D.  12  ;  1  Ph.  227 ; 
12  L.  J.,  Ch.  266  ;  7  Jur.  162. 

Secnritiei  deposited  with  Bankers — ^Toxtimii 
Aet  of  one  Partner.] — ^A  customer  deposited  a 
box  containing  various  securities  with  his  bankers 
for  safe  custody,  and  afterwards  granted  a  loan 
of  a  portion  of  such  securities  to  one  of  the  part- 
ners in  the  banking-house  for  his  own  private 
purposes,  upon  his  depositing  in  the  box  railway 
shares  to  secure  the  replacing  of  the  securities 
thus  lent.  This  partner  afterwards,  for  his  own 
purposes,  and  without  the  knowledge  of  the  cus- 
tomer, subtracted  the  railway  shares,  and  sub- 
stituted others  of  less  value  : — Held,  that  as  the 
proceeds  of  the  railway  slrnres  were  not  applied 
to  the  use  of  the  partnership,  the  banking  firm 
was  not  answerable  for  this  tortious  act  of  their 
partner  for  his  own  benefit,  and,  consequently, 
that  the  customer  had  no  right  of  proof  against 
the  joint  estate  for  the  amount  of  the  difference 
between  the  value  of  the  shares  subtracted  and 
those  that  were  substituted.    lb. 

Held,  also,  that  the  partners  were  not  charge- 
able with  any  loss  occasioned  by  this  subtraction 
of  the  shares,  on  the  ground  of  n^igencc  ; 
and  that  even  if  they  were,  it  would  be  a  daim 
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for  unliquidated  damages^  and,  therefore,  not 
provable  against  the  joint  estate.    lb. 

Payment  in  Full— Seonritiat  giyen  to  Banker 
for  CoUeetion.] — A  customer,  having  at  the  time 
a  balance  in  his  favour  at  his  bankers,  in- 
dorsed generally  a  bill  of  exchange  for  50/., 
which  he  deposited  with  them,  together  with  a 
cheque  for  7/.,  being  at  the  time  credited  by  57/. 
in  his  account  with  the  bank.  He  also  sent  to 
them  a  bank  post  bill  for  48/.  9«.  10^.  inclosed 
in  a  letter,  directing  them  to  place  it  to  his  ac- 
count. Before  the  bill  of  exchange  became  due, 
a  fiat  issued  against  the  bankers : — Held,  that 
the  customer  was  entitled  to  be  paid  in  full  the 
amount  of  the  bill  of  exchange  which  had  been 
received  bj  the  assignees  under  the  fiat,  on  the 
bill  becoming  due  ;  and  that  he  was  also  en- 
titled  to  the  bank  post  bill,  or  to  the  amount 
thereof,  if  received.  Atliins,  Ex  parte.  3  Mont., 
D.  &  D.  103  ;  12  L.  J.,  Bk.  28  j  7  Jur.  95. 


Dealingt  between  Banki.]  —  Customers 


draw  cheques  on  their  bankers,  with  whom  their 
accounts  are  already  overdrawn,  and  pay  away 
the  cheques,  which  come  to  the  hands  of  other 
bankers.    The  second  bankers  remit  to  the  first 
the  cheques  in  a  printed  circular,  desiring  the 
amount  of  them  to  be  paid  to  the  London  cor- 
respondents of  the  second  bankers.      Notwith- 
standing this  circular,  the  custom  between  the 
bankers  is  to  pay  one  another's  cheques,  so  far 
as    circumstances    permit,    by    remittances    of 
Dotes    of    the    bankers    sending    the    cheques 
directly  to   those   bankers ;   the  understanding 
beingf  however,  that  the  cheques  should  be  paid 
on  the  day  on  which  they  are  received,  or  the 
day  following,  either  by  such  remittances,  or  by 
remittances  according  to  the  directions  of  the 
circular.      The  first  bankers   give  the    second 
credit  in  their  books  for  the  amount  of  the 
cheques,  but  become  bankrupt  tffree  days  after 
receiving  them,  and  without  having  made  any 
payment  or  remittance  in  respect  of  them,  know- 
ing at  the  time  of  receiving  the  cheques  that 
bankruptcy  was  inevitable,  llie  assignees  obtain 
payment  from  the  castomers  of  the  full  amount 
of  the  cheques  : — Held,  that  the  second  bankers 
were  entitled  to  payment  in  full  of  the  same 
amount  out  of  the  bankrupt's  estate.     Cole^  Ex 
parte,  3  Mont.,  D.  k  D.  189. 

Bankerf  or  Tmstees.] — ^A  trustee  permitted 
the  trust  fund,  as  the  moneys  were  from  time  to 
time  realized,  to  be  paid  into  the  hands  of 
certain  bankers,  who  had  knowledge  of  the 
trusts.  One  of  the  partners,  without  the  assent 
of  the  trustee,  dealt  with  a  portion  of  the  fund, 
by  investing  it  on  mortgage  : — Held,  that  the 
bankers  were  not  jointly  and  separately  liable  in 
the  character  of  trustees,  but  that  they  only  in- 
cnrred  a  liability  as  between  banker  and  cus- 
tomer, and  that,  on  the  bankruptcy  .of  the 
bankers,  the  trustee  could  only  prove,  against 
their  joint  estate,  for  such  balance  as  was  in 
their  hands  at  the  time  of  the  bankruptcy. 
burton,  Ex  parte,  3  Mont.,  D.  k,  D.  364. 

Banlcen  Memben  of  a  Bankrupt  Firm — 
Bi^ht  to  ProTe.J— Two  of  the  members  of  an 
iron  company  carried  on  a  distinct  trade  as 
bankers,  but  were  not  the  ordinary  bankers  of 
the  company.  They  made  advances,  at  Interest, 
to  the  company  for  relieving  it  when  it  was  in  a 
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state  of  deficiency  and  pressure,  and  without 
taking  or  asking  for  any  security,  and  under  such 
circumstances  as  to  lead  to  the  inference  that 
the  advances  would  not  have  been  made  had  not 
the  bankers  been  partners  in  the  company.  Ou 
the  company  becoming  bankrupt,  and  there 
being  no  evidence,  except  such  as  was  famished 
by  the  transaction  itself,  that  the  character  of  a 
banking  transaction  belonged  to  it  : — Held,  that 
the  advances,  though  made  in  fact  by  bankers, 
were  not  made  by  them  in  their  character  of 
bankers,  and  were  not  consequently  dealings  be- 
tween trade  and  trade,  giving  a  right  of  proof 
against  the  estate  of  the  company,  the  use  of  tha 
facilities  affoixied  by  a  trade  not  being  neces- 
sarily a  use  of  them  in  the  trade  itself.  Wil- 
liajn4t,  Ex  parte,  3  Mont.,  D.  &  D.  433. 

d.  Creditors  having  Notice  of  Aot  of 
Bankruptcy. 

A  person  having  notice  of  facts  from  which  a 
court  or  jury  would  infer  that  an  act  of  bank- 
ruptcy had  been  committed,  must  be  considenxl 
as  having  notice  that  an  act  of  bankruptcy  has 
been  committed,  notwithstanding  his  oath  that 
he  did  not  in  fact  draw  the  infei-ence.  Snowball, 
Ex  parte,  Dimglas,  In  re,  7  L.  11.,  Ch.  534  ;  41 
L.  J.,  Bk.  49  ;  26  L.  T.  894  ;  20  W.  R.  78G. 

A  creditor  who  receives  notice  of  his  debtor's 
intention  to  commit  an  act  of  bankruptcy  is  not 
bound  to  inquire  whether  the  act  has  been  com- 
mitted, but  is  entitled  to  avail  himself  of  his 
remedies  just  as  if  he  had  received  no  such  notice. 
Wright,  In  re,  Arnold,  Ex  parte,  3  Ch.  D.  70  ; 
45  L.  J.,  Bk.  130  ;  35  L.  T.  21  ;  24  W.  R.  977 
— C.  A. 

A  firm  executed  a  bill  of  sale  to  A.  of  ma- 
chinery, and  covenanted  to  insure  and  keep  it 
insured  from  loss  by  fire  in  some  office  to  be 
approved  of  by  A.  during  the  continuance  of  the 
security,  and  in  default  with  liberty  to  him  to 
insure,  and  charge  the  premiums  on  his  security. 
The  insurance  was  effected  in  the  names  of  the 
firm,  and  the  machinery  was  afterwards  destroj'cd 
by  fire.  On  the  day  of  the  fire  the  firm  a&signed 
all  their  property  to  trustees  for  the  benefit  of 
their  creditors.  The  assignment,  which  was  in- 
tended to  operate  under  the  Bankruptcy  Act,  1 801 , 
was  executed  by  the  several  partners  and  the 
trustees,  but  was  destroyed  before  its  execution 
by  any  creditor.  A.  gave  notice  of  his  claim  to 
the  insurance  office,  having  previously  had  notice 
of  the  deed  of  assignment  and  of  its  destruction. 
The  firm  after wa^s  became  bankrupt : — Held, 
that  the  benefit  of  the  policy  did  not  pass  to  A. 
under  the  covenant  to  insure,  and  that  the  exe- 
cution of  the  assignment  was  an  act  of  bank- 
ruptcy, and  A.,  having  had  notice,  could  not 
claim  against  the  assignees  in  bankruptcy. 
Lees  V.  Whiteley,  2  L.  R.,  Eq.  143  ;  35  L.  J., 
Ch.  412  ;  14  L.  T.  472  ;  14  W.  R.,  634. 

B.  filed  a  petition  for  liquidation  on  the  19th 
of  October,  1874.  A  composition  was  resolved 
upon,  and  G.  guaranteed  the  payment  of  the  third 
instalment.  Default  was  made  by  B.,  and  G. 
had  to  pay  the  third  instalment.  On  the  14th  of 
October,  1875,  B.  was  adjudicated  bankrupt.  G, 
sent  in  a  proof  in  the  bankruptcy  for  the  amount 
he  had  paid  under  his  guarantee.  The  trustee 
rejected  the  proof  on  the  ground  that  G.  had  had 
notice  of  an  act  of  bankruptcy  available  for  adju- 
dication prior  to  the  time  when  the  debt  had 
been  contracted ;  but  the  registrar  admitted  the 
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proof  : — Held,  that  the  words  in  s.  31,  '^  notice  of 
an  act  of  bankraptcy  available  for  adjudication/' 
mean  notice  of  an  act  of  bankruptcy  available 
for  the  making  of  the  adjudication  under  which 
the  proof  was  tendered.  As  the  act  of  bank- 
ruptcy had  been  in  this  case  committed  more 
than  six  months  prior  to  the  adjudication,  it  was 
not  so  available,  and  the  proof  must  be  admitted. 
Bedell;  In  re,  Orosbie,  Ex  parte,  7  Ch.  D.  123  ; 
47  L.  J.,  Bk.  19 ;  37  L.  T.  683  ;  26  W.  R.  119— 
C.A. 

In  8.  31  of  of  the  Bankruptcy  Act,  1869,  which 
provides  that  "  no  person  having  notice  of  any 
act  of  bankruptcy  available  for  adjudication 
against  the  bankrupt  shall  prove  for  any  debt  or 
liability  contracted  by  him  subsequently  to  the 
date  of  his  so  having  notice,"  the  words  "  avail- 
able for  adjudication  "  mean  available  for  adju- 
dication at  the  date  of  the  order  of  adjudication. 
Ih. 

The  words  "notice  of  an  act  of  bankruptcy 
available  for  adjudication,"  in  ss.  31,  94,  and  95 
of  the  Bankruptcy  Act,  1869,  bear  the  same 
meaning,  viz.,  notice  of  an  act  of  bankruptcy 
available  for  the  making  of  the  adjudication 
under  which  the  proof  is  tendered.  Bedell^  In 
re,  Gilhey,  Ex  parte,  8  Ch.  D.  248 ;  47  L.  J., 
Bk.  49  ;  26  W.  R.  768— C.  A. 

6.  Inftuits. 

By  InfSuit  Partner.] — An  infant  paid,  by  means 
of  borrowed  money,  a  premium  on  entering  into 
a  partnership,  and  before  he  became  of  age  dis- 
affirmed the  contract : — Held,  that  he  could  not 
have  recovered  back  the  premium  had  his  part- 
ners remained  solvent,  and  therefore  he  could 
not  prove  for  it  under  their  bankruptcy.  Taylor, 
Ex  parte,  8  De  G.,  Mac,  &  G.  254  ;  26  L.  J.,  Bk. 
35;  2  Jur.,  N.  S.  220. 

Against  Infant — Fraudulent  Bepresentation 
ef  Full  Age.] — Where  an  infant  had  obtained 
a  loan  on  a  representation,  which  he  knew  to  be 
false,  that  he  was  of  age  : — Held,  that  a  proof  for 
the  loan  was  properly  admitted  in  bankruptcy. 
Unity  Joint  Stock  MuUial  Banking  Assoaiation, 
Ex  parte.  King,  In  re,  3  De  G.  &  J.  63  j  27  L. 
J.,  Bk.  33  ;  4  Jur.,  N.  S.  1257. 

Where  an  ordinary  proof  had  been  at  first  ad- 
mitted in  such  case,  without  the  circumstances  of 
the  bankrupt's  infancy  and  of  the  fraudulent  re- 
presentations having  been  adverted  to  : — Held, 
that  the  question  ought  not  to  be  brought  before 
the  court  in  the  first  instance  on  appeal  from  an 
order  expunging  the  proof,    lb. 

Mode  of  Proof.^ — The  guardian  of  an  infant 
may  prove  on  his  behalf.  Maltby,  Ex  parte, 
1  Rose,  387. 

f.  Leffatees. 

A  pecuniary  legatee  is  entitled  to  be  paid  in 
full  out  of  a  dividend  payable  on  a  proof  made 
in  respect  of  a  devastavit  committed  by  a  bank- 
rupt, who  is  executor  and  residuary  legatee. 
Turner,  Ex  parte,  2  Mont.,  D.  &  D.  613  ;  6  Jur. 
840. 

Executors  paid  the  legacies  bequeathed  to  in- 
fants to  their  father,  who  invested  them  on 
colonial  securities,  and  made  large  profits  and 
became  bankrupt : — Held,  that  the  legatees  were 
entitled  to  have  proof  made  u^wn  the  whole 


amount  of  the  profits.  Montefiore,  Ex  parte,  De 
Gex,  171, 

A  feme  covert,  petitioning  by  her  next  friend, 
permitted  to  prove  the  value  of  a  legacy  of  stock 
bequeathed  to  her  separate  use,  but  transferred 
into  the  name  of  her  husband,  who  sold  it  oat, 
and  became  bankrupt,  and  a  trustee  appointed  to 
receive  tbe  dividends,  WelU,  Ex  parte,  2  Mont., 
D.  &  D.  604. 

Where  an  executor  under  the  will  of  a  creditor 
of  a  bankrupt  firm,  declines  to  make  proof  against 
the  estate,  on  the  ground  that  he  is  ignorant  of 
the  circumstances  under  which  the  debt  accrued, 
the  court  will  allow  proof  by  the  residuary  lega- 
tees under  the  will,  subject  to  a  direction  for 
payment  of  the  dividend  to  the  executor.  Cald- 
well,  Ex  parte,  13  W.  R.  952. 


ir.  By  and  against  Partners, 
i.  JoirU  Estate  and  Separate  Estate, 

Joint.] — C.  entered  into  an  agreement  with  R., 
that  R.  should  buy  and  sell  goods  on  behalf  of 
C,  and  that  the  business  should  be  carried  on  as 
R.  and  Co.,  R.  being  paid  by  a  salary  and  a  per- 
centage on  profits.  The  business  was  managed 
by  R,  but  C.  had  bought  goods  for  it.  Each 
became  bankrupt : — Held,  that  the  book  debts 
and  stock-in-trade  of  R.  and  Co.  were  joint  estate 
of  the  two.    Rowland,  In  re,  1  L.  R.,  Ch.  421. 

Separate.] — C.  and  M.,who  carried  on  business 
as  ship  chandlers,  each  applied  in  his  own  name 
for  certain  shares  in  a  shipowner's  company. 
Each  paid  the  application  and  allotment  money 
on  the  shares  allotted  to  him,  and  the  shares  were 
registered  in  the  names  of  the  partners  severally. 
Each  partner  drew  upon  the  partnership  funds 
for  the  payment  of  calls  upon  ^e  shares,  and  the 
amounts  so  drawn  were  debited  in  the  books  of 
the  firm  to  the*individual  partners,  and  opposite 
to  these  entries  in  the  books  of  the  firm  each 
partner  signed  his  initials  in  red  ink.  The  divi- 
dends on  the  shares  were,  however,  carried  to  the 
profit-and-loss  account  of  the  firm.  The  holding 
of  ships  or  shares  in  shipowning  companies 
formed  no  part  of  the  business  of  the  firm,  but  it 
appeared  that  the  partners  had  purchased  the 
shares  under  the  impression  that  the  possession 
of  them  would  be  the  means  of  introducing  cus- 
tom and  business  to  the  partnership.  C.  became 
bankrupt  and  M.  claimed  the  shares  standing  in 
C.*s  name,  as  joint  estate  of  the  firm: — Held, 
that  the  entries  in  the  books  of  the  firm  amounted 
to  a  statement  in  writing  signed  by  the  partners 
that  the  shares  were  to  be  separate  and  not  joint 
estate,  and  that  the  mode  of  dealing  with  ihe 
dividends  was  not  contradictory  to  that  state- 
ment, iAasmuch  as  the  effect  of  it  was  the  same 
as  if  the  partners  (who  each  held  an  equal 
number  of  the  shares)  had  been  separately 
credited  with  the  dividends.  Bollandf  JEx  parte^ 
Clint,  In  re,  29  L.  T.  525— L.  J. 

Joint  Property  eeaeing  to  he  luoh — Chaii^tt  of 
Members  of  Partnership.] — A.,  B.  &  C.  agreed  to 
dissolve  partnership,  and  that  A.  should  receive 
560Z.  in  discharge  of  his  share  in  the  concern,  of 
which  the  sum  of  502.  was  agreed  to  be  f>aid  at 
the  date  of  the  agreement,  and  the  remaining 
5002.  by  five  bills  payable  at  future  dales. 
Separate  fiats  were  subsequently  issued  against 
A.)  B.  &  C,  and  the  stock  and  effects,  which 
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originally  belonged  to  the  firm  of  the  three, 
were  taken  possession  of  and  sold  by  the  assignee 
under  the  separate  fiat  against  B. : — Held,  that 
the  agreement  of  dissolution  of  the  partnership 
was  executed,  and  not  executory  ;  and  that  the 
joint  creditors  of  A.,  B.  &  C.  had  no  lien  on  such 
stock  and  effects  for  the  payment  of  the  debts 
owing  to  them  at  the  time  of  A/s  retiring  from 
the  partnership.  Clarksonf  Ex  parte,  i  Deac.  k 
Chit.  56. 

On  a  dissolution  of  partnership,  the  partner- 
ship stock  and  effects  were  assigned  to  the 
continuing  partner  on  condition  of  his  indemnify- 
ing the  retiring  partner  against  the  debts  of  the 
firm.  Three  years  afterwards  the  continuing 
partner  became  bankrupt : — Held,  that  a  creditor 
on  a  joint  guarantee  given  by  the  firm  was  en- 
titled to  prove  against  the  separate  estate  of  the 
bankrupt,  the  evidence  adduced  by  the  assignees 
of  the  existence  of  joint  assets  of  the  firm  not 
being  considered  sufficiently  clear.  Burdekin^ 
ExpaHe,  2  Mont.,  D.  &  D.  704  ;  6  Jur.  977. 

A  consignment  was  made  by  one  firm  to  another 
through  a  third,  who  made  an  advance  to  the 
first  on  an  agreement  for  a  lien  upon  the  return 
proceeds.  The  proceeds  were  accordingly  remitted 
to  them,  but  before  their  arrival  the  consignors 
had  dissolved  partnership,  and  separate  fiats  had 
issued  against  each  of  them.  By  the  dissolution 
deed  it  was  agreed,  that  a  portion  of  the  partner- 
ship credits  should  belong  to  and  a  portion  of  the 
partnership  debts  should  be  paid  by  one  of  the 
partners,  to  whom,  in  pursuance  of  this  agree- 
ment, the  assignee  of  the  other  partner  transferred 
ail  his  interest  in  the  return  proceeds  : — Held, 
that  this  interest  constituted  a  separate  and  not 
a  joint  estate.  Birley,  Ex  parte ^  2  Mont,  D.  & 
D.  354. 

Three  partners.  A.,  B.  &  C,  dissolved  their 
partnership,  when  C.  executed  a  regular  assign- 
ment of  the  partnership  effects  to  A.  &  B.,  and 
notice  of  the  dissolution  appeared  in  the  Gazette. 
A.  &  B.  continued  the  business  in  the  same  firm 
until  their  bankruptcy,  which  was  more  than  a 
twelvemonth  after  the  dissolution  and  assign- 
ment : — Held,  that  a  joint  creditor  of  A.  B.  &  C. 
could  not  prove  against  the  estate  of  A.  &  B. 
Carney,  Ex  parte,  2  Mont..  D.  &  D.  541 ;  13  L.  J., 
Bk.  17  ;  6  Jur.  630. 

A  covenant  by  two  continuing  partners  with  a 
third,  who  had  retired,  to  pay  the  debts  of  the 
partnership,  gives  no  right  of  proof  to  the  credi- 
tors of  that  partnership  in  competition  with  the 
creditors  of  the  two,  nor  entitles  them  to  any 
lien  upon  the  partnership  effects  assigned  to  the 
two  in  consideration  of  such  covenant,    Ih, 

A.  and  B.  agreed  to  dissolve  their  partnership 
from  a  particular  day,  and  published  a  notice  to 
that  effect  in  the  Gazette,  stating  that  tbe  debts 
doe  to  and  by  the  firm  would  be  received  and 
paid  by  A.  Ko  assignment  was  executed  of  the 
partnership  effects,  but  they  were  left  in  the 
possession  of  A.,  who  continued  to  carry  on  the 
business  in  the  partnership  firm.  Four  months 
after  the  dissolution,  a  joint  fiat  issued  against  A. 
and  B.  : — Held,  that  the  partnership  property 
was  not  converted  into  the  separate  property  of 
A.,  but  was  distributable  among  the  joint  credi- 
tors of  A.  and  B.  Cooper^  Ex  parte ^  1  Mont.,  D. 
&  D.  358  ;  5  Jur.  10. 

0pon  the  dissolution  of  partnership  between 
two  persons,  the  former,  who  was  the  retiring 
partner,  assigned  all  his  interest  in  the  partncr- 
flhip  estate  and  effects  to  the  latter,  who,  on  his 


part,  covenanted  with  the  former  to  pay  all  the 
debts  and  liabilities  of  the  partnership  within 
twenty -four  months  from  the  time  of  the  dissolu- 
tion. Separate  fiats  having  afterwards  issued 
against  them  : — ^Held,  that  certain  debts  incurred 
to  them,  when  in  partnership,  and  which  were 
outstanding  at  the  time  the  fiats  were  issued, 
were  the  joint  estate  of  the  partnership,  and  as 
such  distributable  amongst  their  joint  creditors. 
Uawtrey,  Ex  parte,  7  Jur.  71. 

Soon  after  the  commencement  of  a  partner- 
ship between  H.  and  W.  it  was  discovered  that 
H.  had  drawn  a  large  sum  from  the  account  of 
the  partnership  at  the  bankers*  and  applied  the 
money  to  his  own  purposes.  Thereupon  the 
partnership  was  dissolved,  and  H.  assigned  his 
share  of  the  assets  to  W.,  in  order  that  the  money 
misappropriated  might  in  the  first  place  be  re- 
stored, and  the  assets  realized  for  the  benefit  of 
the  two,  according  to  their  respective  interests. 
After  the  dissolution  both  W.  and  H.  became 
bankrupts : — Held,  that  the  assignment  by  H. 
converted  his  former  joint  estate  into  the  separate 
estate  of  W.  Walker,  Ex  parte,  31  L.  J.,  Bk. 
29 ;  6  L.  T.  631  ;  10  W.  R.  655. 

By  a  partnership  deed  it  was  stipulated  that 
A.  and  B.  should  be  partners  in  the  profits  of  the 
business,  the  capital  of  which  belonged  to  A. ; 
and  that  on  the  death  of  A.  the  partnership 
should  be  dissolved,  and  B.'s  share  of  profite 
should  thenceforth  belong  to  A.'s  representatives, 
and  that  his  representatives  should  thenceforth 
carry  on  the  business,  and  that  B.  should  receive 
from  them  his  share  of  the  profits  up  to  A.'s 
death.  A.  died  during  the  partnership,  having 
appointed  B.  his  executor.  B.  carried  on  the 
trade  for  fourteen  months,  and  then  filed  a  peti- 
tion for  liquidation.  Part  of  the  stock-in-trade 
which  existed  at  A.  *8  death  still  remained  in 
specie,  but  the  greater  part  had  been  disposed  of 
by  B.  in  the  coiirse  of  the  business,  and  fresh 
stock-in-trade  bought  by  him  : — Held,  that  the 
partnership  deed  had  not  the  effect  of  convert- 
ing the  stock-in-trade  into  separate  estate  of  A., 
but  that  so  much  of  the  present  assets  as  had 
been  in  existence  at  A.'8  death  was  applicable  as 
joint  estate  to  pay  the  joint  creditors  of  the  firm, 
and  so  much  as  had  been  bought  since  A.'s  death 
was  applicable  as  separate  estate  of  B.  Morley, 
Ex  parte.  White,  In  re,  8  L.  R.,  Ch.  1026  ;  43  L. 
J.,  Bk.  28  ;  29  L.  T.  442  ;  21  W.  R.  940. 

D.  carried  on  business  in  partnership  for  a 
term  with  W.  and  W.  jun.,  under  articles  pro- 
viding that  D.  should  be  a  partner  in  the  profits, 
but  not  in  the  capital,  and  should  not  be  required 
to  bring  in  any  capital.  After  allowing  interest 
at  5/.  per  cent,  on  the  capital,  which  belonged 
solely  to  \V.,  the  net  profits  were  to  be  divided 
half-yearly  in  certain  shares.  At  the  expiration 
of  the  term  D.'s  interest  in  the  concern  was  to 
cease.  If  D.  died  during  the  term  his  represen- 
tatives were  to  receive  nothing  more  than  a 
proportionate  part  of  his  share  of  the  profits 
of  the  current  half-year  for  the  period  up  to  his 
death,  such  proportionate  part  to  be  ascertained, 
not  by  a  fresh  stock-taking,  but  according  to  the 
average  of  the  last  two  preceding  half-yearly 
stock-takings.  D.  died.  Afterwards  W.  died, 
and  the  business  was  carried  on  by  W.  jun.,  who 
was  also  executor  of  W.,  and  who  afterwards 
went  into  liquidation.  There  were  at  this  time 
assets  existing  in  ppecie  which  belonged  to  the 
business  during  the  partnership  between  the 
three  : — Held,  that  D.'s  right  to  be  indemnified 
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out  of  the  assets  against  the  debts  of  the  firm 
had  not  been  taken  away ;  that  the  assets  re- 
maining in  specie  were  therefore  primarily  appli- 
cable to  payment  of  the  joint  debts  of  D.,  W., 
and  W.  jun.,  and  that  those  joint  creditors, 
therefore,  could  not  come  against  the  separate 
estate  of  W.  jun.,  till  his  separate  creditors  had 
been  paid  in  full.  D^ar,  Ljp  parte,,  White,,  In 
re,  1  Ch.  D.  514 ;  45  L.  J.,  Bk.  22 ;  34  L.  T.  631 ; 
24  \V.  R.  525— C.  A. 

Four  brothers  were  in  business  together  as 
cotton  spinners.  By  articles  of  partnership  it 
was  agreed  that  accounts  and  balance-sheets 
should  be  taken  half-yearly,  and  that  in  case  of 
death  of  either  of  the  partners  the  capital  of  the 
deceased  partner  should  not  be  withdrawn  from 
the  business,  but  that  the  amount  should  be 
ascertained  at  the  succeeding  half-yearly  stock 
taking,  and  should  remain  secured  by  promissory 
notes  at  interest  in  the  business,  half  for  three 
and  the  other  half  for  five  years  from  his  death. 
Two  of  the  partners  died  within  a  few  months  of 
each  other,  and  within  a  year  from  the  death  of 
the  one  who  last  died,  the  two  surviving  partners 
filed  a  petition  for  liquidation.  Part  of  the  assets 
consisted  of  machinery  which  had  belonged  to  all 
four  partners.  On  a  question  raised  on  a  special 
case  to  decide  whether  the  machinery  belonged 
to  the  creditors  of  the  four  in  priority  to  the 
other  creditors  : — Held,  that  the  creditors  of  the 
four  had  no  priority,  but  that  the  assets  must  be 
distributed  amongst  all  the  creditors  rateably. 
FumeM,  Ex  part e^  Simpson^  In  re^  43  L.  J.,  Bk. 
43  ;  30  L.  T.  134  ;  22  W.  R.  439.  AflSrmed,  43 
L.  J.,  Bk.  147  ;  30  L.  T.  448.  S.  (7.,  nom. 
Satterthivaite,  Ex  parte,  9  L.  R.,  Ch.  572  ;  22 
W.  R.  697. 

Separate   Property    beoomiBg   Joint.]  —  A. 

carried  on  the  business  of  a  grocer  separately, 
and  also  that  of  an  iron  founder  in  partnership 
with  B. ;  after  thus  trading  for  four  years,  he 
sold  off  the  stock  of  the  grocery  business,  and 
retired  wholly  from  that  trade,  investing  the  pro- 
ceeds in  the  iron  foundry  business,  which,  with 
the  exception  of  a  small  sum  brought  in  by  B., 
constituted  the  whole  capital  of  the  partnership. 
A  joint  fiat  was  issued  against  A.  and  B.,  sixteen 
months  after  A.  had  retired  from  his  separate 
grocery  trade  : — Held,  that  the  creditors  of  A.  in 
the  grocery  trade  could  not  prove  against  the 
joint  estate  of  A.  and  B.  Graham,  Ex  parte,  2 
Mont.,  D.  &  D.  781. 

A  wine  merchant  carrying  on  business  under 
the  firm  of  J.  R.  &  Co.,  announced  by  a  circular 
that  he  had  taken  his  nephew  into  partnership. 
The  business  was  thenceforth  carried  on  under 
the  style  of  J.  R.  sen.  &  Co. ;  but,  as  between  the 
uncle  and  nephew,  the  latter  received  a  salary 
only,  and  did  not  participate  in  the  capital,  pro- 
fits or  losses  of  the  concern.  On  both  becoming 
bankrupt : — Held,  that  a  creditor  who  supplied 
goods  to  the  firm  might  prove  against  the  separate 
estate  of  the  uncle.  Arhimin,  Ex  parte,  1  De 
Gex,  369. 

P.,  having  dissolved  a  fonper  partnership  with 
H.  and  C,  continued  the  business  alone  under 
the  style  of  P.,  Son  and  Co.,  his  own  name  alone 
being  placed  over  the  shop  front.  He  employed 
his  son  to  assist  him  in  the  management  of  the 
business,  and  authorized  him  to  sign  cheques 
and  to  order  goods  in  the  name  of  the  firm,  his 
intention  being  to  take  his  son  into  partnership 
if  the  business  prospered ;  but  no  partnership  J 


was  in  fact  entered  into  between  the  father  and 
the  son.  Ultimately  P.  and  his  son  were  jointly 
adjudicated  bankrupts  as  ostensible  partners. 
Of  fifty-seven  creditors  who  proved  in  the  bank- 
ruptcy two  deposed  that  the  son  had  been  held 
out  to  them  as  a  partner  by  the  father,  and  eight 
others  deposed  that  they  had  always  believed  tbe 
son  to  be  a  partner : — Held,  that  there  had  been 
a  Rufiicient  holding  out  of  the  son  ajs  a  partner 
to  convert  the  assets  of  the  business,  which  were 
originally  the  separate  estate  of  the  father,  into 
joint  estate  of  him  and  his  son,  so  far  as  the 
creditors  were  concerned.  Ilaymnn,  Ex  parte, 
PuUford,  In  re,  8  Ch.  D.  11  ;  47  L.  J.,  Bk.  54; 
38  L.  T.  238  ;  26  W.  R.  597— C.  A. 

Held,  also,  that  the  doctrine  of  reputed  owner- 
ship applied,  and  that  the  assets  were  distri- 
butable among  the  creditors  of  the  firm  as  being 
in  the  apparent  possession  and  reputed  owner- 
ship of  the  firm  with  the  consent  of  the  true 
owner,    /ft. 

ii.  Character  of  Debts. 

Joint  and  Bereral.] — A  creditor  of  one  partner, 
on  bond  for  money  which  came  to  the  use  of  the 
partnership,  may  prove  against  the  joint  or  sepa- 
rate fund.     Clowes,  Ex  parte,  2  Bro.  C.  C.  596. 

The  partner  in  business  of  a  trustee,  having 
actual  notice  of  the  trusts,  concurred  with  the 
trustee  in  unauthorized  dealings  with  the  trost 
fund,  the  object  and  effect  of  such  dealings  being 
to  give  him  a  joint  possession  of  the  fund : — Held, 
that  the  p  nount  of  the  fund  was  thereby  rendered 
not  only  a  joint  debt  of  the  two,  but  also  the 
separate  debt  of  each.  Paulson,  Ex  parte,  9  Jnr. 
262. 

A  creditor  without  notice  of  a  dormant  part- 
ner has  an  option  to  consider  himself  a  joint  or 
separate  creditor.  Hodghinson,  Ex  parte,  19 
Ves.  294. 

The  creditors  of  an  old  firm,  who  had  notice 
that  a  dormant  partner  had  been  admitted,  are 
entitled  to  pipve  their  debts  pari  passu  with  the 
other  creditors  of  the  old  firm.  Chuck,  Ex 
jmrte,  1  Mont.  &  Bligh.  457 ;  8  Bing.  469  ;  1  M. 
&  Scott,  615. 

A.  employed  B.  &  C.  as  his  stock -brokers,  and, 
for  the  more  convenient  transfer,  allowed  stock 
belonging  to  him  to  stand  in  the  name  of  B. 
alone  ;  B.,  without  the  consent  or  knowledge  of 
A.,  sold  his  stock,  and  paid  the  produce  into  the 
partnership  funds  of  B.  &  C.  B.  &  C.  afterwards 
having  become  bankrupts  : — Held,  that  A.  was 
entitled  to  prove  against  the  separate  estate  of 
B.,  or  against  the  joint  estate,  as  he  should  think 
proper.     Turner,  Ex  parte,  1  Mont,  k  Mac.  265. 


Ouarantee  by  Firm  and  individual 


bers.] — A  firm  of  S.  &  Co.  consisted  of  three 
partners,  F.,  R.  and  N.,  and  carried  on  business 
in  London.  Another  firm  of  N.  &  Co.  consisted 
of  five  partners,  F.,  R.,  N.,  H.  and  M.,  and  carried 
on  business  in  India.  In  September,  1872,  N.  ^ 
Co.,  applied  by  letter  to  a  bank  for  a  credit, 
agreeing  to  deliver  to  the  bank  as  security  "the 
|)ersonal  obligation  of  this  firm  and  individQal 
partners,  and  a  guarantee  by  S.  &  Co.'*  The  bank 
granted  the  credit,  and  under  it  N.  &  Co.  received 
large  advances.  In  February,  1874,  a  letter  was 
addressed  to  the  bank,  signed  by  S.  &  Co.  and 
also  by  F.,  R.  and  N.,  saying,  **  We  hereby 
guarantee  yon  payment  of  all  sums  which  are  or 
may  at  any  time  become  due  to  you  by  N.  &  Co., 
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under  the  credit  applied  for  in  September,  1872, 
and  granted  by  you."  This  letter  and  the  signa- 
ture of  S.  &  Co.  to  it,  were  written  by  F.,  and  he 
had  negotiated  the  original  transaction  with  the 
bank.  S.  k  Co.  filed  a  liquidation  petition,  and 
N.  &  Co.  stopped  payment,  a  large  sum  being  due 
to  the  bank  under  the  credit : — Held,  that  the 
letter  of  February,  1874,  pledged  to  the  bank 
the  joint  liability  of  the  firm  of  S.  &  Co.,  and 
also  the  separate  liability  of  each  of  the  three 
partners  who  signed  it,  and  that  the  bank  were 
entitled  to  prove  against  the  separate  estate  of 
F.  for  the  amount  due  to  them  by  N.  &  Co.  under 
the  credit.  Harditif^  Ex  parte^  Smith,  In  re, 
12  Ch.  D.  557  ;  48  L.  J.,  Bk.  115  ;  41  L.  T.  517  ; 
28  W.  R.  158— C.  A. 

Where  a  partnership  debt  has  been  incurred 
by  means  of  a  fraud  on  the  part  of  the  partners, 
the  defrauded  creditor  has  a  right  to  prove  at 
his  election  again.st  either  the  joint  estate  of  the 
firm  or  the  separate  estates  of  the  partners,  even 
though  no  judgment  has  been  recovered  by  him 
against  the  partners.  Adamtton,  Ex  parte,  Collie, 
In  re,  8  Ch.  D.  807  ;  47  L.  J.,  Bk.  103 ;  38  L.  T. 
917  ;  26  W.  R.  890— C.  A. 

Held,  by  Bramwell,  L.  J.,  that  in  such  a  case, 
judgment  not  having  been  recovered  against  tlie 
partners,  there  is  no  right  to  prove  against  the 
separate  estates.     Ih. 

Where  two  partners  in  New  South  Wales, 
where  the  general  law  of  bankruptcy  is  that 
which  obtained  in  England  before  the  Bank- 
ruptcy Act  of  1849,  had  joined  with  third  parties 
as  sureties  for  the  debt  of  another,  not  a  member, 
of  the  firm,  in  a  bond  which  rendered  them  and 
each  of  them  and  any  two,  three,  or  four  of  them 
jointly  and  severally  liable  : — Held,  the  firm 
being  bankrupt,  that  the  bond  creditors  were 
entitled  to  prove  against  the  partnership  estate 
pari  passu  with  the  partnership  creditors.  Hoare 
v.  Oriental  Bank  Corporation,  2  App.  Cas.  589  ; 
37  L.  T.  173  ;  12  W.  R.  757— P.  C. 

Joint] — Commissioners  under  a  lighting  act, 
being  authorized  to  appoint  a  treasurer  by  writ- 
ing under  their  hands  and  seals,  instead  of 
appointing  one  in  the  form  prescribed  by  the  act, 
merely  nominated  F.  as  treasurer,  who  was  a 
partner  in  a  banking-house  ;  F.  did  not  receive 
or  pay  any  moneys  as  treasurer,  but  the  collector 
received  all  the  moneys,  and  paid  the  amount 
into  the  banking-house  by  authority  of  the  com- 
missioners, who  drew  cheques  upon  F.  individu- 
ally as  treasurer,  which  were  not  presented  to 
him  but  to  the  bankers.  The  account  in  the 
pass-book  was  kept  between  the  bankers  and  the 
commissioners,  and  this  account  was  from  time 
to  time  signed  and  allowed  by  them.  The  bankers 
became  bankrupt,  having  a  large  sum  in  their 
hands  belonging  to  the  commissioners : — Held, 
that  the  commissioners  conld  not  prove  for  the 
amount  against  the  separate  estate  of  F.,  but 
could  only  come  in  as  creditors  agaiuBl  the  joint 
estate  of  the  firm.  Dobinson,  Ex  parte,  2  Deac. 
341. 

Where  two  of  a  firm  of  bankers  had  drawn  out 
a  balance  standing  to  the  account  of  customers 
in  the  character  of  executors,  and  had  invested  it 
in  the  names  of  themselves  and  two  trustees, 
upon  an  unauthorized  security : — Held,  on  the 
bankruptcy  of  the  bankers,  not  to  be  a  case  for 
doable  proof  against  the  joint  estate  and  the 
separate  estates  of  the  two  parties.  Bamewell, 
£x  parte,  6  De  G.,  Mac.  &  G.  795. 


The  treasurer  of  a  union  lodged  the  union 
moneys  to  his  account  as  treasurer  at  a  bank  in 
which  he  was  a  partner.  The  partners  assigned 
their  property  to  trustees,  to  be  administer^  as 
in  bankruptcy.  The  guardians  of  the  union 
called  on  his  sureties  to  pay  the  balance  due 
from  him,  and  they  paid  it.  The  sureties  then 
received  a  dividend,  on  a  proof  made  in  the 
treasurer's  name,  against  the  joint  estate.  After 
this  they  claimed  to  prove  against  his  separate 
estate : — Held,  that  the  claim  must  be  rejected, 
without  prejudice  to  any  application  to  expunge 
the  joint  proof,  and  substitute  a  proof  against 
the  separate  estate.  Carne,  Ex  parte,  3  L.  R., 
Ch.  463. 

Where  parties  are  indebted  jointly,  and  enter 
into  a  covenant  by  which  they  promise  on  demand, 
jointly,  and  severally,  to  pay,  no  demand  is  neces- 
sary in  order  to  entitle  the  creditor  to  proceed 
severally  against  the  parties ;  but  where  it  was 
expressly  stipulated  by  three  partners,  that, 
until  a  demand  was  made,  an  existing  debt 
should  remain  a  joint  debt,  and  no  demand  was 
made  previously  to  the  bankruptcy,  the  debt  is 
provable  against  the  joint  estate,  but  not  against 
the  separate  estates  of  the  three.  Ihirlie,  Ex 
parte,  1  Mont.  17. 

A  note  was  issued  by  a  bank  in  this  form  : — 
"  I  promise  to  pay  the  bearer,  on  demand,  5Z.,  for 
A.,  B.,  C,  and  D.  Signed  A."  A.,  B.,  C,  and  D. 
being  partners  in  the  bank: — Held,  that  the 
holder  had  not  a  right  of  separate  action  against 
A.,  and  that  on  the  bankruptcy  of  the  firm  he 
had  not  a  right  of  proof  against  the  separate 
estate  of  A.  Buckley,  Ex  parte.  1  Ph.  562  ;  15 
L.  J.,  Bk.  8 ;  9  Jur.  931 ;  14  M.  &  W.  469 ;  HaXl 
V.  Smith,  1  B.  &  C.  407,  overruled. 

R.  M.,  who  carried  on  business  in  partnership 
with  J.  C,  J.  P.  and  T.  S.,  as  bankers,  signed  one 
of  the  notes  of  the  bank  in  this  form  : — **  I  pro- 
mise to  pay,  &c.,  for  J.  C,  R.  M.,  J.  P.  and  T.  S. 
— R.  M."  On  the  firm  becoming  bankrupt : — 
Held,  that  the  holders  could  not  prove  on  this 
note  against  the  separate  estate  of  R.  M.  Clarke, 
In  re,  I  Ph.  562 ;  9  Jur.  931 ;  De  Gex,  153  ;  3 
Mont.,  D.  &,  D.  736  ;  S.  C,  14  M.  &  W.  469  j  8 
Jur.  919. 

A.  &  B.,  who  were  partners,  and  C,  as  their 
surety,  gave  a  joint  and  several  promissory  note 
to  D.,  by  which  they  jointly  and  severally  pro- 
mised to  pay  to  D.  the  amount  of  a  partnership 
debt  due  from  A.  &  B.  •  The  note  was  signed  by 
A.  and  B.,  not  as  individuals,  but  in  their  partner- 
ship firm,  and  by  C.  the  surety  : — Held,  that  this 
note  could  not  be  treated  as  the  several  note  of 
each  one  of  the  three,  but  as  the  several  note  only 
of  the  surety,  and  the  joint  note  of  A.  &  B. ;  and 
that,  on  the  bankruptcy  of  A.,  who  had  survived 
his  partner,  B.,  the  holder  of  the  note,  could  only 
rank  as  creditor  against  the  joint  estate.  Wilson, 
Ex  parte,  3  Mont.,  D.  &  D.  57. 

Two  of  six  partners,  who  had  given  a  confiden- 
tial clerk  a  general  authority  in  writing  to  sign 
bills  and  notes  on  behalf  of  the  firm,  directed 
the  clerk  to  sign  four  promissory  notes  in  the 
name  of  the  firm,  payable  respectively  to  one  or 
the  other  of  the  two  partners,  who  claimed  to  be 
creditors  of  the  aggregate  firm,  in  respect  of  an 
excess  of  capital  advanced  by  them  for  the  pur- 
poses of  the  partnership.  The  two  partners  after- 
wards indorsed  the  notes  to  a  separate  creditor 
for  a  private  debt  of  one  of  the  two  : — Held,  that 
although,  as  between  these  two  partners  and  the 
other  members  of  the  firm,  the  notes  were  un- 
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joBtifiably  created  and  possessed  by  the  two,  yet, 
in  the  absence  of  all  fniud  or  oonnivance  in  the 
transaction  by  the  party  to  whom  the  notes  were 
indorsed,  the  firm  of  tne  six  was  liable  for  the 
amount ;  and  that,  on  the  bankraptcy  of  the 
firm,  the  holder  of  the  notes  had  a  right  to  prove 
the  amount  of  them  against  the  joint  estate. 
Bushell,  Exparte.Z  Mont.,  D.  k  D.615;  8  Jur.  937. 

One  partner  borrowed  money  for  partnership 
purposes  upon  shares  which  he  engaged  to  assign 
as  security,  but  did  not ;  a  bill  for  the  amount 
borrowed  was  accepted  by  the  firm  : — Held,  that 
a  proof  on  the  bill  by  the  drawers  could  be  made 
against  the  firm  only,  though  the  partner  might 
be  liable  to  an  action  of  damages  for  non-fulfil- 
ment of  bia  engagement.  Raleigh,  Ex  parte,  3 
Deac.  160  ;  3  Mont,  &  Ayr.  670. 

One  of  two  partners  accepted  bills  for  a  pre- 
vious partnership  liability,  after  his  copartner 
had  committed  an  act  of  bankruptcy  : — Held, 
that  these  bills  were,  in  the  hands  of  a  bon&  fide 
holder,  provable  against  the  joint  estate  under  a 
subsequent  commission  issued  against  both  part- 
ners.   Robinwn,  Ex  parte,  3  Deac.  &  Chit.  376. 

Several.] — If  a  creditor  draws  a  bill  upon  a 
firm  for  his  separate  debt  due  from  one  partner, 
which  is  accepted  by  that  partner  in  the  name  of 
the  firm,  the  creditor  cannot  prove  against  the 
joint  estate  without  shewing  the  assent  of  the 
other  partner  to  the  firm  being  liable.  T/Ufrpe, 
Ex  parte,  3  Mont,  &  Ayr.  716. 

K.,  a  partner  in  the  firm  of  R.,  K.,  and  M., 
fraudulently  concocted  bills  of  exchange,  to 
which  he  afiixed  the  name  of  the  firm  as  drawers 
and  indorsees,  followed  by  his  own  individual 
name.  The  bills  were,  at  his  instance,  discounted 
by  his  private  bankers,  and  the  money  applied 
to  his  own  use: — Held,  on  the  bankruptcy  of  the 
firm,  that  the  bank  had  no  right  of  proof  against 
the  joint  estate.  Darlington  and  Stockton 
Banking  Company,  Ex  parte,  34  L.  J.,  Bk,  10  ; 
11  Jur.,  N.  S.  122;  11  L.  T.,  661  ;  13  W.  K. 
353. 

Although  a  partner  may  have  full  authority  to 
deal  with  the  partnership  assets,  and  to  draw, 
accept  and  indorse  bills  of  exchange,  it  is  the 
duty  of  persons  having  dealings  with  him,  when 
they  have  reason  to  believe  that  a  particular  act 
is  being  done  in  the  partnership  name  for  the 
private  benefit  of  the  partner,  to  ascertain  the 
extent  of  his  authority,  otherwise  the  i)crson8  so 
dealing  with  him  must  depend  on  the  right  and 
title  of  the  partner,  or  on  circumstances  siifficient 
to  repel  the  presumption  of  fraud.    lb. 

A.  &  B.  were  in  partnership,  B.  being  a  secret 
partner,  and  A.  on  the  partnership  account  drew 
bills  in  his  own  name  on  B.,  which  were  accepted 
by  him  : — Held,  on  the  bankruptcy  of  A.  &  B., 
that  the  holder  of  these  bills,  who  was  ignorant 
of  this  partnership,  was  not  entitled  to  prove 
them  against  the  joint  estate  of  A.  &  B.,  and  the 
separate  estate  of  B.,  but  that  he  was  entitled  to 
prove  them  against  the  separate  estates  of  A.  & 
B.  : — Held,  too,  that  the  holder,  having  proved 
against  the  joint  estate,  might,  after  a  declara- 
tion of  dividend  on  the  joint  estate,  retire  from 
that  proof,  and  prove  against  the  separate  es- 
tates. Husband,  Ex  parte,  2  Glyn  &  J.  4  ;  6 
Mad.  419. 

A.  &  B.  were  partners.  B.  to  obtain  capital  for 
the  business,  borrowed  money,  and  for  security 
entered  into  a  bond,  in  which  C.  and  D.  became 
biB  sureties  for  the  repayment  of  the  money  and 


interest,  and  also  effected  and  deposited  with  the 
lenders  a  policy  of  insurance  on  his  life.  One  of 
the  conditions  of  the  bond  was,  that  the  money 
should  be  repayable  on  either  B.,  C,  or  D.  be- 
coming bankrupt.  The  two  partners  entered 
into  a  deed  of  covenant  to  indemnify  C.  and  D., 
the  sureties,  from  all  loss  by  reason  of  their 
entering  into  the  bond.  A.  and  B.  became  bank- 
rupt, and  C.  and  D.  were  called  on  for  payment 
of  the  whole  money,  which  C.  paid,  together 
with  interest  and  expenses  : — Held,  that  C.  was 
not  entitled  to  prove  for  the  money  as  a  creditor 
on  the  joint  estate.  Meyer,  Ex\parte,  1 2  Jur.  447. 

A.  &  B.,  as  joint  executors,  carried  on  their 
testator's  trade  in  co-partnership,  for  the  benefit 
of  his  family ;  and  it  was  arranged  between 
them,  that  A.  ^ould  alone  draw  and  accept  bills, 
and  manage  the  cash  transactions.  A.  having 
refused  to  accept  any  more  bills  drawn  by  H.  and 
D.,  B.,  unknown  to  A.,  authorized  her  son  to  ac- 
cept them ;  and  A.  and  B.  afterwards  became 
bankrupt : — Held,  that  the  holders  of  these  bills 
could  not  prove  them  against  the  joint  estate. 
Jfoldfworth,  Ex  parte,  1  Mont.,  D.  &  D.  475. 

A.  survived  B.,  his  partner,  and  continued  the 
business  in  the  same  firm  of  A.  k  B.  At  the  time 
of  B.'s  death,  a  large  balance  was  owing  by  them 
to  their  bankers,  to  whom  A.,  some  time  after 
B.'s  death,  indorsed  several  bills  in  the  partner- 
ship firm  of  A.  &  B. ; — Held,  that  it  could  not  be 
inferred  from  this  circumstance  alone  that  the 
bills  were  so  indorsed  upon  a  partnership  trans- 
action of  A.  k  B.,  and  that  the  bankers  might 
prove  the  amount  of  the  bills  against  the  sepa- 
rate estate  of  A.  WiUon,  Ex  parte,  3  Mont,  D. 
k  D.  57. 


Leaf  e  of  Partnership  Premiaet  to  Part- 


ner! ae  Joint  Tenants — Joint  and  Several  Cove- 
nant to  pay  Bent — ^Disolaimer  of  Lease  by  Tms- 

tee.] — When  the  trustee  in  bankruptcy  of  part- 
ners disclaims  a  lease  of  premises  used  by  the 
partners,  for  partnership  purposes,  but  which  was 
granted  to  the  partners  as  joint  tenants,  they 
entering  into  a  joint  and  several  covenant  to 
pay  the  rent,  s.  23  of  the  Bankruptcy  Act^ 
1869,  gives  the  lessor  a  right  to  prove  against  the 
separate  estate  of  each  partner  for  the  injuiy 
caused  to  him  by  the  disclaimer.  Corhett,  Ex 
parte,  Shand,  In  re,  14  Ch.  D.  122  ;  49  L.  J.,  Bk. 
74  ;  42  L.  T.  164  ;  28  W.  R.  569— C.  A. 

Whether  a  right  is  given  to  prove  also  against 
the  joint  estate  of  the  partners,  qusere.    Jb. 


iii.  Change  of  Character  of  Debts. 

Joint  and  Several  into  Joint — Jndgmeat] — ^Bw 
and  C,  being  indebted  to  A.,  gave  a  joint  and 
several  bond ;  A.  took  as  part  of  the  same  secu- 
rity a  joint  warrant  of  attorney,  and  entered  np 
a  joint  judgment ;  B.  and  C.  became  bankrupts  : 
— Held,  that  the  bond  was  merged  in  the  judg- 
ment, and  that  A.  could  only  prove  against  the 
joint  estate  of  B,  and  C.  Christie,  Ex  parte^  2 
Deac.  &  Chit.  155  ;  1  Mont,  k  Bligh,  352  ;  &  P., 
Gallie,  In  re,  9  Ir.  Ch.  Rep.  188. 


Taking  joint  Seonrity.]— Adebt  on  a  joint 


and  several  bond  is  not  changed  into  a  joint  debt 
by  the  creditor  taking  a  joint  security.  Hay,  Ex 
parte,  15  Ves.  4. 

Joint  and  Several  into  Several— Conpositim 
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Beed.]— A.  and  B.,  who  carried  on  basincss  in 
copartQerehip,  assigned  their  partnership  proportj 
upon  trost  for  the  benefit  of  their  creditors,  and 
it  was  by  such  assignment  provided  that  it 
should  not  prejudice  or  afiFect  the  rights  of  the 
creditors  against  the  separate  estates  of  A.  and 
B.  Prior  to  the  date  of  the  assignment  A.  and  B. 
had  gi^en  their  joint  and  several  promissory  note 
to  C.  ior  1,500/.,  and  C.  signed  the  deed  of  assign- 
ment in  respect  of  a  sum  of  2,755/.,  which  in- 
cluded the  1,500/.  A.  was  afterwards  adjudged 
bankrupt : — Held,  that  0.  was  entitled  to  prove 
against  the  separate  estate  of  A.  for  the  amount 
dae  on  the  promissory  note.  Thornton^  Ew parte, 
3  De  G.  &  J.  464  ;  28  L.  J.,  Bk.  4  ;  5  Jur.,  N.  S. 
212 ;  32  L.  T.,  O.  S.  1537  ;  7  W.  R.  70— L.  J. 

Joint  into  Separate.] — Judgment  of  outlawry 
against  two  of  three  joint  debtors  does  not  make 
the  debt  a  separate  one,  as  against  the  thiitl 
debtor,  and  it  cannot  be  proved  under  his  sepa- 
rate commission.    Bunlopf  Ex  parte.  Buck,  253. 

Judgment.] — Two  partners  acting  by  one 

of  them  bought  goods,  and  afterwards  the  vendor, 
with  notice  of  the  partnership,  brought  an  action, 
and  recovered  judgment  against  the  one  partnei* 
alone,  and  issued  execution,  which  was  however 
defeated  by  an  adjudication  against  him,  followed 
by  an  adjudication  against  his  partner  : — Held, 
that  the  original  debt  was  merged  in  the  judg- 
ment, and  that  there  could  be  no  proof  upon  it 
against  the  joint  estate.  Ilufghis,  Ex  parte,  8 
Be  G.  &  J.  33  ;  27  L.  J.,  Bk.  27  ;  4  Jur.,  N.  S. 
595. 

Dissolution  of  Partnership.] — ^A.  and  B. 

dissolved  their  partnership,  when  B.  assigned  all 
the  joint  property  to  A.,  among  which  were  debts 
due  to  the  nrm  to  the  amount  of  60/.,  but  no 
Dotice  of  assignment  was  given  to  the  debtors.  A. 
and  B.  severally  became  bankrupt : — Held,  that 
a  joint  creditor,  who  had  proved  under  the  separate 
fiat  against  A.,  was  entitled  to  receive  dividends 
on  his  proof.  Taylor^  Ex  parte,  2  Mont.,  D.  & 
D.  753. 

By  deed,  the  stock  and  effects  of  a  partnership 
were  assigned  to  the  continuing  partner,  who  cove- 
nanted to  pay  the  joint  debts.  The  partners  V>e- 
came  bankrupts  : — Held,  that  the  joint  creditors 
not  liaving,  previous  to  the  bankruptcy,  accepted 
the  continuing  partner  as  their  sole  debtor,  had 
not  an  election  to  prove  against  the  separate 
estate  of  the  continuing  partner.  Freeman,  Ex 
parte,  Back,  471. 

TaldnfiT  separate  Seenrity.]— A.  and  B.. 

being  jointly  indebted  to  C,  B.  became  bank- 
rapt  ;  bat  the  joint  effects,  not  being  more  than 
equal  to  the  payment  of  the  partnership  debts, 
were  left  in  the  possession  of  A.,  who  afterwards 
made  an  arrangement  with  C.  for  the  payment 
of  his  debt  by  instalments,  and,  as  a  further  se- 
curity, handed  over  the  deeds  of  some  leasehold 
property  to  which  he  was  separately  entitled,  for 
the  purpose  of  preparing  an  assignment.  A.  paid 
only  some  of  the  instalments,  and  a  separate  fiat 
afterwards  issued  against  him  : — Held,  that  this 
was  no  evidence  of  the  conversion  of  the  joint 
debt  of  A.  and  B.  into  the  separate  debt  of  A., 
and  that  C.  coold  therefore  only  prove  against  the 
joint  estate.  Smith,  Ex  parte j  1  Mont.,  D.  &  D. 
165. 


Separate  Into  Joint.] — A  parol  agreement  is 
sufficient  to  convert  a  separate  into  a  joint  debt, 
such  an  agreement  not  being  a  promise  to  answer 
the  debt  of  another  within  the  Statute  of  Frauds, 
but  the  creation  of  a  new  debt  in  consideration 
of  the  former  being  extinguished.  Lane,  Ex 
pane,  De  Gex,  300  ;  16  L.  J.,  Bk.  4  ;  10  Jur.  382. 

^[Pofitive  Agreement — Money  appUed  to 

Partnership  Pnrposee.] — In  order  to  entitle  a 
creditor  to  prove  on  the  joint  estate  of  a  partfaer- 
ship  firm,  for  a  debt  which  was  originally  the 
separate  debt  of  one  of  the  partners,  there  must 
be  either  a  positive  agreement  to  adopt  the  debt 
as  that  of  the  firm,  or  facts  from  which  the  court 
will  be  justified  in  deducing  an  agreement  or  con- 
sent to  the  adoption.  It  is  not  sufficient  that  the 
money  lent  to  one  partner  has  been  ultimately 
applied  to  the  purposes  of  the  firm.  Ferrar,  In 
re,  2  Ir.  Ch.  Rep.  11. 

On  Coniolidation  of  Eitatee.] — ^A.  was  co- 
partner with  B.,  0.  and  D.  as  bankers,  and  was 
partner  in  another  banking  firm,  with  B.  and  C 
A.  died,  and  £.  was  admitted  a  partner  in  the 
first  bank  alone.  The  two  firms  became  bankrupt, 
and  under  an  order  of  the  court  the  estates  of  tno 
two  firms  were  consolidated.  A  creditor  of  the 
first  bank  in  A.'s  lifetime  received  a  dividend  out 
of  the  consolidated  estate : — Held,  that  A. 's  estate 
was  not  thereby  released.  Harris  v.  Farwell,  13 
Beav.  403  ;  15  L.  J.,  Ch.  185. 

Taking  joint  Seonrity.] — A  joint  note  of 

A.  and  B.  is  given  for  goods  sold  to  A.  only,  and 
a  receipt  given  as  for  money  paid.  A  joint  com- 
mission issued  against  A.  and  B.  The  seller  may 
still  prove  his  debt  for  goods  sold  against  the 
separate  estate  of  A.  SeSdon,  Ex  parte,  2  Cox, 
49. 


Trader  taking  a  Partner.] — ^A  New  York 


house  accepted  bills  for  the  accommodation  of  a 
Virginia  house  on  an  agreement  for  reimburse- 
ment entered  into  by  a  London  merchant,  the 
correspondent  of  the  Virginia  house.  Afterwards 
the  London  merchant  entered  into  partnership, 
and  by  letter  desired  the  New  York  house  to  con- 
sider all  credits,  advices  and  instructions  then  in 
force  from  him  as  extending  to  the  new  firm,  and 
to  transfer  any  balances  due  to  or  from  him 
to  the  new  firm.  The  New  York  house  replied 
that  they  would  make  up  and  trai^sf er  to  the  new 
firm  the  open  accounts  in  joint  exchange  transac- 
tions, but  that  they  hoped  to  have  the  account 
current  made  up  before  they  carried  the  old  ac- 
count to  the  new  firm.  They  afterwards  paid 
the  accommodation  bills  and  drew  on  the  new  fii-m 
for  the  amount.  The  new  firm  became  bankrupt : 
— Held,  that,  under  the  circumstances,  the  separate 
liability  was  discharged,  and  that  the  New  York 
house  were  only  joint  creditors.  Jackson,  Ex 
parte,  2  Mont.,  D.  &  D.  146. 

A  sole  trader,  indebted  by  bond,  took  in  a 
nominal  partner,  but  without  fraud,  and  two 
years  after  the  partnership  failed  ;  a  separate 
debt  was  not  permitted  to  be  proved  under  the 
joint  commission,  unless  there  was  something,  as 
payment  of  interest  by  both,  to  make  the  partner- 
ship liable,  for  which  very  little  would  be  suffi- 
cient.   Jackson,  Ex  parte,  1  Ves.  jun.  131. 

A  trader,  being  indebted  to  a  lunatic  in  the 
amount  of  the  purchase-money  of  a  business,  and 
the  machinery  and  stock-in-trade,  after  carrying 
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on  the  business  alone  for  some  time,  entered 
into  partnership  under  an  agreement,  by  which 
the  stock-in-trade  and  property  of  the  sole  busi- 
ness were  to  belong  to  the  firm,  which  was  to 
take  upon  itself  the  liabilities  of  the  sole  business. 
The  firm  rendered  an  annual  account  in  its  own 
name  in  respect  of  the  debt  to  the  committee  of 
the  lunatic,  who  made  no  objection  to  this  form 
of  the  account : — Held,  on  the  firm  becoming 
bankrupt,  that  the  committee  was  not  entitled  to 
prove  against  the  joint  estate.  Parker,  Ex 
parte,  2  Mont.,  D.  &  D.  511  ;  6  Jur.  641. 

T.  &  Co.  had  been  in  the  habit  of  sending 
cotton  yarn  to  N.  as  N.  &  Co.  upon  the  terms, 
not  in  writing,  that  N.  should  subject  the 
material  to  such  process  as  he  chose,  and  sell 
the  improved  product  to  whatever  customers  at 
whatever  credit  he  chose.  A  list  of  prices  ac- 
companied the  goods  so  sent,  and  at  the  entf  of 
one  mouth  N.  rendered  an  account  of  the 
quantity  of  yam  which;  he  had  sold,  and  at  the 
end  of  another  month  he  had  to  pay  T.  &  Co.  for 
the  quantity  so  reported  the  previous  month, 
acconiing  to  the  price  list  above  mentioned. 
This  payment  was  sometimes  made  by  bills 
drawn  by  N.'s  customers,  and  on  such  bills  T.  & 
Co.  charged  discount.  These  relations  still  con- 
tinuing to  subsist  between  N.  and  T.  &  Co.,  N. 
entered  into  partnership  with  J.  as  N.,  J.  &  Co. 
N.  kept  no  separate  banking  account,  but  paid 
all  moneys  received  in  respect  of  cotton  trans- 
actions into  the  firm  banking  account,  and  when 
cheques  were  given  by  N.  in  payment  to  T.  & 
Co.,  they  were  signed  N.,  J.  &  Co.  A  deed  of 
arrangement  having  been  entered  into  by  N.,  J. 
&  Co.  with  their  creditors,  T.  &  Co.  sought  to 
prove  against  the  joint  estate  for  the  balance 
standing  to  the  credit  of  N.  in  the  firm  account 
of  N.,  J.  &  Co.  as  being  derived  from  the  sale  of 
cotton  supplied  by  them  to  N.  as  above,  and 
added  by  him  to  the  partnership  fund,  with  full 
notice  of  the  facts  on  the  part  of  the  rest  of  the 
firm  : — Held,  that  such  proof  was  not  admissible 
agaiitJ^t  the  joint  estate,  the  relation  between 
T.  k,  Co.  and  N.  being  that  of  vendors  and  pur- 
chaser, and  not  that  of  principal  and  agent,  so 
as  to  impress  upon  the  monevs  any  trust  in 
favour  of  T.  &  Co.  Towle  v.  White,  29  L.  T.  78  ; 
21  W.  R.  465— H.  L. 

BeleaM    of  Debts— Ostensible  Partner.]— In 
consideration  that  the  Halifax  Bank  would  open 
a  banking  account  with  A.  and  B.,  and  make 
advances  to  them,  B.  guaranteed  the  payment  of 
the  balance,   which  upon  the  closing  of  such 
account  should  be  due  to  the  bank  from  A.  and 
B.  individually  or  in  partnership  to  the  extent 
of  1,000Z.    No  partnership  at  any  time  existed 
between  A.  &  B.,  but  when  the  guarantee  was 
given,  B.  represented  to  the  bank  that  he  was  a 
partner  with  A.,  but  did  not  wish  his  name  to  be 
disclosed.    A.  traded  under  the  name  of  A.  & 
Co.  for  about  two  years,  and  then  became  bank- 
r^ipt.    The  bank  proved  against  A.'s  estate  for 
the  whole  amount  due  upon  the    balance    of 
account.    Subsequently  B.  paid  the  bank  1,000/. 
under  his  guarantee  and  received  a  receipt  "  in 
discharge  of  all  claims  against  him  in  reference 
to  the  guarantee,  or  in  connexion  with  A.  &  Co." 
The  trustee  of  A.'s  estate  having  rejected  the 
proof  by  the  bank  upon  the  ground  that  the 
release  to  B.  operated  also  to  release  A. : — Held, 
that  B.  must  be  taken  to  have  been  an  actual 
j'artner  with  A.,  but  that  the  receipt  did  not 


operate  to  release  B.,  so  as  to  preclude  the  bank 
from  maintaining  a  proof  against  A.*s  estate. 
Good,  Ex  parte,  Armitage,  In  re,  5  Ch.  D.  46 ;  46 
L.  J.,  Bk.  65  ;  36  L.  T.  338  ;  25  W.  R.  422— C.  A. 


Belease  by  Will  of  Debts.]— A  testator 


bequeathed  to  B.,  his  executors,  administrators 
and  assigns,  all  debts  due  to  him  at  the  time  of 
his  death,  and  directed  his  trustees  to  deliver  up 
to  B.  all  securities  held  by  him  for  such  debts, 
and  also,  when  required  by  B.,  to  execute  a  re- 
lease to  him  from  all  such  debts.  At  the  testator's 
death,  B.  owed  him  a  debt  of  50/.,  and  B.  and 
his  partner  G.  owed  him  2,600/.  secured,  as  to 
2,300/.,  by  their  joint  and  several  promissory  notes, 
and  as  to  300/.  by  their  joint  promissory  note. 
On  B.  and  G.  filing  a  liquidation  petition  :— 
Held,  that  the  release  in  the  will  did  not  operate 
so  as  to  release  the  partnership  debt,  and  that 
the  executors  were  entitled  to  prove  in  the 
liquidation  for  the  2,600/.  against  the  joint 
estate,  and  for  the  2,300/.  against  the  separate 
estate  of  B.  Bennett  <f*  Glare,  In  re.  Kirk,  Ex 
parte,  5  Ch.  D.  800  j  46  L.  J.,  Bk,  101  ;  36  L.  T. 
431 ;  25  W.  R.  598— C.  A. 

Change  of  Members  of  Finn — Novation.]— 

Slight  circumstances  arc  sufficient  to  prove  a  con- 
tract between  creditors  of  a  dissolved  firm  and  the 
continuing  partners,  that  the  debt  due  from  the 
dissolved  firm  shall  become  debts  due  from  the 
new  firm.  Chaninel,  Ex  parte,  3  De  G.,  F,  &.  J.  752. 

Therefore,  when  a  new  firm,  consisting  of  two 
of  the  partners  of  a  dissolved  firm  of  three,  sent 
a  circular  to  the  creditors  of  the  three,  stating 
that  the  debts  of  the  three  would  be  paid  by  the 
two,  and  creditors  of  the  three  sent  to  the  two 
accounts  debiting  them  with  debts  due  from  the 
three  : — Held,  that  the  creditors  were  entitled  to 
prove  not  only  these,  but  the  other  debts  of  the 
three  against  the  two.    lb. 

R.  F.  and  R.,  partners  in  business,  and  dealing 
with  F.,  S.  &  Co.,  took  T.  and  S.,  clerks  in  their 
employment,  into  partnership  with  them.  The 
partnership  was  constituted  by  deed  to  continue 
for  three  years,  and  a  balance-sheet,  shewing 
the  liabilities  and  assets  of  the  existing  firm,  was 
drawn  up,  and  admitted  by  all  the  partners. 
The  new  firm  continued  to  trade,  up  to  the 
period  of  its  insolvency,  upon  the  same  footing 
and  with  the  same  books  as  the  old  firm,  no 
distinction  being  made  in  their  payments  or 
balances,  or  between  the  debts  or  assets  of  the 
new,  or  what  was  the  old  firm.  F.,  S.  &  Co. 
continued  to  deal  with  the  new  as  they  had  done 
with  the  old  firm.  R.,  F.  and  R.  having  become 
insolvent,  F.,  S.  k  Co.,  creditors  to  a  large 
amount,  proved  against  the  estate  of  the  new 
firm.  R.  and  B.,  also  creditors  of  the  new  finn, 
proved  against  their  estate,  and  sought  to  ex- 
punge the  proof  of  F.,  8.  &  Co.,  on  the  ground 
that  their  debt,  having  accrued  previously  to  the 
new  partners  being  taken  in,  was  due  from  the 
old,  and  not  from  the  new,  finn : — Held,  that 
there  was  sufiScient  proof  in  the  dealings  and 
transactions  of  the  several  parties  to  shew  that 
the  new  firm,  on  its  formation,  adopted  the  lia- 
bilities of  the  old  firm,  and  that  F.,  S.  &  Co.  had 
consented  to  accept  the  liability  of  the  new  firm, 
and  to  discharge  the  old  firm,  their  original 
debtoi's.  Bank  of  A'Mtralatia  v.  Flower,  1  L. 
R.,  P.  C.  27  ;  35  L.  J.,  P.  C.  13 ;  12  Jur.,  N.  S. 
345  ;  14  L.  T.  144  ;  14  W.  R.  467. 

Previously  to  1872,  A.  and  B.  were  partners  as 
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bankers.  In  that  year  they  took  in  two  new 
partners.  Very  shortly  after  the  partners  were 
taken  in  A.  died.  Jn  1874  B.  died.  In  1875  the 
bank  went  into  liquidation.  The  bank  was  in 
the  habit  of  issaing  deposit  receipts  to  castomers 
who  left  money  with  tnem.  When  the  account 
on  deposit  was  altered  the  note  was  changed. 
The  depositors  at  the  time  of  the  bankruptcy  all 
proved  against  the  estate  of  the  two  surviving 
partners  for  the  amount  of  their  claims,  but 
those  who  had  deposits  prior  to  the  admission  of 
the  new  partners  desired  to  prove  against  the 
estate  of  A.  Three  test  cases  were  taken  :  one  in 
which  the  deposit  receipt  had  not  been  changed 
Bince  the  new  partners  had  been  admitted. 
Another  where  the  ntite  had  been  changed  and 
the  account  increased.  Another  where  the  note 
had  been  changed  and  the  account  diminished. 
A /I  the  depositors  had  received  interest  from  the 
new  partners  : — Held,  that  in  all  three  cases 
there  had  been  complete  novation,  and  that 
therefore  the  depositors  were  not  entitled  to 
prove  against  A.'8  estate.  Bilbortmgh  v.  Ifolmt*, 
5  Ch.  D.  255  ;  46  L.  J.,  Ch.  446  ;  35  L.  T.  75  ;  26 
^V^.  B.  297. 


iv.  Against  what  Estate, 

CFenerally.] — Separate  estate  is  to  be  distri- 
bated  amongst  separate  creditors,  and  joint 
estate  amongst  joint  creditors.  Where  there  is  a 
surplus  after  payment  of  joint  debts,  separate 
creditors  are  permittc.l  to  prove  against  such 
surplus  for  the  amount  of  their  separate  debts. 
Dai/,  Ex  parte,  d  L.  T.  350. 

A  partnership  debt  may  be  proved  under  a 
separate  commission.*  Hodgson,  Ex  parte,  2 
Bro.  C.  C.  5.     But  see  next  case. 

Joint  Creditor!.] — Joint  creditors  are  not  per- 
mitted to  prove  against  the  separate  estate, 
where  there  is  a  joint  property,  however  trifling 
in  amount.     Peake,  Ex  parte,  2  Rose,  54. 

Where  there  was  a  joint  estate  to  the  amount 
of  13/.  : — Held,  that  the  joint  creditors  could  not 
receive  dividends  from  the  separate  estate  until 
all  the  separate  creditors  were  paid  in  full, 
although  it  did  not  appear  that  after  payment  of 
costs  any  part  of  the  13/.  would  remain  for  dis- 
tribution. Kennedy,  Ex  parte,  2  De  G.,  Mac.  & 
G.228. 

On  a  dissolution  of  partnership,  the  retiring 
partner  sold  the  concern,  with  the  partnership 
property,  to  the  other,  but  some  of  the  partner- 
ship property  remained  in  the  partnership  names, 
and  in  the  order  and  disposition  of  both.  They 
afterwards  became  bankrupts,  and  separate  com- 
missions issued  f^fainst  tbem.  There  being  pro- 
perty outstanding  in  the  partnership  names,  the 
joint  creditors  could  not  prove  under  the  separate 
commission  against  the  retiring  partner.  Harris, 
Ex  parte,  1  Madd.  583. 

w  here  one  of  two  partners  died  and  the  other 
soon  afterwards  became  bankrupt,  the  joint 
estate  being  administered  in  bankruptcy,  and 
the  separate  of  the  solvent  partner  in  chancery  : 
—Held,  that  the  joint  creditors  who  were  part  paid 
in  bankraptcy  were  not  entitled  to  prove  f^^ainst 
the  separate  estate  of  the  solvent  partner  pari 
passu  with  the  creditors  of  the  solvent  partner. 
Lodge  v.  Pritchard,  4  Giff.  295  ;  9  Jur.,  N.  S. 
982  ;  8  L.  T.  722 ;  11  W.  R.  1086.  Affirmed, 
32  L.  J.,  Ch.  775  ;  9  L.  T.  107— L.  J. 


Ho  joint  Estate.] — Joint  creditors  ad- 
mitted to  prove  their  debts  on  the  separate 
estate  of  one  partner,  there  being  no  joint  estate. 
Uayden,  Ex  parte,  1  Bro.  C.  C.  464 ;  8.  P., 
Machdl,  Ex  parte,  2  Ves.  &  B.  216. 

A  joint  creditor  can  prove  against  the  separate 
estate  where  there  is  no  joint  estate  and  no  sol- 
vent partner,  hotwithstanding  the  estate  of  a 
deceased  partner  may  be  solvent.  Bannertnan, 
Ex  parte,  3  Deac.  476  ;  1  Mont  &  Chit.  573. 

Joint  Debtors  not  Partners.] — A.  and  B., 

not  being  partners,  gave  a  joint  note  for  securing 
thedebt  of  B.  B.  afterwards  became  bankrupt. 
The  creditor  may  prove  for  the  joint  debt,  not- 
withstanding the  solvency  of  A.  The  rule  that 
a  joint  debt  cannot  be  proved  against  the  separate 
estate  of  one  debtor,  while  the  co-debtor  remains 
solvent,  only  applies  to  the  case  where  the  co- 
debtors  are  partners.  BuckiHgham,  Ex  parte, 
4  Jur.  612. 

Co-eontraetort.] — The  rule,  that  a  joint 

debt  cannot  be  proved  against  the  estate  of  a 
bankrupt  partner,  as  long  as  there  is  a  solvent 
partner,  applies  to  co-contractors.  Field,  Ex 
parte.  3  Mont.,  D.  &  D.  95  ;  12  L.  J.,  Bk.  27  ;  7 
Jur.  382. 

Suing  ont  a  separate  Fiat.] — The  rule, 

that  a  joint  creditor  suing  out  a  separate  fiat 
should  receive  dividends  on  his  joint  debt  out  of 
the  separate  estate  pari  passu  with  the  separate 
creditors,  applies  to  a  case  where,  besides  the 
joint  debt,  there  is  due  to  the  joint  creditor  from 
the  bankrupt  a  8e]>arate  debt  of  sufficient 
amount  to  support  a  fiat.  Burnett  v.  Blake,  2 
Mont.,  D.  &  D.  357  ;  6  Jur.  331. 


Suing  out  CommiMion  against  Sunriving 

Partner — Co-nominee.] — ^Where  a  joint  creditor 
sues  out  a  commission  against  A.,  as  surviving 
partner  of  B.,  he  can  claim  only  against  the 
joint  estate.  Bamed  and  Mosley,  Ex  parte,  1 
Glyn  &  J.  309. 

Partnership  oomprising  minor  Partner- 

ihip.] — A.,  B.  &  C.  carried  on  trade  in  partner- 
ship, and  A.  &  B.  were  partners  in  a  distinct 
trade,  and  became  bankrupt ;  D.  being  a  creditor 
of  the  three  for  goods  sold  and  delivered,  could 
not  prove  his  debt  against  the  joint  estate  of  the 
two,  but  was  admitted  to  prove  against  the 
separate  estate  of  each.  Clegg,  Ex  parte,  2  Cox, 
372. 

A.,  B.  and  C,  who  were  in  partnership,  were 
joint  owners  of  a  ship  with  D.,  the  managing 
owner,  who  contractea  a  debt  with  E.  for  goods 
supplied  for  the  use  of  the  ship.  A.,  B.  and  C. 
became  bankrupts : — Held,  that  E.  could  not 
prove  aj^ainst  their  joint  estate,  but  only  against 
the  separate  estate  of  each  of  the  banli^upts. 
Bensmi,  Ex  parte,  2  Mont.,  D.  &  D,  750. 

Bight  to  Surplus  of  Separate  Estate.] — 


Joint  creditors  are  entitled  to  the  surplus  estate 
of  individual  partners  after  payment  of  their 
separate  debts.  Grant,  Ex  parte,  10  L.  T.  276  ; 
12  W.  R.  690. 

Joint  creditors  arc  entitled  to  priority  of  pay- 
ment out  of  the  surplus  of  the  separate  estate, 
which  surplus  is  divisible  amongst  that  class  of 
creditors  before  the  bankrupt  is  entitled  to  his 
allowance.    Ih, 
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Upon  a  joint  bankruptcy  or  insolvency,  the 
joint  estate  is  the  fund  primarily  liable,  and  the 
separate  estate  is  only  brought  in  in  case  of  a 
surplus  remaining  after  the  separate  creditors 
have  been  satisfied  out  of  it.  Bank  of  Austra- 
lasia V.  Flower,  1  L.  R.,  P.  C.  27  ;  35  L.  J.,  P. 
C.  13  ;  12  Jur.,  N.  S.  345 ;  14  L.  T.  144  ;  14 
W.  R.  467. 


Before  Interest  paid  to  Separate  Credi- 


tors.]— Joint  creditors  who  have  proved  under  a 
separate  fiat,  are  entitled  to  receive  a  dividend  on 
their  proofs  out  of  the  surplus  of  the  separate 
estate,  before  the  separate  creditors  are  paid  in- 
terest on  their  debts.  Wood,  Ex  parte,  2  Mont., 
D.  &  D.  283;  5  Jur.  1115. 

A  creditor  whose  proof  is  admitted  against  both 
the  separate  estates  of  two  bankrupts  who  have 
been  partners  is  not  entitled  to  receive  any 
dividend  in  respect  of  interest  accrued  on  his 
debt  subsequently  to  the  date  of  the  adjudication, 
until  the  joint  creditors  have  been  paid  the 
principal  of  their  debts  in  full.  Pindlay,  Ex 
parte,  Collie,  In  re,  17  Ch.  D.  334  ;  50  L.  J.,  Ch. 
696  ;  45  L.  T.  61  ;  29  W.  R.  857— C.  A. 


When  Proof  allowed   against  Separate 


Estate  for  Purposes  of  Voting.] — A  testator  in 
debted  on  bond  devised  his  real  estate  to  the 
bankrupt  and  two  other  trustees,  for  payment  of 
his  debts.  The  bond  creditor,  after  the  testator's 
death,  brought  an  action  against  the  bankrupt 
and  the  other  devisees,  and  recovered  a  joint 
judgment  against  them  : — Held,  that  he  could 
not  prove  under  the  separate  commission  against 
the  bankrupt,  even  for  the  purpose  of  voting  in 
the  choice  of  assignees.  Pearsc,  Ex  parte,  2 
Deac.  &  Chit.  451. 

There  is  no  difference  between  a  banking  com- 
pany under  7  Geo.  4,  c.  46,  and  an  ordinary  partner- 
ship, as  regards  the  effect  of  6  Geo.  4,  c.  16,  s.  62  ; 
and  a  creditor  of  the  company  may  provfe  against 
the  separate  estate  of  an  individual  member,  for 
the  purpose  of  the  latter  section.  Marston,  Ex 
parte,  1  Mont.  &  Chit.  576  ;  3  Jur.  1079 ;  4 
Deac.  191. 

A  banking  company,  under  7  Geo.  4,  c.  46, 
though  individual  members  become  bankrupt,  is 
still  a  subsisting  partnership  for  the  purposes  of 
6  Geo.  4,  c.  16,  s.  62.   lb. 

Where  a  debt  of  27,620/.  19«.  \0d.  was  due  from 
the  bankrupts  at  the  bankruptcy  to  their  bankers 
on  a  balance  of  account,  and  such  balance  was 
covered  by  joint  promissory  notes  of  the  bank- 
rupts to  the  extent  of  18,000/.,  and  also  by  mort- 
gage of  some  property  belonging  to  one  of  the 
bankrupts,  with  joint  and  several  covenants  from 
each  of  them  for  the  payment  of  the  whole 
balance  ;  and  part  of  the  debt  to  the  amount  of 
17,000/.  had  been  permitted  to  be  proved  by  the 
bankers  against  the  joint  estate,  on  their  petition, 
for  the  puri)ose  of  their  commanding  the  choice 
of  assignees  : — Held,  that  the  bankers  were  en- 
titled to  a  proof  of  the  18,000/.  against  the  joint 
estate,  and  to  prove  the  residue  against  the  sepa- 
rate estate  of  one  of  the  bankrupts.  Ladhroke, 
Ex  parte,  2  Glyn  &  J.  81. 

Joint  Creditor  holding  Separate  Secnritj.l— A 

creditor  of  two  partners  was  also  a  creditor  of  one 
of  the  partners  separately,  and  the  title-deeds  of 
the  separate  estate  of  that  partner  were  deposited 
with  him  to  secure  both  the  joint  and  the  sepa- 


rate debts.  The  two  partners  filed  a  joint 
liquidation  petition,  and  the  partner,  whose 
separate  estate  was  mortgaged^  also  filed  a  sepa- 
rate liquidation  petition.  The  security  having 
been  realized  : — Held,  that  the  creditor  was  en- 
titled to  apportion  the  produce  of  the  realization 
between  his  joint  and  separate  debts  in  whatever 
way  was  most  for  his  advantage,  and  that,  to 
enable  him  to  exercise  this  option,  he  was  en- 
titled to  apply  to  the  court,  under  the  Bank- 
ruptcy Act,  1869,  s.  104,  to  have  a  dividend  on 
the  joint  estate  declared  before  the  declaration 
of  a  dividend  on  the  separate  estate.  Dwkin,  Ex 
parte,  Foster,  In  re,  20  L.  R.,  Eq.  767  ;  44  L.  J., 
Bk.  113  ;  32  L.  T.  37  ;  24  W.  R.  221. 

A  firm  consisting  of  two  partners  entered  into 
a  joint  and  several  covenant  for  the  payment  of 
the  balance  of  their  current  account  with  a  bank, 
and  one  of  the  partners  deposited  with  the  bank, 
as  a  collateral  security  for  the  account,  a  sum  of 
8,750/.,  arising  from  the  sale  of  part  of  his  sepa- 
rate estate.  That  amount  was  deposited  upon 
condition  that  it  should  riot  be  applied  in  pay- 
ment of  the  current  account  of  the  firm  with  the 
bank  until  after  the  expiration  of  twelve  months' 
notice  of  demand  for  payment,  and  subject 
thereto  it  was  to  remain  the  separate  property  of 
the  depositor.  The  firm  became  bankrupt  upon 
the  18th  of  April,  1882,  and  the  bank  gave  notice 
of  demand  on  the  19th  of  May.  Upon  the  17th 
of  October,  the  bank  tendered  a  proof  for 
17,093/.  19j?.,  the  total  amount  due  from  the  firm 
upon  their  current  account,  without  deducting 
the  sum  of  8,750/.  deposited  with  them  : — Held, 
that  there  was  no  such  mutual  dealing  between 
the  bank  and  the  depositor  as  to  give,  rise  to  any 
right  of  set-off  under  the  39th  section  of  the 
Bankruptcy  Act,  1869,  and  that  consequently 
the  bank  were  entitled  to  prove  against  the  joint 
estate,  and  for  the  full  amount  due  upon  the 
current  account.  Caldioott,  Ex  parte,  Hart,  In 
re,  48  L.  T.  910. 

Shares  in  Bank  belonging  to  two  in  Fame  of 
one  Partner.] — By  the  articles  of  association  of  a 
bank  it  was  provided  that  the  shares  of  every 
shareholder  should  be  always  subject  to  a  lien 
thereon  in  favour  of  the  bank  for  all  moneys 
from  time  .to  time  due  from  him  to  the  bank  in 
respect  of  any  call,  or  as  a  debt  or  liability  to  the 
bank  from  him  alone,  or  jointly  with  any  other 
person.  At  the  commencement  of  the  bankruptcy 
of  two  partners  some  shares  in  the  bank  stood  in 
the  name  of  A.,  one  of  the  two.  The  shares  were 
in  fact  partnership  property,  though  the  bank 
did  not  know  that  any  one  but  A.  was  interested 
in  them.  The  partners  owed  the  bank  a  large 
debt  for  moneys  advanced  to  them.  The  whole 
of  this  debt  had  been  contracted  since  the  shares 
(which  were  originally  the  property  of  A.  alone) 
had  become  partnerehip^  property  : — Held,  that 
the  bank's  security  was  on  the  joint  estate,  and 
that  they  could  only  prove  against  that  estate 
for  the  balance  of  their  debt,  after  deducting  the 
value  of  the  shares.  Collie,  In  re,  Mariekester 
and  Covnty  Bank,  Ex  parte,  3  Ch.  D.  481  ;  45 
L.  J.,  Bk.  149  ;  35  L.  T.  23  ;  24  W.  R.  1035— 
C.A. 

Seefurth€i\  post,  Sbcubkd  CBEDiroBa 

Trader  settling  Portion  of  Profits  on  Wife.]— 
A  trader  at  Brighton  married  a  widow  who  was 
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entitled  to  thiee-f  oturths  of  the  profits  of  a  London 
business.  He  afterwards  bought  the  remaining 
one-fourth  of  the  London  business,  and  covenanted 
with  a  trustee  that  three-fourths  of  the  profits  of 
the  London  business  should  be  for  the  separate 
use  of  the  wife.  A  resolution  was  duly  made  for 
liquidation  of  the  affairs  of  the  trader  : — Held, 
that  the  assets  of  the  London  business  were  first 
to  be  applied  in  payment  of  the  creditors  of  the 
London  business,  and  that  only  the  suiplus  would 
go  to  the  general  creditors.  ChUds^  In  re,  New, 
Ex  parte,  9  L.  R.,  Ch.  508 ;  43  L.  J.,  Bk.  89  ;  30 
L.  T.  447. 

A  liquidating  debtor,  at  the  date  of  filing  his 
petition,  was  carrying  on  a  trade  at  Brighton  in 
his  own  name,  and  a  completely  distinct  trade 
under  another  name  in  London.  Three-fourths 
of  the  profits  of  the  London  business  were  settled 
upon  his  wife  for  her  separate  use,  free  from  his 
debts.  The  other  fourth  of  the  profits  belonged 
to  him.  The  Brighton  business  was  hopelessly 
insolvent : — Held,  that  the  assets  of  the  two  busi- 
nesses constituted  distinct  estates,  the  one  the 
separate  estate  of  the  debtor,  the  other  the  joint 
estate  of  him  and  the  trustee  of  the  settlement, 
and  that  accordingly  the  ordinary  rule  in  bank- 
ruptcy for  the  payment  of  the  joint  and  separate 
creditors  out  of  the  debtor's  joint  and  separate 
estates  respectively  would  apply,  and  the  London 
creditors  were  entitled  to  be  paid  the  full  amount 
of  their  debts  out  of  the  assets  of  the  London 
business  before  the  separate  creditors  of  the 
debtor  received  anything  out  of  that  estate.    Ih. 


V.  Election  by  Creditors, 

Joint  and  several  Creditors  mnst  Elect.] — If 
A.  and  B.,  joint  traders,  become  bankrupt,  and 
there  are  joint  and  separate  commissions  taken 
out  against  them,  and  A.  and  B.,  before  the 
bankruptcy,  become  jointly  and  severally  bound 
to  C,  C.  may  choose  under  which  commission  he 
wiU  come,  but  he  cannot  come  under  both. 
Rowlandtony  Ex  parte,  3  P.  Wms.  405. 

A  creditor  by  a  joint  and  several  bond  must 
elect  whether  he  will  go  against  the  joint  or 
separate  estate ;  but  is  not  bound  by  taking  a 
joint  security.    Hay,  Ex  jmrte,  15  Ves.  4. 

Bight  after  Proving  against  one  only.] — A 
petitioning  creditor  under  a  first  commission, 
which  was  separate  against  one  of  three  part- 
ners, being  a  joint  creditor,  was  entitled  to  his 
election  under  a  second  commission,  which  was 
joint  against  two  of  the  firm,  to  prove  against  the 
joint  or  separate  estate.  Smith,  Ex  parte,  1 
aiyn  k  J.  256. 

Sight  after  Judgment  againft  one.] — ^A  credi- 
tor brought  an  action  against  one  of  three  joint 
debtors,  two  of  whom  were  out  of  the  jurisdic- 
tion, and  obtained  judgment.  The  creditor 
afterwards  issued  a  fiat  against  the  debtor 
against  whom  he  had  so  recovered.  Distinct 
accounts  were  directed  to  be  kept  of  the  joint 
estate  of  the  three  debtors.  The  creditor  en- 
deavoured to  transfer  his  proof  from  the  separate 
to  the  joint  estate,  but  was  refused  permission  by 
the  commissioner. .  Upon  an  appeal,  the  creditor 
agreeing  to  abandon  or  withdraw  the  proof  made 
against  the  separate  estate,  the  court  declared  he 
was  entitled  to  make  such  proof  as  he  would  be  en- 
titled to  make  if  the  action  had  not  been  brought 


and  the  judgment  had  not  been  obtained.   Jones, 
Ex  parte,  20  L.  J.,  Bk,  35 ;  15  Jur.  214. 

When  to  be  made.] — ^A  creditor  under  a  joint 
and  several  bond  may  prove  against  both  the 
joint  and  separate  estate,  but  must  make  his 
election  before  a  dividend.  Bentley,  Ex  parte, 
2  Cox,  288. 

A  creditor  who  has  a  right  to  elect  between  a 
joint  and  separate  estate,  must  make  his  election 
before  a  dividend  is  declared  of  the  estate  against 
which  he  has  proved.  His  election  is  gone  if  he 
does  any  act  in  the  character  in  which  he  has 
proved.  I£usba7id,  Ex  parte,  5  Madd.  419 ;  2 
Glyn  &  J.  4. 

Bight  to  alter  Proof  after  Eleetion.] — Credi- 
tors having  proved  under  a  joint  commission, 
upon  a  joint  and  several  obligation,  but  not 
having  received  a  dividend,  were  permitted  to 
waive  their  proof  and  to  prove  against  the 
separate  estate,  not  disturbing  any  dividend 
previously  made.  Biclhy,  Ex  parte,  13  Ves. 
70. 

A.,  carrying  on  business  on  his  separate  ac- 
count, and  also  in  partnership  with  B.,  gave  a 
bill  of  exchange,  drawn  by  himself,  to  the  order 
of  A.  and  B.,  and  indorsed  by  them.  A  separate 
commission  issued  against  A.,  B.  died,  and  the 
holder  of  the  bill  proved  it  under  A.'s  commis- 
sion ;  having  afterwards  learnt  that  distinct 
accounts  were  to  be  kept  of  the  estates  of  A. 
and  B.,  he  applied  to  be  at  liberty  to  prove 
against  the  joint  estates  of  A.  and  B.,  in  addi- 
tion to  his  proof  against  the  separate  estate  of 
A. : — Ordered,  that  he  should  be  at  liberty  either 
to  retain  his  present  proof,  or  to  withdraw  it, 
and  prove  against  the  joint  estate.  Masson,  Ex 
parte,  1  Rose,  159. 

A  joint  and  separate  creditor  who  has  proved 
against  the  joint  estate  is  not  permitted  without 
special  grounds  to  retire  from  his  proof,  and 
prove  against  the  separate  estate.  IHxon,  Ex 
parte,  2  Mont.,  D.  &  D.  312. 

A  creditor  holding  bills  of  A.  and  B.,  secretly 
partners,  using  the  one  his  name  as  drawer,  and 
the  other  as  acceptor,  proved  them  first  against 
the  separate  estate  of  A.  under  a  separate  fiat, 
then  also  against  the  joint  estate  of  A.  and  B. ; 
then  he  received  a  dividend  out  of  the  separate 
estate,  it  being  at  that  time  intimated  to  him 
that  one  proof  must  be  expunged.  Subsequently 
one  proof  was  expunged  accordingly: — Held, 
that  by  receiving  the  dividend  he  had  not  made 
his  election  to  abide  by  his  separate  proof ;  but 
on  refunding  the  dividend,  he  might  elect  to 
come  in  under  the  joint  fiat.  Law,  Ex  parte,  3 
Deac.  541 ;  1  Mont.  &  Chit.  111. 

A  joint  creditor  sued  out  two  separate  commis- 
sions ;  under  one  he  proved  against  the  joint 
estate  and  received  a  dividend,  at  which  time  he 
was  ignorant  of  his  right  to  prove  against  the 
separate  estate  of  the  other : — Held,  that  he  had 
not  conclusively  elected  to  prove  as  a  joint  cre- 
ditor, but  that,  refunding  the  dividend  with 
interest,  he  might  prove  as  a  separate  creditor. 
BoUon,  Ex  parte.  Buck,  7  ;  2  Rose,  389. 

When  a  creditor  has  such  a  right  of  election 
he  does  not  lose  it  merely  because  he  has  proved 
and  received  dividend.  But  he  may  change  his 
election  on  refunding  the  dividend  which  he  has 
received,  with  interest  at  4  per  cent.,  though 
he  cannot  disturb  any  dividend  alreadv  paid. 
Adamson^  Ex  ^arte^  Collie^  In  r«,  8  Ch,  P,  807 ; 
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Upon  A  joint  bankruptcy  or  insolvency,  the 
joint  estate  is  the  fund  primarily  liable^  and  the 
separate  estate  is  only  brought  in  in  case  of  a 
surplus  remaining  after  the  separate  creditors 
have  been  satisfied  out  of  it  Jiank  of  A  intra- 
liuia  V.  Floicer,  1  L.  R.,  P.  C.  27  ;  35  L.  J.,  P. 
C.  13  ;  12  Jur.,  N.  S.  345 ;  14  L.  T.  144  ;  14 
W.  R.  467. 


Before  Interest  paid  to  Separate  Credi- 


tOM.] — Joint  creditors  who  have  proved  under  a 
separate  fiat,  are  entitled  to  receive  a  dividend  on 
their  proofs  out  of  the  8uq)lu6  of  the  separate 
estate,  before  the  separate  creditors  are  paid  in- 
terest on  their  debts.  Wood,  Ejt  parte,  2  Mont., 
D.  &D.  283;  5  Jur.  1115. 

A  creditor  whose  proof  w  admitted  against  both 
the  separate  estates  of  two  bankrupts  who  have 
been  partners  is  not  entitled  to  receive  any 
dividend  in  respect  of  interest  accrued  on  his 
debt  subsequently  to  the  date  of  the  adjudication, 
until  the  joint  creditors  have  been  paid  the 
principal  of  their  debts  in  full.  Pindlay,  Ex 
parte.  Collie,  In  re,  17  Ch.  D.  334  ;  50  L.  J.,  Ch, 
696  ;  45  L.  T.  61  ;  29  W.  R.  857— C.  A, 

When  Proof  allowed   agauut  Separate 

Sitate  for  Pnrpoeei  of  Voting.]— A  testator  in- 
debted on  bond  devised  his  real  estate  to  the 
bankrupt  and  two  other  trustees,  for  payment  of 
his  debts.  The  bond  creditor,  after  the  testator*s 
death,  brought  an  action  against  the  bankrupt 
and  the  other  devisees,  and  recovered  a  joint 
judgment  against  them  : — Held,  that  he  could 
not  prove  under  the  separate  commission  against 
the  bankrupt,  even  for  the  purpose  of  voting  in 
the  choice  of  assignees.  Pearte^  Ex  parte,  2 
Dcac.  &  Chit,  451.^ 

There  is  no  difference  between  a  banking  com- 
pany under  7  Geo.  4,  c.  46,  and  an  ordinary  partner- 
ship, as  regards  the  effect  of  6  Geo.  4,  c.  16,  s.  62  ; 
and  a  creditor  of  the  company  may  provfe  against 
the  separate  estate  of  an  individual  member,  for 
the  puri)ose  of  the  latter  section.  Mantton,  Ex 
parte,  1  Mont.  &  Chit.  576  ;  3  Jur.  1079 ;  4 
Deac.  191. 

A  banking  company,  under  7  Geo.  4,  c.  46, 
though  individual  membere  become  bankrupt,  is 
still  a  subsisting  partnership  for  the  purposes  of 
6  Geo.  4,c.  16,8.  62.   lb. 

Where  a  debt  of  27,620/.  19*.  lOrf.  was  due  from 
the  bankrupts  at  the  bankruptcy  to  their  bankers 
on  a  balance  of  account,  and  such  balance  was 
covered  by  joint  promissory  notes  of  the  bank- 
rupts to  the  extent  of  1 8,000/.,  and  also  by  mort- 
gage of  some  property  belonging  to  one  of  the 
bankrupts,  with  joint  and  several  covenants  from 
each  of  them  for  the  payment  of  the  whole 
balance  ;  and  part  of  the  debt  to  the  amount  of 
17,000/.  had  been  permitted  to  be  proved  by  the 
bankers  against  the  joint  estate,  on  their  petition, 
for  the  purpose  of  their  commanding  the  choice 
of  assignees  : — Held,  that  the  bankers  were  en- 
titled to  a  proof  of  the  18,000/.  against  the  joint 
estate,  and  to  prove  the  residue  against  the  sepa- 
rate estate  of  one  of  the  bankrupts.  Ladbrohe, 
Ex  parte,  2  Glyn  &  J.  81. 

Joint  Creditor  holding  Separate  Seenrity.l— A 
creditor  of  two  partners  was  also  a  creditor  of  one 
of  the  partners  separately,  and  the  title-deeds  of 
the  separate  estate  of  that  partner  were  deposit^ 
with  him  to  secure  both  the  joint  and  the  sepa- 


rate debts.  The  two  partners  filed  a  joint 
liquidation  petition,  and  the  partner,  whose 
separate  estate  was  mortgaged,  also  filed  a  sepa- 
rate liquidation  petition.  The  security  having 
been  realized  : — Held,  that  the  creditor  was  en- 
titled to  apportion  the  produce  of  the  realization 
between  his  joint  and  separate  debts  in  whatever 
way  was  most  for  his  advantage,  and  that,  to 
enable  him  to  exercise  this  option,  he  was  en- 
titled to  apply  to  the  court,  under  the  Bank- 
ruptcy Act,  1869,  8.  104,  to  have  a  dividend  on 
the  joint  estate  declared  before  the  declaration 
of  a  dividend  on  the  separate  estate.  Dickin,  Et 
parte,  Foster,  In  re,  20  L.  R.,  Eq.  767  ;  44  L.  J., 
Bk.  113  ;  32  L.  T.  37  ;  24  W.  R.  221. 

A  firm  consisting  of  two  partners  entered  into 
a  joint  and  several  covenant  for  the  payment  of 
the  balance  of  their  current  account  with  a  bank, 
and  one  of  the  partners  deposited  with  the  bank, 
as  a  collateral  security  for  the  account,  a  sum  of 
8,750/.,  arising  from  the  sale  of  part  of  his  sepa- 
rate estate.  That  amount  was  deposited  upon 
condition  that  it  should  not  be  applied  in  pay- 
ment of  the  current  account  of  the  firm  with  the 
bank  until  after  the  expiration  of  twelve  months' 
notice  of  demand  for  payment,  and  subject 
thereto  it  was  to  remain  the  separate  property  of 
the  depositor.  The  firm  became  bankrupt  upon 
the  18th  of  April,  1882,  and  the  bank  gave  notice 
of  demand  on  the  19th  of  May.  Upon  the  17th 
of  October,  the  bank  tendered  a  proof  for 
17,093/.  19«.,  the  total  amount  due  from  the  firm 
uix)n  their  current  account,  without  deducting 
the  sum  of  8,760/.  deposited  with  them  : — Held, 
that  there  was  no  such  mutual  dealing  between 
the  bank  and  the  depositor  as  to  give,  rise  to  any 
right  of  set-off  under  the  39th  section  of  the 
Bankruptcy  Act,  1869,  and  that  consequently 
the  bank  were  entitled  to  prove  against  the  joint 
estate,  and  for  the  full  amount  due  upon  the 
current  account.  Caldicott,  Ex  parte,  Hart,  1% 
re,  48  L.  T.  910. 

Sharei  in  Bank  belonging  to  two  in  Vame  of 
one  Partner.] — By  the  articles  of  association  of  a 
bank  it  was  provided  that  the  shares  of  every 
shareholder  should  be  always  subject  to  a  lien 
thereon  in  favour  of  the  bank  for  all  moneys 
from  time  .to  time  due  from  him  to  the  bank  in 
respect  of  any  call,  or  as  a  debt  or  liability  to  the 
bank  from  him  alone,  or  jointly  with  any  other 
person.  At  the  commencement  of  the  bankruptcy 
of  two  partners  some  shares  in  the  bank  stocii  in 
the  name  of  A.,  one  of  the  two.  The  shares  were 
in  fact  partnership  property,  though  the  bank 
did  not  know  that  any  one  but  A.  was  interested 
in  them.  The  partners  owed  the  bank  a  large 
debt  for  moneys  advanced  to  them.  The  whole 
of  this  debt  had  been  contracted  since  the  shares 
(which  were  originally  the  property  of  A.  alone) 
had  become  partnership,  property  : — Held,  that 
the  bank's  security  was  on  the  joint  estate,  and 
that  they  could  only  prove  against  that  estate 
for  the  balance  of  their  debt,  after  deducting  the 
value  of  the  shares.  Collie,  In  re,  Man^hr^rr 
and  County  Bank,  Ex  parte,  3  Ch.  D.  481 ;  45 
L.  J.,  Bk.  149  ;  35  L.  T.  23  ;  24  W.  R.  1035— 
C.A. 

See  further,  post,  Sbcubkd  Cbbditob& 

Trader  lettling  Portion  of  Profltf  on  Wile.]— 
A  trader  at  Brighton  married  a  widow  who  wae 
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entitled  to  thiee-f  onithB  of  the  profits  of  a  London 
business.  He  afterwards  bought  the  remaining 
one-fourth  of  the  London  business,  and  covenanted 
with  a  trustee  that  three-fourths  of  the  profits  of 
the  London  business  should  be  for  the  separate 
use  of  the  wife.  A  resolution  was  duly  miuie  for 
liquidation  of  the  affairs  of  the  trader  : — Held, 
that  the  assets  of  the  London  business  were  first 
to  be  applied  in  payment  of  the  creditors  of  the 
London  businessiand  that  only  the  surplus  would 
go  to  the  general  creditors.  C?nldt^  In  7v,  New, 
Ejs  parte,  9  L.  R.,  Ch.  508 ;  43  L.  J.,  Bk.  89  ;  30 
L.  T.  447. 

A  liquidating  debtor,  at  the  date  of  filing  his 
petition,  was  carrying  on  a  trade  at  Brighton  in 
his  own  name,  and  a  completely  distinct  trade 
nnder  another  name  m  London.  Three-fourths 
of  the  profits  of  the  London  business  were  settled 
upon  his  wife  for  her  separate  use,  free  from  his 
debts.  The  other  fourth  of  the  profits  belonged 
to  him.  The  Brighton  business  was  hopelessly 
insolyent : — Held,  that  the  assets  of  the  two  busi- 
nesses constituted  distinct  estates,  the  one  the 
separate  estate  of  the  debtor,  the  other  the  joint 
estate  of  him  and  the  trustee  of  the  settlement, 
and  that  accordingly  the  ordinary  rule  in  bank- 
ruptcy for  the  payment  of  the  joint  and  separate 
creditors  out  of  the  debtor's  joint  and  separate 
estates  respectively  would  apply,  and  the  London 
creditors  were  entitled  to  be  paid  the  full  amount 
of  their  debts  out  of  the  assets  of  the  London 
business  before  the  separate  creditors  of  the 
debtor  received  anything  out  of  that  estate.    lb. 


V.  Election  by  Creditors, 

Joint  and  leveral  Creditors  must  £leot.] — If 
A.  and  B.,  joint  traders,  become  bankrupt,  and 
there  are  joint  and  separate  commissions  taken 
oat  against  them,  and  A.  and  B.,  before  the 
bankruptcy,  become  jointly  and  severally  bound 
to  C,  C.  may  choose  under  which  commission  he 
will  oome,  but  he  cannot  come  under  both. 
liowlundnon.  Ex  parte,  3  P.  Wms.  405. 

A  creditor  by  a  joint  and  several  bond  must 
elect  whether  he  will  go  against  the  joint  or 
separate  estate ;  but  is  not  bound  by  taking  a 
joint  security.    Hay,  Ex  parte,  15  Ves.  4. 

Bight  after  Proving  against  one  only.] — ^A 
petitioning  creditor  under  a  first  commission, 
which  was  separate  against  one  of  three  part- 
ners, being  a  joint  creditor,  was  entitled  to  his 
election  under  a  second  commission,  which  was 
joint  against  two  of  the  firm,  to  prove  against  the 
joint  or  separate  estate.  Smith,  Ex  parte,  1 
aiyn  k.  J.  256. 


affenr  Judgment  againit  one.] — A  credi- 
tor brooght  an  action  against  one  of  three  joint 
debtors,  two  of  whom  were  out  of  the  jurisdic- 
tion, and  obtained  judgment.  The  creditor 
afterwards  issued  a  fiat  against  the  debtor 
against  whom  he  had  so  recovered.  Distinct 
accoonts  were  directed  to  be  kept  of  the  joint 
estate  of  the  three  debtors.  The  creditor  en- 
deavoured to  transfer  his  proof  from  the  separate 
to  the  joint  estate,  but  was  refused  permission  by 
the  commissioner. ,  Upon  an  appeal,  the  creditor 
agreeing  to  abandon  or  withdraw  the  proof  made 
against  the  separate  estate,  the  court  dedared  he 
was  entitled  to  make  such  proof  as  he  would  be  en- 
titled to  make  if  the  action  had  not  been  brought 


and  the  judgment  had  not  been  obtained*  Jone%^ 
Ex  parte,  20  L.  J.,  Bk.  35 ;  15  Jur.  214. 

When  to  be  made.] — A  creditor  under  a  joint 
and  several  bond  may  prove  against  both  the 
joint  and  separate  estate,  but  must  make  his 
election  before  a  dividend.  Bentley,  Ex  parte, 
2  Cox,  288. 

A  creditor  who  has  a  right  to  elect  between  a 
joint  and  separate  estate,  must  make  his  election 
before  a  dividend  is  declared  of  the  estate  against 
which  he  has  proved.  His  election  is  gone  if  he 
does  any  act  in  the  character  in  which  he  has 
proved.  Husband,  Ex  parte,  5  Madd.  419 ;  2 
Glyn  &  J.  4. 

Bight  to  alter  Proof  after  Eleotion.]— Credi- 
tors having  proved  under  a  joint  commission, 
upon  a  joint  and  several  obligation,  but  not 
having  received  a  dividend,  were  permitted  to 
waive  their  proof  and  to  prove  against  the 
separate  estate,  not  disturbmg  any  dividend 
previously  made.  Bielby,  Ex  parte,  13  Ves. 
70. 

A.,  carrying  on  business  on  his  separate  ac- 
count, and  also  in  partnership  with  B.,  gave  a 
bill  of  exchange,  drawn  by  himself,  to  the  order 
of  A.  and  B.,  and  indorsed  by  them.  A  separate 
commission  issued  against  A.,  B.  died,  and  the 
holder  of  the  bill  proved  it  under  A.'s  commis- 
sion ;  having  afterwards  learnt  that  distinct 
accounts  were  to  be  kept  of  the  estates  of  A. 
and  B.,  he  applied  to  be  at  liberty  to  prove 
against  the  joint  estates  of  A.  and  B.,  in  addi- 
tion to  his  proof  against  the  separate  estate  of 
A. : — Ordered,  that  he  should  be  at  liberty  either 
to  retain  his  present  proof,  or  to  withdraw  it, 
and  prove  against  the  joint  estate.  Masson,  Ex 
parte,  1  Rose,  159. 

A  joint  and  separate  creditor  who  has  proved 
against  the  joint  estate  is  not  permitted  without 
special  grounds  to  retire  from  his  proof,  and 
prove  against  the  separate  estate.  IHxon,  Ex 
parte,  2  Mont.,  D.  &  D.  312. 

A  creditor  holding  bills  of  A.  and  B.,  secretly 
partners,  using  the  one  his  name  as  drawer,  and 
the  other  as  acceptor,  proved  them  first  against 
the  separate  estate  of  A.  under  a  separate  fiat, 
then  also  against  the  joint  estate  of  A.  and  B. ; 
then  he  received  a  dividend  out  of  the  separate 
estate,  it  being  at  that  time  intimated  to  him 
that  one  proof  must  be  expunged.  »Subsequently 
one  proof  was  expunged  accordingly: — Held, 
that  by  receiving  the  dividend  he  had  not  mode 
his  election  to  abide  by  his  separate  proof ;  but 
on  refunding  the  dividend,  he  might  elect  to 
come  in  under  the  joint  fiat.  Law,  Ex  parte,  3 
Deac.  541 ;  1  Mont.  &  Chit.  111. 

A  joint  creditor  sued  out  two  separate  commis- 
sions ;  under  one  he  proved  against  the  joint 
estate  and  received  a  dividend,  at  which  time  he 
was  Ignorant  of  his  right  to  prove  against  the 
separate  estate  of  the  other : — Held,  that  he  had 
not  conclusively  elected  to  prove  as  a  joint  cre- 
ditor, but  that,  refunding  the  dividend  with 
interest,  he  might  prove  as  a  separate  creditor. 
Bolton,  Ex  parte.  Buck,  7  ;  2  Rose,  389. 

When  a  creditor  has  such  a  right  of  election 
he  does  not  lose  it  merely  because  he  has  proved 
and  received  dividend.  But  he  may  change  his 
election  on  refunding  the  dividend  which  he  has 
received,  with  interest  at  4  per  cent.,  though 
he  cannot  disturb  any  dividend  already  paid. 
Adamsonj  Ex  ^rte^  Collie^  In  re,  8  Ch,  I),  807  j 
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respect  of  the  excess  of  capital  advanced  by  him. 
On  the  widow  dyin^,  and  the  surviving  partners 
becoming  bankruj)t :— Held,  that  there  could  be 
no  right  of  proof  on  behalf  of  the  testator's 
estate  against  the  joint  estate  of  the  surviving 
Pirtners,  in  respect  of  this  debt.  Thompsm,  Ex. 
parte,  2  Mont.,  D.  k  D.  761. 

A  testator  directed  that  it  should  be  lawful 
for  his  wife  to  retain  in  her  hands,  and  employ, 
any  sum  not  exceeding  6,000^.,  in  carrying  on 
the  trades  in  which  he  might  be  engaged  at  his 
decease,  and  he  appointed  his  wife  and  son 
executrix  and  executor.  The  widow  carried  on 
the  testator's  trade,  taking  the  son  into  partner^ 
ship,  and  the  moneys  received  were  placed  with 
the  bankers  to  their  joint  account :— Held,  on 
their  bankruptcy,  that  the  employment  of  6,000Z. 
of  the  assets  in  the  trade  so  carried  on  was 
authorized  by  the  will,  and  gave  no  right  of 
proof  in  competition  with  the  other  creditors, 
and  that  the  circumstance  of  the  son  being  taken 
into  partnership  made  no  difference.  Butter- 
field.  Ex  parte,  De  Gex,  570 ;  17  L.  J.,  Bk.  10  : 
11  Jur.  956. 

Share  retained  in  ButineM  without  Au- 
thority.]—Three  persons  carried  on  business  in 
i)artner8hip  without  any  articles  of  partnership. 
The  profits  were  divided  between  them  in  equal 
shares.  After  the  death  of  one  of  them,  the  sur- 
vivors continued  to  carry  on  the  business,  re- 
taining in  it,  without  any  authoritv,  the  deceased 
partner's  share  of  the  capital, 'and  dividing 
the  profits  of  the  business  between  themselves 
equally.  They  afterwards  filed  a  liquidation 
I)etition.  There  were  still  some  joint  debts  of 
the  partnership  of  the  three  remaining  un- 
paid :— Held,  that  the  administratrix  of  the  de- 
ceased partner  could  not  prove  in  the  liquidation 
in  competition  with  his  creditors  in  respect  of 
his  share  of  the  capital.  Ely  the,  Ex  parte, 
Blythe,  In  re,  16  Ch.  D.  620  ;  29  W.  R.  900. 

If  an  executor,  who  is  directed  to  carry  on  his 
testator's  partnership  trade,  exceeds  his  au- 
thority, by  employing  the  assets  in  his  trade  to 
an  extent  not  warranted  by  the  will,  and  the 
surviving  partner  and  the  executor  become  bank- 
rupt, the  excess  of  the  assets  so  employed  maybe 
proved  by  the  executor  under  their  commission. 
Richardson,  Ex  parte.  Buck,  202,  421  ;  3  Madd. 
138. 

Eule  not  to  be  Karrowed.]— The  rule  which 
prevents  a  partner  from  proving  against  the 
joint  estate  of  the  partnership  for  a  private  debt 
while  there  are  joint  debts  unpaid,  is  a  rule 
of  general  application,  and  such  application  is 
not  to  be  narrowed  by  considerations  as  to  what 
would  be  its  precise  effect  in  individual  in- 
stances. Nanson  v.  Gordon,  1  App.  Cas.  196; 
46  L.  J.,  Bk.  89  ;  34  L.  T.  401 ;  24  W.  R.  740- 
H.  L. 

The  rule  applies  in  a  case  where  the  partner 
had  died  before  the  bankruptcy,  his  share  had 
been  taken  by  the  other  partners  under  the  pro- 
visions of  the  partnership  deed,  and  the  money 
due  in  respect  of  it  had  not  been  paid  to  his 
executors  at  the  time  of  the  bankruptcy.    lb. 

Five  persons  carried  on  a  partnership  business 
under  articles  whereby  it  was  agreed  that  any 
partner  might  retire  upon  twelve  months'  notice 
to  the  others,  and  that  upon  the  retirement  or 
death  of  any  partner,  his  share  should  be  taken 
at  a  valuation  by  the  surviving  partners,  who 


1052 

should  pay  for  it  by  instalments.  One  partner 
died,  one  afterwards  retired,  and  the  remainiDg 
three  filed  a  petition  for  liquidation.  There 
were  debts  of  the  partnership  which  were  con- 
tracted  during  the  lifetime  of  the  deceased 
partner.  The  separate  estate  of  such  partner 
was  alleged  to  be  solvent,  both  as  regarded  these 
debts  and  the  claims  of  several  creditors.  The 
executors  of  the  deceased  partner  claimed  to 
prove  in  the  liquidation  for  the  unpaid  instal- 
ments of  the  value  of  his  share,  with  interest  :— 
Held,  that  the  proof  was  inadmissible,  as  being 
in  competition  with  the  joint  creditors,    lb, 

Partner  taking  up  Hoteo  of  Firm.]— A  part- 
ner who,  after  getting  his  certificate,  had  taken 
up  the  notes  of  the  firm,  was  permitted  to  prove 
against  the  joint  estate.  Atkins,  Ex  parte, 
Buck,  479. 

viii.  By  one  Partner  against  another. 

Hot  until  Joint  Debts  paid.  J — A  partner  can- 
not prove  or  claim  until  the  jomt  debts  are  paid. 
EllU,  Ex  parte,  2  Glyn  &  J.  312  ;  S.  P.,  Carter, 
Ex  parte,  2  Glyn  4:  J.  233. 

A  solvent  partner  cannot  prove  against  the 
estate  of  his  co-partner,  so  long  as  there  are  joint 
creditors  unpaid,  although  the  joint  estate  ia 
ample  to  pay  the  joint  creditors.  Ba»,  Ex 
parte,  36  L.  J.,  Bk,  39. 

^ Bistinot  Finna.] — Partners  constituting 

distinct  firms  may  prove  against  each  other; 
but  in  a  partnership  of  two,  one  carrying  on 
business  separately,  as  they  are  both  liable  to 
the  same  joint  debts,  the  solvent  partner  is  not 
entitled  to  prove,  under  the  bankruptcy  of  his 
co-partner,  a  debt  for  goods  sold  by  his'distinct 
house  to  the  firm,  until  the  joint  creditors  have 
been  satisfied.     Adams,  Ex  parte,  1  Rose,  305. 

On  indemnifying  Joint  Estate.] — ^A  solvent 
partner  is  entitled  to  prove  against  the  estate  of 
a  bankrupt  co-partner  the  amount  of  the  balance 
due  to  him  upon  the  partnership  account,  fiist 
satisfying  the  partnership  debts,  or  indemnify- 
ing the  l^nkrupt's  estate  against  them.  Taylor, 
Ex  parte,  2  Rose,  175. 

A  partner  cannot  prove  against  his  oo-partner 
upon  indemnifying  the  joint  estate,  Moore,  Ex 
parte,  2  Glyn  &  J.  166. 

Money  given  to  be  applied  in  Payment  of 
Joint  Debts.] — Money  paid  by  one  partner  to 
another,  before  the  banlo^ptcy  of  the  latter,  for 
the  purpose  of  being  paid  over  as  his  liquidated 
share  of  a  debt  to  their  joint  creditor,  and  not  in 
fact  so  applied,  is  provable  by  the  solvent  part- 
ner as  a  debt  under  the  commission,  although 
the  solvent  partner  was  not  called  upon  to  repay 
the  debt  until  after  the  bankruptcy,  Wright  v. 
Hunter,  1  Bast,  20  ;  5  Ves.  792. 

Agreement  to  Share  Profits.] — An  agreement 
to  share  the  profits  of  a  member  of  a  firm  consti- 
tutes a  debt  provable  against  the  member  for 
the  share.  Bodson,  Ex  parte,  1  Mont.  &  Mac: 
445. 

Amount  Provable  against  Co-partners.] — If  a 
solvent  partner  pays  aU  the  joint  debts,  his  proof 
against  the  sepu^te  estates  of  his  partnen  will 
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be  limited  to  the  amount  of  their  respective 
shares  of  the  joint  debts  so  paid ;  and  if  their 
estates  are  not  sufficient  to  pay  20«.  in  the  pound, 
the  solvent  partner  will  not  be  allowed  to  prove 
for  the  deficiency  of  each  estate  against  the 
estate  of  the  other.  Watson,  Ex  parte,  Buck, 
449  ;  4  Madd.  477. 

If  a  commission  issues  against  three,  and  the 
joint  estate  is  insufficient,  and  one  partner  pays 
the  deficiency  from  his  private  estate,  and  there 
is  a  surplus  on  the  separate  estate  of  each  of  the 
others,  the  partner  who  paid  the  deficiency  is 
entitled  to  such  surplus  before  interest  is  paid  to 
the  separate  creditors.  Rix,  Ex  parte,  1  Mont. 
237. 

Under  a  separate  commission  against  one  of 
two  partners,  the  bankrupt,  having  paid  20«.  in 
the  pound  to  all  his  creditors,  obtained  an  order 
for  the  payment  of  the  surplus  to  him,  and  the 
same  was  accordingly  paid  to  him  : — Held,  that 
his  partner  was  entitled  to  apply  by  petition  for 
an  account  of  such  surplus,  and  for  payment  of 
his  proportion  of  it,  and  that  the  court  had  juris- 
diction to  make  the  order  required.  Lanfear, 
Ex  parte,  1  Rose,  442. 

Under  a  separate  commission,  the  joint  pro- 
perty is  administered  as  if  both  partners  were 
bankrupts,  viz.,  in  satisfaction  of  the  joint  debts, 
in  the  first  instance,  in  order  to  ascertain  the 
surplus,  which  alone  constitutes  the  separate 
interest.     Everett  v.  BaekJn>u9e,  10  Ves.  98. 

A  joint  commission  issued  against  A.  &  B.,  A. 
being  a  dormant  partner  ;  the  ]oint  creditors  re- 
sort^ to  the  separate  estate  of  B.,  thereby  dimi- 
nishing that  separate  estate,  and  exonerating  the 
joint  estate  of  A.  &  B.,  so  as  to  produce  a  surplus 
of  it : — Held,  that  the  separate  creditors  of  B. 
had  a  lien  upon  that  surplus  to  the  extent  which 
their  funds  had  been  diminished  by  the  resort  of 
the  joint  creditors.    Reid,  Ex  parte,  1  Rose,  84. 

Where  a  man  is  a  partner  in  separate  firms, 
each  of  which  becomes  bankrupt,  the  surplus  of 
his  separate  estate  will  be  applied  in  discharging 
the  joint  debts  of  the  firms,  in  proportion  to  the 
whole  amount  of  debts  proved  against  each  firm 
respectively.    Franklyn,  Ex  jmrte,  Buck,  332. 

Object  of  Bule— When  relaxed.] — The  court 
refused  to  relax  the  rule  in  bankruptcy,  that  on 
the  bankruptcy  of  a  firm  there  cannot  be  a  proof 
on  behalf  of  the  estate  of  one  partner  against 
the  estate  of  another,  until  all  the  joint  debts 
are  paid,  although,  in  the  circumstances  of  the 
case,  and  having  regard  to  the  amounts  of  the 
estates,  the  result  of  relaxing  the  rule  would 
have  been  to  increase  the  proving  estate  to  such 
an  extent  that  it  would  have  yielded  a  larger 
surplus  to  the  joint  estate  than  would  arise  from 
the  estate  sought  to  be  proved  against  if  the  rule 
were  observed  and  the  proof  excluded.  Collingc, 
Ex  parte,  Holdsworth,  In  re,  4  De  G.,  J.  &  S. 
533, 

The  rule  in  question  enures  for  the  benefit  of 
the  separate  creditors  as  well  as  of  the  joint 
creditors.    Ih, 

A  firm  of  two  became  bankrupt,  one  partner 
being  indebted  to  the  other.  The  debt  arose 
from  a  contract  apart  from  the  co-partnership, 
and  was  in  existence  at  the  time  of  the  adjudi- 
cation. It  was  admitted  that  there  could  not  be 
any  surplus  of  the  debtor-partner's  estate  for 
the  joint  creditors,  whether  tne  debt  was  allowed 
to  be  proved  against  that  estate  by  the  creditor- 
partner  or  not : — Held,  to  be  a  proper  case  for 


relaxing  the  general  rule,  and  that  the  creditor- 
partner  might  prove  against  the  debtor-partner's 
estate,  and  it  was  so  ordered,  with  a  declaration 
that  the  proof  must  be  subject  to  be  expunged, 
and  the  dividend  refunded,  if  any  surplus  of  the 
debtor-partner's  should  arise  for  the  benefit  of 
the  joint  creditors.  Topping,  Ex  parte,  Levy, 
In  re,  4  De  G.,  J.  &  S.  551  ;  34  L.  J.,  Bk.  13 ;  il 
Jur.,  N.  8.  210  ;  12  L.  T.  3  ;  13  W.  R.  445. 

Sxecntor  of  Deceased  sole  Partner — Appro- 
priation of  Fartnerihip  Funds.] — H.,  a  banker, 
took  into  partnership  K.,  a  country  gentleman 
unacquainted  with  banking,  who  was  not  bound 
to  bring  in  any  capital  or  to  attend  to  the  busi- 
ness. K.  did  not  acquaint  himself  with  the 
accounts,  though  he  occasionally  came  to  the 
bank.  H.  from  time  to  time  fraudulently  drew 
large  sums  out  of  the  bank,  and  employed  them 
in  losing  speculations  on  the  Stock  Exchange, 
concealing  the  overdrawings  by  means  of  fic- 
titious entries  in  the  books  of  the  bank.  K. 
never  drew  out  anything.  On  the  death  of  H. 
the  bank  was  found  utterly  insolvent,  and  K. 
was  adjudicated  bankrupt.  A  decree  wa.s  made 
for  the  administration  of  the  estate  of  H.,  under 
which  the  trustee  in  bankruptcy  of  K.  claimed 
to  prove  for  what  was  due  from  H.  for  moneys 
thus  fraudulently  drawn  out : — Held,  that  he 
was  entitled  to  prove.  La/sey  v.  Hill,  Lenry  v. 
mil,  4  Ch.  D.  537— C.  A.  Affirmed,  sub  uom. 
Read  v.  Bailey,  3  App.  Cas.  94  ;  47  L.  J.,  Ch. 
161  ;  37  L.  T.  510  ;  26  W.  R.  223. 

A  father  and  his  son  carried  on  business  in 
partnership.  The  whole  capital  belonged  to  the 
father,  the  son  having  only  an  interest  in  the 
profits.  The  father  died,  and  thereupon  under 
the  provisions  of  the  partnership  deed  the  part- 
nership was  dissolved,  and  all  the  profits  became 
the  property  of  the  father.  The  father  appointed 
the  son  his  executor,  and  the  son  in  that  cha- 
racter received  moneys  belonging  to  the  father's 
separate  estate  and  employed  them  without  any 
authority  in  the  business.  A  suit  was  afterwards 
instituted  to  administer  the  father's  estate,  and 
the  son  filed  a  liquidation  petition  : — Held,  that 
the  receiver  appointed  in  the  suit  could  prove  in 
the  son's  liquidation  for  the  moneys  thus  re- 
ceived by  the  son  as  executor  and  misapplied. 
Westcott,  Ex  parte.  White,  In  re,  9  L.  R.,  Ch. 
626  ;  43  L.  J.,  Bk.  119  ;  30  L.  T.  739  ;  22  W.  R. 
813. 

By  Person  held  out  aa  Partner.] — ^A  trader 
was  alleged  to  -have  represented  to  son^e  few  of 
his  creditors,  but  not  to  the  main  body  of  them, 
with  the  tacit  acquiescence  of  C,  that  C.  was  in 
partnership  with  him.  On  his  bankruptcy,  C. 
claimed  to  prove  against  the  estate : — Held,  that 
there  was  no  representation  sufficient  to  consti- 
tute an  ostensible  partnership,  and  that  the 
proof  must  be  allowed.  Wright,  In  re,  Sheen, 
Ex  parte,  6  Ch.  D.  236 ;  37  L.  T.  451  j  26  W.  R. 
195— C.  A. 

Setired  Partner.] — A  retired  partner,  with  a 
covenant  of  indemnity  against  the  debts,  in  con- 
sideration of  assigning  his  share  of  the  property, 
was  admitted,  under  a  commission  against  the 
remaining  partner,  to  prove  a  joint  debt  paid  by 
him,  indemnifying  the  joint  estate.  Ogilby,  Ex 
parte,  3  Ves.  &  B.  133  ;  2  Rose,  177. 

Upon  the  death  of  one  of  three  partners  hie 


1055 


BANKRUPTCY— Proo/  of  DebU. 


1056 


executors  carried  on  the  business  with  the  sur- 
Tivor  for  a  year,  and  then  dissolved,  the  two 
continuing  partners  giving  them  a  bond  for  the 
balance  due  to  them  ;  and  more  than  six  years 
afterwards  the  two  became  bankrupt  : — Held, 
that  the  executors  might  prove  the  amount  of 
the  bond  against  the  joint  estate.  Mallf  £x 
parte,  3  Deac.  125. 

In  1818,  A.,  B.,  C,  and  D.  dissolved  partner- 
ship as  bankers,  by  deed,  by  which  it  was  agreed 
that  A.  and  B.  should  retire,  and  the  business  be 
carried  on  in  future  by  C.  and  D. ;  C.  and  D. 
covenanted  to  indemnify  A.  and  B.  against  all 
outstanding  demands.  In  1825,  C.  died,  and  a 
commission  issued  against  D.  A.  having  been 
obliged  to  pay  certain  partnership  debts  which 
C.  and  D.  had  undertaken  to  indemnify  him 
against : — Held,  that  he  might  prove  undsr  the 
commission  for  the  amount  so  paid,  although  he 
knew  the  firm  to  have  been  insolvent  at  the 
time  of  the  dissolution  in  1818.  CarpenteVj  Ex 
parte,  \  Mont.  &  Mac.  1. 

On  the  dissolution  of  the  partnership  of  A. 
and  B.,  the  former,  in  consideration  of  the  joint 
bond  of  B.  and  his  brother,  transfen-ed  and  re- 
leased to  B.  all  his  estate  and  interest  in  the 
partnership.  B.  became  bankrupt.  A.  sought 
to  prove  for  the  amount  of  the  bond  against  the 
separate  estate  for  the  benefit  of  the  joint 
creditors  of  the  late  firm  : — Held,  that  the  proof 
could  not  be  admitted,  as  its  admission  would  be 
contrary  to  the  rule,  that  so  long  as  there  are 
joint  debts,  and  a  jwssibility  of  those  joint  debts 
being  brought  upon  the  separate  estate,  a  partner 
who  is  liable  for  those  joint  debts  cannot  make 
any  claim  against  the  separate  estate,  because 
by  possibility  he  may  come  into  competition 
with  his  own  joint  creditors.  Cvllinge.  Er  parte, 
83  L.  J.,  Bk.  9  ;  9  Jur.,  N.  S.  1212 ;  9  L.  I^  309  ; 
12  W.  R.  30. 

loans  to  Trader  under  28  A  29  Viet.  e.  86.] — 
By  an  agreement  in  writing,  M.  agreed  to  advance 
to  T.,  for  the  purposes  of  his  business,  an  amount 
not  exceeding  1,000/.  upon  the  terms  that  he 
should  receive  40  ])er  cent,  of  the  net  profits  of 
his  business,  and  it  was  provided  that  M.  should 
be  at  liberty  to  cancel  the  agreement  and  with- 
draw his  capita]  at  any  time  by  drawing  bills  on 
T.  for  the  amount.  The  agreement  was  cancelled 
by  mutual  consent,  and  M .  drew  bills  on  T.,  which 
the  latter  accepted  for  the  amount  due  under  the 
agreement,  but  before  the  bills  were  paid  T. 
became  bankrupt.  Both  before  and  after  the 
cancellation  of  the  written  agreement  M.  made 
other  adyances  to  T.  on  a  verbal  agreement  that 
10  per  cent,  interest  should  be  paid  thereon  by 
T.: — Held,  that  M,  was  not  entitled  to  prove 
against  T.'s  estate  for  the  amount  of  the  bills 
till  all  the  other  creditors  of  the  bankrupt  had 
been  satisfied.  Mills,  Ex  parte,  Tew,  In  re,  8 
L.  R.,  Ch.  669  ;  28  L.  T.  606  ;  21  W.  R.  557. 

Held,  also,  that  the  Partnership  Law  Amend- 
ment Act,  18iS5  (28  &  29  Vict.  c.  86),  did  not  apply 
to  the  other  advances  made  by  M.  io  T.  at  10 
per  cent,  interest,  and  that  he  was  entitled  to 
prove  for  them  against  T.'s  estate.    lb. 

The  effect  of  s.  5  of  BovilVs  Act  is  to  prevent 
the  lender  of  money  to  a  trader,  on  the  terms  of 
receiving  a  share  of  the  profits  of  his  business, 
from  proving  for  the  loan  in  the  bankruptcy  of 
the  borrower  in  competition  with  any  of  his 
creditors — not  merely  those  creditors  whose  debts 
were  contracted  in  relation  to  the  business  in 


respect  of  which  the  loan  was  made,  or  while 
that  business  was  being  carried  on,  but  any  of 
the  creditors  who  are  entitled  to  prove  in  the 
bankruptcy.  Till  all  the  other  creditors  have 
been  paid  in  full,  such  a  lender  is  not  entitled  to 
prove  for  any  purpose  whatever.  Taylor,  Ex 
parte,  Grason,  In  re,  12  Ch.  D.  366  ;  41  L.  T.  6 ; 
28  W.  R.  206— C.  A. 

In  1871  a  loan  was  made  to  a  trader,  on  the 
terms  of  the  lender  receiving  half  the  profits  of 
the  business.  In  1872,  the  trader  being  then 
insolvent,  assigned  all  his  property  to  a  trustee, 
on  trust  for  sale,  and  out  of  the  proceeds  of  sale 
to  pay  the  lender  a  small  sum,  then  to  pay  his 
creditors  (other  than  the  lender)  in  full,  and 
afterwards  to  pay  the  lender  the  balance  of  his 
loan,  with  interest  at  10  per  cent.  The  lender 
was  a  party  to  this  deed.  The  trustee  realized 
the  property,  and  paid  the  creditors  (other  than 
the  lender)  a  dividend  of  6*.  in  the  pound.  This 
exhausted  the  proceeds  of  sale,  and  the  lender 
received  nothing  beyond  the  small  payment  made 
to  him  in  the  first  instance.  In  1875  all  the 
creditors  released  the  trustee,  but  they  expressly 
reserved  their  rights  against  the  trader.  In  18V9 
the  trader  filed  a  liquidation  petition : — Held, 
that  the  arrangement  of  1872  did  not,  under  the 
circumstances,  amount  to  a  repayment  of  the 
loan  and  a  relending  of  the  money  on  new 
terms,  and  that,  consequently,  the  lender  could 
not  prove  in  the  liquidation  in  competition  with 
the  other  creditors.    lb. 


Mortgage  given  as  Secnrity.]— The  lender 


of  money  to  a  trader  at  the  rate  of  interest 
varying  with  profits,  who  also  takes  a  mortga^ 
to  secure  his  loan,  is  not,  in  the  event  of  the 
bankruptcy  of  the  borrower,  deprived  by  28  & 
29  Vict.  c.  86,  Partnership  Law  Amendment  Act, 
1865  (Bovill's  Act),  of  any  of  his  ordinary  rights 
as  a  mortgagee.  Sluel,  Ex  parte,  Lanergan,  I* 
re,  4  Ch.  D.  789  ;  46  L.  J.,  Bk.  62  ;  36  L. T.  270 ; 
26  W.  R.  420— C.  A. 

A  sum  of  2,000Z.  was  lent  to  a  trader  on  the 
security  of  a  mortgage  of  his  business  premises 
and  of  the  goodwill  of  the  business.  The  mort- 
gage deed  provided  that,  in  lieu  of  interest  on 
the  loan,  the  boiTower  should  pay  to  the  lender 
half-yearly,  during  the  continuance  of  the  loan, 
such  a  sum  as  should  be  equal  to  half  the  net 
profits  of  the  business  during  the  preceding  half- 
year.  Three  years  after  receiving  the  loan  the 
trader  filed  a  petition  for  liquidation  of  his  affaire 
by  arrangement.  The  whole  of  the  200(»/.  re- 
mained due.  The  trustee  in  the  liquidation 
claimed  to  be  entitled  under  s.  5  of  the  28  &  29 
Vict.  c.  86,  to  sell  the  mortgaged  property  free 
from  the  mortgage,  and  appli^  to  the  Court  of 
Bankmptcy  for  an  order  that  the  lender  should 
concur  in  assigning  the  property  to  a  purchaser 
free  from  the  mortgage  : — Held,  that  s,  6  only 
prevented  the  lender  from  recovering  his  debt  in 
competition  with  the  other  creditors,  and  did  not 
prevent  him  from  retaining  the  benefit  of  his 
mortgage.    lb, 

ix.  Inspectors, 

One  member  of  a  firm  was  adjudicated  bank- 
rupt under  the  Act  of  1861,  the  others  being  cot 
of  the  jurisdiction,  and  there  was  no  joint  adjudi- 
cation. The  joint  creditors  proved  debt*  to 
many  times  the  amount  of  the  separate  debts, 
and  appointed  as  assignees  one  joint  creditor  and 


1067 


BANKRUPTCY— /Voo/  of  LebU. 


1058 


the  nominee  of  another.  Separate  estate  was 
got  in  to  an  amount  sufficient  for  payment  of  a 
dividend  on  the  separate  debts ;  but  no  joint 
estate  had  been  got  m.  A  separate  creditor,  with 
the  assent  of  nearly  all  the  other  separate  cre- 
ditors, applied  for  an  order  that  a  meeting  of 
separate  creditors  might  be  held  for  appointing 
an  inspector  to  protect  their  interests: — Held,  that 
the  acts  of  1849  and  1861  had  not  taken  away  the 
power  of  appointing  such  an  inspector,  and  that 
the  separate  creditors  ought  to  be  at  liberty  to 
appoint  one  ;  but  that  he  must  not  take  any  step 
without  the  sanction  of  the  registrar.  Melhournj 
Ex  parte,  6  L.  R.,  Ch.  833  ;  40  L.  J.,  Bk.  66  ;  25 
L.  T.  368;  19  W.  R.  1073. 


h.  Seonred  Creditors, 
i.   Geti€rallff. 

Appropriation  of  Seouritiei  to  Partioiilar 
Debts.] — The  general  doctrine  is,  that  a  creditor 
holding  a  security  is  entitled  to  apply  it  in  dis- 
charge of  whatever  liability  of  a  bankrupt 
debtor  he  may  think  fit.  JohjMim,  Ex  parte,  3 
I)e  G.,  Mac.  &  G.  218  ;.  22  L.  J.,  Bk.  65. 

A  creditor  holding  securities  not  specifically 
appropriated  to  any  particular  debts  may  apply 
them  in  discharge  of  whatever  liabilities  of  the 
bankrupt  he  may  think  fit,  and  prove  in  respect 
of  any  debts  for  which  he  has  no  security  ;  but 
he  can  neither  prove  nor  vote  in  respect  of  any 
secured  debt,  unless  he  has  first  realized  his 
security  and  it  has  proved  deficient,  or  unless  he 
has  put  a  value  upon  it  ;  and,  until  proof  is 
made  in  respect  of  such  debts,  he  cannot  parti- 
cipate in  any  intermediate  dividend  that  may  be 
made  of  the  bankrupt's  estate.  Greer ^  In  re, 
11  Ir.  R.,  Eq.  502. 

Where  bankers,  with  the  knowledge  of  an  act 
of  bankruptcy  committed  by  their  customer,  took 
a  guarantee  from  a  surety  on  his  behalf,  to  secure 
to  a  given  amount  all  sums  then  or  thereafter 
to  become  due  from  the  customer,  but  the  surety 
had  no  notice  of  the  act  of  bankruptcy,  and 
afterwards  paid  to  the  bankers  the  full  sum  for 
which  he  was  guarantee,  without  specifying  to 
which  portion  of  the  bankers'  debt  the  payment 
was  to  be  applied  : — ^Held,  that  such  payment 
was  to  go  in  reduction  of  that  portion  of  the 
bankers'  debt  which  was  provable  under  the 
fiat,  and  not  of  that  which  was  not  provable. 
i^arp.  Ex  parte,  3  Mont.,  D.  &  D.  490;  8  Jur.1012. 

Debt  not  Provable  before  Yalnation  or  Seali- 
sation  of  Seenrity — Deolaration  of  Dividend — 
Keserratlon  of  Dividend  by  Trastee.] — Until  a 
secured  creditor  of  a  bankrupt  or  liquidating 
debtor  has  valued  or  realized  his  security  he  has 
no  debt  provable  in  respect  of  which  the  trustee 
is  bound  to  make  any  reserve  on  declaring  a 
dividend.  Good^  Ex  parte,  Lee,  In  re,  14  Ch.  D. 
82  ;  49  L.  J.,  Bk.  49  ;  42  L.  T.  450 ;  28  W.  R. 
553— C.  A.   Reversing  41  L.  T.  660  ;  28  W.  R.  278. 

If,  by  reason  of  any  special  circumstances,  a 
secured  creditor  is  prevented  from  realizing  his 
security  before  a  dividend  is  declared  by  the 
trustee,  the  court  has  power  under  s.  72  to  give 
such  directions  as  may  be  proper  to  prevent  any 
injustice  being  done.    lb. 

Per  Ck)tton.  L.  J. :  Rule  136  applies  only  to 

the  case  of  a  secured  creditor  who  desires  to  value 

instead  of  realizing  his  s^nrity,  and  even  then 

jt  only  gives  the  trustee,  if  he  is  dissatisfied  with 
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the  value  stated  by  the  creditor,  a  power  in- 
directly to  compel  the  realization  of  the  security, 
by  refusing  to  admit  the  creditor's  proof  till  he 
has  realized  his  security.    lb. 

Sect.  31  does  not  enable  the  trustee  to  make  an 
estimate  of  the  ultimate  balance  which  may  be 
due  to  a  secured  creditor  who  has  not  valued  or 
realized  his  security.    lb, 

Seenrity  taken  on  eve  of  Petition  being  Filed.] 
— A  debt  assigned  on  the  eve  of  filing  a  petition, 
to  creditors  who  know  the  debtor's  position,  to 
secure  a  present  advance,  can  only  be  held  by 
the  assignees  as  security  for  the  amount  actually 
advanced.  Winter,  Ex  parte,  SttftUif^  In  re,  20 
L.  R.,  Kq.  746  ;  44  L.  J.,  Bk.  107";  32  L.  T.  62  ; 
24  W.  R.  68. 

Seenrity  by  Bills  and  Hypotheeation  of  Debti — 
Billi  mnst  be  taken  np  by  Creditor.] — A  loan  was 
secured  by  bills  of  exchange  drawn  by  the  lender 
upon  the  borrower,  and  accepted  by  him,  and 
also  by  the  hypothecation  to  the  lender  of  debts 
due  to  the  borrower,  notice  of  the  hypothecation 
being  given  to  the  debtors.  The  lender  dis- 
counted the  bills  with  his  bankers.  Afterwards 
the  borrower  filed  a  liquidation  petition,  and  the 
bankers  proved  in  the  liquidation  for  the  full 
amount  of  the  bills.  By  an  arrangement  be- 
tween the  trustee  and  the  lender  (made  without 
prejudice  to  his  rights),  the  trustee  collected  the 
hypothecated  debts,  but  refused  to  pay  them  over 
to  the  lender  unless  he  would  take  up  the  bills  : 
— Held  (without  deciding  in  the  absence  of  the 
bankers  whether  their  proof  ought  to  be  reduced 
by  the  amount  of  the  hypothecated  debts),  that 
the  lender  was  not  entitled  to  receive  the 
amount  of  the  hypothecated  debts  unless  he 
took  up  the  bills,  but  that  the  amount  should  be 
applied  in  discharging  the  lender's  liability  upon 
the  bills.  Mann,  Ex  parte,  Kattengell,  In  re,  6 
Ch.  D.  367  ;  46  L.  J.,  Bk.  107  ;  36  L.  T.  840— C.  A. 

Compoiition — ^Bight  te  rely  on  Seenritiei.] — 

In  the  case  of  a  composition  with  creditors, 
nothing  short  of  a  clear  and  express  contract  to 
give  up  his  securities  can  preclude  a  creditor  rely- 
ing on  them.     Pirn,  In  re,  7  L.  R.,  Ir.  458. 

Coit  of  Mortgagee's  Uninccessfol  Defence  Oi 
Title  to  part  of  Mortgaged  Property.] — A  bank- 
rupt had,  before  his  bankruptcy,  obtained  ad- 
vances from  a  bank  on  the  security  of  the  dejxwit 
with  them  of  the  dock  warrants  of  a  quantity  of 
tobacco,  which  he  represented  to  be  his  own  pro- 
perty. After  the  adjudication  it  was  discovered 
that  fifty  bales  of  the  tobacco  did  not  belong  to 
him,  but  that  he  had  sold  them  and  had  received 
the  purchase-money ;  the  purchaser  having  left 
the  dock  warrants  relating  to  them  with  him  to 
enable  him  to  clear  them  as  the  purchaser  should 
require  them.  After  the  adjudication  the  pur- 
chaser of  the  fifty  bales  sued  the  bank,  and  re- 
covered from  them  as  damages  the  sum  which  he 
had  paid  for  the  fifty  bales,  together  with  his 
costs  of  the  action,  and  the  judgment  was  affirmed 
by  the  Court  of  Appeal.  The  bank  afterwards 
tendered  a  proof  in  the  bankruptcy  for  the 
balance  of  their  debt  beyond  the  value  of  their 
security  : — Held,  that,  in  estimating  their  value, 
they  were  entitled  to  bring  into  account  the 
costs  (their  own  as  well  as  the  plaintiff's)  of  the 
action,  but  not  the  costs  of  the  appeal.  Carr, 
Ex  2>crte,   Uo/mnnnj  In  re,   11  Ch.  D.  62;  48 
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L.  J.,  Bk.  69 ;  40  L.  T.  299  ;  27  W.  R.  435— 
C.  A. 

Proof  for  Balaneo  of  Dobt] — After  the  deci- 
sion of  the  appeal,  the  bank  8ol<l  the  fifty  bales 
for  less  than  tne  purchaser  had  paid  the  bank- 
rupt for  them  : — Held,  that  there  being  no 
evidence  that  this  loss  had  arisen  from  any  de- 
fault on  the  part  of  the  bank,  they  were  entitled 
to  bring  that  loss  into  account  in  estimating  the 
▼alac  of  their  security.    lb. 

XzooM  Soalisod  OTor  AiiosMd  Valno.] — A 
secured  creditor  who,  after  the  first  meeting 
under  a  liquidation,  proves  for  the  balance  of  his 
debt  less  the  assessed  value  of  his  security,  is 
bound  to  pay  over  to  the  trustee  any  excess 
realized  from  the  security  beyond  the  assessed 
value  ;  and  this  although  the  trustee  does  not 
object  to  the  assessment  or  offer  to  redeem. 
KiHffj  Ex  itarte^  Palt'thorj}*'.  In  rCj  20  L.  R.,  Kq. 
273  ;  44  L.  J.,  Bk.  92  ;  32  L.  T.  505  ;  23  W.  R.  681. 

Under  a  liquidation  a  secure<l  creditor  valued 
his  security,  a  jwlicy  of  assurance  for  1,2(X)Z. 
upon  the  life  of  the  debtor,  at  200/.,  the  then 
surrender  value  of  the  |)olicy,  and  proved  for  the 
balance  of  his  debt  for  the  purjxise  of  receiving 
a  dividend.  The  trmstee  accepted  the  valuation 
and  admitted  the  pnwf,  and  the  policy,  which 
the  trustee  had  no  intention  of  redeeming,  was 
retained  ^y  the  creditor.  The  debtor  died  before 
the  close  of  the  liquidation  and  the  assurance 
company  paid  to  the  creditor  the  amount  secun^d 
by  the  policy,  which  was  insufficient  to  satisfy 
all  the  moneys  due  to  him  from  the  debtor : — 
Held,  that  the  trustee  was  entitled  to  the  balance 
of  the  money  received  by  the  creditor  after  de- 
ducting the  amount  at  which  he  had  valued  his 
security  and  the  premiums  paid  by  him  to  keep 
it  on  foot.    lb. 

Partneri.] — A  security-  for  a  separate  demand 
does  not  extend  to  a  joint  demand.  IWcn  ^' 
Morrict',  Ejt  parte.  2  Glyn  &  J.  246. 

Valuation  of  Proof  for  Joint  Dobt — Cloto  of 


Composition — Action  for  Bodemption  oi  Boonrity — 
Claim  to  Sotain  loparate  Soourity.] — B.  &  Co. 
were  creditors  of  a  partnership  for  200,400/.,  for 
which  they  held  a  security  comprising  joint  pro- 
perty of  tne  firm  and  also  separate  property  of 
one  of  the  partners.  The  firm  being  in  difhculties, 
the  joint  creditors  agreed  to  accept  a  com()osi- 
tion,  and  B.  &  Co.  valued  their  security  at  800/., 
and  proved  and  received  the  composition  upon 
the  balance.  Subsequently  they  received  from 
their  security  more  than  800/.  and  interest  from 
the  date  of  valuation.  Four  years  after  the  close 
of  the  composition  the  debtors  brought  an  action 
to  redeem  their  security.  B.  &  Co.  claimed  to 
retain  the  security  on  the  separate  property  until 
they  had  received  payment  in  full  of  their  claim, 
on  the  ground  that  they  need  not  have  deducted 
the  separate  property  : — Held,  by  Jessel,  M.  R., 
that  B.  &  Co.  having  received  800/.  from  the 
security  and  accepted  the  composition  on  the 
balance,  their  whole  debt  was  discharged,  and 
they  could  not  retain  the  separate  security. 
This  decision  was  affirmed  on  ap{)cal,  on  the 
ground  that  although  B.  k  Co.  need  not  have 
deducted  the  value  of  the  separate  security,  yet, 
inasmuch  as  the  comi>osition  had  been  fixed,  and 
the  whole  proceeding  in  the  composition  had 
been  taken  and  completed  ujx)n  the  footing  of 


the  valuation  of  the  comi)ound  security  at  800/., 
it  was  too  late  to  upset  the  transaction.  OniJdery 
v.  Bartrum,  19  Ch.  D.  394  ;  51  L.  J.,  Ch.  265  ; 
45  L.  T.  689  ;  30  W.  R.  141— C.  A. 

Held,  that  leave  to  amend  the  proof  could  not 
now  be  given,  whatever  might  have  been  the 
case  had  ^  proper  application  for  that  purpos 
been  made  during  the  pendency  of  the  composi- 
tion proceedings,    lb. 

Failnro  of  Boonrity.] — B.  became  insolvent  in 
1827.  His  mother  held  a  security  on  a  con- 
tingent interest  of  his  expectant  on  her  death, 
which  interest  would  fail  if  he  died  in  her  life- 
time. She  did  not  prove  in  the  insolvency,  but 
retained  her  security,  and  the  assignee  sold  the 
equity  of  redemption,  which  was  purchased  by  a 
trustee  for  persons  of  whom  the  mother  was  one. 
In  1857  B.  died  in  his  mother's  lifetime,  so  that 
the  security  failed.  The  mother  died  in  1864, 
and  in  1866,  further  assets  having  unexpectedly 
come  in,  the  personal  representative  of  the 
mother  claimed  to  prove,  and  the  proof  was 
admitted  by  the  commissioner  : — Held,  that  the 
proof  had  been  rightly  admitted,  Pealtr^  Er 
parte,  Brodie.  U  re,  2  L.  R.,  Ch.  453  ;  15  W.  R. 
702;  16L.  T.  511. 

ii.   Who  are  tSceured  (M'ditors. 

Jndgmont  Creditors — Oamisheos.]— A  judg- 
ment creditor,  H.,  having  by  leave  of  a  jadge 
proceeded  against  a  garnishee,  who  was  an 
auctioneer.  P.  had  sent  him  goods  for  sale  for 
ready  money,  not  to  be  removed  until  payment. 
The  auctioneer  sold  them  on  those  terms,  stated 
in  the  conditions  of  sale,  and  received  part  of  ihe 
price  from  some  of  the  purchasers  ;  but  H. ,  who 
had  purchased  part,  took  them  away  without  pay- 
ment, and  without  the  consent  of  the  auctioneer 
or  of  P.  H.  refused  to  pay,  offering  to  set  off  a 
debt  due  to  him  from  P. ;  this  was  declined.  H., 
having  obtained  judgment  against  P..  obtained  an 
onler  to  attach  the  price  of  the  goods  remaining 
in  the  auctioneer  s  hands,  under  17  &  18  Yict. 
c.  125,  8.  61,  which  was  served  on  the  gamisbee. 
On  the  same  day,  but  after  the  service,  P.  became 
bankrupt.  His  a^ignees  claimed  the  money  from 
the  garnishee,  and  also  demanded  payment  from 
H.  of  the  price  of  the  goods  taken  away  by  him : — 
Held,  that  the  service  of  the  order  bound  the  debt, 
so  as  to  render  the  judgment  creditor  a  creditor 
having  security  for  his  debt,  within  12  &  13  Vict. 
c.  106,  s.  184,  but  did  not  give  a  lien,  so  as  to 
bring  him  within  the  exception  in  that  section ; 
and,  consequently,  that  the  judgment  creditor 
could  not  prevail  against  the  assignees.  Holmes 
V.  Tuttm,  5  El.  k  Bl.  65  ;  24  L.  J.,  Q.  B.  346  ; 
1  Jur.,  N.  S.  976. 

A  garnishee  was  ordered}  under  17  &  18  Vict, 
c.  125,  B.  63,  to  pay  a  plaintiff  s  judgment-4cbt 
forthwith,  or  execution  to  issue.  The  order  wiis 
served  and  payment  demanded,  but  subsequently, 
and  before  payment  or  execution,  the  judgment 
debtor  beoime  bankrupt :  —  Held,  that  the 
plaintiff  was  only  a  creditor  having  security  for 
his  debt  within  12  &  13  Vict.  c.  106,  s.  184.  that 
such  security  was  not  such  a  lien  as  was  protected 
by  the  exception  in  that  section,  and  that  he  ^vas 
not  entitled  to  the  amount  of  his  judgment  debt 
in  the  garnishee's  hands  as  against  the  assignees 
in  bankruptcy  of  the  judgment  debtor.  TUhmrj 
V.  Brown,  6  Jur.,  N.  S.  1161  ;  3  L,  T.  380  ;  » 
VV.  R,  147. 
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Seqnet tration  of  Beneflee.] — ^A  sequestra- 
tion, issued  by  a  judgment  creditor  of  a  beneficed 
cleygyman  who  becomes  bankrupt,  is  entitled  to 
priority  over  a  subsequent  sequestration  issued 
by  his  assignees  under  the  bankruptcy,  notwith- 
standing that  the  first  of  such  sequestrations  was 
not  published  until  after  the  commission  of  the 
act  of  bankruptcy.  Hopkins  v.  Clarky  4  B.  & 
S.  836 ;  33  L.  J.,  Q.  B.  93 ;  10  Jur.,  N.  S.  439  ; 
12  W.  R.  370.  Affirmed,  5  B,  &  S.  753  ;  33  L.  J., 
Q.  B.  334  ;  10  Jur.,  N.  S.  1071  ;  12  W.  R.  1029— 
Ex.  Ch. 

The  judgment  creditor  in  such  case  is  not  a 
creditor  having  security  for  his  debt,  within  12 
&  13  Vict.  c.  106,  8.  184.     lb. 

Foreign  Attaehmenti.] — Property  attached  in 
Jersey,  being  by  the  laws  of  that  island  Tested  in 
the  creditor  attaching,  upon  confirmation  by  the 
court  of  the  island,  in  caae  of  a  bankruptcy : — 
Held,  that  the  creditors  attaching  were  entitletl 
to  hold  the  property  attached,  and  to  prove  for 
the  residue,  where  the  act  of  bankruptcy  was 
subsequent  to  the  completion  of  the  judicial  act, 
whether  on  the  same  or  any  other  day.  D'ObreCy 
Ex  parte,  S  Yes,  S2. 

A  creditor  in  England,  and  subject  to  the 
bankrupt  laws,  haying  attached  the  bankrupt's 
estate  abroad,  must  restore  it.  Bcnfield  v.  Solo- 
mon*, 9  Yes.  80. 

Mayor*!  Court.] — A  creditor  who  has  served 

a  writ  of  foreign  attachment  in  an  action  in  the 
Mayor's  Court,  but  has  not  obtained  judgment 
in  the  action  before  the  sommencement  of  the 
bankruptcy  or  liquidation  of  his  debtor,  is  not 
**  a  creditor  holding  security  on  the  property  of 
the  debtor**  within  the  meaning  of  s.  12  of  the 
Bankruptcy  Act,  1869.  Levy  v.  Lovell,  14 
Ch.  D.  234  ;  49  L.  J.,  Ch.  305  ;  42  L.  T.  242  ; 
28  W.  R.  602— C.  A. 

Tolsey  Court  of  Bristol.] — ^An  attachment 

of  the  goods  of  the  defendant  in  an  action  of  debt 
in  the  Tolzey  Court  of  Bristol  is  only  a  process  to 
compel  the  appearance  of  the  defendant,  and 
does  not  make  the  plaintiff  a  secured  creditor 
within  the  meaning  of  sect.  16,  sub-s.  5,  of  the 
Bankruptcy  Act,  1869.  The  effect  of  an  attach- 
ment in  the  Tolzey  Court  being  the  same  as  that 
of  a  foreign  attachment  under  the  custom  of  the 
Mayor's  Court  of  London.  Sear,  Ex  partem  Pricey 
In  re,  17  Ch.  D.  74  ;  44  L.  T.  887— C.  A, 

CoiLditional  Aeeoptanoo  of  Bill  of  Xzchange.] — 
R.  &  Co.  consigned  goods  to  H.  for  sale,  drew 
bills  on  him  which  they  indorsed  to  B.,  to  whom 
they  handed,  the  bills  of  lading  as  a  security, 
and  wrote  to  H.  asking  him  to  accept  the  bills 
as  against  the  goods.  H.  gave  an  acceptance  : 
'*  Accepted  payable  at  the  I.  Bank  on  the  de- 
livery up  of  the  bills  of  lading."  At  the  time 
when  the  bills  became  payable  the  affairs  of  H. 
were  in  course  of  liquidation  by  arrangement : — 
Held,  that  the  conditional  acceptance  made  the 
security  of  B.  virtually  a  security  on  the  pro- 
perty 6t  H.,  and  that  B.  could  not  prove  against 
the  estate  of  H.  without  deducting  the  talne  of 
Uie  security.  Brett,  Ex  parte,  Howe,  In  re,  6 
L.  B.,  Ch.  838  ;  40  L.  J.,  Bk.  64  ;  26  L.  T.  262 ; 
19  W.  B.  1101. 

Xortgafe  of  Bills  of  Xzohange.]— A  Bombay 
fizm  drew  bills  upoa  a  London  firm,  who  ac- 


cepted them  against  cei*tain  consignments.  The 
Bombay  firm  ple<lgcd  the  bills  and  shipping 
documents  with  a  bank  under  a  letter  of  hypothe- 
cation to  which  the  London  firm  was  not  a  party. 
The  Bombay  and  London  firms  both  became 
bankrupt.  The  bank  thereupon  sold  the  goods, 
and  sought  to  prove  against  the  estate  of  the 
London  firm  for  the  balance  due  after  deducting 
the  proceeds  of  sale  less  one-half  per  cent, 
broker's  commission,  and  two  and  a-half  per 
cent,  merchant's  commission  : — Held,  that  the 
London  firm  was  not  bound  by  the  terms  of  the 
letter  of  hypothecation,  that  the  bank  was  in  the 
position  of  a  mortgagee  or  pledgee  of  the  goods, 
and  was  entitled  only  to  deduct  from  the 
purchase-money  the  bare  expense  of  realization, 
namely  the  broker's  commission,  and  to  prove 
for  the  balance  of  the  biUs  after  deducting  the 
proceeds  of  the  goods,  less  the  broker's  commis- 
sion. Oriental  Bank  Corporation,  Ex  parte, 
Baumann,  In  re,  30  L.  T.  803— L.  J. 

iii.  When  Value  of  Security  must  be  Deducted. 

A  bankrupt's  property  pledged  must  be  sold, 
and  the  excess  proved  as  a  debt.  Tkoogood,  Ex 
parte,  19  Ves.  231. 

A  creditor,  who  has  obtained .  goods  of  his 
debtor  just  before  bankruptcy,  cannot  prove  for 
the  residue  without  accounting  for  the  goods  so 
obtained.    Smith,  Ex  parte,  3  Bro.  C.  G.  46. 

A  claim  or  proof  cannot  be  resisted  because  the 
creditor  has  property  belonging  to  the  estate  in 
his  possession  ;  that  is  only  a  ground  to  restrain 
payment  of  the  dividends.  Dobson,  Ex  parte, 
1  Mont.  &  Ayr.  666  ;  4  Deac.  &  Chit.  69. 

The  mere  circumstance  of  a  creditor  coming 
in  under  the  commission  to  prove  or  claim  a 
debt,  only  gives  the  court  jurisdiction  as  to  the 
proof  or  claim,  and  not  over  any  proi)erty  in  his 
possession  of  which  he  claims  the  legal  owner- 
ship,   lb, 

A  vendor  of  teas  who  retains  them  in  his  hands, 
a  deposit  in  part  payment  being  made,  and  the 
residue  to  be  paid  on  a  prompt  day,  will,  upon  de- 
fault in  payment  upon  the  prompt  day,  be  entitled 
to  resell  such  portions  as  remain  in  his  hands, 
and  to  prove  against  the  estate  of  the  former 
purchaser  for  the  difference,  if  he  has  in  the 
meantime  become  bankrupt.  Moffai:t,  Ex  parte, 
4  Jur.  669  ;  1  Mont.,  D.  &  D.  282. 

A  composition  creditor,  who  receives  an  assign- 
ment of  a  debt  as  a  security  for  the  composition, 
is  not,  when  the  old  debt  revives,  entitled  to  re- 
tain the  debt  on  a  question  of  proof.  EUis,  Ex 
parte,  2  Mont.  &  Ayr.  370. 

A  creditor,  to  whom  a  bankrupt  has  made  an 
assignment  to  secure  a  debt,  with  interest,  can- 
not, without  giving  up  the  security,  prove  upon 
a  promissory  note,  part  of  the  consideration  for 
which  consists  of  arrears  of  interest  upon  the 
secured  debt.  Clark,  Ex  parte,  1  Mont.,  D.  &  D. 
622. 

A  security  given  by  the  bankrupt  to  a  creditor 
on  an  expectancy,  as  next  of  kin,  in  the  event 
of  a  person  dying  intestate,  must  be  noticed  by 
the  creditor  in  his  proof.  ADTvirk,  Ex  parte,  2 
Deac.  58  ;  3  Mont,  k  Ayr.  1. 

If  a  creditor,  who  has  an  additional  security 
for  his  debt,  takes  the  bankrupt's  acceptances,  it 
is  his  duty,  when  he  proves  the  debt,  to  state 
that  &ct ;  and  where  a  creditor  had  not  done  so, 
the  proof  was  ordered  to  be  expunged,  with 
liberty  for  him  to  go  again  before  the  eommi9* 

M  M  2 


1063 


BANKRUPTCY— Proo/  of  Debts. 


1064 


sioncrs  and  tender  his  proof.  HotMck,  Exparte^ 
Back,  390. 

When  on  the  bankruptcy  or  liquidation  of 
a  mortgagor,  a  first  mortgagee  elects  to  give  up 
his  security  altogether,  and  to  prove  for  the  whole 
of  his  mortgage  debt,  the  security  so  given  up 
docs  not  merge  in  the  equity  of  redemption  for 
the  benefit  of  a  second  mortgagee,  but  is  avail- 
able in  the  hands  of  the  trustee  in  the  bank- 
ruptcy or  liquidation  for  the  benefit  of  the 
general  creditors.  CVavknall  v.  Jan*on,  6  Ch.  D. 
735  ;  46  L.  J.,  Ch.  662  ;  37  L.  T.  118 ;  25  W.  R.  904. 

A  mortgagee  having  given  up  his  mortgage, 
and  proved  under  a  commission  against  the 
mortgagor,  is  not  allowed  to  retract.  Doumes^ 
Ex  parte,  18  Ves.  290  ;  1  Rose,  96. 

A  creditor  who  proves  his  whole  debt,  and  ex- 
hibits a  mortgage  for  part,  and  receives  a  divi- 
dend, forfeits  the  mortgage.  Eidington,  Ex 
parte,  1  Mont.  72. 

A  debt  cannot  be  expunged  because  a  creditor 
holds  a  security  not  disclosed  on  proving ;  so 
doing  is  an  election  to  abandon  his  hen  thereon. 
Riilfe,  Ex  parte,  3  Mont.  &  Ayr.  305. 

Lease  to  Bankrnpt  and  former  Partner.]— The 
rule  as  to  what  securities  a  secured  creditor  of  a 
bankrupt  is  bound  to  value  and  deduct  on  prov- 
ing against  the  bankrupt's  estate,  explained. 
Two  partners,  who  were  interested  in  equal 
shares  in  the  business  of  the  partnership,  dis- 
solved partnership.  Thev  had  carried  on  busi- 
ness at  some  mills,  of  which  they  held  a  lease, 
granted  to  them,  their  executors,  administrators 
and  assigns.  On  the  dissolution,  the  partnership 
assets,  other  than  the  lease  and  the  fixtures,  were 
divided  equally  between  the  two  partners.  It 
was  agreed  that  one  of  them  shoula  be  entitled 
to  carry  on  the  business  for  seven  years  on  his 
own  account,  and  that  he  should  pay  the  debts  of 
the  firm  and  indemnify  the  retiring  partner 
against  them.  The  retiring  partner  lent  the 
other  the  value  of  his  moiety  of  the  partnership 
assets  (other  than  the  lease  and  fixtures) 
and  granted  him  a  lease  for  seven  years  of  his 
moiety  of  the  mills  and  fixtures.  The  original 
lease  was  deposited  by  the  continuing  and  the 
retiring  partners  with  the  bankers  of  the  former, 
as  security  for  the  balance  which  might  for  the 
time  being  be  due  from  him  to  them,  it  being 
expressly  provided  that  the  retiring  partner 
should  be  liable  to  the  bankers  only  as  a  surety 
for  the  other.  The  continuing  partner,  before 
the  end  of  the  seven  years,  filed  a  liquidation 
petition  : — Held,  that,  as  to  a  moiety  of  the  lease 
and  fixtures,  the  bankers'  security  was  upon  the 
separate  estate  of  the  liquidating  debtor,  and 
that,  before  proving  in  the  liquidation  for  the 
balance  due  to  them  by  him,  they  must  deduct  a 
moiety  of  the  value  of  the  lease  and  fixtures. 
West  Riding  Union  Banking  Company,  Ex 
parte,  Turner,  In  re,  19  Ch.  D.  106  ;  46  L.  T, 
546  ;  30  W.  R.  239— C.  A. 

Billi  of  Xzcha2Lge.]— C,  a  factor,  accepted 
bills  drawn  by  A.  and  B.,  his  principals,  under  an 
agreement  that  the  proceeds  of  gooas  sent  to  him 
as  factor  should  be  security  for  payment  of  the 
bills  :  such  bills  were  paid  by  A.  and  B.  to  their 
bankers,  who  knew  of  the  agreement ;  A.  and 
B.,  and  C.  became  bankrupt,  and  the  bills  were 
dishonoured: — Held,  that  the  bankers  might 
have  the  proceeds  of  the  goods  applied  in  pay- 
ment of  the  bills,  and  prove  for  the  balance 


remaining  due  against  both  estates.  Having 
proved  the  full  debt  makes  no  difference ;  it 
must  be  expunged  pro  tanto.  Hohhouse,  Ex 
parte,  3  Mont.  &  Ayr.  269. 

Bhareiin  CompaBy — Partners.] — Where  shares 
in  a  company  stood  in  the  separate  names  of  two 
partners,  and  the  company's  deed  provided  that 
no  shares  should  be  held  jointly,  but  the  partners 
agreed  that  the  shares  should  be  partnership 
property,  the  company  cannot  prove  a  joint  debt 
against  the  partners  without  deducting  the 
amount  of  such  shares  as  they  hold  as  security. 
Ctmnell,  Ex  jmrtc,  3  Mont.  &  Avr.  581  ;  3  Deac. 
201. 

Proof  withont  dedncting  Seeority — Eifeot] — 
A  secured  creditor  who  proves  his  debt  under 
a  liquidation  petition,  without  deducting  the 
value  of  his  security,  cannot,  after  a  composition 
has  been  accepted,  be  allowed  to  set  up  his 
security.  Balbirnie,  In  re,  Jameson.  Ex  partr^ 
3  Ch.  D.  488  ;  35  L.  T.  533— C.  A. 

A  judgment  creditor  delivered  a  fi.  fa.  to  the 
sheriff  before  the  debtor  filed  a  liquidation  peti- 
tion, but  no  seizure  was  made  until  after  the 
creditors  had  resolved  to  accept  a  composition, 
the  resolutions  had  been  registered,  and  the 
debtor  had  paid  the  amount  of  the  composition 
to  a  trustee  appointed  by  the  creditors  : — Held, 
that  the  execution  creditor  was  not  a  creditor 
holding  a  security  at  the  time  when  the  composi- 
tion became  binding,  and  that  he  could  not 
enforce  his  writ  against  the  debtor's  goods  after- 
wards.   Ih, 

Eleetion.] — A  plaintiff  recovered  judgment  in 
an  action  of  detinue.  The  defendant  became 
bankrupt,  and  the  plaintiff,  his  judgment  being 
still  unsatisfied,  carried  in  a  claim  for  .the  full 
amount  of  the  judgment  debt,  but  his  claim  was 
neither  admitted  nor  rejected,  and  he  never  voted 
at  any  meeting  of  the  creditors : — Held,  that  be 
had  not  by  this  elected  to  give  up  his  property 
in  the  subject-matter  of  the  action  of  detinue. 
Ware,  In  re,  Drake,  Ex  parte,  5  Ch.  D.  866 ; 
46  L.  J.,  Bk.  105 ;  36  L.  T.  677 ;  25  W^.  R.  641— C.  A. 

Omitting  Seonrity  by  Mistake.  1 — Semble,  that 
a  secured  creditor,  who  by  mistake  has  omitted 
from  his  proof  of  debt  a  part  of  his  security,  will 
not  necessarily  be  held  to  have  forfeited  that 
part,  but  may  be  allowed  to  rectify  his  proof. 
Ba^shaw,  Ex  parte,  Ker,  In  re,  13  Ch.  D.  304  ; 
41  L.  T.  743  ;  28  W.  R.  403— C.  A. 

Where  parties  have  proved  their  debts  on  the 
footing  of  holding  no  security,  they  will  not 
gener^ly  be  permitted  to  withdraw  their  proof 
and  set  up  a  security ;  but  ignorance  of  the  exist- 
ence of  a  security  may  be  ground  for  granting 
relief  to  a  party  who  has  so  proved.  Gmgeon 
V.  Oerrard,  iY.liC.  119. 

A  creditor  who  had  proved  a  debt,  and  voted 
in  respect  of  it,  subsequently  discovered  that  he 
had  omitted  to  state  and  value  a  certain  mort- 
gage security.  He  obtained  leave  to  withdraw 
his  proof  and  file  an  amended  one  upon  certain 
conditions.  Having  appealed  against  the  order, 
and  the  appeal  having  been  dismissed,  no  further 
steps  were  taken  by  the  creditor..  The  tnastece 
in  the  bankruptcy  obtained  an  order  declaring 
that  they  were  entitled  to  the  proceeds  of  the 
mortgage  security  which  had  be^  omitted  from 
the  original  proof : — ^Held  (revereing  tJhe  decisioik 
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of  the  court  below),  that  the  matter  was  not  res 
judicata,  and  that  as  there  had  been  a  bon&  fide 
mistake  on  the  part  of  the  proving  creditor  in 
the  omission  of  his  mortgage  security,  he  was 
entitled  to  have  it  rectified  and  to  amend  his  proof. 
muttony  Ex  parte,  Gr fares,  In  re,  43  L.  T. 
480. 

Froof  of  Debt  without  Yaluiiig  the  Seourity — 
Whether  Surety  Discharged.]— The  defendant 
became  surety  for  the  payment  of  a  debt  of  400/., 
owing  from  P.  to  the  plaintiff ;  and  by  agreement 
between  the  parties,  P.  handed  over  a  policy  of 
insurance  on  his  life  to  the  plaintiff  as  collateral 
security.  P.  afterwards  became  bankrupt,  and 
at  that  time  two  of  the  premiums  on  the  policy 
remained  unpaid,  and  the  {x>licy  had  lapsed.  The 
plaintiff  proved  in  B.'s  bankruptcy  for  the  full 
amount  of  her  debt,  stating  in  her  proof  that  she 
held  the  policy  as  collateral  security,  but  putting 
no  value  on  it.  The  policy  was  afterwards  given 
up  to  the  trustee  in  bankruptcy  for  the  benefit 
of  the  creditors,  and  the  insurance  company 
agreed  to  reinstate  it.  The  plaintiff  sued  the 
defendant,  as  surety,  for  the  amount  of  P.'s  debt, 
and  at  the  trial  the  plain  tiff  *s  counsel  agreed  to 
credit  the  defendant  with  32/.,  being  the  admitted 
value  of  the  policy  when  reinstated : — Held 
(affirming  the  judgment  of  Field,  J.),  that  the 
defendant's  position  as  a  surety  was  not  altered 
so  83  to  discharge  him  from  liability,  by  reason 
of  the  course  the  plaintiff  had  pursued  in  the 
bankruptcy,  as  the  policy  was  valueless  when 
she  sent  in  her  proof.  Rainbow  v.  Juggin»,  5 
Q.  B.  D.  422  ;  49  L.  J.,  Q.  B.  718  ;  43  L.  T.  346  ; 
29  W.  R.  130— C.  A.  Affirming  6  Q.  B.  D.  138 ; 
49  L.  J.,  Q.  B.  353 ;  42  L.  T.  88  ;  28  W.  R.  428. 

Held,  also,  that,  if  the  policy  was  of  value 
when  the  plaintiff  proved  in  the  bankruptcy, 
and  if  she  exercised  her  option,  under  the  bank- 
ruptcy law,  of  handing  over  her  security  to  the 
trustee,  and  proving  for  the  whole  amount  of 
her  debt,  the  defendant  was  not  thereby  wholly 
discharged  from  liability  as  a  surety,  but  only 
to  the  extent  of  the  value  of  the  policy,    Ih. 

Creditor  not  bound  by  Debtor*!  Estimate  of 
Seearity.] — A  secured  creditor  is  in  no  way 
bound  by  a  compounding  debtor's  estimate  of 
the  value  of  his  security.  IIfldgkin«on,  Ex  parte, 
Be^ticiek,  In  re,  1  Ch.  D.  702  ;  45  L.  J.,  Bk.  78  ; 
34  L.  T.  73.  Affirmed,  2  Ch.  D.  485  ;  45  L.  J., 
Bk.  148  ;  34  L.  T.  784  ;  24  W.  R.  938— C.  A. 

He  is  entitled  to  abstain  from  proving  his  debt, 
or  taking  any  part  in  the  composition  proceed- 
ings, and,  when  he  has  realised  his  security,  he 
may  claim  from  the  debtor  payment  of  the  com- 
position upon  the  balance  which  may  then 
remain  unsatisfied  of  the  debt.    IK 


iv.   When  Value  of  Seetirity  need  not  he 
Dedu-cted. 

Seearity  given  by  Third  Persons.]— The  deduc- 
tion of  a  security  is  never  made  in  bankruptcy, 
except  when  it  is  the  property  of  the  bankrupt. 
Parr,  Ex  parte,  1  Rose,  76  ;  18  Ves.  65. 

Security  is  not  to  go  in  reduction  of  proof,  un- 
less the  property  of  the  estate  ag;ainst  which  the 
proof  is  ordered.  Adams,  Ex  parte,  3  Mont.  & 
Ayr.  265. 

'Creditors  having  securities  of  third  persons  to  a 
greater  amount  than  the  debt,  may  prove  and  re- 
ceive dividends  upon  the  full  amount  of  the  se- 


curities, to  the  extent  of  20^.  in  the  pound  upon 
the  actual  debt.  Bloxham,  Ex  parte,  6  Yes. 
449,  800. 

A  creditor  has  a  right  to  prove,  and  avail  him- 
self of  all  collateral  securities  from  third  persons, 
to  the  extent  of  20jt.  in  the  pound ;  therefore, 
where  bills  are  drawn  and  accepted  by  the  same 
persons  as  constituting  distinct  firms,  proof  may 
be  made  against  the  acceptor,  without  deducting 
the  value  of  a  security  from  the  drawer.  Parr, 
Ex  parte,  18  Ves.  65 ;  1  Rose,  76. 

A  bankrupt,  previously  to  the  commission 
against  him,  procured  persons  to  assign  an  inte- 
rest in  copyhold  premises,  as  a  security  to  a  cre- 
ditor of  his.  The  creditor  may  prove  under  the 
commission,  without  delivering  up  such  security, 
Goodman,  Ex  parte,  3  Madd.  373. 

Seenrity  by  Bankrupt  and  Wife.] — ^Where  a 
bankrupt  and  his  wife  executed  a  power  of 
appointment  of  the  wife's  estate  to  a  creditor  as 
a  security  for  a  debt  due  from  the  bankrupt ; — 
Held,  that  the  creditor  might  prove  for  the  whole 
debt  without  giving  up  the  security,  it  being  in- 
cumbent on  him  to  recover  what  he  could  from 
the  bankrupt's  estate  before  he  resorted  to  the 
property  of  the  wife.  Uedderley,  Ex  parte,  2 
Mont.,  D.  &  D.  487. 

Partners— Separate  Seenrity.]— W.  and  T., 
partners,  being  indebted  to  A.  in  10,000^  on  bills, 
T.  alone  assigned  to  A.  certain  securities  to  secure 
the  10,000/.,  under  which  8,414/.  was  received. 
On  the  bankruptcy  of  W.  and  T. : — Held,  that  A. 
might  prove  for  10,000/.,  without  deducting  the 
8,414/.  from  the  proof.  Adams,  Ex  parte,  3 
Mont.  &  Ayr.  157. 

A  creditor,  having  a  joint  and  several  security 
for  his  debt,  is  not  entitled  to  double  proof  against 
the  joint  and  separate  estates,  although  his  debt 
is  secured  by  two  independent  instruments. 
Hill,  Ex  parte,  2  Deac.  249. 

A  joint  creditor,  having  separate  security  from 
one  of  his  co-debtors,  was  admitted  to  prove  his 
debt  against  the  joint  estate,  without  surrender  or 
sale  of  his  security.  Peacock,  Ex  parte,  2  Glyn 
&  J.  27. 

An  equitable  mortgagee  of  one  partner  for  a 
debt  due  from  the  other,  may  prove  his  whole  debt 
against  the  separate  estate  of  that  partner,  and 
retain  his  security  against  the  first.  Rogers,  Eon 
parte,  1  Deac.  &  Chit.  38. 

A  joint  creditor  took  an  equitable  mortgage 
from  one  of  two  partners,  as  a  security  for  his 
debt ;  after  which  that  partner  died,  and  the 
other  became  bankrupt': — Held,  that  the  creditor 
might  prove  the  amount  of  his  debt  without  the 
previous  sale  of  his  security.  Bowden^  Ex  parte, 
1  Deac.  &  Chit.  135. 

A.  and  B.,  co-partners,  executed  a  mortgage 
upon  their  joint  property,  for  securing  payment 
of  a  sum  of  money  due  by  them  to  C  ;  and  by 
the  mortgage  deed  they  entered  into  a  joint  and 
several  covenant  for  payment  of  the  debt  to  C. 
Upon  the  bankruptcy  of  A.  and  B. :— Held,  that 
C.  was  entitled  to  prove  his  debt  against  the 
separate  estates  of  A.  and  B.  respectively,  with- 
out giving  up  his  joint  security.  Skeppard,  Ex 
parte,  3  Jur.  1147 ;  2  Mont.,  D.  k  D.  204. 

A  creditor,  whose  debt  was  secured  by  the  joint 
and  several  covenants  of  two  partners  in  trade, 
and  also  by  a  mortgage  on  part  of  the  joint  pro- 
perty, admitted  to  prove  his  debt  against  the 
separate  estate  of  each  without  surrendering  or 
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realizing  his  mortgage  security.  Plummer,  In 
re,  1  Ph.  56. 

One  of  three  partners  deposited  with  a  joint 
creditor  a  bond  belonging  to  himself,  to  secare 
the  partnership  debt : — Held,  on  the  bankruptcy 
of  the  partners,  that  the  creditor  could  prove  the 
amount  of  his  debt  against  the  joint  estate,  with- 
out giving  up  the  bond.  Halifax^  Ex  parte,  1 
Mont.,  D.  &  D.  544. 

Property  belonging  to  a  member  of  a  firm  was 
charged  by  him  in  favour  of  a  bank  for  securing 
his  own  private  debts  to  the  bank,  and  also  those 
of  the  firm.  Each  partner  in  the  firm  having 
gone  into  liquidation,  the  bank  realized  the  se- 
curity, deducted  the  private  debt  of  the  owner 
out  of  the  proceeds  of  sale,  and  carried  over  the 
residue  to  a  suspense  account : — Held,  that  the 
bank  was  not  nrevented  from  proving  for  their 
whole  debt  against  the  joint  estate.  Watson,  Ex 
parte,  Walker,  In  re,  42X.  T.  616  ;  28  W.  R.  632. 

Partiet  to  Bill  of  Xzohaage.] — A  depositary 
has  a  right  to  avail  himself  of  nis  pledge  to  its 
utmost  extent  in  point  of  proof,  and  to  his  fullest 
and  most  complete  indemnity  at  the  time  of 
proving.  Thus,  a  creditor,  with  whom  a  bill  of 
exchange  had  been  deposited  as  a  security,  first 
proved  nis  debt  against  the  estate  of  the  drawee, 
his  principal  debtor,  and  thereby  and  by  other 
means  reduced  his  debt  to  14/.  Subsequently  to 
that,  the  acceptor  became  bankrupt ;  under  his 
commission  he  was  entitled  to  prove,  not  only  the 
14/.,  but  all  the  interest  upon  his  debt  at  the 
time  of  making  that  proof  to  the  complete  liqui- 
dation of  the  account  in  respect  of  which  he  held 
the  bill  as  a  security.  Martin,  Ex  parte,  1 
Rose,  87. 

When  a  bill  of  exchange,  accepted  for  the  ac- 
commodation of  the  drawer,  is  deposited  by  him 
as  security  for  a  debt  less  than  the  amount  of  the 
bill,  the  holder  is  entitled  to  prove  in  the  bank- 
ruptcy of  the  acceptor  for  the  full  amount  of  the 
bill,  though  he  cannot  receive  dividends  in  ex- 
cess of  the  debt  due  to  him  by  the  drawer.  New- 
ton,  Ex  jMirfe,  Griffin,  Ex  jmrti',  Bunyard,  In 
re,  16  Ch.  D.  330  ;'  50  L.  J.,  Ch.  484  ;  44  L.  T. 
232  ;  29  W.  R.  407— C.  A. 

A.  owed  B.  227/.,  and  to  secure  the  amount  de- 
posited with  him  bills  to  the  amount  of  1,158/., 
drawn  by  A.  and  accepted  by  C.  A.  and  C.  both 
became  bankrupt : — Held,  that  B.  might  prove 
the  full  amount  of  the  bills  under  the  fiat  against 
C,  but  not  to  receive  dividends  beyond  227/. 
Phillips,  Ex  parte,  1  Mont.,  D.  &  D.  232. 

A  firm  in  Charleston  applied  to  a  firm  in  Liver- 
pool to  raise  the  necessary  funds  for  the  purchase 
of  cotton  in  America  for  sale  in  England,  at  the 
risk  of  certain  speculators  for  whom  they  acted, 
and  the  Liverpool  firm  applied  to  an  English 
bank  for  an  advance  for  that  purpose.  An  ar- 
rangement was  accordingly  made,  under  which 
the  Charleston  firm  drew  upon  an  American 
branch  of  the  bank  for  the  amount  required, 
purchased  the  cotton,  consigned  it  to  the  Liver- 
pool firm,  drew  bills  upon  that  firm,  and  indorsed 
them  to  the  bank.  At  the  same  time  the  cotton 
was  consigned  to  the  Liverpool  firm,  who  ac- 
cepted the  bills  drawn  upon  them  by  the  Charles- 
ton firm,  and  the  bills  of  lading  were  endorsed 
by  the  Charleston  firm  to  the  bank  as  security 
for  thci r  advance.  Afterwards  the  Liverpool  and 
Charleston  firms  became  insolvent.  The.  value 
of  the  cotton  was  insufiicient  to  cover  the  accept- 
ances of  the  Liverpool  firm : — Held,  that  the  trans- 


action was  a  joint  adventure  of  the  Charleston 
and  Liverpool  firms,  and  that  they  were  jointly 
interested  in  the  cotton,  and  consequently  that 
the  bank  could  prove  against  the  estate  of  the 
Liverpool  firm  for  the  sum  advanced  without 
giving  up  their  security.  English  a^  American 
Bank,  Ex  parU,  4  L.  R.,  Ch.  49  ;  19  L.  T.  302. 

Bills  of  XzchaiLgo  held  by  Banker  pendiiis 
Discoiuit] — Bills  of  exchange  indorsed  by  a 
customer  to  his  banker  in  order  that  they  may 
be  discounted  and  held  by  the  banker  "  pending 
discount,"  i.e.,  pending  enquiries  as  to  the  sol- 
vency of  the  acceptors,  the  banker  meanwhile 
making  some  advances  to  the  customer  on  the 
credit  of  the  bills,  are  not  securities,  which  the 
banker,  in  proving  in  the  customer's  bankruptcy 
for  the  amount  due  to  him  by  the  customer,  is 
bound  to  value.  The  banker  is  entitled  to  prove 
for  the  full  amount  due  to  him,  and  ako  to 
recover  what  he  can  from  the  other  parties  to 
the  bills,  provided  that  he  does  not  receive  in 
the  whole  more  than  2,0s.  in  the  pound.  Schofield^ 
Ex  parte,  Firth,  In  re,  12  Ch.  D.  337  ;  48  L.  J., 
Bk.  122  ;  40  L.  T.  823  ;  27  W.  R.  925— C.  A. 

Equitable  Mortgage.^ — An  equitable  mort- 
gagee of  an  estate  of  which  a  bankrupt  is  legally 
the  owner  may  prove,  without  giving  up  his 
security,  if  the  estate  which  is  subject  to  the 
mortgage  is  so  encumbered,  that  the  bankrupt 
would  have  no  beneficial  interest  in  it  if  the 
mortgage  was  removed.  Turner,  Ex  parte,  3 
Mont.,  D.  k  D.  576. 

A  partnership,  consisting  of  a  father  and  son, 
was  dissolved.  The  father  equitably  mortgaged 
an  estate  of  his  own  to  secure  a  debt  due  from  the 
sou  separately,  and  afterwards  died  indebted, 
jointly  with  his  son,  to  an  amount  more  than 
sufficient  to  exhaust  his  assets,  including  the 
mortgaged  estate,  even  if  the  mortgage  were  re- 
moved. The  estate  descended  to  the  son,  who 
became  bankrupt : — Held,  that  the  mortgagee 
might  prove  and  keep  his  security.    lb. 

Cross  Securities.] — When  a  man  had  borrowed 
money  upon  the  guarantee  of  a  surety,  and  the 
surety  held  a  security  from  the  borrower,  on  the 
bankruptcy  of  the  borrower  the  principal  creditor 
was  avowed  to  prove  his  debt  without  regard  to 
the  security.  YetcdaXl,  In  re,  Braithwaite,  Ex 
parte,  46  L.  J.,  Bk.  87  ;  36  L.  T.  520  ;  25  W,  R 
636.  Aflii-med,  46  L.  J.,  Bk.  109  ;  36  L.  T.  841  ; 
25  W.  R.  741— C.  A. 

A  bank,  carrying  on  business  in  Bombay  and 
London,  sold  to  C.  &  Sons,  of  Bombay,  their  ac- 
ceptances for  25,000/.,  payable  in  London  three 
and  four  months  after  sight.  In  payment,  C.  & 
Sons  gave  the  bank  bills  20,000/.,  drawn  on  C.  & 
Co.,  payable  six  months  after  sights  and  5.000/. 
in  cash,  together  with  a  further  sum,  by  way  of 
discount,  in  respect  of  the  difference  of  times 
when  the  bills  became  due.  C.  &  Co.  accepteil 
the  bills  drawn  on  them,  and  C.  &  Sons  indorsed 
to  C.  &  Co.  the  bank's  acceptances  for  25,000/. 
Tlie  bank  being  unable  to  meet  some  of  their 
acceptances,  gave  C.  &  Co.  a  security  for  pay- 
ment. Subsequently  the  bank  became  insolvent, 
and  was  ordered  to  be  wound  up.  Both  C.  &  Co. 
and  C.  &  Sons  executed  assignments  for  benefit 
of  their  creditors.  All  the  acceptances  of  C.  & 
Co.  had  been  dealt  with  by  the  bank,  and  were 
in  the  hands  of  third  parties,  but  C.  &  Co.  were 
the  holders  of  the  bank's  acceptances  to  the  ex- 
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tent  of  19,000/.  The  representatives  of  C.  &  Co., 
acting  on  the  erroneous  assomptiom  that  the 
bank  held  their  acceptances  for  20,000/.,  sent  in 
a  claim  in  the  winding-up  of  the  bank  for  5,000/. 
only.  Subsequently,  upon  discovering  the  fact 
that  the  bank  had  parted  with  all  their  accept- 
ances, they  claimed  to  be  admitted  to  prove  to 
the  full  amount  of  19,000/.  They  had  in  the 
meantime  realized  their  security  : — Held,  that 
the  representatives  of  C.  &  Co.,  as  indorsees  for 
value,  were  entitled  to  prove  against  the  bank 
in  respect  of  the  acceptances  held  by  them  ;  and 
that  since  the  claim  for  5,000/.  had  been  made 
on  an  assumption  of  facts  shewn  to  be  erroneous 
by  the  affidavit  made  in  support  of  it,  the  case 
should  be  treated  as  if  the  claim  for  the  whole 
19,000/.  had  been  made  at  the  time  when  the 
original  claim  for  5,000/.  was  carried  in,  and 
that  being  before  C.  k,  Co.  had  realized  their 
security,  they  were  entitled  to  retain  the  amount 
so  realized  as  well  as  to  prove  for  the  whole 
amount  in  the  winding-up.  Londmi,  Bombay  and 
Mediterranean  Bank^  In  r<?,  Cama,  Ex  part e^  9 
L.  E.,  Ch.  686  ;  43  L.  J.,  Ch,  683  ;  31  L.  T.  234  ; 
22  W.  R.  809. 

Ghuuranteei.l — ^A  banker  permitted  a  customer 
to  overdraw  his  account  upon  having  a  limited 
guarantee  from  a  surety,  which  provided  that  all 
dividends,  compositions,  and  payments  received 
on  account  of  the  customer  should  be  applied  as 
payments  in  gross,  and  that  the  guarantee  should 
apply  to  and  secure  any  ultimate  balance  that 
should  remain  due  to  the  bank.  The  customer, 
when  indebted  to  the  bank  more  than  the  amount 
of  the  guarantee,  compounded  with  his  creditors, 
and  the  surety  paid  the  amount  of  his  guarantee: 
— Held,  that  the  bank  was  entitled  to  receive 
dividends  upon  the  full  amount  of  their  debt 
until  by  means  of  such  dividends  and  the  amount 
received  under  the  guarantee  they  should  have 
been  paid  the  whole  sum  due.  Midland  Bank- 
ing  Qympany  v.  Chambers,  7  L.  R.,  Kq.  179  ;  19 
L.  T.  548  ;  17  W.  R.  156.  Affirmed,  4  L.  R.,  Ch. 
398  ;  38  L.  J.,  Ch.  478  ;  20  L.  T.  346  ;  17  W.  R. 
598. 

A  bank  held  the  guarantee  of  B.  for  their 
debtor's  account,  whereby  it  was  provided  that 
**  the  guarantee  should  extend  to  the  rei)aymcnt 
of  all  moneys  which  should  at  any  time  be  due 
from  the  debtor  to  the  bank,  and  should  be  a 
continuing  guarantee  to  the  extent  of  800/.  .  ." 
and  "  that  the  guarantee  should  not  be  considered 
as  wholly  or  partially  satisfied  by  the  payment 
or  liquidation  at  any  time  or  times  thereafter  of 
any  sums  for  the  time  being  due,  but  should 
extend  to  jind  be  a  security  for  every  and  all 
future  sum  or  sums  of  money  at  any  time  due  to 
the  bank  thereon  notwithstanding  any  such  pay- 
ment or  liquidation  ;"  and  *'  that  all  dividends, 
compositions,  and  payments  should  be  taken  or 
applied  as  payments  in  gross,  and  that  the 
guarantee  should  apply  to  secure  any  ultimate 
balance  due  to  the  bank."  The  debtor  having 
fUed  a  petition  for  liquidation,  B.  paid  800/., 
the  amount  of  his  guarantee,  to  the  bank.  Upon 
a  question  whether  the  bank,  or  B.,  was  entitled 
to  prove  for  the  800/. :— Held,  that  B.  having  by 
the  guarantee  contracted  himself  out  of  his 
original  right,  in  favour  of  the  bank,  the  latter 
was  entitl^  to  prove  for  the  whole  amount  of 
their  debt,  including  the  800/.  paid  by  B.  Mid- 
land Banking  C&mpany^  Ex  parte,  Sellers,  In 
re,  38  L.  T.  395. 


Agreement  between  Surety  and  Creditor  that 
Seeeipt  of  Diyidenda  in  Bmakmptey  shall  not 
diminieh  Liability  of  Surety  to  pay  in  Full.] 

— ^A  customer  gave  to  his  bankers,  as  a  security 
for  the  balance  which  might  from  time  to  time 
be  due  from  him  to  them,  the  joint  and  several 
bond  for  1,000/.  of  himself  and  a  surety,  the 
liability  of  the  surety  being  expressly  limited  to 
500/.  There  was  a  proviso  in  the  bond  that  any 
dividends  received  by  the  bankers  in  the  bank- 
ruptcy of  the  customer  should  not,  so  far  as  con- 
cerned the  surety,  go  in  discharge  of  his  liability; 
but  the  bankers  should  notwithstanding  be  en- 
titled to  recover  on  the  bond  against  the  surety 
to  the  full  extent  of  500/.,  or  so  much  thereof  as 
should,  together  with  the  dividends,  amount  to 
20*.  in  the  pound  on  the  debt  due  by  the  cus- 
tomer to  the  bankers.  The  customer  filed  a 
liquidation  petition,  and  the  bankers  proved  for 
the  debt  due  to  them.  Afterwards  the  surety 
paid  the  bankers  500/.,  and  he  then  proved  in 
the  liquidation  for  500/*:— Held,  by  Bacon,  C.  J., 
that  the  proof  of  the  bankers  must  be  reduced 
by  600/.,  but  that  this  reduction  would  not  pre- 
judice any  right  of  the  bankers  against  the 
surety.  But  held,  by  the  Court  of  Appeal,  that 
the  bankers  were  entitled  to  retain  their  proof 
for  the  full  amount.  Xati&nal  Provincial  Bank 
of  England,  Ex  parte,  Bee*,  In  re,  17  Ch.  D.  98  ; 
44  L.  T.  325  ;  29  W.  R.  796,  Reversing  44  L.  T. 
159. 

V.  Sale  of  Security  by  Order  of  the  Court. 

Mortgage — Conditional  Power  of  Sale.] — A 

bankrupt  executed  a  mortgage  with  a  power  of 
sale,  suDJect  to  a  proviso  that  the  power  was  not 
to  be  exercised  for  five  years,  if  the  interest 
was  regularly  paid  : — Held,  that  the  mortgagee 
might  have  the  common  order  for  sale,  with 
liberty  to  prove  for  the  residue.  Bignold, 
Ex  parte,  3  Deac.  151  ;  3  Mont.  &  Ayr. 
477. 

Unpaid  Vendor  of  Beal  Property.]— An  appli- 
cation by  a  vendor,  who  had  not  conveyed,  for 
a  sale  of  the  premises,  in  discharge  of  his  lien 
for  the  unpaid  purchase-money,  and  to  prove  for 
any  deficiency,  granted.  Glyde,  Ex  parte,  1 
Glyn  k  J.  323. 

Unpaid  Vendor  of  Personalty.] — Where  a 
bankrupt  contracted  to  buy  some  shares  in  the 
United  States  Bank,  the  certificates  of  which 
were  left  in  the  hands  of  the  vendor  as  a  security 
for  the  payment  of  the  greatest  portion  of  the 
purchase-money  : — Held,  that  the  vendor  was 
entitled,  as  in  the  case  of  an  equitable  mortgagee, 
to  an  order  for  the  sale  of  the  shares  in  satisfac- 
tion of  the  unpaid  purchase-money,  with  liberty 
to  prove  for  the  difference.  SJieppard,  Ex  parte, 
2  Mont.,  D.  k  D.  481. 

Deposit  without  written  Memorandum.]  — 
Where,  in  June,  1837,  the  bankrupt  verbally 
deposited  a  bundle  of  deeds  to  secure  a  debt, 
which  the  petitioner  believed  were  all  the  deeds 
relating  to  the  property  ;  and  in  August,  1843, 
only  two  days  before  the  fiat,  the  bankrupt  de- 
posited two  other  material  deeds  relating  to  the 
property  ;  and'there  was  no  affidavit  on  the  part 
of  the  assignee,  or  the  bankrupt,  impeaching  the 
validity  of  the  latter  deposit ;  the  court  would 
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not  impute  to  it  the  character  of  a  fraudulent 
preference,  and  made  the  common  order  as  in 
the  case  of  a  verbal  deposit.  Gillette  Ex  parte^ 
3  Mont.,  D.  &  D.  458. 

The  last  deposit  was  accompanied  with  the 
following  memorandum : — "The  deeds  are  placed 
in  the  hands  of  F.  G. :  " — Held,  that  this  (fid  not 
entitle  the  petitioner  to  an  order  as  on  a  deposit 
accompanied  with  a  memorandum  in  writing. 
lb. 

A  trader  deposited  policies  of  assurance  with 
his  bankers  to  secure  the  floating  balance  due 
from  him,  and  signed  a  memorandum  of  the 
object  of  the  deposit,  of  which  notice  was  given 
to  the  insurance  office.  Afterwards  he  took  a 
partner,  and  the  policies  remained  and  were 
treated  as  a  security  for  the  floating  balance  due 
from  the  firm,  but  of  this  change  in  the  object 
of  the  security  no  memorandum  was  signed,  nor 
was  any  notice  given  to  the  office  pn  the  firm 
becoming  bankrupt  := — Held,  that  the  bankers 
were  entitled  to  the  usual  order  as  in  the  case  of 
an  equitable  mortgage  without  a  written  memo- 
randum.   Bamettj  Ex  parte^  1  De  Gex,  194. 


Infiiffiei«nt  M«moruidiim.  ]  —  Where  a 


written  memorandum  does  not  specify  the  pur- 
pose for  which  deeds  are  deposited,  the  party 
will  only  be  entitled  to  an  order,  as  on  a  deposit 
without  any  memorandum  in  writing.  Smithy 
Ex  parte,  1  Mont.,  D.  &  D.  165. 


LeaiM  Snbftitiited  for  Agreements.]— A 


loan  was  made  on  a  deposit  of  agreements  for 
building  leases,  with  a  written  memorandum ; 
afterwards  the  leases  were  obtained  and  de- 
posited in  lieu  of  the  agreements,  but  without 
any  fresh  memorandum  : — Held,  that  on  the 
usual  petition  of  the  equitable  mortgagee  in 
bankruptcy,  the  order  ought  to  be  m^e  as  in 
cases  of  no  written  memorandum.  Andenon, 
Ex  parte,  3  De  G.  &  S.  600. 

Conflict  as  to  Terms  of  Deposit. J — The 

court  will  order  a  sale  of  property  comprised  in 
deposited  deeds,  although  there  is  conflicting 
evidence  upon  the  question  whether  they  were 
deposited  as  a  security  or  not.  Barneg,  Ex 
parte,  6  Jur.  652. 

Partners.] — Where  a  partner  gives  a  separate 
security  for  a  joint  debt  and  becomes  bankrupt, 
the  other  partners  remaining  solvent,  the  cre- 
ditor may  have,  under  the  separate  fiat,  the 
usual  order  for  sale,  but  can  only  have  liberty 
to  prove  for  the  deficiency  against  the  joint 
estate.  Leicegtershire  Banking  Company,  Ex 
parte,  1  De  Gex,  292. 

One  of  two  partners  deposited  the  deeds  of  his 
own  estate  by  way  of  equitable  mortgage  to 
secure  a  partnership  debt,  and  afterwards  be- 
came bankrupt,  the  other  j)artner  being  solvent : 
— Held,  that  an  order  might  be  made  for  the  sale 
of  the  equitable  mortgage ;  but  no  proof  allowed 
against  the  bankrupt  partner  for  the  purpose  of 
receiving  dividends.  Lloyd,  Ex  parte,  3  Deac. 
306  ;  3  Mont.  &  Ayr.  601. 

Banknipt,  tke  Furohaser  of  Equity  of  Be- 
demption.] — A  mortgagee  cannot  have  the  usual 
order  where  the  bankrupt  is  not  the  mortgagor, 
but  a  purchaser  of  the  equity  of  redemption, 
although  the  vendors  of  the  equity  of  redemption, 
with  whom  the  bankrupt  has  covenanted  to  pay 


the  debt,  join  in  the  petition,  and  pray  to  be  at 
liberty,  after  paying  tne  deficiency,  to  prove  for 
the  amount.  Keightley,  Ex  parte,  3  De  G.  & 
S.  583. 

Freehold  and  Leasehold  in  one  Order.  I^Both 
freehold  and  leasehold  may  be  included  in  an 
order  of  sale.  Leath^i,  Ex  parte,  3  Deac  &  Chit. 
112. 

Sale  of  Part] — The  court  will,  at  the  instance 
of  a  legal  mortgagee,  order  the  sale  of  a  part 
only  of  his  security,  where  the  remainder,  from 
its  being  the  subject  of  litigation  in  a  chanceir 
suit,  is  at  the  time  unsaleable.  Wace,  Ex  parte, 
2  Mont.,  D.  &  D.  730 ;  6  Jur.  1069. 

Order  oannot  be  Abandoned.] — A  creditor  who 
has  obtained  an  order  for  sale  of  a  security,  with 
liberty  to  prove  for  the  deficiency,  cannot  after- 
wards abandon  that  order,  and  claim  to  prove 
for  his  whole  debt,  retaining  his  security ;  al- 
though the  order  may  not  have  been  acted  on, 
and  he  was  not  aware  of  his  rights  when  the 
order  was  obtained.  Davenport,  Ex  parte,  1 
Mont,  D.  &  D.  313. 

Mortgagee's  Bight  to  Bent  and  Crops.]— A 

legal  mortgagee  obtained  the  usual  order  for  sale 
of  the  property,  previous  to  which  it  was  ar- 
ranged between  himself  and  the  assignees  in 
bankruptcy  that  he  should  be  placed  in  the  same 
situation  as  if  he  had  given  notice  to  the  tenants: 
— Held,  that  the  mortgagee  was,  under  these 
circumstances,  entitled  to  the  crops  growing  on 
the  estate  at  the  time  of  the  order  of  the  sale. 
Barnes,  Ex  jHirte,  3  Deac.  223  ;  3  Mont.  &  Ayr. 
497  ;  2  Jur.  329. 

And  to  the  rents  due  since  the  bankruptcy, 
and  to  the  crops.    lb. 

If  a  legal  mortgage  is  ordered  to  be  sold  the 
assignees  are  entitled  to  the  rents  to  the  time  of 
sale,  unless  the  mortgagee  makes  an  actual 
entry,  or  gives  notice  to  the  tenants  to  pay  the 
rents  to  him.  Living,  Ex  parte,  2  Mont.  &  Ayr. 
223  ;  1  Deac.  1. 

Incumbrancers  on  a  bankrupt's  property,  under 
an  agreement  for  security,  had  enforo^  their 
lien  against  the  assignees  in  a  chancery  suit,  in 
which  the  subject  of  the  security  had  been  sold, 
and  the  proceeds  applied  in  reduction  of  the 
debt : — Held,  that  in  proving  for  the  residue,  the 
mortgagees  were  entitled  to  set  off  the  income 
of  the  property  accruing  due  after  the  bank- 
ruptcy agamst  the  interest  upon  the  debt  since 
the  same  period.  Penfold,  Ex  parte,  4  De  G.  & 
S.  282, 

Where  there  has  been  an  order  for  the  sale  of 
mortgaged  property,  and  the  sale  is  afterwards 
deferred,  the  mortgagee  is  entitled  to  apply  the 
rents  and  profits  in  reduction  of  the  interest  ac- 
cruing subsequently  to  the  order  of  sale,  and  np 
to  the  time  of  taking  the  account.  Itamsbattom, 
Ex  parte,  4  Deac.  k  Chit  198  ;  2  Mont  &  Ayr.  79. 

Liability  for  Bent]— An  equitable  mortgagee 
of  leasehold  property  must  satisfy  a  distress  for 
rent  out  of  the  proceeds  of  the  sale,  and  can  only 
prove  for  the  deficiency.  Cocks,  Ex  parte,  2 
Deac.  &  Chit.  8. 

In  general,  an  equitable  mortgagee  is  not  en- 
titled to  his  rents  prior  to  tiie  date  of  the  order 
for  sale.  But  where,  prior  to  the  bftnkraptcy. 
the    mortgagor   absconded,  and  the    equitable 


1073 


BANKRUPTCY— Proo/  of  Debts. 


1074 


mortgagee  of  part  of  the  property  took  posses- 
sion of  that  part  from  an  aeent,  and  a  fiat  issued 
against  the  mortgagor,  and  then  the  solicitor  to 
the  commission,  on  behalf  of  the  creditors  and 
the  equitable  mortgagee  jointly,  appointed  the 
same  agent  to  manage  the  whole  property,  which 
agent  was  subsequently  adopted  by  the  assignees : 
— Held,  that  the  mortgagee,  though  he  was  also 
petitioning  creditor,  was  entitled  to  the  rents 
from  the  time  of  his  first  taking  possession. 
Bignold,  Ex  parte,  A^  Deac.  &  Chit.  259  ;  2  Mont. 
&  Ayr.  16. 

Equitable  mortgagees,  having  received  rents 

before  an  order  for  sale,  are  entitled  to  retain  the 

same  as  against  the  assignees,  and  are  not  bound 

to  refund,  as  a  condition  for  obtaining  the  order. 

IVilliamJt,  Ex  jmrtc,  13  W.  R.  564  ;  12  L.  T.  180. 

Sale  of  Security  at  initanee  of  Secured 
Creditor — Jnrisdictioii.] — Where  the  trustee  of 
a  liquidating  debtor  had  with  the  sanction  of 
the  creditors  accepted  a  composition  under  s.  28 
of  the  Bankruptcy  Act,  1869  : — Held,  on  appeal, 
reversing  the  decision  of  the  court  below,  that 
the  Court  of  Bankruptcy  had  no  jurisdiction 
upon  the  application  of  a  secured  creditor,  who 
had  not  proved  in  the  liquidation,  to  order  the 
sale  of  his  security.  His  proper  course  was  to 
realize  his  security  as  a  mortgage  in  the  usual 
manner  in  the  High  Court  and  then  prove  for 
any  deficiency  that  might  ensue  in  the  Court  of 
Bankruptcy.  Holmes,  In  rr,  WiHtds  or  IIolnit», 
Ex  parte,  43  L.  T.  447  ;  29  W.  R.  124. 

When  an  equitable  mortgagee  is  allowed  to 
conduct  the  sale,  and  wishes  to  bid  and  become 
the  purchaser  of  the  premises  comprised  in  his 
mortgage,  the  court  will,  before  giving  leave, 
ascertain  the  value  of  the  premises,  and  fix  a 
reserved  bidding.  Commercial  Bank  of  Lan- 
don,  Ex  parte,  9  L.  T.  782. 

Cost!  of  Sale.] — ^^Vhere  a  legal  mortgagee 
petitions  for  leave  to  bid  and  not  for  sale,  it  is 
not  the  practice  to  give  him  costs.  Smith,  Ex 
parte,  13  Jur.  1044  ;  jS'.  P.,  Martelli,  Ex  parte, 
6  Jut.  352. 

An  order  was  made,  with  the  consent  of  the 
mortgagee  of  an  estate  of  the  bankrupt  with  a 
power  of  sale,  that  it  should  be  sold  in  the  bank- 
ruptcy. A  petition  was  presented  by  the  mort- 
gagee for  liberty  to  bid  at  the  sale,  and  for  pay- 
ment of  the  costs  of  the  application  out  of  the 
purchase-money,  to  which  the  assignees  assented : 
— Held,  that  he  was  not  entitled  to  such  costs, 
unless  the  assignees  would  state  that  the  petition 
was  presented  at  their  request.  Danlut,  Ex 
parte,  12  L.  J.,  Bk.  45. 

Where  the  mortgagee  of  a  bankrupt*s  estate 
called  on  the  commissioners  to  direct  a  sale, 
under  Lord  Loughborough's  order  of  March, 
1794,  and  became  the  purchaser  at  such  sale  : — 
Held,  in  an  action  for  money  paid,  brought  by 
the  solicitors  to  the  assignees,  that  he  was  liable 
to  reimburse  them  the  expenses  of  advertise- 
ments, and  the  commissioners'  fees  for  their 
attendance  to  perfect  such  sale,  although  the 
c*8tate  sold  was  insufficient  to  cover  the  sum 
originally  advanced  by  such  mortgagee.  Bowles 
▼.  Perring,  5  Moore,  290  ;  2  B.  &  B.  457. 

Where  a  party,  having  an  equitable  mort- 
gage by  deposit  of  title  deeds,  with  a  written 
memorandum,  has  lost  the  memorandum,  he 
will,  on  his  presenting  a  petition  for  the  usual 
order  for  sale,  have  to  pay  any  costs  occasioned 


by  such  loss.  Bog  erg.  Ex  parte,  3  Mont.,  D.  & 
D.  297 ;  7  Jur.  406. 

The  costs  of  an  application  of  a  mortgagee  for 
leave  to  bid  at  the  sale  will  not  be  allowed  out 
of  the  proceeds,  unless  the  assignees  consent. 
Anon,,  Ex  parte,  3  Mont.,  D.  &  D.  .339. 

Practice  as  to  costs  of  equitable  mortgagee's 
|>etition  for  sale.  Barclay,  Ex  parte,  5  De  G., 
Mac.  &  G.  403. 

Equitable  mortgagee,  by  deposit  of  shares  in 
a  public  company  without  written  memorandum, 
is  entitled  to  his  costs  on  evidence  of  custom 
not  t-o  give  a  written  memorandum.  Mo$8,  Ex 
parte,  3  De  G.  &  S.  299  ;  18  L.  J.,  Bk.  17  ;  13 
Jur.  866. 

A  letter  written  after  the  deposit,  and  referring 
in  general  terms  to  it,  and  to  a  bond  in  which 
the  purpose  of  the  deposit  was  stated,  is  a  suffi- 
cient memorandum  to  entitle  to  costs.  Bisdee, 
Ex  parte,  1  Mont.,  D.  k  D.  333. 

A  letter  noticing  that  certain  deeds  had  been 
deposited  to  secure  a  particular  debt,  together 
with  a  subsequent  letter  requesting  further 
accommodation,  on  the  ground  that  the  de- 
positary held  ample  security  for  the  amount 
of  the  depositor's  account,  constitute  together  a 
sufficiently  definite  memorandum  in  writing  of 
an  equitable  mortgage  for  the  whole  amount  due, 
so  as  to  entitle  the  depositary  to  his  costs.  Cor- 
lett,  Ex  parte,  1  Mont.,  D.  &  D.  689  ;  5  Jur.  555. 

Where  there  was  a  sufficient  part  performance 
to  take  a  parol  contract  for  sale  out  of  the 
Statute  of  Frauds,  and  the  purchaser  became 
bankrupt : — Held,  that  the  vendor,  seeking  to 
have  effect  given  to  his  lien  for  unpaid  purchase- 
money,  was  entitled  to  have  his  costs  out  of  the 
estate  sold.  Cooper,  Ex  parte,  3  Mont.,  D.  k  D. 
717. 

i.  Sureties. 

Who  are  Suretiei.J— -In  49  Geo.  3,  c.  121,  s.  8, 
the  words  '*  person  liable  "  comprehend  all  per- 
sons rendering  themselves  responsible  for  the 
debt  of  another.  Y(mge,  Ex  parte,  2  Rose,  40 ; 
2  Ves.  &  B.  31. 

Acoommodation  Fartiea  to  Bills  of  Xz- 


change.] — The  acceptor  of  an  accommodation 
bill  is  a  surety,  and  must  prove  his  debt  under  a 
commission  against  the  drawer.  Van  Sandau  v. 
Corithie,  3  B.  &  A.  13  ;  1  Chit.  16. 

So  an  accommodation  indorser  is  a  person 
liable  to  pay  the  bill  for  the  party  accommcdated ; 
against  whom  therefore  if  he  becomes  bankrupt, 
such  indorser,  though  not  called  on  to  pay  the 
bill  till  after  the  bankruptcy,  may  prove  the 
amount.  Basset t  v.  Dodgin,  9  Bing.  653  ;  2  M. 
&  Scott,  777. 

The  plaintiff  having  accepted  a  bill  payable  at 
a  future  day  for  the  accommodation  of  the  de- 
fendant, the  latter  afterwards,  and  before  the  bill 
became  due,  committed  an  act  of  bankruptcy, 
followed  by  a  commission,  which  was  afterwards 
superseded,  and  time  was  given  to  the  bankrupt 
by  his  creditors ;  and  the  plaintiff  thereupon 
accepted  another  bill  for  the  same  debt,  with  the 
addition  of  the  interest  and  stamp  : — Held,  that 
this  was  a  continuation  of  the  suretyship  by  the 
plaintiff  for  the  defendant,  which  existed  before 
the  act  of  bankruptcy  and  the  first  commission  : 
and  a  second  effectual  commission  having  after- 
wards issued  upon  the  same  act  of  bankruptcy, 
before  the  plaintiff's  second  aoceptance  became 
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due,  which  was  paid  when  due  : — Held,  that  the 
amoant  was  provable  as  a  debt  UDdcr  such  com- 
Aifsion.  Stedman  y.  Jfartinnantj  13  East,  427  ; 
12  East,  664  ;  1  &ose,  106. 

Bight  to  8ne.] — Where  A.  became  surety  for  B. 
for  a  debt  due  to  C,  and,  after  a  commission  of 
bankruptcy  issued  against  B.,  paid  part  of  the 
debt  to  C,  and  obtained  from  him  an  indemnity 
against  personal  liability  for  the  remainder,  the 
wnole  of  the  debt  having  been  prGrved  under  the 
commission  by  0. : — Held,  that  A.  might  main- 
tain an  action  against  6.  for  the  money  so  paid, 
as  having  been  paid  to  his  use,  notwithstanding 
the  49  Geo.  3,  c.  121,  s.  8.  Simtten  v.  SotUteUy  1 
D.  &R.  521  ;  oB.  &  A.  852. 

Bnretj  on  Faith  of  Fonon  Joining  as  Co- 
surety.]— ^A.,  as  surety  to  a  firm,  signed  a  joint 
and  several  bill  of  exchange,  on  the  faith  that 
B.  would  join  as  co-surety  ;  B.  never  signed  it, 
but  A.  was  afterwards  compelled  to  pay  it,  by 
proceedings  at  law,  at  the  suit  of  an  indorsee. 
One  of  the  firm  died,  and  the  others  became 
bankrupt : — Held,  first,  that  the  firm  was  not 
entitled  to  avail  itself  of  the  bill,  and  was  liable 
to  repay  the  amount,  and  the  costs  of  proceedings 
both  at  law  and  equity  ;  and  secondly,  that  the 
claim  was  of  such  a  nature  as  not  to  be  provable 
under  the  bankruptcy,  and  therefore  not  barred 
by  the  certificate.  Rice  v.  Gordon^  11  Boav. 
265. 

Co-Boreties.]— If  A.  and  B.  give  a  joint  and 
several  promissory  note  for  the  debt  of  C  and 
B.  becomes  bankrupt,  and  A.  pays  the  amount, 
he  cannot  prove  against  B.  as  a  surety.  Porter^ 
Ex  parte  J  2  Mont.  &  Ayr.  281. 

Contribation.]~The  plaintiff,  the  defen- 
dant and  another  party,  were  co-sureties  for  A., 
by  a  joint  and  several  promissory  note  payable 
on  demand.  The  defendant  afterwards  became 
bankrupt,  at  which  time  the  plaintiff  had  not 
paid  his  share  of  the  debt,  but  subsequently  he 
had  paid  more  than  his  proportion  : — Held,  in  an 
action  for  contribution,  that  the  bankruptcy  of 
the  defendant  was  no  answer,  as  the  case  was  not 
within  6  Geo.  4,  c.  16,  s.  52.  the  plaintiff  not 
being  a  person  liable  for  the  bankrupt's  debt 
within  the  meaning  of  that  section.  Wallig  v. 
SwinJfume,  1  Ex.  203;  17  L.  J.,  Ex.  169  ;  11 
Jnr.  781. 

A.,  surety  with  B.,  for  C,  was  compelled  to 
pay  the  debt  after  the  bankruptcy  of  B.  The 
certificate  of  B.  is  no  answer  to  the  action  of  A. 
for  contribution.  Clrments  v.  Lawjley,  2  N.  & 
M.  269  ;  5  B.  &  Ad.  372. 

Bills  Accepted  to  take  up  old  BiUs^In- 
demnity.]  —  The  plaintiff  accepted  two  bills 
drawn  upon  him  by  the  defendant  for  value  ; 
before  they  arrived  at  maturity,  the  plaintiff 
being  unable  to  meet  them,  it  was  agreed  that  he 
should  accept  other  two  bills  in  lieu  of  them,  in 
consideration  of  which  the  defendant  undertook 
to  provide  for  the  first  two,  which  he  had  nego- 
tiated. The  defendant,  however,  failo<l  to  ])er- 
form  his  engagement,  and  the  plaintiff  was 
ultimately  compelled  to  pay  all  the  bills.  The 
two  first-mentioned  bills  became  due  before,  but 
were  not  taken  up  by  the  plaintiff  until  after, 
the  fiat  against  the  defendant.  In  an  action 
against  him  for  breach  of  the  indemnity: — Held, 


that  the  bills  constituted  a  debt  of  the  bankrupt, 
for  which  the  plaintiff  was  liable  at  the  time  the 
fiat  issued,  within  the  6  Geo.  4,  c  16,  s.  52,  and 
consequently  that  the  certificate  was  a  bar. 
Filbey  v.  Lawford,  4  Scott,  N.  R.  208  ;  3  M.  & 
G.  468. 

Oonnter  Beeniity  hy  Prineipal  Debtor  and  hii 
Fartner.] — ^A.,  and  B.  his  surety,  entered  into  a 
bond  for  payment,  by  instalments,  of  a  debt  of 
A.,  and  also  of  interest  and  premiums  on  a  policy. 
As  part  of  the  same  arrangement,  A.  and  C.  C^ 
I)artner),  entered  into  a  counter  security  to  B., 
by  way  of  joint  covenant  of  indemnity.  A.  and 
C.  became  bankrupt,  and  the  condition  of  the 
bond  having  been  fulfilled  up  to  the  date  of  the 
fiat,  was  afterwards  broken  : — Held,  that  B.,  who 
paid  the  amount,  could  not  prove  against  the 
joint  estate  of  A.  and  C,  on  the  counter  security 
Meyer,  Ex  parte,  6  De  G.,  Mac.  &  G.  775 ;  12 
Jur.  447. 

Bond  to  the  Xing.] — ^Where  A.,  B.,  and  C. 
entered  into  a  bond  to  the  king,  the  condition  of 
which  was,  that  A.  as  sub-distributor  of  stamps, 
should  truly  account  for  all  stamped  vellam 
which  he  should  receive,  and  should  pay  to  the 
commissioners  the  duties  payable  for  the  same, 
and  also  the  price  of  such  vellum,  together  with 
all  moneys  which  he  should  receive  on  account 
of  the  duties  on  personal  legacies  and  stage 
coaches  ;  and  A.,  being  indebted  to  the  king  in  a 
certain  sum,  became  bankrupt,  and  aftewaids  ob- 
tained his  certificate ;  and  a  scire  facias  having 
afterwards  issued  on  the  bond,  B.,  one  of  the 
sureties,  paid  a  sum  of  money  to  compromiee  the 
suit,  and  a  certain  other  sum  in  defending  the 
same  : — Held,  in  an  action  by  the  surety  to  re- 
cover these  sums  from  the  bankrupt,  that  B.  was 
a  person  surety  for  or  liable  for  a  debt  of  the 
bankrupt,  within  the  49  Geo.  3,  c.  121,  s.  8,  and 
consequently  that  the  latter  was  protected  by  his 
certificate.     Westcott  v.  Ilod^feSy  5  B.  &  A.  12. 

Fiinoipal  Creditor  failing  to  FroTO.] — Action 

for  money  paid.    Pica,  the  defendant's  certificate 
under  a  fiat,  that  the  money  was  paid  for  a  debt 
of  the  defendant  due  before  his  bankruptcy,  for 
which  the  plaintiff  was  surety,  and  that  the  plain- 
tiff paid  the  money  without  request,  from  the  de- 
fendant, except  the  request  supposed  to  arise  by 
law.    Replication,  that,  before  the  payment,  the 
defendant  had  obtained  his  certificate,  and  that 
a  final  dividend  had  been  made  of  his  estate;  and 
that  there  was  not  any  debt  in  respect  of  the  pay- 
ment of  which  the  plaintiff  could  have  proved. 
or  for  which  he  could  have  received  any  dividend: 
— Held,  that  the  certificate  was  a  discharge  fxiim 
the  claim,  as  the  principal  creditor  might  have 
proved,  and  if  he  had,  the  plaintiff  would  hare 
been  entitled  to  the  benefit  of  that  proof,  dtbcx 
in  reduction  of  his  liability  to  the  creditor,  if  the 
creditor  received  the  dividends,  or  by  receiving 
the  dividends  himself,  if  he  paid  the  whole  debt 
to  the  creditor;  or  the  plaintiff  might  have  paid 
the  debt  at  once  to  the  creditor,  and  have  himself 
proved  before  any  dividend  was  declared  ;  or,  if 
the  creditor  \Could  not  take  the  debt,  the  plaintiff 
might  have  compelled  him  to  prove  for  the  plain- 
tiff's benefit.    Jackson  v.  ^iag€e,  3  Q.  B.  48  ;  2 
G.  &  D.  402  ;  6  Jur.  1107. 

Fayment  by  Surety  of  Bent  due  after  Bnak- 
nxptcy.]— Where  the  plaintiff,  who  was  surety 


1077 


BANKRUPTCY— Prooy  0/  DebU. 


1078 


for  the  defendant  for  the  payment  of  an  annual 
rent,  sued  the  defendant  for  money  paid,  and 
stated  in  the  replication  that  he  had  paid  it  for 
rent  dae  by  the  defendant  after  the  bankmptcy  : 
— ^Held,  that  he  conld  recorer,  as  he  was  not  a 
surety  within  the  statute.  M^Dougal  v.  Pat(my  2 
Moore,  644  ;  8  Taunt.  580. 

Lataae  and  Sub-Lessee — Indemnitj.]— A  de- 
claration alleged  that  the  defendant  occupied 
premises  of  W.  at  a  certain  rent ;  and  in  con- 
sideration that  the  pUuntiff,  at  the  request  of  the 
defendant,  had  become  tenant  to  him  at  a  certain 
rent,  the  defendant  promised  the  plaintiff  to  in- 
demnify him  against  the  rent  payable  to  W.,  and 
and  against  any  distress  or  action,  costs,  charges, 
damk^ges,  or  expenses,  by  reason  of  non-payment, 
alleg'ing  as  a  breach  that  the  defendant  did  not 
indemnify  the  plaintiff,  by  reason  whereof  a  dis- 
tress was  made  by  W.  on  his  goods  for  rent  in 
arrear  by  the  defendant,  and  tlmt  they  were  sold 
to  satis^  that  rent,  and  the  costs  of  the  distress. 
The  defendant  pleaded  that,  before  distress,  he 
petitioned  the  Ck)urt  of  Bankruptcy , was  adjudged 
bankrupt,  and  obtained  his  certificate,  and  that 
the  rent  distrained  for  was  due  at  the  time  of 
filing  the  petition,  and  that  the  plaintiff  was  the 
tenant  of  the  defendant,  and  by  reason  of  that 
tenancy  was  liable  to  W.  for  the  rent  due  from 
the  defendant : — Held,  that  tbe  plea  was  bad,  as 
the  facts  therein  stated  did  not  render  the  plaintiff 
a  surety,  or  liable  for  the  debt  of  the  defendant; 
within  12&  13Victc.l06,s.l73.  Uoarev.White, 
3  Jur^  N.  8.  446. 

Tiimitftd  Onanmtee— Proviio  as  to  Dividends.] 

— ^In  a  continuing  limited  guarantee  there  was 
a  proviso,  that  if  the  creditors  received  a  dividend 
from  any  estate  of  the  principal  debtors,  it  should 
not  be  taken  in  discharge  of  the  guarantee,  but 
that  the  creditors  should  be  entitled  to  recover  on 
the  guarantee  to  the  fall  extent  of  the  limit.  On 
the  bankruptcy  of  the  principal  debtors  the  credi- 
tors proved,  and,  before  receiving  any  dividend, 
obtained  payment  from  the  gaarautors  to  the  full 
extent  of  the  limit : — Held,  that  the  guarantors 
were  not  entitled  to  stand  in  the  place  of  tlie 
creditors  as  to  so  much  of  the  proof  as  was  equal 
to  their  payment.  Mtle»y  Ex  iwr^c,  1  De  Gex, 
623. 

To  a  count  for  money  paid,  the  defendant 
pleaded  his  bankruptcy  and  certificate,  and  that 
the  money  was  paid  after  the  fiat  on  account  of 
a  debt  due  from  the  defendant  to'  a  banking 
company,  and  for  which  the  plaintiff  was  liable. 
Replication,  that  the  liability  arose  from  the 
plaintiff's  (before  the  fiat)  signing  a  guarantee 
for  the  defendant,  whereby,  in  consideration  of 
1  be  company  making  advances  to  the  defendant 
fin  account,  ihe  plaintiff  guaranteed  the  sum 
advanced,  so  that  his  liability  did  not  exceed 
2502.,  and  that  in  the  event  of  the  defendant's 
hmkmptcy,  and  the  debt  to  the  company  ex- 
ceeding 2502.,  the  company  might  elect  which 
l>art  of  the  account  might  be  secured  by  the 
^[iiarantee,  and  might  prove  the  whole  of  the 
money  due  on  any  securities  against  the  defen- 
dant's estate,  and  apply  all  the  dividends  in 
consideration  of  the  debt  beyond  the  250Z.  ;  and 
that  the  plaintiff  should  only  be  entitled  to  the 
benefit  of  any  proof  or  dividend  after  the  com- 
pany should  have  received  the  full  amount  owing 
to  them,  and  that  the  company  might  recover 
the  full  amount  guaranteed  from  the  plaintiff  ; 


that  advances  were  made  by  the  company,  and 
that  they  proved  the  whole  sums  due  to  them, 
and  forced  the  plaintiff  to  pay  the  250/.  for 
which  he  was  surety  to  the  bankers  for  the 
bankrupt : — Held,  that  the  plaintiff's  debt  was 
barred  by  6  Geo.  4,  c.  16,  ss.  52  and  121.  Earle 
V.  Oliver,  2  Ex,  71. 

Asfignees  of  Lease — ^Indemnity.] — Where  one 
of  two  assignees  of  a  lease  gave  a  bond  to  the 
lessee,  by  whom  the  assignment  was  made,  con- 
ditioned for  the  payment  of  the  rent  to  the 
lessor  and  the  performance  of  the  other  cove- 
nants in  the  lease,  and  for  indemnifying  the 
lessee  against  the  non-performance  of  the  cove- 
nants, both  the  assignees  of  the  lease  having 
become  bankrupt,  and  the  bond  having  been 
forfeited  before  the  bankruptcy : — Held,  that  the 
lessee  could  not  prove  for  the  damages  which  had 
accrued  previously  to  the  bankruptcy,  not  having 
paid  them  to  the  lessor.  Taylor  v.  Young  (^in 
errirr'),  3  B.  &  A.  521 ;  2  Moore,  326 ;  8  Taunt. 
315. 

Co-sureties — Counter  Bond.] — If  A.  is  bound 
with  B.  as  a  surety  for  the  payment  of  a  sum 
certain,  and  takes  an  absolute  bond  from  B.  pay- 
able the  day  before  the  original  bond  will 
become  due,  and  B.  becomes  a  bankrupt  before 
the  day  of  payment,  A.  may  prove  this  debt 
under  the  commission,  and  B.'s  certificate  will  be 
a  bar  to  an  action  by  A.  on  the  counter  bond, 
though  A.  docs  not  pay  the  original  liond  till 
after  B.  has  committed  an  act  of  bankruptcy. 
Martin  v.  Court,  2  T.  R.  640.  And  see  TouutsaiU 
V.  Martintuinty  2  T.  R.  100. 

Surety — Indemnity.] — X.  became  bound  as  a 
surety  in  a  bond  with  Y.  to  A.  on  the  10th  of 
August,  1778,  conditioned  for  payment  in  six 
months  ;  on  the  1st  of  March,  1780,  he  became 
bound  with  Y.  to  B.,  conditioned  for  payment  in 
six  months ;  on  the  4th  of  March,  1780,  Y.  became 
bound  to  X.  also  in  a  bond  conditioned  for  pay- 
ment of  the  two  former  bonds,  and  likewise  to 
indemnify  X.  against  those  two  bonds ;  the 
money  secured  by  the  second  bond  not  being 
paid  on  the  day  when  it  became  due : — Held,  that 
the  last  bond  was  thereby  forfeited,  though  X.  was 
not  called  on  to  pay  the  money  in  the  second 
bond  until  afterwards,  and  that  X.  might  prove 
it  as  a  debt  under  the  commission  of  bankruptcy 
that  issued  against  Y.  after  the  forfeitui'e,  and 
before  payment.    Hodgson  v.  Hellf  7  T.  R.  97. 

In  1855  R.,  and  H.  as  his  surety,  gave  to  G.  a 
bond  for  2,000/.  R.  gave  to  H.  by  way  of  in- 
demnity a  warrant  of  attorney.  In  1858,  G., 
without  the  knowledge  of  R.,  gave  up  the  bond 
to  H.,  and  received  in  satisfaction  for  it  a  pro- 
missory note  of  H.  for  the  sum  remaining  due  ; 
R.  at  the  same  time  assigned  all  his  property  to 
H.  in  satisfaction  of  the  liabilities  under  which  H. 
had  come  for  him.  Afterwards  R.  became  bank- 
rupt, and  the  warrant  of  attorney  and  the  as- 
signment became  void  as  against  the  assignees 
in  bankruptcy  :  — Held,  that  the  dealings  be- 
tween H.  and  G.  had  not  taken  away  the  rights 
of  H.  against  R.,  and  thatH.  having  paid  the 
debt  was  entitled  to  prove  against  B.'s  estate. 
Alleriy  Ex  parte,  3  De  G.  &  J.  447. 

Appropriation  of  Payments  or  Dividends.] — 
Bankers  made  an  advance  to  a  customer  on  the 
security  of  a  joint  promissory  note  of  himself 
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and  a  surety.  The  castomer  afterwards  paid  into 
the  bank  generally  sums  exceeding  the  amount 
of  the  advance,  but  also  drew  out  a  still  larger 
amount,  and  became  bankrupt  : — Held,  that  the 
surety  was  not  entitled  to  have  the  payments  ap- 
propriated in  discharge  of  the  sums  secured  by 
the  note.  Whiticovth,  Ex  parte ^  2  Mont.,  D. 
&  D.  164. 

A.  entered  into  a  guarantee  for  the  payment 
of  a  debt  due  from  the  bankrupt  to  B.,  upon 
which  occasion  the  bankrupt  deposited  with  A. 
a  lease,  by  way  of  equitable  mortgage,  for  his 
indemnity.  B.  proved  for  the  whole  amount 
of  his  debt ;  and  then  A.  applied,  as  equitable 
mortgagee,  for  the  sale  of  the  leasehold  pro- 
perty :  —  Held,  that  before  any  part  of  the 
proceeds  of  the  sale  could  be  appropriated, 
cither  in  payment  to  B.  or  for  the  indemnity  of 
A.,  so  much  of  B.'s  proof  must  be  expunged. 
Sherrington^  Ex  parte,  1  Mont.,  D.  &D.  196. 

A  bond  was  entered  into  by  a  principal  and 
three  sureties.  The  principal  and  one  of  the 
sureties  compounded  with  their  creditors,  and  the 
other  two  sureties  became  bankrupt.  The  obligee 
proved  the  full  amount  of  his  debt  against  the 
separate  estates  of  the  two  bankrupts,  and 
claimed  under  the  compositions,  and  by  these 
means  received  20«.  in  the  pound,  but  the  estate 
of  the  compounding  surety  paid  more  than  its 
contributive  share  : — Held,  that  the  estate  was 
entitled  to  the  benefit  of  the  proof  made  by  the 
obligee  against  the  bankrupt's  surety,  and  to  re- 
ceive dividends  to  the  extent  of  the  bankrupt 
surety's  contributive  share.  Stokett,  Ex  parte,  1 
DeGex,  618;  12  Jur.  891. 

A.  being  indebted  to  C,  B.  agreed  to  become 
surety  for  A.'s  debt  to  the  amount  of  10,000/.  ; 
and  it  was  agreed  between  C.  and  B.,  with  the 
privity  of  A.,  that  if  A.  should  become  bank- 
rupt, and  be  then  indebted  to  C.  beyond  the 
10,000/.,  all  such  dividends  as  C.  or  B.  should 
receive  under  the  bankruptcy  in  respect  of  the 
whole  or.any  part  of  C.'s  debt  should  be  applied, 
in  the  first  place,  in  satisfaction  of  so  much  of 
such  debt  as  should  exceed  in  amount  10,000/., 
without  B.'s  being  entitled  to  the  benefit  of  such 
dividends  until  the  whole  of  such  excess  should 
be  discharged.  A.  subsequently  became  bankrupt, 
and,  being  indebted  to  C.  in  an  amount  exceed- 
ing 10,000/.,  the  whole  debt  was  proved  by  C. 
under  the  fiat.  C.  afterwards  received  from  B. 
full  payment  of  that  portion  of  the  debt  for 
which  he  (B.)  was  ivsponsible.  B.,  having  taken 
a  mortgage  for  his  indemnity  from  A.,  obtained 
also  after  the  bankruptcy,  by  means  of  that 
mortgage,  payment  from  the  bankrupt's  estate  in 
full.  C.  had  no  notice  of  B.'s  mortgage.  C.  did 
not  receive  20*.  in  the  pound  on  his  whole  debt  : 
— Held,  that  A.'s  assignees  were  not  entitled,  as 
against  C,  to  receive  the  dividends  on  that  part 
of  his  proof  which  represented  the  amount  paid 
by  B.     JIoj?e,  Ex  parte,  8  Jur.  1128. 

J.  By  and  afiralnBt  TruBtees. 

Who  are  Trusteet— Persons  dealing  with 
Trast  Fundi.  J — ^A  trustee  under  a  will  permitted 
the  trust  fund,  as  the  moneys  were  from  time  to 
time  realized,  to  be  paid  into  the  hands  of 
bankers,  who  had  knowledge  of  the  trusts.  One 
of  the  partners,  without  the  assent  of  the  trustee, 
dealt  with  a  portion  of  the  fund,  by  investing  it 
on  mortgage  : — Held,  that  the  bankers  w^re  not 
jointly  and  separately  liable  in  the  character  of 


trustees,  but  that  they  only  incnrred  a  liability 
as  between  banker  and  customer  ;  and  that,  on 
the  bankruptcy  of  the  bankers,  the  tmstees  could 
only  prove  against  their  joint  estate  for  such 
balance  as  was  in  their  hands  at  the  time  of  the 
bankruptcy.  Burton^  Ex  parte^  3  Mont.,  D.  &D. 
364. 

By  a  marriage  settlement  a  sum  of  money  was 
to  be  received  by  the  trustees,  and  invested  in 
government  or  real  securities,  and*  the  interest 
was  to  be  paid  to  the  wife  for  life  for  her  separate 
use,  without  a  ))owcr  of  anticipation,  with  re- 
mainder to  the  children.  One  of  the  trustees 
received  the  money,  and  advanced  it  to  a  part- 
nership of  merchants,  without  taking  any 
security.  He  received  the  interest  from  the 
partnership,  and  paid  it  over  to  the  wife  regularly 
up  to  the  time  of  his  death ;  afterwards  the 
partnership  paid  the  interest  to  the  wife  directly, 
and  without  the  intervention  of  the  surviving 
trustee.  In  the  partnership  books  the  accounts 
relating  to  the  whole  transaction  were  entered, 
as  between  the  wife  and  the  partnership  only. 
Uix)n  the  partnership  becoming  bankiiipt  :— 
Held,  that  the  {lartners  had  constituted  them- 
selves directly  trustees,  and  that  the  proofe  on 
behalf  of  the  trust  estate  might  be  made  either 
against  the  joint  estate  or  the  separate  estates. 
Woodin,  Ex  parte,  3  Mont,  D.  &  D.  399. 

Executors  had  a  balance  in  that  character  with 
bankers,  who  (vrith  the  executors'  consent)  in- 
vested part  of  it  on  securities,  not  of  a  proper 
description  for  an  investment  by  executors  The 
bankers  made  no  inquiry  as  to  the  power  of  the 
executors  to  make  the  investment,  but  if  they 
had  made  the  inquiry,  all  the  information  which 
they  would  probably  have  been  able  to  obtain, 
would  have  shewn  that  the  executors  were  re- 
siduary legatees,  and  that  the  balance  was  a 
part  of  the  clear  residue.  The  fact,  however, 
was,  that  the  investment  was  a  breach  of  trust, 
there  being  a  codicil  which  the  executors  had 
kept  back,  but  afterwards  proved,  constituting 
them  trustees  only  : — Held,  on  the  bankers  be- 
coming bankrupt,  that  they  had  not  so  partici- 
pated in  the  breach  of  trust  as  to  entitle  the 
cestuis  que  trustent  to  prove  against  their  fe- 
parate  estates.  Bartiewallf  Ex  parte,  6  De  (i^ 
Mac.  &  G.  801. 


Purehaaer  or  Agent  ] — T.  consigned  goods 


to  N.  at  an  invoice  price.  N.  dealt  with  the 
goods  as  an  owner,  and  sold  them  at  such  prices 
and  in  such  manner  as  he  thought  fit.  He  sent 
regular  monthly  statements  of  the  goods  sold, 
and  every  month  paid  the  invoice  price  of  the 
goods  comprised  in  the  previous  monthly  state- 
ment. N.  was  partner  in  a  firm  of  N.,  J.  &  Ox, 
and,  by  arrangement  with  his  partners,  nsed  the 
partnership  as  his  bankers  in  refer^ce  to  tb£ 
above  business  which  he  carried  on  for  his 
separate  benefit,  and  an  account  of  the  moneys 
paid  in  and  drawn  out  was  regularly  kept.  5.. 
J.  &  Co.  having  executed  a  deed  of  arrangement 
with  their  creditors,  at  a  time  when  the  account 
of  N.  shewed  a  balance  of  2,035/.  It.  2d,  in  his 
favour,  the  account  of  N.  with  T.  at  that  time 
shewed  a  balance  in  favour  of  T.  of  2,052/.  1 !«.  SJ. 
T.  sought  to  prove  against  the  partnership  for 
the  amount  of  this  balance,  as  being  trust 
moneys  held  by  N.  as  his  trustee  : — Held,  that 
the  proof  could  not  be  admitted,  as  the  nature 
of  the  business  carried  on  between  T.  and  N.  was 
that  of  vendor  and  purchaser,  and  not  principal 
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and  agent,  and  therefore  there  was  no  trust. 
White,  Ex  parte,  Nevill,  In  re,  6  L.  R.,  Ch.  397  : 
40  L.  J.,  Bk.  73  ;  24  L.  T.  45  ;  19  W.  R.  488. 


Loan  to  Trader,  at  Trustee,  to  be  em- 


ployed in  Bnsinesfl.] — ^A  trader  in  1857  went 
through  the  ceremony  of  marriage  with  M.,  a 
sister  of  his  deceased  wife,  and  thenceforth  lived 
with  her  as  his  wife.  In  1858.  2,000/.  which 
came  to  her  under  the  will  of  her  father,  was  by 
her  direction  paid  to  the  trader,  to  be  employed 
by  him  in  his  business,  it  being  at  the  same  time 
agreed  that  the  trader  should  be  a  trustee  of  the 
2,0()0/.  for  M.,  and  that  a  settlement  should  be 
executed  to  carry  out  the  agreement.  In  187H 
the  trader  filed  a  liquidation  jHitition.  No  settle- 
ment of  the  2,O00Z.  had  been  executed : — Held. 
that  M.  was  not  entitled  to  prove  in  the  liquida- 
tion for  the  2,000/.,  in  competition  with  the 
creditors  of  the  business.  Beale,  In  re.  Cor- 
bridge,  Ex  parte,  4  Ch.  D.  246 ;  46  L.  J.,  Bk.  17  ; 
35  L.  T.  768  ;  25  W.  R.  324. 

Bebentnres — Set-off  of  Debt  dne  from  Tnutee 
personally.] — A  father,  who  had  been  in  pecu- 
niary difficulties,  and  was  laz^ely  indebted  to  his 
eon,  effected  a  policy  on  his  own  life  in  the  names 
of  the  son  and  another  person,  as  trustees  for 
daughters  of  the  father,  and  paid  the  premiums. 
The  son  accepted  the  trust,  and  on  the  father's 
death,  some  years  afterwards,  he,  with  the  sanc- 
tion of  his  co-trustee,  received  the  policy  moneys, 
and  purchased  with  them  debentures  of  a  bank- 
ing company,  of  which  he  was  a  director,  and  to 
which  be  was  largely  indebted.  The  banking 
company  was  wound  up,  and  the  son  became 
bankrupt.  The  same  person  was  appointed 
official  manager  of  the  company,  and  assignee 
under  the  son's  bankruptcy.  On  the  daughters 
claiming  to  be  creditors  of  the  company  to  the 
amount  of  the  debentures : — Held,  first,  that 
notwithstanding  the  state  of  the  accounts  be- 
tween the  father  and  son,  the  trust  for  the 
daughters  ought  to  be  assumed  for  the  purposes 
of  the  application  to  have  been  well  created. 
Bayd,  Ex  parte,  1  De  G.  &  J.  223 ;  3  Jur.,  N.  S.  897. 

Held,  secondly,  that  the  trust  was  not  deter- 
mined by  the  receipt  of  the  money  and  the  in- 
vestment on  the  debentures.    lb. 

Held,  thirdly,  that  the  right  of  the  daughters 
to  the  debentures  was  not  affected  by  the  state 
of  the  accounts  between  the  bankrupt  and  the 
banking  company.    lb, 

Tmstee  adopting  Breaeh  of  Trust.] — Trustees 
of  a  settlement  only  authorizing  investments  in 
government  or  real  securities,  advanced  part  of 
the  trust  moneys  to  a  banking  firm,  in  which  one 
of  the  trustees  was  a  partner,  on  the  security  of 
a  mortgage  of  bonds,  in  which  some  of  the 
bankers  were  obligees.  Afterwards  another 
partner  in  the  bank  was  appointed  a  new  trustee 
of  the  settlement.  The  trust  moneys  were  not 
called  in.  On  the  bankers  becoming  bankrupt : 
— Held,  that  there  was  a  breach  of  trust  on  the 
part  of  the  new  trustee,  constituting  a  provable 
debt  against  his  se])arate  estate.  Geaves,  Ex 
jMrte,  8  De  G.,  Mac.  &  G.  291  ;  25  L.  J.,  Bk.  53  ; 
2  Jut.,  N.  S.  651. 

The  new  trustee  did  not  inquire  whether  the 
old  trustees  had  received  further  trust  moneys, 
nnder  a  covenant  in  the  settlement  to  settle 
future  property  : — Held,  that  this  was  not  suffi- 
cient ground  lor  chaiging  him  for  wilful  default 


in  respect  of  sums  which  ought  to  have  been  got 
in  by  the  old  trustees,  or  in  respect  of  sums  re- 
ceived by  the  coyenantor,  after  the  appointment 
of  the  new  trustee,  and  not  settled,  thei-e  having 
been  nothing  to  lead  to  a  suspicion  that  any  de- 
fault had  been  made  by  the  old  trustees  or  the 
covenantor  in  those  respects.    lb, 

Co-Trustees.] — Three  trustees  were  ordered  to 
pay  into  court,  in  an  administration  suit,  money 
found  due  from  them.  One  became  bankrupt 
and  another  died.  An  application  by  the  third 
trustee  for  leave  to  prove  under  the  bankruptcy 
for  such  sum  of  money  as  the  bankrupt  was  in- 
debted to  the  trust  estate,  including  such  sums 
as  the  bankrupt  was  bound  tt>  pay  as  between 
himself  and  his  co-trustees,  was  refused  ;  but,  on 
appeal,  the  Lord  Chancellor  gave  leave  to  the 
trustee  to  go  in  and  prove  for  such  debt  as  he 
might  establish,  but  directed  that  any  dividend 
which  might  be  realized  should  be  dealt  with  by 
the  court  in  which  the  administration  suit  was 
pending.     Bromley,  Ex  parte,  34  L.  J.,  Bk.  33. 

One  of  the  residuary  legatees  under  a  will  was 
the  surviving  trustee  of  it.  The  other  was  sub- 
sequently appointed  a  new  trustee  under  a 
power,  the  trust  estate  then  consisting  of  9,000/. 
due  from  the  continuing  trustee,  and  of  shares 
in  a  company,  valued  at  6,000/.,  which  were 
transferred  into  the  names  of  the  two.  After 
the  death  of  certain  cestuis  que  trustent  who 
were  entitled  for  life,  and  when  the  trust  estate 
constituted  a  clear  fund  belonging  in  moieties  to 
the  two  residuary  legatees,  subject  only  to  the 
payment  of  legacies,  which  amounted  to  4.000/., 
the  continuing  trustee  became  bankrupt,  still 
owing  the  9,000/.  to  the  trust  estate  : — Held, 
that  the  new  trustee  was  not  entitled  to  prove 
for  this  amount,  and  retain  the  dividends  till  hu 
should  be  paid  his  share  in  full,  but  could  only 
prove  to  the  extent  of  his  beneficial  interest 
immediately  before  the  bankruptcy ;  and  that, 
as  the  bankrupt  could  then  have  settled  with 
him  by  paying  3,500/.,  that  was  the  amount 
provable.  Tunwr,  Ex  parte,  2  De  G.,  Mac.  &  G. 
927. 

Against  Trustee  —  Improper  Investment  — 
Amount  of  Proof] — A  partner  in  a  bank  drew 
out  part  of  a  balance  standing  to  the  account  of 
trustees  of  a  will,  under  which  he  was  interested, 
without  the  authority  of  the  trustees,  and  in- 
vested it  ujx)n  a  canal  mortgage,  which  was  an 
unauthorized  security : — Held,  on  the  bankruptcy 
of  the  bankers,  that  the  cestuis  que  trustent  were 
entitled  to  prove  for  the  whole  of  the  balance, 
without  giving  up  the  canal  mortgage.  Bid- 
dulph,  Ex  parte,  3  De  G.  &  S.  587. 

Where  a  bankrupt  trustee  has  sold  out  stock 
forming  the  trust  fund,  and  converted  the  pro- 
ceeds to  his  own  use,  proof  may  be  made  against 
his  estate,  either  for  the  amount  of  the  produce 
of  the  stock,  or  for  the  value  of  the  stock  at  the 
time  of  his  bankruptcy,  as  should  appear  most 
for  the  benefit  of  the  cestui  que  trust.  Gurner, 
Ex  parte,  1  Mont.,  D.  &  D.  497. 

Duty  of  Bankrupt  Trustee.]— Where  a  trustee 
indebted  to  the  trust  becomes  bankrupt,  it  is  his 
duty  to  prove  the  debt ;  and  if  he  neglects  so  to 
do,  he  is  liable  for  the  loss,  notwithstanding  his 
certificate.     Orrett  v.  Corser,  21  Beav.  52. 

Claim  against  Bankrupt  Trustee  without  pre- 
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Judiee  to  Suit  for  an  Aceovitt.] — Where  a  bank- 
rapt  and  bis  co-tnistccs  hod  been  guilty  of  a 
brearh  of  tru»t.  ami  a  bill  in  chanccrr  had  been 
filed  a<rniiist  them  by  the  cestuis  que  tnistent  for 
an  account,  which  suit  was  pending  at  the  time  of 
the  bankruptcj',  the  cestuis  que  tnistent  were  per- 
mitted  to  enter  a  claim  for  the  amount  due  to 
them,  i^ithout  prejudice  to  the  chancery  suit ; 
and  all  dividends  in  respect  of  the  claim  were 
ordered  to  be  transferred  by  the  accountant  in 
bankruptcy  to  the  credit  of  the  bankrupt  and  of 
the  suit.  Stutlry^  Ex  paric^  1  Mont.,  D.  &  D. 
643. 

Banloiipt  intarMted  in  Trust  Fund — Set-off.] 

— When  a  proof*  is  made  by  the  trustee  of  a 
Rt'ttlement  under  which  a  bankrupt  is  himself 
interested,  his  interest  cannot  be  made  available 
to  the  estate  by  way  of  set-off,  but  proof  must 
be  allowed  for  the  wholcT  amount.    Stone^  Ex 

urtp,  Welch,  In  re,  8  L.  R.,  Ch.  914  ;  42  L.  J., 

k.  73. 


^ 


Policy  of  Ininranee  Settled — Covenant  by  the 
Settlor  to  pay  Premiame — Proof  by  Tmeteei — 
Death  of  Settlor.] — By  a  marriage  settlement  a 
fund  was  impressed  with  a  trust  to  pay  such 
premiums  upon  policies  of  assurance  on  the  hus- 
laand's  life,  assigneil  by  the  husband  to  the 
trustees,  as  he  should  fail  to  pay  ;  and  the  hus- 
band covenanted  with  the  trustees  to  pay  the 
premiums.  In  1871  the  husband  filed  a  liquida- 
tion petition,  after  which  the  trustees  paid  the 
premiums  out  of  the  wife's  life  estate.  The 
husband's  covenant  was  valued  at  2,052Z.  8«.,  and 
a  claim  for  that  amount  was  taken  in  by  the 
settlement  trustees,  and  in  Deceml)er,  1875,  was 
admitted  as  a  proof.  In  April,  1876,  a  dividend 
of  10#.  was  declared,  but  before  the  amount 
reached  the  hands  of  the  settlement  trustees,  the 
husband,  on  the  13th  of  May,  1876,  died.  At 
that  time  the  sums  which  had  been  disbursed  by 
the  settlement  trustees  amounted  to  766Z.  5«. : — 
Held,  that  the  settlement  trustees  were  not  en- 
titled to  receive  the  whole  dividend  which  had 
been  declared,  but  only  the  amount  of  their 
))ayments  for  premiums,  with  such  interest  as  the 
dividend  had  been  actually  making.  Miller,  In 
re.  Wardley,  Ex  parte,  6'Ch.  D.  790  ;  37  L.  T. 
38  ;  25  W.  R.  881. 

k.  Wife  of  Bankrupt. 

Bankrupt's  wife  admitted  to  prove  as  cestui 
que  trust  under  a  settlement  of  which  bankrupt 
was  trustee.  TJiring,  Ex  parte,  1  Mont.  &Chit. 
75. 

Koney  Lent  by  Wife.]— A  bankrupt's  wife  may 

f)rove  as  a  creditor  against  his  estate  for  money 
ent  by  her  to  him  out  of  her  separate  estate, 
under  the  statutes  of  Massachusetts,  if  the  evi- 
dence clearly  shows  that  the  transaction  was  a 
loan  and  not  a  gift.  Blandin,  In  re,  5  National 
Bankruptcy  Begister  (N.  Y.),  39. 

Settlement  in  Batavia — ^Deed  not  Begietered 
ae  required  by  Datcb  Law.] — An  Englishman, 
domiciled  in  Batavia,  in  contemplation  of  mar- 
riage, executed,  according  to  the  forms  of  the 
Dutch  Indian  Civil  Law  which  prevails  there, 
a  notarial  deed,  whereby  he  in  effect  settled  a 
sum  of  money  on  his  wife  to  her  separate  use. 
The  deed  was  not  registered  in  Batavia  ;  it  was  | 


proved  that  such  a  contract  was  valid  by  the  law 
of  Batavia  as  between  the  husband  and  wife,  but 
that  it  would  not  have  any  effect  with  regard  to 
third  parties  but  from  the  day  on  which  it  was 
registered.  The  husband  afterwards  became 
bankrupt  in  England,  and  the  wife  claimed  to 
prove  against  his  estate : — Held,  that  the  non- 
registration in  Batavia  did  not  affect  the  validity 
of  the  contract  there,  but  only  postponed  any 
claim  the  wife  might  have  against  her  husband's 
estate  to  the  claims  of  all  other  creditoiB ;  that 
the  question  of  the  priorities  of  creditors  inter  se 
was  governed  by  the  law  of  the  country  where 
the  bEinkruptcy  took  place  ;  and,  therefore,  that 
the  wife  was  entitled  to  prove  pari  passu  with 
the  other  creditors  against  her  husband's  estate. 
Melhmm,  Eximrte,  6  L.  R.,  Ch.  64  ;  40  L.  J., 
Bk.  26  ;  23  L.  T.  678  ;  19  W.  R.  83. 

Alimony.] — A  wife  may  not  prove  against  her 
husband's  estate  for  arrears  of  alimony  payable 
to  her  under  an  order  of  the  Divorce  Court. 
Huje,  Ex  parte,  10  L.  T.  103  ;  S.  P..  IHckeni  v. 
Dkkens,  31  L.  J.,  Mat  Cas.  183. 

.  ^» 

1.  Person  appointed  byXonrt  of  Chancery 

in  Administration  Suit. 

A  creditor  of  a  bankrupt  died  before  the  com- 
mencement of  the  bankruptcy  and  his  estate  was 
administered  in  chancery  in  a  suit  instituted  by 
a  creditor  against  the  administratrix.  The  Court 
of  Chancery  appointed  a  person  who  was  not  the 
administratrix  to  prove  the  debt  against  the 
bankrupt's  estate  : — Held,  that  the  iierson  ap- 
pointed by  the  court  had  a  right  to  prove  the 
debt,  and  also  to  vote  for  the  appointment  of  a 
trustee  at  the  meeting  of  creditors.  Hare,  Ex 
parte,  England,  In  re,  10  L.  R.,  Ch.  218 ;  44 
L.  J.,  Bk.  50 ;  32  L.  T.  291  ;  23  W.  R.  412. 

24.  Mode  op  Pboop, 

By  Agent  under  24  ft  26  Yict  c.  134,  %.  14fi.]— 

A  merchant  who  swears  that  he  is  the  sole  London 
agent  of  the  creditor  seeking  to  prove,  and  is  per- 
fectly conversant  with  all  the  circumstances  at- 
tending the  contracting  of  the  debt  with  certainty 
and  precision,  the  transaction  having  passed 
through  his  hands,  is  an  agent  within  this  section, 
and,  being  duly  authorised,  may  prove  for  his 
principal.     Barrington,  Ex  parte,  10  L.  T.  103. 

By  One  on  behalf  of  Several.] — ^A  proof  cannot 
be  made  by  one  person  on  behalf  of  several  credi- 
tors entitled  to  prove,  unless  from  necessity,  or 
by  consent.  Bank  of  England,  Ex  parte.  2  Glvn 
&  J.  363. 

Under  a  fiat  against  a  banker,  one  person  was 
allowed  to  prove  on  behalf  of  a  large  number  ol 
holders  of  \l.  notes ;  not  interfering  as  to  the  as- 
signees of  the  certificate.  Gordon,  Exparte^  1 
Mont.  &  Ayr.  222. 

By  Partners.] — One  partner  may  act  for  all  io 
proving  debts.  Hodgkimon.  Ex' parte,  19  Ves. 
293;  2  Rose,  172;  Coop.  C.  C.99;  S.  P.,MftrMl, 
Ex  parte,  14  Ves.  597. 

By  Trustees.] — A  trustee  cannot  prove  a  debt 
alone  ;  the  cestui  que  trust  must  join  in  the 
proof.    Dyhoix,  Ex  parte,  I  Cox,  310. 

By  In&nts.] — The  guardian  of  an  infant  may 
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prove  on  his  behalf.     Afaltby,  Ex  jMirte,  1  Rose, 
387. 

By  Lnnaties.] — The  mother  of  a  creditor  of 
weak  intellect  was  permitted,  on  her  application 
ex  parte,  to  prove  on  his  behalf.  Oxtoby,  Ex 
partly  1  De  Gex,  453. 

Cost!.] — Petition  praying  for  liberty  to 


prove  a  debt  against  the  estate  of  a  bankrupt,  on 
behalf  of  a  person  of  unsound  mind: — Held, that, 
the  assignees  were  not  entitled  to  get  their  costs 
of  the  petition  from  the  petitioner.  Eucknall, 
ExpaHe,  12  L.  J.,  Bk.  42. 

By  a  Bankrupt  Creditor.] — Where  a  creditor 
becomes  bankrupt,  he  must  join  with  his  as- 
signee in  an  affidavit  in  proof  of  the  debt.  The 
affidavit  of  the  assignee  alone  is  not  sufficient. 
Rob^on^  Ex  parte,  2  Mont.,  D.  &  D.  65. 

By  Assi^eo  of  Creditor.] — Where  a  creditor, 
after  the  issuing  of  the  fiat,  assigns  his  debt,  this 
does  not  give  the  assignee  a  right  to  prove  it,  but 
merely  a  right  to  call  on  the  assignor  to  prove 
the  debt,  as  a  trustee  for  the  assignee.  Dicktm- 
9{r/ty  Ex  parte,  2  Deac.  k  Chit.  520. 

By  Tti^iiVitiy  and  other  Corporatione.] — Under 
7  Geo.  4,  c.  46,  and  I  &  2  Vict.  c.  96,  if  a  share- 
holder in  a  joint-stock  banking  company,  who  is 
also  a  private  customer  of  the  bank,  becomes 
bankrupt,  the  company  is  entitled,  by  means  of 
its  registered  officer,  to  prove  the  balance  of  the 
bankrupt's  private  account  under  the  commis- 
sion, without  reference  to  what  may  be  due  to 
the  bankrupt's  estate  in  respect  of  his  interest 
as  a  shareholder  in  the  banking  concern. 
Datnditon,  Ex  parte,  2  Mont.,  D.  &  D.  368 ;  6 
Jnr.  116. 

Corporations  may  prove  debts  by  the  affidavit 
of  a  person  authorized  by  a  general  power  of 
attorney  :  and  vote  in  the  choice  of  assignees,  by 
a  person  authorized  by  a  special  power  of  attor- 
ney, under  their  common  seals.  Bank  of 
England,  Ex  parte,  1  Swans.  10  ;  1  Rose,  142  ; 
1  Wils.  C.  C.  295. 

The  Bank  of  England  was  admitted  to  prove 
by  its  clerk,  without  a  power  of  attorney.  Ih.; 
overruling  Bank  of  England,  Ex  parte,  18  Ves. 
229. 

An  agent  for  a  public  company  abroad  may, 
to  the  prejudice  of  the  bankrupt,  prove,  with  the 
consent  of  the  assignees,  on  behalf  of  the  com'- 
pany,  on  bills  of  exchange.  Cotenoorth,  Ex 
parte,  1  Mont.  k.  Bligh.  92  ;  1  Deac.  &  Chit.  281. 

25.  Practice  on  Pboof. 

Befectiye  Affidavit.] — If  a  defective  affidavit 
is  produced,  the  commissioner  should  not  reject, 
bot  adjourn  the  proof.  Maherley,  Ex  parte,  2 
Mont.  &  Ayr.  23. 

An  affidavit  in  support  of  a  deposition  of 
proof  on  a  bill  of  exchange  must  state  the  con- 
sideration.   Ih, 

Order  for  Payment.] — In  proving  for  costs 
ordered  to  be  paid  in  a  divorce  suit,  the  order 
for  payment  musfbe  set  out  in  the  proof  or  ex- 
hibited.    Collard,  Ex  parte,  10  L.  T.  792. 

Judgment  Dehtl — Commissioners  may  in- 
quire into  the  consideration  of  a  judgment  debt. 
Maraon^  Ex  parte^  3  Mont.  &  Ayr.  155  ;  2  Deac. 
245  ;  S,  P.,  3  Deac.  79  ;  3  Mont.  &  Ayr.  444. 


Belay  in  Proving.]— If  a  creditor,  through 
accident,  omits  to  prove  at  the  final  dividend, 
he  may  be  permitted  to  prove,  without  disturb- 
ing any  payment  made  by  the  assignees,  and 
placing  the  creditors  not  paid  in  the  same  situa- 
tion as  if  he  had  originally  proved.  Day,  Ex 
parte,  1  Mont.  212. 

Where  a  creditor  has  omitted  to  prove  his 
debt,  until  after  a  dividend  has  been  declared 
and  is  in  cojirse  of  payment,  the  court  will  not 
permit  him  to  prove,  so  as  to  interfere  with  the 
amount  of  the  dividend  payable  on  the  proofs  of 
the  other  creditors.  M^Cheane,  Ex  parte,  1 
Mont.,  D.  &  D.  329. 

Where  a  creditor  has  been  guilty  of  gross  neg- 
ligence in  omitting  to  prove  his  debt,  or  to  enter 
a  claim  upon  the  proceedings,  the  court  will  not 
stay  the  payment  of  a  dividend  to  enable  him 
to  prove,  although  he  is  a  trustee.  Payment  of 
a  dividend  is  stayed  only  where  the  creditor  has 
been  prevented  from  proving  by  fraud,  accident, 
or  mistake.     Todd,  Ex  jtarte,  2  Deac.  416. 

Petition  to  Prove.] — ^A  petition  by  many 
creditors  to  prove  is  not  multifarious  if  they 
have  a  common  object.  Bim*field,  Ex  parte,  1 
Mont,  128. 

Nor  is  a  petition  to  prove  and  remove  as- 
signees.   Howell,  Ex  parte,  1  Mont.  129. 

The  petition  of  three  creditors  for  an  order  to 
prove  three  distinct  debts  is  multifarious.  The 
court  will  not  permit  the  claims  of  different 
persons  to  be  united  in  the  same  petition.  Saer, 
Ex  joarte,  1  Mont.  k.  Mac.  280. 

Tne  proof  of  a  debt  must  be  absolutely  rejected 
by  the  commissioner,  to  warrant  a  petition  for 
an  order  to  prove  it.  Marwn,  Ex  parte,  2  Deac. 
245. 

A  petition  to  be  admitted  to  ))rovc  a  debt 
which  the  commissioners  have  rejectal,  should 
state  the  gnmnd  of  their  rejection.  CurtiJi,  Ex 
parte,  1  Rose,  274 ;  Schmalding,  Ex  parte,  Buck, 
93  ;  WiUtm,  Ex  parte,  1  Cox,  308  ;  Baker,  Ex 
parte,  1  Mont.  &  Chit.  156. 

Prodnetion  of  Seenrity.] — A  creditor  who 
holds  a  bill  of  exchange  as  security  cannot 
prove  his  debt  at  the  first  meeting  of  creditors 
without  producing  the  bill.  Jacob*,  Ex  parte. 
Carter,  In  re,  17  L.  R.,  Eq.  575  ;  43  L.  J.,  Bk. 
46  ;  30  L.  T.  133  ;  22  W.  R.  489. 

C.,  under  a  building  agreement,  agreed  to  exe- 
cute to  D.,  the  builder,  leases  of  certain  houses 
to  be  constructed  by  D.  as  they  should  be  com- 
pleted. Leases  of  two  houses  were  afterwards 
grant(Ml  to  D.,  who  deposited  the  agreement  and 
the  leases  with  Messrs.  B.  and  T.,  his  solicitors, 
to  secure  advances.  D.  also  executed  to  them  a 
legal  mortgage  of  certain  freeholds  to  secure 
other  snms.  C.  also  made  advances  to  D. 
Upon  the  bankruptcy  of  D.,  C.  proved  for 
1,1 5.y.  Vi9,  10</.  Messrs.  B.  and  T.  also  tendered 
a  proof  for  1,959/.,  and  valued  their  securities  at 
1,5002.,  leaving  a  balance  due  to  them  of  459/. 
At  the  first  meeting  they  did  not  produce  their 
securities,  but  at  an  adjourned  meeting  they 
produced  the  building  agreement  and  the  mort- 
gage deed.  The  other  title  deeds  were  not 
produced,  inasmuch  as  Messrs.  B.  and  T.  ac- 
tnowledged  that  they  had  deposited  them  with 
their  bankers,  but  they  offered  to  produce  them 
at  a  day*s  notice.  The  registrar  trusted,  how- 
ever, refused  to  admit  the  proof  upon  the  ground 
that  the  title  deeds  were  deposited  with  the 


1087 


BAXKltUPTCY— iVoo/  of  Debts. 


1088 


hankers,  and  were  not  produced.  After  the  re- 
jection of  Messrs.  B.  >and  T.'s  proof,  a  trustee 
was  appointed  by  the  creditors  whose  proofs  had 
been  admitted,  the  bankers  not  voting.  The 
county  court  judge  afterwarcis  allowed  the  proof 
and  removed  the  trustee  : — Held,  that  the  debt 
wa.s  properly  i)roved  and  ought  to  have  been  ad- 
mitted, but  that  the  trustee  should  not  have 
been  removed,  there  being  no  imputation  upon 
his  conduct.  Cum,  Ex  parte ,  Ihtnkley,  In,  re^ 
45  L.  T.  660. 

Amendment  of  Proof] — A  creditor  having 
reason  to  suppose  that  the  goods  which  he  had 
sold  to  one  of  two  ))artners  were  purchased  on 
the  partnership  account,  proved  against  the 
joint  estate,  and  did  not  discover  till  seven 
months  afterwards,  that  they  were  bought  on 
the  separate  account  of  one  of  the  partners  : — 
Held,  that  he  might  transfer  his  proof  from  the 
joint  to  the  sejmrnte  estate.  Vimng^  Ex  parte, 
1  Deac.  555. 

A  party  is  not  estopjMid  from  amending  his 
deposition  of  prrxif,  by  making  a  second  deposi- 
tion contradictory  to  the  first  :  the  only  question 
is,  which  is  the  most  worthv  of  belief.  Brittcny 
Ex  parte,  3  Deac.  &  Chit.  35. 

On  Oronnd  of  Kistake  after  Lapse  of 


Time.] — Tlie  valuation  of  his  security  by  a  se- 
cured creditor  proving  in  a  liquidation  forms 
part  of  ths  general  circumstances  upon  which 
any  subsequent  comi)Osition  is  based  ;  and  he 
will  not,  therefore,  four  years  after  the  close  of 
the  liquidation  proceedings,  be  allowed  to  amend 
his  proof  on  the  ground  of  having  made  a  mis- 
take, whether  as  to  valu?,  or  as  to  the  actual 
property  included  in  his  valuaticm.  Cauldery  v. 
JBartrum,  19  Ch.  D.  394  ;  51  L.  J.,  Ch.  265  ;  45 
L.  T.  689  ;  80  W.  R.  141— C.  A. 

B.  &  Co.,  creditors  for  2,400/.  of  T.  and  W. 
(who  were  partners),  held  in  respect  of  their 
debts — (1)  a  security  upon  the  joint  estate  of  T. 
and  W.  ;  (2)  a  security  upon  the  separate  estate 
of  T.  ;  both  securities  being  created  by  one  and 
the  same  dceti.  T.  and  W.  having  gone  into 
liquidation,  B.  &  Co.  valued  both  securities  at 
a  total  amount  of  800/.,  and  proved  for  the 
balance  ;  a  comiK)sition  of  ten  shillings  in  the 
iK)und  was  then  agreed  to  and  carried  out. 
Four  yejirs  later,  T.  and  W.  brought  an  action 
against  B.  &  Co.  to  redeem  the  whole  of  the 
property  included  in  the  securities,  separate  as 
well  as  joint,  upon  payment  of  800/.  and  in- 
terest. The  property  had,  in  the  meantime, 
turned  out  to  be  more  valuable  than  it  was 
thought  to  be  at  the  date  of  the  proof  : — Held, 
that  though  B.  &  Co.  need  not,  in  the  first  in- 
stance, have  included  in  their  proof  the  joint 
security  given  by  T.,  they  could  not  now  be 
allowe<.l  to  amend  such  proof,  and  that  T.  and 
W.  were,  therefore,  entitle!  to  the  relief  claimed. 
lb. 

In  the  case  of  an  evident  mistake,  an  amend- 
ment of  a  proof  will  be  allowed  after  the 
creditor  has  voted  in  the  choice  of  a  trustee. 
Schojield,  Ex  parte.  Firth,  In  re,  12  Ch.  D.  337; 
48  L.  J.,  Bk.  122  ;  40  L.  T.  823  ;  27  W.  R.  925— 
C.  A. 

Bight  of  Bankrupt  to  Examine  Creditor  on 
Proof.] — A  compromise  or  arrangement  having 
been  made  under  s.  27,  sub-s.  3,  of  the  Bank- 
ruptcy Act,  1869,  with  a  person  claiming  to  be 


a  creditor,  that  he  should  be  admitted  to  pruve, 
but  so  that,  as  to  the  first  18«.  in  the  pound.  hiB 
dividends  should  be  postponed  to  those  of  the 
other  creditors  : — Held,  that  the  bankrupt  had 
such  a  peculiar  interest  as  to  be  entitled  to 
examine  the  creditor  on  his  proof.  AH*ti%,  Et 
parte,  4  Ch.  D.  13 ;  46  L.  J.,  Bk.  1  ;  35  L  T. 
529  ;  25  W.  R.  61— C.  A. 

Bejeotion  of  Proof.] — When  a  trustee  in  a 
liquidation  by  arrangement  allows  tM'o  years  to 
elapse  without  giving  notice  of  rejection  of  a 
creditor's  proof,  he  will  be  taken  to  have  ad- 
mitted  the  proof.  Kemp,  Ex  parte,  Bttjtfell,  h 
re,  42  L.  J.,  Bk.  26 ;  28  L.  T.  487  ;  21  W.  R.4r.9. 

But  when  there  appeared  to  be  a  substantial 
objection  to  the  proof,  the  order  to  which,  under 
such  circumstances,  the  creditor  was  entitled  for 
payment  of  a  dividend  to  him,  was  suspended 
for  a  week,  to  enable  the  trustee  to  apply  to  ex- 
punge the  proof.    lb. 

If  a  creditor  who  proves  his  debt  by  declara- 
tion, files  a  statement  of  account  which  is  not 
full,  true,  and  complete,  his  proof  ought  to  be 
rejected.  Barnett,  Ex  parte^  4  L.  R..  Ch.  68; 
19  L.  T.  406  ;  17  W.  R.  88. 


Delay.]— The  lapse  of  three  months  after 


a  proof  has  been  sent  in  does  not  deprive  a 
trustee  of  his  right  to  reject  it.  De  Boot,  Et 
parte,  ShaUmv,  In  re,  40  L.  T.  659. 

A  proof  was  sent  to  the  trustee  in  December, 
1872.  In  December,  1875,  he  gave  notice  of  re- 
jection .'-.-Held,  that  it  was  too  late  for  the 
trustee  to  proceed  in  that  way,  but  that  the 
proper  course  would  have  been  to  apply  to  the 
court  to  have  the  proof  expunged.  Good.  Ex 
parte,  Armitage,  In  re,  5  Cn.  D.  46  ;  46  L.  J.. 
Bk.  65  ;  36  L.  T.  554. 

IMaerotion  of  Begiatrar  ae  to  Diapnted  Proofr.] 

— The  admission,  or  refusal  to  admit,  a  disputed 
proof  at  the  first  meeting  of  creditors,  is  an 
exercise  of  the  judicial  discretion  of  the  regis- 
trar, even  though  the  appointment  of  a  trustee 
will  be  affected  by  the  admission  or  refusal,  and 
the  registrar  is  not  bound  to  adjourn  the  con- 
sideration of  the  proof  merely  because  it  is  ob- 
jected to.  Mark,  Ex  parte.  Amor,  In  re,  49  L. 
T.  356  ;  31  W.  R.  101— C.  A. 

Taking  Proof  off  the  File.] — A  creditor  ten- 
dered a  proof  of  a  debt,  and  voted  at  the  fii«t 
meeting  in  favour  of  a  composition.  At  the 
second  meeting,  being  advis^  that  his  pro4)f 
might  prejudice  a  security  which  he  held,  he 
desired  to  withdraw  it.  The  composition  fell 
through,  and  therefore  the  vote  at  the  fiivt 
meeting  had  no  effect.  The  registrar  declined 
to  allow  the  proof  to  be  taken  off  the  file  : — 
Held,  that  under  the  circumstances  the  pnxvf 
might  be  taken  off  the  file.  William f.  Ex  parte, 
Williams,  In  re,  18  L.  R.,  Eq.  373;  43  L.  J., 
Bk.  105  ;  29  L.  T.  404  ;  22  W.  R.  570. 

Costs  of  Proof.] — The  general  rule  is,  that 
costs  of  proof  are  to  be  paid  by  the  creditor 
seeking  to  establish  the  claim.  JDay,  .£>  parity 
9  L.  T.  350. 

Where  a  creditor  petitions  to  prove  a  debt 
which  is  not  in  its  nature  provable,  the  petition 
will  be  dismissed  with  costs,  notwithstanding 
the  commissioners  rejected  the  proof  for  an  in- 
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sufficient  reason.  Worthingtony  Ex  parte,  1 
Deac.  &  Chit.  288. 

No  costs  giTen  upon  petition  by  joint  creditors 
to  prove  against  the  separate  estate,  there  being 
no  joint  effects  or  solvent  partner.  Bradihaw, 
Ex  parte,  1  Qlyn  &  J.  99. 

Where  the  commissioners  have  exercised  their 
judgment  with  respect  to  the  proof  of  a  debt, 
and  have  refused  to  admit  it,  the  successful 
petitioner  against  their  decision  is  not  entitled 
to  costs  ;  it  being  a  general  rule  that  costs  can- 
not be  given  when  commissioners  exercise  their 
jorisdiction.  MUliiujton,  Ex  parte,  1  Mont.  & 
Ayr.  114. 

A  creditor  tendered  a  proof  for  3,500Z.,  which 
the  commissioners  rejected  in  toto ;  and  after 
presenting  a  petition  against  their  decision,  an 
order  was  made,  by  consent,  that  he  should 
prove  for  5002.  The  court  would  not  grant  him 
costs  out  of  the  estate  ;  but  ordered  each  party 
to  pay  his  own  costs.  Waterhimse,  Ex  parte, 
3  Deac  k  Chit.  108. 

The  commissioners  having  improperly  rejected 
a  proof  because  the  claim  was  merged  in  a 
felony,  the  petitioner  was  allowed  costs  out  of 
the  estate.  JBirht,  Ex  parte,  2  Mont.  &  Ayr. 
208,  n. 

The  costs  of  a  petition  to  prove  must  be  paid 
by  the  creditor,  if  he  adduces  new  evidence. 
Price,  Ex  parte,  1  Mont.  &  Ayr.  51. 

26.  Amount  op  Peoop. 

Present  Debt  payable  in  fatnro.] — The  amount 
of  a  proof,  on  a  debitum  in  pnesenti,  solvendum 
in  future  is  not  subject  to  any  deduction  in 
respect  of  rebate,  which  only  applies  upon  pay- 
ment of  a  dividend.  Hill,  Ex  parte,  2  Dene.  249. 

Bill  of  Exchange — Indorsee — Part  Payment  by 
ludoner.] — A,,  being  an  indorsee  of  B.,  C.  &  Co.'s 
acceptances  for  1,864/.,  sued  out  a  separate  com- 
mission against  B.  At  the  time  of  suing  out  the 
commission,  D.,  the  person  for  whom  A.  had  dis- 
counted the  acceptances,  had,  by  payments  on 
acoonnt,  reduced  the  debt  to  420/.  A.  is  entitled 
to  prove  for  the  whole  amount,  and  for  all  that 
is  received  above  420Z.  will  be  a  trustee  for  D. 
Be  Tastet,  Ex  parte,  1  Rose,  10. 

Dioeoimt.] — Upon  a  sale  of  goods  to  be  paid 
for  at  the  end  of  the  year  in  which  they  were 
purchased,  but  if  paid  for  before  the  end  of  the 
year,  20/.  per  cent,  discount  to  be  allowed,  which 
were  not  paid  for  within  the  year : — Held,  on 
the  bankruptcy  of  the  purchaser,  that  proof  could 
not  be  made  of  the  whole  debt,  without  deduction 
for  discount.    Pigou,  Ex  parte,  3  Madd.  136. 

Wholesale  traders  supplied  goods  to  a  retail 
dealer  on  the  terms  that  he  was  to  be  allowed  a 
discount  of  20  per  cent,  from  the  invoice  prices 
on  pa3rment  in  cash  within  a  month  : — Held,  that 
cash  payments  not  having  been  made,  proof  must 
be  admitted  in  the  bankruptcy  of  the  retail 
dealer  for  the  full  amount  of  the  invoice  prices 
o£  the  goods.  Chtmberland,  In  re,  Worthington, 
JEae  paHe,  3  Ch.  D.  803  ;  45  L.  J.,  Bk.  136  ;  34 
L,  T.  961. 

Upon  a  consignment  with  authority  to  sell  to 
reimburse  advances  on  the  consignment,  the  defi- 
ciency to  be  made  good,  and  the  surplus,  if  any, 
restored.  Where  part  of  the  goods  was  sold  to 
the  consignees,  proof  under  their  bankruptcy 
limited  to  the  balance  of  the  original  ad- 

VOL.  I. 


vance.     Thompson,  Ex  parte,  18  Ves.  134  ;    1 
Rose,  166. 

Deduction  of  Amonntf  arising  from  Security.] 
— A  contingent  interest  was  assigned  to- secure 
in  part  a  debt  exceeding  the  value  of  the 
interest,  the  assignee  insured  against  the  con- 
tingency, and  upon  its  taking  effect  received 
the  sum  insured  : — Held,  upon  the  bankruptcy 
of  his  debtor,  that  the  sum  so  recovered,  minus 
the  premium  and  expenses,  must  be  deducted 
from  his  proof.  Andrews,  Ex  parte,  2  Rose,  410  ; 
1  Madd.  573. 


Ai&daTit.] — A  creditor  on  a  bill  of  ex- 


change made  affidavit  of  a  debt  due  of  2,500/., 
which  proof  was  admitted  for  only  1,200/.  ;  the 
residue  was  claimed.  Afterwards  the  creditor 
was  entitled  to  prove  the  whole  against  the 
bankrupt,  but  in  the  meantime  he  had  received 
600/.  from  some  other  party  to  the  bill.  The 
former  affidavit  cannot  he  received  as  a  proof  of 
the  remainder  of  the  debt,  but  a  new  proof  must 
be  made ;  and  500/.  having  been  actually  paid 
to  the  creditor,  he  can  only  prove  the  residue 
after  deducting  the  600/,  Worrall,  Ex  parte,  1 
Cox,  309. 

Delivery  Warrants.] — A  wharfinger  was  in- 
duced by  the  consignees  of  goods  to  sign  and 
give  them  delivery  warrants  for  goods  which 
were  stopped  in  transitu  before  they  came  into 
his  possession.  The  consignees  deposited  the 
wari'ant  with  a  bank  as  security  for  an  advance. 
The  wharfinger  afterwards  compounded  with  his 
creditors : — Held,  that  the  bank  was  not  entitled 
to  prove  against  the  wharfinger's  estate  for  the 
value  of  the  goods  described  in  the  warrants, 
but  only  for  the  sum  actually  advanced.  Moore, 
In  re,  Moore,  Ex  parte,  31  L.  T.  812  ;  23  W.  R. 
154— LJJ. 

Landlord  and  Tenant — Diiclaimer  of  Lease.] — 

A  bankrupt  was  the  lessee  of  premises  for  a  term 
of  ten  years,  at  an  annual  rent  of  500/.  The 
trustee  disclaimed  the  lease.  The  landlord  was 
unable  to  re-let  the  premises  at  so  high  a  rent : — 
Held,  that  the  landlord  was  entitled  to  prove  in 
the  bankruptcy  for  the  difference  between  the 
present  value  of  the  500/.  per  annum  agreed  to 
be  paid  by  the  bankrupt  for  the.  residue  of  the 
term,  and  the  present  value  for  the  same  period 
of  the  letting  value  of  the  premises.  Hynvi  Coal 
arid  Iron  Company,  Ex  parte.  Hide,  In  re,  7 
L.  R.,  Ch.  28  ;  41  L.  J.,  Bk.  5  ;  25  L.  T.  609  ;  20 
W.  R.  105. 

See  further.  Secured  Creditors,  ante, 

27.  Effect  op  Proof. 

Belinquiahment  of  Legal  Bemediee.] — Where 
a  defendant  has  become  bankrupt,  the  plaintiff 
c^mnot  discontinue  upon  the  terms  of  the  statute 
unless  he  has  either  proved  his  debt,  or  has  had 
his  claim  entered  on  the  proceedings  under  the 
fiat.  Avgarde  v.  Thompson,  5  D.  P.  C.  762 ;  2 
M.  &  W.  617  ;  M.  &  H.  105  ;  1  Jur.  632. 

Where  a  defendant  in  an  action  for  the  recovery 
of  a  debt  has  become  bankrupt,  and  the  plaintiff 
has  tendered  his  claim  for  proof  of  the  debt  under 
the  bankruptcy,  and  the  claim  is  not  allowed, 
but  adjourned,  the  defendant  is  not  entitled  to  a 
stav  of  proceedings  in  the  action.  Ball  v.  Bowden, 
22  L.  J.,  Ex.  249. 
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To  entitle  him  to  sach  etay  of  prooeedings  the 
debt  most  be  proved  under  the  bankruptcyi  or 
the  claim  entered  upon  the  proceedings.    2b, 

Aotion  for  Costs.]— Where  a  defendant 

had  become  bankrupt,  after  yerdict  and  before 
judgment,  and  the  pLaiatiff  had  proved  for  the 
debt,  but  had  not  been  permitted  to  prove  for 
the  costs,  the  court,  upon  summary  application, 
under  6  Geo.  4,  o.  16,  s.  59,  stayed  proceedings 
in  the  action  'for  the  recovery  of  the  costs. 
Woodward  v.  Meredith^  2  D.  &L.  136  ;  13  L.  J., 
Q.  B.  322  ;  8  Jur.  1136. 


Assignee  of  a  proved  Debt.]— A  creditor 


accepting  an  assignment  of  a  debt  proved,  is 
substantially  a  creditor  proving  a  debt,  and 
thereby  relinquishes  an  action  brought  by  him 
against  the  bankrapt*  Taylor f  Ex  parte^  1  Qlyn 
&  J.  399. 

Bestraint  of  Ezeeutlon.]— A  creditor  who 

has  proved  will,  upon  petition  by  the  assignees, 
be  restrained  from  issuing  execution  against  the 
property  of  the  bankrupt  in  the  possession  of  the 
assignees.  JSerTuuconi,  Ex  parte.  2  Glyn  &  J. 
381. 


Ko  Dividend.] — ^A  creditor  who  proves 


under  a  fiat,  thereby  makes  his  election  of  the 
remedy  for  the  recovery  of  his  debt.  Flower ^  Ex 
parte,  De  Gex,  503  ;  16  L.  J.,  Bk.  9 ;  11  Jur.  482. 
A  creditor  who  had  proved  was  accordingly 
restrained  from  proceeding  for  the  same  demand 
in  a  county  court,  although  there  was  no  dividend. 
lb. 


Belease  of  Snretiei.  ]— On  the  1st  February 


the  plaintiifs  commenced  an  action  against  G. 
and  G.  to  recover  a  bill  of  exchange  for  4682.1^.9^., 
and  a  sum  for  goods  sold  and  delivered,  money 

?aid,  and  money  due  upon  an  account  stated, 
hey  afterwards  filed  an  aflldavit  in  the  Court  of 
Baiiruptcy,  under  1  &  2  Vict  c.  110,  s.  8,  alleging 
G.  and  G.  to  be  Indebted  to  them  in  468Z.  Is,  %d.] 
for  which  sum  G.  and  G.,  on  the  11th  February, 
gave  a  bond,  with  sureties,  pursuant  to  the 
statute.  On  the  21st  March,  the  plaintiffs 
signed  judgment  against  G.  and  G.  (against 
whom  a  fiat  in  bankruptcy  had  issued)  for 
1,322/.  19 j.  ^d,  which  included  the  468/.  Is,  9d. 
On  the  5th  April  the  plaintiffs  proved  their  debt 
under  the  fiat,  excluding  the  amount  of  the  bill 
of  exchange,  in  respect  of  which  the  bond  had 
been  entered  into.  On  the  12th  April  they 
lodged  a  ca.  sa.  against  G.  and  G.,  and  afterwards 
commenced  actions  against  the  sureties  upon  the 
bond  : — Held,  that  the  proof  under  the  fiat  was 
an  election  to  relinquish  the  action  against  G. 
and  G. ;  and  that,  the  principal  debtors  being 
thus  entitled  to  be  discharged  if  rendered  pur- 
suant to  the  conditions  of  the  bond,  the  sureties 
were  entitled  to  summary  relief  on  motion. 
Geikie  v.  Hewsan,  6  Scott,  N.  R,  484  ;  4  M.  &  G. 
618. 


Entry  of  Suggastion.]— Where  a  plaintiff, 


in  an  action  against  a  bankrupt,  makes  his 
election  to  proceed  under  the  commission,  the 
defendant  is  entitled  to  have  some  entry  or 
suggestion,  recordiug  the  election,  put  on  the 
record.    Kevip  v.  Potter,  6  Taunt.  549. 

Pleading.]— Proof  of  a  debt  cannot  be 


pleaded  in  bar  as  an  equitable  defence  to  iyi 
action  for  the  debt.  Spencer  v.  Demett,  1  L. 
R.,  Bx.  123  ;  35  L.  J.,  Bx.  73  ;  12  Jur.,  N.  S.  194 ; 
13  L.  T.  677  ;  14  W.  R.  310  ;  4  H.  &  C.  127. 

A  defendant  covenanted  to  pay  a  sum  of  money, 
with  interest,  by  instalments,  and  also  to  pay  tJie 
annual  premiums  which  might  become  due  on  a 
policy  of  insurance  effected  on  the  life  of  B.,  so 
that  his  life  might  be  continually  insured  in 
1,000Z.,  and,  on  request,  to  produce  and  shew  to 
the  plaintiff  the  receipt  for  the  premium  for  the 
current  year.  In  an  action  on  this  covenant, 
the  declaration  alleged  two  breaches — non- 
payment of  the  premiums  and  non-production 
of  the  receipt  for  the  premium  for  the  current 
year.  The  defendant  pleaded  in  bar  a  certificate 
of  conformity  under  an  adjudication  of  bank- 
ruptcy. The  plaintiff  new  assigned  that  the 
action  was  brought  for  the  non-payment  of  a 
premium  which  became  due  after  the  filing  of 
the  declamtion  of  insolvency,  and  after  the  allow- 
ance of  the  certificate,  and  for  the  non-production 
of  the  receipt  for  that  premium.  The  defendant 
pleaded  to  the  new  assignment  an  equitable  plea, 
that  after  the  filing  of  tho  petition  for  adjudi- 
cation the  plamtiff  proved  a  great  part  of  the 
debt  under  the  petition,  and  elected  to  take  the 
benefit  of  the  petition  with  respect  to  the  whole 
debt : — Held,  that  the  plea  to  the  new  assignment 
was  a  good  equitable  answer.  Elder  v.  JBeaufiumt, 
8  El.  &  Bl.  353  ;  27  L.  J.,  Q.  B.  25  ;  4  Jur.,  N.  S, 
26. 

Held,  also,  that  the  mere  fact  of  the  plaintiff's 
proof  for  a  part  of  the  debt  was  not  sufficient 
evidence  to  support  the  plea.    Jb. 


Indietmant— Costs— Attaohme&t  ]— A  ds- 


fendant  having  been  convicted  on  an  indictment 
for  a  nuisance,  which  had  been  jemoved  hj 
certioiari,  upon  his  and  two  sureties  entering 
into  recognizances,  judgment  was  respited  by  a 
rule  of  court,  drawn  up  by  consent,  by  which  it 
was  referred  to  the  master  to  tax  the  costs.  In 
February,  1852,  the  costs  were  taxed  at  227/. 
168.  lid.  In  May,  the  defendant  became  bank- 
rupt, and  the  prosecutor  proved  for  that  amount 
The  defendant  was  afterwards  brought  up  for 
judgment ;  a  side-bar  role  for  the  taxation  of 
cos^  was  drawn  up  ;  the  costs  were  taxed  under 
5  &  6  W.  &  M.  c.  11,  s.  3,  at  243^. ;  and  the  side- 
bar  rule  and  allocatur  were  served  upon  the  bail 
A  rale  having  been  obtained  for  an  attachment 
against  the  defendant  for  non-payment  of  that 
sum,  and  against  him  and  his  bail  for  estreating 
the  recognizances,  the  court  discharged  the  rule 
as  against  the  defendant,  but  made  it  absolute 
against  the  bail.  Reff,  v.  Ifills,  2  £1.  k  Bl.  176 ; 
22  L.  J.,  Q.  B.  322  ;  17  Jur.  714. 


Kortgagee— Proof  by  Inadyertaagoe.]' 


A  mortgagee  having  elected  to  prove,  and  hav- 
ing proved  his  debt  under  an  assignment  executed 
by  the  mortgagor  for  the  benefit  of  his  creditors, 
is  not  entitled  afterwards  to  have  his  proof  ex- 
punged as  having  been  made  through  madveit* 
ence,  and  to  claim  the  balance  of  the  puichase- 
meney  of  the  mortgaged  property  in  the  hands 
of  the  trustees  under  the  deed  in  liquidaticai  of 
his  mortgage  debt,  and  receive  the  dividends 
under  the  deed  upon  the  balance.  Spider,  Et 
parte,  12  L.  T.  55. 

Diitiaot  Debto.]— By  49  Geo.  3,  c.  121,  &  14^  a 
person  having  two  debts  oould  not  oome  ia  niider 
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the  commisBion  for  the  one,  and  proceed  at  law 
for  the  other.  Jlardenhurgh^  Ex  parte,  1  Rose, 
204. 

Where  a  creditor  proved  one  of  several  bills 
accepted  in  payment  of  the  same  debt,  and  after- 
wards declared  against  the  bankrupt  on  the 
others  : — Held,  that  the  election  of  the  creditor 
to  take  the  benefit  of  the  commission  was  con- 
fined by  49  Geo.  3,  a  121,  s.  14,  to  the  debt 
actually  proved,  and  did  not  extend  to  distinct 
debts  ejnsdem  generis  due  at  the  same  time. 
Harlry  v.  Greenwoitd,  5  6.  &  A.  95. 

Two  parcels  of  goods  were  sold  at  different 
times,  and  paid  for  by  bills ;  the  vendee  after- 
wards becoming  bankrupt,  the  vendors  proved 
under  the  commission,  for  the  amount  of  the  first 
parcel,  they  then  holding  the  bill  given  in  pay- 
ment for  the  same ;  the  bill  for  the  other  parcel 
having  been  negotiated  by  them  prior  to  the 
bankruptcy,  and  being  then  outstanding  was 
afterwards  dishonoured  : — Held,  that  the  vendors 
were  not  precluded  by  49  Geo.  3,  c.  121,  s.  14, 
from  suing  the  bankrupt  for  the  amount  of  the 
last  parcel  of  goods.  Watson  v.  Medex,  1  B.  & 
A.  121. 

So  held  on  the  6  Geo.  4,  c.  16,  s.  59.  Edwardx, 
Sx  parte,  4  Mont,  k  Mac.  116. 

Where  a  party  has  clear  separate  demands  on 
a  bankrupt,  he  may  sue  for  one,  and  come  under 
the  commission  for  the  other,  but  not  if  they 
are  only  different  securities  for  the  same  debt. 
CrinsoZj  Ex  parte,  1  Bro.  C.  C.  270. 

If  a  creditor  proves  one  debt  under  a  commis- 
sion, he  is  not  thereby  precluded  from  suing  upon 
another,  although  it  was  due  at  the  time  of  his 
proving  the  first.  Bridget  v.  MilU,  12  Moore, 
92  ;  4  Bing.  18. 

A  creditor  cannot  proceed  at  law  upon  one  of 
two  bills  for  goods  sold,  which  became  due  and 
was  dishonoured  before  proof  of  the  other,  but 
returned  after  the  proof.  SehleHtiger,  Ex  parte, 
2  Olyn  &  J.  392. 

A  creditor  for  goods  sold  may  prove  on  a  bill 
for  part  of  a  debt,  and  proceed  at  law  on  a  bill 
for  the  remainder,  which  he  has  negotiated  before 
the  bankruptcy  and  taken  up  after  the  proof. 
JSly,  Ex  parte,  2  Glyn  &  J.  163. 

A  person  to  whom  several  debts  were  due  from 
a  bankrupt,  arising  out  of  separate  sales  of  goods, 
proved  some  of  the  debts  under  the  commission ; 
another  person,  who  was  suggested  to  be  a  trustee 
for  him,  sued  upon  a  note  which  the  bankrupt 
had  given  for  other  part  of  the  goods  sold.  The 
conrt  refused  to  interfere  in  a  summary  way 
to  stay  proceedings  on  the  bail  bond  in  this 
action.  Jlotcell  v.  G oiled ge,  h  Taunt.  174 ;  2 
Rose,  130. 

A  creditor  may  prove  on  a  bill  for  part  of  his 
debt,  and  proceed  at  law  on  a  bill  for  the 
remainder,  which  he  has  negotiated  before  and 
taken  up  after  such  proof,  the  bill  proved  and 
the  bill  taken  up  constituting  distinct  debts, 
although  they  were  originally  taken  in  settle- 
ment of  the  same  account.  Neicton,  Ex  parte, 
2  Mont.,  D.  &  D.  422  ;  6  Jur.  68. 

A.,  being  bonft  fide  holder  of  two  bills,  accepted 
by  the  bankrupt,  for  the  payment  of  which  he 
also  held  a  security,  transferred  the  security  to 
B.,  who  proved  for  the  amount : — Held,  that 
ffoch  proof  did  not  prevent  the  right  of  A.  to 
prove  also  on  the  bills ;  though  it  might  be  a 
question  for  fatnre  consideration  whether  he 
^wonid  be  entitled  to  receive  dividends  on  such 
proof.    Barham^  In  re,  1  Mont.,  D.  &  D.  179i. 


A.  and  B.  having  dissolved  partnership,  an 
award  was  made,  by  which  B.  was  directed  to 
pay  A.  a  certain  sum,  and  to  pay  several  partner- 
ship debts.  B.  gave  a  warrant  of  attorney  for 
securing  the  money  awarded,  with  a  stipulation 
in  the  defeaeanoe,  that,  if  A.  should  be  called 
upon  to  pay  any  of  the  partnership  debts,  he 
should  be  at  liberty  to  enter  up  judgment.  B. 
became  bankrupt,  and  A.  proved  his  private 
debt  under  the  commission,  and  received  a  divi- 
dend thereon.  A.  was  afterwards  sued  for  a 
partnership  debt,  and  entered  into  an  arrange- 
ment with  the  creditor  to  pay  it  by  instalments, 
and  then  entered  up  judgment,  and  took  out 
execution  on  the  warrant  of  attorney,  before  B. 
had  obtained  his  certificate  : — Held,  that  A.  was 
not  deprived  of  his  remedy  by  49  deo.  3,  c.  121, 
ss.  8  and  14.    Dallg  v.  Wolferstm,  3  D.  &  R.  269. 

Different  Parties  Partners.]— The  49  Geo.  3, 
c.  121,  s.  14,  did  not  extend  to  prevent  a  creditor 
who  proved  a  joint  debt  under  a  commission 
against  one  partner  from  suing  the  others, 
Yovvg  V.  Glas^,  16  East,  252 ;  S,  P.,  Heath  v. 
Ifall,  4  Taunt,  326  ;  2  Rose,  271. 

Nor  did  it  prevent  a  creditor  who  was  suing 
two  partners  from  proving  his  debt  under  a 
separate  commission  issued  against  one.  Blamvin 
V.  Tayler,  Gow,  199. 

On  a  separate  commission  against  one  of  a 
firm,  a  joint  and  separate  creditor,  who,  in  respect 
of  his  joint  debt,  has  taken  a  warrant  of  attorney, 
and  sued  out  a  separate  execution  against  the 
bankrupt,  is  entitled  to  prove  his  separate  debt, 
without  giving  up  his  execution.  Stanhoro^glif 
Ex  parte,  6  Madd.  89. 

Principal   and    Surety.] — The   proving 

against  the  principal  is  not  an  election  not  to 
proceed  against  the  surety.  Hughes,  Ex  parte^ 
5  B.  &  A.  482. 

Where  an  attorney,  in  order  to  get  possession 
of  papers  belonging  to  A.,  in  the  hands  of  A.  s 
former  attorney,  who  had  a  lien  upon  them  for 
the  amount  of  his  bill  then  in  dispute,  undertook 
that  A.  should  enter  a  reference : — Held,  that  A. 
having  subsequently  become  bankrupt  for  the 
second  time,  and  without  paying  fifteen  shillings 
in  the  pound,  the  proof  of  the  debt  under  the 
commission  was  not  an  election  by  the  former 
attorney,  so  as  to  dispense  with  the  reference. 
lb. 


Parties    to    Bill    of    Exchange.  ]— The 


drawer  of  a  bill  of  exchange,  who  has  paid 
the  amount  to  the  holder  after  a  commission 
against  the  acceptor,  may  sue  the  acceptor  before 
he  has  obtained  his  certificate,  and  notv^ithstand- 
ing  the  holder  has  proved  the  bill  under  the 
commission.  Jfead  v.  Bra  ham,  3  M.  &  S.  91 ; 
2  Rose,  289. 

The  drawer  of  a  bill  who  has  paid  the  amount 
to  an  indorsee  after  a  fiat  issued  against  the  ac- 
ceptor, may  sue  the  latter  upon  the  bill  before 
he  has  obtained  his  certificate,  notwithstanding 
the  indorsee  has  proved  under  the  fiat.  Walker 
V.  Pilheam,  4  C.  B.  229. 

Bisoharge  of  Iiie&.] — ^Proof  is  equivalent  to 
payment ;  therefore,  where  solicitors  obtained  an 
order  to  have  their  bill  taxed,  and  to  prove  for 
the  amount : — Held,  that  they  had  relinquished 
their  lien  upon  the  papers  in  their  hands  belong- 
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ing  to  the  bankrupt.  Hornby ^  Ex  parte,  Buck, 
361. 

By  Szacntor  againit  Legatee— Bight  to  Be- 

taia.] — A  bankrupt  was  indebted  to  the  estate  of 
a  testator,  and  was  also  entitled  as  one  of  the 
residuary  legatees  of  the  testator,  and  also  to 
distributive  shares  as  next  of  kin  of  three  other 
residuary  legatees.  The  executor  proved  the 
debts  under  the  bankruptcy,  and  received  a  di- 
vidend on  the  proof  : — Held,  that  he  had  thereby 
abandoned  the  right  to  retain  the  debt  out  of  the 
direct  or  derivative  shares  of  the  bankrupt  in  the 
residuary  estate.  Stammtrt  v.  Elliott^  3  L.  R., 
Ch.  195  ;  37  L.  J.,  Ch.  363  ;  18  L.  T.  1  ;  16  W.  R 
489. 

A  bankrupt  was  indebted  to  an  estate  of  a 
deceased  party,  and  was  also  entitled  to  a  legacy 
from,  ana  was  one  of  the  residuary  legatees 
under,  the  same  estate.  A  receiver  appointed  in 
a  suit  for  the  administration  of  the  estate  proved 
the  debt,  and  was  paid  a  dividend : — Held,  that 
the  right  to  retain  tne  debt  out  of  the  legacies  to 
which  the  bankrupt  was  entitled  was  thereby 
lost.  Arnuttrong  v.  ArmHrang^  12  L.  R.,  Eq. 
614 ;  25  L.  T.  199 ;  19  W.  R.  971. 

Admiralty  Aotioii  for  Wages.] — A  master  of  a 
ship  having  sued  for  his  wages  at  law  and  re- 
covered judgment,  which  judgment  remained 
unsatisfied  in  consequence  of  the  owner's  bank- 
ruptcy, and  having  proved  his  debt  under  the 
owner's  bankruptcy,  is  entitled  to  sue  the  ship 
in  the  Admiralty  Court,  notwithstanding  the 
^ip  has  changed  hands.  The  Bengal^  Swabey, 
468. 

Proof  by  Foreign  Creditor— Jurisdiction.] — A 

foreign  creditor,  residing  out  of  the  jurisdiction 
of  the  Court  of  Bankruptcy,  by  proving  a  debt 
in  a  bankruptcy  or  liquidation,  brings  himself 
witiiin  the  general  jurisdiction  of  the  court  as  to 
the  administration  of  the  estate,  just  as  if  he 
were  residing  within  it.  An  order  can  therefore 
be  made  on  him  to  restore  property  of  the  bank- 
rupt or  debtor  improperly  in  his  possession. 
Robertson,  Ex  parte,  Morton,  In  re,  20  L.  R., 
Eq.  733 ;  44  L.  J.,  Bk.  99  ;  32  L.  T.  697 ;  23  W.  R. 
906. 

DeeliniAg  to  Prove.] — A  creditor  took  the  body 
of  the  bankrupt  in  execution  previously  to  the 
bankruptcy,  held  it  imtil  the  bankrupt's  dis- 
charge by  his  certificate,  and  declined  to  go  in 
and  prove  until  after  the  certificate  was  granted : 
— Held,  that  he  had  made  his  election  to  rely  on 
his  legal  remedy,  and  could  not  be  permitted  to 
seek  relief  also  under  tiie  fiat    Mttdie,  Ex  parte, 

3  Mont.,  D.  &  D.  66 ;  12  L.  J.,  Bk.  25 ;  7  Jur. 
201. 

28.  Expunging  ob  Reducing  Pboof. 

Here  Claim.] — ^A  mere  claim  cannot  be  ex- 
punged.   Dobson,  Ex  parte,  1  Mont.  &  Ayr.  670 ; 

4  Deac.  k  Chit,  69. 

Oroundf  for  Expunging.] — The  commissioners 
can  only  expunge  a  proof  on  the  ground  that  the 
debt  is  not  due ;  and  it  is  irregiUar  for  them  to 
state  as  a  ground  for  expunging,  that  the  bank- 
rupt's liability  has  been  discharged.  Whitworth, 
Ex  parte,  2  Mont.,  D.  &  D.  164. 

The  12  &  13  Vict.  c.  106,  s.  183,  empowering 


the  commissioner  to  expunge  proof,  was  not  con- 
fined to  cases  where  new  evidence  was  adduced. 
Tkamtan,  Ex  parte,  3  De  G.  &  J.  454. 

Want  of  Stamp.] — A  proof  will  not  be 


ordered  to  be  expunged  merely  because  the  in- 
strument on  which  the  proof  was  made  required 
a  stamp.  Byrom,  Ex  parte,  3  Mont.,  D.  &  D.53; 
8,  P.,  Christie,  Ex  parte,  8  Jur.  919. 

Entries  in  Debtor's  Books.  ]--Wliere  a 

bankrupt  had  absconded  to  America,  and  the 
commissioners  had  expunged  the  proof  of  a  debt, 
relying  chiefiy  on  the  evidence  afforded  by  the 
entries  in  his  books,  the  proof  was  ordered  to  be 
restored,  as  evidence  of  this  description  ought 
not  to  have  countervailed  the  oath  of  the  cre- 
ditor.   Boler,  Ex  parte,  1  Mont.,  D.  &  D.  602. 


Deed  of  Eeleaee  for  Pnrpoie  of  annnlliBg 


A^ndieation.] — Certain  creditors  executed  a 
deed  of  release  to  their  debtor,  who  had  been  ad- 
judicated a  bankrupt,  for  the  purpose  of  enabling 
him  to  petition  to  annul  the  adjudication.  The 
proceedings,  however,  became  abortive,  by  reason 
of  all  the  cr^itors  not  having  joined  in  the  re- 
lease. Sometime  afterwards  he  applied  to  ex- 
punge the  proof  of  the  creditors  who  had  executed 
the  release : — Held,  that  as  the  release  was  glren 
for  a  particular  purpose,  it  could  not  be  us^  for 
an  object  not  contemplated  at  the  time  of  its 
execution.  Cawneaw,  Ex  jfarte,  9  Jur.,  N.  S. 
655;  8L.  T.  11. 

The  release  of  the  debt  of  a  bankrupt  after  the 
debt  has  been  proved,  and  which  release  merely 
expressed  that  he  should  be  discharged  from 
all  demands  of  the  creditors,  would  not  annul 
the  creditor's  right  to  the  benefit  of  liis  proof. 
lb. 


Partnen — ^Wrongful  Proof  against  Jnai 


Estate.] — Where  what  is  in  law  only  a  separate 
debt  has  been  proved  on  a  joint  estate,  and  a 
dividend  received,  the  court  will  order  the  proof 
to  bse  expunged.  Ferrer,  In  re,  10  Ir.  Ch.  Rep. 
554. 


lApse  of  Time — ^Death  of  Creditor.]— A 


surety  had  paid  a  debt  of  a  bankrupt  after  the 
bankruptcy,  with  interest  down  to  the  payment, 
and  proved  for  the  whole  amount  paid,  indading 
interest  subsequently  to  the  fiat,  but  no  dividend 
had  been  declared.  An  application  to  reduce 
the  proof  after  seven  years  had  elapsed,  ami 
after  the  death  of  the  surety,  was  too  late.  Saa- 
demon.  Ex  parte,  8  De  G.,  Mac.  &  0.  849:  26 
L.  J.,  Bk.  26  ;  2  Jur.,  N.  S.  1217. 

Consequence  of  Order  to  Expunge.] — It  is  not 
a  necessary  consequence  of  an  order  to  expunge 
a  proof,  that  the  party  must  refund  any  dividends 
received  upon  it.  Ullson,  Ex  parte,  1  Mont.,  P. 
&  D.  586. 

Application  by  Trustee  to  expunge  Proof*- 
Iiapse  of  Time.  ]— Under  r.  73  of  the  Bank- 
ruptcy Rules,  1870,  as  under  the  previous  prac- 
tice, a  trustee  in  bankruptcy  who  has  admitted 
a  proof  against  the  estate  is  entitled  at  any  time 
afterwards  to  apply  to  the  court  to  expunge  the 
proof,  on  the  ground  that  it  was  origiiially 
wrongly  admitted.  Mere  lapse  of  time  is  no 
objection  to  the  application,  but,  though  the 
proof  is  expunged,  the  creditor  will  be  entitled 
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to  retain  any  dividend  which  he  may  have  pre- 
viously received.  Harper^  Ex  parte^  Tait,  In  re^ 
21  Ch.  D.  537  ;  52  L.  J.,  Ch.  117;  47  L,  T.  421  ; 
31  W.  R.  152— C.  A. 

Gronndt  for  reducing— Bill  of  Exchange.] — 

^Vhe^e  a  creditor  proved  in  respect  of  several 
bills  of  exchan^  drawn  by  the  bankrupt  and 
discounted  by  the  creditor,  and  one  of  those 
bills  was  subsequently  wholly  paid  : — Held,  that 
so  much  of  the  proof  as  relatea  to  that  bill  must 
l)e  expunged.  Barrett,  Ex  jmrte,  1  Glyn  &  J. 
327. 

A  customer  pays  in  bills  of  exchange  to  his 
bankers,  and  becomes  bankrupt.  The  banker 
pix>ves  for  the  whole  balance  due  from  him,  and 
afterwards  some  of  the  bills  of  exchange  i)aid  in 
are  paid  in  full  by  other  parties  liable,  some  he- 
fore  and  some  after  th j  dividend  is  declared  : — 
Held,  that  the  proof  ought  to  be  reduced  by  the 
amount  of  the  paid  bills,  and  the  dividends  re- 
funded.   Horfihffy  Ex  parte.  Do  Gex,  69. 

Where  a  creditor  holding  bills  of  exchange 
proves  the  amount  of  his  debt,  with  a  statement 
that  he  holds  the  bills  as  security,  and  any  of  the 
bills  are  subsequently  paid  by  the  other  parties 
to  them,  the  amount  so  paid  must  be  deducted 
from  the  proof  and  the  dividends;  or,  if  the 
dividends  have  been  paid  upon  the  whole  of  the 
proof  without  such  deduction,  the  assignees  are 
not  thereby  concluded,  for  the  court  will  order 
them  to  be  refunded  ;  It  makes  no  difference 
whether  the  bills  have  been  deposited  without 
indorsement,  or  have  been  indorsed  by  the  bank- 
rupt to  the  creditor.  Burn,  Ex  parte,  2  Rose, 
5.1. 

When  an  indorser  of  a  bill  of  exchange  be- 
comes bankrupt,  and  the  holder  proves  his  bill 
under  the  commission,  and  afterwards  compounds 
it,  and  discharges  the  acceptor  without  notice  to 
the  assignees  of  the  indorser,  he  also  discharges 
the  indoTser's  estate,  and  the  proof  of  his  debt 
mast  be  expunged.  Smith,  Ex  parte,  3  Bro. 
C.  C.  1. 


Ctoodf  Sold— Excesfiyo  Price.]— A  bank- 
rupt, who  was  a  tavern-keeper,  had  bought  of 
petitioners  large  quantities  of  wines  lying  in  the 
docks,  which  were  sold  to  him  by  sample,  tot 
stipulated  prices,  and  at  long  credit,  and  for 
which  the  petitioners  delivered  to  him  the  usual 
transfer  warrants.  The  assignees  sold  the  wines 
bj  auction  at  a  considerable  loss,  in  consequence 
of  which  the  commissioner  made  a  reduction  in 
the  proof,  on  the  ground  that  the  prices  charged 
for  the  wines  were  too  high : — Held,  that  he  was 
not  justified  in  making  the  reduction.  Beay,  Ex 
parte,  3  Deac.  k  Chit.  175. 

Aeeeptanee  of  Composition  under  88  ft  88  Vict. 
e.  71«  8.  28 — Loens  Standi  of  Bankrupt  to  apply 
to  rednee  Proof  of  a  Creditor.]— After  the  credi- 
tors of  a  bankrupt  have  resolved,  under  s.  28  of 
the  Bankruptcy  Act,  1869,  to  accept  a  composi- 
tion offered  by  the  bankrupt,  the  bankrupt, 
though  ondischarged,  has  a  locus  standi  to  apply 
to  the  court  to  r^uce  the  amount  of  the  proof 
of  a  creditor,  and  the  mere  fact  that  the  proof 
has  been  upon  the  file  of  the  proceedings  in  the 
bankruptcy  for  upwards  of  a  year  does  not 
estop  the  bankrupt  from  making  the  applica- 
tion. Bacon  or  Bojid,  Ex  parte,  Btrnd,  In  re, 
17  Ch.  D.  447;  44  L.  T.  834;  29  W.  R.  574— 
C.  A.     Affirming,  43  L.  T.  798  ;  29  W.  R.  292. 


29.  Proof  against  several  Estates. 

Bills  and  Votei.]— A  creditor  by  bill  or  note 
may  prove  against  all  the  parties  to  his  security  ; 
but  if,  previously  to  his  proof  against  A.,  divi- 
dends  have  been  declared  upon  his  proof  against 
B.  or  C,  such  dividends  must  be  deducted  from 
his  proof  against  A.  Bank  of  Scotland,  Ex 
parte,  2  Rose,  197  ;  19  Ves.  310. 

Proof  is  allowed  against  each  person  whether 
as  principal  or  surety  liable  upon  a  bill  or  bond, 
if  nothing  is  received  before  the  bankruptcy, 
until  20*.  in  the  pound  are  received.  Rushforth^ 
Ex  parte,  10  Ves.  416. 

A  joint  and  several  promissory  note  was 
signed  by  two  members  of  a  firm,  by  the  firm, 
and  by  several  other  persons.  The  firm  having 
become  bankrupt,  the  holder  of  the  note  carried 
in  proofs  against  the  joint  estate  of  the  firm,  and 
against  the  separate  estates  of  the  two  partners 
who  had  signed  the  note  : — Held,  that  the  holder 
was  entitled  to  prove  against,  and  receive  divi- 
dends from  both  the  joint  estate  of  the  firm  and 
the  separate  estates  of  the  partners  who  had 
signed  the  note.  Honey,  Ex  parte,  Jeffery,  In  re, 
7  L.  R.,  Ch.  178  ;  41  L.  J.,  Bk.  9  ;  26  L.  T.  728  ; 
20  W.  R.  223. 

Principal  and  Surety.] — If  bills  amounting  to 
1,320/.  are  delivered  by  the  drawer  to  a  creditor 
as  collateral  security  for  a  debt  of  4,000i^.,  and 
the  drawer  and  acceptor  become  bankrupt,  but 
the  estate  of  the  acceptor  proves  solvent,  the 
creditor  is  entitled  to  receive  20*.  in  the  pound 
on  the  bills  against  the  estate  of  the  acceptor, 
and  also  prove  the  debt  of  4,000/.  and  receive 
dividends  in  liquidation  of  the  remaining  portion 
of  his  debt  under  the  commission  against  the 
drawer.  Satnmon,  Ex  parte,  I  Deac  k  Chit. 
564. 

Bight  of  Surety  to  Prove  against  Prin- 
cipal.]— A  trader  made  a  promissory  note  as  a 
surety  for  a  debt  due  to  one  of  the  creditors  of  a 
firm.  The  firm  and  the  trader  became  bank- 
rupt, and  the  creditor  proved  against  the  estate 
of  the  trader  on  the  note,  and  agamst  the  sepa- 
rate estate  of  a  partner  in  the  firm  on  the  debt. 
A  dividend  was  declared  and  paid  on  the  former 
proof,  but  not  on  the  latter: — Held,  that  the 
assignees  of  the  trader  were  not  entitled  to  an 
order  to  prove  against  the  joint  estate  of  the  firm 
for  the  amount  of  the  dividend  which  they  had 
paid  on  the  note.  Brown,  Ex  parte,  2  Mont.,  D. 
k  D.  718  ;  6  Jur.  1021. 

Against  Debtor  and  his  Bankers.]— A.,  being 
indebted  to  B.,  gave  him  a  cheque  upon  his 
bankers  to  pay  him  in  a  bill  at  three  months. 
The  bankers  drew  a  bill  for  the  amount  upon 
their  correspondents  in  London,  who  accepted  it, 
the  drawers  and  acceptors  became  bankrupt,  and 
B.  proved  and  received  a  dividend  under  both 
commissions : — Held,  that  B.  was  entitled  to 
prove  his  debt  also  under  A  .'s  commission.  Math' 
oon^.  Ex  parte.  Buck,  216. 

Firms  composed  in  Whole  or  in  Part  of  same 
Individuals  before  24  ft  86  Vict.  c.  184,  s.  169.1 

— Where  there  are  two  firms,  one  consisting  of 
two  individuals,  and  the  other  of  the  same  two 
individuals  and  of  a  third,  and  they  have  mutual 
dealings,  and  draw  bills  on  each  other  :  if  a 
bankruptcy  occurs,  the  holders  of  their  bills  will 
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not  be  allowed  to  prove  under  both  bankruptcies. 
Goldimid  v.  Cazenove^  7  H.  L.  Cas.  785  ;  29 L.  J.. 
Bk.  17  ;  5  Jur.,  N.  S.  1 230 ;  34  L.  T.  36.  Affirming; 
S,  a,  Ooldmid,  Ex  parte,  2  De  G.  &  J.  67  ;  26 
L.  J.,  Bk.  25  ;  2  Jur.,  N.  S.  1106. 

This  rule  applied  to  cases  where  one  of  the  firm 
carries  on  business  in  England,  and  the  other 
abroad,  and  to  cases  where  the  firm  consists  of 
more  than  one  person,    lb. 


Sale  of  Goods— vProof  against  Agent  and 


Vendee. ]--The  firm  of  J.  F.  &  Sons,  as  agents  of 
the  plaintiffs,  supplied  goods  to  the  firm  of  S.  & 
W.,  upon  the  footing  of  the  latter  becoming 
debtors  to  the  plaintiffs.  They  also  supplied  the 
same  firm  with  other  goods  on  their  own  behalf. 
They  made  no  distinction  in  their  accounts 
between  the  goods  supplied  by  them  as  agents  of 
the  plaintiffs  and  those  which  they  supplied  on 
their  own  behalf.  E.  F.  was  a  partner  in  both 
firms.  Under  a  deed  of  inspection,  by  which  it 
was  agreed  that  the  several  estates  of  the  two 
films  &ould  be  administered  upon  the  principles 
and  according  to  the  rules  and  practice  of  the 
bankruptcy  law,  and  as  if  acts  of  bankmptcv 
had  been  committed  by  the  members  of  sucn 
firms  respectively: — Held,  that  the  plaintiffs 
were  entitled  to  prove  for  the  debts  of  S.  &  W., 
both  against  that  firm  and  against  the  firm  of 
J.  F.  &  Sons.  WuMavi  v.  Wickham^  2  Kay  &  J. 
478. 

Held,  also,  this  right  was  not  affected  by  the 
circumstance  that  E.  F.  had  survived  the  last 
of  his  partners  in  the  firm  of  8.  &  W.  upwards 
of  two  months,  at  the  time  when  the  act  of 
bankruptcy  was  taken  to  have  been  committed. 
Ih. 


Bill  of  Ezohange— Ignorance  of  Holder.] 


— A  holder  of  a  bill  of  exchange  drawn  by  a  firm 
upon  some  of  their  members,  constituting  a  dis- 
tinct firm,  has  a  right  to  prove  it  against  all  the 
parties  according  to  theii  liabilities  upon  the 
bill,  provided  he  was  ignorant  of  their  partner- 
ship. Adam,  Ex  j^arte,  2  Rose,  36  :  1  Ves.  &  B. 
493. 

Three  partners  of  a  firm  of  six  carried  on  a  dis- 
tinct trade  in  partnership,  and  indorsed  a  promis- 
sory note  made  by  the  six,  which  was  discounted 
by  a  person  who  believed  at  the  time,  from  gene- 
ral reputation  that  the  three  were  partnere  in  the 
aggregate  firm,  but  that  the  firms  were  distinct : 
— Held,  not  a  case  for  double  proof.  Hint  on,  Ex 
2)arte,  De  Gex,  550. 

The  holder  of  a  bill,  without  notice  that  the  in- 
dorser  and  acceptors  were  members  of  the  same 
firm,  is  not  entitled  to  a  double  proof.  Mmdt, 
Ex  parte,  1  Mont.  &  Bligh,  28  ;  2  Deac.  &  Chit. 
419. 

In  bankruptcy  among  partners  concerned  also 
in  other  trades,  the  paper  of  one  firm  being  given 
to  the  creditors  of  another,  proof  was  allowed 
upon  both  estates.  Bimhonm,  Ex  parte,  8  Ves. 
546. 

Where  joint  debts  were  paid  by  a  bill  drawn 
by  one  of  the  debtors,  and  accepted  by  another, 
each  carrying  on  distinct  trades,  proof  was 
allowed  under  their  separate  commissions  upon 
the  bill.  Weiuley,  Ex  parte,  2  Ves.  &  B.  254  ;  1 
Bose,  441. 


Indorsement  of  one  Kember  of  a  Firm.]- 


parties,  took  a  bill  drawn  by  all  and  indorsed  by 
one,  is  not  entitled  to  double  proof,  upon  the 
ground  that  previously  to  taking  the  bill  he 
required  and  had  the  indorsement  of  the 
one,  and  thereby  raised  a  contract  for  double 
security.  Sank  of  England,  Ex  parte,  2  Rose,  82. 


Firm  Abroad — Partner  in  England.  ]~A 


firm  abroad  drew  bills  on  one  of  its  own  part- 
ners,  trading  on  his  own  account  in  England, 
payable  to  an  agent  of  the  foreign  government 
The  bills  were  not  paid.  Process  of  insolvency 
issued  against  the  foreign  firm,  and  a  commission 
against  the  English  i)artner : — Held,  that  the 
agent  might  prove  under  the  commission,  but 
would  be  restrained  from  receiving  dividends, 
unless  he  elected  not  to  prove  under  the  insol- 
vency abroad.  Cheralier,  Ex  parte^  1  Mont  k 
Ayr.  345. 


Under  24   ft    25    Viet.    e.    131]— Two 


A  creditor  who,  knowing  the  partnership  of  the 


firms,  one  composed  of  A.  and  B.,  and  the  other 
of  A.,  B.,  and  C.,  carried  on  business  at  Liverpool 
and  Pcmambuco  respectively.  An  English  ad- 
judication was  made  against  A.  and  B.,  and  the 
holder  of  a  bill  of  exchange  drawn  by  a1,  B..  and 
C.  on  A.  and  B.,  proved  under  it  and  received  a 
dividend.  Afterwards  A.,  B.,  and  C.  &iled  in 
Pemambuco,  and  the  same  creditor  proved  and 
received  dividends  on  his  bill  under  that  liqui- 
dation : — Held^;  that  he  ought  not  to  receive 
any  further  English  dividend  without  refunding 
the  Brazilian  dividends;  but  he  could  not  be 
ordered  to  refund  the  English  dividend  al- 
ready i-eceived.  Mellor,  Ex  parte,  3  De  G.,  F.  k. 
J.  760. 

D.  carried  on  business  in  England  under  the 
style  of  D.  &  Co.,  and  in  Brazil  under  that  of  D.* 
L.  &  Co.  Bills  for  I,900Z.  were  drawn  by  D^  L., 
&  Co.  upon  and  accepted  by  D.  &  Go.  in  favoni 
of  B.  &  Co.  D.  k  Co.  executed  and  r^st^red  a 
deed  of  assignment  under  the  Bankruptcy  Act 
1861.  D.,  L.  k  Co.'s  assets  in  Brazil  were  ad- 
ministered there  according  to  the  laws  of  Brazil, 
and  B.  &  Co.  received  part  payment  of  the 
1,900/.  there.  B.  &  Co.,  notwithstanding  the 
part  payment,  carried  in  their  claim  to  prove  and 
receive  dividends  for  the  whole  1,900/.  under  the 
deed  of  assignment : — Held,  that  although  they 
might  be  admitted  to  prove  for  the  amount,  they 
were  not  to  receive  any  dividend  until  after  the 
other  creditors .  had  received  a  dividend  equal 
to  that  received  by  B.  &  Co.  in  BrazlL  Wiltim, 
Ex  parte,  Douglas,  In  re,  7  L.  B.,  Ch,  4^ ;  41 
L.  J.,  Bk.  46  ;  26  L.  T.  489  ;  20  W.  R.  664. 

The  152nd  section  of  the  Bankruptcy  Act,  1861, 
did  not  apply,  there  being  only  one  estate,  that 
of  D.,  to  be  wound  up  in  bankmptcv,  and  not 
two  distinct  estates,  within  the  meaning  of  that 
section,    lb. 

A  firm  consisting  of  two  persons,  D.  and  Y.. 
carrj-ing  on  business  as  B.,  Y.  &  Co.,  at  Liver- 
pool, and  another  consisting  of  three  persons,  D.. 
1.  &  Y.,  carrying  on  business  in  Pemambnoo, 
were  adjudicated  bankrupts,  in  1864,  at  Liver- 
pool. A  creditor  of  both  firms  proved  for  a 
debt  under  this  bankruptcy,  and  received  a  divi- 
dend, after  which  receipt  the  house  at  Pemam- 
buco also  became  bankrupt,  and  the  ^editor 
proved  the  same  debt  againat  the  estate  thexe, 
and  received  a  dividend  in  respect  of  iU  In  1861 
an  order  was  made  by  the  commiasioner  in  Eng- 
land, that  the  proof  in  this  country  should  be  ex- 
punged, unless  the  creditor  paid  to  the  assignees 
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the  diyidend  receiyed  by  him  at  Peznambaco. 
This  order  was  varied  by  the  Lords  Justices,  who 
declared  that  the  creditor  was  not  entitled  to  any 
dividend  in  England,  except  the  first  which  he 
had-  received,  but  without  prejudice  to  any  ques- 
tion as  to  that  dividend,  or  as  to  any  question 
under  the  foieign  bankruptcy.  The  assignees 
presented  a  petition  that  the  creditor  might  be 
ordered  to  refund  sach  first  dividend: — Held, 
that  in  the  absence  of  all  evidence  to  shew  that 
the  law  of  Brazil  would  not  have  given  the  cre- 
ditor the  right  to  receive  the  dividend  there,  he 
was  under  no  obligation  as  to  that  which  he  re- 
ceived here;  but  that,  ashehado'ightfully  received, 
he  was  entitled  to  retain  it.  Smithy  Ex  parte, 
31 L.  J.,  Bk.  60  J  6  L.  T.  268  ;  10  W.  B.  276. 

Under  82  ft  83  Viet  o.  71.1 — In  order 

that  double  proof  may  be  admitted  under  s. 
37  of  the  Bankruptcy  Act,  1869,  it  is  necessary 
(just  as  it  was  under  s.  152  of  the  Bankruptcy 
Act,  1861)  that  there  should  be  distinct  estates 
to  be  wound  up  in  bankruptcy.  Sanco  de  Por- 
tugal, Ee  parte,  Hooper,  In  re,  11  Ch.  D.  317  ; 
46  L.  J.,  Bk.  73  ;  40  t.  T.  406  ;  27  W.  R.  856— 
C.  A.  Afltoied,  sub  nom.  JBawo  de  Portugal  v. 
Waddell,  5  App.  Cas.  161 ;  49  L.  J.,  Bk.  33  ;  42 
L.  T.  698  ;  28  W.  R.  477— H.  L.  (K.) 

Two  films,  consisting  of  the  same  members, 
which  carried  on  business,  the  one  in  London  and 
the  other  at  Oporto,  became  bankrupt.  The 
Portuguese  firm  had  drawn  bills  of  exchange  on 
the  London  firm,  which  the  latter  had  accepted  : 
— Held,  that  the  holders  of  the  bills,  who  had  re- 
ceived a  dividend  under  the  Portuguese  liquida- 
tion,  could  not  prove  in  respect  of  the  bills  in 
the  London  liquidation  without  giving  credit  for 
what  they  had  received  in  Portugal.    lb. 

The  Bankruptcy  Act,  1869,  s.  37,  allowing  a 
double  proof  where  a  person  is  liable  as  a  sole 
contractor,  and  also  as  member  of  a  firm,  ap- 
plies in  ihe  case  of  a  joint  and  iseveral  covenant, 
though  the  joint  covenant  was  not  expressed  to 
be  made  by  the  covenantors  as  partners,  the  cove- 
nant being,  as  a  matter  of  fact,  to  secure  an  ad- 
vance m^e  for  partnership  purposes.  Stone, 
Ike  parte,  WtMi,  In  re,  8  L.  R.,  Ch.  914  ;  42  L. 
J,,  Bk.  73. 

Per  Cotton,  L.  J.  :  Sect.  37  applies  only  to 
proofs  arising  out  of  contracts,  it  does  not  apply 
to  proofe  made  in  pursuance  of  s.  23.  Corbett, 
Ex  parte,  Shand,In  ro,  14  Ch.  D.  122  ;  49  L.  J., 
Bk.  74  ;  42  L.  T.  164  ;  28  W.  R.  569— C.  A. 

Identically   the   same   IndiYiduale.]— 


Where  traders  possess  two  properties,  one  situated 
abroad  and  the  other  situated  in  this  country, 
and  there  has  been  a  petition  for  adjudication 
here,  followed  immediately,  in  point  of  date,  by 
proosedings  in  insolvency  abroad,  and  the 
foreign  court  takes  possession  of  the  foreign  pro- 
perty, as  under  a  cessio  bonorum,  and  employs  it 
in  paying  the  foreign  creditors  a  dividend,  such 
creditors  cannot  jfiterwards  prove  under  the 
English  adjudication,  except  on  the  condition  of 
first  accounting  for  what  they. had  received 
abroad.  Banco  de  Portugal  v.  Waddell,  5  App. 
Oaa.  161 ;  49  L.  J.,  Bk.  33  ;  42  L.  T.  698  ;  28  W. 
R.477. 

The  Statutes  of  Bankruptcy,  1861  and  1869, 
haye  no  application  to  a  case  of  two  bank- 
roptcies,  either  in  the  same  country  or  in  dififerent 
oanntries,  against  identically  the  same  indi- 
▼idoalfl.    Ih 


Two  persons  of  the  name  of  H.  carried  on 
trade  in  Portugal  as  wine  exporters,  under  the 
style  of  H.  Brothels,  and  the  same  two  persons 
carried  on  trade  in  London  as  wine  merchants, 
under  the  style  of  H.  &  Sons.  The  practice  of 
the  business  was  for  H.  Brothers  to  draw  bills  on 
H.  k,  Sons.  These  bills  were  accepted  in  London 
and  paid  in  Portugal  The  traders  fell  into 
difficulties,  and  in  December,  1877,  presented  a 
petition  for  adjudication  under  the  English 
Bankruptcy  Act.  Proceedings  in  insolvency  were 
taken  in  Portugal,  after  the  date  of  the  petition 
but  before  that  of  the  adjudication,  and  the  Por- 
tuguese court  took  possession  of  the  property 
there,  and  the  Portuguese  creditors  received  a 
dividend  of  about  8«.  in  the  pound.  These 
creditors  then  sought  to  prove  under  the  English 
adjudication.  This  was  refused  otherwise  than 
as  a  claim,  until  they  had  accounted  for  what 
they  had  received  under  the  Portuguese  insol- 
vency : — Held,  that  this  conditional  admission  of 
their  claim  to  prove  was  correct.    lb, 

Sole  Trader  trading  in  Ireland  and  Seot- 

land.] — P.  carried  on  business  at  Cork,  as  a  sole 
trader,  under  the  style  of  D.  Brothers,  and  at 
Glasgow  (in  partnership  with  M.),  under  the 
style  of  S.  &  Co.  On  the  3rd  June,  1878,  P.,  both 
as  trading  as  D.  Brothers,  and  in  his  individual 
capacity,  gave  a  continuing  guarantee  by  deed 
to  the  W.  bank,  carrying  on  business  in  Scot- 
land, for  all  advances  made  or  to  be  made  by 
them  to  S.  &  Co.,  and  the  bank  afterwards  made 
advances  to  S.  &  Co.  on  such  g^rantee.  On  the 
31st  March,  1879,  the  partnership  between  P. 
and  M.  was  dissolved,  and  notice  of  the  dissolu- 
tion was  advertized  in  the  Edinburgh  Gazette 
on  the  4th  of  April,  1879.  By  deed  of  the  3rd  of 
April,  1879,  M.  transferred  his  estate  and  interest 
in  the  partnership  property  and  business  to  P. 
P.  was  on  the  12th  August,  1879,  adjudicated  a 
bankrupt  in  Ireland,  on  his  own  petition.  On 
the  23rd  of  August,  1879,  the  W.  bank  filed  a 
petition  in  Scotland  to  sequestrate  the  estates  of 
S.  &  iCo.,  and  of  M.,  on  foot  of  their  original 
debt ;  and  on  the  22nd  of  February,  1880,  a 
sequestration  of  both  estates  was  ordered  by  the 
Court  of  Appeal  in  Scotland.  The  W.  bank  also 
claimed  to  be  admitted  to  prove,  unconditionally, 
in  the  Irish  bankruptcy  for  the  amount  of  the 
guarantee : — Held,  that  P.  at  the  time  of  the 
Irish  bankruptcy  was  a  sole  trader,  trading  in 
Ireland  as  D.  Brothers,  and  in  Scotland  as  S.  & 
Co. ;  that  consequently  there  was  but  one  estate 
to  be  administei^  under  the  Irish  adjudication  ; 
that  the  48th  section  of  the  Bankruptcy  (Ireland) 
Amendment  Act,  1872,  did  not  apply  ;  and  that 
the  "W.  bank  could  not,  therefore,  oe  allowed  to 
prove,  except  upon  the  condition  of  giving 
credit  for  so  much  of  the  Scotch  estate  of  the 
bankrupt  as  they  had  received  or  might  receive 
under  the  sequestration.  Pirn,  In  re,  7  L.  R., 
Ir.  458. 

Joint  Adventures.  ]— Where  different  firms  are 
engaged  in  a  joint  adventure,  and  tiiere  is  no 
joint  property,  the  creditors  of  the  adventure 
may  prove  against  the  joint  estates  of  the  minor 
partnerships.    Nolte,  Expose,  2  Glyn  &  J.  295. 

Where  several  firms  are  engaged  in  a  joint  ad- 
venture, the  creditors  of  the  adventure,  in  the 
event  of  bankruptcy,  and  there  being  no  joint 
property,  muat  prove  against  the  estates  of  the 
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individuals,  not  of  the  firms.  IVfflie,  Ex  parte, 
2  Rose,  398. 

Where  A.,  a  sole  trader,  B.  k,  C,  partners,  and 
D.,  also  a  trader,  enj^ged  in  a  joint  adventure 
for  a  joint  purchase  of  goods  by  them,  and  the 
vendor,  with  a  knowledge  of  their  joint  interest, 
received  in  payment  a  bill  drawn  by  A.  on  and 
accepted  by  B.  &  C,  the  vendor  was  entitled 
to  prove  the  bill  against  both  their  estates. 
Wensley,  Ex  parte,  I  Rose,  441  ;  2  Ves.  &  B. 
254. 

A.  and  B.,  trading  under  the  firm  of  A.  &  Co., 
agreed  with  C.  to  purchase  coffee  on  a  joint  ac- 
count, A.  &  Co.  to  have  the  management  of  it ; 
A.  &  Co.  purchased  the  coffee,  and  C.  paid  them 
for  his  share ;  A.  k,  Co.,  without  the  consent  of  C, 
deposited  the  coffee  with  D.,  who  advanced  money 
on  it,  and  ignorant  that  C.  was  concerned  in  it, 
debited  A.  k.  Co.  with  the  advances.  The  coffee 
was  sold  at  a  loss,  a  commission  issued  against  A. 
&  B.,  and  another  against  C. :  D.  was  entitled  to 
prove  his  balance  beyond  the  proceeds  against 
the  estate  of  C,  as  well  as  against  the  estate  of 
A.  &  B.     GeUar,  Ex  partv,  1  Rose,  297. 


Adjustment  between  Estates.]— A..  B..  k  C. 
were  in  partnership,  and  A.  &  B.  were  also  con- 
cerned as  partnei-s  in  a  distinct  house.  Com- 
missions issued  against  both  firms.  The  estate  of 
the  two  cannot  claim  anything  against  the  estate 
of  the  three,  until  the  joint  creditors  of  the  three 
arc  fully  satisfied.  Hargreaves,  Ex  partvy  1  Cox. 
440. 

Where  part  of  an  account  between  two  mer- 
cantile houses  consists,  on  both  sides,  of  bills, 
which  may  be  proved  against  both  estates,  the 
cash  balance  as  between  the  houses  is  provable, 
excluding  the  bills  outstanding  on  both  sides ; 
but,  in  the  event  of  a  surplus,  the  bills  on  both 
sides  are  to  be  included  in  the  amount.  La- 
forest,  Ex  parte,  1  Mont.  &  Bligh,  363  ;  2  Deac. 
&  Chit.  199. 

If  two  j)roof8  arc  made  on  a  joint  and  several 
bond,  against  two  separate  estates,  a  subsequent 
consolidation  of  the  estates  does  not  affect  the 
double  proof.  Fitllcr,  Ex  parte,  1  Mont.  &  Avt. 
222  ;  3  Deac.  &  Chit.  620. 

A..  B.  &  C.  beinj;  partners,  A.  &  B.  borrovtcd 
10,000/.  for  the  finn,  on  mortgages  of  their  sepa- 
rate estates  ;  the  firm  became  bankrupt ;  C.  was 
wholly  insolvent,  and  A.'s  mortgaged  estate  paid 
more  than  his  share  of  the  debt.  A.'s  estate  has 
a  claim  to  contribution  from  B.'s.  for  the  differ- 
ence between  what  B.'s  estate  sells  for,  and  half 
the  debt  of  10,000/.  Plowdni,  Ex  parte,  3  Mont. 
&  Ayr.  402. 

Joint  creditors,  under  an  order  to  prove  against 
separate  estates,  proving  against  one  or  more  of 
them  exclusively  of  the  rest,  the  estate  so  bur- 
thened  is  entitled  to  reimbui-sement  from  the 
others.     WUlocJt,  Ex  parte,  2  Rose,  292. 

Under  a  joint  commission,  the  separate  estate 
of  one  partner  has  a  lien  on  the  other's  share  of 
the  surplus  of  the  joint  estate,  in  respect  of  a  debt 
proved  under  bills  drawn  in  the  name  of  the  firm 
for  a  separate  debt ;  and  may  come  in  with  the 
other  separate  creditors  for  the  deficiency.  JCing, 
Ex  parte,  1  Rose,  212 ;  17  Ves.  116, 

Under  a  separate  commission,  the  separate 
estate  is  entitled  to  be  reimbursed,  out  of  the 
joint  estate,  expenses  incurred  in  recovering  pro- 
perty for  the  benefit  of  the  joint  creditors. 
JRuther/ord,  Ex  parte,  I  Rose,  201. 


XII.     MUTUAL  CREDITS,  DEBTS  AND 

DEALINGS. 

1.  Generally. 

Effeet  of  82  ft  38  Vict.  c.  71,  s.  89.]— The 

Bankruptcy  Act,  1869,  s.  39,  enacting  that  where 
there  have  been  mutual  credits,  mutual  debts,  or 
other  mutual  dealings  between  the  bankrupt  and 
any  other  person  claiming  to  prove  under  the 
bankruptc3%  the  sum  due  from  one  party  shall  be 
set  off  against  any  sum  dne  from  the  other  party 
and  the  balance  only  shall  }ye  claimed  or  paid, 
establishes  an  absolute  statutory  rule,  and  the 
fact  that  one  party  holds  a  lien  or  security  for 
his  debt  will  not  affect  the  operation  of  the  rale. 
Bamett,  Ex  parte,  Deveze,  Jn  re.  9  L.  R.,  Ch.  293 ; 
43  L.  J.,  Bk.  87  ;  29  L.  T.  858  ;  22  W.  R.  283. 

B.  &  Co.  had  business  transactions  with  a 
trader  who  became  bankrupt,  and  at  the  time  of 
the  bankruptcy  he  owed  B.  k  Co.  3,01W.  and 
B.  k  Co.  owed  him  88/.  ;  but  he  held  goods  of 
B.  k  Co.  upon  which  he  had  a  lien  for  that 
amount.  The  trustee  in  the  bankruptcy  insisted 
that  B.  k  Co.  should  pay  the  debt  of  88/.  before 
the  goods  were  delivered  up  to  them,  and  that 
they  should  prove  for  the  whole  sum  of  3,010/. 
against  the  bankrupt's  estate  : — Held,  that  B.  k 
Co.  were  entitled  to  have  88/.  set  off  against 
their  claim,  so  as  to  free  the  goods  from  the  lien 
and  to  prove  for  the  balance  against  the  bank- 
rupt's estate.    Ih, 

At  wliat  date  Kntual  Aoeount  should 


Stop.] — The  object  of  s.  39  of  the  Bankruptcy  Act, 
1869,  is  that  where  there  are  mutual  accounts, 
a  secret  act  of  bankruptcy  should  not  stop  the 
currency  of  those  accounts ;  the  existence  of 
mutual  dealings  and  accounts  protects  the  credits 
and  debts  on  each  side  from  the  operation  of  the 
act  of  bankruptcy  until  notice  of  it.  The  exact 
date  at  which  a  ^lutual  account  is  to  stop  must 
depend  on  the  circumstances  of  the  case  and  the 
nature  of  the  credits,  but  may  and  ought  to  be 
taken  at  least  up  to  the  date  when  the  person 
claiming  the  benefit  of  s.  39  has  notice  of  an 
act  of  bankruptcy.  Elliot  v.  Turgnand,  7  App. 
Cas.  79 ;  51  L.  J.,  P.  C.  1  ;  45  L,  T.  771 ;  30 
W.  R.  177— P.  C. 


Cannot  be  got  rid  of  by  Agreement.] — The 


law  of  set-off  enacted  by  s.  39  of  the  Bankruptcy 
Act,  1869,  is  an  absolute  statutory  rule,  which 
overrides  any  agreement  to  the  contiwy  that 
may  be  existing  between  the  bankrupt  and  his 
creditors  at  the  commencement  of  the  bank- 
ruptcy. JackJtflH,  Ex  parte,  or  Fletcher^  Et 
parte,  Vauffhan,  In  re,  36  L.  T.  711  ;  25  W.  R.661. 
Aflirmed,  6  Ch.  D.  350 ;  37  L.  T.  282  ;  25  W.  B. 
870— C.  A. 

The  law  of  Scotland  on  the  subject  of  com- 
pensation and  retention  in  bankruptcy  is  veiy 
nearly,  if  not  precisely,  the  same  as  the  law  of 
England  as  to  mutual  credit  M^'Kinium  v. 
Armstrong,  2  App.  Cas.  531 ;  36  L.  T.  482 — Per 
Lord  Blackburn. 

Bankrupt  Contributory  to  Company.] — ^A  share- 
holder of  a  company  in  course  of  winding  up, 
being  also  a  creditor  of  the  company,  assigned 
his  estate  and  effects  to  trustees  for  his  creditors : 
— Held,  that  inasmuch  as  a  set-off  of  mutual 
credits  was  allowed  by  the  Bankruptcy  Law  Act 
of  1849,  though  not  allowed  in  respect  of  caUs 
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by  the  GompanieR  Act  of  1862,  the  court  of 
Chancery,  sitting  as  the  court  of  appeal  in  bank- 
ruptcy, was  bound  to  allow  the  claim  upon  the 
company  to  be  set  off  against  the  calls.  Duck" 
worth.  In  re,  Cooper^  Ex  parte,  2  L.  R.,  Ch.  578  ; 
36  L.  J.,  Bk.  28  ;  16  L.  T.  580 ;  15  W.  R.  858. 

Froof  of  Set-off.] — In  an  action  by  assignees, 
it  is  not  sufficient  proof  of  a  set-off  that  the  com- 
missioneis  permitted  the  defendant  to  prove  the 
debt  proposed  to  be  set  off.  Pirie  v.  Mennetty  3 
Camp,  279  ;  1  Rose,  359. 

When  Court  will  restrain  Action.]— Where 
there  are  cross  acceptances,  and  the  rignt  of  set- 
off is  clear,  the  Court  of  Bankruptcy  will  restrain 
the  assignees  from  bringing  an  action.  Clegg, 
Ex  parte,  1  Mont.  &  Ayr.  91  ;  3  Deac.  &  Chit. 
505. 

2.  Mutual  Credits. 

Kast  tend  to  Terminate  in  a  Debt.]— In  order 
to  constitute  a  mutual  credit  it  must  be  confined 
to  pecuniary  demands  on  such  credits  as  in  their 
nature  will  terminate  in  a  debt.  Bom  t.  Hart, 
2  Moore,  547  ;  8  Taunt.  499. 

Guarantee.  ] — Therefore  a  guai'antee,  being 

merely  a  contract  to  indemnify  against  con- 
tingent damages,  cannot  form  the  subject  of  a 
mutual  credit.  Sampaon  v.  Burton,  4  Moore, 
515;  2B.  &B.  81). 

Contract  to  Indorse  Bill  of  Exchange.] — 

A.,  having  given  the  defendant  his  acceptance 
for  20/.,  the  defendant,  in  consideration  thereof, 
undertook  that  he  would  indorse  to  A.  a  bill 
drawn  by  him  (the  defendant)  on  E.,  payable  to 
the  defendant's  order.  He  gave  the  bill,  but 
would  not  indorse  it.  On  an  action  by  the  as- 
signees of  A.,  who  had  become  bankrupt,  and 
whose  acceptance  was  dishonoured  : — Held,  that 
the  contract  to  indorse  was  not  a  subject  of 
mutual  credit  within  6  Geo.  4,  c.  16,  s.  50,  and 
could  not  have  been  set  off  by  the  assignees 
against  the  201,  due  from  A.  to  the  defendant. 
Boge  V.  Simg,  1  B.  &  Ad.  521. 

A  defendant  may  set  off  a  debt  due  to  him 
fi-om  a  bankrupt  for  money  lent  against  a  claim 
by  the  bankrupt's  assignees  on  him  for  not  ac- 
cepting, pursuant  to  agreement,  a  bill  of  ex- 
change by  way  of  part  payment  for  goods  sold 
and  delivered  bv  the  bankrupt  to  himsell 
Oibstrn  V.  Bell,  1  Scott,  712  ;  1  Bing.  N.  C.  743  ; 
1  Hodges,  136. 

Contingent  Debts.] — ^An  underwriter  can- 
not set  off,  as  a  mutual  credit,  against  a  loss 
accruing  after  the  bankruptcy  of  the  assured, 
premiums  of  the  same  and  other  policies  due 
before  the  bankruptcy  from  the  assured,  who 
was  himself  his  own  insurance  broker  in  effecting 
those  policies.  Glennie  v.  EdmmuU^  4  Taunt. 
775. 

Keitber  can  he  set  off  i^tums  of  premium 
upon  voyages  not  complete  before  the  bank- 
ruptcy, Although  the  underwriter  must,  upon  the 
conclusion  of  the  adventure,  necessarily  become 
debtor  to  the  a%ured  either  for  a  loss  or  a  return 
of  premium.    Jb, 

Bebts  Payable  in  fatoro.] — The  defendants, 
^who  were  bankers,  had,  previously  to  the  24th 


October,  1842,  discounted  bills  to  a  large  amount 
for  certain  customers,  who  became  bankrupts  on 
that  day,  at  which  time  the  defendants  had  in 
their  hands  a  balance  of  179/.  19«.  \\d.  belonging 
to  them.  The  bills  were  indorsed  by  the  bank- 
rupts in  blank,  and  two  of  them  were  paid  by  the 
acceptors  before  the  bankruptcy  :  the  others,  far 
exceeding  in  amount  the  179/.  19;?.  l\d.,  did  not 
become  due  until  the  16th  November,  and  on 
other  subsequent  days.  The  action,  which  was 
for  money  lent,  was  commenced  on  the  2nd 
November,  1842;  and  on  the  8th  of  the  same 
month,  the  defendants  proved  against  the  bank- 
rupts' estate  the  whole  of  the  bills,  except  the 
two  which  had  been  paid,  deducting  the  balance 
of  179/.  19«.  \\d. :— Held,  that  the  defendants, 
as  indorsees  of  the  bills,  were  entitled  to  set 
them  off  in  the  action.  Alsager  v.  Curr'te,  12 
M.  &  W.  751  ;  13  L.  J.,  Ex.  203. 

A.  first  purchased  one  and  afterwards  another 
parcel  of  goods  of  B.,  each  at  six  months'  credit; 
when  the  first  sum  became  due,  A.  lodged  in  B.'s 
hands  a  bill  of  exchange  for  a  larger  amount 
than  the  value  of  the  goods,  in  order  to  pay  for 
them,  B.  engaging  to  return  to  A.  the  overplus 
when  the  bill  should  be  paid ;  B.  received  the 
amount  of  the  bill,  and  then  A.  became  a  bank- 
rupt, not  having  paid  for  the  second  parcel  of 
goods  : — Held,  in  an  action  by  A.'8  assignees  for 
the  surplus  of  the  bill,  that  B.  might  retain  it  to 
satisfy  his  demand  on  A.  for  the  second  parcel  of 
goods.     AtUinsim  v.  Elliott  7  T.  R.  378. 

Acceptances  not  due  till  after  the  bankruptcy 
of  the  acceptor  may  be  set  off.  Wagstaff,  Ex 
parte,  13  Ves.  65. 

Kotei  iMuod  by  Bankers.] — To  an  action  by 
assignees  for  a  debt  due  to  the  bankrupt's  estate, 
the  defendant  may  set  off  notes  in  his  possession 
issued  by  the  bankrupt  before  the  bankruptcy. 
Moore  v.  Wright,  2  Rose,  470  ;  2  Marsh.  209  ; 
6  Taunt.  517. 

Person  taking  Bill  of  Exchange  gives  Credit 
to  Acceptor.] — Action  by  the  assignees  of  R.,  a 
bankrupt,  on  a  note  drawn  by  the  defendant, 
payable  to  G.  or  order,  and  by  him  indorsed  to  the 
bankrupt,  before  the  bankruptcy.  In  October, 
1825,  G.  applied  to  the  bankrupt  to  discount  the 
note,  and  took  as  part  payment  the  proceeds  of  a 
bill  accepted  by  the  bankrupt,  payable  to  G.'s 
order.  G.  indorsed  this  bill  for  value  to  the  de- 
fendant, and  he  got  it  discounted  by  H.,  who 
was  the  holder  when  it  became  due.  A  commis- 
sion of  bankruptcy  issued  against  R.  on  the  231x1 
December,  and  the  bill  became  due  on  the  24th, 
when  it  was  presented  and  dishonoured.  On  the 
26th,  H.  received  the  amount  from  the  defen- 
dant, and  returned  the  bill  to  him  : — Held,  that 
he  had  a  right  to  set  off  the  bill  against  the  de- 
mand of  the  assignees  on  the  note.  Colling  v. 
Jones,  10  B.  &  C.  777. 

Defendant  kept  cash  with  M.  &  W.,  bankers, 
and  accepted  a  biU  drawn  by  one  of  the  partners 
in  the  house,  and  indorsed  by  that  partner  to  the 
house,  who  discounted  and  afterwards  indorsed 
it  for  value  to  S.  Before  the  bill  became  due, 
M.  &  W.  were  bankrupts,  having  funds  in  the 
hands  of  S.  more  than  sufficient  to  pay  the  bill, 
and  having  in  their  hands  money  iJelonging  to 
the  defendant.  When  the  bill  became  due,  S. 
presented  it  for  payment  to  the  defendant,  who 
having  refused  payment,  S.  paid  himself  out  of 
the  funds  of  M.  &  W.  remaining  in  his  hands. 
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and  deliyered  the  bill  to  their  assignees  : — Held, 
in  an  action  by  the  assi^ecs  against  the  defen- 
dant as  acceptor  of  the  bill,  that  there  had  been 
before  the  bankruptcy  a  mutual  credit  between 
the  bankrupts  and  defendant,  and  that  the  latter 
was  entitled  to  set  oft  against  the  sum  due  to  the 
bankrupts  on  the  bill  the  debt  due  from  him  to 
M.  &  W.  at  the  time  of  their  bankruptcy.  Bol- 
land  T.  Nashy  8  B.  &  C.  103  ;  2  M.  &  R.  189. 

The  indorser  of  a  bill  of  exchange,  who  has 
been  compelled  by  the  bankruptcy  of  the  ac- 
ceptor to  take  it  up  at  maturity,  may  set  oS.  the 
amount  of  such  bill  against  a  debt  to  the  estate 
of  the  acceptor,  without  being  compelled  to  have 
recourse  to  a  prior  indorser,  or  being  affected  by 
any  collateral  security  which  such  prior  indorser 
may  have.  M'Xinno7i  v.  Armstrmig^  2  App.  Cas. 
631  ;  36  L.  T.  482— H.  L. 

An  Aoeonunodatioii  Aeoeptanee  ii  a  Credit] — 
Action  by  the  assignees  of  S.,  a  bankrupt,  for 
money  had  and  received  to  the  use  of  the  as- 
signees since  the  bankruptcy.  Plea,  that  before 
the  bankruptcy,  and  before  notice  of  any  act  .of 
bankruptcy,  the  defendant  gave  credit*  to  the 
bankrupt  to  the  amount  of  50/.,  by  indorsing  for 
his  accommodation,  and  without  consideration,  a 
bill  of  exchange  for  that  amount,  drawn  by  him 
and  payable  to  the  bankrupt's  order,  and  that 
such  credit  was  of  a  nature  extremely  likely  to 
end  in  a  debt.  The  plea  then  alleged,  that  the 
amount  of  the  bill  was  paid  by  the  defendant  on 
its  dishonour  after  the  bankruptcy,  but  before  the 
commencement  of  the  action  ;  and  the  bankrupt 
thereupon  became  indebted  to  the  defendant : 
that  before  the  bankruptcy,  S.  drew  a  bill  of  ex- 
change on  the  Chesterfield  bank,  and  delivered  it 
to  the  defendant  by  way  of  loan,  that  "he  might 
raise  the  amount,  and  thereby  give  credit  to  the 
defendant  to  that  amount ;  and  that  afterwards, 
before  the  bankruptcy,  the  defendant  obtained 
the  amount  of  the  bill  from  the  Chesterfield 
bank,  and  that  he  was  ready  and  willing  to  set 
off  the  two  sums  against  each  other  : — Held, 
that  the  plea  showed  such  a  giving  of  credit  to 
the  bankrupt  within  the  6  Geo.  4,  c.  16,  s.  60,  as 
might  be  the  subject  of  a  set-off  in  an  action 
brought  by  his  assignees.  JIulme  v.  MvggU'ston^ 
3  M.  &  W.  31  ;  6  D.  P.  C.  112  ;  M.  &  H.  344. 

Where  a  defendant  lent  his  acceptance  to  the 
bankrupt  on  a  bill  which  did  not  become  due  till 
after  the  act  of  bankruptcy,  and  was  then  outstand- 
ing in  the  hands  of  third  persons,  yet  the  defen- 
dant having  paid  the  amount  after  the  commission 
issued,  and  before  the  action  brought  by  the  as- 
signees, is  entitled  to  set  off  the  same  under  the 
words  "  mutual  credit  "  in  5  Geo.  2,  c.  30,  s.  28. 
Smith  V.  Hodman,  4  T.  R.  211. 

To  a  declaration  by  assignees  for  goods  sold 
and  delivered  by  the  banlanpt,  the  d^endant 
pleaded  that,  before  notice  of  any  act  of  bank- 
ruptcy, and  before  the  issuing  of  the  fiat,  and 
before  action,  the  defendant  gave  credit  to  the 
bankrupt,  by  accepting  bills  of  exchange  for  his 
accommodation,  without  any  consideration  or 
value,  which  bills  were,  before  notice  of  the 
bankruptcy,  negotiated  by  the  bankrupt  for  his 
own  use  and  benefit ;  that  the  credits  so  given 
were  likely  to  end  in  debts  from  the  bankrupt  to 
the  defendant ;  and  that  afterwards,  and  before 
action,  the  d^endant  paid  the  bills : — Held,  a 
good  set-off,  under  6  Geo.  4,  c.  16,  s.  60,  on  the 
ground  that  a  mutual  credit  was  shewn.  Rvf- 
tell  r.  Bell,  8  M.  &  W.  277  ;  1  D.,  N.  S.  107. 


Action  by  assignees  of  A.,  a  bankrupt,  for 
money  had  and  received  by  the  defendant  to  the 
use  of  the  assignees.  Plea,  that  before  action, 
and  before  the  defendant  had  notice  of  any  act 
of  bankruptcy  committed  by  A.,  and  before  any 
fiat  against  him,  the  defendant  gave  credit  to  A. 
in  148/.  10«.,  by  accepting,  for  his  accommoda- 
tion, and  without  consideration,  a  bill  of  exchange 
for  that  sum,  which  bill  A.,  afterwards  and  before 
notice  to  the  defendant  of  A.'s  bankruptcy,  in- 
dorsed and  negotiated  for  value,  for  his  own  use ; 
that  the  credit  so  given  by  the  defendant  to  A. 
was  a  credit  of  a  nature  extremely  likely  to  end 
in  a  debt  from  A.  to  the  defendant ;  that,  after- 
wards and  before  action ,  the  defendant  was  obliged 
to  pay  the  bill  to  the  holders,  and  thereby  A.  be- 
came* indebted  to  the  defendant  in  148/.  10*.; 
that,  before  the  defendant  had  notice  of  any  act 
of  bankruptcy  committed  by  A.,  and  before  any 
fiat  against  him,  A.  delivered  to  the  defendant 
bills  of  exchange  for  100/.  and  20/.,  for  the  pur- 
pose and  in  order  that  the  defendant  might 
receive  the  amounts  thereof  for  the  use  of  A. ; 
that  the  defendant  afterwards  received  soch 
amounts,  and  was  ready  and  willing  to  set  off 
the  one  debt  against  the  other : — Held,  that  the 
acceptance  of  the  bill  for  the  accommodation  of 
A.  was  a  credit  given  to  A.,  and  that  the  delivery 
of  the  two  bills  by  A.  to  the  defendant  for  the 
purpose  in  the  plea  mentioned,  was  a  credit 
given  by  A.  to  the  defendants  BUtUetai^  v. 
Timviu,  1  C.  B.  389 ;  2  D.  &  L.  817. 

Held,  also,  that  such  mutual  credits  resulted 
in  debts,  which  might  be  set  off  against  each 
other,  under  6  Geo.  4,  c.  16,  s,  50.    lb. 

Where  Ooodi  or  Bills  of  Debtor  have  been 
Deposited  with  Creditor.] — Where  D.  and  another 
purchased  goods  of  two  London  houses,  and 
shipped  them  upon  speculation  to  a  foreign  port 
in  the  name  of  C,  and  not  wishing  to  appear  as 
principals  in  the  transaction,  represented  to  the 
London  houses,  and  to  the  consignees  abroad, 
that  C.  was  the  principal,  and  that  they  acted 
merely  as  his  agents ;  and  after  the  shipment, 
the  London  houses  made  advances  to  D.  and  his 
partner,  as  the  agents  of  C,  on  account  of  the 
goods,  the  proceeds  of  which  remained  in  the 
hands  of  the  consignees  abroad  ;  and  C.  also  ad- 
vanced money  to  C.  and  his  partner,  who  after- 
wards became  bankrupts,  and  at  the  date  of  the 
commission  were  indebted  to  C.  for  such  ad- 
vances : — Held,  in  an  action  by  the  assignees  for 
money  had  and  received,  that  C.  had  a  right  to 
retain  the  proceeds  of  the  goods  as  a  set  off 
for  money  advanced  to  the  bankrupts,  it  being  a 
case  of  mutual  cre«lit.  IJamm  v.  Cato^  1  D.  &  IL 
530;  5  B.  &  A.861. 

The  defendants  accepted  two  bills  of  exchange 
drawn  by  J.  &  Co.,  who  undertook  to  provide 
funds  before  maturity,  and  as  collateral  secoritj 
deposited  with  the  defendants  cotton,  coffee,  and 
certain  bills  of  exchange.  The  defendants  dis- 
counted away  the  bills  so  deposited,  andobtuned 
the  assent  of  J.  &  Co.  to  their  selling  the  goods 
and  receiving  the  proceeds,  and  acted  thereon. 
But  after  the  cotton  was  sold,  and  before  the 
coffee  was  sold,  J-  &  Co.  became  bankrupts.    The 

Eroc^s  of  the  deposited  bills  and  goods  left  a 
alance  in  the  han<u  of  the  defendants  after  pay* 
ment  of  the  tvro  bills  accepted  by  them,  out  a 
larger  balance  was  owing  by  J.  &  Co.  to  the  de- 
fendants on  other  matters.  The  assignees  in 
bankruptcy  of  J.  ^  Co.  brought  an  action  to 
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coter  the  balance  of  the  proceeds  of  the  depoeited 
bills  and  goods : — Held,  that  thej  were  not  en- 
titled to  sacoeed,  inasmach  as  the  only  question 
was  whether,  at  the  time  of  the  bankruptcy  of 
J.  &.  Co.,  there  was  such  a  mutual  credit  between 
them  and  the  defendants  as  to  entitle  the  latter 
to  retain  the  proceeds  of  the  cofEee  against  the 
larger  balance  owing  to  them,  and  that  after  the 
arrangement  authorizing  the  sale  of  the  cotton 
and  coffee  there  was  such  a  mutual  credit. 
Aftley  V.  Chbrney,  4  L.  R.,  C.  P.  714  ;  38  L.  J., 
C.  P.  357  ;  18  W.  JR.  44— Ex.  Ch. 

Where  A.,  before  executing  a  deed  of  inspector- 
ship, which  was  afterwards  registered,  deixMited 
bills  of  exchange  with  a  bank  for  collection  when 
due,  and  the  authority  to  collect  and  receive  the 
money  on  the  bills  remained  unrevoked  up  to  the 
execution  of  such  deed  : — Held,  that  there  was  a 
credit  given  by  A.  to  the  bank  within  the  meaning 
of  the  mutual  credit  clause  of  the  Bankrupt  Law 
Act,  1849,  s.  171 ;  and  that  the  bank,  therefore, 
was  entitled  to  set  off  the  amount  collected  on 
such  bills  against  a'debt  due  from  A.  to  the  bank. 
Xaoroji  v.  Chartered  Bank  of  India^  Australia, 
and  China,  3  L.  R.,  C.  P.  444 ;  37  L.  J.,  C.  P.  221  ; 
18  L.  T.  358  ;*  16  W.  R.  791. 

If  a  person  intrusted  with  value  trust  his 
creditor  with  that  which  may  become  productive 
of  value,  the  first  becoming  bankrupt,  the  second 
may  retun  his  debt  out  of  the  proceeds  of  the 
things  intrusted  to  him,  and  only  pay  the 
balance.  A.,  a  merchant,  employed  B.,  a  broker, 
to  effect  policies,  and  sell  goods,  and  trusted  him 
with  the  possession  of  the  policies ;  A.  being  in- 
debted to  B.  for  premiums  of  insurance,  and 
having  obtained  an  advance  of  money  upon  a 
pledge  of  goods  placed  in  B.'s  hands  for  sale, 
Dot  not  on  those  goods,  to  the  exclusion  of  A.*8 
general  creditors,  became  bankrupt ;  afterwards 
a  loss  happened,  and  B.  received  it  firom  the 
underwriters: — Held,  that  this  was  a  mutual 
credit  within  the  5  Geo.  2,  c.  30,  s.  28,  and  that 
B.  might  retain  the  sum  received  for  the  loss,  in 
liquidation  of  his  advances,  as  well  as  of  the 
balance  due  for  premiums.  Olive  v.  Smithy  5 
Taunt.  56  ;  2  Rose,  122. 


For  Special  Purpose.]— A.  deposited  po- 


licies of  insurance  belonging  to  him  as  a  secunty 
for  a  debt  of  800/.  at  his  bankers,  who  were  in 
advance  to  him  ;  B.  (a  creditor)  knowing  the 
circnmstance,  afterwards,  at  the  request  of  A., 
expressly  undertook  to  take  the  policies  and 
settle  with  the  underwriters,  and  pay  in  the 
amount  which  he  might  receive,  at  A.'s  bankers, 
to  his  account  On  Uiis  undertaking  the  policies 
were  given  up  to  him,  and  he  received  949/.  on 
them.  A.  becoming  -a  bankrupt,  and  being  in- 
debted to  B.  in  a  larger  sum  than  that  received, 
he  refused  to  pay  over  the  money,  and  claimed 
to  set  off  his  own  debt  against  the  proceeds  of 
the  policies: — Held,  that  the  assignees  of  A. 
coola  not  (even  with  the  assent  of  the  bankers) 
maintain  an  action  against  B.  for  the  breach  of 
his  undertaking.     (^uUmer  v.  Page,  3  B.  &;  A. 

A.  k,  Co.,  merchants  at  Liverpool,  remitted  a 
bill  to  B.  &  Qo,  in  London,  with  directions  to 
get  it  discounted,  and  apply  the  proceeds  in  a 
paiticnlar  way ;  B.  &  Co.  did  not  get  the  bill 
discounted,  but  received  the  money  when  it  be- 
came due.  Before  that  time,  A.  &  Co.  had  stopped 
payment,  and  desired  to  have  the  bill  returned 
to  them.    A  commission  of  bankruptcy  having 


been  issued  against  them  before  the  money  was 
received  on  the  bill  by  B.  k  Co. : — Held,  that 
the  latter  was  liable  to  be  sued  for  the  amount 
by  the  assignees  of  A.  &  Co.  for  money  received 
to  their  use  ;  and  that  B.  k  Co.  could  not  set  off 
a  debt  due  to  them  from  A.  &  Co.  Buchanan  v, 
Findleyy  9  B.  ft  C.  738  ;  4  M.  &  R.  593. 

A  creditor  of  a  partnership  having  made 
further  advances  on  the  secunty  of  a  bill  de- 
posits with  him  for  that  purpose  by  the  partners, 
and  having  undertaken  to  receive  the  amount 
when  due  and  return  the  surplus,  the  bill  having 
been  dishonoured,  and  remaining  in  his  hands 
unpaid,  is  not  entitled,  on  the  baiikruptcy  of  the 
partners,  to  set  off  his  prior  advances  against  a 
demand  by  the  assignees  for  the  bill.  Flinty  Ex 
parte,  1  Swans.  30. 

P.  k  Co.,  having  borrowed  a  large  sum  of  the 
bank  of  Bengal,  deposited  company's  paper  with 
the  bank  to  a  greater  amount,  as  a  collateral 
security,  accompanied  with  a  written  agreement 
authorising  the  bank,  in  default  of  non-payment 
by  a  given  day,  "  to  sell  the  company's  paper  for 
the  reimbursement  of  the  bank,  rendermg  to 
P.  &  Co.  any  surplus."  Before  default,  P.  &  Co. 
were  declared  insolvents,  under  the  Indian  In- 
solvent Act,  9  Geo.  4,  c.  73,  which  declared  that 
where  there  had  been  a  mutual  credit  given  by 
the  insolvents  and  any  other  person,  one  debt  or 
demand  might  be  set  off  against  the  other  ;  and 
that  all  such  debts  as  might  be  proved  under  a 
commission  of  bankruptcy  in  England  might  be 
proved  in  the  same  manner  under  the  Indian  In- 
solvent Act.  At  the  time  of  the  adjudication  of 
insolvency  the  bank  were  holders  of  two  promis- 
sory notes  of  P.&  Co.,  which  they  had  discounted 
for  them  before  the  loan.  The  time  for  repay- 
ment having  expired,  the  bank  sold  the  company's 
paper,  the  proceeds  of  which,  after  satisfying  the 
principal  and  interest,  produced  a  considerable 
surplus.  In  an  action  by  the  assignees  of  P.  & 
Co.  against  the  bank,  to  recover  the  surplus  : — 
Held,  that  the  bank  could  not  set  off  the  two  pro- 
missory notes,  and  that  the  case  did  not  come 
within  the  clause  of  mutual  credit  in  the  Bank- 
rupt Act.  Younjg  v.  Bank  of  Bengal,  1  Moore, 
P.  O.C.  150;  1  Deac.  622. 


In  Frand  of  Debtor's  Creditors. ]^If  a 


bankrupt,  on  the  eve  of  his  bankruptcy,  fraadu< 
lently  delivers  goods  to  one  of  his  creditors,  the 
a.ssignees  may  disaffirm  the  contract,  and  recover 
the  value  of  the  goods  in  trover ;  but  if  they 
bring  assumpsit,  they  affirm  the  contract,  and 
then  the  creditor  may  set  off  his  debt.  Smith  v, 
Hodson,iT.  R.  211. 

Money  adyaaoed  by  Defendant  on  Speonlation 
by  Debtor  and  Himself.] — The  defendant  and  C. 
purchased  a  string  of  pearls  with  money  advanced 
by  tiie  defendant,  and  agreed  that  the  profit  and 
loss  thereon  should  be  equally  divided,  C.  paying 
his  share  of  interest  till  the  pearls  were  sold.  C. 
became  bankrupt,  being  indebted  at  that  time  to 
the  defendant.  The  pearls  were  afterwards  sold, 
and  the  money  received  by  the  defendant.  In 
an  action  by  the  assignees  of  C.  for  his  share  of 
the  money  received  :•— Held,  that  the  defendant 
was  entitled  to  set  off  the  debt  due  from  C.  to 
himself,  this  being  a  case  of  mutual  credit  within 
the  6  Geo.  2,  c.  80,  s.  28.  French  v.  Fenn^  3 
Dougl.  257. 

What  Xuttttl  Credit  will  dastroy  Ii6n.]^A 
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tradesman  undertook  to  do  work  upon  an  article 
delivered  to  him,  for  a  person  to  whom  he  was 
indebted,  and  it  was  ag^reed  that  the  work  should 
be  paid  for  in  ready  money.  He  afterwards  be- 
came bankrupt : — Held,  that  the  6  Geo.  4,  c.  16, 
s.  60,  did  not  render  the  assignees  liable  in  trover 
for  refusing  to  deliver  such  article  to  the  creditor 
on  his  offering  to  set  off  the  price  of  the  work 
against  his  own  demand.  Clarke  v.  Fell,  4  B.  & 
Ad.  404  ;  1  N.  &  M.  244. 

Set-olf  by  Person  itanding  in  Plaoe  of  Creditor.] 
— A.,  at  Hamburgh,  had  dealings  with  B.  &  Co., 
in  Loudon,  and  previously  to  their  bankruptcy 
drew  a  bill  on  them  for  400/.,  which  they  ac- 
cepted.   No  debt  was  then  due  from  them  to  A., 
but  they  were  afterwards  indebted  to  him  in 
236Z.   11*.  Sd,,  when    they    drew  on  him  for 
1631.  8*.  9d.,  being  the  balance  due  from  A.  in 
case  the  bill  for  400/.  had  been  paid.    This  bill 
was  drawn  on  the  16th  February,  and  on  the 
same  day  sold  by  them  to  the  dd^endants  for  its 
full  value,  to  be  paid  for  on  the  20th  of  the  same 
month,  on  which  day  B.  k  Co.  committed  an  act 
of  bankruptcy,  and  requested  the  defendant  to 
keep  the  bill  at  the  disposal  of  A.,  by  whom  the 
bill  for  400/.  was  drawn.    On  the  23rd  February, 
A.  accepted  the  bill  without  knowledge  of  the 
bankruptcy,  and  paid  the  amount  of  it,  when  it 
became  due,  to  the  defendant,  on  an  agreement 
that  the  defendant  should  resist  the  claims  of  the 
assignees.    At  that  time  the  bill  for  400/.  was 
over  due  and  unpaid  in  the  hands  of  A.,  and  B.  & 
Co.  were  indebted  to  him  upon  it  in  more  than  I 
the  amount  of  the  bill  in  question  : — Held,  that 
the  assignees  could  not  recover  against  the  de- 
fendant, as  he  stood  in  the  place  of  A.,  who  was 
a  creditor  to  the  estate  of  B.  &  Co.,  and  that  this, 
therefore,  was  a  case  of  mutual  credit  between 
him  and  the  bankrupts  before  the  bankruptcy. 
Sheldon  V.  Rothschild,  2  Moore,  43. 

3.  Mutual  Dealings. 

A  policy-holder  in  a  life  assurance  company 
bon'owed  money  from  the  company  on  his  policy. 
Before  the  death  of  the  assured  the  company 
was  wound  up,  and  an  estimated  value  was  put 
upon  the  policy.  Afterwards  the  policy-holder 
filed  a  petition  for  liquidation,  and  a  tnistee 
was  appointed.  The  official  liquidators  of  the 
company  proved  against  the  estate  of  the  policy- 
holder for  the  amount  advanced  to  him,  and 
the  trustee  claimed  to  set  off  the  estimated 
value  of  the  policy  :^Held,  that  there  were  no 
mutual  debts  or  mutual  dealings  within  the 
Bankruptcy  Act,  1869,  s.  39,  and  that  no  set- 
off  could  be  allowed.  Prwe,  Ex  parte,  Lan- 
kester,  In  re,  10  L.  R.,  Ch.  648  ;  33  L.  T.  113  ; 
23  W.  R.  844. 

One  of  the  terms  of  an  engineering  contract 
was  that  the  plant  brought  by  the  contractor  on 
to  the  works  should  be  deemed  the  property  of 
the  employers  for  the  time  being-,  and  should 
not  be  removed  during  the  progress  of  the  work 
without  the  written  order  of  the  engineer,  and 
that  in  case  of  suspension  of  the  works  by  the 
engineer  for  any  act  or  default  of  the  contractor, 
the  same  should  be  subject  to  be  used  in  and 
about  the  completion  of  the  works.  The  works 
were  suspended  by  the  engineer,  the  contractor 
went  into  liquidation,  and  the  works  having  been 
completed  by  the  employers,  the  plant  was  by 
consent  sold  .—Held,  that  the  plant  did  not 


become  the  property  of  the  employers,  and  that 
the  user  of  the  materials  by  the  employers  after 
the  BUBpension  of  the  works  was  not  such  a  deal- 
ing within  B.  39  of  the  Bankruptcy  Act,  1869,  as 
that  the  employers  were  entitled  to  set  off  the 
value  of  the  plant  against  the  sum  due  to  them 
from  the  contractor  for  breach  of  the  contract. 
Winter,  In  re,  Bolland,  Ex  parte,  8  Ch.  D. 
226  ;  47  L.  J.,  Bk.  52  ;  38  L.  T.  362  ;  26  W.  R. 
512. 

For  twenty  years  the  defendants  settled  yearly 
the  balance  between  the  goods  supplied  to  them 
by  a  firm  and  the  goods  supplied  by  them  to  the 
members  of  the  fimi.  The  firm  having  gone  into 
liquidation,  the  defendants  sought  to  set  off  the 
amounts  due  for  goods  supplied  to  separate  mem- 
bers against  the  goods  received  from  the  firm  :— 
Held,  that  there  could  be  no  mutual  dealings 
within  s.  39  of  the  Bankruptcy  Act,  1869,  in  the 
absence  of  an  agreement  to  make  the  firm  liable 
for  the  debts  of  the  separate  members.  Tyio  v. 
Pettit,  40  L.  T.  132. 

4.  Time  when  Credit  Given  or  Debt 

Accrued. 

Debtor  of  Bankrupt  becoming  Creditor.]  — 
Banker's  notes  bought  by  a  debtor  after  the 
banker  has  stopped  payment,  and  before  an  act 
of  bankruptcy  is  committed,  may  be  set  off  in  an 
acticto  by  the  assignees.  Hawkins  v.  Whitten,  10 
B.  &  C.  217  ;  5  M.  &  R.  219. 

A  party  has  a  right  to  set  off  notes  of  a  firm 
of  bankers,  taken  by  him  after  he  knew  that 
they  had  stopped  payment,  but  before  be  knew 
that  either  of  the  partners  had  committed  an  act 
of  bankruptcy  ;  but  he  is  not  entitled  to  set  off 
notes  of  such  bankers  taken  by  him  after  he  knew 
that  either  of  the  partners  of  the  bank  had  com- 
mitted an  act  of  bankruptcy.  Dixon  v.  Ca*s,  1 
B.  &.  Ad.  343. 


In  General  must  be  before  Bankniptey.] 


— In  trover  by  f^gnees  to  recover  a  policy  of 
insurance,  the  defendant  pleaded  a  custom  for  in- 
surance brokers  to  have  a  general  lien  upon 
policies  of  insurance  in  their  possession  for  their 
general  balance  ;  that  mutual  dealings  and  acr 
counts  existed  between  the  bankrupt  and  the  de- 
fendant ;  and  that  at  the  time  of  the  conversion 
the  bankrupt  was  indebted  to  the  defendant  in 
200/.  Replication,  that  the  200/.  was  the  price 
of  goods  sold  to  the  bankrupt  upon  twelve 
months'  credit  ;  and  that  a  bill  of  exchange  was 
drawn  and  accepted  in  payment,  which  bill  was 
not  due  at  the  time  of  the  conversion  : — Held, 
that  if  the  plea  of  mutual  credits  was  set  up, 
then  it  could  not  succeed,  because  it  did  not 
appear  that  the  balance  was  due  at  the  time  of 
the  bankruptcy.  Ilewison  v.  Guthrie,  2  Hodges, 
51  ;  2  Bing.  N.  C.  755  ;  3  Scott,  298. 


ABsignee  dieolaiming  Leaee— Claim  Ite 


ImproYomentB.] — ^An  agreement  for  a  lease  of  a 
miU  provided  that  the  machinery  on  the  null  at 
the  commencement  and  expiration  of  the  tenancy 
should  be  vtdued,  and  the  mcreasc  or  diminution 
in  value  paid  by  the  lessor  or  lessee,  as  the  case 
might  be.  The  lessee  became  bankrupt,  having 
improved  the  machinery.  The  assignees  elected 
not  to  continue  the  tenancy,  and  the  valne  of  the 
improvements  was  ascertained  :  —  Held,  that 
against  this  amount  the  landlord  might  set  off 
the  renty  and  also  a  demand  for  goods  said  and 
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delivered.    Mamon,  Ex  parte^  3  De  G.  &  J.  92  ; 
27  L.  J.,  Bk.  40  ;  4  Jur.,  N.  S.  164. 

In  1840,  A.,  being  lessee  of  a  warehouse  and 
cellar  under  a  demise  from  B.,  and  being  also 
lessee  nnder  C.  of  a  vault,  D.  became  tenant, 
from  year  to  year,  to  A.  of  the  warehouse  and 
cellar  and  vault,  under  an  annual  rental  of  185/., 
made  up  of  140^.  for  the  warehouse  and  cellar, 
and  45/.  for  the  vault.  On  the  27th  October, 
1845,  A.  became  bankrupt,  922.  IO9.  being  at  that 
time  due  as  rent  from  D.  to  A.  Assignees,  upon 
being  appointed,  elected  to  take  the  property 
held  under  B.,  and  on  the  26th  February,  1846, 
elected  not  to  take  the  property  held  under  C. 
At  Christmas,  1845,  rent  to  the  amount  of 
114/.  1»,  6d.  became  due  from  A.  to  C,  for 
which  amount  C.  distrained  upon  the  goods  in 
the  vault  held  by  D.,  who,  to  relieve  himself 
from  this  distress,  paid  that  sum  to  C.  An  action 
having  been  subsequently  brought  by  the  as- 
signees of  A.  against  D.  to  recover  the  92/.  lOf., 
and  also  35/.,  being  one  quarter's  rent  of  the 
warehouse  and  cellar  due  at  Christmas,  1845  : — 
Held,  that  D.  was  not  entitled,  in  such  action,  to 
avail  himself  of  the  payment  of  114/.  7s,  6d. 
made  by  him  to  C.  Graham  v.  Allsopp,  3  Ex. 
186;18L.  J.,  £x.  85. 


After  Bankmptcy  —  when    Good.]  — 


Though  in  general  after  bankruptcv  an  assign- 
ment cannot  be  taken  of  a  debt  of  the  bankrupt, 
in  order  to  set  it  off  against  a  debt  due  to  the 
bankrupt,  yet,  if  such  assignment  is  taken  in 
consequence  of  any  arrangement  for  that  purpose 
made  before  the  bankruptcy,  or  by  reason  of  any 
equity  to  have  such  assignment  arising  from 
matters  which  have  occurred  before  the  bank- 
ruptcy, then  a  set-off  will  be  allowed  in  respect 
of  the  debt  so  assigned.  So  a  surety  before 
bankruptcy,  paying  off  the  debt  of  the  principal 
after  a  bankruptcy,  and  taking  an  assignment  of 
securities,  among  which  is  a  security  of  the 
l>ankrupt,  is  entitled  to  set  it  off  against  a  debt 
due  from  him  to  the  bankrupt.  Barrett,  Ex 
parte,  34  L.  J.,  Bk.  41  ;  13  W.  R.  559. 

Where  authority  had  been  given  previous  to 
an  act  of  bankruptcy  by  the  bankrupts  to  the 
defendant  in  the  course  of  mutual  dealings  to 
receive  the  purchase-money  of  their  estate,  and 
to  place  it  to  their  account,  and  such  authority 
had  been  acted  upon  before  notice  of  an  act  of 
bankruptcy  : — Held,  that  such  authority  was  not 
revoked  by  the  act  of  bankruptcy  ;  that  the  pay- 
ment thereof  to  the  defendant  was  a  rightful 
payment ;  that  being  so  received  it  became  a 
debt  and  an  item  in  the  account  between  him 
and  the  bankrupts  before  notice  of  any  act  of 
bankruptcy,  and  that  the  defendant  was  entitled 
to  set  off  against  it,  in  an  action  brought  by  the 
trustee  in  bankruptcy,  the  debt  due  from  the 
bankrupts  to  him.  Elliott  v.  Turqtuindj  7  App. 
Cas.  79 ;  61  L.  J.,  P.  C.  1  ;  45  L.  T.  771  ;  30 
W.  B.  477— P.  C. 

Creditor  of  Bankrupt  becoming  Debtor.] — 
Where,  after  a  bankruptcy,  a  creditor  in  the 
bankruptcy  becomes  a  debtor  to  the  bankrupt 
estate,  there  is  no  right  of  set-off  between  tne 
two  debts.  Young  J  Ex  parte,  J^O'V^  ■'^  '*'*>  ^^ 
1..  T.  40  ;  27  W.  R.  942. 

If  bankers  receive  any  pay-money  on  account 
of  a  bankrupt,  after  notice  of  an  act  of  bank- 
ruptcy, all  the  sums  received  are  to  the  use  of 


the  estate  ;  and  they  cannot  set  off  the  payments 
made,  or  be  allowed  to  come  in  as  creditors,  and 
claim  dividends  on  debts  paid,  which  were  owing 
before  the  act  of  bankruptcy.  Hankey  v.  VerTum, 
3  Bro.  C.  C.  313. 

A  debtor  assigned  his  property  to  trustees  by  a 
deed  registered  under  the  Bankruptcy  Act,  1861, 
by  which  it  was  provided  that  the  property 
should  be  applied  as  if  he  had  been  **  at  the  date 
hereof  "  adjudged  bankrupt.  At  the  date  of  the 
deed  and  of  its  registration  R.  held  a  bill  of  ex- 
change accepted  by  the  debtor,  which  had  not 
yet  arrived  at  maturity.  After  the  execution  of 
the  deed,  but  before  its  registration,  R.  accepted 
a  bill  of  exchange  drawn  upon  him  by  the 
debtor  : — Held,  that  R.  had  no  right  to  set  off 
the  two  bills  against  each  other,  for  that  the  date 
of  the  deed,  and  not  the  time  of  registration,  was 
to  be  looked  to,  and  at  the  former  time  there  was 
no  mutual  credit.  Ryder,  Ex  parte,  Dtrnglas,  In 
re,  6  L.  R.,  Ch.  413  ;  40  L.  J.,  Bk.  63  ;  24  L.  T. 
80  ;  19  W.  R.  554. 

To  a  count  by  assignees  of  a  bankrupt  fur 
money  had  and  received  by  the  defendant  to  the 
use  of  the  assignees  (not  stating  whether  received 
before  or  since  the  bankruptcy),  the  defendant 
pleaded  a  set-off  for  money  due  to  him  on  an 
account  stated  with  the  bankrupt  before  the 
bankruptcy  : — Held,  that  the  plea  was  bad,  for 
that  it  did  not  shew  that  the  debts  were  mutual. 
Or&om  V.  Mealey,  2  Scott,  171  ;  2  Ring.  N.  C. 
138  ;  1  Hodges,  212.  See  Wood  v.  Smith,  4  M. 
&  W.  522. 

When  a  bankrupt  has  not  obtained  an  order 
of  discharge,  a  creditor  who  has  proved  in  the 
bankruptcy,  and  who  is  being  sued  by  the  bank- 
rupt, or  by  his  executor,  after  his  death,  for  a 
debt  due  to  the  bankrupt  on  a  contract  entered 
into  after  the  commencement  of  the  bankruptcy, 
cannot,  during  the  period  of  three  years  from 
the  close  of  the  bankruptcy,  set  off  the  unpaid 
balance  of  his  proved  debt  against  the  sum 
claimed  in  the  action.  Smith,  In  re,  Oreen  v. 
Smith  (No.  1),  22  Ch.  D.  586  ;  52  L.  J.,  Ch. 
411  ;  48  L.  T.  154  ;  31  W.  R.  413. 


Creditor  leaving  Legacy  to  hie  Debtor.] 


— T.,  being  indebted  to  his  sister  C,  became  a 
bankrupt ;  shortly  afterwards  0.  made  her  will, 
and  thereby  gave  certain  sums  to  her  trustees 
and  executors,  as  pecuniary  provisions  for  the 
benefit  of  T.,  in  a  form  apparently  intended  to 
exclude  the  claims  of  creditors.  She  never 
proved  her  debt  against  the  bankrupt's  estate, 
and  died  before  he  obtained  his  certificate.  On 
a  bill  in  equity  by  the  assignee  against  the  exe- 
cutors of  C.  for  payment  of  the  money  be- 
queathed for  the  use  of  the  bankrupt  : — Held, 
that  the  executors  were  not  entitled  to  set  off 
the  amount  of  the  unproved  debt  against  the  de- 
mand of  the  assignee.  Oierry  v.  lioultbee,  4 
Mylne  &  C.  422. 

A  week  before  the  death  of  a  testatrix,  a 
debtor  to  her,  who  was  one  of  the  residuary 
legatees  under  her  will,  dated  several  years  pre- 
viously, became  bankrupt.  The  debt  was  never 
proved  by  the  testatrix  in  her  lifetime  or  by 
her  executors  after  her  death,  nor  had  any 
dividend  been  declared  in  the  bankruptcy  :  — 
Held,  that  the  executors  were  not  entitled  to  set 
off  or  retain  the  amount  of  the  debt  due  to  the 
testatrix  against  the  share  of  the  bankrupt ;  nor, 
under  the  circumstances,  any  amount  in  respect 
of  dividend  on  such  debt.     Hodgson,  In  re, 
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ffodgam  y.  Foae,  9  Ch.  D.  673  ;  48  L.  J^  Ch.  62  ; 
27  W.  R.  38. 


TniitM  not  difolAiming  L«Me  of  Fana 


— Claim  to  be  Paid  for  Tillago  by  Ciistoin 
of  Comitry.] — The  troBtee  of  a  bankrapt  lessee 
of  a  faim  did  not  disclaim  the  lease,  bot 
carried  oa  the  farm  for  a  year,  when  the 
lease  terminated  by  due  notice  from  the 
trustee  to  the  landlord.  The  custom  oi  the 
country  required  the  landlord,  at  the  expiration 
of  the  lease,  to  pay  the  tenant  a  valuation  for 
tillage,  sowing,  and  cultivation  : — Held,  that  the 
landlord  was  not  entitled  to  set  off  against  the 
sum  claimed  by  the  trustee  for  tillage,  kc,  the 
rciit  due  from  the  bankrupt  lessee  at  the  time  of 
the  bankruptcy.  Alloway  y,  Steere,  10  Q.  B.  D. 
22  ;  52  L.  J.,  Q.  B.  38  ;  47  L.  T.  333  ;  31  W.  R. 
290  ;  47  J.  P.  56. 

In  respect  of  breaches  of  covenant  committed 
by  the  tenant  during  his  .occupation,  the  only 
remedy  of  the  landloni  is  to  prove  for  damages 
in  the  liquidation,  and  the  landlord  has  no  right 
of  set-off  as  against  moneys  due  by  (him  to  the 
trustee  for  severed  crops.  Ih/lte',  Ex  parte, 
Morrish,  In  re,  22  Ch.  D.  410  ;  52  L.  J.,Ch.  570  ; 
48  L.  T.  303  ;  31  W.  R.  278— C.  A.  Affirming,  47 
L.  T.  26  ;  30  W.  R.  952. 

5.  Right  of  Set-off  depends  up02f  Bene- 
ficial Inteeest. 

Indorsement  of  Promissory  Vote  for  Purpose 
of  Set  oft.  ] — Third  persons  holding  the  accept- 
ance of  a  trader  who  was  known  to  be  in  bad 
circumstances,  agreed  with  the  defendants,  as  a 
mode  of  covering  the  amount  of  the  bill,  that  it 
should  be  indorsed  to  them,  and  that  they  should 
purchase  goods  of  the  trader,  which  were  to  be 
paid  for  by  a  bill  at  three  months'  date,  or  made 
equal  to  cash  in  three  months  (before  which  time 
the  titwier's  acceptance  would  be  due),  but 
without  communicating  to  the  trader  that  they 
were  the  holders  of  his  acceptance  : — ^Held,  that 
the  trader  having  become  bankrupt,  and  his 
assignees  having  brought  an  action  to  recover 
the  value  of  the  goods  sold  and  delivered  to  the 
defendants,  the  latter  could  not  set  off  the  bank- 
rupt's acceptance,  which  they  did  not  hold  in 
their  own  right,  but  in  effect  for  such  other 
persons.    Fair  v.  Wlrer,  16  East,  130.. 

To  an  action  by  assignees  of  a  bankrupt  for 
48/.,  the  price  of  a  phaeton  which  the  defendant 
had  purchased  from  the  bankrupt  for  cash  on 
delivery,  the  defendant  pleaded  that,  before  and 
at  the  time  of  the  delivery  of  the  phaeton  and 
of  the  bankruptcy,  the  bankrupt  was  indebted  to 
the  defendant  in  48^.,  upon  a  bill  of  exchange 
drawn  by  Elves  upon  and  accepted  by  the  bank- 
rupt, payable  to  Harland,  and  by  Harland  in- 
dorsed to-  the  defendant :  the  plaintiffs  replied 
that  the  bankrupt  had  accepted  the  bill  for  a 
debt  due  from  him  to  Harland,  and  that  after 
the  bill  became  due  and  was  dishonoured, 
Harland  indorsed  it  to  the  defendant  without 
consideration,  in  order  that  the  defendant  might 
purchase  the  phaeton,  setting  off  the  amount  of 
the  bill,  and  thtn  hand  over  the  phaeton  to 
Harland  : — Held,  that  the  replication  was  a  good 
answer  to  the  claim  of  set-off.  Lackingtov,  v. 
Cmnhes,  8  Scott,  312  ;  6  Bing.  N.  C.  71. 

When  previously  to  the  date  of  the  winding  up 
of  a  bank  it  has  indorsed  for  value  certain  ac- 
ceptances of  a  firm  to  which  it  was  liable,  the 


bank  cannot  subsequently  restore  the  right  of 
set-off  by  a  conditional  agreement  under  whidi 
the  indorsees  re-indorsed  the  bills  to  the  bank 
for  the  purpose  of  establishing  the  rights  tiie 
bank  and  such  Indorsees  to  share  in  the  benefit 
to  be  obtained  by  the  set-off.  London,  Bombay 
and  Mediterranean  Bank  v.  JVarraway,  15  L.  B., 
Kq.  93  ;  42  L.  J.,  Ch.  329 ;  27  L.  T.  572  ;  21 
W.  R.  318. 

Holders  of  Votes  issued  by  Bank.]— The  de- 
fendants being  indebted  for  money  lent  to  them 
by  their  bankers,  who  afterwards  became  bank- 
rupt, received  from. their  customers,  on  die  day 
of  the  bankers'  stopping  payment,  but  without 
notice  of  an  act  of  bankruptcy,  certain  Bl.  notes 
of  the  bankrupts,  in  part  payment  of  antecedent 
debts,  on  condition  of  debiting  themselves  vrith 
so  much  only  as  they  should  receive  from  the 
assignees  upon  the  noites.  They  also  received, 
from  other  parties,  other  6/.  notes  of  the  bank- 
rupts, for  wnich  they  were  to  pay  so  mnch  only 
as  they  should  receive  from  the  assignees  for 
such  notes.  An  action  for  money  lent  having 
been  brought  by  the  assignees  of  the  bankrupts 
against  the  defendants : — Held,  that  the  def^- 
dants  had  a  beneficial  interest  in  the  first  descrip- 
tion of  notes,  and  might,  therefore,  set  them  off ; 
but  that  they  could  not  set  off  the  second  de- 
scription of  notes,  as  they  held  them  merely  as 
trustees  for  others.  Fonter  v.  WiUon,  12  M.  & 
W.  191 ;  13  L.  J.,  Ex.  209. 

Dishonoured  Bill  returned  by  Drawer  to  Holder 
for  Purpose  of  Set  offll— The  defendants  were 
the  holders  of  a  bill  of  exchange,  accepted  by 
M.,  for  760Z.,  which  was  indorsed  to  thenr  by  the 
commercial  bank  of  Scotland,  and  they  were 
also  the  acceptors  of  a  bill  drawn  by  the  com- 
mercial bank  in  favour  of  M.  The  former  bill 
became  due  on  the  6th  of  January,  and  was  dis- 
honoured, M.  having  stopped  payment.  On  the 
7th,  the  defendants  debited  the  commercial  bank 
in  their  account  with  the  760/.,  and  wrote  a 
receipt  on  the  back  of  the  bill,  and  returned  it 
protested  to  the  commercial  bank.  The  latter, 
hearing  of  the  failure  of  M.,  on  the  6th,  wrote 
to  the  defendants,  requesting  them  to  keep  the 
760/.  bill,  and  set  off  the  amount  against  the 
1,000/,,  their  acceptance,  which  would  become 
due  on  the  12th.  In  an  action  by  the  assignees 
of  M.  (who  afterwards  became  bankrupt)  against 
the  defendants,  as  acceptors  of  the  1,000/.  bill : 
— Held,  that  they  were  not  entitled  to  set  off  the 
760/.    JBelcher  v.  Lloydy  3  M.  &  Scott,  822. 

Begimental  Agent — Money  received  tram  Pay- 
master-General— Bet-off  by  Colonel.] — Where  a 
regimental  agent  had  received  moneys  from  the 
paymaster-general  of  the  forces,  under  the 
authority  of  a  warrant  of  attorney  from  the 
colonel,  and  then  became  bankrupt : — ^Held«  in 
an  action  by  the  assignees  for  goods  sold  and 
delivered  by  the  agent  for  the  use  of  the  regi- 
ment, that  the  colonel  might  set  off  the  money 
which  the  agent  had  received  from  the  pav- 
master-gener^  remaining  unaccounted  for,  m 
reduction  of  the  demand.  Kncwle$  v.  Maitimmd. 
6  D.  &  R.  312  ;  4  B.  &  C.  178. 

Where  Plaintiff's  Interest  net  a  beAeAeial 
one.] — The  assured  had  subsequently  to  the 
date  of  a  policy  of  insurance  on  goods, 'execoted 
a  deed  of  inspectorsiiip  under  tiie  Bankxii|itfij 
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Act  (24  &  23  Vict.  c.  134),  8. 192,  and  was  suing 
on  behalf  ol  third  persons  who  had  made  ad- 
vances npon  the  shipping  documents  : — ^Held, 
that  he  was  entitled  to  recover,  and  that  the 
underwriters  were  not  entitled  to  set  off  the 
amount  of  a  debt  due  from  the  assured  to  them 
under  the  mutual  credit  clause  of  12  &  13  Vict. 
c.  106,  s.  171.  Be  Mattos  v.  Saunders,  7  L.  R., 
C.  P.  570  J  27  L.  T.  120 ;  20  W.  R.  801. 

The  plaintiff  and  defendants  being,  by  agree- 
ment between  them,  jointly  entitled  to  the 
benefits  of  a  charterparty,  the  plaintiffs  assigned 
their  interest  in  it,  by  indorsement,  to  D.,  their 
creditor,  at  the  same  time  giving  the  defendants 
notice  of  the  assignment,  and  afterwards  became 
bankrupts.  The  assignees  of  the  charterparty 
having  sued  upon  it  in  the  names  of  the  plain- 
tiffs, the  defendants  pleaded  the  bankruptcy  of 
the  plaintifEs,  by  which  the  right  to  their  choses 
in  action  vested  in  their  assignees.  Replication, 
setting  forth  the  assignment  by  the  plaintifEs  of 
their  interest  in  the  charterparty  to  D.,  and 
notice  to  the  defendants  of  that  assignment 
given  by  them  before  the  bankruptcy  of  the 
plaintiffs,  and  that  the  plaintiffs  sued  on  account 
of  D.  Rejoinder  setting  up  the  previous  agree- 
ment between  the  plaintiffs  and  defendants,  that 
they  should  share  the  benefits  of  the  charter- 
partjj  by  way  of  a  mutual  credit  between  the 
parties,  on  which  an  account  should  be  stated, 
and  one  demand  set  off  against  the  other,  under 
6  Geo.  4,  c.  16,  s.  50  : — Held,  bad  in  substance, 
for  at  the  time  of  the  bankruptcy  no  mutual 
credit  existed  between  the  plaintiffs  and  defen- 
dants.   Boyd  V.  Mangles,  16  M.  &  W.  337. 

Bill  pledged  by  Bankmpt — ^Aoceptor's  Bight 
of  Set-^] — A.,  B.  &  Co.,  bankers,  advanced  to 
C.  500/.  on  his  promissory  note,  and  subsequently, 
without  notice  to  him,  deposited  his  note,  with 
other  securities,  with  W.  &  Go.  as  security  for  a 
debt.  A.,  B.  k.  Co.  having  become  bankrupts, 
W.  6c  Co.  compelled  C.  to  pay  to  them  the 
amount  due  on  his  note.  .Prior  to  the  bank- 
mptcy,  0.  had  obtained  possession  of  bank  and 
interest  notes  of  A.,  B.  &  Co.,  to  an  amount  more 
than  sufficient  to  have  paid  the  amount  due  on 
his  promiasory  note.  Credit  was  given  to  the 
assignees  of  A.,  B.  &  Co.  by  W.  &  Co.  for  the 
amount  paid  to  them  by  C,  and  the  assignees 
having  paid  them  the  balance  of  their  debt,  they 
delivered  over  to  them  the  securities  then  in 
their  hands,  which  were  more  than  sufficient  to 
secure  to  them  the  repayment  of  their  debt : — 
Held,  that  C.  was  entitled  to  set  off  against  the 
amount  due  on  his  note  a  sufficient  portion  of 
bank  and  interest  notes  of  A.,  B.  &  Co.  in  his 
hands,  and  to  prove  for  the  balance  due  on  such 
note.  St  ad  don,  Ex  parte,  3  Mont,  D.  &  D.  256  ; 
12  L.  J.,  Bk.  39 ;  7  Jur.  358. 

.  Del  Credere  Insurance  Broker  has  beneficial 
Interest  in  InsuranceB  effected.] — Where  a  bank- 
rapt  has  underwritten  a  policy  to  a  broker 
acting  under  a  del  credere  commission,  and  a 
loss  upon  the  policy  happens  before,  but  is  not 
adjast«d  tUl  after  the  bankruptcy,  the  broker 
may  deduct  the  amount  of  the  loss  from  the  debt 
which  he  owes  to  the  bankrupt's  estate.  Bize  v. 
DieJtas&n,  1  T.  R.  285. 

Where  insurance  brokers  effected  several  poli- 
cies cdE  insurance,  some  in  the  name  and  on 
aooount  of  their  own  firm,  others  in  the  name  of 
their  own  firm,  but  on  account  of  their  prin- 


cipals, and  others  in  the  name  and  on  account 
of  their  principals,  for  which  principals  they 
acted  under  a  del  credere  commission,  without 
the  knowledge  of  the  underwriters  : — Held,  that 
in  an  action  against  them  for  premiums,  by  the 
assignees  of  one  of  the  underwriters  upon  those 
policies,  who  had  become  bankrupt,  the  brokers 
might  set  off  losses  and  returns  due  on  all  such 
of  those  policies  as  were  effected  in  the  name  of 
their  own  firm,  but  not  on  such  as  were  effected 
in  the  names  of  their  principals,  such  losses  and 
returns  having  become  due  on  those  policies 
before  the  time  when  the  bankrupt  stopped  pay- 
ment, though  they  had  not  been  adjusted  by 
the  bankrupt,  but  only  by  the  other  underwriters 
between  the  time  of  his  stopping  payment  and 
committing  the  act  of  bankruptcy,  on  which 
adjustment  the  brokers  had  given  their  prin- 
cipals credit  for  the  amount.  Koster  v.  Mtson, 
2  M.  &  S.  112. 

In  an  action  by  assignees  of  a  bankrupt  under- 
writer against  insurance  brokers  for  premiums 
due  to  the  bankrupt  the  brokers  are  entitled  to 
set  off,  by  reason  of  mutual  credit,  under  12  &  13 
Vict.  c.  106,  s.  171,  a  loss  which  occurred  before 
the  bankruptcy  upon  a  policy  underwritten  by 
the  bankrupt  and  effected  by  the  brokers  in 
their  own  luime  for  a  principal  for  whom  they 
were  acting  on  a  del  credere  commission.  Lee 
V.  Bullen,  27  L.  J.,  Q.  B.  161  ;  4  Jur.,  N.  S.  567; 
8  El.  &  Bl.  692,  n. 

So  where  Insnrance  Broker  has  a  lien  on  the 
Policy.] — Where  brokers  effected  policies  on 
goods  on  account  of  their  principals,  in  their  own 
names,  and  accepted  bills  on  account  of  the 
goods  which  were  consigned  to  them  and  lost 
before  arrival : — Held,  that  they  might  set  off 
such  losses  in  an  action  by  the  assignees  of  the 
underwriter  for  premiums,  although  they  had 
not  any  del  credere  commission,  and  the  losses 
were  not  adjusted.  Parker  v.  Beaslcy,  2  M.  & 
S.  423. 

But  not  in  other  Gases.]— A  broker,  who  is  in- 
debted to  assignees  for  premiums  due  to  them 
upon  policies  subscribed  by  the  bankrupt  before 
his  bankruptcy  is  iiot  entitled  to  set  off  returns 
of  premium  due  upon  the  arrival  of  ships  which 
have  arrived  since  the  bankruptcy.  Goldsckniidt 
V,  Lyon,  4  Taunt.  534. 

An  insurance  broker  who  is  indebted  to  the 
assignees  of  a  bankrupt  underwriter  for  pre- 
miums cannot,  without  an  especial  authority,  set 
off  against  that  debt  sums  due  from  the  under- 
writer for  returns  of  premium,  whether  the  re- 
turns became  due  before  the  bankruptcy  or  after 
the  bankruptcy.  Mbictt  v.  Forrester,  4  Taunt. 
541. 


6.  Parties  must  be  Debtors  and  Creditors 
IN  the  same  Right. 

Partners  --Joint  Debt  seeority  for  Separate.] — 

Set-off  was  allowed  of  a  separate  debt  due  from 
the  estate  against  a  joint  debt  due  to  it,  and 
liberty  given  to  prove  the  balance  where  joint 
debt  was  a  security  for  the  separate  debt.  IIa7t- 
son,  Ex  parte,  12  Ves.  346. 

Joint  Bebtors— One   Bankrupt] — The  provi- 
sions of  the  12  &  13  Vict.  c.  106,  s.  171,  do  not 
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apply  to  cases  in  which  one  of  several  joint 
debtors  becomes  bankrupt.  Neto  Quebrada 
Company  v.  Carr,  4  L.  R.,  C.  P.  651  ;  38  L.  J., 

C.  P.  283  ;  17  W.  R.  869. 

A.  sued  B.,  C.  and  D.  on  a  joint  debt  They 
pleaded  a  set-off.  A.  replied  that  before  plea  D. 
nad  become  bankrupt : — Held,  a  good  replication. 
Jh, 

Partners — Joint  and  Separate  Debts.] — A 
debtor  by  bond  to  the  separate  estate  of  a  de- 
ceased partner  is  not  allowed  in  equity  to  set  off 
his  bond  debt  in  respect  of  acceptances  for  which 
he  had  become  liable  to  the  partnership  estate, 
and  which  were  proved  by  him  under  a  joint 
commission  of  bankruptcy.  Addis  v.  Knight ^ 
2  Mer.  117. 

Three  partners,  A.,  B.  and  C,  delivered  bills 
to  D.  for  a  special  [)urpose.  A.  and  B.  became 
bankrupts.  In  an  action  by  their  assignees  against 

D.  for  the  proceeds  of  the  bill  : — Held,  that  C. 
not  having  been  made  bankrupt,  this  was  not  a 
case  of  mutual  credit  within  5  Geo.  2,  c.  30,  s.  28, 
so  as  to  entitle  the  defendant  to  set  off  the  bills 
against  a  debt  due  to  him  from  A.,  B.  and  C. 
StanifoHh  v.  Fcllowtt,  1  Marsh.  184  ;  2  Rose, 
161. 

Part  owners  of  a  ship  cannot  set  off  their 
proportions  of  a  debt  due  to  the  bankrupt  on 
that  account  against  the  debts  due  by  the  bank- 
rupt to  them  severally.  Christie,  Uo' parte.  10 
Ves.  105.  ^ 

Under  a  separate  commission,  relief  in  the 
nature  of  a  set-off  was  refused  against  a  separate 
creditor  of  the  bankrupt  indebted  to  the  part- 
ne^hip  to  a  greater  amount.  Twogood,  Ex 
parte,  11  Vcs.  517. 


Collateral  Seenrity.] — ^A  firm  consisting 


of  two  partners  entered  into  a  joint  and  several 
covenant  for  the  payment  of  the  balance  of 
their  current  account  with  a  bank,  and  one  of 
the  partners  deposited  with  the  bank,  as  a  col- 
lateral security  for  the  account,  a  sum  of  8,760^. 
arising  from  the  sale  of  part  of  his  separate 
estate.  That  amount  was  deposited  upon  con- 
dition that  it  should  not  be  applied  in  payment 
of  the  current  account  of  the  firm  with  the 
bank  until  after  the  expiration  of  twelve  months' 
notice  of  demand  for  payment,  and  subject 
thereto  it  was  to  remain  the  separate  property 
of  the  depositor.  The  firm  became  bankrupt 
upon  the  18th  of  April,  1882,  and  the  bank  gave 
notice  of  demand  on  the  19th  of  May.  Upon 
the  17th  of  October,  the  bank  tendered  a  proof  for 
17,0932.  19«.,  the  total  amount  due  from  the  firm 
upon  their  current  account,  without  deducting 
the  sum  of  8,750/,  deposited  with  them  : — Held, 
that  there  was  no  such  mutual  dealing  between 
the  bank  and  the  depositor  as  to  give  rise  to  any 
right  of  set-off  under  the  39th  section  of  the 
Bankruptcy  Act,  1869,  and  that  consequently 
the  bank  were  entitled  to  prove  against  the 
joint  estate,  and  for  the  full  amount  due  upon 
the  current  account.  Caldi/sott,  Ex  parte, 
Hart,  In  re,  48  L.  T.  910. 


Debt  due  from  retiring  Partner  to  Firm.] 


— A.,  B.  and  C,  traders  in  partnership,  were 
indebted  to  H.  in  51,891/.  12s,  Upon  a  dissolu- 
tion of  the  partnership,  it  was  found  that  C, 
the  retiring  partner,  was  indebted  to  the  firm  in 
6.817/.  9^.  M.,  supposing  all  the  debts  of  the 
film  (including  that  of  H.)  to  be  paid ;  where- 


upon it  was  agreed  between  them  that  C.  should 
pay  to  A.  and  B.  the  6,817/.  9«.  8^,  and  should 
assign  to  them  all  the  assets  and  effects  of  the 
firm,  they  nndertaking  to  pay  the  partnership 
debts.  A.  and  B.,  subsequently  becoming  bank- 
rupts, leaving  unpaid  of  the  debt  due  to  H.  a 
balance  of  47,000/  :— Held,  that  C.'s  liability  to 
H.  did  not  constitute  a  debt  or  mutual  credit, 
which  could  be  set  off  under  6  Geo.  4,  c.  16,  8. 50, 
in  an  action  by  the  assignees  of  A.  and  B. 
against  him  for  the  recovery  of  the  6,817/.  9#.  8</. 
due  from  him  to  the  firm.  Ahott  v.  Hieks,  7 
Scott,  715  ;  5  Bing.  N.  C.  678  ;  3  Jur.  871. 

Bankers —Setting  off  Claim  of  Ciutomen 
against  Debt  dne  from  Customers.] — ^A.  entering 
into  partnership  with  B.,  applied  to  his  bankers 
for  a  loan  to  constitute  his  capital ;  they  con- 
sented, upon  condition  that  B.  joined  in  a 
security  for  the  repayment  of  the  loan,  which 
was  complied  with.  The  partnership  opened  an 
account  with  the  bankers,  who  also  continued 
the  private  bankers  of  A.  On  the  bankruptcy 
of  the  bankers,  the  balance  on  the  joint  account, 
arising  from  this  loan,  was  against  A.  and  B., 
but  A.'s  private  account  was  in  his  favour.  A. 
&  B.  were  allowed  to  set  off  this  private  balance 
against  the  joint  debt,  it  being  but  a  security 
for  the  separate  debt.  A.  and  B.,  soon  after  the 
partnership  commenced,  took  in  another  partner, 
but  it  was  understood  that  the  account  with  the 
bankers  was  to  continue  as  before.  This  partner 
drew  cheques  in  the  partnership  name,  and  paid 
them  into  his  private  accounts.  The  assignees 
were  held  not  entitled  to  charge  the  cheques  so 
transferred  against  the  partnership  account. 
Hanson,  Ex  parte,  18  Ves.  233  ;  1  Rose,  156. 

A  building  society  borrowed  a  sum  of  money 
from  its  bankers  upon  a  joint  and  several  pro- 
missory note  of  two  of  its  trustees  and  & 
director.  The  bankers  at  the  time  of  their  bank- 
ruptcy held  the  note,  and  there  was  also  a 
balance  in  their  hands  to  the  credit  of  the  society 
upon  a  current  account : — Held,  that  the  society 
was  entitled  to  set  off  the  amount  of  its  balance 
against  the  sum  due  upon  the  note.  ClenndU 
Ex  parte,  9  W.  R,  380.  S.  C,  nom.  Penfold,  In 
re,  4  L.  T.  6. 

Cnitomer   with  two  Aeeonnts,  one  ai 

Ezeontor,  he  being  also  Besidnary  Legatee.]— 

The  trustee  under  the  Bankruptcy  Acts,  1869, 
of  £.  k  Co.,  bankers,  sued  the  defendant  for 
money  lent,  the  balance  dne  on  his  private 
account.  The  defendant  had  another  account 
with  the  bank  as  executor  of  A.,  and  at  the  time 
of  the  bankruptcy  the  balance  on  this  account 
was  in  his  favour.  Under  the  will  of  A.  the 
defendant  was  both  executor  and  residuary 
legatee,  and  at  the  time  of  the  bankruptcy  be 
h£^  assets  in  his  hands  exchisive  of  the  balance 
in  the  bank,  more  than  sufficient  to  provide  for 
all  bequests  which  remained  unpaid,  and  to 
leave  a  balance  due  to  him  as  residuary  legatee : 
— Held,  that  he  was  entitled  to  set  off  the  balance 
due  to  him  on  the  executorship  accocmt,  since  the 
bank  might  have  sued  him  in  his  own  name  if 
he  had  overdrawn  the  account  due  to  him  as 
executor,  and  the  only  effect  of  opening  the 
account  as  executor  was  to  give  notice  that 
there  might  be  equitable  righte  as  against  the 
person  opening  the  account,  though  in  the 
present  case  there  was  no  su^estion  of  any 
equity  against  the  defendant.    ISaiiey  t.  Finck, 
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7  L.  R.,  Q.  B.  34  ;  41  L.  J.,  Q.  B.  83  ;  25  L.  T. 
871  ;  20  W.  R.  294. 

A.  and  B.,  executors  under  a  will,  under  which 
A.  was  also  residuary  legatee,  kept  an  executor- 
ship account  with  a  bank,  at  which  A.  kept  also 
a  private  separate  account.    The  bankers  stopped 
payment,  and  filed  a  liquidation  petition,  and  a 
trustee  was  appointed.    Previously  to  the  stoj)^ 
pMi^e  the  executors  had  paid  all  the  debts,  and 
funeral    and    testamentary  expenses,    and    set 
apart  securities    lio    answer    the  annuities  be- 
queathed by  the  will,  but  the  executors  were 
jointly  liable  for  two  small  sums  for  rates  and 
taxes,  and  their  solicitor's  bill  of  costs  in  relation 
to  the  estate.    At  the  date  of  the  stoppage  a 
sum  of  IjiOOl.  was  due  from  the  bank  on  the 
executor^ip  account,  while  a  sum  of  1,200/. 
was  owing  by  A.  on  his  separate  account.    A. 
claimed  to  prove  in  the  liquidation  for  the  dif- 
ference between  the  two  sums,  as  having  a  right 
to  set  off,  as  against  the  debt  due  from  him,  the 
money  owing  from  the  bank  on  the  executorship 
account,  on  the  ground  that  the  money  on  that 
account  constituted  in  fact  a  clear  net  residue  in 
which  he  was  absolutely  interested  : — Held,  that 
the  one  account  could  not  be  set-off  against  the 
other,  the  rules  of  equitable  set-off  or  mutual 
credit  not  applying,  unless  A.  was  so  much  the 
person  solely  beneficially  interested  in  the  balance 
of  the  joint  account  that  a  court  of  equity  would. 
without  any  terms  or  further  inquiry,  have  obliged 
B.  to  tranter  the  account  into  the  name  of  A. 
alone.     Morier^  Ex  parte.  Willis,  In  re,  12  Ch. 
D.  491 ;  49  L.  J..  Bk.  9  ;  40  L.  T.  792  ;  28  W.  R. 
235— C.  A. 


7.  Set-off  of  Claims  fob  Unliquidated 

Damages. 

Before  32  ft  88  Viot.  e.  71.] — ^A  plea  of  mutual 
credit,  by  way  of  set-off,  cannot  be  pleaded  to  a 
declaration  by  assignees  charging  the  defendant 
with  having  received  a  sum  of  money  from  the 
bankrupt  for  the  purpose  of  meeting  an  accept- 
ance, and  neglecting  so  to  apply  it,  whereby  the 
bankrupt's  estate  sustained  damage,  the  claim 
being  for  unliquidated  damages.  Bell  v.  Carey ^ 
8  C.  B.  887  ;  19  L.  J.,  C.  P.  103. 

In  an  action  by  assignees  of  a  bankrupt  to  re- 
cover the  price  of  machinery  supplied  by  the 
bankrupt,  the  court  allowed  the  defendant  to 
plead  an  equitable  plea  of  set-off  for  unliqui- 
dated damiages  arising  out  of  the  same  contract. 
JUaUham  v.  Crow,  16  C.  B„  N.  S.  847. 


What  are  Unliquidated  Damages.] — A 


declaration  by  assignees,  that,  in  consideration 
that  R.,  before  his  bankruptcy,  would  sell  goods 
to  the  defendant,  the  defendant  agreed  to  pay 
for  them  prompt  two  months,  or  by  an  accept- 
ance ;  containing  an  averment  of  delivery  of  the 
goods,  and  of  the  defendant's  refusal  to  pay  by 
an  acceptance  or  otherwise,  whereby  R.,  before 
he  became  a  bankrupt,  was  deprived  of  the  use 
and  benefit  of  the  acceptance,  and  of  the  benefit 
which  would  have  resulted  from  discounting  the 
acceptance,  and  was  put  to  great  loss  and  incon- 
Tenience,  and  his  estate  applicable  to  the  dis- 
charge of  his  just  debts  was,  by  reason  of  the 
non-payment  for  the  goods,  much  diminished  in 
Talne — does  not  sound  in  unliquidated  damages 
so  as  to  deprive  the  defendant  of  his  right  of 
set-off.  Qroom  v.  We$t,  1  P.  &  D.  19  ;  8  A.  &  E. 
758  ;  8  L.  J.,  Q.  B.  26  ;  2  Jur.  940. 
VOL.  I. 


Under  82  ft  88  Viot.  o.  71.]— Under  the  Bank- 
ruptcy Act,  1869,  s.  39,  the  right  of  set-off  in 
cases  of  mutual  credits,  mutual  debts  and 
other  mutual  dealings,  extends  to  unliquidated 
damages.  The  word  "  liability,"  as  defined  by  s. 
31  of  the  same  act,  includes  i-ents.  Booth  v. 
Hutchimon,  15  L.  R.,  Eq.  30;  42  L.  J.,  Ch. 
492 ;  27  L.  T.  600  ;  21  W.  R.  116. 

At  the  date  of  a  creditors'  deed,  the  bankrupt 
was  under  a  liability  for  unascertained  damages 
to  B.  in  respect  of  a  breach  of  covenant,  and  B. 
was  indebted  to  him  40Z.  for  rent.  After  the 
date  of  the  deed,  but  before  complete  distribu- 
tion of  the  estate,  B.  bnmght  his  action,  and  the 
amount  of  the  damages  was  fixed  at  50Z.: — Held, 
that  these  were  mutual  dealings  between  the 
bankrupt  and  B.  within  the  meaning  of  the 
Bankruptcy  Act,  1869,  s.  39,  so  as  to  entitle 
B.  to  set  off  the  damages  recovered  by  him  in 
the  action,  although  unliquidated  at  the  date  of 
the  deed,  against  all  rent  due  from  him  not  only 
at  the  date  of  the  deed,  but  down  to  the  close  of 
the  bankruptcy,  i.e.,  to  the  analogous  period  of 
the  complete  distribution  of  the  estate  under  the 
creditors'  deed.     Ih. 

To  an  action  for  damages  for  not  accepting 
goods  to  arrive  by  a  particular  ship,  an  equitable 
plea,  that  the  contract  was  made  with  an  agent 
of  and  intrusted  by  the  plaintiff  with  the  posses- 
sion of  the  goods,  as  apparent  owner ;  that  the 
agent,  with  the  consent  of  the  plaintiff,  con- 
tracted in  his  own  name,  and  that  the  defendant 
believed  him  to  be  the  owner,  and  did  not  know 
that  he  was  an  agent  only,  or  that  the  plaintiff 
was  the  owner  of,  or  interested  in  the  goods  ;  that 
the  agent  was  afterwards  adjudicated  a  bank- 
rupt ;  that,  before  the  bankruptcy,  mutual  credit 
had  been  given  by  the  defendant  and  the  agent 
in  respect  of  the  sale  of  the  goods  under  the  con- 
tract, and  in  respect  of  money  payable  by  him  to 
the  defendant  upon  accounts  stated,  before  the 
bankruptcy  and  before  the  defendant  had  notice 
that  he  was  actyig  as  agent,  and  claiming  a  set-off 
is  a  bad  plea, — the  action  being  for  unliquidated 
damages,  and  the  set-off  not  within  the  rule  in 
George  v.  Clagett  (7  T.  R.  359).  Turner  v. 
TfumuiJi,  6  L.  R.,  C.  P.  610 ;  40  L.  J.,  C.  P.  271  ; 
24  L.  T.  879  ;  19  W.  R.  1170. 

The  right  of  set-off  under  the  Bankruptcy  Act, 
1869,  extends  to  unliquidated  damages.  Such 
set-off  may  be  pleaded  by  the  defendant  to  an 
action  by  the  trustee  without  recourse  to  a  court 
of  bankruptcy.  H.,  who  had  contracted  to 
deliver  iron  to  the  defendants  by  successive 
monthly  deliveries,  sued  for  the  price,  and  went 
into  liquidation.  The  plaintiff,  who  had  been 
appointed  trustee,  continued  the  action.  The 
defendants  counter-claimed  for  damages  for 
non-delivery  of  part  of  the  iron  : — Held,  that 
these  unliquidated  damages  could  be  pleaded  as 
a  set-off  to  the  plaintiff's  claim.  Peat  v.  JotieXy 
8  Q.  B.  D.  147  ;  51  L.  J.,  Q.  B.  128  ;  30  W.  R.  433 
— C.  A. 


Fraudulent  Bepresentation  on  Sale  of  a 


Chattel.] — A  claim  for  unliquidated  damages  for 
a  fraudulent  representation  made  by  a  bankrupt 
on  the  sale  of  a  chattel  is  within  the  mutual 
credit  clause  (s.  29)  of  the  Bankruptcy  Act, 
1869,  and  consequently  may  be  set  off  in  an 
action  brought  by  the  trustee  for  the  unpaid 
price  ;  such  fraudulent  representation  not  being 
a  mere  personal  tort,  but  a  breach  of  the  obliga- 
tion arising  out  of  the  contract  of  sale.    Jack  v. 

0  o 
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Kipping.  9  Q.  B.  D.  118  ;  51  L.  J.,  Q.  B.  463 ;  46 
L.  T.  169  ;  30  W.  R.  441. 


XIII.    DIVIDENDS. 

1.  Dividend  Lists  ukdeb  24  &  25  Vict. 
c.  134,  s.  178. 

The  official  assignee  is  bound  to  ascertain  that 
the  dividend  lists  are  correct.  Hall^  Ex  parU^ 
1  De  Gex,  555  ;  16  L.  J.,  Bk.  10  ;  11  Jnr.  639. 

2.  Who  entitled  to  Dividend. 

Creditor  mnit  have  Proved  before  Dividend 
declared.] — A  creditbr  cannot  petition  for  pay- 
ment of  a  dividend,  unless  the  dividend  was  de- 
clared subsequently  to  the  proof  of  his  debt. 
Lee,  Ex  parte,  2  Mont.,  D.  &  D.  780. 

Evidence  of  Proof  diipensed  with — Lapge  of 
Time.] — In  1783,  0.  proved  a  debt  under  a  bank- 
ruptcy, and  in  1790  received  the  first  dividend 
npon  it.  In  1798,  the  executor  of  0.  assigned 
the  debt  and  the  proof  of  it  to  S.  in  trust  for  G., 
with  a  power  of  attorney  to  receive  the  dividends. 
In  1820  and  1824,  two  further  dividends  were 
paid  to  G.'s  representative.  In  1835,  a  fourth 
dividend,  and  sul>6equently .  other  dividends, 
making  up  20«.  in  the  pound,  were  declared  but 
not  paid,  owing  to  a  want  of  representation,  to 
the  trustee's  estate.  The  administrator  of  G. 
applied  for  the  dividend  warrants,  but  produced 
neither  the  assignments  nor  the  other  securities, 
and  gave  no  evidence  that  the  debt  was  due  and 
unpaid  : — Held,  that  having  regard  to  the  remote- 
ness of  the  transaction,  and  the  absence  of  any 
evidence  that  the  debt  was  satisfied,  the  produc- 
tion of  the  proofs  might  be  waived.  Graham, 
Ex  parte,  33  L.  J.,  Bk.  1  ;  10  Jur.,  N.  S.  1  ;  9 
L.  T.  278  ;  12  W.  R.  1. 

Dividend  Paid  on  Sam  lest  than  Proved  Debt — 
Laches.] — ^A  creditor,  admitted  in  May,  1861,  to 
prove  against  a  bankrupt's  estate,  in  June,  1861, 
received  four  dividends  which  had  been  previously 
declared,  but  such  dividends  were,  by  mistake, 
calculated  upon  a  less  sum  than  that  for  which 
he  had  been  admitted  to  prove.  Upon  a  fifth 
dividend,  which  exhausted  the  whole  estate, 
being  declared  in  June,  1864,  the  ci^editor  re- 
ceived such  dividend  calculated  rightly  upon  the 
whole  sum  for  which  he  had  been  admitted  to 

Erove,  and  in  November,  1864,  for  the  first  time 
e  moved  the  court  to  order  the  official  assignee 
to  pay  to  him  the  deficiencies  in  the  first  four 
dividends  : — Held,  that  the  creditor  was  disen- 
titled to  relief  in  the  Court  of  Bankruptcy,  on 
the  ground  of  his  having,  with  full  knowledge  of 
the  facts,  abstained  from  making  any  applica- 
tion from  1861  until  1864,  and  until  all  that 
remained  of  the  estate  was  Bwept  away.  JDeane, 
In  re,  12  L.  T.  479, 

3.  Recovery  op  Dividend. 

Creditor  need  not  tender  Beoeipt.]— Assignees 
compelled  to  pay  dividends  on  the  application  of 
the  person  entitled  to  receive  the  same,  although 
no  receipt  was  tendered  to  them.  Moody,  In  re, 
12  L.  J.,  Ch.  145. 

Omission  to  pay  Dividend  on  proved  Debt — 
UabiUty  of  Assignee.]— Where  a  proof  had  been 


made  and  a  dividend  declared,  and,  by  mistake 
in  the  list  of  proofs  and  dividend,  one  creditor 
had  been  excluded,  and  the  whole  fund  divided 
among  the  other  creditors;  on  petition  by  the 
creditor  who  had  been  excluded,  it  was  de- 
clared that  the  official  assignee  must  pay  him 
the  dividend  to  which  he  would  have  been  en- 
titled if  the  debt  had  been  included  in  the 
calculation  of  the  dividend,  and  also  all  his  costs. 
Hall,  Ex  parte,  1  De  Gex,  655  ;  16  L.  J.,  Bk.  10 ; 
11  Jur.  639. 

Befosal — Assignee  not  complying  with  Se- 
qnest  of  Creditor.] — ^After  a  dividend  had  been 
declared,  a  party  entitled  in  respect  of  a  proof 
requested  the  assignees  by  letter  to  send  him  the 
amount  of  his  dividend  in  a  post-office  order, 
promising  to  send  a  receipt  by  return  of  poet. 
The  assignees  sent  no  answer : — Held,  that  this  was 
such  a  refusal  to  pay  the  dividend  as  entitled  the 
creditor  to  an  order  upon  petition,  at  the  costs  of 
the  assignees  personallv.  Jackson,  Ex  parte,  3 
Mont.,  D.  &  D.  1. 

Secured  Creditor — Production  of  Secnzity.] — 

An  official  assignee,  though  he  may  decline  to 
pay  a  creditor  his  dividend  until  he  produces  the 
security  which  he  holds  for  his  debt,  is  not  jus- 
tified in  refusing  to  pay  it  on  the  production  of 
such  security.  Saunders,  Ex  parte,  2  Mont., 
D.  &  D.  529. 

Lost  Instruments.] — Where  a  creditor  who  had 
proved  a  bonded  debt  had  subsequently  lost  the 
bond,  the  court  ordered  that  he  might  receive  the 
dividends  on  his  debt,  upon  affidavit  of  the  facts, 
and  indemnifying  the  assignees.  Ilobigu,  Ex 
parte,  1  Deac.  587. 

Where  a  bill  of  exchange  exhibited  by  a  cre- 
ditor at  the  time  of  his  proof  is  lost  before  a  divi- 
dend is  declared,  the  commissioner  should  on  the 
application  of  the  creditor,  give  special  directions 
to  the  official  assignee  to  pay  the  dividend,  with- 
out requiring  the  production  of  the  bill.  Wallit, 
Ex  parte,  1  Deac.  496. 

Where  bills  of  exchange  proved  under  a  fiat 
have  been  lost  by  the  cr^itor,  and  he  therefore 
cannot  produce  them  for  the  purpose  of  receiving 
his  dividends,  and  an  application  to  the  court  be- 
comes necessary  to  receive  them,  the  creditor  must 
pay  the  cost*  of  the  application.  Trv^,  Ex  parte^ 
3  Deac.  &  Chit.  750. 

A  settlement  having  been  lost,  which  declared 
the  trusts  of  dividendfs,  they  were  paid  over  to  the 
parties  without  a  reference,  the  fund  being  too 
small  to  bear  the  expense.  Ilarriton^  Ex  partCj 
3  Mont.  &  Ayr.  392. 

4.  Staying  Payment. 

After  Omission  to  prove  during  Eleven  Teaza.] 

— Dividend  stayed,  to  give  opportunity  of  prov- 
ing to  creditors  who  had  delayed  proving  for 
eleven  years,  no  dividend  having  been  declared 
for  upwards  of  ten  years  after  the  fiat  iasaed. 
Sturton,  Ex  jjai'te,  De  Gex,  341. 

Creditor  must  pay  Costs  of  .^iplicatifm.} — 

Where  a  creditor  of  a  bankrupt,  after  attending 
to  prove,  and  being  prevented  from  doing  so  by 
the  other  business  in  court,  became  inftolTent, 
and  the  title  of  his  assignee  was  not  complete  in 
time  to  enable  the  assignee  to  prove  : — ^Held. 
that  he  must,  nevertheless,  pay  the  costs  of 
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petition  to  stay  the  dlTidend,  and  of  the  requisite 
sitting  to  receive  his  proof,  and  retain  them  oat 
of  the  insolvent's  estate.  Hnijhe^,  Ex  parte,  De 
Gex,387. 

Ho  Stay  on  Oronnd  of  pending  Action  where 
Qneation  already  litigated.] — The  court  will  not 
suspend  tlie  payment  of  a  dividend,  on  the  ground 
of  a  pending  action  against  the  creditor,  in  which 
it  was  sought  to  charge  him  as  a  partner  with 
the  bankrupt,  after  the  very  same  question  has 
been  litigated  and  decided.  Turqwind^  Ex  parte, 
2  Mont.,  D.  &  D.  345. 

5.  Opening  a  Dividend. 

Opening  a  dividend  at  the  instance  of  one 
creditor  lets  in  others  to  prove.  Bmcncr,  Ex 
parte,  De  Gex,  343. 

G.  Final  Dividend. 

WTiere  a  final  dividend  had  been  declareti,  a 
cre<litor,  who  by  inadvertence  had  omitted  to 
prove  his  debt,  was  permitted  to  prove,  he  making 
pood  to  the  creditors  who  had  been  paid  the 
difference  of  their  dividend,  and  placing  the 
creditors  who  had*  not  been  paid  in  the  same 
situation  as  if  he  had  originally  proved.  2>i7- 
tcorth.  Ex  parte,  3  Mont.,  D.  &  D.  63  ;  7  Jur.  95. 

7.  Effect  op  Payment. 

Payment  of  a  dividend  in  bankruptcy  is  not 
payment  of  the  debt  except  as  against  the  debtor 
himself,  and  confers  no  right  on  the  bankrupt  or 
his  assignee  to  call  upon  the  creditor  to  surrender 
anv  collateral  securities.  Ewart  v.  Latta,  4 
Macq.  H.  L.  Gas.  983. 

8.  Unclaimed  Dividends. 

Interest  on  Unclaimed  Dividends  does  not 
belong  to  Bankrupt.] — Assignees  had  at  their 
bankers*  two  accounts,  one  a  general  and  the 
other  a  separate  account.  To  the  latter  account, 
sums  of  a  corresponding  amount  to  that  requirecl 
for  payment  of  dividends  declared  on  the  bank- 
rupt's estate  were  paid.  Dividends  on  the  amount 
of  the  debts  proved  had  been  declared  to  the 
extent  of  20«.  in  the  pound.  Interest  accumu- 
lated on  the  amount  standing  in  the  separate 
account  for  unclaimed  dividends  : — Held,  that 
such  interest  belonged  to  the  creditors  entitled 
to  the  dividends,  and  not  to  the  bankrupt. 
Wiuydfard,  Ex  parte,  3  De  G.  &  S.  ^m  ;  19  L.  J., 
Bk.  8  ;  14  Jur.  948. 

Distribntion  of  Unclaimed  Bividendi— Farther 
Assets — ^Apportionment.] — After  an  order  was 
made  for  the  distribution  of  unclaimed  dividends, 
fresh  assets  came  to  the  hands  of  the  assignees, 
which  enabled  them  to  make  a  further  dividend : 
— Held,  that  this  dividend  ought  to  be  declared 
on  the  debts  of  all  the  creditors,  including  those 
who  had  not  claimed  the  former  dividends,  unless 
in  the  interim  any  of  the  non-claimants  had 
renewed  their  proofs,  in  which  case  they  must  be 
placed  pari  passu  with  the  other  creditors.  But 
the  commissioners  ought  not,  out  of  the  further 
assets,  to  lay  aside  a  sum  equivalent  to  the  divi- 
dends already  unclaimed,  as  a  fund  in  reserve  to 
meet  any  future  renewal  of  the  proofs.    Mow- 


bray, Ex  paiie,  1  Mont.  &  Ayr.  300 ;  3  Deaa  & 
Chit.  552. 

Unappropriated  Moneys  may  be  paid  to  Un- 
claimed Bividend  Aoeonnt.] — Sums  of  money 
which  cannot  be  appropriated  to  any  particular 
bankruptcy,  may  be  paid  to  the  unclaimed  divi- 
dend account.     Graham,  In  re,  1  L.  R.,  Ch,  175. 

9.  Under  Composition  Deed. 
See  XIX.  Composition  Deeds. 

10.  Under  Liquidation  Proceedings. 

See  XVII.  Liquidation  by  Arrangement 
under  the  Bankruptcy  Act,  1869. 

11.  Under  Composition  Proceedings. 

See  XVIII.  Composition  under  the  Bank- 
ruptcy Act,  18C9. 

XIV.     THE   ORDER  OF  DISCHARGE  AND 

ITS  EFFECT. 

1.  Proceedings  on  Granting  Order. 

Presence  of  Bankrupt] — ^Where  a  certificate 
is  in  question,  the  bankrupt  ought  himself  to  be 
present  in  court.  Turner,  Ex  parte,  27  L.  J., 
Bk.  30  ;  4  Jur.,  N.  S.  470— L.  J. 

Opposition  by  Creditors.]  —  A  creditor  who 
held  a  bankrupt  in  execution,  and  refused  to 
discharge  him  from  custody,  could  not  be  heard 
against  the  certificate,  Nortim,  Ex  jmrte,  De 
Gex,  504  ;  II  Jur.  699. 

Voticeof  Appeal.] — When  two  creditors 

only  opix)6ed  the  certificate  : — Held,  that  these 
creditors  should  be  served  with  a  petition  of 
appeal  against  its  suspensiou..  Johnson,  Ex 
parte,  4  De  G.  &  8.  25  ;  20  L.  J.,  Bk.  6  ;  15  Jur. 
185. 

Appeal  by  Creditors.]  —  A  creditor  who  has 
failed  to  prove  his  debt  prior  to  the  granting  of 
an  order  of  discharge,  cannot  qualify  himscIE  to 
appeal  against  such  order,  by  proving  his  debt 
pending  the  thirty  days  allowed  for  appealing. 
Greenwood,  Ex  j)arte,  and  Bvrgess,  Ex  jmrte 

33  L.  J.,  Bk.  51  ;  10  Jur.,  N.  S.  981 ;    10  L.  T. 

034  ;  12  W.  R.  924. 

To  entitle  a  creditor  to  appeal  against  an  order 
of  discharge,  it  is  not,  however,  necessary  that 
he  should  have  attended  before  the  commissioner 
to  oppose  such  order,    lb. 


In  Case  of  Surprise.] — ^A  creditor  who 


intended  to  oppose  the  discharge  of  a  bankrupt 
was  misinformed  as  to  the  case  being  not  to 
come  on  before  a  particular  commissioner,  and 
did  not  therefore  attend,  TTie  bankrupt  was 
discharged  by  another  commissioner,  and,  on 
appeal,  the  case  was  remitted  back  as  being  a 
surprise  on  the  creditors,  and  a  proper  subject  for 
apoeal.  Johnson,  Ex  parte,  31  t.  J.,  Bk,  66 ; 
6  L.  T.  234— L.  J. 


Examination  insnffleient.] — Where  the 


examination  of  a  bankrupt  had  been  stopped  by 
a  county  court  judge,  and  he  had  been  declared 
entitled  to  his  order  of  discharge,  upon  an  affi- 
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davit  filed  (under  direction  of  the  court)  by  the 
solicitor  of  the  opposing  creditors,  stating  his 
belief  that  if  he  had  beei^  permitted  to  continue 
the  examination,  he  should  have  been  enabled  to 
prore  that  the  bankrupt  (a  commission  agent) 
had  been  in  the  habit  of  receiving  moneys  due 
from  customers  of  the  creditors  not  for  the 
purpose  of  paying  them  over  to  them,  but  for 
payments  in  respect  of  gambling  and  betting 
transactions,  the  court  ordered  the  opjKwing 
creditors  to  be  at  liberty  to  continue  the  exami- 
nation on  any  matters  which  would  be  a  statu- 
tory ground  of  objection  to  his  receiving  an 
order  of  discharge,  and  that  their  solicitor  was 
to  lay  before  the  judge  a  clear  and  definite  state- 
ment of  the  nature  of  the  charges  to  which  the 
examination  was  to  be  directed.  Crwick,  Ex 
parte,  10  L.  T.  81. 

Ptnding  Appeal  of  Partners.]  —  The  pen- 
dency  of  an  appeal  of  two  partners  from  a  joint 
adjudication  on  bankruptcy  against  four  was 
not  a  sufficient  ground  for  adjourning  the  allow- 
ance of  the  certificates  of  the  other  two.  Brag- 
giotti.  Ex  parte,  2  Dc  G.,  Mac.  &  G.  964  ;  22  L. 
J.,  Bk.  76,  77. 

Power  of  Begistrar  to  Oraat.] — ^A  registrar 
acting  as  the  deputy  of  a  commissioner,  under 
12  &  13  Vict.  c.  106,  S.-27,  has  power  to  grant 
orders  of  discharge  in  unopposed  cases  ;  and  this 
power  is  not  taken  away  by  implication  by  24  k 
25  Vict.  c.  134,  s.  52,  or  by  s.  159.  The  order 
of  discharge  in  such  a  case  ought  to  be  signed  by 
the  registrar,  and  not  by  the  commissioner.  Lees, 
Ex  parte,  33  L.  J.,  Bk.  25  ;  12  W.  R.  697. 

Form  of  Certiiloate.] — A  certificate  of  con- 
formity under  6  Geo.  4,  c.  16,  s.  122,  wa^  invalid, 
although  allowed  by  the  Loid  Chancellor,  unless 
the  commissioners  certified  that  there  did  not 
appear  to  them  any  reason  to  doubt  the  truth  as 
well  as  the  fulness  of  the  discovery  of  the  bank- 
rupt's estate.  Wagner  v.  Imbrie,  2  L.,  M.  &  P. 
510;  6  Ex.  882;  20  L.  J.,  Ex.  416;  15  Jur. 
803. 

JurUdiotion  of  Court  of  Bankmptcy  to  8ns- 
pend.] — The  Court  of  Bankruptcy  has  power  to 
review  an  order  refusing  the  discharge  of  a 
bankrupt,  although  it  has  no  power  to  review  an 
order  granting  or  suspending  the  discharge. 
Atherton,  Ex  parte,  3  L.  R.,  Ch.  142  ;  37  L.  J., 
Bk.  6  ;  17  L.  iC  485  ;  16  W.  R.  294. 

Where  Bankmptoy  Suipended.]— A  bankrupt, 
the  proceedings  in  whose  bankruptcy  have  been 
suspended  by  a  resolution,  is  entitled  to  apply 
for  an  order  of  discharge,  but  the  bankrupt  is 
not  exempt  from  such  reasonable  examination  as 
to  conduct  as  may  be  had  in  other  cases.  Petrie, 
In  re,  3  L.  R.,  Ch.  610  ;  37  L.  J.,  Bk.  20  ;  16  W. 
R.  817. 

It  is  not  the  couree  of  the  Court  of  Bank- 
ruptcy to  suspend  proceedings  before  itself,  be- 
cause a  proceeding  which  may  give  information 
as  to  the  bankrupt's  estate  is  pending  in  another 
court.     Lee,  Ex  parte,  3  L.  R.,  Ch.  150. 

Where  a  bankrupt  has  not  committed  any  of 
the  offences  specified  in  s.  159  of  the  Bankruptcy 
Act,  1861,  the  court  has  no  discretion  as  to  grant- 
ing him  an  order  of  discharge,  but  is  bound  to 
g^ve  him  an  unconditional  order  of  discharge. 
Clayton,  Ex  parte,  21  L.  T.  342  ;  18  W.  R.  55. 


Liquidation— Befnial  of  Tnutee  to  Certify— 
Power  of  Court.] — Resolutions  were  passed  in  a 
liquidation  that  the  debtor  should  have  his  dis- 
charge on  the  trustee  certifying  that  he  had 
satisfied  himself  that  the  debtor  had  rendered  all 
the  assistance  in  his  power  in  realizing  his  estate. 
The  trustee,  without  sufficient  reason,  refused  so 
to  certify,  and  procure  the  debtor's  discharge  :— 
Held,  that  the  court  had  no  power  to  compel  the 
trustee  to  sign  such  certificate,  but  that  it  would 
order  the  debtor  to  be  discharged,  as  if  the 
certificate  had  been  given.  Scholes,  In  re,  R4»/le, 
Ex  parte,  47  L.  J.,  Bk.  28 ;  37  L.  T.  832 ;  26 
W.  R.  216. 

The  creditors  of  a  liquidating  debtor  resolved 
that  his  (fischarge  should  be  granted  **  on  the  cer- 
tificate of  the  committee  of  inspection  that  he  is 
entitle  thereto."  When  the  estate  had  been 
realized  the  committee  refused  to  give  the  certifi- 
cate. They  alleged  that  the  debtor  had  paid  5/. 
to  induce  a  person  not  to  bid  at  a  sale  of  his  book 
debts  by  auction.  The  debtor  did  not  deny  this 
statement : — Held,  that  the  court  had  no  juris- 
diction to  order  the  registrar  to  sign  a  certificate 
of  his  discharge.  Chesney,  Ex  parte,  Dempster, 
In  re,  9  Ch.  D.  701  ;  47  L.  J.,  Bk.  117  ;  38  L.  T. 
887  ;  26  W.  R.  633. 

Creditors  oannot  delegate  Power  to  grant 
Biieharge.] — Creditors  cannot  delegate  to  any- 
one their  statutory  power  of  granting  the  debtor 
his  discharge.  A  resolution  doing  this  is  ultra 
vires.  But  the  registrar  of  the  court  can  strike 
it  out  and  direct  the  other  resolutions  to  be  re- 
gistered without  it.  Hope,  Ex  jmrte,  9  Ch.  D. 
398  ;  47  L.  J.,  Bk.  78  ;  38  L.  T.  762  ;  27  W.  R. 
7— C.  A. 

Agreement  by  Creditor!  to  grant  DiBcharge— 
Injnnction.] — Creditors  agreed  to  dispose  of  the 
whole  of  a  debtor's  estate  to  a  purchaser  in  con- 
sideration of  a  sum  agreed  to  be  paid  by  the 
purchaser  by  instalments,  the  debtor  hun^lf 
agreeing  to  pay  a  small  part  of  such  sum  oat  of 
his  future  earnings.  The  debtor's  business  wa< 
then  continued  by  the  purchaser  and  himself. 
All  the  instalments  were  duly  paid,  but  the 
creditors  having  become  hostile  to  the  debtor, 
refused  to  grant  him  his  order  of  discharge,  and 
attempted  to  possess  themselves  of  the  profits  he 
had  acquired  in  his  business  since  the  agree- 
ment : — Held,  that  it  would  be  inequitable  to 
allow  the  creditors  to  claim  the  profits  of  the 
business  merely  because  the  order  of  discharge 
had  not  been  formally  granted,  and  an  injunc- 
tion was  accordingly  awardetl  to  restrain  the 
creditors  from  interfering  with  the  profits  of  the 
business.  Tinker,  Ex  parte,  JFYanee,  I*  re,  9 
L.  R.,  Ch.  716  ;  43  L.  J.,  Bk.  147  ;  30  L.  T.  JH«. 
Affii-ming,  43  L.  J.,  Bk.  91  ;  30  L.  T.  615  ;  22 
W.  R.  794. 

Close  of  Liquidation — ^Debtor  not  Party  to  Agrte- 
ment.] — The  creditors  of  a  liquidating  debtor  in 
1877  passed  a  special  resolution  authorizing  the 
sale  of  his  estate  to  the  trustee  at  such  a  price  as 
would  pay  a  dividend  of  5^.  in  the  pound  to  the 
creditors,  and  also  the  costs  of  the  liquidation.  The 
resolution  was  sanctioned  by  the  court,  and  was 
carried  out  by  the  trustee.  The  debtor  was  not 
a  party  to  the  arrangement,  and  did  not  know 
of  it  for  some  time  afterwards.  The  creditors 
did  not  pass  any  formal  resolution  fixing  the 
close  of  the  liquidation,  or  granting  the  debtor  a 
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discharge,  but  he  commenced  another  business. 
In  1881  this  came  to  the  knowledge  uf  the 
trastee,  and  he  thereupon  took  possession  of  the 
debtor's  stock-in-trade,  claiming  it  on  behalf  of 
the  creditors  under  the  liquidation  : — Held,  that 
the  resolution  did  not  amount  in  substance  to  a 
close  of  the  liquidation  or  a  discharge  of  the 
debtor,  and  that  consequently  the  trustee  was 
entitled  to  the  debtor's  after-acquired  property 
for  the  benefit  of  the  creditors.  TinJter^  Ew 
parte  (9  L,  R.,  Ch.  716),  distinguishetl ;  Wain- 
tcriffht,  or  Greener^  Ex  jmrte^  W'ahtwriffhf, 
In  re.  10  Ch.  D.  UO ;  51  L.  J.,  Ch.  07;  45 
L.  T.  5r>2  ;  30  W.  R.  125— C.  A.  Affirming,  30 
W.  R.  62. 

But  held,  that,  under  the  circumstances,  the 
costs  might  properly  be  the  subject  of  ap|^al, 
and  that  the  debtor's  costs  must  be  paid  out  of 
the  estate,  and  that  the  trustee's  costs  must  also 
be  allowed  out  of  the  estate.     //;. 

CloM  of  Bankniptey— Where  Bankrnpt  with- 
out AiMti.] — The  court  has  power,  under  s.  47, 
of  the  Bankruptcy  Act,  1869,  to  make  an  order 
closing  a  bankruptcy  in  a  case  where  it  does  not 
appear  that  the  bankrupt  has  any  assets.  Pift, 
Ex  parte,  Go»llng,  In  re,  20  Ch.  D.  308  ;  51 
L.  J.,  Ch.  733 ;  47  L.  T.  263 ;  30  W.  R.  763— 
C.  A. 

Power  of  Court  to  re-open  Prooeedingt.] — 

After  an  order  has  been  made  closing  a  bank- 
ruptcy, the  court  has,  under  s.  71,  power  to  re- 
open it.    Ih. 


Sights  of  new  Creditortg — But  such  an 


order  ought  not  to  be  made  without  notice  to 
the  creditors  of  the*  bankrupt  (if  any)  whose 
debts  have  been  contracted  after  the  adjudica- 
tion, nor  without  letting  them  in  to  prove  as 
creditors  against  any  property  of  the  banknipt 
acquired  by  him  after  the  date  of  the  order  to 
close  the  bankruptcy.    Ih. 

2.  Grounds  for  refusing,  suspending,  or 
qualifying  dicharge. 

a.  (Generally. 

Under  24  ft  25  Vict.  e.  184,  t.  159.]— There  is 
no  discretionary  power  vested  in  the  commis- 
sioner to  refuse  or  suspend  an  order  of  discharge, 
unless  the  bankrupt  has  been  guilty  of  a  mis- 
demeanour, or  one  of  the  offences  specified  in 
the  above  section.  UndaU,  Ex  parte,  31  L.  J., 
Bk.  87  ;  8  Jur.,  N.  S.  980 ;  6  L.  T.  732 ;  10 
W.  R.  799.  See  Gla/nt,  Ex  parte,  31  L.  J., 
Bk.  73  ;  6  L.  T.  407  ;  10  W.  R.  633. 

The  above  section  is  not  retrospective,  and  an 
offence  created  by  that  clause  must,  in  order  to 
justify  the  refusal  of  suspension  of  the  order  of 
discharge,  have  been  committed  subsequently  to 
the  passing  of  the  act.  WTiite,  Ex  parte,  33 
L.  J.,  Bk.  22  ;  10  Jur.,  N.  S.  189  ;  9  L.  T.  702  ; 
12  W.  R.  390. 

The  Court  of  Bankruptcy  has  no  power  under 
the  above  enactment  to  award  two  distinct 
punishments  for  the  same  offence.  Marks,  Ex 
parte,  1  L.  R.,  Ch,  334  ;  36  L.  J.,  Bk.  16. 

Conditional  Ditoharge.] — Where  the  court 

had  attached  conditions  to  an  order  of  discharge, 
in  consequence  of  the  bankrupt's  misconduct,  and 
it  appeared  that  the  court  had  not  confined  their 


considerati(m  to  the  acts  specified  in  24  &  26 
Vict.  c.  134,  s.  159,  the  court  granted  a  rehearing. 
Drinhwater,  In  re,  7  L.  T.  300  ;  11  W.  R.  14. 

An  uncertificated  colonial  insolvent  petitioned 
the  court.  His  discharge  was  suspended,  with 
protection,  for  twelve  months,  in  order  to  enable 
I  the  colonial  creditors  to  come  in  and  prove  their 
I  debts,  and  was  then  made  conditional  upon  his 
1  future  projMjrty  being  made  available  for  his 
!  creditors.  GihxoJi.  Ex  parte,  34  L.  J..  Bk.  31  ; 
1  11  Jur.,  N.  S.  273  ;  12  L.  T.  101 ;  13  W.  R.  530. 

Under  82  k  88  Vict.  c.  71,  s.  48.]— Where  a 
special  resolution  of  creditors  under  the  Bank- 
ruptcy Act,  1869,  8.  48,  has  been  properly  passed, 
i  stating  that  in  their  opinion  the  btmkmpt  can- 
I  not  justly  be  held  liable  for  his  failure  to  pay 
lOx.  in  the  pound,  and  desiring  his  discharge, 
and  the  terms  of  the  section  are  in  other  respects 
strictly  complied  with,  the  court  has  no  discre- 
tionary power  to  refuse  the  bankrupt's  applica- 
tion for  discharge.  Hamilton,  In  re,,  Hamilton, 
Ex  j?arte,  9  Ch.  D.  694  ;  38  L.  T.  620  ;  26 
W.  R.  697. 

b.  Trading  by  Means  of  flotltious  Capital. 

Bisoonnting  Accommodation  Bills.] — When  a 
trader  raised  money  by  discounting  accommo- 
dation bills,  but  did  not  negotiate  the  bills  in 
the  course  of  his  trade,  this  was  not  trading  by 
means  of  fictitious  capital,  within  s.  159  of  the 
Bankruptcy  Act,  1861.  Harrison,  Ex  parte, 
BaiUie,  In  re,  2  L.  R.,  Oh.  195. 

0.  Contracting  Dobta  withont  Boasonablo 
Expectation  of  Ability  to  Fay.  . 

Exceeding  fixed  Income.] — The  mere  fact 
that  a  man  who  had  a  fixed  income  had  ex- 
ceeded it,  and  so  incurred  debts,  was  not  suffi- 
cient to  shew  that  he  could  not  have  had  at  the 
time  when  any  of  his  debts  were  contracted  any 
reasonable  or  probable  ground  of  expectation  ot 
being  able  to  pay  the  same.  Bmndritt,  Ex 
parte,  Caldwell,  In  re,  3  L.  R.,  Ch.  26  ;  16  W.  R. 
66. 

Orerdrawing  Banker's  Aeeonnt.]— Overdraw- 
ing an  account  current  at  a  banker  s  by  a  person 
in  insolvent  circumstances,  did  not  in  itself 
amount  to  contracting  a  debt  without  reason- 
able or  probable  ground  of  expectation  of  being 
able  to  pay  the  same.  Harrison,  Ex  parte, 
Baillie,  In  re,  2  L.  R.,  Ch.  195. 

Accepting  Accommodation  Bills.] — A  bankrupt 
accepted  accommodation  bills  without  considera- 
tion, to  an  amount  far  beyond  his  means  or 
expectations,  for  a  firm  in  large  business,  to 
whom  he  was  under  considerable  obligations,  and 
whom  he  believed  to  be  perfectly  solvent: — 
Held,  that  his  conduct^amounted  to  a  contract- 
ing of  debts  without  reasonable  or  probable 
ground  of  expectation  of  being  able  to  pay  the 
same,  and  his  order  of  discharge  was  absolutely 
refused.  Barker,  Ex  parte,  33  L.  J.,  Bk.  13  ;  9 
L.  T.  672  ;  12  W.  R,  321. 

Where  a  bankrupt  had  been  in  the  habit  of  ac^ 
cepting  accommodation  bills  for  a  Scotch  firm, 
which  failed,  receiving  a  commission  of  one  per 
cent,  on  such  acceptances: — ^Held,  that  a  suspen- 
sion of  the  certificate  for  two  years  was  not  too 
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teyere  a  sentence.     WhiUy  Ex  jtartr,  3  De  G.  & 
J.  75. 

Accommodation  bill  transactions  are  not  re- 
garded with  favour ;  and  a  bankrupt  who  has 
engaged  in  such  dealings  must  expect  them  to  be 
subjected  to  a  rigid  investigation  ;  but  where  a 
bankrupt  had  not  l)een  shewn  to  have  been  guilty 
of  dishonesty,  or  to  have  represented  that  the 
bills  were  accommodation  bills,  the  court  con- 
sidered such  transactions  not  sufficient  ground 
for  suspending  his  certificate  for  two  years, 
without  protection,  as  reganled  liability  in 
respect  of  the  bills.  JIamm<md^  Ex  p<irtt\  6 
De  G.,  Mac.  k,  G.  699  ;  24  L.  J..  Bk.  2.  See  Mor- 
tittwrr,  ExjHtrtc,  7  Jur.,  N.  S.  320 ;  3  L.  T.  828  ; 
y  W.  R.  423. 

The  acceptance  of  accommodation  bills  is  a 
contracting  of  debts,  and  if  done  without 
reasonable  or  probable  ground  of  expectation 
of  being  able  to  pay  the  same,  was  an  offence 
within  8.  159  of  the  Bankruptcy  Act,  1861.  Mce, 
Ex  parte,  1  L.  R.,  Ch.  337  ;  35  L.  J.,  Bk.  41  ;  14 
L.  T.  318. 

Obtaining  Goods  on  Credit— Sale  below  Cosl 
Priee.] — A  bankrupt  was  not  considered  to  have 
contracted  a  debt  without  any  reasonable  or  pro- 
bable ground  of  being  able  to  pay  the  same, 
though  he  obtained  g^x)ds  on  credit  whilst  in- 
solvent, and  soon  aftervrards  sold  them  for  less 
than  the  cost  price.  MarJtf,  In  re^  1  L.  R.,  Ch. 
334;  35L.J.,Bk.l6. 

A  certificate  was  altogether  refused  if  it  ap- 
peared that  the  bankrupt  had  systematically 
tx>ught  on  credit  to  sell  at  less  than  at  cost 
price.  HoUhoutv,  Ex  parte,  1  De  Q.,  Mac.  &  G. 
237  ;  21  L.  J.,  Bk.  3  ;  8,  P.,  Coleman,  Ex  parte. 
3  De  G.  &  J.  43. 


Pledging.] — ^Where  a  case  is  established 


of  a  trader  having  bought  goods  on  credit,  with 
the  intent  of  raising  money  by  pledging  them, 
the  court  will  visit  such  conduct  with  the  utmost 
severity  ;  and  the  circumstance  of  goods  which 
had  been  purchased  on  credit  having  been 
pledged  the  next  day  by  the  bankrupt  is  one  open 
to  suspicion.  Where,  however,  that  circumstance 
was  explained  by  uncontradicted  evidence  shew- 
ing that  the  goods  had  been  purchased  in  the 
ordinary  course  of  business,  and  had  been  pledged 
by  reason  of  a  sudden  pressure  requiring  money 
to  be  raised  forthwith,  the  court  allowed  the  cer- 
tificate. Martyrt,  Ex  imrte,  2  De  G.,  Mac.  &  G. 
225  ;  21  L.  J.,  Bk.  46. 

Where  the  usual  course  of  dealing  carried  on 
by  the  bankrupt,  who  had  traded  without  capital, 
had  been  to  purchase  goods,  and  immediately 
afterwards  to  raise  money  by  pledging  them,  and 
it  appeared  that  this  was  done,  not  for  a  pur- 
pose merely  dishonest,  but  in  accordance  with 
the  custom  in  his  trade,  and  with  the  bon&  fide 
expectation  of  being  able  afterwards,  on  a  rise 
in  the  market  price  of  the  goods,  to  redeem  the 
goods  and  sell  them  at  a  profit : — Held,  that  this 
was  not  equivalent  to  the  offence  of  contracting 
debts  "  by  any  manner  of  fraud,  or  by  means  of 
false  pretences,"  within  12  &  13  Vict.  c.  106,  s. 
256.  Jfanico,  Ex  parte,  3  De  G.,  Mac.  &  G.  502  ; 
22  L.  J.,  Bk.  41 ;  17  Jur.  359. 

Freih  Loans  in  Sxoess  of  Bepayments.] — ^A 

bankrupt  who  pays  to  his  relations  from  time  to 
time  a  portion  of  the  debts  due  to  them  with 
interest  thereon,  and  during  the  same  period 


receives  from  them  in  advance  more  than  he 
pays,  whilst  'his  indebtedness  to  his  other  cre- 
ditors is  constantly  increasing,  is  not  goiltj  d 
contracting  debts  without  a  reasonable  or  prcr 
bable  ground  of  expectation  of  being  able  to 
pay  them.    Byley,  In  re,  14  L.  T.  1U7. 

Continning  to  Trade  after  heavy  Losmi]- 

Two  young  men  took  to  a  family  business  of  calico 
printing  which  was  at  the  time  insolvent.   Tkt 
carried  it  on  ufHwi  a  lai^  scale  from  Xovember. 
1864,  to  June,  1867,  without  taking  stock.   Ai 
the  end  of  that  time  they  took  stock,  and  fooud 
that  the  result  of  their  business  was  a  loss  ef 
10,000/.  for  the  whole  i)eriod.     Upon  this  thtj 
callc<i  their  creditors  together  and  became  liftult- 
rupt.     Up  to  that  time  they  depoeed  that  they 
had  believed  they  were  carrying  on  business  at » 
profit.    One  of  them,  however,  admitted  that  in 
January,  1867,  he  had  believed  the  firm  insol- 
vent.     From  January  to  June  the  excess  uf 
liabilities  over  assets  had  increased  by  4,OiJ0/., 
and  many  debts  contracted  during  that  period, 
chiefiyfor  drugs  employed  in  the  printing,  re- 
mained unpaid.     Tlie  commissioner  coosideied 
that  the  bankrupts  had  contracted  these  debti 
without  reasonable  expectation  of  being  able  to 
pay  them,  and  sus])ended  the  order  of  dischargee 
for  three   months,  with  protection  : — Held,  by 
I^ord  Cairns,  L.  J.,  that  they  ought  to  have 
stopped  trading  sooner,  but  that    this  was  cot 
a  punishable   offence,   and  that  there  was  net 
sumcient  ground  for  holding  that  they  had  ccc- 
tracted  debts  without    reasonable   expectatioii 
of  being  able  to  pay  them.     Bayley,  Ex  partem 
Ai/uworth,  In  re,  3  L.  R.,  Ch.  244  ;  16  W.  K 
291. 

Where  bankers  continued  to  trade  for  two 
years  after  they  were  hoi^elessly  insolvent  :— 
Held,  that  their  certificates  had  been  properlj 
refused.  Hvfford,  Ex  parte,  2  De  G.,  Mac  &  G. 
234  ;  21  L.  J.,  Bk.  32. 

If  bankers  continue  to  receive  deposits,  know- 
ing that  if  the  business  was  wound  up  they  could 
not  pay  5*.  in  the  pound,  that  is  a  trading  which 
is  utterly  unjustifiable.     lb. 

The  facts  of  a  trader  having  been,  for  more 
than  three  years  before  his  Ijankruptcy,  in  snch 
a  condition  that  all  his  assets,  if  realized,  woold 
be  less  than  the  amount  of  liis  debts,  and  never- 
theless continuing  to  trade,  are  not  decisive 
against  the  allowance  of  his  certificate,  but 
render  it  incumbent  on  him  to  shew  a  justifi- 
cation, or  some  fair  and  reasonable  excuse  for 
such  conduct,  at  least  if  any  creditor  under 
the  bankruptcy  has  suffered  by  it.  Domfi*ri. 
Ex  parte,  4  De  G.  &  S.  29  ;  20  L.  J.,  Bk.  7  ;  15 
Jur.  278. 

Damages  and  Costs  are  not  Debts — Co-Xe- 
spondent.] — After  an  order  nisi  had  been  made  in 
a  divorce  suit,  dissolving  the  marriage,  and  order- 
ing the  co-respondent  to  pay  damages  and  co«t& 
the  co-respondent  made  away  with  his  property, 
and  when  the  order  became  absolute  he  was 
utterly  without  means  to  pay  them,  and  immedi- 
ately afterwards  was  made  bankrupt  on  his  own 
application.  He  owed  only  one  other  debt  of 
trifling  amount  for  money  borrowed  some  year* 
before  : — Held,  that  the  damages  and  ooets  were 
not  a  debt  contracted  by  him  within  the  mean- 
ing of  the  Bankruptcy  Act,  1861,  s.  159,  and  that 
he  could  not  be  dealt  with.as  having  cooitracted 
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any  of  his  debts  without  reasonable  expectation 
of  being  able  to  pay  them.  Claytany  -fcr  parte, 
Clayton,  In  re,  6  L.  R.,  Ch.  13  ;  21  L.  T.  342  ;  18 
W.  R.  55.  &  P..  Griffiths,  Ex  parte,  33  L.  J., 
Bk.  44  ;  10  Jur.,  N.  S.  785  ;  10  L.  T.  705. 


Patent  Action.] — In  order  that  an  order 


of  discharge  might  be  ref  oscd  under  the  Bank- 
ruptcy Act,  1861,  8.  159,  on  the  ground  that  the 
bankrupt  could  not  have  had,  when  any  of  his 
debts  were  contracted,  any  reasonable  or  pro- 
bable ground  of  expectation  of  being  able  to  pay 
them,  it  was  necessary  that  the  debts  should  be 
strictly  debts  arising  out  of  a  contract.  It  was 
not  enough  that  they  were  debts  provable  in  the 
bankruptcy.     Gooditr^  Ex  part q,  22  L.  T.  426. 

The  costs  payable  by  an  unsuccessful  defcn- 
dAnt  in  a  patent  suit,  though  provable  on  his 
bankruptcy,  are  not  a  debt  arising  out  of  a 
contract.    Ih, 


d.  Falsifyinflr  Books. 

FictitionB  Entries.] — Where  a  bankrupt  who 
stopped  payment  on  a  Monday,  had  on  the  pre- 
vious Saturday  made  purchases  of  goods : — 
Held,  that  upon  his  application  for  his  certifi- 
cate, it  was  incumbent  upon  him  satisfactorily  to 
explain  the  circumstance  ;  and,  upon  his  giving 
an  explanation  which  was  incredible,  and  on  its 
appearing  from  an  inquiry  into  his  previous 
career  that  he  head  twice  before  compounded 
with  his  crcditoi's,  and  on  this  occasion  wished 
to  effect  a  third  composition  for  \\$,  ia  the 
pound,  his  assets  being  sufficient  to  pay  12;*.  in 
the  pound,  and  upon  its  further  appearing  that 
he  had  made  fictitious  entries  in  his  books : — 
Held,  that  his  certificate  had  been  properly  rc- 
f  cLsed.  Curtifg,  Ex  parte,  2  Dc  G.,  Mac.  &  G.  225 ; 
21  L.  J.,  Bk.  53.  S.  P.,  Hulling  worth.  Ex  parte, 
4  De  G.  &  S.  44  ;  20  L.  J.,  Bk.  13  ;  15  Jur.  914. 

In  Order  to  deceive  Partner.]  —A  bank- 


rupt partner  falsified  the  books  of  the  firm,  not 
with  the  view  of  any  pecuniary  advantage  to 
himself,  but  in  order  to  conceal  from  his  partners 
a  state  of  embarrassment  in  which  the  partner- 
ship affairs  were  involved,  but  which  was  con- 
ceived by  him  to  be  temporary  only,  he  believ- 
ing at  the  time  that  the  concern  would  ultimately 
turn  out  a  profitable  one,  but  that  his  partners, 
if  they  had  known  the  true  state  of  its  affaire, 
would  have  abandoned  it : — Held,  that  his  certi- 
ficate had  been  properly  refused,  but,  under  the 
circumstancee,  the  court  made  an  order  for  pro- 
tection, so  far  as  it  might  be  available.  Nivhol- 
*a»y  Ex  parte,  1  De  G.,  F.  &  J.  270  ;  29  L.  J., 
Bk.  1  ;  S,  P.,  KniglU,  Ex  parte,  26  L.  J., 
Bk.  57  ;  Stephanoff,  Ex  parte,  26  L.  J.,  Bk.  88  j 
3  Jur.,  N.  S.  967. 


By  one  of  two  Partners — ^Laohes  of  Inno- 


O0nt  Partner.] — One  of  two  partners,  who  were 
agents  to  a  banking  company,  made  false  returns 
to  them  of  the  notes  in  the  agents'  possession, 
bat  without  the  knowledge  of  the  other  partner. 
On  the  partners  becoming  bankrupt : — Held, 
that  the  last^mentioned  partner  ought  to  have 
seen  to  the  accuracy  of  the  returns,  and  had 
been  guilty  of  negligence,  imprudence  and  over 
confidence,  but  that  it  was  not  a  case  for  the 
total  refusal  of  his  certificate.  Dance,  Ex  parte, 
1  De  G.,  F.  &  J.  286  ;  29  L.  J.,  Bk.  16. 


e.  Bash  and  Hazardous  Specolatlon. 

Banker— Aocepting  Bills  without  Seeority.] 
— A  country  banker  accepted,  to  a  large  amount, 
bills  drawn  upon  him  by  a  person  who  failed  to 
remit  other  good  bills,  according  to  his  agree- 
ment, without  any  security  whatever.  He  after- 
wards became  bankrupt : — Held,  that  his  insol- 
vency was  attributable  to  rash  and  hazardous 
speculation,  and  that  his  order  of  discharge  was 
properly  made  conditional  on  the  setting  aside 
part  of  his  subsequent  earnings  for  the  benefit 
of  his  creditors.  Braginton.  Ex  parte,  14  L.  T. 
276  J  H  W.  R.  593. 

Buying  for  the  Bise.]— A  merchant,  at  the  end 
of  1865,  held  invoices  for  800  bales  of  cotton,  of 
the  value  of  29,000/.,  for  which  he  had  accepted 
bills.  At  that  time  he  knew  himself  to  be,  if  not 
insolvent,  at  all  events  in  a  critical  position, 
having  nothing  but  the  cotto!i  to  meet  the  bills. 
He  stopped  payment  in  June,  1866,  and  became 
bankrupt,  having  in  the  meantime  given  or  con- 
firmed orders  for  1,100  more  bales  of  cotton,  of 
the  value  of  35,000/.  He  had  scarcely  any 
assets  besides  his  cotton,  which  was  pledged  be- 
yond its  value,  and  his  unsecured  debts  were 
58,000/. : — Held,  that  although  dealing  in  cotton 
was  within  the  limits  of  legitimate  commerce, 
still,  as  such  dealing  was  notoriously  hazardous, 
the  bankrupt,  having  regard  to  the  state  of  his 
affairs  at  the  end  of  1865,  was  bound  to  exercise 
the  greatest  caution  as  to  extending  his  liabi- 
lities for  cotton,  and  that  the  subsequent  orders 
for  the  1,100  bales,  which  appeared  not  to  have 
been  requisite  for  keeping  his  business  together, 
must  be  considered  as  having  been  given  in  order 
to  take  the  chance  of  a  rise  in  price,  with  a  cer- 
tainty that  the  loss,  in  case  of  a  fall,  would  have 
to  be  borne  by  his  creditors,  and  that  this  was 
rash  and  hazardous  speculation.  Heyn^  Ex 
parte,  2  L.  R.,  Ch.  650 ;  17  L.  T.  91  ;  15  W.  R. 
1185. 

Stockbroker  —  Time  Bargains.  ] —The  bank- 
ruptcy of  a  sharebroker,  who  has  met  with  losses 
on  time  bargains,  is  to  be  attributed  to  rash  and 
hazardous  S])eculation,  and  by  increasing  the 
balances  against  him  at  two  banks  shortly  before 
his  failure,  he  is  guilty  of  contracting  debts 
without  reasonable  expectation  of  being  able  to 
pay  them.     Wilsmi,  In  re,  14  L.  T.  492. 

Promoting  Company.] — Where  a  bankrupt  had 
entered  into  contracts  from  which  he  was  to  de- 
rive pecuniary  advantages,  on  the  formation  of 
a  company  of  which  he  was  the  promoter,  but 
which  company  became  defunct,  by  reason  of 
the  necessary  capital  not  having  been  subscribed : 
— Held,  that  he  had  not  been  guilty  of  embark- 
ing in  a  rash  and  hazardous  speculation.  Doxo- 
man,  Ex  jyarte,  32  L.  J.,  Bk.  49 ;  9  Jur.,  N.  S. 
811 ;  8  L.  T.  225  ;  11  W.  R.  577. 

Sending  Abroad  Goods  bought  for  Home 
Trade.] — During  a  period  of  unquestionable 
solvency,  but  shortly  before  bankruptcy,  a  trader 
purchased  goo<ls  for,  as  he  alleged  to  the  seller, 
home  trade.  The  goods  were  very  soon  after  con- 
signed to  a  relative  in  America,  and  when  sold, 
were  disposed  of  at  very  great  loss.  After  his 
bankruptcy  he  applied  for  his  discharge,  but  was 
opposed  on  the  ground  of  having  made  mis- 
representations, and  that  the  consignment  of  the 
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goods  to  America  was  a  rash  and  hazardous 
sjxjculation,  within  the  meaning  of  par.  3  : — 
Held,  that  this  paragraph  was  not  applicable, 
the  banknipt  at  the  time  of  the  venture  being 
possessed  of  propertj'  beyond  the  amount  of  his 
liabilities,  and  the  representations,  though  erro- 
neous, not  Ixjing  fraudulent.  Rcanft,  JEjp  parte, 
31  L.  J.,  Bk.  63  ;  6  L.  T.  519— L.  J. 

Debtor  engaged  in  eeveral  Trades.] — Where  a 
bankrupt  had  engaged  in  reckless  trading,  and 
speculations  of  a  desperate  character,  the  court 
would  not  grant  him  a  certificate  ;  but  where  a 
cotton  spinner  had  engagetl  in  several  other 
trades,  and  undertakings  of  different  kinds,  and 
it  was  not  shewn  that  he  was  at  the  time  insol- 
vent : — Held,  that  the  number  and  varietv  of 
these  undertakings  did  not  constitute  a  case  of 
reckless  trading.  Waltr field j  £x  parte,  4  De  G. 
&S.  18;  15  Jur.Ofil. 

f.  TJnJiutifiable  Extra vaeranoe  in  Livixiflr. 

A  father,  a  solicitor  in  practice,  took  his  son, 
aged  twenty-four,  into  partnership  ;  the  son  never 
investigated  the  affairs  of  the  firm,  but  though 
he  lived  with  and  was  maintained  by  the  father, 
he  drcw  out  of  the  concern  annually  30()/.  for  his 
own  puri>oses.  The  father  became  bankrupt,  and 
Bubseqaently  also  the  son.  On  the  latter  apply- 
ing for  his  discharge,  the  commissioner  suspended 
it  for  twelve  months,,  three  months  to  be  without 
protection.  On  appeal,  the  court  mitigated  the 
sentence  by  a  suspension  for  three  months  only, 
with  protection.  Holden,  Ex  parte,  31  L,  J.. 
Bk.  86  ;  6  L.  T.  673. 

Damages  in  DiYoree  Suit.] — Damages  in  a  suit 
for  divorce  awanied  against  a  bankrupt  will  not 
justify  the  suspension  of  an  order  of  discharge, 
with  imprisonment,  either  on  the  ground  of  un- 
justifiable extravagance  in  living,  or  that  the 
damages  were  incurred  without  any  reasonable 
or  probable  ground  of  expectation  of  being  able 
to  pay  them.  Griffiths,  Ex  parte,  33  L.  J,,  Bk. 
44  ;  10  Jur.,  N.  8.785  ;  10  L.  T.  705. 


cr.  Frivolous  or  Vexatioaa  Defence  to  Ac- 
tions. 
Defence  in  Order  to  gain  Time  for  Arrange- 
ment with  Creditors.] — A  trader  is  not  bound  to 
leave  off  trading  merely  because  he  is  in  difficul- 
ties ;  the  question  in  each  case  being,  whether 
he  has  continued  trading  after  there  ceased  to  be 
an}'  reasonable  prospect  of  his  retrieving  himself. 
Thus,  a  trader,  when  in  difficulties,  and  when 
sued,  placed  himself  in  the  hands  of  the  bulk  of 
his  creditors,  who  defended  the  action  in  his 
name,  and  in  onler  to  gain  time  for  an  arrange- 
ment, pleaded  twenty  pleas  without  any  substan- 
tial defence  : — Held,  that  he  was  not  disentitled 
to  his  certificate  for  having  vexatiously  defended 
the  action.  Johnson,  Ex  parte,  4  De  G.  &  S.  25  ; 
20  L.  J.,  Bk.  6  ;  15  Jur.  185. 

Action  for  Tort.] — An  action  founded  on  tort 
is  not  an  action  to  recover  any  debt  or  money 
due,  and  a  vexatious  defence  to  such  an  action 
is  therefore  no  ground  for  refusing  an  order  of 
discharge.  Orahtree,  Ex  parte,  33  L.  J.,  Bk.  33  ; 
10  Jur.,  N.  S.  529  ;  10  L.  T.  361  ;  12  W.  R. 
768. 

A  claim  for  damages  in  an  action  pending  at 


the  date  of  the  adjudication,  and  subsequently 
converted  into  a  debt  by  the  verdict  of  the  jury, 
does  not  constitute  a  debt  or  money  due  from 
the  bankrupt.     Boswall,  In  re.  6  L.  T.  28. 

h.  ConcealinflT  Property. 

The  certificate  of  a  bankrupt  w-ho  concealed 
any  part  of  his  property  with  intent  to  defraud 
his  creditors  was  void  by  5  &  6  Vict.  c.  122,  s. 
38,  even  though  he  voluntarily  gave  it  up  before 
the  granting  of  the  certificate.  Court irron  v. 
Jfeunkr,  6  Ex.  74  :  20  L.  J..  Ex.  104  ;  15  Jur. 
275. 

Attempted  concealment  by  a  bankrupt  of  pro- 
perty, although  ot  small  intrinsic  value,  and 
l)rized  by  him  for  the  sake  of  family  recollec- 
tions and  associations,  was  a  sufficient  ground 
for  refusing  to  disturb,  in  his  favour,  a  suspen- 
sion of  his  certificate  for  eighteen  months,  with- 
out protection.  Warwif'l\  Ex  jfartr,  6  De  G., 
Mac.  &  G.  749  ;  24  L.  J.,  Bk.  23. 

It  is  the  duty  of  a  commissioner  when  applied 
to  by  a  bankrupt  for  his  dischai^ge  under  the 
circumstances  mentioned  in  24  &  25  Vict.  c.  134, 
s.  110,  to  be  judicially  satisfied,  before  granting 
it,  that  the  bankrupt  has  made  a  full  discoveir 
of  his  estate.    Jones,  Ex  parte,  33  L.  J.,  Bk.  11. 

Where  proceedings  have  been  suspended  under 
24  &  25  Vict.  c.  134,  s.  110,  and  a  bankrupt  has 
not  made  a  full  discovery  of  his  estate,  it  is 
doubtful  whether  he  is  entitled,  as  of  right,  to 
an  order  of  discharge,  or  only  entitled  to  apply 
for  the  order  which  may  l)C  granted  or  withheld 
on  consideration  of  his  general  conduct.  J)e\a- 
mere.  In  re,  31  L.  J.,  Bk.  67  ;  6  L.  T.  274— L.  J. 

Where  proceedings  have  been  suspended,  a 
bankrupt,  having  made  a  full  discovery  of  his 
estate,  is  not  entitled  to  his  discharge  as  a  matter 
of  right,  and  his  application  for  a  discharge  will 
be  dealt  with  according  to  the  rules  laid  down  in 
s.  159.     JPXerrow,  Ex  parte,  34  L.  J.,  Bk.  37; 

11  Jur.,  N.  S.  830  ;  12  L.  T.  753  ;  13  W.  R.  1002. 
It  was  no  objection  to  the  allowance  of  the 

certificate  that  the  bankrupt  had  received  money 
since  his  bankruptcy  as  a  surveyor  for  valning 
tithes,  which  he  had  not  accounted  for  to  his 
assignees,  such  money  being  considered  as  the 
fruits  of  his  personal  labour.  Walters,  i-r 
parte,  2  Mont.,  D.  &  D.  635. 

1.  Gaminflr  or  Wafireriner. 

Under  12  ft  13  Vict.  c.  106,  A.  201.]— RaUway 

stock  was  within  the  section.  Matlwfoit^  Ex 
parte,  1  De  G.,  Mac.  &  G.  448  ;  21  L.  J.,  Bk.  18 ; 
16  Jur.  769  ;  Cojyeland,  Ex  parte,  2  De  G.,  Mac 
&  G.  914  ;  22  L.  J.,  Bk.  17  ;  17  Jur.  121. 

A  trader,  who  became  bankrupt,  had  had  deal- 
ings in  consols  and  in  scrip,  by  which  he  had 
purchased  for  the  account,  no  intention  existing  on 
his  part  that  either  stock  should  be  transferred  to 
him.  On  the  account-day  he  paid  the  differences, 
and  so  carried  the  transactions  forward  to  the 
next  account.  He  had  thus  several  times  lost 
more  than  201.  in  one  day.  The  commissioner 
decided  that  this  was  gaming  or  wagering  within 

12  &  13  Vict.  c.  106,  8.  201,  and  refused  him  his 
certificate  : — Held,  upon  appeal,  that  it  was  not 
so,  though  it  might  be  taken  into  consideration 
with  other  conduct,  on  the  question  of  certificate. 
Ryder,  Ex  parte,  1  De  G.  &  S.  317  ;  26  L.  J., 
Bk.  69  ;  3  Jur.,  N.  S.  1159. 

Where  a  bankrupt  had  lost  200Z.  on  contracts 
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for  the  pnrchase  of  railway  shares,  the  court  re- 
fused to  disturb  a  suspended  certificate  with 
protection,  although  the  assignees  opposed  and 
appealed  irom  the  order.  TumeVf  Jax  parUy  3 
De  G.  &  J.  44  ;  27  L.  J.,  Bk.  470  ;  6  Jur.,  N.  S. 
470, 


j.  Frauds  by  Solloiton. 

A  solicitor  removed  by  certiorari  an  action 
brought  against  him  by  a  client  in  a  county  court, 
to  a  duchy  court  of  common  pleas,  and  it  ap- 
peared that  he  had  no  good  defence ;  on  judg- 
ment being  recovered  against  him,  he  was  adju- 
dicated bankrupt  on  his  brother's  petition : — 
Held,  that  his  certificate  was  properly  suspended 
for  twelve  months.  Blackhurst^  Ex  parte,  ^  De 
G.  &  J.  39 ;  27  L.  J.,  Bk.  24  ;  4  Jur.,  N.  S. 
1065. 

A  solicitor,  who  subsequently  became  bank- 
rupt, had  deposited  a  mortgage  deed  under  cir- 
cumstances which  the  commissioner  thought 
fraudulent,  and  in  consequence  of  which  he  had 
refused  to  grant  him  any  certificate.  On  appeal, 
the  court  was  of  opinion  that  the  deposit,  al- 
though insular  and  censurable  on  the  part  of  a 
solicitor,  did  not  amount  to  an  act  of  wilful 
fraud,  and  granted  him  a  second-class  certificate, 
with  a  suspension  for  two  years  from  adjudica- 
tion, but  with  protection  in  the  meantime,  as  he 
had  already  undergone  an  imprisonment  of 
nearly  three  months.  *  Frcgton,  In  rv^  31  L.  J., 
Bk.  1  ;  7  Jur.,  N.  S.  1173  ;  5  L.T.  267  ;  10  W.  R. 
25— L.  J. 

T.  S.  &  G.  S.  were  partners  as  solicitors.  G.  S. 
received  from  H.  4,0OOZ.  for  the  purpose  of  being 
invested  on  good  mortgage  security.  T.  S.  was 
mortgagee  of  the  reversion  of  a  large  sum  of  stock, 
of  which  he  was  one  of  the  trustees,  and  upon 
which  he  had  lent  4,000/.  The  4,000/.  belonging 
to  H.  was  lent  by  the  firm  to  T.  S.,  upon  the  se- 
curity of  a  transfer  of  his  mortgage,  and  applied 
to  the  purposes  of  the  partnership  business. 
With  the  consent  of  the  tenant  for  life,  the  stock 
was  sold  upon  the  death  of  the  reversioner,  and 
the  proceeds  were  applied  in  payment  of  the  re- 
versioner's debts,  and  among  them  the  4,000/., 
and  the  balance  was  placed  to  the  credit  of  T.  S. 
in  the  books  of  the  firm.  No  fresh  security  was 
ever  given  to  H.  for  his  4,000/.,  but  for  twenty 
years  the  firm  and  T.  S.  paid  him  interest  as  if  on 
the  original  security,  and  represented  that  it  was 
so.  In  1850,  H.,  discovered  the  fraud  ;  but  for 
four  years  he  continued  to  receive  his  interest, 
when  T.  8.  became  bankrupt,  and  the  4,000/.  was 
lost.  The  commissioner  refused  to  grant  T.  S. 
any  certificate ;  and,  upon  appeal,  his  decision 
waa  affirmed,  the  court  holding  that  the  transac- 
tion was  a  gross  breach  of  duty  by  T.  S.,  as  a 
solicitor,  towards  his  client,  and  one  which  the 
interests  of  society  required  should  be  severely 
yiflited  ;  and  that  the  acquiescence  of  the  client 
in  receiving  interest  after  the  discovery  of  the 
misconduct  could  not  be  looked  upon  as  a  con- 
donation, by  reason  that  the  interests  of  society 
were  involved.  Selby,  Ex  parte^  26  L.  J.,  Bk. 
13  ;  2  Jur.,  N.  S.  29— L.  J. 


k.  Other  Cases,  of  Fraud. 

Fraud  to  be  distixigidshed  firom  BecklessneBB.] 

— -On  questions  of  bankrupts'  certificates,  cases 
tainted  with  fraud  or  dishonesty  were  to  be  care- 
fully distinguished  from  those  which  were  affected 


merely  by  extravagance,  carelessness  or  wildness 
of  speculation.  Brown^  Ex  parte j  3  De  G.  &  J. 
369. 

But  where  a  bankrupt  had  contracted  liabilities 
when  hopelessly  insolvent,  and  had  dealt  lai'gely 
in  accommodation  bills,  and  had  obtained  a  bill 
of  exchange  under  circumstances  amounting  to  an 
engagement  not  to  negotiate  it,  which  he  had 
nevertheless  done ;  and  had,  moreover,  after  a 
meeting  of  his  creditors,  at  which  it  was  under- 
stood that  he  was  not  to  deal  with  his  estate,  given 
to  one  of  them  a  security  without  the  privity  of 
the  others  : — Held,  that  the  adjudication  suspend- 
ing the  certificate  for  three  years  without  pro- 
tection could  not  be  mitigated  further  than  by 
giving  protection  after  an  imprisonment  of  two 
months.    lb. 

Where  a  bankrupt  had  been  negligent,  careless, 
rash,  improvident  or  lavish,  there  might  be  differ- 
ences of  opinion  as  to  granting  him  a  certificate, 
as  to  its  class  or  as  to  the  conditions  (if  any)  which 
should  be  annexed  to  it.  But  where  there  had 
been  wilful  falsehood  and  dishonesty,  the  Court 
of  Appeal  refused  to  allow  the  certificate.  JDob- 
sm,  Ex  parte,  6  De  G.,  Mac.  &  G.  781  ;  25  L.  J., 
Bk.  13  ;  2  Jur.,  N.  S.  29. 

Misrepresentation — Cutting  Bills  Diseonnted.] 

— The  court,  in  the  interests  of  the  public,  deals 
severely  with  cases  in  which  bankrupts  have 
been  guilty  of  fraud,  or  of  false  and  fraudulent 
misrepresentation.  LanrcTiee,  Ex  j^ftc,  30  L. 
J.,  Bk.  33  ;  7  Jur.,  N.  S.  1218  ;  5  L.  T.  105  ;  10 
W.  R.  22— L.  J. 

Where,  therefore,  a  trader  had  procured  bills 
to  large  amount,  drawn  in  some  instances  on 
insolvent  houses,  and  in  others  for  his  own  ac- 
commodation, to  be  discounted  by  representing 
them,  in  answer  to  inquiries  on  the  subject,  to 
be  ordinary  trading  bills,  and  subsequently  be- 
came bankrupt,  the  court  dismissed  an  appeal 
from  the  decision  of  a  commissioner  refusing  the 
bankrupt  his  certificate,     lb. 

As  to  being  a  Trader.] — L.,  not  being  in 


trade,  obtained  a  loan  on  the  representation  that 
he  was  in  trade,  had  been  so  for  five  years,  and 
wanted  the  money  for  the  extension  of  his  busi- 
ness. He  afterwards  entered  into  trade,  and 
became  bankrupt,  the  loan  constituting  one  of 
the  debts  provable  : — Held,  that  whether  s.  198, 
or  s.  256  of  the  12  &  13  Vict.  c.  106,  applied  to 
conduct  before  entering  trade  or  not,  the  certifi- 
cate must  be  refused :  for  that  the  bankrupt 
having,  in  the  transaction  in  question,  repre- 
sented himself  to  be  in  trade,  could  not  be  heard 
to  say  that  he  was  not  in  trade  at  the  time. 
Ledie.  Ex  parte,  25  L.  J.,  Ch.  37  ;  2  Jur.,  N.  S. 
822— L.  J. 


-Allowing  Uncertificated  Bankrupt  to  Trade 


in  Debtor's  Name.] — W.,  a  chemist,  allowed  S., 
who  was  an  uncertified  bankrupt,  to  carry  on 
business  as  a  jeweller,  in  the  name  of  W.,  but 
for  his  own  benefit,  W.  making  himself  liable  for 
the  debts.  Some  persons  to  whom  S,  applied 
for  goods,  asked  W.  whose  the  business  was,  to 
which  he  replied  that  it  was  his,  and  that  S.  was 
carrying  it  on  for  him.  S.  absconded,  carrying 
away  all  the  goods  belonging  to  that  business, 
and  W.  shortly  afterwards  became  bankrupt, 
almost  all  his  debts  being  debts  contracted  by 
S.  in  the  jewellery  business : — Held,  that  the 
representation  by  W.  that  the  business  was  his, 
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was  not  a  fraad  disentitling  him  to  a  certificate. 
Wildhore,  Ex  parte,  2  De  G.,  F.  &  J.  621. 


As  to  Property — Borrowing  Xoney.] — 


A  bankrupt  had,  shortly  before  hia  bankruptcy, 
represented  to  his  bankers,  that  he  was  owner  of 
three  ships  in  the  course  of  building  abroad. 
Afterwards  his  account  with  them  being  largely 
overdrawn,  they  prejiared  an  agreement  for  him 
to  sign,  whereby  he  agreed  to  mortgage  the  ships 
to  them  for  the  floating  balance.  He  had,  pre- 
viously, however,  sold  the  ships  to  his  brother, 
subject  to  an  agreement  for  the  payment  to  him- 
self of  any  profit  on  a  resale.  He  signed  the  '' 
proposed  memorandum  without  mentioning  the 
fact  of  the  sale : — Held,  that  although  the  bankers 
blade  no  further  advance  on  the  security  of  the 
memorandum,  the  bankrupt  had  been  guilty  of 
a  suppression  which  could  not  be  overlooked  on 
the  question  of  his  certificate,  and  that  it  had 
been  rightly  susjHinded  for  three  years  without 
protection.  Holdemcs&^'Ex  j)artey  1  De  G.,  F.  & 
J.  260 ;  28  L.  J.,  Bk.  20  ;  5  Jur.,  N.  S.  904. 


As  to  Amount  of  Inyoice.]  —  A  trader 


purchased  goods  of  a  manufacturer,  and  after 
the  invoice  had  been  made  out,  he  added  to  the 
invoice  an  amount  more  than  double  that  of  the 
sum  charged  by  the  manufacturer  as  the  cost 
price  of  the  goods,  and  upon  the  invoice  so 
added  to,  or  fabricated,  he  procured  a  loan  of 
money  to  two-thirds  of  the  fabricated  price.  The 
custom  of  the  trade  was  to  '*  salt "  invoices  to 
the  extent  of  5/.  per  cent,  on  the  amount  charged 
as  cost  price,  to  meet  the  incidental  expenses  of 
shipment,  and  the  trader  represented  to  the 
lender  that  this  invoice  had  only  been  so ''  salted." 
The  goods  were  shipped  to  Australia,  and  sold 
for  an  amount  less  than  the  true  cost  price.  The 
trader  became  bankrupt,  and  for  this  and  other 
acts  of  misconduct  the  commissioner  refused  him 
his  certificate,  and,  on  appeal,  the  court  affirmed 
the  decision.  Johnxon,  A>  jnirte,  30  L.  J.,  Bk. 
38  ;  5  L.  T.  228— L.  J. 


-Bepresentation  implied — Custom  of  Trade.] 


— ^A  trader  bought  foreign  bills  on  'change,  on 
Tuesday,  and  on  the  Saturday  following  filed  a  i 
declaration  of  insolvency,  and  became  bankrupt  I 
on  the  Monday  following,  the  bills  not  having 
been  paid  fur.  It  appeared  that,  by  the  custom 
of  merchants,  there  is  an  implied  representation 
by  the  purchaser  of  foreign  bills,  that  he  has 
ready  money  to  pay  for  them,  and  that  they  are 
to  be  paid  for  in  cash,  three  days'  grace  being 
allowed.  No  satisfactory  reason  being  given  for 
such  a  representation  having  been  made  : — Held, 
that  the  bills  were  to  t)e  looked  upon  as  procured 
by  misrepresentation,  and  that  the  transaction 
furnished  a  ground  for  refusal  of  the  certificate. 
Simondj  Ex  i^rte,  26  L.  J.,  Bk.  49  ;  3  Jur.,N.  S. 
424— L.  J. 

Illegal  Pledging.] — A  banker  who  had  pledged 
a  short  bill  of  a  customer  was  excluded  from  a 
certificate.    Sturt,  Ex  parte,  4  De  G.  &  S.  49. 

Fraud   by  Stookbroker   and   Director.]  —  A 

broker,  who  was  director  of  and  broker  to  a 
company,  received,  at  a  time  when  he  was  insol- 
vent, an  order  from  a  customer  directed  to  him, 
and  to  a  partner  whom  he  knew  or  believed  to 
be  dead,  to  buy  foreign  stock.  The  broker  con- 
tracted with  L.  for  the  stock,  and  received  the 


price  from  the  customer,  as  for  himself  and  his 
deceased  partner.  He  did  not  pay  L.  for  the 
stock,  but  allowed  him  interest  for  Uiree  months, 
and  applied  the  money  to  his  own  purposes. 
Immediately  before  the  adjudication,  he  sold  a 
debenture  of  the  company  to  A.  for  the  amount 
due  upon  it,  without  requiring  any  money  for 
the  four  years'  interest,  which  was  also  due,  and 
with  the  money  paid  L.  part  of  the  price  of  the 
stock,  and  gave  him  a  bill  for  the  remainder ; 
and  L.  then  transferred  the.  stock  to  the  cus- 
tomer. The  broker  had  previously  privately  ap- 
propriated this  debenture  to  the  safety  of  the 
customer,  and,  when  he  sold  it,  had  no  authority 
from  tlie  customer  for  so  doing.  The  broker 
became  bankrupt,  and  received  a  first-class  cer- 
tificate, with  protection ;  but  upon  appeal,  the 
court,  for  the  above,  and  other  misconduct,  sus- 
pended the  certificate  for  five  years.  Wryghte^ 
Ex  parte,  26  L.  J.,  Bk.  33— L.  J. 

Fraudulent  Preference.] — ^A  trader,  when  in- 
volved in  difficulties,  and  hopelessly  insolvent, 
deposited  the  deeds  of  property,  of  which  he  was 
the  surviving  trustee,  with  his  brother,  who  was 
entitled  to  the  property  for  life  xmder  the  will  of 
which  the  bankrupt  was  such  trustee,  as  a  secu- 
rity for  a  debt  owing  to  the  brother.  The  com- 
missioner held,  that  this  was  a  fraudulent  pre- 
ference, and  refused  any  certificate,  and  withheld 
protection.  On  appeal,  the  decision  was  affirmed, 
but  protection  was  granted  valeat  quantum. 
Bartm,  In  re.  31  L.  J.,  Bk.  71  ;  6  L.  T.  142 
— L.  J. 


1.  Departingr  tlie  Realm. 

A  trader  who  was  not  engaged  in  business,  ex- 
cept as  owner  of  two  small  sailing  vessels,  kept 
no  regular  accounts.  He  contract^  with  a  ship- 
builder for  the  repair  of  one  of  the  vessels,  and 
the  amount  claimed  for  the  repair  was  far  beyond 
the  contract  price,  by  reason  of  alteration  alleged 
to  be  beyond  the  contract.  Cross  actions  were 
brought,  and  settled  by  arbitration.  The  trailer 
left  England  in  a  feeling  of  irritation  at  the 
result  of  the  proceedings,  and  was  declared 
bankrupt  on  the  petition  of  the  shipbuilder.  He 
had  on  a  former  occasion  compounded  with  his 
creditore,  jwiying  them  less  than  15*.  in  the 
pound,  but  had  been  forced  into  this  proceeding 
by  misfortune  : — Held,  that  his  conduct  in  quit- 
ting England  was  censurable,  but  would  be  suffi- 
ciently punished  by  suspending  his  certificate 
for  twelve  months,  and  allowing  it  as  one  of  the 
second  class.  Jlodgmm,  Ex  parte,  3  Do  G.,  Mac. 
&  G.  547. 


m.  FilinflT  Inoorreot  Statement  of 
Accoonts. 

The  issue  of  an  order  of  discharge,  on  appeal, 
was  suspended  on  the  ground  that  the  bankrupt  *s 
statement  of  accounts  was  incorrect,  and  a  reicr- 
ence  was  directed  to  the  commissioner  to  allow 
such  amendments  thereof  as  he  should  approve. 
ClarJt,  Ex  parte,  8  L.  T.  814. 

n.  Befaaing  to  exercise  Profession  for 
Benefit  of  Creditors. 

A  professional  singer  having  refused  to  exer- 
cise her  musical  talents  for  the  benefit  of  her 
creditors,  the  oommiseioners  refused  her  an  order 
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of  discharge,  and  withheld  protection.  On 
appeal,  the  decision  was  reversed.  Mlison,  Ex 
parUy  8  L.  T.  407. 

o.  Where  Certificate  of  Conformity 
previously  Befosed. 

Under  S4  ft  25  Vict.  c.  134,  a.  160.]— The  court 
will  not  establish  any  general  rule  for  the 
government  of  cases  that  arise  under  this  sec- 
tion, being  of  opinion  that  all  sach  cases  must 
be  determined  upon  their  own  peculiar  circum- 
stances. Mathesan,,  In  re^  31  L.  J.,  Bk.  23 ;  8 
Jur.,  N.  S.  371  ;  6  L.  T.  203  ;  10  W.  R.  256— 
L.J. 

The  court,  however,  considers  that  the  section 
gives  it  power  to  grant  an  order  of  discharge, 
after  the  expiration  of  three  years ;  notwith- 
standing there  may  have  been  criminal  acts  com- 
mitted by  the  baiikrupt,  upon  which  the  court 
might  originally  have  refused  an  order  for  his 
discharge.    Ih, 

3,  Conditions  annexed  to  Ceetipicate. 

Not  to  affect  Bemedy  on  particular  Debt.] — 
A  condition  annexed  to  the  grant  of  a  certificate 
that  it  should  not  protect  the  property  or  person 
of  the  bankrupt  in  respect  of  a  particular  debt, 
was  discharged,  as  being  contrary  to  the  policy 
of  the  bankrupt  laws,  though  the  bankrupt,  in 
contracting  the  debt,  had  been  guilty  of  gross 
misconduct  towards  the  creditor.  Andertan,  Re 
parte,  1  De  G.  &  J.  298  ;  26  L.  J.,  Bk,  54. 

Payment  to  be  Xade  in  respect  of  Debts.] — It 

was  in  general  inexpedient  to  annex  to  a  certifi- 
cate of  conformity  a  condition  requiring  any 
payment  to  be  made  in  respect  of  debts.  Ham- 
den,  In  re,  3  De  G.  &  J.  489  ;  28  L.  J.,  Bk.  18  ; 
5  Jut.,  N.  S.  852  ;  32  L.  T.,  0.  S.  348  ;  7  W.  R.  280. 

Where,  therefore,  a  bankrupt  holding  a  situa- 
tion under  government  at  a  small  salary,  and 
carrying  on  atrade  which  was  entirely  conducted 
by  his  wife,  had  been  induced  by  her  to  continue 
it  too  long  after  it  became  a  losing  concern  : — 
Held,  that  the  certificate  ought  not  to  have  been 
made  conditional  on  the  bankrupt  paying  annu- 
ally out  of  his  salary  a  sum  towards  payment  of 
his  debts,    lb, 

A.,  who  was  a  surgeon  and  an  apothecary,  had 
shortly  before  his  bankruptcy,  and  while  hope- 
lessly insolvent,  allowed  a  creditor  to  obtain 
judgment  against  him,  by  means  of  which  that 
creditor  immediately  before  the  bankruptcy  ob- 
tained payment  in  full.  The  bankrupt  allowed 
this  judgment  to  be  obtained  by  the  advice  of 
his  solicitor,  who  was  also  the  solicitor  of  the 
creditor,  and  under  such  circumstances  that 
there  was  much  ground  for  contending  that  it 
was  a  collusive  and  fraudulent  preference.  A 
ooort  of  law  decided  that  the  judgment  was  not 
void  as  a  fraudulent  preference,  but  was  valid. 
The  commissioner  granted  a  certificate,  with  a 
condition  annexed  that  it  should  not  protect 
after-acquired  property  till  the  bankrupt  had 
paid  6^.  in  the  pound,  assigning  as  one  reason 
the  character  of  the  bankrupt's  business,  which 
did  not  materially  depend  on  capital : — Held, 
first,  that  the  circumstances  of  the  case  did  not 
take  it  out  of  the  general  role,  that  the  granting 
of  certificates  with  such  conditions  annexed  was 
inexpedient.  Culhane,  Ex  parte,  25  L.  J.,  Bk. 
60 ;  2  Jut.,  N.  S.  863—L.  J. 


Held,  secondly,  that  although  it  had  been  de- 
cided at  law  that  the  transaction  as  to  the  judg- 
ment did  not  technically  amount  to  a  fraudulent 
preference,  still  the  conduct  of  the  bankrupt  in 
respect  of  it  was  not  to  be  justified,  and  regard 
must  be  had  to  it  on  the  question  of  the  certifi- 
cate, which  was  therefore  susix;nded.    lb. 

4.  Time  op  Operation. 

After-acquired  Property.] — The  order  of  dis- 
charge granted  to  a  bankrupt  takes  effect  from 
the  time  the  order  is  pronounced  by  the  commis- 
eionfer,  and  not  from  the  expiration  of  the  time 
allowed  for  ap]>ealing  when  the  order  is  drawn 
up.  Unless  the  order  is  annulled,  property  ac- 
quired by  a  bankrupt  between  the  two  periods 
passes  to  the  bankrupt,  and  not  to  his  assignees. 
Bell,  Ex  parte,  32  L.  J.,  Bk.  50 ;  9  Jur.,  N.  S. 
856 ;  8  L.  T.  481  J  11  W.  R.  738. 

5.  Rescinding  or  Annulling. 

A  case  of  mere  suspicion  of  fraud  is  insufficient 
to  ground  an  application  to  rescind  an  order  of 
discharge,  but  on  the  application  of  the  assignee 
a  petition  of  appeal  was  allowed  to  stand  over 
for  six  weeks  to  afford  time  for  further  investi- 
gation. Angeritein,  In  re,  9  Jur.,  N.  S.  763 ;  8 
L.  T.  223. 

It  is  a  good  answer  to  a  plea  of  bankruptcy, 
that  the  certificate  was  obtained  by  fraud.  Horn 
V.  Ion,  4  B.  &  Ad.  78 ;  1  N.  &  M.  627. 

All  the  creditors  of  a  debtor  except  one  agi-eed 
to  accept  a  composition,  and,  having  the  neces- 
sary majority,  gave  the  debtor  his  discharge. 
The  dissentient  creditor  applied  to  the  county 
court  to  have  the  order  of  discharge  rescinded 
on  the  grounds  that  it  had  been  granted  without 
proper  care  and  from  motives  of  benevolence. 
It  appeared  that  the  creditora  did  not  wish  to  see 
the  debtor  ruined,  but  also  that  the  main  part  of 
the  debtor's  property  consisted  of  an  equity  of 
redemption,  which  might  have  taken  time  to 
realize.  The  county  court  judge  refused  the 
application: — Held  that  no  case  of  fraud  had 
been  proved,  and  consequently  that  the  creditor 
was  not  entitled  to  the  order  he  asked  for.  ii/«- 
ley,  Ex  parte.  Harper,  In  re,  42  L.  J.,  Bk.  109 ; 
29  L.  T.  77 ;  21  W.  R.  909.  Affirmed,  9  L.  R., 
Ch.  290  ;  43  L.  J.,  Bk.  84  ;  29  L.  T.  857. 


6.  Agreements  in  Consideration   op  not 
OPPOSING-  Discharge. 

Under  12  &  13  Vict.  c.  106,  a.  202.]— A  contract 
or  security  made  or  given  in  trust  for  a  creditor, 
for  securing  the  payment  of  money  due  by  a 
bankrupt,  as  a  consideration  or  with  intent  to 
persuade  him  to  forbear  opposing  the  final  ex- 
amination of  the  bankrupt,  was  not  rendered 
void  by  12  &  13  Vict.  c.  106,  s.  202.  Taylor  v. 
WiUon,  5  Ex.  251 ;  19  L.  J.,  Ex.  241 ;  14  Jur. 
336. 

The  creditors  of  a  bankrupt  having  assented  to 
a  composition  of  3*.  6<?.  in  the  pound,  to  which 
the  plaintiff,  who  was  a  creditor,  was  not  a  pai'ty, 
the  same  creditors  afterwards  signed  a  petition 
for  annulling  the  adjudication  of  bankruptcy, 
which  the  plaintiff  refused  to  sign  unless  the 
defendant  would  give  him  his  guarantee  for 
167Z.,  in  part  payment  of  his  -debt.  The  defen- 
dant accordingly,  without  the  knowledge  of  the 
other  creditors,  gave  the  plaintiff  his  g^oarantee. 
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whereupon  the  latter  Bignecl  the  petition : — Held, 
in  an  action  on  the  guarantee,  that  the  same  was 
not  in  contravention  of  12  k,  13  Vict.  c.  106,  s. 
268,  and  was  not  fraudulent.  Smith  v.  Saltz- 
mann,  9  Ex.  635  ;  23  L.  J.,  Ex.  177. 

A  security  given  by  a  bankrupt  to  a  creditor, 
with  intent  to  persuade  such  creditor  to  forbear 
opposing  the  allowance  of  the  bankrupt's  certifi- 
cate,  was  onlv  void  as  between  immediate  parties 
to  it,  under  12  &  13  Vict.  c.  106,  s.  202  ;  in  the 
hands  of  a  bonA  fide  indorsee  for  value,  it  was  an 
available  instrument,  (roldxmld  v.  Jlampton, 
27  L.  J..  C.  P.  2H6  ;  4  Jur.,  N.  S.  1108. 

The  12  &  13  Vict.  c.  106,  s.  202,  did  not  apply 
to  a  bill  of  exchanjje  accepted  by  a  bankrupt  in 
blank  before,  but  not  dated  or  dra%vn  until  after 
the  allowance  of  his  certificate.  Goldsmid  v. 
Hampton,  5  C.  B.,  N.  S.  94 ;  27  L.  J.,  C.  P.  286 ; 
4  Jur.,  N.  S.  1108. 

Non  assumpsit  (by  statute)  might  be  pleaded 
under  the  above  enactment  in  an  action  on  a  bill 
or  note.  Weeks  v.  Argetit,  16  M.  k  W.  817;  16 
L.  J.,  Ex.  209;  11  Jur.  525. 

TTxider  6  Geo.  4,  e.  16,  s.  125.]— A  guarantee 
for  the  payment  of  goods  to  be  supplied  to  a 
bankrupt  by  a  creditor,  given  with  intent  to 
persuade  the  creditor  to  sign  the  certificate,  was 
>t)id  by  6  Geo.  4.  c.  16,  s.  125.  Hankey  v.  Cohb^ 
1  G.  &  D.  47  ;  1  Q.  B.  490  ;  5  Jur.  891. 

Where  money  is  given  to  a  cretUtor  to  induce 
him  to  sign  a  bankrupt  s  certificate,  the  certifi- 
cate so  obtained  is  void.  Slevers  v.  Bogwell^  4 
Scott,  N.  R.  165 ;  3  M.  k  G.  524. 

Under  1  ft  2  Vict.  c.  110.]— An  agreement  by 
the  attorney  of  an  insolvent  with  one  of  the  cre- 
ditors, who  had  given  notice  of  opposing  the 
insolvent's  discharge,  to  pay  such  creditor  a  sum 
of  money  in  consideration  that  he  would  with- 
draw his  opj)osition,  was  void  ;  as  being  contrary 
to  the  policy  of  the  Insolvent  Debtors  Act.  1  &  2 
Vict.  c.  110,  and  a  fraud  upon  the  other  creditors. 
Hall  V.  Dystyn,  17  Q.  B.  785 ;  21  L.  J.,  Q.  B.  224. 
See  Ileselthie  v.  Sieley,  18  Q.  B.  443 ;  21  L.  J., 
Q.  B.  305. 

Under  24  ft  25  Vict.  c.  134,  a.  166.]— This  section 
has  not  a  retrospective  operation.  Reed  v.  Wiy- 
ginx,  13  C.  B.,  N.  S.  220;  32  L.  J.,  C.  P.  131  ;  7 
L.  T.  423;  11  W.  R.  148. 

Therefore  the  repeal  of  s.  202  of  12  k  13  Vict, 
c.  106.  by  24  k  25  Vict.  c.  134,  does  not  make 
available,  even  in  the  hands  of  a  l>ona  fide  holder 
for  value  without  notice,  a  negotiable  instrument 
declared  void  by  the  repealed  section,  where  the 
indorsement  was  made  and  the  instrument  be- 
came due  after  that  act  came  into  operation. 
Ih. ;  S.  P.J  Reeve*  v.  Ilawken,  6  L.  T.  53. 

Obtaining  by  a  Bribe— Penalty— Scotch  Bank- 
ruptcy  Act.]— By  the  Scotch  Bankruptcv  Act, 
1856,  (19  k  20  Vict.  c.  79),  if  any  creditor  shall 
receive  "a  gratuity,  or  enter  into  any  secret  or 
collusive  agreement  for  facilitating  the  bank- 
i-upt's  discharge,  such  creditor  shall  not  only 
forfeit  his  claim  against  the  estate,  but  pay  to 
the  trustee  double  the  amount  of  the  gratuity  : — 
Held,  that  a  creditor  who  had  been  secretly  in- 
duced by  a  sum  of  money  to  acquiesce  in  a 
dividend  which  he  had  previously  opposed,  was 
subject  to  the  penalties  of  the  statute,  although 
he  had  stipulated  for  and  obtained  an  assurance 
when  receiving  the  money  that  it  should  not 


come  from  the  other  creditors,  and  although  he 
returned  the  amount  with  interest  immediately 
on  being  told  that  his  conduct  in  accepting  it 
was  a  breach  of  the  law.  and  was  cenisurcd. 
Carter  v.  M'Laren,  2  L.  R.,  H.  L.  (Sc.)  120. 


7.  Effect  of  Dischabge. 

a.  Oenerally. 

Bars  all  Provable  Debti.] — The  certificate  pro- 
tects the  goods,  as  well  as  the  i>erson,  of  the 
bankrupt,  from   all  debts  provable   under  the 
.  commission.     Dari»  v.  JSltajney,  1  B.  &  Ad.  54. 

Claim  not  Provable.] — ^The  plaintiff  rented  a 
r<x)m  of  the  defendant,  who  was  tenant  of  the 
whole  house  under  P.,  the  owner.  The  defendant's 
rent  being  in  arrear,  P.  put  in  a  distress,  and 
seized  the  plaintiff's  goods.  To  obtain  the  release 
of  his  goods,  the  plaintiff  was  obliged  to  pay  15/. 
to  P.  The  defendant  then  became  bankrupt,  and 
obtained  his  order  of  discharge  ;  subsequently  to 
which  the  plaintiff  commenced  an  action  to 
recover  from  the  defendant  comj^ensation  for 
the  injury  and  loss  sustained  by  the  plaintiff  in 
consequence  of  the  defendant  allowing  the  roit 
to  be  in  arrear  : — Held,  that  the  right  of  action 
was  not  barred  by  the  discharge  in  bankrnptcr, 
inasmuch  as  the  defendant  was  not  liable.  "  by 
reason  of  any  contract  or  promise  to  a  demand 
in  the  nature  of  damages,"  within  s.  153  of  the 
Bankruptcy  Act,  1861,  so  as  to  make  the  cUim 
of  the  plaintiff  provable  under  the  bankruptcy. 
Johnson  v.  Shapte,  4  L.  R.,  Q.  B.  700 ;  38  L.  J., 
Q.  B.  318  ;  20  L.  T.  909  ;  17  W,  R.  1098 ;  10  B.  & 
S.  727. 

DistroM— Beplevin.] — ^A  landlord  distrained 
the  goods  of  A.  on  his  tenant's  premises  for  rent 
in  arrear.  The  tenant  afterwards  became  bank- 
rupt, and  obtained  his  certificate.  A.  having 
brought  replevin  : — Held,  that  the  bankrupt's 
certificate  did  not  extinguish  the  debt,  and 
therefore  that  the  landlord  had  a  right  in  replevin 
at  the  suit  of  A.  to  avow  for  a  return  of  the 
distress.  Xewton  v.  Scott  (in  errtn'^,  10  M.  &  W. 
471  ;  12  L.  J.,  Ex.  488— Ex.  Ch.  Affirming/^.C 
9  M.  &  W.  434  ;  6  Jur.  510. 

Divorce — Alimony.  ] — ^An  order  of  discharge 
protects  a  bankrupt  from  any  proceeding  to 
enforce  payment  of  alimony,  in  respect  of  which 
he  has  been  attached  before  the  order  of  discharge 
was  granted,  and  a  rule  to  shew  canse  why 
sequestration  should  not  issue  against  his  estate 
will  therefore  be  discharged.  Diehen*  v.  Jhehf*. 
2  S.  &  T.  645  ;  31  L.  J.,  Mat.  Cas.  183 ;  7  L.  T. 
395. 

Debt  and  Costi.] — When  in  an  action  on  a 
contract  brought  before  bankrupt<^  a  verdict 
and  judgment  are  obtained  after  bankmptcy, 
and  the  defendant  is  arrested  for  debt  and  costs, 
a  certificate  of  conformity  entitles  him  to  be 
discharged  in  respect  of  both,  though  the  costs 
are  not  provable  under  the  bankruptcv.  Simvttm 
v.  Mirabita,  4  L.  R.,  Q.  B.  257 ;  88  L.  J.,  Q.  B. 
76  ;  20  L.  T.  275  ;  17  W.  R.  589;  10  B.  &  8.  77. 

Order  for  Oosts  made  after  Disdmrg*.}— 


Judgment  was  given  against  the  petitioners  in  s 
,  suit  to  establish  their  legitimacy  in  I860,  and 
I  they  were  condemned  to  pay  the  costs  of  the 
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Suit.  Tbey  appealed  against  the  judgment,  and 
in  1861  one  ot  them  obtained  a  discluirge  in  the 
Court  of  Bankruptcy  from  all  his  outstanding 
liabilities  under  7  &  8  Vict.  c.  70,  s.  5.  In  1869 
the  appeal  was  dismissed,  and  in  1870  an  order 
was  made  on  the  petitioner  to  pay  the  costs  of 
the  original  suit.  On  motion  by  the  petitioner 
to  rescind  the  order,  the  court  held,  that  as  the 
appeal  was  still  pending  in  1861,  the  debt  did 
not  exist  until  the  order  was  made  in  1870,  and 
therefore  was  not  discharged  by  the  bankruptcy. 
Sk^dden  v.  At t,- Gen.,  23  L.  T.  282. 

DlToree— Co-Befpondent — ^Damages  and  Cotti.  ] 

— A  decree  having  l^n  made  in  a  suit  of  disso- 
lution of  marriage,  whereby  the  co-respondent 
was  condemned  in  damages  and  costs,  and  an 
order  issued  that  the  damages  sliould  be  paid  into 
the  registry  within  three  weeks  from  the  time 
such  order  was  served  upon  him,  and  before  the 
expiration  of  that  period,  and  before  the  costs 
had  been  taxed,  the  co-respondent,  on  his  own 
])etition,  was  adjudicated  a  bankrupt,  and  sab- 
sequently  he  obtained  an  order  of  discharge  : — 
Held,  that  as  both  the  damages  and  costs  were 
debts  which  might  have  been  proved  under  the 
bankruptcy,  and  were  covered  by  the  onler  of 
discharge,  the  court  could  not  allow  an  attachment 
to  issue  against  the  co-respondent  for  their  non- 
payment.    Wood  V.  Wood  and  Stanger,  3  L.  R., 

B.  467  ;  87  L.  J.,  Mat.  Cas.  25. 

Oroneer — Default  of  Biitress — Imprisonmeiit.  ] 
— An  auditor  having  certified  a  balance  to  be 
due  from  an  overseer,  which  was  not  paid  within 
seven  days,  an  information  was  laid  against  him 
before  justices,  who  declined  to  act,  on  the  ground 
that  since  the  information  he  had  obtained  an 
order  of  discharge  in  bankruptcy.  A  rule  nisi 
was  thereupon  obtained  for  a  distress  warrant, 
and  made  absolute,  no  cause  being  shewn.  A 
distress  warrant  having  issued,  to  which  there  was 
a  return  of  nulla  bona,  the  justices  again  declined 
to  act : — Held,  that  the  balance  certified  by  the 
auditor  was  a  debt,  and  that  the  mode  of  enforcing 
payment  in  default  of  sufficient  distress  by 
warrant  of  commitment  did  not  make  the  non- 
payment an  offence,  and  therefore  the  bankruptcy 
was  a  discharge.  Reg.  v.  Master  or  Martin^  4 
li.  R.,  Q.  B.  285  ;  38  L.  J.,  M.  C.  73  ;  19  L.  T.  733 ; 
17  W.R.  442;  10  B.  &  S.  42. 

Debt  inevrred  by  the  Fraad  or  Breach  of  Tnut 
of  a  Partner.]— The  49th  section  of  the  Bank- 
ruptcy Act,  1869  (32  &  33  Vict.  c.  71),  which 
enacts  that,  *'  an  order  of  discharge  shall  not 
release  the  l3ankrupt  from  any  debt  or  liability 
incurred  by  means  of  any  fraud  or  breach  of 
trust,'*  is  not  confined  to  a  fraud  or  breach  of 
trust  committed  by  the  bankrupt  personally. 
Therefore,  where  a  debt  has  been  incurred  by  one 
of  several  partners  for  which  the  partnership  is 
liable,  and  the  partnership  goes  into  liquidation 
under  the  Bankruptcy  Act,  1869,  a  partner  who 
has  received  his  order  of  discharge  is  not  thereby 
released  from  such  debt  if  it  was  incurred  by 
fraud,  though  he  himself  was  innocent  of  such 
fraud.  Cooper  v.  Prichard,  11  Q.  B.  D.  351  ;  62 
L.  J.,  Q.  B.  626 ;  48  L.  T.  848 ;  31   W.  R.  834— 

C.  A. 

Contraetf  in  Foreign  Countries.] — A  bankrupt 
is  dischaiiged  by  his  certificate  as  to  all  contracts 


in  any  part  of  the  world.  Armani  v.  Castrigve^ 
13  M.  &  W.  443  ;  14  L.  J.,  Ex.  36. 

A  certificate  obtained  under  an  English  com- 
mission operates  as  a  discharge  of  the  debts  of 
Scotch  creditors,  provable  under  the  commission. 
Bank  of  Scotland  v.  Stein,  1  Rose,  462. 

A  certificate  of  conformity,  obtained  under  a 
commission  in  England,  is  a  bar  to  an  action  for 
a  debt  contracted  by  the  bankrupt  at  Calcutta 
previously  to  his  bankruptcy,  although  the  cre- 
ditor had  no  notice  of  the  commission,  and  was 
resident  at  Calcutta.  Edwards  v.  Ronald ,  1 
Knapp,  P.  C.  C,  269. 

So,  where,  in  a  suit  instituted  in  the  Dutch 
colonial  court  at  Demerara,  for  the  recovery  of 
the  balance  of  an  account  for  sugars,  consigned  to 
and  received  by  the  defendant  and  his  partner  in 
London,  the  defendant  pleaded  his  bankruptcy 
in  England,  of  which  the  plaintiffs  had  notice, 
but  had  not  proved  their  debt  under  it : — Held, 
that  the  bankruptcy  and  certificate  were  a  dis- 
charge of  the  debt.     Odwin  v.  Forbes,  Buck,  57. 

Jurisdiction  of  Colonial  Court  to  Inquire 


into  Frauds.]  —  Although  an  adjudication  in 
bankruptcy,  followed  by  a  certificate  of  dis- 
charge in  England  under  the  bankrupt  laws, 
has  the  effect  of  barring  any  debt  which  the 
bankrupt  may  have  contracted  in  any  part  of  the 
world,  and  of  putting  an  end  to  any  claim  ;  such 
proceedings  do  not  supersede  the  authority  of 
the  court  of  Barbadoes  to  inquire  into  frauds 
and  offences  committed  against  the  law  of  in- 
solvent debtors  in  that  island,  in  a  proceeding 
had  there  previously  to  the  adjudication  of  bank- 
ruptcy in  England,  the  insolvent  having  again 
placed  himself  within  the  jurisdiction  of  that 
court.  OiU  V.  Barron,  2  L.  R.,  P.  C.  157  ;  37 
L.  J.,  P.  C,  33. 

After  a  preyions  Insolyency.]  —  A  debtor 
obtained  his  discharge  under  1  &  2  Vict.  c.  110, 
after  giving  the  usual  warrant  of  attorney  to  the 

Erovisional  assignee.  He  afterwards  became 
ankrupt,  and  obtained  his  order  of  discharge 
under  the  bankruptcy : — Held,  that  his  after- 
acquired  property  remained  liable  to  the  claim 
of  the  official  assignee  for  payment  of  his  debts 
under  the  insolvency.  Parn,  Bx  parte,  3  L.  R., 
Ch.  639  ;  37  L.  J.,Bk.21  ;  18  L.  T.  753;  16  W.  R. 
833. 


b.  On  Co-Debtors  and  Sureties. 

All  the  three  forms  of  proceeding  in  the  case 
of  an  insolvent  debtor,  contained  in  the  Bank- 
ruptcy Act,  1869,  viz.,  by  an  adjudication  of 
bankruptcy  under  s.  6,  a  liquidation  by  arrange- 
ment under  s.  125,  and  a  composition  under 
s.  126,  are  (though  different  in  form)  "  proceed- 
ings in  bankruptcy."  The  general  enactments, 
therefore,  in  ss.  49  and  50  apply  to  all  discharges 
under  the  statute,  and  consequently  an  order  of 
discharge  in  each  of  the  three  cases  operates  only 
to  release  the  debtor  in  whose  favour  it  is  given, 
leaving  his  solvent  co-debtor  still  liable  to  be 
sued  separately  by  a  joint  creditor  who  has  been 
a  party  to  the  release  of  the  insolvent  debtor. 
Megrath  v.  Gray,  9  L.  R.,  C.  P.  216 ;  43  L.  J., 
0.  P.  63 ;  30  L.  T.  16  ;  22  W.  R.  409. 

When  a  principal  debtor  is  discharged  by  a 
resolution  under  the  Bankruptcy  Act,  1869,  s.  125, 
his  surety  remains  liable  in  the  same  manner  as 
in  an  ordinary  bankruptcy,  although  the  reso- 
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was  satisfied  on  the  eridence  was  a  bon&  fide 
creditor.  The  bankrapt  left  on  the  28th  of 
October,  1872)  having  two  days  previonslj 
signed  a  declaration  Mimitting  his  inability  to 
pay  his  debts.  The  secarities  Iwre  date  the  30th 
of  September ;  but  they  were  not  executed  till 
after  that  day.  The  deeds  were  engrossed  in 
the  office  of  the  bankrapt  on  the  10th  of  Octo- 
ber, and  were  execated  on  the  14th  of  October. 
They  were  not  stamped  till  after  the  bankrupt 
absconded.  The  clerk  had  been  pressing  for  se- 
carity  daring  Angost  and  September,  and  it  had 
been  promised  ;  and  the  drafts  of  the  secarities 
were  prepared  in  September  : — Held,  on  a  suit 
by  tiie  trostee  to  set  aside  the  seooiities  as  being 
a'fraadolent  preference,  that  the  pressure  and 
promise  of  seoority  were  sufficient  to  rebut  the 
presumption  of  a  fraudulent  preference  arising 
from  the  circumstances,  and  would  sustain  the 
deeds  even  if  the  knowledge  of  the  insolyency 
was  brought  home  to  the  clerk.  Smith  y.  PiU 
grim,  2  Ch.  D.  127  ;  34  L.  T.  408. 

PrMfora — ^BffiMt  o£] — ^When  a  trader,  before 
becoming  bankrapt  on  his  own  petition,  assigns 
all  his  property  to  a  particular  creditor,  under 
pressure,  and  without  any  fraud  or  intention  to 
prefer  the  creditor,  such  as  would  have  made 
the  assignment  a  fraudulent  preference,  or  void 
against  creditors  if  bankruptcy  had  not  ensued, 
the  assignment  is  not  voidable  by  the  assignees 
in  bankruptcy,  although  necessarily  and  to  the 
knowledge  of  the  creditor  calculated  to  prevent 
the  trader  from  paying  the  rest  of  his  creditors, 
and  thereby  to  defeat  the  operation  of  the  bank- 
rupt laws.  Jones  v.  Harher,  6  L.  R.,  Q.  B.  77  ; 
40  L.  J.,  Q.  B.  59  ;  23  L.  T.  606  ;  19  W.  R.  248. 

Paymant  under  Bemand.] — A  fortnight  pre> 
viously  to  the  date  of  a  debtor  filing  a  petition 
for  liquidation,  his  solicitor  lent  him  200Z.  on 
the  security  of  a  bill  of  sale.  At  the  same  time 
as  he  handed  the  debtor  a  cheque  for  this 
amount,  he  presented  him  with  his  bill  of  costs, 
which  amounted  to  872.,  and  the  debtor  paid  it 
out  of  the  money  advanced :  —  Held,  not  a 
fraudulent  preference,  as  the  presentation  of  the 
biU  of  costs  amounted  to  a  demand  for  pay- 
ment. BMjle,  Ex  parte^  CoUett,  In  re,  25  L.  T. 
550 — L.  JJ. 

Goods  returned  to  Vendor  under  Pressure.] — 
A  trader,  being  in  insolvent  circumstances,  ap- 
plied to  a  creditor  to  whom  he  owed  2,600/.  for 
goods  supplied  in  the  way  of  business,  to  supply 
him  with  more  goods  on  credit.  The  creditor 
refused  to  supply  any  more  goods  unless  the 
debtor  paid  2002.  on  account  of  the  goods  pre- 
viously supplied.  The  debtor  said  he  could  not 
pay  the  money,  and  on  being  pressed  by  the 
creditor,  he  offered  to  return  goods  to  the 
amount  of  the  200Z.,  which  he  did  not  want. 
This  the  creditor  agreed  to,  and 'the  goods  were 
accordingly  returned  to  him.  On  the  same  day 
tlie  debtor  filed  a  petition  for  liquidation : — 
Held,  that  the  delivery  of  the  goods  to  the 
creditor  was  not  a  fraudulent  preference.  Top^ 
ham  J  JSsB  parte  ^  Walker^  In  re^  8  L.  R.,  Gn. 
614  ;  42  L.  J.,  Bk.  67  ;  28  L.  T.  716  ;  21  W.  R. 
655. 

Held,  also,  that  the  trustee  in  the  liquidation 
was  not  entitled  to  have  the  goods  given  up  by 
the  creditor  on  the  ground  that  the  delivery  to 


him  was  on  condition  of  his  supplying  fresh 
goods,  which  he  had  never  done.    lb. 

PrtMmro  by  Buroty.]— Bankers  agreed  to  allow 
their  customer  W.  to  overdraw  his  account  to 
the  extent  of  1,8002.  upon  his  brother,  father 
and  the  bank  manager  becoming  sureties  for 
him  to  that  amount.  W.'s  over£aft  exceeded 
2,4002.,  and  the  bankers  repeatedly  pressed  him 
to  reduce  his  account  within  the  Umits  of  their 
security.  Subsequently  the  manager,  at  an  in- 
terview with  W.,  who  said  "he  was  fast,"  pieesed 
him  to  square  his  account,  whereupon  be  handed 
to  the  manager  2,4602.  in  cheques  and  bills, 
against  which  he  had  drawn  largely.  The  same 
evening  the  manager  wrote  to  W.  that  the  bank 
would  not  honour  any  more  of  his  cheques.  W. 
filed  a  liquidation  petition  within  a  week  after 
this  interview,  and  the  creditors  having  reaolved 
upon  a  liquidation  by  arrangement,  the  trustee 
claimed  repayment  of  the  2,4602.  upon  the 
ground  that  the  delivery  of  the  cheques  and 
bills  constituted  a  fraudulent  preference  and  an 
act  of  bankruptcy : — Held,  in  the  absence  of 
evidence  to  shew  that  the  payment  was  made 
with  a  view  to  release  the  sureties,  or  otherwise 
than  in  the  ordinary  course  of  a  current  account, 
the  general  lien  of  the  bankers  attached  for 
their  benefit ;  and  that  the  i)ayment  was  neither 
a  fraudulent  preference  within  s.  92,  nor  an  act 
of  bankruptcy  within  s.  6  of  the  Bankruptcy 
Act,  1869.  Carlisle  Banking  Company,  Kr 
partOj  Walton,  In  re,  36  L.  T.  552.  Affirmed,  5 
Ch.  D.  882. 

Withdrawing  Balance  firom  Bankari  to  d«liMU 
Attaehmont — ^Payment  without  ProMuro.] — L^ 
being  on  the  eve  of  bankruptcy,  drew  out  aU  his 
balance  at  his  bankers,  and  sent  it  to  K.,  who 
was  employed  by  him  as  accountant,  and  to 
whom  he  owed  a  considerable  sum.  His  object 
in  sending  the  money  to  K.  was  to  prevent  its 
being  attached  by  another  creditor,  who  had 
issued  a  writ  against  him.  E.  took  back  the 
money,  and  refused  to  accept  it  unless  the  debtor 
consented  to  his  paying  himself  out  of  it.  After 
some  discussion,  the  debtor  agreed  to  this,  and 
K.  accordingly  appropriated  4212.,  part  of  the 
sum  entrusted  to  nim,  in  satisfaction  of  his  own 
debt.  The  evidence  did  not  establish  that  there 
had  been  anything  which  amounted  to  pressure 
for  payment  on  the  part  of  E.  before  the  occa- 
sion on  which  he  took  back  the  money  to  L. 
Three  days  afterwards  L.  stopped  payment,  and 
soon  afterwards  presented  his  petition  for  liqni. 
dation : — Held,  that  the  act  of  the  debtor  in 
drawing  out  the  balance  from  the  bankers  for 
the  purpose  of  defeating  the  creditor  who  was 
suing  him  was  in  itself  an  act  of  bankruptcj, 
and  that  the  payment  of  the  4212.  to  E.  was  a 
fraudulent  preference.  HaUitUiy,  Ex  _parte, 
Liebert,  In  re,  8  L.  R.,  Ch.  283  ;  28  I*  1^324  ; 
21  W.  R.  348. 

Presfure  immaterial  when  TraaaaetioB  Vraad- 
ulent  in  itf  InooptioB.] — ^A  creditor  suggested  to 
his  debtor  that  the  latter  should  buy  goods  on 
credit  from  other  persons,  and  should  with  the 
proceeds  of  the  sale  pay  off  the  debt  due  to  the 
former.  The  debtor  adopted  the  suggestion,  and 
out  of  the  proceeds  of  the  sale  of  goods  which 
he  had  obtained  on  credit  he  nude  several 
payments  on  account  of  the  debt.  There  was 
evidence  that  the  payments  were  made  under 
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pressure  from  the  creditor.  The  debtor  afterwards 
filed  a  liquidation  petition  : — Held,  that,  as  the 
transaction  was  fraadalent  in  its  inception,  it 
was  immaterial  that  the  payments  were  made 
under  pressure,  but  that  they  must  be  set  aside 
as  being  fraudulent  preferences.  Reader,  Ex 
jHirte,  Wrighy,  In  re,  20  L.  R.,  Eq.  763  ;  44  L. 
J.,  Bk.  139  ;  32  L.  T.  36. 

Pressure  by  Creditor  Imowing  of  impending 
Bankmptey.] — On  the  17th  of  February  a  trader 
told  one  of  his  creditors  that  he  was  about  to 
stop  payment.  The  creditor  then  pressed  for 
security  for  his  debt,  and  threatened  to  com- 
mence proceedings  against  the  debtor  at  once,  if 
he  did  not  fulfil  a  verbal  promise  which  he  had 
made  on  the  17th  of  January  (when  the  debt 
was  contracted),  to  supply  the  creditor  with 
poo<ls,  or  their  equivalent,  as  security.  The  cre- 
ditor had  on  the  14th  of  Februarv,  before  he 
knew  that  the  debtor  was  about  to  stop  payment, 
pressed  the  debtor  for  the  promised  security,  and 
the  debtor  had  then  again  promised  to  give  it. 
On  the  lyth  of  February  the  debtor  delivered 
two  bills  of  exchange,  accepted  by  some  other 
firms,  to  a  third  person,  telling  him  to  band 
them  to  the  creditor.  On  the  24th  of  February 
the  debtor  filed  a  liquidation  petition,  and  on  the 
1 0th  of  March  he  was  adjudicated  a  bankrupt : — 
Held,  that  the  delivery  of  the  bills  of  exchange 
amounted  to  a  fraudulent  preference  of  the  cre- 
ditor, and  that  it  was  void  as  against  the  trustee 
in  the  bankruptcv  under  s.  92.  Hall,  JSx ^farte, 
f'ooper.  In  re,  vS  Ch.  D.  580 ;  51  L.  J.,Ch.  556  ; 
46  L.  T.  649— C.  A. 

Inasmuch  as  the  threat  to  bring  an  action 
could  have  no  influence  on  a  man  who  was  just 
about  to  become  bankrupt,  there  was  no  real 
pressure  exerted  by  the  creditor  on  the  17th  of 
February,  and  the  prior  pressure  on  the  14th  of 
February  having  been  ineffectual,  could  not  be 
taken  into  account.    Jh. 


Stock  Exchange  Creditors.] —The  rules 


of  the  Stock  Exchange  provide  that  a  member 
who  is  unable  to  meet  his  engagements  on  the 
Stock  Exchange  shall  be  declared  a  defaulter, 
and  thereupon  cease  to  be  a  member,  and  shall 
not  be  re-admitted  unless  he  shall  pay  at  least 
one-third  of  his  Stock  Exchange  debts ;  also, 
that  the  official  assignees  of  the  Stock  Exchange 
shall  obtain  from  the  defaulter  and  examine  his 
>K>oka  of  account,  collect  his  assets,  and  admin- 
ister his  estate  in  conformity  with  the  directions 
of  the  Stock  Exchange  creditors.  A  member  of 
the  Stock  Exchange,  being  unable  to  meet  his 
engagements,  was  declar^  a  defaulter.  His 
Stock  Exchange  liabilities  amounted  to  24,790/., 
and  he  also  owed  107,0007.  to  another  creditor. 
His  assets  amounted  to  8,000/.,  including  5,000/., 
his  balance  at  his  bankers.  The  secretary  of  the 
Stock  Exchange  gave  notice  to  the  bankers  not 
to  part  with  the  balance.  Next  day  the  debtor 
attended  with  his  books  of  account  a  meeting  of 
his  Stock  Exchange  creditors,  and  stated  to  them 
that  he  had  no  outside  creditors.  He  was  then 
infonned  that  if  he  could  pay  to  his  Stock  Ex- 
ciumge  creditors  a  dividend  of  13«.  id.  in  the 
pound,  his  re-admission  would  not  be  opposed. 
He  accordingly,  in  accoidaiice  with  the  request 
of  the  official  assignees,  handed  to  them  a  cheque 
for  the  5^000/.,  and  out  of  this  sum  a  dividend  of 
3s.  id.  was  distributed  among  the  Stock  Ex- 
change creditors.    The  debtor  subsequently  filed 


<  a  liquidation  petition,  and  was  adjudicated  a 
bankrupt : — Held,  that  the  payment  of  5,000/. 
was  a  cessio  bonorum,  and  also  a  fraudulent  pre- 
ference within  8.  92  of  the  Bankruptcy  Act, 
1869.  and  that  the  trustee  in  the  bankruptcy  was 
entitled  to  recover  the  money  from  the  official 
assignees  of  the  Stock  Exchange.  Jbmkins  v. 
Saffery.  3  App.  Gas.  213  ;  47  L.  J.,  Bk.  11  ;  37 
L.  T.  758  ;  26  W.  R.  62.  Affii-ming  S.  (\,  nom. 
Saffery,  Ex  parte,  Coohc^  In  ri\  4  Ch.  D.  555  ; 
35L.  t.  715;  25  W.  R.  218. 

Pressure— Payment  not  owing  to  Pressure.]— 

A.  obtained  a  loan  from  B.,  his  brother-in-law, 
to  enable  him  to  set  up  in  business  as  a  publican. 

B.  subsequently  and  repeatedly  pressed  A.  for 
reijayment.  A.  thereupon  sold  his  public-house 
busineffl,  and  paid  B.  in  full.  Shortly  afterwards 
A.  filed  a  petition  for  liquidation  ;  his  total  as- 
sets amounted  to  29/.  29,  M.  There  was  evidence 
that  the  debtor  would  have  paid  his  brother-in- 
law  without  pressiu'e.  inasmuch  as  he  did  not 
wish  him  to  lose  anything  : — Held,  that  under 
the  circumstances,  the  fact  of  pressure  by  the 
creditor  for  his  debt  was  unimportant,  and  that 
the  payment  was  a  fraudulent  preference  and 
void  under  s.  92  of  the  Bankruptcy  Act,  1869. 
WJwatley,  Ex  parte,  Grim<'tt,  In  re,  45  L.  T.  80. 

0.    Must  be  in  Contemplation  of 
Bankruptoy. 

Bankruptcy  must  follow  within  Three  Xonths.  ] 
— The  meaning  of  s.  92  of  the  Bankruptcy  Act, 
1869,  is,  that  an  act  which  would  otherwise  be  a 
fraudulent  preference  cannot  be  imi)eached  un- 
less a  bankruptcy  follows  within  three  months. 
Liverpool  and  Lo-ndon  Chtaraiitee  and  Accident 
Insurance  Company,  In  re,  Gallagher'^  case,  46 
L.  T.  54  ;  30  W.  R.  378. 

Liquidation  Proceedings — Pleading.]— A  plea 
that  the  plaintiff's  claim  is  founded  on  a  con- 
tract giving  him  a  fraudulent  preference  over 
other  creditors  of  a  debtor  in  liquidation,  must 
aver  that  proceedings  in  the  liquidation  had 
commenced  or  were  imminent  when  the  contract 
was  entered  into.  MrXeiran  v.  !Sander$on,  16 
L.  R.,  Eq.  229  ;  42  L.  J.,  Ch.  296  ;  28  L,  T.  159. 

When  Debtor  dies  without  being  adjudicated.] 

— The  creditor  of  an  insolvent  debtor,  who  dies 
without  having  been  adjudicated  bankrupt,  is 
entitled  to  the  benefit  of  any  payment  or  secu- 
rity made  or  given  by  the  debtor,  although  such 
payment  or  security  would  in  case  of  bankruptcy 
have  been  set  aside  as  a  fraudulent  preference, 
Middleton  v.  Pollock,  Elliott,  Ex  parte,  2  Ch.  U. 
104  ;  45  L.  J.,  Ch.  293. 

E.  placed  in  the  hands  of  her  solicitor  a  sum 
of  money  for  investment.  He  died  insolvent 
without  investing  the  money,  and  after  his 
death  there  was  found  in  the  safe  at  his  office 
a  memorandum  dated  a  fortnight  before  his 
death,  the  contents  of  which  had  not  been  com- 
municated  to  E.  By  this  memorandum,  the 
solicitor  declared  himself  trustee  of  certain  lease- 
holds then  in  mortgage  to  himself,  and  of  a  bill 
of  exchange  which  he  had  indorsed  to  E.,  to 
secure  the  repayment  of  the  sum  placed  in  his 
hands.  In  a  creditor's  suit  for  the  administra- 
tion of  the  solicitor's  estate  : — Held,  that  even  if 
the  solicitor  executed  the  memorandum  with  the 
knowledge  of  his  insolvency,  still  E.  was  entitled 
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priuB,  confess  this  plea  to  be  true,  and  go  on  with 
the  case  as  to  the  other  defendant.  Pascall  y. 
Horgley,  3  C.  &  P.  372. 

9.  Pbomise  to  pat  Debt  dabbed  by 

DiSCHABGE. 

Before  12  ft  18  Viot.  c.  106,  a.  304.  ]— A  promise 
by  a  bankrupt  after  the  issuing  the  fiat,  and  a 
few  days  before  his  certificate  was  signed,  to  pay 
a  pre-existing  debt,  notwithstanding  the  certifi- 
cate, was  good,  unless  the  contract  either  appeared 
on  the  face  of  it,  or  was  shewn  to  be,  illegal  or 
fraudulent.  Kirkpatrick  v.  Tatttrsall^  13  M.  & 
W.  766  :  1  C.  &  K.  577  ;  14  L.  J.,  Ex.  209  ;  9  Jur. 
214. 

Promife  in  Writing  under  6  Geo.  4,  o.  16.] 

— On  an  issue  whether  a  certificated  bankrupt 
had  given  a  written  promise  signed  by  him  after 
hia  tonkruptcy,  so  as,  under  6  Geo.  4,  c.  16,  s.  131, 
to  revive  a  claim  barred  by  the  certificate,  the 
following  letter  was  produced,  written  by  him : — 
"  Mr.  S.  begs  to  inform  the  plaintiffs  that  he 
will  take  an  early  opportunity  of  settling  their 
account ;  but  Mr.  S.  objects  to  give  his  bill.  Mr. 
IS.  regrets  that  he  has  been  prevented  from 
answering  the  letter  before."  Evidence  of  the 
amount  due  was  given  :— Held,  that  the  letter 
was  sufficiently  signed.  Lohh  v.  Stanley ,  5  Q.  B. 
574  ;  D.  &  M.  635 ;  13  L.  J.,  Q.  B.  117  ;  8  Jur. 
462. 

PromiBO  to  repay  Surety.]— A  declaration 

set  forth  a  guarantee,  whereby,  in  consideration 
that  a  banking  company  would  make  advances 
to  the  defendant,  the  plaintiff  undertook  to 
guarantee  the  payment  of  sums  advanced  not 
exceeding  250Z.,  that  the  company  made  advances 
to  the  defendant,  who  afterwards  became  bank- 
rupt, and  that  at  the  time  of  his  bankruptcy 
there  was  due  to  the  company  for  such  advances 
a  sum  exceeding  250Z. ;  that,  after  the  issuing  of 
the  fiat,  the  defendant  promised  the  plaintiff, 
that  if,  by  virtue  of  the  guarantee,  the  plaintiff 
should  be  called  upon  to  pay  the  company  the 
260/.,  the  defendant  would  repay  the  same  to  the 
plaintiff  when  it  should  be  in  nis  power,  notwith- 
standing he  should  previously  obtain  his  certifi- 
cate, and  interest  on  the  sum  ;  and  that  the 
plaintiff,  being  called  upon  under  the  guarantee, 

Eaid  to  the  company  260/.,  of  which  the  defendant 
ad  notice.  Breach,  non-payment : — Held,  no 
objection  to  the  promise,  that  it  was  made  before 
certificate.    Earle  v.  Oliver,  2  Ex.  71. 

Held,  also,  that  the  mere  liability  to  repay  the 
plaintiff  was  an  equally  good  consideration  to 
support  the  promise  as  an  existing  debt.    Ih, 

Held,  also,  that  the  conditional  promise  to  pay 
when  the  defendant  was  able,  was  good  as  sup- 
ported by  the  original  consideration.     lb. 

Held,  also,  that  the  promise  to  pay  interest 
was  supported  by  the  same  consideration  as  the 
original  promise.     Ih, 

Under  12  ft  18  Vict.  c.  106,  a.  204.]--A  bond  is 
a  contract,  promise  or  agreement  within  12  &  13 
Vict.  c.  106,  s.  204  ;  and  therefore  a  bond  given 
by  a  bankrupt  for  payment  of  a  debt  barr^  by 
his  certificate  is  void.  Kidson  v.  Twmer,  3  H.  & 
N.  581  ;  27  L.  J.,  Ex.  492. 

A  bankrupt  gave,  after  certificate,  a  promissory 
note  for  a  debt  incurred  before  his  bankruptcy  ; 
at  the  time  he  did  so,  such  a  debt  was  recoverable 


'  on  a  promise  in  writing  made  after  certificate. 
It  was  subsequently  enacted,  by  12  &  13  Vict  c 
106,  8.  204,  that  no  bankrupt  should  be  liable  on 
such  a  promise.  After  this  enactment,  money 
was  paid  on  account  of  the  debt,  and  a  fresh  note 
given  for  the  balance  : — Held,  that  the  original 
note  being  valid,  the  note  for  the  balance  was 
valid  also ;  and  the  debt  secured  by  it  a  good  debt 
on  which  to  found  an  adjudication  in  bankruptcy. 
Edwards,  Ex  parte,  35  L.  J.,  6k.  11  ;  11  Jur., 
N.  S.  896  ;  13  L.  T.  338  ;  14  W.  R.  67. 

Under  24  ft  25  Viet.  c.  134,  t.  164— Con- 
sideration for  Bill  of  8ale.]~In  1859,  W.  be- 
came insolvent  and  obtained  his  dischai^.  The 
defendant  was  at  that  time  a  scheduled  creditor 
for  200/.  In  1865,  W.  gave  to  the  defendant  a 
bill  of  sale  on  his  furniture  and  effects  to  cover 
!  the  prior  debt  of  200/.  and  further  advances  with 
interest  at  57.  per  cent.  Sundry  payments  were 
I  made  by  W.,  who  was  charged  15/.  f>er  cent, 
interest ;  and  the  amount  due,  apart  from  the 
200/.,  was  reduced  to  38/.  In  February,  1867, 
W.  gave  the  defendant  a  note  of  hand  for  100?. 
The  defendant  then  seized  under  the  bill  of  sale, 
and  sold  the  furniture  and  effects  for  121/.,  pav- 
ing thereout  40/.  due  to  the  landlord.  W.  be- 
came bankrupt  in  October,  1867  : — Held,  that 
the  200/.  due  prior  to  the  insolvency  could  not 
be  revived  ;  that  the  bill  of  sale  was  a  securitv 
only  for  the  advances  made  thereon  with  interest 
at  5/.  percent.,  and  not  for  any  further  advances; 
that  the  seizure  was  illegal,  and  the  sum  of  40/. 
paid  to  the  landlord  was  an  improper  payment ; 
and  that  the  121/.  realized  by  the  sale  must  be 
refunded.  Peakman  v.  HarrlMon^  14  L.  R.  Eq. 
484. 

Under  32  ft  83  Vict.  o.  71.]— A  promise  to  pay 
a  debt  barred  by  bankruptcy  is  a  mere  nudum 
pactum,  notwithstanding  the  Bankruptcy  Repeal 
Act,  1869.    Jtmes  v.  Phelps,  20  W.  R.  92. 

A  debtor  and  his  creditors  entered  into  a  deed 
of  composition  while  the  Act  of  1861  was  in 
operation,  which  deed  was  to  have  the  same 
effect  on  his  debts  as  if  the  debtor  had  been  dis- 
chiarged  in  bankruptcy.  After  the  repeal  of  the 
statute  by  32  &  33  Vict.  c.  83,  s.  20,  the  debtor 
gave  a  bill  of  exchange  to  one  of  his  creditors 
who  was  barred  by  the  composition  deed,  for  his 
old  debt : — Held,  that  the  operation  of  s.  164 
upon  this  transaction  was  preserved  by  the 
saving  clause  in  s.  20  ;  and  the  bill  was  therefore 
void.  Bimini  v.  Van  Praagh,  8  L.  R..  Q.  B.  1  j 
42  L.  J.,  Q.  B.  1  ;  27  L.  T.  540  ;  21  W.  R.  107. 

To  a  declaration  by  an  indorsee  against  the 
acceptor,  of  two  bills  of  exchange  made  in 
January,  1870,  he  pleaded  that  there  was  no 
other  consideration  for  the  bills  than  a  debt 
barred  by  a  composition  deed  entered  into  by 
him  with  his  creditors  in  1869,  under  the  Bank- 
ruptcy ActJ  1861  : — Held,  that  the  plea  was  good. 
lb, 

A  promise  by  a  debtor  to  pay  a  debt  barred  by 
a  discharge  under  32  &  33  Vict,  c.  71,  s,  49.  b 
nudum  pactum,  and  its  breach  does  not  afford  a 
cause  of  action.  Heather  v.  Webh  2  C.  P.  D, 
1  ;  46  L.  J.,  C.  P.  89  ;  25  W.  R.  253. 


Hew  Consideration.] — ^Where  a  debtor, 


after  having  obtained  an  order  of  discharge 
under  the  Bankruptcy  Act,  1869,  promises,  for  a 
new  and  valuable  consideration,  to  pay  a  debt 
which  by  virtue  of  s.  49  has  been  released  by  the 
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diflchaige,  an  action  lies  against  him  for  the 
amoont  of  the  debt.  Heather  v.  Webby  ntpra, 
distinguished.  JaJteman  v.  Cook,  4  Ex.  D.  26 ; 
48  L.  J.,  Ex.  165 ;  27  W.  R.  171. 

Contraet  to  pay  Creditor  after  Composition 
aoooptod,  but  before  Paymont  of  all  Instal- 
ments.]— It  is  only  after  a  composition  has  been 
fnlly  worked  out  and  paid,  that  the  debtor  is  in 
the  position  of  a  discharged  bankrupt,  so  as 
to  enable  him  for  a  new  consideration  to  enter 
into  a  binding  contract  to  pay  in  full  the  debt 
of  one  of  the  creditors  bound  by  the  resolution 
to  accept  a  composition.  Such  an  agreement 
entered  into  prior  to  the  completion  of  the  com- 
position, is  in  contravention  of  good  faith  and 
the  spirit  of  the  bankruptcy  laws,  and  void. 
Jakeman  v.  Cook  (4  Ex.  D.  26)  distinguished. 
Barrow,  Ex  parte,  Andretctt,  In  re,  18  Ch.  D. 
464  ;  50  L.  J.,  Ch.  821 ;  45  L.  T.  197— C.  A. 


XV.  FRAUDULENT   PREFERENCES. 

1.  Unbkb  Statutes  pbiob  to  thb  Bank- 
ruptcy Act,  1869. 

a.  Oenerally. 

Elementf  of  Fraudulent  Preference.]  —  In 
order  to  constitute  a  fraudulent  preference  there 
most  be  the  concurrence  of  three  circumstances : 
first,  the  trader  must  contemplate  his  own  im- 
mediate bankruptcy  ;  secondly,  he  must  himself 
make  the  distribution ;  and  thirdly,  the  distri- 
bution must  be  different  from  what  a  court 
of  bankruptcy  would  make.  The  absence  of 
any  one  of  these  ingredients  will  prevent  the 
distribution  from  being  impeached  as  a  fraudu- 
lent preference.  Bourne  v.  Graham,  2  Jur., 
N.  S.  1225. 

It  is  not  necessary  to  shew  that  the  creditor 
preferred  was  in  any  way  party  to  any  fraud  or 
undue  action.    Jb, 

Intention  to  benefit  Creditor.] — In  order 

that  a  payment  should  constitute  a  fraudulent 
preference,  it  is  not  necessary  that  the  bankrupt 
should  have  intended  to  benefit  the  creditor  to 
whom  the  payment  is  made,  or  that  the  creditor 
should  have  derived  benefit  from  such  payment. 
Marshall  v.  Lamb,  I),  k  M.  315 ;  5  Q.  B.  115  ; 
13  L.  J.,  Q.  B.  75  ;  7  Jur.  850. 

Where  a  banker  informed  a  creditor  of  his  in- 
tention to  stop  payment,  with  the  view  of  giving 
him  an  opportunity  of  withdrawing  his  own 
private  moneys,  and  the  creditor  communicated 
this  information  to  another  creditor,  who  in  con- 
sequence drew  out  his  account,  and  the  jury 
found  that  it  was  not  the  bankrupt's  intention 
that  the  second  creditor  should  obtain  a  pre- 
ference : — Held,  that  the  money  paid  to  the 
second  creditor  did  not  constitute  a  fraudulent 
preference.  Belcher  v.  Jones,  2  M.  &  W.  258 ; 
M.  &  H.  34  ;  1  Jur.  72. 


Payment  to  Prineipal  in  order  to  Prefer 
Surety.] — Where  a  bankrupt,  in  contemplation 
of  bimkruptcy,  pays  money  to  A.,  his  banker,  to 
redeem  bills  of  exchange  in  his  hands,  for  the 
payment  of  which  B.  is  ultimately  responsible, 
with  a  view  to  make  a  fraudulent  preference  of 
B.,  the  assignees  cannot  recover  back  the  amount 
from  A.  Abbott  v.  Pom/ret,  1  Scott,  470 ;  1 
Bing.,  N.  C.  462 ;  1  Hodges,  24. 

VOL.  I. 


Payment  to  Husband  to  redeem  Ante-nnptial 
Liability  of  Wife  at  Surety.]— The  defendant's 
wife  having  before  her  marriage  become,  as 
surety,  joint  and  several  maker  with  F.  of  a 
promissory  note,  afterwards,  at  the  suggestion  of 
her  husband,  applied  to  F.  for  money  to  enable 
him  to  take  up  the  note.  F.,  being  then  insol- 
vent, voluntarily  paid  the  amount  of  the  note 
to  the  defendant  in  contemplation  of  bankruptcy 
and  by  way  of  fraudulent  preference.  The  de- 
fendant afterwards  paid  the  money  to  an  in- 
dorsee of  the  note  : — Held,  that  the  assignees  of 
F.,  who  afterwards  became  bankrupt,  were  en- 
titled to  recover  the  money  from  the  defendant 
as  money  had  and  received  to  their  use.  Gromn 
V.  Watts,  4  Ex.  727  ;  19  L.  J.,  Ex.  154. 

Partners — Payment  of  Separate  Bebt  out  of 
Partaenhip  Assets  in  Fraud  of  Partner.]— 
Where  one  of  two  partners  has,  in  fraud  of 
the  other  and  by  way  of  fraudulent  preference, 
indorsed  bills  of  exchange  of  the  firm  to  a 
separate  creditor  of  his,  in  payment  of  a  private 
debt,  and  has  afterwards  become  bankrupt,  bis 
assignees  may  treat  the  indorsement  as  void  as 
against  them,  and,  if  the  indorsement  is  invalid 
also  as  against  the  solvent  partner  by  reason  of 
the  creditor  having  taken  the  bills  with  know- 
ledge of  the  fraud,  the  Assignees  and  such  sol- 
vent partner  may  sue  jointly  in  trover  for  the 
recovery  of  the  bills  from  such  creditor.  Heilbut 
V.  XevUl,  4  L.  R.,  C.  P.  354  ;  38  L.  J.,  C.  P.  273  ; 
20L.  T.  490;  17  W.  R.  853. 

T7nder  Jamaioa  InsolTont  Act] — A  Jamaica 
insolvent  act  provided,  that  if  any  person,  in 
contemplation  of  insolvency,  should  transfer  any 
of  his  estate  to  any  creditor  for  the  benefit  of 
such  creditor,  such  transfer  should  be  deemed 
fraudulent  and  void  as  against  the  official  as- 
signee of  such  person  :  provided  always,  that  no 
such  transfer  should  be  so  deemed  fraudulent  and 
void  unless  made  within  six  months  before  a 
declaration  of  insolvency  : — Held,  that  transfers 
of  property  made  by  a  party  in  insolvent  cir- 
cumstances, if  they  occurred  within  six  months 
before  a  declaration  of  insolvency,  were  abso- 
lutely void,  although  there  was  no  evidence  of 
any  fraudulent  preference.  Nunes  v.  Carter,  4 
Moore,  P.  C.  C,  N.  S.  222  ;  1  L.  R.,  P.  C.  342  ;  36 
L.  .1.,  P.  C.  12;  15  W.  R.  239. 

b.  Kust  be  Voluntary. 

General  Prinoiples.] — In  an  action  by  as- 
signees to  recover  back  from  a  creditor  of  the 
bankrupts  the  amount  of  a  debt  paid  him  by  the 
bankrupts,  which  the  assignees  alleged  to  havi> 
been  paid  by  way  of  fraudulent  preference,  the 
judge  directed  the  jury,  first,  that  if  the  bank- 
rupts were  induced  to  make  the  payment  by 
pressure  of  the  creditor,  the  verdict  should  \y^^ 
for  him  ;  secondly,  that  if  they  were  not  influ- 
enced by  the  pressure,  but  acted  voluntarily  and 
with  a  view  to  give  a  preference  to  the  creditor 
in  the  event  of  a  bankruptcy,  the  verdict  should 
be  for  the  assignees  ;  and,  thirdly,  that  if  the 
payment  was  made  under  the  influence  of  the 
pressure  of  the  creditor,  and  also  with  a  desire 
to  give  a  preference  to  the  creditor  in  the  event 
of  a  bankruptcy,  the  verdict  should  be  for  him  : 
— Held,  that  the  direction  was  right.  Brown  v. 
Kempson,  19  L.  J.,  C.  P.  169. 

In  an  action  by  assignees  to  recover  back 
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money  alleged  to  have  been  paid  bj  the  bank- 
rupt to  the  defendant,  by  way  of  fraadolent  pre- 
ference, in  contemplation  of  bankraptcyi  the 
jadge,  assuming  that  there  had  been  such  a  de- 
gree of  importunity  on  the  part  of  the  creditor 
as  would,  under  ordinary  circumstances,  repel 
the  presumption  of  the  payment  being  voluntary, 
left  it  to  the  jury  to  say,  whether  it  was  made  in 
consequence  of  that  importunity,  or  with  a  view 
to  a  fraudulent  preference  of  the  defendant : — 
Held,  that  this  was  a  proper  direction.  Oook  t. 
PrUchard,  6  Scott,  N.  K.  34 ;  5  M.  &  O.  329 ; 
12  L.  J.,  C.  P.  121. 

Paymentf  made  pvnuant  to  Prior  Agroemont 
are  not  Volontarj.] — If  A.  advances  money  to 
B.,  an  insolvent  trader,  for  the  purpose  of  en- 
abling him  to  execute  an  order  for  goods,  upon 
the  terms  of  being  repaid  out  of  the  price  of  the 
goods,  a  payment  made  by  B.  to  A.  out  of  the 
price  when  received  is  not  a  fraudulent  prefer- 
ence. Himt  V.  Mortimer f  5  M.  &  B.  12  ;  10  B. 
&  C.  44. 

Prim&  facie  a  trader,  who,  on  the  eve  of  bank- 
ruptcy, hands  over  to  a  creditor  assets  which 
ought  to  be  rateably  distributed  among  all  his 
cr^itors,  must  be  taken  to  have  acted  in  fraud 
of  the  law.  But  if  circumstances  exist  which 
tend  to  explain  and  give  a  different  character 
to  the  transaction,  and  to  shew  that  the  debtor 
acted  from  a  different  motive,  these  circum- 
stances ought  to  be  left  to  the  jury ;  and  the 
proper  direction  in  such  a  case  is,  that  unless 
the  jury  come  to  the  conclusion  that  the  debtor 
had  the  intention  of  defeating  the  law,  and  pre- 
venting the  due  distribution  of  his  assets,  by 
preferring  one  creditor  at  the  expense  of  the 
rest  of  his  creditors,  the  transaction  stands  good 
in  law.  The  whole  question  turns  upon  the  in- 
tention of  the  trader  in  disposing  of  his  goods  to 
the  particular  creditor.  Bills  v.  Smith,  6  B.  &  S. 
314  ;  34  L.  J..  Q.  B.  68  ;  11  Jur.,  N.  S.  154  ;  12 
L.  T.  22 ;  13  W.  B.  407. 

W.,  being  in  embarrassed  circumstances,  but 
in  good  general  credit,  applied  to  his  brother  C. 
for  the  loan  of  500Z.  G.  procured  the  required 
sum  from  his  bankers,  upon  the  terms  that  it 
should  be  repaid  on  the  1st  of  July  following, 
and  advanced  the  amount.to  W.,  who,  upon  lie- 
ing  informed  of  the  terms,  undertook  to  repay  it 
on  that  day.  A  few  days  before  the  1st  of  July, 
W.  told  C.  that  he  should  be  able  to  repay  the 
money  upon  the  day  appointed,  which  he  accord- 
ingly did,  without  any  pressure  or  application  on 
the  part  of  C.  On  the  1st  of  July  W.  was  hope- 
lessly insolvent,  and  on  the  22nd  of  September 
he  became  bankrupt.  In  an  action  by  the  as- 
signees to  recover  the  amount,  upon  the  ground 
that  it  had  been  paid  by  way  of  fraudulent  pre- 
ference, the  judge  told  the  jury  that  if  the  bank- 
rupt, though  aware  that  bankruptcy  was  unavoid- 
able, and  though  no  application  had  been  made 
for  payment,  paid  the  debt  simply  in  discharge 
of  the  obligation  he  had  entered  into  to  pay  on 
a  given  day,  without  any  view  of  giving  a  pre- 
ference to  this  particular  creditor  at  the  expense 
of  the  rest,  the  payment  was  not  a  fraudulent 
preference,  within  the  meaning  of  the  bankruptcy 
laws  : — Held,  no  misdirection.    Jb, 

The  effect  of  pressure  by  a  creditor  upon  a 
debtor,  in  legalising  a  payment  made  in  conse- 
quence, is  only  that  it  rebuts  the  presumption  of 
an  intention  on  the  part  of  the  debtor  to  act  in 
fraud  of  the  law,  from  which  fraudulent  inten- 


tion alone  arises  the  invalidity  of  ihe  tiana- 
action.    Ih. 

Debt  not  Bno  is  not  oonelnsiYe  Xridonoe 
that  Payment  is  Voluntary.] — Payment  by  a 
trader,  who  contemplat<es  bankruptcy,  of  a  debt 
not  then  due,  upon  a  bon&  fide  request  of  the 
creditor,  is  not  in  law  a  voluntary  payment;  the 
fact  of  the  debt  not  being  due  is  merely  a  cir- 
cumstance for  the  jury  in  considering  the  ques- 
tion of  fraudulent  preference,  Straehan  v. 
Bartan,  11  Ex.  647  ;  25  L.  J.,  Ex.  182. 

If  a  debtor  gives  goods  out  of  his  shop  in  part 
payment  of  a  bond,  not  then  due,  and  shortly 
afterwards  becomes  bankrupt,  the  mere  circum- 
stance of  the  bond  not  being  due  will  not  alone 
vitiate  the  part  payment.  Hartshorn  v.  Slodden^ 
2  B.  &  P,  582  ;  4  Esp.  60. 

Payments  under  Legal  Proooss — On  Arreot] 
— A.,  on  being  arrested,  gave  a  bail-bond  to  the 
sheriff,  but  did  not  perfect  bail,  by  which  the 
sheriff  became  fixed.  Proceedings  having  been 
taken  on  the  bail-bond,  a  judge  made  an  order, 
on  an  application  by  the  bail,  that  proceedings 
should  be  stayed  on  payment  of  debt  and  costs, 
which  were  accordingly  paid  by  A.*s  attorneys 
on  the  27th  October.  A.  had  supplied  his  attor- 
neys with  a  sum  of  money  towards  the  paymoit 
of  the  debt  and  costs  on  the  10th  October,  and 
on  the  14th  he  became  bankrupt: — Held,  that 
this  was  a  payment  nnder  process  of  law,  and 
that  the  assignees  of  A.  had  no  right  to  recover 
the  money  back  from  the  party  to  whom  it  was 
paid.  Belcher  v.  MtlU,  2  C,  M.  &  K.  150;  1 
Gale,  142;  5  Tyr.  715. 

A  defendant  having  been  arrested  in  an  action 
for  a  debt,  paid  the  amount  to  the  sherifE,  with 
lOZ.  for  costs,  and  the  Aeriff  paid  the  same  into 
court.  The  defendant  became  bankrupt  before 
putting  in  special  bail,  or  paying  in  an  additional 
sum  of  102.,  pursuant  to  7  ac  8  Geo.  4,  c.  71,  s.  2 : 
— Held,  that  his  assignees  were  not  entitled  to 
the  money  and  costs  paid  into  court.  Choke  v. 
Bell,  11  W.  R.  732. 

Threat  of  Arrest.] — Although  voluntary 

payments  are  not  protected,  yet  payments 
enforced  by  coercion  of  law  are  valid  against 
the  assignees.  Foster  v.  Allaitson,  2  T.  R. 
479. 

If  a  bankrupt  gives  a  preference  to  a  creditor 
under  the  apprehension  of  legal  process,  however 
groundless,  such  preference  is  binding.  J%omjf» 
son  V.  IVeeman,  1  T.  R.  155. 

Where  a  party  made  a  payment  to  the  defen- 
dant on  the  eve  of  bankruptcy,  and  after  a  threat 
by  the  defendant  to  arrest  him  : — Held,  that,  not- 
withstanding such  a  threat,  the  motives  and 
state  of  mind  of  the  bankrupt  at  the  time  of 
payment  may  properly  be  left  to  the  jury,  upon  a 
question  whether  the  payment  was  volnntur  or 
compulsory.  Cook  v.  Rogers,  7  Bing.  438  ;  6  M. 
&  P.  353. 

Threat  of  Cziminal  Prooois.]— A  transfer 

on  the  eve  of  bankniptcy,  for  fear  of  criminal 
process,  is  valid.  De  Tastet,  Ese  parte^  1  Mont. 
154. 

A  transfer  of  property  made  on  the  eve  of 
bankrupt(Sy,  but  under  the  apprehension  that  a 
degree  of  force,  civil  or  crimmal,  is  aboat  to  be 
applied,  is  valid.    Ih, 

A  transfer  by  one  of  two  partaezB  on  the  eTft 
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of  bankruptcy,  under  circumstances  which  over- 
come the  free  will  of  the  party,  such  as  the 
apprehension  of  a  prosecution  for  forgery,  is 
valid.  Be  Tastet  v.  Carroll,  2  Rose,  462 ;  1 
Stark.  88. 

Where  a  draft  for  money  was  intrusted  to  a 
broker  to  buy  Exchequer  bills  for  his  principal, 
and  the  broker  received  the  money,  and  mis- 
applied it  by  purehasing  American  stock  and 
bullion,  intending  to  abscond  with  it  and  go  to 
America,  and  did  accordingly  abscond,  but  was 
taken  before  be  quitted  England,  and  thereupon 
surrendered  to  the  principal  the  securities  for  the 
American  stock  and  the  bullion,  who  sold  the 
whole  and  received  the  proceeds : — Held,  that 
the  principal  was  entitlea  to  withhold  the  pro- 
ceeds from  the  assignees  of  the  broker,  who 
became  bankrupt  on  the  day  on  which  he  so 
received  and  misapplied  the  monev.  Taylor  v. 
Plvmer,  2  Rose,  415  ;  3  M.  &  S.  562. 


Threat  of  Ihstraint.] — Money  paid  to  a 


landlonl  by  a  bankrupt  tenant,  to  avoid  a  threat 
ened  distress,  is  a  protected  pavment.     yHtevemton 
v.   Wood,  5  Esp.  200. 

A  bankrupt  proposed,  after  an  act  of  bank- 
ruptcy, to  dispose  of  a  T>eneficial  lease  ;  but  the 
purchaser  refused  to  take  it  unless  five  quarters' 
rent  in  arrear  to  the  landlord  were  first  paid. 
Aft«r  a  negotiation  between  the  bankrupt  and 
the  landlord,  who  knew  the  situation  of  the 
former,  the  rent  was  paid  out  of  the  money 
which  the  purehaser  had  agreed  to  give  for  the 
lease,  there  being  at  the  time  of  the  transaction 
no  distress  on  the  premises,  but  the  landlord 
having  a  right  of  re-entry : — Held,  that  .the 
assignee  of  the  bankrupt  ooiild  not  recover  from 
the  landlord  the  refit  so  paid  him.  Mavor  v. 
Oroomfj  8  Moore,  171  ;  2  Ring.  201. 

Payment  made'  in  conseqaence  of  Creditor's 
Act  is  not  Volnntaiy.] — In  order  to  render  a  pre- 
ference on  the  eve  of  bankruptcy  valid,  it  is  not 
necessary  that  there  should  be  a  threat  or  pressure, 
with  an  immediate  power  of  rendering  it  avail- 
able br  taking  legal  steps.  Van  Ua-sieel  v. 
Booker]  2  Ex.  691 ;  18  L.  J.  Ex.  9. 

To  defeat  a  payment  or  transfer  made  to  a  cre- 
ditor, the  assignees  must  shew  it  to  be  fraudulent 
OS  against  the  body  of  creditors,  by  proving  it  to 
be  voluntary  on  the  part  of  the  bankrupt  and  in 
contemplation  of  his  bankruptcy ;  and  if  it  is 
made  in  consequence  of  the  act  of  the  creditor,  it 
is  not  voluntarv.     lb. 

To  determine  whether  a  fraudulent  preference 
has  been  given  by  a  bankrupt  to  one  of  his  credi- 
tors by  a  payment,  it  will  be  for  the  jury  to  say 
whether  the  payment  was  voluntary,  and  without 
any  pressure  by  the  creditor,  and  was  made  when 
the  debtor  knew  that  he  must  be  a  bankrupt,  and 
in  contemplation  of  bankruptcy.  Green  v.  Brad- 
field,  1  C.  &  K.  449. 

In  order  to  constitute  pressure,  it  is  not  neces- 
j«ry  that  legal  proceedings  should  have  been  re- 
sorted to ;  for,  if  the  pressure  was  such,  that  it 
overweighed  the  bankrapt's  own  inclination,  and 
induced  him  to  pay  agamst  his  will,  that  would 
be  aufficient  pressure  within  the  meaning  of  the 
bankrupt  laws.    lb. 

Payment  made  under  Pressnre  by  Surety  for 
Bebt.] — O.  and  S.,  bankers  at  B.,  in  the  country, 
being  in  want  of  funds  to  meet  an  expected  run 
upon  their  bank,  obtained  from  some  friends  a 


guarantee  for  3,000/.,  upon  the  strength  of  which 
the  defendants,  bankers  in  London,  advanced  to 
0.  and  S.  3,000/.  The  guarantee  was  signed  by  the 
sureties  on  the  understanding  with  0.  and  S. 
that  the  money  should  be  returned  if  they  found 
themselves,  notwithstanding  the  advance,  unable 
to  meet  the  run.  The  defendants  knew  nothing 
of  this  understanding.  S.  having  received  from 
the  defendants  in  London  the  3,000/.  in  notes  and 
gold,  in  a  liox,  took  the  money  down  to  B.,  and 
saw  0.,  his  partner;  and,  finding  that  it  was 
impossible  to  meet  the  run,  0.  and  S.  discussed 
the  propriety  of  returning  the  money.  While 
discussing  it  they  received  a  letter  from  F.,  one 
of  the  sureties,  saying  that,  as  the  case  was  hope- 
less, 0.  and  S.  could  not  honourably  retain  the 
money,  and  that  it  ought  to  be  returned  ;'  and  F. 
afterwards,  in  an  interview,  again  urged  upon 
them  the  return  of  the  money,  'S  stated  that 
this  letter,  and  the  subsequent  application  from 
F.,  operated  upon  their  minds  in  coming  to  the 
conclusion  to  return  tho  money.  The  box  con- 
taining the  money  was  returned  to  the  defen- 
dants unopened ;  0.  and  S.  suspended  payment 
the  next  day,  and  afterwards  became  bankrupts. 
In  an  action  by  their  alsSgndes,  to  recover  from 
the  defendants  tho  3,000/. :— H-eld,  that  O.  and 
S.,  in  returning  the  money,  were  influenced  not 
solely  by  their  own  wish,  but  also  by  the  applica- 
tion from  the  surety;  and  that  therefore  the 
return  of  the  money  was  not  purely  voluntary, 
and  did  not  amount  to  a  fraudulent  preference. 
Edwards  v.  Glyti,  2  El.  &  El.  29  ;  28  L.  J.,  Q.  B. 
350. 

Held,  also,  by  Erie,  J.,  and  Crompton,  J.,  that 
the  moneywaa  advanced  on  the  speciflcnnder- 
standing,  and 'clothed  with  the  specific  trust, 
that  it  imould  be  returned  if  the  run  could  not 
be  met ;  that^  as  the  purpose  for  which.it  ^^ 
advanced  bad  fMle^  O.  and  S.  had  only  a  legal, 
and  not  also  an  equitable,  title  to  the  money  ; 
and  that  thereforq  the  interest  in  such  money  did 
not  pass  to  their  assignees.    lb. 

Promissory  Kotes— Payment  to  Holders- 
Holder  Agent  fSer  Payee.]— In  1887,  A.,  being  In 
embarrassed  eirchmstdnoes,  executed  a  deed  to 
sefcure  to  his  creditors  a  composition  of  7*.  in  the 
pound.  B.,  a  creditor,' refused  to  sign  the  deed, 
until  A.  made  B.  a  promise  to  give  him  sectlrity 
for  the  difference  between  the  composition  and 
the  full  amount  of  the  debt.  Pursuant  to  that 
agreement,  A.  subsequently  handed  over  to  B. 
his  promissory  notes  payable  to  B.  or  order.  B, 
indorsed  the  notes,  and  paid  them  into  his 
bankers  at  Leeds,  to  whom  B.  was  in  tho  habit  of 
indorsing  all  bills  and  notes  received  by  him, 
and  drawing  generally  on  account.  When  the 
notes  were  at  maturity,  the  London  correspon- 
dents of  the  Leeds  bankers  presented  them  to  A., 
by  whom  they  were  paid.  A.  continued  to  deal 
with  B.  down  to  his  bankruptcy  (in  1840),  with- 
out ever  complaining  of  the  transaction  or 
attempting  to  set  off  the  payments  made  in 
respect  of  the  notes  against  the  subsequent 
demands  of  B.  against  him.  No  evidence  was 
given  to  shew  the  state  of  the  account  between 
B.  and  the  Leeds  bankers  at  the  time  of  the  pay- 
ments, or  that  A.  knew  the  character  in  which 
the  notes  were  held  by  the  bankers  who  pre- 
sented them.  In  ah  action  for  money  paid  by  A. 
to  the  use  of  B.,  brought  by  the  assignees  of  A. 
to  recover  back  the  amount  of  these  notes,  the 
judge  left  it  to  the  jury  to  say,  whether  or  not 
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the  pAyment  was  Tolontary,  and  told  them,  that, 
if  the  payment  was  made  to  the  bankers  as 
agents  only,  it  must  be  considered  as  yoluntary  ; 
and  that,  if  they  found  the  payment  to  be  volun- 
tary, and  to  have  been  made  with  a  fall  know- 
ledge of  the  circumstances,  they  must  find  for  B., 
otherwise  for  the  plaintiff.  The  court  directed 
a  new  trial,  in  order  that  the  attention  of  the 
jury  might  be  more  precisely  called  to  the  ques- 
tion— ^whether  A.  knew  the  character  in  which 
the  bankers  presented  the  notes  for  payment, 
namely,  whether  as  agents  of  B.  or  as  holders  for 
value.  Oihsm  v.  Bru4^e,  5  M.  &  G.  399;  6 
Scott,  N.  R.  309  ;  12  L.  J.,  C.  P.  132. 


c.  Kuat  b6  in  Contemplation  of  Banluraptoy. 

A  party  who  seeks  to  avoid  a  payment  or 
transfer  of  goods,  on  the  ground  that  it  was 
Toluntarily  xmule  by  the  trader  in  contemplation 
of  bankruptcy,  must  shew,  not  merely  that  the 
trader  was  insolvent  when  it  was  made,  but  also 
that  he  then  contemplated  bankruptcy.  Morgan 
V.  Brundett,  6  B.  &  Ad.  289. 

Probability  of  Baakruptey.] — In  order  to  con- 
stitute a  fraudulent  preference,  so  as  to  avoid  a 
payment  made  by  a  trader,  it  must  be  a  volun- 
tary preference,  and  made  in  actual  contempla- 
tion of  bankruptcy ;  it  is  not  enough  to  shew 
that  the  party  was  in  such  a  state  of  insolvency 
and  embarrassment  as  to  render  bankruptcy  a 
probable  eyent.  Atkinson  v;  Brindall^  2  Scott, 
369  ;  2  Bing.  N.  C.  225  ;  1  Hodges,  336. 

Xmbarraisod  Cirouiiistaaoof.] — ^From  a  person 
being  in  embarrassed  circumstances  it  does  not 
necessarily  follow  that  he  contemplates  bank- 
ruptcy, as  he  may  hope  that  his  a^airs  may  rally 
and  come  round.  Green  v.  Bradfieldy  1  C.  &  K. 
449. 

Whether  or  not  a  voluntary  payment  made  by 
a  trader  in  insolvent  circumstances,  and  on  the 
verge  of  bai^ruptcy,  to  a  particular  creditor,  is 
void  as  being  a  fraud  upon  the  bankrupt  laws,  is 
a  question  of  fact  for  the  jury,  depending  upon 
the  mind  and  intention  of  the  party  at  the  tmie 
of  making  the  payment,  to  be  collected  from  the 
surrounding  circumstances.  Gibson  v.  BouUt,  3 
Scott,  229. 

If  his  condition  and  conduct  are  such  as  to 
evince  clearly  a  contemplation  on  the  part  of  the 
trader  that  his  embarrassment  must  of  necessity 
end  in  bankruptcy,  the  jury  will  not  be  warranted 
in  coming  to  any  other  conclusion  than  that  the 
transaction  is  fraudulent.    lb. 

But,  inasmuch  as  every  man  has,  down  to  the 
time  of  committing  an  act  of  bankruptcy,  sole 
right  of  dominion  over  his  property,  such  a  pay- 
ment cannot  be  held  to  be  a  fraudulent  pre- 
ference where  the  bankrupt,  at  the  time  of 
making  it,  appears  to  entertain  a  bond,  fide  hope 
or  expectation  that  he  may  be  extricated  from  his 
difficulties  without  being  made  a  bankrupt.    lb. 

Payment  made  to  avoid  Bankruptcy.] — A  pay- 
ment by  a  trader  after  he  has  committed  an  act 
of  bankruptcy,  and  when  he  contemplated  the 
probability  of  bankruptcy,  is  not  a  preference,  if 
made  to  enable  him  to  staiid  his  ground.  Vachar 
V.  Cocks,  1  B.  &  Ad.  145  ;  M.  &  M.  353. 

In  an  action  to  recover  money  paid  by  a  bank- 
rupt in  contemplation  of  banloruptcy,  on  the 
ground  of  fraudulent  preference,  the  declarations 


of  the  bankrupt  as  to  the  state  of  his  afEairs,  made 
about  the  time  of  the  transaction,  but  unconnected 
with  it,  are  receivable  in  evidence.  So,  also,  are 
letters  received  by  him,  refusing  to  advance  him 
money,  for  the  purpose  of  shewing  the  fact  of 
such  refusal,  but  not  as  evidence  of  other  facts 
stated  in  them.     lb. 

Composition  piud  after  Failure  of  CompontioB 
Prooeedings.] — ^A.,  a  trader,  being  in  embarrassed 
circumstances,  offered  his  creditors  a  composition 
of  78.  6</.  in  the  pound,  which  was  refused  by  the 
majority  of  them,  and  by  6.  among  the  number. 
B.  filed  an  affidavit  in  bankruptcy,  and,  on  the 
13th  of  March,  served  on  A.  a  copy  and  a  notice, 
demanding  payment  pursuant  to  1  &  2  Vict.  c. 
110,  s.  8,  and  he  also  served  a  notice  on  an 
auctioneer,  who  had  advertised  the  sale  of  A.'8 
goods,  not  to  proceed  with  the  sale.  The  goods 
were  sold,  and  out  of  the  proceeds  a  payment 
was  made,  on  the  5th  of  April,  to  a  creditor  of 
the  amount  of  the  composition  of  his  debt  :— 
Held,  that  this  was  a  fraudulent  piefeienee. 
Gibson  v.  Muskett,  4  M.  &  G.  161 ;  3  Scott,  N 
R.  427. 

Where  Payment  ench  at  to  oripple  Debtor.]— 
If  country  bankers  in  embarrassment,  and  after 
they  have  stopped  payment,  deliver  to  their  Lon- 
don banker,  upon  the  faith  that  assistance  will 
be  given  by  him,  bills  and  notes  of  such  an 
amount  that  if  assistance  is  not  given  the  bank 
must  fail,  and  such  assistance  is  not  given,  it  is 
a  preference,  although  at  the  time  there  is  not 
any  contemplation  of  an  act  of  bankruptcy 
Simpson  V.  &ykes,  6  M.  &  S.  295. 


2.  Under  the  Bankbuptcy  Act,  1869. 

a.  Qenerally. 

Statutory  Definition— Value  of  Old  Deeiiioni.] 

— In  determining  whether  a  transaction  amounts 
to  a  fraudulent  preference  the  court  ought  now 
to  have  regard  simply  to  the  statutory  definition 
contained  in  s.  92  of  the  Bankruptcy  Act,  1869. 
The  decisions  on  the  subject  before  the  Act  may 
be  uB^l  as  guides,  but  the  standards  laid  down 
in  them  must  not  be  substituted  for  that  which 
is  laid  down  in  the  Act.  Griffith,  Ex  parte, 
Wileoxon,  In  re,  23  Ch.  D.  69 ;  52  L.  J.,  Ch.  717 ; 
48  L.  T.  450 ;  31  W.  R.  878— C.  A. 

Elements  of  Fraudulent  Preference.] — The 
Bankruptcy  Act,  1869,  s.  92,  has  not  altered  the 
law  with  respect  to  fraudulent  preferences,  and 
it  is  still  necessary,  in  order  to  oonstitute  a 
fraudulent,  preference,  that  the  conveyance  or 
transfer  should  be  made  voluntarily  and  in  con- 
templation of  bankruptcy.  Craten,  Ex  pafte^ 
10  L.  R.,  Eq.  648  ;  39  L.  J.,  Bk.  33 ;  23  L.  T. 
563  ;  18  W.  R.  1022.  Affirmed,  sub  nom.  Cratitn. 
Ex  parte.  Tempest,  In  re,  6  L.  R.,  Ch.  70 ;  4<i 
L.  JT,  Bk.  22  ;  23  L.  T.  650  ;  19  W.  R.  137— L.  J. 

To  make  an  assignment  of  goods  or  payment 
of  money  a  fmudulent  preference,  the  d^ivery 
or  payment  must  be  made  in  immediate  coaitem- 
plation  of  bankruptcy,  and  must  be  altogether 
voluntary  on  the  part  of  the  bankrupt.  JBeveriefy 
In  re,  4  Ir.  R.,  Kq.  198. 

Where  creditors  get  an  opportunity  of  im- 
peaching a  transaction  as  a  fraudulent  panel erenoe 
by  filing  a  charge,  and  decline  to  do  so,  the  court 
will  decide  in  favour  of  the  bankrupt;  bat  if  the 
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ease  was  one  that  ought  to  have  been  inquired 
into,  the  creditor  taking  evidence  to  ascertain 
facts,  will  get  his  costs.    Ih. 

Intention  to  Prefer.] — A  payment  by  a  bai>){- 
rupt  to  a  c^ditor,  shortly  before  his  bankniptcy, 
befog  impeached  as  a  fraudulent  preference,  the 
case  was  tried  before  a  jury,  to  whom  the  points 
submitted  were :  first,  whether  the  bankrupt, 
when  he  made  the  payment,  was  unable  to  pay 
his  debts  as  they  U^came  due ;  secondly,  whether 
he  made  it  with  a  view  to  give  that  creditor  a 
preference  over  his  other  creditors ;  and,  thirdly, 
whether  the  payment  was  made  by  the  bankrupt 
voluntarily  and  without    real  pressure,  bank- 
ruptcy Ijeing  reasonably  imminent.    The  jury 
found  in  the  affirmative  on  the  firat  and  thiitl 
points,  and  in  the  negative  on  the  second.    On 
these  findings  the  county  court  judge  ordered 
the  money  jiaid  to  Ix)  refunded  ;  but  the  chief 
judge  reversed  this  decision  : — Held,  that  the 
decision  of  the  chief  judge  was  right,  for  that 
the  jury  having  found  as  a  fact  that  the  payment 
was  not  made  with  a  view  to  giving  the  creditor 
a  preference,  and  no  proceedings  being  taken  to 
set  aside  their  verdict,  this  finding  disposed  of 
the  whole  case,  and  the  finding  on  the  third  issue 
was  immaterial,  that  issue  being  calculated  to 
mislead  the  jury.    Bolland^  Ex  parte,  Cherru, 
/«  w,  7  L.  R.,  Ch.  24  ;  25  L.  T.  646  ;  20  W.  ft. 
136.    Affirming  S.  C.  nom.  Matthew,  Ex  jyarte, 
Cherry,  In  re,  26  L.  T.  276  ;  19  W.  R.  1005. 

A  payment  in  the  ordinary  course  of  business 
made  by  a  debtor  in  embarrass6d  circumstances 
does  not  amount  to  a  fraudulent  preference,  pro- 
vided that  the  creditor  acted  bonA,  fide,  and  the 
evidence  shews  that  the  debtor  did  not  intend 
the  payment  to  be  preferential.    lb. 

Payment  a  few  days  before  stopping  payment, 
and  less  than  three  months  before  bankniptcy, 
by  an  agent  to  his  principal  of  a  sum  of  money 
payable  in  the  ordinary  course  of  business,  with- 
out any  intention  to  prefer  such  creditor  being 
proved,  is  not  a  fraudulent  preference  within 
the  Bankruptcy  Act,  1869,  s.  92.  Blackburn, 
Ex  parte,  Cheesebrmtgh,  In  re,  12  L.  R.,  Eq.  358  ; 
40  L.  J.,  Bk.  79 ;  25  L.  T.  76 ;  19  W.  R.  973. 

A  creditor  receiving  payment  of  a  sum  due  to 
him  without  any  knowledge  of  the  insolvent 
condition  of  the  debtor's  {fail's,  is  within  the 
exception  contained  in  the  last  part  of  the  same 
section.     lb. 


ICized  Xotive.] — If  a  payment  is  made 


from  a  mixed  motive,  though  one  object  of  the 
t)ayment  is  to  prefer  the  crcditor,  the  payment 
is  not  fraudulent  within  the  bankrupt  law. 
Taylor  v.  TJtomp*on,  4  Ir.  R.,  C.  L.  129. 

In  order  that  a  payment  of  money  or  a  tninsfer 
of  property  made  by  a  debtor  in  favour  of  one 
of  bis  creditors  should  be  void  as  a  fraudulent 
preference  under  s.  92,  it  is  sufficient  that  the 
preferring  the  creditor  should  have  been  the 
snbatantial,  effectual,  or  dominant  view  with 
which  the  debtor  made  it ;  it  is  not  necessary 
that  it  should  have  been  his  sole  view.  Hill,  Ex 
parte,  Bird,  In  re,  23  Ch.  D.  695  ;  62  L.  J.,  Ch. 
903  ;  49  L.  T.  278  ;  82  W.  R.  177— C.  A. 

CreditOT*!  Knowledge  of  Imolyency.] — 


In  order  to  constitute  a  fraudulent  preference 
the  inability  of  the  debtor  to  pay  out  of  his  own 
moneys,  and  the  intention  to  prefer  a  particular 
creditor,  shoxild  be  clearly  established  ;  yet,  un- 


less it  is  also  established  that  the  creditor  or 
payee  was  conscious  of  such  inability,  and  con- 
curred in  or  assented  to  the  preference,  so  as  to 
be  a  partaker  in  the  fraud,  his  rights  cannot  be 
prejudicially  affected  by  s.  92,  but  are  within 
the  saving  clause.  Putm^in,  Ex  parte,  Oraw* 
ford,  In  re,  30  L.  T.  335  ;  22  W.  R.  669.  Affirmed, 
nom.  Kevan,  Ex  parte,  Crawford,  In  re,  9  L.  R., 
Ch.  752. 

C,  a  manufacturer  in  England,  was  in  the 
habit  of  purchasing  flax  from  P.,  in  Belgium, 
whose  sister  he  had  married.  In  August,  1872, 
he  owed  upwards  of  4,000/.  to  P.,  as  the  execu- 
trix of  her  mother's  estate ;  and  also  800Z.  on  the 
current  account  between  P.  and  himself;  and 
being  pressed  ])y  her  for  payment  he  promised 
to  send  2,350^  on  account  of  the  debt  to  the 
estate.  On  the  4th  of  November,  1872,  C.  sent 
bills  to  the  amount  of  4,000/.  to  P.,  who  i-eceived 
the  proceeds,  and  applied  2,360/.  towards  the 
debt  to  her  mother's  estate,  and  carried  the  rest 
to  the  account  current  between  C.  and  herself, 
and  with  that  sum  and  other  sums  afterwards 
remitted  she  purchased  flax,  and  consigned  it  to 
0.  C.  was  at  that  time  in  insolvent  circum- 
stances, and  on  the  5th  of  November  committed 
an  act  of  bankruptcy,  on  which  he  was  adjudi- 
cated bankrupt  on  the  28th  of  November.  The 
trustee  claimed  the  4,000/.,  as  having beenpaid 
to  P.  by  way  of  fraudulent  preference  : — Held, 
that  there  was  no  fraudulent  preference.    lb. 

Two  of  the  principal  creditors  of  a  debtor  had 
a  meeting  witn  him,  at  which  he  admitted  that 
miless  he  could  get  assistance  from  his  friends  he 
must  become  bfuikrupt : — Held,  that  one  of  the 
creditors  might,  notwithstanding  the  meeting, 
obtain  payment  from  the  debtor  of  a  debt  pre- 
viously due.  Tophami,  Ex  parte,  Walher,  In  re, 
8  L.  R.,  Ch.  614 ;  42  L.  J.,  Bk.  57 ;  28  L.  T,  716  ; 
21  W.  R.  655. 

Withdrawing  ttom.  BpeenUtion.]  —  A  firm, 
though  insolvent,  may  withdraw  from  or  put  an 
end  to  a  current  speculation,  the  result  of  which 
is  still  uncertain,  on  the  best  terms  procurable, 
without  any  imputation  of  fraud ;  so  also,  the 
abandonment  of  a  speculation  whilst  the  result 
is  uncertain  may  be  both  honest  and  politic,  as 
it  entirely  differs  from  undue  preference  of  one 
creditor  to  others  after  a  debt  has  been  incurred. 
Miller  v.  Barlow,  3  L.  R.,  P.  C.  733 ;  8  Moore 
P.  C.  C,  N.  S.  127. 

ProYisions  only  Apply  aa  between  Debtor  and 
Creditors  strietly  so  caUed.] — The  provisions  of 
s.  92  of  the  Bankruptcy  Act,  1869,  apply  only 
to  transactions  l)etween  a  debtor  and  persons 
who  arc,  in  the  strict  sense  of  the  words,  his 
creditors.  Kelly,  Ex  parte.  Smith,  In  re,ll  Ch.  D. 
306  ;  48  L.  J.,  Bk.  65 ;  40  L.  T.  404 ;  27  W.  R. 
830— C.  A. 

In  Comideration  of  not  Opposing  Composition.] 
— A  declaration  alleged  that  A.  was  indebted  to 
the  plaintiff  in  7,218/.  upon  certain  bills  of  ex- 
change drawn  and  accepted  by  A.,  and  was  also 
indebted  to  other  persons,  and  being  unable  to 
pay  the  alleged  several  liabilities,  he  filed  his 
petition,  and  instituted  proceedings  in  the  Bank- 
ruptcy Court,  for  liquidation  by  arrangement  or 
composition  with  his  creditors,  and  in  considera- 
tion that  the  plaintiff  would  not  oppose  such 
petition  or  proceedings  or  take  proceedings  in 
bankruptcy  against  A.,  the  defendant  guaranteed 
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An  assigumeiit  of  goods  at  sea  as  a  collateral 
Becuritj  for  a  debt,  and  a  subeequent  indorse- 
ment of  a  bill  of  lading,  are  good  as  against  the 
assignees  of  the  assignor,  who  committed  an  act 
of  bankruptcy  between  the  assignment  of  the 
goods  and  the  indorsement  of  the  bill  of  lading. 
Lemprtere  v.  Patley,  2  T.  R.  485. 

D.,  a  captain  of  a  ressel  belonging  to  the  de- 
fendant, entered  into  an  agreement  with  the 
defendant,  under  which  he  was  to  have  command 
of  the  vessel  for  a  voyage  to  India  and  back,  and 
to  hare  for  his  own  use  the  cabin  accommodation 
for  passengers,  for  which  he  was  to  pay  the  owner 
a  certain  sum.  For  purposes  of  his  own  D.  aban- 
doned the  ship  before  her  arrival  in  India,  where- 
upon the  command  was  assumed  by  F.,  the  chief 
mate  ;  after  D.  had  left  the  ship,  he  wrote  to  F., 
giving  him  directions  as  to  the  disposal  of  certain 
property  of  his  then  on  board.  The  OT^-ner,  as 
soon  as  he  became  acquainted  with  the  fact  of 
D.  having  quitted  the  ship,  wrote  to  F. ,  confirm- 
ing him  in  the  command,  and  desiring  him  to 
retain  everything  on  board  belonging  to  D.,  who 
was  largely  indebted  to  him.  D.  returned  to 
England,  and  on  the  18th  October,  1834,  at  the 
instance  of  the  defendant,  wrote  him  the  follow- 
ing letter  : — "  I  hereby  authorize  and  request  you 
to  keep  possession  of  all  cabin  furniture  and  other 
property  of  mine  on  board  the  Bolton,  when  she 
arrives,  and  to  place  the  value  of  the  same  to  the 
credit  of  my  account  with  you."  On  the  18th  De- 
cember, a  fiat  issued  against  D.  upon  an  act  of  bank- 
ruptcy committed  by  him  on  the  2nd.  The  vessel 
arrived  in  London  on  the  5th  December  : — Held, 
that  the  defendant  had  such  a  possession  of  the 
goods  before  the  bankruptcy  as  to  entitle  him  to 
retain  them  as  against  D.'s  assignees,  by  virtue 
of  the  authority  of  the  18th  October.  Belcher 
v.  Oldfield,  8  Scott,  221  ;  6  Bing.,  N.  C.  102. 

h.    Qoods  returned  by  Bankrupt  to  Seller. 

A  trader  ordered  bags  of  wool  of  the  defendants 
(merchants)  in  December,  which  were  delivered 
19th  February  following ;  and  by  the  course  of 
dealing,  the  trader  had  the  option  of  returning 
the  wool,  for  which  he  had  no  call,  though  previ- 
ously ordered.  The  trader  being  from  nome 
when  the  bags  were  delivered,  on  his  return,  the 
same  day,  he  gave  directions  not  to  have  them 
opened  or  entered  in  his  books,  but  only  weighed 
off  to  see  that  they  agreed  with  the  invoice,  he 
being  then  in  embarrassed  circumstances,  and 
intending  not  to  take  them  into  the  account  of 
his  stock,  if  he  found  himself  unable  to  pursue 
his  business.  On  the  4th  and  5th  of  March, 
being  then  insolvent,  he  returned  the  bags  with 
a  letter  declaring  his  situation,  and  hoping  they 
would  not  object  to  take  back  the  wool,  and 
requesting  a  line  of  approbation  thereof  ;  which 
approbation  was  given,  after  an  act  of  bankruptcy 
committed  the  same  day  the  letter  was  sent : — 
Held,  that  by  the  trader  keeping  possession  of  the 
goods  so  long,  his  option  (which  ought  to  have  been 
exercised  on  the  receipt  of  them)  was  gone  ;  and 
that  being  in  a  state  of  insolvency  and  on  the 
eve  of  bankruptcy,  he  had  not  the  power  of 
restoring  the  goods  to  the  vendors,  and  that  the 
assignees  were  entitled  to  the  propertv.  Neate 
V.  Ball,  2  East,  117. 

A  trader  ordered  goods  from  the  country,  to  be 
sent  to  another  place  for  the  purpose  of  being 
afterwards  sent  to  his  correspondent  abroad, 
which  was  the  usual  coune  of  hia  dealing ;  it 


was  competent  for  him,  upon  his  bcooming^  in- 
solvent, but  before  an  act  of  bankruptcy,  to  ag^ee 
bonft  fide  to  give  up  the  goods  to  the  defendants 
from  whom  they  were  ordered,  upon  a  claim  of 
right  of  stoppage  in  transitu ;  and  the  cirt^nm- 
stance  of  the  trader  having  called  a  meetinfr  of 
his  creditors,  and  taken  legal  advice,  and  bein^ 
encouraged  by  the  result  of  such  meeting  and 
advice  to  give  up  'the  goods,  was  evidencse  for 
the  jury  to  find  that  they  were  g^ven  up  bonft 
fide,  and  not  from  any  motive  of  voluntary  and 
undue  preference  to  the  defendants,  thongfa  done 
by  him  in  a  situation  of  impending  bankraptoy 
at  the  time.     Dixon  v.  Bald  teen,  5  East,  175. 

A.  purchased  goods  of  B.  on  October  8th,  for 
the  purpose  of  exportation  ;  but  finding'  that  he 
must  stop  payment,  and  that  he  could  not  apply 
the  goods  to  the  purpose  for  which  they  "were 
bought,  he  returned  them  to  B.  on  October  16th. 
On  the  17th  he  stopped  payment ;  but  expecting 
remittances  from  abroad  more  than  sufficient  to 
pay  his  debts,  had  no  doubt  but  his  creditors 
would  give  him  time ;  they  however  refosinsr,  he 
was  made  bankrupt  on  November  2nd.  In  an 
action  by  the  assignees  against  B.  for  the  value 
of  the  goods  : — Held,  that  the  jury  was  warranted 
in  finding,  that  the  delivery  of  the  goods  to  B. 
was  not  made  in  contemplation  of  bankraptcy. 
Fidgeon  v.  Sharp,  1  Marsh,  196 ;  2  Rose,  153  ; 
5  Taunt.  539. 

Where  a  sale  of  goods  has  been  completed 
by  actual  delivery  to  the  buyer,  who  afterwards 
becomes  insolvent  before  they  are  paid  for,  be 
cannot  rescind  the  contract,  and  retiim  the 
goods,  with  the  consent  of  the  seller,  so  as  to 
give  the  seller  a  preference  to  his  other  creditors. 
Barnen  v.  Ihreeland,  6  T.  R.  80, 

If  the  consignee  of  goods,  upon  discovering  his 
insolvency,  gives  notice  to  the  wharfinger  not  to 
deliver  the  consignment^  the  goods  remain  in  the 
consignor.  Bartram  v.  Farehn^ker.  4  Bing. 
579  ;  1  M.  &  P.  515. 

i.    Warrants  of  Attomssr. 

On  an  issue,  whether  a  warrant  of  attorney  was 
given  by  way  of  fraudulent  preference,  and  there- 
fore not  protected,  in  order  to  shcwsach  warruit 
of  attorney  was  given  in  contemplation  of  faan]c«> 
ruptcy,  it  is  not  necessary  to  shew  that  any  par- 
ticular act  of  bankruptcy  was  in  contemplation,  or 
that  the  giver  had  in  view  the  approaching  £•• 
tribution  of  his  property  under  the  bankmpt  la^rs. 
Aldred  v.  Cmstahle,  4  Q.  B.  674  ;  12  L.  J..  Q.1I. 
263  ;  7  Jur.  509. 

Evidence  that  the  giver  of  the  warrant  of  attor- 
ney had  in  view  approaching  imprisonment  for 
debt  and  insolvency,  is  evidence  for  the  jmy 
that  he  gave  it  in  contemplation  of  bankruptcy. 
Ih. 


j.    Partnership  Transaetiona. 

A  payment  by  a  partner,  who  has  committed 
act  of  bankruptcy,  of  a  partnership  debt  due  1 
fore  the  bankruptcy,  to  a  creditor  who  has 
of  the  act  of  bankruptcy,  was  not  protected  . 
6  Geo.  4,  c.  16,  s.  82.     Craven  v.  JSifm iTiijva, 
Bing.  734  ;  4  M.  &  P.  623. 

Where  two  partners  have  stopped  payment^ 
a  commission  of  bankruptcy  is  taken  out  af 
one  of  them,  a  debtor  to  the  firm,  who  kno 
the  stoppage,  cannot  refuse  to  pay  money  due 
them,  on  the  ground  that  the  other  may  faarv 
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WM  valid,  and  coold  &ot  be  set  aside  as  being  a 
fraudolent  preference,    lb. 

The  motive  or  view  which  may  have  actuated 
the  debtor  whcdly  or  partially  is  not  material, 
unless  it  has  also  induocd  him,  without  pressure 
or  just  request  from  his  ci'editor,  to  give  him  a 
ptteference  over  his  other  creditors*    A, 

The  assignment  of .  a  security  to  a  particular 
creditor,  even  when  bankruptcy  is  inevitable,  if 
the  assignment  is  not  made  voluntarily,  is  not 
necessarily  a  fraudulent  preference.  The  Heart 
qf  Oak,Z9  L.  J.,  Adm.  15. 

ConTejranoes  mad*  pursiuuit  to  Prior  Agree- 
m«&t  are  not  Voluntary.] — In  October,  1869,  a 
creditor  visited  his  debtor^  place  of  business, 
and  seeing  that  the  business  was  misconducted, 
asked  him  to  pay  off  the  money.  The  debtor 
proposed  to  give  seccurity  on  a  certain  property, 
but  the  property  being  insufficient,  it  was  ar- 
ranged that  the  creditor  should  take  it  in  satis- 
faction of  part  of  his  debt,  and  on  the  6th  of 
December  the  debtor  and  creditor  went  to  a 
solicitor  and  instructed  him  to  draw  a  conveyance 
aocordmgly.  Owing  to  the  illness  of  the  solicitor 
the  matter  was  delayed  and  the  conveyance  was 
not  executed  till  the  3rd  of  February,  1870.  On 
the  22nd  of  March  the  debtor  filed  a  petition  for 
liquidation  : — Held,  that  as  the  conveyance  was 
executed  in  pursuance  of  the  verbal  agreement 
made  in  December  in  consequence  of  the  applica- 
tion of  the  creditor,  it  was  not,  according  to  the 
cases  decided  under  the  old  law,  a  fraudulent 
preference ;  and  tliat  the  Bankruptcy  Act,  1869, 
s.  92,  does  not  avoid  as  a  fraudulent  preference 
an  act  which  was  not  such  under  the  old  law. 
Tempest,  Em  parte,  Craven,  In  re,  6  L.  R.,  Ch. 
70  ;  40  L.  J.,  Bk.  22  ;  23  L.  T.  650 ;  19  W.  R.  137. 


Bill  of  Sale  to  be  given  if  Boqnirod.]— 


A.  lent  money  to  B.,  the  latter  verbally  promising 
to  give  A.  a  bill  of  sale  when  requir«i.  No  bill 
of  sale  was  required  during  the  life  of  A.,  but 
after  her  death,  and  four  years  after  the  money 
was  lent,  her  executor  hearing  rumours  against 
the  debtor's  solvency  asked  for  and  obtained  a 
biU  of  sale  from  the  debtor,  which  comprised 
substantially  the  whole  of  his  property.  It  was 
agreed  that  the  executor  should  not  put  the  bill 
of  sale  in  force  unless  the  debtor's  other  creditors 
were  pressing  him,  and  the  debtor  promised  that 
if  any  legal  process  was  issued  against  him  he 
would  give  notice  to  the  executor.  Afterwards 
the  debtor  gave  the  executor  notice  of  a  process 
issued  against  him,  and  the  executor  thereupon 
seized  and  sold  the  goods  by  a  forced  sale  adver- 
tised only  three  days  before  it  took  place  :— 
Held,  that  the  giving  of  the  bill  of  sale  was  a 
fraudulent  preference,  and  that  the  pnx^eds  of 
sale  must  be  paid  to  the  trustee.  BoUand,  Ex 
parte,  6Hhgon,  In  re,  8  Ch.  D.  230 ;  38  L.  T.  326  ; 
26  W.  B.  481. 

A  debtor  gave  promlssoiy  notes  for  the  amount 
of  his  debt,  which  notes  contained  the  words 
"  security  to  be  given  by  bill  of  sale  when  re- 
quired.'* One  year  afterwards  the  creditor 
required  security,  and  six  weeks  after  the  re- 
quest the  debtor  gave  him  a  bill  of  sale  over  a 
portion  only  of  his  property,  which  was  regis- 
tered ;  he  having  afterwaids  petitioned  for 
liquidation,  the  creditor  took  possession  under 
his  bill  of  sale : — Held,  that  the  bill  of  sale  was 
not  bad  as  a  fraud  on  the  Bills  of  Sale  Act,  1854 
(17  k  18  Vict.  c.  36}y  nor  as  a  fraudulent  pre- 


ference under  the  Bankruptcy  Act,  1869,  s.  92. 
Maekenzie,  Ew  parte,  Bent,  In  re,  42  L.  J.,  Bk. 
25  ;  28  L.  T.  486. 

Held,  also,  that  the  interval  of  six  weeks  be- 
tween the  request  for  security  abd  the  execution 
of  the  bill  of  sale  was  not  in  itself  sufficient  so 
to  disconnect  the  two  ^a  to  make  the  bill  of  sale 
voluntary,    lb. 

When  a  bill  of  sale  comprising  the  whole  of 
the  grantor's  property  is  given  on  the  eve  of  his 
bankruptcy  to  secure  a  pre-existing  debt,  and 
it  is  attempted  to  support  it  by  an  agreement 
alleged  to  hkve  been  made  at  the  time  when  the 
money  was  advanced,  it  is  for  the  court  to  judge 
from  all  the  suEraunding  circumstances  whether 
the  agreement  ^as  a  bon4  fide  one,  or  whettiei* 
the  giving  of  the  bill  of  sale  was  purposely  post- 
poned in  order  to  protect  the  grantor's  credit. 
Kilner,  Ex  paarte,  Barker,  In  re,  13  Ch.  D.  245  ; 
41  L.  T.  520  ;  28  W.  R.  269  ;  44  J.  P.  264— C.  A. 

The  fact  that  the  agreement  was  to  give  the 
bill  of  sale  "  if  or  when  required  ^  by  the  cre- 
ditor does  not  of  itself  necessarily  invalidate  it. 
2b, 

The  court  will  require  a  very  clear  explanation 
of  the  delay  in  the  execution  of  the  bill  of  sale, 
and  the  onus  is  on  the  person  who  sets  up  the 

Erior  agreement  to  prove,  not  only  its  existence, 
ut  its  bona  fides.    lb. 

A  shipbuilder  had  an  account  with  his  bankers, 
which  fluctuated  largely.  In  August,  1874,  the 
bankers  asked  for  some  statement  about  his 
account.  He  then  offered  to  give  them  security 
on  a  ship  he  was  building.  The  bankers  declined 
to  take  the  security  then,  but  said  that  circum- 
stances might  arise  which  would  make  it  desir- 
able for  them  to  accept  the  security,  and  he 
promised  to  let  them  have  it  when  required.  In 
October  following  the  bankers  requested  him  to 
give  the  security,  and  he  assigned  the  ship  ac- 
cordingly : — Held,  that  In  the  absence  of  other 
evidence  to  prove  that  the  bankers  knew  in 
August  that  he  was  insolvent,  the  transaction 
did  not  amount  either  to  a  fraud  on  the  Bills  of 
Sale  Act  or  to  a  fraudulent  preference  under  the 
92nd  section  of  the  Bankruptcy  Act,  1869,  so  as 
to  render  the  assignment  to  the  bankers  invalid. 
Winter,  Ex  parte,  ffodgkin,  Ex  parte,  Softley, 
In  re,  20  L.  R.,  Bq.  746 ;  44  L.  J.,  Bk.  107  ;  33 
L.  T.  62  ;  24  W.  R.  68. 


Bill  of  Sale  to  be  Signed  on  Loss  of  Con- 


fldenoe.] — Shortly  before  a  trader  filed  a  liquida- 
tion petition  he  executed  a  bill  of  sale  of  sub- 
stantially the  whole  of  his  property,  to  secure 
the  repayment  of  an  advance  which  had  been 
made  to  him  two  months  previously.  At  the 
time  when  the  advance  was  made  the  borrower 
agreed  to  give  a  bill  of  sale  to  secure  it ;  but  the 
agreement  was  that  the  bill  of  sale  was  not  to  be 
signed  until  the  lender  "lost  confidence"  in 
the  borrower : — ^Held  (reversing  the  decision  of 
Bacon,  C.  J.),  that  this  amounted  to  an  agree- 
ment to  postpo'he  the  giving  of  the  bill  of  sale 
until  the  grantor  should  be  on  the  verge  of  bank- 
ruptcy ;  and  that;  consequently,  it  could  not 
support  the  deed.  Burton,  Ex  parte,  Tunstall, 
In  re,  13  Oh.  D.  102  ;  41  L.  T.  671  ;  28  W.  R. 
268—0.  A. 


Security  by  Solioitor  to  his  Clerk  pur- 


suant to  Verbal  Promise.] — ^A  solicitor,  shortly 
before  absconding  as  an  insolvent  debtor,  had 
given  securities  to  his  clerk,  who   the  court 
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raptcy,  directed  his  broker,  who  had  aathorlty  to 
distrain  for  rents  due  to  him,  to  pay  a  certain  sum 
to  B.  in  satisfaction  of  a  debt,  and  the  broker  bon& 
fide  agreed  with  B.  to  pay  him  as  soon  as  he  re- 
ceived the  rents,  and  after  this  A.  became  bank- 
rupt : — Held,  that  the  assigrnecs  of  A.  could  not 
recover  this  sum  from  the  broker,  though  he  did 
not  in  fact  pay  it  over  to  B.  till  after  the  commis- 
sion issued.    .Bedford  v.  Perkins,  3  C.  &  P.  90. 

2.  Undeb  the  Bankbuptcy  Act,  1869, 
a.  Prandnlent  Oonveyanoes. 
i.  What  are, 

a.  Assignments  of  Debtor's  Property, 
See  also  ant ey  IV.,  ACT  OF  Bankbuptct. 

When  Creditor  entitled  to  haye  Mt  aeide.]— 

The  result  of  the  authorities  decided  upon  13 
£liz.  c.  5,  is,  first,  that  where  a  debt  contracted 
antecedently  to  the  settlement  exists,  a  subse- 
quent creditor  has  the  same  rights  as  an  antece- 
dent creditor  would  have  against  the  settlor; 
and  secondly,  that  whether  or  not  the  settlor  had 
any  intention  to  tlefraud  his  creditors,  a  creditor 
having  a  debt  existing  at  the  date  of  the  settle- 
ment, has  a  right  to  have  the  settlement  set 
aside  if  the  ultimate  effect  of  it  is  to  delay  or  de- 
fraud him  with  regard  to  his  debt.  Freeman  v. 
Pope,  39  L.  J.  Ch.  148.  Affirmed,  5  L.  R.,  Ch. 
538 ;  39  L.  J.,  Ch.  689  ;  21  L.  T.  816 ;  18  W.  R. 
906— C.  A. 

A  bill  of  sale  of  all  the  grantor's  then  existing 
and  after-acquired  property,  by  way  of  mortgage 
to  secure  an  existing  debt  and  future  advances, 
is  not  necessarily  void  under  the  statute  13  Eliz. 
c.  5.  It  will  only  be  void  if  it  is  not  made  bond 
fide,  i.e.,  if  it  is  a  mere  cloak  for  retaining  a 
benefit  to  the  grantor.  Nor,  if  the  time  be  past 
within  which  the  execution  of  the  deed  is  an  act 
of  bankruptcy,  available  for  adjudication  against 
the  grantor,  or  within  which  the  deed  can  be  set 
aside  as  a  fraudulent  preference,  can  it  be  treated 
as  void  under  the  bankruptcy  law.  Games,  Ex 
parte,  Bamford,  In  re,  12  Ch.  D.  314  ;  40  L.  T. 
789  ;  27  W.  R.  744— C.  A. 

The  defendant  received  from  M.,  a  member  of 
a  trading  firm,  a  bill  of  lading  for  brandy,  for 
the  purpose  of  landing  and  warehousing  it, 
which  he  did,  entering  the  brandy  at  M.'s  re- 
quest in  his  own  name  and  paying  charges 
amounting  to  47/.  Afterwards,  and  whilst  he 
still  had  the  bill  of  lading  in  his  possession,  an 
acceptance  which  had  been  given  by  the  firm  to 
the  defendant  for  245/.  for  the  hire  of  a  ship  fall- 
ing due,  and  the  firm  not  being  able  to  meet  it, 
the  defendant  consented  to  take  M.'s  acceptance 
at  seven  days  for  a  balance  of  account,  including 
the  hire  and  the  47/.,  upon  receiving  M.'s  autho- 
rity to  sell  the  brandy  if  the  bills  were  not  met. 
This  acceptance  not  being  met,  the  defendant 
sold  the  brandy.  The  firm  was  afterwards  adju- 
dicated bankrupt,  and  the  trustee  sued  the  de- 
fendant in  trover  for  the  value  of  the  brandy. 
The  transaction  was  bond  fide,  but  the  brandy 
formed  in  fact  the  whole  property  of  the  firm  : — 
Held,  that  although  the  transaction  under  which 
the  defendant  obtained  power  to  sell  the  brandy 
might  be  a  "  conveyance,  gift,  delivery  or  trans- 
fer "  within  the  meaning  of  the  Bankruptcy 
Act,  1869,  8.  6,  sub-s.  2,  it  was  not  fraudulent 
within  the  meaning  of  the  act,  because  the  de- 


fendant's consent  to  give  the  bankrupt  seven 
days'  time  to  pay  the  debts  due,  taking  his  accept- 
ance at  seven  days,  was  an  equivalent  for  the 
power  of  sale  given  to  the  defendant.  Philps  t. 
Homstedt,  I  £x.  D.  62— Ex.  Ch.  Affirming,  8 
L.  R.,  Ex.  26  ;  42  L.  J.,  Ex.  12  ;  21  W.  B.  174. 

When  an  unregistered  bill  of  sale  of  goods  has 
been  given  to  B.  by  A.  and  kept  secret,  and  not 
acted  upon,  and  subsequently  the  goods  have 
been  sold  to  a  purchaser,  and  the  proceeds  of  the 
goods  paid  to  B.,  the  payment  to  B.  cannot  beset 
aside,  although  A.  was  insolvent  at  the  time,  and 
bankruptcy  followed  shortly  afterwards.  Wilsofi, 
Exparte,  29  L.  T.  860 ;  22  W.  R.  241— L.  J. 

Ine  purchaser  at  the  same  time  bought  the 
bankrupt's  stock-in-trade,  being  nearly  all  the 
rest  of  his  property,  and  gave  a  bill  of  exchange 
for  the  price.  This  bill  was  handed  to  B.  for  the 
benefit  of  the  creditors,  but  not  indorsed  to  bim : 
— ^eld,  that  the  whole  transaction  was  not  an 
assignment  of  the  bankrupt's  whole  property  for 
the  benefit  of  his  creditors.    lb. 

Priyate  Arrangement  not  Binding  on  Cr§- 
diton.] — W.  was  a  partner  in  the  firm  of  W.  4:  Co. 
and  also  carried  on  another  business  separately 
from  the  partnership  on  his  own  private  account. 
W.'s  private  transactions  in  the  latter  busines 
involved  him  in  irretrievable  losses,  the  other 
partners  in  the  firm  excluded  him  from  their 
partnership,  purchasing  his  share  for  749/.  \os,^  so 
as  to  prevent  the  partnership  accounts  being  in- 
terfered with  in  the  proceedings  under  W/s  pros- 
pective bankruptcy : — Held,  that  this  arrange- 
ment between  the  partners,  although  within  the 
terms  of  their  deed  of  association,  did  not  bind 
third  parties,  and  that  the  trustee  for  the  cre- 
ditors of  W.  was  entitled  to  an  account  of  the 
partnership  assets  and  profits.  Warden^  £t 
parte,  Williams,  In  re,  21  W,  R.  51. 

Betaking  Poseesfion.] — B.  sold  certain  fnmi- 
ture,  stock-in-trade,  &c.,  together  with  the  good- 
will and  book  debts  of  her  business  as  a  baker  to 
Y.  for  a  certain  price  payable  by  quarterly  in- 
stalments of  15/.  each,  subject  to  a  proviso  for 
B.'s  retaking  possession  on  default  in  payment  of 
the  instalments.  Y.  made  default,  and  B.  resumed 
possession  on  the  7th  of  November,  1870.  Y.  was 
adjudicated  a  bankrupt  on  the  24th  November, 
1871  : — Held,  that  the  retaking  of  poasesdon  was 
not  fraudulent  or  void  as  against  the  trustee  in 
the  bankruptcy.  Batchelor,  Ex  parte,  Ttmmg, 
In  re,  20  W .  R.  826. 

Y.  also  made  an  assignment  to  B.  of  the  whole 
of  his  (Y.'s)  property  in  repayment  of  a  subsist- 
ing debt ;  the  deed  was  within  twelve  months  ol 
the  adjudication : — Held,  that  the  deed  was 
fraudulent  and  void  as  against  the  trustee  in 
bankruptcy.    Tb, 

Bisiolntion  of  Partnership  invalid.] — A  part- 
nership of  two  was  dissolved,  the  oatgoing 
partner  assigning  to  the  continuing  partner  all 
his  share  in  the  partnership  assets,  and  the  latter 
covenanting  to  pay  the  partnership  debts.  At 
the  date  of  the  assigimient  the  firm  was  insol- 
vent, as  was  also  each  of  the  partners.  The  firm 
being  shortly  afterwards  adjudged  bankrupt : — 
Held,  that  the  transaction  was  void ;  that  it  did  not 
operate  as  a  conversion  of  the  outgoing  partner's 
property  into  the  separate  estate  of  the  con- 
tinuing partner ;  and  that  the  whole  of  the  pro- 
perty, as  it  existed  belonging  to  the  baokrupisat 


1189 


BAHKRVPTCY— Fraudulent  Conveyance. 


1190 


the  date  of  the  assignment,  mnst  still  be  con- 
sidered as  remaining  the  joint  property,  and 
most  be  administered  and  distributed  as  such 
under  the  bankruptcy  among  the  joint  creditors. 
MayoUf  Ex  part  f,  Edwards-Wood,  In  re,  4  De  G., 
J.  &  S.  664. 

ABsignment  on  Demand  parraant  to  Agree- 
ment.]— Two  traders,  brothers,  obtained  advances 
amounting  to  500/.  from  their  father  and  brother 
in  various  sums,  and  in  1870,  on  the  last  advance 
of  250/.,  they  signed  an  agreement  that  they 
would,  on  demand,  assign  the  lease  of  their  pre- 
mises and  their  business,  stock-in-trade,  and  book 
debts  to  the  creditors,  with  a  proviso  that  if  they 
should  repay  the  sums  advanced  the  agreement 
should  be  void,  but  if  they  should  fail  to  do  so  a 
yaluation  should  be  made,  and  the  balance,  if 
any,  should  be  paid  to  the  debtors.  At  the  same 
time  the  lease  was  deposited  with  the  same  cre- 
ditors as  a  security  for  the  due  perfoimance  of  the 
agreement.  In  1873,  the  debtors  became  embar- 
rassed, and  the  creditors  demanded  the  execution 
of  an  assignment  in  pursuance  of  the  agreement, 
which  was  accordingly  executed,  and  the  balance 
of  the  Yaluation  of  the  property,  amounting  to 
123/.,  was  paid  to  the  debtors.  The  assignment 
included  substantially  the  whole  of  the  dcbtor*s 
property,  and  the  creditors  took  possession  of  it 
forthwith.  A  few  days  afterwards  the  debtors 
filed  a  petition  for  liquidation,  and  the  trustee 
applied  to  have  the  deed  of  assignment  of  1873 
declared  void  : — Held,  that  the  agreement  of  1870 
became  a  binding  security  on  demand  being  made, 
and  that  the  assignment  of  1873,  being  based 
upon  it,  was  valid.  Izard,  Ex  parte,  Cook,  In  re, 
9  JL.  R.,  Ch.  271 ;  43  L.  J.,  Bk.  31 ;  30  L.  T.  7 ; 
22  W.  R.  342. 

Consideration  for.] — A  trader  on  the  28th  of 
August  executed  a  bill  of  sale  of  substantially 
the  whole  of  his  property  to  secure  a  debt  for 
which  the  grantee  had  recovered  judgment  on 
the  3rd  of  July,  and  another  debt  which  he  owed 
the  grantee.  The  grantor  had  on  the  4th  of  July 
written  a  letter  to  the  grantee,  undertaking,  in 
the  event  of  his  not  issuing  execution  on  the 
judgment,  to  execute  to  him  on  demand  a  bill  of 
sale  to  secure  the  judgment  debt  and  such  other 
sums  as  he  owed  him.  The  grantee  did  not  enter 
into  any  agreement  not  to  enforce  the  judgment, 
but  in  fact  he  did  not  issue  execution.  On  the 
29th  of  August  another  creditor  levied  execution 
at  the  grantor's  place  of  business,  and  on  the  1st 
of  September  the  grantor  filed  a  liquidation  peti- 
tion. He  had  between  the  4  th  of  July  and  the 
29th  of  August  received  by  the  carrying  on  of 
his  business  sums  amounting  to  10,000/.  : — Held, 
that  no  equivalent  had  been  given  for  the  bill  of 
sale,  and  that  it  was  void  as  against  the  trustee 
in  the  liquidation.  Cooper,  Ex  parte,  Baum,  In 
re,  10  Ch.  D.  313  ;  48  L.  J.,  Bk.  40 ;  39  L.  T.  621 ; 
27  W.  B.  298— C.  A. 

Growing  Crops.] — A  bill  of  sale  of  growing 
crops  does  not  require  registration  under  the 
Itills  of  Sale  Act,  1854.  Payne,  Ex  parte.  Cross, 
Jn  re,  11  Ch.  D.  539  j  40  L.  T.  563  ;  27  W.  R.  808— 
C.  A.  And  see  Brantom  v.  Griffits,  2  C.  P.  D.  212 ; 
46  L.  J.,  C.  P.  408 ;  36  L.  T.  4 ;  29  W.  R.  313— C.  A. 

On  the  2nd  of  May  a  farmer  executed  a  bill  of 
sale  of  bis  furniture  and  growing  crops,  being 
the  whole  of  his  property,  to  P.,  the  only  cou- 
gideration  for  it  l^ing  the  forbearance  of  P.  to 


seize  the  property  under  a  bill  of  sale  given  to 
him  four  mouths  previously,  as  he  allied,  for 
value,  and  not  registered.  On  the  3rd  of  May  the 
grantor  gave  a  bUl  of  sale  of  the  same  property 
to  C.  in  consideration  of  a  present  advance  of 
money.  C.  had  no  notice  of  P.'s  bill  of  sale. 
Neither  of  the  bills  of  sale  was  registered.  C. 
took  possession  of  the  property  on  the  20th  of 
August,  and  P.  on  the  23rd  of  August.  On  the 
20th  of  August  the  grantor  filed  a  liquidation 
petition,  and  on  the  Ist  of  October  he  was  adju- 
dicated a  bankrupt : — Held,  that  P.'s  bill  of 
sale  was  void  as  against  the  trustee  in  bank- 
ruptcy of  the  grantor  as  an  act  of  bankruptcy, 
and  that  C.'s  bill  of  sale,  so  far  as  regarded  the 
furniture,  was  also  void  as  against  the  trustee 
for  want  of  registration,  notwithstanding  the  fact 
that  he  had  no  notice  of  the  act  of  bankruptcy 
to  which  the  trustee's  title  related  back.   lb. 

But,  as  to  the  growing  crops,  held,  that  C.'s 
bill  of  sale  was  a  protected  transaction  by  virtue 
of  ss.  94  and  95  of  the  Bankruptcy  Act,  1869,  and 
was  therefore  good  as  against  the  trustee,     lb. 

The  fact  that  a  bill  of  sale  is  set  aside  as  Yoid 
against  the  trustee  in  bankruptcy  of  the  grantor 
does  not  entitle  the  trustee  to  stand  in  the  place 
of  the  grantee,  and  thus  acquire  priority  over 
the  grantee  under  a  valid  bill  of  sale  subsequently 
executed  by  the  grantor.    lb. 

Voluntary  Settlements.]— A  settlor,  at  the  time 
of  making  a  voluntary  settlement,  made  a  state- 
ment of  his  assets  and  liabilities,  shewing  a 
balance  in  his  favour.  He  was  incurring  heavy 
liabilities  as  managing  director  of  a  company, 
and  from  transactions  on  the  Stock  Exchange. 
Nine  months  after  the  date  of  the  settlement  he 
called  a  meeting  of  his  creditors,  and  laid  before 
them  a  statement  shewing  himself  to  be  insol- 
vent, and  subsequently  he  became  bankrupt : — 
Held,  that  the  burden  was  upon  him  to  shew 
solvency  at  the  date  of  the  settlement.  Crossley 
V.  Elworthy,  12  L.  R.,  Eq.  158  ;  40 L.  J.,  Ch.  480  ; 
24  L.  T.  607 ;  19  W.  R.  842. 

Semble,  that  damages  recoYered  in  an  action 
commenced  after  the  settlement  for  inducing  the 
settlor  to  become  a  member  of  a  company  by 
false  and  fraudulent  misrepresentations  made 
previously  to  the  settlement  must  be  taken  into 
consideration  in  estimating  the  settlor's  solvency 
at  the  date  of  the  settlement,    lb. 

A  distribution  by  a  debtor,  when  in  a  weak 
state  of  mind  and  of  body,  of  the  whole  of  his 
property  among  his  children,  partly  in  con- 
sideration of  annuities  for  his  life,  partly  by 
voluntary  settlement,  and  partly  by  pecuniary 
gifts,  is  void  as  against  creditors  under  13  Eliz. 
c.  5,  the  children  being  aware  at  the  time  that 
the  creditors'  claims  would  be  defeated,  though 
the  debtor  had  no  such  intention.  Cornixh  v. 
Clark,  14  I..  R.,  Eq.  184  ;  42  L.  J.,  Ch.  14  ;  26 
L.  T.  494  ;  20  W.  R.  897. 

In  the  absence  of  an  actual  intent  to  defeat, 
delay,  or  hinder  creditors,  a  voluntary  settle- 
ment, made  by  a  settlor  in  embturassed  circum- 
stances, but  having  property  not  included  in  the 
settlement,  ample  for  payment  of  the  debts 
owing  by  him  at  the  time  of  making  it,  may 
be  supported  against  creditors,  although  debts 
due  at  the  date  of  the  settlement  may  to  a  con- 
sixkiiable  amount  remain  unpaid.  Kent  v.  Itiley, 
14  L.  R.,  EcK  190 ;  41  L.  J.,  Ch.  669 ;  27  L.  T. 
2GJ  ;  20  W.  R.  852. 

A  voluntary  settlement  whereby  the  settlor 
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to  the  benefit  of  the  security  as  against  the  other 
creditors  ;  for,  as  the  solicitor  retained  no  benefit 
for  himself,  the  gift  was  bond  fide  within  13 
Eliz.  c.  5.     lb, 

Seeuritj  to  Banken  to  enablo  Dobtor  to  oarry 
on  BnsineM.] — A  company  having  largely  over- 
drawn its  banker*8  account,  and  wanting  farther 
accommodation  for  the  purpose  of  carrying  on 
its  business,  made  an  equitable  mortgage  of  the 
bulk  of  its  property  to  the  bank.  Six  months 
afterwards  the  company  was  wound  up  : — Held, 
that  such  security  did  not  operate  as  a  fraudulent 
preference,  and  that  the  bank  was  entitled  to  the 
full  benefit  of  it.  Patent  File  Company,  In  re^ 
Jf inning  ham  Banking  Company^  In  re,  23  L.  T. 
484  ;  19  W.  R.  44.  Affirmed.  6  h,  R.,  Ch.  83 ;  43 
L.  J.,  Ch.  190. 

B.  had  overdrawn  his  account  at  his  bankers' 
and  the  bankers,  four  months  before  he  became  a 
bankrupt,  obtained  a  charge  from  him  to  secure 
this  account,  on  moneys  coming  to  him  from  third 
parties ; — Held,  that  the  charge  was  good,  and 
that  no  case  of  fraudulent  prSerence  had  been 
proved*  London  and  County  Bank,  Ex  parte. 
Brown,  In  re,  16  L.  R.,  Kq.  391  ;  42  L.  J.,  Bk. 
112  ;  29  L.  T.  73. 

3.  Efpect  of  Pbeferekce. 

The  effect  of  bankruptcy  upon  a  fraudulent  pre- 
ference, is  not  to  put  the  goods  in  the  same  situa- 
tion as  if  they  were  actually  the  goods  of  the 
bankrupt,  so  as  to  vest  them  at  once  by  the  bank- 
ruptcy in  the  assignees,  independently  of  any 
election  on  their  part,  other  than  their  acceptance 
of  the  office  of  assignee,  but  by  a  transfer  which 
is  a  fraudulent  preference,  the  property  vests  in 
the  transferee,  subject  to  be  divested  by  the 
assignees  at  their  election,  and  the  title  of  the 
transferee  is  perfect,  except  so  far  as  it  is  avoided 
by  the  assignees.  Newnkam  v.  Stevenson,  10 
C.  B.  713  ;  20  L.  J.,  C.  P.  Ill  ;  15  Jur.  360. 

The  commencement  of  an  action  of  trover, 
which  may  be  abandoned  at  any  time,  and  which 
assumes  that  the  goods  came  into  the  possession 
of  the  defendant  lawfully,  cannot,  without  more, 
be  taken  to  be  an  election  on  the  part  of  the 
assignees  to  avoid  the  transfer.     lb. 

4.  Remedies  in  respect  of  I^efebence. 

Bight  of  Tmitoo  to  Proeoeds.] — When  goo<l6 
have  been  assigned  to  a  creditor  by  a  debtor  on 
the  eve  of  bankruptcy  under  circumstances  which 
make  it  a  fraiMiulent  preference,  and  the  goods 
have  been  sold  by  the  creditor  before  the  bank- 
ruptcy, it  is  immaterial  that  the  adjudication 
was  on  the  bankrupt's  own  petition,  so  that  the 
fraudulent  preference  was  not  void  as  an  act  of 
bankruptcy  to  which  the  assignees'  title  could 
relate ;  the  assignees  may  still  recover  the  pro- 
ceeds from  the  creditor,  inasmucdi  as  a  transac- 
tion amounting  to  a  fraudulent  preference  is 
voidable  at  the  election  of  the  assignees,  as  con- 
trary to  the  spirit  of  the  bankruptcy  laws. 
Marks  V.  Feldman,  5  L.  R.,  Q.  B.  275  ;  39  L.  J-, 
Q.  B.  101 ;  10  B.  &  S.  371— Ex.  Ch. 

When  only  Indlyidnal  Croditor  wonld  he  bent- 
iited.] — ^When  the  result  of  recovering  property 
alleged  to  have  been  delivered  to  a  creditor  by 
way  of  fraudulent  preference  would  not  be  for 
the  benefit  of  the  creditors  at  large,  but  of  an 


individual  creditor  who  claims  a  security  on  it, 
the  trustee  ought  not  to  take  proceedings  for  the 
recovery  of  the  property  himself ;  nor  will  the 
individual  creditor  be  allowed  to  take  them  in 
his  name.  Cooper,  Ex  parte,  Zuceo,  In  re,  10 
L.  R.,  Ch.  610 ;  44  L.  J.,  Bk.  121  ;  33  L.  T.  3  ; 
23  W.  R.  782. 


XVI.   FRAUDULENT  CONVEYANCES  AND 
PROTECTED  TRANSACTIONS. 

1.  Under  Statutes  prior  to  the  Bank- 
ruptcy Act,  1869. 

a.   Sale  of  Goods. 

Where  a  trader  on  the  eve  of  bankruptcy 
makes  a  collusive  sale  of  his  goods  to  A.,  Ok 
assignees  cannot  maintain  trover  for  them,  with- 
out proving  a  demand  and  refusal.  Mxon  v. 
Jenkins,  2  H.  Bl.  135. 

A  fraudulent  sale  of  goods  by  a  bankrupt  to  a 
creditor,  in  order  to  keep  up  his  sinking  credit, 
to  prefer  this  one  and  cheat  the  others,  is  void. 
Martin  v.  Peutress,  4  Burr.  2477. 

A.  purchased  of  B.,  a  hop  merchant,  a  Ubraiy, 
and  paid  him  the  value ;  B.  at  that  time  had  com- 
mitted an  act  of  bankruptcy,  of  which  A.  had 
no  knowledge  : — Held,  that  the  assignees  could 
not  recover  the  value  of  the  books,  without  at 
least  tendering  the  price,  inasmuch  as  the  pay- 
ment made  by  A.  was  declared  vaUd  by  6  Geo. 
4,  c.  16,  8.  82  ;  and,  in  order  to  give  full  effect  to 
that  enactment,  A.  must  at  least  have  a  lien  on 
the  books  in  respect  to  which  he  had  made  the 
payment,  until  the  assignees  tendered  him  the 
sum  paid.    Hill  v.  Farnell,  9  B.  &  0.  45. 

A  trader  in  prison  employed  an  auctioneer  to 
sell  goods,  who  sent  him  the  proceeds  by  the 
hancS  of  the  defendant ;  the  trader  became  bank- 
rupt by  lying  two  months  in  prison  : — Held,  that 
his  assignees  could  not  recover  from  the  defen- 
dant, who  was  a  mere  bearer,  the  money  he  had 
so  received  and  paid  over.  Coles  v.  Wrights  4 
Taunt.  198  ;  2  Rose,  110.  And  see  Tope  v.  Hoe- 
kin,  7  B.  &  C.  101  ;  9  D.  &  B.  881. 

In  an  action  by  the  assignees  of  bankmpta.  to 
recover  tiie  value  of  goods  alleged  to  have  been 
delivered  to  the  defendant  in  contemplation  of 
bankruptcy ;  evidence  that  the  goods  were  deti- 
vcred  in  payment  and  satisfaction  of  a  debt  due 
from  the  bankrupts  to  the  defendant,  does  not 
support  a  plea  alleging  that  th^  goods  were  boos 
fide  sold  and  delivered  to  defendant  by  the  bank- 
rupts before  the  issuing  of  a  fiat  and  without 
notice  of  an  act  of  bankruptcy,  and  that  the 
defendants  bon4  fide  paid  for  them.  Baekheme 
V.  Jone$,  1  Scott,  148, 

Evidence  that  other  creditors  of  the  bankmpts, 
to  whom  goods  had  been  delivered  under  similar 
circumstances,  had  subsequently  given  Hhem.  up 
to  the  assignees  or  paid  their  value,  is  irrelevant 
and  inadmissible.    lb. 

A  bankrupt,  previously  to  his  bankruptcy,  de^ 
posited  timber  with  wharfingers,  to  be  kept  at 
their  wharf,  and  delivered  on  payment  o€  the 
wharfage.  On  the  7th  February,  1848,  a  fiat 
issued  against  him.  The  bankrupti  after  the  fiat, 
sold  the  timber,  and  between  September,  1848, 
and  January,  1849,  it  was  delivered  to  the  pur- 
chaser by  the  wharfinger,  who  had  no  notice  ol 
bankruptcy.  In  trover,  by  the  asngnees : — Held, 
that  the  wharfingers  were  not  liable  for  the 
value  of  the  timbn,  being  protected  by  €  Geow  4» 
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c.  16, 8.  84.     Cannan  v.  South  Eattern  Hailway 
Company,  7  Ex.  843 ;  21  L.  J.,  Ex.  267. 

b.   Qittm  of  Xoney. 

To  OhildreiLl — Money  given  by  a  father,  who 
is  a  trader,  to  his  son,  to  advance  him  in  a  part- 
nership trading  concern,  was  not  within  1  Jac.  1, 
c.  15, 8.  5,  and  could  not  be  recovered  from  the 
son  by  the  assignees  of  the  Either,  who  after- 
wards became  bfuokrapt.  Kttuington  v.  Chantler^ 
2  M.  &  S.  36. 

A  fraadnlent  gift  of  money,  in  contemplation 
of  insolvency,  may  be  avoided  by  the  assignees. 
AheU  V.  DanieU,  M.  &  M.  870. 

Where  a  bankrupt,  in  the  habit  of  supplying 
his  son  with  money  to  pay  his  bills,  gave  him 
2002.  JQst  before  he  stopped  payment,  being 
at  the  time  insolvent,  but  not  expecting  to  be- 
come a  bankrupt : — Held,  that  the  question  for 
the  jury,  in  an  action  by  his  assignees  against 
the  son  to  recover  that  money,  was  whether  it  was 
given  in  the  ordinary  course  of  maintaining  his 
son,  or  as  a  fraudulent  preference  of  the  son  over 
the  creditors,  made  in  contemplation  of  insol- 
vency. Such  gift  of  money  was  not  within  the 
meaning  of  6  Geo.  4,  c.  16,  s.  73.     Ih, 

o.  Olaisui  of  Lien. 

Where  a  master  and  part  owner  of  a  vessel 
consigned  her  to  the  defendants,  who  were  ship- 
brokers,  on  the  usual  terms  of  commission,  on 
which  the  ship's  papers  were  handed  over  to 
them,  and  they  made  disbursements  on  his  ac- 
count ;  and  he  was  afterwards  arrested,  and  lay 
in  prison  more  than  two  months,  on  which  a 
commission  was  issued  against  him,  and  the 
plaintifis  were  appointed  his  assignees :  and 
whilst  he  was  in  prison,  the  defendants  adjusted 
their  account  with  him,  and  received  the  balance 
due  to  them,  on  account  of  their  disbursements, 
and  at  the  same  time  delivered  to  him  the  ship's 
papers : — ^Held,  in  an  action  by  the  assignees  lor 
the  recovery  of  such  balance,  that  they  were  not 
entitled  to  recover,  as  the  defendants  had  a  lien 
on  the  papers  until  their  account  was  adjusted 
^nd  paid ;  and  that  neither  the  bankrupt  nor 
his  assignees  could  have  disposed  of  the  vessel 
before  fie  papers  were  given  up.  Thompson  v. 
Beation,  7  Mooie,  548  ;  1  Bing.  145. 

Semble,  that  2  &  H  Vict,  c  29,  operated  to 
protect  a  claim  of  general  lien  on  goods  of  a 
bankrupt  coming  into  the  hands  of  the  party 
before  the  fiat,  without  notice  of  an  act  of  bank- 
nptcy.  Bowman  v.  Malcolm,  11  M.  &  W.  833 ; 
12  L.  J.,  Ex.  397. 

The  bankrupt,  a  woolstapler  at  Huddersfield, 
was  in  the  habit  of  directing  purchases  of  wool 
to  be  consigned  to  the  defendant,  a  wharfinger 
and  shipping  agent  at  Hull,  who  forwarded  them 
to  him  at  Huddersfield.  In  July,  1841,  the 
bankrupt  purchased  wool  in  Scotland,  which 
was  paid  for  by  E.,  his  agent  there,  and  by  him 
forwarded  to  the  defendant  at  Hull.  Part  of  the 
woo],  condsting  of  ten  bags,  arrived  at  Hull  on 
the  27th  of  September,  and  a  portion  of  it  was, 
-at  ten  o'clock  on  that  morning,  taken  possession 
of  by  the  defendant,  the  remainder  being  taken 
possession  of  by  him  between  ten  o'clock  and 
bar.  E,,  who  had  not  been  repaid  the  advances 
made  by  him  for  the  purchase  of  wool,  received 
a  letter  from  the  bankrupt  on  the  2l8t  of  Sep- 
tember, which,  after  informing  him  of  his  insol- 


vency, directed  him  to  get  the  wool  and  do  the 
best  he  could  to  save  himself ;  and,  accordingly, 
on  some  day  between  the  26th  September  and 
the  1st  October,  he  gave  directions  to  the  de- 
fendant to  seize  the  wool.  The  remaining  por- 
tion of  the  wool  arrived  on  the  3rd  October,  and 
was  delivered  into  the  defendant's  warehouses  on 
the  6th,  7th,  and  8th  of  that  month.  An  act  of 
bankruptcy  was  committed  on  the  22nd  of  Sep- 
tember, the  fiat  was  dated  and  issued  on  the  27th, 
and  was  signed  between  twelve  o'clock  and  two 
o'clock,  but  it  did  not  appear  at  what  hour  it 
was  delivered  out  The  defendant,  who  claimed 
to  retain  the  wool  in  payment  of  a  general 
balance,  had  been  in  the  habit  of  sending  to  the 
bankrupt,  together  with  the  goods,  printed 
delivery  orders,  which  stated  that  all  goods  were 
considertdd  as  general  lien,  subject  not  only  to 
freight  but  also  to  the  balance  of  any  former 
account  due  from  the  owners  or  consignors. 
These  orders  had  been  seen  more  than  once  in 
the  bankrupt's  hands,  and,  on  one  occasion,  the 
weights  therein  stated  had  been  altered  by  him. 
The  defendant  claimed  to  retain  the  wool  as  a 
lien  in  respect  of  a  general  balance : — Held,  in 
trover  by  the  assignees  to  recover  the  value  of 
the  wool,  that  the  agent  E.  had  no  right  to  the 
goods,  that  the  defendant  had  not  a  general  lien, 
and  that  the  assignees  wer^  entitled  to  recover 
the  value  of  the  whole,    llr. 

d.  Attachments  of  Money  and  Gh>ods. 

B.,  by  charter-party,  hired  a  ship  of  the 
owners,  to  carry  a  cai^go  to  Hayti,  and  engaged 
to  find  a  homeward  cargo.  On  the  ship's  arrival 
at  Havti,  B.  assigned  the  cargo  to  C  as  a  security 
for  advances.  The  hire  not  having  been  paid, 
the  ownei's,  under  a  judgment  of  a  court  at 
Hayti,  attached  the  cargo  in  the  hands  of  C.  to 
discharge  the  claim  for  hire  ;  and  B.  having  de- 
clined to  find  a  homeward  c^rgo,  the  captain 
procured  one  for  the  owners,  who  received  the 
freight  on  its  arrival  in  London  : — Held,  on  B.'s 
having  become  bankrupt  subsequently  to  the 
assignment,  that  his  assignees  could  not  recover 
from  the  owners  the  proceeds  of  the  cargo  at- 
tached at  Hayti,  or  of  the  homeward  freight. 
Kymer  v.  LarUn,  5  Bing.  71  ;  1  M.  &  P.  183. 

A.,  a  foreign  merchant,  purchased  in  his  own 
name,  but  on  account  and  with  the  money  of  B., 
a  British  merchant,  bank  shares  in  the  French 
funds.  The  latter  drew  bills  on  A.  which  he 
accepted,  on  the  security  of  such  shares  standing 
in  his  name ;  and  these  bills  were  assigned  by  B. 
for  a  valuable  consideration  to  C,  a  British  sub- 
ject. Before  they  became  due,  B.  authorized  A. 
by  letter  to  sell  the  bank  shares,  in  order  to 
reimburse  himself  against  the  bills.  Before  the 
letter  arrived,  A.  had  stopped  payment,  and 
afterwards  became  bankrupt,  and  the  biUs  were 
dishonoured :  B.  also  afterwards  became  bank- 
rupt. C,  by  process  in  the  foreign  country, 
attached  the  bank  shares  standing  in  the  name 
of  A.  for  the  debts  due  to  him  on  the  bills ;  and 
the  court  there  decreed  that  the  bank  shares 
should  be  sold,  and  the  proceeds  should  be 
applied  first  to  pay  a  debt  due  from  B.  to  A.,  and 
afterwards  to  retire  the  bills.  Under  this  decree 
C.  received  a  certain  sum  of  money  on  account 
of  the  bills : — Held,  that  the  assignees  of  A« 
could  not  recover  such  sum  back,  as  money  be- 
longing to  B.     Cazenove  v.  Prevott,  5  B.  &  A.  70, 

A  judgment  creditor  of  G.  obtained  a  judge's 
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order  attaching  the  debts  due  from  the  gamiBhee, 
and  ordering  the  latter  to  attend  and  shew  cause 
whj  he  should  not  pay  the  judgment  creditor 
the  debt  due  to  G.  The  only  claim  of  G.  against 
the  garnishee  was  on  a  contract  for  the  sale  of 
goods,  by  which  the  garnishee  had  undertaken  to 
give  bills  payable  at  certain  periods  not  elapsed. 
The  garnishee,  without  waiting  for  any  further 
order,  gave  the  judgment  creditor  his  promissory 
note  for  the  amount  becoming  due  to  G.,  pay- 
able by  instalments,  and  paid  one  instalment 
after  notice  of  an  act  of  bankruptcy  by  G. : — 
Held,  that  the  order  and  note  and  payment  were 
no  answer  to  an  action  by  G.'s  assignees  against 
the  garnishee  on  his  original  contract  with  G. 
Turner  v.  Jtmes,  1  H.  &  N.  878  ;  26  L.  J.,  Ex. 
262. 

From  the  time  of  the  service  upon  a  garnishee 
of  an  ex  parte  order  of  attachment,  under  17  & 
18  Vict.  c.  125,  s.  62,  the  debt  due  to  the  judg- 
ment debtor  is  bound  in  the  hands  of  the  gar- 
nishee, but  subject  to  12  &  13  Vict.  c.  106,  s.  184, 
for  the  distribution  of  the  bankrupt's  property. 
Holmes  V.  lkitt(m,  6  £1.  &  Bl.  66  ;  24  L.  J.,  Q.  B. 
346  ;  1  Jut.,  N.  S.  975. 

e.  Xortffages. 

If  a  mortgagor  in  possession  becomes  bank- 
rupt, and  the  mortgagee  gives  notice  to  the 
tenants  to  pay  him  the  by-gone  rents,  a  payment 
io  the  mortgagee  is  good  against  the  assignees  of 
the  mortgagor.    Pope  v.  Biggs,  9  B.  &  C.  245. 

M.,  a  trader  engaged  in  extensive  concerns,  was 
in  perilous  circumstances,  and  likely  to  become 
bankrupt,  although  not  suspected,  from  January, 
1831,  to  January,  1832,  when  he  actually  became 
bankrupt.  Among  others,  he  owed  his  son 
12,0002.,  which  debt,  upon  his  son's  marriage, 
was  settled  on  the  son's  wife.  In  May,  1831, 
some  of  M.'s  property  in  Middlesex  was  released 
from  mortgage,  and  M.,  at  the  request  of  his  son, 
on  the  1st  July,  1831,  conveyed  it  to  the  trustees 
under  his  son's  marriage  settlement,  as  a  security 
for  or  in  discharge  of  the  debt  due  from  him  to 
his  son.  The  transfer  was  not  registered  or 
otherwise  made  public  till  after  M.'8  bankruptcy. 
A  jury  having  found  that  it  was  not  made  volun- 
tarily by  way  of  fraudulent  preference,  or  in 
contemplation  of  bankruptcy,  the  court  refused 
to  grant  a  new  trial.  Belcher  v.  Prittie,  4  M.  & 
Scott,  295  ;  10  Bing.  408. 

On  a  suit  instituted  by  the  assignees  of  a  bank- 
rupt mortgagor  for  payment  of  the  surplus  of 
the  proceeds  of  the  mortgaged  property,  which 
had  been  sold  by  transferees  of  the  mortgage : — 
Held,  that  the  transferees  were  entitled  to  tack 
a  debt  insufficiently  secured  by  a  previous  mort- 
gage of  other  property  made  to  them  directly, 
although  they  took  the  transfer  after  and  with 
notice  of  the  adjudication  of  bankruptcy.  8elhg 
V.  Pomfret,  3  De  G.,  F.  &  J.  595. 

A  trader,  l^eing  indebted  to  the  defendant  in 
570/.  upon  a  balance  of  account  for  goods,  and 
being  pressed  for  payment,  as  an  inducement  for 
forbearance  executed  a  deed  by  which  he  mort- 
gaged to  the  defendant  the  public-house  in  which 
he  carried  on  his  business,  and  assigned  to  him 
his  trade  and  other  fixtures,  with  a  covenant  for 
payment,  with  interest,  by  instalments,  the  period 
for  payment  extending  over  several  months,  and 
a  proviso  that  on  payment  of  the  instalments  the 
deed  was  to  be  void,  but  on  default  the  defendant 
might  enter  and  sell.    He  continued  his  busi- 


ness, receiving  supplies  of  goods  and  advanoes 
from  the  defendant,  and  making  various  pay- 
ments to  creditors,  until  he  became  bankrupt  :— 
Held,  that  tiie  deed  was  not  void  as  a  fraudulent 
preference,  for  even  if  made  in  contemplation  of 
bankruptcy,  it  was  not  voluntary,  but  procured 
by  pressure  on  the  part  of  the  defendant.  Hale 
V.  Allnutty  18  C.  B.  605  ;  25  L.  J.,  C.  P.  267 ;  2 
Jur.,  N.  S.  904. 

If  the  deed  liad  been  made  with  a  view  to 
give  the  defendant  a  fraudulent  preference,  the 
trader  being  uninfluenced  by  the  pressure,  it 
would  have  been  void,  notwithstanding  the 
pressure ;  but  as  the  pressure  exercised  some 
influence  on  his  mind,  there  was  no  fraudulent 
preference.    lb. 

A  solicitor  paid  off  vrith  his  own  money  a 
mortgage  debt  on  a  client's  property,  which  was 
thereupon  re-conveyed  to  the  client.  The  solici- 
tor took  the  title-deeds  by  way  of  equitable 
mori^;age,  with  a  written  memorandum.  After- 
wards he  induced  another  client  to  advance  a 
smaller  sum  on  a  proposed  mortgage  of  the  pro- 
perty. The  money  was  paid  to  the  solicitor  by 
the  second  client,  and  a  mortgage  was  prepared 
for  execution  by  the  fljrst  client  who,  howevia, 
never  executed  it,  nor  was  aware  of  the  intended 
security.  The  title-deeds  were  kept  by  the 
solicitor  apart  from  other  deeds  of  the  mort- 
gagor, but  were  not  placed  in  any  box  of  the 
proposed  mortgagee.  On  the  solicitor  becoming 
bankrupt : — Held,  that  the  second  client  had  a 
valid  security  on  the  property  as  against  the 
assignees,  and  the  property  having  been  sold  by 
arrangement : — Held,  that  he  was  entitled  to  he 
paid  his  principal  and  interest  and  costs  in 
priority  to  any  claim  on  the  part  of  the  assignees 
in  respect  of  the  residue  of  the  sum  secured. 
IRrtzel,  Ex  parte,  3  De  G.  &  J.  464. 

f.  Delivery  of  Billa  or  Cheques  as  Security. 

Where  a  bankrupt,  seven  days  before  his  bank- 
ruptcy, deposited  a  bill  by  way  of  security 
with  a  party,  without  indorsing  it,  for  a  valoabte 
consideration,  an  order  was  made  that  the  bank- 
rupt should  indorse  it,  no  question  being  raised 
as  to  its  being  a  fraudulent  preference.  Kh»ieij 
Ex  parte,  2  Deac.  394 ;  3  Mont  &  Ayr.  207. 

A.  desired  leave  to.  place  certain  long  bills  in 
B.'s  hands,  and  to  be  allowed  permission  to 
draw,  without  renewal,  bills  of  shorter  dates,  and 
desired  B.  to  calculate  the  sum  to  be  drawn  for, 
allowing  commission ;  and  the  long  bills  indorsed 
by  A.  were  inclosed  to  B.  in  the  same  letter. 
B.  answered,  that,  agreeably  to  A.'s  wishes,  be 
had  discounted  the  bills,  and  then  specified  the 
amount  to  be  drawn  for.  This  transaction  is  not 
an  exchange  or  sale  of  bills  upon  discount,  bat 
a  deposit  of  the  long  bills,  on  condition  of  bemg 
allowed  to  draw  shorter  bills  ;  and  B.,  having 
accepted  A.'s  bills,  and  such  acceptances  being 
di^onoured  in  consequence  of  B.'s  bankrujptcy, 
and  the  long  bills  having  remained  in  spede  in 
B.'s  hands  at  the  time  of  his  bankruptcy,  and 
B.'s  assignees  having  afterwards  received  the 
value  of  them,  A.  may  recover  the  amount  of 
them  as  money  had  and  received  to  his  use. 
Parke  v.  Eliason,  1  East,  544. 

A.  sold  goods  to  B.,  for  which  the  latter  was  to 
pay  by  a  bill  at  three  months  ;  B.  gave  a  dieqoe 
on  his  bankers  (who  were  also  the  bankers  of  A) 
requiring  them  to  pay  A.  on  demand,  in  a  bill  at 
three  months  ;  A.  paid  the  cheque  to  the  bankeis, 
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and  took  no  bill  from  them ;  but  the  amount 
was  transferred  in  the  bankers*  books  from  B/s 
account  to  A.'s  with  the  knowledge  of  both  ;  the 
bankers  failed  before  the  cheques  became  due : — 
Held,  that  A.  could  not  recover  the  value  of  the 
goods  against  B.  Bolton  v.  Bichard,  6  T.  R. 
139 ;  1  £sp.  106. 

A  trader,  in  contemplation  of  bankruptcy  and 
without  solicitation,  put  three  cheques  in  the 
hands  of  his  clerk,  to  be  delivered  to  a  creditor 
at  the  counting-house  of  the  latter  ;  but,  before 
they  were  delivered,  the  cxeditor  called  upon  the 
trader,  and  demanded  payment  of  his  debt : — 
Held<  that  the  intention  to  give  a  voluntary 
preference  not  having  been  consummated,  this 
was  a  valid  payment.  Bayley  v.  Ballard,,  1 
Camp.  416. 

A  trader,  in  a  state  of  insolvency,  and  con- 
cealing himself  from  his  general  creditors,  after  a 
aecret  act  of  bankruptcy,  in  part  payment  of  a 
debt  delivered  a  bill  to  a  creditor  who  was  ac- 
quainted with  his  place  of  retreat,  and  with 
whom  he  was  in  friendly  communication : — 
Held,  that  this  was  not  a  payment  protected  by 
C  Geo.  4,  c.  16,  s.  82.  Bag  nail  v.  AndrrwSy'l 
Bing.  217;  4  M.  &  P.  839. 

A  banker  is  not  justified  in  paying  the  drafts 
of  a  person  who  has  placed  money  in  his  hands, 
after  he  has  notice  of  an  act  of  banknjptcy 
committeti  bv  him.  Vrrfiey  v.  Ifanhry^^  T.  R. 
1 13. 

Payment  of  a  debt  by  a  cheque  may  be  a 
fraudulent  preference.  Simp^on^  Ex  parte,,  1  De 
Gex.  9 ;  14  L.  J.,  Bk.  1  ;  8  Jur.  1150. 

On  Saturday,  the  11  th  of  September,  1841,  the 
firm  of  H.  &  S.,  merchants,  being  in  difficulties, 
determined,  uith  the  advice  of  their  solicitor, 
to  suspend  payment  on  the  following  Monda3^ 
They  accordingly,  at  about  five  o'clock  on  Satur- 
day afternoon,  sent  to  their  bankers  a  v/ritten 
notice  not  to  make  any  further  payments.  But 
about  half-an-hour  previously  to  their  sending 
rach  notice,  they  drew  on  their  bankers  three 
cheques  for  various  amounts,  which  they  gave 
to  three  different  creditors,  one  of  whom  was 
brother  to  H.  k.  S.'s  confidential  clerk,  and 
another  a  cousin  of  Mr.  H.,  and  the  third  their 
solicitor,  and  neither  of  whom  appeared  to  have 
previously  pressed  for  immediate  payment.  Each 
of  the  cheques  was  received  and  cashed  before 
the  notice  not  to  make  further  payments  was 
sent  to  the  bank.  H.  &  S.  never  resumed  pay- 
ment, and  were  ultimately  declared  bankrupts  : 
—Held,  that  these  payments  were  made  by  way 
of  fraudulent  preference,  and  constituted  an  act 
of  bankruptcy.    Ih. 

Securities  given  by  an  uncertificated  bankrupt 
to  a  creditor,  for  debts  contracted  subsequently 
to  and  without  notice  of  the  bankruptcy,  will  be 
valid  as  against  his  assignees.  OazJieau,  In  re, 
2  Jur.,  N.  S.  167. 

A  agreed  with  B.  to  purchase  goods,  and  pay 
for  them  three  days  after  delivery.  The  goods 
were  delivered,  and  on  the  third  day,  A.  being 
unable  to  pay,  B.  drew  a  bill  of  exchange  on  A. 
9t  two  months  for  their  price,  which  A.  himself 
promised  to  discount  the  following  week.  B. 
retained  the  bill  in  his  own  hands  and  did  not 
dispose  of  it.  B.  continuing  to  press  A.  for 
payment,  A.,  on  the  10th  of  November,  signed  a 
paper,  requesting  a  creditor  of  his  to  pay  the 
amount  of  his  debt  to  B.  On  the  19th  of 
November,  being  the  day  on  which  the  bill  fell 
doe,  A.  was  adjudicated  a  bankrupt  on  his  own 


petition.  The  creditor  having  paid  the  sum  to 
A.*8  assignees,  B.  claimed  the  money.  The 
evidence  shewing  to  the  satisfaction  of  the  court 
that  the  bill  was  g^vcn  only  as  a  security,  that 
there  was  no  intention  to  depart  from  the  terms 
of  the  original  contract,  and  that  pressure  had 
been  put  upon  A. : — Held,  that  the  signing  of 
the  paper  was  not  an  act  of  fraudulent  prefer- 
ence, and  that  B.  was  entitled  to  the  debt.  SeaU, 
Ex  parte,  10  L.  T.  315— L.  J. 

ff.  Delivery  of  Goods  as  Seourity. 

The  facts  that  the  debtor,  being  pressed  for 
payment  by  one  creditor,  and  being  unable  to 
pay  him,  went  to  another  creditor,  and,  declaring 
that  he  must  close  his  shop  unless  he  could  sell 
his  stock,  induced  him  to  accept  an  assignment 
of  his  stock,  partly  for  the  debt  already  due  to 
him,  and  partly  for  a  fresh  advance,  do  not  con- 
stitute evidence  of  a  fraudulent  preference;  of 
such  creditor,  nor  of  any  fraudulent  inteut,  so  as 
to  invalidate  the  assignment  as  against  the 
creditors  under  a  subsequent  bankruptcy.  Bell 
V.  Siwp»on,  2  H.  &  N.  410  ;  26  L.  J.,  Ex.  363. 

Where  the  act  of  delivering  goods  by  a  trader 
to  secure  the  defendant,  who  was  under  accept- 
ances for  him,  i>ayabie  at  a  future  day,  was  clearly 
not  voluntary  on  the  trader's  part,  but  made  in 
consequence  of  the  urgency  of  the  defendant 
(evidenced  by  the  proposal  for  giving  such 
security  originating  with  him),  it  is  immaterial 
to  consider  whether  the  trader  had  his  bankruptcy 
in  contemplation  at  the  time ;  nor  will  the 
transaction,  being  bon&  fide  and  not  colourable, 
be  impeached  by  the  secrecy  with  which  the 
delivery  was  made  by  the  trader,  in  order  to 
save  his  own  credit  in  the  view  of  the  world. 
Crosby  v.  Crouch,  11  East,  256  ;  2  Camp.  166. 

When  a  trader,  being  pressed  by  a  creditor  for 
payment  or  security,  one  or  other  of  which  he 
said  he  would  have,  gave  a  bill  of  sale  of  certain 
wools  and  cloths  in  a  mill,  apparently  the  whole 
of  his  stock,  and  immediately  left  his  business 
and  home,  and  became  a  bankrupt ;  this,  ina<;- 
much  as  the  act  done  did  not  redeem  the  trader, 
even  from  any  present  difficulty,  which  is  the 
ordinary  motive  for  such  an  act  when  really 
done  under  the  pressure  of  a  threat,  is  evidence 
that  it  was  not  done  under  such  pressure,  but 
voluntarily,  and  with  a  view  to  prefer  the 
particular  creditor,  in  contemplation  of  bank- 
ruptcy ;  and  is  therefore  void  against  the  other 
creditors  of  the  bankrupt.  TJun'nton  v.  Har- 
greaven,  7  East,  544. 

A  trader  may  make  a  transfer  of  his  goods,  on 
the  eve  of  bankruptcy,  to  a  creditor  who  com- 
pels him  BO  to  do  by  any  threat ;  but  a  voluntar>^ 
and  fraudulent  prefereiioe  is  an  act  moving  from 
tjhe  trader,  whereby  he  elects  to  favour  a  particular 
creditor.     Heed  v.  Ay  ton,  Holt,  503. 

If  a  bankrupt,  on  the  eve  of  his  bankruptcy, 
fraudulently  delivers  goods  to  one  of  his  creditors, 
the  assignees  may  disaffirm  the  contract,  and 
recover  the  value  of  the  goods  in  trover  ;  but  if 
they  bring  assumpit,  they  affirm  the  contract, 
and  then  the  creditor  may  set  off  his  debt. 
Smith  V.  Hohson,  4  T.  R.  211. 

Whether  a  trader  in  embarrassed  circumstances, 
who  delivers  goods  to  a  creditor  in  discharge  of 
his  debt,  does  it  in  contemplation  of  bankruptcy, 
is  a  question  of  fact  for  the  jury.  Fidgetm  v. 
Sharpe,  5  Taunt.  359 ;  1  Rose,  153  ;  I  Marsh. 
196. 
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An  assigumettt  of  goods  at  sea  as  a  collateral 
security  for  a  debt,  and  a  subsequent  indorse- 
ment of  a  bill  of  lading,  are  good  as  against  the 
assignees  of  the  assignor,  who  committed  an  act 
of  bankruptcy  between  the  assignment  of  the 
goods  and  the  indorsement  of  the  bill  of  lading. 
Lempriere  v.  Piuley,  2  T.  R.  485. 

D.,  a  captain  of  a  vessel  belonging  to  the  de- 
fendant, entered  into  an  agreement  with  the 
defendant,  under  which  he  was  to  have  command 
of  the  vessel  for  a  voyage  to  India  and  back,  and 
to  have  for  his  own  use  the  cabin  accommodation 
for  passengers,  for  which  he  was  to  pay  the  owner 
a  certain  sum.  For  purposes  of  his  own  D.  aban- 
doned the  ship  before  her  arrival  in  India,  where- 
upon the  command  was  assumed  by  F.,  the  chief 
mate  ;  after  D.  had  left  the  ship,  he  wrote  to  F., 
giving  him  directions  as  to  the  disposal  of  certain 
property  of  his  then  on  board.  The  owner,  as 
soon  as  he  became  acquainted  with  the  fact  of 
D.  having  quitted  the  ship,  wrote  to  F. ,  confirm- 
ing him  in  the  command,  and  desiring  him  to 
retain  everji^hing  on  board  belonging  to  D.,  who 
was  largely  indebted  to  him.  D.  returned  to 
England,  and  on  the  18th  October,  1834,  at  the 
instance  of  the  defendant,  wrote  him  the  follow- 
ing letter  : — "  I  hereby  authorize  and  request  you 
to  keep  possession  of  all  cabin  furniture  and  other 
property  of  mine  on  board  the  Bolton,  when  she 
arrives,  and  to  place  the  value  of  the  same  to  the 
credit  of  my  account  with  you."  On  the  1 8th  De- 
cember, a  fiat  issued  against  D.  upon  an  act  of  bank- 
ruptcy committed  by  him  on  the  2nd.  The  vessel 
arrived  in  London  on  the  5th  December  : — Held, 
that  the  defendant  had  such  a  possession  of  the 
goods  before  the  bankruptcy  as  to  entitle  him  to 
retain  them  as  against  D.'s  assignees,  by  virtue 
of  the  authority  of  the  18th  October.  Belcher 
v.  Oldfield,  8  Scott,  221  ;  6  Bing.,  N.  C.  102. 

h.   OoodB  retumod  by  Bankmpt  to  Seller. 

A  trader  ordered  bags  of  wool  of  the  defendants 
(merchants)  in  December,  which  were  delivered 
19th  February  following  ;  and  by  the  course  of 
dealing,  the  trader  liad  the  option  of  returning 
the  wool,  for  which  he  had  no  call,  though  previ- 
ously ordered.  The  trader  being  from  home 
when  the  bags  were  delivered,  on  his  return,  the 
same  day,  he  gave  directions  not  to  have  them 
opened  or  entered  in  his  books,  but  only  weighed 
off  to  see  that  they  agreed  with  the  invoice,  he 
being  then  in  embarrassed  circumstances,  and 
intending  not  to  take  them  into  the  account  of 
his  stock,  if  he  found  himself  unable  to  pursue 
his  business.  On  the  4th  and  6th  of  March, 
being  then  insolvent,  he  returned  the  bags  \vith 
a  letter  declaring  his  situation,  and  hoping  they 
would  not  object  to  take  back  the  wool,  and ! 
requesting  a  line  of  approbation  thereof  ;  which  i 
approbation  was  given,  after  an  act  of  bankruptcy  | 
committed  the  same  day  the  letter  was  sent : — 
Held,  that  by  the  trader  keeping  possession  of  the 
goods  so  long,  his  option  (which  ought  to  have  been 
exercised  on  the  receipt  of  them)  was  gone  ;  and 
that  being  in  a  state  of  insolvency  and  on  the 
eve  of  bankruptcy,  he  had  not  the  power  of 
restoring  the  goods  to  the  vendors,  and  that  the 
assignees  were  entitled  to  the  property.  Keate 
V.  Ball,  2  East,  117. 

A  trader  ordered  goods  from  the  country,  to  be 
sent  to  another  place  for  the  purpose  of  being 
afterwards  sent  to  his  correspondent  abroad, 
which  was  the  usual  course  of  hia  deftling ;  it 


was  competent  for  him,  upon  his  becoming  in- 
solvent, but  before  an  act  of  bankruptcy,  to  agree 
bonft  fide  to  give  up  the  goods  to  the  defendants 
from  whom  they  were  ordered,  upon  a  claim  of 
right  of  stoppage  in  transitu ;  and  the  drcum- 
stance  of  the  trader  having  called  a  meetinf?  of 
his  creditors,  and  taken  legal  advice,  and  being" 
encouraged  by  the  result  of  such  meeting  and 
advice  to  give  up  'the  goods,  was  evidence  for 
the  jury  to  find  that  they  were  given  up  bonfi 
fide,  and  not  from  any  motive  of  volimtary  and 
undue  preference  to  the  defendants,  though  done 
by  him  in  a  situation  of  impending  bankruptcy 
at  the  time.     Biron  v.  BaldweHy  5  East,  175. 

A.  purchased  goods  of  B.  on  October  8th,  for 
the  purpose  of  exportation  ;  but  finding  that  he 
must  stop  payment,  and  that  he  could  not  apply 
the  goods  to  the  purpose  for  which  they  were 
bought,  he  returned  them  to  B.  on  October  16th. 
On  the  17th  he  stopped  payment ;  but  expecting 
remittances  from  abroad  more  than  sufficient  to 
pay  his  debta,  had  no  doubt  but  his  creditors 
would  give  him  time ;  they  however  refusing,  he 
was  made  bankrupt  on  November  2nd.  In  an 
action  by  the  assignees  against  B.  for  the  value 
of  the  goods  : — Held,  that  the  jury  was  warranted 
in  finding,  that  the  delivery  of  the  goods  to  B, 
was  not  made  in  contemplation  of  bankruptcy. 
Fidgem  v.  Sharp,  1  Marsh,  196 ;  2  Rose,  163  ; 
5  Taunt.  539. 

Where  a  sale  of  goods  has  been  completed 
by  actual  delivery  to  the  buyer,  who  afterwards 
becomes  insolvent  before  they  are  paid  for,  he 
cannot  rescind  the  contract,  and  return  the 
goods,  with  the  consent  of  the  seller,  so  as  to 
give  the  seller  a  preference  to  his  other  creditors. 
Barnes  v.  Preeland,  6  T.  R.  80. 

If  the  consignee  of  goods,  upon  discovering  his 
insolvency,  gives  notice  to  the  wharfinger  not  to 
deliver  the  consignment,  the  goods  remain  in  the 
consignor.  Bartram  v.  Farehrothef,  4  Bing. 
579  J  1  M.  &  P.  515. 

i.    Warrants  of  Attorney. 

On  an  issue,  whether  a  warrant  of  attorney  was 
given  by  way  of  fraudulent  preference,  and  there- 
fore not  protected,  in  order  to  shew  such  warrant 
of  attorney  was  given  in  contemplation  of  bank- 
ruptcy, it  is  not  necessary  to  shew  that  any  par- 
ticular act  of  bankruptcy  was  in  contemplation,  or 
that  the  giver  had  in  view  the  approaching  dis- 
tribution  of  his  property  under  the  bankrupt  la'ws. 
Aldred  v.  QmstaUe,  4  Q.  B.  674  ;  12  L.  J.,  Q.  B. 
263  ;  7  Jur.  609. 

Evidence  that  the  giver  of  the  warrant  of  attor- 
ney had  in  view  approaching  imprisonment  for 
debt  and  insolvency,  is  evidence  for  the  Jury 
that  he  gave  it  in  contemplation  of  bankmptcr. 

n. 


J.    Partnership  Transaotiona 

A  payment  by  a  partner,  who  has  committed  an 
act  of  bankruptcy,  of  a  partnership  debt  due  be- 
fore the  bankruptcy,  to  a  creditor  who  has  notice 
of  the  act  of  bankruptcy,  was  not  protected  by 
6  Geo.  4,  c.  16,  s.  82.  Craren  v.  ^dmonwn,  € 
Bmg.  734  ;  4  M.  &  P.  633. 

Where  two  partners  have  stopped  payment,  and 
a  commission  of  bankruptcy  is  taken  oat  against 
one  of  them,  a  debtor  to  the  firm,  who  knows  of 
the  stoppage,  cannot  refuse  to  pay  money  dne  to 
them,  on  the  ground  that  the  other  may  have 
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committed  an  act  of  bankruptcy  ;  in  which  case 
his  assignees  might  call  upon  the  debtor  to  pay 
a  moiety  of  the  money  a  second  time.  Priekett 
T.  Ihwn,  3  Camp.  131 ;  1  Rose,  224. 

A.,  B.,  C.  &  D.  were  partners  in  a  banking  house 
at  LiTcipool,  and  C.  k  D.  also  carried  on  a 
separate  mercantile  concern  in  London ;  S.,  haying 
accepted  bills  payable  at  the  house  of  0.  &  D., 
employed  A.,  B.,  C.  &  D.  to  get  them  paid  ac- 
cordingly, and  agreed  to  deposit  with  them  good 
bilU,  indorsed  by  him,  for  the  purpose  of  en- 
abling them  so  to  do.  A.,  B.,  C.  &  D.  debited  S.  in 
account  for  his  acceptances,  and  credited  him  for 
all  the  bills  which  he  deposited  ;  some  of  the 
bills  so  deposited  by  S.  were  remitted  by  A.,  B., 
C.  &  D.,  upon  the  general  account  between  the 
two  houses  ;  and  before  any  of  the  acceptances 
of  S.  became  due,  both  houses  failed,  and  8.  was 
obliged  to  pay  his  own  acceptances  : — Held,  that 
the  assignees  of  C.  k  D.  were  entitled  to  retain 
against  S.  the  bills  remitted  to  them  by  A.,  B., 
C.  &  D.    BoUon  V.  Ih^ller,  1  B.  &  P.  539. 

Held  also  that  it  made  no  difference  that  one 
of  the  bills  remitted  did  not  arrive  in  London 
till  after  the  bankruptcy  of  C.  &'D.,  though 
sent  by  A.,  B.,  C.  &  D.  before  that  event.     lb. 

Where  one  of  two  partners,  who  were  country 
bankers,  became  bankrupt,  and  the  defendants, 
being  holders  of  their  notes,  obtained  payment  of 
part  of  them  from  the  London  banker  at  whose 
hoose  they  were  payable,  out  of  the  funds  jn  their 
hands  belonging  to  the  country  bank,  and  the 
solTent  partner,  knowing  of  the  bankruptcy,  pro- 
cured a  debtor  to  the  firm  to  give  his  bill  in  part 
satisfaction  of  his  debt,  and  indorsed  and  delivered 
the  same  to  the  defendants,  in  payment  of  the 
residue  of  the  notes  in  their  hfUids,  and  after- 
wards became  bankrupt,  and  no  fraud  was  stated : 
— Held,  that  the  assignees  could  not  recover  the 
money  so  paid  to  them  by  the  London  banker, 
nor  the  proceeds  of  the  bill.  Ilarrey  v.  f}riekett, 
5  M.  &  S.  336. 

If  one  of  two  partners  becomes  bankrupt,  the 
solvent  partner  may,  for  a  valuable  consideration 
and  without  fraud,  dispose  of  the  partnership 
effects ;  and  if  he  afterwards  fails,  the  assignees, 
under  a  joint  commission  against  both,  cannot 
maintain  trover  against  the  bon4  fide  vendee  of 
such  partnership  effects.  Fox  v.  Hanhury,  Cowp. 
445. 

Where  one  of  two  partners  in  trade  had,  after 
an  act  of  bankruptcy,  accepted  a  bill  in  the  name 
of  the  firm,  without  the  privity  of  his  co-part- 
ner : — ^Held,  that  in. the  hands  of  an  innocent 
indorsee  it  was  an  available  security.  Laey  v. 
Woolaott,  2  D.  &  R.  458. 

After  the  bankruptcy  of  one  of  two  joint  owners 
of  goods,  the  solvent  joint  owner  may  authorize 
the  sale  of  the  goods,  and  the  broker  who  sells 
parsoant  to  such  authority  may  set  it  up  as  a 
defence  in  an  action  by  the  assignees  of  the  joint 
owner,  who  has  become  bankrupt,  under  the  plea 
of  non  detiaet.  Morgan  v.  MarfjuUf  9  Ex.  145  ; 
2  C.  L.  B.  276 ;  23  L.  J.,  Ex.  21. 

The  circumstance  that  the  broker  was  in  the 
first  instance  employed  by  the  bankrupt,  and  had 
no  knowledge  of  any  other  person  being  interested 
in  the  goods,  is  immaterial ;  nor  is  the  broker 
estopped  from  setting  up  the  joint  ownership  by 
faavii^  sent  to  the  assignees  an  account  in  woich 
the  goods  were  stated  to  have  been  sold  for  the 
bankrupt  alone.    lb, 

A.,  after  the  bankruptcy  of  his  partner  B.,l»e- 
Uevisg  t^  firm  to  be  soltent,  paid  iji  pKrtndr- 


ship  money  to  C,  their  banker,  to  meet  current 
engagements,  and  the  money  was  so  applied. 
A.  afterwards  became  bankrupt  also.  This  pay- 
ment is  valid,  and  C.  is  not  liable  for  the  amount 
to  the  assignees  of  B.  and  of  A.  Woodhridge  v. 
Swanny  1  N.  &  M.  725 ;  4  B.  &  Ad.  683. 

One  of  two  partners,  after  committing  an  act 
of  bankruptcy,  handed  over  a  bank  post  bill  and 
some  silver  to  the  agent  of  the  drawer  of  a  bill 
of  exchange  accepted  by  the  partners,  and  which 
was  just  about  to  become  due,  for  the  purpose  of 
protecting  such  bill.  Such  handing  over  was 
found  a  fraudulent  preference,  and  to  have  been 
in  contemplation  of  bankruptcy.  On  the  same 
day,  but  a  few  hours  later  than  the  time  of 
handing  over  the  note  and  the  money,  the  other 
partner  committed  an  act  of  bankruptcy  : — Held, 
that  the  act  of  the  partner  who  had  committed 
the  act  of  bankruptcy  before  he  handed  over  the 
property  was  not  binding,  and  that  the  assignees 
of  the  two  partners  might  recover  the  value  of 
the  propertv.  Burt  v.  Moult^  1  0.  &  M.  525  ;  3 
Tyr.  664. 

After  an  act  of  bankruptcy  committed  by  one 
partner,  the  other  delivered  goods  of  their  joint 
property  to  a  creditor  for  a  joint  debt,  and  died  ; 
and  afterwards  a  commission  issued  against  the 
surviving  partner.: — Held,  that  the  creditor,  by 
virtue  of  such  delivery  by  the  solvent  partner, 
became  tenant  in  common  of  the  goods  with  the 
assignees  of  the  bankrupt,  by  relation  back  of 
the  act  of  bankruptcy,  which  was  in  the  lifetime 
of  the  solvent  partner,  and  consequently  that 
the  assignees  could  not  maintain  trover  against 
such  creditor.    Smith  v.  OrieU,  1  Bast,  368. 

Money  paid  by  one  partner  to  another,  before 
the  bankruptcy  of  the  latter,  for  the  purpose 
of  being  paid  over  as  his  liquidated  share  of  a 
debt  to  their  joint  creditor,  if  it  is  not  so  ap- 
plied, is  provable  as  a  debt  under  the  commis- 
sion of  the  bankrupt  partner,  although  the 
solvent  partner  was  not  called  upon  to  repay 
the  debt  to  the  joint  creditor  till  after  the 
bankruptcy  of  the  other.  Wright  v.  HttfUer, 
1  East,  20  ;  "5  Ves.  792. 

After  an  act  of  bankruptcy  committed  by 
one  of  two  partners,  joint  effects  were  sent 
away,  which  came  to  the  defendant's  hands  ; 
then  the  solvent  partner  died,  leaving  the  de- 
fendant his  executor ;  and  afterwards  a  commis- 
sion of  bankruptcy  was  taken  out  against  the 
surviving  partner,  and  his  estate  assigned  to  the 
plaintifb  :  —  Held,  that  they  were  tenants  in 
common  with  the  solvent  partner,  and  after  his 
decease,  with  his  representatives,  by  relation  of 
law  from  the  act  of  bankruptcy,  and  could 
therefore  maintain  trover  gainst  the  defendant 
claiming  under  such  solvent  partner.  Smith  v, 
Stokes,  1  East,  363. 

A  trustee,  with  the  consent  of  his  cestui  que 
trust,  pledged  Madras  government  notes  held  by 
him  in  trust  for  the  benefit  of  a  firm  of  which  he 
was  a  partner.  Wie  notes  were  afterwards  re- 
deemed, and  delivered  to  the  firm.  Subse- 
quently the  firm,  without  the  consent  of  the 
cestui  que  trust,  pledged  them  for  a  similar 
purpose.  The  firm  being  insolvent  and  bank- 
ruptcy imminent,  the  trustee  redeemed  the 
notes  with  partnership  assets,  indorsed  them  to 
himself  personally,  and  replaced,  them  in  his 
private  chest.  The  firm  became  bankrupt  : — 
Held,  that  there  was  no  fraudulent  preference. 
Shiclair  v.  WiUon,.20  Beav.  324 ;  24  Ju  J.,  Ch 
537 ;  X  Jut,,  N,  S.  967. 
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k.   SeiMlnff  Debtor's  Ooods. 


A  railwa}'  company  contracted  with  R.,  that 
he  should  build  a  bridge  for  the  company  on  the 
railway ;  he  was  to  provide  instrumentfl  and 
materials ;  and,  if  the  company's  architect  con- 
sidered that  R.  did  not  pi-oceed  with  expedition, 
the  company,  on  seven  days'  notice,  might  em- 
ploy other  workmen,  and,  in  that  case,  might  use 
the  implements  and  materials  of  R.,  which,  for 
the  time  being,  should  be  used  by  him  about  the 
works  ;  and  he  was  to  repay  all  additional  ex- 
penses. The  company  was  to  have  a  lien  on  the 
implements  and  materials  which  should  be  upon 
the  ground  whereon  the  bridge  was  to  be  built, 
as  a  security  for  the  completion  of  the  works, 
R.  undertaking  to  execute  such  deeds  as  counsel 
for  the  company  should  advise  for  confirming 
the  lien.  A  fiat  issued  against  R.  on  31st  July, 
on  which  day  the  company  took  possession  of 
the  implements  and  materials  used  by  him.  On 
the  1st  of  August,  the  com])any  gave  notice  as 
provided  in  the  contract ;  on  the  2nd  of  August, 
they  commenced  completing  the  bridge,  and,  in 
so  doing,  used  some  of  the  materials,  and  de- 
tained the  rest  : — Held,  that  the  agreement  was 
lawful,  not  being  made  in  contemplation  of 
hankruptey.  HawtJurm  v.  NewciUttle-on-Tyne 
and  Aorth  8hiel4»  JRailway  Cirmimny.,  3  Q.  B. 
734,  n.  ;  2  Railw.  Cae.  288. 

Held,  secondly,  that  the  company  was  not  en- 
titled to  use  the  implements  and  materials  till 
the  expiration  of  the  seven  days'  notice,  and  that 
the  previous  use  was  a  conversion.    Ih. 

Held,  thirdly,  that  they  were  entitled  to  a  lien 
upon  all  such  implements  and  materials  used,  as 
were  upon  any  land  possessed  by  the  company, 
on  which  the  building  of  the  bridge  was,  in  a 
popular  sense,  being  carried  on ;  but  not  to  a 
lien  upon  the  materials  of  a  temporary  railway 
constructed  for  bringing  articles  to  the  bridge 
from  an  adjoining  river,  nor  to  a  crane  at  the 
end  of  such  temporary  railway,  not  being  on  the 
company's  land.    lb. 

Held,  fourthly,  that  these  rights  of  the  (com- 
pany were  not  invalidated  by  the  possession  of 
the  bankrupt,  under  6  Geo.  4,  c.  16,  s.  72,  he 
being  the  true  owner ;  nor  by  other  implements 
and  materials  so  used  having  been  removed  with- 
out any  objection  from  the  company's  architect, 
the  lieu  being  a  shifting  one,  and  attaching  to 
such  articles  as  were  brought  from  time  to  time, 
and  ceasing  as  to  such  only  as  were  removed  ; 
nor  by  the  implements  and  materials  not  being 
scheduled.    Ih, 

By  an  agreement  between  a  gfuarantee  society 
and  H.,  after  reciting  that  he  was  about  to  enter 
the  service  of  a  gas  company,  the  society  agre^ 
with  him  to  indemnify  the  company  to  the  extent 
of  250Z.  against  any  loss  that  might  occur  through 
his  dishonesty,  and  he  agreed  with  the  society 
that  if  they  ^ould  receive  any  notice  of  any  ir- 
regularity, default  or  claim  intended  to  be  made 
under  the  guarantee,  it  should  be  lawful  for 
them  by  their  officers,  or  any  person  authorized 
by  them,  to  enter  his  house,  and  take  possession 
of  his  goods ;  and,  in  case  they  should  be  called 
upon  to  make  any  payment  under  the  guarantee, 
to  sell  the  goods  for  their  own  indemnification. 
The  guarantee  was  given  accordingly,  and  H. 
having  afterwards  been  guilty  of  di&onest  con- 
duct, the  gas  company  c^led  upon  the  society  to 
pay  the  sum  guaranteed.  Thereupon  the  society, 
and  the  company  by  their  authority ,  entered  and 


seized  his  goods.  Meanwhile  he  had  committed 
an  act  of  baidcruptcy,  but  of  that,  at  the  time  of 
entry  and  seizure,  neither  the  society  nor  the  gas 
company  had  notice.  He  was  subsequently  ad- 
judicated bankrupt,  and  his  assignees  brought 
an  action  for  the  entry  and  seizure  against  the 
guarantee  society  and  gas  company  :  —  Held, 
that  the  agreement,  and  the  entry  and  seizure  of 
his  goods  under  its  provisions,  constituted  a 
transaction  with  the  bankrupt  protected  by  12  & 
13  Vict.  c.  106,  s.  133,  and  that  his  assignees  were 
not  entitled  to  recover.  Krehl  v.  GretU  Cewtral 
Oat  Camvany,  5  L.  R.,  Ex.  289  ;  39  L.  J.  Ex. 
197  ;  23  L.  T.  72  :  J  8  W.  R.  1035. 


1.  Other  Cases. 

Under  12  &  13  Vict.  c.  106,  s.  133,  contract, 
dealings,  and  all  transactions  entered  into  with 
a  bankrupt  bonsl  fide  before  the  fiat  and  the  filing 
of  the  petition,  are  valid,  notwithstandincr  a 
prior  act  of  bankruptcy,  provided  the  party  to 
the  transaction  with  the  bankrupt  had  not  notice 
of  the  act  of  bankruptcv.  Bretcin  v.  Skorf.  5 
El.  &  Bl.  227  ;  24  L.  J.,  Q.  B.  297  :  1  Jur..  K.  S. 
798. 

Under  the  same  section,  any  act  by  the  owuer 
of  goods  in  the  possession  of  the  baokrapt. 
which,  if  done  before  the  act  of  bankruptcy, 
would  have  prevented  the  application  of  s. 
125,  is  a  transaction  within  s.  133,  if  done  with- 
out notice  of  an  act  of  bankruptc}-.  As  if  the 
owner  demanded  from  the  bankrupt  possession 
of  the  goods.    lb. 

But  where  the  oisTier,  knowing  that  it  was  in- 
tended by  the  trader  to  execute  an  assignment  of 
all  his  goods  for  the  benefit  of  his  creditors,  wait 
to  take  possession,  but  found  the  assignee  under 
the  assignment,  which  was  an  act  of  t^nkroptcy, 
in  possession,  and,  upon  stating  why  he  came, 
was  told  by  the  assignee  that  he  was  too  late,  for 
that  the  assignee  was  in  possession  under  the  as- 
signment, and  the  trader  afterwards  was  made 
bankrupt  : — Held,  not  to  be  within  the  protec- 
tion of  sect.  133,  nothing  appearing  before  the 
notice  of  the  assignment  beyond  an  intentiitn  ti) 
demand  the  goods,     lb. 

S.,  being  indebted  to  the  defendant,  executfrl 
to  him  as  security  a  bill  of  sale  of  his  goods. 
Afterwards,  on  the  12th  February,  1863,  S.,  iu 
whose  apparent  order  and  disposition  the  gowis 
remained,  was  arrested  and  went  to  prison.  Oa 
the  16th  the  defendant,  knowing  that  8.  had 
been  arrested,  left  notice  demanding  repayment 
with  S.'s  wife,  and  immediately  afterwards  took 
possession  of  the  goods,  and  sold  them.  On  the 
18th  the  defendant  petitioned  the  Ck>urt  of 
Bankruptcy  in  formA  pauperis,  and  on  the  23nl 
was  brought  up  to  the  county  court,  and  adjudi- 
cated a  l^nkrupt  : — Held,  that  under  24  &  3a 
Vict.  c.  134,  s.  103,  the  adjudication,  though 
made  upon  the  23rd,  had  relation  bade  to  tibe 
12th,  the  date  of  the  committal  of  S.  to  piisoo, 
and  that  the  goods  being  then  in  his  apparent 
order  and  disposition,  with  the  consent  of  the 
true  owner,  passed  to  the  assignees,  &  133  of 
the  12  k  13  Vict.  c.  106,  affording  no  protectioD 
in  such  a  case.  JBramtoell  v.  JBglintam^  bKkS» 
39  ;  33  L.  J.,  Q.  B.  130  ;  10  Jur.,  N.  S.  B83 ;  12 
W.  B,  561 ;  10  L.  T.  295.  Affirmed,  1  L.  R.,  a  B. 
494 ;  36  L.  J.,  Q.  B.  163  ;  7  B.  &  S.  637— Ex.  C*. 

Held,  also,  that,  assuming  the  defendant  to 
have  been  premature  in  taking  possession  of  the 
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goods  under  the  bill  of  sale  immediately  after 
demand  for  payment  and  non-compliance  there- 
with, there  was  nothing  to  prevent  him  from 
taking  possession  after  the  lapse  of  a  reasonable 
time  before  the  23rd  of  February,  the  date  of  the 
bankruptcy.    Jh. 

A  trader  took  possession  of  goods  under  an 
agreement  with  the  owner  that  he  should  keep 
possession  for  a  twclyemonth  on  payment  of  a 
certain  sum  ;  but  if  the  money  was  not  paid  on 
a  certain  day,  the  owner  should  be  at  liberty  to 
retake  them.  The  goods  continued  in  the  posses- 
sion of  the  trader  until  the  stipulated  time  for 
payment,  when,  the  money  not  having  been 
paid,  the  owner  sold  them  after  an  act  of  bank- 
ruptcy committed  by  the  trader,  but  before  the 
fiat  issued  : — Held,  that  this  was  a  transaction 
protected  by  2  &  3  Vict.  c.  29,  s.  1.  Young  v. 
Iltfpe,  2  Ex.  106. 

A.,  a  trader,  on  the  2nd  October,  gave  B.,  one 
of  his  creditors,  an  order  for  money  drawn  by  a 
board  of  guardians  of  the  poor  on  their  treasurer, 
payable  to  A.,  but  not  to  bearer  or  order.  On  the 
4th  October  A.  committed  an  act  of  bankruptcy, 
of  which  B.  had  notice  on  the  5th.  On  the  9th, 
the  treasurer  paid  B.  the  amount  of  the  order.  A 
fiat  issued  against  A.  on  the  22nd  November  : — 
Held,  that  A.'s  assignees  could  not  recover  the 
amount  of  the  order,  as  this  was  a  transaction 
protected  by  2  &  3  Vict.  c.  29,  s.  1,  and  that  the 
transaction  was,  so  far  as  the  bankrupt  was  con- 
cerned, complete  on  the  2nd  October.  Green  v. 
BradjUld,  1  C.  &  K.  449. 

Where  a  bankrupt,  whose  property  had  been 
seized  in  execution,  with  a  view  of  protecting 
himself,  sent  to  request  a  friendly  creditor,  but 
who  knew  nothing  of  his  being  in  bankrupt  cir- 
cumstances, to  issue  execution  against  him, 
which  was  done  accordingly  : — Held,  that  the 
transaction  was  not  protected  or  rendered  valid 
by  2  &  3  Vict,  c  29,  s.  1.  Mall  v.  Wallace,  7  M. 
jc  W.  353  ;  6  Jur.  198. 

Giving  cash  for  a  bank  poet  bill  was  a  pay- 
ment within  the  protection,  extended  by  6  Geo. 
4,  c.  16,  8.  82,  to  all  payments  really  and  bond 
fide  mflwde  to  any  bankrupt  before  the  commis- 
sion. WillU  V.  Bank  of  Ejigland,  4  A.  &  £. 
21  ;  5  N.  &  M.  478. 

Payment  of  bills  to  support  the  credit  of  a  de- 
clining trader,  without  notice  of  any  act  of 
bankruptcy,  is  not  fraudulent.  Foxoroft  v. 
Devtms/iire,  2  Burr.  931  : 1  W.  Bl.  193. 

On  the  29th  December,  1842,  A.  distrained  for 
1 201.  for  rent  due  to  him  from  B.  at  Michaelmas, 
the  goods  of  B.  being  then  in  the  possession  of  C, 
to  \irhom  they  had  been  conveyed  by  deed  on  the 
13th  December,  in  trust  for  B.'s  creditors.     On 
the  Brd  January,  1843,  it  was  agreed  between  A. 
and  C.  that  the  rent  should  be  paid,  A.  consenting 
to  forego  the  quarterns  rent  due  at  Christmas.  The 
floods  were  accordingly  appraised  and  condemned 
at  IS61.,  being  the  amount  of  the  rent  and  ex- 
penBcs,  and  that  sum  was  handed  over  to  A.    On 
the  9th  January  a  fiat  issued  against  B.,  the  act  of 
bankruptcy  being  the  execution  of  the  deed  : — 
Held,  that  so  much  of  the  sum  paid  to  A.  as  ex- 
ceeded a  year's  rent  was  not  money  received  to 
the  Tise  of  the  assignees.    Lackington  v.  Ulliott, 
7  M.  &  G.  538 ;  8  Scott,  N.  R.  275  ;  13  L.  J., 
C.  P.  153  ;  8  Jur.  695. 

The  true  owner  of  goods,  in  the  order  and  dis- 
position  of  a  bankrupt  at  the  time  of  the  act  of 
banJkraptcy  may,  at  any  time  before  the  filing  of 
the  petition,  not  having  notice  of  the  act  of  bfmk- 

VOIi.  I. 


ruptcy  (even  though  in  contemplation  of  bank- 
ruptcy), remove  the  goods  out  of  the  bankrupt*s 
possession,  and  retain  the  same  as  against  the  as- 
signees; and  although  the  assignees  afterwards  ob- 
tain an  order  from  the  court  for  the  sale  of  the 
goods,  such  order,  being  ex  parte,  does  not  bind 
the  true  owner  ;  nor  can  they,  under  such  circum- 
stances, maintain  an  action  against  him,  whose  re- 
moval of  the  goods  is  a  dealing  or  transaction 
protected  under  s.  133.  Graham  v.  Furbcr,  2 
C.  L.  R.  10  ;  14  C.  B.  134  ;  23  L.  J.,  C.  P.  10  ; 
18  Jur.  61. 

A.  and  B.,  brothers,  partners  in  trade,  and  B. 
being  indebted  to  the  partnership,  B.  borrowed 
500/.  from  a  loan  company,  which  was  secured  by 
a  bond  of  C.  (the  uncle  of  A.  and  B.)  and  two 
other  persons,  and  by  a  policy  of  assurance  on  B.'s 
life.  Of  this  sum  B.  paid  400/.  into  the  partner- 
ship funds.  B.  afterwards  executed  a  warrant  of 
attorney  in  favour  of  C,  to  indemnify  him  against 
the  consequences  of  the  bond.  B.  having  made 
default  in  payment  of  the  premiums  on  the  policy, 
the  company  called  on  C.  for  payment  under  this 
bond  ;  whereupon  C.  entered  up  judgment  on  the 
warrant  of  attorney  against  B.,  and  issued  a  fi.  fa. 
which  was  levied  on  the  partnership  effects  on  the 
5th  August,  1840.  At  that  time  A.  and  B.  were  in 
a  state  of  hopeless  insolvency.  On  the  7th  August, 
another  fi.  fa.,  at  the  suit  of  another  creditor,  was 
issued  against  B.,  and  levied  on  the  partnership 
effects.  On  the  8th  August,  A.,  in  the  name  of  the 
partnership,  indorsed  and  delivered  to  C,  on  ac- 
count of  his  claim  against  B.,  bills  of  exchange 
drawn  by  A.  and  B.  for  81 Z.,  which  were  paid  at 
maturity  ;  and  on  the  10th,  A.  paid  to  C,  on  the 
same  account  out  of  the  moneys  of  the  firm,  a 
further  sum  of  80/.  in  cash.  On  the  11th  a  docket 
was  struck  against  A.  and  B.,  and  on  the  12th  a 
fiat  issued  against  them,  grounded  on  an  act  of 
bankruptcy  committed  on  the  5th  August,  and  on 
the  13th  they  were  adjudged  bankrupts  : — Held, 
that  the  assignees  were  entitled  to  recover  from  C. 
the  amount  of  the  payments  made  to  him  on  the 
8th  and  10th  August,  and  that  these  were  not  pro- 
tected by  2  &  3  Vict.  c.  29,  s.  1,  not  being  payments 
really  and  bon&  fide  made,  even  though  C.  w^as 
assumed  to  have  received  them  without  notice  of 
the  bankruptcy.  Turquand  v.  VaTiderplank,  10 
M.  &  W.  180  ;  12  L.  J.,  Ex.  l32. 

After  notice  of  trial  given  in  an  action  on  a  bill 
of  exchange,  the  defendant  obtained  an  order 
for  a  commission  to  examine  witnesses  abroad, 
on  payment  into  court  of  a  portion  of  the 
claim.  The  money  was  paid  in  accordingly, 
but  the  commission  was  not  acted  on.  The 
defendant  having  subsequently  become  bankrupt, 
and  assignees  appointed,  the  plaintiff  obtained 
leave  to  proceed  with  the  action,  which  was  tried, 
and  the  defendant  not  appearing,  a  verdict  was 
given  for  the  plaintiff  : — Held,  that  the  plaintiff 
was  entitled  to  the  money  which  had  been  paid 
into  court,  and  that  he  was  not  deprived  of  this 
right  by  12  &  13  Vict.  c.  106,  s.  184.  Murray  v, 
Arnold,  3  B.  &  S.  287  ;  32  L.  J.,  Q.  B.  11  ; 
9  Jur.,  N.  8.  461  ;  7  L.  T.  385  ;  11  W.  R.  147. 

Money  paid  into  court,  under  7  &  8  Geo.  4,  c.  71, 
s.  2,  was  not  a  payment  to  a  creditor  within  the 
protection  of  6  Geo.  4,  c.  16,  s.  82.  Ferrall  v, 
Alexander,  1  D.  P.  C.  132. 

Payments  out  of  court  to  a  plaintiff  under 
43  Geo.  3,  c.  43,  s.  2,  were  protected  against  the  as- 
signees. Reynolds  v.  Wedd,  4  Bing.  N.  C.  694  ; 
6  D.  P.  C.  728;  6  Scott, 699;  1  Am.  230;  2  Jur.  495. 

A.,  being  a  trader,  before  any  act  of  bank- 

Q  Q 
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raptcj,  directed  his  broker,  who  had  authority  to 
distrain  for  rents  due  to  him,  to  pay  a  certain  sum 
to  B.  in  satisfaction  of  a  debt,  and  the  broker  bon& 
fide  agreed  with  B.  to  pay  him  as  soon  as  he  re- 
ceived the  rents,  and  after  this  A.  became  bank- 
rupt : — Held,  that  the  assignees  of  A.  could  not 
recover  this  sum  from  the  broker,  though  he  did 
not  in  fact  pay  it  over  to  B.  till  after  the  commis- 
sion Issued.    Bedford  v.  Perkins,  3  C.  &  P.  90. 

2.  Undeb  the  Bankruptcy  Act,  1869. 
a.  Prandnlent  Oonveyanoes. 
L.   MTiat  are. 

a.  AmgnmerUs  of  Debtor's  Property. 
See  also  ante,  IV.,  ACT  OP  BANKRUPTCY. 

When  Creditor  entitled  to  lutye  Mt  aeide.] — 

The  result  of  the  authorities  decided  upon  13 
Eliz.  c.  5,  is,  first,  that  where  a  debt  contracted 
antecedently  to  the  settlement  exists,  a  subse- 
quent creditor  has  the  same  rights  as  an  antece- 
dent creditor  would  have  against  the  settlor ; 
and  secondly,  that  whether  or  not  the  settlor  had 
any  intention  to  defraud  his  creditors,  a  creditor 
having  a  debt  existing  at  the  date  of  the  settle- 
ment, has  a  right  to  have*  the  settlement  set 
aside  if  the  ultimate  effect  of  it  is  to  delay  or  de- 
fraud him  with  regard  to  his  debt.  Freemiun  v. 
Pope,  39  L.  J.  Ch.  148.  Affirmed,  5  L.  R.,  Ch. 
B38 ;  39  L.  J.,  Ch.  689  ;  21  L.  T.  816 ;  18  W.  R. 
906— C.  A. 

A  bill  of  sale  of  all  the  grantor^s  then  existing 
and-  after-acquired  property,  by  way  of  mortgage 
to  secure  an  existing  debt  and  future  advances, 
is  not  necessarily  void  under  the  statute  13  Eliz. 
c.  5.  It  will  only  be  void  if  it  is  not  made  bonti 
fide,  i.e.,  if  it  is  a  mere  cloak  for  retaining  a 
benefit  to  the  grantor.  Nor,  if  the  time  be  past 
within  which  the  execution  of  the  deed  is  an  act 
of  bankruptcy,  available  for  adjudication  against 
the  grantor,  or  within  which  the  deed  can  be  set 
aside  as  a  fraudulent  preference,  can  it  be  treated 
as  void  under  the  bankruptcy  law.  Games,  Ex 
parte.  Bamford,  In  re,  12  Ch.  D.  314  ;  40  L.  T. 
789  ;  27  W.  R.  744— C.  A, 

The  defendant  received  from  M.,  a  member  of 
a  trading  firm,  a  bill  of  lading  for  brandy,  for 
the  purpose  of  landing  and  warehousing  it, 
which  he  did,  entering  the  brandy  at  M.'s  re- 
quest in  his  own  name  and  paying  charges 
amounting  to  47/.  Afterwards,  and  whilst  he 
still  had  the  bill  of  lading  in  his  possession,  an 
acceptance  which  had  been  given  by  the  firm  to 
the  defendant  for  245/.  for  the  hire  of  a  ship  fall- 
ing due,  and  the  firm  not  being  able  to  meet  it, 
the  defendant  consented  to  take  M.'s  acceptance 
at  seven  days  for  a  balance  of  account,  including 
the  hire  and  the  47/.,  upon  receiving  M.'s  autho- 
rity to  sell  the  brandy  if  the  bills  were  not  met. 
This  acceptance  not  being  met,  the  defendant 
sold  the  brandy.  The  firm  was  afterwards  adju- 
dicated bankrupt,  and  the  trustee  sued  the  de- 
fendant in  trover  for  the  value  of  the  brandy. 
The  transaction  was  bon&  fide,  but  the  brandy 
formed  in  fact  the  whole  property  of  the  firm  : — 
Held,  that  although  the  transaction  under  which 
the  defendant  obtained  power  to  sell  the  brandy 
might  be  a  "  conveyance,  gift,  delivery  or  trans- 
fer" within  the  meaning  of  the  Bankruptcy 
Act,  1869,  B.  6,  sub-s.  2,  it  was  not  fraudulent 
within  the  meaning  of  the  act,  because  the  de- 


fendant's consent  to  give  the  bankrupt  sevai 
days'  time  to  pay  the  debts  due,  taking  his  accept- 
ance at  seven  days,  was  an  equivalent  for  the 
power  of  sale  given  to  the  defendant.  Pkilps  v. 
Uomstedt,  1  Ex.  D.  62— Ex.  Ch.  Afltening,  8 
L.  R.,  Ex.  26  ;  42  L.  J.,  Ex.  12  ;  21  W.  R.  174, 

When  an  unregistered  bill  of  sale  of  goods  has 
been  given  to  B.  by  A.  and  kept  secret  and  not 
acted  upon,  and  subsequently  the  goods  have 
been  sold  to  a  purchaser,  and  the  pro^eds  of  the 
goods  paid  to  B.,  the  payment  to  B.  cannot  be  set 
aside,  although  A.  was  insolvent  at  the  time,  and 
bankruptcy  followed  shortly  afterwards.  WiUon, 
Exparte,  29  L.  T.  860 ;  22  W.  R.  241— L.  J. 

ThQ  purchaser  at  the  same  time  bought  the 
bankrupt's  stock-in-trade,  being  nearly  all  the 
rest  of  his  property,  and  gave  a  bill  of  exchange 
for  the  price.  This  bill  was  handed  to  6.  for  the 
benefit  of  the  creditors,  but  not  indorsed  to  him : 
— I^eld,  that  the  whole  transaction  was  not  an 
assignment  of  the  bankrupt's  whole  property  for 
the  benefit  of  his  creditors.    lb. 

Private  Arrangement  not  Binding  on  Cn- 
diton.] — W.  was  a  partner  in  the  firm  d!  W.  &  Go. 
and  also  carried  on  another  business  separately 
from  the  partnership  on  his  own  private  account 
W.'s  private  transactions  in  the  latter  business 
involved  him  in  irretrievable  losses,  Uic  other 
partners  in  the  firm  excluded  him  from  their 
partnership,  purchasing  his  share  for  749/.  \m.^  so 
as  to  prevent  the  partnership  accounts  being  in- 
terfered with  in  the  proceedings  under  W.'s  pros- 
pective bankruptcy : — Held,  that  this  arrange^ 
ment  between  the  partners,  although  within  Uie 
terms  of  their  deed  of  association,  did  not  bind 
third  parties,  and  that  the  trustee  for  the  cre- 
ditors of  W.  was  entitled  to  an  account  of  the 
partnership  assets  and  profits.  Warden^  Ei 
parte,  Williams,  In  re,  21  W.  R.  51. 

Betaking  Poeaession.] — B.  sold  certain  fomi- 
ture,  stock-in-trade,  &c,,  together  with  the  good- 
will and  book  debts  of  her  business  as  a  baker  to 
Y.  for  a  certain  price  payable  by  quarterly  in- 
stalments of  15/.  each,  subject  to  a  proviso  for 
B.'s  retaking  possession  on  default  in  payment  of 
the  instalments.  Y.  made  default,  and  B.  resumed 
possession  on  the  7th  of  November,  1870.  Y.  was 
adjudicated  a  bankrupt  on  the  24th  November, 
1871  : — Held,  that  the  retaking  of  po^ession  was 
not  fraudulent  or  void  as  against  the  trustee  in 
the  bankruptcy.  Batchelor,  Ex  parte,  Yumng, 
In  re,  20  V.  R.  826. 

Y.  also  made  an  assignment  to  B.  of  the  whole 
of  his  (Y.'s)  property  in  repayment  of  a  subsist- 
ing debt ;  the  deed  was  within  twelve  months  of 
the  adjudication : — Held,  that  the  deed  was 
fraudulent  and  void  as  against  the  trastee  in 
bankruptcy.    lb. 

Biflsolntion  of  PartnereMp  inyalid.] — A  part- 
nership of  two  was  dissolved,  the  outgoing 
partner  assigning  to  the  continuing  part^ner  all 
his  share  in  the  partnership  assets,  and  the  latter 
covenanting  to  pay  the  partnership  debts.  At 
the  date  of  the  assignment  the  firm  was  insol- 
vent, as  was  also  each  of  the  partners.  The  firm 
being  shortly  afterwards  adjudged  bankrupt : — 
Held,  that  the  transaction  was  void ;  that  it  didnol 
operate  as  a  conversion  of  the  outgoing  partner's 
property  into  the  separate  estate  of  tbe  con- 
tinuing partner ;  and  that  the  whole  of  the  pro- 
perty, as  it  existed  belonging  to  the  baakraptsat 
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the  date  of  the  assignment,  must  still  be  con- 
sidered as  remaining  the  joint  property,  and 
must  be  administered  and  distributed  as  such 
nnder  the  bankraptcy  among  the  joint  creditors. 
Mayou,  Ex  parte,  Edwards-Wood,  Inre,il>e  G., 
J.  &  S.  664. 

Auignment  on  Demand  pnnnant  to  Agree- 
ment.]— Two  traders,  brothers,  obtained  advances 
amounting  to  5002.  from  their  father  and  brother 
in  various  sums,  and  in  1870,  on  the  last  advance 
of  250Z.,  they  signed  an  agreement  that  they 
would,  on  demand,  assign  the  lease  of  their  pre- 
mises and  their  business,  stock-in-trade,  and  lx>ok 
debts  to  the  creditors,  with  a  proviso  that  if  they 
should  repay  the  sums  advanced  the  agreement 
should  be  void,  but  if  they  should  fail  to  do  so  a 
valuation  should  be  made,  and  the  balance,  if 
any,  should  be  paid  to  the  debtors.  At  the  same 
time  the  lease  was  deposited  with  the  same  cre- 
ditors as  a  security  for  the  due  performance  o'f  the 
agreement.  In  1873,  the  debtors  became  embar- 
rassed, and  the  creditors  demanded  the  execution 
of  an  assignment  in  pursuance  of  the  agreement, 
which  was  accordingly  executed,  and  the  balance 
of  the  valuation  of  the  property,  amounting  to 
123/.,  was  paid  to  the  debtors.  The  assignment 
included  substantially  the  whole  of  the  debtor's 
pn)perty,  and  the  creditors  took  possession  of  it 
forthwith.  A  few  days  afterwards  the  debtors 
filed  a  petition  for  liquidation,  and  the  trustee 
applied  to  have  the  deed  of  assignment  of  1873 
declared  void  : — Held,  that  the  agreement  of  1870 
became  a  binding  security  on  demand  being  made, 
and  that  the  assignment  of  1873,  being  based 
upon  it,  was  valid.  Izard,  Ex  part  Cy  Coifky  In  re, 
9  L.  R.,  Ch.  271 ;  43  L.  J.,  Bk.  31  ;  30  L.  T.  7 ; 
22  W.  R.  342. 

Consideration  for.l^A  trader  on  the  28th  of 
August  executed  a  bill  of  sale  of  substantially 
the  whole  of  his  property  to  secure  a  debt  for 
which  the  grantee  had  recovered  judgment  on 
the  3rd  of  July,  and  another  debt  which  he  owed 
the  grantee.  The  grantor  had  on  the  4th  of  July 
written  a  letter  to  the  grantee,  undertaking,  in 
the  event  of  his  not  issuing  execution  on  the 
judgment,  to  execute  to  him  on  demand  a  bill  of 
sale  to  secure  the  judgment  debt  and  such  other 
sums  as  he  owed  him.  The  grantee  did  not  enter 
into  any  agreement  not  to  enforce  the  judgment, 
but  in  fact  be  did  not  issue  execution.  On  the 
29th  of  August  another  creditor  levied  execution 
at  the  grantor's  place  of  business,  and  on  the  1st 
of  September  the  grantor  filed  a  liquidation  peti- 
tion. He  had  between  the  4  th  of  July  and  the 
29th  of  August  received  by  the  carrying  on  of 
bis  business  sums  amounting  to  10,000Z.  : — Held, 
that  no  equivalent  had  been  given  for  the  bill  of 
sale,  and  that  it  was  void  as  against  the  trustee 
in  the  liquidation.  Cooper,  Ex  parte,  Baum,  In 
re,  10  Ch.  D.  313  ;  48  L.  J.,  Bk.  40  ;  39  L.  T.  621 ; 
27  W.  B.  298— C.  A. 

Growing  Crope.] — A  bill  of  sale  of  growing 
crops  does  not  require  registration  under  the 
liills  of  Sale  Act,  1854.  Payne,  Ex  parte,  Cross, 
Jn  re,  1 1  Ch.  D.  539  ;  40  L.  T.  563  ;  27  W.  R.  808— 
C.  A.  And  see  Brantom  v.  Oriffits,  2  C.  P.  D.  212 ; 
46  I..  J.,  C.  P.  408 ;  36  L.  T.  4 ;  29  W.  R.  313— C.  A. 

On  the  2nd  of  May  a  farmer  executed  a  bill  of 
sale  of  his  furniture  and  gTo>ving  crops,  being 
the  whole  of  his  j)roperty,  to  P.,  the  only  con- 
sideration for  it  being  the  forbearance  of  P.  to 


seize  the  property  under  a  bill  of  sale  given  to 
him  four  months  previously,  as  he  alleged,  for 
value,  and  not  registered.  On  the  3rd  of  May  the 
grantor  gave  a  bill  of  sale  of  the  same  property 
to  C.  in  consideration  of  a  present  advance  of 
money.  C.  had  no  notice  of  P.*s  bill  of  sale. 
Neither  of  the  bills  of  sale  was  registered.  C. 
took  jwssession  of  the  property  on  the  20th  of 
August,  and  P.  on  the  23rd  of  August.  On  the 
26th  of  August  the  grantor  filed  a  liquidation 
petition,  and  on  the  1st  of  October  he  was  adju- 
dicated a  bankrupt : — Held,  that  P.'s  bill  of 
sale  was  void  as  against  the  trustee  in  bank- 
ruptcy of  the  grantor  as  an  act  of  bankruptcy, 
and  that  C.^s  bill  of  sale,  so  far  as  regarded  the 
furniture,  was  also  void  as  against  the  trustee 
for  want  of  registration,  notwitnstanding  the  fact 
that  he  had  no  notice  of  the  act  of  bankruptcy 
to  which  the  trustee's  title  related  back.   lb. 

But,  as  to  the  growing  crops,  held,  that  C.'s 
bill  of  sale  was  a  protected  transaction  by  virtue 
of  ss.  94  and  95  of  the  Bankruptcy  Act,  1869,  and 
was  therefore  good  as  against  the  trustee.     Ih. 

The  fact  that  a  bill  of  sale  is  set  aside  as  Toid 
against  the  trustee  in  bankruptcy  of  the  grantor 
does  not  entitle  the  trustee  to  stand  in  the  place 
of  the  grantee,  and  thus  acquire  priority  over 
the  grantee  under  a  valid  bill  of  sale  subsequently 
executed  by  the  grantor.    lb. 

Voluntary  Settlement!.  ]  —A  settlor,  at  the  time 
of  making  a  voluntary  settlement,  made  a  state- 
ment of  his  assets  and  liabilities,  shewing  a 
balance  in  his  favour.  He  was  incurring  heavy 
liabilities  as  managing  director  of  a  company, 
and  from  transactions  on  the  Stock  Exchange. 
Nine  months  after  the  date  of  the  settlement  he 
called  a  meeting  of  his  creditors,  and  laid  before 
them  a  statement  shewing  himself  to  be  insol- 
vent, and  subsequently  he  became  bankrupt : — 
Held,  that  the  burden  was  upon  him  to  shew 
solvency  at  the  date  of  the  settlement.  Crossley 
V.  Elworthy,  12  L.  R.,  Kq.  158  ;  40  L.  J.,  Ch.  480  ; 
24  L.  T.  607 ;  19  W.  R.  842. 

Semble,  that  damages  recovered  in  an  action 
commenced  after  the  settlement  for  inducing  the 
settlor  to  become  a  member  of  a  company  by 
false  and  fraudulent  misrepresentations  made 
previously  to  the  settlement  must  be  taken  into 
consideration  in  estimating  the  settlor's  solvency 
at  the  date  of  the  settlement.    lb, 

A  distribution  by  a  debtor,  when  in  a  weak 
state  of  mind  and  of  body,  of  the  whole  of  his 
property  among  his  children,  partly  in  con- 
sideration of  annuities  for  his  life,  partly  by 
voluntary  settlement,  and  partly  by  pecuniary 
gifts,  is  void  as  against  creditors  under  13  Eliz. 
c.  5,  the  children  being  aware  at  the  time  that 
the  creditors'  claims  would  be  defeated,  though 
the  debtor  had  no  such  intention.  Cornish  v. 
Clarh,  14  I..  R.,  Eq.  184  ;  42  L.  J.,  Ch.  14 ;  26 
L.  T.  494  ;  20  W.  R.  897. 

In  the  absence  of  an  actual  intent  to  defeat, 
delay,  or  hinder  creditors,  a  voluntaiy  settle- 
ment, made  by  a  settlor  in  embarrasseJ  circum- 
stances, but  having  property  not  included  in  the 
settlement,  ample  for  payment  of  the  debts 
owing  by  him  at  the  time  of  making  it,  may 
be  supported  against  creditors,  although  debts 
due  at  the  date  of  the  settlement  may  to  a  con- 
siderable amount  remain  unpaid.  Kent  v.  lliley, 
14  L.  R.,  Eci.  190 ;  41  L.  J.,  Ch.  569 ;  27  L.  T. 
2G3  ;  20  W.  R.  852. 

A  voluntary  settlement  whereby  the  settlor 

Q  Q  2 
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takes  the  bulk  of  his  property  out  of  the  reach  of 
his  creditors,  shortly  before  CDgagiDg  in  trade  of 
a  hazardous  character,  may  be  set  aside  in  a  sait 
on  behalf  of  creditors  who  became  such  after  the 
settlement,  though  there  are  no  creditors  whose 
debts  arose  before  the  date  of  the  settlement, 
and  though  when  the  settlement  was  made  it 
was  doubtful  whether  the  arrangements  under 
which  the  settlor  was  to  engage  in  the  business 
would  take  effect.  Mackay  v.  DovglaJtj  14  L.  B.. 
Eq.  106;  41  L.  J.,  Ch.  539;  26  L.  T.  721  ;  20 
W.  R.  652. 

When  a  voluntary  settlement  is  made  on  the 
eve  of  the  settlor  engaging  in  trade,  the  burden 
rests  upon  him  of  shewing  that  he  was  in  a 
position  to  make  it.    lb. 

In  order  to  set  aside  a  voluntary  settlement  as 
being  void*  as  against  creditors,  it  is  not  neces- 
saiy  to  shew  that  the  settlor  contemplated  be- 
coming actually  indebted.  It  is  sufficient  if  he 
contemplated  a  state  of  things  which  might 
result  in  bankruptcy  or  insolvency.    Ih. 

A  debtor  is  not  entitled  to  set  up,  as  a  defence 
to  a  suit  to  set  aside  a  voluntary  settlement, 
a  release  contained  in  an  inspectorship  deed  by 
which  he  vested  all  his  property  in  the  inspec- 
tors, the  settlement  or  the  existence  of  the  pro- 
perty comprised  in  it  not  having  been  disclosed 
at  the  time  the  inspectorship  deed  was  exe- 
cuted.   Ih, 

Where  a  clergyman,  with  an  annual  income  of 
nearly  1,000/.,  made  in  1863  a  voluntary  settle- 
ment in  favour  of  his  god-daughter,  and  died  in 
1868  in  insolvent  circumstances,  owing  to  his 
bankers  the  balance  of  a  debt  which  had  been 
contracted  prior  to  the  date  of  the  settlement,  a 
creditor,  whose  debt  was  contracted^  subse- 
quently to  the  settlement,  obtained  a  decree 
to  set  aside  the  settlement  as  fraudulent,  within 
13  £Iiz.  c.  5  ;  although,  having  regard  to  the  in- 
come and  means  of  the  settlor,  the  court  was  of 
opinion  that  in  executing  the  settlement  he  had 
no  intention  whatever  to  cheat  his  creditors  at 
that  time.    lb. 

A  trader  made  a  voluntary  settlement  of  real 
estate  which  was  subject  to  a  mortgage,  and 
covenanted  with  the  trustees  of  the  settlement 
to  pay  the  interest  on  the  mortgage,  and,  at 
their  request,  to  pay  off  the  principal  of  the 
mortgage  debt.  At  the  time  of  making  the 
settlement  the  settlor  was  able  to  pay  all  his 
debts,  exclusively  of  the  mortgage  debt,  but  not 
inclusive  of  it.  He  became  bankrupt  within  ten 
days  after  the  date  of  the  settlement: — Held, 
that,  inasmuch  as  the  settlement  comprised  the 
whole  estate,  and  not  merely  the  equity  of  re- 
demption, the  settlement  was  void  as  against 
the  trustee  in  bankruptcy  under  the  Bankruptcy 
Act,  1869,  s.  91.  Hvxtable,  Ex  parte ^  ConibeeVy 
In  re,  45  L.  J.,  Bk.  59  ;  34  L.  T.  605  ;  24  W.  R. 
685— C.  A. 

In  1858  a  man,  who  was  not  then  engaged  in 
trade,  and  who  owed  no  debts,  made  a  voluntarv 
settlement  of  1,000/.  The  trusts  of  the  deed 
were,  a  life  estate  to  himself  determinable  on 
bankruptcy,  then  a  life  estate  to  his  wife  for  her 
separate  use,  then  trusts  for  the  children  of  the 
marriage,  and  an  ultimate  remainder  to  the 
settlor.  In  1873  he  for  the  first  time  engaged  in 
trade.  In  1875  he  was  adjudicated  a  bank- 
rupt : — Held,  that  the  settlement  was  void  in 
toto  as  against  the  trustee.  Pearson,  In  re, 
Stephens,  Ex  parte,  3  Ch.  D.  807  ;  36  L.  T.  68  ; 
2b  W.  R.  126. 


A  trader^  doing  business  to  the  amount  of 
100,000/.  per  annum,  executed  two  voluntary 
settlements  in  favour  of  his  wife,  the  first  being 
two  years  and  the  second  one  year  before  his 
death.  By  the  first  he  settled  two  polides  of 
assurance,  each  for  1,000/.;  by  the  second  be 
settled  his  furniture,  worth  about  1,000/.  An 
inquiry  into  the  state  of  his  affairs  hanng  been 
directed,  it  was  found  that  nt  the  date  of  the 
first  settlement  his  debts  would  have  exceeded 
his  assets  by  1,293/.,  and  at  the  date  of  his 
second  settlement  his  debts  were  10,726/.  over 
his  assets.  A  bill  was  filed  by  a  creditor,  whose 
debt  was  contracted  after  the  first,  but  before 
the  second  settlement,  to  set  aside  both  deeds. 
No  debt  was  proved  to  exist  which  had  been 
contracted  at  the  date  of  the  first  settlement  : — 
Held,  that  as  the  settlor's  debts  exceeded  his 
assets  when  both  deeds  were  executed,  he  was 
then  insolvent,  and  the  deeds  must  be  declared 
fraudulent  and  void  as  against  the  plaintiff  and 
his  other  creditors.  Taylor  v.  Coenen,  1  Ch.  D. 
636  ;  34  L.  T.  18. 

A  term  of  years  was  bequeathed  to  the  wife  of 
one  who  was  not  then  a  trader.  Subsequently 
he,  while  perfectly  solvent,  executed  a  deed  pur- 
porting to  convey  all  his  interest  in  the  term  of 
years  to  his  wife  for  her  sole  benefit  He  then 
became  a  trader,  and  afterwards  became  bank- 
rupt : — Held,  tluit  the  deed  was  not  void  as 
against  his  assignees,  who  therefore  were  not 
entitled  as  of  right  to  the  term  of  yean.  Crou^ 
In  re,  19  W.  R.  153. 

Held,  also,  that  as  he,  under  27  Eliz.  c  4  (Ir.), 
could  have  defeated  the  deed  by  a  subsequent 
conveyance  for  value,  the  assignees,  if  permitted 
by  the  court,  could  iJso  defeat  it ;  and  that  the 
court  had  power  to  direct  the  assignees  to  do  so, 
but  that,  under  the  circumstances,  the  court 
would  not  exercise  this  power.    Ih. 

A  voluntary  settlement  was  executed,  in  1865. 
by  a  trader  who.  in  1874,  filed  his  petition  for 
liquidation  : — Held,  that  the  settlement  was 
governed  by  the  Bankruptcy  Act,  1869,  s.  91. 
and  that,  as  the  trader  was  unable  to  shew  that 
he  was  solvent  at  the  time  it  was  executed. 
it  was  void  as  against  the  trustee.  Dawttm,  Ex 
parte,  Dawson,  In  re,  19  L.  R.,  Eq.  433  ;  44 
L.  J.,  Bk.  49  ;  32  L.  T.  101  ;  23  W.  R.  354. 

Ability  to  pay  all  Bebti.] — In  determining 
whether  a  trader  who  has  executed  a  vohintary 
settlement  was,  within  the  meaning  of  s.  91  of 
the  Bankruptcy  Act,  1869,  "at  the  time  of 
making  the  settlement  able  to  pay  all  his  debts 
without  the  aid  of  the  property  comprised  in 
such  settlement,"  the  value  of  the  implements 
of  his  trade  and  of  the  goodwill  of  his  business 
is  not,  if  he  was  intending  to  continue  his  busi- 
ness, to  be  taken  into  account.  At  any  rate, 
if  that  value  is  to  be  taken  into  account,  it  can 
only  be  such  a  value  as  would  be  realized  at 
a  forced  sale.  Per  Lindley,  L.  J. :  It  is  essential 
that  the  settlor  should  be  able  to  pay  his  debts 
in  the  way  in  which  he  is  proposing  to  pay  them, 
i.e.,  in  the  ordinary  course  of  his  business,  if 
he  is  proposing  to  continue  it.  A  trader,  irbo 
had  for  many  years  carried  on  the  business  of  a 
baker,  and  had  saved  some  money,  bein^  about 
to  purchase  a  grocery  business,  which  he  intended 
to  carry  on  in  addition  to  the  other,  made  a 
voluntary  settlement  of  the  bulk  of  his  property 
for  the  benefit  of  his  wife  and  children.  He 
afterwards    bought   the  groceiy  business^  axid 
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carried  it  on  for  about  six  monthg,  but  lost 
money  by  it.  He  then  sold  it  for  as  mndi 
money  as  he  had  given  for  it,  and  afterwards 
carried  on  the  baker's  business  alone,  until, 
about  three  years  after  the  execution  of  the 
settlement,  he  filed  a  liquidation  petition,  his 
liabilities  largely  exceeding  his  assets.  The  debts 
which  he  owed  at  the  date  of  the  settlement  had 
been  all  paid  : — Held,  that,  under  the  circum- 
stances, the  settlement  was  void  against  the 
trustee  in  the  liquidation  under  s.  91  of  the 
Bankruptcy  Act,  1869.  RuMell^  Ex  parte,  Butter- 
worth.  In  re,  19  Ch.  D.  588  ;  51  L.  J.,  Ch.  521 ; 
46  L.  T.  113  ;  30  W.  R.  58i— C.  A. 

Settlement  of  Leasehold  Property  to  which 
Liahility  is  attaehed.]— A  settlement  of  lease- 
hold property,  to  which  liability  is  attached,  is 
of  necessity  a  settlement  for  valuable  considera- 
tion, and  cannot  therefore  be  avoided  as  a  volun- 
tary settlement  under  s.  91  of  the  Bankruptcy 
Act,  1869,  even  though  no  other  consideration  be 
given.  J)oble,  Ex  parte,  DoUe,  In  re,  38  L,  T. 
183  ;  26  W.  R,  407. 

A.  being  subject  to  a  possible  liability  as 
surety  for  D.,  assigned  the  lease  of  his  farm  and 
the  chattels  thereon  to  his  children  B.  and  C, 
they  undertaking  to  pay  him  an  annuity  of  50/. 
At  the  date  of  this  assignment  D.  was  insolvent, 
although  it  did  not  appear  that  the  fact  was 
known  to  B,  and  C.  Apart  from  the  property 
assigned  to  B.  and  C,  A.  had  not  sufficient  at 
the  date  of  that  assignment  to  discharge  his 
liability  as  surety,  and  when  upon  ^e  failure  of 
his  principal  to  pay  the  debt,  he  was  called  upon 
to  do  so,  he  made  default,  and  was  subsequently 
adjudicated  a  bankrupt.  Upon  an  application 
by  the  trustees  to  have  it  declared  that  the 
assignment  to  B.  and  C.  was  void  under  s.  91  of 
the  Bankruptcy  Act,  1869  :— Held,  that  the 
asaignment  of  the  leaseholds  was  not  voluntary 
on  the  ground  that  the  assignment  of  leasehold 
property  to  which  a  liability  is  attached  is  ne- 
cessarily a  conveyance  for  valuable  considera- 
tion.   Ih. 

Co&yeyance  to  Trustees  for  ezcliiBiye  Benefit 
of  Creditors  assenting  to  Deed.] — ^A  trader,  in  in- 
solvent circumstances,  executed  a  deed  of  arrange- 
ment by  which  he  conveyed  all  his  property  to 
trustees,  who  were  to  carry  on  his  business  and 
to  collect  his  debts  and  to  pay  a  dividend  to  such 
of  his  creditors  as  were  parties  to  or  assented  to 
the  deed.  In  case  of  any  creditors  refusing  to 
assent  to  the  deed,  the  trustees  were  empowered 
to  hand  over  such  creditors'  dividend  to  the 
debtor.  The  deed  was  executed  with  the  object 
of  defeating  executions  which  might  prevent 
the  equal  distribution  of  the  debtor's  property 
among  his  creditors.  The  creditors  who  had  not 
assented  to  the  deed  obtained  a  judgment  and 
put  in  an  execution  on  goods  included  in  the 
deed  and  in  the  actual  possession  of  the  trustees : 
— Held,  that  the  deed  was  fraudulent  under  13 
Eliz.  c.  5,  and  that  the  trustees  had  no  property 
in  the  goods  seized  as  ^against  the  creditors. 
Spender  v.  Stater,  4  Q.  B.  JD.  13 ;  48  L.  J.,  Ch. 
480  ;  39  L.  T.  424  ;  27  W.  R.  134. 

Subetaatial  Adyaaee.] — In  February,  1865,  a 
builder  mortgaged  to  his  uncle  the  whole  of  his 
property,  real  and  personal,  present  and  future, 
to  secure  450^.  previously  due,  and  300Z.  then 
adranced.    The  deed  was  not  registered  under 


the  Bills  of  Sale  Act.  He  became  bankrupt  on 
the  20th  July,  1866,  and  on  the  4th  August 
notice  of  the  deed  was  given  to  the  assignees  : — 
Held,  that  as  there  was  a  substantial  advance 
made  at  the  time  of  the  deed,  it  justified  the 
execution  of  the  deed,  which  was,  therefore,  not 
fraudulent  or  void  under  13  Eliz.  c.  5  ;  and  that, 
even  if  it  was  originally  an  act  of  bankruptcy, 
the  lapse  of  twelve  months  and  upwards  be- 
tween its  execution  and  the  fiat  would,  under 
the  Bankruptcy  Act,  1849,  s.  88,  render  it  valid. 
Allen  V.  Bmnett,  5  L.  R.,  Ch.  677 ;  23  L.  T. 
437. 

Substantial  Szception.]— A  substantial  excep- 
tion to  a  conveyance  of  the  whole  of  a  trader's 
property  is  where  he  retains  so  much  as  may 
enable  him  to  continue  his  business.    lb. 

Trustee  of  Voluntary  Settlement  not  Porchaaer 
for  Valuable  Consideration.] — The  word  "  pur- 
chaser "  in  s.  91  of  the  Bankruptcy  Act,  1869,  means 
a  buyer  in  the  ordinary  commercial  sense,  not  a 
purchaser  in  the  legal  sense  of  the  word.  There- 
fore, the  trustee  of  a  post-nuptial  settlement  of 
leaseholds  for  the  benefit  of  the  settlor*s  wife  and 
children  is  not  a  purchaser  of  the  property  for 
valuable  consideration  within  the  meaning  of  s. 
91.  Hillman,  Ex  parte,  Pumfrey,  In  re,  10  Ch. 
D.  622  ;  48  L.  J.  Bk.  77  ;  40  L.  T.  177  ;  27  W.  R. 
567— C.  A. 

Syidence  to  proye  Consideration.] — C,  in 
1855,  mortgaged  a  house  to  the  plaintiff  in  fee, 
handing  over  to  him  the  deed  of  conveyance  to 
himself,  with  the  receipt  of  the  vendors  indorsed. 
In  1851,  C.  had  made  a  voluntary  conveyance  of 
the  house  to  trustees  in  trust  for  his  wife  and 
children,  the  consideration  expressed  being 
natural  love  and  affection  : — Held,  that  though 
evidence  might  be  adduced  to  shew  that  valuable 
consideration  had  been  In  fact  given  for  the 
settlement,  such  evidence  must  be  of  a  most  con- 
clusive kind,  and  that  on  the  evidence  adduced 
the  mortgage  must  prevail.  Levy  v,  Orei^hton, 
22  W.  R.  606— L.  J. 

A  husband,  by  will,  left  hid  house  and  busi- 
ness establishment  to  his  wife  for  life,  and 
after  her  death  to  his  son,  and  a  pecuniary 
legacy  to  his  daughter.  The  son  borrowed  the 
money  from  his  sister,  and  as  security  he  and 
his  mother  gave  his  sister  a  bill  of  sale  on  the 
property  left  to  them.  In  an  issue  between  the 
sheriff  and  an  execution  creditor  as  to  the  bona 
fides  of  the  bill  of  sale  : — Held,  that  to  shew  the 
nature  of  the  transaction,  the  will,  though  un- 
proved, ought  to  have  been  received  in  evidence 
as  a  signed  declaration  of  the  former  owner 
of  the  property  before  it  passed  out  of  his  pos- 
session. 0^ Sullivan  v.  Burke,  ^  Ir.  R.,  C.  L. 
105. 

Bill  of  Sale  in  liabstitation  for  Fnregivtered 
Bill— Fraud  on  Bankruptcy  Laws.] — In  order  to 
secure  an  advance  by  F.  to  P.,  the  liquidating 
debtor,  a  bill  of  sale  of  part  of  P.'s  property  was 
on  the  30th  of  March,  1876,  executed  by  P.  to  F. 
on  the  agreement  that  the  deed  should  not  be 
registered  for  six  (and  -afterwards  for  nine) 
months,  if  P.  would  execute  a  new  bill  of  sale 
when  called  upon  to  do  so.  Accordingly,  at 
intervals  of  about  twenty-one  days,  the  bill 
of  sale  was  renewed  fourteen  times,  the 
fifteenth  and  last  deed  being  executed  on  the 
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11th  of  January,  1877.  The  first  and  last  only  of 
the  series  were  stamped,  and  the  last  only  was 
registered.  Each  deed  recited  a  loan  at  the  date 
of  the  deed  of  the  amount  purported  to  be 
thereby  secured ;  but  in  fact  there  was  only  one 
loan,  increased  on  two  occasions  by  further 
advances.  In  the  interval,  that  is  to  say,  on  the 
26th  of  September,  1876,  the  debtor  committed 
an  act  of  bankruptcy  by  neglecting  to  satisfy  a 
summons  served  by  B.,  a  creditor  ;  and  on  the  6th 
of  December  B.  served  on  the  debtor  a  petition 
for  adjudication  in  bankruptcy,  under  which  a 
receiver  was  appointed  on  the  9th  of  December. 
The  petition  for  liquidation  was  filed  on  the  18th 
of  January,  1877  ;  and  on  the  5th  of  February, 
F.,  the  bill  of  sale  holder,  purchased  and  took  an 
assignment  of  the  debt  of  B. :  —Held,  that  what- 
ever might  be  the  validity  of  the  bill  of  sale  of 
the  11th  of  Januaiy,  1877,  at  law,  it  was  wholly 
invalid  in  bankruptcy,  on  the  grounds  that  it 
purported  to  convey  property  which  was  then 
vested  in  Ihe  receiver,  that  it  was  based  on  an 
untrue  recital,  and  that  it  was  part  of  a  scheme 
to  defeat  the  operation  of  the  bankruptcy  laws  ; 
and  that  the  title  of  the  trustee  in  liquidation 
related  back  to  the  act  of  bankruptcy  under  the 
debtor  summons.  Ihirherj  Ex  parte j  Pellew^  In 
re,  6  Ch.  D.  181 ;  36  L.  T.  668. 

Held,  also,  that  the  purchase  by  the  bill  of 
sale  holder  of  the  summoning  creditor's  debt, 
though  it  might  purge  the  act  of  bankruptcy  as 
between  the  debtor  and  creditor,  could  not  abro- 
gate the  proceedings  in  bankruptcy,  so  as  to 
defeat  the  rights  of  the  other  creditors.    Ih, 

Partnership  Transactioxu.] — S.,  who  was  in 
partnership  with  B.,  indorsed  bills  of  exchange 
belonging  to  the  partnership  to  N.,  in  payment 
of  a  private  debt  which  he  owed  him,  but  such 
indorsement  was  a  fraudulent  preference,  and  N. 
had  notice  of  its  being  a  fraud  on  the  firm.  S. 
subsequently  committed  an  act  of  bankruptcy,  on 
which  he  was  made  bankrupt,  and  N.  received 
the  amount  of  the  several  bills  of  exchange  at 
maturity  : — Held,  that  the  amount  so  received  by 
N.  was  received  to  the  use  of  the  assignees  of  S., 
and  B.,  the  solvent  partner,  and  that  they  jointly 
could  sue  N.  for  such  amount  as  money  had  and 
received  to  their  use.  Ueilhut  v.  Nisvill,  5  L.  R., 
C.  P.  478  ;  39  L.  J.,  C.  P.  245  ;  22  L.  T.  662  ;  18 
W.  R.  898— Ex.  Ch. 

fi.  Alignments  on  Marriage, 

Of  Lands  not  inelnded  in  the  Articles.] — By 
marriage  articles,  in  June,  1865,  the  intending 
husband  covenanted  with  the  intending  trustees 
to  pay  off  the  incumbrances  on  a  leasehold 
estate,  and  to  convey  it  to  them,  free  from  in- 
cumbrances, upon  the  trusts  therein  declared. 
In  July,  1869,  the  husband  being  (according  to 
his  own  account)  pressed  by  one  of  the  trustees 
to  perform  the  covenant  to  convey  to  them  the 
estate  comprised  in  the  articles  of  June,  1865, 
freed  from  incumbrances,  and  being  unable  to  do 
so,  proposeJ  to  convey  other  lands  in  lieu  upon 
the  trusts  of  the  marriage  articles.  The  hus- 
band's interest  in  the  substituted  lands,  owing  to 
the  incumbrances  thereon,  was  worth  little  more 
than  his  interest  in  the  lands  subject  to  the 
original  articles.  The  husband,  who  subse- 
quently, in  January,  1870,  became  bankrupt, 
swore  that  in  July,  1869,  he  neither  apprehended 
nor  contemplated  bankruptcy.    At  thjtt   time 


legal  proceedings  were  pending  which  resulted 
in  an  award  against  him  for  7,847^.,  in  No- 
vember, 1869  : — Held,  first,  that  the  settlement 
of  July,  1869,  must  be  declared  fraudulent  and 
void  against  creditors,  in  so  far  as  it  affected  to 
I  convey  property  not  included  in  the  marriage 
articles  of  June,  1865.  Oate*  v.  Fahian^  Wie- 
land,  In  re,  19  W.  R.  61. 

Held,  secondly,  that  the  trustees  of  the  mar- 
riage articles  might  claim  to  prove  under  the 
bankruptcy  in  behalf  of  the  trust  fund,  but  that 
they  must  both  join  in  the  proof.    lb. 

Trustee  proving  for  Fnnds  in  Bankmptej.]— 

A  trader  by  his  marriage  settlement  covenanted 
that  he  would  pay  6,000Z.  to  the  trustees  on  or 
before  a  given  day,  to  be  held  by  them  on  the 
trusts  of  the  settlement.  Before  the  money  was 
payable  he  filed  a  petition  for  liquidation  by 
arrangement : — Held,  that  a  covenant  for  pay- 
ment of  a  sum  of  money  not  specifically  ear- 
marked was  not  within  the  Bankruptcy  Act, 
1869,  s.  91,  as  a  covenant  for  the  future  settle- 
ment of  money  or  property  in  which  the  trader 
had  no  interest  at  the  date  of  his  marria^,  and 
that  the  trustees  were  entitled  to  prove  against 
his  estate  for  the  6,000/.,  less  the  value  of  the 
settlor's  life  interest,  which  they  were  entitled  to 
retain.  Bishop^  Ex  parte,  Tonnics,  /»  np,  8  L. 
R.,  Ch.  718  ;  42  L.  J.,  Bk.  107  ;  28  L.  T.  862  ;  21 
W.  R.  716.  Affirming,  28  L.  T.  567 ;  21  W.  R. 
559. 

Conyeyanee  of  future  Property.] — ^A  trader,  in 
April,  1868,  executed  a  settlement  upon  his 
marriage,  by  which  he  settled  certain  specific 
chattels  upon  trust  for  the  benefit  of  his  wi& 
and  the  issue  of  the  marriage.  The  settlement 
also  contained  a  covenant  by  the  settlor  with  the 
trustees  that  all  future  real  or  personal  estate 
which  he  should  at  any  time  during  the  coverture 
be  possessed  of,  or  entitled  to,  or  should  other- 
wise acquire  by  devolution,  gift,  devise,  bequest, 
purchase,  accumulation,  or  otherwise  howsoever, 
should  be  conveyed  and  assigned  to  the  trustees 
upon  the  trusts  thereby  declared.  In  1870,  the 
settlor  bought  shares  in  a  company.  In  February, 
1873,  he  was  adjudicated  a  bankrupt.  At  this 
time  the  shares  were  standing  in  his  name,  but 
the  certificates  were  in  the  possession  of  his 
wife's  father,  and  they  were  afterwards  delivered 
to  the  trustees  of  the  settlement.  It  was  shewn 
that  the  settlor  was  solvent  at  the  date  of  the 
settlement : — Held,  that  the  covenant  was  void 
as  against  the  creditors,  and  that  the  trustee 
under  the  bankruptcy  was  entitled  to  the  ^ares. 
Bolland,  Ex  parte,  Clint,  In  re,  17  L.  B.,  Eq. 
115  ;  43  L.  J.,  Bk.  16  ;  29  L.  T.  543 ;  22  W.  B, 
152. 

Frandnlent  Beoitals  do  not  inyaUdate.  j — C, 
who  carried  on  the  business  of  a  flax  spinner  at 
the  Shepley  Mills  in  partnership  with  R.,  by  a 
settlement  made  in  contemplation  of  his  mar- 
riage, after  reciting  that  he  was  indebted  to  h» 
intended  wife  in  20,000/.,  covenanted  to  pay  the 
20,000/.  to  the  trustees  of  the  settlement,  upon 
trust  that  as  soon  as  he  should  become  owner  in 
fee  simple  of  the  Shepley  Mills  estate,  which  he 
had  agreed  to  purchase,  they  should  advance  the 
20,000/.  to  him  on  the  security  pf  the  same 
estate  ;  and  it  was  declared  that  the  tmstees 
should  stand  possessed  of  the  20,000/.  and  the 
securities  for  the  same  upon  trust  to  pay  the  in- 


1197 


BANKRUPTCY— Frawdufen*  Conveyances. 


1198 


come  to  his  intended  wife  for  life  for  her  sepa- 
rate nse,  and  after  her  death  to  C.  daring  his  life 
or  until  he  should  become  bankrupt,  with  re- 
mainder in  trust  for  the  children  of  the  marriage, 
and  in  default  of  children,  for  his  wife  abso- 
lutely. The  recital  that  C.  was  indebted  to  his 
intended  wife  was  entirely  false,  and  0.  was  at 
the  time  of  the  marriage  in  insolvent  circum- 
stances ;  but  the  wife  had  no  knowledge  of  the 
insolvency  of  her  husband,  and  understood 
nothing  about  the  recitals  of  the  arrangement  as 
to  the  20,000/.,  except  that  that  sum  was  to  be 
settled.  C.  subsequently  purchased  the  Shepley* 
Mills  estate,  and  mortgaged  it  to  the  trustees  of 
the  settlement  for  securing  20,000/.,  but  no 
money  actually  passed  between  the  parties.  Ci, 
and  also  his  firm,  afterwards  became  bankrupt, 
and  a  bill  was  filed  by  the  trustee  in  C.'s  bank- 
ruptcy against  C,  and  his  wife,  the  trustees  of  the 
settlement,  and  the  trustee  in  the  bankruptcy  of 
the  firm,  praying  that  the  settlement  and  the 
mortgage  might  be  set  aside  as  fraudulent  against 
the  creditors  ;  and  that  the  rights  of  all  parties 
might  be  declared : — Held,  that^  notwithstand- 
ing the  falsity  of  the  recitals,  the  settlement 
and  the  mortgage  deed  were  valid  against  the 
creditors  so  far  as  concerned  the  interests  of  the 
wife  and  the  children.  Xevan  v.  Crawfitrd,  6 
Ch.  D.  29  ;  46  L.  J.,  Ch.  729  ;  37  L.  T.  322 ;  25 
W.  R.  49— C.  A. 

Held,  that  it  wordd  be  premature  to  decide 
any  question  as  to  the  future  life  interest  of  C. 
contingent  on  his  wife's  death  in  his  lifetime.  lb. 

Held,  also,  that  as  the  plaintiff's  case  had  en- 
tirely failed,  the  court  had  no  power  to  decide 
any  question  between  the  trustees  of  the  settle- 
ment and  their  co-defendant,  the  trustee  in  the 
bankruptcy  of  the  firm.  The  husband  and  wife 
having  joined  in  their  defence,  the  bill  was  dis- 
missed against  them  both  with  costs.    Ih, 

Ckivenant  to  settle  Share  under  Will.] — A 

trader,  who  was  entitled  under  his  father's  will 
to  a  share  in  his  property,  subject  to  a  power  for 
the  widow  to  appoint  among  himself  and  the 
other  children,  on  his  marriage  covenanted  to 
settle  his  share  whether  appointed  or  unap- 
pointed.  The  widow  appointed  one-third  to 
him  and  the  remainder  to  other  children,  and 
subsequently  he  became  bankrupt: — Held,  that 
the  covenant  was  not  void  under  s.  91  of  the 
Bankruptcy  Act,  1869.  Andrews^  In  re,  7  Ch. 
D.  635 ;  38  L.  T.  137 ;  26  W.  R.  572. 

Policies  of  Assuranee.]— In  April,  1870,  a 
trader  effected  two  policies  of  assurance  on  his 
own  life.  In  April,  1871,  he  surrendered  them  to 
the  office  and  received  in  exchange  two  policies 
at  the  same  premiums  and  entitled  to  the  same 
privileges  as  the  former  ones,  and  expressed  to  be 
for  the  benefit  of  his  wife  if  die  survived  him,  but 
for  his  own  benefit  if  she  predeceased  him.  In 
January,  1873,  he  became  a  liquidating  debtor, 
and  in  the  August  following  he  died  without 
having  obtained  his  discharge.  It  was  alleged 
by  the  widow  that  the  premiums  on  the  new 
policies  were  paid  out  of  her  separate  moneys. 
The  trustee  under  the  liquidation  claimed  the 
policies  : — Held,  that  as  the  policies  effected  in 
1870  had  no  surrender  value  the  obtaining  of  the 
new  policies  in  lieu  thereof  was  not  a  settlement 
cf  property  within  the  Bankruptcy  Act,  1869,  s. 
91,  and  that  consequently  the  new  policies  were 
protected  by  the  Married  Women's  Property  Act, 


1870,  8. 10,  and  the  widow  was  entitled  to  their 
benefit.  Holt  v.  Everall,  2  Ch.  D.  266  ;  46  L.  J., 
Ch.  433  ;  34  L.  T.  599  ;  24  W.  R.  471— C.  A. 

The  91st  section  of  the  Bankruptcy  Act,  1869, 
has  been  so  far  modified  by  the  Married  Women's 
Property  Act,  1870,  s.  10,  that  a  policy  of 
insurance  effected  by  a  trader  for  the  benefit  of 
his  wife  or  children  in  pursuance  of  the  lattci 
act  is.  in  the  event  of  his  bankruptcy,  valid  as 
against  his  trustee,  subject  to  a  charge  in  favour 
of  the  trustee  of  an  amount  equal  to  all  the  pre- 
miums that  it  can  be  proved  were  paid  by  the 
trader  with  intent  to  defraud  his  creditors.    Ih, 

See  Husband  and  Wipe,  post, 

ii.  Setting  aside. 

A.  made  a  voluntary  conveyance  of  property 
in  order  to  protect  it  from  his  creditors,  and  in 
pursuance  of  an  arrangement  with  his  creditors 
three  years  afterwards  made  under  the  Bank- 
ruptcy Act,  1861,  s.  110,  he  filed  a  bill  for  a  re- 
conveyance : — Held,  that  his  illegal  purpose  did 
not  preclude  him  from  obtaining  relief.  Syvws 
V.  Hvghet,  9  L.  R.,  Eq.  475  ;  39  L.  J.,  Ch.  304  ; 
22  L.  T.  462.^ 

In  order  to  set  aside  a  yoluntary  settlement  as 
fraudulent  against  creditors,  it  is  not  necessary  to 
prove  an  actual  intention  to  delay  creditors  pre- 
sent to  the  mind  of  the  settlor  at  the  time.  If 
the  necessary  consequence  of  the  settlement  is  to 
hinder  or  delay  creditors,  the  intention  will  be 
presumed.  IWeman  v.  Pope^  5  L.  R.,.Ch.  538  ; 
39  L.  J.,  Ch.  689  ;  21  L.  T.  816  ;  18  W.  R.  906. 

A  testator,  with  a  view  of  placing  property  out 
of  the  control  of  liquidators,  conveyed  it  to  his 
stepdaughter  absolutely,  and,  as  she  alleged,  by 
way  of  gift.  The  conveyance  purported  to  be  for 
a  valuable  consideration,  but  was  in  fact  volun- 
tary. Subsequently  the  claims  of  the  liquidators 
were  satisfied  out  of  other  property  belonging  to 
the  testator  : — Held,  that  there  was  a  resulting 
trust  in  favour  of  the  testator,  and  that  the  pro- 
perty must  be  reconveyed  for  the  benefit  of  his 
estate.  Coultwas  v.  Sioan,  22  L.  T.  539  ;  18  W. 
R.  746. 

The  trustee  of  a  bankrupt's  estate  applied, 
under  the  Bankruptcy  Act,  1869,  s.  72,  to  the 
Court  of  Bankruptcy  to  declare  a  bill  of  sale, 
made  by  the  bankrupt  previously  to  his  bank- 
ruptcy, fraudulent  and  void  as  against  himself  as 
trustee,  and  to  order  the  assignee  under  the  bill 
of  sale,  who  had  previously  to  the  bankruptcy 
sold  the  goods  comprised  therein,  to  pay  over  the 
proceeds  of  the  sale  to  himself  as  such  trustee. 
The  Court  of  Bankruptcy  having  made  the  order 
prayed  for,  and  the  assignee  having  accordingly 
paid  over  the  proceeds  of  the  sale  : — Held,  that 
the  trustee  could  not  afterwards  bring  an  action 
of  trover  against  the  assignee  under  the  bill  of 
sale  to  recover  the  difference  between  the  value 
of  the  goods  and  the  amount  realized  by  the  sale, 
inasmuch  as  by  the  proceedings  in  bankruptcy  to 
recover  the  proceeds  of  the  sale  he  had  affirmed 
such  sale  and  waived  the  tort.  Smith  v.  Baher^ 
8  L.  R.,  C.  P.  350 ;  42  L.  J.,  C.  P.  155  ;  28  L.T.  637. 

The  grantee  of  a  bill  of  sale  and  the  trustee  in 
bankruptcy  of  the  grantor  were  in  concurrent 
possession  of  the  property  comprised  in  it.  The 
grantee  had  taken  possession  first.  The  trustee 
impeached  the  validity  of  the  bill  of  sale. 
Before  the  question  of  its  validity  had  been 
decided,  the  grantee  forcibly  removed  part  of  the 
property  : — Held,  that,  notwithstanding  the  fact 
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that  the  grantee  had  taken  possession  first,  the 
removal  was  an  nnlawfol  act,  and  that  the 
grantee  most  pay  the  tmstee's  costs  of  a  motion 
to  compel  the  restoration  into  the  joint  possession 
of  the  property  which  bad  been  removed.  FnUs^ 
In  re,  Andrews^  Ex  parte,  4  Ch.  D.  509  ;  46  L.  J., 
Bk.  23  ;  36  L.  T.  38  ;  25  W.  R.  382. 

• 

Forged  Conveyance— Bights  of  Tmstee  as 
representing  Bankrupt.]— M.  wrote  to  B.  to  the 
effect  that  he  had  forged  B.'s  name  by  patting 
it  with  his  own  to  a  bill  of  exchange  for  lOOZ., 
which  would  become  due  in  a  few  days.  He 
implored  B.  to  meet  the  bill,  and  offerai,  if  he 
would  do  90,  to  give  him  a  bill  of  sale  of  all  his 
property  to  secure  what  he  owed  him.  B.,  who 
was  already  an  unsecured  creditor  of  M.  for 
100/.,  paid  the  100/.  bill  and  took  a  bUl  of  sale 
of  all  M.'s  property  to  secure  200/.  Three  weeks 
later  B.  entered  and  sold  the  property  and  satis- 
fied his  debt  The  following  month  M.  was  ad- 
judicated a  bankrupt,  the  act  of  bankruptcy 
alleged  being  the  execution  of  the  bill  of  sale. 
The  trustee  applied  for  an  order  that  B.  should 
ixif  und  the  proceeds  of  sale  received  by  him,  on 
the  g^und  that  the  bill  of  sale  was  void  as  being 
given  only  for  a  past  debt,  and  as  being  the  price 
of  a  bargain  for  the  concealment  of  a  felony : — 
Held,  that  the  wrong  done  not  being  an  offence 
against  the  bankrupt  law,  the  trustee  was  in  no 
better  position  than  the  bankrupt  would  have 
been,  and  that,  the  latter  having  been  a  party  to 
the  wrong,  the  maxim  *Mn  pari  delicto  potior  est 
conditio  possidentis  "  would  have  applied,  and  no 
action  could  have  been  maintained.  Maplehack, 
Jn  re,  ^uff,  Ex  parte,  4  Ch.  D.  150  ;  46  L.  J., 
Bk.  14  ;  35  L.  T.  503  ;  25  W.  R.  103  ;  13  Cox, 
C.  C.  374— C.  A.    Reversing,  35  L.  T.  172. 


b.  Proteoted  Transactions, 
i.  TranMCtiofU  protected  by  Section  34. 

Adyanee  Bepayable  in  Konthly  Instalments — 
Konthly  Tenancy.] — A  member  of  a  building 
society  borrowed  7,500/.  from  the  society,  which 
was  to  be  re])aid  in  a  series  of  monthly  instal- 
ments of  71/.  lis.  ad.  each,  including  interest  at 
7  per  cent.  The  instalments  were  payable  at 
the  monthly  meetings  of  the  society,  and,  if  the 
member  neglected  to  pay  them  when  due,  he 
became  liable  to  a  fine  at  the  rate  of  5  per  cent, 
per  month  on  the  total  amount  in  arrear  and 
unpaid  at  each  meeting.  To  secure  the  loan  he 
executed  to  the  trustees  of  the  society  a  mort- 
gage of  real  estate.  The  deed  contained  a  proviso 
that  if  the  member  should  fail  for  three  monthly 
meetings  to  pay  his  subscription,  interest,  fines, 
or  other  moneys,  or  to  observe  the  regulations  of 
the  society,  or  in  the  event  of  his  becoming  bank- 
rupt, the  mortgagees  might  enter  into  possession 
or  receipt  of  the  rents  of  the  mortgaged  property. 
And  "for  the  better  securing  the  payments 
which  by  the  rules  of  the  society  ought  to  be 
made  by  the  mortgagor,"  it  was  agreed  that,  if 
the  mortgagees  should  at  any  time  become  en- 
titled to  enter  into  possession  or  receipt  of  the 
rents,  and  the  mortgagor  should  then  or  after- 
wards be  in  the  occupation  of  the  whole  or  part 
of  the  property,  he  should  during  such  occupation 
be  tenant  thereof  from  month  to  month  to  the 
mortgagees,  at  a  monthly  rent  equal  in  amount 
to  the  moneys  which  ought  to  be  paid  monthly 
by  the  mortgagor  from  time  to  time  for  subscrip- 1 


tions,  interest,  fines,  and  other  moneys  under  the 
rules,  and  that  the  tenancy  should  commence  on 
the  day  up  to  which  he  should  have  fully  paid  all 
and  every  part  of  such  subscriptions,  interest, 
fines,  and  other  moneys,  and  the  rent  for  the 
period  intervening  between  the  commencement 
of  the  tenancy  and  the  day  on  which  the  trustees 
should  be  entitled  to  enter  into  possession  or 
receipt  of  rents  should  be  payable  and  paid  on 
that  day,  and  the  monthly  rent  due  upon  and 
subsequently  to  that  day  should  become  due 
monthly  in  advance,  and  be  payable  at  the 
monthly  meetings,  the  first  payment  of  rent  be- 
coming due  on  the  day  on  which  the  mortgagees 
should  first  become  entitled  to  enter  into  posses- 
sion. Power  was  given  to  the  mortgagees  to 
determine  the  tenancy  by  fourteen  days'  notice. 
The  deed  was  not  executed  by  the  mortgagees, 
nor  was  it  registered  under  the  Bills  of  Sale  Act, 
The  mortgagor  committed  default  in  his  pay- 
ments, and  was  afterwards  adjudicated  a  bank- 
rupt:— Held,  that  the  attornment  clause,  and 
distresses  levied  under  it  for  ront  which  accrued 
due  both  before  and  after  the  conrniencement  of 
the  bankruptcy,  were  valid  as  against  the  trustee 
in  the  bankruptcy.  T  Vw^y,  Ex  parte^  KwgU, 
In  re,  21  Ch.  D.  442  ;  62  L.  J.,  Ch,  121 ;  47  L. 
T.  362 ;  31  W.  R.  19— C.  A.  Affirming,  S.  C., 
sub  nom.  Isherwood,  Ex  parte,  46  L.  T.  539. 

Willianu,  Ex  parte  (7  Ch.  D.  138)  ;  Stoeitim 
Iron  Fttmace  Ctmpany,  In  re  (10  Ch.  D.  335) ; 
and  Jackson,  Ex  parte  (14  Ch.  D.  725),  dis- 
cussed.    Ih, 

Held,  that  it  was  no  objection  to  the  attorn- 
ment clause  that  the  monthly  rent  was  fluctuating 
in  amount.    Ih. 

A  rent,  the  amount  of  which  may  fluctuate 
according  to  the  happening  of  certain  events, 
is  not  an  uncertain  rent.    lb, 

Tenaaey  at  Will.]  — Held,  also,  that  the 
tenancy  under  the  attornment  clause  was  not 
made  by  s.  1  of  the  Statute  of  Frauds  a  tenancy 
at  will,    lb, 

.    DistroM  for  Tear's  Bent— Farther  IHstreis  for 

Half  Year.]— On  the  5th  of  ^ptembcr,  1881,  a 
tenant  holding  a  lease  for  twenty-one  years  filed 
his  petition  for  liquidation.  On  the  13th  of 
September  the  landlord  distrained  for  a  year's 
rent  due,  according  to  the  terms  of  the  lease, 
upon  the  24th  of  March,  1881.  Trustees  in  the 
debtor's  liquidation  were  appointed  on  the  13th 
of  October,  1881  ;  and  on  the  26th  of  October 
the  landlord  distrained  for  a  further  six  months* 
rent,  due  on  the  29th  of  September.  On  the  14th 
of  November  the  trustees  in  the  liquidation  dis- 
claimed the  lease,  pursuant  to  leave  granted  by 
the  court:— Held,  that  the  landlord,  having 
levied  his  distress  for  rent  after  the  commence- 
ment of  the  bankruptcy,  could  only  distrain  for 
one  year,  according  to  the  34th  section  of  the 
Bankruptcy  Act,  1869  ;  and  that  the  second  dis- 
tress was  therefore  invalid.  Dyke,  Ex  parte, 
Morruh,  In  re,  22  Ch.  D.  410  ;  62  L.  J.,  Ch.  570 ; 
48  L.  T.  303  ;  31  W.  R.  278— C.  A.  Affirming, 
47  L.  T.  26  ;  30  W.  R.  952. 

Agreement  for  Sale  or  Hire  of  ChatteU— Fover 
of  Distreia.] — ^Agreement  for  the  hire  of  railway 
waggons  for  the  term  of  five  years  at  a  yearly 
rent  of  10^  apiece,  with  power  to  the  lessors, 
when  the  rent  should  be  in  arrear  for  seven  days, 
to  distrain  goods  on  the  lessee's  premises,  and 
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sell,  &c.,  as  landlords  may  on  distress  for  rent, 
the  lessee  at  the  end  of  the  term  to  haye  the 
option  of  purchasing  the  waggons  for  5«.  each. 
The  lessee  having  gone  into  liquidation,  the 
lessors  distrained  under  the  agreement.  The 
agreement  being  admitted  to  be  of  a  usual 
character  having  regard  to  the  subject-matter,  a 
motion  in  an  action  bj  the  debtor  and  the  re- 
ceiver under  his  petition  to  restrain  proceedings 
upon  the  distress  was  refused.  The  agreement 
and  the  distress  thereunder  were  held  not  to  be 
in  fraud  of  the  general  creditors  in  the  lessee's 
bankruptcy.  A  power  to  distrain  will  not  by 
itself  in  an  ordinary  case  render  such  an  agree- 
ment fraudulent  against  creditors  in  bankruptcy, 
Jjcntuny.  York*hirr  ILiHicay  Waggon  Company ^ 
60  L.  J.,  Ch.  293  ;  29  \V.  R.  4G6. 

DiBtresf  by  Oas  Company  imd«r  Statutory 
Powers.] — The  special  act  of  a  gas  company  em- 
powered it  to  levy  by  distress  all  sums  of  money 
due  to  it  for  the  supply  of  gas,  the  amount  of 
which  should  not  be  disputed,  and  provided  that 
any  justice  on  application,  might  inquire  into 
and  ascertain  the  amount  due,  and  issue  his 
warrant  accordingly  for  levying  the  same.  By 
s.  16  of  the  Gasworks  Clauses  Act,  1847  (incor- 
porated with  the  special  act),  money  due  to  a  gas 
company  for  gas  supplied  is  spoken  of  as  rent. 
The  company,  after  oue  of  its  customers  had  filed 
a  liquidation  petition,  and  with  notice  of  the 
petition,  proceeded  to  seize  his  goods  under  dis- 
tress warrant  granted  by  the  justices  in  respect  of 
money  due  for  gas  supplied  to  him  within  a  year 
before  the  filing  of  the  petition  : — Held,  that  the 
company  did  not  come  within  the  words  *'  land- 
lonl  or  other  person  to  whom  any  rent  is  due 
from  the  bankrupt  *'  in  s.  34  of  the  Bankruptcy 
Act,  1869,  but  that  the  distress  was  a  legal  pro- 
cess against  the  estate  of  the  debtor  in  respect  of 
a  provable  debt,  which  the  court  had,  under  s. 
13,  or  under  r.  260  of  the  Bankruptcy  Rules, 
1870,  power  to  restrain.  UUl,  Exparte^  Roberts,, 
In,  re,  6  Ch.  D.  63 ;  46  L.  J.,  Bk.  116  ;  37  L.  T. 
4t5  ;  25  W.  R.  784— C.  A, 

Mortgage — Attornment  Clanee.] — A  mortgage 
of  smelting  works  to  secure  the  repayment  of  an 
advance  of  55,000/.,  contained,  in  addition  to  the 
ordinary  clauses,  a  covenant  by  the  mortgagee 
that,  if  the  interest  was  punctually  paid  as  it 
became  due,  and  all  the  covenants  contained  in 
the  deed  (other  than  the  covenant  for  payment 
tif  the  principal)  were  performed,  and  the  mort- 
l^agor  should  not  have  become  bankrupt  or  have 
taken  proceedings  for  liquidation  by  arrange- 
ment or  comix)sition   with    his  creditors,  and 
should  not  have  parted  with  the  possession  of 
the  mortgaged  property,  and  should  not  have 
ceased  to  carry  on  his  business  thereon,  then  the 
mortgagee  would  not  for  a  period  of  five  years 
require  payment  of    the  principal.     And    the 
mortgagor  attorned  tenant  from  year  to  year  to 
the  mortgagee  in  res{>ect  of  the  mortgaged  pro- 
perty at  the  yearly  rent  of  20,00t>Z.,  to  be  paid 
half-yearly  on  the  days  on  which  the  interest  on 
which  the  mortgage  debt  was  made  payable. 
The  deed  was  not  registered  under  the  Bills  of 
Sale  Act,  1854.    The  letting  value  of  the  pro- 
p^jrty  waa  not  more  than  3,000Z.  per  annum. 
Kour  months  after  the  execution  of  tne  mortgage 
the  mortgagor  filed  a  liquidation  petition,  and 
the  mortgagee  afterwards  claimed  the  right  to 
distrain  the  chattels  upon  the  mortgaged  pro- 


perty for  a  year's  rent  under  the  attornment 
clause  : — Held,  that  the  arrangement  was  a  mere 
device  to  give  the  mortgagee  an  additional  secu- 
rity in  the  event  of  the  mortgagor's  bankruptcy, 
and  was,  therefore,  in  that  event,  void,  as  a  fraud 
upon  the  bankrupt  law,  and  that  s.  34  did  not 
protect  a  distress  levied  for  a  mere  sham  rent. 
Wdliamt,  Ex  parte,  Thompfton,  In  re,  7  Ch.  D. 
138  ;  47  L.  J.,  Bk.  26  ;  37  L.  T.  764 ;  26  W.  R. 
274— C.  A. 

lliongh  an  attornment  clause  in  a  mortgage 
deed  is  a  valid  clause,  if  it  constitutes  a  real 
relation  of  landlord  and  tenant  between  the 
mortgagee  and  the  mortgagor,  and  a  distress 
levied  for  the  rent  fixed  by  the  clause  will  be 
g(X)d  as  against  the  trustee  in  the  bankruptcy  of 
the  mortgagor,  and  will  thus  enable  the  mort- 
gagee to  obtain  a  security  upon  chattels  of  the 
mortgagor,  the  proceeds  of  which  would  other- 
wise have  been  distributed  among  his  creditors, 
yet,  if  the  rent  fixed  by  the  clause  be  so  excessive 
that  the  court  comes  to  the  conclusion  that  it 
was  not  intended  to  create  a  real  rent  or  a  real 
tenancy,  but  that  the  clause  was  a  mere  device 
to  enable  the  mortgagee,  in  the  event  of  the 
bankruptcy  of  the  mortgsigor,  to  obtain  an  addi- 
tional security  upon  chattels  which  would  other- 
wise have  been  distributed  among  his  creditors, 
the  clause  and  any  distress  levied  under  it,  even 
though  before  the  commencement  of  the  bank- 
ruptcy, will  be  invalid  as  against  the  trustee  in 
the  bankruptcy  of  the  mortgagor,  as  being  a 
fraud  upon  the  bankruptcy  law.  Jaekton,  Ex 
parte,  Bowes,  In  re,  14  Ch.  D.  725 ;  43  L.  T.  272 ; 
29  W.  R.  253— C.  A. 

Morton  v.  Woods  (4  L.  R.,  Q.  B.  293)  ex- 
plained,    lb. 

Williams,  Ex  parte  (7  Ch.  D.  1 38),  and  Stockton 
Iron  Furnace  CJompany,  In  re  (10  Ch.  D,  335), 
discussed.    lb. 


Attornment  to  Second  Kortgagee — ^Fair 


Sent.] — ^An  attornment  by  a  mortgagor  to  a 
second  mortgagee  is  valid,  notwithstanding  the 
fact  that  the  mortgagor  has  already  attorned 
tenant  to  the  first  mortgagee  of  the  same  pro- 
perty. And  if  the  amount  of  the  rents  fixed  by 
the  two  attornment  clauses  is  a  fair  rent  of  the 
property,  so  that  there  is  no  fraud  on  the  bank- 
ruptcy law,  valid  distresses  can  be  levied  by  both 
mortgagees  after  the  commencement  of  the  bank- 
ruptcy of  the  mortgagor.  Morton  v.  Woods  (4 
L.  R.,  Q.  B.  293)  explained  and  followed.  Pun- 
nett,  Ex  parte.  Kit  chin,  In  re,  16  Ch.  D.  226 ; 
50  L.  J.,  Ch.  212  ;  44  L.  T.  226  ;  29  W.  R.  129— 
C.  A. 


Tenancy  ttfuoL  Tear  to  Tear  or  at  Will.] 


— ^A  mortgage  deed  contained  an  attornment 
clause  whereby  A.  (the  mortgagor)  attorned 
and  became  tenant  from  year  to  year  to 
B.  (the  mortgagee)  for  and  in  respect  of  the 
mortgaged  premises,  at  the  yearly  rent  of  800Z., 
to  be  paid  by  equal  quarterly  payments.  And  it 
was  thereby  agreed  that  it  should  be  lawful  for 
B.,  at  any  time  after  three  months  from  the  date 
of  the  mortgage,  without  giving  previous  notice 
of  his  intention  so  to  do,  to  enter  upon  and  take 
possession  of  the  premises  whereof  A.  had  at- 
torned tenant,  and  to  determine  the  tenancy 
created  by  the  aforesaid  attornment.  A.  filed  a 
liquidation  petition,  and  on  the  same  day  a 
receiver  was  appointed,  who  entered  into  posses- 
sion of  A.'s  estate  and  effects.    Notice  of  the 
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petition  and  of  the  appointment  of  a  receiver 
was  sent  to  B.,  who  two  days  later,  by  virtue  of 
the  attornment  clause,  distrained  ujwn  the  goods 
and  chattels  on  the  mortgaged  premises  for  a 
half -year's  rent  then  due : — Held,  that  a  tenancy 
from  year  to  year  and  not  a  tenancy  at  will  was 
created  by  the  attornment  clause,  and  that  B. 
was  entitled,  under  the  Bankruptcy  Act,  1869, 
8.  34,  to  distrain  for  the  rent  due  to  him  from  A. 
at  the  time  of  filing  the  liquidation  petition. 
Morton  v.  Woodit  (i  L.  R.,  Q.  B.  293)  explained. 
Queen's  Benefit  Building  Sneiety,  or  Blake^  Ex 
parte,  Threlfall,  In  re,  16  Ch.  D.  274  ;  60  L.  J., 
Ch.  318  ;  44  L.  T.  74  ;  29  W.  R.  128— C.  A, 


Wliat  Amount  of  Sont  may  be  Distrained 


for.] — B.  executed  a  mortgage  of  certain  real 
property  to  secure  the  payment  of  12,500Z.,  with 
interest  at  il,  15«.  per  cent.,  payable  half-yearly, 
on  the  8th  May  and  8th  November  in  each  year ; 
and  the  deed  contained  a  clause  by  which  the 
mortgagor  attorned  tenant  from  year  to  year  to 
the  mortgagees  at  the  yearly  rent  of  593^  16«., 
that  being  the  exact  amount  of  the  interest 
reserved  by  the  deed,  and  payable  on  the  same 
days.  Subsequently  by  a  parol  agreement  the 
days  of  payment  were  changed  to  the  1st  July 
and  the  let  January.  The  mortgagor  subse- 
quently filed  his  petition,  and  composition-re- 
solutions having  been  resolved  upon,  the  mort- 
gagees, on  the  19th  November,  1880,  distrained 
for  a  half-yejir's  rent  under  the  attornment 
clause,  although,  at  that  time,  in  accordance 
with  an  arrangement  which  had  been  previously 
entered  into  and  acted  upon  by  both  parties, 
the  interest  had  been  paid  by  the  trustees 
appointed  under  the  composition  proceedings 
down  to  July  1,  1880.  Upon  the  application  of 
the  trustees,  the  county  court  judge  decided  that 
the  mortgagees  were  only  entitled  to  receive  the 
amount  of  rent  or  interest  from  the  1st  July  : — 
Held,  that  the  mortgagees  were  entitled  to  the 
full  amount  for  which  they  had  distrained,  and 
that  the  balance,  after  payment  of  the  interest 
then  due.  was  applic«able  for  the  reduction  of  the 
principal  debt.  JIarrijfon,  Ex  parte,  Beits,  In  re, 
18  Ch.  D.  127  ;  50  L.  J.,  Ch.  832  ;  45  L.  T.  290 ; 
30  W.  R.  38— C.  A.  Affirming,  S.  C,  44  L.  T.  616 ; 
29  W.  R.  668,  sub.  nom.  Tempest,  Ex  parte, 

ii.  Transoyet'ums protected  by  Section  92. 

Burden  of  Proof  on  Person  olaiming  Protec- 
tion.]— The  burden  of  proof  is  on  the  person  who 
claims  the  protection  of  the  proviso  at  the  end  of 
s.  92  of  the  Bankruptcy  Act,  1869,  as  "a  payee  in 
good  faith."  Tate,  Ex  parte,  35  L.  T.  631 ;  25 
W.  R.  52— C.  A. 

Semble,  that  that  proviso- applies  not  only  to 
cases  of  fraudulent  preference  under  s.  92,  but 
also  to  cases  of  "  a  fraudulent  conveyance,  gift, 
delivery,  or  transfer  of  the  debtor's  property,  or 
any  part  thereof,"  under  s.  6,  sub-s.  2.    lb. 

Where  Consideration  is  pre-existing  Debt.] — 

The  concluding  words  of  s.  92  of  the  Bankruptcy 
Act,  1869  (32  &  33  Vict.  c.  71),  giving  protection 
to  payments,  &c.,  made  as  therein  mentioned, 
apply  to  a  creditor  of  the  bankrupt  and  not 
merely  to  his  transferee.  Butclier  v.  Stead,  7 
L.  R.,  H.  L,  839 ;  44  L.  J.,  Bk.  129 ;  33  L.  T.  541 ; 
24  W.  R.  463. 

When,  therefore,  a  person  sold  goods  to 
another  as  upon  a  cnsh  credit,  and,  just  before 


the  credit  expired,  received  from  the  vendee, 
then  on  the  eve  of  bankruptcy,  payment  for 
those  goods,  being  at  the  time  of  such  payment^ 
entirely  without  knowledge  or  even  suspicion  of 
the  true  state  of  the  vendee's  circumstances,  he 
was  held  to  be  protected,    lb, 

S.,  a  calico  merchant  at  Manchester,  sold  calico 
in  September,  1873,  to  M.  and  W.,  calico  printers 
there,  on  the  usual  terms  of  the  Manchester 
market,  which  would  have  made  payment  due 
on  the  2nd  of  December.  M.  and  W.  were  at 
the  time  of  the  purchase  (though  quite  unknown 
to  S.)  in  insolvent  circumstances.  In  November 
M.  and  W.  sold  a  large  portion  of  their  stock-in- 
trade,  and  directed  their  cashier  to  pay  their 
trade  creditors.  The  cashier  did  so,  and  on  the 
22nd  of  November  paid  S.,  taking  discount  and 
rebate  of  interest  in  the  ordinarv  way,  M.  and 
W.  were  largely  indebted  to  other  persons  for 
advances,  and  on  banking  accounts.  On  the  3rd 
of  December,  M.  and  W.  filed  a  petition  for 
liquidation,  and  a  trustee  was  appointed.  The 
trustee  sought  to  get  back  the  money  which  had 
been  paid  to  S. : — Held,  that  S.  was  protected  as 
"  a  payee  in  good  faith,  and  for  valuable  con- 
sideration," within  the  words  of  s.  92  of  the 
Bankruptcy  Act,  1869.  lb.  Affirming,  9  L.  B., 
Ch.  595 ;  80  L.  T.  482 ;  22  W.  R.  721. 

On  the  6th  of  June,  1871,  G.,  a  dealer  in  oil, 
borrowed  4001.  of  N.,  his  brother-in-law,  the 
money  to  be  repaid  in  a  month.  The  money  not 
having  been  repaid  when  due,  N.  pressed  for  it 
and  ultimately  placed  the  matter  in  the  hands  of 
his  solicitors,  who  gave  G.  till  the  end  of  July 
to  pay.  On  the  Ist  of  August,  G.  asked  N.  for 
further  time,  and  N.  said  he  must  have  a  speedy 
settlement  or  he  should  take  proceedings.  G. 
said  he* would  do  what  he  could  during  the  week. 
On  the  5th  of  August  he  went  to  N.  and  said  he 
had  no  money,  but  that  he  had  some  oil,  and 
that  if  N.  could  induce  a  firm  of  B.  &  Co.,  in 
which  he  had  formerly  been  a  partner,  to  buy  it, 
he  should  be  paid  out  of  the  proceeds.  N.  went 
to  B.  and  explained  the  circumstances  to  him, 
and  ultimately  B.  consented  to  treat  with  G.  G. 
then  went  to  B.,  and,  in  the  result,  a  contract 
was  entered  into  by  B.  on  behalf  of  his  firm  to 
buy  fourteen  casks  of  oil  from  G.  At  this  time 
G.  had,  in  fact,  no  oil,  but  on  the  9th  of  August 
he  ordered  fourteen  casks  from  W.  on  credit,  and 
this  oil  was  by  G.'s  directions  sent  to  B.  &  Ca 
G.  never  paid  for  it,  and  had  no  means  of  doin^ 
so  when  he  ordei-ed  it.  On  the  loth  of  August 
G.  called  at  the  warehouse  of  B.  k  Co.  to  settle 
the  purchase,  and  by  his  order  B.  &  Co.  paid  to 
N.  the  ainount  of  his  loan  and  interest,  and  paid 
the  balance  of  the  price  of  the  oil  to  G.  On  the 
6th  of  April,  1872,  G.  was  adjudicated  a  bank- 
rupt, the  act  of  bankruptcy  being  the  filing  of  a 
petition  for  liquidation  on  the  7th  of  MarcL 
The  trustee  afterwards  applied  to  the  county 
court  to  set  aside  the  payment  of  the  4002.  to  N. 
as  a  fraudulent  preference  and  an  act  of  bank- 
ruptcy. The  case  was  tried  before  a  juiy,  who 
found  that  when  the  transaction  took  place  the 
oil  was  substantially  the  whole  of  the  bankrupt's 
property ;  that  to  the  knowledge  of  N.  he  wag 
insolvent ;  and  that  the  transfer  was  not  made 
bon&  tide,  but  fraudulently  without  pr@8Uie, 
with  a  view  of  giving  N.  a  preference  over  the 
other  creditors  of  G.  The  judge  thereupon  held 
that  the  transaction  was  void  as  an  act  of  bank- 
ruptcy, and  a  fraudulent  preference,  and  ordeied 
N.  to  pay  to  the  trustee  the  sum  which  he  had 
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received.  On  appeal,  held,  that  the  purchase  of 
the  oil  was  a  bon&  fide  transaction  in  the  ordi- 
narj  course  of  trade,  and  that  N.  was  a  pajee 
in  good  faith,  and  for  valuable  consideration ; 
that  there  was  no  act  of  bankruptcy  and  no 
fraudulent  preference.  Norton,  Ex  partem  Gol- 
den, In  re,  16  L.  R.,  Eq.  397 ;  21  W.  K.  402. 

The  proviso  in  s.  92  of  the  Bankruptcy  Act, 
1869,  in  favour  of  a  purchaser,  payee,  or  in- 
cumbrancer, in  good  f^ith  and  for  valuable  con- 
sideration, extends  to  a  case  where  the  considera- 
tion is  the  payment  of  a  pre-existing  debt.    Jb. 

At  the  time  when  a  bill  of  sale  was  executed, 
the  mortgagee  had  notice  of  an  act  of  bank- 
ruptcy committed  by  thd  mortgagor,  upon  which 
he  was  afterwards  adjudicated  a  bankrupt.  The 
money  secured  by  the  deed  consisted  in  part  of  a 
sum  paid  by  the  mortgagee  in  discharge  of  the 
claim  of  the  holder  of  two  prior  registered  bills 
of  sale  executed  before  the  act  of  bankruptcy 
was  committed.  The  old  bills  of  sale  were  not 
transferred  to  the  new  mortgagee,  and  satisfac- 
tion of  them  was  entered  up.  The  new  bill  of  sale 
was  roistered : — Held,  that  the  new  bill  of  sale 
was  valid  as  against  the  trustee  in  the  bankruptcy 
to  the  extent  of  the  sum  paid  to  the  prior  mort- 
gagee. IfarriSf  Ex  parte,  Jam^s,  J»  tv,  1 9  L.  R.,  Eq. 
253  ;  44  L.  J.,  Bk.  31 ;  31  L.  T.  621 ;  23  W.  R.  536. 

BonA  fide  Sale  not  a  Frandnlent  Preference.] 
— ^A.,  a  liquidating  debtor  and  C.  the  creditor,  as 
trustees  and  executors  under  a  will,  kept  an 
account  at  the  B.  Bank.  The  debtor  having 
overdrawn  the  trust  account,  and  misappropri- 
ated the  money,  in  order  to  recoup  the  trust  es- 
tate, sold  some  wool  to  Q.,  who  advanced  2,050Z. 
on  account  of  the  purchase-money,  which  it  was 
agreed  should  be  determined  by  valuation.  The 
county  court  judge  considered  the  advance  of 
2,0502.  to  be  a  loan,  and  the  transfer  and  de- 
livery of  the  wool  a  fraudulent  preference  of  G., 
and  ordered  G.  to  repay  to  the  trustee  in  the 
liquidation  the  price  of  the  wool: — Held,  on 
appeal  (reversing  the  decision  of  the  court  be- 
low), that  the  transaction  was  a  bon&  fide  sale, 
and  that  as  neither  a  debt  nor  a  loan  had  ever 
existed  prior  to  the  contract  for  the  purchase 
and  sale,  no  case  of  fraudulent  preference  could 
arise.  Gawnt,  Ex  parte,  WUkifisoUf  In  re,  43  L. 
T.  448. 

Prandolent  Pnrchaae  by  Bankrupt — ^Non-com- 
pletion of  Purchase  —  Deposit-money  paid  to 
Stakeholder — Forfeiture.] — W.  having  secretly 
realized  the  greater  part  of  his  available  property 
and  effects,  absconded  with  the  proceeds.  W. 
was  subsequently  adjudicated  a  bankrupt,  and 
on  the  4th  of  October,  1882,  the  plaintiff  was 
appointed  a  trustee  of  the  estate.  On  the  10th 
of  October,  W.  entered  into  an  agreement  in  an 
assumed  name  with  F.  for  the  purchase  of  cer- 
tain house  property,  and  paid  to  the  defendant, 
as  stakeholder  under  the  agreement,  a  certain 
sum  by  way  of  deposit,  which  it  was  admitted 
formed  part  of  the  proceeds  of  the  secret  realiza- 
tion. The  agreement  provided,  inter  alia,  that 
the  deposit-money  should  be  forfeited  to  the 
vendor  if  the  purchaser  neglected  or  failed  to 
complete  tlie  purchase.  W.  was  shortly  after- 
wards arrested  and  convicted  as  an  absconding 
bankrupt,  and  the  purchase  of  the  property  was 
consequently  never  completed.  It  was  admitted 
that  both  the  defendant  and  F.  had  acted 
throughout  bonS,  ficte  in  the  ordinary  course  of 


business,  and  that  the  non-completion  of  the 
agreement  was  not  caused  by  any  default  on  the 
part  of  F.  The  plaintiff  having  claimed  to  have 
the  deposit-money  paid  over  for  the  benefit  of 
the  bankrupt's  estate : — Held,  that,  inasmuch  as 
it  was  of  the  essence  of  the  contract  that  the 
deposit-money  should  be  forfeited  if  the  pur- 
chase was  not  completed,  such  money  belonged 
to  F.  and  could  not  be  followed  by  the  trustee  of 
the  bankrupt's  estate.  Collinn  v.  Stimson,  11 
Q.  B.  D.  142 ;  52  L.  J.,  Q.  B.  440 ;  48  L.  T.  828. 

Aisignment  of  whole  Property — Payment  to 
Bankers*] — A  judgment  creditor,  who  had  issued 
execution  upon  the  property  of  his  insolvent 
debtor,  agreed  to  make  him  a  vibstantial  advance 
for  the  alleged  purpose  of  enabling  him  to  carry 
on  his  business,  upon  the  understanding  come 
to  at  a  meeting  at  which  all  the  parties  to  the 
transaction  were  present,  that  the  advance 
should  be  applied  in  paying  the  bankers  of  the 
debtor,  who  had  pressed  for  payment  of  a  debt 
of  2,000/.,  and  threatened  to  make  the  debtor  a 
bankrupt  if  they  were  not  paid,  and  also  in  pay- 
ing off  two  other  debts  due  to  solicitors  employed 
in  the  transaction.  A  bill  of  sale  over  substan- 
tiidly  the  whole  of  the  debtor's  property  was 
given  by  the  debtor  to  the  execution  creditor,  on 
the  9th  of  September,  1882,  to  secure  the  execu- 
tion debt  and  the  fresh  advance.  The  fresh 
advance  was  applied  in  payment  of  the  debts  to 
the  bankers  and  the  solicitors.  On  the  11th  of 
September,  possession  under  the  bill  of  sale'was 
taken  by  the  grantee.  On  the  13th  of  Septem- 
ber, the  debtor  filed  a  liquidation  petition,  and 
the  trustees  impeached  the  bill  of  sale  and  the 
above-mentioned  payments  : — Held,  that  the  ef- 
fect of  the  granting  of  the  bill  of  sale  being  to 
prevent  the  debtor  from  carrying  on  his  business, 
the  bill  of  sale  and  also  the  payments  to  the 
solicitors  were  fraudulent  and  void ;  but  that 
the  payment  to  the  bankers,  who  had  acted  bond, 
fide,  was  protected  by  the  saving  clause  of  s.  92 
of  the  act.  Clater,  Ex  parte,  Denigon,  Ex- 
parte,  Wilkinson,  In  re,  48  L.  T.  648. 

iiL  TraTisaetions protected  by  Sections  94  <J'  9o« 

Keaning  of  Sections.] — The  meaning  of  s.  94, 
sub-s.  3,  of  the  Bankruptcy  Act,  18()9,  is  in  effect 
the  same  as  that  of  s.  133  of  the  Bankruptcy 
Act,  1849.  Wright,  In  re,  Arnold,  Ex  parte,  3 
Ch.  D.  70  ;  45  L.  J.,  Bk.  130  ;  35  L.  T.  21 ;  24 
W.  R.  977— C.  A. 

What  is  a  Dealing — Bescission  of  Contract.] — 

A  trustee  under  a  liquidation  by  arrangement  of 
the  affairs  of  a  debtor,  in  a  first  count,  sued  the 
defendants  on  a  contract  made  between  them 
and  the  debtor,  for  a  breach  of  the  contract  in 
not  delivering  either  to  the  debtor  before  liqui- 
dation or  to  the  trustee  after  the  liquidation,  a 
quantity  of  iron  according  to  the  terms  of  the 
contract.  The  second  count  stated  that  it  was 
agreed  between  the  defendants  and  the  debtor 
as  in  the  first  count,  and  that  before  the  liquida- 
tion the  defendants  delivered  a  portion  of  the 
iron  under  the  contract  to  the  debtor,  who  made 
default  in  payment  of  the  price ;  and  after- 
wards the  trustee  elected  to  take  the  benefit  of 
the  contract,  and  was  ready  to  pay  in  cash  the  full 
amount  for  the  portion  of  iron  already  delivered, 
and  to  pay  for  the  residue  in  cash  on  delivery, 
and  to  perform  the  contract,  in  all  things  on  his 
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part,  whereof  the  defendants  had  notice,  and 
waived  formal  tender  of  such  amount  Yet  they 
did  not,  nor  would  deliver  to  the  trustee  the 
residue  of  the  iron,  but  neglected  and  refused  so 
to  do,  and  wholly  refused  any  further  to  perform 
the  contract  on  their  part,  whereby  the  trustee 
lost  the  benefit  of  the  contract,  rlea,  that  be- 
fore any  breach  of  the  agreement  on  the  part  of 
the  defendants,  and  before  the  commencement 
of  the  liquidation,  or  the  filing  by  the  debtor  of 
a  petition  for  liquidation,  and  before  notice  to 
the  defendants  of  any  act  of  bankruptcy  by  the 
debtor,  he  exonerated  and  discharged  them  from 
the  agpreement,  and  from  any  further  perform- 
ance of  the  same,  and  the  defendants  say  that 
the  dealing  and  transaction  were  made  in  good 
f}uth  : — Held,  that  the  plea  was  good,  and  that 
the  exoneration  thereby  shewn  was  a  "  dealing 
for  valuable  consideration,"  between  the  parties 
within  the  protection  of  the  Bankruptcy  Act, 
1869,  8.  94,  sub-s.  3.  Cheekland  v.  McNiel,  32 
L.  T.  367. 


Hotiee   to    Bheriif   by    Landlord.]— A 


trader's  goods  were  seized  by  tiie  sheriff  under  a 
judgment  obtained  after  the  debtor  had  com- 
mitted an  act  of  bankruptcy.  The  landlord  of 
the  house  where  the  trade  was  carried  on  gave 
notice  to  the  sheriff  that  he  claimed  to  distrain 
the  goods  for  arrears  of  rent.  Afterwards  the 
trader  was  adjudicated  banknipt  upon  the  act  of 
bankruptcy  : — Held,  that  the  notice  to  the  sheriff 
was  not  a  dealing  with  the  bankrupt  under  the 
Bankruptcy  Act,  1869,  s.  94.  Doomun,  Ex  parte ^ 
Lake,  In  re,  8  L.  R.,  Ch.  51  ;  42  L.  J.,  Bk.  30 ; 
27  L.  T.  528  ;  21  W.  R.  94. 


Oamishee  Order.] — A  garnishee  order, 


attaching  a  debt  due  to  a  bankrupt,  is  not  a 
"  dealing  "  with  the  bankrupt  within  s.  94,  sub-s. 
3,  of  the  Bankruptcy  Act,  1869.  Fillers,  Ex 
parte,  Curtoys,  In  re,  17  Ch.  D.  653 ;  50  L.  J., 
Ch.  691 ;  44  L.  T.  691  ;  29  W.  R.  575— C.  A. 
Reversing,  44  L.  T.  224  ;  29  W.  R.  568. 

A  judgment  creditor,  therefore,  who  prior  to 
the  presentation  of  a  bankruptcy  petition  against 
the  debtor,  but  after  the  commission  of  an  act  of 
bankrnptey  of  which  he  had  no  notice,  has  served 
a  garnishee  order  nisi  attaching  moneys  due  to 
the  debtor  from  a  third  party,  is  not  entitled  to 
the  debts  attached  as  against  the  trustees  in 
bankruptcy.     lb. 

Whether  such  an  order  is  "  an  attachment 
against  goods  "  of  a  bankrupt  within  s.  95,  sub-s. 
2,  quaere.     lb. 

But,  if  it  is,  it  is  not  within  the  protection  of 
8.  95,  sub-s.  3,  unless  the  garnishor  has  ob- 
tained actual  payment  of  the  attached  debt  from 
the  garnishee  before  the  order  of  adjudication. 
lb. 

Building  Contract  providing  for  taking  FoBies- 
lion  in  Bankruptcy.] — A  building  contract  con- 
tained stipulations  that  in  the  event  of  the  in- 
solvency or  bankruptcy  of  the  builder,  the  archi- 
tect of  the  proprietors  should  have  power,  after 
two  clear  days'  notice,  to  appoint  other  persons 
to  complete  the  work,  and  should  also  in  such 
case  have  power  to  seize  and  retain  all  materials, 
plant  and  implements,  and  might  either  proceed 
with  the  work  or  sell  them  and  apply  the  pro- 
ceeds to  the  completion  of  the  work ;  and  that 
in  the  event  of  the  contract  being  put  an  end  to 
as  aforesaid,  the  contractor  should  not  remove 


either  work,  materials,  implements,  scaffolding, 
or  plant  from  the  premises,  but  all  materials  and 
work  should  be  left  or  appropriated  for  the  use 
of  whosoever  might  be  appointed  to  finish  the 
work.  After  being  engaged  on  the  contract  for 
about  eighteen  months,  and  receiving  sums  on 
account  thereof,  which  covered  the  value  of  the 
materials,  plant  and  implements  then  upon  the 
premises,  the  contractor  filed  a  petition  for  liqni- 
dation.  Three  days  afterwards  the  proprieton 
gave  him  notice  that  they  intended  to  employ 
other  means  to  finish  the  work,  and  claimed  the 
materials,  plant  and  implements  under  the  con- 
tract. It  did  not  appear  whether  the  proprietors 
at  that  time  had  notice  of  the  petition,  but  they 
had  such  notice  before  the  expiration  of  two 
days,  and  before  they  took  possession : — Held, 
that  under  the  contract  the  proprietors  acquired 
a  right  to  a  lien  upon  the  goods  in  the  events 
which  happened ;  and  that  the  contract  and  the 
possession  taken  thereunder  was  a  transaction  pio- 
tected  by  s.  94,  sub-s.  3,  of  the  Bankruptcy  Act, 
1869,  and  not  invalidated  by  the  act  of  bank- 
ruptcy. Dickin,  Ex  parte,  Waugh,  In  re,i  Ch. 
D.  524  ;  46  L.  J.,  Bk.  26  ;  36  L.  T.  769  ;  25  W. 
R.  258. 

Forfeiture  of  Kateriali  in  Event  of  Builder't 
Bankruptcy — Fraud  on  Bankruptcy  Law.]— An 
agreement,  dated  the  17th  of  September,  1878, 
between  an  owner  of  land  and  a  builder  pro- 
vided that,  in  consideration  of  the  rent  thereby  re- 
served and  certain  agreements  on  the  part  of  the 
builder,  the  landowner  would,  as  the  boildcr 
should  erect  and  completely  cover  in  the  mes- 
suages thereinafter  agreed  to  be  erected  by  him, 
demise  to  him  a  piece  of  land  for  ninety-nine 
years,  at  a  yearly  rent  of  300^.  And  the  builder 
agreed  to  erect  and  completely  finish  forty  houses, 
each  of  a  specified  value,  within  fifteen  months 
from  the  date  of  the  agreement,  and  vigorously 
and  effectually  to  proceed  continuously  with  all 
buildings  once  commenced  by  him  on  the  ground, 
and  to  accept  leases  of  the  laud  and  houses  as 
the  same  should  be  erected  and  covered  in. 
Until  the  leases  should  be  granted  the  builder 
was  to  hold  the  premises  subject  to  the  payment 
of  the  rent,  and  to  the  observance  and  perform- 
ance of  his  part  of  the  terms  and  stipulations  of 
the  agi'eement,  and  subject  to  the  power  of  dis- 
tress and  entry  in  default  of  any  of  the  stipula- 
tions on  his  part,  or  on  his  becoming  bankrupt 
or  insolvent,  in  either  of  which  cases  all  improve- 
ments, materials,  and  effects  on  the  land,  or  ad- 
jacent thereto,  which  shoidd  not  have  been 
actually  demised  to  the  builder,  should  become 
absolutely  forfeited  to  the  landlord,  but  without 

Erejudice  to  any  right  of  action  which  might 
ave  accrued  to  him  under  the  agreement  (which 
was  not  to  be  construed  as  an  actual  demise), 
and  the  landlord  was  to  be  at  liberty  to  re-enter 
and  take  possession  of  the  ground,  premises, 
chattels  and  effects,  and  to  relet  or  sell  the  same, 
or  otherwise  to  use  and  enjoy  the  same,  as  fully 
as  if  the  agreement  had  never  been  made.  In 
January,  1879,  the  builder  filed  a  liqaidation 
petition.  At  this  time  there  was  a  large  quan- 
tity of  building  materials  on  the  land  comprised 
in  the  agreement,  which  had  been  placed  there 
by  the  builder.  Up  to  the  time  of  the  filing  ol 
the  petition  the  builder  had  made  no  default  in 
performing  his  agreement : — Held,  that  the  pro- 
visions for  forfeiture  of  the  materials  to  the 
landlord  on  the  bankruptcy  of  the  builder  was 
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void,  as  contrary  to  the  policy  of  the  bankruptcy 
law,  and  that  the  materials  on  the  land  were  the 
property  of  the  trustee  in  the  liquidation.  Jay^ 
Ex  parte,  HarrUon,  In  re,  14  Ch.  D.  19 ;  42 
L.  T.  600;  28  W.  R.  449 ;  44  J.  P.  409—0.  A. 
Reversing,  8.  C,  nom.  Mead$,  Ex  parte,  Har- 
rison, In  re,  49  L.  J.,  Bk.  47  ;  41  L.  T.  660 :  28 
W.  R.  308. 

Broum  t.  Bateman  (2  L.  R.,  C.  P.  272),  and 
Bickin,  Ex  parte  (4  Ch.  D.  524),  distinguished. 
lb. 


Seudng  under  Bill  of  Sale.]— The  holder 


of  a  bill  of  sale,  given  to  secure  a  debt,  received 
notice  on  the  10th  of  March  from  the  debtor's 
solicitor  that  the  debtor  was  about  to  file  a 
liquidation  petition.  The  creditor  at  once  sent 
a  man  to  demand  payment  of  the  debt,  and  to 
take  possession  of  the  property  comprised  in  the 
bill  of  sale  if  payment  was  not  made.  Possession 
was  obtained  on  the  11th  of  March.  The  peti- 
tion had  been  filed  on  the  10th  of  March,  but 
neither  the  creditor  nor  the  man  who  was  sent 
to  take  possession  knew  this  until  after  posses- 
sion had  been  obtained  : — Held,  that  the  taking 
possession  of  the  property  was  a  dealing  with  the 
debtor  for  valuable  consideration  which  was  pro- 
tected by  s.  94,  sub-s.  3  ;  that  it  took  the  goods 
out  of  the  order  and  disposition  of  the  bankrupt 
notwithstanding  the  prior  act  of  bankruptcy ; 
and  that  the  creditor  was  entitled  to  retain  the 
property  as  against  the  trustee  undtr  the  liqui- 
dation. Wright,  In  re,  Arnold,  Ex  parte,  3  Ch. 
D.  70 ;  45  L.  J.,  Bk.  130 ;  35  L.  T.  21 ;  24  W. 
R.  977— C.  A. 

Payment  to  Debtor  of  Fnrohase-money  after 
A4Jndication.] — ^A  debtor,  after  the  presentation 
of  a  bankruptcy  petition  against  him,  but  before 
adjudication,  entered  into  a  contract  for  the  sale 
of  leasehold  property,  the  purchaser  paying  a 
deposit.  After  adju(fication,  the  purchaser,  who 
had  no  knowledge  of  the  adjudication  or  of  the 
bankruptcy  petition,  or  of  the  commission  of  any 
act  of  bankruptcy  by  the  vendor,  paid  the  re- 
mainder of  the  purchase-money  to  the  bankrupt, 
and  obtained  possession  of  the  title-deeds  and  of 
the  property,  but  no  assignment  to  him  was  exe- 
cuted. On  an  application  by  the  purchaser  to 
the  Court  of  Bankruptcy  for  an  order  that  the 
trustee  should  assign  the  property  to  him : — 
Held,  that,  the  trustee  being  the  legal  owner  of 
the  property,  subject  to  the  equity  of  the  pur- 
chaser to  have  it  assigned  to  him  on  payment  of 
the  balance  of  the  purchase-money,  the  purchaser 
could  not  enforce  his  equitable  right  except  upon 
paying  to  the  trustee  the  balance  of  the  purchase- 
money.  Rahhige,  Ex  parte,  Pooley,  In  re,  8  Ch. 
D.  367 ;  38  L.  T.  663  ;  26  W.  R.  646—0.  A, 

Pof  t-dated  Cheqne — ^Bankmptoy  of  Payee  bo- 
fore  Bate  of  Cheque — Duty  of  Drawer  to  stop 
Cheque.] — ^The  drawer  of  a  post-dated  cheque 
given  for  value  is  under  no  obligation  to  stop  its 
payment  before  its  date  for  the  benefit  of  a  third 
person.  If,  for  instance,  before  the  date  of  pay- 
ment the  drawer  receives  notice  of  an  adjudica- 
tion of  bankruptcy,  made  against  the  payee  since 
the  delivery  of  the  cheque  to  him  upon  an  act  of 
bankruptcy  committed  by  him  bSore  the  de- 
liyery,  he  is  not  bound,  for  the  benefit  of  the 
bankrupt's  creditors,  to  give  notice  to  his  bankers 
iiot  to  pay  the  cheque,  and  thus  expose  himself . 


to  the  risk  of  an  action  by  a  bon&  fide  holder  of 
the  cheque  for  value.  If  the  cheque  was  origin- 
ally delivered  by  the  drawer  to  the  payee,  in 
good  faith  and  for  value,  and  without  notice  of 
an  act  of  bankruptey  previously  committed  by 
the  payee,  on  which  an  adjudication  is  subse- 
quently made,  the  transaction  is  protected  by 
s.  94,  snb-s.  3  of  the  Bankruptoy  Act,  1869, 
and  the  trustee  in  the  bankruptoy  cannot 
recover  the  amount  of  the  cheque  from  the 
drawer.  Riehdale,  Ex  parte,  Palmer,  In  re,  19 
Ch.  D.  409  ;  51  L.  J.,  Ch.  462  ;  46  L.  T.  116  ;  30 
W.  R.  262—0.  A.  Reversing,  51  L.  J.,  Ch.  61  ; 
45  L.  T.  557  ;  30  W.  R.  124,  sub  nom.  Armstead, 
Ex  parte. 

Se-asiignment  of  €k>od8  after  Seyooation  of 
Assignment  for  Benefit  of  Creditors.] — ^A  debtor 
caused  a  deed  to  be  prepared  by  B.  her  attorney, 
whereby  she  assigned  all  her  stock-in-trade  and 
effects  to  M.  in  trust  for  her  creditors.  This 
deed  was  intended  to  protect  her  property  f  i*om 
executions  in  case  certain  offers  about  to  be  sub- 
mitted to  her  creditors  were  not  accepted.  The 
assignment  was  executed  by  the  debtor  and 
trustee  on  17th  February,  1870,  and  formal 
possession  of  the  property  was  given  under  it 
to  the  latter.  A  meeting  of  creditors  was  then 
held.  The  existence  of  the  deed  was  never  com- 
municated to  them,  but  proposals  were  made 
to  them  which  they  accepted  ;  whereupon  it  be- 
came necessary  to  borrow  money,  and  B.  applied 
to  K.,  who  advanced  400/.  to  the  debtor  on  the 
security  of  a  bill  of  sale  over  all  her  property. 
This  instrument  was  drawn  up  by  B.  and  exe- 
cuted at  his  office  by  the  debtor  in  the  presence 
or  K.  A  re-assignment  of  even  date  was  made 
by  M.  to  the  debtor,  of  his  trust  estate  in  her 
property.  The  debtor's  goods  were  subsequently 
seized  and  removed  to  the  premises  of  M.  by  B., 
then  acting  for  K.,  under  the  bill  of  sale.  On 
the  22nd  March  the  debtor  was  adjudicated  a 
bankrupt,  having  filed  a  declaration  of  insolvency. 
An  action  having  been  brought  by  the  trustee 
against  B.  k.  M.  for  the  conversion  of  the  goods  : 
— Held,  that  whether  the  assignment  to  M.  of 
all  the  effects  in  trust  for  creditors  was  or  was 
not  an  act  of  bankruptey,  E.  had  no  notice  of  it ; 
for  even  assuming  that  he  had  employed  B.  as 
his  attorney  in  the  preparation  of  the  bill  of  sale, 
yet  the  relations  thereby  established  between 
them  would  not  be  such  that  the  knowledge  of 
B.  of  the  assignment  to  M.  would  be  constructive 
knowledge  in  K. ;  that  the  re-assignment  by  M. 
to  the  debtor  was  valid,  notwithstanding  her 
bankruptey ;  and  that  K.,  being  therefore  a 
bonft  fide  mortgagee  for  value  without  notice  of 
a  prior  act  of  bankruptcy,  was  protected  ;  and 
consequently  had  a  valid  title  to  the  goods  as 
against  the  trustee.  Brittain  v.  Broum,  24  L.  T. 
604. 

Payment  to  Guardians  by  Overseer  after  Peti- 
tion Filed.] — Three  days  after  filing  his  petition 
for  liquidation,  one  of  the  overseers  of  a  parish 
paid  into  the  bank,  to  the  credit  of  the  treasurer 
of  a  board  of  guardians  of  the  union,  a  sum  of 
55Z.  in  respect  of  a  call  for  a  contribution  from 
the  poor  rates,  which  had  been  previously  made 
upon  the  overseers  by  the  board  of  guardians. 
The  trustee  in  the  liquidation  claimed  the  money 
so  paid  as  being  money  divisible  amongst  the 
creditors  : — Held,  that  the  payment  into  the 
bulk  was  a  dealing  with  the  bankrupt  within 
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B.  94, 8ub-8. 3  of  the  Bankruptcy  Act,  1869,  and  was 
protected  accordingly.  Atcham  Board  of  Quar- 
dianx,  Kx  parte^  I)icki%  In  re,  46  L.  T,  238 ; 
30  W.'  R.  644. 

Sxecntioni.J~iS00  Effect  of  Bankbuptgy, 

post, 

Effeet  AS  regards  BUli  of  Sale  Act]— The  pro- 
tecting provisions  of  the  Bankruptcy  Act,  1869, 
ss.  94,  95,  have  no  operation  as  regards  a  trans- 
action which  is  made  void  by  the  Bills  of  Sale 
Act,  1854.  Atttcater,  Ex  parte.  Turner,  In  re, 
5  Ch.  D.  27  ;  46  L.  J.,  Bk.  41  ;  35  L.  T.  682  ;  25 
W.  R.  206— C.  A. 


3.  Notice  of  Act  of  Bankbuptcy  to  in- 
validate Tbansactions. 

a.  Generally. 

What  Amonnta  to  Hotice.] — Notice  of  an  act 
(tt  bankruptcy  means  knowledge  thereof,  or  wil- 
fully abstaining  from  acquiring  such  knowledge. 
Bird  V.  Bau,  6  M.  &  G.  143 ;  6  Scott,  N.  R. 
928. 

Hotice  Indeflaitd  aa  to  Katnre  of  Act  of  Bank- 
ruptcy.]— ^A  notice  by  a  bankrupt  to  an  execu- 
tion creditor,  that  he  has  committed  several  acts 
of  bankruptcy,  is  a  sufficient  notice  of  a  prior 
act  of  bankruptcy.  Udaly.  Walton,  lAiVL.kVf. 
254  :  14  L.  J.,  Ex.  262  ;  9  Jur.  515  j  S.  P.,  Arthur 
V.  Whitworth,  6  Jur.  323. 

Notice  that  a  trader  had  committed  an  act  of 
bankruptcy,  without  specifying  the  act,  or  stating 
of  what  the  act  consisted,  is  sufficient  notice  of 
an  act  of  bankruptcy.  Turner  v.  Hardcastle, 
11  C.  B.,  N.  S.  683  ;  31  L.  J.,  C.  P.  193  ;  6  L.  T. 
748. 

A.  having  recovered  judgment  against  B., 
issued  execution  and  seized  his  goods  under  a  fi. 
fa.  on  the  3rd  of  December,  1851.  On  the  morn- 
ing of  the  5th,  a  notice  was  given  to  A.  by  the 
solicitors  of  certain  of  B.*s  creditors,  who  after- 
wards prosecuted  a  petitioh  in  bankruptcy 
against  him.  This  notice  stated  that  it  was 
given  on  behalf  of  several  creditors  of  B.,  that 
he  had  committed  an  act  of  bankruptcy,  and 
also  that  he  had,  on  the  4th  (the  previous  day) 
executed  a  conveyance  of  all  his  property  to 
trustees  for  the  benefit  of  his  creditors.  On  the 
afternoon  of  the  5th,  the  goods  which  had  been 
taken  in  execution  were  sold.  The  petition  in 
bankruptcy  was  presented  on  the  11th  of  De- 
cember, and  on  the  following  day  B.  was  adjudi- 
cated a  bankrupt.  In  an  action  by  his  assignees 
against  A.  to  recover  the  proceeds  of  the  goods 
BO  sold  after  an  act  of  bankruptcy,  and  notice — 
Held,  that  the  notice  was  sufficient.  Hope  v. 
Meek,  10  Ex.  829  ;  25  L.  J.  Ex.  11. 

Hotice  of  Intention  to  Commit.]— A  letter  from 
a  bankrupt  to  a  creditor,  saying  that  he  had  re- 
solved not  to  open  his  bank  on  Monday,  does 
not  amount  to  notice  of  an  act  of  bankruptcy, 
but  is  only  notice  of  an  intention  to  commit  an 
act  of  bankruptcy.  HaUifax,  Ex  parte,  2  Mont., 
D.  &  D.  544  ;  S.  P.,  Glyn,  Ex  parte,  6  Jur.  839. 

A  creditor  who  receives  notice  of  his  debtorJs 
intention  to  commit  an  act  of  bankruptcy  is  not 
bound  to  inquire  whether  the  act  has  been  com- 
mitted, but  is  entitled  to  avail  himself  of  his 
remedies  just  as  if  ho  had  received  no  t^uch 


notice.  Wright,  In  re,  Arnold,  Ex  parte,  3 
Ch.  D.  70 ;  45  L.  J.,  Bk.  130 ;  35  L.  T.  21 ;  24 
W.  B.  977— C.  A. 

Katnre  of  Act.] — ^Notice  that  a  party  has 
executed  a  deed  conveying  all  his  property  for 
the  benefit  of  his  ci^editors,  is  notice  of  an  act  of 
bankruptcy.  Laekington  v.  Elliott,  7  M.  kG. 
538  ;  8  Scott,  N.  B.  275  ;  13  L.  J.,  C.  P.  153  ;  8 
Jur.  695. 

Notice  of  a  docket  having  been  struck  was 
not  notice  of  a  prior  act  of  bankruptcy,  within 
2  &  3  Vict.  c.  29,  s.  I.  Mocking  v.  Aeraman,  1 
D.,  N.  S.  434  ;  12  M.  &  W.  170  ;  13  L.  J.,  Ex. 
34. 

Evidence  that  the  defendant,  in  an  action  bj 
assignees,  was  aware  that  the  bankrupt  had  left 
his  home  and  place  of  business  in  difllculties, 
and  contrary  to  the  rules  of  his  employment  as 
postmaster,  and  bad  not  returned,  is  evidence  of 
the  defendant's  knowledge  of  an  act  of  bank- 
ruptcy, by  absenting  witb  intent  to  delay  and 
defeat  creditors.  Smith  v.  Oshom,  1  F.  &  F. 
267. 


Filing   Declarations  of  Insolvency.]— 


Under  5  &  6  Vict.  c.  122,  s.  22,  the  filing  of  a 
declaration  of  insolvency  was  of  itself  a  complete 
act  of  bankruptcy,  without  being  followed  by  an 
advertizement  of  the  same  in  the  Gazette,  under 
6  Geo.  4,  c.  16,  s.  6.  Therefore,  where  a  trader 
gave  execution  creditors  notice  that  he  had  filed 
a  declaration  of  insolvency,  and  thereby  com- 
mitted an  act  of  bankruptcy,  this  was  a  sufficient 
notice  of  a  prior  act  of  bankruptcy  to  deprive 
the  creditors  of  the  protection  of  2  &  3  Vict,  c 
29,  s.  1.  Follett  V.  Hoppe,  5  C.  B.  226  ;  17  L.  J., 
C.  P.  76;  11  Jur.  974. 

A  trader,  having  been  arrested  on  a  ca.  sa.,  at 
the  suit  of  the  defendant,  who,  as  well  as  the 
sheriff's  officer,  had  received  a  notice  of  a  prior 
act  of  bankruptcy,  paid  over  a  portion  of  his  as- 
sets to  the  officer,  in  order  to  procure  his  dis- 
charge, and  the  officer  paid  over  the  amount  to 
the  defendant : — Held,  that  the  bankrupt's  as- 
signees were  entitled  to  recover  back  from  the 
defendant  the  amounts  paid  in  an  action  for 
money  had  and  received.    lb, 

A  trader,  being  indebted  to  the  defendant,  on 
the  1st  of  July  ffied  a  declaration  of  insolvency, 
pursuant  to  5  &  6  Vict.  c.  122,  s.  22,  and,  on  the 
following  day,  gave  notice  thereof  to  the  defen- 
dant. At  a  subsequent  period  of  the  same  day 
the  defendant  levied  an  execution  on  the  trader's 
goods.  A  fiat  in  bankruptcy  issued  on  the  day 
following : — Held,  that  the  act  of  bankruptcy 
dated  from  the  time  of  filing  the  declaration  of 
insolvency,  and  that  the  defendant,  having  had 
notice  thereof,  was  not  entitled  to  the  proceeds 
of  the  execution  within  2  &  3  Vict.  c.  29,  s*  1. 
Green  v.  Laurie,  1  Ex.  335  ;  17  L.  J.,  Ex,  61 ; 
11  Jur.  997. 


Filing   Petition   for    Arrangement.]— 


Notice  to  an  execution  creditor  that  his  debtor 
has  filed  a  petition  for  arrangement  under  12 
&  13  Vict.  c.  106,  s.  76,  is  notice  of  an  act  of 
bankruptcy  within  s.  133,  provided  an  adjudica- 
tion is  filed  within  two  months  after  the  petition 
for  arrangement  is  dismissed.  Edward*  v. 
Gahrifl,  6  H.  &  N.  701 ;  30  L.  J.,  Ex.  245 ;  7 
Jur.,  N.  S.  634  ;  4  L.  T.  303 ;  9  W.  B.  669. 
Affirmed,  7  H.  &  N.  520 ;  31  L.  J.,  Ex.  113;  8 
Jur.,  N.  S.  592 ;  10  \V.  B.  95— Ex,  Ch, 
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To  whom  given — Clerk  to  Creditor^!  Attorney.] 

—An  intimation  given  by  a  clerk  of  a  defendant's 
attorney  to  a  clerk  of  the  plaintifTs  attorney, 
that  the  defendant  had  committed  an  act  of 
bankruptcy,  the  clerk  to  whom  it  is  given  not 
being  shewn  to  be  a  managing  clerk,  or  to  have 
commnnicated  the  matter  to  his  principal,  is  not 
snch  a  notice  as  will  defeat  an  execution.  Pen- 
ndl  V.  Stephem,  7  C.  B.  987  ;  7  D.  &  L.  133  ; 
18  L.  J.,  C.  P.  291  ;  13  Jur.  766. 

Xarriage  Settlement] — ^A  trader,  pre- 
viously to  and  in  consideration  of  his  marriage, 
which  was  solemnized  in  pursuance  of  an  engage- 
ment of  several  years'  standing,  the  fulfilment  of 
which  had  been  delayed  by  circumstances  not 
connected  with  the  state  of  his  affairs,  made  a 
settlement  of  part  of  his  property.  After  his 
marriage  he  was  adjudged  bankrupt.  Before 
the  execution  of  the  settlement  he  had,  to  the 
knowledge  of  the  intended  wife,  committed  acts 
of  bankruptcy  subsequently  to  his  contracting 
the  debt  due  to  the  petitioning  creditor,  and 
within  twelve  months  before  the  adjudication : 
— Held,  that  the  settlement  was  invalid  as 
against  the  assignees.  IVaser  v.  Thompson^  4 
De  G.  &  J.  659. 

A  trader,  being  in  insolvent  circumstances, 
covenanted,  by  an  ante-nuptial  settlement,  to 
pay  500/.  to  trustees,  to  be  held  by  them  upon 
trost  for  such  persons  as  the  intended  wife 
should  appoint,  and  subject  thereto  upon  trust 
for  the  intended  wife  for  life  for  her  separate 
use,  then  for  the  husband  for  life,  and  then,  as 
to  the  capital,  in  trust  for  the  survivor.  The 
settlement  also  extended  to  proj>erty  belonging 
to  the  intended  wife,  who  was  wholly  unaware 
of  the  intended  husband's  insolvency  : — Held,  on 
the  husband's  bankruptcy,  that  the  settlement 
was  valid  against  the  assignees,  and  entitled  the 
trustees  to  prove  for  the  500/.  MoBumie^  Ex 
parte,  4  De  G.,  Mac.  &  G.  441 ;  21  L.  J.,  Bk.  15  ; 
16  Jur.  807. 

Sheriff's  Offieer.]— Notice  to  a  sheriff's 

officer  in  possession  under  a  fi.  fa.  of  an  act  of 
bankruptcy  committed  by  the  defendant,  is  not 
notice  to  the  execution  creditor.  RatMey  v. 
Eaton,  10  M.  &  W.  22  ;  2  D.,  N.  S.  219  ;  6  Jur. 
489. 

Creditor's  Solicitor.]— Where  an  act  of 

bankruptcy  had  been  committed,  and  the  fact 
was  communicated  to  the  attorney  of  an  execu- 
tion creditor,  previously  to  the  issuing  of  a  fi.  fa. 
sued  out  by  such  attorney : — Held,  sufficient 
(although  the  fiat  issued  after  the  writ  was 
lodged  with  the  sheriff,  and  notwithstanding  the 
2  &  3  Vict.  c.  29,  s.  1)  to  render  the  execution  of 
no  validity  as  against  the  assignees.  Rothwell 
v.  nmbrell,  1  D.,  N.  S.  778  ;  6  Jur.  691. 

Solicitor  acting  for  Creditor's  Solicitor.] 

— On<tbe  22nd  November,  1858,  an  execution  was 
put  into  the  house  of  W.,  a  trader.  He  left  his 
house  on  the  23rd,  and  thereby  committed  an  act 
of  bankruptcy.  On  the  24th,  U.,  an  attorney  at 
S.,  was  informed  by  the  attorney  of  the  creditors 
that  W.  had  committed  an  act  of  bankruptcy. 
On  the  morning  of  the  25th  U.  received  a  letter 
from  the  attorneys  of  the  execution  creditor,  in- 
structing him  in  the  matter,  which,  after  direct- 
ing him  to  get  an  assignment  from  the  sheriff, 
ended  thus, "  You  will  be  good  enongh  to  let  this 


have  your  immediate  attention,  as,  if  anything 
is  to  be  done,  it  must  be  done  quickly."  After 
the  receipt  of  this  letter,  U.  was  told  by  the 
auctioneer  that  he  had  received  notice  that  W. 
had  committed  an  act  of  bankruptcy.  U.  sent 
for  the  sheriff's  officer,  who  said  that  he  had 
also  received  notice.  U.  nevertheless  told  the 
officer  to  get  an  assignment  to  the  execution 
creditor  executed  by  the  sheriff,  which  was 
accordingly  done.  On  the  evening  of  the  25th 
U.  wrote  to  the  attorneys  of  the  execution 
creditor,  saying,  "  I  fear  my  services  have  been 
called  in  when  too  late."  In  an  action  against 
the  execution  creditor  by  the  assignees  of  W., 
who  had  been  adjudged  a  bankrupt — Held,  that 
the  letter  of  the  attorneys  for  the  execution 
creditor  constituted  U.  such  an  agent  of  the  execu- 
tion creditor  that  notice  to  him  of  an  act  of  bank- 
ruptcy was  notice  to  the  execution  creditor ;  and 
that  the  information  U.  received,  and  his  letter 
to  the  attorneys  for  the  execution  creditor, 
shewed  that  he  had  notice  of  an  act  of  bank- 
ruptcy before  the  execution  of  the  assignment. 
Brewin  or  Brown  v.  Briscoe^  2  El.  &  El.  116  ; 
28  L.  J.,  Q.  B.  329 ;  5  Jur.,  N.  S.  1206  ;  7  W.  R. 
584. 


One  of  Two  Co-Flaintiib.]— If  execution 


is  issued  in  the  name  of  two  parties  jointly 
interested  as  co-plaintiffs,  and  one  knows  of  an 
act  of  bankruptcy  already  committed  by  the 
defendant,  his  knowledge  is  primft  facie  the 
knowledge  of  both,  and  the  execution  was  not 
protected  by  2  &  3  Vict.  c.  29,  s.  1,  even  though 
the  execution  was,  in  fact,  sued  out  by  one  party 
only  of  whose  knowledge  there  was  no  evidence. 
EdvoartU  v.  Cooper,  11  Q.  B.  33. 

When  given — Sent  by  Post]— A  party  to 
whom  notice  of  an  act  of  bankruptcy  is  sent 
by  post  is  not  to  be  deemed  to  have  had  notice 
until  the  day  when,  in  the  ordinary  course  of 
post,  he  would  receive  the  letter  containing  it. 
Loader  v.  HUeock,  1  F.  &  F.  132. 

Hotice  of  prior  Act  of  Bankruptcy — Onus  of 
Proof  lies  on  Person  supporting  the  Transaction.] 
— Where  a  person  claims  protection  against  the 
title  of  the  trustee  relating  back  to  an  act  of 
bankruptcy  committed  prior  to  the  transaction 
sought  to  be  protected,  the  onus  lies  on  the  per- 
son supporting  the  transaction  to  prove  that  it 
was  entered  into  without  notice  of  the  prior  act 
of  bankruptcy,  not  on  the  trustee  to  prove  such 
notice.  Vartwright,  Ex  parte,  Joy,  In  re,  44 
L.  T.  883— C.  A. 

b.  Under  the  Bankruptcy  Act,  1869. 

Notice  must  be  Specific.]— The  notice  of  an  act 
of  bankruptcy,  in  order  to  invalidate  an  execu- 
tion, ought  to  convey  specific  information  as  to 
the  facts  constituting  the  act  of  bankruptcy, 
and  ought  not  to  leave  room  for  doubt.  Beans 
V.  Hallam,  6  L.  R.,  Q.  B.  713 ;  40  L.  J.,  Q.  B. 
229  ;  24  L.  T.  939  ;  18  W.  R.  1158. 

A  notice  stating  circumstances,  which  may  or 
may  not  amount  to  an  act  of  bankruptcy,  Is  in- 
sufficient.   Ih. 

A  creditor  obtained  judgment  against  a  non- 
trader,  and  issued  a  fi.  fa.  The  sheriff  seized 
thereunder  his  goods.  Prior  to  the  seizure,  he 
had  execated  a  deed  of  assignment  of  all  his 
estate  and  effects  for  the  benefit  of  his  crc- 
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ditors,  and  thereby  committed  an  act  of  bank- 
ruptcy. On  the  day  after  the  sekure,  the  attor- 
neys of  the  debtor  wrote  to  the  attorney  of  the 
execution  creditor  a  letter  as  follows  : — "  B. 
made  an  assignment  of  what  goods  he  had,  and 
it  was  arranged  that  his  daughter  should  raise 
the  money,  but  this  we  find  was  never  finally 
arrived  at."  The  sheriff  sold  the  goods  under 
the  execution ;  and  the  debtor  was  adjudicated 
a  bankrupt  on  the  next  day : — Held,  that  the 
letter  of  the  attorneys  was  insufficient  as  a 
notice  of  the  act  of  bankruptcy ;  and  that  the 
execution  creditor  was  entitled  to  the  proceeds 
of  the  sale.    lb. 

Hotice  of  Petition  is  a  snffieient  Hotioe.] — A 
notice  to  an  execution  creditor  which  states  that 
a  petition  in  bankruptcy  against  the  execution 
debtor  has  been  filed  on  a  date,  at  a  court,  and 
by  a  person  named  in  the  notice,  is  sufiicient 
notice  of  an  act  of  bankruptcy  to  prevent  the 
execution  being  a  protected  transaction  within 
32  &  33  Vict.  c.  71,  s.  96,  sub-s.  3,  since  such 
creditor  ougl^t  to  know  that  the  petition  would 
contain  a  statement  that  the  debtor  has  com- 
mitted an  act  of  bankruptcy.  Hocking  v, 
Acraman  (12  M.  &  W.  170)  commented  on  ; 
Lucas  V.  Dicker,  6  Q.  B.  D.  84  ;  60  L.  J.,  Q.  B. 
190 ;  43  L.  T.  429 ;  29  W.  R.  115— C.  A. 

Hotieo  of  Faetf  svi&eient  without  Creditor 
drawing  Inference  of  Law.] — A  person  having 
notice  of  facts  from  which  a  court  or  jury  would 
infer  that  an  act  of  bankruptcy  had  been  com- 
mitted, must  be  considered  as  having  notice  that 
an  act  of  bankruptcy  had  been  committed,  not- 
withstanding his  oath  that  he  did  not  in  fact 
draw  the  inference.  SnowhaU^  Ex  parte^ 
Douglas,  In  re,  7  L.  R.,  Ch.  534 ;  41  L.  J;,  Bk. 
49  ;  26  L.  T.  894  ;  20  W.  R.  786. 

"Aymilable  for  AdjndicaUon."]— The  expres- 
sion "  notice  of  any  act  of  bankruptcy  available 
for  adjudication"  used  in  s.  31  of  the  Bank- 
ruptcy Act,  1869,  means  notice  of  an  act  of 
bankruptcy  which  would  have  been  available 
for  the  making  of  the  particular  adjudication 
under  which  the  proof  is  tendered.  Croshie,  Ex 
parte,  Bedell,  In  re,  7  Ch.  D.  123  ;  47  L.  J  ,  Bk. 
19 ;  37  L.  T.  683  ;  26  W.  R.  119— C.  A. 

Therefore  a  creditor  who  contracted  a  debt 
with  a  bankrupt  with  notice  only  of  an  act  of 
bankruptcy  committed  by  him  more  than  six 
months  before  the  presentation  of  the  i>etition 
upon  which  the  adjudication  is  made  is  not  pre- 
cluded by  8.  31  from  proving  under  the  adjudica- 
tion.   2b. 

The  words  "  notice  of  an  act  of  bankruptcy 
available  for  adjudication  "  in  ss.  94  and  95  of 
the  Bankruptcy  Act,  1869,  mean  notice  of  an  Act 
of  bankruptcy  which  would  have  been  available 
for  the  making  of  the  adjudication  actually 
made,  that  is,  an  act  of  bankruptcy  committed 
within  six  months  from  the  presentation  of  the 
petition  on  which  the  adjudication  was  founded. 
Gilbey,  Ex  parte.  Bedell,  In  re,  8  Ch.  D  248  ; 
47  L.  J.,  Bk.  49  ;  38  L.  T.  728  ;  26  W.  R.  768— 
C.  A. 

A.,  a  trader,  committed  an  act  of  bankruptcy. 
More  than  six  months  afterwards  he  was  ad- 
judicated a  bankrupt  upon  a  second  such  act. 
Between  the  dates  of  the  first  and  second  acts, 
money  was  paid  to  him  by  a  depositary  having 
notice  at  that  time  of  the  first  act  of  bankruptcy: 


— ^Held,  that  the  payment  was  protected  by  s. 
94,  sub-s.  2  of  the  Bankruptcy  Act,  1869. 
Quilter,  Ex  parte,  Barnes^  In  re,  30  W.  R.  739— 
C.  A. 

The  appellants  claimed  to  retain  money  in  re- 
spect of  a  transaction  in  relation  to  the  property 
of  the  bankrupt,  entered  into  by  them  at  a  time 
when  they  had  notice  of  an  act  of  bankraptcy 
committed  by  the  bankrupt,  to  which  the  title 
of  the  trustee  related  back,  but  committed  more 
than  six  months  before  the  presentation  of  the 
petition  on  which  he  was  subsequently  adjudi- 
cated a  bankrupt,  on  the  ground  that  they  were 
protected  by  s.  95,  sub-s.  1,  as  having  had  no  no- 
tice of  an  act  of  bankruptcy  available  for  adjudi- 
cation : — Held,  that  they  were  not  protected. 
Tilleard,  Ex  parte,  Barnes,  In  re,  30  W.  R.  568. 
Practically  overruled  by  preceding  case. 

Debtor  Snmmong.] — After  the  plaintiff  had 
commenced  an  action  against  the  defendant  for 
dissolutiou  of  partnership,  the  plaintiff  took  out 
a  debtor  summons  against  the  defendant.  The 
defendant  failed  to  comply  with  it,  and  the 
plaintiff  filed  a  petition  of  bankruptcy  against 
him  based  on  the  summons.  Another  creditor 
afterwards  took  out  a  debtor  summons  against 
the  defendant,  and,  on  his  non-compliance  with 
it,  filed  a  petition  and  obtained  adjudication  of 
bankruptcy  against  him.  Before  the  adjudica- 
tion, and  without  notice  of  the  act  of  bankruptcy 
on  which  it  was  based,  the  plaintiff  entered  into 
an  agreement  with  the  defendant  for  compn> 
mise  of  the  action,  which  the  trustees  in  the 
bankruptcy  sought  to  impeach  as  void  against 
the  creditors  : — Held,  that  although  the  non- 
compliance with  the  plaintiff's  debtor  snmmons 
was  not  an  act  of  bankruptcy  available  for  adja- 
dication  on  the  petition  of  the  particular  cre- 
ditor who  obtained  the  adjudication  against  the 
defendant,  it  was  an  act  of  bankruptcy  **  avail- 
able for  adjudication  "  within  the  meaning  of  the 
Bankruptcy  Act,  1869,  s.  94,  and  therefore  the 
agreement  for  compromise  betwem  the  plaintiff 
and  defendant  was  not  a  protected  transaction 
under  that  section.  Crosbie,  Ex  partc^  7  Ch.  D. 
123,  distinguished,  and  the  judgment  of  James, 
L.  J.,  explained.  Hood  v.  Kewbg,  21  Ch.  D.  603. 
52  L.  J.,  Ch.  204  ;  47  L.  T.  721  ;  31  W.  R.  185- 
C.A. 


Failure    to  pay  Composition.]— On  the 


12th  of  November  a  debtor  filed  a  liquidation  pe- 
tition. The  creditors  resolved  to  accept  a  com- 
position. The  debtor  failed  to  pay  it  when  due, 
and  on  the  28th  of  May  he  was  adjudicated  a 
bankrupt  upon  a  petition  filed  on  the  29th  of 
April,  the  act  of  bankruptcy  being  the  filing  of 
the  liquidation  petition.  On.  the  29th  of  March 
he  had  executed  a  mortgage  of  leasehold  property, 
in  substitution  for  a  mortgage,  given  to  the  same 
creditor  two  years  before  the  liquidation  petition 
was  filed,  of  a  lease  which  afterwards  turned  oat 
to  be  void  : — Held,  that  though,  when  the  mort- 
gage of  the  29th  of  Mareh  was  executed,  the 
mortgagee  had  notice  of  the  filing  of  the  liquida- 
tion petition,  yet  it  was  not  notice  of  an  act 
of  bankruptcy  then  available  for  adjudication 
against  the  debtor,  and  consequently  that  the 
mortgage  was  protected  by  the  Bankruptcy  Act, 
1869,  s.  95.  Hoare,  Ex  parte,  Walton,  In  re.  16 
L.  R.,  Eq.  626  ;  43  L.  J.,  Bk.  38 ;  29  L.  T.  140; 
21  W.  R.  909. 
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Sxeeutioni  against  Goods— Oniu  is  on  Cre- 
ditors.]—In  the  Bankruptcy  Act,  1869,  8.  96, 
sab-s.  3,  "  act  of  bankruptcy  "  means  an  act  of 
bankruptcy  which  has  been  committed  prior  to 
the  time  of  seizure.  SchuJte,  Ex  pa rte,  IJatanU, 
or  Matulle,  In  re,  8  L.  R.,  Ch.  409  ;  30  L.  T.  478  ; 
22  W.  R.  462. 

The  onus  is  on  the  execution  creditor,  who 
claims  the  protection  of  that  section  to  prove 
that  he  had  no  notice  of  any  prior  act  of  bank- 
ruptcy,   lb. 

Notice  to  the  sheriff's  officers  in  possession 
nnder  an  execution  of  an  act  of  bankruptcy  is 
not  notice  to  the  creditor.    lb. 


XVII.    LIQUIDATION  BY  ARRANGEMENT 
UNDER  THE   BANKRUPTCY  ACT,  1869. 

1.  Petition  fob  Liquidation. 

By  Lunatic  not  so  Found.] — A  liquidation 
petition  cannot  be  signed  by  a  next  friend  on 
oehalf  of  a  lunatic  not  so  found  by  inquisition  : 
— Semble,  that,  in  the  case  of  a  lunatic  so  found 
by  inquisition,  the  Court  of  Lunacy  might  have 
jurisdiction  to  direct  that  a  liquidation  petition 
should  be  signed  on  his  behalf.  Calu-^n^  Ex  pa  rfc, 
Cahen,  In  re,  13  Ch.  D.  183  ;  39  L.  T.  645 ;  27 
W.  R.  387— C.  A. 

Xisdascription  of  Debtor.]  —A  debtor  described 
himself  in  his  liquidation  petition  by  his  business 
address  only,  omitting  all  mention  of  his  private 
residence  : — Held,  that  this  was  a  misdescrip- 
tion ;  that  the  defect  was  not  a  mere  formal  one, 
but  was  a  matter  of  substance  ;  and  that  resolu- 
tions passed  by  the  creditors  in  favour  of  a 
liquidation  by  arrangement  ought  not  to  be 
registered.  Jemingham,  Ex  parte,  Jertdngham, 
In  re,  9  Ch.  D.  466  ;  47  L.  J.,  Bk.  116  ;  39  L.  T. 
186  ;  27  W.  R.  157—0.  A. 

An  application  for  leave  to  amend  the  petition, 
and  summon  a  fresh  first  meeting  of  the  creditors, 
was  refused.,    lb. 

The  debtor  presented  his  petition  for  liquida- 
tion upon  the  31st  August,  1881.  He  therein 
described  himself  as  an  engineer,  giving  a  pri- 
vate address.  Previously  thereto,  and  down  to 
February,  1881,  he  had  carried  on  business  at 
first  in  partnership,  but  afterwards  by  himself, 
as  an  iron  founder,  at  another  address.  In 
February  he  made  over  this  business  to  his  (the 
debtor's)  father,  but  until  the  month  of  May  in 
that  year,  it  was  continued  to  be  carried  on  in 
the  debtor's  name.  On  the  30th  August  the 
debtor's  furniture,  which  formed,  as  it  appeared, 
the  whole  of  his  assets,  was  seized  by  the  sheriff 
nnder  an  elegit : — Held,  that  the  description  in 
the  petition  was  insufficient  and  misleading,  and 
that  resolutions  for  liquidation  by  arrangement 
and  giving  to  the  debtor  his  immediate  discharge 
could  not  be  registered  upon  this  ground,  and 
abM>  that  the  resolutions  were  passed  in  the 
interest  of  the  debtor,  and  not  of  the  creditors. 
Kershaw,  Ex  parte,  Woodhavse,  In  re,  45  L.  T. 
687. 

In  a  statement  of  affairs  produced  by  a  debtor, 
he  described  some  of  his  assets  as  the  lease  of  a 
house  No.  15,  Motcombe  Street,  Belgrave  Square, 
but  in  his  petition  described  himself  as  of 
165,  Femdale  Road,  Clapham,  in  the  county  of 
Surrey,  and,  on  being  examined,  admitted  that 
he  occasionally  slept  at  Motcombe  Street : — 
Held,  that  the  description  of  the  debtor  was 

vox-.  L 


insufficient.    Pulbroolt,  Ex  parte,  Lloyd,  In  re, 
48  L.  T.  128. 


When  Objection  to  be  taken.]— Any  ob- 


jection to  the  description  of  a  debtor  in  the 
advertisement  in  the  Gazette  must  be  taken 
before  the  registration  of  the  resolutions  passed 
by  the  creditors.  Cooper,  Ex  parte,  Green,  In 
re,  39  L.  T.  260. 

Tmstee  not  bonnd  by  Misdescription.] — 


Wheti  a  trader-debtor  falsely  describes  himself 
as  a  non-trader  in  his  petition  for  liquidation, 
the  trustee  of  his  estate  is  not  estopi^ed  from 
proving  that  he  is  a  trader.  Ross,  Ex  ^;flr^r, 
Hare,  In  re,  28  L.  T.  450  ;  21  W.  R.  5G0. 

Fanner  and  Cattle  Dealer  described  as 


**  Cattle  Dealer."J — ^A  farmer,  who  had  also 
carried  on  the  business  of  a  cattle  dealer,  filed  a 
liquidation  petition,  in  which  he  gave  his  correct 
address,  but  described  himself  only  as  a  cattle 
dealer  .—Held,  by  Bacon,  C.  J.,  and  by  the  Court 
of  Appeal,  that  this  was  not  a  misdescription 
such  as  to  invalidate  the  proceedings,  and  that 
the  resolutions  passed  by  the  creditors  ought  to 
be  registered.  But  leave  was  given  to  amend 
the  petition  by  adding  the  description  "farmer." 
Kirkwood,  Ex  parte,  Mason,  In  re,  11  Ch.  D.  724  ; 
40  L.  T.  566  ;  27  W.  R.  806— C.  A. 

Where  Assets  very  Small.] — A  debtor  who  has 
practically  no  assets  distnbutable  among  his 
creditors  is  not  entitled  to  file  a  liquidation  peti- 
tion. AaroMon,  Ex  parte,  Aaronson,  In  re,  7 
Ch.  D.  713  ;  47  L.  J.,  Bk.  60 ;  38  L.  T.  243  ;  26 
W.  R.  470— C.  A. 

A  debtor  filed  a  liquidation  petition,  and  the 
creditors  unanimously  resolved  to  accept  a  com- 
position of  M.  in  the  pound.  The  debts  were 
ISOl. ;  the  assets  amounted  to  71,  The  registrar 
refused  to  register  the  resolutions,  though  no 
creditor  opposed,  on  the  ground  that  there  were 
no  "  available  assets  for  distribution  among  the 
creditors  '*  : — Held,  that,  as  all  the  requirements 
of  the  Bankruptcy  Act,  1869,  and  the  rules  had 
been  complied  with,  the  resolutions  must  be 
registered.  Elworthy,  Ex  parte,  Elworthy,  In 
re,  20  L.  R.,  Eq.  742  ;  44  L.  J.,  Bk.  123 ;  32 
L.  T.  699  ;  23  W.  R.  790. 

The  statement  of  a  debtor  who  had  filed  a 
liquidation  petition  shewed  that  his  debts 
amounted  to  540/.,  and  that  his  assets  were 
only  32/.  The  creditors  resolved  upon  a  liquida- 
tion. One  creditor  opposed  the  registration  of 
the  resolutions  : — Held,  that  the  petition  was  an 
abuse  of  the  procedure  of  the  court,  and  that 
the  registration  had  been  rightly  refused.  Staff, 
Ex  parte,  Staff,  In  re,  20  L.  R..  Eq.  775  ;  44 
L.  J.,  Bk.  137  ;  32  L.  T.  40 ;  23  W.  R.  950. 

There  is  no  absolute  rule  that  a  debtor  who 
has  no  assets  cannot  tile  a  liquidation  petition. 
Hudson,  Ex  parte,  Walton,  In  re,  22  Ch.  D.  773 ; 
52  L.  J.,  Ch.  581 ;  47  L.  T.  674  ;  31  W.  R.  372— 
C.A. 

Second  Petition.] — A  debtor  filed  a  petition 
for  liquidation,  but  his  statement  shewed  no 
available  assets.  The  creditors  nevertheless 
passed  a  resolution  for  a  composition  of  one 
shilling  in  the  pound,  which  was  accordingly 
paid  to  them.  The  resolution  not  having  been 
filed  within  the  three  days  limited  by  the  284th 
rule,  the   debtor   presented  a  second  petition 
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under  which  the  creditors  passed  a  eimilar  reso- 
lution : — Held,  that  the  presentation  of  the 
second  petition  was  r^ular,  and  that  the  reso- 
lution to  accept  the  composition  ought  to  be 
registered.  Where  there  has  been  actual  pay- 
ment of  a  composition  no  security  is  necessary. 
Thomas^  Ex  parte,  Frees,  In  re,  40  L.  X.  835. 

Petition  Filed  after  OflLee  Honn.]— A  liquida- 
tion petition  which  is  in  fact  filed  by  a  debtor  in 
the  proper  office  is  good,  although  it  may  have 
been  filed  after  office  hours.  Jones,  Ex  parte, 
WiUmms,  In  re,  42  L.  T.  157. 

Effoet  of  Filing— Vesting  of  Property  in 
Trustee.] — Filing  a  petition  for  liquidation  by 
arrangement  is  an  act  of  bankruptcy,  and  the 
vesting  of  the  debtor's  goods  .in  the  trustee 
relates  back  to  the  filing  of  the  petition  ;  so 
that  an  execution  creditor,  with  notice  of  the 
petition,  cannot  seize  the  goods  of  the  debtor, 
and  hold  them  as  against  a  subsequently- 
appointed  trustee.  Duignan,  Ex  parte,  Bissell, 
In  re,  1 1  L.  R.,  Eq.  604  ;  40  L.  f.,  Bk.  33  ;  24 
L.  T.  237  ;  19  W.  R.  711.  Affirmed,  6  L.  R.,  Ch. 
606  ;  40  L.  J.,  Bk.  68  ;  25  L.  T.  286  ;  19  W.  R. 
1127. 


Where  Compoiitibn  accepted.]— After  a 


petition  has  been  filed  by  a  debtor  for  liquidation 
by  arrangement,  it  is  at  the  option  of  the 
requisite  majority  of  crpKlitors  to  determine 
whether  the  liquidation  shall  be  effected  by 
means  of  the  appointment  of  a  trustee,  or 
whether  they  shall  accept  a  composition,  the 
debtor  being  left  in  possession  of  his  assets.  If 
the  creditors  adopt  the  latter  course,  there  is 
then  no  power  to  deprive  secured  creditors  of 
their  securities  ;  no  relation  of  title  to  any  act  of 
bankruptcy  prior  to  the  presentation  of  the 
petition ;  nor  anything  in  which  the  creditors 
who  have  resolved  to  receive  a  composition  have 
any  interest,  beyond  enforcing  the  performance 
of  that  condition  on  which  they  agreed  to  accept 
the  composition.  JSirmhighum  Gaslight  and 
Coke  Company,  Ex  parte,  Adams,  In  re,  11 
L.  R.,  Eq.  204 ;  40  L.  J.,  Bk.  1  ;  24  L.  T.  42 ; 
19  W.  R.  123. 

Debtor  Dying  after  Filing.]— A  debtor  filed  a 
petition  for  liquidation  by  arrangement,  and  the 
same  day  notices  were  sent  out  convening  a 
general  meeting  of  creditors.  He  died  the  fol- 
lowing day.  The  creditors  desired  that  proceed- 
ings might  be  continued  as  if  he  were  alive  : — 
Held,  that  the  court  had  no  jurisdiction  to  order 
the  continuation  of  the  proceedings.  Obbard, 
In  re,  24  L.  T.  145  ;  19  W.  R.  563. 

2.  Staying  Bankruptcy  Pbogeedings. 

A  creditor,  having  presented  a  petition  for  an 
adjudication  against  his  debtor,  ought  not  to 
have  his  proceedings  stayed  by  injunction 
merely  because  before  the  adjudication  is 
actually  made  the  debtor  himself  presents  a  pe- 
tition for  liquidation  by  arrangement  or  compo- 
sition. Dimond,  Ex  parte,  Willmms,  In  re,  5 
L.  R.,  Ch.  743  ;  39  L.  J.,  Bk.  47  ;  23  L.  T.  292  ; 
18  W.  R.  1123. 

Petition  Filed  by  one  of  Joint  Debtors.] — 

When  a  creditor  of  joint  debtors  is  proceeding 
against  them  jointly,  and  one  of  them  takes  pro- 


ceedings for  liquidation  of  bis  affiiirs,  the  court 
will  not  restrain  the  proceedings  of  his  creditor 
against  his  joint  creditors.  De  Veeehj,  In  re, 
Isaacs,  Ex  parte,  6  L.  B.,  Ch.  58 ;  40  L.  J.,  Bk. 
19  ;  22  L.  T.  623  ;  19  W.  R.  38. 

3.  Meetings  of  Creditobs,  theib  Debts 
AND  Right  to  Vote. 

Kotioe  to  bo  given  to  all  Croditcn.]— When  a 
petition  has  been  presented  and  a  resolution 
passed  at  a  meeting  of  creditors,  such  resolution 
cannot  be  registered  unless  all  the  creditors 
have  received  notice  of  the  meeting.  Rogers, 
Ex  parte,  22  lj,T,  2%^, 

Signing  Hotiee  snmmoning  Keeting.]— It  is 
not  necessary  that  the  notice  summoning  the 
first  general  meeting  of  creditors  under  a  liqui- 
dation petition  should  be  signed  by  the  debtor's 
attorney  with  hia  own  hand.  Hirst,  Ex  parte. 
Hirst,  In  re,  18  L.  R,  Eq.  704  ;  43  L.  J.,  Bk. 
130. 

The  notice  is  sufficient  if  the  attorney's  name 
is  subscribed  by  his  clerk  by  his  direction.    Ih, 

Proof  of  Hotioe.]— Rules  97  and  98  of  the 
Bankruptcy  Rules,  1870,  apply  to  bankruptcy 
only,  and  do  not  apply  to  liquidation  by  arrange- 
ment or  composition.  Dean,  Ex  parte.  Dean, 
In  re,  13  Ch.  D.  313  ;  41  L.  T.  602  ;  28  W,  R.204 
— C.  A. 

The  affidavit,  made    in    accordance  with  r. 

256,  of  the  posting  to  creditors  of  notices  of  a 

general  meeting  under  a  liquidation  petition,  is 

only  primA.  facie,  not  conclusive,  evidence  that 

^he  creditors  have  received  the  notices.    lb. 

The  registrar  has  a  judicial  discretion  to  re- 
quire further  evidence  of  the  receipt  of  the 
notices,  and,  if  satisfied  that  some  of  the  credi- 
tors have  not  received  notice,  to  direct  the  sum- 
moning of  a  fresh  meeting,  and  the  Court  of 
Appeal  will  not  interfere  with  the  exercise  of 
his  discretion,  unless  very  clearly  satisfied  that 
he  has  exercised  it  wrongly.    lb. 

Place  of  Keeting.  1— The  affidavit  of  a  debtor 
filed  with  his  liquidation  petition  stated  that 
Stone  would  be  the  most  convenient  place  for 
the  meeting  of  the  creditors,  but  the  notices 
sent  out  by  the  registrar  to  the  creditors  sum- 
moned them  to  meet  at  Stafford  : — Held,  that, 
as  no  formal  order  had  been  made  by  the  court 
to  change  the  place  of  meeting  mentioned  in  the 
affidavit,  the  proceedings  were  invalid,  and  that 
the  resolutions  passed  by  the  creditors  could  not 
be  registered.  But  leave  was  given  to  the  debtor 
to  summon  a  fresh  first  meeting.  Mayer,  In  «» 
Leitns,  Ex  parte,  4  Ch.  D.  519 ;  46  L.  J.,  Bk.  33; 
35  L.  T.  915  ;  25  W.  R.  275. 

Acyonming  Keeting.] — In  liquidation  |>y^' 
rangement  a  resolution  to  adjourn  a  meeting  is 
an  "  ordinary  resolution,"  and  therefore  must  be 
decided  by  a  majority  in  value  of  the  creditors 
present,  personally  or  by  proxy,  at  the  meeting 
and  voting  on  sirch  resolution.  Orde,  Ex  parte, 
Horsley,  In  re,  6  L.  R.,  Ch.  881  ;  40  L.  J.,  Bk 
60  ;  25  L.  T.  400  ;  19  W.  R.  1103. 

After  Bejection  of  Sefolatio&  for  Ooa^ 

lition.] — ^At  the  first  meeting  under  a  liquida- 
tion petition  the  debtor  offered  a  composition. 
His  solicitor  took  the  votes  of  the  creditors  and 
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foand  that  the  requisite  majority  in  favour  of  it 
could  not  be  obtained,  but  the  question  was  not 
formally  put  from  the  chair,  nor  was  any  resolu- 
tion reduced  into  writing.  A  resolution  to  ad- 
journ the  meeting  was  then  carried,  and  at  the 
odjoomed  meeting  the  debtor's  offer  was  ac- 
cepted, and  the  resolution  to  accept  it  wa^  duly 
confirmed  at  the  second  meeting.  The  resolu- 
tion for  adjournment  was  written  and  signed, 
and  filed  with  the  proceedings  : — Held,  that  the 
adjournment  and  all  the  sul»equent  proceedings 
were  invalid,  the  oflfer  having  been  rejected  by 
the  first  meeting.  THU,  Ex  parte,  Ratcllffe,  In 
re.  10  L.  R.,  Ch.  631 ;  44  L.  J.,  Bk.  103  ;  32  L. 
T.  621 ;  23  W.  R.  670.  Reversing  S,  C,  32  L.  T. 
504 ;  23  W.  R.  636. 

BemoTing  Proof  used  at  First  Keeting.] 

—When  the  creditors  at  the  first  meeting,  under 
a  petition  for  liquidation,  only  voted  an  adjourn- 
ment, a  proof  which  had  been  inadvertently 
admitted,  and  in  respect  of  which  the  creditor 
had  voted  for  the  adjournment,  may  be  taken 
off  the  file,  under  circumstances  shewing  that 
the  party  in  whose  name  the  proof  was  nubde  as 
the  principal  was  only  an  agent  in  the  matter. 
Anm,,  22  L.  T.  151. 

Sunmoiiiiig   fresh  Keeting  of  Crediton.] — 

The  power  to  direct  a  fresh  meeting  to  be  sum- 
moned extends  not  only  to  a  case  where,  through 
accident  or  mistake  on  the  part  of  the  debtor, 
no  valid  resolution  has  been  passed,  but  also  to 
a  case  where,  owing  to.  a  mistake  on  the  part  of 
the  creditors,  or  from  any  other  cause,  no  valid 
resolution  has  been  passed.   Terrell^  In  re,  Shef- 
field and  Rotherham  Joint  Stock  Bankina  Com' 
pany,  Ex  parte,  4  Ch.  D.  293  ;  46  L.  J.,  Bk.  47  ; 
35  L.  T.  646  ;  26  W.  R.  153— C.  A.     See  Mayer, 
In  re,  4  Ch.  D.  519  ;  46  L.  J.,  Bk.  33 ;  35  L.  T. 
916  ;  25  W.  R.  275.  Buckley,  Ex  parte,  Bvckley, 
In  re,  16  Ch.  D.  513  ;  44  L.  T.  39  ;  29  W.  R.  920 
-C.A. 

A  debtor,  who  lyas  a  member  of  a  partnership 
firm,  filed  a  petition  for  liquidation.  In  the 
statement  produced  by  the  debtor  to  the  fijst 
meeting  of  his  creditors,  he  made  no  distinction 
between  his  joint  and  separate  debts  and  assets. 
The  creditors  passed  a  resolution  for  liquidation, 
but  by  reason  of  the  irregularity  of  the  debtor's 
statement,  the  resolution  was  not  registered. 
The  debtor  then  obtained  an  order  to  summon  a 
fresh  first  meeting  : — Held,  that  inasmuch  as  no 
valid  resolution  could  have  been  passed  at  the 
meeting,  and,  consequently,  the  creditors  had 
.  had  no  opportunity  of  expressing  their  opinion 
as  to  a  liquidation,  the  court  was  justified  in 
l)ermittinpr  a  fresh  first  meeting.  Oibbs,  Ex 
parte,  Webb,  In  re,  10  L.  R.,  Ch.  382  ;  44  L.  J., 
Bk.  73  ;  32  L.  T.  292  ;  23  W.  R.  629. 

Bight  to  Vote— Production  of  Bills  of  Ex- 
change.]— It  is  sufficient  for  the  validity  of  the 
vote  of  a  creditor  who  holds  bills  of  exchange  or 
promissory  notes  signed  by  the  debtor  if  he  pro- 
duces the  bills  or  notes  before  the  registration  of 
the  resolutions  upon  which  he  has  voted.  Asfi- 
tci}rth,  Ex  parte,  Hoare,  In  re,  18  L.  R.,  Eq. 
705  ;  43  L.  J.,  Bk.  142  ;  30  L.  T.  906  ;  22  W.  R. 
925. 

The  creditors  of  a  debtor  at  their  first  meeting 
resolved  on  an  adjournment.  Some  of  the  cre- 
ditors who  voted  in  favour  of  the  adjournment 
held  bills  of  exchange  and  bonds  of  the  debtor, 


whioh  they  did  not  produce.  If  their  votes  had 
been  rejecte  1  the  adjournment  would  not  have 
been  duly  carried.  At  the  adjourned  meeting 
these  creditors  produced  their  bills  of  exchange 
and  bonds,  and  a  liquidation  was  then  resolved 
upon: — Held,  that  the  production  of  the  bills 
and  bonds  at  the  adjourned  meeting  was  suffi- 
cient,    lb. 


Boovred  Creditor.] — If  a  secured  creditor 


votes  without  producing  his  security,  his  vote  is 
valid,  but  his  security  is  forfeited.    lb. 

Whether  a  secured  creditor,  who  in  his  proof 
states  his  security,  and  afterwards  votes  at  a 
liquidation  meeting  in  respect  of  his  whole  debt, 
thereby  abandons  his  security,  quiere.  Ball,  Ex 
parte,  Shepherd,  In  re,  10  Ch.  D.  667  ;  48  L.  J., 
Bk.  57  ;  27  W.  R.  663— C.  A. 

Amount  of  Debt  unaseertained  —  An- 


nuity.]— ^A  debtor  who  filed  a  liquidation  peti- 
tion had,  by  a  separation  deed  between  himself 
and  his  wife,  covenanted  to  pay  to  a  trustee  an 
annuity,  during  the  joint  lives  of  himself  and  his 
wife,  for  the  maintenance  of  the  wife  and  a  child 
of  the  marriage.  The  annuity  was  to  cease  in 
case  the  husband  and  wife  should  cohabit  again : 
— Held,  that  the  value  of  the  annuity  not  having 
l)een  ascertained,  the  trustee  was  not  entitled  to 
vote  in  respect  of  it  at  a  meeting  of  creditors 
under  the  petition,  Pearce,  Ex  parte,  Orievet, 
In  re,  13  Ch.  D.  262 ;  41  L.  T.  742  ;  28  W.  R.  404 
—C.A. 


Untaxed  Coitt.^ — ^A  liquidating   debtor 


was  indebted  to  a  creditor  in  857Z.  recovered  by 
verdict,  and  costs,  which  had  not  been  taxed. 
The  creditor  attended  the  first  meeting  of  cre- 
ditors, and  stated  in  his  affidavit  that  the  debtor 
was  indebted  to  him  in  357/,  on  the  verdict  and 
an  amount  of  costs  which  he  estimated  at  200/. ; 
and  claimed -to  vote  in  respect  of  the  aggregate 
amount.  The  creditor  had  been  restrained  by 
injunction  from  taking  any  further  proceedings 
in  the  action  : — Held,  that  the  estimated  amount 
of  untaxed  costs  was  an  unliquidated  debt  within 
the  Bankruptcy  Act,  1869,  s.  16,  sub-s.  3,  and 
that  he«  could  not  vote  in  respect  thereof. 
Ruffle,  Ex  parte,  Dummelow,  In  re,  8  L.  R.,  Ch, 
997  ;  42  L.  J.,  Bk.  82 ;  29  L.  T,  384  ;  21-  W.  R, 
932. 

The  proper  course  for  the  creditor  to  pursue 
was  either  to  apply  for  l6ave  to  sign  judgment 
and  tax  hi^  costs,  or  else  to  swear  to  such  a  sum 
as  the  costs  when  taxed  would  at  least  amount 
to.    lb. 


By  Creditor  who  hai  Sold  hia  Debt.]- 


The  fact  that  a  creditor  who  has  signed  a  notice 
summoning  a  general  meeting  for  the  purpose  of 
removing  the  trustee,  and  who  has  voted  at  the 
meeting  in  favour  of  a  resolution  for  removing 
the  trustee,  had  previously  sold  his  debt  to 
another  creditor,  will  not  invalidate  the  notice 
or  the  resolution.  Evans,  Ex  parte,  Baum,  In 
re,  13  Ch.  D.  424  ;  49  L.  J.,  Bk.  25  ;  42  L.  T. 
384  ;  28  W.  R.  500— Q.  A. 

Practioe  on  Voting.] — All  creditors  present, 
personally  or  by  proxy,  are  to  be  considered  as 
voting  on  every  resolution  so  long  as  their  proofs 
arc  in  the  hands  of  the  chairman.  Orae,  Ex 
parte,  Horsley,  In  re,  6  L.  R.,  Ch.  881  ;  40  L.  J., 
Bk.  60  J  25  L.  T.  400  ;  19  W.  B.  1103. 
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The  assent  of  each  such  creditor  must  be 
evidenced  by  his  signing  the  resolution  when 
reduced  to  writing,  and  if  he  does  not  sign  it,  he 
must  be  taken  to  have  voted  in  the  negative.   lb. 

A  creditor  who  does  not  wish  to  vote  on  any 
r.*solution  must,  before  the  resolution  is  put, 
withdraw  his  proof.    lb. 

A  resolution  for  adjournment  requires  to  be 
imssed  with  the  same  formalities  as  other  resolu- 
tions,   lb. 

At  a  meeting  of  creditors  resolutions  were  pro* 
posed  for  a  liquidation  by  arrangement.  A  large 
cic<litor  attended  by  proxy  and  opposed  the  re- 
sr)lutions,  and  voted  against  them  on  the  show 
of  hands,  but  afterwards  signed  them.  If  this 
creditor  should  be  excluded,  the  resolutions  were 
not  passed  by  the  requisite  majority  : — Held, 
that  the  resolutions  were  duly  passed  and  ought 
to  be  registered  ;  for  that,  according  to  the  act, 
the  votes  of  the  signing  creditors  were  deter- 
mined by  their  signatures  ;  and  the  course  which 
they  had  taken  at  the  meeting  could  not  be  looked 
to.  Pooletfy  Ex  parte^  Bugsell,  In  rt%  5  L.  R., 
Ch.  722  ;  40  L.  J.,  Bk.  41  ;  23  L.  T.  275 ;  18  W. 
R.  1013. 

At  a  meeting  of  creditors,  called  in  pursuance 
of  a  petition  for  liquidation  by  arrangement, 
resolutions  were  proposed.  They  were  opposed, 
and  on  a  show  of  hands,  several  creditors,  in- 
cluding a  principal  creditor,  voted  against  the 
resolutions.  This  creditor  afterwards  signed  the 
resolutions.  And  a  requisite  majority  of  asscn- 
ticnts  was  thus  obtained,  which  would  not  have 
been  the  case  if  this  creditor  had  been  dissen- 
tient : — Held,  that  the  resolutions  ought  to  be 
registered,  the  evidence  afforded  by  the  signa- 
ture being  conclusive,  whatever  might  have  been 
the  conduct  of  the  YOters  at  a  show  of  hands.  lb. 

A  creditor,  who  is  present  at  a  general  meeting 
of  creditors  under  a  liquidation  petition,  cannot 
be  considered  as  present  on  behalf  of  another 
creditor  for  whom  he  holds  a  proxy,  notwith- 
standing the  fact  that  the  proxy  is  on  the  file  of 
proceedings,  unless  he  has  done  some  act  to  shew 
that  he  intends  to  be  present  on  that  occasion  on 
behalf  of  his  principal  as  well  as  on  his  own 
behalf.  Orde,  Ex  parte  (6  L.  R.,  Ch.  881),  dis- 
tinguished. EvanSj  Ex  parte,  Baum,  In  re,  13 
Ch.  D.  424 ;  49  L.  J.,  B^.  25  ;  42  L.  T.  384  ;  28 
W.  R.  500— C.  A. 


Authority   conferred   by   Proxy.] — The 


appointment  of  a  proxy  under  the  Bankruptcy 
Act  and  rules  only  confers  on  the  person  so  ap- 
pointed an  authority  to  represent  his  principal ; 
it  does  not  necessarily  follow  that  he  in  fact 
represents  his  principal  on  all  subsequent  occa- 
sions when  he  is  present  at  a  meeting,  unless  he 
would  have  no  right  to  be  present  in  any  other 
capacity.    lb. 


Blank    Proxy — Implied    Authority    to 


insert  Kame.] — ^A  creditor  of  a  liquidating  debtor, 
who  signs  a  proxy  in  blank  and  sends  it  to  his 
solicitor,  who  forward^  it  to  the  debtor's  solicitor, 
without  any  express  instructions  as  to  the  use  to 
be  made  of  it,  thereby  confers  on  him  an  implied 
authority  to  fill  up  the  proxy  with  his  own  name 
and  to  vote  on  his  behalf.  Ihice,  Ex  parte, 
WJiitehovse,  In  re,  13  Ch.  D.  429  ;  42  L.  T\  385  ; 
28  W.  R.  501— C.  A. 

A  proxy  paper  signed  by  a  creditor,  leaving 
the  name  of  the  proxy  in  blank,  may  be  filled  up 
by  the  person  to  whom  the  creditor  has  intrusted 


it,  with  a  verbal  authority  to  use  it,  and  that 
when  so  filled  up  it  will  be  valid.  Lancaster, 
Ex  parte,  5  Ch.  D.  911  ;  46  L.  J.,  Bk.  90;  37 
L.  T.  674  ;  25  W.  R.  669— C.  A.  Reverang  46 
L.  J.,  Bk.  65  ;  36  L.  T.  72  ;  25  W.  R.  380. 

At  a  first  meeting  of  creditors  resolutions  for 
composition  were  moved  ;  the  votes  were  ascer- 
tained, shewing  the  resolutions  were  not  carried. 
The  debtor's  solicitor  then  put  in  a  proof  for 
another  debt,  and  voted  as  proxy  in  respect  of 
it.  This  vote  was  admitted,  and  by  means  of  it 
the  requisite  majority  was  created,  and  the  reso- 
lutions were  declared  to  be  carried  : — Held,  that 
the  whole  matter  was  in  fieri,  and  that  the  vote 
was  properly  admitted.    lb. 

Proxy  on  Behalf  of  Lunatic  Creditor.]— The 
committee  of  the  estate  of  a  lunatic  who  is  a 
creditor  of  a  liquidating  debtor  has  no  power, 
without  the  sanction  of  the  Court  of  Lunacy,  to 
appoint  a  proxy  to  vote  on  behalf  of  the  lunatic 
in  the  liquidation  proceedings,  or  to  waive  anj 
of  his  rights  against  the  debtor's  estate.  Ball. 
Ex  parte,  Sliepherd.  In  re,  10  Ch.  D.  667 ;  48 
L.  J.,  Bk.  57  ;  40  L.  t.  141  ;  27  W.  R.  563— C.  A 

Objection  to  Creditor!  Voting.] — ^An  objection 
to  the  proof  of  a  creditor  who  has  voted  at  the 
first  meeting  of  creditors  on  a  composition  reso- 
lution is  in  time  if  taken  at  the  second  meeting. 
Weil,  Ex  parte,  Mentrop,  In  re,  5  Ch.  D.  345 ; 
46  L.  J..  Bk.  84  ;  36  L.  T.  533  ;  25  W.  R.  552- 
C.  A. 

Semblc,  that  the  objection  would  be  in  time 
if  taken  after  the  second  meeting  and  before  the 
r^istration  of  the  resolution.    lb. 


4.  Debtob's  Statement  op  Affaibs. 

Joint  and  Separate  Debts  and  ABsets.]— In  a 
petition  for  liquidation  it  is  the  duty  of  the 
debtor  in  his  statement  of  affairs  to  disiingai^ 
between  his  joint  and  separate  assets  and  liabili- 
ties. Cocltatfne,  Ex  parte,  15  L.  R.,  Eq.  218  ;  42 
L.  J.,  Bk.  71  ;  28  L.  T.  678  ;  21  W.  R.  749. 

Where  a  debtor  had  not  so  distinguished  his 
assets  and  debts,  and  the  registrar  in  consequence 
refused  to  register  a  special  resolution  for  liqui- 
dation by  arrangement : — Held,  that  this  de- 
cision was  correct.    lb. 

When  a  liquidating  debtor  has  been  fonneriy 
in  partnership,  his  statement  of  affairs  must  shew 
which  are  his  joint  and  which  are  his  separate 
assets  and  liabilities,  and  if  the  statement  pro- 
duced at  the  first  meeting  of  the  creditois  does 
not  shew  this  distinction,  the  resolutions  passed 
at  the  meeting  are  invalid  and  will  not  be  regis- 
tered. Oibbs,  Ex  parte,  Webb,  7»r^,  10L.R^ 
Ch.  382  ;  44  L.  J.,  Bk.  73  ;  32  L.  T.  292  ;  23  W. 
R.  592. 

A  debtor,  who  in  his  liquidation  petition 
describes  himself  as  having  been  formerly  in 
partnership,  ought  in  his  statement  of  affaiis  to 
distinguish  between  his  joint  and  separate  debts 
and  assets,  or  to  state  expressly  that  no  debts  and 
no  assets  of  the  former  partnership  exist,  -ftfci- 
ley,  Ex  parte,  Buckley,  In  re,  16  Ch.  D.  513 ; 
44  L.  T.  39  ;  29  W.  R.  920— C.  A. 

If  the  statement  of  affiairs  fails  to  do  this, 
resolutions  passed  by  the  creditors  under  the 
petition  ought  not  to  be  registered.  -The  cooit, 
however,  granted  leave  to  summon  a  fresh  first 
meeting  of  the  creditors.    lb. 
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statement  ihoold   not  be    Bnpplementod  by 

Affidayit.] — The  statement  of  affaiis  ought  not 
to  be  supplemented  by  affidavits  filed  after  the 
meeting  of  the  creditors.    Ih, 

Aeenraey  of  Statement.] — In  the  statement  of 
affairs  of  a  debtor  who  had  filed  a  liquidation 
petition,  there  was  inserted  a  large  debt  due  to 
an  illegal  association.  At  the  first  meeting  of 
creditors  a  liquidation  was  resolved  on  : — Held, 
that  the  resolutions  ought  to  be  registered.  Dau^ 
£x parte,  1  Ch.  D.  699 ;  45  L.  J.,  Bk.  63  ;  33  L. 
T.  867 ;  24  W.  R.  492. 


Jnriedietion   of    fiegistrar.] — ^When    a 


liqm'dation  has  been  resolved  upon,  the  registrar 
on  the  application  to  register  the  resolution  has 
no  jurisdiction  to  entertain  any  question  as  to 
the  accuracy  of  the  debtor's  statement  of  affairs. 
Walter,  Ex  parte,  Wehh,  In  re,  2  Ch.  D.  326  ;  45 
L.  J.,  Bk.  105  ;  34  L.  T.  701  ;  24  W.  R.  834— C.  A. 
It  is  for  the  statutory  majority  of  the  creditors 
to  decide  as  to  the  sufficiency  of  the  debtor's 
statement,  and  all  inquiries  as  to  the  correctness 
of  the  different  items  of  the  debtor's  statement 
must  be  made  at  the  meeting  of  the  creditors,  and 
not  before  the  registrar  on  the  application  for 
registration.     Jh. 

When  Objeetion  ihonld  be  taken.]— If 

the  majority  of  the  creditors  has  passed  the  re- 
solution not  for  the  benefit  of  the  creditors  at 
laige,  but  from  motives  of  kindness  to  the  debtor, 
the  objection  should  be  raised  on  the  application 
for  registration  ;  but  if  the  debtor's  statement  is 
fraudulent,  the  question  of  fraud  ought  not  to  be 
entered  into  on  the  application  for  registration, 
but  a  distinct  application  should  be  made  to  re- 
scind the  resolution,  or  to  vacate  the  registration 
if  it  has  been  registered.    2b. 

Same  Statement  need  on  two  Oooaiioni.] — 

Registration  of    the  resolutions  passed  by  the  i 
creditors   under  a  liquidation  petition  having  1 
been  refused,  leave  was  given  to  the  debtor,  a  | 
trader,  to  summon  a  fresh  first  meeting  of  the  i 
creditors.    The  fresh    meeting  was  held  more 
than  two  months  after  the  original  meeting,  but ' 
the  debtor  produced  the  same  statement  of  his 
affairs  as  he  had  produced  at  the  original  meet- 
ing : — Held,  that  there  being  no  evidence  that 
the  state  of  the  debtor*s  affaii-s  had  changed  in 
the  interval,  it  could  not  be  taken  that  the  state- 
ment was  necessarily  inaccurate.     Early,  Ex 
parte.  Golding,  In  re,  13  Ch.  D.  300;  42  L.T. 
298  ;  28  W.  R.  310— C.  A. 


Creditor's  Knowledge  of  Inacouraoy.] — 


vThe  statement  of  the  debts  and  assets  of  a  liqui 
dating  debtor  shewed  that  his  asseta  covered  his 
liabilities,  but  his  principal  assets  consisted  of 
houses  which  were  heavily  mortgaged.  The 
majority  of  creditors  passed  a  resolution  to  accept 
a  composition  of  10«.  in  the  pound.  A  dissentient 
creditor  applied  to  set  aside  all  the  proceedings, 
producing  evidence  that  the  debtor  had  under- 
valued his  property.  The  debtor  filed  an  affidavit 
stating  that  his  creditors  accepted  the  composi- 
tion with  a  full  Imowledge  of  the  state  of  his 
property,  and  from  a  desire  to  assist  him  and 
prevent  his  being  completely  ruined,  and  also  to 
avoid  waiting  for  the  realization  of  the  property, 
which  would  have  taken  a  considerable  time  : — 
Held,  that  as  the  dissentient  creditor,  as  well  as 


the  others,  knew  that  the  assets  exceeded  the 
liabilities,  there  was  no  ground  for  setting  aside 
the  proceedings.  lAwiley,  Ex  parte,  Harper,  In 
re,  9  L.  R.,  Ch.  290  ;  "43  L.  J.,  Bk.  84  ;  29  L.  T. 
857. 

5.  Omission  to  insert  Creditor's  Name 
AND  Debt  in  Statement  op  Affairs. 

A  certificate  of  discharge  obtained  by  a  debtor 
who  has  filed  a  petition  for  liquidation  by  ar- 
rangement under  the  Bankruptcy  Act,  1869, 
s.  125,  is  valid  against  a  creditor,  whose  name 
has  been  omitted  by  the  debtor  from  the  list 
of  creditors  delivered  to  the  registrar.  Elmslie 
V.  Carrie,  4  Q.  B.  D.  295  :  48  L.  J.,  Q.  B.  462  ; 
40  L.  T.  160 ;  27  W.  R.  279— C.  A.  Affirming 
8.  C,  39  L.  T.  107. 

The  certificate  of  discharge  of  a  liquidation 
debtor  is  a  good  answer  to  a  claim  in  respect  of 
a  debt  due  before  the  discharge,  though  the 
creditor's  name  was  omitted  from  the  debtor's 
statement,  and  though  he  had  no  notice  of  the 
proceedings  in  liquidation.  Heather  v.  Wehh, 
2  C.  P.  I).  1  ;  46  L.  J.,  C.  P.  89 ;  25  W.  R. 
253. 

To  a  statement  of  defence,  setting  up  that  the 
defendant  was  discharged  from  the  claim  by  an 
order  of  discharge  obtained  by  him  as  the  result 
of  proceedings  for  liquidation  by  arrangement 
subsequently  to  the  accrual  of  the  claim,  the 
plaintiff  replied  that  they  had  had  no  notice  of 
the  liquidation  proceedings  until  long  after  they 
had  been  concludod,  and  that  the  defendant  had 
not  inserted  their  names  as  his  creditors,  or  their 
debt  in  any  list,  statement  or  document  forming 
any  part  of  the  proceedings,  and  that  subse- 
quently to  the  close  of  the  proceedings  the  de- 
fendant had  promised  to  pay  the  claim  : — Held, 
a  bad  reply.    Ih. 

Seitraining  Action.] — An  action  having 

been  brought  against  the  debtor  by  a  creditor 
whose  name  was  not  inserted  in  the  debtor's 
statement  of  affairs,  and  who  had  no  notice  of 
the  liquidation  proceedings,  the  debtor  obtained 
an  injunction  restraining  further  proceedings  in 
the  action  : — Held,  that  the  right  of  the  creditor 
had  been  prejudiced  by  the  resolutions,  and  that 
the  action  ought  not  to  be  restrained.  Harold, 
Ex  parte,  Meade,  In  re,  3  Ch.  D.  119  ;  45  L.  J., 
Bk.  121  ;  34  L.  T.  649  ;  24  W.  R.  903. 


Holder  of  Bill  of  Sxohange.] — In  the 

statement  of  debts  produced  by  a  debtor  at  the 
meetings  of  creditors,  at  whidfi  resolutions  for 
accepting  a  composition  were  passed,  the  debtor 
had  inserted  the  amount  coming  duo  on  two  bills 
of  exchange,  and  the  name  and  address  of  the 
drawer  as  the  creditor,  believing  the  drawer  to 
be  the  holder  of  the  bills.  The  bills  had,  in  fact, 
been  negotiated  : — Held,  that  the  actual  holder, 
having  had  no  notice  of  the  meeting  of  creditors, 
was  not  bound  by  the  resolutions  to  accept  a 
composition.  Mathetoes,  Ex  parte,  Angel,  In  re, 
10  L.  R.,  Ch.  304  ;  44  L.  J.,  Bk.  128 ;  32  L.  T. 
631  ;  23  W.  R.  730. 

A  mistake  made  inadvertently  by  a  debtor  in 
the  statement  of  his  debts,  will  not  be  allowed  to 
be  corrected,  unless  he  takes  steps  for  doing  so 
within  a  reasonable  time  ttEter  finding  out  the 
mistake.    lb, 

Frandnlent  Omietion— Bemedy  of  Creditor.]— 
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A  certificate  of  discharge^  obtaiDed  by  a  debtor 
who  has  filed  a  petition  for  liquidation  by  arrange- 
ment under  the  Bankruptcy  Act,  1869,  is  a  de- 
fence to  an  action  by  a  creditor  whose  name  has 
been  fraudulently  omitted  by  the  debtor  from  the 
list  of  creditors  delivered  to  the  registrar,  the  only 
remedy  of  such  creditor  being  to  apply  to  the 
Court  of  Bankruptcy  to  vacate  the  registration 
and  cancel  the  certificate.  Wadsworth  v. 
Pickles;  5  Q.  B.  D.  470 ;  49  L.  J.,  Q.  B.  464  j 
43  L.  T.  410 ;  28  W.  R.  628. 

Xntrj  of  Creditor  at  fully  Secured.] — A 
debtor,  in  his  statement  of  affairs,  entered  A.  as 
a  creditor,  fully  secured.  The  creditors  accepted 
a  composition  of  lOs.  in  the  pound.  A.  did  not 
attend  or  take  any  part  at  either-of  the  meetings, 
nor  prove  any  debt  under  the  petition.  The 
debtor  paid  the  composition  to  all  the  creditors 
except' A.  Two  years  afterwards  the  debtor  filed 
a  second  petition,  whereupon  A.  realized  his 
security,  and  claimed  to  prove  under  the  first 
petition  for  the  balance  remaining  due  : — Held, 
that  he  was  not  bound  by  the  debtor's  statement 
of  his  affairs,  and  that  he  was  entitled  to  prove 
for  the  balance  found  due  to  him,  and  be  paid 
the  composition  payable  upon  such  balance. 
Sodgkijuan^  Ex  parte^  Bestwick^  Jn  re^  1  Ch. 
D.  702  ;  45  L.  J.,  Bk.  78  ;  34  L.  T.  73.  Aflarmed, 
2  Ch.  D.  485  ;  45  L.  J.,  Bk.  148  ;  34  L.  T.  784  ; 
24  W.  R.  938— C.  A. 

6.  Examination  of  the  Debtor. 

When  to  be  Held.]— The*  proper  time  for 
investigating  the  affairs  of  a  debtor,  who  has 
filed  a  petition  for  liquidation  by  arrangement 
with  his  creditors,  is  at  the  meetings  of  cr^itors  ; 
and  the  registrar  has  no  power,  upon  the  pre- 
sentation to  him  for  registration  of  a  resolution 
for  composition,  to  direct  an  examination  before 
him  of  the  debtor  or  other  witnesses.  Levy,  Ex 
parte^  Varhptian,  In  re,  11  L.  R.,  Eq.  619: 
40  L.  J.,  Bk.  40  ;  24  L.  T.  332  ;  19  W.  R.  586. 

Order  granted  on  prim&  facie  Case.]— When  a 
person  is  entitled  to  stand  as  a  creditor  of  a 
debtor  whose  estate  is  being  wound  up  in  liqui- 
dation, he  is  entitled  to  have  an  order  for  the  ex- 
amination of  the  debtor  under  the  Bankruptcy 
Act,  1869,  s.  96,  as  extended  by  the  r.  166,  on 
making  out  a  primd  facie  case  for  such  examina- 
tion in  acconiance  with  the  requirements  of 
r.  172.  Sw^ift,  Ex  parte,  Ruuell,  In  re,  26  L.  T. 
226— L.  J. 

Questions  limited  to  State  of  Assets.] — Under 
the  Bankruptcy  Act,  1869,  s.  125,  sub-s.  3,  a 
debtor  is  only  boimd  to  answer  such  questions  as 
are  properly  put  for  the  purpose  of  shewing  the 
state  of  the  assets ;  he  is  not  bound  to  answer 
vexatious  questions  or  questions  put  by  a  creditor 
for  the  purpose  of  obtaining  information  to  be 
used  in  a  matter  not  affecting  the  interests  of  the 
ci-edjtors.  Hope,  In  re,  9  Ch.  D.  398  ;  47  L.  J., 
Bk.  78  ;  38  L.  T.  762  ;  27  W.  R.  7— C.  A.  Affirm- 
ing  38  L.  T.  537. 

Somble,  that  the  effect  of  r.  301  of  the  Bank- 
ruptpy  Rules,  1870,  is  to  make  the  creditors,  if 
they, act  bona  fide,  the  sole  judges  whether  the 
debtor  has  given  sufficient  information  as  to  his 
affairs.    Ih. 

Dcjhtor  entitled  to  Advice  of  Solicitor.]— A 


liquidating  debtor  attending  at  the  first  meeting 
of  his  creditors  to  answer  inquiries,  under  the 
Bankruptcy  Act,  1869,  s.  126,  sub-s.  4,  is  entitled 
to  the  advice  of  his  solicitor  as  to  whether  a 
question  is  material.  Mackenzie,  Ex  parte, 
kelliioell.  In  re,  10  L.  B.,  Ch.  88 ;  44  L.  J., 
Bk.  14  ;  31  L.  T.  421  ;  23  W.  R.  121. 

A  refusal  to  answer  proper  questions  would  be 
a  ground  of  objection  to  the  registration  of  the 
resolutions.    lb. 

When  a  paper  was  put  into  the  debtor's  hand, 
and  he  was  asked  the  question  whether  it  was 
written  by  his  authority  ;  but  the  paper  was  not 
read  to  the  meeting  nor  was  his  solicitor  allowed 
to  see  it,  and,  by  his  solicitor's  advice,  he  refused 
to  answer  the  question  : — ^Held,  that  this  was  no 
ground  for  refusing  the  registration  of  the  resolu- 
tions, though  the  question  put  was  really  material. 
lb. 

Any  questions  should  be  put  so  that  the  meet- 
ing generally  may  see  their  materiality.    lb. 

Answers  form  Part  of  Statement  of  Affidrs.]— 

The  answers  given  by  a  debtor  at  a  liquidatioii 
meeting  to  questions  put  to  him  by  the  creditors 
respecting  his  affairs  are  to  be  taken  as  part  of 
his  statement  of  affairs.  Aarongon,  Ex  parte, 
Aaronson,  In  re,  7  Ch.  D.  713  ;  47  L.  J.,  Bk.  60 ; 
38  L.  T.  243  ;  26  W.  R.  470— C.  A. 


7.  The  Resolutions. 
a.  Generally. 

Mnst  be  reduced  to  Writing.] — The  provision 
in*r.  275,  Bankruptcy  Rules,  1870,  that  "only 
such  resolutions  as  are  reduced  into  writing  and 
signed  by  or  on  behalf  of  the  statutory  majority 
of  creditors  at  a  meeting  shall  be  taken  cogniz- 
ance of  by  the  court,"  refers  only  to  resolutions 
in  favour  of  liquidation  by  arrangement  or  the 
acceptance  of  a  composition.  Till,  Ex  parte, 
ButcUffe,  In  re,  10  L.  R.,  Ch.  631  ;  44  L.  J.,  Bk. 
103  ;  32  L.  T.  521  ;  23  W.  R.  670. 

Cannot  be  Signed  after  Filing.] — When  a 
special  resolution  for  liquidation  has  been  filed 
by  the  person  intrusted  with  it,  it  is  too  late  for 
a  creditor  to  sign  it.  Thome,  Ex  parte,  BntUn, 
In  re,  8  L.  R.,  Ch.  722  ;  42  L.  tf.,  Bk.  60 ;  29 
L.  T.  122  ;  21  W.  R.  766. 

Besolntion  Bejected — Withdrawal  of  Opposi- 
tion allowed.] — At  the  meeting  of  the  credi- 
tors of  a  debtor,  whose  proofs  amounted  to 
50,075/.  3«.  Id.,  fifty- two  creditors  out  of  fifty- 
nine  voted  for  a  resolution  for  liquidation  by 
arrangement ;  but,  because  the  proofs  of  the 
fifty-two  assenting  creditors  amounted  only  to 
32,072/.  0*.  Id.,  which  sum  fell  short  of  three- 
fourths  of  the  60,075/.  3«.  Id.,  the  resolution  was 
lost.  Among  those  who  voted  for  bankruptcv 
(as  opposed  to  liquidation  by  arrangement)  were 
a  banker,  a  creditor  for  6,963/.  15«.  Ud.,  and  F. 
&  Co.,  creditors  for  1,425/.  4*.  Qd.  Both  of  them 
voted  by  proxy,  and  both  of  them  were  desirous 
subsequently  to  withdraw  their  vote,  and  vote 
for  liquidation  by  arrangement,  in  which  case 
the  requisite  three-fourths  in  value  would  be 
obtained:  —  Held,  under  the  peculiar  circum- 
stances of  the  case,  that  the  banker  and  F.  & 
Co.  might  be  deemed  assenting  creditors  to  the 
liquidation  by  arrangement.  ]Vehnfr,  In  re^ 
20  W.  R,  199. 
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But  every  case  of  the  kind  must  be  dealt  with 
according  to  its  own  circomstances.    2b. 

Proper  Sesolutions — Money  Paid  in  Satisfiu)- 
tioB  of  Grediton'  Sight  to  apply  to  Court.] — 
Resolutions  to  the  effect  that  the  afiEaiis  of  the 
debtor  should  be  liquidated  by  arrangement  and 
not  by  bankruptcy,  that  if  the  bankrupt  should 
within  a  month  pay  4,000Z.,  and  give  a  bond  to 
the  trustee  for  a  further  sum  of  5,S)0Z.,he  should 
have  a  discharge,  and  that  the  sum  of  4,000Z. 
was  to  be  deemed  a  satisfaction  of  the  creditors* 
rights  to  apply  to  the  court  in  reference  to  the 
pay  or  half -pay  of  the  debtor,  are  proper  resolu- 
tions. PooUy^  Ex  parte t  Rttsselly  In  re,  5  L.  R., 
Ch.  722  ;  40  L.  J.,  Bk.  41 ;  23  L.  T.  275  ;  18 
W.  B.  1013. 


Good  in  Form,  Bad  in  Snbitanoe.]  — 


Resolutions  which  in  form  are  resolutions  for 
liquidation  by  arrangement,  but  amount  in  fact 
to  resolutions  for  a  composition,  are  an  evasion  of 
the  act,  and  ought  not  to  be  registered.  Harold^ 
Ex  parte,  Mee^e,  In  re,  3  Ch.  D.  119  ;  45  L.  J., 
Bk.  121 ;  34  L.  T.  649  ;  24  W.  R.  903. 

The  creditors  of  a  debtor  who  had  filed  a  liqui- 
dation petition  resolved  that  his  affairs  should 
be  liquidated  by  arrangement,  and  appointed  a 
trustee ;  that,  on  payment  by  the  debtor  to  the 
trustee  of  a  sum  equal  to  \s.  in  the  pound  on  the 
amount  of  the  debts,  he  should  be  entitled  to 
have  his  discharge ;  and  that  the  payment  should 
be  made  by  three  instalments  of  Ad.  in  the  pound, 
at  six,  twelve,  and  eighteen  months  from  the 
registration  of  the  resolutions.  No  second  meet- 
ing was  summoned  to  confirm  these  resolutions, 
but  they  were  registered: — Held,  that  the  ar- 
rangement was,  in  substance,  a  composition ; 
that  it  amounted  to  an  evasion  of  the  provisions 
of  the  Bankruptcy  Act,  1869,  s.  126,  and  that 
the  resolutions  ought  not  to  have  been  registered. 
lb. 

Where  some  BeeolntionB  ultra  vires,  rest  may 
be  Eegistered.] — ^A  debtor,  partner  in  a  firm, 
having  filed  a  petition  for  liquidation  by  arrange- 
ment, a  general  meeting  of  his  creditors  was  held, 
at  which  the  requisite  majority  of  his  joint  and 
separate  creditors  passed  a  resolution  agreeing  to 
the  liquidation,  appointing  a  trustee  and  com- 
mittee of  inspection,  and  granting  the  debtor 
his  discharge.  The  resolution  also  contained  a 
clause  authorizing  the  trustee  to  sell  to  the 
mother  of  the  debtor  his  reversionary  interest 
under  his  father's  will  at  such  a  price  as  would 
pay  the  costs  of  the  liquidation  and  a  composition 
of  1$.  in  the  pound  to  his  separate  creditors. 
Thia  resolution  was  registered  : — Held,  that  the 
clause  authorizing  the  trustee  to  sell  the  rever- 
sionary interest  was  ultra  vires  and  void ;  but 
that  the  rest  of  the  resolutions  were  not  thereby 
rendered  invalid,  and  that  the  liquidation  must 
proceed  in  the  ordinary  course.  Broumiiig,  Ex 
parte,  Marks,  In  re,  9  L.  R.,  Ch.  583  ;  '43  L.  J., 
Bk.  129  ;  30  L.  T.  481 ;  22  W.  R.  638. 

When  some  of  the  resolutions  passed  by  cre- 
ditors are  ultra  vires,  the  court  has  power  to 
direct  the  registration  of  the  rest.  AshwortJi, 
Ex  parte,  Hoare,  In  re,  18  L.  R.,  Eq.  705 ;  43 
L.  J.,  Bk.  142  ;  30  L.  T.  906  ;  22  W.  R.  925. 


Besolations  may  be  Begtstered  as  to  Part.] 


—The  creditors  of  a  debtor  passed  resolutions  for 
liquidation  by  arrangement,  and  appointed  a 


trustee  with  power  to  sell  the  estate  at  such  price 
as  should  be  sufficient  to  pay  a  composition  of 
Is,  6d.  in  the  pound  to  the  creditors.  The  re- 
gistrar registered  the  resolutions  for  the  liquida- 
tion and  Qie  appointment  of  a  trustee,  but  struck 
out  the  remaining  resolutions  as  ultra  vires  : — 
Held,  that  the  registrar  had  full  power  to  strike 
out  the  Yoid  resolutions,  and  register  the  others. 
Frampton,  Ex  parte,  Watkins,  In  re,  45  L.  T. 
720. 

Applioation  to  register  Notice  to  Creditors.] — 

A  creditor  who  has  objected  to  a  proof  tendered 
at  a  meeting  under  a  liquidation  petition,  and 
has  had  his  objection  marked  upon  the  proof, 
ought  to  have  notice  given  to  him,  cither  by  the 
registrar  or  by  the  person  whose  duty  it  is  to  re- 
gister the  resolutions  passed  at  the  meeting,  of 
the  time  when  and  the  place  where  the  appUca- 
tion  for  the  registration  of  the  resolutions  is  to  be 
heard.  Lancaster,  Ex  parte,  5  Ch.  D.  911;  46 
L.  J.,  Bk,  90 ;  37  L.  T.  674  ;  25  W.  R.  669— 
C.  A. 

A  creditor,  who  had  objected  to  a  proof  of 
debt,  had  no  notice  given  to  him  of  the  applica- 
tion to  register  the  resolutions  carried  by  means 
of  that  proof,  and  they  were  registered  in  his 
absence.  He  afterwards  applied  to  the  county 
court  judge  to  vacate  the  registration,  and  upon, 
the  hearing  of  this  application  he  insisted  upon 
some  technical  objections,  but  did  not  ask  to 
have  the  creditor,  whose  proof  he  had  objected 
to,  cross-examined,  or  adduce  any  evidence  to 
shew  the  invalidity  of  the  debt : — Held,  that  the 
irregularity  had  been  cured,  and  that  the  regis- 
tration ought  not  to  be  vacated.    lb, 

Segiftrar  cannot  direct  Issue.] — Upon  an 
application  under  the  295  th  Bankruptcy  Rule  to 
register  the  resolutions  passed  by  the  creditors, 
the  registrar  has  no  power  to  direct  an  issue  to 
be  tried  by  a  jury  as  to  the  existence  of  a  debt, 
but  must  decide  the  matter  himself  or  refer  it  to 
the  judge.  Willmms,  Ex  paHe,  Beetensan,  In 
re,  46  L.  T.  241  ;  30  W.  R.  491. 

Begiitratlon  of  SesolutioiiB  after  Adjudica- 
tion.]— ^When  there  has  been  a  simple  adjudica- 
tion in  bankruptcy,  without  any  stay  of  pro- 
ceedings, and  resolutions  are  "afterwards  duly 
passed  in  favour  of  liquidation,  it?  is  the  duty  of 
the  registrar  to  register  such  resolutions,  what- 
ever may  be  the  consequences  of  such  registra- 
tion. Davis,  Ex  parte,  Iluss,  In  re,  2  Ch.  D. 
231  ;  46  L.  J.,  Bk.  61  ;  34  L.  T.  259  ;  24  W.  R. 
684.     But  see  next  case. 

The  registrar  has  no  power  to  rcjgister  a  reso- 
lution for  liquidation  or  composition  after  an 
adjudication  of  bankruptcy  has  been  made ; 
unless  the  adjudication  has  been  made  under 
r.  266  of  the  Bankruptcy  Rules,  1870,  in  which 
case  the  adjudication  is  intended  to  be  merely 
ancillary  to  the  liquidation.  Davis,  Ex  parte 
(2  Ch.  D.  231),  overruled.  Milvoard,  Ex  parte, 
Stanley,  In  re,  16  Ch.  D.  256  ;  50  L.  J.,  Ch.  166  ; 
44  L.  T.  73  ;  29  W.  R.  167— C.  A. 

After  an  ordinary  adjudication  of  bankruptcy 
has  been  made  (not  an  adjudication  merely  for 
the  purpose  of  protecting  the  debtor's  property 
pending  proceedings  for  liquidation  or  compo- 
sition) the  creditors  have  no  power  to  ^»S8 
resolutions  for  either  liquidation  or  composition, 
and  such  resolutions  if  passed  will  be  inoperative. 
Milward,  Ex  parte  {svpra).  explained  and  fol- 
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*"      — (in"-^**"   "*"'"    "  Oppoa*. 

ftHr^^cttiag  of  an  application  to  register 
(■/••It  '^g  nsolutions,  no  one  has  a  locua  slandi 
liiia''^  %A  ia  oplioeitinli  but  a  creditor  who  has 
wf^il^provedadebtinlhe 
F^'h'rii'i^  A  person  who  cIe 
fcf  ^^nJ  '"  ""'  character  (o  oppose  the  rcgis- 
^''"''i,  cannot  prove  liiH  debt  when  he  co-"™ 
t*^'^  'iJie  registrar  to  oppose.     If  he  hi 


^oitiij  proved  a  debt  he  cannot  be  heard. 
^^fT,  i^  parte.  Bagtter,  In  re,  21  Ch.  D. 
^7;  4ir  L.  T.  272  ;  32  W.  B.  21C— C.  A. 

j^teot  Standi  of  Creditor  withdiawinf  Froof.] 

^  pereon  who  alleged  that  he  was  a  creditor 

tendered  a  proof  of  debt  at  the  first  meeting  of 
the  cie<litor?,  but  withdrew  it.  fie  attended 
before  the  registrar  to  oppose  the  registration  of 
the  resolutions  passed  by  the  creditors :— Held, 
by  Bacon,  C.  J.,  and  aomblc,  per  James,  L.  J., 
that  the  objector  had  no  locus  standi,  and  the 
registrar  could  dot  put  his  proof  on  the  file  for 
the  purpose  of  giving  him  a  locus  standi.  Duce, 
£U  parte,  Whitekoun;  In  re,  13  Ch.  D.  429  ;  42 
L.  T.  386  J  28  W.  R.  501— C.  A. 


AMati.] — Where  a  debtor  has  practically  no 
assets  distributable  among  his  creditors,  resolu- 
tions for  a  liquidation  by  arrangement  ought  not 
to  be  registered,  even  though  they  do  not  include 
a  dlschni^  to  the  debtor.  Aarnntun,  Ex  parte, 
AarmtoH,  la  re,  7  Ch.  D.  713  ;  47  L.  J.,  Bk.  60  ; 
38  L.  T.  243  ;  26  W.  R.  470— C.  A, 

The  statement  of  a  debtor  who  had  filed  a 
liquidation  petition  shewed  that  his  debts 
amounted  to  6402.,  and  that  his  assets  were  ontj 
321.  The  creditors  resolved  upon  a  liquidation. 
One  creditor  op|)osed  the  registration  of  the 
resolutions  : — Held,  that  the  petition  was  an 
abuse  of  the  procedure  of  the  court,  and  that  tbe 
registration  had  been  rightly  refused.  Staff,  Ke 
fMirte,  Staff,  In  re,  20  L.  R.,  Eq.  775  ;  44  L.  J., 
Ilk.  ia7  ;  32  L.  T.  40  ;  23  W.  R.  9JU. 
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been   compled   n  th    the  resolutions  must  be 
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r    20  L   R    tj     4       44  L.J.,Bk,123;  32L.T. 

699       3W    R  790 

Fowar  of  Ibgority  not  to  b»  Qwd  out  ol 
■otivei  of  KladiieH  to  Dabtor.] — The  power  of 
the  major  y  of  creditors  under  the  Bankruptcy 
Act  1869  s  126  to  reMl  c  to  accept  a  compusi- 
t  u  wb  ch  w  11  be  b  n  1  ng  on  the  minority  must 
be  exercised  boni  fide  for  the  benefit  of  the 
creditors  and  not  out  of  motives  of  kindness  lo 
the  debtor.  Page.  Li  parte,  2  Ch.  D.  323 :  4J 
L,  J.,  Bk.  119  ;34L.  T.638;24  W.R.502— C.A 

Therefore,  where  a  resolution  was  passed  for 
the  acceptance  of  an  offer  by  the  debtor  to  pay 
If.  in  the  pound  in  twelve  months,  without 
security,  and  his  own  estimate  of  his  assets 
shewed  that  be  could  have  paid  ht. : — Held,  that 
the  registrar  had  rightly  refused  to  register  the 
resolution.     lb. 

The  statement  of  affairs  of  a  debtor  who  had 
filed  a  liquidation  petition  shewed  that  his  debts 
amounted  to  11,358'.,  while  hia  assets  were  only 
75/.  Of  the  debts  the  preferential  cUims 
amounted  to  127/,  The  creditors,  by  the  proper 
statutory  majority,  resolved  lo  accept  a  composi- 
tion of  li.  ill  the  pound,  to  be  paid  within  one 
month  after  registration  of  tbe  resolnlion,  no 
security  for  its  payment  being  oflered.  Onerf 
the  dissentient  creditors  opposed  the  regista- 
tion  : — Held,  that  the  resolution  could  not  bin 
been  passed  in  the  interests  of  the  creditois.  but 
must  have  ijecn  [)aJised  for  the  benefit  of  tbe 
debtor  :  that  it  therefore  was  not  binding  on  tbe 
dissentient  minority,  and  that  the  registrar  «u 
right  in  refusing  to  register  it.  Terrell,  In  n". 
Sh^ffUld  and  Uotherhata  Joivt  Staek  BaiUni 
ampaHy.  Er  part-:  i  Ch.  D.  2*J3  ;  46  L.  J.,  Bk. 
47  ;  35  L.  T.  646,  618  ;  25  W.  B.  153— C.  A 

WIiOTo  Debtor  hat  bonft  fids  CUim.]— Vint 

of  bona  fides  will  not  necessarily  be  imputed  lo 
liquidation  resolutions,  however  small  the  asels 
immediately  available  may  be,  if  the  debtor  has 
Eiubstantial  bonfi  fide  claims  which  are  the  sub- 
ject of  pending  litigalion.  Hvpe.  Kr  parte. 
'[iwe.  In  re.  9  Ch.  D.  398 ;  47  L.  J.,  Bk.  78 ;  3S 
,.  T.  762  ;  27  W,  R.  7— C.  A. 

In  Abaenofl  of  Frand,  Beiolntioni  mut  k* 

Eagistered.] — The  statutory  majority  of  the  cre- 
ditors of  a  liquidating  debtor  pa£sod  a  resolatioo 
accepting  a  eomjiosition  of  6rf.  in  the  pound, 
which  was  sobscquenlly  duly  confirmed  : — Helil, 
that  in  the  absence  of  fraud,  the  resolution  moil 
be  registered.  William),  iir  parte.  36  L.  T. 
324  ;  25  \V.  R.  432. 

The  creditors  of  a  debtor,  whose  statement  of 
affairs  shewed  that  bis  debts  amounted  Iod31J. 
and  his  assets  to  SBI.,  resolved  on  a  liquidation 
by  arrangement,  and  gave  the  debtor  an  imme- 
(Late  discharge.  'Th&  registration  was  oppuscd 
by  one  creditor,  who  had,  after  the  filing  u  tbe 
seized  the  whole  of  the  debtors  goods 
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»der  a  fi.  fa. : — Held,  that  the  resolutions  could 

be  treated  as  any  abuse  of  the  procedure  of 

court,  or  as  having  been  passed  mal&  fide. 

y.  Ej- parte,  Golding,  In  re,  13  Ch.  D.  300; 

J..  T.  298  ;  28  W.  R.  310— C.  A. 

Oppodtion  by  Judgment  Creditor.]— The  state- 
ment of  affairs  of  a  debtor  who  had  filed  a 
liquidation  petition  shewed  that  his  debts  were 
1,759/.  and  his  assets  85/.,  the  latter  sum  being 
subject  to  a  deduction  in  respect  of  preferential 
debts.  The  creditors  resolved  upon  a  liquidation 
by  arrangement,  and  gave  the  debtor  an  imme- 
diate discharge.  They  also  votetl  10/.  for  the 
remuneration  of  the  trustee.  The  registration  of 
the  resolutions  was  opposed  by  a  creditor  who 
had  brought  an  action  against  the  debtor  for 
182/.,  but  who  had  been  restrained  from  pro- 
ceeding with  his  action.  He  was  in  a  position 
to  sign  judgment  and  issue  execution  so  soon  as 
the  injunction  should  be  dissolved  : — Held,  that, 
notwithstanding  the  small  amount  of  the  assets, 
the  resolutions  ought  to  be  registered,  the  con- 
test being  really  whether  the  assets,  such  as  they 
were,  should  be  distributed  among  the  creditors 
generally,  or  be  swept  away  by  the  judgment 
creditor,  and  this  although  the  judgment  creditor 
offered  in  the  Court  of  Appeal  to  undertake  to 
present  a  bankruptcy  petition  against  the  debtor. 
Mathewn,  Ex  parte^  Sharpe,  In  re,  16  Ch.  D. 
655  ;  50  L.  J.,  Ch.  284  ;  44  L.  T.  117— C.  A. 


o.  Vacatinflr  or  Setting'  Aside. 

Fraud  or  Malpractices.]— The  court  will  not 
rescind  the  registration  of  resolutions  for  com- 
position on  the  ground  of  misstatement  of 
assets  by  the  debtor  except  upon  evidence  suffi- 
cient to  convict  him  of  a  misdemeanor  under 
the  Debtors  Act,  1869,  a.  U,  sub-s,  6.  Law,  In 
re,  Hart,  Ex  parte,  47  L.  J.,  Bk.  88. 

A  liquidating  debtor  whose  statement  of 
affairs  shewed  debts  amounting  to  5,146/..  with 
assets  3,485/.,  was  proved  to  have  estimated  six 
Kpecified  debts  at  63/.  15«.  Id.  only  in  his  state- 
ment of  affairs,  while  in  the  course  of  the  next 
tv^o  years  he  recovei-ed  249/.  3j».  8//.  in  respect  of 
t  hem.  On  an  application  by  a  creditor  to  rescind 
the  registration  of  the  resolutions  on  the  ground 
that  the  debtor  had  fraudulently  misstated  his 
assets  : — ^Held,  that  the  evidence  being  insuffi- 
cient to  establish  an  intent  to  defraud,  the  appli- 
cation must  be  dismissed,  but  without  costs.  Ih. 

Application  not  Barred  by  Delay .]— Held , 

also,  that  the  application,  under  the  circum- 
stances, was  not  barred  by  delay,  though  made 
more  than  two  yeai-s  after  the  date  of  the  re- 
solutions.   Ih. 


tificate  of  discharge  given  by  the  registrar  to  a 
debtor  whose  affairs  are  liquidated  by  arrange- 
ment is  conclusive  evidence  of  the  validity  of  the 
liquidation  proceeding^.    Ih. 

The  defendants  filed  a  petition  for  liquidation 
by  arrangement  or  composition  under  the  Bank- 
ruptcy Act,  1869,  and  at  the  first  meeting  of 
creditors  a  resolution  was  passed  that  the  defen- 
dants' discharge  might  be  granted  on  a  certificate 
of  the  committee  of  inspection  and  trustee  to 
that  effect.  At  a  subsequent  meeting  of  cre- 
ditors for  the  purpose  of  considering  a  scheme 
for  the  settlement  of  the  defendants'  affairs,  it 
was  resolved  that  the  whole  estate  should  be  sold 
to  one  of  the  defendants  in  consideration  of  his 
paying  a  dividend  of  8«.  in  the  pound  secured  by 
four  promissory  notes  payable  at  successive  dates. 
The  certificate  of  discharge  was  granted.  The 
plaintiff  was  a  creditor  and  proved  on  the  estate 
to  the  full  amount  of  his  debt.  Three  of  the  pro- 
missory notes  were  paid  to  all  the  creditors 
including  the  plaintiff,  but  default  was  made  in 
payment  of  the  fourth : — Held,  first,  that  the 
certificate  of  discharge  was,  by  force  of  the  Bank- 
ruptcy Act,  1869,  88.  49, 125,  conclusive  evidence 
of  the  validity  of  the  proceedings  under  the 
liquidation,  and  that  the  discharge  was  valid.  Ih, 

Held,  secondly,  that  the  plaintiff  having  re- 
ceived and  retained  a  dividend  could  not  be  heard 
to  object  to  the  resolutions.    Ih, 

When  a  resolution  to  discharge  a  liquidating 
debtor  has  been  passed  by  the  statutory  majority 
and  registered,  tne  registration  will  be  vacated 
if  it  is  shewn  that  any  one  of  the  votes  of  the 
majority  was  obtained  by  a  malpractice  on  the 
part  of  the  debtor,  such  as  bribing  the  creditor 
to  give  his  vote,  even  though,  if  the  vote  thus 
procured  were  struck  off,  the  statutory  majority 
in  favour  of  the  discharge  would  remain.  Baum, 
Ex  parte,  Baum,  In  re,  7  Ch.  D.  719  ;  47  L.  J., 
Bk.  48  ;  38  L.  T.  367  ;  26  W.  R.  568— C.  A. 


Time.] — ^An  application  to  vacate  the  re- 


Creditor  accepting  Benefit!  cannot  impugn 
Beaolntion.] — A  creditor  who  dissents  from,  but 
who  accepts  the  composition  paid  under  resolu- 
tions adopted  for  the  liquidation  by  arrangement 
of  a  debtor's  affairs,  cannot,  the  debtor  having 
duly  received  his  discharge  and  certificate,  on 
default  being  afterwards  made  in  the  payment 
of  a  part  of  the  composition,  impugn  the  validity 
of  the  resolutions  and  sue  on  the  original  debt. 
Z^urit  V.  Leonard,  5  Ex.  D.  165 ;  49  L.  J.,  Ex. 
308  ;  42  L.  T.  351  ;  28  W.  R.  719— C.  A. 

Certificate  of  Discharge,  Eflbct  of.]— The  cer- 


gistration  of  a  resolution  on  the  ground  of  fraud 
or  mala  fides  is  not  an  appeal  to  which  the  limit 
of  twenty-one  days  applies.    Ih, 


Jorisdietion  of  High  Conrt  of  Jnetice.] — 


i 


The  High  Court  of  Justice  has  jurisdiction  to 
inquire  and  decide  whether  fraud  has  been  com- 
mitted in  the  registration  of  a  resolution  for 
liquidation  by  arrangement  under  the  Bank- 
ruptcy Act,  1869,  ss.  125,  127.  Eyre  v.  Smith, 
2  C.  P.  D.  435  ;  37  L.  T.  417 ;  25  W.  R.  871 
— C.  A. 

Therefore  when  in  an  action  of  debt  the  de- 
fendant pleads  that  he  has  liquidated  his  affairs 
by  arrangement  and  that  the  debt  sued  for  is 
provable  under  the  proceedings,  the  plaintiff  is 
at  liberty  to  reply  and  prove  that  the  registration 
of  the  resolution  for  liquidation  in  the  Court  of 
Bankruptcy  has  been  procured  by  fraud,  and  is 
therefore  invalid.    Ih. 


Locus  Standi— Appeal  against  Cancellation  of 
Begistration.] — Creditors  who  have  not  been 
heard  before  the  registrar  on  an  application  to 
register  have  nevertheless  a  locus  standi  to  appeal 
against  an  order  cancelling  the  registration. 
Walter,  Ex  parte,  Wehb,  In  re,  2  Ch.  D.  326  ;  45 
L.  J.,  Bk.  105  ;  34  L.  T.  701  ;  24  W.  R.  834 
— C.  A. 
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ditors,  and  thereby  committed  an  act  of  bank- 
ruptcj.  On  the  daj  after  the  seizare,  the  attor- 
neys of  the  debtor  wrote  to  the  attorney  of  the 
execution  creditor  a  letter  as  follows  : — "  B. 
made  an  assignment  of  what  goods  he  had,  and 
it  was  arranged  that  his  daughter  should  raise 
the  money,  but  this  we  find  was  never  finally 
arrived  at."  The  sheriff  sold  the  goods  under 
the  execution ;  and  the  debtor  was  adjudicated 
a  bankrupt  on  the  next  day : — Held,  that  the 
letter  of  the  attxjmeys  was  insufficient  as  a 
notice  of  the  act  of  bankruptcy ;  and  that  the 
execution  creditor  was  entitled  to  the  proceeds 
of  the  sale.    Jb. 

Notioe  of  Petition  if  a  inffieient  Notice.] — A 

notice  to  an  execution  creditor  which  states  that 
a  petition  in  bankruptcy  against  the  execution 
debtor  has  been  filed  on  a  date,  at  a  court,  and 
by  a  person  named  in  the  notice,  is  sufficient 
notice  of  an  act  of  bankruptcy  to  prevent  the 
execution  being  a  protected  transaction  within 
82  k  33  Vict.  c.  71,  s.  95,  sub-s.  3,  since  such 
creditor  ougl^t  to  know  that  the  petition  would 
contain  a  statement  that  the  debtor  has  com- 
mitted an  act  of  bankruptcy.  Hocking  y. 
Aeraman  (12  M.  &  W.  170)  commented  on  ; 
Lucas  V.  JJlrker,  6  Q.  B.  D.  84  ;  50  L.  J.,  Q.  B. 
190 ;  43  L.  T.  429 ;  29  W.  R.  116— C.  A. 

Votiee  of  Pacts  lufRcient  without  Creditor 
drawing  Inferenee  of  Law.] — ^A  person  having 
notice  of  facts  from  which  a  court  or  jury  would 
infer  that  an  act  of  bankruptcy  had  been  com- 
mitted, must  be  considered  as  having  notice  that 
an  act  of  bankruptcy  had  been  committed,  not- 
withstanding his  oath  that  he  did  not  in  fact 
draw  the  inference.  Snotcball,  Ex  parte^ 
Douglas,  In  re,  7  L.  R.,  Ch.  534  ;  41  L.  J.,  Bk. 
49  ;  26  L.  T.  894  ;  20  W.  R.  786. 

"Available  for  Adjudication."]— The  expres- 
sion "  notice  of  any  act  of  bankruptcy  available 
for  adjudication"  used  in  s.  31  of  the  Bank- 
ruptcy Act,  1869,  means  notice  of  an  act  of 
bankruptcy  which  would  have  been  available 
for  the  making  of  the  particular  adjudication 
under  which  the  proof  is  tendered.  Croshie,  Ex 
parte,  Bedell,  In  re,  7  Ch.  D.  123  ;  47  L.  J ,  Bk. 
19 ;  37  L.  T.  583  ;  26  W.  R.  119— C.  A. 

Therefore  a  creditor  who  contracted  a  debt 
with  a  bankrupt  with  notice  only  of  an  act  of 
bankruptcy  committed  by  him  more  than  six 
months  before  the  presentation  of  the  petition 
upon  which  the  adjudication  is  made  is  not  pre- 
cluded by  s.  31  from  proving  under  the  adjucuca- 
tion.    Ih. 

The  words  "  notice  of  an  act  of  bankruptcy 
available  for  adjudication  "  in  ss.  94  and  95  of 
the  Bankruptcy  Act,  1869,  mean  notice  of  an  Act 
of  bankruptcy  which  would  have  been  available 
for  the  making  of  the  adjudication  actually 
made,  that  is,  an  act  of  bankruptcy  committed 
within  six  months  from  the  presentation  of  the 
petition  on  which  the  adjudication  was  founded. 
Gllhey,  Ex  parte.  Bedell,  In  re,  8  Ch.  D  248 ; 
47  L.  J.,  Bk.  49  ;  38  L.  T.  728  ;  26  W.  R.  768— 
C.  A. 

A.,  a  trader,  committed  an  act  of  bankruptcy. 
More  than  six  months  afterwards  he  was  ad- 
judicated a  bankrupt  upon  a  second  such  act. 
Between  the  dates  of  the  first  and  second  acts, 
money  was  paid  to  him  by  a  depositary  having 
notice  at  that  time  of  the  first  act  of  bankruptcy: 


— Held,  that  the  payment  was  protected  by  s. 
94,  sub-s.  2  of  the  Bankruptcy  Act,  1869. 
Quilter,  Ex  parte,  Barnes,  In  re,  30  W.  R.  739- 
C.  A. 

The  appellants  claimed  to  retain  money  in  re* 
spect  of  a  transaction  in  relation  to  the  property 
of  the  bankrupt,  entered  into  by  them  at  a  time 
when  they  had  notice  of  an  act  of  bankruptcj 
committed  by  the  bankrupt,  to  which  the  title 
of  the  trustee  related  back,  but  committed  more 
than  six  months  before  the  presentation  of  the 
petition  on  which  he  was  subsequently  adjudi- 
cated a  bankrupt,  on  the  ground  that  they  were 
protected  by  s.  95,  sub-s.  1,  as  having  had  no  no- 
tice of  an  act  of  bankruptcy  available  for  adjudi- 
cation : — Held,  that  they  were  not  protected, 
Tilleard,  Ex  parte,  Barnes,  In  re,  30  W.  R.  568, 
Practically  overruled  by  preceding  case. 

Debtor   Summons.] — After  the  plaintiff  bad 
commenced  an  action  against  the  defendant  for 
dissolutioQ  of  partnership,  the  plaintiff  took  out 
a  debtor  summons  against  the  defendant.    The 
defendant  failed  to    comply  with  it,  and  the 
plaintiff  filed  a  petition  of  bankrupt<;y  against 
him  based  on  the  summons.    Another  creditor 
afterwards  took  out  a  debtor  summons  against 
the  defendant,  and,  on  his  non-compliance  with 
it,  filed  a  petition  and  obtained  adjudication  of 
bankruptcy  against  him.    Before  the  adjudica- 
tion, and  without  notice  of  the  act  of  bankruptcy 
on  which  it  was  based,  the  plaintiff  entered  into 
an  agreement  with  the  defendant  for  compro- 
mise of  the  action,  which  the  trustees  in  the 
bankruptcy  sought  to  impeach  as  void  against 
the  cr^itors  : — Held,  that  although  the  non- 
compliance with  the  plaintiff's  debtor  summons 
was  not  an  act  of  bankruptcy  available  for  adju- 
dication on  the  petition  of  the  particular  cre- 
ditor who  obtained  the  adjudication  against  the 
defendant,  it  was  an  act  of  bankruptcy  **  avail- 
able for  adjudication  "  within  the  meaning  of  the 
Bankruptcy  Act,  1869,  s.  94,  and  therefore  the 
agreement  for  compromise  betwem  the  plaintiff 
and  defendant  was  not  a  protected  transaction 
under  that  section.     Crosbie,  Ex  parte^  7  Ch.  D. 
123,  distinguished,  and  the  judgment  of  James, 
L.  J.,  explained.    Hood  v.  yewby,  21  Ch.  D.  605, 
52  L.  J.,  Ch.  204  ;  47  L.  T.  721  ;  31  W.  R.  185— 
C.A. 


Failure    to  pay  Composition.]— On  the 


12th  of  November  a  debtor  filed  a  liquidation  pe- 
tition.   The  creditors  resolved  to  accept  a  com- 
position.   The  debtor  failed  to  pay  it  when  due, 
and  on  the  28th  of  May  he  was  adjudicated  a 
bankrupt  upon  a  petition  filed  on  the  29tb  of 
April,  the  act  of  bankruptcy  being  the  filing  of 
the  liquidation  petition.     On  the  29th  of  March 
he  had  executed  a  mortgage  of  leasehold  property, 
in  substitution  for  a  mortgage,  given  to  the  same 
creditor  two  years  before  the  liquidation  petition 
was  filed,  of  a  lease  which  afterwards  turned  out 
to  be  void  : — Held,  that  though,  when  the  mort- 
gage of  the  29th  of  March  was  executecL  the 
mortgagee  had  notice  of  the  filing  of  the  liquida- 
tion petition,  yet  it  was  not  notice  of  an  act 
of  bankruptcy  then  available  for  adjudication 
against  the  debtor,  and  consequently   that  the 
mortgage  was  protected  by  the  Bankruptcy  Act, 
1869,  s.  95.    Hoare,  Ex  parte,  JValton^  Tn're.  16 
L.  R.,  Eq.  626  ;  43  L.  J.,  Bk,  38 ;  29  L.  T.  140 ; 
21  W.  R.  909. 
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Ezeeutioni  againat  OoodB— Onus  is  on  Cre- 
ditors.]— In  the  Bankruptcy  Act,  1869,  b.  95, 
sub-s.  3,  *^  act  of  bankruptcy  "  means  an  act  of 
bankruptcy  which  has  been  committed  prior  to 
the  time  of  seizure.  Schulte^  Ex  parte,,  Matatili, 
or  McUulle,  In  re,  8  L.  R.,  Ch.  409  ;  30  L.  T.  478  ; 
22  W.  R.  462. 

The  onus  is  on  the  execution  creditor,  who 
claims  the  protection  of  that  section  to  prove 
that  he  had  no  notice  of  any  prior  act  of  bank- 
ruptcy,   lb. 

Notice  to  the  sheriff's  officers  in  possession 
under  an  execution  of  an  act  of  bankruptcy  is 
not  notice  to  the  creditor.    lb. 


XVIL    LIQUIDATION  BY  ARRANGEMENT 
UNDER  THE   BANKRUPTCY  ACT,  1869. 

I.  Petition  fob  Liquidation. 

By  Lunatic  not  so  Found.] — A  liquidation 
petition  cannot  be  signed  by  a  next  friend  on 
Dehalf  of  a  lunatic  not  so  found  by  inquisition  : 
— Semblc,  that,  in  the  case  of  a  lunatic  so  found 
by  inquisition,  the  Court  of  Lunacy  might  have 
jurisdiction  to  direct  that  a  liquidation  petition 
should  be  signed  on  his  behalf.  Gih^'n,  Ex  pa  rte, 
Cahen,  In,  re,  13  Ch.  D.  183  ;  39  L.  T.  645 ;  27 
W.  R.  387— C.  A. 

Misdescription  of  Debtor.]  —A  debtor  described 
himself  in  his  liquidation  petition  by  his  business 
address  only,  omitting  all  mention  of  his  private 
residence  : — Held,  that  this  was  a  misdescrip- 
tion ;  that  the  defect  was  not  a  mere  formal  one, 
but  was  a  matter  of  substance  ;  and  that  resolu- 
tions passed  by  the  creditors  in  favour  of  » 
liquidation  hj  arrangement  ought  not  to  be 
registered.  Jeminghavi,  Ex  parte,  Jermngham^ 
In  re,  9  Ch.  D.  466  ;  47  L.  J.,  Bk.  115  ;  39  L.  T. 
186  ;  27  W,  R.  137— C.  A. 

An  application  for  leave  to  amend  the  petition, 
and  summon  a  fresh  first  meeting  of  the  creditors, 
was  refused.,    Tb. 

The  debtor  presented  his  petition  for  liquida- 
tion upon  the  31st  August,  1881.  He  therein 
described  himself  as  an  engineer,  giving  a  pri- 
vate address.  Previously  thereto,  and  down  to 
February,  1881,  he  had  carried  on  business  at 
first  in  partnership,  but  afterwards  by  himself, 
as  an  iron  founder,  at  another  address.  In 
February  he  made  over  this  business  to  his  (the 
debtor's)  father,  but  until  the  month  of  May  in 
that  year,  it  was  continued  to  be  carried  on  in 
the  debtor's  name.  On  the  30th  August  the 
debtor's  furniture,  which  formed,  as  it  appeared, 
the  whole  of  his  assets,  was  seized  by  the  sheriff 
under  an  elegit : — Held,  that  the  description  in 
the  petition  was  insufficient  and  misleading,  and 
that  resolutions  for  liquidation  by  arrangement 
and  giving  to  the  debtor  his  immediate  discharge 
could  not  be  registered  upon  this  ground,  and 
also  that  the  resolutions  were  passed  in  the 
interest  of  the  debtor,  and  not  of  the  creditors. 
Kerfhaw,  Ex  parte,  Woodhavse,  In  re,  45  L.  T. 
687. 

In  a  statement  of  affairs  produced  by  a  debtor, 
he  described  some  of  his  assets  as  the  lease  of  a 
house  No.  15,  Motcombe  Street,  Belgrave  Square, 
but  in  his  petition  described  himself  as  of 
ISn,  Femdale  Road,  Clapham,  in  the  county  of 
Surrey,  and,  on  being  examined,  admitted  that 
he  occasionally  slept  at  Motcombe  Street : — 
ileld,  that  the  description  of  the  debtor  was 

VOL.  L 


insufficient.    Pulbrooh,  Ex  parte,  Lloyd,  In  re, 
48  E.  T.  128. 

When  Objeotion  to  be  taken.] — Any  ob- 


jection to  the  description  of  a  debtor  in  the 
advertisement  in  the  Gazette  must  be  taken 
before  the  registration  of  the  resolutions  passed 
by  the  creditors.  Cooper,  Ex  parte,  Green,  In 
re,  39  L.  T.  260. 

TniBtee  not  bonnd  by  MisdeBoription.] — 


When  a  trader-debtor  falsely  describes  himself 
as  a  non-trader  in  his  petition  for  liquidation, 
the  trustee  of  his  estate  is  not  estopped  from 
proving  that  he  is  a  trader.  Roxg,  Ex  parte, 
Hare,  In  re,  28  L.  T.  450 ;  21  W.  R.  560. 

Fanner  and  Cattle  Dealer  described  as 


"Cattle  Dealer."] — A  farmer,  who  had  also 
carried  on  the  business  of  a  cattle  dealer,  filed  a 
liquidation  petition,  in  which  he  gave  his  correct 
address,  but  described  himself  only  as  a  cattle 
dealer :— Held,  by  Bacon,  C.  J.,  and  by  the  Court 
of  Appeal,  that  this  was  not  a  misdescription 
such  as  to  invalidate  the  proceedings,  and  that 
the  resolutions  passed  by  the  creditors  ought  to 
be  registered.  But  leave  was  given  to  amend 
the  petition  by  adding  the  description  "farmer." 
Kh'kwood,  Ex  parte,  Mason,  In  re,  11  Ch.  D.  724  ; 
40  L.  T.  566  ;  27  W.  R.  806— C.  A. 

Where  Assets  very  Small.] — A  debtor  who  has 
practically  no  assets  distributable  among  his 
creditors  is  not  entitled  to  file  a  liquidation  peti- 
tion. Aarojuon,  Ex  parte,  Aarmison,  In  re,  7 
Ch.  D.  713  ;  47  L.  J.,  Bk.  60 ;  38  L.  T.  243  ;  26 
W.  R.  470— C.  A. 

A  debtor  filed  a  liquidation  petition,  and  the 
creditors  unanimously  resolved  to  accept  a  com- 
position of  3rf.  in  the  pound.  The  debts  were 
130/. ;  the  assets  amounted  to  71.  The  registrar 
refused  to  register  the  resolutions,  though  no 
creditor  opposed,  on  the  ground  that  there  were 
no  "  available  assets  for  distribution  among  the 
creditors  "  : — Held,  that,  as  all  the  requirements 
of  the  Bankruptcy  Act,  1869,  and  the  rules  had 
been  complied  with,  the  resolutions  must  be 
registered.  Elworthy,  Ex  parte,  Elworthy,  In 
re,  20  L.  R.,  Eq.  742  ;  44  L.  J.,  Bk.  123  ;  32 
L.  T.  699  ;  23  W.  R.  790. 

The  statement  of  a  debtor  who  had  filed  a 
liquidation  petition  shewed  that  his  debts 
amounted  to  540/.,  and  that  his  assets  were 
only  32/.  The  creditors  resolved  upon  a  liquida- 
tion. One  creditor  opposed  the  registration  of 
the  resolutions  : — Held,  that  the  petition  was  an 
abuse  of  the  procedure  of  the  court,  and  that 
the  registration  had  been  rightly  refused.  Staff, 
Ex  parte.  Staff,  In  re,  20  L.  R.,  Eq.  775 ;  44 
L.  J.,  Bk.  137  ;  32  L.  T.  40 ;  23  W.  R.  950. 

There  is  no  absolute  rule  that  a  debtor  who 
has  no  assets  cannot  file  a  liquidation  petition. 
Hudson,  Ex  parte,  Walton,  In  re,  22  Ch.  D.  773 ; 
52  L.  J.,  Ch.  584  ;  47  L.  T.  674  ;  31  W.  R.  372— 
C.  A. 

Second  Petition.] — A  debtor  filed  a  petition 
for  liquidation,  but  his  statement  shewed  no 
available  assets.  The  creditors  nevertheless 
passed  a  resolution  for  a  composition  of  one 
shilling  in  the  pound,  which  was  accordingly 
paid  to  them.  The  resolution  not  having  been 
filed  within  the  three  days  limited  by  the  284th 
rule,  the    debtor   presented  a  second  petition 
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under  which  the  creditors  passed  a  similar  reso- 
lution:— Held,  that  the  presentation  of  *  the 
second  petition  was  regular,  and  that  the  reso- 
lution to  accept  the  composition  ought  to  be 
registered.  Where  there  has  been  actual  pay- 
ment of  a  composition  no  security  is  necessary. 
Thom^u,  Ex  parte^  Frees,  lit  re,  40  L.  X.  836. 

Petition  Filed  after  Oflloe  Hours.  ]— A  liquida- 
tion petition  which  is  in  fact  filed  by  a  debtor  in 
the  proper  office  is  good,  although  it  may  have 
been  filed  after  office  hours.    Jonett,  Ex  parte, 
WiUianu,  In  re,  42  L.  T.  157. 

Eilbet  of  Filing— Yetting  of  Property  in 
TniBtee.] — Filing  a  petition  for  liquidation  by 
arrangement  is  an  act  of  bankruptcy,  and  the 
vesting  of  the  debtor's  goods  m  the  trustee 
relates  back  to  the  filing  of  the  petifion  ;  so 
that  an  execution  creditor,  with  notice  of  the 
petition,  cannot  seize  the  goods  of  the  debtor, 
and  hold  them  as  against  a  subsequently- 
appointed  trustee.  Ihiignan,  Er  parte,  Bissell, 
In  re,  11  L.  R.,  Eq.  604  ;  40  L.  f.,  Bk.  33  ;  24 
L.  T.  237  ;  19  W.  R.  711.  Affirmed,  6  L.  R.,  Ch. 
605  ;  40  L.  J.,  Bk.  68  ;  25  L.  T.  286  ;  19  W.  R. 
1127. 


Where  Compoiitibn  aooepted.]— After  a 


petition  has  been  filed  by  a  debtor  for  liquidation 
by  arrangement,  it  is  at  the  option  of  the 
requisite  majority  of  creditors  to  determine 
whether  the  liquidation  shall  be  effected  by 
means  of  the  appointment  of  a  trustee,  or 
whether  they  shall  accept  a  composition,  the 
debtor  being  left  in  possession  of  his  assets.  If 
the  creditors  adopt  the  latter  course,  there  is 
then  no  power  to  deprive  secured  creditors  of 
their  securities  ;  no  relation  of  title  to  any  act  of 
bankruptcy  prior  to  the  presentation  of  the 
petition ;  nor  anything  in  which  the  creditors 
who  have  resolved  to  receive  a  composition  have 
any  interest,  beyond  enforcing  the  perfoimance 
of  that  condition  on  which  they  agreed  to  accept 
the  composition.  Birmingham  Gaslight  and 
Coke  Company,  Ex  parte,  Adam>s,  In  re,  11 
L.  R.,  Eq.  204 ;  40  L.  J.,  Bk.  1  ;  24  L.  T.  42 ; 
19  W.  R.  123. 

Debtor  Dying  after  Filing.]— A  debtor  filed  a 
petition  for  liquidation  by  arrangement,  and  the 
same  day  notices  were  sent  out  convening  a 
general  meeting  of  creditors.  He  died  the  fol- 
lowing day.  The  creditors  desired  that  proceed- 
ings might  be  continued  as  if  he  were  alive  : — 
Held,  that  the  court  had  no  jurisdiction  to  order 
the  continuation  of  the  proceedings.  Ohhard, 
In  re,  24  L.  T.  145  ;  19  W.  R.  563. 

2.  Staying  Bankbitptct  Pboceedings. 

A  creditor,  having  presented  a  petition  for  an 
adjudication  against  nis  debtor,  ought  not  to 
have  his  proceedings  stayed  by  injunction 
merely  because  before  the  adjudication  is 
actually  made  the  debtor  himself  presents  a  pe- 
tition for  liquidation  by  arrangement  or  compo- 
sition. Dimond,  Ex  parte,  Willmms,  In  re,  5 
L.  R.,  Ch.  743  ;  39  L.  J.,  Bk.  47  ;  23  L.  T.  292  ; 
18  W.  R.  1123. 

Petition  Filed  by  one  of  Joint  Debtors.]— 

When  a  creditor  of  joint  debtors  is  proceeding 
against  them  jointly,  and  one  of  them  takes  pro- 


ceedings for  liquidation  of  his  affiiirs.  the  oonrt 
will  not  restrain  the  proceedings  of  his  creditor 
against  his  joint  creditors,  2V  Veechj,  In  re, 
Isaacs,  ExiaHe,  6  L.  B.,  Ch.  58  ;  40  L.  J.,  Bk. 
19  ;  22  L,  T.  523  ;  19  W.  R.  38, 

3.  Meetings  of  Creditobs,  theib  Debts 
AND  Right  to  Vote. 

Votioe  to  be  given  to  all  Crediton.] — When  a 
petition  has  been  presented  and  a  resolution 
passed  at  a  meeting  of  creditors,  such  resolution 
cannot  be  registered  unless  all  the  creditors 
have  received  notice  of  the  meeting.  Bxtgen, 
Ex  parte,  21  L.  T.  283. 

Signing  Votiee  •nmmoning  Meeting.]— It  is 
not  necessary  that  the  notice  summoning  the 
first  general  meeting  of  creditors  under  a  liqui- 
dation petition  should  be  signed  by  the  debtor's 
attorney  with  his  own  hand.  Hirst,  Ex  parte. 
Hirst,  In  re,  18  L.  R,  Eq.  704  ;  43  L.  J..  Bk. 
130. 

The  notice  is  sufficient  if  the  attomey*s  name 
is  subscribed  by  his  clerk  by  his  direction.    Ik 

Proof  of  Notice.]- Rules  97  and  98  of  the 
Bankruptcy  Rules,  1870,  apply  to  bankruptcy 
only,  and  do  not  apply  to  liquidation  by  arrange- 
ment or  composition.  Dean,  Ex  parte.  Dean, 
In  re,  13  Ch.  D.  313  ;  41  L.  T.  602  ;  28  W.  R.  204 
— C.A. 

The  affidavit,  made    in    accordance  with  r. 

256,  of  the  posting  to  creditors  of  notices  of  a 

general  meeting  under  a  liquidation  petition,  is 

only  prim4  facie,  not  conclusive,  evidence  that 

•the  creditors  have  received  the  notices.    lb. 

The  registrar  has  a  judicial  discretion  to  re- 
quire further  evidence  of  the  receipt  of  the 
notices,  and,  if  satisfied  that  some  of  the  credi- 
tors have  not  received  notice,  to  direct  the  snm- 
moning  of  a  fresh  meeting,  and  the  Court  of 
Appeal  will  not  interfere  with  the  exercise  of 
his  discretion,  unless  very  clearly  satisfied  that 
he  has  exercised  it  wrongly.    lb. 

Place  of  Meeting.]— The  affidavit  of  a  debtor 
filed  with  his  liquidation  petition  stated  that 
Stone  would  be  the  most  convenient  place  for 
the  meeting  of  the  creditors,  but  the  notices 
sent  out  by  the  registrar  to  the  creditors  sum- 
moned them  to  meet  at  Stafford  : — Held,  that, 
as  no  formal  order  had  been  made  by  the  court 
to  change  the  place  of  meeting  mentioned  in  the 
affidavit,  the  proceedings  were  invalid,  and  that 
the  resolutions  passed  by  the  creditors  could  not 
be  registered.  But  leave  was  given  to  the  debtor 
to  summon  a  fresh  first  meeting.  Mayer,  In  rty 
Lewi^,  Ex  parte,  4  Ch.  D.  519 ;  46  L.  J.,  Bk.  33; 
35L.  T.  915;  25  W.  R.  276. 

Adjourning  Meeting.] — In  liquidation  by  ar- 
rangement a  resolution  to  adjourn  a  meeting  is 
an  "ordinary  resolution,"  and  therefore  must  be 
decided  by  a  majority  in  value  of  the  creditors 
present,  personally  or  by  proxy,  at  the  meeting 
and  voting  on  such  resolution.  Orde,  Ex  parte. 
Horsley,  In  re,  6  L.  R.,  Ch.  881  ;  40  L.  J.,  Bk. 
60  ;  25  L.  T.  400  ;  19  W.  R.  1103. 

After  Rejection  of  Sesolntion  for  Oooipo- 

sitlon.] — At  the  first  meeting  under  a  liquidar 
tion  petition  the  debtor  offered  a  composition. 
His  solicitor  took  the  votes  of  the  creditors  and 
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found  Ihat  the  requisite  majority  in  favour  of  it 
could  not  be  obtained,  but  the  question  was  not 
fonnally  pnt  from  the  chair,  nor  was  any  resolu- 
tion reduced  into  writing.  A  resolution  to  ad- 
journ the  meeting  was  then  carried,  and  at  the 
adjoomed  meeting  the  debtor's  offer  was  ac- 
cepted, and  the  resolution  to  accept  it  wa^  duly 
confirmed  at  the  second  meeting.  The  resoln- 
tion  for  adjournment  was  written  and  signed, 
and  filed  with  the  proceedings  : — Held,  that  the 
adjournment  and  all  the  subsequent  proceedings 
were  invalid,  the  offer  having  been  rejected  by 
the  first  meeting.  Till,  Ex  parte,  Ratcliffe,  In 
re,  10  L.  R.,  Ch,  631 ;  44  L.  J.,  Bk.  103  ;  32  L. 
T.  521 ;  23  W.  R.  670.  Reversing  8,  C,  32  L.  T. 
504  ;  23  W.  R.  636. 


BemoYing  Proof  uied  at  Fint  Meeting.] 


— When  the  creditors  at  the  first  meeting,  under 
a  petition  for  liquidation,  only  voted  an  adjourn- 
ment, a  proof  which  had  been  inadvertently 
admitted,  and  in  respect  of  which  the  creditor 
had  voted  for  the  adjournment,  may  be  taken 
off  the  file,  under  circumstances  shewing  that 
the  party  in  whose  name  the  proof  was  made  as 
the  principal  was  only  an  agent  in  the  matter. 
Anon,,  22  L.  T.  151. 

Summoning  firesh  Meeting  of  Creditors.] — 

The  power  to  direct  a  fresh  meeting  to  be  sum- 
moned extends  not  only  to  a  case  where,  through 
accident  or  mistake  on  the  part  of  the  debtor, 
no  valid  resolution  has  been  passed,  but  also  to 
a  case  where,  owing  to  a  mistake  on  the  part  of 
the  creditors,  or  from  any  other  cause,  no  valid 
resolution  has  been  passed.  Terrell,  In  re.  She/' 
JUld  and  Rotherham  Joint  Stock  Banking  Com^ 
pany.  Ex  par U,  4  Ch.  D.  293  ;  46  L.  J.,  Bk.  47 ; 
35  L.  T.  646  ;  26  W.  R.  153— C.  A.  See  Mayer, 
In  re,  4  Ch.  D.  519  ;  46  L.  J.,  Bk.  33  ;  35  L.  T. 
915  ;  25  W.  R.  276.  Buchley,  Ex  parte,  BveTitey, 
In  re,  16  Ch.  D.  513  ;  44  L.  T.  39  j  29  W.  R.  920 
— C.  A. 

A  debtor,  who  ^as  a  member  of  a  partnership 
firm,  filed  a  petition  for  liquidation.  In  the 
statement  produced  by  the  debtor  to  the  first 
meeting  of  his  creditors,  he  made  no  distinction 
between  his  joint  and  separate  debts  and  assets. 
The  creditors  passed  a  resolution  for  liquidation, 
but  by  reason  of  the  irregularity  of  the  debtor's 
statement,  the  resolution  was  not  registered. 
The  debtor  then  obtained  an  order  to  summon  a 
frcflh  fi^rst  meeting  : — Held,  that  inasmuch  as  no 
Talid  resolution  could  have  been  passed  at  the 
meeting,  and,  consequently,  the  creditors  had 
had  no  opportunity  of  expressing  their  opinion 
as  to  a  liquidation,  the  court  was  justified  in 
permitting  a  fresh  first  meeting.  Oihhs,  Ex 
parte,  Wehh,  In  re,  10  L.  R.,  Ch.  382  ;  44  L.  J., 
Bk.  73  ;  32  L.  T.  292  ;  23  W.  R.  529. 

Bight  to  Vote— Production  of  Bills  of  Sx- 
eliange.] — It  is  sufficient  for  the  validity  of  the 
vote  of  a  creditor  who  holds  bills  of  exchange  or 
promissory  notes  signed  by  the  debtor  if  he  pro- 
duces the  bills  or  notes  before  the  registration  of 
the  resolutions  upon  which  he  has  voted.  Asli- 
tcorthf  Ex  parte,  Hoare,  In  re,  18  L.  R.,  Eq. 
705  ;  43  L.  J.,  Bk.  142  ;  30  L,  T.  906  ;  22  W.  R. 
925. 

The  creditors  of  a  debtor  at  their  first  meeting 
resolved  on  an  adjournment.  Some  of  the  cre- 
ditors who  voted  in  favour  of  the  adjournment 
tield  bills  of  exchange  and  bonds  of  the  debtor, 


which  they  did  not  produce.  If  their  votes  had 
been  rejecte  1  the  adjournment  would  not  have 
been  duly  carried.  At  the  adjourned  meeting 
these  creaitors  produced  their  bills  of  exchange 
and  bonds,  and  a  liquidation  was  then  resolved 
upon : — Held,  that  the  production  of  the  bills 
and  bonds  at  the  adjourned  meeting  was  suffi- 
cient.    Ih, 


Seeured  Creditor.] — If  a  secured  creditor 


votes  without  producing  his  security,  his  vote  is 
valid,  but  his  security  is  forfeited.     Ih, 

Whether  a  secured  creditor,  who  in  his  proof 
states  his  security,  and  afterwards  votes  at  a 
liquidation  meeting  in  respect  of  his  whole  debt, 
thereby  abandons  his  security,  quaere.  Ball,  Ex 
parte,  Shejyherd,  In  re,  10  Ch.  D.  667  ;  48  L.  J., 
Bk.  57  ;  27  W.  R.  663— C.  A. 

Amount  of  Debt  unascertained  —  An- 


nuity.]— ^A  debtor  who  filed  a  liquidation  peti- 
tion had,  by  a  separation  deed  between  himself 
and  his  wife,  covenanted  to  pay  to  a  trustee  an 
annuity,  during  the  joint  lives  of  himself  and  his 
wife,  for  the  maintenance  of  the  wife  and  a  child 
of  the  marriage.  The  annuity  was  to  cease  in 
case  the  husband  and  wife  should  cohabit  again : 
— Held,  that  the  value  of  the  annuity  not  having 
been  ascertained,  the  trustee  was  not  entitled  to 
vote  in  respect  of  it  at  a  meeting  of  creditors 
imder  the  petition.  Pearce,  Ex  parte.  Grieves, 
In  re,  13  Ch.  D.  262 ;  41  L.  T.  742  ;  28  W.  R.  404 
— C.  A. 


Untaxed  Oosti.] — ^A  liquidating   debtor 


was  indebted  to  a  creditor  in  857Z.  recovered  by 
verdict,  and  costs,  which  had  not  been  taxed. 
The  creditor  attended  tiie  first  meeting  of  cre- 
ditors, and  stated  in  his  affidavit  that  the  debtor 
was  indebted  to  him  in  357/.  on  the  verdict  and 
an  amount  of  costs  which  he  estimated  at  200Z. ; 
and  claimed -to  vote  in  respect  of  the  aggregate 
amount.  The  creditor  had  been  restrained  by 
injunction  from  taking  any  further  proceedings 
in  the  action  : — Held,  that  the  estimated  amount 
of  untaxed  costs  was  an  unliquidated  debt  within 
the  Bankruptcy  Act,  1869,  s.  16,  sub-s.  3,  and 
that  he*  could  not  vote  in  respect  thereof. 
Ruffle,  Ex  parte^  Dummelow,  In  re,  8  L.  R.,  Ch. 
997  ;  42  L.  J.,  Bk.  82;  29  L.  T.  384  ;  21-  W.  R. 
932. 

The  proper  course  for  the  creditor  to  pursue 
was  either  to  apply  for  leave  to  sign  judgment 
and  tax  his  costs,  or  else  to  swear  to  such  a  sum 
as  the  costs  when  taxed  would  at  least  amount 
to.    lb. 


By  Creditor  who  has  Sold  hie  Debt] — 


The  fact  that  a  creditor  who  has  signed  a  notice 
summoning  a  general  meeting  for  the  purpose  of 
removing  the  trustee,  and  who  has  voted  at  the 
meeting  in  favour  of  a  resolution  for  removing 
the  trustee,  had  previously  sold  his  debt  to 
another  creditor,  wUl  not  invalidate  the  notice 
or  the  resolution.  Evans,  Ex  parte,  Baum,  In 
re.  13  Ch.  D.  424  ;  49  L.  J.,  Bk.  25  ;  42  L.  T. 
384  ;  28  W.  R.  500— C  A. 

Practioe  on  Voting.] — All  creditors  present, 
personally  or  by  proxy,  are  to  be  considered  as 
voting  on  every  resolution  so  long  as  their  proofs 
arc  in  the  hands  of  the  chairman.  Orae,  Ex 
ptirtr,  Horsley,  In  re,  6  L.  R.,  Ch.  881  ;  40  L.  J., 
Bk,  60  ;  25  L.  T.  400  ;  19  W.  E,  1103. 
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The  assent  of  each  such  creditor  must  be 
evidenced  by  his  signing  the  resolution  when 
reduced  to  writing,  and  if  he  does  not  sign  it,  he 
must  be  taken  to  have  voted  in  the  negative.   lb. 

A  creditor  who  does  not  wish  to  vote  on  any 
^L»^olution  must,  before  the  resolution  is  put, 
withdraw  his  proof.    Ih, 

A  resolution  for  adjournment  requires  to  be 
])a.ssed  with  the  same  formalities  as  other  resolu- 
tions,   Ih, 

At  a  meeting  of  creditors  resolutions  were  pro* 
posed  for  a  liquidation  by  arrangement.  A  large 
creditor  attended  by  proxy  and  opposed  the  re- 
s^)lutions,  and  voted  against  them  on  the  show  | 
of  hands,  but  afterwards  signed  them.  If  this 
creditor  should  be  excluded,  the  resolutions  wei*c 
not  passed  by  the  requisite  majority  : — Held, 
that  the  resolutions  were  duly  passed  and  ought 
to  be  registered  ;  for  that,  according  to  the  act, 
the  votes  of  the  signing  creditors  were  deter- 
mined by  their  signatures  ;  and  the  course  which 
they  had  taken  at  the  meeting  could  not  be  looked 
to.  Pooley,  Ex  parte,  Rusm'U,  In  re,  5  L.  R., 
Ch.  722  ;  40  L.  X,  Bk.  41  ;  23  L.  T.  275 ;  18  W. 
R. 1013. 

At  a  meeting  of  creditors,  called  in  pursuance 
of  a  petition  for  liquidation  by  arrangement, 
resobitions  were  proposed.  They  were  opposed, 
and  on  a  show  of  hands,  several  creditors,  in- 
cluding a  principal  creditor,  voted  against  the 
resolutions.  This  creditor  afterwards  signed  the 
resolutions.  And  a  requisite  majority  of  assen- 
ticuts  was  thus  obtained,  which  would  not  have 
been  the  case  if  this  creditor  had  been  dissen- 
tient : — Held,  that  the  resolutions  ought  to  be 
registered,  the  evidence  afforded  by  the  signa- 
ture being  conclusive,  whatever  might  have  been 
the  conduct  of  the  voters  at  a  show  of  hands.  Ih. 

A  creditor,  who  is  present  at  a  general  meeting 
of  creditors  under  a  liquidation  petition,  cannot 
be  considered  as  present  on  behalf  of  another 
creditor  for  whom  he  holds  a  proxy,  notwith- 
standing the  fact  that  the  proxy  is  on  the  file  of 
proceedings,  unless  he  has  done  some  act  to  shew 
that  he  intends  to  be  present  on  that  occasion  on 
behalf  of  his  principal  as  well  as  on  his  own 
behalf.  Orde,  Ex  parte  (6  L.  R.,  Ch.  881),  dis- 
tinguished. Evani,  Ex  parte,  Baum,  In  re,  13 
Ch.  D.  424  ;  49  L.  J.,  BU.  25  ;  42  L.  T.  384  ;  28 
W.  R.  500— C.  A. 


Aathority   oonferred   by   Proxy.] — The 


appointment  of  a  proxy  under  the  Bankruptcy 
Act  and  rules  only  confers  on  the  person  so  ap- 
pointed an  authority  to  represent  his  principal ; 
it  does  not  necessarily  follow  that  he  in  fact 
represents  his  principal  on  all  subsequent  occa- 
sions when  he  is  present  at  a  meeting,  unless  he 
would  have  no  right  to  be  present  in  any  other 
capacity.    Ih. 


Blank    Proxy — Implied    Authority    to 


insert  Name.] — A  creditor  of  a  liquidating  debtor, 
who  signs  a  proxy  in  blank  and  sends  it  to  his 
solicitor,  who  forwardrf  it  to  the  debtor's  solicitor, 
without  any  express  instructions  as  to  the  use  to 
be  made  of  it,  thereby  confers  on  him  an  implied 
authority  to  fill  up  the  proxy  with  his  own  name 
and  to  vote  on  his  behalf.  Ihice,  Ex  parte, 
WJiitehovge,  In  re,  13  Ch.  D.  429  ;  42  L.  T,  386  ; 
28  W.  R.  501— C.  A. 

A  proxy  paper  signed  by  a  creditor,  leaving 
the  name  of  the  proxy  in  blank,  may  be  filled  up 
by  the  person  to  whom  the  creditor  has  intrusted 


it,  with  a  verbal  authority  to  use  it,  and  that 
when  so  filled  up  it  will  be  valid.  Lancaxttr, 
Ex  parte,  5  Ch.  D.  911  ;  46  L.  J.,  Bk.  90;  37 
L.  T.  674  ;  25  W.  R.  669— C.  A.  Reversing  46 
L.  J.,  Bk.  65  ;  36  L.  T.  72  ;  25  W.  R.  380. 

At  a  first  meeting  of  creditors  resolutions  for 
composition  were  moved  ;  the  votes  were  ascer- 
tained, shewing  the  resolutions  were  not  carried. 
The  debtor's  solicitor  then  put  in  a  proof  for 
another  debt,  and  voted  as  proxy  in  respect  of 
it.  This  vote  was  admitted,  and  by  means  of  it 
the  requisite  majority  was  created,  and  the  reso- 
lutions were  declared  to  be  carried  : — Held,  that 
the  whole  matter  was  in  fieri,  and  that  the  vote 
was  properly  admitted.    Ih. 

Proxy  on  Behalf  of  Lnnatie  Creditor.]— The 
committee  of  the  estate  of  a  lunatic  who  is  a 
creditor  of  a  liquidating  debtor  has  no  power, 
without  the  sanction  of  the  Court  of  Lunacy,  to 
appoint  a  proxy  to  vote  on  behalf  of  the  lunatic 
in  the  liquidation  proceedings,  or  to  waive  any 
of  his  rights  against  the  debtor's  estate.  Ball. 
Ex  parte.  Shepherd.  In  re,  10  Ch.  D.  667 :  48 
L.  J.,  Bk.  67  ;  40  L.  t.  141  ;  27  W.  R.  563— €.  A. 

Objeotlon  to  Crediton  Voting.] — An  objection 
to  the  proof  of  a  creditor  who  has  voted  at  the 
first  meeting  of  creditors  on  a  composition  reso- 
lution is  in  time  if  taken  at  the  second  meeting. 
Weil,  Ex  parte,  Mentrop,  In  re,  6  Ch.  D.  345  ; 
46  L.  J.,  Bk.  84  j  36  L.  T.  533  ;  25  W.  R.  552- 
C.  A. 

Semblc,  that  the  objection  would  be  in  time 
if  taken  after  the  second  meeting  and  before  the 
registration  of  the  resolution.    Ih. 


4.  Debtoe's  Statement  of  Affairs. 

Joint  and  Separate  Debts  and  AasetB.]— In  a 
petition  for  liquidation  it  is  the  duty  of  the 
debtor  in  his  statement  of  afifairs  to  distiiigaish 
between  his  joint  and  separate  assets  and  liabili- 
ties. Cockayne,  Ex  parte,  15  L.  R.,  Eq.  218  ;  42 
L.  J.,  Bk.  71  ;  28  L.  T.  678  ;  21  W.  R.  749. 

Where  a  debtor  had  not  so  distinguished  his 
assets  and  debtfi,  and  the  registrar  in  consequence 
refused  to  register  a  special  resolution  for  liqui- 
dation by  arrangement : — Held,  that  this  de- 
cision was  correct.    Ih. 

When  a  liquidating  debtor  has  been  formeriy 
in  partnership,  his  statement  of  affairs  must  shew 
which  are  his  joint  and  which  are  his  separate 
assets  and  liabilities,  and  if  the  statement  pro- 
duced at  the  first  meeting  of  the  creditors  does 
not  shew  this  distinction,  the  resolutions  passed 
at  the  meeting  are  invalid  and  will  not  he  regis- 
tered. Oihhs,  Ex  parte,  Wehh^  In  re,  10  L.  B-r 
Ch.  382  ;  44  L.  J.,  Bk.  73  ;  32  L.  T.  292 ;  23  W. 
R.  592. 

A  debtor,  who  in  his  liquidation  petition 
describes  himself  as  having  been  formerly  in 
partnership,  ought  in  his  statement  of  affaire  to 
distinguish  between  his  joint  and  separate  debts 
and  assets,  or  to  state  expressly  that  no  debts  and 
no  assets  of  the  former  partnership  exist.  Bvek- 
ley,  Ex  parte,  Buckley,  In  re,  16  Ch.  D.  513 ; 
44  L.  T.  39  ;  29  W.  R.  920— C.  A. 

If  the  statement  of  affairs  fails  to  do  Ihi^ 
resolutions  passed  by  the  creditors  under  ute 
petition  ought  not  to  be  registered.  •ThecwutT 
however,  granted  leave  to  summon  a  fresh  fiist 
meeting  of  the  creditors.    Ih, 
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statement  should  not  be  supplemented  by 
Affidavit.] — The  statement  of  affairs  ought  not 
to  be  supplemented  by  affidavits  filed  after  the 
meeting  of  the  creditors.    lb, 

Accnnusy  of  Statement.] — In  the  statement  of 
affairs  of  a  debtor  who  had  filed  a  liquidation 
jMjtition,  there  was  inserted  a  large  debt  due  to 
an  illegal  association.  At  the  first  meeting  of 
creditcjrs  a  liquidation  was  resolved  on  : — Held, 
that  the  resolutions  ought  to  be  registered.  Dauj 
Hx parte,  1  Ch.  D.  699 ;  45  L.  J.,  Bk.  53  ;  33  L. 
T.  867  ;  24  W.  R.  492. 


Jnrisdietion   of    SegUtrar.]— When    a 


liquidation  has  been  resolved  upon,  the  registrar 
on  the  application  to  register  the  resolution  has 
no  jurisdiction  to  entertain  any  question  as  to 
the  accuracy  of  the  debtor's  statement  of  affairs. 
Walter,  Uj- parte,  Webb,  In  re,  2  Ch.  D.  326  ;  45 
L.  J.,  Bk.  105  ;  34  L.  T.  701  ;  24  W.  R.  834— C.  A. 
It  is  for  the  statutory  majority  of  the  creditors 
to  decide  as  to  the  sufficiency  of  the  debtor's 
statement,  and  all  inquiries  as  to  the  correctness 
of  the  different  items  of  the  debtor's  statement 
must  be  made  at  the  meeting  of  the  creditors,  and 
not  before  the  registrar  on  the  application  for 
registration.    lb. 

When  Objeetlon  ehonld  be  taken.] — If 


the  majority  of  the  creditors  has  passed  the  re- 
solution not  for  the  benefit  of  the  creditors  at 
large,  but  from  motives  of  kindness  to  the  debtor, 
the  objection  should  be  raised  on  the  application 
for  registration  ;  but  if  the  debtor's  statement  is 
fraudulent,  the  question  of  fraud  ought  not  to  be 
entered  into  on  the  application  for  registration, 
but  a  distinct  application  should  be  made  to  re- 
scind the  resolution,  or  to  vacate  the  registration 
if  it  has  been  registered.    lb. 

Same  Statement  nsed  on  two  OooasionB.] — 

Registration  of  the  resolutions  passed  by  the 
creditors  under  a  liquidation  petition  having 
been  refused,  leave  was  given  to  the  debtor,  a 
trader,  to  summon  a  fresh  first  meeting  of  the 
creditors.  The  fresh  meeting  was  held  more 
than  two  months  after  the  original  meeting,  but 
the  debtor  produced  the  same  statement  of  his 
affairs  as  he  had  produced  at  the  original  meet- 
ing : — Held,  that  there  being  no  evidence  that 
the  state  of  the  debtor's  affairs  had  changed  in 
the  interval,  it  could  not  be  taken  that  the  state- 
ment was  necessarily  inaccurate.  Early,  Ex 
parte,  Goldin^,  In  re,  13  Ch.  D.  300 ;  42  L.-  T. 
298  ;  28  W.  R.  310— C.  A. 


Creditor's  Knowledge  of  Inaeonraoy.] — 


-The  statement  of  the  debts  and  assets  of  a  liqui- 
dating debtor  shewed  that  his  assets  covered  his 
liabilities,  but  his  principal  assets  consisted  of 
houses  which  were  heavily  mortgaged.  The 
majority  of  creditoi^  passed  a  resolution  to  accept 
a  com{X)8ition  of  10«.  in  the  pound.  A  dissentient 
creditor  applied  to  set  aside  all  the  proceedings, 
producing  evidence  that  the  debtor  had  under- 
valued his  property.  The  debtor  filed  an  affidavit 
stating  that  his  creditors  accepted  the  composi- 
tion with  a  full  knowledge  oi  the  state  of  his 
property,  and  from  a  desire  to  assist  him  and 
prevent  his  being  completely  ruined,  and  also  to 
avoid  waiting  for  the  realization  of  the  property, 
-which  would  have  taken  a  considerable  time  : — 
£eld,  that  as  the  dissentient  creditor,  as  well  as 


the  others,  knew  that  the  assets  exceeded  the 
liabilities,  there  was  no  ground  for  setting  aside 
the  proceedings.  Lin^ley,  Ex  parte.  Harper,  In 
re,  9  L.  R.,  Ch.  290  ;'43  L.  J.,  Bk.  84  ;  29  L.  T. 

857. 

5.  Omission  to  insert  Creditor's  Name 
AND  Debt  in  Statement  op  Affairs. 

A  certificate  of  discharge  obtained  by  a  debtor 
who  has  filed  a  petition  for  liquidation  by  ar- 
rangement under  the  Bankruptcy  Act,  1869, 
8.  125,  is  valid  against  a  creditor,  whose  name 
has  been  omitted  by  the  debtor  from  the  list 
of  creditors  delivered  to  the  registrar.  ElmsJie 
V.  arrrie,  4  Q.  B.  D.  295  ;  48  L.  J.,  Q.  B.  462  ; 
40  L.  T.  160 ;  27  W.  R.  279— C.  A.  Affirming 
S,  a,  39  L.  T.  107. 

The  certificate  of  discharge  of  a  liquidation 
debtor  is  a  good  answer  to  a  claim  in  respect  of 
a  debt  due  before  the  discharge,  though  the 
creditor's  name  was  omitted  from  the  debtor's 
statement,  and  though  he  had  no  notice  of  the 
proceedings  in  liquidation.  Heather  v.  Webb, 
2  C.  P.  D.  1  ;  46  L.  J.,  C.  P.  89 ;  25  W.  R. 
253. 

To  a  statement  of  defence,  setting  up  that  the 
defendant  was  discharged  from  the  claim  by  an 
order  of  discharge  obtained  by  him  as  the  result 
of  proceedings  for  liquidation  by  arrangement 
subsequently  to  the  accrual  of  the  claim,  the 
plaintiffs  replied  that  they  had  had  no  notice  of 
the  liquidation  proceedings  until  long  after  they 
had  been  concluded,  and  that  the  defendant  had 
not  inserted  their  names  as  his  creditors,  or  their 
debt  in  any  list,  statement  or  document  forming 
any  part  of  the  proceedings,  and  that  subse- 
quently to  the  close  of  the  proceedings  the  de- 
fendant had  promised  to  pay  the  claim  : — Held, 
a  bad  reply,    lb, 

Beetraining  Aotion.] — An  action  having 

been  brought  against  the  debtor  by  a  creditor 
whose  name  was  not  inserted  in  the  debtor's 
statement  of  affairs,  and  who  had  no  notice  of 
the  liquidation  proceedings,  the  debtor  obtained 
an  injunction  restraining  further  proceedings  in 
the  action  : — Held,  that  the  right  of  the  creditor 
had  been  prejudiced  by  the  resolutions,  and  that 
the  action  ought  not  to  be  restrained.  Harold, 
Ex  parte,  Meade,  In  re,  3  Ch.  D.  119  ;  45  L.  J., 
Bk.  121 ;  34  L.  T.  649  ;  24  W.  R.  903. 

Holder  of  Bill  of  Exchange.] — In  the 

statement  of  debts  produced  by  a  debtor  at  the 
meetings  of  creditors,  at  which  resolutions  for 
accepting  a  composition  were  passed,  the  debtor 
had  inserted  the  amount  coming  due  on  two  bills 
of  exchange,  and  the  name  and  address  of  the 
drawer  as  the  creditor,  believing  the  drawer  to 
be  the  holder  of  the  bills.  The  bills  had,  in  fact, 
been  negotiated  : — Held,  that  the  actual  holder, 
having  had  no  notice  of  the  meeting  of  creditora, 
was  not  bound  by  the  resolutions  to  accept  a 
composition.  Mathetoes,  Ex  parte,  Angel,  In  re, 
10  L.  R.,  Ch.  304  ;  44  L.  J.,  Bk.  128 ;  32  L.  T. 
631  ;  23  W.  R.  730. 

A  mistake  made  inadvertently  by  a  debtor  in 
the  statement  of  his  debts,  will  not  be  allowed  to 
be  corrected,  unless  he  takes  steps  for  doing  so 
within  a  reasonable  time  after  finding  out  the 
mistake.    lb, 

Frandnlent  Omiision— Bemedy  of  Creditor.]— 
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A  certificate  of  discharge,  obtained  by  a  debtor 
who  has  filed  a  petition  for  liquidation  bj  arrange- 
ment under  the  Bankruptcy  Act,  1869,  is  a  de- 
fence to  an  action  by  a  creditor  whose  name  has 
been  fraudulently  omitted  by  the  debtor  from  the 
list  of  creditors  delivered  to  the  registrar,  the  only 
remedy  of  such  creditor  being  to  apply  to  the 
Court  of  Bankruptcy  to  vacate  the  registration 
and  cancel  the  certificate.  Wadtworth  v. 
Pi4!iles;  6  Q.  B.  D.  470 ;  49  L.  J.,  Q.  B.  454  ; 
43  L.  T.  410  ;  28  W.  R.  628. 

Entry  of  Creditor  as  fully  Soenred.] — A 
debtor,  in  his  statement  of  affairs,  entered  A.  as 
a  creditor,  fully  secured.  The  creditors  accepted 
a  composition  of  10#.  in  the  pound.  A.  did  not 
attend  or  take  any  part  at  eitberof  the  meetings, 
nor  prove  any  debt  under  the  petition.  The 
debtor  paid  the  composition  to  all  the  creditors 
except' A.  Two  years  afterwards  the  debtor  filed 
a  second  petition,  whereupon  A.  realized  his 
security,  and  claimed  to  prove  under  the  first 
petition  for  the  balance  remaining  due  : — Held, 
that  he  was  not  bound  by  the  debtor's  statement 
of  his  affairs,  and  that  he  was  entitled  to  prove 
for  the  balance  found  due  to  him,  and  be  paid 
the  composition  payable  upon  such  balance. 
Jffodgkinson^  Ex  parte^  Bestwicky  In  re^  1  Ch. 
D.  702  ;  45  L.  J.,  Bk.  78  ;  34  L.  T.  73.  Affirmed, 
2  Ch.  D.  485  ;  45  L.  J.,  Bk.  148  ;  34  L.  T.  784  ; 
24  W.  R.  938— C.  A. 

6.  Examination  of  the  Debtor. 

When  to  be  Held.]— The*  proper  time  for 
investigating  the  affairs  of  a  debtor,  who  has 
filed  a  petition  for  liquidation  by  arrangement 
with  his  creditors,  is  at  the  meetings  of  creditors  ; 
and  the  registrar  has  no  power,  uix)n  the  pre- 
sentation to  him  for  registration  of  a  resolution 
for  composition,  to  direct  an  examination  before 
him  of  the  debtor  or  other  witnesses.  Lrcy^  Ex 
parte^  Varhetian,  In  w,  11  L.  R,,  Eq.  619 ; 
40  L.  J.,  Bk.  40  ;  24  L.  T.  332  ;  19  W.  R.  586. 

Order  granted  on  prim&  faoie  Oase.]— When  a 

Scrson  is  entitled  to  stand  as  a  creditor  of  a 
ebtor  whose  estate  is  being  wound  up  in  liqui- 
dation, he  is  entitled  to  have  an  order  for  the  ex- 
amination of  the  debtor  under  the  Banlaiiptcy 
Act,  1869,  8.  96,  as  extended  by  the  r.  166,  on 
making  out  a  primd  facie  case  for  such  examina- 
tion in  acconiance  with  the  requirements  of 
r.  172.  Swifi^  Exparte^  Rmsell,  In  re,  26  L.  T. 
226— L.  J. 

Questions  limited  to  State  of  Assets.  1— Under 
the  Bankruptcy  Act,  1869,  s.  125,  sub-s.  3,  a 
debtor  is  only  bound  to  answer  such  questions  as 
are  properly  put  for  the  purpose  of  shewing  the 
state  of  the  assets ;  he  is  not  bound  to  answer 
vexatious  questions  or  questions  put  by  a  creditor 
for  the  purpose  of  obtaining  information  to  be 
used  in  a  matter  not  affecting  the  interests  of  the 
creditors.  Hope,  In  re,  9  Ch.  D.  398 ;  47  L.  J., 
Bk.  78  ;  38  L.  T.  762  ;  27  W.  R.  7— C.  A.  Affirm- 
ing 38  L.  T.  537. 

Semble,  that  the  effect  of  r.  301  of  the  Bank- 
ruptcy Rules,  1870,  is  to  make  the  creditors,  if 
they, act  bona  fide,  the  sole  judges  whether  the 
debtor  has  given  suflicient  information  as  to  his 
affairs.    Ih. 

» 

D€i)l)tor  entitled  to  Advice  of  Solieitor.]— A 


liquidating  debtor  attending  at  the  first  meeting 
of  his  creditors  to  answer  inquiries,  under  the 
Bankruptcy  Act,  1869,  s.  126,  sub-s.  4,  is  entitled 
to  the  advice  of  his  solicitor  as  to  whether  a 
question  is  material.  Mackenzie,  Ex  parte, 
Helliwell,  In  re,  10  L.  B.,  Ch.  88 ;  44  L.  J., 
Bk.  14  ;  31  L.  T.  421  ;  23  W.  R.  121. 

A  refusal  to  answer  proper  questions  would  be 
a  ground  of  objection  to  the  registration  of  tiie 
resolutions.    Ih, 

When  a  paper  was  put  into  the  debtor's  hand, 
and  he  was  asked  the  question  whether  it  was 
written  by  his  authority  ;  but  the  paper  was  not 
read  to  the  meeting  nor  was  his  solicitor  allowed 
to  see  it,  and,  by  his  solicitor's  advice,  he  refused 
to  answer  the  question  : — Held,  that  this  was  no 
ground  for  refusing  the  registration  of  the  lesolo- 
tions,  though  the  question  put  was  really  material. 
Ih, 

Any  questions  should  be  put  so  that  the  meet- 
ing generally  may  see  their  materiality.    lb. 

Answers  form  Part  of  Statement  of  Aifiiin.]-' 
The  answers  given  by  a  debtor  at  a  liquidation 
meeting  to  questions  put  to  him  by  the  creditors 
respecting  his  affairs  are  to  be  taken  as  part  of 
his  statement  of  affairs.  Aaro7ut<m,  Ex  parte, 
Aaronson,  In  re,  7  Ch.  D.  713  ;  47  L.  J.,  Bk.  60 ; 
38  L.  T.  243  ;  26  W.  R.  470— C.  A. 


7.  The  Resolutions. 

a.  Generally. 

Most  be  reduced  to  Writing.] — The  provision 
in*r.  275,  Bankruptcy  Rules,  1870,  that  "only 
such  resolutions  as  are  reduced  into  writin|[  and 
signed  by  or  on  behalf  of  the  statutory  majority 
of  creditors  at  a  meeting  shall  be  taken  cognii- 
ance  of  by  the  court,"  refers  only  to  resolutions 
in  favour  of  liquidation  by  arrangement  or  tbe 
acceptance  of  a  composition.  ^7/,  Ex  parti, 
RatcUffe,  In  re,  10  L.  R.,  Ch.  631  ;  44  L.  J.,  Bk. 
103  ;  32  L.  T.  521  ;  23  W.  R.  670. 

Cannot  be  Signed  after  Filing.] — When  a 
special  resolution  for  liquidation  has  been  filed 
by  the  person  intrusted  with  it,  it  is  too  late  for 
a  creditor  to  sign  it.  Thome,  Ex  parte,  Butli*. 
In  re,  8  L.  R.,  Ch.  722  ;  42  L.  5.,  Bk.  60 ;  29 
L.  T.  122  ;  21  W.  R.  766. 

Besolntion  Bejected — Withdrawal  of  Opposi- 
tion allowed.] — At  the  meeting  of  the  credi- 
tors of  a  debtor,  whose  proofs  amounted  to 
50,0752.  Zs,  id.,  fifty-two  creditors  out  of  fifty- 
nine  voted  for  a  resolution  for  liquidation  by 
arrangement ;  but,  because  the  proofs  of  the 
fifty-two  assenting  creditors  amounted  only  to 
32,0722.  0*.  Id.,  which  sum  fell  short  of  three- 
fourths  of  the  50,0752.  3<.  Id.,  the  resolution  was 
lost.  Among  those  who  voted  for  bankruptcy 
(as  opposed  to  liquidation  by  arrangement)  were 
a  banker,  a  creditor  for  6,9632.  15«.  1  Id,,  and  F. 
&  Co.,  creditors  for  1,4252.  4«.  Sd,  Both  of  them 
voted  by  proxy,  and  both  of  them  were  desirous 
subsequently  to  withdraw  their  vote,  and  vote 
for  liquidation  by  arrangement,  in  which  case 
the  requisite  three-fourths  in  value  would  be 
obtained:  —  Held,  under  the  peculiar  circum- 
stances of  the  case,  that  the  banker  and  F.I: 
Co.  might  be  deemed  assenting  creditors  to  the 
liquidation  by  arrangement.  JVehnfir,  In  re, 
20  W.  R,  199. 
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But  every  case  of  the  kind  must  be  dealt  with 
according  to  its  own  ciicomstances.    2b, 

Proper  Besolutions — Money  Paid  in  Satiefkc- 
tioB  of  Creditors'  Sight  to  apply  to  Court.] — 

Besolutions  to  the  effect  that  the  a£Eairs  of  the 
debtor  should  be  liquidated  by  arrangement  and 
not  by  bankruptcy,  that  if  the  bankrupt  should 
within  a  month  pay  4,000Z.,  and  give  a  bond  to 
the  trustee  for  a  further  sum  of  5,^)02.,  he  should 
have  a  discharge,  and  that  the  sum  of  4,0002. 
was  to  be  deemed  a  satisfaction  of  the  creditors' 
rights  to  apply  to  the  court  in  reference  to  the 
pay  or  half -pay  of  the  debtor,  are  proper  resolu- 
tions. Pooley,  Ex  parte,  Russell,  In  re,  5  L.  R., 
Ch.  722 ;  40  L.  J.,  Bk.  41  ;  23  L.  T.  275  ;  18 
W.  B.  1013. 

Good  in  Porm,  Bad  in  Snbstanee.]  — 

Besolutions  which  in  form  are  resolutions  for 
liquidation  by  arrangement,  but  amount  in  fact 
to  resolutions  for  a  composition,  are  an  evasion  of 
the  act,  and  ought  not  to  be  registered.  Harold, 
Ex  parte,  Meade,  In  re,  3  Ch.  D.  119  ;  46  L.  J., 
Bk.  121 ;  34  L.  T.  649  ;  24  W.  R.  903. 

The  creditors  of  a  debtor  who  had  filed  a  liqui- 
dation petition  resolved  that  his  affairs  should 
be  liquidated  by  arrangement,  and  appointed  a 
trustee ;  that,  on  payment  by  the  debtor  to  the 
trustee  of  a  sum  equal  to  Is.  in  the  pound  on  the 
amount  of  the  debts,  he  should  be  entitled  to 
have  his  discharge ;  and  that  the  payment  should 
be  made  by  three  instalments  of  4<f .  in  the  pound, 
at  six,  twelve,  and  eighteen  months  from  the 
registration  of  the  resolutions.  No  second  meet- 
ing was  summoned  to  confirm  these  resolutions, 
but  thej  were  registered: — Held,  that  the  ar- 
rangement was,  in  substance,  a  composition ; 
that  it  amounted  to  an  evasion  of  the  provisions 
of  the  Bankruptcy  Act,  1869,  s.  126,  and  that 
the  resolutions  ought  not  to  have  been  registered. 
lb. 

Where  some  SeeolutionB  ultra  vires,  rest  may 
he  Begistered.] — A  debtor,  partner  in  a  firm, 
having  filed  a  petition  for  liquidation  by  arrange- 
ment, a  general  meeting  of  his  creditors  was  held, 
at  which  the  requisite  majority  of  his  joint  and 
separate  creditors  passed  a  resolution  agreeing  to 
the  liquidation,  appointing  a  trustee  and  com- 
mittee of  inspection,  and  granting  the  debtor 
his  discharge.  The  resolution  also  contained  a 
clause  authorizing  the  trustee  to  sell  to  the 
mother  of  the  debtor  his  reversionary  interest 
under  bis  father's  will  at  such  a  price  as  would 
pay  the  costs  of  the  liquidation  and  a  composition 
of  1*.  in  the  pound  to  his  separate  creditors. 
Thia  resolution  was  registered .: — Held,  that  the 
clause  authorizing  the  tnistee  to  sell  the  rever- 
sionary interest  was  ultra  vires  and  void ;  but 
that  the  rest  of  the  resolutions  were  not  thereby 
rendered  invalid,  and  that  the  liquidation  must 
proceed  in  the  ordinary  course.  Brovmhiff,  Ex 
parte,  Marks,  In  re,  9  L.  E.,  Ch.  583  ;  43  L.  J., 
Bk.  129  ;  30  L.  T.  481 ;  22  W.  R.  638. 

When  some  of  the  resolutions  passed  by  cre- 
ditors are  ultra  vires,  the  court  has  power  to 
direct  the  registration  of  the  rest.  Ashworth, 
Ex  parte,  Hoare,  In  re,  18  L.  R.,  Eq.  705 ;  43 
L.  J.,  Bk.  142  ;  30  L,  T.  906  ;  22  W.  R.  926. 

BesolntionB  may  be  Begistered  as  to  Part.] 

— ^The  creditors  of  a  debtor  passed  resolutions  for 
liquidation  by  arrangement,  and  appointed  a 


trustee  with  power  to  sell  the  estate  at  such  price 
as  should  be  sufficient  to  pay  a  composition  of 
Is,  6d,  in  the  pound  to  the  creditors.  The  re- 
gistrar registered  the  resolutions  for  the  liquida- 
tion and  the  appointment  of  a  trustee,  but  struck 
out  the  remaining  resolutions  as  ultra  vires  : — 
Held,  that  the  registrar  had  full  power  to  strike 
out  the  void  resolutions,  and  register  the  others. 
Frampton,  Ex  parte,  Watkiru,  In  re,  45  L.  T. 
720. 

Applieation  to  register  Notioe  to  Creditors.] — 

A  creditor  who  has  objected  to  a  proof  tendered 
at  a  meeting  under  a  liquidation  petition,  and 
has  had  his  objection  marked  upon  the  proof, 
ought  to  have  notice  given  to  him,  cither  by  the 
registrar  or  by  the  person  whose  duty  it  is  to  re- 
gister the  resolutions  passed  at  the  meeting,  of 
the  time  when  and  the  place  where  the  applica- 
tion for  the  registration  of  the  resolutions  is  to  be 
heard.  Lancaster,  Ex  parte,  5  Ch.  D.  911 ;  46 
L.  J.,  Bk.  90 ;  37  L.  T.  674  ;  26  W.  R.  669— 
C.  A. 

A  creditor,  who  had  objected  to  a  proof  of 
debt,  had  no  notice  given  to  him  of  the  applica- 
tion to  register  the  resolutions  carried  by  means 
of  that  proof,  and  they  were  registered  in  his 
absence.  He  afterwards  applied  to  the  county 
court  judge  to  vacate  the  registration,  and  upon, 
the  hearing  of  this  application  he  insisted  upon 
some  technical  objections,  but  did  not  ask  to 
have  the  creditor,  whose  proof  he  had  objected 
to,  cross-examined,  or  adduce  any  evidence  to 
shew  the  invalidity  of  the  debt :— Held,  that  the 
irregularity  had  been  cured,  and  that  the  regis- 
tration ought  not  to  be  vacated.    lb, 

Begistrar  eannot  direct  Issue.] — Upon  an 
application  under  the  295th  Bankruptcy  Rule  to 
renter  tiie  resolutions  passed  by  the  creditors, 
the  registrar  has  no  power  to  direct  an  issue  to 
be  tried  by  a  jury  as  to  the  existence  of  a  debt, 
but  must  decide  the  matter  himself  or  refer  it  to 
the  judge.  Williams,  Ex  parte,  Beetenson,  In 
re,  46  L.  T.  241 ;  30  W.  R.  491. 

Registration  of  Besolutions  after  AcUndica- 
tion.] — ^When  there  has  been  a  simple  adjudica- 
tion in  bankruptcy,  without  any  stay  of  pro- 
ceedings, and  resolutions  are  "afterwards  duly 
passed  in  favour  of  liquidation,  itj  is  the  duty  of 
the  registrar  to  register  such  resolutions,  what- 
ever may  be  the  consequences  of  such  registra- 
tion. Davis,  Ex  parte,  Buss,  In  re,  2  Ch.  D. 
231  ;  45  L.  J.,  Bk.  61  ;  34  L.  T.  259  ;  24  W.  R. 
684.    But  see  next  ease. 

The  registrar  has  no  power  to  register  a  reso- 
lution for  liquidation  or  composition  after  an 
adjudication  of  bankruptcy  has  been  made ; 
unless  the  adjudication  has  been  made  under 
r.  266  of  the  Bankruptcy  Rules,  1870,  in  which 
case  the  adjudication  is  intended  to  be  merely 
ancillary  to  the  liquidation.  Davis,  Ex  parte 
(2  Ch.  D.  231),  overruled.  Milward,  Ex  parte, 
Stanley,  In  re,  16  Ch.  D.  256  ;  50  L.  J.,  Ch.  166  ; 
44  L.  T.  73  J  29  W.  R.  167— C.  A. 

After  an  ordinary  adjudication  of  bankruptcy 
has  been  made  (not  an  adjudication  merely  for 
the  purpose  of  protecting  the  debtor's  property 
pending  proceedings  for  liquidation  or  compo- 
sition) the  creditors  have  no  power  to  pass 
resolutions  for  either  liquidation  or  composition, 
and  such  resolutions  if  passed  will  be  inoperative. 
Milxcard,  Ex  parte  (jmpra).  explained  and  fol- 
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lowed.  Bennett,  Ex  parte ^  Mardj  In  re,  16  Ch. 
D.  541  ;  44  L.  T.  38  ;  29  W.  R.  343-~C.  A. 

Xasolatioiii  adopted  without  Debtor's  Know- 
ledge—Effect of,  as  a  Ihioharge.]— In  1S77  the 
trustee  in  a  liquidation,  with  the  consent  of  the 
creditors  but  without  the  knowledge  of  the 
debtor,  bought  the  debtor  s  estate  for  such  a  sum 
as  would  {>ay  certain  mortgages,  a  dividend  to 
the  creditors  of  5s.  in  the  pound,  and  all  the 
costs  of  the  liquidation.  The  county  court  judge 
approved  of  this  resolution  as  a  "  scheme  of 
settlement."  The  debtor  thereupon  started 
another  business  of  a  different  kind,  in  the 
course  of  which  he  purchased  goods.  In  1881 
these  goods  were  seized  by  the  trustee  on  behalf 
of  tlie  cre<iitors : — Held,  that  there  was  no 
scheme  of  settlement  under  s.  28  ;  that  the 
sale  was  of  a  part  of  the  debtors  estate  only, 
and  did  not  include  after-acquired  property  ; 
that  the  debtor  was  a  stranger  to  the  whole 
transaction  and  was  not  thereby  discharged ; 
and  that  the  trustee  was  justified  in  taking  pos- 
session of  the  goods.  Greener  or  Wainwri^kt^ 
Ex  parte,  Wainwright,  In  re,  30  W.  R.  62. 
Affirmed,  19  Ch.  D.  140 ;  51  L.  J.,  Ch.  67 ;  45 
L.  T.  562  ;  30  W.  R.  125— C.  A. 

• 

BegiitratioB  —  Locos    Standi   to  Oppose.] — 

Upon  the  hearing  of  an  application  to  register 
liquidation  resolutions,  no  one  has  a  locus  standi 
to  be  heard  in  opposition  but  a  creditor  who  has 
previously  proved  a  debt  in  the  mode  prescribed 
by  the  rules.  A  person  who  claims  to  be  a  cre- 
ditor, and  in  that  character  to  oppose  the  regis- 
tration, cannot  prove  his  debt  when  he  comes 
before  the  registrar  to  oppose.  If  he  has  not 
previously  proved  a  debt  he  cannot  be  heard. 
Bagster,  Ex  parte,  Bagster,  In  re,  24  Ch.  D. 
477  ;  49  L.  T.  272  ;  32  W.  R.  215— C.  A. 

Locns  Standi  of  Creditor  withdrawing  Proof.] 
— A  person  who  alleged  that  he  was  a  creditor 
tendered  a  proof  of  debt  at  the  first  meeting  of 
the  creditore,  but  withdrew  it.  He  attended 
before  the  registrar  to  oppose  the  registration  of 
the  resolutions  passed  by  the  creditors : — Held, 
by  Bacon,  C.  J.,  and  semble,  per  James,  L.  J., 
that  the  objector  had  no  locus  standi,  and  the 
registrar  could  dot  put  his  proof  on  the  file  for 
the  purpose  of  giving  him  a  locus  standi.  Buee, 
Ex  parte,  Whitehmse,  In  re,  13  Ch.  D.  429  ;  42 
L.  T.  386  ;  28  W.  R.  501— C.  A. 

b.  Validity  with  Beference  to  Amount  of 
Asaets  or  Dividends. 

Assets.] — Where  a  debtor  has  practically  no 
assets  distributable  among  his  creditors,  resolu- 
tions for  a  liquidation  by  arrangement  ought  not 
to  be  registered,  even  though  they  do  not  include 
a  discharge  to  the  debtor.  Aaronson,  Ex  parte, 
Aarofmon,  In  re,  7  Ch.  D.  713  ;  47  L.  J.,  Bk.  60  ; 
38  L.  T.  243  ;  26  W.  R.  470— C.  A. 

The  statement  of  a  debtor  who  had  filed  a 
liquidation  petition  shewed  that  his  debts 
amounted  to  6i0l,,  and  that  his  assets  were  only 
32Z.  The  creditors  resolved  upon  a  liquidation. 
One  creditor  opposed  the  registration  of  the 
resolutions : — Held,  that  the  petition  was  an 
abuse  of  the  procedure  of  the  court,  and  that  the 
registration  had  been  rightly  refused.  Staff,  Ex 
parte,  Staff,  In  re,  20  L.  R.,  Eq.  775  ;  44  L.  J., 
Bk.  137  ;  32  L.  T.  40  ;  23  W.  R.  950. 


A  debtor  filed  a  liquidation  petition,  and  the 
creditors  unanimoui>ly  resolved  to  accept  a  ooiii- 
position  of  Sd.  in  the  pound.  The  debts  were 
,  130/. ;  the  assets  amounted  to  7/.  The  registrar 
refused  to  register  the  resolutions,  though  no 
creditor  opposed,  on  the  ground  that  there  were 
no  '^  available  assets  for  distribution  among  the 
creditors  : " — Held,  that,  as  aU  the  requirements 
of  the  Bankruptcy  Act,  1869,  and  the  roles  had 
been  complied  with,  the  resolutions  must  be 
registered.  Eltcorthy,  Ex  parte,  Elworthy,  /» 
re,  20  L.  R.,  Eq.  742  ;  44  L.  J.,  Bk.  123  ;  32  L.  T. 
699  ;  23  W.  R.  790. 

Power  of  lUjority  not  to  be  Used  ont  of 
MotiTOS  of  Kindness  to  Debtor.] — The  power  of 
the  majority  of  creditors,  under  the  Bankruptcy 
Act,  1869,  s.  126,  to  resolve  to  accept  a  composi- 
tion which  will  be  binding  on  the  minority  most 
be  exercised  bon&  fide  for  the  benefit  of  the 
creditors  and  not  out  of  motives  of  kindness  to 
the  debtor.  Page,  Ex  parte,  2  Ch.  D.  323  ;  45 
L.  J.,  Bk.  119  ;  34  L.  T.  638  :  24  W.  R.  502— <?.  A 

Therefore,  where  a  resolution  was  passed  for 
the  acceptance  of  an  offer  by  the  debtor  to  pay 
1«.  in  the  pound  in  twelve  months,  without 
security,  and  his  own  estimate  of  his  assets 
shewed  that  he  could  have  paid  5#. : — Held,  that 
the  registrar  had  rightly  refused  to  register  the 
resolution.    lb. 

The  statement  of  affairs  of  a  debtor  who  had 
filed  a  liquidation  petition  shewed  that  his  debts 
amounted  to  11,358/.,  while  his  assets  were  only 
75/.  Of  the  debts  the  preferential  claims 
amounted  to  127/.  The  creditors,  by  the  proper 
statutory  majority,  resolved  to  accept  a  composi- 
tion of  Is.  in  the  pound,  to  be  paid  within  one 
month  after  registration  of  the  resolution,  no 
security  for  its  payment  being  offered.  One  of 
the  dissentient  creditors  opposed  the  registra- 
tion : — Held,  that  the  resolution  could  not  have 
been  passed  in  the  interests  of  the  creditors,  but 
must  have  been  passed  for  the  benefit  of  the 
debtor  ;  that  it  therefore  was  not  binding  on  the 
dissentient  minority,  and  that  the  registrar  was 
right  in  refusing  to  register  it.  TerreU,  In  re. 
Sheffield  and  Ilotherham  Joint  Stock  Banking 
Company,  Ex  parte,  4  Ch.  D,  293  ;  46  L,  J.,  Bk. 
47  ;  35  L.  T.  646,  648  ;  25  W.  R.  153— C.  A. 

Where  Debtor  has  bonA  fide  Claims.]— Want 
of  bona  fides  will  not  necessarily  be  imputed  to 
liquidation  resolutions,  however  small  the  assets 
immediately  available  may  be,  if  the  debtor  has 
substantial  bon&  fide  claims  which  are  the  sub- 
ject of  pending  litigation.  Hope,  Ex  parte, 
Hope,  In  re,  9  Ch.  D.  398  ;  47  L.  J.j  Bk.  78  ;  38 
L.  T.  762  ;  27  W.  R.  7— C.  A. 

In  Absence  of  Fraud,  Resolutions  most  be 
Begistered.] — The  statutory  majority  of  the  crcs 
ditors  of  a  liquidating  debtor  paisscd  a  resolution 
accepting  a  composition  of  6</.  in  the  pound, 
which  was  subsequently  duly  confirmed  :— Held, 
that  in  the  absence  of  fraud,  the  resolution  most 
be  registered.  Williams,  Ex  parte,  36  L.  T. 
324  ;  25  W.  R.  432. 

The  creditors  of  a  debtor,  whose  statement  of 
affairs  shewed  that  his  debts  amounted  to  534/. 
and  his  assets  to  85/.,  resolved  on  a  liquidation 
by  arrangement,  and  gave  the  debtor  an  imme- 
diate discharge.  Th&  registration  was  opposed 
by  one  creditor,  who  had,  after  the  filing  of  the 
petition,  seized  the  whole  of  the  debtor's  goods 
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under  a  fi.  fa. : — Held,  that  the  resolutions  could 
not  be  treated  as  any  abuse  of  the  procedure  of 
the  court,  or  as  having  been  passed  mal&  fide. 
IJarli/,  Ex  parte,  Goldin^,  In  re,  13  Ch.  D.  300; 
42  J..  T.  298  ;  28  W.  R.  310— C.  A. 

Opposition  by  Judgment  Creditor.]— The  state- 
ment of  affairs  of  a  debtor  who  had  filed  a 
liquidation  i3etitiou  shewed  that  his  debts  were 
1,7592.  and  his  assets  85/.,  the  latter  sum  being 
subject  to  a  deduction  in  respect  of  preferential 
debts.  The  creditors  resolved  upon  a  liquidation 
by  arrangement,  and  gave  the  debtor  an  imme- 
diate discharge.  They  also  votetl  10/.  for  the 
remuneration  of  the  trustee.  The  registration  of 
the  resolutions  was  opposed  by  a  creditor  who 
had  brought  an  action  against  the  debtor  for 
182/.,  but  who  had  been  i*cstrained  from  pro- 
ceeding with  his  action.  He  was  in  a  position 
to  sign  judgment  and  issue  execution  so  soon  as 
the  injunction  should  be  dissolved  : — Held,  that, 
notwithstanding  the  small  amount  of  the  assets, 
the  resolutions  ought  to  be  registered,  the  con- 
test being  really  whether  the  assets,  such  as  they 
were,  should  be  distributed  among  the  creditors 
generally,  or  be  swept  away  by  the  judgment 
creditor,  and  this  although  the  judgment  creditor 
offered  in  the  Court  of  Appeal  to  undertake  to 
present  a  bankruptcy  petition  against  the  debtor. 
Mathewn,  Ex  parte,  Sharpe,  In  re,  16  Ch.  D. 
655  ;  50  L.  J.,  Ch.  284  ;  44  L.  T.  117— C.  A. 


c  Vacatinflr  or  Settinflr  Aside. 

Fraud  or  Malpractioes.]— The  court  will  not 
rescind  the  registration  of  resolutions  for  com- 
position on  the  ground  of  misstatement  of 
assets  by  the  debtor  except  upon  evidence  suffi- 
cient to  convict  him  of  a  misdemeanor  under 
the  Debtors  Act,  1869,  s.  11,  sub-s.  6.  Law,  In 
re,  Hart,  Ex  parte,  47  L.  J.,  Bk.  88. 

A  liquidating  debtor  whose  statement  of 
affairs  shewed  debts  amounting  to  5,146/..  with 
assets  3,485/.,  was  proved  to  have  estimated  six 
Hpecified  debts  at  63/.  15«.  Id.  only  in  his  state- 
ment of  affairs,  while  in  the  course  of  the  next 
two  years  he  recovered  249/.  3j?.  8rf.  in  respect  of 
them.  On  an  application  by  a  creditor  to  rescind 
the  registration  of  the  resolutions  on  the  ground 
that  the  debtor  had  fraudulently  misstated  his 
assets : — ^Held,  that  the  evidence  being  insuffi- 
cient to  establish  an  intent  to  defraud,  the  appli- 
cation must  be  dismissed,  but  without  costs.  7ft. 

Application  not  Barred  by  Delay.]— Held, 

also,  that  the  application,  under  the  circum- 
stances, was  not  barred  by  delay,  though  made 
more  than  two  yeara  after  the  date  of  the  re- 
solutions.   Ih, 


tificate  of  dischai^e  given  by  the  registrar  to  a 
debtor  whose  affairs  are  liquidated  by  arrange- 
ment is  conclusive  evidence  of  the  validity  of  the 
liquidation  proceeding^.    Ih, 

The  defendants  filed  a  petition  for  liquidation 
by  arrangement  or  composition  under  the  Bank- 
ruptcy Act,  1869,  and  at  the  first  meeting  of 
creditors  a  resolution  was  passed  that  the  defen- 
dants' discharge  might  be  granted  on  a  ceitificate 
of  the  committee  of  inspection  and  trustee  to 
that  effect.  At  a  subsequent  meeting  of  cre- 
ditors for  the  purpose  of  considering  a  scheme 
for  the  settlement  of  the  defendants*  affairs,  it 
was  resolved  that  the  whole  estate  should  be  sold 
to  one  of  the  defendants  in  consideration  of  his 
paying  a  dividend  of  8*.  in  the  pound  secured  by 
four  promissory  notes  payable  at  successive  dates. 
The  certificate  of  discharge  was  granted.  The 
plaintiff  was  a  creditor  and  proved  on  the  estate 
to  the  full  amount  of  his  debt.  Three  of  the  pro- 
missory notes  were  paid  to  all  the  creditors 
including  the  plaintiff,  but  default  was  made  in 
payment  of  the  fourth : — Held,  first,  that  the 
certificate  of  discharge  was,  by  force  of  the  Bank- 
ruptcy Act,  1869,  ss.  49, 125,  conclusive  evidence 
of  the  validity  of  the  proceedings  under  the 
liquidation,  and  that  the  discharge  was  valid.  2h, 

Held,  secondly,  that  the  plaintiff  having  re- 
ceived and  retained  a  dividend  could  not  be  heard 
to  object  to  the  resolutions.    lb. 

When  a  resolution  to  discharge  a  liquidating 
debtor  has  been  passed  by  the  statutory  majority 
and  registered,  the  registration  will  be  vacated 
if  it  is  shewn  that  any  one  of  the  votes  of  the 
majority  was  obtained  by  a  malpractice  on  the 
part  of  the  debtor,  such  as  bribing  the  creditor 
to  give  his  vote,  even  though,  if  the  vote  thus 
procured  were  struck  off,  the  statutory  majority 
in  favour  of  the  discharge  would  remain.  Baum, 
Ex  parte,  Baum,  In  re,  7  Ch.  D.  719  ;  47  L.  J., 
Bk.  48  ;  38  L.  T.  367  ;  26  W.  R.  568— C.  A. 


Time.] — ^An  application  to  vacate  the  re- 


gistration of  a  resolution  on  the  ground  of  fraud 
or  mala  fides  is  not  an  appeal  to  which  the  limit 
of  twenty-one  days  applies,    lb. 


Jnriidietion  of  High  Conrt  of  Joftioe.] — 


Creditor  aoeepting  Benefits  cannot  impngn 
Seeolntion.] — A  creditor  who  dissents  from,  but  i 
-who  accepts  the  composition  paid  under  resolu- , 
lions  adopted  for  the  liquidation  by  arrangement 
of  a  debtor's  affairs,  cannot,  the  debtor  having 
duly  received  his  discharge  and  certificate,  on 
default  being  afterwards  made  in  the  payment 
of  a  part  of  the  composition,  impugn  the  validity 
of  the  resolutions  and  sue  on  the  original  debt. 
7>iOT>  V.  Leonard,  5  Ex.  D.  165 ;  49  L.  J.,  Ex. 
309  ;  42  L.  T.  351 ;  28  W.  R.  719— C.  A. 

Certifieate  of  Disoharge,  Eflbct  of.]— The  cer- 


The  High  Court  of  Justice  has  jurisdiction  to 
inquire  and  decide  whether  fraud  has  been  com- 
mitted in  the  registration  of  a  resolution  for 
liquidation  by  arrangement  under  the  Bank- 
ruptcy Act,  1869,  ss.  125,  127.  Eyre  v.  Smith, 
2  C.  P.  D.  435  ;  37  L.  T.  417  ;  25  W.  R.  871 
— C.  A. 

Therefore  when  in  an  action  of  debt  the  de- 
fendant pleads  that  he  has  liquidated  his  affairs 
by  arrangement  and  that  the  debt  sued  for  is 
provable  under  the  proceedings,  the  plaintiff  is 
at  liberty  to  reply  and  prove  that  the  registration 
of  the  resolution  for  liquidation  in  the  Court  of 
Bankruptcy  has  been  procured  by  fraud,  and  is 
therefore  invalid.    lb. 

Loens  Standi— Appeal  against  Cancellation  of 
Begiitration.] — Creditors  who  have  not  been 
heard  before  the  registrar  on  an  application  to 
register  have  nevertheless  a  locus  standi  to  appeal 
against  an  order  cancelling  the  registration. 
Walter,  Ex  parte,  Webb,  In  re,  2  Ch.  D.  326  ;  45 
L.  J.,  Bk.  105  ;  34  L.  T.  701  ;  24  W.  R.  834 
— C.  A. 
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8.  The  Trustee. 

.  a.   Appointitient,  Powers  and  Duties. 

Creditor's  Vote  rejected— Yaeation  of  Appoint- 
ment 1 — If  a  creditor  having  a  clear  right  of  proof 
is  excladed  from  voting  in  the  appointment  of  a 
trustee  and  committee  of  inspection  by  reason 
that  his  proof  is  rejected,  and  the  proof  is  after- 
wards sustained,  the  court  will  vacate  the 
appointments  so  made,  and  order  a  new  choice. 
Crowther,  Ex  parte,  Harrison,  In  re,  24  L.  T.  330. 

Appointment  too  late.J— The  first  meeting  of 
creditors  held  under  liquidation  proceedings  was 
adjourned  for  six  months,  and  at  the  adjourned 
meeting  resolutions  were  passed  agreeing  to  a 
liquidation  and  appointing  a  trustee  : — Held, 
that  since  the  trustee  had  not  been  appointed 
until  more  than  six  months  from  the  presenta- 
tion of  the  liquidation  petition,  the  lesolution 
had  no  power  to  vest  any  estate  in  him  and  ought 
not  to  be  registered.  Wihon,  In  re,  F&nning,  Ex 
parte,  3  Ch.  D.  465  ;  35  L.  T.  830  j  26  W.  E.  185 
— C.  A. 

A  trustee  can  be  appointed  by  the  creditors 
under  a  liquidation  petition,  though  more  than 
six  months  have  elapsed  since  the  filing  of  the 

Setition.  Fenning,  Ex  parte  (3  Ch.  D.  455), 
iscussed.  Credit  Company,  Ex  parte.  Me  lien  ry. 
In  re,  24  Ch.  D.  353  ;  49  L.  T.  385 :  32  W.  R. 
47— C.  A. 

The  last  clause  of  snb-s.  7  of  s.  125  relates 
only  to  the  effect  of  the  appointment  of  a  trustee 
under  a  liquidation  after  he  has  been  appointed, 
and  does  not  impose  on  the  making  of  the  ap- 
pointment any  limitation  similar  to  that  which 
by  s.  6  is  imposed  on  the  making  of-  an  ad- 
judication of  bankruptcy,  viz.,  that  the  act  of 
bankruptcy  on  which  the  adjudication  is  founded 
must  have  occurred  within  six  months  before 
the  pi-csentation  of  the  petition  for  adjudica- 
tion,   lb. 

Bemoyal  of  Tnutee.]— The  trustee  in  a  liquida- 
tion by  arrangement,  and  any  member  of  the 
committee  of  inspection,  may  be  removed,  and 
others  appointed,  by  a  special  resolution  of  the 
creditors,  summoned  under  r.  304  or  305  of 
the  Bankruptcy  Rules,  1870.  Hopkins,  Ex  parte, 
Hart,  In  re,  9  L.  R.,  Ch.  506  ;  43  L.  J.,  Bk.  127 ; 
30  L.  T.  447. 


Tnutee  entitled  to  Votioe  of  Resolution.] 


— A  trustee  in  a  liquidation  is  entitled  to  notice 
of  a  meeting  at  which  it  is  intended  to  propose  a 
resolution  to  remove  him  from  office.  Wright, 
Ex  parte,  liagnall.  In  re,  27  W.  R.  476. 

Payment  of  Moneys  into  Bank,  and  Accounts.] 

— In  a  liquidation  by  arrangement  the  creditors 
may,  under  the  Bankruptcy  Act,  1869,  s.  125, 
sub-s.  8,  prescribe  the  bank  into  which  the 
trustee  is  to  pay  the  moneys  which  he  receives 
without  passing  any  formal  resolution  for  the 
purpose,  and  evidence  is  admissible  of  their 
having  done  so.  Old,  Ex  parte,  Briglkt,  In  re, 
17  L.  R.,  Eq.  457  ;  43  L.  J.,  Bk.  47  ;  30  L.  T.  72: 
22  W.  R.  365. 

Creditors  at  a  first  meeting  resolved  on  liqui- 
dation and  appointed  a  trustee.  At  the  same 
meeting  the  trustee  stated  to  the  creditors  that 
he  should  open  an  accoimt  in  his  own  name,  as 
trustee  of  the  debtor,  at  a  bank  of  which  he  was 
manager,  and  should  pay  into  that  account  all 

I 


moneys  received  by  him  from  the  debtor's  estate, 
The  creditors  assented  to  this  aixangemept,  but 
no  formal  resolution  was  passed  confirming  it : 
— Held,  that  the  estate  being  under  liquidatioo, 
the  creditors  had  sufficiently  prescribed  the  bank 
into  which  the  money  was  to  be  paid,  and  that 
the  trustee  could  not  be  charged  witii  interest 
for  not  having  paid  it  into  the  Bank  of  Engbmd. 
Ih. 

Held,  also,  that  it  is  the  duty  of  an  inspector 
to  see  that  accounts  are  filed  by  the  trustee  ereiy 
three  months.    lb. 

The  provisions  of  the  Bankruptcy  Act,  1869, 
s.  20,  as  to  the  audit  of  the  trustee  s  acoonnts, 
apply  to  liquidation  by  arrangement  as  well  as  to 
bankruptcy,    lb. 

Disputing  Debt.] — The  trustee  allowed  to  dis- 
pute a  debt  for  which  judgment  had  been  re- 
'  covered  against  the  bankrupt,  the  defence  being 
one  which  might  have  been  raised  in  the  action. 
CJtatteru,  Ex  parte,  Orkney  {Earl),  In  re,  26 
L.  T.  174  ;  20  W.  R,  322— L.  J. 

A.  &  C,  trading  at  Bremen,  had  correspondents 
at  Havannah,  and  also  a  correspondent  in  London. 
A.  &  Co.  shipped  cheese  and  also  tea  by  two  several 
shipments  to  their  correspondents  at  Havannah, 
and  drew  bills  against  these  shipments  on  their 
correspondent  in  London,  giving  notice  to  their 
corresi)ondents  at  Havannah.  Subsequently  the 
correspondents  at  Havannah  sent  remittances  to 
the  correspondent  in  London,  sufficient  to  meet 
the  bills  which  the  correspondent  in  London  had 
accepted.  The  bills  were  dishonoured ;  the 
London  correspondent  became  bankrupt,  some 
of  the  remittances  being  still  in  specie.  The 
Havannah  correspondents  also  became  bankrupt : 
— Held,  that  the  appropriation  of  the  remittances 
to  meet  the  bills  being  disputed,  the  trustee 
could  not  be  directed  to  receive  the  amounts  and 
pay  part  to  A.  &  Co.,  but  that  the  proper  course 
was  to  direct  an  inquiry  who  were  the  parties 
entitled  to  the  remittances.  Richardson^  In  re, 
20  W.  R.  968. 

Duty  to  form  Reserve  Fund — Secured  Creditor 
— Claim  to  Proye  for  Balance  of  Debt  after 
Bealiiation  of  Securities  under  Agreement  witk 
Trustee,  and  Payment  of  Dividend.] — G.  &  Co.. 

who  were  entered  upon  the  debtor's  statement  of 
affairs  as  fully-secured  creditors,  in  April,  1873, 
commenced  negotiations  with  the  trustees  in  the 
liquidation  for  a  joint  sale  of  the  property  com- 
prised in  their  securities ;  and  a  memorandum  of 
the  terms  was  drawn  up.  In  August,  1874,  these 
negotiations  ended  in  a  definite  agreement  being 
concluded  in  the  terms  of  the  memorandum. 
One  of  the  terms  of  this  agreement  was  to  the 
effect,  that  if  the  securities  held  by  G.  k.  Co.  did 
not  realize  sufficient  to  pay  their  debt  and  ex- 
penses,  they  should  be  entitled  to  prove  for  the 
balance.  In  May,  1874,  a  dividend  of  2«.  6^.  in 
the  pound  was  paid  to  all  the  creditors  who  had 
proved  their  debts,  but  no  notice  of  the  decla- 
ration of  the  dividend  or  payment  was  given  to 
G.  &  Co.  Some  of  the  securities  having  been 
realized,  and  the  rest  being  regarded  as  of  no 
value,  Messrs.  G.  k  Co.,  in  September,  1878,  sent 
in  a  proof  for  1,0172.  2s.  9d.,  the  balance  of  the 
amount  due  to  them,  and  claimed  to  be  paid  a 
dividend  of  2s.  Gd.  in  the  pound  thereon  : — ^Held, 
on  appeal,  that  the  trustees  having  had  plain 
notice  of  the  claim  of  G.  k  Co.,  ought  to  nave 
set  aside  a  reserve  under  Bankruptcj   Boles, 
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1870,  r.  312,  and  that  the  dividend  claimed 
xnuBt  be  paid.  Snell,  Ex  parte.  Cole,  In  re, 
42  L.  T.  62. 

Examination  of  Trnateo.]— The  Court  of  Bank- 
mptcy  has  power  to  order  the  examination  of 
the  trustee  in  bankruptcy,  and  where  such 
examination  is  necessary,  wUl  make  the  order 
for  it  npon  the  application  of  a  creditor.  Cross- 
ley,  Ex  parte,  Taylor,  In  re,  13  L.  R.,  Bq.  409  ; 
H  L.  J.,  Bk.  35  ;  20  W.  E.  400. 

Belease  of  Tmstee  does  not  operate  at  Be- 
movaL] — The  rule  in  bankruptcy  that  the  release 
of  a  trustee  operates  as  a  removal  of  the  trustee, 
and  that  thereupon  the  registrar  becomes  the 
trostee,  does  not  apply  to  cases  of  liquidation. 
Witt,  Ex  parte,  Armstrong,  In  re,  40  L.  T.  836  ; 
27  W.  R.  888. 

Where  a  debtor  was  entitled  under  a  will  to 
proi>erty  which  was  not  realized  until  several 
years  after  the  close  of  the  liquidation  and  the 
release  of  the  tmstee : — Held,  that  the  trustee 
was  entitled  to  receive  and  give  a  discharge  for 
such  property,  and  that  it  was  his  duty  to  dis- 
tribute it  under  the  order  of  the  court.    Ih, 

Allowance  of  Costs  and  Charges.] — A  trustee 
is  entitled  to  have  out  of  the  estate  all  expenses 
properly  incurred  by  him  which  are  not  ordered 
to  be  paid  by  other  parties  ;  but  it  is  not  neces- 
sary or  proper  for  any  order  to  that  effect  to  be 
made  by  the  court.  iMckes,  Ex  parte.  Wood, 
In  re,  7  L.  R.,  Ch.  302  ;  41  L.  J.,  Bk.  21. 

After  a  bill,  filed  on  behalf  of  creditors  to  set 
aside  as  fraudulent  and  void  a  voluntary  settle- 
ment by  their  debtor,  and  a  composition  signed 
by  the  creditors  in  ignorance  of  such  prior 
voluntary  settlement,  the  debtor  was  adjudi- 
cated bankrupt,  and  an  order  was  made  by  the 
Court  of  Bankruptcy  setting  aside  the  voluntary 
settlement:  The  plaintiffs,  whose  claim  to  prove 
under  the  bankruptcy  had  been  admitted  not- 
withstanding the  opposition  of  the  trustees  of  the 
settlement,  wrote  to  them  proposing  to  dismiss 
the  bill  without  costs  as  against  them,  and  that 
plaintiff's  costs  should  come  out  of  the  estate. 
The  trustees  declined  this  proposal,  but  offered 
to  consent  to  an  order  staying  all  proceedings  in 
the  suit  without  costs,  or  dismissing  the  bill 
without  costs: — Held,  that  upon  the  bankruptcy 
of  the  debtor  the  trustee  in  bankruptcy  should 
have  applied  to  the  court  to  have  stopped  the 
suit,  which,  though  rightly  instituted  in  the  first 
instance,  could  no  longer  be  prosecuted  with 
benefit  to  the  creditors,  and  that  the  plaintiffs 
were  entitled  to  the  costs  of  suit  up  to  the  date 
of  their  letter  to  the  trustees  of  the  settlement, 
out  of  the  estate  realized  in  bankruptcy,  and  the 
trustee  in  bankruptcy  to  the  costs  only  of  realiz- 
ing the  estate.  Tanqveray  v.  Bowles,  14  L.  R., 
Eq.  151. 

Held,  also,  that  the  trustees  of  the  settlement 
who,  by  their  refusal  of  plaintiffs^  offer,  had 
compelled  them  to  bring  the  suit  to  a  hearing, 
must  pay  all  plaintiffs*  costs  incurred  since  the 
date  of  that  offer.    Ih, 

b.  Vestlzig  of  Debtmr'a  Property. 

In  cases  of  liquidation  by  arrangement  under 
the  Bankruptcy  Act,  1869,  the  effect  of  the  reso- 
lution is  to  divest  all  the  property  of  the  debtor 
and  vest  it  in  the  trustee;  but  when  the  creditors 
lesolve  on  a  composition  the  property  remains  in 


the  debtor.    Malone  v. 
473. 
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Belation  back  of  Title.] — ^A  trustee  under 
liquidation  has  the  same  powers  as  a  trustee 
under  a  bankruptcy ;  and  ^though  by  s.  125, 
sub-s.  4,  "  the  liquidation  by  arrangement  shall 
be  deemed  to  have  commenced  as  from  the  date 
of  the  appointment  of  the  trustee,"  yet  the  title 
of  the  trustee  does  not  date  only  from  his  actual 
appointment,  and  there  may  be  dealings  with 
the  debtor's  property  prior  to  that  date  which  he 
is  entitled  to  call  in  question.  Todhunter,  Ex 
parte^  Norton,  In  re,  10  L.  R.,  Eq.  425  ;  39  L.  J., 
Bk.  17  ;  25  L.  T.  313  ;  18  W.  R.  890. 


Execution.] — A  sheriff  seized  the  goods 


of  a  debtor  under  an  execution,  and  under 
judges*  orders  sold  them  and  paid  the  proceeds 
into  court.  Between  the  seizure  and  the  sale 
the  debtor  filed  a  petition  in  liquidation,  and 
notice  thereof  was  given  to  the  sheriff  and  the 
execution  creditor  before  the  sale.  After  the 
sale  a  trustee  in  liquidation  was  appointed,  and 
the  execution  creditor  obtained  payment  of  the 
money  out  of  court  without  notice  to  the 
trustee  : — Held,  that  the  ■  question  must  be  de- 
cided as  if  the  petition  for  liquidation  had  been 
a  petition  in  bankruptcy  presented  before  the 
sale,  followed  by  an  adjudication  after  sale ;  and 
that,  assuming  the  filing  the  petition  for  liquida- 
tion to  be  an  act  of  bankruptcy,  yet  the  execu- 
tion creditor  having  seized  before  notice  thereof 
was  protected  by  s.  95,  sub-s.  3,  and  was  entitled 
to  retain  the  proceeds  against  the  trustee.    Ih. 

In  liquidation  the  title  of  the  trustee  to  the 
debtor's  property  relates  back  from  the  date  of 
the  trustee's  appointment  to  siich  filini;,  though 
s.  125,  sub-s.  4,  says  that  the  liquidation  shall  be 
deemed  to  have  commenced  as  from  the  date  of 
the  appointment  of  the  trustee.  I>uignan,  Ex 
parte,  Bissell,  In  re,  6  L.  R.,  Ch.  605  ;  40  L.  J., 
Bk.  68  ;  26  L.  T.  286  ;  19  W.  R.  1127. 

After  such  a  petition  had  been  filed  by  a  trader 
debtor,  his  goods  were  seized  and  sold  under  an 
execution  for  less  than  bOl.  After  the  seizure, 
and  before  the  sale,  the  sheriff  and  the  execution 
creditor  received  notice  of  the  filin,qr.  After  the 
sale  a  trustee  was  appointed: — Held,  that  the 
execution  was  not  protected  by  s.  95,  sub-s.  3 ; 
and  that  the  goods  were  the  property  of  the 
trustee.    lb. 

When  a  debtor's  estate  is  being  liquidated  by 
arrangement,  instead  of  in  bankruptcy,  the 
words  "  date  of  the  appointment  of  the  trustee  " 
must  be  substituted  for  the  words  "  date  of  the 
order  of  adjudication  "  in  s.  95,  sub-s.  3.  Venvs, 
Ex  parte,  Owyn,  In  re,  10  L.  R.,  Eq.  419  ;  39  L. 
J.,  Bk.  23  ;  18  W.  R  979. 

The  title  of  the  trustee  in  a  liquidation  by 
arrangement  relates  back  to  an  act  of  bank- 
ruptcy committed  by  the  debtor  before  the  filing 
of  the  petition  in  the  same  way  as  that  of  a 
trustee  in  a  bwikruptcy.  Eyles,  Ex  parte,  Ed- 
wards, In  re,  16  L.  R.,  Eq.  99  ;  42  L.  J.,  Bk.  55  ; 
21  W.  R.  574. 

On  the  8th  of  February  a  creditor  levied  exe- 
cution upon  the  goods  of  his  debtor,  upon  a  judg- 
ment for  less  than  50i.  On  the  10th  of  February, 
the  sheriff  not  having  sold,  the  debtor  filed  a 
liquidation  petition,  and  a  receiver  was  appointed. 
The  debtor  had,  on  the  16th  of  January,  exe- 
cuted a  bill  of  sale,  assigning  all  his  property  to 
secure  a  past  debt : — Held,  that  the  title  of  the 
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trustee  under  the  liquidation  related  back  to  the 
execution  of  the  bill  of  sale,  and  that  he  was 
entitled  to  the  goods  seized  by  the  execution 
creditor.     lb. 

Title  at  against  Execution  Creditor.] — After 
the  sheriff  had  seized  the  goods  of  a  debtor,  the 
debtor  presented  to  the  county  court  a  petition 
for  liquidation  by  arrangement,  thereby  commit- 
ting an  act  of  bankruptcy,  and  on  the  same  day 
obtained  an  injunction  restraining  the  sheriff 
from  proceeding  to  a  sale.  The  sheriff,  howerer, 
sold  the  goods,  and  paid  the  balance  of  the  pro- 
ceeds of  the  sale  into  the  county  court : — Held, 
that  the  execution  creditor,  and  not  the  trustee, 
was  entitled  to  the  money  in  court.  Rocke^  Ex 
parte,  Hall,  In  re,  6  L.  R.,  Ch.  795 ;  40  L.  J., 
Bk.  70  ;  25  L.  T.  287  ;  19  W.  R.  1129. 

The  Bankruptcy  Act,  1869,  8.  125,  sub-s.  7, 
enacts,  that  "  the  appointment  of  a  trustee  under 
a  liquidation  shall,  according  to  circumstances, 
be  deemed  to  be  equivalent  to  and  a  substitute 
for  the  presentation  of  a  petition  in  bankruptcy, 
or  the  service  of  such  petition,  or  an  order  of 
adjudication  in  bankruptcy."  Nevertheless,  the 
words  "  notice  of  a  petition  for  liquidation  having 
been  presented"  may  be  substituted  for  the 
words  "  notice  of  a  bankruptcy  petition  having 
been  presented,"  in  s.  87  ;  and  a  petition  for 
liquidation  has  the  same  effect  as  a  petition  in 
bankruptcy  in  cases  under  that  section,  although 
the  trustee  in  liquidation  be  not  appointed 
wH^^hin  the  fourteen  days  there  mentioned.  Keys, 
Ex  parte.  Skinner,  In  re,  10  L.  R.,  Eq.  432;  39 
L.  J.,  Bk.  28 ;  25  L.  T.  315  ;  18  W.  R.  918. 

Therefore,  where  the  sheriff  seized  and  sold  the 
goods  of  a  trader  on  a  judgment  for  more  than 
50/.,  and  after  the  sale  a  petition  for  liquidation 
was  presented,  of  which  the  sheriff  had  notice 
within  fourteen  days,  an  order  restraining  the 
sheriff  from  paying  the  proceeds  to  the  execu- 
tion creditor,  and  directing  payment  to  the 
trustee  when  appointed,  was  affirmed.    lb. 


Assignment  of  Debtor's  Property  to  Trus- 


tee.]— The  creditors  of  a  liquidating  debtor  ac- 
cepted a  composition  to  be  secured  by  such  charge 
on  the  debtor's  property  as  the  trustee  should 
require.  The  first  instalment  of  the  composition 
not  having  been  paid,  the  trustee  took  possession, 
and  subsequently  the  debtor  by  deed  assigned 
all  his  property  to  the  trustee  for  the  benefit  of 
his  creditors.  The  sheriff  having  afterw^ards 
seized  the  debtor's  property  under  a  fi.^.  issued 
by  a  judgment  cr^iitor : — Held,  that  from  the 
date  of  the  deed  of  assignment  the  trustee  was 
the  legal  owner  of  the  debtor's  property,  that  the 
possession  taken  by  him  was  effectual,  and  con- 
sequently that  there  was  no  property  of  the 
debtor  which  the  sheriff  could  seize.  North 
Eastern  Railway  Company  v.  Spark,  37  L.  T.  143. 
The  creditors  of  a  liquidating  debtor  resolved 
upon  a  liquidation  by  arrangement,  appointed  a 
trustee,  and  agreed  to  accept  a  composition  pay- 
able by  instalments.  The  debtor  and  trustee 
then  entered  into  a  deed  by  which  the  trustee 
agreed  to  sell  all  the  stock-in-trade,  chattels, 
and  effects  to  the  debtor  for  a  sum  sufficient  to 
pay  the  composition.  The  deed  provided  that 
the  debtor  might,  under  the  direction  and  control 
of  the  trustee,  carry  on  his  former  business ;  and 
that  the  trustee  should  be  at  liberty,  so  long  as 
any  part  of  the  composition  remained  unpaid,  at 
anv  time  without  consent  of  the  debtor,  *'bv 


forcible  entry  or  otherwise,  to  enter  into  and 
upon  any  premises "  of  the  debtor  where  an? 
stock-in-trade  or  assets  of  the  debtor  were,  and 
"  to  seize  and  take  possession  of  all  and  every  the 
chattels  and  effects  there  found."  The  debtor 
obtained  his  discharge  and  recommenced  trading, 
the  trustee  in  no  way  interfering  with  him  in 
the  conduct  of  the  business,  and  subsequently 
filed  a  second  liquidation  petition.  Some  dajs 
previously  thereto  the  debtor  made  default  in 
payment  of  the  second  instalment  of  the  compo- 
sition, whereupon  the  trustee  put  a  man  in 
charge  of  the  debtor's  shop,  who  remained  in 
possession  during  the  day,  but  went  away  to 
sleep,  returning  each  morning  early,  the  debtor 
being  allowed  to  have  possession  of  the  keys  to 
lock  up  the  shop  every  night  and  reopen  it  in 
the  morning.  The  night  before  he  filed  his 
second  petition  the  debtor  locked  up  the  pre- 
mises as  usual,  but  next  morning  went  awaj, 
taking  the  keys  with  him.  The  shop  was  not 
reopened,  whereupon  the  trustee  broke  in  and 
took  forcible  possession  before  the  second  liquida- 
tion petition  was  filed  : — Held,  that  the  posses- 
sion taken  by  the  trustee  was  a  mere  formal 
possession  ;  that  the  locking  up  of  the  shop  by 
the  debtor  with  the  intention  not  to  reopen  it 
constituted,  under  the  circumstances,  an  act  of 
bankruptey  of  which  the  trustee  had  notice,  and 
therefore  the  forcible  possession  taken  by  him 
was  invalid.  Nicholson^  Ex  parte,  Anderton,  In 
re,  37  L.  T.  40. 

Held,  also,  that  the  deed  was  against  the 
policy  of  the  law,  and  that  therefore  the  trustee 
under  the  second  liquidation  was,  as  against  the 
trustee  under  the  first  liquidation,  entitled  to  all 
the  debtor's  property,    lb. 

After-aeqaired  Property.] — The  creditors  of  a 
manufacturer  resolved  on  a  liquidation  by  ar- 
rangement, and  'appointed  a  trustee  and  a  com- 
mittee of  inspection.  They  afterwards  passed  a 
resolution  accepting  an  offer  by  the  debtor  and 
B.,  a  friend  of  his,  to  purchase  "  the  whole  of  tba 
debtor's  estate  and  effects  "  for  6,000Z.,  towards 
which  the  debtor  was  to  contribute  2()0/.,  pay- 
able by  instalments.  A  deed  was  executed 
conveying  the  machinery,  stock-in-trade,  and  all 
other  property  then  vested  in  the  trustee  under 
the  liquidation,  or  which  he  had  power  to  dispose 
of,  to  B.  B.  took  the  debtor  into  partnership  in 
the  business,  and  the  instalments  were  all  duly 
paid.  The  debtor  then  applied  for  his  discharse, 
but  a  meeting  of  the  creditors,  summoned  to 
consider  the  question,  refused  to  grant  it  :— 
Held,  that  the  sale  included  all  the  future  pro- 
perty of  the  debtor,  and  that  the  debtor  was 
entitled  to  an  injujiction  restraining  the  com- 
mittee of  inspection  and  other  creditors  from 
taking  proceedings  against  property  acquired  by 
him  since  the  commencement  of  the  liquidation. 
Tinker,  Ex  parte,  France,  In  re,  9  L.  R.,  Ch. 
716  ;  43  L.  J.,  Bk.  147  ;  30  L.  T.  806.  Affirming 
43  L.  J.,  Bk.  91  ;  30  L.  T.  615  ;  22  W.  R.  794. 

The  creditors  of  a  liquidating  debtor  in  1877 
passed  a  special  resolution  authorizing  the  sale 
of  his  estate  to  the  trustee  at  such  a  price  as 
would  pay  a  dividend  of  5«.  in  the  pound  to 
the  creditors,  and  also  the  costs  of  the  liquida- 
tion. The  resolution  was  sanctioned  by  the 
court,  and  was  carried  out  by  the  trustee.  The 
debtor  was  not  a  party  to  the  arrangement,  and 
did  not  know  of  it  for  some  time  after^nid&. 
The  creditors  did  not  pass  any  formal  resolation 
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fixing  the  close  of  the  liqaidation,  or  granting  i 
the  debtor  a  discharge,  but  he  commenced 
another  business.  In  1881  this  came  to  the 
knowledge  of  the  trustee,  and  he  thereupon 
took  possession  of  the  debtor*s  stock-in-trade, 
claiming  it  on  behalf  of  the  creditors  under  the 
liquidation : — Held,  that  the  resolution  did  not 
amount  in  substance  to  a  close  of  the  liquidation 
or  a  discharge  of  the  debtor,  and  that  conse- 
quently the  trustee  was  entitled  to  the  debtor's 
after-acquired  property  for  the  benefit  of  the 
creditors.  Wainicright,  or  (rreetier.  Ex  parte,, 
Wainwright,  In  re,  19  Ch.  D.  140  ;  61  L.  J.,  Ch. 
67  ;  45  L.  T.  562  ;  30  W.  R.  125— C.  A.  Affirm- 
ing S.  a,  30  W.  R.  62. 

But  held,  that,  under  the  circumstances,  the 
costs  might  properly  be  the  subject  of  appeal, 
and  that  the  debtor's  costs  must  be  paid  out  of 
the  estate,  and  (reversing  the  decision  of  Bacon, 
C.  J.)  that  the  trustee's  costs  must  also  be 
allowed  out  of  the  estate.    lb. 

c.    Sale  of  Estate  to  Debtor. 

Authority  of  Trustee  to  sell  Estate  to  Debtor.] 
— The  creditors  of  a  liquidating  debtor  passed  a 
resolution  agreeing  to  the  liquidation,  appointing 
a  trustee,  and  directing  the  trustee  to  resell  to 
the  debtor  all  the  estate,  other  than  a  certain 
debt,  in  consideration  of  the  debtor's  promissory 
notes  for  7*.  6rf.  in  the  pound,  payable  by  three 
equal  instalments,  and  such  a  sum  as  would  pay 
the  costs  of  the  liquidation.  The  resolution  was 
subsequently  confirmed  and  registered  : — Held, 
that  the  clause  authorizing  the  trustee  to  resell 
the  estate  to  the  debtor  was  ultra  vires  and  void, 
and  must  be  rejected,  but  that  the  rest  of  the 
resolutions  were  not  thereby  rendered  invalid, 
and  that  the  liquidation  must  proceed  in  the 
ordinary  course.  Dugddle^  Ex  parte,  36  L.  T. 
324  ;  25  W.  R.  468. 

fkde  of  Debts  to  Debtor.] — To  an  action  for 
goods  sold,  the  defendant  pleaded  that  since  the 
cause  of  action  arose,  and  before  action,  the 
estate  of  the  plaintiff  went  into  liquidation  under 
the  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71), 
and  B.  was  duly  appointed  trustee.  The  plain- 
tiff replied  thatthe  trustee,  for  good  and  valuable 
consideration,  sold,  assigned,  and  transferred  to 
him  all  the  estate  vested  in  him  as  trustee  under 
the  liquidation  : — Held,  that  the  sale  was  war- 
ranted by  8.  25,  sub-s.  3,  and  the  plaintiff  entitled 
to  sue  in' his  own  name ;  and  that  the  replication 
was  no  departure  from  the  declaration.  Xitsim 
V.  Hardmicke,  7  L.  R.,  C.  P.  473  ;  26  L.  T.  846. 

9.   Scheme  of  Abeanqembnt. 

The  creditors  of  a  firm  of  liquidating  debtors 
agreed  to  a  scheme  of  arrangement  under  the 
Bankruptcy  Act,  1869,  s.  28,  which  was  sanc- 
tioned by  the  court.  Under  this  scheme  the 
assets  were  transferred  to  a  company,  which  was 
to  carry  on  the  business,  and  debentures  were 
issued  to  the  creditors  for  the  amount  of  their 
proved  debts,  which  were  to  be  payable  out  of 
the  surplus  profits,  after  meeting  certain  prior 
charges.  Among  the  creditors  was  C,  who  had 
accepted  accommodation  bills  to  a  large  amount 
for  the  firm,  and  who  afterwards  himself  filed  a 
liquidation  petition,  and  paid  his  creditors  a 
composition  of  4<.  in  the  pound.  The  holders  of 
the  bills  thus  accepted  proved  against  C.'s  estate, 


and  deceived  their  composition,  amounting  alto- 
gether to  about  32,000/.  They  also  proved  against 
the  estate  of  the  liquidating  firm  under  the 
scheme  of  arrangement.  Some  of  them  receive<l 
the  composition  before  proving,  and  consequently 
only  proved  for  16«.  in  the  pound ;  the  others 
proved  for  the  whole  amount.  C.  then  claimed 
to  stand  in  the  place  of  the  bill-holders  as  a 
creditor  of  the  liquidating  firm  to  the  extent  of 
what  he  had  paid  under  the  composition,  and  to 
have  debentures  issued  to  him  to  the  nominal 
amount  of  32,000/.  in  their  stead.  His  claim  to 
stand  in  the  place  of  those  bill-holders  who  bad 
received  their  composition  before  proving  under 
the  scheme  of  arrangement  to  the  extent  of  4*. 
in  the  pound  was  allowed  ;  but  as  to  the  others 
who  had  proved  for  the  whole  amount : — Held, 
first,  that  the  debentures  were  not  issued  to  the 
creditors  in  satisfaction  of  their  debts,  but  in 
substitution  for  the  dividends  which  under  a 
bankruptcy  would  have  been  payable  on  them. 
I'urquandj  Ex  parte,  FutJurgill,  In  re,  3  Ch.  D. 
445  ;  45  L.  J.,  Bk.  153— C.  A. 

Held,  secondly,  that  the  scheme  of  arrange- 
ment made  no  difference  in  the  relation  between 
C.  and  the  liquidating  firm,  namely,  that  of 
surety  and  principal  debtor,  and  therefore  that 
he  had  no  equity  to  receive  anything  out  of 
these  assets  till  the  creditors  had  been  actually 
paid  20«.  in  the  pound.  His  claim  to  debentures 
in  respect  of  that  part  of  the  composition  was 
consequently  disallowed.     lb. 

The  cnxlitors  of  a  bankrupt  agreed,  under  the 
Bankruptcy  Act,  1869,  s.  28,  to  a  scheme  for  the 
settlement  of  his  affairs,  which  was  afterwards 
approved  by  the  court.  The  scheme  provided 
that  a  composition  of  9x.  6<^.  in  the  pound  should 
be  paid  to  all  the  creditors  but  three  ;  that  the 
bankrupt  should  take  back  his  estate  ;  and  that 
the  adjudication  should  be  annulled.  The  three 
excepted  creditors  agreed  to  make  no  claim  on 
the  bankrupt  or  his  estate  for  three  years  from 
the  date  of  the  annulling  the  adjudication.  On 
the  20th  of  April,  1871,  the  order  to  annul  was 
made.  The  composition  was  paid,  the  bankrupt 
took  back  his  estate ;  he  traded  again  and  con- 
tracted fresh  debts,  and  on  the  1st  of  October, 
1875,  he  filed  a  liquidation  petition  : — Held, 
that  the  excepted  creditors  were  entitled  to 
prove  in  the  liquidation  and  to  receive  dividends 
pari  passu  with  the  new  creditors.  ItvsseU,  Ex 
parte,  Winn,  In  re,  2  Ch.  D.  424  ;  45  L.  J.,  Bk. 
85  ;  34  L.  T.  295  ;  24  W.  R.  802. 

The  creditors  of  a  trader  resolved  on  a  liquida- 
tion, and  also  that,  on  his  entering  into  a  cove- 
nant to  pay  the  trustee  5,000/.  by  ten  half-yearly 
instalments,  the  trustee  should  assign  to  the 
debtor  his  household  furniture,  and  allow  him  to 
carry  on  his  business,  accounting  to  the  trustee 
for  the  then  stock  in  hand,  and  that  within  a 
month  after  the  execution  of  the  covenant  by 
the  debtor  and  the  registration  of  the  resolution, 
the  discharge  of  the  debtor  should  be  granted  to 
him.  The  deed  of  covenant  was  executed  and 
the  debtor  was  thereupon  let  into  possession  of 
the  stock-in-trade  and  the  business,  which  he 
carried  on  for  more  than  two  years.  His  dis- 
charge was  also  granted  to  him.  Ultimately  the 
creditors  resolved  that  the  business  and  stock 
should  be  sold,  and  an  offer  to  buy  them  for 
3,000/.  was  accepted.  The  debtor  joined  in  the 
sale.  The  3,000/.  having  been  paid  to  the  trustee, 
and  the  debtor  having  died : — Held,  that  a  credi- 
tor whose  debt  was  contracted  after  the  debtor 
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had  resumed  his  business  was  not  entitled  to*  any 
lien  upon  the  3,000/.  or  any  part  thereof.  Robert- 
ton,  Ex  jmrtc,  Magnus,  In  re,  8  L.  R.,  Ch.  962 ; 
42  L.  J.,  Bk.  85  ;  29  L.  T.  124  ;  21  W.  R.  875. 

Order  approving  doet  not  onft  Jnrifldietlon 
of  Court  of  Bankmptey.]— The  effect  of  an  order 
of  the  Court  of  Bankruptcy,  approving  a  scheme 
of  settlement  under  the  Bankruptcy  Act,  1869, 
s.  28,  of  which  one  of  the  terms  was  the  annulling 
of  the  bankruptcy  and  vesting  the  property  of 
the  bankrupt  in  a  person  appointed  therein  pur- 
suant to  8.  81,  is  not  to  take  the  matter  out  of 
the  powers  of  the  Court  of  Bankruptcy  so  as  to 
prevent  the  general  rules  of  bankruptcy  applying. 
Went  V.  Baker,  1  Ex.  D,  44  ;  45  L.  J.,  Kx.  113  ; 
34  L.  T.  102 ;  24  W.  R.  277. 

Therefore,  in  an  action  brought  by  such  person 
duly  appointed  by  order,  for  work  done  by  the 
bankrupt  before  bankruptcy: — Held,  that  the 
defendant  had  a  right  to  set  off  a  claim  for  un- 
liquidated damages  which  would  have  been 
provable  under  the  bankruptcy.     Ih. 

10.  Employment  op  Debtob  to  realize 

Estate. 

Power  to  commit  Debtor.]— On  the  8th  of 
October  the  creditors  of  two  debtors,  who  were 
partners  in  trade,  resolved  on  a  liquidation,  and 
appointed  trustees,  and  on  the  5th  of  November 
they  granted  the  debtors  their  discharge  in 
respect  of  their  partnership  liabilities.  The 
trustees  employed  the  debtors  as  their  servants, 
at  a  weekly  salary,  to  realize  the  estate.  After 
the  order  of  discharge  was  granted  one  of  the 
debtors  received  moneys  on  account  of  the  part- 
nership estate,  and  applied  them  in.  paying  his 
separate  creditors.  An  order  was  made  by  the 
county  court  that  he  should  refund  the  moneys 
thus  misapplied,  and  he  failed  to  obey  the  order: 
— Held,  tbat  there  was  jurisdiction  under  the 
Bankruptcy  Act,  1869,  s.  19,  to  commit  him  for 
contempt  of  court.  Waters,  Ex  parte.  Waters, 
In  re,  18  L.  R.,  Eq.  701 ;  43  L.  J.,  Bk.  128  :  30 
L.  T.  766 ;  22  W.  R.  796. 

11.  Adjudicating  Liquidating  Debtob 

A  Bankbupt. 

Discretion  of  Court.]— When  a  debtor  against 
whom  a  petition  for  adjudication  has  been  pre- 
sented files  a  petition  for  liquidation,  the  court 
has  a  discretion  either  to  postpone  the  adjudica- 
tion till  after  the  meeting  of  creditors,  under  the 
Bankruptcy  Act,  1869,  s.  80,  sub-s.  10,  or  to  ad- 
judicate the  debtor  a  bankrupt  and  suspend  the 
I)roceedings  xmder  the  adjudication  under  r.  266 
of  the  Bankruptcy  Rules,  1870,  or  to  adjudicate 
him  a  bankrupt  simplv.  Walton,  Ex  parte, 
Dando,  In  re,  10  L.  R.,  Ch.  215  ;  44  L.  J.,  Bk.  37; 
32L.  T.  313;  23  W.  R.  778. 

Semble,  that  r.  266  is  only  intended  to  apply 
to  cases  where  the  judge  considers  that  the  pro- 
I)erty  would  not  be  sufficiently  protected  by  the 
I)roceedings  in  liquidation.    lb. 

The  power  given  to  the  court  by  s.  125,  sub-s, 
12  of  the  Bankruptcy  Act,  1869,  to  adjudge  a 
debtor,  who  has  filed  a  liquidation  petition,  a 
bankrupt,  may  be  exercised  even  though  no 
li(juidation  or  composition  resolutions  have  been 
passed  by  the  creditors.  Walker,  Ex  parte, 
MHenry,  In  re,  22  Ch.  D.  813 ;  52  L.  J.,  Ch. 
653  ;  48  L.  T.  291 ;  31  W.  R.  419— C.  A. 


Ho  Petition  required.] — ^When  the  court  is 
satisfied  that  proceedings  in  liquidation  cannot 
proceed  without  injustice  and  undue  delay  of 
creditors,  it  may  at  once  adjudicate  the  debtor 
bankrupt,  without  the  presentation  of  any 
petition  for  adjudication,  or  notice  to  the  cre- 
ditors. Marland,  Ex  parte,  Ashton,  In  re,  20 
L.  R.,  Eq.  777  ;  44  L.  J.,  Bk,  116  ;  32  L.  T.  875 ; 
23  W.  R.  951. 

Affldayitf  need  not  be  Be-fwom  when  Cr»- 
ditors  Besolve  on  Bankniptoy.] — When  at  the 
first  meeting  held  under  a  petition  for  liquidation, 
the  creditors  resolve  upon  a  bankruptcy,  and  a 
petition  for  adjudication  is  accordingly  presented, 
the  aflSdavits  of  debt  made  by  the  creditois 
under  the  petition  for  liquidation  need  not  be 
re-sworn  for  the  purposes  of  proofs  under  the 
bankruptcy.    Hopkins,  Ex  parte,  22  L.  T.  450. 

The  proper  course  is  to  transfer  the  proceed- 
ings under  the  petition  for  liquidation  to  the 
petition  for  adjudication  whereby  all  the  proceed- 
ings will  be  consolidated.    lb, 

12.  Second  Liquidation. 

When  a  resolution  for  composition  has  been 
passed  which  is  capable  of  being  enforced  against 
a  debtor,  he  cannot  present  a  second  petition  for 
liquidation  or  for  composition  ;  and  any  resolu- 
tion passed  under  such  a  petition  is  void,  and 
ought  not  to  be  registered.  Syd7iey  and  Wiggins, 
Ex  parte,  Sydney,  In  re,  10  L.  R.,  Ch.  208  ;  44 
L.  J.,  Bk.  21  ;  31  L.  T.  714  ;  23  W.  R.  205. 

Creditors  under  a  liquidation  petition  resolved 
that  the  liquidation  should  close,  and  the  trustees 
be  released  as  from  January,  1871,  but  no  order 
of  discharge  was  given  to  the  debtor.  Four 
years  after  the  debtor  filed  a  second  petition,  and 
the  creditors  again  resolved  on  liquidation:— 
Held,  that  the  creditors  under  the  second  petition 
need  not  give  notices  of  their  meetings  to  the 
creditors  under  the  first  petition.  Williams, 
Ex  parte,  Williams,  In  re,  20  L.  R,,  Eq.  743  ;  44 
L.  J.,  Bk.  122  ;  32  L.  T.  699  ;  23  W.  R.  790. 

A  debtor  having  commenced  proceedings  for 
liquidation,  his  creditors  passed  a  resolution 
that  his  discharge  should  be  granted  to  him  on 
his  paying  4,000Z.  in  a  month,  and  giving  a  bond 
for  payment  of  5,000/.  more  to  the  trustee  by 
five  yearly  instalments.  In  default  of  payment 
of  any  instalment,  the  whole  5,000/.  was  to 
become  payable  at  once.  The  4,000/.  was  paid, 
the  bond  given,  and  two  yearly  instalments  paid 
under  it,  but  default  was  made  in  payment  of 
the  third.  The  debtor  then  commenced  freh 
proceedings  for  liquidation,  and  presented  a 
statement  of  accounts  shewing  a  lar^  amount 
of  debts  and  hardly  any  assets.  He  was  in  re- 
ceipt of  half-pay  as  retired  officer  in  the  army. 
The  creditors  passed  a  resolution  that  the  affairs 
of  the  debtor  should  be  liquidated  by  arrange- 
ment ;  that  until  full  payment  of  the  debts  the 
debtor  should  pay  to  the  trustee  the  excess  of 
his  income  above  600/.  a  year ;  and  that  as  soon 
as  a  deed  had  been  executed  to  carry  the  reso- 
lutions into  effect  the  debtor  should,  without 
any  further  resolution,  be  discharged  from  the 
debts.  The  trustee  under  the  former  liquidation 
proved  for  the  3,000/.,  and  voted  for  the  reso- 
lutions without  the  consent  of  the  committee  of 
inspection,  and  without  his  vote  the  resolutions 
would  not  have  been  passed.  The  registrar 
having  refused  to  register  these  resolutions:-— 
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Held,  that  after  the  4,0002.  mentioned  in  the 
former  resolutions  had  been  paid  and  the  bond 
gi7en,  the  fatnre  property  of  the  debtor  was 
releasied,  and  that  the  former  liquidation  was  not 
pending  so  as  to  prevent  the  debtor  from  insti- 
tuting fresh  proceedings  for  liquidation.  Bustellf 
Mt  parte,  RuiseU,  In  re,  10  L.  R.,  Ch.  255  ;  44 
L.  J.,  Bk.  42  ;  32  L.  T.  4  ;  23  W.  R.  817. 

Held,  also,  that  the  trustee  under  the  former 
liquidation  had  all  the  rights  of  a  creditor  for 
3,0002.,  and  that  his  vote  in  the  second  liquidation 
was  effectual  whether  his  voting  as  he  did  was  a 
breach  of  trust  or  not.     lb. 

Held,  that  the  resolutions  under  the  second 
proceedings  were  manifestly  not  passed  for  the 
benefit  of  the  creditors,  but  for  the  sake  of  dis- 
charging the  debtor,  and  therefore  were  not 
binding  on  dissentient  creditors,  and  that  on  this 
ground  they  ought  not  to  be  registered.    Jb, 

XfBBct  0^  on  Property  of  the  Debtor.] — The  cre- 
ditors of  a  trader  who  had  filed  a  liquidation 
petition  resolved  that  he  should  have  his  dischai'ge 
when  they  had  received  2s.  in  the  pound  on  their 
debts.  The  estate  realized  only  half  that  sum. 
The  debtor  went  into  business  again  and  con- 
tracted new  debts,  and  afterwards  filed  a  second 
liquidation  petition: — Held,  that,  in  the  absence 
of  positive  evidence  that  the  trustee  or  the 
creditors  under  the  first  petition  were  aware  of 
the  subsequent  trading,  they  were  entitled  in 
priority  to  the  new  creditors  to  the  assets  acquired 
by  the  debtor  in  the  course  of  his  trading,  to  the 
extent  necessary  to  make  up  the  2*.  in  the  pound. 
^Fbrd,  Ex  parte,  Cav-ghey^  In  re,  1  Ch.  D.  521  ; 
45  L.  J.,  Bk.  96  ;  34  L.  T.  634  ;  24  W.  R.  690— 
C.  A.     Affirming  45  L.  J.,  Bk.  19. 

It  could  not  be  assumed  that  the  old  creditors 
intended,  when  they  passed  their  resolution, 
that  the  debtor  should  trade  again  in  order  to 
be  able  to  pay  the  2«.  in  the  pound.  lb* 

At  a  meeting  of  creditors  held  under  a  petition 
for  liquidation,  it  was  resolved  to  accept  a  com- 
position payable  by  three  instalments,  the  first 
two  of  wnich  were  to  be  secured  by  the  accept- 
ances of  the  debtor,  and  the  third  by  the 
acceptances  of  a  surety.  The  surety  required  as 
the  condition  of  giving  his  acceptances  that  the 
debtor  should  deposit  goods  to  the  amount 
thereof,  but  this  was  not  known  to  the  creditors. 
The  debtor  failed  to  pay  the  second  instalment, 
and  filed  a  second  petition  for  liquidation,  and 
the  trustee  appointed  under  the  second  petition 
applied  for  an  order  upon  the  surety  for  delivery 
up  of  the  goods  deposited: — Held,  that  the 
creditors  by  accepting  the  composition  had  left 
the  debtor  absolute  owner  of  the  assets,  and 
there  was  nothing  to  prevent  his  depositing 
them  as  he  had  done.  Mobinson,  In  re,  Burrell, 
I^x  paHe,  1  Ch.  D.  637 ;  45  L.  J.,  Bk.  68  ;  34 
1,.  T.  198  ;  24  W.  R.  353— C.  A. 

An  undischarged  liquidating  debtor  filed  a 
second  petition,  under  which  resolutions  were 
passed  and  registered,  empowering  the  trustee  to 
sell  the  estate  to  the  debtor  for  a  certain  sum,  on 
payment  whereof  the  debtor  was  to  be  entitled 
to  his  discharge.  The  sale  was  made,  the  debtor 
paid  the  money,  took  over  the  property,  traded 
therewith>  and  acquired  other  property.  The 
creditors  under  the  first  liquidation  established 
their  claim  to  the  whole  of  the  purchase-money. 
Am  parties  having  throughout  been  aware  of  the 
facts : — Held,  that  the  debtor  had,  by  paying 
the  money  to  the  trustee,  performed  the  condi- 


tion on  which  he  was  entitled  to  his  discharge, 
and  that  his  subsequently-acquired  property  was 
free  from  any  claim  under  the  second  liquidation. 
Caughey,  Ex  parte,  4  Ch.  D.  633 ;  46  L.  J., 
Bk.  18  ;  36  L,  T.  25  ;  25  W.  R.  308. 

13,  Stamp  Duty  on  Assets. 

Where  Aieets  exceed  Debts.] — When  the 
assets  of  a  liquidating  debtor  exceed  his  debts, 
stamp  duty  upon  the  registration  of  the  special 
resolution  of  the  creditors  is  not  payable  on  any 
amount  exceeding  the  sum  estimated  as  neces- 
sary to  pay  all  the  creditors  in  full.  Murray, 
Ex  parte,  Forrett,  In  re,  16  L.  R.,  Eq.  215  ;  42 
L.  JV,  Bk.  96 ;  28  L.  T.  678  ;  21  W.  R.  768. 

Xnit  be  Paid  on  Debtor^t  Estimate.] — A  debtor 
filed  a  liquidation  petition,  and  in  his  statement 
he  estimated  his  assets  at  4,660/.  The  creditors 
resolved  on  a  liquidation.  When  the  trustee 
presented  the  resolution  for  registration  he  had 
made  an  affidavit  in  which  he  stated  that  he 
believed  the  assets  would  not  realize  more  than 
1,0002.,  and  he  had  only  paid  stamp  duty  on 
1,0002.  It  did  not  appear  that  the  value  of  the 
assets,  as  estimated  by  the  debtor,  would  be  more 
than  enough  to  pay  the  creditors  in  full : — Held, 
that  stamp  duty  must  be  paid  on  the  amount  of 
the  debtor  s  estimate.  Berger,  In  re,  16  L.  R.,  Eq. 
23  ;  42  L.  J.,  Bk.  97  ;  29  L.  T.  76  ;  21  W.  R. 
883. 

BeftLsal   of  Begiitration — ^Betnm  of  Stamp 

Duty. ]^— When  the  registration  of  liquidation 
resolutions  is  refused,  the  court  has  no  power  to 
order  repayment  of  the  ad  valorem  duty  paid 
on  the  presentation  of  the  resolutions  for  registra- 
tion. The  only  mode  of  obtaining  a  return  of 
the  duty  is  by  a  memorial  to  the  Commissioners 
of  Inland  Revenue.  Izard,  Ex  parte,  Moir, 
In  re,  20  Ch.  D.  703  ;  61  L.  J.,  Ch.  939  ;  47  L.  T. 
212  ;  30  W.  R.  861— C.  A. 

14.  Jurisdiction  op  Coubt  op  Bankbuptcy. 

To  rettrain  Aetioni — Not  before  Appointment 
of  Beeeiyer.] — Before  the  Court  of  Bankruptcy 
will  grant  an  injunction  in  any  matter  a  receiver 
must  be  appointed.  Robinson,  In  re,  22  L.  T. 
247. 

Before  Appointment  of  Tmstee.] — The 

court  has  power  to  grant  an  injunction  on  the 
application  of  the  receiver  under  a  liquidation 
by  arrangement,  before  a  trustee  has  been  ap- 
pointed. Isaac,  Ex  parte,  Be  VecchJ,  In  re,  6 
L.  R.,  Ch.  68  ;  40  L.  J.,  Bk.  19  ;  22  L.  T.  623  ; 
19  W.  R.  38. 

Affldayit] — When  an  injunction  is  sought 

to  restrain  proceedings  in  actions  brought  against 
the  debtor  who  has  presented  a  petition  for 
arrangement,  the  nature  of  the  debts  in  the 
actions  sought  to  be  restrained  must  be  set  out 
in  the  affidavit  filed  in  support  of  the  applica- 
tion.    Anm.,  22  L.  T.  247. 

Notice  to  Creditor.] — The  court  will  not, 

in  the  case  of  liquidation  upon  a  debtor's  own 
petition,  interfere  to  restrain  creditors  from 
pursuing  their  legal  remedies  without  proper 
notice  iJing  given  to  them.     Afion.,  21  L.  T.  685. 

A  London  tradesman  was  enjoined  by  the 
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county  court  of  Devon  from  proceeding  with  an 
action  to  tiy  the  right  to  goods  claimed  as  part 
of  the  property  of  a  bankrupt.  The  injunction 
order  was  obtained  ex  parte  without  notice  to 
the  creditor,  and  contained  no  undertaking  on 
the  part  of  the  trustee  in  bankruptcy  to  proceed 
to  try  the  right  to  the  goods  or  to  answer  damages 
arising  from  the  delay  caused  by  the  injunc- 
tion : — HeW,  that  the  order  was  irregular. 
Eneheru'h  and  Barrett^  In  re^  Malet,  Ex  parte ^ 
20  \Y.  R.  766. 


Aotions  of  Contract  bat  not  of  Tort.] — A 


creditor  brought  an  action  against  his  debtor,  in 
which  he  joined  counts  in  contract  for  breach  of 
promise  in  not  accepting  certain  bills  of  ex- 
change, with  count  in  tort  for  misrepresenta- 
tions contained  in  a  letter  written  by  the  debtor. 
The  debtor  afterwards  filed  a  petition  for  liquida- 
tion, and  the  creditors  agreetl  to  a  composition  : — 
Held,  that  the  debtor  was  entitled  to  an  injunc- 
tion to  restrain  the  plaintiff  from  proceeding  at 
law  on  the  counts  in  contract,  but  that  the  court 
had  no  jurisdiction  to  restrain  him  from  pro- 
ceeding on  the  counts  in  tort.  Baum^  Ex  parte ^ 
Edwards,  In  re,  9  L.  R.,  Ch.  673  ;  41  L.  J., 
Bk.  25  ;  31  L.  T.  12. 

Held,  also,  that  the  creditor  having  elected  to 
proceed  at  law,  could  not  receive  a  composition 
in  respect  of  what  he  might  fail  to  recover  in  the 
action.    lb, 

Debt  inenrred  by  Xeani  of  Fraud.] — 

After  a  liquidating  debtor  has  obtained  his  dis- 
charge, a  creditor,  whose  debt  has  been  incurred 
by  means  of  fraud,  is  entitled  to  sue  the  debtor 
at  law  for  the  amount  of  the  debt,  notwith- 
standing that  the  liquidation  is  not  closed,  and 
that  he  has  proved  the  debt  in  the  liquidation. 
The  Court  of  Bankruptcy  will  not,  in  such  a 
case,  restrain  the  action.  Hemming,  Ex  parte, 
Chatterton.  In  re,  13  Ch.  D.  163  ;  41  L.  T.  613  ; 
28  W.  R.  218— C.  A. 

If  the  creditor  has  received  any  dividends  in 
the  liquidation,  the  debtor  will  only  remain 
liable  for  the  unpaid  balance  of  the  debt ;  and, 
if  no  dividends  have  been  paid,  the  debtor,  if  he 

Ea}'s  the  creditor  in  full,  is  entitled  to  stand  in 
is  place  in  respect  of  any  dividend  which  may 
be  declared  on  the  debt  in  the  liquidation.     lb. 

Whether  e.  15  of  the  Debtors  Act,  1869,  applies 
to  a  liquidation  by  arrangement,  quaere.    lb. 


Ejectment.] — The  court  will,  upon  the 


motion  of  the  receiver  under  a  petition  for 
adjudication,  restrain  an  ejectment  brought 
against  him  since  the  presentation  of  the  petition 
with  the  view  of  saving  expense  to  the  estate. 
Bett»,  Ex  parte,  Figuls,  In  re,  22  L.  T.  245. 

When,  after  a  petition  for  liquidation  filed  by 
a  debtor,  a  mortgagee  of  his  farm  brings  an  eject- 
ment to  recover  possession  of  the  property,  the 
court  has  jurisdiction  to  restrain  the  action  until 
after  the  first  meeting  of  creditors.  Jordan,  In 
re,  18  W.  R.  863. 


Action    as    to    Property.] — Under   the 


Bankruptcy  Act,  1869,  the  Court  of  Bankruptcy 
has  jurisdiction  to  restrain  the  proceedings  in 
an  action,  the  object  of  which  is  in  effect  to 
determine  whether  certain  goods  form  part  of  a 
bankrupt's  estate.  Colutn,  Ex  parte,  SparJee,  In 
re,  7  L.  R.,  Ch.  20 ;  41  L.  J.,  Bk.  17  ;  25  L.  T. 
473  ;  20  W.  R.  69— L.  J. 


A  trader,  in  May,  1870,  being  in  want  of 
money,  borrowed  of  C.  66/.  on  the  security  of 
two  bills  of  sale,  by  which  he  assig^ied  the  whole 
of  his  property,  worth  about  600/.,  to  him.  It 
was  agreed  verbally  between  them  that  these 
bills  of  sale  should  be  given  up  within  the  period 
limited  for  registration,  and  new  bills  of  sale 
from  time  to  time  substituted  for  them.  This 
was  done  twice.  The  last  bills  of  sale  were  given 
on  the  20th  July,  1870.  No  fresh  advance  was 
made  on  the  occasion  of  the  renewal.  On  the 
9th  of  August,  1870,  the  trader  filed  a  petition 
for  liquidation  by  arrangement,  and  on  the  next 
day  the  bills  of  sale  of  the  20th  July  were  regis- 
tered. The  trustee  took  possession  of  the  goods 
comprised  in  the  bills  of  sale,  and  the  mortgagee 
brought  an  action  ngainst  him  to  recover  posses- 
sion of  the  goods  : — Held,  that  the  Court  of 
Bankruptcy  had  jurisdiction  to  restrain  the  pro- 
ceedings in  the  action,  and  that  an  injunction 
restraining  these  proceedings  was  rightly  granted. 
lb. 

Held,  also,  that  the  bills  of  sale  were  vdd  as 
against  the  trustee.    lb, 

B.  having  obtained  judgment  against  J.,  the 
sheriff  levied  upon  his  goods.  He  presented  a 
petition  for  liquidation  by  arrangement,  and  the 
county  court  granted  an  interim  injunction  re- 
straining B.  and  the  sheriff  from  proceeding 
further  under  the  execution.  Trustees  of  the 
bankrupt's  estate  were  appointed,  and  by  mutual 
arrangement  on  payment  of  25/.  by  the  trustees 
to  the  sheriff  the  execution  oflScer  was  with- 
drawn, and  the  court  continued  the  injunctioo. 
The  trustees  proceeded  to  administer  the  estate  :— 
Held,  that  the  injunction  order  be  discharged, 
and  that  the  trustees  account  for  and  pay  over 
to  B.  the  ne£  proceeds  of  the  goods  sold,  Bailry, 
Ex  parte,  Jecks,  In  re,  20  W.  R.  76, 


By  Bill  of  Sale  Holder.]— The  holder  of 


a  bill  of  sale  took  possession  of  the  goods  of  the 
debtor,  who,  a  day  or  two  afterwards,  filed  his 
petition  under  the  arrangement  clauses.  He 
was  subsequently  appointed  receiver  under  the 
petition,  and  upon  his  appointment  withdrew 
his  man  from  possession,  wherenpon  the  trustee 
entered,  and  sold  the  goods  as  part  of  the  debtor  ^ 
estate.  He  then  commenced  an  action  against 
the  trustee  to  recover  the  proceeds  of  the  sale  :— 
Held,  that  the  trustee  was  right,  and  that  the 
court  was  justified  in  restraining  the  further 
proceeding  in  the  action.  Macdonald,  Ex  parte-, 
Bevertdge,  In  re,  24  L.  T.  475  ;  19  W.  R.  717. 


Chancery  Suits.] — The  fact  of  a  debtor 


before  a  Court  of  Bankruptcy  being  the  sole 
defendant  in  a  chancery  suit,  is  not  of  itself 
sufficient  ground  for  an  application  to  a  Court  of 
Bankruptcy  to  stay  proceedings  in  the  chancery 
suit.  Mide,  Ex  parte,  Turner,  In  re,  20  W.  B. 
508. 

The  Court  of  Bankruptcy  will  not  interfere  in 
such  a  case  except  when  such  interference  is 
requisite  for  protecting  the  general  interests  of 
the  creditors.    lb. 


In  the  Case  of  Partners.] — When  one 


partner  of  a  firm  files  a  petition  for  liquidation 
by  arrangement,  the  court  has  no  jurisdictioa 
to  restrain  an  action  by  a  creditor  of  the  firm 
against  all  the  partners.  Itaae,  Ejp  parte^  Ik 
Veccl^,  In  re,  6  L.  R.,  Ch.  58  ;  40  L.  J.,  Bk.  19; 
22  L.  T.  523  ;  19  W.  R.  38. 
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EngUslL  Creditor  Suing  in  Foreign  Conrt.  ] 

— The  court  will  grant  an  injunction  to  restrain 
the  proceedings  of  an  English  creditor  in  a 
foreign  court  for  a  debt  incurred  in  England 
tigainst  the  debtor  who  has  filed  a  petition  for 
liquidation.  OrmUton,  Ex  parte,  Distin,  In  re, 
24  L.  T.  197. 

Action  in  Ireland.  1 — The  court  granted 

an  injunction  to  restrain  tne  prosecution  of  an 
action  in  Ireland  upon  a  claim,  which,  if  due, 
would  be  provable  under  a  deed  of  inspection 
executed  in  December,  1869.  Tait,  Ifi  rf,  13 
L.  R.,  Eq.  311  ;  41  L.  J.,  Bk.  32 ;  20  \V.  R.  318. 

Action  in   Hew  York.]  —  A  trader  in 

London)  being  in  difficulties,  sent  round  a  letter 
to  his  creditors,  asking  for  indulgence ;  there- 
upon certain  creditors  in  New  York  commenced 
actions  in  the  New  York  courts  in  respect  of 
bills  accepted,  made  payable,  and  dishonoured 
in  London  to  attach  the  debts  due  to  him  from 
various  New  York  firms.  The  trader  imme- 
diately filed  a  petition  for  liquidation,  a  receiver 
was  appointed,  and  application  made  for  an 
injunction  to  restrain  the  actions  in  the  New 
York  courts : — Held,  that  the  court  would  not 
grant  an  injunction  against  the  foreign  creditors 
suing  abroad.  ClMpman,  In  re,  15  L.  R.,  Eq. 
75  ;  42  L.  J.,  Bk.  38  ;  27  L.T.  628  ;  21  W.  R.  104. 


Foreign  Creditor  Suing  in  English  Court.] 


But  the  Court  of  Bankruptcy  has  jurisdiction  to 
and  will  restrain  a  foreign  creditor,  who  is  suing 
the  debtor  in  an  English  court,  from  proceeding 
in  his  action,  after  he  has  had  notice  of  the  filing 
of  a  petition  for  liquidation  by  the  debtor.  Lore- 
rin^,  Ej-  parte,  Tlwrpe,  In  re,  27  L.  T.  863  ;  21 
W.  R.  327. 


Beitraining  Debtor.] — At  the  first  meet- 


ing of  the  creditors  under  a  liquidation  petition, 
one  person  who  claimed  to  be  the  largest  credi- 
tor was  ejected  by  force  and  not  allowed  to  vote. 
Resolutions  were  passed  by  the  other  creditors 
present,  but  the  registration  of  them  was  opposed 
l>v  the  excluded  creditor,  and  the  court  refused 
to  allow  them  to  be  registered.  The  debtor  soon 
afterwards  commenced  an  action  against  the 
excluded  creditor  for  a  balance  which  he  allei^cd 
to  be  due  to  him.  At  this  time  no  order  had 
lx?en  made  for  the  dischai*ge  of  a  receiver,  who 
had  been  appointed  under  the  petition  : — Held, 
that  there  was  jurisdiction  to  restrain  the  debtor 
from  proceeding  with  his  action.  Taylor,  Ex 
parte,  Morrhy,  In  re,  18  L.  R.,  Eq.  256  ;  43 
L.  J.,  Bk.  103  ;  30  L.  T.  473  ;  22  W.  R.  613. 

But  the  excluded  creditor  was  required  to 
undertake  to  apply  within  a  fortnight  either  for 
an  order  to  call  a  fresh  first  meeting  of  the 
creditors  under  the  i)etition,  or  for  an  adjudica- 
tion of  bankruptcy  against  the  creditor.    lb, 

Distressee.] — A  distress  for  rent  is  not  "an 
execution  or  legal  process "  within  those  terms 
in  s.  13,  and  therefore  where  a  gas  company  who, 
br  an  express  section  in  its  special  act,  was 
authorized  to  recover  rent  and  charges  due  to  it 
for  gaa  "by  the  same  means  as  landlords  may 
recover  rent  in  arrear,"  after  notice  of  filing  a 
petition  for  liquidation  by  arrangement  distrained 
upon  the  goods  of  the  debtors  for  a  sum  due  for 
f^as  supplied,  and  the  county  court  judge  granted 
An  injunction  restraining  further  proceedings  in 

VOL,   I, 


the  distress : — Held,  that  the  injunction  had  been 
improperly  granted,  and  that  the  distress  was 
good  against  the  trustee  under  the  liquidation. 
Binnbufham  and  Staffordshire  Gas  Light  Qmi- 
pany,  Ex  parte,  Eanshatc,  In  re,  11  L.  R.,  Eq. 
615  ;  40  L.  J.,  Bk.  52  ;  24  L.  T.  639 ;  19  W.  R.  603. 

The  Court  of  Bankniptcy  has  jurisdiction  to 
restrain  a  distress  for  rent  or  other  legal  proceed- 
ing against  the  debtor  or  his  estate  in  respect  of 
any  debt  provable,  and  to  decide  the  question  of 
the  landlord's  right  to  distrain.  Russell,  Ex 
parte,  18  W.  R.  753. 

A  wine  warehouseman  had  been  in  the  habit  of 
receiving  wine  belonging  to  other  persons,  in  cask 
and  in  bottle,  and  properly  storing  and  ware- 
housing the  same.  It  was  also  a  part  of  his  busi- 
ness to  bottle  wine  for  other  persons,  and  to  see 
that  it  was  properly  stored  away  in  bins  and 
kept  at  a  proper  temperature,  so  as  to  bring  it  to 
maturity  ;  and  also  to  receive  wine  for  the  pur- 
pose of  having  it  bottled  and  forthwith  returned. 
The  landlord  of  the  premises  where  the  wines 
were  deposited  having  levied  a  distress  for  rent, 
and  the  warehouseman  having  filed  a  i)etition 
for  liquidation,  and  applied  for  an  injunction  rc- 
sti-aining  the  landlord  from  proceeding  to  a  sale : 
— Held,  that  wine  in  cask  or  in  bottle  could  not 
be  deemed  "  perishable,"  and  that,  inasmuch  as 
it  could  not  reasonably  be  said  that  the  deposit- 
ing wine  in  another  person's  cellar  was  an  inci- 
dent to  the  trade  carried  on  by  the  owner  of  the 
wine,  the  wine  was  liable  to  distress,  except  as 
to  that  portion  of  it  which  had  been  sent  in  for 
the  purpose  of  being  bottled  and  returned  to  the 
owner  at  a  day  named.    Ih. 

After  a  liquidation  petition  had  been  filed  and 
a  receiver  had  been  appointed,  and  had  taken 
possession  of  the  debtor's  property,  the  debtor's 
landlord,  without  asking  the  leave  of  the  court, 
levied  a  distress  for  a  years  rent  due  to  him. 
The  judge  of  the  county  court  restrained  the 
landlord  from  proceeding  with  his  distress,  and 
ordered  him  to  be  committed  for  contempt  of 
court : — Held,  that  the  court  could  not  interfen; 
with  the  statutory  right  given  to  the  landlord  by 
the  Bankruptcy  Act,  1869,  s.  34,  and  the  order 
for  committal  discharged.  Till,  Ex  jtarte,  May- 
heii\  In  re,  16  L.  R.,  Eq.  97  ;  42  L.  J.,  Bk.  84  ; 
21  W.  R.  57K 

Mortgagees.] — L.,  in  June,  1863,  for  further 
securing  1,000/.  then  advanced  by  C,  assigned  to 
C.  his  household  furniture,  farming  stock,  crops. 
&c.,  and  the  deed  contained  a  power  of  sale  in 
case  of  default  of  payment  on  demand.  In 
February,  1870,  C.'s  executor,  after  demand  made 
and  default  of  payment,  seized  and  sold.  In 
March,  1870,  L.  filed  a  petition  for  liquidation, 
and  obtained  an  order  from  a  county  court  re- 
straining C.'s  executor  from  taking  further  pro- 
ceedings until  further  ordere,  and  alsorcstraininjr 
the  incoming  tenant  from  paying  the  purchase - 
money  of  a  portion  of  the  property  : — Held,  that 
as  the  property  had  become  the  property  of  th  ■ 
mortgagee,  there  was  no  authority  or  right  in  the 
court  to  interfere  with  his  possession.  Crofit. 
Ex  parte,  Lawrance,  In  re,  18  W.  II.  756. 

Under  certain  circumstances  the  court  will  derl 
with  claims  between  a  legal  mortgagee  and  the 
receiver ;  as  where  the  debtor,  having  mortgaged 
all  his  property,  absconded  with  the  money,  the 
court  ordered  the  property  to  be  sold,  and  after 
payment  of  the  principal,  interest  and  costs  due 
to  the  mortgagee,"  and  the  costs  of  sale,  the  residue 
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of   the  purchase-money  to  be  paid  into  court. 
BettSy  Ex  parte,  FigvU,  In  re,  22  L.  T.  245. 

PetltioiL  of  Sight.] — A  person  was  adjudicated 
bankrupt  under  the  Bankruptcy  Act,  1861.  He 
BubBcquently  presented  a  petition  of  right  in  the 
Queen's  Bencn,  praying  the  recovery  of  a  sum  of 
money  due  to  him  from  the  Lords  of  the  Ad- 
miralty. An  injunction  staying  all  further  pro- 
ceedings in  this  petition  was  issued  against  him 
by  the  Court  of  Bankruptcy  under  the  Bank- 
ruptcy Act,  1869.  The  bankrupt  disputed  the 
validity  of  this  order,  and  proceeded  with  his 
petition  of  right  after  service  of  the  order  : — 
Held,  that  he  was  guilty  of  a  contempt  of  court 
in  so  doing.  Davis,  In  re,  21  L.  T.  685  ;  20 
W.  B.  766. 

Sales  by  the  Sheriif.]— The  court  will,  after 
the  presentation  of  a  petition,  interfere  to  restrain 
a  sale  of  the  property  of  the  bankrupt  by  the 
sheriJS,  although  the  sheriff  was  in  possession  prior 
to  the  adjudication.     Tidey,  In  re,  21  L.  T.  685. 

Sequestration.] — A  sequestration  in  a  chancery 
suit  is  "  legal  process  "  within  the  Bankruptcy 
Act,  1869,  8.  13.  Ilitglies,  Ex  part^.  Brown,  In 
re,  12  L.  R.,  Eq.  137  ;  40  L.  J.,  Bk.  46  ;  19  W.  R. 
771. 

Where  the  usual  order  directing  a  sale  by  the 
sequestrators  had  been  made  by  the  Court  of 
Chancery,  and  the  owner  of  the  property  was 
adjudicated  bankrupt  before  the  sale : — Held, 
that  the  Court  of  Bankruptcy  had  jurisdiction  to 
restrain  the  sale.     Ih, 

Effect  of  Iigunotion.] — It  is  a  matter  for  the 
exercise  of  judicial  discretion  whether  or  not  an 
injunction  shall  be  granted  under  Rule  260. 
Mills,  Ex  parte.  Manning,  In  re,  6  L.  R.,  Ch. 
594  ;  40  L.  J.,  Bk.  89  ;  24  L.  T.  859  ;  J9  W.  R.  912. 

M.  &  B.  jointly  accepted  a  bill :  before  the 
bill  matured  M.  petitioned  for  arrangement  of 
his  affairs  by  liquidation.  The  creditora  resolved 
upon  liquidation,  and  a  trustee  was  appointed. 
Afterwards  the  holder  of  the  bill,  which  had  been 
meanwhile  dishonoured,  sued  M.  &  B.  upon  it. 
They  pleadal  non-acceptance.  Notice  of  trial 
was  then  given  ;  subsequently  to  Which  an  in- 
junction was  granted  by  the  registrar,  restrain- 
ing further  proceedings  in  the  trial  against  M.  : 
— Held,  that  the  application  for  an  injunction 
ought  to  have  been  made  at  once  before  pleading 
in  the  action ;  and  that  the  proper  order  now  was 
merely  to  restrain  execution  against  M.    lb. 

An  injunction  is  merely  for  the  protection  of 
the  debtor's  estate,  and  has  no  effect  on  the  rights 
of  the  creditors,  inter  se.  Roche,  Ex  parte.  Hall, 
In  re,  6  L.  R.,  Ch.  795 ;  40  L.  J.,  Bk.  70  ;  25  L.  T. 
287;  19  W.R.  1129. 

15.  Transfer  from  one  District  to 
Another. 

Liquidation  proceedings  were  begun  by  mis- 
take in  a  county  court,  when  the  debtor  lived 
beyond  the  limits  of  its  district.  The  mistake 
was  not  discovered  till  just  before  the  second 
meeting  of  creditors,  and  thereupon  they  passed 
a  resolution  to  transfer  the  proceedings  to  the 
proper  court  The  registrar  refused  to  register 
the  resolutions,  on  the  ground  that  all  the  pro- 
ceedings were  a  mere  nullity.  On  appeal  he  was 
directed  to  register  the  resolutions,  and  the  pro- 


!  ceedings  were  transferred.  BucJdand,  Ex  parte, 
15  L.  R.,  Eq.  221  ;  42  L.  J.,  Bk.  32;  21  W.R. 
291. 

An  extraordinary  resolution  presented  to  the 
registrar  under  the  Bankruptcy  Act,  1869,  s. 
126,  must  be  properly  stamped  and  also  verified 
by  affidavit  before  the  registrar  can  receive  it  for 
the  purpose  of  registering  or  filing  it.  Datu, 
Ex  parte,  Davis,  In  re,  7  L.  R.,  Ch.  526 ;  41 
L.  J.,  Bk.  69  ;  27  L.  T.  53  ;  20  W,  R.  791. 

A  direction  to  transfer  the  proceedings  t^ 
another  court  is  part  of  the  resolution  in  which 
it  is  inserted,  and  has  no  validity  till  such  re* 
solution  has  been  registered.    lb, 

Meetings  of  Joint  and  Separate  Crediton.}- 

The  proceedings  under  a  liquidation  petition  filed 
by  partners  cannot  be  transferred  from  the  court 
in  which  they  were  commenced  to  another 
court,  unless  a  resolution  directing  the  transfer 
is  passed,  not  only  by  a  general  meeting  of  the 
joint  creditors,  but  also  by  separate  general 
meetings  of  the  separate  creditors  of  eadi  part- 
ner. Rule  285  applies  to  all  cases  in  which 
meetings  of  creditors  have  to  be  held  under  a 
liquidation  petition  by  partners,  and  in  all  such 
cases  separate  meetings  must  be  held  of  the 
joint  creditors,  and  of  the  separate  creditors  of 
each  partner.  Ilorrocks,  Ex  parte.  Wood,  In  re, 
19  Ch.  D.  367  ;  51  L.  J.,  Ch.  261  ;  45  L.  T. 
692  ;  30  W.  R.  298— C.  A.  Affirming  45  L.  T. 
559. 

16.  Costs  of  Liquidation. 

Costs  a  First  Charge.]— The  costs  of  the  re- 
ceiver under  a  liquidation  petition  ought  to  be 
paid  out  of  the  estate  in  priority  to  the  costs  of 
the  debtor's  solicitor.  The  first  charge  on  the 
assets  is  for  the  costs  of  realizing  them.  Bi*yle, 
Ex  parte,  Johnson,  In  re,  20  L.  R.,  Eq.  780  ;  32 
L.  T.  39  ;  23  W.  R.  908. 

A  trustee  in  a  liquidation  who  had  paid  the 
costs  of  the  debtor's  solicitor  out  of  the  assets, 
which  were  insufficient  to  pay  both  those  costs 
and  the  costs  of  the  receiver,  was  ordered  to  pay 
the  receiver's  costs  personally.     lb. 

Where  Debtor  adjudicated  Bankrupt.]  —  A 

debtor  filed  a  petition  for  liquidation  of  his 
affairs  by  arrangement,  but  no  resolution  was 
come  to  by  the  creditors.  The  debtor  was  subee- 
queutly  adjudicated  bankrupt  : — Held,  that  the 
costs  of  the  liquidation  proceedings  must.,  in  the 
absence  of  proof  that  the  debtor  had  acted  from 
corrupt  or  improper  motives,  be  paid  out  of  the 
estate.  Haives,  In  re,  Jeffery,  Ex  parte,  9  L.R^ 
Ch.  144  ;  43  L.  J.,  Bk.  27  ;  29  L.  T.  859  ;  22  W.  R. 
287.  Affirming  17  L.  R.,  Eq.  61 ;  43  L..  J.,  Bk. 
1 ;  29  L.  T.  433  ;  22  W.  R.  57. 

A  liquidation  by  arrangement  was  rejected  by 
the  creditors,  but  a  receiver  appointed  under  the 
liquidation  remained  in  office  when  the  debtor 
was  adjudged  a  bankrupt  : — Held,  that  the  pro- 
ceedings in  liquidation  were  pending  so  as  to 
enable  the  court,  under  r.  292  of  the  Bank- 
ruptcy Rules,  1870,  to  direct  the  trustee  of  the 
bankruptcy  to  pay  the  costs  of  the  liouidatioiu 
lb, 

Acconntant's  Charges.]— A  debtor,  prior  to 
filing  a  petition  for  liquidation  of  his  aSsiis 
by  arrangement,  employed  an  accountant  to 
make  up  his  books,   and  deposlteti    a   sum  <^ 
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money  with  him.  Three  days  afterwards  the 
petition  was  filed,  and  the  accoantant  was  ap- 
pointed receiver.  The  registrar  ordered  the  re- 
ceiver to  pay  over  the  balance  of  the  sum 
deposited  with  him  after  deducting  only  the 
taxed  amount  of  his  charges  as  receiver  in 
liquidatioQ,  and  refused  to  allow  him  to  make 
any  deduction  in  respect  of  his  services  rendered 
to  the  debtor  during  the  three  days  before  the 
petition  was  filed  : — Held,  that  the  accountant 
was  entitled  to  a  reasonable  remuneration  for 
those  services,  and  that  the  registrar  ought  to 
have  ascertained  what  was  a  reasonable  re- 
muneration with  the  assistance  of  the  taxing 
master,  though  it  would  not  be  a  formal  taxa- 
tion, as  chaiges  in  respect  of  services  rendered 
prior  to  the  commencement  of  the  liquidation 
did  not  come  within  the  5th  rule  of  the  Bank- 
ruptcy Rules,  1871.  Banks,  Ex  partCy  Prince^ 
In  re,  31  L.  T.  530— L.  J. 


XVIII.    COMPOSITION   UNDER   THE 
BANKRUPTCY    ACT,    1869. 

1.  Genebal  Pbinciples. 

Distinction  between  Bankruptcy  and  €k>mpo- 
dtion..] — A  bankruptcy  and  a  composition  ar- 
rangement under  s.  126  of  the  Bankruptcy  Act, 
1869,  differ  materially  from  each  other.  Brea- 
laver  v.  Bratvn,  3  App.  Cas.  672  ;  47  L.  J.,  C.  P. 
729  ;  39  L.  T.  67  ;  26  W.  R.  636. 

A  resolution  to  accept  a  composition  and  the 
acceptance  of  it  have  not  the  same  effect  as  a 
discharge  in  a  regular  bankruptcy.    lb. 


ProTiAont  for  Protection  of  Debtor.] — 


The  provisions  for  the  protection  of  a  debtor 
in  s.  12  of  the  Bankruptcy  Act,  1869,  and  r. 
289  of  the  Bankruptcy  Rules,  1870,  do  not  apply 
to  a  composition.  JPashler  v.  Vincent,  8  Ch.  D. 
825  ;  27  W.  R.  2— C.  A. 


JnriBdiction  to  Commit  for  Contempt.] — 


Sect.  96  of  the  Bankruptcy  Act,  1869,  does  not 
apply  to  composition  proceedings  ;  and  when  re- 
solutions for  a  composition  have  been  registered 
there  is  no  jurisdiction  to  examine  anyone  under 
that  section.  Willey^  Ex  parte ^  Wright ^  In  re, 
23  Ch.  D.  118  ;  52  L.  J.,  Ch.  546  ;  48  L.  T.  380  ; 
31  W.  R.  653— C.  A.  Reversing  48  L.  T.  79  ;  31 
W.  B.  383. 

Distinction  between  Liquidation  and  Composi- 
tion.]— The  rights  of  a  debtor  and  his  creditors 
are  wholly  different  in  the  two  cases  of  liquida- 
tion by  arrangement  under  s.  125,  and  compo- 
sition under  s.  126,  though  both  proceedings  are 
begun  by  the  debtor  filing  a  petition  and  a  de- 
claration of  his  inability  to  pav  his  debts.  Bir- 
mingham Gaslight  and  Cbke  Company,  Ex 
parte,  Adams,  In  re,  11  L.  R.,  Eq.  204 ;  40  L.  J., 
Bk.  1  ;  24  L.  T.  42  ;  19  W.  R.  123. 

Sights  of  Debtor  over  Property.] — A  debtor 
who  has  filed  a  petition  for  liquidation  and  has 
effected  a  composition  with  his  creditors,  has 
complete  dominion  over  his  property,  and  full 
power  to  dispose  of  it  until,  upon  action  taken 
by  his  creditors  under  the  Bankruptcy  Act,  1869, 
8.  126,  the  composition  has  been  set  aside  and 
the  debtor  adjudged  a  bankrupt :  and  a  pur- 
chaser from  Mm  is  not  bound  to  inquire  as  to 


the  payment  of  instalments  under  the  composi- 
tion. Kearley  and  Clayton^*  Contract,  In  re^  7 
Ch.  D.  615  ;  47  L.  J.,  Ch.  474  ;  38  L.  T.  92  ;  26 
W.  R.  324. 

When  a  resolution  to  accept  a  composition  has 
been  duly  passed  and  registered  the  property  of 
the  debtor  is  not  taken  from  him,  or  vested  in  a 
trustee,  or  distributed  in  the  same  manner  as  in 
bankruptcy  ;  and  there  is  no  power  to  deprive 
secured  creditors  of  their  securities.    2b. 

Under  a  statutory  power  to  levy  money  due  by 
distress  and  sale  a  creditor  seized  his  debtor's 
goods.  The  debtor  then  filed  in  the  county 
court  a  petition  for  liquidation  and  obtained  an 
injunction  restraining  the  creditor  from  selling. 
A  resolution  to  accept  a  composition  was  after- 
wards duly  passed  by  the  requisite  majority  of 
creditors  and  registered.  The  county  court 
having  made  an  order  on  the  creditor  to  deliver 
the  goods  to  the  debtor  : — Held,  that  the  order 
must  be  discharged.    lb. 

Seenred  Creditor  proying  for  Balance  of  Debt 
above  assessed  Value  of  Security.] — The  effect 
of  Rule  272  of  the  General  Rules,  1870,  read 
together  with  s.  126  of  the  Bankruptcy  Act, 
1869  (32  &  33  Vict.  c.  71),  is  that  in  composition 
proceedings  under  s.  126,  a  secured  creditor,  who 
proves  for  the  balance  of  his  debt  after  deduct- 
ing the  assessed  value  of  his  security,  and  after- 
wards realizes  the  security,  must  pay  to  the 
debtor  any  surplus  realized  above  the  assessed 
value,  after  allowing  interest  upon  the  assessed 
value  from  the  assessment  until  the  realization. 
Sociiti  Gin^rcUe  de  Paris  v.  (?<?<?»,  8  App.  Cas. 
606  ;  32  W.  R.  97. 

Composition  after  Adjudication  —  Rights  of 
Execution  Creditor.] — Goods  were  seized  by  the 
sheriff  under  a  fi.  fk.  The  debtor  was  adjudi- 
cated bankrupt.  His  creditors  resolved  to  accept 
a  composition  : — Held,  that  the  resolution  did 
not  revest  the  title  to  the  goods  in  the  debtor ; 
but  that  the  execution  creditor  was  restored  to 
his  position.  And  the  Court  of  Bankruptcy  en- 
joined the  debtor  from  prosecuting  an  action 
against  the  sheriff  for  not  delivering  up  the 
goods  that  had  been  seized.  England,  In  re,  12 
L.  R.,  Eq.  207  ;  40  L.  J.,  Bk.  65  ;  24  L.  T.  519. 
Affirmed,  24  L.  T.  860  ;  19  W.  R.  914. 

2.  Staying  Bankbuptcy  Pbocbbdinos. 

F.  filed  a  petition  for  adjudication  against  P., 
who  shortly  afterwards  filed  a  petition  for  liqui- 
dation by  arrangement  or  composition.  Before 
any  meeting  of  creditors  had  been  held,  an  ad- 
judication was  made  by  consent  on  F.'s  petition, 
with  a  stay  of  proceedings  under  it  till  a  certain 
day,  before  which  the  creditors  duly  passed  re- 
solutions for  accepting  a  composition,  which 
were  afterwards  duly  registered.  Orders  had 
been  made,  by  which  the  proceedings  under  the 
adjudication  were  from  time  to  time  stayed  until 
after  the  registration  : — Held,  that  r.  266  of 
the  Bankruptcy  Rules,  1870,  applies  to  a  case 
where  the  petition  for  adjudication  precedes  the 
liquidation  i)etition ;  that  the  order  for  the  ad- 
judication must  be  regarded  as  made  imder  that 
rule  ;  and  that,  resolutions  for  accepting  a  com- 
position having  been  duly  registered,  the  adjudi- 
cation ought  to  be  annulled.  Foster,  Ex  parte, 
Pooley,  In  re,  10  L.  R.,  Ch.  69  ;  44  L.  J.,  Bk. 
22  ;  31  L.  T.  397  ;  23  W.  R.  145. 

s  s  2 
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3.  Meetikos  of  Creditors. 


Presence  of  Debtor.] — The  mcaniag  of  6.  126 
of  the  Bankruptcy  Act,  1869,  is  that  the  debtor 
must  as  a  rule  be  personally  present  at  the  meet- 
ings of  his  creditors  to  consider  a  proposed  com- 
])Osition,  and  personally  produce  his  statement 
of  aftairs.  It  is  not  sufficient  that  he  should  be 
in  a  room  immediately  adjoining  that  in  which 
the  meeting  is  held,  ready  to  be  called  in  if  the 
creditors  wish  to  examine  him,  even  though  the 
creditors  are  informed  of  this.  If  he  is  not 
actually  present  in  the  room,  he  is  bound  to 
shew  that  he  was  prevented  by  sickness,  or  that 
the  creditors,  for  some  other  cause  satisfactory 
to  them,  excused  his  presence.  If  he  does  not  do 
this,  any  rejwlutions  parsed  accepting  a  composi- 
tion will  be  invalid  and  cannot  Ikj  registered. 
Orunelins,  Ex  'parte,  W.  N.  (1876),  244,  con- 
sidered. Best^  Ex  parte.  Bent  Sf  Marsliall,  In 
re,  18  Ch.  D.  488  ;  45  L.  T.  95— C.  A. 

Fresh  meeting  of  creditors  refused  as  there 
had  been  no  slip  in  the  proceedings.    lb, 

Preeenee  of  Shorthand  Writer — Dnty  of 

Chairman.] — Inasmuch  as  the  answers  given  b}' 
a  debtor  to  questions  put  to  him  at  the  meetings 
of  his  creditors  under  a  liquidation  petition  form 
|)art  of  his  statement  of  affairs,  it  is  essential 
that  a  written  record  of  those  answers  should  be 
made,  and  therefore  a  creditor  who  desires  to 
examine  the  debtor  is  entitled  te  have  a  short- 
hand writer  present  at  the  meeting  to  take  notes 
of  the  examination,  though,  if  scvci-al  creditors 
wish  to  employ  a  shorthand  writer,  the  meeting 
has  power  to  limit  the  number  who  may  be  pre- 
sent. It  is  no  part  of  the  duty  of  the  chairman 
of  the  meeting  to  take  notes  of  the  debtor's  ex- 
amination. Si)lomon,  Ex  parte,  Tilley,  In  re,  20 
Ch.  D.  281  ;  -61  L.  J.,  Ch.  677  ;  47  L.  T.  57  ;  30 
W.  K.  603— C.  A. 

A  meeting  of  creditors  under  a  liquidation 
j)Ctition  refused  to  allow  a  shorthand  writer 
to  be  present  on  behalf  of  one  of  the  creditors 
to  take  notes  of  the  debtor's  examination  by 
him,  and  no  note  of  the  examination  was  taken. 
The  debtor's  written  statement  of  his  affairs 
was,  in  the  opinion  of  the  court,  grossly  in- 
sufficient. Resolutions  accepting  a  composition 
were  passed  by  the  statutory  majority : — Held, 
that  the  proceedings  were  irregular,  and  that  the 
resolutions  ought  not  to  be  registered,    lb. 

Adjourned  Second  Meeting.] — The  creditors  at 
ft  second  meeting  duly  convened  in  accordance 
>vith  126th  sect,  of  the  Bankruptcy  Act,  have 
power  to  adjourn  such  meeting  beyond  the  four- 
teen days  specified  in  that  section.  Where, 
therefore,  resolutions  for  a  composition  were 
passed  at  the  first  meeting,  held  on  the  7th 
January,  and  at  the  second  meeting  duly  con- 
vened to  confirm  those  resolutions,  the  creditors 
adjourned  it  until  the  24th,  when  they  passed 
resolutions  for  liquidation  by  arrangement : — 
Held,  that  such  resolutions  should  be  registered. 
Knowlex,  Ex  parte,  Jones,  In  re,  44  L.  T.  160  ; 
29  W.  R.  584. 

Composition  under  8.  28  —  Hotioe  of  Meet- 
ing.]— The  notice  of  meeting  for  the  purpose  of 
approving  of  a  scheme  under  s.  28  should  state 
clearly  and  fairly  the  nature  of  the  proposals 
to  be  brought  forward.  Strawhridge,  Ex  parte, 
IHchman,  In  re,  32  W.  R.  173— C.  A. 


Presh  Meeting.] — ^When  the  legistiation  of 
resolutions  is  refused,  but  there  is  no  proof  of 
mala  fides,  and  the  large  majority  of  the  credi- 
tors have  shewn  that  they  desire  to  have  a  com- 
position, a  fresh  meeting  ought  to  be  summoned. 
And  leave  may  be  given  to  use  at  the  fresh 
meeting  the  proofs  and  proxies  which  were 
already  on  the  file.  Best,  Ex  parte  {svpra),  ex- 
plained. Solomon,  Ex  parte,  TilUif,  In  re, 
supra. 

See  further,  LIQUIDATION. 


4.  Debtob'8  Statement  of  Afpaibs. 

Xnet  be  produced  at  eaeh  Meeting.]— Unless  a 
debtor  complies  with  clause  3  of  the  126th  sec- 
tion of  the  Bankruptcy  Act,  1869,  and  produces 
at  each  meeting  of  the  creditors  a  statement  of 
his  assets  and  debts,  with  the  names  and  addresses 
of  his  creditors,  a  resolution  to  accept  a  composi- 
tion cannot  be  registered.  Sidey,  Ex  parte,  ^^ 
L.  T.  401. 

Contingent  LiabiliticB.] — If  an  estimate  of  a 
contingent  debt  can  be  made  so  as  to  be  inserteil 
in  the  statement,  the  statute  throws  the  burden 
of  making  it  on  the  debtor.  If  its  amount  could 
not  be  estimated  in  any  way,  the  resolution  of 
the  creditoi's  agreeing  to  a  comi>osition  on  other 
debts  could  not  affect  it.  Bre^lauer  v.  Brinm. 
3  App.  Cas.  672  ;  47  L.  J.,  C.  P.  729  ;  39  L.  T. 
67  ;  26  W.  R.  636.  Affirming  the  decision  of  the 
Court  of  Appeal,  nom.  Wilson  v.  Breslauer.  2  C. 
P.  D.  314  ;  46  L.  J.,  C.  P.  593  ;  37  L.  T.  24  :  25 
W.  R.  818,  which  reversed  the  decision  of  the 
Common  Pleas  Division,  36  L.  T.  18. 

W.  had  given  a  bond  as  surety  for  B.  for  the 
payment  of  any  costs  and  damages  which  might 
be  found  to  be*  due  from  B.  in  an  admiralty  suit 
in  which  he  was  defendant.  While  the  suit  was 
proceeding  he  filed  a  petition  for  liquidation  of 
nis  affairs  by  arrangement  or  composition  under 
the  Bankruptcy  Act,  1869.  In  his  statement  i^ 
affairs  he  insert ctl  the  name  and  address  of  W. 
as  a  cre<litor  for  a  certain  sum  of  money  lent  to 
him,  and  the  ci"editors  resolved  to  accept  a  o^m- 
position.  W.  claimed  and  proved  a  larger  debt 
due,  signed  the  comiX)sition  deed,  and  received 
the  composition  agreed  u|X)n,  no  mention  being 
made  of  the  contingent  liability  on  the  admiraltj 
bond.  After  the  composition  had  been  paid  he 
was  called  upon  to  pay  the  amount  secnied  by 
the  bond  : — Held,  that  an  action  could  be  main- 
tained against  B.  for  the  amount  paid  on  the 
bond.    lb. 

Bill  of  Exchange— Holder  unknown.] —The 
requirements  of  the  Bankruptcy  Act,  as  to  the 
entry  in  a  statement  of  affairs  of  a  debt  due  upon 
a  bill  of  exchange,  where  the  holder  is  unknown 
to  the  debtor,  are  substantially  complied  with  if 
it  can  be  proved  that  the  entry  was  such  that 
notices  sent  in  accordance  therewith  were 
actually  received  by  the  creditor.  Wood  t. 
Bates,  46  J.  P.  280. 

Debtor  in  Partnership— Solvent  Partner.] —A 

debtor  who  carries  on  one  business  alone,  and 
another  in  partnerships  must  when  he  files  a 
liquidation  petition  (his  partner  being  solvent) 
set  forth  in  his  statement  of  affairs  the  assets  and 
liabilities  of  the  partnership  business  in  deuil 
as  well  as  his  own  separate  assets  and  liabilities  ,* 
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i.  e.  in  each  case  he  must  give  the  names  of  the 
creditors,  with  the  amount  due  to  each,  and  the 
names  of  the  debtors,  with  the  amount  due  from 
each.  He  must  also  state  the  account  between 
himiseli  and  his  partner,  so  as  to  shew  the 
balance  (if  any)  due  to  him.  If  he  does  not  give 
these  particulars,  his  statement  of  affairs  will  be 
insufficient,  and  any  liquidation  or  composition 
resolutions  founded  on  it  cannot  be  registered. 
If  for  any  reason  it  is  impossible  for  the  debtor 
to  make  such  a  statement  of  the  affairs  of  the 
partnership,  he  cannot  have  a  liquidation  of  his 
affairs  by  arrangement  or  a  composition,  but 
must  submit  to  bankruptcy.  If  without  setting 
out  the  above  particulars  in  his  statement  of 
affairs,  the  debtor  refers  (in  such  a  way  as  to  in- 
corporate it  with  his  statement)  to  a  report  made 
by  an  accountant  which  contains  the  necessary 
information,  and  which  is  produced  to  the  meet- 
ings of  creditors  : — Scmble,  that  this  would  be  a 
sufficient  statement.  Amor^  Ex  parte y  Amor, 
In  re,  21  Ch.  D.  594  ;  52  L.  J.,  Ch.  138  ;  48  L.  T. 
16  ;  31  W.  R.  282— C.  A, 

Where  Statement  insufficient.] — The  meaning 
of  r.  301  of  the  Bankruptcy  Rules,  1870,  is,  that, 
on  the  presentation  of  a  special  resolution  for 
liquidation  by  arrangement  to  the  registrar  for 
registration,  the  passing  of  the  resolution  is  con- 
clusive evidence  that  the  debtor's  statement  of 
affairs  is  sufficient,  and  the  registrar  has  no  power 
to  inquire  into  the  sufficiency  of  the  statement. 
Webby  In  re,  Walter^  Ex  parte,  2  Ch.  D.  326  ; 
45  L.  J.,  Bk.  105  ;  34  L.  T.  701  ;  24  W.  R.  834— 
C.  A. 

If,  however,  it  is  clear  ex  facie  that  the  state- 
ment produced  by  the  debtor  is  one  which  the 
majority  of  the  creditors  could  not  have  accepted 
bon&  fide  in  the  interest  of  the  creditors,  this  may 
be  taken  as  an  objection  to  the  registration  of 
the  resolution,  but  it  cannot  be  raised  after 
r^stration.    lb. 

If  the  statement  is  a  fraudulent  one,  the  proper 
course  for  a  dissentient  creditor  to  take  is  to 
move,  after  the  resolution  has  been  registered,  to 
have  the  registration  vacated,    lb. 

Creditors  who  have  not  been  heard  before  the 
registrar  on  an  application  for  the  registration  of 
resolutions,  or  before  the  chief  judge  on  an  appli- 
cation to  reverse  the  order  for  registration,  have 
a  locus  standi  to  appeal  from  the  order  of  the 
chief  judge,    lb. 

The  registrar  may  register  resolutions  for 
liquidation,  omitting  from  them,  with  the  debtor's 
consent,  a  resolution  for  an  immediate  discharge. 
lb. 

Eflfoet  of  InBufficiency.]— If  for  any  reason  a 
debtor  who  files  a  liquidation  petition  is  unable 
to  produce  a  proper  statement  of  his  affairs,  he 
cannot  have  a  liquidation  by  arrangement  or  a 
composition,  but  must  submit  to  be  made  a  bank- 
rupt. Solomony  Ex  parte,  Tilleyy  In  re,  20  Ch,  D. 
281  ;  51  L.  J.,  Ch.  G77 ;  47  L.  T.  67  ;  30  W.  R. 
603— C.  A. 

5.  Omission  to  Insebt  Creditor's  Name 
AND  Debt  in  Statement  op  Affairs. 

Omission  of  one  Bebt.] — Under  s.  126  of  the 
Bankruptcy  Act,  1869,  a  debtor  must,  in  order  to 
bind  a  non-assenting  creditor  by  a  composition, 
shew  in  his  statement  the  whole  of  every  debt 
due  to  the  creditor,  so  that  if  the  debtor  states 


one  and  omits  another  of  the  debts,  the  creditor 
is  not  bound  in  respect  of  the  debt  stated.  MaC" 
donald  v.  Chesney,  60  L.  J.,  Q.  B,  87— C.  A, 

Wrong  Amount— Too  little.]— On  the  24th  of 
April,  B.  in  an  action  recovered  judgment  for 
53/.  and  costs.  On  the  25th  of  April  the  debtor 
filed  a  liquidation  petition.  In  his  statement  of 
affaire  he  inserted  B.  as  a  creditor  for  the  63/., 
but  made  no  mention  of  the  costs.  The  first 
meeting  of  the  creditors  was  held  on  the  19th  of 
May.  B.  attendetl  and  proved  a  debt  of  203/., 
being  the  53/.,  and  150/,,  the  estimatcfl  amount 
of  the  costs.  The  meeting  was  adjourned  to  the 
29th  of  May,  when  the  creditors  resolved  to 
accept  a  composition,  B.  voting  in  the  minority. 
On  the  8th  of  June  the  costs  of  the  action  were 
taxed  at  1 47/.  On  the  9th  of  June  B.  gave  notice 
to  the  debtor  that  he  withdrew  his  proof,  and  the 
same  day  he  issued  execution  agaiust  the  debtor 
for  the  judgment  debt  and  costs.  On  the  11th 
of  June  the  second  meeting  of  the  creditors  was 
held,  and  B.  then  gave  written  notice  that  he 
withdrew  his  proof,  without  prejudice  to  again 
proving  on  a  subsequent  occasion.  The  chairman 
refused  to  take  the  pi*oof  off  the  file.  The  com- 
position resolutions  were  confirmed.  B,  took 
objections  to  the  resolutions,  and  opposed  their 
registration,  but  the  registration  was  made  : — 
Held,  that,  by  reason  of  the  insufficient  state- 
ments of  B.'s  debt  in  the  debtor's  statement,  B. 
was  not  bound  by  the  composition,  and  that  he 
was  not  estopped  by  his  conduct  from  enforcing 
his  execution  against  the  debtor.  Lang^  Ex 
parte,  5  Ch.  D,  9f  1  ;  37  L.  T,  449  ;  26  W.  U.  68 
— C.  A. 

A  liquidating  debtor,  in  his  statement  of  affairs, 
by  mistake  inserted  the  amount  of  the  debt  due 
by  him  to  one  of  his  creditors  as  17/.,  the  amount 
being  really  17Z.  15j».  : — Held,  that  the  creditor 
was  not  bound  by  composition  resolutions  which 
were  passed  by  the  statutory  majority,  but  to 
which  he  did  not  assent.  EngeVmrdt,  Ex  parte, 
Engelhardt,  In  re,  23  Ch.  D,  706  ;  52  L,  J.,  Ch. 
748  ;  49  L.  T.  281  ;  31  W,  R.  802— C.  A. 

By  a  mortgage  deed  of  an  advowson,  the  mort- 
gagor covenanted  to  pay  the  sum  of  2,200/.,  part 
of  the  purchase-money  remaining  on  mortgage, 
at  a  specified  date,  with  interest  at  5  per  cent,  if 
the  same  should  remain  unpaid  at  that  date. 
The  interest  being  in  arrear,  the  mortgagee,  on 
the  17th  July,  1882,  issued  a  writ  for  the  amount 
claimed  under  the  mortgage  deed,  and  upon  the 
29th  July  signed  judgment  for  2,285/.  13«.  4td, 
for  debt,  interest  and  costs.  Upon  the  14th 
November  the  mortgagor  filed  a  liquidation  peti- 
tion under  which  composition  resolutions  were 
passed,  and  registered  on  the  6th  January,  1883, 
In  the  statement  of  affairs  the  mortgagee 
was  entered  as  a  fully-secured  creditor  for 
2,317/.  lOg,  Id.,  for  debt  and  interest  at  4  per 
cent.,  upon  the  judgment  to  the  date  of  the  peti- 
tion. A  writ  of  sequestration  was  issued  at  the 
instance  of  the  mortgagee  on  'the  27th  January, 
1883,  and  on  the  16th  March  following  the  bishop 
was  absolutely  restrained  from  taking  any  lurther 
proceedings  thereunder : — Held,  on  appeal,  that 
the  rights  of  the  mortgagee  under  the  mortgage 
deed  not  having  been  extinguished  by  the  judg- 
ment, interest  at  5  per  cent,  was  due  under  the 
mortgage,  and  that  therefore  the  debt  was  in- 
accurately set  out  in  the  statement  of  affairs,  and 
the  mortgagee  was  not  bound  by  the  composition 
resolutions.     Oxford  (Bishop),  Ex  parte,  Stieyd^ 


1269 


BANKRUPTCY— ComjWOTtton, 


1260 


Jn  re,  52  L.  J.,  Ch.  724  ;  48  L.  T.  616 ;  31  W.  R. 
675.    Reversed,  50  L.  T.  109— C.  A. 


Iignnotion — Delaj.] — After  a  delay  of 


four  months  from  the  time  when  the  debtor  first 
became  aware  of  a  mistake,  the  court  wil]  not 
restrain  the  creditor  from  proceeding  with  an 
action  for  the  debt,  even  for  the  purpose  of  en- 
abling the  debtor  to  summon  a  general  meeting 
of  his  creditors,  under  r.  306,  in  order  to  obtain 
their  assent  to  the  correction  of  the  mistake  in 
the  statement  of  affairs.  Engelhardty  Ex  parte^ 
EngHhardf,  In  re,  23  Ch.  D.  706  ;  52  L.  J.,  Ch, 
748  ;  49  L.  T.  281 ;  31  W.  R.  802— C.  A. 

Per  Fry,  L.  J.  : — Whether,  having  regard  to 
the  negative  words  of  s.  126,  an  injunction  could 
be  in  any  case  granted  for  such  a  purpose, 
quaere.    lb. 


Too  much.] — The  plaintiff  entered  into  a 


■^ 


composition  with  his  creditors,  under  s.  126  of 
the  Bankruptcy  Act,  1869.  In  his  statement  of 
affairs  presented  at  the  meeting  of  creditors,  he 
set  down  the  defendants  as  his  creditors  for  a 
certain  amount,  but  set  down  a  second  debt 
really  due  to  them  as  due  to  some  one  else. 
The  defendants  attended  the  meeting,  tendered 
proof  of  the  second  debt,  which  was  admitted, 
took  part  in  the  discussion,  opposed  the  resolu- 
tion for  a  composition,  and  when  it  was  carried, 
declined  to  accept  the  amount  of  the  com- 
position : — Held,  that  the  defendants  were  not 
bound  by  the  resolution  for  composition  as  to 
this  debt,  because  the  plaintiff  had  not  complied 
with  the  reauirements  of  s.  126  of  the  Bank- 
ruptcy Act,  that  there  had  been  no  waiver  by  the 
defendants,  and  that  the  case  was  governed  by 
ZarMj  Ex  parte  (6  Ch.  D.  971).  Oppenhcim  v. 
Jarkson,  48  L.  J.,  C.  P.  441  ;  41  L.  T.  193. 
Affirmed,  49  L.  J.,  C.  P.  216— C.  A. 

Billi  of  Ezohange— Holder  not  bound.]— The 

acceptor  of  two  bills  of  exchange,  which  had  not 
to  his  knowledge  been  negotiated,  took  proceed- 
ings for  liquidation  by  comixisition,  and  in  his 
list  of  creditors  enteral  the  drawer  as  his  creditor 
for  the  amount  of  the  bills,  without  stating  that 
the  debt  was  due  on  bills  of  exchange.  The 
bills  had,  in  fact,  been  negotiated,  and  the 
holder  received  no  notice  of  the  meeting  of 
creditors  : — Held,  that  the  holder  was  not  bound 
by  the  resolutions  at  the  meeting,  and  was  en- 
titled to  pursue  his  remedies  irrespectively  of 
them.  MatheweSy  Ex  parte,  Angeh  In  re,  10  L. 
R.,  Ch.  304  ;  44  L.  J.,  Bk.  128  ;  32  L.  T.  631  ;  23 
W.  R.  730. 

The  resolution  for  a  composition  was  confirmed 
on  the  8th  of  October,  1874  ;  the  holder  com- 
menced an  action  on  one  of  the  bills  on  the  5th 
of  November,  and  the  first  instalment  of  the 
composition  was  payable  on  the  9th  of  January, 
1875  : — Held,  that  it  was  too  late  after  this  for 
the  debtor  to  have  time  allowed  him  to  remedy 
the  mistake  under  the  Bankruptcy  Act,  1869,  s. 
126.    lb, 

Hame  of  Drawer  interted — Subsequent  Indorse- 
ment by  Holder  to  Drawer  and  his  Partner.  J — A 
debtor  under  a  composition  inserted  in  his  state- 
ment of  affairs  the  names  of  certain  creditors  as 
(Irawei-s  of  certain  bills  of  exchange.  The  bills 
were  actually  held  by  a  bank,  but  were  after  the 
date  of  the  petition  indorsed  to  a  firm  consisting 
of  the  drawci-s  and  another  person,  which  firm 


sued  npon  them  : — ^Hcld,  that  the  composition 
was  a  good  defence  to  the  action.  Forwood  t. 
Walker,  36  L.  T.  21. 

Amount  of  Bills  given  for  Debt  inserted,  bnt 
not  Amount  of  Debt— Bills  dishonoured.] — ^Being 
indebted  to  the  plaintiff  for  goods  sold  to  the 
amount  of  143/.  12*.  9<f.,  the  defendants  gaTC 
him  bills  for  the  sum,  less  discount,  but  adding 
interest,*  so  that  the  amount  of  the  bills  was 
142/.  7#.  dd.  These  bills  were  dishonoured  The 
defendants  compoimded  with  their  creditors  under 
s.  126  of  the  Bankruptcy  Act,  1869,  and,  in  the 
statement  of  debts,  entered  the  amount  of  the 
debt  due  to  the  plaintiff,  a  non-assenting  creditor, 
as  142/.  7s.  3rf.,  viz.,  the  amount  of  the  hills. 
The  plaintiff  sued  for  143/.  12*.  9i/.,  the  original 
debt.  The  defendants  pleaded  the  composition  :— 
Held,  by  Lopes,  J.,  that  the  original  cause  of 
action  was  suspended  but  not  satisfied  by  the 
bills,  and  revival  when  they  were  dishonoured  ; 
that,  therefore,  at  the  date  of  the  composition, 
the  amount  of  the  debt  due  to  the  plaintiff  was 
143/.  12*.  9d.f  and  as  it  was  not  correctly  shewn 
in  the  statement,  the  composition  was  no  bar  to 
his  action.  Burliner  v.  Rityle,  5  C.  P.  D.  354 ; 
43  L.  T.  264  ;  44  J.  P.  831. 

Insertion  of  a  Creditor's  Debt— Hon-assenting 
Creditor  claiming    a   larger   Sum — Default  of 
Debtor   and   Trustee.]— At  a  meeting  of  cre- 
ditors in  a  liquidation  under  ss.  125  and  126 
of    the    Bankruptcy    Act,    1869,    a    statement 
of  assets  and  debts  was  produced  by  the  debtor, 
the  defendant,  in  which  the  plaintiffs  were  in- 
serted as  creditors  for  150/.,  and  it  was  resolved 
that  a  stated  composition  payable  in  four  instal- 
ments at  stated  intervals  from  the  date  of  the 
registration  of  the  resolutions,  should  beacoepled 
and  be  secured  by  the  joint  and  several  promis- 
sory notes  of  the  defendant  and  a  named  surety, 
and  that  X.  be  apix)inted  a  trustee  to  receive  and 
distribute  the  composition  notes,  andsnch  resolu- 
tions were  duly  registered.   The  plaintiffs  did  not 
attend  the  meeting,  but  had  notice  of  the  resolu- 
tions, nor.  did  they  assent  to  the  amount  alleged 
in  the  defendant's  statement  to  be  due  to  them, 
but  claimed  and  sent  in  a  proof  for  a  larger  sum. 
After  registration   of   the  resolutions,  the  de- 
fendant delivered  to  the  trustee  the  joint  swl 
several  promissory  notes  of  himself  and  the  surety 
for  the  composition  instalments  payable  at  the 
stated  periods,  filled  up  with  the  correct  amounts 
in  all  cases  where  the  creditors  were  satisfied  with 
the  defendant's  statement  of  such  amounts,  which 
notes  were  distributed  to  such  creditors  andweru 
duly  honoured.    The  plaintif&s,  however,  claim- 
ing a  larger  sum  than  the  debt  admitted  to  be 
due,  the  notes  intended  for  them  were  delivered 
in  blank  to  the  trustee,  who  had  authority  from 
the  defendant  and  the  surety  to  fill  them  np  with 
the  correct  amount  of  the  composition  instal- 
ments, when  the  amount  of  the  debt  was  settleii, 
and  to  hand  them  so  filled  up  to  the  plaintiffs 
After  receiving  these  notes,  the  trustee  by  letter 
requested  from  the  plaintiffs  particulars  of  tbar 
claim  in  order  to  the  completion  of  the  oomposi- 
tion  notes,  in  reply  to  which  the  plaintiffs  re- 
ferred him  to  their  solicitors  for  information,  to 
whom,  however,  no  application  was  ever  made. 
nor  were  any  other  stejw  taken  to  adjust  tiw 
debt,   nor   were   the  notes  ever   filled    up   or 
tendered  to  the  plaintiffs,  nor  was  any  tender  or 
offer  to  pay  the  composition  upon  the  admitted 
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debt  of  1507.  ever  made.  In  an  action  by  the 
plaintiff  for  the  amount  claimed  by  them  to 
be  due  from  the  defendant,  Hawkins,  J.,  before 
whom  it  was  tried  without  a  jury,  found  as  facts, 
that  the  instalments  of  the  composition  were  due 
to  those  bound  by  it  before  action  brought ;  that 
the  trustee  was  willing  to  fill  up  and  deliver  the 
notes  to  the  plaintiffs  for  the  composition  on 
1502.,  but  not  on  any  larger  amount  unless  agreed 
on,  which  it  never  was  ;  that  the  plaintiffs  did 
nothing  to  prevent  the  defendant  or  the  trustee 
from  filling  up  and  tendering  to  the  plaintiffs 
the  notes  as  a  composition  upon  150Z.,  and  never 
waived  the  performance  of  anything  it  was  in- 
cumbent upon  the  defendant  or  the  trustee  to  do, 
unless  the  facts  before  mentioned  amounted  in 
law  to  such  waiver,  which  the  learned  judge  held 
they  did  not.  After  argument  before  him  on 
further  consideraticm,  it  was  further  held,  by 
Hawkins,  J.,  that  owing  to  the  defendant's 
omission  to  tender  to  the  plaintiffs,  or  to  deliver 
to  the  trustee,  the  composition  to  which  he 
admitted  the  plaintiffs  were  entitled,  the  plain- 
tiffs were  in  a  position  to  maintain  the  action 
for  the  full  amount  of  their  admitted  original 
debt,  and  judgment  for  that  amount  (150^.),  and 
costs  was  given  for  them  accordingly.  Tea 
Company  v.  Jones,  43  L.  T.  255. 

Held,  also,  that  it  is  not  enough  for  a  debtor  to 
say  to  his  creditor,  "  I  am  ready  and  willing  to 
pay  your  compasition  upon  the  debt  I  admit,  if 
you  are  content  to  receive  it  as  a  composition 
upon  the  amount  due  to  you,"  or  '*  when  we  can 
agree  upon  the  sum  upon  which  the  composition 
is  to  be  calculated."  To  be  discharged  from 
liability  for  debts  included  in  his  statement,  he 
must  pay  or  tender  unconditionally  to  his 
creditor  the  composition  payable  upon  the  ad- 
mitted debt,  giving  the  creditor  the  opportunity 
of  accepting  or  rejecting  it,  and  failing  to  do  so, 
he  cannot  in  an  action  by  the  creditor  avail  him- 
self of  the  composition  arrangement,  nor  is  the 
merely  handing  blank  notes  to  the  trustee  to  be 
filled  up  by  the  amount  he  should  deem  to  be 
correct  any  discharge  of  the  obligation  cast  upon 
the  debtor.    lb. 

Waiver  hy  Creditor.] — The  conditions  respect- 
ing the  statement  of  the  names  and  addresses  of 
creditors,  which  a  debtor  seeking  to  obtain  a 
composition  under  s.  126  of  the  Bankruptcy  Act, 
1869,  is  bound  to  make,  are  for  the  benefit  of  the 
creditors,  not  of  the  debtor,  and  consequently 
may  be  waived  by  any  creditor.  Breda7ter  v. 
JBraum,  3  App.  Cas.  672  ;  47  L.  J.,  C.  P.  729 ;  39 
li.  T.  67 ;  26  W.  K.  536. 

Amount  Unoertain — ^Beferenoe.] — Upon  com- 
poeition  proceedings  under  s.  126  of  the  Bank- 
ruptcy Act,  1869,  the  names  of  the  plaintiffs 
-were  inserted  in  the  statement  of  the  debtor 
produced  at  the  meetings,  as  "  Creditors  claim- 
ing to  hold  security,"  and  the  amount  of  their 
clmm  was  stated  to  be  94,000/.  To  this  was 
appended  a  note :  "  Under  legal  advice,  this 
claim  was  resisted,  and  became  the  object  of  an 
action  and  reference,  which  reference  is  now 
pending."  After  the  resolutions  accepting  a 
composition  had  been  passed,  the  award  was 
made  by  the  arbitrator,  by  which  he  found  for 
tlie  plaintiffs  in  the  action,  with  damages  40«., 
aod,  as  to  the  matters  in  difference,  that  a  sum 
of  3,S20/.  was  due  to  the  plaintiffs.  The  plain- 
ti:ff8  having  brought  an  action  on  the  award,  the 


defendant  set  up  the  composition  resolutions  as 
a  defence : — Held,  that  the  above  facts  did  not 
bring  the  case  within  s.  126,  and  consequently 
that  the  plaintiffs  were  not  barred  from  pro- 
ceeding at  law  to  recover  the  full  sums  awarded. 
Melhado  v.  Watsoji,  2  C,  P.  D.  281 ;  46  L.  J., 
C.  P.  502 ;  36  L.  T.  724 ;  25  W.  R.  662.  Re- 
versing 46  L.  J.,  C.  P.  349 ;  36  L.  T.  18. 


6.  Examination  op  Debtob. 

Primil  facie  Case  of  Fraud.] — After  the  cre- 
ditors of  a  dcl)tor  have  resolved  to  accept  a 
composition,  and  the  rcJ^lntions  have  been  re- 
jdstored,  the  court  has  jurisdiction,  if  a  dissen- 
tient creditor  makes  out  a  primii  facie  case  of 
fraud  on  the  part  of  the  debtor,  to  order  him 
to  1x5  examined  as  to  his  affairs.  Jones,  Ejd 
parte,  16  L.  R.,  Eq.  386 ;  28  L.  T.  679 ;  21  W.  R. 
768. 

A  mere  categorical  denial  by  the  debtor,  un- 
supported by  any  other  evidence,  of  the  charges 
of  fraud,  is  not  a  sufiicicnt  answer  to  the  prim& 
facie  case  made  against  him.    Ih, 

Deelining  to  Answer  without  Solicitor's  Ad- 
vice. J — At  a  meeting  of  creditors  under  a  petition 
for  liquidation  the  solicitor  of  a  creditor  asked 
the  debtor  whether  a  certain  letter  was  in  his 
handwriting.  He  replied  that  it  was  not.  He 
was  then  asked  whether  it  had  l^een  written  by 
his  authority.  His  solicitor  thereupon  asked 
to  see  it.  This  was  refused,  and  the  debtor, 
under  the  advice  of  his  solicitor,  declined  to 
answer  the  question,  and  the  examination  was 
dropped,  without  the  nature  of  the  letter  being 
made  known  to  the  meeting.  Resolutions  for 
accepting  a  composition  were  then  passed : — 
Held,  that  there  had  been  no  such  refusal  by  the 
debtor  to  give  infuiination  as  would  render  the 
resolutions  invalid.  Mackenzie,  Ex  parte.,  Helli- 
iccll,  III  re,  10  L.  R.,  Ch.  88  ;  44  L.  J.,  13k.  14  ; 
31  L.  T.  421 ;  23  W.  R.  121.  Affirming  20  L.  B., 
Eq.  758 ;  44  L.  J.,  Bk.  117  ;  33  L.  T.  59. 


7.  Resolutions. 

a.  Generally. 

Where  in  Debtor's  Favour.] — ^A  creditor  who 
votes  for  a  composition  with  a  debtor  is  bound  to 
vote  bond  fide  for  the  benefit  of  the  creditors, 
and  not  for  the  benefit  of  the  debtor.  Cohh,  Ex 
jyarte,  Sedley,  In  re,  8  L.  R.,  Ch.  727  ;  42  L.  J., 
Bk.  63  ;  29  L.  T.  123 ;  21  W.  R.  777. 

A  creditor  voted  at  a  first  meeting  of  creditors 
for  a  resolution  for  liquidation  by  tuTangement. 
A  requisite  majority  not  having  been  obtained, 
the  resolution  was  not  registered ;  but  the  regis- 
trar, on  the  application  of  the  debtor,  directed  a 
fresh  first  meeting  to  be  called.  Before  that 
meeting  was  held  the  creditor  sold  his  debt  to 
T.  for  10*.  in  the  pound.  At  the  meeting  he,  by 
T.'s  direction,  voted  for  a  composition  of  2$.  6rf. 
in  the  pound,  and  by  his  vote  the  resolution  was 
carried : — Held,  that,  inasmuch  as  it  was  clear 
that  the  vote  in  respect  of  T.'s  debt  was  given 
for  the  benefit  of  the  debtor,  and  not  of  the  cre- 
ditors, the  vote  ought  to  be  rejected,  and  the 
resolution  was  accordingly  set  aside.    Ih, 

Debt  Bought  in  order  to  Vote.]— When  the 
passing  of  a  resolution  in  favour  of  a  compose'- 
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tion  has  been  obtained  by  the  vote  of  a  creditor 
who  has  purchased  the  debt,  in  respect  of  which 
he  votes,  in  order  to  vote  in  favour  of  the  com- 
})osition,  such  a  fraud  taints  the  whole  of  the 
proceedings  for  a  composition,  and  the  court  will 
make  an  order  of  adjudication  of  bankruptcy 
against  the  debtor  on  the  petition  of  a  duly- 
qualified  creditor  in  spite  of  the  pendency  of 
the  proceedings  for  a  composition.  Fore  Street 
Warehouse  Company,  £x  ^wr^r,  Burrs,  In  re, 
30  L.  T.  624--L.  J. 


Besolutions   Voidable,    not   Void.] — P. 


having  filed  a  petition  for  liquidation  by  aiTange- 
ment  or  composition  under  the  Bankruptcy  Act, 
1869,  his  creditors,  except  G.,  resolved  to  accept 
a  composition  of  5«.  in  the  pound,  payable  by 
instalments.  W.  became  surety  for  the  composi- 
tion, and  P.  assigned  his  property  to  W.  by  a 
duly-registered  bill  of  sale.  W.  bought  the  debt 
due  to  G.,  and  was  thereby  enabled  to  vote  in 
his  name  at  the  second  meeting  of  creditors. 
The  resolutions  for  composition  had  not  been  set 
aside.  The  plaintiff  having  obtained  judgment 
against  P.,  seized  a  stack  of  hay  comprised  in  the 
bill  of  sale : — Held,  that  the  resolutions  not 
having  been  set  aside,  the  bill  of  sale  could  not 
be  impeached,  and  the  plaintiff  could  not  enforce 
his  execution  against  the  property  assigned  to  W. 
Seymour  v.  Coulson,  5  Q.  B.  D.  359  j  49  L.  J., 
Q,  B.  604— C.  A. 

When  a  Beeolution  beeomee  Extraordinary.] 

— A  resolution  accepting  a  composition  does  not 
become  an  extraordinary  one  until  it  has  been 
confirmed  at  the  second  meeting  of  the  creditors, 
and  it  has  no  validity  whatever  until  it  is  regis- 
tered. McLaren,  Ex  parte,  Me  Collin,  In  rp,  16 
Ch.  D.  534 ;  50  L.  J.,  Ch.  203  ;  44  L.  T.  36 ;  29 
W.  R.  389— C.  A. 

CompoBition  under  8.  28.] — In  giving  or  with- 
holding the  approval  of  the  court  to  a  compo- 
sition with  creditors,  accepted  by  the  j)roper 
majority  under  s.  28  of  the  Bankniptcy  Act, 
1869,  the  judge  is  exercising  a  judicial  discretion, 
and  is  bound  to  consider  the  objections  brought 
before  him  by  a  dissentient  creditor,  and  to  give 
his  decision  judicially  upon  sufiicient  reasons. 
Merehant  Banhing  Company  of  London,  ot  Mur- 
ray, Ex  jftffte,  Ihirham^  In  re,  16  Ch.  D.  623; 
50  L.  J..  Ch.  606 ;  44  L.  T.  3.'>8  ;  29  W.  R.  363— 
C.  A.     Reversing  43  L.  T.  799. 

The  power  of  the  court  under  s.  28  is  not 
limited,  as  in  the  case  of  a  composition  accepted 
by  the  resolution  of  two  meetings  of  creditore 
under  s.  126,  to  setting  aside  the  resolution  on 
the  ground  of  fraud  in  the  proceedings.     Ih. 

The  propriety  of  the  resolutions  is  to  be  judged 
of  by  the  court  upon  the  facts  as  they  appear 
at  the  time  when  its  approval  is  sought,  not  n.s 
they  appeared  at  the  time  when  the  resolutions 
were  passed.     Ih, 

The  exercise  of  the  discretion  by  the  judge 
is  subject  to  appeal,  but  the  Court  of  Appeal 
ought  not  to  interfere  unless  it  is  clearly  shewn 
that  the  judge  has  exercised  his  discretion 
wrongly.     Ih, 

The  fact  that  by  composition  resolutions  under 
8.  28  no  security  was  given  for  some  of  the  in- 
stalments, and  the  management  of  the  assets  was 
intrusted  to  a  debtor  who  for  several  years  pre- 
viously had  indulged  in  recklessly  extravagant 
r-  Tt   ■■  '*•■  n'  :-— n-|.l.  to  he  a  «u*^f">Tit  renson  for 


refusing  to  give  the  approval  of  the  court  to  the 
resolutions.    Ih, 


BegiBtration  of  Beeolutione  after  Adjudica- 
tion.]— The  registrar  has  no  power  to  register  a 
resolution  for  liquidation  or  composition  after  aa, 
adjudication  of  bankruptcy  has  been  made ;  un* 
less  the  adjudication  has  been  made  under  r.  266 
of  the  Bankruptcy  Rules,  1870,  in  which  ca« 
the  adjudication  is  intended  to  be  merely  ancil- 
lary to  the  liquidation.  Davis,  Ex  parte  (2  Ch, 
D.  231 ),  overruled.  Mtlward,  Ex  pa  rte.  Stanley, 
In  re,  16  Ch.  D.  256  ;  50  L.  J.,  Ch.  166 ;  H  LT. 
73;  29  W.  R.  167— C.  A. 

After  an  ordinary  adjudication  of  bankniptcy 
has  been  made  (not  an  adjudication  merely  for 
the  purpose  of  protecting  the  debtor's  property 
pending  proceedings  for  liquidation  or  composi- 
tion) the  creditors  have  no  power  to  pass  reso- 
lutions for  either  liquidation  or  compoeition, 
and  such  resolutions  if  passed  will  be  inopera- 
tive. Milward,  Ex  parte  (jgupra),  explained  and 
followed.  Bennett,  Ex  parte.  Ward,  /»  «, 
16  Ch.  D.  541 ;  44  L.  T.  38;  29  W.  B.  345- 
C.  A. 

The  creditors  of  a  bankrupt,  at  a  meeting  held 
pursuant  to  s.  28  of  the  Bankruptcy  Act,  1869. 
passed  resolutions  for  the  payment  of  the  costs 
incurred  in  the  bankruptcy  proceedings ;  for  the 
acceptance  of  a  composition  of  2s.  6rf.  in  the 
pound;  and  for  the  annulment  of  the  bank- 
ruptcy upon  such  payments  being  made.  The 
bankrupt's  father  was  the  principal  creditor. 
There  were  no  assets.  The  confirmation  of  the 
resolutions  was  opposed,  and  the  county  conit 
judge  refused  to  sign  them,  considering  that  they 
had  been  passed  out  of  sympathy  with  the  debtor, 
and  not  bona  fide  in  the  interests  of  the  credi- 
tors : — ^Held,  upon  appeal  that  the  motive  of 
sympathy  was  a  legitimate  one,  provided  it  did 
not  injure  anyone  else,  and  that,  as  there  was  do 
probability  of  the  creditors  getting  more  thin 
2«.  6<Z.  in  the  pound  out  of  the  estate,  the  reso- 
lutions ought  to  be  confirmed  and  registerei 
Hickman,  Ex  parte,  Tamlyn,  In  re,  48  L  T. 
913. 

In  giving  its  approval  to  resolutions  for  a 
scheme  of  settlement  under  s.  28  of  the  Bank- 
ruptcy Act,  1869,  the  court  will  consider  not 
only  the  pecuniary  interests  of  the  creditors,  bat 
the  whole  of  the  circumstances,  and  if  there  are 
any  grounds  for  suspecting  that  any  discreditable 
transactions  have  taken  place,  though  there  is  no 
proof  of  fraud,  the  court  will  not  approve  resolu- 
tions which  would  have  the  effect  of  prerenting 
a  full  investigation.  The  functions  of  the  conrt 
in  this  respect  are  different  under  s,  28  from 
those  under  ss.  125, 126.  Strawhridge,  Ex  parte, 
Uichman,  In  re,  32  W.  R.  173— C.  A. 

Amount  of  Composition  redaced  by  Extxt- 
ordinary  Besolution.] — Creditors  have  power  by 
means  of  an  extraordinary  resolution  to  redoc** 
the  amount  payable  under  a  composition ;  v^ 
creditors  who  had  agreed  to  the  original  resolQ- 
tion,  but  dissented  from  the  resolution  for  the 
reduction,  are  nevertheless  bound  by  the  latter 
resolution  when  duly  passed.  RadeUffe  Ivttfi' 
mcnt  Cmnjmny,  Ex  parte,  Glover,  7»  rr,  17  L.B- 
Eq.  121 ;  43  U  J.,  Bk.  4  ;  29  L.  T.  694  ;  22  W.R. 
235. 

The  word  "persons"  in  the  Bankruptcy  Act, 
1869,  s.  126,  does  not  include  creditors.    /*. 
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Bdgiitration  closet  Froeeedingi.] — After  the 
registration  of  composition  resolutions  the  com- 
position proceedings  are  no  longer  pending. 
Pashler  v.  Vhicetity  8  Ch.  D.  825;  27  W.  R.  2— 
C.  A. 


b.   Validity  with  reference  to  Amount  of 
ABseta  and  Dividends. 

Small  Amonnt  of  Composition.  ]^The  state- 
ment of  a  debtor  who  had  tiled  a  liquidation 
petition  shewed  that  his  debts  amounted  to 
1,257/.,  and  that  his  assets  were  worth  371/.  The 
creditors  resolved  to  accept  a  composition  of  l.v. 
in  the  pound,  to  be  paid  in  twelve  months.  One 
creditor  opposed  the  registration  of  the  resolu- 
tion : — Held,  that,  having  regard  to  the  amount 
of  the  assets,  the  resolution  could  not  have  been 
passed  bona  fide,  and  that  registration  of  it  had 
been  rightly  refused.  Page^  In  re^  Page^  Ex 
parte,  2  Ch.  D.  323  ;  45  L.  J.,  Bk.  1  ;  34  L.  T. 
638  ;  24  W.  R.  502— C.  A. 

When  the  registrar  is  satisfied,  either  from  the 
small  amount  of  composition  offered  or  other- 
wise, that  resolutions  accepting  a  composition 
have  been  passed  in  the  interest  of  the  debtor, 
and  not  for  the  benefit  of  the  creditors,  it  is  his 
duty  to  refuse  to  register  them,  even  though  no 
creditor  opposes  the  registration.  Resolutions 
accepting  a  composition  of  2rf,  in  the  pound, 
payable  in  three  months,  and  not  secured  in  any 
way,  were  passed  by  the  statutory  majority  of 
a  debtor's  creditors.  His  statement  of  affairs 
shewed  that  he  had  no  assets  : — Held,  that  the 
resolutions  must  have  been  passed  in  the  interest 
of  the  debtor,  not  of  the  creditors ;  that  they 
could  not  therefore  bind  the  dissentient  credi- 
tors ;  and  that  the  registrar  was  right  in  refusing 
to  register  them,  though  no  creditor  opposed  the 
registration.  Williamg,  Ex  parte ^  Williams,  In 
re,  18  Ch.  D.  495  ;  50  L.  J.,  Ch.  741  ;  45  L.  T.  96 
— C.  A. 

The  statement  of  affairs  of  a  debtor,  who  had 
filed  a  liquidation  petition,  shewed  that  his 
debts  amounted  to  1,293/.,  and  that  he  had  no 
assets.  At  the  first  meeting  of  his  creditors  he 
admitted  in  answer  to  questions  put  to  him  that 
he  was  in  the  receipt  of  a  salary  of  5/.  a  week. 
The  creditors  resolved  by  the  proper  statutory 
majority  to  accept  a  composition  of  6d.  in  the 
poand,  to  be  paid  within  a  month  after  the 
re^stration  of  the  resolutions,  and  to  be  secured 
to  the  satisfaction  of  the  chairman  of  the  meet- 
ing". The  resolutions  were  confirmed  at  the 
second  meeting: — Held,  that  the  proceedings 
were  an  abuse  of  the  process  of  the  court,  and 
that  the  resolutions  ought  not  to  be  registered. 
Jfall,  Ex  parte,  Parndl,  In  re,  20  Ch.  D.  670  ; 
51  L.  J.,  Ch.  911  ;  47  L.  T.  213  ;  30  W.  R.  738— 
C.  A. 

The  question  in  all  such  cases  is  whether  the  cre- 
ditors, in  accepting  the  composition  offered,  have 
acted  bona  fide,  i.e.,  in  the  interest  of  the  credi- 
tors, and  not  merely  with  a  view  to  benefit  the 
debtor.  Hudson,  Ex  parte,  Walton,  In  re,  22 
Ch.  JD.  773  ;  62  L.  J.,  Oh.  584  ;  47  L.  T.  674  ;  31 
W.  B.  372— C.  A. 

There  is  no  hard  and  fast  line  as  to  the 
amount  of  composition  which  may  be  accepted, 
except  that  the  sum  must  not  be  so  small  that 
no  reasonable  man  would  accept  it,  for  in  such  a 
case  the  amount  would  in  itself  be  evidence  of 
'vrant  of  bona  fides.     Ih, 

Tbe  creditors  of  a  debtor  whose  debts  amounted 


to  304/.  18*.,  and  whose  assets  were  only  8/.  13*., 
resolved  to  accept  a  compasition  of  3rf.  in  the 
pound,  the  payment  of  which  was  to  be  secured 
by  one  of  the  creditors.  The  registration  of  tlie 
resolutions  was  opposed  by  a  dissentient  credi- 
tor : — Held,  that,  having  regard  to  the  small 
amount  of  the  comjwsition,  the  resolutions  must 
have  been  passed  solely  in  the  interest  of  the 
debtor  ;  that  they  were  an  abuse  of  the  process 
of  the  court,  and  that  they  ought  not  to  be 
registered.  RuMell,  Ex  parte,  llohlns,  In  re, 
22  Ch.  D.  778 ;  47  L.  T.  675  ;  31  W.  R.  442— G. 
A.     Reversing  47  L.  T.  338. 

Held,  that  resolutions  accepting  a  composition 
of  \s,  in  the  pound  ought  to  be  registered,  the 
debtor  having  no  assets,  but  the  payment  of  the 
composition  being  secured  by  a  thiixl  person. 
lb. 

The  statement  of  affairs  produced  by  a  debtor, 
who  had  filed  a  liquidation  petition,  shewed 
that  his  debts  amounted  to  2,500/.,  and  his  assets 
to  70/.  The  creditors  at  the  first  meeting  re- 
solved to  accept  a  composition  of  ^d,  in  the 
pound,  to  be  paid  within  one  month  after  the 
registration  of  the  resolutions,  but  without  any 
security.  These  resolutions  were  subsequently 
confirmed.  A  judgment  creditor  having  opposed 
the  registration : — Held,  that  the  proceedings 
were  irregular,  and  that  the  resolutions  not 
having  been  bon4  fide  in  the  interest  of  the 
creditors,  ought  not  to  be  registered.  Pulbrook, 
Ex  parte,  Lloyd,  In  re,  48  L.  T.  128, 


c.  Vacating  or  Setting  Aside. 

Fraud  or  XalpracticoB.] — The  court  will  not 
rescind  the  registration  of  resolutions  for  com- 
position on  the  ground  of  mis-statement  of 
assets  by  the  debtor  except  upon  evidence  suffi- 
cient to  convict  him  of  a  misdemeanor  under 
the  Debtors  Act,  1869,  s.  11,  sub-s.  6.  Laic,  In 
re,  Hart,  Ex  parte,  47  L.  J.,  Bk.  88. 

Delay  by  Debtor.] — A  debtor  will  not  be 
allowed,  by  delaying  registration  of  the  resolu- 
tions, to  postpone  payment  of  a  composition 
which  has  been  accepted  by  his  creditors. 
Accordingly  a  delay  of  more  than  three  weeks, 
owing  to  non-payment  by  inadvertence  of  the 
fees  for  stamps,  in  obtaining  the  registration 
of  resolutions  for  a  composition,  is  ground  for 
vacating,  on  the  application  of  a  creditor,  the 
registration.  JV7iit7uill,  Ex  parte,  WhitnaU,  In 
re,  20  Ch.  D.  438  ;  46  L.  T.  775. 


8.  Proof  op  Debts. 

No  Preferential  Debts.]— The  Bankruptcy 
Act,  1869,  s.  32,  with  respect  to  the  proof  of 
preferential  debts,  has  no  application  to  the  case 
of  a  composition.  Walter,  Ex  parte,  Heath,  In 
re,  15  L.  R.,  Eq.  412 ;  42  L.  J.,  Bk.  49  ;  21  W.  R. 
523. 

Unaeoertained  Debt.] — ^^Vben  a  compounding 
debtor  puts  in  his  statement  an  amount  (by 
estimate)  for  an  unascertained  debt,  he  must 
tender  the  composition  on  such  amount.  The 
creditor  is  not  bound  to  prove  his  debt  if  he  is 
content  with  the  amount  set  down,  unless  he 
desires  to  vote.  PeaeocK  Ex  parte,  Duffield,  In 
re,  8  L.  R.,  CTi.  682  ;  42  L.  J.,  Bk.  78  ;  28  L.  T. 
830 ;  21  W.  R.  765. 
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A  claim  for  untaxed  costs  in  an  action  is  a 
provable  debt,  and  is  within  the  Bankruptcy 
Act,  1869,  8.  126.    lb. 

A  debtor  who  made  a  composition  with  his 
creditors  under  the  Bankruptcy  Act,  1869,  s.  126, 
was  liable  to  a  creditor  for  payment  of  untaxed 
costs  in  an  action,  and  the  debtor  inserted  them 
in  his  statement  at  an  estimated  amount.  The 
costs  were  not  taxed  at  the  time  appointed  for 
payment  of  the  composition  ;  and  accordingly 
the  debtor  did  not  tender  the  composition  to  the 
creditor.  The  creditor  then  signed  judgment, 
and  had  the  costs  taxed,  and  levied  execution 
against  the  goods  of  the  debtor  for  the  whole 
amount.  The  debtor  applied  for  an  injunction 
to  restrain  the  creditor  : — Held,  that  the  debtor 
ought  to  have  paid  the  composition  on  the  esti- 
mated amount  of  the  debt,  and  that  the  creditor 
was  entitled  to  proceed  with  his  execution  not- 
withstanding the  composition.     lb. 

Plaintiff*!  Costs  np  to  Passing  of  confirming 
Besolntion.] — A  plaintiff  in  the  action  was  al- 
lowed  to  add  to  his  debt  his  costs  in  the  action 
up  to  the  day  when  the  confirmatory  resolution 
accepting  the  composition  was  passed.  Hdrtel, 
Ex  parte,  Tliorjje,  In  re,  42  L.  J.,  Bk.  34 ;  27 
L.  T.  863. 

Creditor  wliose  Kame  Omitted.] — A  creditor 
whose  name  and  the  amount  of  whose  debt  are 
not  entered  in  the  statement  of  a  compounding 
debtor,  and  who  is,  therefore,  not  bound  by  the 
composition,  may  nevertheless  take  advantage 
of  the  composition,  and  prove  his  debt,  and 
claim  a  share  in  the  fund  in  the  hands  of  the 
trustee.  Careic,  Ex  parte,  Carcu\  In  re,  10  L. 
R.,  Ch.  308  ;  44  L.  J.,  Bk.  67  ;  32  L.  T.  318  ;  23 
W.  R.  459. 

A  resolution  having  been  passed  at  a  meeting 
of  creditors  to  accept  a  composition  from  a 
debtor,  the  debtor  paid  a  sum  of  money  to  the 
trustee  which  was  more  than  sufficient  to  pay  the 
composition  to  all  the  creditors  whose  names  and 
debts  were  entered  in  his  statement.  Other  cre- 
ditors who  were  not  bound  by  the  composition 
had  previously  filed  a  bill  in  chancery  against  the 
debtor  and  certain  persons,  charging  them  with  a 
breach  of  trust.  They  did  not  come  in  and  prove 
this  debt  in  the  composition,  but  simply  gave 
notice  to  the  trustee  of  their  claim.  After  all  the 
creditors  who  were  bound  by  the  composition  had 
been  paid,  the  debtor  applied  to  the  court  to 
order  the  trustee  to  pay  back  the  sui-j^lus  of  the 
fund  to  him  : — Held,  that  the  court  had  jurisdic- 
tion to  entertain  the  application  under  the  Bank- 
ruptcy Act,  1869,  s.  72,  and  to  take  the  necessary 
accounts  between  the  trustee  and  the  debtor. 
lb. 

Held,  that  the  plainti&  in  the  chancery  suit 
had  a  right  to  take  advantage  of  the  composition ^ 
although  they  were  not  bound  by  it,  and  that 
the  court  would  not  make  an  order  as  to  the  dis- 
posal of  the  surplus  until  a  decree  had  been  made 
in  the  chancery  suit.     lb. 

After  the  registration  of  simple  composition 
resolutions  (by  which  no  trustee  is  appointed  for 
the  receipt  and  distribution  of  the  composition 
and  no  security  is  given  for  its  payment)  the 
proceedings  are  at  an  end,  and  the  Court  of 
Bankruptcy  has  no  jurisdiction  to  entertain  an 
application  by  a  creditor,  who  was  omitted  from 
the  debtor^s  statement  of  affairs,  and  who  has 
taken  no  part  in  the  proceedings,  for  the  admis- 


sion of  a  proof  of  his  debt.  Lacey,  Ex  parte, 
Lacey,  In  re,  16  Ch.  D.  131  ;  60  L.  J.,  Ch.  207 ; 
43  L.  T.  579 ;  29  W.  R.  299— C.  A, 

Composition  nnder  s.  28 — Loens  standi  of 
Bankrupt  to  apply  to  reduce  Proof  of  a  Creditor.] 
— After  the  creditors  of  a  bankrupt  have  resolved, 
under  s.  28  of  the  Bankruptcy  Act,  1869,  to  accept 
a  composition  offered  by  the  bankrupt,  the  bank- 
rupt, though  undischarged,  has  a  locus  standi 
to  apply  to  the  court  to  reduce  the  amount  of 
the  proof  of  a  ci-editor,  and  the  mere  fact  that 
the  proof  has  been  upon  the  file  of  the  proceed- 
ings in  the  bankruptcy  for  upwards  of  a  year 
does  not  estop  the  bankrupt  from  making  the 
application.  Bacon  or  Bond,  Ex  })arfe,  £ond,Ih 
re,  17  Ch.  D.  447  ;  44  L.  T.  834  ;  29  W.  R.  574- 
C.  A.  Affirming  iS.  C,  43  L.  T.  798  ;  29  W.  B. 
292. 

Bejection  of  Proofs  by  Trustee.] — The  trustee 
appointed  under  r.  279  of  the  Bankruptcy 
Rules,  1870,  to  receive  and  distribute  a  compogi- 
tion,  has  no  power  to  reject  in  toto  the  proof  of  a 
creditor  who  is  included  in  the  debtor's  state- 
ment. Batting,  Ex  parte^  Bostel,  In  re^  19  L. 
R.,  Eq.  261  ;  44  L.  J.,  Bk.  47  ;  31  L.  T.  736 ;  23 
W.  R.  636. 

But,  if  the  amount  of  the  debt  is  in  dispute  be- 
tween the  debtor  and  the  creditor,  the  trustee  is 
entitled  to  an  inquiry  to  ascertain  what  is  really 
due.   Jb, 

9.  Effect  of  Composition. 

Composition  may  be  pleaded  in  bar  of  Aetiou.] 
— A  resolution  under  the  Bankruptcy  Act,  1869, 
s.  126,  by  the  requisite  majority  of  creditors  to 
accept  in  satisfaction  from  the  debtor  a  composi- 
tion upon  the  debts  due,  payable  at  a  future  time 
or  by  instalment-s,  may  be  pleaded  in  bar  to  an 
action  for  the  original  debt,  brought  before  any 
default  on  the  debtor's  part  by  a  creditor  bound 
by  the  resolution.  Slater  v.  Jones,  Capes  v. 
Ball,  8  L.  R.,  Ex.  186  ;  42  L.  J.,  Ex,  122  ;  29  L. 
T.  56  ;  21  W.  R.  815. 

Effect  of  Joint  Composition  on  Joint  and 
Several  Liability.]-— The  acceptance  of  a  compo- 
sition under  the  Bankruptcy  Act,  1869.  ss.  126 
and  127,  in  respect  of  the  joint  debt  due  by  the 
makers  of  a  joint  and  several  promissory  note,  is 
not  a  satisfaction  of  the  separate  liability  of  one 
of  the  makers  on  the  note.  Simpson  v.  Henning. 
10  L.  R..  Q.  B.  406  ;  44  L.  J.,  Q.  B.  143  ;  33  L 
T.  608— iSx.  Ch. 

The  plaintiff,  being  the  holder  of  a  joint  and 
several  promissory  note  of  the  defendant  and  H, 
sued  the  defendant  on  the  note.  The  defendant 
pleaded  that  the  note  was  given  by  him  and  H.  to 
the  plaintiff  on  account  of  a  partnership  debt ; 
and  that  afterwards  the  defendant  and  H..  as 
partners,  being  unable  to  pay  their  debts,  insti- 
tuted proceedings,  which  took  place  under  the 
Bankruptcy  Act,  1869,  ss.  126  and  127,  accontinc 
to  the  forms  given  in  the  schedule  ;  and,  there- 
upon, an  extraordinary  resolution  of  the  crodiiois 
of  the  defendant  and  H.,  that  a  compositioD  of 
8*.  &d.  in  the  pound,  payable  by  instalments, 
should  be  accepted  in  satisfaction  of  the  debts 
due  from  them  to  their  creditors,  was  passed ;  that 
the  provisions  of  the  composition  became  binding 
on  the  plaintiff  and  on  aU  the  creditors  of  thie 
defendant  and  H.,  and  that  the  debts  dne  to  the 
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plaintiff  and  to  all  other  creditors  became  and 
were  satisfied  within  the  meaning  of  the  Bank- 
ruptcy Act,  1869,  ss.  126  and  127  :— Held,  that 
tiie  acceptance  of  a  composition  on  the  joint 
debt  under  s.  126  was  not  a  satisfaction  of  the 
defendant's  separate  liability,  and,  therefore,  that 
the  plea  was  bad.    lb. 

On  Bebt  firaudnlently  Contracted.] — ^Whcn  an 
attorney  brought  an  action,  knowing  he  had  no 
authority  from  the  plaintiff,  and  on  judj^meut 
for  the  defendant  a  rule  was  granted  ordering 
him,  the  attorney,  to  pay  the  defendant's  costs, 
and  then  such  attorney,  under  32  &  33  Vict.  c.  71 , 
entered  into  a  composition  with  his  creditors  : — 
Held,  that  he  was  not  discharged  from  such  pay- 
ment, as  the  case  was  one  of  fraud  within  32  &  33 
Vict.  c.  71,  s.  49.  Jenkins  v.  Feraday,  7  L.  R.,  C. 
P.  358  ;  41  L.  J.,  C.  P.  152  ;  27  L.  T.  37  ;  20  W. 
R. 781. 

A  creditor  who  alleges  that  his  debt  has  been 
contracted  fraudulently  by  his  debtor  may,  after 
receiving  a  composition  from  him  under  the 
Bankruptcy  Act,  1869,  s.  126,  commence  an  action 
against  nim  for  the  balance  of  the  debt,  without 
being  obliged  to  prove  to  the  Court  of  Bank- 
ruptcy a  prim^  facie  case  of  fraud.  Ilal/ord,  Ejb 
parte,  Jacoh$,  In  re,  19  L.  R.,  Eq.  436  ;  44  L.  J., 
Bk.  53  ;  32  L.  T.  103  ;  23  W.  R.  442. 

The  Court  of  Bankruptcy  has  no  jurisdiction  to 
interfere  with  such  an  action.    Ih, 

On  Debt,  Proof  of  whioh  has  been  Bisallowed.] 

— Upon  a  liquidation  by  arrangement,  a  meeting 
of  creditors,  by  resolution  passed,  agreed  to 
accept  a  composition.  This  Tesolution  was  duly 
confirmed  at  a  second  meeting.  A  creditor  pre- 
sent at  both  meetings  sent  in  a  claim  for  a  debt 
and  law  costs  which  was  not  allowed.  No  cir- 
cular and  tender  of  the  composition  were  sent  to 
him  as  to  the  other  creditors.  The  creditor  then 
brought  an  action  in  the  county  court  to  recover 
the  amount  of  his  claim,  but  the  debtor  obtained 
an  injunction  from  the  county  court  sitting  in 
bankruptcy  restraining  execution  : — Held,  that 
the  resolution  was  regular,  and  must  be  en- 
forced. Hemingway,  Ex  parte,  Howard^  In  re, 
26  L.  T.  298  ;  20  W.  R.  572. 

On  Bights  against  Co-Debtors  and  Sureties.] — 
When  resolutions  formally  agreed  to  by  creditors 
under  the  Bankruptcy  Act,  1869,  ss.  126,  126, 
contain  no  reservation  of  any  rights  against  co- 
debtors  or  sureties,  the  reservation  of  such  rights 
by  a  subsequent  deed  of  composition  is  inopera- 
tive. W%U(yn  V.  Lloyd,  16  L.  R.,  Eq.  60  ;  42  L. 
J.,  Ch.  559  ;  28  L.  T.  331  ;  21  W.  R.  507.  But 
tee  next  case. 

In  1869,  A.  retired  from  a  partnership  which 
had  been  carried  on  between  him,  B.,  and  C,  B. 
purchasing  A.'s  share  in  the  business,  and  cove- 
nanting to  indemnify  him  against  all  partner- 
*  ship  debts  and  liabilities.  The  liabilities  then 
existing  included  two  bonds  given  to  secure 
moneys  advanced  to  the  firm  for  partnership 
purposes,  on  which  A.  and  B.  had  become  jointly 
and  severally  liable  to  D.  In  August,  1871,  B. 
and  C.  made  an  arrangement  with  their  creditors 
under  the  Bankruptcy  Act,  1869.  Resolutions 
were  passed  by  the  creditors,  including  D.,  who 
proved  for  his  debt,  to  accept  a  composition  of 
16*.  3</.  in  the  pound,  payable  by  instalments 
extending  over  two  years  ;  and  an  inspectorship 
deed  releasing  B.  and  C,  and  reserving  to  the 


creditors  their  rights  against  any  surety  or  per- 
son other  than  B.  and  C,  liable  in  respect  of  the 
debts  thereby  released,  was  executed  by  the 
creditors,  including  D.  : — Held,  that  the  effect  of 
the  composition  under  which  time  had  been 
given  to  B.  and  C,  as  principal  debtors,  with- 
out the  consent  of  A.,  was  to  discharge  him. 
Ih. 

When  the  acceptor  of  a  bill  of  exchange  pre- 
sents a  petition  for  liquidation  or  composition 
under  the  Bankruptcy  Act,  1869,  s.  126,  and  the 
creditors  pass  a  resolution  for  liquidation  or  com- 
position, the  acceptor  must  be  considered  as  dis- 
charged by  oi^ration  of  law,  and  the  drawer  is 
not  thereby  discharged  from  his  liability.  In 
such  a  case  it  makes  no  difference  whether  the 
bill-holder  is  present  at  the  meeting  or  npt,  or 
whether  he  votes  in  favour  of  the  resolution  or 
against  it.  Jacobs,  Ex  parte,  Jacobs,  In  re,  10 
L.  R.,  Ch.  211  ;  44  L.  J.,  Bk.  34  ;  31  L.  T.  745  ; 
23  W.  R.  251. 

Bequest  by  Creditor  to  Componnding  Debtor.] 

D.,  who  was  indebted  to  his  father  L.,  on  a  bill 
of  sale,  and  a  promissory  note,  was  adjudicated 
bankrupt.  At  a  meeting  of  the  creditors  of  D.  a 
composition  of  2s.  %d.  in  the  pound  was  accepted 
in  satisfaction  of  the  debts  due  to  them,  and 
the  bankruptcy  was  annulled.  L.,  who  did  not 
prove  his  debt,  and  was  not  paid  the  composition, 
died,  having  bequeathed  to  D.  a  share  of  his 
estate.  The  executors  who  proved  the  will  (D. 
being  an  executor,  who  did  not  prove)  did  not 
prove  the  debt  under  the  composition.  D.  as- 
signed his  share  of  the  estate  to  B.,  who  brought 
an  action  for  the  administration  of  L.'s  estate. 
The  executors  claimed  a  right  of  retainer  against 
B.  for  the  debt : — Held,  that  the  amount  of  com- 
position was  substituted  for  the  provable  debts, 
whether  such  debts  were  proved  by  the  creditors 
or  not ;  and  that  the  executors  were  not  entitled 
to  the  right  of  retainer  against  the  bequest  of 
the  share  of  the  estate  for  the  whole  debt,  but 
only  for  the  composition  on  the  debt  and  interest, 
six  years'  arrears  of  interest  on  the  promissory 
note,  and  the  whole  arrears  on  the  bUl  of  sale. 
Orpen,  In  re,  Besioick  v.  Oipen,  16  Ch.  D. 
202 ;  50  L.  J.,  Ch.  26  ;  43  L.  T.  728  ;  29  W.  R. 
467. 

Beserration  of  Bights  of  Secured  Creditors.] — 

Two  partners  filed  a  liquidation  petition.  Their 
joint  creditors  resolved  to  accept  a  composition 
of  10«.  in  the  pound  in  satisfaction  of  their  debts. 
Among  the  creditors  who  voted  in  favour  of  the 
resolution  was  a  banking  company,  who  held 
security  for  their  debt  upon  the  separate  estate  of 
one  of  the  partners.  The  aflddavit  by  which  they 
proved  their  debt  stated  their  security,  but  they 
voted  in  respect  of  their  whole  debt.  The  reso- 
lutions contained  no  provision  reserving  the 
right  of  creditors  who  held  collateral  securities 
to  retain  them,  but  a  provision  to  that  effect  was 
inserted  in  a  deed  afterwards  executed  to  carry 
out  the  arrangements  of  the  composition.  The 
composition  was  duly  paid  to  the  bank  : — Held, 
that  the  bank  was  entitled  to  retain  their 
security.  Manchester  and  Liverpool  District 
Banking  Company,  Ex  parte,  Littler,  In  re,  18 
L.  R.,  Eq.  249  ;  43  L.  J.,  Bk.  73  ;  30  L.  T.  339  ; 
22  W.  R.  567. 

On  Seouritles  obtained  by  Creditor  between 
Petition  and  Keeting.] — ^A  resolution  for  com- 
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position  has  no  retrospective  effect  go  as  to  in- 
validate securities  obtaine<l  by  a  cretlitor  in  the 
interval  between  the  filing  of  the  petition  and 
the  first  meeting  of  creditors.  Jonett,  Ex  parte, 
Jont'9.  In  re,  10  L.  R.,  Ch.  01)3  ;  44  L.  J.,  Bk.  124; 
H3L.  T.  116;  23  W.  R.  88«. 

Liability  of  Exeention  Creditor  for  Failure  to 
withdraw  Sheriff  after  Composition— Kalice.]— 

In  the  absence  of  malice,  no  action  will  lie 
against  a  judgment  cretlitor  for  not  withdrawing 
the  sheriff  from  jwssession  after  the  judgpnent 
creditor  has  become  l)ound  by  a  composition  of 
the  debt.  According  to  the  statement  of  claim, 
A.,  having  recovere<l  a  judgment  against  B., 
issued  a  writ  of  li.  fa.,  under  which  the  sheriff 
cntereti  into  possession  of  B.'s  goods.  B.  filed  a 
petition  of  insolvency,  and  A.  proved  for  the 
amount  of  his  judgment  against  B.'s  estate. 
Resolutions  for  a  composition  were  passed  and 
registered .  The  sheriff  refused  to  withdraw  from 
jwssessson  without  A.'s  instructions,  which  were 
not  given  by  A.  No  malice  was  alleged  as 
against  A. : — Held,  on  demurrer,  that,  in  the 
absence  of  malice,  A.'s  failure  to  instruct  the 
sheriff  to  retire  gave  B.  no  right  of  action  against 
A.  PhiUipn  V.  General  Omnibus  Company,  50 
L.  J.,  Q.  B.  112. 

Composition  nnder  s.  S8.]— When  a  bank- 
ruptcy has  been  annulled  under  the  Bankruptcy 
Act,  1869,  s.  28,  and  a  scheme  of  arrangement 
of  the  bankrupt's  affairs  has  been  approvcS  of  by 
the  court,  the  bankrupt  is  discharged  from  his 
debts,  and  no  action  is  maintainable  against  him 
in  respect  of  any  debt  provable  under  the  bank- 
ruptcy. Onhey  V.  JeffrhR,  11  Q.  B.  D.  5r)9  ;  52 
L.  J.,  Q.  B.  601  ;  48  L.  T.  699— C.  A.  Affirming 
52  L.  J.,  Q.  B.  116;  31  W.  R.  381  ;  47  J.  P. 
102. 


10.  Payment  op  Composition  and  Effect 
OF  Failure  to  Pay. 

Enforcing  Payment  by  Snrety.]— The  Court  of 
Bankruptcy  has  no  jurisdiction  to  enforce  the 
payment  of  a  composition  by  a  surety  who  has 
covenanted  with  a  trustee  on  behalf  of  the 
creditors  for  its  payment.  Mirahita,  Ex  parte^ 
DaU,  In  re,  20  L.  R.,  Eq.  772  ;  44  L.  J.,  Bk, 
119  ;  33  L.  T.  60  ;  23  W.  R.  864. 

Court  of  Bankruptcy  may  compel  Trustee 

to  sue  Surety.]— If  the  surety  fails  to  pay,  it  is 
the  duty  of  the  trustee  to  sue  him  at  law  on  his 
covenant ;  and  if  the  trustee  neglects  this  duty, 
the  Court  of  Bankruptcy  has  power  to  compel 
him  to  perform  it.    Ih, 


Trustee   Indemnified    against  Costs.]— 

Under  composition  resolutions  a  trustee  was  ap- 
pointed, and  a  surety  for  the  debtor  covenanted 
with  the  trustee  to  pay  two  of  the  instalments  of 
the  composition.  These  instalments  were  not 
paid  when  they  became  due  : — Held,  that,  upon 
the  application  of  a  creditor,  the  court  had  juris- 
diction under  the  Bankruptcy  Act,  1869,  s.  126, 
to  order  the  trustee  to  sue  the  surety  upon  his 
covenant,  but  that  the  order  should  provide  for 
the  indemnity  of  the  trustee  against  the  costs  of 
the  action.  Monkhovxc,  Ex  parte,  Dale,  In  re, 
1  Ch,  D.  287  ;  45  L.  J.,  Bk.  71  ;  33  L.  T.  614  ; 
24  W.  R.  300. 


Security  given  by  Debtor  to  Surety.]— The 
creditors  of  a  debtor  resolved  to  accept  a  compo- 
sition payable  in  three  instalments,  the  third  in- 
stalment being  guaranteed  by  a  surety.  Before 
the  resolution  was  passed,  the  debtor  had  agreel 
with  the  surety  to  indemnify  him  against  anj 
liability  which  he  might  incur  under  his  guaran- 
tee by  depositing  goods  with  him.  This  agree- 
ment was  not  made  known  to  the  creditor. 
After  the  resolutions  were  registered  the  suretr 
accepteti  bills  of  exchange  for  the  amount  of  the 
third  instalment  of  the  composition,  and  certain 
goods  were  deposited  with  him  by  the  debtor. 
The  debtor  paid  the  first  instalment,  but  failed 
to  pay  the  second,  and  thereupon  he  filed  a 
liquidation  petition.  Afterwards  the  surety  paid 
the  third  instalment  : — Held,  that  the  agreement 
with  the  surety  was  valid,  and  that  he  was  en- 
titled to  retain  the  goods  as  against  the  trustee 
under  the  liquidation.  BurrelL  Ex  parte,  Robin- 
son, In  re,  1  Ch.  D.  537  ;  45  L.  J.,  Bk.  68  ;  U  L 
T.  198  ;  24  W.  R.  353— C.  A. 

The  distinction  between  composition  and  liqtii- 
dation  by  arrangement  explained,    lb. 


After  Befiiult  in  Payment.] — Two  part- 


ners in  trade  filed  a  liquidation  petition,  under 
which  a  trustee  of  their  property  was  appoint^ 
Afterwards  the  creditors,  under  the  provisions  of 
8.  28  of  the  Bankruptcy  Act,  1867,  passed  resolu- 
tions authorizing  the  trustee  to  accept  a  compo- 
sition from  the  debtors,  and  the  arrangement 
was  approved  by  the  court.    The  composition 
was  to  be  paid  in  four  instalments,  part  of  the 
last  of  which  was  to  be  secured  by  a  soretv. 
One  of  the  debtors,  who  was  about  to  carry  on  the 
business  alone,  agreed  to  pay  30/.  to  the  trustee 
weekly,  until  he  should  have  paid  the  amount  of 
the  composition.    In  case  of  his  making  defiialt. 
the  trustee  was  to  be  at  liberty  to  take  poescsaon 
of    his  stock-in-trade,  assets  and   effects,  and 
realize  them  for  the  benefit  of  the  creditors  of 
the  firm.  The  dischai^  of  the  debtors  was  to  be 
granted,  the  liquidation  closed,  and  the  trustee 
released,  so  soon  as  the  trustee  should  certify  to 
the  court  that  a  sum  sufficient  to  pay  the  com- 
position had  been  paid  to  him  by  the  debtor. 
The  first  instalment  was  duly  paid,  but  the 
debtor  afterwards  made  default,  and  the  titjstee 
took  possession  of  his  stock-in-trade  and  effects. 
It  then  appeared  that  the  debtors  had,  shortly 
before  the  seizure,  executed  a  deed  assigning  the 
outstanding  book  debts  of  the  firm  to  the  surety 
and    another  person,  as   security   for  moneys 
advanced  by  them,  and  also  as  a  security  to  the 
surety  against  his  liability  in  respect  of  the  Ust 
instalment  of  the  composition.    The  advances 
had  been  made  since  the  passing  of  the  resolu- 
tions, to  enable  the  debtor    to  carry  on  the 
business  and  to  pay  the  first  instalment  of  the 
composition  ; — Held,  that  the  resolutions  of  the 
creditors  gave  an  implied  authority  to  the  debtor 
to  carry  on  the  business  in  the  ordinary  way. 
and  to  pledge  the  assets  in  order  to  raise  money 
for   the   purposes  of   the  business,    or  for  the 
purpose  of  paying  the  composition,  and  that  the 
assignees  were   entitled  to  the  book  debts  as 
a  security  for  the  advances  which  thev  had  made. 
Allard,  Ex  parte,  Simons,  In  re,  16  Ch,  D.  506 ; 
44  L.  T.  35  ;  29  W.  R.  406— C.  A. 

But,  held,  that  the  resolutions  did  not  anthrw 
rize  the  pledging  of  the  assets  as  an  indemmtr 
to  the  surety  against  his  liability  in  respect  of 
the  last  instalment  of  the  composition,  and  that 
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the  deed  could  not  stand  as  a  security  in  that 
respect  Burrell,  Ex  parte  (1  Ch.  D.  537),  dis- 
tinguished,   lb, 

Estate  aBsigned  to  Surety — Ko  reeolting 

TniBt.] — Resolutions  were  passed  in  favour  of  a 
composition ;  all  the  estate  of  the  debtor  was  to 
be  assigned  to  D.,  he  becoming  surety  for  the 
payment  of  the  composition  and  being  appointed 
trustee.  Afterwards  a  deed  was  executed  by  the 
debtor,  the  creditors  and  D.,  embodying  these 
resolutions,  but  not  declaring  any  trusts  : — Held, 
that  he  was  absolutely  entitled  to  the  surplus  of 
the  estate  after  the  payment  of  the  composition 
and  the  costs,  and  that  there  was  no  resulting 
trust  in  favour  of  the  debtor.  Wilcocks,  Ex 
parte,  WUeoeks,  la  re,  44  L,  J.,  Bk.  12  ;  31  L. 
T.  520. 

Default  in  Payment  by  Debtor.] — When,  by 
resolutions  under  the  Bankruptcy  Act,  18(59,  s. 
12G,  the  creditors  agreed  to  accept  a  composition 
j>ayablc  by  instalments,  and  the  debtor  made  de- 
fault in  pajnnent  of  an  instalment  to  a  creditor  : — 
Held,  that  the  creditor  could  maintain  an  action 
against  the  debtor  for  the  balance  of  the  whole 
debt  remaining  unpaid,  and  would  not  be  re- 
strained by  the  Court  of  Bankruptcy.  Hatton, 
In  7v/,  Hodge,  Ex  parte,  7  L.  R.,  Ch.  723  ;  42  L. 
J.,  Bk.  12  ;  27  L.  T.  396  ;  20  W.  R.  978. 

So,  when  by  an  extraordinary  resolution  under 
the  Bankruptcy  Act,  18G9,  s.  12(),  creditors  re- 
solve to  accept  a  composition  in  satisfaction  of 
their  debts,  but  the  debtor  fails  to  pay  the  com- 
position, the  creditors  are  entitled  to  bring 
actions  for  their  original  debts.  Edwards  v. 
Coombe,  7  L.  R.,  C.  P.  519  ;  41  L.  J.,  C.  P.  202  ; 
27L.  T.  315;  21  W.  R.  107. 

When  by  a  resolution  under  the  Bankruptcy 
Act,  1869,  8.  126,  the  creditors  of  a  debtor  agree 
to  accept  a  composition  payable  by  instalments, 
and  the  debtor  makes  default  in  payment  of  an 
instalment,  a  non-asscuting  creditor  is  entitled 
to  maintain  an  action  for  the  whole  debt.  Ocdd- 
ney  v.  Lording,  8  L.  R.,  Q.  B.  182 ;  42  L.  J.,  Q. 
B.  103  ;  21  W.  R.  543. 

Creditors  restored  to  former  Bights.] — 

The  non-payment  by  a  debtor  of  a  composition 
according  to  the  terms  of  a  resolution,  passed 
pursuant  to  the  Bankruptcy  Act,  18G9,  s.  126, 
revives  not  only  the  debt  but  also  the  rights  and 
remedies  of  the  creditor  in  respect  thereof  as 
they  would  have  existed  if  no  such  composition 
had  been  agreed  to.  Newell  v.  Van  Praagh,  9 
I..  R.,  C.  P.  96 ;  43  L.  J.,  C.  P.  94 ;  22  W.  R. 
377. 

Therefore,  where  after  a  judge's  order  had  been 
made  under  the  Debtors  Act,  1869,  for  the  pay- 
ment of  a  judgment  debt  by  instalments,  the 
judg'inent  debtor  took  proceedings  for  liquidation 
under  the  Bankruptcy  Act,  1869,  and  a  resolution 
binding  on  the  judgment  creditor  was  passed 
according  to  s.  126,  to  accept  a  composition,  and 
the  debtor  subsequently  failed  to  pay  the  compo- 
sition, according  to  the  terms  of  the  resolution  : — 
field,  that  the  judgment  creditor  was  entitled  to 
proceed  upon  the  judge's  order  for  the  payment 
of  the  debt  by  instalments  as  if  there  had  been 
no  composition,  and  accordingly  to  apply  under 
the  Debtors  Act,  1869,  s.  5.  for  the  debtor's 
committal  in  case  of  his  not  paying  such 
instalments  when  he  had  the  means  of  paying. 
lb. 


Even  where  there  is  a  Surety  for  Pay- 
ment.]— Where  creditors  agree  to  accept  a  com- 
position payable  in  instalments,  some  of  which 
are  guaranteed  by  a  surety,  if  default  is  made  in 
the  payment  of  any  one  instalment  the  creditors 
have  a  right  to  sue  the  debtor,  or  to  prove  in  his 
bankruptcy,  for  the  balance  of  their  original 
debts,  after  deducting  what  they  have  received, 
either  frem  the  debtor  or  the  surety,  in  respect 
of  the  composition,  and  not  merely  for  the 
amount  of  the  unpaid  instalments  of  the  com- 
position, (rilbey,  Ex  parte,  Bedell,  In  re,  8  Ch. 
D.  248  ;  47  L.  J.,  Bk.  49  ;  38  L.  T.  728  ;  26  W.  R. 
768— C.  A. 


Surety  cannot  recover  from  Creditors.] — 


The  surety,  though  he  is  entitled  to  prove  in 
the  debtor's  bankruptcy  for  what  he  has  paid  in 
respect  of  the  composition,  has  no  right  to  put 
the  creditors  to  an  election  whether  they  will 
carry  out  the  com^wsition  arrangement  in  toto  or 
reject  it  in  toto.    lb. 

Where  default  is  made  in  payment  of  a  com- 
position, and  bankruptcy  supervenes,  the  fact 
that  one  of  the  instalments  of  the  composition 
was  guaranteed  and  ])aid  by  a  surety  in  no  way 
afEects  the  right  of  the  creditors  to  prove  under 
the  bankruptcy  for  the  whole  amount  of  their 
original  debts,  after  giving  credit  for  the  instal- 
ments thev  liave  received.  In  such  a  case  the 
suretv  must^be  taken  to  have  entered  into  the 
contract  subject  to  the  known  law  that  the  cre- 
ditoi*8  are  remitted  to  their  original  rights  on 
default  in  payment  of  any  instalment.  He 
cannot  therefore  recover  back  from  the  cre- 
ditors the  instalment  he  has  paid  to  them.  His 
proper  remedy  is  to  prove  under  the  bankruptcy 
for  the  instalment  he  has  paid.    lb. 


Giving  Kotes  for  Composition  is  no  Satis* 


faction.] — A  debtor  having  tiled  a  petition  for 
liquidation  under  the  Bankruptcy  Act,  1869,  s. 
126,  at  a  meeting  duly  convened  (the  plaintiffs 
being  assenting  creditors),  resolutions  wer.; 
passed  that  a  composition  of  3j*.  in  the  pound 
should  be  accepted  by  the  creditors  in  satisfac- 
tion of  their  debts,  that  such  composition  should 
be  payable  by  instalments  at  three,  six.  an<l 
twelve  months,  and  that  the  security  of  S.  should 
be  accepted  for  the  whole  of  the  composition  : 
and  a  trustee  was  appointed.  Joint  and  several 
promissory  notes  of  the  debtor  and  S.  for  tlie 
composition,  payable  at  the  National  Provincial 
Bank  of  England  at  Birmingham,  were  given  to 
the  plaintiffs  and  the  other  creditors,  and  receipts 
signed  by  tbem,  expressing  it  to  be  in  "discharge 
of  their  debts."  The  first  note  was  presented  at 
the  bank  at  maturity,  and  dislionoured,  but  no 
demand  was  made  upon  S.  or  the  trustee  : — 
Held,  thfit  the  plaintiffs  were  remitted  to  their 
right  to  sue  for  their  original  debt,  the  mere 
giving  of  the  notes,  without  payment,  not  l>eing 
satisfaction  within  the  terms  of  the  resolution  or 
of  the  receipt.  Edwards  v.  Ilafwher,  1  C.  P.  D. 
Ill  ;  33  L.  T.  575. 

After  the  defendant  had  been  adjudicated  a 
bankrupt,  his  creditors,  amongst  whom  were  the 
plaintiffs,  agreed  to  accept  a  composition,  and 
bills  of  exchange  were  given  to  the  plaintiffs  for 
the  amount ;  the  bills  having  been  dishonoured  : 
— Held,  that  the  mere  giving  the  bills,  without 
payment,  was  not  a  discharge  of  the  original 
debt,  and  that  the  plaintiffs  were  remitt^  to 
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their  right  to  sae  for  it.  ErMne  y.  Moreland, 
10  Ir.  R.,  C.  L.  243. 

Payment   by  Debtor  to  hii '  Bolioitor— 

De&nlt  by  Solieitor.] — The  day  before  a  compo- 
sition fell  due  the  debtor  paid  to  his  solicitor, 
who  had  the  conduct  of  the  proceedings,  and 
who  also  held  his  bill  for  the  whole  amount  of 
the  composition,  sufficient  to  pay  the  composition 
to  all  the  creditors.  The  solicitor  had  received 
a  written  authority  from  a  judgment  creditor  to 
pay  his  composition  to  £.,  his  solicitor.  The 
solicitor  did  not  pay  R.  immediately,  but  re- 
tained the  composition,  intending  to  pay  him  in 
a  few  days,  when  he  was  going  to  meet  him  on 
other  business.  The  judgment  creditor  pro- 
ceeded to  levy  execution  for  his  original  debt : — 
Held,  that  the  composition  not  having  been  paid 
on  the  day  named,  the  judgment  creditor  was 
remitted  to  his  original  rights,  and  that  an  in- 
junction would  not  lie.  Masten,  Ex  parte, 
Winsm,  In  re,  1  Ch.iD.  113  ;  45  L.  J.,  Bk.  18  ;  33 
L.  T.  613  ;  24  W.  R.  113. 

Creditor's   Debt    ITnatcertained — Befer- 


enee — ^Award.  ] — The  creditors  of  debtors  who  bad 
filed  a  liquidation  petition  resolved  to  accept  a 
composition,  and  appointed  a  trustee  to  receive 
and  distribute  it.  In  the  debtore'  statement  it 
was  mentioned  that  two  i)ersons  claimed  to  be 
creditors  for  a  large  sum,  but  that,  their  claim 
was  the  subject  of  an  action,  which  had  been 
referred  to  an  arbitrator,  the  reference  being  still 
pending.  These  persons  attended  the  meetings 
of  the  creditors  (of  which  notice  had  been  sent 
to  them)  and  tendered  a  proof,  but  their  proof 
was  objected  to,  and  they  were  not  allowed  to 
vote.  Several  months  afterwards  the  arbitrator 
made  his  award,  finding  a  large  sum  due  to  them. 
The  composition  not  having  been  paid  or  ten- 
dered to  them,  they  commenced  an  action 
against  the  debtors  for  the  amount  of  the 
award  : — Held,  that  the  action  ought  not  to  be 
restrained.  WaUon,  Ex  parte,  2  Ch.  D.  63  ;  34 
lTt.  778  ;  24  W.  R.  592— C.  A. 

Creditor  imng  for  Competition,  eannot 

afterwardf  sne  for  Original  Debt.] — Under  a 
composition  arrangement,  the  debtor  was  to  pay 
by  four  instalments,  each  secured  by  the  promis- 
sory note  of  himself  and  his  sureties ;  having 
made  default  in  payment  of  the  third  instalment 
the  creditor  sued  upon  the  promissory  note  for 
that  instalment,  and  was  paid  it ;  the  creditor 
then  sued  for  the  original  debt,  less  by  the 
amount  of  the  three  instalments  paid,  and  seized 
the  debtor's  goods  in  execution  : — Held,  that,  the 
creditor  having  elected  to  sue  for  the  amount  of 
the  instalment,  and  been  paid  it,  was  not  en- 
titled to  revert  to  his  right  to  sue  for  the  original 
debt,  and  that  he  should  be  restrained  from 
levying  under  the  execution.  Butler,  In  re,  1 
Ir.  R.,  Ch.  D.  225. 

Default  in  Payment  by  TroBtee.] — ^When  under 
a  composition  arrangement  a  trustee  is  appointed 
by  the  creditors,  the  debtor  is  not  liable  for  any 
default  of  the  trustee  in  paying  the  composition. 
Waterer,  Ex  parte,  Taylor,  In  re,  43  L.  J.,  Bk. 
25  ;  29  L.  T.  907  ;  22  W.  R.  426. 

A  creditor  holding  a  security  of  uncertain 
value,  was  inserted  in  the  debtor's  statement  for 
an  estimated  balance.  The  trustee  did  not  pay 
or  tender  the  oompoBition  on  the  amount,  but 


(wrongly)  required  the  creditor  to  prove  his 
debt.  The  creditor  having  commenced  an  action 
for  his  original  debt  against  the  debtor :— Held, 
that  it  ought  to  be  restrained.    Ih, 


Tnutee  need  not  Tender  Compoiitioi.]— 


The  trustee  under  a  composition  ib  not  boood  to 
tender  the  composition.    Ih. 

To  an  action  by  the  indorsees  of  a  bill  of  ex- 
change against  the  acceptors,  they  pleaded  that 
the  necessary  proceedings  for  a  composition  \rf 
the  acceptors  imder  the  Bankruptcy  Act,  1869, 
s.  126,  had  been  taken,  and  that  a  trustee  on  b^ 
half  of  the  creditors  had  been  appointed  by  the 
extraordinary  resolution  for  receipt  and  distribn- 
tion  of  the  composition,  and  that  a  sum  sufficient 
to  pay  the  composition  had  been  duly  paid  to  the 
trustee  for  the  purpose  of  his  paying  the  same 
pursuant  to  the  resolution.  The  plaintiffs  re- 
plied that  the  amount  of  the  composition  doe  to 
them  was  not  paid  or  tendered  to  them,  but  the 
trustee,  by  the  direction,  request,  and  procure- 
ment of  the  acceptors,  refused  to  pay  the  same 
to  the  plaintiffs  : — Held,  a  bad  replication,  on 
the  ground  that  the  acceptors  were  discharged 
on  the  payment  to  the  trustee  of  money  ap- 
plicable and  sufilicient  to  pay  the  composition. 
Campbell  v.  Im  TJntrn,  1  C.  P.  D.  267  ;  46  L.  J., 
C.  P.  482  ;  36  L.  T.  265  ;  24  W.  R.  675. 

The  mere  non-payment  by  the  trustee  does  not 
defeat  the  composition,  and  the  money  being  im- 
pressed with  a  trust  for  the  benefit  of  the  CTedi- 
tor,  any  direction  by  the  debtor  with  respect  to 
it  is  a  nullity.    Ih. 

Semble,  that  the  trustee  is"  entitled  before 
paying  over  the  composition  to  a  creditor  to  in- 
vestigate the  validity  of  his  claim.     lb, 

Kon-payment  due  to  Creditor's   Hegleet]— 

Where  the  creditors  of  a  liquidating  debtor  hi^e 
duly  passed  resolutions  for  a  compKsition  payable 
by  instalments  at  certain  definite  times,  and'faare 
appointed  a  trustee  under  the  279th  of  the  Bank- 
ruptcy Rules  ;  and  at  the  time  when  the  fiist 
instalment  of  the  composition  became  due  the 
debtor,  who  had  sent  cheques  to  all  the  creditors, 
had  also  placed  in  the  hands  of  the  trustee 
funds  sufficient  to  pay  the  amount  of  that  in- 
stalment to  a  particular  creditor,  who,  however, 
neglected  to  present  the  cheque  or  apply  to  the 
trustee  for  the  amount ;  such  creditor  is  not  en- 
titled to  institute  bankruptoy  proceedings  against 
the  debtor  with  a  view  to  having  him  adjudicated 
a  bankrupt,  upon  the  ground  that  he  did  not  in 
fact  receive  the  instalment  of  his  comp(>sitio& 
upon  the  day  named  in  the  resolutions  for  pay- 
ment. Ortelli,  Ex  parte,  Sherratt,  In  re,  45  L. 
T.  799. 


11.  Adjudicating  Debtor  a  Bankbupt. 

Does  not  require  Act  of  Bankruptey.] — The 

power  given  to  the  court  by  s.  120  of  the  Bank- 
ruptcy Act,  1869,  to  adjudge  a  oomponnding 
debtor  a  bankrupt,  is  a  discretionary  power,  and 
is  independent  of  the  commission  by  him  of  en 
act  of  bankruptcy,  and  it  may  be  exercised  more 
than  six  months  after  the  filing  of  the  liquida- 
tion petition.  Charlton,  Ex  parte,  6  Ch.  D.  46 ; 
46  L.  J.,  Bk.  110  ;  37  L.  T.  45  ;  25  W.  R.  800— 
C.  A.    Affirming  36  L.  T.  561 ;  25  W.  R.  633. 

A  declaration  by  the  debtor  of  his  inability  to 
pay  one  of  the  instalments  of  the  composition  at 
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the  time  appointed  is  a  sufficient  ground  for  the 
exercise  of  this  power.    lb. 

By  resolutions  for  composition  creditors  agreed 
to  accept  5#.  in  the  pound,  payable  in  two  in- 
stalments of  4#.  and  \s,  at  six  months'  and  two 
years'  date  respectively.  The  debtor,  who  con- 
tinued trading,  was  unable  to  meet  the  second 
instalment.  Thereupon  a  creditor,  to  whom  the 
sum  of  13Z.  was  due  under  the  second  instal- 
mentf  applied  that  the  debtor  might  be  adjudi- 
cated a  bankrupt  under  s.  126  : — Held,  that  it 
was  not  a  proper  case  to  make  the  adjudication. 
Skiers  J  In  re,  Shier jty  Ex  parte,  7  Ch.  D.  416  ; 
47  L.  J.,  Bk.  31  ;  37  L.  T.  724  ;  26  W.  R.  216. 

Blghtf  of  Creditors  on  Be^yal  of  Bankruptcy 
throngli  fiiilure  of  Compoiition.] — J.  claimed  to 
be  a  secured  creditor  of  S.,  a  bankrupt,  and  to 
be  entitled  to  the  whole  of  the  property  set  forth 
by  S.  in  his  statement  of  affairs  by  virtue  of  two 
bills  of  sale.  The  securities  were  disputed  by 
the  trustee,  and  ultimately  the  creditors  passed 
resolutions  under  the  28th  section  of  the  Bank- 
ruptcy Act,  1869,  that  the  offer  of  J.  to  pay  620/. 
to  the  trustee  be  accepted,  that  the  bankruptcy 
be  thereby  annulled,  and  that  J.  releasing  his 
claim  upon  the  estate,  his  securities  be  not 
disputed  by  the  trustee.  This  compromise  was 
entered  into  on  the  basis  that  the  property  held 
by  J.  comprised  the  whole  of  the  debtor's  estate, 
and  was  carried  into  effect.  8.  having  subse- 
qaently  come  into  possession  of  property  which 
he  had  omitted  in  his  statement  of  affairs,  the 
order  annulling  the  adjudication  was  discharged, 
and  the  bankruptcy  was  revived.  J.  thereupon 
tendered  a  proof  for  the  balance  which  remained 
due  to  him  after  he  had  realized  his  securities, 
which  was  rejected  : — Held,  on  appeal,  that  the 
effect  of  the  order  reviving  the  bankruptcy  was 
to  destroy  the  resolutions  in  toto,  and  that  all 
parties  were  remitted  to  their  original  rights  and 
position.  Spantan,  In  re,  Jarvis,  Ex  parte,  10 
Ch.  D.  179  ;  48  L.  J.,  Bk.  45  ;  39  L.  T.  661  ;  27 
W.  B.  297— C.  A. 

12.  Second  Composition. 

When  creditor*  have  resolved,  under  the 
Bankruptcy  Act,  1869,  s.  126,  to  accept  a  com- 
]>06ition  in  satisfaction  of  the  debts  due  to  them 
from  their  debtor,  the  debtor  cannot  make  a  new 
compoaition  with  his  creditors  under  that  section 
until  all  the  instalments  of  the  old  composition 
have  been  paid.  Sydney,  Ex  parte,  Sydney  Jj; 
Wigginjf,  In  re,  10  L.  R.,  Ch.  208  ;  44  L.  J.,  Bk. 
21  ;  31  L.  T.  714  ;  23  W.  R.  205. 

Where  nothing  further  remains  to  be  done 
under  composition  resolutions,  and  the  rights  of 
the  creditors  thereunder  are  in  no  way  inter- 
fered with,  the  court  will  not  refuse  to  register 
resolntions  for  a  composition  under  a  second 
petition  by  the  same  debtor,  notwithstanding 
that  all  the  creditors  have  not  been  paid  their 
composition  under  the  first  petition*  Lovuis,  Ex 
parte,  Daries,  In  re,  42  L.  T.  695. 

13.  Jttbisdiction  op  Coubt  op 
Bankbuptcy. 

To  restrain  Aotioni  on  original  Debt] — When 
an  action  is  brought  by  one  of  the  creditors  of  a 
compounding  debtor  against  the  debtor  for  his 
ori^rinal  debt.,  the  Court  of  Bankruptcy  ought  to 
xestrain  the  action  it  it  can  see  clearly  that  it  is 


vexatious  and  without  foundation,  even  though 
the  question  in  dispute  concerns  only  the  debtor 
and  the  creditor  who  is  suing.  Lopez,  Ex  parte, 
5  Ch.  D.  66  ;  46  L.  J.,  Bk.  96  ;  36  L.  T.  276  ;  25 
W.  R.  419— C.  A. 

But,  if  there  is  a  substantial  question  to  be 
tried,  the  action  ought  to  be  allowed  to  proceed. 
Jb. 

In  February,  1871,  a  debtor  effected  a  compo- 
sition with  his  creditors.  The  proof  of  K,  was 
disputed,  and  was  only  settled  by  the  judge  on 
the  29th  of  July,  1873.  The  composition  on  the 
amount  as  settled  was  not  then  paid  at  once,  but 
the  solicitors  of  both  parties  waited  till  the  order 
was  drawn  up  and  signed  by  the  registrar.  On 
the  22nd  of  August,  1873,  the  debtor  asked  to  be 
allowed  to  pay  the  composition  partly  in  cash 
and  partly  in  bills  at  two  and  four  months.  This 
request  was  refused,  and  K.  then  said  that  the 
composition  not  having  been  paid  he  should  com- 
mence an  action  for  the  wnole  debt.  On  the 
27th  of  August  the  registrar  signed  the  order, 
and  on  the  same  day  the  debtor  tendered  pay- 
ment of  the  composition  in  cash.  This  was  re- 
fused, and  an  action  for  the  original  debt  com- 
menced on  the  29th  of  August : — Held,  that  it 
would  be  inequitable  to  allow  K.  to  proceed 
with  the  action.  Kiny,  Ex  parte,  Uaiper,  In  re, 
17  L.  R.,  Eq.  332  ;  43  L.  J.,  Bk.  41. 


To  try  Validity  of  Besolutioni.]— Wliere 


resolutions  accepting  a  composition  payable  by 
the  debtor  have  been  duly  passed  and  registered 
under  the  Bankruptcy  Act,  1869,  a  creditor  will 
be  restrained  from  proceeding  at  law  in  order  to 
try  the  validity  of  the  resolutions.  Thorpe,  In 
re,  Ildrtel,  Ex  parte,  8  L.  R.,  Ch.  743 ;  42  L.  J., 
Bk.  34  ;  28  L.  T.  530 ;  21  W.  R.  428. 

When  a  creditor  objects  to  be  bound  by  an 
arrangement  with  creditors,  on  grounds  personal 
to  himself  and  not  applicable  to  the  rest  of  the 
creditors,  he  will  not  be  restrained  by  the  Court 
of  Bankruptcy  fi*om  trying  the  question  in  an 
action.  Paper  Staining  Company,  Ex  parte. 
Bishop,  In  re,  8  L.  R.,  Ch.  696. 

A  creditor  refused  to  be  bound  by  a  resolution 
for  a  composition  registered  under  the  Bank- 
ruptcy Act,  1869,  s.  125,  on  the  ground  that  his 
name  was  not  duly  inserted  in  the  debtor's  state- 
ment of  debts,  and  that  the  composition  ha<l  not 
been  tendered  to  him  within  the  prescribed 
time  : — Held,  that  he  ought  not  to  be  restrained 
from  suing  the  debtor  at  law.    lb. 


By  Debtor  against  Sherift]— The  Court 


of  Bankruptcy  has  jurisfliction  to  restrain  an 
action  of  trespass  brought  by  an  arranging 
debtor,  after  the  registration  of  a  resolution  duly 
passed  and  confirmed  by  the  creditors  to  accept  a 
composition,  against  the  sheriff,  who,  before  the 
date  of  the  petition  upon  which  the  composition 
was  based,  had  levied  upon  the  goods  of  the 
debtor  under  a  fi.  fa.,  and  had  continued  in 
possession  twelve  clear  days  after  service  of 
notice  of  the  registration  and  to  withdraw. 
England,  In  re,  Middlesex  (^Shei'iff),  Ex  parte, 
12  L.  R.,  Eq.  207  ;  40  L.  J.,  Bk.  65  ;  24  L.  T.  519. 
Affirmed,  24  L.  T.  860  ;  19  W.  B.  914— L.  J. 

To  re-open  Proceedingi.] — Even  after  a  re- 
solution for  a  composition  has  been  registered, 
the  Court  of  Bankruptcy  has  jurisdiction,  on  a 
proper  case  being  shewn,  to  re-open  the  questioui 
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and,  with  that  object,  to  order  the  examination 
of  the  debtor.     Davis,  In  re,  19  W.  R.  524. 

But  a  creditor  invoking  the  exercise  of  this 
jurisdiction  mast  shew  a  prima  facie  case  of  fraud 
aeraiust  the  debtor  in  procuring  the  composition. 
It  is  not  sufficient  to  allege  that  the  assenting 
creditors  were  friendly  to  the  debtor.    Jb, 

Court  of  Equity  will  only  Interfere  in  Special 

Cases.] — A  Court  of  Equity  will  not  interfere 
upon  any  question  arising  out  of  a  creditors' 
composition  deed,  or  other  proceedings  in  bank- 
ruptcy, exce|)t  under  special  circumstances. 
Graham  v.  WinUnton,  U  L.  R.,  Eq.  243  ;  42 
L.  J.,  Ch.  633  ;  28  L.  T.  803  ;  21  W.  R.  722. 

No  Jurisdiction  to  order  Bale  of  Security  at 
instance  of  Equitable  Kortgagee.] — In  a  case 
of  composition  the  Court  of  Bankruptcy  has  no 
jurisdiction  to  make  an  order  for  sale  at  the 
instance  of  an  equitable  mortgagee  of  the  estate 
of  the  debtor.  Manchester  and  Liverpool  Dis- 
trict Banking  Company,  Ex  parte.  Littler,  In 
re,  18  L.  R.,  Eq.  249  ;  43  L.  J.,  Bk.  73  ;  30  L,  T. 
339  ;  22  W.  R.  567. 

Composition  under  s.  28 — Sale  of  Security  at 
instance  of  Secured  Creditor — Jurisdiction.] — 

Where  the  trustee  of  a  liquidating  debtor  had 
with  the  sanction  of  the  creditors  accepted  a 
composition  under  s.  28  of  the  Bankruptcy  Act, 
1869  : — Held,  that  the  Court  of  Bankruptcy  had 
no  jurisdiction  upon  the  application  of  a  secured 
creditor,  who  had  not  proved  in  the  liquidation, 
to  order  the  sale  of  his  security.  His  proper 
course  was  to  realize  his  security  as  a  mortgage 
in  the  usual  manner  in  the  High  Court  and  then 
prove  for  any  deficiency  that  might  ensue  in  the 
Court  of  Bankruptcy.  Holmes,  In  re,  Woods  or 
Holmes,  Ex  parte,  43  L.  T.  447  ;  29  W.  R.  124. 

14.  Costs  of  Composition. 

The  costs  of  a  composition  are  not  governed  by 
Bankruptcy  Rules,  1871,  r.  8,  which  provides 
for  the  taxation  of  costs  in  "  bankruptcy  or  liqui- 
dation "  on  a  lower  scale  when  the  provable 
debts  and  assets  respectively  are  under  certain 
amounts.  Castle,  Ex  parte,  MeiJtle,  In  re,  1  Ch. 
D.  Ill  ;  45  L.  J.,  Bk.  13 ;  24  W.  R.  143. 

The  creditors  of  a  liquidating  debtor  accepted 
a  composition,  payable  by  instalments,  secured  by 
the  joint  and  several  promissory  notes  of  the 
debtor  and  a  surety.  The  debtor  and  his  surety 
being  unable  to  pay  the  composition,  the  debtor 
obtained  leave  to  summon  a  general  meeting  of 
his  creditors  to  vary  the  terms  of  the  composition, 
but  proceeded  in  all  respects  as  if  a  fresh  first 
meeting  was  being  convened.  At  the  new  meet^ 
ing  resolutions  were  duly  passed  accepting  a 
smaller  composition,  but  the  registrar  refused  to 
register  the  resolutions,  and  the  debtor  was  sub- 
sequently adjudicated  bankrupt.  The  debtor's 
solicitor  applied  to  the  court  for  payment  of  his- 
costs  incurred  under  the  proceedings  to  vary  the 
composition  : — Held,  that  the  registrar  having 
refused  to  register  the  resolutions,  and  no  appeal 
having  been  brought  from  his  oiiler,  there  were 
no  proceedings  pending  within  the  meaning  of 
r.  292  of  the  Bankruptcy  Rules,  1870  ;  and  that 
even  if  the  proceedings  were  pending  within  the 
meaning  of  the  rule,  the  costs  in  relation  to  the 
proceedings  were  in  the  discretion  of  the  judge, 
^nd  that  the  exercise  of  his  discretiou  in  that 


respect  would  not  be  interfered  with.  Hopper, 
Ex  parte,  Elliott.  In  re.  37  L.  T.  725.  Aflmned, 
8  Ch.  D.  53  ;  47  L.  J.,  Bk.  41 ;  38  L.  T.  366 ;  26 
W.  R.  488— C.  A. 


XIX.    COMPOSITION   DEEDS. 
I.  General  Characteristics  and  Ixcidents. 

a.  What  are. 

Deed  assigning  whole  Property  to  Trustees  for 
Creditors — Ho  Creditors  Parties   to   Deed.]— 

Under  a  will,  S.  w^as  entitled  on  the  death  of  A. 
to  a  share  of  a  fund.  By  deed  made  by  him, 
being  the  tenant  for  life,  he  assigned  stock-in- 
trade,  scheduled,  and  all  his  real  and  personal 
estate,  using  very  general  language,  to  a  trustee  to 
sell  for  the  payment  of  his  creditors.  No  creditoR 
were  parties,  but  some  were  paid  under  it.  After- 
wards the  trustee  sold  the  residue.  The  will  con- 
tained a  clause  that  on  any  legatee  becoming 
bankrupt,  or  mortgaging  or  anticipating  his  share, 
or  compounding  with  his  creditors,  his  share 
should  go  over  : — Held,  that  the  deed  was  not  a 
composition  deed,  and  was  not  a  forfeiture  within 
the  meaning  of  the  wiD.  Waley^  In  re,  3  Drew. 
165  ;  8  Eq.  R.  380 ;  24  L.  J.,  Ch.  499  ;  1  Jur., 
N.  S.  338.    See  Shar^Y,  Cosserat,  20  Beav.  470. 


Tmsts  not  kept  —  Creditors   have  bo 


Bemedy.] — ^A  person  conveyed  to  trustees  per- 
sonal property  upon  trust  to  sell  the  same,  and 
after  satisfying  certain  specified  charges  and 
claims  in  a  prescribed  order  out  of  the  proceeds, 
to  divide  the  residue  among  his  scheduled  cre- 
ditors, not  any  of  whom  were  parties  or  privy  to 
the  execution  of  the  deed.  The  trustees,  aiter 
partially  executing  the  trusts,  by  making  sales 
and  paying  off  the  specified  chafes  and  claims 
in  the  order  directed,  concurred  with  the  grantor 
in  doing  several  acts  inconsistent  with  the  sub- 
sequent trusts  : — Held,  that,  after  the  death  of 
the  grantor,  a  scheduled  creditor  had  no  equity 
against  the  trustees  to  enforce  the  execution  (2 
the  trust,  the  conveyance  being  in  the  nature  of 
a  private  arrangement  for  the  personal  con- 
venience of  the  grantor,  and  vesting  no  right  in 
the  creditors.     Qerrard  v.  LauderdaU  (^Lerd), 

2  Russ.  &  Mylne,  451. 

Deed  made  without  Knowledge  of  Tmstee.]— 

A.  executed  a  deed,  conveying  aJl  his  property 
to  a  creditor,  B.,  in  trust  for  B.,  and  the  other  cre- 
ditors of  A.  A.  sent  this  deed  to  B.,  with  whom 
he  had  not  previously  communicated  on  the  sub- 
ject. B.  received  the  deed  an  the  next  day.  and 
on  that  day  a  judgment  creditor  of  A,  delivered 
a  fi.  fa.  to  the  sheriff.  On  the  next  dav,  B.  "tvrole 
to  A.  signifying  his  assent.    On  an  issue  between 

B.  and  the  judgment  creditor,  the  jury  found  that 
the  deed  was  honest  and  bon&  fide  : — Held,  that 
B.  was  entitled  to  the  property,  the  deed  not  being 
revocable  by  A.,  inasmuch  as  it  was  for  the  benefit 
in  part  of  the  trustee  B.,  and  B.*s  assent  not  being 
necessary  to  vest  the  property  in  himself  for  the 
same  reason.     Siggers  v.  Evans,  5  £1.  Jc  Bl.  367 ; 

3  C.  L.  R.  1209 ;'  24  L.  J.,  Q.  B.  705 ;  I  Jur., 
N.  S.  851. 

Eequirements  under  17  ft  18  Viot  c.  90.1— If 
a  deed  of  assignment  for  the  benefit  of  creaitois 
purports  in  its  language  to  be  and  is  intended  for 
the  benefit  of  all  the  creditors,  it  is  sufficient  to 
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bring  it  within  ihe  exception  of  the  17  &  18 
Vict.  c.  36  (Bills  of  Sale  Act),  bo  as  not  to  re- 
quire registration  under  that  act,  although  tiie 
deed  does  not  appear  to  be  executed  by  all  the 
creditors.  General  FumUMng  and  UphoUtery 
Company  v.  Venn,  2  H.  &  C.  163  ;  32  L.  J.,  Ex. 
220 ;  9  Jur.,  N.  S.  550  ;  8  L.  T.  432. 

Letter  of  Idcenoe.] — A  letter  of  licence  by 
deed  made  between  a  debtor  and  his  assenting 
-creditors  was  not  a  deed  capable  of  binding  non- 
assenting  creditors  of  the  debtor  by  force  of  the 
Bankmptey  Act  of  1861.  Latham  y.  Lafone, 
2  L.  R.,  Ex.  115  ;  36  L.  J.,  Ex.  17  ;  15  L.  T.  627  ; 
15  W.  R.  453. 


b.  Validity. 

Aj  against  a  snbseqnent  Execution  Creditor.] 
— At  10  o'clock  a.m.,  on  the  3rd  December,  1862, 
a  debtor  assigned  all  his  estate  and  effects  to 
trustees,  to  pay  rateably  all  debts  due  to  his  cre- 
ditors, being  such  persons  as  would  have  been 
entitled  to  rank  as  creditors  in  bankruptcy  if  the 
debtor  had  been  adjudicated  bankrupt  upon  a 
petition  for  that  purpose,  filed  on  the  25th  of 
November,  1862.  AH  the  statutory  requirements 
as  to  trust  deeds  for  the  benefit  of  creditors  were 
complied  with,  and  the  trustees  took  possession  of 
the  debtor's  estate  and  effects.  At  11.30  oil  the 
same  3rd  of  December,  a  creditor  signed  judg- 
ment in  an  action  against  the  debtor,  and  shortly 
afterwards  a  fi.  fa.  was  delivered  to  the  sheriff, 
nnder  which  he  took  in  execution  the  debtor's 
goods  : — ^Held,  that  the  deed  was  not  fraudulent 
tinder  13  Eliz.  c.  5,  as  hindering  and  delaying  cre- 
ditors, since  the  execution  creditors  might  obtain 
under  it  a  composition  in  respect  of  the  costs  of  the 
judgment.  Evans  y.  Jonet,  3  H.  &  C.  423  ;  11 
I^.  T.  636. 

Held,  also,  that  the  trustees  were  entitled,  as 
against  the  execution  creditors,  to  the  proceeds  of 
the  execation.    lb, 

Defeetive  under  28  *  24  Viot.  e.  134— Oood  at 
CoBunon  Law. J  —  A  deed  by  which  a  debtor 
assigried  all  his  property  to  a  trustee  for  the 
benefit  of  his  creditors,  was  expressed  to  be  in- 
tended  to  operate  under  the  Bankruptcy  Act, 
1861.     By  reason  of  some  of  the  written  assents 
necessary  to  make  up  the  required  majority  being 
jn  valid  the  deed  could  not  operate  under  the 
act : — Held,   that  it  was  nevertheless   good  at 
common  law  to  pass  the  property  of  the  debtor 
to  the  trustee,  that  it  was  not  invalid  for  want 
of  registration  as  a  bill  of  sale,  and  could  not  be 
r^arded    as    a    mere  execution.      Johnson   v. 
0*sentony  4  L.  R.,  Ex.  107  ;  38  L.  J.,  Ex.  76 ; 
19  L.  T.  793  ;  17  W.  R.  675. 

J>eed  not  exeouted  by  Creditor — Pleading.] — ^A 
plea  to  an  action  against  the  defendant,  as 
acceptor  of  several  bills  of  exchange,  stated, 
that,  after  the  time  of  payment,  he  being  re- 
sident in  Scotland,  in  consideration  that  certain 
of  his  creditors  should  forbear  to  sue,  made  his 
deed  according  to  the  law  of  Scotland,  by  which 
he  assigr^ed  his  personal  property  in  Scotland  for 
the  benefit  of  his  Creditors ;  that  notice  of  the 
deed  ^vras  given  to  the  plaintiff,  and  that  plaintiff, 
by  a  meriting  effectual  by  the  law  of  Scotland, 
nominated  R.  H.  as  his  attorney,  to  concur  in  and 
adopt  the  deed,  and  to  receive  the  dividends.  The 
plea  then  stated  that  R.  H.  adopted  the  deed  ;  that 
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divers  other  creditors  accepted  the  assignments  ; 
that  the  causes  of  action  arose  before  the  execu- 
tion of  the  de«d  ;  and  that  all  the  proceedings  were 
in  conformity  with  the  law  of  Scotland  ;  whereby 
the  defendant,  by  the  law  of  Scotland,  hath  be- 
come'absolutely  discharged  from  the  causes  of 
action.  Replication,  that  the  defendant  has  not 
become,  nor  is,  discharged  : — Held,  that  the  law  of 
Scotland  was  put  in  issue  ;  secondly,  that  the  plea 
did  not  disclose  a  defence  by  the  law  of  England, 
as  it  did  not  appear  that  the  plaintiff  had  executed 
the  deed,  or  induced  any  other  creditor  so  to  do, 
or  in  any  way  precluded  himself  from  suing  on 
the  original  debt.  Woodham  v.  Edwards,  1  N.  & 
P.  207  ;  6  A.  &  E.  771  ;  2  H.  &  W.  443. 

Wholly  in  Favonr  of  Debtor.] — To  a  plea 
setting  up  a  composition  deed,  the  plaintiffs  re- 
plied, upon  equitable  grounds,  that  the  deed  was 
not  executed  or  assented  to  by  them ;  that  the 
defendant  at  the  time  the  deed  was  made  was  in 
possession  of  available  assets  sufficient  for  the 
payment  of  a  much  larger  composition  than  that 
agreed  upon  ;  that  the  agreements  in  the  deed 
were  not  bon^  fide  made  for  the  equal  benefit 
of  all  the  creditors  ;  that  the  agreements  were 
made  solely  from  motives  of  benevolence  and 
kindness  to  and  for  the  defendant,  and  for  his 
sole  and  only  benefit,  and  without  any  just  regard 
to  the  rights  or  interests  of  the  other  creditors, 
and  to  give  the  defendant  a  release  and  discharge 
from  his  debts  on  the  payment  of  his  composition  ; 
that  such  composition  was  only  a  nominal  compo* 
sition,  and  wholly  disproportioned  to  the  assets  of 
the  defendant  which  were  available  to  the  pay- 
ment of  the  said  creditors,  their  debts  and  de- 
mands : — Held,  that  the  replication  was  good, 
and  an  answer  to  the  plea.  Hart  v.  Smith,  4 
L.  R.,  Q.  B.  61  ;  38  L.  J.,  Q.  B.  25  ;  19  L.  T.  419  ; 
17  W.  R.  158  ;  9  B.  &  S.  543. 

0.  What  Property  Passes. 

Cattle  on  Farm.] — An  assignment  for  benefit 
of  creditors,  by  a  trader  and  farmer,  of  all  her 
"  effects,  stock,  books,  and  book  debts,"  conveys 
the  cattle  on  the  farm.  Lewis  v.  Rogers,  1  C,  M. 
&  R.  48  ;  5  Tyr.  872. 

Policy  of  Insurance.] — A.  conveyed  all  his 
property  to  trustees,  for  the  benefit  of  his 
ci-editors.  The  conveyance  contained  general 
words;  aihongst  others,  ^'all  and  singular  the 
personal  estate  and  effects  whatsoever,"  and  all 
writings  belonging  to  the  same.  He  was  pos- 
sessed at  the  time  of  a  policy  on  his  own  life,  the 
existence  of  which  was  not  known  to  the  trustees, 
and  which  remained  in  his  possession.  He  died, 
and  the  trustees  having  afterwards  learned  the 
existence  of  the  policy,  claimed  it  from  his 
executor,  who  refused  to  deliver  it  up,  and 
obtained  the  money  from  the  insurance  office : — 
Held,  that  the  legal  property  in  the  policy,  and 
the  beneficial  interest  in  the  contract,  passed  to 
the  trustees  by  the  deed ;  that  they  might  main- 
tain trover  for  the  policy  against  the  executor  ; 
and  that  the  proper  measure  of  the  damages, 
under  the  circumstances,  was  the  amount  of  the 
money  obtained  by  it,  Watson  v.  M^Lean^ 
El.  Bl.  &  Bl.  75--BX.  Ch. 

Contingent  Interest.] — Under  an  assignment 
to  creditors  by  a  debtor  of  all  his  stock-in-trade, 
book,  and  other  debts,  goods,  securities,  chattels 
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and  effects  whatsoever,  except  the  wearing 
apparel  of  himself  and  his  fanuly,  a  contingent 
interest  in  the  residuary  estate  of  a  testator  (to 
which  the  debtor  was  entitled  in  the  event  cd  his 
sister  dying  without  a  child)  passes.  Iviton  t. 
OasHotj  3  De  O.,  Mac.  ft  G.  968. 

Kortgage  of  Loasehold  Premifei.]— A  deed  of 
assignment  by  A.  of  all  his  personal  estate  and 
effects  whatsoever  to  trustees,  for  the  benefit  of 
creditors,  passes  a  deed  of  assignment  of  lease- 
hold premises  made  to  A.  by  way  of  mortgage, 
with  power  of  sale.  XVest  v.  Steward,  14  M.  & 
W.47. 

Term  of  Toan.] — A  debtor  (by  a  deed 
executed  after  the  repeal  of  the  Bankruptcy 
Act,  1861)  assigned  to  a  trustee  for  the  benefit 
of  his  creditors,  "All  his  goods  and  chattels, 
personal  estate,  substance  and  effects  whatsoever, 
and  all  his  right,  title,  property,  benefit,  claim 
and  demand  whatever  therein  : " — Held,  that 
these  words  were  sufficient  to  pass  a  term  of 
years  in  certain  premises.  White  v.  Hunt,  6 
1.  R.,  Ex.  32  ;  40  t.  J.,  Ex.  23. 

Held,  also,  that  the  trustee  having  executed 
the  deal  of  assignment  and  put  a  man  in  posses- 
sion of  the  premises,  and  never  having  disclaimed 
the  lease  (though  he  had  not  expressly  accepted 
it)  was  liable  to  the  lessor  as  assignee  of  the 
term  for  rent.    IK 

Benefit  derived  firom  Contract  betveen  other 
Parties — ^After-acquired  Property.] — By  a  deed 
of  inspectorship,  registered  under  the  Bank- 
ruptcy Act,  1861,  s.  192,  it  was  provided  that  all 
the  estate  and  effects  of  the  debtor  should  be 
administered  in  accordance  with  the  banlmipt 
law.  At  the  date  of  the  deed  there  was  m 
existence  an  agreement  between  railway  com- 
panies, to  which  the  debtor  was  no  pwrty,  by 
which  it  was  agreed  that  the  contract  for  the 
execution  of  the  works  therein  referred  to  should 
be  let  to  the  debtor  or  his  nominee.  The  debtor 
afterwards  and  during  the  continuance  of  the 
inspectorship  nominated  contractors,  and  re- 
ceived from  them  the  sum  of  3,500Z.  for  so 
doing : — Held,  that  this  sum  was  no  part  of  the 
estate  and  effects  of  the  debtor  at  the  date  of 
the  deed ;  also,  that  upon  the  construction  of  the 
deed  after-acquired  property  was  not  included 
therein.  Piercy,  Ex  parte,  Piercy,  In  re,  9 
L.  R.,  Ch.  33  ;  43  L.  J.,  Bk.  9  ;  29  L;T.  559  ;  22 
W.  R.  65. 

d>  Frelixninary  Agreements  for  Oomposition. 

Agreement  te  accept  Part  of  Debt.] — Composi- 
tion arrangements  with  creditors  form  an  excep- 
tion to  the  rule  that  an  agreement  to  accept  part 
of  a  debt  in  discharge  of  the  whole  is  no  legal 
satisfaction  of  the  remainder.  Pfieger  v.  Browne, 
28  Beav.  391. 

Agreement  to  Execnte — Accord  and  Satisfluj- 
tion.] — An  agreement  between  the  plaintiff  and 
the  defendant,  and  the  other  creditors  of  the 
plaintiff,  to  execute  a  composition  deed,  is  no 
accord  and  satisfaction.  Lowe  v.  JEgirUon,  7 
Price,  604. 

Where  Debt  ascertained  and  Fund  provided.  ] — 

Where  there  is  an  agreement  between  a  debtor 
and  his  creditors  for  the  latter  to  accept  a  com- 


position if  the  debt  has  been  ascertained  by  the  . 
agreement,  and  a  fund  provided,  and  all  the 
creditors  are  bound  to  forbear,  it  seems  that  a 
plea  of  that  fkct  will  be  good  to  an  action  brought 
by  one  of  the  creditors  for  his  whole  demand. 
HeathcoU  v.  Orookthankif  2  T.  R.  24. 

Agreoment  with  Portion  of  Creditors.] —An 
agreement  entered  into  between  a  debtor  and 
any  number  of  his  creditors  less  than  the  whole 
number  to  take  a  composition  for  their  debts  is 
binding  upon  those  who  enter  into  the  agree- 
ment Norman  v.  Thomjpson,  4  Ex.  755 ;  19 
L.  J.,  Ex.  193. 

And  where  a  man  being  embarrassed,  all  his 
creditors  signed  an  agreement  to  give  him  time 
to  pay  by  instalments,  and  to  take  his  notes  for 
the  amount : — Held,  that  this  agreement  was 
binding  on  each  of  them,  the  signing  of  the 
others  being  a  sufficient  consideration,  and  that 
they  could  not  sue  for  their  original  cause  of 
action  without  proving  that  the  agreement  had 
been  broken  on  the  part  of  the  debtor.  Booihheif 
V.  Sowden,  3  Gamp.  175.  And  see  Anxtey  v. 
Harden,  1  N.  R.  124  ;  2  Smith,  426. 

Agreement  in  Consideration  of  General  Compo- 
sition— Befosal  of  some  Creditors.]— An  agree- 
ment for  a  composition  entered  into  by  one 
creditor,  in  contemplation  and  in  ccnsideration 
of  a  general  composition  being  entered  into  bv 
all  the  creditors,  is  not  binding  on  him  if  the 
others  refuse  to  come  in.  Beay  v.  Richardson, 
2  C,  M.  k  R.  422  ;  Jl  Gale,  219  ;  6  T^r.  931. 

Deed  exeented  on  Faith  of  Agreement.]— A 
creditor  who  agrees  to  take  a  composition  &om 
his  debtor,  on  the  faith  of  which  the  debtor 
executes  a  deed  of  assignment  of  all  his  property 
to  a  trustee  for  the  benefit  of  his  creditors,  will 
not  be  allowed,  by  refusing  to  execute  such  deed, 
to  sue  his  debtor  for  the  whole  of  his  demand. 
Bvtler  V.  Rhodee,  1  Esp.  236  ;  Peake,  238. 

Where,  at  a  meeting  of  the  creditors  of  & 
deceased  insolvent,  called  by  his  executor,  they 
agreed  to  a  rateable  distribution,  on  the  faith  ol 
which  he  executed  a  deed  of  assignment  of  all 
the  assets  which  had  come  to  his  hands,  for  the 
benefit  of  the  creditors : — Held,  that  one  of  them 
could  not  afterwards  refuse  to  come  in  under  the 
deed,  and  bring  an  action  for  his  debt  against 
the  executor.    Brady  v.  SheH,  I  Camp.  147. 

Assignment  by  Debtor— Snbsequent  Agree- 
ment as  to  Carrying  on  Business.] — A.,  bdng 
insolvent,  by  agreement  stipulated  to  assign  his 
property  immediately,  the  creditors  conscntii^ 
that  the  business  should  be  carried  on  for  thar 
benefit  until  the  next  Michaelmas,  and  thai  then 
the  property  should  be  divided  among  them: 
the  insolvent  assigned  his  effects ;  at  the  next 
Michaelmas  seveiul  of  the  creditors  who  had 
signed  this  instrument  agreed  that  the  business 
should  be  carried  on  by  the  trustees  for  a  further 
time  : — Held,  that  a  creditor  who  had  signed  tl« 
first  agreement,  but  who  had  not  in  any  waj 
concurred  in  the  second,  could  not  maintain  an 
action  against  the  insolvent  for  a  debt  existing 
at  the  time  of  the  first  agreement.  Otrh  v. 
Saunders,  1  B.  &  A.  46. 

Tender  of  Composition  agreed  on.] — Where  a 
man's  creditors  agree  to  take  a  composition  ca 
their  debts,  to  be  secured  partly  by  the  accept- 
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ances  of  a  third  person,  and  parti j  by  his  own 
notes,  and  .to  execute  a  composition  deed  contain- 
ing a  clause  of  release,  he  cannot  be  sued  for  the 
original  debt  due  to  a  creditor  who  had  promised 
to  come  in  under  the  agreement,  to  whom  the 
acceptances  and  notes  were  regularly  tendered, 
and  who  refused  to  execute  the  composition  deed 
after  it  had  been  executed  by  all  the  other 
creditors.     Bradley  v,  Gregory^  2  Camp.  383. 

Omifltion  to  Tender.] — ^^Vliere  a  plaintiff,  the 
drawer  of  a  bill,  accepted  by  the  defendant, 
agreed  with  him  and  the  rest  of  his  creditors  to 
take  a  composition  of  Ss.  in  the  pound,  to  be 
secured  by  promissory  notes  to  be  given  by  the 
defendant,  payable  on  days  certain  ;  and  that  he 
should  assign  to  the  creditors  certain  debts,  upon 
which  they  should  .execute  a  general  release ; 
and  the  assignment  was  executed,  and  all  the 
creditors,  except  the  plaintiff,  received  their 
composition  and  executed  the  release,  and  the 
plaintiff  might  have  received  his  notes  if  he  had 
applied  for  them,  but  it  did  not  appear  that  the 
defendant  had  ever  tendered  them  to  the  plaintiff, 
or  that  he  had  ever  applied  for  them  ;  and  the 
plaintiff  afterwards,  and  after  the  days  of  pay- 
ment of  the  notes  had  expired,  sued  the  defen- 
dant on  the  bill  of  exchange  : — Held,  that  he  was 
not  precluded  by  the  agreement  from  recover- 
ing.    Craidey  v.  Hilliary,  2  M.  &  S.  120. 

What  Amonntf  to  an  Agreement.] — To  an 
action  on  a  bill  by  the  executors  of  the  indorsee 
against  the   acceptors,  they  pleaded  that  the 
acceptance  was  an  accommodation  acceptance 
for  the  drawer  with  the  knowledge  of  the  in- 
dorsee ;  and  that  ,tbe  drawer  became  insolvent, 
and  the  indorsees,  the  defendants,  and  two  other 
creditors,  agreed  among  themselves,  as  his  friends, 
to  release  their  several  back  debts  and  liabilities. 
The  plea  averred  that  the  defendants  and  the 
two  other  creditors  did  discharge  and  release 
their  several  debts,  and  then  went  on  to  state 
that  the  indorsee,  in  consideration  of  the  pre- 
mises, and  that  certain  other  creditors  would 
release,  abandon,  and  never  enforce  payment  of 
their  debts,  agreed  with  the  defendants  that  he 
^wonld  never  ask  for,  sue  for,  demand,  or  enforce 
payment  of  the  bill  of  exchange.    There  was  an 
averment  that  the  other  creditors  had  released 
their  debts.    The  evidence  was  that  the  indorsee 
at  first  promised  to  sign  the  account,  if  some 
more  signatures  were  obtained  to  it ;  but,  after 
they  were  obtained,  he  refused  to  sign  it,  but 
said  on  one  occasion  that  he  knew  the  bill  was 
an  accommodation  bill,  and  he  should  not  call 
on  the  defendants  to  pay  it ;  and  on  another, 
that  the  bill  should  not  come  against  any  of  the 
parties,  but  that  he  himself  would  come  in  as 
the  rest  of  the  creditors.    The  agreement  signed 
"by  the  creditors  contained  these  words  :  "  We, 
the  undersigned,  do  hereby  agree  to  accept  of  a 
release  from  B.  A.  (the  drawer)  of  the  equity  of 
redemption,  &c. ;  and  we  agree,  upon  thie  execu- 
tion of  such  deed,  to  execute  releases.*'    The 
indorsee  died,  and  the  action  on  the  bill  was 
"brought  by  the  executors  : — Held,  that  the  alle- 
gations .  in  the  plea  were  not  sustained  by  the 
evidence.    Deacon  v.  Stodhart^  9  C.  &  P.  685. 


Conditional  Promise  to  Sign.] — The  de- 


fendant, being  in  difficulties,  called  a  meeting  of 
his  creditors,  one  of  whom  was  the  plaintiff,  and 
proposed  a  composition  to  them,  which,  however, 


was  not  arranged.  A  witness,  who  was  clerk 
to  an  accountant  employed  by  the  defendant, 
proved  that  he  afterwards  showed  to  the  plaintiff 
a  composition  paper,  which  had  already  been 
signed  Dv  some  of  the  creditors,  and  asked  him  to 
sign  it  also.  The  paper  purported  to  be  a  memo- 
randum, by  whicn  each  of  the  undersigned 
creditors,  in  consideration  of  the  agreement 
therein  contained  on  the  part  of  the  others, 
agreed  with  the  others,  and  also  with  the  defen- 
dant, to  accept  a  composition  of  10«.  in  the 
pound.  The  plaintiff  being  informed  that  L., 
one  of  the  creditors,  had  not  signed,  said  that 
he  would  not  sign  until  L.  had  done  so.  The 
witness  left  the  plaintiff  on  the  understanding 
that  he  was  to  get  L.  to  sign,  and  then  that  he 
(tlie  plaintiff)  would  sign.  The  witness  did  get 
L.  to  sign,  but  the  plaintiff  could  not  be  induced 
to  keep  his  promise,  and  never  did  sign  : — Held, 
in  an  action  by  the  plaintiff  to  recover  the 
amount  of  his  debt,  that  these  facts  did  not 
constitute  any  defence,  as  no  such  agreement 
can  operate  as  a  defence  if  made  merely  between 
the  debtor  and  a  single  creditor ;  and  also  that 
there  was  no  agreement  with  the  plaintiff,  as 
the  composition  paper  was  expressly  confined  to 
those  who  had  signed  it.  Boyd  v.  Hind,  1  H.  & 
N.  938  ;  26  L.  J.,  Ex.  164  ;  3  Jur.,  N.  S.  566. 

Held,  also,  that  there  was  no  evidence  that  the 
plaintiff  authorized  the  witness,  as  his  agent,  to 
make  any  representations  to  L.  that  he  would 
sign  if  L.  signed.    Ih, 

Held,  also,  that  the  plaintiff  might,  perhaps, 
be  liable  to  an  action  on  the  breach  of  the 
promise  to  sign  the  paper.    Ih, 

Bight  to  Sue  for  ot^er  Bebts.]— It  may  be 
doubtful  whether  a  creditor  accepting  a  compo- 
sition on  certain  bills,  the  debtor  and  the  other 
creditors  not  supposing  that  he  is  the  holder  of 
any  other  bills  for  which  the  debtor  is  liable, 
can  sue  upon  such  other  bills ;  but  if  he  induces 
others  to  agree  to  the  conj^position,  on  the  faith 
of  his  false  representation  that  he  is  not  the 
holder  of  the  other  bills,  or  that  the  bills  for 
which  he  accepts  the  composition  are  the  only 
bills  of  the  debtor  which  he  holds,  he  cannot 
anerwards  sue  the  debtor  upon  them.  Black- 
Hone  y.  Wilson,  26  L.  J.,  Ex.  229. 

Signing  Preliminary  Besolntiona — ^Refaial  by 
Trufte^s  to  allow  Creditor  to  come  in  under 
Deed.] — The  plaintiff  attended  a  meeting  of 
the  defendants'  creditors,  and  concurred  in  cer- 
tain resolutions  for  the  execution  of  a  release 
to  the  defendants,  on  their  executing  an  assign- 
ment of  all  their  effects  to  trustees  for  distri- 
bution amongst  their  creditors.  The  defendants 
and  the  trustees  at  first  disputed  the  amount  of 
the  plaintiff's  debt,  but  subsequently  altogether 
refused  to  allow  him  to  come  in  under  the  deed : 
— Held,  that  his  having  signed  the  preliminary 
resolutions  was,  under  the  circumstances,  no  bar 
to  his  right  to  sue  the  defendants  for  his  original 
debt  Garrard  v.  Woolner,  1  M.  &  Scott,  327 ; 
8  Bing.  258  ;  4  C.  &  P.  471. 

e.  Time  and  Mode  of  Acoession. 

What  Ib  an  Accessioo.] — ^A  creditor  cannot  be 
said  in  any  sense  to  have  acceded  to  the  pro- 
visions of  a  composition  deed  unless  he  has  put 
himself  in  the  same  situation  with  regard  to  the 
debtor  as  if  he  had  actually  executed  the  deed, 

T  T  2 


1287 


BANKRUPTCY— Composition  Deeds. 


im 


Forbes  v.  Lhnand,  4  De  G.,  Mac.  &  G.  298  ;  18 
Jur.  33. 


Aoqnietceaee.] — It   is    not,    in   equity, 


necessary  that  a  creditor  should  execute  a  credi 
tors'  4eed  ;  if  he  does  some  act  which  amounts 
to  acquiescence,  he  is  entitled  to  the  benefit  of 
it ;  but  it  is  not  sufficient  in  him  merely  to  stand 
by  -and  take  no  part  in  the  matter.  Biron  v. 
Mount,  24  Beav.  642  ;  27  L.  J.,  Ch.  191  ;  4  Jur., 
N.  S.  43. 

A  debtor  executed  an  assignment  to  trustees 
for  the  benefit  of  his  creditors,  in  consideration 
of  their  coTcnauting  not  to  take  any  proceedings 
against  him  for  three  3'cars  ;  and  it  was  provided 
that  those  creditors  who  should  not  execute  the 
deed  within  six  months  should  be  excluded  from 
the  benefits  conferred  thereby.  One  of  the 
creditors  neglected  to  sign  the  deed,  but  ac- 

auiesced  in  it,  and  took  no  proceedings  against 
tie  debtor : — Held,  that  such  creditor,  having 
treated  the  deed  as  valid,  and  acquiesced  in  its 
provisions,  was  entitled  to  the  benefits  conferred 
by  it.    Baher^  In,  re,  10  L.  K.,  Eq.  654. 


Form  of  Auent.] — A  proposal  having 


been  made  to  creditors  to  accept  "  a  composition, 
payable  in  equal  instalments  at  three,  six,  and 
nine  months,  the  two  last  instalments  to  be 
secured,"  certain  creditors  assented,  on  the  27th 
of  May,  in  the  following  form  : — "  We  agree  to 
the  composition  proposed,  and  authorize  you  to 
sign  such  deed  on  our  behalf,  and  undertake  to 
execute  the  deed  of  release  if  tendered  for  that 
purpose  : " — Held,  that  assents  in  this  form  were 
not  sufficient  to  bind  the  creditors  to  a  deed  not 
executed  till  the  7th  of  August  or  registered  till 
the  11th  under  the  Bankruptcy  Act,  1861,  be- 
cause they  did  not  state  how  the  instalments 
were  to  be  secured,  or  from  what  time  the 
periods  of  three,  six,  and  nine  months  were  to  be 
calculated  ;  and  also  because  the  deed  was  not 
executed  within  a  reasonable  time  after  the 
assents  were  given.  Birks  v.  Clarke^  6  L.  R., 
Ex.  197  ;  39  L.  J.,  Ex.  166  ;  23  L.  T.  162  j  18 
W.  R.  814. 

• 

Kot  AMonting  witliin  Time  limited.] — Upon 
a  composition  deed,  the  benefits  of  which  were 
in  terms  limited  to  creditors  who  should  come 
in  and  accede  to  the  deed  within  a  limited  time, 
certain  creditors,  who  neither  assented  to  nor 
dissented  from  the  deed  during  such  time,  were, 
under  the  circumstances,  afterwards  admitted  to 
share  in  the  benefit  of  the  composition,  together 
with  those  who  had  acceded  before  the  expira- 
tion of  the  stipulated  time.  Although  the  deed 
contained  no  release  or  stipulation  that  the  divi- 
dend was  to  be  taken  in  full  satisfaction  of  the 
debts  : — Held,  that  satisfaction  ought  to  be  in- 
ferred, as  the  deed  constituted  a  cessio  bonorum. 
Whitmore  v.  Turqttand,  3  De  G.,  F.  &  J.  107  ;  30 
L.  J.,  Ch.  335  ;  7  Jur.,  N.  S.  377  ;  4  L.  T.  38  ;  9 
W.  R.  488. 

A  creditor  assigned  property  to  trustees  upon 
trust  to  sell  and  apply  the  clear  proceeds  in  pay- 
ment of  the  debts  owing  by  him  to  such  of  his 
creditors  as  should,  before  a  certain  day,  execute 
the  deed,  and  the  surplus,  if  any,  to  the  assignor, 
and  the  deed  contained  a  release  by  the  creditors. 
The  assignor  and  the  trustees,  who  were  also 
creditors,  executed  the  deed  at  once.  No  other 
creditor  executed  before  the  stipulated  day  ;  but 
notice  of  the  deed  was  given  to  them  ail,  and 


they  forebore  to  sue,  and  fifteen  years  afterwards 
some  were  permitted  to  execute,  the  trustees 
meanwhile  having  taken  possession  of  and  sold 
part  of  the  property : — Held,  that  the  deed  was 
binding  on  me  assignor,  and  that  the  creditors 
were  entitled  to  have  the  trusts  of  it  carried 
into  effect.  Nicholson  v.  Tutin,  2  Kay  &  J.  18 ; 
1  Jur.,  N.  S.  1201. 


Duty  of  Tmiteet  to  enlarge 


]-A 


creditors'  deed  contained  a  proviso,  that  such 
creditors  as  should  not  execute  or  assent  in 
writing  to  the  deed  on  or  before  a  certain  day, 
or  within  such  further  time,  not  exceeding  thirty 
days,  as  the  trustees  should  appoint,  should  be  ex- 
cluded from  the  benefit  of  the  deed.  The  tmstees 
issued  an  advertisement,  which  stated  their  power 
of  extending  the  time  for  ex*ecution.  The  oebtor 
owed  his  son  a  large  sum  of  money.  The  son 
was  in  America  at  the  date  of  the  deed.  A 
solicitor,  who  had  acted  for  him  when  in 
England,  on  the  last  day  for  execution  wrote  to 
the  trustees  on  behalf  of  the  son,  signifying  his 
assent  to  the  deed.  Subsequently  he  received 
from  the  son  a  power  of  attorney  to  execute  tl.c 
deed,  and  before  the  end  of  the  period  for  which 
the  trustees  might  have  enlarged  the  time  for 
executing  the  deed,  he  applied  to  them  to  permit 
him  to  execute  on  behalf  of  the  son : — Held,  that 
the  son  was  entitled,  under  these  circumstances, 
to  the  benefit  of  the  deed,  because  it  was  the 
duty  of  the  trustees  to  enlarge  the  time,  so  as 
to  allow  his  attorney  to  execute  the  deed, 
Raworth  v.  Parker,  2  Kay  &  J.  163 ;  25  L.  J.. 
Ch.  117. 


Time  of  Essenee  of  Promise.] — A.  valan- 


tarily  covenanted  to  raise  a  fund  for  payment  of 
a  composition  on  the  debts,  owing  by  his  &ther 
and  his  grandfather,  to  all  such  of  their  creditors 
as  should  execute  the  deed  of  composition  within 
a  limited  time.  Certain  creditors  executed  with- 
in the  time  stipulated,  and  a  sum  sufficient  to 
satisfy  their  claims  was  charged  by  the  covenan- 
tor, by  way  of  mortgage  to  the  trustees  of  the 
composition  deed,  on  his  real  estate  : — Held,  that 
time  was  of  the  essence  of  the  promise,  and  that, 
as  against  creditors  who  had  executed  in  due 
time,  others  who  had  failed  to  execute  were  not 
entitled  to  have  the  benefit  of  the  deed.  Williami 
v.Jlf(?*^y»,33L.J.,Ch.64;  9L.T.476;  12W.R.69. 


Mortgagee.] — A  debtor  assigned  all  his 


property  to  trustees  for  the  benefit  of  his  credi- 
tors, with  a  proviso,  that,  in  case  any  creditor 
should  not  come  in  under  the  deed  for  six  months 
after  its  date,  he  should  be  peremptorily  excluded 
from  the  benefit  of  it : — Held,  that  a  mortgagee 
of  part  of  the  property,  whose  solicitor  corre- 
sponded with  the  trustees  on  the  subject  of  the 
mortgage,  but  who  did  not  express  any  intention 
to  come  in  under  the  deed  for  some  years  after- 
wards, was  not  entitled  to  the  benefit  of  the 
trust     Gould  V.  Robertson,  4  De  6.  &  S.  509. 


Eqnitalile  Belief.  ]->Though   a   creditor. 


who  is  prevented  by  accident  signing  a  oompos- 
tion  deed  within  the  period  specially  i^ypointed 
for  that  purpose,  may  obtain  equitable  relief,  yet 
it  will  not  be  extended  to  one  who  has  delayed 
making  his  claim,  and  has  set  up  a  title  adveisely 
to  the  deed.     Watson  v.  Knight,  19  Beav.  369. 

Whatever  may  be  the  general  rule,  if  there  is 
any,  as  to  extending  indulgence  to  a  creditor 
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under  a  composition  deed,  who  does  not  claim 
the  benefit  of  the  deed  within  the  time  specified 
therein,  that  rule  does  not  apply  to  a  creditor 
who  actively  refuses  to  come  in  under  or  assent 
to  the  deed  within  the  time  limited,  and  who 
does  not  retract  such  refusal  within  that  time. 
JflhnJtonY.  Kershaw f  1  De  6.  &  S.  260  ;  11  Jur. 
553,  795. 

An  agreement  to  guarantee  a  composition  to 
all  the  creditors  of  a  third  person  who  should, 
before  a  day  specified,  sign  a  release  to  the  debtor 
of  their  respective  claims,  is  an  agreement  entered 
into  with  such  creditors  only  as  actually  sign 
before  that  day,  and  cannot  be  enforced  in 
favour  of  a  creditor,  who,  in  consequence  of  a 
misapprehension  by  both  parties  of  their  respec- 
tive rights,  failed  to  sign  the  release  before  the 
day  specified.  Bmmet  v.  Dewhirst,  3  Mac.  ic  G. 
687  ;  21  L.  J.,  Ch.  497  ;  15  Jur.  1116. 

Judgment  Creditor.] — Trust  deeds  were 

prepared  for  the  benefit  of  creditors,  and  a  time 
was  fixed  within  which  the  creditois  were  to 
execute  or  be  excluded  from  the  benefit  of  such 
deeds,  the  trustet^  having  discretion  to  allow 
creditors  to  sign  after  the  period  fixed.  A  judg- 
ment creditor  relying  upon  his  claim  as  para- 
mount to  the  deeds,  declined  to  execute  during 
twenty-two  years.  The  judgment  subsequently 
turned  out  to  be  invalid,  and  he  petitioned  the 
<»)urt,  in  a  suit  instituted  for  carrying  into  effect 
the  trusts  of  the  deeds,  to  be  allowed  the  benefit 
of  such  deedSy  and  offered  to  execute  them  : — 
Held,  that  there  was  no  such  case  of  mistake  or 
xnisapprehension  as  to  constitute  an  equity. 
brandling  v.  Plnmmer,  27  L.  J.,  Ch.  188. 

W.  entered  into  a  composition  deed,  by  which 
the  creditors  should  accept  a  composition  of  10«. 
in  the  pound,  secured  by  the  joint  and  several 
promissory  notes  of  the  defendant  and  W. ;  the 
notes  to  be  delivered  seven  days  after  the  regis- 
tration of  the  deed  ;  the  whole  of  W.*s  estate  to 
belong  to  the  defendant,  and  to  be  realized  for 
his  benefit.  The  plaintiff  agreed  to  assent  to  the 
deed  and  afterwards  refused  to  be  bound  by  it, 
on  the  ground  that  his  assent  had  been  obtained 
by  fraud.  The  deed  was  duly  registered,  and 
the  notes  were  tendered  to  the  plaintiff,  but  he 
refused  to  accept  them.  The  plaintiff  then 
brought  an  action  for  his  debt  against  W.,  who 
pleaded  the  composition  deed,  which  was  a  valid 
deed  on  the  face  of  it,  and  the  plaintiff  replied 
that  the  assents  were  obtained  by  fraud.  The 
action  was  referred,  and  the  defendant  being 
unable  to  prove  the  sufficiency  of  the  assenting 
creditors,  so  as  to  satisfy  the  statute,  consented 
that  an  award  should  be  made  by  which  the  ver- 
dict should  be  entered  in  the  plaintiff's  favour. 
W.  was  afterwards  adjudged  bankrupt.  The 
defendant  had  realized  W.'s  estate.  The  plain- 
tiff then  brought  an  action  against  the  defendant 
loT  the  amount  of  the  notes  given  by  the  de- 
fendant for  the  composition  due  to  the  plaintiff 
under  the  deed  : — Held,  that  the  action  was  not 
maintainable,  and  that  whether  the  deed  was 
Invalid  or  not  could  not  be  determined,  and  that 
liis  proper  remedy  was  by  application  to  the 
Court  of  Bankruptcy,  which  had  power  to  do 
complete  justice  between  the  parties.  Latter  v. 
jyhiU,  6  L.  B.,  H.  L.  678  ;  41  L.  J.,  Q.  B.  342. 
Affirming  S.  C.  in  Ex.  Ch.,  6  L.  R.,  Q.  B.  474  ; 
40  L.  J.,  Q.  B.  162 ;  26  L.  T.  668  ;  19  W.  R.  1149 ; 
Beversing  A  C,  5  L.  R.,  Q.  B.  622  ;  40  L.  J.,  Q.  B. 
»  ;  23  L.  T.  242  ;  19  W.  R.  63. 


Creditor  eoming  in  After.]— A  creditor  who 
has,  as  between  himself  and  the  debtor,  success- 
fully contested  in  a  court  of  law  the  validity  of 
a  creditors*  or  composition  deed  executed  by  his 
debtor,  is  not  thereby  precluded  from  afterwards 
coming  in  under  the  deed,  and  obtaining  the 
benefits  which  he  would  only  be  entitled  to  on 
the  footing  that  the  deed  was  valid.    lb, 

£  Amount  and  Katnre  of  Debt. 

Bebt  left  Blank.]— Where  a  creditor  signs  a 
deed  of  composition  leaving  the  amount  of  his 
debt  in  blank,  he  binds  himself  to  all  existing 
debts.  Harrhy  v.  Wall,  1  B.  &  A.  101 ;  2  Stark. 
196.     See  Margetson  v.  AUkin,  3  C.  &  P.  338. 

Debt  erroneooily  ITnderstated.] — And  an  in- 
demnity against  a  debt  owing  by  a  person,  which 
is  erroneously  understated,  covers  the  whole 
amount.    Hancock  v.  Clay,  2  Stark.  100. 

Filling  up  Blank  after  Execution.] — A  debtor 
executed  a  deed  conveying  his  property  to 
trustees  to  sell  for  the  benefit  of  creditors,  the 
particulars  of  whose  demand  were  stated  in 
the  deed ;  a  blank  was  left  for  one  of  the  principal 
debts,  the  exact  amount  of  which  being  subse- 
quently ascertained  w«s  inserted  in  the  blank 
the  next  day  in  the  debtor's  presence,  and  with 
his  assent ;  he  afterwards  recognized  the  deed  as 
valid  in  various  ways,  as  by  letters,  and  parti- 
cularly by  being  present  when  it  was  executed 
by  his  wife,  and  by  joining  her  in  a  fine  to  enure 
to  the  uses  of  the  deed  :-^Held,  that  the  deed 
was  valid  notwithstanding  the  filling  up  of  the 
blank  after  execution.  Hudson  v.  Retetty  6 
Bing.  368  ;  2  M.  &  P.  663. 

Blank  filled  up  with  wrong  Amount.]— To  an 
action  against  an  acceptor  of  a  bill  for  337Z.,  he 
pleaded  a  release.  The  plaintiff  replied,  non 
est  factum ;  and  that  a  blank  was  left  in  the 
deed  for  the  plaintiff^s  debt,  which,  after  execu- 
tion by  him,  was  filled  up  erroneously,  without 
his  authority.  The  evidence  was,  that,  after  the 
acceptance,  the  plaintiff  became  indebted  to  the 
defendant  in  142/.  for  goods  sold ;  that  afterwaids 
the  plaintiff  signed  the  deed,  which  recited  that 
the  defendant  was  indebted  to  ceilain  persons, 
parties  thereto,  in  the  sums  set  opposite  to  their 
names  in  the  schedule ;  and  in  consideration  of 
a  guarantee  of  \Qs.  in  the  pound  by  a  third  party, 
the  creditors,  parties  thereto,  released  the  debts 
then  owing  to  them.  The  plaintiff  executed  the 
deed,  but  a  blank  was  left  opposite  to  his  name, 
which  afterwards,  without  his  authority,  was 
filled  up  with  the  sum  of  337Z.  The  jury  found 
that  the  debt  which  the  parties  meant  to  be 
released  was  the  balance,  after  deducting  the 
1422.  from  the  337Z. :— Held,  that  on  these  facts 
the  plaintiff  was  entitled  to  a  verdict  on  the 
issues  on  both  replications.  Fazakerly  v. 
M'Knight,  6  El.  &  Bl.  795  ;  26  L.  J.,  Q.  B.  30  ; 
2  Jur.,  N.  S.  1020. 

Signing  without  Projudiee  to  Socuritief.] — 
A.,  a  creditor  of  a  firm,  held  securities  from  one 
of  its  members  for  money  advanced  by  him  at 
different  times  to  the  firm,  but  claimed  a  balance 
beyond  what  those  securities  would  cover ;  all  the 
creditors  of  the  firm  agreed  to  accept  a  composi- 
tion of  Is,  for  every  2&.  due  to  the  creditors  re- 
spectively.   A.  was  the  first  to  sign  this  deed, 
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but  added  to  his  signature  the  words,  **  without 
prejudice  to  any  securities  whatever  that  I  hold ;" 
the  other  creaitors  signed  in  their  respective 
order  under  A.*b  signature  : — Held,  that  such  a 
composition,  thus  accepted,  did  not  affect  the 
rights  of  A.  upon  his  previous  securities,  but 
only  related  to  the  balance  beyond  the  sum  they 
would  cover,  and  that  he  might  afterwards  en- 
force those  securities  in  equity,  Duffy  v.  Orr^ 
1  C.  &  F.  253  ;  5  Bligh,  N.  S.  620. 

Wliat  Debts  released  —  Dilapidatioiii.]  —  A 
rector  of  a  parish  died  insolvent,  leaving  the  rec- 
tory-house dilapidated.  He  was  indebted  to  W., 
who,  with  other  creditors,  received  a  composition 
for  their  debts  from  the  widow  and  administratrix 
of  the  deceased  rector,  and  they  executed  a 
general  release  by  signing  their  names  against 
the  amount  stated  in  a  schedule.  W.  succeeded 
to  the  rectory,  and  he  made  a  further  claim  of 
200Z.  against  the  estate  of  the  insolvent  for 
dilapidations.  The  insolvent's  widow,  after- 
wards, by  her  will,  charged  her  real  and  personal 
estate  with  payment  of  her  husband's  debts. 
In  a  suit  in  equity  for  the  administration  of  her 
estate : — Held,  that  the  release  discharged  all  the 
claims  of  W.  against  the  estate  of  the  insolvent, 
and  that  the  claim  for  dilapidations  was  not 
payable  under  the  will  of  the  testatrix.  BuMett 
V.  Burgess,  23  Beav.  278  ;  26  L.  J.,  Oh.  697 ;  2 
Jur.,  N.  S.  1221. 

Fraud-— Sight  to  follow  Ooodi.]— H.,  a  com- 
mission agent,  being  •  employed  by  B.  to  effect 
sales  of  goods  at  B.'s  risk,  had  goods  consigned 
to  him  by  B.,  to  be  forwarded  to  W.  H.  fraudu- 
lently Bent  these  goods  to  R.  on  his  own  account, 
and  afterwards  assigned  his  property  to  trustees 
for  the  benefit  of  his  creditors.  A  balance  was 
due  from  R.  to  H. : — Held,  that  B.  was  entitled 
to  the  balance  due  from  B.,  in  part  discharge 
of  the  amount  due  to  him  (B.)  from  H.,  and  to 
prove  under  the  assignment  for  the  balance. 
Broadhi'nt  v.  Barlinv,  30  L.  J.,  Ch.  569  ;  7  Jur., 
N.  S.  479  ;  4  L.  T.  193. 

ff.  Credltora  must  be  treated  on  an  Eqnal 

Footing'. 

A  composition  deed  must  appear  on  the  face 
of  it.  to  be  for  the  benefit  of  all  the  creditors. 
Ilderton  v.  Jewelly  33  L.  J.,  C.  P.  148  ;  10 
Jur.,  N.  S.  747 ;  9  L.  T.  815  ;  12  W.  R.  530— 
Ex.  Ch. 

The  deed  of  arrangement  contemplated  by 
24  &  25  Vict  c.  134,  s.  192,  is  one  which  is  made 
for  the  benefit  of  all  the  creditors  of  the  debtor, 
and  to  which  all  may  become  parties.  Berridgt 
T.  Ahhott,  13  C.  B.,  N.  S.  507  ;  S.  P.,  Copeman 
v.  Hart,  14  C.  B.,  N.  S.  91  ;  DewMrtt  v.  Ker- 
shaw, 1  H.  &  C.  726 ;  32  L.  J.,  Ex.  146  ;  7  L.  T. 
720 ;  11  W.  R.  315. 

Where  executing  Creditors  are  in  a  worse 
Position  than  t]ke  Others.]— The  position,  that 
a  deed  is  not  good  unless  it  puts  all  the  credi- 
tors on  an  equal  footing,  does  not  extend  to 
cases  in  which  the  executing  creditors  volun- 
tarily put  themselves  in  a  worse  position  than 
those  whom  they  seek  to  bind.  Hidson  v. 
Barclay,  3  H.  &  C.  361  ;  34  L.  J.,  Ex.  217  ; 
12  L.  T.  353  ;  13  W.  R.  583— Ex.  Ch. 

Creditors  who  execute  or  accede  to  a  valid 
composition  deed   may,  by  a   separate  deed, 


enter  into  a  collateral  engagement  with  the 
debtor,  provided  they  do  not  obtain  any  benefit 
not  conferred  on  dissenting  creditors.    lb, 

]>eedi  held  Good.]  —  A  deed  of  composition 
was  made  between  a  debtor  and  the  several 
persons  who  subscribed  the  schedule  thereto, 
*'on  behalf  of  themselves  and  all  and  eveiy 
other  the  creditors  "  of  the  debtor,  and  shewed 
a  clear  intention  that  all  creditors  should  be 
equally  benefited  : — Held,  that  all  the  crediiors 
were  parties ;  that  there  was  no  inequality,  and 
that  the  deed  was  good.  WLaren  v.  Baxter, 
2  L.  R.,  C.  P.  559  ;  36  L.  J.,  C.  P.  247 ;  16 
L.T.  621;  16  W.  R.1017. 

A  composition  deed,  containing  a  covenant 
with  all  the  creditors  for  paying  the  composition, 
and  a  release  by  the  parties  of  the  first  part, 
was  expressed  to  be  made  between  "  the  several 
parties  whose  names  were  subscribed  and  seals 
affixed,  creditors  of  the  debtor  on  behalf  of 
themselves  and  all  and  every  other  the  credi- 
tors of  the  debtor  of  the  one  part,  and  the 
debtor  of  the  second  part  : " — Held,  that  all  the 
creditors  were  parties  to  the  deed,  and  could  sue 
on  the  covenant,  and  that  there  was,  therefore, 
no  inequality.  Isa^ics  v.  Green,  2  L.  R.,  Ex.  352 ; 
36  L.  J.,  Ex.  263  ;  16  L.  T.  633. 

A  deed  between  the  debtor  of  the  first  part^  D., 
a  surety,  of  the  second  part,  and  the  several 
persons,  creditors  of  the  debtor,  whose  names 
were  thereimto  subscribed,  and  all  other  the 
creditors  of  the  debtor,  of  the  third  part,  after 
reciting  that  the  debtor  was  indebtea  "  to  the 
said  several  creditors  in  the  several  sums  of 
money  set  opposite  to  their  respective  names  in 
the  schedule  "  thereunder  written ;  and  that  it 
had  been  agreed  by  the  requisite  majority  in 
number  and  value  of  the  said  several  creditois  to 
accept  the  composition  and  security  therein  ex- 
pressed in  full  satisfaction  of  their  respectiTe 
debts,  witnessed  that,  in  consideration  of  the 
joint  and  several  promissory  notes  of  the  deHor 
and  D.  for  the  payment  of  such  composition  *'  on 
the  respective  sums  of  money  aforesaid,**  they, 
the  creditors,  parties  thereto  of  the  third  part, 
released  to  the  debtor  all  actions,  salts,  debts, 
claims  and  demands,  which  they  had  against 
him,  and  accepted  the  stipulated  composition 
in  full  satisfaction  of  the  debts  and  sums  doe  to 
them  specified  in  the  schedule ;  and  the  debtor 
and  D.  covenanted  with  each  and  every  of  the 
creditors,  parties  thereto,  of  the  third  part,  to 

Say  the  composition  "  upon  their  respective 
ebts  as  aforesaid,"  and  to  make  and  deliver  to 
them  the  promissory  notes : — Held,  that  there 
was  no  inequality  in  the  deed,  as  on  the  true  con- 
struction of  it  all  the  creditors,  whether  their 
debts  were  scheduled  or  not,  were  equally  en- 
titled to  the  benefit  of  the  covenants  therein  coo- 
tained.  Tetley  v.  Wanless,  2  L.  R.,  Ex,  275  ;  36 
L.  J.,  Ex.  153  ;  16  L.  T.  601  ;  15  W.  K  356— 
Ex.  Ch. 

By  a  deed  expressed  to  be  made  between  a 
debtor  of  the  one  part,  and  all  his  creditors  of  the 
other  part,  he  covenanted  with  all  his  creditan 
to  pay  them  a  compensation  by  instalments,  and 
also  that,  "  as  soon  as  the  deed  should  be  de- 
livered to  him,  signed,  and  sealed  by  the  said 
several  creditors,  he  would  ^ve  to  each  of  tKem, 
the  said  several  creditors,  promissory  notes  or  ac- 
ceptances for  the  payment  of  the  instalments, 
signed  or  indorsed  by  two  sureties  :** — H^d, 
that  the  latter  covenant,  if  operative  at  mil. 
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would  have  the  effect  of  giving  the  promissory 
notes  to  all  the  creditors  without  distinction, 
and  that  therefore  it  created  no  inequality. 
Peel  V.  Webster,  36  L.  J.,  Ex.  188  ;  16  L.  T. 
598. 

A  deed  purported  to  be  made  by  the  debtor  of 
the  first  part,  H.,  a  creditor,  of  the  second  part, 
J.,  trustee,  of  the  third  part,  the  executing  credi- 
tors of  the  fourth  part,  and  the  non-executing 
creditors  of  the  fifth  part.  After  reciting  that  the 
creditors  had  agreed  to  accept  10«.  in  me  pound 
by  way  of  composition,  the  deed  contained  a 
joint  and  several  covenant  by  the  debtor,  and  H. 
with  J.,  that  immediately  upon  registration, 
they  would  pay  him  such  a  sum  as  would  be 
sufficient  to  pay  to  aU  the  creditors  an  instal- 
ment of  7f,  6d,  in  the  pound  upon  their  debts, 
with  a  proviso,  that  the  separate  estate  of  H. 
should  be  primarily  liable  under  the  covenant  ; 
secondly,  a  similar  covenant  to  pay  to  J.  a  sum 
sufficient  to  pay  the  remaining  instalment  of 
2s,  6d.  in  the  pound  within  twelve  months  to  all 
the  creditors  (other  than  H.)  ;  thirdly,  a  covenant 
by  the  debtor  with  H.  to  pay  to  him,  on  registra- 
tion of  the  deed,  and  within  twelve  calendar 
months,  the  instalments  of  7s,  6d.  and  2s.  6d.  in 
the  pound  in  respect  of  his  debt ;  fourthly,  a  de- 
claration that  J.  should  stand  possessed  of  the 
sums  so  paid  in  respect  of  the  instalments,  in 
trust,  after  the  registration  of  the  deed,  upon 
demand  in  writing  by  H.  and  the  other  credi- 
tors, to  pay  to  them  the  instalments ;  and, 
fifthly,  a  general  release  by  H.  and  the  parties  of 
the  fourth  part  of  the  debts  due  to  them  from  the 
debtor  : — Held,  that  the  deed  was  valid,  there 
being  no  such  inequality  in  favour  of  H.  as  to 
avoid  the  same ;  and  that  the  deed  was  pleadable 
as  a  release  in  bar  to  an  action  by  a  non-assent- 
ing creditor.  Wells  v.  Sdcon,  5  B.  &  S.  196  ; 
33  L.  J.,  Q.  B.  204  ;  10  Jur.,  N.  S.  862  ;  10  L.  T. 
411  ;  12  W.  R.  790. 

A  composition  deed  between  the  debtor  of  the 
first  part,  and  all  his  creditors  of  the  second  part, 
after  reciting  that  it  was  intended  to  relate  to  the 
debtor's  liabilities  and  his  release  therefrom,  and 
to  operate  equally  for  the  benefit  of,  and  to  bind 
all  the  creditors  assenting  or  dissenting,  the 
debtor  covenantai  vnth.  the  parties  of  the  second 
part  to  pay  them  a  composition  on  the  amounts 
of  their  debts.  The  deed  also  contained  a  re- 
lease to  the  debtor  from  all  debts  : — Held,  that 
dUsenting  creditors,  although  not  named  therein, 
were  made  parties  to  the  deed  by  description,. 
and  that  the  deed  was  valid.  Beeves  v.  Watts, 
1  L.  R.,  Q.  B.  412  ;  36  L.  J.,  Q.  B.  171  ;  12  Jur., 
N.  8.  665  ;  14  L.  T.  478  ;  14  W.  R,  672. 

A  composition  deed  made  between  a  debtor  of 
the  one  part  and  all  his  creditors  of  the  other 
part,  and  containing  a  covenant  whereby  the 
debtor  covenants  to  pay  all  his  creditors  a  com- 
position upon  their  debts  and  in  consideration  of 
such  covenant  they  release  their'  debts,  is  good, 
inasmuch  as  it  makes  all  creditors  parties,  and 
any  creditor  may  sue  upon  the  covenant,  though 
he  may  not  have  executed  the  deed.  Oresty 
▼.  Gibson,  1  L.  R.,  Ex.  112  ;  85  L.  J.,  Ex.  74  ; 
12  Jur.,  N.  S.  319  ;  13  L.  T.  676  ;  14  W.  R.  284  ; 
4  H.  &  C.  28. 

By  a  deed  between  the  debtors  of  the  first 
part,  trustees  of  the  second  part,  and  ^Hhe 
several  persons,  joint  and  separate  creditors  of 
the  debtors,  whose  names  and  seals  are  hereunto 
set  and  affixed/'  of  the  third  part,  after  reciting 
that  the  parties  of  the  first  part  stood  indebted 


on  their  joint  account  to  the  several  persons  and 
in  the  several  sums  set  opposite  their  names  la 
the  schedules  thereunder,  and  were  also  indebted 
to  certain  oUier  persons,  and  that,  being  unable 
to  pay  their  joint  and  separate  creditors  the 
whole  of  their  demands,  they  had  agreed  to  con- 
vey  all  their  joint  and  separate  estate  to  the 
parties  of  tJie  second  part  in  trust  for  themselves 
and  the  rest  of  the  creditors  rateably  and  in  such 
manner  as  the  joint  and  separate  estate  would  be 
distributable  under  a  fiat  of  bankruptcy,  and 
that  the  parties  of  the  second  and  third  parts 
had  agreed  to  release  the  debtors  ;  the  parties  of 
the  first  part,  *'  by  and  with  the  consent  of  the 
creditors  parties  hereto,  "  conveyed  all  their 
estate  to  the  parties  of  the  second  part,  upon 
trust  to  convert  the  same,and  '*  to  pay  and  apply 
so  piuch  of  the  trust  moneys  as  should  arise  from 
the  conversion  of  the  partnership  property  of  the 
debtors  in  and  towards  payment  and  discharge 
of  the  several  .debts  due  and  owing  to  the  several 
joint  creditors  of  the  debtors,  or  so  much  of  the 
same  debts  as  the  same  trust  moneys  will  extend 
to  pay  rateably  and  in  proportion,  but  so  as  the 
same  shall  be  paid  and  applied  in  the  same 
way  as  would  be  done  in  bankruptcy  ;  "  and 
to  pay  and  apply  so  much  of  the  trust  moneys 
as  arose  from  the  conversion  of  the  separate 
property  of  tiie  debtors  in  payment  of  their 
separate  debts.  The  deed  contained  also  a  cove- 
nant by  the  trustees  to  make  a  faithful  distri- 
bution of  the  moneys  "  unto  and  amongst  the 
several  joint  and  separate  creditors  of  the 
debtors,  according  to  their  rights  and  interests 
and  the  true  intent  and  meaning  of  these  pre- 
sents ; "  a  release  of  the  debtors  by  the  parties 
of  the  second  and  third  parts,  and  a  declaration 
that  the  trustees  should  take  all  possible  steps 
for  making  the  deed  **  binding  upon  all  the 
creditors  of  the  joint  and  separate  estates  of 
the  debtors,  whether  parties  to  the  deed  or  not," 
It  was  admitted  that  the  deed,  which  was  duly- 
registered,  was  executed  by  all  the  joint  credi- 
tors, but  no  sums  or  amounts  were  set  opposite 
their  names,  and  it  was  not  suggested  that  there 
was  any  creditor  who  had  not  taken  his  benefit 
under  it.  In  an  action  by  the  trustees  under  the 
deed,  for  a  debt  accruing  due  from  the  defendant 
to  the  debtors  before  the  date  of  the  deed  : — 
Held,  that  the  evident  intention  on  the  face  of 
the  deed  being  that  it  should  be  a  good  deed' 
under  the  Bankruptcy  Act,  1861,  and  one  by 
which  all  the  creditors  would  be  entitled  to 
benefit,  the  words  appended  to  the  description  of 
the  parties  of  the  third  part,  apparently  limiting 
its  operation  to  the  creditors  "  whose  names  and 
seals  are  hereunder  set  and  affixed,"  might  be  re- 
jected as  falsa  demonstratio,  and  that  they  did 
not  control  or  overrule  the  general  intention  of 
the  deed  that  all  the  creditors,  and  not  a  portion 
of  them  only,  were  to  be  benefited.  But  that  at 
all  events  the  deed,  as  against  the  defendant, 
who  was  not  a  party  to  it,  was  good  to  pass  a 
chose  in  action,  and  the  trustees  might  sue  in  their 
own  names.  Durant  v.  Robinson,  34  L.  T. 
617. 

A  deed  between  A.  and  his  creditors,  reciting 
that  A.  was  unable  to  pay  20s,  in  the  pound,  and 
had  applied  to  his  creditors  to  receive  and  take  a 
composition  of  2s.  6d,  in  the  pound,  proceeded, 
"  which  we,  the  several  creditors  signing  these 
presents,  have  agreed  to,  and  being  a  majority  in 
number,  representing  three-fourths  in  value  of 
the  creditors  whose  debts  amount  to  102.  and 
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upwards,  have  agreed  to  accept,  and  in  con- 
sideration, and  on  payment  thereof,  or  whenever 
thereafter  called  upon  for  the  purpose,  severally 
undertake  and  agree  to  execute  to  A.  a  good  and 
sufficient  release  in  law  of  our  claims  upon  him," 
is  a  valid  deed,  as  affording  the  same  remedy  to 
those  of  the  creditors  who  had  not,  as  to  those 
who  had,  signed  the  same.  Clapham  v.  Atkin- 
*/m,  4  B.  &  S.  722  ;  33  L.  J.,  Q.  B.  81  ;  10  Jur., 
N.  S.  357  ;  9  L.  T.  679  ;  12  W.  R.  342.  Affirmed, 
4  B.  &  S.  722,  730 ;  34  L.  J.,  Q.  B.  49  ;  11  Jur., 
N.  S.  217 ;  10  L.  T.  908  ;  12  W.  R.  1062— Ex. 
Ch. 

Preferene«  given  to  Creditor  gnarantaeiiig 
Composition.] — ^A  debtor  assigned  his  property 
for  realization  and  distribution  to  a  creditor,  who 
covenanted,  as  surety,  with  the  general  body  of 
creditors,  to  pay  to  them  by  instalments  5«.  in 
the  pound  on  their  debts,  which  sum  he  was  also 
himself  to  receive,  provided  that  he  should  not 
be  liable  under  such  covenant  for  a  greater 
amount  in  the  whole  than  3,0002.  The  deed 
provided  that  the  surety  should  apply  any  sur- 
plus, which  might  remain  after  the  payment  of 
the  composition,  towards  the  payment  of  the 
remaining  15jr.  in  the  pound  on  his  ovni  debt,  it 
being  stipulated  that  he  "should  have  the  advan- 
tage of  this  security  for  the  remainder  of  his 
debt,  in  consideration  of  his  undertaking  the 
liability  of  suretyship :" — Held,  that  this  stipu- 
lation created  no  such  inequality  as  to  avoid  the 
deed.  Bhsell  v.  Jonet,  4  L.  R.,  Q.  B.  48  ;  38  L.  J., 
Q.  B.  2  ;  19  L.  T.  262  ;  17  W.  R.  49 ;  9  B.  &  S. 

n4. 

The  deed  also  provided,  that  if  the  surety 
should  arrange  with  any  creditor  to  make  an 
immediate  payment  of  the  comi)osition  payable 
to  him,  with  a  deduction  therefrom  by  way  of 
discount  in  consideration  of  such  immediate 
payment,  the  surety  should  be  at  liberty  to  re- 
pay himself  out  of  the  trust  fund  the  full  amount 
of  the  composition  payable  to  such  creditor, 
without  deducting  the  sum  allowed  to  the  surety 
for  discount : — Held,  that  this  created  no  such 
inequality  as  to  avoid  the  deed.    Ih, 

By  a  deed  between  N.  of  the  first  part,  D.,  a 
crecfitor  of  N.,  of  the  second  part,  and  all  N.'s 
creditors  of  the  third  part,  N.  &  D.  covenanted 
with  all  the  other  creditors  for  payment  to  them 
of  a  composition  of  4*.  in  the  pound  on  their 
debts;  and  all  the  creditors  released  N.  from 
the  original  debts,  subject  to  a  proviso  making 
the  de^  void  on  default  in  payment  of  the  com- 
position, and  N.  assigned  over  his  property  to  D. 
absolutely: — Held,  that  this  deed  was  not  on  its 
face  void  as  giving  an  undue  advantage  to  D. 
NichoUon,  Ex  parte,  5  L.  R.,  Ch.  332  ;  22  L.  T. 
286  ;  18  W.  R.  411. 


Promiisory  Kotos  given  to  Execnting 


Creditor! — Covenant  to  give  them  also  to  Others.] 
— By  a  composition  deed  entered  into  between 
a  debtor  of  the  first  part,  the  creditors  who 
execute  the  deed  of  the  second  part,  S.  of  the 
third  part,  and  a  trustee,  on  behalf  of  creditors 
not  parties  to  the  deed,  of  the  fourth  part,  the 
debtor  covenanted  with  the  creditors  who  exe- 
cuted the  deed  to  deliver  to  them  certain  promis- 
sory notes  as  security  for  the  payment  of  the 
amount  of  the  composition  settled  by  the  deed. 
He  also  covenanted  with  the  trustee  that  he 
would  deliver  like  notes  to  the  creditors  who 
were  not  parties  to  the  deed: — Held,  that  the 


advantage  which  the  former  class  of  creditois 
acquired  over  the  latter  class,  by  reason  of  their 
being  able  to  sue  in  their  own  names  in  respect 
of  a  breach  of  the  covenant,  while  the  latter 
could  only  sue  in  respect  of  such  a  breach  of 
covenant  by  using  the  name  of  the  trustee,  was 
not  such  an  advantage  as  would  make  the  deed 
bad  upon  the  ground  of  inequality.  Soury  v. 
Law,  3  L.  R.,  Q.  B.  281 ;  37  L.  J.,  Q.  B.  96 ;  16 
W.  R.  145,  725. 

A  deed  of  composition,  containing  a  release  in 
consideration  of  payment  by  promissoiy  notes,  is 
not  unequal,  because  the  non-assenting  crediton 
have  not  the  notes  tendered  to  them,  and  have 
no  direct  notice.  Blum  berg  v.  Hose,  1  L.  R.,  Ex. 
232  ;  36  L.  J.,  Ex.  144 ;  12  Jur.,  N.  S.  378 ;  U 
L.  T.  365  ;  14  W.  R.  657  ;  4  H.  &  C.  311. 


Hon  -  exeonting   Creditors  to    demaad 


Composition  in  Writing.] — A  deed  of  arrange- 
ment between  a  debtor  and  his  creditors,  con- 
taining a  clause  that,  in  case  any  dividend  shonld 
be  declared  before  all  the  creditors  had  executed 
or  assented  to  the  deed,  the  inspectors  should 
retain  a  sufficient  sum  for  the  purpose  of  paying 
the  dividends  uf  non-assenting  creditois  and 
creditors  whose  dividends  had  not  been  ascer- 
tained, the  amount  of  which  should  be  paid  to 
them  upon  their  request  in  writing,  imposes 
no  unreasonable  condition  on  those  creditors. 
Hemuleimcz  v.  Jay,  6  B.  &  S.  697 ;  34  L.  J.« 
Q.  B.  201  ;  11  Jur.,  N.  S.  681 ;  12  L.  T.  494  ;  13 
W.  R.  807  ;  S.  P.,  Strick  v.  De  Mattat,  3  H.  &  C. 
22  ;  33  L.  J.,  Kx.  276  ;  10  Jur.,  N.  8.  753 ;  10 
L.  T.  590  ;  12  W.  R.  963.  Affirmed,  noro.  WTwrff 
V.  De  Matt  OS,  1  L.  R.,  Kx.  91  ;  35  L.  J.,  Ex.  664 ; 
12  Jur.,  N.  S.  78  ;  14  W.  R.  226  ;  3  H.  &  C  987 
—Ex.  Ch. 

To  an  action  against  the  acceptor  of  a  bill  of 
exchange  he  pleaded  an  inspectorship  deed,  which 
provided,  that  in  case  any  dividend  shonld  be 
declared  before  all  the  creditors  had  executed  or 
assented  to  the  deed,  the  inspectors  should  retain 
a  sufficient  sum  for  the  purpose  of  paying  a  divi- 
dend to  any  creditor  who  should  not  have  exe- 
cuted the  deed;  upon  his  request  in  writing : — 
Held,  that  this  provision  did  not  make  the  deed 
bad.  BaiUy  v.  Bowen,  3  L.  R..  Q.  B.  133  ;  37 
L.  J.,  Q.  B.  61  ;  17  L.  T.  470 ;  16  W.  R.  396. 

The  deed  also  provided,  that  if  any  of  the  cre- 
ditors should  at  any  time  thereafter  wrhile  the 
deed  was  in  force  prosecute  any  action  against 
the  debtor  in  respect  of  their  respective  debts, 
the  deed  should  have  the  same  force  and  effect 
as  an  order  of  discharge  granted  under  an  adjudi- 
cation in  bankruptcy,  and  should  be  pleadable 
in  bar  as  a  defence,  and  that  a  certificate  given 
by  the  inspectors  of  the  conclusion  of  the  wind- 
ing up  of  the  estate  should  be  conclusive  evidence 
of  the  fact*  therein  certified,  and  that  the  debtor 
should  be  absolutely  released  : — Held,  that  this 
provision  was  unobjectionable,     lb. 

The  deed  also  provided,  that  the  inspectors 
might  authorize  or  require  the  debtor  to  enter 
into  or  undertake  new  contracts  in  the  way  oC 
his  trade  or  business : — Held,  that  the  reasonable- 
ness of  such  a  provision  was  a  matter  for  the 
consideration  of  the  creditors  themselves,  and 
that  there  was  nothing  in  it  upon  which  the 
court  could  hold  that  the  deed  was  not  a  good 
deed.    lb, 

Beedi  held  Bad.]  — A  deed  of  composition 
which  purports  to  be  made  between  the  debtor 
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and  such  of  his  creditors  as  shall  execute  the 
same,  and  which  either  expressly  or  impliedly 
excludes  from  its  benefits  and  provisions  non- 
executing  creditors,  is  not  a  valid  deed.  Ildev' 
ton  V.  Custrique,  14  C.  B.,  N.  S.  99  ;  32  L.  J., 
C.  P.  206  ;  9  Jut.,  N.  S.  993  ;  8  L.  T.  637  ;  11 
W.  R.  755. 

The  192nd  section  of  the  24  &  25  Vict.  c.  134, 
applies  only  to  deeds  which  contain  provisions 
for  the  benefit  of  all  the  debtor's  creditors,  and 
this  requisite  is  not  fulfilled  by  a  deed,  the  trusts 
of  which  are  for  the  benefit  of  such  of  the 
debtor's  cRiditors  as  shall  execute  the  deed  within 
a  limited  time,  Morgan^  Ex  parte,  1  De  G., 
J.  &  S.  288  ;  32  L.  J.,  Bk.  15  ;  9  Jur.,  N.  S.  659  ; 
7L.  T.  729;  11  W.  R.  3J6. 

To  an  action  upon  a  bill  of  exchange  by  in- 
dorsee against  acceptor,  he  pleaded  a  composition 
deed,  which  contain^  a  covenant  to  pay  all  the 
creditors  the  several  sums  of  money  placed 
opposite  to  their  names  in  the  schedule  of  the 
deed.  The  plaintiff's  debt  was  not  scheduled  : — 
Held,  that  there  being  no  provision  made  for 
debts  not  scheduled,  the  deed  was  no  answer  to 
the  action.  Buvelot  v.  MUls.  1  L.  R.,  Q.  B.  104  ; 
35  L.  J.,  Q.  B.  3 ;  13  L.  T.  321  ;  14  W.  R.  98. 

A  composition  deed  was  made  between  the 
scheduled  creditors  on  behalf  of  themselves  and 
all  the  other  creditors  of  the  one  part,  and  the 
debtor  of  the  other  part.  The  debtor  agreed  to 
pay  a  composition  to  all  the  creditors  at  a  future 
day,  and  the  creditors  agreed  to  accept  the  com- 
position, and  released  the  debtor: — Held,  that 
only  the  scheduled  creditors  could  sue  for  the 
composition,  and  therefore  the  deed  was  un- 
equal, and  not  binding  upon  non-assenting  cre- 
ditors. Onrrin  v.  Kopera,  3  H.  &  C.  694  ;  34 
L.  J.,  Ex.  128  ;  11  Jur.,  N.  8.  491  ;  12  L.  T.  432 ; 
13  W.  R.  843. 

A  deed  of  composition  being  made  between  the 
persons  whose  names  were  in  the  schedule,  credi- 
tors of  H.,  of  the  first  part,  H.  of  the  second  part, 
and  sureties  of  H.  oi  the  third  part,  and  con- 
taining covenants  on  the  part  of  the  parties  of 
the  first  part,  and  all  other,  if  any,  the  creditors 
of  H.,  that  the  deed  should,  in  consideration  of  a 
covenant  by  H.  to  pay  10^.  in  the  pound,  operate 
as  a  release  of  his  debts  to  them,  and  a  covenant 
by  H.  to  pay  the  composition  at  a  future  day  : — 
Held,  first,  that  the  non-executing  and  non- 
assenting  creditors  could  not  sue  on  the  covenant 
to  pay  the  composition.  Chetterfield,  Midland, 
and  SilfutoTie  Company  v.  Hawkins,  3  H.  &  C. 
677  ;  34  L.  J.,  Ex.  121  ;  11  Jur.,  N.  S.  468  ;  12 
Lu  T.  427  ;  13  W.  R.  840. 

Held,  secondly,  that  the  non-executing  and 
non-assenting  creditors  were  not  in  the  same 
position,  and  the  deed  was  void  as  against  a  non- 
assenting  creditor.    Ih, 


Compoiition  Paid  to  Executing  Creditor! 


on  Execution.] — A  deed,  by  which,  in  considera- 
tion of  a  composition  paid  to  the  creditors  exe- 
cuting the  deed,  those  creditors  released  the 
debtor,  and  the  debtor  covenanted  to  pay  a  like 
composition  to  parties  not  executing,  is  bad, 
on  the  ground  that  the  creditors  who  did  not 
execute  are  placed  ip  a  worse  position  than  those 
who  did.  Cockbum,  ^  parte,  33  L.  J.,  Bk.  17  ; 
10  Jur.,  N.  S.  673  ;  10  L.  T.  252  ;  12  W.  R.  673. 
A  deed,  in  which  the  creditors  are  entitled  to 
the  composition  "  on  signing  the  deed,'*  places 
the  non-signing  creditors  in  a  disadvantageous 
position,  and  is  void  on  that  account.     Martin 


V.  Grihble,  3  H.  &  C.  631  ;  34  L.  J.,  Ex.  108 ;  11 
Jur.,  N.  S.  490;  12  L.  T.  395 ;  13  W.  R.  690  ; 
S.  P.,  Kilhy  V.  Wright,  18  C.  B.,  N.  S.  272. 


Covenant  to  pay  <<  present  Creditors."] — 


A  composition  deed  should  be  so  framed  as  to 
g^ve  to  the  assenting  and  non-assenting  creditors 
equal  rights  under  it.  Broadhnnt  v.  BenJiam, 
3  H.  &  C.  472  ;  34  L.  J.,  Ex.  61  ;  11  Jur.,  N.  S. 
20 ;  11  L.  T.  637 ;  13  W.  R.  183— Ex.  Ch. 

A  composition  deed  recited  that  the  debtor  was 
indebted  to  the  several  creditors,  parties  to  the 
deed;  and  the  debtor  covenanted  with  "the 
several  persons  parties  thereto  of  the  other  part 
respectively,"  that  he  would  pay  "  unto  all  and 
every  the  present  creditors  of  him,"  the  debtor, 
5j9.  in  the  pound  on  the  several  amounts  of  their 
debts ;  and  in  consideration  of  the  premises,  and 
until  default  made,  "  each  of  them  doth  hereby, 
for  himself  and  herself,  so  far  as  relates  to  his 
and  her  own  acts,  covenant  with  (the  debtor), 
that  they  will  not  sue  : " — Held,  that  this  cove- 
nant being  with  the  assenting  creditors  only,  the 
non-assenting  creditors  were  not  in  so  good  a 
position  as  those  assenting,  and  therefore,  that 
the  deed  was  bad.    Ih, 


Covenant  to  pay  Partiei  to  Deed.] — De- 


claration on  a  bill  of  exchange  against  the  ac- 
ceptor. Plea,  that  by  deed  between  the  acceptor 
of  the  first  part,  two  creditors  and  trustees  for 
themselves  and  other  creditors  of  the  second  part, 
and  the  other  undersigned  creditors  of  the  ac- 
ceptor of  the  third  part,  he  assigned  all  his 
estate  to  trustees,  to  pay  a  composition  of  It,  6<2. 
in  the  pound  upon  the  amount  of  the  debts  due 
to  the  several  parties  to  the  deed  of  the  third 
part : — Held,  that  the  deed  confiDcd  its  benefits 
to  the  parties,  and  not  to  the  creditors  generally, 
and  was  therefore  bad.  DavU  t.  Raphael,  11 
Jur.,  K.  S.  140 ;  11  L.  T.  639  ;  13  W.  R.  186— 
Ex.  Ch. 

Crediton  under  £10  to  be  paid  when  Tmitee 
thinks  Fit] — A  composition  deed,  by  virtue  of 
which  the  statutory  majority  of  creditors  agrees 
to  accept  a  composition,  payable  by  instalments 
at  the  end  of  two,  four,  and  six  months  respec- 
tively, containing  a  proviso  empowering  the 
trustees  to  pay  those  creditors  whose  composi- 
tions do  not  exceed  \0L,  in  one  sum,  at  such  time 
as  they  should  think  fit,  is  unequal  and  unreason- 
able. Thompson  v.  Knight,  2  L.  R.,  Ex.  42  ;  36 
L.  J.,  Ex.  30  ;  15  L.  T.  286  ;  16  W.  R.  283. 

Constmotion  of  ]>eed.]— A  composition,  "be- 
tween all  and  every,  the  creditors  and  creditor, 
hereinafter  called  the  creditors"  of  E.  of  the  one 
part,  and  E.  of  the  other  part,  after  reciting  his 
inability  to  pay  his  debts  in  full,  and  the  agree- 
ment of  the  creditors  to  accept  a  composition  of 
I2s.  in  the  pound,  of  which  10«.  in  the  pound 
were  to  be  secured  by  promissory  notes,  and  an 
iDstalment  of  2«.  in  the  pound  in  cash,  to  be  paid 
"  at  or  immediately  before  the  execution  of  these 
presents,"  witnessed,  that  in  consideration  of  the 
premises  and  of  the  delivery  to  the  creditors  of 
the  promissory  notes,  "and  of  the  payment  by 
E.  to  the  creditors  on  their  execution  thereof,  of 
2«.  in  the  pound,  which  deliverv  and  payment 
the  creditors  hereby  acknowledge,"  they,  the 
creditors,  released  unto  E.  all  actions,  suits,  debts, 
&c. : — Held,  by  Cockbum,  C.  J.,  and  Crompton 
J.,  that  the  proper  construction  of  the  deed  was, 
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that  the  promissory  notes  and  the  2g.  in  the 
pound  were  secured  to  these  only  of  the  creditors 
who  executed  the  deed  ;  and  that,  therefore,  the 
deed  was  not  a  valid  one  ;  but,  by  Blackbum,  J., 
and  Mellor,  J.,  that  the  effect  of  the  deed  was  to 
confer  the  like  advantages  upon  executing  and 
non-executing  creditors,  and  that  it  was,  there- 
fore valid,  and  binding  upon  the  latter.  Ding- 
wall V.  Edward*,  4  B.  &  S.  738  ;  33  L.  J.,  Q.  B. 
161 ;  10  Jut.,  N.  S.  386  ;  10  L.  T.  132 ;  12  W.  R. 
597. 


h.  Beayonable  and  Unreasonable 
ProTislona. 

In  Case  of  Von-ezeeution — ^Kon-ezeeution  if 
not  a  Safafal.] — Where  there  was  a  proviso, 
"  that  if  all  and  every  the  creditors  should  refuse 
to  execute  or  otherwise  consent  to  the  deed 
within  six  months  from  the  date  thereof,  it  should 
be  void : "  and  some  of  the  creditors  did  not 
execute  the  deed,  but  there  was  no  evidence  of 
their  refusing  to  do  so : — Held,  that  sach  non- 
execution  was  not  a  refusal  within  the  meaning 
of  the  proviso,  and  did  not  make  the  deed  void. 
Holmes  v.  Love,  5  D.  &  R.  56  ;  3  B.  &  C.  242  ;  R.  k. 
M.  138. 


Conenrrenee  a  Condition  Precedent.  ] — An 


agreement,  whereby  a  debtor  undertook  to  con- 
vey his  property  to  trustees  for  the  benefit  of 
his  creditors,  contained  a  proviso  that  the  agree- 
ment w^as  to  be  void,  unless  the  creditors,  whose 
names  and  descriptions  were  stated  on  the  other 
side  of  the  agreement,  should  concur  in  the  ar- 
rangement : — Held,  that  this  was  not  a  condition 
precedent,  the  performance  of  which  the  debtor 
was  bound  to  aver  on  setting  up  the  agreement  as 
an  answer  to  an  action  by  one  of  his  creditors. 
Matthews  v.  Taylor,  2  M.  &  G.  667  ;  3  Scott,  N. 
R.  52  ;  6  Jut.  321. 


What  is  Eqniyalent  to  Signing.]— Where 


a  composition  deed  is  entered  into  with  a  clause 
that,  if  certain  creditors  do  not  sign,  it  shall  be 
null  and  void  ;  if  such  creditors  accept  of  the 
composition,  or  the  security  for  it,  though  they 
do  not  actuallv  sign  the  deed,  it  is  valid  and  good. 
Jolly  V.  Waliis,  3  Esp.  228. 


Onus  on  Creditor  to  proTO  Befasal.] — ^A 


debtor  agreed  to  assign  all  his  property  in  trust 
for  his  creditors,  upon  the  usual  covenants,  and 
to  be  void  if  not  signed  before  a  given  day  by  all 
the  creditors  ;  and  the  trustees  sold  the  property, 
an4  paid  sixteen  shillings  in  the  pound,  and  a 
creditor  had  not  executed  within  the  given  time 
mentioned,  nor  would  the  debtor  execute  :— 
Held,  that  an  action  could  not  be  maintained  by 
a  creditor  who  had  executed,  until  it  was  ascer- 
tained that  the  other  creditor  would  not  execute. 
Tatlock  V.  Smith,  6  Ring.  339  ;  3  M.  &  P.  676. 


Delivery  without  Condition — Eserow.] — 


Previously  to  the  execution  of  a  composition 
deed,  it  was  agreed  in  the  presence  of  a  surety  for 
the  payment  of  the  composition  that  it  should  be 
void  unless  all  the  creditors  executed  it :  a  cre- 
ditor at  the  same  interview,  but  subsequently  to 
such  agreement,  executed  the  deed  in  the  ordinary 
way,  and  without  saying  anything  at  the  time  of 
the  execution.  The  deed  was  then  delivered  to 
one  of  the  creditors,  who  was  to  get  it  executed 
by  the  rest :  —Held,  that  the  condition  previously 


expressed,  although  not  introduced  into  the  act 
of  delivery,  was  suflScient  to  make  thisadeliTeiy 
of  the  deed  as  an  escrow,  and  that  all  the  cie- 
ditors  not  having  executed  it  the  surety  was  not 
bound  thereby.    Johnson  v.  Baker,  4  fi.  &  A.  440, 


Creditors  to  be  paid  in  Fnll  need  not  SigiL] 


— ^A  composition  deed  by  which  a  tradesman  as* 
signed  all  his  effects  for  the  benefit  of  his  cre- 
ditors, recited  that  he  was  indebted  to  lus  landbid 
in  a  specific  sum  for  rent ;  to  the  crown  in  a  cer- 
tain sum  for  excise  duties,  and  to  A.  &  B.  by 
name,  as  judgment  creditois,  in  400Z. ;  and  then 
recit^  that  one  of  the  trustees  was  to  pay  these 
specific  demands,  and  all  debts  under  10/.  in  fall; 
tnen  followed  a  proviso  for  avoiding  the  deed,  ^  if 
any  creditor  or  creditors  whose  respectiYe  debts 
should  amount  to  lOOZ.  or  4ipwards,  or  any  two 
creditors  whose  debts  should  amount  to  150^  or 
upwards,  should  not  duly  execute  the  deed  within 
three  calendar  months  from  the  date,  or  in  case 
any  commission  of  bankruptcy  should  in  the  mean- 
time be  awarded."  A.  and  B.,  whose  judgment 
debt  was  to  be  paid  in  full,  having  refused  to 
execute  the  deed  upon  request,  one  of  the  geneial 
creditors,  who  had  executed,  brought  an  action  to 
recover  the  amount  of  his  demand  against  the 
debtor  : — Held,  that  the  deed  was  a  bar  to  the 
action,  and  that  the  execution  by  A.  &  B.  was  not 
necessary  to  render  it  valid.  Wells  v.  GrtenhUl, 
1  D.  &  B.  493  ;  5  B.  &  A.  869. 

Von-ezeention  by  Tmateei.]— A  debtor 


assigned  all  his  effects  to  four  of  his  creditois,  in 
trust  for  themselves  and  the  rest  of  the  creditois; 
in  the  deed  there  was  a  proviso  that  the  trustees, 
and  the  rest  of  the  creditors,  should  execute 
within  a  certain  time  ;  two  only  of  the  trustees 
executed.  The  non-execution  by  the  other  two 
trustees  within  the  time  will  not  make  the  deed 
void.    Small  v.  Marwood,  4  M.  &  R.  181 ;  9  B. 

6  C.  300. 

For  Betention  of  Secnrities.]— A  creditor, 
holding  a  security  for  his  debt,  may  stipulate  to 
have  the  benefit  of  it,  in  addition  to  the  amount 
of  the  composition  offered  by  a  debtor  to  his  cre- 
ditors ;  but  he  must  either  hold  himself  entirely 
aloof  from  the  other  creditors,  or  distinctly  oom- 
municate  with  them  on  the  subject,  if  he  at  all 
acts  in  common  with  them.  Oullin^ort^  ^• 
Llftyd,  2  Beav.  385. 

The  creditors  of  an  insolvent  agreed,  by  an  in- 
strument (not  under  seal),  that  they  would  accept 
in  full  satisfaction  of  their  debts,  12#.  in  the 
pound,  payable  by  instalments,  and  would  release 
him  from  all  demands  ;  one  of  the  creditorB,who 
signed  for  the  whole  amount  of  his  debt,  held  at 
the  time,  as  a  security  for  part,  a  bill  of  exchange 
drawn  by  the  debtor,  and  accepted  by  a  third 
person  :  the  money  due  on  this  bill  having  after- 
wards been  paid  by  the  acceptor  : — Held,  that  the 
creditor  might  retain  it,  the  agreement  of 
composition  not  containing  any  stipulation  for 
giving  up  securities,  and  the  eStect  of  it  not 
being  to  extinguish  the  original  debt^  Th^ftM  t. 
Courtnay,  1  B.  &  A.  1.    See  Cotoper  v.  Grtei^ 

7  M.  &  W.  638  ;  MchoU  v.  Norris,  3  B.  &  Ad. 
41,  n. 

Saving  Rights  againet  Surety. ]—Payeea|FU»t 
maker  of  a  promissory  note.  Plea,  that  the  note 
was  made  by  the  defendant  and  G.,  and  that  the 
plaintiff  afterwards,  by  deed-poll,  released  G., 
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whereby  the  defendant  was  released.  Replication, 
non  est  factum.  The  deed,  by  which  the  creditors 
of  G.  agreed  to  accept  a  composition,  contained  a 
clause  that  it  should  not  extend  to  invalidate 
notes  upon  which  other  parties  might  be  jointly 
liable  with  G.,  or  prejudice  the  claim  of  any  cre- 
ditor against  a  surety  of  G.  : — Held,  first,  that  the 
replication  put  in  issue  the  construction  of  the 
deed  as  allied  in  the  plea  ;  secondly,  that  the 
deed  did  not  release  the  defendant.  North  y. 
Wakefield,  13  Q.  B.  536  ;  18  L.  J.,  Q.  B.  214  ;  13 
Jur.  731. 

An  action  by  a  non-assenting  creditor  is  barred 
by  a  plea  setting  out  the  deed  of  composition,  in 
which  creditors  have  "  agreed  to  accept  2s.  6d.  in 
the  pound  in  discharge,  so  far  as  they  can,  without 
prejudice  to  the  rights  of  third  parties  and  sure- 
ties ; "  and  alleging  a  tender  to  the  plaintiff  of 
the  amount  due.  Gfarrod  y.  Simpson^  34  L.  J., 
Ex.  70 ;  11  Jut.,  N.  S.  227  ;  11  L.  T.  777  j  13 
W.  R.  460. 

To  an  action  by  a  drawer  of  a  bill  against  the 
acceptor,  he  pleaded  a  deed,  whereby  his  credi- 
tors agreed  to  accept  a  composition  in  discharge 
of  their  claims,  and  did  freely,  clearly  and  ab^ 
lutely  exonerate  and  discharge,  and  for  ever  quit 
claim  unto,  the  debtor  all  and  singular  their 
respectiye  debts  and  claims :  proyiso,  that  the 
acceptance  of  the  composition  ^ould  not  in  any- 
wise prejudice  the  right  of  any  of  the  creditors 
from  claiming  or  realizing  any  security  held  by 
them,  or  from  suing  any  person  or  persons  other 
than  the  debtor  liable  to  payment  thereof: — 
Held,  a  good  plea.  Xei/es  y.  ElkinSj  5  B.  &  S. 
240 ;  34  L.  J.,  Q.  B.  26  ;  11  Jur.,  N.  S.  Ill ;  11 
L.  T.  474  ;  13  W.  R.  190. 


Court   will   not   assume   Sziitonce   of 

Sureties.] — ^The  court  will  not  assume  the  exist- 
ence of  sureties,  the  effect  of  which  might  be  to 
invalidate  a  composition  deed  in  which  there  is 
no  reservation  of  rights  against  sureties.  John- 
son v.  Barratt  or  Barratt^  1  L.  B.,  Ex.  65 ;  36 
L.  J..  Ex.  15  ;  11  Jur.,  N.  S.  1023  ;  13  L.  T.  697  ; 
14  W.  R.  194  ;  4  H.  &  C.  16. 


Bill  of  Exchange — Drawer  consenting  to 


1861,  8. 192,  which  amounted  to  a  cessio  bono- 
rum,  and  contained  a  general  release  from  his 
creditors,  followed  by  a  proviso  reserving  any 
rights  they  might  have  against  any  other  persons 
in  respect  of  any  debt  due  by  the  debtor,  either 
alone  or  jointly  with  any  other  person  :— Held, 
that  the  surety  was  not  discharged  from  payment 
of  interest  which  had  accrued  due  since  the  date 
of  the  composition  deed.  Chreen  v.  Wynn,  4  L. 
R.,  Ch.  204  ;  38  L.  J.,  Ch.  220  ;  20  L.  T.  131 ;  17 
W.  R.  385. 

A  deed  of  arrangement  under  the  Bankruptcy 
Acts,  24  &25  Vict  c.  134,  and  32  &  33  Vict.  c.  71, 
contained  a  release  of  the  debtor,  subject  to  a 
proviso  reserving  the  rights  of  cr^tors  holding 
securities :— Held,  that  this  operated  as  a  cove- 
nant not  to  sue,  and  not  as  an  extinguishment 
of  the  debt  so  as  to  bar  the  remedy  against  the 
surety,  notwithstanding  the  deed  contained  an 
absolute  assignment  of  all  the  debtor's  property 
and  effects  to  the  trustees,  and  also  provisions  for 
enabling  them  to  carry  on  the  trade  for  the  bene- 
fit of  the  estate.  Bateson  v.  Gosling^  7  L.  R., 
C.  P.  9 ;  41 L.  J.,  C.  P.  63  ;  26  L.  T.  560  ;  20  W.  R. 
98. 


Surety  called  upon  to  Fay  is  bound  by 


Indorsee  executing  the  Deed.] — ^Action  by  the 
indorsee  against  the  acceptor  of  a  bill  of  ex- 
change. Plea :  A  composition  deed  registered 
under  the  Bankruptcy  Act,  1861 ;  the  deed  con- 
tained no  reservation  of  rights  against  sureties. 
Replication:  That  the  bill  was  accepted  for  value 
ana  indorsed  to  the  plaintiff  for  value,  and  that 
if  he  had  assented  to  the  deed  he  would  have 
discharged  the  drawers.  Rejoinder  :  That  be- 
fore the  registration  of  the  deed  the  drawers  con- 
sented to  the  plaintiff  executing  and  becoming 
bound  by  the  deed.  The  issue  upon  the  rejoinder 
haying  been  found  for  the  defendant : — Held, 
that  as  by  reason  of  .such  consent  the  plaintiff 
might  have  come  in  for  the  composition  and  have 
held  the  drawers  liable  for  the  balance,  he  was  in 
the  same  position  as  if  the  right  to  have  recourse 
to  the  drawers  had  been  reserved  to  him  in  the 
deed,  and  therefore  he  was  bound  by  it.  Poole 
y.WilUUs,  4  L.  R.,  Q.  B.  630;  38  L.  J.,  Q.  B.  266  ; 
20  L.  T.  1006  ;  17  W.  R.  1009  ;  9  B.  &  8.  967. 

Eflbct  of  Proyiso.] — In  a  mortgage  deed  by 

the  principal  debtor  a  third  party  entered  into  a 
covenant  to  pay  interest  only  on  the  money 
thereby  secured.  Subsequently  the  principal 
executed  a  deed  under  the  Bankruptcy  Act, 


the  Deed.] — In  an  action  by  the  drawer  against 
the  acceptor  of  a  bill,  he  pleaded  a  composition 
deed  executed  by  him  before  the  bill  was  due. 
The  deed  contained  a  clause  reserving  the  rights 
of  creditors  against  sureties.  In  the  declaration 
the  bill  was  stated  to  be  payable  to  the  plaintiff, 
without  shewing  that  it  was  a  negotiable  instru- 
ment. The  replication  alleged  that  the  bill  was 
payable  not  to  the  plaintiff  only,  but  to  the 
plaintiff  or  order ;  that  he  had  indorsed  the 
bill ;  that  the  holders  of  the  bill  at  the  time  of 
the  making  and  registration  of  the  deed  pre- 
sented the  bill  for  payment,  and  it  was  dis- 
honoured by  the  defendant.  The  plaintiff  never 
assented  to  the  deed,  and  was  compelled  to  pay 
the  amount  of  the  bill  to  the  holders,  upon  which 
he  became  the  holder.  The  replication  concluded, 
that  "  the  plaintiff,  except  as  in  the  replication 
mentioned,  was  not  a  creditor  of  the  defendant 
in  respect  of  his  claim  on  the  bill : " — Held,  that 
there  was  no  departure  from  the  declaration,  but 
that  the  replication  was  bad  because  the  plaintiff 
was  a  creditor  and  was  barred  by  the  deed- 
Hottper  v.  Marshall,  21  L.  T.  639. 

To  an  action  on  a  bond  the  defendant  pleaded 
that  F.  made  the  bond,  and  the  defendant  made 
it  as  his  surety ;  and  that  F.,  being  unable  to 
meet  his  debts,  entered  into  a  deed  vnth  his 
creditors,  of  whom  the  plaintiff  was  one,  by 
which  he  assigned  all  his  property  for  the  benefit 
of  the  plaintiff  and  his  other  creditors  to  trus- 
tees ;  and  that  the  plaintiff  covenanted  with  F. 
that  the  plaintiff  would  not  at  any  time  there- 
after commence  or  prosecute  any  action  or  other 
Sroceeding  against  F.,  for  or  by  reason  of  any 
ebt  then  due  ftnd  owing  by  him  to  the  plaintiff ; 
and  thereby  the  plaintiff  gave  time  to  F.,  in 
respect  of  the  debt  and  bond  in  respect  whereof 
the  defendant  was  such  surety.  The  plaintiff  re- 
plied by  setting  out  the  deed.  The  deed  contained 
a  proviso  Uiat  nothing  therein  contained  should 
prejudice  or  affect  any  claim,  demand  or  remedy 
which  the  several  parties  and  creditors  of  F.  then 
had  or  should  have  by  virtue  of  any  mortgage,  lien, 
charge  or  other  incumbrance  against  any  person 
who  might  be  liable  for  the  payment  of  any  of 
1  the  debts  of  F,  in  the  character  of  a  surety  or 
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otherwise ;  and  in  consideration  of  the  assign- 
ment the  parties  thereto  and  creditors  of  F. 
covenanted  with  F.  that  they  would  not  at  any 
time  commence  or  prosecute  any  action  or  other 
proceeding  against  him  for  any  debt  then  due 
from  him  to  them  ;  and  that  in  case  of  any  such 
action  or  suit  beinfip  commenced  or  prosecuted  by 
them  contrary  to  the  terms  of  the  deed,  the  deed 
might  be  pleaded  as  a  release  in  bar:— Held, 
that  the  replication  was  good,  inasmuch  as  it 
admitted  the  effect  of  the  deed  as  alleged  in  the 
plea,  but  avoided  it  by  the  terms  of  the  proviso. 
Stevens  v.  Stevens,  5  Ex.  306. 


Bight  of  Bnroty  against  PxinoipaL]— A 

necessary  consequence  of  a  reservation  in  a  com- 
position deed  of  a  creditor's  remedies  against  a 
surety  is  the  continuance  of  the  surety's  right  to 
be  indemnified  by  the  principal  debtor,  and  this 
right  will  not  be  held  to  be  abandoned  unless  a 
contract  to  abandon  it  is  proved.  Clo$e  v,  Clote, 
4  De  G.,  Mac.  k  G.  176. 

The  plaintifE,  being  a  shareholder  in  a  banking 
co-partnership,  became  security  for  money  ad- 
vanced by  the  bank  to  the  defendant,  who  after- 
wards by  a  deed,  to  which  the  plaintiff  and  the 
bank  were  parties,  assigned  his  property  to 
trustees  for  the  benefit  of  his  creditors.  By  this 
deed  the  rights  of  the  creditors  against  sureties 
were  reserved  :— Held,  that  the  plaintiff,  who 
had  been  compelled  to  pay  the  debt  to  the  bank, 
was  entitled  to  recover  the  amount  from  the 
defendant  KeaneUy  v;  Cole,  16  M.  Sl  W.  128  ; 
16  L.  J.,  Ex.  116. 

For  Carrying  on  Debtor's  Trade.]— An  assign- 
ment to  trustees,  for  the  benefit  of  all  creditors 
who  may  execute  the  deed,  is  not  valid  as 
against  creditors  who  do  not  execute,  if  it  autho- 
rizes the  trustees  to  cany  on  the  debtor's  trade, 
and  contains  such  terms,  that  the  creditors  sub- 
scribing would  become  partners  in  the  businesa 
Owen  V.  Body,  6  A.  &  E.  28  ;  2  H.  &  W.  31  ;  6 
N.  &  M.  448. 

The  trade  in  question  being  that  of  an  hotel 
keeper,  it  was  no  objection  to  such  an  assign- 
ment, that  the  debtor,  when  it  was  executed,  had 
not  a  licence  for  retailing  excisable  liquors,  there 
being  no  evidence  that  the  trustees  contemplated 
selling,  or  in  fact  sold,  any  liquors  without  such 
licence,  and  a  licence  having  been  procured  two 
days  after  the  execution  of  the  deea    Ih, 

For  Aeoonnting  by  Tmsteee.] — ^A  covenant  not 
to  sue  if  the  trustees  fairly  accounted  for  the 
effects,  does  not  operate  as  a  release  of  the 
creditor's  debts  if  the  trustees  refuse  to  account. 
Ketterton  v.  Sahery,  2  Chit.  641.  And  see 
Small  V.  Marwood,  4  M.  &  B.  181 ;  9  B.  &  C.  300. 

Against  Molestation— Action.]— A.,  a  trader, 
entered  into  an  arrangement  by  deed  with  his 
creditors,  by  which  it  was  agreed  that  he  should 
have  a  letter  of  licence  for  five  years,  during 
which  period  he  should  carry  on  the  trade  under 
the  inspection  of  persons  therein  named  ;  and  it 
was  provided,  that  if  any  creditor  should,  during 
the  continuance  of  the  licence,  molest  or  inter- 
fere with  A.,  A.  should  thenceforth  be  relieved, 
exonerated,  acquitted  and  discharged  of  and 
from  all  debts  and  demands  of  the  creditor  by 
whom  the  letter  of  licence  should  be  so  contra- 
vened, and  that  the  deed  should  or  might  be 


pleaded  in  bar  to  such  respective  debts  or  de- 
mands accordingly : — Held,  that  the  bringing  of 
an  action  by  a  creditor,  party  to  the  deed  wiUiin 
the  five  years,  was  a  molestation  or  an  inter- 
ference with  A.,  within  the  proviso,  and  that 
the  deed  operated  as  a  defeasance,  and  was 
pleadable  in  bar  as  such.  Gibbons  v.  VouiUmi, 
8  C.  B.  483  ;  7  D.  &  L.  266  ;  19  L.  J.,  C.  P.  74 ; 
14  Jnr.  66. 


Vot  a  Beleate.] — ^A  debtor  convejed  bis 


life  interest  in  property  in  trust  for  creditors, 
parties  to  the  deed  ;  and  the  creditors,  in  con- 
sideration thereof,  granted  to  the  debtor  licence 
to  reside  and  attend  to  his  affairs  in  any  place  he 
mieht  think  proper,  without  suit  or  molestatiou 
in  his  person  or  his  goods,  chattels,  and  effects, 
by  any  such  creditors ;  and  that  in  case  of  any 
suit  or  molestation  by  any  of  sach  crediton, 
contrary  to  the  true  intent  and  meaning  of  such 
licence,  the  debtor  should  be  wholly  released 
and  acquitted  of  the  debt,  and  the  deed  might  be 
pleaded  in  bar  : — Held,  that  this  amounted  only 
to  a  licence  by  the  creditor  to  the  debtor  to  live 
unmolested,  and  did  not  operate  as  a  release  of 
the  debt  or  a  discharge  of  the  debtor's  estate. 
O'Brien  v.  Osborne,  10  Hare,  92  ;  16  Jnr.  960. 

Proriio  for  Aroidanee  of  Deed  —  Debtor*! 
Bolioitor  not  allowed  to  insist  on  Frovlao.]— A 
debtor  entered  into  a  compromise  with  his  cr&> 
ditors,  among  whom  was  his  solicitor,  who  called 
the  meeting  of  creditors,  attended  the  same,  and 
prepared  the  deed  of  composition.  The  cieditofrs 
and  the  solicitor  executed  the  deed.  In  the 
deed  was  contained  a  covenant  by  the  debtor  to 
assure  his  life  forthwith,  and  keep  it  assured 
during  three  consecutive  years  for  1,600/.,  a  sum 
equal  to  which  was  covenanted  by  the  debtor  to 
be  paid  to  the  trustees  for  diviaon  among  the 
creditors  by  monthly  payments,  or  otherwise  as 
the  trustees  might  require.  If  the  debtor  should 
fail  in  any  payment  covenanted  to  be  made,  or 
in  assuring  or  keeping  assured  his  life  according 
to  his  covenant,  the  deed  should  be  void.  There 
was  a  private  agreement  between  the  debtor  and 
the  solicitor  that  the  latter  should  be  paid  his 
debt  in  fulL  The  debtor  did  not  assure  his  life 
till  a  year  after  the  deed,  when  he  paid  6001. 
the  amount  covenanted  to  be  paid  within  that 
period,  and  assured  his  life  for  1,000/.,  all  that 
was  then  due.  The  Jpo^c J  ^^^^  deposited  with 
one  of  the  trustees.  Two  other  instalments  were 
subsequently  paid  to  the  trustees  according  to 
the  terms  of  the  deed.  The  solicitor  subse- 
quently brought  an  action  against  the  debtor  for 
his  whole  demand : — Held,  that  it  was  the  doty 
of  the  solicitor  to  explain  to  the  debtor,  or  to 
ascertain  wheUier  he  understood,  the  legal  and 
equitable  obligations  imposed  by  the  deed ;  and 
that  the  solicitor  could  not  be  allowed,  in  a 
court  of  justice,  to  say,  that  he  had  believed 
that  a  policy  for  1,600/.  had  been  effected. 
Watts  V.  Hyde,  17  L.  J.,  Ch.  409  ;  10  Jnr.  127. 
8.  a,  at  law,  1  D.  &  L.  479  ;  12  M.  &  W.  254  ; 
13  L.  J.,  Ex.  41. 

Held,  also,  that  the  solicitor  could  not  inmst 
on  the  proviso  for  making  the  deed  void,  and 
that  the  debtor  had  a  clear  equity  to  lestndn  the 
action.    lb. 

Certain  Charges  to  be  Paid  in  FnlL] — A  pro- 
vision in  a  deed  of  assignment  of  a  debtor's 
estfite  to  trustees,  for  the  benefit  of  his  creditors 
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that  the  trustees  shall  stand  possessed  of  the 
estate  upon  trust  in  the  first  place  to  defray  the 
expense  of  preparing  and  registering  the  deed 
and  procuring  the  assents  of  the  creditors  to  it, 
is  not  unreasonable  so  as  to  prevent  the  deed 
from  binding  a  non-assenting  creditor.  Jaoohton 
V.  La  .Vert,  2  L.  R.,  Ex.  394  ;  36  L.  J.,  Ex.  221 ; 
16  L.  T.569. 

A  deed  of  inspectorship  contained  the  follow- 
ing clause  : — The  proceeds  of  the  estate  shall  be 
applied,  first,  in  paying  the  costs  incurred,  or  to 
be  incurred,  or  relating  to  the  suspension  of  pay- 
ment of  the  debtor ;  seconil}-,  in  paying  rent  for 
which  the  debtor's  estate  could  be  distrained, 
wages,  or  salaries ;  thiixlly,  in  paying  rateably 
the  debts  of  creditors,  with  interest : — Held,  not 
unreasonable.  Strick  v.  De  Mattot,  3  H.  &  C. 
22  ;  33  L.  J.,  Ex.  276  ;  10  Jur.,  N.  S.  753  ;  10  L.  T. 
590 ;  12  W.  R.  963.  Affirmed,  nom.  Woods  v. 
De  Mattos,  1  L.  R.,  Ex.  91  ;  35  L.  J.,  Ex.  664  ; 
12  Jur.,  N.  S.  78 ;  14  W.  R.  226  ;  3  H.  &  C.  987— 
Ex.  Ch. 

A  deed  of  arrangement  provided  for  the  pay- 
ment in  full  of  the  costs  of  a  previous  deed  of 
inspectorship;  and  all  costs,  charges  and  expenses 
incurred  by  the  inspectors  for  the  benefit  of  the 
estate,  including  the  costs  of  an  execution  credi- 
tor, in  consideration  of  the  execution  being  with- 
drawn : — Held,  that  the  deed  was  valid  on  the 
grounds,  first,  that  the  inspectors  had  an  equit- 
able lien  for  those  costs  on  the  bankrupt's  estate  ; 
and  secondly,  that  payment  of  a  doubtful  claim 
is  not  ultra  vires,  or  alien  to  the  payment  of  the 
debts  of  the  debtor  and  his  release  therefrom, 
and  the  winding  up  of  his  estate.  FitzpatHck 
V.  Btntme,  3  L.  R..  Q.  B.  233  ;  37  L.  J.,  Q.  B. 
265  ;  16  W.  R.  766  ;  9  B.  &  8.  157.  Affirmed,  3 
L.  R.,  Q.  B.  446 ;  37  L.  J.,  Q.  B.  266  ;  18  L.  T. 
731  ;  16  W.  R.  849 ;  9  B.  &  S.  167—Ex.  Ch. 

Creditor!  to  verify  Debts.  1--The  following 
claose  is  not  unreasonable  : — ^Each  creditor,  be- 
fore becoming  entitled  to  any  dividend,  shall  (if 
required  by  the  inspectors)  deliver  to -them  a 
statement  in  writing,  signed  by  him,  of  his  debt, 
and  verify  it  by  solemn  declaration.  Strick  v. 
De  Mattotj  supra. 

A  clause  by  which  the  trustee  is  empowered  to 
require  any  creditor  of  the  debtor  to  verify  the 
nature  and  amount  of  his  debt,  with  full  parti- 
culars, by  statutory  declaration  proved  before  the 
commissioners  of  bankruptoy,  '*  or  otherwise  as 
the  trustee  may  think  fit,"  is  reasonable,  and  a 
deed  with  such  a  clause  is  binding  on  a  non- 
assenting  creditor.  CoUs  v.  Twrnerj  1  L.  R.,  C. 
P.  373  ;  35  L.  J.,  C.  P.  169  ;  12  Jur.,  N.  S.  688  ; 
14  W.  R.  402— Ex.  Ch.  See  Thickmott  v.  Sim- 
monds,  14  W.  R.  882. 

Tnutees'  Discretion  as  to  Fayment  of  Divi- 
dends. J — A  discretion  to  determine  the  amount 
of  dividends,  and  to  pay  them  at  such  place  and 
in  such  manner  as  the  trustee  may  think  fit,  is 
reasonable.    lh.» 

8o  there  is  nothing  unreasonable  in  empower- 
ing the  trustees  to  determine  the  amount  of  divi- 
dend to  be  from  time  to  time  paid  to  the  credi- 
tors, and  pay  such  dividend  in  such  place  and  in 
sach  manner  as  they  shall  think  fit,  Joicohson 
V.  La  Mertj  supra. 

Covenant  not  to  8ae  except  to  prevent  Dis- 
ohaiye  .of  third  Parties.] — Held  that  a  clause  : 
— And  in  consideration  of  the  premises,  it  is 


agreed  and  declared  (but  each  of  the  creditors 
of  the  debtor  who  shall  have  executed,  or  acceded 
to,  or  be  bound  by,  these  presente,  agreeing  and 
declaring  for  himself  and  his  partners,  and  so  far 
as  relates  to  his  and  their  acts  and  defaults)  that 
the  creditors  of  the  debtor  who  shall  have  exe- 
cuted, or  otherwise  acceded  to.  or  been  bound  by, 
these  presents,  shall  not,  nor  their  partners .  nor 
assigns,  at  any  time  (except  in  respect  of  the 
covenants  or  agreements  herein  contained,  or 
any  one  of  them)  commence  or  prosecute  any 
action  at  law  or  in  equity,  or  other  proceedings, 
against  the  debtor,  on  account  of  any  part  of  the 
debts  now  due  from  him  to  the  creditors  who 
shall  have  executed,  or  otherwise  acceded  to,  or 
be  bound  by,  these  presents,  and  that  this  agree- 
ment may  be  pleaded  to  any  action  brought  con- 
trary to  this  agreement,  as  if  the  same  were  an 
actual  release,  was  not  unreasonable  and  void, 
since  it  amounted  to  a  simple  covenant  not  to 
sue,  except  so  far  as  necessary  to  prevent  tl:e  dis- 
charge of  third  parties.  Ilidson  v.  Barclay,  3 
H.  &  C.  361 ;  34  L.  J.,  Ex.  217  ;  12  L.  T.  353  ;  13 
W.  R.  683— Ex,  Ch. 

Vot  to  Sue  for  a  limited  Time.] — A  covenant  in 
a  composition  deed  not  to  sue  the  debtor  for  a 
limited  time  is  not  unreasonable,  neither  is  a 
power  to  revoke  a  letter  of  licence.  Walker  v. 
Nevill,  3  H.  &  C.  403  ;  34  L.  J„  Ex,  73  ;  11  Jur., 
N.  S.  246  ;  U  L.  T.  774  ;  13  W.  R.  523. 

Vothing  nnanthoriied  to  bind  Von-assenting 
Creditors.] — Held,  that  a  clause  : — ^That  if  there 
is  anything  in  the  deed  not  authorized  by  the 
Bankruptoy  Act  of  1861,  it  shall  be  obligatory 
upon  those  persons  only  who  shall  have  executed 
or  acceded  to  it,  is  not  unreasonable.    lb, 

A  deed  containing  several  provisions  which 
would  be  bad  as  against  non-assenting  creditors  ; 
and  declaring  that  it  was  intended  to  operate  as 
a  trust  deed  under  the  act,  and  to  bind  all  exist- 
ing creditors,  but  if  there  should  be  anything  not 
authorized  by  the  provisions  of  the  act,  such  un- 
authorized thing  should  be  obligatory  upon  as- 
senting creditors  ouly,  is  valid,  as  it  does  not 
attempt  to  bind  non-assenting  creditoi's  by  any 
unreasonable  provisions.  Somerrille,  Ex  parte, 
1  L.  R.,  Ch.  21 ;  35  L.  J.,  Bk.  1  ;  11  Jur.,  N.  S. 
1029  ;  13  L.  T.  360  ;  14  W.  R.  113. 

A  deed  contained  the  following  provisions  : — 
These  presents  are  intended  to  be  a  deed  of  in- 
spectorship within  the  provisions  of  the  Bank- 
ruptcy Act,  1861  ;  but  in  case  they  cannot  so 
operate,  they  shall  be  binding  on  creditors  execut- 
ing or  assenting  to  them.  32.  The  estate  and 
effects  of  the  debtor  shall  be  administered  on 
the  principles  of  the  bankrupt  law,  and  if  there 
is  anything  in  the  deed  inconsistent  with  those 
principles,  it  shall  be  read  as  if  such  inconsistent 
matter  were  expunged  : — Held,  that  neither  of 
these  provisions  was  unreasonable,  and  that  the 
deed  was  binding  on  non-assenting  creditors. 
Strick  V.  De  Mattos,  col.  1305. 

Xinoritjr  to  be  Bound  by  Majority.]— The  fol- 
lowing provisions  are  not  unreasonable : — 1. 
That  a  resolution  signed  by  the  majority  in 
number  and  value  of  the  creditors,  parties  to 
the  deed  or  bound  by  it,  shall  be  bin(&ng  on  all 
persons  parties  to  the  deed  or  bound  by  it,  and 
effectual  for  the  allowance  and  passing  of  the 
accounte  of  the  trustees,  and  for  discharging 
ihem  from  the  trusts  of  the  deed,  and  all  claims 
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and  demands  in  respect  of  it.  2.  That  in  case 
the  trustees  appointed  by  the  deed,  or  any  of 
them,  or  any  trustee  to  be  appointed  as  after- 
wards mentioned,  should  die,  or  should  refuse  or 
decline,  or  become  incapable  to  act  in  the 
matters  anid  things  entrusted  to  them  by  the 
deed,  a  majority  in  number  and  value  of  the 
creditors  present  at  a  meeting  convened  by 
circular,  sent  by  any  creditor  of  the  debtor  by 
post  or  otherwise,  might  nominate  or  choose 
such  other  person  or  persons  as  they  should 
think  fit  to  be  trustee  or  trustees,  in  the  place  of 
any  such  trustee  or  trustees.  Bond  v.  Wegton^ 
1  L.  R.,  Q.  B.  169  ;  35  L.  J.,  Q.  B.  7. 

Power  to  TniBtoes  to  employ  and  pay  Debtor.] 

A  clause,  authorizing  the  trustees  of  the  deed  to 
employ  the  debtor,  or  any  other  person,  in  wind- 
ing up  his  business,  and  in  realizing  the  property 
comprised  in  the  deed,  and  to  pay  a  salary  to 
him,  does  not  invalidate  the  deed  against  a  non- 
assenting  creditor.  Ru%sell  v.  Murphy^  16  Ir. 
Ch.  Rep.  54. 

An  assignment  to  a  trustee  for  the  benefit  of 
creditors,  which  empowers  the  trustee  to  employ 
the  debtor  or  other  person  in  winding  up  his 
affairs,  and  collecting  and  getting  in  Ins  estate 
and  carrying  on  his  trade,  is  not  void  as  against 
creditors  within  13  Eliz.  c.  5,  if  it  appears  from 
the  deed  that  the  main  object  is  to  wind  up  the 
business  for  the  benefit  of  the  creditors,  and  not 
to  carry  on  the  trade  with  a  view  of  future 
profits.  Janet  v.  Whithread,  11  C.  B.  406 ;  20 
L.  J.,  C.  P.  217  ;  16  Jur.  612  ;  S,  P.,  Chates  v. 
Williams,  7  Ex.  205 ;  21  L.  J.,  Bx.  116. 

Power  to  Sell  to  Debtor — ^DividendB  not  to  be 
disturbed  by  Creditor  of  whose  Demand  Tnutees 
have  no  Votice.] — A  deed  giving  the  trustees 
power  to  sell  to  the  debtor  himself,  with  or 
without  security,  and  providing  that  no  former 
dividend  should  be  disturbed,  or  liability  in- 
curred in  consequence  of  such  dividend,  by  reason 
of  any  debt  due  to  any  creditor  of  whose  claim 
the  trustees  had  no  notice  before  they  began  to 
pay  such  dividend,  does  not  contain  unreason- 
able provisions.  Qreeriberg  v.  Ward,  1  L.  R., 
C.  P.  585 ;  35  L.  J.,  C.  P.  316  ;  12  Jur.,  N.  S. 
524  ;  14  L.  T.  760 ;  14  W.  R.  795. 

ProYiiion  aflbcting  Aasenting  Crediton  only.] 
— A  trust  deed  contained  the  following  clause  : 
— No  creditor  who  shall  have  executed  or  other- 
wise acceded  to  these  presents  shall  negotiate 
any  bills  of  exchange  or  other  negotiable  instru- 
ments on  which  the  debtor  is  liable,  without 
having  first  indorsed  thereon  a  memorandum  of 
the  execution  of  or  other  accession  to  tbese 
presents  by  such  creditor : — Held,  that  the  clause 
was  not  unreasonable  and  void,  since  it  bound 
only  those  creditors  who  executed  or  otherwise 
assented  to  the  deed.  Hidson  v.  Barclay,  col. 
1306. 

Debts  not  to  be  Paid  for  two  Yean.] — A  deed 
is  not  to  be  deemed  unreasonable  on  tne  ground 
that  it  postpones  the  payment  of  the  debts  for  two 
years,  although  it  gives  no  benefit  to  the  credi- 
tors, except  the  covenant  of  the  debtor.  Rich- 
m^md  Hill  Hotel  Company,  In  re,  King,  Ex 
parte,  4  L.  R.,  Eq.  566.  AflSb:med,  3  L.  R.,  Ch. 
10  ;  38  L.  J.,  Ch.  541 ;  17  L.  T.  188  ;  16  W.  R.  57. 

Tnuteei  to  be  Indemnified  againit  Costs.  ]— 


A  provision  that  the  trustees  shall,  upon  the 
request  and  at  the  cost  of  the  creditors,  take  pro- 
ceedings for  enforcing  peif ormance  of  the  cove- 
nants, upon  being  indemnified  against  the  costs, 
is  not  unreasonable.  Hidwn  v.  Barclay,  col. 
1306. 

Diseretion  of  Trustees.] — So,  a  discretion  to 
give  time  for  the  payment  of  debts,  or  tp  com- 
pound for  or  abandon  such  debts  as  the  trustees 
might  consider  bad.    Coles  v.  Turner,  ooL  1305. 

Valuation  of  Seeurities.] — So  also,  a  clause 
for  ascertaining  the  talue  of  securities  held  by 
creditors  by  a  valuer  to  be  appointed  by  either 
party  or  an  umpire.    lb. 

Power  to  pay  Debts  under  £10  in  full— Power 
nugatory.] — ^A  deed  for  the  benefit  of  creditors 
contained  a  power  to  the  trustees  to  pay  in  full 
the  demands  of  all  creditors  under  10/. : — Held, 
that  although  such  a  power  mi^rht  be  inconsis- 
tent with  the  bankrupt  law,  it  did  not  invalidate 
the  deed,  but  the  power  was  simply  nugatory. 
Spyer,  Bx  parte,  1  De  G.,  J.  &  S.  318  ;  32  L.  J., 
Bk.  62  ;  9  Jur.,  N.  8.  949  ;  8  L.  T.  743  ;  11  W.  R. 
1008. 

Deed  in  Substitution  of  another  Avoided  on 
Failure  to  pay  Composition.] — A  debtor,  by  deed, 
registered  on  the  2nd  of  November,  1866,  cove- 
nanted to  pay  his  creditors  2s.  6d.  in  the  pound 
within  two  months  from  the  registration ;  and 
the  creditors  released  their  debts,  subject  to  a 
proviso  for  avoiding  the  deed  on  default  in  pay- 
ment of  the  composition.  Default  was  made, 
and  on  the  3rd  of  January,  1867,  a  similar  deed 
was  registered,  with  the  assent  of  the  requisite 
majority  of  creditors,  by  which  the  debtor  cove- 
nanted for  payment  of  2s.  6d.  in  the  pound 
within  seven  days  after  the  expiration  of  four 
months.  A  non-assenting  ju^ment  creditor 
applied  for  leave  to  issue  execution,  on  the 
ground  that  the  deed  was  unreasonable,  for  that 
the  composition,  having  regard  to  the  state  of 
the  debtor's  affairs,  was  unreasonably  small,  and 
that  the  second  deed  provided  for  payment  only 
of  the  same  composition  as  the  first  deed,  after 
a  longer  time,  and  without  any  additional 
security.  The  commissioner  gave  leave  to  issue 
execution  : — Held,  that  the  deed  was  not  ex  facie 
void ;  the  circumstance  that  it  had  been  imme- 
diately preceded  by  the  other  deed  being  not 
decisive  against  its  validity,  but  only  a# circum- 
stance rendering  strict  investigation  proper  ;  and 
that  the  order  for  leave  to  issue  execution  ought 
to  be  discharged,  and  the  case  remitted  to  the 
commissioner  for  further  investigation.  Roots, 
Bx  parte,  2  L.  R.,  Ch.  559  ;  36  L.  J.,  Bk.  38  ;  15 
W.  R.  728. 

A  debtor,  being  in  difficulties,  assigned  all  his 
property  to  B.  for  the  benefit  of  his  creditors, 
and  summoned  a  meeting  of  his  creditors.  No 
creditor  was  a  party  to  the  assignment,  and  at 
the  meeting  it  was  resolved  to  havca  new  deed, 
with  two  trustees  nominated  by  the  creditors, 
and  B.  and  the  debtor  accordingly  executed  an 
assignment,  which  was  duly  registered  : — Held, 
that  the  first  deed  was  only  intended  to  be  opera- 
tive, in  case  of  the  creditors  adopting  it,  and  that, 
as  they  refused  to  adopt  it,  it  did  not  invalidate 
the  second  deed.  Sam-erville,  Bx  parte,  35  L.  J., 
Bk.  1  ;  11  Jur.,  N.  S.  1029  ;  13  L.  T.  360;  14 
W.  R.  113. 
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Forfeiture  of  Debt  on  Creditor  Boing.] — ^A  deed 
of.  composition  oontaining  a  covenant  that  if  any 
creditor  shoold  sue  the  debtor,  unleas  and  until 
default  should  be  made  in  meeting  at  maturity 
biUs  of  exchange  and  promissory  notes  given  as 
a  security  for  the  composition,  the  debtor  s  estate 
and  effects  should  be  thenceforth  absolutely  re^ 
leased  and  discharged  from  the  debt,  is  unrea- 
sonable and  void.  Dell  v.  King^  2  H.  &  C.  84  ; 
33  L.  J.,  Ex.  47  ;  10  Jur.,^N.  S,  427  ;  12  W.  R. 
280. 

A  deed  contained  a  covenant  by  the  debtor 
with  trustees  for  the  creditors  to  pay  the  full 
amount  of  his  debts  by  instalments,  with  the 
usual  clause  of  release  ;  and  also  a  covenant  that 
if  any  creditor  should  '*  act  or  do  contrary  to  the 
covenant,  he,  the  debtor,  shall  be  and  is  hereby 
for  ever  acquitted  and  released  of  and  from  all 
sums  of  money,  bonds,  accounts,  and  demands 
whatsoever  due,  owing,  or  belonging  to,  or  which 
may  or  might  be  asked,  claimed  or  demanded  by 
such  of  the  creditors  so  acting  or  doing  contrary 
to  the  covenant :" — Held,  in  an  action  by  a  non- 
assenting  creditor,  that  he  was  not  barred,  for 
that  the  covenant  vitiated  the  deed  as  regarded 
such  creditor.  Thompson  v.  Chtnthorpey  11  L.  T. 
708. 

Action  on  a  bill  of  exchange.  Plea,  a  deed  of 
arrangement  containing  a  covenant  by  the  credi- 
tors, parties  to  the  deed,  not  to  sue  or  impede 
the  debtor  in  respect  of  their  several  debts,  and 
that  if  any  of  them  should  do  so,  that  the  debtor 
should  be  discharged  from  all  demands  whatso- 
ever of  the  creditors  by  whom  he  should  be  sued: 
— Held,  that  if  the  clause  of  forfeiture  was  in- 
tended to  bind  non-executing  creditors,  the  deed 
was  bad,  and  if  not  binding  on  non-executing 
creditors,  the  deed  was  no  defence  to  the  action, 
the  plaintiff  not  having  executed  the  deed. 
Zyne  v.  Wyatt,  18  C.  B.,  N.  S.  593  ;  34  L.  J.,  C. 
P.  179  ;  11  Jur.,  N.  S.  446  ;  12  L.  T.  383  ;  13  W. 
B.  688. 

Creditor  to  TorKy  Debt  within  limited  Time.] 
— A  stipulation  that  any  creditor  who  fails, 
within  a  certain  time,  to  verify  his  debt  is  dis- 
entitled to  claim  his  dividend,  is  unreasonable. 
biddings  v.  Penning,  1  L.  B.,  Ex.  325  ;  35  L.  J., 
Ex.  191 ;  12  Jur.,  N.  8.  634  ;  14  L.  T.  667  ;  14  W. 
B.  940. 

A  clause  in  a  composition  that  the  trustees 
may  require  the  creditors  to  verify  the  amount 
of  their  debts  in  such  manner  as  they  may  deem 
expedient,  and  the  creditors  failing  or  refusing 
to  do  so,  ^ould  lose,  all  benefit  under  the  deed, 
is  unreasonable.  Leigh  v.  Pendlehury,  15  C.  B., 
N.  S.  815  ;  33  L.  J.,  C.  P.  172  ;  10  Jur.,  N.  S.  296 ; 
10  L.  T.  30 ;  12  W.  B.  468. 

So  is  a  clause  that  all  creditors  whose  debts 
do  not  exceed  lOZ.  shall  be  paid  in  full.    Ih, 

Composition  Payable  after  Truftee  has  eer- 
tifled  ^sent  of  sid&cient  Majority.] — A  deed  is 
roid  for  containing  a  provision  that  the  com- 
position should  be  paid  "as  soon  as  a  trustee 
shall,  in  writing  under  his  hand,  certify  "  that 
the  requisite  number  of  creditors  has  assented  to 
the  deed.  Boulnois  v.  Mann,  1  L.  B.,  Ex.  28  ;  35 
L.  J.,  Ex.  58  ;  11  Jur.,  N.  8.  1006  ;  13  L.  T.  531  ; 
U  W.  B;  181  ;  4  H.  ^  C.  9. 

Composition  to  .become  due  Ten  Bays  after 
Votioe  of  Assent  of  Creditor.]— A  deed  purport- 
ing  to  be  made  between  the  debtor  and  the 


whole  of  his  creditors,  containing  a  covenant  to 
pay  each  creditor  lOs.  in  the  pound  with  this 
proviso :  "  In  case  any  creditors  should  not  at 
the  date  of  the  deed  assent  to  it,  the  compo- 
sition should  be  considered  to  become  due  to 
them  within  ten  days  from  their  assent  being 
received  or  left  at  the  debtor's  abode,"  is  by 
reason  of  such  proviso  not  binding  on  non- 
assenting  creditors.  Armitage  v.  Baker ^  10  L.  T. 
626. 

Indemnity  of  Debtor  against  Liability  on  Bills 
of  Ezehange.] — A  deed  containing  the  following 
covenant :  "  And  all  creditors  to  whom  bills  or 
other  negotiable*  instruments  may  have  been 
given  by  the  debtor  for  the  debts  due  to  such 
creditors,  should  indemnify  the  debtor  and  his 
estate  against  all  claims  or  demands  by  other 
persons  than  themselves  in  respect  of  such  bills 
or  instruments,  and  all  losses,  damages,  and 
costs,  by  reason  or  in  respect  thereof :  and  should, 
if  any  such  bills  had  been  indorsed  or  transferred 
to  any  other  persons,  takob  the  same  up,  and 
retire  the  same  before  or  when  they  should  be- 
come due,  so  as  to  prevent  any  claim  or  demand 
in  respect  thereof  being  made  upon  the  debtor 
or  his  estate,^'  is  an  unreasonable  clause,  and  not 
binding  upon  a  non-assenting  creditor.  Balden 
V.  Pell,  5  B.  &  S.  213 ;  33  L.  J.,'  Q.  B.  200  ;  10 
Jur.,  N.  S.  916  ;  10  L.  T.  493  ;  12  W;  B.  1004  ; 
S.  P.,  Woods  V.  Foote,  1  H.  &  C.  841  ;  32  L.  J., 
Ex.  199  ;  9  Jur.,  N.  S.  178  ;  7  L.  T.  836  ;  11  W. 
B.  383— Ex.  Ch. ;  Inglebach  v.  Nichols,  14  C.  B., 
N.  S.  85  ;  9  Jur.,  N.  S.  1015  ;  8  L.  T.  318  ;  11  W. 
B.  697  ;  Niclutlson  v.  Potts,  10  L.  T.  192  ;  12  W. 
B.  440— Ex.  Ch. 

A  composition  deed,  containing  a  covenant  by 
the  creditors,  limited  by  each  creditor  to  his  own 
acts,  to  indemnify  the  debtor  from  payment  of 
any  sum  of  money  relating  to  any  bill  of  ex- 
change, promissory  note,  or  other  security  or  se- 
curities which  the  debtor  may  have  given  to  the 
creditors  respectively,  is  a  covenant  that  invali- 
dates the  deed,  and  the  defect  is  not  cured  by  an 
averment  in  a  plea  that  there  were  no  creditors 
other  than  assenting  creditors  to  whom  the  cove- 
nant could  apply.  Oldis  v.  Armston,  2  L.  B., 
Ex.  406 ;  36  L.  J.,  Ex.  181 ;  16  L.  T.  601  ;  15 
W.  B.  965. 


Liability  imposed  on  Kon-assenting  Crediton .] 

— Traders  assigned  all  their  estate  and  effects  to 
trustees,  for  the  benefit  of  all  the  creditors,  with 
power  to  the  trustees  to  call  in  and  compound 
all  debts,  to  sell  all  or  any  of  the  stock,  works, 
&c,  and  in  the  meantime  to  carry  on  the  business 
of  the  debtors  for  such  period  as  they  should 
think  fit ;  and  there  was  a  clause  that  "  the 
trustees  should  be  indemnified  out  of  the  estate 
of  the  debtors,  or  otherwise  by  the  creditors,  in 

Proportion  to  the  amount  of  their  respective 
ebts,  against  and  in  respect  of  all  transactions 
and  personal  engagements,  matters  and  things 
whatsoever,  which  they  shall  lawfully  do  or 
cause  to  be  done,  or  enter  into  or  order  or  direct 
in  and  concerning  the  management  or  conduct 
of  the  business  : " — Held,  that,  ,as  this  clause  im- 
posed a  personal  liability  on  the  non-assenting 
creditors  beyond  the  loss  of  their  debts,  it  was 
ultra  vires,  and  the  deed  was  not  within  s.  192. 
Wigjield  v.  Nicholson,  3  L.  B.,  Q.  B.  450  ;  37  L.  J., 
Q.  B.  155  ;  18  L.  T.  323 ;  16  W.  B.  1038 ;  9  B.  «5 
S.  261. 
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A  Dted  Void  in  eertain  Erei^  ii  Voidable  at 
Sleetioa  of  Party  not  in  Defanlt.  j— A  composi- 
tion deed  contained  a  covenant  by  the  debtor 
and  his  sureties,  to  pay  7s.  %d,  in  the  pound,  by 
three  instalments.  The  deed  provided  that,  as 
between  the  sureties  and  the  creditors,  the  sureties 
should  be  considered  principal  debtors,  and  that 
in  case  the  debtor  should  be  adjudicated  bank- 
rupt before  all  the  instalments  were  paid,  then 
the  deed  and  all  its  clauses  to  be  at  an  end  and 
Yoid  : —  Held,  that  by  the  word  **  void  "  was 
meant  *'  voidable,"  at  the  election  of  the  parties 
not  in  default.  Hughes  v.  Palmer ^  19  C.  B., 
N.  S.  393  ;  34  L.  J..  C.  P.  279  ;  11  Jur.,  N.  8.  876; 
12  L,  T.  636  ;  13  W.  R,  974.      . 


i.  OoTenanta  to  Pay  Oompoaitlozi. 

CoTonant  to  pay  Initalmenti  to  Tmitoe — ^To 
extend  oyer  Seren  Years.] — A  deed,  in  which  a 
debtor  covenants  to  pay  instalments  to  a  trustee 
for  the  creditors,  is  not  void  for  want  of  a  cove- 
nant with  the  creditors  that  they  shall  be  paid. 
Nor  because  the  instalments  are  to  extend  over 
seven  years.  Stone  v.  Jell  woe  y  3  fl.  &  C.  263  ; 
84  L.  J.,  Ex.  11 ;  10  Jur.,  N.  S.  976 ;  11  L.  T.  140; 
12  W.  R.  922. 

CoTenant  bj  Surety  alone.] — A  debtor  assigned 
to  a  surety  all  his  8tock*in-trade,  goods,  chattels, 
and  effects  whatsoever  and  wheresoever,  abso- 
lutely, and  the  surety  covenanted  with  the 
creditors  of  the  debtor  to  pay  them  a  composi- 
tion of  6s.  %d.  in  the  pound  on  their  debts  by 
two  instalments  of  Zs.  id.  each,  at  the  expira- 
tion of  three  and  six  months,  to  be  secured  by 
the  joint  and  several  promissory  notes  of  the 
debtor  and  the  surety.  And  the  creditors  ac- 
cepted the  composition  in  satisfaction  and  dis- 
charge of  their  debts,  and  released  the  debtor 
from  all  claims  whatsoever  : — Held,  a  valid  deed. 
Dewhirst  v.  Jones,  3  H.  &  C.  60  ;  33  L.  J.,  Ex.  294. 

Compotition  Payable  before  Period  allowed  for 
Segittration.] — It  is  no  objection  to  a  deed  that 
the  composition  is  payable  before  the  expiration 
of  the  twenty-eight  days  allowed  for  registering 
the  deed.  Brooks  v.  Jennings j  1  L.  R..  C.  P. 
476  ;  12  Jur.,  N.  S.  341 ;  14  L.  T.  19  ;  14  W.  R. 
440. 

Beeital  amonntt  to  Covenant.] — A  recital  in 
such  a  deed,  that  the  debtor  has  agreed  to  pay  a 
composition  of  a  given  amount  to  all  his  cr^i- 
tors,  amounts  to  a  covenant.     lb. 


J.  Schedule  of  Oreditora. 

Sehedule  Unnecessary.] — It  is  not  essential  to 
the  validity  of  a  deed  of  composition  that  it 
should  contain  a  schedule  of  creditors.  Stone  v. 
Jellicoe,  3  H.  &  C.  263;  34  L.  J.,  Ex.  11;  10 
Jur.,  N.  S.  976  ;  11  L,  T.  140  ;  12  W.  R.  922. 

Bcbedule  added  after  Execution  vitiates  Deed.] 
— A  deed  was  expressed  to  be  made  between  the 
debtor,  a  surety,  and  scheduled  creditors.  At 
the  time  of  registration  no  schedule  was  an- 
nexed, but  a  schedule  was  afterwards  added  by 
the  debtor : — Held,  that  the  addition  of  the 
schedule  vitiated  the  deed.  Sellin  v.  Price,  2 
L.  R.,  Ex.  189 ;  36  L.  J.,  Ex.  93 ;  16  L.  T.  21  ; 
16  W.  R.  749, 


k.  Verifloation  of  Delita. 


Affidavit  may  bo  dispensed  witk.]~The  affi- 
davit of  the  debtor  usually  required  upon  the 
registration  of  a  deed  of  assignment  for  the 
benefit  of  creditors  may  be  dispensed  with. 
Trump,  In  re,  14  W.  R.  494. 

Bequisites  of  Affidavit.] — A  statement  in  the 
affidavit  by  the  debtor,  that  the  amount  in  valoe 
of  his  property,  credits,  estate,  and  effects  com- 
prised in  a  deed  of  arrangement  is  under  a 
certain  value,  is  sufficient  compliance  within  the 
6th  condition  of  s.  192.  Russell  v.  Murphy,  16 
Ir.  Ch.  Rep.  64. 

Joint  and  Separate  Creditors.] — ^The  affi- 
davit required  by  the  6th  condition  of  s.  192  need 
not  distinguish  between  the  joint  and  separate 
creditors.  Walker  v.  XetUl,  3  H.  &  C.  403 ;  34 
L.  J.,  Ex.  70. 

L  EzaminatlozL  of  Debtor. 

Discretion  of  Commissioner.] — The  Court  of 
Bankruptcy  will  not  interfere  with  the  discretion 
of  a  commissioner  as  to  the  examination  by  a 
non-assenting  creditor  of  a  debtor  who  has  exe- 
cuted an  inspectorship  deed.  Redway,  Ex  parte, 
36  L.  J.,  Bk.  20  ;  12  Jur.,  N.  S.  366 ;  14  L.  T. 
389  ;  14  W.  R.  664— L.  J. 

Dissenting  Creditor  may  Examine.] — ^A  dis- 
senting creditor  to  a  trust  deed  is  on  the  same 
footing  as  an  assenting  creditor,  and  has,  then?- 
fore,  eaually  the  right  to  examine  the  debtor, 
although  such  examination  may  tend  to  shew 
the  invalidity  of  the  deed,  provided  such  credi- 
tor is  not  detaining  the  debtor  in  prison,  or 
claiming  any  portion  of  the  property  subject  to 
the  trusts  of  the  deed,  or  defending  an  action  in 
which  the  debtor  or  his  assignee  is  plaintifL 
Brooks,  Ex  parte,  33  L.  J.,  Bk.  41  ;  10  Jur.,  K. 
S.  621 ;  10  L.  T.  662  ;  12  W.  R.  924. 

Examination  of  Debtor  as    to  Validity.] — 

Creditors  of  a  debtor,  who  has  executed  a  simple 
composition  deed,  containing  no  assignment  of 
property,  are  entitled  to  examine  the  debtor  for 
the  purpose  of  impeaching  the  deed.  Faekiri, 
In  re.  2  L,  R.,  Ch.  368  ;  36  L.  J.,  Bk.  10  ;  16  L. 
T.  371  ;  15  W.  R.  472. 


m.  Blffht  of  Debtor  to  AIlowaiL< 

A  debtor  who  has  executed  a  trust  deed  for 
the  benefit  of  his  creditors,  is  not,  in  the  absence 
of  express  stipulation,  entitled  to  receive  the 
allowances  directed  to  be  made  to  bankrupts  in 
the  event  of  their  estates  realising  certain  divi- 
dends. Gibbins,  Ex  parte,  34  L.  J.,  Bk.  39  ;  12 
L.  T.  786 ;  13  W.  R.  1001 ;  S  P,,  Turner,  Et 
parte,  12  L.  T.  770, 

n.   Be-aMlflmmeiit  of  Property  to  Debtor. 

Cannot  Sue  on  old  Debt  without  Order  finn 
Court.] — A  debtor  executed  a  composition  deed 
in  1869,  by  which  he  assigned  to  trustees  all  his 
property,  including  moneys  and  securities  for 
money,  debts,  &c.,  with  a  power  to  sue  for  the 
same,  covenanting  to  pay  to  the  creditors  a  com- 
position of  sixteen  shillings  in  the  pound,  and 
the  creditors  released  the  debtor  from  all  actions^ 
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&c.  By  a  subsequent  deed  in  1870,  after  recit- 
ing a  proyiso  f or  re-conyeyance  in  the  former 
deed,  and  that  the  full  amount  of  the  composi- 
tion had  been  paid,  the  trustees  re-assigned  to 
the  debtor  all  the  real  and  personal  estate,  se- 
curities for  money,  debts,  &c.,  assigned  to  them, 
except  such  as  had  been  disposed  of  in  pursuance 
of  the  former  deed  : — Held,  that  he  could  not 
maintain  an  action  in  his  own  name  for  a  debt 
due  before  the  date  of  the  original  deed  without 
first  obtaining  an  order  from  the  court,  under 
12  &  13  Vict.  c.  106,  s.  197.  Loekwood  y.  Jeii- 
Jtiiuon,  25  L.  T.  698  ;  20  W.  R.  182. 

o.   Porm  of  Belease. 

Oeed  oontaining  no  Seleate.]— A  composition 
deed,  by  which  the  debtor  conveys  all  nis  pro- 
perty to  trustees  for  the  benefit  of  his  creditors, 
but  which  does  not  contain  a  release  to  him,  is 
not  good  as  a  defence  on  equitable  gprounds  to  an 
action  against  the  debtor.  European  Central 
Railioay  Company  v.  WestaU,  6  B.  &  S.  970. 


Seleate  of  all  Claimi— Seleate  goTornod  by 
Eacital.] — To  an  action  by  a  non-assenting 
creditor  a  plea  that  by  a  deed  the  creditors 
agreed  to  accept  a  composition  in  full  satisfaction 
of  their  debts,  containing  a  general  release  of  all 
actions,  suits,  contracts,  damages,  claims,  or  de- 
mands, in  respect  of  any  debt,  sum  of  money, 
bills,  bonds,  notes,  securities  for  money,  con- 
tracts, provisoes,  agreements,  reckonings,  ac- 
counts, dealings,  or  transactions  between  the 
debtor  and  his  creditors  from  the  beginning  of 
the  world  to  the  date  of  the  deed,  is  good,  ^nd 
the  release,  being  governed  by  the  recital,  is  not 
too  general.  Uaaelgrote  v.  Uouxe,  1  L.  R.,  Q.  B. 
101  ;  35  L.  J.,  Q.  B.  1  ;  12  Jur.,  N.  S.  333  ;  13 
L.  T.  462  ;  H  W.  R.  128 ;  6  B.  &  S.  975. 

Boleafo  not  restrained  by  Covenant  not  to 

8ne.] — A  deed  of  inspectorship  contained,  in 
different  parts  of  the  instrument,  a  general  re- 
lease of  the  debtor  from  all  claims,  &c.  (except 
under  the  provisions  of  the  deed),  and  a  covenant 
by  the  creditors  not  to  sue  the  debtor  for  a 
limited  time  in  respect  of  any  debt  or  demand 
provable  under  the  deed,  and  that  if  any  of  them 
did  so  the  deed  should  operate  and  have  the 
effect  of  an  order  of  discharge,  and  be  pleadable 
in  bar  to  every  such  action  : — Held,  that  the 
release  was  not  restrained  by  the  covenant  not 
to  sue.  Bond  v.  Weston,  1  L.  R.,  Q.  B.  169  ;  35 
L.  J.,  Q.  B.  7. 

General    Belease — Sohednled   Debts.]— In   a 

composition  deed,  the  limitation  of  the  con- 
sideration for  the  release  to  creditors  whose 
debts  are  scheduled,  does  not  affect  the  absolute 
and  unconditional  character  of  the  release,  it 
being  manifest  from  the  whole  deed  that  j)ay- 
ment  of  the  composition  to  the  whole  body  of 
the  creditors  was  contemplated  and  provided  for 
by  the  deed.     Tttley  v.  WanlcM,  15  L.  T.  255. 

Where  creditors  release  the  debtor  from  all 
debts,  such  release  is  absolute  and  general,  not- 
withstanding a  subsequent  statement  in  the  deed 
that  the  creditors  have  accepted  the  composition 
in  discharge  of  the  debts  specified  in  the  schedule 
only,    lb, 

A  composition  deed  releasing  all  the  claims  of 
the  creditors  against  the  debtor  does  not  operate 
to  deprive  pon-assenting  creditors  of  their 
VOL.  1. 


remedy  against  a  co-debtor.  Andreui  V.  Afacklinj 
4  B.  &  S.  566  ;  34  L.  J.,  Q.  B,  89  ;  11  Jur.,  N.  S. 
409  ;  13  W.  R.  291. 

Conditional  Release.] — By  a  composition  deed, 
executed  in  March,  1867,  the  debtor,  after  assign- 
ing all  his  effects  for  the  benefit  of  his  creditors, 
contracted  to  pay  them  a  composition  of  7s.  6d. 
in  the  pound  on  their  debts  in  three  instalments 
of  2s.  6d.  each ;  the  first  and  second  instalments 
to  be  secured  by  his  own  promissory  notes  at 
three  and  six  months  ;  and  the  third  instalment 
by  the  joint  and  several  note  of  himself  and  a 
surety.  The  deed  contained  a  conditional  release 
by  the  creditors  of  the  debtor  from  his  debts, 
and  a  covenant  by  the  creditors  not  to  sue,  and 
also  a  proviso  that  if  the  notes  or  either  of  them 
were  not  paid  when  due,  the  conditional  release 
and  covenant  should  be  absolutely  void.  The 
notes  became  due  on  the  4th  June,  the  4th  Sep- 
tember, and  the  4th  December,  1867.  After  the 
second  note  had  become  due,  namely,  on  the 
17th  September,  certain  creditors,  who  had  not 
executed  the  deed,  assented  to  the  deed,  and 
took  from  the  debtor  three  promissory  notes, 
under  its  provisions,  for  the  amount  of  the  com- 
position on  their  debt.  Two  of  such  notes, 
namely,  those  for  the  first  and  second  instal- 
ments were  then  overdue,  but  were  not  paid  to 
these  creditors  until  some  three  or  four  weeks 
after  the  17th  September : — Held,  that  as  the 
release  was  expressly  made  conditional  on  the 
punctual  payment  of  the  notes,  and  the  debtor 
had  failed  to  pay  the  first  and  second  of  such 
notes,  which  were  payable  instanter  on  their 
delivery  to  tlies'c  creditors,  for  some  three  or  four 
weeks  after  delivery,  according  to  the  strict 
letter  of  the  deed  the  release  became  inoperative, 
and  could  not  be  pleaded  as  an  answer  to  the 
action  for  the  balance  of  their  debt.  MiUigan 
V.  Salmon,  18  L.  T.  887. 

To  an  action  for  the  recovery  of  a  debt,  the 
debtor  pleaded  a  deed,  dated  the  25th  June,  1867, 
whereby  he  and  a  surety  covenanted  to  deliver 
to  the  creditors,  on  the  day  of  the  date  of  the 
deed,  promissory  notes  signed  by  the  debtor  and 
a  surety  for  a  composition  upon  their  debts,  and 
the  creditors,  in  consideration  of  the  premises,  re- 
leased the  debtor  from  all  debts  due  to  them.  The 
release  was  accompanied  by  the  following  clause  : 
"  Provided  that  if  the  debtor  and  the  surety  shall 
not,  within  two  calendar  months  from  the  1 7th 
June,   1867,  make  and  deliver  the  promissory 
notes  unto  the  creditors,  according  to  the  true 
intent  and  meaning  of  these  presents ;  then  and 
in  such  case  these  presents  shall  thereupon  be- 
come absolutely  void  and  of  no  effect,  and  the 
creditors  shall  be  restored  to  their  original  rights 
as  if  these  presents  had  not  been  made,  provide<i 
that  the  creditors  shall  personally  or  otherwise 
apply  for  their  notes."      The  debtor  did    not 
deliver  the  notes,  either  on  the  day  of  the  date 
of  the  deed,  or  within  two  months  after  the  17th 
June,  18(57,  but  the  creditors  never  personally 
or  otherwise  applied  for  them  : — Held,  that  the 
release  was  not  avoided  by  the  non-performance 
of  the  covenant  to  deliver  the  notes  on  the  day 
of  the  date  of  the  deed,  being  wholly  indepen- 
dent of  the  performance  thereof  ;  that  the  release 
was  not  avoided  by  the  non-delivery  of  the  notes 
within  the  two  months,  inasmuch  as  the  creditors 
had  not  applied  for  them  ;  and  that  there  was 
nothing  unreasonable  in  the  proviso  with  respect 
to  the  application  for  the  notes,  and  the  deed 
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was  therefore  good.    Solomon  v,  LareriH.  18  L. 
T.  545. 

Creditor  with  Secret  Advantage.]— A 


composition  deed  contained  a  release  of  the  debtor, 
subject  to  n  proviso  making  the  release  void  on 
non-payment  of  any  of  the  instalments  cove- 
nanted to  be  paid  by  the  deed  : — Held,  that,  as 
against  a  creditor  who  had  acceded  to  the  deed, 
but  by  means  of  a  secret  arrangement  had  re- 
ceived more  than  the  amount  of  the  whole  com- 
position, the  release  was  absolute,  although  the 
instalments  had  not  been  p.iid  according  to  the 
covenant.     Oliver,  £x  parte,  4  Dc  G.  &  S.  354. 

Selease^Beed  Ezeoated    under   Kiatake  of 

Law.] — Where  a  deed  of  composition  with,  and 
assignment  in  trust  for  creditors  was  construed 
to  include  a  release  of  debt  guaranteed  : — Held, 
in  an  action  against  the  surety,  to  be  no  answer, 
either  on  legal  or  on  equitable  grounds,  to  a  plea 
setting  out  the  release ;  that  the  plaintiffs  exe- 
cuted, not  as  creditors,  but  as  truest ees,  and  solely 
for  the  purpose  of  accepting  and  declaring  the 
trusts,  and  not  with  the  intention  of  releasing 
the  debt  guaranteed  ;  that  they  did  not  sign  the 
list  of  creditors  ;  and  that  if  the  deed  oj)erated 
to  release  the  debt,  it  was  executed  by  mistake, 
and  in  ignorance  that  such  would  be  its  legal 
effect  and  ojxiration.  Teed  v.  JoliMon,  25  L.  J., 
Ex.  110. 

Creditor  loBoa  Right  to  retain -Seearity.] 


— By  the  release  of  a  debt  by  a  comix)sition  deed 
the  creditor  loses  also  the  right  to  retain  a 
written  instrument  deposited  ^v1th  him  by  the 
debtor  as  a  security  for  the  debt.  Therefore,  the 
relinquishment  of  such  security  for  the  benefit  of 
the  debtor  forms  no  consideration  for  a  parol 
promise  by  the  debtor  to  pay  the  residue  of  the 
debt,  beyond  the  amount  of  the  composition  re- 
served under  the  deed.  Cowper  v.  Ureni,  7  M. 
&  W.  fi38.  But  see  TJioma^  v.  Court  nay,  1  B.  &  A.  1. 

Agreement  to  pay  Debt  barred.]— If  by 


a  deed  of  composition,  a  creditor  releases  his 
debt,  a  subsequent  agreement,  not  by  deed,  be- 
tween the  creditor  and  debtor,  that  the  former 
shall  be  paid  in  full,  cannot  stand,  unless  for  a 
valuable  consideration  beyond  the  mere  fact  of 
the  release  of  the  debt.  Watts  v.  Hyde,  17  L.  J., 
Ch.  409  ;  10  Jur.  127. 


p.  ExecntlozL  of  Deed  obtained  by  Mis- 
representation. 

Xisrepresentation  by  Debtor.]— If,  in  conse- 
quence of  a  debtor  representing  to  one  of  his 
creditors,  that,  if  he  will  agree  to  accept  a  com- 
position for  his  debt,  all  the  other  creditors  will 
do  the  same,  such  creditor  does  agree,  the  agree- 
ment is  not  binding  on  him  if  that  represen- 
tation is  untrue.  Cooling  v.  Noyes,  6  T.  R.  263. 
See  Reay  v.  ll'whardHon,  2  C,  M.  &  R.  422  ;  5 
Tyr.  931 ;  1  Gale,  219  ;  Lewis  v.  Joiws,  8  D.  & 
R.  567  ;  4  B.  &  C.  506. 

If  a  party  obtains  the  benefit  of  a  trust  deed 
executed  by  his  creditors,  and  in  it  is  contained 
a  consideration,  that  he  \\\\\  make  a  full  dis- 
closure of  his  property,  but  he  conceals  a  portion 
of  it,  the  creditors  signing  the  deed  may  still 
proceed  against  him.  Wenham  v.  Fowle,  3  D. 
P.  C.  43. 


Allowing  Creditor  to  remain  under  False 


Impreifion.] — ^Where  a  creditor  compounds  with 
his  debtor  under  a  false  impression,  in  which 
the  debtor  knowingly  leaves  him,  as  to  the 
extent  of  the  debtor*8  estate,  the  creditor  is  not 
estopped  from  sning  for  the  balance  of  his  debt. 
Vine  V.  MitcheU,  1  M.  &  Rob.  337. 


Creditor  a  party  to  a  Frand  praetiood  on 


other  Creditor!.] — Action  for  a  debt  Plea,  a 
release.  Replication,  that  the  release  was  ob- 
tained from  the  plaintiff  by  the  fraud,  covin  and 
misrepresentation  of  the  defendants.  It  ap* 
peared  that  the  defendants,  being  indebted  to 
sereral  persons,  and  amongst  others  to  the  plain- 
tiff, whose  debt  amounted  to  989Z.  7«.,  proposed 
a  composition  of  %s.  Sd.  in  the  pound,  which  was 
agreed  to  by  a  majority  of  the  creditors  in  num- 
ber ;  but  the  plaintiff,  who  was  not  present 
when  the  6«.  Sd.  was  agreed  to  at  a  meeting 
of  creditors,  refused  to  concur,  unless  he  was 
paid  13«.  4d.  in  the  pound  upon  part  of  the  debtn 
and  the  other  part  was  paid  in  full.  Upon 
receiving  notes  for  the  full  amount  agreed  upon, 
and  the  positive  assurance  of  the  defendants 
that  no  other  creditor  than  himself  was  pre- 
ferred, and  that  no  one  of  them  was  to  have 
a  farthing  beyond  the  6s.  Sd,,  he  signed  a  release 
for  his  whole  -debt.  The  assurance  of  the  de- 
fendants that  no  other  creditor  was  preferred 
was  untrae  : — Held  (by  Wightman,  J.),  that 
upon  this  issue  it  was  no  answer  to  the  action  to 
shew  that  the  plaintiff  had  contracted  for  a  pre- 
ference in  fraud  of  the  other  creditors  ;  and  that 
the  defendants  could  not  be  allowed  to  «t  up 
a  counter-fraud  by  them  and  the  plaintiff,  by 
which  they  colluded  to  deceive  other  persons,  as 
an  answer  to  a  charge  of  fraud  practised  by 
the  defendants  upon  the  plaintiff,  which  would 
have  the  effect  of  depriving  him  of  part  of  his 
original  just  right.  Mallalfeu  v.  Iiod^som^  16 
Q.  B.  689  ;  20  L.  J.,  Q.  B.  339  ;  15  Jur.  817. 

Held  (by  Coleridge  and  Eric.  JJ.),  that  the 
stipulation  by  the  plaintiff  for  a  preference, 
being  a  fraud  nix)n  the  other  creditors,  was  voki. 
and  no  part  of  it  could  be  legally  relied  on  by 
him  as  forming  a  material  inducement  for  the 
deed ;  and  that  the  replication  was  not  sop- 
ported  by  shewing  that  the  plaintiff  was  <fe- 
ceived  by  the  misrepresentation  of  the  defen- 
dants that  no  other  creditor  should  have  a  pre- 
ference, and  that  he  would  not  have  executed 
the  deed  if  he  had  not  been  so  deceived.    Ih. 

Kiareprof  entation  by  Debtor  and  one  Creditor 
— ^Ahsenoe  of  Fraud.] — A  plaintiff  holding  two 
bills  drawn  by  the  defendant,  one  for  400/.,  the 
other  for  156/.  19*.  lOd,,  executed  a  composition 
deed,  containing  a  general  release  of  the  de- 
fendant, and  a  schedule  of  the  sums  due  to 
various  creditors  who  executed  the  deed.  After 
the  plaintiff's  name  was  put  the  sum  of 
156Z.  I9s.  lOd.  only,  at  the  request  of  the  defen- 
dant, who  expected  the  plaintiff  would  recover 
the  bill  for  400/.  by  suing  the  acceptor.  The 
other  creditors  were  not  told  that  the  plaintiff 
had  a  debt  of  400/.  as  well  as  156/.  I9s.  lOtf.  :^ 
Held,  he  could  not  afterwards  sue  the  defendant 
on  the  bill  for  400/.  Britten  v.  U^igkes,  5  Bing. 
460  ;  3  M.  &  P.  79.  See  Margetson  v.  Atkiik, 
3  C.  &  P.  338. 

Vendor  agreeing  not  to  enforee  Contraet — ^De- 
posit Money.] — A.  agreed  to  purehase  an  estate, 
and  paid  a  deposit ;  B.,  the  seller,  was  anable 
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to  make  a  good  title  by  the  stipulated  day.  A. 
af  tenvards,  upon  negotiating^  a  compromise  with 
his  creditors,  stated  his  apprehension  that  he 
might  be  compelled  by  B.  to  complete  the  pur- 
cha^,  and  applied  to  B.  to  cancel  the  contract 
and  return  the  deposit.  B.  refused  to  do  either, 
but  said  that  he  would  never  take  any  steps 
against  A.  to  enforce  the  contract.  Upon  this 
footing  the  composition  proceeded,  C.  engaging 
to  secure  7*.  in  tiie  pound.  It  would  be  a  fraud 
upon  the  creditors,  and  upon  C,  if  B.  were  to 
seek  to  enforce  the  contract ;  and,  therefore,  A. 
cannot  maintain  an  action  against  B.  for  the  de- 
posit.    Clark  Y.  Upton,  3  M.  &  P.  89. 

q.  Private  Agreement  with  partlonlar 

Creditors* 

When  Toid.] — A  corrupt  bargain  between  a 
debtor  and  some  of  his  creditors,  whereby  they 
are  induced  to  execute  a  composition  deecl, 
renders  the  deed  void  as  a  fraud  against  a  credi- 
tor not  a  party  to  it,  and  it  is  not  necessary  that 
it  is  any  part  of  the  corrupt  bargain  that  the 
preferred  creditors  are  to  have  an  undue  share  of 
the  assets  of  the  debtor.  DauglUh  v.  TertJient^ 
2  L.  R.,  Q.  B.  49 ;  36  L.  J.,  Q.  B.  10 ;  15  W.  B. 
196 ;  8  B.  &  S.  1. 


For  better  Seourity.] — A  trust  deed  was 


pro|X)sed  to  the  creditore  at  large  of  an  insolvent, 
whereby  they  all  engage>d  to  accept  payment  of 
their  whole  debts  by  instalments  ;  the  first  four 
of  which  were  to  be  guaranteed  by  collateral 
security,  the  two  last  to  remain  upon  the  single 
security  of  the  insolvent :  several  of  the  creditors 
refused  to  sign  unless  the  plaintiffs  did  ;  and  the 
plaintiffs  stipulated  privately  with  the  insolvent, 
as  the  condition  of  their  signature,  that  he 
should  procure  them  collateral  security  for  the  two 
last  instalments,  as  well  as  the  prior  ones,  con- 
ceiving that  they  had  collateral  security  origin- 
ally to  cover  their  debt  ;  and  upon  the  faith  of 
such  private  agreement,  they  signed  the  trust 
deed,  which  was  then  signed  by  the  rest  of  the 
creditors  : — Held,  that  such  private  agreement 
wfks  a  fraud  upon  the  other  creditors,  and  void, 
although  the  effect  of  it  was  not  to  secure  to  the 
plaintiffs  the  payment  of  more  money  than  the 
other  creditors  were  to  receive,  but  only  further 
security  for  the  same  sum.  Leicester  v.  Rose, 
4  East,  372  ;  1  Smith,  41. 

By  a  deed  of  composition  between  a  trader 
and  his  creditors,  it  was  agreed  that  the  trader 
should  give  them  his  bills,  accepted  by  a  friend, 
for  ten  shillings  in  the  pound,  payable  in  certain 
pjortions  at  fixed  periods,  and  his  own  promissory 
notes  for  the  remaining  five  shillings,  and  that 
the  creditors  should  be  at  liberty  to  take  his  own 
notes  only  for  their  full  demands  if  they  pleased ; 
one  of  the  creditors,  who  signed  the  deed,  took 
bills  from  the  debtor,  accept^  by  his  friend,  for 
the  whole  fifteen  shillings  in  the  ix)und,  payable 
at  the  same  respective  times  as  the  bills  agreed 
to  be  given  by  the  deed  of  composition  :  the  pay- 
ment of  these  bills  was  resistea,  upon  the  ground 
that  it  was  a  security  beyond  that  agreed  for, 
and  greater  than  the  other  creditors  obtained  ; 
but  the  transaction  was  adjudged  fair,  the  credi- 
tor not  receiving  by  it  more  than  the  others. 
^eise  V.  HandaU,  6  T.  R.  1 46  ;  1  Esp.  224. 


Affigning  Seeurity  held  by  Creditor.]— 


to  them  from  D.,  a  policy  of  assurance  effected 
by  D.,  refused  to  join  in  a  composition  deed,  by 
which  D.  was  to  be  released  from  his  «lel)t  on 
paying  Ss,  in  the  pound,  unless  D.  assigned  the 
policy  to  them ;  D.  assigned  it,  and  the  defen- 
dants then  executed  the  composition  deed : — 
Held,  that  such  assignment  was  a  fraud,  and  D.* 
having  become  bankrupt,  that  his  assignees  were 
entitled  to  recover  from  defendants  the  money 
they  had  received  on  the  policy,  notwithstand- 
ing the  8*.  in  the  pound  were  never  paid.  AUagtr 
V.  Spalding,  4  Bing.  N.  C.  407 ;  6  Scott,  204  ; 
1  Am.  181. 


Agreement   to   keep  up  Iiunrance  for 


nltimate  Payment  of  ]>ebt.] — If,  upon  a  compo- 
sition between  a  man  and  his  creditors,  one 
accepts  the  composition,  and,  in  addition,  agrees 
that  the  debtor  shall  keep  up  a  policy  on  his  life 
for  the  ultimate  payment  of  the  remainder  of 
the  debt,  such  an  agreement  is  void,  unless  every 
creditor  assents,  and  the  policy  belongs  to  the 
representatives  of  the  debtor.  Pfleger  v.  Browne, 
28  Beav.  391. 


When  Creditor  it  Bnrety  for  Compos!- 


J>efendants  holding  as  security,  for  a  debt  due 


tion.] — A  creditor  executed  a  deed  of  composi- 
tion, and,  as  part  of  the  transaction,  became 
surety  for  the  dividend.  He  received  from  the 
debtor  two  bills  of  exchange  for  the  full  amount 
of  certain  sums  due  from  the  debtor  to  him  as  a 
consideration  for  his  joining  as  surety  ;  and  this 
fact  was  not  known  to  the  other  creditors : — 
Held,  that  the  transaction  was  void,  as  giving 
the  creditor-surety  an  undue  advantage  over  the 
other  creditors.  Wood  v.  Barker,  1  L.  R..  Eq. 
139  ;  35  L.  J.,  Oh.  276  ;  11  Jur.,  N.  S.  905  :  13 
L.  T.  318  ;  14  W.  R.  47. 


Creditor  perfuading  others  to  execute 


Deed.] — Where  a  creditor  agreed  with  his  debtor 
that  if  he  would  secure  his  debt  by  a  promissory 
note,  he  would  endeavour  to  prevail  on  the  rest 
of  the  creditors  to  accept  a  composition,  and  the 
transaction  was  to  be  kept  secret  from  them  : — 
Held,  that  a  note  so  given  was  void  on  account 
of  the  fraudulent  consideration.  Wells  v.  Girl- 
ing, 4  Moore,  78  ;  1  B.  d:  B.  447. 


Time  of  making  Agreement.]— An  insol- 


vent assigned  over  his  effects  for  the  benefit  of 
his  creditors,  and  in  the  deed  there  was  a  proviso 
that  the  shares  of  those  creditors  who  did  not 
execute  it  before  a  given  day  should  be  paid  to 
the  insolvent ;  an  agreement  made  between  the 
ins<.)lvent  and  a  creditor,  after  that  day,  that  the 
latter  should  sign  the  deed,  and  the  former  pay 
the  remainder  of  the  whole  debt,  is  fraudulent 
and  void.    Jackson  v.  Lorn  as,  4  T.  R.  166. 

A  plea  stating  that  the  plaintiff,  and  the  de- 
fendant's other  creditors,  agreed  to  accept  a 
composition  and  release  their  debts ;  that  several 
creditors,  relying  upon  the  agreement,  executed 
a  release ;  and  that  the  phiintiff  afterwards 
obtained  and  accepted  the  bond  in  suit  for  the 
residue  of  the  plaintiff's  debt,  by  fraud  and 
covin,  and  without  the  knowledge  or  consent  and 
in  fraud  of  the  other  creditors,  is  tantamount 
to  an  allegation  not  of  fraud  and  covin  gener- 
ally, but  of  fraud  and  covin  effected  by  the  par- 
ticular means  described  in  the  inducement ;  and, 
as  the  facts  stated  do  not  shew  any  stipulation 
for  the  giving  of  the  bond  contemporaneously 
with  the  agreement  for  the  composition,  the 
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plaintiff  is  entitled  to  judgment  non  obstante 
veredicto  after  an  issue  upon  the  fraud  and  covin 
found  in  favour  of  the  defendant.  Ttick  v. 
Ttwk/',  4  M.  &  R.  393  ;  2  B.  &  C.  437  ;  S.  C,  nom. 
Tooke  V.  Tuck,  4  Bing.  224  ;  12  Moore,  435. 

• 
•  Creditor  the  Selieitor  preparing  Beed.]— A 
debtor  entered  into  a  compromise  with  his  credi- 
tors, among  whom  was  his  solicitor,  who  called 
the  meeting  of  creditors,  attended  the  same,  and 
prepared  the  deed  of  composition.  The  creditors, 
and  the  solicitor,  executed  the  deed.  In  the 
deed  was  contained  a  covenant  by  the  debtor  to 
assure  his  life  forthwith,  and  keep  it  assured 
dufing  three  consecutive  years  for  1,5002.,  a  sum 
equal  to  which  was  covenanted  by  the  debtor  to 
be  paid  to  the  trustees  for  division  among  the 
creditors  by  monthly  payments,  or  otherwise,  as 
the  trustees  might  require.  If  the  debtor  should 
fail  in  any  payment  covenanted  to  be  made,  or 
in  assuring  or  keeping  ai-sured  his  life  accoi-dmg 
to  his  covenant,  the  deed  should  be  void.  There 
was  a  private  agreement  between  the  debtor  and 
the  solicitor,  that,  notwithstanding  the  deed,  the 
latter  should  be  paid  his  debt  in  full.  The 
debtor  did  not  assure  his  life  till  a  year  after  the 
deed,  when  he  paid  600/.,  the  amount  covenanted 
to  be  paid  within  that  period,  and  assured  his 
life  for  1,000/.,  all  that  was  then  due.  The  policy 
was  deposited  with  one  of  the  trustees.  Two 
other  instalments  were  subsequently  paid  to  the 
trustees,  according  to  the  terms  of  the  deed. 
The  solicitor  subsequently  brought  an  action 
against  the  debtor  for  his  whole  demand  : — Held, 
that  the  agreement  that  the  deed  should  not,  as 
between  the  solicitor  and  his  debtor,  have  its  full 
effect,  could  not  be  effectual  either  at  law  or  in 
equity.  Watts  v.  Hyde,  17  L.  J.,  Ch.  409  ;  10 
Jur.  127  ;  S,  C„  at  law,  1  D.  &  L.  479  :  12  M.  & 
W.  254  ;  13  L.  J.,  Ex.  41. 

Batification  of  Agreement.]— If  all  the  credi- 
tors consent  to  accept  a  composition  upon  an 
assignment  of  effects  by  a  deed  of  trust,  to 
which  they  are  all  parties,  and  one  of  them,  before 
he  executes,  obtains  from  the  debtor  a  promis- 
sory note  for  the  residue  of  his  demand,  by 
refusing  to  execute  till  such  note  is  made,  the 
note  is  void  in  law,  as  a  fraud  on  the  rest  of  the 
creditors  ;  and  a  subsequent  promise  to  pay  it  is 
a  promise  without  consideration,  which  will  not 
maintain  an  action.  Cockthott  v.  Bennett^  2 
T.  R.  763. 

The  defendant,  being  indebted  to  the  plaintiff 
and  other  creditors,  in  order  to  induce  the 
plaintiff  to  accept  a  com|)osition,  agreed  to  pay 
him  an  additional  composition,  which  was  secured 
by  a  bill  of  exchange  drawn  by  the  plaintiff 
upon  and  accepted  by  the  defendant's  brother. 
The  bill  being  dishonoured,  and  the  plaintiff 
having  threatened  legal  proceedings,  the  defen- 
dant by  deed  assigned  to  the  plaintiff  a  policy  of 
assurance  as  a  security  for  payment  of  the  bill : 
—Held,  that  the  indenture  was  tainted  with  the 
illegality  of  the  original  transaction,  and  there- 
fore could  not  be  enforced.  Geere  v.  Mare,  2 
H.  &  C.  339  ;  33  L.  J.,  Ex.  50  ;  8  L.  T.  463  ;  S.  P., 
Clay  V.  JRay,  17  C.  B.,  N.  S.  188. 

Compoiition  cannot  be  recovered.] — Where  a 
party  refused  to  sign  an  agreement  to  accept  of 
his  debtor  a  composition  of  10«.  in  the  pound,  but 
the  debtor's  brother,  offering  to  supply  him  with 
coals  to  the  amount  of  the  other  10*.,  he  signed 


the  composition  agreement ;  and  the  other  cre- 
ditors knew  nothing  of  the  coal  transaction  :— 
Held,  that  he  could  not  recover  upon  a  promi»07 
note  for  the  amount  of  the  10«.  compoation. 
Kniyht  v.  JIunt,  5  Bing.  429  ;  3  M.  &  P.  18. 

Where  the  plaintiff,  before  signing  a  compo- 
sition  deed,  by  which  the  creditors  of  the  defen- 
dant  agreed  to  take  the  defendant's  bills  at  long 
dates  for  their  respective  debts,  stipulated,  with- 
out their  knowlalge,  for  a  bill  of  exchange,  to  be 
indorsed  to  him  by  the  defendant  for  a  further 
sum — the  whole  agreement  between  the  pUiiitiff 
and  defendant  is  void,  as  being  fraudulent  npon 
the  other  creditors ;  and  the  latter  cannot  leoover 
upon  the  defendant's  bills  for  the  amoost  of  the 
composition  money,  even  although  he  has  re- 
ceived nothing  on  the  bill  indorsed  to  him  by 
the  defendant.  IIo%oden  v.  Haigh,  3  P.  &  D. 
661 ;  11  A.  &  E.  1033. 

Debtor  may  recorer  from  Creditor  Koney  paiA 
in  accordance  with  Agreement.]— The  plaintiS, 
being  in  embarrassed  circumstances,  offered  his 
creditors  a  composition  of  5*.  in  the  pound.  The 
defendant,  a  creditor,  refused  to  accept  it  unl«s 
the  plaintiff  paid  him  50Z.,  and  gave  him  a  bill  of 
exchange  for  108/.  The  other  creditors  would 
not  accept  the  composition  if  the  defendant  did 
not.  The  plaintiff  paid  the  defendant  the  50/. 
and  gave  him  the  biU  of  exchange,  and  the  dc- 
f enduit  then  executed  the  Composition  deed  :— 
Held,  that  the  plaintiff  might  recover  back  the 
money  in  an  action  for  money  had  and  peceived. 
Atkinton  v.  Denhy,  6  H.  &  N.  778  ;  30  L.  J^Ex. 
361 ;  7  Jur.,  N.  S.  1205 ;  4  L.  T.  252  ;  9  W.  IL539. 
Affirmed,  7  H.  &  N.  934  ;  31  L.  J.,  Ex.  362 ;  8  Jar.. 
N.  S.  1012  ;  7  L.  T.  93  ;  10  W.  K.  389-Kx.  Cb. 

Where  a  creditor  at  the  time  of  signing  the 
composition  deed  under  the  Bankruptcy  Act, 
1861, 8. 192,  took  from  the  debtor  a  private  agree- 
ment that  the  debtor  should  make  future  pay- 
ments on  his  account :— Held,  that  the  agreement 
was  so  far  fraudulent  that  the  debtor  could  re- 
cover back  from  the  creditor  the  payments  sob- 
sequently  made  thereunder.  Lenzherg,  I*  ^' 
7  Ch.  D.  650 ;  47  L.  J.,  Ch.  178  ;  26  W.  R  258. 

Even  if  paid  to  Third  Parties]— Where 


a  defendant  being  a  creditor  of  the  plaintiff, 
entered  into  a  composition  deed  with  other  cre- 
ditors to  receive  10«.  in  the  pound,  under  an 
agreement  with  the  plaintiff  that  he  would  giv« 
the  defendant  his  promissory  notes  for  the  re- 
mainder of  the  debt,  which  notes  were  accordingly 
given,  and  the  composition  was  paid  to  the  de- 
fendant, and  he  negotiated  the  notes,  the  holder 
of  one  of  which  enforced  payment  from  the 
plaintiff  by  action :— Held,  that  the  plaintiff 
might  recover  back  the  amount  from  the  deto- 
dant  in  an  action  for  money  had  and  received. 
SmWi  V.  Cuff,  6  M.  &  S.  160.  See  WU*'^  ^• 
Wray,  2  P.  &  D.  263  ;  10  A.  &  E.  82. 

Where  the  defendant,  being  a  creditor  of  ^ 
plaintiff,  entered  into  a  composition  deed  with 
the  other  creditors  to  receive  10*.  in  the  poond. 
under  an  agreement  with  the  plaintiff  that  te 
would  give  the  defendant  his  promissory  note  for 
the  remainder  of  the  debt,  which  the  defendant 
should  keep  in  his  own  hands,  and  the  note  vtf 
accordingly  given  and  the  composition  paid  to 
the  defendant,  and  he  negotiated  the  note,  the 
holder  of  which  enforced  payment  from  the 
plaintiff : — Held,  that  the  plaintiff  might  recowr 
from  the  defendant  the  sum  so  paid  by  him  in  ^ 
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action  for  money  paid.    ITortim  v.  RUey^  11 
M.  &  W.  492  ;  13  L.  J.,  Ex.  81. 

When  Creditor  estopped  from  alleging  In- 
validity of  Compoiition  Deed.] — Action  upon 
three  several  notes.  Plea,  that  the  defendants 
were  indebted  to  the  plaintiff  in  989Z.  7«.,  and 
had  accepted  four  bills  for  the  amount,  drawn  by 
him,  and  payable  to  his  order ;  that  the  defen- 
dants comp>ounded  with  their  creditors,  and  that 
the  plaintiff  agreed  to  the  composition,  receiving 
a  preference  bsyond  the  other  creditors,  and 
executed  a  release  of  his  debt ;  that  it  was  his 
duty  to  take  up  the  four  bills,  but  that  he  neg- 
lected to  do  so,  and  the  holder  of  the  bills  threat- 
ened to  sue  the  defendants,  who,  in  order  to  in- 
duce the  plaintiff  to  take  them  up,  gave  him  the 
notes  : — Held,  that  the  fraudulent  preference  of 
the  plaintiff  did  not  make  the  composition  void 
as  against  him  ;  consequently  that  there  was  no 
sufficient  consideration  for  giving  the  notes,  as 
the  plaintiff  ought  to  have  indemnified  the  de- 
fendants from  the  consequences  of  liability  upon 
the  bills.  Mallalieu  v.  Hodgson,  16  Q.  B.  689  ; 
20  L.  J.,  Q.  B.  339  ;  15  Juf.  817. 

When  not.] — A  declaration  stated,  that  by  a 
deed  between  the  persons  whose  names  and  seals 
were  thereunto  subscribed  and  affixed,  and  who 
were  creditors  of  the  plaintiff,  of  the  first  part, 
the  plaintiff  of  the  second   part,   and   M.  of 
the  third  part,  it  was  recited  that  the  plaintiff 
was  indebted  to  the  persons  of  the  first  part  in 
sums  secured  hy  bills  accepted  by  the  plaintiff, 
and  being  unable  to  pay  them  in  full  he  had 
agreed  to  give  his  creditors  a  composition  in  the 
pound,  to  be  guaranteed  by  bills  drawn  by  M. 
upon  and  accepted  by  the  plaintiff,  and  that 
such  composition  bills  had  been  given ;  and  by 
the  deed,  such  of  the  creditors  to  whom  the 
plaintiff  might  have  given,  or  who  might  be 
holders  of  bills  of  exchange  of  the  plaintiff, 
covenanted  with  him  that  they  would  indemnify 
him  against  and  in  respect  of  such  bills,  and  all 
actions  by  reason  thereof.    That  the  defendant, 
as  a  creditor,  subscribed  his  name  and  affixed  his 
seal  to  the  de^,  and  that  at  that  time  the  plaintiff 
was  indebted  to  the  defendant  and  his  partner  in 
an  amount  secured  by  two  bills,  accepted  by  the 
plaintiff,  and  which  were  then  outstanding ;  that 
when  the  bills  became  due,  the  holder  sued  the 
plaintiff  for  their  amount,  and  in  order  to  stay  the 
action  he  paid  a  large  sum  of  money ;  breach,  that 
the  defendant  did  not  indemnify  the  plaintiff. 
Plea,   that   before  the  defendant  executed  the 
deed,  the  plaintiff  was  indebted  to  him  and  his 
partner,  and  the  other  persons,  creditors  and  par- 
ties to  the  deed  of  the  first  part,  and  the  plaintiff, 
being  unable  to  pay  the  defendant  and  his  part- 
ner, and  the  creditors,  their  debts  in  full,  offered 
to  deliver  to  each  of  them  a  composition  bill,  upon 
the  terms  and  conditions  in  the  deed  mentioned, 
provided   they    would   execute  the  deed ;    and 
thereupon  the  plaintiff  represented  to  the  other 
creditors,  that  the  defendajit  and  his  partner  had 
agreed  to  accept  the  composition  bills  for  the 
same  proportionate  amount,  and  upon  the  same 
terms  and  under  the  same   conditions   as  the 
other  creditors  ;  and  that  upon  the  faith  of  such 
representations,  the  other  creditors  were  induced 
to  execute   the  deed,  whereas,  in  truth  and  in 
fact,  at  the  time  such  representations  were  made, 
it  was  agreed  between  the  plaintiff  and  the  de- 
fendant and  his  partner,  that  the  plaintiff  should 


pay  the  defendant  and  his  partner  the  full  price 
of  goods  before  then  sold  and  delivered  by  the 
defendant  and  his  partner  to  the  plaintiff,  and 
which  formed  part  of  the  sum  due  from  the 
plaintiff  to  the  defendant  and  his  partner,  and 
that  the  plaintiff  would  further  pay  in  cash,  to 
the  defendant  and  his  partner,  5s.  in  the  pound 
\i\yon  the  whole  amount  due  from  the  plaintiff  to 
them,  in  lieu  of  delivering  to  them  composition 
bilLs  ;  and  that  for  the  purpose  of  inducing  the 
other  creditors  to  believe  that  the  representations 
were  true,  the  defendant  should,  for  himself  and 
his  partner,  make  and  execute  the  deed,  which 
agreement  was,  at  the  time  of  the  other  creditors 
executing  the  deed,  unknown  to  them  : — Held, 
first,  that  the  plea  sufficiently  stated  that  a  fraud 
was  intended  to  be  committed  by  the  plaintiff 
and  defendant  on  the  other  creditors,  by  a  bar- 
gain unknown  to  them,  to  give  and  receive  more 
than  they  were  to  receive.  Ifiggoris  v.  Pitty  4 
Ex.  312  ;  18  L.  J.,  Ex.  488. 

Held,  secondly,  that  the  plaintiff  could  not  sue 
on  this  covenant,  which  was  part  of  the  same 
fraudulent  executory  agreement,  and  therefore 
void  as  against  the  creditors,  and  that  the  defen- 
dant might  set  up  such  defence,  although  a  party 
to  the  fraud.    Ih, 

Preferential  Payment — ^In  ooniideration  of 
Annulling  Prior  Adjudication.] — Messrs.  P., 
being  debtors  to  the  plaintiff  in  4,161Z.,  were  ad- 
judicated bankrupts  upon  his  petition.  He  held 
two  policies  upon  the  life  of  one  of  the  bankrupts 
as  a  security  for  a  portion  of  his  debt.  The  de- 
fendant entered  into  a  composition  with  his  cre- 
ditors other  than  the  plaintiff,  who  had  proved 
their  debts,  of  3«.  6/2.  in  the  pound,  and  they 
upon  that  amount  being  paid  or  secured,  signed 
their  consent  to  a  petition  to  annul  or  supersede 
the  bankruptey.  The  plaintiff  at  first  refused  to 
sign  the  petition,  but  by  a  written  agreement 
entered  into  between  himself  and  the  defendant, 
and  after  reciting  these  facts,  the  plaintiff  under- 
took to  sign  the  petition  and  to  execute  a  release 
from  all  demands  upon  the  bankrupts  upon  pay- 
ment by  the  defendant,  within  one  month  after 
the  bankruptcy  had  been  superseded  or  annulled, 
of  167/.  as  a  composition  for  1,453/.,  parcel  of  the 
debt  of  4,161/.,  and  upon  a  transfer  to  him  (the 
plaintiff)  of  the  two  policies  of  insurance.  The 
other  creditors  were  wholly  ignorant  of  this 
agreement : — Held,  that  these  facts  did  not  sup- 
port a  plea  which  alleged  that  the  agreement  was 
entered  into  in  fraud  of  the  other  creditors,  and 
tliat  it  was  therefore  fraudulent  and  void. 
Smith  V.  Salzmann  or  Saltzman,  9  Ex.  535  ;  23 
L.  J.,  Ex.  177. 


To    Creditors    Suing — ^Payment    under 


Pressure.] — At  a  meeting  of  the  defendant's  cre- 
ditors, the  following  agreement,  to  which  the 
plaintiff  was  an  assenting  party,  was  made  and 
signed  by  all  the  creiitors  present : — '*  We  the 
undersigned  creditors  of  W.  B.,  in  consideration 
of  10j».  in  the  pound  on  our  respective  debts  set 
opposite  to  our  respective  names,  hereby  agree  to 
accept  the  same  in  discharge  of  our  said  debts,  on 
the  understanding  that  no  concealment  or  fraud 
has  been  practised  by  the  said  W.  B. :  the  whole 
of  the  creditors  receiving  not  exceeding  a  like 
sum  in  discharge  of  their  debts." — At  the  time 
of  entering  into  this  agreement,  it  was  known 
that  the  debtor  was  being  sued  in  a  county 
court  by  one  P.  as  executor  of  a  creditor  for  a 
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small  snm  which  was  afterwards  paid  in  full  the 
day  before  the  cause  was  ripe  for  trial : — Held, 
that  the  agreement  was  limited  to  the  creditors 
signing  it ;  and  that,  even  if  it  were  not  so, 
the  payment  to  P.  being  made  under  pressure, 
and  not  in  pursuance  of  a  prior  arrangement  to 
give  him  a  preference,  did  not  render  the  trans- 
action void.     Carey  v.  Barrett^  4  0.  P.  D.  379. 


2.  Undeb  the  Bankbuptcy  Act  op  1849. 

a.  XTzider  Control  of  tlxe  Ooort  of 
Bankmptcy. 

Statutory  Kajority — Joint  Debts.] — The  three- 
fifths  of  the  creditors  required  by  12  &  13  Vict. 
c.  106,  8.  216,  to  give  effect  to  an  arrangement 
with  creditors,  might  include  creditors  to  whom 
debts  were  due  from  the  arranging  debtor  jointly 
with  others.  Heathy  Ex  parte^  4  De  O.  &  S. 
693. 

Grounds  for  disturbing  Decision  of  Commis- 
sioner.]— In  the  accounts  of  an  arranging  debtor, 
his  stock  in  trade  was  valued  at  472/.,  his  goocl 
credits  at  499/.,  the  doubtful  at  276/.,  and  the 
bad  at  1,808/.  His  debts  were  3,900/.  There 
were  uncontradicted  affidavits  that,  if  the  estate 
was  realized  under  a  bankruptcy,  a  dividend  of 
2».  in  the  pound  only  would  1x3  paid.  A  proposal 
for  immediate  payment  of  a  dividend  of  2js.  Gd. 
in  the  pound,  and  for  the  delivery  of  the  debtor's 
own  promissory  notes  for  2*.  Qd.  more  on  a 
future  day,  had  been  assented  to  by  three-fifths 
of  the  creditors  : — Held,  that  there  was  not 
sufficient  ground  for  disturbing  the  decision  of 
the  commissioner,  who  declined  to  confirm  the 
proposal  as  l)eing  not  reasonable,  and  adjudicated 
the  debtor  a  bankrupt.  Perriru^  Ex  parte,  1 
De  G.,  F.  &  J.  299  ;  29  L.  J.,  Bk.  12  ;  6  Jur.,  N.  S. 
206. 

What  a  discontiniuuice  of  Proceedings.] — A 

debtor  petitioned  the  Bankruptcy  Court,  under 
12  &  13  Vict.  c.  106,  s.  211.  Protection  was 
granted,  and  a  private  sitting  appointed,  but  the 
sitting  was  adjourned  ;  at  the  second  sitting  the 
proceedings  were  adjourned  into  open  court.  The 
debtor  then  appealed  to  the  Lords  Justices,  who 
remitted  the  case  to  the  commissioner  for  further 
consideration.  The  commissioner  further  ad- 
journed the  first  sitting  : — Held,  that  there  was 
no  discontinuance  of  the  proceedings  by  the 
adjournment  into  court.  Naylor  v.  Mortimore, 
17  C.  B.,  N.  S.  207  ;  23  L.  J.,  C.  P.  273  ;  10  Jur.j 
N.  S.  1001 ;  10  L.  T.  903  ;  13  W.  R.  47. 

Letters  of  Attorney  need  not  be  under  Seal.] 
— It  was  not  necessary  that  letters  of  attorney, 
under  12  &  13  Vict.  c.  106,  s.  217,  should  be 
under  seal,nor  need  letters  of  attorney  authorizing 
public  officers  of  companies  to  consent  be  under 
the  seal  of  the  companies.    lb. 

Tender  of  Composition^] — By  an  agreement  or 
a  resolution  under  the  control  of  the  Bankruptcy 
Court,  in  pursuance  of  the  arrangement  clauses 
of  the  act  of  1 849,  a  composition  was  proposed, 
and  between  the  first  and  second  meetings  a 
creditor  told  the  debtor  that  he  would  be  paid  in 
full,  and  that  he  need  not  trouble  himself  to 
come  and  offer  the  proposed  composition: — ^Held, 
that  it  was  the  c^uty  of  the  debtor,  after  the 
confirmation  of  the  agreement  or  resolution  at 


the  second  meeting,  to  tender  the  composition  to 
the  creditor.  Jeffries  v.  OnioM,  13  L.  T.  606 ; 
14  W.  R.  145— Ex.  Ch. 

A  debtor  assigned  all  his  effects  to  trustees  for 
all  his  creditors,  parties  to  the  assignment,  who 
should  assent  thereto  within  three  months  from 
its  date.  The  execution  of  the  assignment  by  the 
debtor  and  the  trustees  was  attested  by  a  solicitor, 
as  required  by  12  &  13  Vict,  c  106,  s.  68,  and 
notice  of  it  was  given  in  the  London  GraBCtteand 
otherwise,  as  required  by  that  section : — Held, 
that  the  assignment  was  within  the  provisions  of 
the  68th  section,  and  therefore  vaUd.  Harrit 
V.  Pettit,  31  L.  J.,  Ch.  552  ;  9  Jur.,  N.  S.68;  6 
L.  T.  672 ;  10  W.  R.  599. 

Petition — ^Aet  of  Bankmptey .  ] — Where  a  trader 
presented  a  petition  for  arrangement  with  his 
craiitors.  and  no  arrangement  being  effected,  he 
was  adjudicated  bankrupt  on  that  petition:— 
Held,  that  the  petition  for  arrangement  created 
a  valid  act  of  bankruptcy.  Ifarrisim^  Ex  parte j 
26  L.  J.,  Bk.  30  ;  3  Jur.,  N.  S.  228— L.  J. 

But  where  a  trader  petitioned  for  arrange- 
ment, and  filed  an  account  of  debts,  and  made  a 
proposal,  and  at  an  adjourned  meeting  he  did 
not  attend,  and  neither  the  proposal^  nor  any 
modification  of  it,  was  accepted  ;  whereupon  the 
meeting  was  adjourned  to  the  public  court,  and 
he  was  adjudged  bankrupt,  but  the  adjudication 
was  not  founded  on  the  petition  of  a  creditor,  nor 
was  the  petition  dismissed : — Held,  that  the  filing 
the  petition  for  arrangement  was  not  an  act  of 
bankruptcy,  that  petition  never  having  been 
actually  dismissed,  and  no  petition  for  an  ad- 
judication of  bankruptcy  having  been  filed 
within  two  months  in  pursuance  of  s.  76.  Mi^h 
V.  Sh^rp,  2  H.  &  N.  640  ;  27  L.  J.,  Ex.  29 ;  3  Jur., 
N.  S.  1327. 

Certificate  of  Commissioner — Hn  whom  Innd- 
ing.] — A  certificate  granted  by  a  commissioner 
in  bankruptcy  to  a  petitioning  trader  under  12 
&  13  Vict.  c.  106,  s.  221,  was  binding  on  those 
})ersons  only  who  were  creditors  at  the  time  of 
the  petition,  and  had  notice  of  the  sittings  of  the 
court,  as  required  by  the  act.  Wc^gim  v.  Allcard, 
8  Ex.  260  ;  22  L.  J.,  Ex.  45— Ex.  Ch. 


-Vot  oonclnsive  Evidence.] — The  certificate 


ofa  commissioner  under  12  &  13  Vict,  c  106,  s,  221, 
jras  not  conclusive  evidence  that  the  reeolntion 
therein  mentioned  has  been  carried  into  effect, 
and  that  the  creditors  have  been  satisfied ;  and 
where  those  facts  are  disproved,  will  not  operate 
as  a  bar  to 'an  action  by  a  creditor.  Jeffriei 
V.  Onums,  13  L,  T.  606  ;  14  W.  R.  14^— Ex.  Ch. 

Appeal — Conduct  of  Creditors — EstoppeL]— 

Debtors  arranged  with  their  creditors  for  pay- 
ment to  them  of  10*.  in  the  pound  by  instalments, 
and,  to  secure  the  payment  of  those  instalments, 
they  assigned  all  their  estate  and  effects  to  tnis- 
tees,  to  carry  on  the  business  until  payment  oi 
until  default  in  payment  of  any  instalment  The 
assignment  provided,  that,  if  the  proceeds  of  the 
trade  were  insuflicient,  the  tmstees  were  to 
convene  a  meeting  of  the  creditors,  and  either  to 
sell  the  estate  and  divide  the  proceeds,  or  wind 
up  the  estate  in  such  manner  as  shonld  be  agreed 
on  by  three-fifths  of  the  creditors.  The  arrange- 
ment was  to  be  in  satisfaction  of  the  debts,  the 
instalments  were  not  all  paid,  and  the  creditois 
concurred  in  a  sale  of  the  debtors'  estate,  after 
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which  the  debtors  obtained  a  certificate  from  the 
district  commissioner  under  12  &  13  Yict.  c.  106, 
B.  221.  The  creditors  moved  for  an  order  to  set 
aside  that  certificate,  but  failed.  They  then 
appealed  : — Held,  that  the  certificate  was  correct, 
and  the  appeal  most  be  dismissed,  the  creditors 
having  by  their  own  conduct  precluded  them- 
selves from  disputing  the  certificate.  Foster^ 
Ex  parte  f  6  Jur.,  N.  S.  664— L.  J. 

1>.  By  DeM. 

Whole  Property  must  be  given  up.] — A  deed 
of  arrangement  between  a  trader  and  his  cre- 
ditors executed  by  siz-seyenths  in  number  and 
Talae  of  the  creditors  whose  debts  amounted  to 
101. f  was  not  binding  on  a  creditor,  not  a  party 
10  the  deed,  unless  the  deed  provided  for  the  dis- 
tribution of  the  whole  of  the  trader's  estate 
among  his  creditors.  liftley  v.  Taylor^  1  £1.  & 
BL  521  ;  21  L.  J.,  Q.  B.  346  ;  17  Jur.  130— Ex. 
Ch.;  S.  P.,  Drew  v.  Collins,  6  Ex.  670  ;  20  L.  J., 
Ex,  369 ;  15  Jur.  584  ;  FUher  v.  Hell,  12  C.  B. 
363  ;  21  L.  J.,  C.  P.  228. 

Nor  was  such  a  deed  valid,  though  it  conveyed 
the  debtor's  whole  estate  to  trustees,  if  it  em- 
powered them  to  give  back  to  the  debtor  effects 
to  the  value  of  20/.  Cooper  v.  TlutnUon,  1  El.  & 
BI.  544  ;  22  L.  J.,  Q.  B.  145. 

A  deed  which  excepted  from  the  assignment 
the  wearing  apparel  of  the  debtor  and  his  family, 
was  void.  March  v.  Warwick,  1  H.  &  N.  158  ; 
25  L.  J.,  Ex.  334. 

But  a  deed  of  arrangement  was  not  rendered 
void  by  an  exception  out  of  the  assignment  to 
the  trustees  of  the  necessary  wearing  apparel  of 
the  debtor,  his  wife  and  family  ;  or  of  a  leasehold 
house  held  by  the  debtor  at  a  rack-rent,  and  re- 
cited  to  be  of  no  value,  the  deed  containing  a 
CT)venant  by  the  debtor  to  assign  it  to  the  trustees 
when  he  should  be  required  to  do  so.  Spitzer  v. 
Chaffers,  14  C.  B.,  N.  S.  686  ;  33  L.  J.,  C.  P.  7  ; 
10  Jur.,  N.  S.  268  ;  8  L.  T.  665  ;  11  W.  R.  914. 

A  deed  of  arrangement,  which  provided  for 
the  distribution  of  the  debtor's  estate  in  the  same 
manner  '*  as  if  he  had  become  bankrupt "  on  a 
certain  day,  was  void  ;  since  a  deed  of  arrange- 
ment must  provide  for  the  distribution  of  all  the 
debtor's  estate,  but  a  bankrupt  is  entitled  to 
retain  certain  excepted  articles.  Snodin  v. 
Boyee,  4  H.  &  N.  391  ;  28  L.  J.,  Ex.  245  ;  33 
L.  T.  164. 

A  deed  of  arrangement,  under  12  &  13  Vict.  c. 
106,  s.  224,  which  provided  for  the  winding-up 
of  a  trader's  estate  by  him  under  the  superin- 
tendence of  inspectors,  contained  a 'clause  that 
the  estate,  with  the  exception  of  such  allowances 
and  payments  of  effects  or  moneys  to  the  debtors 
as  the  inspectors  or  inspector  for  the  time  being 
might,  in  their  or  his  discretion,  authorize  or 
direct,  but  not  exceeding  in  quantity  or  amount 
the  allowances  which  might  have  been  made  to 
the  debtors  out  of  their  estate  and  effects  under 
the  statute  relating  to  bankrupts,  in  case  a  peti- 
tion for  adjudication  of  bankruptcy  had  been 
filed  against  them  on  a  certain  day  and  they  had 
been    thereunder    adjudicated    bankrupts,  and 
which  allowances  and  payments  t#  the  quantity 
and  amount  aforesaid,  or  to  any  less  quantity  or 
amount  the  inspectors  or  inspector  for  the  time 
being  might  direct  and  authorize,  should  be  admin- 
istered as  nearly  as  circumstances  would  admit, 
having  regard  to  the  provisions  hereof,  upon  the 
principles  and  accoraing  to  the  rules  and  prac- 


tice of  the  bankruptcy  law,  and  as  if  such  peti- 
tion for  adjudication  of  bankruptcy  had  been 
filed  and  such  adjudication  made  as  aforesaid, 
was  void.  Cruger  v.  Bvnlop,  7  H.  &  N.  525  ;  32 
L.  J.,  Ex.  42  ;  7  L.  T.  132  ;  10  W.  B.  801— Ex. 
Ch. 


Sven  if  Debts  to  be  paid  in  folL]— A 


deed  of  inspectorship,  containing  a  covenant  by 
a  debtor  for  payment  of  his  debts  in  full  by  in- 
stalments, and  a  covenant  on  the  part  of  the 
creditors  executing  the  deed  not  to  sue  in  the 
meantime,  but  not  providing,  except  in  certain 
events,  for  the  assignment  of  all  the  debtor's 
estate,  was  not  a  deed  of  arrangement  within 
the  12  &  13  Vict.  c.  106,  s.  224.  Wilkes,  Ex 
parte,  5  De  G.,  Mac.  &  G.  418  ;  24  L.  J.,  Bk.  6. 

In  favour  of  all  Creditors.] — The  deed  of  ar- 
rangement must  have  provicfed  for  the  distribu- 
tion of  all  the  debtor's  estate  and  effects,  and 
amongst  all  his  creditors.  Irving  v.  Gray^  3  H. 
&  N.  34  ;  27  L.  J.,  Ex.  273  ;  4  Jur.,  N.  S.  380. 

But  a  deed  providing  for  the  distribution  of  all 
the  debtor's  estate  amongst  all  his  creditors,  who 
would  have  been  creditors  under  an  adjudication 
of  bankruptcy  on  the  da}'  of  the  meeting  of  cre- 
ditors, treating  such  creditors  as  creditors  for  the 
sums  they  would  on  that  day  be  entitled  to  prove 
for  in  bankruptcy,  was  not  invalid,  because, 
first,  it  did  not  contain  an  express  assignment  by 
the  debtor  of  his  estate,  but  only  a  covenant  to 
assign  it  when  required  by  the  inspectors ; 
secondly,  V)ecause  it  made  no  provision  for  cre- 
ditors who  might  become  so  between  the  day  of 
the  meeting  and  the  date  of  the  deed,  it  not 
appearing  that  there  were  any  creditors  who 
became  so  between  those  times  ;  thirdly,  because 
it  contained  a  letter  of  license  which  was  absolute 
and  not  conditional ;  and,  fourthly,  because  it 
did  not  contain  a  provision  rendering  it  abso- 
lutely void  if  the  debtor  did  not  perform  the 
covenants  contained  in  it.     Ih, 

A  plea  of  arrangement  by  deed,  under  12  &  13 
Vict.  c.  106,  s.  224,  was  not  good  unless  it  shewed 
on  the  face  of  it  that  the  deed  was  for  the  dis- 
tribution of  the  whole  of  the  debtor's  estate,  and 
enured  for  the  benefit  of  all  the  creditors,  and 
not  only  of  those  who  should  execute  the  deed. 
Bloomer  v.  Darhe,  2  C.  B.,  N.  S.  165  ;  26  L.  J., 
C.  P.  214. 

In  an  action  on  a  bill  of  exchange,  the  defen- 
dant pleaded  a  deed  of  arrangement  with  his 
creditors,  to  which  the  plaintiff  was  not  a  party. 
The  plea  stated,  that  it  was  provided  by  the  deed 
(which  was  made    subsequently  to    the    12th 
February,  1 856),  that  the  estate  of  the  defendant 
should  be  administered  and  the  assets  payable 
and  distributable  amongst  the  creditors  in  the 
same  manner  as  they  would  be  payable  and  dis- 
tributable, as  if  he  had  been  adjudicated  a  bank- 
rupt on  the  12th  of  February,  1856,  and  as  if  the 
debts  of  the  creditors,  parties  thereto,  had  been 
proved  on  the  12th  of  February.    The  deed  con- 
tained a  covenant  that  the  creditors  would  not 
commence  any  proceedings  at  law  or  in  equity 
against  the  defendant  on  account  of  their  debts, 
aad  that  if  any  creditor  failed  to  obsei-ve  that 
covenant,  his  debts  should  be  extinguished,  and 
the  covenant  might  be  pleaded  as  a  release.    The 
plea  averred,  that  no  person  became  a  creditor 
between  the  12th  of  February,  1856,  and  the 
time  of  making  the  deed  ;  and  that  three  calen- 
dar months  had  elapsed  since  the  plaintiff  had 
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notice  from  the  defendant  of  his  saspension  of 
payment,  and  of  the  deed  : — Held,  first,  that  the 
deed  did  provide  for  a  distribution  of  the  entire 
estate  and  effects  of  the  defendant  amongst  all 
his  creditors,  since  the  words  "  as  if  the  debts  of 
the  creditors,  parties  thereto,  had  been  proved  on 
the  12th  of  February,"  did  not  limit  the  opera- 
tion of  the  previous  words,  so  as  to  make  the 
estate  and  effects  distributable  amongst  those 
creditors  only  who  were  parties  to  the  deed. 
Macnav^ht  v.  Russell,  1  H.  &  N.  611  ;  26  L.  J., 
Ex.  192..  See  Swayne^  Ex  parte,  3  De  G.  &  J. 
53. 

Held,  secondly,  that  as  the  plea  averred  that 
no  person  became  a  creditor  between  the  12th  of 
February,  1856,  and  the  time  of  making  the 
deed,  the  deed  was  not  open  to  the  objection 
that  it  contained  no  provision  in  respect  of  per- 
sons who  might  become  creditors  in  the  inter- 
mediate time.    lb. 

The  plaintiff  could  not  object  that  the  cove- 
nant not  to  sue  was  unreasonable,  for  he  was  not 
a  party  to  it.    Ih. 

It  was  not  necessary  to  allege  that  three 
months  had  elapsed  since  the  plaintiff  had  notice 
that  the  deed  was  signed  by  six-sevenths  of  the 
creditors ;  for,  according  to  the  true  constraction 
of  the  statute,  the  three  months  ran  from  the 
time  that  notice  was  given  of  the  suspension 
of  payment  and  of  the  deed  of  arrangement. 

Partners — Joint  and  Separate  Debts — Creditors 
executing  Deed.] — ^A  deed  of  arrangement,  by 
which  A.  and  h.,  traders,  assigned  all  their  joint 
and  several  real  and  personal  estate  to  trustees 
for  the  benefit  of  their  creditors,  after  providing 
for  the  payment  of  the  expenses  of  the  deed, 
declared  the  trusts  as  to  the  distribution  of  the 
estate  as  follows : — "  To  pay  and  divide  all  the 
remainder  of  the  trust  moneys  unto  and  amongst 
all  the  creditors  of  A.  and  B.  rateably,  and  in 
proportion  to  the  amount  of  their  debts,  without 
any  preference  whatsoever,  until  the  whole  of 
such  debts  be  fully  paid  and  satisfied,  or  so  much 
thereof  as  the  residue  of  the  moneys  will  extend 
to  ;  and  upon  further  trust  to  pay  the  ultimate 
surplus  of  such  moneys  (if  any),  and  also  the 
dividends  of  such  of  their  creditors  as  shall  not 
come  in  and  execute  these  presents,  unto  A.  and 
B.,  their  executors,  administrators,  and  assigns  : 
— Held,  that  the  deed  was  void,  first,  because  it 
did  not  provide  that  the  joint  estate  should  be 
distributed  to  the  joint  creditors,  and  the  separate 
estate  to  the  separate  creditors,  according  to  the 
law  of  bankruptcy ;  and,  secondly,  because  it  did 
not  provide  for  the  distribution  of  the  estate 
among  all  the  bankrupt's  creditors,  but  only 
amongstthose  who  executed  the  deed.  Leonard 
V.  Sheard,  El.  &  El.  667  ;  28  L.  J.,  Q.  B.  183  ;  5 
Jur.,  N.  8.  1050 ;  33  L.  T.,  0.  S.  9. 

Covenant  binding  Ezeonting  Creditors  only.] 
— To  an  action  against  the  acceptors  of  a  bill  of 
exchange,  they  pleaded  a  plea  founded  upon  a 
deed  of  arrangement  made  by  them  with  their 
creditors  under  12  &  13  Vict.  c.  106,  s.  224,  which 
had  not  been  signed  by  the  plaintiff,  but  which 
was  said  on  the  part  of  the  debtors  to  be  never- 
theless binding  on  him  by  reason  of  its  being 
executed  by  six-sevenths  in  number  and  value  of 
their  creditors.  The  instrument  was  not  a  com- 
position deed,  but  it  contained  a  clause  by  which 
each  of  the  creditors,  parties  to  or  bound  by  the 


deed,  covenanted  not  to  sue,  impede  or  molest 
the  debtors ;  and  then  followed  another  clanae, 
to  the  effect  that  if  any  creditor,  by  whom  or  on 
whose  behalf  the  deed  should  have  been  actoallj 
executed,  should  act  contrary  to  that  covenant, 
the  debtors  should  be  absolutely  discharged  from 
all  claims  and  demands,  both  at  law  and  in 
equity,  by  such  creditor : — Held,  that  this  latter 
clause  was  not  binding  upon  the  plaintiff,  it 
being  in  its  nature  merely  personal  to  the  indi- 
vidual creditors  who  chose  to  sign  the  deed,  and 
inappUcable  to  the  creditors  in  general.  I^ff  t. 
Cheesehrougk,  5  C.  B.,  N.  S.  741  ;  28  L.  J.,  C.  P. 
209 ;  5  Jur.,  N.  S.  795. 

What  Instrument  snffident.  ] — To  a  scire  facias 
suggesting  a  breach  of  a  bond,  the  defendant 
pieced  that,  before  issuing  the  scire  fadas,  he 
was  a  trader  and  indebted,  and  suspended  pay- 
ment ;  and  that  thereupon  "  a  memorandum  of 
arrangement  within  the  meaning  and  according 
to  12  &  13  Vict.  c.  106,  s.  224,  was  made  between 
him  and  the  several  persons  whose  names  were 
thereunto  subscribed,  being  creditors,  &c: ;  that  all 
things  were  performed  and  done  as  required  by 
the  statute  to  make  the  memorandum  of  arrange- 
ment an  obligatory  instrument  within  the  statnte 
upon  all  the  creditors  of  the  defendant ; "  that 
the  plaintiffs  were  creditors,  and  after  the  memo- 
randum of  arrangement  had  been  signed,  and 
before  the  scire  facias,  had  notice,  and  that  the 
defendant  and  the  parties  of  the  other  part  had 
at  all  times  since  making  the  memorandom  of 
arrangement  well  and  trSy  observed  the  agree- 
ments therein ;  and  that  by  reason  of  the  pre- 
mises, and  by  force  of  the  statute,  the  memoran- 
dum of  arrangement  became  and  was  u^  is 
obligatory  on  the  plaintiffs,  as  if  they  had  signed 
the  same : — Held,  that  the  plea  was  bad,  inais- 
much  as  it  disclosed  nothing  to  shew  that  the 
memorandum  of  agreement  was  a  bar  to  the 
action.  Tahor  v.  Edwards,  4  C.  B.,  N.  S.  1 ;  27 
L.  J.,  C.  P.  183  ;  4  Jur.,  N.  S.  339. 

Provisions  oaosing  Inequality.] — A  compo- 
sition deed,  purporting  to  provide  for  the  distri- 
bution of  the  whole  of  the  debtor's  property, 
contained  a  clause  professing  to  defeat  any  action 
brought  by  a  creditor  (whether  one  who  had 
signed  the  deed  or  not),  by  making  such  action 
ipso  facto  a  release  of  the  debt;  and  another 
clause  enabling  any  creditor,  with  the  inspectcff's 
leave,  and  notwithstanding  the  former  clause,  *o 
bring  an  action,  and,  in  case  of  success,  to  reca« 
dividends  on  the  amount  recovered : — Held,  that 
the  conjoint  effect  of  those  clauses  was  to  esta- 
blish a-  double  inequality,  and  so  the  deed  did 
not  relate  to  the  equal  distribution  of  the  debtor's 
assets  amongst  the  creditors  in  payment  of  their 
debts  onlv,  so  as  to  be  -within  the  operation  of 
the  12  &  13  Vict.  c.  106,  s,  224,  and  to  bind  ^ 
sen  ting  creditors.  Oardntr  v.  Ck4ipma»,  8  C. 
B.,  N.  S.  317  J  29  L.  J.,  C.  P.  281 ;  6  Jur.,  N.  ^ 
1254. 

Made  before  passing  of  Act.] — A  deed  of 
arrangement,  though  executed  by  six-serenths 
in  number  and  value  of  the  creditors  of  an  in- 
solvent estate,  was  not  binding  on  the  rest,  if 
executed  so  ns  to  be  capable  of  baing  carried  into 
effect  before  the  passing  of  the  12  &  13  Vict  c. 
106.  Zarpent  v.  Bibby,  5  H.  L.  Cas.  481 ;  2< 
L.  J.,  Q.  B.  301 ;  S.  />.,  Noble  v.  Gadban.  5  H.  L 
Cas.  504. 
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12  ft  18  Viet.  0. 106,  i.  284— '« Crediton."]— 
In  12  &  13  Vict,  c  106,  s.  224,  the  woi-d  "cre- 
ditors "  included  those  creditors  with  whom  the 
arrangement  had  been  entered  into.  Calvert, 
Ex  parte,  3  De  G.  &  J.  95  ;  27  L.  J.,  Bk.  42 ;  4 
Jur.,  N.  S.  1258. 

Proof  of  Ezeoution.] — In  order  to  prove  a  deed 
of  arrangement,  the  defendant  produced  from 
the  Court  of  Bankruptcy  a  certificate  of  the  in- 
spectors, filed  there  in  conformity  with  12  &  13 
\ict.  c.  106,  s.  126,  and  an  account  and  an  affi- 
davit of  the  defendant  in  conformity  with  s.  227. 
The  account  included  the  debts  and  names  of  the 
creditors  mentioned  in  the  schedule  to  the  deed. 
The  certificate  and  and  other  documents  were 
not  filed  until  after  action  brought.  The  defen- 
dant also  proved  that  the  deed  was  for  some  time 
before  the  commencement  of  the  action  in  the 
same  state  as  to  the  execution  thereof  by  the 
several  parties  as  when  produced  at  the  trial, 
with  the  exception  of  two  creditors,  without 
whom  six-sevenths  in  number  and  value  appeared 
to  have  executed  : — Held,  sufficient  evidence  of 
the  due  execution  of  the  deed.  Win^  v.  Grayy  3 
H.  &  N.  34 ;  27  L.  J.,  Ex.  273 ;  4  Jur.,  N.  S.  380. 

Tender  or  Payment  of  Compoiition.  ] — The 

mere  agreement  to  accept  a  composition  under 
12  &  13  Vict.  c.  106,  8.  230,  without  the  payment 
or  tender  of  the  amount,  did  not  release  the  bank- 
rupt from  liability.  Hazard  v.  Mare,  6  H.  &  N. 
435  ;  30  L.  J.,  Ex.  97 ;  5  L.  T.  743 ;  9  W.  R.  252. 


3.  Undeb  the  Bankruptcy  Act  of  1861. 

a.   Bequlrements  of  Act. 

i.  Majority  of  Creditorit. 

Nature  of  Debte — ^Bills  indoned  by  Debtor.] — 

Outstanding  bills  indorsed  by  the  debtor  are 
properly  included  in  considering  whether  three- 
fourths  in  value  of  the  debtor's  creditors  executed 
the  deed,    Ild&rton  v.  Caxtrique,  13  L.  T.  606. 

-- — Who  ilioald  auent.  ] — ^A  debtor  executed 
an  inspectorship  deed  by  which  it  was  provided 
that,  in  the  cose  of  debts  due  from  him  on  nego- 
tiable instruments,  either  the  original  holder,  or 
the  present  or  ultimate  holder,  or  any  interme- 
diate indorsers,  might  execute  or  assent  to  the 
deed,  but  that  the  ultimate  holder  should  be 
deemed  the  creditor  and  party  to  tlie  deed. 
The  debtor  was  liable  on  acceptances  on  bills 
drawn  by  S.,  who  was  returned  as  an  assent- 
ing creditor  in  respect  of  them  ;  but,  in  fact,  8. 
was,  at  the  time  of  the  registration,  the  holder  of 
only  a  small  part  of  those  bills,  the  rest  being  in 
the  hands  of  his  bankers,  who  had  discounted 
them.  After  the  registration  all  the  bills  came 
into  the  hands  of  S. : — Held,  that  the  bankers 
were  the  proper  parties  to  have  been  returned  as 
creditors  in  respect  of  the  bills  in  their  hands, 
and  that  S.  had  no  right  to  assent  in  respect  of 
his  contingent  liability  as  drawer;  and,  as 
striking  out  of  these  bills  turned  the  scale  of 
assents  and  dissents,  the  deed  was  void.  Petrie, 
Ex  parte,  3  L.  R.,  Ch.  232  ;  37  L.  J.,  Bk.  13  ;  18 
L.  T.  169  ;  16  W.  R.  467. 

The  bills  having  been  given  in  respect  of  a 
flpecuiation  the  result  of  which  was  not  ascer- 
tained ; — Held,  that  8.  could  not  be  deemed  a 


creditor  in  respect  of  his  estimated  loss  in  the 
transaction.    lb. 


Company— Liability  to*  Calls.]— A  con- 


tributory  of  a  company  in  course  of  winding  up 
executed  a  deed  of  arrangement  with  his  credi- 
tors, and  entered  the  company  as  creditors  only 
for  a  call  of  6Z.  per  share  which  had  been  made. 
He  was  Iffeblc  to  be  called  on  for  36Z.,  per  share 
more,  and  calls  to  that  amount  were  afterwards 
made.  If  the  company  had  been  entered  as 
creditors  for  this  whole  amount,  the  dissenting 
creditors  would  have  been  the  majority  in  value. 
The  debtor  subsequently  alleged  a  set-off  against 
the  calls,  which  he  had  not  stated  on  the  applica- 
tion for  registration  : — Held,  that  the  company 
ought  to  have  been  entered  as  creditors  for  the 
estimated  amount  of  the  future  calls,  as  well  as 
the  caU  already  made,  being  the  amount  provable 
in  bankruptcy  according  to  the  Companies  Act, 
1862,  s.  75 ;  that  the  deed,  therefore,  was  not 
assented  to  by  the  majority  required  by  the 
Bankruptcy  Act,  1861,  s.  192  ;  and  was  not  bind- 
ing on  a  dissentient  creditor.  Pickering,  Ex 
parte,  4  L.  R.,  Ch.  58  ;  38  L.  J.,  Bk.  1  ;  19  L.  T. 
369  ;  17  W.  R.  38. 

Disputed  Debt.] — In  estimating  whether 


the  deed  has  been  assented  to  by  the  proper 
majority  in"  number  and  value  of  the  creditors, 
all  the  creditors  and  debts  returned  in  the 
schedule  must  be  taken  into  consideration, 
whether  such  debts  are  disputed  or  not. 
Middleton,  Ex  parte,  3  De  G.,  J.  &  S.  201 ;  33 
L.  J.  Bk.  36  ;  10  L.  T.  82,  671. 


Seenred  Crediton.  ] — The  word  creditors 


in  the  first  condition  specified  in  the  192nd 
section  means  and  extends  to  creditors  holding 
security,  good  or  bad,  sufficient  or  insufficient,  as 
well  as  creditors  wholly  without  security ;  and  in 
reckoning  the  proportion  of  assenting  creditors, 
the  debts  due  to  secured  as  well  as  unsecured 
creditors  must  be  taken  into  account.  Goddcfi, 
Ex  parte,  1  De  G.,  J.  &  S.  260. 

If,  in  ascertaining  whether  three-fourths  in 
value  of  the  creditors  have  signed  a  composition 
deed,  both  secured  and  unsecured  creditors  are 
included  in  the  whole  amount,  the  creditors, 
parties  to  the  deed,  must  be  taken  to  have  signed 
in  respect  of  both  their  secured  and  unsecured 
debts,  and  the  proportion  ought  to  be  calculated 
accordingly.  The  names  and  the  amount  of  the 
debts  of  all  the  creditors  must  appear,  whether 
secured  (wholly  or  in  part)  or  unsecured.  Tvr- 
quand  v.  Moss,  17  C.  B.,  N.  S.  15  ;  33  L.  J.,  C.  P. 
355  ;  10  Jur.,  N.  S.  824  ;  10  L.  T.  574  ;  12  W.  R. 
960  ;  S.  P.,  Smith,  Ex  parte.  10  L.  T.  803  ;  Kiiig 
V.  Randall,  14  C.  B.,  N.  S.  721  ;  11  W.  R.  1031. 

In  ascertaining  whether  a  deei  of  composition 
has  been  executed  by  a  majority  of  creditors,  all 
the  creditors  must  be  taken  into  account,  whether 
or  not  they  have  security  for  their  claims. 
WMttaker  v.  Lowe,  11  Jur.,  N.  S.  530  ;  12  L.  T. 
500 ;  13  W.  R.  723.  Affirmed,  1  L.  R.,  Ex.  74  ; 
35  L.  J.,  Ex.  44  ;  12  Jur.,  N.  S.  375  ;  13  L.  T. 
469  ;  14  W.  R.  197  ;  4  H.  &  C.  109— Ex,  Ch. 

A  deed  of  arrangement  may  be  registered  as  if 
assented  to  by  a  majority  in  number  representing 
three-fourths  in  value  of  the  creditors  without 
deducting  the  amount  of  the  securities  held  by 
such  creditors  as  are  secured.  Stark,  In  re,  1 
L.  R.,  Ch.  150 ;  35  L.  J.,  Bk.  15  ;  12  Jur.,  N.  S. 
40  ;  13  L.  T.  573  ;  14  W.  R.  255. 
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G^XKl8  were  contracted  to  be  sold,  with  a  con- 
dition that  they  should  not  be  delivered  unless 
the  vendors  chose  or  the  goods  were  required  by 
the  purchaser  foB  the  actual  purposes  of  his  busi- 
ness until  payment  of  a  bill  of  exchange  which 
was  given  by  the  purchaser  for  the  full  value  of 
the  goods.  The  bill  of  exchange  having  been 
dishonoured  and  the  goods  nearly  all  remaining 
undelivered,  the  purchaser  executed  a  trust  deed, 
and  the  vendors  assented  thereto  for  a  sum  which 
included  the  value  of  goods  contracted  to  be  sold : 
— Held,  that  upon  the  facts  of  the  case  the  con- 
tract for  sale  ^nd  purchase  was  absolute  and  not 
conditional,  and  that  the  retention  of  the  goods 
was  to  operate  ae  a  security  for  the  payment  of 
the  bill  of  exchange,  and  that  the  vendors  could, 
if  they  chose,  assent  to  the  deed  for  an  amount 
of  which  the  sum  so  secured  formed  part.  Mid- 
dleton,  Er  parte,  3  De  G.,  J.  k.  S.  201  ;  33  L.  J., 
Bk.  36  ;  10  L.  T.  82,  617. 

TTndor  81  ft  88  Yiot.  o.  104.1— The  31  & 


32  Vict.  c.  104,  s.  3,  which  enacts  that  "  no  ere 
ditor  shall  be  reckoned  in  the  computation  of  the 
requisite  majority  "  of  creditors  executing  a  deed 
under  the  I^ankruptcy  Act,  1861,  s.  192,  unless 
he  proves  his  debt,  "  and  in  the  computation  of 
the  requisite  value  of  such  creditors,"  the  amount 
due  to  each  creditor,  after  deducting  the  value 
of  the  securities  held  by  him  on  the  debtor's  pro- 
perty, shall  alone  be  reckoned,  is  not  retrospec- 
tive. Ellii  V.  M^Cormick,  4  L.  R,,  Q.  B.  271 ;  38 
L.  J.,  Q.  B.  127  ;  20  L.  T.  223;  17  W.  R.  606; 
10  B.  &  S.  83. 

A  debtor  in  1864  executed  a  deed  of  assip^- 
ment  of  his  property  to  trustees  for  the  benefit  of 
his  «rcditors  ;  it  contained  a  clause  empowering 
the  trustees  to  carry  out  contracts  which  he  had 
entered  into,  but  not  a  release.  The  deed  was 
executed  by  the  requisite  majority  of  creditors  in 
value  if  the  debts  were  reckoned  exclusively  of 
secured  debtj«,  but  not  if  they  were  included  : — 
Held,  that  the  deed  was  void.    /ft. 

Who   may   assent  —  Bank    Xanager.] — The 

manager  of  a  bank  has  no  authority,  as  such, 
after  the  bank  has  ceased  to  carry  on  business, 
to  assent  to  a  deed  of  arrangement  between  a 
debtor  of  the  bank  and  his  creditors.  Pinder  v. 
Oujui,  15  W.  R.  22. 


On  behalf  of  Incorporated  Companies.] — 


An  arranging  debtor's  creditors  were  public  un- 
incorporated companies  and  banking  companies, 
incorporated  under  7  Geo.  4,  c.  46,  or  7  &  8  Vict, 
c.  113.  These  creditors  were  represented  at  the 
meetings,  and  assented  to  the  resolution  under  12 
&  13  Vict.  c.  106,  made  at  a  private  meeting,  by  a 
person  who  acted  for  them  under  powers  of  attor- 
ney (not  under  seal)  executed  by  their  managers, 
secretaries  or  public  officers,  who  did  not  appear 
to  be  authorized  under  seal  to  grant  such  powers 
of  attorney,  or  otherwise  than  by  virtue  of  their 
being  such  managers,  &c. ;  but  the  banks  which 
they  represented  had  ratified  their  acts  by  re- 
ceiving the  composition  : — Held,  that  the  assents 
were  properlv  given.  Kaylor  v.  MortimorCy  17 
C.  B..  N.  S.  207  ;  33  L.  J.,  0.  P.  273  ;  10  Jur., 
N.  H.  1001. 


Liquidator  of  Company.] — ^A  joint-stock 


company,  in  the  course  of  being  wound-up  com- 
pulsorily,  appeared  among  the  assenting  creditors 
in.  the  name  of  the  official  liquidator,  G. : — Held, 


that  the  debtor  must  prove  that  G.  was  in  £act 
the  official  liquidator,  and  was  duly  authoriied 
to  assent  to  the  deed.  Drew  v.  Myert,  19  L.  T. 
740, 


Assignor  of  Debt]— Where  a  creditor 


has  asslgpied  his  debt  to  another,  an  assent  m 
writing  by  the  original  creditor  is  not  a  soi^- 
cient  assent.    lb. 

Assent  when  given.]— The  majority  of  assent- 
ing creditors  required  for  the  purpose  of  making 
a  deed  binding  on  dissenting  creditors,  must  be 
constituted  by  creditors  who  have  assented  be- 
fore registration  of  the  deed.  Raittriel.  Er 
parte,  37  L.  J.,  Bk.  12  ;  18  L.  T.  41 ;  16  W.  B. 
388  ;  S,  P.,  Beddall  v.  Kiny,  4  L.  R.,  C.  P.  549 ; 
38  L.  J.,  C.  P.  249  ;  20  L.  T.  325  ;  17  W.  B.  6U. 


Before  Deed  drawn  np.] — A  creditor  may 


assent  in  writing  before  the  deed  is  prepared  or 
executed  by  the  debtor  ;  and  if  the  assent  is  to 
a  deed  of  composition  only,  it  will  be  sufficient, 
although  the  deal,  when  prepared,  also  contains 
a  release.  Waddington  v.  Roberts,  3  L.  B.,  Q.  B. 
579  ;  37  L.  J.,  Q.  B.  263  ;  18  L.T.  863  ;  16W.B. 
1040  ;  9  B.  &  S.  697. 

The  assent  of  creditors  to  a  deed  may  be  given 
before  the  deed  is  executed  or  even  prepared; 
all  that  is  necessary  is,  that  the  deed  when  drawn 
up  should  substantially  correspond  with  the  termi 
of  the  deed  specified  in  the  assent.  Ruiiff  ▼. 
Renthall,  2  L.  R.,  C.  P.  488  ;  36  L.  J.,C.P.1W; 
16  L.  T.  287 ;  15  W.  R.  744. 

The  assent  is  not  rendered  invalid  by  the  mere, 
fact  that  the  document  containing  it  also  pro- 
fesses to  empower  a  third  person  to  execute  the 
deed  for  the  creditor,  and  is  not  stamped  as  a 
power  of  attorney.    lb. 

The  creditors  of  a  debtor  assented  to  a  letter 
of  licence  being  granted  to  him.  SubeeqnentlT 
a  deed  was  execute<l  carrying  out  the  arrange 
mcnt ;  but  in  addition  there  was  recited  in  it, »« 
part  of  the  arrangement,  a  deed  of  the  preriocs 
day  conveying  certain  of  the  debtOT*s  property 
to  a  trustee  selected  bv  himself,  for  the  benefit 
of  all  his  creditore  :— Held,  that  the  deed  was 
not  in  conformity  with  the  assents,  and  so,  x»t 
being  assented  to  by  the  requisite  number  of 
creditors,  was  bad  under  the  Bankruptcy  Art, 
1861.  Styrinff  v.  Waters,  22  L.  T.  641;  IS 
W.  R.  808. 

Conditional  Aisent.]— A  conditional  assent  on 
the  part  of  a  creditor  to  a  deed  cannot,  so  long 
ns  the  condition  remains  unfulfilled,  be  rcckonefl 
in  calculating  the  statutory  majoritv  of  creditore. 
Rawlin*,  Ex  parte,  1  De  G.,  J.  &  S.  225. 

llie  assents  of  creditors  to  a  composition  deed 
must,  when  the  deed  is  registered,  be  uncondi- 
tionid  ;  but  they  will  not  be  rendered  invalid  ^ 
their  containing  a  condition  whic^  is  fulfilled 
by  the  deed  itself.  Horrfall  v.  SwaUr  Rankaad 
Brivh  Works  Company,  18  L.  T.  409 ;  16  W.  B. 
934. 

Qualified  Assent.] — A  written  assent  to  a  deed, 
appearing  on  its  face  to  be  given  '*  without  pre- 
judice to  the  creditor's  rights  under  a  fonner 
deed,"  is  invalid,  because  qualified  and  not  ab- 
solute. Johnson  V.  Ossenton,  4  L.  B.,  Bx.  107 ; 
38  L.  J.,  Ex.  76  ;  19  L.  T.  793  ;  17  W.  a  675. 

Creditor's  right  to  inspeet.]— A  creditor  has  a 
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right  to  demand  inspection  at  common  law  of 
the  written  assents  to  a  deed,  they  being  by 
Yiitae  of  the  statute  part  of  the  deed  itself. 
Andrew  t.  Pell,  2  L.  R.,  C.  P.  251, 

Creditor's  right  to  impoaeh  Deed  on  ground  of 
AiMBt  by  insnffteiont  Migority.] — ^A  creditor 
may  shew  that  the  affidavit  delivered  to  the 
registrar  on  the  registration  of  a  deed  contains 
an  antrue  statement  as  to  the  majority  of  cre- 
ditors required  by  the  act  having  assented  to  or 
approved  of  snch  deed.  Beddall  v.  KinOy  4 
L.  R.,  0.  P.  649 ;  38  L.  J.,  C.  P.  249  ;  20  L.  T. 
325  ,•  17  W.  E.  614. 

Proof  of  Assents.  1— -Upon  a  plea  of  composi- 
tion and  release  : — Held,  that  the  production  of 
the  deed  and  certificate  of  registration,  and 
sealed  copies  of  the  affidavits  required  by  s.  192, 
and  by  the  General  Rules  of  1862,  will  not 
dispense  with  proof  that  a  majority  in  number 
representing  three-fourths  in  value  of  the  creditors 
of  IQl,  and  upwards  have  in  writing  assented  to 
or  approved  of  the  deed.  JBramble  v.  Mom^  3 
L.  R.,  C.  P.  458  ;  37  L.  J.,  C.  P.  209  ;  18  L.  T. 
241  ;  16  W.  R.  649. 

The  affidavit  made  on  the  registration  of  an 
inspectorship  deed  is  not  sufficient  evidence  of 
the  assent  of  the  creditors.  Phillips  v.  Purher, 
6  L.  R.,  Ch.  746 ;  22  L.  T.  707  ;  18  W.  R. 
986. 

Inspectors  claiming  under  a  deed  of  inspector- 
ship registered  under  the  Bankruptcy  Act,  1861, 
must  prove  the  assents  to  the  de^  of  the  credi- 
tors,   lb. 

Only  two  Creditors  for  amounts  over  102.] — 
A  trust  deed,  which  has  been  assented  to  by  the 
only  two  creditors  for  amounts  above  lOZ.,  will 
be  received  for  registi'ation  as  assented  to  by  a 
majority  of  such  creditors.  Hammond,  In  re,  12 
Jar.,  N.  S.  460  ;  14  L.  T.  692. 

ii.  Execution  by  Trustees. 

Trostoe  Jot  neoessary.] — A  deed  of  composi- 
tion is  good  as  a  defence  agsinst  an  action  of  a 
non-executing  creditor,  though  it  appoints  no 
trustee.  Dewhurst  v.  Jones,  3  H.  &  C.  60  ;  33  L. 
Jm  Ex,  294  ;  10  Jur.,  N.  S.  753  ;  10  L.  T.  538  ;  12 
W.  R.  885. 

A  deed  of  composition  between  all  the  creditors 
of  the  first  part  and  the  debtor  of  the  second 
part,  in  which  no  trustee  is  appointed,  and  which 
provides  no  secority  for  the  payment  of  the  com- 
position, is  valid,  since,  if  the  composition  is  not 
paid,  each  creditor  has  his  action.  Brooks  v. 
Jennings,  1  L.  R.,  O.  P.  476  ;  12  Jur.,  N.  S.  341  ; 
14  L.  T.  19  ;  14  W.  R.  440. 

Throo  Tmstees — Ezoontion  \ff  Two.]— At  a 
meeting  of  the  creditors  of  a  debtor,  it  was 
i^isolved  that  there  should  be  an  assignment  of 
tlie  debtor*s  estate,  and  that  two  cre&tors  who 
were  present  should  be  appointed  the  trustees. 
At  the  instance  of  the  solicitor  of  an  absent 
creditor,  his  client  was  also  nominated  one  of  the 
trustees.  The  deed  was  subsequently  preparcKl, 
and  executed  by  the  two  original  trustees,  but 
the  third  refused  to  sign  it : — Held,  that  the 
Court  of  Bankruptcy  had  no  power  to  direct  the 
deed  to  be  registered  without  his  signature. 
King,  Ex  paHe,  34  L.  J.,  Bk.  20  ;  11  Jur.,  N.  S. 
4  ;  U  L.  T.  466  ;  13  \V.  K.  330. 


iii.  Attestation  of  JExe&iition  by  Debtor, 

Power  of  Attorney  given  by  Debtor  residing 
abroad.] — A  debtor  resident  abroad  executed  a 
power  of  attorney  authorizing  a  person  in  this 
country  to  execute  a  deed  of  composition  with 
his  creditors.  The  execution  of  the  power  of 
attorney  by  the  debtor  and  of  the  composition 
deed  by  the  attorney  was  attested  by  solicitors  : — 
Held,  that  the  terms  of  the  third  rule  of  sect.  192 
had  been  sufficiently  complied  with,  and  that  the 
deed  ought  to  be  registered.  Bell^  In  re,  2  De. 
G.,  J.  &  S.  672  ;  34  L.  J.,  Bk.  36  ;  12  L.  T.  752  ; 
13  W.  R.  1002. 

iv.  Registration  of  Deed. 

What  Deeds.]— The  24  &  26  Vict.  c.  134,  s.  194, 
applies  not  only  to  deeds  which  comply  with,  and 
are  framed  under,  the  192nd  section,  but  to 
every  deed  whatever  which  is  or  professes  to  be, 
or  is  obviously  on  the  face  of  it  intended  to  be,  a 
deed  of  arrangement  between  a  debtor  and  the 
whole  body  of  his  creditors.  Hodgson  v. 
Wightman,  1  H.  &  C.  810  ;  32  L.  J.,  Ex.  147  ;  9 
Jur.,  N.  S.  308  ;  7  L.  T.  832  ;  11  W.  R.  574. 

Every  such  deed,  therefore,  which  is  not  regis- 
tered in  the  Court  of  Bankruptcy,  under  the  pro- 
visions of  the  194th  section,  is  inadmissible  in 
evidence.    lb. 

A  deed  of  composition  purported  to  be  entered 
into  between  a  debtor  and  the  creditors  who  exe- 
cuted the  deed,  and  the  creditors  (stated  therein 
to  be,  or  representing  at  the  least,  three-fourths 
in  value)  in  consideration  of  the  payment  of  a 
composition  which  the  debtor  covenanted  to  pay 
to  them,  by  two  instalments  on  specified  days, 
released  their  debts.  It  did  not  appear  whether 
all  the  creditors,  or  what  proportion  of  them  in 
number  and  value,  executed  the  deed.  In  an 
action  by  one  of  the  executing  creditors  against 
the  debtor,  the  deed  of  composition  being  offered 
in  evidence  by  the  debtor  in  support  of  a  plea  of 
release  : — Held,  that  this  was  a  deed  intended  to 
be  executed  by,  or  binding  on,  the  whole  body  of 
creditors,  and  that  being  unregistered  it  could 
not  be  given  in  evidence.    lb. 

A  deed  whereby  A.,  a  debtor,  assigned  his 
estate  to  trustees  upon  trust  out  of  the  proceeds 
to  pay  rateably  to  the  parties  thereto  of  the  third 
part,  who  should  execute  the  deed  within  twenty- 
one  days  from  its  date  (being  respectively 
creditors  of  A.)  the  several  debts  set  opposite 
their  names  in  the  schedule  ;  with  a  proviso  that 
such  creditors  as  should  not  execute  or  assent  in 
writing  to  take  the  benefit  of  the  deed  within  the 
limited  time,  should  be  excluded  from  all  benefit 
thereunder,  is  a  deed  between  the  debtor  and  all 
his  creditors,  and,  as  such,  requires  registration, 
and  is,  therefore,  in  default  of  such  registration, 
inadmissible  in  evidence.  Pri-chard  v.  Timothy, 
35  L.  J.,  Ex.  166  ;  14  L.  T.  443. 

Deed  registered  under  s.  194.] — A  deed  re- 
gistered under  s.  194,  in  order  to  operate  under  s. 
197,  must  be  registered  with  all  the  formalities 
required  by  s.  192.  Pearson  v.  Pearson,  1  L.  R., 
Ex.  308  ;  35  L.  J.,  Ex.  172  ;  12  Jur.,  N.  S.  589 ; 
4  H.  &  C.  316. 


Deed  under  i.  185.1 — In  an  action  by  a 

debtor  for  an  arrest,  after  the  execution  of  a  deed 
of  arrangement,  under  s.  185  of  the  24  &  25  Vict, 
c.  131,  by  a  creditor  who  had  not  executed  such 
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deed,  the  absence  of  ati  allegation  in  the  declara- 
tion, that  the  deed  was  registered  under  s.  187, 
before  action,  is  a  fatal  defect,  Renwick  v. 
Dale,  8  L.  T.  366. 

Beed  registered  under  i.  191] — The  registra- 
tion of  trust  deeds  under  24  k  25  Vict.  c.  134,  ss. 
192,  194,  although  in  practice  performed  by  the 
same  officer,  are  distinct  and  have  different  ope- 
rations ;  and  where,  for  the  want  of  the  papers 
required  by  the  orders,  registration  under  the 
former  section  had  been  refused  by  the  officer, 
and  the  applicant  had  registered  the  deed  under 
s.  194  : — Held,  that  the  registration  did  not 
prevent  the  deed,  which  was  an  assignment  of 
all  the  debtor's  property,  from  being  an  act  of 
bankruptcy.  Morgan,  i^x  parte,  1  DeG.,J.  fa  S. 
288  ;  32  L.  J.,  Bk.  15  ;  2  Jur.,  N.  S.  559  ;  7  L.  T. 
729  ;  11  W.  R.  316. 

Enlarging  Time  for  Begistration.1— The  Court 
of  Bankruptcy  has  no  power  to  order  the  regis- 
tration of  a  trust  deed  seeking  to  bind  creditors 
who  have  not  executed,  where  the  twenty-eight 
days  after  the  signature  of  the  debtor  have 
elapsed.  The  power  of  extending  the  time, 
under  s.  194,  is  applicable  only  to  deeds  not 
seeking  to  bind  the  minority.  Skinfier,  In  re, 
34  L.  J.,  Bk.  9  ;  10  Jur.,  N.  S.  1137  ;  11 L.  T.  354  : 
13  W.  B.  114. 

The  power  of  a  commissioner  of  bankruptcy  to 
extend  the  period  of  registration  does  not  cease 
at  the  expiration  of  the  twenty-eight  days,  but 
may  be  exercised  subsequently,  so  as  to  make  a 
deed  registered  within  the  enlarged  time  receiv- 
able in  evidence.  Whhart  v.  Fowler,  4  B.  &  S. 
674  ;  33  L.  J.,  Q.  B.  125  ;  10  Jur.,  N.  S.  633  ;  9 
L.  T.  608  ;  12  W.  R.  307. 

A  trust  deed  under  s.  192  must  be  registered 
within  twenty-eight  days  after  execution  by  the 
debtor,  and  where  a  commissioner,  within  the 
twenty-eight  days,  refused  to  direct  the  registra- 
tion, on  the  ground  of  informality  : — Held,  after 
the  expiration  of  the  twenty-eight  days,  that  he 
had  no  jurisdiction  to  direct  the  registration. 
Power,  In  re,  1  L.  R.,  Ch.  153  ;  11  Jur.,  N.  S. 
985  ;  13  L.  T.  451.  • 

Bifcretion  of  Commif sioner  to  reftise  Segiftra- 
tion.] — Where  a  commissioner  has  refused  to 
allow  the  registration  of  a  trust  deed,  on  the 
ground  that  the  affidavit  upon  which  the  appli- 
cation to  register  had  been  made  was  insufficient : 
— Held,  that  the  matter  was  discretionary  with 
the  commissioner.  Anon,,  11  Jur.,  N.  S.  69; 
S.  C,  nom.  Oroome,  Ex  parte,  13  W.  R.  302. 

Stamping— Secured  Bebti.]— An  inspectorship 
deed  of  a  debtor's  estate  is  sufficiently  stamped 
if,  in  addition  to  the  ordinary  deed  stamp,  it 
bears  an  ad  valorem  stamp  calculated  at  the  rate 
of  5*.  upon  every  hundred  pounds  of  the  whole 
amount  of  the  debts  uncovered  by  security  ;  and 
the  amount  of  the  secured  debts  need  not  be 
taken  into  consideration  in  calculating  the  stamp 
duty.     Graves  v.  Lovett,  18  L.  T.  297, 

Inadequate  Stamp.  ]^The  trustees  under 

a  deed  of  arrangement  put  in  the  deed,  which 
was  in  the  form  given  in  Schedule  (D.)  of  the 
Bankruptcy  Act  of  1861.  for  the  purpose  of 
proving  their  title  to  certain  machines,  of  the 
value  of  300/.,  alleged  to  have  belonged  to  the 
bankrupt.    The  deed  was  stamped  with  a  stamp,  | 


calculated  upon  a  valuation  of  the  property 
transferred,  not  exceeding  7002.,  although,  on  the 
face  of  it,  it  purported  to  pass  all  the  bankrupts 

Eroperty  ;  and  it  was  admitted  that  the  trostees 
ad  received  property  under  the  deed,  excluare 
of  the  value  of  650/.  at  the  least : — Held,  that 
the  "trustees  were  not  precluded,  by  the  inade- 
quacy of  the  Stamp,  from  contending  that  the 
machines  also  passed  by  the  deed.  Gregory  t. 
Baillon,  4  F.  &  F.  1069. 

Cancellation  of  Begiitration.] — ^The  Conrt  of 
Chancery  has  jurisdiction  to  order  the  registi*- 
tion  of  a  deed  of  arrangement  with  creditors 
under  the  Bankruptcy  Act,  1861,  s.  192,  to  be 
cancelled.  Greaves,  Ex  parte,  5  L.  B.,  Ch.  326; 
22  L.  T.  184  ;  18  W.  R.  363. 


On  what  Grounds.] — ^When  a  creditor' 


deed  has  been  registered  without  having  been 
assented  to  as  required  by  the  act,  the  court  wiD 
not  necessarily  order  the  registration  to  be  can- 
celled ;  but  it  will  do  so  where  the  deed  U 
fraudulent,  and  one  to  which  the  aseentiiig 
creditors  must  be  supposed  to  have  assented,  on 
the  assumption  that  it  would  not  be  registered 
unless  the  requisite  amount  of  assents  were  ob- 
tained.    J^. 

A  creditors'  deed,  under  the  Bankruptcy  Act, 
1861,  s.  192,  may  be  impeached  for  inadequacj 
of  composition,  importing  fraud.  WUliamt,  Et 
paHe,  Pullen,  In  re,  10  L.  R.,  Eq.  57  ;  39  L.  J. 
Bk.,  1 ;  18  W.  R.  406. 

Such  a  deed,  when  registered,  is  in  the  natnre 
of  a  record,  and  the  court  has  power  to  order 
the  registration  to  be  vacated.    lb. 

Delay  in  Applying  tor  CaneeUatioB.j— 


Mere  delay  in  applying  to  set  aside  a  creditor's 
deed  for  fraud,  is  in  itself  no  ground  for  refusing 
such  an  application,  if  the  position  of  the  parties 
be  not  altered.     lb. 

After  a  year's  delay  a  judgment  creditor  is  not 
entitled  to  ask  the  Court  of  Bankruptcy  to 
rescind  an  order  made  for  the  registration  of  » 
deed  nor  for  leave  to  issue  execution  notwith- 
standing the  deed,  although  the  order  for  registr*. 
tion  may  have  been  made  upon  a  state  of  &cis 
not  altogether  satisfactory.  Banfield,  Ex  parte, 
1  L.  R.,  Ch.  154  ;  35  L.  J.,  Bk.  12  ;  12  Jur.,  N.  S. 
37  ;  14  L.  T.  239  ;  14  W.  R.  153. 

Proof  of  Eegietration.] — A  memonuDdnm 
written  on  the  face  of  a  compoeition  d«d, 
stating  the  day  and  the  hour  of  the  day  an  which 
the  deed  was  brought  to  the  office  of  the  chief 
registrar  for  registration,  and  that  it  was  duly 
registered  pursuant  to  the  provisiQfDS  ol  the 
Bankruptcy  Act,  1861,  is  primft  facie  evidence 
that  an  affidavit,  pursuant  to  clause  5  of  s.  191 
was  delivered  to  the  chief  registrar,  together 
with  the  deed ;  and  it  is  unnecessary  to  prore 
the  truth  of  the  affidavit.  Wadaixgien  t. 
Roberts,  3  L.  R.,  Q.  B.  579  ;  37  L.  J.,  Q.  B.  253 ; 
18  L.  T.  855  ;  16  W.  R.  1040  ;  9  B.  &  a  697. 

The  memorandum  of  registration  in  the  margin 
of  the  deed,  under  s.  196,  is  sufficient  proof  that 
the  registration  was  completed  in  the  reqmflte 
time  ;  and  the  seal  of  the  Bankruptcy  Court  st- 
tach^i  to  each  of  the  documents  required  by  the 
fifth  clause  of  s.  192  is  sufficient  proof  that  the 
provisions  of  that  clause  have  been  satisfied. 
Morgan  v.  Savin,  16  L.  T.  457  ;  16  W.  R.  865. 

A  joinder  of  issue  to  a  plea  of  a  deed  of  a^ 
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Tangement  necessitates  the  formal  proof  of  all  the 
requisites  to  the  validity  of  such  deed  laid  down 
in  the  act ;  and  a  special  replication  is  not  neces- 
sary for  that  purpose.  Morgan  v.  Saving  16  L.  T. 
333. 


Certifloate  of  Be^tration.]— The  certi- 


ficate of  registration  of  an  inspectorship  deed 
is  priznA  facie  evidence  of  the  tiling  of  the  affi- 
davits required  by  the  Bankruptcy  Act,  1861,  ss. 
192, 197 ;  but  is  not  evidence  of  the  facts  alleged 
in  those  affidavits.  Phillips  v.  Furher^  6  L.  R., 
Ch.  746  ;  22  L.  T.  707  ;  18  \V.  R.  985. 

Alteration  of  Deed  after  Segietratioii.] — A 
deed  was  expressed  to  be  made  between  the 
debtor  and  certain  persons  named  in  a  schedule 
as  creditors,  and  all  his  other  creditors,  and  was 
executed  by  a  majority  in  number,  representing 
three-fourths  in  value  of  the  debtor's  creditors, 
and  was  then  registered  ;  after  registration,  the 
names  of  two  additional  creditors  of  the  debtor 
were  inserted  in  the  schedule : — Held,  that  there 
was  no  material  alteration  of  the  deed,  and,  that, 
as  the  requisite  number  had  assented  before 
registration,  the  insertion  of  the  names  of  the 
two  creditors  after  registration  did  not  affect 
the  validity  of  the  deed.  Wood  v.  Slacks  3  L.  R., 
Q.  B.  379;  37  L.  J.,  Q.  B.  130  j  18  L.  T.  610; 
16  W.  R.  859. 

V.    Surrender  of  Debt  or  *s  Property. 

Heed  not  inelnde  Whole  Property  of  Debtor.] 
— ^An  assignment  or  a  surrender  of  a  debtor's 
estate  is  not  necessary  to  the  validity  of  a  deed 
of  composition  or  release,  but  to  render  such  a 
deed  binding  on  the  minority  of  creditors,  who 
have  not  executed  or  assented  to  or  approved  of 
it,  it  is  necessary  that  they  should  stand  under 
the  deed  in  the  same  situation  and  with  the 
same  advantages  as  the  creditors  forming  the 
majority.  Cockburny  Ex  parte ^  33  L.  J.,  Bk.  17  ; 
10  Jur.,  N.  S.  573  ;  10  L.  T.  252  ;  12  W.  R.  673  ; 
S.  P.,  RawliM,  In  re,  32  L.  J.,  Bk.  27  ;  9  Jur., 
N.  S.  316  ;  7  L.  T.  682  ;  11  W.  R.  167 ;  Morgan, 
Ex  parte.  1  De  G.,  J.  &  S.  288 ;  32  L.  J.,  Bk.  15 ; 
9  Jur.,  N.  S.  669  ;  7  L.  T.  729  ;  11  W.  R.  316. 

A  cessio  bonorum  is  not  necessary  in  order  to 
render  a  deed  binding.  Claphap,  v.  Atkinsotif  4 
B.  &  S.  722  ;  34  L.  J.,  Q.  B.  49  ;  11  Jur.,  N.  S. 
217  ;  10  L.  T.  908  ;  12  W.  R.  1062— Ex.  Ch. 

It  is  no  objection  to  the  validity  of  an  arrange- 
ment under  the  Bankruptcy  Act,  1861,  s.  110, 
that  it  does  not  provide  for  the  entire  distribution 
of  the  bankrupt's  estate  among  his  creditors. 
JSjfmes  y.  Hughes,  9  L.  R.,  Bq.  475 ;  39  L.  J.,  Ch. 
304  ;  22  L.  T.  462. 

Ajsignment  mjast  be  in  aoeordance  with  Deed.] 
— ^The  7th  condition  of  s.  192  of  the  Bankruptcy 
Act  of  1861  does 'not  mean  that  the  debtor's 
property  must  be  given  up  to  the  trustee,  but 
that  if  the  deed  provides  for  its  being  given  up, 
in  order  to  bind  non-assenting  creditors,  the 
property  must  be  given  up  in  accordance  with 
the  terms  of  the  deed.  Johnson  v.  Barratt,  1 
L..  R,  Ex.  65  ;  35  L.  J.,  Ex.  16  ;  13  L.  T.  697  ; 
14  W.  B.  194-;  4  H.  &  C.  16. 

A  deed  of  composition  is  not  invalid  because 
it  contains  an  assignment  of  all  the  debtor's 
estate  and  effects  to  a  trustee  absolutely,  with  a 
proviso  that  until  default  in  payment  of  the 
<>omposition  the  debtor  may  hold  and  enjoy  the 


estate  and  effects,  and  use  and  deal  with  the 
same.    J^. 

Declaration  for  breach  of  an  agreement, 
whereby,  in  consideration  that  the  plaintiff 
would  assign  all  his  estate  to  the  defendants, 
two  of  his  creditors,  as  trustees  for  the  equal 
benefit  of  all  his  creditors,  and  would  disclose 
to  the  defendants  all  his  estate,  the  defendants 
promised,  upon  the  realization  of  his  estate,  to 
return  and  pay  to  the  plaintiff  50/. : — Held,  that 
the  declaration  was  bad,  inasmuch  as  the  agree- 
ment therein  set  forth,  being  made  without  the 
consent  of  the  creditors,  was  illegal  as  a  fraud 
on  their  rights.  Blacklock  v.  Dobie.  1  C.  P.  D. 
265 ;  45  L.  J.,  C.  P.  498  ;  35  L.  T.  338 ;  24  W.  R.  674. 

Where  Debtor  hai  no  Property.] — Where  a 
debtor,  being  sued  by  a  creditor  on  a  dishonoured 
bill  of  exchange,  and  having  no  present  assets, 
and  only  the  deferred  possibility  of  the  accruer 
of  a  trifling  sum  on  a  balance  of  accounts  be- 
tween the  debtor  and  his  late  partner,  such 
possibility  being  dependent  upon  the  result  of 
legal  proceedings  taken  by  the  partners  to  obtain 
relief  against  payments  made  by  them,  executed 
a  trust  deed  in  the  form  given  in  Schedule  (D.), 
which  was  registered  :— Held,  that  the  deed  was 
invalid  as  a  fraud  upon  the  act,  and  that  a  dis- 
sentient creditor  ought  to  have  leave  to  issue 
process  against  the  debtor,  notwithstanding  the 
registration  of  the  deed.  Morrison,  Ex  parte, 
3  De  G.,  J.  &  S.  232.  Affirmed,  33  L.  J.,  Bk.  47  ; 
10  Jur.,  N.  S.  787  ;  10  W.  R.  1093. 

Where  Migority  of  Creditors  negleot  to  leonre 
Part  of  Asset!.] — Where  an  officer  in  the  army 
retired  upon  half-pay,  receiving  for  so  doing  a 
sum  of  money  equal  to  about  half  the  selling 
value  of  his  commission,  and  then  executed  a 
deed  of  composition  with  his  creditors,  giving 
them  10#.  in  the  pound  upon  the  amount  of 
their  debts,  the  court,  finding  that  the  majority 
of  creditors  (the  largest  of  whom  was  the 
debtor's  sister)  had  taken  no  pains  to  secure  any 
part  of  the  debtor's  half-pay  for  the  benefit  of 
the  creditors : — Held,  that  the  deed  was  not 
binding  on  a  dissentient  creditor.  Deacon,  Ex 
parte,  19  L.  T.  438  ;  17  W.  R.  129. 

b.  Beeda  in  Form  of  Sohednle  D. 

Affldavit— Seqniiitei.]— An  affidavit  for  ob- 
taining the  registration  of  a  deed  made  in  the 
form  of  Schedule  (D.),  that  the  deponent  had 
been  informed,  and  believed,  that  negotiable  se- 
curities had  been  negotiated,  and  that  he  was 
unable  to  ascertain  in  whose  hands  they  were,  is 
insufficient  in  not  stating  the  grounds  of  belief, 
and  the  steps  taken  to  ascertain  who  were  the 
holders  of  the  securities.  Dobsmi,  Ex  parte.  10 
Jur.,  N.  S.  812  ;  10  L.  T.  802  ;  12  W.  R,  1094. 

Inraffioient  Majority — May  be  good  at  Common 

Law.] — A  debtor  executed  a  trust  deed  in  the 
form  given  in  Schedule  (D.).  The  deed  was  re- 
gistered, but  was  not  assented  to  by  a  majority 
ot  creditors  : — Held,  that  this  deed  was  good  at 
common  law,  and  subject  to  the  provisions  of  ss. 
194  and  197  of  the  Bankruptcy  Act  of  1861. 
Symons  v.  George,  4  H.  &  C.  996  ;  34  L.  J.,  Ex. 
187  ;  11  Jur.,  N.  S.  713  ;  13  L.  T.  190 ;  13  W.  R. 
922— Ex.  Ch.  Affirming  3  H.  &  C.  68  ;  33  L.  J., 
Ex.  231  ;  10  Jur.,  N.  S.  637  ;  10  L.  T.  424 ;  12 
W.  R.  827. 


1339 


BAHKRVVTGY— Composition  Deeds. 


1340 


Data.] — The  date  of  a  trust  deed  in  the  form 
in  the  Schedule  (D.)  is  that  of  the  supposed  ad- 
judication to  which  the  197th  section  refers. 
Mcndrl,  Ex  parte,  1  De  G.,  J.  &  S.  330. 


Title  of  Troftee.] — Bja  deed  in  the  fonn 


given  in  Schedule  (D.),  to  which  the  required 
majority  of  the  creditors  assented,  a  debtor  as- 
signed all  his  effects  to  a  trustee,  to  be  applied 
and  administered  for  the  benefit  of  the  creditors 
in  like  manner  as  if  the  debtor  had  been  at  the 
date  thereof  duly  adjud^]:c<l  a  bankrupt : — Held, 
that  the  title  of  the  trustee  dated  from  the  exe- 
cution of  the  deed  ;  and  that  a  distress  for  rent 
levied  between  that  time  and  theday  of  registra- 
tion could  not  be  made  available  for  more  than 
one  year's  rent.  Selhy  v.  Oreaven,  3  L.  R.,  C.  P. 
594  ;  37  L.  J.,  C.  P.  251 ;  19  L.  T.  186 ;  16 
W.  R.  1127. 

TTnliqnidated  Damages.] — Although  a  trust 
deed  does  not  in  terms  extend  to  creditors  in 
rcsjxict  of  unliquidated  damages,  they  can  come 
in  under  a  deed  in  the  form  of  6chc<lule  D.  If  7/- 
mot,  Ex  parte,  2  L.  R,,  Ch,  795  ;  36  L.  J.,  Bk.  17. 

Cannot  be  pleaded  in  Sar.]— A  deed  of  aflsign- 
mcnt  in  the  form  given  in  Schedule  (D.)  cannot 
be  pleaded  in  bar  of  an  action,  as  it  contains  no 
release,  and  there  is  in  the  statute  no  provision 
that  it  shall  operate  as  a  bar.  Clarke  v.  Wfllmfns, 
3  H.  &  C.  508  ;  34  L.  J..  Kx.  GO  ;  11  L.  T.  611  ; 
13  W.  R.  294.  Affirmed,  3  H.  &  C.  1001  ;  34  L.  J., 
Ex.  189  ;  13  W.  R.  923— Ex.  Ch.  S.  P.,  Jonen  v. 
Morri*,  34  L.  J..  Q.  B.  90  ;  11  Jur.,  N.  S.  481  ; 
Eyre  v.  Archer,  16  C.  B..  N.  S.  638  ;  33  L.  J.,  C. 
P.  296  ;  10  Jut.,  N.  S.  802 ;  10  L.  T.  615. 

Ho  Defened  against  Von-aMonting  Creditor. J — 

A  deed  made  in  the  form  given  in  Schedule  (D.), 
without  any  release,  affords  no  equitable  defence 
to  an  action  by  a  non -assenting  creditor.  Wright 
v,  Jelley,A  L.  R.,  Ex.  9  ;  38  L.  J.,  Ex.  22  ;  19  L. 
T.  384;17W.  R.  164. 

Beedezecnted  l^y  Partners — Joint  and  Separate 
Estates  pass.] — ^When  in  accordance  with  the 
Bankruptcy  Act,  1861, 24  &  25  Vict.  c.  134,  s.  192, 
and  in  the  form  of  Schedule  (D.)  to  that  act,  two 
partneis  had  conveyed  all  their  estate  and  effects 
to  trustees  for  the  benefit  of  their  creditors  : — 
Held,  that  as  well  the  separate  estate  as  the  joint 
estate  of  the  partners  passed  under  the  deed. 
Eastwood  V.  Ward,  35  L.  T.  602— C.  A. 

4.  Deeds  in  Cases  of  Pabtnebship. 

Deeds  eomponnding  for  Joint  and  Separate 
Debts— Ho  Separate  Estate.] — By  a  deed  made 
between  two  debtors  in  partnership  of  the  first 
part,  trustees  of  the  second  part  and  the  persons 
and  firms  whose  names  were  subscribed,  and  all 
other  the  creditors  of  the  debtors,  of  the  third 
part,  the  two  debtors  and  each  of  them  conveyed 
all  their  and  each  of  their  estate  and  effects  to 
the  trustees  absolutely,  to  be  administered  for 
the  benefit  of  the  joint  and  separate  creditors  of 
the  two  debtors,  in  like  manner  as  if  they  had 
been  duly  adjudged  bankrupt.  The  deed  con- 
tained no  recitals.  This  deed  was  duly  registered 
on  the  24th  of  November.  On  the  28th  of 
November,  one  of  the  debtors  was  adjudicatc.1  a 
bankrupt  on  the  petition  of  a  creditdr,  who,  out 


of  six  separate  creditors,  was  the  only  dissentient. 
The  commissioner  having  refused  a  motion  to 
have  the  petition  dismissed,  on  the  groond  that 
it  appealed  there  was  no  separate  estate,  and 
hence  nothing  to  bind  any  dissentient  separate 
creditor,  order  reversed  on  appeaL  Oldfoid,  Er 
parte,  11  L.  T.  756. 

By  the  statute,  joint  and  separate  creditors 
must  deliberate  and  decide  together,  and  there 
is  nothing  to  warrant  the  conclusion  that  separate 
creditors  may  not  constitute  a  binding  majority 
within  the  statute,  even  although  there  maj  he 
no  separate  estate.    lb. 

Joint  Debts  and  Separate  Debts  of  onePsrtsff 
only.] — To  an  action  on  a  note,  the  defendant! 
James  and  Frances  pleaded  a  deed,  whereby, 
after  reciting  that  they  had  carried  on  basiness 
in  partnership,  all  their  property  was  assigned 
to  trustees  to  pay  a  com{K>sition  to  the  joint 
creditors  of  the  two,  and  to  the  separate  creditor? 
of  James  ;  and  the  plea  averred  that  the  requinte 
majority  in  number  and  value  of  the  joint 
creditors  of  the  two,  and  of  the  separate  creditors 
of  James,  had  assented  to  the  deed,  and  that 
there  were  no  separate  creditors  of  Frances.  The 
plaintiffs  replied,  setting  out  the  note,  which 
was  the  joint  and  several  note  of  the  twn 
defendants  ;  the  defendants  rejoined  that  the 
note  was  given  on  account  of  and  by  way  of 
security  for  a  debt  due  to  the  plaintiffs  from 
the  defendants  jointly  : — Held,  by  Byles,  Keat- 
ing, and  Montague  Smith,  J  J.  (Bovill,  C.  J., 
dissenting),  that,  there  being  no  separate  creditor 
of  Frances  distinct  from  the  joint  creditors,  but 
only  a  liability  on  her  part  to  be  sued  separately 
upon  a  note  given  by  way  of  security  for  a  joint 
debt,  the  de^,  which  dischai^ged  the  joint  debt, 
necessarily  discharged  the  several  liability  alsx 
Eixtm  V.  Emary,  3  L.  R.,  C.  P.,  546  ;  37  L.  J^ 
C.  P.  243  ;  18  L.  T.  637  ;  16  W.  R.  1171. 

Held,  by  Bovill,  C.  J.,  that  the  effect  of  the 
note  being  to  create  a  separate  l^al  debt  on  the 
part  of  Frances,  the  deed  was  no  discharge  as  to 
that  debt,  and  that,  as  the  deed  did  not  bind  all 
the  creditors,  it  did  not  bind  any  non-assenting 
creditors.    Ih. 

Joint  and  Separate  Creditors  plaeed  on  fSBi 

footing.] — A  deed  of  composition  is  not  invalid 
as  against  non-assenting  creditors,  because  there 
are  joint  and  separate  creditors,  and  joint  and 
separate  estates,  and  the  deed  places  both  clasees 
of  creditors  on  the  same  footing  as  n^ards  the 
composition.  Wallter  v.  Netill,  3  H.  &  C.  408 ; 
34  L.  J.,  Ex.  70 ;  11  Jur.,  N.  S.  246  ;  11  L  T. 
774  ;  13  W.  R.  623. 

An  averment  in  a  plea  that  the  requisite 
majority  of  creditors,  and  each  of  them,  executed 
the  deed,  is  a  sufficient  averment  that  it  was 
executed  by  both  joint  and  separate  creditors^  /*• 

The  affidavit  required  by  tne  fifth  condition  <if 
sect.  102,  need  not  distinguish  between  the  joint 
and  separate  debts.    lb. 

Joint  Debts  only.] — A  deed  of  composition 
made  between  two  partners  and  their  joint 
creditors  only  cannot  bind  a  non-assentinj: 
creditor.  Tomlin  v.  Dutton,  3  L.  R.,  Q.  B.  466; 
37  L.  J.,  Q.  B.  163 ;  18  L.  T.  815  ;  16  W.  R.  1167 ; 
9  B.  &  S.  251. 

A  deed  of  composition,  made  by  the  members 
of  a  partnership  with  the  creditors  of  the  part- 
nership,  is  not  binding  on  the  separate  crcditon 
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of  each  partner.  Mtropean  Central  Railway 
Company  v.  WeHall,  1  L.  R.,  Q.  B.  167  ;  36  L,  J., 
Q.  B.  9  ;  14  W.  R.  177  ;  6  B.  &  S.  970, 

Deed  by  one  Partner  only.] — Three  partners 
were  saed  upon  a  note  given  by  them  for  a 
partnership  debt,  and  judgment  was  recovered 
against  them.  After  action,  but  before  judg- 
ment, C,  one  of  the  partners,  executed  a  deed, 
by  which  he  assigned  all  his  estate  to  trustees 
for  the  benefit  of  his  creditors,  no  reference 
being  made  to  the  partnership  or  its  assets  or  its 
liabilities.  The  deed  was  duly  registered,  and  a 
certificate  obtained  and  notice  given.  C.  was 
arrested  under  the  judgment : — Held,  that  he 
was  protected  from  arrest  as  well  from  joint  as 
from  separate  creditors.  Castleton^  In  re,  31 
L.  J.,  Bk.  71 ;  6  L.  T.  706  ;  10  W.  R.  861— L.  J. 

By  remaining  Partner  after  IHssolation.]— To 

the  validity  of  a  composition  deed,  executed  by 
a  single  member  of  a  dissolved  firm  after  the 
dissolution,  objection  was  taken  on  the  part  of 
creditors  of  the  firm,  on  the  ground  that  the 
joint  creditors  were  insufficiently  represented  in 
the  computation  of  the  majority  of  assenting 
creditors : — Held,  that  the  objection  could  not 
be  entertained  in  the  absence  of  evidence  shew- 
ing the  existence  of  joint  estate  at  the  date  of 
the  execution  of  the  deed,  and  that  the  onus  lay 
upon  the  objectors  to  produce  such  evidence. 
CockbHm,  Ex  parte,  3  De  G..  J.  &  8.  175  ;  33 
L.  J.,  Bk.  17  ;  10  Jur.,  N.  S.  673  ;  10  L.  T.  252  ; 
12  W.  R.  673. 

When  a  partnership  existing  between  two 
persons  had  been  dissolved  fifteen  mojiths  before, 
and  one  of  the  partners  in  the  late  firm  executed 
a  composition  deed  under  the  Bankruptcy  Act, 
1861,  s.  192,  the  fact  that  the  other  partner  had 
not  executed  the  deed  did  not  constitute  a  valid 
objection  to  registration.  Hendry,  In  re,  18 
W.  R.  295. 

What  Property  ihonld  be  aieigned.]— A  trust 
deed  for  the  benefit  of  the  creditors,  intended 
to  be  executed  by' debtors  in  business  together 
as  co-partners,  and  to  be  brought  within  the 
provisions  of  s.  192,  is  properly  framed  when  its 
terms  embrace  all  possible  estate  and  property 
which  not  only  does,  but  also  may  or  might, 
belong  to  the  partners  jointly  or  to  either  of 
them  separately.  Oldjleld,  Ex  parte,  3  De  G. , 
J.  &  8.  251. 

ITnder  old  Law.] — ^If  partners  assign  all  their 
partnership  efi^ects  to  trustees  for  the  benefit  of 
their  creditors,  and  some  of  the  separate  creditors 
of  one  partner  do  not  assent  to  it,  the  assignment 
is  fraudulent  and  void.  Eckliardt  v.  Wilson, 
8  T.  R.  140. 


6.  Rights,  Duties,  and  Liabilities  op 
Tbustees  and  Inspectoes. 

Deed  not  executed  by  Creditors  althoogh  com- 
annieated  to  some  of  them.] — ^Where  a  deed  of 
assignment  of  a  debtor's  personal  property  to  a 
trustee  for  the  benefit  of  all  his  creditors  who 
should  execute  or  accede  to  the  deed  was  bona 
fide  made  and  executed  by  both  the  debtor  and 
the  trustee,  and  the  property  taken  possession  of 
under  it,  and  afterwards  the  trustee  by  his  agent 
communicated  the  contents  of  the  deed  and  all 
that  had  been  done  to  three  of  the  creditors,  each 


of  whom  expressed  himself  satisfied  with  the 
arrangement,  but  neither  they  nor  any  others  of 
the  ci^tors  signed  the  deed  or  did  any  act  under 
it : — Held,  that  the  deed  was  valid  and  binding, 
and  passed  the  property  to  the  trustee  as  against 
an  execution  creditor,  although  not  one  of  those 
to  whom  the  contents  of  the  deed  had  been  made 
known.  Harland  v.  Binki,  15  Q.  B.  713 ;  20 
L.  J.,  Q.  B.  126  ;  14  Jur.  979. 

When   Tmstees    are   mere   ICandatoriei.] — 

Where  a  debtor  conveys  property,  in  trust  for 
creditors  to  whom  the  conveyance  is  not  commu- 
nicated, and  the  creditors  are  not  in  any  manner 
privy  to  the  conveyance,  the  conveyance  operates 
not  as  an  assignment,  but  only  as  a  power  to  the 
trustees,  which  is  revocable  by  the  debtor.  Smith 
V.  Keating,  6  C.  B.  136  j  S.  P,,  Acton  v.  Wood- 
gate,  2  Mylne  &  E.  492. 

To  a  biU  filed  in  equity  by  a  trustee  under  an 
assignment  for  the  benefit  of  creditors  to  recover 
from  third  parties  property  alleged  to  be  vestc  I 
in  him  by  virtue  of  the  deed,  a  demurrer  will  not 
lie,  either  on  the  ground  that  the  cr»3itors  arc 
not  alleged  to  have  executed  the  deed,  or  on  the 
ground  that  they  are  not  made  parties  to  the 
suit.  Glegg  v.  Ree^,  7  L.  R.,  Ch.  71 ;  41  L.  J., 
Ch.  243  ;  25  L.  T.  621 ;  20  W.  R.  193. 

A  biU  filed  in  1871  alleged  that,  previously  to 
a  debtor's  conviction  for  felony,  by  an  indenture 
made  in  1862  between  himself  of  the  first  part,  a 
trustee  of  the  second  part,  and  the  several  other 
persons  whose  names  and  seals  were,  or  were  in- 
tended to  be,  thereunto  subscribed  and  set,  being 
creditors  of  the  debtor,  of  the  third  part,  the 
debtor  assigned  all  his  iDcrsonal  estate  and  effects 
to  the  trustee  upon  trust  in  favour  of  his  credi- 
tors ;  and  that  the  indenture  was  duly  executed 
by  the  debtor  and  the  trustee,  and  registered 
under  the  Bankruptcy  Act,  1861,  s.  194,  and  the 
bill  prayed  for  a  declaration  that  the  defendant, 
who  had,  in  1858,  purchased  a  house  in  trust  for 
the  debtor,  was  a  trustee  of  the  house  for  the 
trustee  of  the  deed  : — Held,  that  although  there 
was  no  sufficient  allegation  in  the  bill  that  the 
deed  was  executed  by  any  creditor,  still  it  did 
allege  an  assignment  to  the  plaintiff,  and  that 
enabled  him  to  sue  third  persons  who  had  the 
property  in  their  possession,  and  there  was 
enough  on  the  bill  to  require  an  answer.     lb, 

A  man  conveyed  all  his  property  to  trustees 
upon  trust  to  pay  thereout  5,0002.  which  they  were 
to  raise  on  his  behalf,  and  all  other  debts  due 
from  the  assignor,  including  a  debt  due  to  the 
plaintiff.  The  trustees  realized  the  property  of 
the  assignor,  and  alleged  that  they  had  paid 
some  of  the  debts  out  of  the  proceeds.  The 
plaintiff  brought  an  action  against  tlie  trustees, 
asking  for  an  account  of  the  property,  and  that 
the  debts  of  the  plaintiff  and  the  other  creditors 
might  be  satisfied  thereout.  The  statement  of 
claim  contained  no  allegation  that  the  assign- 
ment had  been  conmiunicated  to  the  plaintiff. 
The  trustees  demurred : — Held,  that  they  were 
not  trustees  for  the  plaintiff,  and  that  the  de- 
murrer must  be  allowed,  Johns  v.  James,  8  Ch. 
D.  744  ;  47  L.  J.,  Ch.  853  :  39  L.  T.  54  ;  26  W.  R. 
821— C.  A.  Reversing,  37  L.  T.  778  ;  26  W.  R. 
276. 

By  a  trust  deed,  executed  by  a  debtor,  it  was 
declared  the  moneys,  assured  by  certain  policies 
on  his  life,  should  be  held  by  the  trustees  (who 
were  also  creditors)  as  security  for  the  payment 
to  certain  creditors  (parties  to  the  deed)  of  the 
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several  debts  therein  mentioned.  8. ,  one  of  these 
creditors,  never  executed  the  deed  ;  and  it  was 
never  commanicated  to  him  : — Held,  that,  after 
the  death  of  the  debtor,  his  execalor  was  at 
liberty  to  revoke  the  trusts  of  the  deed  as 
against  S.,  though  a  party  to  it,  it  never  having 
been  communicated  to  him.  Sanders,  In  re,  47 
L.  J.,  Ch.  567. 

The  doctrine  that  a  conveyance  of  property  to 
trustees  in  favour  of  creditors  operates  as  a  mere 
power  to  mandatories  or  agents,  revocable  until 
communicated  to  or  assented  to  by  the  creditors, 
does  not  apply  where  the  trustee  himself  takes  a 
beneficial  interest  under  the  deed.  Siggers  v. 
^vans,  5  Kl.  &  Bl.  367  ;  24  L.  J.,  Q.  B.  305  ;  1 
Jur.,  N.  S.  851. 

Semble,  that  where  a  deed  of  assignment  has 
been  executed  to  a  stranger  as  trustee  for  credi- 
tors, a  communication  of  the  trust  to  a  creditor, 
by  reason  of  which  he  may  not  have  pursued  his 
remedy,  or  his  position  may  have  been  altered, 
will  render  the  deed  irrevocable  by  the  assignor, 
without  any  actual  assent  by  any  creditor.     Ih. 

A.,  on  the  19th  of  August,  bon^  tide  executed 
a  deed  of  assignment  to  the  plaintiff  (who  was  a 
creditor  of  A.),  as  trustee  for  the  benefit  of  such 
of  his  creditors  as  should  sign  the  deed,  and 
placed  it  in  the  hands  of  his  own  attorney, 
undertaking  to  communicate  himself  with  the 
plaintiff.  Accordingly,  on  the  22nd,  A.  wrote  to 
the  plaintiff,  informing  him  that  he  had  executed 
the  deed,  and  asking  him  to  act  as  trustee.  This 
letter  was  received  by  the  plaintiff  on  the  23rd, 
about  one  o'clock  p.m. ;  and  on  the  24th  the 
plaintiff  replied,  accepting  the  trust,  and  on  the 
30th  executed  the  deed.  About  four  o'clock, 
p.m.,  on  the  23rd,  a  fi.  fa.,  at  the  suit  of  the  de- 
fendant against  A.,  was  delivered  to  the  sheriff  : 
— Held,  first,  that  the  assignee  being  a  creditor 
taking  a  beneficial  interest  under  the  deed,  and 
not  a  mere  mandatory,  the  deed  did  not  operate 
as  a  voluntary  conveyance,  revocable  by  A.,  until 
the  assent  of  some  third  party  as  creditor.    lb. 

Title  yetti  on  Ezeeution  of  Deed.] — Held, 
secondly,  that  the  title  to  the  property  vested  in 
the  plaintiff  immediately  upon  the  execution  of 
the  deed,  and  therefore  prevailed  against  the  de- 
fendant's execution.    Ih. 

A  conveyance  by  a  debtor  of  his  goods  to  two 
creditors  for  the  benefit  of  themselves  and  the 
other  creditors  passes  the  property  at  once,  on 
the  execution  of  the  deed  by  the  debtor,  without 
any  assent  on  the  part  of  the  trustees  ;  but  the 
knowledge  of  the  debtor,  at  the  time  of  making 
the  deed,  that  a  writ  of  execution  is  out  against 
his  goods,  must  be  taken  to  be  the  knowledge  of 
the  trustees  within  the  proviso  of  s,  1  of  the  19 
&  20  Vict.  c.  97  ;  and,  consequently,  the  trustees' 
title  is  not  protected  by  that  section,  and  the 
goods  are  bound  by  the  delivery  of  the  writ  to 
the  sheriff.  Hohaon  v.  ThelUuon,  2  L.  K.,  Q.  B. 
642  ;  36  L.  J.,  Q.  B.  302  ;  15  W.  R.  1037 ;  8  B.  & 
S.  476. 

Same  Bighti  ai  Aesigneei  in  Bankruptcy.] — 

Trustees  to  whom  by  the  deed  all  the  debtor's 
property  is  assigned  for  the  benefit  of  his  credi- 
tors, have,  upon  the  registration  of  the  deed,  the 
same  rights  over  the  property  as  assignees  in 
bankruptcy  would  have,  and  their  title  has  rela- 
tion back  to  and  overrides  any  fraudulent 
transfer  of  the  debtor's  property  made  before 
the  execution  of  the  deed.    Exley  v.  Inglis,  3 


L.  R.,  Ex.  247 ;  37  L.  J.,  Ex,  145  ;  18  L.  T.  645; 
16  W.  R.  938. 


Including  Power  to  Summon  WitnesMS.] 


— Trustees  and  creditors  under  a  trust  deed  dnlv 
registered  are  entitled  to  the  same  powers,  rights 
and  privileges  as  are  i>ossessed  by  assignees  and 
creditors  under  an  adjudication  in  bankruptcy, 
including  the  power  of  snmmoning  witnesses. 
Alexander,  Ex  parte,  1  De  G..  J.  &  S.  311  ;  32 
L.  J.,  Bk.  55  ;  9  Jur.,  N.  S.  880  •  8  L.  T.  748 ;  11 
W.  R.  924. 

Eight  to  Sue.]-<^Trustees  need  not,  as  in  tbe 
case  of  a  bankruptcy,  obtain  the  sanction  of  the 
court  to  justify  them  in  commencing  or  con- 
tinuing an  action  against  a  debtor  to  the  estate. 
Trehilco,  In  re,  13  W.  R,  391. 

When  a  debtor  has  executed  a  composition 
deed  containing  a  covenant  with  a  trustee  to 
whom  no  cessio  bonorum  is  made,  the  debtor 
himself,  and  not  the  trustee,  is  the  proper  party 
to  a  suit  respecting  a  liability  contingent  at  the 
date  of  the  deed,  but  which  has  since  become 
absolute.  Moye  v.  Sparrow,  22  L.  T.  154 ;  18 
W.  R,  400. 

Bight  to  Sell  limited  by  Deed.]— A  debtor  as- 
signed his  house  and  business  in  trust  for  pay- 
ment of  his  debts,  retaining  to  himself  the 
management  of  the  business,  under  the  superin- 
tendence of  the  trustees,  who,  on  his  failing  to 
perform  his  covenants  in  the  trust  deed,  were 
thereby  empowered,  after  having  given  him  three 
months'  notice,  to  sell  the  house  and  business. 
Such  notice  was  given,  but  waived  by  consent  of 
the  creditors  and  trustees  assembled  at  a  general 
meeting  : — Held,  that  a  sale  afterwards  made  by 
the  trustees,  without  further  notice,  was  unau- 
thorized and  unlawful.  Tommey  \.  White,  3 
H.  L.  Cas.  49. 

Bight  to  continue  Contraet  of  Debtor.]— The 
trustees  of  a  deed  of  composition,  executed  by  a 
debtor  for  the  benefit  of  his  creditors,  and  duly 
registered,  are  not  entitled  t6  claim  to  complete 
a  building  contract  entered  into  by  tbe  debtor 
prior  to  the  date  of  such  deed,  where  the  debtor 
only  contracted  that  he,  "  his  executors  and  admi- 
nistrators "  (omitting  "assigns  ")  wonld  execute 
the  works,  the  subject  of  the  contracts  Knight  v. 
Burgess,  33  L.  J.,  Ch.  727  ;  10  Jur.,  N.  S.  166 ; 
10  L.  T.  90. 


To  have   Bank  Stock  tnuksiiBrTed.]'>A 


debtor  executed  a  deed  vesting  all  his  property 
in  trustees,  to  be  applied  for  the  benefit  ol  his 
creditors,  in  like  manner  as  if  he  had  been  ad- 
judged bankrupt.  The  deed  was  duly  registered. 
Shortly  afterwards  he  died,  leaving  bank  stock 
standing  in  his  name,  and  there  was  no  personal 
representative  : — Held,  that,  in  the  case  of  bank- 
niptcy,  the  court  could  have  made  an  order  under 
12  &  13  Vict.  c.  106,  s,  128,  directing  the  Bank  of 
England  to  transfer  the  stock  into  the  names  of 
the  assignees,  without  the  bankrupt  or  ius  per- 
sonal representative  signing  a  transfer ;  that  the 
Bankruptcy  Act  of  1861,  s.  197,  gave  the  tnistees 
of  such  a  deed  as  the  present  the  same  rights  in 
this  respect  as  if  they  had  been  assignees  in 
bankruptcy  ;  and  that  an  order  might  be  made 
upon  the  bank  for  transfer  into  the  names  of  the 
trustees,  upon  which  the  bank  could  act  withdot 
the   concurrence  of  a  personal  representatire. 


Cftonot  TMaver  Ttontj  from  Belitor  who 
f  Aid  nnd«  9«rBtiliN  OrdH,]— In  an  action  bf 
tbe  tniBlees,  onder  a  deed  of  assigiinient  U> 
cover  a  debt  due  from  the  defendant  ta 
ani^or,  it  ww  allied  and  a^itted  Dpon  the 
recoid  that  a  gamisbee  order  for  payment  of  the 
debt  was  serred  upon  the  defendant  before  be 
had  notice  of  tbe  deed  and  before  the  regietration 
of  it,  and  that  he  psid  the  debt  to  tbe  judgment 
creditor  in  order  to  avoid  eiecation,  and  beCauBe 
he  could  not  otbemise  avoid  it : — Held,  that  this 
pajment  was  a  good  defence  to  the  action, 
being  compulBorj,  and  aader  the  sanction  ot  a 
court  of  competent  authority  ;  that  the  allega- 
tion most  be  taken  to  mean  either  tbat  the 
defendant  bad  no  notice  of  the  deed  at  the  rime 
ot  payment,  or,  if  he  had,  it  was  under  such  cir- 
cmnstancea  that  he  was  unable  to  get  the  older 
get  aade  before  ho  was  compelled  to  pay  under 
the  imniediate  threat  of  au  execution,  and  to  save 
its  being  actually  levied  ;  and  that  it  was  un- 
necessary to  decide  whether  the  payment  was 
good  for  all  paipowa,  so  as  to  enalile  tlie  judge- 
ment creditor  to  get  his  debt  in  full,  andt^]  resist 
an  action  by  the  trustees  for  money  had  and 
received.  Woud  v.  Buan.  3  L.  R.,  Q.  B.  73  ;  36 
L.  J.,  Q.  B.  27  ;  IB  L.  T.  -Ill  ;  IS  W.  B.  1«) ;  7 
B.  &  S.  94— Ex.  Ch, 

Sight  to  ntain  Co«tt  of  Aoting  nndor  ax  In- 
▼•lU  DMd.  ]— A  debtor  by  a  deed  duly  r^stered 
assigned  all  his  estate  and  effects  to  trustees  for 
the  benefit  of  his  creditors.  The  deed  was  not 
in  fact  executed  by  the  requisite  number  ot 
creditor*,  and  therefore  was  invalid,  but  tbe 
tmateca  bod  received  assets :— HelcT,  that  a  trus- 
tee conld  not  be  allowed  to  retain  his  costs  of 
acting  under  the  deed.  Smitk  v.  Drnter,  1  L. 
R.,  Eq.  Rh\  ;  35  L.  J.,  Ch.  386. 

Kight  to  Exponles.]— A  tr«der  assigned  his 
property  to  trustees  for  the  benefit  of  his  credi- 
tors, and  was  afterwards  declared  bankrupt. 
Tbe  trostees,  after  the  execution  of  the  deed  of 
■angnment,  but  before  any  sale,  had,  in  the 
majiagement  ot  the  property,  incurred  certain 
expenses  booft  fide,  but  from  which  no  particnlai 
benefit  accrued  to  the  estate  : — Held,  that  such 
expenses  mast  be  repaid  to  them  out  of  the 
eatMe.  Tiimtintoa,  Jit  parte,  30  L.  J.,  Bk.  11  ; 
7  Jnr.,  N.  8.  982 ;  6  I..  X  13— L.  J. 

A.  deposited  goods  with  B.  for  gale,  and  then 
aaaigned  hisproperty  to  trustees  tot  his  creditors ; 
the  troBtees,  at  B,  's  request,  paid  the  duties  on 
tbe  goods,  which,  when  solo,  did  not  produce 
sofiBcient  to  repay  them  : — Held,  that  the  trostecs 
were  entitled  to  recover  the  money  advanced  by 
them,  though  A,  had,  before  the  assignment, 
agreed  that  it  should  go  in  liquidation  ot  a  claim 
which  B.  had  upon  him.  lAtaey  v.  Willh,  1 
Matah,  130  ;  5  Tannt.  446. 

Indouuty  by  Creditors.  ]  —Where  a  caj  1  haJ 

lieen  made  npon  the  creditors,  who  had  executed 
M  deed  of  inspectorship,  for  the  pnrpose  of  in- 
demnifpng  the  trustees,  a  creditor  who  bad  not 
<m.\j  provM  a  debt  under  the  deed,  but  had  also 
received  payment  of  a  separate  debt  in  considera- 
tion ol  luniending  proceedings  in  bankruptcy,  was 
(Mily  liable  to  contribute  is  respect  ot  the  debt 


Sovaral  CoTonaat — Bight    to    ContrlbK- 

tlon,] — The  creditors,  parties  to  an  inspection 
deed,  severally  covenanted  to  indemnify,  to  a 
certain  extent,  the  inspectors  against  liabilities 
incurred  in  carrying  on  the  bosiness  of  the 
debtor,  which  they  were  empowered  to  do.  One 
of  the  creditors  who  had  executed  the  deed,  and 
to  whom  the  inspectore  bad  incurred  a  debt  for 
goods  supplied  and  advances  made  fur  the  put- 
poee  of  tbe  business,  filed  a  bill  in  equity  against 
the  inspectors,  tbe  debtor,  and  all  tbe  other 
acceding  creditors,  to  have  the  inspectorship 
wound  up,  and  the  accounts  taken,  and  to  have 
tbe  assets  applied  in  payment  of  his  claim,  and 
tbe  deficiency  made  good  by  rateable  contribu- 
dons  of  all  the  acceding  creditors  (including  the 
plaintiff)  in  proportion  to  tbeir  debts  : — Held, 
that  there  was  no  right  to  contribution.  SelimjH 
?.  IfaTrUun.  2  Johns.  Jc  H.  334  ;  12  W.  R.  98. 

TtmhaM  of  Sabtor'i  Propor^  }tj  Tnutoo.] 
—When  a  trustee  for  creditors  under  a  deed  of 
sjinposition  bonft  fide  sold  tbe  property  tq  a 
itrangerfromwhorahesabsequently  re-purchased 
t  at  the  same  price,  and  the  sale  was  confirmed 
by  alt  the  creditors  who  had  executed  the  deed, 
and  by  two  out  of  three  of  the  assignees,  a  bill 
by  the  thini  assignee  to  set  aside  tbe  ssle  was 
dismissed  without  costs.  Dorer  v.  Buch,  5 
Qiff.  57. 

DntiM — To  tMortain  Validity  of  Claims  against 
Dobtor.j — Trustees,  before  they  allow  a  cieditor 
'  ^  a  composition  deed,  are  bound  toascer- 
the  validity  of  his  claim,  as  by  signing  he 
[ues  a  cestui  que  trust,  and  the  trustees, 
except  in  cases  of  fraud,  cannot  refuse  to  pay 
such  dividends  as  may  be  declared.  Laaeiuler 
1.  Eire,  31  Bcav.  326  ;  31  L.  J.,  Ch.  789  ;  8  Jur., 
N.  S.  1167  ;  7  L.  T.  123 ;  10  W.  E.  824. 

To  Aeoonnt  to  Croditort.]— A  trustee, 

nnder  a  deed  execnted  by  a  debtor  and  duly 
registered,  is  bound,  upon  the  reasonable  applica- 
tion of  creditors,  to  give  them  full  information 
with  respect  to  his  receipts  and  payments  under 
the  deed,  and  if  he  refuses  or  neglects  to  do  so, 
he  is  liable  to  be  fixed  personally  with  the  costs 
incurred  by  the  creditors  in  obtaining  such  infor- 
mation. WhUe.  Kr  parte,  13  L.  T.  24  ;  S.  P., 
Edit,  Ik  re,  13  W.  R.  1068. 

To  Bvbnit  to  Bxaminatton.  ] — Atmstce 

under  a  deed  of  trust  stands  in  tbe  same  relation 
to  the  creditors  that  an  assignee  does,  under  an 
adjudication,  to  creditors  who  have  proved  under 
a  bankruptcy,  and  he  is  bound  to  submit  to  tbe 
examination  required  by  24  k.  26  Vict.  c.  134,  s. 
136.  Laarrenei-,  Ex  parte,  32  U  J.,  Bk,  61  ;  » 
Jur.,  N.  B.  835  ;  8  L.  T.  407  ;  11  W.  R.  705. 

Hot  boBitd  to  aoMpt  Onsront  Proporty.] 

Assignees  of  all  a  debtor's  property,  in  trust  for 
the  creditors,  are  not  bound  to  accept  a  lease  of 
which  they  were  ignorant  when  they  executed 
the  assignment,  and  which  they  tbinli  likely  to 
be  injurious  to  the  creditors.  Carter  v.  Warwe, 
M.  JtM.479;  4  C.  t  P.  191. 

They  are  entitled  to  a  reasonable  time  to  as- 
certain whether  property,  held  under  a  lease  by 
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the  debtor,  can  be  made  available  for  the  bene- 
fit of  the  creditors,  or  not ;  but  if  they  act  in 
such  a  way  as  to  render  the  premises  of  less  value 
to  the  lessor,  or  deal  with  the  property  as  if  the 
lease  was  vested  in  them,  they  will,  by  that  con- 
duct, make  themselves  personally  liable  as 
assignees  for  the  payment  of  rent  and  peifoim- 
ance  of  covenants.    lb, 

A  debtor  executed  a  deed  of  trust  whereby  he 
conveyed  all  his  property  to  trustees  for  the 
benefit  of  his  creditors,  and  whereby  his  creditors 
released  their  debts ;  and  ench  deed  was  duly 
registered  :— Held,  that  24  &  25  Vict.  c.  134, 
8.  197,  had  the  effect  of  making  12  &  13  Vict.  c. 
106,  6.  145,  applicable  to  such  deed,  that  the 
trustees  had  an  election  as  to  whether  they  would 
take  a  lease  granted  to  the  debtor,  and  that  on 
their  not  so  electing,  the  debtor  might  give  up 
the  same  to  the  lessor  under  the  provisions  of 
such  section.  Porter  v.  KirkuSj  2  L.  R,,'C.  P. 
690  ;  36  L.  J.,  C.  P.  311  ;  17  L.  T.  85  ;  16  W.  B. 
1018. 

Trustees  who  have  executed  and  acted  under 
a  deed  for  the  benefit  of  creditors  are  upon  the 
same  footing  as  trustees  under  a  bankruptcy  or 
an  insolvency ;  and  the  execution  of  the  deed, 
acceptance  of  the  trusts,  and  general  action  im.der 
it  do  not  of  themselves  constitute  an  acceptance 
of  any  particular  asset.  Levi  v.  Ayres,  3  App. 
Cas.  842  ;  47  L.  J.,  P.  C.  83  ;  38  L.  T.  725. 

L.  held  shares  in  a  company  as  nominee  of  a 
firm  in  which  he  was  a  partner  ;  the  company 
was  wound  up,  and  he  became  liable  to  pay  calls 
on  the  shares  standing  in  his  name.  The  firm 
afterwards  became  insolvent,  and  assigned  its 
assets  to  trustees  Sot  the  benefit  of  its  creditors  ; 
^-Held,  that  L.  had  no  equity  against  the  trus- 
tees to  be  indemnified  by  them  for  the  calls  so 
paid  by  him.    Ih, 

Liabilities — Payment  for  Services.] — ^An  in- 
spector will  be  liable  personally  to  pay  for  ser- 
vices of  persons  whom  he  employs  in  and  about 
the  business  of  an  arrangement,  unless  he  ex- 
pressly excludes  such  liability,  Wardell  v. 
Jack4on,  1  F.  &  F.  462. 


Confined  to  Aocounting.] — Independently 


Slid  to  them  by  mistake.    Fydell  7.  Clark^l 
sp.  447. 

Carrying  on  Debtor's  BiuineM.]— S.  k 

C,  in  business  as  ironmasters,  being  in  em- 
barrassed circumstances,  assigned  to  trustees  aU 
their  stock,  &c.,  the  deed  containing  poweis  for 
the  trustees  to  carry  on  the  business  under  the 
name  of  the  Stanton  Iron  Company  until  tlie 
debts  of  the  firm  were  paid.  The  deed  was  made 
for  the  benefit  of  creditors,  and  with  their  assent, 
and  contained  clauses  authorizing  the  crediton 
to  accept  the  resignation  of  the  trustee,  and  to 
alter  tbe  trusts  or  direct  the  works  to  be  discon* 
tinned.  All  the  trustees  were  creditors  of  S.i 
Co.  The  trustees  who  acted  did  cany  on  the 
business,  and  in  the  course  of  it  their  agent 
accepted  bills  in  this  form :  "  Per  pro.  Stanton 
Iron  Co.  :" — Held,  that  the  creditors,  throng 
these  acts  of  the  trustees,  were  not  liable,  as 
partners  in  the  company,  upon  such  bills  given 
to  those  who  supplied  the  company  with  goods. 
Com  V.  Hickman,  8  H.  L.  Cas.  268  ;  9  C.  B.,  N.S. 
47  ;  30  L.  J.,  C.  P.  125  ;  7  Jur.,  N.  S.  105  :  8  W. 
B.  754. 


Ooodi  Ordered   by  Debtor.]— A  debtor 


of  any  question  of  fraud  or  misconduct,  the 
liability  of  inspectors  and  managers  under  a 
creditors'  deed  is  confined  to  accounting  for  all 
moneys  received  by  them,  or  by  their  order  or 
for  their  use.  Citaplin  v.  Young,  83  Beav.  330  ; 
11  L.  T.  10. 


For  what  Moaoyi  aooonntable.]— If  they 


have  the  exclusive  management  and  control  of 
the  whole  establishment,  and  if  all  the  subor- 
dinate managers,  workmen  and  servants  are  ap- 
pointed by  them  and  are  removable  at  their 
pleasure,  in  that  case  money  paid  to  their  cashier 
or  to  any  person  in  the  establishment,  in  the 
ordinary  course  of  business,  would  be  money  paid 
for  their  use,  for  which  they  would  be  account- 
able.   Ih, 

But  if,  by  the  arrangement,  the  trader  is  con- 
tinued in  the  management  of  his  business,  and 
cannot  be  removed  by  the  inspectors,  then  the 
inspectors  would  only  be  liable  for  the  moneys 
actually  paid  to  them  or  to  their  agent.    Ih, 

The  trustees  of  an  insolvent's  estate  are  not 
liable,  after  they  have  made  a  final  dividend,  in 
an  action  for  money  had  and  received,  for  money 


and  his  creditors  entered  into  a  deed  of  in- 
spectorship 'under  the  Bankruptcy  Act,  1861. 
Before  the  deed  was  executed  by  the  debtor  he 
had  ordered  of  the  plaintiff  certain  goods,  and 
after  the  plaintiff  had  informed  the  debtor  that 
they  were  ready  for  delivery,  the  inspectors,  bj 
an  order  to  which  they  signed  their  names  for 
the  debtor,  requested  the  plaintiff  to  send  the 
goods : — Held,  that  the  inspectors  were  not  per- 
sonally liable  for  payment  of  the  goods.  Bedfoth 
V.  Wi/ig,  1  L.  B.,  Ex.  335  ;  35  L.  J.,  Ex.  211 ;  12 
Jur.,  k  S.,  903  ;  11  L.  T.  764  ;  14  W.  R.  806; 
4  H.  &  C.  432-Kx.  Ch. 

P.  executed  an  inspectorship  deed.  He  after- 
wards ordered  goods  of  the  plaintiff  in  the  wit 
of  his  trade.  The  plaintiff  sued  the  trostees  d. 
the  deed  for  the  value  of  the  goods  : — Held,  that 
as  there  was  no  liability  on  the  trustees  in  reepect 
of  an  ostensible  authority,  for  the  plaintiff  gan 
credit  to  P. ;  and  that,  as  there  was  no  Ijatnlitj 
in  respect  of  authority  in  fact  apart  from  the 
deed,  for  the  deed  was  carried  into  effect  nccoid< 
ing  to  its  terms  ;  and  that,  as  the  deed  did  not 
create  any  authority  to  pledge  the  trustees' 
credit,  for  it  only  subjected  P.  to  tbeir  control 
as  to  how  the  business  was  to  be  carried  on  by 
him  upon  his  own  resources,  or  in  respect  cxE 
advances  made  by  them ;  and  that,  as  it  did  not 
make  him  their  servant,  so  that  they  oonld  disr 
charge  him,  the  trustees  were  not  liable.  EatUr* 
brook  V.  Barker,  6  L.  R.,  C.  P.  1  :  40  L.  J«  C.  P. 
17  ;  23  L.  T.  535 ;  19  W.  R,  208. 

When  Debtor  Agent  of  TraatoMw}— A 


trader  executed  a  deed  of  inspectorship  under  the 
Bankruptcy  Act,  1861,  by  whidi  he  assigned  all 
his  property  (but  not  his  business)  to  trustees  for 
the  benefit  of  his  creditors.  The  deed  contained 
a  covenant  by  him  to  carry  on  his  business  to 
the  best  of  his  ability  under  the  inspection  and 
control  of  the  trustees,  to  whom  he  was  to  pay 
all  moneys  received  by  him  ;  a  provision  that  the 
trustees  should  be  liable  as  against  each  other 
for  their  own  de&iults  only ;  and  an  express  deda> 
ration  that  the  deed  was  intended  to  operate  as 
a  deed  of  inspectorship  and  composition  undsf 
the  act.    The  t^iateee  derived  no  benefit  uodec 
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the  deed  other  than  that  which  they  shared  in 
common  with  the  other  creditors.  After  the 
deed  was  registered,  the  plaintLfiEs  supplied  goods, 
upon  written  orders,  expressed  to  be  for  him,  to 
the  place  where  he  had  carried  on  his  business  pre- 
viously to  the  execution  of  the  deed,  and  where 
the  business  was  still  being  carried  on  under  his 
management.  The  trustees  regularly  supplied  him 
with  money  for  the  current  expenses  weekly  in 
advance,  and  they  had  no  personal  knowledge  of 
the  orders  given  to  the  plaintiffs,  who,  on  the 
other  hand,  were  not  shewn  to  have  had  any 
knowledge  of  the  deed  : — Held,  that  the  real  in- 
tention of  the  parties,  as  appearing  by  the  deed, 
was  that  he  should  carry  on  the  business  as  his 
own,  subject  to  the  inspection  and  control  of  the 
trustees ;  and  that  the  relation  of  master  and 
servant  or  of  principal  and  agent  did  not  exist 
between  them  and  him,  and  consequently  that 
they  were  not  liable  to  the  plaintiffs  for  the 
price  of  the  goods  supplied  on  his  orders.     lb. 

Where  a  newspaper  proprietor  carried  on  busi- 
ness under  the  control  of  inspectors,  who  were 
empowered  by  the  deed  to  pay  costs,  and  reim- 
burse themselves  out  of  moneys  they  might  re- 
ceive, there  being  nothing  in  the  deed  to  import 
personal  liability : — Held,  that  they  were  not 
personally  liable  to  an  attorney  who  had  de- 
fended a  suit  relating  to  the  business  at  the 
order  of  the  trader,  without  any  direction  from 
them,  unless  there  was  anything  in  their  previous 
communications  with  him  to  lead  him  to  suppose 
they  meant  to  make  themselves  personally  liable 
for  such  claiuLS.    Steele  v.  LoWy  2  F.  &  F.  772. 


For  Defiiiilt  of  Person  employed  to  eoUect 


Xoneyf  owing  to  Dehtor.] — By  a  creditors*  deed, 
which  provided  that  the  debtor  should  carry  on 
his  business  under  the  supervision  of  inspectors, 
the  debtor  covenanted  with  the  inspectors  that 
he  would  allow  C,  "  who  was  intended  by  the 
inspectors  to  be  employed  as  an  accountant, 
or  such  other  person  as  they  might  employ  in 
lieu  of  C,"  to  collect  and  receive  the  moneys 
due  to  the  debtor,  and  pay  the  balance  into  the 
hank.  C.  made  default  in  payment  of  a  large 
sum  received  by  him : — Held,  that  he  was  not 
the  agent  of  the  inspectors,  and  that  they  were 
not  b'able  to  account  to  the  debtor  for  his  mis- 
feasance. Hohsoji  V.  J&nes,  9  L.  R.,  Eq.  456  ;  39 
L.  J.,  Ch.  245  ;  2^2  L.  T.  143  ;  18  W.  R.  477. 

Allowing  Solicitor  to  deal  with  Behtor'f 

Estate.] — Among  the  assets  of  a  debtor  who 
executed  a  creditors'  deed  under  the  Bankruptcy 
Act,  1861,  s.  192,  was  a  bill  of  exchange  which 
the  debtor  had  deposited  with  his  solicitor  as  a 
security  for  his  professional  charges.  The  bill 
was  dishonoured  at  maturity,  at  which  time  the 
solicitor  had  received  from  other  sources  suffir 
cient  to  pay  all  his  charges  then  due.  The 
trustee,  however,  allowed  the  bill  to  remain  in 
the  solicitor's  hands,  who  brought  an  action  on 
it  against  the  acceptor,  but  nothing  was  re- 
covered in  consequence  of  the  acceptor's  insol- 
vency. The  creditors  sought  to  charge  the 
trustee  with  the  loss  of  the  money,  on  account 
of  his  allowing  the  solicitor  to  keep  the  bill  and 
treat  it  as  his  own,  instead  of  himself  dealing 
with  the  acceptor  and  effecting  a  compromise : 
—Held,  that  there  was  no  ground  for  charging 
the  trustee  on  this  account.  Ogle,  Ex  partem 
Smith,  Ex  parte,  JPilling,  In  re,  8  L.  B.,  Ch. 
711 ;  42  L.  J.,  Bk.  99  ;  21  W.  R.  938. 


Orer-payment  of  Dividends.] — ^A  creditor 

signed  the  deed  for  a  debt  due  on  bills  for  which 
the  debtor  was  liable.  Before  making  formal 
proof  of  the  debt,  the  creditor  received  divi- 
dends &om  the  estates  of  other  persons  who 
were  liable  on  some  of  the  bills,  but  the  trustee 
nevertheless  paid  him  dividends  on  the  full 
amount  of  the  bills.  The  other  creditors  sought 
to  surcharge  the  trustee  with  the  dividend  thus 
overpaid  : — Held,  that,  considering  the  uncer- 
tainty of  the  law  at  the  time,  the  trustee  ought 
not  to  be  surcharged  for  the  over-payment  of  the 
dividends.     lb. 

Allowing  Property  to  remain  in  Debtor's 

Possession.] — ^The  trustee  allowed  wine  and 
spirits  to  the  amount  of  1301.  to  remain  in  the 
debtor's  possession,  which  was  eventually  lost  to 
the  estate  : — Held,  that  the  trustee  must  per- 
sonally make  good  the  loss  with  interest  at  51, 
per  cent.    lb. 

Por  Bent.] — A  deed  of  assignment  for  the 
benefit  of  creditors  was  executed  the  13th 
March.  On  the  21st  March  the  trustee  took 
possession  of  premises  held  by  the  debtor  under 
a  lease.  On  the  25th  March  he  paid  the  re- 
served rent  to  that  day.  On  the  26th  April  he 
gave  notice  that  he  elected  not  to  take  the 
lease.  He  remained  in  possession  till  the  24th 
June.  He  took  and  held  possession  for  the  pur- 
pose of  realizing  the  trust  estate : — Held,  that 
the  trustee  was  not  liable  as  assigneee  of  the 
lease  to  pay  the  reserved  rent,  but  only  for  use 
and  occupation  for  the  time  he  was  in  posses- 
sion. Mallett  V.  Levin,  16  L.  T.  631 ;  15  W.  R.* 
929. 

By  a  deed  for  the  benefit  of  creditors  (exe- 
cute! after  the  repeal  of  24  &  25  Vict.  c.  134), 
the  debtor  assigned  to  a  trustee  all  his  personal 
estate,  and  the  trustee  executed  the  deed,  and 
acted  under  it.  In  the  personal  estate  was  in- 
cluded a  lease  as  to  whicn  the  trustee  did  no  act 
specifically  accepting  it.  In  an  action  by  the 
landlord  for  rent : — Held,  that  the  lease  had 
passed  to  the  trustee,  and  that  he  was  therefore 
liable.  White  v.  Hunt,  6  L.  R.,  Ex.  32  ;  40  L. 
J.,  Ex.  23  ;  23  L.  T.  559. 

Commissioner   has   no   Jurisdiction   to 


oust  Trustees.] — Disputes  having  arisen!  be- 
tween the  trustees  of  a  deed  of  arrangement,  an 
application  was  made  to  the  commissioner  upon 
the  subject,  who  made  an  order  directing  the 
official  assignee  to  act  as  assignee  of  the  trust 
estate  in  the  same  manner  as  he  would  have 
done  if  under  a  bankruptcy  of  the  debtors : — 
Held,  that  the  commissioner  had  no  jurisdiction 
to  make  such  an  order.  Ruck,  Ex  parte,  32  L. 
J.,  Bk.  9  ;  8  Jur.,  N.  S.  1219  ;  7  L.  T.  406 ;  11 
W.  R.  126. 

6.  Liability  of  Subeties  foe  Payment 
OF  Composition. 

Proviso  for  Belease  on  Bebtor  being  Adjudi- 
cated Bankrupt  under  Provisions  of  Beed — 
Adjudication  by  Creditor  not  Party.] — B.,  having 
presented  a  petition  for  the  liquidation  of  his 
affairs,  the  statutory  majority  of  his  creditors 
passed  a  resolution  accepting  a  composition  pay- 
able in  three  instalments,  the  last  instalment  to 
be  guaranteed  by  a  surety.  The  surety  signed 
a  guarantee  accordingly,  and  a  deed  was  made 
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between  B.,  the  surety,  and  certain  persons  called 
"  the  inspectors."  The  creditors  of  B.  were  also 
made  parties  to  the  deed,  bat  some  of  them  did 
not  execute  it.  By  the  deed,  after  reciting  that 
it  had  been  agreed  that,  until  payment  of  the 
composition,  B.  should  carry  on  his  business 
under  the  inspectors,  it  was  provided  that  if  he 
should  make  default  in  the  payment  of  it,  or  if 
it  should  appear  to  the  inspectors,  from  the  state 
of  his  business  or  otherwise,  that  the  instalments 
would  not  be  duly  met,  it  should  be  lawful  for 
them  to  apply  to  the  Court  of  Bankruptcy  to 
adjudge  him  a  bankrupt,  and  without  prejudice 
to  this  right  it  should  be  lawful  for  them  in  any 
such  event  to  require  him  to  assign  all  his  pro- 
perty to  them,  as  if  they  were  trustees  under 
liquidation  proceedings ;  and  further  that,  "  in 
the  event  of  his  being  adjudicated  bankrupt,  or 
of  a  conveyance  or  assignment  of  his  property 
being  made  or  required  under  the  provisions  of 
the  deed  before  full  payment  of  the  composi- 
tion, the  surety  should  be  released  from  his 
guarantee."  B.  having  made  default  in  pay- 
ment of  the  second  instalment,  was  made  bank- 
rupt on  the  petition  of  a  creditor  who  was  not 
bound  by  the  resolution,  and  had  not  executed 
the  deed.  After  the  bankruptcy  he  made  de- 
fault in  payment  of  the  third  instalment  >— 
Held,  that  the  surety  was  liable ;  as  he  could 
only  be  released  from  his  guarantee  by  a  bank- 
ruptcy procured  by  the  inspectors  under  the 
provisions  of  the  deed.  Glegg  v.  QUbey^  2  Q. 
B.  D.  6  ;  46  L.  J.,  Q.  B.  7  ;  35  L.  T.  761 ;  26  W. 
R.  42.  Affirmed  on  appeal,  2  Q.  B.  D.  209  ;  46 
L.  J.,  Q.  B.  325  ;  35  L.  T.  927  ;  25  W.  R.  311— 
^C  A, 

7.  Pboof  of  Debts  under  Tbust  Deeds. 

Generally.]— The  word  "creditor"  throughout 
the  24  &  25  Vict.  c.  134,  is  used  in  the  sense  of  a 
person  having  a  claim  which  can  be  proved 
under  the  bankruptcy,  whether  it  is  strictly  a 
debt  or  not ;  and  in  s.  192,  it  must  be  under- 
stood to  mean  all  persons  who  had  at  the  time 
of  the  execution  of  the  deed  a  claim  against  the 
debtor,  provable  a^inst  his  estate,  if  he  then 
became  bankrupt.  Woods  v.  De  Mattos,  1  L.  R., 
Ex.  91  ;  35  L.  J.,  Ex.  664  ;  12  Jur.,  N.  S.  78  ;  3 
H.  t  C.  987— Ex.  Ch. 

The  drawer  of  a  bill  executed  in  1866  a  deed 
of  arrangement  with  his  creditors.  The  bill  had 
been  indorsed  to  the  B.  Company,  and  by  the  B. 
Company  to  the  D.  Company,  and  then  by  the  D. 
Company  to  C.  C.  proved  against  the  estates  of 
both  companies,  which  were  being  wound  up, 
and  received  dividends  from  both,  leaving  only 
a  small  sum  due.  The  liquidator  of  the  D.  Com- 
pany paid  the  remainder,  took  up  the  bill,  and 
applied  under  the  drawer's  deed  of  arrangement 
for  a  dividend  on  the  whole  amount  of  the  bill : 
— Held,  that,  according  to  the  true  construction 
of  the  Bankruptcy  Act,  1861,  s.  197,  creditors 
are  not,  for  the  purpose  of  ascertaining  the 
dividend  to  which  tney  are  entitled,  to  be  treated 
as  having  proved  at  the  time  of  the  registration 
of  the  de^,  but  at  the  time  when  they  go  in  to 
make  their  claims  against  the  estate  ;  and  that 
the  liquidator,  therefore,  was  not  entitled  to  a 
dividend  on  the  whole  amount  of  the  bill,  but 
only  for  what  the  D.  Company  had  paid  upon  it. 
Joint  Stock  Discount  Cimipany,  £x partej  Ikiuntj 
In  re,  6  L.  R.,  Ch.  465  ;  24  L.  T.  306  ;  19  W.  R. 
667. 


Breaeh  of  Centract  muit  be  before  Be«d.]— 

There  can  be  no  proof,  under  a  deed  of  trust  for 
damages  on  a  contract,  unless  the  contract  was 
broken  before  the  execution  of  the  deed.  JfalU- 
day,  Re  parte,  2  De  G.,  J.  &  S.  312  ;  11  Jur.,  N. 
S.  817  ;  12  L.  T.  624  ;  13  W.  R.  905. 

H.  k  Co.  purchased  a  cargo,  the  buyers  to  name 
the  port  of  delivery.  On  the  arrival  of  the  ship 
they  declined  to  name  the  port  of  delivery,  and 
signified  their  inability  to  perform  the  contract. 
The  sellers,  therefore,  named  the  port  and  sold 
the  cargo  at  a  loss ;  but  before  this  was  done 
H.  &  Co.  executed  a  deed  of  trust : — ^Held,  tliat 
the  contract  was  still  subsisting  at  the  date  of 
the  deed,  and  that  the  sellers  could  not  prove 
for  the  loss.    lb, 

TTaliqiiidatod  Damages.] — The  effect  of  the 
197th  section  of  the  Bankruptcy  Act  of  1861  u> 
to  enable  a  creditor  under  a  trust  deed  to  applj, 
under  s.  153,  to  have  unliquidated  damages  as- 
sessed. Toumsendj  Ex  parte,  Pent  on,  Inre,\h. 
R.,  Ch.  158  ;  35  L.  J.,  Bk.  17  ;  12  Jur.,  N.  a  303 : 
14  L.  T.  3  ;  14  W.  R.  321. 

But  where  a  creditor,  instead  of  coming  in 
under  the  deed,  obtained  judgment  against  the 
debtor  : — Held,  that  the  amount  of  the  damages 
having  been  thus  ascertained,  he  was  precluded 
from  subsequently  applying  under  the  deed,  and 
(the  debtor  having  in  the  meantime  beooine 
bankrupt)  must  prove  under  the  bankruptcy.  Z^- 

A  person  who  has  a  claim  for  unliquidated 
damages  is  not  a  creditor  within  the  meaning  of 
ss.  192  and  197  of  the  Bankruptcy  Act  of  1861. 
Wilniot,  Ex  parte,  2  L.  R.,  Ch.  795  ;  36  L.  J.,Bt 
17. 

Where  a  trust  deed  does  not  in  terms  extend 
to  creditors  in  respect  of  unliquidated  damages 
they  cannot  come  in  under  the  deed  by  virtue  of 
s.  153.    Ih, 

A  composition  deed  executed  and  r^stered. 
containing  a  release  by  the  creditors  of  their 
debts,  claims,  and  demands,  is  no  bar  to  an 
action  for  unliquidated  damages  for  a  breacii  of 
contract,  the  amount  of  which  damages  W  not 
been  ascertained  and  assessed  under  s.  1^* 
Robertson  v.  Ooss,  2  L.  R,,  Ex.  196 ;  36  L.  J^ 
Ex.  251  ;  16  L.  T.  566  ;  15  W.  R.  965;  S,  P^ 
Sharland  v.  Spen^e,  2  L.  R.,  C.  P.  456 ;  36  L.  J., 
C.  P.  230  ;  16  L.  T.  355  ;  15  W.  B.  767. 

To  a  declaration  containing  a  count  for  ^^rong- 
ful  dismissal,  the  defendant  pleaded  a  compos- 
tion  deed,  executed  after  the  accrual  of  the  claiini 
containing  a  recital  of  the  defendant's  inalHlitj 
to  pay  his  creditors  in  full ;  a  recital  of  the 
willingness  of  a  majority  in  number,  represent- 
ing three-fourths  in  value  of  the  creditors  whose 
debts  amounted  to  10/.  and  upwards,  to  accept  a 
composition  ;  a  covenant  by  the  defendant  and 
certain  sureties  for  the  payment  of  the  oompoa- 
tion,  and  a  release  by  the  creditors  of  their  debt* 
and  claims,  except  in  respect  of  the  covenant 
and  certain  promissory  notes  given  to  secure 
payment  of  the  composition : — Held,  that  the 
aefendant*s  liability  to  pay  unliquidated  damage 
for  breach  of  contract,  was  not  such  a  debt  as  w^ 
contemplated  by  the  Bankruptcy  Act  of  1861« 
s.  192,  or  by  the  parties  to  the  composition  deed 
in  agreeing  to  the  release.  Hoggartk  v.  Taylor, 
2  L.  R.,  Ex.  105  ;  36  L.  J.,  Ex.  61 ;  15  W.  B.  58*- 

Intereit  on  Debts.] — In  the  absence  of  an 
agreement  to  the  contrary,  a  q)ecialty  creditor 
is  entitled  to  interest  upon  his  debt  up  to  the 


I 


creditors  toKether:  (or  regiBtration  is  equivalent 
to bankmptcy.  TsriKr,  Ex  vartr,  11  L.T.352; 
13  W.  B.  104. 

Cftlli.] — Futnro  calls  in  respect  of  shares  in  a 
cumpanj  may  be  proved  nnacr  a  deed  of  com- 
fio^tioD,  in  tbe  skme  way  as  under  a  bankruptcy. 
Riehmond  Hilt  Hotel  Ompany.  I»  re.  King, 
Kx  parte.  4  L.  R.,  Eq.  6(18  ;  3fi  L.  .1.,  Ch.  718 ; 
16  h.  T.  785.  Affirmed,  3  L.  B.,  Ch.  10  ;  38  L.  J., 
Ch.  511  ;  17  L.  T.  188  ;  16  W.  R.  S7. 

A.,  being  the  holder  of  shares  in  a  company, 
eiecated  an  inspectorship  deed.  After  the  exe- 
cution of  the  deed,  a  call  was  made  on  A,'s  shares. 
Sabeequently,  bat  before  the  property  included 
in  the  deed  bad  been  distribated  among  the 
creditors,  the  winding-up  of  the  company  com- 
meuced  ; — Held,  that  the  call  was  not  barred  by 


851. 

Two  shareholders  in  a  company  ordered  to  be 
wound  up  Voluntarily  executed  as  debtors  a  deed 
of  iospectorahip,  to  which  tbe  debtors,  tbe  in- 
spectors, and  oli  creditors  who  would  have  been 
entitled  to  prove  against  the  debtors  under  an 
adjadication  of  bankruptcy,  were  expressed  to 
be  pattiea.  The  deed  contained  no  actual  as- 
signment o(  the  estate  of  the  debtois,  but  con- 
tained prorisions  for  converting  their  estate 
into  moaey,  and  applying  it  in  payment  of  the 
debts  due  to  the  creditors :  and  also  contained 
provisions  for  a  release  being  given  to  them  in 
certain  events.  The  deed  was  duly  registered  : 
— Held,  that  the  Court  of  Chancery  ought  not  to 
make  an  order  in  the  winding-up  upon  the 
debtors  for  payment  of  calls,  though  toe  calls 
were  made  since  tbe  deed  was  executed,  but  that 
the  calls  were  debts  provable  nnder  the  deed  of 
I,  China  and 


lUut,  night  to  Diitiais.]— After  the  registra- 
tion of  a  valid  deeil  of  arrangement,  a  distress 
canaot  be  levied  apon  the  effects  of  the  debtor 
for  more  than  one  year's  rent  due  prior  to  the 
date  of  such  registration.  Will'iaiia  r.  Cadfniry, 
2  L.  R.,  C.  P.  453  ;  36  L.  J.,  C.  P,  233  ;  16  L.  T. 
334  ;  15  W.  R.  905. 

Coiti.] — B,  having  sued  W.,  an  arrangement 
was  come  to  by  which  be  sbould  be  entitled  to 
sign  judgment  on  a  stated  day,  before  which  he 
ejcecutedand  r^stered  a  composition  deed.  On 
the  stated  day  B,,  to  whom  notice  of  the  deed 
had  been  given,  signed  judgment  for  the  debt, 
and  coats.  The  composition  reserved  by  the  deed 
was  tendered  on  the  debt  only,  but  was  refused 
in  respect  of  the  costs,  upon  which  liberty  was 
Eiven  to  B.  to  isane  execution  against  W. : — 
Held,  that  these  costs  could  not  have  been 
moved  against  his  estate  if  he  had  been  ad- 
judged bankrupt  on  the  day  when  the  deed  was 
roistered ;  and  that,  as  uader  such  a  deed,  the 
kct  pot  all  parties  npon  the  same  footing  as 
nnder  a  bankruptirri  the  debtor  was  entitled  to 
the  composition  upon  tbe  debt  alone,  and  the 
order  canld  not  be  soatained.  Weiier,  Ex  parte, 
17  L.  T.  135;  l.i  W.  It.  U86. 

SMvred  OndltoM— Talna  of  Booniitiai.]— A 


afterwards  under  the  Liquidation  Act,  18S8,  a 
scheme  was  settled  under  which  the  Court  of 
Chancery  ascertained  the  value  of  the  securities 
held  by  the  secared  creditors,  which  value  was 
to  be  taken  by  these  creditors  in  part  discharge 
of  their  debt,  and  they  were  to  be  at  liberty  to 
prove  for  the  deficiency  :— Held,  that  the  valua 
aust  be  taken  as  a  discharge  pro  tanto  of  the 
>rincipal  and  interest  due  at  the  date  of  the 
lecd,  and  not  in  discharge  of  any  subsequent 
nterest,  so  that  the  balance  only  of  such  pHn- 
jpal  and  interest  due  at  the  date  of  tbe  deed 
conld  be  proved  under  the  deed.  Sarin,  /»  re, 
7  L.  R.,  Ch.  760;  42  L.  J.,  Bk.  14;  27  L.  T. 
466  ;  20  W.  R.  1037, 

By  a  composition  deed,  dated  the  4th  of  No- 
vember, 1864,  and  duly  registered  under  the 
Bankruptcy  Act,  18fil,  a  debtor,  in  consideration 
of  a  covenant  on  the  part  of  himself  and  a  surety 
to  pay  a  composition  of  lOf.  in  the  pound,  ob- 
tained a  release  from  his  scheduled  debts  by  a 
statutory  majority  of  bis  crcditois.  Tbe  deed 
itoined  a  proviso  that  every  secured  creditor 
should  have  the  fall  benefit  and  advantage  ot 
his  security,  and  should  be  entitled  to  the  cotu- 
poeition  after  allowing  for  the  value  of  such 
security.  Amongst  tbe  secured  creditors  was 
me  for  229'.  8ii.  bd.,  whose  security  was  a  policy 
if  assurance  on  the  life  of  the  debtor.  The, 
creditor  valued  the  policy  at  \6i. ;  and  fur  the' 
difference,  namely,  2i3i.  8j.  6rf.,  be  received  the 
composition  of  10*.  in  the  pound.  The  policy 
having  fallen  in  after  some  premiums  had  been 
paid  by  the  creditor  : — Held,  apon  the  construc- 
tion of  the  deed,  that  tbe  creditor,  upon  the 
execution  of  tbe  deed,  remained  a  creditor  for 
i6l.  unly,aud  that  (the  composition  having  been 
duly  paid)  tbe  proceeds  of  the  policy,  after 
payment  of  Ifii.  and  interest,  belonged  to  the 
debtor's  estate,  subject  to  repayment  with  in- 
terest to  the  creditor  of  premiums  which  he  bad 
paid,  Selto»  V.  Ferro,  14  Cb.  D,  171  ;  49  L.  J., 
Ch.  569 ;  42  L,  T.  629  ;  2B  W.  B,  678. 
See  further,  XI.  POOOP  OP  Debts. 

Time  wlioB  Debt  wnght  to  bo  Mt  olT  atomod.  ] 

— The  claims  and  debts  of  an  inM)lTent  pass  into 
the  hands  of  tbe  trustees  of  a  trust  deed  by  the 
registration,  not  by  the  execution,  ot  the  deed ; 
and  therefore,  rent  falling  due  from  the  insol- 
vent in  the  interval  may  be  set  off  in  an  action 
by  the  trustees  for  money  payable  to  tbe  insol- 
vent, tilanger  v.  ililler,  1  L.  K.,  Ex.  68  ;  38 
L.  J.,  Ex.  49;  11  Jur.,  N.  8.  1005;  13  L.  T. 
331;  ItW.  R.  108;  4  H,  &  C,  1, 

A  proportionate  part  of  the  rent  due  up  to  tbe 
day  when  the  trustees'  title  enures  may  bo  set 
off  by  the  landlord  against  a  claim  by  the  tms- 
tees.    li. 

A  trading  firm  assigned  their  estate,  stock, 
and  debts  due  to  the  tirm  to  truslees,  for  sale 
and  distribution,  with  power  to  carry  on  tbe 
business ;  but  the  trustees  did  not  thetetrf  under- 
take to  discharge  the  liabilities  of  the  firm. 
Tbe  assignment  contained  a  proviso  making  it 
void  if  the  firm  became  bankrupt  before  a  cer- 
tain day.  The  plaintiffs,  who  were  at  the  date 
of  tbe  assignment  creditors  of  the  firm,  after- 
wards became  indebted  to  the  trustees,  who 
continued  to  carry  on  the  basiness.  The  firm 
becoming  bankrupt  before  the  day   named : — 
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Held,  that  the  plaintiffs  had  no  right  to  a  set- 
off ;  but  that  the  result  would  have  been  dif- 
ferent if  they,  instead  of  being  creditors,  had 
been  debtors  at  the  date  of  the  assignment,  and 
had  afterwards  become  creditors  of  the  trustees. 
Hunt  V.  Jes8el,  18  Beav.  100. 

lidn  of  third  Party.] — An  adjudication  in 
bankruptcy  obtained  by  D.  against  C.  was  set 
aside,  and  D.  was  ordered  to  pay  C.  his  costs,  for 
which,  if  not  paid  when  taxed,  C.  was  to  be  at 
liberty  to  issue  execution.  D.  then  executed  an 
assignment  to  trustees  for  his  creditors  in  the 
iform  of  Schedule  D.  to  the  Bankruptcy  Act, 
1861.  The  costs  were  afterwards  taxed.  C,  at 
the  date  of  the  deed,  owed  D.  a  sum  exceeding 
the  amount  of  the  taxed  costs.  If  C,  who  had 
not  acceded  to  the  deed,  was  reckoned  as  a 
creditor  of  D.  for  the  amount  of  taxed  costs,  the 
deed  was  not  assented  to  by  the  requisite  ma- 
jority of  creditors.  C.'s  solicitor  had  not  been 
paid  his  bill  of  costs  in  the  bankruptcy  proceed- 
ings, and  claimed  his  lien  on  the  costs  payable 
by  D. : — Held,  that  C.'s  solicitor  was  entitled  to 
a  lien  on  the  costs  ordered  to  be  paid  to  C.  by 
D.,  and  that  therefore  the  debt  due  from  C.  to 
D.  could  not  be  set  off  against  them.  Cldand^ 
Ex  parte,  2  L.  R.,  Ch.  808  ;  36  L.  J.,  Bk.  45  ;  17 
L.  T.  187  ;  16  W.  R.  1160. 

Held,  also,  that  C.  ought  to  be  allowed  to  issue 
execution  for  the  costs,  for  that  if  he  was,  in  re- 
spect of  those  costs,  a  creditor  of  D.  within  the 
meaning  of  the  Bankruptcy  Act  of  1861,  s.  192, 
the  deed  was  not  assented  to  by  the  majority  re- 
quisite to  bind  non-assenting  creditors ;  and  if 
he  was  not  such  a  creditor,  the  deed  did  not 
apply  to  his  claim,  so  that  in  neither  view  could 
he  be  affected  by  the  deed.    lb. 

Bight  of  setting  off  Calls.]— When  a  contribu- 
tory, who  is  also  a  creditor  of  a  company  which 
is  being  wound  up,  becomes  bankrupt  or  exe- 
cutes a  creditors'  deed  under  the  Bankruptcy 
Act,  1861,  after  the  commencement  of  the  wind- 
ing-up, the  debt  must  be  set  off  against  the  caUs, 
whether  the  claim  be  made  in  the  bankruptcy  or 
in  the  winding-up.  And  if  the  contributory  had 
before  his  bankruptcy  assigned  his  debt  to  a 
third  party,  the  assignee  w^l  stand  in  the  same 
position  as  the  contributory  would  have  done  as 
to  the  right  of  set-off.  Universal  Banking  Cor- 
poration,  In  re^  Strang^  Ex  parte,  5  L,  K.,  Ch. 
492  ;  22  L.  T.  219  ;  18  W.  R.  476. 

See  further,  XII,  MUTITAL  Cbbditb,  Debts, 

AND  DeAUNOS. 


8.  Tendeb  OB  Payment  of  Composition. 

Payment  or  Tender  neeessary.] — Where,  at  a 
meeting  of  creditors  of  A.,  it  is  agreed  that  a 
composition  of  6f.  in  the  pound  should  be  ac- 
cepted, and  that  promissory  notes  for  the  amount 
*'  shall  be  given  within  fourteen  days,  the  credi- 
tors assenting  thereto  within  that  time,"  and  A. 
is  sued  for  a  debt  dae  to  one  of  the  parties  to  the 
agreement,  unless  A.  can  shew  a  delivery  or  a 
tender  of  the  notes,  he  is  liable  for  the  whole 
debt.     Ouahton  v.  Trotter,  2  N.  &  M.  71. 

^  Although  a  debtor,  compounding  with  his  cre- 
ditors, gives  them  the  security  of  a  third  person 
for  payment  of  part  of  the  stipulated  dividend, 
he  is  not  discharged  upon  payment  of  that  part 


only,  if  the  residue  continues  unpaid.     Walktr 
V.  Seaborne,  1  Taunt  626. 

To  an  action  on  a  foreign  bill  of  exchange,  the 
defendant  pleaded  a  composition  deed  not  exe- 
cuted by  the  plaintiff,  by  which  he  covenanted 
with  his  creditors  to  pay  5s.  in  the  pound  on  a 
given  day,  and  the  creditors,  in  consideratioii, 
released  him  from  all  claims,  but  in  case  of  non- 
payment within  fourteen  days,  the  release  was 
to  be  void.  Averment,  that  the  defendant  was 
ready  and  willing  to  pay  : — Held,  that  the  pies 
was  bad,  for  not  averring  a  payment  or  a  tender 
of  the  composition.  Fessard  v.  Mugnier,  18  C. 
B.,  N.  S.  286  ;  34  L.  J.,  C.  P.  125  ;  11  Jur.,  K. 
S.  283  ;  11  L.  T.  635  ;  13  W.  R.  388. 


And   most   be   made   at  precise  Tiae 


agreed  on.] — To  counts  by  drawer  against 
acceptor  of  two  bills  of  exchange  for  30/.  and 
412.  16«.,  a  plea  as  to  13/.  Zs.  2d.,  parcel  of  30/., 
in  the  first  count,  aad  as  to  the  second  count 
that  the  defendant  was  in  embarrassed  circum- 
stances, and  indebted  to  the  plaintiff,  in  respect 
of  the  causes  of  action  in  the  introductorv  part 
of  the  plea  mentioned,  in  54/.  19#.  2J.,  and  to  B. 
in  another  sum  of  money,  and  was  unable  to  pav 
the  plaintiff  and  B.  their  debts  in  full ;  and 
thereupon  the  defendant  agreed  with  the  plain- 
tiff and  B.  to  pay  them  respectively ;  and  the 
plaintiff  and  B.  mutually  agreed  with  each 
other  and  the  defendant  to  accept  of  him  10<.  in 
the  pound,  as  a  composition  upon,  and  in  sativ 
faction  and  discharge  of,  their  debts.  The  plea 
then  averred  readiness  and  willingness  to  pay, 
with  a  tender  of  the  amount  of  the  composition, 
and  concluded  with  payment  of  it  into  court.  It' 
appeared  that  default  had  been  made  in  payment 
of  the  instalments.  The  judge,  at  the  request  of 
the  defendant's  counsel,  amended  the  plea  ac- 
cordingly : — Held,  that  the  plea  as  amended  was 
bad,  even  after  verdict,  for  not  stating  that  the 
payments  were  made  at  the  precise  times  agreed 
on,  or  at  least  a  tender  made  of  them.  Enau 
V.  PotJDU,  1  Ex.  601  ;  11  Jur.  1043. 

Semble,  that,  if  the  plea  had  been  that  a  new 
mutual  agreement  between  the  plaintiff,  the  de- 
fendant and  other  creditors,  binding  on  each  at 
the  time  when  it  was  made,  was  given  as  a  snb- 
Btitution  for,  or  in  satisfaction  of,  the  debt  dae 
from  the  defendant  to  the  plaintiff,  such  plea 
would  have  been  good  ;  and  in  that  case  it  woold 
have  been  for  the  jury  to  decide  whether  the 
plaintiff  agreed  to  accept  the  agreement  itself, 
not  the  performance  of  it,  as  a  satis&ction  for 
his  debt.    lb. 


Belease  mnst  be  tendered  for  Saeention-] 


— ^To  an  action  on  a  bill  of  exchange,  a  plea  that 
it  was  agreed  between  the  plaintiff  and  other 
creditors  of  the  defendant,  that  4«.  6^.  in  the 
pound  should  be  paid  by  the  defendant  to  the 
plaintiff  and  the  other  creditors,  and  that,  upon 
receiving  the  money,  the  plaintiff  and  other 
creditors  should  execute  a  release  of  their  debts ; 
that  a  release  was  prepared  for  execution ;  and 
that  the  creditors,  except  the  -plaintiff,  reoeired 
the  composition  and  executed  the  release  ;  and 
that  the  defendant  had  always  been  ready  and 
willing  to  pay  the  plaintiff  the  4«.  64^.  in  the 
pound  upon  the  plaintiff  executing  sttch  release, 

15  bad  for  want  of  an  averment  that  the  defen- 
dant tendered  a  release  to  the  plaintiff  forexeco- 
tion.    Rosling  v.  Muggeridge,  4  D.  &  L.  298  j 

16  M.  k  W.  181  ;  16  L.  J.,  £z.  38. 
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When  Tender  ezeused.] — ^The  original  con- 
tract was  made  with  the  plaiutifE  when  a  resi- 
dent abroad,  and  the  deed  of  composition  was 
entered  into,  and  the  debt  became  due  also 
when  the  plaintiff  was  abroad  : — ^Held,  that 
his  absence  abroad  was  no  excuse  for  non-pay- 
ment,   lb. 

Absence  of  the  creditor  from  England  affords 
an  execuse  for  the  want  of  an  ayerment  of 
tender  or  payment  by  the  debtor  only  where  the 
former  has  gone  abroad  after  the  making  of  the 
contract.    lb. 

When  Tender  dispensed  with.] — In  an  action 
by  an  attorney  for  his  bill  of  costs,  the  defen- 
dant, in  his  plea,  set  out  a  composition  deed 
which  was  not  executed  by  the  plaintiff,  in 
whioh  the  creditors  who  signed  the  deed,  in 
consideration  of,  and  on  payment  of,  the  com- 
position, covenanted  with  the  defendant  to 
execute  a  good  and  sufficient  release,  and  the 
defendant  coyenanted  with  all  his  creditors  to 
pay  them  the  composition.  The  plea  averred 
that  the  defendant  had  always  been  ready  and 
willing  to  pay  the  composition  according  to  the 
deed,  but  the  plaintiff  would  not  receive  the 
same : — Held,  that  the  averment  in  the  plea 
amounted  to  an  averment  that  the  plaintiff  had 
dispensed  with  a  tender  of  the  composition, 
and  that  the  plea  was  good.  Ilderto-n  v.  Oas- 
trique,  13  L.  T.  506. 

A  composition  deed  contained  covenants  for 
the  debtor  forthwith  to  deliver  to  his  creditors 
bills  of  exchange,  to  be  drawn  by  the  creditors 
on,  and  to  be  accepted  by  the  debtor,  and  in  de- 
fault the  deed  to  be  void.  The  deed  was  executed 
on  the  2l8t  of  April,  1865,  and  registered  on  the 
16th  of  May.  On  the  8th  of  June,  the  debtor's 
solicitors  wrote  to  inform  A.,  a  judgment  creditor, 
that  the  acceptances  were  ready,  and,  the  first 
biU  becoming  due  on  the  24th  of  October,  tender 
of  it  and  of  cash  to  the  amount  was  made  to  A., 
but  was  refused  by  him.  In  November,  1866, 
he  obtained  leave  from  the  Court  of  Bankruptcy 
to  issue  execution  on  his  judgment  against  the 
debtor,  on  the  ground,  mainly,  that  the  bills  had 
not  been  delivered  forthwith : — Held,  that  the 
first  tender  having  been  refused,  there  was  no 
need  to  tender  subsequent  instalments.  Sullivan^ 
In  re,  36  L.  J.,  Bk.  1  ;  15  L.  T.  434. 

In  an  action  against  the  defendants  as  ac- 
ceptors of  a  bill  of  exchange  for  1,039^.,  it 
appeared  that  they  owed  the  plaintiffs  a  balance 
of  3212.,  that  the  defendants  failed,  and  their 
creditors,  amongst  whom  were  the  plaintiffs, 
agreed  to  take  a  composition  of  five  shillings  in 
the  pound  on  their  debts,  by  notes  of  four  and 
eight  months;  there  was  a  dispute  as  to  the 
balance  due  to  the  plaintiffs,  and  they  promised 
to  adjust  their  account  with  one  of  the  defendants, 
and  said  they  would  do  as  the  other  creditors 
did  ;  the  defendants  insisted  for  some  time  that 
2502.  9#.  Id,  was  the  balance  due,  but  the  defen- 
dants' attorney  called  on  the  plaintiffs'  attorney, 
and  told  him  that  the  defendants  were  ready  to 

gay  the  composition  on  3212.,  the  sum  really  due, 
at  the  plaintiffs'  attorney  refused,  and  said  they 
must  have  the  whole ;   no  actual  tender  was 
made  of  the  notes  or  of  cash  for  the  amount  of 
the  composition : — Held,  that  a  tender  was  not 
necessary  under  the  circumstances,  and  that  the 
plaintiffs  could  only  recover  the  amount  of  the 
composition  on  the  balance.    Reay  v.  White,  1 
C.  &  M,  748 ;  3  Tyr.  597. 


Grediter  dispensiiig  with  Tender  er  Payment.] 
— ^Declara^on  for  goods  sold  and  delivered.  Plea 
on  equitable  grounds  :  a  composition  deed  ;  with 
an  averment  that  the  defendant  was  ready  and 
willing  to  pay  to  the  plaintiff  the  first  instalment 
of ,  the  composition,  but  the  plaintiff  refused  to 
accept  it,  and  discharged  the  defendant  from 
paying  or  tendering  it : — Held,  good,  without 
payment  of  money  into  court.  Bamford  v.  Clewes^ 
3  t.  R.,  Q.  B.  729  ;  9  B.  &  S.  639. 

To  a  declaration,  the  defendant  pleaded  as  to 
all  except  202.  9«.  non  assumpsit ;  and  as  to  this 
sum,  that  the  defendant  bemg  in  embarrassed 
circumstances,  the  plaintiff  and  other  creditors 
agreed  to  take  5«.  in  the  pound,  and  that  the 
defendant  was  ready  and  willing  to  pay  the 
amount  of  the  composition,  but  the  plaintiff 
refused  to  receive  it,  and  discharged  the  defen- 
dant from  payment  of  it : — Held,  that  the  plea 
was  no  answer  to  the  sum  agreed  to  be  taken  for 
composition,  because  no  consideration  was  stated 
for  tne  plaintiff  dischaiKiz^^  the  defendant  from 
paying  it,  and  that  therefore  the  agreement  as 
to  that  was  void.  The  plea  was  allowed  to  be 
amended  by  paying  that  sum  into  couirt.  Cgoper 
V.  Phillips,  3  D.  P.  C.  196  ;  1  C,  M.  &  R.  649 ;  5 
'Ijv.  166. 

To  whom  to  be  made.] — A  tender  of  the  com- 
position must  be  made  to  the  creditor,  or  to  some 
one  having  authority  to  represent  him.  A  tender 
to  a  mere  workman  or  a  servant  wiU  not  suffice. 
Hoadley  v.  JenUn*,  16  L.  T.  389. 

Deducting  Inoome-Taz  from  Composition.] — 
A  debtor  who  executes  a  deed  providing  for 
payment  of  a  composition  Qf  8«.  in  the  pound, 
cannot  deduct  from  the  balance  due  to  a  cash 
creditor  the  income-tax  from  year  to  year  be- 
coming payable  upon  the  amount  of  interest  due 
to  such  creditor,  and  which  might  have  been 
deducted  provided  such  interest  had  been  regu- 
larly paid.  Turner,  Ex  parte,  11  L,  T.  352  ;  13 
W.  R.  104. 

Effect  of  accepting  Composition — ^Parol  Agree- 
ment.]— A  creditor  who  has  agreed  with  his 
debtor,  by  parol,  to  take  part  as  a  composition 
for  his  whole  demand,  and  has  actually  received 
money  from  the  debtor  in  part  payment  of  the 
composition,  is  not  bound  thereby,  but  may  still 
proceed  for  his  whole  demand,  unless  it  can  be 
shewn  that  he  has,  by  entering  into  such  agree- 
ment and  taking  part  of  the  composition,  induced 
some  other  creditor  also  to  compound  with  the 
debtor,  so  as  that  his  subsequently  proceeding 
for  and  recovering  the  whole  amount  of  his  own 
debt  might  be  considered  a  fraud  upon  such 
other  crSlitor.  Oreentoood  v.  Lidbetter,  12  Price, 
183, 

Agreement  not  nnder  Seal.] — Where  a 

man's  creditors  entered  into  an  agreement  with 
him,  not  under  seal,  to  take  202.  per  cent,  upon 
their  debts  in  satis&ction  of  the  whole ;  102.  per 
cent,  to  be  paid  within  a  month,  and  the  remain- 
ing 102.  per  cent,  to  be  secured  by  the  acceptances 
of  a  thij^  person  at  five  and  nine  months ;  and 
the  composition  was  paid  pursuant  to  the  agree- 
ment : — Held,  that  a  creditor  who  had  signed  the 
agreement  and  received  the  composition  could 
not  afterwards  bring  an  action  for  the  residue 
of  his  debt  Steinman  v.  MttgnMs,  11  East,  390  ; 
2  Camp.  124. 
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Bigbt  of  ]>obter  to  reooTer  Money  paid 

to  Holder  of  Bill  on  whieh  Creditor  hM  reoeiTod 
Compofition.] — ^The  plaintiff  waa  indebted  to  the 
defendant  in  50/.  upon  a  bill  of  exchange  drawn 
by  the  latter  upon  and  accepted  by  the  former. 
Before  the  bill  arrived  at  maturity  the  plaintiff 
called  a  meeting  of  his  creditors,  which  was 
attended  by  B.  on  the  part  of  the  defendant. 
At  this  meeting  it  was  agreed  that  the  several 
creditors  of  the  plaintiff  should  receive  a  com- 
position on  their  debts  ;  and,  accordingly,  a  deed 
of  composition  and  release  was  prepared  and 
executed  (amongst  others)  by  B.  on  behalf  of  the 
defendant,  and  the  amount  of  the  composition 
was  afterwards  paid  to  the  defendant.  The 
holder  of  the  plaintiff's  acceptance  afterwards 
sued  the  plaintiff  thereon,  and  compelled  him  to 
pay  the  amount,  with  6/.  13«.  for  interest,  and 
21.  10«.  for  costs : — Held,  that  the  plaintiff  was 
entitled  to  recover  from  the  defendant  the 
amount  of  the  bill  and  interest.  Hawley  v. 
Beverley,  6  Scott,  N.  R.  837. 

Bigbt  to  reoorer  Amount  paid  in  ezeoM 

of  Compotition.] — ^A.,  being  a  creditor  of  B., 
executed  a  composition  deeid,  in  which  it  was 
stipulated  that  tne  debts  should  be  paid  at  6<. 
in  the  pound,  by  promissory  dotes.  After  exe- 
cuting this  deed,  A.  obtained  a  payment  from 
B.  in  full: — Held,  that  B.  could  not  recover  back 
the  difference  between  the  full  amount  and  6«. 
in  the  pound,  without  proving  that  the  com- 
position notes  had  been  paid,  or  giving  some 
evidence  that  would  be  equivalent  to  such  proof. 
Ward  V.  Bird,  5  C.  &  P.  229. 

Under  ]>eed  snbeeqnently  deelared  Void — 

Mistake  of  Law.  1— A  debtor  called  a  meeting  of 
his  creditors,  and  proposed  a  composition  of  10«. 
in  the  pound,  payable  by  two  instalments,  and 
a  deed  was  prepared  in  supposed  compliance 
with  24  &  25  Vict.  c.  134,  s.  192.  The  plaintiffs, 
who  were  creditors,  declined  to  assent ;  but 
subsequently,  on  being  informed  by  the  debtor 
that  the  deed  had  been  executed  by  the  required 
number  of  creditors  and  had  been  registered, 
and  the  amount  of  the  instalments  having  been 
remitted  to  them,  they  took  the  money  and  said 
nothing.  The  deed  was  afterwards  decided  to 
be  void  for  want  of  a  strict  compliance  with  the 
provisions  of  the  statute  : — Held,  that  the  plain- 
tiffs were  precluded  from  suing  the  debtor  for 
the  balance  of  their  debt,  as  the  mistake,  if  any, 
under  which  they  had  received  the  instalments 
was  one  of  law  and  not  of  fact.  Kitchin  v. 
Ifawkim,  2  L.  R.,  C.  P.  22 ;  12  Jur.,  N.  S.  928  : 
15  L.  T.  185  ;  15  W.  R.  72. 


-Where  Deed  firandnlent.  ] — Where  a  debtor 


executed  a  composition  deed,  a  creditor,  who  had 
a&sented  to  the  deed  and  received  his  composition 
money  under  it,  was  afterwards,  upon  suspicious 
circumstances  coming  to  his  knowledge  with 
reference  to  the  execution  of  the  deed,  allowed 
to  summon  the  debtor  for  examination,  with  the 
view  of  impeaching  the  validity  of  the  deed. 
Faehirf,  In  re,  2  L.  R.,  Ch.  368 ;  36  L.  J.,  Bk. 
10  ;  16  L.  T.  371  ;  15  W.  R.  472. 


Private  Arrangement  between  Creditor 


and  Debtor.]— At  a  meeting  of  the  creditors  of 
a  bankrupt,  a  Rtatement  was  made  on  his  behalf 
that  a  bank,  who  were  secured  creditors,  had 
agreed  to  accept  a  composition  of  six  shilljings  in 


the  pound  upon  the  balance  of  their  claim,  after 
deducting  the  value  of  the  securities  in  their 
hands.  The  statement  was  uncontradicted  hj 
the  agent  of  the  bank,  who  was  present,  and 
upon  the  faith  of  it  the  unsecured  creditors  exe- 
cuted a  letter  of  licence  to  the  debtor,  wheiehy 
they  allowed  time  for  payment  of  their  de- 
mands. It  subsequently  appeared  that  on  the 
day  previously  to  thq  meeting  of  the  creditors, 
a  private  arrangement  had  been  made  between 
the  bankrupt's  solicitor  and  the  bank  for  payment 
of  a  composition  of  ten  shillings  in  the  pound 
The  bank  having  received  the  six  shillings  in  the 
pound,  and  bankruptcy  intervening : — Held,  that 
the  bank  must  be  considered  to  have  assented 
to  the  arrangement  for  payment  of  the  six 
shillings  in  the  pound,  and  that  they  coold  not 
prove  against  the  estate  in  competition  with  the 
other  creditors  of  the  bankrupt  HoUe,  In  iv, 
12  W.  R.  1087. 


9.  Reoovebt  of  Compositiok. 

When  .Aetion  lies  against  Tnutee.]— A.  de- 
clared that  in  consideration  that  he,  at  the  request 
of  B.,  consented  and  agreed  to  accept  and  reodve 
from  B.  a  composition  of  so  much  in  the  pomid 
upon  a  certain  sum  of  money  owing  from  B.  to 

A.  in  full  satisfaction  and  discharge  of  the  debt, 

B.  promised  to  pay  the  composition  : — Held,  that 
this  was  not  a  good  consideration  to  support  an 
action  against  B.,  a  mere  accord  not  being  a 
ground  of  action.    Lynn  v.  Bruce,  2  H.  BL  317. 

Where  A.  deposited  with  B.  100/.  to  distribute 
amongst  A.*s  creditors,  in  proportion  to  their 
claims  : — Held,  that  no  one  of  these  could  main- 
tain an  action  against  B.  before  the  proportions 
of  all  the  claimants  had  been  ascertained.  lUk- 
son  V.  Andrale,  1  Stark.  372  ;  2  Chit.  263. 

In  an  action  against  a  trustee  under  a  compo- 
sition deed,  between  A.  and  his  creditors,  for  the 
amount  of  a  creditor's  dividends  (the  deed  reciting 
that  the  debtor  was  indebted  to  the  several  cre- 
ditors whose  debts  were  set  opposite  their  names 
in  the  schedule  annexed  to  the  deed,  which  coTe> 
nanted  to  pay  a  specific  ratio  of  the  debts),  it  is 
no  defence  to  say  that  the  creditor  did  not  set 
the  amount  of  his  debt  opposite  to  his  name  in 
the  schedule  :  it  is  sufficient  to  render  the  trostce 
liable,  that  he  had  notice  of  the  amount  of  tllecr^ 
ditor's  claim  before  action.  Daniel  v.  Sanndert, 
2  Chit.  564. 

Tnuteei  are  mere  8ta)ceholden.1— lIMien 


I 


a  deed  of  composition  with  creditors  has  heea 
executed,  under  the  terms  of  which  certain  per- 
sons constituted  trustees  under  the  deed  are  in 
possession  of  the  promissory  notes  given  to  satisff 
the  amount  agreed  on  as  the  compoeition,  sadi 
trustees  are,  as  between  the  parties  to  the  deed, 
stakeholders,  and  are  not  the  servants  or  agents 
either  of  the  persons  who  gave  the  notes  or  (3  the 
persons  who,  under  the  provisions  of  the  deed, 
would  be  entitled  to  receive  them.  latter  t. 
White,  5  L.  R.,  H.  L.  578  ;  41  L.  J.,  Q.  B.  3a 
Affirming  6  L.  R.,  Q.  B.  474  ;  40  L.  J.,  Q.  B.  1&; 
25L.  T.  658;  19  W.  R.  1149. 

If,  therefore,  the  person  who  made  the  notesL 
and  handed  them  over  to  the  trustees  to  deal  with 
them  under  the  deed,  should  afterwards  give 
notice  to  the  trustees  not  to  hand  them  over  tea 
particular  creditor,  the  creditor  cannot  maintain 
detinue  against  such  person,  the  notes  not  being 
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in  his  possession  cither  really  or  constmctivelv. 
lb. 

W.  was  in  difficulties.  A  comiiosition  with 
his  creditors  was  proposed,  and  was  agreed  to  by 
them.  By  the  deed  of  composition  he  and  his 
father  were  to  give  promissory  notes  for  the  com- 
)X)sition.  L.f  a  creditor,  signed  the  deed,  but 
on  the  next  day  wrote  (through  his  attorneys)  to 
say  that  he  had  discovered  the  balance-sheet  pre- 
sented to  the  creditors  to  be  incorrect,  and  he 
withdrew  his  assent  to  the  deed.  The  deed  was 
duly  registered  under  the  Bankruptcy  Act  of 
1861,  and  the  promissory  notes  made,  but  L. 
refused  to  receive  them.  He  afterwards  brought 
an  action  againsi  W.  for  the  original  debt,  to 
which  the  deed  was  pleaded  as  an  answer.  L. 
replied  that  it  had  been  obtained  by  fraud.  The 
cause  was  referred  to  arbitration,  and  after  it  had 
been  referred  W.  withdrew  from  the  reference, 
and  the  award  was  made  in  favour  of  L.  Nothing 
was  done  on  the  award,  but  some  time  afterwards 
L.  demanded  tfrom  the  trustees  the  notes  which 
had  been  made  for  his  share  of  the  composition. 
The  trustees  (acting  upon  a  notice  received  from 
the  father)  refused  to  deliver  up  the  notes.  L, 
thereon  brought  detinue  against  the  father : — 
Held,  that  the  action  was  not  maintainable,  and 
that  whether  the  deed  was  invalid  ,or  not  could 
not  be  determined,  and  that  his  proper  remedy 
was  by  application  to  the  Cotirt  of  Bankruptcy, 
which  had  power  to  do  complete  justice  between 
the  parties.    Jb, 

Action  by  one  of  two  Partners.] — An  action 
lies  on  a  d^d  of  composition  with  creditors,  by 
one  of  two  partners,  who  signed  the  deed  in  the 
name  of  his  firm,  and  set  his  seal  thereto,  for 
non-payment  of  an  instalment  due  on  a  partner- 
ship debt ;  for  the  other  partner,  not  oeing  a 
party  to  the  deed,  cannot  join  in  the  action. 
Jfttealfe  v.  Rycroft^  6  M.  &  S.  75. 

Power  of  Conrt  of  Bankraptoy.] — Where  a 
debtor,  who  has  executed  a  deed  of  arrangement, 
declines  to  deliver  over  to  a  creditor  the  compo- 
sition notes  to  which  he  is  entitled,  the  Court  of 
Bankruptcy  will  grant  a  rule  calling  upon  him  to 
shew  cause  why  an  order  should  not  be  made  for 
that  purpose.     Anan,,  13  W.  R.  20. 

Where  a  deed  of  composition  has  been  duly 
registered,  but  has  become  unavailable  by  reason 
of  the  failure  of  the  debtor  to  carrv  out  the  ar- 
rangement,the  application  for  leave  to  issue  exe- 
cution against  his  property  or  person  must  be 
made  to  the  Court  of  Bankruptcy.  Skilton  v. 
Symonds,  18  C.  B.,  N.  S.  418  ;  34  L.  J.,  C.  P.  161  ; 
11  Jur.,  N.  S.  140  ;  13  W.  R.  409. 

10.  dseds    compoundixa    fob  partigulab 

Debts  only. 

Without  Intention  of  delaying  other  Gredi- 

tore.] — ^If  a  person,  having  several  creditors, 
conveys  by  deed  the  legal  interest  in  part  of  his 
real  and  personal  property  to  a  trustee,  in  trust 
(alter  deducting  the  expenses  respecting  the 
trust)  out  of  the  rents  and  profits  to  pay  half  the 
surplus  to  the  grantor  for  nis  own  use,  and  the 
residue  among  certain  creditors  named  in  a 
schedule,  without  any  intention  of  fraudulently 
delaying  the  creditors  not  named  in  -the  schedille 
in  obtaining  their  demands,  the  deed  is  good 
in  law.  Egtwiek  ▼.  Caiilaud,  5  T.  R.  420  ;  2 
Anst.  381. 


Debts  in  Diseretion  of  Trustee.! — A  deed  con- 
veyed the  lease  of  a  farm  and  all  the  grantor's 
effects,  and  all  debts  due  to  him,  to  trustees,  in 
consideration  of  a  certain  sum  to  be  paid  to  him 
by  one  of  the  trustees,  to  dispose  of  all  the  pro- 
perty, and  out  of  the  produce  to  reimburse  the 
trustee  the  sum  advanced  by  him  to  the  grantor, 
and  all  other  the  trustees*  demands  upon  him, 
and  then  to  pay  all  such  debts  as  were  justly 
due  from  the  grantor,  as  the  trustees  in  their 
discretion  should  think  proper ;  the  surplus  to 
be  holden  for  the  benefit  of  the  •grantor's  wife 
(whose  property  the  bulk  of  it  originally  was), 
as  a  separate  maintenance  for  her,  in  consequence 
of  a  separation  between  them  on  account  of  her 
husband's  ill-usage  : — Held,  that  such  deed  was 
not  fraudulent  or  void,  as  against  creditore,  it 
appearing  to  have  been  made  bon&  fide  at  the 
time,  and  that  all  the  creditors  of  the  gi-antor, 
known  at  the  time,  had,  upon  application  to  the 
trustees,  received  payment  of  their  debts.  Xvnn 
V.  Wihviorey  8  T.  R.  521. 

Estates  aetigned  to  Trustees  to  keep  down 
Interest  on  Debts  charged  thereon.] — A.  and  B., 

father  and  son,  executed  in  1818  an  indenture  of 
settlement,  on  the  occasion  of  the  son's  intended 
marriage.  The  father  and  son,  the  lady  and  her 
father,  and  other  persons,  trustees,  were  parties 
to  the  indenture.  Freehold  estates  were  con- 
veyed to  the  trustees  for  A.  for  life,  remainder  to 
B.,  and  these  estates  were  exonerated  from  debts 
due  by  A.,  which  debts  were  made  charges  on 
certain  leasehold  premises  expressly  named. 
These  premises  were  vested  in  trustees  to  keep 
down  the  interest  of  A.'s  debts  affecting  any  of 
the  estates  comprised  in  the  deed,  and  they  were 
empowered,  with  the  desire  and  consent  of  A. 
and  B.,  and  notwithstanding  any  of  the  trusts 
therein,  to  sell  the  debts  and  incumbrances. 
Another  deed  was  executed  by  A.  and  B.  in 
1824,  which  recited  the  former,  appointed  new 
trustees,  added  new  debts  and  made  provision 
for  the  payment  of  all.  The  trustees  never  acted 
in  discharge  of  the  trust,  and  the  deeds  were  not 
communicated  to  the  creditors  ;  but  B.,  who  by 
an  arrangement  with  his  father  had  possession 
and  management  of  the  estates,  paid  the  interest 
on  the  debts.  After  the  deaths  of  A.  and  B., 
the  son  of  the  latter  entered  into  possession  of 
the  estates.  C,  a  bond  creditor,  whose  name 
and  claim  were  set  forth  in  the  schedule  to  the 
deed  of  1818,  filed  a  bill  to  have  the  trusts  of 
that  deed  carried  into  execution  . — Held,  that 
this  debt  was  within  the  trust  contaiped  in  the 
indenture  for  the  payment  of  the  scheduled 
debts.     Stjnnot  v.  Shnpsartj  5  H.  L.  Cas.  121. 

Debt  in  whioh  Truetee  has  Intereet.] — A.  and 

B.,  father  and  son,  executed  deeds  for  the  settle- 
ment of  some  of  their  family  estates,  and  for 
payment  of  the  debts  of  A.  Certain  estates  were 
conveyed  to  trustees,  with  a  pdwer  to  sell,  on 
the  consent,  in  writing,  of  A.  and  B.  or  the  sxur- 
vivor,  and  to  apply  the  proceeds  of  the  sale  in- 
payment of  debts  therein  specified.  A.  was  in- 
debted to  D.,  as  trustee  for  an  infirmary,  and  A. 
and  B.  had  given  joint  and  separate  warrants  of 
attorney  to  secure  the  debt.  Separate  judgments 
had  been  entered  up  against  A.  and  against  B. 
The  amount  of  the  sums  thus  due  was  stated  in 
the  deed.  D.  had  some  legal  interest  in  the 
estates  themselves.  He  was  a  pai*ty  to  the  deed, 
and  executed  it : — ^Held,  that  this  deed  created 
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a  trust  in  favour  of  the  infirmary  of  which  he 
was  a  trustee.  MorUeJiore  v.  Browne,  7  H.  L. 
Cas.  241. 

Power  of  Bevocation.] — In  this  deed  there 
was  a  power  of  revocation  to  be  exercised  by  A. 
and  B.  A.  died  without  exercising  it: — Held, 
that  the  power  of  revocation  was  then  at  an  end. 
lb. 

Default  in  Payment  of  Instalment.] — A  debt 
being  payable  -by  instalments,  with  interest,  the 
debtor  made  default  in  payment  of  one  of  the 
instalments.  By  a  deed,  reciting  that  the  cre- 
ditor had  agreed  to  give-the  debtor  time  upon 
having  the  payment  of  the  debt  secured  to  him, 
with  interest,  "  by  the  instalments  and  in  man- 
ner thereinafter  appearing,"  provision  was  made 
for  payment  of  the  debt,  with  interest,  by  instal- 
ments different  from  the  former  ones,  with  a 
proviso,  that  upon  de&ult  being  made  in  pay- 
ment of  any  instalment,  the  whole  unpaid  portion 
of  the  debt,  with  interest,  should  become  im- 
mediately payable.  The  debtor  made  default : — 
Held,  that  the  proviso  was  not  in  the  nature  of 
a  penalty,  and  that  a  court  of  equity  ought  not 
to  restrain  the  creditor  from  enforcing  immediate 
payment  of  the  whole  moneys  remaining  due. 
Sterne  v.  Beek,  1  De  G.,  J.  &  S.  596. 

11.  Effect  of  Deeds  upox  Actions  and 

Suits. 

On  Action  commeneed  before  84  ft  26  Viet.  c. 
184.] — ^A  composition  deed,  by  which  the  cre- 
(Htors,  parties  thereto,  covenant  not  to  sue  the 
debtor  for  a  certain  period,  cannot  be  pleaded 
to  an  action  commenced  before  the  act  came 
into  operation  by  a  creditor  who  has  not  executed 
the  deed.  Oppenheimei'  v.  Grieces,  7  H.  &  N. 
633  ;  31  L.  J.,  Ex.  375  ;  10  W.  R.  541. 

Deeds  Pleadable  in  Bar.] — A  simple  covenant 
not  to  sue  for  a  limited  time  is  not  pleadable  in 
bar  of  an  action,'  but  a  covenant  not  to  sue  for  a 
limited  time,  and  that  the  deed  may  be  pleaded 
in  bar  and  discharge  of  any  action  brought 
within  that  time,  may  be  pleaded  in  bar  of  an 
action  by  a  non-assenting  creditor.  Walker  v. 
Nevill,  3  H.  &  C.  403  ;  34  L.  J.,  Ex.  73  ;  11  Jur., 
N.  S.  246  ;  11  L.  T.  774 ;  13  W.  R.  523. 

A  composition  deed,  professing  to  be  made 
between  the  debtor  and  a  surety  and  all  the 
creditors  (whether  assenting  or  bound  under  the 
statute),  recited,  that  the  debtor  had  agreed  to 

Say  his  creditors  hs.  in  the  pound  upon  their 
ebts,  by  two  instalments  of  2s,  6d.  in  the  pound 
each,  the  first  in  cash,  the  second  by  the  joint 
and  several  promissory  notes  of  the  debtor  and 
the  surety,  at  four  months'  date  ;  and  that  the 
statutory  majority  of  creditors  had  consented  to 
accept  such  composition.  It  then  witnessed, 
that  in  consideration  of  the  premises,  the  several 
creditors  released  the  debtor  (in  the  largest  pos- 
sible term)  from  all  debts,  claims  and  demands, 
"save  and  except  their  rights,  claims  and 
demands  under  and  by  virtue  of  the  deed,  and 
of  the  promissory  notes  for  the  second  instalment 
of  the  composition,'*  with  a  proviso,  saving  their 
remedies  against  third  persons ;  and  the  surety 
covenanted  not  to  accept  any  security,  prefer- 
ence or  benefit,  until  the  full  amount  of  the 
composition  should  have  been  paid  : — Held,  that 
the  deed  amounted  to  an  absolute  release,  and 


might  be  pleaded  in  bar  as  such.  Lay  v.  Mot- 
tram,  19  C.  B.,  N.  S.  479  ;  12  Jur.,  N.  S.  6. 

A  plea  of  a  composition  deed  made  between  a 
debtor  and  his  creditors  relating  to  his  debts  and 
liabilities  an4  his  release  tlierefrom,  is  pleadable 
in  bar  to  an  action  by  a  non-assenting  creditor. 
Whitehread  v.  PoHer,  5  B.  &  S.  123  ;  10  L.  T. 
410;  12  W.  B.  742. 

To  a  declaration  for  a  debt,  a  plea  alleging 
that  a  deed  was  made  between  the  defendant 
and  certain  of  his  creditors,  being  "  an  inspector- 
ship deed,  within  the  true  intent,  meaning  and 
provisions  of  the  Bankruptcy  Act,  1861  ;"  that 
it  was  thereby  provided  that,  on  the  happening 
of  one  of  certain  specified  events,  the  defendant 
should  be  released  ;  and  that  if  any  of  the  said 
creditors  should  commence  any  suit,  the  deed 
should  operate  as  an  order  of  discharge  in  bank- 
ruptcy, and  that  the  conditions  required  by  the 
Bankruptcy  Act  had  been  complied  with,  is  a 
good  plea.  Corner  v.  Sweet,  1  L.  r!,  C.  P.  456  ; 
12  Jur.,  N.  S.  413  ;  14  W.  R.  584. 


Deed  not   Ezecnted  by  Creditore.] — ^A 


plea,  that  by  a  deed  an  insolvent  and  two 
sureties  bound  themselves  to  give,  and  pay  at 
maturity,  promissory  notes  to  the  amount  of  3«. 
in  the  pound  to  all  his  executing  and  non- 
executing  creditors,  which  deed  was  assented  to 
by  the  requisite  number  of  creditors,  aud  in 
which  was  contained  a  covenant  by  the  sub- 
scribing creditors  that  they  would  accept  the 
notes  by  way  of  composition,  and  on  payment 
would  give  a  release ;  alleging  a  tender  to  the 
plaintiff ;  the  deed  being  executed  by  the  insol- 
vent and  by  the  sureties,  but  not  appearing  to 
have  been  executed  by  any  of  the  creditors  : — 
Held,  that  the  plea  was  a  good  plea  on  equitable 
grounds.  Scott  v.  Berry,  34  L.  J,,  Ex.  193  ;  11 
Jur.,  N.  S.  510  ;  13  L.  T.  40 ;  13  W.  R.  844. 

To  an  action  of  delft  a  composition  deed  was 
pleaded  (executed  after  action),  by  which  two 
instalments  of  a  composition  were  to  be  paid 
on  two  future  days,  and  winch  contained  a 
release  subject  to  be  avoided  by  non-payment  of 
the  composition.  To  the  plea  after  the  first  in- 
stalment was  due,  the  plaintiff  replied  non- 
payment of  the  composition : — Held,  that  the 
plea  was  good,  for  that  the  release  was  an 
answer  to  the  declaration  at  the  time  it  was 
pleaded.  Newington  v.  JC^ry,  6  L.  R.,  C.  P.  180  ; 
40  L.  J.,  C.  P.  29  ;  23  L.  T.  594  ;  19  W.  R.  473. 
Affirming,  S,  C,  5  L.  R.,  C.  P.  607  ;  39  L.  J.,  C.  P. 
334  ;  23  L.  T.  70  ;  18  W.  R.  11^8. 

Kg  Eeleaee — Tender  of  CempoaitiAn.] — 

A  composition  deed,  binding  on  non-assenting 
creditors,  may,  if  the  composition  has  been  ten- 
dered, be  pleaded  in  bar  to  an  action  by  a  non- 
assenting  creditor,  although  the  deed  contains  no 
release.  Qarrod  v.  Simpson,  3  H.  &;  C.  395  ;  34 
L.  J.,  Ex.70;  11  Jur.,  N.  S.  227  ;  11  L.  T.  777  ; 
13  W.  R.  469. 

•  « 

Deedf  not  Pleadable  in  Bar.] — ^A  compositiou 
deed  containing  a  covenant  on  behalf  of  the 
debtor's  creditors,  parties  thereto,  not  to  sue, 
provided  their  debts  are  paid  by  certain  monthly 
mstalments,  as  provided  by  the  deed,  but  con- 
taining  no  clause  of  release,  cannot  be  pleaded 
in  bar  to  an  action.  Bay  v.  J&nes^  19  C.  B., 
N.  S.  416  ;  34  L.  J.,  C.  P.  306 ;  11  Jur.,  N.  S. 
812  ;  12  L.  T.  737  ;  13  W.  B.  1018. 

A  deed,  by  which  a  debtor  simply  oonveys  all 
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his  estate  and  effects  to  a  trustee  to  be  applied 
and  administered  for  the  benefit  of  his  creditors 
as  if  he  had  been  duly  adjudged  bankrupt, 
cannot  be  pleaded  in  bar  to  an  action  bj  a  cre- 
ditor. Clarke  v.  Williams,  3  H.  &  C.  lOOl—Ex. 
Ch. 

Judgment  set  aside  to  allow  Deed  to  be 
Pleaded.] — A  defendant,  who,  before  action, 
executed  a  deed  of  arrangement,  did  not  appear, 
but  allowed  judgment  to  go  against  him  by 
default.  Upon  an  application  to  stay  proceed- 
ings upon  the  judgment  on  the  ground  that  the 
deed  had  been  executed  : — Held,  that  it  ought 
to  have  been  pleaded,  and  that  the  defendant 
might  have  a  rule  nisi  to  set  aside  the  judgment 
and  be  let  in  to  plead  the  deed  on  payment  of 
costs,     Cimgtm  v.  JtoUns,  12  W.  R.  1012. 

In  what  Aotioni — Cause  of  Action  arising  out 
of  Jurisdietlon.] — ^An  English  composition  and  in- 
spectorship deed,  made  under  24  &  25  Vict,  c  134, 
may  be  set  up  as  an  answer  to  an  English  action  on 
a  contract  made  and  to  be  performed  in  Upper 
Canada ;  but  it  cannot  be  set  up  as  an  answer 
to  an  English  action  on  a  judgment  obtained  in 
Upper  Canada  in  an  action  there  on  such  a  con- 
tract, if  it  could  have  been  used  as  a  defence  in 
such  Canadian  action.  Mlis  y.  WHenry^  6 
L.  B.,  C.  P.  228  ;  40  L.  J.,  C.  P.  109  ;  23  L.  T. 
861  ;  19  W.  R.  503. 


For  Liability  in  respect  of  Calls.] — A 


deed  of  inspectoi'ship  under  the  Bankruptcy  Act, 
1861,  s.  192,  by  a  transferee  of  shares,  is  no  bar 
to  the  claim  of  a  transferor  (who  did  not  execute 
the  deed)  in  respect  of  calls  which  had  been 
made  subsequently  to  the  date  of  the  deed,  and 
which  he  had  been  compelled  to  pay  by  the  de< 
fanlt  of  the  transferee  to  register  the  transfer. 
Holmes  v.  SymoM,  13  L,  R.,  Eq.  66 ;  41  L.  J., 
Ch.  59  ;  25  L.  T.  628  ;  20  W.  R.  175.  An  appeal 
against  this  decision  was  compromised ;  20  W. 
R.  921. 

Deeds  under  24  ft  26  Yiet.  o.  184,  s.  192.]— A 
deed  under  the  192nd  section  does  not  operate 
as  a  statutable  release  of  the  debtor,  pleadable 
in  bar  of   an  action  by  a  creditor  ;   and   the 
debtor  can  only  avail  himself  of  it  by  an  appli- 
cation to  the  Court  of  Bankruptcy  to  stay  the 
proceedings,  or  after  certificate  by  an  applica- 
tion  to  the  court  in  which  judgment  has  been 
obtained  to  stay  execution.    Ipstones  Park  Iron 
Ore  Company  y.  Pattinson,  2.  H.  &  C.  828 ;  33 
L.  J.,  Ex.  193  ;  10  Jur.,  N.  S.  427  ;  9  L.  T.  806  ; 
12  W.  R.  344. 

Proof  of  Plea.] — A  plea  of  composition  with 
creditors,  stating  that  defendants  were  indebted 
to  the  plaintiflfs,  and  to  other  persons  whose 
names  were  to  the  defendants  imknown,  and 
that  the  defendants  agreed  with  the  plaintifEs 
and  their  other  creditors,  and  the  plaintiffs  and 
the  other  creditors  mutually  agreed  with  the 
defendants  and  each  other  to  accept  a  composi- 
"kioD,  is  not  proved  by  evidence  of  some  only  of 
-the  other  creditors  besides  the  plaintiff  having 

Agreed   to    accept   a   composition.    Brown   v. 

JSakeyne^  11  Jur.  39. 
A  deed  which  is  on  the  face  of  it  unreason- 

sible  or  nnequal  as  against  non-assenting  cre- 

<iitoT8,  cannot  be  made  good  by  any  facts  dehors 


the  deed.     OldU  y.  Armston,  2  L.  R.,  Ex.  406  ; 
36  L.  J.,  Ex.  181 ;  16  L.  T.  601 ;  15  \V.  R.  966. 

Action  by  Creditor  whose  Debt  omitted  firom 
Schedule.] — In  an  action  against  an  acceptor  of 
an  overdue  bill  of  exchange,  he  pleaded,  for 
defence  on  equitable  grounds,  a  deed  made  be- 
tween himself  and  the  several  persons  whose 
names  were  thereto  subscribed  being  his  cre- 
ditors, which,  after  reciting  that  he  proposed  to 
pay  them  a  composition  of  5«.  in  the  pound, 
which  proposal  was  accepted  by  a  majority  in 
number  representing  three-fourths  in  value  of 
the  creditors,  witnessed  that  the  debtor  cove- 
nanted that  he  would  pay  to  those  persons  the 
several  sums  placed  opposite  to  their  names  in  a 
schedule  to  the  deed,  being  the  amount  of  the 
composition,  by  two  equal  instalments,  and 
would  forthwith  deliver  to  them  promissory 
notes  for  the  amount  of  those  instalments  ;  they 
covenanting  that  until  he  made  default  in  the- 
performance  of  his  covenants  they  would  make 
no  claim  or  demand  against  him  ;  that  he  at 
the  time  he  executed  the  deed  was  ignorant 
that  the  bill  sued  on  had  been  indorsed  to  the 
plaintiff,  or  that  the  plaintiff  was  his  creditor, 
and  therefore  could  not  insert  the  same  in  tlie 
schedule  to  the  deed  : — Held,  that  the  deed  was 
not  an  answer  to  the  action.  Buvelot  v.  Mills, 
6  B.  &  S.  986. 

Mode  of  pleading  Deed  in  Bar  of  Actions.] — 
In  pleading  in  bar  a  deed  of  inspectorship,  it 
is  sufficient,  without  setting  out  the  deed  at 
length,  to  aver  that  it  is  in  all  respects  an  in- 
spectorship deed  within  the  true  intent  and 
meaning  of  the  statute,  and  give  a  general  de- 
scription of  it.  Comer  v.  Sweet,  1  L.  R.,  C.  P. 
456  ;  35  L.  J.,  C.  P.  151  ;  14  W.  R.  584  ;  1  H.  & 
R.  406. 

To  an  action  for  goods  sold  and  delivered,  a 
plea  in  bar  of  a  deS  of  composition  executed 
after  action,  and  a  tender  of  the  composition 
after  action,  is  good,  without  shewing  tnat  the 
defence  arose  after  action,  and  tho  want  of  a 
formal  commencement  and  conclusion  does  not 
make  the  plea  bad.  Brooks  v.  Jennings,  1 
L.  R.,  C.  P.  476  ;  12  Jur.,  N.  8.  341  ;  14  L.  T. 
19  ;  14  W.  R.  440  ;  1  H.  &  R.  414. 

Where  the  release  is  absolute,  the  deed  may  be 
pleaded  without  averring  a  tender  of  the  com- 
position-money. Johnson  V.  Barrett,  1  L.  R., 
Ex.  65 ;  35  L.  J.,  Ex.  15  j  13  L.  T.  697  ;  14  W.  R. 
194  ;  4  H.  &  C.  16. 

A  deed  made  between  the  debtor,  a  surety, 
and  the  persons  whose  names  were  thereto  sub- 
scribed, and  all  others  the  creditors  of  the 
debtor,  after  reciting  that  the  debtor  was  in- 
debted to  the  said  several  creditors  in  the  several 
sums  of  money  set  opposite  to  their  respective 
names  in  the  schedule  thereto,  and  that  it  had 
been  agreed  by  the  statutory  majority  of  the 
creditors  to  accept  a  composition  in  full  satisfac- 
tion of  their  debts, — ^witnessed  that,  in  considera- 
tion of  the  promissory  notes  of  the  debtor  and 
the  surety  for  the  payment  of  the  composition 
on  the  respective  sums  of  money  as  aforesaid, 
they  released  to  the  debtor  all  actions,  suits, 
debts,  claims,  and  demands,  and  accepted  the 
composition  in  satisfaction  of  tbe  debts  due  to 
them  specified  in  the  schedule  : — Held,  that  a 
plea  of  the  above  deed  (which  was  executed 
and  registered  after  the  date  of  the  writ  of  sum- 
mons), pleaded  as  a  plea  to  the  further  main- 
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tenance  of  the  action,  was  a  good  answer,  not 
only  to  the  debt,  but  to  the  clAim  for  damages 
and  costs  consequent  upon  the  detention  of  the 
debt.  Tetlet/  v.  Wanless,  2  L.  R.,  Ex.  21  ;  36 
L.  J.,  Ex.  163  ;  16  L.  T.  60  ;  16  W.  R.  356— 
Ex.  Ch. 

A  plea  to  a  declaration  for  a  debt,  setting  up  a 
release  contained  in  a  composition  deed  which  it 
alleged  to  be  binding  upon  the  plaintiff  under 
the  provisions  of  the  Bankruptcy  Act,  1861,  and 
by  which  certain  specified  creditors,  not  includ- 
ing the  plaintiff,  were  postponed  to  the  general 
body  of  creditors,  is  bad  if  it  does  not  allege 
that  the  creditors  so  postponed  executed,  or  at 
least  assented  to,  the  deed.  CaimcrossY,  WillU, 
38  L.  J.,  Ex.  87  ;  20  L.  T.  529. 

After  Action.] — A  deed  of  composition  com- 
pleted by  execution  of  the  requisite  number  of 
creditors  after  action,  may  be  pleaded  as  a 
defence  on  the  condition  of  pjiyment  of  costs  to 
the  time  of  pleading.  Morgan  v.  Harding^  11 
W,  R.  65. 

At  Nisi  Prills.] — ^A  plea,  puis  darrein  con- 
tinuance, of  a  deed  of  arrangement  allowed  to 
be  pleaded  at  nisi  prius  within  eight  days  of  the 
registration  of  the  deed,  although  the  cause 
had  not  been  reached,  nor  in  the  cause  list  of 
the  day.     B(md  v.  Weston,  4  F.  &  F.*476, 

U[)on  a  plea,  puis  darrein  continuance,  of  a 
deed  of  arrangement  with  a  clause  that  it  should 
operate  by  way  of  release  on  the  prosecution 
of  any  suit  or  action  by  any  of  the  creditors, 
it  appearing  that  the  deed  was  entered  into  after 
the  cause  was  at  issue,  and  registered  more 
than  eight  days  before  the  plea  was  tendered, 
but  that  there  had  been  no  fresh  step  in  the 
cause  since  it  was  set  down  for  trial,  which  was 
before  the  registration  : — Held,  that  if  there  was 
any  doubt  as  to  whether  the  matter  of  defence 
arose  within  the  last  eight  days,  the  judge,  in 
the  exercise  of  his  discretion,  would  receive  the 
plea  at  nisi  prius  ;  and  it  was  accordingly  so  re- 
ceived.   Aston  V.  Xing,  4  F.  &  F.  480. 

In  Action  by  Snrety  against  Principal  Debtor.] 

— Declaration  for  money  paid.  Plea,  that  after 
the  4th  October,  1861,  and  before  the  Bank- 
ruptcy  Act,  1869,  the  defendant  was  indebted  to 
divers  persons,  and  thereupon  a  deed  of  the  29th 
August,  1867,  relating  to  his  debts  and  his  re- 
lease therefrom,  was  made  between  him  and  his 
creditors,  being  "  the  several  persons  who,  at  the 
date  of  the  deed,  would  be  entitled  to  prove, 
under  an  adjudication  in  bankruptcy,  against 
him,  founded  upon  a  petition  filed  on  the  day  of 
the  date  of  the  deed,"  which  deed  recited  his  in- 
ability to  meet  his  debts  and  his  proposal  to  pay 
a  composition  of  5s.  in  the  pound,  which  the 
debtors  had  agreed  to  accept  in  full  satisfaction 
and  discharge  of  their  debts,  and  to  execute  the 
release  thereinafter  contained ;  and  the  defen- 
dant covenanted  to  pay  the  composition  in  two 
instalments  of  2s.  6d.  each  at  three  and  six 
months  from  the  registration  of  the  deed,  in 
consequence  whereof  the  creditors  released  him 
from  all  his  debts.  And  it  was  provided,  that 
any  creditor  holding  security  for  his  debt,  or 
having  any  claim  upon  or  against  any  other 
person  as  well  as  the  defendant  for  such  debt, 
might  execute  or  assent  to  the  deed  without  pre- 
judice to  such  security  or  claim.  Averment  that 
the  deed  was  executed  after  the  accruing  of  the 


claim  of  a  certain  other  person  whose  name  was 
to  the  defendant  unknown,  and  that  such  claim 
was  for  money  due  from  the  defendant  to  such 
other  person,  who  was  a  creditor  of  the  defen- 
dant in  respect  of  his  claim  at  the  time  of  thcex- 
ecution  of  the  deed,  and  executed  and  was  bound 
by  the  same  ;  and  that  the  plaintiff  was  a  surety 
for  the  defendant  to  such  other  i)ersonin  respect 
of  such  claim,  and  that  the  money  alleged  to 
have  been  paid  by  the  plaintiff  for  the  use  of  the 
defendant,  was  so  paid  after  the  execution  of  the 
deed  by  such  other  person,  and  was  money  paid 
by  the  plaintiff  as  such  surety  for  the  defendant 
to  such  other  person  for  and  on  account  of  such 
claim,  and  not  othei'wise  ;  and  that  at  the  time 
it  was  paid  the  defendant  was  released  from 
such  claim  of  such  other  person  by  the  deed. 
Replication,  that  the  plaintiff  never  executed  or 
assented  to  the  deed,  and  was  no  party  thereto  ; 
and,  that  although  the  times  for  payment  of  the 
composition  on  the  amount  of  the  debt  to  which 
the  plea  was  pleaded  had  elapsed  before  com- 
mencement of  the  action,  yet  the  composition 
was  never  paid  or  tendered,  or  offered  to  be  paid 
to  the  plaintiff  pursuant  to  the  deed  : — Held,  that 
the  plea  was  good,  and  afforded  a  defence  to  the 
claim  which  was  barred  by  the  deed,  the  release 
contained  in  which  was  absolute,  and  would  have 
been  an  answer  to  an  action  by  the  principal 
creditor,  in  whose  place  the  surety  was,  by  the 
Bankruptcy  Act,  1861,  s.  173,  entitled  to  stand, 
and  so  was  bound  by  the  deed.  Hatch  v.  Uatck, 
28  L.  T.  506. 

Issuing  Execution  notwitlistandixig  Begistra- 
tion.] — ^A  person  who  has  been  arrested,  notwith- 
standing he  had  a  certificate  of  the  registrar  in 
bankruptcy  of  his  registration  of  a  d€«d  of  ar- 
rangement under  the  Bankruptcy  Act,  1861, 
cannot  maintain  an  action  against  the  sheriff  for 
detaining  him  in  custody  after  the  production  of 
such  certificate  to  the  sheriff's  oflScer.  Ames  v. 
Waterlow,  5  L.  R.,  C.  P.  53  ;  39  L.  J.,  C.  P.  41. 

On  the  3rd  of  August,  A.  served  on  B.  a  writ, 
under  the  Bills  of  Exchange  Act ;  on  the  6th,  B. 
executed  a  composition  deed ;  on  the  13th  the 
deed  was  registered,  and  a  certificate  thereof 
granted  to  B.  ;  on  the  15th  judgment  for  non- 
appearance was  signed  ;  the  sheriff  took  B.  into 
custody  on  a  ca.  sa.  ;  but  on  being  shewn  the 
certificate  let  him  go  : — Held,  that  the  sheriff 
was  liable  to  an  action  for  escape  at  the  suit  of 
A.  Allen  v.  Cai'ter,  6  L.  R.,  C.  P.  414  ;  39  L.  J., 
C.  P.  212  ;  22  L.  T.  586. 

Efliect  on  Proceedings  in  Equity.] — A  deed  of 
assignment  in  trust  for  creditors  executed  by  the 
plaintiff  during  a  suit  causes  an  abatement,  as 
upon  bankruptcy,  and  the  defendant  should 
move  that  the  suit  be  revived  or  stand  dismissed, 
and  not  for  dismissal  for  want  of  prosecution. 
Price  V.  Richards,  39  L.  J.,  Ch.  118. 

When  a  bill  of  foreclosure  was  filed  against  a 
lessee,  who  had  executed  a  deed  of  assignment  of 
all  his  property  to  trustees  for  the  benefit  of  his 
creditors  under  the  Bankruptcy  Act,  1861,  &  192  : 
— Held,  that  the  trustees  snould  have  been  made 
parties,  and  not  the  lessee.  Metropolitan  Bank 
V.  Offord,  10  L.  R.,  Eq.  398  ;  39  L.  J.,  Ch.  820  ; 
22  L.  T.  699. 

A  trustee  in  default  to  the  trust  estate,  and 
having  executed  a  creditors'  deed  duly  registered 
before  a  bill  filed  against  him  for  the  execution 
of  the  trusts,  is  entitled  to  his  costs  from  the  date 
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of  the  bankruptcy  as  between  solicitor  and  client, 
from  the  party  liable  to  the  costs  of  the  suit : — 
Held,  that  there  is  no  difference  in  this  respect 
between  an  executor  and  a  trustee.  Bowyer  v. 
Griffin,  39  L.  J.,  Ch.  159. 

Setting  up  Deed  in  Bar  of  Suit  against  Cre- 
ditor.]—The  defendant  acted  as  the  plaintiff's 
agent  in  certain  commercial  transactions  pre- 
Tiooslyand  up  to  July,  1867.  In  that  month 
the  plaintiff  fell  into  pecuniary  difficulties,  and 
executed  a  composition  deed  under  the  Bank- 
ruptcy Act,  1861,  whereby  he  covenanted  to  pay 
a  composition  to  his  creditors,  and  they  relec^ed 
him  from  all  his  liabilities.  The  defendant  was 
not  present  at  the  meeting  at  which  the  com- 
position was  agreed  upon,  and  the  proper  majority 
of  creditors  was  obtained  without  reference  to 
him  ;  but  he  afterwards  claimed  to  be  a  creditor 
in  respect  of  the  said  transactions  for  300/.,  and 
his  name  was  inserted  in  the  schedule  of  the  deed 
as  a  creditor  for  that  amount,  and  he  assented  to 
the  deed,  and  received  the  composition  payable 
thereunder.  Afterwards  the  plaintiff  filed  a  bill 
for  an  account  charging  numerous  false  entries 
in  the  accounts  rendered  by  the  defendant : — 
Held,  that  the  composition  deed  was  no  bar  to  a 
decree  for  account  in  favour  of  the  plaintiff. 
JPike  r.  Dickinson,  12  L.  R.,  Eq.  64  ;  40  L.  J., 
Ch.  450;  24  L.  T.  927.  Affirmed,  7  L.  R., 
Ch.  61 ;  41  L.  J.,  Ch.  171  ;  25  L.  T.  679  ;  20 
W.  R.  81. 

12.  Operation  op  Certificate  of 
Reoistration. 

Certiiieato  founded  on  Invalid  Deed  is  Void.] — 
The  certificate  of  the  registrar  of  the  Court  of 
Bankruptcy  that  a  composition  deed  has  been 
filed  and  registered,  is  not  available  to  the  debtor 
for  the  purposes  of  protecting  him  from  arrest, 
unless  the  deed  of  composition  is  a  valid  one  ; 
and  a  certificate  founded  on  an  invalid  deed  may 
be  treated  as  void,  without  taking  proceedings 
to  set  it  aside.  Ilderton  v.  Jewell^  14  C.  B., 
N.  S.  665 ;  32  L.  J.,  C.  P.  256.  Affirmed,  16 
C.  B.,  N.  S.  143— Bx.  Ch, 

A  certificate  of  the  registration  of  a  deed  of 
arrangement  is  no  answer  to  an  action  by  a  non- 
executing  creditor,  if  the  deed  contains  covenants 
which  are  unreasonable  or  contrary  to  the 
general  scope  and  policy  of  the  bankrupt  laws. 
Leigh  v.  Pendlehury,  15  C.  B.,  N.  S.  815  ;  33 
L.  J.,  C.  P.  172  ;  10  Jur.,  N.  S.  296  ;  10  L.  T.  30 ; 
12  W.  R.  468 ;  S,  P.,  Deiohirst  v.  Kershaw,  10 
Jur.,  N.  S.  734. 

Gertifloate  is  only  prim&  faeie  Evidenoe  of 
Validity.] — The  certificate  of  registration  is  only 
primft  facie  evidence  of  the  fulfilment  of  the 
requisites  of  the  section  to  which  the  certificate 
extends,  and  may  be  controverted  without  a 
separate  proceeding  to  set  it  aside.  Page,  Ex 
^arte,  1  De  G.,  J.  &  S.  283. 

Xxeontion  —  Omission  to  plead  Deed.] — A 
debtor,  who  had  executed  and  registered  a  deed 
of  composition  containing  a  release,  was  sued  by 
a  non-assenting  creditor  for  a  debt  due  before 
the  execution  of  the  deed.  The  debtor  neglected 
to  plead  the  deed,  and  the  creditor  .obtained 
judgment,  and  issued  execution  : — Held,  that,  as 
the  debtor  might  have  pleaded  the  deed,  he  was 
estopped  from  setting  it  up  f^terwards  to  defeat 


the  execution.  Rotsi  v.  Bailey,  3  L.  R.,  Q.  B. 
621 ;  37  L.  J.,  Q.  B.  204  ;  19  L.  T.  130 ;  16  W.  R. 
1042. 

It  is  no  excuse  for  a  sheriff  not  arresting  a 
debtor,  that  the  debtor  produced  a  certificate  of 
the  registration  of  a  composition  deed,  if  he  had 
had  the  opportunity  of  pleading  the  deed  and 
had  omitted  to  do  so,  of  which  the  sheriff  had 
notice  ;  and  an  action  will  lie  against  the  sheriff 
at  the  suit  of  the  judgment  creditor  for  not 
arresting  under  such  circumstances.  Godwin  v. 
Stone,  4  L.  R.,  Ex.  331  ;  38  L.  J.,  Ex.  153  ;  20 
L.  T.  711  ;  17  W.  R.  923. 

Where  a  debtor,  who  made  a  composition  deed, 
was  sued  by  a  non-assenting  creditor,  and  suf- 
fered judgment  by  default,  the  court  refused  to 
order  the  sheriff  to  withdraw  from  possession  of 
the  debtor's  goods  under  a  fi.  fa.  issued  on  the 
judgment.  Whitmore  v,  Wakfrleu,  3  H.  &  C. 
538;  .84  L.  J.,  Ex.  83 ;  11  Jur.,  N.  S.  182  ;  11 
L.  T.  683  ;  13  W.  R.  350. 

A  defendant  entered  into  a  deed  of  arrange- 
ment which  would  have  afforded  a  defence  to 
the  action.  He  had  an  opportunity  of  pleading 
it,  but  omitted  to  do  so,  and  judgment  was  re- 
covered against  him  : — Held,  per  Kelly,  C.  B., 
and  Pigott,  B.,  that  he  was  still  entitled  to  rely 
upon  the  deed  as  a  protection  against  the  execu- 
tion on  the  judgment :  per  Bramwell  and  Chan- 
nell,  BB.,  that  he  was  not.  Staffordshire  Joint 
Stock  Banking  Company  v.  Emmi)tt,2  L.  R.,Ex. 
208  ;  36  L.  J.,  Ex.  105  ;  16  L.  T.  175  ;  16  W.  R. 
1135. 

A  plea  of  never  indebted  was  withdrawn  by 
consent  on  the  understanding  that  judgment  was 
not  to  be  signed  till  the  8th  of  May.  On  the 
7th  of  May  the  defendant  registered  a  valid 
deed  of  composition.  The  plaintiff,  a  non- 
assenting  creditor,  signed  jud^ent  on  the  8th 
of  May,  and  brought  an  action  on  the  judgment : 
— Held,  that  he  was  not  entitled  to  enforce  the 
judgment  in  this  manner,  because,  although  it 
might  have  been  physically  possible  for  the 
defendant  to  plead  the  deed  in  time,  still,  he  had 
not  such  an  opportunity  of  pleading  it  as  he  was 
bound  to  make  available  ;  and  also,  because  he 
was  prevented  from  pleading  by  the  understand- 
ing on  which  he  withdrew  his  plea.  Braun  v. 
Weller,  2  L.  R.,  Bx.  183  ;  36  L.  J.,  Ex.  100  ;  16 
L.  T.  22  ;  15  W.  R.  519. 

A  plaintiff  issued  a  writ  of  summons  under 
the  Bills  of  Exchange  Act ;  the  defendant  did 
not  appear  to  the  writ,  but  before  the  time  for 
appearance  had  expired,  executed  a  deed  of  com- 
position. The  deed  was  assented  to  by  the 
requisite  number  of  creditors,  but  was  not  regis- 
tered till  after  the  time  for  appearing  to  the 
writ  had  expired,  whereupon  the  plaintiff  signed 
judgment  and  issued  execution  : — Held,  that  he 
could  not  proceed  withput  leave  of  the  Court  of 
Bankruptcy.  Hartley  y.  Mare,  19  C.  B.,  N.  H. 
85  ;  34  L.  J.,  C.  P.  187  ;  11  Jur.,  N.  S.  625  ;  12 
L.  T.  424  ;  13  W.  R.  777. 


Praotioe  where  Validity  of  Deed   Dis- 


puted.]— Upon  a  motion  to  set  aside  a  fi.  fa.  upon 
the  ground  of  a  composition  deed,  the  facts 
necessary  to  the  validity  of  the  deed  being  dis- 
puted, the  court  referred  the  matter  to  the 
master  to  report  the  facts,  and  ordered  the 
sheriff  to  sell  and  to  bring  the  money  into  court. 
Maginn  v.  Coles,  13  W.  R.  350. 

In  reipeet  of  Debts  inenrred  after  Begis< 
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tration.] — The  certificate  of  the  registration  of  a 
deed  does  not  protect  a  debtor  from  arrest  for  a 
debt  contracted  after  such  registration.'  WiU 
Imnm  V.  Rose,  3  L.  R.,  Ex.  5  ;  37  L.  J.,  Ex.  12  ; 
17  L.  T.  253  ;  16  W.  R.  316. 

The  protection  of  the  certificate  of  registration 
does  not  extend  to  process  in  respect  of  debts 
accraing  due  after  the  date  of  registration,  and 
therefore  a  sheriff  is  liable  to  an  action  for  an 
escape,  if  he  discharges  a  debtor,  whom  he  has 
arrested,  upon  the  production  of  the  registrar's 
certificate,  if  the  debt  accrued  due  subsequently 
to  the  date  of  registration.  I>ignam  v.  Bailey, 
4  L.  R.,  Q.  B.  376  ;  38  L.  J.,  Q.  B.  218  ;  17 
W.  R.  727— C.  A.  Affirming  3  L.  R.,  Q.  B. 
178  ;  37  L.  J.,  Q.  B.  71  ;  17  L.  T.  471  ;  16  W.  R. 
359. 


Bill  Indorsed   after  Begistration.] — B. 


executed  a  deed  of  composition,  containmg  a 
release  by  the  creditors,  which  was  registered 
immediately ;  at  this  time  a  bill  drawn  by  C. 
and  accepted  by  B.  was  running.  The  bill  was 
indorsed  to  the  plaintiff  after  it  became  due  ;  the 
plaintiff  sned  B.  on  the  bill  and  obtained  judg- 
ment against  him,  and  the  sheriff,  haying  ar- 
rested B.  on  a  ca.  sa.,  dischargc<l  him  on  the  pro- 
duction of  the  certificate  of  registration  of  the 
deed.  The  plaintiff  having  brought  an  action 
against  the  sheriff  for  an  escape,  the  sheriff 
pleaded  the  certificate  as  a  justification,  to  which 
the  plaintiff  replied  that  the  plaintiff^s  cause  of 
action  accrued  after  the  registration  of  the  deed, 
and  the  plaintiff  was  not  a  creditor  bound  by  the 
deed : — Held,  that  the  debt  was  barred  by  the 
deed,  and  the  certificate  therefore  was  a  justifica- 
tion to  the  sheriff  in  dischaiging  B.    lb. 

Debtor  in  Ezecution.] — A  debtor  in  execution, 
who  obtains  from  the  Court  of  Bankruptcy  a 
certificate  of  the  filing  and  registration  of  a  com- 
position deed,  is  entitled  to  be  discharged  out  of 
custody.  Marks  v.  Hall,  2  L.  R.,  Q.  B.  31  ;  36 
L,  J.,  Q.  B.  40  ;  7  B.  &  S.  839. 

A  judgment  debtor,  arrested  on  a  ca.  sa.  after 
execution  by  him  of  a  yalid  deed  of  assignment, 
but  before  the  expiration  of  the  time  limited  for 
its  registration,  is,  upon  its  registration,  entitled 
to  be  discharged  out  of  custody.  Bearsalman  v. 
Langlands,  3  H.  &  C.  433 ;  34  L.  J.,  Ex.  3  ;  11 
Jur.',  N.  S.  45  ;  11  L.  T.  348  ;  13  W.  R.  79. 


Where  Beed  inyalid.]—- llie  production  of 


a  certificate,  valid  on  its  face,  of  the  registration 
of  a  deed  of  assignment  by  a  debtor  for  the 
benefit  of  his  creditors,  justifies  a  sheriff  in  re- 
leasing the  debtor  whom  he  has  arrested  at  the 
suit  of  a  creditor,  although  the  deed  is  in  fact 
invalid  as  between  the  debtor  and  non-assenting 
creditors.  Lloyd  v.  Harrison^  1  L.  R.,  Q.  B. 
602  :  35  L.  J.,  Q.  B.  188 ;  12  Jur.,  N.  S.  701 ; 
14  W.  R.  737  ;  6  B.  &  S.  36— Ex.  Ch. 


Where  Sheriff  hae  Kotioe  of  Invalidity.] 


—A  sheriff  is  bound  to  discharge  a  debtor  out  oi 
custody  on  the  production  of  the  certificate  of 
registration  of  a  deed  of  arrangement,  made  sub- 
sequently to  the  judgment  under  which  the 
debtor  is  arrested,  notwithstanding  the  deed, 
though  valid  on  the  face  of  it,  is  in  fact  invalid, 
and  the  sheriff  has  notice  of  such  invalidity. 
Ames  V.  Colnaghi,  3  L.  R.,  C.  P.  359 ;  37  L.  J., 
C.  P.  159  ;  18  L.  T.  327  ;  16  W,  R.  758. 


Ko  Action  against  Sheriif  for  not  dii- 

eharging  Debtor.  l—Though  a  debtor  who  pro- 
duces to  the  sheriff  a  certificate  of  the  filing  and 
registration  of  a  deed  conveying  his  property  to 
trustees  for  the  benefit  of  his  creditors,  is  entitled 
to  his  discharge,  no  action  lies  against  the  sheriff 
for  not  discharging  him  on  producing  such  cer- 
tificate. Ames  V.  Waterlmc,  21  L.  T.  393  ;  18 
W.  R.  67. 

City  of  London  Small  Debts  Act] — Where 

a  debtor  who  has  executed  a  deed  of  arrangement 
with  his  creditors,  and  received  his  certificate  of 
protection,  is  arrested  and  committed  under  a 
judgment  summons  issuing  out  of  the  City  of 
London  Sheriffs'  Court,  the  Court  of  Bankruptcy 
will  order  his  release,  notwithstanding  the  provi- 
sion in  the  City  of  London  Small  Debts  Act,  that 
no  "  protection  order  or  certificate  granted  by  any 
court  of  bankruptcy,  or  for  the  relief  of  insolvent 
debtors,  shall  be  available  to  discharge  any  de- 
fendant from  any  commitment  under  such  last- 
mentioned  order."  Kinnaird,  In  re,  7  L.  T, 
25. 

Be-arrest  of  Debtor.] — Where  a  protec- 
tion obtained  under  a  deed  of  arrangement  is  im- 
peached, and  the  deed  is  bad  on  the  face  of  it, 
and  default  has  been  made  by  the  debtor  in 
carrying  oat  its  terms,  a  judge  will  give  leave  to 
re-arrest  at  the  suit  of  a  creditor  barred  by  the 
deed.    Daniels  v.  Jansen,  10  L.  T.  909. 

Jorisdietion  of  Court  of  Bankmptey.] — A 

debtor  having  been  taken  under  a  ca.  sa.,  not- 
withstanding his  having  produced  to  the  officer  a 
certificate  of  his  having  registered  a  deed  of  com- 
position, an  application  was  made  to  a  judge  in 
chambers  for  an  order  to  release  the  debtor, 
which  the  judge  refused  to  grant,  on  the  ground 
that  the  deed  was  not  a  valid  deed  : — Held,  that 
the  Court  of  Bankruptcy  had  no  power  to  release 
the  debtor,  and  that  the  proper  course  to  have 
taken  was  to  have  applied  to  the  court  out  of 
which  the  process  issued.  Smith,  Ex  parte,  10 
L.  T.  561. 

Ezecntion  against  Goods  of  Debtor.] — Ifafi. 
fa.  is  issued  at  the  suit  of  a  non-assenting  cre- 
ditoi* after  notice  of  the  registration  of  a  valid 
composition  deed,  the  court  will  set  it  aside. 
Stoiw  V.  JclUcoe,  3  H.  &  C.  263  ;  34  L.  J.,  Ex.  11. 

A  debtor,  whose  goods  had  been  taken  in  exe- 
cution under  a  fi.  fa.  before  sale,  executed  a  com- 
position deed,  which  was  duly  registered  : — Held, 
that  the  execution  was  no  longer  available,  and 
the  Court  oi-dered  the  sheriff  to  withdraw  from 
possession.  Rogers  v.  Roberts,  4  H.  &  C.  609  ; 
36  L.  J.,  Ex.  40;  15  W.  R.  340. 


Oamishee.] — An  order  was  made  attach- 


ing a  debt  in  the  hands  of  a  garnishee,  and  after- 
wards an  order  to  pay  over.  Default  was  made, 
and,  under  an  execution  thereupon,  the  sheriff 
seized  the  goods  of  the  garnishee,  who,  before 
sale,  executed  and  registered  a  composition  deed  : 
—Held,  that  24  &25  Vict.  c.  134,  s.  198,  applied, 
and  that  the  sheriff  must  ii\nthdraw.  Kent  r, 
TomUnson,  2  L.  R.,  C.  P.  502 ;  36  L.  J.,  C.  P. 
224  ;  17  L.  T.  41. 


Prooeeds  of  Execution.] — A  plaintiff  is* 


sued  execution,  after  notice  that  a  composition 
deed  was  about  to  be  registered  by  the  defendant ; 
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the  defendant's  attorney  gave  notice  of  the  same 
&ct  to  the  sheriff's  officer,  who  withdrew  on 
having  the  attorney's  undertaking  for  the  amount 
of  the  debt  and  costs,  after  refusing  to  withdraw 
on  any  other  terms.  At  the  time  the  under- 
taking was  gfiven  the  deed  was,  in  fact,  registered, 
and  contained  a  release  of  all  the  creditor's 
claims  and  demands.  The  defendant  having 
paid  to  the  sheriff  the  amount  of  the  undertaking 
under  protest,  and  the  sheriff  having  paid  the 
same  into  court,  the  defendant  moved  tohave  the 
money  paid  out  to  him  : — Held,  that  he  was  en- 
titled to  the  money,  inasmuch  as  the  money  re- 
presented the  proceeds  of  the  execution,  and  the 
plaintiff  was  not,  at  the  time  the  undertaking 
was  given,  in  a  position  in  which  he  could  have 
derived  any  ben^t  from  the  execution  if  it  had 
been  proceeded  with.  Milner  v.  MawUngs,  1 
L.  K.,  Ex.  249  ;  36  L.  J.,  Ex.  250  ;  16  L.  T.  829  ; 
15  W.  K  1044. 


Where  Deed  beeomee  Void.] — On  the  20th 


of  October,  1866,  a  debtor  executed  a  deed  of  com 
position,  by  which,  in  consideration  of  her  cove- 
nant to  pay  her  creditors  a  composition  of  &».  in 
the  pound  by  two  instalments  of  2«.-  6d.  each,  at 
three  and  six  months  respectively  from  the  date 
gf  the  deed,  the  creditors  covenanted  that,  if  the 
instalments  were  duly  paid  they  would  accept 
the  composition  in  satisfaction  of  their  respective 
debts,  and  that  the  deed  should  be  an  absolute 
release  to  the  debtor  therefrom  ;  proviso,  that 
nnless  and  until  the  instalments  of  the  composi- 
tion, or  some  or  one  of  them,  should  become  pay- 
able, and  should  not  be  paid  within  three  days 
after  demand,  the  creditors  should  not  sue  in  re- 
spect of  their  debts,  and  a  further  proviso,  that 
in  case  the  instalments,  or  any  of  tbem,  should 
not  be  duly  paid  when  due,  the  deed  and  the  re- 
lease therein  contained  should  be  at  an  end.  The 
deed  was  executed  or  assented  to  by  the  required 
number  and  value  of  creditors,  and  was  duly  re- 
gristered  and  gazetted,  and  a  certificate  of  regis- 
tration was  given  to  the  debtor.  On  the  28  th  of 
February,  1867  (the  first  instalment,  payable  on 
the  20th  of  January,  not  having  been  paid  or 
tendered),  the  sheriff  seized  the  debtor's  goods 
under  a  fi.  fa.  at  the  suit  of  a  non-assenting  cre- 
ditor : — Held,  that  the  deed  being  by  force  of  the 
last  proviso  absolutely  void,  the  certificate  of  re- 
gistration was  no  bar  to  the  execution.  Baker 
V.  Painter,  2  L.  R.,  C.  P.  492  ;  17  L.  T.  53. 

OarniBhee  Order.] — Where  a  garnishee  order  to 
pay  a  judgment  cr^itor  has  been  made,  but  the 
judgment  debtor  has  registered  a  composition 
deed  before  payment  by  the  garnishee  to  the 
judgment  creditor,  the  order  is  gone,  and  the  sub- 
sequent payment  by  the  garnishee  is  no  defence 
to  an  action  by  the  trustees  under  the  deed. 
Wood  V.  Jhinn,  1  L.  R.,  Q.  B.  77  ;  35  L.  J.,  Q.  B. 
11 ;  12  Jut.,  N.  S.  338  ;  13  L.  T.  403  ;  14  W.  R.  84. 

Snnunons  under  8  ft  9  Vict.  o.  187.] — The  re- 
gistrar's certificate  of  the  due  registration  of  a 
deed  operates  as  a  protection  to  the  debtor  against 
process  under  a  summons  taken  out  pursuant  to 
8  &  9  Vict.  c.  127,  for  non-payment,  in  obedience 
■  to  an  order  of  the  court,  or  a  debt  under  20/.  re- 
covered against  him  in  a  superior  court.  Owil- 
lim  V.  NorrUj  11 L.  T.  575. 

Attaehmeat  rabjeet  to  Leave  of  Court  of  Bank- 
mptoy.] — ^Where,  upon  a  rule  for  an  attachment 


against  a  defendant  for  not  paying  money  due 
under  an  order  of  nisi  prius,  it  appeared  that,  after 
the  money  became  due,  he  had  entered  into  a 
trust  deed  for  the  benefit  of  his  creditors,  the 
rule  for  the  attachment  was  made  absolute  ;  but 
it  was  ordered  that  the  attachment  should  not 
issue  until  the  plaintiff  had  obtained  leave  from 
the  Court  of  Bankruptcy  to  make  it  available. 
Welsh  V.  Butt,  31  L.  J.,  Q.  B.  263  ;  10  W.  R. 
714. 

Diaeretion   of  Court    of   Bankruptcy.] — The 

Court  of  Bankruptcy  is  not  bound  ex  debito 
justitias,  but  it  has  a  discretion  to  give  or  refuse 
leave  to  issue  execution.  Daniels^  Ex  parte,  10 
L.  T,  850. 

The  defendant,  being  sued  by  a  creditor,  before 
trial  but  not  in  time  to  plead  it  to  the  action, 
registered  a  deed  under  the  Bankruptcy  Act, 
1861.  The  plaintiff  recovered  judgment ;  and, 
without  obtaining  leave  fix)m  the  Court  of  Bank- 
ruptcy, issued  execution  ;  but  before  it  had  been 
enforced  the  defendant  applied  to  the  court  to 
stay  proceedings.  The  court  refused  to  interfere, 
although  it  appeared  that  the  writ  was  about 
to  be  immwiiately  executed.  Harding  v. 
Inkkip,  4  L.  R.,  Bx.  80  ;  38  L.  J.,  Ex.  81 ;  19  L. 
T.  609. 

Deed  Begistered  under  s.  194  of  Act  of  1861.] 

— A  deed  of  composition,  registered  under  s.  194, 
although  executed  by  more  than  three-fourths  in 
number  of  the  creditors,  will  not  bind  the  re- 
mainder. Morgan^  Ex  parte,  1  De  G.,  J.  &  S. 
288  ;  32  L.  J.,  Bk.  15  ;  2  Jur.,  N.  S.  559  ;  7  L.  T. 
729  ;  11  W.  R.  316. 

Unregistered  Deed  reoeiTable  in  Evidence 
against  Debtor.] — A  deed  of  trust  for  the  benefit 
of  creditors,  although  unregistered,  may  be  re- 
ceived in  evidence  as  against  the  bankrupt. 
Weniley,  Ex  parte,  32  L.  J.,  Bk.  23  ;  9  Jur.,N.  S. 
315  ;  7  L.  T.  548  ;  11  W.  R.  241. 

13.  Jurisdiction  of  the  Court  of 
Bankruptcy. 

Under  24  &  26  Vict.  e.  134,  s.  197.]— The 

jurisdiction  given  to  the  Bankruptcy  Court  by 
the  Bankruptcy  Act,  1861,  s.  197,  extends  for 
certain  purposes  to  trust  deeds  registered  under 
a  194,  as  well  as  to  those  registered  under  s.  192, 
although  all  the  powers  given  to  the  court  by 
&  197  with  respect  to  deeds  registered  under 
s.  192,  cannot  be  exercised  with  respect  to  deeds 
registered  under  s.  194.  Atkinson,  Ex  parte, 
Brooksbank,  In  re,  9  L.  R.,  Eq.  736 ;  39  L.  J., 
Bk.  10 ;  22  L.  T.  279 ;  18  W.  R.  598. 

A  deed,  by  which  a  debtor  residing  within  the 
jurisdiction  of  the  Leeds  District  Court  conveyed 
all  his  property  to  trustees  for  the  benefit  of  his 
creditors,  was  executed  and  duly  registered,  in 
1869,  under  the  Bankruptcy  Act,  1861,  s.  194. 
By  virtue  of  the  Bankruptcy  Act,  1869,  s.  130, 
and  of  the  orders  and  general  rules  made  thereon, 
the  jurisdiction  of  the  Leeds  District  Court  over 
trust  deeds  was  transferred  to  the  Bradford 
County  Court : — Held,  that  (whether  this  was  a 
"  legal  proceeding  pending  in  bankruptcy," 
under  s.  20  of  the  Bankruptcy  Repeal  and  Insol- 
vent Court  Act,  or  not)  the  Bradford  County 
Court  had  jurisdiction  over  the  deed,    lb. 

The  jurisdiction  given  to  the  Court  of  Bank- 
ruptcy by  the  Bankruptcy  Act,  1861,  s.  197, 
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applies  to  the  case  of  a  deed  registered  under 
8. 194f  as  well  as  to  a  deed  registered  under  s.  192. 
Clough,  Ex  parte,  Ingham,  In  re,  41  L.  J.,  Bk. 
46 ;  26  L.  T.  646 ;  20  W.  R.  106— L.  J. 


Xztm&ded  by  82  ft  3S  Viot  e.  71.]~The 


8  L.  R.,  Ch.  83  ;  42  L.  J.,  Ch.  666  ;  28  L.  T.  156 ; 
21  W.  R.  346. 


Ai  between  Tnutee  and  8ele  Creditor.]— 


Bankruptcy  Court,  under  the  Act  of  1869,  has 
over  deeds  of  arrangement  and  composition 
registered  under  s.  192  of  the  Act  of  1861,  not 
only  all  the  jurisdiction  which  the  Act  of  1861 
gave  to  the  court  over  such  deeds  but  also  all 
the  larger  and  more  extensive  jurisdiction  which 
8.  72  of  the  Act  of  1869  has  given  to  the  court 
over  bankruptcies.  Rumholl,  Ex  parte,  Taylor, 
In  re,  6  L.  R.,  Ch.  842 ;  40  L.  J.,  Bk.  82  ;  26 
L.T.  253;  19  W.  R.  1102. 

Jurisdiotion  of  Court  of  Cbanoerj.] — The  juris- 
diction of  the  Court  of  Chancery  in  the  admin- 
i.stration  of  creditors'  deeds  is  not  excluded  by 
the  Bankruptcy  Act,  1861  ;  but  the  Court  of 
Chancery  will  not  exercise  its  jurisdiction  except 
where  the  Court  of  Bankruptcy  is  unable  to  give 
adequate  relief.  Stone  v.  Thomas,  6  L.  R.,  Ch. 
219  ;  39  L.  J.,  Ch.  168  ;  22  L.  T.  359  ;  18  W.  R. 
385. 

A  creditor  filed  a  bill  against  the  trustees  of  a 
creditors*  deed,  alleging  that  one  of  the  trustees 
had  purchased  some  of  the  property  at  an  under- 
value, and  praying  that  the  sale  might  be  set 
aside,  and  the  trusts  of  the  deed  administered 
by  the  court : — Held,  that  this  was  not  a  suffi- 
cient ground  for  the  exercise  of  the  jurisdiction 
of  the  court,  and  the  bill  was  dismissed  with 
costs.     lb. 

A  debtor,  by  a  deed  registered  in  bankruptcy, 
covenanted  when  required  to  assign  his  estate  to 
inspectors,  to  be  administered  as  in  bankruptcy. 
He  afterwards  became  bankrupt.  The  inspectors 
filed  a  bill  against  the  assignees  in  bankruptcy 
and  a  mortgagee  of  the  debtor,  claiming  the 
balance  in  the  hands  of  the  mortgagee  : — Held, 
that  the  Court  of  Chancery  would  not  exercise 
its  jurisdiction  between  the  inspectors  and  the 
assignee,  as  both  were  subject  to  the  Court  of 
Bankruptcy.  Phillips  v.  Ihtrlter,  5  L.  R.,  Ch. 
746  ;  22  L.  T.  707  ;  18  W.  R.  986. 


To  Appoint  new 


ee.] — ^When  pro- 


ceedings in  bankruptcy  have  been  suspended  by 
a  resolution  of  the  creditors  under  the  Bank- 
ruptcy Act,  1861,  s.  110,  and  an  assignee  has  been 
appointed  by  them  to  wind  up  the  estate  out 
of  court,  such  assignee  is  a  trustee  within  the 
meaning  of  the  trustee  acte,  notwithstanding  the 
absence  of  a  trust  deed.  Therefore,  when  an 
assignee  so  appointed  had  died  before  the  wind- 
ing-up was  completed,  the  court  appointed  a 
successor  on  a  petition  supported  by  a  statutory 
majority  of  the  creditors  entitled  to  the  benefit 
of  the  trusts.  Raphael,  In  re,  9  L.  R.,  Eq.  233  ; 
39  L.  J.,  Ch,  200 ;  18  W.  R.  247. 


As  between  Trustee   and  Stranger  to 


Bankmptoy.] — Although  under  the  provisions  of 
the  acts  of  parliament  relating  to  bankruptcy  in 
cases  of  registered  arrangement  deeds  the  Court 
of  Bankruptcy  is  armed  with  powers,  both  legal 
and  equitable,  ample  enough  to  do  complete 
justice,  the  jurisdiction  of  a  court  of  equity  is 
not  thereby  ousted,  as  between  the  trustee  of  a 
deed  of  arrangement  and  a  third  person  who  is 
a  stranger  to  the  bankruptcy.    Mlis  v.  Silher, 


The  plaintiffs  brought  an  action  i^rain.st  the 
trustee  of  a  composition  deed,  registered  in  bank- 
ruptcy, to  compel  him  to  sue  for  some  of  thdr 
debtor's  estate,  outstanding  in  Trinidad.  Tbe 
plaintiffs  were  the  only  creditors  interested 
under  the  deed.  They  relied  upon  this:  tlat 
the  deed  contained  clauses  which,  since  it  ms 
executed,  had  been  decided  to  be  invalid.  He 
defendant  objected  to  the  jurisdiction  of  the 
Court  of  Chancery  : — Held,  that  the  Court  d 
Bankruptcy  had  not  the  exclusive  jurisdiction ; 
and  a  motion  to  stay  the  action,  and  transfer  the 
matters  to'that  court,  was  therefore  refused,  with 
costs.  Jenney  v.  Bell,  2  Ch.  D.  647  ;  46  L.  J., 
Ch.  369  ;  34  L.  T.  485  ;  24  W.  R.  650- 


Under  Companiei  Aot,  IMS,  ■.  116.]— A 


contributory,  on  being  examined  under  the 
Companies  Act,  1862,  s.  115,  objected  toansim 
questions  aimed  at  impeaching  a  composition 
deed  executed  by  him,  on  the  ground  that  tbe 
Court  of  Bankruptcy  was  the  proper  forum  in 
which  proceedings  of  that  nature  should  be 
taken : — Held,  that  he  must  answer  the  ques- 
tions, one  of  the  objects  of  that  section  being  to 
enable  a  liquidator  to  ascertain  whether  be 
ought  or  ought  not  to  take  proceedings  else- 
where. London  Qa^  Meter  Company,  In  ir, 
Webber,  Ex  parte,  41  L.  J.,  Ch.  146  ;  20  W.  R. 
394— L.  JJ. 

Deed  ezeeuted  in  Bistriot  Conrt]— The  proper 
jurisdiction  to  deal  with  a  trust  deed  execnted 
under  proceedings  in  a  district  court  of  bank- 
ruptcy, and  afterwards  duly  registered  in  Loudon, 
is  the  district  court.  Cox,  Ex  parte,  81  L  J^ 
Bk.  49 ;  8  Jur.,  N.  S.  738  ;  6  L.  T.  672  ;  10  W.  R. 
744. 

To  order  Payment  of  Coits.] — The  Court  of 
Bankruptcy  has  no  jurisdiction  to  order  the 
trustees  of  a  deed  to  pay  the  costs  of  a  petititm- 
ing  creditor  who  has  obtained  an  adjudication 
subsequently  to  the  execution  of  the  deed,  bat 
in  respect  of  which  further  proceedings  hare 
been  stayed,  npon  the  deed  being  duly  regis- 
tered. Jones,  Ex  parte,  10  Jur.,  N.  S.  812 ;  10 
L.  T.  804.;  12  W.  R.  1094. 

The  Court  of  Bankruptcy  has  no  power  to 
order  payment  to  the  trustees  of  the  costs  and 
expenses  incurred  in  reference  to  carrying  out 
the  trusts  of  a  deed  of  assignment,  whi<^  prDves 
to  be  inoperative  by  reason  of  the  want  of  tbe 
necessary  assents  by  creditors.  Comber,  In  re. 
10  L.  T.  387  ;  12  W.  R.  767. 

To  direct  Examination  of  Tnutee.]— A  com- 
missioner has  power,  either  under  24  &  25  Vict, 
c  134,  s.  136,  or  irrespectively  of  that  sectioBr 
by  virtue  of  his  authority  over  a  trustee  ap- 
pointed by  a  trust  deed,  to  direct  the  trustee  to 
be  examined  as  to  his  dealings  with  the  debtoc'i 
estate  ;  and  although  it  will  be  a  good  pracdfie 
not  to  direct  such  examination  without  sone 
ground  being  shewn  for  it,  the  court  will  not  in 
general  entertain  an  appeal  as  to  the  suffideocy 
of  such  ground.  Lawrence,  Ex  parte,  1  De  G., 
J.  &  8.  307 ;  32  L.  J.,  Bk.  61  ;  9  Jur.,  N.  &  835; 
8  L.  T.  407 ;  11  W.  R.  706. 
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To  ordtr  Prodnotioii  of  SeoTiritieo.] — ^W^'hen  a 
composition  deed,  not  containing  anj  assignment 
of  property,  has  been  duly  registered,  the  Court 
of  Bankraptcy  has  jurisdiction,  in  the  course  of 
an  examination  of  one  of  the  creditors  by 
another,  to  order  the  former  creditor  to  produce 
a  mortgage  deed  which  he  holds  as  security  from 
the  debtor.  MarU,  In  re,  1  L.  R.,  Ch.  429 ; 
35  L.  J.,  Bk.  22  ;  12  Jur.,  N.  S.  737  ;  14  W.  R. 
824. 

XX.  EFFECT  OF  BANKRUPTCY  AND 
LIQUIDATION. 

1.  On  Executions. 

a.  Under  Statutes  prior  to  the 
Bankruptcy  Act,  1869. 

i.  Exeeutiont  founded  on  Warrants  of 
Attorney  or  Cognovits. 

Under  18  ft  13  Viot  e.  106.]— A  trader  is  not 
to  be  deemed  unable  to  meet  his  eng^agements 
within  the  12  &  13  Vict.  c.  106,  s.  135,  if  his  assets 
exceed  the  amount  of  his  liabilities,  even  although 
it  does  not  appear  that  he  could  have  immediately 
realised  the  amount.  Loader  r,  Iliseockj  1  F.  & 
F.  132. 

A  warrant  of  attorney  given  to  a  retiring 
partner,  contemporaneously  with  the  deed  of  dis- 
solution, to  secure  him  payment  of  the  capital  he 
had  brought  into  the  business,  is  not  given  for  an 
antecedent  debt  or  demand  within  12  k,  13  Vict. 
c.  106,  8.  135.    Ih. 

A  judgment  and  execution  on  a  cognovit,  not 
filed  according  to  3  Geo.  4,  c.  39,  are  not  abso- 
lately  void,  but  only  inoperative  against  the 
assignees  of  a  bankrupt.  Oreen  y.  Chray,  1  D. 
P.  C.  350. 

When  judgment  was  signed,  vrithin  twenty-one 
days,  upon  a  warrant  of  attorney  given  by  a 
bankrupt,  which  had  been  filed  within  twenty- 
one  days  after  its  execution,  but  without  any 
aflidavit  ever  being  filed,  attesting  that  the 
-warrant  was  filed  within  twenty-one  days  after 
the  execution  of  it — Held,  that  the  judgment  and 
execution  issued  thereon  were  void  as  against  the 
aasignees.  Aerarnan  y.  Hemiman,  16  Q.  B.  998 ; 
20  li.  J.,  Q.  B.  355  ;  15  Jur.  1008. 

Where,  upon  taking  a  guarantee  for  repayment 
of  advances  to  one  of  l&eir  customers,  certain 
bankers  also  took  from  their  principal  debtor  a 
^warrant  of  attorney  to  cover  the  debt,  and  at  the 
Ba.me  time  agreed  with  the  guarantor  that  they 
would  at  any  time,  at  his  request,  enter  up  judg- 
ment and  levy  execution  on  the  warrant  of  attor- 
ney against  the  principal  debtor ;  but  by  their 
n^lect  to  file  the  warrant  of  attorney,  or  a  true 
copy  thereof,  the  warrant  of  attorney  became 
void  : — Held,  that  this  neglect  on  the  part  of  the 
bankers  operated  as  a  discharge  to  the  surety. 
IVaUon  V.  Alooch,  4  De  G.,  Mac.  &  G.  247 ;  22  L. 
J^  Ch.  868  :  17  Jur.  568.  See  Parker  v.  Watson, 
8  Ex.  404  ;  22  L.  J.,  Ex.  167. 

D.,  being  possessed  of  299Z.,  lent  it  to  W., 
whom  she  was  about  to  marry.  He,  as  a  security 
for  the  loan,  gave  to  her  and  S.  a  warrant  of 
attorney,  in  1837,  to  confess  judgment  for  600/. 
By  the  defeasance,  which  stated  that  the  loan 
was  made  in  contemplation  of  marriage,  W.  was 
to  hold  the  money  as  long  as  D.  and  S.  should 
please,  paying  interest  to  S.  for  her,  and,  on  her 
request,  S.  might  on  a  week's  notice  require  pay- 
ment of  the  principal,  judgment  was  to  be  en- 
VOU  I. 


tered  up  forthwith,  and  execution  was  to  issue  in 
default  of  payment  after  notice.  The  marriage 
took  place,  judgment  was  entered  up,  and  in  1845 
S.,  at  the  wife's  request,  gave  a  week's  notice 
demanding  payment,  and  as  it  was  not  paid 
issued  execution,  and  levied  on  W.'s  goods.  W. 
in  a  few  days  afterwards  became  bai^rupt,  and 
his  assignee  applied  to  set  aside  the  judgment 
and  execution,  on  the  grounds,  first,  that  the 
execution  was  irregular,  the  judgment  not  having 
been  revived  by  scire  facias,  and  being  more  than 
a  year  old ;  and  secondly,  that  the  marriage  be- 
tween D.  and  W.  had  discharged  the  judgpnent. 
The  court  refused  the  application.  Dolling  v. 
WlUte,  1  B.  C.  C.  170  ;  22  L.  J.,  Q.  B.,  327 ;  17 
Jur.  505. 

A  ju<^gment  on  a  warrant  of  attorney,  duly 
entered  up  more  than  a  year  before  the  bank- 
ruptcy of  the  debtor,  and  registered  before  such 
bankruptcy,  constitutes  a  lien,  under  1  &  2  Vict, 
c.  110,  s.  13,  upon  the  real  estate  of  the  bankrupt 
debtor  within  the  meaning  of  the  exception  in 
the  12  &  13  Vict.  c.  106,  s.  184.  Boyle,  Ex 
parte,  22  L.  J.,  Bk.  78  ;  17  Jur.  979. 

Under  preyioos  Statutes.]— A  warrant  of 
attorney  which  was  not  filed  within  the  twenty- 
one  days  prescribed  by  3  Geo.  4,  c.  39,  was  void 
against  the  assignees  in  bankruptcy,  although 
judgment  was  signed  and  execution  issued  on  it 
before  the  commission  of  the  act  of  bankruptcy. 
BUtleson  v.  Cooper,  14  M.  &  W.  399. 

Or  although  the  petitioning  creditor's  debt 
upon  which  the  fiat  was  founded  did  not  exist 
at  the  time  of  the  execution  of  the  warrant  of 
attorney,  or  within  the  twenty-one  d^s.  Everett 
V.  Wells,  2  Scott,  N.  R.  525  ;  9  D.  P.  C.  424  ;  2 
M.  &  G.  269. 

Where  a  party  taking  a  cognovit  neglects  to 
file  it  within  twenty-one  days,  it  cannot  in  any 
case  be  made  available  in  the  event  of  the  subse- 
quent bankruptcy  of  the  party  giving  it ;  and 
even  when  the  judgment  has  been  entered  up, 
execution  issued,  and  seizure  and  sale  effected 
long  before  the  act  of  bankruptcy  of  such  party, 
and  no  fraud  is  suggested.  Biffin  v.  York,  5 
Scott,  N.  R. ;  5  M.  &  G.  428  ;  12  L.  J.,  C.  P.  162. 
7  Jur.  259. 

Trover  would  lie  against  a  sheriff,  who,  having 
seized  goods  after  an  act  of  bankruptcy  under  a 
fi.  fa.  issued  on  a  judgment  founded  on  a  warrant 
of  attorney,  sold  the  goods  after  the  fiat. 
Cheston  V.  Gibbs,  12  M.  &  W.  Ill  ;  1  D  &  L. 
420  ;  13  L.  J.,  Ex.  53. 

The  1  Will.  4,  c.  7,  s.  7,  exempting  judgments 
on  cognovit,  and  by  default,  confession,  or  nil 
dicit,  in  any  action  commenced  adversely  and 
without  collusion,  from  the  operation  of  s.  108 
of  the  6  Geo.  4,  c.  16,  did  not  extend  to  a  judg- 
ment on  a  warrant  of  attorney,  though  given 
without  collusion  or  fraudulent  preference  ;  and 
a  sheriff  having  seized  and  sold  the  goods  on  an 
execution  issued  upon  such  judgment,  and 
paying  over  the  proceeds  after  notice  of  an  act 
of  bankruptcy  committed  by  the  defendant,  was 
answerable  to  the  assignees  for  money  had  and 
received.  Crossfield  v.  Stanley,  4  B.  &  Ad.  87  ; 
1  N.  &  M.  668. 

Judgment  was  entered  up  on  a  warrant  of 
attorney  given  by  two  joint  traders :  and  a  fi.  fa. 
issued,  returnable  on  the  2nd  May.  On  the  1st 
of  that  month,  the  sheriff's  officer  received  from 
the  defendants  the  money  directed  to  be  levied. 
On  the  2nd  of  May  one  of  them  committed  an 
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act  of  bankruptcy,  and  the  other  on  the  6th. 
On  the  11th,  a  commfssion  of  bankraptcy  issued  ; 
and  on  the  19th  the  sheriff  paid  oyer  the  money 
to*  the  execution  creditor.  In  an  action  by  the 
tusfgnfees — Held,  that  the  credit6r  was  entitled 
-to  retain  it,  not'  being  a  ci^itor  having  a 
sectmty  at  €he  time  of  the  bankruptcy.  Mor- 
^ktnAy,  Pellatty  8  B.  &  C.  722;  2  M.  &  R. 
411.- 

A  plaintiff  in  exectition,  upon  a  judgment  by 
cotifession,  ceased  to  be  a  creditor  having 
security  for  his  debt,  within  the  6  Geo.  4,  c.  16, 
6. 108,  when  the  goods  seized  under  that  execu- 
tion were  sold,  even  though  an  act  of  bankruptcy 
was  committed  before  Sie  return  of  the  writ. 
Higgins  v.  JlkPAdam^  3  Y.  &  J.  1. 

A  warrant  of  attorney  was  given  to  secure  a 
debt  in  181 9,  judgment  was  entered  up,  a  fi.  fa. 
issued,  and  goods  seized,  which  were  assigned 
over  to  the  plaintiff  in  1826,  about  a  fortnight 
previously  to  bankruptcy  : — ^Held,  that  the 
assignees  were  not  authorized  by  the  6  Geo.  4,  c. 
16,^  s.  108,  in  taking  possiession  of  the  goods 
seized  in  execution.  Wymer  v.  Kemhle,  6  B.  & 
C.  479  ;  9  D.  &  R.  511. 

A  creditor  on  a  judgment  founded  upon  a  war- 
rant of  attorney  issued  execution  thereon,  and 
seized  and  sold  the  goods  of  the  debtor  under  a  fi. 
fa.,  without  notice  of  any  act  of  bankruptcy 
committed.  On  the  day  after  the  sale,  a  fiat 
iMued  against  the  debtor  : — Held,  that  the 
assignees  were  not  entitlec^  to  recover  from  the 
erecutor  the  proceeds  of  the  sale,  inasmuch  as  at 
the  tim^  of  the  fiat  he  was  not  a  creditor  of  the 
bankrupt.  Within  6  Geo.  4,  c.  16,  s.  108.  Ramsey 
Y.  Baton,  lOM.  &W.  22. 

An  execution  on  a  judgment  founded  on  a 
warrant  of  attorney,  to  be  good,  under  6  Geo.  4, 
c.  16,  8.  108,  against  a  fiat,  must  be  so  executed 
that  the  execution  creditor  has  ceased  to  be  a 
creditor  of  the  bankrupt  holding  a  security  for 
his  debt  :  the  sale  under  the  execution  must, 
therefore,  be  complete  before  fiat.  Ward  v. 
Ikiltony  7  0.  B.  643  ;  18  L.  J.,  C.  P.  236  ;  13  Jur. 
734. 

Assignees  of  a  bankrupt  were  entitled  to  re- 
cover goods  bonft  fide  seized  by  an  execution 
creditor  under  a  fi.  fa.  on  a  judgment  upon  a 
warrant  of  attorney  after  a  secret  act  of  bank- 
ruptcy, but  not  sold  until  after  the  date  and 
issuing  of  the  fiat,  and  notice  thereof  ;  and  the  2 
k  3  Vict  c.  29,  did  not  protect  such  an  execution. 
Skey  V.  Carter,  11  M.  &  W.  571  ;  2  D.,  N.  S.  831  ; 
5  Scott,  N.  R.  877,  n.;  12  L.  J.  Ex.  511 ;  7  Jur. 
427— Ex.  Ch.  ;  S,  P.,  Whitmore  v.  Bobinsofi  or 
Robertson,  1  D.,  N.  S.  135 ;  8  M.  &  W.  463  ;  5 
Jur.  1088 ;  Lackington  v.  M^Lachlan,  6  Scott, 
N.  R.  874. 

Ha  sheriff  seized  goods  under  a  fi.  fa, upon  a 
judgment  founded  upon  a  warrant  of  attorney, 
such  writ  became  void  by  the  issuing  of  a  fiat 
agaihst  the  debtor  before  the  sale.  Oraham  v. 
Lyne$,  7  Q.  B.  491  ;  14  L.  J.,  Q.  B.  290  ;  9  Jur. 
1104 ;  S.  -P.,  Bold4phfnidt  v.  namlei,  6  M.  &  G. 
187  ;  6  Scott,  N.  R.  962  ;  1  D.  &  L.  801  ;  Con- 
greve  v  Evetts^  10  Ex.  298. 

An  execution  founded  on  a  warrant  of  attorney, 
and  complete  by  sale  prior  to  the  fiat,  was  pro- 
tected by  2  and  8  Vict.  c.  29,  notvrithstanding 
the  creditor  before  the  sale  had  notice  of  an  act 
of  bankruptcy.  Whitmore  v.  Oreene,  2  D.  &  L. 
174  ;  14  M.  &  W.  104  ;  13  L.  J.,  Ex.  811 ;  8  Jur. 
697. 

If  an  execution  creditor  would  allege,  against 


the  claim  of  assignees,  that  his  judgment  was 
signed  under  a  warrant  of  attorney  in  an  action 
commenced  adversely,  and  was,  therefore,  •  pn>« 
tected  by  1  Will.  4,  c  7,  s.  7,  the  onus  of  proving 
the  action  so  commenced  was  on  such  creditor. 
LinnU  v.  Chaffers,  4  Q.  B.  762  ;  D.  &  M.  14  ;  12 
L.  J.,  Q.  B.  367. 


ii.    JSjpecutions  founded  on  Judges^  Orders, 

Under  18  ft  18  Viet  o.  106,  s.  137.]— This  sec- 
tion does  not  avoid  a  judge*s  order  not  filed 
Pursuant  to  its  direction,  as  against  the  trader 
imself,  but  only  as  against  his  assignees,  if  he 
afterwards  should  become  bankrupt  Bryan  v. 
ChUd,  6  Ex.  368  ;  1  L.,  M.  &  P.  429;  19  L.  J., 
Ex.  264  ;  14  Jur.  510. 

A.  having  commenced  an  action  for  a  debt 
against  B.,  a  trader,  B.  proposed  that  a  judge's 
order  should  be  made  K»r  a  stay  of  proceedings 
upon  payment  of  debt  and  costs,  and  sent  to  A. 
a  summons  for  that  purpose,  upon  which  a  con- 
sent-was indorsed  by  A. .  A  judge's  order  was 
thereupon  made  at  the  instance  -of  B.,  directing 
proceedings  to  be  stayed  on  payment  of  debt  and 
costs,  in  default  of  payment,  judgment,  to  be 
signed  and  execution  to  issue.  B.  served  a  copy 
of  this  order  on  A.  Neither  the  origiimL  order, 
nor  any  copy  of  it,  was  filed  with  the  clerk  of  the 
dooquets  and  judgments  in  the  Queen's  Bench, 
as  directed  by  12  &  13  Vict  c.  106,  s.  137.  Judg- 
ment  was  signed,  and  execution  taken  out,  under 
the  order ;  and  the  sheriff  paid  to  A.«  from  the 
proceeds  of  the  sale  of  goods  of  B.,  the  debt  and 
costs  for  which  execution  had  issued.  After  the 
execution  and  payment  B.  became  bankrupt : — 
Held,  that  under  12  and  13  Vict  c.  106,  s.  137, 
the  order,  judgment  and  execution  were  void  as 
against  B.'s  assignees,  the  order  not  having  been 
filed  ;  and  that  the  assignees  might  recover  from 
A.  the  amount  paid  him  under  the  execution,  as 
money  received  to  their  use  as  assignees.  Ihrrow 
V.  Mayes,  18  Q.  B.  616  ;  17  Jur.  132. 

A.,  a  trader,  gave  B.  a  judge's  order  for  pay- 
ment of  a  debt  and  costs  to  be  taxed.  The  costs 
were  duly  taxed,  and  the  debt  and  costs  paid  ; 
and  afterwards,  and'within  twenty-one  days  from 
the  date  of  the  order,  B.  caused  it  to  be  filed  : — 
Held,  that  he  had  a  right  to  do  so.  Dimmack  v. 
Bowleg,  2  C.  B.,  N.  8.  642  ;  26  L.  J.,  C.  P.  231  ; 
3  Jur.,  N.  S.  1059. 

Under  preTious  Statutes.]  — An  execution 
issued  upon  a  judge's  order  was  an  execution 
obtained  by  confession  within  6  Geo.  4,  c.  16,  s. 
108.  A9tdrew8  v.  Beeks  or  Biggs,  4  Ex.  827;  20 
L.  J.,  Ex.  127. 

A  defendant  sued  adversely  consented  to  a 
judge's  order,  to  pay  debt  and  costs  forthwith, 
upon  which  judgment  was  entered  up,  and  a  fi. 
fa.  issued  on  the  9th  February,  under  which  the 
sheriff  seized  the  goods,  at  two  o'clock  of  the 
same  day.  At  three  o'clock  of  the  same  day,  a 
declaration  of  the  defendant's  insolvency  was 
filed,  pursuant  to  6  Geo.  4,  c.  16,  s.  6.  A  fiat 
issued  on  the  10th  February,  and  notice  was 
given  on  that  day  to  the  sheriff.  The  defendant 
was  adjudged  a  bankrupt,  and  assignees  were 
appointed  on  the  25th  February: — Held,  that 
the  judgment  was  a  judgment  by  nil  dicit,  and 
the  execution  a  valid  execution  protected  by  1 
Will.  4,  c.  7.  8.  7.  Bell  v.  Bidgood,  1  C.  B.  763 ; 
7  D.  &  L.  260  ;  19  L.  J.,  C.  P.  16. 


jwsm  naa  BzeaaMo.^ — lue  woms  "  Dona  uae 
executed  t/ad  levied,"  la  2  Jc  3  Vice  c.  29,  msont 
boa»  &de»  on  the  part  of  the  oiecution  creditor 
and  aheriC  Beleher  t.  Magnag,  Vi  M.  «:  W. 
102;  1  D.  t  L.  «I;  13  L.  J.,  fix.  19;  7  Jur. 
1160. 


Seisnro  and  Sal*.] — A  EheriS  being  in  posaes- 
sion  of  the  gooda  of  T.  nnder  a  fi.  fa.  oa  the 
CTening  of  Sfttnrday,  the  20th  December,  eie- 
Ciitcd  a  bill  of  sale  of  the  goods  seized  to  L., 
the  eiecntion  creditor,  containing  a  clause  of 
indemnity  by  L,  to  the  BbenS.  T.  had  pre- 
Tioualj  committed  an  act  of  bankroptcy,  upon 
wbich  be  was  aftenvatds  made  a  bankiupt, . 
Notice  of  this  act  of  bankruptcy  was  sent  t« 
L.'b  reaidence,  but  in  consequence  of  his  absence 
from  home  was  not  received  bj  him  until  Eatur- 
day.  L,  did  not  execute  the  bill  of  sale  until 
Monday,  the  ZSnd,  wbea  tbe  goods  were  de- 
livered to  bim  :— Held,  that  tbe  property  passed 
upon  the  execution  of  the  bill  of  sale  by  the 
Sheriff,  and  that  the  execotion  was  therefore 
executed  and  levied  by  seiiure  and  sale  within 
12  t  13  Tict.  c.  106,  s.  133,  ChrUtuv.  Wia- 
kiaglmt,  8  Ex.  287  ;  22  L.  J.,  Ex.  212. 

A  eeizure.of  a  trader's  goods  under  an  execu- 
tion commenced  adversely,  gives  tbe  creditor  no 
firiority  in  case  such  trader  is  made  bankrapt 
upou  a  petition  tor  adjadication  Uted  before  the 
sale  o(  the  goods,  whether  the  act  of  bankruptcy 
is  before  or  after  the  seizure.  Sutton  i.  Cooper, 
2  L.,  M.  t  P.  lOi  ;  6  Ex.  169  ;  20  L.  J.,  Ei,  153, 

Goods  seized  by  a  aheHff  under  a  fi.  fa.  were 
Talaed  and  delivered  to  the  execution  creditor, 
upon  a  bona  flde  purchase  by  hiu  ;  but  no  bill 
of  sale  was  ezecutcil : — Held,  that  there  was  a 
valid  sate  of  tbe  goods,     n&nuiman  t.  Buwker, 


before  gale,  committed  an.  act  of 
bankruptcy,  of  which  the  oreditfir  had  notice  : — 
Held,  that  tbe  words  notice  6f  any  prior  act  of 
bonkmptcy,  in  12  &  13  Vict.  c.  106,  ».  133,  have 
reference  only  to  acU  of  bankruptcy  committed 
prior  to  the  seiaure,  and  not  to  acts  of  bank- 
nq)tcy  subsequent  thereto ;  and  that,  conse- 
quently, the  creditor  was  entitled  to  the  beneSt 
of  his  execution.  JidvMrdt  v.  SBaribruok,  3  B. 
"  L.  J.,  Q.  B.  *5  ;  9  Jut.,  N.  S.  537  ; 
7  L.  T.  275  ;  11  W.  K.  33.  Affirmed,  8  Jur.,  N.  S. 
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Tbe  shi^riff  having  seised,  notice  was  given  of 
a  prior  act  of  bankruptcy  by  the  debtor,  and  a 
peution  was  filed,  under  which  be  was  adjudicated 
bankrupt ;  the  goods  reluainod  unsold,  and  the 
messenger  took  poBseseion  of  them  :— Held,  that 
the  sheriff  was  not  entitled  to  a  rule  calling 
upon  the  assignees  to  pay  him  the  expenses  cff 
preparing  for  a  sale  of  the  goods,  Searle  v, 
SlaUie,  14  C.  B.,  N.  8.  S6«. 

Bafore  the  IS  *  IS  Viet  o.  lOS,  s.  ISt.]— On 
tbe  32nd  November,  1842,  a  fi.  fa.  issued  upon  a 
judgment  obtained  against  A.,  the  partner  of  B., 
and  on  the  same  day  was  loi^id  with  the  sheriff. 
On  the  following  day  the  officer  enterei!  under  a 
warrant  granted  thereon,  and  Belied  the  whole 
Of  (be  partnership  effects.  On  the  2nd  Decem- 
ber anoOier  fi.  la.  Issued  npon  a  judgment 
against  A.  and  B.,  directed  to  the  same  sheriff, 
who  theiaupon  granted  a  warrant  to  different 
offioera :  no  actual  seiioie  was  made  under  this 
second  writ.     On   the   7th    December  each  of 


u760. 


11  i 

An  execution  is  bonfl  Sde  completed  by  sale  if 
tbere  is  a  bUl  of  sale  to  the  execution  creditor 
for  tbe  full  value,  and  the  amount  is  actually 
paid  over.    Loader  v.  Hiieaek,  1  F.  &  F.  132. 

Where  a  debtor  commits  an  act  of  biuikropti^ 
alter  his  goods  are  seized  by  a  sheriff  under  a  n. 
fa.,  the  execution  is  not  valid  as  against  the- 
Bignees,  unless  it  has  tieen  perfected  by  sole  of 
the  goods  before  the  filing  of  the  petition  for 
ailjudication  of  bankruptcy.  Young  v.  Soeback, 
Z  H.  &  O,  297  ;  32  L.  J.,  Ex.  260 ;  8  L.  T.  453. 

Where,  after  the  seizure  of  goods,  by  the 
sheriff,  the  sale  bos  been  delayed  by  an  inter- 
pleader order,  and  the  dcbtjir  is  adjudicated 
bankrupt  upon  his  own  petition  in  the  interval 
between  the  seizure  and  the  sale,  the  assignee  of 
the  bankrupt's  estate  is  entitled  as  against  the 
cxecation  creditor  to  the  proceeds  of  the  sale,  on 
the  ground  that  the  seizure  hss  not  been  per- 
fected by  sale  before  adjudication.  O'Brirn  v. 
Bradie,  1  L.  R,,  Ex.  302  ;  35  L.  J.,  Ex.  188  ;  12 
Jnr.,  N.  S.  527  ;  14  L.  T.  669 ;  14  W.  R.  840. 

An  order  tor  the  protection  of  the  property  of 
a  trader,  under  12  &,  13  Vict.  c.  106,  s.  211,  did 
not  operate  to  disentitle  a  judgment  creditor 
the  beneflt  of  a  B.  fa,  levied  by  seizure  of  the 
goods  of  the  trader  before  the  presentation  of 
the  petition.  Bottomley  v.  negiaard,  7  H.  &  N. 
6G2  ;  31  L.  J.,  Ex,  BOO  ;  8  Jur.,  N.  S,  1166  ;  7  L. 
T.  44  ;  10  W.  B.  780, 


*  of  Aatof  Bankroptaj.]— An  execution 


cCh. 


nitted  a 


t  of 


bankrupttrr  ; 
then),  under 


._  the  9th  a  flat  issued  against  t! 
which  they  were  duly  declared  bankrupts,  The 
sheriff  afterwards  sold  the  whole  of  the  partoer- 
ship  effects,  in  satisfaction  of  the  two  writs  -.-^ 
Held,  that  the  sheriff  was  not  jostifled  in  selling 
any  part  of  the  goods  to  satis^  the  second  writ, 
it  not  having  been  served  or  levied  by 
upon  the  property  of  the  bankrupts 
before  the  Issuing  of  the  fiats,  within  6  Q»o.  4. 
G.  16,  9.  108.  Jehnum  V,  Evaiu,  7  H.  *  0.240  ; 
7  Scott,  N.  B.  103E  i  1  D.  &  L,  995 ;  13  L.  J.,  C. 
P.  117. 

A  trader  on  the  15th  of  August,  1842,  com- 
mitted ad  act  of  bankruptcy,  by  assigning  all  his 
operty  for  the  benefit  of  creditors  to  trustees, 
whom  Uie  plaintiff  was  one ;  and  an  the  same 
day,  but  before  such  assignment,  a  seizure  of  a 
portion  of  the  trader's  goods  was  made  by  tie 
sheriff,  under  an  execution  at  the  suit  of  a  bonft 
flde  hostile  creditor.  On  tbe  17tb  of  Angust, 
tbe  sheriff  assigned  to  his  creditor  tbe  goods  so 
seized,  in  satisfaction  of  hie  execution.  The 
plaintiff  who  was  a! so  a  creditor  of  the  bankrupt, 
paid  off  the  judgment  creditor,  and  t«ok  an  as- 
signment of  these  goods  on  the  ISth  dt  October. 
A  fiat  was  issued  against  the  trader  on  tbe  2501 
of  January,  134,3,  at  which  time  it  was  found  by 
the  jury,  that  the  goods  remained  in  the  posses- 
sion, order  and  disposition  of  the  bankrupt : — 
Held,  that,  as  the  aelEure  was  made  under  the 
execntion  before  the  act  of  bankruptcy,  and  the 
title  of  the  judgment  creditor  would,  therefore, 
have  been  good  as  against  the  assignees,  even 
supposing  he  had  notice  of  such  act  of  bank- 
ruptcy, U1C  plaintiff  who  took  the  aEsignment 
from  him,  with  notice  o£  the  act  of  banluuptcy, 
had  also  a  title  as  a^inst  them.    Faiocett  i. 
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mdat.]«-After  a  writ  of  fi.  fa.  had  been  issued 
against  a  non-trader  and  lodged  with  the  sheriff, 
bnt  before  any  levy  had  been  made,  an  arrange- 
ment (which  the  coort  held  to  be  frandulent) 
was,  with  the  knowledge  of  the  under-sheriff, 
made  between  the  debtor  and  H.,  an  auctioneer, 
that  H.  should,  after  a  levy  had  been  made, 
purchase  goods  of  the  debtor  sufficient  to  satisfy 
the  amount  to  be  levied,  and  that  he  and  the 
debtor  shonld  at  once  select  the  goods  which  H. 
was  to  purchase.      H.  knew  that  the  debtor  was 
about  to  file  a  liquidation  petition.    On  the  19th 
of  March  the  goods  were  selected,  and  were 
pointed  out  to  B.,  a  clerk  of  the  under-sheriff, 
who  took  a  list  of  them,  which  he  handed  to  the 
under-sheriff.     Cn  the  20th  of  March  B.  seized 
the  goods  and  put  a  man  in  possession.    Shortly 
afterwards  the  debtor  filed  a  liquidation  petition, 
bat,  before  notice  of  the  petition  had  been  served 
on  the  under-sheriff,  he  had  sent  to  H.,  telling 
him  that  the  seizure  had  been  made,  and  that  the 
selected  goods  were  his  property,  and  asking  him 
to  send  a  cheque  for  the  amount  of  the  levy. 
Later  in  the  same  day  the  under-sheriff  gave  up 
possession  of  the  goods  to  a  receiver  who  had 
been  appointed  under  the  petition,  under  the 
mistaken    impression  that   the   debtor    was  a 
trader.     The  next  day  H.  sent  a  cheque  for  the 
amount  of  the  levy  to  the  under-sheriff,  and  out 
of  the  proceeds  the  execution  debt  was   paid. 
A  trustee  having  been  appointed  under  the  peti- 
tion, H.  applied  to  the  court  for  an  order  that 
the  trustee  should  deliver  up  the  selected  goods  \ 
to  him,  or  pay  him  the  amount  which  they  had 
produced.    The  trustee  had  sold  them  for  double 
what  H.  had  paid  : — Held,  that  the  goods  had 
never  become  the  property  of  H.,  and  that,  al- 
though, by  virtue  ox  the  seizure  before  the  filing 
of  the  petition,  the  execution  creditor  had  ac- 
quired a  security  for  his  debt  on  the  dobtor*s 
property,  yet  H.,  who  had  chosen  to  enter  into 
a  fin&udulent  arrangement  with  the  debtor  with 
knowledge  that  he  was  about  to  commit  an  act 
of  bankniptcy,  had  no  equity  to  be  allowcxl  to 
stand  in  the  place  of  the  execution  creditor,  not- 
withstanding the  fact  that,  by  paying  the  exe- 
cution debt,  he  had  relieved  the  debtor's  estate 
from  the  necessity  of  paying  it.    HcUl^  Ex  parte, 
Townsend,  In  re,  U  Ch.  D.  132  ;  42  L.  T.  162  ; 
28  W.  R.  566— C.  A. 

Seisnre  after  Aot  of  Bankruptcy.] — Filing  a 
petition  for  liquidation  by  arrangement  is  an  act 
of  bankruptcy  available  for  adjudication  ;  and 
the  title  of  the  trustee  relates  back  in  the  same 
manner  as  the  title  of  a  trustee  imder  a  bank- 
ruptcy.    And,  therefore,  where  a  petition  for 
liquidiation  by  arrangement  had  been  filed  by  a 
debtor  before  seizure  of  his  goods  under  an  exe- 
cution, and  notice  of  the  filing  was  given  to 
the  solicitors  of  the  execution  creditor  before 
sale,  and  the  goods  were  afterwards  sold  by  the 
shejiff  to  the  solicitors,  who  were  restrained  by 
injunction  from  removing  them : — Held,  that 
the  goods  must  be  delivered  up  to  the  trustee 
who  had  been  appointed.     Dtngnan,  Ex  parte, 
Binell,  In  re,  11  L.  R.,  Eq.  604 ;  40  L.  J.,  Bk. 
33 ;  24  L.  T.  237  ;  19  W.  B.  711.     Afltened,  6  L. 
R.,  Ch.  606  ;  40  L.  J.,  Bk.  68  ;  26  L.  T.  286  ;  19 
W.  R,  1127. 

A  warrant  of  fi.  fa.,  on  a  county  court  judg- 
ment, was  delivered  to  the  bailiff  of  a  county 
court  to  be  executed.  Later  on  the  same  day 
the  debtor  filed  a  petition  for  liquidation,  and  a 


receiver  was  appointed*  The  bailiff,  on  coming 
to  the  debtor*s  house  to  execute  the  warrant, 
found  the  receiver  in  possession  : — Held,  that 
the  trustee  under  the  liquidation  was  entitled  to 
the  goods  as  against  the  execution  creditor ;  for 
that  under  the  Bankruptcy  Act,  1869,  s.  12, 
goods  are  not,  as"  against  a  trustee  in  bank- 
ruptcy, bound  by  a  fi.  fa.  from  the  delivery  of 
the  writ  to  the  sheriff,  but  a  seizure  of  them 
before  the  act  of  bankruptcy  is  necessary.  Wil- 
liariM,  Ex  parte,  Bavies,  In  re,  7  L.  R.,  Ch.  314  ; 
41  L.  J.,  Bk.  38 ;  26  L.  T.  303  ;  20  W.  R. 
430. 


ii.  JFH^eri  Facias  against  Goods  of  Traders  for 
Sums  exceeding  bOL 

a.  W7to  is  a  Trader. 

In  order  that  the  Bankruptcy  Act,  1869,  s.  87, 
may  be  applicable,  it  is  not  necessary  that  the 
debtor  should  have  been  adjudicated  bankrupt 
as  a  trader,  but  only  that  he  should  be  in  fact  a 
trader.  Bevell  v.  Blake,  8L.  R.,  C.  P.  533  ;  42 
L.  J.,  C.  P.  165  ;  29  L.  T.  67  ;  22  W.  R.  96— Ex. 
Ch. 

After  the  sheriff,  under  a  fi.  fa.,  had  seized  the 
goods  of  a  debtor,  they  were  claimed  by  M.  under 
a  bill  of  sale.  On  the  application  of  the  sheriff 
the  court  made  an  interpleader  order.  The 
debtor  then  filed  a  petition  for  liquidation  by 
arrangement,  describing  himself  as  a  cashier, 
and  a  trustee  was  subsequently  appointed. 
Afterwards  M.  abandoned  his  claim,  and  the 
sheriff  sold  the  goods,  and  the  judgment  creditor 
claimed  the  proceeds  of  the  sale,  but  the  trustee 
having  proved  that  the  debtor  was  a  share- 
broker,  and  therefore  a  trader,  the  court  ordered 
the  balance  of  the  proceeds  of  the  sale  to  be  paid 
to  him  : — Held,  that  it  was  competent  for  the 
trustee  to  prove  the  debtor  a  trader ;  and  con- 
sequently that,  under  the  Bankruptcy  Act,  1869, 
s.  87,  the  trustee,  and  not  the  execution  creditor, 
was  the  person  entitled  to  receive  the  balance  of 
the  moneys  arising  from  the  sale  of  the  debtor's 
goods.  Itoss,  Ex  parte.  Hare,  In  re,  28  L.  T. 
450  ;  21  W.  R.  560. 

Biisolution  of  Partnership — ^Appointment  of 
Beoeiver.] — E.  and  F.  being  in  partnership  as 
wine  merchants,  F.  brought  an  action  in  the 
Chancery  Division  for  a  dissolution  of  the  part- 
nership, and  an  order  was  made  by  the  court  for 
a  dissolution  and  the  appointment  of  a  receiver, 
under  which  a  receiver  took  possession  of  the 
partnership  effects  and  carried  on  the  business, 
F.  ceasing  to  take  any  part  in  the  business,  and 
having  no  other  occupation  than  that  of  book- 
keeper to  a  trading  company.  An  action  having 
been  commenced  against  E.  and  F.  upon  bills 
accepted  by  the  firm  before  the  receiver  took 
possession,  judgment  was  signed  against  F.  and 
his  separate  property  taken  in  execution  for  a 
sum  exceeding  50Z. : — Held,  that  F.  was  not  at 
the  time  of  the  execution  a  '*  trader"  within  the 
meaning  of  s.  87  of  the  Bankruptcy  Act,  1869, 
32  &  33  Vict.  c.  71.  Dawe  v.  Vergara,  11  Q.  B. 
D.  241  ;  49  L.  T.  41 ;  47  J.  P.  583. 

(3)  What  is  an  Executicnfor  a  Sum  exceeding  bOl, 

Sxpeniet  of  Execution.]  — Judgment  having 
been  entered  up  against  a  trader  for  48/.  19^., 
the  sheriff  levied  and  sold  goods  of  the  debtor  to 


^ 
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Feame,  6  Q.  B.  20 ;  18  L.  J.,  Q.  B.  30  ;  8  Jur. 
646. 

The  ootirt  would  not  set  aside  an  execution 
issued  upon  a  judgment  obtained  by  default, 
confession,  or  nil  dicit,  and  served  and  levied  by 
seizure  upon  the  property  of  a  bankrupt  before 
his  bankruptcy  :  the  6  Geo.  4,  c.  16,  s.  108,  not 
rendering  the  execution  in  such  case  void,  but 
merely  enacting  that  the  plaintiff  in  such  execu- 
tion should  share  rateably  with  the  other  cre- 
ditora  Taylor  v.  Taylor,  5  B.  &  C.  392  ;  8  D.  & 
R.  159. 

iv.  Proceedings  by  AsHgnees, 

Before  the  12  ft  18  Viot  o.  106.]— If  a  sheriff 
took  goods  of  a  bankrupt  in  execution,  after  the 
act  of  bankruptcy  and  before  the  commission 
issaed,  and  sold  them  after  the  commission, 
trover  lay  against  him.  Cooper  v.  Chitty,  1  W. 
Bl.  66  ;  1  Burr.  20. 

If  a  creditor  accompanied  the  sheriff^s  officer 
in  levying  an  execution,  which  was  afterwards 
avoided  by  a  commission  of  bankruptcy,  trover 
might  be  maintained  against  him  by  the  assig- 
nees, though  he  had  never  received  the  goods  or 
their  value  from  the  sheriff.  Menham  v.  JSdmoTul- 
son,  1  B.  &  P.  369. 

A  sheriff  seized  the  goods  of  a  debtor  under  a 
fi.  fa.,  and  sold  and  delivered  them  to  the  judg- 
ment creditor,  in  satisfaction  of  the  debt,  after  a 
secret  act  of  bankruptcy  committed  by  the 
debtor,  but  before  the  commission  : — Held,  that 
the  seizure  and  sale  of  the  goods  were  a  wrongful 
conversion,  for  which  the  sheriff  was  liable  in 
trover  at  the  suit  of  the  assignees  subsequently 
chosen.  Balme  v.  Hutton,  3  M.  &  Scott,  1 ;  9 
Bing.  471  ;  1  C.  &  M.  262  ;  2  Tyr.  620  ;  reversing 
8,  a  2  Tyr.  17  ;  2  C.  &  J.  19  ;  2  Y.  &  J.  101. 

A  sheriff  who  after  an  act  of  bankruptcy  com- 
mitted by  a  defendant,  but  without  notice  to  the 
sheriff  of  such  an  act  of  bankruptcy,  and  before 
the  issuing  of  a  commission  against  the  defen- 
dant, seiz^  and  sold  the  goods  of  the  defendant 
under  a  fi.  fa.,  was  liable  in  trover  to  the  assig- 
nees. Garland  v.  Carlisle,  3  M.  &  W,  152  ;  4 
Bing.  N.  C.  7  ;  5  Scott,  587  ;  9  Bligh,  N.  S.  421. 

An  action  for  money  had  and  received  lay  by 
the  assignees  of  a  bankrupt  against  a  creditor 
who  had  levied  his  debt  by  fi.  fa.,  subsequently 
to  the  act  of  bankruptcy.  Sitchin  v.  Campbell, 
2  W.  Bl.  827 ;  3  Wils.  304  ;  Lofft,  208. 

Where  a  creditor  obtained  judgment  by  nil 
dicit  against  a  trader,  and  thereupon  issued  a  fi. 
fa.,  under  which  the  sheriff  seized  the  goods  of 
the  trader,  who  afterwards,  and  before  the  goods 
were  sold,  committed  an  act  of  bankruptcy,  upon 
which  a  commission  issued,  and  he  was  duly  de- 
clared a  bankrupt,  of  which  the  sheriff  had 
notice,  but  nevertheless  sold  the  goods,  and  paid 
over  the  proceeds  to  the  execution  creditor : — 
Held,  that  he  was  not  justified  in  paying  over 
the  money,  and  was  liable  to  be  sued  for  it  by 
the  assignees,  in  an  action  tot  money  had  and 
received.  Notley  v.  Buck,  2  M.  &  B.  68 ;  6  B.  & 
C.  160. 

An  execution  having  issued  against  a  trader, 
his  goods  were  seized  and  sold  under  it,  after  he 
had  committed  an  act  of  bankruptcy.  The  as- 
signees brought  trover : — Held,  that  the  jury  in 
assessing  the  damages  might  deduct  the  expenses 
of  the  sale  from  the  proceeds  of  the  goods. 
Clarke  v.  Nicholson,  1  C,  M.  &  R.  724 ;  5  Tyr. 
233. 


On  the  4th  March  the  sheriff  entered  upon  the 
premises  of  B.,  under  a  fi.  fa.  in  his  hands  at  the 
suit  of  the  defendant,  an  execution  creditor. 
When  the  sheriff  entered,  all  the  goods  of  B.  were 
in  possession  of  an  officer  of  the  Mayor's  Court, 
London,  who  had  taken  them  in  execution  at  the 
suit  of  L. ;  and  the  goods  were  also  under  a  dis- 
tress put  in  by  the  landlord  for  rent.  On  the 
9th  March  a  fiat  issued  against  B.  On  the  6th 
April  the  landlord  sold  all  the  goods,  paid  him- 
self and  Xj.,  and  paid  the  surplus  into  court,  to 
abide  the  event  of  an  issue  directed  to  be  tried 
between  the  assignees  of  B.  and  the  defendant : — 
Held,  that  the  assignees  could  not  impeach  the 
title  of  the  defendant  by  setting  up  the  claims  of 
the  landlord,  or  of  L.  Belche  v.  Patten^  6  C.  B. 
608  ;  6  D.  &  L.  370 ;  18  L.  J.,  C.  P.  69 ;  12  Jur. 
1028. 

b.  TTnder  Bankrnptoy  Act,  1869. 

i.  Fieri  Facias  against  Goods  of  Non-Traders  or 
of  leaders  for  Sums  not  exceeding  501. 

Seuure  before  Act  of  Bankmptey.V- An  exe- 
cution creditor  for  a  sum  less  than  5(m.,  who  hae 
seized  the  goods  of  a  bankrupt  before  the  com- 
mitting of  an  act  of  bankruptcy,  is  entitled  to 
the  proceeds  of  them  as  against  the  trustee, 
although  the  adjudication  is  prior  to  the  sale. 
Slater  v.  Pinder.  7  L.  R.,  Ex.  95  ;  41  L.  J.,  Ex. 
66  ;  26  L.  T.  432  ;  20  W.  R.  441— Ex.  Ch. 
Affirming  6  L.  R.,  Ex.  228  ;  40  L.  J.,  Ex.  146  ; 

24  L.  T.  631  ;  19  W.  R.  778. 

An  execution  creditor  who  has  seized  the  goods 
of  his  debtor  before  the  latter  has  committed  an 
act  of  bankruptcy  is  entitled  to  the  proceeds  of 
them  as  against  the  trustee.  Bailey,  Ex  parte, 
Jecks,  In  re,  13  L.  R.,  Eq.  314  ;   41  L.  J.,  Bk,  1 ; 

25  L.  T.  918  ;  20  W.  R.  76. 

Therefore  where  goods  of  a  non-trading  debtor 
were  seized  on  the  18th  of  February,  and  the 
debtor  died  a  petition  for  liquidation  on  the 
22nd  of  February: — Held,  that  the  execution 
creditor  was  entitled  to  the  proceeds  of  the  exe- 
cution.   Jb. 

After  the  sheriff  had  seized  the  goods  of  a 
debtor,  the  debtor  presented  to  the  county  court 
a  petition  for  liquidation  by  arrangement, 
thereby  committing  an  act  of  bankruptcy,  and 
on  the  same  day  obtained  an  injunction  restrain- 
ing the  sheriff  from  proceeding  to  a  sale.  The 
sheriff,  however,  sold  the  goods,  and  paid  the 
balance  of  the  proceeds  of  the  sale  into  the 
county  court : — Held,  that  the  execution  cre- 
ditor, and  not  the  trustee,  was  entitled  to  the 
money  in  court.  Roche,  Ex  parte,  Hall,  In  re, 
6  L.  R„  Ch.  795 ;  40  L.  J.,  Bk.  70 ;  25  L.  T.  287  ; 
19  W.  R.  1129. 

After  execution  levied  on  the  goods  of  a 
debtor,  a  petition  for  liquidation  was  filed  by 
the  debtor,  and  notice  served  on  the  bailiff.  On 
the  day  appointed  for  the  sale  an  order  of  the 
court  was  obtained  for  the  appointment  of  a 
receiver,  and  an  injunction  was  granted  to  re- 
strain further  proceedings  under  the  execution. 
Subsequently,  a  trustee  was  appointed  : — Held, 
that  the  goods  seized  were  the  property  of  the 
trustee,  and  that  the  execution  creditors  were 
not  entitled  to  be  paid  their  debt  out  of  the 
proceeds  of  the  sale.  Veness,  Ex  parte,  Otoynn^ 
In  re,  10  L.  R.,  Eq.  419  ;  39  L.  J.,  Bk.  23  ;  25 
L.  T.  311  ;  18  W.  R.  979.    But  seepreceding  case*. 


Levy  AToided  by  Fraudulent  Amuig«- 
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by  abandoning  so  muob  of  his  judgment  debt  as 
migbt  be  necessary  to  keep  the  total  amount  for 
wMch  the  goods  were  sold  under  50^.,  avoid  the 
operation  of  s.  87  of  the  Bankruptcy  Act,  1869, 
and  that,. therefore,  the  execution  creditor  and 
not  the  trustee  in  liquidation  was  entitled  to  the 
proceeds  of  the  execution.  Turner  v.  Bridgettj 
8  Q.  B.  D.  392  ;  51  L.  J.,  Q.  B.  374  ;  30  W.  R. 
586  ;  46  J.  P.  343. 

7.  Who  Entitled  to  P-roceeds, 

When  no  prior  Act  of  Bankmptoy,  and  no 
notice  within  the  14  days. ]^ An  execution  levied 
by  seizure  and  sale  of  a  tfader^s  goods  for  a  debt 
exceeding  50/.,  although  an  act  of  bankruptcy,  is 
not  for  that  reason  necessarily  a  void  proceeding ; 
and  if  the  execution  creditor  had  no  notice  of  a 
prior  act  of  bankruptcy,  and  no  notice  of  a  peti- 
tion for  adjudication  is  given  to  the  sheriff  under 
the  Bankruptcy  Act,  1869,  s.  87,  within  fourteen 
days  after  the  sale,  the  execution  creditor  is 
entitled  to  the  proceeds  of  the  sale  notwithstand* 
ing  a  supervening  bankruptcy.  VillarSy  Ex  part e^ 
Rogers^  In  re,  9  L.  R.,  Ch.  432 ;  43  L.  J.,  Bk. 
76  ;  30  L.  T.  348  ;  22  W.  R.  603.  Reversing  30 
L.  T.  104  ;  22  W.  R.  897. 

The  sheriff  may  make  a  valid  sale  by  private 
contract  of  jgoods  seized  under  an  execution,  to 
the  execution  creditor.    lb. 

If  the  sheriff  sells  goods  seized  under  the 
same  writ  on  different  days,  all  the  sales  will  be 
considered  as  one  transaction,    lb. 

An  execution  in  respect  of  a  judgment  for  a 
sum  exceeding  50Z.  levied  by  seizure  and  sale  of 
the  goods  of  a  trader  debtor  cannot  be  protected 
by  8.  95,  sub-s.  3,  since  such  an  execution  is 
itself  an  act  of  bankruptcy  by  s.  6,  sub-s.  6  ;  and 
the  execution  creditor,  therefore,  has  notice  of  an 
act  of  bankruptcy  within  s.  95,  sub-s.  3.  Keyt^ 
JEx  parte,  Skinner,  In  re,  10  L.  R.,  £q.  432 ; 
39  L.  J.,  Bk.  28  ;  18  W.  R.  918.  But  tee 
preceding  case, 

A  shenff  seized  a  trader^s  goods  in  an  execution 
in  respect  of  a  judgment  for  a  sum  exceeding 
50^.,  sold  them,  and  retained  the  proceeds.  Within 
f  oorteen  days  after,  the  debtor  filed  a  petition  for 
liquidation,  and  notice  thereof  was  served  on  the 
sheriff.  A  trustee  was  not  appointed  within  four- 
teen days : — Held,  that  the  execution  was  not 
protected  by  s.  95,  sub-s.  3  ;  that  the  petition 
for  liquidation  had  the  same  effect  as  a  petition 
in  bankruptcy,  so  far  as  to  bring  the  case  within 
8.  87  ;  and  that  the  sheriff  must  retain  the  pro- 
ceeds till  a  trustee  in  liquidation  should  be  ap- 
pointed, and  pay  them,  under  that  section,  to  the 
trustee  when  appointed.    lb. 

Petition  before  Sale,] — The  sheriff  seized  in 

exeGutioUi  under  a  judgment  for  more  than  hOl., 

goods  of  a  trader.    Before  sale,  and  whilst  the 

sheriff  was  in  possession,  the  debtor  presented  a 

petition  for  liquidation  by  arrangement,  and  the 

txnstee  appointed  under  the  liquidation  obtained 

an  order  restraining  further  proceedings  in  the 

execution  : — Held,  that  the  trustee  was  entitled 

to  the  goods  as  part  of  the  debtor's  estate,  and 

that  the  sheriff  must  give  up  possession  to  Mm. 

JiajfneTf  1^  parte,  Johnton,  In  re,  7  L,  R.,  Ch. 

326 ;  41  L.  J.,  Bk.  26  ;  26  L.  T.  306  ;  20  W.  R. 

456.     Affirming  26  L.  T.  205  ;  20  W.  R.  397. 

In  the  Bankruptcy  Act,  1869,  s.  95,  sub-s.  3, 
"  act  o^  bankruptcy  "  means  an  act  of  bankruptcy 
which  has  been  committed  at  the  time  of  seizure. 


To4hMtter,  Ea  parte^  Norton,  lit  re,  10  L»  B^ 
Eq.  425  ;  39  L.  J.,  Bk.  17  ;  18  W.  R.  890. 

Therefore, 'when  a  petition  for  liquidation  is 
presented  after  the  goods  of  the  debtor,  a  non- 
trader,  are  seized  in  execution,  and  the  sale  takes 
place  before  the  appointment  of  a  trustee,  and  no 
act  of  bankruptcy  has  been  committed  before  the 
seizure,  the  execution  creditor  is  entitled  to  the 
proceeds.    Ih. 

Sale  suspended  by  Interpleader.] — ^Where  an 
execution  for  a  sum  exceeding  bOl.  is  levied  by 
seizure  of  the  goods  of  a  trader,  but  the  sale  is 
suspended  by  an  interpleader  order,  and  before 
sale  a  liquidation  petition  is  filed  by  the  execution 
debtor,  the  case  comes  with  the  87th  section  of 
the  Bankruptcy  Act,  1869,  and  the  execution 
creditor  is  deprived  of  the  benefit  of  his  execu- 
tion. Ifalling,  Ejo  parte,  Hay  don,  In  re,  7  Ch. 
D.  167  ;  47  L.  J.,  Bk.  25 ;  37  L.  T.  809 ;  26 
W.  R.  182—0.  A. 

A  judgment  creditor  issued  execution  on  the 
goods  of  .a  trader  for  a  debt  above  502.  A  prior 
claim  was  put  in  by  a  bill  of  sale  holder,  and 
on  an  interpleader  summons  taken  ont  by  the 
sheriff,  the  judge  made  an  order,  after  payment 
of  costs,  to  pay  the  amount  of  the  debt  of  the 
bill  of  sale  holder  into  court,  and  to  pay  the 
balance  to  the  execution  creditor.  Before  sale 
the  debtor  filed  his  petition  for  liquidation. 
The  execution  creditor  claimed  the  goods,  as 
against  the  trustee,  under  the  judge's  order  :—: 
Heldj  that  the  trustee  was  entitled  to  the  goods, 
subject  to  the  claim  of  the  holder  of  the  bill  of 
sale.    lb. 

Sale  delayed  by  I^jnnction.] — ^When  the  goods 
of  a  trader  have  been  seized  under  an  execution, 
and  the  sheriff  is  prevented  from  selling  by  an 
injunction  granted  in  liquidation  proceedings 
which  afterwards  prove  abortive,  and  the  debtor 
is  afterwards  adjudicated  a  bankrupt  upon  a 
petition  presented  within  fourteen  days  after  the 
failure  of  the '  liquidation  proceedings,  the  cre- 
ditor has  no  right  to  enforce  his  execution* 
Harper,  Ex  parte,  Breinner,  In  re,  10  L.  R., 
Ch.  376  ;  44  L.  J.,  Bk.  67  ;  32  L.  T.  317  ;  23 
W.  R,  433. 

Sale  by  Bailiif  before  Time  fixed  by  Statute.  ]>- 
An  execution  levied  by  seizure  upon  the.  goods  of 
a, trader  under  a  county  court  judgment,  and 
sold  by  the  high  bailiff  by  consent  of  both  parties 
after  the  commission  of  an  act  of  bankruptcy 
of  which  the  execution  creditor  had  notice,  and 
upon  which  the  adjudication  subsequently  pro- 
ceeded, but  before  the  expiration  of  the  five 
days  required  by  the  County  Courts  Act,  1846, 
8. 106,  is  not  a  protected  transaction  ^vithin  the 
Bankruptcy  Act,  1869,  s.  95.  Bulmtr,  Exparte, 
Hughes,  In  re,  40  L.  T.  40. 

Sale  on  two  diibrent  Bays.]— 8ect.  87  of  the 
Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71), 
enacts  that,  where  the  goods  of  any  trader  have 
been  taken  in  execution  in  respect  of  a  judgment 
for  a  sum  exceeding  60/.,  and  sold,  the  sheriff 
shall  retain  the  proceeds  of  such  sale  in  his 
hands  for  a  period  of  fourteen  days,  and  upon 
notice  being  served  on  him  within  that  perioa  eC 
a  bankruptcy  petition  having  been  presented 
against  such  trader  (followed  by  an,  adjudica- 
tion), shall  hold. the  proceeds  of  such-sale,  aiEter 
deducting  expenses,  on  trust  to  pay  the  same  to 
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the  trustee.  On  the  29th  of  December,  1882,  an 
execution  was  issaed  at  the  suit  of  the  plaintiff 
against  the  defendants,  traders,  upon  a  judgment 
for  87/.  19«.  id.  debt  and  costs,  and  lodged  with 
the  sheriff,  who  on  the  same  day  seized  certain 
goods  of  the  defendants  and  sold  them  on  the 
10th  of  January,  1883,  realizing  by  that  sale 
41/.  12«.  7d.  On  the  12th  of  January  other  goods 
of  the  defendants  which  were  upon  other  pre- 
mises occupied  by  them  were  sold  under  the  fi. 
fa.,  and  realized  74/.  10s,  lOd.'  On  the  24th  of 
January,  1883,  a  petition  in  bankruptcy  was 
presented  againt  the  defendants,  under  which 
they  were  adjudicated  bankrupts  on  the  19th  of 
February.  The  sheriff  had  notice  of  the  petition 
on  the  25th  of  January  : — Held,  that  the  trustee 
was  entitled  to  the  whole  proceeds,  as  the  "  sale  " 
contemplated  by  s.  87  of  the  Bankruptcy  Act, 
1869,  was  not  completed  nntil  the  12th  of 
January,  within  fourteen  days  from  the  receipt 
by  the  sheriff  of  notice  of  the  filing  of  the  peti- 
tion. Jones  V.  Parcell,  11  Q.  B.  D.  430 ;  62 
L.  J.,  Q.  B.  672  ;   49  L.  T.  197  ;  47  J.  P.  614. 

When  Proeeedings  on  Petitieii  fiul.] — Execu- 
tion for  a  debt  above  50/.  was  levied  on  the  goods 
of  a  trader  on  the  17th  of  November.  On  the 
18th  of  November  the  debtor  filed  a  liquidation 
petition.  On  the  22nd  of  November  the  sheriff 
sold,  and  on  the  same  day  notice  of  the  petition 
was  served  on  him.  Upon  the  16th  of  December 
the  creditors  met,  and  separated  without  passing 
any  resolutions.  On  the  17th  of  December  the 
sheriff  paid  the  proceeds  of  the  sale  to  the  execu- 
tion creditor.  On  the  19th  of  December  a  peti- 
tion was  presented  against  the  debtor,  stating 
the  filing  of  the  liquidation  petition  and  the  pro- 
ceedings thereunder,  and  on  the  10th  of  January 
an  adjudication  was  made : — Held,  that  the  pro- 
ceedings under  the  liquidation  petition  came  to 
an  end  on  the  16th  of  December,  and  that,  con- 
sequently, the  execution  creditor  was  entitled  to 
the  proceeds  of  the  sale.  James^  Ex  parte ^  Con- 
don.  In  re,  9  L.  R.,  Ch.  609  ;  43  L.  J.,  Bk.  107  ; 
30  L.  T.  773  ;  22  W.  R.  937. 

On  the  23rd  of  February  the  execution  cre- 
ditor, upon  the  authority  of  a  decision  of  the 
Court  01  Appeal,  which  was  afterwards  reversed, 
paid  the  proceeds  of  the  sale  to  the  trustee  amder 
the  bankruptcy. — Held,  that  though  this  was 
a  voluntary  payment  made  under  a  mistake 
of  law,  yet  the  trustee,  being  an  officer  of  the 
court,  was  bound  to  repay  the  money  to  the 
person  properly  entitled  to  it.    lb. 

Prior  Execution  at  Suit  of  same  Party  oonsti- 
tuting  Act  of  Baakmptoj — Notice.] — ^A  creditor 
issued  execution  against  a  trader  for  a  debt 
above  50/.  After  the  goods  seized  by  the  sheriff 
had  been  sold,  the  same  creditor  issaed  another 
execution  against  the  debtor  for  another  debt 
above  50/.  The  goods  seized  under  the  second 
execution  were  sold,  and  the  money  produced  by 
the  sale  was  paid  over  to  the  creditor,  the  sheriff 
having  had  no  notice  within  fourteen  days  from 
the  sale  of  any  bankruptcy  petition  against  the 
debtor.  Afterwards  the  debtor  was  adjudicated 
a  bankrupt  upon  the  act  of  bankruptcy  com- 
mitted by  the  seizure  and  sale  under  the  first 
execution.  The  money  produced  by  the  first 
sale  was  not  paid  to  the  creditor  till  after  the 
sale  under  the  second  execution: — Held,  that, 
though  it  was  not  proved  that  the  creditor  had, 
when  the  sale  took  place  under  the  second  execu- 


tion, any  actual  knowledge  that  the  sale  had 
been  made  under  the  first,  he  must  be  deemed 
to  have  had  notice  of  the  proceedings  under 
his  own  execution,  and  must  therefore  refund 
the  money  produced  by  the  second  execution. 
DatveSy  Er  parte.  Husband,  In  re,  19  L.  B,,  £q. 
438 ;  44  L.  J.,  Bk.  62 ;  32  L.  T.  103 ;  23  W.  R. 
384. 

Two  Ezecatioiui,  one  under  and  one  over  50/.  ] 

— On  the  25th  of  November  a  sheriff  seized  the 
goods  of  a  trader  under  a  writ  of  execution  for 
191/.,  and  on  the  16th  of  December  another 
seizure  was  made  for  a  debt  of  32/.  On  the 
30th  oSi  December  the  debtor  filed  a  liqoidatioa 
petition.  At  this  time  the  sheriff  was  in  posses- 
sion, but  no  sale  had  been  made.  On  the  22nd 
of  January  a  trustee  was  appointed : — ^Held,  that 
the  creditor  for  the  32/.  was  entitled  to  proceed 
to  a  sale  under  his  execution.  Lotering,  Ex 
parte,  PeacooJt,  In  re,  17  L.  R.,  Eq.  452 ;  43  L. 
J.,  Bk.  68  ;  29  L,  T.  897  ;  22  W.  B.  365. 

Payment  by  Debtor  to  aroid  Seiiure  or  Sale.] 
— The  sheriff  having  seized  the  goods  of  a  trader 
under  an  execution    for    more  than  50/.,  the 
debtor,  before  sale,  paid  him,  on  the  18th  of 
November  and  the  21st  of  November,  two  sums 
of  100/.  and  32/.  respectively,  on  account  of  the 
debt,    llie  judgment  creditors  knew  of  and  as- 
sented to  the  payments.    The  debtor,  on  the 
24th  of  November,  filed  a  petition  for  liquida- 
tion, and  a  restraining  order  was  served  on  the 
sheriff,  who  continued  to  hold  the  sums  so  paid 
on  account.    Subsequently,  on  the  20th  of^  De- 
cember, trustees  were  appointed,  who  claimed 
the  132/. :— Held,  that  the  judgment  creditoi^ 
having  assented  to  the  payments,  were  entitled 
to  the  money  as  against  the  tmsteeB.    SUek  v. 
Holland  9  L.  R.,  Ex.  147  ;  43  L.  J.,  Ex.  112;  31 
L.  T.  121;  22  W.  R.  661. 

The  sheriff  having  received  a  writ  of  execation 
against  a  trader  for  a  debt  exceeding  60/.,  the 
debtor,  on  the  24th  of  July,  before  any  levy  had 
been  made,  paid  to  the  sheriff*s  officer,  a  large 
part  of  the  debt  in  a  bill,  a  cheque  drawn  by 
another  person,  and  bank  notes.    On  the  25th 
of  July  the  sheriff's  officer  asked  the  crediton 
whether  they  would  accept  in  part  payment 
what  the  debtor  had  given  him,  and  shewed 
them  the  bill.    Thej  expressed  their  assent    On 
the  26th  of  July  (Saturday)  the  debtor  filed  a 
liquidation  petition,  and  a  receiver  was  appointed. 
On  the  28th  of  July  the  sheriff's  officer,  havii^ 
received  the  remainder  of  the  debt  from  another 
person  liable  for  it,  paid  the  whole  to  the  credi- 
tors : — Held,  that  the  transaction  was  a  payment 
under  pressure ;  and  that  the  creditors  were  not 
bound  to  hand  over  to  the  trustee  the  bOl  of  ex- 
change, the  cheque,  or  the  bank  notes.    Br»h, 
Ex  parte,  HassaXl,  In  re,  9  L.  R.,  Ch.  301 ;  43  L. 
J.,  Bk.  49  ;  30  L.  T.  103  ;  22  W.  R.  395.  Revcnini? 
43  L.  J.,   Bk.  35.;    29  L.   T.   663  ;   22  W.  R. 
206. 

Z,  Bight  qf  Sheriff  to  Expeiue4. 

A  sheriff's  officer  seized  the  goods  of  a  tnder 
debtor  under  a  fi.  fa.  for  more  than  50/^  va^ 
advertised  them  for  sale.  Before  the  sale  could 
take  place  the  debtor  filed  a  petition  for  iKjoida- 
tion,  and  the  trustee  obtained  an  injonctioa  re- 
straining the  sale,  and  possession  was  then  givvn 
up.    Upon  the  application  of  the  sheriff  for  bis 


Old  not  a&ect  tbe  nght  of  the  slieris  to  be  piud 
by  the  trustee  the  necessary  eipenBes  ot  pOBSes- 
aion  and  of  prepariog  tor  sale.  Orayer^/l,  In  re, 
JiTawning,  Ike  parte,  8  Ch.  D.  696  ;  47  L.  J.,  Bk. 
M  ;  38  L.  T.  364  ;  26  W.  R.  669, 

A  BheriS  seized  sootLi  nnder  a  fl.  fa.  delivered 
to  him  indoreed  to  levy  a  gam  for  the  debt  and 
interest,  beddea  fees,  poaodase  and  other  inc[- 
dental  expenses.  Before  sale  he  had  notice  of  a 
eompoaition  in  bankraptcy  proceedioga,  accepted 
W  the  execution  creditor  Irom  the  debtor. 
Thereupon  he  was  requested  to  withdraw  by  the 
execution  debtor,  but  refused,  except  npon  pay- 
ment of  his  fees  and  posseaaion  money.  The 
execution  creditor  took  no  further  steps  in  tbe 
matter,  neither  directing-  him  to  sell  nor  counter- 
manding the  execution  of  the  writ.  The  sheriff 
sold  goods  to  lery  the  sum  required  to  meet  his 
fees,  possessioD  money  and  expenses  of  levy:' 
The  execution  debtor  btonght  trover  and  tres- 
pan  against  him; — Held,  that  the  debt  being 
Mrred  by  the  acceptance  of  the  composiHoQ, 
the  execution  creditor  had  lost  his  right  to  levy 
in  respect  of  the  debt,  and  that  the  right  of  tbe 
aherin  to  levy  for  his  fees,  possession  money  and 
expenses  fell  with  the  right  to  levy  the  debt, 
and  therefore  that  the  action  was  maintainable, 
Siieary  v.  Aidv,  1  Ex.  D.  299  ;  4S  L,  J.,  Ex.  803  ; 
3iL.  T.  101. 

w.  Liability  pf  Sheriff. 

In  order  to  make  a  sheriff  liable  for  p*ying 
over  the  proceeds  of  an  eiecution  before  the 
expiration  of  the  fourteen  days  during  which 
the  Bankmptcy  Act,  1869,  s.  67,  requires  him  to 
hold  the  same  in  the  case  of  a  trader  debtor,  the 
notice  served  on  him  under  that  section  most 
clearly  establish  the  identity  between  the  debtor 
to  whose  bankruptcy  the  notice  refers  and  the 
person  whcae  goods  the  sheriff  has  sold,  Spooner, 
Ex  parte,  SmUh,  In  re,  10  L,  R.,  Ch.  fts  ;  44 
L.  J.,  Bk.  34  ;  31  L.  T,  49* ;  23  W.  R.  304. 
AfBnning  44  L.  J.,  Bk,  7  ;  23  W,  S.  56. 

Od  the  foDrteenth  day  after  tbe  sheriff  had 
sold  under  an  execntion  the  goods  ot  one  W. 
Smith,  a  jn^ment  debtor,  tbe  debtor's  solicitor 
serrcd  upon  the  sheriff  a  notice  intitled  in  an 
action  other  than  that  under  the  judgment  in 
which  the  sheriff  had  sold  the  goods,  stating  that 
"  the  said  W.  Smith,  one  of  the  above-named 
defendants,"  had  that  day  filed  a  petition  for 
liquidation  by  arrangement: — HeUl,  that  the 
notice  was  not  sufficient  to  make  the  sheriff 
liable  for  the  proceeds  of  sale  which  he  had  paid 
OTer  to  the  execution  creditor,»8  it  did  not  shew 
on  its  face  that  the  debtor  who  had  filed  tbe 
liquidation  petition  was  the  person  whose  goods 
tbe  sheriff  had  sold.    lb. 

When  the  sheriff  lias  sold  under  an  execntion 
the  goods  uf  a  peison  who  is  not  evidently  a 
trader,  and  notice  of  the  filing  of  a  liquidation 
petition  is  given  to  the  sheriff  under  the  Bank- 
ruptcy Act,  1869,  a.  87,  it  should  give  such  in- 
formation to  the  sheriff,  that  he  may  identify 
the  debtor  with  the  person  whose  goods  have 
been  sold,  and  may  infer  that  he  is  a  trader.     lb. 

iii.   When  Compentie*  retolvtd  on. 
An  Bxccntion  iggued  after  petition,  but  befoie 
rveolntion  for  a  composition,  is  not  affected  by 


116  ;  23  W.  K.  886.     Altirming  33  L.  T.  61. 

A  creditor  sued  out  a  fi.  fa.  and  delivered  it  to 
the  sheriff.  Earlier  in  the  same  day  the  debtot 
Gled  a  petition  for  liquidation  or  composition, 
and  he  afterwards  obtained  an  injunction  re- 
straining the  proceedings  in  the  execution.  At 
the  first  meeting  of  ci^itors  a  resolution  was 
passed  to  accept  a  composition  : — Held,  that  the 
creditor  was  entitled  to  proceed  with  his  execu- 
tion.   /*. 

Where  a  sheriff,  who  has  seized  goods  of  a 
trader  under  a  &,  fa.  for  an  amoont  exceediDg 
602.,  receives  notice  within  fourteen  days  of 
a  bankruptcy  petition  having  been  presented 
against  the  trader,  and  subsequently  a  resolu- 
tion for  composition  is  duly  passed  and  regis- 
tered, the  sheriff  ought  to  pay  the  proceeds  ot 
tbe  eiecntion  to  the  execution  creditor.  Leader 
r.  Knight,  26  W.  R.  897— C.  A.  Affirming  26 
W.  R.  813. 

But  where  an  Injonction  had  been  gTant«d, 
prior  to  the  composition  proceedings  being  re- 
solved on,  restraining  the  sheriff  from  further 
proceedings  till  furtl^  order,  and  it  was  stated 
at  the  bar  on  his  behalf,  but  was  not  apparent 
on  the  pleadings,  that  before  the  execntion  cre- 
ditor could  have  got  the  injunction  dissolved 
after  the  registration  of  the  composition  for 
resolution,  an  order  was  made  by  tne  Conrt  of 
Bankruptcy  snmmoning  a  fresh  meeting,  nnder 
which  order  the  resolution  for  composition  was 
subsequently  vacated  and  a  liquidation  by  ar- 
rangement resolved  upon ;  the  court  gave  the 
sheriff  leave  to  amend,  to  state  these  facts,  and 
to  raise  the  poiut  as  to  whether  the  plaintiff 
could  have  obtained  the  diaijolution  of  the  in- 
junction during  the  pending  proceedings  in  the 
Bankruptcy  Court,     lb. 

It  IB  not  competent  for  a  debtor  by  presenting 
a  petition  and  effecting  a  composition  with  his 
creditors,  without  the  appointment  ot  a  trustee, 
or  any  change  of  property,  to  deprive  a  creditor 
of  the  advantage  of  a  i*w£ul  seiiure  of  goods 
made  before  the  presentation  of  the  petition, 
and  without  notice  ot  any  act  of  bankruptcy. 
Birmingham  Qatlight  rmd  Coke  Company,  Ex 
parte,  Adant,  In  re,  11  L.  R.,  Bq.  204  ;  40  L.  J., 
Bk.  1  ;  24L.  T.  42;  19  W,  R.  123. 

A.  being  indebted  to  a  gas  company,  the  com- 
psny,  under  the  powers  given  them  by  their  act, 
obtained  on  the  29th  of  July,  1870,  a  warrantfor 
the  seizure  of  his  goods,  which  warrant  was  im- 
mediately executed.  Later  in  the  day  he  filed  a 
petition  for  liquidation  by  arrangement,  and  ap- 
plied to  the  registrar  of  the  local  county  court 
for  an  order  restraining  the  sale  of  goods,  which 
order  was  granted.  Meetings  of  creditors  were 
af  terwanls  duly  held,  and  tbe  creditors  resolved 
'    accept  a  compoation  of  5*.  in  the  pound  ;  no 

istee  Deing  appointed.    The  debtor  afterwards 

jilied  for  and  obtained  from  the  registrar  an 

ler  on  the  gas  company  to  re-deliver  to  the 
applicant  the  goods  seiicd  : — Held,  that  the  order 
waa  wrong,  and  must  be  discharged,     lb. 

On  filing  a  liqoidation  petition  an  injunction 
was  at  once  granted,  ex  parte,  restraining  a 
creditor  from  proceeding  further  in  an  action  in 
which  he  had  recovered  judgment  against  the 
debtor.  The  next  day  the  creditor  delivered  a 
fi.  fa.  to  the  sheriff.  He  did  not  deny  that, 
before  he  did  so,  he  knew  of  the  restraining 
otiler.    The  crediti^i  reaolved  apon  a  compoai- 
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tion : — Held,  that  the  jadgment  creditor  wiis 
not  entitled,  after  the  registration  of  the  resoln- 
tion,  to  enforce  his  execution  a^i^ainst  the  debtor. 
LetoiM^  In  re,  Mauthner^  Ex  parte y  3  Ch.  D.  113 ; 
45  L.  J.,  Bk.  125. 

A  majority  of  the  creditors  of  a  bankrupt  re* 
solved  that  his  bankruptcy  should  be  annulled 
and  a  composition,  to  h^  secured  by  an  assign- 
ment of  his  personal  property  to  the  trustee 
under  the  bankruptcy,  accepted.  This  scheme 
was  approved  by  the  court,  and  an  order  annul- 
ling the  bankruptcy  was  made.  Thereupon  a 
dissentient  creditor  who  had  issued  execution 
before  an  act  of  bankruptcy  had  been  committed, 
but  who,  if  the  bankruptcy  had  continued,  would 
have  lost  the  benefit  or  his  execution,  instructed 
the  sheriff  to  sell.  On  the  application  of  the 
trustee,  the  court  granted  an  injunction  restrain- 
ing him  from  taking  proceedings  under  his 
execution,  BtUyardy  Kr  parte ,  Ckidley,  In  re, 
1  Ch.  D.  177 ;  45  L.  J.,  Bk,  49 ;  33  L.  T.  563 ; 
24  W.  R.  182— C.  A, 

A  non-assenting  creditor  of  a  oompounding 
debtor,  under  s.  126  of  the  Bankruptcy  Act,  1869, 
against  whom  no  equity  can  be  raised  by  reason 
of  his  personal  conduct,  can  acquire  a  -valid 
security  for  his  debt  by  levying  an  execution  on 
the  debtor  s  goods  at  any  time  before  the  regis- 
tration of  the  extraordinary  resolution  accepting 
the  composition.  McLaren,  &  parte,  McColla, 
In  re,  16  Ch.  D.  634 ;  60  L.  J.,  Ch.  203 ;  44  L.  T. 
86  ;  29  W.  B.  389- C.  A. 

Preienoe  of  Creditor  at  Meeting  when  raising 
no  Sqnity  against  him.]— The  mere  fact  that  a 
judgment  creditor,  who  is  entered  in  the  debtor's 
statement  of  afEairs  as  having  no  security  for  his 
debt,  is  present  in  silence  at  the  first  meeting  of 
the  creditors,  not  proving  his  debt  or  taking  any 
other  part  in  the  proceedings,  will  not  raise  an 
equity  against  him  so  as  to  prevent  his  levying 
an  execution  on  his  judgment,  and  thus  acquiring 
a  valid  security  for  his  debt  before  the  registra- 
tion of  an  extraordinary  resolution  accepting  a 
composition.    Ih, 


iv.  Elegit, 

Elegit.] — Under  a  writ  of  elegit  the  sheriff  is 
entitled  to  seize  the  debtor's  goods  at  once,  be- 
fore the  holding  of  the  inquisition,  and  from  the 
time  of  the  seizure  the  creditor  becomes  a  secured 
creditor  within  the  meaning  of  s.  16  (sub-s.  5)  of 
the  Bankruptcy  Act,  1869.  S.  87  has  no  appli- 
cation to  a  seizure  of  goods  under  an  elegit. 
Abbott,  Ex  parte,  Oourlay,  In  re,  15  Ch.  D.  447  ; 
50  L.  J.,  Ch.  80 ;  43  L.  T.  417  ;  29  W.  R.  143— 
C.  A.  Affirming  S,  C,  sub  nom.  Gourlay^  In  re, 
Ormandy,  Ex  parte,  49  L.  J.,  Bk,  23  ;  42  L.  T, 
155. 

Ezecnted  by  Seisure  but  not  by  Sale  after 

but  without  H otioe  of  Aet  of  Bankmptegr — ^Be- 
laUon  baok.] — ^After  an  act  of  bankruptcy  had 
been  committed,  a  judgment  creditor  for  a  sum 
exceeding  50^.,  without  notice  of  the  act  of  bank- 
ruptcy, issued  an  elegit  against  the  goods  of  the 
bankrupt  (there  being  no  land)  ;  but  before 
inquisition  proceedings  preparatory  to  sale  had 
been  commenced,  a  bankruptcy  petition  founded 
an  the  act  of  bankruptcy  was  presented,  and  the 
sheriff  was  restrained  :-r-Held,  that  the  tranaac- 
tion  was  not  protected  by  suiMi.  3  of  s.  95.  SaUger, 


Ex  parte,  Chifm,  In  re,  17  Ch.  D.  839  ;  50  L.  J., 
Ch.  687  ;  44  L.  T.  662  ;  29  W.  R.  808. 

DeliTory  by  Sheriff  to  Creditor.] — A  credi- 

tor  to  yrhom  goods  ol  the  bankrupt  have  been 
delivered  by  the  sheriff,  under  a  writ  of  elegit 
issued  after  the  act  of  bankruptcy  (of  which  the 
creditor  bad  no  notice)  on  which  the  adjudication 
is  founded,  ia  pxortected  under  sub-s.  3  of  s.  95  of 
the  Bankruptcy  Act,  1869,  against  the  title  by 
relation  back  of  the  trustee  in  bankruptcy.  T^ 
fact  that,  after  seiaure,  but  before  sale,  of  the 
goods,  the  creditor  had  notice  of  another  act  of 
banknptcy  committed  by  the  bankrupt  after 
seizure  but  before  sale,  will  not  prejudice  the 
title  of  the  creditor.  Vale,  Ex  parte^  Bannister, 
In  re,  18  Ch.  D.  137  ;  60  L.  J.,  Oh.  787  ;  45  L.  T. 
200  ;  29  W.  B.  865— C.  A. 

V.  Equitable  Execvtion, 

Sqnitablo  Sxoention — BooeiTer.]— A  judgment 
creditor  became  the  transferee  of  a  legal  mort- 
gage of  leaseholds  belonging  to  the  judgment 
debtor.  He  then  commenced  an  action  in  the 
Chancery  Division,  claiming  an  accoont  and 
pa3rment  of  what  was  due  to  him  on  both  mort- 
gage and  judgment ;  or  a  sale  of  the  property 
and  payment  out  of  the  proceeds  ;  and  the  ap- 
pointment o|  a  receiver.  On  the  same  day  he 
obtained  ex  parte  an  order  extending  over  eight 
days,  appointing  an  interim  receiver  of  the  rents, 
without  security.  On  the  eighth  dav  he  obtained, 
on  notice,  an  order  absolute  for  the*  appointment 
of  the  same  person  to  be  receiver  of  the  rents, 
upon  his  giving  security.  On  the  same  day  the 
debtor  filed  a  liquidation  petition,  and  a  receiver 
of  his  property  was  appointed  by  the  Court  of 
Bankruptcy.  It  did  not  i4>pear  whi<^  receiver 
was  appointed  first.  The  receiver  in  the  action 
never  gave  security.  The  creditor  had  not  sued 
out  an  elegit  \ — ^Held  (affirming  the  dedaion  of 
Bacon,  C.  J.),  that  the  appointment  of  the 
receiver  in  the  action  was  such  a  delivery  in 
execution  by  lawful  authority  of  the  mortgaged 
lands,  within  the  meaning  of  s.  1  of  the  act  27  i: 
28  Vict,  c  112,  as  to  render  the  judgment  credi- 
tor a  secured  creditor,  within  the  meaning  of 
s.  16,  suUs.  5,  of  the  Bankruptcy  Act,  1869,  and 
that  he  was  entitled  to  hold  the  lands  as  a 
security  for  his  judgment  debt  as  well  as  for  his 
mortgage  debt  Etans,  Ex  parte,  Watkinf,  In 
re,  13  Oh.  D.  252  ;  49  L.  J.,  Bk,  7 ;  41  L.  T.  565  ; 
28  W.  R.  127—0.  A. 

Sqnitabie  SioeatioB  —  9oooiver  ajppeiBtoi 
without  H  otioo  of  Aet  of  Baakraptey—Baonvar 
proTiondy. appointed  by  Court  of  Baakimpley.^ 

— 8.  recovered  judgment  for  a  debt  against  C. 
and  issued  an  elegit.  The  riieriff  returned  that 
the  debtor  had  no  lands  which  he  could  sa8& 
0.  had  leasehold  property  which  was  subject  to 
mortgages.  B.  thereupon  obtained  the  appoint- 
ment of  a  receiver  of  the  rents  of  the  leasehold 
property  without  prejudice  to  the  rights  of  the 
prior  incumbrancers.  On.  the  same  day  a  peti- 
tion for  adjudication  in  bankruptcy  was  filed 
against  O.,  and  a  receiver  was.  appointed  in 
bankruptcy  a  few  minutes  befofi9  the  appoint- 
ment of  the  receiver  in  the  action.  C.  afterwards 
filed  a  petition  for  liquidation,  the  same  receiver 
was  appointed  in  the  liquidation  as  had  been 
appointed  in  the  bankrupt<7,  and  resolutioos 
were  passed  for  liquidation  fit  his  affauB  b;- 
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arrangement.  8.  had  not,  until  some  days  after 
the  appointment  of  his  receiver,  any  notice  that 
C.  had  committed  an  act  of  bankruptcy,  or  that 
any  proceedings  in  bankruptcy  were  pending 
against  him  : — Held,  that  as,  at  the  time  when 
S.  obtained  equitable  execiltion  by  the  appoint- 
ment of  a  receiver,  the  property  was  legally 
though  not  actually  in  the  possession  of  the 
receiver  appointed  by  the  Court  of  Bankruptcy, 
the  equitable  execution  was  ineffectual,  and  was 
not  protected  by  s.  95,  sub-s.  2,  of  the  Bankruptcy 
Act,  1869.  8aU  v.  Cooper^  16  Ch,  D.  544  ;  50  L. 
J.,  Ch.  629  ;  43  L.  T.  682  ;  29  W.  R.  653— C.  A. 

vi.  Sequestration. 

ChoM  in  Aotion.] — The  mere  issuing  of  a  writ 
of  sequestration  against  a  defendant  and  the  ser- 
▼ioe  of  it  on  a  debtor  to. him,  or  a  trustee  of  a 
fund  for  him,  without  anything  further  being 
done  to  render  the  sequestration  effectual  against 
the  debt  or  fund,  is  not  enough  to  mal^  the 
plaintiff  a  secured  creditor  of  the  defendant 
witnin  the  meaning  of  the  Bankruptcy  Act,  1869. 
iVefoow,  JBrpartCt  Moare,  In  re^  14  Ch.  D.  41;  49 
L.  J.,  3k.  44 ;  42  L.  T.  389 ;  28  W.  R.  564— C.  A. 

2.  On  Cbown  Process. 

An  adjudication  in  bankruptcy  and  appoint- 
ment of  an  official  assignee  took  place  on  the 
same  day  on  which  an  extent  issued  against  the 
bankrupt  for  a  crown  debt,  but  at  an  earlier 
period  of  the  day  :  —  Held,  that  the  extent 
operated  from  the  first  moment  of  the  day,  and 
the  title  of  the  crown  prevailed.  JEdwards  v. 
Beg,  (in  error),  9  Ex.  628  ;  2  C.  L.  R.  590 ;  23 
L.  J.,  Ex.  42  ;  18  Jur.  384— Ex.  Ch. 

A  penalty  for  not  paying  the  excise  duties,  in- 
carred  before  an  act  of  bankruptcy,  but  not  sub- 
stantiated by  conviction  till  after,  continues  a 
lien  upon  the  estate  m  the  hands  of  the  as- 
signees, and  may  be  distrained  for.  Stavey  v> 
Hulse,  2  Dougl.  411  ;  A  P.,  Bew  v.  Fowler,  2 
Dougl.  416,  n. 

If  a  soap-maker,  having  incurred  a  forfeiture 
for  concealing^  soap,  contrary  to  1  Geo.  1,  c.  2,  s. 
36,  became  bankrupt,  and  a  provisional  assign- 
ment of  his  estate  was  made,  after  which  the  soap 
was  condemned,  and  the  bankrupt  convicted, 
and  thereupon  a  warrant  issued  to  levy  the 
penalty  on  his  goods  generally,  such  a  warrant 
was  bad,  and  could  not  justify  a  seizure  of  the 
60M>  in  the  hands  of  the  assignees.  Austin  v. 
Whitefusad,  6  T.  R.  436. 

Personal  estate  was  seized  under  the  crown's 
extent,  which  was  afterwards  set  aside  for  ir- 
regnlarity,  and  the  effects  ordered  to  be  de- 
livered up  to  the  assignees  of  the  debtor,  duly 
appointed  under  a  commission  of  bankruptcy 
sued  out  after  the  teste  of  the  extent ;  a  second 
extent,  tested  the  day  the  first  was  set  aside, 
and  subsequently  to  the  assignment,  was  issued, 
and  delivered  to  the  sheriff,  l^ore  the  execution 
of  the  order  for  deUvery  of  the  goods  to  the  as- 
signees, the  sheriff  still  holding  them  in  his  cus- 
tody:— Held,  that  the  property  in  the  effects 
had  been  changed  and  transferred  by  the  assign- 
ment ;  that  tfie  crown  had  no  lien  thereon,  and 
consequently  that  the  assignees  were  entitled  to 
reduce  them  into  possession.  Benf  v.  Marsh. 
K'Cld-  &  Y.  250. 

Although  a  warrant  of  the  commissioners  of 
the  land-tax  is  not  equal  to  an  extei^t,  so.  as  to 


bind  the  goods  of  a  bankrupt  from  the  date,  yet 
if  a  collector  becomes  bankrupt,  and  his  goods 
are  afterwards  seized  under  a  warrant  from  the 
ooTOmiflsioners  before  the  actual  execution  of 
the  assignment,  the  king's  debt  must  be  satisfied. 
Jlex  V.  JonsSf  8  Price,  108. 

A.  k  B.,  bankers  in  London,  had  in  their 
hands,  at  the  time  of  their  bankruptcy,  cash  and 
short  bills  belonging  to  C.  &  D.,  bankers  in  the 
country.  The  cash  was  the  excise  duties  re- 
mitted by  the  country  bankers  to  and  received 
by  the  London  bankeis,  and  against  which  the 
former  had  given  to  the  commissioners  the 
latter's  acceptances.  In  respect  of  the  duties  an 
extent  had  issqed : — Held,  that  the  crown  had  a 
right  to  elect  against  what  securities  it  would 
go  ;  and,  on  the  consent  of  the  Attorney-Gene- 
ral, the  short  bills  were  ordered  to  be  delivered 
up.    BoiPtoni  Ejs  parte,  1  Rose,  15. 


3.  On  Actions. 

Abatement  or  Contlniianoe  of  Actions  on 
Bankruptcy  of  Parties.] — In  an  action  issue  was 
joined,  and  notice  of  trial  was  given  by  the  sole 
plaintiff.  He  then  filed  a  liquidation  petition, 
and  a  trustee  of  his  property  was  appointed. 
When  the  action  came  on  for  trial  no  one  ap- 
peared either  for  the  plaintiff  or  for  the  trustee, 
and  there  was  no  evidence  that  any  notice*  of 
the  action  had  been  served  on  the  trustee : — 
Held,  that  Old.  L.,  r.  1,  applies  only  when  the 
cause  of  action  survives  or  continues  in  some 

Eerson  who  is  before  the  court ;  that  the  action 
ad  abated,  and  that  the  only  order  the  court 
could  maJce  was  to  strike  it  out  of  the  list. 
Mdridae  v.  Burgess j  7  Ch.  D.  411 ;  47  L.  J.,  Ch. 
342  ;  38  L.  T.  232  ;  26  W.  R.  435. 

When  two  of  five  defendants,  jointly  and 
severally  liable  to  the  plaintiff,  had  become 
bankrupt  :—Held,  that  the  action  might  proceed 
against  the  other  three  defendants  without 
bringing  the  trustees  in  bankruptcy  of  the  two 
buikrupt  defendants  before  the  court,  or  giving 
them  notice  of  the  proceedings.  Lloyd  v.  Dim- 
maiky  7  Ch.  D.  398  ;  47  L.  J.,  Ch.  398  ;  38  L.  T. 
173  ;  26  W.  R.  458. 

When  a  defendant  is  adjudicated  bankrupt 
after  action  brought,  upon  an  act  of  bankruptcy, 
which  occurred  Iwfore  action  brought,  the  plain- 
tiff may  confess  that  the  property  claimed  was 
in  the  order  and  disposition  of  the  defendant  at 
the  date  of  the  act  of  bankruptcy,  and  sign 
judgment  under  Ord.  XX.  r.  3,  for  his  costs. 
Champi^m  v.  Fomiby,  7  Ch.  D.  373 ;  47  L.  J., 
Ch.  395  ;  26  W.  R.  391. 


See  further,  title  PracTOOB  <PrO( 
Change  of  Parties^, 


on 


Aetlon  against  Bankrupt.] — ^The  Bankruptcy 
Act,  1869,  s.  12,  which  limits  the  remedy  against 
the  property  or  person  of  an  adjndicated  bank- 
rupt, in  respect  of  a  provable  debt,  to  the  man- 
ner directed  by  the  act,  does  not  prevent  an 
action  being  brought  for  such  debt.  Marshall 
V.  King,  31  L.  Ti  611 ;  23  W.  R.  92.  - 

The  plaintiff  contracted  to  repair  a  boiler  be« 
longing  to  the  defendants  During  the  perfoim- 
ance  of  the  contract  the  defendant  was.adjndi- 
cated  bankrupt.  The  plaintiff,  without  know- 
ledge of  the  adjudication,  obtained  a  bill  of  ex- 
ohange  as  security  for  the  amount  due  for  his 
labour.    The  defendant  did  not  obtain  his  di8>- 


the  ftdjadicBtion  in  bankruptcy : — Held,  tb&t 
withoat  an  order  of  discharge,  the  bankraptcj 
wu  no  answei  to  tbe  HctioD,  B^d  «Ibo  that  tdere 
was  sood  consideration  for  the  Bcconiit  stated. 
lb. 

Ob  Eigltti  of  Aetion  VMtad  ia  Baskrvpt]— 
In  on  action  against  attomejs  for  b^eal^h  of 
dnty  in  failing  to  procure  the  beat  price  for  the 
equity  of  redemption  of  premises  of  the  plaintiff, 
which  had  been  entrusted  to  thetn  for  et.le,  the 
declaration  alleged  as  special  damage  that  the; 
"  n-ell  knew  that  if  the  plaintiff  did  not  obtain  a 
reasonable  price,  his  bankruptcy  would  be  the 
necessary  and  inevitable  conMqnence,"  and  fur- 
ther, that  in  consequence  of  the  breach  of  dnty 
allied,  he  was  adjudicated  bankrupt  The; 
pleaded  hia  bankruptcy  :— Held  (by  a  majority 
of  the  court),  that  the  plea  was  good,  that  the 
canse  of  action  passed  to  the  assignees,  and  that 
the  knowledge  that  bankruptcy  would  follow 
from  the  breach  of  duty  nikde  no  difference. 
Mnrgan  T.  SUMe.  7  I^  B.,  Q.  B.  611  ;  41  L.  J., 
Q.  B.  260  ;  26  L.  T.  906. 

4.  On  Comtkacttb. 

A  contract  for  the  constraction  of  a  chattel 
under  which  the  parchase-money  is  lo  be  paid  by 
instalments  during  the  progress  of  the  work  is 
not  necessarily  dusolTcd  by  the  insolvency  of 
the  purchaser  before  its  completion,  but  the  in- 
■olrent  purchaser  has  the  right  to  have  the 
chattel  completed  for  the  benefit  of  his  estate,  or 
he  may,  by  giving  notice  to  the  vendor,  abandon 
the  contract,  the  vendor  proving  against  his 
estate,  for  damages ;  and  this  ia  so,  whether 
under  the  terms  of  the  contract  the  property  in 
the  unfinished  chattel  has  passed  to  the  pur- 
chaser subject  to  the  vendor's  lien  for  unpaid  in- 
stnlmenta,  or  whether  it  remains  in  the  vendor, 
subject  to  a  charge  in  favour  of  the  purchaser 
for  the  instalments  he  has  paid.  Lambtrm,  Ex 
parte,  Lindtay,  In  re,  10  L.  R.,  Ch.  405;  44 
X.  J.,  Bk.  81  ;  32  L.  T.  380  ;  23  W.  R.  662, 

When  an  insolvent  purchaser  abandons  such  a 
contract,  having  previously  g;iven  acceptance* 
for  the  instalments  due,  the  holder  of  these  ac- 
ceptances, in  the  event  of  the  subsequent  in- 
solvency of  the  vendor,  vrill  have  no  right,  under 
the  mle  in  Waring,  En  parte  (19  Ves.  345),  to 
have  the  chattel  sold,  and  the  proceeds  applied 
in  discharge  of  the  acceptance*.    lb. 

On  Contrasts  of  A^onoy.l — The  bankruptcy  of 
an  agent  is  not  per  se  a  defence  to  an  action  for 
wrongful  dismimal,  even  thoueh  the  agent  is  to 
receive  moneys  on  account  of  his  principal.  The 
fitneea  of  the  agent  to  perform  his  duties  ia  a 
question  for  a  jury.  M'Call  v.  Aiutraliaji  Neat 
<Jo.,  18  W.  R.  188. 

On  Contnut  for  Sals  of  Goods.]— An  iron  com- 
pany in  October,  1874,  contracted  to  supply  a 
steel  company  with  iron  at  a  certain  price,  to  be 
delivered  in  monthly  inBtalments,ima  to  be  paid 
for,  as  to  tome,  by  bills  at  four  months,  ana  as 
to  the  rest,  by  cash  at  a  certain  length  of  credit. 
The  instalments  were  delivered  till  the  month  of 
February,  1876,  inclusive,  in  which  month  the 
pm^baaing  company  called  a  meeting  ai  tbeir 
principal  creditors,  and  stated  tiiat  Oiej  wen 


of  credit  in  thmr  existing  contracts,  whidb  how- 
ever was  Tefnsed  them.  The  telling  eomptny 
then  refused  (o  deliver  any  more  iron  except 
upon  immediate  cash  payments,  and  in  conse- 
quence of  that  refnaa!  the  purchasing  company 
gave  notice  to  rescind  the  contract.  The  por- 
chasing  company  continued  to  can?  on  the 
business  after  the  meeting,  and  endeavoured  Id 
raise  fresh  capital  by  issuing  preference  shsita. 
but  in  June,  1876,  they  pa^ed  a  rfaolution  for 
winding-up.  The  selling  company  claimed  W 
prove  for  damages  for  breach  of  the  ccmtrirt 
against  the  estate  of  the  porchasing  company  :— 
Held,  that  there  was  no  snch  declaration  of  in- 
solvency at  the  meeting  in  February  as  to  justify 
the  selling  company  in  refusing  to  deliver  iron 
eicept  for  cash  payments ;  and  consequenUT 
that  the  purchasmg  company  had  a  right  to 
rescind  the  contract ;  and  the  claim  for  daniigM 
was  dismissed.  Plitnix  Batemer  St^  Cam- 
pany.  In  re,  GtrH/t-rlk  ffitmitite  Inm  (^impaf. 
Er  parte,  4  Ch.  D.  108  ;  46  L.  J„  Ch.  116 ;  J5 
L.  r  776  ;  25  W.  R.  187— C.  A. 

In  order  to  jnstify  the  vendois  in  snch  a  case 
in  exercising  their  right  of  refusal  to  deliver, 
there  mnst  be  snch  proof  or  admission  of  the  in- 
solvency of  the  purehaaers  at  the  time  as  amounts 
to  a  declaration  of  intention  not  to  pay  for  the 
gooda.    lb. 

The  defendanta  had,  on  the  Bth  of  Febraaiy, 
sold  to  the  plaintiffa  200  tona  of  iron,  to  be  de- 
livered twenty.five  tons  monthly  at  51.  per  ton, 
net  cash,  or  hy  a  four  months'  bill  with  2».  SJ. 
per  ton  added.  By  the  usage  of  trade  no  de- 
livery was  due  under  this  contract  till  the  1st  of 
April,  On  the  12th  of  Mareh  the  plaintiffs 
fonnd  themselves  to  be  insolvent,  and  they  gave 
notice  of  the  fact  to  the  defendants.  On  the 
16th  of  March  they  filed  a  petition  in  the  Bank- 
ruptcy Court  for  liquidation  by  arrangement  of 
composition.  The  usual  coutac  of  business  under 
previous  contracts  between  the  partiCB  of  a 
similar  description  was  for  the  defendants  to 
deliver  upon  such  contiaola  without  fnrtba'  de- 
mand of  delivery.  No  delivery,  however,  was 
made  by  the  defendants  or  claimed  by  the  plM)- 
tiife  in  April.  On  the  Bth  of  April,  at  the  fii* 
meeting  of  the  creditors,  a  resolution  was  pased 
to  accept  a  composition  of  five  ahiUings  m  tiie 
pound.  Though  the  existence  of  the  contract 
was  mentioned  at  the  meeting,  no  meotlMi  was 
made  of  it  in  the  written  statement  of  the  plain- 
tiffs' affairs.  No  step  was  taken  in  relatiwi  to 
the  contract  by  either  party  until  the  13th  of 
May,  when  the  market  for  iron  having  risen,  the 
plaintifis  claimed  the  delivery  of  iron  in  fulfil- 
ment of  the  contract,  offering  and  being  ready  to 
pay  cash  for  it.  The  defendanta  replied,  stating 
that  the  plaintiffa  having  failed  to  perform  tbdr 
part  of  the  contract  there  was  an  end  of  it.  The 
plaintiffs  thereupon  brought  an  action  againR 
the  defendants  for  non-delivery  of  the  iron : — 
Held,  that  the  effect  of  the  facts  was  that  there 
had  been  a  restission  of  the  contract  before  the 
13th  of  May,  the  conduct  of  the  plaintiffs  having 
been  such  as  to  justify  the  drf^dants  in  the 
belief  that  the  plaintifTs  intended  to  abandoo  Ae 
contract  upon  their  insolvency,  and  there  b^^ 
evidence  t£at  the  defendants  m  snch  bdief  b«a 
likewise  abandoned  it.  Jfawm*  T.  Saia,  10  L.  B- 
C.  P.  16!  44  L.J.,  C.  P.  47;  31  L.  T.  Slfi;  » 
W.  K.  239. 
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A  mannfactaier  sold  330  tons  of  bleaching- 
powder  to  be  delivered  thirty  tons  per  month, 
payment  to  be  made  in  cash  fourteen  days  after 
each  delivery.  The  whole  amount  was  delivered 
except  one  instalment  of  thirty  tons  due  in  De- 
cember, 1871  ;  but  the  November  instalment  was 
not  paid  for.  On  the  20th  of  December  the 
buyer  called  a  meeting  of  his  creditors  and  de- 
clared himself  insolvent.  On  the  23rd  of  Decem- 
ber, the  seller  wrote  a  letter  refusing  to  deliver 
any  more  bleaching-powder  under  the  contract. 
In  February  following,  the  buyer  was  adjudicated 
bankrupt,  and  the  trustee  applied  to  the  court  for 
an  Older  upon  the  seller  to  pay  1502.  damages 
for  non-delivery  of  the  December  instalment  of 
goods : — ^Held,  that  although  neither  the  non- 
payment of  the  November  instalment  nor  the 
bankruptcy  of  the  buyer  would  entitle  the  seller 
to  rescind  the  contract,  yet  he  had  a  right,  after 
the  declaration  of  insolvency,  to  refuse  to  deliver 
any  more  goods  till  the  price  of  both  the  Novem- 
ber and  December  instalments  had  been  tendered 
to  him.  Chalmertj  Exparte^  Edwardt,  In  ra,  8 
L,  B.,  Ch.  289  ;  42  L.  Jt,  Ch.  37  ;  28  L.  T.  325  ; 
21  W.  R.  349. 

Held,  also,  that  the  seller's  letter  of  the  23rd 
of  December  did  not  excuse  the  trustee  of  the 
buyer^s  estate  from  tendering  the  price  of  the 
two  instalments  before  claiming  damages  for  the 
non-delivery  of  the  December  instalment.    Ih, 

6.  On  Authority  of  Agent. 

Authority  not  roToked  till  Hotice  of  Act  of 
Sankraptey.] — ^Where  authority  had  been  given 
previous  to  an  act  of  bankruptcy  by  the  bank- 
rupts to  the  defendant  in  the  course  of  mutual 
dealings  to  receive  the  purchase-money  of  their 
estate,  and  to  place  it  to  their  account,  and  such 
authority  had  been  acted  upon  before  notice  of 
an  act  of  bankruptcy : — Held,  that  such  au- 
thority was  not  revoked  by  the  act  of  bankruptcy; 
that  the  payment  thereof  to  the  defendant  was  a 
rightful  payment ;  that  being  so  received  it  be- 
came a  debt  and  ah  item  in  the  account  between 
him  and  the  bankrupts  before  notice  of  any  act 
of  bankruptcy,  and  that  the  defendant  was  en- 
titled to  set  off  against  it,  in  an  action  brought 
by  the  trustee  in  bankruptcy,  the  debt  due  from 
the  bankrupts  to  him.  Elliott  v.  Turquand,  7 
App.  Gas.  79 ;  61  L.  J.,  P.  C.  1  ;  45  L.  T.  771 ; 
30  W.  B.  477--P.  C. 

Power  of  Attorney.] — Bankruptcy  determines 
a  power  of  attorney.  Markwi4;h  v.  Harding- 
ham,  16  Ch.  D.  339  ;  43  L.  T.  647  ;  29  W.  B.  361 
— C.A. 

As  a  general  rule,  the  power  of  attorney  must 
be  treated  as  revoked  by  an  act  of  bankruptcy 
committed  by  the  giver  of  it  as  against  the 
trustee  under  his  subsequent  bankruptcy.  Snow- 
ImmII,  Ex  parte,  DougUu,  In  re,  7  L.  B.,  Ch.  534 ; 
41  L.  J.,Bk,  49  ;  26  L.  T.  894  ;  20  W.  B.  786. 

But  if,  after  the  act  of  bankruptcy,  but  before 
an  adjudication,  property  of  the  bankrupt  is  con- 
veyed under  the  power  to  a  bon&  fide  purchaser 
without  notice  of  the  act  of  bankruptey,  he  may 
hold  the  property  as  against  the  trustee  under 
the  bankruptcy.    lb. 

6.  On  Bequests  bt  Will. 

After  Q.  had  been  adjudged  a  bankrupt  by  a 
Scotch  sequestration,  and  b^re  he  obtained  his 


discharge,  his  wife,  who  had  taken  part  in  pro- 
curing the  sequestration,  made  her  will  and 
thereby  gave  an  annuity  to  him  for  life,  and  de- 
clared, that  if  he  should  become  bankrupt,  or 
should  assign,  the  annuity  should  cease ;  and  she 
also  empowered  the  trustees  of  her  will  in  their 
discretion  at  any  time  to  refuse  or  discontinue 
payment  of  the  annuity  to  her  husband.  After 
the  death  of  the  testatrix,  and  before  the  first 
payment  of  the  annuity  became  due,  G.  obtained 
a  discharge  which  did  not  divest  the  property 
from  the  trustee  in  the  sequestration : — Held, 
that  the  annuity  was  forfeited.  Trappes  v. 
Meredith,  7  L.  B.,  Ch.  248 ;  41  L.  J.,  Ch.  237  ; 
26  L.  T.  5  ;  20  W.  B.  130. 

Under  a  clause  of  forfeiture  of  a  life  interest 
on  a  future  bankruptey,  a  forfeiture  will  be 
caused  by  a  past  bankruptey  which  remains  un- 
annulled  at  the  time  at  which  the  first  payment 
under  the  gift  for  life  becomes  due,  although  the 
bankruptey  is  afterwards  annulled,  before  any 
claim  is  made  by  the  persons  entitled  under  the 
gift  over.  The  retention  of  the  money  by  the 
trustees  is  equiyalent  to  payment  to  another 
person.  Pamhamy  In  re,  13  L.  B.,  Sq.  413  ;  41 
L.  J.,  Ch.  292  ;  20  W.  B.  396. 

Under  a  bequest  of  an  annuity  with  a  proviso 
that  it  should  cease  if  the  annuitant  assign, 
incumber;  or  part  with  the  same,  and  upon  a 
liquidation  by  arrangement  under  the  Bank- 
ruptey Act  of  1869,  of  the  affairs  of  the  an- 
nmtant : — Held,  that,  a   forfeiture    had  taken 

Elaoe.  Amkertt,  In  re,  13  L.  B.,  Eq.  464  ;  41 
..  J.,  Ch.  222  ;  25  L.  T.  870  ;  20  W.  B.  290. 

A  testator  bequeathed  stock  to  trustees,  upon 
trust,  after  the  death  of  a  tenant  for  life,  to 
divide  the  income  equally  among  the  sons  of  his 
sister,  with  a  declaration  that  in  the  event  of  any 
one  of  such  sons  assigning  or  otherwise  disposing 
of  the  life  interest  thereinbefore  given,  or  if  by 
act  or  operation  of  law  he  should  be  personally 
deprived  of  the  benefit  of  the  bequest,  nis  life  in- 
terest should  immediately  cease  and  determine  ; 
and  on  such  event  occurring,  the  income  should 
be  paid  to  the  person  or  persons  entitled  to  the 
same  under  the  bequest  thereinafter  contained. 
After  the  death  of  testator  a  son  of  the  sister 
was  adjudicated  bankrupt ;  but  he  obtained  an 
annulment  of  the  bankruptcy  before  the  death  of 
the  tenant  for  life : — Held,  that  there  was  no 
forfeiture  of  his  life  interest.'  Pamham,  In  re, 
46  L.  J.,  Ch.  80. 

A  father  devised  his  real  estates  to  trustees 
charged  with  the  payment  of  an  annuity  of 
150/.  to  each  of  his  younger  sons,  and  he  de- 
clared that  if  any  son  entitled  to  such  annuity 
should  at  any  time  do  or  permit  any  act,  deed, 
matter,  or  thing  whatsoever  whereby  the  same 
should  be  aliened,  charged,  or  incumbered  in  any 
manner  whatsoever,  the  annuity  should  there- 
upon absolutely  cease.  One  of  the  younger  sons 
failed  to  comply  with  a  debtor's  summons,  and 
was  adjudicated  a  bankrupt  on  the  petition  of 
the  creditor  who  had  issued  the  summons : — 
Held,  that  the  annuity  had  ceased  under  the 
clause  in  the  will,  and  did  not  go  to  the  trustee 
in  the  bankruptcy.  Eytton,  Ex  parte,  Throck- 
morton, In  re,  7  Ch.  D.  145  ;  47  L.  J.,  Bk.  62  ; 
37  L.  T.  447  ;  26  W.  B.  181— C.  A. 

A  testator  gave  the  income  of  property  to  one 
of  his  trustees  for  life,  or  till  bai^ruptcy,  or  till 
he  should  do  or  suffer  anything  to  deprive  him- 
s^  of  the  enjoyment  of  the  income.  He  was 
adjudicated  bankrupt,  the  bankruptey  was  an* 


meantime : — Held,  tli»t  he  hjul  not  foif eiud  his 
life  intercM.  Sabuu  y.  Bote,  43  L.  J.,  Ch.  331 ; 
30  L.  T.  1E3. 

A  mother  by  her  will,  d&ted  Febrnaiy  IB, 
1ST4,  gave  the  reddac  of  her  property  upon 
tniit  V>  pAj  the  iaeome  in  equal  fourth  shares  to 
her  aoat  and  grand-dBugbten.  but  provided  that 
if  anj  of  them  "  should  become  insolveiit  or  be 
declij«d  bankrupt,  or  should  assign,  oh&rge,  oi 
incumber  his  ot  her  ahaie  or  do  or  suffer  any- 
thing, whereby  the  g&me  or  any  part  thereof 
would,  through  his  or  her  act  or  defaalt,  or  by 

[iroceaa  or  operation  of  law  or  otherwise,  if  he- 
oDging  absolutely  to  him  or  her,  become  vested 
in  or  payable  to  some  other  pewon  ot  pereonB," 
there  Bbonld  be  a  torteitute  ot  his  or  her  interest 
in  favonr  of  the  others  of  them.  W.,  one  of  the 
sons,  had  been  made  a  bankr^t  within  the 
knowledge  of  the  testatrix  in  Cecamber,  1672, 
and  was  still  so  at  the  time  ot  her  death  in 
Febroary,  18;G.  In  July,  1876,  the  sUtntory 
majority  of  W.'s  creditors  agreed  to  accept  a 
composition,  but  owing  to  circumstances  beyond 
W.'s  control,  the  otder  fur  annulment  of  bis 
bankruptcy  was  delayed,  and  was  not  drawn  up 
DDtil  October,  ISTS :— Held,  that  no  folfeitore  of 
hia  interest  onder  the  witl  had  arisen.  Atutotu 
V.  Waddtll,  10  Ch.  D.  167  ;  48  L.  J.,  Ch.  Ill 
40  L.  T.  31  ;  27  W-  B.  186. 


A  creditor's  remedy  agsinet  the  estate  of  a 
bankrupt  three  years  after  the  close  of  the  bank- 
mptcy,  where  the  bankrupt  has  not  obtained  his 
dischaise,  cannot  be  enforced  agaiikst  the  rcpre- 
Bentativea  of  the  estate  of  a  deceased  bankrupL 
aiutmmu,  1%  re,  KeUy,  Ex  parte,  T  Ch.  D.  161  ; 
47  L.  J.,  Bk.  80  i  37  L.  T.  684 ;  26  W.  R.  120— 
C.A. 

The  proper  remedy  is  by  an  action  for  admi- 
nistration.    Jh. 

In  1864  a  person  entitled  to  a  contingent  in- 
terest In  a  fnnd  took  the  benefit  of  the  Insolrent 
Act,  but  omitted  this  interest  from  his  schedule. 
In  1876  the  contingent  interest  vested  in  poeses- 
Bion,  and  later  in  the  year  he  waa  found  lunatic. 
The  court  made  an  order  giving  the  bolder  of 
the  fund  libeiij  to  pay  into  court  to  the  credit 
of  the  lunacy,  and  directing  it  to  be  invested, 
and  the  income  paid  to  the  committee,  and  re- 
fiued  to  hear  the  provisional  aaaignee  o(  the  in- 
solvent's estate  in  opposition  to  the  application 
for  BQch  Older.  On  a  subsequent  petition  pre~ 
eented  in  the  lunaoy  by  the  provision^  assifpiee : 
— Held,  that  the  close  of  the  insolvency  did  not 
prevent  the  distrilHition  of  the  fund  amongst 
the  insolvent's  creditors,  and  that  the  fnnd  must 
be  paid  to  the  provisional  assignee,  Ilindt,  1% 
re,  7  Ch.  D,  26  ;  37  L,  T,  768  ;  26  W.  B.  19»~ 
C.A. 


Bukrept  allowvd  ta  Surrender  after  Lapse  of 
ttatntoiy  PaiUd.] — Where  it  is  consistent  with 
pablie  jnstloe  and  for  the  interests  of  the  otc- 


objeot    SheUon,  Em  parU,  3  De  Q.  fc  J.  4T. 

Where  Bukrapt  Abroad  at  Data  olZist] 

— Where  a  bankrupt  is  abroad  when  the  fist 
issues  and  is  not  informed  of  its  existence  till 
after  the  time  foe  sarrendering  has  p 
court,  upon  petition,  will  permit  him  to  i 
and  will  allow  him  his  coats  oct  of  the  esUt& 
Uarriton,  Ex  parte,  12  L.  J.,  Bk.  27  j  S  Jar.  10S3. 

Von-attasdaaoe  at  A4joiinMd  Last  Vx- 

aminatioa.] — A  bankmpt,  who  waa  abroad  wbes 
the  commission  was  issued,  after  the  law  of 
many  yean  retamed  to  England,  and  obwned 
an  Older  for  Leave  to  surrender,  and  pass  bis  Isst 
examination.  He  accoi^ingiy  went  down  from 
London  to  Liverpool  to  attend  the  commiBsiciten 
for  this  pnrpcwe,  but  no  one  expressed  any  wiA 
or  intention  to  examine  hjm  ■  ^od  the  commis- 
sioneiB,  after  taking  his  surrender,  adjoamed  tlic 
lost  examination  for  three  months,  but  noCsC  the 
request  of  the  bankrupt : — Held,  that  his  non- 
attendance  at  the  adjourned  ineeting  did  not  de- 
prive him  of  his  right  to  an  order  on  the  ■rsiitnffs 
□nder  6  Geo,  4,  c.  16,  s.  132,  to  declare  how  tb<7 
had  disposed  of  his  real  and  persoDal  estaie. 
Tarleto*,  Ex  parte,  2  Mont,  D.  &  D.  189. 

ApplieatiOD  by  Assignees  to   IHMhH|« 

Order  tor  anrrendar.]— A  fiat  was  issued  m 
January,  and  in  November  the  bankrupt  peti- 
tioned for  leave  to  surrender,  sta^g-  that  be 
left  England  thirteen  months  before  on  accoaal 
of  funily  disagreements,  and  in  the  belief  that 
he  left  enough  to  pay  his  creditors,  and  that 
he  had  lately  returned  to  this  country.  Ou 
that  petition  the  assignees  appeared,  and  did 
not  oppose  it ;  and  the  order  was  made,  and 
costs  were  directed  to  be  paid  out  al  ihe 
estate.  After  this  the  bankrapt  atated  to  the 
commissioner  that  be  left  England  from  pecu- 
niary embarraaements,  and  took  away  goods  wiih 
him.  The  assignees  petitioned  that  tlie  ionaa 
order  might  be  dischwged ;  but  the  petition  was 
dismissed,  with  costs.  PeiaieU,Ex]>arte,3  0tG. 
*  S.  56B  ;  18  L.  J.,  Bk,  7  ;  IS  Jur.  166. 


a  bankrupt  left  England  ou  account  ca  his  « 
barrassments,  and  consequently  did  not  bear  of 
the  fiat  til!  i^ter  the  time  for  sarrendering  hid 
expired,  he  was  not  allowed  his  Costa  on  peiitioo- 
ing  for  leave  to  surrender.  Ferry,  Ex  pmrir.  Ot 
Gex,377;  11  Jur.  18. 

Court  will  not  int«Tfer«  with  OoMmis- 
sionsF's  Diseiatioil.]— The  court  refused  lo  inter- 
fere with  the  discretion  of  the  commiEstooerai  to 
not  aUowin^  liberty  to  a  bankrupt  to  sutrender. 
Qordon,  Ex  parte,  19  L.  J.,  Bk.  12, 


—  Beotehman  allowed  t  _. 

Potitlning   for  Soqnertration  in  SeoUakd.]— 

A  petition  by  a  domiciled  Scotchman,  made  a 
bankrupt  in  Bni^laud,  for  le*ve  to  surreiider.  will 
not  be  refused  on  the  ground  that  he  opposed  the 
petition  for  adjudication,  and  that  by  obtaining  a 
Scotch  sequestration  on  hia  own  petition  (whidi 
was  afterwards  recalled  in  Scotland)  he  had  in- 
curred gre«t  expense  and  occasioned  a  long  delay, 
it  not  appearing  that  his  <^posittan  was  imwsr> 


IndktBMit  for  not  SomndorliiK.]— &e  Of- 
fences BT  Bamkbui^s,  poit. 


2.  EXAHINATION. 
VtttnposOatli.]— BySbSTiot.  C.18  (which 
ii]betita(«d  a  declaration  lor  an  oath),  it  was  not 
only  unnecesaaij,  but  ill^al,  to  ezamlne  a  bank- 
rupt upon  oath,  Ravuden,  In  rt,  1  B.  C.  Rep, 
133  ;  3  D.  Jc  L.  748  ;  16  L.  J.,  Q.  R  234  ;  10  Jur. 
879. 

A4}«anmMit  of  Lait  ExunlaatloB  ■!■«  Aia.} 
— A  commiaaiancr  ha«  no  power,  nnder  IS  ft  13 
Vict.  o.  106,  B.  162,  Ml  adjonm  the'  UM  BKamina- 
tion  (^  a  bankrupt  eioe  die,  unless  for  nich  an 
offence  as  under  21-  k  26  Viet,  c  134,  8.  159, 
would  disentitle  him  to  bis  order  of  disohatge. 
Orummitt,  Ex  parte,  33  L.  J.,  Bk.  43  ;  10  Jnr., 
».  a  738  !  10  L.  T.  6B0 ;  12  W.  R.  1018. 

A  comajuionet  having  adjonnied  the  lut  ex- 
amination of  a  bankrupt  sine  die,  on  the  ground  o( 
the  nnsatiafaclorr  condition  of  the  accounts,  the 
assignees  yrem  ordered  to  furnish  de&njt«  objec- 
tions, and  this  was  done ;  but  on  the  matter  com- 
ing on  ^ain,  it  was  found  that  tfaeru  wag  no  state- 
ment of  the  particulars  in  which,  or  of  the  reasons 
why  the  accoants  were  deemed  unsatisfactoiy  ; 
and  the  matter  was  ordered  to  stand  over,  with 
leave  to  make  any  further  application  to  the  ci>ai- 
missioner.     puinn,  Ex  parte,  10  L.  T,  704. 

A  bankrupt  on  his  last  examination  stated  that 
he  bad  not  the  means  of  verifying  the  first  item 
in  his  cash  account,  dated  about  a  year  before 
the  bankruptcy,  "by  any  earlier  cash  account, 
although  he  could  verify  it  by  other  tneiTOB,  and 
atatfd  that  he  had  not  the  means  of  fnmishing 
any  better  accoants.  The  registrar  acting  for  the 
conunivioner  adjonracd  the  banlimpt's  examina- 
tion sine  die,  with  liberty  to  apply  («  the  court 
again  : — Ordered,  on  appeal,  that  the  bankrupt 
ahonld  he  at  liberty  to  gobefore  the  commissioner, 
and  give  such  further  explanation  of  hisaceonnts 
as  he  was  able.  Jiiliff,  Ex  parte,  3  De  O.  &  J. 
469. 

Where  bankrupts  had  failed  to  account  for  the 
losa  of  9,00(U.  to  their  estate,  and  in  their  exami- 
nation bad  stated  that  they  did  not  know  what 
had  become  of  the  amount : — Held,  that  their 
last  examination  had  been  properly  adjourned 
Bine  die.    Brook,  Ex  parte,  8  L.  T.  876. 

Held,  also,  that  it  was  the  duty  of  the  creditors' 
assignees,  and  not  of  individual  creditors,  to  ap- 
pear, aod  oppose  the  passing  the  last  examina- 
tion ;  the  costs  of  the  appearance  of  the  assignees 
were  therefore  refused.    lb. 

When  a  baakmpt  has  filed  acconnta  shewing 
a  large  defidency,  of  which  he  is  nnable  to  give 
an^  satisfactory  explanation,  the  court  will 
adjonm  his  last  examination  sine  die,  although 
he  states  hia  inability  to  give  any  farther  informa- 
tion. Milne,  Ex  parte,  Deatoii,  In  re,  28  L.  T. 
175  ;  21  W.  R.  435. 

Kodm  of  A^JonnunoBt] — A  n^istrar,  as 
deputy  for  a  commissioner,  adjourned  a  meeting 
for  the  last  examination  of  a  bankrupt ;  and  the 
notice  of  adjoummsnt  radted  that  the  meeting 
was  before  Mr.  Commissioner  FonManqi 
Notice  of  mich  adjonmment  was  indorsed  ■ 
the  order  of  ptotectdon,  and  the  paper  was  given 


a  men  memomndum  indorsed  on  tbe  order 
□f  protection  was  not  such  a  notice  as  is  required 
to  be  eerred  upon  the  bankrapt,  under  24  k  26 
Vict.  c.  184,  B.  221,  informing  him  of  the  day 
allowed  him  tor  finishing  his  examination,  the 
non-compliance  with  which  (notice  being  duly 
given)  is  made  a  misdemeanor  by  that  section. 
Am.  y.  Bwiktcell,  9  Cox,  C.  C.  333. 

Where  the  public  eiomi nation  of  a  bankrupt 

has  been  adjourned  t«  a  day  fixed,  with  liberty 

apply  for  an  earlier  day  upon  payment  of  a 

n  named,  and  the  bankrupt  applies  for  and 


912. 

Liquidating  Debtor.]— H  a  trustee  in  a  liquida- 
tion by  arrangement  is  disaatisiled  with  the 
information  given  to  bim  by  the  debtor  as  to  bis 
dshU  and  aaaeU,  he  is  entitled  to  summon  the 
debtor  for  examination  befora  the  court,  and  is 
not  bound,  before  he  can  proceed  with  the 
examination,  to  show  that  the  debtor  has  made 
default  in  giving  him  the  information  which  he 
is  entitled  to  require,  dote,  He  parte,  Bcimett 
Im  TO,  5  Ch.  D,  146  ;  46  L,  J.,  Bk.  1  :  38  L.  T. 
429 ;  26  W.  R,  504— C.  A.  Reveraing  3  Ch.  D. 
316  ;  46  L.  J.,  Bk.  126  :  34  L.  T.  949  :  24  W  R 
-14. 

Sect  96  of  the  Bankmptoy  Act,  1869,  applies 
to  liquidation  by  arrangement  as  well  as  to 
bankmptey.    lb. 

Order  not  made  Kt  Jarta.]— An  applica- 
tion bya  trustee  andera  liquidation  for  a  summons 
for  the  examination  of  the  debtor  should  not  be 
ex  parte,  but  upon  noiico  to  the  debtor, 

-s^entitled  to  be  heard  thereon.    The  onus 

of  provmg  that  the  debtor  has  refused  to  give 
information  is  on  the  trustee.    Bennett,  In  re. 


r.  949  I  26  W,  R.  258. 


Writton  Beqaisitioas— PoTor  of  Beglttrar  to 

Order.] — A  trnstce  examined  the  bankrupt  at 
his  pnblicexaminationconcemingall^ed  fraudu- 
lent transactions,  on  which  he  had  prftriously 
examined  him  in  private,  but  failed  to  obtain 
satisfactory  explanation.  The  registrar,  sitting 
as  chief  Judge,  against  the  wish  of  the  trustee, 
stopped  the  public  examination,  considering  that 
it  was  a  waste  of  public  time,  and  adjourned  it 
to  a  future  day,  ordering  the  tmstee  in  the 
meantime  to  deliver  written  requisitions  to  the 
bankrupt  as  to  the  points  on  which  he  required 
information  : — Held,  that  even  if  the  registrar 
bad  power  to  order  the  trustee  to  deliver  such 
written  requisitions,  which  he  had  not,  he  had 
not  exercised  a  sound  discretion  in  stopping  the 
examination  ;  and  order  discharged  accordingly. 
Crump,  Ex  parte,  Hendrey,  In  re,  1  Ch.  D.  530  : 
46  L.  J.,  Bk.  98  ;  34  L.  T.  12  ;  24  W.  R.  657— 
C.  A. 

iTTutee  most  EumiiM  Aeeonnti  before  Fublio 
Examlnatloii.]- It  is  the  dotj  of  a  tmstee,  prior 
to  the  public  examination  of  the  bankmpt,  to 
examine  into  the  accounts,  and  require  the  pro- 
duction of  bis  books  and  all  such  informatioa 


a  Older  tbat  &  bankrupt  do  pass  hU 
public  exuDination  cnnditionall}'  on  hia  doing 
certAin  acts.  The  examination  nngbc  to  be  ad- 
jonnicd  till  he  bas  done  all  that  is  required  bj 
tbe  act  and  the  rules,  and  till  he  is  able  to  Rwear 
his  affidavit  in  the  form  No.  45  appended  to  the 
rules,  and  then  aa  sbeolate  order  for  hie  passing 
ahoold  be  made.  Smith,  Er  parte,  Atigerttein. 
In  re.  7  L.  R.,  Ch.  6(12 ;  41  L.  J.,  Bk.  44  ;  27 
L.  T.  330;  20  W.  R.  8BI. 

Blgning   Xuuninatlm.]— The    court    ha 
Jurisdiction  to  make  an  order  on  a  bankrupt, 
after  his  petition  has  been  dismissed,  to  sign 
eiatninatioD  taken  pending  the  proccedinga 
bankrnptcy.     Sj/ilUr,  In  ri,  18  W.  R.  295, 

FnTniaUng  Cash  Aeaoont  of  Bniliieu.]^Wben 
a  trader  four  years  previously  to  his  bankruptcy 
had  been  engaged  in  a  partnership  business,  and 
two  important  items  in  his  acconnts  were  con- 
nected with  the  transactions  of  that  partnenbip 
business,  tbe  trustee  was  held  to  be  entitled  to 
demand  a  cash  account  of  that  business,  not- 
withstanding the  lapse  of  time.  Oravr/ord,  A'x 
parte,  Crai^ord,  I»  re,  28  L.  T.  244  ;  31  W.  R, 


the  court  power  to  order  a  bankrnpt 
caab  account  of  his  receipts  and  payments  for 
a  specified  period  before  nis  bankruptcy,  and,  if 
the  drcumatances which  appear  on. the  file  of 
proceedings  shew  that  snch  an  order  ought  to  be 
made,  the  court  can  make  it  without  any  further 
evidence.  The  court,  however,  has  a  discretion 
in  tbe  matter,  and  such  an  oider  ought  not  to 
be  made  as  a  matter  of  course,  but  only  under 
special  circumstances.  Jlfuir,  Ex  parte,  Mmr, 
In  re,  21  Ch.  D.  61  ;  61  L.  J.,  Ch.  931  ;  47  L.  T. 
267  ;  30  W.  R.  738— C.  A. 

A  bankrupt  who  had  been  engaged  in  an  ex- 
tensive business  as  a  promoter  of  public  com- 
panies, had  kept  no  accounts,  and  could  produce 
no  record  whatever  of  his  ttwisactions,  except 
his  bajiker's  pass-book,  and  some  counterfoils  of 
receut  cheques  : — Held,  that  this  was  a  sufficient 
reason  for  ordering  him  to  Sle  a  cash  account  of 
his  receipts  and  payments  for  two  years  before 
his  bankruptcy.     lb, 

Adnliilbility  ia  EridanM.J — To  render  an 
examination  of  a  bankrupt  under  12  k  13  Vtct. 
c.  106,  s.  117,  admissible  as  a  deposition  under 
the  seal  of  the  conrt,  pursuant  to  24  &  26  Vict. 
c.  134,  e.  203,  it  must  appear  that  his  answen 
attar  they  were  reduced  into  writing  were  signed 
and  subscribed  by  tbe  bankrupt.  JUg.  v.  Eean, 
20L.  T.  498;  17  W.  K.  683. 


3.    COlfUITTAL  VOB  HOT  ANSWKBtKQ 
QDB9TI0NB. 

Examination  mut  b*  Fair  and  Btleraat.]- 


any  secret  grant,  conveyance,  or  concealment  of 
his  lands,  tenements,  goods,  money  or  debu." 
Legge,  Ex  parte,  I  B.  C.  C.  163  ;  22  L.  J.,  Q.  B, 
346;  17  Jur.  416. 

Where  a  bankrupt,  on  a  second  or  sabseqoent 
examination,  states  that  he  wishes  to  expliin 
some  of  his  former  statements,  but  that  be  doe» 
not  sufficiently  rocollect  them,  his  memory  should 
be  refreshed  by  their  being  repeated  to  him.  /i, 

Banknpt'i  Anjwara  must  be  KeasanmUy  Fro- 
bable.]— The  court  will  not  discbarge  Iram 
custody  a  bankrupt  committed  for  not  aniwcriDg 
questions  when  the  court  is  of  opinion  that  tbe 
story  contained  in  his  answers  is  not  such  as  to 
satisfy  a  reasonable  person  of  its  tratb.  Lord, 
Ex  parte.  16  M.  k  W.  462 ;  16  L.  J.,  Ex.  118 ; 
11  Jur.  186. 

A  warrant  of  commitment  set  out  the  whole 
of  the  bankrupt's  examination  respecting  a  sun 
of  money  which  was  not  fotthooming,  and  wliicti 
he  alleged  to  have  been  stolen  from  him  by 
housebreakera ;  it  then  proceeded,  "whiidi 
answers  are  not,  nor  are  any  of  them,  satis- 
factory to  me  the  commissioner  :" — Held,  suffi- 
cient, although  some  of  the  answers  might,  on 
the  face  of  them,  tie  satisfactory,  for  that  tbe 
bankrupt  was  committed  on  account  of  answers, 
which,  taken  as  a  whole,  t 
/*. 


Powar  of  Conrt  to  intoitoo  with  SisentiaB  it 

)mmiuion«r.] — If  the  court  can  see  cleftdy  (hat 

le  commissioner  was   wrong  in   holding  that 

le  answers   were   not   Mtidactoty,  they  irill 

order  the  bankrupt  to  be  discharged;  bnttber 

are  always  slow   in   such   a  case   to   interfere 

with  the  discretion  of   the   commissiciner,  and 

will  not  do  so  unless  they  are  satisfied  that  be 

was  wrong.     Want,  In  re,  Z  H.  k  L.  766  ;  lU 

Jur.  433;  15  L.  J.,  Q.  B.  233. 

If  the  examination,  when  viewed  as  a  whole. 
is  eatirely  unsatisfactory,  tbe  commissioner  will 
be  justified  in  finding  that  -the  aoswcis  are 
'  nor  are  any  of  them,  satisfactorr,  although 
inswers  to  certain  introductory  qneatioiJ 
may  be  such  as  would  be  perfectly  ss*"'~'""" — ' 
when  viewed  by  themselves.    It 


same,  which  appears  to  be  incredible,  the  con- 
missiouers  may  commit  him.  Xmciam,  £i 
jwr(c,  8T.  B.  118, 

Xer«  KiabeluiTioBr  no  Oronnd  fOr  OoaMlttsL' 
-The  commissioners  carmot  commit  a  bankrupt 

for  misbeharionr  only,  or  any  at '        "  ■"' " 


lost  1,886^.  by  selling  goods  imder  prime  ooR, 
is  not  aatisfact<»7,  especially  if  CaMBed  t^  sub- 
sequent confessions  of  the  dispocal  of  diSeieBt 
sums  for  other  pnrpoaes.     Langlten't  eu»t,  2 
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ing  kept  any  books,  does  your  memory  serve  you 
as  to  how  the  100/. "  (the  proceeds  of  a  cheque 
dravm  by  the  bankrupt,  payable  to  B.)  **  was 
appropriated  ?  "  replied,  *'  Not  now  :  "—Held, 
that  the  commissioner  was  justified  in  commit- 
ting the  bankrupt  to  prison  for  not  fully  answer- 
ing to  his  satisfaction.  Bradbury,  Ex  parte, 
14  C.  B.  15  ;  2  C.  L.  R.  586  ;  23  L.  J.,  C.  P.  25  ; 
18  Jur.  189. 

Satiifaotory  Answers.]  —  A  bankrupt,  to  a 
question  whether  he  had  not  within  six  months 
previously  to  the  commission  executed  two  con- 
veyances of  his  estate  and  efiFects,  or  part  thereof, 
to  his  son,  answered,  '*  Not  to  my  knowledge." 
This  answer  held  to  be  satisfactory,  no  further 
qurations  having  been  put.  Korrh's  cast,  2 
J.  &  W.  437. 

There  being  reason  to  apprehend  that  a  bank- 
rupt after  the  adjudication  was  about  to  abscond 
to  America,  the  commissioners  issued  a  summons 
against  him,  and  on  that  summons  without  any 
warrant  the  messenger  arrested  him,  and  brought 
him  before  the  commissioners,  when  they  pro- 
ceeded to  examine  him,  and  put  to  him  this 
question  : — **  You  having  five  months  ago  taken 
away  1,500/.  and  now  accounting  only  for  600/. 
of  it,  what  account  do  you  now  give  of  the  rest  ?  " 
To  which  the  bankrupt  having  answered,  '*  T 
can  give  no  account  ;  "  the  commissioners  com- 
mitted him  for  answering  unsatisfactorily.  The 
court,  on  the  petition  of  the  bankrupt,  ordered 
his  immediate  discharge.  Jamais,  Ex  parte,  3 
Deac  518  ;  3  Jur.  538. 

What  admitted  by  Answer.]— A  bankrupt  an- 
swering a  question  which  embodies  a  statement 
of  the  acts  or  sayings  of  himself,  or  of  a  third 
person,  without  denying  or  qualifying,  is  under- 
stood to  admit  the  statement.  Ci'owley's  cane, 
2  Swana.  75  ;  Buck,  264. 

4.  Pbivilegb  and  Pbotection. 

Extent  of  PriTilege  —  Contempt  of  Coort.] — 
The  privilege  of  a  bankrupt  from  arrest  during 
his  examination  extends  to  an  attachment  issued 
for  a  contempt  in  not  paying  money  into  court. 
Bnry,  Ex  parte,  3  Mont.,  D.  &  D.  309  ;  7  Jur. 
406. 

Or  not  paying  money  under  an  award  made  a 
rule  of  court.     Parker,  Ex  parte,  3  Ves.  554. 

Debts  contracted  since  Bankruptcy.]  — 

The  protection  from  arrest  granted  to  a  bankrupt 
durlag  the  suspension  of  his  certificate  does  not 
protect  him  fi-om  arrest  in  respect  of  debts  con- 
tracted since  his  bankruptcy.  Grace  v,  Bisliop, 
11  Ex.  424  ;  25  L.  J.,  Ex.  58. 

An  order  for  protection  does  not  protect  a 
bankrupt  from  arrest  at  the  suit  of  a  subsequent 
creditor,  even  though  he  has  not  passed  his  final 
c^xamination.    Phillipg  v.  Poland,  1  L.  K.,  C.  P. 

204  ;   35   L.  J.,  C.  P.  128  ;  12  Jur.,  N.  S.  260 ; 

S.  6'.,    1  L.  R.,  Ch.  366;  35  L.  J.,  Bk.  19  ;  12 

Jur.,  N.  8.  425  ;  14  L.  T.  502. 

Plaintiff  sning  ont  Execution  withont  Notice 
ot  Protection  Order.] — Trespass  was  not  main- 
tainable against  a  plaintiff  in  an  action,  or  his 
attorney,  for  suing  out  an  execution,  and  causing 
the  defendant  to  be  arrested  under  it,  the  defen- 
dant having  at  the  time  an  order  for  protection 
trom  arrest  under  5  &  6  Vict.  c.  116,  s.  4,of  which 
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the  plaintiff  had  no  notice.     Yearshy  v.  llcaiw, 
14  M.  &  W.  322  ;  3  D.  &  L.  265. 

Non-payment  of  Sates  —  Imprisonment  in 
Sefanlt  of  Payment.] — An  action  was  brought 
against  overseers  of  the  poor  for  maliciously,  and 
without  reasonable  or  probable  cause,  obtaining 
a  warrant  for  arresting  A.  for  poor-rates,  they 
knowing  that  he  was  privileged  from  arrest  pend- 
ing his  examination.  There  was  a  count  for  false 
imprisonment.  A.  owed  for  two  poor-rates  before 
his  bankruptcy,  and  for  one  allowed  and  pub- 
lished after  it.  He  obtained  protection  from 
arrest  under  the  Bankruptcy  Act.  The  rates 
were  then  demanded  of  him,  and  not  paid.  The 
overseers  applied  to  a  justice.  A  summons  was 
issued,  calling  on  him  to  appear  before  the 
justices  to  shew  cause  why  he  had  not  paid  the 
rates.  He  indorsed  on  the  summons  that  his 
goods  were  under  the  protection  of  the  Court  of 
Bankruptcy  ;  but  did  not  appear  to  shew  cause. 
The  justices  issued  a  distress  warrant  against  A. 
His  goods  having  been  seized  under  the  bank- 
ruptcy, a  return  of  nulla  bona  was  made  to  the 
warrant.  On  that  return  the  justices  issued  a 
warmnt  for  A.'s  imprisonment,  in  default  of  pay- 
ment, and  he  was  arrested  and  imprisoned 
under  it  by  direction  of  the  overseers,  who  knew 
all  the  facts  : — Held,  that  there  was  no  evidence 
of  malice,  or  of  want  of  reasonable  or  probable 
cause  for  obtaining  the  warrant ;  and  that  there 
was  no  ground  for  maintaining  an  action  against 
the  overseers  on  either  count,  Phillips  v. 
Naylor,  4  H.  &  N.  566  ;  25  L.  J.,  Ex.  225  ;  5  Jur., 
N.  S.  966  ;  33  L.  T.  167  ;  7  W.  R.  504— Ex.  Ch. 

May  be  taken  by  his  Bail.] — A  bankrupt  may 
be  taken  by  his  bail  for  the  purpose  of  rendering 
him,  notwithstanding  his  privilege  from  arrest  ; 
and  if  they  neglect  to  take  him  they  may  be 
fixed.    Payne  v.  Spencer,  6  M.  &  S.  237. 

After  Order  of  Discharge.] — On  the  20th  of 
November  the  defendant  was  adjudicated  bank- 
rupt, on  the  petition  of  a  creditor,  in  Dublin. 
On  the  12th  of  January  he  obtained  a  first-class 
certificate,  and  also  an  order  of  protection  from 
arrest.  The  certificate  was  retained  in  the  court, 
to  allow  of  any  creditors,  within  a  month,  ap- 
pealing against  its  being  granted.  The  plaintiff, 
on  the  2nd  of  October,  commenced  an  action 
against  the  defendant,  upon  a  promissory  note 
given  in  respect  of  a  debt  owing  from  the  de- 
fendant, and  which  he  had  entered  in  his 
schedule.  The  defendant  pleaded  to  the  action, 
but  did  not  appear  at  the  trial,  on  the  10th  of 
December,  when  a  verdict  passed  for  the  plain- 
tiff. The  costs  were  taxed  on  the  8th  of  January, 
and  the  defendant  was  arrested  on  the  13th, 
when  he  pi-oduced  his  order  of  protection  : — 
Held,  that,  having  obtained  his  certificate,  he 
was  privileged  from  arrest  in  respect  of  the  costs 
as  well  as  of  the  debt,  and  that  the  arrest  was 
unlawful.  Simmon  v.  Maravita,  4  L.  R.,  Q.  B. 
267  ;  38  L.  J.,  Q.  B.  76  ;  20  L.  T.  275  ;  17  W.  R. 
589. 

Crown  Process.] — ^A  bankrupt  attending  com- 
missioners, in  obedience  to  their  summons,  was 
arrested  under  an  extent  at  the  suit  of  the 
crown  : — Held,  that  although  the  crown  is  not 
within  the  bankrupt  statutes,  the  bankrupt  was 
entitled  to  his  discharge ;  on  the  principle  of 
the  common  law  protecting  witnesse*?  attending 
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Debt  Provable— DUeliu:g«  of  Debtor.]— Where 
a  rtcbt  is  iliic  before  the  bank™ pi ey,  mid  conae- 
quciitlj  provable  under  the  oonitniBaion,  the 
court  will  in  general  discharge  the  bankrupt  out 
ot  contfliij.  Unlding  v.  Impey,  7  Moore,  614  ;  1 
Bing.  189  ;  S.  P.,  Ilobitum  y.  Vale,  4  D.  b  B. 
340  ;  2  B.  £  C.  769. 

Ezoeptloiii — Fraud.]- Unless  it  appears 

that  the  ccitificate  was  obtained  by  fraud.  Fin- 
eenC  t.  Sradi/,  2  H.  Bl.  1. 

Or  the  commiaGion  appears  M  be  grossly  fraudu- 
lent.    Sewle^  V,  Jonei,  2  W.  Bl.  725. 

Oertifleate    diipntwL]- Or    that    it    is 

Eerionsly  meant  to  be  disputed.  fStacey  v. 
J-Vfderici,  2  B.  ic  P.  S90. 

Goiti  a«  Co-B«iiMiiLdent.]— A  bankrupt  baring 
his  order  of  discharge  drawn  up  and  delivered 
out  to  htm  is  entitled  to  his  release  from  custody 
andcr  an  aitochnicnt  tor  coats  of  a  suit  In  the 

Divorce  Court,  in  which  he  was  co-respondent. 

GreeJi,  /»  re.  6  L.  T.  109. 


'.] — -An  attachment  issued  out  of  the 
Divorce  Court  fornon-payment  of  alimony,  is  no 
bar  to  the  bankrupt's  releBM.  Bawiint,  In  re, 
12  L.  T.  57. 

Sharsholikr*  in  ImolTentVompanr .  ]  —A  share- 
holder of  an  insolvent  banking  company,  agunst 
whom  the  court  had,  under  7  &  8  Vtct.  c.  113,  s. 
13,  granted  leave  to  a  judgment  creditor  of  the 
company  to  issue  execution,  btft  who  afterwards 
bectime  himself  bankrupt,  was  entitled,  upon 
obtaining  his  certificate,  to  be  discharged  out  ot 


■-,  N.  8. 

The  cwnrt  in  which  the  order  for  execution  was 
obtained  is  the  proper  court  to  apply  to  for  the 
discharge,  which  it  has  the  power  to  grant  under 
the  general  jurisdiction  it  possesses  over  its  own 
process.    lb. 

Cmm  ia  Hatnrs  of  Orimiiul  Offsnos.]- A  com- 
mitment tinder  1  &  6  Will.  4,  c  76,  ss.  78,  99,  (or 
recovery  of  the  penalty  imposed  by  43  Elii.  c.  2, 
a.  7,  for  disobeying  an  order  of  justices  to  main- 
tain a  relative,  was  in  the  nature  of  criminal 
process,  and  therefore  a  bankrupt  in  custody 
under  it  was  not  entitled  to  protection  under  12 
k  13  Vict.  c.  106,  s.  112.  Sanfjv/l  v.  MHcAell. 
2  L.  R.,  Q.  B.  549  ;  36  h.  J.,  Q.  B.  2B7  ;  16  L.  T. 
B58  ;  15  W.  R.  1 1.13  ;  8  B.  it  B.  C.-iS. 

A  debtor  was  convicted  under  26  &  26  Vict.  c. 
68,  s.  6,  for  violations  otcopyright  in  engravings. 
and  sentenced  to  pay  a  fine,  and  in  default  was 
imprisoned.  After  the  conviction  he  executed  a 
(leed  of  composition  with  his  creditors,  which 
was  duly  registered.  He  then  applied  for  dis- 
choi^  from  prison  ; — Held,  that  the  process 
under  which  he  was  arrested  was  of  a  criminal 
nature,  and  not  lor  a  debt,  and  that  he  was  not 
enlitlail  to  his  discharge.  Grave/,  Ex  parte,  3 
L.  B,,  Ch.  643  ;  19  L.  T.  241 ;  16  W.  B.  993. 

Ontlawiy.] — A  creditor  obtained  judgment 
against  8.  on  a  bill  of  exchange,  and  not  having 
been  able  to  arrest  hitn,  proceeded  to  ontlawry. 


bankrupt :— Held,  that  he  was  not  "  in  prison  or 
in  custody  for  debt  "within  12  &  13  Vict.  c.  lOii, 
s,  113,  and  that  the  court,  had  no  jurisdiction  to 
order  his  release.  Sloffel,  Er parte,  3  L.  R.,  Ch. 
240 ;  37  L.  J.,  Bt.  4  ;  16  W.  R.  237. 

Bondiuularl*2Tlot.  0.110.  ■.  B.]— A  debtor 
who  hod  executed  a  bond  under  1  &  2  Vict,  c. 
110,  s.  1.  and  against  whom  a  verdict  was 
returned  in  the  action,  who  afterwards  was 
'leclared  bankrupt,  and  surrendered  to  the  fiat, 
and  then  immediately  rendered  in  discharge  of 
his  sureties  in  the  bond,  was  not,  under  such 
arrest  or  imprisonment,  within  5  &  6  Vict.  c.  122, 
s.  2;l,  so  as  to  entitle  him  to  his  dlschai^e  from 
custody.  O'daker,  Ex  parte,  1  De  Oei,  B91  ;  17 
L.  J.,  Bk,  3  :  12  Jur.  108. 

Bolieitoi- Koiisy  diw  ai  Bolioitor.]— A  soli- 
citor who  had  made  default  in  payment  nf  a  sum 
of  money  dne  from  him  as  solicitor  was  adjudi- 
cated bankrupt,  and  after  his  adjudication  was 
arrested  under  a  writ  of  attachment  issuing  out 
of  the  Court  of  Eschequer.  He  applied  to  the 
Court  of  Bankruptcy  to  order  his  discharee.  The 
l^nls  Justices,  in  the  exercise  of  their  discretion 
under  the  Bankruptcy  Act,  I8C9.  s.  13,  declined 
to  interefere  with  the  writ  of  attachment  issued 
by  the  Court  of  Exchequer,  and  refused  the 
application.  Deere,  In  re,  10  L.  R.,  Ch,  668  ;  44 
L.  J.,  Bk.  120;33L.  T.  116;23W.  B.866. 

Tmiteai.] — A  debtor,  who  had  been  com- 
mitte<l  to  prison  under  an  attachment,  as  a 
person  in  a  fiduciary  character  making  default 
in  payment  of  a  snm  of  money  which  he  had 
been  ordered  by  the  court  to  pay,  filed  a  decla- 
ration of  insolvency,  and,  on  a  petition  alleging 
such  declaration  as  an  act  of  bankraptcy,  was 
adjudicated  a  bankrupt.     Subac^ueutiy  he  ap- 

?lied  to  the  court  for  his  discharge  from  custody, 
he  court  refused  to  grant  such  discharge,  bat 
gave  leave  to  the  bankrupt,  if  he  should  be  so 
advised,  to  renew  his  application  when  he  had 

Sossed  his  final  examination.  Lnoei  (Eurl)  v. 
fameU,  47  L.  J.,  Ch.  144  ;  26  W.  R.  lul— C.  A. 

Power  of  Court  of  Baakraptoy  to  order  Dfi- 
aharge.] — The  Court  of  Bankruptcy  has  power 
to  order  the  release  from  custody  of  a  bankrupt 
who,  having  surrendered,  and  having  obtained 
protection,  is  arrested.  Browne,  la  re,  12  L.  T, 
641  ;  13  W,  B.  926. 

Butponiion  of  Order  of  Discharge- Power  of 

Court.  J— A  bankrupt  passed  his  final  examina- 
tion, and  obtained  bis  order  of  discharge,  sus- 
pended for  twelve  months,  with  protection  for 
three  months  renewable  from  time  to  time 
on  giving  notice  to  the  assignees  and  the 
opposing  creditors.  After  the  expiration  of  the 
three  mouths  the  bankrupt  was  takfn  into 
custody  under  an  execution,  and  he  then  applied, 
upon  notice,  for  a  renewal  of  his  protection  and 
a  release  fi«m  custody.  He  obtainwl  a  renewal  of 
the  protection,  but  upon  the  application  for 
a  release  from  custody  : — Held,  that  the  cotirt 
had  ho  power  under  the  iinit  part  of  s.  112  of 
the  12  t  13  Vict.  c.  106,togrant  the  application, 
and  that  whether  it  hod  or  had  not  a  discre- 
tionary power  under  the  latter  part  of  the  same 
section,  it  was  not  a  case  for  the  excidse  of 
that  dioretion,    Ximberley,  He  parte,  3*  L,  J, 
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Bk.  28;  11  Jnr.,  N.  S.  571  ;  12  L.  T.  291 ;  13 
W.  R.  641. 

The  Court  of  Bankruptcj  has  no  inherent 
authority,  independently  of  the  12  k  13  Vict.  c. 
106,  s.  112,  to  order  the  release  of  a  bankrupt 
whose  order  of  discharge  has  been  suspended  with 
protection,  and  who  (having  n^lected  to  obtain 
a  renewal  in  time)  is  arrested  on  a  ca.  ea.  after 
the  expiration  of  his  term  of  protection,  and 
before  the  commencement  of  a  second  term.     lb. 

Ca.  la.  during  Saspennon  not  Enlbreaable 
after  Certifleate.] — A  ca.  sa.  against  a  bankrupt 
during  the  suspension  of  his  certificate  could  not 
be  enforced  after  such  certificate  had  come  into 
oi)eration.  Ererard^  In  re,  6  Ex.  Ill  ;  2  L.,  M. 
A:  P.  80  ;  16  Jur.  156. 

6  Geo.  4,  e.  16,  s.  126 — Power  to  staj  Aotion.] 
— Under  6  Geo.  4,  c  16,  s.  126,  which  authorized 
the  discharge  of  a  certificated  bankrupt  taken 
in  execution  for  a  debt  provable  under  his  com- 
mission, the  court  had  incidentally  the  power  of 
staying,  before  judgment,  proceedings  against 
such  a  bankrupt  for  such  a  debt.  Sadler  v. 
Cleartr,  7  Bing.  769  ;  5  M.  &  P.  706. 

flberiff  JQstiiiod  in  releanng  Bmnkmpt  though 
Bankruptcy  inyalid.]— A  sheriff  was  justified  in 
immediately  discharging  a  person  arrested  for 
debt,  or  on  an  escape  warrant,  on  the  production 
by  him  of  a  summons,  signed  as  required  by 
5  &  6  Vict.  c.  122,  s.  23,  to  the  officer  who  ar- 
rested him,  and  on  giving  him  a  copy  thereof. 
In  such  case,  the  validity  of  the  bankruptcy  was 
immaterial ;  it  was  sufficient  if  the  party  was  a 
bankrupt  de  facto,  although  not  de  jure.  Xorton 
V.  Walker,  3  Ex.  480  ;  6  D.  &  L.  204  ;  18  L.  J., 
Ex.  234. 

Gaoler  net  Liable  fbr  Detention  of  Bankrupt] 
—The  12  &  13  Vict.  c.  106,  s.  113,  which  made 
"any  officer"  who  shall  detain  a  bankrupt  in 
custody  after  he  shall  have  produced  his  protec- 
tion liable  to  penalties,  did  not  apply  to  the 
gaoler  or  governor  of  a  prison  where  the  bank- 
rupt was  taken  after  his  arrest,  but  only  to  the 
officer  actually  arresting  the  bankrupt  Myert 
V.  Veitch,  4  L.  R..  Q.  B.  649  ;  38  L.  J.,  Q.  B.  316  ; 
20L.  T.  847;  17  W.  R.  918. 

BigM  of  Bankrupt  to  Appeal  against  Beftiial 
of  Diieharge.] — A  bankrupt  who  had  unsuccess- 
fully applied  to  be  discharged  from  imprison- 
ment renewed  his  application  after  his  last 
examination  : — Held,  that  it  was  to  be  regarded 
as  an  original  application,  and  that  its  refusal 
gave  a  new  right  of  appeal.  Jonet,  Ex  parte, 
3  De  G.  A;  S.  671. 

6.  Allowance  to  Baxkbcpt. 

The  power  given  by  12  k  13  Vict.  c.  106,  s,  194. 
to  a  commisiiioner,  of  making  an  allowaDce  to  a 
bankrupt,  is  not  taken  away  by  24  k  25  Vict, 
c.  134,  s.  109,  except  where  the  creditors  come 
to  an  actual  resolution  under  the  latter  section. 
Ellerton,  Ex  parte,  33  L.  J.,  Bk.  32  ;  10  Jur.,  N. 
S.  502;  lOL.  T.  317,  722. 

The  words  "*  up  to  the  time  of  passing  his  last 
examination,"  contained  in  24  k  25  Vict.  c.  134, 
8.  109,  mean  up  to  the  time  ap(X)intcd,  under 
s.  140,  for  a  banicrupt  to  pass  his  last  examina- 
tion ;  and  therefore,  where  a  bankrupt  had  failed 


to  pass  his  last  examination  at  the  first  meeting, 
the  allowance  made  to  him  by  the  creditors 
ceased.  Othome,  Ex  parte^  34  L.  J.,  Bk.  15 ;  10 
Jur.,  N.  S.  1137  ;  11  L.  T.  356 ;  13  W.  R.  146. 

If  the  creditors  present  at  the  first  dividend 
meeting  do  not  determine  whether  any  and  what 
allowance  shall  be  made  to  a  bankrupt  out  of  his 
estate,  pursuant  to  24  &  25  Vict.  c.  134.  s.  174, 
the  court  has  no  power  under  12  &  13  Vict.  c.  106, 
s.  195,  to  order  the  statutory  allowance  therein 
stated  to  be  paid  to  the  bankrupt.  Zttrell,  Ex 
parte,  1  L.  R.,Ch.  134  :  35  L.  J.,  Bk.  14  ;  13  L.T. 
451 ;  14  W.  R.  186. 

Where  Joint  and  Separate  Sstatet.] — Under  a 
joint  and  separate  fiat,  a  bankrupt's  allowance 
is  to  be  calculated  on  the  amount  of  his  separate 
estate,  together  with  his  share  of  the  joint  estate, 
not  on  the  gro>s  amount  of  the  joint  estate. 
Loma*,  Ex  parte,  1  Mont,  k  Avr.  525  ;  4  Deac. 
k  Chit.  240. 

A  partner  is  entitled  to  an  allowance,  althongh 
his  separate  estate  does  not  contribute  to  the  joint 
estate,  so  as  to  form  the  statutable  amount  for 
allowance.  Morri$,  Ex  parte,  1  Mont.  54>5  :  1 
Deac.  k  Chit.  526;  S.  P.,  Gihbs,  Ex  parte,  1 
Mont.  105. 

A.,  B.,  and  C.  were  bankrupts ;  their  joint 
estate  paid  9jt.  in  the  pound  ;  the  separate  assets 
of  A.  and  B.  contributed  sufficient  to  make  a 
dividend  of  I.'Sjt.  in  the  pound  ;  bat  C/s  se|>arate 
estate  contributed  nothing  : — Held,  nevertheless, 
that  he  was  entitled  to  an  allowance.     lb, 

Wlien?  A.,  being  one  of  three  partneis,  had  paid 
20«.  in  the  pound  on  his  separate  estate,  and 
12f.  %d.  in  the  pound  had  been  paid  on  the  joint 
estate  ;  but  on  the  separate  estates  of  the  other 
two  partners  a  sufficient  dividend  had  not  been 
paid  :— Held,  that  under  6  Geo.  4,  c.  16,  s.  129. 
A.  was  entitled  to  an  allowance,  for  his  sole  use, 
of  five  per  cent.,  not  exceeding  4uu/.  Minchin, 
Ex  parte,  1  Mont,  k  Mac.  135. 


Deed.1  — ^-^^ 


Bebtor  exeeuting 
XIX.  Composition  DeedSw 


7.  Rights  op  Baxkrcpt. 

a.   Submitting  to  Arbitratton. 

A  submission  to  arbitration  by  a  bankrupt, 
though  of  matters  which  have  passed  to  his  as- 
signees, is  not  void,  and  payment  of  costs  pur- 
suant to  the  award  may  be  enforced  against  him. 
Milne*,  In,  re,  15  C.  B.  451  ;  2  C.  L.  R.  232  ;  24 
L.  J.,  C.  P.  29  ;  18  Jur.  1108. 

b.  Sninc  aa  Troatee. 

Action  to  recover  an  average  loss  on  a  policy 
of  insurance  on  goods  from  the  Havannah  to  a 
market  in  Europe,  at  60«.  per  cent,  premium,  to 
return  23«.  9 J.  per  cent,  if  the  risk  ended  in  the 
United  Kingdom,  and  less  if  at  other  places  in 

i  the  north  of  £urope.  Plea,  the  bankruptcy  of 
the  plaintiff  before  action.  Replication,  that  on 
his  bankruptcy  he  sold  the  goods  and  transferred 
the  policy  and  his  right  and  interest  to  recover 
for  the  loss  of  the  gtKNis  to  F.,  and  delivered  the 
policy  to  him.  Rejoinder,  that  the  cargo  was 
delivered,  and  the  risk  thereon  ended,  before  the 
bankruptcy,  and  that  the  right  to  have  a  return 
of  premium  was  not  transferred  from  the  plain- 

]  tiff  before  his  bankruptcy : — Held,  that  the  two 


Bue  for  Bvtrngc  loss  »s  trustee  for  hia  vendee, 
that  beii^  a  cause  of  action  in  which  he  had  no 
bencfleial  iatcreEt  at  tbe  time  of  his  bankruptcy. 
Boddiitgtaa  ».  CattclU  (in  rrror),  1  El.  t  Bl. 
(»79  ;  I  C.  L.  R.  231 ;  23  L.  J.,  Q.  B.  31  ;  15  Jur, 
781— Es.  Ch.  Affirming,  S.  C  1  El.  &  Bl.  Gfi  ; 
22L.  J.,  Q.  B.  6  i  17  Jur.  467. 

lu  au  action  for  rent  upon  an  indenture  of 
lease,  the  defendant  pleadrf  the  bankruptcy  of 
the  [daintia,  who  replied  that  he  let  tbe  premises 
to  the  defendant  as  trustee  for  J.  S.,  and  that  be 
bad  no  benelieini  interest  therein,  and  was  suing 
as  such  trustee  :-:-HGld,  that  his  bcini;  trustee 
was  not  material,  aa  he  hnd  shewn  b;  parol  that 
he  had  no  beneficial  interCBt  in  the  premisen. 
Jloaghlon  V.  K/enig.  18  C.  B.  236. 

So.  be  may  eue  an  a  trustee  for  his  assignee!'. 
and  tbe  defendant  cannot  object,  unless  tbey 
interpose.      Cumming  t.  Sorbuck,  Holt,  172. 

Though  he  is  also  a  ccRtnt  que  trust  under  the 
HVJ«(rrT.  Si"ai(^«,  4  Dougl. 


0.  Solnr  In  reapMit  of  Contracts. 
Coatracti  made  after  Flat] — A  bankrupt  has 
a  good  title  to  all  property  acquired,  and  a  riglit 
tu  sue  on  all  contracts  made  with  bim  between 
the  fiat  aud  the  aUowance  of  bis  certificBte  ;  and 
also  after  the  allowance  of  bis  certiticate  under 
a  second  6at  ogainst  him,  under  which  bis  estate 
has  not  paid  lot.  in  the  pound,  im less  his  as- 
signees interfere  and  claim  the  property,  or  the 
l>cneGt  of  such  contracts.  Ihrbrrt  v.  Sayer,  2 
D.  t  L.  49  ;  5  Q.  B.  965  ;  13  L.  J.,  Q.  B.  209  ; 
8  Jur.  815. 

Whera  ia  Codtm  of  Bankrapt'i  Trade.] — 

Action  for  work  and  labour  as  a  surgeon  and 
apothecary,  and  for  medicines.  Pli^  bis  bank- 
ruptcy, and  that  the  debt  was  claimed  by  the 
assignees.  Replication,  that  the  labour  was 
personal  labour  licitowed  after  the  bankruptc3-, 
and  done  for  tbe  necessary  present  maintenance 
of  tbe  plaintiff  and  his  family ;  and  the  medicines 
verc  purchased  out  of  the  earnings  of  Ids 
pentonol  Ia)>our  done  after  his  bankruptcy  ;  and 
that  the  medicines  were  increased  in  value  by 
the  plaintiff's  personal  labour,  and  were  found 
and  ailministereU  (or  tbe  necessary  present 
maintenance  of  himself  and  his  family.  Re- 
joinder, that  the  labour  was  not  personal,  nor 
the  medicines  purchased  out  of  the  earnings  of 
personal  labour,  nor  tbe  medicines  found  or  ad- 
ministered forthe  necessary  present  maintenance 
of  the  plaintiff  and  his  family.  The  plaintid 
was  a  general  medical  practitioner ;  be  bad  filed 
a  declaration  of  insolvency,  and  was  an  uncer- 
tificated bankrupt.  By  an  arrangement  with  a 
friend,  who  had  purchased  his  st<ick  of  medicines, 
he  continued  in  possession  of  them  on  credit, 
carried  on  his  business  as  before,  and  was  sup- 
plied with  fresh  medicines  on  credit  from  whole- 
sale houses.  Tbe  plaintiff  attended  the  defendant, 
giring  tbe  benefit  of  his  sltill,  and  furnishing  the 
medicines  which  be  thought  necessaiy  :— Held, 


B.  581  ;  20  L.  J„  Q.  B.  217  ;  15  Jur 
0«ede  Bold.]— The  price  of  goods  sold  \ 


goods  from  him.  In  an  action  by  A.,  after  be 
had  obtained  his  certificate,  for  the  price  of  the 
goods,  the  old  debt  could  not  be  set  off,  being 
barred  by  the  certificate.     IK 

Konejr  L«nt]— An  uncertificated  bankrupt 
mav  maintain  an  action  for  money  lent,  £vaiu 
V.  hruwH,  I  Esp.  170. 

Unless  his  assignees  interfere  to  prevent  him. 
Chippendale  v.  TomUnnoa,  7  East,  57,  n. ;  1 
Uougl.  318. 

Vork  and  Kateriali.] — And  for  work  and 
labour  for  his  personal  services,  and  for  materials 
found,  as  well  as  for  tbe  mere  work  and  labour. 
&7*  V.  Oibcm,  1  Esp,  140. 

An  undiscbarged  bankrupt  may  maintain  an 
action,  in  respect  of  a  debt  due  to  him  for  work 
and  laboni  done  after  hie  bankruptcy,  if  the 
trustee  does  not  interfere.  Herbert  y.  Saaer  (6 
Q.  B.  9lio)  followed.  Jameton  t.  BrU-k  and 
.Stow  Cvaiiians,  Limited.  4  Q.  B.  D.  208;  48 
L.  J.,  Q.  B.  249  ;  39  L.  T.  694  ;  27  W.  R.  221 
— O.A. 

There  Auigneee  elaim  Benefit  of  Contraet.] 

— It  is  a  good  plea  to  an  action  on  a  promissory 
note  and  for  money  lent,  that  tbe  plaintiff  is  on 
uncertificated  bankrupt,  and  that  bis  assignees 
red  the  defenilant  to  pay  them  tbe  money 
claimed  and  debts.  Kitchen  v.  Hartih,  7  East, 
I ;  3  Smith,  58. 

Eamlogi  of  Perianal  Laboai  by  nndlHliargid 
Bankrupt— Adding  Tnutee  a*  FlaintUtj— The 
plaintiff,  who  was  an  architect,  sued  for  remu- 
nerfition  in  respect  of  employmeiit  under  a  con- 
tract made  in'  IF<77,  and  for  damages  for  an 
alleged  wrongful  dismissal  from  such  employ- 
ment in  1880.  The  plaintiff  was  adjudicated 
^nkrupt  in  I8T8,  and  had  never  obtained  his 
discharge  : — Held,  that  the  cause  of  action  for 
remuneration  and  damages  passed  to  tbe  trustee, 
and  that  the  proper  course  waa  to  add  bim  aa 
co-plaintiff  in  the  action,  and  give  him  the  con- 
duct of  the  action.  Emdeit  V.  Carte,  17  Ch.  D. 
TfiH  ;  51  L.  J.,  Ch.  41  ;  44  L.  T.  636— C.  A. 
Affirming  &  C,  17  Ch.  D.  169  ;  BO  L.  J.,  Ch. 
+92  ;  44  L.  T.  344  ;  29  W,  R.  600. 

Carrying  on  BnilneM  for  Benefit  of  Eitate— 
Sight  to  Bemnaeration. ] — If  the  assignees  of  a 
bankrupt  manufacturer  employ  bim  in  carrying 
on  the  manufacture  for  the  benefit  of  the  estate, 
and  pay  bim  money  from  time  to  time,  this  is 
evidence  of  such  a  contract  between  bim  and  his 
assignees  03  will  enable  him  to  recover  from 
them  a  reasonable  compensation  for  his  work 
and  labour.  Colti  v.  Barrow,  i  Taunt.  754  ;  2 
Hose,  277. 

Staying  Froeeedingi  under  6  Oeo.  4,  o.  16,  i. 

lEfl.j — It  the  drawer  of  a  bill  of  eichange  which 
had  been  duly  accepted,  indorsed  it  to  another 
for  the  purpose  of  enabling  him  to  raise  mone^ 
upon  it,  which  the  latter  did  by  indorsing  it 
over ;  and  before  tbe  bill  became  dae,  the  first 
indorsee  whs  declared  bankrupt  and  obtained  his 


1419 


BANKRUPTCY— TAe  Bankrupt. 


im 


certificate,  and  an  action  was  commenced  against 
him  by  the  drawer,  the  court  would  stay  the 
proceedings  under  6  Geo.  4,  c.  16,  s.  126.  Ueigh 
V.  Jackson,  1  H.  &  H.  167  ;  2  Jur.  777. 

d.   Suinff  In  respect  of  Torts. 

Arising  out  of  Contract — Wrongful  Dismissal.  ] 
— A.  entered  into  an  agreement  with  B.  k  C.  to 
serve  them  for  seven  years,  at  the  rate  of  three 
guineas  weekly,  the  party  making  default  to  pay 
to  the  other  5,(K)0/.  by  way  or  in  nature  of  specific 
damages.  A.  was  dismissed  ;  he  became  bank- 
rupt, and  after  the  bankruptcy  brought  an  SM^tion 
on  the  agreement,  to  which  B.  and  C.  pleaded 
his  bankruptcy : — Held,  that  this  plea  was  an 
answer,  for  that  the  right  of  action  in  resi>ect  of 
this  breach  of  the  agreement  passed  to  his  assig- 
nees. Beckham  v.  Drake  (^hi  error'),2  H.  L.  Cas. 
r)79  ;  13  Jur.  921.  Affirming  S.  C,  in  Ex.  Ch., 
11  M.  &  W.  315  ;  12  L.  J.,  Ex.  486  ;  7  Jur.  204. 

Trespass  to  Land — Personal  Injury.] — Action 
for  breaking  and  entering  the  dwelling-house 
and  garden  of  the  plaintiff,  and  creating  a  noise 
and  disturbance  therein,  and  damaging  the  doors 
of  the  house,  and  the  trees  of  the  garden,  and 
seizing  his  goods,  and  exp<jsing  them  to  sale  on 
the  premises,  without  his  leave  ;  whereby  he  and 
his  family  were  disturbed  and  annoved  in  the 
pcxssession  of  the  dwelling-house  and  garden,  and 
the  plaintiff  was  i)reventcd  from  carrying  on  his 
business.  Plea,  in  bar  of  the  further  maintenance 
of  the  action,  that  the  {)laintiff  became  bankrupt 
after  the  action,  and  that  an  assignee  had  been 
appointed,  who  accepted  the  appointment ; 
wHereby  the  causes  of  action  became  vested  in 
the  assignee  : — Held,  that  the  plea  was  bad  ;  and 
that,  the  primary  personal  injury  to  the  bankrupt 
being  the  principal  and  essential  cause  of  action, 
it  still  remained  in  the  bankrupt,  and  did  not 
pass  to  his  assignee.  Rogers  v.  Spence  (^in  error), 
13  M.  &  W.  571  ;  12  C.  &  F.  700 ;  15  L.  J.,  JJx. 
49  ;  S.  a,  2  D.,  N.  S.  999  ;  11  M.  &  W.  191  ;  12 
L.  J.,  Ex.  252. 

Seizing  Goods.  J — An  uncertificated  bank- 
rupt cannot  maintain  an  action  of  trespass 
against  subsequent  creditors  for  breaking  open 
his  house,  and  seizing  his  after-acquired  property, 
although  the  assignees  do  not  ratify  the  seizure, 
and  although  they  were  unknown  to  the  defen- 
dants until  after  the  commencement  of  the 
action.  Hvllr.  Piekersgill,  3  Moore,  612  ;  IB. 
&  B.  282.  See  Forstcr  v.  BateSy  12  M.  &  W. 
226. 


e.  Future  Property. 

Title  good  against  all  except  Assignees.] — 

Property  acquired  by  an  uncertificated  bankrupt 
af t€r  an  act  of  bankruptcy  committed  by  him, 
does  not  vest  absolutely  in  his  assignees,  although 
they  have  a  right  to  claim  it ;  for  if  they  remain 
passive,  and  do  not  make  any  claim,  the  bank- 
rupt has  a  right  to  such  property  as  against  all 
other  persons.  Drayton  v.  Dale,  3  D.  &  R.  534  ; 
2  B.  &  C.  293. 


May  maintain  Trover.] — An   uncertifi- 


cated bankrupt  has.  a  right  to  goods  acquired  by 
him  since  his  bankruptcy,  against  all  the  world  but 
his  assignees,  and  may  maintain  trover  for  them 
against  a  stranger.     Webh  v.  Fox,  7  T,  R.  391 ; 


S.  P.,  Chambers  v.  Ber^na8C0H%  6  Bing.  501 ;  4 
M.  &  P.  278. 

If  an  order  for  the  delivery  of  goods  in  the 
hands  of  a  third  person  is  given  to  an  uncertifi- 
cated bankrupt,  in  payment  of  a  debt  accrued 
subsequently  to  his  bankruptcy,  he  may  maintain 
trover  for  them.  Fowler  v.  Down,  1  B.  &  P. 
44. 

Certificated  Bankrupt — Collusion.  ] — The  after- 
acquired  goods  of  a  certificated  bankrupt  having 
been  taken  in  execution  for  a  debt  which  might 
have  been  proved  under  the  commission,  the 
court  set  aside  the  fi.  fa.,  and  refused  to  put  him 
to  an  auditel  querela,  though  it  was  stated  that 
the  bankruptcy  was  collusive,  and  that^  in  aa 
action  by  the  assignees,  a  jury  had  found  against 
them  as  to  the  fact  of  trading.  Barrow  v.  Poile^ 
1  B.  &  Ad.  629. 

Assignees  allowing  Bankrupt  to  retain  Posses- 
sion.]— Where  the  assignees  of  an  uncertificated 
bankrupt,  by  agreement,  for  a  valuable  conside- 
ration paid  to  them  by  a  third  person,  had 
allowed  the  bankrupt  to  remain  in  possession  of 
his  furniture,  but  which,  notwithstanding,  they 
afterwards  seized  : — Held,  that  they  were  war- 
ranted in  so  doing,  on  the  ground  that  an  un- 
certificated bankrupt  cannot  acquire  property 
for  himself,  nor  is  he  entitled  to  retain  any  pro- 
perty against  his  assignees.  Nia^^.  Adamstm, 
3  B.  &  A.  225. 

Under  32  ft  88  Viot.  o.  71.]— Afler  the  close  of 
a  bankruptcy,  property  falling  in  to  the  bank- 
rupt belongs  to  him,  and  not  to  the  trostee, 
although  the  bankrupt  has  not  obtained  an 
order  of  discharge.  Pettit,  In  re,  1  Ch,  D.  478 ; 
45  L.  J.,  Bk.  63  ;  34  L.  T.  51  ;  24  W.  R.  359.    ' 

When  the  creditors  of  a  liquidating  debtor 
have  passed  a  resolution  granting  him  his  dis- 
charge, his  after-acquired  property  does  not  vest 
in  the  trustee  for  the  benefit  of  the  creditors,  but 
belongs  to  the  debtor;  although  no  resolution 
fi&ing  the  close  of  the  liquidation  has  been 
passed.  Bennett's  TrustSy  In  re,  10  L.  R.,  Ch. 
490  ;  32  L.  T.  652 ;  23  W.  R.  822— C  A. 
Reversing  S.  C,  19  L.  R.,  Eq.  245  ;  44  L.  B.,Ch. 
244  ;  31  L.  T.  720  ;  23  W.  R.  229. 

When  the  creditors  of  a  liquidating  debtor 
have  passed  a  resolution  granting  him  his  dis- 
charge, his  after-acquired  property  does  not  vest 
in  the  trustee,  but  belongs  to  the  debtor,  although 
no  resolution  closing  the  liquidation  has  been 
passed.  Ebbs  v.  Boulnois,  10  L.  R.,  Ch.  479  ;  44 
L,  J.,  Ch.  691  ;  32  L.  T.  650  ;  33  ib.  342  j  23  W. 
R.  820. 

An  undischarged  bankrupt  died  intestate 
within  three  years  after  the  close  of  his  iHUik- 
ruptcy,  having  in  the  interval  acquired  fre^ 
property  and  contracted  fresh  debts.  Only  a 
small  dividend  had  been  paid  in  the  bankruptcy 
and  the  bankrupt  had  not,  after  the  close  of  the 
bankruptcy,  made  any  further  payments  to  the 
creditors  who  had  proved.  An  action  was 
brought  by  one  of  the  new  creditors  to  admi- 
nister the  bankrupt's  estate.  The  estate  was 
sufiicient  to  pay  the  costs  of  the  action,  u>  pay 
the  new  creditors  in  full,  and  to  leave  a  surplos. 
This  surplus  was  claimed  by  the  old  creditors  :— 
Held,  that  the  administratrix  was  entitled  to  the 
surplus,  and  that  the  old  creditors  had  no  right 
to  it.  Smith;  In  re,  Green  v.  t^'mith  (Na  2).  24 
Ch.  D.  672  ;  52  L.  J..  Ch.  921  j  49  L,  T.  297, 


property  acqaired  bj  mm  after  tbe  close  ol  ttie 
Uuikruptcf,  except  such  rights  as  arc  j^iven  to 
them  by  a.  B4,  and  tliose  rights  cannot  be  eii- 
forced  ^ter  tbe  death  of  the  bankrupt.  Sect.  1 2 
applies  to  property  acquired  by  an  undischai^ed 
bau^rupt  after  the  close  of  the  bankruptcy  as 
well  as  tu  property  divisible  among  the  creditoia 
in  the  bankruptcy,     lb. 

After  the  close,  on  the  Ist  ol  December,  1874, 
of  a  bankruptcy,  the  debtor  who  had  been  made 
bankrupt  became  entitled,  under  the  will  of  a 
testatrix  who  died  in  1ST5,  and  under  a  decree 
dated  the  etb  of  January,  1878,  in  a  suit  for 
the  administration  of  her  estatti,  the  property 
amounting  to  about  20,000/.  During  tLe  three 
yetu?  which  elapeed  after  the  close  of  the  bank- 
ruptcy, the  debtor  did  not  ]iay  ICW.  in  the  pound, 
and  he  had  not  obtained  an  oidcr  of  discharge. 
On  the  26th  o£  February,  1878,  a  creditor,  whose 
name  and  debt  appeared  in  the  bankrupt's  state. 
meat  of  aSairs,  but  who  had  not  proved  befure 
the  close  of  the  bankruptcy,  sent  in  a  proof  of  hU 
debt  to  tbe  rapstrac,  who  had  become  the  trus- 
tee : — Held,  that  tbe  proof  was  good,  and  that 
tbe  creditor,  notwithstaudlng  that  his  debt  was 
not  pioved  before  the  close  of  tbe  banktiiplcy, 
was  entitled  to  apply  for  leave  to  enforce  pay- 
ment of  his  debt  as  a  judgment  debt  against 
the  property  of  tbe  debtor,  under  sub-a.  2  of  s. 
54  of  tie  Bankruptcy  Act,  1869.  La»ca»ter 
Sankinji  Carporatitm,  Ex  parte,  Weitiy,  In  re, 
10  Cb.  D,  776;  48  L.  J.,  Bk,  89  ;  39  L.  T.  673  ; 
27  W.  K.  292. 

Upon  the  giUDtlng  of  an  application  for  the 
sanction  of  the  court,  as  reqnirjd  by  anb-s.  2  of 
B,  54  of  the  Bankruptcy  Act,  18S9,  a  notice  must 
be  inserted  in  the  Qaiettc,  as  prescribed  by  Form 
70  in  the  Schedule  to  the  Bankruptcy  Rules, 
18T0.     lb. 

AllovMioe  ont  of  Piopcrty  to  Buikrnpt— Bill 

of  8*le.j — B,,  an  andiscbsi^ed  bonkrunt,  to 
whom  his  creditors  had  given,  by  a  resolution 
duly  passed,  a  certain  quantity  of  his  fumiturc, 
assigned  that  famiture  by  bill  of  sale  to  the 
pUintiS,  and  afterwards  sent  it  to  the  defendant, 
aji  auctioneer,  who  sold  it  and  paid  the  money 
received  to  the  bankrupt.  In  an  action  tor  con- 
version :— Held,  that  the  plaintiff  was  entitled 
to  the  fumiturc,  for  that  tbe  bankrupt  could, 
uidcr  the  resolution  of  hia  creditors,  dispose  of  it 
to  the  plaintiff,  and  that  there  waj^  no  jua  tertil 
which  the  defendant  ctiuld  set  up.  Brovm  v. 
Hickinbotham,  50  L.  J.,  Q.  B.  42«. 

ronutnrs  left  in  Bankiupt'i  PoitMiion— Bill 
of  Sale.]— A  trustee  andcr  a  liquidation,  who, 
with  the  authority  of  the  creditois,  permits  the 
debtor  to  remain  in  possession  of  his  furniture  as 
apparent  owner,  does  not,  in  the  absence  of 
knowledge  that  the  debtor  was  holding  himself 
out  as  the  real  owner  and  dealing  with  it  as  such, 
forfeit  his  right  to  it  so  long  as  there  hna  been  no 
cloaiug  of  the  liquidation  or  order  of  discharge ; 
and  his  right  to  it  and  to  any  after-acquired 
property  cannot  be  defeated  by  a  bill  of  sale 
given  by  the  debtor  subsequently  to  the  llquida- 


26  W.  R.  312— C.  4. 

Kouy  p^  by  TJndiiohargBd  Bankrupt 


25  L.  T.  731  ;  20  W.  R.  172. 

A  bankrupt,  who  had  not  obtained  his  order  of 
discharge,  took  a  furnished  house  at  51.  per  week 
from  a  person  who  had  notice  of  the  bankruptcy, 
the  terms  of  paying  six  months'  rent  in  ad- 
ice   if  required.      Having  obtained  2002.  as 
npensation  far   being   turned  out  of  an  ap- 
pointment wtich  he  had  taken  since  the  bank, 
niptcy,  he  paid  to  the  landlord  out  of  thia  sum 
'30[.  as  the  six  months^rent,  the  landlord  having 


required  payment : — Held,  that  though  tbe 
trustee  in  bankruptcy  conld  have  intercep"  ^  -■-  - 
20U/.  and  required  it  to  be  paid  to  him,  h 


epred  the 


follow  any  part  of  it  into  the  hands  of  the 
landlord.    lb. 

A  bankrupt,  who  liad  never  obtained  bis  order 
of  discharge  or  passed  his  final  examination,  pro- 
cured employment  as  editor  of  a  weekly  news- 
paper nithont  the  pennissiou  or  knowledge  of 
—  itee,  and  six  years  after  the  bankruptcy 
awarded  by  the  decree  of  a  competent 
1142.  aa  six  montlis'  salary  in  lieu  of  proper 
of  dismissal : — Held,  tliat  the  trustee 
could  claim  thia  money  before  it  was  paid  to  him, 
as  against  any  creditors,  suitsequently  to  and 
itbout  notice  of  the  bankruptcy,  for  that,  first, 
le  trustee  had  been  i!;uilty  of  no  breach  of  duty 
towaida  such  creditors,  so  as  to  estop  him  from 
setting  up  his  claim  ;  and,  secondly,  that  tbe 
money  was  nut  the  proceeds  of  thi;  bankrupt's 
personal  labour  subaequent  to  his  bankruptcy,  but 

ipensation  for  the  breach  of  a  contract,  which 

depart  of  hisestatein  bankruptcy.  Wadlittg 
V.  Oliphant,  1  Q.  B.  D.  145  ;  45  L.  X  Q.  B.  173 ; 
33L.T.  837;  24  W.  R.  246. 


pass    to    his 

trustee.     Vint,  Ex  parte.  Wilton,  Inre,  8  Ch.  D. 

;  47  L.  J.,  Bk.  116  ;'  38  L.  T.  730  ;  26  W.  R. 

.     Affirming  38  L.  T.  327  ;  26  W.  B.  432— 

C.  A. 

Though  if  the  bankrupt  bad  accumulated  the 

loney  and  invested  it  in  property,  the  trustee 

light  be  entitled  to  the  property,  yet  he  cannot 

intercept  the  damages  or  prevent  the  bankrupt 

from  expending   them  in  the   maintenance  of 

himself  and  bia  family.     lb. 

Property  soqiiiicd  by  Fraud.] — A  liquidating 
debtor  who  had  not  obtained  his  order  of  dis- 
chai^cng^ed  in  trade.  He  ordered  some  goods 
from  a  wholesale  bouse,  who  sent  the  goods  to 
him  in  the  belief  that  the  order.had  come  from  a 
firm  with  whom  they  were  acquainted,  and  whose 
imme  resembled  that  under  which  the  debtor 
traded.  The  trustee  claimed  the  goods  : — Held, 
that  the  debtor  had  acquired  no  property  in  the 
goods,  and  that  the  trustee  was  bound  to  return 
them  to  the  persona  who  had  sent  them.  Reed, 
lure,  Barmtt,  Ex parte,^  Ch.  D.  123;  45  L. J., 
Bk.  120  ;  34  L.  T.  664  ;  24  W.  K.  904. 

AftsT  Bnspeniioii  of  Bankmptcy  FrooMdingi 
no  Diieltarga.  ] — A  resoiutiou  of  the  creditors  of 
a  bankrupt,  under  the  Bankruptcy  Act,  1861,  s. 
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110.  suspending  proceedings  in  the  bankruptcy, 
does  not  without  the  order  of  the  court  operate 
as  a  discharge  of  the  bankrupt,  and  in  the 
absence  of  such  order  any  after-acquired  pn)perty 
still  vests  in  the  a&«!igiice.  Carter^  In  re,  Carter, 
Ex  parte,  2  Ch.  D.  806  ;  45  L.  J.,  Bk.  H5 ;  35 
L.  T.  388— C.  A. 

Second  Liquidation — Sale  of  Estate  to  Debtor 
by  Trustee  of  First— Right  of  Trustee  of  Second.] 

— An  undischarged  debtor  went  into  business 
again,  and  afterwards  filed  a  second  liquidation 
petition.  His  creditors,  old  and  new,  empowered 
the  trustee  to  sell  the  debtor's  estate  to  him  for 
475/.,  upon  payment  of  which  sum  he  was  to  be 
entitled  to  his  discharge.  The  money  was  paid, 
and  was  then  claimed  by  the  trustee  under  the 
first  liquidation.  The  court  decided  in  favour 
of  that  claim.  The  second  trustee  thereupon 
claimed  the  debtor's  stock-in-trade  and  effects  : 
— Held,  that  the  debtor,  having  paid  the  475/., 
was  free  from  the  claims  of  all  his  creditors,  and 
was  entitled  to  retain  whatever  property  he  had 
acquired.  Cavgh^^y,  Ex  parte,  4  Ch.  D.  633  ; 
46  L.  J.,  Bk.  18  ;  36  L.  T.  39  ;  25  W.  R.  308. 


f.  SorpluB. 

Sight  to  Account.] — ^A  certificated  bankrupt, 
who  shews  the  probability  of  a  surplus,  is  en- 
titled to  an  account  against  his  assignees. 
Malachy,  Ex  parte,  1  Mont.,  D.  &  D.  353  ;  4 
Jur.  1092. 

Bight  to  Surplus  cannot  be  attached  under 
Oamishee  Order.] — The  surplus  money  due  to 
a  bankrupt  out  of  his  estate  after  payment  of 
20*.  in  the  pound  to  the  creditors  under  the 
bankruptcy,  is  not  a  debt  due  to  the  bankrupt 
from  the  official  assignee  (though  the  bankrupt's 
estate  remains  vested  in  him)  which  can  be  at- 
tached under  the  garnishee  clauses  of  the  Com- 
mon Law  Procedure  Act,  1864,  by  a  judgment 
creditor  of  the  bankrupt.  Uunter  v.  Grt'eiv^ill, 
8  L.  R.,  C.  P.  24  ;  42  L.  J.,  C.  P.  55  ;  27  L.  T. 
827  ;  21  W.  R.  263. 

Bight  of  Mortgagee  of  Surplus.! — A  trustee 
in  bankniptcy  is  not  a  trustee  of  the  surplus  of 
the  estate  for  the  bankrupt.  The  bankrupt, 
while  undischarged,  has  no  interest  in  the  sur- 
plus beyond  a  mere  hope  or  expectation,  and  he 
cannot,  by  assigning  the  surplus  by  way  of 
security,  give  to  his  assignee  any  right  to  inter- 
fere in  the  administration  of  the  estate,  as,  for 
instance,  by  examining  an  alleged  crc<litor  with 
respect  to  his  claim.  Sheffield,  Ex  parte, 
Avutin,  In  re,  10  Ch.  D.  434  ;  40  L.  T.  15;  27 
W.  R.  622— C.  A. 


g.  Setting  aside  Irre^nlar  Proceedings. 

The  interest  which  a  bankrupt  has  in  increas- 
ing the  divisible  fund  under  the  fiat  is  sufficient 
to  enable  him  to  set  aside  an  execution  levied 
on  his  goods  against  good  faith.  Pinehes  v. 
Harvey,  1  G.  &  D.  236  ;  1  Q.  B.  868  ;  6  Jur. 
389. 

A  defendant  who  has  become  bankrupt  and 
obtained  his  certificate  after  trial  and  verdict 
against  him,  has  a  right  to  set  it  aside  for  a  want 
of  a  sufficient  notice  of  trial,  although  his  estate 
is  insolvent,  and  his  assignees  are  no  parties  to 


the  application.    Shepherd  v.  Th4}mp8on^  9  M.  & 
W.  110  ;  1  D.,  N.  S.  345. 

Where  an  audita  querela  had  been  irregulariy 
issued,  and  the  plaintiff  in  the  action  subee- 
quently  became  bankrupt,  he  was  permitted  to 
move  to  set  aside  the  writ  and  proceedings, 
without  shewing  any  assent  on  the  part,  of  the 
official  assignee.  Dearie  v.  JTer,  4  Ex.  82 ;  7 
D.  &  L.  231  ;  18  L.  J.,  Ex.  448. 

• 

Trustee  compromising  Claims  on  Property  of 
Bankrupt.] — A  mortgagee  of  property  of  a 
bankrupt,  who  had  foreclosed  before  the  bank- 
ruptcy, sent  in  a  claim  three  years  after  the 
commencement  of  the  bankruptcy  to  prove  for 
21,000Z.  as  the  balanoe  of  his  debt  after  giving 
credit  for  the  value  of  his  security,  treating  the 
foreclosure  as  re-opened.  The  trustee,  believing 
that  the  claimant's  right  to  re-open  the  fore- 
closure could  only  be  decided  by  a  very  expen- 
sive litigation,  effected  a  compromise  with  him 
with  the  assent  of  the  creditors,  by  the  terms  of 
which  compromise  his  claim  was  to  be  admitted 
for  20,000/.,  all  the  other  creditors  were  first  to 
receive  18*.  in  the  pound,  then  the  claimant  was 
to  receive  18*.  in  the  pound,  and  afterwards  he 
and  the  other  creditors  were  to  share  pari  passo 
in  the  remaining  assets.  But  for  this  claim  the 
estate  would  have  been  sufficient  to  pay  all  the 
other  creditors  in  full  and  to  leave  a  larpfe  sur- 
plus for  the  bankrupt.  The  bankrupt  dispnted 
the  validity  of  the  claim  altogether,  and  applied 
to  the  Court  of  Bankruptcy  for  an  order  for  the 
examination  of  the  claimant  in  respect  of  his 
claim  : — Held,  that  the  bankrupt  was  entitled 
to  the  order  asked  for.  as  the  compromise  was 
one  which  was  only  detrimental  to  the  bank- 
rupt, and  was  not  such  a  one  as  the  trustee  could 
effect  under  the  Bankruptcy  Act,  1869,  s.  27, 
sub-s.  3.  Austin,  Ex  parte,  4  Ch.  D.  13 ;  46 
L.  J.,  Bk.  1 :  35  L.  T.  529  ;  25  W.  R.  61— C.  A 


h.  Appealing'  againat  Injnnotion. 

A  defendant,  who  had  become  bankrupt  since 
the  trial  of  the  action,  appealed  against  an 
injunction  restraining  him  from  selling  certain 
articles  with  labels  or  wrappers  in  imitation  of 
those  used  by  the  plaintiff,  and  from  using  a 
certain  name,  either  alone  or  in  combination 
with  his  own  or  any  other  name,  in  the  manu- 
facture of  these  articles  in  such  manner  as  to 
lead  to  the  belief  that  the  articles  made  by  the 
defendant  had  been  manufacturetl  by  the  plain- 
tiff. The  trustee  in  the  bankruptcy  did  not  join 
in  the  appeal : — Held,  that,  notwithstanding  the 
bankruptcy,  the  defendant  was  entitled  to  appeal 
from  the  injunction,  inasmuch  as  it  impc^i& 
personal  liability  upon  him.  Dence  v.  Mason, 
41  L.  T.  57a— C.  A. 


1.  Taking  Part  in  Winding-up  Proceedings- 
Application  for  Proceedings  to  be  tskss 
against  Director — Locus  standi  of  Contxibiitoiy 
who  is  an  TTndischarged  Bankrupt.]  —An  undis- 
charged bankrupt,  although  on  the  list  of  coo- 
tributories,  is  a  mere  stranger  to  the  winding-up 
proceedings,  and  has  no  locus  standi  to  api^j* 
therein  that  proceedings  may  be  ordered  to  l^ 
taken  against  a  director  for  money  alleged  to  be 
improperly  received  by  him.  Cape  JBretfm  C^' 
pany,  In  re,  45  L,  T,  395 — C.  A, 
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j.  Costs. 


Immiinity  from  Psyment  of  Coiti.] — No  per- 
sonal order  can  be  made  against  a  bankrupt  for 
payment  of  costs  of  an  unsuccessful  appeal. 
Jacobs,  Ex  parte,  Jacobs,  In  ?r,  44  L.  J.,  Bk.  34. 

Trustee — Breaoh  of  Truit.] — A  defaulting 
trustee  is  entitled  to  his  costs  of  a  suit  for  the 
execution  of  the  trusts  incurred  after  his  bank- 
ruptcy. Boicycr  v.  Oriffin,  9  L.  R.,  Eq.  340 ; 
39  L.  J.,  Ch.  159. 

Where  the  trustee  of  a  settlement  became 
bankrupt  shortly  after  the  commencement  of  an 
action  for  the  execution  of  the  trusts,  and  an 
order  was  made  for  payment  by  him  into  court 
of  a  sum  of  money  certified  to  be  due  from  him 
to  the  estate,  he  was  held  entitled  to  his  costs  of 
the  action,  though  he  was  not  to  receive  them 
until  he  had  made  good  his  default.  Lewis  v. 
Tra.<tk,  21  Ch.  D.  862. 

In  an  administration  action  one  defendant 
was  an  executor.  He  was  a  defaulting  trustee 
under  a  settlement.  After  the  action  was  com- 
menced he  was  adjudicated  bankrupt,  and  a 
trustee  in  bankruptcy  was  appointed  and  made 
a  defendant  : — Held,  that  the  defaulting  trustee 
was  entitled  to  be  paid  his  costs  incurred  after 
his  bankruptcy.  Clare  v.  Clare,  Clare,  In  re, 
21  Ch.  D.  865  ;  51  L.  J.,  Ch.  553  ;  46  L.  T.  851  ; 
30  W.  R.  789. 

Where,  after  the  commencement  of  an  ad- 
ministration action  against  a  defaulting  executor 
or  trustee,  he  becomes  bankrupt,  and,  under  s.  49 
of  the  Bankruptcy  Act,  1869,  his  debt  remains 
undischarged  by  the  bankruptcy,  he  is  not  en- 
title<l  to  be  paid  any  of  his  costs  of  the  action, 
whether  incurred  before  or  after  the  bankruptcy, 
nntil  he  has  made  good  his  default.    But  where 
the   debt  of  the  defaulting  executor  or  trustee 
has  been  discharged  by  his  bankruptcy — as  where 
the  liankruptcy  has  taken  place  prior  to  the 
Bankruptcy  Act,  1869 ;  or  where,  after  the  bank- 
ruptcy, his  debt   remaining    undischarged,   he 
renders  services  in  the  action  in  his  character  of 
executor  or  trustee,  he  is  entitled  to  be  paid  his 
costs  incurred  subsequently  to  his  bankruptcy, 
though  his  prior  costs  must  be  set  off  against 
his  debt.    LewU  v.  Trash  (21  Ch.  D.  862)  fol- 
lowed.    Clare  v.  Clare  (21  Ch.  D.  865)  not  fol- 
lowed.   Basham,  I?i  re,  Hannay  v.  Basham,  23 
Ch.  I).  195 ;  52  L.  J.,  Ch.  408  ;  48  L.  T.  476 ; 
31  W.  R.  74.3. 

Two  executors,  defendants  in  an  administra- 
tion action,  were  represented  by  the  same  soli- 
citor, to  whom  they  had  given  a  joint  retainer, 
and  one  of  them  was  a  debtor  to  the  estate  and 
became  bankrupt  after  the  passing  of  the  Bank- 
ruptcy Act,  1869  ;— Held,  that  the  solvent 
executor  was  entitled  to  be  paid  his  separate 
costs  out  of  the  estate,  and  that  the  separate 
costs  of  the  insolvent  executor  must  be  set  off 
against  the  debt  -due  from  him  to  the  estate ; 
but  that  whether  the  whole  or  what  part  of  the 
common  costs  of  both  executors  was  to  be  paid 
out  of  the  estate  was  a  question  for  the  taxing 
master  to  determine  according  to  the  settled 
practice  of  the  taxing-office.  McEvoan  v. 
CrombU,  Porter  v.  Grant,  49  L.  T.  499  ;  32  W. 
R.  115. 

By  the  chief  clerk's  certificate,  a  sum  was 

fotxud  due  from  the  estate  to  the  two  executors 

joixitly  -.—Held,  that  an  inquiry  must  be  directed 

"^   ^ascertain  whether  that  sum  was,  as  between 


the  executors,  payable  wholly  to  one,  or  how 
much  was  payable  to  one,  and  how  much  to  the 
other ;  and  that  the  part  (if  any)  found  due  to 
the  insolvent  executor  must  be  set  off  against 
the  debt  due  from  him  to  the  estate.    lb. 


k.  To  Demand  Delivery  of  Bill  of  Costs. 

Bighti.] — A  bankrupt  is  not  during  the  bank- 
ruptcy a  party  interested  in  the  estate  in  the 
hands  of  the  trustee  in  bankruptcy  so  as  to 
entitle  him  after  his  discharge,  and  although  his 
creditors  have  been  paid  in  full,  to  demand 
delivery  and  taxation  of  a  bill  of  costs  pai<l  by 
the  trustee  out  of  the  estate,  under  6  &  7  Vict. 
c.  73  (The  Solicitors  Act,  1843),  ss.  39,  40. 
Leadbitter  and  Harvey,  In  re,  39  L.  T.  12. 
Affirmed,  10  Ch.  D.  388 ;  48  L.  J.,  Ch.  242 ;  39 
L.  T.  286  ;  27  W.  R.  267— C.  A. 

8.  Trading  by  Bankrupt. 

CKyei  Title  good  against  all  except  Asngnees.] 
— If  an  uncertificated  bankrupt  carries  on  trade, 
and  sells  a  vessel  of  which  he  is  the  ostensible 
owner,  to  A.,  A.  has  a  good  title  against  all  per- 
sons but  the  assignees.  Laroche  v.  Wakeman, 
Peake,  140. 

Knowledge  of  Assignee!.]  —  A.,  an  unccili- 
ficated  bankrupt,  having  been  employed  as 
manager  of  an  hotel,  agreed  to  purchase  the 
stock  and  goodwill  from  B.,  who  knew  of  the 
bankruptcy,  and  who  agreed  to  lend  A.  money  to 
purchase  the  stock  and  other  trade  effects,  but 
on  the  understanding  that  the  effects  were  to  be 
assigned  to  B.  as  security  for  the  debt.  Accord- 
ingly B.  lent  to  A.  the  money,  taking  A.'s  bond  for 
the  amount,  and  the  same  day  A.  purchased  the 
effects,  and  assigned  the  same  as  a  security  to  B. 
The  official  assignee  knew  that  A,  was  carrying 
on  business  on  his  own  account,  but  did  not 
know  of  the  transaction  : — Held,  that  the  loan, 
purchase  and  mortgage  wefe  one  transaction, 
and  nothing  passed  to  the  official  assignee  except 
what  was  subject  to  A.'s  lien.  Kerakoosc  v. 
Brooks,  3  L,  T.  712— P.  C. 

Carrying  on  former  Business. — Bight  to  Pro- 
ceeds. ] — ^A  furniture  broker,  being  an  uncerti- 
ficatea  '  bankrupt,  was  employed  to  remove 
goods,  in  the  course  of  which  business  he  em- 
ployed several  men  and  vans,  supplied  packing- 
cases,  repaired  furniture,  and  provided  materials 
for  this  purpose,  and  other  articles  to  a  trifling 
amount : — Held,  that  the  debt  which  thereby 
accrued  was  not  in  respect  of  personal  labour, 
but  was  claimable  by  the  assignees.  Crofton  v. 
Poole,  1  B.  &  A.  568. 

Bights  of  Creditors  without  Notice.] — If  a 

trustee  allows  a  bankrupt  to  trade  for  the  benefit 
of  the  creditors,  the  rights  of  an  execution  cre- 
ditor in  respect  of  a  debt  contracted  after  and 
without  notice  of  the  bankruptcy  will  be  pre- 
ferred to  the  rights  of  the  trustee.  Enyleback  v. 
mxon,  10  L.  R.,  C.  P.  645 ;  44  L.  J.,  C.  P.  396  ; 
33  L.  T.  831.     • 

Although  such  rights  are  purely  equitable,  a 
court  of  law  will  recognise  them  upon  an  inter- 
pleader issue.    lb. 

An  advertising  agent  became  bankrupt  in 
1870,  and  not  having  yet  obtained  his  discharge, 
was  allowed  to  carry  on  his  trade  for  the  benefit 
of  his  creditors,  and  in  the  course  of  such  trade 
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contracted  a  debt,  iu  respect  of  which  the  defen- 
dant, who  had  no  notice  of  the  bankruptcy  when 
he  gave  credit,  obtained  judgment,  and  issued 
execution  against  him,  in  pursuance  of  which 
the  sheriff  levied  upon  his  furniture.  Possession 
of  the  house  in  which  the  furniture  was  had 
been  yielded  up  to  an  agent  of  the  trustee  of  the 
bankrupt  a  few  days  before  the  sheriff  entered, 
but  the  bankrupt,  who  had  bought  the  furniture 
with  the  proceeds  of  the  permitted  trading,  had 
not  disclosed  his  ownership  of  it  to  the  trustee 
until  about  a  fortnight  before  that  time  : — Held, 
on  an  interpleader  issue  that  the  rights  of  the 
execution  creditor  ought  to  be  preferred  to  the 
right  of  the  trustee.     2b. 

Without  Knowledge  of  Tnutee.]— In  liquida- 
tion proceedings  there  is  no  such  duty  of  looking 
after  an  undischarged  debtor  imposed  upon  the 
creditors  or  upon  the  trustee  as  will  make  them 
guilty  of  laches  if  the  debtor  trades  again  with- 
out interference  on  their  part,  unless  they  are 
aware  of  what  he  is  doing ;  and,  in  the  absence 
of  positive  evidence  that  they  had  such  know- 
ledge, they  will  be  held  entitled  to  the  property 
acquired  by  the  debtor  in  the  course  of  his  sub- 
sequent trading  in  priority  to  new  creditors  who 
have  come  in  and  pr9ved  under  a  second  liquida- 
tion jxitition.  Ford  J  Ex  parte,  Caughey^  In  »r, 
1  Ch.  D.  521  ;  45  L.  J.,  Bk.  96 ;  34  L.  T.  634  ;  24 
W.  R.  590— C.  A.  Affirming  45  L.  J.,  Bk,  19  ; 
33  L.  T.  482. 

An  undischarged  liquidating  debtor,  being  a 
master  painter,  took  a  job  in  the  way  of  his 
trade,  upon  which,  besides  his  own  labour,  he 
employed  three  workmen,  and  supplied  the  ne- 
cessary materials.  He  received  for  the  job  49/., 
of  which  he  stated  in  evidence  that  the  cost  of 
the  materials  was  10/.,  and  of  the  hired  labour 
15/. : — Held,  that  the  debtor  was  carrying  on  his 
business,  and  that  the  entire  proceeds  belonged 
to  his  trustee.  Dowling^  In  re,  Banks,  Ex  parte, 
4  Ch.  D.  689  ;  46  L.  J.,  Bk.  74 ;  36  L.  T.  117  ;  25 
W.  R.  515. 

Secured  Creditor  giving  farther  Credit  on  Be- 
preientation  liy  Tmstee — lUght  to  apply  Pro- 
eeeds  of  Secniity.] — An  undischarged  debtor,  with 
the  knowledge  and  assent  of  his  creditors,  and  of 
the  trustee  under  the  liquidation,  continued 
trading,  and  dealt  with  his  property  as  his  own. 
A  fully-secured  creditor,  who  had  not  proved 
under  the  liquidation,  relying  on  the  statement 
of  the  trustee  that  the  debtor  was  a  free  man, 
continued  to  deal  with  and  give  him  credit.  The 
security  was  subsequently  realized,  and  a  surplus 
remained  m  the  hands  of  the  creditor,  which  the 
trustee  under  the  liquidation  claimed : — Held, 
that  such  creditor  was  entitled,  as  against  the 
trustee,  to  deduct  from  such  surplus  the  debts 
due  to  him  from  the  debtor  in  respect  of  the 
subsequent  trading.  Dysart,  In  re,  Bolland. 
Ex  parte,  9  Ch.  D.  312  :  47  L.  J.,  Bk.  74  ;  38  L! 
T.  693  ;  26  W.  R.  807— C.  A. 

Goods  supplied  on  Bankrupt'e  'Guarantee,  but 
in  Kamo  of  Son — Bight  of  Asiigneei.] — An  un- 
certificated bankrupt  hired  a  shop ;  goods  were 
supplied  in  the  name  of  his  son,  but  principally 
upon  the  father's  guarantee : — Held,  that  his 
assignees  were  liable  to  an  action  of  trespass  at 
the  suit  of  the  son,  for  seizing  them  as  the  goods 
of  the  bankrupt.    DarU  v.  Living,  Holt,  275. 


9.  Removal  of  Bakkbupt  Tbustek. 

A  trustee  who  becomes  bankrupt  ought  to  be 
removed  from  his  trusteeship  whenever  the 
nature  of  the  trust  is  such  that  he  has  to  receive 
or  deal  with  trust  funds  so  that  he  can  mis- 
appropriate them.  Barker,  In  re,  1  Ch.  D.  43 ; 
46  L.  J.,  Ch.  52  ;  24  W.  R.  264. 

The  court  having  power  under  the  Bankruptcy 
Act,  1869,  8. 117,  by  reference  to  the  Trustee  Act, 
1850,  8.  32,  to  appoint  a  new  trustee  in  substitu- 
tion for  a  bankrupt,  is  the  Court  of  Chancery. 
Coomhet  V.  Brookes,  12  L.  R,  £q.  61 ;  41  L.  J., 
Ch.  114 ;  25  L.  T.  198  ;  19  W.  R.  1002. 


10.  Bankbupt  holdikg  Poweb  of 
Attobijey. 

Bankruptcy  determines  a  power  of  attorney. 
Markwirk  v.  Hardingham,  15  Ch.  D.  339  ;  43  L 
T.  647  ;  29  W.  R.  361— C.  A. 


11.  Actions  against  Bankbupt. 

Debt  ineurred  by  Means  of  Fraud — ^PsBdiig 
Liquidation  Proceedings.] — In  1868  G.  fraudn- 
lently  obtained  money  &om  R.  for  investment, 
and  appropriated  it  to  his  own  use.  In  1870  be 
gave  fe.  promissory  notes  for  the  amount,  upon 
which  he  paid  interest  from  1870  till  1879.  In 
1879  he  filed  a  liquidation  petition,  and  a  trustee 
jvas  appointed.  Pending  the  liquidation  pro- 
ceedings, R.  brought  an  action  to  recover  the 
money : — Held,  that  the  acceptance  of  the  pro- 
missoiy  notes  and  the  interest  had  not  changed 
the  original  character  of  the  debt  or  substituted 
for  it  a  simple  contract  debt.  Ross  v.  Gntteridgt. 
52  L.  J.,  Ch.  280 ;  48  L.  T.  117. 

A  creditor  is  entitled  to  take  proceedings  and 
recover  judgment  against  a  liquidating  debtor 
for  a  debt  incurred  by  means  of  fraud  while  the 
liquidation  proceedings  are  pending,  although 
the  judgment  cannot  be  enforced  until  the 
debtor  obtains  his  discharge.    Ih, 


12.  Pboceedings  against  Estate  of 
Deceased  Bankbitpt. 

Sect.  54  of  the  Bankruptcy  Act,  1869,  does  not 
enable  the  court  to  sanction  proceedings  under  it 
against  the  estate  of  a  deceased  undischaii^ 
bankrupt.  Kelly,  Ex  parte,  Simmon*,  In  re.  7 
Ch.  D.  161  ;  47  L.  J.,  Bk.  30  ;  37  L.  T.  584  :  « 
W.  R.  120— C.  A. 

In  1873  a  bankruptcy,  under  which  no  assets 
had  been  realized,  was  closed,  but  the  bankrupt 
did  not  obtain  an  order  of  discharge.  In  Apnl, 
1877,  the  bankrupt  died,  leaving  assets  of  which 
he  had  disposed  by  wilL  The  petitioning  creditor, 
then,  with  notice  to  the  executors  of  the  will, 
applied  to  the  Bankruptcy  Court  for  leare  to 
enforce  his  debt  against  the  estate  of  the  bank- 
rupt as  a  judgment  debt,  or  for  liberty  to  insti- 
tute proceedings  in  the  Chancery  Division  for 
the  administration  of  the  bankrupt's  estate  : — 
— Held,  that  s.  54  did  not  enable  the  court  to 
sanction  proceedings  against  the  estate  of  a 
deceased  oankrupt,  and  that,  as  the  creditcT 
could  commence  proceedings  for  adminisuation 
without  the  leave  of  the  court,  such  leare  was 
unnecessary.    lb. 
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13.  Pbocbdttbe  IK  Actions  to  which 
Bankbupt  is  Pabtt. 

Bankmpti^  of  Sole  Plaintiir— One  Defendant 
appointed  Triutee.] — ^When  a  sole  plaintiff  has 
become  bankrapt,  and  a  defendant  is  appointed 
his  trustee,  that  defendant  may  obtain  an  order 
dismissing  the  bill  with  costs  against  him,  he 
andertaking  not  to  take  any  proceedings  for 
enforcing  Uie  order,  except  by  proving  for  the 
amount  of  his  costs  in  the  bankr aptcy.  A  hbotson 
V.  Gregg,  23  L.  T.  796  ;  19  W.  R.  340. 

Bankrnptey  of  Defendant  after  Notice  of  Trial.  ] 
-A  defendant  became  bankrupt  after  service  of 


notice  of  trial,  and  the  common  order  of  revivor 
-w^a  then  m:ide  against  his  trustee,  and  served  on 
him.  The  trustee  did  not  enter  an  appearance. 
Notice  was  served  on  him  that  the  action  was  re- 
stored to  the  paper  for  trial,  bat  he  did  not  appear 
at  the  trial : — Held,  that  it  was  not  necessary 
for  the  plaintiff  to  file  the  pleadings  or  a  notice 
of  motion  for  judgment  as  against  the  trustee 
nnder  r.  6  of  Ord.  XIX.  of  the  Rules  of  S.  C. 
Qiorlton  v.  Dickie,  13  Ch.  D.  160  ;  49  L.  J.,  Ch. 
40  ;  41  L.  T.  467  ;  28  W.  R.  228. 


Two    Tmstees — Continning   Action   by 


One.] — When  a  sole  plaintiff  becomes  bankrupt 
he  cannot  continue  the  action.  If  there  are 
two  trustees  in  bankruptcy,  and  one  refuses  to 
go  on,  the  other  may  have  an  order  as  of  coarse 
to  continue  the  action  and  make  his  co-trustee 
a  defendant.  JnekHon  v.  Xorth  Jikutern  Jtailtoay 
Chmpany,  6  Ch.  D.  841 ;  46  li.  J.>  Ch.  723 ;  36 
L.  Ti  779 ;  26  W.  R.  518— C.  A. 

BMviYbkg  Sniti  by  Assignee^Liability  for 
Goita  already  Inonrred.] — A  plaintiff  became 
bankrupt,  leaving  costs  in  the  suit,  which  he 
had  been  ordered  to  pay  prior  to  the  bank- 
ruptcy, unpaid ;  his  assignee  revived  the  suit. 
The  court,  upon  motion  by  defendants,  stayed 
all  further  proceedings  in  the  suit  until  payment 
of  the  costs  by  the  assignee.  Cook  v.  Ilatkway, 
39  L.  J.,  Ch.  99. 

Filing  BiUi  in  Equity.]— An  uncertificated 
bankrupt  is  incapable  of  suing  in  the  Court  of 
Chancery,  though  the  bill  charges  fraud  against 
»I1  the  defendants,  including  amongst  them  the 
creditors'  assignee.  Observations  on  demurring 
to  a  bill  by  an  uncertificated  bankrupt,  charging 
personal  fraud.  Bill  dismissed,  but,  inasmuch 
afl  the  charges  of  fraud  (which  had  been  answered) 
were  held  to  have  been  sustained,  without  costs. 
Motion  V.  Moajen,  14  L.  R.,  Eq.  202  ;  41  L.  J., 
Ch.  696  ;  20  W.  B.  861. 

A  bankrupt  cannot  file  a  bill  without  pre- 
▼iously  applying  to  the  Court  of  Bankruptcy  on 
the  subject.  Payne  v.  Dicker,  6  L.  R.,  Ch.  578  ; 
24  L.  T.  898 ;  19  W.  R.  987.  Varying  24  L.  T. 
492. 

When  a  demurrer  to  a  bill  by  a  bankrupt  was 

allowed,  bat  without  costs  and  with  liberty  to 

amend : — ^Held,  that,  under  the  circumstances, 

c«t8  ought  to  have  been  given,  and  liberty  to 

amend  refused.    lb. 

Condnet  of  ?rooeeding«—Eeoeiyer— Bankrupt 
Adnmuitrator.]— An  action  was  commenced  in 
the  court  of  one  of  the  vice-chancellors  for  the 
Wmuustration  of  the  estate  of  a  testator,  against 
me  a4mmi8trator  with  the  will  annexed.    The 


administrator,  being  interested  in  that  capacity 
in  the  estate  of  another  testator,  commenced  an 
action  for  the  administration  of  his  estate  in  the 
court  of  a  different  vice-chancellor,  and  then 
became  bankrupt.  The  plaintiff  in  the  first  suit 
moved  in  that  suit  that  a  receiver  of  the  estate 
might  be  appointed,  and  that  the  plaintiff  might 
be  permitted  to  prosecute  the  second  action  in 
the  name  of  the  administrator  : — Held,  that  the 
plaintiff  was  entitled  to  the  order  asked  for,  and 
that  it  was  properly  made  in  the  court  to  which 
the  first  action  was  attached.  In  such  a  case  it 
is  not  the  modem  practice  to  permit  the  receiver 
to  carry  on  an  action  in  the  name  of  a  bankrupt 
executor  or  administrator.  IlopkiiUf  In  re,  Dowd 
V.  Hawtin,  19  Ch.  D.  61  ;  30  W.  R.  601— C.A. 

Party  to  Suite.]— A  bankrupt  is  not  a  proper 
party  to  a  suit  instituted  by  the  trustee  under  his 
bankruptcy  to  set  aside  a  conveyance  executed  by 
the  bankrupt  with  intent  to  delay  or  defeat  his 
creditors.  Wehe  v.  Wardle,  19  L.  R.,  Eq.  171 ; 
23  W.  R.  208. 

Plea  of  Bankruptcy.] — A  plea  in  the  general 
form,  according  to  the  Bankruptcy  Act,  1861,  s. 
161,  that  the  defendant  became  bankrupt  accord- 
ing to  the  statute  in  force  concerning  bankrupts, 
and  that  the  cause  of  action  accrued  before  the 
defendant  so  became  bankrupt,  is  not  proved  by 
shewing  that  he  was  adjudicated  bankrupt  before 
and  received  his  order  of  discharge  after  action 
brought.  Jone^  v.  HiU,  5  L,  R.,  Q.  B.  "^30  ;  39 
L.  J.,  Q.  B.  74  ;  21  L.  T.  784  ;  18  W.  R.  453. 

14.  Liability  on  new  Pkomise  to  pay 

Debts. 

See  XIV.  OKDEB    OP    DiSCHABGE    AND    ITS 

Effect. 


XXII.     OFFENCES  BY  BANKRUPT. 
1.  Not  Sukkenderino. 

Partners— Ko  actoal  Knowledge  of  Snmmone 
to  Surrender.] — G.,  one  of  two  partners  who  had 
been  jointly  adjudsced  bankrupts,  was  indicted, 
under  12  &  13  Vict.  c.  106,  s.  251,  for  not  sur- 
rendering.  There  was  no  evidence  that  G.  had 
actual  knowledge  of  the  adjudication  and  sum- 
mons to  surrender :— Held,  that  assuming  the 
notice  to  surrender  had  been  duly  served,  if  he 
did  not  surrender  pursuant  to  it,  he  was  guilty 
of  the  offence  of  not  surrendering ;  and  even  if 
the  words  with  intent  to  defraud  his  creditors, 
in  s.  251,  override  the  whole  section,  that  the 
absconding  with  the  intent  proved  was  sufficient. 
Reg.  y. Gordon,  Dears,  C.  C.  586  ;  25  L.  J.,  M.  C. 
19  ;  2  Jut.,  N.  S.  67. 

Separate  Hotieea.]— It  appeared  that  only 


one  duplicate  adjudication,  and  only  one  duplicate 
notice  to  surrender,  were  served  : — Held,  that  a 
se])arate  notice  to  surrender  ought  to  have  been 
left  for  each  of  the  bankrupts  at  their  last  known 
place  of  business,    lb, 

Daye  named  for  Surrender.] — The  sum- 


mons or  notice  required  the  bankrupts  to  sur 
reifder  on  the  7th  July  and  the  19th  August,  the 
last-named  day  being  the  day  limited  for  their 
surrender : — Held,  that  service  of  the  notice  on 
the  27th  July  was  sufficient,    Ih 
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Intent  preinmed.] — On  an  indictment  a^j^ainst 
a  bankrupt,  under  12  &  13  Vict.  c.  I()6,  8.  251,  for 
not  surrcnderinp:,  he  having  left  the  country 
before  adjudication,  it  is  not  necessary  to  prove 
that  he  intendctl  to  defraud  his  creditors  if  he 
went  away  wilfully  and  to  evade  the  jurisdiction 
in  bankruptcy,  and  would  deprive  his  creditors 
of  their  remetly.     Rtg.  v.  Hvghe$^  1  F.  &  F.  726. 

But  muit  be  alleged  in  Indictment.] — An 
indictment  against  a  bankrupt  on  6  Geo.  4.  c.  16, 
B.  1 12.  for  not  surrendering  on  the  42nd  day,  was 
bad,  if  it  did  not  allege,  that  he  had  an  intent 
to  defraud  his  creditors.  Reg.  v.  Hill,  1  C.  &  K. 
168. 

Snsimons  to  Surrender  at  '*Diatrict  Court  of 
Bankruptcy. 'n — A  fiat  issued  against  J.  D., 
directed  to  a  district  court  of  bankruptcy,  where 
there  were  two  commissioners,  Mr.  J.  and  Mr.  S., 
to  whom  the  fiats  were  allotted  in  rotation.  This 
fiat  was  allotted  to  Mr.  J.  The  court  was  all  in 
one  building,  and  the  name  of  the  commissioner 
to  whom  each  fiat  was  allotted  was  posted  up  at 
the  court.  The  summons  granted  by  Mr.  J.  for 
the  surrender  of  J.  D.  called  on  him  to  surrender 
"at  the  district  court  of  bankruptcy."  It  was 
proved  that  he  did  not  surrender  to  Mr.  J., 
either  at  the  district  court  or  anywhere  else  : — 
Held,  sufficient  proof  of  non-surrender  to  Mr.  J., 
either  at  the  district  court  or  anywhere  else. 
Beg.  y.'Dealtry,  2  C.  &  K,  521  ;  1  Den.  C.  C. 
287. 

Held,  also,  that  the  summons  was  good, 
although  it  did  not  expressly  inform  the  bank- 
rupt that  the  fiat  had  been  referred  to  the  district 
court  of  bankruptcy,  and  did  not  contain  an 
allegation  that  he  had  been  adjudged  a  bank- 
rupt at  that  court.    lb. 

2.  Fraudulently  obtaining  Goods 
ON  Credit. 

AU  preliminary  Matters  must  be  Preyed.] — 

Upon  an  indictment  under  12  &  13  Vict.  c.  106, 
s.  253,  it  is  not  enough  to  prove  the  petition  to, 
and  adjudication  of,  the  Court  of  Bankruptcy, 
but  the  preliminary  matters,  viz.,  the  petitioning 
creditor's  debt,  the  ti-ading,  and  act  of  bankruptcy 
must  also  be  proved.  Reg.  v.  Landg,  Dears. 
C.  C.  667  ;  25  L.  J.,  M.  C.  14  ;  1  Jur.,  N.  S.  1176. 

Petition  FUed  under  12  ft  18  Viet,  c.106,  i.  211.] 

— An  indictment  for  obtAining  goods  on  credit 
within  three  months  next  preceding  the  date  of 
the  fiat  and  the  filing  of  a  petition  for  adjudication 
under  the  false  colour  and  pretence  of  carrying 
on  business  and  dealing  in  the  ordinary  course 
of  trade,  could  not  be  sustained  upon  evidence 
that  the  petition  filed  was  one  for  private  arrange- 
ment under  12  &  13  Vict.  c.  106,  s.  211,  although 
the  party  was  afterwards  adjudicated  a  bankrupt, 
and  the  proceedings  adjourned  into  open  court. 
The  misdemeanor  contemplated  by  12  &;  13 
Vict.  c.  106,  s.  253,  arose  upon  the  filing  of  a 
petition  under  s.  89.  Reg,  v.  Powell^  6  Cox, 
C.  C.  134. 

Goods  on  Approval.] — Where  a  person  obtained 
goods  on  approval,  and  pawned  tnem,  and  after- 
wards obtained  credit  for  them : — Held,  that 
24  &  25  Vict,  c  134,  s.  221,  did  not  apply.  Rig. 
v.  Lyontt,  9  Cox,  C.  C.  299. 


I     Under  82  ft  88  Viet.  c.  62.]— An  indictment 

'  under  the  Debtors  Act  (32  &  33  Vict.  c.  fi2), 
8.  11,  sub-s.  13,  which  merely  charges  that  a 
bankruptcy  petition  was  presented  against  the 
defendant  to  the  county  court,  upon  which  he 
was  adjudged  bankrupt,  and  that  he,  within  four 
months  before  the  presentation  of  the  petitiim, 
did  by  certain  false  representations  obtain  from 
B.  on  credit  certain  property,  and  has  not  paid 
for  the  same,  is  sufi[icient  in  arrest  of  judgment 
Reg.  V.  Watkimon,  26  L.  T,  863. 


Ko  Evidenee  of  false  Bepresentations.'' 


A  trader,  being  in  insolvent  circumstances,  pur- 
chased goods  on  credit,  and  shipped  them  to 
Australia,  and  obtained  advances  by  plcdgin? 
the  bills  of  lading.  Within  four  months  after- 
wards he  became  bankrupt.  In  his  examination 
he  stated  that  he  could  give  no  account  of  what 
had  become  of  the  purchase-money : — Held,  that 
in  the  absence  of  any  evidence  of  his  harin? 
obtained  the  goods  on  false  representations,  fai> 
conduct  did  not  constitute  an  offence  im«ler 
the  14th  or  15th  sub-sections  of  s.  11  of  the 
Debtors  Act,  1869  ;  and  an  application  by  tl^e 
trustee  for  an  order  to  prosecute  him  was  refased. 
Brettj  Ex  parte^  Hodgson,  In  re,  1  Ch.  D.  151 ; 
13  Cox,  C.  C.  128;  45L.J.,Bk.  17;  33L.T.711; 
24  W.  R.  101. 

Held,  also,  that  he  had  not  committed  an 
offence  under  the  13th  sub-section  of  the  same 
section.    lb. 


Sepresentation  must  be  False  to  Know- 


ledge of  Debtor.] — To  make  the  false  represen- 
tation fraudulent  under  32  &  33  Vict.  c.  62,  s.  11, 
sub-ss.  13  and  14,  it  must  be  made  knowingly  by 
the  debtor.  Reg.  v.  Cherry,  12  Cox,  C.  C.  ^2.  ' 
Where  a  debtor  pret<;nds  to  be  dealing  in  the 
ordinary  way  of  business,  but  is  not  in  zealitv 
doing  so,  the  onus  is  on  him  to  satisfy  the  jury 
that  he  was  acting  honestly,  and  had  no  intention 
to  defraud.    lb. 

3.  Concealing,  Disposing  of,  or  Pawning 

Pbopebty. 

Coneealing — Offence  when  Complete.] — The 
offence  by  a  bankrupt  in  not  discovering  his  pro- 
perty on  examination  is  not  complete  until  the 
examination  is  ended.  Nash  v.  R^^g.  (i»  rrrt*r), 
4  B.  &  8.  935  ;  33  L.  J.,  M.  C.  94  ;  10  Jur.,  N.  S 
819  ;  9  L.  T.  716  ;  9  Cox,  C.  C.  424. 

Indictment — Declaration  of  Insolyeney  wrongly 
alleged.] — In  an  indictment  against  a  baaknipi 
for  feloniously  removing,  concealing,  and  em- 
bezzling part  of  his  personal  estate,  it  was  alieg<td 
that  he  committed  an  act  of  bankruptcy  by  b^ng 
unable  to  meet  his  engagements,  and  by  filing 
his  petition  to  the  Court  of  Bankruptcy  : — Heiii. 
that  as  it  was  not  alleged  that  he  had  filed  a  de« 
claration  that  he  was  unable  to  meet  his  engage- 
ments, as  required  by  12  &  13  Vict  c.  106,  a.  70, 
there  was  no  sufficient  allegation  of  an  act  of 
bankruptcy,  and  the  indictment  could  not  be 
supported.  Reg.  v.  Masscy,  1  L.  &  C.  C.  C.  206  ; 
9  Cox,  C.  C.  234  ;  32  L.  J.,  M.  C.  21  ;  8  Jur^S.  tv 
1183;  7L.  T.  391;  11  W.  It.  42. 


Jury  to  judge  of  Intent] — On  an  indict- 


ment against  a  bankrupt  for  fraudulently  cxm- 
cealing  and  disposing  of  goods,  and  fraudijden(> 
omitting  transactions    and    inserting    fictitious 
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ti-ansactions  in  his  schedule,  the  jarj  is  to  jad^e 
as  to  the  intent,  in  sach  instances,  from  the 
general  character  of  the  transactions,  as  disclosed 
in  the  whole  of  the  evidence,  and  to  consider 
whether  it  indicates  a  scheme  and  design  on  the 
part  of  the  debtor  to  obtain  the  benefit  of  the 
bankruptcy  law,  and  relieve  himself  from  his 
liabilities  without  making  an  honest  disclosure 
and  surrender  of  his  property  for  the  benefit  of 
his  creditors.     Mi'ff.  v.  Manser ^  4  F.  &  F.  45. 

Goods  obtained  in  Paris  and  pawned  in  London 
— C^nestion  for  Jnry.] — A  bankrupt  was  indicted 
for  conspiring  with  B.,  and  also  with  pawning 
and  disposing  of  goods  with  intent  to  cheat  and 
defraud  his  creditors  ;  B.  had  a  place  of  business 
in  Paris,  and  goods  were  obtained  there  on  credit 
and  disposed  of  in  London  by  pawning  : — Held, 
that  the  questions  for  the  jury  were,  whether  the 
premises  in  Paris  were  really  used  as  an  indepen- 
dent place  of  business  for  buying  and  selling,  or 
only  as  ancillary  to  the  place  of  business  in 
Lijndon,  and  merely  for  the  purpose  of  getting 
hold  of  goods  to  be  disposed  of  in  London,  an(l 
whether  B.  and  the  bankrupt  acted  together  for 
the  purpose  of  obtaining  and  disposing  of  such 
gocKls,  with  intent  to  cheat  and  defraud  the 
creditors ;  and  the  jury  finding  on  these  questions 
against  the  bankrupt,  he  was  guilty  of  pawning 
and  disposing  of  goods  ;  but  not  for  conspiracy 
to  obtain  the  gowls.  Reg.  v.  Raudnitz^  4  F.  & 
F.  165. 

Partners — Act  of  Bankruptcy — ^What  Keoessary 
to  Prove.  ] — A  bankrupt  was  indicted  for  obtaining 
goods  within  three  months  of  filing  his  petition 
for  adjudication  under  the  false  colour  and  pre- 
tence of  carrying  on  business  in  the  ordinary 
course  of  trade,  and  for  pawning  and  disposing  of 
such  goods  with  intent  to  defraud.  The  facts 
were  that  he  carried  on  business  at  Bread-street, 
in  the  city  of  London,  in  partnership  with  B., 
and  the  firm  had  a  house  in  Paris,  where  B. 
principally  was.  B.  was  in  the  habit  of  buying 
large  quantities  of  goods  in  Paris  and  trans- 
mitting them  to  London,  where  they  were 
receivoi  in  Bread-street,  and  immediately  after- 
wards pawned  or  disposed  of  considerably  below 
the  wholesale  invoice  price.  Amongst  other  cre- 
ditors was  D.,  who  was  a  Frenchman,  domiciled 
in  Paris,  and  who  afterwards,  upon  a  declaration 
of  insolvency  tiled  by  the  bankrupt,  became  the 
petitioning  creditor.  Upon  his  petition,  he  and 
B.  were  jointly  adjudicated  bankrupts  : — Held, 
that  as  the  adjudication  was  not  upon  the  bank- 
rupt's own  petition,  it  was  necessary  to  prove  the 
trading,  petitioning  creditor's  debt,  and  act  of 
bankruptcy.    lb. 

Held,  also,  that  as  the  adjudication  was  joint, 
it  was  necessary  to  prove  a  joint  trading,  a  joint 
petitioning  creditor's  debt,  and  an  act  of  bank- 
ruptcy against  each.    Ih. 

The  act  of  bankruptcy  suggested  against  B. 
was  that,  having  come  over  to  this  country  two 
days  before  the  adjudication,  and  having  taken 
away  the  books,  he  had  absconded,  with  intent 
to  defeat  his  creators  :— Held  (after  objection 
that  B.  had  not  his  place  of  business  here,  but  in 
Paris),  that  it  was  a  question  for  the  jury  whether 
he  had  left  London  bon^  fide,  or  for  the  purpose 
of  defeating  his  creditors.    lb. 

Goods  obtained  ont  of  Jnrisdiction.]— Held, 
also,  that  as  the  goods  had  all  been  obtained  in  ] 


Paris,  they  were  obtained  out  of  .the  jurisdiction, 
and  the  bankrupt,  although  acting  in  concert 
with  B.  in  Paris,  was  not  answerable  in  this 
country.    lb, 

BUI  of  Sale— Evidence  of  Bankruptcy — Dis- 
position of  Property.] — A  grocer  obtained  goods 
of  his  trade  upon  credit.  Soon  after  receiving 
them  and  before  they  were  paid  f«)r,  he  executed 
a  bill  of  sale  in  favour  of  his  sister,  who  lived 
with  him.  This  bill  of  sale,  which  was  given  in 
consideration  of  a  debt  owing  from  him  to  his 
sister,  passed  away  all  his  stock-in-trade  and 
effects  whatsoever,  including  the  unpaid-for 
goods.  Having  been  made  bankrupt,  he  was 
indicted  for  misdemeanor  under  the  Dcbtoi-s 
Act,  1869,  8.  11  : — Held,  that  the  production  of 
the  adjudication  under  the  seal  of  the  court  was 
sufficient  evidence  of  the  bankruptcy  ;  that  dis- 
posing of  the  go(xls  by  a  bill  of  sale  was  not 
disposing  of  them  in  the  *'  ordinary  way  of 
trade  ;  "  and  therefore  that  as  property  which 
the  bankrupt  had  obtained  on  credit,  and  had 
not  paid  for,  had  passed  by  the  bill  of  sale,  he 
came  within  the  section,  unless  he  had  no  intent 
to  defraud  ;  but  that  assigning  the  whole  of  his 
property  to  one  creditor,  reserving  nothing  for 
the  others,  shewed  an  intient  to  defraud.  Retj.  v. 
Thomas,  22  L.  T.  138. 

Disposing  of  Stock  assigned  in  Trust.] — In 
December,  1872,  a  debtor  made  a  deed  of  assign- 
ment of  farming  stock,  &c.  to  trustees  upon 
certain  trusts,  and  the  debtor  continued  to  carry 
on  the  farm  as  the  bailiff  of  the  trustees  in  pur- 
suance of  the  trusts  of  the  deed.  On  the  14th 
and  16  th  of  October,  1873,  he  removed  certain 
stock  and  sold  it,  and  handed  the  proceeds  to 
third  parties  in  fraud  of  the  trustees  and  the 
objects  of  the  deed.  On  the  17th  of  October  he 
petitioned  the  county  court  in  bankruptcy  for 
liquidation  of  his  affairs  by  arrangement,  and  on 
the  7th  of  January,  1871,  was  indicted  and  fouud 
guilty  of  having  within  four  months  before  the 
commencement  of  the  liquidation  fraudulently 
removed  a  part  of  his  pn)perty  of  the  value  of 
10/.  and  upwards,  contrary  to  the  Debtors  Act, 
1869,  s.  11,  Bub-s.  5  : — Held,  that  at  the  time  of 
the  removal  the  farming  stock,  &c.  was  not  his 
property,  and  therefore  the  conviction  must  be 
quashed.  Reg.  v.  Creeite,  2  L.  R.,  C.  C.  105  ;  43 
L.  J.,  M.  C.  51  ;  29  L.  T.  897  ;  22  W.  R.  375  ; 
12  Cox,  C.  C.  639. 

Indictment  under  6  Geo.  4,  c.  16.] — An  indict- 
ment, after  stating  that  a  commission  of  bank- 
ruptcy issued  against  A.,  by  virtue  of  which  the 
commissioners  adjudged  him  to  be  a  bankrupt, 
charged,  that  he  and  other  defendants  conspired 
to  conceal  a  part  of  his  personal  estate  : — Held, 
that  ever  since  the  6  Geo.  4,  c.  16,8.  112,  such  an 
indictment  was  defective,  for  not  shewing  that 
the  party  actually  became  bankrupt.  Rex  v. 
Janes,  4  B.  &  Ad.  345  ;  1  N.  &  M.  78. 

Under  5  ft  6  Vict.  c.  132.]— An  indict- 
ment under  5  &  6  Vict.  c.  122,  s.  32,  that  a  bank- 
rupt was  possessed  of  real  estate,  and  that  upon 
his  examination,  being  sworn,  he  feloniously  did 
not  then  and  there  discover  when  he  disposed  of, 
assigned  and  transferred  the  said  real  estate,  was 
bad,  because  it  did  not  appear  by  the  indictment 
that  he  ever  had  disposed  of  the  property.    Reg, 
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T.  HarrU,  1  Den.  C.  C.  401  ;  T.  &  M.  177  ;  19  L. 
J.,M.  C.  11  ;  13  Jur.  990. 

I>ifclosiu>e  reqnirvd  by  Debton  Aot,  1809 — To 
wbat  Property  it  relates.]  —  By  the  Debtors 
Aot,  1869,  8.  11,  8ub-8.  1,  it  is  enacted  that  a 
bankrupt  shall  be  guilty  of  a  misdemeanor  "  if  he 
does  not  to  the  best  of  his  knowledge  and  belief 
fully  and  truly  discover  to  the  trustee  of  his 
estate  all  his  property,  real  and  personal,  and 
how  and  to  whom  and  for  what  consideration 
and  when  he  disposed  of  any  part  thereof,  except 
such  part  as  has  been  disposed  of  in  the  ordinary 
way  of  his  trade  (if  any),  or  laid  out  in  the  ordi- 
nary exi^ense  of  his  family,  &c." : — Held,  that 
such  disclosure  was  not  restricted  to  property  in 
possession  of  the  bankrupt  at  the  commencement 
of  his  bankruptcy.  Reg.  v.  Michellj  50  L.  J.,  M. 
C.  76  ;  43  L.  T.  672  ;  45  J.  P.  239  ;  14  Cox,  C.  C. 
490. 

Indiotment — Concealment— Want  of  Certainty.  ] 
—An  indictment  under  24  &;  25  Vict.  c.  134,  s. 
221,  charged  that  A.  was  duly  declared  and  ad- 
judged bankrupt  by  the  Court  of  Bankruptcy  ; 
that  upon  his  examination  in  the  court,  with  in- 
ti-nt  to  defraud  and  defeat  the  rights  of  his  cre- 
ditors, he  did  not  fully  and  truly  discover,  to  the 
l)est  of  his  knowledge  and  belief,  all  his  property, 
to  wit,  all  his  personal  property  in  money  and 
gwxis,  and  did  not,  as  to  part  of  his  property  (not 
being  part  really  and  bon&  fide  before  sold  or 
disposed  of  in  the  way  of  his  trade  or  business, 
and  not  laid  out  in  the  ordinary  expenses  of  his 
family)  fully  and  truly  discover,  to  the  best  of  his 
belief,  how  and  to  whom,  and  for  what  con- 
sideration, and  when  he  had  disposed  of,  assigned 
or  transferred  such  part.  A.  having  been  found 
guilty  : — Held,  first,  that  want  of  certainty  in  the 
statement  of  the  property  alleged  not  to  have 
been  discovered  by  A.  was  cured  after  verdict, 
by  7  Geo.  4,  c.  64,  s.  21,  the  indictment  sufficiently 
following  the  words  of  the  statute.  Xash  v. 
Bfg.  (in  error),  4  B.  &  S.  935  ;  33  L.  J.,  M.  C. 
94  ;  10  Jur.,  N.  S.  819 ;  9  L.  T.  716  ;  9  Cox,  C. 
C.  424. 


In  Contemplation  of  Bankmptcy.] — An 


indictment  alleged  that  the  defendant  and  others 
unlawfully  and  wickedly  did  conspire  and  agree 
together,  contrary  to  the  provisions  of  the 
Debtors  Act,  1869,  and  within  four  months  next 
before  the  presentation  of  a  bankruptcy  petition 
against  the  defendant,  fraudulently  to  remove 
part  of  his  property  to  the  value  of  10/.,  that  is 
to  say  (enumerating  the  articles),  the  defendant 
then  being  a  trader  and  liable  to  become  a  bank- 
rupt. To  this  there  was  a  plea  of  not  guilty,  and 
a  verdict  of  guilty  and  judgment.  Error  was 
brought  on  the  ground  that  there  was  no  allega- 
tion that  the  defendant  was  ever  adjudged  bank- 
rupt : — Held,  that  the  fact  of  his  having  been 
adjudged  bankrupt  was  not  necessary  to  com- 
plete the  offence  of  conspiracy  ;  it  was  complete 
if  the  persons  charged  had  agreed  to  remove  the 
goods  in  contemplation  of  an  adjudication  being 
obtained  ;  and  that  this,  though  not  expressly 
alleged,  must  be  taken  after  veiSict  to  have  been 
proved  before  the  jury  ;  and  that  the  defect  was 
therefore  cured  by  verdict.  Heymann  v.  Reg. 
(^in  error),  8  L.  R.,  Q.  B.  102  ;  28  L.  T.  162  ;  21 
W.  R  357  ;  12  Cox,  C.  C.  383. 
An  indictment  for  fraudulently  pledging  pro- 


perty within  four  months  next  before  the  pre- 
sentation of  a  bankruptcy  petition  did  not  allege 
that  the  debtor  was  adjudicated  bankrupt  there- 
on. The  debtor  being  convicted,  the  indictmoit 
was  held  bad  after  verdict.  Reg.  v.  Oliver,  13 
Cox,  C.  C.  588 ;  36  L.  T.  114  ;  25  W.  R.  323. 


Ayerment  of  Liquidation,] — ^An  indict- 


ment charged  that  the  defendant  being  a  trader 
"  did  within  fouF  months  next  before  the  com- 
mencement of  the  liquidation  by  arrangement  of 
his  affairs  obtain  from  W.  goods  upon  credit 
under  the  false  pretence,  &c.,  with  intent  to 
defraud.'*  And  in  another  count  in  similar 
terms  the  defendant  was  charged  with  unlaw- 
fully disposing  of  the  goods  otherwise  than  in 
the  ordinary  way  of  his  trade.  Both  counts  were 
framed  under  32  &  33  Vict.c.  62,  s.  11,  sub-ss.  14, 
15  : — Held,  that  the  counts  were  good  after  ver- 
dict, and  sufficiently  averred  that  the  defendant 
was  a  person  whose  affairs  were  liquidated  bj 
arrangement  within  s.  11.  Reg.  v.  £nigkt,V 
L.  T.  801  ;  14  Cox,  C.  C.  31. 

Semoval  of  Property  with  Intent  to  Defrud 
Creditors — Semoving  Property  to  DefiBat  Exect- 
tion.] — A.,  B.,  and  C.  were  convicted,  under  s.  13, 
pub-s.  3,  of  32  &  33  Vict.  c.  62,  of  having,  with 
intent  to  defraud  the  creditors  of  A.,  removed 
the  property  of  A.  since  the  date  of  an  unsatisfied 
judgment  against  A.     The  evidence  was,  that  on 
the  next  night  after  a  judgment,  which  was  still 
unsatisfied,  had  been  obtained  against  A,  the 
property  of  A.  was  removed  from  his  house  by 
A.,  B.,  and  C,  in  order  to  defeat  the  credits  who 
had  obtained  the  judgment,  and  to  prevent  him 
from  levying  thereon  to  satisfy  the  judgment 
There  was  no  evidence  that  A,  had  any  other 
creditors,  or  that  there  was  any  intention  to  de- 
feat the  claims  of  any  creditors  of  A.  other  than 
this  particular  creditor.    No  petition  in  bank- 
ruptcy had  been  presented  against  A.,  nor  l»d 
any  proceedings  been  taken  to  have  his  nSun 
liquidated  by  arrangement : — Held,  that  the  ab- 
sence of  proceedings  in  bankruptcy  or  for  liqm- 
dation  was  not  material ;  that  the  provisions  in 
question  of  the  above  statute  applied  to  all  per- 
sons ;  but  that  the  conviction  most,  nevertbelca 
be  quashed,  inasmuch  as  an  intent  to  defraud 
creditors  was  charged  but  was  not  proved-  Btf, 
V.  Rowla7ids,  8  Q.  B.  D.  530 ;  51  L.  J.,  M.  C.  51 ; 
46  L.  T.  286  ;  30  W.  R.  444 ;  46  J.  P.  437 ;  15 
Cox,  C.  C.  31. 

Married  Woman  a  Bankmpt— Property  ^ 
Husband.] — A  married  woman  having  been  ad- 
judicated a  bankmpt  upon  her  own  petition,  in 
which  she  described  herself  as  a  widow,  was 
af tenvanls  convicted  under  24  k.  25  Vict  c  134. 
8.  221,  of  having  embezzled  her  property  :— Held, 
that  the  conviction  was  wrong,  as  the  propaty 
was  her  husband*6.  Reg.  v.  Robiustm^  1  L  B.» 
C.  C.  80 ;  36  L.  J.,  M.  0.  78  ;  16  L.  T.  605 ;  15 
W.  R.  966  ;  10  Cox,  C.  C.  467. 

Conspiring  to  Defrand.] — A  conspiiacy  bf 
traders  to  dispose  of  their  goods  in  contempt 
tion  of  bankruptcy,  with  intent  to  defraud  the 
creditors,  is  indictable  at  common  law ;  and  the 
clandestine  removal  of  the  goods,  prior  to  an  ab- 
sconding, is  evidence  of  such  a  conspiracy,  -ftf  • 
V.  HaU,  1  F.  &  F.  33. 
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4.  Tampebino  with  Books. 


JfAking  False  Sntriet  in  Booki.] — A  bankrupt 
was  conyicted,  upon  an  indictment  under  12  & 
13  Yict.  c.  106,  8.  252,  of  haying  made  a  false 
and  fraudulent  entry  in  a  book  of  account.  The 
jury  found  that  the  entry  was  made  by  him  with 
intent  to  deceive  his  creditors  as  to  the  state  of 
his  accounts,  and  to  prevent  the  examination 
and  investigation  of  them  in  the  due  course  of 
bankruptcy,  and  to  save  him  from  having  to 
account  for  the  deficiency  appearing  in  the 
genuine  account,  but  that  this  was  not  done  to 
defraud  the  creditors  of  any  money  or  property, 
or  to  conceal  any  money  or  property,  or  in  any 
way  to  prevent  them  from  recovering  or  receiv- 
ing any  part  of  his  estate,  or  to  conceal  any 
misappropriation  or  preference  by  him  : — Held, 
that  the  conviction  was  wrong,  as  the  bankrupt 
was  not  found  to  have  had  any  intent  to  defraud 
his  creditors  within  the  meaning  of  the  statute. 
JReg,  V.  Ingham,  Bell,  C.  C.  181 ;  8  Cox,  C.  C. 
240 ;  29  L.  J.,  M.  C.  18  ;  6  Jur.,  N.  S.  55. 

Indie^ent — Mutilating  Booki.] — In  an  in- 
dictment s^ainst  a  bankrupt  under  12  &  13  Vict. 
c.  106,  s.  252,  for  mutilating  his  books,  it  was 
alleged,  that  before  and  at  the  time  of  the 
offence,  to  wit,  on  the  23rd  November,  1855,  he 
was  a  trader  liable  to  become  bankrupt,  and 
that  he,  for  more  than  six  months  next  imme- 
diately preceding  the  time  of  filing  the  petition 
for  adjudication,  did  reside  and  carry  on  busi- 
n(^ss,  &c.,  within  the  jurisdiction,  &c. :  and  that 
whilst  he  so  resided,  to  wit,  on  the  23rd  Novem- 
ber, 1855,  he  filed  with  the  registrar,  a  declara- 
tion that  he  was  unable  to  meet  his  engagements ; 
and  that  whilst  he  so  resided,  to  wit,  on  the  23rd 
November,  1855,  he  did  present  his  petition  for 
adjudication  :  —  Held,  after  verdict,  that  the 
averments  were  sufficient  to  shew  that  the  re- 
qairements  of  17  &  18  Vict.  c.  119,  s.  16,  as  to 
filing  the  declaration  of  insolvency,  had  been 
complied  with.  Meg.  v.  Scottj  Dears.  &  B.  C.  C. 
47  ;  25  L.  J.,  M.  C.  128  ;  2  Jur.,  N.  S.  1096. 

"Unlawftdly."] — An  indictment  averred 

that  the  bankrupt  caused  certain  of  his  books  to 
be  altered,  with  intent  to  defraud,  but  it  did  not 
.  aver  that  it  had  been  done  "  unlawfully  :  " — 
Held,  that  it  was  not  necessary  to  loake  such 
averment,  and  that  the  indictment  would  be 
sufficient  if  the  intent  to  defraud  was  proved. 
JUg.  v.  FeatherbatTOWy  10  Cox,  C.  C.  637 ;  17 
L.  T.  32. 

5.  Pbosecution  op  Bankbupt. 

Ord«r  to  Proiecata  made  ex  parte — Omisiion 
to  State  tpeeifie  Offences.] — An  order  of  a  com- 
inissioner,  made  on  an  ex  parte  application  of 
l>etitioning  creditors,  before  the  appointment  of 
assignees,  stated  that  there  were  reasonable 
g^oonds  for  supposing  that  the  bankrupt  had 
been  guilty  of  some  one  or  more  of  the  offences 
set  forth  in  24  &  26  Vict.  c.  134,  s.  221,  and  di- 
rected that  he 'should  be  criminJllly  prosecuted, 
and  that  the  petitioning  creditors  should  be  the 
prosecutors : — Held,  that  the  order  was  not  in- 
valid by  reason  of  the  bankrupt  not  having  had 
an  opportunity  of  explanation,  or  that  the  order 
oznitt^  to  state  the  specific  offences  with  which 
lie  was  charged.  Levi,  In  re,  34  L.  J.,  Bk.  23  ; 
11  Jur.,  N.  S.  97 ;  11  L.  T.  527  ;  13  W.  R.  209. 


Mere  Bnipioion  insnfficient.1 — Prosecutions  are 
not  to  be  ordered  in  cases  oi  mere  suspicion  or 
conjecture ;  the  court  should  be  satisfied  of  there 
being  evidence  sufficient  to  establish  the  guilt  of 
the  parties.  StUl,  ExpaHe,  32  L.  J.,  Bk.  12  ;  9 
Jur.,  N.  S.  7. 

Order  to  Proieente  made  by  Court — Order  Dia- 
charged.] — A  bankrupt  had  been  guilty  of  acts 
which  amounted  to  a  misdemeanor  within  24  & 
25  Vict.  c.  134,  s.  221,  and  the  commissioner 
granted  him  an  order  of  discharge,  with  a  sus- 
pension of  twelve  months.  On  appeal,  the  court 
considered  that  the  commissioner  had  jurisdic- 
tion to  direct  a  prosecution  before  a  court  of 
criminal  justice,  and  that  it  was  not  incumbent 
on  him,  with  or  without  a  jury,  to  try  the  case 
himself  ;  and  they  discharged  the  order,  and  di- 
rected a  prosecution  by  the  assignees  at  the  next 
assizes.  Subsequently  friends  of  the  bankrupt 
subscribed  money  in  order  to  provide  a  dividend, 
if  the  order  made  by  the  court  should  be  dis- 
charged. The  court  discharged  their  order,  and 
permitted  the  money  to  be  accepted  by  the 
assignees.  Dohso-n^  Ex  parte,  Wilson,  In  re,  32 
L.  J.,  Bk.  1  ;  8  Jur.,  N.  S.  1220  ;  7  L.  T.  444, 816 ; 
11  W.  R.  100,  330. 

Beaionable  Evidence.] — When  there  was  rea- 
sonable evidence  to  go  to  a  jury  of  a  bankrupt 
having  committed  offences  within  s.  221  of  the 
Bankruptcy  Act,  1861,  a  prosecution  would  be 
directed,  and  the  court  would  not  try  the  ques- 
tion whether  the  evidence  was  sufficient  to 
induce  a  jury  to  find  him  guilty,  though  a  prose- 
cution would  not  be  directed  on  mere  suspicion. 
Stallard,  Ex  parte,  3  L.  R.,  Ch.  408  ;  37  L.  J., 
Bk.  7;  16W.R.  469. 

In  Liqnidation  Prooeedinge.] — An  order  can 
be  made  under  the  Debtors  Act,  1869  (32  &  33 
Vict.  c.  62),  8.  16,  for  the  prosecution  of  a  frau- 
dulent debtor  in  a  liquidation  by  arrangement,  as 
well  as  in  a  bankruptcy.  Dempsey,  Ex  parte,  8 
L.  R.,  Ch.  676  ;  42  L.  J.,  Bk.  93  ;  28  L.  T.  860  ; 
21  W.  R.  800. 


Property  frandnlently  Semoyed  —  Pro- 


perty Becoyered  by  Tmetee.] — The  application 
of  the  trustee  in  a  liquidation  under  s.  16  of  the 
Debtors  Act,  1869,  for  an  order  to  prosecute  the 
liquidating  debtor  for  fraudulently  removing  his 
property,  ought  not  to  be  ref us^  merely  upon 
the  ground  that  the  trustee  had  recovered  the 
property  so  removed.  Monkhm^,  Ex  parte, 
Ward,  In  re,  40  L.  T.  296. 

Under  Debtors  Act,  1869  — Sepreientation 
mnet  be  in  Writing.] — The  representation  by  a 
creditor  to  the  court,  mentioned  in  the  Debtors 
Act,  1869,  8.  16,  as  a  foundation  for  an  order 
directing  the  prosecution  of  a  bankrupt  for 
alleged  offences  under  the  act,  must  be  made  in 
writing,  supported  by  proper  evidence,  and  filed 
with  the  proceedings.  Leonard,  Ex  parte,  Leo- 
nard, In  re,  19  L.  R.,  Kq.  269  ;  44  L.  J.,  Bk.  80 ; 
31  L.  T.  863  ;  28  W.  R.  253. 


Application  by  Trustee.]— When  a  trustee 


applies  to  the  court,  under  the  Debtors  Act,  1869, 
s.  16,  for  an  order  to  prosecute  the  bankrupt  for 
offences  under  that  act,  the  application  is  pro- 
perly made  ex  parte,  without  any  notice  to  him, 
and  he  cannot  appeal  from  the  order     Marftden^ 
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Kx  j)arfi\  MavKdeu,  In  re,  2  Ch.  D.  78C  ;  45  L. 
J..  Bk.  141  ;  34  L.  T.  7UU  ;  24  W.  li.  714. 

The  order  may  be  made  without  any  further 
evidence  than  the  rejjort  of  the  trustee,  if  the 
court  is  satisfied  from  that  alone  that  there  is  a 
reasonable  probability  of  a  conviction.    lb. 

Order  made  by  Begiftrar  of  County  Court- 
Appeal.] — When  the  order  has  been  made  by  a 
n  L'istrar  of  a  county  court  acting  as  judge,  the 
judge  has  no  power  to  re-hear  the  matter  or  to 
vary  the  order,  which  can  only  be  altered  by 
means  of  an  api)cal  to  the  chief  judge.     lb. 

Vezatioui  Indictments  Act.] — With  reference 
to  misdemeanors  under  the  Debtore  Act,  1869, 
the  provisions  of  the  Vexatious  Indictments  Act 
must  be  considered  as  controlled  by  30  &  31 
Virt.  c.  35,  s.  1.     i//v7..v.  Bell,  12  Cox,  C.  C.  37. 

Indictment  too  general.] — A  count  under  the 
Debtors  Act,  18(;i>,  s.  13,  sub-s.  1,  alleging  simply 
that  the  defendant  did  obtain  credit  from  the 
prosecutor  "by  moans  of  fraud  other  than^by  false 
jjrctences,"  without  setting  out  the  means,  will 
be  quashed  as  being  too  general.    Jb, 

Appeal — Who  may  Appeal — Accompliee.] — 

When  an  order  is  made  for  the  prosecution  of  a 
bankrupt  and  also  for  the  prosecution  of  another 
person  as  his  accomplice,  the  accomplice  is  not 
a  i^erson  aggrieved  within  the  Bankruptcy  Act, 
18G9,  8.  71,  and  has  no  right  of  appeal  against 
the  order.  Br  own.  Ex  parte,  Appleby  y  In  re, 
2  Ch.  D.  799  ;  45  L.  J.,  Bk.  115  ;  35  L.  T.  10  ; 
24  W.  R.  750— C.  A. 

Proiecution  of  Trustee,  Debtor,  and  Aceom- 
plioei — "  Personi  Aggrieved."] — The  court  has 
a  discretionary  power  imder  the  Debtors  Act, 
18(>9,  8.  16,  to  onler  a  creditor  to  prosecute  the 
trustee,  the  debtor,  and  accomplices  for  con- 
spiracy, and  if  the  charge  against  the  accomplices 
fails,  they  are  not  persons  aggrieved  within  the 
71st  section  of  the  Bankruptcy  Act,  1869.  Eram, 
Ex  parte,  Orbell.  In  re,  44  L.  T.  762  ;  29  W.  R. 
573— C.  A.  Affirming  43  L.  T.  575  ;  29  W.  R. 
200. 

Evidence — Interlineations  in  Affidavit.] — G., 

one  of  two  partners,  who  had  been  jointly 
adjudged  bankrupts,  was  indicted  under  12  &  13 
Vict,  c.  106,  s.  251,  for  not  surrendering.  Before 
proceedings  in  bankruptcy  had  been  taken,  the 
bankrupts  left  the  kingdom,  and  stayed  abroad, 
with  the  intent  to  defraud  their  creditors,  by 
depriving  them  of  their  right  to  examine  the 
bankrupts,  and  to  make  them  responsible.  On 
the  trial,  the  proceedings  in  bankruptcy  were 
put  in,  and  in  the  affidavit  verifj'^ing  the  petition 
for  adjudication  there  were  erasures  and  inter- 
lineations, and  it  was  not  proved  when  they  were 
made  : — Held,  that  the  affidavit  was  admissible, 
as  the  court,  in  the  absence  of  proof  to  the  con- 
trary, would  presume  that  the  alterations  were 
matle  previously  to  the  affidavit  being  sworn  and 
used.  Reg.  v.  Gordon,  Dears.  C.  C.  586  ;  25  L.  J., 
M.  C.  19  ;  2  Jur.,  N.  8.  67. 

Document    left    at    Coonting-honse — 

Secondary  Evidence.] — After  the  bankrupts  had 
gone,  and  after  they  were  adjudged  to  be  bank- 
rupts, and  the  messenger  had  taken  possession  of 


their  last  known  place  of  business,  a  duplicate 
ad  judication  was  left  at  the  counting-house  there, 
and  subsequently  there  was  left  there  a  copy  of 
a  summons  or  notice  to  surrender.  Before  the 
trial  the  counting-house  was  searched,  and  neither 
of  these  papers  could  be  found.  Notice  to  pro- 
duce was  served  upon  A.  in  prison  : — Held,  that 
secondary  evidence  might  be  given  of  the  docn- 
ments  left  at  the  counting-house.    lb. 


Charge  helrd  hy  Magistrates— Sabte- 


quent  Depositions  by  Bankrupt.] — The  5  &  6 
Vict,  c,  39,  s.  6  (similar  to  24  &  25  Vict  c.  %. 
s.  85),  contained  a  proviso,  that  no  agent  in- 
trusted as  aforesaid  shall  be  liable  to  be  convicted 
by  any  evidence  whatsoever  in  respect  of  any  act 
done  by  him,  if  he  shall  at  any  time  previouslj 
to  his  being  indicted  for  such  offence  have  di«i- 
closed  such  act  on  oath  in  consequence  of  any 
compulsory  process  of  any  court  of  law  or  equity 
in  any  action,  suit,  or  proceeding  wliich  shall 
have  been  bonS,  fide  instituted  by  any  party 
aggrieved,  or  if  he  shall  have  disclosed  the  same 
in  any  examination  or  deposition  before  any 
commissioner  of  bankrupt.  The  defendants  were 
charged  before  a  magistrate  with  the  offence  for 
which  they  were  afterwards  tried  under  5  fc  6 
Vict.  c.  39,  s.  6.  By  the  depositions  of  witnesses 
on  oath  the  charge  was  proved  against  them, 
and  all  the  circumstances  fully  explained.  They 
had  previously  been  adjudged  bankiupts,  and 
subsequently,  while  the  prosecution  was  pending 
against  them,  being  examined  in  the  Court  «f 
Bankruptcy  at  the  instance  of  a  creditor,  they 
made  a  statement  to  the  same  effect  as  the 
depositions  before  the  magistrate,  and  amounting 
to  a  confession  of  their  guilt.  Soon  afterwanfc 
an  indictment  for  the  offence  was  preferred  and 
found  against  them,  upon  which  they  were  tried 
and  convicted  on  exactly  the  same  evidena* 
which  had  been  given  before  the  magistrate  :— 
Held,  that  the  depositions  in  the  Court  of  Bank- 
ruptcy were  properly  received  in  evidence  at  the 
close  of  the  case  for  the  prosecution  under  the 
plea  of  not  guilty,  lleg.  v.  Skeen,  Bell,  C.  C. 
97  ;  28  L.  J.,  M.  C.  91  ;  6  Jur.,  N.  S.  151 ;  7 
W.  R.  255. 

Held,  also,  that  such  depositions  were  not  a  dis- 
closure of  the  offence  charged,  within  the  meaniue 
of  the  proviso  in  5  &  6  Vict.  c.  39,  s,  6  ;  and  there- 
fore that  the  defendants  were  not  entitled  to  be 
acquitted.    lb. 


Trustee  under  Liquidation.] — ^A  debtor, 


whose  affairs  were  liquidated  by  arrangement, 
was  indicted  under  32  &  33  Vict,  c  62,  8.  U. 
for  that  lie  knowing  that  false  debts  had  been 
proved  under  the  liquidation,  failed  for  the 
period  of  a  month  to  inform  B.,  the  trustee, 
thereof.  The  evidence  was  that  the  debtor,  on 
the  23rd  September,  1870,  filed  his  petition  in 
the  county  court,  alleging  that  he  was  unable  to 
pay  his  debts,  and  that  he  was  desirous  of  in- 
stituting proceedings  for  liquidation  of  his  affaire 
by  arrangement  or  composition  with  his  cre- 
ditors ;  that  on  the  10th  October  the  first  meetings 
under  the  petition  was  held,  and  three  false  debis 
proved  with  his  connivance.  At  the  first  meet- 
ing of  the  creditors,  it  was  resolved  that  a  com- 
position of  8*.  in  the  pound,  payable  by  instal- 
ments, and  to  be  secured,  E^ould  be  accepted, 
and  B,  was  appointed  trustee  in  the  matter.  On 
the  12th  October,  the  registrar  of  the  countT 
court  certified  that  B.  was  appointed  tmstee,  ai^ 
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wfts  declared  to  be  trustee  under  the  liquidation 
bj  arrangement.  At  the  second  meeting  of 
creditors,  it  was  resolved  that  the  debtor's  affairs 
shoald  be  liquidated  by  arrangement,  and  not 
in  bankraptcy ;  that  the  remuneration  of  the 
tnistee  be  left  to  a  subsequent  meeting,  and  that 
the  trustee  should  pay  the  moneys  received  by 
him  into  a  bank  : — Held,  that  B.  was  proved  to  be 
the  trustee  under  the  liquidation  by  arrange- 
ment, notwithstanding  that  at  the  first  meeting, 
when  he  was  originally  appointed,  it  was  resolv^ 
to  accept  a  composition  of  Sjt.,  and  nothing  was 
then  resolved  as  to  a  liquidation  by  arrangement. 
Beg.  V.  Beaumont,  26  L.  T.  587. 


Iniwen  to  Questions  not  relating  to 


given  by  the  registrar.  The  trader  attended,  was 
examined,  and  the  examination  was  taken  after 
the  giving  of  the  certificate  of  appointment : — 
Held,  that  whether  the  summons  was  regularly 
issued  or  not,  the  trader  by  appearing  and  sab- 
mitting  to  be  examined  waived  the  irregularity, 
if  any,  and  the  examination  was  properly  taken 
and  admissible  against  him  on  tne  trial  of  the 
indictment.  Reg.  v.  Widdojt,  2  L.  R.,  C.  C.  3  ; 
42  L.  J.,  M.  C.  9  ;  27  L.  T.  693  ;  21  W.  R.  176  ; 
12  Cox,  C.  C.  251. 

Promise  that  Answers  should  not  be  usod 


Dsbtor's  Trade  Dealings  or  Estate.]— By  12  &  13 

Vict  c.  106,  s.  117,  the  Court  of  Bankruptcy  may 
sammon  any  bankrupt  before  it,  and  examine 
him  touching  all  matters  relating  to  his  trade 
dealings  or  estate.  A  bankrupt  was  summoned 
and  examined  before  a  commissioner  in  bank- 
raptcy : — Held,  that  having  answered  questions 
which  did  not  relate  to  his  trade  dealings  or 
estate,  without  any  objection  on  his  part,  his 
answers  were  voluntary,  and  his  examination 
was  admissible  against  him  upon  a  subsequent 
criminal  charge.  Reg.  v.  Sloggetty  Dears.  C.  C. 
656  ;  25  L.  J.,  M.  C.  93  ;  2  Jur.,  N.  S.  476. 

Ineriminating  Answers.] — Upon  an  ex- 
amination under  12  &  13  Vict.  c.  106,  s.  117,  a 
bankrupt  is  bound  to  answer  all  questions  touch- 
ing "matters  relating  to  his  trade  dealings  or 
estate,  or  which  may  tend  to  disclose  any  secret 
grant,  conveyance,  or  concealment  of  his  lands, 
tenements,  goods,  money,  or  debts,'*  although 
his  answers  may  criminate  himself ;  and  such 
answers  may  afterwards  be  given  in  evidence 
against  him  upon  a  criminal  charge.  Reg.  v. 
Scott,  Dears.  &  B.  C.  C.  47  ;  25  L.  J.,  M.  C.  128  ; 
2  Jur.,  N.  S.  1096. 

A  compulsory  examination  of  a  bankrupt 
under  12  &  13  Vict.  c.  106,  s.  117,  is  admissible 
against  him  on  a  criminal  charge.  Reg.  v.  Ctom, 
Dears,  k,  B.  C.  C.  68. 

Bankrupt's  Balance  Sheet.] — The  balance 

sheet  of  a  bankrupt  given  on  oath  under  his 
commission  is  not  admissible  against  him  on  a 
criminal  charge.  Rex  v.  Britton,  1  M.  &  Rob. 
297. 


Under  82  ft  38  Viet.  o.  71.]— Under  the 


against  Debtor.] — ^An  examinatiou  of  a  debtor 
before  the  registrar  of  the  Bankruptcy  Court  is 
admissible  in  criminal  proceedings  taken  against 
him,  although  a  promise  was  made  to  him,  before 
his  examination,  that  it  would  not  be  used  against 
him  or  filed.     Reg.  v.  Cherry,  12  Cox,  C.  C.  32. 

Costs— Conspiracy  with  others.] — Where  a 
bankrupt  had  been  prosecuted  by  direction  of 
the  Court  of  Bankruptcy,  under  three  indict- 
ments, in  two  of  which  he  was  charged,  jointly 
with  other  persons,  with  conspiracy  : — Held,  that 
the  costs  of  these  indictments  ought  to  be  allowed 
out  of  the  chief  registrar's  fund.  Lett,  In  re, 
2  L.  R.,  Ch.  493  ;  36  L.  J.,  Bk.  49 ;  16  L.  T.  270  ; 
15  W.  R.  855. 


Power  of  Judge  to  allow— Costs  of  Prose- 


cution.]—When  the  prosecution  of  a  bankrupt  is 
not  ordered  by  any  court,  the  judge  at  the  trial 
has  no  power  to  allow  the  costs  of  the  prosecu- 
tion.    Reg.  V.  Tliomai,  22  L.  T.  138. 


Prosecution  compromised.] — When  the 


Bankruptcy  Act,  1869,  Courts  of  Bankruptcy  have 
power  to  compel  bankrupts  to  give  answers  to 
questions  incriminating  themselves,  and,  there- 
fore, such  answers  are  admissible  against  them 
in  a  criminal  prosecution.  Reg.  v.  ffiUam,  12 
Cox,  C.  C.  174. 

» 

Answers  of  Debtor  on  his  Examination — 


Irregularity  of  Summons.] — On  an  indictment 
of  a  trader  for  obtaining  property  on  credit, 
under  the  false  pretence  of  dealing  in  the  or- 
dinary way  of  his  trade,  within  four  months 
before  his  liquidation,  contrary  to  the  Debtors 
Act,  1869,  8.  1 1 ,  an  examination  of  the  trader  in 
liquidation  taken  under  the  Bankruptcy  Act, 
1869  (32  &  33  Vict.  c.  71,  s.  37),  was  admitted  in 
evidence  against  him.  The  summons  to  bring  up 
the  trader  for  examination  was  issued  before  the 
certificate  of  the  appointment  of  the  trustee  was 

VOL.    I. 


assignees  of  a  bankrupt,  having  commenced  a 
criminal  prosecution  against  him  for  offences 
under  the  Bankruptcy  Act,  1861,  compromise 
the  prosecution  without  the  sanction  of  the 
court,  the  court  will  not,  save  in  exceptional 
cases,  order  the  costs  of  the  prosecution  to  be 
paid  out  of  the  chief  registrar's  fund  or  out  of 
the  bankrupt's  estate.  Beny,  Re  parte,  Emm, 
In  re,  27  L.  T.  53  ;  20  W.  R.  849— L.  J. 

Appeal— *' Expenses  incurred  by  such 

Prosecutor."] — ^The  costs  of  a  successful  appeal 
from  an  order  of  a  commissioner  refusing  to  di- 
rect a  prosecution  could  not  be  ordered  to  be 
paid  out  of  the  chief  registrar's  account ;  for 
having  been  incurred  before  a  prosecution  had 
been  directed,  they  were  not  "  expenses  incurred 
by  such  prosecutor  "  within  s.  223.  Stallard.  Ex 
parte,  3  L.  R.,  Ch.  408 ;  37  L.  J.,  Bk.  7 ;  16  W.  R. 
469. 

Debtors  Act,  1868,  s.  11,  sub.-s.  4,  and  si.  16, 

17.] — An  order  to  the  trustee  to  prosecute  for 
offences  under  the  Debtors  Act,  1869,  s.  11,  sub-s. 
4,  having  been  reiused,  and  the  debtors  having, 
subsequently  to  such  refusal,  been  prosecuted  by 
the  trustee  and  convicted  of  offences  under  this 
section  : — Held,  that  as  under  the  circumstances 
the  order  to  prosecute  ought  to  have  been  made 
in  the  first  instance,  the  trustee  was  now  entitled 
to  an  order  to  prosecute  nunc  pro  tunc  in  order 
to  recover  the  costs  of  the  prosecution.  Costs 
of  the  appeal  out  of  the  estate.  StaTUah;,  In  re, 
Priestley,  Ex  parte,  10  Ch.  D.  774  ;  48  L.  J.,  Bk. 
48  ;  39  L.  T.  643  ;  27  W.  R.  292. 
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XXIII.   PRACTICE   AND    PROCEDURE. 
1.  Rules  and  Obdebs. 

Under  the  authority  of  5  &  6  Vict.  c.  122,  8.  70, 
rules  and  orders  were  made,  directing  the  fiats  of 
a  particular  district,  where  there  were  two  com- 
missioners, to  be  allotted  between  them  in  a 
particular  manner,  and  authorizing  one  commis- 
sioner to  act  in  the  fiat  allotted  to  the  other  in 
the  absence  of  such  other  commissioner : — Held, 
that  a  court  of  common  law  will  not  take  judi- 
cial notice  of  such  rules  and  orders.  Ramsden, 
In  re,  1  B.  C.  Rep.  133  ;  3  D.  &  L.  748 ;  15  L.  J., 
Q.  B.  234  ;  10  Jur.  879. 

The  general  orders  are  made  by  the  lord  chan- 
cellor under  the  Bankruptcy  Act,  1869,  s.  78,  and 
no  question  as  to  their  validity  can  be  enter- 
tained by  the  court.  Dariety  In  rCj  21  L.  T. 
685. 

The  rules  in  the  Bankruptcy  Rules,  1870,  re- 
lating to  bankruptcy,  and  those  relating  to 
liquidation  by  arrangement,  are  te  be  read  as 
distinct  codes  of  rules.  Hopkins,  Ex  parte. 
Hart,  In  re,  9  L.  R.,  Ch.  506  ;  43  L.  J.,  Bk.  127  ; 
80  L.  T.  447. 

2.  Petitions. 

The  court  will  hear  the  petition  of  a  marks- 
man, although  the  attestation  of  it  is  defective  in 
not  stating  that  the  petition  has  been  read  to 
him,  if  the  petitioner's  affidavit,  being  an  echo 
of  the  petition,  is  expressed  in  the  jurat  to  have 
been  read  over  to  him.     }yashbr0ok,  Ejc  parte, 

2  Mont.,  D.  &  D.  490  ;  6  Jur.  166. 

A  petition  of  one  of  two  bankrupts  to  annul 
the  fiat  was  wrongly  intitled  : — Held,  that  the 
court  might,  after  the  expiration  of  twenty-one 
days  from  the  insertion  of  the  advertisement, 
permit  the  title  to  be  amended,  and  the  petition 
to  be  served  on  the  other  bankrupt,  and  that 
these  steps  did  not  render  the  amended  petition 
a  new  proceeding,  so  as  to  be  precluded  by  the 
lapse  or  the  twentv-one  days.     Lord,  Ex  parte, 

3  De  G.  &  S.  607  ;  13  Jur.  1067. 

Any  application  iby  a  creditor  to  dismiss  a 
bankrupt  s  petition,  upon  the  ground  of  non- 
residence,  snould  be  by  petition,  and  not  by 
motion.  Austin,  Ex  parte,  9  L.  T.  492 :  12 
W.  R.  177. 

Snbstitiited  Serriee.] — A  non -trader,  much 
indebted,  left  the  realm,  and  an  order  was 
made  under  the  Bankruptcy  Act,  1861,  s.  70,  for 
service  of  a  petition  for  adjudication  on  him 
abroad.  His  solicitor,  with  whom  he  was  in 
communication,  was  present  when  this  order  was 
made  ;  but  gave  no  information,  and  declined  to 
accept  service.  The  petitioner  sent  a  clerk 
abroad,  who  was  unable  to  find  and  serve  the 
debtor.  Service  of  the  petition  was  then  ordered 
to  be  made  on  the  solicitor,  and  the  debtor  was 
thereupon  adjudged  bankrupt :  —  Held,  that, 
under  the  circumstances,  the  adjudication  was 
good.  Calthrop,  In  re,  3  L.  R.,  Ch.  252  ;  37 
L.  J.,  Bk.  17  ;  18  L.  T.  166  ;  16  W.  R.  446. 

Amendment  of  Petition.]— When  a  bankruptcy 
petition  is  amended  under  an  order  of  the  court 
the  judge  has  a  discretion  as  to  requiring  the 
amendment  to  be  verified  by  affidavit,  and  if  the 
alteration  is  an  immaterial  one  an  affidavit  will 
not  be  required,    Bitso,  Ex  parte,  Ritso,  In  re. 


22  Ch.  D.  529  ;  52  L.  J.,  Ch.  635  ;  48  L.  T.  376  ; 
31  W.  R.  373— C.  A. 

Form  of  Petition.] — A  petition  need  not  skte 
the  consideration  for  the  debt,  provided  it  state 
with  sufficient  clearness  the  case  that  the  debtor 
is  required  to  answer.  Bass,  Ex  parte,  Barndt, 
In  re,  23  W.  R.  101— L.  J. 

Se^  further,  VI.  The  Petitioning  Crbdi- 
TOR  AND  His  Debt. 


3.  Affidavits. 

A  petition,  and  the  affidavits  in  support  of  it, 
were  filed  under  an  incorrect  title.  The  petidoo 
was  amended.  The  affidavits  were  ordered  to  be 
taken  off  the  file,  amended  as  to  the  title,  and 
then  re-sworn.  Burton,  Ex  parte,  3  De  G.  J:  S. 
578  ;  18  L.  J.,  Bk.  17  ;  13  Jur.  297,  420. 

An  affidavit  inadvertently  filed  without  signa* 
ture  will  be  allowed  to  be  taken  off  the  file,  for 
the  purpose  of  being  signed  and  re-sworn,  upoo 
an  undertaking  by  the  applicant's  solicitor  tbat 
it  shall  be  re-filed  in  the  same  state  in  all  other 
respects.    Norton,  Ex  parte,  11  Jur.  699. 

On  the  hearing  before  the  registrar  of  an  ap- 
plication for  an  injunction,  the  applicant  songfat 
to  use  an  affidavit  which  had  been  sworn  bat  not 
filed.  This  was  objected  to  ;  and  the  applicuivs 
counsel  suggested  that  the  matter  should  stand 
over  to  enable  the  affidavit  to  be  filed.  The 
registrar  said  that  he  thought  there  was  a  case 
for  an  injunction  without  an  affidavit,  and 
thereupon  the  applicant's  counsel  accepted  an 
order  in  his  favour  on  the  evidence  then  beiore 
the  court: — Held,  that  leave  ought  not  to  be 
given  to  use  the  affidavit  in  question  upon  the 
hearing  of  an  appeal  from  the  registrar's  dedsioQ. 
Isaac,  Ex  parte,  Be  Veerhj,  In  re,  6  L-  K.  C3i. 
58  ;  40  L.  J.,  Bk.  19  ;  22  L.  T.  523 ;  19  W.  R.  38 
—L.J. 

A  warrant  for  the  committal  of  a  bankrapt 
was  expressed  to  be  made  on  the  reading  of  the 
affidavits  therein  referred  to.  The  conmiissioner 
before  whom  one  of  these  affidavits  was  swora 
had  omitted  to  sign  the  jurat : — Held,  that  the 
warrant  must  be  discharged,  and  that  the  coon 
could  not  enter  into  the  question  whether  th»e 
was  enough  in  the  other  affidavits  to  support  it 
and  that  the  defect  could  not  be  cured  by  the 
commissioner  signing  the  jurat  in  c($urt  on  the 
hearing  of  the  application  to  discharge  the  war- 
rant. Heymann,  Ex  parte,  Ileymann^  In  re, 
7  L.  R.,  Ch.  488  ;  26  L.  T.  339 ;  20  W.  B. 
457. 

Cro88-£xamination  on  Affidavit.]— Held  (in 
accoixlance  with  a  certificate  of  the  registrars  of 
the  London  Court  of  Bankruptcy),  that,  accord- 
ing to  the  practice  of  that  court,  when  an  affi- 
davit has  been  filed  by  one  of  the  parties  to  an 
application,  the  opposite  party  is  not  entitled  to 
cross-examine  the  deponent  on  the  affidavit,  un- 
til it  has  been  read  on  behalf  of  the  party  who 
has  filed  it.  Child,  Ex  parte,  Ottmmy,  In  n", 
20  Ch.  D.  126  ;  51  L.  J.,  Ch.  494  ;  46  L.  T.  118 ; 
30  W.  R.  282— C.  A. 

Eight  to  wfthdraw  Affidavit]— A  party 

on  whose  behalf  an  affidavit  has  been  filed,  ^^^^ 
right,  if  he  pleases,  not  to  make  use  of  the  affi- 
davit, and  if  he  does  not  use  it,  the  depcmeit 
cannot  be  cross-examined  on  it.    lb. 
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4.  Sebvicb  op  Summonses  and  Notices. 

Diferetion  of  County  Court  Judge.]— The  judge 
of  a  county  court  has  a  discretion  to  direct 
whether  a  summons  for  examination  under  the 
Bankruptcy  Act,  1869,  s.  96,  shall  be  served  by 
the  solicitor  of  the  person  applying  for  it,  or  by 
the  high  bailiff  of  the  court.  Solland^  Ex  parte, 
Holden,  In  re,  IST  L.  R.,  Eq.  131 ;  44  L.  J.,  Bk.  9; 
31  L.  T.  445  ;  23  W.  R.  24. 

Service  by  Poet.] — ^Notice  of  an  application  to 
continue  an  interim  injunction  may  be  served 
by  post.  Lewi^f  In  re,  Mauthrwr,  Ex  parte,  3 
Ch.  D.  113  ;  45  L.  J.,  Bk.  125  ;  34  L.  T.  662. 

Waiver  of  Irregularity.] — A  notice  of  motion 
was  served  out  of  the  jurisdiction  on  the  respon- 
dent.  No  order  authorizing  the  service  had  been 
obtained  from  the  court.  The  respondent  ap- 
peared on  the  hearing  of  the  motion,  and  ob- 
jected to  the  jurisdiction  of  the  court.  On  his 
objection  being  overruled,  he  asked  for  and  ob- 
tained an  adjournment  to  enable  him  to  answer 
the  case  on  its  merits: — Held,  that  there  had 
been  a  mere  irregularity  in  the  service,  and  that 
it  had  been  waived.  Robertson,  Ex  parte.  Mot* 
tan.  In  re,  20  L.  E.,  Eq.  733  ;  44  L.  J.,  Bk»  99  ; 
32  L.  T.  697  ;  23  W.  R.  906. 

Kotiee  of  Injunction  by  Telegram.!  —  A 
sheriff's  officer  and  an  auctioneer  proceeded  with 
the  sale  of  the  property  of  a  trader  seized  under 
a  fi.  fa.  after  they  had  received  notice  by  a 
letter  from  the  debtor's  solicitor  that  he  had 
filed  a  liquidation  petition,  and  had  also  received 
notice  by  telegram  that  the  Court  of  Bankruptcy 
had  made  an  order  restraining  further  proceed- 
ings under  the  writ : — Held,  that  the  sheriff's 
officer  and  the  auctioneer  had  been  guilty  of 
contempt  of  court,  and  that  they  must  pay  <he 
costs  of  a  motion  to  commit  them.  Bryant.  In 
re,  4  Ch.  D.  98  ;  35  L.  T.  489  ;  25  W.  R.  230. 

Semble,  that  it  is  equally  a  contempt  of  court, 
if  he  has  received  notice  of  an  act  of  bankruptcy. 
lb. 

Sufficient  notice  of  the  granting  of  an  injunc- 
tion may  be  given  by  telegram ;  but,  if  it  is 
sought  to  commit  for  contempt  a  person  who, 
after  receiving  such  a  notice,  disregards  it,  the 
court  mnst  decide  upon  the  particular  facts, 
whether  he  had  in  fact  notice  of  the  injunction, 
and  it  is  the  duty  of  those  who  ask  for  the  com- 
mittal to  prove  this  beyond  reasonable  doubt. 
'Langley,  Ex  parte,  Smith,  Ex  parte,  Bishop,  In 
re,  13  Ch.  D.  110 ;  49  L.  J.,  Bk.  1 ;  41  L.  T.  388  ; 
28  W.  R.  174— C.  A. 

A  person  who  has  violated  an  injunction  will 
not  be  committed  for  contempt  when  he  swears 
that,  though  he  had  received  notice  of  it  by 
tel^ram,  he  bon&  fide  believed  that  no  injunc- 
tion had  been  granted,  and  the  circumstances 
shew  that  such  a  belief  was  not  unreasonable. 
lb. 

It  is  the  duty  of  a  sheriff's  officer  who  receives 
notice  by  telegram,  pujporting  to  be  sent  by 
solicitors  in  London,  of  an  injunction  being 
granted  by  the  Court  of  Bankruptcy  to  restrain 
a  sale  in  the  country  under  an  execution,  to 
telegraph  to  the  Court  of  Bankruptcy,  or  to 
the  liondon  agents  of  the  sheriff,  to  ascertain 
whether  an  injunction  has  really  been  granted. 
lb. 


This,  however,  is  not  the  duty  of  the  auctioneer 
who  is  conducting  the  sale  ;  he  is  only  bound  to 
communicate  with  the  sheriff's  officer  who  has 
Instructed  him  to  sell.    lb. 

A  sheriff's  officer,  who  is  not  himself  present 
at  the  sale,  and  who  has  no  actual  notice  of  the 
injunction,  is  not  responsible  for  the  act  of  his 
deputy  who  allows  the  sale  to  be  continued  after 
receiving  notice  by  telegram.     lb. 

A  London  solicitor,  who  obtains  an  order  from 
the  Court  of  Bankruptcy  in  London  restraining 
a  sale  under  an  execution  in  the  country,  ought, 
instead  of  telegraphing  the  order  to  the  sheriff's 
officer,  to  telegraph  it  to  a  solicitor  at  the  place, 
as  his  agent,  asking  him  to  give  notice  of  it  to 
the  persons  affected.    lb, 

5.  Tbial  of  Issues  of  Fact. 

A  feigned  issue  directed  the  following  questions 
to  be  tried  between  the  assignees  and  the  exe- 
cution creditors,  at  whose  suit  goods  of  the 
bankrupt  had  been  seized  ;  viz. — If,  at  the  time 
of  the  seizing  and  levying  of  the  goods,  the  plain- 
tiffs were  entitled  to  the  same  as  against  and 
free  from  the  execution  ;  and  if  the  goods  were 
not  subject  to  be  seized  and  levied  under  the  writ 
as  against  the  plaintiffs  : — Held,  that  that  issue 
raised  the  question,  not  only  as  to  notice  of  the 
act  of  bankruptcy,  but  the  plaintiffs'  title  as 
assignees.  Lott  v.  Melville,  9  D.  P.  C.  882  ;  3 
M.  &  G.  40  ;  3  Scott,  N.  R.  346  ;  6  Jur.  436. 

The  goods  of  H.  were  seized  under  several  writs 
of  execution.  H.,  having  subsequently  become 
bankrupt,  and  his  sssignees  claiming  the  goods, 
an  issue  was  directed,  the  goods  being  sold,  and 
the  proceeds  paid  into  court,  to  abide  the  event. 
In  the  result  four  of  the  executions  were  set 
aside  : — Held,  that  the  right  of  the  assignees  to 
the  proceeds  paid  into  court  was  subservient  to 
that  of  the  other  execution  creditors,  whose  judg- 
ments were  impeached.  OoldtCchmidt  v.  Samlet, 
6  Scott,  N.  R.  962  ;  1  D.  &  L.  801 ;  6  M.  &  G.  187. 

Trial  in  High  Court,  not  in  County  Court.]— 
Although,  as  a  general  rule,  cases  in  which  the 
trustee  in  bankruptcy  is  asserting  a  claim  to 
property  by  a  higher  title  than  that  of  the  bank- 
rupt himself,  ought  to  be  tried  in  the  Court  of 
Bankruptcy,  yet  the  rule  is  not  an  inflexible  one, 
but  the  court  has  a  judicial  discretion  to  be  exer- 
cised with  regard  to  all  the  circumstances  of  the 
case  : — Held,  that  the  fact  that  a  large  amount 
was  at  stake,  and  that  questions  of  character 
were  involved,  were  sufficient  grounds  for  refus- 
ing to  allow  a  case,  in  which  the  trustee  in  a 
liquidation  was  seeking  to  set  aside  some  trans- 
actions of  the  debtors  as  fraudulent  under  the 
bankruptcy  law,  to  be  tried  in  a  county  court. 
Armitage,  Ex  2)(irte,  Learoyd]  Wilton  ^  Co.,  In 
re,  17  Ch.  D.  13  ;  44  L.  T.  262 ;  29  W.  R.  772— 
C.  A. 

When  the  trustee  in  a  bankruptcy  which  is 
proceeding  in  a  county  court  impeaches  a  deed 
executed  by  the  bankrupt  as  fraudulent  under 
the  Statute  of  Elizabeth,  if  the  amount  at  stake 
is  beyond  the  ordinary  jurisdiction  of  a  county 
court  and  serious  questions  of  character  are  in- 
volved, and  the  person  interested  under  the  deed 
desires  that  the  question  should  not  be  tried  in 
the  county  court,  the  judge  ought  to  decline  to 
exercise  the  jurisdiction  conferred  by  s.  72,  and 
ought  to  leave  the  matter  to  be  tried  in  an  action 
in  the  High  Court  in  the  ordinary  way.    Armi* 
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ta^e,  £t  purU'  (17  Ch.  D.  13),  approved.  Price, 
Ex  parte,  BohertM,  In  re,  21  Ch.  D.  553  ;  52  L. 
J.,  Ch.  131  ;  47  L.  T.  402  ;  31  W.  R.  104— C.  A. 

Judge's  Votat  eoaeliuiTa.] — ^When  an  issue  of 
fact  has  been  tried  before  a  jud^  under  the 
Bankruptcy  Act,  1869,  s.  72,  and  the  Court  of 
Appeal  is  fumisbod  with  the  judge  s  notes  of  the 
trial,  they  arc  conclusive  as  to  Uie  evidence  ad- 
duced  before  him,  and  the  court  will  not  receive 
the  notes  of  a  shorthand 'writer  except  by  consent 
of  both  parties.  OiUehrand,  Ex  parte.  Side- 
hotham.  In  re,  10  L.  R.,  Ch.  52 ;  31  L.  T.  715  ; 
23  W.  R.  194. 

But  not  Fiadingi.]— The  Court  of  Appeal  is 
not  bound  to  accept  as  conclusive  the  finding  of 
the  judge  on  the  trial  of  sudi  an  issue.    lb. 

Deeiiion  by  Judge  without  Juy — Power  of 
Court  of  Appeal  to  grant  Issue.] — ^When  a  ques- 
tion of  fact  in  which  the  evidence  is  conflicting 
has  been  decided  by  the  county  court  judge 
without  a  jury,  neither  party  having  asked  for 
an  issue,  and  the  decision  is  appealed  from,  and 
upon  the  hearing  of  the  appeal  one  of  the  parties 
desires  an  issue,  the  Court  of  Appeal,  if  satisfied 
that  the  circumstances  of  the  case  require  it,  will 
direct  an  issue  to  be  tried  before  itself  with  a 
jury.  lirown.  Ex  parte,  Hooker,  In  re,  44  L. 
J.,  Bk.  56  ;  31  L.  T.  734  ;  23  W.  R.  230. 

Bight  to  Jury.]— Under  the  Bankruptcy  Act, 
1869,  s.  72,  the  judge  must  exercise  a  judicial 
discretion  whether  a  question  of  fact  should  be 
tried  by  a  jury.  One  party  is  not  entitled  as  of 
right  to  demand  a  jury.  Mitrgan,  Ex  parte, 
Simmon,  In  re,  2  Ch.  D.  72  ;  45  L.  J.,  Bk.  36  ; 
34  L.  T.  329  ;  24  W.  R.  414. 

An  order  for  the  trial  of  a  question  of  fact  by 
a  jury  yto^  made  \x\you  the  demand  of  one  party 
only  :— Held,  that  the  order  was  only  irregular, 
that  the  irregularity  could  be  waived,  and  that  it 
had  been  waived  by  both  the  parties  appearing 
on  the  trial  without  taking  the  objection.    Ih, 

Interpleader — Botioe  of  Xotion.] — Under  the 
Interpleader  Act,  1830,  s.  6,  application  for  an 
interpleader  order  may  be  made  to  the  Court  of 
Bankruptcy  by  the  sheriff  by  motion  on  notice 
to  the  several  claimants,  it  not  being  necessary 
that  the  court  should  first  order  the  latter  to 
attend.  Streeter,  Ex  parte,  Moi'ris,  In  re,  19 
Ch.  D.  216  ;  45  L.  T.  634  ;  30  W.  R.  127— C.  A. 

Behearing  when  Party  improperly  repre- 
sented.]— Under  a  fi.  fa.  issued  by  an  execution 
creditor  the  sheriff  took  possession  of  goods 
claimed  by  a  bill  of  sale  holder,  and  gave  the 
parties  notice  of  motion  before  the  Bankruptcy 
Court  that  they  should  appear  in  support  of  their 
claims.  At  the  hearing  of  the  motion,  the  cre- 
ditor was  represented  only  by  a  managing  clerk, 
who,  though  he  asked  for  an  adjournment  in 
order  to  have  time  to  consider  an  affidavit  of  the 
other  side,  was  compelled  to  allow  the  matter' to 
go  on,  and  was  permitted  to  cross-examine  wit- 
nesses, the  court  being  under  a  mistaken  im- 
pression that  he  was  a  solicitor.  This  fact  did 
not  appear  until  just  before  the  close  of  the  pro- 
ceedings, when  the  court  decided  against  the  cre- 
ditor. An  application  by  counsel  on  behalf  of 
the  creditor  to  the  Bankruptcy  Court  for  a  re- 
hearing having  been  refused  : — Held,  on  appeal, 


that  the  original  order  was  wrongly  made,  as  the 
creditor  had  a  right  to  be  properly  represented, 
and  that  such  order,  as  well  as  the  refusal  order, 
must  be  reversed.    Ih. 

Vow  Trial — Grounds  for.  j— When  a  question  of 
fact  has  been  tried  by  jury  in  the  Court  of  Bank- 
ruptcy the  court  cannot  set  aside  or  disr^ard 
the  verdict,  unless  either  there- was  no  evidence 
to  go  to  the  jury,  or,  by  reason  of  some  matter  of 
law  or  of  some  new  fact,  the  verdict  has  become 
immaterial  to  the  decision  of  the  case.  Morgan, 
Ex  parte,  Simpjton,  In  re,  2  Ch.  D.  72  ;  45  L.  J., 
Bk.  36  ;  34  L.  T.  329  ;  24  W.  R.  414. 

If  there  was  any  evidence  to  go  to  the  jiur, 
and  the  verdict  is,  in  the  opinion  of  the  court, 
against  the  weight  of  the  evidence,  the  proper 
course  to  get  rid  of  the  verdict  is  to  order  a  new 
trial.    lb. 


within  whieh  Application  to  be 


made.] — ^When  a  jury  has  found  a  verdict  on  an 
issue  of  fact,  but  no  order  consequent  thereon  hss 
been  made  by  the  judge,  it  is  not  necessary  that 
an  application  for  a  new  trial  should  be  nude 
within  twenty-one  days  from  the  finding.  Reader. 
Ex  parte,  Wrigley,  In  re,  20  L.  R.,  Eq.  763  ;  44 
L.J.,  Bk.  139;  32  L.  T.  36. 

Rule  143  of  the  Bankruptcy  Rules,  1870.  dtie^ 
not  apply  to  such  a  case,  eiliier  directly  or  bj 
analogy.    lb, 

6.  Tbaksfeb  of  Proceedings. 

The  power  given  by  the  Bankruptcy  Act,  1869, 
s.  80  (cL  3),  to  direct  the  transfer  of  proceedings 
from  one  court  to  another,  is  not  confined  to  pnv 
ceedings  commenced  since  the  act  came  into 
operation.  Wieland,  Ex  parte,  6  L.  R.,  Ch.  486 ; 
39  L.  J.,  Bk.  46  ;  22  L.  T.  324. 

The  creditors  in  a  bankruptcy  commenced 
under  the  Act  of  1861,  after  the  Act  of  1869  came 
into  operation,  passed  a  resolution  to  transfer  the 
proceedings  to  a  county  court.  The  registrar  of 
the  district  Bankruptcy  Court  made  an  order  for 
the  transfer  accordingly,  and  transmitted  the 
proceedings  to  the  registrar  of  the  county  court : 
-^Held,  that  whether  the  r^istrar  of  the  Bank- 
ruptcy Court  had  or  had  not  power  to  make  the 
order  for  the  transfer,  the  receipt  of  the  proceed- 
ings by  the  registrar  of  the  county  court  was 
sufficient  to  give  the  county  court  jurisdiction^  in 
the  matter.  Anderson,  Ex  parte,  23  L.  T.  274 ; 
18  W.  R.  1124. 

Transfer  of  liquidation  Petition.]— &f  LiQUi- 
DATION,  ante, 

7.  Committal  fob  Contempt  of  Coitbt. 

A  commissioner  acting  in  the  prosecution  o^  a 
fiat  may  commit  for  a  contempt  of  court.  Wat- 
son  V.  Bodell,  14  M.  k  W.  37  ;  14  I^  J.,  Kx.  281 ; 
9  Jur.  626. 

An  order  of  commitment  should  contain  an  ex- 
press adjudication  that  a  contempt  has  been  com- 
mitted. Van  Sandau,  Ex  parte,  De  Gcx,  55 ;  1 
Ph.  650  ;  15  L.  J.,  Bk.  13. 

The  circulation  of  a  libel  on  a  court  relating  w 
a  matter  disposed  of  by  an  order  still  in  minuter 
is  a  contempt  for  which  the  court  may  commit. 
lb. 

An  apology  and  petition  to  be  dischaigwi  from 
custody,  and  other  proceedings,  by  a  party  cijoi- 
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mitted  for  contempt  under  the  order  of  commit- 
ment, and  the  consequential  orders,  do  not  pre- 
clude the  party  committed  from  disputing  the 
validity  of  the  commitment    lb. 

Although  an  order  of  commitment  should  con- 
tain an  express  adjudication  that  a  contempt  has 
been  committed,  the  want  of  an  express  adjudi- 
cation is  not  sufficient  ground  for  discharging 
the  order.  Va7h  Sandau,  Ex  parte^  De  Gex, 
303. 

Such  an  order  may  direct  the  party  committed 
to  pay  the  costs  of  the  party  complaining,  but  not 
his  costs,  charges  and  expenses.    lb. 

By  an  order  of  the  Court  of  Review,  it  was 
ordered  that  the  plaintiff  should  pay  the  defen- 
dant costs  mentioned  in  the  order  within  fourteen 
clays  after  he  should  have  been  duly  and  per- 
sonally served  with  it.  The  costs  not  having 
been  paid,  the  defendant,  by  petition  to  the 
court,  after  reciting  the  order,  prayed  that  the 
plaintiff  might  be  committed  to  the  Fleet  for  his 
contempt  of  the  order  ;  and  thereupon  the  court, 
after  reciting  these  matters,  ordered  that  the 
plaintiff  "do  stand  committed  to  her  Majesty's 
prison  of  the  Fleet  for  his  contempt  in  the  peti- 
tion mentioned  or  referred  to."  The  plaintiff 
having  been  committed  to  the  Fleet  upon  a 
warrant,  which,  after  reciting  the  order,  directed 
the  plaintiff  to  be  arrested  and  conveyed  to  the 
Fleet,  there  to  remain  until  the  further  order  : — 
Held,  that  the  order  being  bad  for  containing  no 
adjudication  of  a  contempt,  or  any  fact  found, 
or  anything  directed  to  be  done  by  the  plain- 
tiff to  clear  himself,  the  warrant  which  referred 
to  the  Older  was  illegal.  Oreen  v.  Elgie^  5 
Q.  B.  99  ;  D.  &  M.  129 ;  14  L.  J.,  Q,  B.  162  ; 
8  Jut.  187. 

Where  a  party  comes  to  the  court  praying  a 
commitment  for  contempt,  he  must  be  fully 
prepared  to  support  his  case  ;  and  should  he  fail 
in  any  particular,  the  court  will  not  allow  him 
further  time,  but  will  dismiss  his  petition  with 
costs.     Saundrrs^  Ex  part e^  5  Jur.  1202. 

Where  a  party  took  forcible  possession  of  a 
bankrupt's  effects  whilst  in  the  custody  of  the 
messenger,  but  finding  he  had  done  wrong  gave 
np  possession,  the  court,  on  a  petition  to  commit 
him  for  a  contempt,  only  ordered  him  to  pay  the 
costs  of  the  petition.  Fletcher^  Ex  parte y  2 
Mont.,  D.&  D.  129. 

Lengtli  of  Notice.] — Three  clear  days'  notice 
must  be  given  of  an  application  to  commit  a 
person  for  contempt  of  court,  and  if  the  last  of 
the  three  days  happens  to  be  a  Sunday  it  is  not 
to  be  counted  in  the  computation  of  the  three 
days.  Ferrige^  Ex  parte^  Ferrige^  In .  re^  20 
L..  R.,  Eq.  289 ;  44  L.  J.,  Bk.  96  ;  32  L.  T.  507  ; 
23  W.  R.  612. 

The  court  has  no  power  to  abridge  the  three 
dAys*  notice  which  is  to  be  given  of  the  hearing 
of  an  application  to  commit  for  contempt  of 
court.  Bryanty  In  re,  3  Ch.  D.  810 ;  35  L.  T. 
173. 

Committal  of  Bankrupt] — When  a  bankrupt 
is  employed  by  the  trustees  to  assist  them  m 
realizing  and  collecting  his  assets,  he  acts  in  a 
fiduciary  capacity  ;  and  his  non-compliance 
Teith  an  order  of  the  court  to  pay  to  the 
trustees  moneys  which  he  has  received  in  such 
employment  is  a  contempt  of  court  within  the 
meaning  of  the    Bankruptcy  Act,    1869,  s.   19, 


for  which  he  can  be  committed  to  prison. 
Waters,  Ex  parte,  18  L.  R.,  Eq.  701  ;  43  L.  J., 
Bk.  128  ;  30  L.  T.  766  ;  22  W.  R,  796. 

8.  Rk-dibection  of  Bankrupt's  Lettebs. 

Who  may  apply  for  Order.]— Under  s.  85  of 
the  Bankruptcy  Act,  1869,  an  application  for  an 
order  for  the  redirection  of  letters  addre5«ed  to  a 
bankrupt  can  only  be  made  by  the  trustee  in  the 
bankruptcy.  The  petitioning  creditor  has  no 
locus  standi  either  to  make  the  application,  or  to 
appeal  from  an  order  made  on  the  application  of 
the  trustee  if  he  thinks  that  order  not  sufficiently 
extensive.  If  the  trustee  refuses  to  apply  for 
such  an  order,  or  to  appeal  from  an  order  made 
on  his  application,  the  petitioning  creditor  can- 
not apply  to  the  court  himself.  Semble,  that  he 
might  obtain  authority  to  use  the  name  of  the 
trustee.  Lister,  Ex  parte,  Halberstamm,  In  re, 
17  Ch.  D.  518  ;  29  W.  R,  621— C.  A. 


9.  Re-heabino. 

In  what  Cases.] — Courts  having  jurisdiction 
in  bankruptcy  are  entitled  to  rehear  cases  which 
they  have  decided,  even  if  they  should,  by  vary- 
ing their  former  orders,  give  a  right  of  appeal, 
which  would  otherwise  have  been  lost  by  lapse 
of  time.  Londim  and  Cimiity  Bank,  Ex  parte, 
Broicn,  In  re,  16  L.  R.,  Eq.  391  ;  42  L.  J.,  Bk. 
112;29L.  T.  73. 

On  an  application  to  direct  a  rehearing  of  a 
case  by  the  county  court  judge,  it  was  held  by 
the  chief  judge  in  bankruptcy  that  the  jurisdic- 
tion to  rehear  given  by  the  Bankruptcy  Act, 
1869,  s.  71,  in  a  proper  case  was  almost  without 
limit ;  and  that  the  fact  that  an  appeal  from  the 
original  order  was  pending  did  not  prevent  the 
com-t  from  rehearing  the  case.  But  the  chief 
judge  held  that  under  the  circumstances  the 
county  court  judge  was  right  in  refusing  the 
rehearing.  He  alsg  affirmed  the  original  order. 
On  appeal  from  both  orders,  the  court  of  appeal 
affirmed  the  order  refusing  rehearing,  and  heard 
the  other  appeal  with  additional  vivA  voce  evi- 
dence. Keighley,  Ex  jmrte,  Wilte,  In  re,  9 
L.  R.,  Ch.  667  ;  44  L.  J.,  Bk.  13  ;  30  L.  T.  407  ; 
22  W.  R.  630. 

The  jurisdiction  given  to  every  court  of  bank- 
ruptcy, by  the  Bankruptcy  Act,  1869,  8.71,  to 
review,  rescind  or  vary  any  order  made  by  it,  is 
almost  without  limit  in  proper  cases,  and  the 
fact  that  an  appeal  from  an  order  is  pending  will 
not  prevent  the  rehearing  of  the  case  by  the 
court.    lb. 

When  an  order  has  been  made,  the  court 
ought  not  to  allow  a  rehearing  of  the  matter 
merely  for  the  purpose  of  enabling  an  appeaf 
to  be  brought  wnich  would  otherwise  have  been 
too  late.  Lister,  In  re,  Simm<ms,  Ex  parte, 
2  Ch.  D.  749;  45  L.  J.,  Bk.  113;  34  L.  T. 
744. 

Behearing — ^Time  for.] — ^Though  as  a  general 
rule  a  rehearing  of  a  bankruptcy  matter  ought 
not  to  be  allowed  after  the  expiration  of  the 
time  limited  for  appealing  from  the  order,  yet, 
there  being  no  time  fixed  by  the  act  or  the  rules 
for  applying  for  a  rehearing,  the  court  will  on 
special  grounds  allow  a  rehearing  when  it  is  ap- 
plied for  after  the  expiration  of  the  time  for  ap- 
Cling,  even  when  the  application  is  to  rehear  a 
ikruptcy  petition  which  has  been  dismissed. 
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JUtio,  Ex  parffy  RiUa,  In  re,  22  Ch.  D.  629  ; 
52  L.  J.,  Ch.  636  ;  48  L.  T.  37<) ;  31  W.  R.  373— 
C.  A. 

Applieatioii,  how  made.] — Semble,  that  an  ap- 
plication for  a  rehearing  should  not  be  made  ex 
parte.    lb, 

BehMiring  by  Begistrar.] — A  registrar  sitting 
as  chief  judge  has  a  discretion  to  rehear  a  case 
eyen  after  an  appeal  from  his  decision,  if  the 
point  upon  which  a  rehearing  is  desired  is  un- 
affected by  the  appeal.  But  an  application  for 
a  rehearing  ought,  in  an  ordinary  case,  to  be 
made  within  the  time  fixed  by  the  143rd  of  the 
Bankruptcy  Rules  of  1870  for  entering  an  ap- 
peal ;  and  where  a  long  delay  is  unaccounted 
for  a  rehearing  will  not  be  granted.  Brown,  Ex 
partdt  JearofiSj  In  re,  9  L.  R.,  Ch.  304  ;  43  L.  J., 
Bk.  105  ;  30  L.  T.  108  ;  22  W.  R.  602. 

Although  a  rehearing  before  the  same  judge 
who  originally  heard  the  case  is  not  within  rule 
143  of  the  Bankruptcy  Rules,  1870,  yet  the  court 
in  granting  a  rehearing  will  have  regard  to  that 
rule,  and  will  not  in  general  grant  a  rehearing 
after  twenty-one  days,  unless  the  party  seeking 
a  rehearing  can  satisfactorily  account  for  the 
delay.    lb. 

Behoaring  by  Court  of  Appeal.] — ^Whether 
the  Court  of  Appeal  has  jurisdiction  to  rehear 
a  bankruptcy  appeal,  quaere.  Banco  de  Por- 
tu^alt  Ex  parte.  Hooper,  In  re,  14  Ch.  D.  1  ;  49 
L.  J.,  Bk.  21  ;  42  L.  T.  210  ;  28  W.  R.  433— C.A. 

Court  will  not  rehear  pending  Appeal  to 

Eoofle  of  Lordf.] — But  if  there  be  such  a  juris- 
diction, the  court  will  not,  while  an  appeal  to 
the  House  of  Lords  from  an  order  made  by  it  on 
a  bankruptcy  appeal  is  pending,  rehear  the 
appeal  pro  fonn&,  for  the  purpose  of  inserting 
in  its  order  evidence  which  was  not  before  it 
when  the  appeal  was  heard,  leaving  the  date  of 
the  order  unaltered,  or  for  the  purpose  of  making 
a  new  order,  bearing  a  date  subsequent  to  the 
date  of  the  presentation  of  the  appeal  to  the 
House  of  Lonis,  with  the  new  evidence  inserted 
in  it,  but  in  other  respects  unaltered.    lb. 

Bnt  will  oorreet  aeeidental  Slip.] — But, 

semble,  that,  if  by  an  accidental  slip  evidence, 
which  was  really  before  the  court  on  the  hearing 
of  the  appeal,  had  been  omitted  from  the  order, 
the  court  could  rectify  the  error,  notwithstand- 
ing the  pendency  of  an  appeal  to  the  House  of 
Lord».    lb. 


10.  Costs. 

^  In  Liquidation— Taxation.]— Rule  8  of  the 
Bankruptcy  Rules,  1871,  does  not  apply  to  a  case 
of  composition,  and,  therefore,  the  solicitor  who 
acts  for  a  debtor  in  relation  to  his  liquidation 
petition  is,  if  the  creditors  resolve  to  accept  a 
composition,  entitled  as  against  the  debtor  to 
have  his  costs  of  the  proceedings  taxed  on  the 
ordinary  (not  the  lower)  scale,  even  though  the 
debtor's  statement  shews  that  his  debts  do  not 
exceed  750/.,  or  that  his  assets  do  not  exceed 
200/.  (kstlc,  Ex  parte,  Meikle,  In  re,  1  Ch.  D. 
Ill ;  45  L.  J.,  Bk.  13  ;  24  W.  R.  143. 

The  court  has  jurisdiction  in  a  case  of  com- 
position to  order  the  taxation  of  the  bill  of  costs 
of  the  debtor's  solicitor.    Dixon,  In  re,  Shepherd, 


Ex  parte,  2  Ch.  D.  430  ;   45  L.  J.,  Bk.  103 ;  34 
L.  T.743;  24  W.  R.  931. 

Where  a  trustee  was  appointed,  to  whom  the 
debtor  gave  a  bill  of  sale  of  his  property  to  secure 
the  payment  of  the  composition,  the  bill  of  sale 
containing  a  trust  for  sale  of  the  property  and 
for  payment  of  the  costs  of  the  proceedings  out 
of  the  sale  moneys,  an  action,  brought  against 
the  debtor  by  his  solicitor  for  his  costs  incident 
to  the  proceedings,  was  restrained,  on  the  terms 
of  the  trustee  paying  a  sum  of  money  into  oourt. 
and  giving  an  undertaking  to  pay  whatever 
further  sum  might  be  found  due  on  the  taxation 
of  the  bill  of  costs.    lb. 

Friopty  of  Payment.] — ^A  bankruptcy  petition 
was  presented  against  the  debtor.  Before  the 
hearing  he  filed  a  liquidation  petition.  The 
hearing  of .  the  bankruptcy  petition  was  several 
times  adjourned,  to  await  the  result  of  the  pro- 
ceedings under  the  liquidation  petition.  Ulti- 
mately a  liquidation  was  resolved  upon,  and  the 
bankruptcy  petition  was  then  dismissed  : — Held^ 
that  the  petitioning  creditor  was  entitled  to  be 
paid  in  priority,  out  of  the  estate,  the  costs  of 
his  ])etition,  including  therein  the  costs  of  and 
incident  to  a  debtor  summons  on  which  the 
petition  was  founded,  and  the  costs  of  the  ad- 
journment of  the  hearing.  Bun/ittt,  In  rr, 
Jeavowt,  Ex  parte,  3  Ch.  D.  320  ;  45  L.  J.,  Bk. 
128  ;  34  L.  T.  804  ;  24  W.  R.  851. 

Of  Bolioitor.] — One  of  two  partners  filed  a 
petition  for  liquidation  by  arrangement  which 
was  duly  resolved  on,  and  a  trustee  appointed. 
At  the  time  of  filing  the  petition  the  stock-in- 
trade  and  effects  of  the  firm  had  been  seized 
under  a  fi.  fa.,  and  were  about  to  be  sold.  There 
was  no  separate  estate,  and  an  order  was  after- 
wards made,  with  the  consent  of  the  solicitor  of 
the  other  partner,  who  was  an  infant,  for  ad- 
ministering the  joint  assets  and  for  payment  of 
the  costs  and  expenses  of  the  trustee : — Held, 
that  the  costs  of  the  solicitor  of  the  petitioning 
debtor  down  to  the  appointment  of  the  trustee 
ought  to  be  paid  out  of  the  joint  assets.  JtfJ^tr,  In 
re,  Pearce,  Ex  parte,  2  Ch.  D.  320  ;  45  L.  J.,  Bk. 
144  ;  35  L.  T.  706  ;  24  W.  R.  808— C.  A. 

Solicitors'  costs  incurred  in  abortive  proceed- 
ings to  reduce  the  amount  of  a  composition,  the 
resolution  for  which  the  registrar  refused  to 
register,  will  not  be  allowed.  Hopper,  Ex  parte, 
Elliott,  In  re,  8  Ch.  D.  53  ;  47  L.  J.,  Bk.  41 ;  38 
L.  T.  366 ;  26  W.  R.  488— C.  A.  Affirming.  26 
W.  R.  171. 

A  debtor  being  unable' to  carry  out  the  terms 
of  a  composition  which  had  been  duly  resolved 
upon,  summoned  a  fresh  general  meeting  of  his 
creditors,  at  which  it  was  resolved  to  accept  a 
composition  at  a  much  reduced  rate.  The  regis- 
trar, however,  refused  to  register  the  second 
resolution  on  the  ground  of  irregularity,  and  two 
days  afterwards  the  debtor  was  adjudicated  a 
bankrupt : — Held,  that  the  proceedings  for  re- 
ducing the  composition  were  not  pending  at  the 
date  of  the  bankruptcy,  and  the  costs  of  such 
proceedings  were  not  therd?ore  payable  out  of  the 
bankrupt's  totate  under  r.  292.    lb. 

Cost!  of  Creditors'  Bolioitor  in  Begietration  ttf 
Besolntionf.] — ^Where  creditors  agree  to  accept 
a  composition,  and  employ  a  solicitor  to  register 
the  resolutions  without  making  any  special  pro* 
visions  therein  for  payment  of  the  solicitor*^ 
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costs,  the  court  has  no  jurisdiction  to  enforce 
payment  of  these  costs  by  the  debtor,  Pratt, 
In  re,  Gwth,  Ex  parte,  12  Ch.  D.  915  ;  48  L.  J., 
Bk,  69  ;  27  W.  R.  712. 

Cofts — Solicitor  to  Tnutee— Biglit  to  Cotti 
out  of  Estate — Power  of  Court  to  go  behind 
AUocatnr.] — The  right  of  the  solicitor  to  a  trustee 
in  bankruptcy  to  be  paid  his  costs  out  of  the 
bankrupt's  estate  is  only  the  right  of  his  client, 
the  trustee;  he  has  no  independent  right.  If 
either  the  trustee  or  the  solicitor  has  been  guilty 
of  misconduct,  the  court  can  refuse  to  allow  the 
Bolicitor's  costs  to  be  paid  out  of  the  estate,  and 
this  notwithstanding  that  the  costs  have  been 
taxed  and  an  allocatur  has  been  made  by  the 
taxing  master.  Harper,  Ex  parte,  Pooley,  In 
re,  20  Ch.  D.  685  ;  51  L.  J.,  Ch.  810  ;  47  L.  T. 
177  ;  30  W.  R.  650— C.  A. 

It  is  an  abuse  of  the  bankruptcy  law  to  pur- 
chase a  debt  due  by  a  bankrupt  in  order  to  pro- 
cure the  appointment  of  a  trustee  favourable  to 
the  bankrupt  or  to  a  creditor  or  a  particular  class 
of  creditors,  or  to  purchase  a  debt  for  the  pur- 
pose of  making  the  debtor  (e,  g.,  the  trustee  in  a 
bankruptcy)  a  bankrupt  with  the  view,  not  of 
recovering  the  debt,  but  of  putting  pressure  upon 
him  for  a  collateral  object,  or  of  injuring  him  in 
some  way.  Griffin,  Ex  jmrte  (12  Ch.  D.  480) 
approved  and  followed.  The  trustee  in  a  bank- 
ruptcy and  his  solicitor  having  been  engaged  in. 
transactions  of  this  kind,  the  court,  after  taxa- 
tion of  the  solicitor's  costs,  refused  to  allow  them 
to  be  paid  out  of  the  bankrupt's  estate,     lb. 

When  Bankrupt  Defendant  does  not  appear.] — 
When  a  bankrupt  defendant  does  not  appear  at 
the  hearing  of  an  action,  and  his  trustees  appear 
and  defend,  they  are  liable  to  the  costs  of  the 
action.  Wation  v.  Holliday,  20  Ch.  D.  780  ;  51 
L..  J.,  Ch.  906  ;  40  L.  T.  878  ;  30  W.  R.  747. 

Trustees  of  Settlement — Costs  of  Appeal.] — 
The  judge  of  the  county  court  set  aside  a  volun- 
tary settlement.  He  gave  the  trustee  in  the 
liquidation  his  costs  out  of  the  debtor's  estate, 
bat  made  no  order  as  to  the  costs  of  the  trustees 
of  the  settlement.  The  trustees  of  the  settle- 
ment appealed  to  the  chief  judge,  who  discharged 
the  order  of  the  county  court.  The  Court  of 
Appeal  restored  the  order  of  the  county  court : 
— Held,  that  the  trustees  of  the  settlement  ought 
to  have  been  satisfied  with  the  decision  of  the 
ooonty  court,  and  that  they  must  bear  their  own 
oosts  of  both  appeals,  and  must  pay  the  costs  of 
the  trustee  in  the  liquidation  of  both  appeals. 
JiuMell,  Ex  parte,  Eutterworth,  In  re,  19  Ch.  D. 
588  ;  51  L.  J.,  Ch.  621 ;  46  L.  T.  113  ;  30  W.  R. 
584—0.  A. 

Costs  of  Copy  of  Deposition.] — With  regard  to 
the  costs  of  the  copies  of  the  deposition  which 
ivere  supplied  for  tne  use  of  the  respondent's 
counsel,  I  think  that  in  the  present  case  those 
costs  should  be  allowed.  It  must  not  be  sup- 
posed that  we  should  in  all  cases  allow  such 
costs,  we  might  in  some  cases  allow  only  the 
coets  of  making  extracts.  Hall,  Ex  parte, 
dfover.  In  re,  19  Ch.  D.  580  ;  51  L.  J.,  Ch.  656  ; 
46  L.  T.  649 — C.  A.,  per  curiam. 


SheriiPs  Costs  of  Appeal  firom  Interpleader 
Order.] — The  sherlF s  costs  of  an  appeal  from  an 
Interpleader  order  made  by  the  cmef  judge  in 


bankruptcy  were  ordered  to  be  paid  by  the  party 
who  should  ultimately  be  decided  to  be  in  the 
wrong.  Streeter,  Ex  parte,  Morris,  In  re,  19 
Ch.   D.   216 ;    45  L.  T.  634 ;    30  W.  R.  127— 

C.  A. 

Transoript  of  Shorthand  Writer's  Notes.]— 
The  costs  of  the  transcript  of  a  shorthand  writer's 
notes  of  evidence  are,  like  other  costs,  in  the 
discretion  of  the  judge  w^ithin  r.  188  of  the 
Bankruptcy  Rules,  1870,  notwithstanding  the 
provisions  with  reference  to  these  costs  made  by 
r.  207.     Alhezette,  fn  re,  Smith,  Ex  parte,  8  Ch. 

D.  699  ;  48  L.  J.,  Bk.  13  ;  38  L.  T.  395  ;  26  W. 
R.  513. 

The  charge  for  a  copy  of  a  shorthand  writer's 
notes  of  the  proceedings  in  a  county  court  may 
be  allowed  as  part  of  the  costs  of  an  appeal. 
Sawyer,  Ex  parte,  Bowden,  /»  re,  1  Ch.  D.  698  ; 
45  L.  J.,  Bk.  66  ;  33  L.  T.  759  ;  24  W.  R.  375. 

BeeoTory.] — A  solicitor  who  has  not  been 
allowed  costs  in  bankruptcy  is  not  entitled  to  file 
a  bill  or  a  plaint  in  a  court  of  equity  to  recover 
them.  Oraham  v.  WinterMon,  16  L.  R.,  Eq.  243  ; 
42  L.  J.,  Ch.  633  ;  28  L.  T.  803  ;  21  W.  R. 
227. 

Costs— Set-off]— The  Court  of  Bankruptcy 
will  not  allow  costs  of  proceedings  in  the  High 
Court  to  be  set  off  against  costs  of  proceedings  in 
bankruptcy.  6hr\ffin,  Ex  parte,  Adams,  In  re,  1 4 
Ch.  D.  37  ;  49  L.  J.,  Bk.  28  ;  42  L.  T.  704  ;  28 
W.  R.  714— C.  A. 


XXIV.    APPEAL. 
1.  Time  fob  Appealinq. 

Under  12  ft  18  Viet.  o.  106.J— The  time  of  the 
commissioner  signing  and  delivering  out  an  order, 
and  not  the  time  of  his  pronouncing  it,  is  its  true 
date  with  reference  to  an  appeal.  Heslop,  Ex 
parte,  1  De  G.,  Mac.  &  G.  477. 

A  (petition  to  annul  an  adjudication  may  be 
presented  by  a  creditor  to  the  commissioner,  and 
it  is  sufficient  if  he  appeals  from  the  com- 
missioner's decision  upon  it  within  twenty-one 
days,  although  much  more  time  may  have 
elapsed  since  the  adjudication.    Bean,  Ex  parte, 

I  De  G.,  Mac.  &  G.  486  ;  21  L.  J.,  Bk.  26 
Under  12  &  13  Vict.   c.  106,  s.  12,  the  time 

allowed  for  appealing  must  be  calculated  from 
the  date  of  the  decision  or  order,  and  not  from 
the  time  of  its  being  drawn  up.  Dudley  and 
West  Bromwich  Banking  Company,  Ex  parte, 
32  L.  J.,  Bk.  68  ;  9  Jur.  N.  S.  702  ;  8  L.  T.  189  ; 

II  W.  R.  576. 

Where  an  appeal  from  an  order  in  bankruptcy 
is  by  way  of  motion,  it  is  sufficient  if  notice  of 
motion  is  given  within  the  twenty-one  days 
limited  in  that  section.  Bromley,  Ex  parte, 
34  L.  J.,  Bk.  35  ;  11  Jur.,  N.  S.  611  ;  12  L.  T. 
783  ;  13  W.  R.  1061. 

A  petition  of  appeal  against  an  order  of  a  com- 
missioner was  presented  within  the  twenty-one 
days  fixed  by  12  &  13  Vict.  c.  106,  s.  12,  and  a 
second  petition  by  other  parties  was  presented 
after  the  twenty-one  days  had  elapsed,  but  before 
the  earlier  petition  came  on  for  hearing : — Held, 
that  the  second  petition  was  presented  within 
due  time.  MackenTia,  Ex  parte,  30  L.  J.,  Bk. 
24  ;  7  Jur.,  N.  S.  668  ;  4  L.  T.  459  ;  9  W.  B.  674 
— ^L.  J. 
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FroceodingB  in  Colonies.] — Where  a  per- 
son has  gone  to  an  English  colony,  and  is 
adjudicated  bankrupt  in  this  country,  and 
his  goods  are  taken  in  the  colony  by  the 
authority  of  the  assignee  appointed  in  England, 
for  which  taking  he  institutes  proceedings  in  the 
colonial  court,  and  subsequently  appeals  from 
its  decision  to  the  Privy  Council,  if  he  petitions 
the  Court  of  Appeal  in  Bankruptcy  to  annul  the 
adjudication,  his  petition  is  not  too  late  though 
presented  after  the  time  appointed  by  12  &  13 
Vict.  c.  106,  8.  233,  the  proceedings  of  the  colony 
keeping  alive  his  title  to  appeal.  Bunnyy  Re 
jmrte,  26  L.  J.,  Bk.  83;  3  Jur.,  N.  S.  1141  — 
L.J. 

Under  82  ft  33  Viet.  e.  71— Mondays. ]— In 

reckoning  the  twenty-one  days  within  which  an 
appeal  must  be  entered,  the  computation  must  be 
made  exclusive  of  Sundays.  HickSy  Ex  parte, 
BalL  In  re,  20  L.  R.,  Eq.  143  ;  44  L.  J.,  Bk.  106  ; 
32  L.  T.  432  ;  23  W.  R.  852. 

And  in  reckoning  the  twenty-one  days  allowed 
by  r.  143  of  the  Bankruptcy  Rules  of  1870  for 
appealing,  Sundays  are,  by  virtue  of  the  rule  in 
baiiHruptcy  of  26th  of  May,  1873,  not  to  be 
taken  into  account.  Hallj  Ex  parte,  Alven^  In 
re,  infra. 


Appeal   from   Oonnty    Conrt    to   Chief 


Jndge.] — ^Notwithstanding  the  rules  under  the 
Judicature  Acts,  the  time  for  appealing  to  the 
Chief  Judge  from  an  order  made  in  a  bankruptcy 
matter  by  a  county  court  is  still  regulated  by  the 
Bankruptcy  Rules.  Uall,  Ex  parte,  Alven,  In 
re,  16  Ch,  D.  601 ;  60  L.  J.,  Ch.  400  ;  44  L.  T.  8 ; 
29  W.  R.  298— C.  A. 

Notioe  to  Eegiitrar— "Forthwith."J— 

Rule  144  of  the  Bankruptcy  Rules,  1870,  reqmres 
that  upon  entering  an  appeal  a  copy  of  the 
appeal  notice  shall  be  sent  forthwith  to  the 
registrar  of  the  court  appealed  from  : — Held,  that 
"  forthwith  "  must  be  read  with  reference  to  the 
period  of  twenty-one  days  within  which,  by  r. 
143,  a  notice  of  appeal  must  be  entered  with  the 
rcgistrar  of  appeals,  and  that  it  means  within 
twenty-one  days  from  the  date  of  the  order 
appealed  from,  or  as  soon  as  possible  afterwards. 
Sillence,  In  re,  Sillence,  Ex  parte,  7  Ch.  D.  238  ; 
47  L.  J.,  Bk.  87  ;  37  L.  T.  676  ;  26  W.  R.  129. 

Where  the  order  appealed  from  was  made  on 
the  22nd  of  August,  and  notice  of  appeal  was 
duly  left  and  entered  with  the  registrar  of  ap- 
peals and  a  deposit  paid,  but  a  copy  of  the 
appeal  notice  was  not  served  on  the  registrar  of 
the  court  appealed  from  until  the  12th  of 
November  : — Held,  that  the  appeal  was  out  of 
time  and  irregular,  and  that  it  could  not  be 
heard.    lb. 

Where  an  appeal  from  an  order  of  a  county 
court  annulling  an  adjudication  was  duly  entered 
with  the  registrar  of  appeals  within  twenty-one 
days  from  the  date  of  the  order  appealed  from, 
but  a  copy  of  the  appeal  notice  was  not  sent  to 
the  registrar  of  the  court  appealed  from  nntil 
seven  days  afterwai*ds,  such  registrar  being  also 
the  trustee  in  the  bankruptcy : — Held,  that  the 
appeal  was  out  of  time,  and  that  an  affidavit 
explaining  the  reason  of  the  delay  was  not  ad- 
missible. Donnithome,  Ex  j^arte,  Green,  In  re, 
40  L.  T.  660  ;  27  W.  R.  824. 

When  an  act  is  required  by  a  statute  or  a  rule 
of  court  to  be  done  "forthwith,"  the  word  ** forth- 


with" must  be  construed  with  regard  to  the 
object  of  the  provisign  and  the  circumstances  of 
the  case.  The  London  agents  of  the  country 
solicitors  of  an  appellant  from  an  order  made  by 
a  county  court  in  bankruptcy  entered  the  appeal 
with  the  registrar  of  appeals  in  London,  on 
Friday,  the  6th  August,  the  last  possible  day,  but 
did  not  post  a  copy  of  the  appeal  notice  to  the 
country  solicitors  until  the  following  day,  and  it 
was  not  received  by  them  until  Monday,  the  8th 
August,  and  on  that  day  they  sent  a  copy  of  the 
notice  to  the  registrar  of  the  county  court : — 
Held,  that  the  copy  of  the  notice  had  not  been 
sent  to  the  legistrar  of  the  county  court  '*  forth- 
with "  on  entering  the  appeal  as  required  by 
rule  144,  and  that  consequently  the  appeal  was 
out  of  time.  Lamb,  Ex  parte,  Smttham,  In  re,  19 
Ch.  D.  169  ;  61  L.  J.,  Ch.  207  ;  45  L.  T.  639 ;  30 
W.  R.  126— C.  A.  Affirming  45  L.  T.  446  ;  30  W. 
R.  64. 

Where  the  registrar  of  the  county  court  from 
which  an  appeal  is  brought  did  not  in  fact 
receive  notice  of  an  appeal  until  three  days  after 
the  time  for  appealing  had  elapsed : — Held,  that 
the  notice  not  having  been  sent  "forthwith," 
the  appeal  was  out  of  time  and  could  not  be 
heard.  Lyon,  Ex  parte,  Lyon,  In  re,  45  L.  T. 
768. 


County  Court  Offiee  eloeed.]— An  order  of 


a  county  court  was  made  on  the  17th  December. 
Notice  of  appeal  was  entered  in  London  on  tlue 
22nd  December.  On  the  five  following  days  the 
county  court  office  was  closed,  and  in  conse- 
quence the  county  court  registrar  did  not  receive 
a  copy  of  the  appeal  notice  till  the  28th.  The 
respondents'  country  solicitors,  however,  received 
notice  of  the  appeal  on  the  23rd  December : — 
Held,  that  the  copy  notice  had  been  sent  to  the 
county  court  registrar  "forthwith"  within  the 
meaning  of  r.  144  of  the  Bankruptcy  Rules,  1870. 
Williams,  Ex  parte,  Jone^,  In  re,  46  L.  T.  242 
— C.  A.  Reversing  46  L.  T.  237;  30  W.  B. 
416. 


When  Time  begins  to  hul] — In  constru- 


ing r.  143  of  the  Bankruptcy  Rules,  1870,  the 
words  "  decision  "  and  "  order  "  mean  the  same 
thing;  and  the  twenty-one  days  within  which 
an  appeal  from  a  county  court  to  the  chief  judge 
must  be  brought  are  to  be  reckoned  from  the 
date  of  the  settling  and  signing  of  the  order. 
Cochrane,  Ex  parte,  Sendall,  In  re,  9  Ch.  D. 
698  ;  48  L.  J.,  Bk.  31  ;  38  L.  T.  820 ;  26  W.  B. 
818. 

The  decision  in  Garrard,  Ex  parte  (5  Ch.  D. 
61)  does  not  apply  to  the  case  of  an  appeal  from 
a  county  conrt  to  the  chief  judge  in  bankruptcy. 
lb. 

The  twenty-one  days  within  which  an  appeal 
from  a  county  court  to  the  chief  judge  ninst  be 
brought,  aie  to  be  reckoned  from  the  day  when 
the  decision  of  the  county  court  was  pronounced. 
Whitton,  Ex  parte,  Gre-ave^t,  In  re,  13  Ch,  D. 
881 ;  49  L.  J.,  Bk.  31  ;  42  L.  T.  63 ;  28  W.  R. 
432. 

To  Court  of  Appeal— Befbre  Jndieatnre  Aeti.] 
— ^Notice  of  an  appeal  must  be  given  within 
twenty-one  days  from  the  day  on  which  the 
order  appealed  from  was  pronounced,  not  from 
the  day  on  which  it  was  diuwn  up.  Ifintom^  Ex 
parte,  Hinton,  In  re,  19  L.  R.,£q.266  ;  44  L.  J^ 
Bk.  36  ;  31  L.  T.  852  ;  23  W.  R.  488. 


1467 


BXUKRVVrCY— Appeal. 


1458 


Sinee  Judioature  Aets.] — Since  the  Judi- 

cature  Acts  the  time  for  appealing  to  the  Court 
of  Appeal  from  orders  made  by  the  chief  judge 
in  bankniptoj  is  regulated  by  the  Rales  of  Court, 
1875.  Vin^y,  Ex  parte,  OUbert,  In  re,  4  Ch.  D. 
794  ;  46  L.  J.,  Bk,  80 ;  36  L.  T.  43  ;  25  W.  R. 
364— C.  A. 

Therefore,  in  calculating  the  twenty-one  days 
allowed  for  appealing,  Sundays  are  not  to  be 
excluded,  and  the  material  date  is,  not  that  of 
entering  the  appeal  with  the  registrar,  but  that 
of  service  of  the  notice  of  appeal  on  the  respon- 
dent,   lb. 

Rule  143  of  the.  Bankruptcy  Rules,  1870,  and 
the  Bankruptcy  Order  of  the  26th  of  May,  1873, 
do  not  now  apply  to  appeals  from  the  chief  judge 
to  the  Court  of  Appeal.     lb. 

An  order,  which  was  a  refusal  of  an  applica- 
tion, was  made  by  the  London  Bankruptcy  Court 
on  the  10th  of  March.  An  appeal  was  entered 
with  the  registrar  of  appeals  on  the  4th  of  April, 
and  on  the  same  day  notice  was  served  on  the 
respondent.  The  registrar's  office  had  l)een  en- 
tirely closed  for  the  Easter  Vacation  from  the 
30th  of  March  to  the  3rd  of  April,  both  in- 
clusive : — Held,  that,  notwithstanding  the  closing 
of  the  office,  the  notice  of  appeal  might  have 
been  served  on  the  respondent,  and  that,  as  it 
had  not  been  served  within  twenty-one  days, 
the  appeal  was  too  late.  Saffery,  Ex  ptirtc, 
Lambert,  In  re,  5  Ch.  D.  366  ;  46  L.  J.,  Bk.  89  ; 
36  L.  T.  532  ;  26  W.  R.  572— C.  A. 

The  time  for  appealing  to  the  Court  of  Appeal 
from  decisions  of  the  London  Court  of  Bank- 
ruptcy is  now  regulated  entirely  by  the  Rules  of 
Court,  1876,  and  not  by  the  Bankruptcy  Rules. 
Garrard,  Ex  parte,  Leicer,  In  re,  6  Ch.  D.  61  ; 
46  L.  J.,  Bk.  70  ;  37  L.  T.  42  ;  25  W.  R.  364  — 
C.  A. 

Therefore,  where  the  appeal  is  from  an  order 
actually  made,  the  twenty-one  days  for  appeal- 
ing run  from  the  signing,  not  from  the  pro- 
nouncing, of  the  order.    lb. 

Eztennon  of  Time.]— The  court  has  jurisdic- 
tion to  give  leave  to  appeal  after  the  expiration 
of  the  twenty-one  days  within  which,  under 
r.  143  of  the  Bankruptcy  Rules,  1870,  the  notice 
of  appeal  is  to  be  given.  Kiretan  Coal  Cirmpany, 
Ex  parte,  Phillips,  In  re,  7  L.  R.,  Ch.  730 ;  42 
L.  J.,  Bk.  11  ;  27  L.  T.  670  ;  20  W.  R.  1026. 

When  an  appellant  had  not  given  notice  of 
appeal  until  the  last  day  allowed  for  the  purpose, 
the  court  gave  the  respondent  leave  to  present  a 
cross  appeal,  though  the  time  for  appealing  had 
expired.    Ih, 


**  PerioiL  Aggrieved,"]— A  third  person 

who  is  aggrieved  by  an  adjudication  of  bank- 
ruptcy, by  reason  of  the  date  of  an  act  of  bank- 
ruptcy on  which  the  adjudication  purports  to  be 
founded,  is,  after  the  •  expiration  of  the  time 
limited  for  appealing,  entitled,  ex  debito  justitiie, 
to  an  extension  of  the  time  for  appealing,  if  he 
applies  promptly  after  he  becomes  aware  of  the 
date  of  the  act  of  bankruptcy  which  affects  his 
rights.  Tucker,  Ex  parte,  Tucker,  In  re,  12  Ch. 
D.  308  ;  48  L.  J.,  Bk.  118 ;  28  W.  R.  219— 
C.  A. 

The  limit  of  time  for  bringing  an  appeal  fixed 
by  r.  143  of  the  Bankruptcy  Rules,  1870,  applies 
equally  to  all  "persons  aggrieved,"  whether 
parties  to  the  order  or  not.  An  order  of  adjudica- 
tion, duly  made,  and  not  appealed  against  for 


twenty-one  days,  is  good  against  all  the  world. 
Johnson,  In  re,  Wigg,  Ex  parte,  12  Ch.  D.  905  ; 
48  L.  J.,  Bk.  119  ;   40  L.  T.  528  ;   27   W.   R, 

804. 


Animlling  A^ndieatloii.] — Notice  of  an 


appeal  from  the  refusal  to  annul  an  adjudication 
must  be  served  on  the  trustee  as  well  as  on  the 
petitioning  creditor.  And  if  notice  of  the  app>eal 
is  served  on  the  petitioning  creditor  in  time,  but 
is  not  served  in  time  on  the  trustee,  the  appeal 
must  be  dismissed.  The  time  for  appealing  will 
not  be  extended  in  such  a  case.  Ward,  Ex.  parte. 
Ward,  In  re,  15  Ch.  D.  292  ;  43  L.  T.  183  ;  29 
W.  R.  206— C.  A. 


Xistake  of  Begiitrar's  Clerk.]— A  mis- 


take of  the  registrar's  clerk,  misleading  the  ap- 
pellant's solicitor  as  to  the  time  for  bringing  an 
appeal,  is  no  ground  for  extending  the  time  to 
appeal.  Gilbei-t,  In  re,  4  Ch.  D.  791  ;  36  L.  T. 
43  ;  25  W.  R.  364— C.  A. 

2.  Who  may  Appeal. 

Creditor — Proof  of  Debt.]— A  creditor  whose 
debt  was  not  objected  to  at  a  meeting  for  the 
choice  of  assignees,  although  not  formally  proved, 
may  appeal  from  a  decision  come  to  at  the  meet- 
ing, provided  his  debt  is  proved  before  the 
hearing  of  the  appeal.  Bamtit,  Ex  parte,  4 
L.  R.,  Ch.  68  ;  19  L.  T.  406  ;  17  W.  R.  88. 

Begistration— Creditors  not  before  Begiitrar.] 

— Creditors  who  have  not  appeared  before  the 
registrar  on  the  application  for  registration,  or 
before  the  chief  judge,  on  an  appeal  from  the 
order  for  registration,  have  a  locus  standi  to 
appeal  from  the  order  of  the  chief  judge. 
Walter,  Ex  parte,  Webb,  In  re,  2  Ch.  D.  326*;  45 
L.  J.,  Bk.  105 ;  34  L.  T.  701  ;  24  W.  R.  834— 
C.  A. 

Abjudication— Bill  of  Sale  Holder.]— An  ad- 
judication was  made,  founded  upon  the  execution 
by  the  debtor  of  a  bill  of  sale  which  was  held  to 
bean  act  of  bankruptcy  : — Held,  that  the  holder 
of  the  bill  of  sale  was  entitled  to  appeal  from 
the  adjudication.  Ellu,  Ex  parte,  2  Ch.  D.  797  ; 
45  L.  J.,  Bk.  159  ;  34  L.  T.  706— C.  A. 

Adjndieation — Trostees  for  Benefit  of  Credi- 

tors.] — The  act  of  bankruptcy  upon  which  an 
adjudication  was  founded  was  the  execution  by 
the  debtor  of  a  deed  of  assignment  to  trustees  for 
the  benefit  of  his  creditors : — Held,  that  the 
trustees  were  entitled  to  appeal  against  the  ad- 
judication as  persons  aggrieved  within  s.  71  of 
the  Bankruptcy  Act,  1869.  Sadler,  Ex  parte, 
Whelan,  In  re,  48  L.  J.,  Bk.  43  ;  39  L.  T.  361  ; 
27  W.  R.  156. 

A^'ndioation— Partners.  ]  — A  joint  adj  udicat ion 
was  made  against  three  partners.  Two  of  them 
appealed.  The  third  did  not  appeal  within  the 
twenty-one  days  allowed  by  the  general  rules  : — 
Held,  that  he  might  be  heard  on  the  appeal,  but 
on  the  terms  of  presenting  a  separate  petition  of 
appeal,  and  making  the  usual  deposit  to  meet 
costs.  Also,  that  as  the  case  of  the  three  partners 
was  the  same,  the  adjudication  must  be  annulled 
against  all  three.  Hayward,  Ex  parte,  6  L.  R., 
Ch.  546  ;  40  L.  J.,  Bk.  49  ;  24  L.  T.  782  ;  19  W. 
R.  833. 
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Fenont  affeoted.] — Any  person  affected  by  an 
order  of  a  county  court  judge  made  in  l»nk- 
ruptcy  (as,  for  instance,  the  solicitor  of  a  trustee), 
may  appeal  therefrom  to  the  chief  judge.  Hunt\ 
Ex  parte,  Winn,  In  re,  19  W.  R.  714. 

By  virtue  of  ss.  10  and  11  of  the  Bankruptcy 
Act,  1869,  an  adjudication  of  bankruptcy  is,  so 
long  as  it  stands,  conclusive  as  against  a  third 
person  {e.  g.,  the  holder  of  a  bill  of  sale  executed 
by  the  bankrupt),  that  the  act  of  bankruptcy,  on 
which  the  adjudication  was  professedly  founded, 
was  in  fact  committed,  and  that  the  title  of  the 
trustee  relates  back  to  that  act  of  bankruptcy. 
But  a  third  person,  whose  title  to  property  is 
affected  by  the  adjudication,  is  under  s.  71  a 
"person  aggrieved"  by  it,  and  is  entitled  to 
appeal  from  it.  Whether  the  limit  of  twenty- 
one  days  for  bringing  an  appeal,  fixed  by  rule 
143  of  the  Bankruptcy  Rules,  1870,  applies  to  a 
third  person,  qusere.  Learoyd,  Ex  parte,  Foulds, 
In  re,  10  Ch.  D.  3  ;  48  L.  J.,  Bk.  17 ;  39  L.  T. 
625  ;  27  W.  R.  277— C.  A. 

A  person  who  alleges  himself  to  be  a  creditor 
nnder  a  bankruptcy,  but  who  has  omitted  for 
several  years  to  prove  his  debt  in  the  regular 
way,  is  not  a  "person  aggrieved,"  within  the 
meaning  of  s.  71  of  the  Bankruptcy  Act,  1869,  by 
the  refusal  to  make  an  order,  the  result  of  which, 
if  made,  would  be  to  increase  the  assets  available 
for  the  creditors,  and  is,  therefore,  not  entitled 
to  appeal  from  the  refusal.  Ditton,  Ex  parte. 
Woods,  In  re,  11  Ch.  D.  56  j  40  L.  T.  297  ;  27  Wi 
R.  401— C.  A. 

When  the  court  has  refused  to  act  on  a  report 
by  the  comptroller  in  bankruptcy  that  the  trustee 
in  a  bankruptcy  has  been  guilty  of  a  misfeasance, 
neglect  or  omission,  by  which  the  estate  has  sus- 
tained a  loss  which  the  trustee  ought  to  make 
good,  neither  the  bankrupt  nor  any  of  his  credi- 
tors is  entitled  to  appeal  from  the  refusal.  Side- 
hotham,  Ex  parte,  Sidebotham,  In  re,  14  Ch.  D. 
458  ;  49  L.  J.,  Bk.  41  ;  42  L.  T.  783  ;  28  W.  R. 
715— C.  A. 

The  comptroller  alone  is  entitled  to  appeal. 
lb. 

Ex  parte  Ditton  (11  Ch.  D.  56)  explained. 
lb. 

If  the  trustee  has  been  guilty  of  a  misfeasance, 
either  the  bankrupt  or  any  of  the  creditors  is 
entitled  to  make  an  application  of  his  own  to  the 
court  under  s.  20,  and,  if  the  person  so  applying 
is  dissatisfied  with  the  order  made,  he  has  a  right 
to  appeal  from  it.    lb. 


Two  Fetitioiis— Firit  Fetitioiier.]— When 


two  petitions  are  presented  against  the  same 
person,  and  he  is  adjudicated  on  the  second,  the 
first  petitioner  is  not  a  "  person  aggrieved  "  by 
the  adjudication,  within  [the  meaning  of  s.  71, 
and  has  no  locus  standi  to  appeal  from  it. 
Mason,  Ex  parte,  White,  In  re,  14  Ch.  D.  71 ; 
49  L.  J.,  Bk.  56 ;  42  L.  T.  884 ;  28  W.  R.  749 
— C.A. 

Beoeiyer  before  Appointment  of  Trnstee.] — 
After  the  presentation  of  a  bankruptcy  petition 
and  the  appointment  of  a  receiver,  but  before 
the  appointment  of  a  trustee,  an  order  was  made 
that  the  receiver  should  deliver  up  to  the  appli- 
cants some  bills  of  exchange  which  had  come 
into  his  hands,  on  the  ground  that  they  did  not 
form  part  of  the  debtor's  estate.  Notice  of  the 
application  had  been  addressed  to  the  receiver, 
the  debtors,  and  the  petitioning  creditor.  Notice 


of  appeal  was  given  in  the  name  of  the  receiver 
alone  : — Held,  that  the  notice  must  be  amended 
by  naming  the  debtors  and  the  petitioning  credi- 
tor also  as  appellants.  Chalmers,  Ex  parte, 
Sawcrs,  In  re,  11  Ch.  D.  911 ;  41  L.  T.  263— 
C.A. 

3.  From  and  to  Whom. 

From  Begiatrar.] — Where  the  lord  chancellor 
has  ordered  any  pending  business  to  be  disposed 
of  by  the  registrar,  an  appeal  will  lie  from  the 
decision  of  such  registrar  to  the  Court  of  Appeal 
in  Chancery.  Blair,  Ex  parte,  Mackle,  In  re, 
5  L.  R.,  Ch.  482  ;  39  L.  J.,  Bk.  45  ;  22  L.  T.  287  ; 
18  W.  R.  615. 

The  chief  judge  \^'ill  not  entertain  an  applica- 
tion made  by  way  of  appeal  on  the  subject  of  a 
registrar's  decision ;  there  must  be  an  adjoum- 
mentby  the  registrar  for  his  opinion,  yicholson, 
In  re,  18  W.  R.  250. 

An  appeal  from  the  registrar  to  the  judge, 
under  rule  295,  is  not  an  appeal  within  the  role 
of  practice,  that  a  successful  appellant  is  not 
generally  entitled  to  the  costs  of  the  appeal ;  it 
is  rather  an  application  to  the  judge  to  set  right 
an  irregularity  committed  by  the  registrar. 
Thome,  Ex  parte,  Butlin,  In  rt,  42  L,  J.,  Bk. 
60. 

An  appeal  from  the  decision  of  a  registiv 
sitting  as  judge  cannot  be  heard  by  a  county 
court  judge,  but  must  be  to  the  chief  jndge  in 
bankruptcy  or  the  lords  justices  of  appeal  as  the 
case  may  be.  Nicholson,  Ex  parte,  Marsden,  In 
re,  34  L.  T.  592. 

An  appeal  from  the  registrar  of  a  coonty 
court,  sitting  as  registrar,  must  be  before  die 
judge  of  his  court  in  the  first  instance.  Sidey^ 
Ex  parte,  Sidey,  In  re,  24  L.  T.  143. 

Kotice  of  Appeal.] — ^Notice  of  ao  ai^>eal 

from  a  registrar  acting  as  chief  judge  ioagbt  not 
(even  if  it  is  ex  parte)  to  be  addressed  to  or 
served  on  the  registrar.  Izard,  Ex  parte  Mi*ir, 
In  re,  20  Ch.  D.  703  ;  51  L.  J.,  Ch.  939  ;  47  L.  T. 
212  ;  30  W.  R.  861— C.  A, 

From  ConxLty  Court.] — No  appeal  lies  to  the 
chief  judge  in  bankruptcy  from  an  order  made 
by  a  county  court  for  the  trial  of  issues  of  fact 
before  itself,  when  the  order  is  such  as  the  comitj 
court  has  jurisdiction  to  make.  Andtfrton^  Ex 
parte,  5  L.  R.,  Ch.  473  ;  39  L.  J.,  Bk.  32  ;  22  L.  T. 
361  :  18  W.  R.  715. 

When  pending  proceedings  in  a  district  Court 
of  Bankruptcy  have  been  transferred  by  the  lord 
chancellor  to  a  county  court,  an  appeal  from  a 
decision  of  the  county  court  judge  nnder  the 
Bankruptcy  Act,  1869,  lies,  in  the  first  instanoe, 
to  the  chief  judge  in  bankruptcy,  not  to  t^e  Court 
of  Appeal  in  Chancery.    lo. 

But  under  the  Bankruptcy  Act,  1861,  where 
pending  proceedings  in  a  district  court  in 
bankruptcy  have  been  transferred  by  the  loid 
chancellor  to  a  county  court,  an  appeal  from  a 
decision  of  the  county  court  judge  lies  to  the 
Court  of  Appeal  in  Chancery,  not  to  the  chief 
judge  in  bankruptcy.  Palmer,  Ex  parte,  6  L.  B.« 
Ch.  470 ;  39  L.  J.,  Bk.  48  ;  22  L.  T.  323 :  18 
W.  R.  587. 

An  appeal  lies  to  the  chief  judge  in  bank- 
ruptcy from  an  order  made  by  a  county  oonit 
judge,  under  the  Debtors  Act^  1869,  s.  16. 
Dempsey,  Ex  parte,  8  L.  B.,  Ch.  676  ;  42  L.  J., 
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Bk.  93  ;  28  L.  T.  860  ;  21  W.  R.  800.  Affirming 
jSL  C.f  sub  nom.  Straehan,  Ex  parte^  Demp^ey,  In 
re,  21  W.  R.  523. 


Beeinon  on  Facts  of  Partionlar  Cuo.] 


— ^A  shipbroker  introduced  a  purchaser  to  a  ship- 
builder  who  purchased  a  ship,  and  the  broker 
received  a  commission.  The  purchaser  after- 
wards purchased  other  ships.  The  broker 
claimed  commission  on  the  second  sale  also.  It 
was  a  question  of  fact  whether  the  broker  was 
employed  in  the  second  sale ;  but  he  alleged  a 
custom  by  which  he  was  entitled  to  commission 
whether  he  was  employed  or  not.  The  county 
court  judge  found  that  on  the  evidence  the 
broker  had  been  employed,  and  assessed  his 
claim.  The  chief  judge  refused  to  interfere  with 
the  decision  as  to  facts  arrived  at  by  a  county 
court  judge  sitting  as  a  jury  : — Held,"  that  there 
was  no  evidence  to  go  to  a.  jury  that  the  broker 
was  employed,  and  that  the  custom  was  not 
proved.  Hwnphrys,  In  re^  Chatteris^  Ex  parte, 
22  W.  R.  289— L.  J. 

Under  former  Statntet.]— The  effect  of  the 
Bankruptcy  Act  of  1861,  transferring  the  juris- 
diction of  the  Insolvent  Debtors  Court  to  the 
Ck>urt  of  Bankruptcy,  is  to  give  the  same  right 
of  appeal  in  insolvency  cases  as  is  given  in  bank- 
ruptcy cases.  Perkins,  Ex  parte,  34  L.  J.,  Bk. 
37  ;  11  Jur.,  N.  S.  896  ;  12  L,  T.  784 ;  13  W.  R. 
1001. 

Trover  had  been  brought  by  assignees  to  recover 
from  a  mortgagee  goods  alleged  to  be  in  the  re- 
puted ownership  of  the  bankrupt ;  the  assignees 
applied  to  the  commissioner  for  an  order  for  a 
sale  of  the  goods,  as  in  Heslop,  Ex  parte  (1  De 
G.,  Mac.  k,  G.  477).  The  commissioner  declined 
to  make  the  order  on  an  ex  parte  application,  and 
gave  the  assignees  leave  to  serve  the  defendant  in 
the  action  with  notice  of  the  application.  On  his 
attending  by  counsel,  and  objecting  to  the  order 
being  made,  the  commissioner  refused  the  appli- 
cation, with  costs  : — Held,  that  the  proper  course 
of  the  assignees  was  to  have  appealed  from  the 
refusal  to  make  the  order  on  an  ex  parte  applica- 
tion. Barlow,  Ex  parte,  2  De  G.,  Mac  &  G. 
921 ;  22  L.  J.,  Bk.  16. 

A  commissioner  has  no  jurisdiction  to  annul 
his  adjudication  of  bankruptcy,  on  the  application 
of  the  bankrupt,  except  where  the  bankrupt  shews 
cause  against  the  adjudication  under  12  &  13  Vict. 
c  106,  s.  104.  After  the  advertisement  of  the 
adjudication,  the  bankrupt  must  appeal  to  the 
superior  court.  Carter,  Ex  parte,  22  L.  J.,  Bk.  65 ; 
17  Jur.  515— H.  L. 

The  Court  of  Appeal  has  jurisdiction  to  review 
the  decision  of  a  commissioner  refusing  to  grant 
an  adjudication.  Crahh,  Ex  parte,  25  L.  J.,  Bk. 
45  ;  2  Jur.,  N.  S.  628— L.  J. 

A  decision  of  a  commissioner  w^o  declines  to 
receive  an  affidavit,  upon  which  an  application  for 
r^istration  under  24  k  25  Vict.  c.  134,  s.  200,  is 
founded,  on  the  ground  of  the  Insufficiency  of  the 
affidavit,  is  not  the  subject  of  appeal.  Arion.,  11 
Jur.,  N.  S.  69  ;  11  L.  T.  466  ;  13  W.  R.  302. 

The  Court  of  Appeal  will  not  interfere  with  the 
discretion  of  a  commissioner  as  to  the  admissi- 
bility of  evidence  at  a  private  meeting.    Maw,  Ex 
ffarte,  11  Jur.,  N.  6.  69  j    11  L,  T.  466;    13 
'W.  R.  302. 

Where  a  mortgagee  submitted  the  question  of 
tJie  validity  of  his  security  to  the  jurisdiction  of 
tlie  commissioner  on  an  application  of  the  peti- 


tioning creditor  to  set  it  aside  : — ^Held,  that  the 
commissioner,  in  deciding  the  question,  was  acting 
judicially,  and  not  as  an  arbitrator,  and  that  his 
decision  was  subject  to  appeal.  Eland,  Ex  parte, 
6  De  G.,  B£ac.  &  G.  757. 


4.  Appeal  to  the  House  op  Lords. 

An  application  for  leave  to  appeal  to  the  House 
of  Lords  against  an  order  in  bankruptcy  must  be 
made,  if  not  immediately,  at  all  events  within  a 
reasonable  time.  Marcvs,  Ex  parte,  26  L.  J., 
Bk.  16  ;  3  Jur.,  N.  S.  602— L.  J. 

An  application  to  the  Lord  Chancellor  to  certify 
for  an  appeal  from  an  order  of  the  Court  of 
Appeal  in  Bankruptcy,  to  be  presented  to  the 
House  of  Lords,  is  properly  made  ex  parte,  and 
the  Lord  Chancellor  may,  at  his  discretion,  so 
certify.  Kempson,  Ex  parte,  12  L.  T.  43  ;  13 
W.  R.  446. 

Notwithstanding  the  repeal  of  s.  18  of  the  12 
&  13  Vict,  c,  106,  by  24  &  26  Vict.  c.  134,  the 
discretionary  power  of  the  Lords  Justices  as  to 
appeals  to  the  House  of  Lords  remains.  Netuton, 
In  re,  31  L.  J.,  Bk.  81  ;  8  Jur.,  N.  S.  495  ;  6 
L.  T.  314  ;  10  W.  R.  547. 

There  is  no  right  of  appeal  by  common  law  to 
the  House  of  Lords.    lb. 

Where  the  court,  differing  from  the  commis- 
sioner, and  holding  the  petitioning  creditor's  debt 
to  be  sufficient,  referred  back  to  him  the  question 
of  the  validity  of  the  adjudication,  an  application 
for  leave  to  appeal  to  the  House  of  Lords  from  the 
decision  as  to  the  sufficiency  of  the  debt  was  held 
premature,  and  was  ordered  to  stand  over  till  the 
commissioner  should  have  given  his  decision. 
GHffitlu,  Ex  parte,  3  De  G.,  Mac.  &  G.  174  ;  22 
L.  J.,  Bk.  60  ;  17  Jur.  665. 

An  order  having  been  made  in  July,  1861, 
granting  a  bankrupt  his  discharge,  with  a  condi- 
tion as  to  his  after-acquired  property,  the  Lords 
Justices  refused  an  application  by  the  bankrupt 
for  leave  to  appeal  to  the  House  of  Lords,  and 
determined  torehear  the  case  themselves,  directing 
that  a  new  deposit  of  20Z.  should  be  made.  After 
the  case  had  been  so  reheard,  an  order  was  made, 
varying  the  former  order,  by  suspending  it  for  a 
certain  time,  giving  the  bankrupt  protection  in  the 
meantime,  and  an  unconditional  discharge  at  its 
termination.  Drinhwater,  Ex  parte,  32  L.  J., 
Bk.  20— L.  J. 

Where  the  court  of  appeal  considered  that  a 
point  of  law,  upon  which  leave  to  appeal  to  the 
House  of  Lords  was  asked  for,  was  one  of  con- 
siderable importance,  but  that  it  could  be  as  effec- 
tually raised  in  an  action,  the  leave  was  refused, 
on  the  ground  of  the  great  expense  and  delay  of 
such  an  appeal.  Calthrop,  Ex  parte,  3  L.  R., 
Ch.  252  ;  18  L.  T.  194. 

Leave  to  appeal  to  the  House  of  Lords  having* 
been  granted  to  a  bankrupt  against  a  decree  of 
the  Lord  Chancellor,  whereby  he  reversed  an 
order  of  a  commissioner  dismissing  the  petition 
for  adjudication,  lUpon  a  representation  by  the 
petitioning  creditor  that  the  bankrupt  had  re- 
cently made  an  assignment  of  all  his  property  to 
a  r^tive,  with  a  view  of  avoiding  payment  of 
the  very  debt  on  which  the  petition  was  founded, 
it  was  ordered  that  security  be  given  by  tiie 
assignees  of  the  deed,  otherwise  the  stay  of  pro- 
cee£ngs,  which  had  been  ordered,  pending  the 
appeal  before  the  Lord  Chancellor,  could  not  be 
continued,  but  the  advertisement  must  issue  at 
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the  expiratiun  of  a  week.     WiUiam»,  Ex  jMrtr^ 
10  L.  T.  363. 

Under  8S  ft  88  Viet.  e.  71.]— The  Court  of 
Appeal  will  not  grant  leave  for  an  appeal  to  the 
House  of  Lords  under  s.  71  of  the  Bankruptcy 
Act,  1869,  unless  it  can  certify  that  the  decision 
sought  to  be  appealed  involves  a  question  of  law 
or  of  equity  of  sufficient  difficulty  or  importance 
to  require  the  decision  of  the  House  of  Lords. 
At t water.  Ex  parte,  Tvrner,  In  re,  6  Ch.  D.  27  ; 
46  L.  J.,  Bk.  31  ;  35  L.  T.  917 ;  25  W.  R.  328— 
C.  A. 

Appeal  to  House  of  Lords  not  allowed  in  the 
case  of  a  small  debt  on  the  ground  that  it  would 
determine  the  right  to  larger  sums.  Butcher, 
Ex  parte,  Meldrum,  In  re.  9  L.  R.,  Ch.  595  ;  43 
L.  J.,  Bk.  98  ;  30  L.  T.  482  ;  22  W.  R.  721. 

In  determining  under  s.  71  of  the  Bankruptcy 
Act,  1869,  whether  leave  should  be  granted  to 
appeal  to  the  House  of  Lords,  the  court  will  be 
guided  by  the  same  principles  as  under  s.  18  of 
the  Bankruptcy  Act,  1849.  JaekMm,  Ex  parte, 
Bowe*,  In  re,  14  Ch.   D.  725 ;  43  L.  T,  272— 

C.  A. 

Leave  to  appeal  to  the  House  of  Lords  refused, 
on  the  ground  that  the  appeal  would  l)e  from  the 
discretion  of  the  court.  JEoft  and  Wettt  India 
Dock  Company,  Ex  parte,  Clarke,  In  re,  17  Ch. 

D.  759  ;  50  L.  J.,  Ch.  789  ;  46  L.  T.  6  ;  30  W.  R. 
22— C.  A. 

Leaye  granted.]— See  Ahhott,  Ex  parte,  Oour- 
lay.  In  re,  15  Ch.  D.  447  ;  50  L.  J.,  Ch.  80  ;  43  L. 
T.  417;  29  W.R.I  43— C.  A. 

5.  Ik  what  Cases. 

Diselaimer  by  Leaye  of  Court— Appeal  after 
Bzeention  of  Diselaimer.]— After  unconditional 
leave  has  been  given  by  the  court  to  a  trustee  in 
bankruptcy  to  disclaim  a  lease  of  the  bankrupt, 
and  the  trustee  has  executed  a  disclaimer,  it  is 
too  late  for  the  lessor  to  appeal  from  the  order 
even  for  the  purpose  of  getting  conditions  im- 
posed on  the  trustee.  The  Court  of  Appeal  has 
then  no  power  to  impose  conditions.  If  the 
lessor  desires  to  appeal  from  such  an  order,  he 
ought  to  apply  when  it  is  made  for  a  stay  of  pro- 
ceedings under  it,  Ditton,  Ex  parte  (3  Ch.  D. 
459)  followed.  Sadler,  Ex  parte.  Hatnm,  In  re, 
19  Ch.  D.  122  ;  51  L.  J.,  Ch.  201  ;  30  W.  R.  173— 
C.  A. 

Interpleader  Order  in  Bankraptoy.]- Any 
order  in  interpleader  made  by  the  chief  judge  in 
bankruptcy  can  be  appealed  from.  Streeter,  Ex 
2farte,  Morriit,  In  re,  19  Ch.  D.  216  ;  45  L.  T. 
634  ;  30  W.  R.  127— C.  A. 

I 

6.  Pbactice  on  Appeal.    • 

Votice  of  Appeal.]— On  the  application  of  a 
trustee  in  bankruptcy,  the  ftgistrar  of  a  county 
court  declared  two  bills  of  sale  which  the  bank- 
rupt had  executed  void  against  the  trustee.  On 
appeals  by  the  two  grantees,  the  chief  judge 
affirmed  the  decision  as  to  the  first  bill  of  sale, 
but  held  that  the  second  bill  of  sale  was  valid  as 
against  the  trustee.  The  first  grantee  gave  notice 
of  appeal,  addressed  to  the  trustee  and  to  the 
second  grantee.  The  trustee  gave  no  original 
notice  of  appeal,  but  served  notice  on  both  the 
grantees    that,    on    the    hearing    of    the    first 


grantee's  appeal,  be  should  contend  that  the 
decision  of  the  chief  judge  as  to  the  second  bill 
of  sale  ought  to  be  varied  in  his  favour : — Hdd, 
that  this  was  a  good  notice  under  Rules  of  Court. 
1875,  Ord.  LVIIL  r.  6.  Payne,  Ex  parte,  Cro^, 
In  re,  11  Ch.  D.  539;  40  L  T.  296  ;  27  W.  R. 
368. 

The  effect  of  Rule  144  of  the  Bankruptcy 
Rules,  1870,  which  prescribes  that  four  days' 
notice  of  an  appeal  shall  be  given,  is  merely  that 
the  appeal  motion  shall  not  be  heard  until  the 
four  days  have  elapsed.  Wood,  In  re,  LSrkes, 
Ex  parte,  7  L.  R.,  Ch.  302  ;  41  L.  J.,  Bk.  21  ;  26 
L.  T.  113;20W.  R403. 

Before  notice  of  appeal  can  be  given,  an  order 
must  be  drawn  up  to  which  the  appeal  can 
attach,  though  the  appeal  is  from  a  i^usal  to 
make  an  order  asked  for  by  the  appellant. 
Sykes,  Ex  parte,  19  W.  R.  663. 

Debtor  not  eliewing  Canae  against  Petition.] 
— ^When  a  debtor  gives  no  notice  under  r.  36  of 
his  intention  to  shew  cause  against  a  bankruptcy 
petition,  and  the  petition  is  consequently  heard 
in  his  absence,  and  the  court  refuses  to  make  an 
adjudication,  if  the  petitioning  creditor  desires 
to  appeal  against  the  refusal  he  must  serve  notice 
of  the  appeal  on  the  debtor.  Warhury,  Ex 
parte,  maHey,  In  re,  24  Ch.  D.  364  ;  49  L,  T. 
243— C.  A. 

Snbetitnted  Beryiee.] — In  a  proper  case  the 
Court  of  Appeal  has  jurisdiction  to  make  an 
order  for  substituted  service  of  a  notice  of  appeal, 
though  no  express  provision  to  that  e£^t  ia 
contained  in  the  rules  of  court.    lb. 

CroM  Appeal— When  Beqnired.]— When  an 
appeal  is  brought  from  part  of  an  order  tlie 
whole  case  is  not  open  to  the  respondent ;  but  if 
he  wishes  to  complain  of  another  part  of  tlie 
order  he  must  present  a  cross  appeal.  Jiirettm 
Coal  Company,  Ex  parte,  PhiUips,  In  re,  7  1*. 
R.,  Ch.  730  ;  42  L.  J.,  Bk,  11 ;  27  L.  T.  670  ;  20 
W.  R.  1026. 

Payment  of  Deposit  at  or  before  liae  of  Xa- 
tering— Formal  Defect  or  Irregnlaiity.]— ^^^« 

2  of  November,  1878,  has  not  altered  the  require- 
ment of  rule  145  of  1870,  that  the  depcwit  on  an 
appeal  from  a  county  court  shall  be  paid  **at  or 
before  the  time  of  entering "  the  appeal : — 
Semble,  however,  that  the  payment  would  be  in 
time  if  it  was  made  at  the  earliest  possible  mo- 
ment  after  the  entry  of  the  appeal.  RatenthaU 
Ex  parte,  Dickinson,  In  re,  20  Ch.  D.  315  ;  51  L. 
J.,  Ch.  736  ;  47  L.  T.  266  ;  30  W.  R.  667— C.  A. 
Affirming  51  L.  J.,  Ch.  559 ;  46  L.  T.  320 ;  SO 
W.  R.  492. 

An  appeal  was  entered  on  the  17th  Febromir, 
but  the  deposit  was  not  paid  till  the  6th  March  : 
—Held,  that  this  was  not  a  formal  defect  or  an 
irregularity  which  could  be  cured  under  the 
power  given  to  the  court  by  sect.. 82,  and  that 
the  appeal  could  not  be  entertained.    /*. 

Having  regard  to  rule  2  of  November,  187*^ 
the  proper  practice  now  is  for  the  registrar, 
before  entering  an  appeal,  to  give  a  direction  to 
the  Bank  of  England  to  receive  the  deposit  on 
the  appeal,  and,  after  receiving  a  certificate  from 
the  bank  that  the  money  has  been  paid,  to  enter 
the  appeal.     lb. 

Certiileate  that  Xoney  deposited  beim 
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XiLtrj.J — The  practice  laid  down  in  RoMtn- 
tkalt  Ejb  parts  (supra),  that  hefore  entering  an 
appeal  in  bankraptcy  the  registrar  ought  now 
to  give  a  direction  to  the  Bank  of  England  to 
receive  the  deposit  payable  on  the  entry,  and  not 
to  enter  the  appeal  until  he  receives  from  the 
bank  a  certificate  that  the  money  has  been  paid, 
applies  to  appeals  from  the  chief  judge  to  the 
Court  of  Appeal,  as  well  as  to  appeal  from  a 
county  coiirt  to  the  chief  judge.  Luxon,  Ex 
parte,  Pid*ley,  In  re,  20  Ch.  D.  701  ;  51  L.  J. 
Ch.  928  ;  47  L.  T.  211  ;  31  W.  R.  71— C.  A. 

A  notice  of  appeal  from  an  order  made  by  the 
chief  judge  on  the  24th  April  was  taken  to  the 
office  of  the  registrar  of  appeals  on  the  2^8th 
April.  The  registrar's  clerk  entered  the  appeal, 
and  gave  a  direction  to  the  bank  to  receive  the 
deposit.  The  money  was  paid  to  the  bank  on  the 
8th  May.  The  certificate  of  the  bank  of  the 
payment  was  then  taken  to  the  registrar's  office, 
but  the  clerk  made  no  further  entry  of  the 
appeal : — Held,  that  the  clerk  had  made  a  mis- 
take in  entering  the  appeal  before  receiving  the 
bank's  certificate  of  the  payment  of  the  deposit, 
but  that  as  there  had  been  no  default  on  the 
I^>art  of  the  appellant,  the  appeal  could  be  enter- 
tained,   lb, 

Inereanng  Deposit.]  —  After  an  appeal  has 
been  entered  with  the  registrar,  and  the  ordinary 
deposit  of  20Z.  has  been  made  by  the  appellant, 
it  is  too  late  for  the  respondent  to  apply  to  have 
the  amount  of  the  deposit  increased.  Loverifig, 
Ex  parte,  Thorpe,  In  re,  15  L.  R.,  Eq.  291  ;  42 
L.  J.,  Bk.  39  ;  21  W.  R.  380. 

Notwithstanding  Rule  145  of  the  Bankruptcy 
Rules,  1870,  the  Court  of  Appeal  can,  under 
Ord.  58,  r.  15,  require  such  security  as  it  thinks 
fit  to  be  given  for  the  costs  of  a  bankruptcy 
appeal.  Isaacs,  Ex  parte,  JBaum,  In  re,  9 
Ch.  D.  271  ;  47  L.  J.,  Bk.  Ill  ;  38  L.  T.  924  ;  26 
W.  R.  890— C.  A. 

Order  made  to  increase  the  amount  of  the  de- 
posit on  a  bankruptcy  appeal  from  20/.  to  70/., 
on  the  ground  of  the  insolvency  of  the  appellant. 
lb. 

An  undischarged  debtor  will  not  be  ordered 
personally  to  pay  the  costs  of  his  unsuccessful 
appeal  beyond  the  deposit.  Baum,  Ex  parte, 
Bawn,  In  re,  7  Ch.  D.  719 ;  47  L.  J.,  Bk.  48  ; 
38  L.  T.  367  ;  26  W.  R.  568— C.  A. 

Loeoi  Standi  —  Appeal  by  Tmatee  remoyed 
before  Hearing— Befoial  of  Vew  Tnutee  to  pro- 
■eonte  Appeal — Coeti.] — Tne  trustee  in  a  bank- 
ruptcy presented  an  appeal  against  the  admis- 
sion of  a  proof.  Before  the  appeal  came  on  for 
hearing  the  appellant  had  been  removed,  from 
his  office,  and  a  new  trustee  appointed,  who  de- 
clined to  prosecute  the  appeal : — Held,  that  the 
appellant  had  no  locus  standi,  but  that  the 
appeal  must  stand  over  for  a  fortnight  to  give 
the  creditors  an  opportunity  of  prosecuting  it. 
At  the  end  of  the  fortnight  no  creditor  had 
adopted  the  appeal : — Held,  that  the  appeal  must 
be  dismissed,  and  that  the  respondent  was  en- 
titled to  have  his  costs  paid  out  of  the  deposit, 
bat  that  no  personal  order  for  costs  could  be 
made  against  the  appellant.  Sheard,  Ex  parte, 
I*ooley,  In  re  (No.  2),  16  Ch.  D.  110  ;  44  L.  T. 
260— C.  A.    ■ 


Tresh  Evidenoe,  when  allowed.] — The  32nd 
of  the  General  Orders  in  Bankruptcy,  of  6th 


November,  1861,  providing  that  no  new  evidence 
shall  be  received  on  any  appeal,  unless  the  Court 
of  Appeal  shall,  on  the  hearing  thereof,  so  direct, 
applies  to  evidence  upon  the  matters  in  issue, 
and  not  to  evidence  as  to  what  took  place  in  the 
court  below*  Paye,  Ex  parte,  1  De  G.,  J.  &  S, 
283  ;  32  L.  J.,  Bk.  14  ;  9  Jur.,  N.  S.  8  ;  7  L.  T. 
408. 

In  the  former  case,  some  ground  must  be 
shewn  for  the  admission  of  the  new  evidence  lb. 
Where  an  application  had  been  made  to  the 
Court  of  Appeal  to  allow  further  evidence  to  be 
admitted,  and  the  affidavits  had  been  filed,  sub- 
ject to  such  permission,  and  read  by  the  re- 
spondents, the  matter  was  ordered  to  stand  over, 
with  liberty  to  the  respondents  to  answer  the 
affidavits,  without  prejudice  to  the  question  of 
their  admissibility.  RobertsJuiw,  Ex  parte,  10 
L.  T.  254. 

Where  an  application  is  made  to  the  Court  of 
Appeal  to  set  aside  an  adjudication,  the  court 
has  jurisdiction  to  allow  further  evidence  to  be 
adduced.  MilUr,  In  re,  32  L.  J.,  Bk.  45  ;  7  L. 
T.  657;  11  W.  R.  80— L.  J. 

When  fresh  evidence  in  a  matter  sent  back  to 
a  district  court  for  further  consideration  has 
been  permitted,  and  it  appears  that  the  wit- 
nesses reside  in  London,  the  court  will  order  that 
fresh  evidence  be  taken  before  one  of  the  com- 
missioners in  London.  Ilill,  Ex  parte,  7  L.  T. 
659— L.  J. 

The  court  will  not  receive  fresh  evidence  not 
before  the  commissioner  unless  under  special 
circumstances'.  HoJford,  Ex  parte,  11  Jur., 
N.  S.  69  ;   11  L.  T.  465. 

The  court  will  refuse  to  permit  fresh  evidence 
to  be  used  on  an  appeal  if  the  party  tendering  it 
had  the  opportunity  of  using  it  in  the  court 
below,  but  omitted  to  do  so.  Isa^ic,  Eb  parte, 
De  Vecehj,  In  re,  6  L.  R.,  Ch.  58  ;  40  L.  J.,  Bk. 
19  ;  22  L.  T.  523  ;  19  W.  R.  38. 

When  additional  evidence  was  necessary  to 
enable  the  Court  of  Appeal  to  dispose  of  a  case 
satisfactorily,  such  evidence  was  taicen  viv&  voce 
on  the  hearing  of  the  appeal.  KeigMey,  Ex 
parte,  Wike,  In  re,  9  L.  R.,  Ch.  667  ;  44  L.  J., 
Bk.  13. 

Upon  an  appeal  from  the  decision  of  a  county 
court  the  chief  judge  will  not  shut  out  evidence 
not  before  the  court  below,  where  the  proposed 
evidence  has  been  filed  and  notice  given  in 
ample  time  to  allow  the  effect  of  such  proposed 
evidence  to  be  fully  considered  and  answered  by 
the  other  side.  Wigg-,  Ex  parte,  Johnson,  In  re, 
12  Ch.  D.  905  ;  48  L.  J.,  Bk.  119  ;  40  L.  T.  528  ; 
27  W.  R.  804. 

Evidence  taken  before,  but  not  used  upon  the 
original  hearing,  admitted  upon  the  hearing  of 
an  appeal.  Harris,  Ex  parte,  James,  In  re,  19 
L.  R.,  Eq.  253  ;  44  L.  J.,  Bk.  31  ;  31  L.  T.  621  ; 
23  W.  R.  536. 


Vew  Case  raised  on  Appeal.]— An  appellant 
is  not  entitled  to  raise  upon  his  appeal  a  new 
case  inconsistent  with  that  which  he  originally 
raised  in  the  primary  court,  even  though  the 
evidence  taken  in  that  court  supports  the  new 
case.  Reddish,  Ex  parte,  Walton,  In  re,  5  Ch. 
D.  882  ;  37  L.  T.  237  ;  25  W.  R.  741— C.  A. 

Costs  of  Appeal.]  —  In  appeals  from  orders 
made  by  county  courts  in  bankruptcy  since  the 
1st  of  November,  1875,  a  successful  appellant 
will,  as  a  general  rule,  be  entitled  to  his  costs  of 
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appeal.  Musters ,  Ex  pa  He,  Wiruon^  In  re,  1 
Ch.  D.  113 ;  45  L.  J.,  Bk.  18  ;  33  L.  T.  613 ;  24 
W.  R.  113. 

A  successful  appellant  from  a  decision  of  the 
county  court,  will  not  be  allowed  costs  of  ap- 
peal. Cherry,  In  re,  Matthew*,  Ex  parte,  40 
L.  J.,  Bk.  90 ;  25  L.  T.  276  ;  19  W.  R,  1005. 
Affirmed  on  appeal,  7  L.  R.,  Ch.  24  ;  25  L.  T. 
646  ;  20  W.  R.  136— L.  J.  See  jyreeeding  ease, 
contra. 


Kew  Evidenoe.] — ^\Vhen  a  party  appeals, 


and,  subsequently,  further  evidence  is  adduced 
which  causes  him  to  abandon  his  appeaL  no  costs 
will  be  given  to  either  side.  Wvir,  Ex  parte, 
Aird,  In  re,  21  W.  R.  785. 


Vow  Oronndi.] — When  an  appellant  suc- 


ceeds only  upon  a  ground  not  raised  in  the  court 
of  first  instance,  he  will  have  to  pay  the  costs  of 
the  original  hearing.  Harris,  Ex  parte,  James. 
In  re,  19  L.  R.,  Eq.  263 ;  44  L.  J.,  Bk.  31  ;  31 
L.  T.  621  ;  23  W.  R.  636. 


Cross  Appeals.] — When  an  appeal  and  a 


cross  appeal  both  fail,  the  appellants  pay  costs 
of  the  appeal  as  if  no  cross  appeal  had  been  pre- 
sented, and  the  respondents  only  pay  any  extra 
costs  which  the  cross  appeal  may  have  caused. 
Ogle,  Ex  parte,  Smith,  Ex  parte.  Pilling,  In 
re,  8  L.  R.,  Ch.  711 ;  42  L.  J.,  Bk.  99  ;  21  W.  R. 
938. 


Von-appearaxLM  of  Appellant.] — When, 


on  an  appeal  from  an  order  of  adjudication 
being  called  on  for  hearing,  no  one  appears  on 
behalf  of  the  appellant,  the  court  will  dismiss 
the  appeal  with  costs  without  requiring  the  re- 
spondent to  prove  that  he  has  be^n  served  with 
notice  of  the  appeaL  Lowit,  Ex  parte,  7  Ch.  D. 
160;  47  L.  J.,  Bk.  24  ;  37  L.  T.  683  ;  26  W.  R. 
229— C.  A. 


Shorthand  Writer's  Notes.]— The  charge 


for  a  copy  of  a  shorthand  writer's  notes  of  the 
proceedings  in  a  county  court  may  be  allowed 
as  part  of  the  costs  of  an  appeaL  Sawyer,  Ex 
parte,  Bmoden,  In  re,  1  Ch.  D.  698  ;  45  L.  J., 
Bk.  56  ;  33  L.  T.  759  ;  24  W.  R.  375. 


Trustee  Bespondent.] — A  trustee  in  bank- 


ruptcy who  is  respondent  to  a  successful  appeal 
will  not  be  ordered  to  pay  costs  personally. 
Stapleton,  Ex  parte,  Nathan,  In  re,  10  Ch.  D. 
586  ;  40  L.  T.  14  ;  27  W.  R.  327— C.  A. 


One  Bespondent  made  to  pay  another 


Bespondent' s  Costs.] — The  Court  of  Appeal  has 
jurisdiction  to  order  one  respondent  to  pay  the 
costs  incurred  by  a  co-respondent.  Wollheim, 
In  re,  11  W.  R.  128— L.  J. 

Behearing  by  Conrt  of  Appeal.] — See  PRAC- 
TICK  AND  Pbogedube  (^Rehearing),  col.  1460. 


XXV.   EVIDENCE  IN  BANKRUPTCY. 
1.  Phoop  op  Bankbuptcy. 

Under  12  ft  13  Yiot  e.  106,  s.  232.]— This  sec- 
tion applies  to  all  cases  against  a  bankrupt,  both 
criminal  as  well  as  civil.  Reg,  v.  Levi,  1  L.  & 
C,  C.  C.  597 ;  10  Cox,  C.  C.  110 ;  34  L.  J.,  M.  C. 
174 ;  12  L,  T.  502  ;  13  W.  R.  724. 


Proof  by  Chtsette.] — The  production  of  a  copy 
of  the  London  Gazette  purporting  to  be  printed 
by  authority,  containing  an  advertisement  of  an 
adjudication  of  bankruptcy,  is  sufficient  proof  of 
the  adjudication  under  12  &  13  Vict  c.  106,  a. 
240.  Reg.  v.  RaudnUz,  11  Cox,  C.  C.  360;  21 
L.  T.  621. 

The  goods  of  M.  having  been  seized  and  sold 
under  an  execution,  notice  was  duly  served  on 
the  sheriff  of  a  petition  in  bankruptcy  against 
him ;  this  petition  was  preferred  in  a  county 
court  against  him  as  a  gentleman  residing  within 
the  district  of  that  court,  and  not  residing  or 
carrying  on  business  in  the  London  district,  and 
alleged  an  act  of  bankruptcy  which  would  render 
even  a  non-trader  liable  to  be  made  bankrupt ; 
no  opposition  was  offered,  and  he  was  adjadged 
bankrupt  and  a  trustee  appointed.  In  an  inter- 
pleader issue  between  the  trustee  and  the  execu- 
tion creditor,  to  try  whether  the  former  was 
entitled  to  the  proceeds  of  the  sale  as  trustee 
of  a  bankrupt  trader: — Held,  by  the  majority 
of  the  court,  that  the  trustee  might  rely  on  tlw 
copy  adjudication  in  the  Gazette  as  conclusive 
evidence  of  the  bankruptcy,  and  also  give  evi- 
dence that  he  was  a  trader  in  London  in  order 
to  shew  that  the  goods  were  the  goods  of  a 
bankrupt  trader  within  32  &  33  Vict.  c.  71,  s. 
87.  R^ell  V.  Blake,  7  L.  'R.,  C.  P.  300 ;  41 
L.  J.,  C.  P.  129;  26  L.  T.  578;  20  W.  R 
756. 


Onttings  from  the  Oaiette.] — ^A  petition 


in  bankruptcy  having  been  presented  against  the 
prisoner  in  the  D.  County  Court,  the  court  made 
an  order  that  the  publication  of  a  notice  of  the 
petition  in  the  London  Gazette  should  be  deemed 
service  of  the  petition  on  the  prisoner.  The 
prisoner  did  not  appear  according  to  this  notice, 
and  there  was  no  evidence  that  it  had  come  to 
his  knowledge.  The  prisoner  was  adjudicated 
bankrupt  in  his  absence,  and  divers  proceedings 
in  the  bankruptcy  took  place.  Subsequently 
thereto  the  prisoner  was  arrested,  and  afterwards 
examined  in  court  touching  his  affairs  by  the 
trustee  in  the  bankruptcy,  and  the  result  was 
that  he  was  indicted  and  convicted  for  various 
offences  under  the  Bankruptcy  Act^  On  the 
trial,  in  proof  of  the  publication  of  the  order  of 
the  county  court  in  the  Gazette,  the  file  of  the 

Sroceedings  in  the  Bankruptcy  Court  was  pro- 
uced,  containing  a  cutting  from  the  Gazette  of 
the  advertisement  of  the  order  of  the  county 
court  and  notice  to  appear : — Held,  that  this 
cutting  from  the  Gazette  was  improperly  re- 
ceived as  evidence  of  the  publication  of  the 
notice  in  the  London  Gazette,  and  that  the  con- 
viction could  not  be  sustained.  Reg.  v.  Lowe^  IS 
Cox,  C.  C.  286  ;  52  L.  J.,  M.  C.  122  ;  48  L.  T.  768 ; 
47  J.  P.  635. 


Harried  Woman.]— The  London  Gazette 


containing  the  advertisement  of  the  bankruptcy 
is  rightly  admitted  as  conclusive  evidence  of  thic 
bankruptcy  as  against  the  bankrupt,  although  a 
married  woman,  the  prescribed  period  to  take 
proceedings  to  annul  the  bankruptcy  having 
elapsed,  under  12  &  13  Vict  c.  106,  s.  233.  Reg. 
V.  Rohinsan,  1  L.  R.,  C.  C.  80 ;  36  L.  J.,  M.  C.  78 : 
16  L.  T.  606;  15  W.  R,  966;  10  Cox,  C.  C 
467. 

Examinations  of  a  bankrupt,  taken  compol- 
sorily  before  the  commissioner  in  bankroptcv. 
under  12  &  13  Vict.  c.  106,  are  rightly  adnutted 
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against  him  on  the  trial  of  an  indictment  for 
embezzling  property  with  intent  to  defraud  cre- 
ditors,   lb. 

File  of  Frooeadingi.] — The  file  of  proceedings 
in  bankruptcy  is  not  a  record,  but  may  be  ques- 
tioned. Baeim,  Ex parte^  Bond^  In  re^  17  Ch.  D. 
447  ;  44  L.  T.  834 ;  29  W.  R.  574— C.  A. 

In  other  Oasei.] — In  an  action,  not'  by  a 
person  claiming  under  assignees  of  a  bankrupt 
against  a  third  party,  the  proceedings  in  bank- 
ruptcy must  be  taken  as  conclusive,  if  either 
admitted  or  proved;  and  the  validity  of  an 
order  for  sale  under  which  a  plaintiff  claims 
property  of  the  bankrupt,  or  of  a  debt,  before 
and  as  a  proof  of  which  he  has  obtained  it, 
cannot  be  disputed.  Machley  v.  Pattender^  2 
F.  &  P.  61. 

A  certificate  under  6  Qeo.  4,  c.  16,  s.  126,  was 
evidence,  as  against  the  bankrupt,  as  a  valid 
bankruptcy,  without  proof  of  the  petitioning 
creditor's  debt,  &c.  Fyson  v.  Chambers,  9  M.  & 
W.  461. 

A  fiat  not  prosecuted  was  admissible  in  an  ac- 
tion brought  by  virtue  of  6  Geo.  4,  c.  16,  s.  8^  to 
recover  money  paid  by  a  bankrupt,  although  not 
entered  of  record  in  the  Court  of  Bankruptcy. 
Belcher  V.  Sambourne,  6  Q.  B.  414 ;  13  L.  J.,  Q, 
B.  297 ;  8  Jur.  858. 

A  fiat  was  sufficiently  proved  by  shewing  that 
it  was  under  the  hand  of  a  Master  in  Chancery, 
without  proving  his  appointment  to  sign  fiats 
under  1  &  2  Will.  4,  c.  56,  s.  12.  Marshall  v. 
Lamb,  D.  &  M.  315 ;  5  Q.  B.  115  ;  13  L.  J.,  Q.  B. 
75  ;  7  Jur.  850. 

OflBce  copies  of  proceedings  in  a  bankruptcy 
which  had  been  annulled,  ordered  to  be  delivered 
to  a  creditor  for  the  purpose  of  being  used  by 
him  on  a  trial  abroad.  Sybratidt,  Ex  parte,  3 
De  G.  &  J.  487 ;  28  L.  J.,  Bk.  14  ;  5  Jur.,  N.  S. 
1190. 

In  order  to  prove  his  title  as  creditors'  assignee, 
the  plaintiff  put  in  eyidence  a  certificate,  dated 
before  action,  certifying  his  proper  appointment 
before  action,  signed  by  the  registrar  for  the 
commissioner,  and  sealed  with  the  seal  of  the 
Court  of  Bankruptcy : — Held,  that  the  certificate 
so  sealed  was  conclusive,  and  that  the  defendant 
c-ould  not  go  into  evidence  to  shew  that  there 
was  no  signature  by  the  commissioner  or  his 
deputy  until  after  action.  Kelly  v.  Morray,  35 
L.  J.,  C.  P.  287  ;  14  W.  R.  939. 

Where  in  an  indictment  against  a  trader  for 
fraudulently  obtaining  goods  on  credit,  the  act 
of  bankruptcy  relied  on  was  the  filing  a  peti- 
tion in  the  insolvent  debtors'  court  mider  1  &  2 
Vict.  c.  110,  8.  35,  and  the  only  evidence  offered 
was  a  copy  of  the  petition,  duly  signed  and  certi- 
fied by  the  proper  officer,  in  accordance  with 
12  &  13  Vict.  c.  106,  s.  239,  but  the  time  of  filing 
such  petition  was  only  shewn  by  an  indoi'sement 
on  the  back  of  the  copy,  such  indorsement  not 
being  certified  in  any  way,  or  referred  to  by  the 
petition : — Held,  that  although  the  petition  to, 
And  adjudication  of,  the  Court  of  Bankruptcy 
•were  proved,  yet  that  it  was  also  necessary  to 
prove  the  act  of  bankruptcy,  and  that  the  evi- 
dence was  not  sufficient  for  that  purpose.     Reg. 
V.   Lands,  Dears.  C.  C.  567 ;  25  L.  J.,  M.  C.  14  ; 
1  Jur.,  N.  8.  1176. 

Who  oitopped  from  diiputing  Bankruptcy.]— 
In  an  action  for  goods  against  the  person  who 


sold  them,  an  advertisement  of  the  defendant 
describing  them  as  the  goods  of  the  bankrupt, 
precludes  him  from  disputing  the  bankruptcy. 
Maltby  v.  Christie,  1  Esp.  342. 

In  an  action  of  trover  by  the  assignees  of  a 
bankrupt,  the  defendant's  attorney  admitted 
that  the  party  had  been  duly  declared  bank- 
rupt ; — Held,  that  the  defendant  was  thereby 
precluded  from  objecting  to  any  of  the  proceed- 
ings under  the  commission,  unless  he  had  given 
notice  to  dispute  it.  Perrhig  v.  Tucker,  3  M.  & 
P.  557. 

If  a  person,  against  whom  a  commission  issues, 
acquiesces  in  it  so  far  as  to  take  a  part  in  the 
sale  of  his  own  effects  under  the  commission,  he 
will  not  afterward^  be  allowed  to  question  it. 
Clarke  v.  Clarke,  6  Esp.  61. 

But  a  bankrupt  who  assists  in  the  sale  of  his 
own  goods  under  the  commission,  for  the  purpose 
of  protecting  his  property,  and  seeing  that  it  is 
sold  to  the  best  advantage,  is  not  thereby  estop- 
ped from  disputing  the  validity  of  the  commis- 
sion, llearnc  v.  Rogers,  4  M.  &  R.  486 ;  9  B.  & 
C.  577. 

Neither  is  he  so  estopped  by  giving  notice  to 
his  lessors  of  a  farm  that  he  is  a  bankrupt,  and 
is  willing  to  deliver  up  the  lease,  which  they 
accept,  4ii8  assignees  not  being  parties  or  privies 
to  the  transaction.    lb. 


2.  Notice  to  dispute  Bankruptcy. 

A  notice  to  dispute  the  bankruptcy  is  too 
general.  Tri-ndey  v.  Unwin,  6  B.  &  C.  537  ;  9 
D,  &  R.  548.  See  Porter  v.  Walker,  1  Scott,  N. 
R.  568. 

Notice  of  disputing  the  petitioning  creditor's 
debt,  the  trading,  or  the  act  of  bankruptcy,  must 
be  given,  although  under  the  new  rules  of  plead- 
ing the  denial  of  the  bankruptcy  may  appear 
upon  the  record.  Momh  v.  Raphael,  2  Scott, 
489  ;  2  Bing.  N.  C.  310 ;  7  C.  &  P.  115 ;  1  Hodges, 
289. 

In  the  absence  of  a  notice  to  dispute  the 
petitioning  creditor's  debt,  the  debt  upon  the 
proceedings  must  be  taken  for  all  purposes  of 
the  action  to  be  admitted.  Hernaviann  v.  Bar- 
ber,  14  C.  B.  583 ;  23  L.  J.,  C.  P.  145 ;  18  Jur. 
790. 

Praotiee.] — Where  a  defendant,  in  an  action 
brought  against  him  by  an  assignee  of  a  bank- 
rupt, pleads  the  general  issue,  without  giving 
notice  of  his  intention  to  dispute  the  bank- 
ruptcy, he  may  have  leave  to  withdraw  such 
plea,  and  plead  de  novo,  with  the  notice  re- 
quired by  the  statute.  Oardner  v.  Slack,  6 
Moore,  489  ;  8.  P.,  Lawrence  v.  Crowder,  1  M.  & 
P.  511. 

In  an  action  by  assignees  of  a  bankrupt,  the 
defendant  gave  notice  to  dispute  the  trading  and 
act  of  bankruptcy.  At  the  trial,  the  judge  non- 
suited them  on  the  ground  that  the  petitioning 
creditor's  debt  upon  the  proceedings  was  con- 
tracted at  a  period  when  the  bankrupt  had  ceased 
to  be  a  trader.  The  court  set  aside  the  nonsuit, 
holding  that  the  objection  was  not  open  to  the 
defendant  under  the  notice  to  dispute  the  trading 
and  act  of  bankruptcy.  A  judge  at  chambers 
having  allowed  the  defendant  to  amend  his 
notice,  by  adding  thereto  that  he  intended  at  the 
trial  to  dispute  the  petitioning  creditor's  debt, — 
the  court  refused  to  allow  the  assignees  to  dis- 
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continae  withoat  payment  of  costs.  Hernamann 
V.  Barber,  15  C.  B.  774  ;  3  C.  L.  R.  239,  241. 

Omitting  to  gire  Votioa — ^Slbet.] — A  party 
omitting  to  give  notice  to  dispute  the  requisites 
admits  them,  but  not  the  effect  of  the  commission 
in  point  of  law.  Phillips  v.  Hopwovd^  1  B.  &  Ad. 
321,  619. 

3.  Compelling  Attendance  of  Witnessed 

Powers  of  Commifiionen.] — A  commissioner 
has  power  to  summon  parties  to  give  evidence 
before  him,  although  there  are  no  fact*  in  dispute, 
and  the  difference  on  which  he  is  called  to 
adjudicate  turns  on  a  question  of  law.  Wation 
y.  Whitmore,  14  L.  J.,  Ex.  41  ;  8  Jur.  964. 

Where  the  official  assignee  improperly  issues 
a  summons  for  the  attendance  of  a  party  before 
a  commissioner,  it  is  the  duty  of  that  party  to 
attend,  and  state  the  circumstances  to  the  com- 
missioner, in  order  that  he  may  allow  the  costs 
of  attendance,  if  he  thinks  the  complaint  well 
founder! ;  but,  if  the  party  refuses  to  attend,  and 
a  warrant  is  subsequently  issued  for  his  appre- 
hension, under  which  he  is  taken,  he  cannot 
maintain  an  action  for  malicious  arrest.    Ih. 

Where  a  party  summoned  to  attend  before  a 
commissioner  in  a  district  court  of  bankruptcy, 
and  refusing  to  attend,  on  the  ground  that  his 
expei^cs  were  not  tendered  in  pursuance  of  6  Geo. 

4,  c.  16,  s.  35,  was  arrested  under  a  warrant 
issued  by  the  commissioner : — Held,  in  an  action 
for  false  imprisonment  against  the  solicitor  to 
the  fiat,  who  applied  for  the  warrant,  that  the 
warrant  was  a  justification  to  him,  though  the 
commissioner  stated,  at  the  time  of  the  appli- 
cation, that  he  was  in  doubt  whether  the  warrant 
ought  to  issue,  and  that  the  parties  applying 
must  take  it  upon  their  own  responsibility. 
Cooper  V.  Harding,  7  Q.  B.  928  ;  9  Jur.  777. 

Where  a  party,  who  refused  to  attend  and  give 
evidence  before  a  district  court  of  bankruptcy, 
was  arrested  by  the  messenger  on  a  warrant 
issued  by  the  commissioner,  and,  on  his  after- 
wards submitting  to  be  examined,  was  ordered 
by  the  commissioner  to  be  discharged  out  of 
custody  on  payment  of  the  costs  incurred  in 
bringing  him  up,  and  a  memorandum  to  that 
effect,  not  under  the  seal  of  the  commissioner, 
was  indorsed  on  the  warrant : — Held,  first,  that 
the  operation  of  the  warrant,  as  a  legal  cause  of 
detainer,  was  expended  either  by  the  party's 
being  brought  before  the  commissioner,  or  on  his 
submitting  to  be  examined.  Watson  v.  Bodell, 
14  M.  Ac  W.  37  ;  14  L.  J.,  Ex.  281 ;  9  Jur.  626. 

Held,  secondly,  that  the  commissioner  had  no 
jurisdiction  to  make  the  subsequent  order  for  the 
detention  of  the  party  until  the  costs  were 
paid ;  and  that  the  order  was,  consequently,  no 
justification  to  the  messenger  for  that  detention. 
lb. 

Where  a  party,  who  has  been  summoned  to 
attend,  in  order  to  be  examined,  and  to  produce 
a  deed,  fails  to  comply  with  the  exigency  of  the 
summons,  a  warrant  by  the  commissioners, 
directing  him  to  be  arrested  and  brought  before 
them  to  be  examined  and  produce  the  document, 
is  good,  although  the  document  is  one  which  was 
not  in  the  party's  possession,  and  over  which 
he  had  no  control.  IVright  v.  Mande,  2  D.,  N.  S. 
517 ;  10  M.  &  W.  .527  ;  12  L.  J.,  Ex.  22  ;  6  Jur. 
953. 

Where  a  party,  who  has  been  duly  summoned 


to  attend  iit  a  given  hour,  finds  on  his  arrival 
that  the  oommissionen  are  engaged  on  other 
business,  he  is  bound  to  wait  until  they  are 
either  ready  to  examine  him  or  dispense  with  his 
attendance.    lb. 

A  party  bought  land  of  a  trader,  and  afte^ 
wards  the  trader  was  adjudicated  bankrupt.  A 
person  holding  the  purchase-deed  for  the  par- 
chaser,  after  the  adjudication,  was  summoned, 
under  12  &  13  Vict.  c.  106,  s.  120,  before  a  county 
court  judge,  to  produce  the  deed,  who  ordered  it 
to  be  impounded  and  the  property  to  be  delivered 
up  to  the  assignees  to  be  sold  for  the  benefit  of  the 
creditors.  On  appeal,  the  Lord  Chancellor  dis- 
charged the  order,  and  ordered  that  the  assignees 
should  pay  the  costs.  Ckde^  Ex  parte,  32  L.  J.,  Bk. 
11  ;  9  Jur.,  N.  S.  33  ;  7  L.  T.  406  ;  11  W.  R.  127. 

Liqnidation  Proeeedings.] — The  trustee  in  a 
liquidation  sought  to  impeach  a  transaction 
entered  into  by  the  liquidating  debtor  with  F., 
on  the  ground  that  it  was  a  fraud  upon  the 
creditors,  and  issued  a  summons  for  the  exami- 
nation of  F.  under  s.  96  of  the  Bankruptcy  Act, 
1869  :— Held,  that  the  Court  of  Bankruptcy  had 
jurisdiction  to  order  the  examination  for  the 
pul-ix)6e  of  discover}',  irrespective  of  any  con- 
sideration as  to  whether  the  Court  of  Bankruptcy 
would  entertain  subsequent  proceedings  arising 
out  of  such  examination.  Kcker»lcyj  Ex  parte. 
LewtaJtj  In  re,  48  L.  T.  832. 

DiscoTery  of  Bankrupt's  Proporty — Smtimoiiiiig 
Witnoues  for  Examination— Applieation  liyCro- 
ditor.] — A  creditor  who  applies  to  the  court  under 
s.  96  for  leave  to  summon  witnesses  for  examina- 
tion as  to  a  bankrupt,  his  trade  dealings  or  pro- 
perty, is  bound  to  snew  a  prim&  facie  probabiUty 
that  some  benefit  will  result  to  the  estate  or  to 
the  creditors  from  the  proposed  examination. 
XichoUon^  Ex  parte,  Wiustm,  In.  re,  14  Ch.  D. 
243  ;  49  L.  J.,  Bk.  68 ;  43  L.  T.  266  ;  28  W.  R. 
936— C.  A, 


Judicial  Di«cretion  of  Sogiatrar- Ap- 


poal.] — Where  the  registrar  in  the  exercise  of 
his  judicial  discretion  has  refused  such  an  ap- 
plication, the  Court  of  Appeal  will  not  readily 
interfere.    lb. 


Opposition  by  Troftoo — Tiling  of  Afflda- 


▼its.] — The  trustee  in  the  bankruptcy  has  no 
interest  in  the  matter  except  for  the  purpose  of 
saying  whether  he  is  willing  to  conduct  the  exami- 
nation himself,  and,  semble,  he  ought  not  to  file 
affidavits  in  opposition  to  the  application.    Ih. 

Sorviee  of  Snbposnas.] — It  is  in  the  discretion 
of  the  judge  to  appoint  by  whom  subpoenas  issued 
out  of  the  court  under  rr.  58  and  167  may  be 
served.  Bolland,  Ex  parte,  Ilolden,  In  re,  19 
L.  R.,  Eq.  131 ;  44  L.  J..  Bk.  9  ;  31  L.  T.  445  ;  24 
W.  R.  24. 

Upon  a  question  of  practice  between  the  trustee 
of  a  bankrupt's  estate  and  the  high  bailiff  of  the 
court  as  to  tne  pers(.m  entitled  to  serve  a  sabpcena 
upon  a  witness  under  the  Bankruptcy  Act,  IBtSS, 
8.  96,  the  judge  of  the  county  court  ruled  that 
the  high  bailiff  of  the  court,  and  not  the  solicitor 
of  the  trustee,  was  the  proper  person  to  make  the 
service : — Held,  that  the  judge  of  the  coontr 
court  had  rightly  exercised  his  discretion,  and 
that  there  was  no  ground  for  interfering  with 
his  decision.    lb. 
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4.  Rights  akd  Duties  of  WrrNsssE& 

Obligation  to  uiiwer  Queftiona— What  Quei- 
tioBS  material.] — Commissioners  are  authorized 
to  examine  a  witness  concerning  the  person, 
trade,  dealings,  estate,  and  effects  of  a  bankrupt, 
and,  incidentally  to  this  power,  they  may  examine 
him  also  respecting  other  individuals,  through 
whom  they  may  be  likely  to  obtain  information 
on  those  points  ;  and,  therefore,  where  a  witness 
was  asked  questions  as  to  when  and  where  he  last 
saw  the  bankrupts  wife : — Held,  that  such  ques- 
tions were  legal  and  material,  and  that  the 
commissioners  were  justified  in  committing  him 
for  giying  unsatisfactory  answers  to  these  ques- 
tions.    Vogel,  Ex  parte,  2  6.  &  A.  219. 

Held,  also,  that  the  true  criterion  by  which  to 
judge  as  to  the  propriety  of  the  commitment,  was 
to  consider  all  the  questions  and  answers  col- 
lectively, and  then  to  say  whether  the  whole 
examination  was  satisfactory  or  uot ;  and,  there- 
fore, where  the  commissioners  in  their  warrant 
set  out  several  questions,  to  some  of  which,  tak^ 
alone,  the  answers  were  satisfactory  : — Held, 
also,  that  this  was  no  objection  to  a  warrant 
committing  the  party  "  till  he  should  fall  answer 
make  to  the  questions  so  put  to  him  as  afore- 
said."   lb. 

Where  a  bankrupt  has  sold  goods  to  a  party 
for  a  price  considerably  lower  than  what  he  gave 
for  them,  the  purchaser,  when  summoned  before 
the  commissioners  for  examination,  is  bound  to 
answer  the  question,  *'  To  whom  did  you  subse- 
quently sell  these  goods? "  for  it  materially  con- 
cerns the  estate  of  the  bankrupt  to  ascertain 
whether  the  sale  by  him  was  bon&  fide.  Ihlk, 
In  re,  2  Deac.  &  Chit.  415. 

On  a  question  as  to  the  legality  of  the  com- 
mitment of  a  witness,  all  the  questions  and 
answers  must  be  looked  at  as  forming  one 
examination ;  and  a  witness  cannot  be  com- 
mitted for  not  answering  as  to  his  belief  of  the 
intention  of  the  bankrupt,  unless  other  parts  of 
his  examination  shew  such  belief  to  be  material 
with  reference  to  the  person,  trade,  dealing,  or 
estate  of  the  bankrupt.  Baxter,  Ike  parte,  7  B. 
&  C.  673  ;  1  M.  &  R,  572. 

A  commitment  must  be  for  not  satisfactorily 
answering  a  material  question  ;  and  it  is  not 
sufficient  that  the  witness,  throughout  his  exami- 
nation, was  unwilling  to  make  a  full  disclosure. 
lb. 

Where  a  party  was  examined  with  a  view  to 
ascertain  whether  the  bankruptcy  had  been  con- 
certed between  him  and  the  bankrupt,  and  how 
the  stock  of  the  latter  had  been  disposed  of,  and 
ivas  asked  with  what  intention  he  believed  the 
bankrupt  had  come  to  him  on  a  certain  day  before 
the  docket  was  struck  ;  to  which  he  answered, 
that  he  did  not  know  the  bankrupt's  intention, 
and  did  not  know  what  to  say  as  to  his  belief  : — 
Held,  that  the  question  was  not  material,  and 
that,  therefore,  although  the  answer  might  not  be 
satisfactory,  the  commissioners  had  not  authority 
to  commit'the  party.    lb. 

A  witness  who  was  being  examined  under  the 
Bankruptcy  Act,  1861,  s.  216,  was  asked  where  the 
bankrupt's  &ther  was  residing.  The  witness, 
vrho  was  the  Cither's  solicitor,  declined  to 
answer,  and  stated  that  "  the  place  of  residence 
of  my  client  came  to  my  knowledge  in  my  pro- 
fessional capacity,  and  in  the  course  and  in 
consequence  of  the  professional  employment  in 
-which  I  was  engaged  on  his  behalf,  and  in  no 
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other  way  : " — Held,  that  the  witness  had  not 
made  a  case  for  excusing  himself  from  answering 
on  the  ground  of  professional  privilege.  Campbell, 
FsB  parte,  Cathmrt,  In  re,  5  L.  R.,  Ch.  703  ;  23 
L.  T.  289  ;  18  W.  R.  1056. 

Held,  also,  that  the  question  was  one  which 
was  authorized  by  the  act.    lb, 

Answor  tending  to  Criminate.]  —  Commis- 
sioners have  no  right  to  ask  questions,  the 
answers  to  which  may  subject  the  witness  to 
fine  or  other  criminal  punishment.  Smith  v. 
Beadnell,  1  Camp.  30. 

Where  a  witness  refuses  to  answer  a  question 
put  to  him  on  the  ground  that  his  answer  might 
tend  to  criminate  himself,  his  mere  statement  of 
his  belief  that  his  answer  will  have  that  effect  is 
not  enough  to  excuse  him  from  answering,  but 
the  court  must  be  satisfied  from  the  circum- 
stances of  the  case,  and  the  nature  of  the  evidence 
which  the  witness  is  called  upon  to  give,  that 
there  is  reasonable  ground  to  apprehend  danger 
to  him  from  his  being  compelled  to  answer.  But, 
if  it  is  once  made  to  appear  that  the  witness  is  in 
danger,  great  latitude  should  be  allowed  to  him 
in  judging  for  himself  of  the  effect  of  any  par- 
ticular question.  Subject,  however,  to  that 
reservation,  the  judge  is  bound  to  insist  on  the 
witness  answering,  unless  he  is  satisfied  that  the 
answer  will  tend  to  place  him  in  peril.  Ileg.  v. 
JBoyes  (1  B.  &  8.  311)  approved  and  followed. 
Reynolds,  Ex  parte,  BeyiMldM,  In  re,  20  Ch.  D. 
294  ;  51  L.  J.,  Ch.  756  ;  46  L.  T.  608  ;  30  W.  R. 
651  ;  46  J.  P.  633— C.  A.  Affirming  46  L.  T. 
143. 

A  witness  summoned  for  examination,  under 
s.  96  of  the  Bankruptcy  Act,  1869,  as  to  the  pro- 
perty of  a  bankrupt,  is  entitled  to  refuse  to 
answer  a  question  on  the  ground  that  his  answer 
would  tend  to  criminate  himself.  ScholeJUld, 
Ex  parte.  Firth,  In  re,  6  Ch.  D.  230  ;  46  L.  J., 
Bk.  112  ;  37  L.  T.  281  ;  26  W.  R.  9— C.  A. 

Bankrupt  most  Answer.] — The  bankrupt  him- 
self, however,  being  under  a  personal  obligation 
to  make  a  full  disclosure  of  his  property  to  his 
creditors,  is  not  entitled  to  any  such  protection, 
but  must  answer  all  questions  put  to  nim  about 
his  property,  whatever  the  consequences  to  him- 
self may  be.    lb. 

What  Aniweri  Satisfiaetory.]— That  a  man 
cannot  positively  recollect  a  fact,  but  should 
rather  believe  the  affirmative,  is  a  full  and  satis- 
factory answer  by  a  witness.  Miller's  ca^e,  2 
W.  Bl.  881 ;  3  WUs.  427. 

Prodnetion  of  Docnments.  ] — The  commissioners 
may  compel  the  production  of  a  book,  to  enable 
them  to  read  the  entries.  Is€ulo  v.  Impey,  10  B. 
&  C.  442  ;  4  C.  &  P.  120  ;  5  M.  &  R.  377  ;  S.  P., 
Isaac,  Ex  parte,  3  Y.  &  J.  38. 

They  have  no  authority  to  commit  a  witness 
for  refusing  to  read  an  entry  in  a  book  which  he 
produces.    lb. 

A  witness  being  required  to  read  certain  entries 
in  a  book  to  which,  during  his  examination,  he  had 
referred,  but  which  he  h^  not  been  called  upon  to 
produce,  refused  to  read  the  entries,  whereupon  he 
was  committed  for  refusing  to  answer  the  said 
question  : — H^d,  that  the  warrant  was  bad  in 
substance  and  in  form ;  a  request  to  read  not 
being  a  question.    lb. 

In  determining  whether  an  order  for  the  pro- 
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duction  of  documents  should  be  made  under  s.  96 
of  the  Bankruptcy  Act,  1869,  the  court  has  to 
exercise  a  discretion.    From  the  examination  of 
a  person  summoned  for  examination  under  ^.  96, 
at  the  instance  of  the  trustee  of  a  bankrupt,  it 
appeared  that  a  policy  of  insurance  on  the  life  of 
the  bankrupt's  wife,  which  had  been  effected  by 
her  before  her  marriage  with  the  bankrupt,  and 
which  had  been  after  the  marriage  assigned  by 
the  husband  and  wife  to  trustees,  on  trust  for  the 
wife  for  her  separate  use,  had  after  the  bank- 
ruptcy been  assigned  by  way  of  mortgage,  by  a 
deed  to  which  the  bankrupt  and  his  wife  were 
parties  ;  that  the  mortgage  had  been  afterwards 
transferred  to  the  witness  ;  and  that  the  wife  had 
subsequently  executed  adeed  assigning  the  equity 
of  redemption  to  him  : — Held,  that  the  initness 
must  produce  the  mortgage  deed,  the  deed  of 
transfer,  and  the  deed  of  assignment.     TattoHj 
lie  parte,  Thorp,  In  re,  17  Ch.  D.  612  ;  60  L.  J., 
Ch.  792  ;  45  L.  T.  89— C.  A. 

Under  the  trusts  of  a  deed  executed  in  1834, 
a  debt  was  due  to  Y.  &  Co.  In  1838,  H.  entered 
into  partnership  with  Y.,  and  a  partnership  deed 
was  executed.  After  various  changes  in  the  firm, 
B.  k,  Co.,  the  liquidating  debtors,  became  the 
successors  in  business  of  Y.  &  'Co.,  and,  in  an 
action  for  the  administration  of  the  trusts  of  the 
deed  of  1834,  the  trustee  of  B.  &  Co.  claimed  the 
debt  due  under  that  instrument.  In  order  to 
prove  his  title,  the  trustee  summoned  the  sur- 
viving executor  of  Y.,  who  died  in  1841,  for 
examination  under  s.  96  of  the  Bankruptcy  Act, 
1869,  and  it  appeared  from  his  examination  that 
the  partnership  deed  of  1838  was  under  his  con- 
trol, but  in  the  possession  of  his  solicitor  : — Held, 
that  S.  was  not  bound  to  produce  the  deed  of 
1838,  unless  there  was  primi  facie  eyidence  that 
the  debt  formed  part  of  the  property  of  the 
debtors.  Smith,  Jax  parte,  Bevan,  In  re,  45 
L.  T.  447. 


Bolioitor'B  Liau.]— A  solicitor  is  not,  on 


the  ground  of  his  lien  on  documents  of  a  bank- 
rupt in  respect  of  professional  services  before  the 
bankruptcy,  entitled  to  refuse  to  produce  such 
documents  for  examination  by  the  trustee. 
Toleman  and  England,  In  re,  Bramble,  Ex  parte, 
13  Ch.  D.  885  ;  42  L.  T.  413  ;  28  W.  R.  676. 

Jurisdiction  to  order  Aecoont.]— Under  ss.  96 
and  97  of  the  Bankruptcy  Act,  1869,  the  Court 
of  Bankruptcy  has  no  jurisdiction  to  order  a 
witness  to  furnish  an  account  in  writing  (not 
on  oath)  of  money  transactions  between  himself 
and  the  bankrupt,  or  property  of  the  bankrupt 
received  by  him.  Beynolds,  Ex  parte,  Reynolds, 
In  re,  21  Ch.  D.  601  ;  52  L.  J.,  Ch.  223  ;  47  L.  T. 
495  ;  31  W.  R,  187— C.  A. 

Bight  to  Costs.] — A  witness  summoned  for 
examination  under  s.  96  of  the  Bankruptcy  Act, 
1869,  is  not  entitled  to  the  costs  of  employing 
a  solicitor  or  counsel.  Waddell,  Ex  parte, 
Lutscher,  In  re,  6  Ch.  D.  328  ;  36  L.  T.  3i5  :  26 
W.  R.  9— C.  A. 

The  managing  director  of  a  company  in  which 
a  liquidating  debtor  had  held  some  shares,  which 
had  been  forfeited,  was  summoned  by  the  trustee 
in  the  liquidation  under  s.  96  for  examination, 
with  the  view  of  obtaining  information  for  the 
purpose  of  impeaching  the  validity  of  the  for- 
feiture. He  attended  at  the  time  appointed,  and 
two  counsel  were  present  oa  his  behalf,  but,  as 


the  trustee^s  counsel  did  not  attend,  the  examina- 
tion was  adjourned  sine  die,  with  costs  to  be  paid 
by  the  trustee : — Held,  that  the  witness  was 
only  entitled  to  the  ordinary  allowance  for  his 
expenses,  and  not  to  the  costs  of  his  solicitor  or 
the  fees  paid  to  his  counseL    Ih, 

Bight  to  Copy  of  Depositions.]— The  court  has 
a  discretion  whether  to  give  a  copy  of  the  short- 
hand notes  of  the  deposition  of  a  witness  examined 
under  s.  96  of  the  Bankruptcy  Act,  1869,  bat 
where  a  creditor  had  been  so  examined  he  was 
allowed  a  copy.  Pratt,  Ex  parte,  Hayman^  I* 
re,  21  Ch.  D.  439  ;  52  L.  J.,  Ch.  120  ;  47  L.  T. 
368 ;  31  W.  R.  189— C.  A. 

5.  Depobitionb  and  Examinations. 

Depofitioiis— When  Admiiiihla  as  Sridoiea.] 

— The  depositions  are  conclnsiye  evidence,  ao  as 
not  to  admit  evidence  of  fraud  in  the  ooncoctian 
of  any  of  the  requisites  to  support  the  com- 
mission. Yowng  v.  Timmint,  I  Tyr.  15  ;  1  C.  Ic  J. 
148. 

The  depositions  are  conclusive  evidence  in 
a  case  where  the  bankrupt  might  have  sued,  if 
no  bankruptcy  had  ensued,  though  theconyersioii 
which  gave  the  right  of  action  took  place  after 
the  act  of  bankruptcy.  Fox  v.  Makamey,  2  C. 
&  X  326  ;  2  Tyr.  286. 

It  is  only  in  actions  by  a  bankrupt's  own 
assignees  for  a  debt  or  demand  for  which  he 
might  have  sued,  that  the  depositions  are  made 
evidence.  Afuskett  y.  Brummond,  10  B.  It  C 
163  ;  5  M.  &  R.  210. 

In  an  action  by  assignees,  where  there  are 
some  counts  or  causes  of  action  on  whidi  the 
bankrupt  might  have  sued,  and  others  on  which 
he  could  not,  the  proceedings  under  the  com- 
mission are  admissible  in  evidence,  if  the  as- 
signees elect  to  proceed  only  on  those  oouiLts 
which  the  bankrupt  might  have  sustained.  Janet 
V.  Fort,  M.  &  M.  196. 

A  deposition  of  a  witness,  taken  in  the  Court 
of  Bankruptcy  for  one  purpose,  and  filed,  may  be 
used  against  him  as  an  admission  in  any  other 
proceeding  in  the  matter  of  the  same  bankruptcy. 
ffall,  Ex  parte,  Cooper,  In  re,  19  Ch.  D.  5W; 
51  L.  J.,  Ch.  656  ;  46  L.  T.  549— C.  A. 


Applioation  to  Use— Copy.]— But  when  a 


party  to  an  application  in  the  Court  of  Bank- 
ruptcy gives  notice  to  his  opponent  of  luS  inten- 
tion to  use  as  evidence  on  the  hearing  of  the  a]>> 
plication  a  deposition  which  is  on  the  file,  though 
it  was  originally  taken  for  another  puipose,  he 
ought  not  to  serve  his  opponent  witn  a  copy  of 
it,  and  if  he  does  so,  he  will  not,  though  suc- 
cessful on  the  application,  be  allowed  the  ooeta 
of  the  copy  thus  served.    lb, 

BfGdot  as  Byidenoe.l— Where  a  bill  of  exchange 
for  1,600Z.  was  deposited  with  A.  by  a  bankrapi^ 
as  an  indemnity  to  a  third  person  against  a  hood 
which  he  had  executed  to  the  petitioning  creditor 
under  1  &  2  Vict.  c.  110,  s.  8,  and  A.  refused  to 
deliver  up  the  bill  on  the  demand  of  the  asaigneea 
of  the  bankrupt,  although  they  shewed  him  tlie 
bond  in  a  cancelled  state,  and  he  afterwaida 
obtained  800^.  on  the  bill :— Held,  in  trover  bj 
the  assignees  for  the  bill,  that  the  obtaining 
money  on  the  bill  was  an  actual  oonveraon  d 
the  bill,  for  which  the  bankrupt,  if  no  bankxvptcy 
had  intervened,  might  have  sued,  and  thdoon 
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that  the  case  was  within  6  Geo.  4,  c.  16,  s.  92, 
and  the  depomtiona  under  the  fiat  were  con- 
dnsive  eyidence  of  the  bankruptcy.  AUager 
T.  Cloie,  10  M.  &  W.  676;  12  L.  J.,  Ex. 
60. 

In  all  actions  by  assignees  of  a  bankrupt, 
which  the  bankrupt  himself  might  have  main- 
tained, if  no  bankruptcy  had  occurred,  the 
depositions  taken  before  the  commifisioners  are 
conclusive  evidence  of  the  trading,  &c.,  although 
at  the  time  of  bankruptcy  the  cause  of  action 
may  not  have  been  complete.  Kitchener  v. 
i\w»fr, 4 N. &  M.  710;  3  A.  &  B.  232  ;  1  H.  &  W. 
174. 

A  bankrupt  sold  goods  before  his  bankruptcy 
to  the  defendant  for  cash,  but  after  they  were 
delivered  he  refused  to  pay  for  them,  and  claimed 
to  set  off  against  the  value  the  amount  of  some 
remaining  acceptances  of  the  bankrupt  in  his 
hands.  The  assignees,  treating  the  puix;hase  as 
a  fraud,  sued  the  defendant  in  trover,  alleging 
the  conversion  to  be  after  the  bankruptcy. 
Notice  to  dispute  the  act  of  bankruptcy  and 
petitioning  creditor's  debt  having  been  given  : — 
Held,  that  the  depositions  were  conclusive  evi- 
dence of  these  facts.    lb. 

Where  a  petitioning  creditor,  having  ascer- 
tained that  an  agent  in  his  service  could  prove 
an  act  of  bankruptcy,  sent  him  for  that  purpose 
to  be  examined  on  the  opening  of  the  fiat : — 
Held,  that  the  deposition  then  m^e  was  evidence 
of  the  act  of  bankruptcy  as  against  such  creditor 
in  an  action  against  him  by  the  assignees,  in 
which  the  act  of  bankruptcy  was  put  in  issue. 
Oarder  v.  Moult,  10  A.  k  B.  464  j  2  P.  &  D.  403  ; 
3  Jur.  1190. 

Thraminatiomi  of  Bankrupt.]— If  plaintiffs  put 
in  evidence  an  examination  of  the  defendant 
before  the  commissioners  of  bankrupts,  his  ad- 
missions against  himself  are  evidence  against 
him,  but  his  statements  in  his  own  favour  are 
not  evidence  for  him.  Groom  v.  Richardson^  5 
Jur.  1061. 

Statements  made  by  a  legatee  in  his  balance- 
sheet,  or  in  his  examination  under  his  bank- 
ruptcy, will  not  constitute  an  acknowledgment 
of  the  debt  within  the  Statute  of  Limitations, 
but  such  statements  are  evidence  to  shew  the 
character  of  the  advances  made  to  the  legatee 
by  the  testator,  namely,  whether  made  as  ^ts 
or  as  loans.  Cowrtnay  v.  WUlia-ms,  3  Hare, 
539  ;  13  L.  J.,  Ch.  461. 

The  plaintiffs  in  an  action,  in  support  of  a  part 
of  their  case,  put  in  the  examination  and  cross- 
examination  of  the  defendant  himself,  taken 
under  a  commission  of  bankrupt  issued  against 
A.,  and  the  defendant  rested  his  chief  defence  on 
another  part  of  this  same  examination,  which  he 
insisted  should  be  read,  and  which  he  himself 
could  not  have  produced  in  evidence  on  his  part. 
It  was  objectea  by  the  plaintiffs,  that  this  evi- 
dence for  the  defendant  could  not  be  received ; 
first,  because  it  arose  upon  an  improper  question 
put  before  the  commissioner,  and  one  which  he 
ought  not   to  have   allowed ;    and,    secondly, 
beoiuse,  even  if  it  were  a  proper  questioi;i  before 
the  commissioner,  it  was  here  secondary  evidence 
of  a  deed  duly  executed,  which  had  not  been 
sbewn  to  have  been  destroyed,  or  to  be  in  the 
poesession  of   the  plaintiffs : — Held,  that   the 
defendant  had  a  right  to  insist  on  the  whole  of 
tbe  bankrupt's  examination  being  read,  and  that 
the  judge  was  right  in  not  entirdy  withdrawing 


from  the  jury  that  part  of  the  examination  to 
which  objection  was  raised,  but  leaving  it  for  so 
much  of  their  consideration  as  it  was  worth. 
Gois  V.  Quinton,  3  M.  &  G.  826  ;  4  Scott,  N.  B. 
471  ;  12  L.  J.,  C.  P.  173  ;  7  Jur,  901. 


XXVI.    ACTIONS    BY    AND    AGAINST 
ASSIGNEES  AND  TBUSTEES. 

1.  By  Official  AssiOKEEa 

The  provision  in  6  Geo.  4,  c.  16,  s.  67,  for  the 
non-abatement  of  suits  by  the  death  or  removal 
of  assignees,  parties  thereto,  included  official 
assignees.    Lloydt  v.  Waring,  8  Jur.  1134. 

2.  Instituting. 

A  plaintiff  becoming  insolvent  after  issue 
joined,  the  defendant,  by  leave  of  a  judge  given 
under  15  &  16  Vict  c.  76,  s.  142  (the  plaintifPs 
assignees  not  giving  security  for  costs),  pleaded 
a  plea  of  the  plaintiff's  insolvency,  withdrawing 
his  former  pleas.  The  plaintiff,  confessing  the 
plea,  and  giving  notice  to  tax  his  costs  under 
Reg.  Gen.,  T.  T.,  16  Vict.  r.  23 :— Held,  that  the 
plaintiff  was  entitled  to  costs  under  the  rule  if 
the  plea  of  insolvency  stood,  but  the  court 
allowed  the  defendant  to  withdraw  that  plea, 
and  to  substitute  his  former  pleas  again,  and  go 
on  with  the  action.  Plummcr  v,  Hdge,  24  L.  J., 
Q.  B.  24. 

The  circumstance  of  an  action  having  been 
brought  by  assignees  of  a  bankrupt,  without  first 
obtaining  the  leave  of  the  Court  of  Bankruptcy, 
pursuant  to  12  &  13  Vict.  c.  106,  s.  153,  gives  the 
court  in  which  the  action  is  brought  no  power 
to  stay  proceedings  on  motion.  Lee  v.  Sangtter, 
2  C.  B.,  N.  S.  1 ;  26  L.  J.,  C.iP.  166 ;  3  Jur.,  N.  8. 
156. 

Nor  can  the  absence  of  such  leave  be  pleaded 
as  a  defence  to  the  action.    lb. 

Neither  is  it  a  ground  of  objection  on  the 
part  of  the  defendant,  that  the  name  of  the 
officifd  assignee  has  been  used  without  his  con- 
sent,   lb. 

The  15  &  16  Vict.  c.  76,  s.  142,  applies  only  to 
actions  pending  at  the  time  when  an  insolvency 
occurs.  Stanton  v.  Collier,  3  EL  &  Bl.  274  ;  23 
L.  J.,  Q.  B.  1J6  ;  18  Jur.,  N.  S.  650. 

Proceedings  in  an  action,  by  assignees  of  a 
bankrupt,  were  allowed  to  be  amended  by  making 
the  official  assignee  a  plaintiff  with  the  other 
assignees.  Bahsr  v.  Neaver  or  Neave,  1  D.  P. 
C.  616  ;  1  C.  &  M.  112 ;  3  Tyr.  233. 

A  defendant,  in  an  action  by  assignees,  cannot 
plead  the  pendency  of  a  former  action  brought 
against  him  by  the  bankrupt  for  the  same  cause 
of  action ;  for  the  assignees  have  no  power  to 
proceed  with  the  former  action.  Biggs  v.  Cox, 
7  D.  &  R.  409  ;  4  B.  &  C.  930. 

3.  Limitation. 

The  right  construction  of  s.  159  of  12  k 
13  Vict.  c.  106,  appears  to  be,  that  if  the  as- 
signee does  an  act  directed  by  the  statute  but 
does  it  erroneously,  he  is  protected ;  but  if  he 
does  the  act  as  the  result  of  his  ownership  of 
that  which  was  the  bankrupt's  property,  and  not 
by  the  direction  of  the  statute,  it  is  not  done  in 
pursuance  of  the  statute,  and  he  is  responsible 
for  it.    Edge  v.  Parker,  8  B.  &  C.  697. 

3  B  2 
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Where  assignees  entered  the  premises  of  a 
third  person  to  seize  goods,  which  were  the  pro- 
perty of  the  bankrapt,  it  is  not  necessary  that 
an  action  against  them  should  be  brought 
within  three  months  after  the  fact  committed  ; 
the  act  of  the  assignees  not  being  done  in  pur- 
suance of  the  statute.    lb. 

The  section  does  not  apply  to  actions  against 
assignees,  who  only  act  in  the  disposition  and 
distribution  of  the  property  of  the  bankrupt,  and 
not  under  any  power  conferred  on  them  by  law, 
or  for  any  s{)ecial  purpose  under  the  act ;  for  the 
act  done  applies  to  acts  done  for  the  purpose  of 
taking  possession  of  the  bankrupt's  property  by 
the  commissioners  or  messenger  acting  under 
their  warrant.  Therefore,  trover  for  a  chariot 
seized  by  assignees  on  the  premises  of  the  bank- 
rupt is  maintainable,  although  the  action  was 
not  commenced  by  the  owner  against  the  as- 
signees within  three  months  after  the  seizure. 
Carruthers  v.  Payn^,  8  M.  &  P.  420  ;  5  Bing. 
270. 

The  official  assignee  was  not  within  the  pro- 
tection of  6  Geo.  4,  c.  16,  s.  44.  KniglU  v.  Tur- 
quandj  2  Gale,  187  ;  2  M.  &  W.  101. 

4.  Pasties. 

Where  one  of  two  partners  is  a  bankrupt,  the 
order,  authorizing  the  assignees  to  sue  in  their 
own  names,  and  in  that  of  the  solvent  partner, 
under  6  Geo.  4,  c.  16,  s.  89,  may  be  a  general 
order  applicable  to  all  actions  and  suits,  and  not 

a  special  order  for  each  action  or  suit.    , 

JSx  parte,  2  Deac.  387  j  3  Mont.  &  Ayr.  219  ;  1 
Jur.  213. 

Three  persons  having  been  appointed  and 
acted  as  assignees,  two  of  them  paid  each  half  of 
his  bill  to  the  solicitor: — Held,  that  the  two 
could  not  maintain  a  joint  action  against  the 
third  for  his  proportion  of  the  money  paid,  but 
must  each  bring  a  separate  action.  Brand  v. 
Boulcotty  3  B.  &  P.  235. 

Assignees  under  a  joint  commission  against 
two  partners  may  recover,  in  the  same  action, 
debts  due  to  the  partners  jointly  and  debts  due 
to  them  separately.  Graham  v.  Mulcasterj  4 
Bing.  115;  12  Moore,  327. 

But  otherwise,  if  it  is  proved  that  one  alone 
had  committed  an  act  of  bankruptcy ;  neither 
are  they  entitled  to  recover  the  separate  pro- 
perty of  that  one  under  such  commission.  £togg 
V.  Bridges,  2  Moore,  122 ;  8  Taunt.  200. 

The  payment  of  money  to  the  defendant's  use 
by  a  solvent  partner,  out  of  his  separate  pro- 
perty after  the  bankruptcy  of  his  partner,  in 
pursuance  of  a  contract  made  before  the  bank- 
juptcy,  may  be  sued  for  in  the  name  of  the 
solvent  partner  only,  without  joining  the  assignees 
of  the  bankrupt  partner.  Thaeker  v.  Sh^vherdj 
2  Chit.  652. 

Assignees  of  a  bankrupt  partner  and  a  solvent 
partner  opened  an  account  at  their  bankers,  and 
paid  in  900Z.  to  discharge  a  debt  on  an  old  ac- 
count, which  carried  interest.  The  solvent  part- 
ner then  became  bankrupt : — Held,  that  the  as- 
signees of  the  two  coula  not  recover  this  sum. 
Woodhridge  v,  Swann,  4  B.  &  Ad.  633  ;  1  N.  & 
M.  725. 

Where  one  member  of  a  partnership  becomes 
bankrupt,  the  solvent  partner  may  use  the  names 
of  the  assignees  of  the  bankrupt  in  bringing 
actions  against  the  debtors  of  the  firm.  White- 
head V.  Hughes,  2  C.  &  M.  318  ;  4  Tyr,  92. 


The  assignees  are  entitled  to  an  indemnity 
against  the  costs,  when  they  apply  for  it.    lb. 

Assignees  of  A.,  a  bankrupt,  and  also  of  B.,  a 
bankrupt,  under  separate  commissions,  cannot 
recover  in  the  same  action  a  joint  debt  due  from 
the  defendant  to  both  the  bankrupts,  and  also 
separate  debts  due  to  each ;  and  if  in  such  an 
action,  the  jury  has  assessed  the  damages 
severally,  on  the  separate  counts,  the  court  will 
arrest  the  judgment  on  those  counts  which  de- 
mand the  debts  due  to  each  bankrupt  separately. 
Hancock  v.  Haywood,  3  T.  R.  433.  And  see 
Stone  V.  Macnair,  I  Moore,  126  ;  7  Taunt.  432  ; 
4  Price,  48. 

But  where  plaintiffs  sued  as  assignees  of  A. 
and  B.,  and  also  as  assignees  of  C,  for  a  joint 
demand  due  to  all  the  bankrupts,  such  declara- 
tion was  good,  on  motion  in  arrest  of  judgment 
after  verdict.  Streatfield  v.  Halliday,  3  T.  B. 
779. 

Where  A.  and  B.  were  partners,  and  A.  com- 
mitted an  act  of  bankruptcy,  and  afterwards,  but 
before  the  bankruptcy  of  B.,  the  sheriff  seized 
goods  which  belonged  to  A.  and  B.,  under  an  exe- 
cution against  them  : — Held,  that  the  assignees 
of  A.  and  B.  under  a  joint  commission  could  not, 
in  an  action  brought  by  them  as  such,  recover 
A.'s  share  of  the  property.  Hogg  v.  BridgeSy  8 
Taunt.  200 ;  2  Moore,  122. 

A.,  B.  and  C,  having  been  appointed  assignees 
under  three  separate  commissions  of  ftrnkrapt. 
cannot  sue  as  joint  assignees,  but  must  state  their 
several  and  respective  interests  in  the  declara- 
tion.   Ray  V.  Bavies,  2  Moore,  3. 

In  an  action  of  contract  by  assignees,  tJie  non- 
joinder of  another  assignee  is  a  ground  of  non- 
suit, and  the  proper  mode  of  taking  advantage  of 
the  non-joinder  is  by  a  traverse  that  they  are 
assignees,  and  not  by  a  plea  in  abatement. 
Jones  V.  Smith,  1  Ex.  831 ;  5  D.  &  L.  728  ;  18 
L.  J.,  Ex.  145. 

6.  Form  of  Remedt. 

In  Contraot  or  Tort.] — ^Assignees  cannot  at 
first  affirm  the  act  of  a  creditor  interfering  with 
the  bankruupt*s  effects  as  a  contract,  and  after- 
wards disaffirm  it  as  a  tort ;  although  such  act, 
if  disaffirmed  in  the  first  instance,  would  have 
amounted  to  a  conversion  of  the  bankrupt*s 
goods,  and  would  have  rendered  the  creditor 
liable  to  the  assignees  in  trover.  Brewer  v. 
Sparrow,  1  M.  &  R.  2 ;  7  B.  &  C.  310  ;  iS.  1*-, 
I/ythgoe  v.  Vernon,  5  H.  &  N.  180. 

Trover  will  not  lie  by  assignees  against  a  i>er- 
son  who  had  wrongfully  continued  the  bank- 
rupt's business,  although  bon&  fide  for  the  benefit 
of  the  creditors,  where,  by  accepting  the  pro- 
ceeds, they  had  either  affirmed  his  acts  as  their 
agent,  or  had  received  them  as  a  satisfaction  far 
the  wrongful  act.    lb. 

S.  was  indebted  to  the  defendant,  an  attoTner. 
who  had  a  lien  on  a  lease  relating  to  premiaes 
belonging  to  S.  as  a  security  for  his  debt.  A  com- 
mission of  bankruptcy  issued  against  S.,  and  an 
assignee  being  appointed,  the  defendant  acted  as 
solicitor  to  the  commission  :  a  petition  was  pte- 
sented  to  supersede  the  commission,  on  the  ground 
that  there  was  no  valid  petitioning  creditor's 
debt,  and  the  defendant,  with  notice  of  that  f&cu 
joined  the  assignee  in  an  assignment  of  the  lease 
to  a  purchaser  :  out  of  the  purchase-money  the 
assignee  paid  the  defendant  the  debt  due  f r^sB 
the  bankrupt,  and  also  a  part  of  the  amount  of 
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hifl  bill  as  solicitor  to  the  commission ;  the  de- 
fendant also  received,  by  the  authority  of  the 
assignee,  certain  sums  of  money  accruing  from 
the  rents  of  the  premises,  in  part  liqui<lation  of 
the  debts  due  to  him  ;  after  these  &cts  occurred, 
the  commission  was  superseded,  and  assignees 
were  appointed  under  a  new  iiat :  —Held,  that 
they  could  recover  the  sums  received  by  the  de- 
fendant in  an  action  for  money  had  and  received  ; 
for  by  parting  with  the  lease  the  defendant  was 
guilty  of  a  conversion,  and  the  plaintiffs  were 
therefore  entitled  to  waive  the  tort  and  sue  in 
assumpsit ;  aud  that  as  to  the  rents  received  by 
the  defendant,  it  was  money  received  to  the  use 
of  the  assignees  after  notice  of  an  act  of  bank- 
ruptcy, and  as  the  first  assignee  was  not  assignee 
de  jure,  his  assent  to  the  payments  made  no 
difference.  Clark  v.  Gilbert,  2  Scott,  620  ;  2 
Bing.  N.  C.  343  ;  1  Hodges,  347. 

The  defendant  demised  to  E.  and  W.  a  fulling 
mill  for  fourteen  years.  The  lease,  after  reciting 
that  the  machinery  had  been  valued  at  a  certain 
sum,  contained  covenants,  that,  at  the  end  or 
other  sooner  determination  of  the  term,  the  ma- 
chinery should  be  again  valued  by  two  different 
persons,  chosen  by  the  lessees  and  the  lessor ; 
and  that,  if  such  second  valuation  should  amount 
to  less  than  the  first,  the  difference  should  be 
paid  by  the  lessees  to  the  lessor,  but  if  it  should 
be  greater,  the  surplus  should  be  paid  by  the 
lessor  to  the  lessees.  During  the  existence  of  the 
lease  the  lessees  became  bankrupt,  and  the  as- 
signees declined  to  take  the  lease  ;  but  they  re- 
quired the  defendant  to  appoint  a  person  to  value 
the  machinery ;  and,  on  his  refusal  to  do  so,  ap- 
pointed one  themselves,  who  valued-  the  machi- 
nery then  in  the  mill  (most  of  which  had  been 
brought  in  by  the  bankrupts)  at  a  sum  exceed- 
ing the  original  valuation.  The  assignees  then 
delivered  possession  of  the  premises  to  the  de- 
fendant, and  demanded  of  him  the  difference 
between  the  two  valuations,  which  he  refused  to 
pay  : — Held,  that  the  assignees  (having  de- 
manded the  machinery)  were  entitled  to  recover 
it  in  trover ;  and  that  their  remedy  was  not  by 
an  action  on  the  covenants,  which  had  been  de- 
termined by  the  bankruptcy,  and  by  their  refusal 
to  take  the  lease.  Fairbum  v.  EoMtwood,  6  M. 
&  W.  679. 

If  A.  fraudulently  procures  a  bill  from  B.  and 
afterwards  becomes  bankrupt,  and  his  assignees 
receive  the  money  for  the  bill,  B.  may  recover  it 
from  them  in  an  action  for  money  had  and  re- 
ceived. HarrUon  v.  Walker,  Peake,  111.  And 
see  Willis  V.  Freeman,  12  East,  666  ;  GladsUme 
V.  Iladtcen,  1  M.  &  S.  517  ;  2  Rose,  131  ;  Mil- 
toard  v.  Forbes,  4  Esp.  171  ;  and  JIaswell  v. 
Hunt,  5  T.  R.  231. 

6.  On  Coktracts  op  Bankbupt. 

In  an  action  by  assignees  of  a  bankrupt 
against  the  ddEendant  for  not  delivering  railway 
shares  pursuant  to  a  contract  made  with  the 
bankrupt,  the  plaintiffs  having  in  their  declara- 
tion averred  that  the  bankrupt,  before  his  bank- 
raptcy,  and  his  assignees  since,  were  always 
ready  and  willing  to  accept  and  to  pay  for  the 
shares ;  the  defendant  took  issue  upon  the  aver- 
ment : — ^Heid,  that  the  plea  was  sustained  by 
proof  that,  before  the  time  fixed  for  the  perform- 
ance of  the  contract,  the  bankrupt  was  in  a  state 
o*  total  incapacity  to  pay  the  price  agreed  on, 
and  his  effects  produced  'no  assets  to  the  as- 


signees.   Lawrence  v.  Knowles,  7  Scott,  381  ;  5 
Bing.  N.  C.  399  ;  2  Am.  43. 

Where  an  order  or  one  entire  piece  of  work 
was  given  to  a  tradesman  after  the  committing 
an  act  of  bankruptcy,  but  before  the  fiat,  and 
the  work  being  only  partly  performed  at  the 
time  of  the  fiat,  the  official  assignee  advanced 
money  out  of  the  estate  to  the  bankrupt  to  com- 
plete it,  subsequently  to  which  the  creditor's 
assignees  were  appointed  : — Held,  that  this  was 
evidence,  whence  it  might  be  inferred  that  the 
assignees  had  adopted  the  contract,  and  em- 
ployed the  bankrupt  as  their  agent  in  its  com- 
pletion, so  as  to  entitle  the  official  and  creditors' 
assignees  to  sue  jointly  for  the  whole  amount. 
Whitmorey,  Gilmore,  12  M.  &  W.  808  ;  13  L.  J., 
Ex.  201  ;  8  Jur.  672. 

Action  by  the  assignees  of  a  bankrupt.  The 
declaration  stated,  that  the  bankrupt  It^ore  his 
bankruptcy  agreed  to  buy  from  the  defendant 
2,000  quarters  of  screened  Odessa  linseed,  at  the 
rate  of  30«.  \0d.  per  quarter,  free  on  board  at 
Odessa,  the  shipment  to  be  made  on  board  the 
buyer's  vessel  on  arrival  at  Odessa,  which  vessel 
was  to  be  forthwith  chartered  for  them,  and  the 
amount  of  invoice  was  to  be  paid,  on  handing 
over  the  same  and  the  bill  of  lading  to  the  bqyers 
in  London,  in  ready  money,  less  two  and  a  half 
per  cefit.  discount ;  that  the  bankrupt  despatched 
a  vessel  to  Odessa,  chartered  by  him,  which  ar- 
rived at  Odessa  within  a  reasonable  time  ;  that 
the  vessel  arrived  at  Odessa  after  his  bankruptcy, 
and  within  a  reasonable  time  after  such  arrival 
was  ready  and  willing  to  receive  the  linseed  on 
board,  and  that  the  master  of  the  vessel  was 
resLdj  and  willing  to  deliver  to  the  defendant 
bills  of  lading  for  the  linseed,  of  which  the 
defendant  had  notice,  and  was  requested  by  the 
master  to  deliver  the  linseed  on  board  the  vessel. 
That  the  defendant  refused  to  deliver  the  linseed 
on  board,  by  reason  whereof  the  plaintiffs,  as 
assignees,  had  sustained  damage.  The  declara- 
tion then  went  on  to  allege  that,  although  the 
defendant  had  notice  of  the  bankruptcy,  and 
that  the  plaintiffs,  being  appointed  his  assignees, 
were  within  a  reasonable  time  ready  and  willing, 
and  offered  to  pay  for  the  linseed,  and  requested 
the  defendant  to  hand  over  to  them  bills  of 
lading  for  the  linseed  in  London,  or  to  deliver 
the  linseed  to  the  assignees  in  London,  yet  the 
defendant  refused  so  to  do.  Plea,  that  the 
assignees  did  not  within  a  reasonable  time  after 
the  bankruptcy,  and  the  arrival  of  the  vessel  at 
Odessa,  give  notice  to  the  defendant  of  their 
intention  to  adopt  the  contract  for  the  purchase 
of  the  linseed,  and  to  abide  by  the  terms  thereof  : 
Held,  per  Parke,  B.,  Gumey,  B.,  and  Rolfe,  B. ; 
Lord  Abinger,  C.  B.,  dissentiente ;  that  the 
declaration  disclosed  a  good  cause  of  action,  and 
that  the  assignees  were  entitled  to  recover.  Gib- 
Sim  V.  Carruthers,  8  M.  &  W.  321  ;  11  L.  J.,  Ex. 
138. 

Held,  also,  that  the  matters  contained  in  the 
plea  formed  no  answer  to  the  action.    lb. 

Action  to  recover  an  average  loss  on  a  policy 
of  insurance  on  goods  from  the  Havannah  to  a 
market  in  Europe,  at  60«.  per  cent,  premium,  to 
return  23*.  9rf.  per  cent,  if  the  risk  ended  in  the 
United  Kingdom,  and  less  if  at  other  places  in 
the  north  of  Europe.  Plea,  bankruptcy  of  the 
plaintiff  before  action.  Replication,  that  before 
he  became  bankrupt  he  sold  the  goods  and  trans- 
ferred the  policy,  and  his  right  and  interest  to 
recover  for  the  loss  of  the  goods,  to  F.  and  deli- 
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Tered  the  policy  to  him.  Rejoinder,  that  the 
cargo  was  deliTered  and  the  risk  thereon  ended 
in  England  before  his  bankruptcy  ;  and  that  the 
right  to  have  a  return  of  premium  was  not  trans- 
ferred before  the  bankruptcy : — Held,  that  the 
two  causes  of  action,  being  separate  and  totally 
distinct  from  each  other,  though  arising  upon 
the  same  instrument,  the  bankrupt  was  entitled 
to  sue  for  an  average  loss  as  trustee  for  his  ven- 
dee, that  being  a  cause  of  action  in  which  he  had 
no  beneficial  interest  at  the  time  of  his  bank- 
ruptcy. Boddingtan  v.  CattelU  (in  error"),  1  El. 
&  Bl.  879  ;  17  Jur.  781— Ex.  Ch. 

Assignees  suing  upon  a  contract  made  with  the 
bankrupt  are  entitled  to  all  the  legal  and  equit- 
able rights,  and  no  other,  which  the  bank]:upt 
would  have  had  if  the  action  had  been  brought 
by  him  on  the  day  of  his  bankruptcy.  Valpy  v. 
Oaldey,  16  Q.  B.  941  ;  20  L.  J.,  Q.  B.  380  ;  16 
Jur.  38. 

A.  contracted  to  deliver  to  B.  iron,  to  be  paid 
for  by  billa.  The  bills  were  accordingly  accepted 
by  B.,  but  upon  maturity  were  dishonoured,  and 
afterwards  B.  became  bankrupt : — Held,  in  an 
action  by  the  assignees  of  B.  against  A.  for  non- 
delivery of  the  goods,  that  they  were  entitled  to 
recover  only  such  damages  as  could  have  been 
recovered  by  B.  if  the  action  had  been  brought 
by  him  on  tiie  day  of  his  bankruptcy,  and  there- 
fore only  the  difference  between  the  contract  and 
the  market  prices  of  the  iron.    lb, 

S.,  being  indebted  to  the  defendants,  who  had 
acted  as  his  solicitors,  in  a  sum  of  money,  they, 
before  his  bankruptcy,  received  certain  sums  be- 
longing to  S.  from  his  agent,  and  applied  them 
in  discuoarge  of  their  claims  upon  him.  6.  having 
afterwards  become  bankrupt;  and  his  assignees 
having  brought  an  action  against  the  defendants 
to  recover  this  money  as  money  received  to  their 
use,  the  judge  told  the  jury,  that,  if  the  defen- 
dants, b^ore  the  bankruptcy,  actually  received 
the  money  to  the  use  of  the  bankrupt,  they  held 
it,  after  the  bankruptcy,  to  the  use  of  the  as- 
signees, who  were  entitled  to  succeed  on  the  plea  of 
non-assumpserunt : — Held,  that  this  was  a  mis- 
direction, and  that  there  ought  to  be  a  new  trial, 
unless  it  was  clear  that  the  jury  was  not  misled, 
and  that  it  was  afterwards  explained  away. 
Pennell  v.  AHoUy  U  M.  &  W.  415  ;  14  L.  J.,  Ex. 
309. 

B.,  being  indebted  to  the  defendant  in  500Z.  for 
the  price  of  goods  sold  to  him,  and  being  pressed 
for  part  payment  of  the  debt,  handed  to.  the  de- 
fendant a  bill  of  exchange  drawn  by  himself  for 
600Z.,  which  the  defendant  agreed  to  discount  on 
the  terms  of  retaining  to  his  own  use  the  sum  of 
1002.  and  the  discount,  and  paying  over  the 
difference  to  B. ;  he,  however,  retained  the  bill, 
and  paid  no  part  of  the  proceeds  over  to  B.  B. 
shortly  afterwards  became  bankrupt: — Held, 
that  his  assignees  were  entitled  to  recover  troia 
the  defendant  the  full  amount  of  the  bill,  minus 
the  1002.,  and  such  discount  as  the  jury  should 
find  to  be  receivable  by  the  defendiuit.  Alder 
V.  KeigUey,  16  M.  &  W.  117;  16  L.  J.,  Ex. 
100. 

A.,  drawer  of  an  accommodation  bill,  a  few 
days  before  its  maturity,  handed  over  money  to 
B.,  the  acceptor,  for  the  purpose  of  meeting  the 
bill.  A  fiat  having  been  issued  against  A.  be- 
tween the  day  of  such  deposit  and  the  maturity 
and  payment  of  the  bill : — ^Held,  that  the  money 
having  been  handed  over  to  B.  in  pursuance  of  a 


an  implied  contract  of  indemnity,  the  bankruptcy 
of  A.  was  no  revocation  of  B.*s  authority  to 
apply  the  money  in  satisfaction  of  the  bill,  and 
consequently  that  A.'8  assignees  could  not  re- 
cover it  back  from  him.  Yatei  v.  Hoppe,  9 
C.  B.  541 ;  19  L.  J.,  C.  P.  180  ;  14  Jur.  372. 

A  custom  of  exchanging  acceptances  existed 
between  a  bankrupt  and  other  houses,  through 
the  agency  of  B. ;  notes  were  sent  by  A.  to  B., 
but  never  exchanged,  as  bankruptcy  intervened, 
and  they  were  stolen  from  B.,  and  never  formed 
any  item  in  any  settlement  of  the  accounts  be- 
tween B.  and  the  assignees : — Held,  that  A.  could 
not  recover  the  value  of  the  notes  from  the  as- 
signees. Watson^  Ex  parte^  1  Mont.  &  Ayr.  685 ; 
4  Deac.  &  Chit.  45. 

M.  and  the  Scotch  bank  mutually  exchanged 
their  notes  at  stated  times.  M.  became  bankmpt, 
his  agent  B.  having  notes  of  the  Scotch  bank  in 
his  bands.  The  assignees  subsequently  allowed 
B.  to  retain  these  notes  in  his  account  with  them, 
he  having  claims  against  M. : — Held,  that  the 
Scotch  bank  could  recover  these  notes  against 
the  assignees.  Bank  of  Scotland,  In  re,  1  Mont. 
&  Ayr.  644  ;  4  Deac.  &  Chit.  32. 

7.  Fob  Conversion  op  Bankrupt's 
Property. 

Action.] — ^In  an  action  by  assignees  agsdnst  a 
dieriff,  for  a  conversion  of  the  bankrupt's  goods, 
seized  under  a  fi.  fa.  against  E.  and  D.,  it  ap- 
peared that,  immediately  before  the  seizure,  the 
bcuikrupt  told  the  officer  that  the  goods  were  the 
property  of  C,  and  immediately  afterwards  he 
contradicted  that  statement,  and  said  they  were 
the  goods  of  D.  The  jury  found  that  the  goods 
were  in  reality  the  bankrupt's,  but,  also,  tlmt  he 
represented  the  goods  to  the  officer  as  the  gooda 
of  C,  so  as  to  induce  the  officer,  by  that  &dse  re* 
presentation,  to  seize  them : — Held,  that  nnder  a 
plea  of  not  possessed,  this  finding  did  not  estop 
the  bankrupt,  and  his  assignees,  from  complaining 
of  the  seizure  of  the  goods  as  their  owxl  Free" 
man  v.  Coolie,  2  Ex.  654  ;  18  L.  J.,  Ex,  114  ;  12 
Jur.  777. 

B.  bought  goods  at  the  shop  of  A.,  after  nodoe 
that  A.  iLBd  committed  an  act  of  bankruptcy,  by 
absconding,  and  claimed  to  set  off  against  the 
price  a  debt  due  to  him  from  A.  A  &it  having 
afterwards  issued  against  A.,  his  assignees  sent 
in  an  invoice,  and  demanded  payment  of  the 
goods  so  bought  by  B. : — Held,  tluit  the  asaignees 
did  not  thereby  so  affirm  the  sale  as  to  disentitle 
them  to  maintain  an  action  for  the  goods  upaa  a 
subsequent  demand  and  refusal.  Valpy  y.  Sem" 
dem,  5  C.  B.  887  ;  17  L.  J.,  C.  P.  249 ;  12  Jur, 
483. 

A.,  by  a  deed  dated  the  28th  September,  1845, 
conveyed  goods  to  B.,  absolutely,  subject  to  a 
proviso  that  if  he  should  pay  to  B.  the  sum 
secured  on  the  22nd  of  March,  1850,  or  any 
earlier  day,  after  receiving  from  B.  fourteen 
days*  notice,  and  should  pay  the  interest  mean- 
while half-yearly,  then  the  conveyance  shofold  be 
void.  By  the  deed,  it  was  also  agreed  that  until 
a  default  in  payment  of  the  principal,  as  before 
specified,  or  until  default  in  payment  of  the  in. 
terest  after  notice  to  pay,  A.  should  be  allowed 
to  hold  and  enjoy  the  goods.  No  notioe  for 
earlier  payment  was  given  to  A.  pursuant  to  tbe 
power  contained  in  the  deed,  nor  any  notioe  £or 
payment  of  the  interest,  and  he  continiied  in 


binding  contract  upon  a  good  consideration,  viz.  |  possession  of  the  goods  until  the  13th  of  Decent* 
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ber,  1849,  when  he  became  bAnkrapt,  and  his 
assignees  then  took  possession  of  the  goods,  and 
sold  them  on  the  19th  of  February,  1860.  B. 
had  previously  assigned  the  goods  to  the  plaintiff : 
— ^Held,  that  althoagh  the  right  to  the  possession 
of  the  goods  was  vested  in  A.  until  the  22nd  of 
March,  1850  (defeasible  by  non-payment  of  the 
principal  and  interest,  according  to  the  provisions 
of  the  deed),  yet  that  the  sale  of  the  goods  before 
that  day  put  an  end  to  the  term,  and  that  the 
assignees  had  thereby  been  guilty  of  a  conversion, 
for  which  the  plaintiff  was  entitled  to  maintain 
trover.  JRm*»  v.  Bittleston,  7  Ex.  162  ;  21  L.  J., 
Ex.41. 

Where  assignees  declare  in  trover  for  property 
of  the  bankrupt  converted  since  the  banlmiptcy, 
the  conversion  after  the  bankruptcy  is  a  material 
allegation,  and  must  be  proved  under  the  general 
issue.  Edwardt  v.  Hooper,  11  M.  &  W.  363  ;  12 
L.  J.,  Ex.  304 ;  7  Jur.  378. 

The  assignees  of  two  bankrupt  partners  de- 
clared in  trover  for  property  which  had  belonged 
to  the  bankrupts,  ailing  a  possession  in  them- 
selves as  assignees,  and  a  conversion  since  the 
bankruptcy.  A  separate  fiat  had  first  issued 
against  one  partner,  under  which  the  property 
was  seized  by  the  sheriff  and  sold ;  subsequently 
to  which  a  joint  fiat  was  issued  against  both  : — 
Held,  that  the  assignees  could  not  recover  in 
trover  against  the  sheriff  for  an  undivided  moiety 
of  the  whole  as  the  property  of  the  partner 
against  whom  the  separate  fiat  had  issued.    lb. 

Assignees  are  not  entitled  to  waive  a  sale  of 
the  goods  as  a  conversion,  and  rely  on  a  subse- 
quent demand  and  refusal.    Ih, 

In  trover  for  goods :  at  the  trial  it  appeared 
tiiat  the  plaintiff  waS  in  possession  of  the  goods, 
which  he  claimed  as  his  property,  under  an  assign- 
ment to  him  from  O.  The  defendant  seized  the 
goods  in  the  plaintiff*s  possession,  claiming  them 
nnder  an  assignment  from  0.  to  him,  made  whilst 
O.  was  in  apparent  ownership  of  the  goods,  but 
of  a  later  date  than  the  assignment  to  the  plain- 
tiff. This  was  the  conversion.  The  defence  was 
that  the  assignment  by  O.  to  the  plaintiff  was 
fraudulent  as  against  the  defendant.  This  was 
left  to  the  jury,  who  found  for  the  plaintiff. 
The  defendant  also  offered,  as  a  defence,  to  prove 
that  O.  had  become  bankrupt  before  the  plaintiff 
took  possession,  and  that  the  goods  were  in  his 
order  and  disposition,  and  therefore  vested  in  his 
assignees  before  the  conversion.  The  judge  re- 
fused to  permit  this  defence.  On  a  motion  for  a 
new  trial : — Held,  that  the  judge  did  right ;  for 
that  the  plaintiff  being  in  possession,  and  the 
defendant  being  a  wrongdoer,  not  claiming  in 
any  way  under  the  assignees,  the  defendant 
could  not  set  up  the  jus  tertii  as  a  defence  in 
trover.  Jeffries  v.  Great  Western  RaMvoay 
Ompany,  6  El.  &  Bl  802 ;  25  L.  J.,  Q.  B.  107 ; 
2  Jur.,  N.  S.  230. 

A.  having  become  bankrupt,  his  goods  were 
sold  by  order  of  his  assignees.  Some  goods  of 
his  in  B.'s  hands  at  the  time  of  the  bankruptcy, 
and  on  which  B.  claimed  a  lien,  were  also  in- 
cluded in  the  sale ;  but  this  was  done  by  B.'s 
Older,  and  the  assignees  refused  to  authorize  it. 
The  assignees  afterwards  signed  a  memorandum 
that  all  the  goods  included  in  the  sale  were  the 
property  of  the  bankrupt,  to  exempt  them  from 
anmon  duty : — Held,  tnat  this  was  no  adoption 
of  the  sale,  so  as  to  prevent  the  assignees  from 
maintaining  trover  against  B.  for  the  goods. 
^Umki^Y,  Saneoek,  M.  k  M.  465. 


A.,  the  partner  of  B.,  was  also  in  partnership 
with  C.  A.,  being  indebted  to  the  firm  of  A.  &  B., 
indorsed  to  A.  &  B.  a  bill  belonging  to  the  firm 
of  A.  &  C,  and  immediately  afterwards  indorsed 
it  in  the  names  of  A.  &  B.  to  D.,  a  creditor  of 
A.  k  B.,  who  received  the  amount  at  maturity. 
A.  &  0.  afterwards  became  bankrupts ;  their 
assignees  cannot  maintain  trover  against  B. 
Jones  V.  Yates,  4  M.  &  R.  613  ;  9  B.  &  C.  532. 

Nor  can  such  assignees  maintain  an  action 
against  B.  for  money  taken  by  A.  from  the  funds 
of  A.  &  C.  and  applied  to  the  use  of  A.  &  B.    Jb. 

Pleadingi.] — In  trover  by  the  owner  of  the 
goods  against  assignees,  the  defence  that  the 
goods  were  at  the  time  of  the  bankruptcy  in  the 
order  and  disposition  of  the  bankrupt  with  the 
consent  of  the  true  owner,  and  that  the  title  to 
the  goods  vested  in  the  assignees  by  virtue  of  an 
order  made  by  the  Court  S  Bankruptcy,  is  ad- 
missible under  the  plea  of  not  possessed,  although 
the  order  was  applied  for  and  made  after  action. 
Heslep  V.  Baker,  8  Ex.  411 ;  22  L.  J.,  Ex.  333. 

In  trover  by  assignees  of  H.  &  L.,  bankrupts, 
against  the  sheriff,  the  defendant  pleaded,  tnat 
H.  &  L.,  being  indebted  to  8.,  he  sued  out  a  fi.  fa., 
directed  to  defendant  as  sheriff,  and  thereupon, 
after  H.  k  L.  became  bankrupt^  and  before  the 
fiat,  he  took  the  goods  in  execution,  and  that 
afterwards  a  fiat  issued,  under  which  the  plaintiffs 
were  appointed  assignees,  and,  as  such,  entitled 
to  the  possession  of  the  goods,  which  possession 
is  the  possession  of  the  assignees  in  the  declara- 
tion mentioned : — ^Held,  first,  that  the  defence 
might  be  given  in  evidence,  either  under  the 
plea  of  not  possessed,  or  not  guilty.  Untoin  v. 
St.  Quintin,  2  D.,  N.  S.  790 ;  11  M.  k  W.  277  ; 
12  L.  J.,  Ex.  209. 

Held,  secondly,  that  the  plea  was  not  an  argu- 
mentative plea  of  not  possessed.    Tb, 

To  trover  by  the  assignees  for  goods  the  de- 
fendant pleaded  that  the  bankrupt  being  indebt^ 
to  him  before  the  bankruptcy  he  had  sued  him, 
and  recovered  judgment  against  him,  and  sued 
out  execution  thereon ;  and  that  the  sheriff  seized 
the  goods,  and  sold  them  under  the  writ,  which 
was  the  conversion  complained  of : — ^Held,  on 
special  demurrer,  that  the  plea  was  bad  as 
amounting  to  the  general  issue.  Young  v. 
(hover,  6  Ex.  259  ;  20  L.  J.,  Ex.  136. 

To  a  declaration  by  assignees  of  a  bankrupt  to 
recover  damages  for  goods,  chattels,  and  fixtures 
alleg^  to  be  in  his  possession  at  the  time  of  his 
bankruptcy,  and  to  have  been  since  converted 
by  the  defendants,  they  pleaded  that  before  the 
bankruptcy  the  bankrupt  assigned  the  goods  to 
them  by  deed,  and  that  before  the  bankruptcy 
they  took  possession  of  them,  and  kept  and  re- 
tained such  possession  afterwards ;  the  plaintiffs 
replied  that  the  defendants  did  not  take  posses- 
sion of  the  goods  beiore  the  bankruptcy  :  issue 
was  joined  thereon,  and  a  verdict  found  for  the 
plaintiffs  upon  it : — Held,  that  the  issue  was 
immaterial,  because  the  assignment  by  deed 
conveyed  ^e  property  in  the  goods  to  the 
defendants,  and  the  continued  possession  of  the 
assignor  only  amounted  to  evidence  of  fraud. 
CUrr  V.  Burdissy  1  C,  M.  k  B.  782 ;  6  Tyr. 
809. 

Bamaget.] — ^A  sheriff  ^ized  goods  belonging 
to  a  bankrupt,  and,  after  keeping  them  for  a 
considerable  period,  and  after  trover  brought 
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against  him  by  the  assignees,  he  delivered  up  the 
goods  to  them  : — Held,  that  the  assignees  were 
not  entitled  to  proceed  in  the  action,  and  to 
recover  as  damages  a  quarter's  rent  which  had 
been  paid  for  the  house  where  the  goods  were 
kept  whilst  in  the  possession  of  the  sheriff,  or  the 
costs  of  keeping  their  messenger  on  the  premises 
daring  the  same  period.  Moon  v.  Raphael^  2 
Scott,  489  ;  2  Bing.  N.  C.  310  ;  7  C.  &  P.  115 ; 
1  Hodges,  289. 

Goods  were  seized  under  fi.  fa.,  issued  upon  a 
judgment  on  a  warrant  of  attorney,  after  an  act 
of  bankruptcy  committed  by  the  debtor,  against 
whom  a  fiat  issued  before  the  goods  were  sold. 
The  assignees  gave  the  sheriff  notice  not  to  sell, 
and  he  brought  the  parties  before  a  judge  by  an 
interpleader  order.  The  judge  directed  that  the 
goods  should  be  sold,  and  the  money  brought  into 
court,  to  abide  the  event  of  an  issue  to  be  tried 
between  the  execution  creditor  and  the  assignees. 
The  latter  made  no  objection,  and  did  not  suggest 
any  other  mode  of  disposing  of  the  goods,  which 
were  accordingly  sold  by  the  sherifiTs  auctioneer. 
The  execution  creditor  subsequently  abandoned 
all  claim  to  the  goods  ;  and  the  proceeds  of  the 
sale  were  paid  out  of  court  to  the  assignees  : — 
Held,  that  the  assignees  were  not  entitled,  as 
matter  of  law,  to  recover  in  trover  against  the 
execution  creditor  the  difference  between  the 
produce  of  the  sale  and  the  value  of  the  goods  at 
the  time  of  the  seizure ;  and  that  it  was  no  mis- 
direction in  the  judge  to  state  to  the  jury,  that, 
if  they  thought  that  the  i»le  was  bon&  fide,  they 
might  consider  the  produce  of  it  as  the  measure 
of  damages.  Whitmore  v.  Blaoh,  13  M.  &  W. 
607  ;  2  D.  &  L.  445. 


8.  Whbbe  Debt  ikcubbed  by  Fraud. 

In  an  action  against  liquidating  debtors  and 
their  trustee,  to  recover  advances  of  money 
obtained  from  the  plaintiffs  by  the  debtors 
through  false  and  fraudulent  representations 
before  the  liquidation,  the  plaintffs  claimed, 
inter  alia,  a  declaration  that  they  were  entitled 
to  prove  for  the  amount  of  the  advances,  and 
interest  at  5  per  cent,  to  the  date  of  the  liquida- 
tion, either  against  the  joint  estate  of  the  liqui- 
dating debtors  or  against  the  separate  estate  as 
the  plaintiffs  might  elect : — Held,  on  demurrer 
by  the  trustee,  that,  as  the  plaintiffs  might  in 
this  action  obtain  some  relief  against  him,  the 
claim  was  good.  Hale  v.  Bmstead,  8  Q.  B.  D. 
453 ;  61  L.  J.,  Q.  B.  265 ;  46  L.  T.  633  ;  30 
W.  B.  677  ;  46  J.  P.  342. 


9.  Pleadings. 

Counts  for  money  lent  and  money  paid  by  the 
assignee  of  a  bankrupt,  may  be  joined  with 
counts  for  money  had  and  received  to  the  as- 
signee's use,  and  upon  an  account  stated  with 
him  as  assignee.  Richardson  v.  Griffin,  5  M.  & 
S.  294  ;  2  Chit.  325. 

In  an  action  by  assignees  of  a  bankrupt,  it 
need  not  be  stated  in  the  declaration  that  l^ey 
sue  **  as  assignees  ; "  it  is  enough  if  it  sufficiently 
appears  that  thay  are  assignees.  Fergmon  v. 
Mitchell,  2  C,  M.  &  R.  687;  4  D.  P.  C. 
613. 

Plaintiffs  declared  as  assignees  of  a  bankrupt, 
concluding  as  follows :  "  Wherefore  the  plaintifb, 
assignees  as  aforesaid, — instead  of  *  as '  assignees 


as  aforesaid, — say  they  are  injured  :  ** — Held 
good,  on  special  demurrer,  as  the  words  "as- 
signees as  aforesaid,"  might  be  rejected  as 
surplusage.  Cobhett  v.  Cochrane,  1  M.  &  Soott, 
65  ;  8  Bing.  17. 

A  declaration  in  scire  facias  by  assignees  of  a 
bankrupt,  stating  that  he  became  a  banlEJupt 
within  the  meaning  of  the  statutes  relating  to 
bankrupts,  and  that  his  goods  and  effects  were 
afterwards  in  due  manner  assigned  to  the  plain- 
tiffs, is  sufficiently  certain,  without  alleging  that 
the  party  was  declared  a  bankrupt.  Winter  v. 
Kretchman,  2  T.  R.  46. 

The  assignees  under  a  joint  commission 
against  A.  and  B.,  in  suing  on  a  separate  con- 
tract entered  into  with  A.,  may  describe  them- 
selves generally  as  the  assignees  of  A.,  without 
noticing  the  name  of  B.  Stonehotue  t.  Be  SU^a, 
3  Camp.  399  ;  2  Rose,  142 ;  S,  P.,  Harcey  v. 
Morgan,  2  Stark.  17. 

A  defendant  received  money  to  the  use  of  A. 
and  B.  as  assignees.  B.  was  afterwards  removed, 
and  A.  became  the  sole  assignee,  the  money  still 
remaining  in  the  hands  of  the  defendant:  A. 
may  well  declare  as  for  money  had  and  received 
to  his  own  use  as  assignee,  without  mentioning 
B.  at  all.    Stewart  v.  Zee,  M.  &  M.  158. 

Under  a  joint  commission^against  two  partners^ 
the  assignees  may  declare  in  the  same  action  for 
separate  as  well  as  joint  debts  due  to  the  bank- 
rupts. Graham  T,  Muleaster,  4  Bing.  116;  12 
Moore,  327. 

Assignees  in  an  action  against  the  vendee  of 
goods  sold  by  the  bankrupt  after  the  commission, 
need  not  name  themselves  assignees  in  the  decla- 
ration ;  secus,  if  on  a  contract  made  by  the 
bankrupt  before  the  commission.  Beans  v. 
Mann,  Cowp.  669. 

10.  iKTEBBOQATOniES. 

In  trover  by  assignees  of  a  bankrupt,  the  de- 
fendant cannot  deliver  interrogatories  for  the 
purpose  of  compelling  the  assignees  to  state 
upon  oath  what  act  or  acts  of  bankruptcy  tliey 
intend  to  rely  upon  in  support  of  their  title. 
EduMrds  v.  Wakefield,  6  El.  ^  EL  462  ;  2  Jur., 
N.  S.  762. 


11.  Evidence. 

Where  in  an  action  by  assignees  the  bankrupt 
was  not  called  as  a  witness,  but  a  witness  was 
examined  as  to  certain  statements  of  the  bank- 
rupt with  respect  to  his  luffiairs  : — Held,  Uiat  the 
evidence  was  admissible.  Belcher  v.  Brake,  2 
C.  &  E.  658. 

In  an  action  against  assignees  for  the  conver- 
sion of  goods  seized  by  them  as  Uie  property  of 
the  bankrupt,  it  appeared  that  l^e  plaintiff 
claimed  the  goods  by  virtue  of  an  alleged  sale 
by  the  banknipt  to  him  a  short  time  before  his 
bankruptcy ;  and  it  was  proposed  on  czqsb- 
examination  to  ask  a  witness  who  was  present  at 
the  alleged  sale,  whether  he  himself  woold  have 
acted  upon  the  transaction  by  delivering  the 
goods  to  the  plaintiff  : — Semble,  that  the  qnea- 
tion  might  be  put.  Morgan  v.  Whitmore,  €  lg^_ 
716 ;  20  L.  J.,  Ex.  289. 

Certain  documents,  purporting  to  be  a  leoeipt 
of  and  a  deliveiy  order  for  the  goods,  in  tbe 
handwriting  of  the  bankruot,  and  dated  as  of 
the  day  of  the  sale,  were  delivered  to  a  witness 
by  the  bankrupt,  and  after  his  baoikruptcy,  an<i 
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about  a  month  after  the  alleged  sale.  There 
was  no  eyidence  independently  of  the  docnments 
themselres  that  they  existed  before  the  bank- 
ruptcy : — ^Heldf  that  the  documents  were  admis- 
sible  as  evidence  of  their  existence  at  the  time 
they  bore  date.    Ih. 

Trover  of  A.,  a^inst  the  assignees  of  H.,  for 
seizing  goods  of  A.  The  plaintiff  gave  evidence, 
that  prior  to  the  bankruptcy  the  person  in  pos- 
session, and  apparently  the  owner,  had  assigned 
them  to  C,  who  had,  for  valuable  consideration, 
assigned  them  to  the  plaintiff.  The  plaintiff  had 
put  a  person  in  possession  of  the  goods,  but  C. 
continued  to  carry  on  the  business  in  the  house 
where  they  were.  On  the  part  of  the  defen- 
dants, it  was  suggested  that  the  transaction  was 
colourable,  and  that  the  goods  belonged  to  the 
bankrupt  H.  Before  any  evidence  was  offered 
of  any  connection  between  the  plaintiff  and  H., 
one  of  the  witnesses  for  the  defence  was  asked 
whether  he  remembered  C.  making  a  claim  to 
the  goods  after  the  bankruptcy.  The  question 
was  disallowed  : — Held,  that  the  question  ought 
to  have  been  allowed.  Ford  v.  Elliott^  4  Ex.  78 ; 
18  L.  J.,  Ex.  447. 

An  admission  by  a  bankrupt  in  his  balance- 
sheet  will  not  take  a  debt  out  of  the  Statute  of 
Limitations  as  against  his  assignees.  Pott  v. 
aegg,  16  M.  &  W.  321  ;  16  L.  J.,  Ex.  210;  11 
Jur.  289. 

An  admission  in  an  unsigned  letter,  written 
and  sent  by  direction  of  the  assignees  of  a  bank- 
rupt by  an  accountant  employed  by  them  to 
wind  up  the  affairs  of  the  bamkmpt's  estate,  will 
not  take  a  debt  of  the  bankrupt  out  of  the 
Statute  of  Limitations.    lb, 

A  statement  by  a  bankrupt  in  his  balance- 
sheet  of  a  debt  due  by  him  is  not  evidence  as 
against  his  assignees  of  the  debt  being  due. 
Jh. 

12.  Costs. 

The  official  assignee  is  entitled  to  be  indemni- 
fied against  the  costs  of  an  action  brought  in 
his  name  without  his  authority.  Law»  v.  Bott, 
16  M.  &  W.  300  ;  4  D.  &  L.  659  ;  16  L.  J.,  Ex. 
279. 

An  official  assignee  is  liable  to  the  costs  of  de- 
fending an  action  brought  against  him  and  the 
creditors'  assignee,  if  he  joined  in  retaining  the 
attorney.  Sgdrtey  v.  Belcher^  2  M.  k  Rob. 
325. 

An  action,  by  direction  of  a  commissioner,  was 
brought,  with  the  assent  of  the  creditors,  to  try 
a  disputed  point.  The  action  failed,  and  some 
creditors  objected  to  the  allowance  of  the  as- 
signees' costs,  on  the  ground  that  the  commis- 
sioner had  no  jurisdiction  to  order  the  action  to 
be  brought,  as  not  being  an  action  within  12  & 
13  Vict.  c.  106,  s.  153,  but  the  Lords  Justices 
ordered  the  costs  to  be  paid  out  of  the  bank- 
rupt's estate,  on  the  ground  that  the  objection 
ought  to  have  been  made  earlier,  that  is,  be- 
fore the  result  of  the  action  was  known. 
Edmandsonj  Ex  parU,  31  L.  J.,  Bk.  32  ;  6  L.  T. 
234. 

An  official  assignee  of  a  district  court  of  bank- 
ruptcy having  given  his  assent  to  the  bringing 
of  an  action  in  his  name  jointly  with  that  oi  the 
trade  assignee  for  the  recovery  of  part  of  the 
bankrupt's  estate,  and  the  action  proving  unsuc- 
cessful, the  trade  assignee,  having  paid  the  costs, 
is  entitled  to  sue  the  official  assignee  for  contri- 


bution.   Bevan  v.  Whitvhorey  15  C.  B.,  N.  S.  433. 
Affirmed,  19  C.  B.,  N.  S.  763— Ex.  Ch. 

13.  PBACTICE. 

Assignees  seeking  to  set  aside  a  judgment 
againt  a  bankrupt  for  irregularity  must  come 
within  the  same  time  after  their  appointment  as 
the  bankrupt  must  have  done  after  he  had  notice 
of  the  irregularity.  Alcock  v.  Stttdiffe^  1  B.  C. 
Rep.  313  ;  4  D.  &  L.  612. 

Assignees  applying  to  set  aside  proceedings  on 
the  ground  of  irregularity  must  come  to  the 
court  within  a  reasonable  time  after  notice  of 
the  irregularity.  Butterworth  v.  Williaim^  4 
D.  &  L.  82  ;  8,  P.,  Amadio  v.  Shotvell,  1  B.  C. 
Rep.  305. 

tfudgment  was  signed,  and  execution  issued 
against  the  defendant,  on  the  29th  of  February, 
at  which  time  notice  was  given  to  the  sheriff 
that  the  judgment  would  be  disputed ;  a  fiat 
issued  on  the  loth  of  March  ;  the  official  as- 
signee was  appointed  on  the  4th  and  the  other 
assignees  on  the  12th  of  April ;  and  the  motion 
to  set  aside  the  judgment  was  made,  on  the  part 
of  the  assignees,  on  the  25th  of  April : — Held, 
that  it  was  made  in  time.  Brooks  v.  Hodnon^  2 
D.  k.  L.  256  ;  8  Scott,  N.  R.  223  ;  7  M.  &  G.  529 ; 
13  L.  J.,  C.  P.  203. 

In  an  action  against  the  creditors'  and  official 
assignees  of  a  bankrupt,  for  trespass,  and  for  the 
conversion  of  fixtures  by  sale,  the  action  will 
not,  at  nisi  prius,  be  stayed  as  against  the  official 
assignee  under  12  &  13  Vict.  c.  106,  s.  41,  which 
refers  only  to  claims  for  money  paid  into  the 
Bank  of  England  before  issue.  VansUtart  v. 
James,  1  F.  &  F.  166. 


XXVIL     INSOLVENT    DEBTORS   AND 
DEBTORS  TO  SMALL  AMOUNTS. 

1.  Statutes. 

By  7  Geo.  4,  c.  57,  the  court  for  relief  of  in- 
solvent debtors  in  England  was  established ;  that 
statute  repealed  the  previous  acts,  1  Geo.  4,  c. 
119  ;  3  Geo.  4,  c.  123  ;  5  Geo.  4,  c.  61.  The  act 
was  continued  by  11  Geo.  4  and  1  Will.  4,  c.  38  ; 
2  Will.  4,  c.  44  ;  3  &  4  Will.  4,  c.  47,  and  subse- 
quently by  1  &  2  Vict.  c.  110,  until  the  year  1861, 
when  it  was  abolished  by  24  k,  25  Vict.  c.  134, 
s.  1,  and  it^  jurisdiction  transferred  to  the  Court 
of  Bankruptcy.  See  Perkins,  Ex  parte,  34  L.  J., 
Bk.  37  ;  11  Jur.,  N.  S.  895  ;  12  L.  T.  784  ;  13 
W.  R.  1001. 

The  5  &  6  Vict.  c.  116,  amended  by  7  &  8  Vict, 
c.  96,  enabled  persoju  not  being  traders  within 
the  meaning  of  the  statutes  relating  to  bank- 
rupts, or  being  traders  within  the  meaning  of 
those  statutes,  but  owing  debts  amounting  on  the 
whole  to  less  than  3002.,  to  be  petitioners  for 
protection  from  process,  by  presenting  a  petition 
in  a  form  prescribed,  to  any  court  or  district 
court  of  bankruptcy  within  the  district  in 
which  the  petitioners  resided  twelve  calendar 
months,  without  Tiotice  being  given  to  their 
creditors,  or  in  the  London  gazette,  or  any 
newspaper. 

The  jurisdiction  in  these  matters  was  tranS' 

ferred  to  the  Insolvent  Debtors'  Court,  and  to 

the  county  courts,  by  10  k  11   Vict.  c.   102, 

and  was  vested  in  them  ^  24  &  25  Vict.  c.  134, 

8.3. 
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2.  Pebsonb  entitled  to  Benefit. 

Infiuiti.] — Where  an  infant  tenant  in  tail  took 
the  benefit  of  the  49  Geo.  3.  c.  115,  his  estate  tail 
did  not  pass  to  his  assignees,  because  he  could 
not  be  legally  in  custody  for  debt.  Burton  v. 
Ilaicorthy  5  Madd.  50. 

Married  Women.] — ^A  married  woman  in  exe- 
cution with  her  husband,  for  a  debt  contracted 
by  her  before  her  marriage,  was  not  entitled  to 
be  discharged  under  1  Geo.  4,  c.  119,  as  she  was 
not  capable  of  executing  a  warrant  of  attorney, 
and  complying  with  the  other  terms  required  by 
8.  25.  DeacoHy  Ex  parte,  5  B.  A:  A.  759.  And 
see  Chalk  v.  Deacon,  6  Moore,  128. 

Outlawi.] — ^A  prisoner  in  custody  on  a  capias 
utlagatum,  for  non-payment  of  damages  and 
costs,  might  be  dischai^d  under  the  7  Geo.  4, 
c.  67,  without  a  previous  reversal  of  his  outlawry. 
Hamlin  v.  Crouley,  8  A.  &  E.  677  ;  3  N.  &  P. 
643  ;  1  W.,  W.  iL  H.  502. 


3.  Assignment. 

Warrant  of  Attorney  to  ProTiiional  Aetignee.  ] 
— The  judgment  confessed  by  an  insolvent  under 
1  &  2  Vict.  c.  1 10,  s.  87,  operated  to  protect  him 
from  the  ordinary  remedy  of  a  creditor  by  action, 
but  did  not  extinguish  the  remedy  by  distress. 
Phillip/t  V.  Skervillfiy  6  Q.  B.  944  ;  14  L.  J.,  Q.  B. 
144  ;  9  Jur.  179. 

The  7  Geo.  4,  c.  57,  s.  57,  requiring  an  insolvent 
debtor  to  execute  a  warrant  of  attorney  to  autho- 
rize the  entering  up  judgment  against  him,  and 
empowering  the  Insolvent  Court  to  permit  execu- 
tion to 'be  taken  out  if  the  insolvent  died  leaving 
assets,  did  not  give  power^to  enter  up  judgipent 
after  the  death  of  the  insolvent ;  and  the  court 
set  aside  a  judgment  entered  up  on  it  after  the 
death  of  the  insolvent.  Harden  v.  Foritythj  4  P. 
&  D.  547  ;  1  Q.  B.  177  ;  5  Jur.  576  ;  1  Am.  & 
Hodges,  269. 

Where  a  judgment  was  entered  up  upon  a 
warrant  of  attorney,  the  property  of  the  insol- 
vent did  not  vest  in  the  assignees,  but  was  only 
a  charge,  and  could  not  be  realized  without  suit. 
Seymour  v.  Lucas,  8  W.  R.  599. 

ProTitional  Aiiignee.] — The  provisional  as- 
signee of  an  insolvent  debtor  might  sell  his 
reversionary  interest  without  an  order  of  the 
court,  under  1-  &  2  Vict.  c.  110,  s.  42.  Stu/rgu 
V.  Evant,  2  H.  &  C.  964  ;  9  L.  T.  774 :  12  W. 
B.  436. 

A  provisional  assignee  is  entitled  to  charge 
against  the  estate  of  an  insolvent  all  costs  and 
charges  properly  incurred  by  him  for  the  purpose 
of  realizing  or  administering  the  estate,  but  is 
not  justified  in  incurring  costs  for  the  purpose  of 
realizing  the  estate  at  any  time  at  which  he 
had  in  his  hands  property  of  the  insolvent 
Buflicient  to  satisfy  his  creditors  and  pay  the 
costs  then  due.  Perkins,  Ex  parte,  34  L.  J., 
Bk.  37;  llJur.,  N.  S.  895;  12  L.  T.  784;  13 
W.  R.  1001. 

Yeiting  Order.] — ^The  assignee  of  an  msolvent 
debtor  on  his  acoeptanoe  of  the  appointment, 
had  vested  in  him  all  the  estate  of  the  insolvent, 
from  the  date  of  the  vesting  order.  Torke  v, 
Broum,  10  M.  &  W.  78  ;  2  D.,  N.  S.  283. 


The  effect  of  7  Geo.  4,  e.  57,  was  to  vest  in  the 
assignee  all  the  property  of  the  insolvent,  bat 
subject  to  all  equities  to  which  it  would  be 
liable  in  the  han(&  of  the  insolvent.  Atkhuon, 
In  re,  2  Dc  G.,  M.  &  G.  140  ;  16  Jur.  1003. 

The  vesting  order  of  the  Insolvent  Debtois' 
Court,  under  1  &  2  Vict  c.  110,  s.  37,  had  the 
same  legal  operation  as  the  assignment  to  the 
provisional  assignee  had,  for  which  it  was  sub- 
stituted. Woodland  v.  Fuller,  3  P.  &  D.  670 ; 
4  Jur.  743 ;  11  A.  &  E.  869. 

Beyetting  of  Property  in  Debtor.] — By  virtue 
of  1  &  2  Vict,  c  110,  s.  44,  upon  the  disduuge 
out  of  custody,  by  the  consent  or  default  of  Ids 
detaining  cr^tor,  of  an  insolvent  debtor,  as  to 
whose  estate  and  effects  a  vesting  order  had  been 
made  by  the  Insolvent  Debtors*  Court  the  right 
of  property  in  his  estate,  money  and  effects  was 
at  once,  and  without  any  further  order  of  the 
Insolvent  Court,  divested  out  of  the  assignees  ol 
the  estate,  and  revested  in  the  debtor.  Crrange 
V.  Trickett,  2  Bl.  &  Bl.  396  ;  21  L.  J.,  Q.  B.  26 ; 
16  Jur.  287. 

If  a  vesting  order  was  made  in  the  case  of  a 
prisoner  who  petitioned  the  court,  his  discharge, 
by  default  of  the  detaining  creditor,  without 
any  adjudication  being  made,  did  not  of  itself 
render  void  the  vesting  order.  Kemot  v.  PUtu^ 
2  El.  k  Bl.  421 ;  23  L.  J.,  Q.  B.  33  ;  17  Jur.  932 
—Ex.  Ch. ;  8,  Pt  Tudway  v.  Jones,  1  •  Kay  k 
Johnson,  691  ;  24  L.  J.,  Ch.  607. 

Gopyholdi.] — The  clauses  of  the  act  which  pro- 
vided that,  in  case  the  insolvent  shall  be  entitled 
to  any  copyhold  or  customary  estate,  the  assign- 
ment to  or  certified  copy  of  the  appointment  of 
the  assignee  shall  be  entered  on  the  oourt  roll  of 
the  manor,  and  that  the  assignee  shall,  with  all 
convenient  speed,  make  sale  of  all  the  estate  and 
effects  of  the  insolvent,  were  not  mandatory,  but 
were  directory  only.     Cole  v.  Coles,  6  Hare,  617. 

Sitatei  Tail.]— In  •  1825,  an  insolvent  was 
entitled  to  an  equitable  estate  tail  in  ronainder 
in  real  estate,  and  he  then  executed  an  assign- 
ment of  all  his  property  to  his  assignees  in  insol- 
vency. In  1826,  he  became  entitl^tothe  estate 
tail  in  possession.  In  1831,  he  became  bankmpt, ' 
when  he  and  the  commissioners  in  bankruptcy 
executed  a  disenteiling  deed  of  the  real  estete, 
and  it  was  conveyed  to  the  assignees  in  bank- 
ruptey.  The  insolvent  died  in  1844,  leaving 
issue  capable  of  inheriting  the  estate  imder  the 
original  entail,  if  not  barred : — Held,  that  4  Geo. 
4,  c.  119,  8.  4,  and  the  assignment  of  1836, 
affected  only  such  extent  of  interest  in  the  real 
estate  as  the  insolvent  was  then,  at  law  or  in 
equity,  able  to  convey  without  a  fine  or  reooveiy, 
or  would  have  been  so  if  there  had  been  no  in- 
solvency ;  and  that,  as  the  insolvent  couM  not 
then  have  so  conveyed  this  estate  tail,  the 
assignee  in  insolvency  was  only  entitled  to  the 
estate  during  the  life  of  the  insolvent.  Stwryis 
V.  iror«<;,  2  De  G.,  F.  &  J.  223  ;  29  L.  J.,  Oh.  766 ; 
6  Jur.,  N.  8. 766. 

Eeeledaitieal  liYiagi.]— A  sequestration  ob- 
tained by  the  assignees  A  an  ineolvent  incom- 
bent  operated  only  from  the  time  of  pnbliealioii, 
and  did  not  entitle  the  assignees  to  the  amars  of 
composition  for  tithes  due  before  pabUcatioB. 
Waite  V.  Bishop,  1  C,  M.  &  R.  605 ;  8  D.  P.  C 
234  ;  5  Tyr.  90. 
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LeMM.! — ^A  lease  made  to  a  person  who  took 
the  benefit  of  the  1^2  Vict.  c.  110,  remained 
Tested  in  him  until  taken  to  by  the  assignees,  or 
given  up  to  the  landlord.  BUh&p  t.  Bedford 
Charity  {Trutteei),  1  El.  &  El.  697 ;  29  L.  J., 
Q.  B.  53 ;  6  Jur.,  N.  8.  220— Ex.  Ch. 

Pemloiu.] — ^An  annuity  granted  to  a  commis- 
sioner of  bankruptcy  under  1^2  Will  4,  c.  56, 
and  5  &  6  Vict.  c.  122,  passed  to  his  assignee 
under  1  &  2  Vict.  c.  110,  s.  66.  Spoonery.  Payne, 
4  Ex.  138  ;  18  L.  J.,  Ex.  401 ;  5.  C  in  Chancery, 

1  De  G.,  M.  t  G.  383 ;  21  L.  J.,  Ch.  791 ;  16 
Jut.  367. 

A  pension  during  his  Majesty^s  pleasure, 
granted  by  order  in  council  for  past  services  as 
advocate  of  the  Admiralty,  and  chiurged  on  the 
navy  estimates,  might  be  appropriated  under  the 
7  Geo.  4,  c.  57,  s.  29,  with  the  consent  of  the 
Lords  of  the  Admiralty,  for  payment  of  creditors. 
Battine,  Eft  parU,  4  B.  &  Ad.  690  ;  1  N.  &  M. 
579. 

Hononrs.! — Diplomas  conferring  degrees  and 
honours  and  certificates  from  medical  institutions 
and  practitioners  did  not  pass  to  the  provisional 
assignee  by  the  vesting  order.  Kemot  v.  Gattlin, 

2  £1.  &  Bl  790. 

Troft  Property.]— Under  1  Geo.  4,  c.  119, 
nothing  passied  to  the  assignee  in  which  the 
insolvent  was  not  beneficially  interested.  Sims 
T.  Thmnoi,  12  A.  &  B.  536  ;  4  P.  &  D.  233  ;  4 
Jut.  1181 ;  8,  P.,  Straehan  v.  ThomaSy  4  P.  &  D. 
229  ;  4  Jar.  1183. 

Thinga  in  Action— Vagliganea  of  Attorney.]— 
A.,  being  sued  by  B.,  retained  C,  an  attorney,  to 
defend  him.  By  C.'s  negligence,  a  judgment  was 
obtained  against  A.,  upon  which  he  (being  then 
in  custody)  was  charged  in  execution  for  a  large 
sum,  and  was  put  to  expense  in  endeavouring  to 
procure  his  rdease,  and  to  reverse  the  judgment 
by  writ  of  error: — Held,  that  this  was  not  a 
cause  of  action  which  missed  to  A.'s  assignees 
upon  his  insolvency.  Wetherell  v.  Julius,  10 
C.  B.  267  ;  19  L.  J.,  C.  P.  367  ;  14  Jur.  700. 

But  where  a  beneficed  clergyman  brought  an 
action  against  his  attorneys  for  having,  through 
their  negligence  and  want  of  skill,  permitted  a 
-writ  of  sequestrari  facias  to  remam  in  force 
against  him  longer  than  was  necessary,  whereby 
he  during  that  time  lost  the  rent,  tithes,  and 
profits  of  his  living: — ^Held,  that  this  was  a 
cause  of  action  which  passed  to  A.'s  assignees 
upon  his  insolvency.    lo, 

- — -  Contraot]— A  declaration  stated  that  the 
plaintijS  and  R.  were  in  possession  of  documents 
and  information  to  prove  that  the  defendant  was 
entitled  to  property,  of  which  he  was  not  aware, 
and  proposed  to  give  him  all  the  documents  and 
information  in  their  possession  on  his  agreeing 
to  pay  them  each  one-fifth  of  the  propei^  if  it 
sfaAuld  actually  come   into  his  possession ;  to 
iprliich  the  defendant  assented ;  and  thereupon 
an  agreement  was  signed  between  the  parties, 
wbereby  the  defendant  agreed,  that  if  by  the 
documents  and  information  he  should  actually 
l^ecome  possessed  of  any  property  not  in  his 
poasession,  and  that  he  did  not  know  of,  he  would 
pci.y  to  each  one-fifth  of  the  value  of  the  pro- 
perty recovered ;  that  if  the  defendant  did  not 
'become  possessed  of  any  property  he  should  not 


be  called  upon  to  pay  any  money ;  and  that  if 
he  did  not  think  proper  to  proceed  to  recover 
the  property  he  would  return  the  papers,  and 
thereupon  ■  the  agreement  should  be  cancelled. 
A  plea,  that  after  making  the  promise,  the  plain- 
tin  petitioned  the  Insolvent  Debtors'  Court,  and 
that  a  vesting  order  was  made,  whereby  all  his 
property  vest^  in  the  assignee,  was  a  bar  to  the 
action,  as  the  plaintifTs  interest  in  the  contract 
was  valuable  property,  which  vested  in  the 
assignee  without  his  interfering  to  claim  it. 
Sprye  v.  Porter,  7  El.  &  Bl.  68  ;  26  L.  J.,  Q.  B. 
64  ;  3  Jur.,  N.  8.  330. 

A  declaration  stated  that  the  plaintiff  was  a 
printer,  and  that  the  sheriff  seized  his  goods 
under  a  fi.  ib.  issued  by  the  defendant,  and  that 
in  consideration  of  the  defendant  withdrawing 
the  execution,  the  plaintiff  agreed  to  deliver  to 
him,  as  a  security,  a  printing-machine,  which  he 
was  to  be  at  liberty  to  remove,  with  a  power  to 
the  plaintiff  to  redeem  it  on  payment  of  160^ 
within  fourteen  days  ;  and  alleged  as  a  breach 
that,  although  within  fourteen  days  the  plaintiff 
offered  to  pay  1501,,  the  defendant  rerused  to 
redeliver  the  printing-machine,  whereby  he  lost 
great  profits  which  he  would  have  made  by 
its  use,  and  his  whole  trade  and  business  were 
ruined  and  stopped,  and  he  became  insolvent. 
The  defendant  pleaded  that  after  the  accruing 
of  the  causes  of  action,  the  plaintiff  became 
insolvent,  and  his  estate  and  effects  were  vested 
in  the  provisional  assignee : — Held,  that  this  plea 
"was  good,  without  averring  that  the  assignee 
had  interfered.  Stanton  v.  Collier,  3  £1.  k  Bl. 
274 ;  2  C.  L.  R.  1151  ;  23  L.  J.,  Q.  B.  116  ;  18 
Jur.  660. 

Held,  also,  that  the  cause  of  action  stated  in 
the  declaration  was  an  entire  cause  of  action, 
which  touched  the  personal  estate  of  the  insol- 
vent, and  therefore  passed  to  the  assignee.    lb, 

Ezooptod  Artioles.]— Under  1  &  2  Vict.  c.  110, 
s.  37,  it  was  not  a  condition  on  the  non-vesting 
in  the  assignee  of  privileged  articles  of  the 
insolvent,  not  exceeding  the  value  of  20^.,  that 
those  articles  should  be  specified  by  him  in  his 
schedule.  Willsmer  v.  JacJUin,  1  B.  &  S.  641  ; 
31  L.  J.,  Q.  B.  1  ;  8  Jur,,  N.  S.  96  ;  5  L.  T.  262  ; 
10  W.  R.  12. 

An  insolvent  seeking  to  except  his  wearing 
apparel,  bedding,  and  other  necessaries,  and  his 
working  tools  and  implements,  under  the  value 
of  20/.,  from  the  operation  of  7  &  8  Vict.  c.  96, 
s.  9,  must  in  his  schedule  have  specified  each 
article  and  ite  value.  Taylor  v.  Boberts,  1  H. 
&N.  96. 

It  was  not  enough  to  state  generally  the 
character  of  the  goods,  and  a  gross  sum  as  their 
value.    lb. 

No  action  would  lie  against  a  sheriff  for  taking 
in  execution  under  a  fi.  fa.  the  bedding  and 
other  articles  of  an  insolvent  debtor  who  had 
petitioned  under  5  &  6  Vict  c.  116,  and  7  &  8 
Vict,  c  96  ;  but  if  the  goods  were  protected  from 
seizure,  the  remedy  was  by  application  to  the 
court  for  an  order  to  the  sheriff  to  restore  them. 
Rideal  v.  Fort,  11  Ex.  847;  25  L.  J.,  Ex. 
204. 

Fraudulent  Proforonoe  and  OonToyanoo.]— A 

transfer  made  by  debtor  upon  apprehension  of 
arrest  was  not  fraudulent  and  void  as  voluntary. 
Corbovld  v.  BroadhMrtt,  1  M.  &  Bob.  189. 
In  order  to  shew  that  a  conveyance  of  property 
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by  an  insolvent  to  his  creditors  was  not  a  voltin- 
taiy  and  f raudalent  conveyance,  it  was  sujfficient 
to  prove  that  it  was  given  by  the  insolvent  in 
consequence  of  a  bon&  fide  demand  made  on  him 
by  the  creditor  for  payment ;  and  it  was  not 
necessary  to  give  evidence  of  any  more  direct 
pressure  upon  him  for  that  purpose.  Morgan  or 
Afogg  V.  Baker,  4  M.  &  W.  349  ;  1  H.  &  H.  461  ; 
2  Jur.  1068  ;  S.  P.,  Amell  v.  Hearij  1  M.  &  Scott, 
151  ;  8  Bing.  87. 

A  debtor  in  embarrassed  circumstances  gave  to 
a  favoured  creditor  (within  three  months  before 
the  commencement  of  imprisonment)  a  warrant 
of  attorney,  under  which  the  creditor  afterwards 
entered  up  judgment,  and  seized  the  debtor's 
goods.  The  debtor  subsequently  petitioned  the 
Insolvent  Court,  and  was  declared  insolvent,  and 
an  assignee  was  appointed  : —  Held,  that  the 
warrant  of  attorney  was  voidable  as  against  the 
assignee,  under  I  k2  Vict.  c.  110,  s.  59,  but  that 
the  assignee  could  not  treat  the  seizing  and  sell- 
ing of  the  goods  as  an  act  of  conversion  com- 
mitted against  himself,  as  assignee,  and  proceed 
upon  it  as  in  trover  against  the  execution  creditor. 
Yofing  V.  Billiter,  8  H.  L.  Cas.  682 ;  30  L.  J., 
Q.  B.  153  ;  7  Jur.,  N.  S.  269  ;  S,  C,  in  Ex.  Ch., 
6  El.  &  Bl.  1  ;  25  L.  J.,  Q.  B.  169  ;  2  Jur.,  N.  S.  438. 

4.  Opebation  op  Discuabge. 

DebU  and  Liabilities.  j^Under  1  &  2  Vict, 
c  110,  8.  69,  the  words  "debts  growing  due," 
meant  debts  ascertained  and  payable  in  futuro. 
Sh^ltm  V.  Mott,  5  Ex.  231  ;  19  L.  J.,  Ex.  243. 

The  adjudication  of  the  commissioner  under 
1  &  2  Vict.  c.  110,  s.  90,  discharged  the  insolvent 
from  all  debts  due  or  growing  due  at  the  time  of 
the  petition  to  creditors,  or  to  persons  claiming 
to  be  creditors.  Berry  v.  Inoin,  8  C.  B.  532  ;  7 
D.  &  L.  282  ;  19  L.  J.,  C.  P.  110. 


Breaeh  of  Tnut.] — ^The  discharge  of  an 


insolvent  extended  to  a  breach  of  trust,  although 
the  amount  due  in  respect  of  it  might  not  be 
ascertained  except  by  a  decree  made  subsequently 
to  the  discharge.  Thowpton^y,  Finch ^  8  De  G., 
Mac.  &  G.  560. 


Contingent   Liabilities.] — A  contingent 


debt  was  not  barred  by  a  discharge.  Hawker 
V.  Ilalletpell,  8  De  G.,  Mac.  &  G.  318  ;  25  L.  J., 
Ch.  357  ;  2  Jur.,  N.  S.  627. 

Where  A.  purchased  of  B.  his  business  of  an 
attorney,  the  purchase-money  to  be  paid  by  two 
instalments,  and  the  conveyance  contained  a  pro- 
viso, giving  A.  the  power,  within  a  limited  time, 
either  of  completing  the  purchase  or  giving  B. 
notice  of  his  abandonment  of  the  contract,  in 
which  case  B.  was  to  repay  501.  of  the  purchase- 
money  : — Held,  that  B.*s  discharge,  before  the  ex- 
piration of  the  time  limited  for  giving  such  notice, 
was  no  answer  to  an  action  to  recover  back  the 
50Z.  after  such  notice  given,  for  that  it  was  not  a 
contingency  capable  of  valuation  at  the  time  of 
the  insolvency.  Brown  v.  Fleetwood,  5  M.  &  W. 
19  ;  7  D.  P.  C.  387  ;  2  H.  &  H.  6  ;  3  Jur.  289. 


Premiums  on  Insurance.] — ^A  party  who 


covenanted  to  pay  the  premiums  on  a  policy  of 
insurance  upon  his  life,  effected  before  his  dis- 
charge, and  to  keep  the  same  on  foot,  was  not 
discharged  from  such  covenant  by  the  operation 
of  1  &  2  Vict.  c.  110,  s.  90.  Fleteher  v.  Turk, 
13  L.  J.,  Q.  B.  43 ;  8  Jur.  186  ;  S,  P.,  Bennett  v. 


Bvrfon,  4  P.  &  D.  313 ;  12  A.  &  K.  657  ;  4  Jnr 
1085.    See  Allard  v.  Kimhcrley,  12  M.  &  W.  410 

1  D.  &  L.  635  ;  13  L.  J.,  Ex.  107. 

Surety  for  Annuity.] — A  surety  upon  an  an- 
nuity bond,  who  had  become  insolvent,  and  ob- 
tained a  final  order  for  protection,  was  not  pro- 
tected thereby  from  being  afterwards  sued  upon 
his  bond,  on  default  of  the  grantor,  for  instal- 
ments accrued  subsequently  to  the  filing  of  sach 
petition ;  for  the  liability  of  the  surety  on  the 
bond,  before  default  of  his  principal,  was  not  a 
debt  of  the  surety,  within  5  &  6  Vict.  c.  1 16,  s.  10 ; 
and  7  &  8  Vict.  c.  96,  s.  25,  applied  only  to  the 
liability  of  the  grantor  of  an  annuity,  and  not  to 
the  liability  of  his  surety.  Thompson  v.  Wkatlejf, 
16  Q.  B.  189  ;  20  L.  J.,  Q.  B.  86  ;  16  Jur.  675. 

Liability  to  Surety  who  pays  after  Bib. 

ch^^rge.] — A  dischai^e  of  the  principal  did  not 
exonerate  him  from  the  claim  of  a  surety  on  a 
bond,  in  respect  of  payments  subsequently  made 
under  it  by  the  latter.  Emery  v.  Clark,  2  C.  R, 
N.  S.  582. 

The  discharge  of  an  insolvent  debtor  was  no 
release  of  a  debt  created  by  the  iiayment  by  a 
surety,  after  the  discharge,  of  a  bill  of  exchange, 
the  consideration  for  which  was  inserted  in  the 
schedule  as  a  debt  for  money  lent  due  to  the 
payee.    Lit  ten  v.  Dalton^  17  C.  B.,  N.  S.  178. 

Unliquidated  Damages.] — The  dischaige 

of  an  insolvent  did  not  operate  to  release  him 
from  a  claim  for  unliquidated  damages  for  not 
redelivering  mining  shares  pursuant  to  a  contract 
for  that  purpose.     Owen  v.  Routh,  14  C.  B.  327 ; 

2  C.  L.  R.  365  ;  23  L.  J.,  C.  P.  105  ;  18  Jur.  366. 

Fine  on  ConTietlon.] — ^A  prisoner  was  not 

discharged  from  a  fine  on  a  conviction  for  per- 
jury.   Bern  V.  Norrii,  4  Burr.  2142. 

Debt  due  by  Wife.] — To  an  action  against 

husband  and  wife  for  a  debt  due  from  the  wife 
before  coverture,  the  husband's  discbaiige  was  a 
good  plea.  Loekwood  v.  Salter,  5  B.  &  Ad.  303 ; 
2  N.  &  M.  255. 

Diseharge  of  Wife  before  Maniage.]— 

The  dischaige  of  a  wife  before  marriage  was  a 
bar  to  an  action  against  husband  and  wife  in  re- 
spect of  one  of  the  scheduled  debts.  Storr  v. 
Lee,  9  A.  &  E.  868  ;  1  P.  &  D.  633. 

Sight  of  Distress.] — A  landlord's  remedy  of 
distress  for  rent  due  before  the  commencement  of 
a  tenant's  imprisonment,  was  not  extinguished  by 
the  tenant's  petition  and  dischaige,  though  the 
amount  of  rent  was  inserted  in  his  schednle  as  a 
debt  due  to  the  landlord,  and  the  distress  was 
not  made  until  after  the  discharge.  I^killipi  t. 
Sherville,  6  Q.  B.  944 ;  14  L.  J.,  Q.  B.  144 ;  9 
Jur.  179. 

Debt  diseharged  oannotbe  8et-o£] — ^Altfaosqe^ 
a  discharge  did  not  operate  as  a  complete  extin- 
guishment of  a  scheduled  debt,  the  creditor  w« 
not  entitled  to  plead  such  debt  by  way  of  set-off 
to  an  action  against  him  by  the  insoiTent  for  a 
demand  accruing  subsequently  to  his  dischaife. 
Francis  v.  Bodeworth,  4  C.  B.  202  ;  17  L.  Jn 
C.  P.  185. 

Xrrors  in  Sehedule  of  DebtSr-Wrong  Anumnt] 
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—An  insolvent  debtor  inserted  a  creditor  in  his 
schedule,  but,  by  mistake  and  without  fraud, 
stated  the  debt  to  be  32.,  whereas,  in  fact,  it  was 
7/.: — Held,  that,  inasmuch  as  the  creditor  was 
thereby  deprived  of  the  benefit  of  the  notice  to 
be  given  to  creditors  for  5Z.  and  upwards,  under 
1  &  2  Vict,  c  110,  8. 71,  this  was  not  a  case  within 
the  protection  of  the  93rd  section,  and  the  debtor's 
discharge  was  no  bar  to  an  action  for  this  debt. 
HoylM  V.  Blare,  14  M.  &  W.  387  ;  15  L.  J„  Ex.  28. 
To  a  plea  of  set-off,  the  plaintiff,  as  to  19/.  3«.  2d,, 
repli^  a  discharge  from  a  debt  of  19Z.  3«.  2^., 
and  averred,  that  he  subscribed  a  schedule  con- 
taining a  full  and  true  description  of  the  debt  of 
19/.  3«.  2d. ;  and  upon  this  averment  issue  was 
taken.  The  schedule,  however,  when  produced  in 
evidence,  contained  a  debt  of  6/.  10«.  due  to  the 
defendant : — Held,  that  the  plaintiff  was  not  en- 
titled to  a  verdict,  inasmuch  as  there  was  no  ex- 
planation of  the  difference  between  the  amount 
of  the  debt  inserted  and  of  the  debt  claimed. 
MaiU  V.  Ba}j$,  2  D.  &  L.  964 ;  14  L.  J.,  Q.  B.  231 ; 
9  Jur.  1108. 


Omiitiozi  of  ene  of  two  Dobtt.] — A  party 


An  insolvent  in  his  schedule  described  a  debt 
as  being  due  to  "Messrs.  Brown  &  Janson, 
bankers,  32,  Clement's-lane,  City ;"  the  correct 
address  of  Messrs.  Brown  and  Janson  was  No.  32, 
Abchurch-lane,  and  the  notice  of  the  hearing  had 
been  duly  served  at  that  place  : — Held,  although 
Messrs.  Bi-own  denied  having  received  it,  that  the 
description  in  the  schedule  was  a  sufficient  com- 
pliance with  the  1  &  2  Vict  c.  1 10,  s.  69.  Bromn 
V.  Thompsim,  17  C.  B.  245  ;  25  L.  J.,  C.  P.  55. 


Bills  of  Ezohang^  and  Promisfory  Kotes-^ 


who  owed  another  two  distinct  debts  was  dis- 
charged as  an  insolvent  debtor,  having  inserted 
only  one  of  those  debts  in  his  schedule  : — Held, 
that  he  was  not  discharged  from  the  other  debt, 
and  might  be  sued  for  it.  Leward  v.  Baker ^  15 
M.  &  W.  202 ;  15  L.  J.,  Ex.  177  ;  10  Jur.  226  ; 
S,  P.,  Tyers  v.  Stunt,  7  Scott,  349. 


Error  not  Frandulont.] — In  February, 


1846,  the  defendant  executed  a  warrant  of  attor- 
ney to  secure  to  the  plaintiff  100/.,  upon  which 
judgment  was  entered  up,  and  execution  levied  to 
the  amount  of  50/.  In  August,  1 847,  the  defendant 
obtained  an  order  for  protection  under  5  &  6  Vict. 
c.  116,  and  7  &  8  Vict  c.  96,  and  in  his  schedule 
the  consideration  for  the  warrant  of  attorney 
was  stated  to  be  about  70/.,  and  the  balance  due 
upon  it  about  50/.  In  October,  1854,  the  plain- 
tiff caused  another  fi.  fa.  to  be  issued  to  levy 
70/.  14j.  lid.,  which  he  alleged  to  be  the  balance 
remaining  due  upon  the  judgment.  Upon  appli- 
cation to  set  aside  this  writ : — Held,  that  the 
order  for  protection  must  be  considered  as  valid 
until  set  aside,  and  that  the  issuing  of  execution 
was  a  violation  of  7  &  8  Vict.  c.  96,  s.  21,  unless 
the  amount  of  the  debt  was  iniiccurately  stated 
in  the  schedule  by  "  culpable  negligence,  fraud 
or  evil  intention  "  on  the  part  of  the  defendant. 
Brook  V.  Chaplin,  4  El.  k  Bl.  835 ;  24  L.  J.,  Q.  B. 
188  ;  1  Jur.,  N.  S.  690. 

Wrong   Dosoriptlon    of    Oroditors.] — A 

party,  having  become  security  for  another  person 
to  the  plaintiffs,  became  insolvent,  and  obtained 
his  discharge.  In  the  list  of  creditors  in  his  sche- 
dule, he  described  the  plaintiffs  as  Birchring  and 
Parmetcr,  brewers,  Bunham,  Norfolk,  their  names 
and  description  being  Bircham  k  Parmeter, 
brewers,  Beepham,  Norfolk.  Runham  is  a  small 
village  thirty-five  miles  distant  from  Beepham, 
and  in  another  post  delivery.  The  plaintiffs 
never  received  any  notice  whatever  of  the 
insolvency :— Held,  that  the  inaccuracy  was 
8uch  as  to  amount  to  a  substantial  misdescrip- 
tion ;  that  therefore  there  was  no  full  and  true 
dttcription  of  the  plaintiffs  in  the  schedule  as 
required  by  the  act,  and  that  the  debtor  was  not 
dischiu^ed  from  the  debt.  Biroham  v.  Walker, 
I  L.  T,  191— Ex.  Ch. 


Omisfion  of  Holder's  Kamo.  ]— The  discharge  of  an 
insolvent  debtor  from  a  debt,  in  respect  of  which 
he  had  accepted  a  bill  of  exchange^  was  no  dis- 
charge as  to  the  bill  in  the  hands  of  a  third  per- 
son, unless  the  holder's  name  was  inserted  in  the 
schedule,  or  stated  therein  that  he  was  unknown. 
Beck  V.  Beverly,  11  M.  &  W.  845  ;  *S'.  P.,  Lam- 
hert  V.  Smith,  11  C.  B.  368  ;  2  L.,  M  &  P.  446  ; 
20  L.  J.,  C.  P.  195. 

Kiidosoription  of  Bill.]— A  debtor  was 


protected  from  payment  of  a  bill  if  he  described 
it  substantially  in  his  schedule,  though  inaccu- 
rately as  to  amount  or  length  of  time  for  which 
it  was  drawn,  provided  such  misdescription  was 
not  intentional  or  fraudulent.  Booth  v.  Cold- 
man,  1  El.  k  El.  414  ;  28  L.  J.,  Q.  B.  137  ;  5  Jur., 
N.  8.  844. 

A  debtor  entered  in  his  schedale  a  bill  of  ex- 
change as  follows  :  "Mr.  Worman,  129,  Sloane- 
street,  Chelsea,  attorney's  clerk.  Bill  of  ex- 
change for  45/.,  drawn  by  S.  O'G.  for  (my  use),  and 
accepted  by  me ;  dated  about  November,  1858, 
at  six  months."  The  bill  was  dated  the  30th 
October,  1858,  and  was  drawn  by  the  debtor,  and 
accepted  by  S.  O'G. :— Held,  that  the  bill  was 
sufficiently  described  to  discharge  the  debtor  in 
an  action  on  the  bill.  Romillio  v.  HaXahan,  1  B. 
&  S.  279  ;  2  P.  &  F.  418  ;  30  L.  J.,  Q.  B.  231  ;  8 
Jur.,  N.  S.  11  ;  4  L.  T.  402;  9  W.  B.  737. 


Omission  with  Consont  of  Creditor.] — 


One  who  petitioned  for  protection  under  5  &  6 
Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  omitted  a  debt 
from  his  schedule,  with  the  knowledge  and  con- 
sent, and  through  the  contrivance  and  procure- 
ment of  the  party  to  whom  it  was  owing ;  the  debt 
was  barred.  Wilkin  v.  Manning,  9  Ex.  575  ;  2 
C.  L.  B.  563  ;  23  L.  J.,  Ex.  174  ;  18  Jur.  271. 

Giving  new  Soonrity  for  diseharged  Dobt.] — 
A  defendant  mortgaged  to  B.  premises  as  a 
security  for  money  lent,  and  B.  obtained  a 
judgment  against  him  for  the  principal  and 
interest.  The  mortgage  debt  was  afterwards 
assigned  \  to  the  plaintiff  in  trust.  The  de- 
fendant took  the  benefit  of  the  Insolvent 
Debtors'  Act,  and  the  mortgage  debt  and  judg- 
ment were  inserted  in  his  schedule.  In  order 
to  get  rid  of  the  judgment  he  afterwards  agreed 
with  the  plaintiff  to  pay  a  part  of  the  principal 
and  interest  due  on  the  mortgage,  and  to  join 
with  a  surety  in  a  bond  for  payment  of  the 
remainder  by  instalments.  The  money  having 
been  paid,  and  the  bond  given,  satisfaction  of 
the  judgment  was  enter^  up.  The  plaintiff 
sued  the  defendant  on  the  bond,  and  the  jury 
found  that  in  making  the  agreement  the  de- 
fendant's intention  was  to  purchase  the  i^ain- 
tiff*s  interest  in  the  mortgaged  premises  and  get 
rid  of  the  judgment : — Held,  that  the  transac- 
tion was  not  a  new  contract,  or  security  for 
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payment  of  a  debt,  in  respect  of  which  the 
defendant  had  been  discharged,  within  1  &  2 
Vict  c.  110,  s.  91.  AmbroM  v.  Cook,  2  H.  & 
N.  73  ;  26  L.  J.,  Ex.  278. 

A  new  securitj  given  to  a  creditor  by  an  in- 
solvent petitioner  under  5  &  6  Vict.  c.  116,  upon 
his  agreeing  not  to  oppose  the  granting  of  the 
final  order  for  protection,  could  not  be  enforced, 
although  the  commissioner  required  the  insolvent 
to  make  an  arrangement  with  the  creditor,  and 
adjourned  the  |)etition  for  that  express  purpose, 
and  intimated  that  no  final  order  would  be  made, 
unless  such  an  arrangement  were  effected,  and 
was  privy  to  and  consented  to  the  new  security 
being  delivered  on  account  of  the  old  debt. 
Ilumphreysv,  Welling,  32  L.  J.,  Ex.  33 ;  6  L.  T. 
250. 

5.  Protection  pbom  Peocess. 

Interim  Order.] — An  interim  order  for  pro- 
tection extended  to  an  attachment  for  non- 
payment into  the  Court  of  Chancery  of  a  sum 
of  money  by  a  defaulting  trustee.  Wyllie  v. 
Oreen,  I  De  G.  &  J.  410  ;  26  L.  J.,  Ch.  839 ;  3 
Jur.,  N.  S.  1046. 

And  protected  only  such  property  of  an  insol- 
vent as  would  pass  to  and  be  distributed  by  his 
assignees.  Parry  v.  Jonet,  1  C.  B.,  N.  8.  399  ; 
26  L.  J.,  C.  P.  36  ;  2  Jur.,  N.  S.  1190. 

An  interim  order  protected  the  insolvent  from 
arrest  on  a  ca.  sa.  upon  a  judgment  against  him  for 
a  debt  contracted  since  the  filing  of  his  petition, 
although  the  finid  order  did  not.  WallinaeT  v. 
Gumey,  11  C.  B.,  N.  S.  182  ;  31  L.  J.,  C.  P.  65  ; 
8  Jur.,  N.  S.  513 ;  8  W.R.  81. 

Final  Order.] — The  final  order  was  only  a  bar 
to  actions  brought  in  respect  of  debts  mentioned 
in  the  schedule.  Phillips  v.  Pidtford,  1  L.,  M.  & 
P.  134  ;  9  C.  B.  469 ;  19  L.  J.,  C.  P.  171 ;  14  Jur. 
272. 

A  final  order  obtained  by  an  insolvent  consti- 
tuted an  absolute  bar  to  as  action  for  the  debt  as 
to  which  it  was  a  motection.  Jaeohs  v.  Hyde, 
Platell  V.  Bevill,  2  Ex.  608  ;  6  D.  &  L.  2 ;  17  L. 
J.,  Ex.  249  ;  12  Jur.  664  ;  overruling  Toomer  v. 
Gingell,  3  C.  B.  322  ;  4  D.  &  L.  182  ;  16  L.  J.,  C. 
P.  265. 

A  final  order  constituted  an  absolute  bar  to  the 
actions  in  respect  of  which  it  was  a  protection, 
though  not  in  terms  an  order  for  distribution 
as  well  as  for  protection.  Markln  v.  Aldrich, 
11  C.  B.,  N.  S.  599  ;  6  L.  T.  747  ;  10  W.  R. 
212. 

The  acts  did  not  authorize  the  assignees  to  take 
profits  of  a  benefice,  there  being  no  provision 
therein  equivalent  to  1  &  2  Vict,  c,  110,  s.  55. 
Ih, 

After  Verdict  and  before  Judgment.] — An  in- 
solvent, against  whom  a  verdict  for  damages,  in 
an  action  of  tort,  had  been  returned,  but  judg- 
ment not  entered  at  the  time  of  the  filing  of  his 
petition,  was  not  protected  by  his  final  order  from 
being  taken  in  execution  under  process  in  respect 
of  such  verdict.  Beavan  v.  Walker,  12  0.  B. 
480  ;  21  L.  J.,  C.  P.  161  ;  16  Jur.  647. 

After   Judgment   and   before    Exocntion.] — 

Where  the  goods  of  an  insolvent  had  been  seized 
under  a  fi.  fa.  issued  upon  a  judgment  signed 
against  him,  and  between  the  cUite  of  the  judg- 
ment and  the  writ  he  had  obtained  an  order  for 


protection  and  distribntion,  the  court,  upon 
motion,  set  aside  the  writ  on  terms.  Turner  v. 
Pidman,  2  Ex.  608. 

6.  Rights  of  Ikbolvents  after  Dischabgs. 

Snrplni  of  Eatato.] — A  debtor,  who  had  been 
discharged  under  1  &  2  Vict.  c.  110,  made  an 
assignment  of  all  his  interest  in  the  suzplos  of 
his  assets  after  payment  of  his  debts  under  the 
insolvency.  He  was  afterwards  again  insolvent, 
and  was  discharged  under  the  Insolvent  Debtors* 
Act: — Held,  that  the  Court  of  Chanceiy  had 
jurisdiction  to  decide  as  between  the  assignee  in 
insolvency  and  the  assignee  of  the  surplus,  on 
their  respective  rights  to  the  surplus,  and  s 
declaration  was  made  accordingly  in  a  suit  in- 
stituted by  the  latter  against  the  former  assignee, 
and  directing  that  the  latter  should  be  at  liberty 
to  apply  to  the  insolvent  court  to  give  effect  to 
the  declaration,  and  that  the  amount  received 
on  such  application  should  be  paid  to  the  credit 
of  the  chancery  suit.  Cook  v.  Stvryis,  3  De  6. 
&  J.  506  ;  28  L.  J.,  Ch.  345  ;  5  Jur.,  N.  S.  475. 

Making  an  order  for  vesting  the  surplus  of  an 
insolvent's  estate,  under  1  &  2  Vict.  c.  1 10,  &  92, 
was  a  judicial  and  not  a  ministerial  act  R^. 
V.  Law,  7  El.  &  Bl.  366  ;  &  C,  nom.  O>ok,  &t 
parte,  29  L.  J.,  Q.  B.  68  ;  6  Jur.,  N.  S.  224. 

A  devisee  of  an  insolvent  debtor  who  had 
taken  the  benefit  of  the  5  &  6  Vict  c.  116,  and 
who  had  obtained  a  release  in  full  from  all  his 
creditors,  was  entitled  to  sustain  a  bill  in  equity 
in  respect  of  surplus  real  property,  which  had 
been  conveyed  by  the  official  assignee,  without 
going  through  the  process  of  applying  to  the  insol- 
vent court  for  an  order  re-vesting  the  property  in 
the  assignee  of  the  insolvent.  Wearix^  y.  ^is, 
6  Dc  G.,  Mac.  &  O.  696  ;  26  L.  J.,  Ch.  15 ;  3  Jur., 
N.  S.  1147.  See  Byson  v.  Hornby,  7  De  G.,  Uac. 
tcQ.  1. 

An  insolvent  debtor,  all  the  claims  against 
whom  have  been  satisfied,  is  not  debarred  from 
suing  for  relief  in  chancery  (in  a  nuitter  which 
the  commissioners  in  bankruptcy  are  incompe- 
tent to  try),  on  the  ground  t^at  he  has  not 
obtained  a  re-vesting  order  in  insolvency,  when 
he  could  only  have  obtained  that  order  upon 
such  terms  as  would  have  been  destructiTe  of  his 
rights.  Troup  v.  Rieardo,  10  Jur.,  N.  S.  1161  ; 
11  L.  T.  399  ;  13  W.  R.  147. 

7.  Effect  of  32  &  33  Vict.  c.  83, 

In  1836,  C.  took  the  benefit  of  the  InsolTcnt 
Act  (7  Geo.  4,  c.  57)  and  obtained  his  dischaige, 
having  executed  a  warrant  of  attorney  upon 
which  judgment  was  entered  up.  Two  creditor' 
assignees  were  then  appointed,  one  being  W.,  a 
creditor.  C.  subsequently  became  three  timei 
insolvent,  and  in  July,  1864,  he  became  bank- 
rupt under  the  Act  of  1849,  sAd  obtained  Mi 
certificate.  He  died  in  January,  1880.  C.  had 
married  the  only  daughter  of  a  man  who  died 
possessed  of  very  considerable  property  a  few 
months  after  his  first  insolvency,  whereapoiD  he 
became  entitled,  in  right  of  his  wife,  to  that 
money,  which  came  into  his  possession  on  her 
death  in  1877.  W.,  the  survivor  of  the  two 
creditors'  assignees  under  the  first  insolTency, 
and  himself  a  creditor,  now  applied  for  leave  to 
prove  his  debt  in  an  action  to  administer  C.'s 
estate  : — ^Held,  that,  under  the  act  to  provide  for 
the  winding  up  of  the  bnainesB  ol  tiie 


r 


BANKEUPTCY— ScotcA. 


1502 


■*.- 


H. 


~.v 


•V 


'«. 


>• 


<• 


♦  » 


33  Vict.  c.  83),  the  close  of 

^^  for  by  B.  15  was  in- 

^  close,  and  that  if  no 

«  the  closing  within 

^encement  of  the 

welve  months 

1*  at  the  ex- 

'^  of  the 

Tt  to 

.o 
tra- 
dliam 


'% 


•  V 


/19 
26; 


30 
30 


V 


^i  in 


matter"  in 
which  some 


H   BANKRUPTCY  OR 
■    '  ^aBSTRATION. 

jrty  of  a  deceased  debtor  has  been 

a  under  2^3  Vict.  c.  41,  the  title  of 

.e,  under  the  sequestration,  is  made  out 

jf  of  the  act  and  warrant,  in  the  manner 

bribed  by  s.  48,  whether  the  property  of  the 

jceased  debtor  was  subject  to  Scotch  bank- 
rupt laws  or  not.    Miller  v.  Ker^  1  C.  &  K.  38. 

Property  of  a  deceased  debtor,  who,  at  the  time 
of  his  death,  resided,  or  had  a  dwelling-house,  or 
carried  on  business  in  Scotland,  and  was  at  the 
time  owner  of  heritable  or  movable  estates  in 
Scotland,  is  liable  to  2  &  3  Vict.  c.  41  ;  and  it  is 
not  necessary  that  the  deceased  debtor  should 
have  been  a  trader  ;  and  the  amount  of  his  herit- 
able or  movable  estate  in  Scotland  at  the  time 
of  his  death  is  immateriaL    lb. 

A.,  who  had  a  warrant  of  protection  imder  2  & 
3  Vict.  c.  41,  s.  17,  was  arrested  whilst  in  London, 
at  the  suit  of  a  creditor  (for  a  debt  within  the 
meaning  of  the  section),  upon  a  judge's  order, 
made  under  1  &  2  Vict.  c.  110,  s.  3,  upon  an  affi- 
davit that  he  was  about  to  leave  England  and  go 
to  Scotland  : — Held,  that  the  going  to  Scotland 
was  not  a  fnga  within  2  &  3  Vict  c.  41,  s.  17, 
which  meant  an  attempt  to  escape  from  the  do- 
minions of  Great  Britain,  and  that  he  was  en- 
titled to  be  discharged.  Jtf*  Oregor  v.  FUkiiij  5  D. 
&  L.  591  ;  2  B.  C.  Rep.  237 ;  17  L.  J.,  Q.  B. 
186. 

A  renewed  warrant  of  protection  from  impri- 
sonment under  2  &  3  Vict.  c.  41,  might  be  signed 
either  by  the  sheriff  or  sheriff's  substitute. 
Jones  V.  Anstrvther,  1  Ex.  867 ;  18  L.  J.,  Ex. 
131. 

The  2  &  3  Vict.  c.  41,  provided  for  two  distinct 
species  of  warrants  to  be  granted  by  the  lord  or- 
dinary, one  for  the  protection  of  the  debtor  from 
arrest,  the  other  for  his  liberation  when  in  cus- 
tody. Thus,  a  warrant  which  recited  that  the 
lord  ordinary  had  considered  the  petition  of  A., 
and  sequestrated  his  estates,  and  declared  them 
to  belong  to  his  creditors,  and  appointed  the 
creditors  to  hold  two  meetings  at  a  certain  time 
and  place,  to  elect  interim  factors  and  trustees, 
and  remitted  to  sheriff  to  proceed  according  to 
the  statute,  and ''  granted  a  warrant  of  protection 
to  A.  against  arrest  or  imprisonment  for  civil 
debt  until  the  meeting  of  tne  creditors  for  the 
election  of  a  trustee,"  was  a  warrant  of  protec 


tion  only,  and  theiefore  a  party  in  custody  at  the  nuty  be  required  to  pay  in  respect  of  the  bills, 


time  the  warrant  was  obtained  was  not  entitled 
under  it  to  his  discharge.    I^  Oregor  v,  FUkin, 

2  Ex.  226  ;  5  D.  &  L.  722. 

A  defendant  was  arrested  on  a  ca.  sa.  upon  a 
judgment  obtained  against  him  here,  and  was 
discharged  by  order  of  a  judge,  on  the  ground 
that  he  had  at  the  time  of  the  arrest  obtained  his 
protection  from  process  under  a  Scotch  sequestra- 
tion. Upon  a  motion  to  rescind  that  order,  and 
for  leave  to  issue  another  ca.  sa. : — Held,  that  it 
was  not  competent  to  the  court  to  inquire  into 
tlie  trading  upon  which  the  sequestration  was 
founded,  although  fraud  was  suggested.  O^Brie^h 
V.  Don,  1  C.  B.,  N.  S.  702 ;  26  L.  J.,  C.  P.  96  ; 

3  Jur.,  N.  S.  318. 

By  19  &  20  Vict.  c.  79,  s.  47,  the  warrant 
granting  protection  shall  protect  the  debtor  from 
arrest  in  Great  Britain  and  Ireland,  and  her  Ma- 
jesty's other  dominions,  for  civil  debts  contracted 
previous  to  the  sequestration ;  but  such  warrant 
shall  not  be  of  any  effect  against  the  execution  of 
a  warrant  of  apprehension  in  meditationc  fugee  : 
— Held,  that  the  exception  was  not  confined  to 
the  warrant  in  meditatione  f  ugse  peculiar  to  Scot- 
land, but  extended  to  analogous  process  in  other 
parts  of  the  Queen's  dominions.  Therefore  a 
Scotch  debtor,  who  has  obtained  a  warrant  of 
protection  and  then  comes  to  England,  is  liable 
to  be  arrested  on  a  capias  when  he  is  about  to 
leave  this  country  for  New  Zealand.  Dutton  v. 
ffally,  2  B.  &  S.  748  ;  31  L.  J.,  Q.  B.  297. 

A  sequestration  issued  against  a  debtor  in 
Scotland,  where  he  resided  and  carried  on  busi- 
ness, and  creditors  (also  residing  in  Scotland) 
proved  and  received  dividends  under  the  seques- 
tration. The  debtor  did  not  obtain  any  order  of 
discharge,  and  more  than  six  years  from  the  pay- 
ment of  the  last  dividend  he  petitioned  the  Court 
of  Bankruptcy  in  London  for  protection,  having 
in  the  meantime  carried  on  business  in  England ; 
and  a  proposal  for  payment  of  a  composition 
secured  by  inspectorship  trusts  was  assented  to, 
and  confirmed  according  to  the  Bankrupt  Act, 
1849  :— Held,  that  the  Statute  of  Limitations 
was  a  valid  objection  to  the  claim  of  the  Scotch 
creditors  to  be  paid  a  composition  on  the  unpaid 
portion  of  their  debt  under  the  inspectorship,  the 
sequestration  being  held  not  to  create  a  trust  of 
subsequently -acquired  property  for  the  purpose  of 
taking  the  debts  provable  under  it  out  of  the 
statute.  Kidd,  Ex  parte,  3  De  G.,  F.  &  J.  640  ; 
7  Jur.,N.  S.  613;  4  L.  T.  244. 

Bankruptcy— Engliflh  Bule  of  Waring,  Ex  parte 
(19  Vei.  846 ;  2  Boie,  182),  inoonsistent  with 
Scotch  Bankruptcy  System.]— The  rule  of  the 
English  bankruptcy  system  fixed  by  Wari/ig^ 
Ex  parte  (19  Ves.  345  ;  2  Eose,  182),  and  as  ex- 
tended in  subsequent  cases,  has  not  been  adopted 
in  Scotland,  and  is  inconsistent  with  Scotch 
bankruptcy  law.  Royal  Bank  of  Scotland  v. 
Commercial  Bank  of  Scotland,  7  App.  Cas.  366  ; 
47  L.  T.  360  ;  31  W.  R.  49— H.  L.  (Sc.) 

lien — ^Bills  accepted  against  Ooods— Bank- 
ruptcy of  both  Drawer  and  Acceptor  during 
Gurrency  of  Bills.] — Li  Scotch  practice,  where  B. 
accepts  bills  drawn  by  A.  against  goods  left  in 
B.'s  hands  as  security,  if  both  become  bankrupt,' 
the  bill-holder  can  rank  on  the  estate  of  each  for 
the  amount  of  the  bills  to  the  effect  of  recovering 
full  payment ;  but  B.'s  estate  is  entitled  to  be 
indemnified  for  any  dividends  which  his  estate 
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vered  the  policy  to  him.  Rejoinder,  that  the 
caigo  was  deliyered  and  the  rifik  thereon  ended 
in  England  before  his  bankruptcy  ;  and  that  the 
right  to  hare  a  return  of  premium  was  not  trans- 
ferred before  the  bankruptcy : — Held,  that  the 
two  causes  of  action,  being  separate  and  totally 
distinct  from  each  other,  though  arising  upon 
the  same  instrument,  the  bankrupt  was  entitled 
to  sue  for  an  average  loss  as  trustee  for  his  ven- 
dee, that  being  a  cause  of  action  in  which  he  had 
no  beneficial  interest  at  the  time  of  his  bank- 
ruptcy. Boddington  v.  Oastelli  (in  error),  1  El. 
&  Bl.  879  ;  17  Jur.  781— Ex.  Ch. 

Assignees  suing  upon  a  contract  made  with  the 
bankrupt  are  entitled  to  all  the  legal  and  equit- 
able rights,  and  no  other,  which  the  bank^pt 
would  have  had  if  the  action  had  been  brought 
by  him  on  the  day  of  his  bankruptcy.  Valpy  v. 
OaMeif,  16  Q.  B.  941  ;  20  L.  J.,  Q.  B.  380 ;  16 
Jur.  38. 

A.  contracted  to  deliver  to  B.  iron,  to  be  paid 
for  by  bills.  The  bills  were  accordingly  accepted 
by  B.,  but  upon  maturity  were  dishonoured,  and 
afterwards  B.  became  bankrupt : — Held,  in  an 
action  by  the  assignees  of  B.  against  A.  for  non- 
delivery of  the  goods,  that  they  were  entitled  to 
recover  only  such  damages  as  oould  have  been 
recovered  by  B.  if  the  action  had  been  brought 
by  him  on  the  day  of  his  bankruptcy,  and  there- 
fore only  the  difference  between  the  contract  and 
the  market  prices  of  the  iron.    lb, 

S.,  being  indebted  to  the  defendants,  who  had 
acted  as  his  solicitors,  in  a  sum  of  imoney,  they, 
before  his  bankruptcy,  received  certain  sums  be- 
longing to  S.  from  his  agent,  and  applied  them 
in  discharge  of  their  claims  upon  him.  6.  having 
afterwards  become  bankrupt;  and  his  assignees 
having  brought  an  action  against  the  defendants 
to  recover  this  money  as  money  received  to  their 
use,  the  judge  told  the  jury,  that,  if  the  defen- 
dants, before  the  bankruptcy,  actually  received 
the  money  to  the  use  of  the  bankrupt,  they  held 
it,  after  the  bankruptcy,  to  the  use  of  the  as- 
signees, who  were  entitled  to  succeed  on  the  plea  of 
non-assumpserunt : — Held,  that  this  was  a  mis- 
direction, and  that  there  ought  to  be  a  new  trial, 
unless  it  wss  clear  that  the  jury  was  not  misled, 
and  that  it  was  afterwards  explained  away. 
Pennell  v.  AHon,  U  M.  &  W.  415  ;  14  L.  J.,  Ex. 
309. 

B.,  being  indebted  to  the  defendant  in  500^.  for 
the  price  of  goods  sold  to  him,  and  being  pressed 
for  part  payment  of  the  debt,  handed  to.  the  de- 
fendant a  bill  of  exchange  drawn  by  himself  for 
600/.,  which  the  defendant  agreed  to  discount  on 
the  terms  of  retaining  to  his  own  use  the  sum  of 
1002.  and  the  discount,  and  paying  over  the 
difference  to  B. ;  he,  however,  retained  the  bill, 
and  paid  no  part  of  the  proceeds  over  to  B.  B. 
shortly  afterwards  became  bankrupt: — Held, 
that  his  assignees  were  entitled  to  recover  from 
the  defendant  the  full  amount  of  the  bill,  minus 
the  lOOZ.,  and  such  discount  as  the  jury  should 
find  to  be  receivable  by  the  defendsoit.  Alder 
V.  KeighXey,  16  M.  k  W.  117;  15  L.  J.,  Ex. 
100. 

A.,  drawer  of  an  accommodation  bill,  a  few 
days  before  its  maturity,  handed  over  money  to 
B.,  the  acceptor,  for  the  purpose  of  meeting  the 
bill.  A  fiat  having  been  issued  against  A.  be- 
tween the  day  of  such  deposit  and  the  maturity 
and  payment  of  the  bill : — Held,  that  the  money 
having  been  handed  over  to  B.  in  pursuance  of  a 
binding  contract  upon  a  good  consideration,  viz. 


an  implied  contract  of  indemnity,  the  bankruptcy 
of  A.  was  no  revocation  of  B.'s  authority  to 
apply  the  money  in  satisfiiciion  of  the  bill,  and 
consequently  that  A«*8  assignees  could  not  re- 
cover it  back  from  him.  Tate9  v.  Hoppe,  9 
C.  B.  541 ;  19  L.  J.,  C.  P.  180  ;  14  Jur.  372. 

A  custom  of  exchanging  acceptances  existed 
between  a  bankrupt  and  other  houses,  through 
the  agency  of  B. ;  notes  were  sent  by  A.  to  B., 
but  never  exchanged,  as  bankruptcy  intervened, 
and  they  were  stolen  from  B.,  and  never  formed 
any  item  in  any  settlement  of  the  accounts  be- 
tween B.  and  the  assignees : — ^Held,  that  A.  conld 
not  recover  the  value  of  the  notes  from  the  as- 
signees. Wat$<my  Ex  parte,  1  Mont.  &  Ayr.  685 ; 
4  Deac.  &  Chit.  45. 

M.  and  the  Scotch  bank  mutually  exchanged 
their  notes  at  stated  times.  M.  became  bankrupt, 
his  agent  B.  having  notes  of  the  Scotch  bank  in 
his  hands.  The  assignees  subsequently  allowed 
B.  to  retain  these  notes  in  his  account  with  them« 
he  having  claims  against  M. : — Held,  that  the 
Scotch  bank  oould  recover  these  notes  against 
the  assignees.  Bank  of  Scotland,  In  re,  1  Mont. 
&  Ayr.  644  ;  4  Deac.  &  Chit.  32. 

7.  Fob  Conversion  of  Bankrupt's 
Property. 

Action.] — ^In  an  action  by  assignees  against  a 
dieriff,  for  a  conversion  of  the  bankrupt's  goods, 
seized  under  a  fi.  fa.  against  E.  and  D.,  it  a|>- 
peared  that,  immediately  before  the  seizure,  the 
bankrupt  told  the  officer  that  the  goods  were  the 
property  of  C,  and  immediately  afterwards  he 
contradicted  that  statement,  and  said  they  were 
the  goods  of  D.  The  jury  found  that  the  goods 
were  in  reality  the  bankrupt's,  but,  also,  tluit  he 
represented  the  goods  to  the  officer  as  the  goods 
of  C,  so  as  to  induce  the  officer,  by  that  false  re- 
presentation, to  seize  them : — Held,  that  nncter  a 
plea  of  not  possessed,  this  finding  did  not  estop 
the  bankrupt,  and  his  assignees,  from  complaining 
of  the  seizure  of  the  goods  as  their  own.  jFV^v- 
man  v.  Cooke,  2  Ex.  654  ;  18  L.  J.,  £x.  114  ;  12 
Jur.  777. 

B.  bought  goods  at  the  shop  of  A.,  after  notice 
that  A.  had  committed  an  act  of  bankruptcy,  by 
absconding,  and  claimed  to  set  off  against  the 
price  a  debt  due  to  him  from  A.  A  &t  having 
afterwards  issued  against  A.,  his  assigneeB  sent 
in  an  invoice,  and  demanded  payment  of  the 
goods  so  bought  by  B. : — Held,  that  the  asagnees 
did  not  thereby  so  affirm  the  sale  as  to  disentitle 
them  to  maintain  an  action  for  the  goods  upon  a 
subsequent  demand  and  refusal.  Valpy  y.  <Sm- 
ders,  5  C.  B.  887  ;  17  L.  J.,  C.  P.  249 ;  12  Jur. 
483. 

A.,  by  a  deed  dated  the  28th  September,  1845. 
conveyed  goods  to  B.,  absolutely,  sul^ect  to  a 
proviso  that  if  he  should  pay  to  B.  the  sum 
secured  on  the  22nd  of  March,  1850,  or  any 
earlier  day,  after  receiving  from  B.  fouiteen 
days'  notice,  and  should  pay  the  interest  mean- 
while half-yearly,  then  the  conveyance  should  be 
void.  By  the  deed,  it  was  also  agreed  that  until 
a  default  in  payment  of  the  principal,  as  before 
specified,  or  until  default  in  payment  of  the  in- 
terest after  notice  to  pay,  A.  should  be  allowed 
to  hold  and  enjoy  the  goods.  No  notice  lor 
earlier  payment  was  given  to  A.  pursuant  to  the 
power  contained  in  the  deed,  nor  any  notice  for 
payment  of  the  interest,  and  he  continiied  in 
possession  of  the  goods  until  the  13th  of  Deoem* 
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ber,  1849,  when  he  became  bAnkrupt,  and  his 
assignees  then  took  possession  of  the  goods,  and 
sold  them  on  the  19th  of  February,  1850.  B. 
had  preyionsly  assigned  the  goods  to  the  plaintiff : 
— ^Held,  that  although  the  right  to  the  possession 
of  the  goods  was  vested  in  A.  until  the  22nd  of 
March,  1850  (defeasible  by  non-payment  of  the 
principal  and  interest,  according  to  the  provisions 
of  the  deed),  yet  that  the  sale  of  the  goods  before 
that  day  put  an  end  to  the  term,  and  that  the 
assignees  had  thereby  been  guilty  of  a  conversion, 
for  which  the  plaintiff  was  entitled  to  maintain 
trover.  IHn  v.  Bittlettm,  7  Ex.  152  ;  21  L.  J., 
Ex.  41. 

Where  assignees  declare  in  trover  for  property 
of  the  bankrupt  converted  since  the  bankruptcy, 
the  conversion  after  the  bankruptcy  is  a  material 
allegation,  and  must  be  proved  under  the  general 
issue.  Edwards  v.  Hooper ^  11  M.  &  W.  363  ;  12 
L.  J.,  Ex.  304  ;  7  Jur.  378. 

The  assignees  of  two  bankrupt  partners  de- 
clared in  trover  for  property  which  had  belonged 
to  the  bankrupts,  alleging  a  possession  in  them- 
selves as  assignees,  and  a  conversion  since  the 
bankruptcy.  A  separate  fiat  had  first  issued 
against  one  partner,  under  which  the  property 
was  seized  by  the  sheriff  and  sold ;  subsequently 
to  which  a  joint  fiat  was  issued  against  both  : — 
Held,  that  the  assignees  could  not  recover  in 
trover  against  the  sheriff  for  an  undivided  moiety 
of  the  whole  as  the  property  of  the  partner 
against  whom  the  separate  fiat  had  issued.  lb. 
Assignees  are  not  entiUed  to  waive  a  sale  of 
the  goods  as  a  conversion,  and  rely  on  a  subse- 
quent demand  and  refusal.    Ih, 

In  trover  for  goods :  at  the  trial  it  appeared 
that  the  plaintiff  waS  in  possession  of  the  goods, 
which  he  claimed  as  his  property,  under  an  assign- 
ment to  him  from  O.  The  defendant  seized  the 
goods  in  the  plaintiff's  possession,  claiming  them 
under  an  assignment  from  O.  to  him,  made  whilst 
O.  was  in  apparent  ownership  of  the  goods,  but 
of  a  later  date  than  the  assignment  to  the  plain- 
tiff. This  was  the  conversion.  The  defence  was 
that  the  assignment  by  O.  to  the  plaintiff  was 
fraudulent  as  against  the  defendant.  This  was 
left  to  the  jury,  who  found  for  the  plaintiff. 
The  defendant  also  offered,  as  a  defence,  to  prove 
that  O.had  become  bankrupt  before  the  pliuntiff 
took  possession,  and  that  the  goods  were  in  his 
order  and  disposition,  and  therefore  vested  in  his 
assignees  before  the  conversion.  The  judge  re- 
fosed  to  permit  this  defence.  On  a  motion  for  a 
new  trial : — Held,  that  the  judge  did  right ;  for 
that  the  plaintiff  being  in  possession,  and  the 
defendant  being  a  wrongdoer,  not  claiming  in 
any  way  under  the  assignees,  the  defendant 
ooald  not  set  up  the  jus  tertii  as  a  defence  in 
trover.  Jeffries  v.  Great  Western  Railway 
Oimpany,  5  EL  &  BL  802;  25  L.  J.,  Q.  B.  107; 
2  Jnr.,  N.  S.  230. 

A.  having  become  bankrupt,  his  goods  were 
sold  by  order  of  his  assignees.  Some  goods  of 
lu8  in  B.*s  hands  at  the  time  of  the  bankruptcy, 
and  on  which  B.  claimed  a  lien,  were  also  in- 
eladed  in  the  sale ;  but  this  was  done  by  B.*s 
order,  and  the  assignees  refused  to  authorize  it. 
The  assignees  afterwards  signed  a  memorandum 
thftt  all  the  goods  included  in  the  sale  were  the 
property  of  the  bankrupt,  to  exempt  them  from 
auction  duty : — Held,  tnat  this  was  no  adoption 
of  the  sale,  so  as  to  prevent  the  assignees  from 
maintaining  trover  against  B.  for  the  goods. 
JSleaden  v.  Sdneoek,  M.  k  M.  465. 


A.,  the  partner  of  B.,  was  also  in  partnership 
with  C.  A.,  being  indebted  to  the  firm  of  A.  &  B., 
indorsed  to  A.  &  B.  a  bill  belonging  to  the  firm 
of  A.  &  0.,  and  immediately  afterwards  indorsed 
it  in  the  names  of  A.  &  B.  to  D.,  a  creditor  of 
A,  k  B.,  who  received  the  amount  at  maturity. 
A.  &  0.  afterwards  became  bankrupts ;  their 
assignees  -cannot  maintain  trover  against  B. 
Jones  V.  Tates,  4  M.  &  R.  613  ;  9  B.  &  C.  532. 

Nor  can  such  assignees  maintain  an  action 
against  B.  for  money  taken  by  A.  from  the  funds 
of  A.  &  C.  and  applied  to  the  use  of  A.  &  B.    lb. 

Pleadings.] — In  trover  by  the  owner  of  the 
goods  against  assignees,  the  defence  that  the 
goods  were  at  the  time  of  the  bankruptcy  in  the 
order  and  disposition  of  the  bankrupt  with  the 
consent  of  the  true  owner,  and  that  the  title  to 
the  goods  vested  in  the  assignees  by  virtue  of  an 
order  made  by  the  Court  of  Bankruptcy,  is  ad- 
missible under  the  plea  of  not  possessed,  although 
the  order  was  applied  for  and  made  after  action. 
Heslep  V.  Baker,  8  Ex.  411 ;  22  L.  J.,  Ex.  333. 

In  trover  by  assignees  of  H.  &  L.,  bankrupts, 
against  the  sheriff,  the  defendant  pleaded,  that 
H.  &  L.,  being  indebted  to  6.,  he  sued  out  a  fi.  fa., 
directed  to  defendant  as  sheriff,  and  thereupon, 
after  H.  &  L.  became  bankrupt,  and  before  the 
fiat,  he  took  the  goods  in  execution,  and  that 
afterwards  a  fiat  issued,  under  which  the  plaintiffs 
were  appointed  assignees,  and,  as  such,  entitled 
to  the  possession  of  the  goods,  which  possession 
is  the  possession  of  the  assignees  in  the  declara- 
tion mentioned : — ^Held,  first,  that  the  defence 
might  be  given  in  evidence,  either  under  the 
plea  of  not  possessed,  or  not  gniilty.  Unwin  v. 
8t,  Quintin,  2  D.,  N.  S.  790 ;  11  M.  &  W.  277  ; 
12  L.  J.,  Ex.  209. 

Held,  secondly,  that  the  plea  was  not  an  argu- 
mentative plea  of  not  possessed.    lb. 

To  trover  by  the  assignees  for  goods  the  de- 
fendant pleaded  that  the  bankrupt  being  indebted 
to  him  before  the  bankruptcy  he  had  sued  him, 
and  recovered  judgment  against  him,  and  sued 
out  execution  thereon  ;  and  that  the  sheriff  seized 
the  goods,  and  sold  them  under  the  writ,  which 
was  the  conversion  complained  of : — Held,  on 
special  demurrer,  that  the  plea  was  bad  as 
amounting  to  the  general  issue.  Young  v. 
Cooper,  6  Ex.  259  ;  20  L.  J.,  Ex.  136. 

To  a  declaration  by  assignees  of  a  bankrupt  to 
recover  damans  for  goods,  chattels,  and  fixtures 
alleged  to  be  in  his  possession  at  the  time  of  hi& 
bankruptcy,  and  to  have  been  since  converted 
by  the  defendants,  they  pleaded  that  before  the 
bankruptcy  the  bankrupt  assigned  the  goods  to 
them  by  deed,  and  that  before  the  bankruptcy 
they  took  possession  of  them,  and  kept  and  re- 
tained such  possession  afterwards ;  the  plaintifb 
replied  that  the  defendants  did  not  take  posses- 
sion of  the  goods  before  the  bankruptcy  :  issue 
was  joined  thereon,  and  a  verdict  found  for  the 
plaintiffs  upon  it : — ^Beld,  that  the  issue  was 
immaterial,  because  the  assignment  by  deed 
conveyed  the  property  in  the  goods  to  the 
ddtendants,  and  the  continued  possession  of  the 
assignor  only  amounted  to  evidence  of  fraud. 
Qirr  V.  BurdisSy  1  C,  M.  k  B.  782 ;  6  Tyr. 
809. 

Damaget.]— A  sheriff  ^ized  goods  belonging 
to  a  bankrupt,  and,  after  keeping  them  for  a 
considerable  period,  and  after  trover  brought 
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against  him  by  the  assignees,  he  delivered  up  the 
goods  to  them  : — Held,  that  the  assignees  were 
not  entitled  to  proceed  in  the  action,  and  to 
recover  as  damages  a  quarter's  rent  which  had 
been  paid  for  the  house  where  the  goods  were 
kept  whilst  in  the  possession  of  the  sheriff,  or  the 
costs  of  keeping  their  messenger  on  the  premises 
during  the  same  period.  Moon  v.  Haphael,  2 
Scott,  489  ;  2  Bing.  N.  C.  310 ;  7  C.  &  P.  116  ; 
1  Hodges,  289. 

Goods  were  seised  under  fi.  fa.,  issued  upon  a 
judgment  on  a  warrant  of  attorney,  after  an  act 
of  ^nkroptcy  committed  by  the  debtor,  against 
whom  a  nat  issued  before  the  goods  were  sold. 
The  assignees  gave  the  sheriff  notice  not  to  sell, 
and  he  brought  the  parties  before  a  judge  by  an 
interpleader  order.  The  judge  directed  that  the 
goods  should  be  sold,  and  the  money  brought  into 
court,  to  abide  the  event  of  an  issue  to  be  tried 
between  the  execution  creditor  and  the  assignees. 
The  latter  made  no  objection,  and  did  not  suggest 
any  other  mode  of  disposing  of  the  goods,  which 
were  accordingly  sold  by  the  sheriff's  auctioneer. 
The  execution  creditor  subsequently  abandoned 
all  claim  to  the  goods  ;  and  the  proceeds  of  the 
sale  were  paid  out  of  court  to  the  assignees : — 
Held,  that  the  assignees  were  not  entitled,  as 
matter  of  law,  to  recover  in  trover  against  the 
execution  creditor  the  difference  between  the 
produce  of  the  sale  and  the  value  of  the  goods  at 
the  time  of  the  seizure ;  and  that  it  was  no  mis- 
direction in  the  judge  to  state  to  the  jury,  that, 
if  they  thought  that  the  sale  was  bon&  fide,  they 
might  consider  the  produce  of  it  as  the  measure 
of  damages.  Whitmore  v.  Blaokj  13  M.  &  W. 
507  ;  2  D.  &  L.  445. 


8.  Whbbb  Debt  incubbed  bt  Fbactd. 

In  an  action  against  liquidating  debtors  and 
their  trustee,  to  recover  advances  of  money 
obtained  from  the  plaintiffs  by  the  debtors 
through  false  and  fraudulent  representations 
before  the  liquidation,  the  plaintffs  claimed, 
inter  alia,  a  declaration  that  they  were  entitled 
to  prove  for  the  amount  of  the  advances,  and 
interest  at  5  per  cent,  to  the  date  of  the  liquida- 
tion, either  against  the  joint  estate  of  the  liqui- 
dating debtors  or  against  the  separate  estate  as 
the  plaintiffs  might  elect : — Held,  on  demurrer 
by  the  trustee,  that,  as  the  plaintiffs  might  in 
this  action  obtain  some  relief  against  him,  the 
claim  was  good.  Hale  v.  Boustead,  8  Q.  B.  D. 
453 ;  51  L.  J.,  Q.  B.  265 ;  46  L.  T.  533  ;  30 
W.  B.  677  ;  46  J.  P.  342. 


9.  PLEADnrC^. 

Counts  for  money  lent  and  money  paid  by  the 
assignee  of  a  bankrupt,  may  be  joined  with 
counts  for  money  had  and  received  to  the  as- 
signee's use,  and  upon  an  account  stated  with 
him  as  assignee.  Jiiehardsofi  v.  Oriffiiiy  5  M.  & 
S.  294  ;  2  Chit.  326. 

In  an  action  by  assignees  of  a  bankrupt,  it 
need  not  be  stated  in  the  declaration  that  they 
sue  '*  as  assignees  ; "  it  is  enough  if  it  sufficiently 
appears  that  th^y  are  assignees.  Ferguion  v. 
Mitchell,  2  C,  M.  &  R.  687;  4  D.  P.  C. 
513. 

Plaintiffis  declared  as  assignees  of  a  bankrupt, 
concluding  as  follows :  "  Wherefore  the  plain tife, 
assignees  as  aforesaid, — instead  of  *as '  assignees 


as  aforesaid, — say  they  are  injiued : "— Held 
good,  on  special  demurrer,  as  the  words  "as- 
signees as  aforesaid,"  might  be  rejected  as 
surplusage.  Cohhett  v.  Cochrane,  1  M.  &  Soott, 
55  ;  8  Bing.  17. 

A  declaration  in  scire  facias  by  assignees  of  a 
bankrupt,  stating  that  he  became  a  bankrapt 
within  the  meaning  of  the  statutes  relating  to 
bankrupts,  and  that  his  goods  and  effects  were 
afterwards  in  due  manner  assigned  to  the  plain- 
tiffs, is  sufficiently  certain,  without  alleging  that 
the  party  was  declared  a  bankrupt.  Winter  t. 
Kretchman,  2  T.  B.  45. 

The  assignees  under  a  joint  commiasioQ 
against  A.  and  B.,  in  suing  on  a  separate  ood- 
tract  entered  into  with  A.,  may  describe  them- 
selves generally  as  the  assignees  of  A.,  without 
noticing  the  name  of  B.  Stonshotue  v.  De  Silta^ 
3  Camp.  899  ;  2  Bose,  142 ;  S,  P.,  Eartey  t. 
Morgan,  2  Stark.  17. 

A  defendant  received  money  to  the  use  of  A 
and  B.  as  assignees.  B.  was  afterwards  removed, 
and  A.  became  the  sole  assignee,  the  monej  still 
remaining  in  the  hands  of  the  defendant:  A. 
may  well  declare  as  for  money  had  and  reodyed 
to  his  own  use  as  assignee,  without  mentioning 
B.  at  all.    Stewart  v.  Zee,  M.  &  M.  158. 

Under  a  joint  commission^against  two  paitneis, 
the  assignees  may  declare  in  the  same  action  for 
separate  as  well  as  joint  debts  due  to  the  bank- 
rupts. Graham  v.  Mulcatter,  4  Bing.  115 ;  12 
Moore,  327. 

Assignees  in  an  action  agaiiist  the  vendee  of 
goods  sold  by  the  bankrupt  after  the  oommianon, 
need  not  name  themselves  assignees  in  the  decla- 
ration ;  secus,  if  on  a  contract  made  by  the 
bankrupt  before  the  conunission.  JBcam  t. 
Mann,  Cowp.  569. 

10.  Intebbooatobies. 

In  trover  by  assignees  of  a  bankrupt,  the  de- 
fendant cannot  deliver  interrogatories  for  the 
purpose  of  compelling  the  assignees  to  state 
upon  oath  what  act  or  acts  of  bankruptcy  they 
intend  to  rely  upon  in  support  of  their  title. 
Edwardt  v.  Wahefield,  6  £1.  U  £1.  462 ;  3  Jar., 
N.  S.  762. 


11.  Evidence. 

Where  in  an  action  by  assignees  the  bankmpt 
was  not  called  as  a  witness,  but  a  witness  was 
examined  as  to  certain  statements  of  the  bank- 
rupt with  respect  to  his  afbirs  : — Held,  t^t  the 
evidence  was  admissible.  Belcher  v.  Brak^  2 
C.  &  K.  658. 

In  an  action  against  assignees  for  the  conver- 
sion of  goods  seized  by  them  as  the  propeily  of 
the  bankrupt,  it  appeared  that  the  plaintiS 
claimed  the  goods  by  virtue  of  an  alleged  sale 
by  the  banknipt  to  him  a  short  time  h^ore  his 
bankruptcy ;  and  it  was  proposed  on  croB- 
examination  to  ask  a  witness  who  was  present  at 
the  alleged  sale,  whether  he  himself  would  ha^e 
acted  upon  the  transaction  by  delivering  the 
goods  to  the  plaintiff  : — Semble,  that  the  qoes- 
tion  might  be  put.  Morgan  v.  Whitmore,  6  Sx- 
716  ;  20  L.  J.,  Bx.  289. 

Certain  documents,  purporting  to  be  a  receipt 
of  and  a  deliverv  order  for  the  goods,  in  the 
handwriting  of  the  bankrupt,  and  dated  as  of 
the  day  of  the  sale,  were  delivered  to  a  witness 
by  the  bankrupt,  and  after  his  bankruptcy,  aD<i 
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about  a  month  after  the  alleged  sale.  There 
was  no  evidence  independently  of  the  documents 
themselves  that  they  existed  before  the  bank- 
ruptcy : — Held,  that  the  documents  were  admis- 
sible as  evidence  of  their  existence  at  the  time 
they  bore  date.    Ih. 

Trover  of  A.,  a^inst  the  assignees  of  H.,  for 
seizing  goods  of  A.  The  plaintiff  gave  evidence, 
that  prior  to  the  bankruptcy  the  person  in  pos- 
session, and  apparently  the  owner,  had  assigned 
them  to  C,  who  had,  for  valuable  consideration, 
assigned  them  to  the  plaintiff.  The  plaintiff  had 
put  a  person  in  possession  of  the  goods,  but  C. 
continued  to  carry  on  the  business  in  the  house 
where  they  were.  On  the  part  of  the  defen- 
dants, it  was  suggested  that  the  transaction  was 
colourable,  and  that  the  goods  belonged  to  the 
bankrupt  H.  Before  any  evidence  was  offered 
of  any  connection  between  the  plaintiff  and  H., 
one  of  the  witnesses  for  the  defence  was  asked 
whether  he  remembered  C.  making  a  claim  to 
the  goods  after  the  bankruptcy.  The  question 
was  disallowed  : — Held,  that  the  question  ought 
to  have  been  allowed.  Ford  v.  Elliott^  4  Ex.  78 ; 
18  L.  J.,  Ex.  447. 

An  admission  by  a  bankrupt  in  his  balance- 
sheet  will  not  take  a  debt  out  of  the  Statute  of 
Limitations  as  against  his  assignees.  Pott  v. 
aegg,  16  M.  &  W.  321  ;  16  L,  J.,  Ex.  210;  11 
Jur.  289. 

An  admission  in  an  unsigned  letter,  written 
and  sent  by  direction  of  the  assignees  of  a  bank- 
rupt by  an  accountant  employed  by  them  to 
wind  up  the  affairs  of  the  bankrupt's  estate,  will 
not  take  a  debt  of  the  bankrupt  out  of  the 
Statute  of  Limitations.    Ih, 

A  statement  by  a  bankrupt  in  his  balance- 
sheet  of  a  debt  due  by  him  is  not  evidence  as 
against  his  assignees  of  the  debt  being  due. 
Ih. 

12.  Costs. 

The  official  assignee  is  entitled  to  be  indemni- 
fied against  the  costs  of  an  action  brought  in 
his  name  without  his  authority.  Laws  v.  Bott, 
16  M.  &  W.  300  ;  4  D.  &  L.  659  ;  16  L.  J.,  Ex. 
279. 

An  official  assignee  is  liable  to  the  costs  of  de- 
fending an  action  brought  against  him  and  the 
creditors*  assignee,  if  he  joined  in  retaining  the 
attorney.  Sydney  v.  Belcher ^  2  M,  &  Rob. 
325. 

An  action,  by  direction  of  a  commissioner,  was 
brought,  with  the  assent  of  the  creditors,  to  try 
a  disputed  point.  The  action  failed,  and  some 
creditors  objected  to  the  allowance  of  the  as- 
signees' costs,  on  the  ground  that  the  commis- 
sioner had  no  jurisdiction  to  order  the  action  to 
be  brought,  as  not  being  an  action  within  12  & 
13  Vict.  c.  106,  s.  163,  but  the  Lords  Justices 
ordered  the  costs  to  be  paid  out  of  the  bank- 
rupt's estate,  on  the  ground  that  the  objection 
ought  to  have  been  made  earlier,  that  is,  be- 
fore the  result  of  the  action  was  known. 
JBdmoTidsont  Ex  parte,  31  L.  J.,  Bk.  32  ;  6  L.  T. 
234. 

An  official  assignee  of  a  district  court  of  bank- 
ruptcy haviug  given  his  assent  to  Uie  bringing 
of  an  action  in  his  name  jointly  with  that  of  the 
trade  assignee  for  the  recovery  of  part  of  the 
bankrupt's  estate,  and  the  action  proving  unsuc- 
cessful, the  trade  assignee,  having  paid  the  costs, 
18  entitled  to  sue  the  official  assignee  for  contri- 


buticjn.    Bevan  v,  Whitmore,  15  C.  B.,  N.  S.  433. 
Affirmed,  19  C.  B.,  N.  S.  763— Ex.  Ch. 

13.  Practice. 

Assignees  seeking  to  set  aside  a  judgment 
againt  a  bankrupt  for  irregularity  must  come 
within  the  same  time  after  their  appointment  as 
the  bankrupt  must  have  done  after  he  had  notice 
of  the  irregularitv.  Alcock  v.  Sutclifff^  1  B.  C. 
Rep.  313;  4  D.  &  L.  612. 

Assignees  applying  to  set  aside  proceedings  on 
the  ground  of  irregularity  must  <5omc  to  the 
court  within  a  reasonable  time  after  notice  of 
the  irregularity.  Butterwortk  v.  Williams ^  4 
D.  &  L.  82  ;  8,  P.,  Atnadio  v.  Shoicell,  1  B.  C. 
Rep.  305. 

Judgment  was  signed,  and  execution  issued 
against  the  defendant,  on  the  29th  of  February, 
at  which  time  notice  was  given  to  the  sheriff 
that  the  judgment  would  be  disputed  ;  a  fiat 
issued  on  the  16  th  of  March  ;  the  official  as- 
signee was  appointed  on  the  4th  and  the  other 
assignees  on  the  r2th  of  April ;  and  the  motion 
to  set  aside  the  judgment  was  made,  on  the  part 
of  the  assignees,  on  the  25th  of  April : — Held, 
that  it  was  made  in  time.  Brooks  v.  Hodson^  2 
D.  &  L.  266  ;  8  Scott,  N.  R.  223  ;  7  M.  &  G.  629 ; 
13  L.  J.,  C.  P.  203. 

In  an  action  against  the  creditors'  and  official 
assignees  of  a  bankrupt,  for  trespass,  and  for  the 
conversion  of  fixtures  by  sale,  the  action  will 
not,  at  nisi  prius,  be  stayed  as  against  the  official 
assignee  under  12  &  13  Vict.  c.  106,  s.  41,  which 
refers  only  to  claims  for  money  paid  into  the 
Bank  of  England  before  issue.  Vansittart  v. 
James,  1  F.  &  F.  156. 


XXVIL      INSOLVENT    DEBTORS   AND 
DEBTORS  TO  SMALL  AMOUNTS. 

1.  Statutes. 

By  7  Geo.  4,  c.  57,  the  court  for  relief  of  in- 
solvent debtors  in  England  was  established ;  that 
statute  repealed  the  previous  acts,  I  Greo.  4,  c. 
119  ;  3  Geo.  4,  c.  123  ;  6  Geo.  4,  c.  61.  The  act 
was  continued  by  II  Gteo.  4  and  1  Will.  4,  c.  38  ; 
2  Will.  4,  c.  44  ;  3  &  4  Will.  4,  c.  47,  and  subse- 
quently by  1  &  2  Vict.  c.  110,  until  the  year  1861, 
when  it  was  abolished  by  24  k,  25  Vict.  c.  134, 
s.  1,  and  its  jurisdiction  transferred  to  the  Court 
of  Bankruptcy.  See  Perkins,  Ex  parte,  34  L.  J., 
Bk.  37  ;  11  Jur.,  N.  S.  895  ;  12  L.  T.  784  ;  13 
W.  R.1001. 

The  5  &  6  Vict.  c.  116,  amended  by  7  &  8  Vict, 
c.  96,  enahled  persons  not  heing  traders  vyithin 
the  meaning  of  the  statutes  relating  to  hank- 
rupts,  or  heing  traders  within  the  meaning  of 
those  statutes,  hut  owing  dehts  amownting  on  the 
whole  to  less  than  300/.,  to  he  petitioners  for 
protection  from  process,  hy  presenting  a  petition 
i?t  a  form  prescrihed,  to  any  court  or  district 
court  of  hankruptcy  within  the  district  in 
which  the  petitioners  resided  twelve  calendar 
mofUhs,  without  notice  hein^  given  to  their 
creditors,  or  in  the  London  Gazette,  or  any 
newspaper. 

The  jurisdiction  in  these  matters  was  tranS' 
ferred  to  the  Insolvent  Dehtors''  Court,  and  to 
the  county  courts,  hy  \0  f^  \\  Vict.  c.  102, 
and  was  vested  in  them  ^  24  &  26  Vict.  c.  134, 
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do  so.      Londoti  En^fltietring  and  Iron  Ship- 
building  Company  y.  Cov)aH^  16  L.  T.  573. 

When  Charged  with  Contempt  of  Court.] — 
A  barrister,  who  was  also  an  attorney  of  the 
.supreme  court  of  a  colony,  and  a  suitor  in  the 
court,  wrote  a  letter,  as  such  suitor,  to  the  chief 
justice,  reflecting  on  the  administration  of  justice 
in  the  court,  and  amounting  to  a  contempt  of 
court,  whereupon  the  court  suspended  him  from 
))leading  in  the  court  : — Hold,  that  although 
courts  of  justice  have  jx^wer  to  remore  their 
officers  when  guilty  of  crime  or  moral  delin- 
(jMcncy,  rendering  them  unfit  to  be  intrusted 
w.th  a  professional  status,  yet,  inasmuch  as  the 
otTv'tice  \yas  committed  by  him  in  his  capacity  as 
a  suitor,  and  not  as  an  officer  of  the  court, 
punishment  by  fine  or  imprisonment  was  the 
ap[)ropriate  punishment,  and  the  order  suspend- 
ing him  from  practising  in  the  court  was 
reversed.  Wallace,  In  re,  1  L.  R.,  P.  C.  283  ; 
'M\  L.  J.,  P.  C.  C.  9  ;  15  W.  R.  533  ;  4  Moore, 
P.  C.  C,  N.  S.  140. 

A  l)arrister,  engaged  in  his  professional  duty 
lK*foiv>  the  supreme  court  at  Hong  Kong,  was, 
without  notice  of  the  alleged  contempt,  or  rule  to 
shi'W  cause,  and  without  being  heard  in  defence, 
by  ail  order  of  that  court,  fined  and  adjudged  to 
Imve  been  guilty  of  several  contempts  of  court  in 
disrespectfully  addressing  the  chief  justice  while 
conducting  a  cause.  Such  order,  upon  a  reference 
by  the  crown  to  the  judicial  committee,  was  set 
aside,  and  the  fine  ordered  to  be  remitted,  first,  on 
the  ground  that  the  order  was  bad,  inasmuch  as 
the  offences  charged  were  not  of  themselves  such 
contempts  of  court  as  legally  constituted  an 
offence  ;  and,  secondly,  that,  even  if  they  had 
been  so,  no  distinct  charge  of  the  several  alleged 
offences  was  stated,  and  no  opportunity  given  to 
the  party  accused  of  being  heard,  before  passing 
sttntence.  Pollard,  In  re,  2  L.  R.,  P.  C.  106  ; 
5' Moore,  P.  C.  C,  N.  S.  111. 

Freedom  of  Speeeh.] — ^An  action  will  not  lie 
against  a  barrister  for  words  spoken  by  him  as 
counsel  in  a  cause  pertinent  to  the  matter  in 
iH"?iie.    Hodgson  v.  Scarlett,  1  B.  &  A.  232. 

But  although  counsel  in  the  discharge  of  their 
duty  are  privileged  to  utter  matter  injurious  to 
individuals,  the  subsequent  publication  of  such 
matter  is  unlawful.  Flint  v.  Pike,  6  D.  &  R. 
528  ;  4  B.  &  C.  473.  Compare  MunMer  v.  Lamb, 
11  Q.  B.  D.  688  ;  52  L.  J.,  Q.  B.  726  ;  49  L.  T. 
252  ;  32  W.  R.  248  ;  47  J.  P.  805— C.  A. 

A  party  in  a  matter  before  the  court  had  kept  a 
sum  <  >f  money,  which,  by  his  contract,  he  ought  not 
to  have  kept.  Counsel,  in  reference  to  this  matter, 
used  the  language, "  This  gentleman  has  defraudeil 
us,"  and  was  interrupted  by  the  court  before  he 
had  finished  his  sentence  : — Held,  first,  that  the 
wortls  were  not  actionable.  JVeedam  v.  Bowling, 
15  L.  J.,  C.  P.  9. 

Held,  secondly,  that  they  were  not  irrelevant  to 
the  matter  before  the  court.    lb, 

Abuse  of] — A  barrister  maybe  punished 

for  contempt  of  court,  even  for  language  pro- 
fessedly us^  in  the  discharge  of  his  functions  as 
advocate.  Pater,  Ex  parte,  5  B.  &  S.  299  ;  9 
Cox.  C.  C.  644  ;  33  L.  J.,  M.  C.  142 ;  10  Jur., 
N.  S.  972  ;  10  L.  T.  376. 

Wliere,  on  a  trial  for  felony  at  the  Middlesex 
quarter  sessions,  the  counsel  for  the  prisoner,  whose 
mode  of  conducting  the  case  had  been  remarked 


upon  by  the  foreman  of  the  jury,  in  his  address 
to  Uie  jury  uttered  words  which  reflected  upon 
the  foreman,  and  being  required  by  the  judge  to 
withdraw  them,  refused,  and  was  thereupon  ad- 
judged guilty  of  contempt  and  fined ;  npon 
motion  for  a  certiorari  to  remove  thfe  order  : — 
Held,  that  as  the  words  used  might  have  been, 
and  were  by  the  judge  adjudged  to  have  been, 
used  to  insult  the  juror,  there  was  no  excess  of 
jurisdiction,  and  the  Court  of  Queen's  Bench 
could  not  interfere.     lb. 

In  AetionB  brought  against  them.] — No  action 
lies  against  a  barrister  for  misconduct  in  the 
management  of  a  cause.  Il'll  v.  Broten,  Peake, 
96. 

Nor  to  recover  a  fee  given  to  him  to  ai)gac  a 
cause  which  he  did  not  attend.  Turner  v.  Phil- 
lippjt,  Peake,  122. 

Bemble,  an  action  cannot  be  maintained  against 
a  certificated  special  pleader  for  n^ligence  or 
unskilful  advice  in  the  course  of  liis  prt>fe6sion. 
Perring  v.  Rebutter,  2  M.  &  Rob.  429. 

An  action  against  a  barrister  for  negligence  or 
non-attendance  on  a  trial,  is  not  maintainable. 
MvlUgan  v.  M'Bonogft,  5  Ir.  Jur.,  N.  S.  l<il  : 
2  L.  T.  136. 

As  to  Venue.] — Serjeants  and  barristers,  when 
they  sue,  are  entitled  to  lay  and  retain  the  venue 
in  Middlesex.     Sparhe  v.  istohea,  3  Dongl.  355. 

£  ven  though  the  cause  of  action  arose  in  another 
county.  SjM'lman'jt  ea«e,  1  Wils.  159  ;  1  W.  Bl.  19. 

But  when  a  barrister  is  a  defendant,  he  has  no 
privilege  whatever  respecting  the  venue.    Ih, 

Action  by  a  barrister  and  wife  for  an  assault  on 
the  wife  :  the  venue,  which  was  laid  in  Middlesex, 
had  been  changed  by  defendant : — Held,  that  the 
plaintiff  could  not  restore  it  by  virtue  of  his  privi- 
lege as  a  barrister.  Netcton  v.  Hurland,  4  Bing. 
N.  C.  406  ;  6  Scott,  186  ;  6  D.  P.  C.  630. 

A  plaintiff,  who  has  been  called  to  the  bar  since 
the  commencement  of  an  action,  cannot  claim  hi^ 
privilege  in  order  to  have  the  venue  in  the  action 
brought  back  from  York  to  Middlesex.    7^. 

Immunity  from  Arrest  whilst  engaged  on 
Professional  Business.] — A  barrister  is  privileged 
from  arrest  whilst  in  attendance  on  the  coorts, 
and  therefore  will  be  discharged  if  arrested  on 
the  circuit.     Ilippesley,  In  re,  1  H.  Bl.  636. 

He  is-  privileged  from  arrest  while  he  is  on  his 
return  from  court.  Lvntly  v.  Nathaniels  2  D. 
P.  C.  51  ;  1  C.  &  M.  579 ;  S.  P.,  NeuHon  v.  /for- 
la9id,  8  Scott,  70. 

A  barrister  who  has  been  actually  engaged  at 
petty  sessions,  but  without  a  previous  retainer. 
for  a  party  in  a  case  of  summaiy  conTiction, 
where  counsel  are  allowed,  is  not  privilej^eti  from 
arrest  redeundo.  Keirtoh  v.  Constabit',  1  G. 
&  D.  408;  9  D.  P.  C.  933;  2  Q.  B.  157  ;  6 
Jur.  317. 

A  barrister  who  had  been  attending  in  the 
hall  of  the  Four  Courts,  Dublin,  and  hail  th^re 
received  a  brief  in  a  cause  set  down  for  hearing 
upon  that  day,  but  which,  prior  to  his  niceivinir 
the  brief,  had  been  post{K)ned  till  the  next  <lay. 
was  arrested,  while  returning  homewards,  on  the 
same  day : — Held,  that  he  was  entitled  to  be 
discharged,  on  the  ground  of  privilege.  Hubm' 
ittein  V. ,  10  Ir.  C.  L.  R.  386. 

A  barrister  of  the  Oxford  circuit  had  attended 
court  as  a  .barrister  at  the  Abingdon  and 
Oxford  assizes      The  latter  assizes  oouclnded  un 
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the  25th  of  July,  and  the  commission-day  at  the 
next  town  (Worcester)  was  the  27th  of  July. 
The  barrister  being  taken  on  a  ca.  sa.  at  Oxfoitl 
on  the  26th  of  July,  was  entitled  to  be  discharged 
as  being  a  barrister  on  the  circuit.  OrforiUhire 
iS/wrijf)^  In  re,  2  C.  &  K.  200. 

The  fact  that  he  had  no  brief  at  Abingdon  or 
Oxford,  was  immaterial  with  respect  to  his  dis- 
charge,   lb. 

The  fact  that  he  was  not  in  the  habit  of  at- 
tending the  Worcester  assizes,  or  that  he  made  no 
affidavit  that  he  intended  to  go  on  the  circuit, 
was  also  immaterial  to  his  discharge.    lb. 

A  barrister  of  the  home  circuit  had  attended  the 
assizes  at  Hertford  and  at  Chelmsford, which  latter 
assizes  had  ended  on  Friday,  the  6th  of  March. 
On  Monday,  the  9th  of  March,  the  commission- 
day  at  the  next  town  (Maidstone),  but  before  the 
commission  was  opened  there,  he  was  arrested  at 
his  own  house,  six  miles  from  London,  on  a 
capias  utlagatum,  he  having  retainers  in  cases 
at  Maidstone  : — Held,  entitled  to  be  discharged 
as  being  a  barrister  on  the  circuit.  Kent 
{Sheriff),  In  re,  2  C.  &  K.  197  ;  15  L.  J.,  Q.  B. 
268. 

■ 

III.    llIGHT  TO  APPEAR  BY. 

GouiiBel  miut  be  initmotod  by  a  Solicitor.] — 
There  is  no  rule  of  law  requiring  that  counsel 
appearing  in  court  for  a  party  who  pleads  in  per- 
son should  be  instructed  by  an  attorney.  Doe  d. 
liennett  v.  Hale,  15  Q.  B.  171 ;  19  L.  J.,  Q.  B. 
353  ;  14  Jur.  830. 

But  the  usage  which  ha^  prevailed  at  the  bar, 
that  counsel,  unless  in  some  excepted  cases, 
should  take  their  iastructions  from  attorneys 
only,  is  beneficial,  and  ought  to  be  maintained. 
lb. 

Undergraduate  Siimmoned  before  University 
Authorities.] — The  Vice-Chancellor  and  heads  of 
colleges  in  the  University  of  Cambridge  have 
authority  to  make  a  decree,  that  every  trades- 
man with  whom  any  person  in  statu  pupillari 
should  contract  a  debt  exceeding  5/.  should  be 
required  to  send  notice  thereof,  at  the  end  of 
every  quarter,  to  the  college  tutor  of  the  person 
so  indebted,  on  pain  of  being  punished  by  dis- 
communing,  or  otherwise,  as  to  the  Vice-Chan- 
cellor and  heads  of  colleges  should  seem  fit.  A 
tradesman  resident  in  Cambridge  was  summoned 
before  the  Vice-Chancellor  and  heads  of  colleges, 
to  answer  a  complaint  of  having  violated  this 
decree : — Held,  that  he  was  not  entitled  to 
appear  by  counsel  or  attorney,  this  not  being  a 
judicial  proceeding.  Death,  Ex  parte,  21  L.  J., 
Q.  B.  337  ;  17  Jur.  112 ;  18  Q.  B.  647. 

Person  Summoned   before    Hagiitrates.] — A 

magistrate  convicted  B.  for  an  ofl'cnce  under 
the  Copyright  of  Designs  Act,  6  &  7  Vict.  c.  65, 
adjudged  him  to  pay  a  penalty,  and,  he  not  hav- 
ing paid  it,  afterwards  summoned  him  to  shew 
cause  why  he  should  not  be  further  dealt  with 
according  to  law.  B.  did  not  appear  to  the  sum- 
mons personally,  but  his  counsel  and  attorney 
appeared.  The  magistrate  refused  to  hear  the 
case  in  his  absence,  and  issued  a  warrant  for  his 
a{>prchension,  reciting  the  summons  and  his 
neglect  to  appear,  and  directing  his  apprehension 
to  answer  to  the  complaint,  and  be  further  dealt 
with  according  to  law.  B.,  under  this  warrant, 
was  apprehended  and  imprisonod.     The  convic- 


tion was  afterwards  quashed,  and  he  brought  an 
action  against  the  magistrate  :— Held,  first,  that 
he  was  not  protected  by  11  &  12  Vict.  c.  44,  s.  2, 
the  summons  to  appear  after  the  conviction  not 
■being  the  summons  spoken  of  in  that  section,  the 
non-appearance  to  which  was  to  prevent  the 
maintenance  of  an  action ;  and,  secondly,  that, 
even  if  the  summons  had  l^ecn  within  the  section, 
the  api)earance  to  it  by  counsel  and  attorney  was 
sufficient,  and  the  action  was  therefore  maintain- 
able.   Bessell  v.  Wilson,  1  El.  &  Bl.  489. 

Sight  of  Wife  to  be  Heard  on  Behalf  of  her 
Hosband.] — The  wife  of  a  plaintiflE  in  an  action 
has  no  right  to  appear  and  conduct  the  case  of  her 
husband  at  nisi  prius.  Cobbett  v.  Hudxan,  15  Q. 
B.  988  ;  14  Jur.  982. 

But  in  an  application  directly  concerning 
liberty,  as  a  n^otion  for  a  habeas  corpus,  tlie  wif  u 
may  be  heard  on  behalf  of  her  husband.    Jb. 

Party  Conducting  his  own  Case— Bight  to  give 
Evidence.]— The  14  &  15  Vict.  c.  99,  s.  2,  does 
not  abridge  the  former  right  of  a  party  to  a  suit 
to  act  as  his  own  advocate,  and  a  judge  at  nisi 
prius  has  no  authority  to  prevent  a  party  to  a 
cause  addressing  the  jury  as  his  own  advocate, 
and  afterwards  giving  evidence  as  a  witness  in 
support  of  his  own  case  ;  but  such  a  course  of 
proceeding  is  most  objectionable.  Cobbett  v. 
Hudson,  1  El.  &  Bl.  11  ;  22  L.  J.,  Q.  B.  11  ;  17 
Jur.  488. 

A  person  who  conducts  a  cause  as  advocate  can- 
not be  examined  as  a  witness  therein  ;  and  if  he 
is  so  examined,  the  court  will  grant  a  new  trial 
on  that  ground.  Dunn  v.  Park  wood;  1  B.  (J. 
Rep.  312  ;  11  Jur.  242  ;  8.  P.,  Stones  v.  Baron,  4 
D.  &  L.  393  ;  1  B.  C.  Rep.  248  ;  16  L.  J.,  Q.  B. 
32;  11  Jur.  44. 

A  plaintiff,  who  was  a  barrister,  was  not  al- 
lowed to  be  heard  on  his  own  case  after  counsel 
had  addressed  the  court.  Newton  v.  Chaplin, 
10  C.  B.  356;  19  L.  J.,  C.  P.  374;  14  Jur. 
1121. 

A  barrister,  party  in  an  action,  civil  or  criminal, 
is  in  the  same  position  as  any  other  party.     lb, 

Wheita  there  are  several  Defendants.] — Several 
charged  in  one  indictment  with  different  illegal 
acts  severed  in  their  defence,  and,  being  con- 
victed and  sentenced  to  different  punishments, 
brought  separate  writs  of  error : — Held,  that 
they  were  entitled  to  appear  by  separate  counsel, 
and  that  such  counsel  were  severally  entitled  to 
reply.  O'Connell  v.  Reg,  (jin  error),  11  C.  &  F. 
115;  9  Jur.  26. 

Where  defendants  at  a  trial  appear  by  different 
counsel,  it  is  a  matter  for  the  discretion  of  the 
judge,  to  be  exercised  on  all  the  circumstances  of 
the  case,  whether  more  than  one  ought  to  be  al- 
lowed to  address  the  jury.  Nicholson  v.  Styles 
or  Broolui,  2  Ex.  213  ;  17  L.  J.,  Ex.  229  ;  12  Jur. 
681. 

IV.    AUTHORITY   TO   BIND   CLIENT. 

By   Gompromisei    or   Arrangements.]  —  The 

court  will  not  enforce  by  attachment  an  agree- 
ment of  compromise  made  by  counsel  on  behalf 
of  his  client,  if  it  is  at  all  doubtful  whether  the 
client  is  bound  to  perform  the  agreement.  Swin- 
fen  V.  Swinfen,  1  C.  B.,  N.  S.  364 ;  26  L.  J.,  C.  P. 
97  ;  3  Jur. ,  N.  S.  85. 
Nor  will  a  court  of  equity  enforce  the  com- 
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promise  bj  a  specific  performance.  Stcinfen  y, 
Swinfen,  2  De  G.  t  J.  381  ;  27  L.  J.,  Ch.  491  ; 
4  Jur.,  N.  S.  774.  , 

Where  there  had  been  a  conference  between  a 
partj  to  an  action  and  his  counsel  and  attorney, 
as  to  the  terms  of  compromising  such  action, 
and  there  was  evidence  that  the  client  had 
authorized  his  counsel  to  do  the  best  for  him  he 
could,  and  the  counsel  afterwards  settled  such 
action  in  court  whilst  the  client  was  actually 
present,  the  court  refused  to  set  aside  the  order 
of  nisi  prius  made  according  to  the  terms  of  such 
settlement,  notwithstanding  the  client  made  an 
affidavit  that  the  action  was  settled  without  his 
authority,  and  that,  although  present  in  court, 
he  did  not  understand  what  was  going  on. 
Chambers  v.  Afcuon,  5  C.  B.,  N.  S.  69  ;  28  L.  J., 
C.  P.  10  ;  6  Jur.,  N.  S.  148. 

But  where  a  jury  had  given  excessive  damages, 
and  the  court  was  reluctant  to  interfere  to  set 
aside  the  verdict,  but  recommended  a  com- 
promise, counsel  had  authority  to  consent  to 
such  a  compromise  in  the  absence  of  their 
clients,  such  consent  being  clearly  within  their 
ordinary  authority.  Thomas  v.  Harris j  27  L.  J., 
£x.  353. 

It  is  within  the  general  authority  of  counsel 
retained  to  conduct  a  cause  to  consent  to  the 
withdrawal  of  a  juror,  and  the  compromise  being 
within  the  counseFs  apparent  authority  is  bind- 
ing on  the  client,  notwithstanding  he  may  have 
dissented,  unless  his  dissent  wns  brought  to  the 
knowledge  of  the  opposite  party  at  the  time. 
Strauss  v.  Francis.  1  L.  R..  Q.  B.  379  ;  35  L,  J., 
Q.  B.  133  ;  12  Jur.,  N.  S.  486  :  14  L.  T.  322  ;  14 
W.  R.  634. 

An  order  was  made  by  consent  in  the  presence 
of  the  defendant,  his  solicitor,  and  counsel. 
Upon  an  application  by  the  defendant  to  set 
aside  the  order  on  the  grounds  that  he  had  never 
consented  to  it ;  that  his  counsel  had  no  authoritv 
to  do  SO ;  that  he  had  not  himself  understood  it ; 
and  that  so  soon  as  he  did  understand  it  he 
repudiated  it ;  the  court,  being  of  opinion  that 
the  defendant  had  understood  the  order  at  the 
time  it  was  made,  refused  to  set  it  aside.  Holt 
V.  Jess/',  3  CK  D.  177  ;  46  L.  J.,  Ch.  254  ;  24 
W.  R.  879. 

The  general  authority,  both  of  counsel  and 
solicitor,  extends  to  the  entering  a  stet  processus, 
and  a  compromise  by  stet  processus  announced 
by  counsel  in  open  court  in  the  presence  of  his 
client  must  be  repudiated  openly  and  at  once  by 
the  client,  or  it  cannot  be  set  aside.  Rumsey  v. 
Kiiiff,  33  L.  T.  728. 


As  to  Costi.] — It  was  agreed  that  the 


trial  of  an  indictment  at  the  sessions  should  be 
po6t{X)ned,  the  defendant  agreeing  to  pay  the 
costs  of  the  day.  The  costs  were  taxed  ;  and,  at 
the  subsequent  sessions,  the  counsel  for  the 
prosecution  asked  if  there  was  any  objection  to 
the  amount.  The  defendant's  counsel  said  there 
was  not,  except  as  to  IZ.  9s.  The  attorney  for 
the  prosecution  said  he  would  give  up  that  sum, 
and  the  defendant's  attorney  said  he  would  give 
a  cheque  for  the  residue.  After  this,  the  defen- 
dant was  applied  to  for  payment,  and  he  said  his 
attorney,  who  received  his  rents,  would  arrange 
it : — Held,  that  the  indorsement  on  the  brief  was 
an  agn^cmcnt,  and,  also,  that  on  this  evidence 
the  plaintiff  could  recover  the  amount  of  the 
taxed  costs,  minus  ll.  9s.  Porter  v.  Cooper j  1 
C,  M.  &  R.  387  ;  6  C,  &  P.  354  ;  4  Tyr.  45G. 


As  to  Vonmiit.] — The  counsel  of  a  party 

in  an  action  has  power  at  the  trial  to  i^ree  to  a 
nonsuit,  notwithstanding  that  his  client  objects 
to  his  so  doing.  Lifnch  v.  Coel,  12  L.  T.  548 ; 
13  W.  B.  846. 

By  Admifsionf.] — A  statement  made  by  coun- 
sel upon  his  address  to  the  jury,  but  in  the  hearing 
of  his  client,  is  binding  on  the  client  if  ha  makes 
no  objection.  Colledge  v.  Horn,  3  Bing.  119 ;  10 
Moore,  431. 

Where  a  party  appears  by  counsel  before  the 
court  or  a  judge  at  chambers  in  any  stage  of  a 
cause,  and  counsel  makes  an  admission  of  a  fact, 
though  unsupported  by  affidavit,  the  court  will 
reganl  such  statement  as  presumably  true,  and 
will  admit  it  in  evidence  when  offered  by  the 
other  side.  Haller  v.  Worman.  3  L.  T.  741 ;  9 
W.  R.  348. 

In  an  action  to  recover  possession  of  papers, 
the  defendant  took  out  a  summons  to  change  the 
venue,  and  appeared  by  counsel  to  support  the 
application.  In  the  course  of  the  proceedings 
counsel  admitted  that  the  client  had  the  papers : 
— Held,  that  this  admission  was  rightly  receired 
at  the  trial  of  the  cause,  as  a  statement  miade  by 
counsel  in  discharge  of  his  functions  as  counsel 
relevant  to  the  matter  at  issue,  and  made  for  the 
purpose  of  influencing  the  judge  to  take  a  step 
in  favour  of  his  client.    Ih. 

When  counsel  makes  before  the  court  or  a 
judge  a  statement,  or  does  an  act  in  the  presence 
of  the  attorney  on  the  record,  or  any  authorized 
person  who  represents  him,  and  the  statement 
or  the  act  is  not  repudiated  by  the  attorney  or 
his  representative,  that  amounts  to  an  assent  to 
or  adoption  of  it,  and  it  becomes  the  statement 
or  act  of  the  attorney.    Ih, 

GoniLiel  Withdrawing  firom  Case  in  Favour  of 
Client.] — When  a  party  appears  in  court  by 
counsel,  and  the  case  is  on,  and  the  counsel  has 
been  fully  seised  of  it,  his  authority  cannot  be 
revoked  by  his  client  so  as  to  give  the  client  a 
right  himself  to  address  the  court.  But  if  coun- 
sel is  not  so  seised,  as  where,  nix)n  a  motion,  the 
hearing  has  proceeded  no  further  than  the 
reading  of  affidavits,  and  the  counsel  has  ad- 
dressed no  arguments  to  the  court,  he  may  at 
the  instance  of  his  client  be  permitted  to  witii- 
draw  and  the  client  himself  may  be  heaid. 
Reg.  V.  Mayhiiry,  11  L.  T.  566. 

Connsel  Betained  but  not  Briefed.] — ^A  counsel, 
to  whom  a  retainer  has  been  given,  no  brief 
having  been  delivered,  cannot  withdraw  the 
record.    Doe  d.  Crake  v.  Brown,  5  C.  &  P.  316. 

Eyidenoe  of  Counsel  aa  to  Prooeodiagt  f6niierly 
oonduoted  by  Him.] — A  party  to  a  cause  cannot 
object  to  his  counsel  in  a  former  traiisactioo, 
out  of  which  the  action  arose,  stating  the  con- 
dition of  a  document  at  the  time  it  was  produced 
by  the  opposite  party.  Brown  v.  Foster,  1  H. 
k  N.  736  ;  26  L.  J.,  Kx.  249  ;  3  Jur.,  N.  S.  245. 

Where,  therefore,  in  an  action  for  false  im- 
prisonment, the  question  was  whether  the 
plaintiff  had  been  guilty  of  embezzlement,  and 
this  depended  on  whether  an  entry  in  his 
employer's  books,  stating  the  receipt  of  the 
money  he  was  charged  with  embezzling,  was 
inserted  by  him  before  or  after  he  was  taken 
before  the  justices  : — Held,  that  the  counsel  who 
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attended  for  the  plaintiff  might  be  called,  on 
the  part  of  the  defendant,  to  shew  that  the 
book  did  not  then  contain  the  entry  in  question. 

n. 

Agreement  made  bj  Connsel  without  Authority 
and  out  of  Court.] — A  communication  to  or  by 
the  counsel  of  A.,  from  or  to  the  attorney  of  B., 
respecting  the  proceedings  in  a  cause  between 
A.  and  B.,  which  takes  place  out  of  court,  is  not 
binding  upon  A.  RieJuirdson  y.  Peto,  1  M.  &  G. 
96  ;  9  D.  P.  C.  73. 

Where,  therefore,  pending  a  rule  nisi,  the 
attorney  served  with  the  rule  inferred  from  a 
conversation  out  of  court  with  the  counsel  who 
had  moved  the  rule,  that  the  latter  would  forbear 
to  move  to  make  it  absolute  for  a  certain  time, 
and  the  rule  was  made  absolute  by  that  counsel 
within  the  time  mentioned,  the  court  refused  to 
re-open  the  rule.    Jb, 

How  Compromise  enforced.] — To  support  an 
action  against  a  party^  founded  on  an  under- 
taking entered  into  by  him  (after  havuig 
appeared  and  pleaded  to  an  indictment  for  an 
assault)  to  d%  an  act  in  consideration  of  the 
prosecutor  consenting  to  a  nominal  fine  only 
being  imposed  on  him,  the  indorsement  to  that 
effect  of  t^e  terms  of  the  agreement  between  the 
parties  on  the  brief  sign^  by  the  counsel  on 
both  sides  is  not  sufficient  to  be  left  to  the  jury, 
without  proving  the  assent  of  the  defendant. 
ElwoHky  V.  Bird,  13  Price,  222  :  9  Moore,  430 ; 
2  Bing.  258  ;  Tam.  38. 


V.  FEES. 

Sight  to.] — A  barrister  cannot  sue  for  his  fees 
upon  anv  implied  contract  for  payment.  Hohart 
V.  Butler,  9  Ir.  C.  L.  R.  127— Ex. 

But  they  are  recoverable  by  an  express 
contract.  lb.  S.  P.,  Egan  v.  Ke-nAxnqton,  Union 
^Guardians),  3  Q.  B.  935,  n.;  3  G.  &  D.  204. 

An  attorney  has  no  implied  authority  to  bind 
his  client,  by  an  undertaking  to  a  barrister  that 
the  client  will  pay  him,  if  he  receipts,  for  the 
purpose  of  taxation,  fees  then  due.     Ih. 

A  subsequent  receipt  out  of  court  by  the  client 
of  taxed  costs,  which  include  those  fees,  will  not, 
without  more,  make  him  liable  to  the  barrister 
for  money  had  and  received.    lb. 

The  master  having  reduced  counsers  fees,  on 
taxation  between  party  and  party,  not  because 
the  amount  was  excessive,  but  because  the  fee 
had  been  increased  at  the  instance  of  the  counsel, 
the  court  referred  it  back  to  the  master  to  review 
hia  taxation  as  to  those  items.  O^Brien  v. 
CantwelU  12  Ir.  Ch.  R.  221. 

It  would  be  illegal  for  the  bar,  as  a  body,  to 
fix  a  minimum  fee  for  any  particular  class  of 
business  ;  but  any  individual  member  of  the  bar 
may  decline  to  take  a  fee  less  than  a  certain 
amount.    lb. 

When  Paid  by  Client  to  Solicitor. ]— The 

court  will  not  interfere  to  compel  an  attorney  in 
a  cause  to  pay  counsel's  fees  which  are  unpaid, 
even  though  it  is  alleged  that  the  attorney  has 
received  from  the  clijjnt  the  money  to  pay  them 
with.  Angell,  In  re,  29  L.  J.,  C.  P.  227  ;  6  Jur., 
N.  S.  1373. 

Conveyancing  counsel,  having  been  employed 
by  a  solicitor  in  the  ordinary  way,  received  from 


the  solicitor  a  part  of  his  fees.  The  client  had 
in  fact  paid  to  the  solicitor  the  whole  of  his  bill 
of  costs : — Held,  that  the  counsel  could  not 
recover  the  balance  from  the  client.  Mostyn 
V.  Mostyn,  Barry,  Em  parte,  5  L.  R.,  Ch.  457  ; 
39  L.  J.,  Ch.  780 ;  22  L.  T.  461  ;  18  W.  R. 
657. 

The  fact  of  the  payment  by  the  client  to  the 
solicitor  was  immaterial,  as  a  solicitor  cannot 
pledge  his  client's  credit  to  counsel,  and  the  part 
payment  therefore  by  him  could  not  constitute 
a  promise  by  the  client  to  pay.    lb. 


And    Solioitor   lubsequentlj   becoming 


Bankrupt.] — ^A  barrister  was  allowed  to  prove 
for  fees  in  bankruptcy  where  the  ^solicitor  had 
actually  received  them  before  his  bankruptcy. 
Hall,  In  re,  2  Jur.,  N.  S.  1076. 

On  a  Commiseion.] — ^A  barrister  has  a  lien  for 
fees  on  a  commission.  Smith  v.  Hallen,  2  F.  &  F. 
678. 

• 

Betainen.] — ^According  to  the  ordinary  prac- 
tice of  the  court,  retainer  fees  for  both  the 
leading  and  junior  counsel  are  allowed  on  tax- 
ation. The  Neera,  5  P.  D.  118  ;  42  L.  T.  743  ; 
28  W.  R.  816. 


Taication.] — A  retainer,  on  behalf  of  a 


defendant,  was  left  at  the  Dublin  residence  of  a 
Queen's  counsel,  then  absent  in  London,  at- 
tending Parliament.  The  cause  being  in  the 
special  jury  list  of  causes  for  trial  on  Monday, 
the  23rd  June,  the  plaintifTs  attorney,  not  know- 
ing of  the  defendant's  retainer,  sent  a  brief 
to  London  to  the  Queen's  counsel,  who,  in  igno- 
rance of  the  previous  retainer,  sent  a  reply  that 
he  would  be  in  court  on  the  following  Wednesday 
morning.  The  cause  was  unexpectedly  called 
on  Monday,  and  a  postponement  having  been 
refused,  was  proceeded  with,  and  concluded  the 
following  day.  Counsel  did  not  arrive  until  after 
its  termination  on  Tuesday,  and  he  was  in  court 
the  following  morning,  and  subsequently  re- 
turned the  defendant's  retaining  fee.  The  plain- 
tiff having  obtained  a  verdict,  the  master  allowed 
the  above  brief  and  fee,  on  taxation,  against  the 
defendant : — Held,  on  a  motion  to  review  the 
taxation,  that  these  items  had  been  properly 
allowed,  inasmuch  as  at  the  time  of  the  delivery 
of  the  brief  there  was  a  bonfi,  fide  intention  on 
the  part  of  the  plaintiff's  attorney  that  the 
Queen's  counsel  should  attend  the  trial  on  behalf 
of  the  plaintiff,  and  a  reasonable  probability  of  his 
being  able  to  do  so  ;  and  that  the  fact  of  his  not 
having  attended  did  not  alter  the  case.  Taylor 
V.  Clarke,  13  L*.  C.  L.  R.  571. 

The  master,  in  taxation  between  party  and 
party,  should  only  allow  the  usual  and  accustomed 
lee  payable  on  each  particular  class  of  business, 
though  a  larger  fee  had  been  paid  to  counsel. 
O'Brien  v.  Cantwell,  12  L:.  Ch.  R.  221. 

Befreshers.] — The  taxing  officer  having  dis- 
allowed refresher  fees  to  counsel,  in  a  case  where 
the  hearing  commenced  in  the  afternoon  of  one 
day,  and  was  concluded  at  noon  of  the  next,  but 
the  time  occupied  was  less  than  one  day's  time, 
the  court  refused  to  interfere  with  his  discretion. 
The  Keera,  5  P.  D.  118  ;  42  L.  T.  743  ;  28  W.  R. 
816. 

When  the  trial  of  an  action  commences  on  one 
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day  and  is  concluded  on  the  next  day,  refreshers 
to  counsel  will  not  be  allowed  unless  the  trial 
occupied  in  the  whole  more  than  one  day's 
sitting,  i.e.,  six  hours.  Brown  v.  iSetoell^  16  Ch. 
D.  617  ;  44  L.  T.  41 ;  29  W.  R.  295. 

XNter*!  Dediion  as  to  Counsel's  Fees.] — The 
Taxing-Master's  decision  as  to  the  amount  of 
counsel's  fees  will  not  be  interfered  with  unless 
a  gross  mistake  is  made.    Ih, 

Amount  of— wliat  Allowable.] — See  Costs. 

lleoeipt  for.] — It  is  not  necessary  to  sS&x  a 
receipt  stamp  on  a  brief  where  counsel  signs  his 
name,  acknowledging  the  payment  of  the  fee. 
Beatan,  In  re,  23  L.  J.,  Ch.  536— L.  J. 

Promises  to  Pay.] — A  promise  made  by  a 
client  to  pay  money  to  a  counsel  foriiis  advocacy, 
whether  made  before,  or  during,  or  after  the 
litigation,  hAs  no  binding  effect.  Kennedy  v. 
Brmn,  13  C.  B.,  N.  S.  677  ;  32  L.  J.,  C.  P.  137  ; 
9  Jut.,  N.  S.  119 ;  7  L.  T.  626  ;  11  W.  R.  284. 

The  relation  of  counsel  and  client  renders  the 
parties  mutually  incapable  of  making  any  con- 
tract of  hiring  and  service  concerning  advocacy 
in  litigation.    Ih. 

A  conveyance  of  a  large  estate  by  a  client  to  a 
barrister,  who  had  been  successfully  engaged  for 
her  in  recovering  the  estate,  in  consideration  of 
his  services,  was  set  aside  for  undue  influence  : — 
Held,  that  such  a  deed  could  not  be  supported, 
either  on  a  previous  contract  to  pay  her  20,000/. 
or  as  executed  in  performance  of  a  moral  obliga- 
tion. Broun  v.  Kennedy,  33  Beav.  1 33  ;  33  L. 
J.,  Ch.  71  ;  9  Jur.,  N.  S.  1163 ;  9  L.  T.  302. 
Affirmed  on  appeal,  33  L.  J.,  Ch.  342 ;  10  Jur., 
N.  S.  141  ;  9  L.  T.,  736  ;  12  W.  R.  360  ;  4  De  G., 
J.  &  S.  217. 

Special  Contract  with  Client — ^Action  for 
Breach  not  Xaintainable.] — A  barrister  and  his 
client  are  mutually  incapable  of  entering  into  a 
binding  contract  of  hiring  with  respect  to  the 
services  of  the  former  as  an  advocate.  This 
incapacity  of  contract  is  reciprocal,  and  is  an 
answer  to  any  action  brought,  whether  by  client 
or  advocate,  upon  such  an  alleged  agreement. 
The  principle  is  of  universal  application  in  all 
cases  where  the  relation  of  counsel  and  client 
exists ;  it  extends  to  an  alleged  engagement  by 
counsel  to  give  exclusive  attention  to  the  defence 
of  a  prisoner  standing  his  trial  upon  a  criminal 
charge ;  and  to  a  case  in  which  the  client  has 
entered  into  an  express  agreement  with  the 
barrister  to  pay  special  fees  named  by  the 
barrister,  for  his  exclusive  attendance,  in  excess 
of  the  fees  which  would  be  ordinarily  payable  to 
counsel  for  the  contemplated  services.  Brovn 
V.  Kennedy,  ante,  followed,  and  applied  to  the 
case  of  an  action  against  a  barrister  for  breach 
of  contract.  Robert »(*n  v.  McDonogh,  14  Cox, 
C.  C.  469  ;  6  L.  R.,  Ir.  438. 

Clerks'.] — Fees  to  counsel's  clerks  are  mere 
gratuities,  for  which  they  have  no  legal  demand. 
Cotton,  Ex  parte,  9  Beav.  107 ;  10  Jur.  84,  See 
Ihed  V.  Beere,  28  L.  J.,  Ch.  782  ;  6  Jur.,  N.  S. 
381. 

But  see  Rules  of  the  Supreme  Court,  1883, 
Order  LXV.,  r.  61. 


VI.    PRACTICE  IN  COURT. 

As  to  Xotioni.] — ^As  a  general  rule,  no  coansel 
will  be  heard  to  move  twice  on  the  same  d&y. 
HollU  y.  Uoscoion,  19  L.  J.,  Ex.  269 ;  U  Ju-. 
463. 

An  application  by  counsel  on  the  part  of  the 
crown  to  set  down  a  cause  for  argument,  does 
not  count  as  a  motion  so  as  to  prevent  his 
moving  another  case  on  that  day.  Lewi%  t. 
Rogers,  16  Jur.  1024 — Ex. 

Upon  special  paper  days  counsel  cannot  bring 
on  a  contested  motion  when  called  upon  to  move 
for  his  argument.  Palmer  y.  Wa^jftajfe,  22  L. 
J.,  Ex.  295  ;  17  Jur.  581. 

It  is  t^e  practice  of  the  Bail  Court,  on  the  last 
day  of  term,  that  the  junior  barrister  seated  on 
the  back  row  should  be  called  upon  to  move  first, 
both  on  the  first  and  second  rounds  of  motion. 
Anon.,  2  D.,  N.  S.  929  ;  7  Jur.  399. 

The  practice  of  the  Bail  Court  on  the  last  day 
of  term  is,  to  commence  by  calling  on  the  bar  in 
the  back  rows  twice  round,  not  alone  in  motions 
of  course  and  rules  nisi,  but  in  all  motions  what- 
soever.    Anon.,  7  Jur.,  725. 

When  a  Party  to  the  Proceedings.]— A  bar- 
rister who  is  a  party  to  an  appeal  in  the  House 
of  Lords,  must  elect  to  conduct  his  own  case  or 
to  have  it  conducted  by  counsel.  NevD  Brum- 
wiek  and  Canada  Railway  and  Land  Company 
y.  Conyheare,  9  H.  L.  Cas.  711. 
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L   PROOF  OF  BASTARDY. 


1.  Absence  ob  Non- Access. 

Presumption  in  Favour  of  Legitimacj—  How  Be- 
butted.] — Husband  and  wife,  after  living  together 
for  ten  years,  and  having  one  child,  agreed  to 
separate.  They  accordingly  afterwards  lived 
apart,  but  within  such  distance  as  afforded  them 
opix^rtunities  of  sexual  intercourse,  the  husband 
not  being  impotent : — Held,  that  the  presump- 
tion of  law  in  favour  of  the  legitimacy  of  a  child 
begotten  and  born  of  the  wife  during  the  separa- 
tion may  be  rebutted,  not  only  by  evidence  to 
shew  that  the  husband  had  not  sexual  intercoui-se 
with  her,  but  also  by  evidence  of  their  conduct ; 
such  as  that  the  wife  was  living  in  adultery,  that 
she  concealed  the  birth  of  the  child  from  the 
husband,  and  declared  to  him  that  she  never  had 
such  child ;  that  the  husband  disclaimed  all 
knowledge  of  the  child,  and  acted,  up  to  his 
death,  as  if  no  such  child  was  in  existence ;  and 
also,  that  the  wife's  paramour  aided  in  concealing 
the  child,  reared  and  educated  it  as  his  own,  and 
left  it  all  his  property  by  his  will.  Morris  v. 
Davies,  5  C.  &  F.  163 ;  1  Jur.  911. 

When  husband  and  wife  have  been  in  such  a 
Rituation  that  access  may  have  taken  place,  the 
presumption  of  law  is  in  favour  of  the  issue,  but 
may  be  rebutted  on  strong  evidence.  If  access  is 
proved,  no  inquiry  can  be  made  whether  the  hus- 
band or  any  other  person  be  the  parent.  Lord 
Coke's  doctrine  of  '*  inter  quatuor  maria"  is  ex- 
ploded.   Ih. 

On  a  trial  as  to  the  legitimacy  of  children  be- 
gotten when  the  husband  and  wife  were  living 
separate,  the  fact  that  they  had  opportunities  of 
access  is  not  conclusive  of  the  legitimacy ;  but 
the  presumption  of  intercourse  may  be  rebutted 
by  circumstances.  Beg.  v.  Mansfield,  1  Q.  B. 
444 ;  1  G.  &  D.  7 ;  5  Jur.  505. 

If  there  was  an  opportunity  of  access,  but  the 
wife  was  notoriously  living  in  adultery,  it  does 
not  necessarily  follow  that  a  child  begotten  while 
each  opportunity  existed  was  not  the  husband's. 
Ih. 

A  child  bom  of  a  married  woman  is,  in  the 
first  instance,  presumed  to  be  legitimate.  The 
presumption,  thus  established  by  law,  is  not  to 
be  rebutted  by  circumstances  which  only  create 
doubt  and  suspicion,  but  it  may  be  wholly  re- 
moved by  shewing  that  the  husband  was — ^first, 
lucompetent ;  secondly,  entirely  absent,  so  as  to 
have  no  intercourse  or  communication  of  any 
kind  with  the  mother;  thirdly,  entirely  absent 
at  the  period  during  which  the  child  must,  in  the 
course  of  nature,  have  been  begotten ;  fourthly, 
only  present  under  such  circumstances  as  afford 
clear  and  satisfactory  proof  that  there  was  no 
sexual  intercourse.  Such  evidence  as  this  puts 
an  end  to  the  question,  and  establishes  the  ille- 
gitimacy of  a  child  of  a  married  woman,  ffar- 
grave  V.  Har grave,  9  Beav.  552. 

It  is,  however,  very  difficult  to  conclude  against 
the  legitimacy  in  cases  where  there  is  no  disa- 
'bility,and  where  some  society  or  communication 
18  continued  between  husband  and  wife  during 
the   time  in  question,  so  .'vs  to  have  affoixlcd 


opportunities  of  sexual  intercourse ;  and  in 
cases  where  such  opportunities  have  occurred, 
and  in  which  any  one  of  two  or  more  men  may 
have  been  the  father,  whatever  probabilities  may 
exist,  no  evidence  can  be  admitted  to  shew  that 
any  man,  other  than  the  husband,  may  have 
been,  or  probably  was,  the  father  of  tlie  wife's 
child.  Throughout  the  investigation  the  pre- 
sumption in  favour  of  legitimacy  is  to  have  its 
weight  and  influence,  and  the  evidence  against 
it  ought  to  be  strong,  distinct,  satisfactory  and 
conclusive.    Ih. 

The  presumption  of  law  arising  from  the  fact 
of  husband  and  wife  sleeping  together,  is  irre- 
sistible as  to  the  legitimacy  of  a  child  of  the 
wife,  unless  there  is  clear  and  satisfactoiy  evi- 
dence that  sotae  phj-sical  incapacity  existed. 
Legge  v.  Edmunds,  25  L.  J.,  Ch.  125. 

Where  such  physical  incapacity  is  satisfactorily 
made  out  according  to  the  opinions  of  the  medical 
witnesses,  evidence  of  tlie  adultery  of  the  wife  is 
still  an  Important  ingredient  in  determining  the 
legitimacy  of  the  child  ;  because,  if  the  wife  were 
of  irreproachable  character,  it  would  go  far  to 
modify  the  opinion  as  to  the  husband's  incapa- 
city.   Ih. 

A  child  of  a  married  woman  must  be  pre- 
sumed to  be  the  child  of  the  husband,  unless  it 
is  proved  beyond  all  reasonable  or  serious  doubt 
that  no  sexual  intercourse  could  have  taken  place 
at  the  time  within  which 'the  husband  could  be 
the  father.  The  onus  probandi  lies  entirely  on 
the  part  of  those  who  wish  to  shew  the  illegiti- 
macy. Plowes  V.  Bossey,  31  L.  J.,  Ch.  681  ;  8 
Jur.,  N.  S.  352  ;  10  W.  R.  332. 

A.  was  summoned  under  5  Geo.  4,  c.  83,  s.  3, 
for  wilfully  refusing  to  maintain  his  child.  He 
and  his  wife  had  lived  separately  for  about  three 
years  before  the  birth  of  the  child,  though  in  the 
same  town  ;  she  led  a  disreputable  and  profligate 
life,  and  he  always  avoided  her,  and  she  had  been 
seen  as  a  prostitute  in  company  with  several  men, 
and  the  child  was  born  in  gaol.  The  justices  dis- 
missed the  summons,  holding  that  the  legal  pre- 
sumption that  the  husband  was  the  father  of  the 
child  was  rebutted  by  this  evidence : — Held,  that 
they  came  to  a  right  conclusion.  Sihhet  v. 
AifhsUy,  3  L.  T.  583. 

If  the  jury  is  satisfied  that  intercourse  took 
place  between  the  husband  and  wife  at  such 
times  as  in  the  course  of  nature  to  account  for 
the  birth  of  the  child,  such  child  must  be  taken 
to  be  the  husband's  child,  although  during  the 
same  period  other  men  may  have  had  intercoui-se 
with  the  mother.  Wright  v.  Holdgate,  3  C.  &  K. 
158. 


Ifon-Acoess.] — ^Where  a  husband,  after  a  long 
absence,  did  not  rejoin  his  wife  till  the  24th 
November,  1849,  and  when  she,  nevertheless, 
produced  a  full-grown  child  on  the  18th  May, 
1850: — Held,  that  he  could  not  have  been  the 
father.  Haathcotes  Divorce  BUI,  1  Macq.  H.  L. 
Cas.  535. 

Non-access  of  the  husband  need  not  be  proved 
during  the  whole  period  of  the  wife's  pregnancy  : 
it  is  sufficient  if  the  circumstances  of  the  case 
shew  a  natural  impossibility  that  the  husband 
could  be  the  father,  as  where  he  had  access  only 
a  fortnight  before  the  birth.  Bex  v.  Luff,  8  East, 
193. 

If  a  husband  is  found  to  have  gone  beyond 
seas  above  two  years  before  the  birth  of  a  child 
borne  by  his  wife,  she  remaining  at  home,  the 
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conclusion  is  irresistible  that  Buch  child  is  a 
bastard.     Rex  v.  Afaidstane,  12  Kast,  550. 

Bat  the  illegitimacy  of  a  child  bom  of  a  mar- 
ried woman  is  established  beyond  all  dispute,  by 
evidence  of  her  living  in  adultery  at  the  time 
when  the  child  was  begotten,  and  of  her  husband 
then  residing  in  another  part  of  the  kingdom,  so 
as  to  make  access  impossible.  Saye  and  Sele 
{Barany\  1  H.  L.  Cas.  507. 


2.  Evidence  of  Mothee  or  Fatheb. 

Of  Hother.] — On  a  question  of  legitimacy,  it 
appeared  that  the  child  had  l)een  bom  three 
months  after  the  marriage.  It  was  suggested 
that  the  wife  had  not  seen  the^  husband  until 
immediately  before  the  marriage,  and  that  at  the 
period  of  conception  he  was  married  to  another 
person.  In  cross-examination  of  the  mother  it 
was  proposed  to  ask  her,  "  How  long  she  had 
known  her  husband  before  her  marriage?" 
This  question  was  objected  to,  but  the  court 
allowed  her  to  be  asked,  "  When  did  you  first 
become  acquainted  with  your  husband  ?"  and 
she  answered,  twelve  months  before  her  mar- 
riage ;  the  court  would  not  permit  this  subject 
to  be  further  pursued.  Arion,  v.  Anon.^  22  Beav. 
481  ;  23  Beav.  273. 

The  declaration  of  a  mother  is  not  admissible 
to  prove  non-access  on  the  part  of  her  husband  ; 
but  where  non-access  has  been  established 
aliunde,  the  declaration  of  the  wife  is  admissible 
to  prove  the  paternity  of  the  child.  Legge  v. 
Edmonds,  26  L.  J.,  Ch.  125. 

The  mother  of  a  child  wrote  a  letter  to  the 
alleged  father,  declaring  that  he  was  the  father 
of  her  child,  which  was  bom  three  months  after 
the  death  of  her  husband.  It  did  not  appear 
that  this  letter  was  ever  received  by  the  person 
to  whom  it  was  addressed,  nor  even  that  she  had 
ever  voluntarily  parted  with  the  possession  of 
it  :-^Held,  that  the  letter  was  not  admissible  as 
evidence  of  the  conduct  of  the  mother.    lb. 

On  an  issue  to  try  the  legitimacy  of  a  party 
born  of  a  married  woman,  since  dead,  declara- 
tions by  her  that  he  was  not  the  son  of  her  hus- 
band, but  of  another  man,  are  not  admissible ; 
nor  are  such  declarations  of  the  husband  ad- 
missible. Cojte  V.  Chj)e,  5  C.  &  P.  604  ;  1  M.  & 
Rob.  269. 

A  woman  cannot  give  evidence  of  the  non- 
access  of  her  husband,  to  bastardize  her  issue, 
though  he  is  dead  at  the  time  of  her  examination 
as  a  witness.  Rex  v.  Kea,  11  East,  132  ;  S.  P., 
Goodright  d.  Steremt  v.  Mom,  Cowp.  591. 

But  the  mother  is  a  compt'teiit  witness  to 
prove  the  illegitimacy  of  her  children.  Rex  v. 
Bramley,  6  T.  R.  330 ;  S.  P.,  Standen  v.  Standen, 
6  T.  R.  331  ;  Peake,  32. 


Of  Father.] — On  the  trial  of  an  issue  as  to  the 
legitimacy  of  a  child  bom  of  a  married  woman, 
the  evidence  of  the  husband  is  not  admissible 
for  the  purpose  of  proving  access,  or  for  the  pur- 
pose of  proving  any  collateral  fact  which  would 
tend  to  shew  that  he  had  opportunities  of  access. 
Wright  V.  Holdgate,  3  C.  &  K.  168. 

Nor  is  evidence  of  expressions  of  feeling  by 
the  wife  towards  the  husband  admissible.    Ih, 

Description  of  Child  on  Baptismal  Begister.] 

— But  a  baptismal  register,  in  which  the  party  is 
described  as  the  illegitimate  son  of  his  mother,  is 


admissible  on  the  trial  of  such  an  isBuc.     do]f6 
V.  Cope,  5  0.  &  P.  604  ;  1  M.  &  Rob.  269. 

XL  AFFILIATION. 

1.  JUBISDIGTION  OF  JUSTICES. 

To  issue  Snaunons.] — If  a  woman  goes  to,  and 
lodges  at  a  place  for  the  purpose  of  applying  to 
the  magistrates  there,  for  an  order  of  affiliation, 
intending  to  leave  the  place  as  soon  as  she  has 
got  the  order,  she  having  at  the  time  no  other 
residence,  and  not  having  gone  for  any  fraudu- 
lent or  improper  purpose,  she  is  resident  at  the 
place  within  the  meaning  of  the  7  &  8  Vict. 
c.  101,  8.  2,  which  requires  that  application  for 
such  an  order  must  be  made  to  justices  acting 
for  the  petty  sessional  division  within  which  the 
woman  resides.  Reg,  v.  Uughe%,  Dears.  &  B.  C.  C. 
188  ;  26  L.  J.,  M.  C.  133  ;  3  Jur.,  N.  S.  448. 

A  summons  was  issued  by  a  justice  to  the 
putative  father  of  a  bastard  child  upon  an  appli- 
cation made  by  the  mother  before  the  birth  of 
the  child.  No  written  deposition  was  made  at 
the  time  of  the  application.  The  parties  ap- 
peared at  the  petty  sessions  according  to  the 
exigency  of  the  summons,  and  the  case  was 
heard  without  objection,  when  the  father  swore 
wilfully  and  falsely  as  to  a  material  fact : — 
Held,  that  the  appearance  at  the  petty  sessions 
and  the  hearing  without  objection  raised,  cured 
the  defect  in  the  application  for  the  summons,  if 
there  was  any,  and  the  justices  had  jurisdiction 
to  hear  the  parties  before  them,  and  that-  the 
father  was  rightly  convicted  of  perjury.  Brg.  t. 
Fletcher,  1  L.  R.,  C.  C.  320 ;  40  L.  J.,  M.  C.  123 ; 
24  L.  T.  742  ;  19  W.  R.  781  ;  12  Cox,  G.  C.  77. 

A  woman,  who  has  no  settled  place  of  resi- 
dence, may  make  application  to  the  justices  of 
the  division  in  which  for  the  time  being  she 
happens  to  be  for  a  summons.  Lawrence  v. 
Inamire,  20  L.  T.  391. 

If  there  is  any  corroboration  whatever  of  the 
woman's  testimony,  the  effect  of  such  oorrobora* 
tion  is  for  the  justices  alone,  and  the  court  will 
not  interfere  with  their  decision  upon  it.     lb. 

A  woman  having  applied  on  two  occasions  for 
an  order  of  affiliation  to  justices  of  the  petty 
sessional  division  in  which  she  had  been  residing 
with  her  parents,  and  had  been  refused  after  a 
hearing  on  the  merits,  took  lodgings  in  a  neigh- 
bouring borough,  ''  because,^'  as  she  deposed, 
"  people  said  if  she  came  there,  she  would  have  a 
better  chance ; "  and  when  she  had  been  there 
nearly  a  month,  she  applied  to  the  borough  jus- 
tices and  obtained  an  order  of  affiliation  : — 
Held,  that  the  object  of  the  woman's  remoTai 
was  to  obtain  a  new  tribunal,  and,  therefore, 
that  she  did  not  reside  within  the  borongii  so  as 
to  give  the  borough  justices  jurisdiction,  nnder 
7  &  8  Vict.  c.  101,  s.  2.  Reg.  v.  Muott,  32  L.  J. 
M.  C.  138 ;  7  L.  T.  785 ;  11  W.  R.  424. 

After  lapse  of  more  than  Twelve  Kontikt.] 

— A  single  woman,  having  been  delivered  of  a 
bastard  child,  within  twelve  months  obtained  a 
summons  upon  the  patativc  father ;  bnt  he 
having  absconded,  it  was  not  served.  More  than 
twelve  months  after  the  birth,  the  justice  who 
issued  the  summons  died ;  and  the  putative 
father  having  returned,  she  applied  to  another 
justice,  and  a  summons  was  issaed  and  served, 
and  the  justices  made  an  order  of  maintenance, 
which  recited  the  preccMling  facts : — ^Held,  that 
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the  second  jnstioe  had  no  power,  under  7  &  8 
Vict.  c.  101,  s.  2,  to  issue  a  summons,  and  there- 
fore the  order  was  bad.  Reg,  v.  PieJtfordy  1  B. 
&  8.  77  ;  30  L.  J.,  M.  C.  133  ;  7  Jur.,  N.  8.  568  ; 
4  L.  T.  210  ;  9  W.  R;  634. 

The  mother  of  a  bastard  chUd,  bom  on  the 
20th  March,  1868,  applied  to  a  justice  on  the 
18th  April,  1868,  for  a  sujnmons  against  the 
putative  father.  A  summons  was  issued  on  the 
same  day,  but  never  served,  as  he  could  not  be 
found  by  the  process-server  to  whom  the  sum- 
mons was  pven.  On  the  14th  January,  1870, 
about  a  fortnight  after  the  mother  had  found 
out  his  address,  she  applied  for  and  obtained 
another  summons,  which  was  served  on  him, 
and  he  appeared  thereto,  and,  being  examined 
on  oath,  committed  the  perjury  assigned : — Held, 
that  the  justices  had  jurisdiction  to  hear  the 
complaints,  although  at  the  time  of  service  of 
the  summons  more  than  twelve  months  bad 
elapsed  from  the  birth  of  the  child.  Reg,  v. 
Chugg,  11  Cox,  C.  C.  558  ;  22  L.  T.  556. 

To  make  Orders.] — On  an  application  by  a 
mother  of  a  bastard  child  for  an  order  of  main- 
tenance, it  appeared  that  the  &ther  had  con- 
tracted to  pay  the  mother  5*.  per  week  for  the 
snpport  of  the  child,  and  had  paid  her  in  ad- 
vance sufficient  to  maintain  the  child  for  two 
years  ;  he  also  paid  her  lOZ.,  in  consideration  of 
which  she  agreed  to  release  him  from  all  pay- 
ments in  respect  of  the  child.  The  magistrate 
was  of  opinion  that  he  had  no  discretion  in  the 
matter,  and  made  an  order : — Held,  that  the 
payment  by  the  father  in  advance,  and  the 
agreement  by  the  mother,  were  no  bar  to  the 
jnrisdiction  of  the  justices  to  make  an  order,  but 
that  they  ought  to  take  them  into  consideration 
with  the  other  circumstances,  and  exercise  their 
discretion  as  to  making  the  order.  Follitt  v. 
Koetzow,  2  El.  &  El.  730  ;  29  L.  J.,  M.  C.  128  ; 
6  Jar.,  N.  S.  651  ;  2  L.  T.  178  ;  8  W.  R.  432. 

A  person  having  been  sommoned  before  jus- 
tices was  adjudged  to  be  the  putative  father  of 
a  bastard  child,  and  ordered  to  provide  for  its 
maintenance,  according  to  the  Bastardv  Law 
Amendment  Act,  1872,  35  &  36  Vict.  c.  65,  s.  3. 
The  child  was  bom  in  Cornwall.  The  father 
i^as  an  Irishman,  and  the*  mother  an  English- 
i^oman,  and  the  connexion  which  resulted  in  the 
birth  of  the  child  took  place  in  Ireland.  The 
BiLznmons  was  duly  served  on  the  father : — Held, 
that,  the  child  having  become  chargeable  in 
IBngland,  the  justices  had  jurisdiction,  and  the 
order  was  good.  Hampton  v.  Richard j  43  L.  J., 
M.  C.  133  ;  30  L.  T.  636. 


On  Second  Application  after  Conviction 


an  order  of  affiliation  against  the  putative  father 
resident  in  England.  Marshall  v.  Murgatroyd, 
6  L.  R..  Q.  B.  31  ;  40  L.  J.,  M.  C.  7 ;  23  L.  T. 
393  ;  19  W.  R.  72. 


After  Death  of  Xother.] — The  evidence 


of  one  of  Defendant's  Witnesses  for  Peijnry.] 

Where,  after  a  bastardy  summons  has  been  dis- 
misned  on  the  merits,  one  of  the  defendant's  wit- 
nesses is  convicted  of  perjury  in  the  evidence 
given  by  him  on  that  summons,  justices  have 
jurisdiction  to  make  a  bastardy  order  on  a  second 
suxnmons.  Reg.  v.  Gaunt,  2  L.  R.,  Q.  B.  466  ; 
30  1..  J.,  M.  C.89 ;  16  L.  T.  379  ;  15  W.  R.  1172  ; 
8  B.  &  S.  365. 


Child  Bom  on  the  High  Seas.  J — Accord- 
ing to  the  rule  that  a  ship  on  the  high  seas  is 
part  of  the  territory  of  the  state  to  which  she 
l>elong8,  a  bastard  of  which  a  woman  has  been 
^el  leered  on  board  an  English  ship  is  to  be  deemed 
\yyTT\  in  England,  and  the  mother  is  entitled  to 


of  the  mother  of  a  bastard  child,  who  is  an  ap- 
plicant for  an  affiliation  order  against  the  puta- 
tive father,  is  necessary  at  the  hearing  of  the 
summons  before  justices  sitting  in  petty  sessions 
under  the  8  &  9  Vict.  c.  101,  s.  3.  Reg,  v.  Armi- 
tage,  7  L.  R.,  Q.  B.  773  ;  42  L.  J.,  M.  C.  15  ;  27 
L.  T.  41;  20  W.R.  1015. 

Therefore,  if  the  mother  dies  after  making  her 
application  for  a  summons,  and  before  the  hear- 
ing of  the  summons  at  petty  sessions,  the  justices 
have  no  jurisdiction  to  make  an  order  thereon. 
lb, 

Semble,  it  may  be  otherwise  on  the  hearing  of 
an  appeal  against  an  affiliation  order  under  8  k. 
9  Vict.  c.  10,  s.  6,  if  the  mother  dies  after  the 
hearing  of  a  summons  at  petty  sessions,  and  if 
she  has  been  examined  in  the  presence  of  the 
putative  father  and  might  have  been  cross- 
examined  by  him  at  the  petty  sessions.    lb. 

When   Xother  ii  a  Xarried  Woman.]— An 

order  may  be  made  upon  the  putative  father  for 
maintenance  of  a  bastard  child  bom  of  a  married 
woman,  though  the  7  &  8  Vict.  c.  101,  s.  2,  speaks 
only  of  any  single  woman.  Reg,  v.  Collifigwood, 
12  Q.  B.  681  ;  3  New  Sess.  Cas.  252  ;  17  L.  J., 
M.  C.  138  ;  12  Jur.  750. 

And  although  the  mother  is  a  married  «roman, 
living  apart  from  her  husband.  GrimeSj  Ex 
parte^  22  L.  J.,  M.  C.  153 ;  nom.  Reg,  v.  PilJking- 
ton,  2  El.  k  Bl.  546  ;  17  Jur.  554. 

When  Xother  Xarried  after  Birth  of  Child.]— 
The  35  &  36  Vict.  c.  65,  s.  3,  enacts,  that  "any 
single  woman  who  may  be  with  child,  or  who 
may  be  delivered  of  a  bastard  child,  may  either 
before  the  birth  or  at  any  time  within  twelve 
months  from  the  birth  of  such  child  .  .  . 
make  application  for  a  summons  against  the 
putative  father  : " — Held,  that  no  such  applica- 
tion can  be  made  when  the  mother  has  married 
since  the  birth  of  the  child,  and  is  at  the  time 
of  the  application  living  with  her  husband. 
Stacey  v.  LintelU  4  Q.  B.  D.  291  ;  48  L.  J.,  M.  C. 
108  ;  40  L.  T.  553  ;  27  W.  B.  551. 

A  bastardy  order  under  35  &  36  Vict.  c.  65, 
cannot  be  made  where  the  mother  has  married 
since  the  birth  of  the  child,  and  is  at  the  time  of 
the  application  living  with  her  husband,  although 
she  t4X)k  out  a  summons  against  the  putative 
father  before  her  marriage,  and  was  prevented 
from  serving  it  by  his  default.  Tozer  v.  Lake,  4 
C.  P.  D.  322. 

The  justices  have  a  discretion  under  35  &  36 
Vict.  c.  65,  to  order  weekly  payments  for  the 
maintenance  of  a  bastard  child  for  a  less  period 
than  the  maximum  period  given  by  s.  5  of  the 
act,  and  consequently,  where  the  justices  made 
an  order  for  weekly  payments  until  the  child 
attained  the  age  of  sixteen  or  the  mother  mar- 
ried, such  order  was  held  not  to  be  in  force  after 
the  marriage  of  the  mother.  Pearson  v.  Ileys,  7 
Q.  B.  D.  260  ;  50  L.  J.,  M.  C.  124  ;  46  L.  T.  680  ; 
30  W.  R.  156  ;  45  J.  P.  730. 

An  order  obtained  by  a  single  woman  for  the 
maintenance  of  a  bast&rd  child  can  be  enforced 
against  the  putative  father  after  the  marriage  of 
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the  mother.  iSof heron  v.  Srnft^  6  Q.  B.  D.  518-; 
50  L.  J.,  M.  C.  56  ;  44  L.  T.  622  ;  29  W.  B.  666  ; 
45  J.  P.  423. 


Though  HoBband  capable  of  Maintain- 


ing.]—An  onler  obtained  by  a  sinprlc  woman  for 
the  maintenance  of  a  bastard  child  can  be  en- 
forced against  the  putative  father  after  the 
marriage  of  the  mother  although  her  husband  is 
able  to  maintain  the  child.  Hardy  v.  Ather- 
tim,  7  Q.  B.  D.  264  ;  50  L.  J.,  M.  C.  105  ;  44  L. 
T.  776  ;  29  W.  R.  788  ;  45  J.  P.  683. 


Order  until  the  Child  attains  Thirteen  or 


Xother  UarrieB — Power  to  make  second  Order 
after  Death  of  Huibaad.]— Ui>on  the  hearing  of 
an  affiliation  summons  the  justices  made  an  order 
under  35  k  36  Vict.  c.  65,  for  the  payment  of  a 
weekly  sum  until  the  child  should  attain  the  age 
of  thirteen  yeare  or  die,  or  the  mother  should 
marry.  The  mother  married,  and  her  husband 
died  before  the  child  attained  the  age  of  thir- 
teen. The  mother  took  out  a  fresh  summons 
ujx)n  which  the  justices  made  an  order  for  pay- 
ment of  a  weekly  allowance  :— Held  (Hawkins, 
J.,  doubting),  that  the  matter  was  res  judicata, 
and  the  second  order  was  bad.  Williams  v. 
Darics,  11  Q.  B.  D.  74  ;  62  L.  J.,  M.  C.  87  :  47 
J.  P.  §81. 


Subiequent  Agreement  to  release  Father 


—Enforcement  of  Order.]— An  order  had  been  ob 
tained  by  the  respondent  ordering  the  appellant 
to  contribute  to  the  support  of  her  bastard 
child.  Subsequently  to  the  making  of  the  order, 
the  respondent,  in  consideration  of  a  sum  of 
money,  agreed  to  release  and  indemnify  the 
appellant  for  ever  from  all  actions,  suits,  and 
pnx^edings  iwrespect  of  the  child  :— Held,  that 
this  agreement  was  no  bar  to  the  jurisdiction  of 
the  justices  to  enforce  the  order  on  the  applica- 
tion of  the  mother.  Griffiths  y.  ikans,  46  L.  T. 
417  ;  30  W.  R.  427. 


Arrears— Discretion  of  Justices  to  En- 


force Payment.]— By  7  &  8  Vict.  c.  101,  s.  5,  all 
money  payable  under  a  bastardy  order  "  shall  be 
due  and  payable  to  the  mother  of  the  bastard 
child  in  respect  of  such  time  and  so  long  as  she 
lives  .  .  ."  By  35  k  36  Vict.  c.  65,  s.  4,  if  it 
be  made  to  appear  to  any  one  justice  that  any 
sum  to  be  paid  in  pursuance  of  such  order  has 
not  been  paid,  such  justice  may,  by  warrant, 
cause  the  putative  father  to  be  brought  up  be- 
fore any  two  justices,  and  in  case  he  neglect  or 
refuse  payment  they  may,  by  warrant,  direct  the 
sum  to  be  recovered  by  distress,  and  may  detain 
him  imtil  the  return  to  the  warrant  of  distress  ; 
but  if  on  the  return,  or  by  admission,  it  appear 
that  no  sufficient  distress  can  be  had,  they  may, 
if  they  see  fit,  cause  him  to  be  committed: — 
Held,  by  Grove,  J.,  that  the  enforcement  by  the 
justices  of  the  payment  of  sums  due  under  such 
order  is  discretionary ;  by  Huddleston,  B.,  that 
the  justices  are  bound  to  enforce  it.  Dating  v. 
E^ans,  9  Q.  B.  D.  238  ;  51  L.  J.,  M.  C.  132  ;  46 
L.  T.  418  ;  30  W.  R.  548  ;  46  J.  P.  471. 

Although  under  7  &  8  Vict.  c.  101,  e.  3,  not 
more  than  thirteen  weeks'  arrears  of  the  weekly 
payments  accruing  due  after  the  making  of  an 
order  of  affiliation  can  be  recovered,  yet  there  is 
no  such  limit  with  reference  to  the  sums  ordered 
to  be  paid  with  respect  to  the  period  anterior  to 


the  period  of  making  such  order.   Reg.  v.  Curmey 
Faher,  Ex  parte,  18  L.  T.  559. 

A.  applied  to  justices,  in  1863,  for  a  summons 
against  B.  as  the  father  of  her  bastard  child, 
born  within  two  months.  B.  having  absconded, 
he  was  not  served,  but  having  returned  in  1868 
he  was  duly  served,  and  upon  the  hearing  the 
justices  made  an  order,  and  directed  that  he 
should  pay  2*.  6i/.  per  week  from  the  date  of  the 
woman's  application  in  1S63,  amounting  to  the 
sum  of  18/.  18*.  : — Held,  that  they  were  justified 
in  so  doing,  and  that  the  order  was  good.    lb. 

Appeal  to  Quarter  Sessions  when  no  Bar  to 
Prooeedings  before  Justices.] — Upon  the  hearing 
of  an  appeal  to  quarti^r  se^ions  against  an  order 
of  affiliation,  it  appeared  that  the  respondent 
and  her  witnesses  were  not  present,  having  mis- 
taken the  day  of  hearing,  and  her  counsel  applied 
for  an  adjournment  till  the  following  moniing, 
offering  to  pay  the  costs  of  the  day.  The  appel- 
lant having  declined  to  accede  to  this  proposal, 
the  sessions  directed  the  case  to  proceed,  and 
quashed  the  order,  no  evidence  having  been  ad- 
duced on  the  part  of  the  respondent: — HeU, 
that  the  order  of  quarter  sessions  was  not  a  de- 
cision upon  the  merits,  and  that  fresh  proceed- 
ings in  respect  of  the  same  matter  might  be 
taken  before  justices.  Iteg.  v.  May^  or  Et$ex 
J  J,,  5  Q.  B.  D.  382  ;  49  L.  J.,  M.  C.  67 ;  28 
W.  R.  918 ;  42  L.  T.  772,  sub  nom.  i2cy.  v. 
Phillips, 

85  ft  36  Tiot.  c.  65— Bastardy  Act— Time  of 
coming  into  Operation  of.] — ^I'he  35  &  36  Vict  c, 
65,  s.  3,  provides  for  an  application  for  an  order 
of  affiliation  by  any  single  woman  who  may  be 
delivered  of  a  bastard  child  "  after  the  passing  of 
this  act."  The  act,  which  came  into  immediate 
operation,  received  the  royal  assent  on  the  10th 
of  August,  1872  : — Held,  that  an  order  of  aflUia- 
tion  might  be  made  under  the  act  in  respect  of 
a  child  bom  at  any  time  of  the  day,  on  the  10th 
of  August,  1872,  Inasmuch  as  the  act  in  contem- 
plation of  law  for  this  purpose  came  into  effect 
from  the  commencement  of  the  day  on  which  it 
received  the  royal  assent.  Tomlinsim  t.  BvUoel, 
4  Q.  B.  D.  230;  48  L.  J.,  M.  C.  95 ;  40  L.  T.45l>; 
27  W.  R.  552. 

2.  Second  Application, 

When  it  can  be  made.] — Where  justices  in 
petty  sessions  have  heard  an  application  for  an 
order  of  affiliation,  and  refused  to  make  an  order, 
on  the  ground  that  the  evidence  of  the  mother 
was  not  corroborated  in  some  material  particnlar, 
the  mother  is  not  bari-ed  from  making  a  seoMid 
application  within  the  jKiriod  limited  by  7  k  S 
Vict.  c.  101,  8.  2.  Reg.  v.  Machen  or  Mateie»y 
3  New  Sess.  Cas.  629  ;  14  Q.  B.  74  ;  18  L.  J.,  M. 
C.  213  ;  5.  P.,  R^g.  v.  Gloucestershire  (Jwstie<es% 
White,  In  re,  13  Jur.  765. 

Where  an  application  for  an  order  is  dismissed 
not  upon  its  merits,  the  woman  is  not  haired 
from  making  another  application.  Reg.  v.  Har- 
rington, 9  L.  T.  721;  12  W.  R.  420. 

A  dismissal  upon  the  ground  of  there  being  no 
sufficient  corroborative  evidence  is  not  a  dis- 
missal upon  the  merits.    Jb. 

The  mother  of  a  bastard  child  applied  to  the 
justices  at  a  petty  sessional  division  of  W.,  in  the 
county  of  0.,  for  an  order  on  the  patatiye  father, 
which  was  refused.     She  subsequently  removed 
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into  the  county  of  B.,  and  there  made  a  second 
application,  when  the  justices  made  an  oider. 
Against  this  order  the  putatiye  father  appealed, 
but  it  was  confirmed  by  the  quarter  sessions  : — 
Held,  that  the  petty  sessions  had  jurisdiction  on 
such  second  application,  and  were  bound  to  hear 
the  complaint ;  and  that  the  order  of  the  quarter 
sessions*  in  confirmation  was  correct,  it  not  ap- 
pearing that  the  former  application  was  dis> 
missed  on  the  merits  ;  and  that  the  court  could 
not  review  either  the  decision  of  the  justices  or 
of  the  quarter  sessions,  llcg.  v.  Burkin^havi- 
$hire  (Jutttices)^  3  New  Sess.  Cas.  500  ;  18  L.  J.. 
M.  C.  113  ;  13  Jur.  1053. 

Held,  also,  that  if  evidence  had  been  adduced 
that  the  former  application  had  been  dismissed 
on  the  merits,  it  would  have  been  a  good  ausw^er. 
Ih, 


Order   on   first   Applioation   miut    be 


Abandoned.] — A  woman  applied  at  a  petty  ses- 
sions for  an  order.  The  case  was  adjourned,  and 
an  order  made  at  the  adjourned  petty  sessions 
on  the.  putative  father,  who  appealed  to  the 
quarter  sessions.  Before  those  sessions  were 
held,  the  attorney  for  the  mother  gave  notice  of 
abandoning  his  order,  and  tendered  to  the  appel- 
lant's attorney  a  sum  for  costs,  which  he  accepted, 
supposing  the  sum  to  be  offered  in  discharge 
only  of  the  costs  of  the  adjournment,  and  the 
sum  being  in  fact  much  below  the  whole  amount 
of  costs.  The  residue  being  unpaid,  the  mother's 
attorney  requested  the  justices  in  petty  sessions 
to  rehear  the  case  for  the  purpose  of  making 
another  order.  On  their  refusal  a  motion  for  a 
mandamus  refused,  because  the  abandonment 
had  not  been  completed  by  replacing  the  appel- 
lant in  his  original  situation,  and  therefore  the 
order  was  still  in  force.  Reg.  v.  HhwhcUff,  10 
Q.  B.  356  ;  16  L.  J.,  M.  C.  78  ;  11  Jur.  514. 

Wlien  really  forming  Part  of  Original  Applica- 
tion.]— A  woman,  having  been  delivered  of  a 
bastard  child,  applied,  within  twelve  months  of 
the  birth,  to  a  justice  for  a  summons  upon  the 
putative  father.  She  (not  being  on  oath)  stated 
that  she  had  learned  that  the  putative  father 
was  in  America,  upon  which  the  justice,  without 
directly  refusing  the  application,  declined  to 
issue  a  summons  then.  More  than  twelve 
months  from  the  application  she  discovered  that 
the  putative  father  was  in  England  ;  upon  which 
she  obtained  and  served  a  summons  from  the 
same  justice,  and  the  justices,  upon  this  applica- 
tion, made  an  order  of  maintenance  upon  him. 
The  summons  professed  to  be  on  a  renewed 
application  : — Held,  that  the  order  was  good, 
under  7  &  8  Vict.  c.  101,  s.  2,  and  8  &  9  Vict.  c. 
10,  Sched.  No.  42  ;  the  whole  proceeding  being 
in  effect  founded  on  the  original  application,  and 
it  not  being  necessary  that  the  summons  should 
issnc  at  the  time  when  the  application  is  made. 
I'ottn  V.  Cambridge,  8  El.  &  Bl.  847  ;  27  L.  J., 
M.  C.  62  ;  4  Jur.,  N.  8.  72. 

A.  was  indicted  for  disobeying  an  order  of  jus- 
tices, adjudging  him  to  be  the  putative  father  of 
a  bastard  child,  dated  the  6th  May.  A  previous 
order  had  been  made  on  the  1st  January,  but,  in 
con.sequence  of  errors  and  omissions  on  the  face 
of  it,  it  was  a  bad  order,  and  the  magistrates, 
-who  had  made  the  order,  executed  a  supersedeas 
of  it : — Held,  that,  as  the  first  order  was  a  nullity. 
the  magistrates  had  jurisdiction  to  entertain  a 
.second  application,  and  make  a  new  order.  lUg. 


V.  BrUpg,  3  New  Sess.  Cas.  591  ;  2  C.  &  K.  962  ; 
T.  &  M.  109  ;  1  Den.  C.  C.  416  ;  18  L.  J.,  M.  C. 
157  ;  13  Jur.  520. 

An  application  was  made  for  a  bastardy  sum- 
mons. It  was  heard  and  .dismissed  on  an  objec- 
tion to  the  form  of  the  summons,  without  discus- 
sion of  the  merits.  A  second  summons  was 
issued  without  any  new  application,  and  an  ortler 
made  upon  the  putative  father  : — Held,  that  the 
order  was  properly  made  on  the  original  applica- 
tion, as  the  dismissal  of  the  first  summons  on 
the  objection  .to  the  form  of  the  summons  did 
not  exhaust  the  application.  K^-g.  v.  LafiraMre 
(Jmticcff),  29  L.  T.  ^^io  ;  22  W.  K.  329. 

Evidence  of  Order  haying  been  made  on  Ori- 
ginal Application.]— Under  7  &  8  Vict.  c.  101,  s.  2, 
an  application  was  made  by  a  woman  for  an  oixlcr 
on  a  person  whom  she  alleged  to  be  the  father 
of  a  bastard  child,  of  which  she  had  been  delivered 
within  twelve  calendar  months  before  the  appli- 
cation. An  objection  was  mjidc,  that  an  onler 
had  been  antecedently  made  on  the  same  com- 
plaint, and  it  was  the  duty  of  the  applicant  to 
shew  that  the  previous  order  had  been  quashed, 
but  not  on  the  merits,  in  order  to  entitle  her  to 
apply  again  under  8  &  9  Vict.  c.  10,  s.  4.  No 
evidence  was  tendered  to  shew  that  such  prior 
order  existed,  but  the  justices  decided,  neverthe- 
less, that  the  complainant  was  bound  to  prove 
that  the  order  was  quashed  for  a  defect  in  form  ; 
and,  on  her  failing  in  such  proof,  they  refused  to 
hear  the  application  : — Held,  that  the  justices 
were  not  at  liberty  to  assume  the  existence  of 
the  former  order,  and  that  a  mandamus  should 
issue,  commanding  them  to  hear  the  complaint. 
Itcg,  V.  Bridgma7ty  or  Meg.  v.  Suffolk  (./«*/<>r*), 
2  New  Sess.  Cas.  232  ;  15  L.  J.,  M.  C.  44  ;  10  Jur. 
169,  738. 

A  fqrmer  decision  upon  the  merits  in  favour  of 
a  putative  father  is  an  answer  to  an  application 
by  the  mother  of  a  bastard  child  for  an  order  of 
maintenance ;  but  the  petty  sessions  and  the 
quarter  sessions,  on  appeal,  have  jurisdiction  to 
inquire  whether  or  not  such  former  decision  was 
in  point  of  fact  come  to,  and  if  the  proof  in  their 
estimation  fails,  to  make  the  order,  and  the 
court  will  not  interfere  to  review  their  decision, 
being  upon  a  question  of  fact  within  their  juris- 
diction.   JUcg.  V.  RoMnsim,  6  D.  &  L.  295. 

3.  Summons  to  Appeae. 

Within  what  Time  Application  for,  mnst  be 
made.] — An  application  for  a  summons  for  an 
order  of  affiliation,  must  be  made  within  twelve 
calendar  months  after  thcbirth  of  the  child  (un- 
less money  has  been  paid  for  its  maintenance 
within  that  period)  ;  and  when  such  summons 
has  been  heard  and  dismissed,  no  other  summons 
can  issue  founded  upon  the  same  application. 
Reg,  V.  Thomas,  8  L.  T.  466. 

On  the  26th  March,  1860,  A.  applied  for  a  sum- 
mons against  B.  in  respect  of  a  child  born  on  the 
15th  November,  1869.  This  summons  was  heard 
on  the  30th  April,  and  was  dismissed  on  the 
ground  of  the  want  of  sufficient  corroborative 
evidence.  Subsequently,  in  December,  1862,  an- 
other summons  was  issued,  and  upon  the  hearing 
on  the  26th  an  order  was  made.  The  order  itseU. 
purported  to  be  founded  upon  the  application 
made  on  the  26th  of  March,  1860  :— Held,  that 
the  order  was  bad,  for  that  the  application  of 
J  the  26th  March.  I860,  was  spent  by  the  hearing 
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and  judgment  on  the  30th  April,  and  that  being 
80,  there  was  no  application  to  support  the  order 
within  twelve  mouths  of  the  birth  of  the  child. 
Ih. 

Seiriee — Snffioitiiey  of.] — The  summons  must 
be  left  at  his  present  place  of  abode,  if  he  has 
anj  at  the  time  of  the  service ;  at  his  last  place 
of  abode,  if  he  has  none.  Rrg.  v.  JSvanji,  4  New 
Sess.  Cas.  191  ;  1  L.,  M.  &  P.  357 ;  19  L.  J.,  M.  C. 
151. 

Proof  of  the  proper  service  of  the  summons  is 
essential  to  give  the  justices  jurisdiction.     lb. 

If  the  summons  is  left  at  a  place 'which  the* 
person  leaving  it  believes  to  be  the  last  place  of 
abode  of  the  party  summoned,  and  gives  evidence 
of  suoh  service  of  the  summons  before  the  justices 
at  petty  sessions,  the  latter  have  prim&  facie  juris- 
diction to  make  the  order  of  maintenance,  but 
the  party  summoned  is  at  liberty  to  shew  that 
the  summons  was  not  served  at  his  last  place  of 
abode,  and  if  the  fact  is  proved,  the  court  will 
grant  a  certiorari  to  bring  the  order  up  to  quash 
it,  as  being  made  without  jurisdiction.    lb. 

A  summons  duly  issued  by  a  justice  against  a 
putative  father  of  an  English  bastard  child  was 
8cr\*ed  on  him  in  Scotland,  where  he  had  gone  to 
reside.  He  did  not  attend  before  the  justices  in 
petty  sessions.  On  proof  of  this  service  in  Scot- 
land, and  that  it  was  in  sufficient  time  to  have 
enabled  him  to  attend  ;  the  justices  heard  the 
case,  and  made  an  affiliation  and  maintenance 
order.  The  order  having  been  brought  up  by 
certiorari : — Held,  that  service  out  of  England 
and  Wales  was  not  due  service,  and  the  order 
was  quashed.  Beg.  v.  Light  foot,  6  El.  &  Bl.  822 ; 
25  L.  J.,  M.  C.  115 ;  2  Jur.,  N.  S.  786  ;  4  W.  R. 
655. 

A  person,  expecting  proceedings  against  him 
as  the  putative  father  of  a  bastard  child,  left  his 
father's  house  on  the  13th  July,  and  went  to  re- 
side with  a  farmer  in  another  county,  whom  he 
assisted  in  his  farm,  having,  as  he  deposed,  no  in- 
tention of  returning  to  reside  with  his  father : — 
Held,  that  service  of  a  summons  at  his  father's 
house  on  the  29th  July  was  a  good  service  at  his 
last  place  of  abode,  within  7  &  8  Vict.  c.  101,  s.  3. 
Reg.  V.  Higham,  7  El.  &  Bl.  567  ;  26  L.  J.,  M.  C. 
116;  3  Jur.,N.  S.  691. 

An  affiliation  summons  against  H.  was  served 
at  the  house  of  his  father.  An  attorney  appeared 
to  the  summons  before  the  justices  for  the  petty 
sessional  division  of  B.,  in  the  county,  represent- 
ing himself  to  be  authorized  to  appear  for  H.  In 
fact,  he  was  retained  and  paid  by  H.'s  father ;  he 
examined  and  cross-examined  witnesses.  An 
order  was  drawn  up  purporting  to  be  made  on 
the  complaint  of  the  mother,  ''residing  at  M. 
within  this  county,"  and  to  be  made  as  on  a  con- 
tested summons,  the  defendant  appearing  by  at- 
torney. M.  was  not  only  in  the  county,  but  in  the 
petty  sessional  division  of  B.,  as  was  well  known 
to  every  one ;  but  nothing  was  said  about  it.  H. 
deposed  that,  a  few  days  before  a  summons  was 
served,  he,  anticipating  annoyance  from  the 
woman,  left  his  father's  house,  w^hich  had  up  to 
that  time  been  his  abode,  without  any  intention 
to  return,  and  was  not  informed  of  the  proceed- 
ings before  the  justices.  A  rule  to  quash  the 
order  having  been  obtained,  on  the  ground  that 
the  attorney  was  not  authorized  to  appear,  and 
that  the  order  did  not  mention  that  M.  was  with- 
in the  division : — Held,  that  the  court  would 


temporary  motive,  did  intend  to  return  when 
the  motive  ceased,  notwithstanding  his  deposition 
to  the  contrary  ;  and  that,  such  being  taken  to 
be  the  fact,  the  summons  was  duly  served ;  and 
that,  all  proper  to  be  proved  in  an  unopposed 
summons  having  in  fact  appeared  before  the 
justices,  and  the  state  of  proof  being  sncfa  88 
would  justify  them  in  drawing  up  an  order, 
stating  M.  to  be  in  the  division  of  B.,  the  omis- 
sions and  mistakes  were  amendable  under  12  k 
13  Vict.  c.  46,  s.  7.     lb. 

Under  7  &  8  Vict.  c.  101,  s.  3,  justices  hare 
jurisdiction  to  make  an  order  of  bastardy  npoo 
the  putative  father,  on  proof  that  the  summons 
mentioned  in  s.  2  was  left  at  his  lAst  place  of 
abode,  notwithstanding  he  was  abroad  at  the 
time  of  the  service  and  never  heard  of  it.  Ref. 
V.  Damarell,  3  L.  R.,  Q.  B.  50  ;  37  L.  J.,  M.  C. 
21  ;  8  B.  &  S.  659. 


Affidavit  denying  Senrioe,  but  net  deny- 


ing Tmth  of  Charge.] — D.  had  left  England  and 
proceeded  to  America  ;  a  few  days  after  his  de- 
parture a  summons  in  bastardy  was  left  at  his 
last  place  of  abode  in  England,  and  an  order  of 
affiliation  was  subsequently  made  upon  him ;  the 
order  recited  that  he  had  been  duly  served  with 
the  summons.  Two  years  afterwards  he  returned 
to  England,  and  applied  for  a  certiorari,  upon  an 
affidavit  which  disclosed  these  facts,  but  did  not 
deny  the  truth  of  the  charge  : — Held,  that  the 
proceedings  were  regular  on  the  face  of  them ; 
and  as  there  was  no  affidavit  of  merits,  the  court 
would  not  interfere.  Davis,  Ex  parte.  1  B.  C.  C. 
191  ;  22  L.  J.,  M.  C.  143;  17  Jur.  577;  &  P^ 
Reg.  V.  Browiiy  1  L.  T.  29. 


4.   COBROBORATIVE  EVIDENCE. 

Snffioiencj  of] — ^As  to  sufficiency  of  evidence 
to  corroborate  the  mother  in  a  material  parti- 
cular, see  Iteg.  v.  J'tarcey,  17  Q.  B.  902 ;  21  L. 
J.,  M.  C.  129. 

On  the  hearing  of  an  affiliation  summons, 
evidence  was  given  of  acts  of  familiarity  on  the 
part  of  the  alleged  father  towards  the  mother 
having  occurred  several  months  before  the  child 
could  have  been  begotten,  and  that  in  con- 
sequence he  had  been  forbidden  the  house  by  her 
parents.  It  was  also  proved  that  the  woman 
was  a  person  of  weak  intellect.  No  corrobora- 
tive evidence  in  direct  relation  to  the  actual 
begetting  of  the  child  was  given  : — Held,  that 
the  evidence  given  was  in  point  of  law  admissible 
as  corroborating  the  woman's  statement.  The 
effect  of  it  on  the  question  of  paternity  was  for 
the  consideration  of  the  justices,  who  were 
entitled  to  act  upon  it  if  they  thought  it  did 
materially  corroborate  her.  Cole  v.  Manning, 
2  Q.  B.  D.  611  ;  46  L.  J.,  Al.  C.  175;  35  L.  T. 
941. 


Of  If  on-AoceBS  of  Husband.] — Upon  a  com- 


plaint by  a  married  woman  who  was  living  apart 
from  her  husband,  charging  a  third  party  with 
being  the  father  of  a  bastard  child  of  which  she 
had  been  delivered,  evidence  having  been  givai 
which  justified  the  magistrates  in  presuming 
non-access  of  the  husband  : — Held,  that  it  was 
no  ground  of  objection  to  their  decision  that 
they  allowed  the  wife  to  be  asked  a  qnestion 
tending  to  prove  non-access  of  the  husband,  the 
infer  that  H.,  leaving  his  abode  avowedly  for  a  I  magistrates   certifying  that   they  foand    Hon* 
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access  independently  of  her  evidence.     Yates  v. 
Ckippindale,  11  C.  B.,  N.  S.  512. 

Of  Connexion  with  Othen.] — If,  upon  the 


hearing  of  a  bastardy  summons  against  A.,  the 
mother  denies  that  B.  has  had  connexion  with 
her  at  a  particular  time,  evidence  may  be  given 
to  shew  that  B.  had  such  connexion  with  her, 
supposing  that  the  effect  of  such  evidence  is  not 
merely  to  contradict  her,  but  also  to  shew  that 
B.  might  by  means  of  that  connexion  have  been 
the  father  of  the  child ;  such  evidence  being 
material  to  the  issue.  Oarhutt  v.  Simpjion,  32 
L.  J.,  M.  C.  186  ;  8  L.  T.  423  ;  11  W.  R.  751. 

By  Putatiye  Father.]— The  alleged  putative 
father  is  a  competent  witness.  Reg.  v.  Light' 
foot,  6  El.  &  Bl.  822  ;  25  L.  J.,  M.  C.  115 ;  2 
Jur.,  N.  S.  786. 

A  summons  was  issued  on  the  application  of  a 
mother  of  a  bastard  child,  against  the  putative 
father,  more  than  twelve  months  after  the  birth 
of  the  child.  The  summons  stated  that  the 
mother  alleged  that  the  defendant  was  the 
father  of  the  child,  and  that  he  had  paid  money 
for  its  maintenance  within  twelve  months  after 
its  birth.  The  justice  had  granted  the  summons 
upon  the  mere  statement  of  the  mother  (not 
upon  oath).  The  putative  father  appeared  at 
the  petty  sessions,  and  made  no  objection  to  the 
proceedings,  and  the  case  was  gone  into  upon  the 
merits,  when  he  swore  that  he  had  not  paid  any 
money  for  the  maintenance  of  the  child.  He 
was  thereupon  indicted  for  perjury  and  con- 
victed : — Held,  first,  that  a  proceeding  against 
the  putative  father  of  a  bastard  child  is  not  a 
proceeding  in  pcenam  to  punish  for  a  crime,  but 
is  a  civil  suit.  Reg.  v.  ^errVy  1  Bell,  C.  C.  46  ; 
28  L.  J.,  M.  C.  86  ;  5  Jur.,  N.  S.  320  ;  32  L.  T.,  O.  S. 
323  ;  7  W.  R.  229 ;  S.  P.,  Oalliard  v.  Laxton,  2 
B.  &  S.  363 ;  31  L.  J.,  M.  C.  123  ;  8  Jur.,  N.  S. 
642. 

Held,  secondly,  that  evidence  of  the  payment 
of  money  by  the  putative  father  within  the 
twelve  months  was  material  on  the  hearing  of 
the  summons ;  and  that  such  payment  was  cor- 
roborate evidence  of  pateniity.    Ih. 

Held,  thirdly,  that  assuming  there  ought  to 
have  been  evidence  on  oath  of  the  payment  of 
the  money  before  the  summons  issued,  yet  the 
putative  father  had  submitted  to  the  jurisdiction 
of  the  petty  sessions,  and  waived  any  irregularity 
there  might  be  in  the  process  ,*  and  when  he  had 
thus  submitted  himself  to  its  jurisdiction,  the 
court  had  jurisdiction  to  hear  and  decide  the 
suit.     lb. 

Payments  made  by  a  PutatiTe  Father  within 
^^elve  Xonthi  of  Birth.] — On  an  application 
against  a  father  of  a  bastard  child,  more  than 
twelve  months  after  its  birth,  it  is  not  necessary 
that  the  testimony  of  the  mother  that  the  father 
paid  money  for  its  maintenance  within  twelve 
months  after  its  birth  should  be  corroborated. 
Hodges  v.  Bennett,  6  H.  &  N.  625  ;  29  L.  J., 
M.  C.  224  ;  2  L.  T.  190  ;  8  W.  R.  463. 


Ifo  Proof  of— Waiver  of  Irregularity.  ]- 


A.  summons  was  issued,  on  the  application  of 
tbe  mother  of  a  bastard  child,  against  the  puta- 
tive father,  more  than  twelve  months  after  the 
birth  of  Uie  child.  The  summons  was  regular  in 
form,  but  no  proof  had  been  given  to  the  sum- 
xnoning  justice  that  the  defendant  had  paid  any 


money  for  the  maintenance  of  the  child  within 
the  twelve  months  next  after  its  birth.  No 
objection  to  the  proceedings  was  made  at  the 
hearing  of  the  summons  before  the  petty  ses- 
sions, and  the  defendant  was  afterwards  con- 
victed of  perjury  in  the  evidence  that  he  then 
gave : — Held,  that  the  fact  that  no  proof  had 
been  given  to  the  summoning  justice  of  payment 
of  money  within  the  time  limited  was  a  mere 
matter  of  process  which  might  be  waived  ;  that 
the  party  had  waived  it,  and  therefore  the 
justices  at  petty  sessions  had  jurisdiction.  Reg. 
V.  SimmonM,  1  Bell,  C.  C.  168  ;  28  L.  J.,  M.  C. 
183  ;  5  Jur.,  N.  S.  578 ;  33  L.  T.,  0.  8.  153 ;  7 
W.  R.  439. 

S.  FoKM  AND  Sufficiency  of  Obdebs. 

Under  85  ft  86  Tiet.  e.  65.]— By  the  Bastardy 
Laws  Amendment  Act,  1872  (35  &  36  Vict, 
c.  05),  s.  4,  justices  may  make  an  order  on  the 
putative  father  of  a  bastard  child  for  the  pay- 
ment to  the  mother  of  a  sum  of  money  weeklj' 
"for  the  maintenance  and  education  of  the 
child  ;  .  .  .  and  if  the  application  be  made 
.  .  .  within  two  calendar  months  after  the 
birth  of  the  child,  such  weekly  sum  may,  if  the 
justices  think  fit,  be  calculated  from  the  birth  of 
the  child  : " — Held,  that  an  order  of  mainten- 
ance made  under  the  above  act,  but  which  was 
in  the  form  in  the  schedule  to  8  &  9  Vict.  c.  10, 
directing  the  payment  to  be  made  to  the  mother, 
without  any  provision  for  its  application  to  the 
maintenance  and  education  of  the  child,  was 
invalid,  and  must  be  quashed.  Reg.  v.  Padbury, 
5  Q.  B.  D.  126  ;  49  L.  J.,  M.  C.  66  ;  28  W.  R. 
182  ;  44  J.  P.  361. 

Semble,  that  an  order  of  maintenance  under 
35  &  36  Vict.  c.  65,  s.  4,  may  be  made  so  as  to 
operate  from  the  date  of  the  application  for  a 
summons.    lb. 

Under  8  ft  9  Tiot.  o.  10— Knit  Show  Jnrisdie- 
tion.]— The  8  &  9  Vict.  c.  10,  provides  for  the 
validity  of  proceedings  in  bastardy,  if  set  forth, 
according  to  the  forms  in  the  schedule,  or  to  the 
like  tenor  or  effect.  An  order  recited  that  appli- 
cation had  been  made  for  a  summons  to  a 
justice  of  the  peace  "  usually  acting  in  this 
division  :  '* — Held,  that  as,  by  the  statute,  the 
words  "  in  "  and  "  for  "  are  used  synonymously, 
the  jurisdiction  of  the  justice  who  issued  the 
summons  sufficiently  appeared  on  the  face  of  the 
order.  Reg.  v.  MUner,  2  New  Scss.  Cas,  54  ;  3 
D.  &  L.  128  :  14  L.  J.,  M.  C.  167  ;  10  Jur.  334. 

An  order  under  7  &  8  Vict.  c.  101,  s.  3,  did  not 
state  that  the  place  of  residence  of  the  mother 
was  in  the  sessional  division  for  which  the 
justices  acted ;  but  the  summons,  which  was 
in  evidence  before  the  justices,  stated  that  fact. 
The  order  having  been  removed  by  certiorari  for 
the  purpose  of  quashing  it,  the  court  amended 
it,  in  pursuance  of  12  &  13  Vict.  c.  45,  s.  7,  there 
being  sufficient  ground  in  proof  before  the 
justices  to  have  authorized  the  drawing  up  of 
the  order  free  from  the  omission.  Reg,  v. 
Higliavi,  7  El.  &  Bl.  557  ;  26  L.  J.,  M.  C.  116 ; 
3  Jur.,  N.  S.  691. 

The  caption  of  an  order  adjudicating  a  party 
to  be  the  father  of  the  bastard  child,  stated  that 
it  was  made  at  a  petty  session  of  her  Majesty's 
justicas  of  the  peace  for  the  riding,  &c.,  holden, 
&c.,  before  us,  the  Rev.  F.  S.,  clerk,  and  T.  P.,  esq., 
her  Majesty's  justices  of  the  peace  for  the  riding, 
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and  a  majority  of  the  justices  now  present.  The 
order  was  signed  by  F.  S.  and  T.  I*.  : — Held,  on 
motion  to  quash  the  order,  which  had  been 
brought  up  by  a  certiorari,  that  it  must  be  taken 
in  effect  to  state  that  F.  S.  and  T.  P.  were  justices 
of  the  peace,  and  a  majority  of  those  present. 
Jimjnton^  Ex  parte,  1  L.,  M.  &  P.  12. 


Vuit  shew  that  Evidenoe  was  on  Oath.] 


^ — Where  an  onler  of  two  justices  on  a  put^itive 
father  of  a  V)astard  child,  made  under  7  &  8  Vict, 
c.  101,  omitted  to  state  that  the  evidence  of  the 
mother  was  given  on  oath,  but  followed  in  sub- 
stance the  form  in  schedule  No.  8  of  8  &  9  Vict, 
c.  10,  passed  for  the  pur|K)sc  of  curing  defects  of 
form  under  the  former  act : — Held,  that  it  was 
no  objection  to  the  order  that  it  did  not  state  the 
evidence  to  be  given  on  oath,  and  that  the  court 
would  not  intend  that  the  blank  in  the  form  given 
was  to  be  filled  up  with  the  words  "on  oath." 
Reg,  V.  Cheshire  (^Juxticen),  3  D.  &  L.  337  ;  2 
New  Sess.  Gas.  KU  ;  15  L.  J.,  M.  C.  3  ;  10  Jur. 
311. 

An  onier  commencing  "  Whereas  S.  (the  puta- 
tive father)  having  been  duly  served  with  the 
summons,  &c.,  and  now  appearing  in  pursuance 
thereof,"  proceeded  as  follows  : — **  And  it  being 
now  proved  to  us,  in  the  presence,  &c.,  of  the 
attorney  attending  on  behalf  of  S.  (that  the  child 
was  bom  a  bastard),  and  we  having,  in  the  pre- 
sence, &c.,  of  the  attorney,  &c.,  heanl  the  evidence 
of  (the  mother),  and  no  evidence  having  been 
tendered  on  behalf  of  S. ;  "  it  then  adjudged  S. 
to  be  the  putative  father: — Sufficient,  since  8  & 
9  Vict.  c.  10.  Reg.  v.  Shipperhott&vi,  10  Q.  B. 
514  ;  2  New  Sess.  Cas.  G41  ;  16  L.  J.,  M.  C.  113 ; 
1 1  Jur.  520. 

The  fonn  of  order  given  in  the  schedule  to  that 
act  does  not  require  it  to  be  set  out  that  the  evi- 
dence was  given  on  oath.    Ih. 

And  that  Evidence  was  taken  in  the 


Presence  of  Defendant  or  his  Solicitor.] — An 

order  for  the  payment  of  expenses  of  the  main- 
tenance of  an  illegitimate  child,  whether  the 
defendant  appears  in  person  or  by  attorney  to 
answer  the  complaint  of  the  woman  before  the 
justices,  should  state  on  the  face  of  it  that  the 
evidence  was  given  in  the  presence  and  hearing 
of  the  defendant,  or  of  his  attorney,  as  the  case 
may  be  ;  and  if,  after  appearance,  there  is  any 
special  reason  for  omitting  that  statement,  it 
siiould  be  suggested  on  the  face  of  the  order. 
lleg.  T.  Grafton  (^Duke)^  Bann,  Ex  parte,  3  New 
Sess.  Cas.  157  ;  2  B.  C.  Rep.  242  ;  5  D.  &  L.  568  ; 
17  L.  J.,  M.  C.  125  ;  12  Jur.  539. 

Where,  in  an  order  drawn  up  on  a  printed 
form,  under  8  &  9  Vict.  c.  10,  it  was  stated  that 
the  putative  father  appeared  before  the  justices 
in  pursuance  of  the  summons,  but  the  words  "  in 
the  presence  and  hearing  of  the,"  &c.  (after  the 
statement  of  the  proof  being  given,  and  the  evi- 
dence received)  were  struck  out  : — Held,  that 
the  order  was  bad,  and  that  the  court  would  iiot 
presume,  these  words  being  struck  out,  that  the 
proof  and  evidence  were  nevertheless  received 
and  given  in  the  presence  and  hearing  of  the 
putative  father,  or  of  his  attorney.    Ih, 


As  to  Evidence  tendered  by  Defendant.] 


deied  by  the  defendant ;  '*  and  found  that  no 
evidence  was  in  fact  tendered  by  the  defendant. 
The  case  also  set  out  the  evidence  which  was 
given  to  corroborate  that  of  the  mother  : — Held, 
first,  that  the  order  was  good,  without  alleging 
that  no  evidence  was  tendered  by  the  defendant. 
Beg.  V.  Peareey,  17  Q.  B.  902  ;  21  L.  J..  M.  C. 
129  ;  16  Jur.  193. 

Held,  secondly,  that  whether  the  evidence  cor- 
roborated that  of  the  mother,  was  a  question  for 
the  justices;  and  therefore,  unless  it  was  in- 
capable of  doing  so,  the  court  would  not  qoash 
the  order.    Ih, 


Amount  ordered  to  be  Paid.]— A  woman 


— A  case  from  the  quarter  sessions  set  out  a 
bastardy  order  under  8  &  9  Vict.  c.  10,  s.  1, 
which  omitted  the  following  w'ords  in  form  8  : 
"And  having  also  heard  all  the  evidence  ten- 


was  delivered  of  a  bastard  child  on  the  27th  of 
May,  1870.  On  the  11th  of  Angust  she  applied 
for  a  summons  against  the  putative  father,  which, 
on  coming  on  to  be  heard,  was  withdrawn.  On  the 
11th  of  April,  1871,  she  applied  for  another  sum- 
mons, which  was  heard  on  the  25th  of  April, 
when  an  order  was  made  adjudging  the  pereon 
to  be  the  father  of  the  child,  and  txj  pay  to  the 
mother  2*.  6rf.  per  week,  from  the  11th  of 'August, 
1870,  until  the  child  should  attain  thirteen 
years.  The  order  having  been  removed  by  cer- 
tiorari : — Held,  that  as  the  adjudication  was 
wTong  in  point  of  substance,  the  order  conld  not 
be  amended  under  12  &  13  Vict.  c.  45,  s.  7,  Beg. 
V.  TomliMim,  8  L.  R.,  Q.  B.  12  ;  42  L.  J.,  M.  C. 
1  ;  27L.  T.  544;  21  W,R,  170, 

A  single  %voman  made  application  on  the  22nd 
of  May,  1872,  under  7  &  8  Vict.  c.  101,  for  a 
summons  in  bastardy  against  K.     The  child  wasi 
bom  on  the  26th  of  July.    The  Bastardy  Laws 
Amendment  Act,  1872,  passed  on   the  ioth  of 
August,  which  repealed  ss.  2  and  3  6f  7  &  8  Vict, 
c.  101,  and  itself  applies  only  to  a  child  bom 
after  the  10th  of  August.     On  the  3id  of  Sep- 
tember the  summons  was  issued  ;  on  the  11th  of 
September  K.  appeared  to  the  summons,  and  an 
order  was  made  adjudging  him  to  be  the  puta- 
tive father,  and  ordering  him  to  pay  3«.  a  wt^k 
for  its  maintenance  from  the  birth  till  it  shouUl 
attain  the  age  of  thirteen.  On  the  24th  of  April. 
1 873,  the  Bastardy  Laws  Amendment  Act,  1  >*73, 
was  passed,  and  by  s.  8,  all  orders  made  before 
the  passing  of  that  act  upon  the  father  of  a  bas- 
tard child  bom  before  the  10th  of  August,  1872, 
for  any  payment  in  respect  of  such  child,  which 
would  have  been  valid  if  the  act  of  1872  bati  not 
passed,  shall  be  and  shall  be  deemed  to  have  been 
valid  to  all  intents  : — Held,  that  the  order  must 
be  quashed,  for  that  it  was  not  made  valid  by  s. 
8,  as  it  was  for  3*.  a  week,  whereas  7  &  8  Vict, 
c.  101,  8,  3,  only  authorized  an  order  for  2s.  6^., 
and  the  order  would  therefore  not  have  been 
valid  if  the  act  of  1872  had  not  passed.    Beg.r. 
Kay,  8  L.  R.,  Q,  B.  324. 

An  order  of  maintenance  ordered  a  person,  as 
putative  father,  to  pay  a  weekly  sum  for  the 
maintenance  of  a  bastard  child,  from  the  birth  of 
the  child.  As  the  application  for  the  order  was 
not  made  until  more  than  two  months  after  the 
birth,  the  order  was  clearly  bad  as  to  the  period 
between  the  date  of  the  birth  and  the  time  of 
applying  for  the  order.  Notice  of  abandonment 
of  all  claim  under  the  oixler  for  payment  anterior 
to  the  date  of  the  order  had  been  served  on  the 
putative  father : — Held,  that  the  order  was  valid, 
and  might  be  enforced  against  the  putative 
father,  in  respect  of  the  weekly  payncients  which 
became  due  after  the  date  of  the  application  to 
the  magistrates.    Beg.  v.  Green,  2  L.,  BI.  &  P. 
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130 ;  nom.  Chley^  Ex  parte,  15  Jar.  128  ;  20  L. 
J.,  M.  C.  168. 


As   to   Complaint   being  made  within 


Twelve  Montha.] — ^A  bastard  child  was  born  on 
the  10th  May,  1850,  and  a  summons,  dated  the 
23rd  July,  1851,  was  served  upon  the  putatire 
father,  which  stated  that  the  application  had 
been  made  "  within  twelve  calendar  months 
from  the  date  hereof.*'  The  hearing  of  this 
summons  was  adjourned  from  time  to  time  till 
the  11th  September,  1851,  when  an  order  was 
made  which,  after  reciting  that  the  mother  "did 
on  the  28th  October,  1850,  having  been  delivered 
of  a  bastard  child  within  twelve  calendar  montlia 
prior  thereto,  make  application,"'  &c. ;  that  the 
hearing  was  adjourned  to  the  11th  September, 
1851  ;  and  that  it  was  proved  that  the  child  was, 
on  the  10th  May,  1850,  bom  a  bastard  ;  adjudged 
H.  to  be  the  putative  father,  and  ordered  him  to 
l>ay  2s,  6d.  per  week  from  the  28th  October,  1850. 
the  day  upon  which  such  application  was  made 
as  aforesaid  : — Held,  that  it  sufficiently  appeare^l 
upon  the  face  of  the  order,  that  the  complaint 
had  been  made  within  twelve  months  from  the 
birth,  and  that  the  statement  in  the  summons 
that  the  child  was  born  within  twelve  months  of 
its  date  was  immaterial.  Harrhon^  Ejc  jyarte, 
16  Jur.  726. 


Xade  Forty  Bayi  after  Sonimoni.]— Held, 


also,  that  the  order  was  good,  although  the 
justices  had  directed  payment  from  the  time 
of  the  application,  a  period  of  more  than  thir- 
teen weeks  ;  and  that  the  order  was  not  vitiated 
by  reason  of  its  having  been  made  more  than 
forty  days  after  the  service  of  the  summons, 
the  delay  being  occasioned  by  the  adjournments. 
Jb. 

An  order  must  shew  upon  the  face  of  it  that 
it  was  applied  for  within  forty  days  after  the  ser- 
vice of  the  summons  on  the  putative  father  of 
the  child.  Reg,  v.  Rose  or  Bailey,  2  New  Sess. 
Cas.   166  ;   3  D.  &  L.  359  ;    15  L.  J.,  M.  C.  6. 


Appearing  to  be  made  at  Petty  Bessioni 


whieh  did  not  E^t.]— An  order  having  the  fol- 
lowing caption — "  At  a  petty  sessions  of,  &c., 
holden  in  and  for  the  petty  sessional  division  of 
H.,  in  the  county  of  H.  aforesaid," — set  forth  an 
application  by  a  woman  "  residing  at  N.,  within 
this  division,"  to  a  justice  •'  acting  for  this  divi- 
sion." The  justices  who  made  the  order  were 
resident  in  the  township  of  H. ;  they  usually 
acted  for  divers  tdWnships  in  the  neighbourhood, 
including  the  townships  of  N.  and  H. ;  and 
there  was  a  petty  sessional  division  called  "  the 
B.  division,"  within  which  several  petty  sessions 
were  held,  and  one  of  them  at  H.  The  quarter 
sessions  determined,  that,  by  the  words  "a  petty 
se^ion  holden  in  and  for  the  petty  scasional  divi- 
sion of  H.,"  they  understood  the  "  i)etty  sessions 
holden  in  and  for  the  petty  sessional  division  of 
B.  holden  at  H. :" — Held,  that  the  order  appeared 
to  be  made  at  a  petty  sessional  division  which 
did  not  exist,  and  was  therefore  bad.  Reg.  v. 
Whittles  J  3  New  Sess.  Cas.  397  ;  13  Q.  B.  248  ; 
18  L.  J.,  M.  C.  96  ;  13  Jur.  403.  Sf'eSk9  Vict. 
c.  10,  8. 10,  as  to  what  the  term  "  petty  sessional 
dlTiaion*'  includes. 


Seoond    Order  when   Fint  ineorrectly 

up.] — When  two  justices  had  adjudicated 


a  person  to  be  the  father  of  a  ba^itard  child,  but 
by  mistake  the  order  first  drawn  up  and  signed 
did  not  correctly  embody  the  terms  of  such  ad- 
judication, and  no  step  had  been  taken  to  enforce 
the  order  beyond  serving  it  on  the  father  who 
treated  it  as  a  nullity : — Held,  that  the  same 
justices  were  entitled  to  cause  a  second  order  to 
be  drawn  up,  and  enforced,  embodying  correctly 
the  terms  of  their  adjudication,  notwithstanding 
that  the  first  order  had  not  been  quashed,  and 
notwithstanding  that  there  had  been  no  fresh 
summons  or  hearing,  or  tender  of  costs.  Reg.  v. 
Lujiyon,  27  L.  T.  355. 

Before  8  ft  9  Yict.  o.  10.] — An  order  of  ba.s- 
tardy,  stated  to  be  as  well  upon  the  oath  of  the 
wife,  as  otherwise,  was  good ;  for  it  would  be 
presumed  that  the  non-access  of  the  husband  y/BA 
proved  by  competent  witnesses  on  oath  other 
than  the  wife  ;  or.  if  proved  by  her  also,  that  the 
judgment  of  the  justices  was  founded  on  the 
other  proof.    Rex  v.  Luffe,  8  East,  193. 

An  order  made  under  4  &  5  Will.  4,  c.  76,  s. 
72,  upon  the  oath  of  the  mother,  and  upon  evi- 
dence in  corroboration  thereof,  without  stating 
it  to  be  of  some  material  particular,  was  bad. 
Reg.  V.  Rct'd,  1  P.  &  D.413 ;  9  A.  &  E.  619  ;  2 
W.,  W.  &  H.  94. 

An  order  of  bastardy  made  twelve  years  after 
the  death  of  the  child,  whereby  the  putative 
father  (who  had  in  the  meantime  absconded)  was 
adjudged  to  pay  two  several  sums,  one  for  the 
bygone  maintenance,  and  the  other  for  the  costs, 
was  void  in  toto.  AddiSj  In  /r,  2  D.  &  R.  167  ; 
1  B.  &  C.  87. 


6.  Appeal  against  Obdebs.  * 

Kotice  of  Appeal — Snfflciency.] — A  verbal 
notice  of  appeal  given  to  the  mother,  by  the 
clerk  of  the  attorney  of  the  putativt  father,  in 
the  presence  and  by  the  direction  of  the  latter, 
is  a  suflScient  notice  of  appeal.  Reg.  v.  Ilunt- 
ingdoTMhire  (Justiees),  4  New  Sess.  Cas.  101  ; 
1  L,  M.  &  P.  78  ;  19  L.  J.,  M.  C.  127. 


Serviee.] — A  service  of  notice  of  appeal 


need  not  be  made  personally  on  the  mother, 
if  left  at  the  usual  place  of  her  residence,  Reg. 
V.  Cheshire  (Justiees),  1  B.  C.  Rep.  164  ;  15  L. 
J.,M.  C.  114;  10  Jur.  808. 


Within  what  Time.] — The  twenty-four 


VOL.  I. 


hours  within  which  notice  of  appeal  must  be 
given  to  the  mother  begin  to  run  from  the  time 
of  the  oral  adjudication  and  order  of  the  justices 
in  petty  sessions,  and  not  from  the  time  of  the 
formal  drawing  up  and  signature  thereof.  John- 
xon,  Ex  pai-te,  3  B.  &  S.  947  ;  32  L.  J.,  M.  C. 
193;  9  Jur.,  N.S.I  128;  8  L.  T.  275  ;  llW.  R. 
620. 

Where,  therefore,  at  petty  sessions  holden  on 
the  17th  of  February,  the  justices  adjudged  a 
person  to  be  the  putative  father  of  a  bastard 
child,  and  ordered  him  to  pay  a  weekly  sum  for 
its  maintenance,  and  a  formal  order,  as  of  the 
1 7th  of  February,  was  afterwards  drawn  up,  and 
signed  by  one  of  the  justices  on  the  1st  of  March, 
and  by  the  others  on  the  3rd  of  March ;  and  a 
verbal  notice  of  appeal  was  given  immediately 
on  the  adjudication,  but  a  written  notice  was 
also  given  on  the  2nd  of  March,  and  recogni- 
zances entered  on  the  4th  of  March  : — Held,  that 
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the  recognizances  were  too  late  and  the  appeal 
could  not  be  heard.    lb. 

Heldf  also,  that  the  irregularity  in  signing  the 
order  was  not  such  as  to  vitiate  it.    lb. 

An  order  of  maintenance  was  made  at  five 
o'clock  in  the  afternoon  of  Saturday.  At  1 0  o'clock 
on  Monday  morning  notice  of  appeal  was  served 
on  the  mother  : — Held,  that  the  notice  was  given 
in  sufficient  time,  as  the  twenty-four  hours  pre- 
scribed by  7  &  8  Vict.  c.  101,  s.  4,  within  which 
notice  of  appeal  is  to  be  given,  must  be  reckoned 
exclusively  of  Sunday.  .  Ileg.  v.  Middlesex 
QJusticeiX  3  New  Sess.  Cas.  152  ;  5  D.  &  L. 
580;  2  B.  C.  Rep.  271;  17  L.  J.,  M.  C.  Ill; 
12  Jur.  434. 


When  not  Given.] — ^A  justice  of  the  peace, 


before  whom  a  putative  father  appears  to  give 
security  to  prosecute  an  appeal  against  an  order 
for  the  maintenance  of  a  bastard  child,  is  not  to 
decide  whether  notice  of  appeal  has  or  has  not 
been  given.  The  want  of  notice  of  appeal  is  an 
objection  that  may  be  taken  at  the  sessions, 
which  is  the  proper  tribunal  to  inquire  into  and 
determine  the  fact.  Carter ,  Ex  parte^  3  C.  L.  B. 
293  ;  24  L.  J.,  M.  C.  72  ;  1  Jur.,  N.  S.  89. 

Summary  Jarudiction  Act,  1879.] — An  appeal 
against  an  order  in  bastardy  may  be  brought, 
either  on  the  conditions  prescribed  by  the 
Bastardy  Acts  or  on  those  prescribed  by  the 
Summary  Jurisdiction  Act,  1879.  The  54th 
section  of  the  Summary  Jurisdiction  Act,  in 
applying  that  act  to  ''  an  appeal  from  an  order 
in  bastardy,"  amongst  other  things,  does  not 
apply  the  appeal  sections  of  that  act  exclusively 
of  previously-existing  appeal  sections  in  the 
Bastafdy  Acts,  but  applies  the  act  generally  to 
orders  in  bastardy,  so  as  to  remove  doubts 
whether  they  are  "  orders  or  convictions."  Reg, 
V.  Montgom-eryshire  (^JuHlces)^  51  L.  J.,  M,  C. 
95  ;  46  J.  P.  617. 

Becognisanees— Kotice  of  entering  into — ^When 
Kade.] — A  recognizance  was  entered  into  on  the 
14th,  which  was  a  Saturday,  but  the  notice  was 
not  actually  served  until  the  31st,  though  sent 
by  a  messenger  on  the  19th,  who,  on  that  day, 
and  on  the  21st,  23rd,  and  28th  ineffectually 
attempted  to  serve  it  personally : — Held,  that 
the  service  was  too  late.  Reg,  v.  Worcestershire 
{Justices),  2  New  Sess.  Cas.  331  ;  1  B.  C.  Rep. 
102  ;  15  L.  J.,  M.  C.  99  ;  10  Jur.  882. 

8  &  9  Vict.  c.  10,  s.  3,  requires  notice  of  entering 
into  recognizances  to  try  a  bastardy  appeal  to  be 
forthwith  given  to  the  mother  of  the  child,  and 
it  also  provides  that  the  sending  such  notice  by 
post  shall  be  sufficient : — Held,  that  the  sessions 
were  right  in  refusing  to  hear  an  appeal,  where 
an  interval  of  seventeen  days  had  been  suffered 
to  elapse  between  the  entering  into  the  recog- 
nizances and  serving  the  notice  on  the  mother, 
although  it  was  shewn  that  the  delay  that  had 
oocurr^  was  owing  solely  to  the  appellant  having 
sought  to  effect  a  personal  service  on  the  mother. 
Lotoe,  Ex  parte,  3  D.  &  L.  737 ;  S,  P.,  Reg,  v. 
Cheshire  {Justices),  11  Jur.  170. 

To  give  the  justices  at  sessions  jurisdiction  to 
hear  an  appeal  against  an  order  of  bastardy,  it  is 
necessary  that  it  should  be  proved  before  them 
that  the  notice  of  recognizance  was  given  as  pro- 
vided for  by  8  &  9  Vict.  c.  10,  s.  3  ;  but  if  ttey 
have  any  evidence  before  them  of  the  fact  of 
each  notice  having  been  duly  given,  and  decide 


thereupon,  the  court  will  not  review  their 
decision.  Reg,  v.  Ghrueestershire  {Justice*)^ 
1  B.  C.  Rep.  291  ;  16  L.  J.,  M.  C.  57 ;  11  Jur. 
674. 

An  order  of  maintenance  was  made  on  the  9th 
of  April,  and  on  the  13th  the  appellant  entered 
into  recognizances,  but  the  notice  was  not  served 
on  the  respondent  till  the  22nd  of  June.  On  the 
29th,  the  respondent's  attorney  undertook  to 
admit  due  service  of  the  notice.  At  the  trial  it 
was  objected,  that  the  notice  of  the  recognizances 
was  not  served  forthwith,  but  the  quarter  sessions 
overruled  the  objection  and  quashed  the  order. 
The  court  refused  a  certiorari  to  bring  up  the 
order  of  sessions  to  be  quashed,  on  the  ground 
that  the  admission  was  evidence  that  the  notice 
had  been  served  in  timer    lb. 


On  Death  of  Xother.] — Upon  an  appeal 


against  an  order  being  called  on  for  hearing,  and 
proof  required  of  t(e  appellant  having  complied 
with  the  requisitions  of  8  &  9  Vict,  c  10,  s.  3,  it 
appeared  that  the  necessary  recognizance  had 
been  entered  into  by  the  appellant,  and  notice 
sent  to  the  mother  of  the  bastard  child,  by  the 
post,  addressed  to  the  place  at  which  she  resided 
when  the  order  was  made  ;  but  on  the  part  of 
the  respondent  it  was  proved,  that  when  the 
notice  was  so  sent  by  the  post,  the  mother  was 
dead.  The  sessions  having  refused  to  bear  the 
appeal  on  the  ground  that  the  statute  bad  not 
been  sufficiently  complied  with  in  respect  of 
the  sending  such  notice  : — Held,  that  the  appel- 
lant was  to  be  excused  for  the  default  occasioned 
by  the  death,  the  duty  of  sending  the  notice 
being  one  cast  upon  him  by  law,  and  its  per- 
formance becoming  impossible  by  the  act  of  God, 
and  therefore  that  the  sessions  were  bound  to 
hear  the  appeal.  Reg.  v.  Leicestershire  (Jtuttiees% 
4  New  Sess.  Cas.  124  ;  15  Q.  B.  88  ;  19  L.  J.,  M. 
C.  209  ;  14  Jur.  550. 


Contents  of  Kotiee.] — The  notice  of  recog- 


nizance need  not  state  the  conditions  of  the 
recognisance.  Reg.  v.  Holborow,  3  New  Sess. 
Cas.  726  ;  14  Q.  B.  421. 

An  order  of  sessions,  whereby  after  reciting 
that  an  appeal  has  been  entered  by  the  putative 
father  against  an  order  of  maintenance,  the  ses- 
sions refuse  to  allow  the  api)eal,  for  insufficiency 
of  the  notice  of  recognizance,  and  confirm  the 
order  of  maintenance,  with  costs,  is  bad  by  reason 
of  the  improper  confirmation.    Ih, 

B.  having  been  adjudicated  the  putative  father 
of  twin  bastard  children,  two  orders  of  afiliatkNi 
were  drawn  up  and  served.  He  gave  notice  of 
appeal,  and  entered  into  two  recognizances,  and 
subsequently  gave  notice  to  the  mother,  under  S 
&  9  Vict.  c.  10,  8.  3,  that  he  had  entered  into  a 
recognizance  to  try  an  appeal  against  an  order  of 
affiliation  made,  whereby  he  was  adjudged  to  be 
the  putative  father  of  two  bastard  children : — 
Held,  that  such  notice  was  sufficient,  inasmuch 
as  it  must  be  taken  to  have  given  reasonable  in- 
formation to  the  mother  that  B.  had  entered  into 
recognizances  to  try  appeals  against  the  two 
orders.  Reg.  v.  Leeds  {Recorded,  1  B.  C.  C.50; 
21  L.  J.,  M.  C.  71 ;  16  Jur.  451. 

Gronnds  of  Appeal.] — Grounds  of  appeal  are 
not  requii^  to  be  given  by  the  statute,  J3^.  v. 
Derbyshire  (Justices),  1  New  Sesa.  Gas.  461  ;  9 
Jur.  181. 
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To  what  Sesrioni.]— The  7  &  8  Vict.  c.  71,s.  2, 
enacts,  that  the  adjourned  sessions  in  Middlesex 
shall  be  general  sessions  of  the  peace,  and  shall 
have  power  to  try  and  determine  all  appeals,  and 
all  other  powers  which  belong  to  the  general 
quarter  sessions  : — Held,  that  the  juri^iction 
thus  given  was  optional  only,  and  that  the  puta- 
tive father  was  not  bound  to  appeal  to  those 
sessions,  but  might  wait  and  appeal  to  the 
general  quarter  sessions.  Brg,  v.  Middlesex 
XJ«»tices\  5  D.  &  L.  580;  3  New  Sess.  Cas. 
152;  2  B.  C.  Rep.  271  ;  17  L.  J.,  M.  C.  Ill  ; 
12  Jur.  434. 

Within    what    Time  — Mandamni.]  — At    a 

sessions  held  in  January,  the  justices  con- 
firmed an  order  in  bastaitly,  subject  at  the 
option  of  the  appellant  to  a  case  for  the  opinion 
of  the  Queen's  Bench,  or  to  a  mandamus.  The 
appellant  elected  not  to  bring  up  the  case,  but 
in  Easter  Term  applied  for  a  mandamus  : — Held, 
that  the  application  was  not  made  too  late.  Reg. 
v.  Cheshire  (Juxticex),  1  B.  C.  Rep.  164  ;  15 
L.  J.,  M.  C.  114;  10  Jur.  808. 

Hearing  Appeal.] — Upon  an  appeal  to  the 
sessions  against  an  order  of  affiliation,  the  re- 
spondents are  to  begin  by  supporting  their 
order  as  in  all  other  cases.  Ileg.  v.  Aw///,  12 
East,  50.  And  see  Jiex  v.  Newberry,  4  T.  R.  475  ; 
Nolan,  25. 

Appeal  against  an  order  of  maintenance  ;  the 
appellant  raised  a  preliminary  objection  to  the 
jurisdiction  of  the  petty  sessions  to  make  the 
order,  and  upon  its  being  overruled,  declined 
proceeding  further  with  the  case  : — Held,  that 
the  sessions  were  justified  in  confirming  the 
order,  without  hearing  further  evidence,  notwith- 
standing 8  &  9  Vict.  c.  10,  s.  6.  Reg.  v.  Robin- 
son, 6  D.  &  L.  295. 

Evidenee  on.] — On  an  appeal  by  the  putative 
father,  the  quarter  se&sions  may  confirm  the 
order  without  corroborative  evidence,  if  the 
appellant,  after  taking  an  unsuccessful  objection 
in  point  of  law,  does  not  dispute  the  facts.  Reg. 
V.  Bvokinghamshire  (Justices),  3  New  Sess.  Cas. 
500  ;  18  L.  J.,  M.  C.  113  ;  13  Jur.  1053. 


Of  Mother.] — On  an  appeal  to  the  ses- 


sions by  a  putative  father  against  an  order  of 
maintenance,  the  8  &  9  Vict.  c.  10,  s.  6,  requires 
the  justices,  on  the  trial  of  any  such  appeal,  to 
hear  the  evidence  of  the  mother : — Held,  that 
the  proof  that  notice  of  appeal  had  been  given 
to  her  was  part  of  the  trial  of  the  appeal,  and 
that  therefore  she  might  be  called  as  a  witness 
to  prove  that  fact.  Reg.  v.  Middlesex  (Justiees'), 
3  New  Sess.  Cas.  152  ;  5  D.  &  L.  580  ;  2  B.  C. 
Rep.  271 ;  17  L.  J.,  M.  C.  Ill  ;  12  Jur.  434. 

Pinality  of  SeoiBion  on.] — When  on  appeal  to 
quarter  sessions  an  order  of  affiliation  is  quashed 
on  the  ground  of  the  insufficiency  of  the  corro- 
borative evidence,  as  required  by  8  &  9  Vict. 
c.  10,  s.  6,  the  order  of  quarter  sessions  is  a  deci- 
sion on  the  merits,  and  is  final,  and  fresh  pro- 
ceedings cannot  be  taken  before  justices.  Reg. 
V.  Glynne,  7  L.  R.,  Q.  B.  16  ;  41  L.  J.,  M.  C.  58  ; 
26  L.  T.  61  ;  20  W.  R.  94,  sub  nom.  Reg,  v. 
Flintshire  (Justices). 

See  further  f  JUSTICE  OP  the  Peace. 


7.  Enforcing  Orders. 

By  Warrant.] — The  jurisdiction  given  to  a 
justice  of  the  peace  by  7  &  8  Vict.  c.  101,  s.  3,  at 
any  time  after  the  expiration  of  one  month  from 
making  an  order  for  the  maintenance  of  a  bastard 
child,  to  grant  a  warrant  against  the  putative 
father,  for  the  purpose  of  enforcing  payment 
under  the  order,  is  not  suspended  by  an  appeal 
to  the  quarter  sessions  by  the  putative  father 
against  the  order,  and  the  confirmation  of  the 
order  by  the  sessions  subject  to  a  special  case. 
Kendall  v.  WilUimm,  4  El.  &  Bl.  680  ;  24  L.  J., 
M.  C.  89  ;  1  Jur.,  N.  S.  538, 

A  justice  issued  a  warrant  directed  to  a  con- 
stable, commanding  him  to  apprehend  G.,  who 
had  been  adjudged  to  be  the  putative  father  of  a 
bastard  child,  and  to  convey  him  to  prison  under 
an  order  for  the  payment  of  money  to  the 
mother  of  the  child.  A  police  officer  arrested 
him,  but  at  the  time  of  doin^  so  the  warrant  was 
not  in  his  possession  : — Held,  that  the  arrest  was 
illegal,  as  the  officer  ought  to  have  had  the  war- 
rant ready  to  be  produced  at  the  time  of  the 
arrest,  if  required.  Qalliard  v.  Laxtan^  2  B.  & 
S.  363  ;  9  Cox,  C.  C.  127  ;  31  L.  J.,  M.  C.  123 ;  8 
Jur.,  N.  S.  642  ;  5  L.  T.  835  ;  10  W.  R.  353. 

If  an  order  of  justices  was  made  commanding 
a  soldier  in  the  Queen's  service  to  pay  a  certain 
sum  weekly  for  the  maintenance  of  a  bastard 
child,  the  soldier  might  be  indicted  for  refusing 
to  obey  the  order,  and  was  not  protected  from 
punishment  by  s.  52  of  the  Mutiny  Act,  12  &  13 
Vict.  c.  10,  as  such  disobedience  was  a  criminal 
matter,  and  criminal  matters  were  expressly 
excepted  from  the  operation  of  that  section. 
Reg.  V.  Ferrall,  T.  &  M.  390  ;  2  Den.  C.  C.  51  ; 
20  L.  J.,  M.  C.  39  ;  15  Jur.  42.  But  since  this 
decision  the  Annual  Mutiny  Act  contained  a  pro- 
vision that  soldiers  should  not  be  liable  to  be 
taken  out  of  the  service  for  the  misdemeanor  of 
refusing  to  comply  with  orders  of  bastardy  or 
for  not  maintaining  their  bastard  children.  Se^ 
now  44  &  45  Vict.  c.  68. 

After  Xarriage  of  Mother.] — ^An  order  ob- 
tained by  a  single  woman  for  the  maintenance 
of  a  bastard  child  can  be  enforced  against  the 
putative  father  after  the  marriage  of  the  mother. 
Sotheron  v.  Scott,  6  Q.  B.  D.  518  ;  50  L.  J.,  M.  C. 
56  ;  44  L.  T.  522  ;  29  W.  R.  666  ;  45  J.  P.  423. 


Thongh  Husband  capable  of  Maintain- 


ing.]— An  order  obtained  by  a  single  woman  for 
the  maintenauce  of  a  bastaixi  child  can  be  en- 
forced against  the  putative  father  after  the  mar- 
riage of  the  mother,  although  her  husband  is  able 
to  maintain  the  child.  Hardy  v.  Atherto7i,  7 
Q.  B.  D.  204  ;  50  L.  J.,  M.  C.  105  ;  44  L.  T.  776  ; 
29  W.  R.  788  ;  45  J.  P.  683. 

When  Father  Abroad.]— A  putative  father  of 
a  bastard  child,  bom  abroad,  or  a  foreign  mother, 
cannot  be  forced,  by  an  order  of  justices,  to  pay 
to  the  mother  a  weekly  sum  of  money  for  the 
maintenance  of  the  child.  Reg.  v.  Blane,  3  New 
Sess.  Cas.  597 ;  13  Q.  B.  769 ;  18  L.  J.,  M,  C. 
216  ;  13  Jur.  854. 

8.  Effect  of  Order  in  Evidence. 

In  ejectment,  the  question  being  as  to  the 
legitimacy  of  the  plaintiff,  his  mother,  who  was 
a  witness,  stated,  on  cross-examination,  that  she 
"  was  never  before  the    magistrate  about  the 
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child ;  that  she  never  said  the  child  was  bom 
before  marriage  ;  that  she  never  affiliated  the 
child :  " — Held,  that  an  order  of  affiliation  made 
by  magistrates,  who  were  dead,  was  acbnissible 
ff)r  the  purpose  of  contradicting  the  witness. 
Wafgoji  V.  Little,  5  H.  &  N.  472;  21»  li.  J.,  Ex. 
2«7  ;  2  L.  T.  223  ;  8  W.  R.  420. 


III.  LIABILITY  OF  PUTATIVE  FATHER. 
1.  Ox  Order  op  Affiliation. — See  atite,  II. 

2.  Independently  .of  Statutory  Order. 

After  adopting  Child.]— A  father  of  a  bastard 
child,  if  he  has  adopted  it  as  his  own,  though  no 
order  has  been  made  on  him,  is  liable  for  nursing 
and  necessaries.    Hesketh  v.  Otnmng,  5  Esp.  131. 

Contract  to  Maintain.] — ^A  person  bound  him- 
Rolf  to  pay  an  annuity  to  an  unmarried  woman, 
by  whom  he  hatl  had  several  children,  on  con- 
dition that  he  should  not  require  their  custody 
or  management : — Held,  that  there  was  a  suffi- 
ciently valuable  consideration  to  support  the 
bond  as  a  specialty  debt,  Plrutkett,  In  re,  30 
L.  J.,  Ch.  606  ;  4  L'  T.  544  ;  9  W.  R.  628. 

A  reputed  father  of  an  illegitimate  child  pro- 
mised to  pay  the  mother  an  annuity  if  she  would 
maintain  the  child,  and  keep  secret  their  con- 
nexion :— Held,  that  the  maintenance  of  the 
child  was  a  sufficient  consideration  to  sustain 
assumpsit.  Jenningtt  t.  Brown,  9  M.  &  W.  496  ; 
12  L.  J.,  Ex.  86. 

The  father  of  an  illegitimate  child  promised 
the  mother  that  if  she  would  abstain  from 
affiliating  the  child  he  would  pay  her  2*.  6rf.  per 
week  for  its  maintenance.  The  mother  did  so 
abstain,  and  suffered  the  time  limited  by  the 
statute  for  obtaining  an  order  of  affiliation  to 
expire  : — Held,  that  the  promise .  bound  the 
fatlier,  and  that  an  action  lay,  the  consideration 
having  been  executed.  Linnegar  v.  Hood,  5  C. 
B.  437  ;  17  L.  J.,  C.  P.  106. 

A  reputed  father  of  an  illegitimate  child  wrote 
to  the  mother :  "  As  I  always  promised  that  you 
and  your  child  should  never  want,  I  will  allow 
you  100/.  a  year  for  your  life  and  little  Gnnna's, 
to  be  paid  quarterly  into  the  bank  wherever  you 
live.  Of  course  if  I  hear  of  your  behaving  ilf,  or 
bringing  up  the  child  improperly,  I  will  stop 
the  allowance  to  you  "  :— Held,  that  the  annuity 
was  promised  in  respect  of  an  executory  con- 
sideration, the  future  bringing  up  of  the  child 
properly,  which  was  sufficient  to  support  an 
assumpsit,  and  that  the  promisee  having  executed 
hor  part  of  the  contract  the  promise  to  pay  was 
binding  on  the  father.  Hicks  v.  Gregory,  8  C.  B. 
378  ;  19  L.  J.,  C.  P.  81  ;  13  Jur.  1030. 

The  father  and  mother  of  an  illegitimate  child 
entered  into  the  following  agreement : — "  Agree- 
ment between  L. ,  and  G.  single  woman,  respect- 
ing the  maintenance  of  an  illegitimate  female 
child.  L.  agrees  to  pay  45/.  to  the  child  as  fol- 
lows :  12/.  to  be  paid  down,  and  the  remaining 
33/.  in  four  equal  payments  in  four  years ;  the 
first  of  such  payments,  8/.  5j?.,  to  be  made  on  the 
30th  December,  1846,  and  every  succeeding  30th 
December  till  the  period  of  four  years  do  expire. 
But  if  the  child  should  die  before  the  four  years 
expire,  the  payments  to  cease  at  such  decease." 
The  12/.  were  to  be  paid  at  the  time,  and  the 
agreement    was    placed    in    the  hands  of  the 


attesting  witness.  The  mother,  having  after* 
wards  heard  that  the  father  had  got  possession 
of  the  agreement,  obtained  against  him  an  affilia- 
tion order  for  payment  of  a  weekly  sum,  which 
was  duly  i)aid.  Subsequently,  the  mother 
married,  and  joined  with  her  husband  in  an 
action  against  the  father  for  necessaries  supplied 
to  the  child  by  her  before  her  marriage,  and  for 
necessaries  supplied  by  her  and  her  husband 
after  their  marriage  : — Held,  that  if  the  meaning 
of  the  agreement  was,  that  the  father  would 
make  the  stipulated  payments  if  the  mother 
would  support  the  child,  then  the  agreement 
was  without  consideration,  but  if  the  meaning 
of  it  was,  that  the  mother  would  undertake  the 
sole  maintenance  without  affiliating  the  child, 
in  which  case  there  would  be  a  good  considera- 
tion, then  the  agreement  had  not  been  per- 
formed. Crowhurst  v.  Laverack,  8  Ex.  208; 
22  L.  J.,  Ex.  67. 

A  declaration  stated  that  the  plaintiff  was  the 
mother  of  two  illegitimate  children,  of  whom  the 
defendant  was  the  father  ;  that  she,  having  re- 
linquished all  immoral  intercourse  with  him,  had 
at  his  request  undertaken  the  care  and  nurture 
of  the  children,  and  that  in  consideration  of 
the  premises  she  would  at  his  request  continue 
to  take  charge  of  the  children,  and  to  sapplv 
them  with  such  things  as  should  be  necessary  for 
their  use  and  benefit ;  he  promised  her  to  pay 
her  50/.  a  year  for  and  during  a  time  not  yet  ex- 
pired : — Held,  that  the  declaration  disclosed  a 
sufficient  consideration  for  the  promise.  Smith 
v.  Jioehe,  6  C.  B.,  N.  S.  223  ;  28  L.  J.,  C.  P.  237 ; 
5  Jur.,  N.  S.  918. 

A  plea  that  after  the  promise  and  before  any 
part  of  the  money  claimed  began  to  accrue  or 
became  due  or  payable,  one  of  the  children  died, 
is  no  answer.    lb. 


Conditional.] — In  an  action  on  a  contract 


to  pay  a  woman  a  weekly  sum  for  the  support  of 
a  bastard  child  of  hers  by  the  defendant^  on 
condition  of  her  not  molesting  him  ;  plea,  that 
she  molested  him  by  charging  him,  falsely  and 
maliciously,  and  without  reasonable  or  probable 
cause,  with  being  the  father  of  another  bastard 
child,  and  getting  an  order  upon  him  as  putative 
father  (which  had  been  quashed  on  appeal)  :— 
Held,  that  to  find  a  verdict  in  favour  of  the 
defendant,  the  jury  must  be  satisfied  that  the 
charge  was  falsely  and  fraudulently  made,  and 
that  they  must  decide  that  question  on  the 
evidence  before  them,  without  any  regard  to  the 
decision  of  the  magistrate.  Lanev,  PaHton,^  F. 
&  F.  125. 


Befosal  by  Father  to  eontinne  Paymeati.  ] 


— If  the  father  of  an  illegitimate  chUd  has  cod- 
sen  ted  to  pay  an  annual  sum  for  its  support,  he 
must  continue  to  do  so,  or  provide  for  the  child 
at  his  own  ex()en8e,  or  give  the  most  distinct 
notice  of  his  Intention  to  discontinue  the  pay- 
ment of  such  annual  sum.  Cameron  v.  Bakrr, 
1  C.  &  P.  268  ;  X  P.,  XichoUs  v.  Allen.  3  C.  &  P. 
36.     See  Mortimore  v.  Wright,  6  M.  &  W.  482. 

Where  a  putative  father  miade  various  pay- 
ments for  maintenance,  and  then  refused  to 
continue  its  support  until  the  mother  obtained 
an  order  of  affiliation: — Held,  that  no  action 
would  lie  by  the  mother  for  arrears  of  main- 
tenance.   Furrillio  v.  Crowther,  7  D.  &  R.  612. 


How  fiur  Vocefiaiy  to  be  in  Writiaff-]" 
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A  contract  to  support  a  child  (six  years  old)  "  till 
it  should  be  able  to  do  for  itself,"  is  within  the 
Statute  of  Frauds,  and  requires  to  be  in  writing. 
Farringtan  v.  Doiiohoe^  1  Ir.  C.  L.  R.  675 ;  14 
W.  R.  922. 

The  lather  of  seven  ill^itimate  children  agi'eed 
with  the  mother  verbally  to  pay  her  300Z.  per 
annum  by  equal  quarterly  mstalmcnts  for  so 
long  as  she  should  maintain  and  educate  the 
children.  At  the  time  of  the  making  of  the  pro- 
mise the  eldest  child  was  about  fourteen  yeiirs 
old : — Held,  that  this  agreement  was  not  one 
"  not  to  be  performed  within  a  year  from  the 
making  thereof,"  within  the  meaning  of  the 
Statute  of  Frauds,  s.  4,  and  was  therefore  bind- 
ing, though  made  by  parol  only.  Kiwwlman  v. 
Bluett,  9  L.  R.,  Ex.  1  ;  43  L.  J.,  Ex.  29  ;  29  L. 
T.  462  ;  22  W.  R.  77.  Affirmed  on  appeal,  9  L. 
R.,  Ex.  307  ;  43  L.  J.,  Ex.  15 ;  22  W.  R.  768— 
Ex.  Ch. 


Effect   of    tnbtaqnent    Bankruptcy   of 


Father.] — Bankruptcy  is  no  discharge  of  a  pro- 
mise to  allow  a  weekly  sum  for  the  support  of  an 
illegitimate  child.  Millen  v.  Whittenhury,  1 
Camp.  428.  And  see  St,  Martin,  v.  Warr&n,  1  B. 
&  A.  491  ;  2  Stark.  188. 


Mother  releasing  Father  from  past  Lia- 


bility.]— To  an  action  for  the  maintenance  of 
illegitimate  children,  the  defendant  pleaded  a 
deed  whereby  the  plaintiff  (the  mother),  in  con- 
sideration of  50Z.,  released  the  defendant  from 
past  claims,  and  covenanted  to  maintain  the 
children  thereafter  without  his  assistance : — 
Held,  that  the  plea  was  bad  in  law  ;  first,  because 
there  might  have  been  subsequently  to  the  deed 
a  binding  contract  for  maintenance  for  new  and 
valuable  consideration — e.g.  maintenance  in  a 
more  expensive  manner  than  the  mother  was  by 
the  covenant  bound  to  provide  ;  and,  secondly, 
because  the  deed  could  not  be  relied  upon  for  the 
pnrpose  of  avoiding  circuity  of  action,  inasmuch 
as  regarding  it  as  a  covenant  not  to  sue,  the 
damages  recovered  in  the  present  action,  and 
those  recoverable  in  a  counter  action  for  breach 
of  the  covenant,  would  not  necessarily  be  iden- 
tical. Magee  v.  Farrell,  5  Ir.  R.,  C.  L.  579 — 
Ex.  Ch. 


From  fatnre  Liability.] — An  order  had 


been  obtained  by  the  respondent  ordering  the 
appellant  to  contribute  to  the  suppolt  of  her 
bastard  child.  Subsequently  to  the  making  of 
the  order,  the  respondent,  in  consideration  of  a 
sum  of  money,  agreed  to  release  and  indemnify 
the  appellant  for  ever  from  all  actions,  suits  and 
proceedings  in  respect  of  the  child  : — Held,  that 
this  agreement  was  no  bar  to  the  jurisdiction  of 
the  justices  to  enforce  the  order  on  the  applica- 
tion of  the  mother.  Griffiths  v.  Etans,  46  L.  T. 
417;  30W.U427. 


To  Support  Two  Children — Death  of  One.] 


— The  father  of  two  illegitimate  children  exe- 
cuted a  bond,  conditioned  for  the  payment  of  an 
annuity  for  the  support  Of  them  and  their  mother 
daring  their  joint  natural  lives  ;  or  in  case  of  the 
death  of  the  children,  during  the  natural  life  of 
the  mother.  One  of  the  children  having  died  : 
— Held,  that  the  executor  of  the  obligor  was 
liable  on  the  bond  for  the  arrears  of  the  annuity 
accruing  after  the  death  of  that  child.  James 
V.  Talenty  1  D.  &:  R.  648 ;  5  B.  &  A.  889. 


Expenses  incurred  by  Mother  during  Conflne- 
ment] — A  woman  who,  at  the  request  of  her 
seducer,  has  taken  lodgings,  and  laid  out  money 
in  necessaries  for  her  confinement  and  the  sup- 
port of  her  child,  is  entitled  to  sue  him  for  money 
paid ;  and  her  letters  to  him  not  answered  are 
admissible  as  evidence  against  him.  Gore  v. 
JlaiVH-y,  3  F.  &  F.  509. 

Fast  Cohabitation  with  Mother — Subsequent 
Fromise  by  Father.] — A  declaration  in  an  action 
by  a  woman  against  a  man,  averring  that  he 
seduced  and  debauched  her,  and  induced  her  to 
cohabit  with  him,  whereby  she  had  been  injured 
in  her  character,  and  deprived  of  the  means  of 
procuring  an  honest  livelihood ;  and  that  the 
two  agreed  to  discontinue  the  immoral  connexion 
and  live  apart ;  and  that  he  as  a  compensation 
for  the  injury,  and  in  consideration  of  the  pre- 
mises, undertook  to  pay  her  a  yearly  sum  towards 
her  maintenance,  which  he  had  failed  to  do,  is 
bad,  as  disclosing  no  legal  consideration  for  the 
undertaking.  Beaumont  v.  Reeve y  8  Q.  B.  483  ; 
15  L.  J.,  Q.  B.  141  ;  10  Jur.  284. 


IV.    RIGHT  TO  INHERIT. 

Generally.]— A  bastard  is  not  a  child  within 
the  meaning  of  9  &  10  Vict.  c.  93,  s.  2,  and  can 
therefore  maintain  no  action  under  that  statute. 
Dickinson  v.  North- East  em.  Railway  Company  ^ 
2  H.  &  C.  735  ;  33  L.  J.,  Ex.  91. 

It  is  a  rule  that  a  bastard  cannot  take  a<<  the 
issue  of  a  particular  person,  until  it  has  acquired 
the  reputation  of  being  the  child  of  that  person, 
which  cannot  be  before  birth.  Earle  v.  Wilson, 
17Ves.  531. 

Under  a  devise  by  a  married  man,  having  no 
legitimate  children,  •'  to  the  children  which  I 
may  have  by  A.,  and  living  at  my  decease," 
natural  chilien,  who  had  acquired  the  reputa- 
tion of  being  his  children  by  her  before  the  date 
of  the  will,  are  entitled.  Williamson  v.  Adam, 
1  Ves.  &  B.  422. 

Marriage  with  Mother  after  Birth  of  Child — 
French  Law— Sight  of  Child  under  English 
Will.] — A  domiciled  Englishman,  being  the 
putative  father  of  an  illegitimate  child  bom  in 
France  of  a  French  woman,  and  afterwards  be- 
coming domiciled  in  France,  cannot,  on  his 
subsequent  marriage  with  the  mother  of  the  child, 
legitimatize  the  child  under  the  French  law,  so 
as  to  enable  it  to  share  in  a  bequest  to  his  chil  • 
dren  contained  in  the  will  of  a  person  in  Eng- 
land. Wright,  In  re,  2  Kay  &  J.  695  ;  25  L.  J., 
Ch.  621  ;  2  Jur.,  N.  S.  465. 

The  reasons  for  this  are,  first,  that  marriage, 
being  a  personal  contract,  is,  like  othtr  personal 
contracts,  regulated  by  the  law  of  the  domicil  of 
the  party  ;  secondly,  that  the  law  of  the  domicil 
of  the  putative  father  attached  to  the  child  at  its 
birth,  and  by  that  law  its  bastardy  was  indelible ; 
thirdly,  that  by  the  law  of  France  a  bastard  can- 
not afterwards  be  made  legitimate  if,  at  the 
time  of  its  conception,  the  parents  were  incapable 
of  contracting  to  legitimatize  the  child  af)«r  its 
birth,  and  a  domiciled  Englishman  could  not 
bind  himself  by  such  contract ;  and  fourthly, 
that  by  the  law  of  France  a  bastard  can  never  be 
made  legitimate  if  it  is  uncertain  who  was  the 
father  ;  and  a  domiciled  Englishman,  by  the 
law  of  this  country,  cannot,  for  civil  purposes 
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be  inoi*c  than  the  putative  father  of  a  bastard 
child.     lb. 

Bootch  Law.] — A  child  bom  in  Scotland, 


of  parents  domiciled  there,  but  not  married  till 
after  his  birth,  though  legitimate  by  the  law  of 
^Scotland,  cannot  take  real  estates  in  England  as 
heir.  Doe  d.  Bvrt whistle  v.  Vardill,  2  Scott, 
N.  R.  828  ;  6  Bing.  N.  C.  385  ;  West,  500  ;  nom. 
Jiirtwkhtle  V.  Vardill  9  Bligh,  32  ;  7  C.  &  F. 
895  ;  4  Jur.  1076  ;  S.  C\  in  K.  B.,  8  D.  &  R.  185  ; 

2  B.  &  C.  438. 

A  domiciled  Scotchman  had  a  son  bom  in  Scot- 
land before  marriage,  and  afterwards  married 
the  mother  in  Scotland.  The  son  died  seised  of 
land  in  England,  leaving  his  father  surviving  : — 
Held,  that  the  father  did  not  inherit  from  the 
son.     Don,  In  re,  4  Drew,  193  ;  27  L.  J.,  Ch.  98 ; 

3  Jur.,N.  S.  1192. 

By  the  law  of  Scotland,  legitimation  per  sub- 
sequens  matrimonium  operates  only  from  the 
time  of  the  marriage,  not  from  the  time  of  the 
birth.  SJudden  v.  Patrick,  1  Maoq.  H,  L.  Caa. 
635. 

V.    CUSTODY  OF  CHILD. 

Bight  of  Mother  to.]— The  mother  of  an  ille- 
gitimate child  is  entitled  to  the  custody  of  the 
child  in  preference  to  the  father,  though  from 
his  circumstances  he  may  be  better  able  to  edu- 
cate it.     Knee,  Ex  parte,  1  N.  R.  148, 

And  if  the  putative  father  obtains  possession 
of  the  child  from  the  mother  by  fraud,  the  court 
will  order  it  to  be  restored  to  the  mother.  Rex 
V.  Super,  5  T.  R.  278  ;  S.  P.,  Rix  v.  Moseley,  5 
East,  224,  n. 

The  court  will  grant  a  habeas  corpus  to  bring 
up  the  body  of  a  bastard  child,  within  the  age 
of  nurture,  for  the  purpose  of  restoring  it  to  the 
custody  of  the  mother,  from  whose  quiet  posses- 
sion it  has  been  taken,  at  one  time  by  fraud,  and 
afterwards  by  force  ;  and  this  without  prejudice 
to  the  question  of  guardianship,  which  belongs 
to  the  Lord  Chancellor  jepresenting  the  Queen 
in  Chancery.  Rex  v.  Ilopkins,  7  East,  579  ;  3 
Smith,  577. 

A  woman  placed  her  illegitimate  female  child 
soon  after  its  birth  with  N.  and  wife,  who  were 
labouring  people,  intending  to  pay  them  for  it. 
She  fell  into  ill-health  and  was  unable  to  con- 
tinue her  payments,  but  N.  and  wife  continued 
to  maintain  the  child  till  it  was  nearly  seven 
years  old.  The  mother  then  applied  to  have  the 
child  delivered  to  her,  which  N.  and  wife  refused. 
She  therefore  applied  for  a  writ  of  habeas  corpi^^, 
which  was  refused  by  North,  J.,  but  granted  by 
a  divisional  court.  N.  and  wife  appealed.  The 
mother,  who  was  a  kept  mistress,  did  not  pro- 
pose that  the  child  should  live  with  her,  but  with 
a  respectable  married  sister,  whose  husband  was  in 
a  station  superior  to  that  of  N. : — Held,  that  the 
appeal  must  be  dismissed,  for  that  the  mother  of 
an  illegitimate  infant  has  a  natural  right  to  its 
custody,  which  wiU  be  regarded  by  the  court. 
Reg,  V.  Na4}h,  Carey,  Ik  re,  10  Q.  B.  D.  454  ; 
62  L.  J.,  Q.  B.  442  ;  48  L.  T.  447  ;  31  W.  R.  420 
— C.A. 

When  Child  allowed  to  Elect.]— The  mother  of 
an  illegitimate  child  between  eleven  and  twelve 
years  of  age  obtained  a  habeas  corpus  to  compel 
the  putative  father  to  bring  her  before  the  court. 
The  child  })ciiig  brought  up,  the  court  declared 


her  entitled  to  exercise  her  own  discretion  as  to 
whither  she  would  go,  and  would  not  allow  her 
mother  to  take  her  against  her  will.  lAoyd,  I* 
re,  3  M.  &  G.  547  ;  4  Scott.  N.  R.  200  ;  5  Jur. 
1198. 

Xaintenanoe  of  Child— Liability  of  Ptxiih 
for.] — Where  a  bastard  child  is  bom,  for  whose 
sustenance  the  |)arents  neglect  to  provide  neces- 
saries, the  parish  oflScers  are  obliged  to  do  it, 
without  an  order  of  justices  for  that  purpose. 
Ilaijs  V.  Bryant,  1  H.  Bl.  253. 

Money  belonging  to  Mother — Dntj  of  Peifoiial 
Sepresentatiyei.] — There  is  no  obligation  upon 
the  personal  representatives  of  the  mother  of  a 
bastard  child  to  expend  the  money  or  property 
which  belonged  to  the  mother,  in  the  mainte- 
nance of  such  child.  Ruttinger  v.  Temple,  4 
B.  &  S.  491  ;  33  L.  J.,  Q.  B.  1  ;  9  Jur.,  N.  & 
1239  ;  9  L.  T.  266  ;  12  W.  R.  9. 


BATHS    AND  WASH 
HOUSES. 

See  CORPORATION— HEALTH. 


BAWDY   HOUSE. 

See  DISORDERLY    HOUSE. 


BEDFORD   LEVEL. 

Qnaliflcation  of  Governor  or  BailiiC]>-Upon 

the  true  construction  of  the  Bedford  Level  Act, 
by  which  it  is  enacted  tiat  "none  shall  be 
capable  to  be  or  continue  governor  or  bailiff 
that  hath  not  400  acres  or  more  of  95,000  acres" 
(being  the  tract  over  which  the  corporation  of 
the  Bedford  Level  has  jurisdiction),  a  mere  legal 
estate  in  the  lands  of  the  LeTel  is  a  sufficient 
qualification  for  the  office  of  governor  or  bailiiL 
Childers  v.  ChUden,  1  De  G.  &  J.  482  ;  26  L.  J.r 
Ch.  743  ;  3  Jur.,  N.  S.  1277. 


BEERHOUSE. 

See  INTOXICATING  LIQUORS. 


BENEFICE. 


See  ECCLESIASTICAL  LAW. 


J 
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BENEFIT   SOCIETY. 

I.  BUILDING.— /Ste  BUILDING  SOCIETY. 
IL  FBIENDLT.— &e  FRIENDLY  SOCIETY. 


BERWICK-UPON-TWEED. 

Part  of  Northumberland.] — The  town  and 
liberties  of  Berwick-upon-Tweed  are  not  for  any 
purpose  within,  or  part  of  the  county  of  North- 
umberland. Benoick-upon^Ticeed  (^Mayor^  Jf^c") 
V.  ShanckSj  11  Moore,  372  ;  3  Bing.  469. 


BETTING  AND   BETTING 

HOUSE. 

See  GAMING  AND  WAGERING. 


BICYCLE. 

See  WAY. 


BIGAMY. 

See  CRIMINAL  LAW. 


BILLETING. 

See  ARMY  AND  NAVY. 


BILLIARDS. 

See  GAMING  AND  WAGERING. 


BILLS   OF   COSTS. 

See  SOLICITOR. 


BILLS   OF   EXCEPTIONS. 

I.  Undeb  Judicatuke  Act. 

II.  Before  Judicatube  Act. 

1.  Wtm  it  Lies,  1550. 

2.  Practice  as  to,  1550. 
.  3.  ForiHy  1552. 

4.  Signing  and  Sealing,  1552. 
6.  Ahandoning  or  Staying,  1554. 
6.  Amending,  1554. 

I.  UNDER  JUDICATURE  ACT. 

Abolition.] — By  the  Rules  of  the  Suprevie 
Court,  Ord,  LV/lI.  r.  1  (1875),  bills  of  cxcej)- 
tions  are  abolished. 

II.  BEFORE  JUDICATURE  ACT. 
1.  When  it  Libs. 

It  lies  on  a  non-suit,  and  to  the  judge  of  the 
common  law  county  court.  Str other  v.  Hutchin- 
son, 4  Bing.  N.  C.  83  ;  5  Scott,  346 ;  6  D.  P.  C. 
238  ;  3  Hoclges,  294  ;  2  Jur.  16. 

A  bill  of  exceptions  lies  upon  the  reception  of 
improper  evidence  on  a  trial  at  bar.  Rowe  v. 
Brcnton,  3  M.  &  R.  266  ;  8  B.  &  C.  765. 

On  Exeention  of  Writ  of  Inquiry.] — Quaere 
whether  a  bill  of  exceptions  lies  for  misdirection 
of  a  judge  on  the  execution  of  a  writ  of  inquiry. 
Price  V.  Green,  16  M.  &  W.  346. 

In  Criminal  Casef.] — ^A  bill  of  exceptions  can- 
not be  tendered  by  a  prosecutor  or  a  defendant 
in  a  criminal  case,  whether  it  is  for  a  felony  or 
a  misdemeanor,  because  the  Statute  of  West- 
minster is  confined  to  civil  causes.  Reg,  v. 
AUeyne,  Dears.  C.  C.  505,  509  ;  1  Jur.,  N.  8. 
373  ;  S,  P.,  Reg,  v.  EsdaiU,  1  F.  &  F.  214. 

Upon  a  trial  for  felony,  a  bill  of  exceptions 
cannot  be  taken  by  the  prisoner.  Hayes,  In  re, 
3  J.  &  L.  668  (Irish). 

A  bill  of  exceptions  does  not  lie  in  a  criminal 
case,  whether  felony  or  misdemeanor ;  and 
although  there  might  be  no  objection  to  the 
court  sealing  a  bill  of  exceptions,  yet  judgment 
should  be  passed  at  once,  and  no  appeal  exists  in 
respect  of  such  ruling.  Reg,  v.  JeUy,  10  Cox, 
C.  C.  553. 

To  Quarter  Seuions.]— A  biU  of  exceptions 
does  not  lie  to  the  court  of  quarter  sessions. 
Rex  V.  Preston,  2  Stra.  1040. 

2.  Practice  as  to. 

A  bill  of  exceptions  is  in  the  nature  of  a  writ 
of  error,  and  consequently  cannot  be  determined 
in  the  court  in  which  it  is  executed.  I)ave7iport 
V.  Tyrrell,  1  W.  Bl.  679  ;  Lofft,  84. 

On  the  trial  of  a  writ  of  right,  the  grand 
assize  found  a  general  verdict  for  the  tenant, 
accompanying  it  with  the  following  statement 
in  writing  : — *'  It  is  the  imanimous  verdict  of  the 
grand  assize  that  the  defendant  has  not  made  out 
her  pedigree  ;  that  the  tenant  had  entered  into 
and  was  in  the  actual  possession  of  the  estates 
devised  by  the  will  of  T.  J.  Selby,  before  and  at 
the  time  of  levying  the  fine  in  1784  ;  and  that 
he  had  taken  and  used  and  was  then  known  by 
the  name  of  William  Selby ;  *'  a  name  he  was 
required  by  the  will  to  assume,  as  the  condition 
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upon  which  he  was  to  take  the  estate  on  failure 
of  the  right  heir  presenting  himself  : — Held,  that 
this  writt43n  statement  could  not  properly  be 
introduced  into  the  bill  of  exceptions,  it  being  a 
statement  of  that  which  the  grand  assize  was 
not  called  upon  by  law  to  find.  Davies  v. 
Lowmles,  1  Scott,  N.  R.  328  ;  1  M.  &  G.  473. 

A  bill  of  exceptions  tendered  to  the  direction 
given  by  the  judge  to  the  jury,  set  forth  the 
pleadings  and  evidence,  and  then  referred  to  a 
lease,  part  of  which  was  inserted  by  way  of 
extract  The  judgment  of  the  court  on  the  bill 
of  exceptions  haying  been  brought  up  by  writ  of 
error  to  the  House  of  Lords,  the  counsel  for  the 
plaintiff  in  error  was  not  at  liberty  to  read  a  part 
of  the  lease  not  extracted  into  the  bill  of  excep- 
tions.    Galicay  v.  Baiter^  6  C.  &  F.  157, 

If  a  bill  of  exceptions  is  tendered  to  a  judge 
in  the  course  of  a  trial  at  nisi  prius,  the  facts 
still  go  to  the  jury,  but  a  demurrer  to  evidence 
stops  the  cause.  Miller  v.  Warre^  1  C.  &  P.  237, 
240,  n. ;  7  D.  &  R.  1  ;  4  B.  &  C.  638. 

Where  an  indorsement  to  a  foreign  bill  of 
exchange  turned  out  to  be  forged,  and  a  question 
arose  as  to  the  proof  of  the  identity  of  the  in- 
dorser,  if  evidence  is  objected  to  as  being  insuffi- 
cient for  that  purpose,  the  proper  course  for 
taking  advantage  of  the  objection  is  by  demur- 
ring to  the  evidence  and  not  by  bill  of  exceptions. 
Bulkeley  v.  Bvtler,  3  D.  &  R.  625  ;  2  B.  &  C.  434. 

If  a  plaintiff  intends  to  bring  a  writ  of  error 
on  the  ground  of  misdirection  in  point  of  law, 
he  should  not  submit  to  be  non-suited,  but 
appear  and  put  the  judge  to  express  such  opinion 
by  way  of  direction  to  the  jury,  and  thereupon 
tender  a  bill  of  exceptions.  Doe  d.  ToUon  v. 
FiKher,  2  Bligh,  N.  S.  9. 

Upon  an  exception  taken  in  a  bill  of  excep- 
tions in  which  the  whole  evidence  was  set  out, 
that  the  evidence  for  the  defendant  was  suffi- 
cient to  entitle  him  to  a  verdict,  and  to  bar  the 
plaintiff's  claim : — Held,  that  a  court  of  error 
might  look  to  the  whole  evidence  on  both  sides, 
to  see  whether  the  verdict  for  the  plaintiff  was 
sustained  by  the  evidence.  Vines  v.  Beadhig 
Corporation,  1  Y.  &  J.  4 ;  12  Moore,  201  ;  4 
Bing.  8. 

Misdirection,  and  not  non-direction,  is  the 
subject  of  a  bill  of  exceptions.  Gregory  v. 
atttcrilU  5  El.  &  Bl.  571  ;  25  L.  J.,  Q.  B.  33  ; 
2  Jur.,  N.  S.  16  ;  jS.  P.,  Anderson  v.  Fitzgerald^ 
17  Jur.,  995  ;  4  H.  L.  Cas.  484. 

WTiere  evidence  is  rejected  by  a  judge,  the 
counsel  relying  on  the  evidence  ought  to  make  a 
formal  tender  of  it  to  the  judge,  and  request 
him  to  put  it  on  his  notes,  and  in  the  event  of 
his  refusal,  tender  a  bill  of  exceptions,  or  counsel 
will  not  be  allowed  to  raise  before  the  court  any 
questions  arising  out  of  such  evidence,  if  the 
notes  do  not  shew  the  point  to  have  been  raised 
at  the  trial.      Gihbs  v.  Pi1u%  9  M.  &  W.  351  j 

1  D.,  N.  S.  409  ;  12  L.  J.,  Ex.  257  ;  6  Jur.  465. 
If  the  judge  directs  a  nonsuit,  and  the  plain- 
tiff does  not  appear  when  called,  the  plaintiff 
cannot  tender  a  bill  of  exceptions  and  bring  a 
writ  of  en-or,  assigning  for  error  that  the  judge 
improperly  direct^  the  nonsuit.  Corsar  v.  Reid, 

2  L.,  M.  &  P.  646  ;  21  L.  J.,  Q.  B.  18  ;  16  Jur.  57. 
If  a  judge  leaves  as  a  fact  for  the  jury  to  de- 
termine any  matter  which  ho  should  decide  as 
a  point  of  law,  the  counsel  should  interpose 
and  tender  a  bill  of  exceptions  ;  otherwise  if, 
in  the  opinion  of  the  court,  the  jury  decides  the 
question  left  to  them  correctly  in  point  of  law 


the  judge's  misdirection  is  no  ground  for  a  new 
trial.  Doe  d.  Strickland  v.  Strickland^  19 
L.  J.,  C.  P.  89. 

Where  a  judge,  in  summing  up,  expresses  an 
erroneous  opinion  on  a  point  of  law,  adverted  to 
for  the  collateral  purpose  of  explaining  other 
evidence,  that  is  not  a  misdirection  in  respect 
of  which  a  bill  of  exceptions  can  be  tendered, 
and,  therefore,  a  new  trial  will  not  be  granted  as 
of  right,  but  only  in  the  event  of  a  failure  of 
justice.     Black  v.  Jones,  6  Ex.  213. 

Evidence  of  foreign  law  was  tendered  on  the 
trial  of  an  issue  before  a  jury.  It  was  ob- 
jected to  on  the  ground  that  as  the  issue  did 
not  in  terms  raise  any  question  of  foreign  law, 
the  evidence  was  a  surprise  on  the  party 
against  whom  it  was  produced.  The  evidence 
was  admitted,  and  the  objection  of  surprise  was 
put  on  the  record  as  one  of  the  heads  of  a  bill 
of  exceptions.  The  .evidence  was  really  inadmis- 
sible, on  the  ground  that  the  lex  fori  was  that  by 
which  alone  the  issue  could  be  decided  ;  but  no 
notice  of  this  ground  of  objection  was  taken  in 
the  bill  of  exceptions  : — Held,  that  the  court  of 
error  could  not  look  beyond  the  bill  of  excep- 
tions, but  must  decide  on  that  alone,  and  that 
the  objection  of  surprise  was  not  sufficient  to  ex- 
clude the  evidence.  Bain  v.  Whitehaten  and 
Furneis  Junction  Bailtcay  Company,  3  H.  L. 
Cas.  1  ;  S.  P.^  Irish  Society  v.  Derry  (^Bishop), 
12C.  &F.  641. 

The  court  cannot  go  behind  a  bill  of  excep- 
tions on  the  I'ecord  to  ascertain  what  the  objec- 
tions made  at  the  trial  really  were.  Whaley  v. 
Carlisle,  17  Ir.  C.  L.  R.  792. 

An  objection  was  taken,  that  documents  ten- 
dered in  evidence  were  not  admissible  for  a  par- 
ticular purpose.  The  court  decided  that  they 
were  admissible.  An  exception  was  taken  to  this 
decision  : — Held,  that  if  the  documents  were  ad- 
missible on  any  ground,  the  exception  could  not. 
be  sustained.  Iri^k  Soeitiy  v.  Derry  (^Bishop), 
12  C.  &  F.  641. 

3.  Form. 

A  bill  of  exceptions  which  sets  forth  what  a 
judge  was  asked  to  direct,  and  alleges  that  he  re- 
fused to  give  such  direction,  is  informal  and  bad. 
Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  484 ;  17 
Jur.  995. 

A  bill  of  exceptions  should  state  what  direc- 
tions the  judge  gave,  as  it  is  misdirection,  and 
not  non-direction,  which  is  the  subject  of  an  ex- 
ception,   lb. 

Where  exceptions  are  taken  to  the  direction 
of  a  judge,  it  is  not  enough  to  state  in  the  bill  of 
exceptions  that  he  declined  to  direct  the  jury  in 
the  way  suggested,  without  shewing  what  his 
direction  was.  M* Alpine  v.  Mangnall,  3  C.  B. 
496;  15  L.  J.,  C.  P.  298. 

Where  exceptions  are  not  properly  taken  (as 
where  *  they  appear  upon  the  record  after  the 
finding  of  the  ]ury),  the  court  of  error  cannot 
give  judgment  thereon.  Armstrong  v.  Lexci*^ 
4  M.  &  Scott,  1 ;  S  C.  &  M.  274  ;  A  P„  Landfiu 
Grand  Junction  Railway  Company  v.  Freeman, 
2  Scott,  N.  R.  720,  n. 

4.  SlOKINO  AKD  SEALINa. 

An  information  having  been  tried  at  the  as- 
sizes, the  defendant  tendered  a  bill  of  exceptions 
to  the  judge,  aiid  on  the  day  after  the  trial  sup- 
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plied  him  with  a  sketch  of  the  exceptions.  On 
the  3rd  November,  the  defendant  furnished  the 
prosecutor  with  a  draft  of  the  exceptions  for  his 
approval.  On  the  6th  November,  the  draft 
being  still  in  the  hands  of  the  prosecutor,  the 
defendant  moved  for  a  rule  to  restrain  the  prose- 
cutor from  proceeding  on  his  judgment  until  one 
week  after  the  bill  of  exceptions  had  been  sealed. 
On  the  7th  November  (the  5th  day  of  the  term), 
the  prosecutor  signed  judgment : — Held,  that  the 
defendant  had  been  sufficiently  prompt  in  his 
proceedings,  and  that  he  was  entitled  to  a  reason- 
able time  to  seal  the  bill  of  exceptions  and  to  sue 
out  a  writ  of  error ;  and  the  court  refused  to 
compel  him  to  pay  the  costs  of  the  application, 
but  directed  them  to  be  costs  in  the  cause,  or  to 
impose  a  tenn  upon  him  to  enter  the  fact  upon 
the  record,  that  the  bill  of  exceptions  was  sealed 
after  judgment  signed,  lieg,  v.  Rowley,  2  D., 
N.  S.  336. 

A  bill  of  exceptions  was  tendered  to  a  judge's 
direction,  and  under  55  Geo.  3,  c.  42,  s.  7  (Scot- 
land), was  signed  by  him  at  the  time  of  the 
trial.  The  draft  thus  prepared  was  some  months 
afterwards  more  formally  drawn  up,  and  was 
tendered  to  him  for  signature.  He  refused  to 
sign,  unless  a  sentence  explaining  his  direction 
was  introduced  into  the  bill,  and  the  party  ex- 
cepting finally  consented  to  its  introduction. 
The  bill  of  exceptions,  with  this  explanation 
forming  part  of  it,  was  presented  to  the  court  : 
— Held,  that  the  introduction  of  this  explanation 
was  highly  irregular ;  but  that  being  on  the 
reconl,  the  court  below  and  the  House  of  Lords 
on  api>eal  could  only  look  to  the  record,  and 
could  neither  i-eceive  an  affidavit  of  the  facts,  nor 
examine  the  draft  of  the  exceptions,  originally 
prepared  and  signe<l.  Glasgoiv  (^Earl)  v.  JIurlet 
and  Campsie  Alum  Company,  3  H.  L.  Ca.  25. 

The  court  in  banc  has  no  jurisdiction  to  inquire 
into  the  propriety  of  an  amendment  made  by 
the  judge  at  nisi  prius  in  a  bill  of  exceptions 
after  he  has  sealed  it.  Meritey  Doekn  and  Itar- 
hour  Board  v.  PenhalUm,  7  H.  &  N.  341 ;  30 
I..  J.,  Ex.  272  ;  8  Jur.,  N.  S.  486  ;  5  L.  T.  112— 
Ex.  Ch. 

Where  defendants  in  error  severed  in  pleading, 
and  pleaded,  in  addition  to  the  joinder  in  error 
rcf»j>ectively,  that  there  was  no  record  of  the  bill 
of  exceptions,  that  the  chief  justice  did  not  seal 
the  bill  of  exceptions,  and  that  he  did  not 
acknowledge  his  seal,  the  court  ordered  the  re- 
spective pleas  pleaded  by  each,  except  the  joinder 
in  error,  to  be  struck  out,  with  costs.  FUh- 
mongers'  Company  y.  Jlobertitm,  6  C.  B.  896  ;  18 
L.  J.,  0.  P.  55. 

If  the  judge  dies  before  sealing  a  bill  of  excep- 
tions to  his  ruling,  it  is  not  competent  for  any 
other  judge  to  seal  it,  nor  for  the  executors  of 
the  deceased  judge  to  affix  their  testator's  seal 
to  it.  In  such  a  case  the  court  can  only  grant  a 
new  trial.  Mnd  v.  Arthur,  7  D.  &  L.  262  ;  S.  P., 
^rewton  V.  Boodle,  4  D.  &  L.  664  ;  3  C.  B.  795 ;  16 
I^.  J.,  C.  P.  135;  llJur.  148. 

Although,  when  a  bill  of  exceptions  has  been 
tendered,  but  in  consequence  of  the  death  of  the 
judge  has  not  been  formally  sealed,  the  only 
available  course  is  to  move  for  a  new  trial,  yet 
the  motion  must  be  made  within  reasonable 
time,  or  good  canse  shewn  for  delay ;  and  there- 
fore where  three  terms  had  elapsed  from  the 
date  of  the  death,  and  the  only  reasons  for  the 
<lelay  were  want  of  funds,  and  a  change  of 
attorneys,  an  application  for  a  new  trial  was 


refused.  Th^nuuon  v.  Laneaxhire  and  YorJtMre 
Raihoay  Company,  28  L.  T.  819. 

A  cause  was  tried  before  Lord  Truro,  when 
chief  justice,  and  a  bill  of  exceptions  tendered, 
and  the  draft  submitted  to  his  lordship  ;  but,  in 
consequence  of  his  elevation  to  Jbhe  woolsack, 
and  subsequent  illness,  all  hope  of  getting  it 
settled  and  sealed  being  at  an  end,  the  court 
directed  a  new  trial.  Benett  v.  Peninsular  and 
Oriental  Steamboat  Company,  16  C.  B.  29. 

A  judge  will  refuse  to  sign  a  bill  of  exceptions 
where  he  dissents  frt)m  the  view  taken  bythe 
parties  of  the  sense  in  which  he  used  the  wonls 
addressed  to  the  jury.  In  such  case  the  remedy 
is  to  move  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  evidence.  After  a  bill 
of  exceptions  tendered,  the  court  will  not  enter- 
tain a  motion  for  a  new  trial  on  a  point  of  law. 
Att.-Gen,  v.  SiUim,  9  L.  T.  261. 

6.  Abandoning  or  Staying. 

A  party  bringing  a  writ  of  error,  and  removing 
the  record  before  he  haa  obtained  a  judge's  seal 
to  a  bill  of  exceptions  tendered  by  him  at  the 
trial,  on  the  ground  of  the  rejection  of  evidence 
offered  by  him.  waives  the  bill  of  exceptions. 
mil  on  V.  Doe  d.  Parker,  1  Bing.  17 ;  11  Price,  110. 

A  defendant  sent  to  the  plaintiff  a  copy  of  a 
bill  of  exceptions,  in  order  to  his  concurring  in 
the  statement  of  facts,  and  at  the  same  time 
sued  out  a  writ  of  error  : — Held,  that  the  plain- 
tiff had  no  right  to  retain  the  bill  of  exceptions, 
on  the  ground  that  the  defendant  had  waived  it 
by  suing  out  a  writ  of  error.  Willaris  v.  Taylor, 
6  Bing.  512  ;  4  M.  &  P.  257. 

A  defendant  tendered  a  bill  of  exceptions, 
and  afterwards  brought  error.  The  bill  of  excep- 
tions not  having  been  ready  when  the  writ  of 
error  was  returned,  the  court,  in  conKiileration 
of  the  circumstances,  allowed  it  to  be  tacked  to 
the  record  afterwards.  Taylor  v.  Willans,  2  B. 
&  Ad.  846. 

A  party  who  moves  for  a  new  trial,  on  the 
ground  that  the  terdict  was  against  evidence,  is 
not  bound  to  abandon  a  bill  of  exceptions  ten- 
dered by  him  at  the  trial  to  the  ruling  of  the 
judge  on  a  matter  of  law.  Salisbury  (^Marquis) 
V.  Gladstone,  5  Jur.,  N.  S.  369.  See  Doc  d. 
Roberts  v.  Roberts,  2  Chit.  272  ;  AlU-n  v.  Ilay- 
ward,  7  Q.  B.  960. 

If  a  party  tenders  a  bill  of  exceptions,  he 
cannot  move  for  a  new  trial  on  a  point  which 
might  have  been  included  among  the  grounds  of 
exception,  unless  the  bill  of  exceptions  is  first 
abandoned.  Adam*  v.  Andrews,  15  Q.  B.  1001 ; 
20  L.  J.,  Q.  B.  39  ;  15  Jur.  149. 

Where  a  defendant  residing  out  of  the  juris- 
diction, against  whom  a  judgment  had  been 
obtained,  under  which  nothing  had  been  realized, 
tendered  a  bill  of  exceptions,  the  couit,  at  the 
instance  of  the  plaintiff,  stayed  the  proceedings 
until  security  for  costs  of  the  bill  of  excep- 
tions and  in  error  had  been  given  by  the  defen- 
dant, without  interfering  with  the  plaintiff's 
liberty  to  pnxjced  on  his  judgment.  Hill  v.  Fox, 
3  H.  &  N.  547  ;  27  L.  J.,  Ex.  416. 

Such  order  does  not  stay  the  sealing  of  the  bill 
of  exceptions.    lb, 

6.    AUSNDINO. 

A  bill  of  exceptions  may  be  amended  after  it 
18  sealed.    Richardson  y.  Mellish,  3  Bing.  334. 
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And  the  court  in  banc  has  no  jurisdiction  to 
inquire  into  the  propriety  of  an  amendment 
made  by  the  judge  at  nisi  prius  in  a  bill  of 
exceptions  after  he  has  sealed  it.  Mersey  Docks 
and  Harbour  Board  v.  Penhallotv,  7  H.  &  N. 
341  ;  :30  L.  J„  Ex.  272 ;  8  Jur.,  N.  S.  486  :  5 
L.  T.  112. 

Where  a  bill  of  exceptions  stated  the  direction 
of  the  judge  to  the  jury,  and  thereupon  the  jury 
gave  their  verdict  for  the  plaintiff,  whereupon 
the  counsel  for  the  defendant  did  except : — 
Held,  that  an  amendment  might  be  made  after 
the  judge's  seal  had  been  affixed,  by  stating  the 
exceptions  to  be  made  before  the  verdict  was 
delivered.  Culley  v.  Doe  d.  Taylersun.  3  P.  &  D. 
539  :  11  A.  &  E.  1008. 


BILLS  OF  EXCHANGE, 
PROMISSORY  NOTES, 
AND  CHEQUES. 

I.  Form  and  Operation  of. 

1.  Generally,  1658. 

2.  Payable  at  all  Events,  1560. 

3.  Distinction  between  Negotiable  In' 

strum^nts  and  Agreements,  1564. 

4.  Whether  Bills  or  Notes,  1667. 

5.  Qualifying  Stipulations,  1569. 

6.  Parties  to  whom  Payable,  1571. 

7.  Fietitious  Payees,  1572, 

8.  Interpretation  of,  1573. 

9.  Drawn,  Indorsed  or  Accepted  on 

Special  Account,  1674. 
10.  Sate  of  Bills,  1575. 
\1.  As  Donatio   Mortis   Causd,-^See 

Will. 
12.  Cheques. — See  post,  Nl, 

II.  Stamping. 

1.  Inland  Bills  and  Notes,  1576. 

2.  Foreign  Bills,  1582. 

3.  Cancellation  of  Stamps,  1684. 

4.  Ch^qu^s. — tSee  post.  VI, 

III.  Parties  to. 

1.  Agents,  1584. 

2.  Corporations,  1589. 

3.  Colonial  Brokers,  1590. 

4.  Churchwardens,  1590. 

5.  Persons   under  tits    Influence   of 

Drink,  and  Lunatics,  1590. 

6.  Executors   and    Administrators, 

1591. 

7.  Husband  and  Wife,  1692. 

8.  Infants,  1596. 

9.  Liquidators,  1596. 

10.  Jaint  Stock  Companies,  1596. 

11.  Joint  or  Several,  1603. 

12.  Partners,  1605. 

13.  Abends.  —  See     International 

Law. 

14.  Clergymen, — *S!etf  ECCLESIASTICAL 

Law. 

IV.  Foreign  Bills  and  Notes,  1611. 

V.  Alteration  op. 

1.  When  considered  as  Issued,  1613, 

2.  WJien  Material,  1613. 


3.  Other  Matters  relating  to,  1619. 

4.  Cheques. — See  post,  VI. 

VI.  Cheques. 

1.  Generally,  1622. 

2.  Crossing,  1625. 

3.  Payment,  1626. 

4.  Cashing  orer  the  Counter,  1630. 
6.  Date  of,  1631. 

6.  Presentment  for  Payment,  1633. 

7.  Honouring,  1637. 

8.  Lost  or  Destroyed,  1640. 

9.  Gift  of,  1641. 

10.  When  Ft*rged,  1642. 

11.  Actions  ofi,  1645. 

VII.  Transfer  and  Indorsement. 

1.  By  Indorsement. 

a.  QeneraJly,  1646. 

b.  In  Blank,  1652. 

c.  Conditional  or  B>estrictiye,  1653. 

d.  iStiiking  out  Indoisement^  1656. 

e.  Proof  of  Indorsement,  1657. 

2.  By  Delivery,  1658. 

3.  Discounting  or  Depositing,  1661. 

4.  To  what  extent  Negotiable,  1662. 

5.  When  Issued  in  Blank,  1664. 

6.  Accommodation  Bills,  1664. 

7.  Retiring  from  Circulation,  1665. 

8.  After  Maturity,  1665. 

9.  With  Notice  of  Pendency  of  Ae^ 

tion,  1668. 

10.  After  Death  or  Bankruptcy    of 

PaHies,  1668. 

11.  Of  Stolen,  Lost,  or  Fraudulently 

obtained  Bills,  1669. 

VIII,  Acceptance. 

1.  Presentment,  1673. 

2.  Protest  and    Notice  of  Befusai, 

1676. 

3.  What  is  an  Acceptance,  1677. 

4.  Conditional  or  Ratified,  1685. 

5.  Payment  by  Bankers,  1686. 

6.  Contracts  and    Undertakings    to 

Accept,  1687. 

7.  Proof  of,  1688. 

8.  Revocation  and  CdnceUation^\^90. 

IX.  Presentment  for  Payment. 

1.  Necessity  for,  1693. 

2.  When,  1695. 

3.  To  whom  and  where. 

a.  Bills  of  Bxchange,  1697. 

b.  Promissoiy  Notes,  1699. 

4.  Cheques. — See  ante,  VI. 

X.  Notice  of  Dishonour. 

1.  Necessity  for. 

a.  No  Effects,  1701. 

b.  In  other  Gases^  1705. 

2.  By  and  to  whom,  1708. 

3.  Sufficiency  of  Notice,  1710. 

4.  Where  given,  1714. 

5.  Transmission  by  Post,  1 716. 

6.  Within  what  Time,  1717. 

7.  Waiver  of  ,  1721. 

8.  How  Proved,  1724. 

9.  Consequence  of  Neglect,  1726. 

10.  Expenses  Recoverable  on,  1727. 

11.  Cltequcs,^Secante,YU 


I 
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XI.  Pbotest  fob  Non-payment,  1728. 

XII.  Liability  of  Pabties. 

1.  Acceptor  or  Maker,  1730. 

2.  Drawer  or  Jndorser,  1742. 

3.  Discharge  of. — See  post,  XIII. 

XIII.  Defences  in  Actions  on. 

1.  JVo  Original  Liahility, 

a.  Sufficiency    of     Consideration, 

1747. 
h.  Illegality  of  Consideration,  1760. 

2.  Original  Liability  determined, 

a.  DischargebyPayment  or  Release, 

1763. 
h.  Giring  Time  and  Renewing, 
i.  Giving    Time    to    Acceptor, 

1769. 
ii.  Giving  Time  to  Drawer  or 

Prior  Indorser,  1771. 
iii.  Renewal,  1778. 

3.  Forgery. 

a.  Generally,  1776. 

h.  Liability   of    Parties    on. — See 

XIL 
c.  Transfer  of  Stolen  or  Fraudn- 

lently    obtained    Bills. —  See 

VII. 

4.  Equitable  Defences,  1778. 

5.  In  other  Cases, — See preced ing  sub- 

heads, 

XIV.  Actions  on. 

1.  ParUes,  1780. 

2.  At   what    Time    Action   can    be 

Brought,  1781. 

3.  By  Summary  Proceedings,  1783. 

4.  W7«»»  Lost  or  Destroyed,  1786. 

5.  Amount  Ilecoterable. 

a.  Interest,  1788. 

b.  Re-exchange,  1790. 

c.  Costs  and  Expenses,  1791. 

d.  When  for  Accommodation. — See 

XII. 

6.  Staying  Proceedings,  1793. 

7.  For   Consideration  under  Money 

Cimnfs,  1794. 

8.  Pleadings,  1796. 

9.  Evidence.  '' 

a.  Production  of  Instrument,  1800. 

b.  To  vary  Terms,  1801. 

c.  Declarations    and    Admissions, 

1804. 

d.  Proof    of     Consideration    and 

Fraud,  1806. 

e.  Proof  of  Payment,  1811. 

XV.  Appbopbiation  of  Sbcubities,  1813. 
XVI.  Pboof   in    Bankbuptcy— &ef   Bank- 

BUPTCY. 

XVII.  Duty    of     Bankebs — See    Bankebs 
AND  Banking  Companies. 

XVIII.  FoBQiNO  OB  Stealing — See  Cbiminal 
Law. 

XIX.  Otheb  Negotiable  Instbuments — 
See  Negotiable  Instbuments. 


L    FORM   AND   OPERATION   OF. 
1.  Genebally. 

Partienlar  Wordi  not  NeoesBsry.] — No  parti- 
cular words  are  necessary  to  make  an  instrument 
a  note.  It  \a  sufficient  if  a  promise  can  be  fairly 
implied.  Brooks  v.  Elkins,  2  Gale,  200 ;  2  M.  & 
W.  74  ;  S.  P.,  Bull,  N.  P.  272. 

The  following  instrument : — •*  Port  of  London 
Sea,  Fire  and  Life  Assurance  Comimny.  To  the 
cashier, — Fifty-three  days  after  date,  credit  P.  k 
Co.,  or  order,  with  the  sum  of  5(X)7.,  claimed,  per 
Cleopatra,  in  cash,  on  account  of  this  corporation. 
(Signed)  A.  C.  (the  drawer),  Managing  Direc- 
tor," the  words  "  credit  in  cash  "  meaning  pay, 
is  a  bill  or  note.  Eddison  v.  Collingridge,  9  C.  B. 
570;  19  L.  J.,  C.  P.  268;  14  Jur.  869;  .S^.  P,, 
Allen  V.  Sea,  Fire  and  Life  Assurance  Com- 
pany, 9  C.  B.  574  ;  14  Jur.  870,  n. 

For  Value  Boeeiyed.] — It  is  not  essential  that 
a  bill  or  note  should  import  to  be  for  value 
received.  White  v.  Lednich,  4  Dougl.  247  ; 
Creswell  v.  Crisp,  2  D.  P.  C.  653 ;  2  C,  M.  &  R. 
634  ;  Hatch  v.  Trayes,  3  P.  &  D.  408  ;  11  A,  &  E. 
702. 

"Pay  to  B.  or  order,  315/.  value  received,'* 
subscribed  by  the  drawer,  may  be  alleged  to  be  a 
bill  for  value  received  by  the  drawer,  (rrant  v. 
Da  Costa,  3  M.  &  fc>.  351? 

A  bill  drawn  by  J.  S.  to  his  own  order,  value 
received,  means  value  received  by  the  drawee. 
Tligmore  v.  Primrose,  5  M.  &  S.  65 ;  2  Chit. 
333. 

Payable  to  Xaker'i  own  Order.] — ^Anote  made 
by  several  persons  payable  to  "  our  and  each  of 
our  order,"  and  indorsed  by  one,  is  good,  within 
3  &  4  Ann.  c.  9.  Absolom  v.  Marks,  11  Q.  B.  19 ; 
17  L.  J.,  Q.  B.  7;  11  Jur.  1016. 

A  note  payable  to  the  maker's  own  order  is 
not  a  note  within  3  &  4  Ann.  c.  9.  Brown  v. 
De  Winton,  Oay  v.  Larger.  6  C.  B.  336  ;  6  D.  & 
L.  62  ;  17  L.  J.,  C.  P.  281  ;  12  Jur.  678  ;  S.  P., 
Flight  V.  Maclean,  16  M.  &  W.  51  ;  16  L.  J., 
Ex.  23  ;  Wood  v.  Mytton.  10  Q.  B.  805  ;  11  Jur., 
N.  S.  967  ;  Ilooiyer  v.  Williams,  2  Ex,  13  ;  17 
L.  J.,  Ex.  315  ;  12  Jur.  270. 

But  such  maker  may,  by  indorsing  it,  give  a 
right  of  action  to  the  indorsee  ;  and  where  the 
indorsement  is  in  blank,  and  the  note  is  cir- 
culated, it  is  in  effect  a  note  payable  to  bearer. 
lb. 

The  indorsement  in  such  a  case  is  not  a  new 
drawing,  so  as  to  render  a  fresh  stamp  necessary. 
lb, 

Brftwn  and  Accepted  by  same  Person.] — Al- 
though bills  of  exchange,  drawn  and  accepted  by 
the  same  parties,  may  be  in  strictness  promissory 
notes  rather  than  bills,  yet  where  the  intention 
to  give  and  receive  such  documents  as  instru- 
ments capable  of  being  negotiated  in  the  market 
as  bills  of  exchange  is  clear,  both  the  holders 
and  the  parties  may  treat  them  accordingly. 
Willans  v.  Ayer^,  3  App.  Cas.  133  j  47  L.  J., 
P.  C.  1 ;  37  L.  T.  732. 

Without  Drawer's  Signature.  ]---An  instru- 
ment in  the  following  form :  "Three  months 
after  date  pay  to  my  order  111,  \0s,  for  value 
received,"  directed  to  C,  accepted  by  him,  pay- 
able at  a  bank,  and  transmitted  to  B.,  with  the 
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be  paid  off  or  redeemed  according  to  the  condi- 
tions. By  the  conditions  the  company  con- 
tracted not  only  to  pay  the  money,  but  also  to 
cause  a  portion  of  the  debentures  to  be  drawn  in 
a  stipulated  manner.  Of  late  years  a  custom  of 
trade  had  preTailed  to  treat  such  bonds  as 
negotiable  instruments : — Held,  that  the  deben- 
ture was  not  a  negotiable  instrument,  and  that 
therefore,  where  it  had  been  stolen  from  the 
owner,  no  action  could  be  maintained  upon  it 
against  the  company  by  a  person  who  claimed 
through  the  thief.  Crouch  v.  Credit  Fmcier 
Company,  8  L.  R.,  Q.  B.  374  ;  42  L.  J.,  Q.  B.  183; 
29  L.  T.  259  ;  21  W.  R.  946. 


.intent  that  he  should  place  his  name  to  it  as  ! 
drawer,  is  not  a  bill,  or  note,  or  a  security  for  | 
the  payment  of  money,  or  a  writing  the  value  of 
which  exceeds  10/..  within  11  Geo.  4  &  1  Will.  4. 
c.  68,  s.  1  (the  Carriers  Act).  StovMigfr  v. 
tSouth-Eagftrn  Ruilicay  Company,  3  El.  &  Bl. 
549  ;  2  C.  L.  R.  1595  ;  23  L.  J.,  Q.  B.  293  ;  18 
Jur.  605. 

So  an  instrument  in  the  following  form, 
'*  Four  months  after  date  i)ay  to  my  order  300Z. 
for  value  received,"  addressed  to  and  formallv 
accepted  by  the  party,  but  having  no  date  and 
no  drawer's  name,  is  neither  a  bill  nor  a  note. 
^PCaU  V.  Taylor,  19  C.  B.,  N.  S.  301  ;  34  L.  J., 
C.  P.  365 ;  U  Jur.,  N.  S.  529  ;  12  L.  T.  461  ;  13 
W.  R.  840. 

Bond  fide  Holder  may  Fill  up.] — Where  an 
instrument  in  the  form  of  a  bill  oi  exchange  is 
accepted,  with  a  blank  space  for  the  drawer's 
name,  a  bonft  fide  holder,  or  his  personal  repre- 
sentative, is  entitled  to  fill  up  the  blank  as' 
drawer,  and  thus  make  the  instrument  a  com- 

£lete  bill  of  exchange.    Dutch  v.   O'Leary,  5 
.  R.,  Ir.  92. 


Eren  after  Beath  of  Acceptor.] — A  bill  of 


exchange  accepted  for  valuable  consideration, 
with  the  drawer's  name  left  blank,  may  be  com- 
pleted by  the  drawer's  name  being  added  after 
the  death  of  the  acceptor.  Carter  v.  White,  20 
Gh.  D.  226  ;  61  L.  J.,  Ch.  465  ;  46  L.  T.  236  ;  30 
W.  R.  466. 

Debenture  Bonds.] — ^A  company  issued  instru- 
ments called  "  debenture  bonds,"  executed  under 
seal  and  bearing  a  stamp  sufficient  for  a  bond, 
by  which  the  company  bound  itself  to  pay  the 
amount  to  the  bearer  simply.  One  of  the  ob- 
jects of  the  company,  stated  in  their  memoran- 
dum of  association,  was,  *'  the  borrowing  of 
money  and  the  issue  of  transferable  or  other 
bonds  or  mortgage  debentures ; "  and  the  direc- 
tors had  specific  powers  to  issue  bonds,  obliga- 
tions or  mortgage  debentures  upon  such  terms 
and  conditions  as  they  might  think  fit,  and  (as  a 
distinct  power)  to  make,  draw,  accept,  or  indorse 
any  promissory  note,  bill  of  exchange,  or  other 
negotiable  instrument.  The  instruments,  which 
were  irregularly  issued,  had  found  their  way 
into  the  hands  of  purchasers  for  value  without 
notice  of  any  irregularity  : — Held,  that  the  pur- 
chasers were  entitled  to  prove  on  them,  on  the 
winding  up  of  the  company,  in  their  own  names. 
Imperial  Land  Comj?any  of  Marscillcf,  In  re, 
Cotborne,  Ex  parte,  11  L.  R.,  Eq.  478  ;  40  L.  J., 
Ch.  93  ;  23  L.  T.  515  ;  19  W.  R.  223. 

Held,  that  the  fact  that  in  one  case  the  pur- 
chase was  made  after  the  commencement  of  the 
voluntary  winding-up,  but  without  notice  of  it, 
did  not  affect  the  purchasers'  position.  Ih. 
.  Held,  also,  that  such  instruments  were  pro- 
missory notes  which  passed  to  the  bearer  free 
from  any  equities  which  might  have  attached  to 
them  as  between  the  company  and  the  original 
holders.    lb. 

A  company  incorporated  under  the  Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  issued  a  debenture 
under  the  seal  of  the  company,  and  counter- 
signed by  two  of  the  directors  and  the  secretary. 
By  it  the  company  promised,  subject  to  condi- 
tions indorsed,  to  pay  to  the  bearer  the  sum  of 
100/.  upon  the  1st  of  May,  1872,  or  upon  any 
earlier  day  upon  which  it  should  be  entitled  to 


Deposit  Kotes.] — A  deposit  note  for  moncv, 
like  a  deposit  note  for  goods,  passes  by  deliver}', 
and  requires  no  assignments  Woodham*  t. 
AnglO'Atutralian  and  Universal  Family  Ufe 
Assurance  Company,  3  Giff.  238 ;  8  Jur.,  N.  S. 
148;   5L.  T.  629. 

Seaman's  Adyance  Kote.] — ^A  seaman's  ad- 
vance note  is  not  a  promissory  note  nor  an  order 
for  payment  of  money.  Reg.  v.  Howie^  11  Cox, 
C.  C.  320. 

Mortgage  of.] — Bills  of  exchange  are  not 
proper  subjects  of  mortgage,  and  are  prima 
facie  presumed  to  be  given  in  part  payment  as 
they  become  due.  Hills  v.  Parker,  14  L.  T... 
107— H.  L. 


2.  Payable  at  all  Events. 

On  Contingency — Generally.} — ^A  bill  or  note 
payable  on  a  contingency  is  absolutelv  void. 
Palmer  v.  Pratt,  9  Moore,  358  ;  2  Bing.  185 ; 
S.  P.,  Carlos  v.  Fancourt,  5  T.  R.  432. 

Even  though  accepted.  Ralli  v.  SareU,  D.  k 
R.,  N.  P.  C.  33. 

An  instrument,  by  which  money  is  payable 
on  a  contingency,  cannot  be  given  in  evidence 
as  a  note,  on  the  counts  for  money  lent,  or  on 
the  account  stated,  though  sued  on  between  the 
original  parties,  and  expressing  value  to  have 
been  received.  Morgan  v.  Jones,  4  Tyr.  21  ;  1  C. 
&  J.  162. 

The  contingency,  in  order  to  vitiate  a  bill  or 
note  as  such,  must  be  apparent  on  the  &ce  of 
the  instrument.  Rich^irds  v.  Richards,  2  B,  & 
Ad.  447. 

The  happening  of  the  contingency  on  which 
the  payment  of  the  instrument  is  dependent  will 
not  cure  the  defect.  Hill  v.  Halfardn  2  B.  &  P. 
413. 

So,  a  note,  promising  to  pay  "  on  the  sale  or 
])roduce,  immediately  when  sold,  of  the  ^Tiitc 
Hart,  St.  Albans,  Herts,  and  the  goods,  value 
received,"  cannot  be  declared  upon  as  a  uoie, 
though  the  White  Hart  and  the  goods  were  sold. 
lb. 

A  note  to  pay  when  the  circumstances  of  the 
drawer  will  ^mit,  without  detriment  to  himself 
or  family,  creates  no  debt.  TootHl,  £jp  parte,  4 
Ves.  372. 

The  following  instrument  is  payable  on  a  con- 
tingency, and  Qicref ore  not  a  note  : — **  Twelve 
months  after  date  I  promise  to  pay  A.  and  B. 
500^.,  to  be  held  by  them  as  collateral  secoiitj 
for  any  moneys  now  owing  to  them  by  C,  which 
they  may  be  unable  to  recover  on  realizing  the 
securities  they  now  hold,  and  others  which  mar 
be  placed  in  their  hands  by  him.**    Robins  v. 


J 
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1188. 


3  P.  &  D.  147  ;    11  A.  &  B.  213  ;   3  Jur. 


An  order  to  pay  "  14?.  3*.  out  of  the  fifth  pay- 
ment, when  it  should  be  due,  and  should  be 
allowed  by  J.  S.,"  is  no  bill.  Haydock  v.  Irynch, 
2  Ld.  Baym.  1563. 

An  instrument  whereby  the  defendant  pro- 
mised  to  pay  to  the  plaintiff,  or  order,  a  sum 
certain  by  instalments  ;  but  it  was  declared, 
*•  that  it  was  thereby  considered  and  fully  in- 
tended by  the  receiver,  as  well  as  the  giver  of 
that  note  of  hand,  that  all  installed  payments 
thereupon  whatsoever,  from  and  immediately 
after  the  decease  of  the  plaintiff,  should  cease 
and  become  null  and  void  to  all  intents  and  pur- 
poses against  the  executors,"  is  not  a  note,  being 
payable  only  on  a  contingencv.  Worley  v. 
IIarrU(rn,  5  N.  &  M.  173  ;  3' A.  &  E.  669  ;  1  H.  & 
W.  426. 

An  order  for  a  sum  "  payable  ninety  days  after 
sight,  or  when  realized,"  is  not  a  bill,  as  the 
latter  alternative  makes  the  sum  payable  on  a 
contingency.  Alexander  v.  Thomas,  16  Q.  B. 
333  ;  20  L.  J.,  Q.  B.  207  ;  16  Jur.  173. 


On  Beeeipt  of  Friie-money.]— But  a  note 


given  to  pay  87.  on  receipt  of  prize-money,  is  a 
negotiable  note.  Evam  v.  Vndcrwood,  1  Wils. 
262. 


To  Infant  on  Coming  of  Age.]— A  note 


given  to  an  infant  payable  when  he  comes  of 
age  is  good,  if  it  specifies  the  particular  day. 
Gos8  V.  NeUon,  1  Burr.  226  ;  1  Ld.  Ken.  498. 


On  Condition.] — An  order  or  a  promise  to 


pay  money,  "  provided  the  terms  mentioned  in 
certain  letters  written  by  the  drawer  were  com- 
plied with,"  is  not  a  bill  or  note.  KiJigston  v. 
I^ong,  Bayl.  Bills,  13  ;  4  Dougl.  9. 

A  note  in  the  name  of  two,  but  signed  by  one 
only,  promising  to  pay  **  on  the  death  of  G.  H., 
provioed  he  leaves  either  of  us  sufficient  to  pay 
the  said  sum,  or  if  we  shall  be  otherwise  able  to 
pay,*'  is  not  negotiable.  Roberts  v.  PeaJte,  1 
Butt.  323,  See  Leeds  v.  Lancashire j  2  Camp. 
20.5. 

"  I  promise  to  pay  to  D.  or  bearer,  on  demand, 
16/.  at  sight,  by  giving  up  clothes  and  j)apers," 
was  sued  on  as  a  note  : — Held,  that  if  the  jury 
thought  that  the  clothes  and  papers  had  been 
previously  given  up  by  the  payee  to  the  maker, 
it  was  a  good  note,  as  the  words  in  that  case 
^vrould  only  import  the  value  received.  Dixon  v. 
JS^nttall,  1  C,  M.  &.  R.  307  ;  6  C.  &  P.  320  ;  4  Tyr. 
1013. 


t( 


Ai  per  Xemorandnm  of  Agreement."] — 
But  an  instrument  as  follows  : — "  I  promise  to 
pay  to  Mr.  S.,  or  his  order,  at  three  months  after 
date,  100/.  as  per  memorandum  of  agreement," 
■is  a  note.  Jury  v.  Barker,  El.  BL  &  El.  459 ; 
27  L.  J.,  Q.  B.  255  ;  4  Jur.,  N.  S.  587. 


Ai  to  Date  of  Payment.] — A  note  to  pay 


to  A.,  or  order,  six  weeks  after  the  death  of  the 
xnaker*s  father,  is  a  negotiable  note,  for  ther*  is 
no  contingency  whereby  it  may  never  become 
payable,  but  it  is  only  uncertain  as  to  the  time, 
which  is  the  case  of  all  bills  payable  at  so  many 
days  after  sight.  Colehan  v.  Coohe,  2  Str.  1202  ; 
/i  a  (in  error'),  Willes,  398. 

Bat  a  note  to  pay  money  within  so  many 
days  after  the  maker  should  marry  is  not  nego- 


tiable.   Beardsleyy.  Baldwin,  2  Stm.  1151  ;  7 
Mod.  417. 


Payable  out  of  a  Partienlar  Fund.] — The  fol- 
lowing instrument,  *' Douglas,  Isle  of  Man,  13th 
July,  1866.  On  the  first  day  of  August  next, 
please  to  pay  Messrs.  G.,  or  order,  600/.  on  ac- 
count of  moneys  advanced  by  me  for  the  Isle  of 
Man  Slate  and  Flag  Company.  (Signed)  J.  J. 
To  Messrs.  W.  and  H.,  official  liquidators  of  the 
company,"  is  a  bill  of  exchange,  as  the  amount 
mentioned  in  it  is  not  directed  to  be  paid  out  of 
any  particular  fund.  Griffin  v.  Weatherbt/, 
3  L.  R.,  Q.  B.  753  ;  37  L.  J.,  Q.  B.  280  ;  18  L.  T. 
881  ;  17  W.  R.  8  ;  9  B.  &  S.  726. 

A  bill  or  note,  drawn  on  a  particular  fund,  and 
not  payable  generally,  is  not  valid.  Bawkes  v. 
Deloraine  (Earl).  2  W.  Bl.  782  ;  3  Wils.  207. 

An  instrument  in  this  form,  **  Out  of  my  half- 
pay,  which  will  become  due  the  1st  January,  pay 
to  Stevens  16/.,"  and  addressed  to  a  navy  agent, 
is  not  a  bill.     Stevens  y.  Hill,  6  Esp.  247. 

A.  &  Co.  being  indebted  to  S.,  gave  him  an 
unstamped  letter  or  order  directed  to  B.  dc  Co.,  re- 
quiring them  to  pay  him  200/.  out  of  moneys  which 
would  become  payable  from  B.  &  Co.  to  them  on 
the  completion  of  a  certain  contract.  A.  &  Co. 
became  insolvent  and  the  trustee  under  their 
liquidation  disputed  the  validity  of  the  letter  : — 
Held,  that  the  order  operated  as  a  bill  of  ex- 
change, and  being  unstamped,  was  not  receivable 
in  evidence.  Shellard,  Kx  parte,  Adams  and 
Kirby,  In  re,  17  L.  R.,  Eq.  109 ;  43  L.  J.,  Bk.  3  ; 
29  L.  T.  621  ;  22  W.  R.  152. 

An  instrument  by  which  A.  promises  to  pay  to 
the  bearer  50/.,  •'  being  the  portion  of  a  value,  as 
under, deposited  in  security  for  the  payment  there- 
of," may  be  declared  upon  as  a  not43.  IlaussouU 
Her  V.  Ilartsinrk.  7  T.  R.  733.  And  see  Cdlis 
v.  Emmett.  1  H.  Bl.  313. 

An  order  or  ])romi6e  to  pay  money  **  in  good 
East  India  bonds,"  or  "  in  cash  or  Bank  of  Eng- 
land notes,"  is  in  neither  case  a  bill  or  note.  Anon,, 
Bull.  N.  P.  272  ;  S.P,,  Im/son,  Ex  parte,  2  Rose, 
225  ;  Bex  v.  Wileox,  Bayl.  Bills,  8  ;  Davidson, 
Ex  parte.  Buck,  31. 

M.,  by  deed,  assigned  to  the  plaintiff  a  ninth 
part  of  his  share  in  the  residue  of  the  estate  of  H., 
deceased.  By  an  order  of  the  29th  of  J  uly,  1 842, 
in  a  suit  in  Chancery,  of  Powell  v.  Norwo<xi,  the 
Vice-Chancellorordered  thedefendant  in  that  suit 
to  retain  260/.,  being  part  of  the  produce  of  M.'s 
share  of  the  residuary  estate  of  H.,  to  be  i)aid  to 
such  person  as  the  defendant  and  M.  should  jointly 
direct.  It  was  afterwards  agreed  bet  ween  the  jiar- 
ties  that  50/.,  to  be  considered  as  part  of  the  250/., 
should  be  paid  by  the  defendant  to  the  solicitors 
for  M.  and  the  plaintiff.  An  action  having  been 
brought  to  recover  this  '50/.,  he  tendered  in  evi- 
dence the  following  document : — To  the  execu- 
tors of  H.,  deceased  :  Powell  f.  Norwood.  Gentle- 
men,— We  do  hereby  authorize  and  require  you  to 
pay  to  Mr.  Powell,  or  his  order,  250/.,  being  the 
amount  directed  by  the  order  of  the  29th  of  July 
last  to  be  paid  to  our  order.  We  are  your  very 
obedient  servants,  J.  M.  Dec.  16th,  1842."  This 
document  was  signed  by  J.  M.  only,  and  was  un- 
stamped : — Held,  that  it  was  not  a  bill,  and  that 
it  was  admissible  without  a  stamp.  Bvssell  v. 
Powell,  14  M.  &  W.  418  ;  14  L.  J.,  Ex.  269. 

Definite  Sum.] — An  instrument,  by  which  a 
party  promises  to  pay  65/.,  "  and  also  all  other 
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sums  which  may  be  due,*'  is  too  indefinite  to  be  a 
note.     Smith  v.  Nightingale^  2  Stark.  375. 

A  note  payable  to  the  representatives  of  S.  three 
months  aiter  his  decease, "  first  deducting  thereout 
any  interest  or  money  which  JS.  might  owe  the 
maker  on  any  account,"  is  a  note  for  the  pay- 
ment of  a  definite  sum  at  all  events.  Barlow  v. 
Mroadhurst,  4  Moore,  471. 

A.  having  given  his  daughter,  on  her  marriage, 
the  stock  of  a  public-house,  amounting  in  value  to 
1,200^.,  she  and  her  husband  signed  the  following 
instrument : — "  On  demand,  we  promise  to  pay  to 
A.  or  his  order  for  value  received  in  stock,  this 
being  intended  t^)  stand  against  me,  M.  (the 
daughter),  as  a  set-off  for  that  sum  left  me  in  my 
father's  will  above  my  sister  Ann's  share  : " — 
Held,  that  this  was  not  a  note.  Clarke  v. 
PtrcivaU  2  B.  &  Ad.  661. 

A  promissory  note  made  on  the  25th  April, 
1872,  to  pay  170/.,  with  interest  at  5  per  cent., 
as  follows  :  The  first  payment,  to  wit,  40/.  or 
more,  to  be  made  on  the  1st  February,  1873, 
and  5/.  on  the  first  day  of  each  month  following, 
until  the  note  and  interest  should  be  fully  satis- 
fied ;  and  upon  default  in  payment  of  any  of  the 
instalments,  the  full  amount  then  remaining  due 
is  to  be  forthwith  payable, — is  a  valid  note.  Cooke 
V.  Horn,  29  L.  T.  369. 

The  following  instrument  is  an  agreement,  and 
not  a  note  : — "  1  agree  to  pay  the  plaintiff,  or 
order,  696/.,  at  four  instalments,  viz.,  the  first  on 
&c.,  being  200/. ;  the  second  on  &c.,  being  150/. ; 
the  third  on  &c.,  being  150/.  ;  the  fourth  on  &c., 
being  100/. :  the  remainder  95/.  to  go  as  a  set-off 
for  an  order  of  R.  to  G.,  and  the  remainder  of  his 
debt  from  D.  to  him."  Davlcs  v.  Wilkinson^  2 
P.  &  D.  266  ;  10  A.  &  E.  98  ;  3  Jur.  406. 

So  a  paper  in  the  following  form^ — "  I  owe  Mrs. 
E.  6/.,  which  is  to  be  paid  by  instalment*,  for 
rent.  Signed,  R.  J.  M.,"  is  not  a  note,  as  no  time 
is  stipulated  for  the  payment  of  the  instalments. 
Moffat  V.  Edvmrds,  Car.  &  M.  16. 

A  paper  consisting  of  a  promise  to  "  pay  A.,  or 
order,  13/.  for  value  received,  together  with  in- 
terest at  6/.  per  cent,  per  annum,  and  all  fines 
according  to  rule,"  is  not  a  note,  on  account  of 
the  introduction  of  the  last  words.  Airey  v. 
Feamsides,  4  M.  &  W.  168  ;  2  Jur.  696. 

"  On  demand,  I  promise  to  pay  Mr.  S.  50/.,  in 
consideration  of  his  foregoing  and  forbearing  an 
action  for  damages,  ascertained  by  consent  to 
amount  to  that  sum,  by  reason  of  the  injuries  sus- 
tained by  his  wife  in  respect  of  my  non-repair  of 
a  footway,"  is  a  note.  Sheltim  v.  James,  1  C.  & 
K.  136  ;  5  Q.  B.  199 ;  D.  &  M.  331  ;  13  L.  J., 
Q.  B.  90;  7  Jar.  1130. 

An  instrument  in  the  following  terms :  "  I  un- 
dertake to  pay  to  R.  L  6/.  4*.  for  a  suit  of,  ordered 
by  D.  P.,"  is  not  a  note,  but  good  as  a  guarantee, 
as  the  consideration  can  be  collected  by  neces- 
sary inference  from  the  instrument  itself.  Jarvlx 
V.  Wilkins,  7  M.  &  W.  410  ;  5  Jur.  9. 

Certainty  of  Payee.] — ^A  bill  or  note  payable 
to  the  order  of  a  person  is  payable  to  himself. 
Smith  V.  M-aure,  6  East,  476  ;  2  Smith,  43. 

And  a  note  payable  to  A.  without  the  words, 
or  bearer,  or  oixier,  is  valid.  Smith  v.  Kendall y 
6  T.  R.  123  ;  1  Esp.  231. 

To  constitute  a  bill,  the  payee  must  be  a  person 
capable  of  being  ascertained  at  the  time  the  in- 
strument is  drawn.  Yates  v.  Xash,  8  C.  B.,  N. 
S.  681  ;  29  L.  J.,  C.  P.  307  ;  6  Jur.,  N.  S.  1343  ; 
2  L.  T.  430  ;  8  W.  R.  764. 


Therefore  a  bill  payable  "  to  the  order  of  the 
treasurer  for  the  time  being  "of  a  benevolent  in- 
stitution, is  null  and  void.    lb. 

A  document  as  follows :  "  On  demands  -we 
jointly  and  severally  promise  to  pay  to  Messns. 
W.  P.  &  M.,  or  to  their  order,  or  the  major  part  of 
them,  100/.,"  is  a  note  upon  which  the  three 
])ayees  may  maintain  an  action.  Watson  v. 
Etans,  1  H.  &  C.  662  ;  32  L.  J.,  Ex.  137. 


Tmitees.] — *'  On  demand,  I  promise  to 


pay  to  the  trustees  of  the  Wesleyan  Chapel, 
Harrogate,  or  their  treasurer  for  the  time  beings, 
100/.,"  is  a  good  note,  for  there  is  no  uncertainty' 
in  the  payees,  as  the  trustees  alone  are  to  be  con- 
sidered as  payees,  and  their  treasurer  as  their 
agent  merely  to  receive  payment.  Holme*  v. 
Jacques,  1  L.  R.,  Q.  B.  376  ;  36  L.  J.,  Q.  B.  130  ; 
12  Jur.,  N.  S.  486  ;  14  L.  T.  262. 


*'  A.  or  B.  and  C."] — ^A  note  whereby  the 


maker  promised  to  pay  to  A.  or  to  B.  and  C.  a 
sum  therein  specified,  is  not  a  note.  An  action 
cannot  be  maintained  upon  such  an  instrument, 
even  by  the  payee  against  the  maker,  althoiig:fa 
it  is  stated  on  the  face  of  the  note  to  be  given 
for  value  received.  Blanehenhagen  v.  Bl^ndt-lh 
2  B.  &  A.  417.  And  see  Morgan  v.  Jones,  1  Tvr. 
21  ;  1  C.  &  J.  162. 

"  Nine  months  after  date,  I  promise  to  pay  to 
the  secretary  for  the  time  being  of  the  Indian 
Laudable  and  Mutual  Insurance  Society,  or 
order,  company's  rupees  twenty  thousand."  In 
an  action  upon  this  instrument,  as  upon  a  note, 
after  the  nine  months,  by  the  person  who  was 
secretary  then  and  also  at  the  time  of  making 
the  instrument : — Held,  that  the  instrument  "was 
not  a  note,  the  payee  being  uncertain  at  the  time 
of  making  it.  Cotne  v.  Stirling,  6  El.  &  Bl. 
333  ;  25  L.  J.,  Q.  B.  335 ;  2  Jur.,  N.  S.  663 — 
Ex.  Ch.  ]  S.  C.  nom.  Storm  v.  Stirling,  in  Q. 
B.,  3  El.  &  Bl.  832  ;  23  L.  J.,  Q.  B.  298  ;  17  Jnr. 
788,  afi&rmed. 

By  Initalments.] — ^A  note,  payable  by  instal- 
ments, is  assignable  within  3  &  4  Ann.  c  9. 
Oridge  v.  Sherbone,  11  M.  &  W.  374 ;  12  L.  J., 
Ex.  313  ;  7  Jur.  402. 

And  the  maker  is  entitled  to  three  days  of 
grace,  on  the  falling  due  of  each  instalment.    Ih. 

But  if  such  a  note  is  subject  to  a  condition, 
that,  on  default  in  payment  of  the  first  instal- 
ment, the  whole  shall  become  payable,  and  de- 
fault is  made,  an  indorser  is  liable  for  tiie  whole 
amount.  Carlon  v.  Kenealy,  12  M.  &  W.  139  ; 
1  D.  &  L.  331  ;  13  L.  J.,  Ex.  64. 

A  non-transferable  note,  payable  in  two  in- 
stalments, or,  on  default  in  the  former,  at  once, 
is  within  3  &  4  Ann.  c.  9,  s.  1,  and  the  maker  has 
three  days'  grace.  Miller  v.  Biddle,  11  Jur., 
N.  S.  980 ;  13  L.  T.  334  ;  14  W.  R.  110. 

In  an  action  on  a  bill  payable  by  instalments, 
it  appeared  that  the  action  was  commenced  on 
the  last  day  of  grace,  but  as  there  was  no  plea  to 
that  effect,  a  nonsuit  was  refused.  Gajtkin  r. 
Davis,  2  F.  &  F.  294.  See  PadiHckv.  Tamer,  11 
Q.'^B.  124. 

3.  Distinction   between   Negotiable   Ik- 

BTBUMENTS  AND  AGEEEMENTS. 

What  Conititntei  a  negotiable  Inetnuneiit." — 

An  instrument  in  the  following  terms  :    '*  JRe- 
ceived  of  Mr.  B.  100/.,  which  I  promise  to  pay  on 
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demand,  with  lavrf al  interest.  J.  D.,"  is  a  note. 
Green  v.  Davies,  6  D.  &  R.  306  ;  4  B.  &  C.  235  ; 
1  C.  &  P.  451  ;  S.  P.,  Ashbff  v.  Ashhy,  3  M.  &  P. 
186. 

So  this  instrument :  "  W.  W.  lent  to  J.  R. 
191.  199.  lld.y  to  receive  five  per  cent,  for  the 
same  19/.  I9s.\ld.;  to  pay  on  demand  to  W.  W., 
giving  J.  R.  six  months'  notice  for  the  same,''  is 
a  note  and  not  an  agreement.  Walker  v.  Hoberts, 
Car.  &  M.  590. 

'*  Memorandum,  Aug.  25, 1837.  I,  Benj.  Payne, 
had  5/.  bs.  for  one  month,  of  my  mother,  from 
this  date,  to  be  paid  to  her  by  me,  Benj.  Payne," 
is  a  note.  Shrivel  v.  Payiie^  8  D.  P.  C.  441 ;  4 
Jur.  485. 

An  instrument  in  this  form  :  "John  Mason, 
14th  Feb.,  1836,  borrowed  of  Mary  Ann  Mason, 
his  sister,  14Z.,  in  cash,  as  per  loan,  in  promise  of 
payment,  of  which  I  am  truly  thankful  for,  and 
shall  never  be  forgotten  by  me,  John  Mason, 
your  affectionate  brother.  14/.,"  is  a  note.  EllU 
V,  Mason,  7  D.  P.  C.  598  ;  2  W.,  W.  &  H.  70 ;  3 
Jur.  406. 

Semble,  that  an  instrument  in  the  following 
terms  is  a  note  : — "  I  have  received  the  imperfect 
books,  which,  together  with  the  cash  overpaid  on 
the  settlement  of  your  account,  amounts  to 
80/.  7*.,  which  sum  I  will  pay  in  two  years." 
WlieatUy  v.  IVnimmJi,  1  M.  &  W.  533  ;  2  Gale, 
140. 

So  a  paper,  "  I  0  U  eighty-five  pounds,  to  be 
paid  Mav  the  5th,"  is  a  note.  Waithnian  v. 
Elsee,  1  C.  &  K.  35. 

T.  made  a  note  in  the  following  terms  :  "  On 
demand  I  promise  to  pay  H.,  or  order,  500/.,  for 
value  received,  with  interest ;  and  I  have  lodged 
with  H.  the  counterpart  leases  signed  by  D.,  for 
ground  let  by  me  to  them  as  a  collateral  security 
for  the  600/.  and  interest :" — Held,  that  this 
might  be  sued  on  as  a  note,  and  read  in  evidence, 
though  stamped  as  a  note  only.  Fancourt  v. 
Thome,  9  Q.  B.  312  ;  16  L.  J.,  Q.  B.  344  ;  10  Jur. 
639. 

What  an  Agreamexit.] — ^An  instrument,  ac- 
knowledging the  receipt  of  drafts  for  the  payment 
of  money,  and  promising  to  repay  the  money,  is 
an  agreement  and  not  a  note.  Williamjtan  v. 
Bennett,  2  Camp.  417  ;  S.  P.,  Seholey  v.  Walshy. 
Peake,  24. 

"I  have  received  20/.,  which  1  borrowed  of 
you,  and  I  have  to  be  accountable  for  the  said 
sum  with  interest,"  is  an  agreement,  and  not  a 
note.  Home  v.  Red/earn,  4  Bing.  N.  C.  433  ;  6 
Scott,  260  ;  2  Jur.  376. 

An  instrument  whereby  B.  acknowledges  a 
loan  of  money,  and  promises  re-payment,  and 
engages  to  pay  an  unliquidated  demand  out  of 
the  interest,  and  to  pay  the  principal  and  the 
remainder  of  the  interest  to  the  lender,  his 
executors,  administrators  and  assigns,  is  not  a 
note,  and  it  is  properly  stamped  with  an  agree- 
ment stamp.  Bolton  v.  Buy  dale,  1  N.  &  M.  412  ; 
4  B.  &  Ad.  619. 

A  bill,  expressing  the  terms  of  an  agreement 
between  a  landlord  and  an  in-coming  tenant,  is 
not  admissible  in  evidence  without  an  agreenfent 
stamp.    Nicholson  v.  Smith,  3  Stark.  128. 

An  agreement,  between  the  plaintiff  and  de- 
fendant, for  the  sale  of  a  lease,  concluding  with 
the  following  clause,  signed  by  both  parties  : — 
**The  (plaintiff)  doth,  at  the  same  time  and 
place,  lend  to  the  (defendant)  84/.  in  cash,  to  be 
repaid  by  instalments,"  la  not  a  note.    Mitehelt^ 


V.  WesttnH^,  14  Jur.  816  ;  S.  P.,  Follett  v.  Moore, 
4  Ex.  410. 

An  action  was  brought  upon  the  following  in- 
strument as  a  note  : — '*  Market  Rasen,  July  1st, 
1836.  Borrowed  and  received  of  the  Lincoln  and 
Lindsey  Banking  Company  100/.,  which  we 
jointly  and  severally  promise  to  pay  to  M.  C. 
and  W.  W.  (trustees  of  the  banking  company), 
or  their  order,  on  demand,  with  lawful  interest 
for  the  same.  Witness,  T.  S.,  sen.,  T.  S.,  jun., 
T.  D."  The  following  indorsement  was  written 
on  the  back  of  the  note  at  the  time  of  making  : 
— '*  The  within  note  is  given  for  securing  floating 
advances  from  the  Lincoln  and  Lindsey  Banking 
Company  to  the  within-named  T.  S.,  sen.,  with 
lawful  interest  for  the  same  from  the  respective 
times  when  such  advances  have  been  or  may 
be  made,  together  with  commission,  stamps, 
postages,  and  all  usual  charges  and  disburse- 
ments, not  exceeding  in  the  whole,  at  any  one 
time,  100/.,  within  mentioned.  Witness,  T.  S., 
sen.,  T.  S.,  jun.,  T.  D. :" — Held,  that  the  instru- 
ment and  indorsement  required  an  agreement 
stamp.  Cholmley  v.  Barley,  14  M.  &  W.  344  ; 
14  L.  J.,  Ex.  328. 

Acknowledgmenti  or  Memorandnmi  merely.] 

— A  document  in  the  following  form  :  "  I  have 
this  day  received  a  bill  ©f  exchange,  which  1  hold 
as  your  attorney,  to  recover  the  value  from  the 
parties,  or  to  make  such  other  arrangement  for 
your  benefit  as  may  appear  to  me  in  my  profes- 
sional capacity  reasonable  and  proper,"  is  a  mere 
acknowledgment  of  the  duty  which  the  party  took 
upon  himself  to  perform,  and  therefore  admissible 
without  a  stamp.  Longdon  v.  Wilsan,  7  B.  &  C, 
640  ;  2  M.  &  R.  10. 

A  paper  stating  that  the  party  sigfning  it  has 
received  certain  bills  in  his  hands,  which  he  has 
"  to  get  discounted,  or  return  on  demand,"  does 
not  require  an  agreement  stamp.  Mullett  v. 
Hutchinson,  1  M.  &  R.  622 ;  7  B.  &  C.  639  ;  3 
C.  &  P.  92. 

"  Mem.  Mr.  S.  has  this  day  deposited  with  me 
500/.  on  the  sale  of  10,300/.,  3/.  per  cent.  Spanish, 
to  be  returned  op  demand,"  is  a  memorandum  of 
the  deposit  of  money  to  be  returned,  and  not  a 
note.  Sihree  v.  Tripp,  15  M.  &  W.  23  ;  15  L.  J., 
Ex.  318. 

A  document  in  this  form :  "  Borrowed,  this  day, 
of  J.  H.,  100/.  for  one  or  two  months,  cheque  100/. 
On  the  Naval  Bank.  J.  D.,"  is  a  mere  acknow- 
ledgment, and  does  not  require  a  stamp,  either  as 
an  agreement  or  a  note.  Thyne  v.  Bewdney,  21 
L.  J.,  Q.  B.  278. 

The  following  document  is  admissible  in  evi- 
dence without  either  a  note  or  an  agreement 
stamp  :  *•  I.  J.  D.,  have  this  day  borrow^  of  J.  C. 
300/.  at  4/.  per  hundred,  payable  yearly."  Qrry 
V.  Bavis,  14  0.  B.,  N.  S.  370. 

The  folio  wing  document,  "Nottingham,  August 
3,  1844.     Borrowed  of  Mr.  J.  W.  200/.,  to  account 

for  on  behalf  of  the  Alliance  Club,  at months' 

notice,  if  required,"  is  not  a  note.  Wliiie  v. 
Norths  3  Ex.  689  ;  18  L.  J.,  Ex.  316. 

Nor  is  a  similar  instrument  with  the  blank 
filled  up  with  the  word  "  two,"  a  note.    Ih. 

Nor  is  the  following  instrument  a  note  : — 
"  Drury  r.  Vaughan.  In  consideration  of  W.  D. 
not  taking  any  further  proceedings  in  the  actions, 
I  undertake  with  W.  D.  that  I  will  pay  him  3/.  5*. 
every  quarter  of  a  year  from  this  day,  until  the 
whole  of  the  principal  now  due  from  J.  and  V.  to 
Mr.  Drury — ^26/.  1«.,  with  lawful  interest,  be  paid 
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and  satisfied  ;  the  first  of  sach  quarterly  payments 
to  become  dae  on  the  30th  of  October  next.  It  is 
understood  that  this  undertaking  is  not  to  be  a 
release  or  discharge  of  the  note  signed  by  Messrs. 
Vaugban  to  W.  Drury,  but  as  an  additional  se- 
curity for  the  above-mentioned  amount  now  due 
on  such  note,  with  the  interest."  Drury  v. 
Macauley,  16  M.  &  W,  146 ;  16  L.  J.,  Ex.  31. 

W.  k  Sons  wrote  to  a  person  to  whom  they  had 
supplied  type  as  follows,  viz. : — "  Dear  Sir, — We 
authorize  you  to  pay  on  our  account,  to  the  order 
of  G.,  6,000/.  at  the  following  periods,  deducting 
the  amount  from  the  quarterly  accounts  furnished 
to  vou  and  to  E.  k.  S.,  viz.  11th  November,  1843,  i 
1,000/.     W.  &  Sons."     Underneath  which  the  i 
person,  to  whom  it  was  addressed,  wrote  thus, ! 
viz.: — **  To  W.  S., — Having  received  the  foregoing  i 
authority  from  W.  k  Sons,  I  undertake  to  make  ' 
you  the  payments  above  stated.    A.  S. : " — Held, 
that  the  first  letter  did  not  require  to  be  stamped 
as  a  note  or  bill.    HamilUm  v.  SpottitnooodCf  4 
Ex.  200  ;  18  L.  J.  Ex.  393. 

I  0  U.l — An  I  0  U  is  neither  a  note  nor  a  re- 
ceipt, ana  may  be  received  in  evidence  to  prove 
an  acknowledgment  of  a  debt,  without  any  stamp. 
Childers  v.  Bonlnois,  D.  k  E.  N.  P.  C.  8 ;  S.  P., 
Fisher  v.  Leslie,  1  Esp.  426. 

An  acknowledgment  in  this  form  :  *'  Sept.  15, 
1824,  Mr.  T.  has  left  in  my  hands  200/.  J.  A.," 
does  not  require  a  stamp.  Tovikins  v.  Ashhy,  6 
B.  k  C.  641  ;  9  D.  &  R.  643. 

A  memorandum,  "  I  owe  J.  G.  200/.,  value  re- 
ceived. J.  C,"  does  not  require  a  stamp.  Giruld 
V.  Coomhes,  1  C.  B.  543  ;  14  L.  J.,  C.  P.  175 ;  9 
Jur  494 

*'*1839,  Nov.  1.— I  0  U  45/.  13*.,  which  I  bor- 
rowed of  Mrs.  M.;  and  to  pay  her  five  per  cent, 
till  paid.  R.  T.,"  does  not  require  a  stamp,  either 
as  a  note  or  as  an  agreement.  Melanotte  v. 
Teasdale,  13  M.  k  W.  216 ;  13  L.  J.,  Ex.  358 ; 
S.  P„  Taylor  v.  Steele,  16  M.  k  W.  665  ;  16  L.  J., 
Ex.  177  ;  11  Jur.  806 ;  Smith  v.  Smith,  1  F.  &  F. 
639. 

Warrant  annexed  to  Debenture.] — ^A  debenture 
issued  by  a  company  under  its*common  seal,  in 
the  following  form  : — "  The  Governor  and  Com- 
pany of  C.  promise  to  pay  to  ,  500/.,  vajue 

received  ;  and,  to  pay  to  the  holder  of  the  war- 
rants annexed,  on  presentment  as  they  shall  fall 
due,  interest  on  the  500/.  at  6/.  per  cent."  The 
form  of  the  warrants  annexed  was  as  follows  : — 
"  The  Governor  and  Company  of  Copper  Miners 
in  England.  Warrant  for  12/.  10«.,  for  half  a 
year's  interest  on  debenture  No.  5252,  due  15th 
January,  1849.  W.  I.,  secretary."  And  as  they 
became  due  they  were  cut  off,  and  presented  at 
the  company's  oflSce  for  payment : — Held,  that 
the  warrant  was  not  a  bill  or  a  note,  and  did  not 
require  a  stamp.  JSnthoven  v.  ffoyle,  13  0.  B. 
373  ;  21  L.  J.,  C.  P.  100  ;  16  Jur.  272— Ex.  Ch. 

Mere  Bequest  to  Pay.  ] — A  paper  in  these  words : 
"  Mr.  L.,  please  to  let  the  bearer  have  7/.,  and 
place  it  to  my  account,  and  you  will  oblige  your 
humble  servant,  R.  S.,"  is  not  a  bill.  Little  v. 
Slaehfordy  M.  k  M.  171. 

4.  Whether  Bills  ob  Notes. 

Generally.] — If  it  is  ambiguous  whether  an 
instrument  is  a  biU  or  a  note,  the  person  who 
receives  it  may  treat  it  as  against  the  maker  as 


cither.    JEdis  v.  Hvry,  6B.kC.  433  ;  9  D.  &  R. 
492  ;  2  C.  &  P.  559. 

An  instrument  which  is  in  the  form  of  a  note, 
but  which  is  in  addition  addressed  to  a  third 
party,  who  accepts  it,  is  a  note.    lb. 

And  may  be  declared  on  as  such.  JBlaek  v. 
Bell,  1  M.  &  Rob.  149. 

The  directors  of  a  bank  at  Calcutta,  under  the 
authority  of  the  deed  of  settlement  of  the  bank, 
signed  and  issued  instruments  in  the  following 
form: —  *Union  Bank  Post  Bill,  Calcutta,  July  1. 
1847.  Company's  rupees,  10,000.  At  sixty  days 
after  sight  of  this  our  first  bill  of  exchange,  we 
promise  to  pay  on  account  of  the  proprietors  of 
the  Union  Bank  of  Calcutta  to  the  order  of  C.  L. 
k  Co.  the  sum  of  Company's  rupees  10,000,  value 
received."  These  instruments  were  discounted  in 
London,  and  dishonoured  after  acceptance  at 
Calcutta : — Held,  in  an  action  by  an  indorsee 
against  a  shareholder  of  the  bank,  that  these  in- 
struments were  bills  of  exchange.  F&rbes  v. 
Marshall,  11  Ex.  166  ;  24  L.  J.,  Ex.  305. 

Semble,  that  such  instruments  may  be  declared 
on,  either  as  notes  or  bills.    lb. 

An  instrument  in  the  form  of  a  bill,  drawn 
upon  a  bank,  by  the  manager  of  one  of  its  branch 
banks,  by  order  of  the  directors,  may  be  declared 
upon  as  a  note.  Miller  v.  Thompsim,  3  M.  &  G. 
576  ;  4  Scott,  N.  R.  204  ;  1  D.,  N.  S.  199. 

An  instrument  pqrporting  on  the  face  of  it  to 
be  a  bill  drawn  by  A.,  payable  to  the  plaintiff  or 
order,  was  accepted  by  B.,  and  handed  to  the 
plaintiff  in  satisfaction  of  a  claim  for  rent  due 
to  her  from  A.  In  the  place  where  the  direction 
to  the  drawee  is  usually  found,  the  name  and 
address  of  the  payee  were  inserted.  The  whole 
instrument  (except  the  drawers  name)  was  in 
the  handwriting  of  B.  : — Held,  that  the  payee 
was  entitled  to  recover  upon  it,  as  a  note. 
Fielder  v.  Marshall,  9  C.  B.,  N.  S.  606 ;  30 
L.  J.,  C.  P.  158;  7  Jur.,  N.  S.  777;  3  L.  T. 
858. 

An  instrument  in  the  following  form :  "  Two 
months  afterdate,  I  promise  to  pay  to  T.  R,  L.,or 
order,  99/.  lbs.  H.  Oliver."  Underneath  was 
written,  on  the  left  hand  of  the  instrument,  *'  J. 
E.  Oliver."  Across  it  was  written  "  Accepted  : 
payable  S.  k  Co.,  bankers,  London,  E.  OUver." 
"  E.  Oliver  "  was  signed  by  J.  E.  Oliver, — ^may 
be  sued  upon  as  a  bill  drawn  by  H.  Oliver  upon, 
and  accepted  by  J.  E.  Oliver.  Lloyd  v.  Oliver, 
18  Q.  B.  471  ;  21  L.  J.,  Q.  B.  307  ;  16  Jur. 
833. 

Such  an  instrument  would  be  as  good  as  a  bill 
as  against  the  drawer,  even  before  acceptance. 
lb. 

An  instrument  in  the  form  of  a  bill,  except 
that  the  word  "  at "  is  substituted  for  **  to  "  b^re 
the  name  of  the  drawee,  is  a  bill,  and  not  a  note. 
Shuttleworth  v.  Stephens,  I  Camp.  407. 

Particularly  where  "  at "  is  written  so  as  to  be 
scarcely  legible,  for  the  purpose  of  deceit.  AIUm 
V.  Mawson,  4  Camp.  115. 

Omission  of  Drawer's  Fame.] — It  is  not  abso- 
lutely  essential  that  the  drawee's  name  should 
be  mentioned  on  the  bill  by  the  drawer,  if  there 
is  a  place  of  payment  fixed,  and  the  drawee 
accepts  the  bill  in  such  form,  by  writing  his 
name  thereon,  which  wUl  be  an  adoption  of  the 
bill  on  his  part.  Gray  v.  MUner^  3  Moon,  90 ; 
8  Taunt.  739  ;  2  Stark.  336. 

Deseription  of  Instrument  in  IndietrnMit  Un 
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Forgery.] — An  instrument  payable  to  the  order 
of  A.,  and  directed  "at  Messrs.  P.  &  Co.. 
Bankers/'  may  be  described  in  an  indictment  for 
forgery  as  a  bill.     Beg.  v.  Smftk,  2  M.  C.  C.  295. 

A  writing  directed  to  A.  &  Co.,  requiring  them 
to  pay  the  bearer  on  demand  a  sum  of  money 
therein  specified,  is  not,  on  an  indictment  for 
forgery,  abill.     Jlt-g.  ▼.  Curryy  2  M.  C.  C.  218. 

An  instrument  drawn  by  A.  upon  B.,  re- 
quiring him  to  pay  to  the  order  of  C.  a  certain 
sum.  at  a  certain  time,  "without  acceptance," 
is  a  bill,  and  may  be  so  described  in  an  indict- 
ment  for  forgery.  Beg.  v.  Kinnear,  2  M.  &  Rob. 
117. 

See  further,  Criminal  Law. 

Eztrinsio  Eridence— Facts  connected  with 
making — Stamp.] — Action  for  .500/.  upon  a  pro- 
missory note  in  the  following  form :  "  Witness, 
John  Hutley,  Rivenhall,  October  2, 1860.  Three 
months'  notice  I  promise  to  pay  Mr.  Jonathan 
llutley  interest  .5/.  per  cent,  per  annum  for  600/. 
value  received.  Dan  Marshall,  Charles  Marshall. 
[5*.  stamp.]  500/."  It  was  admitted  that  upon 
the  2nd  October  500/.  was  advanced  by  Jonathan 
Hutley  to  Dan  Marshall,  and  that  Charles  Mar- 
shall, the  defendant,  signed  as  surety  for  his 
brother : — Held,  a  good  promissory  note  for 
500/.     Hvtley  v.  Manthall,  46  L.  T.  186— C.  A. 


Figures  differing  from  Wordi.]— Where 


the  words  in  the  body  of  a  note  are  ambiguous, 
the  figures  at  the  bottom  of  the  note  and  the 
Ktamp  may  be  looked  at  in  construing  them. 


6:  Qualifying  Stipulations. 

Indorsed  on  Fote.] — A  stipulation  indorsed  on 
a  note  by  the  payee,  is  not  to  be  taken  as  part  of 
that  instrument,  without  evidence  that  it  was 
written  at  the  time  the  note  was  made.  Stone 
V.  Metcalfe,  4  Camp,  217 ;  1  Stark.  63. 

A  note  promising  to  pay  J.  F.  or  order  a  sum 
certain,  the  amount  of  the  purchase-money  of  a 
quantity  of  fir,  belonging  to  H.,  with  an  indorse- 
ment thereon  at  the  time  of  making  the  note,  that 
it  was  given  on  condition  that  it  should  be  void 
if  any  dispute  should  arise  between  H.  and  W. 
re8i)ecting  the  fir.  is  not  a  note  within  3  &:  4  Ann. 
c.  9.  Hartley  v.  Wilkirutan,  4  M.  &  S.  25  ;  1 
Camp.  127. 

In  pursuance  of  an  agreement  made  in  consi- 
deration of  the  postponement  of  the  trial  of  a 
cause,  the  defendant  and  his  attorney  gave  a  joint 
and  several  note,  which  the  agreement  stipulated 
should  be  held  as  a  security  for  any  damages 
to  be  recovered,  and  to  be  given  up  if  the  defen- 
dant obtained  a  verdict.  Jmmediatelyaf ter  the 
note  was  signed,  an  indorsement,  not  signed  by 
the  parties,  was  made  upon  it,  stating  that  the 
note  was  given  upon  the  conditio^  mentioned  in 
the  agreement : — Held,  that  the  indorsement 
form^  no  part  of  the  note,  therefore  there  was  no 
contingency  in  the  terms  of  it,  and  that  it  was 
consequently  admissible  in  evidence  stamped  as 
a  note.  BrUl  T/Orick,  1  Gale,  441  ;  S.  C,  Brill 
V.  atck,  1  M.  &  W.  232. 

To  an  action  by  a  payee  against  one  of  two 
makers  of  a  note,  he  pleaded  that  he  made  the 
note  jointly  with  E.,  for  his  accommodation,  and 
as  his  surety  only,  to  secure  payment  of  a  loan 
made  by  the  plaintiff  to  E.,  and  that  at  the  time 
of  the  note  being  signed  by  the  defendant  and 
YOL.  I. 


E.,  a  memorandum  was  by  agreement  between 
the  plaintiff,  E.,  and  the  defendant  indorsed  upon 
the  note,  and  signed  by  E.,  in  the  following 
words  :  "  Memorandum,  this  note  is  to  be  paid 
off  within  three  years  from  date  ; ''  and  that  the 
plaintiff  did  not  compel  payment  of  the  note 
within  the  period  of  three  years,  which  elapsed 
before  the  action  : — Held,  that  this  plea  afforded 
no  defence.  Lawrence  v.  Walmttley,  12  C.  B., 
N.  S.  812. 

Ayoidanoe  of  Statute  of  Limitations  by.]— A 
note  was  given  more  than  six  years  before  action, 
with  a  memorandum  indorsed  on  the  back,  by 
the  payees,  to  the  effect  that  they  undertook 
that  no  demand  should  be  made  for  payment 
during  the  life  of  the  maker.  An  action  being 
brought,  within  six  years  after  the  death  of  the 
maker  against  his  executor,  he  pleaded  the 
Statute  of  Limitations  :— Held,  that  the  payees 
were  entitled  to  recover,  if  not  upon  the  note 
itself,  at  all  events,  on  a  count  setting  forth  the 
effect  of  the  arrangement.  Wathin*  v.  Figg^  11 
W.  R.  268. 

"Aeoepted  on  myself,  payable  eyerywhere," 
written  in  Margin.] — The  words  "accepted  on 
myself,  payable  everywhere,"  written  in  the 
margin  of  a  note  payable  at  a  specified  time  after 
sight  by  the  maker  at  the  time  of  making  it, 
constitute  no  part  of  the  original  instrument, 
and  need  not  be  noticed  in  the  declaration. 
Splitgerber  v.  Koh7i,  1  Stark.  125. 

Making  Instrament  an  Agreement.] — An  in- 
strument in  the  form  of  a  joint  and  several  note, 
signed  by  three,  is  indorsed  with  a  memorandum 
made  at  the  time  of  signature,  which  states 
that  it  is  taken  as  a  securitv  for  all  the  balances, 
to  the  amount  of  the  sum  within  sixicified,  which 
one  of  the  three  might  happen  to  owe  to  the 
l)ayee  ;  that  it  shall  be  in  force  for  six  months, 
and  that  no  money  shall  be  liable  to  be  called 
for  sooner  in  any  case.  In  an  action  against  one 
of  the  sureties,  the  payee  cannot  declare  on  this 
instrument  as  a  note,  payable  either  on  demand 
or  at  six  months  after  date.  Between  these 
parties  the  instrument  is  an  agreement,  and 
must  be  stamped  and  declared  upon  as  such. 
Leeds  v.  Lancashire,  2  Camp.  205. 

Ab  to  Deposit  of  Title-]>eedB  —  Mortgage 
Stamp.] — An  instrument,  which  in  other  resj)ects 
was  a  note,  and  had  been  properly  stamped  as 
such  before  making,  contained  in  the  body  of  it 
a  memorandum  that  the  maker  had  deposited 
title-deeds  with  the  payee,  as  a  collateral  security. 
After  it  was  made,  it  was  stamped  with  a  mort- 
gage stamp,  on  payment  of  the  penalty  : — Held, 
that  this  was  an  assignable  note,  and  that  it 
might  be  sued  on  by  an  indorsee,  though  the 
mortgage  stamp  was  put  on  after  the  making, 
and  though  there  was  no  assignment  stamp. 
Wise  V.  Charlton,  4  A.  &  E.  786  ;  6  N.  &  M.  364  ; 
2  H.  &  W.  49. 

Words  qualifying  Aeoeptance — Question   of 

Fact.]— Upon  a  bill,  dated  8th  September,  1856, 
drawn  on  B.  &  Co.,  payable  in  London,  at  four 
months  after  date,  an  acceptance  was  written  as 
follows:  "Accepted.  Payable  at  Messrs.  Overend. 
Gumey  &  Co.,  London.  No.  1756.  Due  11  Deer. 
1856.  B.  &  Co."  The  words  before  the  signature 
were  written  in  red  ink,  and  in  a  hand  differing 

3  E 
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from  the  signature  : — Held,  that  if  it  was  a 
question  of  law,  the  bill  must  be  taken  to  have 
been  accepted  according  to  its  tenor ;  and  that 
if  it  was  a  question  of  fact,  there  was  evidence 
that  the  words  "  Due  11  Deer.  185(5 "  were  not 
intended  to  qualify  the  accc[)tance.  FatisUawe 
T.  Ptet,  2  H.  &  N.  1 ;  26  L.  J.,  Ex.  3U. 

6.  Parties  to  whom  Payable. 

Title  of  Holder  to.]— The  title  of  a  creditor  to 
a  negotiable  security  given  to  him  on  account  of 
a  pre-existing  debt,  and  received  by  him  bon& 
fide  and  without  notice  of  any  infirmity  of  title 
on  the  part  of  the  debtor,  is  indefeasible,  whether 
that  security  is  payable  at  a  future  time  or  on 
demand.  Currie  v.  Mim,  10  L.  R.,  Ex.  153  ;  44 
L.  J.,  Ex.  94  ;  23  W.  R.  450— Ex.  Ch.  Affirmed 
in  Dom.  Proc,  1  App.  Cas.  544 ;  45  L.  J.,  Q.  B. 
862  ;  35  L.  T.  414  ;  24  \V.  R.  1049. 

Father  and  Son  having  same  Fame.] — Proof 
of  a  note  payable  to  A.  generally  is  prim&  facie 
evidence  of  a  promise  to  A.  the  father,  and  not 
A.  the  son,  the  names  being  the  same ;  and  A. 
the  son,  although  styled  in  the  declaration  A.  the 
younger,  bringing  the  action,  and  being  in  the 
possession  of  the  note,  is  entitled  to  recover  upon 
it.     Sweeting  v.  Fowler^  1  Stark.  106. 

In  an  action  on  a  note  payable  to  J.  H.,  and 
indorsed  by  J.  H.,  to  the  plaintiff,  it  appeared 
that  there  were  two  persons  of  the  same  name, 
father  and  son,  and  there  was  no  evidence  to 
shew  to  which  of  them  the  note  had  been  given, 
but  it  appeared  that  the  indorsement  was  in  the 
handwriting  of  the  son : — Held,  that  although, 
prim&  facie,  the  presumption  would  be  that  the 
lather  was  meant,  that  presumption  was  rebutted 
by  the  son's  indorsement.  Stehbing  v.  Spicer, 
8  0.  B.  827  ;  19  L.  J.,  C.  P.  24. 

Sxeontorf .  ] — In  an  action  on  a  note  payable 
"to  the  executors  of  the  late  W.  B.,"  the -proof 
that  they  are  the  executors  of  W.  B.  is  the  pro- 
duction of  the  probate  of  his  will,  and  the 
reading  in  evidence  so  much  of  it  as  shews  that 
he  appointed  them  his  executors.  Hamilton 
V.  Agton,  1  C.  &  K.  679. 

Identity  of  Holder.] — A  plaintiff  suing  upon  a 
note,  which  purports  to  be  payable  to  a  person 
of  a  different  name,  may  shew  by  evidence  that 
he  was  the  person  intended.     Willis  v.  Barrett^ 

2  Stark.  29. 

A  letter  written  by  the  drawer  to  the  payee  of 
a  bill,  expressing  his  apprehension  that  it  would  be 
dishonoured,  coupled  with  the  fact  that  the  place 
to  which  the  bill  is  directed  is  the  usual  residence 
of  the  drawer,  when  in  England,  is  evidence  from 
which  a  jury  may  infer  the  identity  of  the  drawer 
and  drawee.    Roach  y.  Ostler^  1  M.  &  R.  120. 

Identity  of  Indoreer — ^Foreign  Bill — Forgery.] 
Where  a  foreign  bill  was  drawn  by  A.  upon,  and 
accepted  by  B.,  payable  to  the  order  of  C,  and 
a  person  representing  himself  to  be  C.  indorse<l 
the  ^ill  to  D.  for  value,  and  the  alleged  indorse- 
ment turned  out  to  be  forged : — Held,  that  in  an 
action  by  indorsee  against  acceptor,  it  was  un- 
necessary to  give  positive  proof  of  the  identity 
of  the  indorser,  as  the  person  to  whom  the  bill 
was  really  payable ;  pnm^  facie  evidence  being 
sufficient  for  that  purpose.    Bulkeley  v.  Butler^ 

3  D.  &  R.  625  ;  2  B.  &  C.  434. 


7.  Fictitious  Payees. 

Bill  Payable  to— Void.]- A  bill  payable  to  a 
fictitious  person  or  order  is  completely  void. 
Bennett  v.  Farnell,  1  Camp.  130. 

An  indorsee  of  a  bill  i)ayable  to  a  fictiiiona 
payee  cannot  recover  against  the  acceptor.     lb. 

Such  a  bill  is  not  a  bill  payable  to  bearer. 
Were  v.  Taylor j  1  Camp.  131,  cited. 

When  Fact  is  known  to  all  Parties  ooneeraed 
in  drawing  Bill.] — Where  a  bill  was  drawn  by 
the  defendant  and  others,  on  the  defendant 
alone,  in  favour  of  a  fictitious  person  (which  vms 
known  to  all  the  parties  concerned  in  drawin^f 
the  bill),  and  the  defendant  received  the  value 
of  it  from  the  second  indorser : — Held,  that  a 
bond,  fide  holder  for  a  valuable  consideration 
might  recover  the  amount  of  it,  in  an  action 
against  the  acceptor,  for  money  paid,  or  money 
received,     Tatlock  v.  Harris,  3  T.  R.  174. 

If  a  bill  is  drawn  in  favour  of  a  fictitious  payee^ 
and  that  circumstance  is  known  as  well  to  the 
acceptor  as  the  drawer,  and  the  name  of  such 
payee  is  indorsed  on  the  bill  as  Indorsing  it  to 
the  drawer,  who  indorses  it  to  an  innocent 
indorsee  for  a  valuable  consideration,  the  latter 
may  recover  on  it  against  the  acceptor,  as  on  a 
bill  payable  to  bearer.  Gibson  v.  JJinrt  (f« 
error),  1  H.  Bl.  569 ;  3  T.  R.  481 ;  2  Br^i.  P. 
C.  48.  And  see  Collis  v.  Emmett,  1  H.  BL 
313. 

A  person  discounting  a  bill  payable  to  a  ficti- 
tious payee,  for  the  benefit  of  the  drawers,  and 
with  knowledge  of  the  transaction,  cannot  recover 
against  the  acceptor.  Hunter  v.  Jeff  try,  Poike's 
Add.  Cas.  146. 

Evidence  to  prove  snch  Knowledge.] — ^A.  dr&w 
a  bill  upon  B.,  payable  to  a  fictitious  payee  or 
order,  and  indorsed  in  the  name  of  such  payee, 
which  B.  accepted.  In  an  action  by  an  innocent 
indorsee,  for  a  valuable  consideration,  ^ajnst  B., 
in  order  to  draw  an  inference,  either  that  B.  at 
the  time  of  his  acceptance  knew  the  name  ctf 
the  payee  to  be  fictitious,  or  that  B.  had  given  an 
authority  to  A.  to  draw  the  bill,  by  liaving  given 
a  general  authority  to  A.  to  draw  bills  on  B.  pay- 
able to  fictitious  persons, {evidence  is  admissible 
of  irregular  and  suspicious  transactions  and  cir- 
cimistances  relating  to  other  bills  drawn  by  A 
on  B.  payable  to  fictitious  payees  and  accepted 
by  B.,  though  none  of  these  transactions  or  cir- 
cumstances have  any  efficient  relation  to  the  bill 
in  question,  and  though  none  of  them  prove  that 

B.  accepted  any  of  those  other  bills  with  a  know- 
ledge that  the  payees  mentioned  in  them  were 
fictitious.   CHbton  v.  Hunter  Qin  error'),  6  Bro.  P. 

C.  255  ;  2  H.  Bl.  288. 

Evidenoe  to  shew  that  Payee  is  FietitUHU 
Person.] — In  an  action  by  indorsee  against  ac- 
ceptor of  a  bill  payable  to  A.  or  order,  he  may 
give  in  evidence,  that  the  person  who  indoiscd 
to  the  plaintiff  was  not  the  real  payee,  thoo^  of 
the  same  name,  and  though  there  was  no  addi- 
tion to  the  name  of  the  pa^'ec  on  the  bilL  Mead 
V.  Young,  4  T.  R.  28. 

And  so  where  a  bill  is  drawn  in  the  name  of 
a  fictitious  person,  payable  to  the  order  of  the 
drawer,  the  acceptor  is  considered  as  undertaking 
to  pay  to  the  order  of  the  person  who  signed  as 
the  drawer;  and,  therefore,  an  indorsee  may 
adducp  evidence  to  show  that  the  signatores  <^ 
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the  supposed  drawer  to  the  bill  and  to  the  first 
indorsement  are  in  the  same  handwriting. 
Coirper  v.  Meyer,  10  B.  &  C.  469. 

Aooeptor  estopped  from  dispatug  Validity  of 
Bill.] — ^A  bill  purporting  to  be  drawn  by  a 
really  existing  firm,  payable  to  their  order,  and 
to  be  indorsed  by  them,  was  negotiated  by  the 
acceptor,  with  that  indorsement  upon  it.  The 
drawing  and  indorsement  were  forgeries  : — Held, 
that,  if  the  bill  was  accepted  and  negotiated  by 
the  acceptor,  with  knowledge  of  the  forgery,  he 
was  estopped  to  deny  the  indorsement,  as  well  as 
the  drawing.  BeenianY,  Duck,  11  M.  &  W.  251 ; 
12  L.  J.,  Ex.  198. 

But,  semble,  where  the  name  of  the  real  party, 
as  the  drawer,  is  forged,  a  party  who  accepts  in 
ignorance  of  the  forgery  is  estopped  to  deny  the 
drawing  only,  but  not  the  indorsement,  although 
in  the  same  handwriting.    Jh, 

An  acceptor  supra  protest  of  a  bill  for  the 
honour  of  the  drawer,  is,  like  the  drawer  him- 
self, estopped  from  denying  that  the  bill  is  a 
valid  bill,  and  consequently,  it  is  not  competent 
to  set  up  as  a  defence  to  an  action  against  him 
by  an  indorsee,  that  the  payee  is  a  fictitious 
person,  and  that  he  was  igiiomnt  of  that  fact  at 
the  time  when  he  accepted  the  bill.  Phillij)*  v. 
Jm  xThnrn,  18  C.  B.,  N.  S.  694  ;  11  Jur.,  N.  S. 
489  ;  12  L.  T.  467  ;  13  W.  R.  760. 

8.  Interpretation  of. 

Where  a  note  stated  that  J.  S.  promised  to  pay 
to  A.,  or  order,  a  certain  sum,  and  was  signed  .7. 
S.,  or  else  J.  G. : — Held,  not  a  note  of  J.  G. 
I^rrU  V.  Bond,  4  B.  &  A.  679. 

A  note  whereby  a  party  promises  "  to  pay  or 
cause  to  be  paid  130/."  is  a  note.  Lorell  v. 
Ililh  6  C.  &  P.  238. 

An  order  to  pay  so  many  "  pound,"  instead  of 
"  pounds,"  is  a  bill  or  note.  Rex  v.  Post,  Bayl. 
Bills,  8. 

A  bill  for  twenty-five,  seventeen  shillings,  and 
three  pence,  is  a  bill  for  twenty-five  pounds, 
seventeen  shillings,  and  threepence.  PhipjysY. 
Tanner,  5  C.  &  P.  488. 

A  bill  drawn  in  Ireland  for  266/.  18j?.  sterling, 
payable  in  England,  meant  English  money. 
Taylor  v.  Booth,  1  C.  &  P.  286. 

A  foreign  bill  is  accepted  for  the  payment  of 
100/.  sterling  :  the  omission  of  the  word  "  ster- 
ling" is  not  a  material  variance.  Glossop  v. 
Jacob,  1  Stark.  69  ;  4  Camp.  227. 

A  note  in  these  words,  "Borrowed  of  J.  S.  10/., 
-which  I  promise  not  to  pay,"  the  word  "  not " 
may  be  rejected,  as  a  man  cannot  be  allowed  to 
eay,  I  am  a  cheat,  and  have  defrauded.  Rusxel 
V.  Lansttaffe,  Bayl.  Bills,  6. 

A  note  payable  on  demand,  with  interest,  is  a 
note  payable  immediately.  Norton  v.  Ellam,  2 
M.  &  W.  461  ;  1  Jur.  433. 

A  bill  payable  at  sight  is  not  to  be  considered 
as  a  bill  payable  on  demand.  AriRon  v.  Thomas, 
Bayl.  Bills,  79  ;  8.  C,  nom.  Jamton  v.  TJumias, 
3  DougL  421.  See  Dixon  v.  Xttttall,  1  C,  M.  & 
B.  307  ;  6  C.  &  P.  320;  4  Tyr.  1013. 

An  indorsee  may  recover  against  the  acceptor 
of  a  bill  dated  on  a  Sunday,  when  there  is  no 
evidence  that  the  bUl  was  accepted  on  that  day. 
BegUe  v.  L&cy,  1  Tyr.  130  ;  1  C.  &  J.  180. 

A  bill  must,  in  the  absence  of  evidence  to 
raifie  a  presumption  to  the  contrary,  be  taken  to 
have  been  drawn  on  the  day  on  which  it  bears 


date.    Anderson  v.  Weston,  8  Scott,  583  ;  4  Jur. 
105. 

In  an  action  on  a  note,  it  was  proved  that  the 
note  was  made  and  given  to  the  holder  in 
January,  1865,  it  bore  date  "  1st  January,  1854," 
but  across  it  at  the  time  it  was  delivered  by  the 
maker,  "Due  4th  March,  1865."  In  fact,  the 
date  of  1864  was  a  mistake  for  1856 : — Held, 
that  the  memorandum  that  the  note  was  due  on 
4th  March,  1865,  was  equivalent  to  a  correction 
of  the  error  in  the  date,  and  being  made  before 
the  note  was  issued,  operated  as  a  correction. 
Fitch  V.  Jones,  6  El.  k  Bl.  238  ;  24  L.  J.,  Q.  B. 
293  ;  1  Jur.,  N.  S.  864. 

9.  Drawn,  Indorsed,  or  Accepted  on 
Special  Account. 

Againft  Special  Goods — ^Bight  of  Drawer  to 
have  Proceeds  of  Sale  applied  to  Betirement  of 
Bill.] — By  the  custom  of  Liverpool  cotton  bro- 
kers (and  semble  also  as  a  general  proposition), 
a  drawer  of  a  bill  drawn  against  certain  s]>ecified 
goods  deposited  with  the  acceptor,  is  entitled,  as 
af^inst  the  latter,  to  have  the  proceeds  of  such 
goods  applied,  in  the  first  instance  in  retiring 
the  bill,  before  any  part  of  such  proceeds  can  be 
applied  in  discharge  of  what  may  be  due  from 
the  drawer  to  the  acceptor  upon  the  general  ac- 
count between  them.  Inman  v.  Clare^  Johns, 
769  ;  5  Jur.,  N.  S.  89  ;  32  L.  T.,  O.  S.  353  ;  8.  P., 
London  aiid  Westminster  Banit,  Ex  parte,  3 
L.  T.  484. 

The  drawer  may  transfer  this  right  to  a  party 
discounting  the  bill,  Who  may  maintain  a  suit  in 
equity  to  have  the  proceeds  of  the  goods  in  the 
hands  of  the  acceptor  applied  accordingly.    lb. 

But  a  party  discounting  the  bill  would  have 
no  equity  to  maintain  a  suit  for  this  purpose  in 
the  absence  of  such  a  transfer.    Tb. 

If  goods  are  consigned  by  merchants  in  India 
to  merchants  in  England,  they  are  subject  to  the 
general  lien  which  the  merchants  in  England 
may  have  for  any  balance  against-the  merchants 
in  India,  though  the  bills  of  lading  were  accom- 
panied by  bills  of  exchange  in  favour  of  a  third 
firm  of  merchants.  And  a  realization  of  the 
cargo  by  the  consignees  does  not  make  them 
liable  to  pay  the  blUs  of  exchange  annexed  to 
the  bills  of  lading,  unless  by  some  act  of  their 
own  they  have  made  themselves  liable.  J'VUh  v. 
Forbes,  31  L.  J.,  Ch.  793 ;  7  L.  T.  261 ;  10  W.  R. 
658.  Affirmed  on  appeal,  8  Jur.,  N.  S.  1115  ;  11 
W.  B.  4— L.  J. 

T.,  carrying  on  business  on  his  own  account  in 
America,  and  being  also  a  partner  in  the  firm  of 
T.  &  Co.  in  England,  drew  bills  on  T.  &  Co., 
which  he  employed  T.  &  B.,  another  American 
firm,  to  sell  for  him,  undertaking  to  provide 
T.  k.  Ck).  with  remittances  to  meet  them  at  ma- 
turity. T.  &  B.,  in  accordance  with  their  usual 
course  of  dealing  with  T.,  indorsed  the  bills  and 
sold  them,  giving  to  T.  bills  on  their  agent  in 
England  for  the  amount.  T.  being  on  the  eve  of 
insolvencv,  sent  the  bills  so  received  from  T.  k  B. 
to  the  English  firm  of  T,  &  Co.,  with  instructions 
to  accept  the  bills  drawn  by  himself,  and  to  hold 
the  remittance  for  the  purpose  of  meeting  the 
payment  thereof  on  the  receipt  of  the  remittance. 
T.  &  Co.  accepted  the  bills  drawn  by  T.,  and,  dis- 
regarding the  instructions,  handed  the  bills  of 
T.  &  B.  to  L.,  in  accordance  with  a  previous 
promise  made  to  him,  in  order  to  enable  him  to 
meet  some  liabilities  incurred  by  him  on  behalf 
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of  T.  &  Co. : — Held,  that  these  bills  were  speci- 
fically appropriated  by  T.  to  meeting  the  bills 
drawn  by  him ;  that  T.  k  Co.  had  received  the 
remittances  as  agents  of  T.,  who  had  remitted 
them  in  a  character  distinct  from  the  partner- 
ship in  the  firm  of  T.  &  Co. ;  consequently  T.  & 
Co.  had  no  other  authority  to  apply  the  remit- 
tances to  any  other  purpose  than  that  directed, 
and  L.,  who  had  notice  of  the  specific  appropria- 
tion, was  bound  to  account  to  T.  &  B.  for  the 
proceeds.  Thayer  v.  Lister,  30  L.  J.,  Ch.  427  ;  4 
L.  T.  50. 

The  indorsee  of  a  bill  has  a  lien  upon  property 
deposited  with  the  drawer  as  security.  Perfect^ 
Ex  parte,  1  Mont.  25. 


Bankrnptoy  of  Payee.]— M.,  in  March, 


18r)9,  consigned  oats  to  the  correspondents  of  the 
plaintiffs  at  Mellx)urne  for  sale,  the  proceeds  to 
be  remitted  to  the  plaintiffs,  and  against  this 
consignment  the  plaintiffs  accepted,  in  favour 
of  M.,  a  bill  at  four  months  for  600Z.,  it  being 
agreed  that  the  plaintiffs  should  be  repaid  that 
sum  out  of  the  proceeds  of  the  sale  of  the  oats  ; 
any  deficiency  to  be  made  good  by  M.,  who  was 
also  to  pay  interest  to  the  plaintiffs  on  the  600/., 
from  the  time  the  bill  became  due  till  the  arrival 
in  this  country  of  the  proceeds  of  the  oats.  In 
June,  1859,  M.  became  bankrupt,  the  plaintiffs' 
acceptance  remaining  in  his  hands  annegotiated. 
His  assignees  took  possession  of  the  bill,  and  paid 
it  into  the  Bank  of  England,  to  the  credit  of  the 
accountant  in  bankruptcy,  for  the  estate  of  M., 
and  the  bill  was  presented  to  the  plaintiffs' 
bankers  at  maturity,  and  paid  by  tnem,  the 
plaintiffs  being  in  ignorance  of  the  fact  of  its 
having  remained  in  M.'s  hands  unnegotiated. 
The  account  sales  of  the  shiptnent  were  received 
from  Melbourne  in  1860,  shewing  that  M.'s  estate 
had  been  overpaid  to  the  extent  of  269Z.  4«.  &d.  : 
— Held,  that  the  plainti£b  were  not  entitled  to 
recover  back  that  money  from  the  assignees.  JDe 
Pass  V.  Bell,  10  C.  B.^  N.  S.  517. 

10.  Sale  op  Bills. 

Segponsibility  of  Vendor.]— A  vendor  of  a  bill 
impliedly  warrants  that  it  is  of  the  kind  and  de- 
scription that  it  purports  on  the  face  of  it  to  be. 
Oompertz  v.  Bartlett,  2  El.  &  Bl.  849 ;  2  C.  L.  R. 
395  ;  23  L.  J.,  Q.  B.  65  ;  18  Jur.  266. 

A  vendor  of  a  bill,  though  not  a  party  to  the 
bill,  is  responsible  for  the  genuineness  of  the  in- 
strument ;  and  if  the  name  of  one  of  the  parties 
is  a  forgery,  and  the  bill  becomes  valueless,  the 
vendee  is  entitled  to  recover  the  price.  Q%rney 
V.  Womersley,  4  El.  &  Bl.  139 ;  3  C.  L.  R.  3 ;  24 
L.  J.,  Q.  B.  46  ;  1  Jur.,  N.  S.  328. 

For  epeoial  Purposo— XiBapplieation  of  Pro- 
oeedB  of  Bale.]— Where  bills  are  remitted  for 
sale,  and  the  proceeds  directed  to  be  applied  to 
a  specific  purpose,  the  property  in  tlie  bills  re- 
mains in  the  remitter  until  the  purpose  for  which 
they  were  remitted  is  satisfied.  And  where  the 
money  realized  by  the  sale  is  wrongfully  applied 
by  the  agent  the  remitter  is  entitled  to  recover 
the  value  of  the  bills  from  the  purchaser  of  them, 
who  has  notice  of  the  purpose  for  which  they 
were  remitted,  and  the  misapplication  of  the  pro- 
ceeds by  the  agent.  Muttyloll  Seal  v.  Dents  8 
Moore,  P.  C.  C.  319. 


II.  STAMPING. 
1.  Inland  Bills  and  Notes. 

Deseription  of  Instmments.] — A  note  payable 
to  bearer,  generallv,  is  in  law  payable  on  demand. 
Whitlock  V.  indenvood,  3  D.  &  R.  356 ;  2  B.  & 
C.  157. 

But  a  note  payable  to  A.,  generally,  is  not  one 
payable  to  bearer  on  demand,  but  a  note  payable 
otherwise  than  to  bearer  on  demand.  Chertkam 
V.  Bntlrr,  5  B.  &  Ad.  837  ;  2  N.  &  M.  453 ;  i&  P., 
Dixon  V.  Chambers,  1  C,  M.  &  R.  845 ;  5  Tyr. 
502  ;  1  Gale,  14. 

A  joint  and  several  note  was  made  by  several 
parties  concerned  in  a  joint  undertaking,  for  the 
purpose  of  securing  the  repayment  of  a  loan  of 
money  ;  and  one  of  the  parties  signed  it  some 
days  after  the  party  who  borrowed  the  money : 
— Held,  that  the  note  did  not  require  an  addi- 
tional  stamp,  if  the  last  signature  was  put  before 
the  money  was  advanced,  or  if  the  party  la»t 
signing  had  promised  to  sign  the  note  before  the 
aclvancement  of  the  money,  notwithstanding  it 
might  not  have  been  signed  till  afterwards. 
Wliite,  Ex  parte,  2  Deac.  &  Chit.  334. 

If  a  note  is  signed  by  A.,  and  subsequently  by 
B.  as  a  surety  for  A.,  unless  such  signature  of  B.  is 
in  virtue  of  a  previous  agreement,  it  will  be  void 
without  an  additional  stamp.  Clerk  v.  Black- 
stock,  Holt,  474. 

Whether  Document  is  Debenture  or  Prosdiiory 
Fote.J  — An  instrument  issued  by  a  company 
incorporated  under  the  Joint  Stock  Companies 
Acts,  1856  and  1862,  purporting  upon  the  face 
of  it  to  be  a  *'  debenture,"  with  coupons  for  the 
payment  of  interest  half-yearly  attached  to  it, 
and  containing  an  engagement  on  the  part  of 
the  company  to  pay  "  the  amount  of  this  inden- 
ture" to  A.  B.  or  order  on  a  given  day,  with 
interest  at  5  per  cent.,  is  under  the  Stamp  Act, 
1870,  chargeable  with  a  debenture-stamp  of 
2s,  Qd.,  and  not  with  a  promissory-note  stamp. 
British  India  Steam  Naviaation.  O^mpany  v. 
Commissianers  of  Inlajid  Revenue,  7  Q.  B.  D. 
165. 

Date  of  Inatrament.] — In  the  absence  of  evi- 
dence to  the  contrary,  a  bill  must  be  taken  to 
have  been  issued  at  the  time  it  bears  date. 
Anderson  v.  Weston,  6  Bing.  N.  C.  296  ;  8  Scott, 
583  ;  4  Jur.  105. 

A  bill,  purporting  to  be  payable  two  months 
after  date,  was  properly  stamped  with  the  datj 
imposed  on  bills  payable  at  two  months  after  date, 
though  issued  before  the  day  on  which  it  bore 
date.  Williamson  v.  Garratt,  2  K.  &  M.  49 ; 
S.  C,  nom.  Williams  v.  Jarrett,  5  B.  &  Ad.  32  ; 
S.  P.,  Whistler  v.  Forster,  14  C.  B.,  N.  S.  248  ; 
32  L.  J.,  C.  P.  161  ;  8  L.  T.  317  ;  11  W.  R.  648; 
Bunyard  v.  Smith,  34  L.  J.,  Q.  B.  217  ;  11  Jur.. 
N.  S.  874. 

A  biU  drawn  on  the  21st  December  for  301.* 
payable  at  two  months  afterdate,  on  a  2f.  stamp, 
and  altered  on  the  same  day,  before  acceptance, 
to  the  31st  December,  did  not  require  a  2s,  ^. 
stamp  within  55  Geo.  3,  c.  184,  the  word  "  date." 
as  ased  in  that  statute,  meaning  the  period 
of  payment  expressed  on  the  face  of  the  bUL 
Upston  y.  Marshall,  3  D.  &  R.  198  ;  2  B.  * 
CIO. 

But  a  note  payable  two  months  after  sight 
required  a  stamp  appzopriate  to  a  note  pay- 
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able  more  than  sixty  days  after  sight,  or  two 
months  after  dat«,  as  the  two  months  began  to 
run  not  from  the  day  of  the  date,  but  on  the 
presentment  for  sight.  Sturdy  v.  Henderson,  4  B. 
&  A.  592. 

Beservation  of  Interest.  1 — A  note  for  200/. 
with  lawful  interest  reservea  from  a  day  prior  to 
the  date,  requires  a  stamp  applicable  to  a  note 
for  200Z.  only.     WUU  v.  Noott,  4  Tyr.  726. 

So  a  note  for  the  payment  of  30/.  at  three 
months  after  date,  with  interest  from  the  date, 
only  required  a  stamp  applicable  to  a  note  not  ex- 
ceeding 30/.     PrtnuHng  v.  Ing,  4  B.  &  A.  204. 

Payable  out  of  a  Partieular  Fund,  whioh  may 
not  be  ATailable.] — A  consignor  of  goods  sent  to 
the  consignee  the  following  order :  "  Please  to 
pay  to  N.  on  account  of  G.  &  Co.  the  proceeds  of 
a  shipment  of  twelve  bales  of  goods,  value  about 
2,000/.,  consigned  by  me  to  you."  The  consignee, 
in  a  letter  by  way  of  answer,  agreed  to  do  so  : — 
Held,  that  neither  of  these  two  instruments 
required  such  a  stamp  as  the  above  statute 
imposes  on  bills,  drafts,  or  ordei-s,  for  the  pay- 
ment of  money.  Jories  v.  Simpson^  3  D.  &  R. 
545  ;2B.  &C.  318. 

Where  C.  was  directed  by  a  letter  from  B.  to 
pay  out  of  the  proceeds  of  his  goods,  unsold,  in 
his,  C.'s,  hands,  a  certain  sum  of  money  to  D., 
which  C.  consented  to  do  by  letter  to  D.  (which 
letter  was  stamped  with  an  agreement  stamp), 
and  these  letters  being  given  in  evidence  to  prove 
that  the  money  was  paid  by  order  of  B. : — Held, 
that  they  did  not  amount  to  an  agreement 
between  B.  &  C.  and,  consequently,  that  the 
stamp  was  improper,  and  that  the  order  itself  for 
payment  should  be  stamped,  as  being  an  order 
for  the  payment  of  money  out  of  a  fund,  which 
might  or  might  not  be  available.  Fir  bank  v. 
Bell,  1  B.  &  A.  36. 

A  letter  written  from  A.  to  B.,  requesting  him 
to  pay  C.  k  Co.,  or  their  order,  600/.  out  of  the 
first  proceeds  of  a  stock  of  gunpowder,  then  in 
the  hands  of  B.,  and  to  charge  the  same  to  the 
account  of  A.,  although  followed  by  a  subsequent 
correspondence  between  the  parties,  requires  a 
stamp,  as  an  order  for  the  payment  of  money 
within  the  provisions  of  the  above  statute ;  and 
consequently,  an  agreement  stamp  afi&xed  on 
payment  of  a  penalty  is  improper.  Butts  v. 
Swan,  4  Moore,  484  ;  2  B.  &  B.  78. 

A.  gave  to  B.  the  following  document  addressed 
to  C,  who  was  indebted  to  A.  on  a  contract :  "  I 
hereby  authorize  you  to  pay  to  B.  365/.,  being  the 
amount  of  my  contract  at  the  new  workhouse,  B. 
having  advanced  me  that  sum  :" — Held,  that  it 
did  not  require  to  be  stamped  as  an  order  for 
payment  of  money  out  of  a  particular  fund, 
JHplock  V.  Hammond,  2  Eq.  R.,  738  ;  23  L.  J., 
Ch.  550. 

An  order  signed  by  A.,  addressed  to  his 
bankers,  directing  them,  out  of  the  balance  due 
to  blm  on  the  final  arrangement  of  his  account, 
to  pay  to  B.  a  certain  sum,  and  which  order  was 
forthwith  placed  in  the  hands  of  B.,  who, 
accompanied  by  A.,  immediately  proceeded  to 
the  banking-house,  and  delivered  it  to  the 
bankers,  is  an  instrument  requiring  a  bill  stamp. 
JParsons  v.  Middleton,  6  Hare,  261. 

Held,  also,  that  although  the  intention  of  A. 
and  B.  was,  that  the  order  should  be  forthwith 
delivered  to  the  bankers,  yet  the  fact  that  the 
order  was,  according  to  the  agreement,  delivered 


by  A.  to  B.  (the  payee),  brought  it  within  the 
provisions  of  the  55  Geo.  3,  c.  184,  applicable  to 
an  instrument  of  that  character.    Ih. 

Mortgagees  of  two  estates,  in  possession  of  the 
rents  and  profits  of  only  one  of  them,  advanced  a 
further  sum  to  the  mortgagor  upon  the  same 
securities  ;  but  the  rents  and  profits  of  the  one 
estate  not  being  sufficient  to  keep  down  the 
interest  on  the  entire  mortgage,  the  mortgagor 
wrote  the  following  order  to  M.,  who  in  fact  was 
the  tenant  of  the  other  estate,  which  consisted 
merely  of  a  prebend,  rectory,  tithes  and  glebe 
lands  :  "  Please  to  remit  to  Messrs.  H.,  W.  &  T. 
700/.,  and  charge  it  in  account  with  me  in  settling 
for  the  present  year's  tithes  of  the  prebend  of  L." 
H.,  W.  &  T.,  the  solicitors  of  the  mortgagees, 
sent  that  order  in  a  letter  to  M.,  whom  they 
treated  as  the  receiver  of  the  mortgagor,  and  stated, 
that  if  the  700/.  was  remitted,  they  would  not 
require  to  be  put  in  possession  of  the  receipt  of 
the  tithes.  M.,  in  his  answer,  not  setting  the 
parties  right  as  to  his  being  tenant  of  the  tithes, 
said  that  he  had  not  the  money  at  that  time,  but 
held  out  a  prospect  of  paying  it  in  the  course  of 
nine  days.  In  the  meantime,  he  received  the 
tithes  which  were  about  to  become  due,  and 
applied  them  in  payment  of  a  debt,  which  he 
alleged  to  be  due  to  him  from  the  mortgagor. 
Upon  a  bill  in  equity  by  the  mortgagees  against 
M.  for  pavment  of  the  700/.,  and  for  an  account : 
— Held,  that  the  order  from  the  mortgagor  upon 
M.  was  such  an  order  as  required  a  stamp,  and 
the  want  of  which  was  a  fatal  objection.  Bray- 
hrooJte  (Lord)Y,  Meredith,  13  Sim.  271  ;  12  L.  J., 
Ch.  289  ;  7  Jur.  144. 

L.  being  indebted  to  the  plaintiff,  and  about 
to  sell  his  property  by  auction,  gave  an  order  in 
writing  signed  by  him  and  addressed  to  the 
auctioneer,  "  to  pay  to  the  plaintiff,  out  of  the 
produce  of  the  ^e  of  his  goods  and  furniture, 
200/.,  and  interest  from  the  23rd  June  last,  due 
to  the  plaintiff  on  warrant  of  attorney  ;  and  also 
110/.  due  to  the  plaintiff  for  goods  sold,  for 
which  several  sums  the  receipt  of  the  plaintiff 
was  to  be  the  auctioneer's  discharge  : — Held,  that 
this  order  required  an  inland  bill  stamp.  Smly 
V.  Collins,  6  M.  &  S.  144. 

But  where  A.  being  indebted  to  B.,  and  B.  to 
C,  B.  by  letter  requested  A.  to  pay  C.  the  balance 
due  to  him  (B.),  and  stated  that  C.'s  receipt 
should  be  a  sufficient  discharge  : — Held,  that  this 
was  not  a  bill  of  exchange,  or  requiring  a  stamp 
as  such.  Crowfoot  v.  Ourney,  2  M.  &  Scott, 
473 ;  9  Bing.  372. 

A  note  written  by  a  creditor  at  the  foot  of  an 
account,  requesting  the  debtor  to  pay  that  account 
to  A. ,  and  which  the  creditor  delivered  to  A.  for 
the  purpose  of  his  getting  in  the  money  of  the 
creditor,  is  not  a  bill  of  exchange  or  order  for 
payment  of  money  within  55  Geo.  3,  c.  184. 
Norris  v.  Solomon,  2  M.  &  Rob.  267. 

The  following  letter,  sent  to  the  holder  of  the 
fund  out  of  which  payment  is  to  be  made  does 
not  require  a  bill  stamp  : — "  We  now  authorize 
you  to  pay  to  R.  &  Co.  (having  revoked  the 
former  order  in  their  favour),  ^ter  you  have 
paid  yourselves  the  balance  we  owe  you,  from 
the  net  proceeds  of  our  shipments  to  your  foreign 
establishments  to  the  present  date,  one  half  of 
the  remainder  of  the  proceeds  of  the  shipments, 
provided  the  same  shall  not  exceed  5,000/.  H. 
&  J." — since  it  neither  required  payment  to 
bearer  or  order,  nor  was  delivered  to  the  payee 
or  any  person  on  luB  behalf.    Hutchinson  y. 
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Heyworth,  1  P.  &  D.  266  ;  9  A.  &  B.  376  ;  W.,  W. 
&  JD.  730. 

Stamping  after  Ezeeution.] — There  is  so  strong 
a  presumption  that  a  note  was  made  on  or  after 
the  date  of  the  stamp  impressed  upon  it  that  a 
▼crdict  obtained  upon  the  oath  of  an  interested 
party,  that  the  note  was  made  previously  to 
such  date,  was  set  aside  as  against  the  weight  of 
eiridence,  although  the  note  purported  to  be 
dated  the  day  on  which  it  was  so  sworn  to  have 
been  made,  and  there  was  no  evidence  except 
the  stamp  to  shew  that  such  date  was  not  the 
true  date.    Jones  v.  Copping er^  18  W.  B.  701. 

A.  put  his  name  as  acceptor  upon  a  blank  bill 
stamp,  before  3  &  4  Will.  4,  c.  97,  by  which  new 
stamps  were  substituted  for  those  previously  in 
use.  After  the  day  appointed  for  that  act  to 
come  into  operation,  the  other  particulars  re- 
quisite to  constitute  the  paper  a  bill  of  exchange 
were  added : — Held,  that  it  was  not  a  perfect 
bill  at  the  time  the  acceptance  was  written  upon 
it,  and  therefore  that  the  old  stamp  was  insuffi- 
cient. Abrahams  v.  Skinner^  4  P.  &  D.  358 ;  12 
A.  &  E.  763  ;  5  Jur.  97. 

A  bill  for  25Z.  was  written  on  a  threepenny 
receipt  stamp.  After  16  &  17  Vict.  c.  59,  which 
altered  the  stamp  duty  on  receipts,  the  bill  was 
restamped  with  a  threepenny  bill  stamp,  by 
authority  of  the  Commissioners  of  Inland  Ite- 
venue,  upon  payment  of  the  penalty : — Held, 
that  the  Commissioners  had  power,  under  37 
Geo.  3,  c.  136,  s.  6,  to  restamp  the  bill.  Htriser 
V.  Grout,  6  H.  &  N.  35 ;  29  L.  J.,  Ex.  20 ;  1 
L.  T.  44  ;  8  W.  R.  79. 

Where  a  bill  in  equity  was  filed  for  the  ad- 
ministration of  an  estate,  and  in  proof  of  a  debt 
notes  insufficiently  stamped  were  offered  in  evi- 
dence, and  on  objection  taken  to  the  reception 
of  them,  the  proper  stamp  duty,  with  the  penalty, 
under  17  &  18  Vict.  c.  125,  s.  28,  was  tendered  to 
the  registrar: — Held,  that  the  notes  could  not 
be  received,  nor  the  deficient  amount  of  duty. 
Stuhhin  v.  Fishtr,  9  Jur.,  N.  «.  38  ;  7  L.  T.  63. 

Inappropriate  Stamp.]— A  note  written  on  a 
receipt  stamp  of  the  same  amount  as  the  neces- 
sary note  stamp  under  the  same  stamp  act  was 
admitted  in  evidence.  AUcheson  v.  Shurland, 
1  Esp.  292. 

Semble,  a  note  stamped  as  an  agreement,  with 
a  stamp  of  equal  value  to  the  proper  note  stamp,  is 
admissible. in  evidence,  unless  it  is  shewn  that  it 
was  stamped  after  it  was  written.  Wheatley  v. 
Williavis,  1  M.  &  W.  633  ;  2  Gale,  140 ;  S.  P., 
Wilsm  V.  Vijsar,  4  Taunt.  288  ;   Ruff  v.  Webb, 

1  Esp.  129. 

Previous  to  87  Geo.  8,  e.   186.]— The 

proper  stamp  for  a  note  of  45/.  was  Is.  %d. 
composed  of  three  different  sums  applicable  to 
different  funds,  under  three  acts  of  parliament. 
But  such  a  note  on  a  2s,  stamp  composed  of 
three  different  sums  applicable  to  the  same 
funds,  though  in  larger  proportions  to  each 
than  was  required,  was  valid,     Taylor  v.  Hague, 

2  East,  414. 

A  note  written  upon  a  stamp  of  greater  value 
than  the  proper  stamp  required  could  not  be 
received  in  evidence,  though  the  stamp  was 
applicable  to  the  same  kind  of  instrument.  Farr 
y.  Price,  1  East,  56. 

So,  a  note  drawn  before  37  Geo.  3,  c.  136,  upon 
a  receipt  stamp  of  equal  value  with  that  re- 
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quired  for  a  note,  was  not  available  in  law. 
Chamberlain  v.  Porter,  1  N.  R.  30. 

88  ft  84  Viot,  c.  97— Exemption  under.]— A 

draft  drawn  for  the  amount  of  bills  of  exchange, 
purchased  for  transmission  abroad,  which  amount 
by  the  usage  of  bill  brokers  is  due  on  the  first 
foreign  post-day  next  after  the  purchase,  and 
which  draft  was  dated  as  of  that  day,  is  an  order 
for  the  payment  of  money  on  demand,  and  under 
33  &  34  Vict.  c.  97,  falls  within  the  description 
in  the  schedule  to  that  act,  *^  bill  of  exchange, 
payable  on  demand,"  and  is  sufficiently  stamped 
with  a  penny  stamp.  Misa  v.  Currie,  1  App. 
Cas.  654  ;  45  L.  J.,  Ex.  852  ;  35  L.  T.  414  ;  24 
W.  R.  1049. 

Such  a  draft  or  order  made  by  a  person  who 
has  sold  the  bills,  and  addressed  to  the  purchaser 
of  them,  constitutes  a  valuable  consideration  for 
a  cheque  given  by  the  purchaser  of  the  bills,   lb. 

It  does  so,  though  the  bills  sold  may  be  dis- 
honoured when  due.    lb, 

Unayailability  for  Want  of  Stamp.]— The  en- 
actment of  31  Geo.  3,  c.  26,  s.  19,  that  no  bill, 
draft  or  order  shall  be  given  in  evidence,  or  avail- 
able in  law,  unless  the  paper  be  lawfully  stamped, 
is  incorporated  in  56  Geo.  3,  c  184,  by  s.  8.  Field 
V.  Woods,  7  A.  &  E.  114  ;  6  D.  P.  C.  23 ;  2  N.  & 
P.  117 ;  W.,  W.  &  D.  482  ;  1  Jur.  496. 

An  unstamped  bill  drawn  in  England,  but  pur- 
porting to  be  drawn  abroad,  came  into  the  hands 
of  an  indorsee  for  value  without  notice,  who 
brought  an  action  upon  it  against  the  acceptor : — 
Held,  that  the  indorsee  coiSd  not  recover,  as  the 
acceptor  was  not  estopped  from  shewing  that  the 
bill  was  void  for  want  of  a  stamp,  although 
cognizant  of  this  fact  when  he  made  the  accept- 
ance. Steadman  v.  Ihihamel,  1  C.  B.  888  ;  14 
L.  J.,  C.  P.  270. 

Although  a  note  without  a  stamp  cannot  be 
received  in  evidence  as  a  security,  or  to  prove  the 
loan  of  money,  it  may  be  looked  at  by  the  jury 
with  a  view  to  ascertain  a  collateral  fact. 
Gregory  v.  Fraser,  3  Camp.  454. 

It  is  no  defence  to  an  action  by  an  indorsee  of 
a  note  or  bill,  that  it  was  not  stamped  at  the 
€ime  of  making  it,  if  it  has  a  proper  stamp  when 
produced  at  the  trial,  Wright  v.  Riley,  Peake, 
173.  But  see  Green  v.  Davies,  6  D.  &  R.  306  ; 
4  B.  &  C.  235. 

A  party  who  admitted  his  handwriting  to  a 
biU  is  not  thereby  precluded  from  objecting  to 
the  sufficiency  of  the  stamp.  Vane  v.  WhUting- 
ham,  2  D.,  N.  S.  757  ;  7  Jur.  95. 

Judgment  by  Default  on  Unstamped  Instru- 
ment—Effect  of.] — The  plaintiff  sued  on  a  note 
for  Ml,  lOs.,  and  the  defendants,  who  were 
makers  of  the  note,  allowed  judgment  to  go  by 
default,  and  a  writ  of  inquiry  issued  thereupon. 
On  the  trial  it  was  found  that  the  note  was  in- 
sufficiently stamped,  and  the  under-sheriff  with- 
drew it  from  the  consideration  of  the  jury.  The 
jury  found,  nevertheless,  for  the  plaintiff  to  the 
whole  amount;  and  the  court  afterwards,  on 
application  to  set  aside  the  verdict  and  send 
down  another  writ  of  inquiry,  refused  the  rule. 
Watson  V.  Glover,  12  L.  J.,  C.  P.  184  ;  7  Jur. 
68. 

Eridence  to  prove  Debt  for  which  Fete  wm 
given.]  —  Though  a  note  has  not  the  proper 
stamp,  so  tliat  it  cannot  be  given  in  evidence, 
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the  plaintiff  may  go  into  evidence  of  the  debt 
for  which  it  was  given.  Wilstm  v.  Kennedy^  1 
Esp.  245  ;  8,  P.,  Brotvn  v.  Watts,  1  Taunt.  353  ; 
Tyte  V.  Jones^  1  East,  58,  n. 

A  receipt  for  interest  on  the  back  of  a  note 
without  a  stamp,  and  which  cannot  therefore  be 
given  in  evidence,  is  evidence  to  go  to  the  jury, 
from  which  they  may  presume  that,  from  the 
payment  of  so  much  for  interest,  there  was  a 
principal  sum  in  proportion  due.  Manley  v. 
Peel,  5  Esp.  121. 

When  fraud  has  been  committed  by  giving  a 
cheque,  which  the  party  knows  will  not  be 
honoured,  the  cheque,  though  otherwise  inad- 
missible for  want  of  a  stamp,  may  be  given  in 
evidence  to  prove  the  fraud.  Keable  v.  Payne, 
3  N.  &  P.  531  ;  8  A.  &  E.  555, 

In  an  action  for  a  debt,  the  defendant  pleaded 
never  indebted,  and  payment.  The  plaintiff 
gave  in  evidence,  a  memorandum,  in  which  the 
defendant  admitted  the  debt ;  but  the  inference 
arising  from  the  same  memorandum  was,  that 
the  debt  had  been  paid  by  a  bill,  given  at  the 
time  to  the  plaintiff  by  the  defendant : — Held, 
that  the  plaintiff  might,  in  order  to  rebut  that 
inference,  and  negative  by  anticipation  the  plea 
of  payment,  give  in  evidence  the  bill  referred  to, 
though  on  an  insufficient  stamp.  Smart  v. 
Kokes,  6  M.  &  G.  911  ;  7  Scott,  N.  R.  786  ;  13 
L.  J.,  C.  P.  79  ;  8  Jur.  44. 

Want  or  Insaffloieiioy  of  Stamp  when  Avail- 
able by  Plea.] — In  an  action  on  a  bill  by  indor- 
see against  acceptor,  he  pleaded  pleas,  denying 
the  acceptance,  the  drawing  and  the  indorsement, 
and  also  a  plea  founded  on  3  &  4  Will.  4,  c.  97, 
8.  17,  that  the  bill  was  written  on  paper  impro- 
perly stamped  with  an  old  die  ;  the  court  struck 
out  the  last  plea.  Dawsim  v.  Macdonald,  2  M. 
&  W.  26  ;  2  Gale,  215. 

To  an  action  on  a  bill  a  plea  that  the  bill  was 
not  duly  stamped,  is  bad.  Haward  v.  Smith,  4 
Bing.  N.  C.  684  ;  6  Scott,  438  ;  1  Am.  257. 

Quaere,  whether  the  stamp  laws  can  be  pleaded 
in  bar  of  an  action  on  a  note  or  bill ;  but  at  all 
events  they  can  only  be  so  pleaded  in  cases  where 
the  instrument  cannot  be  made  good  by  being 
stamped  before  the  trial.  Bradley  v.  Barddey, 
14  M.  &  W.  873  ;  3  D.  &  L.  476  ;  15  L.  J.,  Ex. 
115. 

To  an  action  by  indorsee  against  acceptor,  he 
pleaded  that  the  bill  was  accepted  for  the  accom- 
mo<lation  of  the  drawer,  and  without  considera- 
tion ;  that  it  was  negotiated  by  the  drawer  for 
his  own  use,  and  paid  to  him  when  it  became 
due ;  and  that  afterwards  it  was  reissued  by  him 
without  a  fresh  stamp,  and  indorsed  with  notice  : 
— Held,  first,  that  the  plea  was  not  bad  for  du- 
plicity, but  contained  one  defence  only,  viz.  the 
reissuing  of  the  bill  under  the  circumstances 
without  a  fresh  stamp.  Lazarus  v.  Cowie,  2  G. 
&  D.  407 ;  2  Q.  B.  459  ;  11  L.  J.,  Q.  B.  310  ;  6 
Jur.  854. 

Held,  secondly,  that  the  reif^uingthe  bill  with- 
out a  fresh  stamp  was  a  good  defence  ;  inasmuch 
as,  being  an  accommodation  bill,  which  had  been 
satisfied  by  the  drawer,  who  was  the  party  ulti- 
mately liable  upon  it,  it  was  no  longer  a  nego- 
tiable instrument,  and  could  not  be  put  into 
circulation  again  without  a  fresh  stamp,  as  re- 
quired by  55  Geo.  3,  c.  184,  s.  19.     7ft. 

Held,  thirdly,  that  it  was  a  defence  that  did 
not  arise  only  on  the  evidence,  btit  might  well 
be  pleaded,  inasmuch  as  s.  19  inflicts  a  penalty 


on  reissuing  a  bill  after  it  has  been  paid,  and  a 
bill  reissued  contrary  to  such  prohibition  be- 
comes void.    /ft. 

Indonement.] — A  note,  indorsed  as  follows  : 
— "  I  hereby  assign  this  draft,  and  all  benefit  of 
the  money  secured  thereby,  to  J.  G.,  of  &c.,  and 
order  the  within-named  T.  T.  H.  (the  maker  of 
the  note)  to  pay  him  the  amount  and  all  interest 
in  respect  thereof.  (Signed)  H.  O.  R. :  " — Held^ 
that  this  indoi-sement  did  not  require  a  stamp. 
Richards  v,  Frankuvi,  9  0,  &  P.  221. 

2.  Foreign  Bills. 

What  constitutes,  so  as  not  to  require  an 
English  Stamp.] — Where  the  body  of  a  bill  was 
written,  and  the  acceptance  of  it  made  in  Eng- 
land ;  yet  if  it  was  afterwards  transmitted  to  the 
drawer  abroad  for  his  signature,  and  it  was  there 
drawn,  the  bill  was  a  foreign  bill ;  and,  conse- 
quently, did  not  require  an  English  stamp. 
Boehm  V.  Campbell,  Gow,  56. 

A.,  in  Jamaica,  drew  a  bill  on  B.,  in  London, 
on  a  Jamaica  stamp,  leaving  the  payee's  name  in 
blank  ;  C.  got  possession  of  the  bill,  and  inserted 
his  own  name  as  payee,  without  any  other  autho- 
rity than  a  letter  from  B.,  promising  to  accept  it ; 
but  having  the  address  torn  off,  and  containing 
nothing  to  shew  to  whom  it  was  addressed  : — 
Held,  that  though  the  bill  might  not  require  an 
English  stamp,  the  letter,  had  it  been  sufficient, 
being  a  separate  contract,  would  require  a  stamp. 
Crutchley  v.  Mann,  1  Marsh,  29  ;  6  Taunt.  629. 

A  bill  drawn  in  England  upon  a  person  abroad, 
but  accepted  by  him,  payable  in  England,  was 
an  inland  bill,  and  required  a  stamp  as  such. 
Am^ner  v.  Clark,  2  C,  M.  &  B.  468;  1  Gale,  191 ; 
5  Tyr.  942. 

Where  partners  resident  in  Ireland  signed  and 
indorsed  a  copper-plate  impression  of  a  bill,  leav- 
ing blanks  for  the  date,  sum,  time  when  payable, 
and  name  of  the  drawee,  and  transmitted  it  to 
B.,  in  England,  for  his  use,  who  filled  up  the 
blanks  and  nego'tiated  it : — Held,  that  this  was 
to  be  consider^  a  bill  by  relation  from  the  time 
of  the  signing  and  indorsing  in  Ireland,  and  con- 
sequently, that  an  English  stamp  was  not  neces- 
sary.    Snaith  V.  Mijiyay,  1  M.  &  S.  87. 

Where  a  bill,  drawn  in  blank  in  a  foreign 
country,  was  sent  by  the  drawer  to  his  agent  in 
London  to  be  accepted  by  a  customer  of  the 
drawer  as  a  mode  of  payment  for  goods,  and  the 
agent,  without  any  authority  from  the  drawer, 
filled  it  up  and  induced  a  customer  of  the  drawer 
to  accept  it,  and  afterwards,  in  fraud  of  the 
drawer,  indorsed  it  to  the  plaintiff  for  value  : — 
Held,  that  the  bill  being  drawn  partly  abroad 
and  partly  in  this  country  did  not  require  a 
stamp.  Barker  v.  Steriie,  9  Ex.  684  ;  2  C.  L.  R. 
1020;  23L.  J.,  Ex.201. 

In  an  action  upon  a  bill  purporting  to  have 
been  drawn  by  A.,  resident  abroad,  upon  B.,  re- 
sident in  England;  the  plaintiff  having  proved 
that  it  was  seen  abroad  immediately  after  the 
date  of  it  :  —  Held,  that  it  was  not  necessary, 
in  order  to  shew  that  it  was  a  foreign  bill,  also 
to  prove  that  the  bill  was  then  in  an  unac- 
cepted state.  Dempilliers  v.  Holdtn,  2  H.  &  W. 
394. 

J.  was  indebted  to  the  plaintiffs,  and  was 
also  a  creditor  of  the  Isle  of  Man  Slate  and  Flag 
Company,  being  wound  up,  and  the  defendant 
was  the  official  liquidator,     J.  signed  the  fol- 
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lowing  document  :  "  Isle  of  Man,  July  15, 
1865.  On  1st  of  August  next,  please  to  paj  to 
Messrs.  (the  plaintiffs)  or  order  600Z.,  on  ac- 
count of  moneys  advanced  by  me  to  the  Isle  of 
Man  Slate  and  Flag  Company.  To  Mr.  (the  de- 
fendant), official  liquidator  of  the  company." 
This  document,  which  was  unstamped  when 
produced  at  the  trial,  was  sent  by  J.  to  the 
plaintiffs  in  England,  and  they  forwarded  a 
copy  to  the  defendant,  who  was  also  in  England, 
requesting  to  know  whether  he  would  honour 
the  order,  and  he  replied  he  would  when  funds 
came  into  his  hands  about  the  15th  of  August. 
Funds  did  come  into  his  hands  soon  after  that 
time,  but  owing  to  a  dispute  as  to  the  amount 
remaining  due  to  J.  nothing  was  paid  : — Held, 
that  the  order,  on  the  face  of  it,  was  not  an 
order  to  pay  out  of  a  particular  fund,  but  a  bill 
of  exchange ;  but,  being  drawn  in  the  Isle  of 
Man,  it  was  a  foreign  bill  for  stamp  purposes, 
and  therefore  need  not  be  stamped  except  as  re- 
quired by  17  &  18  Vict.  c.  83,  ss.  3  and  5,  viz., 
when  "  presented  for  payment,  indorsed,  trans- 
ferred, or  otherwise  negotiated  in  the  United 
Kingdom  ; "  that  it  had  not  been  dealt  with  in 
any  of  these  ways,  and  was  therefore  admissible 
without  a  stamp.  Griffin  v.  WeatherhVy  3  L.  R., 
Q.  B.  763  ;  37  L.  J.,  Q.  B.  280  ;  18  L.  T.  881 ;  17 
W.  R.  8  ;  9  B.  &  S.  72G. 

Presumption  as  to  Bate  of  Stamping.]  —  In 

an  action  on  a  foreign  bill  of  exchange,  the  re- 
quii-ed  stamp  was  upon  the  bill  at  the  time  of 
the  trial,  but  no  evidence  was  given  to  shew 
that  it  was  on  the  bill  at  the  time  when  it  was 
indorsed  to  the  plaintiff  : — Held,  that  it  must  be 
presumed  to  have  been  so,  the  contrary  not  hav- 
ing been  shewn  by  the  defendant.  Bradlau^h 
V.  De  Bin,  3  L.  R.,  C.  P.  286  ;  37  L.  J.,  C.  P. 
146;  16  W.  R.  1128. 

Alteration  made  in  Bill.] — A  bill,  drawn  for 
one  sum  in  Paris,  and  accepted  for  a  smaller  sum 
in  England,  was  altered  to  correspond  with  the 
acceptance  :  it  was  not  shewn  where  the  altera- 
tion was  made  : — Held,  that  no  stamp  was  ne- 
cessary. Hamelin  v.  Bruck,  9  Q.  B.  306 ;  15 
L.  J.,  Q.  B.  343  ;  10  Jur.  1094. 

Admisfliliility  in  Evidence  o£] — Where  the 
admissibility  of  a  bill  purporting  to  be  a  foreign 
bill,  and  stamped  accordingly,  was  objected  to 
on  the  ground,  that,  though  it  purported  to  be 
drawn  abroad,  it  was  in  fact  an  inland  bill, 
drawn  in  London,  and  evidence  was  offered  to 
prove  that  fact  : — Held,  that  the  judge  ought  to 
nave  received  the  evidence  in  that  stage  of  the 
cause,  and  decided  upon  the  admissibility  of  the 
instrument,  and  not  to  have  received  the  evi- 
dence afterwards,  as  part  of  the  defendant's 
case,  and  submitted  it  to  the  juiy.  Bartlett  v. 
Smith,  11  M.  &  W.  483  ;  12  L.  J.,  Ex.  287 ;  7 
Jur.  448. 

By  the  Stamp  Act,  1870,  30  &  31  Vict.  c.  97, 
ss.  24,  51,  54,  a  foreign  bill,  in  order  to  be  ad- 
missible in  evidence,  requires  only  that  the 
proper  stamp  should  have  been  duly  affixed. 
Altnough  not  cancelled,  if  the  holder  proves  that 
the  proper  stamp  was  affixed  before  the  bill 
came  into  his  possession,  the  burden  of  proof  that 
it  was  not  duly  stamped  is  thrown  upon  the 
person  objecting  to  its  admission.  Marc  v.  Rouy, 
31  L.  T.  372  ;  23  W.  R.  89. 


Semble,  that  such  an  objection  can  be  raised 
only  by  plea.    Ih, 

Eyidenoe  ai  to.] — In  an  action  by  indorsee 
against  acceptor  of  a  bill,  which  upon  the  face  of 
it  purported  to  be  a  foreign  bill : — Held,  that  the 
acceptor  was  not  estopped  from  shewing,  that^ 
though  dated  abroad,  the  bill  was  in  fact  drawn 
in  London  ;  although  it  was  proved  that  this  was 
done  at  his  express  request,  and  that  the  plain- 
tiff, who  took  the  bill  for  value,  was  not  cognizant 
of  the  circumstances.  Steadman  v.  Dukamd^  1 
C.  B.  888;14L.J.,  C.  P.  270. 

To  prove  that  a  bill,  purporting  to  be  drawn 
abroaoi,  was  in  point  of  fact  drawn  in  England, 
and  was  therefore  void  for  want  of  a  stamp,  it 
was  not  sufficient  barely  to  shew  that  the  diaffer 
was  in  England  at  the  time  the  bill  bore  date. 
Abraham  Y,  Du  BoU,  4  Camp.  269  ;  S.  P.,  Birit 
V.  Moreau,  2  C.  &  P.  376. 

3.  Cancellation  op  Stamps. 

The  duty  of  cancelling  the  stamp  on  a  foreign 
bill  lies  equally  on  the  holder  and  transferee, 
under  17  &  18  Vict.  c.  83,  s.  5.  Paoley  v. 
Brawn,  11  C.  B.,  N.  S.  666  ;  31  L.  J.,  C.  P. 
134  ;  8  Jur.,  N.  S.  938  ;  5  L.  T.  750  ;  10  W.  R. 
345.     See  24  &  26  Vict.  c.  91,  s.  33. 

Where  a  party  had  bought  a  parcel  of  foreign 
bills,  with  their  stamps  uncancelled,  both  he  aiid 
the  seller  being  ignorant  of  the  defect  at  that 
time  : — Held,  that  he  could  not  recover  back  the 
money  paid  for  them  on  discovering  the  defect, 
as  upon  failure  of  consideration,  the  parti<» 
being  in  pari  delicto,    lb, 

A  foreign  bill  bearing  a  stamp,  defaced  by  the 
person  who  affixed  it  prior  to  the  indorsement  to 
the  plaintiff,  but  the  defacement  having  no  date, 
is  inadmissible  in  evidence.  Gilmore  v.  Wkit- 
marsh,  2  F.  &  F.  295. 

The  cancellation  by  stamping  of  an  adhesive 
stamp  on  a  bill  is  clearly  sufficient.  ViaU^. 
Michael,  30  L.  T.  453. 

Semble,  that  the  cancellation  may  be  made  in 
open  court  at  any  time  before  verdict  —  Per 
Blackburn,  J.    lb. 


m.    PARTIES  TO. 
1.  Agents. 

What  Soffleient  to  give  Authority  to. J— A.  & 
B.  &  S.  M.,  in  1832,  assigned  their  stock-m-tiade 
to  trustees,  who  were  to  carry  on  the  business  in 
the  name  of  S.  M.  alone,  for  the  benefit  of  credi- 
tors. B.  M.  was  employed  by  them  as  their 
agent  to  carry  on  the  business  accordingly.  & 
M.,  while  conducting  such  business,  carried  on 
also  a  separate  business  of  his  own  up  to  1834. 
The  plaintiff  had  been  in  the  habit  of  discount- 
ing bills  for  the  old  firm  of  A«  &  B.  &  S.  M.,  aiul 
after  the  assignment  to  the  trustees,  had  been 
accustomed  to  discount  bills,  indorsed  in  the 
name  of  S.  M.  for  him  in  his  private  business, 
and  other  his  private  purposes,  the  proceeds  of 
which  S.  M.  applied  sometimes  for  carrying  on 
the  assigned  business,  and  sometimes  for  his  own 
private  purposes.  Aiter  he  had  ceased  to  cany 
on  his  private  business,  he  indorsed  bills  in  the 
name  of  S.  M.,  which  the  plaintiff  discounted. 
S.  M.  applied  the  proceeds  indiscriminately  to 
his  private  purposes  and  to  carry  on  the  assigned 
business.    In  an  action  on  the  bills  against  the 
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trustees  : — Held,  that  the  signature  of  S.  M.  to 
the  bills  was  primft  facie  their  sig^natare.  Furze  v. 
Shartoood,  2  Q.  B.  388  ;  2  G.  &  D.  116  ;  6  Jur.  554. 

A  baililE  of  a  farming  establishment,  through 
whose  hands  all  payments  and  receipts  take 
place,  has  no  implied  authority  to  pledge  the 
credit  of  his  employer  by  drawing  and  indorsing 
bills  in  the  name  of  the  latter.  Davidson  v. 
Stanley,  3  Scott,  N.  R.  49  ;  2  M.  &  G.  721. 

In  the  absence  of  all  direct  evidence  of  autho- 
rity, the  nature  of  the  employment  of  such  bailiff 
does  not  furnish  any  ground  for  inferring  the 
existence  of  such  an  authority  upon  slight,  or 
upon  any  other  than  clear  and  distinct,  evidence 
of  assent  or  acquiescence.    Ih, 

Where,  therefore,  it  is  sought  to  charge  a  party 
by  the  acceptance  or  indorsement  of  a  bill  by 
an  agent,  by  reason  of  the  latter  having  simi- 
larly drawn  and  indorsed  bills  on  former  occa- 
sions, it  must  be  distinctly  shewn  that  the 
principal  knew  or  had  the  means  of  knowing 
that  fact.    Ih. 

A.  employed  B.  to  manage  his  business,  and  to 
carry  it  on  in  the  name  of  B.  &  Co.,  the  drawing 
and  accepting  bills  were  incidental  to  the  carry- 
ing on  of  such  a  business,  but  it  was  stipulated 
between  them  that  B.  should  not  draw  or  accept 
bills.  B.  having  accepted  a  bill  in  the  name  of 
B.  &  Co.  : — Held,  that  A.  was  liable  on  the  bill 
in  the  hands  of  an  indorsee,  who  took  it  without 
any  knowledge  of  A.  and  B.  or  the  business. 
Edmunds  v.  Bushell,  1  L.  R.,  Q.  B.  97  ;  35  L.  J., 
Q.  B.  ;  12  Jur.,  N.  S.  332. 

Where  two  persons  were  joint  agents  of  the 
Royal  Veteran  Battalion,  but  were  not  otherwise 
connected  in  business,  and  were  in  the  habit  of 
accepting  bills,  by  means  of  a  clerk,  in  this 
form,  "  for  agents  of  the  R.  V.  B.,  J.  G. :  "— 
Held,  no  answer  to  a  joint  action  against  them 
by  an  indorsee,  to  shew  that  it  was  accepted  for 
the  private  advantage  of  one  without  the  know- 
ledge of  the  other,  although  the  indorsee  might, 
if  he  had  inquired  of  the  clerk  who  accepted  it, 
have  ascertained  that  such  was  the  fact.  San- 
derson V.  Brookshank^  4  C.  &  P.  286. 


P.  &  C,  foreign  correspondents  of  H.,  G.  &  Co., 
remitted  to  them  a  bill  upon  the  defendant  for 
300/.  inclosed  in  a  letter,  advising  them  that  it 
was  sent  to  meet  a  draft  on  H.,  G.  &  Co.  of  the 
same  amount.  Before  the  arrival  of  the  letter, 
G.  (who  alone  constituted  the  firm  of  H.,  G.  A: 
Co.)  had  absconded,  having  previously  addressed 
a  letter  to  L.,  authorizing  him,  for  and  in  the 
name  of  H.,  G.  &  Co.,  to  indorse  any  bill  or  bills 
which  might  be  remitted  to  them,  and  to  dispose 
of  them  in  a  particular  way: — Held,  that  the  last- 
mentioned  letter  did  not  authorize  L.  to  indorse 
the  bill  in  question,  inasmuch  as  that  bill  never 
became  the  property  of  H.,  G.  &  Co.,  the  con- 
dition upon  which  it  was  sent  to  them  not 
being  capable  of  fulfilment.  Feam  v.  Ftlira^  8 
Scott,  N.  R.  241  ;  7  M.  &  G.  513  ;  14  L.  J.,  C.  P.  15. 


Extant  of  Authority.  ]~The  authority  of  an 
agent  to  receive  payment  by  an  acceptance  of  a 
bill  drawn  in  blank  does  not  carry  with  it  an 
authority  to  the  agent  to  draw  a  bill  pay  able,  to 
his  own  order.  Hogarth  v.  WherUy,  10  L.  R., 
C.  P.  630  ;  44  L.  J.,  C.  P.  330  ;  32  L.  T.  800. 

The  plaintiff  supplied  the  defendant  with 
goods  ordered  through  M.,  the  traveller  of  the 
plaintiff,  and  the  defendant  by  way  of  payment 
accepted  a  bill  drawn  by  M.  upon  the  plaintiff, 
and  made  payable  to  his  own  order.  M.  ab- 
sconded, having  cashed  the  bill,  and  its  value 
did  not  reach  the  plaintiff,  who  sued  the  defen- 
dant for  the  price  of  the  goods.  It  was  proved 
in  support  of  the  plea  of  payment  that  M.  had, 
on  a  prior  occasion,  taken  payment  by  a  bill 
drawn  in  blank  and  accepteci  by  the  defendant, 
which  the  plaintiff  had  i^terwards  filled  up  and 
cashed,  and  also  that  the  plaintiff  had  written  a 
letter  to  M.,  which  was  shewn  to  the  defendant, 
in  which  he  intimated  a 
for  an  amount  due  : — Held 
vious  dealing,  nor  the  letter  of  the  plainti^  to 
M.,  was  evidence  of  an  authority  to  M.  to  draw 
a  bill  in  his  own  favour.    Jh, 

An  authority  given  to  A.,  to  draw  bills  in  the 
name  of  B.,  may  be  exercised  by  the  clerks  of  A. 
Sutton^  J5x  parte,  2  Cox,  84. 


Personal  Liability  of.]— If  an  agent  for  A. 
draws  a  bill  upon  B.  in  favour  of  C,  though  he 
directs  B.  to  place  the  amount  to  A.'s  debit,  he 
will  be  personally  liable  to  C.  if  the  bill  is  not 
paid,  though  C.  knew  he  was  only  agent  for  A., 
unless  he  uses  proper  words  to  prevent  such  lia- 
bility.   Leadbitter  v.  Farrow^  6  M.  &  8.  346. 

A  bill  was  drawn  on  the  consignees  of  a  cargo 
of  coals  shipped  to  R.  by  a  broker  at  N.,  who  had 
effected  the  purchase  there.    That  bill  was  re- 
turned to  the  payees,  the  coal-owners,  unaccepted, 
on  account  of  the  date  being  too  short.    The 
broker  having  directed  the  payees  to  prepare 
another  bill  at  a  longer  date,  they  did  fo,  and 
sent  it  to  his  counting-house  in  N.  for  his  signa- 
ture.   The  broker  had,  in  the  meantime,  left  N. 
in  pecuniary  embarrassment ;  and  his  brother, 
the  defendant,  had  come  to  the  counting-house 
to  investigate  his  affairs.    The  defendant,  in  the 
absence  of  his  brother,  and  at  the  request  and 
for  the  convenience  of  the  plaintiffs,  signed  the 
bill  they  had  prepared,  without  qualification  of 
his  liability :— Held,  that  he  was  personally  liable. 
Sowerhy  v.  Butcher,  2  C.  &  M.  368  ;  4  Tyr.  320. 
A  bill  directed  as  follows  :  "  To  Messrs.  Jack- 
son and  Shepherd,  joint  managers  of  the  Royal 
Mutual  Marine  Insurance  Association,"  was  ac- 
cepted thus:  "Accepted,  J.  J.,  W.  S.  as  joint 
managers  of  the  Royal  Mutual  Marine  Associa- 
tion :  "—Held,  that  they  were  personally  liable, 
and  that  the  introduction  of  the  word  "as"  before 
the  words  "  joint  managers,"  made  no  difference 
with  respect  to  such  liability.    Jones  v.  Jachson, 
22  L.  T.  828. 

A  promissory  note  in  this  form  :  "  On  demand 
we  promise  to  pay  Mr.  James  Allan  200/.,  value 
received  for  the  Second  Gateshead  Provident 
Benefit  Building  Society,  and  interest  thereon  at 
5  per  cent,  per  annum,  payable  half-yearly," 
signed  thus  :  "  G.  M.,  a  D.  G.,  J.  K.,  trustees  : 
T.  N.,  secretary  :"— Held,  that  the  trustees  were 
personally  liable  on  the  note.  Allan  v.  Miller, 
22  L.  T.  825. 

B.  acted  as  agent  in  Malta  for  A.,  for  the  pur- 
pose of  buying  and  remitting  to  him  in  England 
bills  on  England,  on  account  of  money  received 
by  B.  in  Malta.     In  the  course  of  his  agency  he 
purchased  bills  in  Malta,  and  indorsed  them  to 
wish  to  draw  upon  him  I  A.  without  any  reservation  in  the  indorsement  as 
Id,  that  neither  the  pre-    to  his  liability  :— Held,  that  in  the  absence  of 
..       ,  .V       ,  >  .,A  .     special  circumstances,  shewing  that  any  liability 

was  intended  by  the  general  mercantile  law 
which  must  be  taken  to  be  in  force  in  Malta, 
B.  was  not  liable  to  A.  upon  the  bills  being 
dishonoured.  Castrique  v.  Buttigieg,  10  Moore, 
P.  C.  C.  94. 


1587 


BILLS    OF    EXCHANGE,   Ac— Parties  to. 


1588 


The  executor  and  surviving  partner  of  B.  en- 
gaged his  brother  to  wind  up  the  partnership 
business.  B.'s  brother,  using  and  signing  the 
name  of  the  firm,  drew  a  bill  upon  a  debtor 
to  the  firm,  who  accepted  it,  but,  the  bill  not 
being  paid,  an  action  was  brou<;ht  against  B.'s 
brother: — Held,  that  he  could  not  be  made 
liable  without  some  proof  that  he  had  no  au- 
thority to  draw  the  bill  for  his  employer,  or  that 
he  had  not  acted  l)onA  fide.  Wilmn  v.  Bar- 
tkrop,  2  M.  &  W.  8<)3  ;  M.  &  H.  81  ;  1  Jur. 
949. 

The  defendants,  merchants  in  London,  re- 
ceived onlera  from  St.  Petersburg  for  a  quan- 
tity of  Havannah  sugars  ;  that  order  was  re- 
voked, and  another  given  for  Brazil  sugars,  for 
the  amount  of  which  the  defendants  were  to 
draw  on  the  plaintiflF,  G.'s  agent  at  Hamburg, 
by  a  bill  at  three  months.  The  plaintiff  accepted 
the  bill ;  wrote  to  G.  for  instructions,  because 
the  defendants  had  been  accredited  for  Ha- 
vannah sugars  and  not  Brazil ;  and  then  to  the 
defendants,  to  say,  that  he  had  accepted  the  bill 
under  their  guarantee  for  the  present,  as  he  had 
not  received  the  accreditive.  G.  then  wrote  to 
the  plaintiff,  giving  him  credit  for  the  Brazil 
sugar,  and  requesting  him  to  release  the  de- 
fendants from  their  guarantee.  G.  failed  before 
the  acceptance  became  due  : — Held,  that  the 
plaintiff  waa  liable  to  the  defendants  on  this  ac- 
ceptance, notwithstanding  the  defendants,  after 
G.'s  failure,  wrote  to  the  plaintiff,  '*  We  have  re- 
ceived from  G.  the  assurance  that  he  has  ar- 
ranged with  you  the  needful  for  the  protection 
of  the  draft.  We  reserve  to  ourselves  any  ad- 
vantage from  the  insurance  of  the  goods  :  if  you 
have  written  to  G.,  that  you  have  not  honoured 
the  draft,  we  cannot  consider  your  acceptance  as 
valid  in  any  way  than  on  account  of  G."  Loh- 
vtann  v.  Rougemont^  6  Bing.  N.  C.  263  ;  8  Scott, 
520. 

The  following  note  was  signed  by  the  secre- 
tary of  an  incorporated  company:  — "  1,500Z. 
On  demand  1  promise  to  pay  Messrs.  Alexander 
&  Co.,  or  order,  the  sum  of  1,500Z.,  with  legal 
interest  thereon  until  paid,  value  received,  the 
16th  of  August,  1866.  For  Mistley  Thorpe  and 
Walton  Railway  Company. — John  Sixer,  secre- 
tary : " — Held,  that  the  secretary  was  not  per- 
sonally liable  to  be  sued  thereon.  Alexander  v. 
Sizf-r,  4  L.  R.,  Ex.  102  ;  38  L.  J.,  Ex.  69  ;  20 
L.  T.  38. 

V.  D.,  of  Constantinople,  a  consignee  of  coals 
from  his  brother  S.  D.,  of  Cardiff,  accepted  a  bill 
of  his  brother's  in  the  following  form  : — "  Four 
montlis  after  date  pay  to  my  order  the  sum  of 
500^.  sterling,  value  received  in  coals  and  ad- 
vance per  Bskdale  8.8. : " — Held,  that  there  being 
uncontradicted  evidence  that  he  was  a  mere 
agent  selling  the  coal  on  commission,  the  state- 
ment on  the  face  of  the  bill  that  value  had  been 
received  in  coal  was  not  sufficient  to  shew  that 
he  had  such  a  legal  interest  as  would  make  the 
coal  applicable  to  the  satisfaction  of  a  judgment 
recovered  against  him  by  the  holders.  Hood  v. 
Stallyhrass,  3  App.  Cas.  880  ;  38  L.  T.  826  j  27 
W.  R.  1— P.  C. 

Liability  of  Principal.]— If  A.  permits  B.  to 
draw  bills  in  his  name,  he  is  liable  as  drawer  to 
ignorant  indorsees,  although  he  had  neither  any 
interest  nor  knew  of  the  particular  bills  drawn  ; 
but  he  is  not  liable  to  a  payee  having  knowledge 
of  tlio  transaction.     Smith  v.  Strange,  Peake's 


Add.  Cas.  116  ;  5.  (7.,  Cyrtu  v.  Barrs,  Peake's 
Add.  Cas.  119. 

If  a  principal  authorizes  an  agent  to  accept  a 
bill,  such  principal  is  liable  as  acceptor,  though 
wrongfully  described  by  his  agent  in  the  ac- 
ceptance. Lhidus  V.  Bradwelly  5  G.  B.  583 ;  17 
L.  J.,  C.  P.  12  ;  12  Jur.  230. 

Agent  employing  Agent.] — ^\Miere  an  agent  i$ 
authorized  to  indorse  the  name  of  his  principal, 
he  may  do  so  bv  the  instrumentality  of  a  third 
party.    Lord  y'llall,  2  C.  &  K,  698. 

Svidence  as  to  Authority.]  —  In  an  action 
against  a  party  as  acceptor  of  a  bill  accepted 
in  his  name  by  another  person,  when  evidence 
has  been  given  of  a  general  authority  in  that 
person  to  accept  bills  in  the  defendant*s  name 
an  admission  by  the  defendant  of  liability  on 
another  bill  so  accepted  is  good  evidence  con- 
firmatorv  of  the  former.  Llncellyn  v.  \finck- 
worth,  13  M.  &  W.  598  ;  14  L.  J.,  Ex.  329. 

From  the  fact  that  the  defendants'  confiden- 
tial clerk  had  been  accustomed  to  draw  cheques 
for  them ;  that  in  one  instance,  at  least,  tbev 
had  authorized  him  to  indorse  ;  and  in  two  othir 
instances  had  received  money  obtained  by  his 
indorsing  in  their  name,  a  jury  is  warranted  in 
inferring  that  the  clerk  had  a  general  authority 
to  indorse.  Preftcott  v.  Flynn,  9  Bing.  19 ;  2  M. 
&  Scott,  18. 

Acting  nnder  Powers  of  Attorney.]— ^Vherc 

one  gives  a  power  of  attorney  to  another,  to 
demand  and  receive  all  moneys  due  to  him,  on 
any  account  whatsoever,  and  to  use  all  means 
for  the  recovery  thereof,  and  to  appoint  at- 
torneys for  the  purpose  of  bringing  actions,  and 
to  revoke  the  same,  "and  to  do  all  other  busi- 
ness;" the  latter  words  must  be  undeistood, 
with  reference  to  the  former,  as  meaning  all 
business  appertaining  thereto,  and  although  the 
attorney  may  receive  moneys  due  in  autre  droit 
to  the  principal,  yet  he  cannot  indorse  a  bill  for 
him,  which  comes  to  his  hands  under  the  power. 
Hay  V.  Goldsmidt,  2  Sniith,  79. 

A  power  of  attorney  giving  the  agent  full 
powers  as  to  the  management  of  certain  speci- 
fied real  property,  with  general  words  extenduig 
those  powers  to  all  the  property  of  the  principal 
of  every  description,  and  in  conclusion  au- 
thorizing the  agent  to  do  all  lawful  acts  con- 
cerning all  the  principal's  business  and  afiPaiis  t»f 
what  nature  or  kind  soever,  does  not  authorize 
the  agent  to  indorse  bills  of  exchange  in  the 
name  of  his  principal.  Etdailt  y.  La  3a«:r,  1 
Y.  &  C.  394. 

A  power  of  attorney  having  been  given  by  the 
payee  of  notes  to  agents,  empowering  them  to 
sell,  indorse  and  assign,  they,  under  ih&  pofwti, 
indorsed  the  notes  to  a  bank,  by  way  of  secnrity 
for  a  loan  to  them.  The  agents  failed  : — HcM, 
that  the  transaction  was  valid,  and  that  the 
payee  could  not  recover  from  the  bank.  J**** 
of  Bengal  v.  Af^Leod,  5  Moore,  Ind.  App.  1  ;  ' 
Moore,  P.  C.  C.  35  ;  13  Jur.  945  ;  8,  P.,  Bank  tf 
Bengal  v,  Fagan,  6  Moore^  Ind,  App.  27. 

Per  Proenration.^ — ^An  indorsee  of  a  bill  ac- 
cepted by  procuration  is  bound  to  nae  due  can- 
tion,  and  should  not  only  see  the  power  of  '&^ 
agent  to  accept,  but  also  inqoiie  into  the  ^sso- 
priety  of  his  accepting  that  particular  bill ;  w 
if  he  does  not,  and  it  was  improperly  accepted. 
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he  cannot  recorer  against  the  acceptor.  Att- 
wood  V.  Mwmings,  7  B.  &  C.  278  ;  1  M.  &  R.  66. 

An  acceptance  or  an  indorsement  expressed  to 
be  per  procoration,  is  a  notice  to  the  indorsee 
that  the  partjso  accepting  or  indorsing  professes 
to  act  under  an  authority  from  some  principal, 
and  imposes  upon  the  indorsee  the  duty  of  ascer- 
taining that  the  party  so  accepting  or  indorsing 
is  acting  within  the  tenns  of  such  authority. 
Alexander  v.  Mackenzie,  6  C.  B.  766  ;  18  L.  J., 
C.  P.  94;  13Jur.  346. 

Where  a  bill  upon  the  face  of  it  purports  to  be 
accepted  per  procuration,  that  circumstance  is 
notice  to  any  party  who  takes  the  bill,  that  the 
acceptor  has  but  a  limited  authority ;  and  the 
holder  cannot  maintain  an  action  against  the 
principal  if  the  authority  has  been  exceeded. 
Stagg  v.  Elliott,  12  C.  B.,  N.  S.  373  ;  31  L.  J., 
C.  P.  260  ;  9  Jur.,  N.  S.  158  ;  6  L.  T.  433  ;  10 
W.  R.  647. 

Declaration  by  an  executor  of  B.  upon  a  bill 
purporting  to  be  drawn  by  A.,  and  accepted  by 
the  defendant,  and  indorsed  by  A.  to  B.  A.,  who 
was  possessed  of  goods,  being  the  stock-in-trade 
upon  his  premises,  died  intestate,  and  indebted 
to  the  defendant  and  other  persons  ;  and  it  was 
arranged  between  B.  and  the  defendant,  who 
were  two  of  his  next  of  kin,  that  the  defendant 
should  take  ix>sse8sion  of  the  goods,  and  accept  a 
bill  for  their  value,  purporting  to  be  drawn  and 
indorsed  by  A.  Tnc  goods  were  accordingly 
delivered  to  the  defendant,  and  the  bill  was 
drawn  and  indorsed  to  the  plaintiff  by  procura- 
tion in  the  name  of  A.,  and  accepted  by  the 
defendant : — Held,  that  he  could  not  be  allowed 
to  set  up  as  a  defence  that  the  bill  was  not  in- 
dorsed by  A.  Ashnitel  v.  Bryan,  3  B.  &  S.  474  ; 
3  F.  &  F.  183  ;  33  L.  J.,  Q.  B.  328  ;  9  Jur.,  N.  S. 
791  ;  11  L.  T.  221  ;  12  W.  R.  1082.  Affirmed  on 
appeal,  5  B.  &  S.  723— Ex.  Ch. 

A  person  who  accepts  a  bill  by  procuration, 
having  no  authority  so  to  do,  is  liable  to  an 
action  of  tort,  by  an  ulterior  indorsee,  for  falsely, 
fraudulently  and  deceitfully  representing  that 
he  was  so  authorized,  although  he  may  have 
thought  at  the  time  that  he  had  authority,  or 
that  his  act  would  be  recognized  or  ratified  by 
the  drawee.    Polhill  v.  Walter,  3  B.  &  Ad.  114. 

An  averment  in  a  declaration  that  A.  B.  &  Co. 
accepted  a  bill  is  supported  by  evidence  that  the 
bill  was  accepted  by  C.  D.,  their  authorized 
agent,  thus,  "  for  A,  B.  &  Co.,  C.  D."  Hays  v. 
Haseltine,  2  Camp.  604. 

Pleading — Variance.] — In  an  action  on  a  bill 
alleged  to  have  been  drawn  on  the  defendant, 
and  accepted  for  him  by  A.  as  his  agent,  the  bill, 
on  being  produced,  appeared  to  be  drawn  on  the 
director  of  a  mining  company,  of  which  the 
defendant  was  one,  and  which  company  had 
given  a  general  authority  to  A.  to  accept  bills  on 
its  behalf  : — Held,  no  variance.  Firth  v.  Buck- 
ingham, 2  D.,  N.  S.,  555  ;  6  Jur.  956. 

2.    COBPORATIONS. 

Acceptors  of  Bill  at  less  than  Biz  Months.] — 

By  the  provisions  of  several  statutes  for  the  pro- 
tection of  the  Bank  of  England,  before  the  pass- 
ing of  the  7  &  8  Vict.  c.  32,  it  was  enacted,  that 
"  it  shall  not  be  lawful  for  any  body  corporate  to 
borrow,  owe,  or  take  up  any  money  on  their  bills 
or  notes  payable  on  demand,  or  at  any  less  time 
than  six  mouths  fi'om  the  borrowing  thereof  :  " — 


Held,  that  a  corporation  not  established  for 
trading  purposes  could  not  become  acceptors  of 
a  bill  payable  at  a  less  period  than  six  months 
from  the  date.  BrottgktvJiy.  Mafwhcster  Water' 
works,  3  B.  &  A.  1. 

Action  against.] — An  action  may  be  main- 
tained on  a  bill  against  a  trading  corporation, 
whose  power  of  drawing  and  accepting  bills  is 
recognized  by  statute.  Murray  v.  E,  I,  Com- 
pany, 5  B.  &  A.  204. 

Powers  of  Directors  of.] — The  directors  of  a 
mining  association  cannot  bind  the  members  by 
accepting  a  bill,  unless  they  arc  authorized  to 
do  so  by  the  deed  or  instrument  of  co-partner- 
ship, by  the  necessity  of  such  a  power  to  the 
carrying  on  of  the  business,  by  the  usage  of 
similar  establishments,  or  by  the  express  assent 
of  the  party  sought  to  be  charged.  Dickinson  v. 
Valpy,  5  M.  &  R.  126  ;  10  B.  &  C.  128. 

Directors  of  a  cemetery  company  were  by  their 
act  of  incorporation  empowered  to  make  con- 
tracts and  bargains  touching  the  undertaking, 
and  to  do  and  transact  all  other  matters  and 
things  requisite  to  be  done  and  transacted  for 
the  direction  and  management  of  the  affairs  of 
the  company  : — ^Held,  that  tJhey  had  no  power  to 
accept  or  indorse  bills  for  the  purposes  of  the 
undertaking.  Harmer  v.  Stetl\in  error),  4  Ex. 
1  ;  19  L.  J.,  Ex.  34— -Ex.  Ch. ;  S.  C,  in  court 
below,  14  M.  &  W.  831  ;  3  D.  &  L.  506  ;  15  L.  J., 
Ex.  217.  See  also  Brown  v.  Byers,  16  M.  &  W, 
252  ;  16  L.  J.,  Ex.  112. 

Bailway  Company.] — A  railway  company,  in- 
corporated by  a  special  act  of  parliament  con- 
taining the  usual  clauses  in  such  acts,  cannot 
accept  bills  of  exchange  Bateman  v.  Mid 
Wales  Railway  Company,  36  L.  J.,  C.  P.  205  ; 
12  Jur.,  N.  S.  453. 

3.   COLOKIAL  BBOKEBB. 

In  an  action  against  a  colonial  broker  on  a 
bill,  as  to  his  authority  to  accept : — Held,  that 
the  jury  might  be  asked,  of  their  own  know- 
ledge as  commercial  men,  whether  coloniad  bro- 
kers did  business  by  means  of  bills  of  exchange  ; 
and  evidence  being  given  to  shew  that  they  did 
not,  but  the  witnesses  admitting  that  they  did  so 
sometimes,  though  it  was  not  usual,  the  question 
left  to  the  jury  was,  whether  it  was  not  one  mode 
by  which  they  carried  on  business.  Schweitzer 
V.  Long,  3  F.  &  F.  687. 

4.  CHUBCHWABDEN8. 

A.  &  B.  signed  a  formal  note,  by  which  they 
promised  "  as  churchwardens  and  overseers, "  to 
pay  to  C.  or  oi*der  a  sum  of  money  with  interest ; 
which  sum  was  in  fact  the  amount  of  a  loan 
made  by  C.  for  the  use  of  the  parish.  A.  and  B. 
are  personally  liable  upon  such  note.  Crew  v. 
PctU,  3  N.  &  M.  456  ;  S.  C,  Mew  v.  Pettet,  1 
A.  &  E.  196.  See  i^irnival  v.  Coombs,  6  Scott, 
N.  R.  522. 


5.  Pebsoks  undeb  Influence  of  Dbink, 
AND  Lunatics. 

In  an  action  by  indorsee  against  a  prior  in- 
dorser,  it  is  a  good  plea  that  when  he  indorsed 
the  bill,  he  was  so  intoxicated  and  under  the 
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inflaence  of  liquor,  and  thereby  00  entirely  de- 
prived of  the  use  of  his  reason,  as  to  be  unable 
to  understand  the  nature  or  effect  of  the  indorse- 
ment ;  and  that  the  plaintiff,  at  the  time  of  the 
indorsement,  was  aware  of  his  being  in  that 
state.  Gore  v.  Gibson,  13  M.  &  W.  623  ;  14 
L.  J.,  Ex.  151  ;  9  Jur.  140. 

A  maker  of  a  note,  sued  by  an  indorsee,  was 
allowed  to  plead  that  the  indorser  was  a  lunatic 
at  the    time    of    the  indorsement.    Alcock  v. 

G.   268.      But  see   Molton  v. 

17  ;    Beatan  v.  M' Donnelly  9 


Alctwk,  3  M.  & 
Camronx,  4  Ex. 
Ex.  309. 


6.  EXECUTOBS  AND  ADMIiaSTRATOBS. 

liability  of  Executor.] — A  note,  given  to  a 
creditor  by  one  of  the  executors  in  the  name  of 
the  testator's  firm,  while  the  executor  was  carry- 
ing on  the  business  pursuant  to  directions  in  the 
will,  but  was  ignorant  that  the  estate  was 
insolvent,  is  personally  binding  on  the  executors. 
LiK-as  V.  Williams,  3  Giff.  150 ;  8  Jur.,  N.  S.  207. 

Executors  carried  on  their  testator's  trade  in 
that  character,  and  in  the  ordinary  course  of  the 
business  accepted  a  bill,  describing  themselves  in 
it  simply  as  executors  of  their  testator : — Held, 
that  neither  these  circumstances,  nor  the  form 
of  the  acceptance,  relieved  the  estate  of  one  of  the 
executors,  who  died  in  the  lifetime  of  the  other, 
from  the  ordinary  equitable  liability  upon  the 
bill.  Liverpool  Borongh  Bank  v.  Walker,  4 
De  G.  &  J.  24. 

When  an  executor  had  continued  the  testator's 
business  in  pursuance  of  the  will,  and  had  in  so 
doing,  and  according  to  the  ordinary,  course  of 
business  pursued  by  the  testator,  given  a  pro- 
missory note  for  goods  supplied  to  the  testator 
himself : — Held,  that  the  executor  could  not 
obtain  in  a  creditors'  suit  for  the  administration 
of  the  testator's  estate,  an  injunction  to  restrain 
the  creditor  to  whom  the  note  had  been  given 
from  proceeding  upon  it  at  law,  although  there 
might  have  been  an  understanding  that  the  ex- 
ecutor was  not  to  be  personally  liable,  and  that 
the  creditor  was  to  look  only  to  the  testator's 
assets  for  payment,  and  although  the  money  pro- 
duced by  the  executor's  trading  had  been  paid 
into  court  under  an  order  in  the  suit.  Such 
relief,  if  to  be  obtained,  must  be  sought  in  a 
distinct  suit.  Lucas  v.  WUUamSj  4  De  G.,  F.  & 
J.  436. 

Payee  of  Fote  makiiig  the  Maker  hit  Executor.  ] 
— Where  the  payee  of  a  note  appoints  the  maker 
his  executor,  the  debt  is  discharged,  and  no  action 
can  be  maintained  on  the  note  even  by  a  person 
to  whom  the  executor  has  indorsed  it.  Freakley 
V.  Fox,  9  B.  &  C.  130 ;  4  M.  &  R.  18. 

A  creditor,  by  becoming  executor  of  his  debtor, 
does  not  extinguish  the  debt,  although  he  cannot 
sue  himself  for  it ;  and  therefore,  when  the  debt 
is  secured  by  a  negotiable  instrument,  such  as  a 
note,  the  executor  may  transfer  it,  so  as  to  give 
a  right  of  action  on  it  to  the  transferee.  Lowe 
V.  Peskett,  16  C.  B.  400 ;  24  L.  J.,  C.  P.  196  ;  1 
Jur.,  N.  S.  1049. 

Forgery  of  Fame  of  one  out  of  four  Executrixes 
as  Indorsement  on  Bill.] — A  bill  was  payable  to 
"Mrs.  E.  I.,  widow,  M.  1.,  spinster,  A.  M.  I., 
spinster,  and  A.  M.,  the  wife  of  E.  B.,  or  order, 
the  executrixes  of  the  late  J.  I."  W.  was 
indicted  for  forging  "  a  certain  indorsement  of 


the  bill,  which  indorsement  is  as  follows,  that  is 
to  say,  *  A.  M,  1.' "  It  was  objected  that  the  bill 
was  only  negotiable  on  the  indorsement  of  all 
the  payees,  and,  therefore,  that  this  was  not  a 
forged  indorsement  of  the  bilL  He  was  con- 
victed, and  the  judges  held  the  conviction  right. 
Beg.  V.  WinterhoUom,  2  C.  &  K.  37  ;  1  Den.  C. 
C.  41.  It  has  been  so  held  in  America,  Smith  v. 
Whiting,  9  Mass.  Rep.  320.  It  has  also  been 
there  held  that  a  note  may  be  transferred  by  one 
of  several  administrators,  Sanders  v.  Blane,  6  J. 
J.  Marsh,  446 :  and  by  one  of  several  executors, 
as  a  collateral  security  for  a  judgment  against 
the  estate ;  Wheeler  v.  Wheeler,  9  Cowen,  34. 

7.  Husband  and  Wife. 

Fote  Payable  to  Feme  Sole  —  Subsequent 
Karriage.] — Where  a  note  is  payable  to  a  feme 
sole,  or  order,  and  she  marries,  it  becomes  her 
husband's  property,  and  she  cannot  indorse  it 
while  she  is  covert.    Connor  v.  Martin,  3  Wils.  5. 

Indorsement  of  Bill  by  Wife— mth  Eos- 
band^s  Consent.] — But  an  indorsement  with  her 
husband's  assent,  of  a  bill  drawn  by  her,  is  bind- 
ing upon  him,  and  will  pass  the  interest  in  the 
bill  to  the  indorsee,  so  as  to  enable  him  to  sue 
the  acceptor.  Prestwick  v.  Marshall,  5  M.  &  ?. 
513 ;  7  Bing.  565  ;  4  C.  &  P.  594. 

Without  Husband's  Consent.]— Though  a 


note  was  given  to  a  married  woman,  knowing  her 
to  be  such,  with  intent  that  she  should  indoree 
it  to  the  plaintiff,  in  payment  of  a  debt  which 
she  owed  him  (in  the  course  of  carrying  on  a 
trade  in  her  own  name,  by  the  consent  of  her 
husband),  yet  the  property  in  the  note  vested  in 
the  husband  by  the  delivery  to  the  wife,  and  no 
interest  passed  by  her  indorsement  to  the  plain- 
tiff.    Barlow  v.  Bi4thop,  1  East,  432 ;  3  Esp.  266. 

Indorsement  by  Husband  alone.] — So  a  note 
payable  to  a  woman  who  is  married,  at  the  time 
of  the  making,  passes  by  the  indorsement  of  ihe 
husband  alone  during  the  coverture.  Mato^  v. 
Morgan,  2  A.  &  E.  30 ;  4  N.  &  M.  46. 

Indorsement  or  Aoceptance  by  Wifi^— Whss 
Agent  for  Husband.] — Where,  in  an  action  on  a 
bill  by  an  indorsee,  it  is  pleaded  by  the  acceptor 
that  the  drawer  is  a  married  woman,  the  plaintiff 
may  shew  in  his  replication  that  she  drew  and 
indorsed  the  bill  with  the  authority  of  her  hius- 
band,  without  its  being  deemed  a  departure. 
Prince  V.  Bi-vnatt,  3  D.  P.  C.  382 ;  1  Scott.  342; 
1  Bing.  N.  C.  435. 

A  defendant,  who  carried  on  business  on  his 
own  account,  and  in  partnership,  gave  a  general 
jwwer  of  attorney  to  his  wife  and  partners  to  act 
for  him  and  in  his  name,  and  to  his  use,  and  to 
indorse  bills,  and  generally  to  act  for  him  while 
abroad.  He  gave  another  power  to  his  wife 
alone,  to  act  for  him  and  on  his  behalf,  and  to 

Eay  and  accept  such  bills  as  should  be  drawn  bv 
is  agents  and  correspondents  as  occasion  should 
require.  One  of  the  partners  drew  a  bill  on  the 
defendant  for  money  to  supply  the  partnership 
concerns,  the  defendant  having  received  while 
abroad  money  on  the  partnership  account,  and 
the  wife  accepted  the  bill  for  her , husband:— 
Held,  first,  that  the  partner  could  not  be  called 
the  defendant's  agent ;  and  therefore  that  the 
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wife  had  not  power  to  accept  the  bill.    Alt  wood 
V.  Mannings,  1  M.  &  R.  66  ;  7  B.  &'C.  278. 

Held,  secondly,  that  she  had  not  power  to 
accept  a  bill  for  partnership  transactions,  bat 
only  bills  on  his  account.    lb. 

The  fact  that  a  wife  constantly  manages  her 
husband's  business,  is  no  evidence  of  an  authority 
to  accept  bills  for  him,  although  there  is  also  evi- 
dence that  the  proceeds  of  the  bills  have  been 
received  by  the  husband,  or  applied,  with  his 
knowledge,  to  his  benefit.  Goldston^  v.  Tovey, 
6  Bing.  N.  C.  98  ;  6  Scott,  394  ;  3  Jur.  1175. 

A  bill  addressed  to  William  B.  was  accepted 
by  his  wife,  by  writing  across  it  her  own  name, 
Mary  B.  There  was  no  evidence  of  any  express 
authority  in  the  wife  so  to  accept  the  bill  ;  but, 
on  its  being  presented  to  the  husband  after  it 
became  due,  he  said  he  knew  all  about  it,  that 
the  bill  was  a  millinery  bill  (for  which  the  hus- 
band api)earcd  to  be  liable),  and  that  he  would 
pay  it  very  shortly  : — Held,  that  he  was  liable  as 
acceptor.  L'tndus  v.  Bradwell^  5  C.  B.  583  ;  17 
L.  J.,  C.  P.  121  ;  12  Jur.  230. 

It  is  not  competent  to  the  acceptor  of  a  bill 
made  payable  to  the  order  of  a  wife  to  say  that 
the  latter  has  no  power  to  indorse,  when  he  him- 
self has,  by  his  acceptance  of  the  bill  so  drawn, 
asserted  that  she  has  such  power,  and  notwith- 
standing the  acceptor  may  in  such  case  be  com- 
pelled to  pay  the  bill  twice,  the  husband's 
property  in  the  bill  not  being  changed  by  the 
indorsement  by  the  wife,  unauthorized  by  her 
husband  j^mith  v.  Marmrk,  6  C.  B.  486  ;  6  D. 
&  L.  363  ;  18  L.  J..  C.  P.  65  ;  12  Jur.  1050. 

UjK)n  an  issue  as  to  the  indorsement  of  a  note 
by  S.,  it  was  proved  that  his  wife  had  the  general 
management  of  his  business  ;  that  she  was  in  the 
habit  of  drawing,  accepting  and  indorsing  bills 
and  notes  in  his  name ;  and  that  the  name  of  8. 
was  indorsed  upon  the  note  by  his  daughter,  by 
the  direction  and  in  the  presence  of  her  mother, 
by  whom  the  note  was  afterwards  handed  to  the 
plaintiff : — Held,  that  it  was  a  question  of  fact 
for  the  jury,  whether  the  indorsement  so  made 
was  within  the  scope  of  the  wife's  authority,  and 
that  the  evidence  warranted  them  in  concluding 
that  it  was.   Lin-d  v.  Hall,  8  C.  B.  627  ;  19  L.  J., 

C.  P.  47. 

Liahility  of  Wife's  Separate  Estate.  ] — A  woman, 
married  since  the  passing  of  the  Married  Women's 
Property  Act,  1870,  joined  her  husband  in  signing 
a  joint  and  several  promissory  note  for  money 
lent  to  him.  The  husband  became  bankrupt : — 
Held,  that  her  separate  estate  was  liable  for  the 
amount  due  on  the  note,  and  that  it  was  not 
necessary  to  make  any  trustees  for  the  wife 
parties  to  the  action.     Darien  v.  Jenkins,  6  Ch. 

D.  728  ;  46  L.  J.,  Ch.  761  ;  26  W.  R.  260. 

A  married  woman  holding  herself  out  as  a 
feme  sole,  or  as  a  person  whose  separate  property 
would  repay  advances  to  her,  gave  to  her  amanu- 
ensis negotiable  instruments  bearing  her  name, 
to  enable  him  to  raise  money  on  them  : — Held, 
that  her  separate  estate  was  liable  to  make  good 
the  amount  to  the  person  who  discounted  them. 
McUenry  v.  Dacies,  10  L.  R.,  Eq.  88 ;  39  L.  J., 
Ch.  866  ;  22  L.  T.  643  ;  18  W.  R.  855. 

A  wife,  having  property  settled  to  her  own  use 
during  coverture,  made  a  promissory  note  jointly 
with  her  husband  and  another  person.  The 
hasband  died  before  action  brought : — Held, 
that  she  waft  not  liable.  Roberts  v.  Watkins,  46 
L.  J.,  Q.  B.  552  ;  36  L.  T.  799. 


Hon-reduction  into  Posaesaion  by  Hueband.] — 

Where  a  note  is  given  to  a  married  woman  dunng 
coverture,  and  the  husband  does  not  do  any  act 
during  his  life  to  reduce  it  into  possession,  the 
right  to  the  note  survives  to  her.  Outers  v. 
Madeleij,  6  M.  &  W.  423  ;  4  Jur.  724. 

To  an  action  by  the  executors  of  M.,  deceased, 
on  a  note  payable  to  him  in  his  lifetime,  the  de- 
fendant pleaded  that  the  note  was  made  payable 
to  the  wife  of  M.,  and  in  her  name,  with  the  con- 
sent of  her  husband,  and  not  otherwise,  and  that 
he  did  not  in  her  lifetime,  she  having  died  in  the 
lifetime  of  her  husband,  do  any  act  to  reduce  the 
note  into  possession,  nor  did  he  ever  reduce  it 
into  possession :  —  Held,  gcxxi  in  substance. 
Howard  v.  Oakcs,  3  Ex.  130  ;  6  D.  &  L.  231  ;  18 
L.  J.,  Ex.  485.  See  Halifax  v.  Lylc,  6  D.  6:  L. 
424  ;  3  Ex.  446. 

A  feme  sole,  payee  of  a  note,  payable  with  in- 
terest, married,  and  her  husband  survived  her : — 
Held,  that,  in  an  action  on  the  note  by  her  ad- 
ministrator, the  note  did  not  become  the  property 
of  the  husband,  but  passed  to  her  administrator, 
though  the  husband  had  received  the  interest 
during  her  life,  for  that  he  did  not  thereby  reduce 
the  chose  in  action  into  possession.  Hart  v. 
Stephen*.  6  Q.  B.  937  ;  14  L.  J.,  Q.  B.  148  ;  9 
Jur.  225. 

In  an  action  by  payee  against  maker,  a  plea 
that,  when  the  note  was  made,  the  payee  was  the 
wife  of  B.,  and  that  he  elected  to  take  the  note 
in  his  marital  right,  and  caused  the  payee  t*) 
indorse,  and  she  by  his  authority  indorsed  the 
note,  and  B.  delivered  it  so  indorsed  to  F.  ;  and 
that  after  the  note  became  due,  and  before  action. 
B.  died,  and  that  the  note  came  to  the  payee's 
possession  by  delivery  from  F.,  is  bad,  because  it 
does  not  clearly  shew  such  a  reduction  of  the 
note  into  possession  by  the  husband  as  disentitled 
the  wife  to  sue  upon  it  after  his  death.  ScarpeU 
tin  I  V.  Atrheson,  7  Q.  B.  864  ;  14  L.  J.,  Q.  B.  333  ; 
9  Jur.  827. 


Fote  passed  to  Wife  dam  sola,  in  Fraud  of 
Husband's  Marital  Bights.] — To  a  count  by  hus- 
band and  wife  up<m  a  note  pas.sed  to  the  wife 
dum  sola,  the  defendant  pleaded  that  the  note 
was  passed  in  fraud  of  his  marriage,  and  therefore 
void.  The  plaintiffs  replied,  upon  equitable 
grounds,  that  the  husband  married  before  the 
note  became  due,  upon  the  faith  that  it  would 
be  duly  paid,  and  without  notice  of  the  fraud : — 
llitld,  that  the  note  was  void  ab  initio  upon 
grounds  of  public  policy,  and  was  not  set  up  by 
the  mere  fact  of  the  marriage  of  the  j)ayee  before 
its  maturity.    Lee  v.  Hayes,  17  Ir.  C.  L.  R.  394. 

Scmble,  that  if  the  defence  had  been  imsus- 
tainable  at  law,  the  equities  being  equal  the 
legal  right  to  recover  upon  the  note  would 
have  turned  the  scale  in  favour  of  the  plaintiffs. 
Ih. 

Semble,  that  in  a  court  of  equity  the  plaintiffs 
would  fail,  because  the  equities  being  in  the 
other  respects  equal,  the  defendant's  equity 
would  be  preferred  as  prior  in  point  of  time.  lb. 

When  a  married  woman  has  property  settled 
to  her  separate  use  during  her  life,  with  a  power 
of  appointment  by  deed  or  will  over  the  corpus, 
although  she  exercises  such  power  by  her  will, 
the  corpus,  after  her  death,  w^ill  not  be  liable  for 
a  note  given  by  her  in  her  life.  Shattock  v. 
ShattocX  2  L.  R.,  Bq.  182  ;  35  L.  J.,  Ch.  509  ;  12 
Jur.,  N.  S.  406  ;  14  W.  R.  600. 
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Action  by — ^Huband  and  Wife.]  —  Husband 
and  wife  may  sue  on  a  note  made  to  her  during 
coverture.  PhillUkirk  v.  Plucktvell,  2  M.  & 
S.  393. 


Huflband  alone.] — Where  a  bill  is  payable 


to  a  feme  sole,  who  intermarries  before  it  becomes 
due,  the  husband  may  sue  in  his  own  name, 
without  joining  the  wife,  although  the  latter  has 
not  indorsed  the  bill.  ^PNeilage  v.  IloUoway, 
1  B.  &  A.  218  ;  S.  P.,  Bvrnfugh  v.  Mom^  10  B.  & 
C.  558. 

Forgery  of  Wife's  Name  by  Hniband.] — ^A  bill, 
payable  to  the  order  of  a  married  woman,  was 
remitted  to  her  in  respect  of  her  separate  estate. 
Her  husband  got  possession  of  it  without  her 
knowledge,  forged  her  name  ]on  the  back,  then 
indorsed  his  own  name,  and  gave  the  bill  to  P. 
to  get  it  discounted,  stating  that  she  had  indorsed 
it.  P.  got  it  discounted,  and  in  order  to  do  so. 
was  obliged  himself  to  indorse  it.  He  then  paid 
the  proceeds  to  the  husband.  The  acceptor,  in 
consequence  of  a  notice  from  the  wife,  refused 
to  pay  the  holder,  who  thereupon  had  recourse 
to  P.,  who  paid  the  holder.  A  suit  having  been 
instituted  in  equity  by  the  wife,  to  establish  her 
title  to  the  bill,  and  to  restrain  P.  from  suing  the 
acceptor  : — Held,  that  P.  was  to  be  treated  as  a 
purchaser  of  the  bill  for  value.  Dawson  v. 
Prince,  2  De  G.  &  J.  41  ;  27  L.  J.,  Ch.  169  ;  4 
Jur.,  N.  S.  497, 

Held,  also,  that  assuming  P.  to  have  notice 
that  the  bill  was  drawn  in  respect  of  the  wife's 
8e])arate  estate,  yet,  as  there  was  nothing  to  ex- 
cite suspicion  of  the  forgery,  he  was  justified  in 
relying  on  the  husband's  statement  that  the  bill 
had  been  indorsed  by  her,  and  was  not  bound  to 
inquire  further  as  to  the  genuineness  of  her  signa- 
ture, and  that  there  was.  therefore,  no  equity  to 
restrain  him  from  the  assertion  of  the  legal  title 
which  he  had  acquired  by  the  husband  s  indorse- 
ment,   lb. 

Pleading  Coyertnre.]— To  an  action  on  a  note 
against  maker  he  pleaded  that,  at  the  time  of 
making  the  note,  the  plaintiff  was  the  wife  of 
A. ;  that  the  consideration  for  the  note  was  the 
loan  of  money  of  A.,  advanced  by  the  plaintiff 
to  the  defendant  without  A.'s  authority  and 
against  his  will ;  that  the  plaintiff  took  the  note, 
and  holds  the  same  without  the  authority  and 
against  the  will  of  A.,  and  that  he  never  had  any 
property  in  or  right  ito  the  note  : — Held,  an  in- 
formal plea  of  coverture,  and  therefore  a  bad  plea 
in  bar.  6htyard  v.  Sutton,  3  C.  B.  163  ;  16  L.  J., 
C.  P.  225  ;  10  Jur.  459. 

8.  iNFAls^TS. 

In  an  action  against  acceptor  by  an  indorsee,  it 
is  no  defence  that  the  drawers  who  had  drawn  the 
bill  payable  to  themselves,  and  of  course  indorsed 
it,  were  infants  when  it  was  drawn.  Taylor  v. 
Ch-oker,  4  Esp.  187. 

The  infancy  of  the  payee  is  no  answer  in  an 
action  by  the  indorsee  against  the  drawer.  Orey 
V.  Cooper,  3  Dougl.  65  ;  1  Sclw.  N.  P.  306. 

An  infant  cannot  accept  a  negotiable  bill  even 
for  necessaries.  Williamson  v.  Watts,  1  Camp. 
522. 

A  person  is  liable  as  acceptor  of  a  bill  which 
was  drawn  while  he  was  an  infant,  but  was  ac- 
cepted by  him  after  he  came  of  age.    Stevens  v. 


Jackson,  2  Rose.  285  ;  1  Marsh,  469 ;  6  Taunt 
106  ;  4  Camp.  164. 

A  declaration  stated  that  the  plaintiff  drew  a 
bill,  which  the  defendant  accepted.  A  plea  that 
the  defendant  accepted  the  bill  whilst  he  was  an 
infant,  being  at  the  time  of  its  acceptance  without 
a  date  ;  that  the  plaintiff  afterwards  altered  the 
bill  by  writing  a  date  thereon,  and  that  there  never 
was  any  licence  or  ratification  given  by  the  defen- 
dant to  such  alteration,  after  he  attained  twenty- 
one,  is  a  good  plea,  and  discloses  only  a  single 
defence — infancy.  Harrison  v.  Cotgreart^h  D. 
&  L.  159  ;  4  C.  B.  562  ;  16  L.  J.,  C.  P.  198. 

An  indorsement  by  an  infant,  though  he  is  not 
capable  of  making  a  new  contract,  transfers  the 
property  in  the  bill,  his  indorsement  being  a  con- 
dition of  the  contract.  Lehel  v.  Tucker^  8  B.  &  S. 
833. 

Eyidence  as  to  Age — ^At  Date  of  Aoeeptanee.] 

— A  declaration  by  indorser  against  acceptor 
stated  that  the  bill  was  drawn  on  the  20th  of 
September,  1847,  payable  four  months  after  date ; 
and  that  the  defendant  then  accepted  the  bill. 
Plea,  infancy  of  the  defendant.  It  was  proved 
that  he  became  of  age  on  the-24th  of  December, 
1847 : — Held,  that  this  was  no  evidence  of  his 
being  an  infant  at  the  time  of  his  accepting  the 
bill.     Harriwn  v.  Cli/ti^,  1 7  L.  J.,  Ex.  233. 

Action  by  indorsee  against  acceptor  of  a  bill  at 
four  months'  date.  Pleas,  that  he  did  not  accept, 
and  that  he  was  an  infant  when  he  accepti^L 
Proof,  that  the  acceptance  to  the  bill  ¥ras  his 
writing,  that  he  came  of  age  one  day  before  the 
maturitv  of  the  bill,  and  resided  in  the  same 
town  as  the  drawer  and  indorser : — Held,  evidence 
for  the  jury,  from  which  they  might  infer  that  the 
bill  was  accepted  during  his  minority.  Moherts 
V.  Bethell,  12  C.  B.  778  ;  22  L.  J.,  C.  P.  69 ;  16 
Jur.  1087. 


9.  LiQUIDATOES. 

The  four  liquidators  of  a  company  passed  a 
resolution  that  one  of  them  should  liave  power  to 
accept  bills  of  exchange.  They  afterwards  re- 
solved that  bills  to  the  amount  of  7,5(K>/.,  which 
had  been  accepted  to  the  credit  of  C,  should  be 
renewed.  Fresh  bills  were  accordingly  drawn 
and  accepted  hj  one  liquidator  : — Held,  that  the 
acceptances  were  invalid.  London  and  Mtditer- 
raman  Bank,  In  re,  Agra  and  Jfa-tterman's 
Bank,  Ex  parte,  6  L.  R.,  Ch.  206  ',  24  L.  T.  376  ; 
19  W.  R.  486. 


10.  Joint  Stock  CoMPAiasa 

General  Principle.] — ^A  railway  company,  in- 
corporated by  a  special  act  of  parliament  con- 
taining the  usual  clauses  inserted  in  such 
statutes,  cannot  accept  bills  of  exchange.  Bate- 
man  v.  Mid- Wales  Railway  Company,  1  L.  R.. 
C.  P.  499  ;  35  L.  J.,  C.  P.  205  ;  12  Jur.,  N.  S. 
453  ;  14  W.  R.  672. 

Under  the  Companies  Act  of  1862,  s.  47.  a 
company,  not  otherwise  ha\nng  this  power,  has 
not  power  to  accept  bills  of  exchange.  jPmrrftf » 
Railway  Company  v.  Thames  and  Jfersry 
Marine  Insurance  Company,  2  L.  R.,  Ch.  617; 
36  L.  J.,  Ch.  864  ;  15  W.  R.  1002. 

Limited--Liabmt7  of  Directors.  1-A  bill  drawn 
on  a  company,  limited,  by  a  shan^older  in  that 
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company,  wa8  accepted,  "  W.  Ellis,  secretary,  by 
order  of  the  Eoyal  Surrey  Gardens  Company, 
Limited."  This  acceptance  was  in  fact  written 
by  order  of  certain  directors  of  the  company. 
At  the  time  when  the  bill  became  due  the  com- 
pany was  insolvent.  In  an  action  by  a  second 
indorsee  (who  did  not  shew  that  either  he  or  the 
first  indorsee  had  given  value  to  the  drawer) 
against  the  directors  who  authorized  the  accept- 
ance, alleging  in  one  count  that  they  accepted 
the  bill,  and  in  another  charging  them  with 
falsely  representing  that  they  had  authority  on 
behalf  of  the  company  to  accept  it : — Held,  first, 
that  the  directors  were  not  uable  as  acceptors. 
JSa^twood  v.  I^alrij  3  H.  &  N.  738  ;  28  L.  J.,  Ex. 
74  ;  7  W.  R.  90. 

Held,  secondly,  that  assuming  there  had  been 
a  false  representation,  the  plaintiff  not  having 
proved  that  he  thereby  sustained  damage,  the 
directors  were  entitled  to  a  verdict.    lb, 

A  note  was  signed  by  three  persons  describing 
themselves  as  directors  of  a  company  incor- 
porated, with  limited  liability,  under  19  &  20 
Vict.  c.  47,  and  was  countersigned  by  a  person 
who  described  himself  as  secretary  of  the  com- 
pany, in  the  following  form,  "  London,  December 
31,  1856  :  three  months  after  date  we  joiijtly 
promise  to  pay  S.,  or  order,  600/.,  for  value  re- 
ceived in  stock,  on  account  of  the  London  and 
Birmingham  Hardware  Company,  Limited  '* ; — 
Held,  that  the  directors  who  signed  it  were 
not  personally  liable  upon  the  note.  Lindus 
V.  Melrose,  3  H.  &  N.  177  }  27  L.  J.,  Ex.  326  ;  4 
Jur.,  N.  S.  488— Ex.  Ch. 

But  a  note,  signed  by  four  persons  describing 
themselves  as  "directors  of  the  Financial  In- 
surance Company  (Limited)"  and  countersigned 
**  C.  G.  G.,  Manager,  London,  28th  July,  1866, 
three  months  after  date  we  promise  to  pay  the 
English  Joint  Stock  Bank  (Limited),  or  order, 
I,000Z.  value  received,"  is  binding  on  the  directors 
who  sign  it.  Ctmrtauld  v.  Sandert,  16  L.  T. 
562  ;  15  W.  R.  906. 

A  person  advanced  money  for  purposes  of  a 
company  in  which  he  was  a  shareholder,  and 
received  a  promissory  note  :  "  We,  the  directors 
of  the  Isle  of  Man  Slate  and  Flag  Company 
Limited,  do  promise  to  pay  to  John  Dutton 
1,600Z.,  with  interest  at  the  rate  of  6/.  per  cent, 
per  annum  until  paid."  It  bore  the  seal  of  the 
company,  and  was  signed  by  four  directors.  The 
lender  had  stated  that  he  would  lend  the  money 
to  the  directors  only : — Held,  that  the  directors 
who  had  signed  the  note  were  personally  liable 
upon  it.  Dutton  v.  Marsh,  6  L.  R.,  Q.  B.  361  ; 
40  L.  J.,  Q.  B.  175  ;  24  L.  T.  470  ;  19  W.  R.  754. 
A  resolution  to  wind  up  a  banking  company 
voluntarily  was  confirmed  on  the  22nd,  and 
advertized  in  the  London  Gazette  on  the  26th  of 
November.  On  the  24th  of  the  same  month  one 
of  the  directors,  who  had  been  appointed  one  of 
the  liquidators,  accepted,  as  director,  a  bill  of 
exchange  on  the  bank.  This  bill  was  afterwards 
indorsed  for  value  to  a  person  who  had  no  notice 
that  the  bank  was  in  liquidation : — Held,  that 
the  bill  was  not  a  bill  of  the  company,  and  there- 
fore that  the  holder  could  not  prove  against  the 
company  for  the  amount.  London  and  Medi- 
terranean Bank^  In  re,  Bolognesi,  Ex  parte^  5  L. 
R.,  Ch.  567  ;  40  L.  J.,  Ch.  26  ;  18  W.  R.  976. 

A  bill  of  exchange  to  pay  to  the  drawer's  order 
at  three  months  after  date  137Z.  10«.  value  re- 
ceived in  Account  (fire  policy.  No.  597),  was 
directed  to  Henry  Connah,  Esq.,  general  agent 


of  L'Unione  Qompagna  D'Assicurazione  Generale 
(Firenze),  8  York  Street,  Manchester,  who  wrote 
upon  it :  "  Accepted,  payable  at  8,  York  Street, 
Manchester,  on  behalf  of  the  company.  H. 
Connah."  In  an  action  against  him  on  this 
bill : — Held,  that  he  was  personally  liable  as 
acceptor.    Herald  v.  Connah,  34  L.  T.  885. 


Powers  of  Direetors.] — The  articles  of 


association  of  a  company  contained  no  provisions 
as  to  the  issue  of  negotiable  instruments,  but  the 
objects  of  the  company  were  such  that  a  power 
to  issue  them  was  to  be  implied.  The  directors 
gave  to  H.  for  value  an  instrument  under  the 
seal  of  the  company,  headed  **  debenture,"  and 
stamped  as  a  deed,  by  which  the  company 
"undertakes  to  pay  to  the  order  of  J.  H.,  on  1st 
July,  1867,  1,000/.  with  interest  half-yearly,  on 
presentation  of  the  annexed  interest  warrants  : " 
— Held,  that  the  indorsee  and  transferee  for 
value  of  this  instrument  was  entitled  to  provo 
on  it  against  the  company  fi-ee  from  equities 
between  H.  and  the  company.  Per  Wood,  L.  J., 
semble,  that  the  instrument  was  a  promissory 
note,  but,  if  not,  the  company  was  hound  by 
their  promise,  publicly  held  out  by  the  instru- 
ment, that  they  would  pay  to  the  oixler  of  H., 
and  could  not  set  up  against  a  transferee  equities 
between  themselves  and  H.  Per  Selwyn,  L.  J., 
the  instrument  was  a  promissory  not«.  General 
Eittates  Company,  hi  re.  City  Bank,  Ex  parte, 
3  L.  R.,  Ch.  758 ;  16  W.  R.  919. 

The  directors  of  a  general  trading  company, 
part  of  whose  business  was  to  accept  bills  of 
exchange,  and  whose  articles  conferred  the  most 
extensive  powers  of  management  on  the  directors, 
passed  a  resolution  authorizing  the  chairman  to 
accept  bills  drawn  on  the  company  by  L.,  upon 
L.*s  depositing  securities  to  a  certain  amount. 
The  chairman  acconlingly  accepted  the  bills,  and 
L.  deposited  some  securities,  but  not  nearly  to 
the  specified  amount.  The  directors  by  resolution 
affirmed  the  transaction,  but  it  did  not  appear 
that  they  knew  that  the  requisite  amount  of 
securities  had  not  been  deposited.  The  bUls  were 
entered  in  the  books  of  the  company,  and  treated 
as  binding  on  them.  On  the  company  being 
wound  up,  a  bon4  fide  holder  of  some  of  the  bills 
claimed  to  prove : — Held,  that  the  proof  ought 
to  be  admitted,  for  that  the  bills  were  binding 
on  the  company,  as  they  had  been  accepted 
modo  et  form&  by  the  authority  of  the  board  of 
directors,  and  the  provision  as  to  the  deposit  of 
securities  was  a  collateral  matter,  into  the  ob- 
servance of  which  a  holder  of  the  bills  was  not 
bound  to  inquire.  Land  Credit  Company  of 
IrelaTul,  In  re,  Ovcrend,  Gunwy  ^'  Co.,  Ex 
parte,  4  L.  R.,  Ch.  460 ;  39  L.  J.,  Ch.  27  ;  20  L, 
T.,  N.  S.  641  ;  17  W.  R.  689, 

A  bill  directed  to  a  company  was  accepted 
thus :  "  Accepted,  payable  at  Messrs.  Barclay, 
Bevan  &  Co.,  C.  M.,  directors  of  the  Great 
Snowdon  Mountain  Copper  Company  Limited," 
such  acceptance  being  countersigned  by  the 
secretary.  The  directors  were  in  fact  authorized 
to  accept  bills.  In  an  action  against  C.  and  M. 
personally : — Held,  that  the  acceptance  complied 
with  the  requirements  of  the  Companies  Act, 
1862,  25  &  26  Vict.  c.  89,  s.  47,  and  bound  the 
company.     OUell  v.  Charles,  34  L.  T.  822— C.  A. 

Aeeeptanee  of  Bill  by  Secretary — XiBdescrip- 
tion  of  Company.] — A.  directed  a  bill  to  a  com- 
pany of  limited  liability  by  the  name  of  tho 
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Saltash  Watermen's  St^am  Packet  Company,  its 
fall  name  being  the  Saltash  Watermen's  Steapi 
Packet  Company,  Limited*  J.  M.,  who  was 
secretary  to  the  company,  wrote  across  it,  "  Ac- 
cepted, payable  at  Messrs.  B.  &  Co.,  J.  M.,  secre- 
tary to  the  company."  The  bill  was  not 
honoured  : — Held,  that  the  secretary  was  per- 
sonally liable  to  A.  on  the  bill,  under  19  k  20 
Vict.  c.  47,  s.  43,  by  reason  of  the  omission  of 
the  word  **  limited  "  to  the  name  of  the  company. 
Pf^nrojte  v.  Martyr,  El.  Bl.  &  El.  499  ;  28  L.  J., 
Q.  B.  28  ;  6  Jur.,  N.  S.  362. 

Beglstered — ^Powers  of  Directors  to  bind  Com- 
pany.]— By  the  deed  of  settlement  of  a  company, 
resfistered  under  7  &  8  Vict.  c.  110  (repealed  by 
25  &  26  Vict.  c.  89,  s.  205),  it  was  provided  that 
it  should  not  be  lawful  for  the  directors  to  con- 
tract any  debts  in  conducting  the  affairs  of  the 
company,  beyond  100/.,  at  any  one  time,  except 
in  the  case  of  the  purchase-money  for  a  news- 
paper, of  which  the  board  of  tlirectors  might 
leave  unpaid  any  part  not  exceeding  1,000/.,  and 
might  issue  a  promissory  note  or  accept  a  bill  of 
exchange  on  behalf  of  the  company  for  such 
balance  : — Held,  that  the  substance  of  the  autho- 
rity was,  that  the  directors  might  contract  a 
debt  to  the  amount  of  1,000/.,  and  secure  it  by 
a  negotiable  instrument ;  and  that  the  directors, 
having  contracted  a  debt  to  that  amount,  were 
not  precluded  from  giving  security  for  it,  with 
its  legal  accretions,  by  several  notes  or  bills, 
instead  of  a  single  note  or  bill.  TkompAon  v. 
Wedeyan  Xewjfpaj?er  Asgoeiathm,  8  C.  B.  849 ; 
19  L.  J.,  C.  P.  114. 

A  declaration  alleged  that  the  defendants  were 
a  company,  having  obtained  a  certificate  of  com- 
plete registration  under  7  &  8  Vict.  c.  110  (re- 
pealed by  25  &  26  Vict.  c.  89,  s.  205) ;  that  P. 
and  L.,  being  two  directors,  made  their  note, 
and  thereby  promised,  on  behalf  of  the  com- 
pany, to  pay  the  plaintiff,  or  order,  32/.  4*.  9<f., 
the  balance  of  an  account  dud  to  him  from  the 
company,  three  months  after  date,  which  note 
was  signed  by  P.  &;  L.,  and  made  by  them,  and  in 
their  names,  on  behalf  of  the  company ;  and 
thereupon  the  company,  in  consideration  of  the 
premises,  promised  the  plaintiff  to  pay  him  the 
note  : — Held,  that  the  declaration  was  insuffi- 
cient, and  did  not  shew  any  authority  in  P.  k,  L. 
to  bind  the  company.  Thompson  v.  Universal 
Salvage  Company.  5  D.  &  L.  380  ;  1  Ex.  694  ;  17 
L.  J.,  Ex.  118. 

Under  7  &  8  Vict.  c.  110,  s.  45  (repealed  by 
25  &  26  Vict.  c.  89,  s.  205),  if  a  bill  drawn  upon 
a  company  regulated  by  that  act  is  accepted  by 
two  of  the  directors,  the  acceptance  is  void  as 
against  the  company,  if  not  expi-essed  to  be 
accepted  by  such  director  on  behalf  of  such 
company,  though  the  clause  does  not  contain 
any  wonls  of  nullification.  Halford  v.  Cameron's 
Coalbroohdale,  ^V.,  Railway  Company,  16  Q.  B. 
442;  20  L.  J.,  Q.  B.  160;  15  Jur.  335  ;  S.  P., 
Edwards  v.  CavwrorCa  CoalhrooMalc,  <Jr.,  Ilail- 
way  Company,  16  Q.  B.  446,  n.  ;  6  Ex.  269. 

But  where  a  bill  drawn  upon  the  company  by 
its  corporate  name  and  sealed  with  its  seal, 
having  the  name  of  the  company  circumscribed, 
was  accepted  by  two  persons  styling  themselves 
directors,  appointed  to  accept  the  bill,  and  the 
acceptance  was  countersigned  by  the  company's 
secretary  : — Held,  that  such  acceptance  was  suffi- 
ciently express,     lb. 

The  following  instrument  was  signed  by  two 


'  directors  of  a  registered  company  under  7  t  8 
I  Vict.  c.  110  (repealed  by  25  k.  26  Vict,  a  89, 
,  s.  205),  and  sealed  with  the  seal  of  the  company  : 
''Three  months  after  date,  we,  two  of  the 
directors  of  the  Ark  Life  Assurance  Society,  by 
and  on  behalf  of  the  society,  promise  to  pay  to 
Mr.  May,  or  order,  67/.  15*.  6^.,  value  received," 
There  was  no  counter  signature  by  the  secretaiy 
of  the  company  : — Held,  a  note  binding  cm  the 
company,  and  not  on  the  parties  who  signed  it. 
Agg9  V.  Mchohon,  1  H.  &  N.  165;  25  L.  J.,  Kx.  348. 


Instmment  not  Drawn  in  Aceordanec 

with  Deed  of  Settlement.] — ^An  instrument  issued 
by  a  company  completely  registered  pursuant  to 
7  &  8  Vict.  c.  110,  in  this  form  :  "Sea,  Fiixx 
Life  Assurance  Company.  To  the  cashier.  Thirty 
days  after  date,  credit  Mrs.  A.,  or  order,  with 
311/.  9«.  &d.  claims  per  Susan  King,  in  casK  on 
account  of  this  corporation,"  and  signed  by  two 
of  the  directors  of  the  company,  is  a  note,  and 
binding  on  the  company,  notwithstanding  it  may 
not  have  been  drawn  strictly  pursuant  to  tl» 
provisions  of  the  deed  of  settlement,  so  as  to  be 
binding  upon  the  shareholders.  Allen  v.  iiea. 
Fire  and  Life  Atmtrance  Company,  9  C.  B.  574  ; 
19  L.  J.,  C.  P.  305  ;  14  Jur.  869,  n. 

A  deed  of  settlement  of  a  company  under 
7  &  8  Vict.  c.  110,  contained  a  clause  that  "the 
directors  shall,  and  they  are  authorized  to  make 
and  issue,  indorse  and  accept,  in  the  name  of  and 
on  account  of  the  company,  such  bills  of  ez> 
change  and  notes  as  they  may  think  expedient 
provided  that  the  total  amount  of  such  bills  and 
notes  due  at  any  one  time  shall  not  exceed 
1 00,000/. ;  and  all  such  bills  and  notes,  and  no 
other,  shall  be  so  made  and  issued,  indol^ed  or 
accepted,  as  to  be  binding  on  the  company  and 
on  the  shareholders,  and  each  of  them,  to  the 
extent  of  the  shares  held  by  them  in  the  capital 
of  the  company,  and  no  further  or  otherwise  " : 
— Held,  that  this  clause  afforded  no  answer  to 
an  action  on  a  bill  accepted  by  the  company,  in 
the  fopm  prescribed  by  s.  45.  Gordon  v.  5ew, 
Plre  and  Life  Assurance  Soctrty,  1  H.  &  N. 
599  ;  26  L.  J.,  Ex.  202  ;  3  Jur.,  N.  S.  188. 


Or  within  Soope  of  (Company's  Bniineai. 


— A  bill  drawn  on  behalf  of  a  company,  though 
in  the  form  prescribed  in  7  &  8  Vict,  c,  110, 
s.  45,  does  not  bind  the  company,  and  is  not 
available  in  the  hands  even  of  a  bon&  fide  holder, 
if  the  bill  is  drawn  for  any  purpose  not  within 
the  scope  of  the  business  of  the  company,  and 
not  such  as  the  directors  have  power  by  the  deed 
of  settlement  to  bind  the  company  by  bills  in 
respect  of.  Balfour  v.  Ernest,  5  C.  B.,  N.  S. 
601  ;  28  L.  J.,  C.  P.  170 ;  5  Jur.,  N.  S.  439  ;  32 
L.  T.,  0.  S.  295  ;  7  W,  R.  207. 


Proviso  in  Deed  of  Settlement  reetztetiBg 


Liability  of  Shareholders  npon  Billa-— Toid.]— 

A  proviso  in  a  deed  of  a  company  under  7  &  8 
Vict.  c.  110,  restricting  the  liability  of  the  share- 
holders u{K>n  bills  of  exchange,  which  the 
directors  have  by  the  deed  authority  to  draw  and 
accept,  is  repugnant  and  void  as  regards  the 
public  ;  and  a  bill  drawn  under  such  aatbority 
binds,  even  in  the  hands  of  a  holder  with  notice 
of  the  deed,  both  the  company  and  the  indindnal 
shareholders  to  its  full  extent.  St4ite  Fire  /*- 
suranee  Company,  Ex  parte,  Merediths  I*  re,  S3 
L.  J.,  Ch.  300 ;  9  Jur.,  N.  S.  298  ;  8  L.  T.  146 ; 
11  W.  R.  416. 
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ITnregiftend  or  Vniaeorporated  Companiei — 
Powert  of  Birooton.]  — The  Union  Bank  of 
Calcutta  was  a  partnership  carrying  on  the 
business  of  banking  there ;  and  by  its  deed  of  set- 
tlement it  was  provided  tliat  the  business  of  the 
company  should'be  to  issue  notes  payable  to  bearer 
on  demand,  to  discount  bills  and  notes,  and  to 
lend  money  on  the  security  of  personal  property  or 
of  cash  accounts.  It  was  further  provided,  that 
no  note  should  be  issued  to  an  extent  exceeding 
twenty-five  lacs  of  rupees,  and  that  no  notes  or 
bills  should  be  issued,  nor  bills  or  notes  dis- 
counted, nor  money  lent,  otherwise  than  of  the 
description  and  in  the  manner  above  mentioned. 
An  action  was  brought  against  a  shareholder  of 
the  bank,  on  certain  instruments  which  were  in 
the  following  form  : — 

"  No.  445.     Union  Bank  Post  Bill. 

Calcutta,  Ist  July,  1847. 

Company *8  rupees,  10,000. 

At  sixty  days  after  sight  this  our  first  bill  of 
exchange,  second  and  third  of  the  same  tenor  and 
date  not  paid,  we  prrjmise  to  pay  on  account  of  the 
proprietors  of  the  Union  Bank  of  Calcutta,  to  the 
order  of  Messrs.  Cockerell,  Larpent  &  Co.,  the  sum 
of  Co.*s  rupees,  10,000,  value  received. 

J.  ReNIEB,        \  Diivof/irs  " 

W.  P.  Grant,  /  directors. 

Held,  that  the  two  directors  had  power  to  bind 
the  shareholders  by  these  instruments,  and  that 
the  co-partnership  was  sufficiently  described  in 
the  instruments  by  the  name  of  '*  the  Proprietors 
of  tbe  Union  Bank  of  Calcutta,'*  although  their 
proper  name  was  the  '*  Union  Bank  of  Calcutta." 
I'orbes  v.  Marshall,  11  Ex.  166 ;  24  L.  J.,  Ex. 
306. 

The  defendants  agreed  by  deed  to  form  them- 
selves into  a  mining  company ;  that  B.  should  be 
the  resident  director  or  manager ;  that  he  should 
employ  workmen,  provide  all  needful  implements, 
materials  and  machinery,  and  so  direct  the  mine  as 
most  effectually  to  promote  the  interests  of  the 
company ;  that  he  should  transmit  to  the  secretary 
his  accounts  monthly  of  the  sums  paid  for  wages, 
salaries,  materials  and  otherwise,  together  with  a 
statement  of  all  debts  and  liabilities  due  from  the 
company;  provided  always,  that  he  should  not 
expend  or  engage  the  credit  of  the  company  for 
any  sum  exceeding  50/.  in  any  one  month,  without 
the  express  authority  in  writing  of  the  managing 
directors  : — Held,  that  under  this  deed  B.  had  no 
authority  to  bind  tike  company  by  the  acceptance  of 
bills  of  exchange.  Brown  v.  Byers,  16  M.  &  W, 
262;  16L.  J.,Ex.  112.  "• 


laability  of  Diroctors.]— An  action  was 


and  on  behalf  of  the  Wesleyan  Newspaper 
Association.''  Signed  by  the  directors  : — Held, 
that  the  words  jointly  and  severally  were  equiva- 
lent to  jointly  and  personally;  and  that  the 
directors  were  therefore  personally  liable  on  the 
note.    Uealey  v.  Story,  3  Ex.  3  ;  18  L.  J.,  Ex.  8. 


Xanafl^r  Signing  but  not  as  Aeoeptor — 


Liability  ol] — Declaration  on  a  bill  made  by 
R.  P.,  directed  to  A.,  B.,  C,  D.,  E.,  and  F.,  and 
accepted  by  them.  Pleas  by  A.,  B.  and  C. :  that 
R.  P.  did  not  make  the  bill,  and  that  A.,  B.  and 
C.  did  not  accept.  Judgment  by  default  against 
D.,  B.  and  F.  The  bill  produced  at  the  trial 
was  drawn  upon  the  directors  of  the  I.S.  com- 
pany, and  accepted  "for  the  company"  by  D. 
and  E.,  signing  as  directors.  F.  signed  his  name 
with  theirs,  as  manager ;  all  the  defendants  were 
shareholders,  and  all  but  F.  were  directors.  The 
jury  found  that  F.,  as  manager,  was  not  an 
acceptor  of  the  bill :  it  was  not  put  to  them  to 
say  (nor  did  counsel  desire  that  they  should 
be  asked),  whether  or  not  D.  and  E.  had 
authority  to  bind  the  company  by  acceptances. 
Verdict  for  the  plaintiffs  : — Held,  that  F.  was 
not,  in  point  of  law,  liable  as  an  acceptor,  either 
by  his  having  actually  signed  his  name  with  those 
of  D.  and  E.,  or  by  their  having  accepted  the  bill 
as  directors  of  a  company  in  which  he  held 
shares,  and  that  the  plamtiffs  had  failed  on  both 
issues.     Butt  v.  Morrell,  12  A.  &  E.  745. 


Aoeoptanee  of  one  Trnstoo  for  fiye.] — 


brought  against  a  defendant  on  a  note  signed  by 
himself  and  other  directors,  as  follows  : — "  We, 
the  directors  of  the  Boyal  Bank  of  Australia,  for 
ourselves  and  the  other  shareholders  of  the  com- 
pany, jointly  and  severally  promise  to  pay 
G.  H.  W.,  or  bearer,  on  the  19th  of  February, 
1860,  at  the  Union  Bank  of  London,  200Z.  for 
value  received,  on  account  of  the  company  "  : — 
Held,  that  he  was  {)ersonally  liable  on  the  note. 
PenkixU  v.  Conncll,  5  Ex.  381 ;  19  L.  J.,  Ex. 
305. 

Directors  of  a  joint-stock  newspaper  company 
gave  the  plaintiff  the  foUowmg  note,  in  part 
payment  for  the  purchase  of  a  newspaper,  which 
the  company  had  agreed  to  purchase  of  him  : — 
•*  On  demand,  we  jointly  and  severally  promise 
to  pay  Mr.  H.,  or  order,  250/.  value  received,  for 

VOL.  I. 


Indorsee  against  three  persons  as  acceptors  of 
a  bill  drawn  on  "  E.  M.  and  others,  trustees  of 
Clarence  Temperance  Hall,  Liverpool,"  and  ac- 
cepted thus — "  Accepted,  E.  M."  The  three  with 
E.  M,  and  another,  were  the  five  trustees  of  a 
body  of  persons  associated  together  for  the  pur- 
pose of  building  the  Temperance  Hall.  E.  M. 
had  authority  from  all  the  trustees  to  accept  the 
bill  on  their  behalf :— Held,  that  they  were 
bound  by  the  acceptance,  though  it  did  not  shew 
on  the  face  of  it  that  E.  M.  intended  to  accept 
not  individually,  but  for  himself  and  four  others, 
Jenhifut  V.  Morris,  16  M.  &  W.  877. 


Aoeeptanoo  by  Fnrsor.] — A  bill  directed 


to  "  J.  D.,  purser.  West  Downs  Mining  Company,' 
was  accepted  by  him  as  follows : — "  J.  D.,  per 
proc.  West  Downs  Mining  Company."  J.  D. 
was  a  member  of  the  company  which  was  not 
incorporated : — Held,  that  J.  D.  was  pcrsoaally 
liable  on  his  acceptance.  Xicholas  v.  Diamond, 
9  Ex.  164;  23  L.  J.,  Ex.  1. 

An  order  to  pay  to  the  drawer's  order  at  three 
months  after  date  a  sum  of  money  "  for  value  re- 
ceived in  machinery  supplied  the  adventurci-s  in 
Hayter  and  Holne  Moor  Mines,"  was  delivered  to 
Mr.  W.  Charles.  W.  Charles  wrote  upon  it, 
"Accepted for  the  company,W.Charles,  purser." : — 
Held,  that  this  made  W.  Charles  personally  liable 
as  the  acceptor.  Mare  v.  Ch^irles,  5  El.  &  Bl.  978  : 
2.5  L.  J.,  Q.  B.  119  ;  2  Jur.,  N.  S.  234. 

Aeceptance    by    Secrotary    of    Benefit 


Building  Society.] — A  secretary  of  a  benefit 
building  society  signing  a  note  in  the  following 
form  :  "  Midland  Counties  Building  Society,  No. 
3,  Birmingham,  Ist  September,  1866.  One  month 
after  demand,  we  jointly  and  severally  promise 
to  pay  J.  B.  120/.  with  interest  thereon  after  the 
rate  6/.  per  cent,  per  annum  (payable  half-yearly), 
for  value  received.     W.   H.,  S,  B.,   directors; 
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W.  F.,  secretary,"  is  personally  liable  on  the  note. 
Jhttomlnj  V.  Fhher,  1  H.  &  C.  211  ;  31  L.  J., 
Ex.  417  ;  8  Jur.,  N.  S.  895  ;  6  L.  T.  C88  ;  10 
W.  R.  6G9  ;  S.  P.,  Price  v.  Taylor.  5  H.  k  N.  540 ; 
29  L.  J.,  Ex.  331  ;  6  Jur.,  N.  S.  402  ;  2  L.  T.  221  ; 
8  W.  R.  419. 

BTegotiatioiL  by  Liquidators.] — The  holders  of 
dishonoured  bills  of  an  insolyent  company,  being 
also  the  acceptors  of  other  bills  not  arrived  at 
maturity  which  are  in  the  possession  of  the 
official  liquidator  of  the  company,  are  not 
entitled  under  the  Companies  Act  of  1862  to  have 
their  acceptances  retained  by  the  official  liquida- 
tor, and  not  negatived  until  due,  when  a  right  of 
set-off  would  arise.  Commercial  Bank  Cormra- 
tion  of  India  and  the  EaM^  In  re,  36  t.  J., 
Ch.  333. 

Holders  of  dishonoured  acceptances  of  a  com- 
pany which  is  being  wound  up  cannot,  either  at 
law  or  in  ecjuity,  set  off  the  present  liability  of 
the  company  upon  such  acceptances  against  a 
future  liability  of  themselves  on  other  bills 
accepted  by  them,  and  which  the  company  holds. 
Nor  does  set-off  in  bankruptcy  apply  to  such  a 
case.     Ih,  « 

11.  Joint  ob  Several. 

Joint  and  Several.] — A  note  beginning,  ''I 
promise  to  pay,'*  and  signed  by  two,  is  joint  and 
several.  Clerk  v.  Black^tock,  Holt.  474  ;  S.  -P., 
March  v.  Ward,  Peake,  130.  But  see  Bidd  v. 
Moggridge,  2  H.  &  N.  568. 

A  joint  and  several  note,  although  it  contains 
two  promises  in  the  alternative,  is  one  contract 
and  one  instrument.  Gardner  v.  WaUh,  5  El.  & 
Bl.  83  ;  .24  L.  J.,  Q.  B.  285  ;  1  Jur.,  N.  S.  828. 

A  note  in  these  words,  "  I.,  J.  C.,  promise  to 
pay  J.  F.,  or  his  order,  50Z.,  with  interest,  at  six 
months'  notice.  (Signed)  J.  C,  or  else  R  B,"  is  no 
note  as  against  H.  B.  Fem%  v.  Bond^  4  B.  &  A. 
679. 

A  bill,  drawn  in  this  form — "  Pay  to  our  order," 
signed  in  the  name  of  two  persons  and  Co. ,  and 
accepted,  may  be  declared  upon  by  the  indorsee 
as  a  bill  drawn  by  an  aggregate  firm  ;  and  if 
proved  that  the  firm  consists  of  only  one  person, 
yet  it  is  not  a  variance.  Ba%%  v.  Clive,  4  M.  &  8. 
13  ;  4  Camp.  78. 

Joint  or  Several.]— A  declaration  that  the 
defendant  and  another  made  their  note,  by 
which  they  jointly  "  or  "  severally  promised  to 
pay,  is  good.    Bee%  v,  Abbott,  Cowp.  832. 

Joint.  ]~Mes8rs.  J.  C,  R.  M.,  J.  P.  and  T.  S., 
carrying  on  business  as  bankera,  a  note  in  the 
following  form,  was  signed  by  R.  M.  : — *'  I  pro- 
mise to  pay  the  bearer,  on  demand,  five  pounds  ; 
value  received.  For  J.  C,  R.  M.,  J.  P.  and  T.  S. 
— R.  M,  :" — Held,  that  the  holder  of  this  note 
had  not  a  separate  right  of  action  against  the 
party  so  singing,  but  that  the  firm  w^as  liable. 
Buckley,  Ejc  parte,  14  M.  &  W.  469  ;  14  L.  J., 
Ex.  341  ;  S.  P.,  Galioay  (^Lord)  v.  Mattheio, 
10  East,  264  ;  1  Camp.  403. 

A  note,  which  appears  on  the  face  of  it  to  be 
the  separate  note  of  A.  only,  cannot  be  declared 
on  as  the  joint  note  of  A.  and  B.,  though  given  to 
secure  a  debt  for  which  A.  and  B.  were  jointly 
liable.  Siffkin  v.  Walker,  3  Camp.  308  ;  8,  P,, 
Bfnly  V.  Lye,  15  East,  7. 

Directors  of  an  unregistered  joint-stock  com- 


pany called  ''The  Royal  Bank  of  Australia," 
issued  promissory  notes  at  five  years'  date,  in  the 
following  form  : — "  We,  directors  of  the  Boyal 
Bank  of  Australia,  for  ourselves  and  the  other 
shareholders  of  the  company,  jointly  and  severally 
promise  to  pay  200/.  for  value  received  on  accoont 
of  the  company."  (Signed  by  three  directors.) 
In  an  action  upon  the  note  against  two  directors, 
one  of  whom  had  signed  the  note,  and  fonr 
shareholders : — Held,  that  this  note  bound  the 
shareholders  jointly,  inasmuch  as  it  clearly  ex- 
pressed an  intention  that  they  should  be  jointly 
bound ;  though  it  professed  to  bind  them  sqxi- 
rately  also,  which  it  could  not  do.  Maclae  v. 
Sutlierland,  3  El.  &  BL  1  ;  2  C.  L.  R.  1320  ;  23 
L.  J.,  Q.  B.  229  ;  18  Jur.  942  ;  S.  P,  &  S.  C,  nom, 
Oalloway,  In  re,  18  Jur.  888. 

A.,  B.  &  C.  drew  a  cheque  for  500^.  on  a  bank- 
ing company,  C.  being  a  surety  for  A.  &  B.  :— 
Held,  that  this  was  a  joint  debt  and  could  not 
be  treated  as  a  joint  and  several  debt.  Oth^  v. 
Iveson,  3  Drew.  177  ;  24  L.  J.,  Ch.  654. 

Two  Payees  not  Partners — Indorsement  by  One 
only.] — If  a  bill  is  drawn  by  two,  payable  to  "  us 
or  our  order,"  and  subscribed  by  both,  though  not 
in  partnership,  they  make  themselves  fkartneisby 
the  form  of  the  bill,  to  the  effect  of  making  an 
indorsement  by  one  of  them  valid.  Carrick  v. 
Viekery,  2  Dougl.  663,  n. 

In  an  action  by  indorsee  against  acceptor  of  a 
bill,  payable  to  two  persons  not  partners,  and, 
when  accepted,  indorsed  by  one  of  those  persons 
in  the  name  of  both  ;  the  defendant  cannot  dis- 
pute the  regularity  of  this  indorsement.  Jomei 
V.  Radford,  1  Camp.  83,  n. 

On  Sepresentatlon,  or  on  Faith  of  others  Joia- 
ing.] — When  a  person  signs  a  note  on  a  repre- 
sentation that  others  are  to  join,  and  one  ^tef- 
wards  refuses  to  sign,  the  payee  cannot  recover 
against  the  person  who  signed  it,  unless  the  jury 
is  satisfied  that  such  person,  knowing  the  facts, 
and  being  aware  of  his  rights,  consented  to 
waive  his  objection.  Leaf  v.  Gibbi,  4  C.  &  P. 
466. 

A.  agreed  to  join  his  brother  in  a  note  for  his 
accommodation,  provided  B.  would  also  join.  A, 
accordingly  signed  an  instrument  in  the  form  of 
a  note,  a  blank  being  left  for  the  name  of  the 
payee.  B.  refused  to  join,  and  afterwajds  A.  s 
brother  delivered  the  imperfect  instrument  to  C. 
for  value,  representing  that  he  had  authority  to 
deal  with  it,  and  C.'s  name  was  inserted  as 
payee  : — Held,  that  C.  could  not  recover  on  this 
note  against  A.  Aivde  v.  Di^eon,  6  Ex.  869 ; 
20  L.  J.,  Ex.  295. 

A.,  as  surety  to  a  firm,  signed  a  joint  and 
several  bill,  on  the  faith  that  B.  would  join  as  a 
co-surety.  B.  never  signed  it ;  but  A.  was  after- 
wards compelled  to  pay  it  by  proceedings  at  law 
at  the  suit  of  an  indorsee.  One  of  the  firm  died, 
and  the  others  became  bankrupt : — Held,  that  the 
firm  were  not  entitled  to  avail  themselves  of  the 
bill,  and  were  liable  to  repay  the  amount  and  the 
costs  of  the  proceedings,  both  at  law  and  in 
equity.     Bicey,  Gordon,  11  Beav.  265, 

Payment  by  One.] — An  acknowledgment  by 
one  of  several  drawers  of  a  joint  and  sevexsd 
note  does  not  (since  19  &  20  Vict.  c.  97.  ai  14)t 
take  it  out  of  the  Statute  of  Limitations  as  against 
the  others.     Coohrill  v.  Sparke,  1  H.  &  C.  699 ; 
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32  L,  J.,  Ex.    118;  9  Jur.,  N.  S.  307;    7  L.  T. 
752. 

A  payment  by  one  of  several  makers  of  a 
joint  and  several  note  may  be  pleaded  by  any 
one  of  the  parties  as  a  payment  by  himself. 
Beaumont  v.  Greathead,  3  D.  &  L.  631  ;  2  C.  B. 
454;  15L.  J.,  C.  P.  130. 

Pleadings  in  Aetions  on.] — Action  by  A.  and 
B.,  payees  of  a  joint  and  several  note,  against  C, 
one  of  the  makers.  A  plea,  that  the  note  was 
made  by  B.,  0.  and  another,  and  that  C,  in  case 
A.  and  B.  were  to  recover  from  him  the  amount 
of  the  note,  would  be  entitled  to  call  on  B.  for 
contribution,  is  a  bad  plea,  as  being  no  answer  to 
the  action  upon  the  several  contract  by  C.  Bce- 
eham  v.  Smkh,  El.  Bl.  &  El.  442  ;  27  L.  J.,  Q.  B. 
257  ;  4  Jur.,  N.  S.  1018. 

Semble,  per  Lord  Campbell,  C.  J.,  that  even  if 
the  plea  had  been  good,  a  replication  that  A.  &  B. 
made  the  note  only  as  sureties  for  third  parties, 
would  have  been  a  good  answer.    lb. 

A  declaration  against  a  party,  as  maker  of  a 
note,  Is  supported  by  the  production  of  a  joint 
and  several  note  made  by  him  and  another  per- 
son.    BtUheck  V.  Jonettj  5  Jur.,  N.  S.  1317. 

In  an  action  against  one  of  several  makers  of 
a  joint  note,  or  one  of  several  drawers  of  a 
joint  bill,  if  it  is  stated  as  a  several  one  made 
by  one  alone,  the  objection  can  only  be  taken  by 
a  plea  in  abatement.  Evans  v.  LewiSj  1  B.  &  A. 
226. 

A  joint  and  several  note  of  A.  and  three  others 
may  be  set  off  against  a  claim  of  A.  in  an  action 
by  him  against  the  pavee  upon  a  money  demand. 
Owen  V.  Wilkingon,  5  C.  B.,  N.  S.  526  ;  28  L.  J., 
C.  P.  3  ;  5  Jur.,  N.  S.  102. 

What  Conititntes  a  Variance.] — The  non- 
joinder of  one  of  two  joint  drawers  of  a  bill,  is 
no  variance  in  an  action  by  an  indorsee  against 
the  other.     Wilson  v.  Reddall,  Gow,  161. 

Where  a  declaration  stated  a  bill  to  be  drawn 
npon  and  accepted  by  three  persons,  and  it  was 
proved  to  have  been  drawn  upon  and  accepted  by 
the  three  jointly  with  a  fourth  : — Held,  that  this 
was  no  variance.  Mountstephen  v.  Brooke.  1  B. 
&  A,  224. 


12.  Pabtnebs. 

Aeeeptanoe  in  Name  of  Firm.] — A  partner  has 
no  implied  authority  by  law  to  bind  his  co- 
partners by  his  acceptance  of  a  bill  except  by  an 
acceptance  in  the  true  style  of  the  partnership. 
Kirk  V.  Blurton,  9  M.  &  W.  284  ;  12  L.  J.,  Ex. 
117. 

Therefore,  where  a  firm  consisted  of  J.  B.  and 
C.  H.,  the  partnership  name  being  J.  B.  only, 
and  C.  H.  accepted  a  bill  in  the  name  of  J.  B.  & 
Co. :" — Held,  that  J.  B.  was  not  bound  thereby. 
Jh. 

Where  Thomas  Seymour  and  Sarah  Ayres  car- 
ried on  business  in  the  name  of  *'  Seymour  and 
Ayres,'*  and  Seymour  signed  a  note  "Thomas 
Seymour  and  Sarah  Ayres  :" — Held,  that  this 
was  a  sufficient  signature  in  the  name  of  the 
firm,  and  was  binding  upon  Ayres.  Xorton  v. 
Seymour,  3  C.  B.  792  ;  16  L.  J..  C.  P.  100  ;  11 
Jur.  312. 

A.,  who  was  a  cheesemonger  at  Woolwich,  car- 
ried on  at  Woolwich  the  hosiery  trade  in  partner- 
ship with  C,  bat  in  his  own  name.    C.  accepted, 


in  the  name  of  A.,  a  bill  drawn  for  goods  sup- 
plied to  the  partnership,  and  which  was  ad- 
dressed to  A.  at  Woolwich  : — Held,  that  the 
acceptance  was  binding  on  A.,  although  the  bill 
was  not  addressed  to  the  place  where  the  partner- 
ship business  was  carried  on.  Stephens  v.  Rey- 
nolds,  5  H.  &  N.  613  ;  2  F.  &  F.  147  ;  29  L.  J., 
Ex.  278  ;  2  L.  T.  222. 


ElFeet  of  iMisdeieription  ii   for  Jnry.] 


— ^Where  a  partner  accustomed  to  issue  notes 
on  behalf  of  the  firm,  indorsed  a  particular  note 
in  a  name  diflfering  from  that  of  the  partner- 
ship, and  not  previously  used  by  them,  which 
note  was  objected  to  on  that  account,  in  an  action 
upon  it  by  an  indorsee,  the  proper  question  for 
the  jury  is  whether  the  name  used,  though  in- 
accurate, substantially'  describes  the  firm,  or 
whether  it  so  far  varies  that  the  indorser  must 
be  taken  to  have  issued  the  note  on  his  own 
account  and  not  in  the  exercise  of-  his  general 
authority  as  partner.  Faith  v.  Richmond^  11 
A.  &  E.  339  ;  3  P.  &  D,  187. 

Effect  of  Person  holding  Himielf  out  at  being 
Partner.]^—  A.  employed  B.  to  manage  his  busi- 
ness, and  to  carry  it  on  in  the  name  of  B.  &  Co. ; 
the  drawing  and  accepting  bills  were  incidental 
to  the  carrying  on  of  such  business,  but  it  was 
stipulate<l  between  them  that  B.  should  not  draw 
or  accept  bills.  B.  having  accepted  a  bill  in  the 
name  of  B.  &  Co. : — Held,  that  A.  was  liable  on 
the  bill  in  the  hands  of  an  indorsee,  who  took  it 
without  any  knowledge  of  A.  and  B.  or  the  busi- 
ness. Edmunds  v.  Bushellj  1  L.  R.,  Q.  B.  97 ;  12 
Jur.,  N.  S.  332. 

Goods  having  been  ordered  by  E.,  were  in- 
voiced to  E.  &  Son,  and  a  bill  was  drawn  for  the 
price  on  E.  &  Son.  The  bill  was  accepted  in  the 
handwriting  of  the  son,  in  the  name  of  E.  & 
Son.  The  son  was  not  a  partner,  and  it  was 
alleged  that  he  accepted  the  bill  only  as  his 
father's  amanuensis  : — Held,  that  if  the  son  hafl 
so  conducted  himself  that  the  drawer  might 
reasonably  have  believed,  and  did  believe,  that 
he  was  a  partner,  he  was  liable  on  the  bilL  Our- 
mn/  V.  Ewins,  3  H.  &  N.  122;  27  L.  J.,  Ex. 
16*6. 

Authority  to  Draw,  Accept,  or  Indorse.  ]  — S. 
&  S.,  trading  in  that  name,  becoming  embar- 
rassed, executed  a  deed,  to  which  they  were  par- 
ties of  the  first  part,  certain  of  the  creditors,  as 
trustees,  of  the  second  part,  and  the  general 
scheduled  creditors  (among  whom  the  trustees 
were  named)  of  the  third  part.  The  deed  as- 
signed their  property  to  the  trustees,  and  em- 
powered the  trustees  to  carry  on  the  business, 
under  the  name  of  the  Stanton  Iron  Company, 
to  execute  all  contracts  and  instruments  neces- 
sary to  carry  it  on,  to  divide  the  net  income  to 
be  taken  among  the  creditors,  in  rateable  pro- 
portions (such  income  to  be  deemed  the  property 
of  S.  &  S.),  with  power  to  the  majority  of  the 
creditors,  assembled  at  a  meeting,  to  make  rules 
for  conducting  the  business,  or  to  put  an  end  to 
it  altogether  ;  and  after  the  debts  had  been  dis- 
charged, the  property  was  to  be  re-transferred 
by  the  trustees  to  S.  &  S,  Two  of  the  creditors, 
C.  &  W.,  were  named  among  the  trustees;  C. 
never  acted  ;  W.  acted  for  six  weeks,  and  then 
resigned.  Some  time  afterwards  the  other  trus- 
tees, who  continued  to  carry  on  the  business, 
became  indebted  to  H.,  and  gave  him  bills,  ao* 

3  F  2 
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ccpted  by  themselves  **  per  proc.  the  Stanton  Iron 
Company  :" — Held,  that  there  was  no  partner- 
ship created  by  the  deed,  and  that,  consequently 
C.  and  W.  could  not  be  sued  on  the  bills  as  part- 
ners in  the  company.  Cox  v.  Ulckmany  8  H.  L. 
Cas.  268  ;  9  C.  B.,  N.  B,  847  ;  30  L.  J.,  C.  P.  125  ; 
7  Jur.,  N.  8.  165. 

Held,  also,  that  they  could  not  be  sued  for 
goods  sold  and  delivered,  there  being  no  dis- 
tinction upon  the  question  of  liability  between 
the  bills  and  the  cousideration  for  which  they 
were  given.     lb. 

Four  mercantile  firms,  each  of  whom  carried 
on  a  Bcparate  trading  business  of  its  own,  agreed 
to  carrj'  on  jointly  a  particular  trade  which  had 
been  theretofore  carried  on  by  the  Adansonia 
Fibre  Company,  one  of  the  four  firms,  alone. 
The  agreement  between  the  four  firms  provider! 
that  the  business  should  be  carried  on  under  the 
style  of  the  Adansonia  Fibre  Company,  who 
were  to  keep  separate  books  for  the  purpose,  and 
that  each  party  to  the  agreement  should  be  liable 
in  resjKict  of  the  business  in  proix)rtion  to  his 
share  in  the  undertaking,  and  in  the  event  of 
being  under  cash  advance  he  should  receive 
interest  for  the  same  ;  but  it  was  "  understood 
and  agreed,  that  the  finance  of  the  business  be 
carrieci  on  by  acceptances  of  the  several  parties 
interested  as  may  from  time  to  time  be  ar- 
ranged."' The  association  was  known  to  the 
members  as  the  Adansonia  Fibre  Company,  but  its 
name  and  existence  were  kept  secret.  In  order  to 
raise  money  for  the  purposes  of  the  business  bills 
of  exchange  drawn  by  M.,  one  of  the  firms,  upon 
each  of  the  other  three,  were  accepted  by  them, 
and  were  discounted  by  bankers,  the  money  thus 
obtained  being  applied  to  the  purposes  of  the 
joint  bueiness.  The  bankers  were  ignorant  of  the 
existence  of  the  association.  An  order  was  after- 
wards made  to  wind  up  the  association,  as  an  un- 
registered partnership  consisting  of  more  than 
seven  members : — Held,  that  only  those  of  the 
firms  whose  names  appeared  upon  the  bills  of 
exchange  were  liable  in  respect. of  them,  and 
that  consequently  the  holders  of  the  bills  could 
not  prove  upon  them  in  the  winding-up.  Adan- 
ami  a  Fibre  Company,  In  re,  MiUis  Claim,  9 
L.  R.,  Ch.  635  ;  43  L.  J.,  Ch.  732  ;  31  L.  T.  9  ;  22 
W.  R.  889.     Reversing  30  L.  T.  776. 

The  acceptor  of  a  bill  drawn  in  the  name  of  a 
firm,  without  the  authority  of  one  of  its  mem- 
bers, to  the  order  of  the  firm,  is  not  estopped 
from  disputing  the  indorsement  on  the  ground 
that  the  same  member  of  the  firm  did  not  give 
his  authority.  Garland  v.  Jacomb,  8  L.  R^,  Ex. 
216  ;  28  L.  T.  877  ;  21  \V.  R.  868— Ex.  Ch. 

B.,  a  member  of  the  firm  of  W.  and  B.,  attor- 
neys and  solicitors,  drew  and  indorsed  for  value 
to  the  plaintiff  in  the  partnership  name,  a  bill  of 
exchange  pjiyable  to  the  order  of  \V.  and  B., 
which  the  defendant  accepted  without  considera- 
ti<m.  The  indorsement  was  in  respect  of  an  en- 
tirely private  matter  of  business  between  B.  and 
the  plaintiff,  unconnected  with  partnership  pur- 
poses ;  B.  had  no  authority  from  W.  either  to 
draw  or  indorse  the  bill.  In  an  action  by  the 
indorsee  against  the  acceptor,  he  having  tra- 
versed the  indorsement : — Held,  that  he  was  not 
estopped  from  shewing  that  there  had  been  no 
indorsement  in  fact  by  the  firm.    lb. 

A  partner  has  no  implied  authority  to  bind  his 
firm  by  issuing  acceptances  in  blank.  Hogarth 
V.  Lai  haw,  3  Q.  B.  D.  643  ;  47  L.  J.,  Q.  B.  339 ; 
39  L,  T.  75  ;  26  W.  R.  388— C.  A. 


F.,  of  the  firm  of  L.  k  Co.,  gave  an  accept- 
ance purporting  to  be  made  by  the  firm,  with  a 
blank  for  the  name  of  the  drawer.  C.  gave  it 
to  H.  for  value.  H.  filled  up  the  bill,  putting 
the  name  of  his  firm,  H.  &  Co.,  as  drawers,  and 
indorsed  it  to  himself,  knowing  when  he  did  so 
that  F.  had  no  authority  to  accept  the  bill  :— 
Held,  that  L.  &  Co.  were  not  liable  on  the  bill  at 
the  suit  of  H.    lb. 

Semble,  that  a  bon&  fide  holder  for  value  to 
whom  the  bill  had  come  in  a  perfect  state  would 
have  been  entitled  to  sue.    lb. 

The  defendants  were  partners  for  the  purpose 
of  working  a  coal  mine.  Two  of  them  conducted 
the  business  of  the  colliery.  The  firm  being  in 
debt,  and  two  actions  having  been  broaght 
against  them,  the  managing  partners  borrowed 
of  the  plaintiff,  upon  the  credit  of  the  firm, 
money  for  the  purpose  of  settling  these  actions, 
and  accepted,  in  the  name  of  the  firm,  a  bill 
drawn  by  him  on  them.  The  partnership  deed 
contained  a  clause,  that  if  any  partner  should 
for  his  own  use,  or  for  any  other  purpose  than 
the  immediate  use  of  the  partnership,  draw, 
accept,  or  indorse  any  bill  of  exchange  in  the 
name  of  the  firm,  the  others  might  determine  his 
interest  in  the  partnership : — Held,  that  the  man- 
aging partners  had  authority  to  bind  the  partner- 
ship by  borrowing  the  money,  and  accepting  the 
bill.  Broum  v.  Kidger,  3  H.  &  N.  853  ;  28  L.  J., 
Ex.  66. 

Two  partners  carried  on  business  as  brokers, 
under  an  agreement  that  they  were  to  get  orden: 
on  commission  and  divide  the  expenses.  One  of 
them  travelled  for  orders,  and  having  incomxl 
expenses,  drew  a  bill  for  the  first  time  in  the 
partnership  name,  to  raise  funds  to  execute  an 
order.  The  other  partner  accepted  it,  but  before 
it  was  issued  countermanded  the  authority  to 
negotiate  it,  and  it  was  negotiated  without  his 
knowledge  : — Held,  that  the  mere  partnership 
did  not  render  him  liable  upon  it.  Yatet  v. 
Dalton,  28  L.  J.,  Ex,  69. 

A  bill  accepted  in  the  name  of  a  firm,  in  the 
hands  of  a  bon&  fide  holder,  is  valid  against  the 
firm,  although  the  partner  who  accepted  had  no 
authority  to  do  so  and  his  doing  so  was  fnodu- 
lent.     Wiseman  V.  Boston,  8  L.  T.  637. 


In  Case  of  Firm  of  Sclioiton.]— The  im- 


plied authority  of  one  partner  to  bind  another 
by  a  note  or  bill  is  confined  to  partnerships  for 
the  purpose  of  trade.  Uedley  v.  Bainbrliyt.  3 
Q.  B.  316  ;  2  a.  &  D.  483 ;  6  Jur.  853. 

One  of  two  attorneys  in  partnership  has  no 
implied  authority  to  bind  his  partner  by  a  note 
in  the  name  of  the  firm,  though  given  for  their 
debt,  as  for  money  handed  to  the  firm  by  a  client 
to  be  laid  out  on  mortgage.    lb. 

L.,  a  partner  in  a  firm  carrying  on  the  business 
of  solicitors,  gave,  without  the  knowledge  of  his 
|)artners,  a  note  in  the  joint  name  of  the  firm,  as 
security  for  a  sum  of  money  advanced  to  him  by 
C,  and  applied  the  money  to  his  own  private  use. 
The  partners  filed  a  bill  in  equity  agamst  C.  and 
L.  for  the  delivery  up  of  the  note  : — Held,  that 
the  note  was  not  binding  on  the  partners,  cither 
as  between  them  and  L.,  or  as  between  them 
and  C.  Smith  v.  Coleman,  7  Jur.  1052.  Set 
also  SoLICITOB. 


Drawing  poit-dated  Cheque.]— A  po^- 
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dated  cheque,  put  into  circulation  with  the  ex- 
press intention  of  its  being  held  over  till  a 
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subsequent  day,  is  for  all  practical  purposes  a 
bill  of  exchange  ;  and,  therefore,  one  member  of 
a  firm  of  attorneys  cannot  bind  the  firm  by 
drawing  a  post-dated  cheque  in  the  name  of  the 
firm  without  authority  for  purposes  unconnected 
with  the  partnersliip  business.  Forster  v.  Mack- 
n>th,  2  L.  R.,  Ex.  163  ;  36  L.  J.,  Ex.  94  ;  16  L.  T. 
23  ;  15  W.  R.  747. 

Liability  of  Setiring  Partner.  1— A  party  who 
had  been  a  member  of  a  trading  firm,  non- 
resident, and  in  general  not  taking  any  osten- 
sible part  in  its  affairs,  retiring,  but  giving  no 
notice  of  his  retirement,  is  liable  for  bills  after- 
wards discounted  to  the  managing  partner  in  the 
ordinary  way,  and  for  the  purposes  of  the  firm. 
Western  Bank  of  Scotland  v.  Xccdclly  1  F.  &  F. 
464. 

Authority  of  new  Firm  to  bind  old  Firm.] — 

A  new  firm  has  not  authority  to  bind  the  old 
firm  without  the  authority  of  the  retiring  mem- 
bers, by  acceptances  in  its  name  for  the  debts  of 
the  old  firm  ;  but  when  such  an  acceptance  has 
been  given  in  renewal  of  a  bill  given  by  the  old 
firm,  the  liability  of  the  retiring  members  on  the 
old  bill  remains.    Spcnceley  v.  Greenwood^  1  F. 

6  F.  297. 

Aooeptanoe  by  Partner  **for  Company  and 
Self."] — ^A  bill  drawn  upon  and  addressed  to  the 
Milfora  Spinning  Company  as  the  drawees  was 
accepted  by  F.  Malcolmson,  one  of  the  partners, 
*•  for  the  Milford  Spinning  Company  and  self  :  " 
— Held,  that  the  acceptance  did  not  entitle  the 
drawer  to  be  paid  out  of  the  separate  estate  of 
F.  Malcolmson  in  a  suit  for  administration  of 
his  assets.  Malcolmnon  v.  MalcolmM/i^  1  Ir.  L. 
B.,  Ch.  D.  228. 

Given  or  taken  in  Fraud  of  Partnership.] — 

Where,  to  an  action  upon  an  acceptance  pur- 
porting to  be  in  the  name  of  the  firm,  and  given 
in  their  ordinary  style  and  description,  they  deny 
the  acceptance,  and  prove  that  the  acceptance 
was  given  by  one  partner  in  fraud  of  the  firm, 
such  proof  does  not  call  upon  the  holder  to  shew 
that  he  gave  consideration  for  the  bill,  unless 
the  evidence  of  the  defendant  affects  him  with 
knowledge  of  the  fraud.  Mungrave  v.  DrakCy 
D.  &  M.  347  ;  5  Q.  B.  185  ;  13  L.  J.,  Q.  B.  16  ; 

7  Jut.  1015. 

In  an  action  by  indorsee  against  members  of  a 
firm  on  a  bill  accepted  in  the  name  of  the  firm, 
upon  its  being  proved  that  the  acceptance  was 
by  one  of  the  partners  in  fraud  of  the  partner- 
ship and  contrary  to  the  partnership  articles, 
the  onus  is  cast  on  the  holder  of  the  bill,  of 
shewing  that  he  gave  value.  Ilogff  v.  SkeeUy 
18  C.  B.,  N.  S.  426;  34  L.  J.,  C.  P.  163  ;  11 
Jur.,  N.  S.  244  ;  12  L.  T.  709  ;  13  W.  R. 
383. 

A  bill  drawn  by  a  partner  in  the  name  of  his 
firm,  indorsed  by  him  also  in  such  name  to  him- 
self, and  discounted  at  his  private  bankers,  for 
his  own  account,  cannot  be  proved  against  the 
joint  estate  of  the  firm,  unless  he  had  authority 
from  partners  to  act  to  he  did,  with  regard  to 
the  bill,  or  unless  the  proceeds  have  actually 
been  applied  to  partnership  purposes,  and  the 
firm  is  indebted  to  his  private  account  to  an 
amount  to  cover  the  amount  of  the  bill.  Bar- 
ItTigton  and    Stockton  Banking  Company^  Ex 


parte^  Riclicit^  In  re,  34  L.  J.,  Bk.  10  ;  11  Jur., 
N.  S.  122  ;  12  L,  T.  372 ;  13  \V.  R.  335. 

Liability  of  Partner  aeeepting  Individually.  1 

— One  who  individually  accepts  a  bill,  addressed 
to  a  firm  of  which  he  is  a  member,  is  individu- 
ally liable  thereon.     Owen  v.  Van  Untfty  10  C. 

B.  318  ;  20  L.  J.,  C.  P.  61. 

BTon-Liability  of  Partner  where  the  Name  of 
the  Firm  is  an  Individual.] — If  the  name  of  a 
partnership  firm  be  merely  the  name  of  an  indi- 
vidual partner,  proof  that  he  signed  such  name 
to  a  bill  of  exchange  is  not  enough  to  make  the 
firm  liable  on  the  bill.  To  establish  the  liability, 
the  holder  of  the  bill  must  further  prove  that 
the  signature  was  put  to  it  by  the  authority  and 
for  the  purposes  of  the  firm.  TorkMre  Bank- 
ing Company  v.  Beatnon  (1)  ;  Leeds  and  County 
Banking  Company  v.  Beatson  (2),  4  C.  P.  D. 
204  ;  48  L.  J..  C.  P.  428  ;  40  L.  T.  654  ;  27  W.  R. 
911. 

Evidence  to  shew  Authority  of  Partner.] — If 
a  bill  or  note  is  drawn,  accepted  or  indorsed,  by 
one  of  two  persons  who  are  partners  in  a  busi- 
ness which  is  not  a  trade  (e.  g.  as  attorneys),  in 
the  name  of  the  firm,  and  the  partner,  who  did 
not  write  the  name  of  the  firm,  by  his  plea  denies 
the  drawing,  acceptance,  or  indorsement,  the 
plaintiff  must  give  evidence  of  the  authority  of 
the  other  partner  to  draw,  accept  or  indoi-se  in  the 
name  of  the  firm  ;  but  in  the  case  of  a  commer- 
cial firm  this  is  not  necessary,  as  there  is  a 
general  authority.  Levy  v.  Pyne,  Car.  &  M. 
453. 

One  who  takes  from  a  member  of  a  trading 
firm,  in  satisfaction  of  his  separate  debt,  a  nego- 
tiable security  in  the  name  of  the  partnership, 
is  bound  to  shew  that  it  was  accepted  or  indorsed 
with  the  concurrence  of  the  other  parties.  Lever- 
gon  V.  Lane,  13  C.  B.,  N.  S.  278  ;  31  L.  J.,  C.  P. 
10  ;  9  Jur.,  N.  S.  670  ;  7  L.  T.  326  ;  11  W.  B.  74. 

Pleadings  in  Actions  against.] — In  an  action 
against  two  as  acceptors  of  a  bill  drawn  on  them, 

C.  pleaded  that  he  and  the  other  defendant  were 
partners,  and  as  such  had  accepted  bills  for  part- 
nership purposes ;  that  the  other  defendant  ac- 
cepted tne  bill  in  question  in  the  name  of  the 
co-partnership,  in  fraud  of  him,  C,  and  not  for 
the  partnership,  but  for  his  own  private  pur- 
poses, and  without  the  consent  of  G.,  and  that 
there  never  was  any  consideration  of  value 
received  by  C.  for  the  acceptance  or  the  payment 
thereof ;  and  that  the  plaintiff,  at  the  times  of 
drawing  and  accepting  the  bill,  had  notice  of  all 
the  premises :— Held,  that,  as  the  plea  alleged 
notice  to  the  plaintiff  at  the  very  time  when  the 
bill  was  accepted,  the  implied  authority  of  his 
co-partner  to  bind  C.  by  the  acceptance  did  not 
exist  as  to  ihe  particular  bill,  and  that  the  plea 
contained  no  confession  of  the  acceptance  in 
fact,  and  was  therefore  bad  as  an  argumentative 
traverse  of  the  acceptance  by  C.  alleged  in  the 
declaration.  Jimeg  v.  Corhett,  2  Q.  B.  828 ;  2 
G.  &  D.  308  ;  6  Jur.  778. 

A  plea  by  one  of  the  three  partners  sued  upon 
a  bill  that  it  was  accepted  in  violation  of  the 
terms  of  the  partnership  deed,  and  for  a  private 
debt  of  one  of  the  partners,  amounts  to  an  argu- 
mentative denial  of  the  acceptance.  Grant  v. 
Enthoven,  1  Ex.  38?  ;  17  L,  J.,  Ex.  70. 
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IV.     FOREIGN  BILLS  AND  NOTES. 

Drawn  in  Seta.] — An  indorsee  of  a  foreign 
bill,  drawn  in  sets,  cannot  maintain  an  action 
for  the  other  sets  against  an  intermediate  iii- 
dorscr  who  has  them  not.  Pinard  v.  Klock- 
mann.  3  6.  &  S.  388  ;  32  L.  J.,  Q.  B.  82  ;  9  Jur., 
N.  S.  599  ;  7  L.  T.  625  ;  11  W.  R.  260. 

A  foreign  bill  was  made  in  four  parts  by  A.,  and 
was  indoraed  by  the  payee  to  B,,  who  indorsed  to 
the  defendants,  who  mdorsed  to  C,  who  indorsed 
to  the  plaintiff.  The  first  of  the  four  parts  only 
came  into  the  possession  of  the  plaintiff,  and  he 
having  lost  that  part  brought  an  action  against 
the  defendants  for  not  delivering  over  the  other 
part.  Only  the  first  part  had  ever  come  into  the 
possession  of  the  defendants,  nor  were  they  able 
to  obtain  possession  of  the  others  : — Held,  that 
no  action  would  lie  against  them,  as  there  was 
no  obligation  upon  them  to  hand  the  other  parts 
to  the  plaintiff.    Ih, 

By  an  agreement  under  seal,  the  defendant 
agreed  to  pay  the  plaintiff  a  sum  of  money  by 
instalments,  and  the  plaintiff  agreed  to  deliver 
up  to  the  defendant  certain  bills  of  exchange 
mentioned  in  a  schedule,  provided  that  if  the 
plaintiff  should  not,  before  the  last  instalment 
became  due,  deliver  to  the  defendant  the  bills 
mentioned,  the  payment  should  be  postponed 
until  their  delivery.  The  bills  were  foreign  bills 
drawn  on  the  defendant  in  sets  of  three  : — Held, 
that  the  plaintiff  did  not  perform  his  contract 
by  delivering  to  the  defendant  one  part  of  each 
of  the  bills  so  drawn.  Kearney  v.  West  Granada 
Gold  a7id  Silver  Mining  Company^  1  H,  &  N, 
412  ;  26  L.  J.,  Ex.  16. 

A  drawee  (who  was  also  payee)  of  a  foreign 
bill  drawn  in  three  parts,  accepted  and  indor^ 
one  part  to  a  creditor,  to  remain  in  his  hands 
until  some  other  security  was  given  for  it ;  and 
afterwards  accepted  and  indorsed  another  part 
for  value  to  a  third  person.  The  acceptor  sub- 
stituted another  security  for  the  part  first  ac- 
cepted, whereupon  it  was  given  up  to  him  : — 
Held,  that  the  holder  of  the  part  secondly  ac- 
cepted was  entitled  to  recover  on  the  bill  against 
the  acceptor.  Holdftcorth  v.  Hunter^  10  B.  & 
G.  449  ;  6  M.  &  R.  393. 

Held,  also,  that  the  acceptor  would  have  been 
liable  on  the  part  secondly  accepted,  even  if  the 
first  part  had  been  indorsed  and  circulated  un- 
conditionally.   Ih, 


Bning  on.] — A  holder  may  recover  in  an 
English  court  on  a  bill  drawn  in  France  on  a 
French  stamp,  though,  in  consequence  of  its 
not  being  in  the  form  required  by  the  French 
code,  he  had  failed  in  an  action  which  he  had 
brought  on  it  in  France.  Wynne  v.  Jadtaon^  2 
Russ.  351. 

As  by  the  law  of  France  an  indorsement  in 
blank  does  not  transfer  any  property  in  a  bill, 
the  holder  of  a  bill  drawn  in  that  country,  and 
indorsed  there  in  blank,  cannot  recover  against 
the  acceptor  in  the  courts  of  this  country.  Trim.' 
bey  V.  Vignier,  I  Bing.  N.  C.  151  ;  4  M.  &  Scott, 
695  ;  6  C.  &  P.  26. 

A  bill  payable  in  France,  though  drawn  in 
England,  is  a  foreign  bill,  and  notice  of  dis- 
honour according  to  the  French  law  is  sufficient. 
Hinchfeld  v.  Smith,  1  L.  R.,  C.  P.  340  ;  36 
L.  J.,  C.  P.  177  ;  12  Jur.,  N.  L.  523. 
A  merchant  resident  in  Norway,  and  not  a 


British  subject,  drew  in  Norway  his  bill  at  foni 
months  on  E.  in  this  country,  and  after  indorsing 
it  to  the  order  of  D.,  sent  it  by  post  to  D.  in 
London,  who  indorsed  it  to  the  plaintiff  in  Lon- 
don : — Held,  that  there  was  not  a  cause  of  action 
which  arose  in  this  country,  nor  a  breach  of  a 
contract  made  within  it,  and  that  therefore  the 
plaintiff  could  not  sue  the  foreign  merchant  in 
this  country  on  the  bill  under  15  &  16  Vict  c 
76,  ss.  18,  19.  Siehel  v.  Borch,  2  H.  &  C.  954 ; 
33  L.  J.,  Ex.179. 

If  the  remitter  of  a  foreign  bill  receives  credit 
from  the  drawer  till  foreign  post  day,  and  the 
payee  gives  the  remitter  full  consideration,  bat 
the  remitter  does  not  pay  the  drawer,  the  payee 
may  maintain  his  action  against  the  drawer, 
although  the  drawer  has  never  received  any 
consideration.  Munroe  v.  Bordier,  8  C.  B.  862 ; 
19  L.  J.,  C.  P.  133. 

H.  W.  &  Co.,  American  merchants,  were  in- 
debted to  P.  &  Co.,  of  Paris,  and  C.  &,  Co.,  of 
London,  and  being  pressed  for  payment  by  P.  k 
Co.,  remitted  funds  to  C.  &  Co.,  which  paid  and 
overpaid  them,  with  a  direction  to  remit  the 
balance  to  P.  &  Co.  in  Paris.  In  order  so  to 
do,  C.  &  Co.  bought  in  London,  in  the  ordinary 
course  of  business,  a  bill  on  Paris,  drawn  by  M. 
&  Co.  to  the  order  of  C.  k  Co.,  to  be  remitted  at 
once  to  Paris,  but  to  be  paid  for  by  C.  &  Co.  on 
the  next  foreign  post  day.  The  bill  was  so  re- 
mitted, but  before  the  next  foreign  post  day,  C. 
k  Co.  failed,  and  thereupon  M.  k  Co.  refused  to 
pay  the  bill.  P.  k  Co.  were  afterwards  paid  by 
H.,  W.  k  Co.  in  full.  In  an  action  by  P.  k  Ca, 
on  behalf  of  H.,  W.  k  Co..  against  M.  k  Co.,  on 
the  bill : — Held,  that  P.  k  Co.  were  entitled  to 
recover ;  for  if  the  action  was  to  be  considered 
personally  theirs,  they  were  holders  for  value 
of  the  bill ;  and  if  not  theirs,  but  really  the 
action  of  H.,  W.  k  Co.,  C.  k  Co.  were  only  cor- 
respondents of  H.,  W.  k  Co.  to  remit  the  bill, 
and  not  their  agents  to  pledge  their  credit  for 
the  price  of  the  bill.  Poirier  v.  Morris,  2  EL  & 
Bl.  89  ;  22  L.  J.,  Q.  B.  313  ;  17  Jur.  1116. 

A  bill  drawn,  acccptol  and  payable  in 
England,  was  indorsed  in  France  accoiding  to 
English  law,  but  not  according  to  the  law  of 
France.  The  drawer,  who  was  the  indorser,  and 
the  indorsee  were,  when  the  bill  was  made  and 
indorsed,  subjects  of  France,  resident  and  domi- 
ciled there  : — Held,  that  the  contract  of  the  ac- 
ceptor most  be  governed  by  the  law  of  England, 
and  therefore  the  indorsee  could  maintain  an 
action  in  England  against  the  acceptor.  Lehfl 
V.  Tuclter,  3  L.  R.,  Q.  B.  77  ;  37  L.  J.,  Q.  B.  46 ; 
17  L.  T.  244  ;  16  W.  R.  338  ;  8  B.  &  S.  830. 

But  a  bill  was  drawn  in  France  upon  and  ac- 
cepted in  London,  and  indorsed  in  France,  but 
not  so  as  to  convey  to  the  indorsee  according  to 
the  French  law  any  property  in  or  right  to  BOfi 
upon  the  bill  there  in  his  own  name: — Held, 
that  the  acceptor  was  not  liable  to  an  action  in 
this  country  at  the  suit  of  the  indorsee.  Brad* 
lavgh  V.  Be  Bin,  3  L.  R.,  C.  P.  538  ;  37  L,  J. 
0.  P.  318  ;  18  L.  T.  904  ;  16  W.  R.  1128. 


BTotds.] — ^A  foreign  note  is  transferable  in 
England  by  an  indorsement,  by  virtue  of  3  &  4 
Ann.  c.  9.  Bentley  v.  Korthousey  M.  &  M.  66 ; 
S.  P.,  Miln  V.  Graham,  I  B.  &  C.  192  ;  2  D.  &  B. 
293  :  Splitgerber  v.  Kohn,  1  Stark.  125. 

A  note  payable  to  the  bearer,  made  in  England, 
is  tran^erable  by  delivery  in  a  foreign  oountiy. 


1613 


BILLS   OF  EXCHANGE,  Sec— Alteration  of. 


1614 


De  la  Chaumette  v.  Bank  of  England^  2  B.  &  Ad. 
385. 

Stamping.]— >S;!r  ante,  II. 


V.  ALTERATION   OF. 
1.  When  Considered  as  Issued. 

So  u  to  require  fresh  Stamp.] — Before  it  is 
negotiated,  an  instrument  altered  from  a  note  to 
a  bill  is  valid  without  a  fresh  stamp.  Webber  t. 
Maddocks,  3  Camp.  1. 

In  a  joint  and  several  note  by  three,  after  two 
had  signed,  the  third,  before  he  signed,  caused 
the  words  "  on  account  of  club  held  at  Mr.  Daniel 
Duffield's,"  to  be  introduced  "after  value  re- 
ceived :  " — Held,  that  as  the  note  was  not  com- 
plete until  the  third  signed  it,  the  alteration  did 
not  render  a  fresh  stamp  necessary.  Wright  v. 
InslMwoT  Kinshaw,  1  D.,  X.  S.  802  ;  6  Jur..857. 
See  Awde  v.  Dixon,  6  Ex.  869  ;  20  L.  J.,  Ex. 
295. 

One  having  made  and  signed  a  promissory 
note  handed  it  to  a  third  person,  the  payee  being 
present ;  but  before  it  was  given  to  the  payee,  it 
was  altered  by  the  consent  of  all  parties  : — Held, 
that  this  giving  it  to  the  third  person  was  not  an 
issuing  of  it,  and  that  it  did  not  require  a  new 
stamp.    Sfierrington  v.  Jermyn,  3  C.  &  P.  374. 

An  alteration  of  a  bill  or  note,  so  as  to  make  a 
new  stamp  necessaiy,  is  not  material,  until  it  is 
in  the  hands  of  some  one  who  is  entitled  to  claim 
payment,  even  though  it  is  accepted  and  in- 
dorsed. Downes  v.  Ilichardion,  5  B.  &  A.  674  ; 
1  D.  d:  R.  332. 

Acoonunodation  Aooeptances.] — An  accommo- 
dation bill  is  not  issued  until  it  is  in  the  hands 
of  some  person  who  is  entitled  to  treat  it  as  a 
security  available  in  law,    2  b. 

An  accommodation  bill,  payable  to  the 
drawers  own  order,  cannot  be  altered  after 
acceptance  and  an  attempt  to  negotiate  it, 
though  before  it  is  actually  negotiated.  CalveH 
V.  Roberts,  3  Camp.  343.  ^ 

If  accommodation  acceptances  are  exchanged, 
after  an  alteration  in  the  date,  made  with  the 
consent  of  all  parties,  but  without  a  fresh  stamp, 
it  is  sufficient  to  render  the  bills  invalid.  Card- 
uxU  V.  Martin,  9  East,  190  ;  1  Camp.  79, 180. 

An,  accommodation  bill  altered  in  its  date 
be^re  negotiation,  with  the  consent  of  the 
parties,  does  not  require  a  new  stamp  ;  and 
therefore,  if  it  is  in  the  hands  of  a  bonft  fide 
holder  for  a  valuable  consideration,  the  acceptor, 
who  has  assented  to  such  alteration  before  the 
bill  became  due,  cannot  avail  himself  of  such  an 
objection.  Downes  v.  Riehardsonj  1  D.  &  R. 
332  ;  6  B.  &  A.  674. 

2.  When  Material. 

Generally.]— To  make  a  bill  or  note  void,  the 
alteration  must  be  in  a  material  part,  as  in  the 
sum  or  date.    Trapp  v.  Spearman,  3  Esp.  67. 

But  the  insertion  of  words  in  a  bill  which  do 
not  affect  the  responsibility  of  the  parties  will 
not  vitiate  it.    Marson  v.  Petit,  1  Camp.  82,  n. 

The  addition  to  a  note  of  words  which  cannot 
prejudice  anv  person  does  not  destroy  its  validity. 
Aldaw  V.  Cornwall,  3  L.  R.,  Q.  B.  573  ;  37  L.  J., 
Q.  B.  201  ;  9  B.  &  8.  607. 

The  words  ^*  on  demand  "  were  added  to  a  note 


without  the  knowledge  of  the  maker,  after  it  had 
been  delivered  to  the  payee : — Held,  that  the 
maker  was  not  discharged  from  his  obligation  to 
pay  it,  as  the  words  only  added  what  the  law 
would  have  supplied  or  intended.     lb. 

Where  the  words  "  or  order  "  have  been  added 
by  the  drawer  subsequently  to  his  indorsement ; 
it  neither  vitiates  the  bill  nor  makes  a  new 
stamp  necessary.    Kershaw  v.  Cox,  2  Esp.  246. 

Seetifying  Form  of  Instrument.]— A  bill  of 
exchange  was  intended  to  be  drawn*  by  the  de- 
fendant, and  given  to  the  plaintiff  in  renewal  of 
a  former  bill,  but  by  mistake  the  name  of  the 
plaintiff  appeared  as  drawer.  To  an  action  on 
the  bill,  the  defendant  pleaded  that  the  name 
of  the  plaintiff  appeared  as  the  drawer  thereof. 
The  plaintiff  filed  a  replication  stating  that  the 
plaintifl's  name  was  inserted  in  the  bill  by  mis- 
take ;  and  the  defendant  joined  issue  upon  this 
replication.  Before  trial  the  plaintiff  instituted 
a  suit  in  equity  to  rectify  the  bill  by  striking  out 
her  name.  A  demurrer  by  the  defendant  to  her 
bill  of  complaint  was  overruled.  Dniiff  v. 
Parker,  6  L.  R.,  Eq.  131  ;  37  L.  J.,  Ch.  241  ;  18 
L.  T.,  46  ;  16  W.  R.  557. 

Ai  to  Place  where  Payable.]— In  an  action  by 
payee  against  acceptor,  it  appeared  that  the  bill 
nad  originall}'  been  accepted,  payable  at  his  own 
house  in  King's-road,  Chelsea ;  but  six  weeks 
after  the  delivery  of  the  bill  to  the  plaintiff,  the 
acceptor,  at  the  request  of  the  plaintiff,  altered 
the  description,  by  making  it  payable  *'  at 
Bland's,  Great  Surrey-street,  Blackfriars :"  — 
Held,  that  this  alteration  was  immaterial.  WaU 
ter  V.  Cubley,  2  C.  &  M.  161  ;  4  Tyr.  87. 

So,  an  alteration  by  the  payee,  by  making  the 
bill  payable  at  a  particular  place,  after  accept- 
ance and  whilst  it  remained  in  his  hands,  is 
immaterial.  Jacobs  v.  Hart,  6  M.  &  S.  142  ; 
2  Stark.  45  ;  S,  P.,  Stevens  v.  Lloyd,  M.  &  M. 
292. 

A  bill  having  been  accepted  generally,  t^ie 
drawer  added  the  words,  "  payable  at  Mr.  B.'s, 
Chiswell-street,"  without  the  consent  or  know- 
ledge of  the  acceptor  : — Held,  a  material  altera- 
tion, and  that  it  discharged  the  acceptor.  Cowie 
V.  IlaUall,  4  B.  &  A.  197  ;  3  Stark.  36. 

So  also  since  the  1  &  2  Geo.  4,  c.  78.  Afackin- 
tosh  V.  Hay  don,  R.  &  M.  362  ;  S.  P.,  Dtsbrowe  v. 
Wetherby,  1  M.  &  Rob.  438 ;  6  C.  &  P.  758  ;  Tay- 
lor V.  Moseley,  lb.  437  ;  Culvert  v.  Baker,  4 
M.  &  W.  417  ;  7  D.  P.  C.  17. 

So  where  a  bill  was  altered  without  the  privity 
of  the  acceptor  after  it  was  in  circulation,  by  the 
addition  to  the  acceptance  in  the  common  form 
of  the  words  "  payable  at  the  Bull  Inn,  Aldgate," 
and  afterwards  indorsed  to  the  plaintiff  for  value, 
who  took  it  bon&  fide  and  without  knowledge  of 
the  alteration  :  —  Held,  a  material  alteration, 
which  discharged  the  acceptor.  Burchjield  v. 
Moore,  3  El.  &  Bl.  683  ;  2  C.  L.  R.  1308  ;  22 
L.  J.,  Q.  B.  261  ;  18  Jur.  727. 

The  giving  an  acceptance  in  blank  on  a 
stamped  piece  of  paper  to  a  person  for  a  valuable 
consideration,  it  being  arranged  that  he  should 
fill  it. up  with  a  sum  agreed  upon  covered  by  the 
stamp,  conveys  no  authority  to  him  except  to 
draw  a  bill  on  it  with  a  general  acceptance ;  and 
his  inserting  a  particular  place  of  payment  be- 
fore the  signature  of  the  acceptor  is  equivalent 
to  a  material  alteration,  and  vitiates  the  accept- 
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ance.     I/anbury    v.  Lavctt,  18    L.  T.  366;    16 
W.  R.  795. 

Amoont.] — A  bill  was  drawn  in  Paris  for 
cent  vin^t-tjuatre  livrcs  sterling  et  deux  pence 
upon,  and  was  accepted  by  B.  in  London,  for 
1227.  0*.  2//.,  and  returned  without  altering  the 
words  in  the  body  of  the  bill.  When  produced 
at  the  trial,  the  word  *'  quatre  "  had  a  line  drawn 
through  it,  and  it  was  altered  to  make  it  con- 
formable to  the  acceptance  :— Held,  that  the 
alteration  did  not  vacate  the  bill,  inasmuch  as  it 
appeared  to  have  been  made  with  the  consent  of 
the  acceptor,  and  in  accordance  with  the  original 
intention  of  the  parties.  Hamelin  v.  Bruch, 
9  Q.  B.  306  ;  15  L.  J.,  Q.  B.  343  ;  10  Jur.  1094. 

The  law  of  France  requires  indorsements  on 
bills  to  be  special  and  to  state  a  date  and  a  con- 
sideration. The  holder  of  a  bill  payable  in 
France  and  indorsed  in  blank,  turned  the  blank 
into  s]>ccial  indorsements,  by  inserting  the  re- 
(juisite  words  above  each  name  ou  the  back  of 
the  bill.  He  also,  by  writing  on  the  face  of  the 
bill,  professed  to  fix  the  rate  of  exchange  at 
which  the  bill  was  payable  : — Held,  such  a  ma- 
terial alteration  of  the  rights  and  liabilities  of 
the  ;)arties  to  the  contract  as  avoided  the  bill  in 
the  bands  of  the  holder.  Ilirttrhfeld  v.  Smithy 
1  L.  R.,  C.  P.  340 ;  35  L.  J.,  C.  P.  177  ;  12  Jur., 
N.  S.  523  ;  1  H.  &  R.  284. 

As  to  Interest.] — A  note  was  payable  six 
months  after  date,  "with  lawful  interest." 
After  it  had  been  signed,  without  the  assent  of 
the  maker,  but  with  the  assent  of  the  holder, 
there  were  added  in  the  comer  of  the  note,  the 
words  "  interest  at  six  per  cent,  per  annum  : " — 
Held,  that  this  addition  materially  altered  the 
contract,  and  that  the  holder  could  not  recover 
on  the  note  against  the  maker.  Warrhigton  v. 
Early,  2  El.  &  Bl.  763  ;  23  L.  J.,  Ex.  47 ;  18 
Jur.  42. 

As  to  Parties.] — Where  the  bill  was  originally 
addressed  "  Messrs.  J.  C.  &  Co.,"  but  the  words 
'*  and  Co. "  were  obliteratecl,  and  the  word 
"  and  "  inserted,  so  that  the  address  was  "  Messrs. 
J.  &  C,"  and  it  did  not  appear  when  the  altera- 
tion was  made  : — Held  immaterial,  though  made 
after  acceptance,  as  it  made  no  difference  in  the 
liability  of  the  parties.  Farquhar  v.  SautheVj 
M.  &  M.  14  ;  2  C.  &  P.  497. 

If  an  accommodation  bill  is  drawn  payable  to 
"  bearer,"  and  after  acceptance  the  words  "  or 
oixier  "  are  added,  the  bill  is  not  thereby  vitiated, 
and  it  may  be  sued  upon  "i\ithout  any  fresh 
stamp.  Attwood  v.  Orijin,  2  C.  &  P.  368  ;  R.  & 
M.  425. 

On  the  day  before  an  acceptance  became  due, 
the  name  of  the  acceptor  was  erased,  and  a 
renewed  bill  was  indorsed  on  the  back,  but  no 
new  stamp  was  affixed  : — Held,  that  the  jury 
could  not  look  at  the  indorsement  for  the  pur- 
pose of  ascertaining  whether  the  acceptance  was 
struck  out  with  the  drawer's  assent.  Sweeting 
V.  HaUe,  4  M.  &  R.  287  ;  9  B.  &  C.  365. 

To  a  declaration  on  a  bill  accepted  payable  to 
the  order  of  L.,  and  by  him  indorsed  to  the  de- 
fendant, and  by  the  defendant  to  the  plaintiff, 
a  plea  that  the  bill  was,  after  the  indorsement  by 
the  defendant,  materially  altered  without  his 
consent  by  the  insertion  of  S.'s  name  as  an  in- 
dorsee prior  to  the  defendant's  indorsement,  was 
bad,  as  the  alteration  did  not  vary  the  nature  of 


the  instrument,  but  was  a  mere  correction  of  a 
mistake  which  gave  the  instrument  the  effect 
which  it  was  intended  to  have.  London  and 
Protineial  Bank  v.  RoberU,  22  W^.  R,  402. 

Action  against  A.  on  a  joint  and  several  note 
made  by  A.,  B.  and  C.  Plea,  that  the  note,  at  the 
time  when  it  was  first  made  was  made  by  B.  and 
A.  only,  and  that,  after  it  was  made  by  B.  and  A., 
and  after  the  note  was  completely  issued  and  ne- 
gotiated, that  is  to  say,  by  B.  and  A.,  the  plaintiff 
altered  it  in  a  material  part  by  causing  C.  to 
sign  it  as  a  joint  and  several  maker,  and  that 
tlus  was  not  in  correction  of  any  mistake,  nor 
to  further  any  intention  of  the  parties  existing 
when  the  note  was  first  made  by  A.,  or  first 
issued  and  negotiated.  At  the  trial,  it  appeared 
that  B.,  being  indebted  to  the  plaintiff,  agreed 
to  get  two  sureties,  A.  and  C,  to  join  her  in  a 
joint  and  several  note  to  the  plaintiff.  B.  and 
A.  signed  the  note  together,  and  gave  it  to  the 
plaintiff.  The  evidence  tended  to  shew  that, 
when  A.  signed  it,  the  plaintiff  and  B.  both  in- 
tended that  C.  should  afterwards  sign,  but  that 
A.  was  not  informed  of  this.  A.  had  the  verdict 
On  a  rule  for  a  new  trial : — Held,  that  the  addi- 
tion of  C.'s  name  was  a  material  alteration,  and 
if  made  after  the  note  was  issued,  would  avoid  it 
But  the  court,  without  deciding  whether  the 
note  was  in  point  of  law  issued,  supposing  the 
plaintiff  and  B.  did  not  suppose  it  complete, 
though  A.  did,  granted  a  new  trial,  with  leave  to 
amend  the  plea,  that  the  question  might  be 
raised  distinctly.  Gardner  v.  WaUK^  6  Kl.  k. 
Bl.  83  ;  24  L.  J.,  Q.  B.  285  ;  1  Jur.,  N.  S.  828, 

An  additional  signature  to  a  note,  placed  there 
some  years  after  the  date  of  the  note,  which  was 
payable  on  demand  is  not  an  alteration  render- 
ing the  note  void,  but  an  addition  in  the  nature 
of  an  indorsement,  althou^  on  the  face  of  the 
note.  Yateft,  Ex  parte.  2  De  G.  &  J.  191  ;  27  L. 
J.,  Bk.  9;4  Jur.,N.  S.  649. 

Date  and  Time  of  Payment.] — The  alteration 
of  a  bill  by  the  drawee,  after  it  has  been  drawn 
and  indorsed,  and  before  it  is  accepted,  post- 
poning thej;ime  of  payment,  vitiates  the  bilL 
Outhwaite  v.  Luntley^  4  Camp.  179. 

So,  an  alteration  of  the  date,  after  acceptance, 
whereby  the  j^ayment  would  be  accelerated, 
avoids  the  instrument ;  and  no  action  can  be 
afterwards  brought  upon  it,  even  by  an  innocent 
holder  for  a  valuable  consideration.  Matter  v. 
Miller,  4  T.  R.  320.  AflSirmed  in  tiie  Exchequer 
Chamber,  2  H.  Bl.  141  ;  1  Anst  225  ;  6  T.  R. 
637. 

A  bill  which,  after  delivery  by  the  drawer  to 
the  payee,  is  post-dated  by  the  son  of  the  payee, 
at  the  acceptor's  request,  without  any  communica- 
tion with  the  drawer,  is  void.  Walter  v.  Mastinft, 
2  Chit  121  ;  1  Stark.  215  ;  4  Camp.  223. 

If,  upon  a  bill  being  presented  for  acceptance, 
the  drawee  alters  it  as  to  the  time  citf  payment, 
and  accepts  it  so  altered,  he  vacates  the  bill  as 
against  the  drawers  and  indorsers ;  but  if  the 
holder  acquiesces  in  such  alteration  and  accept* 
ance,  it  is  a  good  bill  as  between  the  holder  asd 
acceptor.    Paton  v.  Winter,  1  Taunt.  420. 

In  an  action  by  indorsee  against  acc^tor, 
where  after  the  acceptance  the  word  *^  date  '*  had 
been  inserted  in  the  place  of  "  sight,"  in  which 
form  it  had  originally  been  drawn  : — Held,  that 
the  acceptor  being  thereby  discharged,  Xht  plain- 
tiff could  not  recover  at  all ;  for,  as  the  aco^tor 
was  liable  only  by  virtue  of  the  instrument,  that 
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being  vitiated,  his  liability  was  at  an  end.  Laftff 
V.  MoorCj  3  Esp.  156,  n. 

Where  a  bill  was  dated  by  mistake,  in  January, 
1822,  instead  of  January,  1823,  and  the  agent  of 
the  drawer  and  acceptor,  to  whom  it  had  been 
given  to  be  delivered  to  the  indorsee,  corrected 
the  mistake,  by  altering  the  figure  2  into  a  3, 
without  their  knowledge  or  consent : — Held,  that 
such  alteration  did  not  vacate  the  bill.  Brvtt  v. 
Pward,  R.  &  M.  37. 

A  bill  at  three  months  drawn  by  A.,  and  ac- 
cepted by  B.,  for  A.'s  accommodation,  was  in- 
dorsed and  sent  by  post  by  A.  to  C.  for  value. 

C.  returned  the  bill,  insisting  upon  having  one  at 
two  months  instead.  A.  thereupon  altered  the 
bill  by  making  it  payable  at  two  instead  of 
three  months,  and  again  sent  it  to  C.  There  was 
no  evidence  that  B.  knew  of  the  alteration  at 
the  time,  but  there  was  evidence  to  shew  that  he 
subsequently  assented  to  its  being  treated  as  a 
two  months'  bill :— Held,  that  the  bill  was  well 
declared  on  as  a  two  months'  bill,  and  that  it 
was  not  avoided  by  the  alteration.  Tarletim  v. 
Shingler,  7  C.  B.  812. 

An  alteration  in  the  date  of  a  bill  of  exchange, 
payable  at  a  specified  period  after  date,  is  a 
material  alteration  ;  and  where  the  bill  is  de- 
clared upon  with  its  altered  date,  the  defence  is 
available  to  the  acceptor  under  a  traverse  of  the 
acceptance.  Hirschman  v.  Iludd,  8  L.  R,  Ex. 
171  ;  42  L.  J.,  Ex.  113  ;  28  L.  T.  602  ;  21  W.  R.  582. 

Erainre  of  BTnmber.l — In  an  action  against 
the  Bank  of  England  for  the  non-payment  of 
notes  payable  to  bearer  which  had  been  regularly 
issued  by  the  bank,  it  appeared  that  the  notes 
had  been  bonft  tide  purchased  by  the  plaintiff 
for  value,  but  that  before  the  plaintiff  took  them 
the  notes  had  been  altered  by  erasing  the  num- 
bers upon  them,  and  substituting  others,  with 
the  object  of  preventing  the  notes  from  being 
traced,  as  payment  had  been  stopped  and  a 
notice  issued  specif  jring  their  numbers  : — Held, 
that  although  the  alteration  did  not  vary  the 
contract,  it  was  material  in  the  sense  of  altering 
the  notes  in  an  essential  |>art,  and  that  therefore 
the  notes  were  vitiated,  so  that  the  plaintiff 
could  not  recover  in  his  action  on  them  against 
the  bank.     Suffell  v.  Hank  of  IJngland,  9  Q.  B. 

D.  555  ;  61  L.  J.,  Q.  B.  401  ;  47  L.  T.  146  ;  30  W. 
B.  932  ;  46  J.  P.  500— C.  A. 

irumber  and  Date.]— A  Bank  of  England  note, 
which  had  been  materially  altered  in  number 
and  date,  was  paid  to  the  plaintiffs'  bank  for 
value  by  the  defendant,  both  parties  believing 
the  note  to  be  good.    The  plaintiffs  paid  away 
the  note,  which  was  afterwards  presented  at  the 
Bank  of  England,  where  the  alteration  was  per- 
ceived and  payment  was  refused.     The  note  was 
returned  to  the  plaintiffs  as  a  bad  one,  and,  after 
a  fortnight  spent  in  tracing  the  note  to  the  de- 
fendant, the  plaintiffs  demanded  payment  of  it 
from  him,  and  on  the  21st  of  July,  1882,  sued 
him  for  the  amount.     On  the  18th  of  August, 
1882,  the  Bills   of  Exchange  Act,  1882  (45  & 
46  Vict.  c.  61),  received  the  royal  assent.    By 
8.   64,  where  a  bill  or  acceptance  is  materially 
altered,  without  the  assent  of  all  parties  liable 
on  the  bill,  the  bill  is  avoided  except  as  against  a 
party  who  has  himself  made  the  alteration,  and 
subsequent  indorsers.     Provided  that  where  a 
bill  has  been  materially  altered,  but  the  altera- 
tion is  "not  apparent,"  and  the  bill  is  in  the 


hands  of  a  holder  in  due  course,  such  holder  may 
avail  himself  of  the  bill  as  if  it  had  not  been 
altered,  and  may  enforce  payment  of  it  according 
to  its  original  tenor.  By  s.  89  the  provisions  of 
this  act  relating  to  bills  of  exchange  apply, 
"  with  the  necessary  modificationg,"  to  promis- 
sory notes  : — Held,  that  the  doctrine  as  to  notice 
of  infirmity  in  bills  and  notes* was  inapplicable 
to  a  forged  Bank  of  England  note,  and  that  the 
delay  in  giving  notice  of  the  alteration  to  the 
defendant  was  no  ground  of  defence  ;  that  before 
the  Bills  of  Exchange  Act,  1882,  the  Bank  of 
England  was  not  liable  on  the  altered  note 
(Suffell  V.  Bank  of  England,  9  Q.  B.  D.  555), 
which  was  therefore  worthless  ;  that  s.  64  was 
not  retrospective,  and  that  even  if  it  were  so,  the 
*'  necessary  modifications "  referred  to  in  s.  89 
would  exclude  Bank  of  England  notes  altogether 
from  the  operation  of  s.  64,  and  that  even  if  the 
proviso  of  8.  64  would  otherwise  have  affected 
the  altered  bank  note,  the  alteration  was  **  ap- 
parent," as  the  Bank  of  England  could  at  once 
discern  and  point  out  to  the  holder  of  the  note 
that  it  had  been  materially  altered,  although  the 
alteration  was  not  obvious  to  everybody;  and, 
consequently,  that  the  plaintiffs,  having  received 
from  the  defendant  a  worthless  note  on  which  no 
one  could  be  sued,  were  entitled  to  recover  in 
the  action  for  money  had  ajid  received.  Leeds 
Bank  V.  Walker,  11  Q.  B.  D.  84  ;  52  L.  J.,  Q.  B. 
590 ;  47  J.  P.  502. 


8o   at  to   require    f^h    Stamp.]- An 


alteration  in  the  date  of  a  bill,  with  the  assent  of 
the  acceptor,  before  its  negotiation  by  the  drawer, 
is  not  such  a  reissuing  of  the  bill  as  to  render  a 
new  stamp  necessaiy.  Leykariff  v.  Ashford,  12 
Moore,  281. 

Where  the  date  has  been  altered  after  the  bill 
is  due,  but  before  it  is  negotiated,  it  is  invalid 
without  a  fresh  stamp.  Bou>man  v.  Xicholl,  5 
T.  R.  537  ;  1  Esp.  81. 

A  bill  drawn  on  the  first  of  August,  at  two 
months,  by  A.  on  B.,  payable  to  the  order  of  the 
drawer,  and  accepted  and  re-delivered  by  B.,  as  a 
security  for  a  debt,  and  kept  by  A.  for  twenty 
days,  cannot  be  altered  in  its  legal  effect  by 
bringing  forward  the  date  to  the  21st,  without  a 
new  stamp,  though  by  the  consent  of  the  ac- 
ceptor, and  before  indorsement  and  delivery  to  a 
third  person  ;  the  alteration  not  being  made  to 
correct  a  mistake  in  the  original  form  of  the  bill, 
which  was  drawn  conformably  to  the  original 
intention  of  the  parties,  and  available  in  that 
form.  Bathe  v.  Taylor,  15  East,  412.  And  see 
three  following  cases,  and  Cole  v.  Parkin,  72 
East,  471. 

In  Pursnanoe  of  the  Intention  of  the  Fartiei — 
Original.] — Where  a  note  made  by  the  defendant 
was  altered  by  him  after  delivery  of  it  to  the 
plaintiff,  by  the  insertion  of  the  words  "or 
order,"  and  it  appeared  that  the  alteration  was 
in  pursuance  of  the  original  intention  of  the 
parties  : — Held,  that  it  did  not  make  a  new  stamp 
necessary.  Byrom  v.  Thompson,  3  P.  &  D.  71  ; 
11  A.  &E.  31  ;3  Jur.  1121. 


Subsequent] — ^A  note  for  100/.,  payable 


to  the  plaintiff  or  order,  and  originally  expressed 
to  be  for  value  received  generally,  being  altered 
the  next  day,  upon  the  suggestion  of  one  of  the 
parties,  by  the  addition  of  the  words  "  for  the 
goodwill  of  the  lease  and  trade  of  Mr.  E.,  de- 
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ceased,"  requires  a  new  stamp  ;  such  words  being 
material,  and  not  having  been  originally  intended 
to  be  inserted,  and  omitted  by  mistake.  Knill 
V.  Williams,  10  East,  431. 

A  note  to  pay  260/.,  and  31.  per  cent,  interest, 
was,  after  several  years,  altered,  by  consent  of 
the  parties,  to  2^  per  cent.  : — Held,  that  it  was 
thereby  made  void.  Sutton  v.  Tootrwr,  7  B.  &  C. 
416  ;  1  M.  &  R.  125. 

Where  a  joint  note,  signed  by  the  directors  of 
a  company,  was  afterwards  altered  by  the  secre- 
tary into  a  joint  and  several  note,  without  the 
knowledge  or  authority  of  the  directors,  of  whom 
the  defendant  was  one,  and  in  answer  to  a  letter 
from  the  holdei"s,  informing  the  defendant  of  the 
dishonour  of  the  joint  and  separate  note  of  him- 
self and  the  other  dii*ectors  who  were  parties  to 
it,  he  said  that  their  letter  should  have  his 
earliest  attention  : — Held,  that  this  did  not 
amount  to  an  assent  to  the  alteration  of  the  note 
by  the  defendant,  and  that  he  was  not  bound 
thereby.  Perring  v.  Hone,  12  Moore,  135  ;  4 
Bing.  28. 

By  Erasure  of  Names.] — Where  a  drawer  of  a 
bill,  accepted  payable  at  B.  &  Co.'s,  after  keeping 
it  three  or  four  years,  indorsed  it  to  the  plaintiff, 
erasing  the  name  of  B.  &  Co.,  and  substituting 
B.  k,  S).,  without  the  knowledge  of  the  acceptor, 
B.  &  Co.  having  failed  since  the  acceptance  : — 
Held,  that  the  plaintiff  could  not  recover  against 
the  acceptor.  TidmarsU  v.  Graver,  1  M.  &  S. 
735. 

The  holder  of  two  joint  and  several  notes  of  A. 
k  B.,  one  of  which  only  is  due,  receives  from  A.  a 
sum  exceeding  the  amount  of  the  note  which  is 
due,  and  exceeding  A.'s  moiety  of  the  two  sums 
for  which  he  is  liable  on  both  notes,  and  gives  up 
the  note  which  is  due,  and  erases  A.'s  name  from 
the  other  note  : — ^A.  is  discharged,  and  thereby  B. 
also.  NichoUon  v.  Ilcvill,  6  N.  &  M.  192  ;  4  A. 
&  E.  675  ;  1  H.  &  W.  756. 

In  an  action  by  payee  against  maker  of  a  joint 
and  several  note,  he  cannot,  under  a  plea  that  he 
did  not  make  the  note,  avail  himself  of  the  de- 
fence that  he  signed  it  as  a  surety,  on  the  under- 
standing that  six  others  should  also  sign  as  sure- 
ties, and  that  the  name  of  one  of  them  who  had  so 
signed  was  removed  from  the  note  after  it  was 
made.  Masan  v.  Bradley,  1  D.  &  L.  380  ;  11  M. 
&  W.  590  ;  12  L.  J.,  Ex.  425  ;  7  Jur.  496. 

3.  Othkb  Matters  relating  to. 

Bill  rendered  Void  by — Original  Debt — How 
Affected.] — Where  the  buyer  of  goods  paid  for 
them  by  his  own  acceptance,  and  after  the  bill 
had  been  accepted  the  seller  altered  the  date  of 
it,  and  thereby  vitiated  it : — Held,  that  by  so 
doing  he  did  not  preclude  himself  from  suing  for 
the  original  debt ;  and  consequently  that  he 
might  recover  for  the  goods  sold.  Atkinson  v. 
Hawdon,  4  N.  &  M.  409  ;  2  A.  &  E.  628  ;  1  H.  & 
W.  77. 

Where  a  note  had  been  altered  without  having 
a  new  stamp,  it  was  held  evidence  of  the  terms  on 
which  the  money  had  been  originally  lent. 
Sutton  y,  Toomer,  7  B.  &  C.  416  ;  1  M.  &  R.  125. 

The  holder  of  a  bill  for  18Z.,  which  had  been 
dishonoured,  agreed  to  take  82.  in  cash  and 
another  bill  for  102.  from  the  drawer.  The  drawer 
accordingly  drew  another  bill  upon  the  same  ac- 
ceptor for  that  amount ;  while  in  the  hands  of 
the  drawer,  the  acceptor,  without  the  knowledge 


of  the  drawer,  altered  the  date  and  vitiated  the 
bill : — Held,  that  the  latter  bill  being  a  nullity, 
the  first  was  not  discharged,  and  that  the  drawer 
was  liable  upon  it.  tSlonian  v.  Qfx,  1  C,  M.  &  R. 
471  ;  5  Tyr.  174. 

How  Pleaded.] — ^Action  by  indorsee  against 
acceptor ;  a  plea,  that  before  the  bill  became  due, 
and  whilst  it  was  in  full  force  and  effect,  the 
date  of  it  was  altered  by  thfe  drawer,  whereby  it 
became  void,  is  bad,  because  it  does  not  allege 
the  alteration  to  have  been  made  after  accept^ 
ance.     Langton  v.  Lazarus,  5  M.  &  W.  629. 

In  an  action  by  indorsee  against  acceptor  of  a 
bill  (not  stated  to  be  payable  at  any  particular 
place),  it  is  a  good  defence  under  a  plea  that  the 
defendant  did  not  accept  the  bill  declared  on, 
that,  after  he  had  accepted  it  generally,  it  was 
altered  without  his  knowledge,  by  the  addition 
of  a  memorandum  making  it  payable  at  a 
banker's.  Calvert  v.  Baker,  4  M.  &  W.  417;  7 
D.  P.  C.  17  ;  1  H.  &  H.  404  ;  2  Jur.  1020. 

Semble,  that  this  decision  can  only  be  sup- 
ported where  the  alteration  in  the  instrument 
declared  on  is  of  such  a  nature  as  to  constitute  a 
substantial  variance  from  the  declaration,  or 
shew  that  the  document  has  not  been  properly 
stamped.  -  Mason  v.  Bradley^  supra. 

An  alteration  in  a  bill,  which  docs  not  render  a 
new  stamp  necessary,  cannot  be  given  in  evidence 
under  non  accepit ;  but  the  fact  must  be  spe- 
cially pleaded.  Parry  v.  Kicholson,  2  D.  &  L.&lo ; 
13  M.  &  W.  778  ;  14  L.  J.,  Ex.  119. 

Where  a  plaintiff  declares  on  an  altered  bill, 
the  defendant,  on  a  plea  denying  the  acceptance, 
may  shew  a  material  alteration  since  he  accepted 
it.  Cock  V.  Coxwell,  2  C,  M.  &  R.  291  ;  4  D.  P. 
C.  187  ;  1  Gale,  177  ;  6  Tyr.  1077. 

To  a  declaration  on  a  note,  dated  15th  of 
April,  1845,  the  defendants  pleaded,  that  at  the 
time  the  note  was  signed  by  them  the^  promised 
to  pay  the  sum  therein  mentioned,  without  speci- 
fying any  time  for  payment ;  that  after  the  note 
was  made  and  issued  and  was  complete  and  de- 
livered to  the  plaintiff,  the  note  was,  by  consent 
of  the  defendants,  but  without  being  restamped, 
altered  by  the  plaintiff  in  a  material  part  by 
making  the  same  payable  on  or  before  the  15th 
of  April,  1845.  Replication,  that,  before  and  at 
the  time  of  making  and  issuing  and  completing 
the  note,  and  before  the  alteration  was  made,  it 
was  meant  and  intended  by  the  plaintiff  and  the 
defendants,  that  the  note  should  be  payable  on  the 
15th  of  April,  1845,  but  by  mistake  the  note^-as 
made  and  issued  and  complete  without  specifying 
any  time  for  payment ;  and  that  the  alteration  was 
made  for  the  purpose  and  with  the  intent  of  cor- 
recting the  mistake.  Rejoinder,  that,  btfore  and 
at  the  time  ofzaaking  the  note,  it  was  not  meant 
and  intended  that  the  note  should  be  payable  on 
the  16th  of  April,  1845 :— Held,  that  the  re- 
joinder was  bad,  for  putting  in  issue  the  inten- 
tion of  the  parties  before  as  well  as  at  the  time 
of  making  the  note.  Bradley  v.  Bardsley,  3  D. 
&  L.  476  ;  14  M,  &  W.  873  ;  16  L.  J.,  Ex.  116. 

Held,  also,  that  the  plea  was  bad,  for  not 
shewing  that  the  alteration  was  made  under  cir- 
cumstances which  rendered  the  note  invalid  un- 
less restamped.    lb. 

To  an  action  on  a  note  the  defendant  pleaded, 
that,  before  making  the  note,  M.  drew  his  bill, 
dated  the  11th  April,  1840,  and  directed  it  to  a, 
requiring  him  to  pay  to  his  order  2001.,  three 
months  after  date ;  that  S.»  at  the  request  of 
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H.,  accepted  the  bill  for  his  accommodation, 
and  that  the  defendant  subsequently  indorsed 
the  bill  also  for  the  accommodation  of  M. ;  that 
afterwards,  the  date  of  the  bill  was  altered  to 
another  date,  namely,  the  2l8t  April,  1840, 
without  the  knowledge  or  consent  of  the  de- 
fendant, and  that  he  remained  ignorant  of  the 
alteration  until  the  making  of  the  note ;  that, 
after  the  alteration,  the  bill  was  paid  to  the 
plaintiff,  who  held  it  until  it  became  payable  ; 
that,  on  the  22nd  August,  1840,  the  plaintiff  ap- 
plied to  the  defendant  for  payment  of  the 
amount  as  indorser ;  and  the  defendant,  believ- 
ing that  he  was  liable  to  pay,  and  the  bill  was 
in  the  same  state  as  when  he  had  indorsed  it, 
•  and  being  ignorant  of  the  alterations,  agreed,  in 
consideration  of  his  supposed  liability  on  the 
bill  and  for  no  other  consideration  whatever,  to 
make  and  deliver  note,  and  that  the  defendant 
made  and  delivered  the  note  under  the  mistaken 
belief  that  he  was  liable  to  p«iy  the  bill,  and  that 
he  never  had  any  other  consideration  for  the 
note  : — Held,  a  good  defence  to  the  action,  and 
that  the  defendimt  was  not  bound  to  negative 
his  means  oi  knowledge  of  the  facts  relieving 
him  from  his  liability  on  the  bill.  Bell  v.  Gar- 
diner, 1  D.,  N.  S.  683 ;  4  Scott,  N.  R.  621 ;  4 
M.  &G.  11. 

SvidenM  at  to.] — In  an  action  by  payee 
against  maker,  the  note,  on  being  produced, 
appeared  to  have  been  altered ;  the  words  "  or 
order,"  having  been  substituted  for  "  or  other."* 
An  attesting  witness,  who  had  prepared  the 
note,  stated  that  he  could  not  say  whether  the 
alteration  was  in  his  handwriting  or  not,  but 
that  he  ought  to  have  drawn  the  note  originally 
with  the  words  "  or  order  ; "  the  defendant  had 
paid  two  years'  interest  on  the  note  ; — Held,  that 
this  was  reasonable  evidence  from  which  it 
might  be  inferred  that  the  alteration  had  taken 
place  with  his  consent.  Cariss  v.  Tattersall, 
2  M.  &  G.  890  ;  3  Scott,  N.  R.  257. 

Upon  an  issue  of  non  acceptavit  the  bill  when 
produced  appeared  to  have  oeen  altered  in  its 
date  :  —  Held,  that  it  was  incumbent  on  the 
plaintiff  to  give  some  evidence  of  the  circum- 
stances under  which  this  alteration  took  place. 
Clifford  V.  Parker,  2  M.  Js  G.  909 ;  3  Scott,  N.  R. 
233. 

Where,  after  a  bill  has  been  accepted,  and 
before  it  is  delivered  to  the  drawer,  an  alteration 
is  made  by  a  third  party  in  the  date,  it  is  for  the 
jaiy  to  say,  judging  from  all  the  circumstances, 
whether  such  thii3  party  made  the  alteration 
with  the  acceptor's  consent,  or  as  his  agent ;  and 
in  either  case  the  acceptor  will  be  liable.  Wliit- 
field  V.  Collingiooodj  1  C.  &  K.  325. 

W^ere  the  defence  is  that  the  bill  has  been 
altered,  the  defendant  cannot  go  into  evidence 
to  shew  that  other  bills  have  been  likewise 
altered.     Thompson  v.  Mozeley,  5  C.  &  P.  601. 

On  the  day  before  an  acceptance  became  due, 
the  name  of  the  acceptor  was  erased,  and  a  re- 
newed bill  was  indorsed  on  the  back,  but  no  new 
stamp  was  aflSxed  : — Held,  that  the  jury  could 
not  look  at  the  indorsement  for  the  purpose  of 
ascertaining  whether  the  acceptance  was  struck 
out  with  the  drawer's  assent.  Sweeting  v,  HaUe, 
4  M.  &  R.  287  ;  9  B.  &  C.  366. 

— Onui  probuLdi.]— Where  a  party  sues  on 

an  instrmnent  which,  on  the  face  of  it,  appears 
to  hare  been  altered,  it  is  for  him  to  shew  that 


the  alteration  has  not  been  improperly  made. 
Uenman  v.  Dickenson,  5  Bing.  183 ;  2  M.  &  P. 
289. 

If  a  bill  has  been  altered  or  obliterated  in  any 
material  part,  and  the  alteration  is  such  that  it 
naay,  by  possibility,  have  been  made  after  the 
bill  was  completed,  the  plaintiff  ought  to  be  non- 
suited, unless  he  gives  some  evidence  to  shew 
that  the  alteration  or  obliteration  was  made 
bcfoixi  the  bill  was  completed.  In  the  absence 
of  such  evidence  in  such  a  case,  it  ought  not  to 
be  left  to  the  jury  to  say,  upon  a  mere  inspection 
of  the  bill,  whether  the  alteration  was  made 
beforc  the  bill  was  completed.  Knight  v. 
Chmmts,  8  A.  &  E.  215  ;  3  N.  &  P.  375  ;  1  W., 
W.  &  H.  280 ;  2  Jur.  895  ;  S,  P.,  BUhop  v. 
Chamhre,  3  C.  &  P.  55  ;  M.  &  M.  116. 

In  an  action  by  indorsee  against  indorser,  the 
pleas  denied  the  indorsements,  the  presentment 
at  maturity,  and  notice  of  dishonour,  and  alleged 
the  want  of  consideration.  At  the  trial  the  bill 
appeared  on  the  face  of  it  to  have  been  altered 
from  the  15th  to  the  10th  of  December  : — Held, 
that,  under  the  circumstances,  the  plaintiff  was 
not  bound  to  explain  the  alteration  of  the  bUl, 
because  the  making  of  the  bill  was  admitted 
on  the  record.  Kihley  v.  Fisher,  2  N.  &  P. 
430 ;  7  A.  &  E.  444 ;  W.,  W.  &  D.  711  ;  1  Jur. 
866. 

VI.     CHEQUES. 

1.  Generally. 

Stamping.] — ^The  capital  of  a  benefit  building 
society  was  divided  into  shares.  When  the 
members  wished  to  draw  out  any  amount 
standing  to  their  credit  in  respect  of  their 
shares,  a  form  of  draft  was  forwarded  to  them 
by  the  accountant  of  the  society.  This  form 
contained  a  request  on  demand  to  pay  to  bearer 
the  sum  withdrawn.  These  drafts  were  signed 
by  the  members,  and  afterwards  paid  by  the 
society  : — Held,  liable  to  stamp  duty,  not  being 
within  the  exemption  contained  in  the  6  &  7 
Will.  4,  c.  32,  s.  4,  and  10  Geo.  4,  c.  66,  s.  37. 
Att.'Oen.  V.  GiJpi?i,  6  L.  R.,  Ex.  193  ;  40 
L.  J.,  Ex.  134  ;  19  W.  R.  1027. 

Not  an  AMignment.] — A  cheque  is  not  an 
equitable  assignment  of  the  drawer's  balance  at 
his  bankers.  Uopkinson  v.  Forster,  19  L.  R., 
Eq.  74  ;  23  W.  R.  301. 

A  cheque  is  not  an  assignment  by  the  drawer 
to  the  payee  of  a  debt  or  a  chose  in  action 
within  the  meaning  of  the  Judicature  Act,  1873, 
s.  25,  subs.  6.  Schroeder  v.  Central  Bank  of 
London,  34  L.  T.  735  ;  24  W.  R.  710. 

Therefore  the  payee  of  a  cheque  has  no  right 
of  action  for  its  dishonour  against  the  banker  on 
whom  it  is  drawn.    lb. 

Place  of  Issue.] — ^A  cheque  was  sufficiently 
dated  to  satisfy  the  exemption  clause  in  9  Geo.  4, 
c.  49,  8.  15,  if  it  bore  date,  "  Dorchester  Old 
Bank,"  and  there  was  in  fact  a  bank  so  called  in 
the  town  of  Dorchester,  and  there  was  no  proof 
that  the  cheque  was  drawn  elsewhere  than  at 
Dorchester.  Strickland  v.  Mansfield,  8  Q.  B.  675  ; 
10  Jur.  287. 

A  cheque  was  drawn  in  the  following  form  : — 
"  Oct.  12, 1847.  Messi-s.  Knapp  &  Co.,  bankers, 
Abingdon,  Pay  to  Messrs.  HickSi  or  bearer,  117Z. 
lis,  Thomas  Sharps  :  "—Held,  that  the  place 
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where  the  same  was  issued  did  not  sufficiently 
appear  thereon  to  satisfy  the  exemption  in  9 
Geo.  4,  c.  49,  s.  15.  and  therefore  that  the  instru- 
ment was  inadmissible  in  evidence  without  a 
stamp.  Bopart  v.  Hicks.S  Ex.  1  ;  18  L.  J.,  Ex. 
33;  12  Jut.  923. 

A  cheque  drawn  by  a  committee  of  a  railway 
company  was  not  dated  as  drawn  at  any  place, 
but  was  headed  with  the  name  of  the  railway  :— 
Held,  that  this  did  not  indicate  any  place  so  as 
to  satisfy  the  terms  of  the  clause  exempting 
cheques  from  duty ;  but  that  the  cheque  was 
void.  Ward  (Lord)  v.  Oxford  Railway  Com- 
pany,  2  De  G.,  Mac.  &  G.  750  ;  22  L.  J.,  Ch.  905. 

Title  of  Holder.]— The  holder  without  indorse- 
ment of  a  draft  payable  to  order,  though  taken 
by  him  bon&  fide,  and  for  value,  has  no  better 
title  than  the  person  from  whom  he  took  it ; 
and  such  holder  is  affected  by  fraud,  of  which  he 
has  notice  before  he  obtains  the  formal  indorse- 
ment. Whistler  v.  Forster,  14  C.  B.,  N.  S.  248  : 
32  L.  J.,  C.  P.  161  ;  8  L.  T.  317  ;  11  W.  R.  648. 

The  plaintiff  having  lost  a  cheque  five  days 
after  it  bore  date,  which  was  taken  by  the  defen- 
dants for  value,  but  under  such  circumstances  as 
ought  to  have  excited  their  suspicion : — Held, 
that  the  plaintiff  might  have  maintained  an 
action  for  money  had  and  received  against  them 
for  the  amount  of  it,  though  he  gave  no  evidence 
of  how  he  lost  it,  or  how  it  got  out  of  his  posses- 
sion. Doini  V.  IlaUing,  6  D.  &  R.  455  :  4  B.  & 
C.  330;  2C.&P.  II. 

A  tradesman,  having  in  the  course  of  business 
received  a  cheque,  which  had  been  stolen  from 
the  payee,  and  given  the  difference  to  a  stranger, 
who  presented  it  in  payment  of  an  article  pur- 
chased, brought  an  action  against  the  drawer  for 
the  amount : — Held,  in  the  absence  of  fraud  and 
negligence  on  his  part,  that  the  action  was 
maintainable.  Lee  v.  Xetrsovi,  D.  &  R.  N.  P.  C. 
60. 


Orerdne    Cheqiie.] — A  cheque,  overdue, 


stands  on  the  same  footing  as  a  bill  or  note  put 
into  circulation  after  its  date  has  expired,  and 
the  holder  must  shew  title  in  his  immediate 
payer  before  he  can  retain  the  proceeds.  Down 
v.  Hailing.  6  D.  &  R.  455  ;  4  B.  &  C.  330 ;  2  0. 
&  P.  11. 

The  plaintiff  was,  by'means  of  a  fraud,  induced 
to  draw  and  pay  away  two  cheques  on  his  banker, 
amounting  to  1,330/.  Six  days  after  the  date  of 
the  cheques,  the  defendants,  acting  bon&  fide, 
gave  cash  for  them  to  a  third  person  (who  had 
not  given  value  for  them),  presented  the  cheques, 
and  obtained  payment.  In  an  action  by  the 
plaintiff  to  recover  back  this  money : — Held, 
that  the  cheques  could  not  be  treated  as  bills 
overdue,  and  therefore  taken  by  the  defendants 
at  their  peril,  but  that  the  real  question  was, 
whether  they  had  acted  bon&  fide  and  with  due 
caution.  Rotlmrhild  v.  Comcy,  9  B.  &  C.  388 ; 
4  M.  &  R.  411  ;  Danson  &  Lloyd,  326. 

Quaere,  whether  one  who  takes  an  overdue 
cheque  take«  it  subject  to  the  equities,  as  in  the 
case  of  an  overdue  bill  of  exchange.  Serrell  v. 
Derbyshire,  ^c.  Railway  Company^  9  C.  B. 
811.  See  also  London  and  Counfy  Banking 
Cimpany  v.  Oroome,,  post,  col.  1636. 

Negotiability.  1 — ^A  cheque  payable  to  bearer 
is  negotiable,  and  the  holder  may  sue  an  indorser 
thereon.    Keene  v.  Beard,  8  C.  B.,  N.  S.  372 ; 


29  L.  J.,  C.  P.  287  ;  6  Jur.,  N.  8.  1248  ;  2  L.  T. 
240 ;  8  W.  R.  469. 

DeliTory.]— A  defendant,  wanting  money, 
desired  T.,  a  discount  agent,  to  procure  him  160/. 
on  discount.  T.  asked  for  security,  and  the 
defendant  gave  his  cheque  for  1 607.  payable  to 
T.,  or  bearer,  saying  that  T.  must  get  him  the 
money  by  **  hook  or  by  crook."  T.  then  said  he 
would  see  a  friend,  and  try  to  get  the  defen- 
dant the  money,  and  he  afterwards  obtained  the 
money  from  the  plaintiff,  handed  him  the  cheque, 
paid  over  the  money  to  the  defendant,  and  at  the 
same  time  received  15Z.  from  the  defendant  for 
discount,  of  which  he  kept  7/.,  and  paid  8/.  to  the 
plaintiff.  The  defendant  afterwards  requested 
time  for  payment  of  the  cheque,  and  T.  without 
referring  to  the  plaintiff,  gave  time.  The  defen- 
dant, requiring  still  further  delay,  wrote  to  T., 
**Tell  your  friend  I  want  his  money  till 
Christmas,  and  am  willing  to  pay  for  the  accom- 
modation. Let  me  know  what  he  will  do  for  me." 
During  these  transactions  T.  did  not  mention 
any.  lender  by  name  to  the  defendant.  In  an 
action  on  the  cheque : — Held,  that  a  jury  was 
warranted  in  finding  a  delivery  of  the  cheque  by 
the  defendant  to  the  plaintiff.  Samtiel  v.  Green, 
10  Q.  B.  262  ;  16  L.  J.,  Q.  B.  239 ;  11  Jur. 
607. 

The  mere  circumstance  of  a  cheque  being  made 
payable  to  a  person,  and  his  receipt  of  the  money, 
is  not  evidence  that  the  drawer  gave  it  to  him, 
Lloyd  V.  Sandilands,  Gow,  13. 

Where  the  drawers  of  a  cheque  issued  it  nine 
months  after  it  bore  date,  upon  a  consideration 
which  afterwards  failed  : — Held,  that,  as  between 
them  and  the  persons  to  whom  they  delivered  it, 
they  could  not  be  permitted  to  object  to  this  cir- 
cumstance in  an  action  brought  by  a  subsequent 
holder  for  a  valuable  consideration  and  without 
notice.  Borhm  v.  Sterling,  7  T.  R.  423  ;  2  Ksp. 
676. 

Consideratioii.] — Action  by  the  holders  against 
the  drawer  of  a  cheque.  Plea,  that  he  made  the 
draft  for  the  accommodation  of  C,  and  that  there 
never  was  any  consideration  for  it,  or  for  its 
transfer  by  C.  to  the  plaintiffs.  The  plaintiffs 
were  trustees  of  a  bank,  and  they  employed  R. 
as  their  agent  to  manage  one  branch  of  the  con- 
cern. C,  in  whose  favour  the  cheque  was  drawn, 
had  an  account  with  the  branch,  which  was  con- 
siderably oveidrawn.  It  was  the  practice  of  the 
bank  to  send  round  an  inspector  to  all  their 
banks  once  every  quarter,  to  examine  their 
agents'  accounts ;  and  in  order  to  prevent  its 
being  discovered  that  C.  was  in  debt  to  the  bank, 
R.  was  in  the  habit  of  taking  cheques  from  C. 
before  the  quarter-day  approached,  which  he 
placed  to  his  credit  on  the  account,  but  upon  an 
express  undertaking  that  they  were  not  to  be 
presented,  but  returned  to  C.  after  the  quarter^ 
day  was  past.  The  cheque  had  been  obtained 
from  the  defendant  for  this  purpose  by  C,  R. 
being  aware  of  it,  in  consideration  of  a  counter- 
cheque  from  C.  for  the  same  amount : — Held, 
that  neither  of  the  averments  in  the  plea  was 
sustained,  and  that  the  plaintiffs  were  entitled  to 
recover.  Bosanqutt  v.  Corser,  8  M.  &  W.  142  ; 
9  C.  &  P.  664  ;  6  Jur.  369. 

Where  a  party,  by  means  of  a  false  pretence  or 
a  promise  or  condition  which  he  does  not  fulfil, 
procures  another  party  to  give  him  a  cheque  or 
note  or  an  acceptance  in  favour  of  a  third  person, 
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to  whom  he  pays  it,  and  who  receives  it  bon& 
fide  for  value,  the  giver  remains  liable  on  the 
cheqae,  note  or  acceptance  ;  because  his  accept- 
ance imports  value  and  liability  prirn^  facie,  and 
be  can  only  relieve  himself  from  his  promise  to 
pay  the  holder  by  shewing  that  he  is  not  a  holder 
for  value,  or  that  he  received  the  instrument  with 
notice  or  not  bonsl  fide.     Watson  v.  Russell,  3  B. 

6  S.  34  ;  31  L.  J.,  Q.  B.  304  ;  9  Jur.,  N.  8.  249  ; 
affirmed  on  appsal,  11  L.  T.  641  ;  13  W.  R.  231— 
Ex.  Ch. 

2.  Cbossinq. 

With  BTame  of  Backer. ]— Crossing  a  cheque 
payable  to  bearer  with  the  name  of  a  banker, 
whether  made  by  the  drawer  or  the  bearer,  does 
not  affect  the  negotiability  of  .the  cheque.  Carlim 
V.  Ireland,  6  Kl.  &  BL  765  ;  25  L.  J.,  Q.  B.  113  ; 
2  Jur.,  N.  S.  39  ;  S.  P.,  Bellamy  v.  Marjoribanks, 

7  Ex.  389  ;  21  L.  J.,  Ex.  70 ;  16  Jur.  106. 

An  individual  who  receives  a  crossed  cheque 
bona  fide  and  gives  value  for  it,  is  entitled  to 
retain  the  amount  received  through  his  bankers 
from  the  bankers  on  whom  it  is  drawn.    lb. 

The  use  and  object  of  crossing  a  cheque  is  as 
a  protection  and  safeguard  to  the  owner  of  the 
cheque,  by  securing  payment  to  a  banker,  in 
order  that  it  may  be  easily  traced  to  whose  use 
the  money  was  received.    lb. 

A  crossed  cheque  within  19  k  20  Vict  c.  25, 
was  a  cheque  that  had  a  crossing  on  it  at  the 
time  of  presentment,  and  therefore  the  banker  on 
whom  the  cheque  was  drawn,  and  to  whom  it 
was  presented  with  the  crossing  obliterated, 
was  justified  in  paying  it  to  the  holder,  though 
he  was  not  a  banker.  Simmons  v.  Taylor,  4  C.  B., 
N.  8.  463  ;  27  L.  J.,  C.  P.  248  ;  4  Jur.,  N.  S.  412 
—Ex.  Ch. 

In  Blank.] — A  cheque  crossed  in  blank,  being 
given  in  payment  of  a  bill  of  exchange,  was  duly 
paid  by  the  holder  into  his  bankers,  who,  two 
days  afterwards,  presented  it  for  payment,  when 
it  was  returned  dishonoured  : — Held,  in  an  action 
on  the  bill,  that  the  plea  alleging  that  the  cheque 
had  not  been  presented  within  a  reasonable  time 
could  not  be  sustained,  as  the  crossing  of  the 
cheque  was  a  direction  to  the  holder  to  pay  it 
only  through  a  banker,  and  he  (the  holder)  had 
done  all  that  was  required  of  him  to  comply 
with  that  request,  by  paying  it  into  his  bankers 
within  a  reasonable  time,  and  could  not  be  held 
responsible  for  any  delay  that  afterwards  took 
place.    Strlngfield  v.  Lanezzari,  16  L.  T.  361. 

Exemption  of  Banker  from  Liability — 89  k  40 
Vict.  0.  81.]— By  8.  12  of  the  Crossed  Cheques 
Acts,  1876  (39  &  40  Vict.  c.  81),  it  is  enacted,  "a 
person  taking  a  cheque  crossed  generally  or  spe- 
cially bearing  in  either  case  the  words '  not  nego- 
tiable,' shall  not  have  and  shall  not  be  capable 
of  giving  a  better  title  to  the  cheque  than  that 
which  the  person  from  whom  he  took  it  had. 
But  a  banker,  who  has  in  good  faith  and  without 
negligence  received  payment  for  a  customer  of  a 
cheque  crossed  generally  or  specially  to  himself, 
shall  not,  in  case  the  title  to  the  cheque  proves 
defective,  incur  any  liability  to  the  true  owner 
of  the  cheque  by  reason  only  of  having  received 
Buch  payment:" — Held,  that  the  cheque  men- 
tioned in  tHe  latter  part  of  that  section  is  not 
limited  to  the  cheque  described  in  the  former 
part  as  one  bearing  upon  it  the  words  "  not  ne- 


gotiable ; "  and  that,  therefore,  a  banker,  who  in 
good  faith  and  without  negligence  in  due  course 
of  collection  receives  payment  for  a  customer  of 
a  cheque  crossed  generally,  but  having  a  forged 
indorsement,  is  protected  by  such  12th  section 
from  liability  to  the  true  owner  of  the  cheque 
for  having  placed  the  amount  of  such  payment 
to  the  credit  of  his  customer,  notwithstanding 
such  cheque  has  not  the  words  "  not  negotiable  " 
upon  it.  Mathiesson  v.  London  and  dmnty 
Banking  Company,  5  C.  P.  D.  7 ;  48  L.  J.,  C.  P. 
529 ;  41  L.  T.  35 ;  27  W.  R.  838. 

Before  this  enactment,  the  payee  of  a  cheque 
drawn  on  the  Union  Bank  of  London,  payable  to 
him  or  his  order,  indorsed  his  name  on  it  and 
crossed  it  with  two  lines,  and  the  name  of  his 
bankers,  the  London  and  County  Bank.  The 
cheque  was  stolen,  and  ultimately  came  into  the 
hands  of  a  bon4  fide  holder  for  value,  who  paid 
it  into  his  bankers,  the  London  and  Westminster 
Bank.  They  presented  it  to  the  Union  Bank, 
who  notwithstanding  the  crossing  paid  the 
amount.  In  an  action  by  the  payee  to  recover 
the  amount  from  the  Union  Bank  : — Held,  that 
he  was  not  entitled  to  recover  for  the  breach  of 
the  duty  imposed  upon  the  Union  Bank  of  Lon- 
don by  21  &  22  Vict.  c.  79,  s.  2,  that  provision 
not  being  directly  for  the  protection  of  payees  ; 
nor  for  conversion  of  the  cheque,  since  the  sta- 
tutes had  not  affected  the  negotiability  of  crossed 
cheques,  and  that  both  the  property  and  posses- 
sion had  therefore  passed  to  the  bon&  fide  holder 
for  value.  Smith  v.  Union  Batik  of  London,  1 
Q.  B.  D.  31 ;  46  L.  J.,  Q.  B.  149;  33  L.  T.  557  ; 
24  W.  R.  194— C.  A.  See  new  Act  of  1876  (39  & 
40  Vict.  c.  81). 

3.  PATMBNT. 

Proyiaional  or  Conolnfive.  I — ^The  branch  bank 
of  the  Bank  of  England  at  Newcastle  discounted 
a  bill  of  exchange  drawn  by  P.,  who  was  a  cus- 
tomer of  the  branch  bank,  upon  H.  &  Co.,  and 
accepted  by  them  payable  at  the  bank  of  L.  & 
Co.,  also  bankers  at  Newcastle.  According  to 
the  practice  prevailing  among  bankers  at  New- 
castle, the  branch  bank,  on  the  morning  when 
the  bill  became  due,  took  it  to  L.  &  Co.,  who 
marked  it  for  payment,  and  gave  a  credit  note, 
indicating  that  it  with  other  moneys  was  in 
order  for  payment  and  would  be  paid.  About 
2  P.M.  on  the  same  day,  a  clerk  of  the  branch 
bank,  in  accordance  with  the  practice,  took  all 
the  cheques  which  had  been  received,  drawn  on 
L.  &  Co.,  together  with  the  credit  note,  to  the 
bank  of  L.  &  Co.  The  credit  note  was  admitted 
into  the  total  amount,  and  a  cheque  upon  the 
branch  bank  was  in  accordance  with  the  practice 
handed  by  L.  &  Co.  to  the  clerk  for  the  amount 
of  the  balance  due  to  the  branch  bank.  At  3 
P.M.  the  banks  at  Newcastle  close  to  the  public, 
but  it  is  the  practice  for  the  bankers  who  keep 
accounts  with  the  branch  bank  to  attend  at  su(^ 
bank,  before  it  finally  closes  for  the  day  at  4  P.  M., 
for  the  purpose  of  having  the  day's  accounts  in- 
vestigated, and  of  rectifying  any  mistakes  or 
errors  which  may  have  arisen  in  the  course  of 
the  day,  and  finding  and  striking  the  final  ba- 
lances between  them.  When  the  bank  of  L.  k, 
Co.  clos^  at  3  o'clock  it  was  ascertained  that 
H.  &  Co.  had  stopped  payment,  and  that  their 
balance  was  not  sufficient  to  meet  the  bill. 
Notice  was  at  once  and  before  4  P.M.  given  to 
the  branch  bank  that  the  bill  had  been  paid  in 
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error,  and  they  were  reqnested  to  take  it  back. 
Before  such  notice  was.  received,  the  account  of 
L.  &  Co.  had  been  debited  with  the  amount  in 
the  accounts  of  the  branch  bank  : — Held,  that  it 
not  being  shewn  that  the  givingr  the  cheque  was 
provisional  only,  and  subject  to  rectification  upon 
going  over  the  accounts  later  in  the  dav,  such 
giving  the  cheque  by  L.  k  Co.  amounted  to  pay- 
ment of  the  bill  to  the  branch  of  the  Bank  of 
Kngland,  and  that  P.  was  entitled  to  have  credit 
with  them  for  the  amount  of  the  bill.  Pollard  \ 
V.  Bank  of  England,  6  L.  R.,  Q.  B.  623 ;  40  L. 
J.,  Q.  B.  233  ;  25  L.  T.  415 ;  19  W.  R.  1168. 

Title  to  GinkLi.] — The  right  of  property  does 
not  pass  upon  a  sale  of  gcxxls  paid  for  by  the 
purchaser's  cheque — subsequently  dishonoured 
— if  the  purchaser  had  not,  at  the  time  of  draw- 
ing and  giving  the  cheque,  reasonable  grounds 
for  believing  that  there  were  funds  to  meet  it  as 
an  instrument  payable  the  instant  after  it  was 
drawn.     Loughnan  v.  Barry ^  5  Ir.  R.,  C.  L.  538. 

When  cattle  were  sold  and  paid  for  by  the 
purchaser's  cheque,  which  was  subsequently  dis- 
honoured:— Held,  in  an  action  by  the  vendor 
for  conversion,  and  for  money  had  and  received, 
that  the  proper  question  for  the  jury  was — not 
whether  the  purchaser  had  reasonable  grounds 
for  believing,  and  did  in  fact  believe,  that  the 
cheque  would  be  honoured — but  whether,  at  the 
time  the  cheque  was  (^wn,  he  had  reasonable 
grounds  for  believing  that  there  were  funds  to 
meet  it.     Ih. 

On  a  sale  of  goods  for  ready  money,  if  the 
purchaser  gives  in  payment  his  cheque  which  he 
then  knows  he  has  not  funds  in  the  bank  to 
meet,  this  amounts  to  a  false  representation  of 
a  material  fact,  which  vitiates  the  sale  and  en- 
titles the  seller  to  rescind  the  contract,  even 
though  the  purchaser  at  the  time  believed,  and 
hdd  reasonable  ground  for  believing,  that  the 
cheque  would  be  paid,  Lovghnan  v.  Barry,  6 
Ir.  K,  C.  L.  467. 

Indorsement  by  Agent  per  proo.] — ^An  indorse- 
ment of  a  cheque  payable  to  order,  purporting  to 
be  by  the  agent  of  the  person  to  whose  order 
the  cheque  is  payable,  is  within  16  &  17  Vict.  c. 
59,  8.  19,  aflEording  protection  to  bankers,  a 
sufficient  authority  to  the  banker  to  pay  the 
amount  of  such  cheque,  though  the  person  who 
indorsed  the  cheque  had  no  authority  to  indorse. 
Charles  v.  Blackwell,  2  C.  P.  D.  151  ;  46  L.  J., 
C.  P.  368  ;  36  L.  T.  195  ;  25  W,  R.  472.— C.  A. 
Affirming  the  judgment  of  the  Common  Pleas 
Division,  1  C.  P.  D.  548  ;  45  L,  J.,  C.  P.  542 ;  35 
L.  T.  162  ;  24  W,  R.  737. 

S.  K.,  an  agent  of  S.  &  Co.,  having  authority 
to  sell  goods  for  them  and  to  receive  payment 
by  cash  or  cheque,  but  not  having  authority  to 
indorse  cheques,  received  from  the  defendants, 
in  payment  for  goods  supplied,  a  cheque  on 
their  bankers,  drawn  payable  to  S.  &  Co.,  or 
order.  8.  K.  indorsed  it  "  S.  &  Co.,  per  S.  K. 
agent,"  received  the  money  from  the  bankers, 
and  misappropriated  part  of  it.  The  bankers  re- 
turned the  cheque  to  the  defendants,  and  the 
amount  was  allowed  in  account  by  the  defendants : 
— Held,  that  such  payment  by  the  bankers  was 
within  the  protection  of  16  &  17  Vict.  c.  50, 8. 19  ; 
and  that  S.  &  Co.  could  not  maintain  an  action 
against  the  defendants,  either  for  the  price  of  the 
goods  or  for  the  cheque.     lb. 


When  Statute  of  Limitationi 


toran.]- 


The  plaintiff  having  agreed  to  lend  the  defen- 
dant a  sum  of  money,  gave  him  a  cheque  for  the 
amount,  which  the  defendant  paid  into  his 
bankers,  receiving  credit  for  it.  The  cheque  was 
not  paid  by  the  plaintlfTs  bankers  till  some  days 
later.  In  an  action  for  the  money  so  lent  : — 
Held,  that  the  Statute  of  Limitations  only  ran 
from  the  time  of  the  payment  of  the  cheque  by 
the  plaintiff's  bankers.  Gardtn  v.  Bruce ^  3  L.  R., 
C.  P.,  300  ;  37  L.  J.,  C.  P.  112  ;  18  L.  T.  644  ;  16 
W.  R.  366. 

Payable  lo  many  Days  after  Sight — ^Writ 
israed  before  Time  elapeed.  ] — A  creditor  to  whom 
a  draft  on  a  banker,  payable  at  so  many  days 
after  sight,  is  sent  in  payment  of  a  debt,  such 
order  being  accepted  by  the  banker,  commits  an 
abuse  of  the  process  of  the  court  if  he  issues  a  writ 
for  the  debt  before  the  expiration  of  the  days,  at 
the  same  time  retaining  the  draft.  Stuart  v. 
Cinv»e,  5  C.  B.,  N.  S.  737  ;  28  L.  J.,  C.  P.  193  ;  5 
Jur.,  N.  S.  650. 

Banker  giving  np  Bille  for  Cheqne^lTegli- 
gence.] — A  banker  in  London  receiving  bills 
from  his  correspondents  in  the  country  to  whom 
they  had  been  indorsed,  to  present  for  payment, 
is  not  guilty  of  negligence  in  giving  up  snch  bills 
to  the  acceptor  upon  receiving  a  cheque  upon 
a  banker  for  the  amount,  although  it  turns  out 
that  such  cheque  is  dishonoured.  Buuell  v. 
Hanluy,  6  T.  B.  12. 

Taken  without  Inquiry  tulgeet  to  EquitiM.]— - 

T.  C.  undertook  to  discount  bills  for  J.  R.  H., 
and  in  return  for  the  bills  gave  cheques  to  J.  R. 
H.,  upon  the  understanding  that  they  were  not 
to  be  presented  until  there  were  funds  in  T.  C.'s 
bank  to  meet  them.  Part  of  these  bills  were 
subsequently  handed  back  by  T.  C.'s  bankers,  and 
security  was  given  by  T.  C.  and  J.  R.  H.  to  cover 
the  whole  amount  of  them.  J.  R.  H.  had  mean- 
while deposited  the  cheques  with  his  brother 
G.  W.  H.  as  security  for  money  advanced.  On 
T.  C.'s  bankruptcy  G.  W.  H.  sought  to  prove  for 
the  full  amount  of  the  cheques.  The  cheques 
had  been  presented  and  dishonoured : — Held, 
that  G.  W.  H.  having  taken  the  cheques  without 
proper  inquiry,  took  them  subject  to  all  the 
equities  attaching  to  them,  and  could  not  prove 
in  respect  of  them.  Hughes,  Ex  parte,  Cobb,  In 
re,  43  L.  T.  577. 

Paying  in  to  Cuatomer's  Account.] — ^When  a 
customer  pays  to  his  bankers  a  cheque  drawn 
upon  them  by  another  customer,  he  must,  in 
order  to  make  them  liable  at  all  events,  demand 
payment,  or  request  that  the  amount  may  be 
placed  to  his  credit.  Boyd  v.  Emmerson.  4  N.  It 
M.  99  ;  2  A.  &  £.  184. 

An  assent,  on  the  part  of  the  banker,  to  sudi 
a  demand  or  request,  would  raise  an  implied 
promise  to  pay  or  give  credit  for  the  anonnt. 
lb. 

When  a  customer  pays  into  his  bankers,  in  the 
ordinary  way,  a  cheque  drawn  upon  them  by 
another  of  their  customers,  the  bankers  are 
entitled  to  the  same  time  for  ascertaining  whether 
the  cheque  will  be  paid,  and  giving  notice  of  dis- 
honour (in  case  it  is  resolved  by  them  not  to  pay 
the  cheque)  as  in  the  case  where  a  cheque  is 
drawn  upon  other  bankers.     lb. 

A.  &  B.  are  respectively  customers  of  C,  a 
banker.    A.  goes  to  C.'s  bank  at  a  quarter  bd^ore 
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one  on  Monday,  and  gives  C.'s  managing  clerk 
directions  as  to  the  payment  of  a  bill,  and, 
whilst  the  clerk  is  making  a  memorandum  of 
those  directions,  lays  on  the  counter  a  cheque 
drawn  by  B.  on  C,  and  says,  "  Place  this  to  my 
account"  or  ** credit/'  No  intimation  as  to 
whether  the  cheque  would  or  would  not  be  paid 
was  given  to  the  clerk.  The  clerk  did  not  debit 
B.  with  the  amount  or  place  it  to  A.'s  credit,  or 
cancel  the  cheque.  B,  having  overdrawn  his 
account,  inquiries  were  made  on  Tuesday,  the 
result  of  which  was  t^at  C.  resolved  not  to  pay 
the  cheque.  The  cheque,  with  notice  of  dishonour, 
was  sent  A.,  at  his  residence,  by  seven  o'clock 
P.M.  on  Tuesday  : — ^Held,  sufficient  notice  of 
dishonour,    lb. 


Of  Cheque   to  Bankers  —  Holders   for 


Value.] — ^When  a  customer  pays  a  cheque  to  his 
bankers  with  the  intention  tliat  the  amount  of  it 
shall  be  at  once  placed  to  his  credit,  and  the 
bankers  carry  the  amount  to  his  credit  accord- 
ingly, they  become  immediately  holders  of  the 
cheque  for  value,  even  though  the  customer's 
account  is  not  overdrawn.  Michdale,  Ex.  parte, 
Palmer,  In  re,  19  Ch.  D.  409  ;  51  L.  J.,  Ch.  462  ; 
46  L.  T.  116  ;   30  W.  R.  262— C.  A. 

Altering  Signature  by  Drawer  after  Pajnnent.l 
— ^A  drawer  of  a  cheque,  after  it  had  been  paid 
and  returned  to  him  cancelled  by  the  bank, 
darkened  the  signature,  so  as  to  give  it  the 
appearance  of  a  forgery.  He  then  took  it  to  the 
bank,  and  represented  it  to  be  a  forgery.  He  also 
stated  that  it  had  been  forged  by  the  plaintiff. 
The  bank  thereupon  gave  the  plaintiff  into 
custody : — Held,  that  a  plea  of  justification 
setting  out  these  facts  did  not  constitute  a  defence 
to  an  action  for  false  imprisonment :  that  to 
support  the  plea  the  commission  of  a  felony 
must  be  shewn  ;  that  the  alteration  of  his  own 
cheque  by  the  drawer,  although  a  cheat  on  the 
bank,  was  not  a  forgery,  and  that  therefore  no 
felony  had  been  committed.  Brittain  v.  Bank 
0/Limdon,  3  F.  &  F.  465 ;  8  L.  T.  382  ;  11  W. 
R.  569. 

Proof  of  Pajnnent — ^What  is.]— The  steward  of 
a  manor  appointed  C.  his  deputy  to  admit  a 
j^rson  to  a  copyhold  of  the  manor  which  he  had 
purchased  ;  and  C.  also  acted  as  his  solicitor  in 
the  purchase.  Ten  days  after  admittance  the 
purchase^gave  C.  a  cheque  for  a  sum  made  up 
of  the  lord's  fine,  the  steward's  fees,  and  C.'s 
professional  charges,  and  this  cheque  was,  at  C.'s 
request,  crossal  with  the  name  of  C.'s  bankers. 
On  presentment  the  cheque  was  paid  by  the 
purcnaser's  bankers  to  C.'s  bankers,  but  they 
retained  the  money  to  balance  his  overdrawn 
account.  In  an  action  by  the  lord  against  the 
purchaser  for  the  fine  : — Held,  that  there  was 
evidence  to  support  a  plea  of  payment,  and  that 
payment  by  the  crossed  cheque  was  a  mode  of 
payment  which  discharged  the  purchaser  as  soon 
as  the  cheque  was  cashed.  Bridges  v.  Garrett, 
6  L.  B.,  C.  P.  451  ;  39  L.  J.,  C.  P.  251  ;  22  L.  T. 
448  ;  18  W.  R.  815— Ex.  Ch. 

Under  the  Railways  Clauses  Act,  1863,  s.  12, 
where  a  railway  forms  a  junction  with  another 
railway,  the  company  with  whose  railway  the 
junction  is  made  is  empowered  to  erect  such 
signals  and  conveniences  incident  to  the  junc- 
tion as  may  be  necessary  for  the  prevention  of 
danger  to  or  interference  with  the  traffic  at  or 


near  the  junction  ;  and  the  expenses  of  erecting 
and  maintaining  such  signals  and  conveniences 
are  at  the  end  of  each  half-year  to  be  repaid 
by  the  company  making  the  junction.  To  prove 
payment,  the  plaintiff's  secretary  stated  that  he, 
on  the  25th  of  February,  sent  to  the  persons  who 
did  the  work  a  cheque  for  the  amount  of  their 
bill,  and  got  from  them  by  return  of  post  (on  the 
26th)  a  receipt,  and  the  cashier  of  the  latter 
stated  that  he  received  the  cheque  at  9  A.M.  on 
the  26th  as  payment,  and  sent  a  receipt : — Held 
(Bovill,  C.  J.,  dissenticnte),  that  the  receipt  was 
admissible,  with  tlie  other  facts,  to  prove  pay- 
ment on  the  morning  of  the  26  th  of  February 
(the  action  having  been  brought  on  that  day), 
without  shewing  that  the  cheque  was  honoured. 
Carmarthen  and  Otrdigan  llaiUvay  Covipany  v. 
Mancliester  and  Milford  liaihvay  Company,  8 
L.  R.,  C.  P.  685 ;  42  L.  J.,  C.  P.  262. 

In  an  action  by  assignees,  proof  that  a  cheque 
for  a  certain  sum  in  the  defendant's  favour  was 
drawn  by  the  bankrupts  upon  their  bankera,  and 
that  the  amount  was  placed  by  their  bankers  to 
the  defendant's  credit,  is  no  evidence  to  go  to 
the  jury  of  a  loan  of  money  to  the  defendants  by 
the  bankrupts.     Graham  v.  Cox,  2  C.  &  K.  702. 

A  defendant  having  money  of  the  plaintiff's  in 
his  hands,  drew  on  his  banker  in  favour  of  the 
plaintiff  a  cheque,  which  was  paid  to  the  plaintiff 
at  the  bank  : — Held,  evidence  of  payment,  with- 
out proof  that  the  plaintiff  haa  received  the 
cheque  from  the  defendant.  Mountford  v. 
Harper,  16  M.  &  W.  825 ;  16  L.  J.,  Ex.  182. 

In  proof  of  a  new  petitioning  creditor's  debt 
under  6  Geo.  4,  c.  16,  s.  18,  the  plaintiff  produced 
cancelled  cheques  drawn  by  the  bankrupt  upon 
L.  &  Co.,  and  proved  by  a  clerk,  who  spoJke  from 
his  recollection,  that,  at  the  time  of  these  cheques 
being  drawn,  the  bankrupt's  account  with  L.  & 
Co.  was  greatly  overdrawn : — Held,  that  the 
cheques  we^e  prim^  facie  evidence  of  payment  of 
the  debt  due  from  L.  &  Co.  to  the  bankrupt,  and 
not  of  a  loan  to  him,  and  were,  therefore,  insuffi- 
cient to  prove  the  petitioning  creditor's  debt. 
Fleteher  v.  Manning,  12  M.  &  W.  571  ;  13  L.  J., 
Ex.  150. 

To  "prove  a  payment  it  is  enough  to  put  in  a 
cheque  shewn  to  have  been  in  circulation, 
Xlumipscn  v.  Pitman,  1  F.  &  F.  339. 

Bevival  of  Debt— When  Pajnnent  Stopped.] — 
When  a  cheque  has  been  given  in  satisfaction  of 
a  debt,  but  payment  of  the  draft  has  been 
stopped  before  it  has  been  cashed,  the  debt  and 
the  position  of  the  parties  are  just  the  same  as 
though  such  cheque  had  never  been  given,  and 
the  debt  revives  and  is  capable  of  being  attached 
under  a  garnishee  order.  Cohen  v.  Hale,  3 
Q.  B.  D.  371  ;  47  L.  J.,  Q.  B.  496  ;  39  L.  T.  35  ; 
26  W.  R.  680. 

4.  Cashing  ovee  the  Counter. 

When  Property  Passes  by.]— C.  presented,  on 
behalf  of  his  employer,  a  cheque  at  a  banking 
house.  The  cashier  counted  out  the  amount  in 
notes,  gold  and  silver,  and  placed  it  on  the 
counter.  C.  took  it,  and  counted  it,  and  was  in 
the  act  of  counting  tt  a  second  time,  when  the 
cashier  (having  discovered  that  the  drawer's 
account  was  overdrawn)  demanded  the  money 
back,  and  upon  C.'s  refusal,  detained  him,  and 
took  it  from  him  by  force  : — Held,  that  the 
property  in  the  notes  and  money  had   passed 
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from  the  bankers  to  the  bearer  of  the  cheque, 
and  that  the  payment  was  complete  and  coold 
not  be  revoked.  Chambers  v.  -V/7^r,  13  C.  B., 
N.  S.  125  ;  32  L.  J.,  C.  P.  30 ;  9  Jur.,  N.  S.  626  : 
7  L.  T.  856  ;  11  W.  R.  236 ;  ^!!L  C,  a»  nisi  prius, 
3  F.  &  F.  202. 

Xeftual  to  Caih — ^Forgery.] — Detinue  for  a 
cheque,  plea,  that  the  defendant  received  the 
cheque  from  the  plaintiff  to  present  to  and 
collect  it  from  the  bank  on  whicn  it  was  drawn ; 
that  he  presented  it,  but  payment  was  refused  by 
the  manager,  who  kept  the  cheque,  alleging  that 
the  name  of  the  drawer  was  forged  : — afield,  a 
good  defence,  for  if  the  cheque  was  forged  the 
detention  was  rightful,  and  if  genuine  the  de- 
fendant lost  control  over  it  by  no  wrongful  act. 
and  the  plaintiflfs  remedy  was  against  the  bank. 
Brotrn  v.  LiriMffStoM/',  8  U.  C.  L.  J.  124. 


Whan  Bank  haa  Mreral  BraaehAt.]— A 


banking  company  carried  on  business  by  means 
of  branches  at  various  places,  amongst  others,  at 
G.  and  B.  The  company  was  one,  but  each 
branch  kept  separate  ace  >uuts.  had  separate 
customers,  and  in  all  respects  transacted  busi- 
ness like  a  separate  bank.  A  holder  of  a  cheque 
drawn  on  the  6.  branch,  by  a  person  who  kept 
an  account  there,  got  ca^  for  it  at  the  B. 
branch.  The  cheque  was  without  laches  for- 
warded by  the  B.  branch  to  the  G.  branch. 
When  it  was  cashed,  the  balance  in  the  G. 
branch  to  the  credit  of  the  drawer  exceeded  the 
amount  of  the  cheque :  but  when  it  arrived  at 
G.,  that  balance  had  been  paid  away,  and  the 
cheque  was  dishonoured ;  the  company  having 
sued  the  holder  of  the  cheque,  to  whom  the 
amount  had  been  so  paid,  for  money  had  and 
received,  on  the  ground  of  failure  of  considera- 
tion : — Held,  that  the  company  was  entitled  to 
recover,  as  the  B.  branch  could  not  be  considered 
as  honouring  the  cheque,  or  as  purchasing  it,  but 
as  taking  it  from  the  holder  ou  his  credit,  as  the 
company  might  have  done  a  cheque  drawn  on 
any  other  buik,  the  circumstance  that  the  banks 
at  G.  and  B.  were  branches  of  the  same  company 
being  for  this  purpose  immateriaL  Wo&tfUiiul 
T.  /Wir.  7  El.  &:  BL  519  ;  26  L.  J.,  Q.  B.  202  ;  3 
Jur.,  N.  S.  587  ;  iSL  P^  Brotcn  t.  London  and 
NortX  Western  Bailwaff  Companjf^  4  B.  &  S. 
330,337. 

5.  Datk  of. 

Poft-datiag.] — A  draft  payable  to  order  is  not 
rendered  void  by  being  post-dated  ;  the  provi- 
sions of  55  Geo.  3,  c.  184,  s.  13.  and  21  &  22  Vict. 
c.  20,  being  applicable  onlv  to  drafts  pavable  to 
bearer.  Wkistler  v.  Forxter,  14  C.  B.,  N."  S.  248  : 
32  L.  J..  C.   P.  161 ;  8  L.  T.  317  ;  11  W.  R.  648. 

A  cheque  drawn  payable  to  A.  or  bearer,  and 
p(«t-dated.  was  indorsed  to  a  party,  who  took  it 
without  notice  of  it«:  having  been  post-dated  : — 
Held,  that  he  was  entitled  to  recover  thereon. 
Anstin  v.  Bunyard,  34  L.  J..  Q.  B.  217  ;  11  Jur.. 
X.  S.  874  ;  12  L.  T.  452  ;  13  W.  R.  773. 

A  post-dated  cheque  given  and  received,  with 
the  intention  that  it  should  be  held  over  and  not 
presented  for  payment  until  the  day  on  which  it 
was  dated,  is  not  distinguishable  from  a  bill  of 
exchange,  and  therefore,  in  the  absence  of  ex- 
press authority,  one  partner  of  a  firm  of  attorneys 
cannot  bind  his  co-partner  by  drawing  a  post- 
dated cheque  in  the  name  of  the  firm.    Farster 


\  V.  MofhretK  2  L.  R.,  Bx.  163  ;  36  L.  J.,  Ex.  94; 
16  L.  T.  23  ;  15  W.  B.  747. 

A  stamped  cheque,  payable  to  bearer,  but  post- 
dated, is  admissible  in  an  action  brought,  after 
the  date  of  the  cheque,  by  the  holder,  although 
he  took  with  knowledge  of  the  post-dating,  since, 
under  the  Stamp  Act.  1870,  the  test  of  admissi- 
bility is  whether  the  instrument  appears,  when 
tendered  in  evidence,  to  be  sufficientlv  stamped. 
Gatty  V.  Fry,  2  Ex.  D.  265  ;  46  L.  J.,  Ex.  605  ; 
36  L.  T.  182  ;  25  W.  B.  305. 

Before  the  Stamp  Act.  1870.  there  was  nothing 
in  the  statutes  to  invalidate  a  post-dated  cheque 
payable  to  order  on  demand ;  and  in  determining 
what  is  the  requisite  stamp  to  make  such  an  in- 
strument admissible  in  evidence  the  instrument 
alone  is  to  be  l<K>ked  at.  And,  therefore,  a  post- 
dated cheque  payable  to  order  is  available  in 
the  hands  of  a  person  who  takes  it  with  know- 
ledge that  it  was  post-dated  ;  and  is  admissible 
in  evidence  with  only  a  pennv  stamp.  Bull  v. 
OSulIiran,  6  L.  R..  Q.  B.  209 ;  40  L.  J..  Q.  B. 
141  ;  24  L.  T.  130. 


Cmtma  of  tha  City  «f  LoBdoa  at  to.] — It 


is  a  custom  of  bankers  in  the  city  of  London  not 
to  pay  a  cheque  marked  "post-dated:" — Held, 
that  this  custom  is  part  of  the  contract  between 
a  London  banker  and  his  customers,  and  there- 
fore a  customer  could  not  maintain  an  action 
against  his  banker  for  refusing  payment  of  a 
cheque  sso  marked.  Emanmtl  v.  Bobarts,  9  B.  & 
S.  121  ;  17L.  T.  646. 

A  iKist-dated  cheque  pavable  to  order  is  not 
illegal.    /*. 

Bood  not  bo  ipooially  Floadod.]^The 

post-dating  of  a  cheque  need  not  be  specially 
pleaded.  Field  t.  Wtn^s,  2  K.  t  P.  117  ;  W'. 
W.  &  D.  482  :  7  A.  &  £.  114  ;  6  D.  P.  C.  23 ;  8 
C.  &  P.  52  ;  1  Jur.  496. 

Qvootioa  te  Jmdgo.] — It  was  for  the 

judge  to  determine,  as  a  collateral  issue,  whether 
it  was  post-dated  or  not.  Dnntford  v.  CuHewis^ 
1  F.  A:  F.  702. 

Payahlo  at  fbtuo  Bato.] — M.,  being  in  Spain, 
by  his  agent  in  London,  ^purchased  bills  of  L., 
a  London  merchant.  The  purchase  was  made 
on  the  11th  of  February,  1873,  and  the  bills 
were  to  be  paid  for  on  the  14th  of  Febmary. 
which  was  the  next  foreign  post  daj  after  the 
sale.  On  the  13th  of  Februazr.  Lis  bankers 
having  pressed  him  to  reduce  his  l^i*«r*>,  he 
hand^  to  them  a  document  directing  M.  to  pay 
to  the  bankers,  or  bearer,  the  price  of  the  bills. 

'  Such  document  was  dated  the  day  after  that  on 
which  it  was  delivered,  and  was  stamped  with 
a  penny  stamp.    On  the  14  th  of  February.  ]|.  s 

,  agent  drew  a  cheque  on  M.*8  bankers  for  the 
price  of  the  bills,  payable  to  L.  or  bearer,  and 

;  handed  it  to  L.'s  bankers,  and  received  in  ex- 
change the  document  of  the  1 4th  of  Febroazr. 
L.  subsequently  failed,  and  the  bills  were  ds- 
honoured.  In  an  action  by  L.'s  bankers  against 
M.  on  the  cheque : — Held,  that  the  docnmoit  <A 
the  13th  of  February  was  a  valid  docnmokt^  and 
was  not  void  under  the  Stamp  Act,  33  &  34  Vict, 
c.  97,  as  being  a  bUl  of  exchange  payable  at  a 
future  date,  and  wanting  a  sufficient  stampt. 
Misa  V.  Cnrrie.  1  App.  Oas.  5,>4  ;  45  L.  J.,  Q.  B. 
852  ;  35  L.  T.  414  ;  24  W.  R.  1049— H.  L. 
Held,  also,  that  the  surrender  of  such  doca* 
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ment  was  a  good  consideration  for  the  cheque, 
and  that  the  bankers  were  entitled  to  recover  on 
it.    lb. 

Alteration  of.] — A  person  intrusted  with  a 
cheque  by  the  payee  to  pay  into  a  bank  absconded 
with  it,  and  after  altering  the  date  from  the  2nd 
of  March  to  the  26th  of  March,  passed  it  to  the 
plaintiff  for  value.  The  cheque  was  not  paid, 
and  the  plaintiff,  who  had  not  been  guilty  of  any 
negligence  in  taking  the  cheque,  sued  the  dmwer : 
—Held,  that  the  alteration  was  material,  and 
invalidated  the  cheque  ;  and  that  the  circum- 
stances that  the  plaintiff  had  not  been  guilty  of 
negligence  in  taking  it  was  immaterial.  Vanca 
V.  Lowtlwr,  1  Ex.  D.  176  ;  45  L.  J.,  Ex.  200  ; 
34  L.  T.  286  ;  24  W.  R.  372. 

6.  Presentment  fob  Payment. 

Kast  be  made  with  due  Diligenee.] — A  cheque 
should  be  presented  with  due  diligence  to  the 
bankers  on  whom  drawn  ;  but  a  banker  in  Lon- 
don who  receives  a  cheque  by  the  general  post, 
is  not  bound  to  present  it  for  payment  until  the 
following  day.  Rickfoi^d  v.  Jlidgr,  2  Camp. 
637. 

The  holder  of  a  cheque  is  bound  to  present  it 
for  payment  on  the  day  following  that  on  which 
he  receives  it ;  but  if  he  pays  it  to  his  bankers 
before  the  time  at  which  the  bankers,  by  pre- 
senting it  at  the  clearing-hoyse,  might  obtain 
payment,  the  drawer  is  not  discharged  by  their 
omitting  so  to  present  it,  although,  according  to 
the  custom  of  London,  it  may  be  imperative 
upon  the  bankers,  as  between  them  and  their 
customers,  so  to  present  it.  Boddington  v. 
ScMencker,  1  N.  &  M.  541  ;  4  B.  &  Ad.  752. 

The  not  presenting  a  draft  upon  the  same  day 
on  which  it  is  received  is  not  laches.  Medcalf 
V.  //aW,  3  Dougl.  113. 

The  holder  of  a  cheque  is,  in  general,  bound  to 
present  it  for  payment  not  later  than  the  day 
following  that  on  which  he  receives  it,  whether 
the  presentment  is  made  by  himself  or  through 
his  bankers.  Alexander  v.  BvrchJieJd^  7  M.  & 
G.  1061  ;  3  Scott,  N.  R.  555  ;  Car.  &  M.  75. 

But  the  time  for  presentment  may  be  extended 
by  the  assent  of  the  drawees,  express  or  implied. 
Ih. 

The  plaintiff  sold  horses  to  the  defendant  on 
the  10th  of  March,  1840,  and  in  payinent  the  de- 
fendant gave  a  cheque  on  his  bankers,  which  the 
plaintiffs  crossed  to  their  own  bankers,  and  paid 
in  to  them  on  the  1 1  th  of  the  same  month.  The  I 
defendant's  bankers  did  not  use  the  clearing- 
house in  Lombard-street,  and  accordingly  the 
plaintiffs'  bankers  presented  that  cheque  to  the 
defendant's  bankers  on  the  12th,  whereas,  other- 
wise, they  would  have  presented  it  at  the  clear- 
ing-hoase  on  the  evening  of  the  1 1  th.  The  defen- 
dant's bankers  had  stopped  payment  on  the  12th  : 
— Held,  that  the  bankers  of  the  plaintiffs  had 
acted  in  strict  accordance  with  the  rules  of  mer- 
cantile law ;  but  that  the  plaintiffs  themselves 
had  been  guilty  of  laches  in  not  paying  the 
cheque  to  their  bankers  on  the  10th,  if  they  re- 
ceived it  within  banking  hours.     Ih, 

The  holder  of  a  cheque  ought  to  present  it  for 
payment  within  a  reasonable  time,  and  it  is  a 
question  for  the  jury,  on  an  issue  of  due  present- 
ment, whether  this  rule  has  been  complied  with. 
Serle  v.  mrrton,  2  M.  &  Rob.  401. 

Where  a  cheque  drawn  on  a  country  banker, 

VOL.  I. 


dat<jd  19th  March,  was  not  presented  until  6th 
April,  and  no  cause  was  assigned  for  the  delay, 
but  the  drawer  had  not  sustained  loss  by  the  non- 
presentment  at  an  earlier  period,  the  drawer 
was  held  liable  to  be  sued  on  the  cheque.     Ih. 

C,  the  payee  of  a  cheque  drawn  on  Monday, 
the  4th  June,  on  a  bank  at  Falmouth,  paid  it  on 
Tuesday,  the  5th,  to  the  credit  of  his  account  in 
a  bank  at  Truro,  which  was  about  ten  miles  from 
Falmouth.  On  Tuesday,  the  5th,  the  Truro  bank, 
having  no  agent  at  Falmouth,  sent  the  cheque 
to  B.  &  Co.,  their  London  agents,  who  received  it 
on  Wednesday,  the  6th,  and  handed  it  through 
the  clearing-house  to  the  London  agents  of  the 
Falmouth  bank  ;  they  forwarded  it  to  the  Fal- 
mouth bank,  who  received  it  on  Thursday,  the 
7th,  and  debited  the  drawer's  account  with  the 
amount  and  cancelled  the  cheque,  and  by  post  of 
the  same  day  wrote  to  their  London  agents  to 
pay  it  on  their  account.  On  the  morning  of  that 
day  their  London  agents  stopped  payment,  and 
the  London  agents  of  the  Truro  bank  wrote  to 
the  Falmouth  bank  requesting  them  to  return 
the  cheque  or  pay  it.  On  Friday,  the  8th,  the 
Falmouth  bank  wrote,  refusing  to  do  either,  and 
on  the  following  day  stopped  payment.  On 
Saturday,  the  9th,  the'Traro  bank  gave  C.  notice 
of  dishonour : — Held,  that  the  Trui*o  bank  was 
entitled  to  debit  C.  with  the  amount  of  the 
cheque,  inasmuch  as,  first,  they  were  not  bound 
to  send  the  cheque  direct  to  the  Falmouth  bank, 
and  therefore  it  was  presented  in  due  time ;  and, 
secondly,  notice  of  dishonour  was  given  to  C.  in 
due  time.  Prideaux  v.  CriddUy  4  L.  R.,  Q.  B. 
455  ;  38  L.  J.,  Q.  B.  232  ;  20  L.  T.  695  ;  10  B.  & 
S.  515. 

Of  Country  Cheques.] — When  a  cheque,  drawn 
upon  one  country  banlc,  is  paid  by  the  holder 
into  his  account  with  another  country  bank, 
situate  at  a  distance  from  the  former,  there  is  no 
legal  obligation  on  the  latter  to  send  off  the 
cheque  to  the  former  by  the  first  post.  Hare  v. 
Ilenty,  10  C.  B.,  N.  S.  65  ;  30  L.  J.,  C.  P.  302 ; 
7  Jur.,  N.  S.  523  ;  4  L.  T.  363  ;  9  W.  R.  738. 

Where  country  banks  have  not  adopted  the 
system  of  the  country  banks'  clearing-house  in 
London,  the  course  with  respect  to  presontment 
of  cheques  paid  in  to  the  accounts  of  customers 
is  this — the  bank,  into  which  the  cheque  drawn 
on  another  country  bank  is  paid,  is  not  bound  to 
send  it  off  for  presentment  until  the  next  day 
after  that  on  which  the  banker  receives  it ;  he 
may  send  it  to  an  agent  resident  in  the  town  on 
which  it  is  drawn ;  this  agent,  receiving  it  on  the 
same  day,  would  not  be  bound  to  present  it  at 
the  bank  on  which  it  is  drawn  before  the  next 
day  after  that  on  which  he  receives  it.    Ih. 

This  is  the  general  rule  in  all  cases,  both  as 
between  parties  to  the  cheque,  and  as  between 
banker  and  customer,  unless,  from  the  particular 
circumstances,  a  contract  or  duty  can  be  inferred, 
on  the  part  of  the  banker,  either  to  present 
earlier,  or  postpone  the  presentment  later.     Ih, 

A.,  a  banker  at  Worthing,  received  from  B.,  a 
customer,  a  cheque  drawn  upon  C,  a  banker,  at 
Lewes  (distant  about  eighteen  miles  from  Worth- 
ing), on  the  morning  of  Friday,  the  8th  of  July, 
and  sent  it  that  evening  by  post  to  his  London 
correspondent  D.,  for  presentment  through  "the 
country  clearing-house,"  recently  established, 
but  in  pretty  general  use  among  the  country 
bankers.  D.'s  clerk  handed  the  cheque  at  the 
clearing-house  on  the  morning  of  Saturday,  the 
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Effect  of  Delay.]— Where  the  drawees  of  a 
cheque  continue  solvent,  and  have  effects  of  the 
drawer  in  their  hands,  the  holder  does  not  lose 
his  right  of  action  against  the  drawer  by  any 
delay  in  presenting  the  cheque  for  payment. 
Rohimon  v.  Ilawhtford,  9  Q.  B.  52 ;  16  L.  J., 
Q.  B.  377  ;  10  Jur.  964. 

As  between  the  drawer  of  a  cheque  and  the 
holder,  no  time,  within  six  years,  is  unreasonable 
for  presentment  to  the  banker  for  payment, 
unless  some  loss  to  the  drawer  is  occasioned 
by  the  delav.  Laws  v.  liatid,  3  C.  B.,  N.  S.  442  : 
27  L.  J.,  C/P.  76  ;  4  Jur.,  N.  S.  74. 

Cheque  payable  at  two  placoB.] — The  holder 
of  a  banker's  note,  payable  at  two  places,  has  a 
right  to  present  it  at  either,  and  if  payment  is 
refused  at  one,  there  is  no  laches  if  it  is  proved, 
that,  if  payment  had  been  demanded  at  the 
other,  which  was  more  convenient,  the  note 
would  have  been  paid.  Beech  hig  v.  ,  GoweVj 
Holt,  313. 

Forwarding  by  Post.] — Forwarding  a  cheque 
by  post  may  be  a  good  presentment.  Bailey  v. 
Bodenham,  16  C.  B..  N.  S.  288  ;  33  L.  J.,  C.  P. 
252  ;  10  Jur.,  N.  S.  821  ;  10  L.  T.  422  ;  12  W.  R. 
865. 

CuBtom  of  London  —  Presentment  dispensed 

with.] — By  the  practice  of  the  London  bankers, 
if  one  banker,  who  holds  a  cheque  drawn  on 
another  banker,  presents  it  after  four  o'clock,  if 
it  is  not  then  paid,  but  a  mark  is  put  on  it 
to  shew  that  the  drawee  has  assets,  and  that  it 
will  be  paid ;  cheques  so  marked  have  a  priority, 
and  are  exchanged  or  paid  next  day  at  noon  at 
the  clearing-house : — Held,  that  a  cheque  pre- 
sented after  four,  and  so  marked,  and  carriea  to 
the  clearing-house  next  day,  but  not  paid,  no 
clerk  from  the  drawee's  house  attending,  need 
not  be  presented  for  i>ayment  at  the  banking 
house  of  the  drawee.  Jiobmn  v.  Benruftt,  2 
Taunt.  388. 

Such  a  marking  under  this  practice  amounts 
to  an  acceptance,  payable  next  day  at  the  clear- 
ing-house,   lb, 

A  person  receiving  a  cheque  is  equally  justi- 
fieil  in  lodging  it  with  his  own  banker  to  obtain 
payment,  as  he  would  be  in  paying  it  away  in 
the  course  of  trade.    lb. 

Proof  of.] — The  plaintiff  sued  tlie  defendant 
in  the  Mayor's  court,  London,  as  drawer  of  two 
cheques  upon  the  Huddersfield  branch  of  the 
Midland  Banking  Company.  In  answer  to  a 
rule  for  a  prohibition,  it  was  sworn  that  the 
cheques  were  drawn  and  indorsed  by  the  payee 
to  the  plaintiff  in  London  ;  that  the  drawer  had 
no  effects  in  the  hands  of  the  Midland  Banking 
Company,  and  that  he  had  long  since  had  notice 
from  the  bank  that  cheques  drawn  by  him 
would  not  be  paid  unless  previously  provided 
for  : — Held,  that,  there  being  no  obligation  on 
the  plaintiff  to  prove  presentment  and  dis- 
honour, there  was  no  ground  for  a  prohibition. 
Wirth  v.  Aii4tin,  10  L.  R.,  C.  P.  689 ;  32  L.  T. 
669. 

7.  HONOUEINQ. 

Of  Direeton  of  Pnblie  Companies.] — Bankers 
who  have  funds  of  a  company  (formed  under 
the  Companies  Act,  1862)  in  their  hands  may 


(acting  bon^  fide)  lawfully  honour  the  cheques 
of  the  directors  of  the  company,  signed  accord- 
ing to  a  form  sent  by  them  to  the  bankers,  with- 
out being  boimd  previously  to  inquire  whether 
the  persons  assumiug  to  sign  as*  directors  have 
been  duly  api>ointed  to  that  office,  in  conformity 
with  the  pi»visions  of  the  memorandum  and 
articles  of  association  of  the  company.  Mahony 
V.  £agt  Jloljford  Mining  CiMnpany^  7  L.  R.,  H. 
L.  869  ;  33  L.  T.  383  ;  9  Ir.  R.,  C.  L.  306. 

Dnty  of  Bankers.]— The  banker  of  a  public 
registered  company  is  not  bound  to  inquire 
whether  the  persons  drawing  cheques,  as  direc- 
tors, against  the  company's  banking  account, 
were  legally  appointed  directors,  or  authorized 
to  draw  cheques,  if  there  was  nothing  on  the 
face  of  the  transactions  calculated  to  excite 
suspicion,  or  inconsistent  with  the  company's 
articles  of  association.  JSast  Jlolyford  Mhiing 
Company  v.  I^l'atitmal  Bank,  6  Ir.  R,,  C.  L.  608. 
Affirmed  »upra — H.  L. 

A  banker  is  bound  by  law  to  pa^  a  cheque 
drawn  by  a  customer  within  a  reasonable  time, 
after  the  banker  has  received  sufficient  funds 
belonging  to  the  customer  ;  and  the  latter  may 
maintain  an  action  of  tort  against  the  banker, 
for  refusing  payment  of  a  cheque  under  such 
circumstances,  although  he  has  not  thereby  sus- 
tained any  actual  damage.  Marzetti  v.  Williams, 
1  B.  &Ad.  415. 

Cheque  of  Exeontor.] — In  order,  to  hold  a 
banker  justified  in  refusing  to  pay  a  cheque  of 
his  customer,  the  customer  being  an  executor, 
and  drawing  a  cheque  as  executor,  there  must 
be  a  misapplication  of  the  money  intended  by 
the  executor  so  as  to  constitute  a  breach  of  trust, 
and  the  banker  must  be  cognizant  of  that  inten- 
tion. Gray  v.  Johnston^  3  L.  R.,  H.  L.  1  ;  16 
W.  R.  842. 

The  existence  of  a  personal  benefit  to  the 
banker,  designed  or  stipulated  for,  as  a  conse- 
quence of  the  payment,  would  be  strong  evidence 
that  the  banker  was  piivy  to  the  breach  of  trust. 
lb. 

Bankers  had  acted  as  such  to  J.,  who  carried  on 
business  with  his  son-in-law  under  the  style  of 
J.  &  M.,  but  whose  accounts  with  them  were  kept 
in  his  own  name  alone,  and  were  unsettled  at  his 
death.  He  left  a  will,  bequeathing  all  his  pro- 
perty to  the  use  of  his  wife  for  life,  and  after  her 
death  to  be  divided  among  their  children  as  she 
might  think  fit ;  part  of  the  property  consisted 
of  life  iK)licies  which  were  put  into  the  hands 
of  the  bankers,  together  with  the  probate  of 
J,*8  will,  and  they  received  the  amount  of  the 
policies,  made  up  their  accounts,  and,  after 
deducting  their  own  unsettled  claims,  declared 
a  certain  sum  to  remain  due  from  themselves 
to  the  executrix.  She  continued  her  hus- 
band's business  with  his  late  partner  under  the 
style  of  J.  jc  M.,  and  a  new  account  was  opened 
with  the  bankers  in  the  name  of  the  new  firm, 
and  she,  as  executrix,  drew  a  cheque  for  the 
amount  stated  to  be  due  to  her,  and  paid  it 
into  the  bankers  to  be  credited  to  the  firm  of 
J.  &  M.,  and  it  was  so  credited  and  paid  out, 
with  other  money,  on  account  of  cheques  drawn 
by  the  new  firm : — Held,  that  these  circumstances 
were  not,  in  themselves,  sufficient  to  shew  that 
a  breach  of  trust  had  been  committed,  and  that 
the  bankers  knew  of  the  intention  to  commit  it| 
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80  as  to  render  them  liable  to  replace  the  money. 
Ih. 

GKuurantee  that  Cheque  will  he  Honoured — 
Liahilitj  of  Gtutrantor.] — If  a  cheque  drawn 
upon  any  person  is  sent  by  another  to  know  if 
it  is  good,  before  he  will  receive  it,  and  such 
person  says  it  will  be  honoured,  as  he  is  indebted 
to  the  drawer  of  it ;  though  the  cheque  turns 
out  to  be  void,  as  being  post-dated,  the  holder 
may,  nevertheless,  recover,  on  the  ground  of 
the  sum  due  to  the  drawer  of  the  cheque  being 
so  appropriated.  Ardern  v.  Rorvney,  5  Esp. 
254. 


Kotloe  of  Diahonour.] — In  an  action  by  the 
holder  against  the  drawer  of  a  dishonoured 
cheque,  notice  of  dishonour  is  excused  by  want 
of  effects  at  the  time  when  the  drawer  would 
reasonably  expect  the  cheque  to  be  presented  for 
payment,  provided  the  drawer  had  no  reasonable 
expectation  that  it  would  be  paid.  The  want  of 
effects  which  will  excuse  notice  of  dishonour 
need  not  be  a  want  of  any  effects  ;  it  is  sufficient 
if  there  are  no  effects  sufficient  for  the  payment 
of  the  cheque.  Carew  v.  Duckworth^  4  L.  R.« 
Ex.  313 ;  38  L,  J.,  Ex.  149 ;  20  L.  T.  882 ;  17 
W.  R.  927. 

A  holder  of  a  cheque  is  not  bound  to  give 
notice  of  its  dishonour  to  the  drawer,  for  the 
purpose  of  charging  the  person  from  whom  he 
received  it :  he  does  enougn  if  he  presents  it  with 
due  diligenoe  to  the  bankers  on  whom  it  is  drawn, 
and  gives  due  notice  of  dishonour  to  those  only 
against  whom  he  seeks  a  remedy.  Richford  v. 
Ridge,  2  Camp.  587. 

Want  of  notice  of  the  dishonour  of  a  cheque 
is  sufficiently  excused,  prim&  facie,  by  aUeging 
that  the  banker  had  no  effects  of  the  drawer, 
and  had  received  no  consideration  for  payment 
of  the  cheque,  and  that  the  drawer  had  sustained 
no  damage  by  reason  of  his  having  no  notice  of 
dishonour.  Kemhle  v.  Mills,  2  Scott,  N.  R.  121 ; 
1  M.  &  G.  757  ;  9  D.  P.  C.  446  ;  1  Drink.  22.' 

C,  the  payee  of  a  cheque  drawn  on  Monday, 
the  4th  June,  on  a  bank  at  Falmouth,  paid  it  on 
Tuesday,  the  5th,  to  the  credit  of  his  account  in 
a  bank  at  Truro,  which  was  about  ten  miles  from 
Falmouth.  On  Tuesday,  the  5th,  the  Truro 
bank,  having  no  agent  at  Falmouth,  sent  the 
cheque  to  B.  &  Co.,  their  London  agents,  who 
received  it  on  Wednesday,  the  6th,  and  handed 
it  through  the  clearing-house  to  the  London 
agents  of  the  Falmouth  bank  ;  they  for- 
warded it  to  the  Falmouth  bank,  who  received 
it  on  Thursday,  the  7th,  and  debited  the  drawer's 
account  with  the  amount  and  cancelled  the 
cheque,  and  by  post  of  the  same  day  wrote  to 
their  London  agents  to  pay  it  on  their  account. 
On  the  morning  of  that  day  their  London  agents 
stopped  payment,  and  the  London  agents  of  the 
Truro  bank  wrote  to  the  Falmouth  bank  request- 
ing them  to  return  the  cheque  or  pay  it.  On 
Friday,  the  8th,  the  Falmouth  bank  wrote, 
refusing  to  do  either,  and  on  the  following  day 
stopped  payment.  On  Saturday,  the  9th,  the 
Truro  bank  gave  C.  notice  of  dishonour  : — Held, 
that  the  Truro  bank  was  entitled  to  debit  C. 
with  the  amount  of  the  cheque,  inasmuch  as, 
first,  they  were  not  bound  to  send  the  cheque 
direct  to  the  Falmouth  bank,  and  therefore  it 
was  presented  in  due  time  ;  and  secondly,  notice 
of  dishonour  was  given  to  C.  in  due  time.    Pri- 


deaux  v,  Crlddle,  4  L.  R.,  Q.  B.  455 ;  38  L.  J., 
Q.  B.  232  ;  20  L.  T.  695  ;  10  B.  &  S.  515. 

Damages  reooTeraUe — Proof  of.] — In  an  action 
by  a  trader  against  his  banker  for  dishonouring 
his  cheques,  having  funds  to  meet  them,  sub- 
stantial damages  may  be  recovered,  without  proof 
of  any  actual  damage.  Rolin  v.  Stewnrd,  14  C. 
B.  595  ;  2  C.  L.  R.  959  ;  23  L.  J.,  C.  P.  148  ;  18 
Jur.  536. 

Evidenee— As  to  Kode  of  BniineiB  between 
Banker  and  Customer.] — Bankers  took  up  ac- 
ceptances of  a  customer  for  1,900/.,  drawn  against 
and  attached  to  bills  of  lading  of  a  consignment 
of  rum,  on  receiving  an  undertaking  from  the 
customer's  brokers  to  pav  over  to  them  1,900/. 
out  of  the  produce  of  the  sale.  The  bankers 
debited  the  customer  with  the  1,900/.  in  his  pass 
book.  Before  the  sale  of  the  rum,  200/.  having 
been  paid  into  the  bank  to  his  credit,  he  drew  a 
cheque  for  the  amount,  which  the  bankers  dis- 
honoured. Before  the  advance,  the  customer 
had  received  a  general  notice  not  to  overdraw 
his  account.  In  an  action  for  not  honouring  the 
cheque,  evidence  being  given  that  the  bankers, 
on  previous  similar  transactions,  had  not  treateii 
the  advances  as  brought  into  account,  and  that 
it  was  not  the  usage  of  bankers  to  do  so  : — Held, 
that  it  was  properly  left  to  the  jury  to  say 
whether,  in  the  absence  of  formal  notice  to  the 
customer,  the  previous  course  of  dealing  did  not 
continue  to  exist.  Cumining  v.  Shand,  5  H.  & 
N.  95  ;  29  L.  J.,  Ex.  129. 

Ae  to  Bank  having  sufficient  Funds  in 

kand  to  meet  Ckeqne.] — ^A  bank  agreed  with  the 
plaintiffs  that  they  would  cash  their  cheques  and 
discount  their  bills  in  consideration  of  keeping  a 
balance  of  100/.  at  the  bank.  On  a  Saturday 
morning  the  balance  was  slightly  below  the  100/., 
but  in  the  course  of  the  day  the  plaintiffs  paid 
in  a  cheque  for  150/.,  this,  however,  was  after 
the  walking  clerk  had  gone  to  the  clearing- 
house. On  the  Monday  morning,  before  the 
walking  clerk  had  returned  from  the  clearing- 
house, a  cheque  drawn  by  the  plaintiffs  for 
17/.  l6/».  was  presented  for  payment  by  the  person 
in  whose  favour  it  had  been  drawn,  but  was  re- 
turned to  him  indorsed,  "effects  not  cleared." 
Somewhere  about  this  time,  but  whether  before 
or  after  the  cheque  was  presented  was  not  proved, 
one  of  the  plaintiffs  came  to  the  bank  and  called 
for  the  i)ass-book  of  the  firm,  and  saw  an  entr^- 
crediting  them  with  150/.  (cash)  : — Held,  in  an 
action  against  the  bank  for  not  cashing  the 
cheque,  that  these  facts  shewed  some  evidence  to 
go  to  the  jury  that  the  bank  was  in  possession  of 
funds,  and  therefore  that  a  nonsuit  ought  to  be 
set  aside  and  the  case  sent  back  for  trial. 
Brantthy  v.  Ea4t  London  Bank,  14  L.  T.  463  ;  14 
W.  R.  662. 


8.  Lost  or  Destbotsd. 

Will  not  support  Promise  to  giye  Vew 
Cheque.] — ^The  non-payment  and  probable  loss  of 
a  cheque  on  his  bankers,  which  A.  had  signed 
and  delivered  to  B.,  is  not  a  consideration  to  sup- 
port a  promise  by  A.  to  give  a  new  cheque  for 
the  same  amount  to  C,  to  whom  it  was  alleged 
that  B.  had  sent  the  lost  cheque.  Johns  v.  Mason, 
9  Hare  29  ;  20  L.  J.,  Ch,  305  ;  16  Jur.  390. 
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Bamedies  of  Loser.] — ^A.  paid  to  the  credit  of 
his  account  with  a  banking  company  a  cheque 
drawn  bj  B.  The  cheque  was  lost,  and  B.  having 
refused  to  give  another,  leave  was  given  to  the 
official  manager  of  the  banking  company  to  file 
a  claim  to  compel  him  to  do  so,  on  being  indem- 
nified.    Rhodes  v,  Morsej  14  Jur.  800. 

A  cheque  of  the  accountant-general  was 
alleged  to  have  been  accidentally  destroyed. 
The  court,  though  not  satisfied  with  the  evidence 
of  its  destruction,  directed  the  issue  of  a  new 
cheque,  on  the  ground  that  the  other  cheque, 
being  more  than  a  year  old,  would  not  be  paid,  if 
j)resentcd.     Taylor  v.  ScriverUj  1  Beav.  571. 


Owner  guilty  of  Kegligenee.  ] — ^Kegligence 


in  the  custody  of  a  draft  or  in  its  transmission 
by  post  will  not  disentitle  the  owner  of  it  to  re- 
cover the  draft  or  its  proceeds  from  one  who  has 
wrongfully  obtained  possession  of  it.  Arnold  v. 
Cheque  Bank ;  Arriold  v.  City  Bank^  1  C.  P.  D. 
578  ;  45  L.  J.,  0.  P.  662  ;  34  L.  T.  729  ;  24  W. 
K.  759. 

Negligence,  to  amount  to  an  estoppel,  must 
be  in  the  transaction  itself,  and  be  the  proximate 
cause  of  leading  the  third  party  into  mistake, 
and  also  must  be  the  neglect  of  some  duty  which 
is  owing  to  such  third  party  or  to  the  general 
public     lb. 

The  plaintiffs,  merchants  at  New  York, desiring 
to  transmit  1,000/.  to  W.  &  Co.,  of  Bradford,  pur- 
chased of  S.  &  Co.,  in  New  York,  a  draft  for  that 
amount  drawn  by  S,  &  Co.  on  Smith,  Payne,  & 
Co.,  Ix>udon,  payable  to  the  order  of  the  plaintiffs 
on  demand.  The  plaintiffs  indorsed  the  draft  spe- 
cially to  W.  &  Co.  or  order,  and  inclosed  it  in  a 
letter  addressed  to  them,  which  was  placed  in  a 
letter-box  in  their  office  to  be  posted  in  the  usual 
way.  The  letter  was  stolen  by  one  Hecht,  a  clerk 
in  the  employ  of  the  plaintiffs,  who  forged  an  in- 
dorsement of  W.  &  Co.,  and  procured  the  defen- 
dants, bankers,  in  London,  to  present  the  draft  and 
obtain  the  money,  which  was  placed  by  them  to 
the  account  of  a  person  acting  in  concert  with 
Hecht,  upon  whose  cheques  the  money  was  almost 
immediately  drawn  out.  In  an  action  for  money 
had  and  received,  the  defendants,  in  order  to  shew 
that  the  negligence  of  the  plaintiffs  in  the  custody 
and  transmission  of  the  draft  afforded  facilities 
for  the  fraud,  and  so  estopped  them  from  suing 
for  the  money,  tendered  evidence  that  it  was  an 
usual  and  an  almost  invariable  practice  amongst 
merchants  sending  large  remittances  from  abroad 
to  send,  besides  the  letter  containing  the  remit- 
tance, a  letter  of  advice  by  the  same  or  the  next 
mail.  This  evidence  was  rejected,  on  the  ground 
that  the  alleged  negligence  was  collateral  only  to 
the  transaction  giving  rise  to  the  action  : — Held, 
that  the  plaintiff's  right  to  the  draft,  and  to  sue 
for  its  proceeds  in  the  hands  of  the  defendants  as 
money  received  to  their  use,  was  not  affected  by 
the  felonious  act  of  Hecht ;  and  that  the  evidence 
tendered  was  properly  rejected.    7ft. 

9.  Gift  op. 

Hast  be  Complete.] — ^A  father,  on  his  return 
from  a  journey,  placed  a  cheque  for  900^.  in  the 
hands  of  his  infant  son,  nine  months  old,  and 
said  to  his  mother  and  nurse,  "  I  give  this  to 
baby  ;  it  is  for  himself,  and  I  am  going  to  put  it 
away  for  him,  and  will  give  him  a  great  deal 
more  along  with  it.  Never  mind  if  he  tears  it, 
it  is  his  own,  and  he  may  do  what  he  likes 


with  it."  He  then  locked  up  the  cheque  in  an 
iron  safe,  and  died  suddenly  a  few  days  after- 
wards. The  father,  at  the  date  of  the  trans- 
action, was  contemplating  an  alteration  of  his 
will,  so  as  to  give  1,000/.  to  the  infant,  who  was 
otherwise  unprovided  for : — Held,  that  there  was 
neither  a  perfect  gift  to,  nor  a  valid  declaration 
of  trust  in  favour  of,  the  infant.  Jones  v.  Lock, 
35  L.  J.,  Ch.  117  ;  11  Jur.,  N.  S.  913  ;  14  W.  R. 
149. 

A  cheque  was  given  by  A.  to  B.,  and  presented 
without  delay.  The  bankers  had  sufficient  assets 
of  A.,  but  refused  payment  because  they  doubted 
the  signature.  The  next  day  A.  died,  the  cheque 
not  having  been  paid : — Held,  a  complete  gift, 
inter  vivos,  of  the  amount  of  the  cheque.  Bromley 
V.  Brunton,  6  L.  R.,  Bq.  275  ;  37  L.  J.,  Ch.  902  ; 
18  L.  T.  628  ;  16  W.  B.  1006. 

Invalid  within  Statute  of  Kortmain.] — ^A  lady 
gave  a  cheque  €or  5,000/.  to  the  surgeon  who 
attended  her,  to  be  laid  out  in  the  erection, 
establishment,  and  support  of  a  hospital.  The 
money  was  invested  by  the  surgeon  in  consols  in 
the  name  of  himself  and  another  as  trustees, 
and  both  immediately  afterwards  executed  a 
deed  of  trust  declaring  the  objects  of  the  gift. 
The  declaration  of  trust  was  not  made  known  to 
the  donor,  who  died  a  few  days  after  its  execu- 
tion : — Held,  that  the  object  of  the  gift  did  not 
exclude  the  acquisition  of  land ;  and  that  the 
donor,  having  died  within  twelve  months  aft«r 
the  execution  of  the  deed,  the  gift  was  invalid 
under  9  Geo.  2,  c.  36.  Hawkin*  v.  Allen,  10  L.  R., 
Eq.  246  ;  40  L.  J.,  Ch.  23 ;  23  L.*T.  465  ;  18 
W.  R.  748. 

Belonging  to  DITife's  separate  Estate.] — A  wife 
received  a  banker's  draft  for  the  amount  of  a 
legacy  given  to  her  separate  use.  She  gave  the 
draft  to  her  husband,  who  paid  it  into  his  cur- 
rent account,  and  on  the  same  day  placed  it  upon 
a  deposit  account  in  his  own  name,  and  then 
shewed  his  wife  the  deposit  note.  He  died  very 
shortly  after.  The  widow  gave  evidence  that 
she  never  intended  to  give  up  the  control  of  this 
money : — Held,  that  the  executors  of  the  hus- 
band must  pay  her  this  sum.  Cheen  v.  Carlill^ 
4  Ch.  D.  882  ;  46  L.  J.,  Ch.  477. 

To  Trustee— Cestois  que  tmstent  not  suffioiently 
ascertained.] — A  lady  drew  a  cheque  for  500/. 
upon  her  son-in-law  (who  was  not  a  banker,  but 
who  had  moneys  of  hers  in  his  liands),  in  favour 
of  her  daughter  Jane,  his  wife.  Afterwards  she 
told  him  to  hold  the  money  in  trust  for  Jane 
during  her  life,  and  afterwards  for  the  children 
of  Jane.  The  lady  died  shortly  afterwards,  and 
the  money  was  claimed  on  behalf  of  the  wife  and 
children : — Held,  that  the  objects  of  the  gift  were 
not  sufficiently  ascertained,  and  that  the  500/, 
must  be  treated  as  assets  of  the  deceased.  Uughfs 
V.  Stuhhs,  11  Jur.,  N.  S.  913 ;  13  L.  T.  492  ;  S.  P., 
Roberts  v.  Roberts,  11  Jur.,  N.  S.  992. 

As  a  Donatio  Kortis  Cans4.] — See  Will. 

10.  When  Forged. 

As  to  Amount.] — ^Where  a  cheque  was  so  care- 
lessly drawn  as  to  be  easily  altered  by  the  holder 
to  a  lai*ger  sum,  so  that  the  bankers,  when  they 
paid  it,  could  not  distinguish  the  alteration : — 
Held,  that  the  loss  must,  fall  on  the  drawer,  as  it 
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was  eaosed  by  his  negligence.     Young  v.  Orote, 

4  Bing.  253;  12  Moore,  484.  See  Swan,  Ex 
parte,  7  C.  B.,  N.  S.  400  ;  S.  C,  7  H.  &  N.  603  ; 
and  on  appeal,  2  H.  &  C.  175. 

A  customer  drew  upon  his  banker  a  chcqae  for 
32.,  and  paid  it  away.  The  amount  of  the  cheque 
was  altered  by  the  holder  to  200/.,  in  such  a  man- 
ner that  no  one,  in  the  ordinary  course  of  business, 
could  have  observed  it,  and  presented,  and  the 
200/.  paid  by  the  banker : — Held,  that  the  banker 
was  liable  to  the  customer  for  the  difference 
between  the  amount  of  the  genuine  and  the 
altered  cheque.    Hall  v.  Fuller,  8  D.  &  R.  464  ; 

5  B.  &  C.  760. 

In  an  action  by  the  payee  against  the  makers  of 
•a  cheque,  in  which  they  pleaded  that  they  did  not 
make  the  cheque,  their  signatures  were  admitted, 
but  it  was  opened  for  them  that  they  were  directors 
of  a  company,  of  which  the  payee  was  secretary, 
who  kept  blank  cheques,  with  their  signatures  to 
them,  in  a  book,  and  that  the  clique  in  question 
was  one  filled  up  by  the  payee  without  authority. 
The  judge  intimated  that  this  was  a  forgery,  even 
though  the  whole  sum  which  the  cheque  was  drawn 
for  was  due  to  the  payee.  Flower  v.  Shaw,  2 
C.  &  K.  703. 

So  filling  in  a  blank  cheque  with  a  larger  sum 
than  that  authorized  by  the  drawer,  is  a  foi^ry. 
Reg.  V,  WiUon,  1  Den.  C.  C.  284  ;  2  C.  &  K.  527  ; 
17  L.  J.,  M.  C.  82. 

Form  and  Amount.] — If  trustees  under  a  paving 
act  sign  cheques  drawn  by  the  clerk  of  the  person 
who  is  clerk  of  the  trust,  those  cheques  being 
drawn  so  as  to  be  alterable  from  small  sums  to 
larger,  the  trustees  cannot  charge  the  clerk  to 
the  trust  with  negligence  if  they  are  altered,  it 
being  their  duty  not  to  sign  cheques  drawn  in 
such  a  manner  ;  nor  can  they  charge  him  with 
his  clerk's  misconduct,  which  would  have  been 
prevented  had  the  trustees  done  their  duty  in  the 
way  in  which  the  clerk  to  the  trust  had  fair 
reason  to  expect  they  would.  WhUmore  y. 
Wilkjf,  3  C.  k  P.  364. 

As  to  Signature.]— -A  declaration  alleged  that 
A.  drew  a  cheque  upon  a  banking  company,  re- 
quiring the  bank  to  pay  to  S.  and  K.,  or  their 
order,  190/.  17*.  7rf.,  the  bank  having  at  the  time 
funds  of  A.  to  meet  it ;  that  L.  forged  the  signa- 
ture of  S.  and  K.  as  an  indorsement  on  the  back 
of  the  cheque,  and  presented  it  for  payment  to 
the  bank ;  that  the  forged  document  was  mani- 
festly not  in  the  handwriting  of  S.  and  K.  or 
either  of  them,  and  was  manifestly  in  the  hand- 
writing of  L. ;  and  that  the  respective  hand- 
writings of  8.  and  K.  and  L.  were  well  known  to 
the  servants  and  agents  of  the  bank  at  their  office 
when  it  was  presented  for  payment ;  that  the 
bank  wrongfully  cashed  the  cheque,  and  paid 
A.*8  money  to  the  amount  of  190/.  17«.  7d.  to  L.; 
and  which  was  so  paid  to  L.  by  the  gross  negli- 
gence of  the  bank  : — Held,  that  as  the  allegations 
shewed  that  the  instrument  was  a  draft  for  money 
payable  to  order,  within  16&  17  Vict.  c.  59,  s.  Ii5, 
and  that  it  purported  to  have  been  indorsed  by 
S.  &  K.,  accordingly  the  bank  was  protected  by 
that  statute,  and  the  action  was  not  maintain- 
able.    Hare  v.  Otrpland,  13  Ir.  C.  L.  R.  426. 

Payment  of  a  forged  draft  is  no  payment  as 
between  the  person  paying  and  the  person  whose 
name  is  f  orgai.  Orr  v.  Union  Bank  of  Scotland, 
1  Macq,  H.  L.  Cas.  513  j  2  C,  L.  R.  1566. 


Clieqne  signed  in  Fiotitlons  Vame.]— The 
prisoner,  Robert  Martin,  in  payment  for  a  pony 
and  cart  purchased  by  him  from  the  prosecutor, 
drew  a  cheque  in  the  name  of  William  Martin 
in  the  presence  of  the  prosecutor  upon  a  bank  at 
which  he,  the  prisoner,  had  no  account,  and  gave 
it  to  the  prosecutor  as  his  own  cheque  drawn  in 
his  own  name.  At  the  time  he  drew  the  dieque 
the  prisoner  knew  that  it  would  be,  as  in  fact  it 
was,  dishonoured.  The  prosecutor  received  the 
cheque  in  the  belief  that  it  was  drawn  in  the 
prisoner's  own  name  :-^Held,  by  Cockbum,  C.  J., 
Lush,  J.,  Huddleston,  B.,  Lindley  and  Hawkins, 
J  J.,  that  the  prisoner  was  not  guilty  of  the 
offence  of  forgery.  The  resolution  in  Zh«i»'« 
ea^e  (1  Lea.  C.  C.  59) :  "  In  all  forgeries  the 
instrument  supposed  to  be  forged  must  be  a  false 
instrument  in  itself ;  and  if  a  person  give  a  note 
entirely  as  his  own,  his  subscribing  it  by  a 
fictitious  name  will  not  make  it  a  forgery,  the 
credit  there  being  wholly  given  to  himself,  with- 
out any  regard  to  the  name,  or  any  relation  to  a 
third  person,"  followed  and  approved.  Beg.  t. 
MaHin,  6  Q.  B.  D.  34 ;  49  L.  J.,  M.  C.  11 ;  41 
L.  T.  531 ;  28  W.  R.  232 ;  44  J.  P.  74 ;  14  Cox, 
C.  C.  375. 

Of  Indorsement — ^Negligence  of  Bankers.]— 

The  plaintiff  drew  a  cheque  on  his  bankers, 
M.  &  Co.,  payable  to  order,  crossed  it  London 
and  County  Bank,  and  sent  it  for  value  to  the 
payee,  from  whom  it  was  stolen  and  his  indorse- 
ment forged.  It  was  ultimately  passed  to  the 
defendant,  who  took  it  bona  fide  in  ignorance  of 
the  forgery.  The  defendant  gave  it  to  his  countiy 
bankers,  and  their  London  agents,  the  London 
and  Joint  Stock  Bank,  presented  and  received 
payment  for  it  from  M.  &  Co.,  who  either  did  not 
perceive  or  disregarded  the  crossing  London  and 
County  Bank.  On  hearing  it  ^^'as  paid,  the 
defendant  gave  value  for  it  to  a  customer. 
Meanwhile  the  plaintiff,  at  the  payee's  request, 
had  sent  him  a  second  cheque  for  the  same 
amount,  which  also  was  paid  by  M.  &  Co.,  and 
the  plaintiff^s  account  was  debited  vrith  both 
cheques.  The  plaintiff  haring  brought  an  action 
for  the  amount  of  the  first  cheque,  ■  for  money 
had  and  received  by  the  defendant,  the  joiy 
foimd  that  all  the  parties  concerned,  except  the 
defendant,  namely,  the  plaintiff,  M.  &  Co.,  and 
the  payee,  had  been  guilty  of  negligence  with 
regard  to  the  payn[ient  of  the  first  cheque  :— 
Held,  that  the  firat  cheque  had  been  paid  by 
M.  &  Co.,  improperly,  and  without  authority, 
because  they  had  paid  it  to  the  wrong  bankers, 
and  that  the  plaintiff  could  maintain  this  action 
against  the  defendant  who  had  acquired  no  title 
to  the  cheque.  Bohbett  v.  Pinkett,  1  Ex.  D. 
368  ;  36  L.  J.,  Ex.  555  ;  34  L.  T.  851 ;  24  W.  B. 
711. 

Conversion    of  Stolen  Cheqne   with    Forged 
Indorsement — ^Negligenoe  no    Defenee.] — ^To  a 

statement  of  claim  alleging  that  a  cheque  payable 
to  the  order  of  the  plaintiff  was  stolen  fium 
them,  and  the  indorsement  of  their  name  forged 
upon  it,  and  that  it  subsequently  came  into  the 
possession  of  the  defendant,  who  oonvert«d  it  to 
his  own  use,  the  defendant  pleaded  that  the 
plaintiffs  knowingly  employed  as  derk  a  man 
who  had  been  convicted  of  embezzlement,  and 
was  a  notorious  thief ;  that  the  clnrk  was  allowed 
access  to  the  rooms  where  the  plaintiffis'*  letters 
and  cheques  were  kept,  and  was  empowered  and 
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permitted  to  receive  and  open  the  said  letters 
and  cheques,  and  to  witness  the  mode  in  which 
the  plaintifb  indorsed  their  cheques ;  that  the 
clerk  was  frequently  paid  his  wages  by  the  dnly- 
indorsed  cheques  of  the  plaintiffs,  and  sometimes 
employed  by  the  plaintiffs  to'indorse  cheques 
payable  to  their  order ;  that  the  cheque  in  ques- 
tion was  taken  or  stolen  by  the  clerk,  who  there- 
upon forged  the  indorsement,  and  then  procured 
one  E.,  who  had  no  notice  of  the  forgery  and 
theft,  to  cash  the  cheque ;  that  the  defendant 
received  the  same,  with  other  cheques  from  E., 
without  notice  of  the  forgery  and  theft,  and  in 
the  ordinary  course  of  business  gave  full  value 
therefor ;  that,  by  their  carelessness  and  wilful 
neglect  in  dealing  with  their  letters  and  cheques, 
the  plaintiffs  did  not  discover  the  forgery  and 
theft  for  a  considerable  time ;  and  after  such 
discovery  did  not  take  any  steps  to  prevent  the 
negotiation  of  the  cheque,  and  by  such  careless- 
ness and  neglect  caused  the  defendant  to  become 
a  bonft  fide  holder  for  value  of  the  cheque 
without  notice  of  the  forgery  and  theft : — Held, 
on  demurrer,  that  the  plea  was  bad.  Patent 
Safety  Gun  Cotton  Co.  v.  Wilson,  49  L.  J.,  C.  P. 
713— C.  A. 

Protection  of  Banker  paying  Cheque  purporting 
to  be  doly  indorsed  does  not  extend  to  third 
person.] — Though  the  banker  on  whom  a  cheque 
is  drawn  which  is  payable  to  order,  is  protected 
by  16  &  17  Vict.  c.  59,  s.  19,  from  proving  it  to 
be  indorsed  by  the  person  to  whose  order  it  is 
made  payable,  if  it  purports  to  be  so  indorsed, 
yet  a  third  person  who  cashes  such  cheque  is  not 
so  protected,  and  if  the  indorsement  of  the  name 
of  the  payee  to  whose  order  it  was.made  payable  is 
a  forgery,  such  third  person  will  be  liable  to  re- 
fund to  the  drawer  the  money  which  he  received  on 
the  cheque  when  it  was  honoured  by  the  banker 
on  whom  it  was  drawn.  Ogden  v.  Benas,  9  L.  R., 
C.  P,  513  ;  43  L.  J.,  C.  P.  259  ;  30  L.  T.  683  ;  22 
W.  R.  805. 

Fraud — Pleas  of.] — To  a  declaration  on  a 
cheque  the  defendant  pleaded  that  he  was  in- 
duced to  sign  the  cheque  by  the  fraud  of  the 
plaintiff : — Held,  that  the  plea  imported  an 
allegation  that  the  defendant,  on  discovering  the 
fraud,  disaffirmed  the  contract,  and  tliat  the 
defendant  was  not  entitled  to  a  verdict  on  a 
traverse  of  the  plea,  it  appearing  that  he  had 
not  disaffirmed  the  contract.  Daivfn  v.  IlarneMx^ 
10  L.  R.,  C.  P.  166  ;  44  L.  J.,  C.  P.  194  ;  32  L.  T. 
159  ;  23  W.  R.  398. 

Production  of,  for  Comparison  of  Hand- 
writing.]— The  court  will  not  order  the  pro- 
duction of  cheques  alleged  by  .the  defendant  to 
be  forgeries  for  the  sake  of  comparing  the  hand- 
writing with  a  document,  about  the  genuineness 
of  which  the  parties  arc  at  issue.  WilMn  v. 
Tharnbury,  17  L.  R.,  Eq.  517  ;  43  L.  J.,  Ch.  356; 
22  W.  R.  509. 


11.  Actions  on. 

Suing  Banker  for.] — The  holder  Qf  a  cheque 
cannot  sue  the  banker  for  refusing  payment,  in 
the  absence  of  proof  that  it  was  accepted  by  the 
banker,  or  charged  against  the  drawer.  Xatlonul 
Bank  of  the  Rcpuhlu'  v.  Millard,  7  Canada,  L.  J., 
N.  S.  44— Supreme  Court,  U.  8. 

A  cheque  is  not  an  assignment  by  the  drawer 


to  the  payee  of  a  debt  or  a  chose  in  action  within 
the  meaning  of  the  Judicature  Act,  1873,  s.  25, 
sub-s.  6.  Schroeder  v.  Central  Bank  of  LoTidon, 
34  L.  T.  736  ;  24  W.  R.  710. 

Therefore  the  payee  of  a  cheque  has  no  right 
of  action  for  its  dishonour  against  the  banker  on 
whom  it  is  drawn.    lb. 

By  Bearer.] — The  bearer  of  a  cheque  is  the 
person  entitlea  to  the  money,  and  he  may  transfer 
it  to  any  other  person,  and  whoever  has  posses- 
sion of  it,  as  bearer,  is  entitled  to  maintain  an 
action  on  it.    Ancona  v.  Marks,  7  H.  &  N.  696. 

By  Holder  against  Kaker.] — ^An  action  of 
debt  will  lie  against  the  maker  of  a  cheque,  by 
the  payee  to  whom  the  maker  has  delivered  it. 
Simpkins  v.  Pothecary,  6  Ex.  253  ;  1  L.,  M.  &  P. 
249  ;  19  L.  J.,  Ex.  242  ;  14  Jur.  464. 

Venue.] — In  an  action  upon  a  cheque,  the 
venue  could  not  be  changed  upon  the  common 
affidavit.     Webb  v.  Inwardf,  6  0.  B.  483. 

Summary  Proceedings.] — Summary  proceed- 
ings under  18  &  19  Vict.  c.  67,  may  be  taken  on 
a  cheque.  Eyre  v.  Waller,  6  H.  &  N.  460 ;  29 
L.  J.,  Ex.  246 ;  6  Jur.,  N.  8.  612  ;  2  L.  T.  253  ; 
8  W.  R.  450.  S,  P.,  Rochfard  v.  Daniel,  1  F.  &  P. 
602. 

Against  Executor  on  Cheque  drawn  by  Tes- 
tator.]— The  plea  of  non  assumpsit  is  admissible 
in  an  action  against  an  executor  on  a  cheque 
drawn  by  his  testator.  Bolletton  y.  Dixon,  2 
D.  &  L.  892  ;  14  L.  J.,  Ex.  304. 

Prodnetion  of,  wlien  Admitted  on  the  Plead- 
ings.]— In  an  action  on  a  cheque,  plea  that  it 
was  given  for  money  lost  in  gaming  and  issue 
thereon  : — Held,  that  the  plea  admitting  giving 
the  cheque,  it  was  not  necessary  to  produce  it  in 
the  plaintiff's  case,  nor  for  the  purpose  of  aiding 
that  of  the  defendant's  case,  notice  to  produce 
not  having  been  given.  Read  v.  Gamble,  J  0  A. 
&  E.  697,  n. 

VII.   TRANSFER  AND  INDORSEMENT. 

1.  By  Indobsement. 

a.  G-enerally. 

What  amounts  to.]— The  writing  of  his  name 
by  an  indorscr  on  the  face  of  a  bill  is  a  good  in- 
dorsement.    Yoitng  V.  Glover,  3  Jur.,  N.  S.  637. 

If  a  note,  payable  to  the  order  of  A.,  is  backed 
by  B.  with  his  name,  at  the  request  of  A.,  and 
then  she  places  her  name  on  the  back  under 
B.'s,  but  afterwards  erases  her  name,  and  places 
it  above  B.'s,  this  is  not  such  an  indorsement  of 
the  note  by  B.  to  A.  as  makes  him  liable  as  in- 
dorscr to  her.  Lecaan  v.  Kirkman,  6  Jur.  N.  S. 
17. 

A  defendant,  intending  to  become  surety  to 
the  plaintiflFs  for  money  to  be  advanced  by  them 
to  B.r  wrote  his  name  on  the  back  of  a  blank  bill 
stamp  ;  after  which  B.  wrote  his  name  across  it 
as  acceptor,  and  then  banded  it  to  the  plaintiifs, 
who  filled  it  up  as  a  bill  of  exchange  payable  to 
their  own  order  : — Held,  that  although  the  de- 
f c  ndant  could  not  be  sued  as  indorser,  he  was 
n  evertheless  liable  as  drawer  of  a  bill  payable 
t  o  bearer,  or  according  to  the  tenor  and  effect 
t  hereof  J  of  a  bill  payable  to  the  plaintiffs'  order. 
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Matthews  v.  Bloxsiyme,  33  L.  J.,  Q.  B.  209 ;  10 
Jur.,  N.  «.  998  ;  10  L.T.  415  ;  12  W.  R.  796. 

In  order  to  constitute  a  valid  indorsement  of 
a  bill  as  against  the  indorser,  there  must  be  a 
writing  of  the  name  of  the  holder,  and  a  manual 
'  delivery  by  him  of  the  bill  with  the  intention, 
not  only  to  pass  the  property  in  it,  but  to 
guarantee  the  payment  if  the  acceptor  makes 
default ;  and  evidence  of  facts  shewing  the  ab- 
sence of  this  intention  is  admissible  under  a 
traverse  of  the  indorsement.  Denton  v.  Peters^ 
6  L.  R.,  Q.  B.  475 ;  23  L.  T.  281. 

Of  French  Billi.]— On  the  trial  of  an  action 
by  the  indorsee  against  the  acceptor  of  a  bill,  it 
was  proved  that  the  indorsement  was  made  in 
France  in  blank,  and  there  was  evidence  by  a 
French  advocate  that  an  indorsement  in  blank 
operated  only  as  a  procuration,  and  left  the  title 
in  the  bill  to  the  party  so  indorsing,  but  it  was 
agreed  that  the  whole  of  the  Code  de  Commerce 
should  be  considered  as  in  evidence  : — Held, 
that  according  to  the  true  construction  of  that 
code,  the  person  to  whom  a  bill  is  indorsed  in 
blank  is  entitled  to  sue  in  France  in  his  own 
name,  subject,  however,  to  any  defence  which 
could  be  made  against  his  immediate  indorser, 
and  that  therefore  the  indorsement,  though  made 
in  France  and  in  blank,  and  operating  only  as  a 
procuration,  did  not  alone  prevent  the  plaintiff 
from  suing  the  acceptor  in  this  country.  Brad- 
lavah  V.  De  Bin,  6  L.  R.,  C.  P.  473  ;  39  L.  J.. 
C.  P.  254  ;  22  L.  T.  623 ;  18  W.  R.  931— Ex.  Ch. 

By  Partners  without  Anthority.] — A  party 
who  had  had  professional  transactions  with  A. 
and  B.,  who  were  attorneys  in  partnership,  ac- 
cepted a  bill  of  exchange  drawn  in  their  joint 
names,  for  the  accommodation  of  B.  alone,  who, 
without  the  knowledge  or  concurrence  of  A.,  in- 
dorsed it  in  the  name  of  the  partnership  firm, 
for  a  valuable  consideration,  to  one  who.  upon 
its  being  dishonoured  by  the  acceptor,  sued  her 
for  the  amount.  Upon  a  plea  denying  the  in- 
dorsement by  A.  and  B. : — Held,  that  the  facts 
established  such  plea.  Garland  v.  Jacomhy  26  L. 
T.  849. 

■  A  partner  has  no  implied  authority  to  bind 
his  firm  by  issuing  acceptances  in  blank. 
Hogarth  v.  Latham,  3  Q.  B.  D.  643  ;  47  L.  J., 
Q.  B.  339;  39  L.  T.  75;  26  W.  R.  388— 
C.  A. 

F.,  of  the  firm  of  L.  &  Co.,  gave  an  acceptance 
purporting  to  be  made  by  the  firm,  with  a  blank 
for  the  name  of  the  drawer.  C.  gave  it  to  H.  for 
value.  H.  filled  up  the  bill,  putting  the  name 
of  his  firm,  H.  &  Co.,  as  drawers,  and  indorsed  it 
to  himself ,  knowing  when  he  did  so  that  F.  had 
no  authority  to  accept  the  bill : — Held,  that  L. 
&  Co.  were  not  liable  on  the  bill  at  the  suit  of  H. 
lb, 

Semble,  that  a  bona  fide  holder  for  value  to 
whom  the  bill  had  come  in  a  perfect  state  would 
have  been  entitled  to  sue.    lb. 

Sight  of  Holder  who  is  prior  Indorser  of 
Bill  to  Sue  intermediate  Indorser — Cirenitj  of 
Action.] — The  plaintiffs  having  supplied  goods 
to  E.,  drew  two  bills  of  exchange  upon  him  for 
the  price.  E.  accepted  the  bills,  and'  the  plain- 
tiffs indorsed  them  to  the  defendant,  who,  in 
pursuance  of  a  verbal  agreement  to  become  surety 
for  E.,  in  respect  of  the  price  of  the  goods,  re-in- 
(lorsed  them  to  the  plaintiffs,  who,  as  indorsees 


of  the  bills,  sued  the  defendant :— Held,  that  the 
plaintiffs  could  set  up  the  verbal  agreement  to 
shew  that  the  defendant  could  not  have  sued 
them  as  prior  indorsers,  and  that  as  do  circoitj 
of  action  would  result,  the  plaintiffs  were  en- 
titled to  maintain  their  action.  WUkituon  t. 
Unwin,  7  Q.  B.  D.  636  ;  60  L.  J.,  Q.  B.  338 ;  46 
L.  T.  123  ;  29  W.  R.  458— C.  A. 

In  Pencil.] — ^An  indorsement  written  on  a 
note  with  a  blacklead  pencil,  instead  of  ink.  is  a 
writing  in  law,  and  gives  the  indorsee  a  right  to 
recover  upon  the  note.  Geary  v.  Phyiie,  7  D. 
&  R.  653 ;  6  B.  &  C.  234. 

Forged  Indorsement,  Batiflcation  o£]— The 
defendant's  name  was  foi-ged,  by  one  Jones,  to  a 
joint  and  several  note  for  20i.,  dated  the  7th  of 
November,  1869,  and  purporting  to  be  made  in 
favour  of  the  plaintiff,  by  the  defendant  and 
Jones.  While  the  note  was  current  the  defen- 
dant signed  the  following  memorandum,  in  order 
to  prevent  the  prosecution  of  the  forger,  at  the 
same  time  denying  that  the  signature  to  the  note 
was  his  or  written  by  his  authority :— "  I  hold 
myself  responsible  for  a  bill  dated  the  7th  of 
November,  1869,  for  20^,  bearing  my  signature 
and  Richard  Jones',  in  favour  of  Mr.  Brook." 
At  the  trial  of  an  action  against  the  defendant 
on  the  note,  the  judge  ruled  that  this  memo- 
randum was  a  ratification,  and  directed  the  jnij 
that  the  only  question  for  them  was,  whether 
the  defendant  signed  it.  It  being  admitted  tint 
he  did,  a  verdict  was  entered  for  the  plaintiff  :- 
Held  (per  Kelly,  C.  B.,  Channell  and  Pigott, 
BB.,  Martin,  B.,  dissentiente),  a  misdirection  ;- 
Per  Kelly,  C.  B.,  Channell  and  Pigott,  BB..  that 
the  memorandum  could  not  be  construed  as  a 
ratification,  inasmuch  as  the  act  it  professed  to 
ratify  was  illegal  and  void  and  incapable  of  rati- 
fication ;  but  that  it  was,  in  fact,  an  agreement 
by  the  defendant  to  treat  the  note  as  his  own  in 
consideration  that  the  plaintiff  would  forbear  to 
prosecute  Jones,  and  was  therefore  void  as  founded 
on  an  illegal  consideration.  Brooh  v.  Hook,  6  L- 
R.  Ex.  89  ;  40  L.  J..  Ex.  50  ;  24  L.  T.  34  ;  19  W. 
R.  508. 

When  Anthority  to  Indorse  will  be  infmd.] 
— ^A  bill  drawn,  payable  to  A.,  or  order,  is  not 
transferable  without  the  indorsement  of  the 
payee,  and  an  authority  from  him  to  who^m  he 
delivers  the  bill,  to  indorse  it  in  his  name,  is  not 
to  be  inferred  from  the  mere  act  of  delivery. 
Ilarrop  v.  Fisher,  10  C.  B.,  N.  S.  196 ;  30  L.  J^ 
C.  P.283  ;  7  Jur.,  N.  S.  1058  ;  9  W.  R.  667. 

The  liability  of  an  indorser  to  his  immediate 
indorsee  arises  out  of  a  contract  between  them, 
and  this  contract  in  no  instance  consists  exclu- 
sively in  the  writing  popularly  called  an  indorse- 
ment which  is  neccs.«iary  to  the  existence  of  the 
contract,  but  arises  out  of  the  written  indorK- 
ment  itself,  the  delivery  of  the  bill  to  the 
indorsee,  and  the  intention  with  which  the  de- 
livery was  made  and  accepted,  as  evidenced  by 
the  words  either  spoken  or  written  by  the  parties, 
and  the  circumstances,  such  as  the  usage  of  the 
place,  and  the  course  of  dealing  between  the 
parties  under  which  the  deliveiy  takes  pl»ce. 
CaMriqite  v.  Bnttigieg,  10  Moore,  P.  C.  C.  94. 

B.  acted  as  agent  in  Malta  for  A.,  for  the  par- 
pose  of  buying  and  remitting  to  him  in  E°?\*jJ 
bills  on  Engrland,  on  account  of  money  receiTeo 
by  B.  in  Malta.    lo  the  coux"8e  of  his  agenfi)'  he 
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purchased  bills  in  Malta,  and  indorsed  them  to 
A.  without  any  reservation  in  the  indorsement 
as  to  his  liability  : — Held,  that  in  the  absence  of 
special  circumstances  shewing  that  any  liability 
was  intended  by  the  general  mercantile  law 
which  must  be  taken  to  be  in  force  in  Malta, 
that  B.  was  not  liable  to  A.  upon  the  bills  being 
dishonoured.    lb, 

A.  &  B.  carried  on  business  in  partnership. 
The  firm  being  indebted  to  C,  A.  (who  acted  as 
C/s  agent),  with  the  concurrence  of  B.,  indorsed 
a  bill  in  the  name  of  the  firm,  and  placed  it 
amongst  the  securities  which  he  held  for  C,  but 
no  communication  of  the  fact  was  made  to  C.: — 
Held,  a  good  indorsement  bv  A.  &  B.  to  C. 
Lym^ht  V.  Brt/a/U,  9  C.  B.  40  ;  *19  L.  J.,  C.  P.  160. 

Contraet  arising  from  Transfer  or  Indorse- 
ment.]— The  contract  which  a  person  transfer- 
ring for  value  the  property  in  a  bill  makes  with 
the  transferee,  is  that  he  warrants  that  the  bill, 
having  been  accepted,  shall,  on  being  presented 
at  the  time  it  becomes  due,  be  paid  ;  that  is,  he 
engages  as  surety  for  the  due  i)erformance  by 
the  acceptor  of  the  obligations  which  the  latter 
takes  upon  himself  by  the  acceptance.  Rouqnette 
v.  Overmann,  10  L.  R.,  Q.  B.  626  ;  44  L.  J.,  Q.  B. 
221  ;  33  L.  T.  333. 

The  liability  of  the  transferor,  therefore,  is  to 
be  measured  by  that  of  the  acceptor,  whose 
surety  he  is ;  and  as  the  obligations  of  the  ac- 
ceptor are  to  be  determined  by  the  lex  loci  of 
performance,  so  also  must  be  the  obligations  of 
the  surety.    lb.    See  next  ease. 

A  bill  was  drawn  and  indorsed  in  England 
upon  French  subjects  resident  in  Paris,  and  was 
accepted  by  them  in  Paris.  The  bill  on  the  face 
of  it  was  payable  on  the  6th  October,  1870 ; 
before  that  date  the  Emperor  of  the  French,  in 
consequence  of  the  war  with  Germany,  enlarged 
the  time  for  the  payment  and  protesting  of 
current  bills  of  exchange  for  one  month ;  and 
the  time  was  afterwards  enlarged  from  time  to 
time  by  the  Government  of  France  for  the  time 
being.  By  these  enlargements  of  time  the  bill 
did  not  become  payable  till  the  5th  of  Sep- 
tember, 1871.  On  that  day  the  bill  was  pre- 
sented to  the  acceptors  and  payment  refused ; 
and  it  was  duly  protested,  and  due  notice  of 
dishonour  given  to  all  the  parties  : — Held,  that 
the  indorsers  were  liable  on  the  bill  at  the  suit 
of  their  indorsee  for  value.    lb. 

Oovemed  by  Lex  Loci  Oontraotts.] — The  rights 
and  liabilities  of  the  indorser  and  indorsee  of  a 
bill  depend  upon  the  law  of  the  place  where  the 
c5ontract  of  indorsement  is  made.  Home  v.  Rau- 
fjuette,  3  Q.  B.  D.  614  ;  39  L.  T.  219  ;  26  W.  B. 
894 — C.  A.     See  preceding  case. 

On  the  trial  of  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill,  it  was  proved  that 
the  indorsement  was  made  in  France  in  blank, 
and  there  was  evidence  by  a  French  advocate 
that  an  indorsement  in  blank  operated  only  as  a 
procuration,  and  left  the  title  m  the  bill  to  the 
'party  so  indorsing,  but  it  was  agreed  that  the 
-whole  of  the  Code  de  Commerce  should  be  con- 
sidered as  in  evidence: — Held,  that  according 
to  the  true  construction  of  that  code,  the  person 
to  whom  a  bill  is  indorsed  in  blank  is  entitled  to 
sue  in  France  in  his  own  name,  subject,  how- 
ever, to  any  defence  which  could  be  made  against 
his  immediate  indorser,  and  that  therefore  the 
indorsement,  though  made  in  France  and  in 


blank,  and  operating  only  as  a  procuration,  did 
not  alone  prevent  the  plaintiff  from  suing  the 
acceptor  in  this  country.  Bradlaugh  v.  De  Rin, 
6  L.  R-.,  C.  P.  473  ;  39  L.  J.,  C.  P.  254  ;  22  L.  T. 
623  ;  18  W.  R.  931— Ex.  Ch. 

Indorsement,  EflPect  of — Surety  entitled  to 
Benefit  of  Securities.] — The  indorser  is  a  surety 
for  the  payment  to  the  holder,  and,  having  paid 
it,  is  entitled  to  the  benefit  of  any  securities  to 
cover  it  deposited  with  the  holder  by  the  ac- 
ceptor. He  is  so  entitled  whether  at  the  time 
of  his  indorsement  he  knew,  or  did  not  know,  of 
the  deposit  of  those  securities.  The  sui-ety's 
right  in  this  respect  in  no  way  depends  on  con- 
tract, but  is  the  result  of  the  equity  of  indemni- 
fication attendant  on  the  suretyship.  Duncan^ 
FoXy  <J'  Company  v.  Xorth  and  South  Wales 
Bank,  6  App.  Gas.  1 ;  60  L.  J.,  Ch.  355  ;  43  L.  T. 
706  ;  29  W.  R.  763. 

S.  C.  R.,  one  of  the  partners  of  S.  R.  &  Sons, 
in  December,  1874,  deposited  with  the  N.  &  S.  W. 
Bank  the  title  deeds  of  two  of  his  own  freehold 
properties,  and  signed  a  memorandum  acknow- 
ledging them  to  be  deposited  as  securities  for 
what  the  N.  &  S.  W.  Bank  might  advance  to 
the  firm  in  the  way  of  discounts.  In  November, 
1875,  D.  &  Co.  sold  to  R.  &  Sons  a  cargo  of  com 
to  be  paid  for  in  cash.  Cash  was  paid  only  for 
part.  R.  &  Sons  offered  a  bill  of  exchange  for 
the  testy  which  was  declined.  D.  &  Co.  were 
customers  of  the  N.  &  S.  W.  Bank.  R-  &  Sons 
said  if  D.  &  Co.  would  inquire  of  those  bankers 
they  would  find  it  would  be  all  right  with  the 
R.  bills.  The  bank  manager  refused  to  discount 
the  bill  without  the  indorsement  of  D.  &  Co., 
but  said  that  he  believed  D.&  Co.  would  incur  no 
more  than  a  nominal  liability  by  putting  their 
names  on  the  bill.  D.  &  Co.  thereupon,  con- 
sented to  take  the  bill,  indorsed  it  in  the  ordi- 
nary way,  and  it  was  discounted  by  the  bank 
and  carried  to  their  credit.  In  January,  1876, 
R.  k  Sons  stopped  payment.  The  bill  became 
doe  in  February,  and  was  dishonoured.  D.  &  Co., 
who  then  became  acquainted  with  the  fact  that 
securities  had  been  aeposited  with  the  bankers 
to  cover  advances  on  R.  &  Sons*  bills,  brought 
an  action  against  the  N.  &  S.  W.  Bank  to  have 
the  benefit,  so  far  as  they  would  go,  of  the 
securities  deposited  in  December,  1874,  claiming 
to  be  sureties  to  the  bankers  for  what  was  due 
upon  the  bill : — Held,  that  D.  &  Co.  were  sure- 
ties on  the  bill,  and  that  as  such  they  were 
entitled  to  the  benefit  of  these  securities.    lb, 

Se-indorsement  to  Original  Payee.] — A.  hav- 
ing declared  on  a  note  against  B.,  made  by  C. 
to  A.,  and  by  him  indorsed  to  B.,  and  by  him 
again  indorsed  to  A.,  and  liaving  obtained  a 
verdict,  the  judgment  was  arrested.  BUhop  v. 
Hayward,  4  T.  R.  470. 

Action  by  Indorsee— Pleading — Claim.] — The 
allegation  of  the  indorsement  of  a  bill,  in  au 
action  by  indorsee  against  acceptor,  does  not 
necessarily  mean  such  an  indorsement  as  will 
give  a  right  of  action  against  the  indorser,  but 
only  such  an  indorsement  as  gives  the  plaintiff 
a  title  to  the  bill.  'Smith  v.  Johnson^  3  H.  &  N. 
222  ;  27  L.  J.,  Ex.  36.3. 

Where,  therefore,  the  drawers  of  a  bill  indorsed 
it  to  a  registered  company,  and  the  officer  of  the 
company  delivered  the  bill  to  the  plaintiff  for 
value,  bearing  the  indorsement  of  two  directoi"s 
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of  the  company  •'i)er  procuration:" — Held,  in 
an  action  by  the  plaintiff  aj^ainst  the  acceptor, 
that  whether  or  not  the  indorsement  was  such 
08  to  give  a  right  of  action  by  the  plaintiff 
against  the  company,  there  was  sach  an  indorse- 
ment as  cntitlea  the  plaintiff  to  a  verdict  on  a 
traverse  of  the  allegation  of  the  indorsement  of 
the  bill  by  the  company  to  the  plaintiff.    lb. 

Action  by  indorsees  against  mdorser  of  a  bill 
drawn  by  W.  k  Co.  on  H.,  indorsed  by  W.  &  Co. 
to  the  defendant,  and  by  him  to  the  plaintiffs. 
Plea,  that  W.  ^  Co.  are  the  plaintiffs,  that  they 
are  the  drawers,  and  the  persons  to  whose  order 
it  was  payable,  and  the  persons  who  indorsed  to 
the  defendant,  and  who  are  liable  to  him  as  such 
indorsers  in  event  of  payment  of  the  bill  by  him. 
Replication,  that,  at  the  time  of  the  drawing,  H. 
was  indebted  to  the  plaintiffs  in  the  amount  of 
the  bill,  and  thereupon  it  was  agreed  between 
the  plaintiffs  and  H.,  that  in  consideration  that 
H.  would  procure  the  defendant  to  indorse  and 
become  surety  as  indorsee  to  the  plaintiffs  they 
would  give  time  to  H.  for  payment  of  the  debt ; 
that  the  parties,  in  pursuance  of  this  agreement, 
drew  and  indorsed  the  bill,  and  the  defendant, 
for  the  accommodation  of  H.,  indorsed  it  to  the 
plaintiffs,  with  the  intent  of  thereby  becoming 
surety  as  indorscr  to  the  plaintiffs  ;  that  H.  de- 
livered the  bill  so  indorsed  tothe  plaintiffs,  and 
the  plaintiffs  gave  time  to  H. ;  and  that  no  part 
of  the  debt  had  been  paid  to  them  : — Held,  first, 
that  the  facts  disclosed  in  the  replication  shewed 
a  sufficient  title  in  the  plaintiffs  to  sue  the  defen- 
dant on  his  indorsement  to  them,  notwithstand- 
ing their  previous  indorsement  to  him.  Wilders 
V.  Stevens,  15  M.  &  W.  208  ;  15  L.  J.,  Ex.  108, 

Held,  secondly,  that  the  replication  shewed 
a  sufficient  consideration  for  the  defendant's 
promise  to  pay  the  plaintiffs  the  amount  of  the 
bill.     lb. 

Held,  thirdly,  that  it  was  not  a  departure  from 
the  declaration.    lb. 


When  Seplioation  a  Departure  firom  De- 


claration.]— Declaration  on  a  note  payable  to 
the  order  of  M.,  indorsed  by  M.  to  the  defendant, 
and  by  him  to  the  plaintiff.  Plea,  that  M.,  the 
payee  and  the  indorser  to  the  defendant,  is  the 
same  person  as  the  plaintiff.  Replication,  that 
the  maker  was  indebted  to  the  plaintiff,  and  that 
it  was  thereupon  agreed  between  them,  that  in 
consideration  that  the  plaintiff  would  give  time 
for  payment  of  the  debt,  the  maker  would  make 
it,  and  would  procure  the  defendant  to  indorse 
it,  by  way  of  guarantee,  to  which  the  defendant 
agreed  ;  and  that  the  plaintiff  gave  time  to  the 
maker,  and  in  pursuance  of  the  agreement,  and 
without  consideration  or  value  whatever  in  that 
behalf,  and  for  the  purpose  and  in  order  that  the 
defendant  might,  in  pursuance  of  the  agreement, 
indorse  the  note  to  the  plaintiff,  first  indorsed  the 
same  to  the  defendant : — Held,  that  the  replica- 
tion was  not  a  departure  from  the  declaration. 
Morris  v.  Walh*r,  15  Q.  B.  589  ;  19  L.  J.,  Q.  B. 
401 ;  14  Jur.  851. 

A  count  stated  that  8.  made  his  bill,  and 
directed  it  to  Mrs.  W.,  and  thereby  required  her 
to  pay  to  his  order  lOZ.,  and  that  S.  indorsed  the 
bill  to  the  defendant,  who  indorsed  to  the  plain- 
tiff. The  defendant  pleaded  that  S.  was  the 
plaintiff,  and  that  he  and  no  other  person  was 
the  drawer,  and  the  person  to  whose  order  the 
tome  was  payable,  ana  the  person  who  indorsed 
the  same  to  the  defendant,  and  was  liable  to  the 


defendant  as  such  indorser,  in  the  event  of  pay- 
ment of  the  bill  by  the  defendant  Replication, 
that  the  defendant  indorsed  to  the  plaintiff  for 
the  accommodation  of  Mrs.  W.,  and  in  order  to 
secure  a  debt  of  10^.  due  from  her  to  the  plain- 
tiff, which  debt  was  still  unpaid  ;  that  there 
never  was  consideration  or  value  for  the  indorse- 
ment by  the  plaintiff  to  the  defendant,  but  that 
the  bill  was  so  indorsed  by  the  defendant  to  the 
plaintiff  for  the  purpose  of  the  defendant  becom- 
ing surety,  as  such  indorser,  for  the  payment  of 
the  debt  due  from  Mrs.  W. : — ^Held,  that  the  re- 
plication was  not  a  departure.  Smith  t.  Mtr- 
sack,  6  C.  B.  486  ;  6  D.  &  L.  363  ;  18  L,  J.,  C.  P. 
66  J  12  Jur.  1060. 

b.  In  Blank. 

Effoct  of  subfeqnent  Indoxiement  by  Indoxier.] 

— ^Where  the  payee  of  a  bill  indorses  it  in  blank, 
and  delivers  it  to  B.,  and  B.  writes  above  A.^  in- 
dorsement, *'  pay  the  contents  to  C./'  B.  is  not 
liable  to  C.  as  an  indorser  of  the  bill.  Vinetvt 
V.  Horloekj  1  Camp.  442. 

But,  after  an  indorsement  by  the  payee  in 
blank,  no  subsequent  indorsee  can  restrain  its 
negotiability  by  a  special  indorsement.  Smith 
V.  Clarke,  Peake,  226 ;  1  Esp.  180.  And  see 
Peacock  v.  Rhodes,  2  Dongl.  611 ;  Sigaumerf 
V.  Lloyd,  8  B.  &  a  622. 

A  bill,  having  been  indorsed  in  blank,  was 
afterwards  indorsed  by  the  defendant  specially 
to  Barber  &  Walker  &  Co.  The  plaintiffs, 
who  carried  on  business  under  the  firms  of 
Barber  &  Walker  &  Co.,  and  The  Eastwood 
Company,  indorsed  the  bill  by  the  name  of  The 
Eastwood  Company.  The  bill  was  duly  presented, 
but  payment  refused  for  want  of  an  inaorsement 
by  Barber  &  Walker  &  Co. :— Held,  that  the  bill 
having  been  indorsed  in  blank,  its  negotiability 
could  not*  afterwards  be  restrained  by  a  special 
indorsement  ;  and  that  the  presentment  waa 
such  as  to  render  the  defendant  liable  on  his  in- 
dorsement. Walker  t.  M' Donald,  2  Ex.  527; 
17L.J.,  Bx.377. 

Oonversion  to  Special.] — ^A  person  may  con- 
vert a  blank  indorsement  into  a  special  indorse- 
ment in  his  own  favour.  Clark  v.  I^iggntt,  1 
Salk.  126;  12  Mod.  193.  See  BirAckfeld  r. 
Smith,  1  L.  R.,  C.  P.  353,  per  Erie,  C.  J. 

TranifiBrred  by  Indorsee — Position  of  Ttaae- 
feree.  ] — Where  a  bill  is  indorsed  in  blank,  and  is 
transferred  by  the  indorsee  by  delivery  only, 
without  any  fresh  indorsement,  the  transferee 
takes  as  against  the  acceptor  any  title  which  the 
intermediate  indorsee  possessed.  JFairvrlovgk  t. 
Pavia,  9  Ex.  690  ;  2  C.  L.  R.  1099 ;  23  L.  J.,  Ex.  215. 

A  bill  accepted  on  the  terms  of  the  sale  and  re- 
turn of  goods,  a  portion  of  which  only  had  been 
sold,  was  indorsed  by  the  drawer  for  a  valuable 
consideration  before  it  became  due  to  B.  &  Co. 
After  it  became  due  B.  &  Co.  transferred  it  to  the 
plaintiff  by  delivery ;  and  at  the  time  of  the 
transfer  the  name  of  the  firm  of  B.  &,  Co.  was 
erased  from  the  back  of  the  bill : — ^Held,  that  the 
transfer  by  delivery  from  B.  &  Co.  passed  their 
title  in  the  bill  to  the  plaintiff ;  and  that  the 
agreement  between  the  drawer  and  the  aco^tor 
was  no  answer  to  an  action  on  the  bilL     lb. 

If  a  bill  indorsed  in  blank  is  part^  with  by 
the  holder  as  u\hju  jia^-ment  for  the  acceptor,  bat 
taken  by  the  i)ei*8uu  talking  it  with  the  intentk^a 
of  becoming  holder,  the  latter  is  not  the  less,  for 
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the  misanderBtanding,  holder,  as  against  all  ex- 
cept the  prior  holder.  Lyon  v.  Maxwell,  18  L. 
T.  28 ;  16  W.  R.  437. 

Pleadings.]— To  a  declaration  on  a  bill,  the  de- 
fendant pleaded,  that  he  indorsed  and  delivered 
it  in  blank  to  C.  for  the  special  purpose  of  get- 
ting it  discounted  for  him  ;  and  that  the  plain- 
tiff, jointly  with  W.,  discounted  it ;  and  that  C, 
in  consideration  of  such  discounting,  delivered  it 
to  the  plaintiff  and  W.  jointly,  and  not  to  the 
plaintiff  solely  or  apart  from  W.,  and  that  there 
was  no  consideration  for  the  indorsement  to  the 
plaintiff  solely :— Held  bad,  for  not  shewing  that 
the  plaintiff  had  no  right  to  sue  alone  upon  the 
bill.  Wood  V.  Connoj),  5  Q.  B.  292  j  D.  &  M. 
233  ;  13  L.  J.,  Q.  B.  57  ;  8  Jur.  174. 

A  declaration  that  the  defendant  made  his  bill 
and  directed  it  to  B.,  and  required  him  to  pay  to 
the  defendant's  order,  and  indorsed  the  bill  to  the 
plaintiffs.  The  bill  was  drawn  by  F.,  and  in- 
dorsed by  the  defendant  in  blank,  and  having 
been  delivered  by  the  defendant!  to  F.,  was  by 
him  taken  to  a  bank,  of  which  the  plaintiffs  were 
the  managers,  where  it  was  received  by  them  in 
renewal  of  another  bill  discounted  by  them,  and 
drawn  and  indorsed  by  the  same  parties  : — Held, 
firet,  that  proof  of  the  defendant  being  the  in- 
dorser  of  the  bill  did  not  support  the  averment 
that  he  was  the  maker.  Burmester  v.  Hogarth^ 
n  M.  &  W.  97  ;  12  L.  J.,  Ex.  178. 

Held,  secondly,  assuming  that  an  indorser 
might  be  treated  as  a  drawer,  still  the  indorse- 
ment being  in  blank,  was  equivalent  to  drawing 
a  new  bill  payable  to  bearer,  and  therefore  the 
bill  was  misdescribed.    Tb, 


0.    Conditional  or  Reatrictive. 

Oenerally.] — Qusere,  whether  a  negotiable  bill 
can  by  any  words  of  restriction  be  rendered  not 
negotiable.  Edie  v.  East  India  Company^  1  W. 
Bl.  295  ;  2  Burr.  1216. 

A  bill  payable  to  A.  or  order,  and  indorsed  per- 
sonally to  B.,  may  be  afterwards  indorsed  by  B. 
to  another.    Ih, 

A  bill  payable  to  order,  and  become  negotiable, 
may  be  indorsed  over,  without  the  word  "  order  " 
to  the  indorsement.    lb. 

What  is  Sestrictiye.]— A  bill  being  drawn  by 
A.  on  B.,  payable  to  C.  or  order,  and  indorsed  by 
C.  in  these  words — "  the  within  must  be  credited 
to  D.,  value  in  account."  D.  being  indebted  to  B., 
and  the  bill  being  sent  to  B.,  and  accepted  by 
him  ;  and  he  having  given  D.  notice  that  he  had 
received  it,  and  placed  it  to  C.'s  account,  this  is 
such  a  special  indorsement  as  restrains  the  nego- 
tiability of  the  bill.  And  if  afterwards  a  forged 
indorsement,  purporting  to  be  by  D.,  to  pay  to 
E.  or  order,  is  written  upon  it,  and  the  bill  is 
discounted,  the  person  discounting  it  shall  stand 
to  the  loss.  Archer  v.  Bank  of  Englaiid,  2 
Dongl.  637.  And  see  Robertson  v.  Kensingtonj 
4  Taujit.  30. 

But  where  a  bill  was  indorsed  by  the  drawer 
ia  thi^  form,  "  pay  the  contents  to  A.,  being  part 
of  tb.e  consideration  in  a  deed  of  assignm^t, 
executed  by  A.  to  the  indorser  and  others,"  it  is 
not  a  limited  indorsement.  Potts  v.  Reed^  6 
Eap.  57.  And  see  HaussouUUer  v.  Hartsinek, 
7  T.  B.  733. 

'*  Pay  to  A.  or  his  order  for  my  use,"  is  a  re- 
vtrictive  indorsement ;  and  the  indorsee  of  A. 


must  hold  the  proceeds  to  the  use  of  the  restrict- 
ing indorser.  Sigoumey  v.  lAoyd,  8  B.  &  C.  622  ; 
3  M.  &  R.  68  ;  S.  (7.,  Lloyd  v.  Sigoumey,  3  M.  & 
P.  229  ;  3  Y.  &  J,  220  ;  5  Bing.  525. 

An  indorsement  thus,  "  Pay  J.  S.  or  order, 
value  in  account  with  H.  C.  D.,"  is  not  a  re- 
strictive indorsement.  Buckley  v.  Jackson,  3 
L.B.,Ex.  135  ;  18  L.  T.  886. 

EfliBOt  of.] — The  drawer  and  payee  of  a  bill, 
after  it  became  due,  indorsed  it  to  B.,  on  condi- 
tion that  he  would  take  up  bills  discounted  by 
the  payee  :  B.  did  not  take  them  tip,  but  trans- 
ferred  the  bill  to  C.  : — Held,  that  he  might 
recover  against  the  acceptor.  Wright  v.  May, 
2  Stark.  398.  k 

A  special  indorsement  does  not  transfer  pro- 
perty in  bills  of  exchange  till  delivery,  liex 
V.  Lambton,  5  Price,  428. 

A  bill  drawn  by  M.  under  the  name  of  M.  &  Co., 
upon  and  accepted  by  J.  &  Co.,  payable  six 
months  after  sight  to  the  order  of  M.,  and  by  M. 
indorsed  to  B.,  and  by  B.  indorsed  to  C,  "  Value 
in  account  with  the  Oriental  Bank,"  and  by  C. 
indorsed  to  S.  Action  by  S.,  as  indorsee,  against 
M.  as  drawer,  upon  the  bill  being  dishonoured : 
Demurrer,  that  the  indorsement  preceding  that 
to  S.  was  restrictive  : — Held,  that  there  was 
nothing  upon  the  indorsement  by  B.  to  preclude 
C,  the  restricted  indoi-sce,  from  making  an 
assignment  of  the  bill,  so  as  to  give  the  subse- 
quent indorsee  a  right  of  action  for  the  benefit 
of  the  restraining  indorser  or  cestui  que  trust,  as 
the  case  might  be.  Murrow  v.  Stuart,  8  Moore, 
P.  C.  C.  267. 

Bills  were  drawn  on  the  12th  May,  by  a  house 
in  London  on  a  house  in  Lisbon,  payable  thirty 
days  after  sight,  and  indorsed  to  A.  in  London. 

A.  indorsed  them,  without  any  qualification,  to 

B.  at  Paris  ;  B.,  without  presenting  them  for 
acceptance,  put  them  in  circulation,  and  on  the 
22nd  August,  they  were  presented  at  Lisbon  for 
acceptance,  and  dishonoured.  In  an  action  by 
B.  against  A. : — Held,  that  A.  was  bound  by  his 
unqualified  indorsement,  and  could  not  offer 
evidence  to  shew  that  he  was  acting  merely  as 
B.*B  agent.  Ooupy  v.  Harden,  2  Marsh.  454  ;  7 
Taunt.  159  ;  Holt,  342. 

Where  the  plaintiffs  drew  a  bill  on  S.,  which 
he  accepted,  and  they  indorsed  it  to  the  defen- 
dant, who  re-indorsed  it  to  the  plaintiffs,  in 
pursuance  of  an  agreement  (without  considera- 
tion) that  he  should  do  so,  as  a  security  for  the 
pajrment  of  it  by  the  acceptor,  and  for  the  pur- 
pose of  rendering  the  bill  more  negotiable :  on 
demurrer  to  a  declaration  against  the  defendant 
upon  the  bill,  in  the  usual  form,  containing  an 
averment,  that,  at  the  time  of  the  drawing  of  the 
bill,  and  of  the  indorsement  by  the  defendant  to 
the  plaintiffs,  it  had  been  agreed  between  them 
that  the  name  of  the  defendant  should  be  in- 
dorsed on  the  bill  as  a  security  to  the  plaintiffs 
for  the  due  payment  thereof  by  the  acceptor, 
and  that  the  bill  was  so  indorsed  by  the  defen- 
dant under  such  agreement,  and  for  such  puri)ose 
only  ;  and  that  the  plaintiffs  took  and  received 
the  bill  in  satisfaction  of  such  debt  of  the 
acceptor,  upon  the  faith  that  the  defendant 
would  indorse  the  eame  as  snch  security,  and 
that  the  indorsement  by  the  plaintiffs  was  made 
without  any  consideration,  and  for  the  purpose 
only  of  procuring  the  indorsement  of  the  defen- 
dant, and  making  the  bill  negotiable,  and  an 
averment  that  the  bill  was  presented  to  the 
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acceptor^  and  that  he  refused  to  pay  it ;  that  notice 
of  sach  refusal  was  given  to  the  defendant,  and 
he  thereby  became  liable  to  pay,  and  being  so 
liable,  promised  accordingly: — Held,  that  the 
declaration  was  bad,  as,  if  the  action  was  founded 
on  the  bill,  the  plaintiffs  could  only  recover 
according  to  the  custom  of  merchants  ;  and  that, 
by  such  custom,  they,  as  indorsers  and  drawers, 
would  be  liable  to  pay  its  amount  to  the  defen- 
dant ;  and  that,  if  the  action  could  be  considered 
as  founded  on  the  special  contract,  it  could  not 
be  maintained,  as  there  was  no  consideration  for 
the  defendant's  indorsement.  Britten  v.  Webbj 
3  D.  &  R.  650  ;  2  B.  &  C.  483. 

A  bill  was  indorsed  by  the  payee  to  the  Man- 
chester and  Liverpool  District  Banking  Company, 
who  indorsed  it,  and  added  to  their  indorsement 
the  following  memorandum  : — "  In  need,  S.  P.  & 
Co."  After  several  other  indorsements,  the  bill 
was  indorsed  in  blank  to  the  bank  of  Liverpool, 
who  indorsed  it  in  blank  to  the  plaintiff,  who  in- 
dorsed it  specially — "  Pay  Messrs.  Temey  k  Farley 
or  order,"  who  indorsed  it  in  blank  by  writing 
thereon — "  Thomas  Temey  &  Farley."  After 
passing  through  several  other  hands,  the  bill 
when  due  was  duly  presented  at  S.  k  Co.,  London, 
bankers,  where  it  was  made  payable  by  the  ac- 
ceptance, and  was  dishonoured,  the  answer  being 
"  no  advice."  On  the  same  day  it  was  presented 
at  S.  P.  &  Co.'s,  London,  bankers,  where  it  was 
by  the  memorandum  to  be  paid  in  case  of  need. 
S.  P.  &  Co.  refused  to  pay  it,  solely  on  the  ground 
of  the  irregularity  of  Temey  k  Farley's  indorse- 
ment. The  custom  of  London  bankers  was  ad- 
mitted to  be  to  refuse  all  bills,  even  their  own 
acceptances,  where  there  is  a  letter  wrong  in  any 
indorsement.  The  bill  was  returned  with  due 
notice  to  the  plaintiff,  who  gave  due  notice  of 
dishonour  to  the  Liverpool  bank.  At  the  Liver- 
pool bank  the  irregularity  was  pointed  out  to  the 
plaintiff,  who,  by  their  recommendation,  sent  the 
bill  to  Temey  k  Farley,  who  lived  in  Ireland,  to 
rectify  the  mistake,  and  the  bill,  with  the  proper 
indorsement  on  it,  was  then  sent  up  to  London, 
and  again  present<}d  at  S.  P.  k  Co.'s,  who  then 
refused  to  pay  it  as  being  out  of  time : — Held, 
that  the  bank  of  Liverpool  was  liable  to  the 
plaintiff  on  the  bill.  Leonard  v.  Wilson^  2  C. 
k  M.  589  ;  4  Tyr.  416. 

Sans  SeeonrB.] — The  meaning  and  purpose  of 
an  indorsement  without  recourse  examined  and 
adjudged.  Ditmant  v.  WUliamson,  2  U.  C.  L.  J., 
N.  S.  219  ;  17  L.  T.  71— Supreme  Court  of  Cin- 
cinnati.   See  Lettnt  v.  M^Kee,  2  L.  R.,  Ex.  37. 

When  a  note  is  sold  in  the  market,  the  vendor 
and  vendee  being  upon  equal  terms,  having  each 
the  same  knowledge  of  the  parties  to  the  instru- 
ment, and  there  is  no  concealment  or  misrepre- 
sentation by  the  vendor,  wlio  indorses  it  "  with- 
out recourse,"  he  is  not  liable  to  the  vendee,  if 
the  name  of  one  of  the  parties  is  forged.     Ih,  . 

He  is  not  liable  on  any  supposed  contract 
growing  out  of  his  indorsement,  as  it  is  but 
a  transfer  of  the  note,  without  the  usual 
guarantee  ;  nor  can  he  be  held  liable  at  all  un- 
less fraud,  concealment,  or  misrepresentation  is 
proved,  or  the  note  is  given  in  payment  of  a 
prior  indebtedness.    Ib» 

Upon  Pajrment  supra  Protest.]— A  person  who 
takes  up  a  bill  supra  protest  for  the  benefit  of  a 
particular  party  to  the  bill,  succeeds  to  the  title 
of  the  person  from  whom,  not  for  whom,  he 


receives  it,  and  has  all  the  title  of  such  person  to 
sue  upon  the  bill,  except  that  he  discharges  all 
the  parties  subsequent  to  the  one  for  whose 
honour  he  takes  it  up,  and  that  he  cannot  him- 
self indorse  it  over.  Bwan,  Kt  jmrte^  6  L.  R.  Eq. 
344  ;  18  L.  T.  230  ;  16  W.  R.  560. 

Eridenoe — To  Qualify  Bight  to  Indorse.]— 

Lidorsee  against  acceptors.  Declaration,  that 
the  bills  were  indorsed  to  the  treasurer  of  the 
Treasury  Royal  of  Portngal,  and  that  C,  being 
treasurer,  indorsed  the  bills  to  the  plaintiff. 
Plea  :  that  the  treasurer,  at  the  time  when  he 
indorsed  was  not  such  trea.snrcr  as  was  designate<i 
or  intended  by  the  prior  indorsements,  but  was 
minister  of  another  and  hostile  government,  and 
had  no  title  to  indorse  the  bills  ;  and  that  O. 
and  J.,  being  bankers  at  P.,  entered  into  an 
agreement  with  D.  M.,  King  of  Portugal,  and  bis 
government,  for  negotiating  and  raising  a  loan  ; 
that  they  procured  the  bills  to  be  drawn  for  the 
purpose  of  remitting  it,  and  indorsed  them  to 
the  order  of  the  treasurer  of  the  Royal  Treasury 
of  Portugal,  thereby  intending  to  make  them 
payable  to  the  order  of  such  person  as  should 
be  treasurer  of  the  Royal  Treasury  of  Portugal, 
as  the  minister  of  D.  M.,  and  not  of  any  per- 
son appointed  by  a  government  adverse  to 
that  of  D.  M. ;  that  the  bills  were  sent  to  and 
duly  received  by  C,  being  treasurer  of  the  Royal 
Treasury  of  Portugal,  as  minister  of  D.  M. ;  that 
D.  P.  subverted  the  government  of  D.  M.,  where- 
upon C.  ceased  to  exercise  the  functions  of 
treasurer  ;  that  D.  P.  took  fore.ible  possession  of 
the  bills  ;  and  that  C,  fraudulently  and  in  col- 
lusion with  D.  P.,  indorsed  them : — Held,  that, 
inasmuch  as  C.  was  treasurer  of  the  Royal  Trea- 
sury of  Portugal  at  the  time  of  the  indorsement 
by  0.  and  J.,  he  acquired  the  legal  title  to  them ; 
that  there  was  nothing  in  the  form  of  the  in- 
dorsement which  could  be  construed  to  re- vest 
the  title  in  0.  and  J.,  or  restrain  C.  from  indors- 
ing over,  in  case  he  ceased  to  hold  the  office ; 
and  that  parol  evidence  was  inadmissible  to 
defeat  his  title  or  qualify  his  right  to  indorse. 
Si}arez  v.  Gljn,  8  Q.  B.  24  ;  14  L.  J..  Q.  B.  313  ; 
9  Jur.  881— Ex.  Ch. 


As  to  Qnaliiication  of  Indorsement.] — In 


an  action  by  indorsee  against  acceptor,  he,  under 
a  traverse  of  the  indorsement,  may  prove  that 
the  drawer  wrote  his  name  on  the  bill  and 
delivered  it  to  the  plaintiff,  upon  condition  of 
other  bills  being  given  up  to  the  drawer,  and  that 
the  condition  had  not  been  complied  with.  Hill 
V.  In^egtre  QLord'),  12  Q.  B.  317 ;  19  L.  J.,  Q.  B.  7L 

Bill  given  in  consideration  of  Promise  wliicli 
is  not  fulfilled.] — If  A.,  by  means  of  a  false 
pretence,  or  a  promise  or  condition  which  he 
does  not  fulfil,  procures  B.  to  give  him  a  note, 
cheque  or  an  acceptance  in  favour  of  C,  to  whom 
he  pays  it,  and  who  receives  it  bon&  fide  for  value, 
B.  remains  liable  on  his  acceptance,  and  can 
only  relieve  himself  from  his  promise  to  pay  C. 
by  shewing  that  C.  is  not  holder  for  value,  or 
that  he  received  the  instroment  with  notice,  or 
not  bon&  fide.  Watson  v.  Rvstell,  3  B.  &  S.  34  ; 
31  L.  J.,  Q.  B.  304  ;  9  Jur.,  N.  S.  249.  Affiraaed 
on  appeal,  34  L.  J.,  Q.  B.  93  ;  11  L.  T.  641  ;  13 
W.  R.  231— Ex.  Ch. 

d.  Striking  out  Indoraement. 
"Where  a  drawer  of  a  bill  payable  to  his  own 
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onler,  and  indorsed  by  him  to  T.,  and  by  T.  to  B. 
npon  the  bill  being  dishonoured,  paid  the  amount 
to  B.,  who  struck  out  his  own  and  T.'s  indorse- 
ment, and  returned  it  to  the  drawer,  and  the 
drawer  afterwards  passed  it  to  the  plaintiff : — 
Held,  that  the  plaintiff  might  recover  against 
the  acceptor.  Callotp  v.  Lawrence^  H  M.  &  Scott, 
95 ;  iS.  jP.,  Hubbard  v.  Jachum,  4  Bing.  390 ;  1 
M.  &  P.  11  ;  3  C.  &  P.  134. 

An  indorsement  on  a  bill,  not  stated  in  the 
declaration,  may  be  struck  out  after  the  bill  has 
been  read  in  evidence,  and  after  an  objection  has 
been  made  on  account  of  the  variance.  Mayer 
V.  JadU,  1  M.  &  Rob.  247. 

e.  Proof  of  Indorsement. 

Oenerallj.] — Action  by  indorsee  against  accep- 
tor, averring  an  indorsement  by  drawer  to  M., 
and  by  M.  to  the  plaintiff.  Plea,  traversing  the 
indorsement.  The  jury  found  that  the  drawer 
wrote  his  name  on  the  bill  and  handed  it  to  M., 
that  M.  might  get  it  discounted,  which  was  not 
done ;  and  that  the  plaintiff  received  it  from  M. 
when  overdue,  and  without  consideration : — 
Held,  that  there  was  no  indorsement  by  the 
drawer  to  M.,  and  that  the  acceptor  was  entitled 
to  have  the  verdict  entered  for  him  on  the  issue 
as  to  that  indorsement,  the  plaintiff  not  being  a 
bon&  fide  holder.  Lloyd  v.  Howard,  15  Q.  B. 
9i)5 ;  20  L.  J.,  Q.  B.  1 ;  15  Jur.  218. 

Semble,  per  Loixi  Campbell,  C.  J.,  that  if  the 
plaintiff  had  been  a  bon4  fide  holder  before  ma- 
turity, the  acceptor  would  have  been  precluded, 
as  against  him,  from  requiring  further  proof  of  a 
prior  indorsement  than  the  proof  of  handwriting ; 
and  that  on  this  supposition  the  issue  as  to  M.'s 
indorsement  ought  to  have  been  found  for  the 
plaintiff.     lb. 

Action  by  indorsee  against  acceptor.  Pleas 
denying  the  indorsement,  and  alleging  fraud, 
and  that  the  plaintiff  gave  no  consideration  for 
the  bill.  On  the  trial,  he  rested  his  case  on  proof 
of  the  handwriting  of  the  indorscr.  The  defen- 
dant gave  evidence  to  support  the  other  pleas, 
which  it  failed  to  do,  but  supported  the  plea 
denying  the  indorsement : — Held,  that  the  plain- 
tiff was  not  entitled  to  give  other  evidence  to 
confirm  his  prim^  facie  case.  Jacobs  v.  Tarlv- 
Ur,  11  Q.  B.  421  ;  17  L.  J.,  Q.  B.  194  ;  12  Jur. 
517. 

A  plea  denying  the  indorsement  puts  in  issue 
not  only  the  fact  of  the  signature,  but  also  a  de- 
livery with  intent  to  transfer  the  bill.  Marston 
T.  AUen,  1  D.,  N.  S.  442 ;  8  M.  &  W.  494. 

In  an  action  against  acceptor  of  a  bill  indorsed 
by  A.,  the  drawer  and  payee,  to  B.,  B.  to  C,  and 
C.  to  the  plaintiff,  who  appears  to  be  a  bou4  fide 
holder,  the  acceptor,  under  a  plea  that  A.  did 
not  indorse  to  B.,  cannot  offer  evidence  that  A. 
delivered  the  bill  to  B.  for  a  specific  purpose, 
and  not  to  be  negotiated,  and  that  B.  fraudu- 
lently negotiated  it.  Hayes  v.  Caulfield,  5  Q. 
B.  81. 

As  to  Bate.] — Where  an  indorsement  of  a  bill 
bore  no  date : — Held,  that  it  was  properly  left 
to  the  jury  to  determine,  from  the  circumstances 
attending  the  transfer  of  the  bill,  the  time  at 
wrhich  the  indorsement  was  made.  Andertoft  v. 
WeHm,  6  Bing.  N.  C.  296 ;  4  Jur.  105. 


indorsement  of  the  drawer.  Therefore,  if  a  bill 
is  drawn  and  indorsed  by  procuration,  in  an 
action  by  the  indorsees  against  the  acceptor,  the 
indorsement  by  procuration  must  be  proved,  if 
traversed.  Robinsmi  v.  Yarrow^  1  Moore,  150; 
7  Taunt.  455.  And  see  Macferson  v.  TJwytes, 
Peake,  20. 

A  declaration  by  indorsee  against  acceptor 
averred  that  the  bill  had  been  indorsed  to  cer- 
tain persons  trading  under  the  firm  of  H.  &  F. ; 
and  that  they  had  indorsed  the  bill  by  procui*a- 
tion  of  D.  to  C,  from  whom  the  plaintiff  derived 
title  :  it  appeared  that  the  firm  of  H.  &  F.  had 
ceased  to  exist  for  ten  years  prior  to  the  indorse- 
ment, but  that  a  new  firm  of  H.  &  Go.  had  been 
established ;  and  that  D..  one  of  the  members, 
was  in  the  habit  of  indorsing  bills  by  procura- 
tion in  the  name  of  H.  &  F.,  but  that  all  other 
transactions  were  carried  on  in  the  name  of  H.  k. 
Co.  only : — Held,  that  as  between  an  innocent 
indorsee  and  the  acceptor  there  was  sufficient 
evidence  to  satisfy  the  allegation  in  the  declara- 
tion. Williamson  v.  Johnson,  2  D.  &  R.  281 : 
1  B.  &  C.  146. 

Bj  Showing  that  Indorter  is  lame  person  as 
Brawer.] — In  an  action  against  acceptor  of  a 
bill,  purporting  to  be  drawn  and  indorsed  by  A., 
proof  that  it  was  indorsed  by  the  same  person 
who  drew  it  is  sufficient,  though  that  person  is 
shown  not  to  be  A.  Smith  v.  Moncypenny,  2 
M.  &  Rob.  317. 

Pleading — Befence — Benial  of  Indorsement.] 

— To  an  action  against  acceptor  of  a  bill  in- 
dorsed by  drawer  to  the  plaintiff,  he  pleaded 
that  he  accepted  it  on  account  of  a  debt  due 
from  him  to  the  drawer;  that  the  drawer  in- 
dorsed it  in  blank,  and  delivered  it  to  the  plain- 
tiff as  agent  for  R.,  for  the  purpose  that  the 
plaintiff  should  deliver  it  to  R.  in  payment  of  a 
debt  due  from  the  drawer  to  R.  ,*  that  the  plain- 
tiff gave  no  consideration  for  it,  and  wrongfully 
retained  it,  in  breach  of  his  duty  as  R.'s  agent  ; 
that  R.  claimed  to  be  entitled,  and  dissented 
from  the  plaintiff's  suing  : — Held,  that  the  plea 
amounted  to  a  constructive  denial  of  the  in- 
dorsement to  the  plaintiff,  and  was  good  after 
verdict  Adams  v.  Jones,  4  P.  &.  D.  174  ;  12  A. 
&  £:.  455. 

To  an  action  on  a  bill  drawn  by  the  governor 
and  company  of  copper  miners,  and  indorsed  to 
the  plaintiff,  and  accepted  by  the  defendant,  he 
pleaded  that  the  governor  and  company  of 
copper  miners  was  a  body  corix)rate,  that  the 
bill  was  made  by  the  corporate  name  and  style, 
and  that  it  was  indorsed  by  writing  and  signing, 
and  not  under  the  common  seal  of  the  body,  nor 
by  any  person  having  authority  to  do  so  : — Held, 
on  special  demurrer,  a  bad  plea,  as  amounting  to 
an  argumentative  denial  of  the  indorsement. 
Halifax  v.  Lyle,  6  D.  &  L.  424  ;  3  Ex.  446. 
$ee  Howard  v.  Oakes,  6  D.  &  L.  231 ;  3  Ex. 
136. 

2.  By  Deliveby. 

Generally.]  ~ A  party  cannot  sue  on  a  bill  in 
which  he  has  no  interest,  and  of  which  he  has  no 
possession.  Ummett  v.  Tottenham,  8  Ex.  884  ; 
22  L.  J.,  Ex.  281  ;  17  Jur.  509. 


Indorsement  b J  Proenration.] — The  acceptance       To  Agent.] — ^An  action  is  maintainable  by  a 
of  a  bill  admits  merely  the  drawing,  but  not  .the  )  person  as  the  holder  of -a  n^otiable  instrument, 
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notwithstanding  he  has  no  real  interest  in  it, 
and  never  was  the  actual  holder.  If  it  has  been 
indorsed  and  delivered  to  some  person  professing 
to  act  as  his  agent,  although  without  his  know- 
ledge, and  he  subsequently  adopts  the  acts  of  the 
assumed  agent,  that  is  sufficient  title,  although 
such  adoption  is  after  action  brought  in^  his 
name,  and  without  his  knowledge.  Ancona  v. 
MarJuj  7  H.  &  N.  686  ;  31  L.  J.,  Ex.  163  ;  8  Jur., 
N.  8.  616  ;  5  L.  T.  753  ;  10  W.  R.  251. 

A.,  the  holder  of  three  negotiable  instruments, 
to  whfch  the  defendant  was  a  party,  indorsed 
them  to  the  plaintiff  and  delivered  them  to  Cr. 
and  T.,  a  firm  of  attorneys,  with  instructions  to 
sue  the  defendant  on  them  in  the  name  of  the 
plaintiff,  which  G.  and  T.,  assuming  to  act  for 
the  plaintiff,  accordingly  did.  The  plaintiff  knew 
nothing  of  these  proceedings  until  after  action, 
when  he  adopted  and  ratified  them  :  —  Held, 
that  the  action  was  well  brought  in  the  plain- 
tiff's name.    lb. 

If  in  an  action  on  a  bill  given  for  goods  sold, 
it  is  proved  that  the  bill  was  fetched  away  by 
the  plaintiff's  servant  from  the  house  of  a  Uiird 
person  after  the  commencement  of  the  action, 
and  only  a  short  time  before  the  trial,  such  evi- 
dence will  not  make  it  necessary  for  the  plaintiff 
to  prove  that  he,  at  the  time  of  action,  was  the 
holder  of  the  bill,  and  entitled  to  sue  upon  it. 
Burden  v.  HaUon,  4  Bing.  454  ;  1  M.  &  P.  223  ; 
3  C.  &  P.  174. 

Where  a  bill  is  indorsed  in  blank,  it  is  com- 
petent to  the  holder  to  hand  it  over  to  a  third 
person  to  sue  upon  it  on  his  behalf.  Lato  v. 
Pamell,  7  C.  B.,  N.  S.  282 ;  29  L.  J.,  C.  P.  17  ; 

6  Jur.,  N.  S.  172  ;  1  L.  T.  32  ;  8  W.  R.  6. 

A  manager  of  an  association  established  tinder 

7  &  8  Vict.  c.  110,  and  also  carrying  on  the  busi- 
ness of  a  deposit  and  discount  bank  bond,  fide,  re- 
ceived from  a  customer  a  bill  indorsed  in  blank  : 
— Held,  that  it  was  competent  to  him  to  sue  upon 
it  in  his  own  name  only,  without  the  indorsement  of 
the  bank,  although  he  was  a  imrtner  and  share- 
holder in  the  concern  ;  it  being  a  part  of  his  duty 
as  manager  to  keep  possession  of,  and  to  realize 
the  securities  which  came  to  his  hands  in  that 
character.     Ih, 

A  member  of  a  money  club  having  obtained 
from  it  a  loan,  gave  two  sureties  a  note  for  the 
amount  and  interest,  and  expenses,  payable  to 
the  order  of  the  then  treasurer.  He  having 
ceased  to  be  treasurer,  indorsed  the  note  in  blank, 
and  delivered  it  to  the  attorney  of  the  club  in 
the  presence  of  another  member,  who  forthwith 
instructed  the  attorney  to  sue  in  his  name  upon 
it.  The  action  was  brought  against  him  and  the 
sureties.  They  pleaded  a  denial  of  the  indorse- 
ment, payment,  and  an  equitable  plea  of  set-off. 
The  plaintiff  had  a  verdict  for  the  amount  of  the 
note  : — Held,  that  there  was  evidence  of  an  in- 
dorsement, and  that  the  question  of  partnership 
was  not  admissible  under  these  pleas.  Jenkins 
V.  Ttmffuej  29  L.  J.,  Ex.  147. 

By  Letter.] — The  rules  of  the  French  post 
ofiice  permit  a  person  who  has  posted  a  letter  to 
recover  it  at  any  time  before  it  is  despatched 
from  the  offioe  where  it  is  posted,  on  complying 
with  certain  forms.  Therefore,  where  a  letter 
containing  bills  of  exchange,  indorsed  to  the 
person  to  whom  the  letter  was  addressed,  was 
posted  in  a  French  post  office  : — Held,  that  the 
property  in  the  bills  did  not  pass  to  the  indoi-see 
tiU  the  letter  had  left  the  office  where  it  was 
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posted.  Cote^  Ex  parte,  Devezfj  In  re,  9  L.  R^ 
Ch.  27  ;  43  L.  J.,  Bk.  19  ;  29  L.  T.  598  ;  22  W. 
R.  39. 

Freiiunptien  as  to  who  is  Holder.]  —  In  aa 
action  on  a  bill  by  drawer  against  acceptor,  in 
order  to  rebut  the  presumption  arising  from  the 
plaintiff's  possession  of  the  bill,  that  be  was  the 
holder,  the  defendant  offered  in  evidence  a  draft 
of  a  declaration  delivered  in  1829,  in  an  action 
on  a  bill  of  the  same  date  and  amonnt,  and 
drawn  and  accepted  by  the  same  partiea,  in 
which  action  the  plaintiff  and  another  sued  as 
assignees  of  a  bankrupt  : — Held,  insufficient  to 
call  upon  the  plaintiff  to  shew  how  he  became 
possessed  of  the  bill  in  his  individual  character. 
Dahhs  V.  Humphrey,  4  M.  &  Scott,  285  :  10 
Bing.  446. 

Teitamentary  Gift] — The  payee  of  certain 
promissory  notes,  who  was  upwards  of  seventy- 
nine  years  of  age,  brought  them  to  his  nephew 
B.,  saying,  "  I  give  you  these  notes,"  adding  that 
B.  should  have  them  at  his  death,  but  that  the 
latter  would  like  to  be  master  of  them  as  long 
as  he  lived.  The  notes  not  being  indorsed  were 
then  indorsed  by  the  payee  in  the  presence  of  one 

witness  in  the  following  way  :  '*  I  bequeath 

pay  the  within  contents  to  B.  or  his  order  at  my 
death."  Six  months  afterwards  the  testator 
died,  and  in  a  suit  to  administer  his  estate  : — 
Held,  that  B.  had  no  right  to  the  notes  or  the 
moneys  thereby  secured  ;  the  evidence  shewing 
that  the  transaction  amounted  to  no  more  than 
an  attempted  testamentary  gift,  which  tailed. 
Patterson,  In  re,  Mitchell  v.  Smith,  4  De  G^ 
J.  &  S.  422. 

Oift  or  Loan.] — ^W.,  the  uncle  of  H.'s  wife, 
declined  to  accede  to  a  request  made  by  6^  a 
friend  of  H.,  that  he  would  lend  H.  1,000{. 
towards  the  payment  of  certain  election  ex- 
penses, but  stated  to  G.  that  he  would  give  H. 
600Z.  and  deduct  that  amount  from  a  l^acj 
which  he  intended  to  leave  H.'s  family.  He 
accordingly  sent  H.  a  cheque  for  5002.  H. 
acknowleidged  the  receipt  of  this  by  letter, 
saying,  that  he  would  repay  it.  H.  afterwaids 
gave  to  W.  a  promissory  note  for  the  500/.  with 
interest  at  \l.  per  cent.  W.  died,  and  a  snit 
was  instituted  to  restrain  proceedings  at  law 
which  W.'s  executors  had  taken  against  H. 
upon  his  promissory  note.  He  deposed  that  the 
promissory  note  had  been  given  at  bis  own 
suggestion,  and  only  for  the  purpose  of  securing 
to  W.  the  interest  during  his  life ;  but  one  c2 
W.'s  executors  stated,  that  W.  had  told  him  he 
would  have  to  get  in  the  debt : — Held,  upon  the 
evidence,  that  although  the  5002.  was  in  the  firot 
instance  intended  by  W.  as  a  gift,  it  was  ac- 
cepted by  H.  only  as  a  loan,  and  was  sab- 
seqnently  so  treated  by  both  parties  in  giving 
and  taking  the  pi-omissory  note.  It  requii^s  the 
assent  of  the  minds  of  both  parties  to  the 
making  of  a  gift  as  well  as  to  the  making  of  a 
contract.  And  in  this  case  the  transactiaB 
being  open  to  the  parties  at  the  time  of  the 
promissory  note  being  given,  to  make  it  either  a 
loan  or  a  gift,  the  giving  of  the  note  was  oob- 
clusive  evkience  tlmt  both  parties  treated  il 
as  a  loan.  Hill  v.  Wilson,  8  L.  K,  Ch.  888; 
42  L.  J.,  Ch.  817  ;  29  L.  T.  238 ;  21  W.  K 
757, 
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Without  Indortement.] — One  who  receives  a 
bill  unindorsed  (though  for  value)  acquires  no 
better  title  under  it  tluin  the  person  from  whom 
he  receives  it  himself  has.  Whistler  v.  Foster^ 
U  C.  B.,  N.  S.  248  ;  32  L.  J.,  C.  P.  161 ;  8  L.  T. 
317;  11  W.  R.  648. 

Where,  therefore,  A.  had  fraudulently  ob- 
tained a  bill  (or  cheque  payable  to  order)  from 
B.,  and  handed  it  to  C.  in  satisfaction  of  a  bon4 
fide  debt,  but  without  indorsing  it : — Held,  that 
C.  could  not  acquire  a  legal  title  to  sue  upon 
the  instrument,  by  obtaining  A.'s  indoreement 
after  he  had  received  notice  of  the  fraud.    lb. 

A  declaration  stating  that  A.  drew  his  bill  on 
the  defendant,  who  accepted  the  same,  and  that 

A.  indorsed  it  to  B.,  who  delivered  it  to  the 
plaintiffs,  is  bad,  for  the  bill,  being  payable  to 
order,  required  an  indorsement  before  a  third 
party  could  be  entitled  to  sue,  and  bare  delivery 
would  not  give  such  right.  Cunliff'e  v.  White- 
head, 3  Bing.  N.  C.  829 ;  6  Scott,  31  ;  6  D.  P.  C. 
63 ;  3  Hodges,  182. 

A  bill  payable  to  the  order  of  the  drawer,  and 
by  him  delivered  to  the  plaintiff,  cannot  be 
treated  as  a  note  drawn  in  favour  of  the  plaintiff; 
but  an  indorsement  must  be  averred  as  well  as  a 
delivery.     Prevot  v,  Abbott^  5  Taunt.  786. 

A  note  payable  on  demand  with  interest, 
drawn  by  A.  in  favour  of  B.  as  a  security  for  a 
debt,  was  by  him  indorsed  to  C.  for  the  same 
purpose ;  after  the  indorsement,  it  passed  back- 
wanls  and  forwards  between  B.  &  C.  several 
times ;  and  previously  to  its  being  ultimately 
deposited  witn  C.  he  received  an  intimation  from 

B.  not  to  negotiate  it,  as  he  should  want  it  when 
he  settled  accounts  with  A. : — Held,  that  C. 
could  not,  after  a  settlement  of  accounts  between 
A.  and  B.,  without  a  delivery  of  the  note,  re- 
cover on  it  against  A.  Roberts  v.  Eden,  1  B.  & 
P.  398. 

8.  drew  a  bill  on  the  defendant  (which  the 
latter  accepted  for  the  accommodation  of  the 
former),  and  indorsed  it  to  the  plaintiff  as  his 
agent,  in  which  character  the  plaintiff  paid  it 
away  ou  account  of  the  drawer,  for  wine  con- 
tracted to  be  purchased  for  him.  Subsequently, 
the  wine  contract  being  rescinded,  the  holder  of 
the  bill  refused  to  give  it  up  until  he  had  been 
paid  150^.,  which  he  alleged  to  be  due  to  him 
from  the  drawer.  The  plaintiff  engaged  to  pay 
it,  received  the  bill,  and  sued  the  defendant  as 
the  acceptor: — Held,  that  he  was  not  entitled  to 
recover,  although  it  was  insisted  that  he  had  a 
lien  on  it  to  the  amount  he  had  promised  to  pay 
to  the  holder  on  its  being  delivered  up  to  him. 
Hallett  T.  Dewis,  1  M.  &  P.  79. 

3.  Discounting  oe  Depositing. 

DepodtiAg.] — ^There  is  a  distinction  between 
the  discount  and  deposit  of  bills,  depending  not 
on  the  mere  fact  of  indorsement,  but  the  inten- 
tion to  nmke  an  absolute  transfer,  giving  full 
power  to  go  against  all  parties  on  the  bills,  or 
meirely  to  enable  the  person  with  whom  they  are 
deposited  to  receive  the  amount  from  the  other 
parties.     Twogood,  Bx  parte,  19  Ves.  229. 

A  bill  remitted,  indorsed  merely  to  enable  the 
person  receiving  it  to  raise  money  to  meet  future 
advances,  is  while  retained  a  mere  deposit  appli- 
cable to  the  demands  of  the  remitter,  subject  to 
the  right  under  the  indorsement  of  constituting 
a  thircl  person  a  creditor,  by  negotiating  it. 
lb. 


Eiridenoe  as  to.] — The  burden  being  cast 

upon  a  defendant,  sued  as  indorser,  when  the 
indorsement  has  been  prim&  facie  proved,  of 
showing  that  the  delivery  to  the  plaintiff  was 
not  with  the  intention  of  constituting  an  iudoi'se- 
ment,  but  simply  by  way  of  deposit  or  security, 
he  does  not  show  tins  merely  by  proving  that,  the 
bill  was  given  by  drawer  and  acceptor  to  the 
plaintiff,  as  security  to  the  plaintiff  for  a  loan  of 
the  amount  or  discount,  half  of  which  loan  the 
defendant,  by  arrangement  with  the  plaintiff, 
was  to  advance  to  him  ;  even  although  tnc  plain- 
tiff so  far  admitted  the  arraugemeut  as  to  claim 
only  the  moiety  of  the  amount  of  the  bill,  such 
an  arrangement  not  being  inconsistent  with  an 
absolute  indorsement  nor  necessarily  tending  to 
disprove  it.  Attenborowgh  v.  Clarke,  27  L.  J., 
Ex.  138. 

Diiooanting.] — A  mere  discount  of  a  bill, 
without  the  indorsement  of  the  party  who  re- 
ceives the  money,  does  not  give  the  holder  of  the- 
bill  any  claim  against  6uch  party.  Roberts,  Ex 
parte,  2  Cox  171. 

If  a  defendant,  having  promised  to  pay  over  to 
the  plaintiff  the  amount  of  a  bill  delivered  to  him 
to  get  discounted,  pays  it  away  in  discharge  of  a 
debt  of  his  own  ;  he  is  liable  to  the  plaintiff  as 
having  discounted  the  bill.  Oughton  v.  West,  2 
Stark.  321. 

A  person  receiving  a  bill  to  get  it  discounted, 
has  no  authority  to  deal  with  it  otherwise  than 
for  discount,  and  a  deposit  of  it  along  with  other 
bills,  with  a  bill  broker  as  a  security  for  ad- 
vances, the  broker  having  notice  that  it  was 
delivered  for  discount,  is  beyond  the  scope  of  the 
authoritv,  and  passes  no  property.  Uersehfeld 
V.  Brown,  3  F.  &  F.  219. 

A  drawer  of  a  bill  which  had  been  accepted 
wrote  his  name  across  the  back  of  the  bill  and  de- 
livered it  to  A.  to  get  discounted ;  who,  instead, 
while  the  bill  was  running,  deposited  it  with  B.  as 
security  for  money  advanced  to  himself,  without 
fraud  on  the  part  of  B. : — Held,  that  this  was  a 
valid  indorsement  by  the  drawer  to  B.  Palmer 
or  Barber  v.  Ricliards,  2  L.,  M.  &  P.  1 ;  6  Ex. 
63  ;  20  L.  J.,  Ex.  136  ;  15  Jur.  41. 

If  the  holder  of  a  bill  receives  from  the  drawer 
a  second  bill  to  get  discounted,  in  order  to  provide 
for  the  first,  there  is  a  sufficient  transfer  to 
him  of  the  second  to  enable  him  to  retain  the 
proceeds.     Walsh  v.  Tyler,  2  Stark.  288. 

Where  a  party  discounts  bills  with  a  banker, 
and  receives  in  part  of  the  discount  other  bills,  not 
indorsed  by  the  banker,  which  bills  turn  out  to  be 
bad,  the  banker  is  not  liable.  Fydell  v.  Clark,  X 
Esp.  447. 

4.  To  WHAT  EXTENT  NEGOTIABLE. 

Till  Diicharged.] — ^A  bill  is  negotiable  ad 
infinitum  until  it  has  been  paid  by  or  discharged 
on  behalf  of  the  acceptor.  Callow  v.  Lawrence, 
3  M.  &  S.  95. 

A  bill  or  note  cannot  be  indorsed  or  negotiated 
after  it  has  been  once  paid,  if  such  indorsement  or 
negotiation  would  make  any  of  the  parties  liable 
who  would  otherwise  be  discharged.  Beck  v. 
Robley,  1  H.  Bl.  89,  n.  See  Bartrum  v.  Caddy, 
1  P.  &  D.  207  ;  9  A.  &  E.  275  ;  1  W.,  W.  &  H. 
724. 

The  drawer  of  a  bill  payable  to  his  own  order 
after  settling  with  the  acceptor,  and  giving  him  a 
receipt  in  full  of  aU  demands,  cannot,  af  terwai-ds, 
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by  indorsing  the  bill,  fjive  a  title  again»t  the 
acceptor.     Thorogood  v.  ClarkCy  2  Stark.  251. 

Nothing  will  discharge  either  drawer  or  ac- 
ceptor but  payment  according  to  the  law  mer- 
chant, i.e.,  payment  when  due  or  payment  for 
the  purpose  of  discharging  and  satisfying  the  bill. 
Attenbonmgh  v.  Mackenzie^  2h  L.  J..  Ex.  244. 

Therefore,  if  the  acceptor  discounts  a  bill  for 
the  drawer,  and  then  re-transfcre  it,  the  latter  will 
be  liable  u|K)n  it  to  a  Ixma  fide  holder ;  and  the 
traiitifer  to  the  acceptor  ujwn  disa^unt  will 
operate  as  an  indorsement,  although  at  the  time 
the  drawer  does  not  intend  to  transfer  byway  of 
indorsement,  being  uiuler  the  impression  that 
the  bill  is  discharged  by  coming  into  the  hands 
of  the  acceptor  ;  nor  will  the  pajrment  of  the 
amount  less  the  discount  be  deemed  a  payment 
of  the  bill  by  the  acceptor.    lb. 

When  Paid  before  Due.] — The  drawer  of  a  bill, 
before  it  became  due,  agreed  with  the  acceptor, 
that  on  his  giving  a  mortgage  security  for  the 
amount,  he,  the  drawer,  should  deliver  up  to  him 
the  bill  as  discharged  and  fully  satisfied.  The 
acceptor  accordingly  executed  the  mortgage,  and 
received  back  the  bill,  uncancelled  : — Held,  that 
the  drawer  was  liable  on  the  bill  to  a  party  to 
whom  the  acceptor  afterwards  indorsed  it  for 
value  before  it  became  due.  MorJey  v.  Culver- 
well,  7  M.  &  W.  174;  1  H.  &  W.  13;  4  Jur. 
1163. 


By  Drawer  in  Default  of  Aooeptor.] — If 


;  Hodges,  824.    See  Owinnell  v.  JfferheH,  5  A.  &  E. 

I  436  ;  2  H.  &  W.  194. 

I1ie  payee  of  a  bill  indorsed  it  specially  to  the 
plaintiff,  and  immediately  after  the  special  in- 
dorsement the  defendant  indorsed  the  bilL  and 
then  the  plaintiff  indorsed  it : — Held,  that  the 
defendant's  indorsement  was  an  equivalent  to  a 
new  drawing  by  the  defendant,  and  that  he  was 
liable  to  be  sued  upon  the  bill  by  the  plaintiff  : — 
Held,  also,  that  a  fresh  stamp  was  not  neccssaTx. 
Penny  v.  Inne»,  1  C,  M.  &  R.  439  ;  5  Tvr. 
107. 

Tranifer  without  Authority.]  —  A  bill  was 
drawn  by  A.,  and  accepted  by  B.,  for  the  purpose 
of  being  discounted,  and  having  the  proceeds 
applied  in  the  payment  of  other  bills  accepted  by 
B.,  but  the  other  bills,  before  they  became  due. 
were  paid  by  B..  who  directed  A.  to  hold  the 
first-mentioned  bill  for  his  (B.*s)  use.  and  not  to 
part  with  it  without  his  authority  ;  A.,  however, 
for  his  own  purposes,  indorsed  it  to  C.  for  a 
valuable  consideration,  having  first  informed  the 
latter  that  it  belonged  to  B.,  and  that  he  (A.) 
had  no  authority  to  part  with  it : — Held,  that  the 
property  in  the  bill  was  in  B.,  the  acceptor,  and 
that  he  might  maintain  trover  for  the  bill  againn 
C.     Erans  v.  Xymer,  1  B.  &  Ad,  528. 


a  bill  is  paid  and  aftcrv^'ards  indorsed  before  it 
becomes  due,  it  is  a  valid  instrument  in  the 
hands  of  a  bon4  fide  indorsee.  Burhridge  v. 
Manntrg,  3  Camp.  194. 

A  bill  which  has  been  paid  by  the  drawer  in 
default  of  payment  by  the  acceptor,  may  after- 
Wards  be  re-issued  by  the  drawer,  and  the  ac- 
ceptor will  be  still  liable  to  pay  it.  Hubbard  v. 
Jarkion,  1  M.  &  P.  11  ;  4  Bing.  390 ;  3  C.  &  P. 
134. 

Coneideration  for  Transfer,  how  far  neceu  ary.] 

— A.,  the  drawer  of  a  bill,  gave  it  to  B.,  unin- 
dorsed, to  present  it  for  payment.  B.  did  so,  and 
got  it  noted.  Afterwards  A.  indorsed  the  bill,  and 
gave  it  to  B.  to  obtain  payment : — Held,  that  this 
indorsement  was  sufficient  to  enable  B.  to  recover 
in  an  action  against  the  acceptor,  notwithstanding 
A.  said,  upon  the  trial,  that  B.  was  indebted  to 
him,  and  that  he  did  not  give  him  any  authority 
to  bring  the  action.  Adamit  v.  Oakett,  6  C.  &  P. 
70. 

The  right  of  action  upon  a  bill,  accepted  for 
value,  maybe  transferred  by  indorsement  without 
value,  as  bv  way  of  gift.  Ueydon  v.  nwmpson, 
3  N.  &  M.  319  ;  1  A.  &  K.  210. 

Bill  Inenfficiently  Stamped.] — The  defendant, 
the  indorsee  of  a  note,  which  was  not  negotiable 
by  reason  of  its  not  being  payable  to  order,  in- 
dorsed it  to  the  plaintiff  in  payment  for  goods  ; 
the  plaintiff  neglected  to  present  the  note  when 
it  became  due,  and  it  remained  unpaid  : — Held, 
that  the  plaintiff  could,  notwithstanding,  recover 
the  price  of  the  goods  sold  from  the  defendant, 
as  the  note  not  being  originally  negotiable,  the 
plaintiff  had  not  been  guilty  of  laches  in  not 
presenting  it,  and  the  transfer  did  not  amount  to 
a  new  making,  for  want  of  a  stamp.  Plimley  v. 
Westhy,  2  Bing.  N.   C.  249 ;   2  Scott,   423 ;  1 


Acceptor  Diiconnting  Bill — ^Bighta  againit 
Drawer.] — If  an  acceptor  of  a  bill  discounts  it, 
he  may  re-issue  it  so  as  to  chai^ge  the  drawer. 
Attrnbormtgh  v.  Mackenzie j  25  L.  J.,  Ex.  244. 

5.   When  Issued  in  Blank. 

'  As  to  Kame  of  Payee.]— A  bill  drawn  and 
issued  in  blank  for  the  natnc  of  the  payee,  may 
be  filled  up  by  a  bond  fide  holder,  with  his  own 
name,  and  it  will  bind  the  drawer.  Crutrklry 
V.  Clarence,  2  M.  &  S.  90. 

If  he  can  shew  that  he  came  regularly  to  the 
possession  of  it.  Crutchley  v.  Nanm^  f2  Marsh, 
29  ;  5  Taunt.  529. 

If  a  bon&  fide  holder  of  a  bill,  accepted,  pay- 
able to or  order,  inserts  his  own  name  as 

payee,  and  indorses  the  same,  the  bill  may  be  de- 
clared on  in  that  form.  Atttcood  v.  Orifim^  K. 
&  M.  425  ;  2  C.  &  P.  368. 

Am  to  Amount.] — ^An  indorsement  written  on  a 
blank  note,  will  afterwards  bind  the  indorser  for 
any  sum  and  time  of  payment,  which  the  peracai 
to  whom  he  intrusts  the  note  chooses  to  insert  in 
it.  Jiu^ftcl  V.  Ijang$taffe,  2  Dougl.  514  ;  5.  P., 
Edie  V.  East  India  ComjHiHy,  2  Burr.  121«  ;  1 
W.  Bl.  297. 


6.  Accommodation  Bills. 

Where  a  note  payable  on  demand  has  been  in- 
dorsed for  the  accommodation  of  the  maker,  in 
order  to  be  deposited  with  his  creditor,  to  secnie 
a  debt  due,  if  the  maker  of  the  note  pays  the 
debt,  and  the  bill  is  re-delivered  to  him,  it  is  no 
longer  negotiable.  Bartrum  v.  Cuddy ^  1  P.  Jt 
D.  207  ;  9  A.  &  E.  275  ;  1  W.,  W.  &  H.  724. 

It  is  a  good  defence  to  an  action  by  indorsee 
against  acceptor  of  a  bill,  that  it  was  accepted 
for  the  accommodation  of  the  drawer,  without 
consideration,  and  that  it  was  indorsed  over  by 
the  drawer  after  it  had  been  |)aid  by  him  at  iu 
maturity.  Parr  v.  Jetcell,  16  C.  B.  684- 
Oh. 
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An  indorsee  for  yalue  of  an  accommodation 
))ill,  without  notice  that  it  is  one  of  that  descrip- 
tion, may,  notwithstanding  notice  sabsequently 
acquired,  release  the  drawer  without  releasing 
the  acceptor.  Graham,  Ex  parte,  5  De  G.,  Mac. 
k  G.  356. 

The  holder  of  bills,  accepted  for  the  accommoda- 
tion x>f  the  drawer,  after  they  had  become  due, 
entered  into  an  agreement  with  the  drawer,  that, 
in  consideration  of  his  giving  to  him  a  freehold 
mortgage  for  these  bills  and  other  debts,  he 
would  deliyer  up  the  bills  to  be  cancelled,  and 
give  up  his  claim  on  all  parties.  The  mortgage 
security  was  given  accoitiingly.  At  the  time  of 
the  agreement  the  holder  knew  that  the  accept- 
ances were  accommodation  acceptances.  In  an 
action  by  the  holder  against  the  acceptor  : — 
Held,  that  he  was  discharged  and  had  a  defence 
on  equitable  grounds.  Etpin  v.  Lancaster,  6  B. 
&  S.  571. 

The  knowledge  of  a  director  that  bills  indorsed 
for  value  to  his  company  were  bills  which  had 
been  accepted  for  the  accommodation  of  the 
drawer,  the  director  not  having  been  concerned 
on  behalf  of  his  company  in  the  transaction  in 
which  the  bills  were  indorsed  to  them,  does  not 
affect  the  company  with  notice  of  the  fact  of 
their  being  accommodation  bills.  Peruvian  Rail- 
ways Compafiy  v.  TJiame*  and  Mersey  Marine 
Inturance  Cimipany,  2  L.  B.,  Ch.  617  ;  36  L.  J., 
Ch.  864  ;  15  W.  B.  1002. 


7.  Betibikg  fbom  Cibculation. 

The  word  "  retire,"  in  reference  to  a  bill,  is 
susceptible  of  various  meanings  according  as  it  is 
applied  to  various  circumstances ;  if  the  acceptor 
retires  the  bill  at  maturity  he  takes  it  entirely  1 
from  circulation,  and  it  is  in  effect  paid  ;  but  if  | 
an  indorser  retires  it,  he  merely  withdraws  it 
from  circulation  in  so  far  as  he  himself  is  con- 
cerned, and  may  hold  it  with  the  same  remedies 
as  he  would  have  had  if  he  had  been  called  upon 
in  due  course  and  had  paid  the  amount  to  his  im- 
mediate indorsee,  and  this  latter  is  the  ordinary 
meaning  of  the  word  "  retire."  Eham  v. 
Denny,  15  C.  B.  87  ;  23  L.  J.,  C.  P.  190  ;  18  Jur. 
981. 

8.  After  Maturity. 

Eqnitiei  aifeeting  Transfer  of  Overdue  Billi.] 
— P.  having  money  at  his  banking  account  be- 1 
longing  to  0.  purchased  with  it,  and  other  money 
of  his  own  standing  to  the  same  account,  some 
overdue  bills.  Very  shortly  afterwards  he  sold 
them  at  an  advanced  price  to  a  company,  of 
which  he  was  the  sole  director,  and  he  paid 
himself  the  price  out  of  the  assets  of  the  com- 
pany : — Held,  first,  that  the  company  was  not 
affected  by  constructive  notice  of  the  fraud 
committed  by  P.  European  Bank,  In  re.  Orien- 
tal Commercial  Bank,  Ex  parte,  5  L.  B.,  Ch. 
358  ;  39  L.  J.,  Ch.  688  ;  22  L.  T.  422 ;  18  W.  B.  474. 

Held,  secondly,  that  the  company  acquired  no 
title  to  the  bills,  so  far  as  purchased  by  the 
moneys  belonging  to  O.,  as  the  equity  of  0.  at- 
tached to  the  bil&.    lb. 

Held,  also,  that  the  payment  for  the  bills 
must  be  taken  as  made  rateably  out  of  the 
moneys  of  P.  and  0.    lb. 

By  the  general  rule,  any  person  receiving  a  ne- 
gpotiable  instrument  after  it  is  due  is  deemed  to 
have  taken  it  upon  the  credit  of  the  person  from 
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whom  he  receives  it,  and  subject  to  all  the  objec- 
tions and  equities  to  which  it  was  liable  in  the 
hands  of  the  person  from  whom  he  takes  it. 
Taylor  v.  Mayth^,  3  T.  B.  83,  n. 

An  indorsee  of  an  overdue  note  is  liable  in  an 
action  against  the  maker  to  all  equities  arising 
out  of  the  note  transaction  itself,  but  not  to  a 
set-off  in  respect  of  a  debt  due  from  the  indorser 
to  the  maker  of  the  note  arising  out  of  collateral 
matters.  Burrough  v.  Moss,  10  B.  &  C.  569  :  6 
M.  &  B.  296. 

An  indorsee  of  an  overdue  bill  or  note  takes  it 
subject  to  all  the  equities  arising  out  of  the  bill 
or  note  transaction  itself,  but  not  subject  to  any 
collateral  claim  existing  between  the  earlier  par- 
ties to  it.  Therefore,  to  an  action  by  an  indorsee 
of  an  overdue  note  against  the  payee,  a  distinct 
debt  due  to  the  payee  from  a  former  indorsee 
cannot  be  set  off,  although  the  indorsee  had  notice 
of  such  set-off  at  the  time  of  the  indorsement  to 
him.  Whitehead  v.  Walker,  10  M.  &  W.  696  ; 
12  L.  J.,  Ex.  24  ;  7  Jur.  330. 

Where  it  appeared  by  parol  evidence  that  the 
holder  had  paid  the  balance  remaining  due  on  a 
bill  to  a  previous  holder  after  maturity,  not  on 
the  account  of  the  acceptor  or  drawer,  but  in 
order  to  acquire  an  interest  in  the  bill  as  pur- 
chaser : — Held,  that  it  might  be  indorsed,  so  as 
to  give  the  indorsee  all  the  rights  which  the  pre- 
vious holder  had  before  the  indorsement,  and 
snch  indorsee  might  therefore  recover  from  the 
drawer  the  balance  unpaid  by  him.  Graves  v. 
Key,  3  B.  &  Ad.  313. 

The  indorsee  or  transferee  for  value  of  a  bill 
after  dishonour  has  a  right  to  recover  against 
the  acceptor,  whether  the  bill  was  given  for 
value  or  not,  unless  there  is  an  equity  attached 
to  the  bill  itself,  amounting  to  a  discharge  of  it ; 
and  the  right  of  set-off  is  not  an  equity  which 
attaches  to  the  bill.  Swaji,  Ex  parte,  6  L.  B., 
Eq.  344  ;  18  L.  T.  230  ;  16  W.  B.  560. 

So,  if  the  holder  of  a  note,  made  without  con- 
sideration, himself  gave  a  full  consideration  for 
it,  yet  if  he  took  it  after  it  was  due  from  an  in- 
dorser who  had  given  none,  he  cannot  sue  upon 
it.     Tinso^n  v.  Francis,  1  Camp.  19. 

Kote  Payable  on  Demand.]— But  a  note,  pay- 
able on  demand,  cannot  be  treated  as  overdue, 
so  as  to  affect  an  indorsee  with  any  equities 
against  the  indorser,  merely  because  it  is  indorsed 
a  number  of  years  aiter  its  date,  and  no  interest 
had  been  paid  on  it  for  several  years  before 
such  indorsement.  Brooks  v.  Mitchell,  9  M.  & 
W.  15. 

Accommodation  Bill.] — Where  an  acceptor  of 
an  accommodation  bill  was  sued  by  an  indorsee, 
five  years  after  the  bill  had  become  due,  and  no 
notice  of  dishonour  had  been  given  to  any  parties 
to  the  bill : — Held,  that  as  the  plavitiff  did  not 
call  the  party  for  whose  accommodation  the  bill 
was  given,  the  jury  might  fairly  presume  that 
the  bill,  when  it  became  due,  was  in  the  hands 
of  the  party  for  whose  accommodation  it  was 
given,  and  indorsed  afterwards.  Bounsal  v. 
Harrison,  1  M.  &  W.  611  ;  2  Gale,  113. 

It  is  not,  of  itself,  a  deifence  to  an  action  by 
the  indorsee  of  a  bill,  to  plead  that  it  was  ac- 
cepted for  the  accommodation  of  the  drawer 
without  consideration,  and  was  indorsed  over 
after  it  became  due.  Charles  v.  Marsden,  1 
Taunt.  224. 

3  H 
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Eyen  if  that  fact  appears  to  have  been  known 
to  the  plaintiff.    Smith  v.  XnoXy  3  Esp.  46. 

AsfignmeAt  of  overdue  Bills,  which  ie  enbjeet 
to  ipecial  Agreement.] — The  holder  in  America 
of  two  bills  of  the  same  tenor,  having  trans- 
mitted them  to  his  agents  here  to  present  them 
for  acceptance,  and  receive  the  money  when  due, 
and  pay  over  a  part  of  it  to  the  plaintiff,  while 
the  bill  so  remained  in  his  agents  hands,  agreed 
with  the  defendant,  the  indorser  (who  had  lent 
his  indorsement  on  each  to  the  drawer,  from 
whom  the  holder  received  them),  that  upon  pay- 
ment of  one  of  the  bills  he  should  be  exonerated 
from  both.  In  the  meantime,  the  bills  having 
been  presented  for  acceptance  by  the  agents, 
were  dishonoured  ;  and  after  the  dishonour,  the 
agents,  not  knowing  of  such  agreement  between 
their  principal  and  the  indorser,  assigned  one  of 
the  dishonoured  bills  to  the  plaintiff,  who  was 
informed  of  the  dishonour,  and  who  received  it 
liable  to  all  its  infirmities,  but  without  notice  of 
such  agreement : — Held,  that  the  bill  so  received 
by  the  plaintiff  was  boimd  by  the  agreement ; 
and  that  the  defendant,  having  afterwards  taken 
up  and  discharged  the  other  bill,  which  had  re- 
mained in  the  hands  of  the  same  agents,  was 
discharged  from  both.  Crossley  v.  Ham^  13  East, 
498. 

On  making  a  bill  it  was  agreed  between  the 
drawer  and  the  acceptor  that  the  latter  should 
deposit  with  the  drawer  some  canvas  as  a  col- 
lateral security  for  the  payment  of  the  bill,  with 
power  to  the  drawer  to  sell  the  canvas  and  apply 
the  proceeds  in  the  discliarge  of  the  bill  if  it  was 
not  paid  at  maturity : — Held,  that  this  agree- 
ment created  an  equity  attaching  to  the  bill  in 
the  hands  of  a  party  to  whom  the  bill  was  in- 
dorsed when  it  was  overdue  ;  and  that  as  the 
drawer  after  the  indorsement  had  sold  the  canvas 
and  retained  the  proceeds,  the  indorsee  was  de- 
barred from  recovering  on  the  bill  for  so  much  as 
the  canvas  realized  on  the  sale.  Holmes  v.  Kiddy 
3  H.  &  N.  S91  ;  28  L.  J.,  Ex.  112  ;  6  Jur.,  N.  S. 
295 ;  33  L.  T.,  0.  S.  207  ;  7  W.  li.  lOS—Ex.  Ch. 

The  right  of  an  indorsee  of  an  overdue  bill  to 
sue  the  acceptor  is  not  defeated  by  the  existence 
of  a  debt  due  from  the  drawer  to  the  acceptor 
and  notice  by  the  latter  to  the  drawer,  before  in- 
dorsement, of  his  election  to  set  off  the  amount 
against  the  bill ;  nor  is  the  indorsee  of  such  over- 
due bill  affected  by  the  existence  of  a  right  of 
set-off  as  between  the  acceptor  and  the  drawer, 
although  the  bill  was  indorsed  without  value, 
and  for  the  purpose  of  defeating  such  set-off. 
Oulda  V.  Harrison,  10  Ex.  672  ;  3  C.  L.  R.  353  ; 
24  L.  J.,  Ex.  66. 

Declaration — What  a  vsrianee.]— In  an  action 
by  indorsee  of  a  bill,  if  the  declaration  states  the 
Indorsement  to  have  been  made  before  the  bill 
became  due,  and  it  appears  to  have  been  made 
after  the  bill  was  due,  this  is  not  a  material 
variance.     Toitng  v.  Wright,  1  Camp.  139. 

Flea — ^That  Kotei  were  Overdue  when  In- 
dorsed.]— To  an  action  by  indorsees  against 
maker  of  several  notes,  one  of  which  was  pay- 
able at  three  months*  date,  and  the  others  on 
demand,  he  pleaded  that  before  the  indorse- 
ment of  any  of  them  to  the  plaintiffs,  and 
whilst  L-  (who  indorsed  to  them)  was  holder, 
L.  was  indebted  to  the  defendant  and  to  D.  as 
executors,  in  a  sum  exceeding  the  amount  of  the 


notes,  for  money  lent  by  their  testator,  in  which 
sum  the  defendant  was  beneficially  interested  as 
residuary  legatee ;  and  that,  before  the  indorse- 
ment of  the  notes  to  the  plaintiffs,  and  while  L. 
was  holder,  it  was  agreed  between  him  and  the 
defendant,  and  D.,  that  the  amount  of  the  notes 
should  be  set  off,  and  allowed  to  him  oat  of  the 
moneys  due  from  him  to  them,  and  that  the  de- 
fendant and  L.  should  mutually  be  discharged 
from  that  amount ;  and  that  they  remained  ia 
the  possession  of  L.  until  he  indorsed  them  to 
the  plaintiffs,  without  the  consent  or  f&vdt  of  the 
defendant,  and  L.  indorsed  them  to  the  plaintifi^ 
and  the  plaintiffs  took  them  after  they  had  been 
so  satisfied  : — Held,  that  the  plea  was  'bad,  for 
not  shewing  distinctly  that  the  notes  were  over- 
due when  indorsed  by  L.  to  the  plaintiffs. 
Onppg  v.  DavU,  12  M.  &  W.  159  ;  13  L.  J., 
Ex.  217. 

Evidenee  of  Payment.] — ^Where  a  note  has 
been  indorsed  to  the  plaintiff  after  it  became 
due,  who  sues  the  maker  upon  it,  the  latter  is 
entitled  to  go  into  evidence  to  shew  that  the  note 
was  paid  as  between  him  and  the  original-  psyee 
from  whom  the  plaintiff  received  it.  Hrovm 
V.  Davies,  3  T.  R.  80.  But  see  Hubbard  v.  Jack- 
son,  4  Ring.  390  ;  1  M.&  P.  11 ;  3  C.  &  P.  134. 


9.  With  Notice  of  Pendency  of  Acnox. 

The  position  laid  down  in  some  books,  that  the 
holder  of  a  bill  of  exchange  who  baa  bron^t  an 
action  on  it  cannot  transfer  it  to  another  in- 
dorsee for  value  so  as  to  enable  him  to  sue,  if  the 
indorsee  had  notice  of  the  pendency  of  the  former 
action,  is  not  sustainable.  Deuters  v.  TatDutend^ 
6  B.  &  S.  613  ;  33  L.  J.,  Q.  B.  301  ;  10  Jur.,  X.  S. 
1072  ;  lOL.  T.  602  ;  12  W.  R.  1002. 

An  indorsee,  without  notice  that  a  prior  action 
is  depending  thereon,  may,  notwithstanding  the 
pendency  of  such  action,  commence  an  action 
against  the  same  defendant.  Colvmbies  t.  Sliwn^ 
2  Chit  637. 


10.  Afteb  Death  or  Bankbitptcy  of 

Pabties. 

After  Death.] — ^A.  indorsed  a  note,  but  did  not 
deliver  it.  After  his  death,  his  executor  de- 
livered the  note  to  the  plaintiff  : — Held,  that  he 
had  no  title  to  sue  on  the  note,  JBrtwiaae  v. 
Lloyd,  1  Ex.  32  ;  6  D.  &  L.  123  ;  16  L.  J.,  Ex. 
257. 

The  indorsee  of  a  bill,  payable  sixty-five  days 
after  date,  which  was  issued  by  the  drawer,  and 
indorsed  by  the  payee,  who  died  before  the  day 
when  it  bore  date,  may  make  title  through  su<ji 
indorsement  to  recover  on  the  bill  against  the 
drawer.    Pasmore  v.  North,  13  East,  617. 

A  note  payable  to  A.  or  his  order  may  be  in- 
dorsed by  his  administratrix.  Ratdinson  v.  Sttme, 
3  Wils.  1. 


Indorsement  by  Agent  to 


Death  of  Principal.]— Where  an  agent,  having 
money  in  his  hands  belonging  to  his  principal, 
bought  a  bill  with  it,  which  he  indorsed  s|>ectally 
to  the  latter,  who  was  dead  at  the  time  of  tiie  in- 
dorsement, but  of  which  circumstance  the  agent 
was  ignorant : — ^Held,  that  the  property  in  the 
bill  passed  to  the  administrator  of  the  principal ; 
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and,  consequently,  that  he  might  sae  on  it  in  his 
own  character  as  such.  Murray  v.  HaH  India 
Company,  5  B.  A;  A.  204. 

After  Bankmptoy.] — In  an  action  bj  indorsee 
against  acceptor,  he  cannot  defend  himself  on  the 
gionnd  of  the  drawer's  bankruptcy  at  the  time  of 
sach  indorsement.  Arden  y.  Watkint^  8  Bast, 
322. 

In  an  action  by  a  bon&  fide  indorsee  against 
acceptor,  he  is  estopped  from  pleading  that  the 
drawer  and  first  indorser  was  an  uncertificated 
bankrupt  when  the  acceptance  was  given.  Braith- 
voaite  v.  Gardiner,  8  Q.  B.  473  ;  15  L.  J.,  Q.  B. 
187 ;  10  Jut.  691  ;  A  -P.,  Pitty,  Chappelow, 8  M. 
&  W.  616  ;  Drayton  v.  Dale,  2  B.  &  G.  293  ;  3  D. 
k  B.  634. 

In  an  action  by  a  holder  of  a  note,  indorsed 
generally  by  the  payee,  to  a  plea  that  the  payee 
indorsed  it  after  he  became  bankrupt,  the  plain- 
tiff replied,  that  he  bonff  fide  took  and  received 
the  note  before  the  payee  became  bankrupt,  and 
not  by  way  of  ^udulent  preference.  The 
payee  indorsed  the  note  in  blank  before  he 
became  bankrupt,  to  a  person  who  delivered  it 
after  the  bankruptcy  to  the  plaintiff: — Held, 
that  the  defendant  was  entitled  to  the  verdict. 
Green  v.  Steer,  1  G.  &  D.  499  ;  1  Q.  B.  707. 

A  note,  drawn  for  the  accommodation  of  A., 
was  transferred  by  him  to  B.  and  C,  without  in- 
dorsement, for  valuable  consideration,  and  after- 
wards he  became  bankrupt,  and  died  intestate  : — 
Held,  that  B.  and  C.  might  recover  against  the 
drawer,  the  note  having  been  indorsed,  several 
Tears  after  it  was  due,  by  B.  to  B.  and  C,  B. 
naving  for  that  purpose  procured  letters  of 
admimstration  to  the  effects  of  A.  Watkim  v. 
Manle,  2  J.  &  W.  243. 

There  is  no  difference  between  an  indorsement 
of  a  note  by  the  party  and  one  of  his  personal 
representatives.    lb, 

A  bill  was  delivered  by  the  defendant  to  two 
partners,  and  after  the  bankruptcy  of  one,  in- 
dorsed by  the  other  to  the  plaintiff  : — Held,  that 
no  interest  could  pass  to 'the  assignees,  and  a 
verdict  was  taken  for  the  plaintiff,  with  liberty  to 
the  defendant  to  move  the  point  whether  a  party, 
without  knowledge  of  a  trust,  can  acquire  an  in- 
terest beyond  that  of  the  trustee.  Aamihottam 
y.  Cator,  1  Stark.  228. 

11.  Op  Stolen,  Lost,  or  PBAUDULKirrLT 
Obtained  Bills. 

In  hands  of  boni  fide  holder  for  value.]— 
Where  a  bill  which  has  been  lost  or  frauau- 
lently  obtained  subsequently  comes  into  the 
handis  of  a  holder  for  value,  such  holder  is 
entitled  to  recover,  unless  he  took  the  bill 
under  such  circumstances  as  shew  mala  fides  on 
his  part.  Goodman  v.  Harvey,  6  N.  &  M.  372 ; 
4  A.  &  E.  870. 

A  party  taking  a  negotiable  instrument  bonft 
fide,  and  for  full  value,  is  entitled  to  recover  on 
it,  though  it  has  been  stolen,  and  he  took  it 
negligently.  Raphael  v.  JBank  of  England,  17 
C.  B.  161 ;  25  L.  J.,  C.  P.  33. 

A.  drew  a  bill  on  the  plaintiff,  and  induced 
him  to  accept  it,  by  sending  with  it  a  forged  bill 
of  lading.  A.  then  indorsol  the  bill  to  the  de- 
fendant, for  value,  without  notice  of  the  forgery. 
The  plaintiff  filed  a  bill  in  equity  against  the 
indorsee  to  restrain  him  from  suing  him,  and 
prayed  that  the  bill  might  be  delivered  up  to 


be  cancelled  : — Held,  that  the  fraud  practised  on 
the  acceptor  was  no  defence  against  the  in- 
dorsee for  value.  Thiedemann  v.  Goldtchmidt, 
1  De  G.,  F.  &  J.  4  ;  1  L.  T.  60  ;  8  W.  R.  14. 

Fraud  being  a  good  defence  to  an  action  on 
a  bill  of  exchange,  there  is  no  ground  for  seeking 
relief  in  equity.    Ih, 

When  the  indorsement  of  a  bill  is  obtained  by 
a  fraudulent  misrepresentation  as  to  the  actual 
character  of  the  document — as,  e.  g.,  that  it  is 
not  a  bill,  but  a  guarantee— and  the  indorser 
signs  his  name  under  that  belief  and  without 
any  negligence,  his  signature  is  not  binding. 
Foster  v.  Mackinnon,  ih.  R.,  C.  P.  704 ;  38  L.  J., 
0.  P.  310  ;  20  L.  T.  887  ;  17  W.  R.  1106. 

In  an  action  by  a  bon4  fide  holder  for  value  of 
a  bill  against  the  indorser,  the  judge  directed  the 
jury  that  if  his  signature  was  obtained  upon  a 
fraudulent  representation  that  the  instrument  was 
a  guarantee,  and  he  signed  it  without  knowing 
that  it  was  a  bill,  and  under  the  belief  that  it 
was  a  guarantee,  and  if  he  was  not  guilty  of  any 
negligence  in  so  signing,  he  was  entitled  to  the 
verdict : — Held,  a  right  direction.    lb. 

To  an  action  by  indorsee  of  a  bill  drawn  by  E. 
and  accepted  by  the  defendant,  he  pleaded  that 
K.  was  a  trader  in  Ireland  accustomed  to  consign 
goods  to  him  by  carrier,  as  his  commission  agent 
at  Liverpool,  and  that  the  usual  course  of  busi- 
ness was  as  follows  : — K.,  on  consigning  goods 
from  time  to  time,  took  a  receipt  bill  of  lading 
for  the  goods  signed  by  the  carrier,  and  obtained 
advances  of  money  from  the  plaintiff,  on  in- 
dorsing to  him  the  bill  of  lading,  and  also  a 
bill  of  exchange,  drawn  by  K.  upon  the  de- 
fendant for  the  amount  of  such  goods ;  the 
plaintiff  then  remitted  the  bill  of  exchange  to 
the  defendant  for  acceptance  and  also  the  bill 
of  lading  indorsed  by  himself,  and  thereupon 
the  defendant,  on  the  faith  of  the  bill  of  lading, 
and  in  consideration  of  such  security  on  the 
goods,  was  accustomed  to  accept  such  bill  of 
exchange  ;  that,  at  the  time  of  (Rawing  and  in- 
dorsing 1^  K.  to  the  plaintiff  of  the  bill  of  ex- 
change, K.  indorsed  to  the  pUintiff  a  bill  of 
lading,  the  carrier's  signature  to  which  was 
forged,  well  knowing  the  same  to  be  forged,  and 
on  the  faith  thereof  obtained  the  usual  advance, 
to  wit,  the  amount  of  the  bill  of  exchange; 
that  the  defendant,  on  the  remittctnce  to  him 
by  the  plaintiff  of  the  forged  bill  of  lading,  in- 
dorsed oy  him,  and  of  the  bill  of  excfa^ge, 
accepted  the  latter  at  his  request,  without  notice, 
and  so  the  consideration  for  his  acceptance 
wholly  failed  : — Held,  that  as  the  plaintiff  was 
an  indorsee  of  the  bill  for  value,  and  it  was  not 
averred  that  he  obtained  the  acceptance  by  any 
fraudulent  representation,  or  that  he  knew  the 
bill  of  lading  to  be  forged,  the  failure  of  con- 
sideration between  K.  and  the  defendant  was 
no  defence.  Robinson  v.  Reynolds,  1  G.  &  D. 
526  ;  2  Q.  B.  196— Ex.  Ch. 

Who  are  bon&  fide  holders.]— The  plaintiff, 
being  drawer  and  payee  of  a  bill  of  exchange, 
handed  it  to  H.  to  get  it  discounted.  H. 
offered  it  for  that  purpose  to  the  defendant, 
stating  that  it  was  not  his,  but  the  plaintiff's 
bill.  The  defendant  refused  to  discount  it 
unless  indorsed  by  H.  H.  said  that  he  had  no 
interest  in  it,  but  to  facilitate  its  being  cashed 
he  would  indorse  it;  he  did  indorse  it,  upon 
which  the  defendant  took  the  bill,  paid  H.  only 
a  part  of  its  amount  and  got  it  discounted  by  G. 

3  H  2 
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The  plaintiff  was  obliged  to  take  it  up  at  its 
maturity,  and  sued  the  defendant  on  it  for  the 
balance  unpaid  to  H.  A  verdict  for  the  de- 
fendant was  set  aside  as  against  the  evidence, 
and  a  new  trial  was  awarded  to  try  the  question, 
whether  the  plaintiff  was  the  real  owner  of  the 
bill  at  the  time  it  was  indorsed,  and  not  whether 
or  not  he  had  at  that  time  been  represented  to 
be  so  by  H.  Ba9tahle  v.  Poole,  1  C,  M.  &  R.  411 ; 
5TyT.  111. 

A.  made  a  note  payable  to  the  defendant, 
who  indorsed  it  for  A.'s  accommodatioUf  and 
gave  it  to  B.  to  get  discounted.  The  latter,  in 
company  with  C,  applied  to  his  bankers  (the 
plaintiffs)  to  discount  it,  who  requested  him  to 
leave  it  with  them  to  consider  of  it.  They 
afterwards  declined  to  discount  it,  and  sent  it 
back  to  B.  by  the  hands  of  C,  who,  however, 
without  B.*s  authority,  subsequently  indorsed  it, 
among  many  other  bills,  to  the  same  bankers, 
and  then  refused  lo  pay  B.  the  proceeds, 
alleging  that  there  was  a  balance  due  to  him, 
on  bill  transactions,  from  B.  It  appeared  that 
on  one  occasion  B.  hjEid  told  the  plaintiffs  that  he 
had  the  bill  merely  for  discount : — Held,  not- 
withstanding, that  they  had  acted  with  due 
caution  under  all  the  circumstances,  and  were 
entitled  to  recover,  as  it  was  fair  to  infer  that 
the  plaintiffs  believed  C.  to  have  had  full 
authority  to  indorse  the  bill  to  them.  Cunliffe 
V.  JBooth,  3  Bing.  N.  C.  821  ;  5  Scott,  17. 

W.  fraudulently  obtained  possession  of  accept- 
ances of  B.,  and  he  got  them  discounted  and 
carried  to  his  account  by  a  banking  company, 
to  which  he  was  greatly  indebted,  and  of  which 
he  was  a  director  and  local  manager : — Held, 
under  the  circumstances,  that  the  bank  had 
notice,  and  could  not  be  considered  bon&  fide 
holders.     Carew,  In  re,  31  Beav.  39. 

In  trover  for  a  bill,  it  appeared  that  the  de- 
fendants, who  were  bankers,  had  discounted  bills 
for  A.,  who  sent  the  bill  in  question  by  his  clerk 
to  inquire  whether  they  would  discount  it  and  to 
inform  them  of  an  agreement  between  him  and 
B.  with  respect  to  the  title.  The  bankers  subse- 
quently placed  this  bill  to  the  credit  of  A.  At 
the  trial  neither  side  having  called  the  clerk  to 
prove  that  he  delivered  the  message  : — Held, 
that  as  the  presumption  was  that  the  defendants 
were  bon&  fide  holders  of  the  bill  for  value,  and 
also  that  they  acted  honestly,  it  could  not  be 
presumed  that  the  clerk  had  delivered  the 
message,  and  that  therefore  the  defendants  were 
entitled  to  the  bill.  Middleton  v.  JSanuid,  4  Ex. 
241. 

A  plaintiff  having,  without  inquiry,  and  at  a 
heavy  discount,  taken  a  bill  drawn  by  a  partner 
in  fraud  of  the  firm,  from  a  person  who  had  taken 
it  from  the  fraudulent  drawer  with  knowledge  of 
the  fraud,  the  bill  having  upon  it  a  name  which 
made  it  perfectly  good  : — Held,  that  these  facts 
were  evidence  on  which  the  jury  might  presume 
that  the  plaintiff  took  the  bill  maltt  fide.  Dailey 
V.  De  Fnes,  11  W.  R.  376. 

A  bill  was  drawn  in  favour  of  a  married 
woman,  and  sent  by  her  trustees  in  a  letter  to 
her.  Her  husband  surreptitiously  obtained  pos- 
session of  the  bill,  and  signed  her  name  to  it 
without  her  knowledge  or  concurrence,  and 
having  indorsed  and  discounted  it  through  P., 
who  also  indorsed  it,  he  absconded.  The  wife, 
before  the  bQl  became  due,  discovered  the  fraud, 
and  gave  notice  to  the  acceptors,  who  refused  to 
pay    at   maturity.    The   discounters    recovered 


against  P.,  who  sued  the  acceptors.  The  wife 
filed  a  bill  to  restrain  this  action,  and  prayed 
that  the  acceptors  might  be  ordered  to  pay  the 
money  to  her  on  her  separate  receipt  Bomilly, 
M.  R.,  decided  that  no  right  oould  be  gained 
under  the  forged  signature ;  that  the  payee  being 
a  married  woman  affected  the  party  taking  the 
bill  with  notice  that  it  was  the  separate  property 
of  the  wife  ;  that  the  holder  had  a  right  to  retain 
it,  though  he  must  not  sue  upon  it^  and  that  the 
acceptors  must  pay  the  money  to  the  married 
woman.  Upon  appeal,  held,  that  P.  was  a  bond 
fide  holder  for  value,  and,  as  such,  legally  entitled 
to  the  bill ;  that  the  court  would  not  interfere 
to  defeat  his  title ;  and  that  no  blame  was  at- 
tributable to  him  for  not  making  inquiries  other 
than  of  the  husband  as  to  the  wife's  signature. 
DaiDSon  v.  Prince,  2  De  G.  &  J.  41  ;  27  L.  J., 
Ch.  169;  4  Jur.,N.  S.  497. 

Under  Siupicioiii  CiroimuitaaoeB.] — A  person 
who  takes  a  bill  under  circumstances  calculated 
to  excit€  suspicion,  and,  having  the  means  of 
knowledge,  wilfully  abstains  from  making  any 
inquiries,  must  be  considered  a  holder  with 
notice  of  the  fraud,  if  any  exista.  Jone$  t. 
Gordon,  2  App.  Cas.  616  ;  37  L.  T.  477  ;  26  W.  R. 
172. 

S.  drew  bills  on  G.  to  the  amount  of  1,727Z^ 
which  he  accepted.  S.  and  G.  were  both  at  the 
time  insolvent  and  contemplating  bankruptcy, 
and  each  was  aware  of  the  other's  position.  J. 
purchased  these  bills  for  2002.,  knowing  at  the 
time  that  G.  was  embarrassed,  but  making  no 
further  inquiries.  On  the  bankruptcy  of  G.  be 
claimed  to  prove  for  the  full  amount : — Held, 
that  his  proof  should  be  restricted  to  the  2002. 
actually  paid.    Ih, 

Though  since  the  repeal  of  the  usury  laws,  the 
fact  of  taking  a  bill  at  considerable  undervalue 
is  not,  of  itself,  sufficient  to  affect  the  title  of 
the  holder,  it  is  an  important  element  in  am- 
sidering  whether  the  man  who  gave  the  under- 
value was  acting  bon&  fide,  in  ignorance  and 
error,  or  was  assisting  in  committing  a  fraud, 
and  avoided  making  inquiries  because  they  might 
be  injurious  to  him.    Ih, 

A  person  who  accepts  a  bill  on  ih%  faith  of  a 
consignment,  which  he  knows  to  be  impeached 
for  fraud,  is  in  no  better  position  than  a  person 
who  becomes  a  holder  for  value  of  a  bili 
which  he  knows  to  be  impeached  for  fraud. 
Dresser  v.  Hoare,  7  H.  L.  Cas.  760 ;  2  Jur.,  N.  S. 
1151. 

Kon-Inquiry  as  to.] — ^Where  a  money  changer 
changed  a  bank  note  which  had  been  stolen. 
and  the  jury  found  that  he  gave  full  value  for 
it,  and  took  it  bon&  fide,  not  having  knowledge 
at  the  time  that  it  had  been  stolen,  but  t^t  be 
had  the  means  of  knowledge  if  he  had  taken 
care  of  certain  notices  delivered  to  him  : — H^d, 
that  he  was  entitled  to  recover.  Raphael  v. 
Bank  of  England,  17  C.  B.  161  ;  26  L.  J., 
C.  P.  33. 

Taken  after  Inquiry.] — The  holder  of  a  bilL 
who  without  any  express  notice  of  any  circom- 
stance  of  suspicion,  took  the  bill,  not  in  the 
ordinary  course  of  business,  and,  not  relying  on 
the  security,  required  evidence  of  title  in  the 
drawer  to  negotiate  the  bill  which  deodved 
him,  has  only  his  remedy  against  the  dnwer 
personally  who  deceived  him,  and  he  can  hav€ 
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no  better  title  on  the  bill  than  the  drawer  had. 
Eatch  V.  Searles,  2  Sm.  &  G.  147  ;  33  L.  J.,  Ch. 
467  ;  S.  C,  aflfiimed  on  appeal,  24  L.  J.,  Ch.  22. 

Flea  that  Bill  was  obtained  by  Fraud.]— A. 

employed  B.  to  make  for  him  a  steel  gun,  for 
which  he  was  to  pay  by  two  bills.  B.  delivered 
a  gan  with  a  defect  in  it,  which  A.  might  have 
seen  on  examination,  and  which  woidd  have 
justified  him  in  refusing  to  receive  it.  Without 
examining  the  gun,  he'accepted  and  delivered  to 
B.  the  bills  of  exchange.  Afterwards  B.,  in  a 
letter  to  A.«  stated  that  the  gun  was  of  the  best 
metal  all  through,  and  had  no  weak  points  that 
B.  was  aware  of.  The  gun  was  tried,  and  at  first 
answered  well,  but  after  repeated  trials,  burst 
in  consequence  of  the  defect  in  it.  B.  having 
sued  A.  on  one  of  the  bills  he  pleaded  that  he 
was  induced  to  accept  the  bill  by  the  fraud  of 
B. : — Held,  that  there  was  no  evidence  for  the 
jury  in  support  of  the  plea.  Horifall  v.  Thom^iSj 
1  H.  &  C.  90 ;  8  Jur.,  N.  S.  721. 

To  a  note  payable  to  the  order  of  A.  and  in- 
dorsed by  A,  to  B.,  and  by  B.  to  the  plaintiff, 
the  maker  pleaded  that  the  note  was  obtained 
from  him  by  D.,  and  others  in  collusion  with 
him,  by  fraud  ;  and  that  there  was  no  considera- 
tion for  the  indorsement  by  A.  to  B. ;  and  that 
the  plaintiff  had  notice  of  the  fraud  : — Held,  bad, 
there  being  nothing  to  impeach  A.'s  title  to  the 
note.  Matters  v.  Ibherstm,  8  C.  B.  100 ;  18  L.  J., 
C.  P.  348. 

A  plea  that  the  consideration  for  the  note  was 
the  forbearance  to  prosecute  the  maker's  son 
upon  a  charge  of  felony ;  not  averring  that  a 
felony  had  been  committed,  or  affecting  A.,  the 
payee,  with  notice  of  the  alleged  illegality  of 
the  consideration,  is  bad.    lb. 

To  an  action  by  indorsee  against  drawer,  he 
pleaded  that  a  bill  similar  to  the  one  sued  on, 
and  purporting  to  be  accepted  by  him,  was 
shewn  to  him  by  the  plaintiff's  agent,  who  was 
then  informed  by  the  defendant  that  the  accept- 
ance was  a  forgery  ;  but  at  the  agent's  request, 
and  without  having  received  any  consideration 
for  Bu  doing,  the  defendant  wrote  his  name  as 
drawee  under  the  forged  acceptance ;  and  that 
subeequentlv,  at  the  request  of  the  plaintiff's 
agent,  he  signed  and  indorsed  over  to  him  the 
bill  which  was  sued  on,  and  received  back  the 
spurious  bill ;  and  that,  save  as  aforesaid,  he  did 
not  receive  any  consideration  for  making  or  in- 
dorsing the  bill  sued  on  : — Held,  that  the  plea 
was  not  an  answer,  it  being  consistent  with  the 
plea  that  the  plaintiff  was  the  holder  of  the  bill 
for  value.  JiP^enna  v.  Dowdally  8  Ir.  C.  L. 
R.  70. 

Svidenee  as  to  Kotiee  of  Fraud.] — The  fact  of 
the  knowledge  by  the  solicitor  of  a  bon&  fide 
holder,  but  who  has  not  acted  for  him  in  the 
particular  matter,  that  a  bill  had  been  fraudu- 
lently accepted,  is  not  evidence  that  the  holder 
had  notice  of  the  fraud  at  the  time  of  the  indorse- 
ment.   Eyre  v.  M'Dowellj  14  Ir.  C.  L.  R.  314. 


VIII.    ACCEPTANCE. 

1.    PRBSEirrMENT. 

Veeeaiity  ol  ] — If  a  buyer  pays  for  goods  by  a 
bill,  which  the  drawee  refuses  to  accept,  and 
afterwards  desires  it  may  be  again  presented, 
and  it  will  be  honoured,  the  holder  is  not  bound 


again  to  present  it,  nor  to  return  the  bill. 
Hiekling  v.  Hardey^  1  Moore,  61 ;  7  Taunt. 
312. 

A  note  by  which  a  person  promises  to  pay,  ten 
days  after  sight,  250Z.,  and  32.  per  cent,  interest, 
up  to  the  (£iy  of  acceptance,  need  not  be  left 
for  acceptance,  the  word  "  acceptance  "  meaning 
sight.  Sutton  v.  Toomer,  7  B.  &  C.  416  ;  1  M.  & 
R.  125. 


Foreign  Bill.] — But  aforeign  bill,  payable 


after  sight,  must  be  presented  for  acceptance. 
Mulliek  V.  RadakUseHj  9  Moore,  P.  C.  C.  46  ;  2 
C.  L.  R.  1664. 

Xanner  of.] — The  demand  for  acceptance  must 
be  clearly  and  unequivocally  made  and  refused 
before  an  action  will  lie  against  the  drawer. 
Cheek  V.  Roper,  6  Esp.  175. 

It  is  not  sufficient  to  produce  a  witness  who 
went  to  a  place  described  as  the  drawee's  house, 
and  was  there  told  by  a  person  unknown  to  the 
witness  that  he  would  not  accept  the  bill.    Ih, 

It  is  the  regular  and  usual  course  of  business 
in  commercial  transactions  to  deliver  out  a  bill, 
left  for  acceptance,  to  any  person  who  mentions 
the  amount,  and  describes  any  private  mark  upon 
it ;  and  if  the  clerk  of  the  party  leaving  it,  by  his 
conduct  enables  a  stranger  to  discover  the  mark  or 
number,  in  consequence  of  which  the  bill  is  de- 
livered out  to  him,  the  party  leaving  it  cannot 
maintain  trover  for  the  bill  against  the  party 
who  so  delivered  it  out.  Morrison  v.  JBueJianan, 
6  C.  &  P.  18. 

Duty  of  Agent.] — The  object  of  the  transmis- 
sion of  a  bill  from  principal  to  agent  being  to 
obtain  the  acceptance  and  payment  of  the  bill, 
or,  if  not  accepted,  to  guard  the  rights  of  the 
principal  against  the  drawer,  the  duty  of  the 
agent  must  be  measured  by  these  considerations, 
and  the  agent  ought  not  to  press  unduly  for 
acceptance,  provided  he  obtains  acceptance  or 
refusal  within  the  time  which  will  preserve  the 
rights  of  the  principal  against  the  drawer.  Bank 
of  Van  Diemen's  Land  v.  Bank  of  Victoria,  3  L. 
R.,  P.  C.  626 ;  40  L.  J.,  P.  C.  28  ;  19  W.  R. 
857. 

In  an  action  for  negligence  by  a  principal 
against  an  agent,  it  appeared  that  the  principal 
transmitted  to  the  agent  a  bill  for  acceptance. 
The  bill  was  received  on  a  Friday  at  1  p.m.,  and 
was  left  with  the  drawees  at  2  p.m.,  the  same 
day.  On  Saturday,  at  11.30  a.m.,  the  agent 
called  for  the  bill  and  as  business  closed  at  12 
noon  on  Saturday,  was  directed  by  the  drawees 
to  call  on  Monday.  The  agent  called  on  Mon- 
day and  was  directed  to  call  on  Tuesday.  When 
the  agent  called  on  Tuesday  the  acceptance 
which  had  been  made  on  Satunlay  had  been  can- 
celled. The  jury  found  a  verdict  for  the  prin- 
cipal but  with  nominal  damages ; — Held,  that 
there  was  no  such  negligence  by  the  agent  as 
to  entitle  the  principal  to  substantial  damages. 

n. 

Time  o£]— The  holder  of  an  inland  bill,  pay- 
able  after  sight,  is  not  bound  instantly  to  transmit 
the  bill  for  acceptance :  he  may  put  it  into 
circulation ;  or  though  he  does  not  circulate  it,  he 
may  take  a  reasonable  time  to  present  it  for 
acceptance.    Fry  v.  Hill,  7  Taunt.  397. 

A  delay  to  present,  until  the  fourth  day,  a  bill 


I 
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on  London,  given  within  twenty  miles  thereof,  is 
not  nnreasonable.    Ih, 

If  a  bill  drawn  by  a  banker  in  the  country  on  a 
banker  in  town,  in  favour  of  A.,  payable  after 
sight,  is  indorsed  by  A.  to  the  defendant,  who  in- 
dorses it  to  the  plaintiff  seven  days  after  the 
date  of  the  bill,  and  the  plaintiff  delays  present- 
ing it  for  acceptance  for  four  days,  it  will  be  left 
to  the  jury  to  say  whether  the  plaintiff  has  been 
guilty  of  unreasonable  delay ;  and  in  considering 
this  the  jniy  may  infer,  from  the  defendant  him- 
self having  kept  the  bill  so  long  unaccepted,  that 
it  is  not  the  course  of  business  to  present  such 
bills  for  acceptance  immediately  after  the  party 
receives  them.  Shutey.  Robins^  3  C.  &  P.  80  ;  M. 
&  M.  133. 

A  party  need  not  present  for  acceptance  on  the 
very  day  on  which  he  receives  a  biU.    lb. 

A  bill  was  drawn  in  duplicate  on  the  12th 
August,  at  Carbonear,  in  Newfoundland,  payable 
ninety  days  after  sight,  on  S.  &  Co.,  in  England, 
for  the  freight  of  a  voyage  from  Liverpool  to  Car- 
bonear. The  biU  was  not  presented  for  acceptance 
to  S.  &  Co.  imtil  the  16th  November.  Carbonear 
w^  twenty  miles  from  St.  John's,  with  a  daily  com- 
mimication  between  those  places  ;  and  from  St. 
John's  there  was  a  post-office  packet  three  times  a 
week  to  England,  the  average  voyage  being  about 
eighteen  days  : — Held,  that  the  jury  properly 
found  that  the  bill  was  not  presented  for 
acceptance  within  a  reasonable  time,  no  circum- 
stances being  proved  in  explanation  of  the  delay. 
StrakerY.  Graham,  4  M.  &  W.  721. 


In  case  of  Foreign  Bill.]— There  is  no 


fixed  time  when  a  bill,  drawn  payable  at  sight, 
or  a  certain  time  after,  should  be  presented  to 
the  drawee,  but  it  must  be  presented  within  a 
reasonable  time.  Muilrtian  v.  D'Eguin^,  2  H. 
Bl.  665.  And  see  Darbyahire  v.  Parker,  6  East, 
3  ;  2  Smith,  195. 

The  purchaser  of  a  foreign  bill,  payable  at  a 
certain  time  after  sight,  which  is  publicly  offered 
for  negotiation,  is  not  bound  to  send  it  by  the 
earliest  opportunity  to  the  place  of  its  destina- 
tion,   lb. 

A  foreign  bill  payable  after  sight,  must  be 
presented  for  acceptance  ;  and  although  there  is 
no  limited  time  defined  by  statute  for  present- 
ment, and  no  usage  of  trade  to  fix  the  time,  yet 
such  bill  must  be  presented  within  a  reasonable 
time.  MullwU  v.  Radakissen,  9  Moore,  P.  C.  C. 
46  ;  2  C.  L.  R.  1664. 

What  constitutes  a  reasonable  time  is  a  mixed 
question  of  law  and  fact  for  the  determination 
of  the  court  and  the  jury.    lb, 

A  bill  was  drawn  in  Calcutta,  in  February, 
1848,  by  L.  R.  &  Co.  on  D.  &  Co.,  at  Hong 
Kong,  payable  sixty  days  after  sight,  and  in- 
dorsed to  M.  or  order.  M.  in  consequence  of  the 
depressed  state  of  the  money  market  at  Calcutta, 
and  the  unsaleableness  of  bills  on  China  at  that 
time  at  Calcutta,  kept  the  bill  for  five  months 
and  nine  days,  and  then  sold  it  to  M.  R.,  who  did 
not  present  it  for  acceptance  at  Hong  Kong  till 
the  24th  October  in  that  year,  when  D.  &  Co.  re- 
fused to  accept  it : — Held,  first,  that  the  presenta- 
tion of  the  bill  for  acceptance  was  not  made 
within  a  reasonable  time,  and  that  the  drawers 
were  discharged.     Tb. 

Held,  secondly,  that, the  want  of  presentment 
was  not  excused  by  reason  of  the  drawers  con- 
tinuing solvent  from  the  date  of  the  bill  to  the 


presenting,  or  that  no  actual  damage  was  caused 
to  them  by  the  delay.    lb. 

Bills  were  drawn  on  the  12th  ^ay,  by  a  bouse 
in  London,  on  a  house  in  Lisbon,  payable  thirty 
days  after  sight,  and  indorsed  to  A.  in  London. 
A.  indorsed  them,  without  any  qualification,  to  B. 
at  Paris.  B.,  without  presenting  them  for  accept- 
ance, put  them  in  circulation,  and  on  the  22nd 
August  they  were  presented  at  Lisbon  for  accept- 
ance and  dishonoured.  In  an  action  by  B. 
against  A. : — Held,  that  B.  was  justified  in  circu- 
lating the  bills,  and  that  it  was  in  the  option  of 
the  holder  to  present  them  for  acceptance  when- 
ever he  pleased.  Ooupy  v.  Harden,  2  Marsh. 
454  ;  7  Taunt.  159  ;  Holt,  342. 

In  an  action  by  a  holder  against  the  drawer  of 
a  bill,  addressed  to  the  drawee  at  Rio  de  Janeiro, 
payable  at  sixty  days  after  sight,  it  appeared 
that  the  holder  purchased  it  in  the  market,  and 
kept  it  in  his  own  hands  nearly  five  months 
before  he  re-sold  it,  the  rate  of  exchange  having 
fallen  after  he  had  bought  it.  Before  the  bill 
was  presented  to  the  drawee  at  Rio,  he  bad  be- 
come insolvent : — Held,  that  the  jury  was  pro- 
perly directed  to  consider  whether,  looking  at 
the  situation  and  interests  of  both  the  drawer 
and  holder,  there  had  been  unreasonable  delay 
on  the  part  of  the  holder  in  forwarding  the  bill 
for  acceptance,  or  putting  it  in  ciicnlation ; 
although  it  was  contend^  that  the  correct 
question  for  the  jury  was,  whether  due  diligence 
in  forwarding  or  circulating  the  bill  had  been 
used  by  the  holder,  with  reference  to  the  in- 
terests of  the  drawer.  MellUh  v.  Bawdon,  2 
M.  &  Scott,  670  ;  9  Ring.  416. 

2.  Pbotbst  aud  Notice  of  Refusal. 

Notiee  of  Kon-Acoeptance.] — ^A.  draws  a  bill 
at  thirty  days'  sight  on  A. ;  the  drawer  is  not 
entitled  to  notice  of  non-acceptance.  Roach  v. 
Oftler,  1  M.  &  R.  120. 

Protest  for  Kon-^Acoeptaaoe— Proof  of.] — In  an 
action  against  the  drawer  of  a  foreign  bill,  a 
protest  for  non-acceptance  must  be  proved.  OaU 
V.  WaUh,  6  T.  R.  239. 

A  protest  for  non-acceptance  of  a  foreign  bill 
is  not  necessary  to  be  proved  in  an  action  by  the 
indorsee  against  the  drawer,  if  he  had  no  effects, 
or  probability  of  any  effects,  in  the  hands  of  the 
drawee,  at  the  time  ;  and  it  does  not  appear  that 
there  was  any  fluctuating  balance  of  assets 
between  them  unascertained  at  the  lime,  which 
might  then  have  afforded  probable  ground  of  belief 
to  the  drawer  that  his  bill  would  be  honoured. 
Leage  v.  Thorpe,  12  East,  171  ;  2  Camp.  310. 

It  seems  that  proof  of  a  protest  for  non- 
acceptance  of  a  foreign  bill  is  necessary  to 
enable  the  payee  to  recover  against  the  drawer, 
and  that  the  want  of  it  is  not  supplied  by  proof 
of  a  notice  for  non-acceptance,  and  a  subsequent 

Erotest  for  non-payment.  But,  at  any  rate,  the 
older  is  bound  to  give  notice  to  the  drawer  of  the 
non-acceptance.  Orr  v.  Mafflnnis,  7  East,  359  ; 
3  Smith,  328. 

It  is  sufficient  in  an  action  against  a  drawer 
on  non-acceptance,  to  prove  a  presentment  to 
the  drawee  for  acceptance,  without  shewing 
that  the  bill  was  protested  for  non-acceptance, 
or  that  the  drawer  had  notice  of  its  disnonour. 
Hwkling  v.  Hardey,  1  Moore,  61 ;  7  Taunt.  312. 
So,  of  a  bill  payable  after  date.  Philpatt  v. 
Bryant,  1  M.  &  P.  754 ;  4  Bing.  717  ;  3  C.  &  P.  244. 
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Where  a  foreign  bill  payable  after  sight  is  re- 
fused acceptance,  and  an  action  is  brought,  in 
order  to  charge  the  drawer,  proof  of  the  noting 
of  the  bill  alone  for  non-acceptance  is  not  suffi- 
cient, without  proving  that  it  was  also  protested 
for  non-acceptance,  though  there  is  a  subsequent 
protest  for  non-payment.  Roger*  v.  Stephens^ 
2  T.  R.  713. 

S.  &  Co.,  owners  of  a  ship,  of  which  H.  was 
captain,  despatched  the  latter  to  Mlramichi  with 
instructions  to  purchase  a  cargo  of  timber,  and 
draw  upon  them  for  the  amount.  He  proceeded 
to  Miramichi  accordingly,  and  there  purchased 
some  timber  for  L.  for  154/.  lis.  lld.j  and  drew 
a  bill  upon  S.  &  Co.  for  the  amount,  at  sixty  days' 
sight,  in  favour  of  the  seller  or  his  order.  The 
bUl  was  dated  the  4th  September,  1826  ;  and  on 
the  21st  November  it  was  duly  presented  for 
acceptance,  and  protested  for  non-acceptance. 
The  plaintiff  was  in  Liverpool,  with  the  ship 
under  his  command,  from  October,  1826,  until 
April,  1827.  It  was  not  proved  that  the  plaintiff 
received  any  notice  of  the  dishonour  of  the  bill, 
cither  from  the  then  holder,  or  from  the  de- 
fendant, who  had  got  the  cargo.  In  1832,  the 
plaintiff  was  arrested  upon  this  bill  at  Mira- 
michi, and  paid  it  in  order  to  release  himself 
from  the  arrest.  In  an  action  by  the  plaintiff 
against  the  defendant  for  not  paying  the  bill, 
for  not  accepting  it,  and  for  not  indemnifying 
the  plaintiff  from  all  loss  sustained  by  him  from 
having  drawn  the  bill : — Held,  first,  that  the 
defendant  could  not  insist  on  the  want  of  proof 
of  notice  to  the  plaintiff  of  the  dishonour  of  the 
bill  as  a  defence  to  the  action  ;  secondly,  that  a 
promise  to  indemnify  was  the  promise  which  the 
law  would  in  this  case  imply  ;  and  as  there  was 
no  damnification  till  1832,  the  Statute  of  Limita- 
tions did  not  apply.  HuMey  v.  Sanderson^  1  C. 
&  M.  467  ;  3  Tyr.  469. 

3.  What  is  an  Acceptance. 

In  Writing.] — In  an  action  against  an  ac- 
ceptor, it  need  not  be  averred  in  the  declara- 
tion that  the  acceptance  was  in  writing.  Chalie 
V.  BeUhow,  4  M.  &  P.  275  ;  6  Bing.  629. 

Unsigned.] — An  unsigned  acceptance  written 
on  the  face  of  a  bill  is  not  made  invalid  by  1  & 
2  Geo.  4,  c.  78,  s.  2  ;  but  it  is  a  question  for  the 
jury  whether  it  was  intended  to  operate  in  its 
present  form,  or  to  be  subsequently  completed 
by  signature.   Dufaur  v.  Oxenden^  1  M.  &  Bob.  90. 

Writing  Kame  of  Drawee  aerose  the  face  of 
BilL]— Since  19  &  20  Vict.  c.  97  (the  Mercantile 
Law  Amendment  Act,  1856),  s.  6,  simply  writing 
the  name  of  the  drawee  across  the  face  of  a  bill 
does  not  constitute  a  valid  acceptance ;  there 
must  also  be  upon  the  face  of  the  bill  some  word 
or  words  indicating  an  intention  on  the  part  of 
the  drawee  to  be  bound  by  it  as  acceptor.  Hind- 
haugh  V.  Blakey,  3  C.  P.  D.  136  ;  47  L.  J.,  C.  P. 
345  ;  38  L.  T.  221  ;  26  W.  R.  480. 

Thereupon  by  41  Vict.  c.  13  (the  Bills  of  Ex- 
change Act,  1878),  an  Act  to  declare  the  law 
relating  to  the  acceptance  of  bills  of  exchange, 
after  reciting  that  by  the  Mercantile  Law  Amend- 
ment Act,  1856,  it  is  enacted  that  "  no  acceptarwe 
of  any  hill  of  exchange^  whether  inland  or 
foreign,  made  after  the  Zlst  day  of  Decemher, 
1856,  shall  he  sufficient  to  hind  or  charge  any 
person,  unless  the  same  he  in  writing  on  such  hill, 


or  if  there  he  more  than  one  part  of  svch  hill  on 
ane  of  the  said  parts,  and  signed  hy  the  acceptor 
or  some  person  duly  authorized  hy  him,""  and 
after  reciting  that  doubts  had  arisen  as  to  the 
true  effect  and  intention  of  the  said  enactment, 
and  as  to  whether  the  signature  of  the  drawee 
alone  can  constitute  a  sufilcient  acceptance  of 
the  bill  so  as  to  satisfy  the  requirements  of  the 
said  statute,  and  it  is  expedient  that  the  mean- 
ing of  the  said  enactment  should  be  further 
declared,  it  is  therefore  enacted  by  s.  1,  that  "fl» 
acceptance  of  a  hill  of  exchange  is  not  and  shall 
not  he  deemed  to  he  insufficient  under  th-e  pro* 
visions  of  the  said  statute  hy  reaso-n  only  that 
such  acceptance  consists  merely  of  the  signature 
of  the  drawee  written  on  such  hill." 

Indoriement  by  way  of  collateral  Obligation.] 

— Sect.  11  of  the  Mercantile  Law  Amendment 
(Scotland)  Act,  1856,  is  in  the  same  terms  with 
s.  6  of  the  corresponding  English  act,  and  enacts 
that  "no  acceptance  of  any  bill  of  exchange 
.  .  .  shall  be  sufficient  to  bind  or  charge  any 
person  unless  the  same  be  in  writing  on  such 
bill  .  .  .  and  signed  by  the  acceptor  or  some 
person  duly  authorised  by  him."  On  the  2nd  of 
March,  1878,  in  Hindluugh  v.  Bldkey  (3  C.  P. 
D.  136),  it  was  held,  that  an  acceptance  by  the 
drawee  was  null  by  reason  of  there  being  no 
writing  except  the  signature.  On  the  16th  of 
April,  1878,  the  Bills  of  Exchange  Act  was 
passed,  which,  after  reciting  the  above  quoted 
section  of  the  Mercantile  Law  Amendment  Act, 
and  that  **  it  is  expedient  that  the  meaning  of  the 
said  enactment  should  be  further  declared,*'  pro- 
vides, "  that  an  acceptance  of  a  bill  of  exchange 
is  not  and  shall  not  be  deemed  to  be  insufficient 
under  the  provisions  of  the  said  statutes  by  reason 
only  that  such  acceptance  consists  merely  of  the 
signature  of  the  draw^ee  written  on  such  bill." 

A.  procured  from  B.  an  advance  of  1,000Z.  on  a 
bill  of  exchange  at  twelve  months  for  C.  and  D., 
his  two  sons.  B.  signed  the  bill  as  drawer,  and 
addressing  it  to  C.  and  D.,  handed  it  to  A.,  who 
forwarded  it  to  C.  and  D.  They  signed  it  as 
acceptors,  and  sent  it  back  to  A.,  who  wrote  his 
own  naftie  across  the  back,  and  gave  it  to  B.  He 
then  forwarded  the  amount  to  C.  and  D.  Subse- 
quently C.  and  D.  became  bankrupt,  and  were 
unable  to  pay  the  amount  of  the  bill.    A.  and 

B.  being  both  dead,  there  was  no  exact  evidence 
why  A.  put  his  name  on  the  bill.    C.  and  D.  had 
previous  to  the  date  of  the  bill  obtained  money 
from  B.  on  their  own  security.    The  trustees  of 
B.  claimed  from  A.'s  representative  the  amount 
of  the  bill  on  the  ground  that  A.  indorsed  the 
bill  as  "joint  obligant"  with  C.  and  D.,  "and  as 
co-aoceptor  with  them  for  payment  of  its  con- 
tents:"— Held,  first  (affirming  the  decision  of 
the  court  below,  although  not  upon  the  same 
grounds),  that  A.'s  representative  was  not  liable, 
because  A.  was  not  an  acceptor  within  the  mean- 
ing of  19  &  20  Vict.  c.  60,  s.  11,  or  otherwise,  in 
any  true  and  proper  sense  of  the  word ;  and, 
secondly,  that  his  liability,  as  insisted  upon  by 
B.*s  trustees,  could  only  be  established  by  proof 
of  a  special  contract  to  be  answerable  to  the  drawer 
for  the  acceptors,  which  contract,  being  different 
from  that  which  the  law  merchant  would  infer 
from  his  mere  signature  as  it  appeared  on  the  back 
of  the  bill,  could  only  be  proved  by  a  writing 
properly  signed  under,  in  Scotland,  the  6th  sec- 
tion of  19  &  20  Vict.  c.  60  ;  and  in  England  the 
29  Car.  2,  c.  3.  s.  4,  which  writing  was  here 
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absent.  Steele  v.  McKirUay.  5  App.  Cas.  754  ; 
43  L.  T.  358  ;  29  W.  R.  17— H.  L.  (Sc). 

Per  Lord  Watson  : — The  character  in  which  A. 
did  become  a  party  to  the  bill  was  both  in  fact 
and  law  that  of  an  indorser ;  and  in  determining 
his  legal  position,  the  fact  that  his  indorsement 
was  written  before  the  bill  was  delivered  to  the 
drawer,  and  the  money  advanced  by  him,  was 
quite  immaterial.    Ih, 

The  doctrine  deduced  from  Don  v.  Watt  (26 
May,  1812,  F.  C.  vol.  xvi.  647)  and  Watters  (7 
March,  1818,  F.  C.  vol.  xix.  489),  by  Professor 
Bell  in  his  Commentaries,  vol.  i.  (7th  ed.),  p.  425, 
that  in  Scotland  a  signature  as  an  acceptor  by  a 
person  not  a  drawee  "  is  held  to  import  a  joint 
undertaking  as  acceptor  of  the  bill  or  maker  of 
the  note "  not  approved  of :  see  Lord  Watson's 
opinion.    lb, 

Matthew*  v.  Bloraome,  1864  (33  L.  J.,  Q.  B. 
209),  doubted  as  sound  law.    Ih. 

uVacdonald  v.  Union  Bank  of  Scotland  (Court 
Sess.  Cas.  3rd  Series,  vol.  ii.  p.  963)  approved. 
Ih. 

Effect  of  Statute  passed  to  meet  erroneous 
I>eei8ion.] — Held,  also,  that  the  Act  of  1878  was 
in  effect  a  declaration  by  the  legislature  that  the 
decision  in  the  case  of  Hindlaugh  v.  Blakey  was 
erroneous  ;  and  as  no  distinction  whatever  was 
made  by  the  terms  of  the  English  enactment 
corresponding  with  the  11th  section  of  the 
Scottish  Act  between  one  kind  of  acceptance  and 
another,  the  effect  of  that  declaration,  although 
in  terms  confined  to  an  acceptance  by  the  drawee 
of  a  bill,  was  necessarily  to  displace  the  whole 
construction  of  the  English  statute  on  which 
that  decision  was  founded.    Ih. 


By  Letter.] — A  merchant  abroad,  on  the  21  st 
of  August,  1840,  drew^  upon  his  London  corres- 
pondents a  bill  for  22o7.  at  eighteen  days'  date, 
payable  to  the  plaintiff.    They  refused  to  accept 
the  bill,  and,  on  its  being  presented  for  payment 
on  the  11th  of  September,  refused  to  pay  it.     On 
the  13th,  the  drawer  died  in  insolvent  circum- 
stances.   On  the  15th,  the  defendants,  not  being 
aware  of  his  death  or  insolvency,  wrote  to  him  a 
letter  containing  this  passage  :  **  Respecting  your 
drafts  on  us,  we  have  to  advise,  that  we  have 
paid,  and  are  prepared  to  pay,  the  following:" 
mentioning  the  one  in  question.     In  a  postscript 
they  added,  "We  have  just  been  informed  that 
the  holders  of  the  bill  for  225/.  had  returned  it 
to  you.    This  they  had  no  right  to  do,  as  we  have 
already  explained  to  you ;  2bey  were  bound  to 
keep  it  till  the  following  post  day.     The  bill,  we 
are  almost  sure,  was  presented  again  on  Saturday 
last ;  therefore  we  cannot  conceive  how  it  can 
have  been  sent  back  before  this  day.    You  ought 
to  require  proof  that  this  bill  had  been  returned 
by  Friday's  mail,  otherwise  the  charge  made 
thereon  cannot  be  demanded  of  you  : " — Held, 
that  the  letter  contained  an  absolute  promise  to 
pay,  which  amounted  to  a  valid  acceptance  of 
the  bill,  and  that  the  effect  of  the  letter  was  not 
destroyed  or  altered  by  the  postscript.    Billing 
V.  Bevaux,  3  M.  &  G.  565  ;  4  Scott,  N.  R.  175 ; 
5  Jut.  1182. 

A.  having  ordered  goods  of  6.  &  C,  a  com- 
mercial house  at  Qenoa,  directed  them  to  draw  a 
bill  for  the  amount  upon  a  banking  company  in 
England,  of  which  A.  was  a  customer.  A.  hav- 
ing given  notice  of  the  drawing  of  this  bill  to  the 
company,  they  wrote  a  letter  to  A.  promising  to 


accept  it.  The  next  day,  however,  the  promise 
was  countermanded  in  a  second  letter  from  the 
company,  and  by  which  A,  was  informed  that 
they  would  not  accept  the  bill,  to  which  A. 
assented.  After  this,  A.  shewed  the  letter  con- 
taining the  promise  to  accept  to  C,  a  partner  in 
the  house  of  B.  &  C.  resident  in  England,  but 
suppressed  the  fact  of  his  having  received  the 
second  communication.  In  an  action  upon  this 
bill  by  B.  &  C,  as  drawers,  against  the  company, 
as  acceptors  -.—Held,  that  the  first  letter  to  A. 
operated  as  an  acceptance,  and  enured  to  the 
benefit  of  the  drawers,  and  could  not,  therefow, 
be  affected  by  what  subsequently  passed  between 
the  company  and  A.  Grant  v.  J3k«/,  1 C.  B.4I; 
14  L.  J.,  C.  P.  106  ;  9  Jur.  228. 

A.,  in  consideration  of  having  conuaissioned 
B.  to  receive  certain  African  bills  payable  to  him, 
drew  a  bill  upon  B.  for  the  amount  payable  w 
his  own  order ;  B.  acknowledged  by  letter  the 
receipt  of  the  list  of  the  African  bills,  and 
assured  A.  that  the  bill  would  meet  with  due 
honour  from  him :— Held,  that  this  was  an 
acceptance  by  B.     Clarke  v.  Cock,  4  East,  57. 

Bj  Aoknowledgment.]— The  defendant' sagent 
in  Africa  delivered  to  the  plaintiff  an  instrument 
in  the  form  of  a  foreign  bill  payable  at  sight. 
The  bill  was  not  addressed  to  any  one,  bat 
across  it  the  defendant's  agent  wrote  the  word 
"accepted,"  and  the  defendant's  name  and  ad- 
dress. The  plaintiff  presented  the  bill  to  ihe 
defendant,  and  requested  its  payment,  when  m 
denied  that  he  owed  the  amount,  but  admittfil 
the  signature  to  be  that  of  his  agent.  The  plain- 
tiff then  said,  ."  As  you  acknowledge  the  signa- 
ture, you  had  better  pay  the  bill."  Tbedekn- 
dant  replied,  "  I'll  pay  the  bill,  but  I  cannot  W 
it  now ;  I'll  give  you  a  bill  at  three  months. 
The  plaintiff  then  said,  "  There  is  something  ae- 
picious  about  it ;  it  is  almost  a  forgery ;  you  h^ 
better  pay  it  at  once."  The  defendant  replied, 
"I'll  pay  the  bill;  I  cannot  pay  it  now,  bet  I 
will  give  my  note  or  bill  for  it  at  three  months : 
—Held  (assuming  the  instrument  to  be  a  hilJ). 
that  there  was  no  evidence  of  an  acceptance « 
it.  Reynolds  v.  Peto,  11  Ex.  418— Ex.  C*.; 
S.  a,  in  court  below,  9  Ex.  410 ;  2  C.  L.  B.  491 ; 
23  L.  J.,  Ex.  98  ;  18  Jur.  472. 

Keeping  Bill.]— Where  an  acceptance  was  re- 
fused  by  the  defendant,  but  it  remained  after- 
wards for  a  considerable  space  of  time  in  w 
hands,  and  was  ultimately  destroyed  by  him :— 
Held,  that  he  was  not  thereby  liable  as  accept* 
of  the  bill.  Jeune  v.  Ward,!  B.  &A.653:. 
Stark.  326  ;  S.  P.,  Mason  v.  Barff,  2  B.  &  A.  2t 

Directioii  in  blank.  ]— A  biU  directed  in  hl»k 
may  be  accepted  by  anybody,  and  be  a  good  wU : 
but  if  addre^ed  to  a  particular  person,  it  canD« 
be  accepted  by  any  other  person,  except  i« 
honour.  BavU  v.  Clarke,  1  C.  &  K.  Ih:^ 
Q.  B.  16  ;  13  L.  J.,  Q.  B.  305  ;  8  Jur.  68& 

Semble,  that  an  instrument  drawn  in  the 
form  of  a  bill,  but  without  the  name  of  a  d»^ 
is  void  as  a  bill  of  exchange.  Peto  v.  Bef*'^ 
2  C.  L.  R.  491  ;  9  Ex.  410  ;  23  L.  J.,  Ex. 98;  1? 
Jur.  472. 

Aeoeptanoe   in    blank.]— An    acoeptanoe  ^ 

blank  is  sufficient  to  charge  an  acceptor,  whe' 
the  bill  is  afterwards  drawn  in  pursuance  d  hu 
authority.    The  1  &  2  Geo.  4,  c.  78,  s.  2,  doesi^ 
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affect  such  an  acceptance.  Leslie  y.  Htutings,  1 
M.  &  Bob.  119. 

In  an  action  by  indorsee  against  acceptor,  it  is 
no  objection  that  the  acceptance  actually  took 
place  before  the  drawer^s  name  was  signed. 
Molloy  V.  Delvet,  7  Bing.  428  ;  5  M.  &  P.  276  ;  4 
C.  &  P.  492. 

A.,  having  signed  his  name  to  a  blank  paper 
duly  stampSi,  and  delivered  it  to  B.  for  the  pur- 
pose of  drawing  a  bill  in  such  a  manner  as  B. 
should  think  fit,  B.  drew  a  bill  payable  to  a  ficti- 
tious payee  or  order,  and  indorsed  it  over  for  a 
valuable  consideration  to  C,  who  was  ignorant 
of  the  transaction  between  A.  and  the  indorser  : 
— Held,  that  C.  might  maintain  an  action  against 
A.  as  the  drawer  of  a  bill  payable  to  bearer. 
CollU  V.  Emmett,  1  H.  Bl.  313. 

An  instrument,  drawn  in  ^e  form  of  a  bill, 
payable  to  bearer,  even  if  accepted  in  blank,  and 
afterwards  filled  up  by  the  drawer,  may  be  de- 
clared upon  by  the  indorsee,  as  a  note  made  by 
the  drawer,  and  indorsed  by  the  drawee.  Arm- 
field  V.  Allport,  27  L.  J.,  Ex.  42. 

A  document  in  the  form  of  a  bill  of  exchange, 
but  accepted  with  the  drawer's  name  in  blank, 
does  not  exist  as  a  bill  until  the  drawer's  name 
is  inserted,  and  even  then  does  not  create  a  debt 
against  the  parties  to  it  until  value  has  been 
given  for  it.  Haytoard^  Ex  parte ^  Janes^  Ex 
parte,  6  L.  R.,  Ch.  546  ;  40  L.  J.,  Bk.  49  ;  24 
L.  T.  782  ;  19  W.  R.  833. 

The  acceptance  of  a  firm  was  written  across 
such  a  document.  The  firm  afterv^'ards  made  an 
assignment  for  the  benefit  of  creditors.  After 
the  assignment,  and  when  the  document  had 
become  to  all  appearance  a  complete  bill  by  the 
insertion  of  a  drawer's  name,  it  passed  into  the 
hands  of  holders  for  value : — Held,  that  it  did 
not  create  a  debt  capable  of  supporting  an  ad- 
judication of  bankruptcy  against  the  acceptors. 
lb. 


Anthority  to  fill  up.]— When  a  bill  is 


accepted  and  handed  over  for  value,  but  at  the 
time  of  acceptance  there  is  no  drawer's  name  on 
it,  any  bonft  fide  holder  for  value  is  entitled  to 
insert  his  own  name  as  drawer  and  to  sue  the 
acceptor  for  the  amount  of  the  bill.  Ilarxey  v. 
Caiu,  34  L.  T.  64  ;  24  W.  R.  400. 

C.  sent  a  bill  to  the  defendant  with  a  blank 
space  for  the  drawer's  name.  The  defendant 
a.ccepted  the  bill,  and  returned  it  to  C,  to  whom 
he  atterwards  wrote,  "  If  you  make  use  of  the 
bill  do  not  forget  to  retire  it."  Before  the  bill 
became  due  C.  transferred  it  to  the  plaintiff  for 
value.  The  plaintiff  inserted  his  own  name  as 
drawer,  and  sued  the  defendant : — Held,  that  he 
had  authority  to  insert  his  own  name  as  drawer, 
and  could  recover.    lb, 

F.,  of  the  firm  of  L.  &  Co.,  gave  acceptance 
porporting  to  be  made  by  the  finn,  with  a  blank 
for  the  name  of  the  drawer.  C.  gave  it  to  H.  for 
value.  H.  filled  up  the  bill,  putting  the  name  of 
his  firm,  H.  &  Co.,  as  drawers,  and  indorsed  it  to 
himself,  knowing  when  he  did  so  that  F.  had  no 
authority  to  accept  the  bill : — Held,  that  L.  k.  Co. 
were  not  liable  on  the  bill  at  the  suit  of  H. 
ITogaHh  v.  Latham,  3  Q.  B.  D.  643  ;  47  L.  J., 
Q.  B.  339  ;  39  L.  T.  75  ;  26  W.  R.  388. 

Eleanor  Scard  sued  as  administratrix  of  T. 
Williamson  a  bill  accepted  by  the  defendant. 
The  bill  had  a  blank  space  left  for  the  drawer's 
name,  and  came  into  possession  of  Eleanor  Scard 
as   administratrix,  after  it  was  overdue.    She  | 


Inserted  her  own  name  as  drawer  : — Held,  that 
she  was  entitled  to  insert  her  name  as  drawer  and 
sue  on  the  bill  as  administratrix.  Scard  v. 
Jaclum,  34  L.  T.  65,  n. 

B.  gave  A.  his  blank  acceptance  on  a  stamped 
paper,  and  authorized  H.  to  fill  in  his  name  as 
drawer.    H.  returned  the  blank  acceptance  to 

B.  in  the  same  state  in  which  he  received  it.  B. 
put  it  into  a  drawer  of  his  writing  table  at  his 
chambers,  which  was  unlocked,  and  it  was  lost 
or  stolen.  C.  afterwards  filled  in  his  own  name 
without  B.'s  authority,  and  an  action  was  brought 
on  it  by  an  indorsee  for  value  : — Held,  that  B. 
was  not  liable  on  the  bill.  Per  Bramwell,  L.  J., 
on  the  ground  that  there  was  no  estoppel  between 
the  parties,  which  prevented  B.  from  setting  up 
the  true  facts,  and  if  B.  had  been  guilty  of  ne- 
gligence it  was  not  the  proximate  or  effective 
cause  of  the  fraud.  Per  Brett,  L.  J.,  on  the 
ground  that  after  the  return  of  the  blank  ac- 
ceptance by  H.,  B.  had  never  authorized  any  one 
to  fill  in  a  drawer's  name,  and  that  he  had  never 
issued  the  acceptance  intending  it  to  be  used. 
BaxendaXe  v.  Bennett,  3  Q.  B.  D.  526  ;  47  L.  J., 

C.  P.  624  ;  26  W.  R.  899— C.  A. 

A  person,  by  giving  another  a  blank  acceptance, 
makes  him,  as  to  third  parties,  his  general  agent 
to  fill  up  the  bill  to  the  extent  the  stamp  will  cover, 
and  he  is  bound  by  his  acceptance  in  the  hands  of 
an  iimocent  holder  for  value.  Montagv/e  v.  Per- 
kins, 22  L.  J.,  C.  P.  187  ;  17  Jur.  577. 

Therefore,  to  an  action  by  indorsee  for  value 
without  notice  against  acceptor,  it  is  no  defence 
that  the  acceptance  was  given  in  blank  to  the 
drawer,  and  tnat  the  bill  was  not  filled  up  and 
issued  until  an  unreasonable  time  (twelve  years) 
after.    Ih, 

Where  value  is  given  for  a  blank  acceptance, 
the  authority  to  fill  it  up,  being  coupled  with  4in 
interest,  is  not  revoked  by  death  ;  but  where  there 
is  no  such  interest,  the  authority  to  fill  up  and 
negotiate  is  terminated  by  the  death  of  the  ac- 
ceptor. Hatch  V.  Searles,  2  Sm.  &  Gh  147  ;  23 
L.  J.,  Ch.  467.  Affirmed,  on  appeal,  24  L.  J., 
Ch.  22. 

Giving  a  blank  acceptance  is  only  prim4  facie 
evidence  of  an  authority  to  the  person  to  whom 
it  is  given  to  fill  up  the  bill  for  the  amount  to 
which  the  stamp  extends ;  and  where  a  holder  of 
a  bill  takes  it  with  notice  of  a  circumstance  of 
suspicion,  be  can  be  in  no  better  situation  than 
the  drawer  or  indorser,  who  had  given  no  value 
for  the  bill.    Ih. 

A.  gave  a  blank  acceptance  on  a  bill-stamp, 
and  a  person  who  was  quite  unknown  to  the  ac- 
ceptor afterwards  wrote  his  name  as  drawer  and 
indorser,  and  it  was  subsequently  filled  up  as  a 
bUl  for  500Z. :— Held,  that  it  did  not  lie  in  the 
mouth  of  the  acceptor  to  say  that  such  drawing 
and  indorsing  of  the  bill  were  irregular.  Sehultz 
V.  Astley,  2  Bing.  N.  C.  544  ;  2  Scott,  815 ;  1 
Hodges,  542  ;  7  C.  &  P.  99. 

The  person  to  whom  an  acceptance  in  blank 
had  been  given  for  valuable  consideration,  filled 
it  up  as  a  bill  of  exchange,  but  added,  before  the 
acceptor's  signature,  words  making  the  acceptance 
payable  at  a  particular  place : — Held,  that  no 
authority  had  been  conferred  by  the  giver  of  the 
acceptance  in  blank,  to  draw  such  a  bill,  and 
that  at  any  rate  as  between  the  immediate  parties 
the  acceptance  was  not  binding.  Hanbury  v. 
Lovett,  18  L.  T.  366  ;  16  W.  R.  795. 

KuBt  be  filled  up  within  a  reiMonable 
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Time.] — A.,  being  in  execution  for  a  debt,  signed 
a  blank  note  in  July,  1846,  and  delivered  it  to 
the  attorney  for  the  execution  creditor,  and  was 
thereupon  released.  In  1851  he  became  bank- 
rupt, and  obtained  his  certificate  on  the  12th  of 
May.  On  the  20th  of  October,  1862,  the  note  was 
filled  up,  and  made  payable  at  one  month  after 
date  and  indorsed  to  B.  To  an  action  upon  the 
note,  A.  pleaded  that  he  did  not  make  the  note, 
and  his  certificate  under  the  bankruptcy.  The 
jury  found  that  the  note  had  been  filled  up  within 
a  reasonable  time  :— Held,  that  B.  was  liable,  and 
that  the  certificate  afforded  no  defence.  Temple 
V.  Pullpn,  8  Ex.  389  ;  22  L.  J.,  Ex.  151. 


Ante-dated.] — The  authority  given  by  a 


blank  acceptance  to  fill  it  up  for  the  amount 
which  the  stamp  will  cover,  is  not  lost  merely 
because  the  drawer,  by  mistake,  antedates  the 
instrument  a  whole  year,  even  although  it  is 
payable  some  time  after  date.  AmiJUld  v.  AlU 
port,  27  L.  J.,  Ex.  42. 

Eiridenee  of.] — A  blank  acceptance  is  not  in 
itself  evidence  of  an  authority  to  a  party  to  whom 
it  is  given  to  borrow  the  amount  on  the  credit 
and  behalf  of  the  acceptor.  King  v.  Forhei 
Ol4caunteM),  3  F.  &  F.  41. 

Operation  of  Act  of  Acoeptanoe.1 — An  acceptor 
cannot,  in  an  action  against  him  by  an  indorsee, 
dispute  the  handwriting  of  the  drawer,  and,  if  he 
does  so  by  plea,  the  plaintiff  may  reply  the  ac- 
ceptance by  way  of  estoppel.  Sanderson  v.  Coll- 
man,  4  M.  &  G.  209  ;  4  Scott,  N.  R.  638. 

An  acceptor  of  a  bill  payable  to  the  order  of 
the  drawer  cannot  deny  the  authority  of  the 
drawer  to  draw  or  to  indorse  such  bill.  Halifax 
v.'Lye.e  D.  &  L.  424  ;  3  Ex.  446  ;  18  L.  J.,  Ex. 
197. 

Action  by  an  executor  of  B.  upon  a  bill  pur- 
porting to  be  drawn  by  A.,  and  accepted  by  the 
defendant,  and  indorsed  by  A.  to  B.  A.,  who  was 
possessed  of  goods,  being  the  stock-in-trade  upon 
his  premises,  died  intestate,  and  indebted  to  the 
defendant  and  other  persons  ;  and  it  was  arranged 
between  B.  and  the  defendant,  who  were  two  of 
his  next  of  kin,  that  the  defendant  should  take 
possession  of  the  goods,  and  accept  a  bill  for  their 
value,  purporting  to  be  drawa  and  indorsed  by 
A.  The  goods  were  accordingly  delivered  to  the 
defendant,  and  the  bill  declared  upon  was  drawn 
and  indorsed  to  the  plaintiff  by  procuration  in 
the  name  of  A.,  and  accepted  by  the  defendant : 
— Held,  that  the  defendant  could  not  be  allowed 
to  set  up  as  a  defence  to  the  action  that  the  bill 
was  not  indorsed  by  A.  Ashpit  el  v.  Bryant  5  B. 
&  S.  723  ;  33  L.  J.,  Q.  B.  328— Ex.  Ch. 

General  Aeoeptanee.]— A  bill  drawn  payable 
to  the  plaintiff's  order  in  London,  and  accepted 
payable  there,  is  a  general  acceptance.  Fayle  v. 
Bird,  6  B.  &  C.  631 ;  9  D.  &  R.  639  ;  2  C.  &  P. 
303. 

An  acceptance  in  this  form  :  "payable at  Messrs. 
Cunliffe  &  Co.'s,  bankers,  London,"  is  a  general 
acceptance,  since  1  &  2  Geo.  4,  c.  78  ;  it  is  there- 
fore a  frivolous  demurrer  to  a  declaration  by 
indorsee  against  acceptor  of  such  a  bill  that  it 
was  not  alleged  to  have  been  presented  for  pay- 
ment at  the  bankers  mentioned  in  the  acceptance. 
Skelton  V.  HaUtead,  2  D.,  N.  8.  961  ;  6  Q.  B. 
86  ;  D.  &  M.  616  ;  13  L.  J.,  Q.  B.  177 ;  6  Jur. 
69— Ex.  Ch. 


In  an  action  against  acceptor  of  a  bill,  ac- 
cepted "  payable  at  Messrs.  W.  &  Go.*s  bankers, 
London,"  the  count  alleged  the  acceptance  in 
the  precise  words,  and  a  presentment  at  the  place 
mentioned  : — Held,  no  vafiance,  though  such 
acceptance  is,  by  1  &  2  Geo.  4,  c.  78,  a  general 
and  not  a  qualified  acceptance.  Blake  v.  Bote- 
man  or  Beaumont,  4  Scott,  N.  B.  617  ;  1  D.,N. 
S.  697  ;  4  M.  &  G.  7. 

Spocial  Acceptance.] — If  a  bill  is  accepted, 
payable  at  a  particular  place,  *'and  not  else- 
where,*' it  is  a  ispecial  acceptance  within  1^2 
Geo.  4,  c.  78,  s.  1.  Higains  or  Siggers  v.  yickolU, 
7  D.  P.  C.  561  ;  1  W.,  W.  &  H.  582  ;  3  Jur.  340. 

The  word  "  only  "  is  not  necessary  to  make  it 
special.    lb. 

Of  Bills  drawn  against  Bills  of  Lading.]— A 

party  accepted  bills  to  meet  gxxxls  consigned  to 
him.  The  acceptances  were  made  payable  '^  on 
delivery  of  the  bills  of  lading."  The  bills  of 
lading  remained,  with  the  bills  of  exchange,  in 
the  possession  of  the  bank  who  had  discounted 
the  tatter  for  the  drawers  : — Held,  on  the  bank- 
ruptcy of  the  acceptor,  that  the  goods  were  part 
of  his  estate  which  the  bank  held  as  security 
for  their  debt,  and  therefore  that  the  bank 
could  only  prove  for  the  amount  due  on  the  bills 
of  exchange  after  deducting  the  value  of  the 
goods.  Brett,  Ex  parte,  Howe,  /n  rr,  6  L.  B,. 
Ch.  838  ;  40  L.  J.,  Bk.  64  ;  25  L.  T.  252 ;  i» 
W.  R.  1101. 

A  bill  drawn  upon  the  plaintiff  by  his  corre- 
spondent abroad  against  a  bill  of  lading,  was  sent 
through  bankers,  for  presentation  and  collection. 
The  Ixink  presented  the  bill  to  the  plaintiff  with 
this  memorandum :  *'  The  bank  holds  bill  of 
lading  and  policy  for  261  bales  of  cotton,  per 
William  Cummings."  The  plaintiff  accepted 
the  bill  without  a^ing  to  see  the  bill  of  lading, 
and  afterwards  retired  It  before  it  was  due,  paid 
the  money,  and  received  the  bill  of  lading,  which 
proved  to  be  a  forgery.  Upon  a  bill  i^ainst  the 
bank  to  recover  back  the  money  so  paid  upon  the 
bill  of  exchange  : — Held,  that  the  memorandum 
did  not  amount  to  a  guarantee  by  the  bank  that 
the  so-called  bill  of  lading  was  genuine ;  and 
that  the  plaintiff  had  no  equity  to  reooYer  back 
the  money.  Leather  v.  Simpson,  11  L.  R.^  Eq. 
398  ;  40  L.  J.,  Ch.  177  ;  24  L.  T.  286  ;  19  W.  R. 
431. 

Com  merchants  in  California  agreed  to  send 
cargoes  of  wheat  to  a  miller  in  England,  the  re- 
imbursement to  be  by  his  acceptance  against  bill 
of  lading.  The  com  merchants  shipped  a  cargo* 
and  made  out  the  biU  of  lading  in  six  parts. 
Three  parts,  with  corresponding  bills  of  exchange 
drawn  on  the  miller  for  the  price .  of  the  caiga 
were  indorsed  by  the  com  merchuits,  and  tnou- 
f erred  to  a  Califomian  bank  for  valuable  con- 
sideration, lliese  bills  of  exchange  were,  witfa 
the  bills  of  lading  annexed,  accepted  by  the 
miller.  One  indorsed  part  of  the  bill  of  lading 
was  inadvertently  sent  by  the  com  dealers  to  the 
miller,  and  by  him  transferred  to  an  Englisk 
bank  for  valuable  consideration.  The  bilU  of 
exchange  were  not  met  by  the  miller : — Held, 
that  the  com  merchants  were  entitled  to  deal  as 
they  did  with  the  cargo  by  transferring  the  bills 
of  lading;  that  the  English  bank  could  not. 
under  the  circumstances,  claim  as  holders  of  the 
bill  of  lading  without  notice ;  and  that  the  Kng- 


r 


1685 


BILLS    OF    EXCHANGE,  &c.— Acceptance. 


1686 


Ikh  bank  had  no  priority.  Gilbert  v.  Guignon, 
8L,  R.,  Ch.  16;  21  W.  R.  281. 

A  bank  presented  a  bill  of  exchange  to  the 
drawees  for  their  acceptance,  accompanied  by 
a  ticket  representing  that  the  bank  held  bills  of 
lading  to  cover  it.  The  drawees  thereupon  ac- 
cepted the  bill,  relying  on  the  statement  that 
the  bank  held  bills  of  lading  which  both  parties 
thought  to  be  genuine.  The  bills  of  lading  had 
been  forged  by  the  drawer  of  the  bill  of  ex- 
change : — Held,  that  the  drawees  were  not  en- 
titled to  demand  from  the  bank  genuine  bills  of 
lading  before  paying  the  amount  of  the  bill  of 
exchange.     Baxter  v.  Chapman,  29  L.  T.  642. 

See  also  cases  under  Shipping. 

Fop  Honour  of  Drawer.  1 — An  acceptor  supra 
protest  for  the  honour  of  wie  drawer,  is,  like  the 
drawer  himself,  estopped  from  denying  that  the 
bill  is  a  yalid  bill,  and  consequently,  it  is  not 
competent  to  him  to  set  up  as  a  defence  to  an 
action  against  him  by  an  indorsee,  that  the  payee 
is  a  fictitious  person,  and  that  he  was  ignorant 
of  that  fact  at  the  time  of  his  acceptance  of  the 
bill.  Phillips  V.  Im  Thum,  18  C.  B.,  N.  S.  694  ; 
11  Jor.,  N.  S.  489  ;  12  L.  T.  467 ;  13  W.  R.  V60. 

A  person,  calling  himself  P.,  presented  to  S.,  in 
England,  a  Spanish  biQ,  professing  to  be  drawn 
by  C.  of  Lima,  on  S.,  payable  to  the  order  of  R., 
and  indorsed  by  R.  &  P.  S.,  having  stopped 
payment,  sent  to  the  plaintiff  the  bill  and  a 
letter  telling  him  that  no  doubt  the  defendant 
would  intervene  for  the  honour  of  C,  and  that 
with  his  signature  he  would  perhaps  not  object 
to  discount  the  bUl ;  the  plaintiff  sent  the  bUl 
and  letter  to  the  defendant,  who  accepted  for 
honour  of  C,  and  on  the  faith  thereof  the  plain- 
tiff discounted  the  bill.  The  bill  turned  out  to 
be  a  forgery  on  C,  who  had  not  drawn  it,  and 
did  not  know  any  such  persons  as  R.  or  P. : — 
Held,  that,  as  the  bill  was  discounted  by  the 
plaintiff  on  the  faith  of  the  defendant's  accept- 
ance, he  was  entitled  to  recover  against  him. 
Phillips  V.  Im  Thwm,  I  L.  R.,  C.  P.  463 ;  35 
L.  J.,  C.  P.  220 ;  14  L.  T.  406  ;  14  W.  R.  653. 

4.  Conditional  or  Qualified. 

Conditional  Aceeptanco.]— A  conditional  ac- 
ceptance of  a  bill  is  good.  Julian  v.  Sholroohe, 
2  Wils.  9. 

A  conditional  acceptance  is  as  effectual  as  an 
absolute  one,  if  the  condition  is  complied  with. 
Miln  V.  Prest,  Holt,  181  ;  4  Camp.  393. 

Whether  an  acceptance  is  con^tional  or  abso- 
lute is  a  question  of  law.  Sproat  v.  Mattliews, 
1  T.  R.  182. 

If  A.  accepts  a  bill  payable  on  a  condition  to 
be  performed  by  B.,  the  performance  of  this  con- 
dition by  C.  will  not  support  an  action  by  the 
holder  of  the*  bill  against  A.  Swan  v.  CoXy  1 
Marsh.  176.  And  see  Harrison  v.  Ifannelj  1 
Marsh*  349  ;  5  Taunt.  780. 

A  bill,  drawn  28th  November,  1836,  payable 
forty-two  months  after  date,  was  accepted  thus : 
"  Accepted  on  the  condition  of  its  being  renewed 
until  November  28th,  1844,  without  interest, 
payable  by  me,  at  Messrs.  Williams  and  Dea- 
con's, bankers,  London  : " — Held,  in  an  action 
by  an  indorsee  against  acceptor,  that  this  was  a 
good  acceptance,  and  that  the  bill  was  properly 
declared  on  as  accepted,  payable  on  28th  No- 
vember, 1844.  Enssell  v.  Phillips,  14  Q.  B.  891 ; 
19  L.  J.,  Q.  B.  297  ;  14  Jur.  806. 


An  acceptance  must  be  to  pay  in  money  ;  and 
an  acceptance  to  pay  by  another  bill  is  no  ac- 
ceptance,   lb. 

A  bill  accepted  "  payable  on  giving  up  bill  of 
lading  for  76  bags  of  cloveiseed  per  Amazon, 
at  the  London  and  Westminster  Bank,  Borough 
Branch,*'  is  a  conditional  acceptance  to  this 
extent,  that  the  holders  are  only  entitled  to 
receive  the  amount  on  delivering  over  to  the 
acceptor  the  bill  of  lading,  but  they  are  not 
bound  to  present  the  bill  on  the  precise  day  on 
which  it  becomes  due.  Smith  v.  Vertnej  9  C.  B., 
N.  S.  214  ;  30  L.  J.,  C.  P.  66  ;  7  Jur.,  N.  8.  395  ; 
3  L.  T.  583  ;  9  W.  R.  146. 


Payablo  at  Portloiilar  Plaoe.] — On  the 


presentment  for  acceptance  of  certain  bills,  the 
drawee  said  that  he  would  have  accepted  them 
if  he  had  funds  (meaning  the  funds  on  account 
of  which  the  bills  were  drawn)  ;  that  he  had  not 
been  able  to  obtain  those  funds  from  France ; 
but  that  when  he  did  obtain  them  he  would  pay 
the  bills  : — Held,  that  this  amounted  to  a  con- 
ditional acceptance  of  the  bills  :  and  that  the 
defendant,  having  subsequently  become  possessed 
of  the  funds,  was  bound  to  pay  the  bills.  Me7i^ 
dizabal  y.  Machado,  3  M.  &  Scott,  841  ;  6  C.  & 
P.  218. 

Before  the  1  &  2  Geo.  4,  c.  78,  s.  1,  if  a  person 
to  whom  a  bill  was  directed  generally,  accepted 
it  payable  at  a  particular  place,  the  holder  need 
not  have  received  such  a  qualified  acceptance, 
but  might  resort  to  the  drawer  as  for  non-accept- 
ance. Gamifwn  v.  Schmoll,  5  Taunt  344  ;  1 
Marsh.  80. 

Because  it  amounted  to  a  contract  to  pay 
at  that  particular  place  and  nowhere  else,  and 
narrowed  the  general  liability  of  the  acceptor. 
lb. 

Condition  aimezod  bj  Payee.] — If  the  payee 
of  a  bill  annexes  a  condition  to  his  indorsement, 
the  drawee,  who  afterwards  accepts  it,  is  bound 
by  that  condition ;  and  if  it  is  not  performed, 
the  property  in  the  bill  reverts  to  the  payee,  and 
he  may  recover  the  contents  against  the  acceptor. 
Robertson  t.  Kensington,  4  Taunt.  30.  And  see 
Prevot  V.  Abbott,  5  Taunt.  786. 

Holder  may  inilst  on  Bill  being  Aocepted  as 
Brawn.] — ^The  holder  of  a  bill  may  insist  upon 
the  drawee  accepting  it  generally  in  the  very 
words  in  which  it  is  <&awn,  or  may  protest  it  for 
non-acceptance.  Boehm  v,  Oarcias,  1  Camp. 
425,  n.    And  see  7  East,  387. 

Part  Acoeptanee.] — Apart  acceptance  is  good. 
Julian  V.  Sholrooke,  2  Wils.  9. 

6.  Payment  by  Baitkebs. 

The  acceptance  of  a  bill  payable  at  the  accep- 
tor's bankers  is  tantamount  to  an  order  to  the 
banker  to  pay  the  bill  to  any  person  who,  accord- 
ing to  the  law  merchant,  can  give  a  valid  dis- 
charge for  it,  and  not  merely  to  the  lawful 
holder ;  and  the  banker  may  debit  his  customer 
with  such  payment.  Robarts  v.  Tueker,  16 
Q.  B.  500  ;  20  L.  J.,  Q.  B.  270  ;  15  Jur.  987— Ex. 
Ch. 

But  a  banker  cannot  debit  his  customer  with 
the  payment  made  to  one  who  claims  through  a 
forged  indorsement  of  a  bill,  and  so  cannot  give 
a  yalid  dischajge  for  the  bill,  unless  there  are 
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circumstances  amounting  to  a  direction  from  the 
customer  to  the  banker  to  pay  the  bill  without 
reference  to  the  genuineness  of  the  indorsement, 
or  equivalent  to  an  admission  of  its  genuineness, 
inducing  the  banker  to  alter  his  position,  so  as 
to  preclude  the  customer  from  shewing  it  to  be 
foiled.    lb. 

6.  Contracts  and  Undbbtakings  to  Accept. 

What  snifieient  to  maintain  Action  upon.] — 

Von  S.  &  Co.,  merchants  at  Buenos  Ayres,  en- 
tered into  a  contract  with  the  defendants,  mer- 
chants in  London,  to  carry  on  joint  exchange 
operations,  the  substance  of  which  was,  that  Von 
8.  &  Co.  should  periodically  draw  bills  on  the 
defendants  at  ninety  days'  sight,  to  be  accepted 
by  them,  and  sell  the  bills  at  Buenos  Ayres, 
keeping  the  defendants  out  of  cash  advance,  by 
periodically  remitting  to  them  other  bills  to  the 
same  amount  on  other  firms ;  the  profit  and  loss 
of  these  operations  to  be  shared  between  them. 
Accordingly  Von  S.  &  Co.  drew  bills  in  that  name 
on  the  defendants,  and  the  plaintiffs  became 
purchasers  of  the  bills.  Von  S.  &  Co.  having  be- 
come bankrupt,  the  plaintiffs,  as  holders  of  the 
bills,  proved  against  the  estate,  and  received  40Z. 
per  cent,  on  the  amount.  In  an  action  against 
the  defendants  for  refusing  to  accept  the  bUls  : — 
Held,  first,  that  they  were  not  liable  as  drawers 
of  the  bills,  as  there  was  no  express  or  implied 
authority  in  Von  S.  &  Co.  to  sign  that  name  as 
including  the  defendants.  NichoUon  v.  Ricketts, 
2  El.  &  El.  497  ;  29  L.  J.,  Q.  B.  55 ;  6  Jur.,  N.  S. 
422  ;  8  W.  R.  211. 

Held,  secondly,  that  the  plaintiffs  could  not 
recover  against  the  defendants  for  money  had 
and  received,  as  the  consideration  had  not  wholly 
failed.    lb. 

A  broker  was  employed  by  Von  S.  &  Co.  at 
Buenos  Ayres  to  procure  purchasers  of  the  bills  ; 
the  plaintiffs  bought  them,  on  the  broker's  assur- 
ance "  that  the  bills  were  all  in  order,  he  having 
seen  the  defendants'  letter  of  credit  to  Von  8.  & 
Co.,  in  virtue  of  which  the  bills  were  drawn  :" — 
Held,  that  this  amounted  to  no  more  than  a 
statement  that  the  transaction  was  regular,  and 
that  the  bills  would  probably  be  accepted,  and 
not  to  a  contract  that  the  bills  should  be  ac- 
cepted,   lb. 

An  agent  and  manager  of  the  business  of  a 
London  firm,  who  resided  in  Sweden,  gave  to  a 
merchant  there  about  to  draw  bills  on  that  firm 
an  assurance  that  the  bills  would  be  accepted  ; 
whereon  bills  of  lading  of  cargoes  of  timber  were 
transmitted  to  the  London  firm,  and  bills  were 
drawn  against  them  : — Held,  that  this  assurance, 
though  thus  made  and  acted  on,  was  not,  as  be- 
tween the  London  firm  and  the  foreign  mer- 
chants, to  be  treated  as  equivalent  to  an  accept- 
ance of  the  bills,  so  as  to  vest  in  the  London 
firm  legal  rights  from  the  time  of  such  assurance 
given.  Hoare  v.  Dretjsery  7  H.  L.  Cas.  290 ;  28 
L.  J.,  Ch.  611  ;  5  Jur.,  N.  8.  371 ;  33  L.  T.,  0.  8. 
63  ;  7  W.  R.  374. 

By  a  letter  of  credit,  merchants  in  London 
agreed  to  accept  at  ninety  days'  sight  the  drafts 
of  a  merchant  at  Demerara,  on  receiving  in- 
voices, bills  of  lading,  &c.,  of  certain  colonial 
produce  to  be  remitted ;  and  added,  that  *'  on 
receiving  these  documents,  and  no  irreg^arity 
appearing,  they  would  accept  his  drafts  at  the 
usual  date,  to  the  extent  of  30,0002."  In  pur- 
fluance  of  this  agreement,  two  several  cargoes 


were  remitted  in  different  ships,  and  shortly 
afterwards  the  consignor  drew  a  bill  at  six 
months'  sight  upon  the  credit  of  the  cargoes  re- 
mitted, and  in  the  bill  directed  the  same  "  to  be 
charged  to  account  as  advised,"  without  specify- 
ing to  the  account  of  which  cargo  it  was  to  be 
placed,  and  the  consignees  refused  to  accept : — 
Held,  that  they  were  liable  upon  their  agreement 
in  damages  for  not  accepting.  Laing  v.  Barclay, 

2  D.  &  R.  530 ;  1  B.  &  C.  398 ;  3  Stark.  38. 

A  bill  being  presented  by  the  indorsee  to  the 
drawee  for  acceptance,  the  latter  on  accepting  it 
said,  that  he  expected  a  remittance  froin  the 
drawer  in  a  few  days,  and  that  as  he  had  a  bill 
of  the  drawer  in  his  hands,  which  would  be  paid, 
he  would  take  all  risks : — Held,  that  this  con- 
versation, together  with  the  bill  accepted  by  the 
drawee,  did  not  amount  to  sufficient  evidence  to 
entitle  the  indorsee  to  recover  against  the  drawee 
the  amount  of  the  bill  accepted,  on  a  count  for 
money  had  and  received.     Whitwell  v.  Bennett, 

3  B.  &  P.  559.    And  see  Bukop  v.  Rowe,  3  M.  & 
8.  362. 

On  Unltdfllled  Condition.! — ^An  agreement  to 
accept  a  bill  on  certain  conditions,  is  dischaiged 
if  the  conditions  are  not  complied  with«  Maton 
V.  Ifuntj  1  Dougl.  297. 

Hon-oxiiting  BiII.1 — ^A  promise  to  accept  a 
non-existing  foreign  bill  did  not  amount  to  an 
acceptance ;  there  must  be  a  bill  in  existence 
whi<m  could  be  accepted.  Bank  qf  Ireland  t. 
Archer,  11  M.  &  W.  383 ;  12  L.  J.,  Ex,  353 ;  7 
Jur.  379. 

By  Three  Porsoni — Bill  Drawn  on  One  only — 
Bights  of  Holder.] — Where  three  persons  under- 
take to  accept  bills  for  a  particular  concern,  and 
the  drawer  draws  bills  on  account  of  one  of  them 
only,  which  he  accepts  in  the  name  of  the  three, 
a  bon&  fide  holder  who  received  it  from  the 
drawer  cannot  recover  against  the  other  two. 
Williams  v.  Thonuu,  6  Esp.  18.  But  see  Ridley 
V.  Taylor,  13  East,  182. 

7.  Pboof  op. 

Produetion  of  BilL] — ^The  bare  production  of 
a  bill,  with  formal  proof  of  the  writing  to  the 
acceptance,  is  prim&  facie  evidence  that  the  bill 
was  accepted  during  its  currency,  and  within  a 
reasonable  time  of  the  date  it  bears,  such  being 
the  regular  and  usual  course  of  business.  Roberts 
V.  Bethell,  12  C.  B.  778  ;  22  L.  J.,  C.  P.  69  ;  16 
Jur.  1087. 

In  an  action  against  acceptor,  a  notice  giren 
by  his  attorney  to  the  plaintiff  to  produce  all 
papers  relating  to  a  bill  described  as  the  bill  in 
question,  and  said  to  be  "  accepted  by  the  defen- 
dant," is  prim&  facie  evidence  *of  his  accept- 
ance.    Hott  V.  Squire,  R.  &  M.  282. 

What  is  a  reasonable  time  depends  on  the 
relative  places  of  abode  of  the  parties  to  the  bill. 
lb. 

Bate  of  Aeeeptanee.] — ^The  date  of  the  accept- 
ance of  a  bill  payable  after  sight,  over  the  de- 
fendant's acceptance,  although  in  a  different 
handwriting,  will  be  presumed  to  have  been 
written  by  his  authority.  Glossop  v.  Jacob,  4 
Camp.  227  ;  1  Stark.  60. 

Evidenoe  that  Drawee  has  Sffibeta  of  Drawer 


.&  vrvt^ 


in  Mb  Hands.] — The  acceptance  of  the  drawee 
is  prim&  facie  evidence  of  his  having  effects  of 
the  drawer  in  his  hands.  Vere  v.  Lewiij  3  T.  R. 
182. 

For  every  bill  implies  a  command  to  the 
drawee  to  pay,  and  his  acceptance  is  not  only  an 
admission  of  money  or  effects  in  his  hands 
sufficient  to  pay,  but  is  an  imdertaking  by  the 
acceptor,  as  well  with  respect  to  the  drawer  as 
the  payee,  to  pay  the  bill.  Parminter  v.  SymoH^^ 
2  Bro.  P.  C.  43  ;  1  Wils.  185. 

Where  the  Aooeptors  are  Partners.] — Where 
the  acceptors  of  a  bill  are  partners,  and  one 
partner  accepts  for  the  firm,  his  admission  of 
his  acceptance,  although  not  evidence  of  the 
partnership  against  the  others  who  appear  and 
defend,  will  he  good  evidence  of  his  acceptance 
as  against  the  whole  aggregate  body.  Hodcnpyl 
V.  Wingerhoed,  2  PhU.  Evid.  26. 

Sill  properly  drawn.] — In  an  action  against 
the  drawers  of  a  bill  drawn  by  a  firm  upon  one 
partner,  if  it  is  proved  that  the  bill  was  accepted 
by  the  drawee,  this  is  evidence  of  its  having 
been  regularly  drawn.  Porthauxe  v.  Parker,  1 
Camp.  82. 

Evidence  inadmissible  to  shew  Drawing  or 
Indorsement  a  Forgery.] — When  a  bill  is  ac- 
cepted in  blank  for  the  purpose  of  being  nego- 
tiated, and  is  afterwards  filled  in  with  the  name 
and  signature  of  a  person  as  drawer  and  indorser, 
the  acceptor  cannot,  as  against  a  bon&  fide  in- 
dorsee for  value,  adduce  evidence  to  shew  that 
either  the  drawing  or  indorsement  is  a  forgery. 
LoTidon  and  South  Wetttfrn  Bank  v.  Wentworth, 
6  Ex.  D.  96  ;  49  L.  J.,  Ex.  667  ;  42  L.  T.  188  ; 
28  W.  R.  616. 


Handwriting.] — In  an  action  against  acceptor, 
the  only  proof  ox  his  handwriting  was  that  by  a 
banker's  clerk,  who  stated  that,  two  years  ago, 
he  saw  a  person  calling  himself  by  the  acceptor's 
name  sign  a  book  ;  that  he  had  never  seen  him 
since,  but  that  he  thought  the  handwriting  was 
the  same,  and  had  since  seen  cheques  bearing 
the  same  signature  : — Held,  that  this  was  evi- 
dence to  go  to  the  jury.  Warren  v.  Anderson, 
8  Scott,  384. 

In  an  action  against  an  acceptor,  no  evidence 
being  given  in  whose  hand  the  acceptance  was 
written : — Held,  that  the  circumstance  of  the 
bill  having  been  paid  by  the  drawer,  and  the 
amount  of  it,  obtained  on  discount  by  the  ac- 
ceptor's wife,  having  been  applied  by  her  in  dis- 
charge of  his  debts,  was  not  sufficient  to  prove 
that  he  had  sanctioned  the  acceptance.  Oold- 
ntone  v.  T(ycey,  6  Ring.,  N.  C.  98  ;  8  Scott,  394. 

In  an  action  on  a  bill  against  the  acceptor, 
there  was  a  plea  traversing  the  acceptance.  No 
evidence  was  offered  by  the  plaintiff  on  this 
point,  but  the  bill  and  a  letter  were  produced  at 
the  trial  in  accordance  with  a  notice  by  the 
defendant  to  produce,  in  which  notice  the  bill 
was  described  as  the  bUl  accepted  by  the  de- 
fendant, and  the  letter  as  being  a  letter  of  the 
defendant's : — Held,  that  as  the  jury  had  an 
opportunity  of  comparing  the  handwriting  if 
they  had  thought  it  necessary,  there  was  some 
evidence  of  the  defendant's  handwriting.  Scard 
y.  Jackson,  24  W.  R.  159. 

In  an  action  on  a  bill  against  acceptor,  to 
which  he  pleaded  non  acceptavit,  the  following 


document,  signed  by  his  attorney:  "I  hereby 
admit  that  the  acceptance  to  the  bill  on  which 
this  action  is  brought  is  in  the  handwriting 
of  the  defendant,"  is  sufficient  evidence  to  go  to 
the  jury  of  his  acceptance,  without  the  produc- 
tion of  the  bill  itself.  Chaplin  v.  Levy,  9  Ex. 
531  ;  3  C.  L.  R.  556  ;  23  L.  J.,  Ex.  117. 

Where,  in  an  action  against  A.,  R.  &  C,  on  a 
note,  the  handwriting  of  A.  &  R.  was  proved,  but 
the  only  evidence  against  C.  was  a  signature 
bearing  his  name  to  a  joint  retainer  by  him  and 
A.  &  R.,  on  which  the  attorney  had  acted  in  de- 
fending the  action,  without,  however,  having 
seen  C,  or  having  any  other  means  of  knowing 
his  handwriting  : — Held,  insufficient.  Drew  v. 
Prior,  5  M.  &  G.  264 ;  12  L.  J.,  C.  P.  144. 

Identity.] — In  an  action  against  acceptor,  it 
is  not  necessary,  if  his  handwriting  has  been 
proved,  to  give  evidence  of  his  identity.  Roden 
V.  Ryde,  4  Q.  R.  626  ;  12  L.  J.,  Q.  R.  276  ;  7  Jur. 
654  ;  8.  P.,  Sewell  v.  Willmms,  7  Jur.  554. 

In  an  action  by  indorsee  against  maker,  he 
pleaded  that  he  did  not  make  the  note.  There 
was  an  attesting  witness,  who,  on  being  called  at 
the  trial,  stated  that  he  saw  the  signature  [Hugh 
Jones]  to  the  note  written  by  a  party  whose 
occupation  and  residence. he  described,  that  he 
had  no  communication  with  him  since,  and  that 
this  was  a  common  name  in  the  neighbourhood 
where  the  note  was  made : — Held,  that  there 
was  no  evidence  to  go  to  the  jury  of  the  identity 
of  the  defendant  with  the  maker  of  the  note. 
Jones  V.  Jones,  9  M.  &  W.  75. 

In  an  action  on  a  bill  directed  to  "  Charles 
Ramer  Crawford,  East  India  House,"  and  ac- 
cepted, "  C.  R.  Crawford,"  a  witness,  stated, 
that  the  acceptance  was  in  the  handwriting  of 
C.  R.  Crawford,  and  that  he  was  formerly  in  the 
India  House  ;  but  the  witness  could  not  tell 
whether  that  person  was  the  defendant : — Held, 
that  the  evidence  was  sufficient,  without  proof 
of  identity.  Oreenshields  v.  Crawford,  1  D.,  N. 
S.  439  ;  9  M.  &  W.  439  ;  6  Jur.  303. 


8.  Revocation  and  Cancellation. 

Generally.] — An  acceptor  may  cancel  his  ac- 
ceptance before  he  returns  the  bill.  Cox  v.  Troy, 
1  D.  &  R.  38  ;  5  R.  &  A.  474.  Rut  see  Thorntm 
V.  nu-k,  4  Esp.  270. 

Rut  where  a  bill  was  left  for  acceptance,  and 
accepted,  but  the  acceptance  was  afterwards  cut 
off,  and  the  bill  returned  in  that  mutilated 
state  : — Held,  that  the  acceptance  being  once 
made,  it  could  not  be  revoked,  and  that  the 
acceptor  was  still  bound.  Trimmer  v.  Oddie, 
Rayl.  Rills,  161. 

If  an  acceptance  is  so  cancelled,  and  the  bill 
noted  for  non-acceptance,  the  holder  cannot 
afterwards  sue  upon  it  as  an  acceptance.  Ben- 
tinrk  V.  Dorrien,  6  East,  199  ;  2  Smith,  337. 

The  acceptance  of  a  bill,  though  revocable  at 
any  time  before  delivery,  is,  if  unrevoked,  com- 
plete as  soon  as  written  on  the  bill,  and  the  con- 
tract is  made  in  that  place  where  the  bill  is 
accepted,  not  where  it  is  issued.  Wilde  v. 
Sheridan,  21  L.  J.,  Q.  R.  260;  16  Jur.  426; 
S.  C,  nom.  B4'g.  v.  Birch,  1  R.  C.  C.  66. 

Bill  torn  into  two  pieoes — ^Bights  of  bon4  fide 
Holder.] — A  bill  was  torn  into  two  pieces,  and 
thrown  away  by  the  acceptor  animo  destruendi  ; 
the  pieces  of  paper  were  picked  up  and  fastened 


anaulling   it  aa  a  bill,  or  of   truumitting 
throagh  the  post : — Held,  that  the  acceptor  wna 
liable  to  aa   indorsee  for  value,   aad  without 
notice.     Ingham  T,  Primrott.  T  C.  B.,  N.  S.  82  ; 
28  L.  J.,  C.  P.  »i  i  5  Jur.,  N.  8  710. 

By  iftuUln.l — A  bill  having  been  accepted, 
pHT&ble  al  Ladbroke's,  with  a  direction  in  writ- 
ing on  it,  "  in  cose  of  need  to  apply  at  Bol- 
dero'a,"  and  having  been  diabonoutcd  when  due 
at  Ladbroke's,  and  therenpon  broogbt  to  Boldero, 
who,  thioking  that  it  bad  been  made  payable  at 
his  house,  nnder  that  mialake  canoelled  the  ac- 
ceptance ;  bat  presentJ;,  observing  the  mistake, 
wrote  under  it,  "cancelled  by  mistake,"  and 
signed  his  initials  to  it,  yet  nevertheless  paid  the 
bill  for  the  honooi  of  the  plaintiS,  whose  in- 
dorsement was  on  it  :^Held,  that  the  plaintiff, 
on  proof  of  such  cancellatioii  by  tnistake,  might 
recover  upon  the  bill  against  prior  indoraers, 
Baper  v.  Birkbeck,  16  East,  17. 

A  defendant,  in  discharge  of  a  debt  to  the 
plaintiff,  indoned  bills  to  him,  which  had  been 
drawn  and  indorsed  to  the  defendant  by  parties 
in  France,  but  were  accepted  by  a  person  in  this 
country,  and  payable  at  a  banker's  here;  the 
plaintiff  indotsed  them  over.  On  their  being 
presented  for  payment,  tlie  banker's  clerk  inad- 
vertently cancelled  the  acceptances,  but  imme- 
diately wrote  opposite  to  them,  "  cancelled  by 
miatate,"  and  the  biila  were  not,  however,  paid, 
there  being  no  effects.  The  holders  then  pre- 
Benl«d  them  at  a  house  to  which  they  were  ad- 
dressed in  case  of  need,  bat  that  house  refused 
payment  in  consequence  of  the  cancelling  ; 
they  would  otherwise  have  honaured  them.  A 
re-acceptance  was  obtained  from  the  acceptor, 
bnt  he  did  not  pay  the  bills.  The  plaintiff  then 
took  them  up  and  returned  them,  regularly  pro- 
tested, to  the  defendant,  who  applied  tothe  prior 
indorse™  for  payment,  but  they  refused.  The 
defendant,  who  resided  abroad,  cited  the  drawers, 
Ibe  intermediate  indoraers,  and  the  plaintiff  before 
the  Tribunal  of  Commerce  at  Lyons,  for  the 
purpose  of  obtaining  a  guarantee  for  himself 
against  liability  on  the  bills.  That  court  ad- 
judged him  and  the  other  parties,  except  the 
plaintiff,  discharged  from  liability,  and  decreed 
tbat  the  bills  should  remain  to  the  plaintiff's 
debit.  The  plaintiff  then  carried  the  cause  to  a 
court  of  appeal  in  France,  which  confirmed 
this  decree,  assigning  as  a  reason  that  the 
cancelling  of  the  acceptances  operated  as  a  sus- 
pension erf  U^  remedies  i^DSt  the  acceptor, 
and  was  equivalent  to  a  delay  granted  tiim  by 
the  bolden,  with  whom  the  plaintiS  was  identi- 
fied, and,  consequently,  that  the  other  parties 
to  the  bills  were  discharged  : — Held,  that  the 
Fl«nch  courts  had  mistaken  the  law  of  England 
as  to  the  effect  of  the  cancellation  ;  and,  there- 
fore, that  the  defendant  was  still  liable  at  the 
plaintiff's  suit  for  the  debt  in  respect:  of  which 
the  bills  were  given,  notwithstanding  the  decree. 
yo-oeUi  T,  Rami,  2  B.  &  Ad.  757. 

A.  was  holder  of  a  foreign  bill,  drawn  upon  B. 


himself  to  be  insolvent,  ordered  C.  not  to  pay 
the  bill  ;  whereupon  C.  wrote  thereon,  '•  Can- 
celled by  mistake,  orders  not  to  pay,"  and  the 
bill  was  returned  in  this  state  to  D.  at  the  clear- 
ing-house before  the  settling  hour.  It  is  the 
usage  in  tlie  trade  in  Xjondon  so  to  cancel  bills 
intended  to  be  paid,  and  where  a  canceUation 
has  occnired  through  mistake  to  indicate  tbe 
same  by  writing  on  the  bill  :— Held,  that  no 
legal  liability  was  cast  upon  C  from  which  a 
promise  could  be  inferred  that  he  would  pay 
the  bill,  or  return  it,  without  having  cancelled 
or  destroyed  tbe  acceptance.  Wandrk  t. 
Jioon-j,  B  M.  *  G.  3*0  ;  6  Scott,  N.  R.  I ;  IS 
L.  5.,  C.  p.  113. 

That  the  duty  cast  upon  C.  wu  no  more 
than  to  take  due  care  of  the  bill,  and  if  he  did 
not  choose  to  pay  it  to  return  it  uncancelled, 
unless  it  had  been  cancelled  by  mistake,  and  in 
that  case  to  indicate  the  some  by  writitig  on  the 
bill.    lb. 

That  C,  did  use  due  cai«  to  prevent  the  ac- 
ceptance from  being  defaced,    lb. 

That  the  acceptance  was  an  acceptance  de- 
faced and  cancelled  iu  point  of  fact,  but  that  il 
was  an  acceptance  cancelled  by  mistake.    Ih. 

By  Letter.] — S.,  a  merchant  at  Trieste,  in 
November,  ISll,  drew  upon  D.  b,  Co.,  merchants 
at  Iiiverpool,  several  bills  in  two  parts,  and  re- 
quested them  to  accept  and  send  them  to  Gljn 
&  Co..  their  London  bankers,  and  directed  that 
the  bills  were  to  be  held  by  them  at  the  disposi- 
tion of  the  holders  of  the  seconds.  The  secouds 
were  negotiated  at  Trieste,  and  were  addressed 
at  the  foot  to  D.  fc  Co.,  payable  in  London,  the 
firsts  with  Olyn  &  Co.  b.  Il  Co.  wrote  acicestbe 
bills  a  memorandum  of  acceptance,  and  trans- 
mitted them  to  Olyn  fc  Co.,  to  be  held  at  the 
disposition  of  the  holders  of  the  seconds  ;  and  by 
letters,  of  the  3rd  and  8th  December,  informed 
S.of  what  they  bad  done.  Atlbe  time  the  firsts 
were  so  remitted  to  D.  ft  Co..  S.  had  sent  seconds 
to  F.  t  Co.  at  Paris  to  be  discounted,  but  ihey 
declined  to  discount  them  ;  and  the  seconds  mie 
returned  to  S.  on  the  gth  and  13th  December, 
and  were  then  cancelled  by  him.  On  the  4tb 
December,  S.  wrote  to  Glyn  &  Co.  reqneating 
them  to  band  to  D.  &  Co.  all  the  firsts  so  drawn 
by  him  upon  them,  and  banded  to  Olyn  &  Co.  a* 
before  mentioned.  He  also  vtrote  to  D.  fc  Co.,  to 
request  them  to  instruct  Glyn  K  Co.  to  retam 
all  the  firsts  which  remained  in  their  hand.a.  On 
7th  December,  8.  wrote  to  D.  t  Co.  that  be  had 
annulled  the  previous  instructions  to  Glyn  JlCol, 
and  he  requested  D.  &  Co.  to  replace  the  fipits 
in  the  hands  of  Glyn  &(>>..  to  be  held  as 
before.  On  15tb  December,  Glyn  k  Co.  re- 
mitted the  bills  to  D.  4;  C*.,  pursuant  lo  the 
letter  of  the  4th;  and  D.  *  Co,  on  the  IStb 
cancelled  the  acceptances.  On  18th  December. 
D,  &  Co.,  after  the  receipt  of  the  letter  of  Tib 
December,  wrote  as  follows:  —  "As  we  stated 
on  16th,  the  firsts  of  your  draft«,  which  Glyn 
ft  Co.  returned   to  us,  were   immediately  can- 


rmg  no 

,jt  that  S,  repreeented  to  them  that  the 
firsts  had  been  accephd  :  —Held,  in  an  action  b; 
the  holder  agalost  D.  ic  Co.  on  these  alleged 
secoucis,  that  their  acceptances  had  been  can- 
celled by  the  letter  on  4lh  December  being  acted 
upon  according  to  the  intention  of  the  drawer, 
and  that  the  aubseqaent  indoiKements  of  the  new 
seconds  to  the  holder  conierreil  no  right  against 
D.  k  Co.  JtalU  V.  Denniltoun,  6  Ex.  183 ;  20 
L.  J.,  Ei.  278. 

By  Fuol.]~Tlie  bolder  of  n  bill  ma?  discharge 
the  acceptor  hj  parol,  but  for  this  purpose,  t£e 
words  must  amount  to  an  absolute  rennnciation 
or  waiver  of  all  claim  upon  him  in  respect  of  the 
bill.      WAatleg  v.  TrUker,  1  Camp.  35. 

A  liability  on  a  bill  may  be  discharged  by  parol, 
whether  between  immediate  or  intermediate  par- 
ties, and  the  same  rule  applies  to  notes.  FaiUr 
V.  Dawbfr,  6  Ei.  839  ;  20  L.  J.,  Ex.  386. 

PlM  ot]— Action  on  a  bill  drawn  by  W.  upon 
and  accepted  by  the  defendant,  payable  to  the 
order  of  w..  and  by  bim  indorsed  to  the  plaintiff, 
A  plea,  that  after  the  defendant  accepted  the 
bill,  and  before  it  became  due,  and. before  it  was 
indorsed  to  the  plaintiff,  W.  waived  the  accept- 
moce,  and  exonerated  and  discharged  the  defen- 
dant from  the  payment ;  andthatnoperson  ever 
gave  or  received  any  consideration  tor  the  indorse- 
ment, and  another  plea  was  in  the  same  terms, 
except  that  it  conclnded  with  an  averment  that 
the  bill  vras  indoreed  to  the  plaintiff  after  it 
bocame  duo,  are  respectively  bad  for  not  shewing 
that  W.  was  the  holder  of  the  bill  at  the  time  of 
the  alleged  waiver  by  him.  Ilarmer  v.  SterU  (i« 
error),  4  Ex.  1  ;  19  L.  J.,  Ki.  34— Ex.  Ch.  ;  S.  C. 
(in  court  below),  14  M.  i  W.  831 ;  3  D.  i  L. 
506  ;  16  L.  J.,  Ex.  317,  affirmed. 

It  is  no  objection  to  the  negotiability  of  a  bill, 
that  during  its  currency  it  has  become  the  pro- 
perty of  one  of  its  acceptors,     lb. 

But  where  the  liability  to  soe  on  a  bill,  and 
the  right  to  receive  payment,  concur  in  one  of 
three  joint  acceptor  at  the  time  when  the  bill 
becomes  duo,  that  will  operate  as  a  payment  and 
performance  of  the  contract  of  acceptance  as 
to  all  the  acceptors,  so  as  to  prevent  any 
action  afterwards  being  bronght  upon  that  con- 
tract,   lb. 


IX.    PBBSBNTMENT  FOB  PAYMENT. 

1.  Nbcbsbitt  fob. 
AcMptoi  without  EAot*  in  hLi   Hand*.] — 

Although,  on  the  day  before  a  bill  becomes  due, 
the  holder  applies  to  the  drawee,  who  informs 
him  that  he  6»s  no  effects  of  the  drawer's  in  his 
hands,  but  that  they  will  probably  be  supplied 
before  the  next  day,  and  on  that  day  the  drawer 
ioforms  bim  that  he  vrill  endeavour  to  provide 
eSects,  and  will  call  upon  him  again,  it  does  not 
sapersede  the  necessity  of  a  presentment  on  that 
day.     Prideaux  v.  ColUer,  2  Stark.  67. 

Presentment  to  the  acceptor  is  not  excused  as 
between  the  drawer's  indorsee,  and  the  indorsee 
of  such  indorsee,  by  the  mere  fact  that  the  drawer 
had  not,  at  the  time  when  th«  presentment 
■honld  have  been  made,  an]'  effects  in  the  hands 


A  bill  drawn  by  W.  C.  npon  J.  C.was  accepted 
by  the  latter  payable  at  the  plaintiffs'  banic,  and 
the  bill  was  subseqaentlj  indorsed  bj  W.  C.  to 
the  plaintiffs,  and  on  the  day  when  it  became 
due  there  were  no  assets  of  J.  C.'s  in  the  bank  : 
— Held,  in  an  action  by  the  indorsees  against  the 
indorser,  that  it  was  not  necessary  to  shew  a 
presentment  of  the  hill  to  the  acceptor,  Bailey 
T,  Purter,  H  M,  J:  W.  44  ;  U  h.  J,,  Ex.  214. 

AtMmmodatioii  BUI.]  —Want  of  effects  in 

the  hands  of  the  acceptor  excuses  the  indorsee  of 
an  accommodation  bill  from  presenting  it  for 
paymeat,  as  well  as -from  giving  notice  of  dis- 
honour to  the  drawer.     Terry  v.  Parker,  1  N.  & 


Terra  v.  Parker,  1 
W.,  W,  &  D.  303. 


P.  762 ;  6  A.  &  E.  602  | 

To  Agsnt  in  abiMioe  of  Aeoeptor.] — If  the 

drawee  goes  abroad,  leaving  an  agent  in  England, 
with  power  to  accept  hills,  a  hill  so  accepted 
must,  when  due,  be  presented  to  the  agent  for 
payment,  if  the  drawee  continues  absent,  PKilipt 
T,  AitUng,  2  Taunt.  206. 

AocaptuiM  for  Honour,] — An  acceptnnoe  for 
honour  is  conditional  only,  and  therefore  pre- 
sentment for  payment  must  be  made  to  the 
drawee  at  maturity ;  even  in  the  case  of  a  bill 
payable  after  sight.  Williaim  v.  QermainB,  7 
B.  &  C.  468  ;  1  M.  &  R.  394. 

The  acceptors  of  a  foreign  bill,  who,  after  pre- 
sentment to  the  drawees  for.  acceptance,  and 
refusal  hj  them  to  accept,  and  protest  tor  non- 
acceptance,  accept  the  same  for  the  honour  of 
the  fiist  iiidorsers,  are  not  liable  on  such  accept- 
ance, unless  there  has  been  a  presentment  of  the 
bill  to  the  drawees  for  payment,  and  a  protest 
for  non-payment,  lloare  v.  Oaienore,  16  East, 
391. 

Ill  Case  of  Oouanton.] — Where  a  person,  not 
party  to  a  bill,  guarantees  the  payment  by  the 
acceptor,  he  is  notentitled  to  require  proof  of  the 
presentment.  H'ttcheeckt.  BHmfrey,  6  M.  &:  Q. 
559  ;  6  Bcott,  N,  R,  540. 

So  where  a  party  guarantees  the  payment  of  a 
note,  if  it  is  not  duly  honoured  and  paid  by  tbe 
maker  according  to  its  tenor  and  effect,  he  is 
liable  on  his  guarantee  if  the  note  is  not  paid  by 
the  maker  when  due,  without  any  presentment 
to  him  for  that  purpose,  Walton  y.  MmcaU,  IS 
M,  Jc  W.  452  ;  2  D.  Ji  L,  410. 

Where  a  holder  of  a  bill  duly  presents  it  for 
payment  at  the  place  named  in  a  special  accept- 
ance on  the  bill  when  indorsed  to  him,  hut  which 
turns  out  to  be  a  foi^ry,  a  previous  party  to  the 
bill  is  not  Ixtund  by  such  presentment,  uuless  it 
is  shewn  that  the  acceptance  was  on  the  bill 
when  indorsed  by  him.  There  is  no  presumption 
as  against  him  that  such  was  the  case.  Wettoji 
V.  Hodd,  2  C.  L.  B.  848;  18  Jur.  630, 

After  a  bill,  to  which  a  forged  special  accept- 
ance had  been  added,  had  been  duly  presented 
for  payment  at  the  place  named  in  the  acceptance, 
and  dishonoured,  the  defendant,  who  had  drawn 
and  indorsed  the  bill,  admitted  that  the  signa- 
tures were  his: — Held,  no  admission  of  his 
liability,  or  of  the  sufficiency  as  against  him  of 
the  presentment,    lb. 

ITota  Fayabla  %  Xonth  afMr  Damaad.] — On  ft 
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note  payable  a  month  after  demand,  a  present- 
ment for  demand  is  unnecessary.  Dodd  v.  Oill, 
3  P.  &  F.  261. 

2.  When. 

Within  Beasonable  Time.] — The  law  with 
regard  to  time  for  the  presentation  of  a  note, 
payable  on  demand,  requires  that  the  presenta- 
tion for  payment  should  be  made  within  a 
reasonable  time — that  is,  a  period  reasonable 
with  reference  to  the  circumstances  connected 
with  each  particular  case.  Chartered  Mercantile 
Bank  of  India^  London  and  China  r.  Dickion, 

3  L.  R.,  P.  C.  574. 

Where,  therefore,  a  note,  dated  the  16th  of 
February,  1864,  and  indorsed,  though  made  pay- 
able on  demand,  but  the  payment  of  which  was 
not  contemplated  by  the  makers  at  any  imme- 
diate or  specific  date,  was  not  presented  to  the 
payee  for  payment  until  the  14th  of  December  in 
the  same  year : — Held,  that  as  the  note  was 
meant  to  be,  to  a  greater  or  less  extent,  a  con- 
tinuing security,  the  delay  in  presentation  was 
not  unreasonable,  and  the  holders  of  the  note 
were  entitled  to  recover.    Ihi 

Allowance  of  Three  Bays*  Grace.] — Three 
days'  grace  are  allowed  on  inland  and  foreign 
notes,  as  well  as  on  bills.    Brown  v.  Harraden, 

4  T.  R.  148.  And  see  Ward  v.  Homy  woody  1 
Dougl.  61. 

Three  days'  grace  are  allowed  on  a  note  pay- 
able to  A.,  without  adding,  "  or  to  his  order," 
"or  to  bearer."  Smith  v.  Kendall,  6  T.  R.  123  ; 
1  Esp.  231. 

A  presentment  for  payment  on  the  day  before 
the  bill  becomes  due,  allowing  days  of  grace,  is 
premature.     Wiffen  v.  Roberts,  1  Esp.  261. 

The  three  days'  grace  allowed  by  the  custom 
of  merchants  is  allowable  on  bills  drawn  and 
payable  in  Scotland,  the  limitation  of  an  action 
on  such  a  bill  therefore  only  begins  to  run  from 
the  third  or  last  day  of  grace.  Ferg-uson  y. 
Bovglas,  6  Bro.  P.  C.  276. 

The  maker  of  a  note  payable  by  instalments 
is  entitled  to  days  of  grace  upon  the  falling  due 
of  each  instalment.  Oridge  v.  Sherborne,  11 
M.  &  W.  374. 

It  would  seem  that  days  of  grace  are  allowed 
on  bills  payable  at  sight,  see  Dixon  v.  Nuttall,  1 
C,  M.  &  R.  307 ;  6  C.  &  P.  320 ;  Janson  v.  Thomas, 
3  Dougl.  421  ;  Bayley  on  Bills,  79. 

By  Acceptor  for  Honour  after  reftisal  of  Ac- 
ceptance and  Protest  of  Bill  payable  at  sight.] — 
A  bill  payable  after  sight,  having  been  refused 
acceptance  and  protested,  was  accepted  eight 
days  after  by  a  person  for  the  honour  of  the 
drawer  ;  when  at  maturity,  according  to  that  ac- 
ceptance, it  was  presented  for  payment  to  the 
drawee  and  the  acceptor  for  honour  : — Held, 
these  presentments  for  payment  were  made  at  a 
proper  time.  Williams  v.  Germaine,  7  B.  &  C. 
468  ;  1  M.  &  R.  394. 

Payable  so  many  days  after  sight] — ^A  bill, 
payable  sixty  days  after  sight,  becomes  due  sixty 
days  after  acceptance,  or  after  protest  for  non- 
arceptance.  Cam^pbell  v.  French  (in  error\  6 
T.  R.  200 ;  2  H.  Bl.  163. 

Hotice.] — A  holder  is  entitled  to  know  on  the 
very  day  on  which  the  bill  becomes  due  whether 


it  is  to  be  paid  or  dishonoured.  Cocks  v.  Matter- 
man,  4  M.  &  R.  676  ;  9  B.  &  C.  902. 

Therefore,  where  the  bankers  of  the  drawee 
pay  the  amount  to  the  holder  on  the  day  the  Wl 
becomes  due,  and  on  the  following  day  discover 
the  acceptance  to  be  a  forgery,  and  give  the 
holder  notice  of  the  fact,  they  cannot  recover 
back  the  amount  from  the  holder.    Ih, 

To  an  action  for  goods  the  defendant  pleaded 
that  he  transferred  to  the  plaintiff  notes  by  L.  & 
O).,  which  he  accepted  on  account  of  the  debt, 
and  that  he  did  not,  within  a  reasonable  time, 
present  them.  Replication,  that  on  the  day 
before  the  transfer,  and  without  the  plaintiff's 
knowledge,  L.  &  Co.  became  and  were  bank- 
rupts, and  that  they  continued  such  bankrupts, 
and  unable  to  pay  the  notes ;  that  before  a 
reasonable  time  for  presentment,  the  plaintiff 
discovered  the  bankruptcy,  and  that  within  a 
reasonable  time  after  such  discoveiy  he  gave  the 
defendant  notice  of  the  premises,  and  offered  to 
return  the  notes.  Rejoinder,  that  the  plaintiff 
did  not  give  the  notice  till  after  the  expiration 
of  a  reasonable  time  for  presenting  the  notes  for 
payment : — Held,  that  the  plaintiff  was'  only 
bound  to  give  such  notice  within  a  reasonable 
time  after  he  acquired  the  knowledge,  and  not 
necessarily  before  the  expirationlof  the  time  for 
presentment.  Jlohson  v.  Olirer,  10  Q.  B.  704  ; 
16  L.  J.,  Q.  B.  437  ;  11  Jur.  1056. 

In  the  time  for  the  presentment  of  a  bill,  the 
day  of  presentment  is  exclusive.  Lester  v.  Gar- 
land, 15  Ves.  254. 

What  constitutes  Laches.]~Where  A.  in  York- 
shire, on  the  26th  December,  received  a  bill  pay- 
able in  London,  which  became  due  on  the  28th, 
and  kept  it  in  his  own  hands  until  the  29th,  when 
he  sent  it  by  post  to  his  bankeis  at  Lincoln,  who 
duly  forwarded  it  to  London  for  presentment, 
and  the  bill  was  dishonoured : — Held,  that  by 
keeping  it  in  his  hands  until  the  29th,  he  wi^ 
guilty  of  laches.  Anderton  v.  Beck,  16  East, 
248. 

A  bill  drawn  on  Leghorn  was  not  presented  in 
due  time,  owing  to  the  political  state  of  the 
country  at  that  time,  which  rendered  it  impoe- 
sible  to  present  it : — Held,  that  it  being  after- 
wards presented  for  payment  with  due  diligence, 
and  refused  for  want  of  presentation  at  the  time 
when  it  was  due,  the  holder  might  recover 
against  the  antecedent  parties.  Patience  v. 
Tbumley,  2  Smith,  223. 

Where  a  bill  payable  on  demand  is  taken  in 
payment  for  gcxxls,  it  is  not  necessary  to  pre- 
sent it  the  same  day  on  which  it  is  received. 
Appleton  V.  Sweetapple,  3  Dougl.  137 ;  Bayl. 
Bills,  192. 

Within  what  Hours.] — ^A  presentment  of  a 
bill  at  a  counting-house  (where  it  is  made  pay- 
able) between  six  and  seven  o'clock  in  the 
evening,  is  sufficient.  Morgan  v.  Darison,  1 
Stark.  114. 

Or  at  eight  in  the  evening,  at  the  house  of  a 
merchant  in  London.  Barclay  v.  Bailey,  2 
Camp.  527. 

Or  at  the  same  hour,  at  the  office  of  an 
attorney,  and  that  in  the  month  of  February. 
Triggs  v.  Newnham,  10  Moore,  249 ;  1  C.  &  P. 
631. 

A  presentment  of  a  bill  for  payment  at  a  house 
in  London,  where  it  is  made  payable,  at  eight 
o'clock  in  the  evening  of  the  day  when  it  be- 


comes  due,  is  sufficient  to  charge  the  drawer, 
although  at  that  time  the  house  was  shut  up, 
and  no  person  there  to  pav  the  bill.  Wilkiris  v. 
JadU,  2  B.  &  Ad.  188  ;  1  M.  &  Rob.  41. 

WitMn  Banking  Hours.]— The  holder  of  a  bill 
accepted,  payable  at  a  banker's,  impliedly  agrees 
to  present  it  for  payment  within  the  usual  bank- 
ing hours.  Parker  v.  Gordon,  7  East,  385  ;  3 
Smith,  358  ;  6  Esp.  41  ;  S.  P.,  Jamie»on  v.  Swin- 
ton,  2  Taunt.  224  ;  2  Camp.  373.  See  also  cases 
under  Bank  and  Banker. 

After  Banking  Honrs.]— But  presentment  of  a 
bill  after  the  usual  hours  is  sufficient,  provided 
there  is  somebody  at  the  place,  who  sees  the  bill, 
or  gives  an  answer;  otherwise  it  will  not  be 
sufficient.  Henry  v.  Lee,  2  Chit.  124.  See  also 
Bynner  v.  Russell,  7  Moore,  267  ;  1  Bing.  23 ; 
mil  v.  Heap,  D.  &  R.,  N.  P.  C.  57. 

So,  a  presentment  at  the  banking-house  where 
payable,  after  banking  hours,  is  sufficient,  if  a 
person  is  stationed  at  the  banking-house,  and 
returns  for  answer,  no  orders.  Garnett  v.  Wood- 
cock, 6  M.  &  S.  44  ;  1  Stark.  475. 

A  banker  is  not  bound  to  pay  after  banking 
hours  a  bill  which  is  accepted  payable  at  his 
house.  The  presentment  in  the  evening  by  the 
notary's  clerk  is  not  a  presentment  for  payment. 
Whitaker  v.  Bank  of  England.  6  C.  &  P.  700  ;  1 
C,  M.  k  R.  744  ;  5  Tyr.  268  ;  1  Gale,  54. 

A  presentment  at  a  banking-house  after  bank- 
ing hours,  when  the  house  is  shut,  is  not  sufficient 
to  charge  the  drawer ;  and  no  inference  is  to  be 
drawn  from  the  circumstance  of  the  bill  being 
presented  by  a  notary,  that  it  had  been  before 
presented  within  banking  hours.  Elford  v.  Teed, 
1  M.  &  S.  28. 

Where  a  bill  was  drawn  and  accepted  for  the 
accommodation  of  the  indorser,  which  was  not 
duly  presented  for  payment  when  due,  by  reason 
that  the  bill  having  been  accepted,  payable  at  a 
banking-house,  was  not  presented  till  after  bank- 
ing hours,  when  the  answer  given  to  the  holder 
was  "  no  effects  ;"  and  the  indorser  applied  to  the 
indorsee,  after  declaration,  for  further  time  to 
make  payment  of  the  bill ;  ^hich  declaration 
alleged  the  fact,  that  the  bill  was  duly  presented 
for  payment : — Held,  that  it  was  evidence  of  a 
waiver  of  the  objection,  with  notice  of  the  fact, 
of  which  he  had  the  means  of  informing  himself. 
Jlopley  V.  Dnfresne,  15  East,  275. 


3.  To  Whom  and  Where. 

a.  Bills  of  Exohanfire. 

What  Snfflcient— Oenerally.]— A  bill  was  pre- 
sented for  payment  at  the  door  of  the  house 
where  the  drawee  was  described  as  living,  to  a 
lodger  who  was  coming  from  the  passage  of  the 
house  into  the  street.  The  drawee  had  removed 
to  another  residence,  known  to  the  occupier  of 
the  house,  but  not  to  the  lodger ;  and  it  was  not 
shewn  that  he  had  left  funds  for  payment : — 
Held,  that  the  presentment  was  sufficient  to 
maintain  the  affirmative  of  an  issue  raised  on 
the  due  presentment  of  the  bill  in  an  action 
against  an  indorser.  Buston  or  Buckstane  v. 
JTones,  1  M.  &  G.  83  ;  1  Scott,  N.  R.  19. 

If  a  bill  is  accepted,  payable  at  a  particular 
place,  and  the  acceptor  dies  before  it  becomes  due, 
it  is  sufficient,  in  an  action  against  the  drawer,  to 
prove  presentment  at  the  specified  place ;  and  it 
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is  not  necessary  to  shew  presentment  at  the  house 
of  the  deceased's  representative.  Philpott  v. 
Bryant,  1  M.  &  P.  754  ;  4  Bing.  717  ;  3  C.  &  P. 
244. 

Presentment  of  a  bill  payable  at  Messrs.  A.  B. 
&  Co.,  who  are  bankers  in  London,  to  their  clerks 
at  the  clearing-house,  is  sufficient.  Reynolds  v. 
Chettle,  2  Camp.  596  ;  S,  P.,  Rohson  v.  Bennett, 
2  Taunt.  388. 

To  Drawer*!  Order  in  London.] — An  accept- 
ance of  a  bill  drawn  payable  to  the  drawer's 
order  in  London,  is  a  general  acceptance ;  and 
a  special  presentment  need  not  be  alleged  or 
proved.  Fayle  v.  Bird,  6  B.  &  C.  531  ;  9  D.  &  R. 
639  ;  2  C.  &  P.  303. 

Nor  need  proof  of  presentment  for  payment 
in  London,  or  of  excuse  for  non-presentment  in 
London,  be  given,  iklhy  v.  Eden,  3  Bing.  611  ^ 
11  Moore,  511. 

Where  a  bill,  drawn  with  the  words,  "  pay  to 
my  order  in  London,"  in  the  body  of  the  bill,  and 
directed  to  the  drawees  payable  in  London,  was 
accepted  at  J.  L.  &  Co.,  bankers  in  London  : — 
Held,  that  a  presentment  at  J.  L.  &  Co.'s  was 
necessary  to  charge  the  drawer,  although  by  the 
statute  such  an  acceptance  is  general ;  and  that 
the  circumstance  of  the  drawer  having  nego- 
tiated it  after  such  acceptance  made  no  difference. 
Gibhs  V.  Mather,  2  C.  &  J.  254  ;  2  Tyr.  189  ;  8 
Bing.  214  ;  1  M.  &  Scott,  387— Ex.  Ch. 

At  particular  Bank.] — An  indorsee  declared 
against  acceptor,  alleging  the  bill  to  be  "  payable 
at  Messrs.  C.  &  Co.'s,  bankers,  London,"  and 
omitting  to  aver  presentment  at  that  place  : — 
Held,  that  presentment  at  the  particular  place 
was  unnecessary,  and  need  not  be  averred. 
Halstead  v.  Skelton,  5  Q.  B.  86  ;  D.  &  M.  C65  ;  2 
D.,  N.  S.  961  ;  13  L.  J.,  Q.  B.  177  ;  7  Jur.  680 
—Ex.  Ch. 

Presentation  at  Place  mentioned  in  AddreM 
instead  of  at  Place  named  in  Acceptance.] — A 

bill  was  drawn  by  G.  on  II.,  H.'s  name  in  the 
address  being  followed  by  the  mention  of  a  par- 
ticular place  ;  he  accepted  the  bill  payable  at 
another  place  named  in  the  acceptance,  not 
adding  "  only,"  nor  "  not  otherwise  or  elsewhere." 
G.  indorsed  to  the  defendant,  who  indorsed  to  the 
plaintiff,  who,  at  maturity,  presented  the  bill  at 
the  place  named  in  the  address,  but  not  at  the 
place  named  in  the  acceptance  : — Held,  that  he 
could  not  sue  the  defendant  on  the  bill,  the  pre- 
sentment being  insufficient,  1  &  2  Geo.  4,  c.  78, 
putting  an  end  to  the  necessity  of  presentment 
at  the  place  named  in  the  acceptance  as  against 
the  acceptor  only.  Saul  v.  Jones,  1  El.  &  El.  59  ; 
28  L.  J.,  Q.  B.  37  ;  5  Jur.,  N.  S.  220 ;  7  W.  R.  47. 

Sufficiency  of  Pleading.] — In  a  declaration  on 
a  bill  payable  by  the  acceptor  at  the  house  of 
S.  P.  k  S.,  an  averment  of  presentment  at  the 
house  of  S.  P.  &  S.  is  sufficient,  without  averring 
a  presentment  to  the  acceptor,  or  to  S.  P.  &  S. 
Hawkey  v.  Bormick,  4  Bing.  135  ;  12  Moore,  478. 

Where  an  acceptor  accepts,  payable  at  a 
banker's,  it  is  not  necessary,  since  1  &  2  Geo.  4, 
c.  78,  in  an  action  against  the  drawer,  to  allege 
that  the  bill  was  presented  to  the  acceptor  in 
person,  if  there  is  an  averment  that  it  was  duly 
presented  at  the  banker's.  Be  Bcrgareche  v. 
PUlin,  3  Bing.  476  ;  11  Moore,  350. 

Where  a  bill  is  drawn  payable  to  the  order  of 
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the  drawer,  at  a  particalar  place,  semblc,  that  a 
declaration  against  the  drawer  or  indorser  alleg- 
ing a  presentment  generally,  is  sufficient  aft^r 
verdict.  Lyon  v.  Molt,  5  M.  &  W.  250  ;  2  H.  & 
H.  41. 

In  an  action  against  an  indorser,  though  it  is 
necessary  to  prove  a  presentment  at  the  place 
pointed  out  by  the  acceptance,  it  is  not  necessary 
to  allege  in  the  declaration  that  the  bill  was  ac- 
cepted at  that  place ;  though,  if  such  special  ac- 
ceptance is  stated,  there  must  be  a  corresponding 
allegation  of  presentment.  Parker  v.  Ade,  1  D. 
P.  C.  643  ;  S.  a,  nom.  Parhn*  v.  Edge,  1  C.  &  M. 
429  ;  8.  C,  nom.  ParJtes  v.  Edge,  3  Tyr.  364. 

In  an  action  by  indorsee  against  drawer  of  a 
bill  payable  in  London,  the  venue  being  laid  in 
London,  an  allegation  of  presentment  is  a  suffi- 
cient allegation  of  a  presentment  in  London. 
Boydell  v.  Ilarkness,  3  C.  B.  168 ;  4  D.  &  L.  179; 
15  L.  J.,  C.  P.  233. 

In  an  action  by  an  indorsee  against  drawer  of 
a  bill  accepted  by  T.  &  G.  at  a  London  bankers', 
the  declaration  did  not  state  the  acceptance  at 
all,  but  stated  fbat  it  was  presented  to  T.  k  G. 
for  payment,  and  that  they  refused  to  pay.  The 
proof  was,  presentment  of  the  bill  at  maturity  at 
the  clearing-house  to  the  clerk  of  the  London 
bankers'  named  in  the  acceptance  : — Held,  that, 
as  the  declaration  did  not  state  the  acceptance, 
the  place  fixed  by  the  acceptors  was  sufficiently 
proved,  and  that  the  London  bankers  were  agents 
for  that  purpose  to  the  acceptors.  Harris  v. 
Packer,  3  Tyr.  370,  n. 

Evidence  as  to.] — In  an  action  on  a  bill,  drawn 
upon  **  P.  P.,  No.  6,  Budge  Row,"  and  accepted 
by  him,  an  averment  that  the  bill,  when  due, 
was  presented  and  shewn  to  P.  P.  for  payment, 
is  supported  by  proof  that  the  holder  went  to 
6,  Budge  Row,  to  present  it,  but  found  the  house 
shut  up,  and  no  one  there.  Ifine  v.  Allely,  4 
B.  &  Ad.  624  ;  1  N.  &  M.  433. 

Where  a  bill  is  addressed  to  a  drawee  at  his 
residence,  and  is  accepted  by  him,  payable  at  a 
bank,  in  an  action  against  an  indorser,  present- 
ment at  the  bank  must  be  proved  ;  and  the  want 
of  such  presentment  is  not  excused  by  there 
being  no  effects  of  the  acceptor  in  the  bank. 
Saul  V.  Jones,  1  El.  &  Bl.  59  ;  28  L.  J.,  Q.  B.  37  ; 
5  Jur.,  N.  S.  220 ;  7  W.  R.  47. 

What  a  Varianoe.] — In  an  action  by  indorsee 
against  drawer,  the  declaration  stated  the  bill  to 
have  been  accepted  payable  at  a  banker's  in  Lon- 
don, and  avcrml  a  presentment  to  the  acceptor 
there  : — Held,  no  variance,  though  by  1  &  2  Geo. 
4,  c.  78,  such  acceptance  is  general  only.  Wil- 
mott  V.  Williams,  8  Scott,  N.  R.  713  ;  7  M.  &  G. 
1017  ;  14  L.  J.,  C.  P.  33  ;  8  Jur.  987. 

Held,  also,  that  the  averment  was  proved  by 
shewing  a  presentment  at  the  particular  place, 
without  shewing  that  the  acceptor  was  there,   lb, 


b.  Promissory  Notes. 

Place  mentioned  in  Xemorandnm  onteide  Body 
of  Hote.] — A  memorandum  at  the  f(X)t,  or  in  the 
margin,  of  a  note  indicating  a  particular  place  of 
payment,  forms  no  part  of  the  contract,  though 
shewn  to  be  contemporaneous  with  the  note  itself. 
Williams  v.  Waring,  5  M.  &  R.  9  ;  10  B.  &  C.  2 ; 
S.  P.,  Exim  V.  Russell,  4  M.  &  S.  506 ;  Price  v. 
Mitchell,  4  Camp.  200. 


I  At  Place  named  in  Hote  itielf.]— A  note, 
.  promising  to  pay  on  demand  at  a  particular 
place,  must  be  presented,  and  a  demand  of  pay- 
!  ment  made  at  that  place,  unless  the  makers 
discharge  the  holder  from  the  presentment  and 
demand  ;  and  the  presentment  and  demand  most 
be  alleged  unless  a  discharge  is  shewn.  Bowes 
V.  Hotjoe  (in  error),  5  Taunt.  30. 

But  if  the  makers  (who  had  become  insolvent) 
shut  up  and  abandoned  their  shop,  that  is  evidence 
of  a  declaration  to  all  the  world  of  their  refusal 
to  pay  their  notes  there.  Howe  v.  Bowes,  16 
East,  112. 

If  a  note  is  payable  at  a  particular  house,  a 
demand  of  payment  at  that  house  is  a  demand 
on  the  maker.  Saunderson  v.  Judge,  2  H.  Bl. 
509. 

A.  makes  a  note  payable  to  B.  or  order,  with  a 
memorandum  upon  it  that  it  will  be  paid  at  the 
house  of  C,  who  is  A.'s  banker ;  in  the  course  of 
business  the  note  is  indorsed  to  C. ;  in  an  action 
by  C.  against  the  indorser,  it  is  not  necessary  to 
prove  an  actual  demand  on  A.    Ih, 

A  note,  described  in  the  body  of  it  as  "  payable 
on  the  last  day  of  October.  At  A.  B.'s,"  must  be 
presented  at  the  place  named;  and  the  latter 
words  are  not  to  be  ^treated  as  a  mere  memo- 
randum, because  separated  from  the  former  hy  a 
full  point.  Vander  Dofickt  v.  Thellusson,  8  C.  B. 
812  ;  19  L.  J.,  C.  P.  12  ;  8.  P.,  Emblin  v.  DartmHL 
12  M.  &  W.  830;  1  D.  &  L.  1010;  13  L.  J.,  Ex. 
255. 

If  a  particular  house  is  mentioned  in  the  body 
of  a  note,  a  presentment  there  is  necessary  even 
to  charge  the  maker.  Sanderson  v.  Botces,  14 
East,  500 ;  8.  P.,  Roche  v.  Campbell,  3  Camp.  247. 

At  either  of  two  Plaoee.] — If  a  country 
banker's  note  is  payable  both  in  the  countiy  and 
in  town,  and  the  holder  only  presents  it  in 
London,  it  is  no  defence  that  he  mighty  with 
more  convenience,  have  presented  it  in  the 
country,  where  it  would  have  been  paid.  Berching 
V.  Cfower,  Holt,  313. 

What  Constitntef  a  Kote  payable  at  a  par- 
ticular Place.] — A  note  in  the  following  form — 
"  Three  months    after   date,  *I  promise  to 
pay  to  my  own  order  the  sum  of  65Z. 
J.  A.  B." 
♦♦  Payable  at  Messrs.  W.  k  P.'s." 
Indorsed  "J.  A.  B.," 
is   not  a   note  pavable  at  a  particular  place. 
Masters  v.  Baretto,  8  C.  B.  433  ;  2  C.  &  K.  715 ; 
19  L.'J.,  C.  P.  50  ;  13  Jur.  1124. 

The  words  "  payable  at  Messrs.  A.  B.,"  written 
beneath  the  bcdy  of  a  note,  constitute  a  memo- 
randum only,  and  do  not  form  part  of  the  con- 
tract, so  as  to  render  presentment  at  the  place 
mentioned  necessary.    lb. 

A  note  payable  to  the  order  of  the  maker,  and 
by  him  indorsed  in  blank,  may  be  treated  as  a 
note  payable  to  bearer,  and  notwithstanding 
there  is  a  memorandum  at  the  foot  of  the  note 
indicating  a  particular  place  of  payment.     Ih. 

Payable  at  Sight.] — An  action  is  not  main- 
tainable on  the  following  note  : — **  I  promise  to 
pay  to  D.  or  bearer,  on  demand,  16Z.  at  sight ;  *' 
without  a  presentment  at  sight.  Dixon  v.  yvtIaU, 
1  C,  M.  &  R.  307 ;  6  C.  &  P.  320  ;  4  Tyr.  1013. 

A  note  was  in  the  following  form  :  " — I  promise 
to  pay,  three  months  after  sight,  D,  W.,  or  order, 
400?.,  with  interest :  " — Held,  that  a  presentment 
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of  a  note  for  payment  of  the  interest  was  "at 
sight."  U7/y  v.  Ba^xrtf,  5  Hare,  o.')  j  15  L.  J,, 
Ch.  1  ;  10  Jut.  89. 

Suffloienoy  of  Pleading.]— A  declaration  stated 
that  the  defendant  made  his  note,  and  thereby 
promised  to  pay  to  the  plaintiff,  "  by  the  name 
and  addition  of  Miss  Jessie  Hope,  at  10,  Duncan- 
street,  Edinburgh,"  200^.  That  the  plaintiff  was 
always  ready  and  willing  to  receive  the  sum 
according  to  the  tenor  and  effect  of  the  note  ;  of 
which  the  defendant  had  notice.  Breach,  non- 
payment : — Held,  a  note  payable  at  a  particular 
place,  and  that  the  declaration  was  bad  for  want 
of  an  averment  of  presentment  at  that  place. 
Spitidler  V.  Ordlett,  1  Ex.  384  ;  5  D.  &  L.  191 ; 
17  L.  J.,  Ex.  6. 

In  a  declaration  against  drawer  and  acceptor 
of  a  bill  accepted  for  honour,  it  is  necessary  to 
aver  that  presentment  for  payment  was  made  to 
the  drawee.  Williams  v.  Gvrmainey  7  B.  &  C. 
468  ;  1  M.  &  R.  394-403. 

Action  on  a  note  by  payee  against  the  executrix 
of  the  maker.  Declaration  averring  the  note  was 
payable  at  a  particular  place,  an  excuse  for  non- 
presentment  there,  as  there  were  no  assets,  is  in- 
sufficient. Quinn  v.  Fitzgerald^  1  Ir.  C.  L.  R. 
552. 

In  an  action  by  payee  against  maker  of  a  note 
payable  at  "No.  11,  Old  Slip,"  the  declaration 
stated  that  when  the  note  became  due  the 
plaintiff  was  ready  and  willing  in  due  manner 
to  present  the  note  at  No.  11,  Old  Slip,  for  pay- 
ment, and  then  and  there  to  demand  of  the  de- 
fendant, and  demanded  payment  accordingly ; 
but  he  was  then  absent  from  and  not  to  be  found 
there,  and  had  clandestinely  departed  and  ab- 
sconded thence,  without  leaving  or  having  left 
any  effects  or  any  means  or  provision  there  for 
the  payment  of  the  note  ;  and  the  defendant  did 
not  pay  the  note  when  it  became  due  : — Held, 
that  the  declaration  failed  to  disclose  a  cause  of 
action,  by  reason  of  the  note  not  having  been 
presented  according  to  its  exigency,  and  no 
sufficient  legal  excuse  being  shewn  for  the 
omission.  Sands  v.  Clarke^  8  C.  B.  751  ;  19  L.  J., 
C.  P.  84  ;  14  Jur.  352. 

Evidence  as  to.] — A  presentment  of  a  note 
payable  at  G.,  at  a  banker's  at  0-.,  the  maker 
being  absent  from  G.  when  the  note  became  due, 
is  sufficient  evidence  of  a  presentment  to  the 
maker  at  G.,  as  alleged  in  the  declaration. 
Hardy  v.  Woodroffe,  2  Stark.  319. 

In  an  action  against  maker  of  a  note,  when  the 
fact  of  presentment  is  traversed,  it  is  competent 
to  the  plaintiff  to  prove  the  presentment  by  an 
admission  of  the  defendant  that  the  money  was 
due,  and  that  he  would  pay  it  by  instalments,  as 
such  admission  is  prim&  facie  evidence  that  all 
the  requisites  for  rendering  the  defendant  liable 
on  the  note  have  been  complied  with.  Croxon 
V.  Worthen,  5  M.  &  W.  6  ;  2  H.  d:  H.  12  ;  3  Jur. 
290. 

X.    NOTICE  OF    DISHONOUR. 
1.  Necessity  fob. 

a.  Ko  Bffeots. 

Of  Drawer  in  Handi  of  Drawee.]— Notice  of 
dishonour  need  not  be  given  to  the  drawer,  when 
he  had  no  effects  in  the  hands  of  the  drawee, 
either  at  the  time  of  drawing  the  bill,  or  when  it 


became  due.  Bivkerdihe  v.  Bollman,  1  T."  R. 
405  ;  .S:  P.,  rhfjgi'  v.  Cotton,  3  B.  &  P.  239. 
•  If  the  drawer  has  no  effects  in  the  hands 
of  the  drawee,  though  the  indorser  has,  the 
former  is  not  entitled  to  notice.  Walwyn  v.  St, 
Quintin,  1  B.  &  P.  662  ;  2  Esp.  515. 

An  iudoreer  who  has  given  no  consideration 
for  a  bill,  and  knows  that  the  drawer  has  no 
effects  in  the  hands  of  the  drawee,  is  not  entitled 
to  notice  of  non-payment.  Sisson  v.  Tomlinson^ 
1  Selw.  N.  P.  346. 

It  is  no  excuse  for  not  giving  notice  to  the  in- 
dorsee of  a  bill  that  the  acceptor  had  no  effects. 
Wilkts  V.  Jacks,  Peake,  202. 

Nor  that  there  was  an  understanding  be- 
tween the  drawee  and  drawer,  that  the  latter 
should  provide  for  the  bill.  Staples  v.  Okines, 
1  Esp.  332  ;  S.  P.,  Nicholson  v.  Gouthit,  2  H.  Bl. 
609. 

When  Drawer  has  reasonable  Expectation  that 
Bill  will  be  Honoured.] — If  the  drawer  has 
no  effects  in  the  hands  of  the  drawee,  and  no 
reasonable  grounds  to  expect  that  the  bill  will 
be  honourec^  he  is  not  entitled  to  notice.  Legge 
V.  Thorpe,  12  East,  171  ;  2  Camp.  310  ;  S,  P., 
France  v.  Lucy,  R.  &  M.  341. 

But  it  is  otherwise  if  the  drawer  has  reasonable 
expectation  of  having  assets  in  the  hands  of  the 
drawee,  as  by  having  shipped  goods  on  his  own 
account,  which  were  on  their  way  to  the  drawee, 
but  without  the  bill  of  lading  or  invoice.  Mucker 
V.  miler,  16  East,  43;  3  Camp.  217;  S.  P., 
Bobbins  v.  Gibson,  3  Camp.  334  ;  1  M.  &  S. 
188. 

A  drawer,  who  has  no  effects  in  the  hands  of 
the  drawee,  except  that  he  has  supplied  him  with 
goods  upon  credit,  which  credit  does  not  expire 
until  long  after  the  bill  would  become  due,  is 
not  dischai^ged  by  want  of  notice  of  the  dis- 
honour.    Claridge  v.  Dalton,  4  M.  &  S.  226. 

Nor  is  the  indorser  of  a  note,  when  there  are 
no  effects  in  the  maker's  hands.  Corney  v.  Men- 
dez  da  Costa,  1  Esp.  302. 

Where  the  drawer  had  no  effects  in  the  hands 
of  the  acpeptor,  from  the  time  of  drawing  until 
the  bill  became  due  ;  but,  previously  to  the  de- 
livery of  the  bill,  had  given  some  acceptances  of 
his,  upon  which  the  acceptor  had  raised  money, 
part  of  which  acceptances  had  been  returned  dis- 
honoured, and  others  were  outstanding ; — Held, 
that  the  drawer  was  entitled  to  notice  of  its 
dishonour  by  the  acceptor.  Sjfooner  v.  Gardiner, 
R.  &  M.  84. 

Where  Drawer  has  some  Effects  in  Hands  of 
Drawee.] — And  if  the  drawer  has  any  effects  in 
the  hands  of  the  drawee,  at  any  time  between 
the  drawing  the  bill  and  its  becoming  due,  he  is 
entitled  to  notice.  Hammond  v.  jOvfrene,  3 
Camp.  145. 

If  the  drawer,  at  the  time  of  presentment,  has 
effects,  but  is  indebted  to  the  drawees  to  a  larger 
amount,  and  they,  without  his  privity,  have  ap- 
propriated the  effects  in  their  hands  to  the  satis- 
faction of  the  debt,  he  is  entitled  to  notice. 
Blackham  v.  Doren,  2  Camp.  503. 

Where  Drawer  has  suffered  no  Injury.] — To  a 

statement  of  defence,  in  action  against  an  in- 
dorser of  a  bill,  setting  up  the  absence  of  notice 
of  dishonour,  the  plaintiff  replied  that  neither  at 
the  time  when  the  bill  was  drawn,  nor  after- 
wards, nor  when  it  became  due  and  on  present- 
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b.  In  other  Oases. 

On  Baakmptoy  of  Acceptor.] — Bankruptcy 
of  the  acceptor  docs  not  dispense  with  notice  to 
the  drawer.     Bmlthee  v.  Stubhs,  18  Ves.  21. 


Of  Drawer.] — ^The  holder  of  a  bill,  falling 


due  and  being  dishonoured  after  the  bankruptcy 
of  the  drawer,  is  bound  to  use  due  diligence  in 
giving  notice  to  the  bankrupt  or  his  assignees  of 
the  dishonour.  Joluison,  Ex  parte,  3  Deac.  & 
Chit.  438  ;  1  Mont.  &  Ayr.  622. 

Where  indorsers  had  full  knowledge  of  the 
bankruptcy  of  the  drawer,  and  of  the  insolvency 
of  the  acceptor,  before  and  at  the  time  when  the 
bill  became  due  ;  and,  within  a  day  after  notice 
might  (but  for  a  mistake  of  the  holders)  in  due 
course  have  reached  them  from  the  holders,  com- 
municated such  their  knowledge  to  the  bankers 
in  Liverpool,  with  whom  they  had  before  dis- 
counted the  bill,  and  who  had  transmitted  it  to 
the  holders  in  London  : — Held,  that  it  did  not 
dispense  with  such  holders  giving  notice  of  the 
dishonour  in  due  time  to  the  indorsers.  Esdailf 
V.  Sowerbi/j  11  East,  114. 

A  drawer  of  a  bill  became  bankrupt,  and  ab- 
sconded before  it  was  due,  but  his  house  re- 
mained open,  in  the  possession  of  the  messenger 
under  a  commission  issued  against  him,  for  some 
time  after  the  bill  became  due,  and  before  that 
time  the  holder  of  the  bill  had  notice  that  A.  and 
B.  were  chosen  assignees  of  the  bankrupt's  estate. 
The  acceptor  also  became  bankrupt  before  the 
bill  was  due,  and  when  due  it  was  dishonoured. 
The'holder  did  not  give  notice  of  the  dishonour 
to  the  drawer,  or  leave  it  at  his  house,  nor  did  he 
make  any  attempt  to  give  such  notice  to  the  as- 
signees of  the  (frawer  : — Held,  that  the  drawer 
was  discharged,  lihode^  Ex  parte^  1  Mont.  & 
Mac.  431  ;  S.  C.  Rhode  v.  Proctor,  6  D.  &  R. 
610  ;  4  B.  &  C.  517. 

Notice  of  a  dishonoured  bill  to  a  bankrupt,  as 
drawer,  before  the  choice  of  assignees,  is  good. 
Moline,,  Ex  parte ^  19  Ves.  216. 

A.,  the  agent  in  America  of  B.  in  England, 
drew  a  bill  upon  him,  and  indorsed  it  to  C,  also 
residing  in  America,  who  indorsed  it  over.  Be- 
fore the  bill  became  due.  A.,  having  reason  to 
believe  that  B.  would  fail,  lodged  property  be- 
longing to  B.  in  the  hands  of  C.  to  answer  the 
bill  in  case  it  should  be  returned,  C.  undertaking 
to  restore  the  same  whenever  it  should  appear 
that  he  was  exonerated  from  the  bill :  accept- 
ance and  payment  of  the  bill  were  refused,  but 
no  notice  was  given  to  A.  : — Held,  that  A.  was 
discharged.     CUgg  v.  Cotton,  3  B.  &  P.  239. 

To  Guarantor.  1 — ^A  party  who  guarantees  the 
payment  of  a  biu  or  note,  if  not  paid  at  maturity 
by  the  acceptor  or  maker,  is  not  entitled  to  notice 
of  dishonour.  Walton  v.  Mascall^  13  M.  &  W. 
72 ;  2  D.  &  L.  470  ;  S,  P.,  Hitchcock  v.  Hum- 
frey,  5  M.  &  G.  659  ;  6  Scott,  N.  R.  540. 

Upon  a  guarantee  of  the  price  of  goods,  to  be 
paid  for  by  a  bill,  due  notice  of  the  non-payment 
of  the  bill  must  "be  given  both  to  the  drawer  and 
person  who  guarantees,  unless  both  drawer  and 
acceptor  are  bankrupts  when  the  bill  becomes 
due.     Philips  v.  Astling,  2  Taunt.  206. 

W.,  a  broker,  sold  twenty  bags  of  wool  for  H. 
to  C,  to  be  paid  for  by  a  bill  accepted  by  the 
latter  ;  and  offered  to  his  employer,  for  an  allow- 
ance of  one  per  cent.,  to  guarantee  half  the 
amount :  H.  confirmed  the  sale,  and  informed 


him,  W.,  that  if  he  could  not  procure  from  C. 
acceptances  of  approved  houses,  they  would 
take  his  guarantee  on  the  terms  proposed  :  the 
wool  was  delivered  without  the  intervention  of 
the  broker,  and  the  acceptance  of  the  vendees 
taken  for  the  amount,  payable  at  a  banker's  ; 
before  the  bill  was  at  maturity,  the  vendees  be- 
came insolvent,  and  the  vendors  resorted  to  the 
broker  u|)on  his  guarantee  : — Held,  that  the  latter 
was  liable  on  such  guarantee,  though  the  bill 
had  not  been  presented  for  payment,  and  though 
there  was  no  proof  that  it  would  not  have  been 
paid  if  presented,  and  supposing  it  to  have  been 
presented  and  dishonoured,  he  would  not  have 
been  entitled  to  notice  of  non-payment.  HoU 
borrow  v.  Wilkiyis,  2  D.  &  R.  59  ;  1  B.  &  C.  10. 

Bill  or  Hote  specially  Payable.]— In  an  action 
against  the  drawer  of  a  bill,  payable  at  a  parti- 
cular place,  it  is  no  defonce  that  no  notice  of  the 
dishonour  has  been  given  to  the  acceptor. 
Edwards  v.  D'wk,  4  B.  &  A.  212. 

The  acceptor  of  a  bill,  having  made  it  payable 
at  Messrs.  C.  &  Co.'s,  and  not  having  sufficient 
effects  in  their  hands  to  pay  the  bill  when  it  be- 
came due,  is  not  entitled  to  notice  of  its  dishon- 
our, and  it  is  doubtful,  whether,  in  the  case  of 
such  an  acceptance,  any  notice  Whatever  is  neces- 
sary.    Smith  V.  Thatcher,  4  B.  &  A.  200. 

And  afterwards  held,  that  in  an  action  against 
the  acceptor,  on  a  bill  payable  at  a  banker's,  it  is 
not  necessary  to  prove  notice  of  non-payment  to 
him.     Treacher  V.  Uinton,  4  B.  &  A.  413. 

So,  upon  a  note  payable  at  a  banking-house,  it 
is  not  necessary  to  prove  that  the  banker  had 
notice  of  its  dishonour.  Pcarse  v.  Pemberthy, 
3  Camp.  261. 

Ignorance  of  Place  of  Besidence.] — Ignorance 
of  the  place  of  residence  of  the  drawer  is  a  suffi- 
cient answer  to  an  objection  arising  out  of  the 
want  of  notice  of  dishonour  provided  due  dili- 
gence is  used  to  discover  his  place  of  residence. 
Brouming  v.Kinnear^Qrow,  81.  AndseeTFi/Waffw 
V.  Germaine,  7  B.  &  C.  469 ;  1  M.  &  R.  394. 

Whether  the  holder  has  used  due  diligence  to 
find  out  the  place  of  residence  is  a  question  of 
fact  to  be  left  to  the  jury.  Bateman  v.  Joseph, 
12  East,  433  ;  2  Camp.  468. 

It  is  not  enough  to  shew  that  the  holder,  being 
ignorant  of  the  drawer's  residence,  made  in- 
quiries upon  the  subject  at  the  place  where  the 
bill  was  payable.  Beveridge  v.  Burgis,  3  Camp.  262. 

But  where  the  ignorance  of  residence  arises 
from  the  drawer  having,  a  few  days  before  the 
bill  was  due,  stated  to  the  holder  that  he  had  no 
regular  place  of  abode,  and  that  he  would  call 
and  see  if  the  bill  was  paid  by  the  acceptor,  he  is 
not  entitled  to  notice.  Phipson  v.  Kneller,  4 
Camp.  285  ;  1  Stark.  116. 

If  notice  of  dishonour  sent  to  the  drawer 
arrives  too  late  through  misdirection,  it  is  for  the 
jury  to  say  whether  the  holder  used  due  diligence 
to  find  the  drawer's  address.  Siggers  v.  Broto-ti, 
1  M.  k  Rob.  520. 

An  indorsee  not  knowing  the  indorser's  ad- 
dress, employed  his  attorney  to  discover  it  and 
give  notice  of  dishonour.  The  attorney  discovered 
the  address  one  day,  consulted  his  client  the 
second,  and  gave  notice  the  third  : — Held,  a 
valid  notice.  IHrth  v.  Thrush,  2  M.  &R.  359 ;  8 
B.  &  C.  387. 

An  indorsee,  ignorant  of  the  drawer's  address, 
and  so  unable  to  give  him  notice  of  dishonour,  is 
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bound  to  make  inquiry  for  the  address  promptly 
on  the  bill  being  dishonoured,  if  he  means  to 
hold  the  drawer  liable.  Chapcott  v.  CurlewU,  2 
M.  &  Bob.  484. 

At  the  trial  of  an  action  by  indorsee  against 
drawer,  he  traversed  the  notice  of  dishonour  ; 
the  bill  was  not  produced,  but  it  appeared  that 
it  was  drawn  on  the  16th  of  May,  payable  at 
three  months  ;  that  on  the  22nd  August  it  came 
to  the  plaintiffs  hands  in  due  course,  from  Lou- 
don, and  not  knowing  the  drawer's  address  he 
wrote  for  it  to  another  indorsee,  and  on  the  day 
he  received  an  answer  sent  a  notice  of  dishonour 
to  the  drawer : — Held,  sufficient  evidence  to  war- 
rant the  jury  in  finding  for  the  plaintiff.  J}ixon 
V.  John^an,  1  Jur.,  N.  S.  70. 

When  notice  of  dishonour  reaches  the  drawer 
of  a  bill  too  late,  having  first,  by  mistake,  been 
sent  to  a  ^Tong  person,  and  such  mistake  arose 
from  the  indistinctness  of  the  drawer's  writing 
on  the  bill,  he  is  not  discharged.  Hewitt  v. 
Thompson,  1  M.  &  Rob.  541. 

Abtenee  from  Sesidenoe.] — The  holder  of  an 
overdue  bill  went  during  business  hours  to  the 
oounting-bouse  of  the  drawer,  for  the  purpose  of 
giving  notice  of  dishonour,  and,  finding  the 
counting-house  shut,  he  knocked  at  the  door,  and 
no  one  answering'he  came  away  without  leaving 
any  notice : — Held,  that  these  facts  did  not  sup- 
port an  allegation  of  due  notice,  but  were  equiva- 
lent to  a  dispensation  with  notice,  and  ought  to 
have  been  so  pleaded.  Allm  v.  Edmvndstm,  2 
Ex,  719;  2C.  &K.547;  17L.  J.,  Ex.  291. 

Knowledge  that  Bill  will  be  DiBhononred.] — 

Knowledge  of  the  probability,  however  strong, 
that  a  bill  will  be  dishonoured,  cannot  operate  as 
a  notice  of  dishonour,  or  dispense  with  it.  Cavnt 
V.  Thompson.  7  C.  B.  400 ;  6  D.  &  L.  621  ;  18  L. 
J.,  C.  P.  125  ;  13  Jut.  495. 

But  knowledge  that  the  bill  has  been  dis- 
honoured, where  the  drawer  is  himself  the  party 
who  is  to  pay  the  bill  (as  executor  of  the  ac- 
ceptor), does  amount  to  notice.    Ih. 

Kotioe  that  Bill  hat  been  Bettroyed.]— The 
drawer  who  before  it  becomes  due  receives  notice 
that  it  was  accidentally  destroyed,  and  is  called 
upon  to  give  another  in  its  stc^  according  to  9 
&  10  Will.  3,  c.  17,  s.  3,  is  nevertheless  entitled  to 
notice,  though  the  drawee  was  insolvent.  Thack- 
ray  v.  Blachett,  3  Camp.  164. 

Serend  Bills  in  the  Hands  of  same  Owner.]— 
If  there  are  several  bills  in  the  hands  of  the 
same  owner,  becoming  due  on  different  dav?,  the 
drawer  is  entitled  to  notice  as  to  each,  though 
the  drawee  was  only  indebted  to  him  to  an 
amount  less  than  anyone  of  the  bills.    lb. 

Bill  drawn  by  Finn  on  one  Partner.]— Where 
a  bill  is  drawn  by  a  firm  upon  one  of" the  part- 
ners, who  accepts  it,  notice  to  the  drawers  is  un- 
necessary. Port  house  V.  Parker.,  1  Camp.  82. 
And  see  Jacaudy.  French,  12  East,  317. 

Where  Instmnient  ii  Imperfect] — A  vendee 
of  goods  gave  in  payment  an  instrument  pur- 1 
porting  to  be  a  bill,  but  it  was  written  on  a  paper 
which  had  not  affixed  to  it  a  sufficient  stamp.  It 
was  not  paid  by  the  acceptor,  but  the  vendor  (the 
indorsee  of.  the  bill)  did  not  give  any  notice  of 
dishonour  to  the  vendee,  who  was  the  indorser  : 
— Held,  that  the  instrument  being  of  no  value  ! 
for  want  of  a  sufficient  stamp,  notice  of  dishonour 


was  unnecessary.  Cvndy  v.  Marriott,  1  B.  Ac 
Ad.  696.  See  Plimiey  v.  Westley,  2  Bing.  N.  C. 
249  ;  2  Scott,  423  ;  1  Hodges,  324. 

Bra  wen  and  Aeeeptora  having  eaoM  Bankm.] 
— Persons  who  were  bankers  both  for  drawers  and 
i  acceptor,  and  had  received  the  bill  from  the 
I  drawers,  and  given  credit  for  it  in  an  account 
I  current  between  them,  before  the  bill  became  due 
'  received  directions  from  the  acceptor  to  stop  the 
payment  of  it  at  the  place  of  payment,  and  did  so 
;  accordingly  : — Held,  that  they  were  not  bound  to 
give  notice  of  this  circumstance  to  the  drawers,  bat 
upon  non-payment  of  the  bill  might  look  to  the 
drawers,  Notwithstanding  they  had  not  given  such 
notice ;  and  that  they  were  not  bound  to  apply  the 
money  of  the  acceptor  in  their  hands  in  discharge 
of  the  bill ;  but  if  the  drawers  had  become  bank- 
rupt, it  would  have  constituted  an  item  in  the 
account  between  them  and  the  bankers.     Crosse 
V.  Smith,  1  M.  &  S.  545. 

2.  By  a>t>  to  Whom. 

By  Agent.] — ^The  holder  may  take  advantage 
of  a  notice  oi  dishonour  given  by  any  party  who 
is  himself  liable  to  be  sued  on  the  biU,  and  would 
on  paying  it  be  entitled  to  reimbursement ;  pro- 
vided such  notice  is  given  in  sufficient  time  to 
maintain  the  action  if  that  partv  was  suing  on 
the  bill.  Harrison  v.  Byseoe,  15  M.  &  W.  231  ; 
15  L:  J..  Ex.  110  ;  10  Jar.  142. 

A  notice  of  dishonour  given  by  an  agent  need 
not  state  on  whose  behalf  it  is  given ;  and  if  the 
agent  through  mistake  states  it  to  be  given  or  be- 
'  half  of  a  wrong  party,  this  will  not  avoid  the 
notice,  but  only  place  the  party  giving  it  in  the 
same  situation  with  respect  to  him  to  whom  it  was 
j  given  as  if  the  representation  relative  to  the  person 
!  giving  the  notice  was  true.    lb. 
I      A  bill  was  placed  in  the  hands  of  an  agent  for 
■  the  purpose  of  receiving  pa^'ment : — Heltl,  that  be 
I  was  sufficiently  authorized  to  give  notice  of  dis- 
honour on  Whalf  of  the  holder.    JRoire  v.  Tipper. 
13  C.  B.  249  ;  22  L.  J.,  C.  P.  135  ;  17  Jur.  440. 

To  Agent.] — Semble,  that  if  a  man  makes 
another  his  agent  for  the  purpose  of  indorsing 
the  bill,  he  also  makes  him  his  agent  for  the 
purpt>se  of  receiving  notice  of  dishonour,  and 
that  a  notice  given  to  him  will  be  good.  I^rtk 
v.  r/*n/.<A,  2  M.  &  R.  359  :  8  B.  &  C.  387. 
I  A  foR'iini  bill,  which  had  been  protested 
agHinst  the  acceptor,  was  taken  by  the  notary's 
clerk,  with  the  notary's  ticket  attached  to  it, 
shewing  a  charge  for  acting  and  protesting,  to 
the  drawer's  place  of  business,  and  there  prxj- 
eented  to  the  drawer's  clerk  for  payment.  The 
drawer's  clerk  took  it  into  his  hiuid,  said  the 
drawer  was  out  and  had  left  no  orders  ;  thereupon 
the  notarv's  clerk  left  the  usual  notice  that  the 
bill  lay  at  his  office  for  payment.  In  an  action 
on  the  bill  against  the  drawer  ; — Held,  that  suffi- 
cient notice  of  dishonour  had  been  given  to  the 
drawer.     Vialt  v.  Michael.  30  L.  T.  453. 

I  To  Indoners.] — Indorsers  of  a  bUl  are  entitled 
to  have  actual  notice  of  dishonour  by  drawer  and 
acceptor.  Leeds  Banking  Company.  In  re,  Pranye. 
Ex  parte.  1  L.  R.,  Eq.  1  ;  35  L.  J.,  Ch.  33 ;  11 
Jur.,  N.  S.  920  ;  13  L.  T.  314 ;  14  W.  R.  43. 

One  who  without  consideration,  but  without 
fraud,  indorses  a  bill  in  which  both  the  holder 
and  acceptor  are  fictitious  persons,  is  entitled  to 
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notice  of  dishonour.    Leach  v.  Hewitt^  4  Taunt. 
731. 

To  Indorieei.]— The  holder  of  a  bill  may,  in 
an  action  against  the  drawer,  avail  himself  of  a 
notice  of  dishonour,  given  in  due  time  by  any 
party  to  the  bill,  who  at  the  time  of  giving  such 
notice  was  under  liability  to  him.  Lysaght  v. 
Bryant,  9  C.  B.  46  ;  19  L.  J.,  C.  P.  160 ;  2  C.  &  K. 
1016  ;  S.  P.,  Chapman  v.  Keane,  3  A.  &  E.  193  ; 
4  N.  &  M.  607. 

A  bill  was  indorsed  to  a  branch  of  the  National 
Provincial  Bank  of  England,  at  Portmadoc,  who 
sent  it  to  the  Pwllheli  branch  of  the  'same 
bank,  who  indorsed  it  to  the  head  establishment 
in  London  : — Held,  that  each  of  the  branch  banks 
was  to  be  considered  independent  indorsees,  and 
each  entitled  to  notice  of  dishonour.  Clode  v. 
Bayl&y,  12  M.  &  W.  61 ;  13  L.  J.,  Ex.  17  ;  7 
Jur.  1092. 

To  Drawer  who  has  beoomo  Baxikrupt]— It  is 
sufficient  for  the  holder  of  a  dishonoured  bill  to 
give  notice  of  dishonour  to  the  drawer  himself, 
even  though  before  the  dishonour  he  has  been 
adjudicated  a  bankrupt,  and  a  trustee  of  his 
property  has  been  appointed.  Bahei%  Ex  parte^ 
Bdlman,  In  re,  4  Ch.  D.  795  ;  46  L.  J.,  Bk.  60  ; 
36  L.  T.  339  ;  25  W.  R.  464— C.  A. 

To  Partner.] — Where  a  drawer  is  one  of  the 
partners  of  a  firm  by  which  it  is  accepted,  the 
notice  which  any  one  of  the  partners  of  the  firm 
receives  of  its  dishonour,  is  notice  sufficient  to 
bind  the  partner  who  is  the  drawer.  IlilU  v. 
Thorowgoodj  2  H.  &  W.  102  ;  S.  P.,  Porthause  v. 
Parker,  1  Camp.  82. 

To  Perton  not  a  Party  to  Bill.] — A  person 
who  is  a  stranger  to  the  transaction  by  not  being 
a  party  to  a  bill  or  note,  is  not  entitled  to  notice 
of  dishonour.  Swinyard  v.  Bowles,  5  M.  &  S. 
62 ;  8.  P.,  Warrington  v.  Furhor,  8  East,  242 ; 
6  Esp.  89. 

A.,  residing  at  New  York,  having  ordered  goods 
of  B.,  residing  at  Birmingham,  sent  to  B.,  on 
account  of  the  goods,  a  bill  drawn  by  C,  in  New 
York,  upon  D.,  in  London,  payable  to  the  order 
of  B.,  but  not  indorsed  by  A.  B.,  through  his 
bankers,  presented  the  bill  for  acceptance  to  D., 
who  refused  to  accept,  but  no  notice  of  the  non- 
acceptance  was  given  until  the  day  of  payment, 
when  the  bill  was  presented  for  payment,  and 
dishonoured.  C,  the  drawer,  became  bankrupt 
before  the  bill  reached  B.'s  hands,  and  never  hafi 
any  funds  in  the  hands  of  D.,  the  drawee,  to 
meet  the  bill.  In  an  action  by  B.  against  his 
bankers  for  neglecting  to  give  notice  of  the  non- 
acceptance  : — Held,  that  A.,  not  having  indorsed 
the  bill,  was  not  entitled  to  notice  of  dishonour, 
and  remained  liable  to  B.  for  the  amount  of  the 
goods ;  that  C,  the  drawer,  never  having  had 
any  funds  in  the  hands  of  D.,  the  drawee,  was 
likewise  not  entitled  to  notice  ;  and  therefore, 
that  B.  could  not  recover  the  full  amount  of  the 
bill,  but  only  such  damages  as  he  had  sustained 
by  being  delayed  in  pursuit  of  his  remedy  against 
the  drawer.  Van  Wart  v.  Woolley,  5  D.  &  R. 
374  ;  3  B.  &  C.  439  ;  R.  &  M.  4. 

To  Soretj.] — One  who  has  indorsed  a  bill  as 
surety  is  entitled  to  notice  of  its  dishonov 
'although  given  for  the  purpose  of  raising  funds 
for  a  company  in  which  he  (as  well  as  the  holder 


of  it)  is  a  shareholder.  Maltass  v.  Siddle,  6  C.  B., 
N.  S.  494  ;  28  L.  J.,  C.  P.  257  ;  5  Jur.,  N.  S. 
1169 ;  33  L.  T.,  0.  S.  124  ;  7  W.  R.  449. 

3.  SuppiciENCY  OP  Notice. 

Oenerally.] — A  notice  of  dishonour  should  at 
least  inform  the  party,  either  by  express  terms 
or  by  necessary  implication,  that  tne  bill  has 
been  dishonoured,  and  that  the  holder  looks  to 
him  for  payment  of  the  amount.  Solarte  v. 
Palmer,  5  M.  &  P.  475  ;  7  Ring.  530  ;  1  Tyr.  371  ; 
1  C.  &  J.  417— Ex.  Ch. ;  S,  a,  1  Bing.  N.  C.  194  ; 
1  Scott,  1,  in  H.  L. 

Therefore,  where  the  attorney  of  the  holder  of  a 
bill,  the  day  after  it  had  been  dishonoured,  sent  a 
letter  to  the  indorser,  stating  that  a  bill  for  683/., 
drawn  by  J.  K.  upon  D.,  J.  &  Co.,  bearing  the 
indorsement  of  the  person  to  whom  the  letter  was 
addressed,  had  been  put  into  the  hands  of  the 
attorney  by  the  holder,  with  directions  to  take 
legal  measures  for  the  recovery  thereof,  unless 
immediately  paid  to  the  attorney  : — Held,  not  to 
be  a  sufficient  notice  of  the  dishonour,  to  enable 
the  holder  to  recover  against  the  indorser  in  an 
action  upon  the  bill.    lb, 

A  notice  of  dishonour  should  shew  directly,  or 
by  necessary  implication,  first,  that  the  bill  has 
been  presented ;  secondly,  that  it  has  not  been 
paid ;  and  thirdly,  that  the  p&rty  to  whom  the 
notice  is  given  is  looked  to  for  payment.  East  v 
Smith,  2  B.  C.  Rep.  23  ;  4  D.  &  L.  744  ;  16  L.  J 
Q.  B.  292  ;  11  Jur.  412. 

After  the  bill  has  in  fact  been  dishonoured,  a 
notice  of  dishonour  given  by  a  party  to  the  bill 
in  terms  unequivocaUy  asserting  the  dishonour, 
is  vfldid,  although  the  party  giving  the  notice  had 
no  certain  knowledge  of  the  fact  of  dishonour. 
Jennifigs  v.  Roberts,  4  El.  &  BL  616 ;  24  L.  J., 
C.  P.  102;  1  Jur.,N.  S.  401. 

Holders  of  a  bill,  having  presented  it  for  pay- 
ment to  the  acceptor  without  effect,  gave  notice 
of  the  dishonour  to  the  drawers,  who  lived  at  a 
distance,  but  informed  them  at  the  same  time, 
that,  having  reason  to  believe  that  a  friend  of 
the  acceptor's  would  take  it,  up  in  a  few  days, 
they  would,  in  order  to  save  expense,  hold  the 
bill  till  the  latter  end  of  the  week,  unless  they 
heard  from  the  drawers  to  the  contrary  : — Held, 
that  such  notice  gave  the  holders  a  remedy  upon 
the  bill  against  the  drawers,  though  no  further 
notice  of  non-payment  was  given  to  them  at  the 
end  of  the  week.  Fu-rster  v.  Jurdison,  16  East, 
105. 

Form  of.] — The  holder  of  a  bill,  on  the  day 
after  it  became  due,  called  at  the  office  of  J., 
the  drawer,  and  on  being  told  that  he  was  en- 
gaged, wrote  on  a  scrap  of  paper,  and  sent  in  to 
him  the  following  notice  :  *'  B.  s  acceptance  to  J., 
500/.,  due  12th  January,  is  unpaid  ;  payment  to 
Robarts  &  Co.  is  requested  before  four  o'clock:" 
— Held,  that  the  notice  was  sufficient.  Paul  v. 
Joel,  4  H.  &  N.  355 ;  28  L.  J.,  Ex.  143  ;  6  Jur., N.  S. 
603  ;  32  L.  T.,  0.  S.  336  ;  7  W.  R.  287— Ex.  Ch. 

In  an  action  by  an  indorsee  against  an  indorser 
of  a  note,  the  following  letter  from  the  plaintiff 
to  the  defendant  is  an  insufficient  notice  : — ^'  This 
is  to  inform  you  that  the  bill  I  took  of  you, 
16/.  2s,  6(2.,  is  not  took  up,  and  4«.  ^d.  expense, 
and  the  money  I  must  pay  immediately.  My 
son  will  be  in  London  on  Friday  morning.** 
Messenger  v.  Southey,  1  M.  &  G.  76  ;  8  D.  P.  C. 
694  ;  1  Scott,  N.  R.  180. 
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A  notice  of  dishonour  of  a  note  in  the  following 
words  : — "  Sir,  I  am  desired  by  Mr.  H.  to  give 
you  notice  that  a  promissory  note,  dated  August 
the  10th,  1835,  made  by  S.  T.  for  99/.  18.«.,  pay- 
able to  your  order  two  months  after  date,  became 
due  yesterday,  and  has  been  returned  unpaid ; 
and  I  have  to  request  that  you  will  please  remit 
\he  amount  thereof,  with  1*.  6d.  noting,  free  of 
postage,  by  return  of  post,"  is  sufficient.  Uedger 
V.  Steavenson,  2  M.  &  W.  799 ;  M.  &  H.  176 ;  1 
Jur.  989. 

The  following  is  a  sufficient  notice  to  the 
drawer : — "  Your  bill  drawn  on  T.  T.,  and  ac- 
cepted by  him,  is  this  day  returned  with  charges, 
to  which  we  request  your  immediate  attention." 
Gruge&n  v.  Smith,  2  N.  &  P.  303;  6  A.  &  E.  499 ; 
W.,  W.  &  D.  516. 

"  The  note  for  200/.,  drawn  by  H.  H.,  dated  the 
18th  July  last,  payable  three  months  jifter  date, 
and  indorsed  by  you,  became  due  yesterday,  and 
is  returned  to  me  unpaid.  I  therefore  request 
you  will  let  me  have  the  amount  forth\\ith,"  is 
not  sufficient  notice.  B&idton  v.  Welch,  3  Bing. 
N.  C.  688 ;  4  Scott,  425  ;  3  Hodges,  77 ;  1  Jur. 
263. 

Notic6  by  holder  to  indorser  of  the  dishonour 
of  a  bill  by  acceptor  in  these  terms  : — "  Messrs. 
H.  are  surprised  to  hear  that  Messrs.  Q.'s  bill  was 
returned  to  the  folder  unpaid,"  followed  by  a 
visit  from  the  indorser  to  the  holder  on  the  same 
day,  in  which  he  expressed  his  regret,  and 
promised  that  he  would  write  to  the  other 
parties,  by  whom,  or  by  himself,  the  bill  should 
be  paid,  is  sufficient  to  render  him  liable. 
Uoulditch  V.  Cauty,  4  Bing.  N.  C.  411  ;  6  Scott, 
209;  1  Am.  162. 

Notices  of  dishonour  in  the  following  words  : 
— **  This  is  to  give  you  notice,  that  a  bill  drawn 
by  you,  and  accepted  by  Josiah  Bateman,  for 
47/.  18*.  9<f.,  due  July  19th,  1835,  is  unpaid,  and 
lies  due  at  Mr.  Furze's,  66,  Fleet  Street."  "  A 
bill  for  29/.  17*.  3rf.,  drawn  by  Ward  on  Hunt, 
due  yesterday,  is  unpaid  ;  and  I  am  sorry  to  say, 
the  person  at  whose  house  it  is  made  payable 
don't  speak  very  favourably  of  the  acceptor's 
punctuality.  I  should  like  to  see  you  upon  it 
to-day.'  ** William  Howard's  acceptance  for 
21/.  4*.  id. J  due  on  Saturday,  is  unpaid  ;  he  has 
promised  to  pay  it  in  a  week  or  ten  days.  I  shall 
be  glad  to  see  you  upon  it  as  early  as  {Kjssible ; " 
are  insufficient.  Furze  v.  Sliarwood,  2  G.  <k  D. 
116;  2  Q.  B.  388;  6  Jur.  554. 

But  a  notice  as  follows  : — "  I  hereby  give  you 
notice,  that  a  bill  of  exchange  for  50/.  at  three 
months  after  date,  by  A.  upon  and  accepted  by 
B.,  and  indorsed  by  you,  lies  at  A:c.,  dishonoured," 
is  sufficient,  without  any  further  intimation  that 
the  plaintiff  looked  to  the  defendant  for  payment. 
King  v.  BickUy,  2  Q.  B.  419  ;  6  Jur.  582. 

So  a  notice  as  follows  : — "  Your  draft  upon  C. 
for  50/.,  due  3rd  March,  is  returned  to  us  unpaid, 
and  if  not  taken  up  this  day,  pmceedings  will  be 
taken  against  you  for  the  recovery  thereof,"  is 
sufficient.  Robson  v.  Curlewis,  2  Q.  B.  421  ;  3 
G.  &  D.  69  ;  Car.  &  M.  378. 

The  following  letter  from  indorsee  to  indorser 
is  a  good  notice  : — '*  We  beg  to  inform  you  that 
your  indorsement  of  J.  O.'s  acceptance  of  40/., 
due  the  17th  June,  1842,  remains  due,  with 
Interest  and  expenses,  as  also  other  bills,  and  to 
which  we  request  yonr  immediate  attention. 
B.  &  Co."  Bailey  v.  Porter,  14  M.  &  W.  44  ;  14 
L.  J.,  Ex.  244. 

So;  '*  We  beg  to  acquaint  you  with  the  ijon- 


payment  of  W.  M.'s  acceptance  to  J.  W.'s  draft 
of  29th  December  last,  at  four  months,  50/., 
amounting  with  expenses  to  50/.  5*.  \d,,  which 
remit  us  in  course  of  post  without  fail,  or  pay  to 
Messrs.  E."  Everard  v.  Watson,  1  El.  &  BL  801 ; 
22  L.  J.,  Q.  B.  222  ;  17  Jur.  762. 

It  is  sufficient  notice  of  dishonour  to  the  in^ 
dorser  of  a  note  if  a  person  acting  for  the  bolder 
informs  him  that  the  note  has  been  presented 
and  dishonoured,  though  he  does  not  add  that  the 
indorser  will  be  looked  to  for  payment,  and 
though  at  the  time  of  such  notice  he  inquires  of 
the  indorser  where  the  maker  resides.  Chard  y. 
FojT,  14  Q.  B.  200  ;  13  Jur.  960. 

A  notice  of  dishonour  given  by  the  holder  of  a 
bill  need  not  inform  the  fjarty  addressed  that  the 
holder  looks  to  him  for  payment.  Furze  v.  Shar- 
wood,  2  G.  &  D.  116  ;  2  Q.  B.  388  ;  6  Jur.  554  ; 
S.  P.,  Mkrs  V.  Brown,  11  M.  &  W.  372  ;  12  L.  J., 
Ex.  290. 

But  it  must  inform  him  that  the  bill  has  been 
presented  to  the  acceptor.    Ih, 

Xere  Demand  of  Xonoy.] — It  is  not  sufficient 
for  the  letter  merely  to  demand  the  money  of 
the  drawer,  and  leave  him  to  infer  from  that 
circumstance  that  the  bill  has  been  dishonoured. 
Hartley  v.  Case,  6  D.  &  R.  505  ;  4  B.  &  C.  339  ; 
1  C.  &  ?.  555. 

Presentment  of  Bill  not  Xentioned.] — A  notice 

that  a  bill ''  has  been  dishonoared  "  is  sufficient, 
although  it  does  not  state  that  the  bUl  has  been 
presented.     Stocken  v.  Collins,  9  C.  &  P.  653. 

The  words  "  returned,"  "  dishonoured,"  and 
"  come  back  with  notarial  charges,"  imply  that 
a  bill  has  been  presented  and  refused  payment. 
Strange  v.  Price,  2  P.  &  1).  278  ;  10  A.  &  E.  125; 
3  Jur.  361. 

ITniigned.] — The  following  notice  was  sent  to 
a  drawer: — "5th  January,  1847.  I  am  the 
holder  of  a  bill  drawn  by  you  on  L.  Mendelssohn 
for  98/.  lo8.,  which  became  due  yesterday,  and  is 
unpaid ;  and  I  have  to  state,  that,  unless  the 
same  is  paid  to  me  immediately,  1  shall  take 
proceedings  against  you  without  delay  for  the 
amount."  At  the  foot  was  added,  "  noting,  5*." 
There  was  no  signature  to  the  notice,  but  the 
person  who  delivered  it  informed  the  drawer 
from  whom  it  came : — Held,  that  this  notice 
conveyed  sufficient  intimation  to  the  drawer  that 
the  bill  had  been  presented  and  dishonoured, 
and  that  the  holder  looked  to  him  for  payment. 
Armstrong  v.  Christ iani,  5  C.  B.  687  ;  17  L.  J., 
C.  P.  181. 

A  bank  being  indorsee  of  a  bill,  a  notice  of  dis- 
honour, headed  with  the  name  of  the  bank,  is 
sufficient,  though  it  has  no  signature  at  the  foot. 
Maxwrll  V.  Brain,  10  Jur.,  N.  S.  777  ;  10  L.  T. 
301  ;  12  W.  R.  688. 

Hot  Shewing  on  whose  Behalf.] — A  bill,  in- 
dorsed in  blank,  was  left  by  the  indorsee  at  the 
office  of  R.,  an  attorney,  to  be  presented  by  him. 
On  being  presented  by  R.  it  was  dishonoured. 
R.  wrote  to  the  drawer  on  the  following  day, 
describing  the  bill,  and  stating  that  it  was  dis- 
honoured, and  subscribed  his  name  and  residence 
to  the  letter : — Held,  a  safficient  notice  of  dis- 
honour, though  he  did  not  state  on  whose  behalf 
he  applied,  or  where  the  bill  was  lying.  Wood' 
thorpe  V.  Lawes,  2  M.  &  W.  109 ;  2  Gale, 
193. 


that  tbe  bill  has  not  been  paid.  It  is  sumcicnt 
if  the  fact  is  stated  in  such  terms  tbat  men  of 
busiuesa  may  reasonably  infer  tbat  it  baa  not 
bi-en  paid.  Saia  t.  Grrgara,  14  L.  T.  GOl  ;  14 
W.  R.  815. 

ForaigiL   Bill— FratMt   not    KMiUoned.]  — 

Though  a  foreign  bill  must  be  presented  by  a 
notary  public  and  protested,  to  render  tbo  drawer 
liable,  notice  to  the  drawer  that  tbc  bill  haa 
been  -duly  presented  (or  payment  and  dis- 
honoured," is  anffieient  without  specific  notice  of 
protest.  Loii'e»ihal,  Kx  parte,  Lnwesthal,  In 
re.  9  L.  E.,  Ch.  5'Jl ;  4a  L,  J.,  Bk.  83  ;  30  L.T. 


BUI  diihononred  AbrMut.!— When  an  English 
bill  is  dishonoured  abroad,  it  is  not  always 
Deccssary  to  give  the  notice  of  dishonour  reijui red 
by  the  law  of  England  ;  the  notiee  of  dishonour 
JH  such  notice  fts  can  be  reasonably  required. 
IlirKhJkld  v,  Smjlk,  I  L.  R.,  C.  P.  31U  ;  35 
L.  J.,  C.  P.  177  ;  12  Jur.,  N.  S.  523  ;  U  L.  T. 
8S6  ;  14  W.  R.  455  ;  1  H.  &  R.  2S4. 

A  bill  was  drawn  in  England  payable  to  the 
drawer's  order,  directed  lo  and  accepttil  by  tbc 
drawee  in  France,  payable  in  France,  and  was 
indorsed  by  the  drawer  in  blank  and  delivereil  to 
the  dcfen^nt  in  England,  and  by  him  indotaed 
in  blank  and  delivered  to  the  plaintiff  in  Eng- 
land, who  indorsed  and  delivered  it  to  B.  in 
France,  where  it  was  duly  prescntud  and  dis- 
honoured:— Held,  that,  in  an  action  uti  the  bill 
in  England,  against  an  indoiser  indorsing  in 
England,  notice  at  dishonour  good  according  to 
the  law  of  France  was  due  notice  of  dishonour 
according  to  the  law  of  England,     lb. 

Kiiduoriplioii  of  iDitmmcut.J — A  notice  of 
dishonour  is  not  vitiated  by  a  misdescription  of 
the  bill  which  could  not  mislead  the  party  re- 
cei Ting  the  notiee  in  respect  of  the  bill  iotcnded. 
Jinnuage  t.  Vaughan,  9  Q.  B.  608  ;  16  L.  J., 
g.  B.  10  ;  10  Jar.  982. 

Therefore,  a  notice  to  the  drawer  describing 
the'  bill  correctly  aa  to  dale,  amount  and  parties, 
lint  stating  it  to  be  payable  at  the  London  and 
Westminster  Bank,  whereas  it  was  made  payable 
at  the  London  Joint  Stock  Bank,  and  there  was 
no  evidence  that  the  drawer  had  been  in  fact 
misled  thereby,  is  sufficient.     /*. 

In  an  action  by  first  indoreee  against  drawer, 
in  order  ta  prove  notice  of  dishonour,  a  letter 
from  tbc  plaintiff  to  the  defendant  stating  the 
fact,  but  erroneously  describing  the  defendant 
as  acceptor  and  the  acceptor  ns  dmwcr.  ia  a  suffi- 
cient notice,  JHcllerih  v.  Ilippcit,  7  Ei.  578  ; 
21  L.  J„  Ei.  232  ;  16  Jur.  366. 

A  bill  having  been  dishonoured,  a  person  from 
the  holder  went  in  due  time  to  the  residence  of 
the  drawer,  and  there  left  his  own  card  and 
address,  indorsed  "  Bill  for  301.,  drawn  by  S.  on 
■\V.,  diehonourod,  lies  due  as  on  the  other  side." 
The  bill  was  not  lying  there,  but  at  the  residence 
of  the  holder,  who  had  other  bill  transactions 
with  the  drawer  : — Held,  a  auflicient  notiee. 
Howtandt  V.  Springetl,  U  M.  *  W.  7  ;  14  L,  J., 
Fj.  227  ;  9  Jur.  356. 

A  bill  having  been  drawn  upon  A.  was  ac- 
cepted by  him,  and  was  atterwarda  indoised  by 
tht  drawer  to  the  plaintiffa,  who  indorsed  it  to 
the  Birmingham  and  Midland  Counties  Bank, 


the  bank,  who  gave  notice  lo  the  plaintiffs,  one 
of  whom  wrote  the  following  letter  lo  the 
drawer  : — '■  Dear  Sir, — To  my  surprise  I  have 
received  an  intimation  from  the  Birmingham 
and  Midland  Coitntiea  Bank,  that  your  draft  on 
A.  is  diahonoured,  and  I  have  requested  them  to 
proceed  on  the  same  :" — Held,  that  if  there  was 
more  than  one  bill  to  which  the  letter  conld 
apply,  it  lay  upon  the  defendant  to  prove  that 
fact,  in  orier  to  shew  its  uncertainty,  Ulirlton 
V.  UraUhwaite.  7  M.  &  W.  436  ;  5  Jur.  28. 

To  prove  notice  of  dishonour  of  a  bill  for  R3f., 
dated  ISlh  of  Dec.,  1842,  evidence  was  given 
that  a  letter  was  sent  to  the  defendant  asking 
payment  of  53i.  6*.  ed.,  "dueonyoardishonoiirea 
note  dated  19th  of  Dee.  lost;  " — Held,  sufficient, 
althoi^h  the  instrument  dishonoured  was  a  bill, 
and  not  a  note,  and  was  for  5U.,  and  not  for 
ii'il.  Gt.  6J.,  unless  it  apimarvd  that  there  was 
some  other  instrument  to  which  the  notice  conld 
apply ;  and  the  proof  of  the  existence  of  such 
other  instrument  lay  on  the  defendant,  fitoeli- 
tuan  V.  Parr.  1  C.  *  K.  41  ;  11  M.  &  W.  809  ;  12 
L.  J.,  Ex.  415  ;  7  Jur.  886. 

When  in  a  notice  the  name  of  the  acceptor 
was  wrongly  stated,  but  the  notice  was  correct 
in  other  respects :— Held,  that  it  was  a  question 
for  the  jury  whether  the  defendant  was  thereby 
deceived,  and  that  being  fonnd  in  the  negative, 
that  the  verdict  should  be  entered  tor  the  plain- 
tiff.   Ifarjniiaa  v.  Child,  1  F.  k  F.  C52, 

4.  Where  Given. 
Bill  indoTisd  Ahroad— HotlDe  givn  at  In- 
d.ari«r'i  Beridanoa  in  England,] — Where  a  bill 
in  indorsed  abroad,  yet  if  the  usual  residence  of 
the  indoraer  ia  in  England,  and  his  absence  only 
temporary,  notice  of  the  non-jiaymcnt  ot  the 
bill  given  at  his  usual  place  of  residence  is  suffi- 
cient.    Crvmwi'll  V.  Ihjmon,  2  Esp.  611. 

B7  letter  addrtawd  ■>  London  "  when  Bill 
dmllarlj  Dated.]— Where  a  party  drew  a  bill, 
dating  it  generally  "  London,''  on  a  party  also 
resident  in  London,  whose  address  waa  stated  in 
the  bill :— Held,  that  proof  thata  letter,  contain- 
ing notice  of  dishonour,  was  put  into  the  post- 
oftlce,  addressed  to  the  drawer  at  "  London," 
WHS  evidence  to  go  to  the  jury  that  he  had  due 
notiee  of  dishonour.  Clarke  t.  Sharve,  3  M.  j: 
W.  166  ;  1  H.  &  H.  35. 

A  bill  was  drawn  dated  "  London,"  but  not 
otherwise  giving  the  address  of  the  drawer.  It 
was  directed  to  and  accejited  by  '■  Captain 
Barron,  27,  Ijavile  Row."  In  an  action  by  an 
indoracc  against  the  drawer  on  an  issue  denying 


"  London."  The  drawer  gave  evidence  that  he 
hnd  not  received  the  letter,  that  he  was  a  clerk 
in  the  Admiralty  and  lived  at  Chelsea,  and  that 
this  might  have  been  ascertain td  by  inquiry  of 
the  acceptor,  who  was  his  brother.  No  such 
inquiry  had  ever  been  made : — Held,  that  the 
fact  that  the  holder  had  sent  a  letter  to  the  de- 
fendant addressed  as  he  bad  dated  the  bill  was 
evidence  on  which  a  jury  would  be  warranted  in 
finding  that  doe  diligence  had  been  used  to  give 
notice  of  dishonour,  though  no  inquiry  had  been 
made  of  the  acceptor.  BarimtttT  1.  Barron,  17 
y.  B,  828  ;  21  L.  J„  Q.  B.  136  ;  IS  Jur.  314. 
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To  Goimtmg-hoiise.] — Sending  a  verbal  notice 
of  dishonour  to  a  merchant  s  counting-house  is 
sufficient;  and  if  no  person  is  there  in  the 
ordinary  hours  of  business,  it  is  not  necessary  to 
leave  or  send  a  written  one.  Ooldsmith  v. 
Slafid,  Bayl.  Bills,  224. 

A  notice  given  at  the  counting-house  of  a  mer- 
chant or  manufacturer,  between  the  hours  of  six 
and  seven  in  the  evening,  is  not  too  late.  Ban- 
croft V.  Hall  J  Holt,  476. 

Notice  to  the  drawers  by  sending  to  their  count- 
ing-house, during  the  hours  of  business,  on  two 
successive  days,  knocking  there,  and  making 
noise  sufficient  to  be  heard  by  persons  within, 
and  waiting  there  several  minutes,  the  inner  door 
of  the  counting-house  being  locked,  is  sufficient, 
without  leaving  a  notice  in  writing,  or  sending  by 
the  post,  though  some  of  the  drawers  live  at  a 
small  distance  from  the  place.  Croise  v.  Smithy 
1  M.  &  6. 546. 

To  House  where  Defendant  Lodged.] — ^A  copy 
of  a  letter,  containing  notice  of  dishonour  of  a 
bill,  delivered'  at  the  house  in  which  the  de- 
fendant lodged,  is  sufficient  notice.  Stedman  v. 
Oooch^  1  Esp.  4. 


By  Letter  imperfectly  Addressed.] — A 


holder  of  a  bill  having  asked  the  acceptor  on  the 
last  of  the  days  of  grace  if  he  was  going  to  pay 
the  bill,  was  told  by  him  that  the  drawer  would 
pay  it,  and  that  he  had  not  a  shilling.  The 
holder  did  not  formally  present  the  bill  to  the 
acceptor,  but  sent  on  the  same  day,  by  ()06t,  a 
notice  to  the  drawer  that  the  bill  was  not  paid, 
which  notice  was  addressed  to  the  drawer  at 
'^  Edwards-street,  Hampstead-road ;  "  he  had  a 
lodging  at  28,  Edwardis-street,  but  the  notice 
never  reached  him.  The  ■  bill  was  dated  from 
"  London  "  only  : — Held,  that  there  was  no  im- 
pediment to  the  action,  either  for  a  want  of  a 
sufficient  presentment  for  payment  or  a  sufficient 
notice  of  dishonour.  RenwicU  v.  THghe,  8  W.  R. 
391. 

At  Banking-house  where  Bill  made  Payable.] 

— Presentation  at  the  banking-house  where  a  bill 
was  made  payable  "  in  case  of  need  "  by  the  in- 
dorsers,  is  not  notice  of  dishonour  to  the  indorsers. 
Leeds  Banking  Company^  In  7v,  PrangCy  Ex 
parte,  1  L.  R.  Eq.  1  ;  35  L.  J.,  Ch.  33  ;  11  Jur., 
N.  S.  920  ;  13  L.  T.  314  ;  14  W.  R.  43. 

At  Place  which  Defendant  has  held  out  as  his 
Place  of  Business.] — A  bill  for  the  amount  of 
goods  supplied  to  a  company  by  the  plaintiff 
was  accepted  by  the  manager  for  the  company, 
and  indorsed  by  two  directors  as  sureties.  The 
company  soon  after  became  embarrassed,  and  was 
in  tne  course  of  being  wound  up  when  the  bill 
became  due.  The  bill  was  dishonoured,  and 
notice  of  dishonour  was  sent  to  the  defendant, 
one  of  the  indorsers,  addressed  to  the  office  of  the 
company,  which  did  not  reach  him  in  due  time. 
The  plaintiff  made  inquiries  as  to  his  address, 
but  not  at  the  office  of  the  company.  The  jury  found 
than  he  had  done  all  that  he  reasonably  could  do 
for  the  purpose  of  finding  out  the  address  of  the 
defendant : — Held,  that  the  notice  of  dishonour 
was  sufficient,  as  the  defendant  must  be  taken  to 
have  held  out  the  office  of  the  company  as  his 
place  of  business  for  that  transaction.  Berridge 
V.  Fitzgerald,  4  L.  R.,  Q.  B.  639  ;  38  L.  J.,  Q.  B., 
335  ;  10  B.  &  S.  668. 


5.  TBA17SMIS8ION  BT  P06T. 

Inland  Bills— When  Postage  actually  Proved.] 
— Notice  of  dishonour  is  sufficiently  given  by 
proving  that  a  letter  was  r^ularly  put  into  the 
post,  informing  the  party  of  the  fact.  Knfh 
V.  Weston,  3  Esp.  54. 

And  putting  a  letter  in  the  post-office  to  the 
indorser  in  proper  time,  informing  him  that  the 
maker  had  not  paid  a  note  when  due,  is  sufficient 
evidence  of  notice  to  the  indorser.  Saunderson 
V.  Judge,  2  H.  Bl.  509. 

In  an  action  by  indorsee  against  drawer,  it  is 
enough  to  shew,  to  the  satisfaction  of  the  joiy, 
that  the  letter  containing  the  notice  of  dishonoor 
was  posted  in  such  time  as  that,  by  the  due  and 
usual  course  of  the  post,  it  would  be  delivered  on 
the  proper  day.  Stocken  v.  CoUin,  7  M.  &  W. 
516  ;  9  C.  &  P.  653. 

The  post-office  mark  is  not  conclusive  of  the 
time  when  a  letter  is  posted.    lb. 

In  an  action  against  indorser,  issue  was  joined 
as  to  notice  of  dishonour.  A  letter  containing 
the  notice  was  put  into  the  post  on  the  day  on 
which  the  action  was  commended,  and  by  the 
routine  of  the  poet-office  would  reach  the  de- 
fendant between  four  and  five  o'clock  in  the  after- 
noon of  that  day.  No  further  evidence  was 
given  as  to  the  time  of  notice.  The  offioes  of  the 
court  were  open  only  till  five  in  the  afternoon  of 
the  day  in  question  : — Held,  that  the  plaintiff 
mtist  fail,  it  lying  on  him  to  shew  that  the  right 
of  action  was  complete  before  the  suit  was  com- 
menced. Castrique  v.  Bemaho,  6  Q.  B.  498  ;  14 
L.  J.,  Q.  B.  3  ;  9  Jur.  130. 

A  notice  of  dishonour  posted  by  the  holder  on 
the  day  on  which  he  is  bound  to  give  such  notice 
is  good,  although  by  the  mistake  at  the  post-offioe 
it  is  not  delivered  to  the  party  entitled  to  such 
notice  until  some  time  afterwards.  Woodcock  v. 
Hiruld^orth,  16  M.  &  W.  124  ;  16  L.  J.,  Ex.  49  ; 
S.  P.,  Dohree  v.  Eastwood,  3  C.  &  P.  250. 

Where  notice  of  dishonour  by  the  acceptor  in 
London  was  sent  by  the  post  to  the  holder  in 
Manchester,  where  the  letter  was  delivered  out 
between  eight  and  nine  in  the  morning,  and  the 
post  went  out  for  Liverpool,  where  the  drawer 
lived,  between  twelve  and  one,  and  the  holder 
did  not  send  notice  to  the  drawer  by  the  post 
either  of  the  same  day  or  the  next,  but  sent  it  in 
a  letter  by  a  private  person  on  the  latter  day, 
who  did  not  deliver  it  to  the  drawer  till  two 
hours  after  the  post  delivery,  and  only  about  one 
hour  before  the  post  left  Liverpool  for  London  : 
— Held,  that  at  all  events  the  holder  had  made 
the  bill  his  own  by  his  laches,  and  that  he  should 
have  written  by  the  post  of  the  next  day  after 
notice  received  by  him.  Darbishire  v.  Parker, 
6  East,  3  ;  1  Smith,  195. 


Kiftake  of  Poftmaster.] — Where  a  post- 


master agrees  to  deliver  letters  in  a  particular 
mode,  and  by  mistake  omits  to  deliver  one  for 
two  days,  which  contains  a  jetumed  bill,  he  is 
not  liable  in  damages  for  the  amount  of  the  bill, 
if  the  plaintiff  could  give  notice  of  dishonour  in 
time,  by  sending  a  special  messenger  for  that 
purpose,  though  he  might  be  too  late  to  do  so  by 
post.    Hordem  v.  Dalton,  1  G.  &  P.  181. 


-When  Postage  cannot  be  directly  ProTed«] 


— But  it  is  not  siifficient  primft  facie  evidence  d 
a  letter  being  sent  by  the  post,  that  it  was 
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written  by  a  merchant  in  his  counting-house, 
and  pat  upon  a  table  for  the  purpose  of  being 
carried  thence  to  the  post-office,  and  that,  by  the 
course  of  business  in  the  counting-house,  all 
letters  deposited  on  this  table  were  carried  to  the 
post-office  by  a  porter,  ffethcrinffton  v.  Kemp^ 
4  Camp.  193.  And  see  Toovy  v.  William*^  VL  k 
M.  123. 

But  if  the  porter  had  been  called,  and  he  had 
said  that  although  he  had  no  recollection  of  the 
letter  in  question,  he  invariably  carried  to  the 
post-office  all  the  letters  found  upon  the  table, 
that  might  have  done  ;  but  mere  general  evidence 
of  the  course  of  business  in  the  counting-house  is 
not  sufficient.    Ih. 

The  plainti^Ts  clerk  proved  that  the  letter 
giving  notice  of  the  dishonour  of  a  bill  was 
copied  by  him  on  the  Monday  into  a  book  kept 
for  that  purpose  ;  and  said,  that  by  the  course  of 
business  at  their  house,  all  letters  copied  into 
that  book  were  sent  to  the  post-office  in  the  even- 
ing of  the  day  on  which  they  were  so  copied, 
but  that  he  himself  did  not  carry  the  letter  in 
question  to  the  post,  it  being  the  duty  of  one  of 
tiie  other  clerks-  to  do  so  : — Held,  not  sufficient 
evidence  that  the  letter  was  sent.  Hawker  v. 
Salter,  4  Bing.  715 ;  1  M.  &  P.  750. 

Foreign  BilliJ— -It  is  sufficient  if  notice  of  a 
bill  drawn  in  England  on  a  person  in  the  East 
Indies,  being  dishonoured,  is  sent  to  England  by 
the  first  direct  and  regular  mode  of  conveyance, 
whether  it  is  by  an  English  or  a  foreign  ship  ; 
the  holder  is  not  bound  to  send  sach  notice  by 
the  accidental,  though  earlier  conveyance  of  a 
foreign  ship,  not  destined  to  this  country.  Muil- 
maiiY.  D'Bugino,  2  H.  Bl.  565. 

6.  Within  what  Time. 

What  iji  a  Seasonable  Time.]— What  will  be 
deemed  a  reasonable  time  for  notice  of  dis- 
honour, must  depend  upon  the  circumstances  of 
the  case,  and  is  a  question  of  law  arising  out  of 
the  facts.  Tindal  v.  Brov>n,  1  T.  R.  167 ;  2  T. 
R.  186. 

Although  it  was  at  one  time  doubtful  whether 
the  question  of  reasonable  notice  was  not  a  ques- 
tion of  fact  to  be  submitted  to  the  jury  under  all 
the  circumstances  of  the  case.  Milton  v.  Shep- 
herd, 6  East,  14,  n. ;  S.  P.,  Hopes  ▼.  Alder,  6 
East,  16. 

The  general  rule  as  to  what  will  be  a  reason- 
able notice  seems  to  be,  that,  with  respect  to 
persons  living  in  the  same  town,  the  notice  must 
be  given  by  the  next  day.  Darbhh  ire  v.  ParJwr, 
6  East,  3  ;  1  Smith,  196;  5.  P.,  Smithy,  Mullett, 
2  Camp.  208. 

And  with  regard  to  persons  living  at  different 
places,  that  a  party,  in  order  to  avoid  laches, 
mast  give  notice  by  the  next  post — which  does 
not  mean  the  next  possible  post,  but  the  next 
p>o6t  at  which  it  would  be  reasonably  practicable 
to  give  notice.  WUliams  v.  Smith,  2  B.  &  A. 
496. 

A  bill  indorsed  in  blank,  and  deposited  by  the 
holder  with  his  bankers,  became  due  on  Satur- 
day, and  was  presented  for  payment  about  two 
o'clock  on  that  day  ;  payment  being  refused,  the 
bill  was  noted  and  again  presented  between  nine 
and  ten  in  the  evening  by  a  notary  :  on  Monday. 
the  bankers  informed  the  holder  that  the  bill 
was  dishonoured,  who  on  Tuesday  about  noon 
gave  notice  to  the  indorser ;  the  holder  lived  at 


Enightsbridge,  and  the  indorser  in  Tottenham- 
court  Road  : — Held,  that  this  notice  was  sufficient 
to  entitle  the  holder  to  recover  against  the  in- 
dorser.    Hoynei  v.  Birks,  3  B.  &  P.  599. 

Notice  of  non-payment  given  by  an  indorsee, 
living  in  Holbom,  to  an  indorser  living  at 
Islington,  by  nine  on  the  night  of  the  day  follow- 
ing the  day  on  which  the  indorsee  knew  it,  is 
reasonable  notice.  JaTnegony.Swinton,  2  Taunt. 
224  ;  2  Camp.  373. 

The  holder  of  a  bill  received  due  notice  of 
dishonour,  and  wrote  a  letter  the  same  day  to«the 
indorser,  stating  the  fact,  but  the  letter  was  not 
received  till  the  following  day  : — Held,  a  suffi- 
cient notice  to  the  indorser.  Poole  v.  Dicas,  1 
Scott,  600  ;  1  Hodges,  162. 

Indorsee  of  a  note,  the  day  after  it  had  been 
dishonoured,  wrote  to  the  payee  and  indorser, 
who  lived  in  the  same  city,  a  letter  containing  a 
notice  of  dishonour,  which  letter  was  put  into 
the  twopenny  post  before  8  p.m.  on  that  day, 
but  was  not  delivered  till  the  day  after,  of  which 
it  bore  the  postmark  8  A.M.  : — Held,  that  the 
notice  was  not  in  time.  Edmonds  v.  Cates,  2 
Jur.  183. 

Upon  a  biU  being  dishonoured,  A.  paid  the 
same  for  the  honour  of  one  of  the  indorsees,  resi- 
dent abroad,  and  communicated  with  him  in  due 
course  of  post,  before  giving  notice  of  dishonour 
to  the  drawer.  In  an  action  by  A.  against  the 
drawer  : — Held,  that  the  notice  of  dishonour  was 
given  in  time.  Ooodhall  v.  PolhUl,  1  C.  B. 
233 ;  14  L.  J.,  C.  P.  146  ;  9  Jur.  554. 

A  bill  drawn  by  the  defendant  was  indorsed 
by  him  to  S.  &  Co.,  who  carried  on  business  in 
partnership  at  Smethwick,  four  miles  from  Bir- 
mingham, by  them  to  the  Birmingham  and  Mid- 
land Counties  Bank,  and  by  them  to  W.  It 
became  due  on  the  17th  August,  and  was  dis- 
honoured. On  the  18th,  W.  returned  it  to  the 
bank  at  Birmingham,  who  received  it  on  the 
19th.  S.  had  previously  given  directions  at 
the  bank  that  all  communications  for  his  firm 
should  be  made  to  him  at  Tremadoc,  in  Carnar- 
vonshire (in  which  neighbourhood  he  was  en- 
gaged in  mining  concerns).  The  bank  accoi*d- 
ingly,  on  the  20th  August,  sent  notice  of  dis- 
honour by  post  to  S.  at  Tremadoc,  which  he 
received  there  on  the  2l8t,  and  by  the  post  of  the 
22nd  he  sent  notice  to  the  defendant : — Held, 
that  the  notice  to  S.  &  Co.,  and  therefore  that 
to  the  defendant,  was  duly  given.  Shelto?i  v. 
Braithwaite,  8  M.  &  W.  252. 

The  holder,  in  order  to  charge  an  earlier  party 
to  a  bill  by  notice  of  dishonour  from  himself, 
must  send  him  the  notice  as  promptly  as  if  to  his 
own  immediate  indorser.  Rowe  v.  Tipper,  22 
L.  J.,  C.  P.  136 ;  17  Jur.  440 ;  13  C.  B.  249. 

A  bill  indorsed  by  A.  to  B.,  and  by  B.  to  C, 
became  due  on  Saturday,  November  16th,  and 
was  presented,  and  dishonoured.  C.  gave  notice 
of  dishonour  to  B.  on  Monday,  the  17th,  and  to 
A.  on  the  following  day ;  B.  having  given  no 
notice.  In  an  action  by  C.  against  A.  : — Held, 
that  the  notice  was  too  late.     lb. 

The  law  that  one  clear  day  is  to  be  allowed  for 
each  step  in  communications  between  parties  in 
dealing  with  bills,  cannot  be  extended,  so  as  to 
allow  any  further  time  for  communications  be- 
tween an  agent  and  his  principal  in  reference  to 
any  step.  Leeds  Banking  Company,  In  re,  Prance, 
Ex  parte,  1  L.  R.,  Eq.  1  ;  35  L.  J.,  Ch.  33  ;  11 
Jur.,  N.  S.  920 ;  13  L.  T.  314  ;  14  W.  R.  43. 

The  holders  of  a  bill,  through  their  agents  in 
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London,"pre8ented  it  at  the  bank  at  which  it  was 
made  payable  by  the  acceptor  ;  and  it  being  dis- 
honoured, they  further  presented  it  at  the  bank  at 
which  it  had  been  indorsed  payable,  "  in  case  of 
need,"  by  indorsers  of  the  bill ;  there  also  it  was 
dishonoured.  The  agents,  on  the  same  day,  sent 
the  bill  by  post  to  the  holders  in  Liverpool,  who, 
on  the  day  but  one  following,  sent  it  to  the 
indorsers  : —  Held,  that  no  sufficient  notice  of 
dishonour  was  given  in  the  first  instance,  and 
that  the  actual  notice  was  a  day  too  late.    lb. 

A  party  receiving  notice  of  dishonour  need 
not  give  notice  to  the  person  above  him  till  the 
next  post  after  the  day  on  which  he  himself 
receives  the  notice,  although  he  might  easily 
give  it  that  day,  and  there  is  no  post  the  day 
following.     Grill  v.  Jeremy^  M.  &  M.  61. 

A  bill  due  on  the  4th  was  presented  for  pay- 
ment that  day  by  the  payees'  bankers.  On  the 
Bth  it  was  returned  dishonoured  to  the  payees, 
who,  in  the  course  of  the  6th,  sent  a  letter  to  the 
drawer  by  the  twopenny  post : — Held,  that  this 
was  sufficient  notice.  Scott  v.  Lifford,  9  East, 
347  ;  1  Camp.  246. 

It  is  sufficient  if  the  letter  conveying  the 
notice  is  proved  to  have  been  put  into  a  receiv- 
ing-house at  such  an  hour,  that,  according  to  the 
course  of  the  post,  it  would  be  delivered  on  the 
day  in  which  the  party  was  entitled  to  notice. 
Bilton  V.  Fairclou^h^  2  Camp.  633. 

But  it  is  not  sufficient  where  the  party  received 
notice  on  the  20th,  and  gave  notice  by  letter  put 
into  the  post  on  the  evening  of  the  21st,  but  so 
late  that  it  was  not  delivered  until  the  morning 
of  the  22nd,     Smith  v.  Mullett,  2  Camp.  208. 

A  bill  was  presented  for  payment  at  a  banking- 
house  in  London,  where  it  was  made  payable  on 
the  25th,  when  it  was  dishonoured  ;  but,  under 
a  doubt  whether  the  presentment  was  not  made 
too  early  on  that  day,  it  was  again  presented 
shortly  Ixjfore  five  o'clock  on  the  2()th,'and  again 
dishonoured  ;  it  was  returned  to  the  indorser  in 
London,  on  that  day,  and  notice  sent  of  the  dis- 
honour by  the  post  of  the  27th,  into  the  country, 
where  the  indorser  lived  : — Held,  that  this  was 
due  diligence  and  due  notice  of  the  dishonour. 
Langdale  v.  Tri miner y  15  East,  291. 

A  bill  drawn  on  and  accepted  by  W.  and 
indorsed  to  S.,  and  by  S.  indorsed  to  the  plain- 
tiff,  was  presented  to  the  acceptor  for  payment 
at  maturity  and  dishonoured.  All  the  parties 
to  the  bill  lived  in  London.  The  morning 
after  its  dishonour  the  plaintiff,  who  did  not 
know  where  the  drawer  lived,  applied  to  S.  for 
information  on  the  point.  S.  was  from  home, 
but  at  half-past  five  in  the  afternoon,  the  plain- 
tiff went  to  him  again,  and  having  obtained  the 
address  of  the  drawer,  posted  his  notice  of  dis- 
honour the  same  evening,  but  not  till  after  six 
o'clock.  I'he  consequence  was  that  it  was  not 
received  that  night,  as  it  would  have  been  in  the 
ordinary  course  of  post  if  posted  before  six 
o'clock.  In  an  action  by  the  plaintiff  against 
the  drawer,  the  jury  found  that  he  had  exercised 
ft  reasonable  amount  of  diligence  in  giving 
notice  of  dishonour  : — Held,  that  although  it  wai? 
not  given  in  sufficient  time  to  reach  the  drawer 
on  the  day  after  the  bill  had  been  dishonoured, 
it  was  not,  under  the  circumstances,  too  late. 
Gladwell  ▼.  Turjier,  5  L.  R.,  Ex.  59 ;  39  L.  J., 
Ex.  31  ;  21  L.  T.  674  ;  18  W.  R.  317. 

Simday  interveniiig.]— B..  the  plaintiff's  agent 
at  Sunderland,  having  occasion  to  remit  money 


to  the  plaintiff,  paid  the  amount  into  the  defen- 
dant's bank  at  Sunderland,  and  received  a  bill 
indorsed  by  the  defendant,  which  he,  B.,  indorsed 
and  transmitted  to  the  plaintiff.  The  bill  fell 
due  on  Saturday,  October  31st,  and  was  dis- 
honoured. On  that  day  the  plaintiff  wrote  to 
B.  a  letter,  which  B.  received  on  the  Monday, 
containing  the  following  : — "  I  have  also  to  ap- 
prize you  that  the  draft  for  33/.  14«.,  due  the 
1st  November  [Sunday],  has  been  duly  presented 
this  day  and  returned  dishonoured,  probably  it 
may  be  up  on  Monday  ;  it  is  drawn  on  P.  &  Co.; 
it  will  be  proper  to  advise  the  drawers  in  case 
the  acceptors  do  not  remit.'*  On  the  Wednesday 
following  B.  gave  notice  to  the  defendant  of  the 
dishonour: — Held,  too  late.  Miers  v.  Broicn^ 
11  M.  &  W.  372  ;  12  L.  J.,  Ex.  290. 

Where  a  bill  was  dishonoured  on  Saturday,  in 
a  place  where  the  post  went  out  at  half-past 
nine  in  the  morning  : — Held,  that  it  was  sufficient 
notice  to  send  a  letter  by  the  following  Tuesday 
morning's  post.    JIawkes  v.  Salter,  4  Bing.  715  ; 

1  M,  &  P.  750. 

A  bill  was  presented  and  dishonoured  on  the 
3rd ;  on  the  4th  a  letter  was  written  to  the 
plaintiff,  informing  him  of  it,  which  he  received 
on  the  6th,  being  Sunday,  and  on  the  Tuesday 
evening  sent  notice  by  the  post  to  the  defen- 
dant : — Held,  that  the  plaintiff  was  not  bound 
to  open  the  letter  till  the  Monday  morning,  and 
that  therefore  he  had  given  the  defendant  notice 
by  the  next  day's  post.     Wright  v.  ShawcroUj 

2  B.  &  A.  501,  n. 

In  the  Caae  of  Country  Banker.] — A  country 
banker  has  an  entire  day,  after  receiving  notice 
of  the  dishonour  of  a  bill  payable  in  London,  to 
transmit  the  same  to  his  customer,  so  that  notice 
by  the  next  day's  post,  though  it  is  not  the  next 
post,  I  will  be  time  enough  ;  therefore,  where  a 
bill  was  dishonoured  on  the  14th,  and  notice  sent 
by  the  post  to  the  country  bankers  on  the  15th, 
which  reached  them  on  the  morning  of  the  17th 
(being  Sunday),  and  they  on  the  next  day  sent 
notice  by  the  post  to  the  indorsee,  but  not  before 
twelve  at  noon,  at  which  time  the  post  set  out 
for  the  place  where  the  indorsee  resided  : — Held, 
that  this  notice  was  within  time.  JSratf  v.  Had' 
wen,  5  M.  &  S.  68. 

Where  there  are  nnmeroni  Indorsers.] — Where 
a  bill  passed  though  the  hands  of  five  persons,  all 
of  whom  lived  in  London  or  the  neighbourhood, 
and  the  bill  when  due  being  dishonoured,  the 
holder  gave  notice  on  the  same  day  to  the  fifth 
indorser,  and  he  on  the  next  day  to  the  fourth, 
and  so  in  succession  to  the  first  ;  the  court  was 
of  opinion  that  due  diligence  had  been  used. 
Ifiltim  V.  Shepherd,  6  East,  14,  n. 

If  there  are  several  indorsers,  and  the  last  in- 
dorsee and  holder  resorts  in  the  first  instance  to 
the  first  of  such  indorsers,  he  is  not  entitled  to  as 
many  days  as  there  are  indorsers  to  give  notice 
of  dishonour  in,  but  must  give  it  iKithin  the  same 
time  as  he  would  have  have  l:>een  obliged  to  do  it 
in,  if  he  had  resorted  at  first  to  his  own  imme- 
diate indorser.   Dobree  v.  Eaxtwood,  3  C.  &  P.  250. 

It  is  not  enough  that  the  drawer  or  indorser 
receives  notice  in  as  many  days  as  thens  are 
subsequent  indorsees,  unless  it  is  shewn  that 
each  indor^r  gave  notice  within  a  day  after 
recei\ing  it.    3Iarth  v.  AfaxwtU,  2  Camp.  210,  n. 

What  an  Excnse  for  Belay.] — A  bill  of  ex- 
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change  drawn  in  England  and  payable  in  Spain, 
was  indorsed  in  England  by  the  defendant  to  the 
plaintiff,  who  indorsed  it  to  M.,  residing  in  Spain. 
Acceptance  having  l)cen  refused,  a  delay  of 
twelve  days  occun-ed  before  M.  wrote  to  inform 
the  plaintiff  of  the  dishonour.  On  receipt  from 
M,  of  the  notice  of  dishonour,  the  plaintiff  gave 
immediate  notice  to  the  defendant.  No  notice 
of  dishonour  by  non-acceptance  is  required  by 
the  law  of  Spain  : — Held,  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  the  bill. 
Home  V.  Rouquette,  3  Q.  B.  D.  514  ;  39  L.  T. 
219  ;  26  W.  R.  894— C.  A. 


In  Case  of  Jew  neglecting  to  give  Notice 


on  Jewiih  Festival. ]~ As  the  law  of  merchants 
respects  the  religion  of  different  people,  a  Hebrew 
indorsee  was  held  not  guilty  of  laches,  who 
neglected  to  give  notice  on  the  regular  day,  that 
day  being  a  festival  whereon  he  was  forbidden  to 
attend  to  secular  business.  Lindo  v.  Unsworth, 
2  Camp.  602. 


Plaintiff  not  Knowing  Parties  to  Bill.]— 


The  time  consumed  in  making  necessary  in- 
quiries relative  to  the  parties  to  a  note,  is  not  to 
be  imputed  as  laches.  Thus,  where  the  plaintiff 
became  acquainted  with  the  dishonour  on  the 
5th,  and  not  knowing  the  parties,  notice  was  not 
despatched  to  them  till  the  16th,  the  original 
indorscr  was  still  held  liable.  Baldwin  v. 
Richardson,  2  D.  &  R.  285 ;  1  B,  &  C.  245. 

7.  Waiver  of. 

Evidence  of  Acknowledgment  of  Liability  to 

Pay.] — In  an  action  by  indorsee  against  drawer, 
a  letter  of  his  saying,  "You  know  I  meant  to 
call  upon  you  immediately  after  the  24th,  with 
the  money.  E.  G.  (the  acceptor)  is  an  old  and 
intimate  friend  of  mine,"  is  sufficient  evidence 
of  a  waiver  a€  presentment  and  notice  of  dis- 
honour.    Milljf  V.  aibson,  16  L.  J.,  C.  P.  249. 

Any  acknowledgment  by  a  drawer  of  his 
liability  to  pay,  or  any  promise  to  pay,  the 
amount,  though  conditional  as  to  the  mode  of 
payment,  is  evidence  to  be  left  to  the  jury  of  due 
notice  of  dishonour  ;  and,  in  the  case  of  a  foreign 
bill,  of  its  having  been  duly  protested.  Camp- 
hell  V.  Wehitter,  2  C.  B.  258  ;  15  L.  J.,  C.  P.  4  ; 
9  Jur.  992. 

On  the  day  after  a  bill  became  due,  the  holder's 
clerk  called  upon  the  drawer,  and  told  him  that 
the  bill  had  been  duly  presented,  and  that  the 
acceptor  "  could  not  pay  it ;  "  to .  which  the 
drawer  replied  that  "  ne  would  see  the  holder 
about  it  : " — Held,  that  it  was  properly  left  to 
the  jury  to  infer  from  this  conversation  that  the 
drawer  had  due  notice  of  the  dishonour.  Met- 
calfe  V.  Richardson,  11  C.  B.  1011. 

In  an  action  by  a  second  indorsee  against 
drawer,  proof  that  the  first  indorsee,  who  had 
had  notice,  had  consented  to  a  judge's  order  for 
staying  proceedings  against  him  on  payment  of 
debt  and  costs,  and  that  the  drawer  had  provided 
the  money  to  pay  the  amount  under  that  order, 
is  not  such  evidence  of  an  admission  of  liability 
by  him  as  will  dispense  with  proof  of  notice  oi 
dishonour.    Hohncs  v.  Staines,  3  C.  &  K.  19. 

A.  drew  a  bill  for  10/.  on  B.,  who  owed  him 
20/.  The  bill  was  payable  on  Saturday,  the  10th 
of  August.  The  following  Wednesday  A.  was 
told  by  the  bankers  of  C,  the  holder,  that  they 
nnderstood  that  he,  A.,  bad  recived  the  money  to 


take  up  the  bill.  He  said  he  should  keep  the 
money,  as  B.  still  owed  him  10/.,  and  that  he 
wished  the  bankers  would  sue  B.  on  the  bill : — 
Held,  evidence  to  go  to  the  jurj'  that  A.  had 
i-eceived  due  notice  of  dishonour.  Jachson  v. 
Collins,  17  L.  J.,  Q.  B.  142. 

In  an  action  against  indorser  of  a  note,  payable 
at  twelve  months  after  date,  a  parol  agreement 
entered  into  between  him  and  the  maker  when 
it  was  drawn,  that  it  was  not  to  be  demanded 
until  estates  of  the  maker  had  been  sold,  and 
that  the  defendant  indorsed  such  note  as  a  surety 
only,  cannot  be  received  in  evidence  as  a  waiver 
of  the  notice  of  its  dishonour.  Ih'ee  v.  Hawkins, 
1  Moore,  535. 

The  drawer,  on  being  applied  to  for  payment, 
said,  "  if  the  acceptor  does  not  pay,  I  must ;  but 
exhaust  all  your  influence  with  the  acceptor 
first :  "  the  drawer  afterwards  directed  the  ap- 
plicant to  raise  the  money  on  the  lives  of  himself 
and  the  acceptor: — Held,  that  this  admission 
was  not  to  be  taken  as  conclusive  evidence  of  the 
drawer  having  received  or.  waived  notice  of  dis- 
honour. Hicks  v.  Beaufort  (^Buke),  4  Bing. 
N.  C.  229  ;  5  Scott,  598  ;  1  Am.  55  ;  2  Jur.  255. 

The  day  after  a  bill  had  been  dishonoured  at 
L.,  and  before  the  fact  of  the  dishonour  could  be 
known  at  Y.,  the  drawer's  clerk  called  at  Y. 
upon  the  indorser  prior  to  the  holder.  A  con- 
versation took  place  as  to  the  bill  being  likely  to 
come  back,  and  the  clerk  said,  "  I  suppose  there 
will  be  no  alternative  but  my  taking  up  the  bill, 
and  if  you  will  bring  it  to  S.  on  Tuesday,  I  will 
pay  the  money."  The  indorser  did  not  receive 
either  the  bill  or  notice  until  some  days  after  the 
Tuesday,  and  notice  of  dishonour  was  not  given 
to  the  drawer  in  due  time : — Held,  that  the 
promise  did  not  dispense  with  giving  due  notice 
of  the  dishonour  to  the  drawer.  Pick  in  v. 
Graliam,  1  C.  &  M.  725  ;  3  Tyr.  923. 

The  only  evidence  of  a  notice  of  dishonour 
was  a  conversation  in  which  the  witness  said  to 
the  drawer,  "  I  think  you  ought  to  pay."  The 
drawer  said,  "  1  have  no  other  intention,  and  do 
not  mean  to  avail  myself  of  the  informality  of 
the  notice  of  dishonour  :  " — Held,  to  be  evidence 
from  which  the  jury  was  at  liberty  to  presume 
due  notice  of  dishonour.  Browncll  v.  Bonncy, 
4  P^  &  D.  523  ;  1  Q.  B.  39  ;  5  Jur.  6. 

Notice  of  dishonour  by  a  maker  of  a  note 
having  been  omitted  to  be  given  to  the  indorser, 
if  he  writes,  in  answer  to  an  application  for  pay- 
ment, pointing  out  the  hopelessness  of  suing  him, 
as  he  had  nothing  but  7s.  6rf.  a  day,  and  saying, 
"Had  circumstances  been  different,  you  may 
rest  assured  no  application  would  have  been 
needed,"  is  not  evidence  of  waiver  of  notice. 
Lecann  v.  Kirkman,  6  Jur.,  N.  S.  17. 

A  promise  to  pay  the  amount  of  a  dishonoured 
bill  made  by  the  indorser  to  a  person  applying 
to  him  on  behalf  of  the  holder,  amomits  to,  and 
is  evidence  of,  an  admission,  on  the  indorser's 
part,  of  notice  of  dishonour.  Bartholomew  v. 
Hill,  5  L.  T.  756  ;  10  W.  R.  273. 


Application  for  Time.] — In  an  action  by 


indorsee  against  drawer,  a  declaration  alleged 
that  the  bill  was  duly  presented  to  the  acceptor, 
that  it  was  dishonoured,  and  that  the  drawer  had 
notice.  He  pleaded  that  the  bill  was  not  pre- 
sented to  the  acceptor,  and  that  he  had  no  notice 
of  its  dishonour.  The  bill  was  presented  on  the 
day  it  became  due  at  the  house  of  the  acceptor, 
and  the  drawer,  to  whom  it  was  shewn,  said  that 
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the  acceptor  was  dead,  and  that  he  was  his  execu- 
tor, addiug  a  request  that  it  might  be  allowed  to 
stand  over  for  a  few  days,  and  he  would  see  it 
paid  : — Held,  that  there  was  sufficient  evidence 
of  notice  of  dishonour  to  the  defendant.  Caunt 
V.  Thommm,  7  C.  B.  400  ;  6  D.  &  L.  621  ;  18 
L.  J.,  C.  P.  125  ;  13  Jur.  495. 

An  application  by  the  drawer  on  behalf  of 
the  acceptor,  for  time,  is  evidence  from  which  a 
jury  may  infer  that  he  has  authorized  an  arrange- 
ment for  renewal,  dispensing  with  notice  of 
dishonour,  and  after  dispensation  no  notice  is 
necessary.  North  Staffordshire  Loan  and  DU- 
count  Company  v.  Wythies,  2  F.  &  F.  563. 

An  indorser  of  an  overdue  bill,  who  had  not 
notice  of  dishonour,  on  being  told  that  the 
holders  were  about  to  take  proceedings  against 
him  on  the  bill,  and  being  asked  what  he  was 
going  to  do  about  it,  said  that  he  would  pay  it 
if  they  would  give  him  time  ;  this  is  evidence  of 
a  waiver  of  notice.  Woods  v.  Dean^  3  B.  &  S. 
101 ;  32  L,  J.,  Q.  B.  1  ;  7  L.  T.  661  ;  11  W.  R. 
22. 


To  Person  not  Suing  npon  Bill.]— If  a 


party  who  has  not  had  due  notice  of  disnonour 
thinks  fit  to  acknowledge  his  liability,  though 
he  does  so  to  a  party  other  than  the  person  who 
sues  upon  the  biU,  that  acknowledgment  is 
suthcient  to  enable  the  latter  to  maintain  an 
action  on  the  bill.  Rayhey  v.  Gilhert^  6  H.  &  N. 
536  ;  30  L.  J.,  Ex,  170 ;  3  L.  T.s262  ;  9  W.  R. 
386. 

A.  indorsed  a  bill  to  B.,  who  indorsed  the  same 
to  C.  A.  had  no  notice  of  dishonour.  C.  brought 
an  action  on  the  bill  against  A.  and  B.,  who 
allowed  judgment  to  go  by  default.  .  B.  paid  the 
bill  and  sued  A. : — Held,  that  A.,  having  acknow- 
ledged his  liability  on  the  bill  by  suffering  judg- 
ment by  default  in  an  action  by  C,  could  not  set 
up  the  want  of  a  notice  of  dishonour  as  an 
answer  to  an  action  by  B.    Ih. 

Where  Drawer  ii  Bankrupt.} — Want  of  notice 
to  a  bankrupt  drawer  of  the  dishonour  of  a  bill, 
may  be  supplied  by  evidence  of  his  acknowledg- 
ment after  the  act  of  bankruptcy,  that  it  would 
not  be  paid.  Brett  v.  Levett,  13  Kast,  213 ;  1 
Rose,  102. 

Beceipt  by  drawing  Money  from  Aoceptor  to 
meet  Bill.] — Where  the  acceptor,  a  few  days 
before  a  bill  became  due,  informed  the  drawer 
that  he  should  not  be  able  to  pay  it,  and  told 
the  drawer  he  must  take  it  up,  and  gave  him 
part  of  the  amount  to  assist  him  in  so  doing ; 
and  the  drawer  received  the  money  and  promised 
to  take  up  the  bill  accordingly  : — Held,  that  in 
an  action  by  the  indorsee  against  the  drawer,  the 
latter  might  nevertheless  set  up  as  a  defence  that 
the  bill  was  not  duly  presented  for  payment,  and 
that  he  had  not  had  regular  notice  of  its  dis- 
honour. Baker  v.  Birchy  3  Camp.  107  ;  A  P., 
Forster  v.  Jitrdison^  16  East,  105. 

Beceipt  by  Holder  of  Part  Payment  and 
Second  Bill.] — Where  the  holder  of  a  bill,  upon 
its  being  dishonoured,  received  part  payment, 
and  for  the  residue  another  bill,  drawn  and  ac- 
cepted by  persons  not  parties  to  the  original  bill ; 
and  afterwards  sued  the  drawer  and  acceptor 
upon  the  original  bill : — ^Held,  that  it  was  suffi- 
cient for  him  to  prove  presentment  of  the  sub- 
stituted bill  to  the  acceptor  for  payment,  and  that 


it  was  dishonoured,  without  proving  that  he  gave 
notice  of  the  dishonour  to  the  drawer  of  the 
substituted  bill.    Bishop  v.  RotDe,  3  M.  &  S.  362. 

Conditional  OflTer  to  Pay  on  Discontinxiaace  of 
Action.] — A  defendant,  having  been  sued  by  the 
plaintiff  on  a  bill  of  exchange,  wrote  the  follow- 
ing letter  to  him  : — "  Without  prejudice.  I  never 
had  any  notice  of  dishonour  of  this  bill,  but,  if 
the  debt  will  be  accepted  without  costs,  I  do  not 
want  Mr.  Holdsworth  to  be  the  loeer  of  it,  and 
I  would  give  a  cheque."  On  the  receipt  of  this 
letter  the  plaintiff  took  out  a  rule  to  discontinue 
the  action  on  payment  of  costs.  The  costs  were 
accordingly  taxed,  but  before  they  were  paid 
another  action  on  the  bill  was  brought.  At  the 
trial  the  letter  was  admitted  as  evidence  of 
waiver  of  notice  of  dishonour,  and  a  verdict  i/s'as 
found  for  the  plaintiff.  On  a  motion  to  set  aside 
the  verdict,  on  the  ground  that  such  evidence 
was  improperly  received  : — Held,  that  the  letter 
was  a  conditional  offer  to  pay  the  bill  on  the 
discontinuance  of  the  action  and  payment  of 
costs,  and  that,  the  condition  having  been  ac- 
cepted and  carried  out,  it  became  admissible  as 
evidence  of  such  waiver.  Holdsworth  v.  Birnji- 
dale,  24  L.  T.  360  ;  19  W.  R.  798. 

Bill  obtained  by  Fraud.]— Proof  that  the 
drawer  knew  two  days  after  the  maturity  of  the 
bill  that  it  was  unpaid,  and  in  the  hands  of  a 
particular  indorsee,  and  objected  to  pay  it  on  the 
ground  of  fraud  in  the  obtaining  of  it,  is  evi- 
dence to  go  to  a  jury  that  he  had  received  regular 
notice  of  dishonour.  Wilkins  v.  JadU,  2  B.  & 
Ad.  188  ;  1  M.  &  Rob.  41. 

Mode  of  Pleading.] — Action  on  two  bills  by 
indorsee  against  his  immediate  indorser,  averring 
notice  of  dishonour  :  the  defendant  traversed 
the  notice  of  dishonour.  The  pluntiff,  in  order 
to  support  the  issue,  proved  thfft  on  the  day 
when  the  first  bill  became  due,  the  defendant 
called  upon  him  and  told  him  that  he  knew 
neither  of  the  bills  would  be  paid ;  that  it  was  no 
use  sending  him  a  twopenny  post  letter  the  next 
day  to  give  him  notice,  as  it  was  not  worth  the 
money,  and  that  he  would  send  the  plaintiff 
money  in  part  payment  of  the  bills  on  a  future 
day  : — Held,  that  this  was  not  evidence  of  notice 
of  dishonour,  but  of  a  dispensation  of  it,  and 
that  it  ought  to  have  been  so  alleged  in  the 
declaration.  Burch  v.  Legge,  5  M.  &  W.  418  ; 
7  D.  P.  C.  814  ;  3  Jur.  823. 

A  count  by  indorsee  against  drawer,  alleging 
presentment  and  dishonour,  and  due  notice 
thereof  to  him,  is  sustained  by  proof  of  a  sub- 
sequent promise  by  him  to  pay,  notwithstanding 
it  is  proved  (or  admitted)  that  the  due  notice  of 
dishonour  was  not  given.  And  the  court  will,  if 
necessary,  amend  the  declaration  by  alleging  a 
waiver  of  notice.  Killhy  v.  Rochiissen,  18  C, 
B.,  N.  S.  357. 

A  promise  to  pay  by  a  drawer  of  a  bill  after 
its  maturity,  is  evidence  either  of  due  notice  of 
dishonour  having  been  given,  or  of  a  waiver  of 
notice  ;  and,  if  necessary,  in  such  case  the  court 
will  amend  the  pleadings.  Cordery  v.  CV/rw*, 
14  C.  B.,  N.  S.  374  ;  32  L.  J.,  C.  P.  210  ;  9  Jur., 
N.  S.  1200  ;  8  L.  T.  245. 

8.  How  PboveB. 
By  Conversation.]— If  a  witness  verbally  tells 
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the  drawer  that  hi^  bill  for  30Z.,  drawn  on  T., 
lias  come  back  dishonoured,  and  produces  the 
bill,  and  points  out  to  the  drawer  the  notary's 
mark  upon  it,  this  is  a  sufficient  notice  of  dis- 
honour.    Phillips  V.  Gould,  8  C.  &  P.  365. 

An  indorsee,  three  months  after  a  bill  became 
due,  demanded  payment  of  the  indorser,  who 
first  promised  to  pay  it  if  he  would  call  again 
with  the  account,  and  afterwards  said  that  he 
had  not  had  regular  notice,  but  as  the  debt  was 
justly  due  he  would  pay  it : — Held,  that  the  first 
conversation,  being  an  absolute  promise  to  pay 
the  bill,  was,  primd.  facie,  an  admission  that  the 
bill  had  been  presented  to  the  acceptor  for  pay- 
ment in  due  time,  and  had  been  dishonoured, 
and  that  due  notice  had  been  given  of  it  to  the 
indorser,  and  superseded  the  necessity  of  other 
proof  to  satisfy  those  averments  in  the  declara- 
tion.   Lundie  v.  liohertsoa,  7  East,  231. 

A  party,  sent  by  the  holder  of  a  dishonoured 
bill,  called  at  the  drawer's  house  the  day  after  it 
became  due,  and  there  saw  his  wife,  and  told  her 
that  he  had  brought  back  the  bill  that  had  been 
dishonoured.  She  said  that  she  knew  nothing 
about  it,  but  would  tell  her  husband  of  it  when 
he  came  home.  The  party  then  went  away,  not 
leaving  any  written  notice  : — Held,  sufficient 
notice  of  dishonour.  Ilousego  v.  Coimie,  2  M.  & 
\V.  348  ;  M.  &  H.  54. 

A  defendant,  on  being  asked  if  he  knew  of  the 
dishonour  of  the  bill  sued  upon,  replied,  "  Yes,  I 
have  had  a  very  civil  letter  from  Mr.  G.  (an  in- 
dorser), and  I  will  call  and  arrange  it ; "  this  is 
sufficient  evidence  of  due  notice  of  dishonour 
having  been  given.  Norris  v.  Salomomon,  4 
Scott,  257  ;  3  Hodges,  3  ;  1  Jur.  65. 

In  an  action  by  indorsee  against  drawer,  the 
only  evidence  of  notice  of  dishonour  was  a  state- 
ment made  by  the  drawer  in  conversation  with  a 
witness,  in  which  he  said,  "  I  have  several  good 
defences  to  the  action ;  in  the  first  place,  the 
letter  (containing  notice  of  dishonour)  was  not 
sent  to  me  in  time.'*  This  statement  was  left  to 
the  jury  as  evidence  of  due  notice  of  dishonour : 
— Held,  that  the  jury  was  not  warranted  in  pre- 
suming that  due  notice  had  been  given.  Braith- 
watte  V.  Coleman,  4  N.  5c  M.  664  ;  1  H.  &  W. 
229. 

By  Letter.] — A  letter  written  by  the  drawer  to 
the  holder  of  a  bill,  six  days  after  the  day  on 
which  tfie  drawer  should  have  received  notice 
of  dishonour,  and  containing  ambiguous  expres- 
sions respecting  the  non-payment  of  the  bill,  was 
properly  left  to  the  jury  as  evidence  from  which 
they  might  or  might  not  infer  that  notice  had 
been  given  on  the  proper  day.  Booth  v.  Jacoh, 
3  N.  &  M.  351. 


Secondary  Evidenoe  of.] — The  copy  of  an 


original  letter,  giving  notice  of  dishonour,  is  ad- 
missible in  evidence,  without  notice  to  produce 
such  original  letter.  Roberts  v.  Bradshaw,  1 
Stark.  28. 

A  duplicate  copy  of  an  original  letter  giving 
notice  of  dishonour,  is  admissible  in  evidence, 
without  any  notice  to  produce  the  original  letter. 
Xine  V.  Beamont,  7  Moore,  112  ;  3  B.  &  B.  288. 

Secondary  evidence  may  be  given  of  a  written 
notice  of  the  dishonour  of  a  bill,  without  any 
notice  having  been  given  to  produce  it.  Swain 
V.  Lewis,  2  C.,  M.  &  R.  261. 

Where,  in  an  action  by  indorsee  against 
drawer,  he  told  a  witness  he  expected  to  receive 


by  post  a  notice  of  its  dishonour,  and  afterwards 
gave  him  a  letter  he  received  by  post,  and  re- 
quested him  to  negotiate  a  renewal  of  the  bill ; 
and  the  letter,  which  had  found  its  way  to  the 
plaintiff's  hands,  was  not  produced  at  the  trial : 
— Held,  that  the  jury  was  warrant-ed  in  finding 
that  no  notice  of  dishonour  had  been  given. 
Bell  V.  Fra/nMs,  4  M.  &  G.  446  ;  6  Scott,  N.  R. 
460. 

In  an  action  by  indorsee  against  drawer,  proof 
that  he,  on  the  day  on  which  he  himself  received 
notice  of  dishonour  from  the  holder,  wrote  and 
sent  a  letter  to  the  drawer,  and  proof  of  notice 
to  produce  that  letter  as  containing  notice  of 
dishonour,  and  that  the  drawer,  when  applied  to 
by  the  plaintiff  for  payment  of  the  bill,  objecteil 
that  it  had  not  been  presented  to  the  acceptors- 
in  due  time,  but  did  not  object  that  he  had  not 
had  notice  of  dishonour,  are,  on  default  to  pro- 
duce the  letter,  evidence  that  it  contained  a 
regular  notice  of  dishonour.  Curlewis  v.  Cor- 
fitld,  1  G.  &  D.  489  ;  1  Q.  B.  814  ;  6  Jur.  259. 

By  Memorandam.] — In  an  action  against  in- 
dorser, a  memorandum  in  writing,  made  by  his 
wife,  of  the  receipt  of  notice  of  dishonour  at  the 
place  from  which  the  bill  was  dated  (he  himself 
not  having  been  resident  there  at  the  time),  is 
admissible,  after  the  death  of  the  wife,  to  prove 
that  the  husband  had  due  notice  of  dishonour. 
Wharton  v.  Wright,  1  C.  &  K.  586. 

Action  by  Indorsee  — Notice  given  by  Clerk  of 
Indorser.] — In  an  action  by  indorsee  against 
drawer,  the  declaration  stated  the  dishonour  of 
the  bill,  in  the  usual  form,  of  which  the  defen- 
dant had  notice.  Plea,  that  he  had  not  notice 
from  the  plaintiff  of  the  non-payment  of  the 
bill.  It  was  proved,  that  the  indorser  received 
notice  of  the  dishonour  from  the  plaintiff,  and 
that  the  indorser's  clerk,  and  not  the  plaintiff, 
gave  notice  to  the  defendant :— Held,  sufficient. 
Newen  v.  Gill,  8  C.  &  P.  367. 

9.  Consequence  op  Neglect. 

Bischarge  of  Brawer  and  Indorser.] — Want  of 
due  notice  of  non-acceptance  of  a  bill  discharges 
the  drawer  and  indorser ;  and  if,  under  ignorance 
of  the  circumstances,  any  indorser  should  pay, 
he  does  not  by  that  act  revive  the  liability  of 
the  previous  indorser  or  drawer.  Roscow  v. 
Uardy,  12  East,  434  ;  2  Camp.  468. 

The  indorser  of  a  bill,  which  had  been  dis- 
honoured, and  which  a  subsequent  indorsee  had 
made  his  own  by  laches,  paid  the  bill  and  imme- 
diately gave  notice  of  its  dishonour  to  the  defen- 
dant, a  prior  indorser  : — Held,  that  the  plaintiff 
could  not  recover  the  amount,  although  it  ap- 
peared that  the  defendant,  in  case  successive 
notices  had  been  given  by  all  the  parties  on  the 
bill,  could  not  have  received  notice  of  dishonour 
at  an  earlier  period  ;  for  the  plaintiff  by  paying 
the  bill  could  not  place  the  prior  indorsers  in  a 
worse  situation  than  they  would  otherwise  have 
been  in.     Turner  v.  Leech,  4  B.  &  A.  451. 

If  the  indorsee  of  an  inland  bill,  not  due, 
presents  it  for  acceptance,  which  is  refused,  and 
delays  giving  notice  to  his  indorser,  the  indorser 
will  be  discharged.  Ooodal  v.  Dolley,  1  T.  B. 
712. 

But  where  the  payee  having  presented  a  bill 
for  acceptance,  which  was  refused,  indorsed  it  to 
the  plaintiff  for  value,  without  giving  notice  of 


luscd  acceptance,  ni  wliicb  ttic  dmn  ct  rccciTeu 
(iiiu  iiutii-i:  ;— Hefd,  that  the  drawer  «**  not 
discharged  from  his  linhilitj  to  the  indorsee,  b.r 
tbo  [mycc'a  nctrlect  to  (jivc  luiliee  of  tlie  iireviouB 
dishonour.  O'Kvcfe  v.  D«nn,  I  Mareh.  813 ;  6 
Taunt.  3(15.  And  see  lhm>t  y.  ffKevfc  {in  f  ithc), 
6  M.  &  S.  282, 

Where  a  debtor  indorsed  s.  bill  of  which  be 
wn3  the  indorsco.  over  to  hia  creditor  by  way  of 
citllateml  Bccurily  for  hia  debt,  and  the  creditor 
did  not  [ircEcnt  it  at  maturity,  nor  give  the 
debtor  notice  of  its  dishonour  when  presented : 
— Held,  that  the  creditor  could  not  recover  in  an 
action  either  on  his  urif^nal  debt  or  upon  the 
hill.  Pwfwiv.PKm'//,  UC.  B..  N.H.  72H;  32 
L.J.,  C.  P.  2fi«;  lOJur.,  N.S.  178;  »  L.  T.  63G ; 
IIW.  R.  834. 

A.  being  in  insolvent  circumstaiices,  B.  under- 
took to  be  n  tiecurity  for  a  debt  owing  from  A. 
to  C.  by  indorBiny  a  note  made  by  A.  payable  to 
B.  at  the  house  of  D. ;  the  note  was  accordingly 
so  made  and  indorsed  with  the  knowledge  of  all 
parties ;  just  licforo  it  became  doe,  B.,  being  in- 
formixl  that  D.  hod  no  effects  of  A.  in  hia  hands, 
dcsireil  D.  to  scud  the  note  to  him,  and  said  he 
would  pay  it,  B.  having  then  nfund  in  his  bands 
for  that  purpose  ;  it  was  not  presented  at  D.'s 
house  till  three  days  after  it  was  due :— Held. 
that  C.  could  not  maintain  an  action  against  B. 
on  the  note,  due  diligence  not  having  been  used 
in  presenting  the  note,  as  soon  as  it  was  ilne,  to 
D.  for  payment,  and  in  giving  immediate  notice 
to  B.  of  the  non-payment  by  D. ;  for  B.  bad  a 
right  to  insist  on  the  strict  nile  of  law  respect- 
ing the  indorse!  of  a  note,  notwithstanding  the 
particular  circumstances  of  the  cose,  iWcAcId'N 
v.  Gtmthit,  2  H.  Bl.  i:09. 

Bankrupte;  of  Drawer.]— The  drawer  ab- 
sconded, and  MHs  made  a  bankrupt  before  the 
bill  was  due.  V,\%  house  continued  open  in  the 
possession  of  the  messeiigor  under  the  commis- 
sion after  the  bill  was  due.  The  holder  knew  of 
the  apliointmcnt  of  the  drawer's  assignees  before 
the  bill  was  due,  before  which  time  the  acceptor 
became  bankrupt,  and  the  hiJder  neither  gave, 
nor  made  any  attempt  to  give,  nntieo  of  the  dis- 
honour,  either  lo  the  drawer  or  his  assignees  : — 
Held,  that  he  was  gidlty  of  laches,  and  that  bis 
claim  against  the  drawer  was  barred,  and  conse- 
quently, that  he  had  no  right  to  prove  the  bills 
under  the  druwer's  commission,  Rhvde  v, 
frertKr,  6  D.  *  R.  610 ;  4  B.  S:  C,  517. 


defendants  under  this  arrangement,  and  llie 
plainti^  duly  provided  the  defendants  witb 
funds  exceeding  the  amount  of  the  acceptances. 
Before  the  bills  became  due,  the  defendanij' 
bank  stopped,  and  they  gave  notice  to  the  pUin- 
tifFs  that  they  would  be  unable  to  meet  the  biU!. 
The  plaintifte  arranged  with  another  boose  in 
Liverpool  to  take  up  the  bills,  paying  2\  per 
cent,  comnission  ;  they  were  also  obliged  to  pay 
lo  the  holders  the  elpeoses  of  pnrfesting  the 

Liverpool  end  Alexandria  ;  and  had  bIm 

'  ex])ense  in  telegraphic  communimtiun 
between  Liverpool  and  Alexandria.  In  an  aciiiu 
against  the  defendants  for  breach  of  theconttiei 
contained  in  their  letter  of  credit : — Held,  that 
the  plaintiffs  were  entitled  to  recover  the  com- 
""  ~  and  the  notarial  and  telegraphic  eX' 
penses.  Pfehn  v.  Muyal  Bank  •>/  Liirrpo«l,  J 
L.  B.,  En.  92  ;  39  L.  J.,  Ex.  41  ;  21  L.  T.  SS-i; 
18W.R.4f>3.  Andl^  General  Soalh  Atnerin* 
Company,  In  re,  infra. 

S«-Ezcliaiig«.] — A  custom  as  to  allowing  i 
fixed  percentage  by  way  of  liquidated  damages 
in  lien  of  exchange,  re-exchauge,  and  utKt 
charges,  when  bills  are  returned  from  the  colo- 
nies dishonoured,  however  valid  in  law,  does  net 
apply  in  the  absence  of  an  agreement,  eipri«a  iir 
implied,  to  allow  re-eichange.  WiUantv.  Agm. 
3  App,  Cas.  133  ;  47  L,  J.,  P.  C.  1  ;  37  L.  T. 
732— P.  C. 

Where  the  holders  of  bills  drawn  by  P.  L.  i 
Co.  in  London  ou  P.  L.  t  Co.  in  Auslnlis. 
having  no  occasion  to  transfer  money  from  Lou- 
don to  Australia,  sent  them  to  the  latter  eountty, 
not  for  the  purpose  of  employing  the  procivli 
there,  but  of  having  them  remitted  to  Londcn. 
the  dishonour  of  such  bills  does  not  entitle  llie 
holders  to  recover  damages  by  way  of  nsei- 
change.    lb. 

The  right  to  rc-cxchangc,  in  the  absence  ivf 
cxcress  agreement  arises  when  the  holder  of  a 
ho  has  contracted  for  the  transfer  of  fujitii 


from 


mother  has  s 


Re-exchange  is  the  m 


■e  of  those  damsin^ 
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inland  bill,  unless  the  party  goes  for  interest  and 
costs.    Bonlager  y.  Talleyrand^  2  Esp.  550. 

After  a  bill  has  been  protested  for  non-acoept- 
ance,  a  second  protest  is  gratoitons  and  unneces- 
sary.    Be  la  Torre  v.  Barclay^  1  Stark.  7. 

A  party  to  a  bill  is  not  liable  for  money  paid 
to  his  use  by  a  person  who  takes  up  the  bill  for 
his  honour,  unless  a  formal  protest  of  payment 
to  his  honour  has  been  made  before  payment  of 
the  bill,  that  being  the  usual  custom  of  mer- 
chants. Vandewall  v.  Tyrrell,  M.  &  M.  87.  See 
Geralopulo  v.  Wieler,  10  C.  B.  690 ;  20  L.  J.,  0. 
P,  105;  15  Jur.  316. 

When  a  person  takes  up  a  bill  of  exchange  for 
the  honour  of  any  one  whose  name  is  on  the 
bill,  he  becomes  as  an  indorsee  of  the  bill,  and  is 
entitled  to  all  remedies  against  those  whose 
names  are  on  it.  Mert&M  v.  Winningtonj  1  Esp. 
112. 

Bill  was  drawn  on  C.  k  Co.,  at  Liverpool,  pay- 
able to  A.  in  London ;  the  drawees  hiaving  re- 
fused to  accept,  it  was  accepted  by  B.  in  London, 
for  the  honour  of  the  payee,  if  regularly  pro- 
tested and  refused  when  due  : — Held,  in  an  action 
against  the  acceptor  for  honour,  that,  by  the 
special  form  of  the  acceptance,  a  presentment 
for  payment  to  the  drawee  in  Liverpool,  a  refusal 
by  him,  and  a  protest  there,  were  necessary ;  and 
therefore  that  the  bill  was  properly  presented 
for  payment  there  on  the  day  it  became  due. 
Mitehell  V.  Baring,  10  B.  &  C.  4  ;  4  C.  &  P.  35  ; 
M.  k  M.  381. 


Foreign  Bills.] — ^A  protest  is  necessary 


in  the  case  of  the  acceptors  of  a  foreign  bill  for 
honour.    Hoare  v.  Cazenove,  16  East,  391. 

In  declaring  against  an  indorser  of  a  foreign 
bill,  the  omission  of  the  averment  of  protest  is 
only  matter  of  form,  and  cannot  be  taken  advan- 
tage of  upon  general  demurrer.  Salomo-ns  v. 
Stately,  3  Dougl.  298. 

SnffloieiLOy  of.] — ^Where  a  bill  is  paid  supra 
protest  for  the  honour  of  a  party  to  the  bill,  it  is 
not  necessary  that  the  protest  shall  have  been 
formally  drawn  up  or  extended  before  the  pay- 
ment, but  it  is  sufficient  if  the  bill  has  in  fact 
been  protested,  and  a  declaration  tliat  the  pay- 
ment was  for  honour  made  before  a  notary,  and 
these  facts  recorded  in  the  notarial  registers 
before  the  payment  was  made.  Geralopulo  v. 
Wieler,  10  C.  B.  690 ;  20  L.  J.,  C.  P.  105  j  15 
Jur.  316. 

Semble,  if  a  foreign  bill  is  regularly  protested 
and  noted,  the  protest  may  be  drawn  up  in  form 
at  any  time  afterwards.  Chatert  v.  Bell,  4  Esp. 
48.     And  see  Selw.  N.  P.  379. 

Hotiee  of.] — Notice  of  protest  is  not  necessary 
by  the  English  law.  Bonar  v.  Mitchell,  6  Ex. 
415  ;  19  L.  J.,  Ex.  302. 

In  giving  notice  of  non-payment  or  non-ac- 
ceptance to  the  drawer  of  a  foreign  bill,  resident 
abroad,  it  is  sufficient  to  inform  him  that  the  bill 
has  been  protested,  without  sending  a  copy  of 
the  protest.  Goodman  v.  Harvey,  4  A.  &  E.  870 ; 
6  N.  &  M.  372 ;  S.  R,  Cromwell  v.  Hynson,  2 
Esp.  511. 

Where  a  drawer  of  a  foreign  bill,  at  the  time 
of  drawing,  was  in  a  foreign  country,  but  re- 
turned home  before  it  became  due,  at  which 
time  it  was  dishonoured  and  protested;  but 
notice  of  the  dishonour  only,  and  not  of  the 
protest,  was  left  at  the  drawer's  house :— Held, 

VOI*.  I. 


sufficient.    RoHns  v.  Gibson,  1  M.  &  8.  288  ;  3 
Camp.  334. 

In  an  action  by  indorsee  against  payee  and 
indorser  of  a  bill,  drawn  in  England  on,  and 
accepted  by  a  French  house,  both  parties  being 
domiciled  in  England : — Held,  that  due  notice 
of  the  dishonour  by  the  acceptor  was  parcel  of 
the  contract ;  that  the  bill,  being  made  payable 
by  the  acceptor  abroad,  was  a  foreign  bill,  and 
the  lex  loci  contractOs  must  therefore  prevail ; 
and  that  it  was  sufficient  for  the  indorsee  to 
shew  that  he  had  given  the  indorser  such  notice 
of  the  dishonour  and  protest  as  was  required  by 
the  law  of  France.  Rothschild  v.  Carrie,  1  Q. 
B.  43  ;  4  P.  &  D.  737  ;  5  Jur.  865  ;  *S'.  P.,  Jfirscli' 
field  V.  Smith,  1  L.  R.,  C.  P.  340  ;  35  L.  J..  C.  P. 
177  ;  12  Jur.,  N.  S.  523 ;  14  L.  T.  886  ;  14  W.  R. 
455  ;  1  H.  &  R.  284. 

Evidence  to  Prove.] — In  an  action  against  the 
drawer  of  a  foreign  bill,  a  promise  of  payment 
by  him  after  the  bill  was  due,  is  sufficient  evi- 
dence of  a  protest  for  non-payment,  and  notice 
of  the  dishonour  of  the  bill.  Gibbon  v.  Coggan, 
2  Camp.  188 ;  S,  P,,  Hopes  v.  Alder,  6  East, 
16. 

In  action  against  the  drawer  of  a  foreign  bill, 
a  promise  made  by  him  to  pay  the  bill  after  the 
drawees  refused  to  accept  it,  is  sufficient  evidence 
to  prove  the  protest  and  notice  of  protest,  though 
such  promise  is  subject  to  a  condition  which  has 
not  been  complied  with.  Campbell  v.  Webster, 
2  C.  B.  258  ;  15  L.  J.,  C.  P.  4 ;  9  Jur.  992. 

In  an  action  by  payee  against  drawer,  the  de- 
claration stated  that  the  latter  drew  it  at  "  St. 
Helena,  to  wit  at  Westminster,"  and  did  not  aver 
a  protest  either  for  non-acceptance  or  non-pay- 
ment :  on  the  production  of  the  bill,  it  was  dated 
at  St.  Helena,  and  not  stamped  :  on  an  objection 
that  it  was  inadmissible  as  an  inland  bill,  for 
want  of  such  stamp,  and  that  the  plaintiff  had 
given  no  evidence  of  a  protest  for  non-acceptance 
or  non-payment : — Held,  that  as  there  was  evi- 
dence of  a  subsequent  promise  by  the  defendant 
to  pay  the  amount  of  the  bill,  coupled  with  a 
letter  written  by  the  attorney,  offering  terms  of 
payment,  it  was  a  waiver  of  these  objections, 
although  such  attorney  swore  that  such  offer  was 
made  without  prejudice.  Patterson  v.  Becher, 
6  Moore,  319. 

Suffloiency  of  Pleading.] — In  an  action  on  a 
bill  by  a  plaintiff,  who  had  paid  it  under  protest 
for  the  honour  of  one  of  several  indorsers  : — 
Held,  sufficient,  on  special  demurrer  to  a  declara- 
tion against  the  drawer,  to  state  that  the  plaintiff 
had  paid  the  bill  under  protest,  according  to  the 
usage  and  custom  of  merchants,  without  stating 
that  he  had  paid  it  to  the  last  indorsee,  or  that 
the  plaintiff  had  any  title  to  the  bill.  Cox  v. 
Earle,  3  B.  &  A.  430. 


XII.   LIABILITr   OF   PARTIES. 
1.  AccEPTOB  OB  Maker. 

Generally — Bills.] — No  one  can  be  liable  as 
acceptor  but  the  person  to  whom  the  bill  is  ad- 
dressed, unless  an  acceptor  for  honour.  PolhUl 
V.  Walter,^  B.  &Ad.  114. 

If  a  person  other  than  the  drawee  writes  an 
acceptance  upon  the  bill  in  the  usual  form,  he  is 
not  liable  as  an  acceptor,  but  must  be  sued  on  his 

Z  K 
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collateral  andertaking.  Jackson  v.  Jludgon^  2 
Camp.  447. 

Therefore,  where  a  bill  was  drawn  in  the  fol- 
lowing form :  "  London,  two  months  after  date, 
pay  to  my  order  157?.  for  value  received.  F. 
Jackson.  To  Mr.  J.  Irving.*' — and  accepted  by 
Irving,  and  afterwards  specially  by  Hadson  : — 
Held,  that  Hadson  was  not  liable  as  acceptor. 
lb. 

The  acceptor  of  a  bill  of  exchange  knows  that, 
by  his  acceptance,  he  does  an  act  which  will  make 
him  liable  to  indemnify  any  indorser  of  it  who 
may  afterwards  pay  it.  Dmican^  Fox  ^'  Company 
V.  North  and  South  Wales  Bank^  6  App.  Cas. 
1  ;  60  L.  J.,  Ch.  355 ;  43  L.  T.  706 ;  29  W.  R. 
763— H.  L.  (E.). 

The  acceptor  or  maker  always  remains  liable, 
notwithstanding  any  change  in  the  circumstances 
of  other  parties.  Andersim  v.  Cleveland,  13 
East,  430,  n. 

The  acceptor  is  liable  to  the  holder,  though 
the  latter  has  given  a  discharge  to  a  party  to  the 
bill  which  will  not  discharge  one  liable  prior  to 
himself.    Smith  v.  Knox,  3  Esp.  46. 


Notes.  1 — The  holder  of  a  joint  and  several 


note  of  A,  and  B.  by  discharging  A.  discharges  B. 
also.  Nicholsim  v.  Revill,  6  N.  &  M.  192  ;  4  A. 
&  E.  675  ;  1  H.  &  W.  756. 

If  one  of  two  makers  of  a  joint  and  several 
note  gives  the  holder  a  mortgage  to  secure  the 
amount,  with  a  covenant  to  pay  it,  the  other 
maker  is  not  thereby  discharged,  for'  the  remedy 
on  the  specialty  is  not  co-extensive  with  tho 
remedy  on  the  note.  Ansell  v.  Baker,  16  Q. 
B.  20. 

A  firm  was  holder  of  a  joint  and  several  note 
made  by  a  father  and  son.  The  son  assigned  all 
his  property  to  trustees  for  the  benefit  of  his 
creditors,  who  were  expressed  to  be  parties,  and 
to  be  named  in  a  schedule,  and  the  deed  pur- 
ported to  contain  an  absolute  release  of  the  debts 
without  any  reservation  of  their  rights  against 
sureties.  One  of  the  trustees  was  a  partner  in 
the  firm,  and  the  deed  was  executed  by  him  and 
the  other  trustees,  but  not  by  any  other  creditor. 
It  was  also  executed  by  the  son,  with  the  privity 
and  concurrence  of  the  father.  Upon  its  execu- 
tion as  an  act  of  bankruptcy,  an  adjudication 
was  pronounced  against  the  son  : — Held,  that 
even  assuming  the  father  to  have  joined  in  the 
note  as  a  surety  merely,  and  the  pailner  to  have 
executed  the  deed  as  a  creditor,  and  not  merely 
as  a  trustee,  the  father's  liability  was  not  dis- 
cliarged.  Harvey,  Ex  j^arte^  4  De  G.,  Mac.  &  G. 
881  ;  23  L.  J.,  Bk.  26. 

Where  Bill  has    been   Paid  by  Brawer.] — 

The  drawer  or  indorser  of  a  dishonoured  bill 
becomes  entitled,  by  paying  the  amount  of  it  to 
the  holder,  to  an  immediate  right  of  action 
against  the  acceptor,  although  the  holder  con- 
tinues to  retain  the  bill  as  security  for  costs  ;  and 
the  right  of  such  drawer  or  indorser  to  sue  the 
acceptor  is  not  affected  by  tie  circumstance  that 
the  holder,  after  receiving  the  amount  and  before 
payment  of  his  costs,  has  charged  the  acceptor 
in  execution  for  the  amount  of  the  bill  and  then 
released  him  from  custody.  Woodward  v.  Pell, 
4  L.  R.,  Q.  B.  65  ;  38  L.  J.,  Q.  B.  30  ;  19  L.  T.  557 ; 
17  W.  R.  117. 

Where  Acceptance  made  in  Ignorance  of 
Agreement.] — ^Action   by  indorsee  against  ac- 


ceptor. Plea,  that  he  and  S.  carried  on  business 
at  London  under  the  name  of  M.  &  S.,  and  at  Rio 
Janeiro  under  the  name  of  S.  &  M. ;  that  the  de- 
fendant carried  on  the  business  of  the  fijm  in 
Ene:land,  and  S.  at  Rio.  That  the  bill  was  drawn 
by  S.  in  the  name  of  the  firm  of  S.  &  M.,  for  a 
debt  due  by  S.  &  M.  to  the  plaintiff,  and  ac- 
cepted by  defendant  in  the  name  of  the  finn  of 
M.  &  S.  That,  after  the  bill  was  made  and 
indorsed,  and  before  acceptance,  the  firm  of  S.  & 
M.  at  Rio  having  become  insolvent,  the  plaintiff 
and  the  other  creditors  of  S,  &  M.  entered  into 
an  agreement  with  S.  &  M.  at  Rio,  by  which  it 
was  stipulated  that  the  holders  of  bills  drawn 
by  S.  &  M.  on  M.  &  S.  should  be  considered  as 
creditors  for  cash  paid,  but  the  respective 
dividends  should  be  deposited  in  a  bank  at  Rio 
until  presentation  of  protests  of  their  bills  not 
having  been  paid,  but,  the  payment  in  London 
being  verified,  the  sums  so  deposited  should  be 
divided  among  the  creditors,  which  agreement 
was  in  course  of  being  acted  upon.  That  de- 
fendant accepted  the  bill  in  ignorance  of  this 
agreement.  That  the  proceedings  were  according 
to  the  law  of  Brazil,  and  constituted,  according  to 
that  law,  a  discharge  of  the  debt: — Held,  that 
the  plea  was  bad,  as  not  shewing  any  sufficient 
discharge  of  the  London  house  from  accepting 
the  bill  or  release  from  paying  it.  Hartley  v. 
Manton,  5  Q.  B.  247 ;  D.  &  M.  410  ;  13  L.  J.,  Q, 
B.  61 ;  8  Jur.  169. 

Acceptance  as  Agent  of  an  UndiBclosed  Prin- 
cipal.]— ^Evidence  cannot  be  admitted  to  shew 
that  an  acceptor  of  a  bill  accepted  it  as  agent 
for  an  undisclosed  principal  Bayner,  Ex  parte, 
17  W.  R.  64— L.  J  J. 

To  what  amount  liable.] — An  acceptor  is  liable 
to  the  full  amount  of  the  bill,  as  between  himself 
and  third  persons,  but  only  to  the  sum  for  which 
the  acceptance  was  given  as  between  himself  and 
the  drawer.    Darnell  v.  Williaint,  2  Stark.  166. 

Therefore,  in  an  action  brought  against  him, 
he  may  shew  that  he  accepted  it  for  value  as  to 
part,  and  as  an  accommodation  as  to  the  rest, 

n. 

And  a  pariy  who  takes  a  bill  from  the  drawer, 
and  knows  that  it  was  an  accommodation  bill, 
cannot  recover  from  the  acceptor  more  than  the 
amount  of  the  balance  as  between  him  and  the 
drawer.  Jones  v.  Htbbert,  2  Stark.  304.  And  see 
Solomo7i  V.  Turner,  1  Stark.  51. 

An  indorsee  of  an  accommodation  bill,  who 
takes  it,  knowing  it  to  be  such,  and  advances  on 
it  but  part  of  the  amount,  can  only  recover  as 
much  as  he  really  paid  ;  aliter,  where  the  bill 
has  been  regularly  drawn,  on  a  fair  account,  in 
the  course  of  trade ;  in  such  case  the  indorsee 
may  recover  the  whole.  Wiffen  v.  Rttherts,  1 
Esp.  261. 

An  indorsee  having  received  part  of  the  con- 
tents from  the  drawer,  cannot  recover  more  than 
the  residue  from  the  acceptor.  Bacon  v.  Saarles, 
1  H.  Bl.  88.  And  see  Beck  v.  Rohley,  1  H.  Bl. 
89,  n. 

K  a  bill  is  given  in  consideration  of  the  de- 
fendant entering  into  partnership  with  the 
plaintiff,  and  the  treaty  is  afterwards  broken  off, 
the  plaintiff  is  entitled  to  recover  a  verdict  on 
the  bill  to  the  amount  of  the  damages  he  has  sus- 
tained, and  not  to  the  fall  amount  of  the  bill. 
Ledger  v.  Eu^er,  Peake,  216. 

Where  an  indorser  paid  part  of  the  amount  of 


his  use.  J^«pjwl  V.  FiTrand,  l>  U.  li  V.  fiSi  d 
V.  k  R.  R03. 

A  holderof  v.  bill  who  has  received  from  the 
drawer  sums  of  monej  in  part  payment  of  it,  is 
not  entitled  to  prove  agaioet  the  estate  of  the 
bankrapt  acceptor  for  the  Ml  amount  of  the 
bill,  but  only  for  what  remaina  due  of  it  after 
deducting  all  the  aams  paid  in  respect  of  tt  by 
the  drawer  before  the  proof  is  tendered,  whether 
such  pavmcnts  were  made  before  or  after  the 
bankruptcy.  Tayler.  Ex  parte,  1  De  G.  4  J.  112 ; 
26  L.  J.,  Bk.  68  ;  3  Jur.,  N.  S.  753. 

Sill  Broktn— Coitom  to  nuike  themielTet 
Liable  to  their  Banksn.] — It  being  proved  to  be 
the  common  and  almost  invariable  practice  of 
bill  brokers  iu  the  city  of  London  not  to  indorse 
each  bill  of  eichange  which  they  have  diseounied 
(or  a  customer  when  they  re-discount  it  with 
their  bankers, but  to  give  tothebankeiaageneral 
guarantee  for  all  bills  which  they  re-discoant 
with  them  : — Held,  that whenan  accommodation 
bill  is  drawn  and  acceptetl  for  the  purpose  of 
raising  money  for  the  drawer  and  the  acceptor, 
the  drawer  in  discounting  the  bill  with  bill 
brokers  in  the  city  of  London  baa  an  implied 
authority  from  the  acceptor  to  deal  with  them 
in  the  onliuary  course  of  their  bnsincsa,  and,  cou- 
setiuentlj,  that  the  bill  brokers  have  an  implied 
authority  from  the  acceptor  to  make  themselves 
liable  on  the  bill  Quder  their  guarantee  to  their 
bankers,  and  are,  in  the  event  of  the  bankruptcy 
of  the  acceptor,  entitled  to  prove  against  his 
estate  for  what  they  have  paid  to  the  banlters  in 
respect  of  the  bill  under  their  guarantee.  Biihjjp, 
Ex  parte,  F^x,  In  re,  16  Ch.  D.  400 ;  60 
L.  J.,  Ch,  16;  i3  L,  T,  166;  29  W,  R.  1*4— 
C,  A. 

Bight  to  Piovo  tvt  Intereit  on  Amount 

paid  uidor  ChiarantM.]— Held,  also,  that  the 
bill  brokers  are  entitled  to  prove  against  the 
estate  of  the  acceptor  for  iiit«rest  upon  the 
amount  which  they  have  paid  under  their 
guarantee.  Petre  v.  Dtineombe  (2  L.,  M.  &  P. 
107)  and  Hitclimaa  v.  Steieart  (3  Drew.  271) 
approved  and  followed.    lb. 

Action  on  ProiniiiDry  IToto  pftjrahio  Hum 
Honthi  aftar  Demand— Indonement  of  FajmoBt 
of  Intai«it  Bridanoe  of  Samand'-EffMt  of 
Statnte  of  Limitation!.]— In  May,  \UT,  J.  B. 
gnve  to  R  R.  a  promissory  note  tor  payment  of 
1501.  three  months  after  demand,  no  interest 
being  reserved.  J.  il.  died  in  18G9,  and  R,  S.  in 
1878.  The  note  was  in  R.  K.'s  possession  at  his 
death,  and  he  had  indorsed  upon  it  receipts  in 
November,  1S57.  and  August,  1858,  each  for  half 
n  year's  interest.  It  appeared  that  no  other 
interest  had  ever  been  paid.  J.  R.'s  estate  being 
administered  by  the  court,  E.  K.'a  eiecutor 
claimed  to  prove  on  the  promissory  note : — Held 
(bv  Hall,  V.-C),  the  claim  must  be  allowed  for 
\^L,  with  interest  from  May,  1858.  But  held, 
on  appeal,  that  the  admissions  by  the  payee  of 
the  payment  of  interest  were  evidence  of  a  de- 
mand  having  been  made  in  136T  so  as  to  make 
the  1501.  immediately  payable,  and  that  the 
Statute  of  Limitations  was  a  bar  to  the  claim. 
RvtherfoTi,  In  re,  BrouiA  v.  llsther/ord,  14  Ch. 
B,  687  ;  -(9  L.  J„  Ch.  654  ;  43  L.  T.  105  i  28  W. 


Stale  Damand.] — tk'mble,  that,  apart  from 

the  StatuU:  of  Limitatiuus,  the  claim  ought  to 
have  been  rejected  as  a  stale  demand.     Ih. 

VndertakiiiK  to  Beaaw — Liability  whars  Tim* 
ezpiled  if  ronawad.]— The  defendants  accepted 
a  bill  payable  at  four  months  upon  a  written 
undertaking  that,  if  at  the  maturity  of  the  bill 
they  had  not  bi:cn  p^id  certain  money  due  to 
them  on  the  return  of  a  certain  ship,  the  drawer 
would  renew  the  bill.  More  than  four  months 
clapscil  after  the  maturity  of  the  bill,  and  the 
said  money  had  not  been  paid  to  the  defeudanta, 
but  the  bill  had  not  been  actually  renewed  : — 
Held,  that  the  defendants  were  liable  in  an 
action  upon  the  bill.  Ileirim  v.  Murgti«,  ^i  L. 
r.  183, 

Aoeeptanea — Liability  of  Firm  when  ITamaof 
Individual  Kember  and  of  Firm  aune.]— Where 
a  signature  is  common  to  an  individual  and  a 
firm  of  which  the  individual  is  a  member,  a  bonft 
fide  bolder  for  value,  without  notice  whose  paper 
it  is,  of  a  bill  of  exchange  with  such  signatare 
attached,  has  not  an  untion  to  sue  either  the 
individual  or  the  llrm.  But  there  is  a  presump- 
tion that  the  bill  was  given  for  the  firm  and  is 
binding  upon  it,  at  least,  where  the  iudividoal 
carries  on  no  husincss  separate  from  the  business 
of  the  firm  of  which  he  is  a  member  :  this  pre- 
sumption, however,  may  be  rebutted  by  proof 
that  the  hill  was  signed  not  in  the  name  of  the 
partnership  but  of  the  individual  for  his  private 

Eurpose,  and  it  is  immaterial  that  the  bonA  fide 
older  took  the  bill  ui  the  bill  of  the  proprietors 
of  the  business  carried  on  by  the  partnership 
whoever  thuy  might  be,  and  not  merely  as  tho 
bill  of  tlie  individual  B.  and  M.  carried  on 
business  in  partnership.  M.  was  a  dormant 
partner,  and  B.  was  the  only  ostensible  partner, 
the  business  being  carried  on  in  his  name  alone.  . 
B.  entered  into  accommodation  transactions  for 
his  private  purposcH.  and,  without  the  authority 
of  M.,  accepted  and  indorsed  bills  of  exchange 
in  his  own  name  only.  B.,  in  becoming  party  to 
these  bills,  did  not  intend  to  bind  M.,  but  he 
considered  Che  bills  as  private  transactions  and 
signed  tbcm  merely  on  bis  own  behalf.  The 
plaintiSs  became  bonft  fide  holders  for  value  of 
the  bills  signed  by  B.,  and  look  the  bills  as  the 
bills  of  the  proprietors  of  the  business  carried  on 
bj-  the  partncrslLip,  and  not  merely  as  the  bills 
""..  Befidca  the  buainesa  of  the  partnoreliip  B. 
not  engagetl  in  any  business ;— Held  (affirm- 
ing the  judgment  of  the  Common  Pleas  Division), 
that  the  plaiutilfs  could  not  bold  M,  liable  upon 
the  bills  accepted  and  indorsed  by  B.  YerkiUirr 
Bnnkiag  (•.••iipany  v.  Beatttm,  6C.  P.  D,  109; 
49  L.  J.,  C.  P.  380  ;  42  L.  T.  45fi  ;  38  W.  B.  879 
— C,  A. 

On  diiaharged  Bill  in  hudi of  innooant  Holder.] 

^The  defendant  accepted  two  bills,  drawn  on 
him  by  C.  which  the  latter  indorsed  and  paid 
into  tuB  bankers',  who  entered  the  amoiuit  as 
cash  to  tiio  credit  side  of  C.'a  account  in  their 
books.  The  bills  having  been  dishonoured,  the 
bankers  entered  their  amount  to  the  debit  side 
of  C.'a  acconnt ;  and  shortly  afterwards  the  de- 
fendant paid  the  amount  of  both  bills  to  C,  bnt 
did  not  require  them  to  be  delivered  up,     C. 
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continued  his  banking  account  for  three  years 
after  the  bills  became  due,  and  paid  in  several 
sums  to  his  credit,  sufficient  to  cover  all  the 
items  to  his  debit  prior  to  the  date,  and  including 
the  amount  of  the  bills.  C.  afterwards  became 
bankrupt,  and  the  bankers  proved  their  debts 
under  his  commission  without  noticing  the  bills, 
and  a  year  afterwards  sued  the  defendant  as 
acceptor,  having  made  no  previous  demand  on 
him  in  respect  of  them  : — Held,  that  he  was  not 
liable.  IMd  v.  Cbyr,  2  M.  &  P.  46  ;  5  Bing.  13. 
But  in  an  action  against  the  acceptor,  an  in- 
dorsee for  value,  who  had  transferred  the  bill, 
which  was  returned  to  him  after  it  had  become 
due,  may  recover,  although  his  indorser  before 
the  re-transfer,  received  satisfaction  from  the 
drawer.     Buzzard  v.  Flfcknoe^  1  Stark.  333. 

Diieharge  by  Kon-presentment] — ^An  acceptor 
is  not  discharged  by  the  bill  not  being  presented 
for  payment  for  three  or  four  years  after  it  be- 
comes due  :  he  is  only  discharged  by  payment  of 
the  bill,  or  by  a  distinct  and  direct  agreement 
by  the  holder  to  discharge  him.  Farquhar  v. 
Southey,  2  C.  &  P.  497  ;  M.  &  M.  14. 

An  acceptor  of  a  bill  payable  at  his  bankers  is 
not  discharged  from  his  liability  by  the  neglect 
of  the  holder  to  present  the  biU  for  payment  at 
the  time  it  becomes  due,  even  though  the  bankers 
failed  before  the  bill  was  actually  presented, 
which  was  not  until  some  weeks  after  it  was  due, 
and  the  acceptor  had  always,  up  to  the  period  of 
their  failure,  a  balance  in  their  hands  sufficient 
to  cover  the  acceptance.  Turner  v.  Hayden^  6 
D.  &  R,  5  ;  4  B.  &  C.  1 ;  R.  &  M.  215  ;  S.  P., 
llhoden  v.  Gent,  5  B.  &  A.  244. 

Where  a  bill  payable  at  bankers  in  London, 
which,  by  reason  of  being  mislaid,  was  not  pre- 
sented for  payment,  and  the  acceptor  was  some 
months  afterwards  informed  of  its  being  mislaid, 
he  was  held  not  to  be  discharged,  and  the  drawer 
might  set  off  the  amount  in  an  action  brought 
against  him  by  the  acceptor,  although  the  bankers 
at  whose  house  the  bill  was  payable  failed  in  the 
interval,  and  the  acceptor  had  at  all  times,  up 
to  the  failure  of  the  bankers,  a  balance  in  their 
hands  sufficient  to  cover  the  acceptance.  Sehag 
V.  Ahithol,  4  M.  &  S.  462  ;  1  Stark.  79. 

On  Forged  Bills.]— The  acceptor  is  liable,  even 
though  the  bill  is  forged.  Smith  v.  Chester,  1 
T.  R.  654. 

The  acceptor  who  pays  under  a  forged  indorse- 
ment by  a  person  who  has  found  a  lost  bill  is 
liable  to  the  real  payee.  Cheape  v.  Harley,  3 
T.  R.  127. 

A  bill  purported  to  be  drawn  by  C.  &  Co.,  on 
S.,  and  to  be  payable  to  R.  S.  refused  to  accept 
it,  the  defendant  thereupon  accepted  it  for  the 
honour  of  the  drawers,  and  it  was  indorsed  in 
the  name  of  R.  to  the  plaintiff,  who  discounted 
it.  The  bill  was  a  forgery,  and  R.,  the  pretended 
payee,  was  a  fictitious  person  : — Held,  that  the 
plaintiff  was  entitled  to  recover  from  the  defen- 
dant the  amount  of  the  bill.  Phillips  v.  Im 
Thvrn,  1  L.  R.,  C.  P.  463  ;  35  L.  J.,  C.  P.  220  ; 
14  L.  T.  406  ;  14  W.  R.  653. 

A  bill  of  exchange  which  contained  the  sum 
of  14Z.  in  figures  in  the  margin,  but  no  words  in 
the  body  to  denote  the  amount,  was  accepted  by 
the  defendant  and  returned  to  the  drawer  to  be 
filled  in.  The  drawer  fraudulently  inserted  the 
words  "one  hundred  and  sixty-four"  in  the  body, 
And  altered  the  marginal  figures  to  that  amount 


and  issued  the  bill : — Held,  that  the  defendant 
was  liable  on  the  bill  to  the  plaintiff,  an  innocent 
holder  for  value.  Oarrard  v.  Lewis,  10  Q.  B.  D. 
30  ;  47  L.  T.  408. 

The  acceptor  of  a  blank  acceptance  holds  out 
the  person  to  whom  it  is  intrusted  as  clothed  with 
ostensible  authority  to  fill  in  the  bill  as  he  pleases 
within  the  limits  of  the  stamp.    1  b. 


Fignres,  Effect  of.]— The  figures  in  the 


margin  of  a  bill  are  merely  an  index  or  summary 
of  the  contents  of  the  bill.    lb. 


After  Jndgment,  Arrest,  and  BisehArge  in 
another  Action  on  same  Bill.] — A  bill  was  in- 
dorsed to  C,  who  indorsed  it  in  blank.  A  bank, 
being  the  holder  of  the  bill  at  maturity,  com- 
menced actions  against  the  acceptor  and  G.,  and 
signed  judgment  against  the  acceptor  on  the  3rd 
March.  On  the  21st  March,  C.  paid  the  amount 
due  on  the  bill  to  the  bank,  and  an  order  was 
made  to  stay  proceedings  in  that  action  on  {wy- 
ment  of  costs:  the  costs  were  taxed,  and  the 
amount  paid  on  the  13th  April,  and  the  bill  was 
then  delivered  to  C,  who  being  indebted  to  the 
plaintiff  in  a  larger  amount  transferred  it  to  him. 
On  the  29th  March  the  bank  charged  the  acceptor 
in  execution  on  their  judgment,  but  on  the  same 
day  discharged  him  on  payment  of  the  costs  : — 
Held,  that  the  plaintiff  was  entitled  to  sue  him 
on  the  bill,  notwithstanding  his  discharge  by  the 
bank ;  that  C.'s  right  of  action  on  the  bill  was 
vested  on  the  21st  March,  and  that  the  only 
effect  of  non-payment  of  the  costs  was  that  the 
bank  had  a  lien  upon  the  bill  for  the  amount. 
Woodward  v.  PeU,  4  L.  R.,  Q.  B.  55  ;  38  L.  J.. 
Q.  B.  30 ;  19  L.  T.  667  ;  17  W.  R.  117  ;  9  B.  &  S. 
994. 

On  Accommodation  Billi.]  —  Although  the 
holder  of  a  bill  had  notice  when  he  took  it,  that 
the  acceptor  had  only  accepted  it  for  the  accom- 
modation of  the  drawer,  yet  the  acceptor  is 
bound  to  pay  it,  and  nothing  can  discha^  him 
but  payment  or  a  release.  Bank  of  Ireland  v. 
Beres/ord,  6  Dow.  237. 

In  an  action  by  the  indorsee  against  the  ac- 
ceptor it  is  competent  to  the  acceptor  to  shew 
that  the  acceptance  was  for  the  accommodation 
of  the  plaintiff,  and  that  he  has  received  no  con- 
sideration from  the  drawer,  and  that  it  was 
agreed  that  the  bill,  when  due,  should  be  taken 
up  by  the  plaintiff.  Tlwmpson  v.  Clubley,  1  M. 
&  W.  212. 

A.  &  Co.,  bankers  in  the  country,  being  pressed 
by  B.  &  Co.,  bankers  in  town,  to  whom  they 
were  indebted,  to  send  up  any  bills  they  could 
procure,  transmitted  for  account  an  accommoda- 
tion bill,  accepted  by  D. ;  when  the  bill  became 
due,  the  balance  was  in  favour  of  B.  &  Co.,  but 
the  bills  were  not  withdrawn,  and  afterwards  the 
balance  between  the  houses  turned  considerably 
in  favour  of  A.  &  Co.,  and  was  so  when  B.  &  Co. 
became  bankrupts  : — Held,  that  A.  &  Co.  were 
entitled  to  recover  against  the  acceptor.  Attwood 
V.  Crowdie,  1  Stark.  483. 

An  accommodation  note  in  favour  of  A.  was 
indorsed  to  B.,  with  notice  of  the  want  of  con- 
sideration ;  and  upon  the  insolvency  of  A.,  B. 
accepted  a  dividend,  and  covenanted  not  to  sue 
him  : — Held,  that,  nevertheless,  he  might  sue  the 
maker,  although  in  the  event  of  his  recovering 
the  amount  from  him,  A.  would  again  become 


of  tbo  drawer  Is  oot  discharged  by  time  given  lu 
the  drawer.  Ba-ggett  y.  AtBwre,  4  Taunt.  730  ; 
A".  P.,  ColMt  V.  Saigh,  3  Camp.  281  [  A>m«u» 
V.  Ciwke,  3  Camp.  362  ;  Fextuii  v,  Pociwk,  5 
Taunt.  192  ;  Price  T.  Edmu»d$,  10  B.  8:  U.  57(1. 
To  aa  action  npon  a  bill  b;  indorsee  against 
acceptor,  he,  being  under  terma  of  pl^ding 
iasuablT,  pleaded  that  the  bill  was  dnmn  b}' 
M.  at  the  leqneet  and  for  the  accommodation  tk 
the  defendant,  ami  without  consideration  or 
value  whatever,  and  that  the  bill  was  indorsed 
bj  M.  without  consideration  or  value  given  by 
tbo  plaintiff  for  such  indorsement  to  the  defeu- 
dant,  or  M.,  or  to  any  other  person  whomsoever  : 
— 'Held,  that  the  plaintiff  was  entitled  \ii  sign 
judgment.  Hunter  v.  Wilton,  i  Ex.  489 ;  7 
D.  &  L.  221  ;  19  L.  J.,  Ex.  8  ;  5.  P.,  Starterant 
T,  Forde,  4  Scott,  N.  R.  668  ;  4  H.  A:  Q.  lOi. 

To  a  declaration  against  aeceplor  of  a  bill 
drawn  payable  to  the  drawer's  order,  indonied 
by  him  to  B.,  and  by  B.  to  the  plaintiff,  a  plea 
that  he  accepted  for  the  accommodation  of  the 
drawer  and  B.  withoat  consideration,  and  on  the 
terms  and  conditions  that  the  bill  should  be 
negotiated  fur  tbcii  accommodation  only  before 
the  bill  became  due  :  and  that  the  bill  was  in- 
dorsed \o  the  plaintiff,  and  the  pliiintiS  became 
holder,  after  it  became  due,  is  a  bad  plea,  on 
motion  for  judgment  non  obstante  veredicto. 
Oimtthern  v.  Weti,  11  Q.  B.  143;  17  L.  J., 
Q.  B.  4;  12Jur.  79, 

A  plaintiff  accepted  a  bill  for  the  accommoda- 
tion of  H.,  who  deposited  it  with  the  defendant 
as  a  security  for  goods  bonght  of  him.  H. 
afterwards  paid  for  the  goods  ;  hut,  he  being 
further  indebted  la  the  defendant,  the  latter 
rvfoscd  to  restore  the  bill,  and  subsequently  in- 
dorsed it  lor  value  to  s  third  person,  who  sued 
the  plaintiff  thereou,  and  compelled  him  to  pay 
the  omoont,  with  costs  : — Held,  that  the  plaintiff 
might  rcoovcr  from  the  defendant  the  amount 
of  the  bill  on  a  count  for  money  paid.  Bleaden 
V.  Oiaflm,  B  M.  &  P.  14. 

A  person  drew  and  indorsed  a  hill  for  the 
accommodation  of  the  acceptor,  which  wns 
dishonoured  when  due,  and  he  Bubsequcntly 
paid  the  holder  a  sum  of  money  in  diechargo  of 
his  liability  thereon,  without  having  had  notice 
of  dishonour,  and  without  any  express  request 
from  the  acceptor  : — Held,  that  he  could  not 
recover  the  amount  from  the  acceptor  as  money 
paid  to  hia  use.  Sleigk  v.  SleigA,  5  £x.  614  ;  19 
L.  J.,  Ea.  345. 

Bills  were  accepted  by  A.  for  the  accommoda- 
tion of  B.,  who  being  one  of  the  executora  of  C, 
and  having  considerable  sums  of  money 
hands  belonging  to  C.'s  estate,  which  we 
posited  in  a  box  in  B.'s  poBSUssion,  discounted 
Huch  btUs  with  the   moneys  belonging  to  C, 
estate,  by  taking  out  of  the  box  the  requisi' 
amount,  deducting  the  discount,  and  at  the  san 
tine  placing  the  bills  in  the  box  : — Held,  that 
B  could  not  sever  his  character  of  an 
dation  holder  of  the  bills  from  his  character  of 
acceptor,  BO  as  to  enable  him  and  his  co 
to  sue  as  indorsees  of  the  hills  for  a  valuable  i 

consideration.  v.  Adanu,  1  Yonge,  117. 

An  indorsee  agreed  with  the  drawer  to  give  up 
the  bills  to  be  cancelled  on  a  mortgage  of  real 
estate  bemg  executed  as  security  for  the  amoant 
of  the  bills.    The  mortgage  was  executed,  and 


uui  LTjiiamumuuu  .— nem,  iiiai.  i<m  m;i;cjjuui 

discliaiged  from  liability  on  the  bills,  and 

could  plead  the  facts  by  way  of  equitable  defence 

'~  an  action  by  the  indorsee  against  him.  Udmiii 

Laaeaiter,  12  L.  T.  632  ;  13  W.  R.  857, 

What  are.]— ^V.  drew  a  bill  upon  the 

defendant,  to  whom  he  was  in  the  habit  of  con- 
signing goods  for  Bate  ;  the  bill  was  accepted, 
but  neither  party  at  the  time  knew  the  state  of 
the  account  between  them.     It  afterwards  ap- 
peared  that  the   balance  of    the  account  was 
iderably  in  favour  of  the  defendant  at  the 
he  accepted  the  bill  :— Held,  that  never- 
theless    it    was    not    an    accommodation    bill. 
laanaily.  Andrfun,  i  M.  Si  P.  839  ;  7  Bing.  217. 
The  fact  that  the  name  of  an  acceptor  was 
ritten  across  the  stamp  before  the  bill   was 
drawn   does  not  reasonably  raise  an   inference 
that  the  bill  was  accepted  for  the  accommoda- 
if  the  drawer.     Ilarril  v.  SlerliHg,  9  Ir.  R„ 
C.  I..  198. 
Evidence  that  the  holder  of  a  bill  of  exchange 
kd  notice,  shortly  before  maturity,  that  it  had 
been   accepted  for  the  accommodation   of  the 
'  awer,  is  not  evidence  that  he  had  anob  notice 
the  time  of  discounting  the  bill.     lb, 
A  merchant  in  Bombay  bought  of  a  bank  bills 
L  their  London  branch  for  2o.000l.,  giving  for 
cm  5,0002.  in  cash  and  20,000/.  in  bills  on  a 
-m  in  London,  consisting  of  himself  and  another 
iraon.     The  bank  bills  were  aU  indorsed  to  the 
m  in   London,   and  were  all  accepted.    Tbo 
merchant's  bills  were  sent  to  the  London  branch 
of  the  hank  and  were  accepted  by  the  London 
firm.  The  bank  was  wound  up,  and  the  merchant 
and   his  partner   each  became  insolvent ;   the 
IJondon  firm  holding  at  the  time  of  the  winding 
up  bills  to  the  amount  of  19,000'.,  and  the  bank 
having  parted  with  the  bills  for  20,000i. ;— Held, 
that  under  the  circumstances  the  bills  were  not 
accommodation   bills,  and  that  the  trustees  of 
the  London  firm  were  entitled  to  prove  for  the 
19,0002.  in  the  winding-up.     Lintaait,  Bomhau 
and  Mediterranean    Bank,  In  re,   Cama,   Ex 
parte.  9  L.  R.,  Ch.  SSG  ;  43  L.  J.,  Bk.  683  ;  31 
L.  T.  234  ;  22  W.  R.  809  (affirming  22  W,  B. 
471). 

Held,  also,  that  the  principle  as  to  proving  for 
cross  accommodation  bills  does  not  apply  when 
the  bills  are  in  the  hands  of  third  parties.     lb. 

The  trustees  of  the  London  firm  hod  sent  in  a 
previous  claim  to  prove  for  6,0IX)J.,  taking  that 
amount  as  the  balance  between  the  bills  for 
25,000f.  and  the  bills  for  20,000/.,  and  not  being 
aware  that  the  bank  bad  parted  with  the  bills  for 
20,000/.  At  the  time  of  the  previouH  claim  the 
trustees  held  securities  which  had  since  been 
realised  by  them  : — Held,  that  notwithstanding 
the  previous  claim  made  by  mistake,  the  trustees 
might  prove  for  the  19,000t ;  and  that  the  claim 
would  be  considered  as  mode  when  the  previous 
claim  was  made,  so  that  the  tmateesrcprcaentiiig 
the  London  firm  were  not  bound  to  give  credit 
for  the  money  received  by  realising  the  security. 


lb. 

Vlisii  Holder  Lai  rscelvid  part  of  MaiLe; 

due  on  Bill.] — The  holder  of  an  accommodation 
bill  who  has  received  part  of  the  money  due  on 
the  bill  from  the  drawer  cannot  afterwards,  in 
an  action  against  the  acceptor,  recover  the  whole 
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amount  of  the  bill  from  him,  but  must  give  him 
credit  for  the  amount  already  received  from  the 
dmwer.  Cook  v.  Luter,  13  C.  B.,  N.  S.  543  ;  32 
L.  J.,  C.  P.  121  ;  9  Jur.,  N.  S.  823 ;  7  L.  T. 
712. 


Holder  taking  cognovit  of  drawer.] — 

holder  of  an  accommodation  bill  takes  a 


Holds 
45. 


If  the 

cognovit  from  the  drawer  for  payment  by  instal- 
ments, he  does  not  thereby  discnarge  the  acceptor 
whether  at  the  time  of  taking  it  he  knew  that  it 
was  an  accommodation  bill  or  not  Centum 
V.  Pocock,  5  Taunt.  192 ;  1  Marsh.  14. 


Bill  drawn  by  Partner.] — Where  a  party 

accepts  bills  drawn  by  one  partner  on  a  firm  for 
his  private  accommodation,  upon  the  under- 
stanaing  that  the  drawer  will  provide  for  the 
bills  when  due,  no  action  on  the  bills  lies  against 
the  acceptor  either  by  the  drawer  alone,  or  by 
his  firm  jointly.  Sparnnv  v.  Chis-man^  4  M. 
&  R.  206  :  9  B.  &  C.  241. 


After  abandonment  of  holder.] — A.  ac- 
cepted a  bill  for  the  accommodation  of  B.,  which 
B.  delivered  to  C,  his  creditor,  to  provide  for  a 
bill  about  to  become  due ;  C,  before  A.'s  bill 
became  due,  returned  it  to  B.,  as  useless,  in  order 
that  it  might  be  forwarded  to  A.,  and  abandoned 
all  claim  upon  the  bill ;  C.  could  not,  by  subse- 
quently obt^iining  possession  of  the  bill,  acquire 
a  right  of  action  against  A.  CartwHght  v. 
WiUiamt,  2  Stark.  340. 

Contract  of  Indemnity  on.]— The  contract 

of  the  drawer  of  an  accommodation  bill  with  the 
acceptor  is  to  indemnify  him  against  the  bill ; 
and  if  the  drawer  provides  the  acceptor  with 
funds  to  meet  the  bill,  this  is,  in  law,  a  per- 
formance of  that  contract,  and  confers  on  the 
acceptor  a  right  to  retain  the  money,  not  merely 
against  any  revocation  by  the  drawer,  but  also 
against  his  assignees  in  the  event  of  his  becoming 
bankrupt  before  the  bill  is  paid.  Yate^t  v.  IFoppe, 
9  C.  B.  541  ;  19  L.  J.,  C.  P.  180  ;  14  Jur.  372. 

The  right  of  action  of  a  party  accepting  an 
accommodation  bill,  and  paying  it  before  it 
becomes  payable,  dates,  not  from  the  time  of  the 
actual  payment,  but  the  time  it  becomes  payable. 
Coppin,  V.  Gray,  1  Y.  &  C.  205;  11  L.  J.,  Ch. 
105. 

A.  accepted  a  bill  for  25Z.  for  the  accommoda- 
tion of  F.,  who  was  pressed  at  the  time  by  the 
defendant,  a  sheriffs  officer,  for  seven  guineas, 
claimed  as  being  due  for  possession  money.  F, 
was  to  get  the  bill  discounted  by  the  defendant 
or  elsewhere,  and  to  give  A.  the  surplus  above 
the  seven  guineas.  He  deposited  it  with  the  de- 
fendant as  a  security  for  that  sum,  the  defendant 
knowing  the  circumstances,  and  that  A.  had  no 
value  for  his  acceptance.  The  defendant  in- 
dorsed it  over  and  kept  the  proceeds.  The 
holder  sued  A.,  who  thereupon  paid  him  the 
whole  amount  of  the  bill : — Held,  that  A.  had 
no  right  of  action  against  the  defendant  as  for 
mono}'  paid  to  his  use  on  a  request  implied  by 
law  ;  but  that  his  remedy  was  against  F.  on  an 
implied  contract  to  indemnify  A,  for  lending  him 
his  (A.'s)  acceptance.  Anprvy  v.  Lrcy.  fo  M. 
&W.  851. 

A  party  who  requests  another  to  lend  his  ac- 
ceptance, impliedly  engages  to  take  up  the  bill 
at  maturity,  and  to  indemnify  the  acceptor 
against  the  consequences  of  non-payment.    Rey- 


V.  Doyle,  1  M.  &  G.  753  ;  2  Scott,  N.  R. 


Proof  of  Fact  of  Aeoommodation.] — In  an 


action  by  indorsee  against  drawer,  an  issae  that 
the  bill  was  accepted  for  the  accommodation  of 
the  drawer  is  proved  by  evidence  that  the  bill 
had  been  accepted  to  take  up  a  former  accept- 
ance by  the  same  party,  given  for  the  accom- 
modation of  the  drawer,  and  it  is  not  necessary  to 
plead  those  facts  in  extenso.  TJtomas  v.  Fentonj 
5  D.  &  L.  28  ;  2  B.  C.  Rep.  68  ;  16  L.  J.,  Q.  B. 
362  ;  11  Jur.  633. 

In  an  action  against  acceptor  of  an  accommoda- 
tion bill,  the  following  memorandum,  with  refer- 
ence to  the  bill : — "  I  hereby  acknowledge  that 
you  have  for  my  accommodation  accepted  a  bill  of 
even  date  herewith  for  25Z.,  payable,  &c.,  and  L 
agree  to  provide  for  the  same  when  due,'*  is  ad- 
missible in  evidence  without  a  stamp.  Natley 
V,  Wehh,  5  C.  B.  834. 

In  an  action  by  acceptor  against  drawer  of  an 
accommodation  bill,  on  his  implied  contract  of  in- 
demnity, the  plaintiff,  in  order  to  prove  that  a 
former  bill,  in  renevval  of  which  the  bill  in  re- 
spect of  which  the  action  was  brought  was  given, 
had  been  made  payable  at  a  particular  place, 
called  a  banker's  clerk,  who,  without  producine 
the  bank  book,  stated  that  he  had  ascertained 
the  fact  from  an  entry  therein  in  bis  own  hand- 
writing, but  that,  independently  of  that  entry, 
he  bad  no  recollection  whatever  of  the  fact : — 
Held,  that  this  was  not  evidence  of  such  &ct. 
Beech  V  Jonett,  5  C.  B.  696. 

In  an  action  by  drawer  against  acceptor,  a  plea 
that  he  accepted  merely  for  the  drawer's  accom- 
modation, and  that  the  drawer  did  not  at  any 
time  give  any  value  or  consideration  for  the  ac- 
ceptance, fails,  if  it  appears  that,  after  the  bill 
was  accepted  (as  alleged)  for  accommodation,  the 
drawer  gave  a  cross  acceptance  and  was  obliged 
to  pay  the  amount,  and  that  the  bill  accepted  was 
due  and  unpaid  at  the  time  of  action  brought. 
Burdoji  or  Burton  v.  Benton  or  Penton,  9  Q.  B. 
843 ;  16  L.  J.,  Q.  B.  363  ;  11  Jur.  713. 


Payment  or  Belease  of.] — Payment  by  an  ac- 
commodation drawer  of  a  bill  is  equivalent  to  pay- 
ment by  an  acceptor  ;  a  bill  re-issued  after  such 
payment  is,  therefore,  in  law,  a  new  bill  and  re- 
quires a  fresh  stamp.  Lazams  v.  Cowie,  3  Q.  B. 
459  ;  2  G.  &  D,  487. 

In  an  action  by  indorsee  ag^ainst  acceptor,  he 
pleaded  that  he  accepted  the  bill  for  the  drawer's 
accommodation;  that  the  drawer  negotiated  it 
for  his  own  use  and  paid  it  at  maturity  ;  that  it 
was  delivered  by  the  holder  to  the  drawer,  who 
without  the  consent  of  the  acceptor,  and  without 
having  it  re-stamped,  indorsed  it  to  the  plaintiff. 
It  appeared  on  the  production  of  the  bill,  that 
the  acceptor's  name  was  written  on  the  back, 
and  that  thero  was  a  memorandum  on  the  face  of 
it  denoting  the  time  of  its  maturity,  and  it  was 
proved  that  the  bill  was  delivered  by  the  drawer 
to  the  plaintiff  after  that  date : — Held,  no  evi- 
dence to  shew  that  the  bill  had  been  negotiated 
by  the  drawer,  and  paid  by  him  at  maturitv. 
Jetcell  V,  Parr,  13  C.B.  909  ;  1  C.  L.  R.  454  ;  22 
L.  J.,  C.  P.  253;  17  Jur.  975. 

In  an  action  by  indorsee  against  an  accommoda- 
tion acceptor,  it  is  not  a  good  defence  to  the 
further  maintenance  of  the  action  that  after 
action  the  drawer  paid  the  amount  of  the  bill 
and  interest  to  the  indorsee  under  a  judge's 


1741         BILLS    OF    EXCHANGE,   &c.—Unbility  of  Parties.         1742 


order  in  another  action  by  the  indorsee  against 
the  drawer.  Randall  v.  Moon,  12  C.  B.  261  ;  21 
L.  J.,  C.  P.  226. 

It  is  a  good  defence  to  an  action  by  indorsee 
against  acceptor,  that  the  bill  was  accepted  for 
the  drawer's  accommodation,  withont  considerap 
tion,  and  that  it  was  indorsed  over  by  the  drawer 
after  it  had  been  paid  by  him  at  its  maturity. 
Parr  y.  Jetoell,  16  C.  B.  684— Ex.  Ch. 

An  indorsee,  for  value  of  an  accommodation 
bill,  without  notice  that  is  is  one  of  that  descrip- 
tion, may,  notwithstanding  notice  subsequently 
acquired,  release  the  drawer,  without  releasing 
the  acceptor.  Graham,  Ex  parte.  Black,  In  re, 
5  De  G.,  Mac.  &  G.  356. 


Costa  of  defending  Aotions,  when  Beoover- 


able.] — A  plaintiff,  having  accepted  a  bill  for  the 

defendant's  accommodation,  defended  an  action 

by  an  indorsee,  and  finally  paid  the  amount, 

with  the  costs  of   the  action.      The  plaintiff 

brought  an  action  for  money  paid ;  the  jury  was 

directed,  that,  if  the  defendant  requested  the 

plaintiff  to  undertake  the  defence  (as  to  which 

there  was  some  evidence,  but  no  express  request 

proved),  the  costs  were  recoverable  as  money 

paid  to  the  plaintiff's  use  :— Held,  that  the  direc- 
tion was  right,  and  the  costs  recoverable  under 

the  count  for  money  paid.     Oarrard  v.  Cottrell, 

10  Q.  B.  679. 

Declaration,  that  in  consideration  that  the 
plaintiff  would  accept,  for  the  defendant's  ac- 
commodation, a  bill,  the  defendant  promised  to 
indemnify  the  plaintiff  from  any  loss  or  damage. 

Breach,  that  he  did  not  indemnify  the  plaintiff 
from  loss  or  damage,  and  the  plaintiff,  as  accep- 
tor, was  obliged  and  did  pay  to  the  holder  the 
amount  of  the  bill,  with  interest,  and  the  costs 
of  an  action  brought  on  the  bill ;  and  the  plain- 
tiff also  incurred  costs  and  expenses  in  defending 
and  settling  the  action.  First  plea,  to  the  claim 
in  respect  of  the  amount  of  the  bill  and  interest, 
a  set-off.  Second  plea,  to  the  costs  of  the  action 
and  the  costs  and  expenses  incurred  by  the  plain- 
tiff in  defending  and  settling  the  action,  that 
these  costs  were  incurred  at  the  request  of  the 
defendant,  concluding  with  a  set-off: — Held, 
that  he  might  plead  a  set-off  to  so  much  of  the 
claim  as  was  liquidated,  and  therefore  the  fiiKt 
plea  which  was  pleaded  to  a  demand  which 
might  be  recovered  in  an  action  for  money  paid 
to  the  use  of  the  plaintiff,  was  good ;  but 
that  the  second,  which  was  pleaded  to  a  demand 

in  respect  of  costs  incurred,  was  bad.     Cramp-   plea  was  not  bad  in  omitting  to  state  that  the 
ton  V,  Walker,  30  L.  J.,  Q.  B.  li) ;  7  Jur.,  J^^.  S.  43.   plaintiff  was  not  a  bona  fide  indorsee  for  value, 

or  before  the  bill  became  due,  or  without  know- 
Plea  of  Tender  by.] — A  plea  of  tender  after!  ledge  of  the  dishonour  for  non-acceptance  ;  the 
the  day  of  payment  of  a  bill,  and  before  action, ,  defendant  not  being  bound  to  make  these  aver- 
isuot  good,  though  the  defendant  avers  that  he   ments.    Bartlctt  v.  Bennon^  14  M.  &  W.  733  ;  3 


condition  of  having  it  delivered  up  ;  the  note 
being  mislaid,  this  condition  was  not  complied 
with  ;  and  the  agent  afterwards  became  bank- 
rupt with  the  money  in  his  hands  : — Held,  that 
the  maker  was  still  responsible  on  the  note. 
Dent  V.  Dunn,  3  Camp.  296. 

2.  Draweb  or  Inbobseb. 

On  Hon-Aeoeptance.] — If  a  person,  to  whom  a 
bill  is  directed  generally,  accepts  it  payable  at  a 
particular  place,  the  holder  may  resort  to  the 
drawer  as  for  non-acceptance.  Gammon  v. 
Schmoll,  5  Taunt.  344  ;  1  Marsh.  80. 

The  acceptance  or  non-acceptance  does  not 
vaiy  the  responsibility  of  an  indorser,  whose  duty 
it  is  to  pay  the  bill  when  due,  if  the  prior  parties 
do  not.  Tanner  v.  Bean,  6  D.  &  R.  338  ;  4  B.  & 
C.  312. 

But  the  indorsee  must  endeavour  to  receive  the 
money  from  the  drawer  before  he  can  resort  to 
the  indorser.    Hull  v.  Pitfield,  1  Wils.  47. 

An  indorser  is  liable  upon  a  bill  which  is  re- 
turned for  non-acceptance  before  the  expiration 
of  the  time  limited  for  payment.  BallingalU  v. 
Glogter,  3  East,  481  ;  4  Esp.  268. 

The  payee  of  a  bill,  having  presented  it  for 
acceptance,  which  was  refused,  without  giving 
notice  to  the  drawer  or  indorser,  indorsed  over 
the  bill,  and  acceptance  was  again  refused  to  the 
indorsee : — Held,  that  he  might  still  recover 
on  the  bill  against  the  drawer,  notwithstanding 
the  laches  of  the  payee.  O  Keefe  v.  Dunn,  6 
Taunt.  305;  1  Marsh.  613.  And  see  Dunn  v. 
O' Keefe  {in  error),  5  M.  &  S.  282. 

In  an  action  against  drawer  or  indorser  of  a 
bill  dishonoured  by  non-payment  after  being 
accepted,  it  is  unnecessary  to  stat«  the  accept- 
ance in  the  declaration.  Jone*  v.  Morgan,  2 
Camp.  474. 

In  an  action  by  indorsee  against  indorser,  the 
declaration  stated  that  S.  drew  his  bill  in  favour 
of  the  defendant ;  that  the  defendant  indorsed 
the  bill  to  the  plaintiff,  and  that  the  acceptor 
did  not  pay  it,  although  it  was  presented  for 
payment,  of  which  the  defendant  had  notice. 
The  defendant  pleaded  that,  after  the  indorse- 
ment to  the  plaintiff,  and  before  it  became  due, 
the  plaintiff,  being  the  holder,  indorsed  it  to 
some  person  unknown,  who  presented  it  to  G. 
for  acceptance  ;  that  G.  refused  to  accept  it,  and 
that  the  defendant  had  no  notice  of  the  dis- 
honour for  non-acceptance  :  —  Held,   that  the 


was  always  ready  to  pay  from  the  time  of  the 
tender,  and  that  the  sum  tendered  was  the  whole 
money  then  due,  owing  or  payable  to  the  plain- 
tiff in  respect  of  the  bill,  with  interest  from  the 
time  of  the  default,  for  the  damages  sustained 
by  the  plaintiff  by  reason  of  the  non-i)erfor- 
mance  of  the  promise.  Hume  v.  Pcploe.k  East, 
168  ;  S,  P.,  Poole  v.  Cr&mpton,  5  D.  P.  C.  468  ; 
1  Jur.  23  ;  S.  C,  nom.  Poole  v.  Tunhridge,  2  M. 
&  VV.  223. 

An  acceptor  cannot  plead  a  tender  after  the 
day  of  payment.    Dohi^  v.  Larkan,  10  Ex.  776. 

Where  the  maker  of  a  note  paid  money  into 
the  hands  of  an  agent  to  retire  it,  and  the  agent 
tendered  the  money  to  the  holder  of  the  note,  on 


D.  &  L.  274  ;  15  L.  J.,  Ex.  23. 

The  holder  of  a  bill  on  non-acceptance,  and 
protest  and  notice  thereon,  has  an  immediate 
right  of  action  againt  the  drawer,  and  does  not 
require  a  fresh  right  of  action  on  the  non-pay- 
ment of  the  bill  when  due.  Whitehead  v. 
Walker,  9  M.  &  W.  506. 

When  Statute  of  Limitations  begins  to 

nm.] — The  Statute  of  Limitations,  therefore, 
runs  against  him  from  the  former  and  not  from 
the  latter  period.    Jb. 

Indorsement  as  Co-Snreties — Liability  of  In- 
dorsers  to  eqnid  Contribntion  inter  se.] — The 


or  note  must  in  tne  aoience  oi  aii  ena 
the  contrarj  be  determined  nccording 
ordinary  prmcipleB  of  the  lawmerchr"'  " 
a  prior  indorw-  ""■"•■  indomi.ifi-  « 


wher 


1   the 


intlemniff  a  subsequent 
sircumstaJicca  attendant 
upon  the  makini;,  issue,  and  transference  of  a 
bill  or  note  may  be  legilinifttcly  retorred  to  for 
the  purpose  of  asccrtaitiiug  the  true  relation  to 
each  other  of  the  parties  who  put  their  signa- 
tures upon  it  either  a«  malicrs  or  indorsers ;  and 
reasonable  inferences  derived  front  these  facts 
and  circumstances  arc  admitted  to  the  eSect  of 
qua]ifyin|;<  altering,  or  even  inTcrting  the  rela- 
tive liabilities  which  the  law  merchant  would 
otherwise  assign  to  them.  Mardimalil  v,  Whit- 
field,  8  App.  Ca».  733  ;  52  L.  J.,  ¥.  C.  70  ;  49  L. 


-I'.C. 

Where  the  directors  of  a  company  mutually 
agreed  with  each  other  to  become  sureties  to  the 
1:^k  for  the  same  debts  of  the  company,  and  in 
putsaance  of  that  agreement  successively  in- 
dorsed three  promissory  notes  of  the  company  : — 
Held,  that  they  were  entitled  and  liable  to  equal 
contribution,  inter  se,  and  were  not  liable  to  '" 
demnify  each  other  successively  according 
the  priority  of  their  indorsements.  lUynoldi 
Wlireler  (10  C.  B.,  N.  S.  561)  approved.  StfeU 
v.  lUcKinlay  (5  App.  Cas,  764)  distinguished.   lb. 

DrawBT  of  Foroigii  Sill.]— The  drawer  of 
foreign  bill  is  liable  immediately  upon  the  r 
fusal  of  the  drawee  to  accept,  before  the  tin 
for  payment  has  eipired.  BrigM  v.  Purrie 
Bull.,  N.  P.  269  ;  3  Burr.  1667  ;  S.  P.,  JUilford 
V.  Jdaynr,  1  Dougl.  Bo. 

On  DiihonotLT.  ] — The  drawer  is  only  bound 
pay   witliin  a   reasonable   time  after  receiving 
notice  of  the  biU  being  dishononrcd  ;  therefore, 
where  he  received  notice  the  day  after  the  bill 
became  due,  a  tender  on  the  following  day 
held  to  be  in  time.      Wallier  v.  Bamet,  I  Mi 
30  i  7  Taunt.  240. 

What  Law  govsnu.] — If  a  bill  is  drawi 
one  country  and  iHiyable  in  another,  and  is 
honoured,  tbc  drawer  is  liable  according  to 
lex  loci   contraclfl!^   and   not  the   law  of   the 
country  where  the  bill  is  made  payable.    Alli 
V.  Keiiible,  6  Moore,  P.  C.  C.  314  ;  13  Jui.  2»7. 

But  where  a  bill  is  drawn  generally,  the  lia- 
bilities of  the  drawer,  acceptor,  and  indorsers, 
are  governed  by  the  laws  of  the  countries  in 
whi(^  the  drawing,  acceptance,  and  indorse- 
ment respectively  take  place.     lb. 

Therefore,  where  A.  (resident  in  Demerara) 
drew  a  bill  in  favour  of  B.  (also  resident  in 
Demerara)  upon  C,  resident  in  Scotland,  and  0. 
accepted  it,  .making  it  iiayablc  in  London.  B. 
indoi'scd  the  bill  to  I).,  who  afterwards  became 
bankrupt.  When  C.'a  acccDtnncc  became  due. 
he 


.__ llverea  to  ttie  plaintia  m 

England,  and  indorsed  by  him,  and  delivered  to 
B.  in  France.  The  bill  was  duly  presented  in 
Prance,  and  dishonoured.  A  notice  of  diihoDoDi 
was  given— good  by  the  law  at  France  but  bad 
by  the  Uw  of  England  -.—Held,  that  the  notice 
of  dishonour  was  good,  because  due  notice  it 
such  notice  as  can  be  reasonably  required  under 
;  and  it  is  reasonable  to  hoM 
of  dishonour,  according  to  the  law  of 
the  place  where  Che  bill  is  payable,  is  reasonable 
for  the  different  countries  of  the  difierest 
.  to  a  bill,  unless  the  particular  circum- 
i  of  the  case  are  exceptional,  llinek- 
field  V.  SmitK  1  I..  B..  C.  P.  340 :  35  L.  J..  C.  P. 
■-7  ;  12  Jur..  N.  fl.  623  ;  14  L.  T.  8S6  ;  14  W.  K. 
<5;  1  H.  &  R.284. 

Adoption  of  Forbid  Bignatur*  hj  SilMue— 

Estoppel.] — A  person  who  knows  that  a  bank  ii 
relying  upon  hjs  forged  signatuie  to  a  bill,  can- 
not lie  by  and  not  divulge  the  fact  until  be  lees 
that  the  position  of  the  bank  is  altered  for  the 
wor«;.  But  there  is  no  principle  on  which  hie 
mere  silence  for  a  fortnight  from  the  time  when 
he  first  knew  of  the  forgery,  during  which  the 
position  of  the  bank  was  in  no  way  altered  or 
prejudiced,  can  be  held  to  be  an  admission  or 
adoption  of  liability,  or  an  estoppel  The  nam» 
of  A.  &  B.  appeared  on  a  bill  as  drawers  and 
indorsere  to  the  B.  L.  Co.  The  B.  L.  Co.'s  In- 
verness bank  discounted  it  for  C.  who  signed  it 
as  acceptor.  They  had  had  no  previous  dealmin 
with  A.  or  B.  Being  dishonoured  when  doc. 
notice  to  that  effect  was  sent  to  A.  &^  B.,  ind 
received  late  on  a  Saturday,  but  they  did  not 
communicate  with  the  bank.  On  the  following 
Monday,  being  the  14th  of  April,  C  brought  lu 
the  B.  L.  Co.  a  blank  bill  with  A.  ^  B.'s  names 
Ds  drawers  xnd  indorsers,  apparently  in  the  same 
handwriting  as  the  previous  bill.  It  was  irreed 
to  accept  it  as  a  renewal  of  the  previous  bill,  bit 
for  a  less  amount,  the  difference  being  paid  ia 
cash  by  C.  Three  days  before  it  was  due,  Dotict 
was  sent  to  A.  &  B.,  and  again  when  it  wv  dik- 
honoured,  and  then  throu^  the  B.  L.  Co.>  law 
agent.  A  fortnight  aft«r  the  first  notice  the 
B.  L.  Co.  were  informed  for  the  fiiBt  time  thai 
A.  &  B.'s  signatures  were  forgeries,  and  tbey 
declined  to  pay  the  amount  in  the  bill  i. 
alleged  that  he  called  on  C.  on  the  14th  of  April 
about  the  first  bill,  that  C.  admitted  thai  bt 
had  forged  bis  name,  handed  him  the  bill,  awl 
solemnly  assured  him  that  it  had  been  taken  u[t 
by  cash ;  and  so  assured  he  did  not  think  it 
necessary  to  communicate  with  the  bank.  He 
admitted  that  on  that  day  he  drank  with  C.  and 
borrowed  4/.  of  him.  He  denied  positively  any 
knowledge  of  the  fccond  bill  until  he  received 
the  bank  notices.  C.  was  convicted  of  (be 
forserv.    The  B.  L.  Co.  charged  A.  with  nav- 


B.  agreed  to  advance  to  C.  660^  on  security  of 
a  mortgage  deed,  and  on  a  note  by  C,  and  two 
sureties  for  150Z.,  part  thereof,  as  a  collateral 
security.  The  note  was  drawn  on  the  7th  of 
December,  and  was  payable  on  demand,  with  in- 
terest at  il.  10*.  per  cent,  during  forbearance. 
About  the  same  time  the  sum  of  1532.  was  paid 
over  to  C.  for  his  immediate  necessities,  and  on 
the  22nd  the  deed  was  executed  by  B.,  C,  his 
wife,  and  W.,  as  surety.  C,  by  the  deed,  cove- 
nanted to  pay  6501.  on  the  22nd  June  following, 
with  interest  at  51.  per  cent.  In  an  action  on  the 
note  by  B.  against  the  sureties  : — Held,  that  the 
remedy  on  the  simple  contract  was  not  merged 
in  the  deed,  the  two  securities  not  being  co-ex- 
iensive ;  and  that  the  covenant  in  the  deed, 
giving  time  to  the  principal  debtor,  did  not 
operate  to  discharge  the  sureties  to  the  note. 
Boater  v.  Mayor,  11  Jur.,  N.  S.  666  ;  12  L.  T. 
457  ;  13  W.  R.  775. 


In  Equity.] — Indorsees  of  bills  as  a  sc- 
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On  Aooommodation  Bill8->At  Law.]— The  ac- 
ceptor of  a  bill  for  the  accommodation  of  the 
drawer  is  not  discharged  by  time  given  to  the 
drawer.  Raggett  v.  Axmoj'r,  4  Taunt.  730  ;  S. 
P.,  Collott  V.  Ilaigh,  3  Camp.  281  ;  XerrUon  v. 
Cooke,  3  Camp.  3G2  ;  Fentum  v.  Pocock,  5  Taunt. 
192  ;  Pri^c  v.  Edmunds,  10  B.  &  C.  578. 

Action  against  maker  of  a  note  ;  plea,  that  it 
■was  a  joint  and  several  note,  made  by  the  defen- 
dant and  S.,  and  for  his  accommodation,  and  in 
order  that  he  might  get  it  discounted  by  the 
plaintiff ;  that  the  defendant  had  no  other  value 
or  consideration  for  making  it,  and  that  he  made 
it  as  a  mere  surety  for  S.,  of  which  the  plaintiff 
had  notice  ;  and  that  although  the  note  was  due 
in  the  hands  of  the  plaintiff  for  six  months,  yet 
the  defendant  had  no  notice,  till  the  commence- 
ment of  the  action,  of  its  non-payment  by  S. ; 
and  that  the  plaintiff  gave  time  for  payment 
to  S.  to  the  prejudice,  and  without  the  know- 
ledge or  consent  of  the  defendant — is  bad  on 
g^cneral  demurrer.  Clarke  v.  WiUon,  3  M.  &  W. 
208. 

Action  upon  a  note,  payable  one  month  after 
date.  A  plea,  that  the  note  was  made  by  the 
defendant  jointly  with  J.  ;  that  the  defendant 
never  had  or  received  consideration  for  the  note, 
but  that  the  same  was  made  by  him  as  surety  for 
J. ;  that  after  the  note  became  due  it  was  agreed 
between  the  plaintiff  and  J.,  without  the  consent 
of  the  defendant,  that  time  should  be  given  to 
J.,  and  that  time  was  accordingly  given  to  him, 
without  the  consent  of  the  defendant — is  bad,  as 
it  substitutes  one  contract  for  another,  sets  up  a 
different  promise  and  liability  from  that  which 
appears  on  the  face  of  the  note,  and  allows 
con.sideration  with  regard  to  the  principal  debt. 
Smith  v.  Jam^s,  2  El.  &  Bl.  50,  n. ;  22  L.  J.,  Q. 
B.  267,  n. ;  17  Jur.  1119,  n.  ;  8.  P.,  Harrison  v. 
Courtauld,  3  B.  &  Ad.  36. 

In  an  action  by  indorsees  against  the  acceptor 
of  a  bill,  he  pleaded  as  an  equitable  defence,  that 
he  was  surety  for  Messrs.  P.,  the  indorsers,  and 
that  the  indorsees  discharged  him  by  giving  time 
to  Messrs.  P.  by  a  composition  deed.  According 
t4)  the  terms  of  the  deed,  it  appeared  that,  in  the 
event  of  certain  proposals  therein  mentioned 
being  carried  into  effect,  the  indorsees  covenanted 
not  to  enforce  claims  against  any  parties  to  bills 
in  their  hands,  who  as  between  themselves  and 
Messrs.  P.,  were  not  then  Liable  on  such  bills ; 
but  it  was  provided  that  the  plaintiffs'  right 
against  such  parties  should  not  be  prejudiced  in 
the  event  of  the  proposals  not  being  fully  carried 
into  effect.  The  bill  was  in  the  plaintiffs'  hands 
when  the  deed  was  executed.  It  was  apparent 
from  the  terms  of  the  proposals  that  they  loiew 
that  the  parties  to  some  of  the  bills  in  their 
hands  were  not  liable  to  Messrs.  P.,  but  it  was 
admitted  that  they  had  no  express  notice  that 
the  defendant  was  in  that  position.  The  deed 
remained  in  full  force  for  two  years,  when  Messrs. 
P.  made  default  in  performing  their  part  of  it, 
and  the  plaintiffs  thereupon  brought  their  action. 
The  jury  found  that  the  defendant  was,  in  fact, 
only  an  accommodation  acceptor,  and  therefore 
not  liable  to  Messrs.  P. : — Held,  that  the  facts 
supported  the  plea,  notwithstanding  the  proviso 
therein  contained,  the  effect  of  the  deed  being 
to  give  time  to  Messrs.  P.  during  the  two  years 
which  elapsed  before  they  made  default,  and 
thus  to  discharge  their  sureties  from  liability. 
Bailey  v.  Edioards,  4  B.  &  S.  761  ;  34  L.  J..  Q.  B. 
41  ;  11  Jur.,  N.  S.  134  ;  12  W.  R.  337. 


curity  for  a  floating  balance  due  on  the  accounts 
between  them  and  the  drawer,  had  notice  that 
the  acceptance  was  from  the  drawer  ;  they  after- 
wards entered  into  an  agreement  with  the  latter 
that  the  existing  debt  should  be  liquidated  by 
the  drawer  building  for  them  certain  ships,  and 
should,  in  the  meantime,  be  secured  by  a  policy 
of  assurance : — Held,  first,  that  time  was  thus 
given  to  the  principal  debtor,  and  that  the  surety 
was  released  in  equity,  if  not  at  law  also.  Davies 
V.  Stainbank,  6  De  G.,  Mac.  &  G.  679. 

Held,  secondly,  that  a  creditor,  who  holds  a 
floating  guarantee  from  a  surety,  cannot,  without 
the  surety's  consent,  give  time  to  the  principal 
debtor  as  to  a  portion  of  the  debt,  without  re- 
serving the  creditor's  rights  against  the  surety, 
and  yet  hold  the  surety  liable  for  that  portiom 
lb. 

Action  by  payee  against  maker  of  a  note. 
Plea,  on  equitable  grounds,  that  the  note  was 
made  by  the  defendant  jointly  with  H.  as  the 
surety  only  of  H.,  and  was  delivered  to  the 
plaintiff,  and  accepted  by  him,  upon  an  expi-css 
agreement  that  the  defendant  should  be  liable 
thereon  as  surety  only  for  H.,  and  that  the 
plaintiff  at  the  time  the  note  was  made  had 
knowledge  of  the  same  having  been  so  made  by 
him  as  such  surety  ;  and  that  the  plaintiff,  with- 
out the  consent  of  the  defendant,  gave  H.  time 
for  the  payment  of  the  note : — Held,  that  the 
defendant  was  entitled  to  judgment,  on  the 
ground  that  the  plea  sufficiently  stated  that  the 
relation  of  principal  and  surety  existed  between 
the  defendant  and  the  principal  debtor  inter  se, 
and  that  the  plaintiff  had  knowledge  of  that 
fact  when  the  note  was  made  and  received  by 
him,  and  when  he  gave  time  to  the  principal 
debtor.  Pooley  v.  Harradint},  7  El.  &  Bl.  431 ; 
26  L.  J.,  Q.  B.  156  ;  3  Jur.,  N.  S.  488 ;  5  W.  R.  405. 

In  an  action  by  payee  against  maker,  a  plea, 
on  equitable  ground,  that  the  note  was  the  joint 
and  several  note  of  the  defendant  and  T.,  and 
was  made  by  the  defendant  as  surety  only  for  T.  ; 
that  the  note  was  delivered  to  the  plaintiff  on 
the  terms  that  the  defendant  should  be  liable 
as  surety  only,  and  was  made  with  notice  to 
and  knowledge  by  the  plaintiff  that  the  defen- 
dant was  surety  only ;  and  that  afterwards  the 
plaintiff,  without  the  defendant's  knowledge  or 
consent,  gave  time  to  T.,  but  for  which  the 
plaintiff  might  have  obtained  payment  from  T. 
At  the  trial  it  was  proved  that  the  plaintiff  gave 
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time  to  T. ;  and  the  jury  found  that  the  defen- 
dant was  surety,  as  between  himself  and  T.,  and 
that  the  plaintiff  knew  it,  bat  did  not  agree,  nor 
did  the  defendant  stipulate  that  he  should  be 
treated  by  the  plaintiff  as  surety  or  otherwise 
than  as  a  maker  of  the  note  : — Held,  that  the 
defendant's  right  to  relief,  in  equity,  arose  from 
the  existence  of  the  relation  of  surety  and  prin- 
cipal between  the  defendant  and  T.,  and  from 
the  plaintiff's  knowledge  at  the  time  he  took  the 
note ;  that  therefore  the  fact  that  the  plaintiff 
had  not  agreed  to  treat  the  defendant  as  surety 
did  not  debar  the  defendant  from  such  relief. 
Oreenou//h  v.  McClelland,  2  El.  &  El.  424;  30 
L.  J.,  Q.  B.  15  ;  6  Jur.,  N.  S.  772  ;  2  L.  T.  571  ;  8 
W.  R.  612— Ex.  Ch. ;  S.  P.,  Taylor  v.  Burgess, 
5  H.  &  N.  1 ;  29  L,  J.,  Ex.  7. 

In  an  action  on  a  note  payable  on  demand,  the 
defendant  pleaded  as  an  equitable  defence,  that 
he  signed  the  note  only  to  secure  a  debt  due  from 
S.  (one  of  the  makers)  to  the  plaintiffs,  and  that 
they  knowing  this,  without  the  defendant's  con- 
sent, for  a  good  consideration,  agreed  to  give  S. 
time  for  payment  of  the  note,  whereby  he  had 
been  damnified.  The  only  evidence  in  support 
of  the  plea  was,  that  the  principal  had  repeatedly 
prepaid  the  plaintiffs  a  certain  sum  as  interest  in 
order  to  obtain  forbearance  for  successive  periods 
of  three  months  : — Held,  that  this  evidence  was 
insufficient  to  sustain  the  plea.  Rayn^r  v. 
Fmsey,  28  L.  J.,  Ex.  132. 

Waiyer  of  Laehes.] — ^A  letter  written  by  an 
indorser  of  a  bill  who  had  been  applied  to  for 
payment,  after  several  days'  laches,  telling  the 
plaintiff  that  he  would  not  remit  till  he  had 
received  the  bill,  and  desiring  the  plaintiff,  if  he 
considered  the  defendant  as  unsafe,  to  return  the 
bill  to  Trevor  &  Co.  (who  were  prior  indorsers  on 
the  bill,  and  also  bankers  at  the  defendant's  place 
of  residence),  was  held  not  to  be  a  waiver  of 
such  laches  and  promise  to  pay,  but  that  the 
defendant,  on  discovering  that  in  law  he  was 
discharged,  might  refuse  payment.  BtrrradaUe 
V.  Lowe,  4  Taunt.  98. 

A  holder  of  a  bill  before  it  was  due  having  ten- 
dered it  for  acceptance,  which  was  refused,  kept 
it  till  due,  when  it  was  tendered  for  payment  and 
refused,  and  then  immediately  returned  it  to  the 
second  indorser,  who,  not  knowing  of  the  laches, 
took  up  the  bill : — Held,  that  his  ignorance,  when 
he  paid  the  bill,  of  the  laches  of  the  former  holder, 
did  not  entitle  him  to  recover  against  the  first  in- 
dorser, who  set  up  such  defence.  Roscow  v. 
Hardy,  12  East,  434  ;  2  Camp.  458. 


XIII.     DEFENCES  IN  ACTIONS  ON. 

1.  No  Obiginal  Liability. 

a.  Sufficiency  of  Consideration. 

(Hven  by  Widow  for  Bebt  duo  firom  Husband.] 
— It  is  a  sufiScient  consideration  for  a  note,  pay- 
able in  twelve  months,  that  it  was  given  by  a 
widow  for  a  debt  due  by  her  husband,  even 
though  before  she  took  out  administration. 
Searle  v.  Waterworth,  6  D.  P.  C.  684 ;  4  M.  & 
W.  9  ;  1  H.  &  H.  281  ;  2  Jur.  745. 

And,  clearly,  in  an  action  against  the  widow 
for  the  amount  of  the  note,  she  will  be  liable, 
unless  she  shews  that  there  were  no  assets  of  her 
deceased  husband.     Ih. 

But  where,  in  an  action  against  the  widow  on 


the  note,  it  did  not  appear  on  the  face  of  the 
record  that  the  maker  of  the  note  was  the  wife 
of  the  deceased,  the  Court  of  Error  reversed  the 
judgment,  non  obstante  veredicto,  which  had 
been  entered  on  the  record.  NeUon  v.  Searle 
(in  errwr),  4  M.  &  W.  796  ;  1  H.  &  H.  466  ;  3 
Jur.  290. 

Oivon  by  Marriod  Woman  for  Debt  of  Hus- 
band.]— ^A  note  given  by  a  married  woman  as  a 
security  for  advances  made  to  her  husband,  and 
which  in  equity  binds  her  separate  estate,  is  a 
good  consideration  for  another  promissory  note 
given  by  her  after  her  husband's  death  for  a 
balance  then  due,  although  the  former  note  is 
barred  by  the  Statute  of  Limitations.  La  Touche 
V.  La  Touclis,  3  H.  &  C.  576  ;  34  L.  J.,  Ex, 
85  ;  11  Jur.,  N.  S.  271  ;  11  L.  T.  773  ;  13  W.  R. 
563. 

CFiven  as  Boeurity  for  Debt  of  Father.] — The 

defendant's  father  owed  the  plaintiff  money  for 
goods  sold  ;  and  for  the  price  of  these  goods  the 
defendant  made  his  note  in  his  own  name,  and 
gave  it  to  the  plaintiff,  who  was  cognizant  of  all 
the  facts,  and  that  the  defendant  hi^  received  no 
consideration  for  the  note : — Held,  that  the  cir- 
cumstances could  not  be  given  in  evidence  onder 
a  plea  of  accommodation  bill,  and  that  there  was 
in  this  case  an  original  liability  on  the  part  of 
the  defendant,  and  that  for  a  good  consideration, 
viz.,  family  affection.  Cooh  v.  Longy  Car.  &  M. 
510. 

Oiyon  for  Debt  of  third  Party.] — A  person  who 
gives  another  a  bill,  payable  at  a  future  day,  for 
the  debt  of  a  third  party  due  to  that  other,  can- 
not, in  an  action  against  him  on  the  bill,  set  up 
want  of  consideration  as  a  defence.  Balfour  v. 
Sea  Fire  Life  Astntrance  Company^  3  C.  B.,  N.  S. 
300 ;  27  L.  J.,  C.  P.  17  ;  3  Jur.,  N.  S.  1304. 

In  Favour  of  Oodehild.]— In  a  suit,  instituted 
in  equity,  a  note  by  a  testator  in  renewal  of  a 
previous  note  for  which  there  was  no  considera- 
tion, to  secure  a  sum  of  money  to  a  godchild,  the 
testator  having  paid  interest  on  the  note : — 
Held,  that  the  renewed  note  constituted  a  debt 
against  the  testator's  assets  in  priority  to  lega- 
tees, but  not  to  the  prejudice  of  creditors. 
Dawson  v.  Kearttm,  3  Sm.  &  Q.  186  ;  2  Jur.,  N. 
8.  113  ;  26  L.  J.,  Ch.  166. 

In  Favour  of  Infant] — Where  a  note,  expressed 
to  be  for  value  received,  was  made  in  favour  of 
an  infant  aged  nine ;  and  in  an  action  against 
the  executors  of  the  maker,  no  evidence  of  con- 
sideration being  given,  the  judge  told  the  jury, 
that  the  note  being  for  value  received,  imported 
that  a  good  consideration  existed,  ana  that 
gratitude  to  the  infant's  father,  or  affection  to 
the  child,  would  suffice  : — Held,  that  although 
the  jury  might  have  presumed  that  a  good  consi- 
deration was  given,  yet  that  those  pointed  oat 
were  insufficient.  Holliday  v.  Atkinton^  8  D.  & 
R.  163  ;  6  B.  &  C.  501.  • 

Necessaries  supplied  to   Infant — ^Bepro- 

sentation  as  to  being  of  ftdl  Age.] — In  an  action 
on  foot  of  promissory  notes  bearing  interest,  one 
of  the  makers  of  the  notes  pleaded  in&ncy. 
Reply — 1st.  That  the  consideration  for  the  notes 
consisted  of  money  knt  for  the  purpose  of  being 
applied,   and  afterwards,  in  fact,    expended,  in 
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neoessaries  for  such  defendant.  2nd.  That  at  the 
time  of  the  loan,  and  of  the  making  of  the  notes, 
the  defendant  fiaudalentlj  represented  himself 
to  be  of  full  age,  and  therefore  induced  the  plain- 
tiff to  advance  the  money  : — Held,  on  demurrer, 
that  both  replies  were  bad.  Bateman  t.  KiTtg^ 
St  OH,  6  L.  R.,  Ir.  328. 

Agreement  aa  to  Deposit  of  Will.]— A.  died, 
leaving  a  will  which  contained  a  bequest  of  60Z. 
to  B.  The  will  (which  was  assumed  to  be  in- 
valid) being  in  the  hands  of  B.  and  C,  the  heir-at- 
law,  being  desirous  of  obtaining  possession  of  it, 
it  was  agreed  between  them  that,  upon  C.  giving 
a  note  for  60/.  payable  on  demand  to  B.,  the  will 
should  be  deposited,  together  with  the  note,  with 
O.,  to  be  delivered  up  to  C.  on  his  paying  the  60/. 
Subsequently  a  meeting  of  all  the  parties  in- 
terested in  the  property  took  place,  and  C.  in- 
duced B.  to  procure  the  will  from  0.,  for  the  in- 
spection of  his  CB.*s)  attorney,  which  she  did  ; 
and  at  this  meeting  a  general  settlement  took 
place,  upon  the  footing  that  the  will  was  not  a 
valid  instrument,  nothing  being  then  said  about 
the  note.  The  will,  however,  remained  in  the 
hands  of  C.'s  attorney  : — Held,  that  there  was  a 
sufficient  consideration  for  the  note ;  and  that 
B.  might  maintain  an  action  upon  it,  although  it 
had  never  been  actually  delivered  to  B.  with  C.'s 
authority.  Smith  v.  SmUh,  13  C.  B.,  N.  S.  418  ; 
32L.  J.,  C.  P.  149. 

Trea^  of  Marriage.]— On  a  treaty  of  marriage 
a  promissory  note  was  given  in  consideration  of 
the  marriage,  which  was  afterwards  solemnized, 
and  an  action  was  subsequently  brought  by  the 
indorsee  against  the  makers  of  the  note  : — Held, 
that  as  the  marriage,  the  consideration  for  the 
note,  could  not  be  undone,  it  was  not  competent 
to  the  makers  to  avoid  the  note  upon  the  ground 
of  fraud  practised  during  the  marriage  treaty. 
Jlo0an  V.  Healy^  11  Ir.  R.,  C.  L.  119.  Reversing 
10  Ir.  R.,  C.  L.  6. 

Subsequent  Written  Agreement  without  Con- 
■ideration.] — It  is  no  defence  to  an  action  by 
the  administrator  of  the  payee  of  a  note  payable 
on  demand,  that  by  a  sabscquent  written  agree- 
ment the  payee  agreed  that  the  amount  of  the 
note  should  be  paid  and  entered  by  quarterly  in- 
stalments and  interest,  unless  the  subsequent 
agreement  is  founded  on  some  valid  considera- 
tion. M'Manuf  v.  Bark^  5  L.  R.,  Ex.  66  ;  39  L. 
J.,  Ex.  65  ;  21  L.  T.  676. 

Future  Services.] — To  constitute  the  rendering 
of  future  services  by  a  payee  a  good  considera- 
tion for  a  note,  there  must  be  some  binding  con- 
tract for  such  services.  IIuIhc  v.  Iluhe^  17  C.  B. 
711  ;  25L.  J.,  C.  P.  177. 

A".,  having  performed  gratuitously  services  for 
B.,  received  from  him  a  note,  with  an  under- 
standing that  he  should  accept  it  not  only  as  a 
nift  for  what  was  paid,  but  that  it  should  be  a  re- 
muneration for  future  services  to  be  rendered  as 
long  as  B.  should  require  them.  A.  continued  to 
iwrform  the  services  until  B.'s  death,  when  he 
sued  his  executors  upon  the  note  : — Held,  that  as 
there  was  no  contract  binding  upon  A.  to  per- 
form future  services,  there  was  no  consideration 
for  the  note.    Ih. 

A.,  having  appointed  B.  his  executor,  gave  him 
a  note,  payable  on  demand,  for  100/.,  in  considera- 
t\oi\  of  ihe  trouble  he  would  have  in  the  office  of 


executor  after  his  death.  B.  died  in  A.'s  lifetime, 
not  having  put  the  note  in  suit : — Held,  in  an 
action  upon  it  by  B.'s  executors,  that  the  con- 
sideration had  totally  failed,  and  the  action, 
therefore,  was  not  maintainable.  Solly  v.  Bird^ 
6  C.  &  P.  316  ;  iS.  C,  nom.  Solly  v.  Hinde,  2  C.  & 
M.  516  ;  4  Tyr.  305. 

Per  future  Payment  of  Money.] — The  exist- 
ence of  an  agreement  by  which  A.  has  under- 
taken, for  gocd  consideration,  to  pay  B.  a  sum  of 
money  at  a  stipulated  time,  is  a  good  considera- 
tion for  a  promissory  note  for  the  same  sum  given 
by  A.  to  6.,  and  payable  on  demand.  Upon  a 
dissolution  of  partnership,  an  agreement  was 
entered  into,  which,  afterreciting  that  one  of  the 
partners  had  brought  2,000/.  into  the  business, 
provided  that  the  other  partner  should  pay  him 
that  sum  within  three  years,  with  interest  at  five 
per  cent.,  in  full  satisfaction  of  all  his  share  in 
the  stock,  credits,  and  effects  of  the  partnership, 
and  should  indemnify  him  against  the  debts  of 
the  partnership.  Subsequently,  a  promissory 
note  for  the  same  2,000/.,  payable  on  demand, 
was  given  to  the  retiring  partner : — Held,  that 
there  was  a  sufficient  consideration  for  the  note. 
Stott  V.  Fairlamh  53  L.  J.,  Q.  B.  47  ;  49  L.  T. 
525— C.  A.  Reversing  52  L.  J.,  Q.  B.  420  ;  48 
L.  T.  574. 

Given  by  Agent  for  Debt  of  Principal.]— Trus- 
tees under  a  local  act  called  on  the  defendant, 
who  was  agent  of  the  owner  of  certain  houses,  to 
pay  certain  expenses  chargeable  under  the  act  on 
the  owner.  The  defendant  told  the  trustees  that 
he  was  not  owner,  but  that  B.  was,  and  that 
B.,  and  not  he,  the  defendant,  was  liable.  The 
trustees  bonft  fide  believing  the  defendant  to  be 
personally  liable,  threatened  to  take  proceedings 
against  him  to  enforce  payment ;  on  which  he, 
notwithstanding  he  knew  that  he  was  not  really 
liable,  the  trustees  consenting  to  take  a  less 
amount  than  their  claim  by  instalments,  gave 
them  notes  to  meet  the  instalments.  The  trus- 
tees having  sued  the  defendant  on  the  notes  : — 
Held,  that  there  was  good  consideration  for  them, 
and  that  the  trustees  were  entitled  to  recover. 
Cook  V.  Wright,  1  B.  &  S.  569  ;  30  L.  J.,  Q.  B. 
321  ;  4  L.  T.  704. 

Purchase-money  on  Sale  which  goes  oi£] — A 

plea  to  an  action  by  payee  against  maker  of  a 
note,  payable  on  demand  ;  that  the  note  was 
given  as  and  for  the  purchase-money  to  be  paid 
to  the  plaintiff  for  land  agreed  to  be  sold  by  the 
plaintiff  to  the  defendant ;  and  that  no  memo- 
randum or  note  of  the  contract  in  writing  was 
signed  by  the  defendant,  or  any  person  lawfully 
authorized  by  him,  and  that  there  was  not  any 
consideration  or  value  for  the  making  or  pay- 
ment of  the  note,  except  as  aforesaid,  is  bad. 
Jones  V.  t/iwM'iJ,  6  M.  &  W.  84. 

Lease  not  Exeouted.] — A.  agreed  to  execute  a 
lease  of  premises  to  B.,  who  was  to  pay  a  certain 
sum  for  it ;  B.,  who  was  let  into  possession,  ac- 
cepted a  bill  for  the  consideration-money  drawn 
on  him  by  A. :  it  is  no  defence  to  an  action  on  the 
bill  by  A.  against  B.,  that  the  former  refused  to 
execute  the  lease,  but  his  remedy  is  on  the  agree- 
ment. Mogg ridge  v.  Jonss,  14  East,  486  ;  3 
Camp.  38. 

Judgment  Debt.] — To  an  action  against  maker 
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ing  of  the  contract,  bat  must  bring  trespass. 
StepliefU  V.  Wilkimon,  2  B.  &  Ad.  320. 


would  have  been  a  defence  to  an  action  by  the 
plaintiffs  and  W.,  it  was  equally  available  against 
the  plaintifb.  Astley  y.  Johnton,  5  H.  &  N. 
137  ;  39  L.  J.,  Ex.  1«1 ;  2  L.  T.  406 ;  8  W.  R. 
218. 

Oiyon  on  Sale  of  Ooods — PureliaBer  refasing 
to  aocept — ^Kot  up  to  Sample.] — A  defendant, 
having  some  bark  to  sell,  applied  to  the  plaintiffs 
to  find  a  purchaser.  The  plaintiffs  applied  to 
T.,  who  agreed  to  purchase  the  bark  if  equal  to 
sample.  The  bark  having  been  shipped,  the 
defendant  sent  the  plaintiffs  the  invoice,  and 
requested  them  to  accept  a  bill  for  the  price, 
which  they  did,  upon  the  offer  of  a  del  credere 
commission.  The  bark  not  being  eaual  to 
sample,  T.  refused  to  accept  it,  and  the  plaintiffs 
having  been  called  upon  to  pay  the  bill  when 
due  : — Held,  that  they  were  entitled  to  recover 
the  amount  of  the  bill  as  money  paid  to  the 
defendant's  use.  Hooper  v.  Treffry,  1  Ex.  17  ; 
16  L.  J.,  Ex.  233. 

To  an  action  by  indorsee  against  drawer,  he 
pleaded  that  the  bill  was  given  in  payment  of 
the  price  of  seventeen  pockets  of  hops,  sold  by 
the  plaintiff  to  the  defendant  as  hops  of  a  certain 
grower,  and  answering  certain  samples,  to  be 
delivered  by  the  plaintiff  to  the  defendant  within 
a  reasonable  time  ;  that,  although  a  reasonable 
time  had  elapsed,  the  plaintiff  had  not  delivered 
to  the  defendant  any  hops  answering  the  samples, 
or  any  hops  whatever ;  and  that  there  was  no 
consideration  for  the  bill  except  as  aforesaid. 
The  plaintiff  delivered  seventeen  pockets  of  hops, 
but  inferior  to  the  samples : — ^Held,  that  the 
allegation  in  the  plea,  that  the  plaintiff  had  not 
delivered  any  hops  whatever,  was  immaterial, 
and  might  be  rejected  ;  and  that  without  it  the 
plea  showed  a  total  failure  of  consideration,  and 
was  an  answer  to  the  action.  Wells  v.  Hopkins, 
5  M.  &  W.  7 ;  2  H.  &  H.  11  ;  3  Jur.  797. 

Where  an  action  was  brought  on  a  bill  given 
for  goods  sold  and  delivered,  and  the  party  to 
whom  the  goods  were  sold  alleged  that  he  had 
been  fraudulently  deceived  in  his  contract,  the 
goods  delivered  being  inferior  both  in  quality 
and  quantity  to  what  he  had  ordered  : — Held, 
that  he  could  not  maintain  a  bill  for  an  ac- 
count and  for  an  injunction  to  restrain  the 
action,  inasmuch  as  his  object  was  to  reduce 
the  amount  of  the  bill  by  the  damages  which 
he  claimed  for  the  breach  of  contract ;  and 
that  as  this  was  not  the  subject  of  set-off  at 
law,  it  could  not  be  the  subject  of  account  in 
equity.  Glennie  v.  Imriey  3  Y.  &  C.  436  ;  3 
Jur.  432. 

In  an  action  by  drawer  against  acceptor  of 
bills  given  for  goods  supplied,  which  were  to 
be  "  of  good  quality  and  moderate  price,"  and 
were  estimated  at  about  400/.,  and  the  bills  given 
for  that  amount,  it  is  no  defence  that  the  goods 
turned  out  to  be  worth  much  less  than  the  esti- 
mated price,  and  that  the  acceptor  has  paid 
more  tlmn  the  real  value  of  the  goods  on  the 
bills.     Ohhard  v.  Betham,  M.  &  M.  483. 

Foreibly  Betaken   by   Yendor.] — In  an 

action  by  payee  against  acceptor  of  a  bill  drawn 
for  the  balance  of  purchase-money  of  articles 
bought  at  a  sale,  it  is  no  defence,  that,  two 
months  after  delivery  of  the  goods  to  the  vendee, 
the  vendor  forcibly  retook  possession  of  them  ; 
ior  the  vendee  cannot  treat  that  act  as  a  rescind- 


Belay  in  Delivery.] — H.  acting  as  agent 

for  N.,  in  London,  bargained  with  the  defendant, 
at  Hartlepool,  for  a  cargo  of  coals,  to  be  supplied 
to  N. ;  payment  to  be  in  cash,  less  discount,  in 
exchange  for  documents.  The  coals  were  shipped, 
and  the  shipping  documents  sent  to  the  defen- 
dant's agent  in  London.  N.  being  unprovided 
with  money,  H.  agreed  with  the  i)laintiff  that  a 
bill  at  fourteen  days  should  be  drawn  by  the 
plaintiff  on  N.,  and  indorsed  by  the  plaintiff  to 
H.  The  bill  was  accordingly  drawn  and  indorsed 
on  the  26th  of  March,  and  was  indorsed  by  H.  to 
the  defendant,  and  by  him  indorsed  to  his 
bankers,  who  gave  him  credit  for  the  amount, 
and  again  indorsed  it.  The  defendant,  on  receipt 
of  the  bill,  caused  inquiries  to  be  made  as  to  tne 
parties  to  the  bill ;  and  the  result  not  being 
satisfactory,  the  shipping  documents  were  not 
handed  over,  and  consequently,  on  the  29th  of 
March,  N.  repudiated  the  contract.  On  the  1st 
of  April,  H.  offered  the  coals  to  N.,  but  he  re- 
fused to  accept  them.  The  plaintiff  was  after- 
wards compelled  to  pay  the  bill  to  indorsees  for 
value  : — Held,  that  the  defendant  having  agreed 
to  accept  the  bill  in  payment  for  the  coals,  there 
was  a  good  consideration  for  the  acceptance  and 
indorsement  of  the  bill,  and  that  the  delay  in 
the  delivery  of  the  coals  to  the  plaintiff,  although 
it  might  give  the  plaintiff  a  cause  of  action 
against  the  defendant,  did  not  amount  to  a  total 
failure  of  consideration,  nor  entitle  him  to 
rescind  the  contract  in  pursuance  of  which  it  was 
given.  Osborne  v.  Donald,  12  W.  R,  9.  Affirmed 
on  appeal,  12  W.  R.  831— Ex.  Ch. 

Contraot  Work — Improperly  done.  ] — A  plea  to 
an  action  by  drawer  against  acceptor  of  a  bill 
for  202.  %s.  6d.,  that,  before  the  drawing  and  ac- 
ceptance of  the  bUl,  it  was  agreed  that  the  plaintiff 
should  do  certain  carpenter's  work  for  the  defen- 
dant for 632.;  that  the  defendant  paid  the  plaintiff 
43/.  in  part  })ayment  of  the  632.,  and  afterwards  ac- 
cepted the  bill  on  account  of  the  residue  of  the 
632. ;  that  the  plaintiff  did  not  perform  his  agree- 
ment, but  neglected  to  perform  some  work,  and 
performed,  in  an  unworkmanlike  manner,  other 
work  necessary  to  be  done  under  the  agreement  ; 
and  that  the  sum  of  432.  was  more  than  the 
whole  work  done  was  worth, — is  bad,  as  disclos- 
ing, not  a  total  failure  of  consideration  for  the 
bill,  but  only  a  partial  failure  of  the  considera- 
tion, to  which  the  money  payment  and  the  bill 
were  alike  applicable.  Trichey  or  Briquet  v. 
Lame,  6  M.  &  W.  278 ;  8  D.  P.  C.  174. 

Ooodfl  Sold  under  Warranty — Breaok  of.] — 
In  an  action  on  a  bill  given  for  the  price  of  goods 
sold  under  a  warranty,  a  breach  of  the  warranty 
is  an  answer  to  the  plaintiff's  demand,  if  the  de- 
fendant has  tendered  back  the  goods,  although 
the  plaintiff  did  not  accept  them.  Zeicis  v. 
Cosgrave,  2  Taunt.  2. 

A  plea  to  an  action  by  drawer  against  ac- 
ceptor, that  the  goods  which  formed  the  con- 
sideration for  the  bill  were  sold  under  a  war- 
ranty that  they  were  fit  and  proper  materials  for 
the  external  roofing  of  buildings,  and  that  they 
were  not  fit  and  proper,  and  that  they  were  use- 
less. An  invoice  was  adduced  at  the  trial,  which 
consisted  of  three  items,  flooring,  roofing  and 
material,  which  were  proved  to  be  the  go<xl8  for 
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wliich  the  bill  was  givcTx  : — HetJ,  that  « 
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consideration  for  so  doing,  or  for  paying  the 
amount  thereof,  was  bad  on  special  demurrer. 
StougMon  v.  Kilmorey  iEarl),  2  C,  M.  &  B.  62  ; 
3  D.  P.  C.  705  ;  6  Tyr.  568  ;  1  Gale,  91. 

But  was  good  after  verdict.  Eatton  v. 
Prateh^tt,  1  C,  M.  &  R.  798  ;  3  D.  P.  C.  472  ;  6 
C.  &  P.  736  ;  4  Tyr.  472  ;  1  Gale,  30  ;  S,  P.  (in 
error),  2  C,  M.  &  R.  542 ;  4  D.  P.  C.  549  ;  1  Gale, 
250;  5  Tyr.  1129. 

In  an  action  by  drawer  and  payee  against  the 
acceptor,  a  plea,  that  he  received  no  considera- 
tion from  the  plaintiff  for  accepting  the  bill  is 
insufficient.  Graham  v.  Pitmaji,  5  N.  &  M.  37  ;  3 
A.  &E.  621  ;  1  H.&W.  132. 

In  an  action  by  an  indorsee  against  acceptor, 
a  plea,  that  there  was  not  at  any  time  any  con- 
sideration for  his  acceptance  or  paying  the  bill, 
is  bad.    JleynoldJt  v.  Ivemfiy^  3  D.  P.  C.  453. 

In  an  action  against  acceptor,  a  plea  is  repug- 
nant, which  shows  a  consideration  for  his 
acceptance,  and  concludes  that  he  has  not  re- 
ceived any  value  or  consideration  for  the  pay- 
ment thereof.  JByoM v.  Hy///?,  or  White,  1  C., 
M.  &  R.  686  ;  3  D.  P.  C.  524  ;  5  Tyr.  377  ;  1 
Gale,  50. 

To  an  action  on  a  bill  for  50/.,  drawn  by  M. 
upon  and  accepted  by  the  defendant,  and  by  M. 
indorsed  to  the  plaintiff,  the  defendant  pleaded, 
first,  that  the  bill  was  drawn  by  M.  and  accepted 
by  the  defendant,  and  indorsed  by  M.  to  the 
plaintiff,  and  the  plaintiff  first  held  the  same  for 
the  special  purpose  of  getting  the  same  dis- 
counted, and  to  hand  the  proceeds  to  the  defen- 
dant; that  the  plaintiff,  acting  in  fraudulent 
collusion  with  M.,  got  the  bill  discounted,  and, 
contrary  to  and  in  violation  of  the  special  pur- 
pose for  which  the  bill  was  drawn,  accepted  and 
indorsed,  and  for  which  the  plaintiff  first  held 
the  same,  handed  to  the  defendant  17Z.,  and  no 
more ;  and  that  there  never  was  any  other  con- 
sideration for  the  acceptance  by  him  of  the  bill, 
or  for  the  plaintiff  being  the  holder : — Held,  that 
the  plea,  though  informal,  was  good  in  sub- 
stance, since  it  confessed  a  prim&  facie  title  in 
the  plaintiff  by  indorsement,  and  avoided  it  by 
shewing  that  he  was  the  holder  of  the  bill  for  a 
special  purpose  only,  and  without  consideration. 
Ihbie  V.  Larkan,  10  Ex.  776. 

Indorsee  against  drawer.  Plea,  that  his  in- 
dorsement was  in  blank ;  that  he  delivered  the 
bill  to  A.  (not  a  party  to  the  bill)  only  to  get 
it  discounted  for  nim  ;  that  A.  fraudulently,  and 
in  violation  of  that  special  purpose,  delivered  it 
to  B. ;  of  all  which  the  plaintiff  had  notice — is 
bad,  for  not  shewing  distinctly  that  the  defen- 
dant never  had  value  for  the  bill.  Xoel  v.  Itich, 
2  C,  M.  &  R.  360  ;  4  D.  P.  C.  228  ;  1  Gale,  225  ; 
6  Tyr.  632.  And  see  Noel  v.  Bo7jd,  4  D.  P.  C. 
415. 

To  an  action  against  drawer  and  indorser  of 
two  bills,  he  ples^ed  that  the  plaintiff  wns  ap- 
plied to  for  a  loan  of  money  to  B.,  but  agreed  to 
give  two-thirds  of  the  amount  in  money  and  one- 
third  in  wine,  upon  having  the  two  bills  given  to 
him  as  a  security  for  the  wine ;  that  the  con- 
tract for  the  sale  and  delivering  of  the  wine  was 
a  gross  fraud,  and  that  the  defendant  had  not 
had  any  value  : — Held,  that  the  plea  was  bad, 
as  being  only  an  answer  to  a  part,  and  that  the 
allegation  of  fraud  was  too  general.  Connop  v. 
Holmes,  4  D.  P.  C.  451  ;  2  C,  M.  &  R.  719  ;  1 
Tyr.  &  G.  85. 

To  an  action  by  indorsee  against  acceptor,  he 
pleaded  that  the  drawer  indorsed  the  bill  to  the 


plaintiff  without  value  or  consideration,  and  that 
the  plaintiff  always  held  the  same  without  value 
or  consideration,  and  that  after  the  bill  became 
due  the  drawer  accepted  scrip  certificates  from 
the  defendant  in  satisfaction  and  discharge  of 
the  bill : — Held,  after  verdict,  that  the  plea  was 
bad.  Milnes  v.  Dawson,  5  Ex.  948  ;  20  L.  J., 
Ex.  81. 

To  an  action  by  indorsee  against  maker  of  a 
note,  he  pleaded,  that  he  made  the  note  and  in- 
dorsed it  to  the  London  and  Westminster  Bank, 
as  a  collateral  security  for  advances  made,  or  to 
be  made,  to  the  Marylebone  Bank,  upon  the 
terms,  that,  if  those  advances  should  be  repaid 
before  the  note  became  due,  he  should  not  be 
called  upon  to  pay  it.  The  plea  averred  that 
the  advances  so  made  were  repaid  before  the 
note  became  due  ;  that  he  had  no  value  for  his 
indorsement ;  and  that  the  note  was  indorsed 
after  it  became  due : — Held,  that  it  was  an 
essential  allegation,  without  which  the  plea 
must  fail,  that  the  advances  were  repaid  before 
the  note  became  due ;  and,  therefore,  that  it  was 
a  misdirection  for  the  judge,  on  the  trial  of  this 
issue,  to  tcU  the  jury,  that,  if  the  note  was  given 
as  a  part  security  for  the  advances  so  m^e  to 
the  Marylebone  Bank,  the  maker  was  entitled  to 
a  verdict.  Richards  v.  Macey,  14  M.  &  W.  484  ; 
14  L.  J.,  Ex.  369. 

To  a  note  payable  on  demand,  the  defendant 
pleaded  that  at  the  time  of  the  making  the  note 
the  plaintiff  was  illegally  possessed  of  the  goods 
of  the  defendant,  and  wrongfully  detained  the 
same,  without  any  right  or  title  so  to  do,  and  re- 
fused to  give  them  up  unless  the  defendant  would 
make  and  deliver  to  him  a  note  payable  on  de- 
mand ;  that  he,  in  order  to  gain  possession  of  his 
goods,  and  for  no  other  purpose,  made  and  de- 
livered to  the  plaintiff  the  note : — Held,  that  the 
plea  was  bad,  for  not  shewing  the  circumstances 
under  which  the  plaintiff  became  possessed  of 
the  goods,  and  negativing  any  colour  or  pretence 
of  right  in  him  to  detain  them.  Kearns  v. 
Durell,  6  C.  B.  596  ;  6  D.  &  L.  357  ;  18  L.  J., 
C.  P.  28  ;  13  Jur.  153. 

A  plea  that  there  were  accomits  between  the 
plaintiff  and  the  defendant,  upon  which  the  plain- 
tiff alleged  that  a  balance  was  due  to  him  ;  that 
thereupon  the  defendant,  at  the  request  of  the 
plaintiff,  and  on  the  faith  of  such  allegation, 
made  and  delivered  to  the  plaintiff  a  note  for 
and  on  account  of  the  balance ;  that  the  note 
was  delivered  to  the  plaintiff  on  the  condition 
that  he  should  not  demand  payment,  unless  it 
should  appear  that  such  balance  was  due ;  that 
at  the  time  of  making  the  note  there  was  not 
any  balance  or  money  whatever  due  from  the  de- 
fendant to  the  plaintiff,  nor  was  the  defendant 
indebted  to  the  plaintiff  in  any  sum  of  money 
whatever : — Hela,  a  good  plea  of  want  of  con- 
sideration ;  that  the  agreement  therein  did  not 
negative  the  absolute  contract  stated  in  the  note ; 
and  that  it  was  not  necessary  that  the  plea  should 
allege  that  the  agreement  not  to  enforce  the  note, 
if  no  debt  were  due,  was  in  writing.    Ih, 

In  an  action  on  a  bill  by  indorsee  against  ac- 
ceptor, a  plea  alleging  only  that  the  acceptance 
was  obtained  by  fraud,  is  bad.  Bramah  v. 
Roberts,  1  Bing.  N.  C.  469  ;  1  Scott,  350  ;  3  D. 
P.  C.  392. 

In  an  action  on  a  note,  a  plea  that  the  note 
was  given  without  consideration,  and  that  it  was 
obtained  from  the  defendant  by  the  plaintiff 
upon  a  representation  that  he,  the  defendant, 


no  Bncb  Bum  ol  monej,  or  any  [)art  tbereot,  was 
ever  due,  ia  sufficient,  irithout  allef^ug  that  tlic 
representation  ivaBinadefraudalcnIly.  Smthall 
V.  Rigg.  11  C.  B.  481  j  20  L,  J.,  C.  P.  115  ;  15 
Jur.  70«. 

In  an  nction  by  payee  against  maker,  ou  a  note 


tinnea  at  tue  intemew  conceming  ber  non- 
liability :— Held,  that  the  note  so  obtained  wu 
invalid,  and  that  the  care  was  loii  plain  to  ren- 
der it  necessary  to  send  it  to  be  tried  at  law. 
Coward  v.  Ilughri,  1  Kay  *:  J.  H3.  See  La 
T-melie  v.  La  Touehe.  3  H.  i  C.  576. 

Whore  D  Hpfendnnt.  in   PiiAtnilr    bI  thn  iw.n«t. 
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Brewer,  3  D.  P.  C.  266 ;  1  C,  M.  &  R.  651  ;  5 
Tyr.  222. 

Fromifsorj  Hote  to  Tnutee  of  Illegal  Com- 
pany.]— Persons  to  a  number  exceeding  twenty 
had  formed  themselves  into  a. society  called  the 
"Ipswich  Mechanics'  Matual  Benefit  Society." 
The  object  of  the  society  was  to  raise,  by  monthly 
subscriptions  from  the  members,  a  fund  for  the 
purpose  of  making  advances  to  members.  The 
society  was  not  registered  under  the  Companies 
Act,  1862  : — Held,  that  a  promissory  note  given 
by  a  member  to  the  trustee  of  the  society  to 
secure  a  sum  of  money  advanced  to  such  member 
under  the  rules  of  the  society  was  invalid,  and  no 
action  could  be  maintained  thereon.  Jennings  v. 
Hammond,  9  Q.  B.  D.  225  ;  51  L.  J.,  Q,  B.  493  ; 
31  W.  R.  40. 

Forged  Bill.l— A.  accepted  a  bill  for  1,000^.  ios 
B.'s  accommodation.  A  bill  for  that  amount, 
purporting  to  be  drawn  by  B.  and  accepted  by 
A.J  and  by  B.  indorsed  to  C.,  and  by  C.  to  D.  for 
value,  was  afterwards  presented  to  A.  for  pay- 
ment. A.  having  had  an  opportunity  of  inspect- 
ing the  bill,  gave  D.  a  cheque  for  1002.,  and  a 
renewed  bill  at  three  months  (similarly  drawn 
and  indorsed)  for  1,000/.  in  exchange  for  the 
bill  BO  presented  to  him.  A.  afterwards  dis- 
covered that  the  acceptance  so  delivered  up  to 
him  was  forged  : — Held,  no  answer  to  an  action 
bv  C.  upon  the  substituted  bill.  Mather  v. 
Maidstone  QLord),  18  C.  B.  273  ;  25  L.  J.,  C.  P. 
311. 

If  A.,  the  indorsee  for  value  of  a  bill  to  which 
B.,  the  indorser,  has  forged  the  acceptance  of  C, 
delivers  it  up  to  B.  on  his  solicitation,  and  re- 
ceives from  him,  in  lieu  thereof,  a  bill  accepted 
by  D.,  without  consideration,  A.  may  maintain 
an  action  on  this  bill  against  D.,  unless  there  was 
an  agreement  between  him  and  B.  to  stifle  a 
prosecution  for  forgery.  Wallaee  v.  Hardacre, 
1  Camp.  45. 

Against  Bankruptcy  Law.] — A.  having  peti- 
tioned the  court  for  the  relief  of  insolvent 
debtors,  his  discharge  was  opposed  by  B.  An 
agreement  was  entered  into  between  them,  that 
A.  should  give  B.  a  note  as  a  security  for  his 
debt,  and  that  B.,  in  consideration  thereof,  should 
not  oppose  the  making  of  a  final  order  for  pro- 
tection. This  arrangement  was  sanctioned  by  the 
commissioner  of  the  court,  who  adjourned  the 
final  hearing  to  allow  of  its  being  effected.  The 
not«  was  accordingly  given,  the  opposition  with- 
drawn, and  the  final  order  for  protection  made  : — 
Held,  that  the  agreement  was  illegal  as  against 
the  policy  of  the  law,  and  that  the  note  given  in 
pursuance  of  it  was  therefore  void.  Humphreys 
v.  Welling,  1  H.  &  C.  7. 

Agahut  Gaming  Law.  ] — To  an  action  on  a  bill 
drawn  by  B.  upon  and  accepted  by  the  defendant, 
and  indorsed  by  B.  to  the  plaintiff,  he  pleaded, 
that  before  accepting  the  bill  he  authorized  B., 
in  his  own  name,  but  on  account  of  the  de- 
fendant, to  lay  bets  on  horse  races  ;  and  B.,  in 
pursuance  of  such  authority,  laid  such  bets,  and 
lost  them ;  that  B.  afterwards  voluntarily,  and 
without  the  request  of  the  defendant,  paid  the 
losses  on  such  bets  ;  the  bets  were  wagering  con- 
tracts ;  and  that  the  defendant  accepted  the  bill 
for  repayment  to  B.  of  the  moneys  which  he  had 
BO  paid  ;  and  that  there  was  no  other  consldera- 

VOL.  I. 


tion  for  the  acceptance,  and  no  consideration  for 
the  indorsement : — Held,  that  the  plea  was  bad  ; 
for  the  defendant,  by  giving  the  bill,  acknow- 
ledged the  money  was  paid  on  his  account,  and 
consequently  that  there  was  sufiicient  considera- 
tion for  the  payment  of  the  bill.  Oulds  v. 
Harrison,  10  Ex.  572  ;  24  L.  J.,  Ex.  66. 

See  also  cases  under  Gamin  a. 

Against  Vsury  Law.] — To  an  action  against  an 
acceptor  he  pleaded  that  he  borrowed  1,500Z.  of 
the  plaintiff,  and  it  was  agreed  between  them 
that  he  should  pay  Interest  at  the  rate  of  more 
than  52.  per  cent,  per  annum,  viz.,  100/.,  con- 
trary to  the  statutes  then  in  force,  and  that  to 
secure  the  principal  and  interest,  he  accepted 
bills  to  the  amount  of  1,6002. ;  that  these  bills 
were  dishonoured  at  maturity,  and  that  after  the 
passing  of  the  17  &  18  Vict.  c.  90,  the  bills  sued 
on  were  given  by  way  of  renewal  of  the  old  bills, 
and  to  secure  the  payment  to  the  plaintiff  of  the 
money  secured  by  the  old  bills,  including  the 
lOOZ.  interest : — Held,  that  there  was  good  con- 
sideration for  the  bills,  and  that  the  plaintiff  was 
entitled  to  recover  on  them.  Flight  v.  Reed,  I 
H.  &  C.  703  ;  32  L.  J.,  Ex.  265  ;  9  Jur.,  N.  S. 
1016  ;  8  L.  T.  638  ;  11  W.  R.  426. 

Forbearing  to  Frosecnte.] — ^A  note  given  in 
consideration  of  the  payee's  forbearing  to  prose- 
cute a  charge  against  the  maker  of  obtaining 
money  by  false  pretences,  is  illegal,  and  cannot 
be  enforced.  Clubb  v.  Hudson,  18  C.  B.,  N.  S. 
414. 

On  an  action  on  a  bill,  the  defence  being  that 
the  acceptor  was  threatened  by  the  drawer,  that  if 
it  were  not  given,  he  would  make  a  criminal 
charge  : — Held,  that,  unless  the  bill  was  obtained 
solely  by  reason  of  such  threat,  it  would  be  no 
defence.  Thompson  v.  Holland,  11  W.  R. 
260. 

In  an  action  by  drawer  against  acceptor  upon 
a  bill  of  exchange  the  defence  alleged  that  the 
bill  sued  upon  had  been  accepted  by  the  defen- 
dant in  consideration  of  the  plaintiff  abandoning 
certain  civil  bill  proceedings  pending  at  the  time 
of  the  acceptance  against  Mrs.  S.for  the  rccoveiy 
of  a  previous  bill,  to  which  the  plaintiff  asserted 
that  Mrs.  S.  had  forged  her  husband's  name,  and 
forbearing  to  proce^  with  criminal  proceedings 
which  the  plaintiff  had  threatened  to  institute 
on  the  ground  of  the  allied  forgery  : — Held  (on 
demurrer),  that  the  defence  was  bad  on  the 
ground  that  the  forbearing  to  proceed  with  the 
criminal  proceedings  was  not  illegal,  inasmuch 
as  no  criminal  proceedings  had  actually  been 
commenced,  nor  was  there  any  reasonable  or 
probable  cause  for  believing  a  criminal  act  to 
have  been  committed  ;  that  therefore  this  position 
of  the  alleged  consideration  was  simply  nugatory, 
not  illegal ;  and  this  being  so,  that  the  abandon- 
ment of  the  civil  proceedings  formed  a  valid 
and  sufficient  consideration  for  the  acceptance 
of  the  bill.  JBourke  v.  Mealy,  14  Cox,  C.  C. 
329. 

Componnding  Felony — Liability  of  Acceptor — 
Indorsee.^ — In  order  to  render  illegal  the  receipt 
of  securities  by  a  creditor  from  his  debtor,  where 
the  debt  has  been  contracted  under  drcumstancea 
which  might  render  the  debtor  liable  to  criminal 
proceedings,  it  is  not  enough  to  shew  that  the 
creditor  was  thereby  induced  to  abstain  from 
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prosecuting.  Ward  v.  Lloyd  (7  Scott,  N.  R, 
499)  followed.  WilUamt  v.  Bayley  (L.  R.,  1 
H.  L.  200)  explained.  Floioer  v.  Sadler,  10 
Q.  B.  D.  hl2r—G.  A.  Affirming  9  Q.  B.  D.  83 ; 
46  J.  P.  503. 

Semble,  per  Brett  and  Cottoni  L.  JJ.,  in  an 
action  by  an  indorsee  of  a  bill  of  exchange 
against  an  acceptor  for  valuable  consideration,  it 
is  no  defence  that  the  bill  was  indorsed  by  the 
drawer  to  the  plaintiff  in  order  to  stifle  a  prose- 
cution for  felony.    Ih, 

Cases  under  Tippling  KttS\^8ee  Intoxicat- 
ing Liquors. 


2.  Original  Liability  Determined. 

a.  Dlsoharffe  by  Payment  or  Beleajse. 

In  Action  against  Aeoeptor  or  Maker — ^What 
amonnts  to.] — Nothing  but  payment  or  a  release 
will  discharge  the  acceptor.  Feritum  v.  Pococky 
1  Marsh.  14  ;  5  Taunt.  192. 

Or  an  express  declaration  by  the  holder.  l>iny- 
tvall  V.  Dunster,  1  Dougl.  247  ;  S.  P.,  Foster  v. 
Dawber,  6  Ex.  839  ;  20  L.  J.,  Ex.  385. 

Though  the  payee  receives  part  of  the  money 
from  the  drawer  when  the  bill  becomes  due,  and 
takes  an  undertaking  from  him  indorsed  on  the 
bill,  by  which  he  promises  to  pay  the  remainder 
at  a  future  time,  it  does  not  discharge  the  acceptor. 
Mlis  V.  GalindOy  1  Dougl.  250,  n. 

If  a  drawer  of  a  bill  payable  to  his  own  order, 
bef  oro  it  is  indorsed,  gives  the  acceptor  a  general 
release  ;  this  is  no  defence  to  an  action  by  the  in- 
dorsee against  the  acceptor  unless  the  indorsee 
knew  of  the  release.  Dad  v.  Edwards,  2  C.  &  P. 
602. 

A.  accepted  a  bill  for  the  accommodation  of  B., 
the  drawer,  who  indorsed  it  over  as  a  security  for 
a  debt,  and  afterwards  became  bankrupt.  The 
indorsee  entered  into  an  agreement  with  the 
assignees,  for  purchasing  part  of  the  bankrupt*s 
property,  and  for  the  arrangement  of  some  claims 
which  he,  the  indorsee,  had  upon  the  bankrupt  s 
estate  ;  and  he  afterwards  gave  them  a  release  of 
all  demands,  no  mention  being  made,  during  this 
transaction,  of  the  bill  which  had  been  dis- 
honoured. He  knew  at  the  time  of  the  agree- 
ment, but  not  when  he  took  the  bill,  that  it  was 
accepted  for  accommodation : — Held,  that  not- 
withstanding the  release,  the  acceptor  was  still 
liable  at  the  suit  of  the  indorsee.  Harrison  v. 
Courtauld,  3  B.  &  Ad.  36. 

Payment  within  55  Geo.  3,  c.  184,  s.  19,  of  a 
bill,  so  as  to  render  it  no  longer  negotiable,  must 
be  a  payment  by  the  party  ultimately  liable. 
Thomas  v.  FeiUon,  5  D.  &  L.  28 ;  2  B.  C.  Rep. 
68  ;  16  L.  J.,  Q.  B.  362  ;  11  Jur.  633. 


Credit    given    to     Person    nltimatoly 


Liable.]— Credit  given  by  the  holder  of  a  bill 
to  the  party  ultimately  liable,  is  tantamount  to 
payment.     Atkins  v.  Otoens,  4  N.  &  M.  123. 

Becus,  as  to  credit  given  to  a  party  not  ultimately 
liable,  as  where  the  credit  was  given  by  the  banker 
of  the  holder,  such  banker  not  being  the  party  to 
thebiU.    lb. 

When  Bill  if  in  hands  of  boni  fide  Holder  for 
Yalue.] — Where  two  bills  drawn  by  C.  are  ac- 
cepted, and  by  him  indorsed  to  his  bankers,  pay- 
ment after  they  become  due  by  the  acceptor  to  C. 
is  not  alone  sufficient  to  discharge  him,  as  the 


holders  of  tlie  bill  are  entitled  to  the  amount. 
Field  V.  Carr,  5  Bing.  13  ;  2  M.  &  P.  46. 

An  arrangement  between  drawer  and  dmwee 
which  discharged  the  latter's  acceptance  as  regards 
the  drawer,  has  not  that  effect  as  regards  an  in- 
dorsee for  valuable  consideration.  (Xarke'v.  Cock, 
4  East,  57. 

Where  the  holder  of  a  bill  which  was  a  security 
for  a  debt  due  from  A.,  B.,  C.  and  D.,  indorsed  it 
over  and  put  it  into  the  hands  of  B.,  C.  and  D., 
who  settled  their  accounts  with  A.,  saying  that  the 
bill  had  been  satisfied  by  them,  but  the  bill  itself 
was  not  produced  to  nor  seen  by  A.  at  the  time  of 
such  settlement : — Held,  that  this  was  no  defence 
for  A.  in  an  action  by  the  holder  against  A.,  B.,  C. 
and  D.,  the  bill  not  having  been  in  &ct  satisfied 
by  the  persons  to  whom  it  had  been  indorsed  and 
handed  over.  Featherston^  v.  Hunt,  1  B.  &  C. 
113  ;  2  D.  &  R.  233. 


Part  Payment  by  Stranger.  ] — To  an  ac- 


tion by  indorsees  against  an  acceptor,  he  pleaded 
that  whilst  they  were  the  holders  of  the  bill,  B. 
paid  them  the  full  amount  of  the  bill,  and  then 
became  entitled  to  become  the  holder  ;  yet  they 
did  not  deliver  up  the  bill  to  him,  but  were  suing 
without  his  or  any  other  person's  authority  : — 
Held,  that  the  plea  was  bad,  inasmuch  as  it  was 
consistent  with  the  facts  stiftted  in  it,  that  they 
were  the  lawful  holders  of  the  bill,  and  entitled 
to  sue  upon  it.  Agra  and  Mast^rman^s  Bank  v. 
Leightim,  4  H.  &  C.  656 ;  2  L.  R.,  Ex.  56  ;  36 
L.  J.,  Ex.  33. 

A  plea  that  a  bill  was  accepted  by  way  of 
payment  for  certain  goods  agreed  to  be  sold  and 
shipped  for  the  acceptor  by  the  drawer,  and  that 
the  drawer  only  shipped,  and  the  acceptor  only 
received,  a  portion  of  the  goods,  amounting  in 
price  and  vtdue  to  1,200^,  and  that  there  was  no 
consideration  for  the  bill  except  the  1,2002.,  and 
that  the  drawer  paid  the  full  amount  of  the  bill 
to  the  plaintiffs  whilst  it  was  in  their  hands,  and 
that  the  acceptor  has  a  set-off  against  the  drawer 
to  the  extent  of  1,2002.,  is  a  good  equitable  plea. 
Ih. 

If  one  is  sued  on  a  bill,  and  it  appears  that  the 
plaintiff  has  agreed  with  a  third  person,  that  if 
he  will  advance  part  of  the  sum  for  the  defendant 
the  plaintiff  wiU  take  that  in  discharge  of  the 
whole  debt,  and  such  third  person  so  advances 
it,  it  is  a  good  defence  to  the  action.  Welby  v. 
Drake,  1  C.  &  P.  557. 

To  an  action  by  indorsee  of  a  bill  for  55/.,  the 
defendant  pleaded  that  the  bill  was  an  accommo- 
dation bill,  that  the  drawer  indorsed  the  bill  and 
other  bills  to  the  plaintiff  as  security  for  repay- 
ment to  them  of  302.  advance  by  them  to  the 
drawer,  and  that  the  bill  was  satisfied  by  pay- 
ment to  them  by  the  acceptor  of  one  of  the  other 
bills  of  the  money  so  advanced  and  all  interest 
thereon  : — Held,  no  bar  to  the  action,  the  pay- 
ment having  beqn  made  by  a  stranger  and  not 
having  been  ratified  by  the  plaintiffs.  Kemp  v. 
Balls,  10  Ex.  607 ;  24  L.  J.,  Ex.  47. 

An  indorsee  is  entitled  to  proceed  in  an  action 
against  the  acceptor,  for  the  recovery  of  the 
costs,  though,  pending  the  action,  payment  in 
full  satisfaction  of  the  amount  of  the  bill,  with 
interest  and  all  moneys  due  thereon,  is  made  by 
another  party  to  the  bill  and  accepted  by  the 
plaintiff.  Goodvyin  v.  Cremer,  18  Q.  B.  757 ;  22 
L.  J.,  Q.  B.  30  ;  17  Jur.  2. 


Part  Payment  by  Drawer.] — The  holder 
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The  indorse r  of  a  bill  is  not  discharged  by  rea  - 
son  of  the  holder  having  given  the  bill  to  the 
acceptor,  and  received  his  cheque  for  the  amount, 
which  cheque  was  returned  for  want  of  effects. 
Ridley  v.  Blackett,  Peake's  Add.  Cas.  62. 


of  a  bill,  having  been  paid  part  by  the  drawer, 
can  only  sue  the  acceptor  as  regards  that  sum  as 
trustee  for  the  drawer.  Thornton  v.  Maynard^ 
10  L.  R.,  C.  P.  695  ;  44  L.  J.,  C.  P.  382  ;  33  L.  T. 
433. 

A  vested  right  of  action  in  the  holder  against 
the  acceptor  of  a  bill,  can  in  general  only  be  got 
rid  of  by  a  release,  or  by  an  accord  and  satisfac- 
tion as  between  them.  But,  if  the  bill  is  an 
accommodation  bill,  and  the  holder  has  notice  of 
that  fact  when  he  receives  it,  payment  by  the 
drawer  is  a  complete  discharge.  Cooh  v.  Littter^ 
13  C.  B.,  N.  S.  543  ;  32  L.  J.,  C.  P.  121  ;  9  Jur., 
N.  S.  823  ;  7  L.  T.  712  ;  11  W.  R.  369, 

Bills  which,  as  between  A.  and  B.,  the  respec- 
tive drawers,  and  C,  the  acceptor,  were  in  the 
nature  of  accommodation  paper,  were  indorsed 
to  the  plaintiffs  for  value,  and  without  notice  of 
their  character.  A.,  B.  and  C.  eventually  stopped 
payment;  and  upon  the  winding  up  of  their 
estates  under  inspection,  the  plaintiffs  received 
on  account  of  the  bills  drawn  by  A.  upon  C,  4*. 
in  the  pound  from  A.^s  estate,  and  1&9.  in  the 
pound  from  the  estate  of  C. ;  and,  upon  the  bills 
drawn  by  B.  upon  C,  they  received  5*.  Id.  in  the 
pound  from  the  estate  of  B.,  and  14«.  bd.  in  the 
pound  from  the  estate  of  C.  Upon  the  result  of 
the  whole  transactions  of  consignment  and  dis- 
count between  A.  and  B.  and  the  plaintiffs,  there 
remained  a  latige  balance  due  to  the  latter ;  and 
they  sued  C.  upon  his  acceptances,  seeking  to 
recover  the  difference  between  the  sums  paid 
thereon  by  him  and  the  amount  of  the  several 
bills,  and  interest : — Held,  that  they  were  not 
entitled  to  maintain  the  action  either  in  their 
own  right  or  as  trustees  for  A.  or  B.     Ih. 


Part  Payment  in  Aill  Satiifaotion — Lez 


loci  Contract^.] — A  merchant  abroad  drew  upon 
certain  persons  in  this  country  a  bill,  and  upon 
its  becoming  due  paid  the  holder  a  part  of  the 
amount  of  the  bill,  both  parties  being  at  the  time 
abroad  ;  but  such  payment  was  made  and  re- 
ceived in  full  satisfaction ;  which  payment, 
according  to  the  law  of  the  country  where  the 
bill  was  made,  was  considered  to  be  in  full  satis- 
faction of  a  bill : — Held,  that  such  payment 
afforded  a  good  defence  to  an  action  on  the  bill 
in  this  country.     Ralli  v.  Dennistintn,  6  Ex.  483. 

In  Action  against  Dxawer  or  Indorser — ^What 
amonntB  to.] — In  an  action  by  the  indorsees  of  a 
bill  of  exchange  against  the  accommodation 
drawer  and  indorser : — Held,  that  the  receipt  by 
the  plaintiffs  of  composition  notes  of  the  accep- 
tor, in  pursuance  of  an  arrangement  in  bank- 
ruptcy, was  not  equivalent  to  payment,  and  did 
not  suspend  their  right  of  action  against  the  de- 
fendant during  the  currency  of  the  notes.  Pro- 
rincial  Bank  of  Ireland  v.  Duntw^  2  Ir.  L.  R. 
21. 

The  acceptor,  a  trader,  had  executed  to  the 
plaintiffs,  his  bankers,  a  mortgage  for  securing 
all  debts  due  or  to  become  due  from  him  to 
them  : — Held,  that  they  were  not  bound,  in  the 
absence  of  express  stipulation,  to  appropriate 
any  part  of  the  proceeds  of  the  mortgage 
towards  payment  of  the  bill  sued  upon.    lb. 

Semble,  that  the  amount  of  the  composition 
notes,  when  paid,  should  be  appropriated  by  the 
plaintiffs  in  payment  rateably  of  all  t^ie  debts 
due  to  them  by  the  acceptor,  and,  amongst 
others,  of  the  sum  due  on  foot  of  the  bill  sued 
upon.    lb. 


Part  Payment  by  Indorser — Liability  of 

Drawer.] — In    an  action    by   indorsee    against 
drawer,  though  the  indorser  has  paid  part  of  the 
money  to  the  indorsee,  he  may  recover  the  whole 
sum  in  the  bill  against  the  drawer.    Johnson  v 
Keiinion,  2  Wils.  262. 

If  the  holder  receives  part  payment  from  the 
indorser,  he  may  still  recover  the  residue  against 
the  drawer,  if  not  the  whole.  Walwyn  v.  St, 
Qui7itin,  1  B.  &  P.  652  ;  2  Esp.  515. 


Part  Payment    by  Drawer.]  —  If   the 


drawer  of  a  bill  payable  to  his  own  order,  in- 
dorses it,  and  it  is  accepted  and  dishonoured,  the 
drawer  having  received  it  back,  and  paid  the 
amount  to  his  indorsee,  may  return  the  bill  to 
such  indorsee  for  the  purpose  of  his  suing  the 
acceptor  upon  it  as  trustee  for  the  drawer.  Wil- 
liarns  v.  Jam^Sy  15  Q.  B.  498  ;  19  L.  J.,  Q.  B.  445; 
14  Jur.  699. 

Payment  is  no  answer  to  an  action  by  such 
indorsee  if  there  is  evidence  that  when  the 
drawer  paid,  the  bill  was  left  in  the  hands  of 
the  indorsee  for  the  purjiose  of  its  being  put  in 
suit.     lb. 

Where,  after  action  by  indorsee  against  ac- 
ceptor, the  drawer  pays  the  indorsee  part  of  the 
amount,  the  indorsee  (unless  he  is  suing  as  a 
trustee  for  the  drawer)  should  take  a  verdict 
against  the  acceptor  for  the  balance  and  interest 
only,  and,  when  he  is  paid,  he  should  give  the 
bill  up  to  the  drawer.  Heniming  v.  Brook,  Car. 
&  M.  67.  See  PurnHford  v.  Peek,  9  M.  &  W. 
196. 


Part  Payment  by  Stranger.] — Payment 


by  a  stranger  of  the  amount  of  a  bill  to  the 
bankers  at  whose  house  the  bill  is,  by  the  accept- 
ance, made  payable,  under  an  arrangement  with 
such  bankeVs,  whereby  the  party  paying  obtains 
possession  of  the  bill  for  a  collateral  purpose  of 
his  own,  is  not  a  payment  of  the  bill  by  the 
acceptor.  Deacon  v.  Stodhart,  2  M.  &  G.  317  ; 
2  Scott,  N.  R.  657  ;  9  C.  &  P.  685. 

Nor  can  such  payment,  if  made  before  the  bill 
becomes  due,  be  considered  as  a  payment  for  the 
honour  of  an  indorser.     lb. 

Satisfaction  as  between  Drawer  and  In- 


dorser— Bights  of  Acceptor.] — Satisfaction  of  a 
bill  as  between  drawer  or  an  indorser  and  an 
indorsee,  whether  before  or  after  the  bill  be- 
comes due,  does  not  necessarily  enure  as  a  satis- 
faction on  behalf  of  the  acceptor,  or  operate  to 
discharge  him  from  liability  to  the  indorsee. 
Jones  V.  Ih'oadhurst,  9  C.  B.  173. 

To  an  action  on  a  bill  for  49?.,  by  indorsee 
against  acceptor,  he  pleaded  that  after  the  in- 
dorsement, and  before  action,  the  drawer  de- 
livered to  the  plaintiff  who  accepted  goods  of 
the  value  of  60/.  in  satisfaction  of  the  bill,  and 
of  all  damages  in  respect  thereof,  and  that  the 
plaintiff,  from  the  time  of  the  satisfaction  of  the 
bill,  held  the  same  against  the  will  and  consent 
of  the  drawer,  and  that  the  plaintiff  commenced 
and  prosecuted  the  action  against  and  In  oppo- 
sition to  the  will  and  consent  of  the  drawer : — 
Held,  that  the  plea  was  no  bar  to  the  plaintiff's 

3  L  2 
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cancelling  the  signature  of  the  makers  of  a 
dishonoorod  note  and  writing  "paid**  on  the 
note,  corrected  before  the  note  is  sent  back  to 
the  holder  by  a  memorandum  thereon  ^'can- 
celled in  error,"  cannot  be  effectual  to  char{>e 
a  bank  with  the  receipt  of  the  money.  Prince 
V.  Oriental  Bank  Corporation.^  3  App.  Cas.  325  ; 
47  L.  J.,  P.  C.  42  ;  38  L.  T.  41  ;  26  W.  R.  543. 

The  plaintiff  obtained  from  the  defendants  an 
advance  of  15,000^.  upon  the  security  of  goods 
then  in  transit  to  Monte  Video,  consigned  to  S., 
and  also  of  six  bills  of  exchange  drawn  by  the 
plaintiff  upon  and  accepted  by  S.,  against  the 
shipments.  The  plaintiff  authorized  the  defen- 
dants, on  the  non-payment  of  the  bills,  to  realize 
the  goods,  and  held  himself  responsible  for  any 
deficiency.  Two  of  these  bills  were  duly  paid ; 
but  other  two  having  been  dishonoured,  the  de- 
fendants (at  Monte  Video)  proposed  to  realize 
the  goods  at  once,  whereupon  the  plaintiff  gave 
them  a  cheque  for  2,500/.,  accompanied  by  a 
letter  requesting  them  not  to  sell,  and  autho- 
rizing them  to  hold  the  2,500/.  as  collateral  se- 
curity for  S.'s  acceptance,  to  be  returned  to  the 
plaintiff  when  all  the  bills  should  have  been  paid. 
The  remaining  bills  having  also  been  dishonoured 
by  6.,  the  defendants  took  proceedings  against 
him  at  Monte  Video,  which  resulted  in  a  judicial 
arrangement  under  which  the  goods  were  sold 
and  the  bills  were  delivered  up  to  S.  cancelled, 
without  the  knowledge  or  consent  of  the  plain- 
tiff. The  sale  of  the  goods  did  not  produce  suffi- 
cient, even  with  the  2,500/.,  to  pay  all  the  bills. 
In  an  action  by  the  plaintiff  against  the  defen- 
dants to  recover  back  the  2,500/. : — Held,  that 
the  plaintiff  was  the  principal  in  the  transaction, 
and  as  the  bills  had  been  dishonoured  and  there 
was  a  deficiency  after  realizing  the  goods,  it  was 
immaterial  that  S.  had  been  discharged  from 
liability  upon  the  bills,  and  the  defendants  were 
not  bound  to  refund  the  2,500/,  YgUsias  v.  Mer- 
cantile Bank  of  the  River  Plate,  3  C.  P.  D.  60  ; 
38  L.  T.  181  ;  26  W.  R.  369.  Affirmed  on  appeal 
3  C.  P.  D.  330 ;  38  L.  T.  464  ;  26  W.  R.  464— G.  A, 


right  to  recover  against  the  acceptor  on  the  bill. 
Ih. 

EfflBCt  of  Payment.] — When  the  drawee  of  a 
bill,  which  had  been  dishonoured,  accepted  and 
paid  other  bills  for  the  amount,  taking  an  assign- 
ment of  the  mortgage  upon  which  the  original  bills 
were  secured  : — Held,  that  there  being  no  con- 
tract, or  sufficient  evidence  to  shew  that  the  in- 
tention of  the  parties  was  to  keep  the  mortgage 
alive,  such  acceptance  and  payment  operatc^d  as 
an  extinguishment  of  the  principal  security,  and 
not  as  a  transfer  of  the  bills  for  which  it  was 
originally  given.  Sivtson  v.  Wilkinson,  2  Moore, 
P.  C.  C.  275. 

When  by  the  contract  for  sale  and  purchase  of 
goods  it  is  stipulated  that  payment  should  be 
made  by  the  buyers'  acceptances  of  the  sellers' 
drafts,  if  before  the  time  for  delivery  of  the 
goods  the  purchaser  becomes  insolvent  or  the 
acceptances  are  dishonoured,  the  vendor  still 
has  a  lien  for  unpaid  purchase-money.  Differ- 
ence in  this  respect  between  acceptances  of  the 
purchaser  and  those  of  a  third  person.  Cfunn 
V.  BolckoWj  Vaughan  ^J*  Co,,  10  L.  R.,  Ch.  491  ; 
44  L.  J.,  Ch.  732  ;  32  L.  T.  781  ;  23  W.  R.  739. 

By  a  contract  for  the  supply  of  iron  rails,  it 
was  agreed  that  payment  should  be  made  by 
buyers'  acceptance  of  sellers'  drafts  at  six 
months'  date,  against  inspector's  certificate  of 
approval  and  wharfinger's  certificate  of  each  500 
tons  being  stacked  ready  for  shipment.  Inspec- 
tor's certificates  and  wharfinger's  certificates 
were  from  time  to  time  handed  to  the  biiycrs 
in  exchange  for  their  acceptances,  and  were 
pledged  with  T.  as  security  for  advances  made 
by  him,  it  being  an  alleged  custom  of  the  trade 
to  treat  such  certificates  as  delivery  warrants. 
The  buyers  having  become  insolvent  before  the 
first  acceptance  became  due  : — Held,  first,  that 
the  delivery  of  the  acceptances  did  not  cousti- 
tute  a  valid  pa3rment  for  the  rails  according  to 
the  contract.     /&. 

Held,  secondly,  that  no  custom  of  the  trade 
could  give  to  the  certificates  the  effect  of  war- 
rants, and  T.  therefore  had  no  lien  on  the  rails. 
lb. 

Beceipt  by  Agent  withont  Authority  of  Prin- 
cipal.]— A  company  was  the  holder  o£  a  bill  of 
exchange  drawn  by  the  defendant  on  D.  The 
bill  was  drawn  by  him  as  surety  for  D.  in  respect 
of  a  debt  due  by  D.  to  the  company,  and  was  to 
be  met  by  the  proceeds  of  claims  of  D.  on  S., 
which  would  accrue  duo  before  the  maturity  of 
the  bill.  The  company  took  the  bill  with  notice 
of  these  facts  to  their  managing  director  C.  D., 
in  addition  to  his  debt  to  the  company,  was  in- 
debted to  C,  their  managing  director.  Subse- 
quently, but  before  the  maturity  of  the  bill,  C. 
obtained  an  order  from  D.  upon  S.  for  the  amount 
of  the  above  claims  and  received  the  money  from 
S.  This  money  he  applied  towards  payment  of 
his  own  demand  on  D.  instead  of  towards  the 
company's  bill : — Held,  that  the  reqeipt  by  C.  of 
this  money  and  his  application  of  it  to  his  own 
purposes  did  not  afford  any  defence  to  the  action, 
inasmuch  as  C.  could  not  be  said  to  have  been 
acting  within  his  authority  as  managing  director 
when  he  so  received  and  applied  the  money. 
JfcOowan  V,  Jh/er,  8  L.  R.,  Q.  B.141 ;  21  W.  R. 
560. 


]i£.feot  of  Canoellation.] — ^The  mere  fact  of 


Interest  in  case  of  Non-payment] — The  ac- 
ceptor of  a  bill  having  died  intestate  before  it 
fell  due,  and  administration  not  being  taken  out 
for  upwards  of  thirty-five  years  from  the  maturity 
of  the  bill : — Held,  in  a  suit  to  administer  the 
personal  estate  of  the  intestate,  that  interest  was 
payable  from  the  date  at  which  the  bill  became 
due.    Maxwell  v.  TuJtill,  1  Ir.,  Ch.  D.  250. 

Proof  of  Payment] — A  general  receipt  on  the 
back  of  a  bill  is  primft  facie  evidence  of  its 
having  been  paid  by  the  acceptor,  and  will  not 
of  itself  be  evidence  of  a  payment  by  the  drawer, 
though  produced  by  him.  Sholey  v.  Wahhy, 
Peake,  25. 

The  production  of  a  bill  from  the  custody  of 
an  acceptor  is  not  prim&  fade  evidence  of  his 
having  paid  it,  without  proof  that  it  was  once  in 
circulation  after  it  had  been  accepted.  Pfiel  v. 
Vanhatenberg,  2  Camp.  439. 

A  first  count  was  on  a  note,  dated  7th  Decem- 
ber, 1845,  by  the  defendant,  for  payment  of  500/. 
and  interest,  on  demand,  to  C,  the  plaintiff^s 
testator.  The  second  count  was  on  a  similar 
note  for  500/.,  dated  20th  January,  1846.  Pleas  : 
first,  payment ;  and  secondly,  that  it  was  agreed 
between  C.  and  the  defendant,  that  the  latter 
should  purchase  with  his  own  money  a  piece  of 
paper  marked  wit  h  a  10^.  receipt  stamp,  andshould 
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date,  and  that  in  the  meantime  the  holder  should 
keep  the  original  bill  in  his  hands  as  a  security  ; 
such  agreement  amounts  to  giving  time  and  a 
new  ci^it  to  the  acceptor,  and  (Uscharges  the 
indorser,  who  was  no  party  to  such  agreement ; 
though  the  drawer  mignt  have  had  no  effects  in 
the  hands  of  the  acceptor.  Gould  v.  Robtttmy  8 
East,  676. 

So,  if  the  indorsee,  having  sued  the  acceptor, 
receives  from  him  a  part  payment,  and  takes  a 
security  for  the  remainder,  with  the  exception  of 
a  nominal  sum  only,  he  is  precluded  from  suing 
the  indorser,  EnglUh  v.  DarUy^  2  B.  &  P.  61  ; 
3  £sp.  49. 

If,  after  a  bill  has  been  dishonoured,  and 
notice  of  dishonour  duly  given,  the  holder  takes 
part  of  the  amount  from  the  acceptor,  and  offers 
to  take  a  warrant  of  attorney  to  secure  the  pay- 
ment of  the  residue  by  instalments,  which  offer 
is  not  accepted  :  this  is  not  sach  a  giving  of  time 
to  the  acceptor  as  will  discharge  the  drawer. 
Ilncitt  V.  Goodrich,  2  C.  &  P.  468. 

In  an  action  by  indorsee  against  the  executrix 
of  the  drawer,  it  was  pleaded  that  the  plaintiff 
being  holder  of  the  bill  when  overdue,  without 
the  authority  of  the  drawer,  agreed  with  the 
acceptor,  that,  in  consideration  that  he,  the 
acceptor,  would  for  a  reasonable  time,  to  wit, 
for  one  month,  use  his  best  endeavours  to  pro- 
cure a  new  and  approved  negotiable  bill,  to  be 
taken  by  him,  the  plaintiff,  if  satisfactory  to 
him,  in  lieu  and  substitution,  and  foe  and  on 
account  of  the  overdue  bill,  he,  the  plaintiff, 
would,  for  and  during  that  period,  forbear  en- 
forcing payment  from  the  acceptor  : — Held,  suffi- 
cient, as  shewing  a  binding  agreement  to  give 
time  to  the  acceptor,  and  that  the  drawer  was 
therefore  discharged.  Mo$8  v.  Hall,  6  Ex.  46  ; 
19  L.  J.,  Ex.  205. 

To  an  action  against  drawer,  it  is  no  defence 
that  the  plaintiff,  before  action,  had  consented  to 
a  judge's  order  in  an  action  brought  by  him 
against  the  acceptor,  that,  upon  payment  of  the 
principal  and  interest  on  a  future  day,  all  further 
proceedings  should  be  stayed,  otherwise  judg- 
ment ;  it  not  appearing  that  such  future  day  was 
posterior  to  that  on  which  judgment  could  have 
been  obtained  in  the  action  against  the  acceptor. 
Krnnard  v.  Knott,  4  M.  &  G.  474 ;  5  Scott,  N.  B. 
247. 

An  agreement  between  the  holder  and  the  ac- 
ceptor of  a  bill  dishonoured  by  non-payment, 
that  the  acceptor  should  pay  to  the  holder  the 
amount  of  the  bill  and  no  more,  discharges  the  ' 
drawer,  although  his  assignees  (he  being  then  a 
bankrupt)  are  parties  to  such  agreement.  De  la 
Torre  v.  Barclay,  1  Stark-  7. 

Action  by  holder  of  a  bill  against  drawer. 
Plea,  that  the  plaintiff,  after  indorsement  to  him 
by  the  drawer,  and  without  his  consent,  agreed 
with  A.  to  give  time  to  the  acceptor,  in  con- 
sideration that  A.  would  see  the  bill  paid,  and 
that  the  plaintiff  gave  time  accordingly,  whereby 
he  discharged  tiie  drawer  from  payment.  A.  was 
not  alleged  to  be  a  party  to  the  bill:— Held, 
that  the  plea  was  bad,  inasmuch  as  the  agree- 
ment to  give  time  not  being  with  the  principal 
debtor,  but  with  a  stranger,  no  party  to  the  bill, 
did  not  discharge  the  drawer  as  surety.  Frazer 
or  Frazer  v.  Jordan,  8  El.  &  Bl.  303  ;  26  L.  J., 
Q.  B.  288  ;  3  Jur.,  N.  S.  1064. 


write  on  it  as  follows  : — "  Hull,  16  February, 
1846.  Received  of  R.  D.  (the  defendant)  1,080/., 
being  the  interest  and  principal  on  two  notes, 
dated  December,  1845,  and  January,  1846,  and  in 
full  of  all  demands ;  "  and  that  the  defendant 
should  suffer  C.  to  sign  the  same  ;  and  that  such 
agreement  and  purchase  of  the  piece  of  paper  so 
stamped  and  such  writing  on  by  the  defendant, 
and  permitting  C.  to  sign  the  same,  should  be 
accepted  by  C.  in  satisfaction  and  discharge.  At 
the  trial  it  appeared  from  the  defendant's  answer 
to  a  bill  of  discovery,  that  in  1835  and  1842,  C. 
lent  to  the  defendant  two  sums  of  600Z.  upon 
the  security  of  his  notes,  payable  on  demand, 
with  interest.  The  interest  was  duly  paid,  and 
memoranda  thereof  indorsed  by  C.  on  the  backs 
of  the  notes.  At  length,  the  backs  of  the  notes 
being  covered  with  these  memoranda,  it  was 
arranged  that  new  notes  should  be  substituted, 
and  accordingly  the  defendant  gave  C.  the  notes 
on  which  the  action  was  brought.  In  February, 
1846,  C.  told  the  defendant  that  he  intended  to 
give  him  the  1,000/.  secured  by  the  notes,  and  he 
wished  to  give  the  defendant  a  release  and  dis- 
charge for  the  same  and  interest  thereon,  and 
he  directed  the  defendant  to  write  out  a  receipt 
for  such  1,000Z.  and  interest  for  him,  C.  to 
sign  as  a  release  and  discharge  ;  and  thereupon 
the  defendant  purchased  a  10«.  receipt  stamp, 
and  wrote  thereon  the  receipt,  which  C.  signed, 
and  delivered  to  the  defendant,  with  the  express 
object  of  releasing  him  from  payment  of  the 
1,000/.  and  interest.  No  interest  was  afterwards 
applied  for  or  paid,  C.  subsequently  died,  hav- 
ing bequeathed  the  notes  to  the  plaintiff  : — Held, 
first,  that  the  transaction  relating  to  the  giving 
of  the  receipt  did  not  amount  to  payment.  Foster 
V.  Dawber,  6  Ex.  839  ;  20  L.  J.,  Ex.  383. 

Held,  secondly,  that  such  transaction  was  not 
evidence  in  support  of  the  second  plea.    lb. 

b.  G-iTinflT  Time  and  Benewlnff. 
i.  Criving  Time  to  Acceptor. 

Oenerally.] — A  mere  delay  by  the  holder  to 
sue  the  acceptor  does  not  discharge  the  drawer 
or  indorsers,  the  right  to  sue  not  being  suspended. 
Philpot  V.  Bryant,  1  M.  &  P.  754 ;  4  Bing.  717  ; 
3  C.  &  P.  346. 

If  the  holder,  after  protest  for  non-payment, 
and  notice  to  the  drawer,  forbears  to  sue  the 
acceptor,  the  drawer  is  not  thereby  discharged. 
Walwyn  v.  iSt.  Quintin,  1  B.  &  P.  652  ;  2  Esp.  515. 

So.  after  protest  only,  if  the  drawer  is  not 
entitled  to  notice.     lb. 

Secus,  before  protest,  or  if  the  holder  takes 
eecurity  from  the  acceptor  after  protest.  lb. ; 
S.  P.,  Collott  V.  Haigh,  3  Camp.  281. 

After  Bishonoor  of  Bill.] — If  the  holder  gives 
time  to  the  acceptor  of  a  bill  or  drawer  of  a 
note,  after  it  has  been  dishonoured,  the  indorser 
is  dischai^ed.  Tindal  v.  Brown,  1  T.  R.  167  ; 
2  T.  R.  186. 

Baeeipt  of  Compositioii  from  Acceptor.! — So,. 
if  the  holder  receives  a  composition  from  tne  ac- 
ceptor, he  discharges  the  drawer.  Wilson,  Ex 
parte,  11  Ves.  10. 

Agreement  to  give  Time.]— If  the  holder  of  a 
bill  when  due,  after  taking  part  payment  from 
the  acceptor,  agrees  to  take  a  new  acceptance 
from  him  for  the  remainder,  payable  at  a  future 


After  Judgment.] — The  rule  that  the  giving 
time  to  the  acceptor  or  prior  indorser  has  the 
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effect  of  dischnrxi'ig  b  Eubsequeiit  indorsee,  iloee  I  To  an  action  bj  indorsee  of  a  bill  bII^^  to 
not  ippiy  when  Ihe  indulgence  ia  (fiven  afler  have  been  indorsed  bj  the  drawer  to  the  defen- 
final  juiigmeut   has  been   signed  in  an  action    dant,  and  b;  the  defendant  to  W.,  and  by  V!.  to 
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took  a  cognovit  from  S.,  in  an  action  on  the  bill, 
bj  which  longer  time  was  given  than  would  have 
been  leqoird  for  obtaining  judgment  in  that 
action.  Upon  general  demurrer  : — Held,  that  it 
sufficiently  appeared  that  S.,  who  indoiBed  to  the 
plaintifl,  was  identical  with  the  S.  who  was  the 
first  indorser,  and  that  the  plaintiff  was  cog- 
nizant of  that  fact  at  the  time  of  taking  the 
cognovit,  and  that  therefore  the  plea  set  up  a 
good  defence,  by  shewing  that  the  plaintiff  had 
given  time  to  a  party  prior  to  the  defendant. 
/fall  V.  Cole,  6  N.  &  M.  124  ;  4  A.  &  B.  577  ;  1 
H.  &  W.  723. 

To  a  declaration  on  a  bill,  by  indorsee  against 
second  indorser,  he  pleaded  an  action  brought 
by  the  plaintiff  against  a  prior  indorser  (the 
drawer),  and  a  jndge^s  order  therein,  by  consent 
of  the  parties,  that,  on  payment  of  debt  and 
costs  in  a  month,  all  further  proceedings  should 
be  stayed  ;  and  that,  if  not  so  paid,  the  plaintiff 
should  be  at  liberty  to  sign  final  judgment ;  and 
that  unless  such  order  had  been  obtained,  judg- 
ment and  execution  might  have  been  had  long 
before  the  expiration  of  the  month,  and  that  the 
time  given  by  the  ortler  was  given  without  the 
defendant's  consent : — Held,  that  the  plea  was 
no  answer,  the  order  not  operating  as  an  absolute 
stay  of  proceedings,  and  therefore  not  amounting 
to  such  a  giving  of  time  to  the  drawer  as  would 
discharge  a  subsequent  indorser.  Mwhael  v. 
Myers,  1  D.  &  L.  792  ;  7  Scott,  N.  R.  444  ;  6  M. 
&  G.  702  ;  13  L.  J.,  C.  P.  14. 

To  an  action  on  a  bill  by  indorsee  against 
drawer,  who  pleaded  that  the  drawee  accepted, 
and  the  plaintiff  sued  the  drawee  on  the  bill, 
and,  while  that  suit  was  pending,  in  consideration 
of  2/.,  agreed  with  the  drawee  that  the  plaintiff 
should  stay  all  further  proceedings,  and  forbear 
continuing  to  sue  for  two  months,  during  which 
time  the  plaintiff  could  have  continued  further 
proceedings,  which  agreement  was  without  the 
drawer's  consent ;  and  that,  in  pursuance  of  the 
agreement,  and  without  the  drawer's  consent,  the 
plaintiff  did  stay  all  further  proceedings,  and 
forbear  continuing  to  sue  the  drawee  : — Held,  a 
good  plea,  though  it  did  not  expressly  aver  that 
the  indorsee  could  have  obtained  judgment 
against  the  drawee  before  the  time  until  which 
he  agreed  to  forbear.  Isaiie  v.  Daniel ,  8  Q.  B. 
500;  16L.  J.,Q.  B.  149. 


iii.  Renewal, 

OiTing  fresh  Bills.  ]— Bills,  in  lieu  of  which 
other  bills  are  given,  if  permitted  to  remain 
with  the  holder,  and  the  latter  bills  are  not 
paid,  may  be  enforced.  Barclay,  Ex  parte,  7 
Ve8.697. 

Indorsee  against  acceptor.  Plea,  that  the 
drawer  indorsed  it  to  C,  in  whose  hands  it  re- 
mained when  due ;  that  C.  being  unable  to  obtain 
payment  of  it,  returned  it  to  B.,  who  continued 
the  holder  of  it  until  the  defendant,  before  the 
indorsement  to  the  plaintiff,  delivered  to  B. 
another  bill  drawn  by  the  same  party,  and  ac- 
cepted by  the  defendant  for  a  greater  amount, 
which  B.  accepted  in  discharge  and  satisfaction 
of  the  former  bill — is  a  sufficient  answer  to  the 
action,  although  it  does  not  appear  that^  the 
second  bill  was  payable  to  order.  Lewis  v. 
Lyster,  2  C,  M.  k  R.  704 ;  4  D.  P.  C.  377  ;  1 
Gale,  320. 

The  defendant,  being  indebted  to  the  plaintiff, 
gave  him  a  note  for  45/.,  which  was  dishonoured ; 


the  latter  afterwards  agreed  to  accept  5«.  in  the 
pound,  to  be  secured  by  the  acceptance  of  a  bill 
for  11/.  5ji.  by  the  descendant's  brother,  which 
was  accordingly  given,  but  the  original  note  re- 
mained in  the  plaintiff's  possession,  and  was  to 
revive  if  the  acceptance  was  not  honoured.  The 
bill  was  not  paid  the  day  it  became  due,  but  on 
the  following  morning  the  defendant  tendered 
12/.  to  the  plaintiff,  including  its  amount  and 
expenses  thereon,  which  the  latter  refused  to 
accept,  and  brought  an  action  on  the  original 
note : — Held,  that  he  was  not  entitled  to  recover. 
Soward  v.  Palmer,  2  Moore,  274. 

To  a  declaration  by  indorsee  against  the  maker 
of  a  note  for  420/.,  he  pleaded,  that  after  it  be- 
came due,  he  gave  the  plaintiff  two  bills  for  210/. 
each,  to  take  up  the  note,  and  in  lieu  thereof : 
that  the  defendant  was  a  party  to  the  bills,  and 
liable  thereon  to  the  plaintiff,  and  that  they 
were  not  due,  and  were  outstanding  in  his  hands. 
The  defendant  gave  in  evidence  a  memorandum 
signed  by  the  plaintiff,  stating  that  the  defen- 
dant had  given  him  two  bills  for  420/. ;  and  one 
of  the  bills  was  overdue  and  unpaid  at  the  com- 
mencement of  the  action  : — Held,  that  it  was  a 
question  for  the  jury  whether  the  bills  were  given 
in  lieu  of  and  satisfaction  of  the  note,  or  only  to 
gain  time  for  payment ;  if  the  former,  it  was  a 
defence  to  the  action,  although  the  defendant 
did  not  prove  the  latter  allegation  of  the  plea  ; 
if  the  latter,  it  was  no  defence,  unless  he  proved 
that  both  the  bills  were  outstanding  at  the  com- 
mencement of  the  action.  Goldshede  v.  Cottrell, 
2  M.  &  W.  20. 

TTpon  Terms.] — A.  drew  a  bill  on  B.,  which  B. 
accepted.  C.  became  the  holder  for  value.  Be- 
fore due  date  it  was  agreed  between  A.  and  C, 

A.  assuring  C.  of  B.'s  concurrence,  that  the  bill 
should  be  renewed  ;  and  C.  gave  to  A.  a  cheque 
on  C.  for  the  amount  of  the  bill,  to  the  intent 
that  B.  should  be  placed  in  funds  to  meet  the 
origfinal  bill,  and  should  thereupon  accept  the 
renewed  bill.  A.  sent  the  new  bill  to  B.  for 
acceptance,  and  also  sent  him  the  cheque,  and 

B.  knew  the  purposes  for  which  both  were  sent. 
B.  cashed  the  cheque  and  paid  the  first  bill,  but 
refused  to  accept  the  second  : — Held,  that  B.  bad- 
no  right  so  to  appropriate  the  cheque  without 
accepting  the  bill.  Torrance  v.  Bank  of  British 
North  America,  5  L.  R.,  P.  C.  246  ;  29  L.  T. 
109  ;  21  W.  R.  529. 

An  action  being  brought  against  the  acceptor, 
it  was  agreed  between  the  parties  that  the  de- 
fendant should  pay  the  costs,  renew  the  bill,  and 
give  a  warrant  of  attorney  to  secure  the  debt. 
The  defendant  gave  the  warrant  of  attorney  and 
renewed  the  bill  but  did  not  pay  the  costs  : — 
Held,  that  the  plaintiff  might  bring  a  fresh 
action  on  the  first  bill,  while  the  second  was 
outstanding  in  the  hands  of  an  indorser.  Norris 
V.  Aylctt,  2  Camp.  329. 

But  where  a  defendant,  being  indebted  to  the 
plaintiff  on  a  bill  which  was  dishonoured,  gave 
another  bill  at  a  longer  date,  and  also  a  warrant 
of  attorney  to  confess  judgment,  in  case  the 
second  bill  should  not  be  paid  when  due,  and 
agreed  to  pay  the  expenses  of  executing  the 
warrant  of  attorney  ;  and  the  second  bill  was 
duly  honoured,  but  those  expenses  were  not 
paia,  and  the  first  bill  was  retained  by  the 
plaintiff: — Held,  that  he  could  not  sue  the 
defendant  on  such  original  bill.  Dillon  v. 
Rimmer,  7  Moore,  427  ;  1  Bing.  100. 
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Effect  of.] — A.,  by  taking  and  renewing  the 
acceptance  of  C,  the  agent  of  his  debtor  B.,  does 
not  discharge  B. ;  unless  A.  has  elected  between 
the  acceptance  and  cash,  or  B.  is  misled  or  pie- 
jadiced  bj  the  arrangement.  JRohiiuon  v.  JRead, 
4  M.  &  B.  349. 

Where,  on  a  bill  becoming  due,  the  holder 
agrees  to  receive  another  bill  in  renewal  of  it, 
his  remedy  on  the  first  is  suspended  till  the 
second  is  dishonoured,  as  well  for  expenses  in- 
curred by  non-payment  of  the  first  as  for  its 
amount.  Kendriek  v.  Lomax^  2  Tyr.  438  ;  2 
C.  &  J.  405. 

Agreementi  for.] — The  defendant  accepted 
the  plaintiffs  draft  at  six  months,  and  the 
plaintiff  agreed  in  writing  to  renew  the  bill,  if 
circumstances  should  prevent  the  defendant  from 
meeting  it  at  maturity.  He  made  no  application 
for  renewal  during  the  currency  of  the  bill  ;  but 
on  the  plaintiff  presenting  it  for  payment  shortly 
after  it  became  due,  he  claimed  to  have  it  re- 
newed according  to  the  agreement,  circumstances 
having  in  fact  prevented  him  from  meeting  it : — 
Hold,  that  the  defendant  was  not  bound  to  apply 
for  a  renewal  during  the  currency  of  the  bill ; 
but  that  it  was  sufl&cient  if  he  did  so  within  a 
reasonable  time  after  it  became  due.  Maillard 
V.  Pa^e,  5  L.  R.,  Ex.  312  ;  39  L.  J.,  Ex.  235 ;  23 
L.  T.  80. 

A.  wrote  to  B.  saying :  "  I  have  been  requested 

to  grant  a  credit  in  favour  of  C,  and  I  consent 

to  do  so,  and  authorize  you  to  draw  upon  me  for 

C.'s  account,  for  15,000/.  in  drafts  at  three  months' 

date,  which  I  engage  to  have  renewed  three  times 

by  drafts  of  the  same  date,  making  the  currency 

of  the  credit  twelve  months  in  all,  provided  you 

give  me  an  undertaking  to  furnish  me  with  funds 

to  pay  each  set  of  biUs  previously  to  maturity, 

in  order  to  keep  me  out  of  cash  advance."    B. 

answered,  copying  and  adopting  this  letter,  but 

after  the  last  woni  "  advance,"  adding  "  for  the 

said  twelve  months."     In  the  next  part  of  B.*s 

letter  was  this  sentence  :  "  We  take  note  of  the 

said  credit,  and  subscribe  to  the  engagement  of 

renewing  three  times  our  drafts,  with  furnishing 

you  with  the  funds  to  pay  the  drafts  renewed,  in 

order  to  keep  yon  out  of  cash  advance  for  twelve 

months."    Bills  were  drawn  and  renewed  under 

this  agreement.    The  last  renewals  became  due 

a  few  days  after  the  expiration  of  twelve  months 

from  the  date  of  B.'s   letter : — Held,  that  the 

agreement  was,  in  substance,  to  "  pay  each  set 

of  bills  previously  to  maturity,"  and  that  B.  had 

not  satisfied  it  by  keeping  A.  out  of  cash  advance 

for  the  first  bills  and  the  first  and  second  renewals, 

but  was  bound  to  keep  A.  out  of  cash  advance 

for  the  last  renewed  bills.     EnfjlUh  and  Foreign 

Credit  Company  v.  Arduin^  6  L.  R.,  H.  L.  64; 

40  L.  J.,  Ex.  108. 

A.,  having  advanced  large  sums  of  money  to 
the  defendant,  on  account  of  estates  in  the  West 
Indies,  of  which  they  were  joint  owners,  received 
from  the  defendant  two  notes  to  the  amount  of 
3,000/.,  upon  an  agreement  which  contained  these 
terms : — "  Should  the  crops  of  the  estates  not  come 
forward  in  time  to  provide  for  these  notes,  I  shall 
expect  to  have  them  renewed  for  such  period  as 
may  be  found  necessary  from  the  condition  of  the 
properties."  The  crops  proved  unproductive,  and 
the  notes  were  renewed  three  times.  An  action 
was  brought  on  the  third  renewed  bill,  which  had 
been  indorsed  to  the  plaintiff  with  a  knowledge 
of  the  agreement ; — Held,  that  the  agreement 


stipulated  for  one  renewal  only.    Imnt9  v.  Munro^ 
1  Ex.  473  ;  17  L.  J.,  Ex.  71. 

A  defendant^  being  indebted  in  a  certain 
amount,  gave  his  creditor  acceptances  for  a  larger 
amount,  which  the  creditor  indorsed  to  third 
parties  for  their  acoonmiodation,  and  they  in- 
dorsed them  to  the  plaintiffs  for  value.  One  of 
them  was  dishonoured  and  twice  renewed,  and 
while  the  last  renewal  was  in  the  plainti^" 
hands,  they  were  parties  to  a  deed  of  arrangement 
with  their  indorsers,  in  which  they  covenanted 
not  to  sue  any  of  the  other  parties  on  bills,  upon 
which,  as  between  such  parties  and  their  indorsers, 
such  parties  would  not  be  liable.  Previously  to 
the  last  renewal,  the  defendant  had  paid  the  bills 
to  the  amount  he  owed  the  drawer,  and  the 
plaintiffs  then  sued  upon  the  last  renewal  of  the 
bill : — Held,  that  the  question  was,  not  whether 
there  was  value  for  the  original  acceptance,  but 
whether  it  was  a  bill  on  which,  as  between  the 
indorsers  and  the  plaintiffs,  the  indorsers  would 
be  liable.    Bailey  v.  Edwards,  11  W.  R.  266. 

A  court  of  law  can  only  allow  a  defence  to  be 
pleaded  on  equitable  grounds,  where  a  court  of 
equity  would  g^nuit  an  absolute  and  unconditional 
injunction ;  and,  therefore,  to  an  action  on  a  bill 
against  acceptor,  the  court  refused  to  allow  him 
to  plead,  that  the  bill  was  accepted  upon  a  distinct 
promise  by  the  plaintiff  that  if  thedefendant  would 
pay  certain  discount  the  plaintiff  would  renew 
from  time  to  time,  until  the  defendant  was  of 
ability  to  meet  the  bill ;  that  he  had  always  kept 
his  part  of  that  oontra<^  but  that  the  plaintiff 
had  refused  to  renew  upon  application  to  him  to 
do  so  ;  and  that  he  had  never  been  of  abilitv  to 
pay  the  bill.  Flight  v.  Gray,  3  C.  B.,  N.  S.  320 ; 
27  L.  J.,  C.  P.  13  ;  4  Jur.,  N.  S.  13. 


Parol.] — In  an  action  on  a  note  or  bill. 


the  defendant  cannot  give  in  evidence  a  parol 
agreement  entered  into  when  it  was  drawn,  that 
it  should  be  renewed,  and  payment  not  demanded 
when  it  became  due.  Hoare  v.  Graham^  3 
Gamp.  57. 

3.  FOROEBT. 

a.   Oenerally. 

When  Parties  aro  Estopped  from  Sottiii^  up  the 
I>efeneo  o£] — If  a  party  to  a  bill,  on  being  ^ed 
if  it  is  his' handwriting,  answers  that  it  is,  and 
will  be  duly  paid,  he  cannot  ^terwards  set  up  a 
defence  of  forgery,  for  he  has  credited  the  bill, 
and  induced  others  to  take  it.  Zearh  v. 
Buchanan,  4  Esp.  226. 

So,  if  he  has  at  any  time  paid  other  forged 
bill  of  the  same  party,  under  similar  circum- 
stances.    Barber  v.  Ginqell,  3  Esp.  60. 

If  a  holder  of  a  bill  agrees  not  to  sue  the 
acceptor,  provided  the  latter  will  make  an 
aflidavit  that  the  acceptance  is  a  foi^gery,  and 
such  affidavit  is  accordingly  made  and  sworn,  he 
cannot  afterwards  bring  an  action  on  the  bill, 
though  the  affidavit  is  false.  Stevens  v.  Tharlter, 
Peake,  187. 

When  a  banker  indorses,  for  the  benefit  of  a 
customer,  two  parts  of  a  bill,  both  being  fully 
stamped,  and  with  the  words  "  eight  days  *'* 
written  sufficienlly  far  apart  for  the  insertion 
after  indorsement  of  the  letter  "y,"  such  parts  do 
not  constitute  two  bills  ;  there  is  no  n^ligence 
such  as  to  disentitle  him  from  settiog  up  the 
alteration  as  the  defence  to  an  action  on  the  bill ; 
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nor  is  he  estopped  f rpm  taking  advantage  of  a 
fraadulent  sale  by  the  customer  of  the  two  parts 
as  separate  bills.  SoeiiU  OSndrale  v.  Metro- 
pnlUa»  Bank,  27  L.  T.  849  ;  21  W.  R.  335. 

What  amounts  to.]— Where  a  bill  with  a 
blank  acceptance  was  drawn  and  indorsed  by  one 
Richardson,  in  the  fictitious  name  of  Wilson  : — 
Held,  in  the  absence  of  evidence  that  the  drawer 
passed  himself  off  for  a  different  person  of  the 
name  of  Wilson,  or  of  any  intention  to  defraud 
any  other  person,  that  it  was  not  a  forgery,  and 
that  the  bill  was  not  void  on  that  account. 
Schulz  V.  Astley,  2  Ring.  N.  C.  544  ;  7  C.  &  P. 
99  ;  2  Scott,  815  ;  1  Hodges,  425. 

Of  Indonoment — Aftor  Xaturity.l  —  Where 
the  original  indorsement  of  the  payee  s  name  on 
a  bill  is  a  forgery,  a  real  indorsement  by  the 
payee  after  the  bill  has  arrived  at  maturity  will 
not  give  the  holder  any  title.  Esdaile  v.  La 
^'auze,  1  Y.  &  C.  394. 

Promiao  to  Pay  Forged  Bill— Effect  of.]— W. 

accepted  bills  in  the  name,  but  without  the 
authority,  of  his  brother  J.,  which  bills  where  dis- 
honoured when  at  maturity.  W.  was  taken  up 
upon  another  charge  of  forgery,  and,  while  in 
custody,  the  holders  of  these  bills  applied  to  J. 
for  payment  of  them : — Held,  that  the  written 
acknowledgment  by  him  (after  the  bills  had 
been  dishonoured),  that  he  was  responsible  for 
the  bills,  and  also  that  he  engaged  to  pay  them 
in  case  his  brother  should  fail  to  do  so,  was  not 
sufficient  to  make  him  liable  upon  the  bills  ;  no 
antecedent  authority  having  been  given  to  W.  to 
accept  the  bills,  and  the  subsequent  acknowledg- 
ment of  liability  being  made  to  screen  his  brother 
from  a  charge  of  forgery.  Edwards,  Ex  parte, 
2  Mont.,  D.  k  D.  241  ;  6  Jur.  706. 

Payment  by  Drawer  to  Indorsee  on  a  Forged 
Bill— Beeovery  of  Money  Paid. j— If  a  forged 
bill  is  accepted  and  paid  by  the  drawee,  he  can- 
not recover  the  money  back  from  the  indorsee  to 
whom  he  paid  it.  Price  v.  Neal,  3  Rurr.  1354  ; 
1  W.  Rl.  390* 

Bvidenee  to  Sustain  Befenee  of.] — In  an  action 
against  an  acceptor  who  defends  himself  on  the 
ground  of  his  acceptance  having  been  forged  by 
A.,  evidence  that  A.  forged  his  acceptance  to 
another  bill,  and  absconded  on  that  account,  is 
not  admissible.  BaUcetti  v.  Serani,  Peake,  142 ; 
S.  P.J  Vin^y  v.  Barss,  1  Esp.  293. 

In  an  action  by  first  indorsee  against  acceptor, 
evidence  is  not  admissible  to  shew  ^  that  the 
drawer  forged  the  defendant's  acceptance  to 
other  bills,  that  the  drawer  absconded,  and  that 
then  several  bills,  some  of  them  with  forged  ac- 
ceptances, were  taken  from  a  box  in  his  house  by 
the  plaintiffs  brother,  and  came  into  possession  of 
the  plaintiff,  unless  it  can  be  shewn  that  the  bill 
in  question  was  one  of  such  bills.  To  prove  the 
forgery,  such  evidence  only  can  be  received  as 
would  have  been  admissible  on  an  indictment 
against  the  drawer  for  the  forgerv.  Crriffiths  v. 
Payne,  3  P.  &  D.  107  ;  11  A.  &  E.'lSl. 

la  an  action  on  a  bill  which  the  defendant 
contends  is  a  forgery,  other  bills  of  the  defen- 
dant may  be  produced  to  the  jury  to  compare 
the  handwriting.  Alleshrook  v.  Roach,  Peake, 
Add.  Cas.  27. 

Where  A.,  believing  a  bill  shewn  to  him  to  have 


been  accepted  by  himself,  gave  another  accept- 
ance in  lieu  of  it,  and  in  consideration  thereof  it 
was  delivered  up  :  and  it  turned  out  that  the 
first  acceptance  was  a  forgery.  In  an  action  on  the 
second  bill,  by  an  indorsee  against  the  acceptor, 
the  plaintiff  admitted  that  the  acceptance  of  the 
first  bill  was  a  forgery,  but  set  up  that  he  was  a 
bona  fide  holder  of  that  bill  for  value  : — Held, 
that  the  onus  was  cast  on  the  plaintiff  of  proving 
that  he  was  such  bon^  fide  holder.  Mat  Iter  v. 
Maidstone  (Lord),  1  C.  R.,  N.  S.  273  ;  26  L.  J., 
C.P.  58  ;  3  Jur.,  N.S.I  12. 

lusAugust,  1867,  the  defendant  paid  a  bill  (of 
which  the  plaintiff  was  the  holder)  upon  which 
his  name  had  been  written  as  acceptor  without 
his  authority.  In  an  action  against  him  upon 
another  bill  similarly  accepted,  the  jury  found 
that  the  acceptance  was  not  his  signature  nor 
written  with  his  authority,  that  the  forged 
signature  was  not  adopted  by  him,  that  he  did 
not  know  that  the  plaintiff  was  the  holder  of  the 
former  bill,  and  that  he  did  not  lead  the  plaintiff 
to  believe  that  the  acceptance  of  the  bill  sued 
upon  was  his  : — Held,  that  the  fact  of  the  defen- 
dant having  paid  the  bill  in  August,  1867,  did 
not  estop  him  from  denying  that  the  bill  declared 
on  was  accepted  by  him  or  with  his  authority, 
and  that  the  judge  was  not  bound  to  tell  the 
jury  that,  as  matter  of  law,  the  plaintiff  was  en- 
titled to  a  verdict.  Morris  v.  Bet  hell,  5  L.  R., 
C.  P.  47. 

Bestraining  Negotiation.] — ^Where  a  bill  has 
been  negotiat-ed  by  means  of  a  forgery  of  the 
name  of  the  payee  as  indorser,  a  court  of  equity 
will  restrain  even  a  bon4  fide  holder  of  the  bill 
from  suing  the  acceptor,  and  will  direct  the 
forged  instrument  to  be  delivered  up  to  be 
cancelled.    Esdaile  v.  La  Nauze^  1  Y.  &  C.  394. 

Rills  in  the  hands  of  foreign  indorsees,  for 
value,  were  accepted  in  England,  on  the  faith  of 
the  genuineness  of  a  bill  of  lading,  which  was 
presented  to  the  acceptor  with  the  bills  by  the 
indorsees,  but  which  ^terwards  proved  to  have 
been  forged  by  the  drawer.  The  indorsees  were 
unaffected  with  notice  of  the  forgery  when  they 
obtained  the  acceptances.  In  a  suit  in  equity 
by  the  acceptor  against  the  indorsees  for  de- 
livery up  of  the  bills,  and  an  injunction  against 
negotiating  or  proceeding  at  law  upon  them : — 
Held,  that  on  the  indorsees  undertaking  to  de- 
liver up  the  bills  in  the  event  of  the  judgment 
at  law  being  against  them  no  injunction  ought  to 
be  granted.  Thiedemunn  v.  Ooldschmidt,  1  De 
G.,  F.  &  J.  4  J  1  L.  T.  50 ;  8  W.  R.  14. 


4.  Equitable  Defences. 

Acoeptanee  on  behalf  of  Company — Personal 
Liability  of  Aooeptor.] — ^To  an  action  on  a  bill, 
the  court  allowed  a  defendant  to  plead,  by  way 
of  equitable  defence  (leaving  its  validity  to  be 
questioned  on  demurrer),  that  he  was  chairman 
of  a  company  completely  registered ;  that  the 
bill  was  drawn  for  the  company's  purposes,  and 
accepted  by  him  as  chairman  ;  that  in  order  to 
bind  the  company,  it  ought  to  have  been  ac- 
cepted by  another  director  also,  and  counter- 
signed by  the  secretary  ;  that  by  mistake  or 
accident  this  was  omitted  to  be  done,  and  that 
it  never  was  intended  that  he  should  be  bound 
personally.  Burgoyne  v,  Cottrell,  24  L.  J.,  Q.  R. 
28. 
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previous  indorser,  to  recover  the  amount  of  the 
bilL    Low  V.  Co^stake,  3  C.  &  P.  300. 

Partners.] — Where  indorsees  sued  the  drawer 
in  their  own  right,  and  it  appeared  that  the  bill 
had  been  indorsed  to  them  in  blank,  before  the 
death  of  one  of  the-  firm,  who  was  a  partner  with 
the  plaintiffs  as  bankers  f — Held,  that  the  action 
was  well  brought  without  their  describing  them- 
selves as  surviving  partners  in  the  declaration,  as 
they  were  not  bound  to  prove  the  partnership,  or 
that  the  bill  was  indorsed  or  delivered  to  them 
jointly  with  their  deceased  partner.  Secus,  if 
the  bill  had  been  specially  indorsed.  Attwood 
V.  Rctttenhury,  6  Moore,  579. 

Where  a  bill  was  indorsed  to  three  partners,  in 
respect  of  a  debt  due  from  the  drawer  and  in- 
dorser, and  was  accepted  by  the  defendant  at  the 
request  of  one  of  the  partners,  who  engaged  to 
provide  for  it  when  it  became  due  : — Held,  that 
the  assignees  of  both  could  not  recover  against 
the  acceptor,  although  the  one  partner  was  not 
privy  to  the  engagement  of  the  other.  Johnson 
V.  Peck,  3  Stark.  66. 

Executor.]— The  7  Will.  4  &  1  Vict.  c.  26,  s.  3, 
empowering  a  testator  to  bequeath  all  personal 
estate  which,  if  not  bequeathed,  would  devolve 
upon  his  executor,  does  not  enable  a  testator  to 
bequeath  a  note  made  to  him,  so  as  to  pass  the 
right  to  sue  in  respect  of  it.  Such  right  is  in  the 
executor.  Bhhop  v.  CurtU,  18  Q.  B.  878;  21 
L.  J.,  Q.  B.  391  ;  17  Jur.  23. 

Where  the  legatee  of  such  note  is  convicted  of 
felony,  the  forfeiture  caused  by  such  conviction 
does  not  divest  the  executor  of  his  right  to  sue, 
though  he  is  a  trustee  for  the  crown  in  respect  of 
the  proceeds  of  the  suit.    lb. 

Adding  Partiei.]— The  plaintiff  having  sued 
on  a  bill  of  which  tne  defendant  was  acceptor,  he 
stated  by  way  of  defence  that  the  bill  was  ac- 
cepted by  him  on  behalf  of  a  company  in  part- 
payment  of  a  ship  which  was  afterwards  trans- 
ferred to  the  company ;  that  the  defendant  was 
induced  to  accept  the  bill  by  the  fraud  of  the 
plaintiff  in  misrepresenting  the  seaworthiness  of 
the  ship,  and  that  the  defendant  and  the  company 
had  a  counter-claim  over  against  the  plaintiff  for 
the  fraud  and  misrepresentation.  On  an  appli- 
cation by  the  defendant  under  Ord.  XVI.  r.  13, 
to  add  the  company  as  a  defendant,  the  court  re- 
fused the  application,  holding  that  on  the  facts 
the  company  ought  not,  on  the  application  of  the 
defendant,  to  be  joined  as  a  co-defendant  under 
Ord.  XVL  r.  13.  Norru  v.  Beazley,  2  C.  P.  D.  80  ; 
46  L.  J.,  C.  P.  169  ;  36  L.  T.  845  ;  25  W.  R.  320. 

See  further  PHACTICE  (^Parties), 

Against  Partlei  ont  of  the  Jnriidiotion.] — A 
British  subject,  residing  at  Florence,  there  signed 
two  promissory  notes  and  sent  them  to  London, 
where  they  were  delivered  to  the  payee : — Held, 
that  the  '*  cause  of  action  "  arose  upon  the  deli- 
very of  the  notes,  and  therefore  he  could  be  sued 
upon  them.     Chapman  v.  Oottrell,  3  H.  &  C.  866. 

2.  At  what  Time  Action  can  bb  Brought. 

Not  till  Bay  aftor  Bill  beeomei  Bu6.]^It  is 
too  early  to  issue  a  writ  on  the  day  on  which  a 
bill  is  due  ;  it  is  sufficient  in  such  case  to  plead 
that  the  bill  was  not  due  at  the  time  of  com- 
mencing the  action.     V.'elU  v.  Giles,  2  Gale,  209. 


Againat  Brawer.]  —  An  action  cannot  be 
brought  against  the  drawer  till  notice  of  the 
refusal,  insolvency  or  absconding  of  the  acceptor, 
Dagglish  v.  Weatherhy,  2  W.  Bl.  647. 

If  a  bill  is  not  accepted,  an  action  will  lie 
upon  it  against  the  drawer  before  the  time  wlicn 
it  is  made  payable.  Milford  v.  Mayor ^  1  Dougl. 
65  ;  8,  P.,  Bidght  v.  Pnrrier,  Bull.  N.  P.  269  ; 
3  Burr.  1687. 

By  Indorieo  againit  Indorser.] — So,  an  action 
lies  by  indorsee  against  indorser  immediately  on 
the  non-acceptance  of  the  drawee,  though  the 
time  for  which  the  bill  was  drawn  has  not 
elapsed.  BollingaUs  v.  GUntter,  3  East,  481 ;  4 
Esp.  268. 

It  is  no  defence  to  an  action  against  an  in- 
dorser, that  it  was  commenced  before  a  reason- 
able time  had  elapsed  after  a  notice  of  the  dis- 
honour ;  the  only  remedy  the  defendant  has  is  to 
apply  to  the  court  to  stay  proceedings  on  pay- 
ment of  costs.  Siggers  v.  Leiois,  2  D.  P.  C.  681 ; 
1  C,  M.  &R.  370;  4  Tyr.  847. 

Brawer  against  Aoceptor.] — In  an  action  by 
drawer  against  acceptor  on  a  bill  for  the  freight 
of  a  chartered  ship,  which  the  drawer  agreed  to 
renew  for  three  months  if  the  charterer  did  not 
return  before  the  bill  was  due  : — Held,  that 
where  no  application  appeared  to  have  been 
made  for  such  renewal,  the  holder  might  sue 
before  the  expiration  of  the  three  months.  Gibbon 
V.  Scott  J  2  Stark.  286. 

When  a  previons  Action  has  been  brought.] — 
Where  a  note  purports  to  be  payable  on  demand, 
but  was  in,truth  given  to  secure  the  payment  of 
money  by  instalments,  the  payee  having  already 
brought  an  action  on  tlie  note,  and  taken  a  cog- 
novit for  the  instalments  due,  cannot  maintain  a 
second  action  for  default  in  payment  of  the  sub- 
sequent instalments.  Siddall  v.  Baiccliffe,  1 
M.  &  Rob.  263  ;  1  C.  &  M.  263  ;  3  Try.  441. 

The  holder  of  a  bill  having  sued  the  acceptor 
upon  it  at  maturity,  transferred  it  during  the 
pendency  of  the  action  without  consideration, 
aud  with  notice  of  the  pendency  of  the  former 
action,  and  thereupon  the  transferee  brought  an 
action  upon  the  bill  against  the  acceptor  : — Held, 
that  the  pendency  of  the  first  action  was  not  the 
subject  of  a  plea  in  bar  to  the  second  action,  but 
matter  only  for  an  application  for  the  eijuitable 
interference  of  the  court.  Dcuters  v.  Touvi^rnd, 
oB.ii  S.  613  ;  33  L.  J.,  Q.  B.  301  ;  10  Jur.,  N.  S. 
1072  ;  10  L.  T.  602  ;  12  W.  R.  1002. 

Statute  of  Limitations.  ]— L.,  in  1 846,  promised 
to  pay,  three  months  after  date,  to  B.  or  to  C, 
his  wife,  600/.  B.  died  in  1863,  leaving  C.  sur- 
viving. There  was  an  indorsement  on  the  note 
in  L.'s  handwriting  of  his  name  and  the  year 
1866.  C.  died  in  1868  :— Held,  tliat  it  was  not 
intended  to  make  a  new  note,  and  that  there  was 
a  sufficient  acknowledgment  to  exclude  the 
Statute  of  Limitations.  Bourdin  v.  Greenwood^ 
13  L.  R.,  Eq.  281 ;  41  L.  J.,  Ch.  73  ;  26  L.  T.  782  ; 
20  W.  R.  166. 

The  plaint'ifE  in  the  action  sued  on  a  promissory 
note  at  three  months,  dated  the  11th  March, 
1874  ;  the  note  was  therefore  prim4  facie  due  on 
the  14th  June  of  the  same  year.  The  14th  of 
June  was  a  Sunday.  The  writ  in  the  action  bore 
date  14th  June,  1880,  which  was  a  Monday.  It 
was  contended  thai  the  right  of  action  was 
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Goiut7  CoDTt] — A  plaintiff,  seeking 
IcsH  th&D  301.  on  a  bill,  was  refused  a 
out  ot  a  county  court  nndur  the  Summary  Pro- 
cedure on  Billa  ot  Eichange  Act,  on  the  ground 
that,  where  the  claim  was  for  less  than  202.,  the 
juriuttctioD  of  the  connty  court  was  taken  away 
by  19  &  20  Vict,  c  108.  s.  i  :— Held,  that  that 
section  did  not  take  away  any  juriGdiction  pos- 
sessed by  the  county  court  under  the  Bills  of 
Eichange  Act.  IColbroio  y.  Jvnm,  4  L.  R.,  C. 
14;  38  L.  J.,  C.  P.  22  i  19L.T.320;  17  W.  B. 
64. 

Lettiiig'  in  to  Dshnd.] — A  defendant  will  be 
allowed  tu  appearand  dcdcnd  where  there  Is  any 
defence  suggested,  either  in  law  or  in  fact,  which 


Es,  2. 

The  act  gives  to  n  jadj^  a  discretion  as  to  the 
ButBcicncy  of  affidavits  for  leave  ti)  appear ;  and 
it  is  doubtful  whether  the  court  has  any  original 
jorisdiction  ;  therefore,  where  the  jadge  has  con- 
sidered the  application,  and  deemed  the  affidavit 
to  be  insufficient,  the  court  will  not  do  more 
than  intimate  an  opinion.  Smith  v.  Dice,  6 
Jur.,  N.  S.  1016. 

To  entitle  a  defendant  served  with  a  writ 
under  the  Bills  of  Exchange  Act,  18S5,  to  leave 
to  appear  and  defend,  it  is  not  ucccssaty  that  he 
should  produce  an  affidavit  of  merits.  It  is 
enough  if  the  affidavit  discloses  any  defence, 
whether  legal  or  equitable.  CatfUa  v.  Darton, 
8  L.  a,  C.  P.  100  ;  42  L.  J.,  C.  P,  58. 

When  ou  an  application  upon  counter  affi- 
davilB  the  court  refused  to  reacind  an  order  for 
leave  to  appear  and  defend,  or  to  pay  into  court  the 
snm  indorsed  on  the  writ : — Held,  that  the  court 
wilt  notdecidc  between  conflicting  affidavits  as  to 
the  credibility  of  the  defence  set  up,  and  it  has 
no  power  to  compel  a  defendant  to  pay  into 
court  the  satu  indorsed.  FrfebotU  v,  Steeent,  30 
L.  J..  Ei.  1 ;  fi  Jur.,  N.  S.  1101  ;  3  L.  T.  673. 

Vi'heu  an  order  has  been  made  it  will  not  be 
rescinded  on  affidavits oontradictingthe  defence, 
and  ansvrered  by  affidavits  on  the  part  of  the 
defendant  raising  a  bon4  fide  conflict  of  testi- 
mony. Brultun  v.  Thomat,  1  F.  &  F,  377. 

In  an  action  commenced  by  a  writ  of  sum- 
mons under  the  Bills  of  Exchange  Act  of  1856, 
leave  to  appear  and  plead  will  be  given  when- 
ever there  is  an  apparently  real  defence,  and  the 
Gondition  of  bringing  the  money  into  court,  or 
finding  secarity,  will  only  be  imposed  where 
there  is  reason  to  doubt  its  bona  tides.  Aijra 
and  Moilerman't  Ifank  v.  LeigKton,  2  L.  R.,  Ex. 
66  ;  36  L.  J.,  Ex.  3i. 

It  leave  has  been  given  on  affidavits  shewing  a 
good  defence  us  between  the  original  parties  to 
the  bill,  and  stating  circumstances  which  raise 
the  inference  that  (he  plaintiff  is  not  a  holder 
for  value,  or  is  for  any  other  reason  liable  to  be 
oi>pOBed  by  thesame  defence, affidavits  in  answer 
will  be  received  to  contradict  that  inference,  and 
will,  if  clear  and  o^ent,  be  ground  for  resciuding 
tbe  leave.    lb. 

Amandmant  of  Affldarits.] — If  a  defen- 
dant obtains  leave  to  appear  and  defend  ou  an 
affidavit  which  appears,  opon  the  facts,  to  be 


the  court  will  neither  ooDstrue  such  an  affidavit 
strictly,  nor  try  the  case  on  counter  affidavits. 
EidaUe  v.  Bamtay,  10  W.  R.  20. 

— -  Order  obtained  hj  meant  nt  Frand.] — 
The  court  will  interfere  to  set  aside  the  order  it 
(ibtained  fraudulently.  Pollnck  v.  Turncock,  1 
H.  &  N.  741  ;  3  Jur.,  N.  S.  92. 

Payment  of  Xoner  into  Court  nndiT  Bills  of 
Ezohkn^  Aot  to  abidaths  Event. ]^ Money  paid 
into  court  under  the  Bills  of  Exchange  Act,  18l£ 
19  Vict,  c  67,  pursuant  to  a  judge's  order.  "  to 
abide  the  event "  of  an  action  then  pending, 
forma  no  part  of  the  debtor's  estate,  but  is  a 
security  to  the  creditor  for  the  payment  of  the 
amount  recoverable  in  the  action,  notwithstand- 
ing that  the  mattcis  in  dispute  in  the  action 
liave  been  referred,  and  bankruptcy  supervened 
l>efore  any  proeccdinp*  are  (aken  In  the  matter 
of  the  arbitration.  Tate,  i'j;  parte,  Keuvyirth. 
43  L.  J.,  Bk.  65 ;  29  L.  T.  849  ;  22  W.  K. 
Affirmed  on  appeal,  9  L.  R.,  Ch.  379  ;  43 
L.  J.,  Bk.  102  ;  30  L.  T.  020. 

4.  Whbn  Lost  ob  Desteoted. 

OenerAlly.] — A  payee  of  a  negotiable  bill,  who 

has  lost  the  instrument,  cannot,  on  its  coming 

0  maturity,  maintain,  without  its  production, 
>n  action  against  the  acceptor  for  the  amount. 
Hamuz  v.  Crowe,  1  Ex.  167  ;  16  L.  J.,  Ex.  280  ; 

1  Jur.  T15. 

Even  although  the  holder  offers  an  indemnity. 
naniard  T.  Itobiiuoa,  7  B.  &  C.  90;  R.  &  M. 
404.  n. 

The  loss  of  a  negotiable  bill  given  on  account 
of  a  debt  is  an  answer  as  well  to  an,  action  for 
the  debt,  as  to  an  action  on  the  bill.  Crinee  v. 
Clay  (in  tnw),  9  Ex.  604  ;  23  L.  J.,  Ex.  150 ; 
18  Jur.  654— Ex.  Ch. 

But  a  maker  of  a  note  not  negotiable  cannot 
refuse  to  pay  it  when  due,  on  the  ground  that 
the  payee  has  it  nut  in  bis  possession  or  power, 
and  cannot  produce  it  in  onlcr  to  deliver  it  up  to 
the  maker  on  payment.  Wain  v.  Bailey,  10  A. 
k  K.  616  ;  2  P.  &  D.  S07. 

Courts  of  equity  have  never  acquired  juris- 
diction to  give  relief  on  account  of  the  dc- 
of  a  bill  of  exchange ;  but  there  is  a 
Icte  remedy  in  such  cases  at  law.  Wriijlit 
<rd  ilaidttane,  1  Kay  k  J.  701  ;  24  L.  J., 
23  ;  1  Jur.,  N.  a  1013.  S.  P.,  Edge  v. 
Jl«m/ord,  31  Beav.  247 ;  31  h.  J.,  Ch.  805 ;  9 
Jur.,  N.  8.  8 ;  7  L.  T.  88  ;  10  W.  B.  812. 

Sning-  in  roipect  of  the  Conetdomtlon  for.] — 
Where  an  unindorsed  bill  has  been  lost  by  the 
drawer,  he  may  recover  against  the  acceptor,  in 
respc'ct  of  consideration.  Jtvlt  v.  Wation,  12 
Hoore,  SIO ;  4  Bing.  273. 

On  the  sale  of  goods,  the  purchaser  agreed  to 
accept  bills  for  the  price,  and  to  pay  the  sums  of 
money  for  wliich  the  bills  should  be  given  when 
the  bills  became  due.  One  of  the  bills  having 
been  afterwaids  destroyed  by  the  purchaser,  in 
the  hands  of  a  person  to  whom  it  had  been  in- 
dorsed as  trustoe  tor  the  vendor: — Held,  that  no 
action  could  be  maintained  by  the  vendor  on  tbe 
promise  to  pay  the  money  when  the  bills  should 
become  due.  Jtngbluth  v.  Way,  I  H,  &  N.  71  : 
26  L.  J.  Ex.  257. 
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A  cheque  given  for  stock  sold  was  lost  by  the 
vendor  in  going  home  ;  the  purchaser  was  imme- 
diately informed  of  this  fact,  but  refused  to  pay 
without  an  indemnity.  Four  months  after,  the 
bankers  on  whom  the  cheque  was  drawn,  stopped 
payment  with  sufficient  money  of  the  draper's 
in  their  hands  to  answer  it : — Held,  that  under 
these  circumstances  an  action  would  not  lie  for 
the  price  of  the  stock.  Beran  v.  Hili,  2  Camp.  381. 

In  an  action  for  goods  sold,  the  defence  relied 
on  a  lost  bill  of  exchange  given  by  the  defen- 
dant on  account  of  the  causes  of  action.  The 
court  allowed  the  plaint  to  be  amended  by  ad- 
ding a  count  on  the  bill  of  exchange.  Niuh  v. 
MackeUf  5  Ir.  B.,  G.  L.  51. 

Promise  to  Pay  after  Loss.] — An  express 
promise  to  pay  the  contents  of  a  lost  bill,  if 
given  without  some  new  consideration,  is  void. 
BavUt  V.  Dodd,  4  Taunt.  602 ;  S.  (7.,1  Wils;Ex.llO. 

An  averment  that  the  defendant  was  indebted 
on  a  bill,  and  that  the  plaintiff,  having  lost  the 
bill,  had  at  l^s  request  given  him  a  bond  ac- 
knowledging payment,  and  conditioned  to  in- 
demnify him  against  the  bill,  states  a  good 
consideration  for  a  promise  by  the  defendant 
to  pay  the  contents  of  the  bill.  Williamson  v. 
Clements,  1  Taunt.  623. 

Indemnity  for.] — A  plea  of  a  bill  given  for 
and  on  account  of  the  claim,  and  lost,  was 
struck  out  on  an  indemnity  being  gfiven  by  the 
plaintiff  to  the  defendant.  liiTigrose  v.  Blizardy 
2  F.  &  F.  375. 

Where  an  action  is  brought  on  a  bill,  which 
is  alleged  to  have  been  lost,  a  judge  has  no 
power  to  order  a  stay  of  proceedings  until  an  in- 
demnity is  given,  the  defendant  undertaking  to 
pay  debt  and  costs.  Aran^nrcn  v.  Scholfield^  1 
H.  &  N.  494. 

When  a  party  brings  an  action  on  a  lost  bill 
against  the  acceptor  without  first  offering  to 
give  him  an  indemnity  against  the  claims  of 
other  persons  on  the  biU,  the  court  or  a  judge,  in 
the  exercise  of  discretion,  will  make  an  order 
under  the  Common  Law  Procedure  Act,  1854,  s. 
87,  that  the  loss  of  the  bill  shall  not  be  set  up  as 
a  defence,  only  on  the  terms  that  the  plaintiff  pay 
the  defendant  his  costs  of  the  action  up  to  that 
time  as  well  as  give  a  proper  indemnity  against 
such  claims.  King  v.  Ziwmermann^  6  L.  R., 
C.  P.  466 ;  40  L.  tf.,  C.  P.  278 ;  24  L.  T.  623  ; 
19  W.  R.  1009. 

Secondary  Evidence  as  to.]  —  Upon  non  ac- 
ceptavit, the  plaintiff  having  proved  that  the 
bill  was  destroyed  : — Held,  that  secondary  evi- 
dence of  its  contents  was  admissible.  Blachie 
V.  Pidding,  6  C.  B.  196. 

Upon  an  issue  that  the  defendant  did  not 
make  the  note  declared  on,  it  appearing  that  the 
note  is  lost,  secondary  evidence  may  be  given  of 
its  contents  ;  and  this  whether  the  note  be  ne- 
gotiable or  not.  Chamley  v.  Grundy ,  14  C.  B. 
608  ;  2  C.  L.  R.  822  ;  23  L.  J.,  C.  P.  121  ;  18 
Jur.  663. 

A  plea  that  the  note  had  been  destroyed,  pur- 
suant to  an  agreement  between  the  maker  and 
the  plaintiff's  testator  to  whom  it  was  given, 
cannot,  by  rejecting  the  allegation  as  to  the 
agreement,  be  treated  as  a  plea  setting  up  the 
loss  of  the  note.    H. 

CoBU,]^Seejpost,  XIV.,  5. 


6.  Amount  Recovebable. 
a.  Interest. 

How  Payable.]  —  In  an  action  against  the 
drawer  of  a  foreign  bill  dishonoured  here  for 
non-acceptance,  where  the  plaintiff  is  allowed  a 
per-centage  in  the  name  of  damages,  he  is 
only  entitled  to  interest  from  the  day  the  bill 
ought  to  have  been  paid.  GafUt  v.  Mackenzief 
3  Camp.  51. 

But  where  there  is  no  allowance  for  damages, 
the  plaintiff  is  entitled  to  interest  from  the  day 
the  bill  was  dishonoured  for  non-acceptance. 
Harrison  v.  Bickson,  3  Camp.  52,  n. 

When  a  bill  is  made  payable  with  interest,  it 
is  to  be  calculated  from  the  date.  Boman  v. 
Bibderiy  R.  &  M.  381  ;  8.  P.,  Kennrrley  v.  Kask, 
1  Stark.  452. 

A  bill  or  note  payable  on  a  day  certain  carries 
interest  from  that  day,  unless  the  non-payment 
has  been  occasioned  by  the  negligence  of  the 
holder.  Laing  v.  St  (me,  2  M.  &  R.  561  ;  S,  P., 
Upton  V.  Ferrers  QLord),  5  Ves.  801. 

The  drawer  of  a  bill  which  is  dishonoured  by 
the  acceptor  is  not  liable  to  pay  interest  for  the 
time  which  elapses  between  the  day  whereon  the 
bill  becomes  due,' and  the  day  when  the  drawer 
receives  notice  of  the  dishonour.  Walker  t. 
Barnes,  5  Taunt.  240  : 1  Marsh.  36. 

A  note  in  this  form,  "  I  promise  for  myself  and 
my  executors  to  pay  A.  (or  her  executors),  one 
year  after  my  death,  300Z.,  with  l<»al  interest,*' 
bears  interest  from  its  date.  Boffey  v.  Green- 
well,  10  A.  &  E.  222  ;  2  P.  &  D.  365. 

In  an  action  against  a  drawer  of  a  bill  not 
bearing  interest,  which  has  been  dishonoured  by 
non-acceptance,  if  the  jury  finds  the  plaintiff  en- 
titled to  interest  by  way  of  damages,  the  measure 
of  damages  is  the  rate  of  interest  at  the  place 
where  the  bill  was  drawn.  Giles  v.  From&nt,  9 
Ex.  25  ;  22  L.  J.,  Ex.  820  ;  17  Jur.  302. 

Note  on  Demand.] — In  an  action  on  a  note 
payable  on  demand,  the  jury  cannot  give  in- 
terest, except  from  the  time  a  demand  of  payment 
is  made.  The  issuing  of  a  writ  of  summons  is  a 
sufficient  demand.  Pieree  v.  Fothergill,  2  Bing. 
N.  C.  167  ;  2  Scott,  334  ;  1  Hodges,  251. 

Interest  is  not  allowable  on  the  notes  of  a 
banking  company  where  the  notes  are  payable 
on  demand,  and  no  demand  for  payment  has 
been  made  before  the  company  is  ordered  to  be 
wound  up,  Herefordshire  Banking  Company, 
In  re,  4  L.  R.,  Eq.  250  ;  36  L.  J.,  Ch.  806. 

Bill  mnet  be  prodneed.] — Interest  is  not  re- 
coverable on  a  bill  of  exchange  unless  it  is  pro- 
duced.    Frver  v.  Broum,  R.  &  M.  145. 

In  an  action  by  indorsee  against  acceptor,  he 
pleaded  by  way  of  confession  and  avoidance, 
but  failed  to  establish  the  matter  of  avoidance  : 
— Held,  that  he  could  not  recover  interest  upon 
the  bill  from  the  date  of  its  maturity,  without 
producing  it.  Hutton  v.  Ward,  15  Q.  B.  26  ; 
19  L.  J.,  Q.  B.  293  ;  14  Jur.  372. 

Benewed  Bill.]--Plaintiff  held  a  bill  drawn 
by  defendant;  wnen  it  became  due  in  March, 
the  defendant  asked  for  time,  and  in  June  the 
acceptor  gave  plaintiff  another  biU  for  the  same 
sum,  plaintiff  telling  him  at  the  same  time  that 
something  was  due  for  interest,  and  continuing 
to  hold  the  first  bill ;  the  second  bill  was  paid 
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after  it  became  due  : — Held,  that  the  plaintiff 
was  entitled  to  sue  the  drawer  of  the  first  bill, 
as  well  as  the  acceptor,  for  the  interest  due 
upon  it.  Lumley  v.  Hudson,  4  Bing.  N.  C.  15 ; 
5  Scott,  238. 

Where  a  bill  (afterwards  paid)  has  been 
given  to  the  holder  of  a  former  bill,  some  time 
after  the  latter  became  due,  for  the  amount  of 
the  principal  only,  an  action  may  be  maintained 
on  the  first  bill  for  the  amount  of  interest  pre- 
viously due  thereon.  Lumley  v.  Musgrovej  6 
Scott,  230  ;  4  Bing.  N.  C.  9  j  3  Hodges,  247  ;  1 
Jur.  799. 

Bill  payable  by  Instalment!.] — Where  a  note 
is  payable  by  instalments,  and,  on  failure  of 
payment  of  any  instalment,  the  whole  is  to  be- 
come due,  the  interest  is  to  be  calculated  on 
the  whole  sum  remaining  unpaid  on  default  of 
any  instalment,  and  not  on  the  respective  in- 
stalments at  the  respective  times  when  they 
would  become  payable.  Blake  v.  Lawrence,  4 
Ksp.  148. 

After  tender  of  Amonnt]— The  maker  of  a 
note  paid  money  into  the  hands  of  an  agent  to 
retire  it ;  the  agent  tendered  the  money  to  the 
holder  of  the  note,  on  condition  of  having  it  de- 
livered up  ;  the  note  being  mislaid,  this  condition 
was  not  complied  with ;  and  the  agent  after- 
wards became  bankrupt  with  the  money  in  his 
hands  : — Held,  that  the  maker  was  still  respon- 
sible on  the  note,  but  that  interest  was  not  re- 
coverable after  the  time  of  the  tender.  DerU  v. 
Dunn,  3  Camp.  296. 

Bill  Purchased  by  Agent  upon  Death  of  Prin- 
eipaL] — ^Where  an  agent,  having  money  in  his 
hands  belonging  to  his  principal,  purchased  bills, 
which  he  indorsed  specially  to  the  latter,  who  at 
the  time  of  the  indorsement  was  dead,  but  the 
agent  did  not  know  it : — Held,  that  the  adminis- 
trator of  the  principal  was  only  entitled  to 
recover  interest  on  bills  accepted  after  the  death 
of  the  intestate,  from  the  time  of  the  demand  of 
payment  made  by  the  administrator,  and  not 
from  the  time  the  bills  became  due.  Murray  v. 
Jkut  India  Company,  5  B.  &  A.  204. 

Bankmptoy.] — Interest  accruing  before  the  act 
of  bankruptcy  cannot  be  added  to  the  principal 
snm  due  on  a  bill,  so  as  to  constitute  a  good 
petitioning  creditor's  debt,  unless  interest  is 
specially  made  payable  on  the  face  of  the  bill. 
Cameran  v.  &mith,  2  B.  &  A.  305 

Billettes  iisned  by  Foreign  Ooyemment.] — 
The  defendant  being  under  agreement  to  pay 
the  plaintiff  the  value  of  certain  billettes  issued 
"by  tie  Peruvian  government,  on  a  remonstrance 
l^y  the  British  government,  as  a  compensation 
for  injury  done  to  the  plaintiff  : — Held,  that  the 
prothonotary  was  to  estimate  the  value,  as  the 
value  of  a  bill  of  exchange  for  the  same  number 
of  dollars  on  a  house  of  respectability  at  Lima, 
although  the  billettes  were  at  a  groat  discount. 
Delegal  v.  NayUyr,  5  M.  &  P.  443  ;  7  Bing.  460. 

Acceptance  Abroad — ^Defanlt  in  England.] — 
A  bill  was  dravtrn  and  accepted  in  Paris,  pay- 
able in  England.  The  drawer  and  acceptor  were 
living  in  Paris.  No  rate  of  interest  was  expressed 
to  be   payable   on  the  bill : — Held,  that  the 


default  Ixiiug  made  in  England,  interest  was  pay- 
able according  to  the  English  and  not  the  French 
law.  Cooper  v.  Waldegrave  (^EarV),  2  Beav. 
282. 

Forms  part  of  Debt.] — ^Action  upon  a  note,  for 
40/.  payable  on  demand,  with  interest.  Plea,  as 
to  the  debt,  that  the  defendant  paid  1507.  in  satis- 
faction of  the  debt,  and  of  all  damages  : — Held, 
that  the  interest  was  part  of  the  debt,  and  not 
damages  merely,  and  that  it  was  recoverable  as 
such  upon  the  pleadings.  Hudson  v.  Faiocett,  7 
M.  k  G.  348  ;  2  D.  &  L.  81  ;  8  Scott,  N.  R.  32  ; 
13  L.  J.,  C.  P.  141. 

Who  Liable  for.] — A  party  guaranteeing  the 
acceptance  and  payment  of  a  bill  guarantees  the 
payment  of  the  interest  as  well  as  the  principal. 
Ackermann  v.  Ehrensperger,  16  M.  &  W.  99  ;  16 
Ij.  J.,  Ex.  3. 

Where  a  bill  is  drawn  for  a  given  sum,  with 
interest  at  ten  per  cent,  per  annum,  the  drawer, 
on  the  default  of  the  acceptor,  is  liable  for  inte- 
rest at  ten  per  cent.,  after  the  maturity  of  the 
bill,  and  notice  of  dishonour.  Keene  v.  Keene, 
3  C.  B.,  N.  S.  144  ;  27  L.  J.,  C.  B.  88. 

Amount  of.] — If  a  note  is  payable,  with  inte- 
rest at  the  rate  of  six  per  cent,  per  annum  twelve 
months  after  date,  the  judge  will  advise  the  jury, 
in  allowing  interest  up  to  the  time  of  signing 
judgment,  to  allow  it  at  the  rate  of  five  per  cent, 
only.     Ward  v.  Morrison,  Car.  &  M.  136. 


b.  Be-ezchange. 

When  Holder  entitled  to.] — An  acceptor  of  a 
foreign  bill  is  not  liable  for  re-exchange,  nor  for 
more  than  the  principal,  together  with  interest, 
according  to  the  legal  rate  of  interest  where  the 
bill  is  payable.  WooUey  v.  Crawford,  2  Camp. 
445. 

Upon  a  motion  to  refer  it  to  the  master  to  com- 
pute principal,  interest  and  costs  upon  a  bill 
drawn  in  Scotland  upon  and  accepted  by  the 
defendant  in  England,  the  court  would  not 
direct  the  master  to  allow  re-exchange.  Napier 
V.  Schneider,  12  East,  420.  And  see  Goldsmid 
V.  Tate,  2  B.A  P.  55. 

A.  deposited  money  at  the  banking-house  of  B. 
in  Paris,  for  which  B.  gave  him  his  note  "  pay- 
able in  Paris,  or  at  the  choice  of  the  bearer  at 
the  Union  Bank  in  Dover,  or  at  my  usual  resi- 
dence in  London,  according  to  the  course  of  ex- 
change upon  Paris  ;  '*  after  this  note  was  given, 
the  direct  course  of  exchange  between  London 
and  Paris  ceased  altogether,  having  been,  pre- 
viously to  its  total  cessation,  extremely  low  ;  the 
note  was  at  a  subsequent  period  presented  for 
acceptance  and  payment  at  the  residence  of  B. 
in  London,  at  which  time  there  was  a  circuitous 
course  of  exchange  upon  Paris  by  way  of  Ham- 
burgh : — Held,  that  A.  was  entitled  to  recover 
upon  the  note,  according  to  such  circuitous  course 
of  exchange  upon  Paris  at  the  time  when  the 
note  was  presented.  Pollard  v.  Herries,  3  B.  & 
P.  335. 

A.,  in  England,  drew  a  bill  on  B.  in  a  foreign 
country,  which,  after  having  been  negotiated 
through  another  foreign  country,  was  presented 
to  B.,  who  refused  to  pay  it  on  account  of  the 
law  of  the  country  in  which  he  resided  having 
prohibited  such  payment : — Held,  that  the  drawer 
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was  liable  for  the  wbole  amonnt  of  the  rerez- 
change  between  the  different  countries.  MellUh 
V,  Simem,  2  H.  Bl.  378. 

A  Yerdict  having  passed  for  the  defendant,  in 
an  action  to  recover  the  amount  of  the  re-exchange 
upon  the  dishonour  of  a  bill  drawn  in  London 
on  Lisbon,  upon  evidence  that  the  enemy  was  in 
possession  of  Portugal  when  the  bill  became  due, 
and  Lisbon  was  then  blockaded  by  a  British  squa- 
dron, and  there  was  in  fact  no  direct  exchange 
between  Lisbon  and  London,  though  bills  had  in 
some  instances  been  negotiated  between  them 
through  Hamburgh  and  America  about  that 
period  ;  the  court  refused  to  grant  a  new  trial, 
on  the  presumption  that  the  jury  had  founded 
their  verdict  upon  the  fact  that  no  re-exchange 
was  proved  to  their  satisfaction  to  have  existed 
between  Lisbon  and  London  at  the  time ;  the 
question  having  been  properly  left  to  them,  to 
allow  damages  in  the  name  of  re-exchange,  if 
the  plaintiff,  who  had  indorsed  the  dishonoured 
bill  to  the  holder,  had  either  paid  or  was  liable 
to  pay  re-exchange  ;  and,  saving  the  question  of 
law,  whether  any  exchange  or  re-exchange  could 
be  allowed  between  this  and  an  enemy's  country. 
De  Taitet  v.  Baring,  11  East,  265 ;  2  Camp. 
65. 

Where  a  bill  drawn  and  indorsed  in  England 
and  payable  abroad  is  dishonoured  by  the 
acceptor's  non-payment,  the  holder  is  entitled  as 
against  the  drawer  to  the  amount  of  the  re-ex- 
change, that  is,  the  value  at  the  rate  of  exchange 
on  the  day  of  the  dishonour,  of  the  sum  ex- 
pressed on  the  face  of  the  bill  in  the  currency  of 
the  place  where  it  is  payable,  with  interest  and 
expenses.  &ase  v.  Pompe^  8  C.  B.,  N.  S.  538 ; 
30  L.  J.,  C.  P.  75  ;  7  Jur.,  N.  S.  166 ;  9  W.  B. 
15. 

In  an  action  against  the  drawer  of  a  bill  so 
drawn,  accepted  and  dishonoured,  evidence  is  not 
admissible  to  prove  a  usage  among  merchants 
here  to  entitle  the  holder  at  his  option  to  demand 
from  the  drawer  the  amount  of  the  re-exchange, 
or  the  sum  which  he  gave  him  for  the  purchase 
of  the  bill,  this  being  a  nsagd  which  in  terms 
contradicts  the  written  instrument.     2h 


o.   Costs  and  Bxpenses. 

What  are  Neoeisary.]— -The  holder  of  two  bills 
of  exchange,  upon  which  the  same  parties  were 
liable,  issued  two  writs  under  18  &  19  Vict.  c.  67, 
and  signed  judgment  for  default  of  appearance. 
Leave  was  af terv\'ards  given  to  defend  the  actions 
in  respect  of  the  bills  upon  payment  of  the  costs 
of  the  judgments  : — Held,  that  the  plaintiff  ought 
not  to  have  issued  two  writs,  and  was  entitled 
only  to  those  costs  which  would  have  been 
allowed  if  he  had  issued  one  writ.  Jackson  v. 
Ih-eefftan,  26  L.  T.  584  ;  20  W.  R.  683. 

The  holders  of  a  bill  sued  the  acceptor  and 
drawer  concurrently.  The  acceptor  paid,  and 
without  any  demand  for  the  costs  of  the  writ  of 
summons,  they  served  the  drawer  with  declara- 
tion. He  pleaded  payment  before  action,  and 
the  judge  at  the  trial,  considering  their  conduct 
improper,  entered  a  nominal  verdict,  and  refused 
to  certify  : — Held,  that  they  had  a  right  to  go 
on  until  payment  of  costs  by  the  drawer,  and 
that  the  judge  had  no  power  to  enter  a  nominal 
verdict  upon  this  plea.  London  and  Suburban 
Bank  V.  Walkinshaw,  25  L.  T.  704. 

On  Higher  Seale.] — In  an  action  on  a  bill  of 


exchange  properly  brought  in  the  Chancery 
Division,  costs  may  be  allowed  on  the  higher 
scale  under  Ord.  "VJ.  rr,  2,  3.  Pociey  v.  Driver^ 
5Ch.  D.  458. 

Buing  in  Wrong  Conrt] — ^A  plaintiff  suing  in 
a  superior  court  instead  of  the  sheriff's  court,  on 
a  lost  bank  note  for  less  than  202.,  cannot  recover 
his  costs.  Noble  v.  Bank  of  England,  2  H.  &  C. 
355  ;  33  L.  J.,  Ex.  81 ;  9  Jur.,  N.  S.  778  ;  8  L.  T. 
733;  11  W.  R.  916. 

A  plaintiff  who  recovers  judgment  by  default 
under  18  &  19  Vict.  c.  67,  for  a  sum  not  more 
than  20/.,  in  an  action  on  a  bill,  which  he  might 
have  brought  in  tlie  London  Small  Debts  Court, 
is  entitled  to  his  costs.  Healey  v.  Johns,  8 
Bl.  &  Bl.  946  ;  27  L.  J.,  Q.  B.  183  ;  4  Jur.,  N,  S, 
508. 

But  a  plaintiff  who  commences  an  action  under 
18  &  19  Vict.  c.  67,  for  a  cause  within  the  juris- 
diction of  the  London  Small  Debts  Court,  and 
after  the  defendant  has  obtained  leave  to  plead, 
recovers  an  amount  not  more  than  501.,  is  de- 
prived of  his  costs  by  the  London  (City)  Small 
Debts  Extension  Act,  1 852.  Harris  y.  Swinbnm^ 
6  B.  &  S.  370  ;  33  L.  J.,  Q.  B.  313  ;  10  Jur.,  N.  8. 
1234  ;  12  W.  R.  978. 

Noting  and  Ineidental.] — Expenses  of  noting 
and  postage  incurred  on  the  return  of  an  inland 
bill  are  not  recoverable  by  the  holder,  unless 
specially  laid  as  damages,  and  proved  acoord- 
ingly.  Kendrick  v.  Lomax,  2  Tjr,  438  ;  2  C.  & 
J.  405. 

Where  a  bill  indorsed  over  is  not  duly  paid,  the 
indorsee  may  charge  the  indorserwith  interest, 
exchange  and  other  incidental  expenses  beyond 
the  amount  of  hi.  per  cent.,  if  such  charges  are 
reasonable  and  warranted  by  usage.  Attriol  v. 
Thomas,  2  T.  B.  52. 

Aeeording  to  Law  of  Foreign  Country.] — There 
being  a  law  in  Pennsylvania,  that  bills  drawn  or 
indorsed  there  on  persons  in  England,  and  pro- 
tested, should  be  paid  to  the  holder,  with  20/. 
per  cent,  for  damage  ;  bills  drawn  on  a  merchant 
in  England  were  accepted  by  him  :  he  becoming 
bankrupt  before  they  were  due,  they  were  pro- 
tested for  non-payment ;  the  drawer,  having 
paid  the  money  due  on  the  bills  and  the  20/.  per 
cent,  to  the  holder,  was  permitted  to  prove  both 
under  the  commission.  Frajufis  v.  Rucker,  Amb. 
672.    • 

A  drawer  in  Louisiana  of  bills  upon  acceptors 
in  London,  is  entitled  to  prove  under  a  deed  of 
arrangement  executed  by  the  latter,  upon  their 
becoming  insolvent,  to  their  creditors,  not  only 
for  the  amount  of  the  bills,  but  also  for  10/.  per 
cent,  upon  that  amount  in  lieu  of  re-exchange, 
which,  by  the  law  of  Louisiana,  he  had  b^n 
obliged  to  pay  to  the  holders  of  the  bills,  on  their 
return  dishonoured  and  protested  for  non-pay- 
ment in  Louisiana.  Walker  v.  Hamilton,  1  De 
G.,  F.  &  J.  602. 

A  fixed  law  at  a  foreign  place  of  drawing,  as 
to  damages  and  interest  for  non-payment  of  a 
bill,  binds  the  drawer  as  part  of  his  contract. 
State  Insurance  Cmnpany,  In  re,  32  L.  J.,  Ch. 
300  ;  9  Jur.,  N.  S.  298. 

Who  Liable  for.] — An  indorser  of  a  bill  having 
had  an  action  brought  against  him  by  the  in- 
dorseej  is  not  entitled   to   recover  from   the 
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acceptor   the    costs  incurred    in   such    action. 
Dawson  y.  Morgan,  9  B.  &  C.  618. 

An  accommoilation  acceptor,  who  takes  the  bill 
up  and  pays  it  to  a  bon&  nde  holder  after  action 
brought  by  him,  cannot  recover  the  costs  of  such 
action  against  the  parties  liable  to  him  for  the 
sum  paid  on  the  bill.  Roaoh  y.  Thompson,  M.  & 
M.  487. 


6.  Staying  Phoceedinos. 

When.] — The  payee  of  a  note  haying  paid  the 
amount  to  the  indorsee,  on  default  of  the  maker, 
sued  the  latter  in  the  name  of  the  indorsee,  but 
without  any  authority  from  him,  and  obtained  a 
verdict.  The  maker  having  paid  the  debt,  the 
court,  upon  his  application,  stayed  the  proceed- 
ings, without  costs  on  either  side,  and  each  party 
bearing  his  own  costs  of  the  rule.  Coleman  y. 
Biedman,  7  C.  B.  871  ;  7  D.  &  L.  121. 

Stay  of  Proceedings— Befenere  o£]  —  Two 
actions  having  been  brought  upon  a  bill,  one 
against  the  drawer,  and  the  otner  against  the 
acceptor,  the  drawer  obtained  an  order  for  a  stay 
of  proceedings  on  payment  of  debt,  interest  and 
costs  : — Held,  that  the  payment  under  the  order 
could  not  be  pleaded  in  bar  of  the  further  main- 
tenance of  the  second  action,  as  a  payment  in 
satisfaction  or  discharge  of  the  action,  against 
the  acceptor,  or  relied  on  as  a  ground  for  reduc- 
tion of  damages.  Randall  v.  Moon,  12  C.  B.  261 ; 
21  L.  J.,  C.  P.  226. 

In  an  action  by  indorsee  against  indorser  it  is 
no  defence  that  the  plaintiff,  before  action,  had 
consented  to  a  judge's  order  in  an  action  against 
the  drawer,  that,  upon  payment  of  the  debt  and 
costs  within  one  month,  all  further  proceedings 
should  be  stayed,  and  that,  unless  such  payment 
were  so  made,  the  plaintiff  should  be  at  liberty 
to  sign  final  judgment,  although  the  plea  also 
states  that  the  plaintiff  could  have  obtained  such 
judgment  before  the  expiration  of  the  month, 
inasmuch  as  such  order  did  not  amount  to  an 
absolute  stay  of  proceedings.  Michael  v.  Myers, 
6  M.  &  G.  702  ;  1  D.  &  L.  792 ;  7  Scott,  N.  R. 
444  ;  13  L.  J.,  C.  P.  14  ;  7  Jur.  1156. 

It  is  no  defence  to  an  action  against  the 
drawer,  that  the  proceedings  in  an  action 
against  the  acceptor  had  (without  his  consent) 
been  stayed  at  an  early  stage  by  a  judge's  order 
to  pay  debt  and  costs  in  three  weeks,  otherwise 
jndgment.  Ke^inard  v.  Knott,  5  Scott,  N.  R. 
247  ;  4  M.  &  G.  474. 

Sight  to  Bill  on.]— A  plaintiff  sued  a  de- 
fendant on  a  bill,  and  at  the  same  time  pro- 
ceeded by  summons  in  bankruptcy,  under  12  & 
1 3  Vict.  c.  106,  s.  78.  The  action  having  been 
stayed,  on  payment  of  debt  and  costs : — Held, 
that  the  plaintiff  had  no  right  to  keep  the  bill 
until  the  costs  in  bankruptcy  were  paid.  Comes 
V.  Taylor,  10  Ex.  441  ;  18  Jur.  963. 

In  Sqnity.] — Where  an  action  has  been 
commenced  by  an  indorsee  of  a  note  against  the 
maker,  which  is  impeached  on  the  ground  of 
fraud,  and  a  distinct  allegation  that  such  note 
was  not  to  be  negotiated,  but  to  be  an  item  in 
the  further  settling  of  accounts  between  the 
parties ;  and  also  that  the  indorsee  received  such 
note  with  notice  of  the  terms  on  which  it  was 
given ;  the  court  will  restrain  the  indorsee  and 
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his  alleged  agent  from  issuing  teecution  on  any 
judgment  he  may  obtain  in  such  action  until 
answer  or  further  order.  Bainhridge  v.  Heming- 
way, 12  L.  T.  74. 

A.,  a  shareholder  in  a  company,  having  held 
500  shares,  and  as  he  alleged  forfeited  490, 
brought  an  action  against  the  company  for  ser- 
vices for  a  g^ven  sum.  The  company  pleaded, 
but  did  not  plead  any,  set-off,  and  afterwards 
withdrew  the  pleas.  A.  entered  up  judgment, 
and  issued  execution  against  B., '  one  of  the 
directors,  who  obtained  time  on  giving  a  note. 
He  alleged  that  at  the  time  he  gave  it  he  did  not 
know  that  A.  was  a  shareholder  or  had  forfeited 
shares,  and  he  alleged  that  A.  was  indebted  on 
his  500  shares  in  more  than  the  sum  claimed ; 
but  he  had  signed  a  return  under  7  &  8  Vict.  c. 
110,  stating  tliat  A.  had  held  500  shares,  but  had 
forfeited  490  : — Held,  that  he  had  no  equity  to 
restrain  an  action  by  A.  on  the  note.  Hammond 
V.  Ward,  3  Drew.  103. 

Where  a  bill  given  for  the  price  of  a  guaran- 
teed article,  which  turned  out  to  be  worthless, 
was  negotiated  by  the  seller  before  notice  of  the 
failure  of  consideration,  a  court  of  equity  refused 
to  set  aside  the  purchase,  and  order  the  bill, 
though  not  due,  to  be  retired  by  him  on  behalf 
of  the  purchaser,  coming  for  relief  after  notice 
that  the  bill  had  been  parted  with,  his  remedy 
being  at  law.  Jackson  v.  Shanks,  12  Jur.,  N.  S. 
917  ;  15  W.  R.  55. 

7.  Fob  Oonsideration  under  Monet 

Counts. 

Oenerally.] — If  a  declaration  on  a  bill,  by 
drawer  against  acceptor,  contains  also  the  com- 
mon counts,  the  plaintiff  will  be  entitled  to  enter 
the  verdict  on  such  of  those  counts  as  apply  to 
the  consideration  of  the  bill,  as  well  as  on  the 
count  upon  the  bill,  provided  the  consideration 
of  the  bill  is  stated  in  the  particulars  of  de- 
mand ;  and  the  plaintiff  will,  after  he  has  closed 
his  case,  be  allowed  to  call  a  witness,  and  prove 
the  consideration,  to  prevent  these  issues  being 
found  for  the.  defendant.    Byder  v.  Ellis,  8  C. 

6  P.  357. 

Where  a  bill  is  given  in  payment  for  goods 
which,  upon  presentment  to  the  drawee,  is  re- 
fused acceptance : — Held,  that  the  holder  having 
declared  against  the  drawer  on  the  bill,  and 
joined  counts  for  goods  sold,  may  treat  such  bill 
as  a  nullity,  and  recover  his  demand  on  the 
latter  count,  although  the  credit  on  the  bill  is 
not  expired.     Hickling  v.  Uardey,  1  Moore,  61  ; 

7  Taunt.  312. 

A  bill  payable  to  a  fictitious  person  or  order 
is  completely  void ;  but  if  money  paid  by  the 
holder  as  a  consideration  for  the  indorsement 
finds  its  way  to  the  acceptor,  it  may  be  recovered 
as  money  had  and  received.  Bennett  v.  Farnell, 
1  Camp.  130. 

A  declaration  alleged  that  the  defendant  made 
his  bill  of  exchange,  and  directed  the  same  to 
B.,  and  required  him  to  pay  to  the  defendant's 
order  and  then  indorsed  the  bill  to  the  plaintiffs. 
The  bill  was  drawn  by  F.,  and  indorsed  by  the 
defendant  in  blank,  and  having  been  delivered 
by  the  defendant  to  F.,  was  by  him  taken  to  a 
bank  of  which  the  plaintiffs  were  the  managen>, 
where  it  was  received  by  them  in  renewal  of 
another  bill  discounted  by  them,  and  drawn  and 
indorsed  by  the  same  parties  : — Held,  that  the 
plaintiffs  were  not  entitled  to  recover  on  an 
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acconnt  stated.  Burmester  v.  Ilogarth^  11  M.  & 
W.  97  ;  12  L.  J.,  Ex.  178. 

When  Acceptor  diicharged  by  Alteration  in 
Bill.] — An  indorsee  cannot  recover  on  the  money 
counts  from  an  acceptor,  who  is  discharged  by  a 
material  alteration  in  the  bill.  Long  v.  Moorc^ 
3  Esp.  155,  n. 

Evidence.] — In  an  action  by  indorsee  against 
indorser,  evidence  of  an  acknowledgment  of  an 
existing  debt  and  of  a  promise  to  pay  by  the  de- 
fendant, is  admissible,  and  sufficient  to  support 
a  count  upon  an  account  stAied.  Waggstajfc  v. 
Boardttiany  9  D.  6:  K.  248. 

A  promise  by  a  drawer  to  pay  the  indorsee 
and  holder  of  bills  overdue,  is  evidence  of  an 
account  stated  in  an  action  by  the  indorsee 
against  the  drawer.  Oliver  y.  Dovattj  2  M.  & 
Rob.  230. 

Of  what  Hote  or  Bill  ia.] — In  an  action 

on  a  bill  or  note  by  an  indorsee  against  an  in- 
dorser, the  bill  will  not  be  evidence  of  an  ac- 
count stated,  unless  there  is  an  admission  of  the 
money  being  due.  Bird  v.  Legge,  7  D.  P.  C. 
814  ;  6  M.  &  W.  418  ;  3  Jur.  823. 

A  note  is  evidence  under  the  money  counts, 
only  as  between  the  original  parties  to  it.  Way- 
nam  v.  Bendf  1  Camp.  175  ;  S,  P.,  Bentley  v. 
Northtmsey  M.  k  M.  66 ;  Ealei  v.  Dicker,  M.  & 
M.  324. 

A  bill  payable  to  the  order  of  the  drawer,  in 
an  action  by  him  against  the  acceptor,  is  good 
evidence  under  the  money  counts.  Thompson  v. 
Morgan,  3  Camp.  101. 

In  August,  1844,  the  defendant  gave  the  plain- 
tiff a  note  for  23/.  28.  6d.,  which  the  note  de- 
scribed as  being  the  interest  due  on  a  note  for 
117Z.  4*.,  dated  the  6th  July,  1838,  up  to  the  6th 
July,  1844:  —  Held,  evidence  of  an  account 
stated,  in  August,  1844,  of  a  then  subsisting  debt 
of  117/.  4*.  Perry  or  Penny  v.  Siade,  8  Q.  B. 
115  ;  15  L.  J.,  Q.  B.  10  ;  10  Jur.  31. 

A  note  given  by  the  defendant  to  the  plaintiff, 
payable  five  years  after  date,  for  value  received, 
is  evidence  of  an  account  stated,  against  which 
the  Statute  of  Limitations  does  not  commence 
to  run  until  the  maturity  of  the  note.  Fryer  v. 
Itoe,  12  C.  B.  437. 

Where  a  plaintiff  cannot  recover  on  a  count 
on  a  note  for  want  of  a  stamp,  he  may  recover 
on  a  count  for  money  lent,  by  proving  an  ac- 
knowledgment on  a  demand  made.  Tyte  v. 
Jones,  1  East,  58,  n. 

Action  by  indorsee  of  a  bill  for  57/.  10*.,  and 
upon  an  account  stated  against  the  acceptor.  The 
bill  was  upon  an  insufficient  stamp ;  and  the 
plaintiff,  in  order  to  recover  upon  the  account 
stated,  produced  two  letters  written  by  the  ac- 
ceptor after  the  dishonour  of  the  bill.  In  the 
first,  which  was  dated  on  the  day  the  bill  became 
due,  and  which  was  addressed  "  To  the  gentleman 
who  calls  with  the  bill,"  he  expressed  his  regret 
that  it  was  not  in  his  power  to  take  up  the  bill. 
In  the  second  letter,  which  w^as  in  answer  to  one 
from  the  plaintiff's  attorney,  requiring  payment 
of  the  acceptance  in  favour  of  Tilbury  for  67/.  10*., 
he  said,  if  he  had  had  the  money  he  should  not 
have  let  his  acceptance  be  dishonoured  ;  and  he 
proposed  that  Tilbury  should  draw  upon  him  in 
a  month  : — Held,  that  these  letters  did  not  amount 
to  an  acknowledgment  that  the  sum  of  57/.  10*. 
was  due  to  the  plaintiff,  but  merely  that  it  was 


due  to  the  person  legally  entitled  to  the  bill ; 
that  it  was  necessary,  therefore,  for  the  plaintiff 
to  prove  an  indorsement  of  the  bill ;  and  that 
the  bill  not  being  on  a  sufficient  stamp,  could 
not  be  looked  at  by  the  jury  for  the  purpose  of 
ascertaining  this  fact.  Jardine  v.  Payne,  1 
B.  &  Ad.  663. 


Bight  to  Begin.] — In  an  action  on  a  bill  or 
note,  and  a  common  money  count,  special  pleas 
to  the  one,  and  never  indebted  to  the  other,  if  the 
plaintiff  does  not  undertake  to  prove  a  sufficient 
transaction  on  the  latter  count,  the  defendant 
is  entitled  to  begin.  Oakeley  v.  Ooddeen^  2 
F.  &  F.  656. 


8.  PLEADiKGS. 

Declaration — Snficiency  o£] — A  declaration 
by  indorsee  against  acceptor  of  a  bill,  payable 
three  months  after  date,  which  period  has  elapeed. 
Breach,  that  he  had  not  paid.  A  demurrer  that 
the  declaration  did  not  shew  that  the  three 
days  of  grace  had  elapsed  before  action,  was  set 
aside  as  frivolous.  Padwick  v.  Turner^  11 
Q.  B.  124  ;  17  L.  J.,  Q-  B.  7  ;  11  Jur.  930  ;  &  P., 
Shepherd  v.  Shepherd,  3  D.  &  L.  199  ;  1  C.  B. 
847  ;  14  L.  J.,  C.  P.  220 ;  9  Jur.  668. 

In  an  action  by  indorsee  against  indorser  of  a 
bill,  drawn  payable  in  London,  the  declaration 
averred  a  presentment  generally,  not  stating  in 
London ;  but  the  venue  was  London  : — Held,  a 
sufficient  averment  of  a  presentment  in  Londitn. 
Boy  dell  v.  Harness,  3  C.  B.  108  ;  4  D.  &  L.  179  : 
15  L.  J.,  C.  P.  233. 

A  count  on  a  note  payable  at  a  place  named  in 
the  note  is  bad,  after  verdict,  for  want  of  an  aver- 
ment of  presentment  at  that  place,  EmhUn  v. 
Dartnell,  12  M.  k  W.  830 ;  1  D.  &  L.  1010  :  13 
L.  J..  Ex.  255. 

In  an  action  by  a  banking  company  as  indoi>6e 
against  indorser,  the  declaration  stated  that  L. 
made  his  note  in  Scotland  payable  to  the  defen- 
dant's order,  and  delivered  it  to  him  ;  that  he  in- 
dorsed and  delivered  it  to  the  company  ;  that  the 
note  was  not  paid,  although  duly  presented  for 
payment,  and  that  it  was  protested  for  non-pay- 
ment, whereof  the  defendant  had  notice  : — Held, 
on  motion  in  arrest  of  judgment,  that  the  de- 
claration was  good,  the  word  "whereof  not  being 
confined  to  the  averment  of  protest  only.  Btmar 
V.  Mitchell,  5  Ex.  415  ;  19  L.  J.,  Ex.  302. 

In  an  action  by  indorsee  against  acceptor,  it  is 
not  necessary  to  allege  his  notice  of  the  indorse^ 
ment.  Skelton  v.  HaUtead,  2  D.,  N.  S,  69  :  6 
Jur.  961. 

It  is  not  necessary  in  a  declaration  on  a  bilLlo 
aver  that  the  maker  delivered  it ;  it  is  sufficient  to 
state  that  he  made  it.  Churchill  v.  Gardner,  7 
T.  JR.  J96. 

A  bill  payable  to  the  order  of  A.  is  payable  to 
A. ,  without  alleging  any  order  made  ;  and  it  is 
sufficient  to  declare  that  A,  delivered  the  bill  u.' 
the  defendant,  which  he  accepted,  without  alleg- 
ing a  re-delivery  of  the  bill  by  the  defendant 
Smith  V.  MClure,  5  East,  476  ;  2  Smith,  43; 
Bluet  V.  Middleton,  1  D.  &  L.  376. 

In  an  action  against  indorser,  if  the  plaintiff 
does  not  allege  a  demand  on,  and  refusal  by  tbe 
acceptor,  on  the  day  when  the  note  was  payable, 
it  is  error,  and  not  cured  by  verdict.  BuskioM  ▼. 
Atpinall,  2  Dougl.  679. 

ixi  like  manner  it  is  erxori  and  not  cored  by 
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verdict,  if   he  does    not   allege   notice  to  the 
defendant  of  the  refusal  by  the  acceptor.    lb, 

U  a  conditional  acceptance  is  declared  upon,  it 
most  be  set  forth  specially,  with  an  averment  that 
the  condition  has  been  performed.  Ralli  v. 
Sarrellj  D.  &  R.  N.  P.  C.  33.  See  Bu^ell  v. 
Phniijts,  14  Q.  B.  891. 

The  indorsee  of  note  cannot  declare  against  his 
indorser  as  maker,  even  where  the  latter  has  in- 
dorsed a  note  not  payable  or  indorsed  to  him  ;  and 
where,  consequently,  his  indorsee  cannot  sue  the 
original  maker.  Gwinnell  v.  Herbert y  5  A.&  E. 
436  ;  6  N.  &  M.  723  ;  2  H.  &  W.  194. 

A  declaration  against  the  maker  of  a  note,  pay- 
able at  a  particular  place,  which  avers  a  present- 
ment at  the  place,  need  not  aver  a  refusal  at  the 
particular  place.  Buttervoorth  v.  Le  Detpencer 
(Lord^,  3  M.  &  S.  160. 

In  an  action  on  a  note  by  indorsee  against 
maker,  notice  of  the  indorsement  need  not  be 
averred.     Reynolds  v.  DavieSy  1  B.  &  P.  625. 

So,  in  a  declaration  byindorsee  against  acceptor, 
it  is  unnecessary  to  aver  notice  of  the  indorsement. 
Ueald  v.  Johnson y  2  Smith,  44. 

It  is  not  necessary  in  an  action  against  a  drawer 
for  non-acceptance  to  aver  the  delivery  of  the  bill 
to  the  plaintiff.  Devermx  v.  Morrissei/y  17  Ir. 
C.  L.  R.  785. 

In  an  action  for  the  non-acceptance  of  a  foreign 
bill,  when  drawn  in  sets  of  threes,  it  is  not  neces- 
sary to  aver  either  the  non-acceptance  or  non- 
payment of  the  second  and  thii^  bills.     lb. 

The  allegation  in  a  declaration  that  the  bill  is 
"now  overdue,"  is  not  a  traversable  allegation,  but 
part  of  the  description  of  the  instrument  declared 
on.  Jfinton  v.  Duff,  11  C.  B.,  N.  S.  724  ;  2  F.  & 
F.  561  ;  31  L.  J.,  C.  P.  199 ;  5  L.  T.  797  ;  10 
W.  S.  295. 

Where,  therefore,  an  action  was  commenced  on 
the  11th  of  June,  and  the  bill  only  arrived  at 
maturity  on  that  day  : — Held,  that  the  plaintiff 
&iled  to  sustain  the  declaration,  and  that  his 
right  to  recover  was  properly  put  in  issue  by 
non  acceptavit. 


Foreign  Bill.] — A  declaration   against 


drawer  or  indorser  of  a  foreign  bill  should  allege 
that  it  was  made  in  parts  beyond  the  seas.  Ar- 
mani V.  Castriquey  2  D.  &  L.  432  ;  13  M.  &  W. 
443  ;  14  L.  J.,  Ex.  36  ;  S.  P.,  Bank  of  Ireland  v. 
ArchcTy  H  M.  &  W.  383. 


Bate  of  Bill.] — It  is  not  necessary  to  set 


out  the  date  of  a  bill ;  its  delivery  is  its  date. 
Giles  V.  Boumcy  6  M.  &  S.  73  ;  2  Chit.  300. 

The  statement  in  a  declaration  that  the  defen- 
dant, on  a  certain  day,  made  his  note  does  not 
require  proof  that  the  note  bore  date  on  that 
day.  Smith  v.  Lordy  2  D.  &  L.  759 ;  14  L.  J., 
Q.  B.  112  ;  9  Jut.  450. 


When  Payable.] — ^AVhere  a  count  on  a 


note  was  demurred  to,  because  it  omitted  to  state 
the  time  at  which  it  became  payable,  or  whether 
it  was  payable  before  action,  the  court  set  aside 
the  demurrer  as  frivolous.  Oiiraey  v.  Hilly  2 
D.,  N.  S.  936  ;  12  L.  J.,  Q.  B.  297  ;  7  Jur.  834. 

ITames  of  Parties— Before  the  C.  L.  P.  Act  of 

1852.1 — In  an  action  by  indorsee  against  accep- 
tor, tne  declaration  alleged  that  one  J.  Bankes 
made  his  bill,  and  the  defendant  specially  de- 
niiirred,  on  the  ground  that  the  christian- name 
of  Bankes  ought  to  have  been  set  out  in  fall,  or 


that  it  should  have  been  alleged  that  he  was  de- 
signated by  an  initial  letter  in  the  bill ;  the  court 
set  aside  the  demurrer  as  frivolous.  Braith- 
waite  V.  Harrisony  1  D.  &  L.  210  ;  7  Jur.  898. 

But  in  subsequent  cases,  the  court  refused  to 
set  aside  such  a  demurrer,  as  being  frivolous. 
^'dsh  V.  Caldery  5  C.  B.  177  ;  5  D.  &  L.  341  ;  17 
L.  J.,  C.  P.  91 ;  S.  P.y  Smith  v.  Bally  15  L.  J., 
Q.  B.  413  ;  10  Jur.  946. 

Afterwards  it  was  held  to  be  informal  to  de- 
scribe any  of  the  parties  to  a  bill  or  note  by  the 
initials  only  of  tneir  christian-names,  without 
shevring  that  they  were  so  described  in  the  in- 
strument itsell  Esdaile  v,  Macleany  15  M.  & 
W.  277  ;  16  L.  J.,  Ex.  71. 

Therefore,  an  averment  that  J.  C.  Pawle  made 
his  bill,  which  the  defendant  accepted,  and  that 
J.  0.  Pawle  indorsed  it  to  the  plaintiff,  was  ill. 
Levy  V.  W'ebb,  9  Q.  B.  427  ;  15  L.  J.,  Q.  B.  407  ; 
10  Jur.  980  ;  S.  P.y  KiJin^srsley  v.  Knotty  7  C.  B. 
980 ;  7  D,  &  L.  128 ;  18  L.  J.,  C.  P.  281 ;  13  Jur. 
658  ;  Miller  v.  Hayy  3  Ex.  14  ;  18  L.  J.,  Ex. 
487  ;  12  Jur.  985. 

Action  against  the  maker  of  a  note.  Plea, 
that  it  was  made  by  the  defendant  as  the  trea- 
surer of  a  society,  which  consisted  of  divers  per- 
sons, to  wit,  fifty  persons,  and  was  called  "The 
Silurian  Lodge  of  Odd  Fellows,"  and  as  a  secu- 
rity for  any  balance  due  to  the  society  from  the 
defendant,  as  such  treasurer,  was  bad,  on  special 
demurrer,  for  not  stating  the  names  of  the  per- 
sons composing  the  society,  nor  any  reason  for 
not  giving  them.  Williams  v.  MilcSy  6  D.  &  L. 
433  ;  18  L.  J.,  Ex.  295. 

PleM — ^Non  asinmpsit  or  never  Indebted.] — 

To  a  declaration  on  a  bill  and  an  account  stated, 
the  defendant  pleaded  non  assumpsit,  whereupon 
the  plaintiff  signed  judgment  as  for  want  of  a 
plea : — Held,  that  he  was  not  justified  in  signing 
judgment,  the  proper  course  being  to  demur ;  and 
the  court  refused  to  amend  such  judgment  by 
confining  it  to  the  issue  raised  on  the  first  count. 
Eddison  v.  Pigram  or  Peagramy  4  D.  &  L.  277  ; 
16  M.  &  W.  137  ;  16  L.  J.,  Ex.  33  ;  10  Jur.  1090. 

In  an  action  on  a  bill  by  indorsee  against  ac- 
ceptor, and  a  count  on  an  account  stated,  he 
pleaded  non  assumpsit : — Held,  that  the  cause 
could  not  be  tried  on  this  plea,  and,  the  jury 
being  sworn,  plaintiff  took  a  verdict  for  the 
amount  of  the  bill  and  interest,  without  adduc- 
ing any  evidence,  and  without  putting  in  the 
bill.    Neale  v.  Procter,  2  C.  &  K.  456. 

To  a  declaration  containing  a  count  by  indorsee 
against  indorser  of  a  bill,  and  a  count  on  an  ac- 
count stated,  the  defendant,  who  was  under  terms 
of  pleading  issuably,  pleaded  thus :  "  And  the 
defendant  says,  that  he  did  not  indorse  the  bill, 
as  in  the  first  count  mentioned ;  and  as  to  the 
last  count,  that  he  did  not  promise."  The  plain- 
tiff having  signed  judgment,  on  the  ground  that 
the  first  plea,  in  terms,  applied  to  the  whole  de- 
claration, and  was  therefore  non-issuable,  the 
court  set  aside  the  judgment  for  irregularity. 
Bovsfield  V.  Hdge,  1  Ex.  89 ;  5  D.  &  L.  99  ;  17 
L.  J.,  Ex.  169. 

To  an  action  containing  a  count  on  a  bill  and 
another  on  an  account  stated,  the  defendant 
pleaded  non  assumpsit : — Held,  that  the  plaintiff 
was  not  bound  to  demur,  but  might  apply  to  a 
judge  to  set  the  plea  aside.  Robeson  v.  ElliSy  5 
D.  &  L.  403  ;  2  B.  C.  Rep.  185  ;  S.  P.,  Fraser  v. 
NewtoUf  8  D.  P.  C.  773. 

To  a  declaration,  the  first  count  being  on  a 
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note,  and  tbe  other  counts  bein^  common  counts,  i  ment  of  the  action,  the  lawful  holder  of  the  note, 
the  defendant,  without  a  rule  to  plead  several  |  is  embarrassing,  and  an  amendment  was  orderedf 
matters,  pleaded  to  the  first  count,  a  traverse  of  I  ^^  that  after  the  indorsement,  and  at  the  time  when 
the  making  of  the  note,  **  and  for  a  further  plea  '  the  action  was  commenced,  the  plaintiff  hftd 
as  to  tbe  whole  declaration,*'  non  assumpsit : —  '  ceased  to  be  and  was  not  the  holder  of  the  note." 
Hold,  that  the  plaintiff  was  entitled  to  sign  j  Barber  v.  Doyle^  12  Ir.  C.  L.  R.  342. 
judgment.  Harvey  v.  Ifantiltanj  4  Kx.  43 ;  7  '  On  a  plea  that  the  defendant  did  not  make 
D.  «b  L.  85  ;  18  L.  J.,  Ex.  377.  ,  the  note,  he  cannot  give  in  evidence  that  he 

Bj  6  &  6  Vict.  c.  22,  s.  40,  the  general  issue   was  of  imbecile  mind  at  the  time  when  he  made 
may  be  pleaded,  and  that  act  and  the  special    it.    IlarrUon  v.  Richardtonj  1  M.  &  Bob.  504. 


matter  given  in  evidence,  in  defence  of  an  action 
on  a  security  given  by  a  bankrupt,  with  interest, 
to  persuade  a  creditor  to  forbear  opposing,  or 
consent  to  the  allowance  of  his  certificate : — 
Held,  that  the  general  issue  of  non  assumpsit 
(by  statute)  might  be  pleaded  under  this  enact- 
ment in  an  action  on  a  bill  or  note.  Weeks  v. 
Argent,  16  M.  &  W.  817  j  16  L.  J.,  Ex.  209 ;  11 
Jur.  525. 


Set-off.] — In  an  action  by  the  payee  of  a 


joint  and  several  note  against  one  who,  to  the 
knowledge  of  the  payee,  joined  in  it  as  a  surety 
only,  it  is  competent  to  the  surety  by  way  of 
equitable  defence,  to  plead  a  plea  of  a  set-off  due 
from  the  payee  to  the  principal,  arising  out  of 
the  same  transaction  out  of  which  the  liability 
of  the  surety  arose.  BechervaUe  v.  Lewis^  7 
L.  R.,  C.  P.  372  ;  41  L.  J.,  C.  P.  161  ;  26  L.  T. 
848  ;  20  W.  B.  726. 


Other  Pleai.]— A  declaration  by  indorsee 


against  indorser  stated  that  A.  drew  the  bill  pay- 
able to  his  own  order,  and  indorsed  it  to  the 
defendant,  who  indorsed  it  to  the  plaintiff.  A 
plea  traversed  the  indorsement  by  A.  to  the  de- 
fendant : — Held,  that  the  defendant  was  estopped 
from  pleading  the  plea,  and  that  it  raised 
an  immaterial  issue.  Afacgregor  v.  Rhodes, 
6  El.  &  Bl.  266;  25  L.  J.,  Q.  B.  318;  2  Jur., 
N.  S.  834. 


In  an  action  on  a  bill,  averring  dishonour  by 
acceptor,  and  notice  thereof  to  the  defendant,  a 
plea  that  the  defendant  had  not  notice  of  the  dis- 
nonour  on  the  day  the  bill  became  due,  is  bad,  as 
tendering  an  immaterial  issue.  Sterieker  ▼. 
Barker,  9  M.  &  W.  321  ;  6  Jur.  154. 

BepUoationf.] — To  an  action  upon  a  bill  pur- 
porting to  be  drawn  by  A.  payable  to  the  order 
of  B.,  and  to  have  been  indorsed  by  B.  to  C,  and 
by  C.  to  the  plaintiff,  the  defendant  (who  had 
accepted  the  bill  for  the  honour  of  A.),  besides 
traversing  the  indorsements  by  B.  and  C,  pleaded 
that,  when  the  bill  was  made,  there  was  no  such 
person  as  B.,  the  supposed  payee,  bat  that  his 
name  was  merely  fictitious,  whereof  the  defen- 
dant at  the  time  of  his  acceptance  of  the  bill  had 
no  notice  or  knowledge.  The  court  declined  to 
allow  the  plaintiff  to  reply  that  the  names  of  B. 
and  C.  were  already  on  the  bill  when  the  defen- 
dant accepted  it,  and  consequently  that  he  was 
estopped  from  denying  that  they  were  real  in- 
dorsers,  holding  that  the  matter  was  admissible 
under  the  traverse  of  the  indorsement.  PhiUipt 
V.  Im  Thurn,  18  C.  B.,  N.  S.  400. 


Before  C.^  L.  P.  Aet  of  1852.] — To  an 


action  by  payees  against  maker,  he  pleaded  that 

his  brother  was  in  his  lifetime  indebted  to  tbe 

plaintiffs  in  the  amount  of  the  note  ;   and  that 

j  after  his  death,  and  before  interment,  one  of  the 

There  is  no  material  distinction  between  a  plea  '  plaintiff,  by  a  threat,  that,  unless  the  defendant 

traversing  the  indorsement  of  a  bill  modo  et '  would  miike  the  note,  the  plaintiffs  wonld  prevent 


formft,  and  one  which  denies  its  indorsement  to  a 
particular  indorsee,  as  alleged  in  the  declaration. 
Waters  v.  Thanet  (Earl),  7  D.  P.  C.  251  ;  7  Scott, 
181;  1  Am.  509  ;  8  Jur.  171. 

A  plea  by  indorser  that  he  did  not  make  or 
draw  the  bill  is  not  a  nullity,  so  as  to  entitle  the 
plaintiff  to  sign  judgment,  as  every  indorser  is, 
in  contemplation  of  law,  a  new  drawer.  Jllen 
V.  Walker,  2  M.  &  W.  317  ;  6  D.  P.  C.  460  ;  M.& 
H.  44  ;  1  Jur.  57. 

In  an  action  by  an  indorser  against  acceptor, 
the  court  refused  to  allow  a  plea  denying  the 
drawing  as  well  as  a  plea  denjring  the  accept- 
ance. Gilmore  v.  Hagve,  4  D.  P.  C.  303 ;  1  H. 
&  W.  523. 

An  acceptor  of  a  bill  for  78/.  13*.  6<f.  pleaded 
payment  into  court  of  bl.  3*.  6rf.,  and  nil  debet 
beyond  that  sum,  which  is  bad.  The  plaintiff, 
however,  joined  issue,  and  went  to  trial,  and  the 
defendant  had  a  verdict.  On  cause  shewn  against 
rule  nisi  for  judgment  non  obstante  veredicto,  or 
a  new  trial : — Held,  that  as  plaintiff  had  chosen 
to  take  issue  on  the  allegation  that  no  more  than 
bl.  Zsi'^d.  was  due,  which  was  an  intelligible  pro- 
position for  trial,  it  was  open  to  the  defendant 
to  avail  himself  of  any  defence  which  he  might 
have  to  the  action.  Finln/son  v.  Mackenzie,  3 
Bing.  N.  C.  824  ;  6  D.  P.  C.  71 ;  5  Scott,  20 ;  3 
Hodges,  211. 

A  plea  to  an  action  by  indorsee  against  maker, 
that  he  was  not,  at  the  time  of  the  commence- 


the  funeral  of  his  brother  from  taking  place,  pro- 
cured the  making  of  the  note  from  the  defendant 
who  made  and  delivered  it  upon  such  threat,  and 
for  no  other  cause  whatever.  Replication,  that 
one  of  the  plaintiffs  did  not  by  a  threat,  that, 
unless  the  defendant  would  make  and  deliver  the 
note,  the  plaintiffs  would  prevent  the  funeral  of 
his  brother  from  taking  place,  procure  from  tbe 
defendant  the  note  as  aUeged  : — ^Held,  that  tbe 
replication  was  a  good  answer  to  the  plea. 
AtMnson  v.  Barnes,  11  M.  &  W.  236  ;  2D.,  N.  S. 
771  ;  12  L.  J.,  Ex.  169. 

To  a  plea  by  acceptor  that  the  bill  was,  to  the 
knowledge  of  the  holder,  negotiated  by  fraud, 
and  that  no  consideration  was  given  for  the  in- 
dorsement to  the  holder,  it  was  sufficient  for  the 
holder  to  reply  that  he  had  no  notice  of  the  fraud 
and  that  the  bill  was  indorsed  to  him  for  a  good 
■consideration.  Bramah  YrRoberts  or  Baker,  1 
Bing.  N.  C.  469  ;  1  Scott,  360  ;  3  D.  P.  C.  392 : 
1  Hodges,  66. 

9.  Evidence. 

a.  Prodnotion  of  Instroment. 

When  Neeesaary.] — ^Action  against  acceptor. 
Plea,  that  before  acceptance,  a  fiat  in  bankruptcy 
issued  and  was  in  prosecution  against  him.  ana 
he  then  owed  the  plaintiff  a  debt,  provable 
under  the  commission,  and  that  the  acceptor,  in 
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consideration  that  the  plaintiff  wonld  prove 
snch  debt  under  the  commission,  accepted  the 
bill  in  part  payment  of  the  debt  to  be  so  proved, 
whereby  the  bill  was  and  is  void  : — Held,  that 
the  statements  in  the  plea  did  not  oblige  the 
plaintiff  to  produce  the  bill  at  the  trial,  nor 
entitle  the  defendant,  to  offer  evidence  of  it, 
without  a  notice  to  prodnoe.  Goodered  v. 
Armour,  3  Q.  B.  956  ;  3  G.  &  D.  206  ;  11  L.  J., 
Q.  B.  56  ;  6  Jur.  1062. 

In  an  action  on  a  bill,  to  which  there  i?  a  plea 
of  fraud  and  covin,  the  plaintiff  is  not  bound  to 
produce  the  bill  on  the  trial  without  notice. 
Laiorenee  v.  Clark,  14  M.  *&  W.  250  ;  3  D.  &  L. 
87  ;  15  L.  J.,  Ex.  40. 

Where  a  plaintiff  has  obtained  judgment  on 
demurrer  in  an  action  on  a  bill,  he  is  entitled,  at 
the  assessment  of  damages  on  the  demurrer,  to 
the  full  amount  of  the  bill,  without  producing 
it  in  evidence.  Lane  v.  Mullint,  1  G.  &  D.  712  ; 
2  Q.  B.  254  ;  1  D.,  N.  S.  662  ;  5  Jur.  1084  ;  S.  P., 
Davis  V.  Barker,  4  D.  &  L.  468  ;  16  L.  J., 
C.  P.  86. 

If  there  is  one  invariable  mode  in  which  bills 
are  drawn  between  particular  parties,  this  may 
be  proved  by  parol  evidence,  without  any  of  the 
bills  being  produced.  Spencer  v.  Billing,  3 
Camp.  310 ;  1  Rose,  362. 

b.   To  vary  Terms. 

Written.] — ^An  indorsee  of  a  bill  or  note 
taking  it  under  an  agreement  not  to  sue  the  in- 
dorser,  cannot  sue  such  indorser,  though  the  in- 
dorsement is  unqualified.  Pike  v.  Street,  M.  k 
M.  226.    See  Foster  y.  Jolly,  I  C,  M.  &  R.  703. 

If  A.  and  B.,  being  partners,  dissolve  their 
partnership,  and  in  the  deed  of  dissolution  it  is 
stipulated  that  A.  shall  receive  all  debts  due  to 
the  firm,  and  afterwards  C,  a  debtor  of  the  firm, 
accepts  a  bill  drawn  by  B.  for  the  amount  of  the 
debt  due  to  the  firm  : — Held,  that  the  stipulation 
in  the  deed  of  dissolution  is  no  defence  to  an 
action  by  B.  against  C.  on  this  bill.  Xing  v. 
J^ith,  4  C.  &  P.  108. 

It  is  not  competent  to  the  maker  of  a  note,  in 
an  action  by  a  payee,  to  give  in  evidence  an  oral 
agreement  to  vary  or  contradict  the  express 
contract  upon  the  face  of.  the  note,  but  a  con- 
temporaneous agreement  in  writing  may  be 
adduced  for  that  purpose.  Brown  v.  Langley^ 
4  M.  &  G.  466  ;  5  Scott,  N.  R.  249  ;  19  L.  J.,  C.  P. 
62. 

In  an  action  by  A.  &  Oo.,  indorsees  and  holders 
of  a  note  payable  twelve  months  after  date, 
against  B.,  the  payee  and  indorser,  he  pleaded  a 
verbal  agreement  existed  between  A.  &  Co.  and 
C.  and  D.  the  makers,  to  withhold  the  enforcement 
of  the  note  till  a  balance  of  a  floating  account 
was  struck : — Held,  that  the  verbal  agreement 
qualifying  the  written  contract  expressed  in  the 
note  was  bad  in  law.  Pollock  v.  Bradbury,  8 
Moore,  P.  C.  C.  227. 

A.  made  his  note  payable  on  demand,  with  in- 
terest, in  favour  of  B.  and  C,  executors  of  D.  A. 
was,  with  other  relatives,  to  be  entitled  to  bene- 
fits under  D.*s  will  upon  the  coming  of  age 
of  the  youngest  legatee  named  in  the  will.  By 
agreement  between  the  legatees,  the  executors 
were  authorized  to  lend  the  funds  in  their  hands 
on  personal  security ;  and  a  part  of  these  funds 
having  been  lent  to  A.  (as  well  as  to  the  other 
legatees),  he  gave  the  executors  the  note.  By 
the  agreement  it  was  settled  that  the  note  given 


to  the  executors  should  not  be  sued  on  till  the 
youngest  legatee  had  arrived  at  the  age  men- 
tioned in  the  will.  The  executors  did  not  si^ 
this  agreement,  but  when  it  had  been  signed  by 
the  other  parties,  took  it  into  their  possession. 
The  executors  brought  an  action  on  the  note 
while  the  legatee  was  alive,  and  before  he  had 
attained  the  specified  age.  A.  pleaded  the  agree- 
ment as  an  answer,  averring  that  the  executors 
had  accepted  and  received  the  note  on  the  terms 
and  conditions  of  the  agreement,  and  that  the 
youngest  legatee  was  still  under  age.  At  the 
trial  the  agreement  was  proved : — Held,  by  the 
Queen^s  Bench,  that  the  executors  were  bound  by 
the  agreement,  the  meaning  of  which  was  that 
the  securities  should  remain  outstanding  until 
the  legatee  attained  twenty-five,  and  that  the 
plea  was  proved.  Webb  v.  Spicer,  13  Q.  B.  886; 
18  L.  J.,  Ex.  143. 

But  the  Exchequer  Chamber  held,  that  the 
agreement  was  collateral  to  the  note,  because, 
though  stated  to  be  contemporaneous  with  it,  it 
was  not  stated  to  be  parcel  of  it,  and  was  not 
between  the  same  parties  ;  that  as  a  collateral 
agreement  it  was  invalid  for  want  of  conside- 
ration, and  was  no  defence,  being  at  most  a 
covenant  not  to  sue  for  a  limited  time,  and  also 
a  covenant  with  other  covenantees  than  the 
defendant  alone.  S.  C,  13  Q.  B.  894  ;  7  D.  &  L. 
324  ;  19  L.  J.,  Q.  B.  34  ;  14  Jur.  33. 

Held  afterwards,  by  the  House  of  Lords,  that 
the  plea  was  bad  in  substance,  for  that  the 
agreement  was  collateral  to,  and  was  not  between 
the  same  parties  as  the  note.  Salmon  v.  Webb 
(in  error),  3  H.  L.  Cas.  510. 

Parol.] — It  is  not  competent  to  an  acceptor  to 
set  up  a  parol  contl^ct  inconsistent  with  the 
contract  upon  the  face  of  the  bill.  Besant  v. 
Cross,  10  C.  B.  895  ;  2  L.,  M.  &  P.  351  ;  20  L.  J., 
C.  P.  173  ;  15  Jur.  828. 

A  parol  ag^ement  contemporaneous  with  a 
promissory  note,  to  the  effect  that  the  note, 
though  on  the  face  of  it  payable  on  demand, 
should  not  be  enforced  for  three  years,  is  im- 
material and  inoperative  to  contradict  the  terms 
of  the  note.  Stott  v.  Fairlamb,  62  L.  J.,  Cj.  B. 
420 ;  48  L.  T.  574. 


As  to  Payment.] — To  an  action  by  payee 


against  the  drawer  of  a  bill  payable    twelve 
months  after  date,  he  pleaded  that  he  drew  the 
bill  and  delivered  it  to  the  plaintiff  for  the 
accommodation  of  the  acceptor  and  as  surety  for 
him ;  that  it  was  agreed  between  the  plaintiff 
and  himself  and  the  acceptor  that  the  acceptor 
should  deposit  with  the  plaintiff  securities  to  be 
held  by  the  plaintiff  as  security  for  the  due  pay- 
ment of  the  bill,  and  that,  in  case  the  bill  should 
not  be  duly  paid,  the  plaintiff  should  sell  the 
securities  and  apply  the  proceeds  in  liquidation 
of  the  bill,  and  that,  until  the  plaintiff  should 
have  so  sold  the  securities,  he  should  not  be 
liable  to  be  sued  on  the  bill.  The  plea  then  went 
on  to  aver  that  the  securities  were  deposited  with 
the  plaintiff  by  the  acceptor,  but  that  he  had  not 
sold  but  still  "held  them  : — Held,  that  oral  evi- 
dence of  the  agreement  alleged  in  the  plea  was 
not  admissible,  inasmuch  as  it  contradicted  or 
varied  the  express  written  contract  on  the  face 
of  the  bill.    Abrey  v.  Cnix,  5  L.  R.,  C.  P.  37. 

In  an  action  by  payee  against  the  maker  of  a 
note,  parol  evidence  is  inadmissible  to  prove  an 
agreement  that  he  should  not  be  liable  if  the 
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assete  of  a  third  party  should  be  sufficient  to  pay    paid  to  the  maker  (being  the  stun  mentioned  in 


the  debt  for  which  it  was  given.  M'Dmgall  v. 
Field,  6  Ir.  R.,  G.  L.  185. 

In  an  action  on  a  bill,  it  is  an  inadmissible  de- 
fence, that  by  a  contemporaneous  parol  agree- 
ment it  was  stipulated  that  payment  should  not 
be  called  for  until  the  determination  of  another 
suit,  and  that  that  suit  was  still  undetermined. 
Adams  v.  Wordley,  1  M.  &  W.  374 ;  2  Gale,  29. 

When  a  note  is  payable  fourteen  days  after 
date,  and  is  not  deposited  as  a  collateral  security, 
and  the  consideration  is  not  disputed,  no  parol 
testimony  is  admissible  to  prove  any  agreement 
that  it  was  not  to  be  paid  if  a  venlict  was 
obtained  in  an  action  pending  between  other 
parties  ;  for  that  would  be  to  contradict  a  written 
contract  by  parol  evidence.  Foiter  v.  Jolly,  1 
C.  M.  &  B.  703  ;  5  Tvr. 239 ;  S.C,  nom.  IbMter  v. 
Sihlty,  1  Gale,  10. 

The  legal  effect  of  a  bill  cannot  be  controlled 
or  varied  by  a  parol  condition ;  therefore,  where 
it  was  verbally  understood  between  the  acceptor 
and  payee  of  a  bill,  that  its  amount  should  be 
paid  out  of  a  particular  fund  : — Held,  that  this 
did  not  control  the  legal  operation  of  the  bill. 
Campbell  v.  Hodgson,  Gow,  74. 

As  to  BenewaL] — In  an  action  on  a  note 

or  bill,  the  defendant  cannot  give  in  evidence  a 
parol  agreement  entered  into  when  it  was  drawn 
that  it  should  be  renewed,  and  that  payment 
should  not  be  demanded  when  it  became  due. 
Iloare  v.  Oralvam,  3  Camp.  57. 

To  a  declaration  on  a  bill  by  the  drawer  and 
payee  against  the  acceptor,  he  pleaded  that  he 
accepted  the  bill  on  a  condition  then  agreed  on 
between  him  and  the  drawer,  viz.,  that  in  a 
certain  event  which  occurred  the  drawer  would 
renew  the  bill.  The  plea  did  not  aver  that  this 
agreement  was  in  writing : — Held,  that,  as  the 
agi'eement  would  not  be  a  defence  unless  it  was 
in  writing,  the  plea  must  be  construed  as  alleging 
a  written  agreement,  and  that  the  plea  was 
therefore  good.  Young  v.  Aiisten,  4  L.  R.,  C.  P. 
553;  38  L.  J.,  C.  P.  233;  21  L.  T.  327;  18 
W.  R.  63, 


As  to  Consideration.] — Where  a  testatrix 

in  her  lifetime  gave  the  plaintiff  a  note  to  pay 
him  or  order, on  demand,  100^.  "for  value  received 
and  his  kindness  to  me,"  with  a  verbal  engage- 
ment on  his  part  that  the  note  should  not  be 
demanded  until  after  her  death.  In  an  action 
upon  the  note,  parol  evidence  cannot  be  received 
to  shew  that  it  was  not  given  for  a  valuable 
consideration.  Woodbridge  v.  Spooner,  1  Chit. 
(J61  ;  3  B.  &  A.  233. 

Where  a  bill  or  note  expresses  the  considera- 
tion for  which  it  is  given,  evidence  cannot  be 
given  of  a  consideration  inconsistent  with  its 
terms.  Bidout  v.  Bristow,  1  Tyr.  84  ;  1  C. 
&  J.  231. 

Where  a  widow  gave  a  note  "  for  value  received 
by  my  late  husband :  " — Held,  first,  that  the 
note  was  valid  on  the  face  of  it ;  and,  secondly, 
that  she  was  not  at  liberty  to  shew  as  a  defence, 
that  it  was  given  as  an  indemnity  against 
liabilities  incurred  on  behalf  of  herniate  hus- 
band, and  that  the  payee  had  not  been  damni- 
fied.   Ih, 

It  is  no  defence  to  an  action  by  payee  against 
maker  of  a  note,  that  the  payee  had  agreed  to 
convey  an  estate  to  the  maker,  in  consideration 
of  a  sum  of  money  then  paid  or  secured  to  be 


the  note),  and  of  a  further  sum  to  be  paid  at  a 
future  day  ;  and  that  such  estate  had  never  been 
conveyed.  Spiller  v.  Westlake,  2  B.  &  Ad.  155 ; 
S.  jP.,  JoThes  V.  Jones,  6  M.  &  W.  84. 

A  sum  of  4002.  belonging  to  A.  was  put  by 
him  into  the  hands  of  B.,  lus  solicitor,  who  laid 
it  out  on  mortgage,  and  the  deeds  were  depo- 
sited with  A.  Interest  being  in  arrear.  and  A. 
pressing  for  payment,  B.  gave  a  note,  payable 
three  months  after  date,  to  A.  for  the  amount  of 
principal  and  interest ;  and  it  was  agreed,  at  the 
time  of  giving  the  note,  that  A.  should  delirer 
up  the  d^ds  to  B.  and  should  hold  the  note  till 
the  sale  of  the  mortgaged  premises  should  be 
completed.  When  the  note  became  due,  A.  sued 
B.  upon  it,  though  the  deeds  had  not  been  de- 
livered up,  or  the  sale  of  the  mortgaged  premises 
been  completed.  The  judge  left  it  to  the  jury  to 
say  whether  the  note  was  given  on  a  condition 
precedent,  that  the  deed  should  be  delivered 
up: — Held,  that  it  ought  to  have  been  left  to 
them  to  say  what  the  consideration  of  the  note 
was,  and  whether  it  had  wholly  failed  or  not. 
Biehards  v.  Thomus,  1  C,  M.  &  R.  772. 

In  an  action  by  payee  against  maker  of  a  note, 
though  it  is  not  competent  to  him  to  controvert 
or  vary  by  parol  the  contract  that  appears  on 
the  face  of  the  note,  he  may  shew  that  there  was 
no  consideration,  or  that  the  consideration  has 
failed.  Abbott  v.  Ktmdrieks,  2  Scott,  N.  R.  183 ; 
1  M.  &  G.  791. 


Note  on  Demand.]— Where  a  defendant 


imdertook  to  pay  a  note  on  demand,  he  cannot 
adduce  evidence  to  shew  a  liability  on  a  contin- 
gency only,     Rauosim  v.  Walker,  1  Stark.  361. 

Where  a  note  is,  on  the  face  of  it,  payable  on 
demand  ;  oral  evidence  of  an  agreement  entered 
into  when  it  was  made,  that  it  should  not  be  paid 
until  a  given  event  happened,  is  inadmissible. 
Moseley  v.  Handford,  10  B.  &  C.  729. 

To  shew  that  Note  was  given  as  Seeuity 


for  Interest  only.] — Parol  evidence  is  inadmis- 
sible to  prove  a  note  expressed  to  be  a  security 
for  500Z.  and  interest,  to  have  been  intended  to 
secure  the  interest  only.  Ilill  v.  Wilson,  8  L.  R., 
Ch.  888  ;  42  L.  J.,  Ch.  817  ;  29  L.  T.  238  ;  21 
W.  R.  757. 

0.  Deolarationa  and  Admiaslona. 

Of  Party  outside  the  Note.  ^— What  is  said  by 
a  third  party  at  the  time  of  signing  a  note  as  to 
the  consideration  for  which  it  is  given,  is  not 
evidence  against  the  payee,  if  he  was  not  pre* 
sent.    Jleedey  v.  Jacobs,  2  C.  &  P.  616. 

Beolarations  of  former  Holders.] — ^In  an  ac- 
tion by  indorsee  against  maker  of  a  note,  where 
the  plea  alleged  that  the  note  was  obtained  from 
him  by  fraud,  and  the  name  of  A.  (who  had  in- 
dorsed to  the  plaintiff),  had  been  fraudulently 
indorsed,  of  all  which  the  plaintiff  had  notice': 
— Held,  that  the  maker  was  not  at  liberty  to 
read  letters  of  A.  written  while  he  was  holder  of 
the  note,  which,  it  was  alleged,  would  hare 
implicated  the  plaintiff  in  the  fraud,  for  no 
evidence  had  been  given  to  connect  the  plaintif 
with  A.^  or  to  shew  that  the  note  had  been  in- 
dorsed to  the  plaintiff  without  consideration,  or 
when  overdue.     Phillips  v.  Cole,  2  P.  &  D.  2^9  ; 
10  A.  &  E.  106  ;  4  Jur.  83. 

In  an  action  by  indorsee  against  maker  of  a 
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note,  declarations  of  the  payee  (not  nttered  at  the 
time  of  making  the  note)  are  not  evidence  to 
prove  that  the  consideration  for  the  note  was 
money  lost  at  play,  unless  previously  shewn  that 
the  indorsee  is  identified  in  interest  with  the 
payeCf  as  by  having  taken  the  note  after  it  was 
due,  or  ^vithout  anv  consideration.  Beaucham^ 
V.  Parry y  1  B.  &  Ad.  89. 

The  declarations  of  the  holder  of  a  bill  made 
whilst  it  is  current,  are  not  admissible  against  a 
-subsequent  holder  under  an  indorsement  made 
before  the  bill  became  due.  Smith  v.  Di  Wruitz, 
R.  &  M.  212. 

In  an  action  by  indorsee  against  acceptor,  the 
declarations  of  a  former  holder  are  evidence,  if 
«hewn  that  he  was  the  holder  at  the  timc^  and 
was  making  such  declarations  against  his  own 
interest ;  but  it  is  otherwise,  if  he  made  them 
after  he  had  given  up  the  possession  of  the  bill. 
Pocook  V.  Billhig,  2  Bing.  269  ;  9  Moore,  499  ; 
1  C.  &  P.  230  ;  K  &  M.  129. 

The  declarations  of  a  former  holder  of  a  note, 
payable  on  demand,  made  while  he  was  the 
holder,  are  not  evidence  for  the  defendant  in  an 
action  by  a  subsequent  holder,  unless  the  note 
had  been  presented  for  payment  before  such 
declarations  were  made.  Borough  v.  White,  2 
C.  &  P.  8. 

Where,  in  an  action  by  indorsee,  the  defence 
is  that  the  defendant  had  settled  it  in  account 
T^-ith  the  holder  when  dae,  and  that  the  plaintiff 
took  it  after  it  became  due,  what  was  said  by  the 
.person  represented  as  the  holder  and  indorsee 
when  it  became  due  is  not  evidence ;  he 
should  himself  be  called.  Btwk/uim  v.  Walligf 
6  Esp.  251. 

The  declaration  of  an  indorser,  made  whilst  he 
was  holder,  is  evidence  to  go  to  the  jury  against 
a  holder  under  an  indorsement  mode  before  the 
bill  was  due  ;  if  there  is  evidence  which  satisfies 
the  judge  that  the  indorsee  is  merely  an  agent 
to  sue  for  the  indorser  ;  and  the  jury  is  after- 
wards to  judge,  first,  of  the  agency,  and  then  of 
the  effect  of  the  declaration.  Welstead  v.  Zevi/, 
1  M.  &  Rob.  138. 

In  an  action  against  maker  of  a  note,  letters 
of  an  indorser  arc  not  admissible  to  impeach 
the  indorsee's  title,  though  the  indorsement  was 
made  after  the  note  was  payable.  Clipsam  v. 
O'Brien,  1  Esp.  10. 

Admissions  of  Acceptor.]— In  an  action  by  in- 
dorsee against  acceptor  the  defence  was  that  the 
bill  was  a  forgery  ;  he  had  represented  it  to  be 
so  to  certain  bankers,  who  were  applied  to  to  dis- 
count it  for  a  prior  holder ;  the  bankers  wrote  a 
letter,  stating  what  the  acceptor  had  said,  and 
minutely  entering  into  the  circumstances.  This 
letter  was  received  in  evidence  preliminarily 
to  the  observation  which  was  made  upon  it  by 
the  holder  : — Held,  properly  received.  Mivrs  v. 
Howler,  2  Jur.  95. 

Declarations  of  Drawer. ]~The  declarations  of 
the  drawer  are  admissible  in  evidence  to  shew 
that  the  bill  was  obtained  by  fraud  ;  the  plaintiff 
must,  however,  be  shewn  to  be  in  some  way  privy 
to  the  fraud.    Peckham  v.  Potter,  1  C.  &  P.  232. 

A  written  memorandum,  given  by  a  drawer  to 
the  acceptor,  stating  that  the  bill  was  drawn 
altogether  for  his  accommodation,  and  that  he 
will  save  him  harmless  against  it,  is  evidence  to 
shew  that  the  bill  was  an  accommodation  bill, 


even  in  an  action  against  the  acceptor  by  a  bon& 
fide  indorsee.    Reeves  v.  Tooitie,  6  Jur.  370. 

As  to  Consideration.] — On  an  issue,  whether 
consideration  was  given  by  tjie  plaintiff  for  a 
note,  his  letters  shewing  that  he  was  pressed  for 
money,  are  evidence  for  the  defendant.  Homat^ 
V.  Thompsan,  6  C.  &  P.  717. 

Of  Handwriting.] — In  action  upon  a  note 
dated  the  10th  of  November,  an  admission  by  the 
defendant  of  the  handwriting  of  a  note  dated  the 
10th  of  October,  was  produced  : — Held,  that  it 
was  not  necessary  for  the  plaintiff  to  give  evi- 
dence of  the  handwriting  of  the  note  mentioned 
in  the  declaration,  sinc6  it  was  evident  that  the 
defendant's  intention  in  the  admission  was  to 
admit  the  handwriting  of  the  note  declared  upon, 
and  that  the  misdescription  could  not  have  mis- 
led him.  Field  v.  Uemming,  5  D.  P.  C.  450  ;  M. 
&  H.  21  ;  1  Jur.  24. 

In  an  action  on  a  bill,  the  defendant  was,  by  a 
judge's  order,  to  make  the  admission  specified  in 
a  notice  to  admit,  and  the  notice  called  on  him 
to  admit  that  the  document  specified  to  be 
original  was  written,  signed  or  executed,  as  it 
purported  to  have  been,  saving  all  just  exceptions 
to  its  admissibility  as  evidence  in  this  cause. 
The  notice  described  the  bill  of  exchange  in  the 
usual  manner: — Held,  that  this  admission  did 
not  preclude  the  defendant  from  objecting  that 
the  bill  was  not  properly  stamped,  and  also  that 
this  w^as  not  such  an  admission  as  dispensed  with 
the  production  of  the  bill.  Vain  v.  Whittington^ 
Car.  &  M.  484. 

As  to  Authority  of  Acceptor.] — If  an  order  to 
admit  a  bill  is  made  where  the  notice  describes 
it  as  having  been  "  accepted  by  one  H.  B.  for  the 
defendant,"  it  is  not  competent  to  the  defendant 
to  dispute  the  authority  of  H.  B.  to  accept  as  his 
agent.     Wilkes  v.  Hopkins,  3  D.  &  L.  184. 

d.  Proof  of  Consideration  and  Fraud. 

What  Sufficient.] — In  an  action  by  a  third  in- 
dorsee against  the  acceptor,  he  cannot  put  the 
plaintiff  to  prove  consideration,  by  giving  prim& 
mcie  evidence  to  shew  the  want  of  it,  merely  as 
between  the  drawer  and  his  indorsee,  and  each 
subsequent  indorser  and  indorsee  ;  but  he  must 
also  shew  the  want  of  consideration  as  between 
himself  and  the  drawer.  And  for  this  purpose, 
it  is  not  enough  to  prove  that  the  drawer,  on  the 
day  before  the  maturity  of  the  bill,  procured  all 
the  indorsements  to  be  made  without  considera- 
tion, in  order  that  the  action  might  be  brought 
by  an  indorsee,  on  the  understanding  that  the 
money,  when  recovered,  should  be  divided  be- 
tween one  of  the  indorsees  and  the  drawer. 
Whittaker  v.  Edmunds,  1  A.  &  E.  638  ;  1  M.  & 
Rob.  366. 

Action  by  the  indoreees  against  the  indorser  of 
a  note  for  600Z.  Plea,  except  as  to  2001.,  that 
the  note  was  delivered  to  the  defendant,  in  order 
that  he  might  indoi'sc  it  for  the  accommodation 
of  the  maker,  to  enable  him  to  obtain  advances 
of  money  thereon  ;  that  the  plaintiffe  had  only 
advanced  to  the  amount  of  200^.,  and  that  there 
was  no  consideration  for  the  residue.  Replica- 
tion, that  the  plaintiffs  were  the  holders  of  the 
note  for  good  and  valuable  consideration,  given 
to  the  maker  in  respect  of  their  being  the  holders 
of  the  note  to  the  full  amount : — Held,  first,  on. 
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this  issae,  that  it  was  not  incumbent  upon  the 
plaintiff,  in  the  first  instance,  to  prove  the  con- 
sideration given  for  the  note ;  but  that  it  was 
necessary  for  the  defendant  to  begin,  and  im- 
peach the  plaintiffs  title.  Percival  v.  Framp- 
ton,  2  C,  M.  &  R.  180;  3  D.  P.  C.  748;  6  Tyr. 
fi79. 

Held,  secondly,  it  having  been  proved  that 
more  than  600/.  being  due  from  the  maker  to 
the  plaintifEs  at  the  time  the  note  was  paid  in  to 
them,  they  entered  the  note  as  a  bill  discounted 
to  his  credit,  but  that  198Z.  only  were  paid  to 
him,  that  that  was  equivalent  to  their  having 
advanced  the  amount  mentioned  in  the  note,  and 
was  a  giving  of  a  valuable  consideration  within 
the  meaning  of  the  issae.     Ih. 

Held,  thirdly,  that  if  the  note  was  given  to 
them  as  a  security  for  a  previous  debt,  the  plain- 
tiffs might  be  properly  stated  to  be  the  holders 
for  a  valuable  consideration.    Ih, 

Preinmption  of— How  rehnttod.] — Action  on 
a  note  at  two  months  after  date  by  indorsee 
against  maker.  Plea,  that  he  delivered  the  note 
to  the  indorsee  in  payment  of  a  bet  on  the  amount 
of  hop  duty,  and  that  the  plaintiff  took  it  when 
overdue,  and  without  value.  It  was  proved  that 
the  note  was  made  and  given  for  the  bet  to  the 
indorser  in  January,  1855;  it  bore  date  Ist 
January,  1854  ;  but  across  it,  at  the  time  it  was 
delivered  by  the  maker,  was  written,  "  Due  the 
4th  March,  1855."  In  fact,  the  date  of  1854  was 
a  mistake  for  1855,  not  noticed  by  any  one.  It 
was  indorsed  to  the  plaintiff  in  January,  1855. 
The  judge  left  it  to  the  jury  to  say  whether  there 
was  value  for  the  indorsement,  telling  them  that 
the  burthen  lay  on  the  defendant  to  prove  that 
there  was  none : — Held,  that  the  memorandum, 
that  the  note  was  due  on  the  41^  March,  1855, 
was  equivalent  to  a  memorandum  correcting  the 
error  in  the  date,  and  being  made  before  the 
note  was  issued,  operated  as  a  correction,  and 
consequently,  that  the  note  was  not  overdue. 
Fitch  V.  Jones,  5  El.  &  Bl.  238  ;  24  L.  J.,  Q.  B. 
293  ;  1  Jur.,  N.  S.  854. 

Held,  also,  that  there  was  no  misdirection ;  for 
that,  though  proof  that  a  negotiable  instrument 
was  affected  with  fraud  or  illegality  in  the  hands 
of  a  previous  holder,  raises  a  presumption  that 
he  would  indorse  it  away  to  an  agent  without 
value,  and  consequently  ^Is  on  the  plaintiff  for 
proof  that  he  gave  value,  the  presumption  does 
not  arise  when  the  previous  holder  merely  held 
without  consideration.  And  that  the  bet,  though 
void,  and  therefore  no  consideration,  was  not 
illegal,  so  as  to  raise  a  presumption  that  the 
indorsement  was  without  value.    Ih. 

The  presumption,  that  the  holder  of  a  bill  has 
given  value  for  it,  is  rebutted  when  it  appears 
that  the  acceptance  is  a  forgery ;  and  it  then 
lies  on  the  holder  to  prove  that  he  gave  considera- 
tion. Math^  V.  Maidstone  QLord),  1  0.  B.,  N. 
S.  273  ;  26  L.  J.,  C.  P.  58  ;  3  Jur.,  N.  S.  112. 

In  an  action  on  a  bill,  proof  of  any  such  cir- 
cumstances of  suspicion  as  might  be  left  to  the 
jury  as  evidence  of  fraud  in  the  original  nego- 
tiations of  the  bill  will  be  sufficient  to  call  upon 
the  plaintiff  to  prove  that  ho  is  a  holder  for 
value,  mil  V.  Featliersten^,  3  H.  &  N.  284  ;  27 
L.  J.,  Ex.  308  ;  4  Jur.,  N.  S.  813. 

Beferenoe  made  in  Kote  to  an  *'  Annexed  Con- 
tract*' not  axmaxed— Production  of.] — In  an 
action  on  a  note,  the  note  purported  to  be  "  for 


value  received  in  Pennance  shares,  pursuant  to 
annexed  contract ; "  no  contract  was  in  fact 
annexed  :  —  Held,  that  this  special  descrip- 
tion of  the  consideration  for  the  note  did  not 
render  it  incumbent  on  the  plaintiff  to  pnt  in 
any  contract  or  other  document  beside  the  note 
itself,  in  order  to  establish  his  case.  Fox  r. 
Frith,  Car.  &  M.  502. 

Plea  of  Ko  Consideration.] — In  an  action  bj 
the  holders  against  maker  of  a  cheque,  he  pleaded 
that  the  cheque  had  been  given  and  indorsed 
without  consideration.  It  appeared  that  the 
plaintiffs  were  trustees  of  a  Ix&nk;  that  the 
cheque  had  been  one  of  a  number  obtained  bja 
person  against  whom  the  bank  had  a  large 
account,  and  paid  by  him  over  to  one  of  the  bank 
agents,  on  a  corrupt  understanding  between 
them,  that  it  was  to  be  entered  in  the  bank 
books,  for  the  purpose  of  creating  a  coloniable 
balance  of  the  account,  but  that,  iSter  the  boob 
were  inspected  by  the  trustees,  the  cheque  shonld 
be  returned,  and  none  of  the  parties  weie  to  be 
sued  upon  it.  The  cheque  had  originally  been 
obtained  from  the  defendant,  in  consideration  of 
a  counter  cheque  for  the  like  amount  given  by 
the  payee,  and  on  an  understanding  that  neither 
was  to  be  presented  for  payment : — Held,  thit 
neither  of  the  allegations  was  proved.  Besan^ 
V.  Corser,  8  M.  &  W.  142  ;  5  Jur.  369 ;  S.  C,  at 
nisi  prius,  9  C.  &  P.  604. 

In  an  action  on  a  note,  by  indorsee  against 
maker,  he  pleaded  that  he  was  induced  to  make 
the  note  by  the  fraud  of  the  payee,  and  that  it 
was  indorsed  by  the  payee  without  consideration, 
and  that  the  plaintiff  sued  thereon  as  trustee. 
The  defendant  having  closed  his  case,  the  judge 
told  the  jury  that  there  was  no  evidence  to  sus- 
tain the  plea.  The  jury,  however,  returned  a 
verdict  for  the  defendant.  The  court  granted  a 
new  trial,  without  examining  whether  the 
direction  of  the  judge  was  right  or  wrong. 
Wood  V.  Cox,  17  C.  B.  280. 

Onus  proband!.] — ^Where  an  acceptor  or  other 
party  sued  upon  a  bill  pleads  only  tiiat  it  was 
given  for  goods  not  delivered,  or  for  any  other 
consideration  which  has  failed,  t^e  defendant  has 
a  right  to  begin,  but  the  onus  of  proof  is  upon 
him,  and  he  is  bound  to  satisfy  the  jury  that  the 
goods  have  not  been  delivered,  or  Uiat  the  con- 
sideration has  failed  in  toto,  and  if  he  does  not 
prove  this,  except  as  to  part^  the  plaintiff  is 
entitled  to  recover  for  the  rest.  Clark  v.  HdKo^ 
2  F.  &  F.  79. 

Where  the  immediate  indorser  of  a  bill  to  the 
plaintiff  has  parted  with  the  bill  in  violation  of 
good  faith,  want  of  consideration  as  between  him 
and  the  plaintiff  is  presumed,  so  as  tothrowupon 
him  the  onus. of  proving  consideratioiL  Smitk'^' 
Braine,  16  Q.  B.  244  ;  20  L.  J.,  Q.  B.  201 ;  15 
Jur.  287. 

In  an  action  by  indorsee  against  acceptor,  the 
mere  absence  of  consideration  for  the  acceptance! 
and  prior  indorsements,  does  not  throw  the  oovs 
on  the  plaintiff  of  proving  the  consideration  for 
the  indorsement  to  him,  where  no  circumstanoe^ 
of  fraud  or  illegality  appear.  Wkittaher  r« 
Edmunds,  1  M.  &  Rob.  366  ;  S,P,,  Jacob  y,E%^ 
gate,  1  M.  &  Bob.  445  ;  Batley  v.  C4iUerall,\^ 
&  Rob.  379. 

Action  by  an  indorsee  against  the  acceptor 
Plea,  that  he  accepted  the  bill  for  the  accomsMh 
datioA  of  the  drawer,  and  that  the  drawer  did  act 


1809 


BILLS    OF    EXCHANGE,   &c.— Actions  on. 


1810 


give  nor  did  the  defendant  receive,  any  considera- 
tion for  his  accepting  or  paying  the  bill ;  that  the 
drawer  indorsed  the  bill  to  the  plaintiff  without 
any  consideration ;  and  that  the  plaintiff  held 
the  bill  without  consideration.  Replication, 
that  the  drawer  indorsed  the  bill  to  the  plaintiff 
for  a  good  and  valuable  consideration : — Held, 
that  it  was  not  incumbent  on  the  plaintiff  to 
begin\  and  prove,  in  the  first  instance,  that  he 
gave  value  for  the  bill ;  but  that  the  rule  is  other- 
wise where  the  title  of  the  holder  is  impeached 
on  the  ground  of  fraud,  duress,  or  that  the  bill 
has  been  lost  or  stolen.  MiUs  v.  Barber ^  1  M.  jc 
W.  425 ;  5  D.  P.  C.  77  ;  2  Gale,  6. 

Upon  a  plea  of  no  consideration  to  an  action 
on  a  note,  to  which  the  plaintiff  replied  that 
there  was  a  consideration,  the  onus  of  proving 
that  there  was  no  consideration  lies  upon  the  de- 
fendant. Laeey  v.  Forrester,  3  D.  P.  C.  668 ;  2 
C,  M.  &  R.  59  ;  5  Tyr.  567  ;  1  Gale,  139. 

Action  against  miUiLer  of  a  cheque.  Plea,  that 
it  was  delivered  to  a  third  person  to  secure  a 
gaming  debt,  and  by  him  delivered  to  the  plaintiff 
without  consideration.  Replication,  that  it  was 
delivered  for  a  good  consideration  : — Held,  that 
the  illegal  drawing  of  the  cheque  was  so  admitted 
as  to  throw  on  the  plaintiff  the  onus  of  proving 
consideration.  Bingham  v.  Stanley,  1  0,^,1), 
237;  2Q.  B.  117;  6  Jur.  381. 

Action  by  indorsee  against  maker  of  a  note. 
Plea,  that  the  note  was  g^veu  for  a  gaming  debt, 
and  indorsed  to  the  plaintiff  with  notice,  and 
without  consideration.  Replication,  that  the 
note  was  indorsed  to  the  plamtiff,  without  notice 
of  the  illegality,  and  for  a  good  and  sufficient 
consideration : — Held,  that,  on  these  pleadings, 
the  illegal  making  of  the  note  was  not  so  admitted 
as  to  render  it  necessary  for  the  plaintiff  to  give 
any  evidence  of  consideration  ;  but  that,  in  onler 
to  compel  him  to  do  so,  the  defendant  ought  to 
have  proved  the  illegality.  Edmonds  v.  Groves, 
2  M.  &  W.  642 ;  6  D.  P.  C.  775  ;  M.  &  H.  211  ;  1 
Jur.  592. 

When  a  promissory  note  is  given  by  principal 
and  surety  for  a  definite  sum,  and  payable 
on  a  fi:i^ed  day,  it  is  presumed  to  be  given  in 
consideration  of  an  advance  at  the  date  of  the 
note;  and  if  the  payee  asserts,  as  against  the 
surety,  that  the  object  of  the  note  was  to  secure 
the  payment  of  the  balance  of  an  account  cur- 
rent  between  the  principal  and  the  payee,  the 
burden  of  proof  lies  on  the  payee.  Boys,  In  re, 
Eedes  v.  Boys,  Hop  Planter^  Company,  JSx parte, 
10  L.  R.,  Eq.  467  ;  39  L.  J.,  Ch.  655. 

Indorsee  against  maker  of  a  note  payable  to  B. 
Plea,  that  the  note  was  delivered  to  B.  by  the 
maker,  without  consideration,  and  in  order  that 
B.  might  raise  money  thereon  in  the  maker's 
behalf;  that  the  plaintiff  advanced  upon  the 
security  of  the  note  a  small  sum,  to  wit,  200/., 
and  no  more,  and  the  note  was  therefore  indorsed 
by  B.  to  the  plaintiff ;  that  before  the  action,  the 
plaintifif  was  paid  and  satisfied  by  the  defendant 
all  the  money  by  him  advanced,  and  all  his  right, 
title  and  cause  of  action,  upon  and  in  respect  of 
the  same.  The  replication  denied  the  payment 
and  satisfaction.  At  the  trial,  the  defendant 
g^ve  no  evidence  in  support  of  his  plea,  and  the 
jury  found  a  verdict  under  the  direction  of  the 
ju<^  for  the  whole  amount  of  the  note  : — Held, 
that  the  direction  was  right,  and  that  the  de- 
fendant could  not  avail  himself  of  the  admission 
in  the  pleading,  that  only  2002.  had  been  ad- 
vanced, to  limit  the  plaintiff's  right  to  recover  to 


that  sum.    Robins  v.  Maidstone,  D.  &  M.  30 ;  4 
Q.  B.  811 ;  12  L.  J.,  Q.  B.  321 ;  7  Jur.  694, 


Where  there  if  Praud  or  Ulegalitj.] — 


To  an  action  by  indorsee  against  maker,  he 
pleaded,  that  the  note  was  Indorsed  to  the  plain- 
tiff by  his  indorser,  in  violation  of  good  faith, 
and  in  fraud  and  contempt  of  an  order  for  re- 
ferring the  claim  of  that  indorser  to  arbitration ; 
and  that  the  plaintiff  took  the  note  with  know- 
ledge of  the  premises.  The  plaintiff  replied  that 
he  had  not,  when  he  took  the  note,  any  know- 
ledge of  the  premises : — Held,  that  the  defendant 
was  bound  to  beg^n  at  the  trial,  and  to  prove  the 
plaintiff's  knowledge  of  the  fraud  ;  and  that  the 
plaintiff  was  not  bound  in  the  first  instance  to 
prove  consideration  given  for  the  indorsement  to 
him.  Smith  v.  Martin,  9  M.  ii  W.  304;  1  D., 
N.  S.  418  ;  Car.  &  M.  58. 

In  an  action  by  indorsee  against  acceptor,  to 
which  the  defendant  pleads  that  the  bill  was 
obtained  by  fraud,  and  that  it  was  indorsed  to 
the  plaintiff  without  consideration,  to  which  he 
replies  de  injurift,  although  the  latter  allegati<»n 
is  necessary  to  render  the  plea  good,  proof  of  the 
fraud  casts  on  the  plaintiff  the  onus  of  proving 
consideration.  Jffarvey  v.  Towers,  6  Ex.  656 ;  20 
L.  J.,  Ex.  318  ;  15  Jur.  544  ;  S,  P.,  Bailey  v. 
Bidwell,  13  M.  ic  W.  73. 

Upon  the  trial  of  such  an  issue  it  is  not  the 
duty  of  the  judge,  to  determine  as  a  preliminary 
fact  whether  fraud  is  suficiently  proved,  to  cast 
on  the  plaintiff  the  onus  of  proving  considera- 
tion, but  only  whether  there  is  evidence  of  fraud 
for  the  jury  ;  and  it  is  correct  for  him  to  direct 
them,  that  if  they  think  the  fraud  proved  in 
the  absence  of  proof  by  the  plaintiff  of  con- 
sideration, the  defendsjit  is  entitled  to  the 
verdict.    lb. 

Action  on  a  bill,  djawn  by  M.  upon  and  ac- 
cepted by  the  defendant,  indorsed  by  M.  to  K. 
and  by  £.  to  the  plaintiff.  Plea,  that  the  bill 
was  accepted  by  the  defendimt,  and  drawn  and 
indorsed  in  blank  by  M.,  without  value,  and  that 
the  defendant  gave  it  to  E.  to  get  it  discounted 
for  the  defen&nt ;  that  E.  did  not  get  it  dis- 
counted, but  in  fraud  of  the  defendant,  and 
without  the  consent  of  M.,  delivered  it  to  some 
person  unknown,  and  that  neither  K.  nor  the 
plaintiff  gave  value  for  the  indorsements  to 
them.  A  second  plea  was  the  same  as  the  first, 
except  that  instead  of  alleging  want  of  considera- 
tion by  H.  and  the  plaintiff,  it  alleged  that  H. 
and  the  plaintiff  had  notice  that  the  bill  had 
been  obtained  from  the  defendant  by  fraud.  On 
the  part  of  the  defendant,  evidence  was  given 
that  E.  had  obtained  possession  of  the  bill  by 
fraud,  upon  which  the  judge  ruled  that  the  onus 
was  cast  upon  the  plaint^  of  proving  that  he 
gave  value : — Held,  that  this  ruling  was  correct. 
Berry  v.  Alderman,  14  C.  B.  95  ;  2  C.  L.  R.  691 ; 
23  L.  J.,  C.  P.  34. 

Where  a  bill  or  note  is  shewn  to  have  origin- 
ated in  illegality  or  fraud,  a  presumption  arises 
that  a  subsequent  holder  gave  no  value  for  it ; 
and  such  ptcsum^ion  will  support  a  plea  that 
the  plaintiff  is  a  holder  without  consideration, 
unless  rebutted  by  the  defendant  shewing  that 
he  gave  value.  But  where  there  is  a  mere  ab- 
sence of  consideration  between  the  oricpnal  par- 
ties, no  such  presumption  arises,  and  tne  defen- 
dant is  bound  to  prove  by  evidence  the  allegations 
in  his  plea.  Fitch  v.  Jones,  5  El.  k.  BL  238  ;  24 
I  L.  J.,  Q.  B.  293  ;  1  Jur.,  N.  S,  854. 
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What  is  Sridenea  of  Fraud.] — In  an  action 
by  indorsee  against  acceptor,  in  order  to  raise  a 
presumption  that  the  plaintiff  had  receiyed  the 
bill  fraudnlently  and  without  ralue,  evidence 
was  offered  to  shew  that  the  defendant  had  been 
defrauded  of  it ;  that  H.,  the  person  from  whom 
the  plaintiff  received  it,  had  stood  at  the  dock  in 
the  Old  Bailey,  that  he  had  retired  thenoe  and 
was  seen  no  more  at  large  for  eighteen  months, 
and  that  the  plaintiff  had  admitted  that  he  "had 
known  H.  for  a  considerable  time  :" — Held,  no 
evidence  to  go  to  the  jury  that  the  plaintiff  was 
aware  of  H/s  conviction  or  disreputable  cha- 
racter. JSerry  v.  Alderman^  13  C.  B.  674 ;  1  0.  L. 
R.  566. 

Under  a  plea,  alleging  that  the  bill  declared 
on  was  delivered  to  a  party  for  a  specific  pur- 
pose, and  afterwards  handed  to  the  plaintiff,  who 
is  not  a  bon&  fide  holder,  evidence  of  fraud  in 
the  plaintiff  is  not  receivable.  Uther  v.  Bich, 
10  A.  &  E.  784  ;  2  P.  &  D.  579. 

e.  Proof  of  Payment. 

What  if  Sollieientl — A.  kept  an  account  at  a 
bank,  who  discounted  for  him  a  bill  for  365/., 
drawn  by  him  upon  and  accepted  by  the  defen- 
dant. The  day  before  the  bill  became  due,  A. 
went  to  the  bank,  who  held  another  bill  of  his 
for  370/.,  due  that  day,  and  requested  the  man- 
ager to  retire  the  two  bills  by  discounting  two 
others  of  similar  amounts.  The  manager  con- 
sented, and  A,  gave  him  a  bill  for  865/.,  pur- 
porting to  be  accepted  by  the  defendant,  to 
retire  the  bill  of  that  amount.  The  bank  dis- 
counted the  second  bill  for  365/.,  and  placed  the 
proceeds  to  the  credit  of  A.  minus  the  discount, 
and  the  bank  got  back  from  their  London  agent 
the  first  bill  for  365/.,  with  the  acceptance  can- 
celled. Several  thousand  pounds  had  been  sub- 
sequently paid  by  A.  into  the  bank.  It  after- 
wards turned  out  that  the  acceptance  of  the 
second  bill  for  365/.  was  forged  by  A.  In  an 
action  by  the  bank  against  the  defendant,  as 
acceptor  of  the  first  bill :— Held,  that  the  facts 
did  not  support  a  plea  of  p^nent  of  the  bill 
by  A.  Bell  v.  Buckley y  11  Ex.  631 ;  25  L.  J., 
Ex.  163. 

Lapie   of  Time — ^Note    unaeeoimted   for.] — 

Where  a  note  of  twenty  years'  date  is  unac- 
counted for,  it  is  a  presumption  of  payment. 
Duffield  V.  Creed,  5  Esp.  62. 

Effeet  of  Beceipt.] — ^A  bill  was  drawn  by  A. 
on  B.,  and  indorsed  to  C.  The  bill  was  not 
satisfied  when  due,  but  part  payments  were 
afterwards  made  by  the  drawer  and  acceptor. 
Two  years  after  it  had  become  due,  D.  paid  the 
balance  to  C,  the  holder,  and  the  latter  indorsed 
the  bill,  and  wrote  a  receipt  on  it  in  general 
terms : — Held,  that  the  receipt  was  not  conclu- 
sive evidence  that  the  bill  had  been  satisfieti 
either  by  the  acceptor  or  drawer,  but  that  parol 
testimony  was  admissible  to  explain  it.  Graves 
v.  Key,  3  B.  &  Ad.  313. 

An  acceptor  of  a  bill,  on  its  presentation  to 
him  when  due,  did  not  take  it  up ;  but  after- 
wards, on  the  same  day,  a  person  unknown  called 
at  the  banker's  where  it  lay,  and  paid  the 
amount,  and  received  back  the  bill  with  a 
general  receipt  indorsed  upon  it.  In  an  action 
by  the  indorsee  against  the  acceptor,  the  bill  was 
produced  bearing  that  receipt :— Held,  no  evi- 


dence of  payment  of  the  bill  by  the  aooeptor. 
Phillipay,  Warren,  14  M.  &  W.  379;  ULJ., 
Ex.  280  ;  9  Jur.  930. 

K^thout  Produetion  of  Kote.]— To  an  actkn 
by  indorsee  against  maker  of  a  note,  he  pleaded, 
that,  before  making  the  note,  he  niade  another 
note  for  the  accommodation  of  the  indoner,  who 
indorsed  it  to  the  plaintiff ;  that  when  it  becune 
due  he  (the  defendant)  made  the  note  in  the 
declaration,  and  gave  it  to  the  indoiser,  to  take 
up  such  prior  note.  He  then  averred  paymat 
by  the  indorser  to  the  plaintiff  of  the  note  in  the 
declaration,  and  acceptance  by  the  plaintiff  :— 
Held,  that  the  only  material  part  of  tke  pleavas 
payment  of  the  note  declax^  upon,  ajkl  that 
such  payment  might  be  proved  without  producing 
the  note ;  and  that  all  the  averments  as  to  the 
prior  note  were  surplusage,  of  which  the  d^ 
fcndant  was  not  bound  to  give  any  eTidenoe: 
Shearman  v.  Bumard,  2  P.  &  D.  565 ;  10  A. 

6  E.  593. 

In  Cash.] — Payment  of  a  bill  is  understood  in 
the  lex  mercatoria,  and  is  used  in  55  Geo.  3,  c 
184,  s.  19;  as  a  payment  in  cash  of  the  bill  when 
it  comes  to  maturity.      Morley  v.   rtf/iwprf/, 

7  M.  &  W.  174  ;  1  H.  &  W.  13  ;  4  Jur.  1163. 

A  plea  in  an  action  on  a  bill  by  indorsee 
against  drawer,  that  the  bill  was  paid  bj  the 
acceptor  before  it  became  due,  and  aftervaid* 
reissued  by  him  without  any  new  stamp,  can  be 
supported  only  by  proof  of  actual  payment  in 
cash,  and  not  by  evidence  of  any  arrangement 
between  the  drawer  and  acceptor,  wherebjthe 
bill  is  treated  as  being  satisfied.    lb. 

By  Stranger.] — To  an  action  by  indorsees  of  a 
bill  for  65/.,  the  defendant  pleaded  that  the  bill 
was  an  accommodation  bill,  that  the  drawer 
indorsed  the  bill  and  other  bills  to  the  plaintiffs 
as  security  for  repayment  to  them  of  30/.  ad- 
vanced by  them  to  the  drawer,  and  that  the  bUl 
was  satisfied  by  payment  to  them  by  the  acceptor 
of  one  of  the  other  bills  of  the  money  so  ad- 
vanced, and  all  interest  thereon  :— Held,  no 
bar  to  the  action,  the  payment  having  been  made 
by  a  stranger,  and  not  having  been  ratified  by 
the  plaintiffs.  £emj)  v.  BalU,  10  Ex.  607;  24 
L.  J.,  £)x.  47. 

Of  Joint  and  SeTeral  Kote.]— A  plea  of  paj- 
ment  by  one  of  several  makers  of  a  joint  and 
several  note  is  supported  by  proving  a  payment 
of  the  note  by  one  of  his  co-xnakersL  BeoMmont 
V.  Greathead,  3  D.  &  L.  631 ;  2  C.  B.  494. 

Payment  and  acceptance  of  the  amount  of  a 
note  after  it  becomes  due,  and  when  the  header 
is  entitled  to  nominal  damages,  is  a  plea  of  pay- 
ment and  acceptance  in  dischaiige  of  the  debt 
and  damages ;  consequently,  the  holder,  after 
such  payment  and  acceptance,  cannot  maintain 
an  action  for  such  nominal  damag<@.    Ih, 

An  agreement  between  the  payee  and  one  d 
several  makers  of  a  joint  and  several  note,  that 
the  payee  shall  t^e  another  note  in  satisfactioD 
of  the  first,  with  payment  of  the  note  taken  bj 
the  payee  on  such  understanding,  amounts  to 
payment  by  the  other  makers  of  the  joint  and 
several  note.  Thome  v.  Smith,  2  L.,  M.  i  P. « 5 
10  C.  B.  659  ;  20  L.  J.,  C.  P.  71  ;  15  Jur.  469. 

Of  part  Payment  df  Note  Payable  on  Seaiii] 
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remained  in  the  hands  of  the  company  at  the 
commencement  of  the  liquidation  : — Held,  that 
the  proceeds  of  bills  discounted  before  the  stop- 
page could  not  be  followed  by  the  bank ;  but 
that  the  bank  was  entitled  to  all  bills  remitted 
by  it  to  the  company  which  were  in  the  hands  of 
the  company  when  it  stopped  payment.  Oothen- 
iurg  Commercial  Company^  In  re,  44  L.  T.  166  ; 
29  W.  R.  358—0.  A. 


— ^By  the  rules  of  a  money-loan  society,  it  was 
provided  that  each  holder  of  shares  should  pay  a 
sum  per  week  upon  each  share,  and  that  each 
member  should  take  his  share  by  sale,  or,  for 
want  of  a  purchaser,  by  ballot ;  that  for  each 
share  he  was  to  receive  40/.,  when  paid  by  the 
members,  upon  giving  a  security,  to  be  approved 
of  by  the  committee.  A.  purchased  a  40/.  share, 
and,  by  way  of  the  sectirity  required,  he  gave 
with  two  parties  a  joint  note,  payable  on 
demand,  for  40/,,  to  the  treasurer  of  the  society. 
He  continued  the  weekly  payments  regularly  for 
some  time,  and  others  were  made  by  his  sureties, 
and  then  default  was  made  : — Held,  in  an  action 
upon  the  note,  in  default  of  payment  of  the 
weekly  sums,  that  the  preceding  payments  of  the 
weekly  sums  were  no  evidence  in  support  of  a 
plea  of  part  payment  of  the  note.  Jones  r. 
Grattan,  8  Ex.  773  ;  22  L.  J.,  Ex.  247. 

Plea  of  PayniMEt — Snffioienoy  of.] — In  an 
action  on  a  bill  by  indorsee  against  acceptor,  a 
plea  that  the  indorsement  was  in  blank  ;  that, 
at  the  time  the  bill  became  due,  it  was  in  the 
hands  of  W.,  as  lawful  holder  for  value,  who, 
while  he  was  holder,  and  in  pursuance  of  an 
agreement  with  the  acceptor,  and  after  the  bill 
was  due,  and  before  the  plaintiff's  possession, 
and  before  action,  accepted  of  the  acceptor  10/. 
in  part  payment  of  the  bill,  and  a  note  at  three 
months  for  the  residue,  which  note  he  paid  when 
due  : — Held,  that  the  plea  sufficiently  disclosed 
W.*B  title  to  the  bill,  and  also  a  payment  to  him 
in  discharge  of  the  bill.  Loitmx  v.  LandelUj 
6  C.  B.  677  ;  6  D.  &  L.  296  ;  18  L.  J.,  0.  P.  88  ; 
13  Jut.  38. 

To  an  action  by  indorsee  against  acceptor,  a 
plea  puis  darrein  continuance,  that  an  earlier 
indorser  paid  to  the  plaintiff,  then  being  holder, 
and  the  plaintiff  accepted,  the  full  amount  of 
the  biU,  and  all  Interest  thereon,  in  f  uU  satisfac- 
tion and  discharge  of  the  bill,  and  all  moneys 
due  in  respect  thereof,  not  mentioning  damages 
or  costs,  is  a  bad  plea.  Goodwin  v.  Crem^r^ 
18  Q.  B.  757  ;  22  L.  J.,  Q.  B.  30  ;  17  Jur.  2. 


XV.    APPROPRIATION  OF  SECURITIES. 

Generally.] — When  a  drawer  of  an  accom- 
modation bill 'deposits  securities  in  the  hands  of 
the  acceptor,  and  appropriates  such  securities  to 
the  meeting  of  the  bill,  such  appropriation  over- 
rides any  general  lien  of  the  depositee  upon  the 
securities.  Inman  v.  Clare,  5  Jur.,  N.  S.  89  ; 
Johns.  769. 

Bight  to  Seenrities,  but  not  to  Koney  arising 
firom  them.] — The  Gothenburg  Company  in  Lon- 
don were  in  t"he  habit  of  accepting  bills  drawn 
upon  them  by  the  Merchant  Bank  at  Gothen- 
burg, and  the  bank  from  time  to  time  forwarded 
bills  payable  in  London,  which  the  company 
cither  discounted  or  collected  as  they  arrived  at 
maturity,  and  a  running  account  was  kept  by  the 
company  as  between  themselves  and  the  bank. 
The  company  stopped  payment  on  the  20th 
January,  1879,  and  went  into  liquidation  on  the 
22nd  of  the  same  month,  and  consequently  the 
bank  had  to  take  up  the  company's  acceptances 
to  the  amount  of  2,197/.  The  bank  claimed  to 
be  paid  this  sum  out  of  the  proceeds  of  biUs 
amounting  to  2,300/.,  which  had  been  remitted 
by  itself  to  the  company,  and  some  of  which 


Bill  of  Sale.] — A.  being  indebted  to  C,  A.  and 
B.  gave  their  joint  and  several  note  for  the 
amount  to  C. :  A.  becoming  further  indebted, 
and  pressed  for  further  security,  by  a  bill  of  sale 
(reciting  that  C.  having  demanded  payment  of 
the  debt,  A.  had  requested  him  to  accept  a 
further  security),  assigned  his  household  effects 
td  C.  as  a  further  security,  with  a  proviso  that 
he  should  not  be  turned  out  of  possession  of  the 
effects  till  after  three  days'  notice  : — Held,  that 
C.'s  remedy  on  the  note  was  neither  suspended 
nor  extinguished  by  the  bill  of  sale,  but  that  he 
might  sue  A.  on  the  note  at  any  time,  notwith- 
standing the  bill  of  sale.  Twope7iny  v.  Young, 
5  D.  &  R.  269 ;  3  B.  &  C.  208. 

Agreement  tliat  Aooeptor's  Efl!»ots  should  be 
first  Sold  before  calling  upon  Surety.]— Defen- 
dant idrew  bills  as  surety  for  H.,  who  accepted 
them,  and  it  was  provided  by  a  deed  to  which 
the  plaintiff,  the  holder,  as  well  as  the  defendant, 
was  a  party,  that  he  should  not  sue  defendant  on 
the  bills  till  H.'s  effects  should  have  been  sold, 
and  the  proceeds  applied  in  discharge  of  the 
bills.  H.'s  effects  were  seized,  and  sold  under  a 
oommission  of  bankruptcy,  the  trustee,  to  whom 
they  had  been  conveyed  by  the  deed,  having, 
witli  the  knowledge  and  aeent  of  the  defendant, 
omitted  to  take  possession  of  them  in  time : — 
Held,  that  the  plaintiff  was  not  barred  from 
suing  the  defendant  on  the  bills.  Lancaster  v. 
I/arrlion,  6  Bing.  726  ;  4  M.  &  P.  661. 

Of  Mortgage.]— K.  &  Co.  accepted  bills  for 
L.  &  Co.,  and  L.  &  Co.  mortgaged  to  K.  & 
Co.  an  estate  in  Guiana  to  secure  a  cash  credit, 
granted  by  BL  &  Co.,  to  the  extent  of  76,000 
dollars.  There  was  a  general  current  account 
between  the  two  firms.  K.  &  Co.  and  L.  &  Co. 
each  became  insolvent : — Held,  that, 'under  the 
circumstances,  the  mortgage  was  a  security  for 
money  advanced  to  meet  the  bills.  City  Bank 
V.  iMckie,  5  L.  R.,  Gh.  773 ;  23  L.  T.  376  ;  18  W. 
R. 1181. 

Held,  also,  that  the  holders  of  the  bills  were 
entitled  to  the  benefit  of  the  mortgage  security, 
and  to  have  the  money  received  from  the 
mortgage  security  applied  in  payment  of  the 
bills.    lb. 

Of  Consignments.] — P.  &  Co.  were  cotton  mer- 
chants at  Pemambuco.  A.,  at  Liverpool,  wished 
to  obtain  consignments  of  cotton  from  them. 
They  desired  some  security  other*  than  his  own. 
He  obtained  from  Bamed's  Banking  Company  at 
Liverpool  a  letter  of  credit,  by  which  the  bankers 
authorized  the  Pemambuco  firm  to  draw  on  them 
"against  cotton  purchased  in  conformity  with 
instructions."  The  drafts  were  to  be  "covered 
by  shipping  documents,  say  invoices  and  bills  of 
lading  of  cotton  addressed  to  this  company,  and 
forwarded  under  separate  cover  by  the  same 
mail  which  brings  the  drafts  for  acceptance,  on 
receipt  of  which,  documents  we  engage  to  honour 
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such  drafts/'  Some  shipping  documents  of  cotton 
were  sent,  and  some  bills  were  accepted — one 
bill  was  accepted  without  any  shipping  docu- 
ments being  sent — and  then,  before  any  of  these 
bills  were  due,  the  bankers  became  bankrupt, 
and  bills  arriving  immediately  afterwards  were 
left  unaccepted.  On  a  winding-up  order,  issued 
in  the  matter  of  the  bank,  the  agent  of  the 
Pernambuco  firm,  who  was  also  a  partner  in  that 
firm,  claimed  to  prove  against  the  bankers  for 
the  whole  amount  of -the  bills,  without  bringing 
into  account  the  value  of  the  cotton  which  had 
been  sold,  or  which  remained  in  hand :— -Held, 
that  he  was  not  in  a  position  to  do  so,  but  was 
entitled  only  to  prove  for  the  balance.  Banner 
V.  Johntton.  5  L.  R.,  H.  L.  167  :  40  L.  J.,  Ch. 
730 ;  24  L.  T.  642. 

The  bill  holderd  had  no  lien  over  the  goods  in 
the  hands  of  the  bankers,  so  as  to  enable  them  to 
treat  the  bankers  as  trustees  for  their  interests. 
The  bankers  were  only  debtors  to  the  bill  holders 
for  the  surplus  remaining  after  the  goods  con- 
signed had  been  applied  to  satisfy  the  accept- 
ances,   lb, 

A  banking  company  in  Liverpool,  at  the  re- 
quest of  L.,  granted  to  his  agent  in  New  Orleans 
a  credit  for  20,000Z.,  under  which  they  were 
to  be  at  liberty  to  draw  bills  upon  the  bank 
against  cotton  purchased  by  them  on  his  account. 
The  bills  were  to  be  accompanied  by  the  corre- 
sponding bills  of  lading  for  cotton,  and  the  bank 
undertook  to  accept  the  bills,  on  the  bills  of 
lading  being  given  up  to  them,  and  to  pay  them 
at  maturity.  Under  this  credit  his  agent  drew 
on  the  bank  a  bill  for  7,798/.  against  242  bales  of 
cotton.  The  bill  was  discounted  at  New  Orleans, 
and  the  discounters  sent  it  with  the  bills  of 
lading  of  the  cotton  to  their  agents  in  Liverpool, 
who  presented  it  for  acceptance,  and  it  was  ac- 
.  cepted  by  the  bank,  to  whom  the  bills  of  lading 
were  handed.  Soon  afterwards  the  bank,  in 
pursuance  of  some  arrangement  which  they 
made  with  L.,  handed  the  bills  of  lading  to  him 
that  he  might  raise  money  upon  them.  He 
plcdgetl  them  with  certain  brokers  for  6,000/., 
and  paid  that  sum  into  the  bank  to  an  account 
called  his  cotton  account.  Before  the  bill  ma- 
tured the  bank  stopped  payment  and  was  ordered 
to  ibe  wound  up.  Afterwards  the  brokers  sold 
the  cotton,  and,  after  repaying  themselves  what 
they  had  advanced,  with  interest,  paid  the 
balance  of  the  purchase-money  to  the  holders  of 
the  bill.  They  were  afterwards  admitted  to 
prove  in  the  winding-up  for  the  amount  of  the 
bill.  The  Master  of  the  Rolls  ordered  that  the 
balance  of  the  proceeds  of  sale  of  the  cotton 
which  the  bill  holdera  had  received  should  be  set 
off  against  the  dividends  payable  to  them  upon 
the  amount  of  their  proof :— Held,  that  no  such 
set-off  could  be  admitted.  Barned's  Banking 
Company,  In  re,  Leech,  Ejs  parte.  6  L.  R.,  Ch. 
388  ;  40  L.  J.,  Ch.  590 ;  24  L.  T.  647 ;  19  W.  R. 
652— L.  JJ. 

Leave  was  given  to  the  liquidators  to  apply  to 
have  the  amount  of  the  proof  reduced  by  the 
sum  which  the  bill  holders  had  received  from  the 
proceeds  of  the  sale  of  the  cotton.    lb. 

On  the  14th  of  September  P.  k.  Co.  purchased 
from  H.  a  floating  cargo  of  maize,  and  on  the 
same  day  resold  it  to  the  defendant  On  the  4th 
of  October  P.  &  Co.,  according  to  the  custom  of 
the  trade,  paid  H.  (who  retained  the  shipping 
documents)  a  deposit  of  883/.  on  account  of  the 
cargo,  and  the  same  day  drew  a  bill  on  the  de- 


fendant for  that  amount,  which  he  accepted. 
P.  &  Co.  thereupon  discounted  the  bill  with  his 
bankers.  On  uie  arrival  of  the  cargo  in  No- 
vember, P.  &  Co.,  acting  on  the  defendanfs  in- 
structions, sold  the  cargo  for  him  to  C  who  paid 
H.  the  balance  due  from  P.  &  Co.  on  the  fiRt 
sale,  and  received  direct  from  H.  the  shipping 
documents.  There  was  then  remaining  in  C.'^ 
hands  a  balance  of  416/.  due  to  the  defendant. 
On  the  2nd  of  December  P.  &  Co.  executed  a 
deed  of  inspectorship  ;  on  the  17th  the  bill  f«v 
883/.  was  dishonoured  at  maturity ;  and  on  the 
20th  the  defendant  filed  in  Dublin  a  petition  fur 
arrangement  with  his  creditors.  Haid  P.  &  Co. 
not  suspended  payment,  they  would  have  been 
entitled,  according  to  the  regular  course  of  busi- 
ness, to  have  appropriated  the  balance  of  416/.  to 
the  taking  up  of  the  bill ;  and  it  would  also  have 
been  their  duty  towards  the  defendant  to  have 
done  so  and  to  have  retired  the  bill.  C.  having 
paid  the  415/.  into  court : — Held,  that  the  money 
paid  in  ought  to  be  applied  towards  taking  ap 
the  bill,  and  ought  not  to  be  paid  to  the  d^n- 
dant  or  his  trustees.  Bank  of  Ireland  t.  Perry, 
7L.  R.,  Ex.  14  ;  41  L.  J.,  Ex.9;  25  L.  T.  845; 
20  W.  R.  300. 

Two  firms  of  G.  &  Co.  and  L.  k  Co.  engaged  in 
a  joint  transaction,  which  consisted  in  the  pur- 
chase of  cotton  by  L.  &  Co.  in  Bombay,  which 
was  consigned  to  G.  &  Co.  in  London  for  sale  by 
them  on  the  joint  account  The  cotton  was  paid 
for  by  means  of  the  proceeds  of  bills  of  exchange 
which  were  drawn  by  L.  k  Co.  upon  G.  k  Co- 
and  were  sold  to  bankers  in  Bombay.  The  bills 
of  lading  of  the  cotton  were  sent  to  G.  &  Co..  to 
put  them  in  funds  to  meet  their  acceptances 
when  due.  Both  firms  went  into  liquidation. 
Some  of  the  cotton  which  had  been  bought  on 
the  joint  account  came  into  the  hands  of  the 
trustee  of  L.  k  Co. : — Held,  that  the  holders  of 
acceptances  of  G.  k  Co.,  the  proceeds  of  which 
had  been  employed  in  paying  for  this  cotton, 
were  entitled  to  have  the  proceeds  of  the  cotton 
specifically  appropriated  to  meet  the  bills,  sub- 
ject, however,  to  the  right  of  the  creditors  (if 
any)  of  the  aggregate  partnership  composed  td 
the  two  firms  to  have  the  proceeds  of  the  cotton 
applied  as  part  of  the  joint  estate  of  that  partner- 
ship. Dewhurst,  B-e  parte,  Leggatt,  7«  jv,  8  L. 
R.,  Ch.  965  ;  42  L.  J.,  Bk.  87  ;  29  L.  T.  125 ;  21 
W.  R.  874. . 

A  firm  of  merchants  in  England  employed  a 
firm  of  merchants  in  South'  America  as*  their 
agents  to  purchase  goods  and  send  them  to  Eng- 
land. The  foreign  firm  drew  bills  on  the  Engli^ 
firm,  and  sold  them  in  South  America,  and  with 
the  proceeds  purchased  goods  which  thcj  shipped 
to  England,  sending  the  bills  of  lading  directly 
to  the  English  firm,  and  at  the  same  time  advis- 
ing them  of  the  drawing  of  the  bills,  bj  means  of 
which  they  had  purchased  the  goods,  and  rcqaest- 
ing  them  to  carry  the  invoice  price  of  the  goods 
to  their  account.  The  English  firm  went  into 
liquidation,  and  the  foreign  firm  also  became 
bankrupt  When  the  English  firm  stepped  pay- 
ment a  cargo  of  goods  was  in  transitu,  and  some 
of  the  bills  drawn  for  purchasing  them  had  been 
accepted  by  the  English  firm,  but  not  paid,  and 
others  had  not  been  accepted.  The  trustee  in 
the  liquidation  took  possession  of  the  cargo  on  its 
arrival.  The  creditors  of  the  foreign  firm  claimed 
to  have  the  goods  appropriated  to  meet  the  bilis 
drawn  in  respect  of  them : — Held,  that  the 
foreign  firm,  whether  regarded  as  the  agents  of 
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chased  from  the  New  Orleans  Bank  a  bill  drawn 
by  them  upon  the  Bank  of  Liverpool,  and  was 
told  by  the  persons  representing  the  New  Orleans 
Bank  at  the  time  of  the  purchase  that  the  Liver- 
pool Bank  had,  or  would  have,  funds  of  the  New 
Orleans  Bank  sufficient  and  applicable  to  meet 
the  bill,  and  appropriated  for  the  purpose.  Be- 
fore the  bill  was  presented  for  acceptance,  the 
New  Orleans  Bank  stopped  payment,  and  the 
Liverpool  Bank  declined  to  accept  the  bill  on 
presentation,  or  to  pay  it  at  maturity,  on  the 
ground  that  though  tbey  had  sufficient  funds  of 
the  New  Orleans  Bank  to  meet  the  bill,  none  of 
such  funds  were  specifically  appropriated  to  the 
payment  of  it.  The  course  of  business  between 
the  two  banks  was  for  the  New  Orleans  Bank  to 
remit  to  the  Liverpool  Bank  bills  for  collection, 
and  to  draw  bills  against  the  remittances,  taking 
care  to  keep  them  always  in  funds  to  meet  the 
bills  drawn  upon  them  : — Held,  that  there  was 
no  specific  appropriation  of  the  funds  of  the 
New  Orleans  Bank  in  the  hands  of  the  Bank  of 
Liverpool  to  meet  the  bill,  and  that  the  state- 
ment made  to  him  amounted  to  no  more  than  a 
representation  of  the  course  of  dealing  between 
the  two  banks.  Thompson  v.  Simpson,  5  L.  R., 
Ch.  669;  39  L.  J.,  Ch.  857;  18  W.  R.  1090. 
See  next  case. 

A  representation  or  an  assurance  given  by  the 
drawer  of  a  bill,  that  the  bill  was  drawn  "  spe- 
cially" or  "expressly"  against  funds  already 
remitted  by  him  more  than  sufficient  to  meet  the 
bill  on  maturity,  does  not  amount  to  a  specific 
appropriation  or  equitable  assignment  of  the 
funds  so  remitted,  although  it  is  given  to  one 
who  is  induced  thereby  to  purchase  the  bill, 
unless  it  is  also  represented,  or  the  fact  is,  that 
there  was  a  trust  already  constituted,  by  which 
the  payer  of  a  bill  would  hold  funds  in  trust 


the  English  firm  or  as  vendors,  had  parted  with 
all  property  in  the  goods,  and  had  no  power  to 
direct  the  appropriation  of  the  proceeds ;  and, 
therefore,  no  equity  arose  on  the  insolvency  of 
the  two  firms  in  favour  of  the  holders  of  the  bills 
to  have  the  proceeds  applied  in  payment  of  the 
bills  under  the  doctrine  of  WaHjig^  £x  parte j  19 
Ves.  346.  Banner,  Ex  parte,  Tappenbeck,  In  re, 
2  Ch.  D.  278  ;  45  L.  J.,  Bk.  73  ;  34  L.  T.  199  ;  24 
W.  R.  476— C.  A. 

A  direction  by  consignor  to  consignee  to  place 
the  invoice  price  of  goods  to  his  credit,  and  the 
bills  drawn  against  them  to  his  debit,  does  not 
amount  to  an  appropriation  of  the  goods  to  pro- 
tect the  bills.    lb. 

A  company  employed  an  agent  for  the  sale  of 
goods  in  a  shop  taken  for  that  purpose.  The 
agent  was  to  be  paid  a  commission  on  the  sale, 
and  he  was  to  accept  bills  for  the  company  for 
such  a  reasonable  amount  as  was  represented  by 
the  goods  on  his  premises ;  and  if  on  the  hiUa 
arriving  at  maturity  the  agent  had  not  sufficient 
funds  in  his  hands  to  meet  the  bills,  the  company 
was  to  make  good  the  difference.  The  company 
failed  and  was  wound  up,  and  at  that  time  a  bill 
accepted  by  the  agent  had  not  arrived  at  matu- 
rity : — Held,  that  the  agent  had  a  lien  upon  the 
goods  in  his  hands  for  the  amount  of  the  bill. 
Pavu's  Patent  Felted  Fabric  Company,  In  re,  1 
Ch.  D.  631  ;  45  L.  J.,  Ch.  318  ;  24  W.  R.  607. 

Y.,  a  merchant  at  Costa  Rica,  consigned  goods 
to  M.,  L.  &,  Co.,  of  London,  and  at  the  same  time 
drew  bills  on  M.,  L.  &  Co.,  intending  that  the 
goods  should  be  a  provision  for  the  bills.  Two  of 
the  bills  came  into  the  hands  of  the  plaintiff,  who 
presented  them  to  M.,  L.  &  Co.  for  acceptance, 
but  they  declined  to  accept  them.  Y.,  on  being 
informed  of  this,  wrote  to  S.,  in  London,  request- 
ing him  to  take  charge  of  the  consignment  and  to 


realize  it,  honouring  all  his  drafts  which  on  ac-  for  the  payment  of  the  particular  bill,  or  of  bills 
count  of  it  he  had  drawn  upon  M.,  L.  k  Co.,  and  of  that  particular  class  or  description.  Citizens' 
to  telegraph  if  the  proceeds  were  insufficient  to  '  Bank  of  Louijfiana  v.  First  National  Bank  of 
cover  the  drafts.  Upon  these  instructions  S.  •  Xew  Orleatis,  6  L.  R.,  H.  L.  352  ;  43  L.  J.,  Ch. 
wrote  to  the  plaintiff,  referring  to  the  bills,  and  |  269  ;  22  W.  R.  194. 

informing  him  that  he  expected  delivery  of  the  A  customer  paid  in  a  sum  of  money  to  a 
goods  sent  by  the  drawer  against  them,  and  country  banker  with  instructions  to  remit  600/., 
would  then  wTite  again.  Shortly  afterwards  '  part  of  the  sum,  to  a  London  banker  to  meet 
S.  obtained  the  delivery  warrants  from  M.,  L.  &  j  acceptances  of  the  customer.  The  banker  on 
Co.,  and  wrote  to  the  plaintiff,  saying  that  he  '  the  same  day  sent  several  bills  to  a  bill  broker, 
would  dispose  'of  the  same  as  instructed  by  the  ;  directing  him  to  remit  the  proceeds  to  the 
sender  : — Held,   that  the    plaintiff    and    other   London  banker,  and  directed  the  London  banker 


holders  of  the  billB  had  a  specific  charge  upon 
the  proceeds  of  sale.  Ran  ten  v.  Alfaro,  6  Ch. 
D.  786  ;  46  L.  J.,  Ch.  832  ;  36  L.  T.  529— C.  A. 
Reversing  35  L.  T.  664. 

A  firm  at  Bombay  shipped  cotton  to  a  pur- 
chaser in  London,  drawing  against  him  for  the 
amount  of  the  invoice  prices  of  the  cotton,  with 
a  direction  to  place  the  amount  to  the  account 
of  the  shipments.  The  purchaser  accepted  the 
bills,  and  received  the  bills  of  lading,  but  his  ac- 
ceptances were  dishonoured  at  maturity,  and 
were  taken  up  for  the  honour  of  the  vendors 
by  their  London  agents.  The  purchaser  subse- 
quently went  into  liquidation,  and  the  London 
agents  claimed  the  proceeds  of  sale  of  the  cotton 
as  against  the  trustee  in  the  liquidation  : — Held, 
that  there  had  been  no  specific  appropriation  of 
the  proceeds  of  the  cotton  to  answer  the  bills  of 
exchange,  and  that  the  trustee  was  entitled. 
JBntwistle,  In  re,  Arbuthjwt,  Ex  parte,  3  Ch.  B. 
477  ;  25  W.  R.  238— C.  A. 

Of  Bemittanoee,  Fundi,  and  Billf.] — T.  por- 


to  meet  the  acceptances.  Next  day  the  country 
banker  stopped  payment : — Held,  that  the 
500/.  was  appropriated,  and  that  the  customer 
was  entitled  to  recover  it  back  in  full.  Farley 
V.  Turner,  3  Jur.,  N.  S.  532 ;  26  L.  J., 
Ch.  710. 

M.  paid  a  certain  sum  into  a  country  bankers* 
with  written  directions  to  apply  it  to  meet  a  bill 
of  exchange  payable  the  next  day  at  the  country 
bankers'  London  agents.  The  country  bankers 
stopped  payment  the  next  day  without  having 
advised  their  Ix)ndon  agents  of  the  payment  of 
the  sum,  and  the  bill  on  being  presented  was 
dishonoured  : — Held,  that  the  country  bankers 
having  made  no  specific  appropriation  of  the 
sum,  A.  was  only  entitled  to  prove  as  a  general 
creditor.  Bamed's  BanJiiny  Company,  In  re, 
Massey,  Ex  parte,  39  L.  J.,  Ch.  635  ;  22  L.  T. 
853  ;  18  W.  R.  818. 

L.,  a  merchant  of  Bremen,  on  various  occa- 
sions consigned  goods  to  S.,  of  Havana,  against 
which  by  the  direction  of  8.  he  drew  bills  upon 
a  common  correspondent  of  theirs,  R.  of  London, 
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who  accepted  them.  S.  then  remitted  to  R. 
sundry  bills,  accompanied  by  directions  to  hold 
them  agaiast  certain  specified  bills  on  account  of 
which  S.  was  liable  to  R.,  amongst  them  R.'s 
acceptances  of  L/s  bills  on  behalf  of  S.  Previous 
to  the  maturing  of  the  bills  so  remitted,  S.  and 
K  both  suspended  payment.  Upon  an  applica- 
tion by  L.  against  the  trustee  of  R.'s  estate  to 
have  the  proceeds  of  the  bills  so  remitted  by  S. 
to  R.  appropriated  to  R.'s  acceptances  of  L.'s 
bills  : — Held,  that  the  rule  in  Waring,  Ex  parte 
(19  Ves.  346),  was  applicable  ;  that  in  the  course 
of  business  between  the  parties,  the  remittances 
of  S.  were  specifically  appropriated  to  certain 
items  of  liability,  and  among  them  to  R.*s  accept- 
ances, and  that  the  appropriation  was  not 
affected  by  the  abatement  caused  by  the  two 
bankruptcies.  Smarts  Ex  parte,  Richardson, 
In  re,  8  L.  R.,  Ch.  220  ;  42  L.  J.,  Bk.  22  ;  28 
L.  T.  146  ;  21  W.  R.  237. 

Held,  also,  that  there  was  sufficient  privity 
between  the  parties  to  admit  of  the  application 
of  Waring,  Ex  parte,    lb. 

On  the  day  b^ore  certain  acceptances  fell  due, 
the  acceptors  handed  to  their  country  bankers 
short  bills  and  cash  specifically  to  meet  the  ac- 
ceptances which  were  payable  at  the  country 
bankers'  London  agents.  The  bankers  remitted 
the  bills  to  the  agents,  with  part  of  the  cash  and 
some  small  cheques,  accompanied  by  a  letter  of 
advice  in  their  usual  form,  debiting  the  remit- 
tances, and  advising  the  agents  of  the  accept- 
ances, but  also  croiiting  or  directing  certain 
payments,  the  total  of  which  with  the  accept- 
ances exceeded  the  amounl  of  the  remittances. 
The  agents  acknowledged  the  remittances  and 
advice  in  the  usual  manner,  but  on  presentation 
refused  payment  of  the  acceptances,  which  they 
indorsed  "  Awaiting  further  advice  ;"  and  before 
the  acceptances  could  be  again  presented,  the 
country  bankers  had  stopped  payment  On  a 
bill  filed  by  the  acc^tors  seeking  to  have  the 
short  bills  specifically  appropriated  to  meet  their 
acceptances  : — Held,  that  the  agents  might  re- 
tain the  bills  to  answer  the  general  balance  due 
to  them  from  the  countiy  bankers.  Johnson  v. 
Mobarts,  44  L.  J.,  Ch.  465;  32  L.  T.  446. 
Affirmed  on  appeal,  10  L.  R.,  Ch.  606 ;  44  L.  J., 
Ch.  678  ;  33  L.  T.  138  ;  23  W.  R.  763. 

Y.  &  Co.  used  to  accept  accommodation  bills 
drawn  upon  them  by  G.,  a  foreign  merchant,  and 
the  latter  used  to  remit  to  them  other  bills  to 
meet  the  acceptances  at  maturity,  and  to  keep 
them  out  of  cash  advances.  The  account  of 
these  bills  was  kept  separately  from  the  general 
account  between  the  parties.  Y.  &  Co.  filed  a 
liquidation  petition,  under  which  their  creditors 
duly  resolved  to  accept  a  composition  of  3«.  id. 
in  the  pound.  A  trustee  had  been  appointed 
nnder  the  liquidation  petition,  and  into  his  hands 
came  certain  remittances  sent  by  G.  to  meet 
bills  drawn  by  him  on  Y.  &  Co.,  who  accepted 
them,  but  failed  before  the  bills  matured: — 
Held,  that  G.  was  entitled  to  have  the  remit- 
tances returned  to  him,  subject  to  the  right  of 
Y.  &  Co.  to  be  indemnified  for  the  Zs.  id.  in  the 
pound  paid  by  them  under  the  composition  to 
the  holders  of  the  acceptances,  to  meet  which 
the  remittances  were  specifically  appropriated. 
Gomez,  Ex  parte,  Ygleslas,  In  re,  10  L.  R.,  Ch. 
639  ;  32  L.  T.  677  ;  23  W.  R.  780. 

When  securities  which  have  been  given  as  be- 
tween drawer  and  acceptor  or  indorser  of  bills 
to  Secure  payment  of  those  bills  are  realized  and 


distributed  amongst  the  bill  holders,  such  realiza- 
tion and  distribution  are  to  be  considered  as 
effected  at  the  time  when  the  bills  accrued  doe, 
and  all  questions  as  to  the  proof  or  reduction  of 
proof  of  the  bill  holders  against  the  indorser  as 
to  dividends  paid  on  proof  before  such  actual 
distribution  are  to  be  determined  on  this  footing; 
and  that  whether  the  administration  of  the  insol- 
vent estates  is  in  bankruptcy  or  in  chajicerr. 
Bamed^s  Banking  Company,  In  re,  Joint  8t«ek 
Discount  Company,  Ex  parte,  19  L.  R,  Eq.  1 ; 
44  L.  J.,  Ch.  97.  Affirmed  on  appeal,  10  L  R, 
Ch.  198 ;  44  L.  J.,  Ch.  494  ;  31  L.  T.  862 ;  23  W. 
R.  281. 

M.,  a  foreigner,  drew  a  bill  on  Y.,  which  was 
accepted,  and  remitted  a  bill  of  exchange  to 
cover  it.  Before  the  acceptance  became  payable. 
Y.  filed  a  petition  for  liquidation  and  the  lemit- 
tance  came  in  specie  to  the  hands  of  the  recdver 
appointed  in  the  liquidation.  Shortly  afterwards 
resolutions  were  duly  registered  for  accepting  a 
composition  payable  by  instalments.  M.  was 
also  insolvent,  and  had,  since  making  the  remit- 
tance, entered  into  a  composition  with  some  of 
his  creditors,  but  had  not  made  any  cession  of  his 
property,  and  remained  liable  to  be  sued  on  the 
bills.  He  was  indebted  to  Y.  on  the  account 
between  them  beyond  2,000/. : — ^Held,  that  as 
M.,  though  unable  to  pay  his  debts,  was  liable 
to  be  sued,  was  free  to  deal  with  his  property  as 
he  pleased,  and  was  not  subject  to  thejurisdictioii 
of  any  court,  the  doctrine  of  Wariitg,  Ex  parte 
(19  Ves.  345),  did  not  apply,  and  that  the  holder 
of  Y.'s  acceptance  could  not  claim  payment  out 
of  the  remittance.  General  South  Ameriesn 
Company,  Ex  parte,  Yglesiag,  In  re.  10  L.  K. 
Ch.  635 ;  45  L.  J.,  Bk.  54 ;  33  L.  T.  112;  23 
W.  R.  843. 

It  was  agreed  between  T.,  a  London  merchant, 
and  S.  &  Co.,  a  firm  carrying  on  business  at  Lcffl- 
don  and  Shanghai,  that  T.  should  from  time  to 
time  accept  bills  to  be  drawn  upon  him  by  S.  t 
Co.,  on  the  security  of  the  bills  of  lading  of 
goods  to  be  consigned  by  them  to  their  house  at 
Shanghai  for  sale,  and  the  net  proceeds  were  to 
be  remitted  to  the  London  house,  which  was  to 
pay  them  over  to  T.  Amongst  other  transactions 
carried  out  in  pursuance  of  this  agreement,  T.. 
in  March,  1873,  accepted  two  bills  at  six  months' 
sight  for  825Z.  and  750Z.  respectively  against 
goods,  and  sent  the  bills  of  lading  of  the  goodn 
to  S.  Sc  Co.'s  house  at  Shanghai.  They  sold  put 
of  these  goods  in  two  lots  for  247/.  and  757/.. 
and  paid  the  proceeds  of  the  sales,  together  with 
those  of  other  sales,  into  a  bank  at  Shanghai  to 
their  own  credit,  and  on  the  26th  July,  with 
those  two  sums,  and  with  other  moneys,  they 
purchased  draft^  on  London  for  1,1982.  and 
1,000Z.,  which  they  remitted  to  their  London 
house  "  to  our  credit,**  and  in  their  letter  of  that 
date  enclosing  the  drafts  they  sent  lists  of  sales 
with  which  tiiey  credited  their  London  hoqse, 
and  which  comprised  the  two  sales  for  247/.  and 
757/.  The  drafts,  on  reaching  London,  came  into 
the  bands  of  the  trustee  in  the  liquidation  of 
S.  &  Co.,  who  had  filed  a  liquidation  petiHon 
in  August,  1873  : — Held,  that  there  was  no  *{«■ 
cific  appropriation,  so  as  to  entitle  T.  to  receiw 
the  247/.  and  757Z.  out  of  the  remittances  of 
1,198/.  and  1,000/.  in  payment  pro  tanto  of  his 
acceptances  for  825/.  aid  7501.  Cooper,  i> 
parte,  ScJteibler,  In  re,  31  L.  T.  417— L.  J. 

A  shipper  at  Bombay  having  consigned  goods 
to  merchimts  in  England,  £ew  on  them  for 
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1,200/.,  and  insured  the  goods  for  1,700/.  He 
sold  the  drafts  to  a  bank,  and  handed  them  at 
the  same  time  the  policy  of  insuranoe  and  the 
bills  of  lading,  with  a  letter  of  hypothecation 
signed  by  him.  This  letter  stated  that  the  ship- 
per, having  sold  the  bills  to  the  bank,  and  having 
at  the  same  time  handed  to  them,  ^'  as  collateral 
securities  for  the  due  payment  of  "  the  bill,  **  the 
bills  of  lading  and  shipping  documents  of  the 
several  goods  stated  at  foot/*  thereby  authorized 
the  bank.  "  on  default  being  made  in  acceptance 
on  presentment,  or  in  payment  at  maturity  "  of 
the  bill,  to  sell  the  goods  and  apply  the  proceeds 
in  payment  of  the  bill ;  *'  the  balance,  if  any,  to 
be  placed  against  any  other  of  my  bills  which 
may  at  the  time  be  in  the  hands  of  the  said  bank, 
or  any  other  liability  of  me  to  the  said  bank." 
The  only  documents  stated  at  foot  were  the  bill 
of  exchange  and  the  bill  of  lading.  The  ship 
was  burnt  at  sea  and  the  cargo  lost.  The  draft 
lor  1,200/.  was  duly  accepted,  but  the  acceptors 
failing,  it  was  dishonoured  at  maturity.  The 
bank  recouped  themselves  out  of  the  policy 
moneys  which  had  been  paid  to  them  by  the  in- 
surance office,  and  had  a  balance  in  their  hands. 
This  balance  having  been  claimed  by  assignees 
for  value  of  it  from  the  shipper,  the  bank  claimed 
it  as  a  collateral  security  for  a  debt  due  to  them 
from  the  shipper  on  another  account.  He  had 
shipped  goods  to  other  consignees,  and  had 
drawn  against  the  goods  bills,  which  were  also 
in  the  hands  of  the  same  bank.  When  the  bills 
fell  due  the  drawees  had  requested  the  bank  to 
defer  presentment  of  the  bills.  The  bills  had 
not  been  presented,  but  the  goods  had  been  sold 
at  a  loss,  and  the  bank  had  re-drawn  upon  the 
shipper  for  the  deficiency ;  but  he  had  failed  : — 
Held,  that  the  letter  of  hypothecation  did  not 
extend  to  any  other  liability  of  the  shipper  to 
the  bank  than  that  arising  upon  the  1,200/.  bill. 
Latham  v.  Charte^red  Bank  of  India,  17  L,  B., 
Eq.  205  ;  43  L.  J.,  Bk.  612  ;  29  L.  T.  795. 

Held,  also,  that  the  bank  having,  at  the  re- 
quest of  the  drawees,  refrained  from  presenting 
the  bills,  had  practically  given  them  time,  and 
had  thus  released  the  drawer,  and  that  the 
shipper  was  not  indebted  to  the  bank  on  this 
account.    lb. 

Held,  on  both  grounds,  that  the  plaintiffs 
were  entitled  to  the  surplus  in  the  hands  of  the 
bank.    lb. 

See  further,  PAYMENT. 

Bills  Brawn  against  Billi  of  Lading.  ] — A  party 
accepted  bills  to  meet  goods  consigned  to  him. 
The  acceptances  were  made  payable  "  on  delivery 
of  the  bills  of  lading."  The  bills  of  lading  re- 
mained, with  the  bills  of  exchange,  in  the  posses- 
sion of  the  bank  who  had  discounted  the  latter 
for  the  drawers ; — Held,  on  the  bankruptcy  of 
the  acceptor,  that  the  goods  were  part  of  his 
estate  which  the  bank  held  as  security  for  their 
debt,  and  therefore  that  the  bank  could  only 
prove  for  the  amount  due  on  the  bills  of  ex- 
change after  deducting  the  value  of  the  goods. 
Bretty  Ex  parte,  Hoioe,  In  re,  6  L.  R.,  Ch.  838  j 
40  L.  J.,  Bk.  54  ;  25  L.  T.  252  ;  19  W.  R.  1101. 

Com  merchants  in  California  agreed  to  send 
cargoes  of  wheat  to  a  miller  in  England,  the  re- 
imbursement to  be  by  his  acceptance  against  bill 
of  lading.  The  com  merchants  shipped  a  cargo, 
and  made  out  the  bill  of  lading  in  six  parts. 
Three  parts,  with  corresponding  bills  of  ex- 
change drawn  on  the  miller  for  the  price  of 


the  cargo,  were  indorsed  by  the  com  merchants, 
and  transferred  to  a  Californian  bank  for  valu- 
able consideration.  These  bills  of  exchange 
were,  with  the  bills  of  lading  annexed,  accepted 
by  the  miller.  One  indorsed  part  of  the  bill  of 
lading  was  inadvertently  sent  by  the  com  dealers 
to  the  miller,  and  by  him  transferred  to  au  En- 
glish bank  for  valuable  consideration.  The  bills 
of  exchange  were  not  met  by  the  miller  :— Held, 
that  the  com  merchants  were  entitled  to  deal  as 
they  did  with  the  cargo  by  transferring  the  bills 
of  lading ;  that  the  English  bank  could  not, 
under  the  circumstances,  claim  as  holders  of 
the  bill  of  lading  without  notice  ;  and  that  the 
English  bank  bed  no  priority.  Gilbert  v.  Guig- 
non,  8  L.  R.,  Ch.  16  ;  21  W.  R.  281. 

A  bank  presented  a  bill  of  exchange  to  the 
drawees  for  their  acceptance,  accompanied  by  a 
ticket  representing  that  the  bank  held  bills  of 
lading  to  cover  it.  The  drawees  thereupon  ac- 
cepted the  bill,  relying  on  the  statement  that 
the  bank  held  bills  of  Lading  which  both  parties 
thought  to  be  genuine.  The  bills  of  Jading  had 
been  forged  by  the  drawer  of  the  bill  of  ex- 
change : — Held,  that  the  drawees  were  not  en- 
titled to  demand  from  the  bank  genuine  bills  of 
lading  before  paying  the  amount  of  the  bill  of 
exchange.    Baxter  v.  Chapman,  29  L.  T.  642. 

L.  &  Co.  employed  S.  &  Co.  as  their  correspon- 
dents at  Havannah,  and  R.  as  their  correspondent 
in  London.  They  consigned  certain  cargoes  to 
S.  &  Co.,  at  the  same  time  informing  them  that 
they  would  draw  bills  on  B.  for  the  value.  This 
they  accordingly  did,  and  the  bills  were  accepted 
by  R.  Before  the  bills  came  to  maturity,  S.  &  Co. 
sent  remittances  in  short  bills  to  R.  to  cover  the 
amount  of  the  bills,  telling  him  to  take  them. 
**  against  the  acceptances.*'  R.  became  bankrupt, 
and  the  acceptances  were  not  paid,  and  soon  after 
S.  &  Co.  became  insolvent : — Held,  that  the  re- 
mittances must  be  applied  to  meet  the  accept- 
ances,  under  the  ruling  of  Waring^  Ex  parte  (19 
Ves.  345).  Smart,  Ex  parte,  Richardtton,  In  re, 
8  L.  R.,  Ch.  220 ;  42  L.  J.,  Bk.  22  ;  28  L.  T.  146  ; 
21  W.  R.  237. 

It  is  no  objection  to  the  application  of  the 
rule  in  that  case  that  the  party  sending  the 
remittances  was  not  a  party  to  the  bills  as 
drawer  or  indorser,  provided  the  bills  were 
drawn  in  respect  of  a  transaction  in  which  he 
is  liable.    lb. 

See  also  Shipping. 
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See  SHIPPING. 


BILLS   OF   SALE. 

1.  Parties,  1823. 

2.  What  amounts  to,  so  as  to  require  Regis- 
tration,  1824. 

3.  fixtures  and  6h'owing  Crops, 

a.  Fixtures,  1886. 

b,  Chrowiog  Crops,  1840. 
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4.  Posicution  of  tJie  Goods, 

a.  In  Orantor,  1841. 

b.  In  Grantee,  1846. 

6.  Property  passing  hy^  1850. 

6.  Sueceisive  BHU  of  Sale,  1869. 

7.  Stampina,  1861. 

8.  When  Iraudvlent  and  Void. 

a.  Continuation  of  Possession,  1861. 

b.  Under  BiU  of  Sale  from  Sheriff,  1863. 

c.  Conveyance,  Frandnlent — Se^  ¥vjiVi>JJ- 

LBNT     COVYBTANOKS — ^HUSBAHD     AKD 

WiTB  (Marriaqb  Sbttlbmbbts). 

9.  Operating  as  an  Act  of  Bankruptcy. — See 

Bankruptcy. 

10.  RegUtration. 

a.  Affidavit,  1864. 

i.  Generally,  1864. 

ii.  Attestation,  1865. 
iii.  Description  of  G^rantor,  1870. 
iv.  Description  of  Grantee,  1875. 

b.  Statement  of  Consideration,  1876. 

c.  Renewal  of,  1882. 

d.  Condition,  1884. 

e.  Effect  of,  1885. 

/.  Non-  or  Defective  Registration,  1886. 
g.  Proof  of,  1887. 

11.  PrioHty,  1888. 

12.  Putting  in  Force,  1890. 

13.  Specific  Performance  of  Agreement  to  give 
Bill  of  Sale,  1897. 

14.  Etidence  to  Impeach  Validity  of  1898. 

1.  Paeties. 

By  riotitioiu  Owner.] — A.,  who  was  living  in 
the  same  house  with  B.,"was  the  owner  of  certain 
goods  therein,  which  goods  A.  for  a  fraudulent 
purpose,  permitted  B.  to  raise  and  receive  money 
upon  by  way  of  bill  of  sale  in  his  own  name  to 
C,  who  believed  the  goods  to  be  the  goods  of  B. 
The  goods  being  afterwards  seized  under  a  fi.  fa. 
against  A.  : — Held,  that  the  sale  to  C.  of  the 
goods  was  valid,  B.  being  in  effect  the  agent  of 
A.  in  the  transaction.  Low  v.  M^  Grill,  10  L.  T. 
495  ;  12  W.  R.  826. 

A  party  in  apparent  possession  of  household 
furniture  gave  a  bill  of  sale  for  value,  and  com- 
plied with  the  formalities  ^required  by  17  &  18 
Vict.  c.  36  ;  another  person,  whose  property  the 
goods  really  were,  represented  to  the  grantee 
that  they  were  the  property  of  the  grantor.  A 
fieri  facias  having  been  issued  against  the  property 
of  the  real  owner,  the  goods  were  taken  in  exe- 
cution by  the  sheriff,  and  an  interpleader  issue 
directed  to  try  the  right  to  them  as  between  the 
grantee  of  the  bill  of  sale  and  the  execution 
creditor : — Held,  first,  that  the  owner  of  the 
goods  was  estopped  from  alleging  that  the  goods 
were  not  the  property  of  the  party  giving  the 
bill  of  sale.  Richards  v.  Johnso?i,  4  H.  &  N.  660 ; 
28  L.  J.,  Ex.  322  ;  5  Jur.,  N.  S.  620. 

Held,  secondly,  that  the  execution  creditor  was 
not  so  estopped.    lb, 

A  bill  of  sale  was  executed  by  A.  to  B.,  but 
the  person  w^ho  was  really  interested  in  the  goods 
was  C,  who  advanced  the  money,  but  whose 
name  did  not  appear  either  in  the  bill  of  sale  or 
in  the  affidavit  filed  therewith : — Held,  that 
though  B.  might  be  treated  in  equity  as  a  mere 
trustee,  there  was  no  trust  which  need  appear 
upon  the  face  of  the  instrument.  Robinson  v. 
Collingwood,  17  C.  B.,  N.  S.  777  ;  34  L.  J., 
C.  P.  18;  10  Jur.,  N.  S.  1080;  11  L.  T.  313; 
13  W.  R.  84. 


By  Oompaay.] — A  trading  company  may  give 
a  bill  of  sale  of  its  effects  as  a  security  for  a  di^t 
due  from  the  company  in  respect  of  goods  sup- 
plied for  the  purpose  of  its  trade.  Shears  v. 
Jacobs,  36  L.  J.,  C.  P.  241  ;  14  L.  T.  286  ;  14  W. 
R.609. 

A  bill  of  sale  was  given  by  a  company  ;  two 
directors  affixed  their  signatures  near  the  Bcal: — 
Held,  that  the  directors  signed  as  such,  wad  not 
as  attesting  witnesses ;  and  that,  consequently, 
their  residences  and  occupations  need  not  be 
stated  in  the  affidavit  filed  pursuant  to  17  &  18 
Vict.  c.  36.  Beffield  v.  Whit^,  2  L.  R,  C.  P.  144 ; 
36  L.  J.,  C.  P.  25  ;  12  Jur.,  N.  S.  902 ;  15  L.  T. 
211  ;  15  W.  R.  68. 


By  Executrix.] — ^An  assignment  by  an  execu- 
trix after  probate  and  after  judgment  againsst 
her  for  a  debt  due  from  her  testator,  of  all  bis 
property  and  effects  to  trustees  for  tlie  benefit  of 
his  creditors,  is  valid  as  against  the  judgment 
creditor.  Wolverhampton  and  Staffordshire 
Banking  Company  v.  Marston,  7  H.  &  K.  148 : 
30  L.  J.,  Ex.  402 ;  7  Jur.,  N.  S.  1040  ;  4  L.  T. 
524  ;  7  W.  R.  790. 

Hay  be  Mt  up  by  an  Executor  do  boa  tort.] — ^A 
duly  registered  bill  of  sale  from  a  deceased  party 
may  be  set  up  by  an  executor  de  son  tort,  if 
bon&  fide,  though  possession  was  not  taken  until 
after  the  death,  but  for  any  goods  not  included 
in  the  bill  of  sale  he  must  account  as  executor. 
Webster  v.  Blackman,  2  F.  &  F.  490. 

InsoWent  Testator — ^Rights  against  Sxeeutor.  j 
— Where  a  testator  assigned  his  property,  and  the 
plaintiff,  in  an  action  against  the  executor,  set 
up  fraud  in  the  assignment,  and  suggested,  to 
prove  the  fraud,  that  the  testator  was  insolvent 
at  the  time  of  the  assignment,  it  is  sufficient  for 
the  purposes  of  the  plaintiff  in  the  action,  if,  by 
the  very  act  of  assignment,  the  testator  made 
himself  insolvent — that  is,  if  the  property  left 
after  the  conyeyance  was  not  enough  to  pay  his 
debts.     Jackson  v.  Bowley,  Car.  &  M.  97. 

But  where  the  sum  realized  after  the  death  of 
the  testator  very  nearly  equalled  the  amount  of 
his  debts,  the  judge  still  left  it  to  the  jury  to 
say  whether  there  had  been  fraud  in  the  assign* 
ment.    lb, 

2.  What  amounts  to,  so  as   to   requibs 

Reoistbatiok. 

Statutes.]— iS^tf  41  &  42  Vict.  c.  31,  and  45  k 
46  Vict  c  43. 

Form — Instrument  not  in  Aoeordanee  witb  tke 
Form  given  by  the  Aet]— The  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882,  s.  9,  provides  that 
a  bill  of  sale  made  or  given  by  w^y  of  secuiitj 
for  the  payment  of  money  by  the  grantor  thereof, 
shall  be  void,  unless  made  in  accordance  with  th^ 
form  in  the  schedule  to  the  act  annexed.  Tbe 
act  also  provides  (s.  7)  that  personal  chattels  as- 
signed under  a  bill  of  sale  shall  not  be  liable  to 
be  seized  by  the  grantee  for  any  other  than  tbe 
follovnng  causes,  viz.,  amongst  others — 1.  If  the 
grantor  shall  make  default  in  payment  of  the 
sum  or  sums  of  money  thereby  secured  at  the 
time  therein  provided  for  payment,  or  in  tbe 
performance  of  any  covenant  or  agreement 
contained  in  the  bill  of  sale,  and  necessary  fur 
maintaining  the  security.     2.    If  the  grantor 
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shall  become  a  bankrupt,  or  saffer  the  said  goods 
or  any  of  them  to  be  distrained  for  rent,  rates, 
or  taxes.  4.  If  the  grantor  shall  not,  without 
reasonable  excuse,  upon  deni4\nd  in  writing  by 
the  grantee,  produce  to  him  his  receipts  for  rent, 
rates,  and  taxes.  By  a  bill  of  sale  the  grantor 
assigned  to  the  grantee  the  goods  enumerated  in 
the  schedule  thereto,  by  way  of  security  for  the 
payment  of  300/.  money  advanced,  and  180/.  for 
agreed  capitalized  interest  thereon  at  the  rate  of 
00/.  per  cent,  per  annum,  making  together  the 
sum  of  480/.,  by  instalments  of  a  certain  amount, 
at  certain  specified  dates.  The  grantor  also 
covenanted,  amongst  other  things,  that  she 
would  deliver  to  the  grantee  the  receipts  for 
rent,  rates,  and  taxes,  in  respect  of  the  premises 
on  which  the  gootls  a^sigrned  might  be,  when  de- 
manded *'  in  writing  or  otherwise ; "  and  also 
that  she  would  not  make  any  assignment  for  the 
benefit  of  creditors,  or  file  a  petition  for  liquida- 
tion or  composition  with  creditors,  or  do  or  suffer 
anything  whereby  she  should  render  herself  liable 
to  be  made  or  become  a  bankrupt.  It  was  also 
by  the  said  bill  of  sale  agreed,  that  if  the  grantor 
should  break  any  of  the  covenants,  all  the  moneys 
thereby  secured  should  immediately  become  due 
and  be  forthwith  paid  to  the  grantee,  and  it  was 
provided  that  the  chattels  assigned  should  not  be 
liable  to  seizure  for  any  other  cause  than  those 
specified  in  the  Bills  of  Sale  Act  (1878)  Amendment 
Act,  1882  : — Held,  that  the  bill  of  sale  was  void, 
as  not  made  in  the  form  given  in  the  schedule. 
Darui  V.  Burton,  11  Q.  B.  D.  537  ;  52  L.  J..  Q.  B. 
B36— C.  A.  Affirming  10  Q.  B.  D.  414  ;  52  L.  J., 
Q.  B.  334  ;  48  L.  T.  433  ;  31  \V.  R.  523  ;  47  J.  P. 
392. 

Held,  also,  that  the  bill  of  sale  could  not  be 
Hupported,  inasmuch  as  it  enabled  the  grantee  to 
seize  the  goods  upon  a  failure  by  the  grantor  to 
produce  the  receipts  for  rent,  rates,  and  taxes, 
after  a  verbal  demand,    lb. 

By  a  bill  of  sale,  a  mortgagor  in  consideration 
of  30/.  paid  to  him  by  the  mortgagee,  and  also 
in  consideration  of  the  sum  of  10/.  charged  by 
the  mortgagee  by  way  of  bonus  or  commission, 
assigned  certain  chattels  to  the  mortgagee  to 
secure  the  repayment  of  the  principal  sum  of 
40/.,  with  interest  at  5  per  cent.  It  was  agreed 
between  the  parties  that  the  mortgagor  should 
"  forthwith ''  pay  to  the  mortgagee  the  said  prin- 
cipal sum,  and  interest,  and  costs  then  due ;  and 
also  all  rents,  taxes,  &c.,  and  forthwith  produce 
the  receipts  for  the  same.  And  it  was  also  agreed 
and  declared,  amongst  other  things,  that  if  the 
mortgagor  should  make  default  in  payment  of 
the  sums  at  the  time  and  in  the  manner  ap- 
pointed, or  do  or  suffer  anything  whereby  he 
should  render  himself  liable  to  become  a  bank- 
rupt, or  remove  or  suffer  the  chattels  to  be  re- 
moved, or  if  execution  should  be  or  should  have 
been  levied  against  the  goods  of  the  mortgagor, 
or  if  default  should  be  made  in  the  performance 
of  any  of  the  covenants,  then  it  should  be  law- 
ful for  the  mortgagee  to  enter  and  seize.  There 
was  a  proviso  at  the  end  of  the  bill  of  sale  that 
the  chattels  assigned  should  not  be  liable  to 
seizure  or  to  be  taken  possession  of  by  the  mort- 
gagee for  any  cause  other  than  those  specified  in 
s.  7  of  the  BiUs  of  Sale  Act  (1878)  Amendment 
Act,  1882  .-—Held,  that  the  bill  of  sale  was  void 
as  not  in  accordance  with  the  form  in  the  sche- 
dule to  the  act ;  and  further,  that  the  invalidity 
ot  certain  of  the  causes  for  which  the  mortgagee 
might  enter  and  seize,  was  not  cured  by  the 
VOL.   I. 


proviso  at  the  end  of  the  bill  of  sale.  Pearce, 
Ex  parte,  WilliainSy  In  re,  49  L.  T.  475  ;  32  W. 
R.  187. 


Bate  of  Interest] — A  bill  of  sale  was 


given  by  way  of  security  for  the  payment  of 
100/.,  being  the  amount  advanced,  and  the  sum 
of  76/.,  being  the  interest  agreed  to  be  paid  for 
the  advance  ;  and  the  moi-tgagoiis  agreed  to  pay 
to  the  mortgagees  the  principal  sum,  together 
with  the  agreed  interest  thereon,  by  sixteen 
equal  consecutive  quarterly  instalments  of  11/. 
each.  The  bill  of  sale  authorized  the  mort- 
gagees, in  events  within  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882,  to  enter  into  the 
mortgagors'  premises,  and  take  possession  and 
sell  the  chattels  comprised  in  the  security,  and 
out  of  the  proceeds  pay  themselves  the  principal 
and  interest  secured,  or  so  much  as  should  be  un- 
paid, with  costs.  The  mortgagees  having  entered 
and  taken  possession  : — Held,  upon  motion  for 
an  injunction  by  the  mortgagors  against  the 
mortgagees,  that  for  the  purpose  of  the  motion 
the  bill  of  sale  must  be  held  to  be  valid  within 
the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882,  s.  9,  and  that  it  was  not  necessary  to 
state  specifically  in  the  bill  of  sale  the  actual 
rate  of  interest  secured.  Wilson  v,  Kirkwood,  48 
L.  T.  821. 

Sale  and  Beoeipt.] — A  tradesman  expecting  the 
execution  of  a  fieri  facias  issued  by  the  Court  of 
Chancery  for  payment  of  costs  in  a  suit,  effected 
a  sale  of  the  whole  of  his  furniture  and  stock  in 
trade.  The  only  document  passing  upon  the 
occasion  was  a  receipt  for  the  money  paid  upon 
the  purchase  : — Held,  that  the  receipt  given  for 
the  goods  did  not  amount  to  a  bill  of  sale,  and 
therefore  that  it  did  not  require  registration. 
Jfallv.  Metropolitan  iSaloon  Omnihti«  (Jompany, 
4  Drew  492  ;  28  L.  J.,  Ch.  777  ;  7  W.  R.  316. 

A  creditor  having  agreed  with  his  debtor  to 
take  a  growing  crop  in  satisfaction,  the  debtor 
gave  him  a  receipt  for  the  amount  of  the  debt  as 
if  for  money  paid  on  a  sale  of  the  crop,  and  the 
creditor  having  taken  possession  : — Held,  that 
the  transfer,  though  not  registered,  was  good  as 
against  an  execution  creditor.  Xewinan  v.  Car- 
dinal, 2  F.  &  F.  840. 

B.  mortgaged  two  engines  to  an  association  as 
security  for  a  loan  made  to  him  ;  the  association 
marked  its  initials  upon  the  engines.  The  mort- 
gage of  Ihe  engines  was  taken  in  the  form  of  a 
memorandum  of  sale  and  receipt,  with  a  power 
of  removal  at  the  convenience  of  the  mortgagees. 
On  the  afternoon  of  the  day  on  which  B.  had 
filed  his  petition  for  liquidation,  the  association, 
without  any  notice  of  such  petition  having  been 
filed,  made  a  demand  of  possession  of  the  engines. 
The  sheriff  was  in  possession  at  the  time  of  the 
demand  under  some  execution  for  debts,  each 
under  50/.  : — Held,  that  the  receipt  was  a  bill  of 
sale  within  the  Bills  of  Sale  Act,  and  not  having 
been  registered,  was  void  as  against  the  trustees 
in  the  bankruptcy.  Bawjield,  In  re,  Newport 
Credit  Company,  Ex  parte,  20  W.  R.  925. 

Being  pressed  to  pay  rent  in  arrear,  a  tenant 
and  his  piartner  sold  their  furniture  to  the  land- 
lord under  an  arrangement,  by  which  the 
purchase-money  was  to  be  applied  in  pay  men  t^ 
of  the  rent  due,  and  the  following  document  was 
drawn  up : — "  Bought  of  Messrs.  D.  &  J.  W. 
[certain  goods  at  specified  prices].  Memoran- 
dum.— We  acknowledge  that  we  have  this  day 
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sold  and  delivered  to  Mr.  M.  the  above  articles 
and  effects  for  the  price  above  named,  163/.  13«., 
and  that  payment  therefor  has  been  made  to  u& 
of  that  amount  in  account  between  us,  and  under 
the  agreement  arranged  to  be  made  with  respect 
to  the  amount  owing  by  us  to  him  for  rent,  in- 
terest and  expenses."  The  sale  was  subsequently 
advertised.  The  goods  were  delivered  to  the 
landlord,  and  then  let  by  him  to  the  tenant, 
who  remainod  in  possession  of  them  until  the 
30th  of  October,  when  they  were  seized  by  the 
sheriff  under  a  fi.  fa.  issued  by  an  execution 
creditor  of  the  tenant :— Held,  that  the  docu- 
ment was  a  mere  receipt,  and,  notwithstanding 
the  memorandum,  did  not  need  registration  as  a 
transfer  under  the  Bills  of  Sale  Act.  Graham  v. 
WileoflJuan,  46  L.  J.,  Ex.  55  ;  35  L.  T.  601. 

Upon  the  trial  ot  an  interpleader  issue,  the 
claimant,  in  order  to  prove  a  sale  of  goods  to  him, 
put  in  a  (stamped)  receipt,  as  follows  :— ♦•  Re- 
ceived of  Mr.  J.  B.  the  sum  of  90^.,  being  the 
amount  agreed  to  be  paid  for  the  purchase  of 
household  furniture  and  effects  on  the  premises. 
No.  94,  &c.,  of  which  I  have  this  day  taken  pos- 
session. G.  E.  B."  No  money  passed  at  the 
time  ;  but  the  consideration  for  giving  the  re- 
ceipt was  a  past  debt ;  and  the  goods  remained  in 
the  debtor's  possession  :— Held,  that  the  instru- 
ment did  not  require  registration  as  a  bill  of 
Mile.  Byerley  v.  Prevost,  6  L.  R.,  C.  P.  144. 
But  tee  next  case, 

InTentory  of  Goods  with  Beceipt  for  Purchase- 
money  attached.]— An  inventory  of  goods  with 
receipt  for  purchase-money  attached,  the  vendor 
remaining  in  apparent  possession  of  the  goods,  is 
a  biU  of  sale  within  the  meaning  of  the  Bills  of 
Sale  Act,  1864,  and  requires  registration.  Cooper, 
Ex  parte,  Banm,  In  re,  10  Ch.  D.  313  ;  48  L.  J., 
Bk.  40 ;  39  L.  T.  521  ;  27  W.  R.  298— C.A. 

Sale  of  Gtoode  with  Contemporaneom  Agree- 
ment to  re-demiee  them  to  the  Vendor.]— On  the 
18th  of  July.  1877,  C.  advanced  to  A.,  a  trader, 
150/.  to  pay  out  an  execution  then  on  his 
premises.  A.  signed  a  receipt,  annexed  te  an 
inventory  of  certain  articles  of  furniture  belong, 
mg  to  him,  and  handed  it  to  C.  On  the  same 
day  C.  and  A.  executed  an  agreement  by  which 
C.  agreed  to  let,  and  A.  to  hire,  the  furniture  for 
two  months  for  170Z.,  with  power  to  sell  upon 
default  of  payment,  and  in  case  of  such  sale  any 
oalance  remaining  after  payment  of  the  170Z.  to 
be  handed  over  to  A.,  and  any  deficiency  to  be 
made  good  by  him,  and  on  payment  of  the  whole 
sum  duethegoods  to  belong  to  A.  Neither  of  these 
documents  was  registered.  A.  made  default  in 
paying  the  170/.,  and  C.  sent  in  W.,  an  auctioneer, 
to  take  possession.  W.  paid  C.  the  money  o^ang 
to  him,  for  which  C.  gave  a  receipt  indorsed  on 
the  agreement  of  the  18th  of  July,  1877  as 
follows  :  "  Received  of  W.  120/.  for  the  absolute 
sale  to  him  of  the  whole  of  the  goods  herein 
specified.'*  On  the  same  day  (22nd  of  September, 
1877)  W.  entered  into  an  agreement  with  A.  to 
let  him  the  furniture  for  three  months  for  145/., 
to  be  paid  by  three  instalments.  The  agreement 
contained  terms  identical  with  those  in  the 
agreement  of  the  18th  of  July.  This  document 
was  not  registered.  A.  made  default  in  paying 
the  instalments,  and  W.  sold  the  furniture. 
A,  remained  in*  apparent  possession  of  the 
goods  until  the  happening  of  the  act  of  bank- 
ruptcy on  which  he  was  adjudicated  bankrupt. 


Upon  a  motion  by  A.'s  trustee  in  bankruptcy 
against  W.,  for  payment  to  him  of  the  pro- 
ceeds of  sale  : — Held,  on  appeal  (reversing  the 
decision  of  the  registrar,  sitting  as  chief  judge), 
that  the  two  documents  of  the  18th  of  JuIt, 
together  constituted  a  conditional  sale  or  mort- 
gage of  the  chattels,  and  consequently  required 
registration,  and  not  having  been  so  regif-tered 
were  void  as  against  the  trustee  in  bankruptcy, 
and  that  the  transaction  of  the  22nd  of  September 
was  a  transfer  of  C.'s  rights  as  a  mortgagee  and 
gave  W.  no  better  title  than  C.  himself  had,  and 
that  the  trustee  was  entitled  to  the  proceeds  of 
sale.  Odell,  Ex  parte,  Walden,  In  re,  10  Ch.  D. 
76  ;  48  L.  J.,  Bk.  1  ;  39  L.  T.  333  ;  27  W.  B.  274 
—C.A. 

Inventory  of  Gk>odf  with  Beceipt  given  hy 
Sheriff!  Officer.] — A  receipt  containing  an  in- 
ventory and  given  by  a  sheriff's  officer  for  the 
price  of  goods  sold  under  an  execution,  is  not 
an  "assurance"  within  the  BilLs  of  Sale  Act, 
1834,  and  does  not  require  registration  under 
that  statute,  even  although  the  purchaser  from 
the  sheriff  allows  the  execution  debtor  to  remain 
in  possession  of  the  goods.  Woodgate  v.  Otnifreg, 
5  L.  R.,  Ex.  24  ;  49  L.  J.,  Ex.  1  ;  42  L.  T.  34  ;  28 
W.  R.  88— C.  A. 

The  sheriff  having  seized  the  goods  of  the  de- 
fendant under  a  writ  of  fi.  fa.  issued  by  C,  sold 
them  to  the  claimant  for  65/.  A  deport  of  40*'. 
was  paid  at  the  time  of  sale,  and  25/.  on  the  fol- 
lowing day ;  the  sheriff  thereupon  gave  to  the 
claimant  an  inventory  of  the  goods,  and  a  receipt 
for  the  price,  which  were  never  registered  under 
the  Bills  of  Sale  Act,  1878.  The  defendant  re- 
mained in  possession  of  the  goods,  which  were 
afterwards  seized  by  the  sheriff  under  a  writ  of 
fi.  fa.  issued  in  the  present  action  : — Held,  that 
the  inventory  and  receipt  did  not  amount  to  a 
"  bill  of  sale  "  within  the  meaning  of  the  Bills 
of  Sale  Act,  1878  ;  and  that  the  claimant  was 
entitled  to  the  goods  as  against  the  plaintiffs. 
Woodgate  v.  Godfrey  (5  Ex.  D.  24)  followed  : 
Mar»den  v  Meadowx,  7  Q.  B.  D.  80  ;  50  L,  J„ 
Q.  B.  536  ;  45  L.  T.  301  ;  29  W.  R.  816— O.  A. 

When  poiseision  aetnally  changed.] — Where 

there  is  an  assignment,  with  actual  deHrery.  and 
visible  change  of  ownership  and  p<jssessiou,  the 
statute  does  not  apply,  and  although  some  por- 
tion of  the  assignor's  family  remains  on  the  pre- 
mises, that  is  only  evidence  on  the  question  of 
possession.  Davies  y.  Jo7ie»,  7  L.  T.  130  ;  lo 
W.  R.  779. 

Crops  when  soTered  from  Land.] — Though  a 

bill  of  sale  under  the  Bills  of  Sale  Act^  1854,  doe* 
not  require  registration  in  respect  of  growing 
crops,  yet  when  the  crops  are  subsequently 
severed  by  the  grantor  they  become  personsd 
chattels,  and,  if  possession  has  not  been  taken  of 
them  by  the  grantee  before  the  commencement 
of  the  bankruptcy  of  the  grantor,  they  will  pass 
to  the  trustee  in  the  bankruptcy.  BroMtom  t. 
Griffits{\  C.  P.  D.  349;  2  C.  >.  D.  212)  dis- 
tinguished. J^at tonal  Mercantile  Bank.  Ej' 
parte,  PhUlins,  In  re,  16  Ch.  D.  104:  50  L.  J., 
Ch.  231  ;  44  L.  T.  265  ;  29  W.  R.  227— C.  A. 

Deed  for  Benefit  of  Creditors.]  — A  deed  f :? 
the  benefit  of  creditors,  whereby  the  debtor,  i& 
consideration  of  the  surety's  joining  him  in  sign- 
ing promissory  notes  for  the  oompositioiu  and 
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covenanting  with  the  creditors  to  pay  them  the 
composition,  assigns  all  his  property  to  the 
surety  absolutely,  is  not  a  deed  requiring  to 
be  roistered.    Beevor  v.  Savage,  16  L.  T.  358. 

In  order  to  bring  a  deed  of  assignment  for  the 
benefit  of  creditors  within  the  exception  in  the 
statute,  it  is  not  necessary  that  the  deed  should 
appear  on  the  face  of  it  to  be  executed  by  all  the 
creditors.  General  Furnithing  and  TJphnUtery 
Company  v.  Venn,  2  H.  &  C.  153  ;  32  L.  J.,  Ex. 
220  ;  9  Jut..  N.  S.  550  ;  8  L.  T.  432  ;  11  W.  R. 
756  ;  S.  P.,  Ashford  v.  Tinte,  7  Ir.  C.  L.  R. 
91. 

An  agreement  to  assign  chattels  to  a  bona 
fide  creditor,  followed  by  open  delivery  and  pos- 
session of  the  same,  need  not  be  registered. 
Piercy  v.  JTnviphreys^  17  L.  T.  463. 

Post-nupUal  86ttl6m6nts.] — Trustees  under  a 
settlement  of  a  married  woman  purchased  of  her 
husband  his  household  furniture,  when  he  gave 
them  a  receipt  as  follows  : — "  Received  of  J.  D. 
and  C.  J.,  the  trustees  under  the  deed  of  settle- 
ment for  the  benefit  of  my  wife,  93Z.  6jj.  6<i.,  for 
the  purchase  of  my  household  goods  and  effects 
mentioned  in  the  inclosed  inventory  and  valua- 
tion as  purchased  this  day  by  J.  D.  and  C.  J.,  as 
trustees  named  in  the  deed  of  settlement,  and 
empowered  to  purchase  by  such  deed  : " — Held, 
that  the  document  was  not  a  bill  of  sale.  AlUopp 
V.  Day,  7  H.  &  N.  457 ;  31  L.  J.,  Ex.  105  ;  8  Jur., 
N.  S.  41  ;5L.  T.320. 

A  post-nuptial  settlement,  made  in  considera- 
tion of  natural  love  ana  affection,  is  not  a  mar- 
riage settlement  wifhin  the  exception  in  the 
statute,  and  therefore  requires  to  be  filed  as  a  bill 
of  sale.  Fowler  v.  Foxter,  28  L.  J.,  Q.  B.  210  ; 
5  Jur.,  N.  S.  99. 

Debentnres.] — A  companj'  whose  business  it 
was  to  buy  and  sell  house  property,  hotel  build- 
ings, land  and  furniture,  and  to  furnish  hotels 
and  carry  on  the  business  of  hotel -keepers,  issued 
debentures  whereby  they  purported  to  pledge  the 
property  belonging  to  them  for  the  time  being 
during  the  subsistence  of  the  debentures,  with  all 
the  buildings  and  stock  on  and  connected  with 
their  property,  and  all  the  receipts  and  revenues 
to  arise  therefrom  ;  and  they  thereby  declared 
that  the  debenture  loan  should  be  "  a  first 
charge  on  their  undertaking  and  property,  and 
receipts  and  revenues  :  " — Held,  that  these  de- 
bentures created  a  charge  upon  the  property  of 
the  company,  but  did  not  include  the  capital  of 
the  company,  and  that  the  issuing  of  them  was 
not  on  that  account  ultra  vires.  And  that  the 
non-regristration  of  these  debentures  under  the 
Bills  of  Sale  Act,  17  &  18  Vict.  c.  36,  did  not 
make  them  invalid  as  to  the  chattels  as  against 
the  liquidator  of  the  company.  Marine  Man- 
tdiMM  Company,  In  re,  4  L.  R.,  Eq.  601  ;  37  L.  J., 
Ch.  113. 

The  term  liquidation  in  s.  8  of  the  Bills  of  Sale 
Act,  1878,  refers  to  the  liquidation  of  a  person's 
affairs  in  bankruptcy,  and  not  to  the  winding-up 
of  a  company.  A  company  issued  debentures 
which  were  a  first  charge  upon  its  plant  and 
stock-in-trade.  The  company  was  ordered  to 
be  wound  up,  and  the  official  liquidator  sold 
the  plant  and  stock-in-trade,  and  claimed  to  be 
entitled  to  retain  the  proceeds  as  against  a 
holder  of  debentures  of  the  company  on  the 
ground  that  the  debentures  had  not  been  re- 
gistered under  the  Bills  of   Sale  Act,  and  that 


they  were  therefoi*©  void  under  o.  8  against  the 
liquidator  of  the  company  :  —  Held,  that  the 
Bills  of  Sale  Act  had  nothing  to  do  with  the 
winding-up  of  companies  ;  that  the  debentures 
retained  their  priority  although  not  registered 
under  the  act ;  and  that  the  debenture  holder 
had  a  right  to  have  the  proceeds  of  the  sale  paid 
to  him  by  the  official  liquidator.  AspJuiltin 
Wood  Pavenwnt  Company,  In  re,  49  L.  T.  159  ; 
32  W.  R.  16. 

• 

Bnilding  Agreement  —  Power  for  Landlord 
to  seise  Katerials  on  Defiialt  of  Builder.]— A 
building  agreement  between  a  landowner  and  a 
builder  contained  a  stipulation  that  the  land- 
owner, upon  the  default  of  the  builder  in  fulfil- 
ling his  part  of  the  agreement,  might  re-enter 
upon  the  land  and  expel  the  builder,  and  that 
on  such  re-entry  all  the  materials  then  in  and 
about  the  premises  should  be  forfeited  to  and 
become  the  property  of  the  landowner  "  as  and 
for  liquidated  damages  : " — Held,  that  this  stipu- 
lation was  not  a  bill  of  sale  within  the  meaning 
of  s.  7  of  the  Bills  of  Sale  Act,  1854,  inasmuch 
as,  though  it  was  a  "  licence  to  take  possession 
of  personal  chattels,"  the  possession  was  not  to 
be  taken  "  as  security  for  any  debt."  Xewitt, 
Ex  parte,  Garrud,  In  re,  16  Ch.  D.  522  ;  51 
L.  J.,  Ch.  381  ;  44  L.  T.  6 ;  29  W.  R.  344— C.  A. 

Semble,  that  if  the  ground  of  forfeiture  was 
the  omission  of  the  builder  to  complete  the  build- 
ings on  the  day  appointed  by  the  agreement,  and 
the  landowner  had  after  that  day  made  advances 
of  money  to  the  builder  for  the  purposes  of  the 
agreement,  or  had  in  any  other  way  treated  the 
agreement  as  still  subsisting,  he  would  have 
waived  the  forfeiture.  The  decision  in  Doe  v. 
Brindley  (12  Moo.  C.  P.  37)  questioned.  Under 
such  a  stipulation,  the  interest  of  the  builder  in 
the  materials  being  a  defeasible  one,  the  right  of 
the  landowner  to*  seize  is  not  defeated  by  the 
commission  of  an  act  of  bankruptcy  by  the 
builder  before  the  seizure  is  made.  The  trustee 
in  bankruptcy  of  the  builder  takes  subject  to  the 
right  of  the  landowner  under  the  agreement.    Ih. 

By  a  building  contract,  after  providing  for  the 
erection  of  houses,  and  the  granting  of  leases  to 
the  builder  as  they  should  be  finished,  and  for 
advances  to  be  made  by  A.,  the  owner  of  the 
land,  to  enable  B.,  the  builder,  to  carry  on  the 
work,  to  be  repaid  before  the  leases  were  granted, 
it  was  agreed  by  Article  7,  that  all  materials 
which  should  have  been  brought  upon  the  premises 
by  B.  for  the  purpose  of  erecting  such  buildings, 
should  be  considered  as  immediately  attached  to 
and  belonging  to  the  premises,  and  that  no  part 
should  be  removed  therefrom  without  A.'s  con- 
sent ;  and  by  Article  8,  in  case  B.  should  fail  to 
proceed  with  the  erection  and  completion  of  the 
houses,  or  any  of  them,  within  the  times  specified, 
it  should  be  lawful  for  A.,  his  executors,  ad- 
ministrators, and  assigns,  to  enter  upon  and  take 
possession  of  the  whole  or  any  part  of  the  land 
not  leased,  with  all  buildings  and  improvements 
thereon,  and  all  bricks  and  other  building 
materials  thereon,  for  his  and  their  own  absolute 
use  and  benefit : — Held,  that  the  instrument 
was  not  an  assignment,  transfer,  or  other  assur- 
ance of  personal  chattels,  or  a  "  licence  to  take 
possession  of  personal  chattels  as  security  for  a 
debt,"  within  17  &  18  Vict.  c.  36.  Brown  v. 
Bateman,  2  L.  R.,  C.  P.  272  ;  36  L.  J.,  C.  P.  134 ; 
15  L.  T.  658  ;  15  W.  R.  359. 

By  a  building  contract  it  was  agreed  that  all 
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materials  brought  on  the  land  by  the  intended 
lessee  should  become  the  property  of  the  intended 
lessors.  The  intended  lessee  entered  and  com- 
mence<l  building,  but  obtained  no  lease  : — Held, 
that  the  materials  brought  on  the  land  by  him 
vested  in  the  intended  lessors,  and  were  not 
liable  to  be  taken  in  execution  by  a  creditor  of 
the  intended  lessee,  and  that  the  agreement  was 
not  a  bill  of  sale.  Blake  v.  Izard,  16  W.  R.  108. 
An  agreement,  by  a  clause  in  an  ordinary 
building  contract,  that  all  building  and  other 
materials  brought  by  the  builder  upon  the  land, 
shall  become  the  property  of  the  landowner,  is 
not  a  bill  of  sale  within  the  Bills  of  Sale  Act, 
1878  (41  &  42  Viet.  c.  31).  Bf-eves  v.  Barlow, 
11  Q.  B.  D.  610. 

Brewer's  Leaie— 8took-in-Trade.]— A  brewer's 
lease,  which  contains  a  licence  and  an  authority 
to  the  lessor,  in  case  of  default  being  made  in 
payment  of  such  sum  of  money  as  should  be  due 
and  owing  to  him  from  the  lessee  on  the  balance 
of  the  account  current,  to  take  possession  of  the 
stock-in-trade  and  effects  of  the  lessee,  must  be 
registered,  otherwise  it  will  be  void  as  against 
assignees  in  bankruptcy,  lloncraft.  Re  parte, 
14  W.  R.  168.  ^  ^ 

Kortgage.] — B.^in  consideration  of  advances 
f I'om  his  bankers,  conveyed  to  them  two  pieces 
of  ground  by  a  deed  reciting  that  one  portion 
was  already  mortgaged  in  fee,  upon  trust  for  the 
sale  of  the  land  and  application  of  the  purchase- 
money.  By  the  terms  of  the  deed  B.,  as  a  further 
security  for  the  principal  and  interest  for  the 
time  being  due  from  him  in  respect  of  the 
advances,  attorned  and  became  tenant  to  the 
bankers,  their  heirs  and  assigns,  -at  and  from  the 
date  of  the  deed,  of  such  of  the  hereditaments 
and  premises  thereby  conveyed  "  as  were  in  his 
occupation,  for  and  during  the  term  pf  ten 
years,"  if  that  security  should  so  long  continue, 
"at  and  under  the  yearly  rent  of  800/.,  to  be 
paid  yearly  on  every  1st  of  October  in  every 
year,  the  first  yearly  rent  to  be  paid  and  paj'able 
on  the  first  day  of  October  then  next ;  provided, 
that  notwithstanding  anything  therein  contained, 
and  without  any  notice  or  demand  of  possession, 
it  should  be  lawful  for  the  bankers,  their  heirs, 
executors,  administrators  or  assigns,  upon  or 
after  the  execution  of  the  trusts  of  sale  therein 
contained,  to  enter  into  and  upon  the  mortgaged 
premises  or  any  part  thereof,  and  to  eject  B.  and 
any  tenant  or  person  claiming  or  to  claim  under 
him  therefrom,  and  to  determine  the  term  of  ten 
years,  notwithstanding  any  lease  or  leases  that 
might  have  been  granted  by  B."  This  deed  was 
not  executed  by  the  mortgagees,  but  B.  con- 
tinued his  exclusive  occupation  of  the  premises 
until  they  distrained  upon  him  for  an'cars  of 
rent,  no  rent  having  been  paid  by  him  : — Held, 
that  the  deed  was  not  rendered  invalid  by  reason 
of  its  not  being  registered  as  a  bill  of  sale. 
^fortan  v.  Woods,  4  L.  R.,  Q.  B.  293  ;  38  L.  J., 
Q.  B.  81  ;  17  W.  R.  414  ;  i)  B.  &  S.  659— 
Ex.  Ch. 

Mortgage  of  Stone  Qoarry— Fixtures— Tram- 
ways and  Steam  Crane.] — By  a  deed  of  mortgage 
of  a  stone  quarry  the  quarry  was  granted,  together 
with  the  mills,  buildings,  steam  engines,  motive 
power,  plant,  fixed  and  moveable  machinery, 
apparatus,  rails,  slce|>ers,  implements,  fittings, 
and  fixtures  of  every  description,  then  or  at  any 


time  thereafter  fixed  to,  or  placed  upon,  the  here- 
ditaments ;  all  in  the  same  clause  of  the  deed. 
The  mortgage  was  executed  after  the  passing  of 
the  Bills  of  Sale  Act,  1878,  but  before  the  1st  of 
January,  1879,  when  that  act  came  into  opera- 
tion. At  the  date  of  the  mortgage  there  was  a 
tramway  in  the  quarry,  and  there  was  also  a 
steam  crane,  cramped  on  to  large  stones,  and 
kept  in  position  by  two  guys : — Held,  that  the 
tramway  and  crane  were  fixtures,  and  that  the 
mortgage  did  not  require  registration  either 
under  the  old  or  under  the  new  Bills  of  Sale  Act, 
in  order  to  give  the  mortgagee  the  right  to  retain 
the  tramways  and  crane  as  part  of  his  secnrit}, 
as  against  a  liquidation  trustee.  Moore  and 
BobiTisoiCs  Banking  ComjMJiy,  Er  parte.  Arm^- 
tage,  In  re,  14  Ch.  D.  379  ;  49  L.  J.,  Bk.  60 ; 
42  L.  T.  443  ;  28  W.  R.  924. 

41  ft  48  Viet.  e.  81,  s.  7.]— Observations  on  the 
meaning  and  object  of  the  7th  section  of  the 
Bills  of  Sale  Act,  1878.    Ih. 

Kortgage  of  an  Agreement  for  a  Lease  of  a 
Theatre,  with  a  Covenant  to  charge  tlie  Foni- 
ture  and  Fittings  **  brought  or  to  be  brought 
into  the  said  Theatre.*'] — C.  and  B.  being,  under 
an  agreement,  tenants  for  a  short  period  of  a 
theatre,  with  power  to  renew  the  tenancy  and 
take  a  lease,  chai*ged  the  agreement,  and  the 
lease  to  be  executed  in  pursuance  thereof,  with 
the  payment  to  N.  of  275Z.  by  weekly  instal- 
ments of  lOZ.  and  interest  at  the  rate  of  30  per 
cent,  per  annum  ;  and  covenanted  with  X. 
(amongst  other  things)  to  charge  the  famituie 
brought  or  to  be  brought  into  the  theatre  with 
the  payment  of  the  mone^-s  thereby  secured. 
The  deed  was  not  attested  by  a  solicitor  : — ^Held, 
that  this  deed  was  in  fact  a  bill  of  sale  within 
the  meaning  of  the  Bills  of  Sale  Act,  1878.  and 
not  having  been  executed  by  a  solicitor  of  the 
Supreme  Court,  in  accordance  with  the  10th 
section  of  that  act,  it  was,  so  far  as  it  w^as  a  bill 
of  sale,  wholly  void,  even  as  against  the  grrantor. 
Ba^hott  V.  Norman,  41  L.  T.  787. 

Transfer  or  Assignment  of  Bill  of  Sale — Fzeeh 
Advance  not  exceeding  Amount  originally  se- 
onred.] — A  bill  of  sale  of  goods,  which  was  duly 
registered,  was  given  to  secure  500/.  with  interest, 
part  of 'which  was  at  a  subsequent  date  paid  oif. 
A  deed  was  afterwards  made  between  the  two 
parties  to  the  bill  of  sale  and  the  plaintiff, 
whereby  the  security  was  transferred  and  the 
goods  assigned  to  him,  on  his  paying  off  the 
amount  remaining  due  on  the  bill  of  sale  and 
making  a  further  advance  to  the  grantor,  the 
whole  amount  secured  by  this  deed  being 
501/.  lbs.  9d.,  with  interest,  and  the  rate  of 
interest  and  the  times  of  payment  being  dif- 
ferent from  those  of  the  former  deed  : — Held,  by 
the  Queen's  Bench  Division,  that  this  deed  was 
a  transfer  and  not  a  new  bill  of  sale,  and  need 
not  be  registered  under  the  Bills  of  Sale  Act, 
1878,  to  be  effectual  as  to  the  whole  amount 
secured  by  it,  against  an  execution  creditor : — 
Held,  by  the  Court  of  Appeal,  that  whether  or 
not  the  deed  was  an  effectual  security,  without 
registration,  for  the  fresh  advance,  it  was,  as  to 
the  amount  which  remained  due  on  the  former 
bill  of  sale,  a  transfer  and  valid  to  that  extent 
without  registration  under  the  Bilk  of  Sale  Act, 
1878,  so  as  to  entitle  the  plaintiff  to  the  goods. 
Ilortw  v.  Rvghes,  6  Q.  B.  D.  676  ;  44  L,  T.  67S ; 
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29  W.  R.  576 ;   45  J.  P.  6(U— C.  A.      Affirming 
50  L.  J.,  Q.  B.  403  ;  44  L.  T.  421. 

At  law  non-existing  property  to  be  acquired 
at  a  future  time  is  not  assignable ;  in  equity  it 
is  80.  Holroyd  v.  Marshall,  10  H.  L.  Cas.  191  ; 
33  L.  J.,  Ch.  193  ;  9  Jur.,  N.  S.  213  ;  7  L.  T.  172  ; 
11  W.  R.  171. 

Agreement  for  Hire.]  — R.,  on  the  29th  of 
November,  1877,  entered  into  an  agreement  with 
C.  &  Co.  to  hire  some  furniture  from  them, 
which  was  of  the  value  of  63/.  R.  was  to  pay 
C.  &  Co.  lOZ.  on  the  signing  of  the  agreement. 
5/.  on  the  4th  of  January  then  next,  and  6/.  on 
the  4th  of  each  succeeding  month  during  the 
continuance  of  the  agreement,  and  he  was  also 
on  the  signing  of  the  agreement  to  deposit  with 
C.  &  Co.  promissory  notes  for  the  total  amount 
of  the  instalments  as  collateral  security,  and 
without  prejudice  to  their  title  to  the  furniture 
and  to  the  rights  under  the  agreement.  In  case 
of  the  furniture  being  seized  by  them  under  the 
agreement,  the  notes,  or  so  many  of  them  as 
should  then  be  current,  were  to  become  void. 
In  the  event  of  non-payment  of  any  of  the  notes 
when  due,  C.  &  Co.  might  seize,  remove,  and 
retake  possession  of  the  furniture  as  in  their  first 
and  former  estate,  notwithstanding  any  pay- 
ments made  by  R.,  which  payments  were  then  to 
be  forfeited  to  C.  &  Co.  Upon  payment  by  R. 
to  C.  &  Co.  of  the  full  amount  of  66/.  by  the 
aboTe  instalments,  the  furniture  was  to  become 
his  property,  but,  until  the  whole  of  that  sum 
had  been  paid,  the  furniture  was  to  remain  the 
sole  property  of  C.  &  Co.,  and  was  only  let  on 
hire  to  R.  The  furniture  was  delivered  to  R. 
and  he  gave  the  promissory  notes.  On  the  9th 
of  January,  1878,  he  filed  a  liquidation  petition, 
under  which  a  trustee  was  appointed,  who  took 
possession  of  the  furniture,  which  was  then  in 
R/s  house.  On  the  19th  of  March,  some  of  the 
monthly  instalments  being  overdue,  C.  &  Co. 
seized  the  furniture : — Heid,  that  the  property 
in  the  furniture  did  not  pass  to  R.  until  payment 
of  the  full  amount  of  the  instalments,  and  that 
consequently  the  agreement  did  not  amount  to  a 
bill  of  sale  by  R.,  and  did  not  require  registra- 
tion. Crawcour^  Ex  parte^  Robertson,  In  re,  9 
Ch.  D.  419  ;  47  L.  J.,  Bk,  94  ;  39  L.  T.  2  ;  26 
W.  R.  733— C.  A. 

Kortgage  of  Share  in  Partnership.] — A  mort- 
gage by  a  partner  of  his  share  in  a  partnership 
is  an  assignment  of  a  chose  in  action,  and  not 
within  the  order  and  disposition  clause  of  the 
Bankruptcy  Act,  1869,  or  the  Bills  of  Sale  Act, 
1854:  JSainhridge,  In  re,  Fletcher,  Ex  parte,  8 
Ch.  D.  218  ;  47  L.  J.,  Bk.  70 ;  38  L.  T.  229  ;  26 
W.  R.  439. 

Under  a  will  B.  was  entitled  to  a  share  in  a 
distillery  business,  carried  on  in  partnership  with 
A.,  on  trust  for  himself  and  his  three  brothers 
equally.  B.,  in  1872,  purchased  the  interests  of 
his  brothers  under  the  will,  and  secured  the  pur- 
chase-money by  assignment  of  all  his  share  and 
interest  in  the  distillery,  and  the  partnership 
and  goodwill.  The  deed  was  never  registered 
under  the  Bills  of  Sale  Act.  B.  and  A.  then 
entered  into  fresh  articles  of  partnership,  under 
which  they  became  interested  in  the  business  in 
equal  moieties.  In  1877  B.  became  bankrupt : — 
Held,  that  the  assignment  by  B.  in  favour  of 
his  brothers  created  a  valid  charge  against  the 
trustee  in  bankruptcy,  both  on  the  pluit,  stock- 


in-trade,  assets,  goodwill,  and  book  debts  of  the 
partnership,  and  on  the  tenant's  or  trade  fix- 
tures.   Ih. 

\ 

Fnmitnre  of  Harried  Woman  —  Separate 
Estate.] — A  married  woman  gave  up  to  her 
husband  600/.,  held  upon  trust  for  her  separate 
iL*«e,  upon  the  understanding  that  he  would 
settle  his  furniture  upon  her  for  her  separate 
use.  He  assigned  the  furniture  to  a  trustee  to 
hold  for  the  use  and  benefit  of  his  wife,  and  the 
property  remained  in  the  joint  possession  of 
husband  and  wife.  The  assignment  was  not 
registered  under  the  Bills  of  Sale  Act,  17  &  18 
Vict.  c.  36,  and  the  husband  afterwards  became 
bankrupt.  Upon  a  bill  filed  by  the  wife  to  have 
the  assignment  reformed  so  as  to  create  a  bind- 
ing trust  for  her  separate  use,  and  to  restrain 
the  assignee  from,  keeping  possession  of  the 
furniture : — Held,  that  independently  of  that 
statute,  the  wife  would  have  been  entitled  to 
have  the  furniture  secured  for  her  separate  use  ; 
but  the  assignment  operating  as  a  bill  of  sale 
came  within  the  act,  and  not  being  registered, 
the  furniture  remained  in  the  order  and  disposi- 
tion of  the  bankrupt,  and  could  not  be  protected 
against  the  assignee.  Axhtmi  v.  Blackshawe,  9 
L.  R.,  Eq.  610  j  39  L.  J.,  Ch.  205  ;  21  L.  T.  197  ; 
18  W.  R.  307. 

Chattels  in  Scotland.] — ^A  bill  of  sale  of  per- 
sonal chattels  situate  in  Scotland,  though  made 
in  England,  and  by  a  domiciled  Englishman, 
need  not  be  registered  under  the  Bills  of  Sale 
Act,  17  &  18  Vict.  c.  36.  Coofe  v.  Jecki,  13  L.  R., 
Eq.597;41  L.J.,  Ch.  599. 

Letter  of  Hypotheoation.] — A  letter  of  hypothe- 
cation does  not  require  registration  as  a  bill  of 
sale.  Nortli^  Western  Bank,  Ex  parte,  Slee,  In 
re,  15  L.  R.,  Eq.  69  ;  42  L.  J.,  Bk.  6  ;  27  L.  T. 
461  ;  21  W.  R.  69. 


Bock  Warrant.] — Nor  floes  a  dock  warrant. 


Ih, 


Kereantile  Transaetions.]— The  Bills  of  Sale 
Act  does  not  apply  to  ordinary  mercantile  trans- 
actions.   Ih. 

Agreement  for  Lien.] — By  an  agreement  under 
seal,  W.,  a  manu&cturer  at  Bradford,  agreed 
from  time  to  time  to  supply  goods  to  L.,  so 
that  he  might,  during  the  continuance  of  the 
agreement,  have  a  credit  to  a  certain  amount, 
for  which  W.  was  to  draw  bills  of  exchange  which 
L.  should  accept  from  time  to  time  for  the  invoice 
price  of  the  goods  ;  that  L.  should  ship  all  goods 
purchased  under  this  agreement  to  R.  &  Co.,  of 
Shanghai,  for  sale  on  his  account,  the  bills  of 
lading  to  be  sent  by  L.  immediately  on  receipt, 
by  post,  to  R.  &  Co.,  to  whose  order  the  bills  of 
lading  were  to  be  made  out ;  that  W.  should  have 
a  lien  on  the  bills  of  lading,  and  each  shipment 
of  goods,  in  transit  outwards,  such  lien  to  extend 
only  to  the  particular  shipment.  Under  this 
agreement  L.  purchased  of  W.  goods  which  W. 
sent  in  the  ordinary  course  to  a  packer  at  Brad- 
ford to  be  packed  and  forwarded  to  L.  for  ship- 
ment : — Held,  that  the  agreement  was  not  a  bill 
of  sale  within  s.  1  of  the  Bills  of  Sale  Act  Wai* 
son,  Ex  parte,  Love,  In  re,  6  Ch.  D.  36  ;  46  L,  J., 
Bk.  97  ;  37  L.  T.  76  ;  26  W.  R.  489— C.  A. 
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Ships.] — A  ship  built  in  oi-dei'  to  be  sold  to  a 
foreigner,  and  to  be  delivered  to  him  at  a  foreign 
port,  was  assigned  bj  her  builder  to  the  plaintiff 
lor  a  valuable  consideration,  under  an  agreement 
which  was  not  in  the  form  of  a  bill  of  sale  of  a 
ship  given  by  the  Merchant  Shipping  Act,  1854. 
The  assignment  was  not  registered,  either  under 
that  Act,  or  under  the  Bills  of  Sale  Act,  1854. 
At  the  time  of  the  assignment  tlie  vessel  had 
been  completely  built  and  had  been  tried  : — 
Held,  that  the  assignment  fell  within  the  proviso 
in  the  Bills  of  Sale  Act,  1854,  s.  7,  which  ex- 
empts assignments  of  a  ship  from  the  operation 
of  that  statute.  C'nian  Bank  of  Limdon  v.  Lerian- 
ton,  3  C.  P.  1).  243  ;  47  L.  J.,  C.  P.  409  ;  38  L.T. 
698— C.  A. 

When  Grantor  in  Cnatody.] — A.,  when  in  cus- 
tody bn  a  criminal  charge,  executed  a  bill  of  sale 
upon  some  jewels,  which  were  then  in  the  hands 
of  the  police.  The  bill  of  sale  was  never  regis- 
tered, and  A.  wjis  afterwartls  adjudicated  a  bank- 
rupt : — Held,  that  the  bill  of  sale  was  void  as 
again t  the  claim  of  the  trustee  in  bankruptcy. 
Xi'wttham.,  Ex  parte,  Wood,  In  re,  40  L.  T. 
104. 

Assignment  of  Bill  of  Sale.]— When  a  bill  of 
sale  executed  before  the  Bills  of  Sale  Act,  1854, 
is  assigned  after  the  act,  registration  of  the 
assignment  is  not  necessary  in  order  to  render  it 
valid  as  against  a  trustee  in  bankruptcv.  Skaic, 
Ej-  jmrtr,  46  L.  J.,  Bk.  114  ;  36  L.  T.  805  ;  25 
W.  R.  686. 

AgH^eement  to  give.] — An  agreement  to  give  a 
bill  of  sale  need  not  be  registered.  Homan^  Ejt 
parte,  Broadhrnt,  In  re,  12  L.  R.,  Eq.  598  ;  19 
W.  R.  1078.     But  see  following  cases. 

An  agreement  for  a  bill  of  sale,  if  relied  on  as 
an  equitable  assignment  of  the  property,  requires 
to  be  registered.  Mackay,  Ex  parte,  Broivn, 
Ex  parte,  Jearons,  In  re.  8  L.  R.,  Ch.  643  ;  42 
L.  J.,  Bk.  68  ;  28  L.  T..828  ;  21  W.  R.  664. 

Traders,  in  consideration  of  goods  being  sup- 
plied to  them  by   brokers  on  credit,   signed   a 
written  document  addressed  to  the  brokere,  by 
which  they  undertook  and  agreed  **  to  hold  at 
your  disposal  all  our  stock  of  soap  and  raw 
materials,  and  from    time    to  time,   whenever 
recjuired  by  you  so  to  do,  to  execute  a  valid  and 
effectual  transfer  and  assurance  of  the  same  to 
you     ...    to  the  intent  that  out  of  the  pre- 
mises all  claims  and  demands  for  the  time  being 
owing  from  us  to  you  may  be  fully  paid  and 
satistied."     The  security  was  to  be  a  continuing 
one.     This  document  was  never  registered  under 
tlic  Bills  of  Sale  Act.  nor  was  any  bill  of  sale  ever 
executed.      Some   time  afterwards  the   traders 
filed  a  liquidation  petition.    A  few  days  befoi-e 
tht;  petition  was  filed  the  brokers  demanded  pos- 
session of  the  soap  and  raw  materials  then  on  the 
traders'  premises,  but  did  not  succeed  in  obtain- 
ing it : — Held,  that  tlie  document  not  having 
been  registered,   was   void  against    the   trustee 
under    the    liquidation.      Connimj,     Ex  parU\ 
Steele,  In  re,  16  L.  R.,  Eq.  414  ;  42  L.  J.,  Ch. 
74  ;  21  W.  R.  784. 

A  deed  by  which  a  debtor  covenants  that  if 
the  debt  is  not  paid  on  a  day  named  certain 
chattels  shall  be  charged  with  it.  and  that  he  will,  j 
when  required,  assign  them  to  the  creditor  as  j 
Keeuritv,    ro(iuiies    registration     as    a    bill    of  I 
sale.     'Edicarih   v.    Etlwaril'i,    2   Ch.   D.   291  ; 


45  L.  J.,  Ch.  391  ;  34  L.  T.  472  ;  24  W.  R.  713 
— C.  A. 

A  merely  equitable  assignment  of  chattels  is 
within  the  Bills  of  Sale  Act.    lb. 

A  parol  agreement  to  give  a  bill  of  sale  does 
not  require  registration  under  the  Bills  of  Sale 
Act,  1878,  and  a  bill  of  sale  given  in  pursuance 
of  such  an  agreement  is  not  void  under  the  act 
by  reason  of  the  non-registration  of  the  agree- 
ment. IlauxivelL  Ex  parte,  Hcmingtcay,  In  n, 
23  Ch.  D.  626  ;  52  L.  J.,  Ch.  737  ;  48  L,  T.  742 ; 
31  W.  R.  711— C.  A. 


3.  FiXTUHES  AND  OBOWINO  CROPS. 

a.  Pixtures. 

Trade — Oenerally.] — A  lessee  for  yeare  de- 
mised by  an  indenture  of  mortgage  baUdings 
used  as  an  u'on  factory  for  the  residue  of  the 
term,  except  the  last  two  days,  and  by  it  he  also 
assigned  all  the  machinery,  plant,  fixtures,  im- 
plements, utensils  and  effects,  then  or  thereafter 
to  be  fixed  to  or  used  in  or  about  the  buildings, 
subject  to  redemption  on  payment  of  the  mort- 
gage money  and  interest : — Held,  that  the  inden- 
ture, being  an  assignment  of  fixtures,  was  an 
assignment  of  personal  chattels  within  the  Bills 
of  Sale  Act,  and  required  registration.  Hawfry 
V.  ButUn,  8  L.  R.,  Q.  B.  290  ;  42  L.  J.,  Q.  B. 
163  ;  28  L.  T.  532  ;  21  W.  R.  633. 

The  Bills  of  Sale  Act,  (17  &;  18  Vict,  c  36),  by 
the  interpretation  clause,  declares  fixtures  to 
be  personal  chattels,  but  makes  them  so  only 
for  particular  purposes,  such  as  are  theran  de- 
scribed, and  not  for  all  purposes  and  under  all 
circumstances  whatever.  Mcux  v.  Jacoh*.  7  L 
R.,H.  L.  Cas.  481 ;  44  L.  J.,  Ch.  481 ;  32  L.T. 
171  ;  23  W.  R.  526. 

Assignment  by  way  of  mortgage  of  a  piece  of 
ground  held  by  underlease,  together  with  the 
steam  saw  mills  and  buildings  thereon,  and  the 
steam  engines,  boilers,  fixed  and  moveable  ma- 
chinery, plant,  implements  and  utensils,  then  or 
thereafter  fixed  to  or  placed  upon,  or  used  in  or 
about  the  premises  ;  to  hold  the  hereditaments, 
and  such  of  the  machinery,  plant,  utensils  and 
premises  as  were  in  the  nature  of  landlord's  fix- 
tures, and  could  not  lawfully  be  removed  by  the 
lessee,  unto  the  mortgagee,  his  executors,  ad- 
ministrators and  assigns,  for  the  residue  of  the 
term  ;  and  as  to  such  of  the  machinery  and  pre- 
mises as  were  in  the  nature  of  tenant's  or  trade 
fixtures,  and  could  lawfully  be  removed  by  the 
lessee,  unto  the  mortgagee,  his  executors,  ad- 
ministrators and  assigns  absolutely.  There  «^ 
power  to  the  mortgagee  to  sell  the  premises 
thereby  assigned,  or  any  part  or  parts  thereof, 
either  together  or  in  parcels : — Held,  that  the 
mortgage,  not  being  registered  as  a  bill  of  sale, 
was  void  against  a  trustee  in  bankruptcy  as  to 
the  ti-ade  fixtures.  Eslick,  In  re,  Alexander^  Et 
parte,  4  Ch.  D.  503 ;  46  L.  J.,  Bk.  30  ;  35  L.  T. 
914  ;  25  W.  R.  260. 

A  lease  of  a  piece  of  land  was  granted  to  a 
trader,  he  covenanting  to  build  ui>on  it  a  steam 
saw-mill,  messuages,  or  dwelL'ng-houses,  and  at 
the  end  of  the  term  to  yield  up  to  the  lessor  thf 
land,  buildings,  and  fixtures,  except  the  steam 
saw-mill,  machinery,  fixtures,  and  things  con- 
nected therewith  which  it  was  agrreed  the  lessee 
might  remove.  The  lessee  afterwards  mort- 
gaged the  ])roperty,  the  mortgage  deed  a^sigiiin? 
the  land,  together  with  the  steam  saw-mills  and 
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biuldings  thereon,  and  the  steam-engines,  boilers, 
fixed  and  moveable  machinery,  plant,  imple- 
ments, and  utensils  fixed  to,  placed  upon,  or  used 
in  or  about  the  ground,  hereditaments,  saw- 
mills, and  buildings,  to  hold  the  hereditaments, 
and  such  of  the  machinery,  plant,  &c.,  as  were 
in  the  nature  of  landlord's  fixtures,  to  the  mort- 
gagee for  the  residue  of  the  term,  and  as  to  such 
of  the  machinery  and  premises  as  were  in  the 
nature  of  tenants'  or  trade  fixtures  to  the  mort- 
gagee absolutely,  subject  to  redemption.  The 
deed  contained  a  power  for  the  mortgagee,  in 
default  of  payment  of  the  mortgage  money,  to 
pell  the  premises,  or  any  part  or  parts  thereof, 
either  together  or  in  parcels.  The  deed  was  not 
registered  under  the  Bills  of  Sale  Act.  The 
mortgagor  filed  a  liquidation  petition.  The 
mortgage  money  remained  due.  The  mortgagee 
had  not  taken  possession  of  any  of  the  property 
comprised  in  the  deed  : — Held,  that  the  effect  of 
the  deed  was  to  authorize  the  mortgagee  to  sever 
the  trade  fixtures  from  the  premises,  and  to  deal 
with  them  separately,  and  consequently  that  the 
deed,  not  having  been  registered  under  the  Bills 
of  Sale  Act,  was  void  qu^  the  trade  fixtures  as 
against  the  trustee  in  the  liquidation.    lb. 

The  lease  of  a  shipbuilding  yard  and  the  trade 
fixtures  therein  were  assigned  to  a  shipbuilder, 
to  hold  the  leasehold  premises  for  the  residue  of 
the  term  granted  by  the  lease,  and  to  hold  the 
trade  fixtures  absolutely.  He  deposited  the  lease 
and  the  assignment  with  his  bankers  as  a  secu- 
rity for  advances  made  by  them  to  him.  No 
memorandum  of  charge  was  executed.  The 
mortgagor  afterwards  tiled  a  liquidation  peti- 
tion. The  bankers  had  not  taken  any  possession 
of  the  trade  fixtures  : — Held,  that,  as  against  the 
trustee  in  the  liquidation,  the  bankers  had  no 
title  to  the  trade  fixtures.  Trethcnuany  In  re, 
Tweedy,  Ex  parte,  5  Ch.  D.  559 ;  46  L.  J.,  Bk. 
43  ;  36  L.  T.  70  ;  25  W.  R.  399. 


Pnblic-hoiise.] — The  lessee  of  a  public- 


house  and  two  cottages,  who  was  bound  by  the 
covenants  of  his  lease  to  deliver  up,  at  the  ex- 
piration of  the  term,  all  fixtures,  except  trade 
fixtures,  demised  by  way  of  mortgage  the  public- 
house  and  premises,  including  all  the  tenant's 
fiitures,  to  a  mortgagee  for  all  the  residue  of  the 
term  except  the  last  three  days.  The  deed  con- 
tained a  power  to  the  mortgagee,  in  case  of 
default,  to  sell  the  premises  or  any  part,  either 
together  or  in  parcels,  and  either  for  the  term 
thereby  granted  or.  for  the  original  term,  with  a 
declaration  that  in  case  of  a  sale  the  mortgagor 
should  hold  the  last  three  days  of  the  term  in 
trust  for  the  purchaser.  The  lessee  filed  a  peti- 
tion for  liquidation,  and  a  trustee  was  ap- 
pointed : — Held,  that  the  deed  gave  no  power  to 
the  mortgagee  to  sell  or  take  possession  of  the 
fixtures  separately  from  the  buildings,  and  that 
therefore  it  did  not  require  to  be  registered 
under  the  Bills  of  Sale  Act,  1854  (17  k.  18  Vict. 
c.  36).  Barclay^  Ex  parte ^  Joyce,  In  re,  9  L.  R., 
Ch.  576  ;  43  L.  J.,  Bk.  137 ;  30  L.  T.  479  ;  22 
W.  R.  608. 

The  true  test  whether  a  mortgage  deed  of  a 
building  and  of  fixtures  requires  registration 
under  the  Bills  of  Sale  Act,  as  respects  the 
fixtures,  is,  whether  it  gives  power  to  the  mort- 
gagee to  sell  or  take  possession  of  the  fixtures 
separately  from  the  building.    Ih. 

A  publican  demised  by  way  of  mortgage  a 
leasehold  public-house  to  his  brewers  : — Held, 


that  the  instrument,  as  regarded  trade  fixtures 
included  in  the  demise  of  the  premises  to  which 
they  were  attached,  required  registration.  Meux 
V.  Allen,  Tl  W.  R.  609,  n. 


Looms.] — Looms  put  up  by  the  lessee  of 


a  cotton  mill  for  his  convenience  during  the 
existence  of  his  term,  and  fastened  to  the  floor 
by  nails  driven  through  the  loom  feet  into  wooden 
plugs  fitted  into  the  floor,  are,  though  easily 
movable  without  injury  to  the  freehold,  fixtures 
which  will  pass  under  an  assignment  of  "the 
mill,  fixed  machinery,  and  hereditaments,  with 
all  looms  and  other  machinery,  fixed  or  mov- 
able," without  the  necessity  of  registering  the 
assignment  as  an  assignment  of  chattels.  Boyd 
V.  Shorroch,  5  L.  R.,  Eq.  72  ;  37  L.  J.,  Ch.  H4  ; 
17  L.  T.  197  ;  16  W.  R.  102. 


Machinery,  fto.] — In   1862,  the   owner 


in  fee  in  possession  of  land  and  premises,  de- 
posited the  title  deeds  relating  to  them  with  the 
trustees  of  a  banking  company,  to  secure  the 
balance  of  his  account.  Afterwards  he  built  a 
mill  upon  the  land,  and  fitted  it  with  engines 
and  machinery,  as  well  as  shafting  and  pipes,  for 
the  purpose  of  supplying  and  communicating 
steam  power  and  gas  throughout  the  building. 
He  also  supplied  and  affixed  all  the  machinery 
and  articles  necessary  for  adapting  the  mill  for 
the  business  of  a  woollen  manufacturer,  which 
he  carried  on  there.  The  machines  were  in 
general  firmly  fixed  to  the  floor,  roof  or  side 
walls  of  the  building  in  a  quasi  permanent 
manner  by  screws  or  bolts,  or  soldered  with  lead. 
The  object  of  fixing  was  to  secure  steadincijs  and 
keep  the  machines  in  their  places  when  worked. 
There  was  also  a  washer  or  a  washing-machine, 
press  plates  and  papers,  a  loom  machine,  a  beam- 
ing f mme,  a  desk  in  the  counting  house,  con- 
denser, bobbins,  and  fencings  and  clogs.  By  a 
bill  of  sale  dated  the  18th  January,  1865,  the 
owner  assigned  all  the  machinery  and  articles  in 
the  mill  at  that  time  to  the  plaintiff,  who  knew 
of  the  deposit  of  the  title  deeds  with  the  trustees 
of  the  banking  company.  On  the  25th  August, 
1866,  the  land,  premises,  machinery,  &c.,  were 
conveyed  to  the  trustees,  the  plaintiff  not  ac- 
quiescing in  that  conveyance  : — Held,  first,  that 
the  machines  passed  to  the  mortgagees  under  the 
equitable  mortgage  and  the  conveyance  of  the 
25th  August,  1866,  as  fixtures  annexed  to  the 
freehold,  the  annexation  being  necessary  and 
permanent ;  though  as  between  landlord  and 
tenant  they  would  be  considered  as  trade  fix- 
tures. Longhottom  v.  Berry,  5  L.  R.,  Q.  B. 
123  ;  39  L.  J.,  Q.  B.  37  ;  22  L.  T.  385 ;  10  B.  & 
S.  852. 

Held,  secondly,  that  the  articles  were  movable 
chattels  and  passed  to  the  plaintiff  under  the  bill 
of  sale.    lb. 

F.  was  holder  of  a  mortgage  created  by  a  deed 
containing  two  witnessing  parts,  one  assigning 
the  property,  the  other  the  machinery.  B.  was 
holder  of  a  second  mortgage  on  the  same  pro- 
perty, and  F.  of  a  third  mortgage  of  the  same 
property.  The  first  two  mortgages  were  not 
registered  under  the  Bills  of  Sale  Act,  the  third 
was.  F.  entered  into  possession,  and  kept  the 
property  in  repair,  but  could  not  obtain  a  tenant. 
On  taking- the  accounts  between  them,  an  at- 
tempt was  made  to  surcharge  F.  >\nth  a  large 
sum,  on  the  ground  that  the  trade  fixtures  passed 
to  him  by  the  first  mortgage,  though  not  regis- 
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tered,  and  with  a  heary  occupation  rent : — Held, 
first,  that  the  fixtures  did  not  pass  by  the  first 
mortgage,  as  it  was  not  registered.  Segbie  v. 
Ff^icich.  Fenw'trk  v.  Beghie,  24  L.  T.  58;  19 
W.  R.  402.  See  S.  C.  on  appeal,  6  L.  R.,  Ch. 
869  ;  25  L.  T.  441  ;  20  W.  R.  67. 

Held,  secondly,  that,  under  the  circumstances, 
F.  could  not  be  charged  with  an  occupation  rent. 
Ih. 

M.  by  a  bill  of  sale  assigned  to  the  plaintiff 
the  machinery  and  plant  standing  and  being  on 
certain  premises  us^  as  a  refinery,  and  specified 
and  described  in  an  inventory,  **  subject  to  the 
additions  to  and  alterations  and  renewals  of  parts 
of  the  machinery  which  have  taken  place  since 
[a  certain  previous  date],  and  are  shewn  by  the 
alterations  in  red  ink  in  the  inventory  or  which 
shall  hereafter  be  in  or  upon  the  same  premises  : " 
— Held,  that  these  words  included  machinery 
and  articles  brought  on  the  premises  for  the 
purposes  of  the  refinery  subsequently  to  the 
execution  of  the  bill  of  sale,  the  assignment 
being  absolute,  and  the  goods,  though  not  specific 
at  the  date  of  the  bill  of  sale,  having  become  so 
by  being  brought  into  and  made  a  part  of  the 
machinery  of  the  refinery.  Lfatliam  v.  Amor^ 
47  L.  J.,  Q.  B.  581  ;  38  L.  T.  785  ;  26  W.  R.  739. 

The  freehold  of  a  mill  was  mortgaged  by  J.  to 
M.,  and  for  further  security,  J.  afterwards  as- 
signed to  him  machinery  then  upon  the  premises. 
By  a  deed  of  the  14th  September,  1853,  J.  as- 
signed to  the  defendant,  subject  to  the  mortgage, 
the  equity  of  redemption  of  the  mill,  and  all  the 
machinery  included  in  the  assignment  to  M.,  and 
also  other  machinery  that  had  been  subsequently 
erected  and  fixed  in  the  mill.  By  another  deed  of  the 
14th  of  August,  1854,  J.  assigned  to  the  defendant, 
to  secure  a  further  advance  of  500/.,  machinery 
then  on  the  premises,  and  set  forth  in  a  schedule 
to  the  deed,  and  which  did  not  include  any  of 
the  machinery  assigned  by  the  deed  of  the  14th  of 
September,  1853  ;  and  also  further  charged  with 
the  500/.  the  equity  of  redemption  in  the  pre- 
mises before  charged  to  the  defendant.  The 
machinery  assigned  by  this  latter  deed  was  af- 
fixed to  the  premises  only  for  the  purposes  of  trade, 
and  this  deed  of  sale  treated  them  as  machinery 
which  J.,  had  a  right  to  sell  distinct  from  the 
land.  The  deed  of  the  14th  of  August  had  not 
been  registered.  J.  became  bankrupt,  the  defen- 
dant at  the  time  having  taken  possession  of  the 
machinery  : — Held,  in  an  action  by  the  assignees 
of  J.,  first,  that  the  machinery  assigned  by  the 
deed  of  the  14th  of  August,  1854,  was  personal 
chattels  within  17  &  18  Vict.  c.  36,  s.  7  ;  and  that 
the  deed  itself  was  a  bill  of  sale,  as  it  created  a 
primarj'  charge  on  the  machinery  distinct  from 
tie  land ;  aud,  therefore,  that  the  deed,  not 
having  been  registered,  was  inoperative.  WateT- 
fall  v.  Penistone,  6  El.  &  Bl.  876  ;  26  L.  J.,  Q.  B. 
100:  3  Jur.,  N.  S.  15. 

Held,  also,  that  being  trade  fixtures,  the  ma- 
chinery did  not  by  subsequent  annexation  pass 
to  the  mortgagee  of  the  fi*eehold.    lb, 

A  mortgage  of  trade  fixtures,  together  with 
the  freehold,  by  the  owner  of  the  freehold,  does 
not  require  to  be  registered  as  a  bill  of  sale. 
Mather  v.  Fra/ter,  2  Kay  k  J.  536  ;  26  L.  J.,  Ch. 
361  ;  2  Jur.,  N.  8.  900. 


Substituted  Property.  ] — ^A  lessee  for  years 


of  premises  and  a  cloth  mill  standing  thereon, 
mortgaged  them  all  by  deed,  conferring  a  power 
of  sale  on  the  mortgagees  and  containing    a 


covenant  by  the  mortgagor  to  keep  insured 
against  fire,  but  not  registered  under  the  Bills  of 
Sale  Act : — Held,  that  the  deed  passed  to  the 
mortgagees  all  articles  of  trade  machinery  affixed 
to  the  mortgaged  premises,  whether  they  were 
so  affixed  before  the  mortgage  or  subsequentlT 
affixed  in  place  of  others  of  the  same  description 
which  were  affixed  at  the  time  of  the  mortgage, 
but  afterwards  destroyed  by  accidental  fire. 
IrUIi  Civil  Service  SuUding  SociHy  v.  Makitny, 
10  Ir.  R.,  C.  L.  363. 

Tenant*!.] — A  mortgage  by  a  leaseholder  of  his 
tenant's  fixtures  with  his  lease,  in  whatever 
form,  requires  registration  under  the  Bills  of 
Sale  Act,  as  a  bill  of  sale  of  fixtures.  Such  a 
mortgage  is  quite  different  from  a  mortgage  by  a 
freeholder  of  fixtures  with  the  freehold.  There 
the  title  to  the  land  and  to  the  fixtures  is  iden- 
tical, for  the  fixtures  belong  to  the  landlord 
simply  as  part  of  the  land,  and  it  is  for  this 
reason  that  such  a  mortgage  does  not  require 
registration.  Daglish,  Ex  parte,,  Wilde,,  In  ir, 
8  L.  R..  Ch.  1072  ;  42  L.  J.,  Bk.  102  ;  29  L.T. 
168  ;  21  W.  R.  893. 

When  there  is  a  mortgage  of  leasehold  pro- 
perty and  fixtures  with  a  power  of  sale,  the  Bills 
of  Sale  Act,  1854,  applies  not  only  where  the 
power  of  sale  authorizes  the  mortgagee  to  sell 
the  fixtures  separately  from  tJie  leasehold  pro- 
perty, but  also  where  there  is  a  separate  asagn- 
ment  of  the  fixtures.  Brown,  Ex  part^^  Reel, 
In  re,  9  Ch.  D.  389  ;  48  L.  J.,  Bk.  10 ;  39  L,  T. 
338;  27  W.  R.  219— C.  A. 

b.  GrowinfiT  Crops. 

Generally.]  — Growing  crops  are  goods  and 
chattels  within  the  17  &  18  Vict,  c-36,  being 
capable  of  complete  transfer  bv  delivery. 
Sheridan  v.  MCartney,  11  Ir.  C.  L.  R.  506; 
5  L.  T.  27. 

After  growing  crops  had  been  seized  and  taken 
possession  of  under  a  bill  of  sale,  but  before  sale 
of  them,  a  fi.  fa.  on  the  judgment  of  another 
creditor  of  the  vendor  was  delivered  to  the  sheriff, 
who  seized  and  sold  the  crops,  and  paid  the  pro- 
ceeds to  the  execution  creditor.  The  debtor 
subsequently  became  insolvent,  and  petitioned 
the  Insolvent  Debtors  Court  for  protection  nndcr 
7  &  8  Vict.  c.  96  ;  but  his  assignees  withdrew 
from  contesting  the  right  of  the  vendee  of  the 
bill  of  sale  : — Held,  that  the  vendee  of  the  bill 
of  sale  was  entitled  to  the  proceeds  of  the  crop 
as  against  the  execution  creditor,  and  that  it 
would  have  made  no  difference  in  this  respect  if 
the  assignees  had  not  withdrawn.  Congreve'^' 
Evetts,  10  Ex.  298 ;  23  L.  J.,  Ex.  273 ;  18  Jur. 
655. 

A  tenant  for  years  of  a  farm  being  indebted  to 
his  landlord,  assigned  by  a  bill  of  sale  all  tbe 
household  goods  and  furniture,  horses,  cows,  and 
all  the  hay,  corn  and  grain  as  well  in  stock,  and 
in  the  barn  and  granary,  as  now  standing,  gnaw- 
ing and  being  upon  the  farm,  and  aU  carts. 
waggons,  &C.,  and  also  all  the  tenant  right  and 
interest  yet  to  come  and  unexpired  of  the  debtor, 
in  trust  to  sell  and  pay  the  debt,  and  the  reskiae 
to  the  debtor  : — Held,  that,  under  this  assign- 
ment, the  tenant's  interest  in  crops  grown  in 
future  years  of  the  term  passed  to  the  landlord. 
Fetch  V.  Tidin,  15  M.  &  W.  110  ;  16  L.  J..  E^ 
280. 

A  document,  by  which  A.  agrees  to  sell  to  B- 
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"  five  acres  of  wheat  now  standing  in,  &c.,  at  61. 
per  acre,  B.  to  cut  and  carry  the  corn  any  time 
he  may  require  ;  and  B.  agrees  to  purchase  the 
said  five  acres  uix)u  the  above  conditions,"  is  a 
bUl  of  sale  within  the  Bills  of  Bale  Act,  1854 
(17  k  18  Vict.  c.  ^6),  s.  1,  as  the  intention  is 
apparent  to  pass  the  immediate  property. 
Brant om  v.  Ori0g,  2  C.  P.  D.  212  ;  46  L.  J., 
C.  P.  408  ;  36  L.  T.  4  ;  29  W.  R.  313. 

A  bill  of  sale  of  growmg  crops  does  not  require 
registration  under  the  Bills  of  Sale  Act,  1854. 
Payne,  Ex  parte^  Crosa^  In  re,  11  Ch.  D.  534  ; 
40  L.  T.  563  ;  27  W.  R.  808. 

Validity  of  Bill  of  Sale  as  affeeting  Assignee.] 

— B.,  the  tenant  from  year  to  year  of  a  farm  of 
the  defendant,  assigned  by  bill  of  sale  to  the 
plaintiff  all  his  property  upon  the  farm  together 
with  all  growing  and  all  other  crops,  which  at 
any  time  thereafter  should  be  in  or  about  the 
same  or  any  other  premises  of  his.  On  the  25th 
of  April,  after  the  execution  of  this  bill  of  sale, 
the  defendant  distrained  for  rent,  and  while  in 
possession  under  that  distress,  he,  having  no 
knowledge  of  the  bill  of  sale,  agreed  with  B., 
that  he  would  forego  all  claim  for  rent,  that  B. 
should  surrender  the  farm  to  him,  and  that  the 
tenancy  should  be  determined  as  from  the  24th 
of  June  next  ensuing.  In  May,  B.  having  made 
default  in  payment  of  the  instalments  under  the 
bill  of  sale,  the  plaintiff  took  an  inventory  of 
the  goods  on  the  farm,  and  put  locks  on  the 
gates  of  the  fields  in  which  the  crops  were  grow- 
ing. The  defendant  then  informed  the  plaintiff 
of  the  agreement  between  himself  And  B.  ; 
whereon  the  plaintiff  removed  the  locks  and 
shortly  after  gave  the  defendant  notice  of  the 
assignment  to  him  by  the  bill  of  sale  of  the 
crops.  The  defendant  attended  to  the  cultivation 
of  the  crops,  took  possession  of  the  farm  on  the 
24th  of  June,  and  reaped  and  sold  the  crops  as 
they  came  to  maturity.  In  an  actiou  of  trover 
and  for  the  conversion  of  the  ci-ops  : — Held,  that 
although  the  plaintiff  was  in  equity  entitled  to 
relief,  yet  an  action  of  trover  could  not  be  main- 
tained ;  that  the  surrender  by  the  tenant  to  the 
landlord  was  a  valid  surrender  at  law,  but  that 
it  could  not  affect  prejudicially  the  equitable 
rights  of  the  plaintiff  as  assignee  of  the  crops  ; 
that  if  there  could  be  no  valid  surrender  as 
against  the  plaintiff,  and  if  the  tenant  must  still 
be  considered  with  regard  to  the  plaintiff  to  be 
in  possession,  so  that  the  plaintiff  could  claim  to 
be  by  the  assignment  in  the  same  position  as  the 
t^enant,  then  the  plaintiff,  although  entitled  to 
the  value  of  the  crops  when  sold,  was  also  liable 
to  pay  the  rent  of  the  farm,  and  the  expenses  of 
cultivating  and  harvesting  the  crops,  and  that 
as  the  balance  on  a  settlement  of  account  was  in 
favour  of  the  defendant,  judgment  must,  in  the 
circumstances  of  the  case,  be  entered  for  the 
defendant.  Clements  v.  Mathews,  1 1  Q.  B.  D.  808  ; 
52  L.  J.,  Q.  B.  772— G.  A.  Reversing  47  L.  T. 
251. 


4.  Possession  op  the  Goods. 
a.  In  Grantor. 

Apparent  Possession.]— By  a  bill  of  sale  all  the 
furniture  and  effects  in  a  private  dwelling-house 
were  assigned  for  a  valuable  consideration.  Soon 
after  the  bill  was  made,  an  agent  of  the  holder 
of  the  bill  took  possession  of  the  furniture  and 


effects,  and  resided  in  the  house  armed  with  a 
copy  of  the  bill,  which  he  was  directed  to  shew 
to  any  person  claiming  the  furniture,  or  inter- 
fering with  his  possession.  The  assignor,  who 
was  tenant  of  the  house,  continued  as  before 
to  reside  there,  and  to  have  the  use  of  the 
furniture,  subject  to  the  possession  of  the 
agent.  Shortlj'  after  the  agent's  entry  the 
assignor  was  adjudicated  a  bankrupt.  The 
transactions  being  assumed  to  be  Iwnsi  fide  : — 
Held,  tliat  nothing  had  been  done  to  change,  in 
the  view  of  the  outer  world,  that  appearance  of 
ownership  with  which  the  assignor  was  invested, 
and  that  the  chattels  were  in  his  "apparent  pos- 
session" within  the  meaning  of  17  &  18  Vict, 
c.  36,  s.  7,  and  passed  to  the  assignee  in  bank- 
ruptcy, the  bill  not  having  been  duly  registered, 
Ilottuinfiy  Ex  part e^  Vinhig,  In  re,  10  L.  R.,  Eq. 
63 ;  39  L.  J.,  Bk.  4 ;  22  L.  T.  179  ;  18  W.  R. 
450. 

Hcld»^also,  that  the  definition  of  "apparent 
possession  '*  in  the  interpretation  clause  applies 
to  cases  where  more  than  merely  formal  posses- 
sion has  been  taken  by  or  given  to  another  person. 
lb. 

The  occupation  mentioned  in  the  7th  section  of 
the  Bills  of  Sale  Act,  1854,  means  a  de  facto 
occupation  j  and  therefore,  where  goods  com- 
prised in  an  unregistered  bill  of  sale  had  been 
deposited  in  rooms  rented  by  the  grantor,  and 
the  keys  of  the  premises  had  been  demanded  by 
and  given  up  to  the  grantee  in  consequence  of 
non-compliance  by  the  grantor  with  the  condi- 
tions of  the  bill  of  sale,  and  the  grantor  never 
returned  to  the  premises,  but  the  grantee  entered, 
marked  the  g(X)ds,  and  kept  the  keys,  the  jiuy 
found  rightly,  that  the  premises  were  not  occu- 
pied by  the  grantor ;  and  the  goods  were  there- 
fore not  in  his  "apparent  possession."  llohinxon 
V.  Brlgys,  6  L.  R.,  Ex.  1  ;  40  L.  J.,  Ex.  17  ;  23 
L.  T.  395. 

H.,  on  the  3rd  November,  in  the  year  1870, 
executed  a  bill  of  sale  aasigning  the  furniture  in 
his  house  to  L.,  to  secure  a  debt  of  1,000Z.  This 
bill  of  sale  was  never  registered.  On  the  28th 
November,  1870,  L.  sent  a  broker's  man  to  take 
possession  of  the  furniture.  This  man  continued 
to  live  in  the  house  of  H.,  and  to  sleep  there, 
until  he  became  bankrupt,  but  he  was  permitted 
to  use  and  enjoy  the  furniture  just  as  before  the 
possession  was  taken.  On  the  19th  December, 
bills  were  posted  in  the  neighbourhood  an- 
nouncing a  sale  of  the  furniture  by  auction  on 
the  28th^  December.  On  the  23i-d  December  H. 
was  adjudicated  a  bankrupt : — Held,  that  at  the 
date  of  the  bankruptcy  the  furniture  remained  in 
the  possession  or  in  the  apparent  possession  of 
H.,  and  that  the  trustee  was  entitled  to  it. 
Lewis,  Ex  parte,  Henderson,  In  re,  6  L.  R.,  Ch. 
626  ;  24  L.  T.  785  ;  19  W.  R.  835. 

An  advertisement  of  an  intended  sale  of  goods 
comprised  in  a  bill  of  sale,  if  it  is  to  have  the 
effect  of  taking  the  goods  out  of  the  possession 
or  apparent  possession  of  the  maker  of  the  bill 
of  sale,  must,  even  though  posted  upon  the  pre- 
mises where  the  goods  are,  state  that  the  sale  is 
to  take  place  under  a  bill  of  sale.    lb. 

The  grantor  of  a  bill  of  sale  of  household 
furniture  managed  a  business  as  servant  to  the 
grantee  at  a  weekly  salary,  and  was  allowed 
to  reside  in  the  house  where  the  business  was 
carried  on  and  to  use  the  furniture  as  part  of 
his  salary,  the  grantee  residing  elsewhere.  The 
furniture  having  been  taken  in  an  execution 
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against  the  grantor,  and  the  bill  not  having 
been  duly  registered  : — Held,  that  the  furniture 
was  in  the  apparent  possession  of  the  grantor 
within  17  &  18  Vict.  c.  36,  ss.  1,  5,  and  that  the 
execution  creditor  was  entitled  to  it  as  against 
the  grantee.  PicJiftrd  v.  Marriage ^  1  Ex.  D. 
3tI4  ;  45  L.  J.,  Ex.  594 ;  35  L.  T.  343  ;  24  W.  R. 
8vS6. 

Goods  formally  seized  by  the  sheriff  under  an 
execution  remain  in  the  apparent  possession  of 
the  debtor  within  the  meaning  of  the  Bills  of 
Sale  Act.  Mutton,  Ex  parte,  Cole,  In  re,  14 
L.  R..  Eq.  178  ;  41  L.  J.,  Bk.  57  ;  26  L.  T.  916  ; 
20  W.  R.  882.  See  SaJFery,  Ex  parte,  contra, 
poxt,  col.  1849. 

The  goods  of  a  debtor  having  been  seized  in 
execution,  and  a  man  left  in  possession,  the 
holder  of  an  unregistered  bill  of  sale  over  them 
paid  the  debt  and  costs  and  took  possession  him- 
self. On  the  same  day,  and  before  he  did  so,  the 
debtor  was  adjudicated  bankrupt  : — Held,  that 
the  bill  of  sale  was  void  agaiust  the  trustee  in 
bankruptcy.     lb. 

Held,  also,  that  the  holder  of  the  bill  of  sale 
was  entitled  to  be  paid,  out  of  the  proceeds  of 
the  goods,  the  amount  of  the  executions,  which 
were  good  against  the  trustee.     lb. 

Goods  comprised  in  a  bill  of  sale,  which  en- 
titles the  holder  to  take  possession  upon  default 
in  jjayment  after  demand,  remain,  notwithstand- 
ing the  registration  of  the  bill  of  sale,  until 
demand  is  made,  in  the  reputed  ownership  of  the 
grantor.  Hard  in  ff.  Ex  parte,  Fairhrother,  In 
re,  15  L.  R.,  Eq.  223  ;  42  L.  J.,  Bk.  30  ;  28  L.  T. 
241. 

H.  having  borrowed  various  sums  of  money 
from  A.,  on  the  10th  September,  1874,  executed 
a  bill  of  sale  to  him  of  furniture  and  other 
articles  as  a  security  for  the  repayment  of  the 
money  with  interest.  By  the  terms  of  the  bill 
of  sale,  H.  was  to  retain  possession  of  the  goods 
until  payment  of  the  debt  was  demanded  by  A., 
who  was  entitled  to  take  possession  of  the  goods 
if  the  debt  was  not  repaid  with  interest  within 
twenty-four  hours  after  demand.  The  bill  of 
sale  was  not  registered.  H.,  intending  to  reside 
at  Ogbeare  Hall,  the  house  of  the  interpleadant, 
delivered  possession  of  some  of  the  goods  to  one 
B.,  who,  under  her  directions,  kept  the  goods  for 
some  time,  and  then  took  them  Co  the  hall.  On 
arriving  there,  B.  was  allowed  to  place  the  goods 
in  four  rooms,  and,  having  locked  the  doors,  to 
take  away  the  keys.  A.  subsequently  served  H. 
with  a  written  demand  for  payment  of  the  money 
owing  to  him,  and  not  having  been  paid  within 
twenty-four  hours  after  such  demand,  he  went 
to  the  hall  and  demanded  possession  of  the  goods 
from  the  interpleadant,  to  whom  he  gave  notice 
of  his  title  and  threatened  to  take  away  the 
goods  by  force.  The  interpleadant,  however, 
refused  to  allow  him  to  take  possession  of  the 

foods,  or  to  enter  the  house.  Subsequently,  H. 
led  a  petition  for  liquidation : — Held,  that, 
when  the  petition  for  liquidation  was  presented, 
the  goods  were  still  in  the  possession  of  H., 
within  the  Bills  of  Sale  Act,  s.  1,  and  that  her 
trustee  in  liquidation  was  therefore  entitled  to 
them  as  against  A.  claiming  under  the  bill  of 
sale.  Ajicona  v.  Roger f,  1  Ex.  D.  285  ;  46  L.  J., 
Ex.  121  ;  35  L.  T.  115  ;  24  W.  R.  1000— C.  A. 
Reversing  33  L.  T.  749. 

Held,  secondly,  that  if  the  effect  of  the  deposit 
of  the  furniture  at  the  house  of  the  interpleadant 
had  been  to  make  him  the  bailee  of  the  goods 


for  the  grantor,  they  would  have  still  been  in 
possession  of  the  grantor  ;  possession  of  a  bailee 
being,  for  the  purposes  of  the  Bills  of  Sale  Act, 
possession  of  the  bailor.    Ih. 

Held,  thirdly,  that  whether  the  goods  were  in 
the  possession  of  the  grantor  as  occupant  of  the 
rooms,  or  as  bailor  of  the  goods  to  the  inter- 
pleadant, the  demand  of  possession  by  the  grantee 
(though  the  refusal  to  accede  to  it  was  wrongful) 
had  not  the  effect  of  taking  the  goods  out  of  the 
possession  of  the  grantor,  for  the  purposes  of  the 
Bills  of  Sale  Act.     lb. 

(^vettioii  of  Faet.] — The  possession  or  appa- 
rent possession  of  a  vendor  or  mortgagor,  under 
the  17  &  18  Vict.  c.  36,  is  in  general  a  question 
of  fact.  Gough  v.  Ererard,  2  H,  &  C.  1 ;  32 
L.  J..  Ex.  210;  8  L.  T.  363;  11  W.  R. 
702. 

E.,  by  an  agreement,  sold  certain  timber  Ijing 
partly  on  his  private  wharf,  and  partly  on  a 
public  wharf,  to  G.  for  300^.,  E.  agreeing  to  pay 
all  rent  and  other  charges  upon  the  timber  for 
six  months,  within  which  time  G.  was  to  lemore 
it.  G.  took  possession  of  the  key  of  the  private 
wharf,  and  sold  some  of  the  timber  lying  there, 
but  he  did  nothing  with  reference  to  the  timber 
on  the  public  wharf,  the  key  of  which  lenaained 
in  the  hands  of  the  wharfinger,  except  taking 
persons  to  look  at  it  with  a  view  to  its  sale, 
E.,  by  another  written  agreement,  sold  to  G.,  for 
50/.,  some  furniture  lying  in  a  house,  the  pro- 
perty* of  E.,  and  part  of  which  house  E.  had 
previously  used  as  an  oflSce,  and  occasionallj 
slept  in,  but  of  which  apartments  he  had  the 
use.  By  the  agreement  G  ,  out  of  the  50/.,  was 
to  pay  the  wages  due  to  E.'s  servant,  who  re- 
main^ in  the  house,  and  the  rates  and  taxes. 
E.  did  not  use  the  house  after  the  agreement  :— 
Held,  that  on  these  facts,  there  was  no  posses- 
sion, or  apparent  possession  of  the  timber,  either 
at  the  private  or  public  wharf,  or  of  the  furni- 
ture, by  E.,  so  as  to  render  them  liable  to  seizure 
under  an  execution  against  E.     lb. 

Sale  of  Machinery — ^Apparent  PMsesaifm  bj 
Vendor  after  the  Sale.] — P.,  a  trader,  being  in 
want  of  capital,  sold  to  the  plaintiffs  certain 
agricultural  machinery  (including  a  steam-engine 
and  threshing  machine,  with  their  appurtenances) 
for  the  sum  of  700/.,  and  signed  a  sale  or  receipt 
note  for  the  same.  The  plaintiffs,  thereupon,  by 
an  agreement  in  -writing,  let  the  said  machineiy 
on  hire  to  P.  for  a  term  of  three  years  at  or  for 
the  sum  of  882Z. ,  payable  by  quarterly  instal- 
ments of  737.  10^.,  and  the  said  agreement  pn> 
vided  (amongst  other  things)  that  in  case  d 
default  being  made  by  P.  in  the  |)ayment  of  the 
sum  of  882Z.,  or  the  said  quarterly  instalments, 
or  any  part  thereof,  or  if  P.  during  the  tcra 
became  bankrupt,  or  assigned,  or  parted  with 
the  possession  of  the  machinery  or  any  part 
thereof,  without  the  consent  of  the  plaintiffs, 
it  should  be  lawful  for  them  to  resume  and 
take  absolute  possession  of  the  said  machineir. 
Neither  the  sale  note  nor  the  agreement  *as 
registered  under  the  Bills  of  Sale  Act,  1S54 
(17  &  18  Vict.  c.  36),  and  P.  paid  two  instal- 
ments of  73/.  10*.  due  under  the  agreement  and 
no  more.  P.,  without  the  consent  or  knowledge 
of  the  plaintiffs,  and  aft-er  he  had  made  defadt 
in  the  payment  of  the  instalments,  parted  with 
the  possession  of  tiie  steam-engine  and  threshinf 
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machine,  with  their  appurtenances,  and  delivered 
the  same  to  the  defendant,  who  had  no  notice  of 
the  above  agreement,  for  the  purpose  of  having 
them  sold  by  auction,  and  the  defendant  ad- 
vanced lOOZ.  to  P.  on  them,  and  also  incurred 
expenses  in  attempting  to  sell  them.  P.  then 
committed  an  act  of  bankruptcy  by  absconding, 
and  the  plaintiflFs  demanded  possession  of  the 
steam-engine  aud  threshing  machine  with  their 
appurtenances  from  the  defendant,  who  claimed 
a  lien  upon  them  in  respect  of  his  commission 
and  charges  as  auctioneer  in  such  attempted 
sale,  and  also  in  respect  of  the  advance  of  lOOZ., 
which  had  not  been  repaid  to  him  by  P.  In  an 
action  brought  to  recover  the  steam-engine  and 
machinery  with  their  appurtenances,  or  their 
value,  and  damages  for  their  detention  : — Held, 
that  the  plaintiffs  were  entitled  to  judgment  on 
the  grounds  that  the  steam-engine  and  machinery 
(whether  the  agreement  amounted  to  a  bill  of 
sale  or  not)  were"  not  in  the  possession  or  appa- 
rent possession  of  P.  at  the  time  of  his  bank- 
ruptcy, witliin  the  meaning  of  the  Bills  of  Sale 
Act,  1854  (17  &  18  Vict.  c.  36),  s.  1  ;  nor  in  the 
order  and  disposition  of  P.  within  the  meaning 
of  the  Bankruptcy  Act,  1869  (32  &  33  Vict.c.  71), 
8.  15,  sub-s.  5.  Lhicoln  Wa-ggon  and  Efighie 
Company  v.  Mwmford^  41  L.  T.  655. 

8took-in-Trade — Implied  Licence  to  dispose 
of.] — B.,  a  trader,  avssigned  to  the  plaintiff  his 
stock-in-trade  by  a  bill  of  sale  with  a  proviso 
that  until  default  in  payment  of  the  money  ad- 
vanced, B.  should  be  entitled  to  make  use  of  such 
stock  without  hindrance  or  disturbance  on  the 
part  of  the  grantee.  B.  afterwanls  sold  the 
goods  to  the  defendants  by  private  contract  and 
absconded.  The  jury  found  that  "  B.  sold  the 
goods  fraudulently,  and  not  in  the  ordinary 
course  of  his  business  ;  but  the  defendants  did 
not  know  this,  and  bought  the  goods  bona  fide  :" 
— Held,  that,  upon  this  finding,  the  verdict  was 
properly  entered  for  the  plaintiff ;  the  right  of 
the  grantor  to  deal  with  the  goods  being  subject 
to  the  implied  condition  that  the  dealing  should 
be  only  in  the  onlinary  course  of  his  business. 
Taylor  v.  M'Keand,  5  C.  P.  D.  358  ;  49  L.  J.,  C. 
P.  563  ;  42  L.  T.  833  ;  28  W.  R.  628  ;  44  J.  P.  784. 

Implied    Lioence    to    carry   on   BasineiB — 
Liability   of    Purchaser.]— Claim  :     That    the 
plaintiffs  were  holders  of  a  bill  of  sale  duly 
registered,  comprising,  amongut  other  things,  all 
the  growing  crops  and  all  the  goods,  chattels, 
and  effects  which  then  were  or  thereafter  should 
be  on  or  about  the  farm  and  premises  of  S.,  a 
farmer,  and  that  defendant  wrongfully  deprived 
the  plaintiffs  of  the  use  and  possession  of  twelve 
quarters  of  wheat  comprised  in  the  bill  of  sale. 
— Defence  :    That  the  plaintiffs  suffered   S.  to ' 
have  the  possession  of  the  goods,  and  to  hold 
himseLf  out  as  having  not  only  the  possession 
but  the  property  in  them,  and  that  he  sold  the 
same  to  the  defendant,  who  bought  them  in  the 
ordinary  course  of  business,  and  without  any 
notice  that  they  did  not  belong  to  S.    That  S. 
was  suffered  by  the  plaintiffs  to  carry  on  his 
business  as  a  farmer  and  dealer  in  grain  at  the 
time  of  the  sale,  and  it  was  the  ordinary  coui-se 
of  business  of  S.  in  such  business  to  make  such  ' 
sales  : — Held,  that  the  defence  was  good,  for  the  I 
bill  of  sale  by  implication  conferred  a  licence  on  ^ 
the  grantor  to  carry  on  his  business  and  dispose  | 
of  the  goods  so  as  to  give  a  valid  title  to  pur-  i 


chasers.  Kational  MercaiitUe  Banky,  Hampsanf 
5  Q.  B.  D.  177  ;  49  L.  J.,  Q.  B.  480  ;  28  W.  R. 
424. 

The  gi-antor  of  a  bill  of  sale,  described  in  the 
instrument  as  an  innkeeper  and  horsedealer,  in 
consideration  of  a  loan  of  100^.,  assigned  to  the 
plaintiff  by  the  said  bill  of  sale  all  his  personal 
property,  including  *'  an  entire  horse  called  Fire- 
away,  a  cob  called  Charley,  and  a  pony  called 
Nelly."  The  bill  of  sale  contained  a  covenant 
that  so  long  as  the  money  should  remain  owing, 
the  grantor  would  not  remove  any  of  the  said 
property  from  the  said  messuage  without  the 
consent  of  the  plaintiff,  and  provided  that  until 
default  in  payment  the  grantor  should  hold, 
make  use  of  and  possess  the  property  thereby 
assigned.  Subsequently,  and  without  the  consent 
of  the  plaintiff,  the  grantor  sold  the  three  hoi'scs, 
Fireaway,  Charley  and  Nelly,  at  a  public  auction, 
where  one  of  them,  the  cob,  was  purchased  by 
the  defendant.  In  an  action  of  detinue  brought 
by  the  plaintiff  to  recover  the  cob  or  its  value 
from  the  defendant,  it  was  held,  that  the  object 
of  the  bill  of  sale  being  to  enable  the  grantor  to 
carry  on  his  business,  the  sale  of  the  horses, 
which  must  be  taken  to  have  been  sold  in  the 
ordinary  course  of  his  business,  was  not  a  breach 
of  the  covenant,  and  that  the  action  was,  there- 
fore, .not  maintainable.  Kational  Mercantile 
Bank  v.  Hamj}inm  {s^upra")  followed ;  Walker 
V.  Clay,  49  L.  J.,  C.  P.  560  ;  42  L.  T.  369  ;  44 
J.  P.  396. 

Seiinre  within  Twenty-one  Bays.] — The  as- 
signee of  goods  assigned  under  a  bill  of  sale  has 
twenty-one  days  from  the  date  of  the  bill  of  sale, 
within  which  he  may  either  file  the  bill  of  sale, 
or  take  the  goods  out  of  the  apparent  possession 
of  the  assignor  ;  and,  therefore,  the  title  of  such 
assignee  to  the  goods  is  not  defeated  by  their 
seizure  while  in  the  apparent  possession  of  the 
assignor,  but  before  the  twenty-one  days  have 
expired,  under  a  fi.  fa.  issued  on  the  goods  of  the 
assignor  by  an  execution  creditor.  MarpUs  v. 
Ilartlry,  3  El.  &  El.  610 ;  30  L.  J.,  Q.  B.  92  ;  7 
Jur.,  N.  S.  446  ;  3  L.  T.  774  ;  9  W.  R.  334. 

Bightfl  of  Assignee.] — Where  goods  are  as- 
signed as  security  for  an  advance  of  money, 
upon  trust,  to  permit  the  assignor  to  remain  in 
posse^^sion  of  them  until  default  in  payment  at 
the  time  stipulated,  and  upon  further  trust  to 
sell  them  upon  such  default  being  made,  the 
assignee  has  a  sufficient  possession  to  enable  him 
to  maintain  trespass  against  a  wrongdoer.  Mltite 
V.  2\forrijt.  11.  C.  B.  1015  ;  21  L.  J.,  C.  P.  185  ; 
16  Jur.  500. 

Such  an  assignment,  though  void  as  against 
creditors,  is  good  as  between  the  parties,  and  as 
between  either  party  and  a  stranger.     iL 

A  bailiff  of  a  county  court,  claiming  to  seize 
goods  on  behalf  of  a  judgment  creditor,  is  a 
stranger  within  that  rule,  unless  he  proves  the 
legal  authority  under  which  he  seized  on  behalf 
of  such  creditor,  viz.  the  judgment.     lb, 

b.  In  Grantee. 

Possession  of  Grantee — Immaterial  how  ob- 
tained.]— If  the  grantee  under  an  un roistered 
bill  of  sale  has,  before  the  bankruptcy  of  the 
grantor,  acquired  possession  of  the  goods  so  as  to 
exclude  the  apparent  possession  of  the  grantor, 
it  is  immaterial  whether  the  possession  has  been 
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obtained  by  meaus  of  a  transaction  which,  taken 
per  se,  would  have  amountc<l  to  a  fraudulent  pre- 
ference. St/mmo7it,  Ex  parte,  Jortlan,  In  ri%  14 
Ch.  D.  693  ;  42  L.  T.  106  ;  28  W.  R.  803— C.  A. 

Per  James.  L.  J.  :  Ob8ervation.s  on  Darby  v. 
Smith  (8  T.  R.  82).     Ih, 

When  the  grantee  of  a  bill  of  sale  takes  posses- 
8ion  of  the  goods  comprised  in  it,  and  advertizes 
them  for  sale  as  the  goods  of  the  grantor  sold 
under  a  bill  of  sale,  the  gcxxls,  though  still  in  the 
house  of  the  grantor,  are  no  longer  in  the  ap- 
parent possession  of  the  grantor  within  the  mean- 
ing of  17  &  18  Vict.  c.  36,  ss.  1,  7  ;  and  the  bill 
of  sale,  although  not  duly  registered,  is  valid 
against  an  execution  levied  on  the  goods  of  the 
grantor.  Emanuel  v.  Briber,  9  L,  R.,  Q.  B. 
28«  ;  43  L.  J.,  Q.  B.  96  ;  30  L.  T.  194  ;  22  W.  R. 
404. 

Actual  possession  taken  by  the  grantee  of  an 
unregristered  bill  of  sale,  even  though  taken 
wrongfully,  may  exclude  the  operation  of  the 
Bills  of  Sale  Act.  Fleteher^  Ex  parte,  I/enlei/, 
Jn  re,  5  Ch.  D.  809  ;  46  L.  J.,  Bk.  93  ;  37  L.  T. 
758  ;  25  W.  R.  573— C.  A. 

If  the  grantee  of  an  unregistered  bill  of  sale 
given  by  way  of  mortgage  attempts  to  take  pos- 
session of  the  property  comprised  in  it  before  he 
is  authorized  to  do  so  by  the  terms  of  the  deed, 
he  is  a  mere  trespasser  and  his  possession  will 
not  be  extended  by  construction  of  law  beyond 
the  articles  of  which  he  has  obtained  actual 
physical  possession,  though  in  the  case  of  a 
person  who  is  entitled  to  take  jjossession  the 
possession  of  one  article  may  be  construed  as 
the  possession  of  all  that  is  comprised  in  the 
deed.     Ih. 

When  taken  within  Time  limited  for  Begistra- 

tion.] — When  possession  is  taken  by  the  assignee 
of  the  property  comprised  in  a  bill  of  sale,  within 
the  twenty-one  days  limited  by  the  Bills  of  Sale 
Act,  the  deed  does  not  require  to  be  registered  in 
order  to  be  available.  Northern  InveHtment  and 
Diseount  Company,  Ex  parte ^  Carlifde^  In  re,  27 
L.  T.  520. 

When  the  goods  and  chattels  comprised  in  a 
bill  of  sale  are  seized  within  twenty-one  days 
from  its  making,  under  an  execution  issued 
sgainst  the  grantor,  and  the  sheriff  interpleads 
upon  a  claim  by  the  grantee,  upon  the  trial  of 
the  issue  the  grantee  is  entitled  to  the  goods  and 
chattels  as  against  the  execution  creditor,  al- 
though the  bill  of  sale  is  never  registered.  Brig- 
naJl  V.  Cohf-n,  21  W.  R.  25— Ex.  Ch. 

A.  made  a  bill  of  sale  to  the  plaintiff  on  the 
27th  June,  and  the  assignee  remained  in  posses- 
sion under  it  on  the  2nd  July.  On  the  6th  July 
the  sheriff  seized  under  a  fieri  facias  at  the  suit 
of  the  defendant  against  S.  : — Held,  that  as  A. 
was  not  in  apparent  possession  for  twenty-one 
days,  the  bill  of  sale  did  not  require  to  be  filed, 
and  therefore,  without  being  filed,  gave  the 
assignee  a  good  title.  Marplcg  v.  Hartley,  3  El. 
&  El.  610 ;  30  L.  J.,  Q.  B.  92  ;  7  Jnr.,  N.  S.  446  ; 
3  L.  T.  774  ;  9  W.  R.  334. 

A.  executed  a  bill  of  sale  of  goods  to  B.  on  the 
20th  November,  1860.  On  the  10th  December 
A.  execute<l  to  B.  a  second  bill  of  sale  of  the 
same  goods,  and  the  first  was  cancelled,  but 
neither  was  registered  ;  and  on  the  3l8t  De- 
cember A.  executed  a  third  bill  of  sale  of  the 
same  goods  to.  fe.,  but  the  second  one  was  not 
cancelled.  The  defendant  levied  under  a  fi.  fa. 
on  the  4th  January,  and  the  third  bill  of  sale 


was  registered  on  the  10th  : — Held,  tliat  the 
property  in  the  goods  passed  from  A,  by  the 
execution  of  the  first  bill  of  sale,  and  that  the 
execution  of  the  other  bills  of  sale  was  but  the 
exercise  of  his  right  of  redemption,  and  the 
granting  a  fresh  security,  and  that  the  thir»i  hill 
having  been  registered  within  the  twenty-one 
days  was  good  as  against  the  execution-creditor. 
Hollingiworth  v.  WAt^,  6  L.  T.  604  ;  10  W.  R. 
619. 

A  bill  of  sale  is  not  invalid  in  consequence  of 
not  having  been  filed  within  twenty -one  days,  if 
the  goods  referred  to  in  it  are  seized  within  the 
twentv-OD€  davs  in  which  it  might  have  been 
filed.  '  Banbury  v.  MliUe,  2  H.  &  C.  300;  32 
L.  J.,  Ex.  258  ;  9  Jur.,  N.  S.  913  ;  8  L.  T.  5nS; 
11  W.  R.  785 


After    such    Time.] — Possession    taken 


under  an  unregistered  bill  of  sale  more  than 
twenty-one  days  old  will  not  avail  against  the 
title  of  the  trustee  in  liquidation  under  a  subse- 
quent petition,  if  the  grantor  of  the  bill  of  sale 
has  committed  a  prior  act  of  bankruptcy,  though 
such  act  of  bankruptcy  may  have  been  unknown 
to  the  holder  of  the  bill  of  sale  at  the  time  when 
he  took  possession.  Turner,  In  re,  Attwater,  £t 
parte,  5  Ch.  D.  27  ;  46  L.  J.,  Bk.  41 ;  35  L,  T. 
'  682  ;  25  W.  R.  206— C.  A. 

In  s.  1  of  the  Bills  of  Sale  Act,  1854,  the 
"  time  of  such  bankruptcy  "  means  the  time  of 
the  act  of  bankruptcy.  The  grantee,  under  an 
unregistered  bill  of  sale,  took  possession  of  the 
property  comprised  in  it  before  the  filing  of  a 
liquidation  petition  by  the  grantor.  The  dar 
before  possession  was  taken  the  grantor  had 
committed  an  act  of  bankruptcy  of  which  tbe 
grantee  had  no  notice  : — Held,  that  the  tide  of 
the  grantee  was  defeated  by  virtue  of  the  rela- 
tion back  of  the  title  of  the  trustee  in  the  liqui- 
dation to  the  earlier  act  of  bankruptcy.    Ih. 

Hufband  and  Wife.]— R.*s  wife,  during  her 
minority,  executed  a  conveyance  of  a  house  of 
which  she  was  seised  in  fee  to  R.'s  father,  with 
whom  R.  was  in  partnership,  for  500/.  The 
deed  was  not  acknowledged  by  the  wife.  R. 
was  credited  with  the  purchase-money  in  the 
j  partnership.  On  a  subsequent  sale,  the  pur- 
chaser required  the  wife's  concurrence  in  and 
confirmation  of  the  deed  of  conveyance.  B.  pro- 
cured her  concurrence  by  executing  at  her 
request  a  bill  of  sale  upon  his  furniture  to  secure 
payment  of  the  value  of  the  house  to  a  trustee 
for  her.  The  bill  of  sale  was  registered,  and 
formal  possession  of  the  furniture  was  given  to 
the  trustee.  The  furniture  remained  in  the 
house  occupied  by  R.  and  his  wife,  until  he  pre- 
sented a  petition  for  liquidation  : — Held,  that 
the  transaction  amounte<l  to  a  purchase  by  R.  of 
his  wife's  concurrence  to  the  second  sale,  thai 
the  possession  was  consistent  with  the  tenns  i»f 
the  deed,  and  that  the  wife's  trustee  was  entitled 
to  the  furniture  as  against  the  trubtce  in  liquida- 
tion. Cox,  Ex  parte,  Beed,  In  re,  1  Ch.  D.  3i»2; 
33  L.  T.  757  ;  24  W.  R.  302. 

What  is  taking  Pouefnon.]— The  holder  of  & 
bill  of  sale,  which  was  not  r^stered,  sent  a  man 
to  take  possession  and  prevent  the  grantor  re- 
,  taining  the  goods.  This  man  entered  the  preinis« 
\  in  which  the  goods  were,  but  could  not  get  inio 
the  room  in  which  they  were,  but  kept  watd 
outside  the  door  of  such  room,  the  grantor  beicg 
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absent.  The  jury  having  found  that  the  man 
intended  bon&  fide  to  take  possession  : — Held, 
that  there  was  evidence  to  justify  such  finding, 
and  that  a  verdict  found  for  the  holder  of  the 
bill  of  sale  against  an  execution  creditor  whose 
execution  was  put  in  after  such  taking  of  posses- 
sion was  rightly  found.  Furher  v.  Finlaytton^  34 
L.  T.  323  ;  24  W.  R.  370. 

Actual  PoiMMion  of  Sheriff  under  Exeontion.l 

— If  the  goods  comprised  in  an  unregistered  bill 
of  sale  are,  at  the  time  of  the  filing  of  a  bankruptcy 
petition  against  the  grantor,  in  the  actual  visible 
possession  of  the  sheriff  under  an  execution, 
issued  either  by  the  grantee  or  by  a  third  person, 
they  are  not,  even  though  the  grantee  has  him- 
self taken  no  possession,  in  the  ''  apparent  pos- 
session "  of  the  grantor,  'and  the  Bills  of  Sale 
Act  does  not  apply.  Mutton^  Ex  parte  (ante, 
col.  1943),  not  followed.  Saffery,  Ex  parte, 
BrenTier,  In  re,  16  Ch.  D.  668  ;  44  L.  T.  324  ;  29 
W.  R.  749— C.  A. 

Fosseuion  of  Orantee  by  Man  pnt  in  by  Him.] 

— J.,  having  executed  a  bill  of  sale,  a  man  was 
put  in  possession  of  the  goods  comprised  in  it  by 
the  grantee.  The  house,  in  which  the  goods  were, 
belonged  to  J.,  and  he  had  a  key  of  it ;  he  did 
not  sleep  in  it,  but  he  went  in  and  out  as  he 
pleased : — Held,  that  the  goods  were  in  the 
possession  or  apparent  possession  of  J.  within 
the  meaning  of  the  Bills  of  Sale  Act,  1878, 
ss.  4,  8.  Seal  v.  Claridge,  7  Q.  B.  D.  516 ;  50 
L.  J.,  Q.  B.  316  ;  44  L.  T.  501  ;  29  W.  R.  598 
— C.  A. 

Power  to  Grantee  to  take  Poiseiiion,  with 
Bubfeqnent  Proviso  that  Orantor  shall  retain 
Pof  seiiion.  ] — A  bill  of  sale  of  chattels  empowered 
the  grantee  to  take  possession  in  case  (inter  alia) 
the  grantor  should  become  embarrassed  in  his 
affairs,  or  in  case  any  action  at  law  should  be 
commenced  against  him.  There  was  a  subsequent 
proviso  that,  until  default  should  be  made  in 
payment,  according  to  the  covenant  and  proviso 
therein  contained,  it  should  be  lawful  for  the 
grantor  to  retain  possession : — Held,  by  the 
Court  of  Appeal,  that  the  prior  clause  was  not 
controlled  by  the  subsequent  proviso,  but  that,  on 
the  happening  of  one  of  the  specified  events,  the 
grantee  was  entitled  to  take  possession,  though 
no  default  in  payment  had  been  made  by  the 
grantor.  National  Guardian  Itianranoe  Com- 
pany, Ex  parte,  Francis,  In  re,  10  Ch.  D.  408  ; 
40  L.  T,  237  ;  27  W.  R.  498— C.  A. 

Mortgage  of  House  and  Fnmitnre— Letting 
by  Mortgagor.] — The  mortgagor  of  a  house  and 
furniture  let  the  same  to  a  tenant  for  six  months 
with  the  consent  of  the  mortgagee,  to  whom,  by 
arrangement  between  the  parties,  a  certain  por- 
tion of  the  rent  was  paid.  The  mortgage 
deed  was  not  registered  as  a  bill  of  sale.  The 
mor^agor  having  become  bankrupt,  the  mort- 
gagee, at  the  termination  of  the  six  months' 
tenancy,  took  possession  of  the  furniture  and 
j^oods  in  the  house,  and  claimed  to  retain  them 
as  against  the  trustee  in  the  liquidation.  The 
county  court  judge  declared  that  the  furniture 
and  goods  formed  part  of  the  debtor's  astate, 
and  ordered  them  to  be  delivered  up  to  the 
trustee : — Held,  on  appeal,  that  inasmuch  ns 
the  f  ornitore  and  goods  comprised  in  the  mort< 


gage  deed  were  not  used  and  enjoyed  by  the 
bankrupt  so  as  to  be  in  his  apparent  possession 
within  the  meaning  of  the  Bills  of  Sale  Act, 
1854,  the  mortgagee  was  entitled  to  retain  them. 
Morrhon,  Ex  parte,  Westray,  In  re,  42  L.  T. 
158 ;  28  W.  R.  524. 

6.  Peopebty  Passing  by. 

Property  in  Possession  at  time  of  making 
Deed.] — An  assignment,  by  way  of  mortgage, 
from  a  lessee  to  his  lessor,  of  furniture  and  stock- 
in-trade  in,  about,  upon  and  belonging  to  an  inn, 
with  a  power,  upon  non-payment,  to  enter  into, 
possess,  hold  and  enjoy  tlie  inn  for  the  residue 
of  the  assignor's  term  therein,  and  to  take, 
possess,  hold  and  enjoy  all  the  goods,  chattels, 
effects  and  premises,  passes  nothing  but  what 
was  in,  upon,  or  about  the  inn  at  the  time  of  the 
assignment.  Tapfield  v.  Hill  man,  6  M.  &  Q. 
245  ;  6  Scott,  N.  R.  967 ;  12  L.  J.,  C.  P.  311  ;  7 
Jur.  771. 

Secus,  if  power  had  been  given  to  enter  upon 
default,  and  take  the  goods,  chattels  and  effects 
then  in,  upon  or  about  the  inn.     lb. 

A  deed  of  bargain  and  sale  cannot  pass  the 
property  in  goods  which  do  not  belong  to  the 
grantor  at  the  time  of  the  execution  of  the  deed, 
unless  there  is  some  new  act  done  by  the  grantor 
after  he  acquires  the  property,  indicating  his 
intention  that  such  subsequently  acquired  pro- 
perty should  so  pass.  Lunn  v.  Thornton,  1  C.  B. 
379  ;  14  L.  J.,  0.  P.  161  ;  9  Jur.  350. 

A  deed  purported  to  assign  to  Q.  absolutely 
"  the  household  goods  and  furniture,  cows,  horses, 
and  other  farming  stock,  implements  of 
husbandry,  com,  hay  and  other  agricultural  pro- 
duce, cheese,  dairy  utensils,  and  other  things 
which  are  now,  or  which,  at  any  time  during  the 
continuance  of  this  security,  shall  be,  in,  about 
and  belonging  to  the  '.dwelling-house  ; "  but  a 
clause  followed,  by  which  it  was  declared,  "  that, 
if  A.  shall  pay  to  G.  the  sum  advanced  on  the 
security  of  the  property,  on  the  1st  of  January, 
1845,  or  at  such  earlier  day  as  G.  shall  appoint 
by  notice  in  writing,  and  shall  in  the  meantime 
pay  the  interest,"  then  the  deed  shall  be  void. 
It  was  further  declared,  that,  after  default  in 
payment  of  the  sum  after  notice,  it  shall  be  law- 
ful for  G.  to  receive  and  take  into  his  possession, 
and  thenceforth  to  hold  and  enjoy,  the  household 
goods,  &c.;  and  also  to  sell  and  dispose  of  the 
same.  And  that,  until  default,  it  shall  be  lawful 
for  A.  to  hold,  make  use  of.  and  jmssess  the 
household  goods,  &c.: — Held,  tii-st,  that  the  deed 
was  a  present  conveyance  from  A.  to  G.  Gale 
V.  Burmll,  7  Q.  B.  850  ;  14  L.  J.,  Q.  B.  340;  10 
Jur.  198. 

Held,  secondly,  that  it  did  not  operate  as  an 
assignment  of  goods  thereafter  to  be  brought 
uj)on  the  premises.     lb. 

A.,  being  indebted  to  B.,  by  a  bill  of  sale, 
which  was  found  to  have  been  bona  fide  executed, 
conveyed  to  him  all  his  stock-in-trade,  household 
furniture,  &c.,  absolutely.  The  bill  of  sale  con- 
tained a  covenant  by  A.  to  pay  the  debt  on 
demand,  and  a  proviso  for  redemption  on  pay- 
ment of  the  debt  and  interest  on  demand  ;  and 
a  further  proviso,  that  the  assignor  should  con- 
tinue in  possession  until  default.  The  goods 
having  been  subsequently,  and  before  any  de- 
mand made  by  B. ,  seized  by  the  sheriff  under  a 
fi.  fa.,  upon  a  judgment  entered  up  against  A.  on 
a  warrant  of  attorney  : — Held,  that  B.  had  not 
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such  a  right  of  immediate  possession  as  to  entitle 
him  to  maintain  trover  again^  the  sheriff. 
Bradley  v.  Copley,  1  C.  B.  685  ;  14  L.  J.,  C.  P. 
222  ;  9  Jur.  599. 

A  bill  of  sale  of  goods,  described  as  being  in 
warehouses  belonging  to  A.,  was  given  by  him 
for  the  loan  of  a  sum  expressed  to  have  been  paid 
on  the  day  of  the  date  thereol  Upon  trover 
brought  against  the  assignee  of  A.,  who  had  seized 
the  goods,  it  appeared  that  a  portion  only  of  the 
goods  was  in  the  warehouse  specified  at  the  date 
of  the  sale,  and  that  no  part  of  the  loan  was  paid 
on  that  day,  the  same  being  discharged  by  instal- 
ments a  few  days  afterwards,  whereupon  the 
Supreme  Court  of  Bombay  held,  that  there  had 
been  no  valid  transfer,  and  consequently  no  con- 
version, and  gave  judgment  and  verdict  in  ac- 
cordance with  such  view  : — Held,  on  appeal,  that 
the  judgment  and  verdict  were  not  justified  by 
the  evidence,  and  must  be  reversed,  and  a  new 
trial  grante«i.  Muttyloll  Seal  v.  O  Dowda,  6 
Moore,  P.  C.  C.  324. 

Loomi  and  Things  belonging  thereto.] — C. 
assigned  to  S.  by  bill  of  sale  "  all  and  singular 
the  104  power  looms,  and  other  effects  and  things 
belonging  thereto,  now  being  in,  upon  or  about 
the  mill,  particularly  set  forth  in  the  schedule." 
The  schedule  was  as  follows  :  "  Looms  made  by 
S."  The  looms  were  in  use  at  the  date  of  the 
execution  of  the  bill  of  sale.  Healds,  reeds, 
wefts  and  waste  cans  are  attached  to  the  looms 
when  in  use,  and  the  looms  are  not  complete  for 
weaving  till  they  are  supplied ;  but  they  form 
no  part  of  the  looms  as  they  come  from  the 
makers.  They  are  made,  and  often  sold  at  sales, 
separately  from  the  looms.  Different  healds  and 
reeds  are  used  in  weaving  cloth  of  different 
degrees  of  fineness ;  they  do  not  ordinarily 
belong  to  any  particular  loom,  but  can  be  de- 
tached and  used  with  any  loom  indifferently  : — 
Held,  that  the  healds,  reeds,  weft  and  waste  cans 
which  were  on  the  premises  at  the  time  of  the 
execution  of  the  bill  of  sale  passed  to  S.  Coot  v. 
Sugar,  3  H.  &  N.  370  ;  27  L.  J.,  Ex,  378. 

Perional  Estate  in  Bwelling-honse.] — B.,  who 

was  a  yearly  tenant  of  a  house  which  he  occupied,  \ 
being  indebted  to  A.,  executed  a  bill  of  sale,  by 
which  he  assigned  to  A.,  "  all  the  household 
goods,  furniture,  stock-in-trade,  and  other  house- 
hold effects  in  or  about  the  dwelling-house,  and 
all  other  the  personal  estate  whatsoever,"  of  B., 
with  power  to  A.  to  sell  in  case  of  default  in 
payment  of  the  debt  due  to  him  from  B.,  and  to 
stand  possessed  of  the  moneys  to  arise  from  such 
sale,  upon  trust  to  satisfy  the  expenses  and  debt, 
and  to  account  for  the  surplus,  if  any,  to  B.  : — 
Held,  that,  notwithstanding  the  general  woitis 
used,  B.'s  term  or  interest  in  the  dwelling-house 
did  not  pass  under  such  bill  of  sale  to  A.  liar- 
rison  v.  Blackburn,  17  C.  B.,  N.  S.  678  ;  34  L.  J., 
C.  P.  109  ;  10  Jut.,  N.  S.  1131  ;  11  L.  T.  453  ;  13 
W.  R.  136. 

Held,  also,  that  even  if  the  term  did  pass,  A. 
could  not,  before  entry,  maintain  an  action  of 
trespass  in  respect  of  such  dwelling-house.    Ih. 

Goods  in  Sohedole — Beceiyed  after  Deed  exe- 
cuted.]— In  an  assignment  of  all  the  furniture  in 
a  house,  and  comprised  in  a  schedule  annexed, 
goods  bought  and  inserted  in  the  schedule  before, 
but  not  received  until  after  the  execution  of  the 


bill  of  sale,  will  pass.    Sutton  v.  Bath,  1  F.  &  F. 
152. 

Property  Elsewhere.] — The  plaintiff,  a  con- 
tractor for  carrying  the  mails  from  Halstead.  in 
Essex,  to  Haverhill,  in  Suffolk,  and  back,  being 
indebted  in  30/.  to  the  defendant,  executed  in 
October,  1871 ,  a  bill  of  sale  as  a  security  for  the 
debt,  whereby  he  granted  to  the  defendant  "all 
and  every  the  household  furniture,  plate,  linen, 
china,  books,  live  and  dead  stock,  horses  and 
other  cattle,  carts  and  carriages,  com  and  hay. 
and  all  other  the  goods,  chattels,  personal  estate 
and  effects,  whatsoever  and  wheiesover,  of  him 
the  plaintiff,  and  which  now  or  at  any  time 
hereafter,  may  be  in,  about,  or  npon  his 
dwelling-house  and  premises  at  Halstead  or 
elsewhere,"  with  a  proviso  making  void  the 
indenture  on  payment  by  the  plaintiff  of  the 
principal  and  interest  on  a  day  therein  men- 
tioned. And  it  was  provided  that  in  default  in 
payment  of  the  principal  and  interest  at  the  time 
therein  mentioned,  the  defendant  should,  and 
might,  enter  upon  the  messuage  and  premises  of 
the  plaintiff,  where  any  of  his  goods,  chattels 
and  personal  estate  were  deposited,  and  take 
possession  of  the  same,  and  for  that  purpose^ 
if  necessary,  break  open  any  doors  or  other 
obstructions,  and  sell  and  dispose  of  the  goods, 
and  receive  the  money  arising  from  the  sale,  and 
apply  the  same  in  manner  in  the  bill  of  aile 
mentioned.  On  the  18th  May,  1876,  the  plainiif 
drove  the  mail-cart  from  Halstead  to  Harerhill, 
as  usual,  and  put  up  his  horse  and  cart  at  the 
Bull  Inn  stables  there,  where  also  was  standing 
at  the  time  a  second  horse  belonging  to  him,  two 
horses  being  necessary  for  working  the  maiL 
He  then  went  away  on  business,  and  during  his 
absence  the  defendant  came  to  the  stables  and 
seized  and  carried  away  the  plaintiff's  two  horses, 
and  afterwards  sold  them,  and  applied  the  pnv 
ceeds  in  payment  of  13/.  9*.  4//.,  balance  of  lh« 
plaintiffs  debt  of  30Z.  which  then  remained  doe 
under  the  bill  of  sale.  In  an  action  by  the 
plaintiff  against  the  defendant  for  sci  seizing  hi? 
horses,  the  court  made  absolute  a  rule  to  enter 
the  verdict  for  the  plaintiff  for  30/.,  the  value  as 
found  by  the  jury  of  the  horses  seized,  on  the 
ground  that  there  was  not  in  the  bill  of  sale  an? 
assignment  of  future  property,  nor  any  assign- 
ment of  property  '*  elsewhere "  than  on  th«» 
plaintiff's  premises.  Gretmhlrt  v.  Sm^e,  35  L.  T. 
168. 

Held,  also,  that  the  plaintiff  was  not  entitled 
to  recover  anything  in  addition  to  the  value  <)f 
the  horses,  as  special  damage  resulting  from  the 
loss  of  them  ;  and  that  the  defendant  was  not 
entitled  to  make  any  deduction  on  account  of  the 
balance  of  the  debt  remaining  due  to  him  fn>m 
the  plaintiff  on  the  security  of  the  bill  of  sak, 
but  must  recover  that,  if  at  all,  by  a  propter 
proceeding  against  the  plaintiff.    Jb, 

A  debtor,  who  carried  on  his  business  at  Xa 
111,  Fore-street,  London,  but  who  resided  at 
No.  10,  The  Grove,  South  Lambeth,  executed  a 
bill  of  sale  to  a  creditor  of  all  and  singular  the 
plate,  linen,  goods  and  chatteia,  which  then 
were  in  or  about  the  messuage  and  premis^-s,  K«i. 
10,  The  Grove,  South  Lambeth.  There  was  then 
a  clause  in  the  bill  of  sale,  '*  that  all  the  hoosf- 
hold  furniture,  plate,  linen,  china,  glass,  pi*'- 
tures,  prints,  wines,  liquors,  and  sdl  other  the 
goods,  chattels,  and  effects  of  whatever  nature, 
which  the  mortgagor  now  is,  or  daring  the  coo- 


1853 


BILLS    OF    SALE. 


1854 


tinnance  of  the  security  shall  become,  possessed 
of,  shall  be  subject  to  the  security  hereby  made, 
and  it  shall  be  lawful  for  the  mortgagor  to  ent«r 
into  any  messuage  or  premises  and  to  take  pos- 
session thereof."  There  were  other  provisions  in- 
serted with  a  view  of  securing  the  mortgagee  ; 
but  although  the  house,  No.  10,  The  Grove,  was 
frequently  mentioned,  no  mention  in  terms  was 
made  of  the  premises.  No.  Ill,  Fore-street  : — 
Held,  that,  VL\yon  a  proper  construction  of  the 
bill  of  sale,  it  did  not  operate  upon  the  property 
upon  the  premises.  No.  Ill,  Fore-street,  but 
operated  alone  upon  the  property  upon  the  pre- 
mises. No.  10,  The  Grove.  Afee  v.  Parren,  14 
L.  T.  691.    Affirmed,  15  L.  T.  320— Ex.  Ch. 

Subititated  Property.] — A  lessee  for  years  of 
premises  and  a  cloth  mill  standing  thereon  mort- 
gaged them  all  by  deed,  conferring  a  power  of 
sale  on  the  mortgagees  and  containing  a  cove- 
nant by  the  mortgagor  to  keep  insured  against 
fire,  but  not  registered  under  the  Bills  of  Sale 
Act  : — Held,  as  against  an  execution  creditor  of 
the  mortgagor,  who  remained  in  possession,  that 
the  deed  passed  to  the  mortgagees  all  articles  of 
trade  machinery  affixed  to  the  mortgaged  pre- 
mises, whether  thev  were  so  affixed  before  the 
mortgage  or  subsequently  affixed  in  place  of 
others  of  the  same  description  which  were  affixed 
at  the  time  of  the  mortgage,  but  af  tcnvards  de- 
stroy e<i  by  accidental  fire.  IrUh  Civil  Scrvive 
Building  Stwicty  v.  Mahony^  10  Ir.  R.,  C,  L. 
363. 

An  assignment  of  goods  on  the  premises,  with 
power  to  seize  substituted  effects,  includes  goods 
ordered  and  delivered  to  a  carrier  the  day  before, 
but  not  delivered  to  the  assignor  until  the  day 
after  the  execution  of  the  bill  of  sale.  Sladden 
v.  Sergeant,  1  F.  &  F.  322. 

R.  assigned  to  the  defendant  all  the  dye- 
wares  and  consumable  stores  on  his  premises, 
upon  trust  to  permit  R.  to  remain  in  possession, 
and  carry  on  his  trade  until  a  specified  event, 
and  on  that  happening,  to  stand  possessed  of 
the  premises  upon  trust  to  enter  and  take  pos- 
session of  all  the  premises,  including  all  substi- 
tuted consumable  stores,  pursuant  to  the  decla- 
ration thereinafter  contained,  and  to  sell  the 
same.  There  also  was  a  clause,  that  when  any 
of  the  dye- wares,  &c.,  thereby  assigned  and 
specified  in  the  schedule  should  be  consumed, 
and  others  substituted  for  them,  in  the  ordinary 
way  of  the  business,  the  substituted  dye- wares, 
&c.,  should  belong  to  the  defendant  upon  the 
trusts  before  declared,  and  should  be  con.sidered 
as  included  in  the  assignment,  in  like  manner  as 
if  they  were  now  the  property  of  R.,  and  were 
included  in  the  schedule,  so  that  the  security 
might  at  all  times  be  of  an  adequate  value.  R. 
continued  in  possession  until  the  specified  event, 
and  during  that  time  substituted  dye-wares.  &c., 
for  others  consumed  in  the  way  of  his  business. 
After  the  event  happened,  the  defendant  took 
possession  of  all  the  dye-wares,  &c.,  then  on  the 
premises,  including  those  which  had  been  sub- 
stituted bv  R..  and  several  months  after  sold  the 
same  dye-wares,  &c.  R.  had  become  bankrupt 
after'the  seizure,  £knd  before  the  sale,  and  his  as- 
signees sued  in  trover  for  the  substituted  dye- 
wares  : — Held,  that  the  property  in  the  substi- 
tuted dve-wares  vested  in  the  defendant  when  he 
took  possession  under  the  deed,  either  by  a 
transfer  of  them,  made  valid  by  a  new  act  sub- 
sequently done  by  the  grantor,  or  by  virtue  of 


the  express  authority  to  take  possession  of  tthem, 
completed  by  possession  being  actually  taken. 
HojH'  V.  Hayley,  6  El.  &  Bl.  830 ;  25  L.  J.,  Q.  B. 
155  ;  2  Jur.,  N.  S.  486. 

By  a  bill  of  sale  the  grantor  assigned  to  the 
grantee  the  stock-in-trade  then  in  certain  speci- 
fied premises,  and  also  the  stock-in-trade  which 
should  or  might  at  any  time  during  the  con- 
tinuance of  the  security  be  brought  into  the 
premises,  either  in  addition  to  or  in  substitu- 
tion for  stock-in-trade  therein  at  the  date  of  the 
bill  of  sale  : — Held,  by  Lopes,  J.,  that  the  as- 
signment was  sufficient  to  pass  the  property  in 
stock-in-trade  afterwards  brought  into  the  pre- 
mises in  addition  to  or  in  substitution  for  that 
previously  there.  Lazarus  v.  Andrade^  5  C.  P. 
D.  318  ;  49  L.  J.,  C.  P.  847  ;  43  L.  T.  30 ;  29 
W.  R.  15  ;  44  J.  P.  697. 

Effect  of,  as  paislng  Property,  where  no 
Coyenant  of  Mortgagor  not  to  SelL] — In  con- 
sideration of  a  loan  of  money,  G.,  the  mort- 
gagor, by  bill  of  sale  conveyed  his  furniture, 
stock-in-trade,  and  other  effects  in  and  upon 
the  farmhouse  occupied  by  him,  to  the  plaintiff, 
and  all  things  of  the  like  nature  which  might 
at  any  time  during  the  continuance  of  the  se- 
curity be  brought  on  the  premises.  The  bill  of 
sale  contained  provisoes  that  if  the  mortgagor 
should  upon  demand  made  to  him  or  his  assig^is 
pay  the  amount  secured  the  security  should  be 
void,  and  that  in  case  he  should  make  default  in 
payment  of  the  amount,  or  in  case  he  should 
assign  the  goods  or  permit  them  to  be  removed 
from  the  premises  before  such  payment,  it  should 
be  lawful  for  the  plaintiff  to  enter  upon  the 
premises  and  take  possession  of  and  sell  the 
goods  assigned.  There  was  a  further  proviso 
that  until  the  mortgagor  or  his  assigns  should 
make  default,  or  do  any  act  whereby  the  power 
of  entry  might  be  put  in  force,  it  should  be  lawful 
for  him  or  his  assigns  to  hold  and  possess  the 
goods  assigned.  The  mortgagor,  while  part  of 
the  consideration- money  remained  unpaid,  sold 
and  delivered  off  his  premises  to  the  defendant 
part  of  the  goods  assigned.  The  plaintiff  there- 
upon demanded  these  goods  from  the  defendant, 
and  upon  his  refusal  to  give  them  up,  brought 
an  action  for  their  conversion.  At  the  trial  the 
jury  fotmd  that  the  sale  to  the  defendant  was 
not  in  the  ordinary  course  of  business  : — Held, 
that  the  defendant  was  liable,  for  upon  the  true 
construction  of  the  bill  of  sale,  the  sale  and  re- 
moval of  the  goods  gave  no  title  to  the  defendant 
as  against  the  plaintiff.  Payne  v.  i'>r«,  6  Q. 
B.  D.  620 ;  50  L.  J.,  Q.  B.  446  ;  29  W.  R. 
441. 

Inventory  including  OoodB  not  mentioned  in 
Mortgage.] — ^A  mortgage  of  a  manufactory  and 
the  machinery,  working  plant,  &c.,  in  or  upon 
the  same,  and  more  particularly  enumerated 
and  specified  in  an  inventory  attached  to  the 
mortgage,  does  not  include  stock-in-trade  de- 
scribed in  the  inventory  but  not  mentioned  in 
the  mortgage.  Jardine,  Ex  ^arte,  M*' Manns, 
In  re,  23  W.  R.  382.  Affirmed  on  appeal,  10 
L.  R.,  Ch.  322  ;  44  L.  J.,  Bk.  58  ;  32  L.  T.  681  ; 
23  W.  R.  736. 

Wordf  snffioient  to  compriBe  Book  Bebta — 
Sale  of  OoodB  left  in  PoBfOfsion  of  Grantor.] — 
H.  was  in  business  as  a  tobacconist,  and  B.  lent 
him  the  sum  of  2,6002.  on  security  of  an  unre- 
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gistcred  bill  of  sale,  by  the  provisions  of  which  a 
share  in  the  profits  was  to  be  paid  to  B.  in  lieu 
of  interest,  and  the  leasehold  premises  on  which 
the  business  was  carried  on  were  mortgaged  to 
B.  to  secure  his  loan,  together  with  the  goodwill 
"  and  all  the  goods,  wares,  merchandize,  stock- 
in-trade,  fixtures,  furniture,  articles,  effects,  and 
things  belonging  to  "  H.  in  respect  of  the  busi- 
ness, and  it  was  declared  "  that  all  fixtures,  fur- 
niture, goods,  w^ares,  merchandize,  articles,  and 
things  "  which  should  during  the  continuance  of 
the  security  "  be  brought  upon  the  premises  "  or 
"  be  in  any  other  place  or  places  in  the  actual  or 
constructive  possession  of  H.  "  should  be  in- 
cluded in  the  security.  The  deed  also  provided 
that  the  property  should  remain  in  the  posses- 
sion of  H.  uutil  B.  should  take  possession,  for  its 
insurance,  and  for  the  keeping  of  proper  books 
of  account,  in  which  entries  were  to  be  made 
*'  of  all  the  moneys,  goods,  wares,  merchandize, 
debts,  and  other  effects  belonging  or  owing  to  " 
H.  in  respect  of  the  business.  H.  sold  some  of 
the  goods  on  credit,  but  did  not  receive  the 
price.  B.  took  possession  of  the  premises  under 
the  powers  contained  in  the  deed,  and  gave  notice 
to  the  persons  who  had  bought  goods  on  credit  to 
pay  the  price  to  him.  Shortly  afterwards  H.  pre- 
sented a  liquidation  petition.  The  trustee  in 
liquidation  and  B.  both  claimed  the  book  debts  : 
— Held,  that  the  book  debts  were  not  assigned 
by  the  deed,  but  they  were  the  proceeds  of 
goods  allowed  to  be  sold  by  H.  for  his  own 
profit  in  his  own  business,  and  belonged  to  H.'s 
trustees.  Browne  v.  Fryer.  40  L.  T.  G36— C.  A. 
Reversing  46  L.  T.  521. 

Book  Debts,  Exeeption  ot]  —  In  estimating 
whether  a  bill  of  sale  comprises  the  whole  of  a 
trader*s  property,  the  value  of  his  book  debts  is 
to  be  taken  into  account.  B'urton^  Ex  parte, 
13  Ch.  D.  102  ;  41  L.  T.  571  ;  28  W.  R  268  ; 
S.  P.,  Field,  Ex  joarte,  Afarlow,  In  re,  13  Ch. 
D.  106,  n. ;  28  W.  R.  267— C.  A. 

After-acquired  Property.] — A,,  in  considera- 
tion of  a  debt  due  from  him  to  B.,  assigned 
to  B.,  for  securing  that  or  any  future  debts, 
"  all  the  fixtures  and  fittings,  household  furni- 
ture, stock-in-trade,  chattels  and  effects,  in  and 
about  the  premises  of  A.,  and  which  were  more 
particularly  mentioned  in  a  schedule  thereto,  and 
all  the  right  and  interest  of  A.  thereto ;  "  and 
for  the  more  effectually  securing  the  payment 
of  the  debt,  and  other  moneys  and  interest,  A. 
thereby  authorized  and  empowered  B.,  his  exe- 
cutors or  administrators,  to  enter  into  and  upon 
the  premises  of  A.,  whether  acquired  subse- 
quently to  the  date  of  the  deed,  and  not  legally 
passing  under  it,  or  previously  thereto,  which 
before  the  satisfaction  of  that  securitv  should  at 
any  time  be  upon  the  premises,  in  the  name  or 
names  of  A.,  his  executors,  administrators  or 
other\\' ise,  to  make  and  perfect  any  assignment, 
transfer  or  delivery  thereto,  to  any  agent  or 
trustee,  for  B.,  or  to  a  purchaser  or  otherwise  : — 
Held,  that,  under  this  deed,  A.  was  justified  in 
seizing  after-acquired  property  of  B.  upon  the 
premises  built  subsequently  to  the  date  of  the 
instrument.  Chi  dell  y.  Galsworthy  ^  6  C.  B.,  N. 
S.  471. 

When  on  the  face  of  an  assignment  of  per- 
sonalty it  is  plain  that  it  was  intended  to  operate 
as  a  continuing  security,  and  to  apply  to  property 
afterwards  acquired  and  substituted   for  that 


which  was  originally  assigned,  it  will,  if  the 
words  are  capable  of  such  a  construction,  be  so 
applied.     Carr  v.  Allatt,  27  L.  J.,  Ex.  385. 

Where  in  such  a  case  the  deed  was  fonnd 
capable  of  such  a  construction,  although  rather 
in  the  indirect  form  of  a  power  of  attomej  than 
in  the  way  of  direct  conveyance,  it  was  constm^ 
to  extend  to  stock  and  young  crops  on  a  farm 
not  occupied  by  the  assignor  at  the  time  of  the 
execution  of  the  deed.     2b. 

In  1852,  certain  traders  mortgaged  to  the 
plaintiff  their  machinery,  stock-in-trade,  Ac- 
present  and  future.  In  January.  1855^  they 
made  an  invalid  assignment  of  all  their  effects 
to  trustees  for  the  benefit  of  creditors.  The 
plaintiff  having  afterwards  sold,  without  notice 
of  an  act  of  bankruptcy,  all  the  property  of  the 
bankrupts,  including  that  specified  in  his  mort- 
gage deeds,  as  well  as  after-acquired  propertr: — 
Held,  that  he  was  entitled  to  that  property  only 
which  was  specified  in  his  own  mortgage  deed. 
Carr  v.  Acraman,  11  Ex,  566  ;  26  L.  J.,  Ex.  90. 

At  law  non-existing  property  to  be  acquired  at 
a  future  time  is  not  assignable  ;  in  eqnitTit  is  so. 
Holroyd  v.  Marshull,  10  H.  L.  Cas.  191  :  33  L 
J.,  Ch.  193  ;  9  Jur.,  N.  S.  213  ;  7  L.  T.  172  ;  II 
W.  R.  171. 

At  law,  although  a  power  is  given  in  a  deed  of 
assignment  to  take  possession  of  after-acquired 
property,  no  interest  is  transferred,  even  as  be- 
tween the  parties  themselves,  unless  pos^session 
is  actually  taken  :  in  equity,  the  moment  the 
property  comes  into  existence,  the  agreement 
operates  upon  it.    Ih. 

H.  sold  to  T.  all  the  machinery  on  T.''s  mill  and 
premises.  The  deed,  registered  as  a  bill  of  sale, 
after  reciting  the  purchase,  \^itnesscd  that  H. 
assigned  to  a  trustee  all  the  machinery  spe€:ifi«d 
in  a  schedule  on  trust,  if  T.  paid  to  H.' 5,000/.  on 
demand,  for  T.  absolutely  ;  but  in  default  of  such 
payment,  then  to  sell  and  apply  the  prooeede. 
The  deed  also  provided  that  all  the  machineir 
which,  during  the  continuance  of  the  security, 
should  be  fixed  or  placed  on  the  mill  and  premises, 
in  addition  to  or  substitution  for  the  present  ma- 
chinery, should  be  subject  to  the  same  trusts. 
T.  remained  in  possession,  working  the  mill,  and 
from  time  to  time  sold  part  of  the  machinery, 
and  purchased  new,  of  which  he  gaye  notice  to 
H.  Afterwards  H.  demanded  payment  of  the 
5,000Z.,  which  was  not  paid.  Aji  execution  cre- 
ditor of  T.  issued  a  fi.  fa.,  and  the  sheriff  seised 
the  added  or  substituted  machinery : — Held,  thai 
the  added  and  substituted  machinery  became,  as 
soon  as  it  was  put  in  the  mUl,  subject  to  the  deed  : 
and  H.  was  equitable  owner,  and  had  priority 
over  the  execution  creditor,  without  the  formality 
of  taking  actual  possession.    Ih. 

An  assignment  of  chattel  property,  with  a 
power  to  seize  future  chattels,  does  not  operate 
in  equity  as  an  assignment  of  such  future  chat- 
tels, nor  give  the  assignee  a  pr^ent  interest  in 
them,  lleete  v.  Whitmorc,  4  De  G,,  J.  &  S.  1  : 
33  L.  J.,  Ch.  63  ;  9  Jur.,  N.  S.  1214 ;  9  L.  T.  311 ; 
12  W.  R.  113. 

S.,  lessee  of  a  brickfield,  in  1858  assigned  to 
H.,  by  way  of  mortgage,  "  the  stock  of  bricks 
then  being,  or  at  any  time  thereafter  to  be,"  in 
or  upon  the  brickfield.  In  1859,  S.,  in  considera- 
tion of  an  advance,  executed  a  bill  of  sale,  ia 
which  H.  joined,  for  the  purpose  of  postponinir 
his  security,  by  which  he  assigned  to  G.  all  asd 
singular  the  prepared  clay  and  earth,  and  stock 
of  bricks  in  and  upon  the  brickfield;  and  & 
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granted  to  G.  "  full  licence,  power  and  authority, 
at  all  times  daring  the  continuance  of  the 
security,  to  enter  into  or  upon  the  brickfield, 
and  to  seize  and  take  possession  of  and  sell  all 
and  every  the  clay,  bricks  and  machinery,  plant, 
&c.,  which  might  be  in  and  upon  the  same  pre- 
mises, in  such  and  in  like  manner  as  if  the  same 
formed  part  of  the  chattels  and  effects  thereby 
assigned,  or  intended  so  to  be:" — Held,  that 
tha  deed  of  1859  operated  as  an  equitable  as- 
signment of  the  chattels  on  the  premises  at  the 
date  of  the  security,  with  a  power  to  the  mort- 
gagee, at  any  future  time  during  the  continuance 
of  the  security,  to  enter  and  seize  the  property 
which  he  might  then  find  there.    Ih, 

When  a  bill  of  sale  given  to  secure  a  debt  con- 
tains, together  with  an  assignment  of  existing 
property,  words  which  amount  to  a  licence  to 
seize  after-acquired  property,  but  which  do  not 
amount  to  an  equitable  assignment  of  the  latter, 
such  licence  is  co-extensive  with  the  debt,  and 
cannot  be  exercised  after  the  debt  has  been 
barred  by  the  bankruptcy  of  the  debtor.  Coir 
T.  Kernott  Thompson  v.  Cohen^  7  L.  R.,  Q.  B. 
527  ;  41  L.  J.,  Q.  B.  221  ;  26  L.  T.  693. 

A  bill  of  sale,  purporting  to  convey  a  right  to 
after-acquired  property,  gives  only  an  equitable 
right,  which  can  only  be  enforced  by  taking  pos- 
session after  a  demand.  Belding  v.  Head,  3  H. 
&  C.  955  ;  34  L.  J.,  Ex.  212  ;  11  Jur.,  N.  S. 
547  ;  13  L.  T.  66  ;  13  W.  R.  867. 

A  bill  of  sale  by  a  debtor  to  a  creditor  pur- 
ported to  convey  all  the  personal  estate  and 
effects  of  the  debtor,  then  being  or  thereafter  to 
be  upon  certain  premises  or  elsewhere  in  Great 
Britain.  It  also  contained  a  power,  in  case  the 
debt  secured  was  not  paid  on  demand,  to  enter 
any  premises  in  the  occupation  of  the  debtor  and 
distrain  the  goods  there.  The  creditor  went  to 
the  debtor *s  house  and  demanded  payment  of  the 
debtor's  wife  ;  the  debtor  being  absent  from  home 
and  the  debt  not  being  paid,  he  thereuix)n  seized 
furniture,  stock-in-trade,  and  other  goods  of  the 
debtor,  acquired  since  the  bill  of  sale,  some  being 
on  the  debtor's  premises  and  some  not  : — Held, 
first,  in  an  action  by  the  assignees  of  the  debtor, 
who  had  become  bankrupt,  against  the  creditor, 
that  the  conveyance  passed  neither  at  law  nor  in 
equity  the  after-acquired  property,  it  not  having 
been  specifically  ascertained  within  the  principle 
of  Ilolnryd  v.  Marshall^  tupra.     Ih. 

Held,  secondly,  that  the  power  never  came  into 
operation,  no  sufficient  demand  having  been 
made,  and  that  therefore  the  assignees  were  en- 
titled to  recover  from  the  creditor  the  value  of 
all  the  after-acquired  property.    Tb, 


Aiiignment  of  fature-aoqnired  Property 


grantor  assigned  to  the  grantee  (inter  alia)  the 
'*  growing  crops  "  then  in  and  about  certain  speci- 
fic premises,  and  also  (inter  alia)  the  "  growing 
crops  "  which  at  any  time  thereafter  should  be  in 
or  about  the  same  or  any  other  premises  of  the 
grantor  during  the  continuance  of  the  security  : 
— Held,  that  the  assignment  was  sufficient  to 
pass  the  property  in  the  future-growing  crops  on 
their  coming  into  existence.  Clements  v.  Mathetvs, 
47  L.  T.  251  ;  47  J.  P.  21.  Affirmed  on  this  point, 
but  reversed  on  another  point,  11  Q.  B.  D.  808  ; 
52  L.  J.,  Q.  B.  772—0.  A.  See  also  ante,  coL  1840. 


Charge  of.] — A  person  by  a  written  in- 


— 8toek-in-trado— Subfltltation  of.]— By  a  bill  of 
sale  the  grantor  assigned  to  the  grantee  the  stock- 
in-trade  then  in  certain  specified  premises,  and 
also  the  stock-in-trade  which  should  or  might 
at  any  time  during  the  continuance  of  the  secu- 
rity be  brought  into  the  premises,  either  in  addi- 
tion to  or  in  substitution  for  stock-in-trade  therein 
at  the  date  of  the  bill  of  sale  : — Held,  by  Lopes, 
J.,  that  the  assignment  was.sufficient  to  pass  the 
property  in  stock-in-trade  afterwards  brought 
into  the  premises  in  addition  to  or  in  substitution 
for  that  previously  there.  Lazarus  v.  Andrade, 
5  C.  P.  D.  318  ;  49  L.  J.,  C.  P.  847  ;  43  L.  T.  30  ; 
29  W.  R.  16  ;  44  J.  P.  697. 


-  Growing  Crops.]— By  a  bill  of  sale  the 
VOL.  I.  ' 


strument  charged  "all  his  present  and  future 
personalty  "  to  secure  to  the  plaintiff  any  sums 
ne  might  become  indebted  to  him  for,  and  after- 
wards incurred  debts  to  the  plaintiff : — Held, 
that  this  instrument  operated  to  charge  all  the 
personal  property  belonging  to  the  debtor  at  the 
date  of  the  instrument,  but  did  not  operate  to 
charge  after-acquired  property.  llolroyd  v. 
Marshall  (10  H.  L.  C.  191)  distinguished. 
D'Epim^uil,  In  re(So.  2),  Tadman  v.  D'Epineuil, 
20  Ch.  D.  758  ;  47  L.  T.  157  ;  30  W.  R.  702. 

Bankmptey  of  Aisignor— Liability  proYable— 
Order  of  BiiohArge— Beleafo  from  Liability.]— 

An  assignment  for  value  of  ^general  future  pro- 
perty operates  as  a  contract  to  assign  the  pro- 
perty if  and  when  acquired,  the  liability  upon 
which,  in  the  event  of  the  bankruptcy  of  the  as- 
signor, is  a  "  liability  provable  "  under  the  31st 
section  of  the  Bankruptcy  Act,  1869  ;  therefore 
an  order  of  discharge  (Bankruptcy  Act,  s.  49)  re- 
leases the  debtor  from  all  further  liability  upon 
such  an  assignment.  But  quaere,  whether  the 
liability  upon  an  assignment  of  particular  future 
property  would  be  barred  by  an  order  of  dis- 
charge. By  bill  of  sale,  duly  registered,  A.  as- 
signSi  to  B.  all  the  chattels  then  upon  his  busi- 
ness premises,  and  also  all  the  chattels  which 
might  thereafter  be  brought  upon  the  same  pre- 
mises, as  a  security  for  300Z.  A.  afterwards  went 
into  liquidation  and  obtained  his  discharge.  He 
then  commenced  a  new  business,  and  brought  a 
new  set  of  chattels  upon  his  premises.  B.,  who 
had  not  come  in  under  the  liquidation,  claimed 
A.'s  new  set  of  chattels,  as  forming  part  of  his 
security  : — Held,  that  A.'s  discharge  released  him 
from  all  further  liability  upon  the  assignment. 
Collyer  v.  Isaacs,  51  L.  J.,  Ch.  14  ;  30  W.  R.  70 
— C.  A.   Reversing  50  L.  J.,  Ch.  707  ;  44  L.  T.  872. 

Marriage  Sottlement.] — A  debtor  by  a  bill  of 
sale  assigned  for  value  to  a  creditor  certain  spe- 
cified chattels  at  his  place  of  business,  "  and  all 
other  chattels  which  might  be  or  at  any  time 
thereafter  be  brought  thereon  in  addition  to  or  in 
substitution  thereof."  The  debtor  became  bank- 
rupt, and  after  his  order  of  discharge  brought 
other  chattels  upon  the  premises.  The  creditor 
did  not  prove  for  his  debt  in  the  bankruptcy : — 
Held,  that  the  assignment  of  the  after-acquired 
chattels,  although  absolute  in  form,  amounted 
merely  to  a  contract  to  assign,  for  the  breach  of 
which  the  assignor  incurred  a  liability  provable 
in  his  bankruptcy,  and  from  which  he  was  re- 
leased by  the  order  of  discharge ;  that  conse- 
quently the  goods  brought  on  the  premises  after 
the  order  of  discharge  could  not  be  seized  by  the 
creditor  under  his  bill  of  sale.  Whether  the  same 
rule  applies  to  a  covenant  in  a  marriage  settle- 
ment to  settle  future  property,  quaere.     CoUyer 
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V.  Uaacn,  19  Ch.  D.  342  ;  51  L.  J.,  Ch.  14  ;  45  L. 
T.  567;  30  W.  R.  70— C.  A.  See  45  &  46  Vict. 
c.  43,  86.  5,  6. 

6.  Successive  Bills  of  Sale. 

Validity  of,  witbout  BegiitratUii,  agaimt 
Szeeutioa  Cr«diton.]~-Wheii  a  bill  of  sale  is 
^iven  for  good  oonsideration,  bat  not  registered, 
and  before  the  expiration  of  the  time  for  registra- 
tion it  is  annalled,  and  a  similar  bill  of  sale 
given  which  also  is  not  registered,  and,  after  this 
process  has  been  repeated  several  times,  at  last  a 
bill  of  sale  is  duly  registered,  such  last  bill  of  sale 
is  valid  against  execution  creditors,  if  made 
bonft  fide  with  the  intention  of  passing  the 
proi)erty  comprised  in  it.  Smnle  v.  Burr^  8  L. 
k,  C.  P.  64  ;  42  L.  J.,  C.  P.  20  ;  27  L.  T.  555  ; 
21  W.  R.  193. 

A  debtor  renewed  bills  of  sale  on  his  goods  to 
the  plaintiff  from  time  to  time,  so  as  to  evade  the 
necessity  for  registration,  and  after  seizure  by  the 
sheriff  on  a  judgment  against  the  debtor,  the 
plaintiff  duly  registered  his  last  bill.  Before  the 
execution  of  this  last  bill,  but  after  that  of  the 
plaintiff's  previous  bills,  the  defendant  had, 
without  the  plaintiff's  knowledge,  obtained  and 
registered  another  bill  of  sale  from  the  debtor : 
— Held,  that  the  filaintiff  was  entitled  to  the 
goods,  notwithstanding  the  defendant's  pre- 
viously roistered  bill  of  sale.  Hunter  v. 
Turner,  32  L.  T.  666  ;  23  W.  R.  792. 

W.,  owing  600Z.  to  £.,  and  being  pressed  to 
give  security,  an  agreement  was  come  to  between 
them  and  the  plaintiff  that  W.  should  give  the 
plaintiff  a  bill  of  sale  of  the  furniture  in  W.'s 
house,  that  the  bill  should  be  kept  renewed  for 
twelve  months,  and  neither  the  orinnal  bill  nor 
the  renewals  should  be  register^  unless  W. 
should  get  into  difficulties.  Accordingly  W.  exe- 
cuted a  bill  of  sale  on  the  8th  of  March,  1872,  by 
which  he  assigned  all  the  furniture  to  the  plain- 
tiff, with  a  proviso  for  redemption  if  the  5002. 
were  paid  on  the  8th  of  March,  1873,  or  on  any 
earlier  day  after  twenty-four  hours*  demand  in 
writing  ;  and  it  was  agreed  that  after  default  in 
payment  the  plaintiff  might  take  possession  and 
sell,  but  in  the  meantime  the  goods  should  re- 
main in  W.'s  possession.  A  second  bill  of  sale 
in  similar  terms  was  executed  on  the  27th  of 
March,  1872  ;  but  the  first  bill  remained  in  the 
plaintiff's  possession  uncancelled.  On  the  Idth 
of  April  he  demanded  payment ;  on  the  15th  of 
April  W.  was  in  difficulties,  and  the  bill  of  sale 
was  duly  registered  on  that  day.  The  goods 
were  afterwturds  taken  in  execution  at  the  suit  of 
a  judgment  creditor  of  W. : — Held,  that,  though 
the  transaction  might  be  an  evasion  of  the  Bills 
of  Sale  Act,  1854,  there  was  nothing  in  that 
statute  to  render  it  illegal ;  that  the  substitution 
of  the  second  bill  of  sale  for  the  first  amounted 
to  a  transfer  of  the  goods  from  the  plaintiff  to 
W.,  and  from  him  to  the  plaintiff  again  ;  so  that 
the  property  passed  by  Ae  second  bill,  which, 
being  registered,  was  good  against  the  judgment 
creditor.  Ramsden  v.  iMpton^  9  L,  R.,  Q.  B.  17  ; 
43  L.  J.,  Q.  B.  17  ;  29  L.  T.  510  ;  22  W.  R.  129— 
Ex.  Ch. 

Against  Tnutee  in  Bankruptcy.] — ^A  trader 
procured  a  loan  of  55/.  on  the  security  of  two 
bills  of  sale  which  included  the  whole  of  his  pro- 
perty, which  was  worth  more  than  600Z.  At  the 
same  time  he  agreeil  verbally  with  the  lender  of 


the  money  that  the  bills  of  sale  should  be  given 
up  and  fresh  bills  substituted  for  them  within 
the  time  allowed  for  registration,  and  that  this 
should  be  repeated  from  time  to  time.  The 
original  bills* were  executed  in  May,  1870,  and 
they  were  renewed  in  June  and  again  in  July,  do 
fresh  advance  being  made  to  the  mortgagor  on 
either  occasion.  Early  in  August  the  mortgagor 
filed  a  petition  for  liquidation  by  arrangement, 
and  the  July  bills  were  then  roistered  witlun 
the  proper  time  : — Held,  that  the  bills  of  July 
were  void  as  against  the  trustee  of  the  bankrupt 
Colken^  Ex  parte,  Sparke,  In  re,  7  L.  B.,  Ch.  20 ; 
41  L.  J.,  Bk.  17  ;  25  L.  T.  473  ;  20  W.  R.  6^— L.  J. 
Although  a  registered  bill  of  sale,  which  is  ia 
fact  the  last  renew^  of  a  series  of  unregistered 
bills  of  sale,  each  renewed  within  twenty-one 
days  of  the  preceding  one,  with  a  view  to  avoid 
publicity,  and  being  fac-similes  and  in  substitu- 
tion of  the  original  bill  of  sale,  may  be  good  as 
against  an  execution  creditor,  it  will  be  void  as 
against  a  trustee  in  bankruptcy,  as  being  an  act 
of  bankruptcy  within  the  Bankruptcy  Act,  18S9. 
s.  6.  Sterent,  Ex  parte,  Steven*,  In  re^  20  L. 
R.,  Eq.  786  ;  44  L.  J.,  Bk.  136  ;  33  L.  T.  135  ;  23 
W.  R.  908. 

Arrangement  between  Debtor  and  Creditor  lot 
firaodnlent  Evaaion  of  Aot.] — ^A  trader  executed 
a  bill  of  sale  of  the  furniture  in  bis  house  to  a 
creditor,  as  security  for  the  payment  of  two 
bills  of  exchimge  which  the  creditor  had  dis- 
counted for  him.  The  bills  were  to  become  doe 
beforo  the  expiration  of  the  twenty-<u!ie  days 
allowed  for  registration  under  the  Bills  of  Sale 
Act ;  land,  in  compliance  with  the  debtors  re- 
quest, the  creditor  agreed  not  to  register  the  bill 
of  sale  till  the  bills  of  exchange  had  become  doe 
and  been  dishonoured,  nor  did  he  take  possession 
of  the  furniture.  On  the  bills  falling  due  the 
creditor  took  them  up,  and  the  debtor  gave  him 
a  new  bill  of  -aile  of  the  furniture,  and  new 
bills  of  exchange,  which  were  to  fall  due  on  the 
30th  October,  were  substituted  for  the  old  ones« 
The  new  bills  of  exchange  having  been  dis- 
honoured at  maturity,  the  creditor  instructed  an 
auctioneer  to  take  possession  of  the  furniture, 
but  the  men  who  were  sent  to  do  so  on  the  31si 
October  failed  to  get  into  the  house  till  the 
following  morning,  when  they  seized  tiie  furni- 
ture and  removed  it.  The  new  bill  of  sale  was 
duly  registered  on  the  31st  October,  and  on  the 
same  day  the  debtor  filed  a  petition  for  liquida- 
tion by  arrangement,  and  was  subsequently 
adjudicated  bankrupt : — Held,  that  the  arrange- 
ment between  the  debtor  and  his  creditor  was 
not  a  fraudulent  evasion  of  the  Bills  of  Sale  Act. 
and  that  the  creditor  was  entitled  to  the  proceeds 
of  the  sale  of  the  furniture.  Harris,  Ex  parity 
PuUing,  In  re,  8  L.  R.,  Ch.  48  ;  42  L.  J..  Bk.  9; 
27  L.  t.  601  ;  21  W.  R.  44— L.  J. 

Bill  giYon  in  Pnnnanee  of  Agreement  not  aa 
Act  of  Bankmptey.] — ^A  trader  gave  a  bill  of  sale 
of  all  his  property  to  secure  an  existing  debt  aad 
a  fresh  advance,  with  a  stipulation  that  tiie  bill 
should  not  be  registered,  but  that,  when  required 
by  the  creditor,  the  debtor  would  give  a  6«sh 
bill  of  sale^  which  the  creditor  might  rqiiister. 
A  fresh  bill  of  sale  was  given  in  pursoanoe  of 
this  agreement  without  any  furtner  advaace 
being  made,  which  was  duly  registered  bytbe 
creditor,  and  under  which  he  took  possessioB. 
The  debtor  subsequently  filed  a  liquidatioB  peii- 
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tion  : — Held,  that  the  agreement  to  give  a  fresh 
bill  of  sale  was  valid ;  and  that  the  bill,  being 
given  in  pursuance  of  such  agreement,  did  not 
constitute  an  act  of  bankruptcy.  Jack$ony  In 
re.  Hall,  Ex  parte,  4  Ch.  D.  682  ;  46  L.  J.,  Bk. 
39  ;  35  L.  T.  947  ;  25  W.  R.  382. 


7.  Stampikq. 

When  TJnf tamped.] — The  r^istration  of  a  bill 
of  sale  is  not  avoided  because  the  stamp  is  in- 
sufficient at  the  time  of  registration.  The  de- 
fect may  be  cured  by  having  the  proper  stamp 
affixed  afterwards.  Bellamy  v.  Saull,  4  B.  &  IS. 
265 ;  32  L.  J.,  Q.  B.  366  ;  8  L.  T.  534  ;  11  W.  R. 
800. 

Honef  fubftitated — Kamei  Indorted  on  Bill.] 
-A  bill  of  sale,  assigning  certain  horses  as  a 


security,  and  also  such  other  horses  as  might  be 
substituted  for  them  in  the  business  of  the 
assignor,  provided  the  names  and  descriptions  of 
such  substituted  horses  were  indorsed  : — Held, 
that  the  indorsements  did  not  require  an  addi- 
tional stamp,  being  only  for  the  purpose  of  iden- 
tification.   Barker  v.  Aitm,  1  F.  &  F.  192. 

Anthority  to  aet  nnder.] — A  mere  authority  to 
act  under  a  particular  bill  of  sale,  semble,  does 
not  require  to  be  stamped  as  a  letter  or  power  of 
attorney.    Baker  v.  BaU,  1  F.  &  F.  271. 

Cancelled  Bill  of  Sale.] — On  an  issue  to  try  the 
property  in  goods  which  the  plaintiff  claimed 
under  a  bill  of  sale,  a  previous  bill  of  sale  of  the 
same  goods,  though  cancelled,  is  not  admissible 
to  prove  bona  fides,  unless  stamped.  Willianis 
V.  Gerry,  2  D.  N.  S.  201  ;  10  M.  &.  W.  296 ;  11 
Xi.  J.,  £x.  389, 


8.  When  Fraudulent  and  Void. 
a«  Continuation  of  Posseasion. 

Ctonerally.] — The  mere  continuance  in  posses- 
sion, by  a  debtor,  of  property  which  he  has 
anaigned  by  bill  of  sale  to  his  creditor,  is  not, 
per  se,  such  a  badge  of  fraud  as  renders  the  bill 
of  sale  fraudulent  and  void;  it  is  only  prim& 
facie  evidence  of  fraud.  Maedona  v.  Swiney,  8 
Ir.  C,  L.  K.  73 ;  S.  P.,  Bast  wood  v.  Browne,  R. 
ft  M.  312. 

Continuance  in  possession,  to  render  such  a 
transaction  void,  must  be  accompanied  by  other 
circumstances,  from  which  a  jury  may  arrive  at 
the  conclusion  that  its  object  was  fraudulent. 
Sb. 

The  question  of  fraud  or  no  fraud  is  always  one 
for  the  jury,  not  for  the  judge.    lb. 

It  is  a  general  rule  in  the  transfer  of  chattels, 
that  the  possession  must  accompany  and  follow 
the  deed.     Edwards  v.  Harben,  2  T.  R.  587. 

Therefore,  where  the  conveyance  is  absolute, 
the  possession  must  be  delivered  immediately ; 
"where  it  is  conditional,  it  will  not  be  rendered 
void  by  the  vendor's  continuing  in  possession 
till  the  condition  is  performed.    lb. 

A  bill  of  sale  of  goods  made  for  a  valuable  con- 
sideration, unaccompanied  with  the  possession,  is 
valid  as  against  the  vendor;  and  as  against  a 
creditor,  with  whose  knowledge  and  assent  it  was 
given.    Steel  v.  Brown,  1  Taunt.  381. 


Goods  were  taken  under  a  fi.  fa.  as  the  goods 
of  Sophia  W.,  and  on  an  issue  directed  to  try 
whether  the  goods  were  the  pioi)erty  of  B.,  it  was 
proved  that  the  goods,  prior  to  1836,  belonged  to 
Martin  W.,  when  they  were  distrained  for  rent, 
and  the  sum  for  which  they  were  distrained,  paid 
in  the  name  of  ^phia  W.,  with  the  money  of 
the  plaintiff.  In  1837,  Martin  W.  became  bank- 
rupt, and  the  plaintiff  paid  128^.  to  the  official 
assignee  for  Martin  W.'s  interest  in  the  goods. 
Early  in  1839,  Martin  W.  took  the  benefit  of  the 
Insolvent  Debtors  Act,  but  his  assignees  never 
claimed  the  goods.  In  November,  1839,  Sophia 
VV.  executed  an  assignment  of  the  goods  to  the 
plaintiff,  and  in  March,  1840,  the  goods  were 
seized  under  a  fi.  fa.  against  Sophia  W.  The  goods 
cilways  had  remained  in  the  povsscssion  of  Martin 
\V.  as  the  ostensible  owner  of  them,  and  Sophia 
W.  never  was  in  the  possession  of  them  : — Held, 
that  B.  had  made  out  his  property  in  the  goods ; 
and  that,  as  Sophia  W.  had  never  been  in  the 
possession  of  the  goods,  and  never  could  have 
gained  false  credit  by  them,  there  was  nothing 
from  which  the  jury  ought  to  infer  that  the 
assignment  was  fraudulent.  Burling  v.  Patertion, 
9  C.  &  P.  670. 

Held,  also,  that  the  fact,  that  the  assignment 
was  kept  at  Martin  W.  's  house,  was  inmiatenal, 
and  that  it  was  also  immaterial  that  no  possession 
of  the  goods  had  been  delivered  by  Sophia  W.  to 
the  plaintiff,  as  the  right  to  them  would  pass  by 
the  execution  of  the  deed.    lb. 


Until  Befanlt.^— A.,  being  indebted  to  B.  m  lOZ. 
for  goods,  applied  for  a  further  supply  upon 
credit,  and  for  a  loan.  B.  refused  to  grant  either 
without  security ;  and  it  was  then  agreed  that 
A.  should  give  a  bill  of  sale  of  his  household 
furniture  and  fixtures,  and  that  B.  should  give 
him  credit  for  200Z.  on  that  security.  Before  the 
biU  of  sale  was  executed,  B.,  upon  thb  faith  of 
such  agreement,  advanced  to  A.  90Z.  in  money 
and  goods,  and  afterwards,  on  the  8th  of  May, 
1828,  A.  executed  a  bill  of  sale,  whereby  iji  con- 
sideration of  the  debt  of  100/.,  he  bargained  and 
sold  to  B.  all  his  (A.'s)  household  goods  and  fur- 
niture, with  a  proviso,  that  if  A.  should  pay  the 
lOOZ.  by  instalments,  the  first  of  which  was  to  be 
due  on  the  7th  of  June,  the  deed  should  be  void ; 
but  in  default  of  payment  of  any  of  the  instal- 
ments at  the  time  appointed,  it  should  be  lawful, 
although  no  advantage  should  have  been  taken 
of  any  previous  default,  for  B.  to  enter  upon  the 
premises  and  take  jx)ssession,  and  sell  off  the 
goods.  There  was  a  further  proviso,  that  until 
such  default  it  should  be  lawful  for  A.  to  keep 
possession  of  them.  In  1823,  A.  had  given  a 
warrant  of  attorney  to  C.  and  D.  as  a  security 
for  a  debt  of  1,100/.,  and  they,  in  1828,  entered 
up  judgment  and  sued  out  a  fi.  fa.,  under  which 
the  sheriff  seized  the  goods  : — Held,  in  an  action 
by  B.  against  the  sheriff,  that  the  bill  of  sale  was 
not  fraudulent  by  reason  of  A. 's  having  continued 
in  possession.  Martindale  v.  Booth,  3  B.  &  Ad. 
498. 

Grantee  allowing  Grantor  to  exercif  e  Aeta  of 
Ownership.] — Where  a  party  who  obtains  a  bill 
of  sale  takes  possession  under  it,  but  suffers  the 
late  owner  of  the  goods  to  interfere  or  exercise 
any  act  of  ownership,  it  will  avoid  the  bill  of 
sale  as  against  a  subsequent  bon&  fide  execution. 
Paget  v.  PercJuird,  1  £sp.  205. 
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And  it  is  not  enoagh  that  a  person  is  pat  in  to 
keep  possession  jointly  with  the  assignor.  JVor- 
dall  V.  Smith,  1  Camp.  333. 

b.  TTnder  Bill  of  Sale  flrom  Sheriifl 

[The  following  cases  were  decided  under 
24  &  25  Vict.  c.  134,  s.  74,  which  has  been 
repealed  by  32  &  33  Vict.  c.  83,  s.  20.] 

The  goods  of  A.  being  taken  in  execution,  and 
put  up  to  sale,  B.  became  the  purchaser,  and  took 
a  bill  of  sale  from  the  sheriff,  but  permitted  A.  to 
continue  in  possession :  A.  then  executed  another 
bill  of  sale  of  the  goods  to  C.  a  creditor,  under 
which  the  latter  took  possession,  whereupon  A. 
brought  an  action  against  C  for  the  goods: — 
Held,  that  the  first  bill  of  sale  was  valid,  and 
that  A.  was  therefore  entitled  to  recover.  Kid  ' 
V.  nawlinnon,  2  B.  &  P.  69  ;  3  Esp.  52. 

A  creditor  having  taken  in  execution  the  goods 
of  a  debtor  who  had  confessed  judgment,  and  hav- 
ing herself  bought  them  by  public  auction,  and 
taken  a  bill  of  sale  for  a  valuable  consideration 
from  the  sheriff,  and  let  the  goods  to  the  former 
owner  for  a  rent  which  was  actually  paid,  has  a 
title  which  cannot  be  impugned  as  fraudulent  by 
other  creditors  having  executions  against  the 
same  debtor.     Watkin*  v.  Birch,  4  Taunt.  823. 

Where  a  jKirson,  pretending  to  be  a  purchaser 
of  goods  under  an  execution,  leased  the  goods  at 
a  rent  to  the  former  owner,  who  still  continued 
in  possession,  no  money  having  been  proved  to 
be  given  for  the  purchase,  nor  rent  paid  under 
the  lease,  it  was  a  question  for  the  jury,  whether 
the  lease  was  not  fraudulent.  Reed  v.  Blade*, 
5  Taunt.  212. 

The  goods  of  A.  being  in  possession  of  the 
sheriff  under  a  fi.  fa.,  he  executed  a  deed  of  as- 
signment to  B.  for  a  valuable  consideration,  on 
which  the  execution  was  withdrawn  ;  B.  superin- 
tended the  management  of  the  projxjrty,  but  al- 
lowed A.  to  continue  in  possession  :  the  property 
was  afterwards  seized  under  a  subsequent  execu- 
tion at  the  suit  of  C. ;  held,  that  such  property 
was  protected  by  the  assignment  to  B.,  although 
A.  continued  in  the  visible  possession.  Jezeph  v. 
Ingram,  1  Moore,  189. 

A.,  a  farmer,  executed  a  bill  of  sale  on  the  26th 
of  September  of  all  his  property  absolutely  to  B. 
for  a  debt  of  600/.;  B.  put  his  son  in  possession, 
A.  continuing  to  reside  on  the  premises,  and  to 
conduct  the  farm.  On  the  30th  of  November,  the 
sheriff  took  the  stock,  com,  &c.,  in  execution,  at 
the  suit  of  C.  against  A.  After  satisfying  the 
execution,  enough  remained  to  cover  the  600/. 
due  to  B. : — Held,  that  the  jury,  allowing  for  the 
fiuctQation  of  the  market,  was  warranted  in  finding 
that  the  goods,  at  the  time  of  executing  the  bill 
of  sale,  were  not  worth  more  than  the  600/.,  and 
therefore  that  the  bill  of  sale  was  made  bonfl  fide, 
and  that  A.  was  entitled  to  recover  the  amount 
of  600/.  in  trover  against  the  sheriff.  Benton  v. 
Thornhill,  2  Marah.  427  ;  7  Taunt.  149. 

An  assignment  from  the  sheriff  under  a  fi.  fa. 
on  a  judgment  obtained  by  a  friendly  creditor, 
with  intent  to  preserve  the  use  of  the  property 
to  the  debtor  and  defeat  another  execution, 
although  the  transaction  will  be  of  no  greater 
force  than  an  assignment  from  the  debtor,  will 
be  valid,  provided  there  was  a  real  debt,  and  the 
assignment  by  the  sheriff  was  bon&  fide.  Cooh' 
Sim  V.  Frijer,  1  F.  &  F.  328. 

Where  a  bill  of  sale  of  goods  taken  under  a  fi. 
fa.  is  made  by  an  officer  of  the  sheriff,  the  court 


will  presume  that  he  was  duly  anthorized  to  make 
it.    BoHfuan  v.  CoUingwood,  17  C.  B.,  N.  S.  777. 

9.  Operating  as  an  Act  op  Bankbuptcy — 
See  Bankbuptct. 

10.  Registration. 
a.  AffidaTlt. 

i.  Generally, 

Time  of  Filing.] — ^A  bill  of  sale,  and  the  affi- 
davit  of  the  time  at  which  it  was  made,  must  be 
filed  simultaneously  with  the  officer  acting  as 
clerk  of  the  dockets  and  judgments  in  the  Qneen*s 
Bench.  Grindell  v.  Brendon,  28  L.  J.,  C.  P.  333 ; 
.->  Jur.,  N.  S.  1420 ;  33  L.  T.,  O.  S.  224  ;  7  W.  R. 
579. 

Snfficieney.] — An  affidavit  accompanying  a  bill 
of  sale  on  filing,  describing  the  maker  as  of  West- 
bourne  Rectory,  near  Emsworth,in  the  county  of 
Hants,  Westboume  Rectory  being,  in  fact,  in  the 
county  of  Sussex,  and  adjoining  Emsworth.  which 
is  in  the  county  of  Hants,  is  sufficient.  Bellamy 
v.  Saul  7  L.  T.  345. 

In  registering  a  bill  of  sale,  the  affidavit  pur- 
ported to  be  made  by  A.  B.,  of  such  a  description, 
who  was  also  the  attesting  witness  to  the  bill  of 
sale,  but  the  affidavit  did  not  contain  any  further 
allegation  of  the  residence  and  occupation  of  the 
attesting  witness: — Held  sufficient.  Allen  v. 
Thompsmi,  1  H.  &  N.  16 ;  25  L.  J..  Ex.  249 ;  2 
Jur.,N.  S.  451. 

A  bill  of  sale,  which  was  filed,  containing  a  de- 
scription of  the  residence  and  occupation,  but  the 
affidavit  of  the  time  of  the  execution  of  the  bill 
of  sale  which  was  filed  with  it  not  containing 
such  description,  was  void,  upon  the  ground  of 
non-compliance  with  s.  1  of  the  17  &  18  Vict.  c.  36. 
Hatton  V.  English,  7  El.  &  Bl.  94  ;  26  L.  J.,  Q.  B. 
161  ;  3  Jur.,  N.  S.  294,  934,  n. 

An  affidavit  annexed  to  a  bill  of  sale  describ- 
ing the  grantor^s  residence  and  occupation  to  the 
best  of  the  Ixjlief  of  the  deponent  is  sufficient. 
Roe  V.  BradsJuiw,  1  L.  R.,  Ex.  106 ;  35  L.  J.,  Ex. 
77  ;  12  Jur.,  N.  S.  29 ;  14  L.  T.  641 ;  14  W.  R. 
284. 

The  affidavit  filed  with  a  bill  of  sale  stating 
that  the  bill  of  sale  was  executed  "  on  the  day  of 
which  the  same  bears  date,"  and,  in  another  part, 
stating  the  day  with  a  clerical  error  in  substitut- 
ing 1806  for  1876,  is  a  sufficient  affidavit  of  the 
time  of  execution.  Lamb  v.  Bruce,  45  L.  J., 
Q.  B.  538  ;  36  L.  T.  425  ;  24  W.  R.  645. 

BeYeotiye.] — An  execution  having  been  levied 
on  goods  within  twenty- one  days  after  the  makiDg. 
of  a  bill  of  sale  thereof,  a  defective  affidavit  filed 
therewith  does  not  vitiate  the  bill  of  sale,  Ban^ 
bury  V.  White,  9  Jur.,  N.  S.  913. 

Amending.] — In  the  jurat  of  an  affidavit  of  the 
execution  of  a  bill  of  sale  the  date  was  written 
10th  January,  1860,  instead  of  1861  :— Held,  a 
clerical  error  which  might  be  amended.  Hoi' 
lingsworth  v.  WhUe,  6  L.  T.  604  ;  10  W.  R,  619. 

Making  False  Oath.] — A  false  oath  sworn  in 
an  affidavit  for  the  purpose  of  procuring  the 
registration  of  a  bill  of  sale  is  a  misdemeanor  at 
common  law.    Reg,  v.  Hodgkiss,  11  Cox,  C.  C 
366. 
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ii.  Attestation, 

Statnte.]— By  45  &  46  Vict.  c.  43,  s.  10,  the 
execution  of  every  hill  of  sale  by  the  grantor 
shall  be  attested  by  one  or  more  credible  witness 
or  witnesses^  not  be\n{f  a  party  or  parties  thereto. 
So  vivch  of  s.  10  of  the  principal  act  as  re- 
quires  that  the  execution  of  every  bill  of  sale 
shall  be  attested  by  a  solicitor  of  the  Supreme 
Court  J  and  that  the  attestation  shall  state  that 
before  the  execution  of  tJie  bill  of  sale  the  effect 
thereof  has  been  explained  to  the  grantor  by  the 
attesting  wit7iess,  is  hereby  repealed. 

By  Solieitor  of  Grantee.] — The  execution  by 
the  grantor  of  a  bill  of  sale  attested  and  regis- 
tered under  the  Bills  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31,  8. 10),  may  be  attested  by  the  solicitor 
of  the  grantee.  Penwarden  v.  Roberts^  9  Q.  B. 
D.  137 ;  51  L.  J.,  Q.  B.  312 ;  46  L.  T.  161  ;  30 
W.  R.  427. 

By  Solicitor  who  ii  alio  Grantee.] — A  solicitor 
who  is  the  grantee  of  a  bill  of  sale  cannot  also 
be  the  attesting  solicitor  of  that  bill  of  sale,  so 
as  to  satisfy  the  requirements  of  the  Bills  of 
Sale  Act,  1878,  s.  10.  Seal  v.  ClaHdge,  7  Q.  B. 
D.  516  ;  50  L.  J.,  Q.  B.  316 ;  44  L.  T.  501  ;  29 
W.  R.  598— C.  A. 

Validity  between  Grantor  and  Grantee  for  want 

of.] — A  bill  of  sale  to  which  the  Bills  of  Sale 
Act,  1878  (41  &  42  Vict.  c.  31),  applies,  if  it  be 
*  not  explained  to  the  grantor  and  attested  by  a 
solicitor  in  compliance  with  the  provisions  of 
as.  8,  10,  is  not  void  as  between  the  grantor  and 
grantee.  Dairies  v.  Goodman^  5  C.  P.  D.  128  ; 
49  L.  J.,  C.  P.  344  ;  42  L.  T.  288  ;  28  W.  R.  559 
— C.  A. 

Explanation  by  Solicitor.] — Sect.  10,  though  it 
requires  that  the  attestation  clause  shall  state 
that  the  effect  of  the  bill  of  sale  has  before  its 
execution  been  explained  by  the  attesting  solicitor 
to  the  grantor,  does  not  require  that  any  such 
explanation  should  have  in  fact  been  given. 
Sational  Mercantile  Bank^  Ex  parte,  Ifaynes, 
In  re,  15  Ch.  D.  42  ;  49  L.  J.,  Bk.  62  ;  43  L.  T. 
36  ;  28  W.  R.  848  ;  44  J.  P.  780— C.  A. 

Liability  of  Solicitor  omitting.] — Semble, 

that  a  solicitor  who  stated  in  the  attestation 
clause  to  a  bill  of  sale  that  he  had  explained  the 
effect  of  it  to  the  grantor  when  he  had  not  in  fact 
done  so,  would  be  liable  to  civil  and  penal  con- 
sequences,   lb. 

Nature  and  Snfficieney  of.] — Per  James, 

L.  J. :  Quaere,  whether,  if  the  attestation  clause 
states  that  before  the  execution  of  the  bill  of  sale 
the  effect  thereof  has  been  explained  by  a  solfcitor, 
the  court  can  go  into  the  question  of  the  nature 
or  suflSciency  of  the  explanation.  HUl  v.  Kirli- 
woody  42  L.  T.  105  ;  28  W.  R.  358— C.  A. 

That  Witnesf  explained  Bill.] — It  is  not 

necessary  that  the  affidavit  filed  on  the  regis- 
tration of  a  bill  of  sale  should  state  that  the 
solicitor  who  attested  the  execution  of  the  deed 
explained  the  effect  of  it  to  the  grantor  before 
he  executed  it.  Holland,  Ex  parte.  Roper,  In  re, 
21  Ch.  D.  543 ;  62  L.  J.,  Oh.  D.  113 ;  47  L.  T. 
488 ;  31  W.  R.  102— C.  A. 

(tualilLcation  of  Solicitor.]— Per  Cotton,  L.  J.: 


The  act  does  not  require  the  solicitor  who  is  the 
attesting  witness  to  be  a  practising  solicitor,  nor 
one  in  any  way  connected  with  the  grantee. 
Hill  V.  Kirhwood,  supra. 

**  Of  its  due  Execution  and  Attestation."] — 
The  affidavit  **  of  its  due  execution  and  attesta- 
tion "  filed  with  a  registered  bill  of  sale  under 
41  &  42  Vict.  c.  31,  s.  10,  sub-s.  2,  must  state, 
inter  alia,  that  the  bill  of  sale  was  "  duly  attested  " 
by  the  attesting  solicitor,  i.e.  that  he  was  pre- 
sent and  witnessed  the  due  execution  ;  an  affi- 
davit merely  verifying  his  signature  to  the 
attestation  clause,  and  describing  his  residence 
and  occupation,  is  defective,  and  will  therefore 
invalidate  the  registration.  Sharpe  v.  Birch,  8 
Q.  B.  D.  Ill  ;  51  L.  J.,  Q.  B.  64  ;  46  L.  T.  760  ; 
30  W.  R.  428  ;  46  J.  P.  246. 

The  affidavit  which  is  filed  on  the  registration 
of  a  bill  of  sale  must  shew  that  the  solicitor 
whose  name  appears  as  the  attesting  witness  to 
the  deed  did  in  fact  attest  it,  i.e.  was  present 
when  it  was  executed  by  the  grantor.  The 
affidavit,  therefore,  is  not  sufficient  if  it  only 
verifies  the  signature  of  the  solicitor  to  the  at- 
testation clause.  Sharpe  v.  Birch  (supra)  fol- 
lowed. Ford  V.  Kettle,  9  Q.  B.  D.  139  ;  51  L.  J., 
Q.  B.  558  ;  40  L.  T.  666  ;  30  W.  R.  741— C.  A. 

The  affidavit  of  the  due  execution  and  attesta- 
tion of  a  bill  of  sale,  filed,  together  with  a  copy 
of  the  bill  of  sale,  by  virtue  of  s.  10,  sub-s.  2,  of 
the  Bills  of  Sale  Act,  1878,  is  not  sufficient,  un- 
less it  contains  a  statement  that  the  attesting 
witnesses  were  present  and  saw  the  execution  of 
the  bill  of  sale  by  the  grantor.  Knight  ley.  Ex 
parte,  Moulson,  In  re,  51  L.  J.,  Ch.  823 ;  46  L.  T. 
776  ;  30  W.  R.  844. 


Attestation  may  be  Inferred.] — The  affi- 


davit of  an  attesting  witness  to  a  bill  of  sale 
under  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict, 
c.  41),  need  not  state  in  so  many  words  that  he 
did  attest  the  bill  of  sale.  It  is  sufficient  if  this 
can  be  inferred  from  the  affidavit.  Yates  v. 
Ashcroft,  47  L.  T.  337  ;  31  W.  R.  156. 

Description  of  Sesidence  and  Occupation  of 
Attesting  Witness.] — An  attesting  witness's  de- 
scription of  himself  as  deponent  is  sufficient. 
Sladden  v.  Sergeant,  1  F.  &  F.  322;  S.  P., 
Mcholson  V.  awper,  3  H.  &  N.  384  ;  27  L.  J., 
Ex.  392. 

The  statute  requires  that  the  description  of 
the  residence  and  occupation  of  the  attesting 
witness  to  a  bill  of  sale  shall  be  given,  though 
the  bill  of  sale  is  not  made  by  a  pei-son  in  execu- 
tion,   lb. 

Where  a  person  has  any  fixed  profession  or 
business,  or  a  vocation  by  which  he  gains  his 
living,  it  must  be  mentioned  in  the  description 
of  an  attesting  witness,  though  it  is  not  necessary 
to  insert  a  description  of  an  occupation  which 
he  has  only  casually  and  temporarily  followed. 
Sutton  V.  Bath,  1  F.  &  F.  152  ;  27  L.  J.,  Ex.  388. 

The  affidavit  filed  on  registration  of  a  bill  of 
sale  in  pursuance  of  the  Bills  of  Sale  Act,  1878, 
s.  10,  sub-s.  2,  contained,  in  the  introductory 
part  describing  the  deponent,  an  accurate  de- 
scription of  his  residence.  The  body  of  the  affi- 
djivit  contained,  inter  alia,  the  following  state- 
ments : — "  I  (the  deponent)  was  present  and  saw 
the  said  (grantor  of  the  bill  of  sale)  duly  execute 
the  said  bill  of  sale  on  the  1 5th  day  of  December, 
1881.    The  name  subscribed  to  the  said  bill  of 


1867 


BILLS    OF    SALE. 


1868 


Bale  as  that  of  the  witness  attesting  the  due 
execution  thereof  is  in  the  proper  handwriting 
of  this  deponent.    I  am  a  solicitor  of  the  Supreme 

Court,  and  reside  at ; "  there  being  thus  no 

description  of  the  residence  of  the  attesting  wit- 
ness in  the  body  of  the  affidavit : — Held,  that 
the  affidavit  was  sufficient  to  satisfy  the  require- 
ments of  the  Bills  of  Sale  Act,  1878,  s.  10,  sub-s. 
2,  in  resj^ect  of  the  description  of  the  residence 
of  the  attesting  witness. — By  Manisty,  J. :  The 
body  of  the  affidavit  sufficiently  incorporated  by 
reference  the  description  of  the  residence  of  the 
attesting  witness  contained  in  the  introductory 
part. — By  North,  J.  :  It  is  sufficient  that  the  de- 
scription of  the  occupation  and  residence  of  the 
attesting  witness  should  be  found  in  the  intro- 
ductory part  of  the  affidavit.  Blaiherg  v.  Parhe^ 
10  Q.  B.  D.  90  ;  62  L.  J.,  Q.  B.  110 ;  48  L.  T. 
311  ;  31  W.  R.  246. 

It  is  sufficient  if  the  affidavit  filed  with  the  bill 
of  sale  refers  to  the  description  of  the  residence 
and  occupation  of  the  attesting  witness  men- 
tioned in  the  bill  of  sale.  Banhur.y  v.  White^ 
2  H.  &  C.  300  ;  32  L.  J.,  Ex.  258  ;  9  Jur.,  N.  S. 
913  ;  8  L.  T.  508  ;  11  W.  R.  785. 

A  bill  of  sale  given  by  a  company  had  the  seal 
of  the  company  affixed  to  it,  and  opposite  such 
seal  were  the  signatures  of  two  directors,  with 
the  addition  of  the  word  "  directors  "  after  the 
signatures,  and  also  the  signature  of  the  secretary, 
with  the  word  "  secretary  "  after  it.  It  was  the 
practice  of  the  company  to  affix  the  seal  in  the 
presence  of  the  board,  and  for  two  directors  to 
attest  the  sealing,  and  the  articles  of  association 
authorized  the  directors  to  make  regulations  for 
the  use  of  the  seal : — Held,  that  the  two  directors 
did  not  sign  as  attesting  witnesses,  and  that 
therefore  their  residence  and  occupation  were 
not  required  to  be  stated  in  the  affidavit  of  veri- 
fication. Shearit  v.  Jacoh*^  35  L.  J.,  C.  P.  241  ; 
14  L.  T.  286  ;  14  W.  R.  609. 

The  registration  of  a  bill  of  sale,  the  execution 
of  which  has  been  attested  by  two  witnesses, 
will  be  invalid  unless  the  affidavit  filed  with  the 
copy  of  the  bill  of  sale  contains  a  description  of 
both  witnesses.  Pickard  v.  MarHnge^  1  Ex.  D. 
364  ;  45  L.  J.,  Ex.  694  ;  35  L.  T.  343  ;  24  W.  R. 
886. 

An  attestation  to  a  bill  of  sale  correctly  de- 
scribed the  witness  as,   "  Solicitor,  Blooinfield 
Street,  in  the  City  of  London."    In  the  affidavit 
the  witness  describing  himself  as  ",  Solicitor,  of 
16,  Bloomfield  Street,  in  the  City  of  London," 
proceeded  to  state  that  he  resided  at  "Grove 
House,  Acton,  in  the  City  of  London."    His  re- 
sidence was  in  fact  at  Grove  House,  Acton, 
Middlesex.    There  were  three  places  called  Acton 
in  England,  none  of  them  being  in  the  City  of 
London : — Held,  a  sufficient  description  of  the 
residence  of  the  attesting  witness,  it  being  one 
which,  though  inaccurate,  would,  coupled  with 
the  description  in  the  bill  of  sale,  enable  a  per- 
son of  ordinary  intelligence  to  conclude  that  the 
suburban  Acton  must  be  the  place  of  residence 
of  a  solicitor  carrying  on  business  in  the  City  of 
London.     Blmmt  v.  Harris^  47  L.  J.,  Q.  B.  696. 
Affirmed  on  appeal,  4  Q.  B.  D.  603  ;  48  L.  J., 
Q.  B.  159  ;  39  L.  T.  465  j  27  W.  R.  202— C.  A. 


"Clerk."]— It  is  sufficient  if  an  attor- 


ney's clerk  is  descrilxjd  as  of  the  office  or  place 
of  business  of  his  employers,  though  he  sleeps 
elsewhere.  Attenhorough  v.  TkimtjJ^an-^  2  H.  & 
N.  559  ;  27  L.  J.,  Ex.  23  j  3  Jur.,  N.  S.  1307. 


Therefore,  where  a  bill  of  sale  contained  the 
following  description  of  the  attesting  witness, 
"  W.  R.  Cuthbert,  of  King's  Bench-walk^  Inner 
Temple,  in  the  City  of  London,  clerk  to  Messrs. 
Brundrett  &  Randall,  of  the  same  place,  solici- 
tors :  " — ^Held,  that  snch  a  description  was  suffi- 
cient.   Blackwell  v.  England,  8  El.  &  BL  541  ; 

27  L.  J.,  Q.  B.  124  ;  3  Jur.,  N.  8.  1302. 

But  it  is  not  sufficient  to  describe  as  gentle- 
man a  witness  who,  though  formerly  an  attorney, 
was  at  the  time  of  the  attestation  acting  as  an 
attorney's  clerk.  Tuton  v.  Sanorutr,  3  H.  &  N. 
280  ;  27  L.  J.,  Ex.  293  ;  4  Jur.,  N.  8.  365. 

Where  the  occupation  of  a  party  to  or  the  wit- 
ness of  a  bill  of  sale  is  not  stated,  the  onus  of 
proving  that  such  party  or  witness  has  an  occu- 
pation lies  on  the  party  seeking  to  impeach  the 
bill  of  sale  on  that  ground.    Ih. 

An  affidavit  describing  an  attesting  witness  to 
the  bill  of  sale,  who  was  a  clerk  in  a  bank,  as  a 
"  clerk  "  is  a  sufficient  description  of  his  occopa- 
tioii.  Lamb  v.  Bruee,  45  L.  J.,  Q.  B.  538  ;  35 
L.  T.  425  ;  24  W.  R.  645. 

An  attestation  of  the  execution  of  a  bill  of  sale 
purported  to  be  by  "  Isc.  Simpson,  clerk  to  F.  L. 
L."  The  affidavit  filed  with  it,  commencing  "  I, 
Isaac  Simpson,  clerk  >to  F.  L.  L.,  of,"  &c.,  stated 
that  he  was  present,  and  saw  the  bill  of  sale  exe* 
cuted,  and  was  signed  "  Isc.  Simpson  : " — Held, 
that,  by  reasonable  inference,  the  attesting  wit- 
ness to  the  execution  of  the  bill  of  sale  and  the 
deponent  were  the  same,  person,  and  therefore 
the  affidavit  contained  a  description  of  the  resi-  ^ 
dence  and  occupation  of  the  attesting  witness.  ' 
Rmth  V.  Movblot  or  Bovtell  1  El.  &  EL  85U ; 

28  L.  J.,  Q.  B.  240 ;  5  Jur.,  N.  S.  548 ;  7  W.  R. 
444. 

A  description  of  a  clerk  to  an  attorney  as  a 
gentleman  is  an  insufficient  description  of  an  at- 
testing witness.  Dryden  v.  Hope,  3  L-  T.  28U ; 
9  W.  R.  18. 

And  "  P.  M.,  of  the  City  of  Cork,  law  clerk,"  is 
insufficient.  The  residence  of  the  witness  must 
be  described  in  such  a  manner  as  that  a  stranger 
may  thereby  be  enabled  to  discover  it  with  rea- 
sonable certainty.  Ilamjtj  In  re,  10  Ir.  Ch.  Rep. 
100. 

The  affidavit  filed  with  a  bill  of  sale  must  gire, 
either  directly  or  by  reference  to  the  bill  of  sale. 
a  description  of  the  residence  and  occupation  of 
the  attesting  witness  at  the  time  of  his  attesting 
a  bill  of  sale.  Brodriek  v.  ScaU.  6  L.  R.,  C.  P. 
98  ;  40  L.  J.,  C.  P.  130 ;  23  L.  T.  864  ;  19  W.  R. 
386. 

Therefore,  where  the  witness  was  described  in 
the  attestation  as  "  clerk  to  a  solicitor,"  but  in 
the  affidavit  he  was  described  as  being  then  **  a 
gentleman,"  without  any  statement  that  the  de- 
scription of  him  in  the  attestation  to  the  bill  of 
sale  was  true  : — Held,  that  the  statute  had  not 
been  complied  with.     Ih, 

"  Law  clerk,  Carlow,  in  the  county  of  Carlow/' 
is  a  sufficient  description  of  an  attesting  witness 
to  a  bill  of  sale.  M^Cke  v.  James,  19  W.  R. 
158. 

**  Insurance  clerk  "  is  a  sufficient  description  of 
the  occupation  of  an  attesting  witness.  Gront 
V.  Shaw,  7  L.  R.,  Q.  B.  700 ;  41  L.  J.,  Q.  B.  303 ; 
27  L.  T.  602. 

An  insufficient  description  of  an  attesting  wit- 
ness to  a  bill  of  sale  contained  in  his  affidavit 
registered  therewith  may  be  cured  by  reference 
to  a  sufficient  description  of  him  in  the  attesta- 
tion clause  of  the  bill  of  sale.    Mackenzie,  £x 
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parte.  Bent,  In  re,  42  L.  J.,  Bk.  26 ;  28  L.  T. 
486. 

In  an  affidavit  filed  with  a  bill  of  sale,  the  at- 
testing witness,  William  Knight  Moston,  stated, 
**  I  reside  at  Hanlej,  in  the  ooonty  of  Stafford, 
and  am  an  accountant."  Moston  was  dark  to 
a  Mr.  Hayes,  an  acconntant,  who  lived  at  Man- 
chester, and  Moston  managed  the  business  for 
him  at  Hanley,  Moston  being  allowed  by  Hayes 
occasionally  to  do  accountant's  business  on  his 
own  account ;  the  name  of  Hayes  and  not  Mos- 
ton was  over  the  door  of  the  place  of  business. 
The  parliamentary  boroagh  of  Hanley  contains 
a  population  of  40,000  persons.  Hundreds  of 
letters  reached  Moston  by  the  post  with  the  ad- 
dress of  Hanley  only  : — Held,  that  the  affidavit 
contained  a  sufficient  description  of  the  residence 
and  occupation  of  the  attesting  witness.  Briggs 
V.  Bom,  3  L.  R.,  Q.  B.  268 ;  37  L.  J.,  Q.  B.  101 ; 
17  L.  T.  699 ;  16  W.  R.  480. 


"  Gentleman."] — ^An  attesting  witness  to 


a  bill  of  sale  was  described  in  the  affidavit  as 
"gentleman."  He  had  been  a  proctor's  ma- 
naging clerk,  but  had  ceased  to  be  for  six  years. 
Since  that  time  he  had  lived  on  an  allowance 
from  his  mother,  and  had,  on  a  few  occasions, 
collected  debts  and  written  letters  for  other  per- 
sons, and  had  drawn  four  bills  of  sale,  but  he  nad 
no  r^ular  occupation  : — Held,  that  the  descrip- 
tion "gentleman"  was  sufficient.  Smith  v. 
Cheese,  1  C.  P.  D.  60 ;  45  L.  J.,  C.  P.  166 ;  33 
L.  T.  670 ;  24  W.  R.  368. 

A  description  of  a  clerk  in  a  government  office 
as  a  gentleman  is  not  a  compliance  with  17  &  18 
Vict.  c.  36,  which  requires  every  bill  of  sale,  and 
a  description  of  the  occupation  of  the  person 
giving  the  same,  to  be  filed.  Allen  v.  Thompson, 
IH.  &  N.  16  ;  25  L.  J.,  Ex.  249  ;  2  Jur.,  N.  S.  451. 

Siquire,] — A  person  was  described  in  an  affi- 
davit as  an  esquire.  Upon  objection  taken  it 
was  proved  that  he  was  a  miller  and  a  farmer, 
but  it  was  not  disproved  that  he  was  an  esquire  : 
— Held,  that  the  affidavit  was  sufficient.  Doughty, 
In  re,  18  L.  T.,  188  ;  2  Ir.  R.,  Eq.  235. 

The  lessee  and  manager  of  a  theatre  described 
himself,  in  a  bill  of  sale,  as  an  esquire.  At  the 
time  of  giving  it  he  was  not  in  any  acting  capa- 
city, although  he  did  occasionally  appear  on  the 
stage : — Held,  that  the  description  was  insuffi- 
cient under  the  Bills  of  Sale  Act,  17  &  18  Vict, 
c.  36.    Vining,  In  re,  18  W.  R.  450. 


Of  no  Occupation.] — A  bill  of  sale,  and 


affidavit  annexed,  described  the  attesting  witness 
as  "  VV.  J.  Miller,  21,  Remmington-street,  Isling- 
ton, in  the  county  of  Middlesex,  now  in  no  occu- 
pation." The  witness  had  been  in  the  militia, 
but  at  the  time  of  the  execution  of  the  bill  of 
sale  had  no  occupation  : — Held,  a  sufficient  de- 
scription of  the  witness.  Trousdale  v.  SJieppard, 
14  Ir.  C.  L.  K  370. 

Where  the  attesting  witness  to  a  bill  of  sale  is 
a  penion  having  no  occupation,  and  in  his  affida- 
vit of  the  dtfe  execution  of  the  bill  of  sale  as 
required  by  the  Act  of  1854  has  omitted  so  to 
state  in  describing  himself,  the  court  will  not 
declare  the  bill  of  sale  to  be  void  upon  the 
ground  that  it  has  not  been  properly  registered. 
Young,  Ex  parte,  Sgmonds,  In  re,  42  L.  T.  744  ; 
28  W.  R.  924. 

8wom  before  Solicitor  of  both  Partiei.] — An 


affidavit  filed  with  a  bill  of  sale  is  good,  though 
sworn  before  a  solicitor  acting  for  grantor  and 
grantee  of  the  bill.  Vernon  v.  Cooke,  49  L.  J., 
C.  P.  767— C.  A. 

iii.  Description  of  Grantor. 

What  flnffloient.]— The  object  of  17  &  18  Vict, 
c.  36,  is  to  give  the  assignee  and  creditor  a  true 
idea  of  the  position  in  life  of  the  assignor ;  and, 
therefore,  a  misdescription,  or  absence  of  a  true 
description,  in  regard  to  his  occupation,  is  sub- 
stantial, and  invalidates  the  transaction.  Allen 
V.  Thompson,  1  H.  &  N.  15  ;  26  L.  J.,  Ex.  249  ;  2 
Jur.,  N.  S.  451. 

A  bill  of  sale  purported  to  be  given  by  A.  B., 
of  a  certain  place,  "  gentleman,"  and  in  respect 
of  the  furniture  of  his  house  there.  The  assignor 
carried  on  no  business  at  that  place,  but  was  a 
clerk  in  the  Audit  Office: — Held,  that  "gentle- 
man "  was  a  misdescription  of  the  party,  which 
vitiated  the  bill  of  sale.    lb. 

It  is  not  sufficient  that  the  bill  of  sale,  which  is 
filed,  itself  contains  a  description  of  the  residence 
and  occupation  of  the  grantor.  Ilatton  v.  Eu" 
glish,  7  El.  &  Bl.  94  ;  26  L.  J.,  Q.  B.  161 ;  3  Jur., 
N.  S.  294,  934,  n. 

In  a  bill  of  sale  and  affidavit  of  registration  A. 
was  described  as  a  gentleman.  He  had  been  for- 
merly a  coal  agent,  but  having  been  dismissed, 
he  was  at  the  time  of  the  bill  of  sale  out  of  em- 
ployment : — Held,  that  there  was  no  such  mis- 
description as  affected  the  validity  of  the  bill  of 
sale.  Morewood  v.  South  Yorkshire  BaUway 
and  River  Dun  Company,  3  H.  &  N.  798 ;  28 
L.  J.,  Ex.  114. 

In  an  affidavit  filed  with  a  bill  of  sale  under 
the  BiUs  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31), 
s.  10,  sub-s.  2,  R.,  the  grantor  of  the  bill  of  sale, 
was  described  as  "  carrying  on  the  business  of  a 
wine  and  spirit  merchant,  and  dealer  in  provi- 
sions and  general  goods,  at  4a,  Dean-street, 
Liverpool,  under  the  style  of  the  London  and 
Westminster  Supply  Association."  At  the  time 
the  bill  of  sale  was  granted,  R.,  who  formerly 
owned  the  business,  was  the  manager,  and  re- 
ceived a  salary : — Held,  a  misdescription.  Cooper 
V.  Davis,  48  L.  T.  831  ;  31  W.  R.  721. 

A  biU  of  sale  and  the  affidavit  filed  on  its  re- 
gistration described  the  grantors  (who  were 
father  and  son)  by  their  true  addresses,  and  added 
that  they  were  mantle  manufacturers  carrying 
on  business  together  under  a  specified  firm.  They 
had  in  fact  formerly  carried  on  the  business  of 
mantle  manufacturers  in  partnership,  but,  at  the 
time  when  the  bill  of  sale  was  executed,  the  part- 
nership had  been  dissolved,  and  the  business  was 
being  carried  on  by  the  father  alone,  the  son 
being  in  his  employment  as  a  clerk.  The  pro- 
perty comprised  in  the  deed  in  fact  belonged  to 
the  father  alone,  though  both  father  and  son 
joined  in  the  assignment.  The  father  alone  filed 
a  liquidation  petition : — Held,  that  there  was  no 
misdescription  of  the  grantors  such  as  to  affect 
the  validity  of  the  registration  ;  (1)  because  the 
son  not  being  a  bankrupt,  any  misdescription  of 
him  was  immaterial ;  (2)  because,  as  to  the 
father,  the  statement  that  he  was  carrying  on 
business  with  the  son  was  mere  surplusage,  and 
was  not  misleading.  PoppleweU,  Ex  parte. 
Storey,  In  re,  21  Ch.  D.  73  ;  62  L.  J.,  Ch.  39  ; 
47  L.  T.  274  ;  31  W.  R.  36— C.  A. 

In  the  affidavit  filed  with  a  bill  of  sale,  the 
deponent  swore  to  the  description  of  the  grantor's 
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residence  and  occnpation  "to  the  best  of  his 
belief  :  " — Held,  that  the  use  of  these  words  did 
not  affect  the  description,  which  was  sufficient 
if  its  truth  in  fact  was  not  impeached.  Roe  v. 
Bradshatc,  1  L.  R.,  Kx.  106  ;  35  L.  J.,  Ex.  71  ; 
12  Jut.,  N.  S.  29 ;  14  W.  R.  284 ;  4  H.  &  C. 
178. 

When  a  Company.] — The  name  of  a  company 
j?iving  a  bill  of  sale  as  "  The  Glucose  Sugar  and 
Colouring  Company,"  is  a  sufficient  description 
of  its  trade  or  occupation  to  satisfy  the  statute. 
Shears  v.  JacohM,  1  L.  R.,  C.  P.  513  ;  36  L.  J., 
C.  P.  241  ;  12  Jur.,  N.  S.  785;  14  L.  T.  286; 
14  W.  R.  609 ;  1  H.  &  R.  492. 

If  a  company  gives  a  bill  of  sale,  it  is  un- 
necessary to  mention  in  the  affidavit  filed  pur- 
suant to  thestatute  its  residence  and  occupation, 
and  it  is  not  requisite  that  the  directors,  who 
execute  it  as  directom,  and  not  as  attesting 
witnesses,  should  add  descriptions  of  their  resi- 
dences and  occupations.    lb, 

A  bill  of  sale  was  executed  under  the  common 
seal  of  a  trading  company.  Opposite  the  seal 
wepe  the  names  of  two  of  the  directors,  who 
purported  to  sign  as  directors.  The  secretary, 
who  was  called  as  a  witness,  stated  that  "  it  was 
usual  to  affix  the  seal  in  the  presence  of  the 
board,  and  for  two  directors  to  attest  it  : " — 
Held,  that  the  directors  so  signing  were  not 
attesting  witnesses  within  the  meaning  of  the 
statute.    lb. 

When  a  Corporation.  ]^To  a  bill  of  sale  given 
by  a  corporation  there  was  affixed  the  seal  of  the 
company,  with  the  following  written  opposite  to 
the  seal : — "  Seal  of  company  affixed  at  a  board 
meeting  this  23rd  day  of  June,  1865,  in  the  pre- 
sence of  R.  0.,  chairman  ;  R.  C.,  director. 
Countersigned,  C.  D.,  Sec.  pro  temp."  There 
was  a  resolution  ol  the  directors,  that  the  seal 
should  be  "  affixed  to  documents  only  in  the 
presence  of  two  directors,  and  such  affixing 
should  be  attested  by  their  respective  signa- 
tures:" — Held,  that  R.  0.  and  R,  C.  signed  not 
as  attesting  witnesses,  but  only  as  part  of  the 
execution  of  the  bill  of  sale  by  the  company,  and 
that,  therefore,  their  residence  and  occupation 
were  not  required  to  be  stated  in  the  affidavit  for 
registering  the  bill  of  sale.  Deffell  v.  White,  2 
L.  R.,  C.  P.  144  ;  36  L.  J.,  C.  P.  25  ;  12  Jur.,  N.  S. 
902;  16L.  T.  211  ;  16  W.  R.  68. 


"A.  B.  the  yonnger."]— There  is  nothing 


in  the  17  &  18  Vict.  c.  36,  which  requires  a  son 
bearing  the  same  name  as  his  father,  and  being 
the  grantor  of  a  bill  of  sale,  to  describe  himsefi 
as  "A.  B.  the  younger"  in  the  bill  of  sale  and 
affidavit.    Foulger  v.  Taylor,  1  L.  T.  57. 

When  *' Gentleman"  inAcient.]— In  a  regis- 
tered bill  of  sale,  T.  was  described  as  a  gentle- 
man. He  had  been  clerk  to  a  firm  of  attorneys 
which  was  dissolved,  but  at  the  time  of  giving 
the  bill  of  sale,  he  was  employed  in  making  up 
the  accounts,  and  sending  out  the  bills  of  the 
firm  : — Held,  a  misdescription,  which  vitiated 
the  bill  of  sale.  Bealen  v.  Tennant,  29  L.  J., 
Q.  B.  188  ;  6  Jur.,  N.  S.  628  ;  1  L.  T.  295. 

A  medical  student,  who  has  only  temporarily 
acted  as  a  surgeon ^s  assistant,  may  be  described 
as  a  gentleman.  Sutton  v.  Bath,  3  H.  &  N.  382 ; 
1  F.  &  F.  162 ;  27  L.  J.,  Ex.  388. 

Wher^  the  occupation  of  a  party  to  a  bill  of 


sale  is  not  stated,  the  onus  of  proving  that  such 
party  has  an  occupation  lies  on  him  who  im- 
peaches the  validity  of  the  bill  of  sale.    lb. 

A  grantor  of  a  bill  of  sale  at  the  time  of  the 
execution  thereof  was  living  apparently  with- 
out occupation,  but  was  in  fnct  in  the  employ 
of  a  mercantile  firm  as  a  buyer  of  silk.  He  was 
described  in  the  affidavit  filed  therewith  as  a 
gentleman  : — Held,  a  misdescription,  and  that 
the  bill  of  sale  was  therefore  invalid.  Adam*  v. 
Graham,  33  L.  J.,  Q.  B,  71 ;  10  Jur.,  N.  S.  356 ; 
9  L.  T.  606  ;  12  W.  R.  282. 

An  uncertificated  bankrupt^  following  no  occu- 
pation at  the  time  of  granting  a  bill  of  sale,  may 
properly  be  describ^  in  the  affidavit  as  a 
gentleman,  although  at  the  time  of  filing  the 
affidavit  he  carries  on  the  business  of  a  commis- 
sion agent.  London  and  Wtstmiuster  Loan 
Company  v.  Chase  or  Chace,  12  C.  B.,  N.  S.  73U; 
31  L.  J.,  C.  P.  314 ;  9  Jur.,  N.  S.  412 ;  6  L.  T. 
781  ;  10  W.  R.  698. 

One  who,  up  to  and  at  the  time  of  the  execu- 
tion of  a  bill  of  sale,  has  never  been  actually 
engaged  in  any  trade  or  occupation,  is  properly 
described  therein  (or  in  the  affidavit  fil^  there- 
with) as  a  gentleman.  Gray  v.  Jonet,  14  C.  B., 
N.  S.  743. 

Xifdeseription  of  Bosidenoe.l  —  A  farmer, 
whose  real  name  was  Joseph  Wood,  but  who 
had  assumed  the  name  of  Joseph  Albert  Wood, 
and  had  (become  known  to  his  creditors  by  that 
name,  executed  a  bill  of  sale  in  which  he  was 
described  as  **  Joseph  Wood,  of  Lache  Hall 
Farm,  in  the  county  of  Chester,  farmer."  The 
same  name  and  description  were  given  in  the 
affidavit  filed  on  the  registration  of  the  bill  vi 
sale.  Lache  Hall  Farm  was  situate  a  short 
distance  outside  Chester,  but  was  really  within 
the  county  of  the  city  of  Chester,  not  in  the 
county  of  Chester.  It  did  not  appear  that 
there  was  any  other  farm  of  the  same  name  in 
the  county  of  Chester: — Held,  by  the  chief 
judge  and  by  the  Court  of  Appeal,  that  the 
registration  was  valid.  JPIfattie,  Ex  parie^ 
Wood,  In  re,  10  Ch.  D.  398  ;  48  L.  J.,  Bk.  26  ; 
39  L.  T.  373  ;  27  W.  R.  327— C.  A. 

The  grantor  of  a  bill  of  sale  was  therein  cor- 
rectly described  as  of  "  No.  37,  Malpas  Road, 
Dcptford,  in  the  county  of  Kent,"  and  the  at- 
testing witness  to  such  bill  of  sale  was  therein 
also  correctly  stated  to  be  of  "  2,  South  Temce, 
Hatcham  Park  Road,  New  Cross."  In  the  affi- 
davit, however,  which  was  filed  with  a  copy  of 
the  bill  of  sale,  the  residence  of  the  grantor  was 
described  as  "  No.  73,  Malpas  Road,  fieptfonl,  in 
the  county  of  Kent,*'  and  the  residence  ci  the 
attesting  witness  was  described  as  "  3,  South 
Terrace,  Hatcham  Park  Road,  New  Cross  :" — 
Held,  that  there  was  not  a  true  description  of  re- 
sidence of  the  grantor,  and  attesting  witness 
thereto,  filed  as  required  by  the  Bills  of  Sale  Act, 
1854.  Murray  v.  Mackenzie,  10  L.  R.,  C.  P.,  625  ; 
44  L.  J.,  C.  P.  313  ;  32  L.  T.  777  ;  23  W,  R.  695. 

In  a  bill  of  sale  and  affidavit  filed,  the  granton, 
G.  and  H.,  were  described  as  residing  at  New- 
street,  Blackfriars,  in  the  county  of  Middlefesu 
and  as  printers  and  co-partneis.  G^  residing  at 
Wellington  Place,  Stoke  Newington,  in  the 
county  of  Middlesex,  and  H.,  residing  at  Pk]»- 
grave  Place,  Temple  Bar,  in  the  county  of 
Middlesex,  carried  on  their  business  of  printers 
at  New  Street,  Blackfriars,  in  the  city  of  Lon- 
don : — Held,  that  the  description  of  residence 


1873 


BILLS    OF    SALE. 


1874 


contained  in  the  bill  of  sale  and  affidavit  was 
sufficient,  inasmuch  as  creditors  could  not  be 
misled  by  it.  Hevoer  v.  6Va?,  30  L.  J.,  Q.  B. 
73  ;  6  Jur.,  N.  S.  1339  ;  3  L.  T.  508  ;  9  W.  R. 
143. 

Change  of  Ocenpstion  between  Execution  and 
Begistration.] — The  description  of  the  residence 
and  occupation  of  a  person  making  or  giving  a 
bill  of  sale,  to  be  contained  in  the  affidavit  filed 
with  the  bill  of  sale,  must  be  that  which  fits  the 
party  at  the  time  of  giving  the  security,  and  not 
at  the  time  of  filing  it.  London  and  West- 
minster  Loan  Company  v.  Chase  or  Chace,  12  C. 
B.,  N.  S.  730  ;  31  L.  J.,  C.  P.  314  ;  9  Jur.,  N.  S. 
412  ;  6  L.  T.  781  ;  10  W.  R.  698. 

Change  of  Eeeidence  between  Execution  and 
Begistration.] — The  ^^description  of  the  resi< 
dencc"  of  the  maker  of  a  bill  of  sale,  required 
by  the  Bills  of  Sale  Act,  1854,  s.  1,  to  be  stated 
in  the  affidavit  fileil  therewith,  must  be  his 
residence  at  the  time  of  swearing  the  affidavit 
and  not  of  executing  the  bill  of  sale.  Button  v. 
0\yeill,  4  C.  P.  D.  354  ;  48  L.  J.,  C.  P.  368  ;  40 
L.  T.  799  ;  27  W.  R.  592— C.  A. 

By  Beference  to  Bill  of  Sale.] — The  descrip- 
tion of  the  residence  of  the  grantor  of  a  bill  of 
sale,  required  to  be  stated  in  the  affidavit  for 
registration,  will  not  be  held  incorrect  so  as  to 
invalidate  the  registration  upon  the  ground  that 
the  grantor  was  therein  described  in  the  same 
manner  as  in  the  bill  of  sale,  notwithstanding 
that  at  the  time  of  the  filing  of  such  affidavit,  the 
person  making  it  was  aware  that  the  grantor 
had  in  facL  absconded.  Xahen,  Ejcjmrte,  Haver, 
In  re,  21  Ch.  D.  871  ;  51  L.  J.,  Ch.  904 ;  46 
L.  T.  856  ;  30  W.  R.  954. 

In  an  affidavit  filed  with  a  copy  of  a  bill  of 
sale,  the  deponent  stated  **  that  the  paper  writing 
annexed  is  a  true  copy  of  a  bill  of  sale  made  by 
Isaac  Anthony,"  and  **  that  Isaac  Anthony  re- 
sides at  Dynevor  Lodge,  and  is  an  auctioneer." 
By  the  copy  of  the  bill  of  sale  annexed  to  the 
affidavit,  Isaac  Anthony  was  described  as  *'  of 
Dynevor  Lodge,  in  the  parish  of  Llanarthney,  in 
the  county  of  Carmarthen,  auctioneer,"  which 
was  the  true  residence  : — Held,  that  the  descrip- 
tion in  the  affidavit  of  the  residence  of  the  per- 
son making  the  bill  of  sale  was  not  sufficient, 
bat  that  the  copy  of  the  bill  of  sale  in  which  the 
situation  of  the  residence  was  stated  with  parti- 
cularity enough  to  guide  any  inquiry  as  to  the 
identity  of  the  individual,  might  be  referred  to, 
in  order  to  explain  and  supplement  the  descrip- 
tion given  by  the  affidavit ;  and  that,  therefore, 
the  provisions  of  the  17  &  18  Vict.  c.  36,  s.  1, 
were  satisfied.  Jones  v.  Harris,  7  L.  R.,  Q.  B. 
157  ;  41  L.  J.,  Q.  B.  6  ;  25  L.  T.  702  ;  20  W.  R. 
143. 

A  bill  of  sale  described  the  grantor  as  "  I.  B., 
of  No.  9,  George  Street,  Minories,  in  the  City  of 
London,  hotel  keeper."  The  affidavit  annexed 
to  the  bill  of  sale  described  him  as  "  the  said 
I.  B.,  of  No.  9,  George  Street,  Minories,  in  the 
said  City  of  London,  in  the  said  bill  of  sale 
mentioned  :" — Held,  that  there  was  no  sufficient 
description  of  the  occupation  of  the*  grantor  of 
the  bill  of  sale.  Pickard  v.  Bretz,  5  H.  &  N.  9  ; 
29  L.  J.,  Ex.  18;  6  Jur.,  N.  8.  1134;  1  L.  T. 
45. 

An  affidavit  filed  with  a  bill  of  sfde,  and  stating 
it  to  have  been  made  between  the  parties  resid- 


ing at  the  places,  and  of  the  occupations  therein 
mentioned,  is  sufficient.  Foulger  or  Foulgar  v, 
Taylor,  5  H.  &  N.  202  ;  29  L.  J.,  Ex.  154  ;  1  L. 
T.  57. 

Widow.] — The  "occupation"  of  the  person 
making  or  giving  a  bill  of  sale,  within  17  &  18 
Vict.  c.  36,  s.  1,  means  the  ordinary  business  or 
calling  in  life  of  such  person,  by  reference  to 
which  he  may  be  identified.  Ltu'kin  v. 
Uamlyn,  21  L.  T.  366  ;  18  W.  R.  43. 

Therefore,  a  woman  who,  at  the  time  of  giVing 
a  bill  of  sale,  carried  on  a  farm,  which  belonged 
to  her  deceased  husband,  merely  as  his  executrix 
and  not  with  a  view  to  taking  permanently  to  it, 
and  has  no  other  occupation,  need  not  be  de- 
scribed as  a  farmer  in  the  affidavit;  but  is  suffi- 
ciently described  as  a  widow.   Tb. 

B.  W.  was  described  in  a  bill  of  sale  as  of 
"W.  S.  Street,  N.  S.,  in  the  county  of  N.,  a 
widow,  about  to  remove  to  E.  U.  Hotel,  N.  S., 
aforesaid."  She  had  carried  on  the  business  of 
a  licensed  victualler  for  several  years  until 
about  a  month  previously,  when  she  removed 
to  the  above  address,  which  was  a  private 
house:— Held,  that  the  description  of  widow 
was  sufficient  and  not  likely  to  mislead,  and 
that  the  latter  part  of  the  description  was  un- 
necessary, as  shewing  an  intention  only  to  take 
the  hotel  which  might  not  be  carried  into 
effect.  Wolfe  or  Chapman,  Ex  parte,  Davey, 
In  re,  44  L.  T.  321.  Affirmed,  45  L.  T.  268— 
C.  A. 


Lesiee  of  Theatre.]— The  lessee  and  manager 
of  a  theatre,  who  occasionally  acted  there  him- 
self though  not  under  any  acting  engagement, 
was  described  in  a  bill  of  sale,  and  in  the  affi- 
davit filed  at  the  registry,  by  his  full  names, 
his  private  dwelling-house,  and  as  "esquire": 
— Held,  that  his  occupation  was  not  described 
so  as  to  satisfy  the  statute.  Ilomann,  Ex  parte, 
Vining,  In  re,  10  L.  R.,  Ex.  63  ;  39  L.  J.,  Bk.  4  ; 
22  L.  T.  179  ;  18  W.  R.  450. 

Ooyemment  Clerk.] — In  an  affidavit  of  the 
execution  of  a  bill  of  sale  the  maker  was  de- 
scribed as  "government  clerk ;"  he  was  a  clerk 
in  the  Admiralty : — Held,  that  the  description 
was  sufficient.  Grant  v.  Shatv,  7  L.  R.,  Q.  B. 
700  ;  41  L.  J.,  Q.  B.  305  ;  27  L.  T.  602. 

Circus  Proprietor.] — The  proprietor  of  a  tra- 
velling circus,  ^hich  was  then  at  Southampton, 
granted  a  bill  of  sale  upon  his  circus  property, 
in  which  he  was  described  as  "  T.  B.,  of  No.  9, 
Ponton  Terrace,  Nine  Elms,  in  the  county  of 
Surrey,  but  now  carrying  on  business  at  Bar 
Street,  in  the  town  and  county  of  the  town  of 
Southampton,  and  lodging  at  No.  3,  Weymouth 
Terrace,  in  the  said  town  of  Southampton,  circus 
proprietor."  And  in  the  affidavit  it  was  stated 
that  "T.  B.  at  present  resides  at  3,  Weymouth 
Terrace,  and  carries  on  business  at  Bar  Street, 
in  the  town  of  Southampton,  and  has  a  permanent 
residence  at  3,  Ponton  Terrace,  Nine  Elms,  in 
the  county  of  Surrey."  He  had  not  resided  at 
Ponton  Terrace  for  six  years,  but  was  the  owner 
of  the  house,  and  lent  it  to  his  brother-in-law  : — 
Held,  that  it  was  a  sufficient  and  proper  descrip- 
tion. Cooper  V.  Ihherson ;  Cooper  v.  Warnlow, 
44  L.  T.  309  ;  29  W.  R.  566. 

Shipbroker.] — Describing   a   shipbroker  as  a 
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broker  is  sufficient.      Gugcn  v.  tSamnsoti.  4  F. 
&  F.  974. 

"  Until  lately,  *«."]— The  affidavit  filed  with 
a  registered  bill  of  sale  stated  that  the  grantor 
"  waa  until  lately  "  a  conunercial  traveller.  It 
appeared  that  the  frrantor  was  a  commercial 
traveller  at  the  date  of  the  execution  of  the  bill 
of  sale  :— Held,  that  the  description  of  his 
occupation  was  insufficient  to  satisfj  the  pro- 
visions of  17  &  18  Vict.  c.  36,  s.  1.  Caifth 
V.  DawnUm.  5  C.  P.  D.  66  ;  49  L.  J.,  C.  P.  6  ;  41 
L.  T.  528  ;  28  W.  R.  257. 

AeeoontantJ— The  prrantor  of  a  bill  of  sale 
was  described  in  the  affidavit  filed  under  the 
Bills  of  Sale' Act  as  an  "  accountant.'  He  was, 
in  fact,  a  clerk  in  the  accountant's  department 
at  the  Euston  Square  station  of  the  London  and 
North  Western  Railway  Ck)mpany,  but  in  his 
leisure  time  was  occasionally  employed  to  balance 
tradesmen's  books  :-t-Held,  an  insufficient  de- 
scription. Larchin  v.  North  Wentem  Deptmt 
Bank,  10  L.  R.,  Ex.  64 ;  44  L.  J.,  Ex.  71  ;  33 
L.  T.  124  ;  23  W.  R.  326— Ex.  Ch. 

Yariation  in  Chrittlan.name.]— A  variation 
between  one  of  the  Christian-names  of  the  grantor 
of  a  bill  of  sale  in  the  bill  itself  and  in  the  ac- 
companying affidavit,  which  cannot  mislead,  is 
immaterial.     (Whrtt  v.  Rowe,  25  W.  R.  59. 

Part  of  Oeenpation  only  Sat  out.]— W.  carried 
on  business  as  a  foreman  tailor's  cutter,  and  his 
wife  kept  a  school  and  took  in  boarders  at  the 
house  in  which  she  and  her  husband  lived.  He 
borrowed  60/.  upon  the  furniture  in  the  house, 
to  secure  which  he  executed  a  bill  of  sale  wherein 
he  was  described  as  a  foreman  tailor's  cutter,  no 
mention  being  made  of  the  school : — Held,  that 
the  description  was  sufficient,  and  the  registration 
valid.  National  Deposit  Bank,  Ex  parte,  WillU, 
In  re,  26  W.  R.  624— C.  A.  Reversing  38  L.  T. 
264 ;  26  W.  R.  375. 

A  statement  in  the  affidavit  that  the  grantor 
resides  at  18.  Kt.  Andrew's  Place,  Bradford,  in 
the  county  of  York,  and  is  a  stone  merchant  and 
quarry  owner  : — Held,  to  be  sufficient,  although 
he  carried  on  business  as  lessee  of  stone  quarries 
at  two  other  places.  KniglUley,  Ex  parte, 
Monhon,  In  re,  61  L.  J.,  Ch.  823  ;  46  L.  T.  776  ; 
30  W.  R.  844. 

iv.  Bescriptitm  of  Grantee, 

Cleriosl  Error.] — In  a  bill  of  sale  given  to 
Gardnor,  such  name  was  correctly  spelt ;  but  in 
the  copy  which  was  filed  it  was  erroneously  spelt 
as  Gardner  : — Held,  that  the  error  being  merely 
clerical,  and  not  calculated  to  mislead,  it  was 
immaterial,  and  did  not  vitiate  the  bill  of  sale. 
Gardnor  v.  Shaw,  24  L.  T.  319;  19  W.  R. 
753. 


Setidonoe  of— Affidavit  on  Bo-rogiatration.] — 

Under  s.  11  of  the  Bills  of  Sale  Act,  1878,  when 
a  bill  of  sale  is  re-registered  the  i^davit  must 
set  forth  the  names  and  addresses  of  the  parties 
as  in  the  bill  of  sale  stated,  though  such  descrip- 
tion may  be  erroneous.  In  a  bill  of  sale  the 
grantee  was  described  as  "  of  London  Road, 
Boldock,  in  the  county  of  Hereford,"  her  real 
address  being  London  Road,  Baldock,  in  the 
county  of  Hertford.     Upon  re-registration   the 


affidavit  gave  her  right  address  and  not  that 
given  in  the  bill  of  sale : — Held,  that  the  affidavit 
did  not  comply  with  the  directions  of  the  act, 
and  that  the  bill  of  sale  was  void  accordingly. 
Webster,  Ex  parte,  Morris,  In  re,  22  Ch.  D.  136; 
52  L.  J.,  Ch.  375  ;  48  L.  T.  295  ;  31  W.  R.  Ill— 
C.  A. 

To  **  B."  and  **  C."  eairyiag  on  Buriseaa  ai  a 
Company.]— A.  made  a  bill  of  sale  to  B.  and 
C,  and  described  them  as  '*  The  City  Investment 
and  Advance  Company : — Held,  that  the  con- 
veyance of  the  goods  to  "  The  City  Investment 
and  Advance  Company  "  enured  as  a  conve3ranoe 
to  B.  and  C.  so  soon  as  it  was  ascertained  that 
they  were  the  persons  who  carried  on  basinets 
under  that  name.  Maughan  v.  Sharpe,  1 7  C.  B., 
N.  S.  443  ;  34  L.  J.,  C.  P.  19  ;  10  Jur.,  N.  S.  989 : 
10  L.  T.  870  ;  12  W.  R.  1057. 

b.  Statement  of  Oonaideration. 

What  Kocotsary  and  Snffieient] — Sect.  8  of 
the  Bills  of  Sale  Act,  1878,  requires  that  the 
consideration  for  a  bill  of  sale  should  be  truly 
stated  in  it,  as  it  would  properly  have  been 
stated  independently  of  the  act  Bnt  it  does 
not  require  that  a  collateral  agreement  between 
the  grantor  and  grantee  as  to  the  application  of 
the  consideration  should  be  set  forth.  Carter, 
Ex  parte  (12  Ch.  D.  908),  questioned.  Nati4mal 
Mercantile  Bank,  Ex  parte,  Haynes,  In  re,  15 
Ch.  D.  42 ;  49  L.  J.,  Bk.  62 ;  43  L.  T.  aS ;  28 
W.  R.  848 ;  44  J.  P.  780— C.  A.  Reversing  42 
L.  T.  64 ;  28  W.  R.  399. 

The  consideration  for  a  bill  of  sale  was  stated 
to  be  "the  sum  of  182/.  3«.  now  paid  by  the 
grantee  to  the  grantor.'*  That  sum  was,  at  the 
request  and  with  the  assent  of  the  grantor,  in 
fact  paid  thus,— 8/.  3«.  3^.  and  1032. 17«.  bd.  to 
discharge  two  executions  against  ihe  grantor's 
goods — 2ol.  Os.  9d.  to  a  solicitor  (who  attested 
the  execution  of  the  bill  of  sale)  for  money  lent 
and  for  costs  due  to  him  from  the  grantor, — uid 
the  balance  46/.  Is.  7d.,  in  cash  to  the  grantor  : — 
Held,  in  the  absence  of  any  suggestion  of  fraud, 
a  sufficient  setting  forth  of  the  consideratian 
within  41  &  42  Vict,  c  31.  &  S.  Ifamiyn 
V.  Betteley,  5  C.  P.  D.  327  ;  49  L.  J.,  C.  P.  465  ; 
42  L.  T.  373  ;  28  W.  R.  956  ;  44  J.  P.  411. 

In  a  bill  of  sale,  dated  the  24th  October,  1879, 
the  consideration  was  stated  to  be  5602.  that  day 
paid  by  the  mortgagee  to  the  mortgagor,  whereas 
in  fact  only  5002.  were  paid  by  the  mor^^agee  to 
the  mortgagor.  Of  the  remaining  602.,  2^  were 
paid  to  an  auctioneer  for  valuation  of  -the 
debtor's  effects,  and  402.  were  retained  by  the 
mortgagee  in  respect  of  the  costs  of  the  bill  of 
sale  and  other  professional  charges : — Held,  that 
the  consideration  was  truly  set  forth  within 
the  meaning  of  the  8th  section  of  the  Bills  of 
Sale  Act,  1878,  and  that  the  bill  of  sale  was 
therefore  good,  as  against  the  trustee  in  liquida- 
tion. Challinor,  Em  parte,  lUtgers^  In  re,  16 
Ch.  D.  260 ;  44  L.  T.  122 ;  29  W.  R.  20S— 
C.A. 

The  '*  consideration"  mentioned  by  a.  8  is  that 
which  the  grantor  receives  for  giving  the  hill  of 
sale,  not  necessarily  the  amount  secured  by  it. 
lb. 

A  bill  of  sale,  dated  the  10th  of  Jannair, 
1879,  recited  that  in  the  month  of  June  pre- 
ceding, the  mortgagor  applied  to  the  mort- 
gagee for   a  loao   of  3402.,  which  the  moit- 
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gagee  consented  to  make  on  the  mortgagor 
agreeing  to  execute  a  bill  of  sale,  when  called 
upon  to  do  'so,  of  certain  chattels ;  and  that 
in  the  month  of  July  following,  the  mort- 
gagor applied  for  a  farther  loan  of  602.,  which 
the  mortgagee  agreed  to  make,  on  the  con- 
dition that  the  advance  should  be  secured  in 
like  manner.  The  facts  were,  that  a  sum  of 
73/.  on  the  3rd  of  March,  1878,  another  sum  of 
60/.  on  the  6th  or  7th  of  April,  1878,  and  a  third 
sum  of  107/.  on  the  26th  or  27th  of  April,  1878, 
were  severally  advanced  by  the  mortgagee  to  a 
partnership  lirm,  consisting  of  the  mortgagor 
and  another  person.  On  the  8th  of  June,  1878, 
the  partnership  was  dissolved,  the  mortgagor, 
taking  over  the  assets,  and  undertaking  in  an 
informal  way  to  indemnify  his  late  co-partner 
against  the  debts  of  the  partnership,  of  which 
the  above  240/.  remained  one.  On  the  14th  of 
June,  1878,  the  mortgagee  advanced  100/.,  and 
on  the  16th  of  July  he  advanced  the  remaining 
60/.  to  the  mortgagor  alone: — Held,  that  the 
consideration  for  which  the  bill  of  sale  was  given 
was  not  "set  forth  "  therein  sufficiently  to  satisfy 
the  requirement  of  the  Bills  of  Sale  Act,  1878 ; 
and  that  the  bill  of  sale  was  void.  Carter,  Ex 
parte,  Threappeltm,  In  re,  12  Oh.  D.  908  ;  41 
L.  T.  37  ;  27  W.  R.  943. 

Small  Inacenraey.  does  not  Ayoid.] — A  small 
inaccuracy  in  the  statement  of  consideration  is 
not  sufficient  to  avoid  a  bill  of  sale.  Winter,  Ex 
parte,  Fothergill,  In  re,  44  L.  T.  323  ;  29  W.  R. 
575— C.  A. 

A  Promise  to  give  Bill  of  Sale.] — A  sum  of 
money  advanced  upon  the  faith  of  a  promise 
that  a  bill  of  sale  should  be  given,  will  be  treated 
as  an  advance  made  on  the  execution  of  the  bill 
of  sale.  But  the  promise  must  be  a  bon&  fide 
binding  one,  and  the  postponement  of  the  execu- 
tion of  the  bill  of  sale  must  also  be  bon&  fide, 
and  not  with  any  view  to  protect  the  credit  of 
the  borrower  or  other  collateral  object.  FUher, 
JSx  parte,  Aih,  In  re,  7  L.  R.,  Ch.  636  ;  41  L.  J., 
Bk,  62  ;  26  L.  T.  931  ;  20  W.  R.  849. 

On  Easy  Termi.] — A  money-lender  advertised 
loans  on  easy  tciins.  A  clergyman,  sixty-nine 
years  of  age,  and  in  needy  circumstances,  seeing 
the  advertisement,  borrowed  100/.  of  him,  for 
which  he  took  a  bill  of  sale  of  the  borrowers 
furniture,  and  this  bill  of  sale  contained  provi- 
sions in  case  of  non-payment  on  specified  days, 
which,  if  carried  out,  would  bring  the  interest 
i;p  to  39  per  cent,  per  annum  : — Held,  that  the 
terms  were  not  easy  and  did  not  comply  with 
the  advertisement.  Ilelsham.  v.  Banu'tt,  21  W.  R. 
309. 

Xnowingly  MiMtated.] — An  insertion  in  a  bill 
of  sale  knowingly  of  a  wrong  sum  does  not 
necessarily  inyaJidate  the  security  as  against 
creditors,  if  done  without  fraud,  and  with  the 
intention  of  making  the  security  available  only 
to  the  extent  of  the  sum  actually  due.  Biddulpk 
V.  Goold,  11  W.  R.  882. 

Forged  Bill  of  Ezehange.] — M.  being  already 
indebed  to  B.,  wrote  tellings  him  he  had  forged 
his  signature  to  a  bill  of  exchange  for  100/.,  and 
entreating  B.  to  take  up  the  bill  to  save  him 
from  prosecution  and  ruin,  and  offering,  if  B.  | 


would  do  so,  to  give  a  bill  of  sale  of  all  his 
property  to  secure  the  amount  of  the  existing 
debt  and  the  further  advance.  B.  advanced  the 
money  and  took  the  bill  of  sale.  Shortly  after- 
wards he  took  possession  under  it  and  sold  the 
goods,  and  subsequently  M.  was  adjudicated 
bankrupt,  the  execution  of  the  assignment  being 
the  alleged  act  of  bankruptcy.  On  an  application 
by  the  trustee  to  recover  the  proceeds  of  the  sale: 
— Held,  that  assuming  the  transaction  between 
B.  and  M.  was  illegal,  yet  as  B.  had  obtained 
]X)8se88ion  of  the  property,  M.,  being  in  pari 
delicto,  could  not,  if  he  had  remained  solvent, 
have  recovered  it  back,  and  that,  there  having 
been  no  offence  against  the  bankruptcy  laws,  the 
trustee  in  bankruptcy  stood  in  no  better  position. 
B%Ut,  E«  parte,  Sfaplebaclt,  In  re,  4  Ch.  D.  160; 
46  L.  J.,  Bk.  14 ;  35  L.  T.  503 ;  26  W.  R.  103 ;  13 
Cox,  C.  C.  374— C.  A. 

Semblc,  that  the  transaction  did  not  amount 
to  compounding  a  felony,  or  to  misprision  of 
felony.    lb, 

Deduotion  for  Commission  on  Loan  and  Costs 
of  preparixig  Bill  of  Sale.] — ^At  the  execution  of 
a  bill  of  sale  expressed  to  be  "  in  consideration 
of  700/.  now  in  hand  paid,"  and  which  the 
grantor  covenanted  to  repay  with  interest  there- 
on at  the  rate  of  12/.  lOjr.  per  cent,  per  annum, 
the  gnrantee,  having  previously  paid  271/.  for  the 
grantor,  handed  to  her  his  cheque  for  429/., 
which  was  immediately  cashed,  and  the  proceeds 
were  thus  applied  :  350/.  was  paid  by  her  direc- 
tions to  a  creditor,  21/.  5s.  6d.  was  paid  to  a 
solicitor  as  costs  for  preparing  the  bul  of  sale, 
71.  lOs.  was  paid  to  or  retained  by  the  grantee 
for  commission  on  the  loan  and  expenses  in  con- 
nexion therewith  in  pursuance  of  a  previous 
arrangement  to  that  effect  between  the  grantor 
and  grantee,  and  the  grantor  further  gave  to  the 
grantee  her  promissory  note  for  10/.  also  in 
respect  of  commission  on  the  loan  and  expenses 
connected  therewith.  The  balance,  50/.  4/r.  6^., 
was  paid  to  her: — Held,  that  the  consideration 
was  not  truly  stated,  and  the  bill  of  sale  was 
void  as  against  an  execution  creditor  of  the 
grantor.  Hamilton  v.  Chaine,  7  Q.  B.  D.  319 ; 
60  L.  J.,  Q.  B.  456  ;  44  L.  T.  764  ;  29  W.  R.  676 
— C.  A.  Affirming  7  Q.  B.  D.  1  ;  44  L.  T.  555  ; 
29  W.  R.  488. 


Bate  of  Interest.] — A  bill  of  sale  was 


given  by  way  of  security  for  the  jiayment  of 
100/.,  being  the  amount  advanced,  and  the  sum 
of  76/.,  being  the  interest  agreed  to  be  paid  for 
the  advance  ;  and  the  mortgagors  agreed  to  pay 
to  the  mortgagee  the  principal  sum,  together 
with  the  agreed  interest  thereon,  by  sixteen 
equal  consecutive  quarterly  instalments  of  11/. 
each.  The  bill  of  sale  authorized  the  mortgagees, 
in  events  within  the  Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882,  to  enter  into  the  mort- 
gagor's premises,  and  take  possession  and  sell 
the  chattels  comprised  in  the  security,  and  out 
of  the  proceeds  pay  themselves  the  principal  and 
interest  secured,  or  so  much  as  should  l^e  unpaid, 
with  costs.  The  mortgagees  having  entered  and 
taken  possession : — Hel^  upon  motion  for  an 
injunction  by  the  mortgagors  against  the  mort- 
gagees, that  for  the  purpose  of  the  motion  the 
bill  of  sale  must  be  held  to  be  valid  within  the 
Bills  of  Sale  Act  (1878)  Amendment  Act,  1882, 
s.  9,  and  that  it  was  not  necessary  to  state 
specifically  in  the  bill  of  sale  the  actual  rate  of 
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interest  secured.     WiUou  v.  Kirktoood,  48  L.  T. 
821. 

Sum  paid  **  immadiataly  before  Exeention  of 
these  Presents "~Ho  Xoney  paid.]— A  mortgage 
of  a  leasehold  brewery  and  some  chattels  was  ' 
stated  to  be  made  in  consideration  of  2,000/.  paid  ' 
by  the  grantee  to  the  grantor  "immediately 
before  the  execution  of  these  presents."  No 
money  was  in  fact  paid  by  the  grantee  to  the 
grantor,  but  the  2,0<H)/.  was  the  balance  due  by 
the  grantor  to  the  grantee  in  respect  of  the  pur- 
chase-money of  the  brewery,  which  had  been 
assigned  by  the  grantee  to  the  grantor,  in  con- 
sideration of  2,500/.  by  deed  executed  imme- 
diately before  the  mortgage.  Of  this  sum  only 
500/.  was  paid  by  the  grantor,  it  being  agreed 
that  the  balance  of  2,000/.  should  be  secur^  by 
the  mortgage  : — Held,  that  the  consideration  was 
truly  stated  in  the  mortgage  deed,  so  as  to  satisfy 
s.  8  of  the  Bills  of  vSale  Act,  1878.  Bolland,  Ex 
parte,  Roper,  In  re,  21  Ch.  D.  543  ;  62  L.  J.,  Ch. 
113  ;  47  L.  T.  488  ;  31  W.  R.  102— C.  A. 

Payment  at  or  before  Execution  of  Bill  of  Sale.] 

— A  bill  of  sale  of  chattels,  dated  the  23rd  March, 
was  expressed  to  be  made  **  in  consideration  of 
50/.  by  the  assignee  paid  to  the  assignor  at  or 
before  the  execution  hereof."  In  fact  only 
21/.  10«.  was  paid  to  the  assignor  on  the  execu- 
tion of  the  deed,  3/.  10*.  being  retained  by  the 
assignee  for  the  expenses  of  the  deed,  and  25/. 
being  also  retained  and  paid  by  him  on  the  30th 
March  to  the  landlonl  of  the  assignor's  house,  in 
which  the  chattels  comprised  in  the  deed  were, 
for  two  quarters'  rent,  for  the  quarters  ending 
respectively  the  25th  March  and  the  24th  June. 
The  rent  of  the  house  was  payable  quarterly,  but 
there  was  nothing  to  shew  that  it  was  payable  in 
advance.  The  3/.  10*.  and  the  25/.  were  retained 
upon  the  written  request  of  the  assignor,  dated 
the  day  of  the  execution  of  the  de(Ki.  On  the ' 
25th  April  the  assignor  filed  a  liquidation  peti- 
tion, and  the  trustee  in  the  liquidation  claimed 
the  goods,  on  the  ground  that  the  consideration 
for  the  deed  had  not  been  stated  in  it  in  com- 
pliance with  8.  8  of  the  Bills  of  Sale  Act,  1878  : 
— Held,  that  the  consideration  was  not  truly 
stated  in  the  dee<l,  and  that  it  was,  therefore, 
void  as  against  the  trustee — 1.  Because  the  25/ 
was  not  paid  to  the  assignor,  but  only  agreed  to 
be  paid  on  his  behalf  ;  2.  Because,  even  if  the 
25/.  were  taken  to  have  been  paid  to  the  assignor, 
it  was  not  paid  "  at  or  before  the  execution  "  of 
the  deed.  Katumal  Mercantile  Bank,  Ex  parte, 
(15  Ch.  D.  42),  and  Challiru^r,  Ex  parte  (16  Ch. 
D.  260),  explained.  Ilolph,  Ex  parte,  Spindler, 
In  re,  19  Ch,  D.  98  ;  51  L.  J.,  Ch.  88  ;  45  L.  T. 
482  ;  30  W.  R.  52  ;  46  J.  P.  181— C.  A. 

Dednotion  of  Expenses.]— If  the  amount  of  the 
expenses  incident  to  the  preparation  of  a  bill  of 
sale,  given  by  way  of  mortgage,  is  deducted  from 
the  sum  stated  in  it  as  the  consideration,  and  the 
balance  only  is  actually  paid  by  the  lender  to  the 
borrower,  the  consideration  is  not  truly  stated  so 
as  to  satisfy  s.  8  of  the  Bills  of  Sale  Act,  1878. 
National  Mercantile  Bank,  Ex  parte  (15  Ch.  D. 
42),  and  ChuUinor,  Ex  parte  (16  Ch.  D.  260), 
must  be  treated  as  binding  authorities  only  in  so 
far  as  they  decide  that,  if  part  of  the  sum  stated 
in  a  bill  of  sale  as  the  consideration  is,  by  the 
grantor's  direction,  given  at  the  time  of  the  execu- 
tion of  the  deed,  applied  in  satisfying  a  then- 


existing  debt  due  by  him,  the  money  so  applied 
may  be  properly  stated  in  the  deed  to  be  money 
then  paid  to  him.  Firth,  Ex  parte,  CotchuriL 
In  re,  19  Ch.  D.  419  ;  51  L.  J.,  Ch.  473  ;  45  L.T. 
120;  30  W.  R.  529— C.  A, 

Agreement  not  to  Eegieter — ^Payment  of  ii- 
oreased  Bonm.] — A  bill  of  sale  was  expressed  to 
be  ma<le  in  consideration  of  242/.  adyanced  by 
the  grantee  to  the  grantors,  and  the  grantors 
agreed  to  repay  the  advance,  together  with  a 
sum  of  100/.  by  way  of  interest  and  bonus,  in 
certain  instalments.  There  was  a  verbal  agree- 
ment by  the  grantee  not  to  register  the  bill  of 
sale,  in  consequence  of  which  he  charged  a  lai^ger 
bonus  for  the  advance  than  he  would  other^-ise 
have  done : — Held,  that  the  agreement  not  to 
register  was  a  mere  collateral  agreement,  and  not 
part  of  the  consideration  for  the  bill  of  sale,  and 
that,  therefore,  it  was  unnecessary  to  state  it  in 
the  deed.  Pvpplewell,  Ex  parte.  Storey,  In  re, 
21  Ch.  D.  73  ;  52  L.  J.,  Ch.  39  ;  47  L.  T.  274  ;  31 
W.  R.  35— C.  A. 

Held,  also,  that  the  agreement  was  not  a 
"  defeasance  or  condition  "  to  which  the  deed 
was  subject  within  the  meaning  of  s.  10  of  the 
Bills  of  Sale  Act,  1878.     2b. 

Loan  of  70/. — Deduction  of  Interest  from  Loan.] 
— A  bill  of  sale,  after  reciting  that  the  mortgagor 
had  applied  to  the  mortgagees  to  advance  him 
the  sum  of  70/.,  less  16/.  the  agreed  interest  and 
expenses,  to  be  deducted  and  retained  as  there- 
inafter expressed,  witnessed  that,  in  considera- 
tion of  54/.,  being  the  said  sum  of  70/.  less  the 
said  sum  of  16/.  deductetl  and  obtained  there- 
from, and  being  the  agreed  interest  and  expenses 
in  consideration  of  which  the  loan  was  granted, 
and  which  said  sums  of  54/.  and  16/.  conjointly 
were  (thereinafter  called  the  loan)  by  the  mort- 
gagees paid  to  the  mortgagor  at  or  before  the 
execution  thereof,  the  receipt  whereof  the  mort- 
gagor thereby  acknowledged,  &c.  It  was  proved 
or  admitted  that  54/.  only  had  been  paid  by  the 
mortgagee  to  the  mortgagor  at  the  executii>n  of 
the  bill  of  sale  : — Held,  that  the  consideration 
was  truly  set  forth  within  the  meaning  of  s.  8  of 
the  Bills  of  Sale  Act,  1878.  Cullis  v.  TMwn.  46 
L.  T.  387. 

Betention  of  Part  to  pay  Costs  of  Solicitor  aad 
Anotioneer.] — A  bill  of  sale  is  not  vitiated  under 
s.  8  of  the  Bills  of  Sale  Act,  1878,  because  a  pait 
of  the  sum  stated  in  it  as  the  consideration  is  re- 
tained by  the  grantee  to  pay  the  solicitor's  costs 
of  preparing  the  deed  and  a  further  agreed  sum 
for  costs  previously  incurred,  and  the  fee  of  aa 
auctioneer  for  valuing  the  property  with  a  view 
to  the  making  of  the  loan.  Ckariit^  ^VriM  Ad- 
vance and  Depofit  Bank,  Ex  parte  (t«/r«),  dis- 
tinguished. Challinor,  Ex  parte,  Rogers^  In  ft. 
16  Ch.  D.  260 ;  44  L.  T.  122 ;  29  W.  B.*  205- 
C.A. 

Beoitale  omitting  Part  of  Snm  adTUieed.}— A 

bill  of  sale  was  given  to  secure,  not  only  a  pre- 
sent advance,  but  also  the  amount  for  the  time 
being  due  to  the  grantee  u{)on  a  mortgage  in- 
cluding future  advances  which  had  been  pre- 
viously given  to  him  by  the  grantor.  Therecirsb 
in  the*  bill  of  sale  in  stating  the  amount  then  doe 
on  the  mortgage  omitted  a  snm  which  hail  been 
advanced  on  a  bill  then  current  :  — Held,  that 
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this  misstatement  formed  no  objection  under  s.  8 
to  the  validity  of  the  bill  of  sale.    lb. 

Statement  of  Coiudderatioii  not  made  Valid  by 
Beeeipt.] — In  the  operative  part  of  a  bill  of  sale 
it  was  expressed  to  be  made  in  consideration  of 
120/.  advanced  upon  its  execution  by  the  gmnt^e 
to  the  grantor.  In  fact,  only  90/.  was  paid  to  the 
grantor ;  30/.  being  retained  by  the  grantee  for 
"interest  and  expenses."  The  execution  of  the 
deed  was  attested  bv  a  solicitor,  and  the  at  testa- 
tion  clause  stated  that  before  its  execution  the 
effect  of  the  deed  was  explained  by  him  to  the 
grantor.  At  the  foot  of  the  deed,  immediately 
after  the  attestation  clause,  there  was  a  receipt, 
signed  by  the  grantor,  which  stated  that  the  90/., 
"  together  with  the  agreed  sum  of  30/.  for  interest 
and  ex|ienses,"  made  "the  sum  of  120/.,  the  con- 
sideration-money within  expressed  to  be  paid  : '  — 
Held,  that  the  receipt  was  not  part  of  the  deed  ; 
and  that  the  deed  did  not  set  forth  the  considera- 
tion for  it,  and  was  therefore  made,  by  s.  8  of  the 
Bills  of  Sale  Act,  1878,  void  as  against  the  trustee 
in  the  liquidation  of  the  grantor.  Xat tonal  Ner- 
eantile  Bank,  Ex  imrtc  (15  Ch.  D.  42),  dis- 
tinguished. Charing  Cross  Advance  and  Depostit 
Bank^  Ex partt\  Purhrr^  In  7r,  l(i  Ch.  D.  3.5  ;  50 
L.  J.,  Ch.  157  ;  44  L.  T.  113;  29  W.  R.  204— 
C.  A. 

Xotiye  of  Adyance  immaterial — <<  To  prevent 
Institntion  of  Proceedings."] — A  bill  of  sale, 
dated  the  17th  January,  1880,  recited  that  the 
mortgagor  was  indebted  to  the  mortgagee  in  the 
sum  of  1,444/.  14«.  3^.,  and  that  the  mortgagor 
had  agreed  to  execute  the  mortgage  deed  in  order 
to  induce  the  mortgagee  not  to  institute  pro- 
ceedings against  him.  The  facts  as  to  the  debt 
were,  that,  on  the  13th  January,  1880,  the  mort- 
gagee drew  a  cheque  for  1,444/.  14*.  M.y  and 
gave  it  to  the  mortgagor,  but  that,  upon  hearing 
rumours  about  the  mortgagor,  payment  of  the 
cheque  was  stopped  at  the  bank.  On  the  16th 
January  the  stop  was  withdrawn  by  the  mort- 
gagee upon  the  ttistinct  understanding  that  good 
security  should  be  given,  and  the  cheque  was 
acconlingly  paid  a  few  hours  prior  to  the  execu- 
tion of  the  bill  of  sala  No  proceedings  had 
been  threatened  by  the  mortgagee  : — Held,  that 
the  consideration  was  properly  set  forth  within 
the  meaning  of  the  Bills  of  Sale  Act,  1878.  Ord 
or  Winter,  Ex  parte,  Fothergill,  In  re,  44  L.  T. 
323 ;  29  W.  R.  575— C.  A.  Affirming  43  L.  T. 
637. 

Sum  "now  paid,"  but  really  to  Secure  past 

Debt.] — ^Where  a  bill  of  sale,  given  to  secure  a 
past  debt  contracted  by  instalments,  states  that 
the  consideration  is  "  now  paid,"  the  considera- 
tion is  not  truly  set  forth  within  s.  8  of  the  Bills 
of  Sale  Act,  1878.  Berwick^  Ex  partCj  Yowig, 
In  re,  43  L.  T.  576  ;  29  W.  R.  292. 

No  Xoney  passing  at  Time  of  Ezecntion — 
Preyions  Adyance.] — A.  being  indebted  to  B. 
gave  him  a  bill  of  sale  to  secure  the  sum  of 
7,350/.,  which,  on  stating  the  accounts  between 
them,  was  found  to  be  the  balance  due,  and  by 
such  bill  of  sale  this  sum  was  to  be  paid  by  A. 
with  interest  on  demand  in  writing.  The  bill  of 
sale^ recited  that  B.  had  agreed  to  lend  A.  7,350/., 
and  the  consideration  for  such  bill  of  sale  was 
stated  therein  to  be  7^350/.  then  paid  by  B.  to 


A. : — Held,  that  the  bill  of  sale  truly  set  forth 
the  consideration  for  which  it  was  given  so  as  to 
satisfy  s.  8  of  the  Bills  of  Sale  Act,  1878,  although 
no  money  in  fact  passed  from  B.  to  A.  at  the 
time  the  bill  of  sale  was  given.  Credit  Company 
v.  PoU,  6  Q.  B.  D.  295  ;  50  L.  J.,  Q.  B.  106 ;  44 
L.  T.  606  ;  29  W.  R.  326— C.  A. 

Previous  Advance  and  Present  Payment.] — A 

bill  of  sale  was  expressed  to  be  "  in  considera- 
tion of  the  payment  of  81/,  18*.  by  the  grantee 
to  the  grantor,  and  in  further  consideration  of 
the  payment  of  16/.  3*.  by  the  grantee  to  the 
sheriff  of  Surrey  for  and  at  the  request  of  the 
grantor."  The  former  sum  was  a  past  payment, 
and  the  latter  sum  was  a  present  payment  made 
in  discharging  an  execution  levied  on  the  goods 
of  the  grantor  : — Held,  a  sufficient  setting  forth 
of  the  consideration  within  s.  8  of  the  Bills  of 
Sale  Act,  1878.  Carrard  v.  Meek,  50  L.  J.,  Q,  B. 
187  ;  43  L.  T.  760  ;  29  W.  K.  244. 

When  possession  of  goods  has  been  taken 
under  a  bill  of  sale,  part  of  the  consideration  for 
which  is  money  advanced,  for  the  bond  fide  pur- 
pose of  obtaining  security  for  a  pre-existing  debt, 
the  transaction  is  not  invalid,  though  the  creditor 
is  aware,  at  the  time  of  the  advance,  that  the 
debtor  has  committed  felony  and  intends  to  leave 
the  country,  and  to  apply  a  portion  of  the  money 
advanced  for  that  purpose.  Bagot  v.  Amott,  2 
Ir.  C.  L.  R.  1. 

I 

Delay  in  Pajrment  of.] — The  registration  of  a 
bill  of  sale  as  of  the  day  of  its  execution,  is  not 
invalidated  by  reason  of  the  consideration-money 
not  having  been  paid  nor  the  deed  attested  until 
two  days  after  the  execution.  Bar  rill  v.  Terry, 
6  H.  &  N.  807  ;  30  L.  J.,  Ex.  355. 


0.  Benewal  of. 

When  Possible.] — A  bill  of  sale,  void  for  want 
of  renewal  of  registration  at  the  commencement 
of  the  Bills  of  Sale  Act,  1878,  cannot  be  renewed 
under  s.  14  of  that  act.  Askew  v.  Leicis  or  Lewis 
V.  Driscoll,  10  Q.  B.  D.  477  ;  48  L.  T.  634  ;  31 
W.  R.  567;  47  J.  P.  312. 

EffiBct  of  not  Eenewing.] — On  the  10th  May, 
1873,  one  S.  Vaughan  executed  a  bill  of  sale 
over  certain  of  his  goods  and  chattels  in  favour 
of  Swire,  the  plaintiff  in  the  action.  Swire 
failed  to  renew  the  registration  of  the  bill  of 
sale  within  five  years  of  the  date  of  its  original 
registration.  The  goods  remained  in  the  osten- 
sible possession  of  the  grantor.  The  bill  of  sale 
gave  the  grantee  power  to  enter  the  grantor's 
house  and  seize  and  sell.  On  the  11th  January, 
1883,  the  plaintiff  put  in  an  execution  in  the 
house  of  S.  Vaughan,  and  left  a  man  in  posses- 
sion until  the  19th  January.  On  the  19th  January 
the  plaintiff  agreed  to  sell,  and  did  sell,  the 
said  goods  and  chattels  to  C.  Vaughan,  son  of  S. 
Vaughan,  the  original  grantor,  for  250/.  S. 
Vaughan  continued  to  live  in  the  same  house, 
and  the  said  goods  and  chattels  remained  in  his 
apparent  possession  and  control.  On  the  same 
day  C.  Vaughan  executed  a  bill  of  sale  of  the 
said  goods  and  chattels  to  the  plaintiff  Swire  for 
the  sum  of  250/.  The  defendant  in  the  action 
issued  his  writ  on  the  11th  January,  1883,  against 
S.  Vaughan  for  the  amount  of  goods  sold  and 
delivered;    judgment   was   signed   against    ^. 
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Yaughan  under  Ord.  XIV.  r.  1,  for  the  amouut 
claimed.  The  fi.  fa.  was  issued  on  the  2Gth 
January,  and  executed  in  the  dwelling-house  of 
8.  Vaughan.  The  defendant  was  met  with  the 
claim  of  Swire  that  the  goods  and  chattels  as- 
signed bj  the  bill  of  sale  of  the  19th  January, 
1883,  were  his.  An  interpleader  issue  was 
ordered  to  be  tried  between  them.  At  the  trial 
the  jury  found  for  the  plaintiff.  The  points  of 
law  were  reserved  by  the  judge  for  further  con- 
sideration. It  was  contended,  on  behalf  of  the 
defendant  (1)  that  the  bill  of  sale  of  May,  1873, 
was  within  the  operation  of  ss.  3  and  8  of  the 
Bills  of  Sale  Act,  1882,  and  void  as  against  the 
grantor ;  (2)  that  as  the  goods  seized  by  the  exe- 
cution creditor  were  in  the  apparent  possession 
of  the  execution  debtor,  the  bill  of  sale  of 
January,  1883  (purporting  to  assign  them  to  the 
plaintiff),  was,  under  s.  8  of  the  Bills  of  Sale 
Act,  1878,  void  as  against  him,  and  that  the 
plaintiff  must  rely  on  the  bill  of  sale  of  1873, 
which  was  also  void  (for  want  of  renewal  of 
registration)  as  against  the  execution  creditor ; 
and  that  therefore  C.  Vaughan  acquired  no  title 
or  interest  in  the  goods  by  his  purchase  from 
Swire,  and  consequently  passed  none  by  his  bill 
f»f  sale  of  11th  January,  1883,  to  the  plaintiff  : — 
Held,  that  the  operation  of  ss.  3  and  8  of  the 
Bills  of  Sale  Act,  1882,  was  not  retrospective,  so 
as  to  render  the  bill  of  sale  of  May,  1873,  void 
as  against  the  execution  creditor  : — Held,  fur- 
ther, that  as  the  goods  seized  by  the  execution 
creditor  were  in  the  apparent  possession  of  the 
execution  debtor,  the  bill  of  sale  of  January, 
1883  (purporting  to  assign  them  to  the  plaintiff) 
was  void  as  against  the  execution  creator,  and 
that  the  plaintiff  could  only  rely  on  the  bill  of 
sale  of  1873,  which  was  also  void  as  against  the 
execution  creditor  for  want  of  renewal  of  regis- 
tration. The  purchaser  from  the  plaintiff  under 
the  first  bill  of  sale  acquired  no  title  or  interest 
in  the  goods  by  reason  of  his  purchase,  and 
consequently  passed  none  by  his  bill  of  sale  of 
them  to  the  plaintiff.  Swire  v.  Cooksony  48  L.  T. 
877. 

After  Assignment.]— The  29  &  30  Vict.  c.  96, 
B.  4,  which  requires  the  registration  of  a  bill  of 
sale  under  17  dc  18  Vict.  c.  36,  to  be  renewed 
every  five  years,  in  default  of  which  the  regis- 
tration ceases  to  have  any  effect,  is  equally 
imperative  when  the  grantee,  before  the  period 
for  renewal,  assigns  hjs  interest  under  the  bill  of 
sale  to  a  third  person  ;  and  the  assignee,  if  the 
registration  is  not  renewed,  has  no  title  as  against 
an  execution  creditor.  Karet  v.  KosJier  Meat 
Supply  Association,  2  Q.  B.  D.  361  ;  46  L.  J.,  Q. 
B.  548  ;  36  L.  T.  694  ;  26  W.  R.  691. 

Correetness  of  Dates.] — Affidavits,  presented 
at  the  office  of  the  master  for  obtaining  a  re- 
newal of  the  registration  of  two  bills  of  sale, 
stated  the  original  registration  to  have  been 
respectively  *'  on  or  about  the  6th  April,  1868," 
and  "  on  the  31  st  day  of  July,  1861  ;"  the  former 
was  registered  on  the  7th  April,  1858,  the  latter 
on  the  30th  July,  1861.  The  officer  refused  to 
file  the  affidavits  on  the  ground  that  they  did 
not  state  the  exact  and  correct  dates  : — Held, 
that  the  duty  of  the  master  was  ministerial,  and 
therefore  the  court  ordered  him  to  file  the  affi- 
davits. KeedharHf  /7i  r<?,  8  B.  &  S.  190  ;  15  L.  T. 
467  ;  16  W.  R.  346. 


cL  Condition. 


What  is.] — A  parol  arrangement  to  repajbj 
instalments  a  loan  secured  by  a  bill  at  sale  is 
a  condition  within  the  meaning  of  the  Bills  of 
Sale  Act,  1854,  s.  2,  and  as  such  must  be  re- 
duced into  writing  and  appear  on  the  registered 
copy  of  the  bill  of  sale,  otherwise  the  latter 
will  be  void  against  a  trustee  in  bankraptcj. 
Sautkam,  Ike  parte,  Southam,  1%  re,  17  L.  &., 
Eq.  578  ;  43  L.  J.,  Bk.  39  ;  30  L.  T.  132 ;  22  W. 
R.  456. 

A  bill  of  sale  of  chattels,  with  power  to  take 
immediate  possession,  was  expressed  to  be  made 
in  consideration  of  an  advance  of  1302.  to  be 
repaid  by  certain  instalments  without  interegt, 
the  whole  to  become  payable  on  default  in  any 
instalment.  In  fact,  the  sum  advanced  was  onlj 
1002.,  the  mortgagee,  who  was  a  money  lender, 
charging  the  30/.  by  way  of  bonus  and  inteiesL 
A  written  memorandum  was  signed  by  the  moit- 
gagor,  at  the  same  time  as  the  bill  of  sale,  which 
stated  that  the  302.  was  to  be  .paid  in  fall,  not- 
withstanding that  the  money  secured  by  the  bill 
of  sale  might  be  repaid,  or  the  mortgagee's  rights 
under  it  enforced,  before  the  expiration  of  the 
time  limited  for  payment.  The  bill  of  sale  was 
registered  ;  the  memorandum  was  not :— Held, 
that  the  memorandum  was  not  a  condition  within 
the  Bills  of  Sale  Act,  1854,  s.  2,  and  that  its  not 
being  registered  did  not  affect  the  validity  of  the 
bill  of  tele.  Collins,  Ex  parte.  Lees,  In  re,  10 
L.  R.,  Ch.  367  ;  44  L.  J.,  Bk.  78  ;  32  L.  T. 
106;  23  W.  R.  862.  Reversing  31  L.  T. 
622. 

C,  a  money  lender,  advanced  150/.  to  B..  a 
trader,  to  pay  out  an  execution,  and  B.  gave  C.  the 
following  receipt,  written  at  the  foot  of  an  inven- 
tory of  his  furniture  : — **  Received  of  C.  150/.  for 
the  absolute  sale  to  him  of  the  above-mentioned 
articles  of  furniture."  On  the  same  day  C.  and  B. 
executed  a  memorandum  of  agreement,  whereby 
C.  agreed  to  let  and  B.  to  hire  the  same  fomi- 
ture  for  two  months  for  170/. ;  and  it  was  agreed 
that  in  default  of  payment  or  in  the  event  of  the 
bankruptcy  of  B.,  C.  should  be  entitled  to  saie 
and  sell  the  furniture ;  and  that.,  if  it  should 
realize  more  than  170/.  he  should  pay  the  surplus 
to  B.,  but  if  less,  that  B.  should  make  good  the 
deficiency  to  him  ;  and  it  was  agreed  that  when 
the  170/.  and  expenses  had  been  paid  to  C.  by  B., 
the  furniture  should  become  the  property  of  B. 
Neither  of  these  two  documents  was  registered 
under  the  Bills  of  Sale  Act,  1854.  Default 
having  been  made  in  payment  of  the  170/.,  W., 
an  auctioneer,  paid  the  amount  to  C,  and  B.  in* 
dorsed  on  the  memorandum  of  agreement  a 
receipt  for  the  amount  "  for  the  absolute  sale  to 
W.  of  the  whole  of  the  goods  herein  specifiai" 
and  W.  executed  an  agreement  reletting  the 
furniture  to  B.  upon  terms  similar  to  those  of  the 
agreement  between  C.  and  B.  This  agreement 
was  not  registered  under  the  Bills  of  Sale  Act. 
The  furniture  remained  in  the  apparent  pos- 
session of  B.  till  after  the  commission  of  an  act 
of  bankruptcy,  upon  which  he  was  adjudicated  a 
bankrupt,  and  his  trustee  claimed  the  proceeds  of 
the  furniture  which  had  been  sold  by  W.  :— 
Held,  that  the  two  docun^pnts  executed  on  the 
occasion  of  the  advance  of  the  money  by  C. 
were  one  transaction,  and  together  oonstitoteda 
conditional  bill  of  sale,  which  was  void  U 
against  the  trustee  for  want-  of  registratioB ; 
that  the  transaction  with  W.  was  a  mere  txass? 
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fer  to  him  of  C.'s  rights  as  mortgagee,  and  gave 
him  no  better  title  than  0.  had,  and  that  the 
trustee  was  therefore  entitled  to  the  proceeds  of 
sale.  Odell^  Ex  parley  Walden,  In  re^  10  Ch. 
D.  76  ;  48  L.  J.,  Bk.  1  ;^9  L.  T.  333  ;  27  W.  R. 
274—0.  A. 


e.  Effect  of. 

A.  mortgaged  f  amiture  to  B.  with  a  power  of 
sale  on  default,  and  after  that  mortgaged  the 
furniture  to  C.  by  a  second  bill  of  sale.  B.  en- 
tered into  possession  of  the  goods  on  A.'s  default 
in  payment,  and  left  his  servant  in  possession. 
D.,  yrithout  notice  of  the  second  bill  of  sale, 
agreed  with  A.  to  purchase  the  goods,  and  B.'s 
servant  delivered  possession  of  them  to  D.  D. 
then  paid  the  balance  due  to  B.,  and  B.  then 
delivered  to  D.  his  bill  of  sale,  and  gave  him  a 
receipt  which  purported  to  sell  and  assign  the 
goods  to  D.: — Held,  that  D.  had  no  title  to  the 
goods  as  against  C.  Cooper  v.  Braham,  16  L.  T., 
610. 

In  the  Event  of  the  Bankraptey  of  the  Gran- 
tor. ]—l'he  17  &  18  Vict.  c.  36,  does  not  alter  s. 
125  of  the  12  &  13  Vict.  c.  106,  as  to  the  doctrine 
of  reputed  ownership.  Badger  v.  ShatPy  2  £1.  & 
El.  472 ;  29  L.  J.,  Q.  B.  73  ;  6  Jur.,  N.  S.  377  ; 
1  L.  T.  323  ;  9  W.  R.  210. 

Therefore,  where  goods  assigned  to  the  plaintiff 
by  a  registered  bill  of  sale  remained  in  the  pos- 
session of  a  bankrupt  with  the  consent  of  the 
plaintiff : — Held,  that  the  goods  were  in  the 
order  and  disposition  of  the  bankrupt,  and  that 
the  plaintiff  could  not  recover  them  from  the 
assignees  under  the  bankruptcy.    lb. 

A.,  a  trader,  on  the  19th  of  April,  1856,  exe- 
cuted to  B.  a  bill  of  sale  of  furniture  on  the  pre- 
mises where  he^  A.,  carried  on  business,  the  con- 
sideration being  stated  as  for  goods  sold,  money 
lent,  and  money  for  which  B.  had  become  respon- 
sible for  A.  At  the  request  of  A.  the  bill  of  sale 
was  not  registered  within  the  twenty-one  days 
required  by  17  &  18  Vict  c.  36  ;  but  on  the  ex- 
piration of  that  time  another  bill  of  sale  of  the 
same  furniture  was  executed  in  similar  terms, 
and  was  not  registered.  A  third,  a  fourth,  and  a 
fifth  bill  of  sale  were  in  the  same  maimer  exe- 
cuted, and  not  registered  ;  and  ultimately  a  sixth 
was  executed  on  the  5th  of  August,  1856,  and 
was  registered  within  the  prescribed  time,  but 
not  any  of  the  other  bills  oi  sale  were  cancelled. 
A.  was  adjudicated  bankrupt  in  December,  1856, 
the  act  of  bankruptcy  being  committed  in  July 
previously  by  being  deni^  to  his  creditors. 
Assignees  were  appointed,  who  filed  a  bill  against 
B.,  praying  an  injunction  to  prevent  him  from 
removing  the  furniture,  and  a  declaration  that 
the  bills  of  sale  were  fraudulent  and  void,  and 
that  they  might  be  delivered  up  to  be  cancelled  : 
— Held,  that  neither  of  the  bil&  of  sale,  nor  the 
registration  of  the  last,  constituted  a  dealing 
within  the  meaning  of  12  &  13, Vict.  c.  106,  s. 
133,  and  that,  notwithstanding  the  registration  of 
the  last  biU  of  sale,  the  furniture  remained  in 
the  order  and  disposition  of  the  bankrupt. 
Stansfield  v.  CubUt,  2  De  G.  &  J.  222  ;  27  L.  J., 
Ch.  266  ;  4  Jur.,  N.  S.  396. 

Abandonment  after  Eegistration.] — A  bill  of 
sale  duly  registered,  but  afterwards  abandoned, 
has  no  operation.  Mobertsan  v.  Morleif,  16 
L.T.7, 


Eegiitering  Copies-^Original  Bill  of  Sale 
Lost.] — The  tiling  of  a  copy  of  a  bill  of  sale  of 
personal  chattels  is  valid  and  effectual,  although 
the  original  biU  of  sale  has  been  previously  al- 
tered or  destroyed.  The  property  in  the  chattels 
will  remain  in  the  person  to  whom  they  were 
conveyed  by  the  deed  on  its  execution.  Green 
V.  Attenborough,  3  H.  &  G.  468 ;  34  L.  J.,  Ex. 
88  ;  11  Jur.,  N.  S.  141  ;  11  L.  T.  513  ;  13  W.  R. 
186— Ex.  Ch. 

t  Kon-  or  Defective  Begistration. 

Beetifioation  of  Begieter— Statute.  ]~By  41  & 
42  Vict.  c.  81,  s.  14,  any  judge  ofth/i  High  Court 
of  Justice  on  being  satisfied  tluit  the  omission  to 
register  a  bill  of  sale  or  an  affidavit  of  renewal 
thereof  xoithin  the  time  .prescribed  by  this  act, 
or  tlie  omission  or  mis-statement  of  the  name, 
residence,  or  occupation  of  any  person,  was  acci- 
dental or  due  to  inadvertence,  may  in  his  discre- 
tion order  such  omission  or  mis-statement  to  be 
rectified  by  the  insertion  in  the  register  of  the 
true  name,  residence,  or  occupation,  or  by  ex- 
tending the  tim-e  for  such  registration  on  such 
terms  and  conditions  Qif  any')  as  to  security, 
notice  by  advertisement,  or  otherwise^  or  as  to 
any  otJier  matter,  as  he  thinks  fit  to  direct. 

The  Court  of  Appeal  has  no  jurisdiction  to 
rectify  the  register  under  s.  14  of  the  Bills  of 
Sale  Act,  1878.  Webster,  Ex  parte,  Morris, 
In  re,  22  Ch.  D.  136  ;  62  L.  J.,  Ch.  375  j  48  L.  T. 
295  ;  31  W.  R.  Ill— C.  A. 

Unregistered  Bill  of  Sale.]— The  Bills  of  Sale 
Act,  1882,  s.  8,  which  makes  a  bill  of  sale  void 
unless  it  is  registered  within  seven  clear  days 
after  execution,  does  not  avoid  an  unregistered 
bill  of  sale  which  was  execute  more  than  seven 
clear  days  before  the  act  came  into  operation. 
Hichson  v.  Darlow,  23  Ch.  D.  690  ;  48  L.  T.  449  ; 
31  W.  R.  417— C.  A.  Affirming  52  L.  J.,  Ch. 
453  ;  31  W.  R.  361: 

Want  of  registration  of  a  bill  of  sale  does  not 
nullify  it,  if  the  goods  were  in  the  actual  posses- 
sion of  the  assignee  at  the  time  of  the  execution. 
Minuter  v.  Price,  1  F.  &  F.  686. 

The  statute  only  renders  bills  of  sale  void  for 
defect  of  registration,  not  as  between  the  parties, 
but  as  against  creditors.  Hills  v.  8hepherd,  1 
F.  &  F.  191 ;  8,  P.,  Barker  v.  Astoji,  1  F.  &  F. 
192.  . 

Efteet  on  subsequent  Bill  of  Sale— 41  ft  42 
Viet.  e.  81.] — Sect.  9,  by  which  a  subsequent  bill 
of  sale  executed  within  or  on  the  expiration  of 
seven  days  after  the  execution  of  a  prior  unre- 
gistered bill  of  sale  is,  under  certain  circum- 
stances, void,  does  not  siffect  a  subsequent  bill  of 
sale  executed  after  the  expiration  of  that  time. 
Carrard  v.  Meeh,  50  L.  J.,  Q.  B.  187 ;  43  L.  T. 
760  ;  29  W.  R.  244. 

Seisnre  of  Goods  by  unregistered  Bill  of  Sale 
Holder — Bights  of  registered  Bill  of  Sale 
Holder.] — Chattels  were  assigned  to  the  de- 
fendant by  a  bill  of  sale,  which  was  not  regis- 
tered. The  grantor  subsequently,  gave  another 
bill  of  sale  comprising  the  chattels  to  the 
plaintiff,  who  registered  it.  The  defendant 
afterwards  took  possession  of  the  chattels  under 
his  bill  of  sale.  In  an  action  against  him  by 
the  plaintiff  for  conversion  : — Held,  that  the 
Bills  of  Sale  Act,  1878,  s.  10,  enacting  that  "in 
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case  two.  or  more  bills  of  sale  arc  given,  compris- 
ing in  whole  or  in  part  anj  of  the  same  chattels, 
they  shall  have  priority  in  the  order  of  the 
date  of  their  registration  respectively  as  rt>gards 
such  chattels,"  affected  the  priority  of  the  unre- 
gistered bill  of  sale.  Ly»M  v.  Tucker^  7  Q.  B.  D. 
523  ;  50  L.  J.,  Q.  B.  661  ;  45  L.  T.  403— C.  A. 
Reversing  6  Q.  B.  D.  660  ;  50  L.  J.,  Q.  B.  322  ; 
44  L.  T.  312. 

The  provision  in  s.  10  of  the  Bills  of  Sale  Act, 
1 878,  as  to  ihe  priority  of  l>ills  of  sale,  applies  to 
all  competing  bills  of  sale  in  all  cases  in  which 
registration  is  necessary.  It  is  a  provision  in- 
dei)cndent  of  s.  8  of  the  act,  and  applies  equally 
in  such  cases  whether  there  has  or  has  not  been 
a  bankruptcy  or  an  execution,  and  whether  there 
are  or  are  not  two  or  more  registered  bills  of 
sale.  CviwUy  v.  iSY/v-r,  7  Q.  B.  D.  620  ;  50  L.  J., 
Q.  B.  326  ;  45  L.  T.  402  ;  29  W.  R.  629— C.  A. 

Estoppel  of  Orantoo— By  Hotioe  of  prior  Vn- 
registerod  BUI.] — l*he  fact  that  an  execution 
creditor  was,  at  the  time  when  his  debt  was  con- 
tracted, aware  that  his  debtor  had  given  a  bill  of 
sale  of  chattels,  does  not  prevent  his  availing 
himself  of  the  objection  that  it  has  not  been 
registered.  Edwards  v.  Edwardt,  2  Ch.  D.  291  ; 
46  L.  J.,  Ch.  391  ;  34  L.  T.  472  ;  24  W.  R.  713— 
C.  A. 

Clerieal  Error  in  Copy  filed.] — ^A  mere  clerical 
error,  consisting  of  the  accidental  omission  of  a 
few  words,  in  the  copy  of  a  bill  of  sale  carried 
into  the  Registration  Office  and  filed  pursuant  to 
8.  10,  sub-8.  2,  of  the  Bills  of  Sale  Act,  1878,  if  it 
be  clear  from  the  context  that  no  one  could  be 
deceived  or  misled  thereby,  will  not  prevent  the 
copy  being  a  '*  true  copy  "  within  the  meaning 
of  the  act  or  vitiate  the  bill  of  sale.  Kahen,  Ex 
parte,  Ucwer,  In  re,  21  Ch.  D.  871  ;  51  L.  J., 
Ch.  904  ;  46  L.  T.  856  ;  30  W.  R.  964. 

Amendment  after  Begistration.]— A  bill  of 
sale,  and  copy  filed,  stated  in  the  recital  the  sum 
for  which  it  was  given  as  being  100/.,  but,  by 
mistake,  in  the  operative  part  of  the  instrument, 
the  sum  was  described  as  1,000/.  In  all  other 
parts  the  sum  was  correctly  described  as  100/. : — 
Held,  that  this  was  a  clerical  error  which  might 
be  amended,  and  therefore  did  not  invalidate  the 
bill  of  sale.     Elliott  v.  Freeman,  7  L.  T.  715. 

An  affidavit  of  registration  of  a  bill  of  sale, 
omitted  to  state  the  description  and  occupation 
of  the  grantor,  and  of  each  of  the  attesting 
witnesses.  An  application  to  have  the  bill  of 
sale  and  the  affidavit  of  registration  taken  off 
the  file,  for  the  purpose  of  having  this  omission 
rectified,  refused  ;  the  proper  course  being  to  file 
a  new  bill  of  sale  and  affidavit  of  registration, 
with  an  indorsement  thereon,  and  referring  to 
the  first  bill  of  sale,  and  to  the  effect  that  each 
of  the  bills  of  sale  is  made  for  the  same  purpose, 
and  relates  to  the  same  transaction ;  but  that  by 
reason  of  an  irregularity  in  the  affidavit  of 
registration  of  the  first  bill  of  sale,  it  had  become 
necessary  to  file  the  second  bill  of  sale  and  affi- 
davit of  registration.  O'Brien^  In  re,  10  Ir.  C. 
L.  R.  App.  xxxiii. 

fir.  Proof  of. 

What  if.] — ^The  certificate  of  registration  of  a 
bill  of  sale  at  the  Queen's  Bench  office  is  no 
evidence  that  the  affidavit  of  execution  has  been 


filed,  as  required  by  the  Bills  of  Sale  Act. 
Mason  v.  Wood,  1  C.  P.  D.  63  ;  45  L.  J.,  C.  P. 
76  ;  33  L.  T.  571  ;  24  W.  R.  41. 

Upon  the  trial  of  an  interpleader  issue,  the 
plaintiff,  in  order  to  prove  the  due  filing  of  a  bill 
of  sale,  produced  the  biU  of  sale  itself  and  the 
following  certificate  stamped  with  the  seal  of 
the  Court  of  Queen's  Betich — ^**  Johnson  and 
Mason.  A  document  purporting  to  be  a  copy 
bill  of  sale,  and  dated  tne  8th  day  of  April,  1875, 
indorsed  with  the  above  names,  was  registered 
at  the  judgment  office  of  the  Court  of  Queen's 
Bench  on  the  15th  day  of  April,  1875  :" — Held, 
no  evidence  that  an  affidavit  satisfying  all  the 
requirements  of  the  statute  had  been  filed  with 
the  bill  of  sale.     lb, 

A  certificate  under  the  seal  of  the  Queen's 
Bench  Division,  that  an  affidavit  and  copy  bill 
of  sale  were  fiJed  as  required  by  17  &  18  Vict, 
c.  36,  B.  1,  does  not  relieve  the  party  relying 
upon  such  bill  of  sale  from  the  necessity  of 
producing  the  copy  filed,  so  as  to  shew  that  it  id 
in  the  same  terms  as  that  proved  to  have  been 
executed.  Emmott  v.  Marchant,  3  Q.  B.  D.  555 ; 
38  L.  T.  508  ;  or  Ilalkett  v.  Emmott,  47  L.  J., 
Q.  B.  436  ;  26  W.  R.  632. 

Semble,  that  such  certificate  of  the  filing  of 
an  affidavit  under  17  &  18  Vict.  c.  36,  is,  without 
production  of  the  affidavit  itself,  prim&  facie 
evidence  that  the  affidavit  was  in  the  fonn  re- 
quired by  the  act,     lb. 

An  office  copy  of  the  registry  is  admissible  as 
proof  under  14  &  15  Vict.  c.  99,  s,  14.  Sutton  v. 
Bath,  1  F.  &  F.  152  ;  27  L.  J.,  Ex.  388. 

The  book  which  the  officer  is  required  to  keep, 
for  the  entering  therein  of  an  alphabetical  list  of 
all  bills  of  sale  filed,  and  the  dates  of  the  execution 
and  filing  thereof,  is  a  book  of  a  public  nature, 
within  13  &  14  Vict.  c.  99,  s.  14,  so  that  a  certified 
copv  of  it  is  admissible  in  evidence.  Grindell  r. 
Brendan,  6  C.  B.,  N.  S.,  698  ;  28  L.  J.,  C.  P.,  333 ; 
5  Jur.,  N.  S.  1420 ;  33  L.  T.,  0.  S.  224  ;  7  W.  R.  579. 

11.  PRIOMTY. 

Between  Holden  of  Bills  of  Sale.] — ^The  holder 
of  a  prior  bill  of  sale  does  not  lose  his  priority  by 
reason  of  the  holder  of  a  subsequent  bill  of  sale 
of  the  same  goods  ^proceeding  to  take  jiossessian 
of  them.  Alien,  Ex  parte,  Middletom^  In  rr,  11 
L.  R.,  Eq.  209 ;  40  L.  J.,  Bk.  171  ;  19  W.  R. 
274. 

A  and  P.  were  each  of  them  holders  of  a  bill 
of  sale  on  the  same  part  of  a  non-trader's  pro- 
perty. A.'s  security  was  dated  the  10th  of  Feb- 
ruary, 1870,  and  registered  on  the  2nd  of  March, 
1870.  P.'s  was  dated  the  28th  of  Februarr. 
1870,  and  registered  on  the  18th  of  March,  1870. 
P.  had  no  notice  of  A.'8  bill  of  sale  at  the  date 
of  his  own,  and  took  possession  before  he  received 
notice.  On  the  4th  of  April  A.  gave  notice  iif 
his  charge,  but  notwithstanding  this  P.  proceeded 
to  sell  the  goods.  After  the  seizure,  and  b^ore 
the  sale,  the  debtor  was  adjudicated  bankrupt : — 
Held,  that  the  fact  that  P.  had  been  the  first  to 
take  possession  did  not  give  him  priority  over  A., 
and  that  the  latter  was  entitled  to  the  first  charge 
upon  the  proceeds  of  the  sale.    lb. 

A.  was  indebted  to  B.,  to  C,  and  to  D.  B. 
obtained  judgment  for  his  debt  and  sued  out  a  fi. 
ifk.  thereon,  whereupon  A.,  on  the  day  before  ^e 
execution  was  levied,  executed  a  bill  of  sale  in 
favour  of  C.  and  D.,  1).  however  being  no  party 
to  the  deed,  and  having  had  no  notice  of  it  nntil 
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ftfter  the  time  when  the  sheriff  proceeded  to  exe- 
cite  B/s  writ.  The  case  not  being  one  of  baknk- 
ruptcy  : — Held,  .that  the  bill  of  sale  was  a  valid 
security  in  favour  of  C.  and  then  of  D.  in  priority 
over  Bf     Wettbury  v.  Clapp,  12  W.  R.  611. 

A  bill  of  sale  of  chattels  was  executed  but  not 
repristered.  The  mortgagor  executed  a  second 
bill  of  sale  of  the  same  chattels  to  another  per- 
son, which  was  registered.  Afterwards  the 
mortgagor  filed  a  liquidation  petition  : — Held, 
that  the  second  mortgagee  was  entitled  to  such 
of  the  chattels  as  had  not  been  seized  by  the  first 
mortgagee  before  the  liquidation.  Leman,  Ea 
parte,  Barravdj  In  re,  4  Ch.  D.  23  ;  46  L.  J.,  Bk. 
38  ;  36  L.  T.  422  ;  25  W.  R.  66— C.  A. 

A.  executed  a  bill  of  sale  to  B.,  which  was  not 
registered.  Subsequently  he  executed  a  bill  of 
sale  of  the  same  property  to  C,  which  was 
registered.  On  the  following  day,  C.  took  pos- 
session under  his  bill  of  sale  and  advertized  the 
property  for  sale.  After  the  seizure,  but  before 
the  sale,  A.  filed  a  petition  in  bankruptcy,  and  a 
trustee  was  appointed.  C.  sold  the  goods,  and 
after  satisfying  his  own  claim,  paid  over  the 
balance  to  the  trustee.  B.  brought  an  action  for 
illegal  seizure  and  sale  of  goods  assigned  to  him 
against  C,  and  claimed  the  amount  owing  to 
him  by  A.  : — Held,  that  C.'s  seizure  was  illegal 
and  gave  B.  a  good  cause  of  action  against  him, 
which  A.'s  bankruptcy  did  not  take  away. 
Payiuf  V.  Coles,  38  L.  T.  356. 

The  consequence  of  avoiding  by  an  execution  a 
bill  of  sale  which  is  not  registered,  is  to  displace 
It  altogether.  Richards  v.  James,  2  L.  R.,  Q.  B. 
285  ;  36  L.  J.,  Q.  B.  116  J  16  L.  T.  174  ;  16  W.  R. 
580  ;  8  B.  &  8.  302. 

By  a  bill  of  sale  dated  the  12th  April,  the  de- 
fendant assigned  his  goods  to  S.  This  bill  of 
sale  was  not  registered.  On  the  2l8t  the  same 
goods  were  assigned  by  the  defendant  to  H.,  who, 
on  the  11th  May,  registered  his  bill  of  sale.  S.  on 
the  9th  May  procure!  from  the  defendant  another 
bill  of  sale  for  the  same  consideration  as  the 
former,  and  registered  it  on  the  14th.  On  the 
11th  and  14th  the  sheriff  levied  under  execu- 
tions against  the  defendant.  Claims  being  made 
by  both  S.  and  H.  the  sheriff  took  out  an  inter- 

S leader  summons,  and  the  execution  creditors 
eing  content  to  be  barred  : — Held,  that  H.  was 
entitled  to  priority  over  S.  Ih.  See  eases  contra, 
post,  col.  1896. 

Between  other  Partiet.]— A  deed  of  assign- 
ment of  chattels  by  a  debtor  to  trustees  void  as 
against  assignees  in  bankruptcy  of  the  debtor  for 
want  of  registration  is  nevertheless  operative  as 
between  the  immediate  parties  to  it  from  the 
time  of  its  operation  until  the  proceedings  in 
bankruptcy  so  as  to  pass  the  property  in  the 
chattels  from  the  debtor.  Reg,  v.  Creese,  2 
L.  R.,  C.  C.  106  ;  43  L.  J.,  M.  C.  61 ;  29  L.  T.  897  ; 
22  W.  R.  375. 

An  equitable  assignment  of  chattels  was  not 
registered  under  the  Bills  of  Sale  Act.  The 
chattels  were  taken  in  execution  by  a  creditor 
of  the  mortgagor,  before  the  mortgagee  had  more 
than  a  merely  formal  possession  of  them.  The 
execution  creditor  had,  before  his  debt  was  con- 
tracted, actual  notice  of  the*  bill  of  sale  :— Held, 
that  the  execution  creditor  could  not  be  deprived 
of  his  statutory  right  to  priority  over  the  mort- 
gagee. Edwards  v.  Edwards,  2  Ch.  D.  291 ;  46 
L.  J.,  Ch.  391  ;  34  L.  T.  472  ;  24  W.  R.  713— C.  A. 

A.  made  a  fraudulent  bill  of  sale  of  goods  to 
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B.,  who  subsequently,  in  the  presence  and  with 
the  sanction  of  A.,  but  without  his  being  a  party 
to  it,  assigned  to  C.,  bon&  fide,  and  for  a  valuable 
consideration.  The  actual  possession  of  the 
goods  throughout  remained  in  A.  : — Held,  that 
the  second  bill  of  sale  was  not  affected  by  the 
fraud  in  the  first,  and  that  therefore  C.*s  assign- 
ment was  protected  against  the  creditors  of  A. 
Moreioood  v.  South  Yorkshire  Railway  and 
River  Dun  Company,  3  H.  &  N.  798  ;  28  L.  J., 
Ex.114. 

12.  Putting  in  Force. 

Bospension  of  Bight.]— Where  a  debt  is  secured 
by  a  bill  of  sale  and  a  oill  of  exchange,  the  fact 
that  the  latter  is  outstanding  does  not  suspend 
the  right  of  the  creditor  to  seize  under  the  former. 
Bramwell  v.  Eglington,  6  B.  &  S.  39  ;  33  L.  J., 
Q.  B.  130  ;  10  Jur.,  N.  8.  583  ;  10  L.  T.  296  ;  12 
W.  R.  551. 

An  assignee  under  a  bill  of  sale  being  entitled 
to  take  possession,  on  default  in  payment  of  the 
debt  for  which  the  bill  of  sale  was  given  as  se- 
curity, after  demand  left  at  the  debtor's  last 
place  of  abode,  may  make  a  good  demand  of  pay- 
ment under  that  stipulation,  although  he  has 
indorsed  away  a  bill  of  exchange  given  as  col- 
lateral security  for  part  of  the  same  debt,  and 
which  was  outstanding  in  the  hands  of  third 
parties  at  the  time  of  the  demand.    lb. 

Goods  were  assigned  by  8.  to  the  defendant  by 
a  bill  of  sale,  in  consideration  of  50/.  advanced 
by  the  defendant,  with  a  proviso  that  if  S.  paid 
the  502.  upon  demand  in  writing  given  to  nim, 
or  left  at  his  last  place  of  abode,  the  deed  should 
be  void,  but  in  default  of  payment  contrary  to 
the  proviso,  **  then  at  any  time  thereafter"  it  was 
to  be  lawful  for  the  defendant  to  take  possession 
of  the  goods,  which  were  to  remain  in  S.'s  pos- 
session until  default.  At  the  same  time  S. 
accepted  and  gave  the  defendant  a  bill  at  four 
months  for  50/.  to  secui'e  the  same  debt,  and  the 
defendant  at  once  indorsed  it  over  for  value.  On 
the  16th  of  February,  the  bill  being  still  current, 
the  defendant,  knowing  8.  to  be  in  gaol  under  a 
ca.  sa.,  left  a  demand  in  writing  at  his  house,  and 
took  possession  of  the  goods  the  same  evening. 
S.  was  adjudicated  a  bankrupt  on  the  23rd  of 
February : — Held,  assuming  the  23rd  of  Februaiy 
to  be  the  material  date,  that  on  that  day  the 
goods  were  not  in  the  order  and  disposition  of 
the  bankrupt  with  the  consent  of  the  defendant, 
the  true  owner ;  for  that,  if  the  defendant  had 
been  premature  in  taking  the  goods  the  same  day 
as  the  demand,  yet  that  did  not  prevent  his 
taking  possession  in  proper  time  before  the  28rd ; 
and  that  the  mere  taking  of  the  bill  of  exchange 
did  not  suspend  his  remedy  under  the  bill  of 
sale.  Ih.  Affirmed  on  appeal:  1  L.  R.,  Q.  B. 
494  ;  35  L.  J.,  Q.  B.  163  ;  12  Jur.,  N.  8.  702  ;  14 
L.  T.  736  ;  14  W.  R.  739— Ex.  Ch. 

Seiiure  under  Bill  of  Sale.] — S.  advanced  to 
an  execution  debtor,  being  a  baker  by  trade,  155/. 
on  the  security  of  a  bill  of  sale  of  his  goods,  and 
took  possession  of  them  by  putting  a  man  into 
possession  of  them  in  his  house  on  the  16th  May. 
The  doors  were  kept  locked,  and  the  trade  and 
business  stopped,  the  key  being  kept  by  the  man 
in  possession.  On  the  IJth  May  notices  an- 
nouncing a  sale  by  auction  of  the  goods  were 
pasted  up  outside  the  house,  and  in  places  about 
the  neighbourhood,  and  the  catalogues  stated 
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that  the  sale  would  take  place  under  a  bill  of  sale 
on  the  24th  May.  The  debtor,  who  was  an  in- 
firm old  man,  was  allowed,  though  against  the 
wish  of  the  man  in  possession,  to  remain  on  in 
the  house,  on  the  plea  that  he  could  not  get 
lodgings  elsewhere.  Between  the  17th  and  the 
24th  May  an  execution  was  put  in,  the  bailiff 
procuring  admission  by  knocking  at  the  door, 
and  when  it  was  opened  forcing  his  way  in.  On 
these  facts  the  verdict,  at  the  trial  of  an  inter- 
pleader issue  to  determine  the  right  to  the  goods, 
was  entered  for  the  execution  creditor  : — Held, 
that  tlie  necessary  inference  from  the  facts  was, 
that  more  was  done  than  the  taking  merely 
formal  possession,  and  that  actual  and  real  i>os- 
scssion  and  control  were  in  fact  taken  and  kept 
by  S.,  and  that  public  notice  of  this  was  given  by 
the  catalogues  announcing  the  sale,  and  there- 
fore the  verdict  ought  to  be  entered  for  S.  Smith 
V.  H  fl/Z,  18  L.  T.  182. 

The  goods  of  a  debtor  being  seized  under  a 
county  court  execution,  A.  set  up  a  claim  to  them 
under  a  bill  of  sale  to  secure  Uie  repayment  to 
him  of  a  sum  of  money  lent  to  the  debtor.  Under 
the  power  given  to  A.  by  the  bill  of  sale  to  sell 
the  goods,  and  out  of  the  proceeds  to  reimburse 
himself  and  pay  the  surplus  to  the  debtor,  he  had 
sold  sufficient  to  repay  the  amount  of  his  original 
loan,  and  the  amount  of  a  distress  levied  on  the 
farm  of  the  debtor  and  of  rent  due  by  him  ;  but 
he  had  not  been  repaid  a  further  sum  advanced 
by  him  subsequently  to  the  county  court  execu- 
tion to  pay  a  quarter's  rent  of  the  farm  falling 
due  on  the  day  after  the  date  of  the  execution  : 
— Held,  that  he  paid  the  last-mentioned  sum  of 
his  own  wrong ;  and  that  he  could  not,  after  the 
bill  of  sale  had  been  actually  satisfied,  set  up  the 
bare  legal  property  vested  in  him  by  it,  as  against 
the  execution  creditor.  Watertoii  v.  Baker,  17 
L.  T.  494. 

A.,  in  consideration  of  an  advance  of  650Z., 
made  to  him  by  B.  and  'C,  who  carried  on  busi- 
ness under  the  name  of  *■*■  The  City  Investment 
and  Advance  Company,"  by  a  deed  in  the  form 
of  a  mortgage,  assigned  to  them  all  the  goods, 
chattels  and  effects  upon  his  farm  and  premises, 
to  secure  the  repayment  of  the  advance,  with 
power  to  the  mortgagees,  on  default,  to  sell  at 
their  discretion,  and  to  pay  over  the  surplus  to  A. 
B.  and  C.  took  possession  under  this  deed  (which 
was  not  registered),  and  sold  the  goods  by  auction. 
D.,  after  B.  and  C.  had  taken  possession,  entered 
under  a  subsequent  bill  of  sale  (duly  registered), 
and  paid  out  a  claim  of  the  landlord  for  rent : — 
Held,  that  B.  and  C,  having  perfected  their  title 
by  taking  possession  under  their  mortgage,  had 
a  right  to  sell,  and  that  they  were  not  respon- 
sible to  D.  for  any  default  in  the  mode  of 
conducting  the  sale.  Mau^han  v.  Sharpe^  17  C. 
B.,  N.  S.  443 ;  34  L.  J.,  C.  P.  19  ;  10  Jur.,  N.  S. 
989  ;  10  L.  T.  870  ;  12  W.  R.  1057. 

Held,  secondly,  that  D.  could  not  recover 
against  B.  and  C.  the  sum  paid  by  him  to  the 
landlord,  as  money  paid  to  their  use.    lb. 


After  Demand.] — A  bill  of  sale  contained 


a  proviso  for  redemption  if  the  debtor  should 
"  instantly  on  demand  and  without  delay,  on  any 
pretence  w^hatsoever,"  pay  the  sum  due,  such  de- 
mand to  be  made  "  personally  on  the  debtor,  or 
by  giving  or  leaving  verbal  or  written  notice  to 
or  for  him  at  his  place  of  business,  so  neverthe- 
less that  a  demand  be  in  fact  made  :" — Held,  that 
the  notice  to  be  left  for  the  debtor  in  his  absence 


must  be  such  as  might  reach  the  debtor,  so  as  to 
give  him  an  opportunity  of  answering  within  a 
reasonflble  time.  Matsey  v.  Sladen,  4  L.  R.,  Ex. 
13  ;  38  L,  J.,  Ex.  34. 

By  a  bill  of  sale  dated  the  15th  April,  1873, 
the  plaintiff  assigned  all  his  goods,  &c.,  to  the 
defendant  to  secure  a  sum  of  lOOZ.,  upon  the 
express  condition  that  if  the  plaintiff  did  not, 
"  immediately  upon  demand  in  writing  "  deliv- 
ered to  the  plaintiff,  or  left  for  him  at  his  home, 
pay  the  money  due,  it  should  be  lawful  for  the 
defendant  to  seize  and  sell  the  goods  comprised 
in  the  bill  of  sale.  On  the  22nd  April,  1873,  the 
defendant  went  with  bailiffs  to  the  plaintiff's 
house,  and  there  saw  his  wife  and  son,  who  told 
him  that  the  plaintiff  was  from  home,  thej 
knew  not  where,  and  that  he  might  be  gone  to 
America  for  aught  they  knew.  The  defendant 
then  read  and  delivered  to  the  wife  and  son  a 
written  demand  for  payment,  which  not  being 
complied  with,  he  at  once  put  the  bailiffs  in  pos- 
session, and  after  an  interval  of  eight  days  sold 
the  goods.  The  plaintiff  returned  to  his  home 
on  the  8th  May,  and  said  he  had  started  with 
the  100/.  to  go  to  S.  on  business,  but  had  gone  to 
R.,  had  got  drunk,  and  remained  away  on  a 
spree.  In  an  action  against  the  defendant  for 
so  seizing  and  selling  the  plaintiff's  goods : — 
Held,  that  the  defendant  was  under  the  circam- 
stances  perfectly  justified  by  the  terms  of  the 
bill  of  sale  in  seizing  the  goods  as  he  did,  imme- 
diately upon  the  demand  having  been  made  as 
stated.  Wharlt(ni  v.  Kirkwood,  29  L.  T.  644  ; 
22  W.  R.  93. 

By  a  bill  of  sale,  A.  assigned  all  his  goods  to 
secure  a  debt  due  from  him  to  the  assignee,  sub- 
ject to  a  proviso  that  the  deed  should  become 
void  upon  payment  of  the  debt  on  a  certain  day, 
or  on  some  earlier  day,  to  be  appointed  by  the 
assignee  by  a  notice  in  writing,  to  be  served  on 
A.  twenty-four  hours  before  the  day  of  payment 
so  appointed  ;  interest  to  be  paid  in  the  mean- 
time. It  was  agreed  that,  after  default  made  in 
payment  oontrajy  to  the  proviso,  it  should  be 
lawful  for  the  assignee  to  enter  and  take  posses- 
sion of  the  goods,  and  to  sell  them,  and  reimburse 
himself  out  of  the  proceeds,  accounting  to  A. 
for  any  surplus  ;  and  that,  until  such  default,  it 
should  be  lawful  for  A.  to  hold,  use,  and  poaseas 
the  goods  without,  hindrance  from  the  assignee. 
The  assignee  served  A.  with  a  notice  to  pay  on  a 
day  earlier  than  that  named  in  the  deed,  and 
afterwards  entered  and  took,  and  sold  the  goods, 
but  the  notice  was  bad,  having  been  eerred  less 
than  twenty -four  hours  before  the  day  of  pay- 
ment appointed  : — Held,  that  A.  had,  under  the 
deed,  the  right  of  possession  of  the  goods, 
defeasible  only  by  de&tult  in  payment  after  due 
notice,  and  that  he  might  therefore  sue  the 
assignee  in  trespass,  for  having  wrongfully 
entered  and  sold.  Brierly  v.  Kendall^  17  Q.  B. 
937  ;  21  L.  J.,  Q.  B.  161. 

Held,  also,  that  in  such  action  tiie  measure  cl 
damages  should  be,  not  the  value  of  the  goods, 
but  the  value  of  A.'s  interest  in  them  at  the 
time  of  the  trespass.     Th. 

By  a  bill  of  sale,  the  grantor  coTenanted  to 
pay  the  sum  secured  immediately  upon  demand 
in  writing,  signed*  by  or  on  behalf  of  the 
grantees,  being  given  to  him  or  left  at  his  last 
known  place  of  abode  ;  and  if  he  did  not  imne- 
diately  upon  such  demand  pay  the  money,  the 
grantees  were  authorized  to  enter  and  eeiie  the 
goods  comprised  in  the  bill  of  sale ;  amd  oatil 
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default  in  payment  on  such  written  demand,  the 
grantor  was  to  remain  in  possession  of  them. 
A  written  demand,  signed  by  their  attorneys  on 
behalf  of  the  grantees,  "  we  hereby  demand  of 
yon  the  immediate  payment  of,"  &c.,  was  given 
by  the  attorneys  to  a  sheriff's  officer,  who  was 
authorized  to  receive  the  money  ;  but  he  simply 
handed  the  document  to  the  grantor,  and  then 
seized  the  goods : — Held,  that  the  grantor  was 
entitled  to  a  reasonable  time  to  get  the  money, 
and  see  the  grantees,  or  some  one  whom  he  knew 
to  be  authorized  to  receive  it.  To-nu  v.  Wilsony 
32  L.  J.,  Q.  B.  33 ;  9  Jur.,  N.  S.  492  ;  7  L.  T. 
421 ;  11  W.  R.  117.  Affirmed  on  appeal,  4  B.  & 
S.  442  ;  32  L.  J.,  Q.  B.  382  ;  10  Jur.,  N.  S.  201  ; 
8  L.  T.  799 ;  11  W.  R.  952— Ex.  Cb. 


What    demand    8iiffiei6nt.]~A  bill  of 


sale  contained  a  provision  that  it  should  be  void 
in  case  the  mortgagor  should  pay  the  principal 
money  thereby  secured  ^*  upon  demand,  if  and 
when  the  mortgagee  should  so  require  by  a 
notice  in  writing,"  and  until  payment  of  the 
principal  should  pay  interest  thereon  half-yearly, 
and  also  a  proportionate  part  thereof  '^to  the 
expiration  of  the  said  notice,  when  the  same 
shall  be  given."  And  in  default  of  payment 
power  was  given  to  the  mortgagee  to  seize  and 
sell  the  property  comprised  in  the  deed: — 
Semble,  that  the  mortgagee  was  not  entitled  to 
seize  on  the  same  day  on  which  he  made  a 
demand  for  payment,  the  demand  not  being  at 
once  complied  with.  Trevor^  Ex  parte.  Burg- 
harte,  In  re,  1  Ch.  D.  297  ;  45  L.  J.,  Bk.  27  ;  33 
L.  T.  756;  24  W.  R.  301. 

By  a  deed,  in  consideration  of  money  ad- 
vanced, the  present  and  future  stock  of  the 
plaintiff  were  assigned  to  the  defendant,  subject 
to  a  proviso,  that  if  the  money  were  repaid  at 
the  end  of  ten  years,  or  at  such  earlier  day  or 
time  as  the  defendant  should  appoint  by  notice 
in  writing,  sent  by  post,  or  delivered  to  the 
plaintiff,  or  left  at  his  house  or  last  place  of 
abode,  the  deed  should  cease  and  be  void  ;  pro- 
vided, that  if  default  should  be  made  in  pay- 
ment contrary  to  the  proviso,  then  and  imme- 
diately thereupon  it  should  be  lawful  for  the 
defendant  to  enter  upon  the  plaintiff's  premises, 
and  seize  and  sell  the  goods.  The  defendant 
served  a  notice  on  the  plaintiff  at  noon  to  pay 
the  money  due  at  half-past  twelve  p.m.  of  the 
same  day,  and  then,  on  default,  seized  and  sold 
the  goods  on  the  plaintiff's  premises : — Held, 
that  the  notice  under  the  deed  must  be  a  reason- 
able notice,  and  that  half-an-hour's  notice  was 
not  reasonable.  BriglUy  v.  Norton,  3  B.  &  S. 
306  ;  32  L.  J.,  Q.  B.  38  ;  9  Jur.,  N.  S.  495 ;  7 
L.  T.  422  ;  11  W.  R.  167  ;  8,  P.,  Rogers  v.  Mutton, 
31  L.  J.,  Ex.  275. 

See  also  cases  under  MoBTGAOE. 

Sale  of  Ooods  eomprifed  in  Bill  of  Sale  in 
ordinary  course  of  Businesi.] — Farm  produce, 
&c.,  over  which  a  bill  of  sale  had  been  granted, 
were  seized  by  the  landlord  of  a  farm,  under  a 
distress  for  rent,  and  were  appraised  at  a.  con- 
siderably greater  amount  than  Hie  amount  of 
rent  due.  The  agisnt  of  the .  landlord  knowing 
that  the  tenaut  was  indebted  to  the  landlord  in 
respect  of  the  incoming  valuation,  but  in  igno- 
rance of  the  bill  of  sale,  allowed  the  tenant  to 
sell  a  quantity  of  wheat  which  had  been  seized 
imder  the  distress.    Upon  obtaining  the  amount 


realized  by  the  sale  of  the  wheat,  the  agent  paid 
to  the  landlord  the  amount  due  under  the  valua- 
tion. In  an  action  by  the  landlord  against  the 
tenant  and  the  grantor  of  the  bill  of  sale,  for 
breach  of  the  covenants  of  the  lease  of  the  farm, 
and  for  an  injunction  to  restrain  the  removal  of 
the  goods,  &c.,  the  grantor  of  the  bill  of  sale 
counter-claimed  in  respect  of  the  amount  so 
paid  to  the  landlord  : — Held,  that  the  sale  of  the 
wheat  under  the  circumstances  was  not  a  sale  in 
the  ordinary  course  of  business,  and  that  the 
grantee  of  the  bill  of  sale  was  entitled  to  recover 
the  amount  realized  thereon  from  the  landlord, 
Musgrave  v.  Stevens,  47  J.  P.  295. 

"  Seasonable  ezonse"  for  Hon-prodnction  of 
Receipt  for  Eent.] — The  provisions  of  s.  7  of  the 
Bills  of  Sale  Act  (1878)  Amendment  Act,  1882, 
apply  to  goods  seized  after  the  date  of  the  com- 
mencement of  the  act  under  a  bill  of  sale  exe- 
cuted and  registered  before  such  date.  Where 
the  grantor  of  a  bill  of  sale  did  not,  upon  demand 
in  writing  by  the  grantee,  produce  a  receipt  for 
rent  which  had  only  become  due  a  few  days,  and 
of  which  it  appeared  the  landlord  had  not  yet 
required  payment : — Held,  that  the  grantor  had 
not "  without  reasonable  excuse  "  failed  to  pro- 
duce his  last  receipt  for  rent,  within  the  meaning 
of  the  4th  sub-s.  of  s.  7  of  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882.  Cotton,  Ex 
parte,  11  Q.  B.  D.  801 ;  49  L.  T.  52  ;  32  W.  R. 
68  ;  47  J.  P.  699. 

Belief  against  Seisnre  of  66odf.]^Where, 
after  goods  had  been  seized  under  a  bill  of  sale 
for  d^ult  in  payment  of  instalments  due  there- 
under, the  grantor  offered  to  pay  the  amount 
due,  but  the  grantee  refused  to  receive  the  same : 
— Held,  that  the  court  had  power,  under  the 
above-mentioned  section,  to  make  an  order  re- 
straining the  grantee  from  selling  the  goods  on 
condition  that  the  amount  due  was  paid.    lb, 

**  Order  and  Disposition."]— ^The  Bills  of  Sale 
Act,  1882,  repeals  the  20th  section  of  the  Bills  of 
Sale  Act,  1878,  in  respect  of  bills  of  sale  given 
by  way  of  security,  but  not  in  respect  of  bills  of 
sale  given  by  way  of  absolute  transfer,  and  there- 
fore chattels  comprised  in  a  registered  bill  of 
sale  given  by  way  of  absolute  transfer  are  not  in 
the  order  and  disposition  of  the  grantor  within 
the  Bankruptoy  Act.  Swift  v.  Pannell,  24  Ch. 
D.  210 ;  48  L.  T.  351  ;  31  W.  R.  543. 

An  agreement,  by  a  clause  in  an  ordinary 
building  contract,  that  all  building  and  other 
materials  brought  by  the  builder  upon  the  land, 
shall  become  the  property  of  the  landowner,  is 
not  a  bill  of  sale  witnin  the  Bills  of  Sale  Act, 
1878  (41  &  42  Vict.  c.  31).  Reeves  v.  Rarlow, 
11  Q.  B.  D.  610. 

Notwithstanding  the  repeal  of  s.  20  of  the 
Bills  of  Sale  Act,  1878,  by  s.  15  of  the  Bills  of 
Sale  Act,  1882,  the  effect  of  s.  3  of  the  latter 
act  is,  that  the  grantee  of  a  bill  of  sale,  regis- 
tered under  the  Act  of  1878  before  the  coming 
into  operation  of  the  Act  of  1882,  is,  so  long  as 
the  registration  is  subsisting,  entitled  to  the  pro- 
tection afforded  by  s.  20  against  the  "order  and 
disposition  "  of  the  grantor,  even  when  an-  act 
of  bankruptcy  is  committed  by  the  grantor  after 
the  coming  into  operation  of  the  Act  of  1882. 
Izard,  Ee  parte,  Chappie,  In  re,  23  Ch.  D.  409.; 
52  L.  J.,  Ch.  802  ;  49  L.  T.  230  ;  32  W.  R.  218— 
G.  A. 
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ConMlidAtioB  of  Kortgftge  with.]— -The  doc- 
trine of  consolidation  of  mortgages  does  not 
enable  the  grantee  by  a  registered  bill  of  sale  of 
goods  seized  under  a  fi.  fa.  to  take  a  prior  mort- 
gage of  other  property  of  the  grantor,  and  claim 
that  the  surplus  proceeds  of  the  goods,  after 
discharging  the  sum  secured  bj  the  bill  of  sale, 
shall  be  applied  in  satisfaction  of  the  prior  mort- 
gage, so  as  to  defeat  the  right  of  the  execution 
cr^itor  to  such  surplus.  Chetworth  y.  Hunt, 
6  C.  P.  D.  266  ;  49  L.  J.,  C.  P.  607  ;  42  L.  T. 
774  ;  28  W.  R.  816  ;  44  J.  P.  605. 

Payment  by  Initalments — Defknlt — Oiying 
Time — Waiver.] — A  bill  of  sale  contained  a  pro- 
viso for  redemption,  and  also  a  proviso  if  the 
grantor  should  make  default  in  payment  of  62/. 
or  any  part  thereof,  when  and  as  the  same  should 
become  due  and  payable  according  to  the  proviso 
for  that  purpose  thereinbefore  contained,  the 
whole  amount  of  moneys  secured  should  be  then 
immediately  due  and  payable,  and  it  should  be 
lawful  for,  but  not  obligatory  on«  the  grantee  to 
take  possession.  The  sum  advanced  was  payable 
by  instalments  of  2/.,  the  first  on  Monday,  the 
22nd  May,  and  the  others  on  Monday  in  each 
succeeding  week,  until  the  entire  sum  was  paid. 
The  grantor  was  unable  to  pav  the  instalment 
which  became  due  on  the  28th  August,  but  the 
grantee  of  the  company  consented  to  wait  till 
the  11th  September,  when  the  sum  of  6/.  was  to 
be  paid.  Upon  the  7th  September,  he  took  pos- 
session of  the  goods,  and  on  the  11th  he  carried 
away  the  goods  and  sold  them.  An  action 
having  been  brought  to  recover  damages  for  such 
seizure  and  sale  : — Held,  that  the  time  havii^ 
been  enlarged  for  paying  the  money,  there  had 
been  no  default,  and  therefore  the  grantor  was 
entitled  to  recover  damages.  Albert  v.  Groavenor 
JnveMtment  Company^  3  L.  R.,  Q.  B.  123  ;  37  L.  J., 
Q.  B.  24  ;  8  B.  &  S.  664. 

The  plaintiff  gave  the  defendant  a  bill  of  sale 
on  his  goods  as  security  for  money  advanced. 
The  loan  was  to  be  repaid  by  instalments,  and 
the  bill  of  sale  authorized  the  defendant  at  any 
time  after  the  execution  thereof  to  take  and 
retain  possession  of  all  the  goods  comprised  in  it, 
until  all  the  money  payable  under  it  should  have 
been  satisfied.  It  also  contained  a  power  of  sale. 
The  plaintiff,  having  paid  thirteen  instalments, 
on  the  day  when  the  fourteenth  became  due, 
called  upon  the  defendant  and  asked  for  time  ; 
the  defendant  replied  that  he  would  wait  for  a 
week,  but  he  seized  the  goods  upon  the  third 
day  and  sold  them  before  any  further  default 
had  been  committed  by  the  plaintiff.  An  action 
having  been  brought  to  recover  damages  for  the 
seizure  and  sale,  at  the  trial  the  judge  asked  the 
jury  whether  the  defendant  had  so  acted  as  to 
induce  the  plaintiff  to  believe  that  the  defen- 
dant would  hold  his  hand :  the  jury  answered 
this  question  in  favour  of  the  plaintiff  : — Held, 
that  there  was  no  evidence  of  a  waiver  by  the 
defendant,  and  that  there  must  be  a  new  trial. 
Quaare,  whether  Albert  v,  Orotvenor  InvestmefU 
Company  (3  L.  R.,  Q.  B.  123)  was  correctly  de- 
cided. WUliami  v.  Stem,  5  Q.  B.  D.  409 ;  49 
L.  J.,  Q.  B.  663  ;  42  L.  T.  719  ;  28  W.  R.  901— 
C.A, 

I^jnnotion  reitraixung  Grantee  —  When 
granted.] — On  an  interlocutory  application  by 
the  grantor  of  a  bill  of  sale  for  an  injunction  to 
restrain  the  grantee  who  has  taken  possession 


under  it  from  selling  or  continuing  in  possession, 
unless  the  bill  of  sale  is  clearly  invalid,  the  only 
relief  which  will  be  granted  is,  that  on  the 
grantor  bringing  into  court  the  amount  which 
the  grantee  swears  is  due,  the  grantee  will  be 
restrained  from  making  awav  with  the  mortgaged 
propertv.  JlUl  v.  Kirkwood,  42  L.  T.  105  ;  28 
VV.  R.  368— C.  A. 

The  holder  of  an  unregistered  bill  of  sale  was 
in  possession  of  the  chattels  therein  comprised 
when  the  debtor  filed  a  petition  for  liquidation 
and  obtained  an  order  restraining  the  mortgagee 
from  proceeding  under  his  seizure  until  after  the 
appointment  of  the  trustee  in  liquidation.  No 
evidence  impeaching  the  deed  or  possession  was 
produced  in  support  of  the  application  for  the 
order  : — Held,  that  the  order  had  been  im  provi- 
dently g^nted  and  must  be  discharged.  The 
court  will  not  restrain  the  exercise  of  a  mort- 
gagee*s  legal  rights,  upon  a  mere  suggestion  that 
when  the  trustee  in  tne  liquidation  is  appiointed 
he  may  be  able  to  find  evidence  enabling  him  to 
impeach  the  mortgage  deed.  The  court  will 
require  in  support  of  an  application  for  such  an 
order  evidence  of  belief  at  least,  in  the  existence 
of  facts  sufficient  to  impeach  the  deed,  and 
ample  security  to  the  mortgagee  seeking  to 
exercise  his  legal  rights.  SkrU^  Ex  parte, 
Lanergan,  In  re  (4  Ch.  D.  789 ;  36  L.  T.  270), 
approved.  Bayly ,  Ex  parte.  Hart,  In  re,  43  L.  T. 
181— C.  A. 

Interloentory  Ixgnnetion  against  Treepaaaer 
in  Potieision  of  Land.] — ^Where  after  the  expira- 
tion of  a  tenancy  for  years  the  holder  of  a  bill 
of  sale  of  the  furniture  of  the  late  tenant  put  and 
continued  a  man  in  possession  of  the  furniture 
upon  the  premises  under  a  power  in  his  security : 
— Held,  that  the  landlord  was  entitled  to  treat 
the  bill  of  sale  holder  .as  a  mere  trespasser  ;  and 
in  an  action  against  him  by  the  landlord  to 
restrain  him  from  selling  the  goods  on  the  pre- 
mises or  continuing  in  possession,  an  inter- 
locutory injunction  was  granted  in  those  terms. 
Smith  V.  Broum,  48  L.  J.,  Ch.  694. 

Sffoct  of  Ezeontion  on  nnregietered  Sill  of 

Sale.]— Whether,  under  17  &  18  Vict.  c.  36,  a.  1. 
the  taking  in  execution  of  goods  comprised  in  an 
unregistered  bill  of  sale  defeated  the  bill  of  sale 
wholly  or  only  to  the  extent  necessary  to  give 
effect  to  the  execution,  quaere.  The  position  in 
Richards  v.  Jamet  (2  U  R.,  Q.  B.  28o),  that  it 
has  the  former  effect,  doubted.  ArtUtie  Cidomr 
Printing  Company,  In  re,  Fourdrinier,  Expartt, 
21  Ch.  D.  510 ;  31  W.  K.  149— C.  A. 

The  effect  of  s.  8  of  the  BUls  of  Sale  Act,  1878. 
in  avoiding  an  unregistered  bill  of  sale  as  against 
an  execution  creditor  of  the  grantor,  is  to  avoid 
it  only  to  the  extent  necessary  to  satisfy  the 
execution.  Richards  v,  James  (2  L.  R.,  Q.  B, 
28.5)  distinguished,  on  the  ground  that  the  words 
of  8. 1  of  the  Bills  of  Sale  Act,  1854,  are  different 
from  those  of  s,  8  of  the  Act  of  1878.  Blaiherg. 
EiB  parU,  Toomsr,  In  re,  23  Ch.  D.  2&4  :  52 
L.  J.,  Ch.  461  ;  49  L.  T.  16 ;  31  W.  B.  90S— 
C.A. 

If  after  the  sheriff  under  an  execati<Hi  has 
seized  the  goc»ds  comprised  in  an  unregistered 
bill  of  sale  to  which  the  Act  of  1878  applies,  the 
bill  of  sale  holder  takes  a  sufficient  possession 
before  the  filing  of  a  bankruptcy  petition,  on 
which  the  grantor  is  afterwiuds  adjudicated  a 
buikrupt,  and  the  execution  is  then  avoided  by 
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virtue  of  the  relation  back  of  the  title  of  the 
trustee  in  the  bankruptcy  to  an  act  of  bank- 
ruptcy committed  before  the  levy  of  the  execu- 
tion, the  execution  is  swept  away  as  if  it  had 
never  existed,  and  the  bill  of  sale  holder  is  en- 
titled to  the  goods  as  against  the  trustee.    lb, 

Wrongftd  Seixiire  under  Bill  of  Sale— Damages 
Seooverable  by  Grantor.]— Where  a  defendant 
had,  under  an  asvsignment  by  an  executrix  of  all 
moneys  due  to  her  under  her  husband's  will, 
seized  and  sold  the  stock  uix)n  the  plaintiff's 
farm,  claiming  under  a  bill  of  sale  to  her  by  a 
former  occupier  of  the  stock  then  on  the  farm, 
as  security  for  money  advanced  by  her,  and  the 
plaintiff  had  repeatedly  applied  to  the  defen- 
dant in  vain  for  accounts  of  his  claim,  and  there 
was  no  satisfactory  evidence  as  to  whether  the 
original  debt  was  subsisting,  and  the  sale  in- 
cluded many  things  which  the  defendant  must 
have  known  were  not  in  the  bill  of  sale  at  all, 
and  there  were  circumstances  of  great  aggrava- 
tion : — Held,  that  it  was  rightly  left  to  the  jury 
whether  they  believed  the  debt  to  be  due,  and 
whether  it  was  due  to  the  assignor,  as  executrix, 
and  that  if  not  they  should  find  for  the  plaintiff, 
and  that  it  was  a  proper  case  for  vindictive 
damages  ;  and  they,  having  given  beyond  the 
full  value  of  the  stock  seized,  more  than  double 
that  value  by  way  of  damages,  the  court  was 
reluctant  to  interfere,  although  they  thought  the 
amount  excessive,  and  recommended  a  compro- 
mise. TliOTnas  V.  Harris^  27  L.  J.,  Ex.  353  ; 
S,  C,  at  nisi  prius,  1  F.  &  F.  67. 

Bill  of  Sale  by  Equitable  Owner.] — Goods  were 
vested  in  a  trustee  with  power  to  sell  them  upon 
the  direction  of  his  cestui  que  trust.  The  cestui 
que  trust,  with  the  authority  of  the  trustee,  exe- 
cuted and  registered  a  bill  of  sale  assigning  the 
goods  : — Held,  that  the  bill  of  sale  was  void  as 
against  execution  creditors.  CJtapman  v.  Knighty 
5  C.  P.  D.  308  ;  49  L.  J.,  C.  P.  425  ;  42  L.  T.  538  ; 
28  W.  R.  919  ;  44  J.  P.  491. 

By  Grantee  of  nnregietered  Bill  not  in 

PoBMBSion.] — A  county  court  judge  decided  that 
a  registered  bill  of  sale,  given  by  a  person  out  of 
possession  of  the  goods  assigned  and  deriving 
title  from  a  grantee  under  an  unregistered  bill  of 
sale,  was  invalid  against  an  execution  creditor  : 
— Held,  by  Grove,  J.  (Lopes,  J.,  dissenting),  that 
this  decision  was  correct,     lb. 


13.  Specific  Pebfobmaxce  of  Agreement 
TO  GIVE  Bill  of  Sale. 

Effect  of.] — On  the  13th  March  A.  commenced 
an  action  against  B.  to  enforce  specific  perfor- 
mance of  an  agreement  to  execute  a  bill  of  sale 
of  the  chattels  and  effects  in  an  inn.  On  the 
16th  March  A.,  on  his  ex  parte  application,  was 
appointed  interim  receiver,  pending  a  reference 
for  the  appointment  of  a  receiver,  and  the  same 
day  he  took  possession  of  the  inn,  and  left  a  man 
in  charge.  The  same  night  B.  left  the  inn,  and 
the  next  day  filed  a  liquidation  petition.  The 
trustee  under  the  liquidation  claimed  the  chat- 
tels and  effects  in  the  inn  on  the  ground  that  the 
agreement  was  vofd  as  against  him  under  the 
Bills  of  Sale  Act,  and  that  the  chattels  and 
effects  were  in  the  apparent  possession  of  B.  at 
the  commencement  of  the  liquidation  : — Held, 


that  the  Bills  of  Sale  Act  did  not  apply,  that  the 
agreement  created  a  good  equitable  charge  in 
favour  of  A.,  and  that  the  possession  taken  hj 
A.  as  interim  receiver  took  the  chattels  and 
effects  out  of  the  order  and  disposition  of  B. 
Jhylor  V.  Erkertley,  5  Ch.  D.  740  ;  36  L.  T.  442  ; 
25  W.  R.  527. 

Interim  Seceiver,  Appointment  ol] — In  an 
action  for  specific  performance  of  an  agreement 
to  execute  a  bill  of  sale,  the  plaintiff  applied  ex 
parte,  and  before  the  appearance  of  the  defen- 
dant, for  the  appointment  of  a  receiver,  and  the 
usual  order  was  made  directing  a  reference  to 
chambers  to  appoint  a  receiver  : — Held,  that  the 
plaintiff  was  entitled  to  have  the  property  pro- 
tected in  the  meantime,  and  the  order  of  the 
court  below  varied  by  directing  the  appointment 
of  the  plaintiff  as  interim  receiver  witnout  secu- 
rity for  fourteen  days,  or  until  a  receiver  should 
be  appointed  under  the  order.  Taylor  v. 
Erh^mley,  2  Ch.  D.  302  ;  45  L.  J.,  Ch.  527  ;  24 
W.  R.  460— C.  A. 


14.  Evidence  to  Impeach  Validity  of. 

Ab  to  Fraud.] — A.,  being  sued  as  executor  de 
son  tort  of  his  father,  claimed  goods  under  an 
assignment  from  his  father  to  himself,  the  con- 
sideration whereof  was  stated  in  the  deed  to  be  a 
debt  due  from  his  father  to  him  ;  and  to  prove 
that  the  deed  was  not  fraudulent,  it  was  pro- 
posed by  A.'s  counsel  to  go  into  evidence  to  snew 
that  A.'s  father  really  owed  A.  money  : — Held, 
that,  for  this  purpose,  what  A.'s  father  said  to 
A.,  or  in  A.'8  presence,  as  to  his  owing  A.  money, 
was  receivable,  as  it  was  proof  of  an  account 
stated  between  them,  but  that  what  A.'s  father 
said  on  the  subject  in  the  absence  of  A.  was  not 
receivable,  as  that  would  be  merely  an  admission 
by  A.'s  father,  under  whom  A.  claimed,  but 
under  whom  the  plaintiff  did  not  claim.  Yardley 
V.  Ai^noldf  Car.  k  M.  434. 

To  prove  a  bill  of  sale  fraudulent,  declarations 
made  by  the  vendor  at  the  time  of  executing  it 
are  admissible,  but  not  those  made  at  another 
time.    Phillips  v.  Eavter^  1  Esp.  355. 

In  an  action  against  the  sheriff  for  seizing  and 
converting  goods  as  the  goods  of  A.,  in  which  the 
plaintiff  claimed  property,  under  a  prior  bill 
from  A.,  it  is  necessary  for  the  sheriff,  in  order  to 
be  let  in  to  contend  that  the  bill  of  sale  is  f  rau- 
lent  and  void,  to  give  some  evidence  that  he  ^ 
seized  by  authority  from  an  execution  creditor 
of  A.,  as  the  bill  of  sale  would  be  valid  between 
the  parties  and  against  strangers,  but  void  only 
as  against  creditors.  Bessey  v.  WindJuitn,  6  Q. 
B.  166  ;  14  L.  J.,  Q.  B.  7. 

Subsequent  Bankruptcy  of  Orantor.l— Trover 
by  A.  against  the  assignees  of  a  bankrupt,  for 
selling  goods  of  A. '  A.  gave  evidence  that,  prior . 
to  the  bankruptcy,  the  person  in  possession,  and 
apparently  the  owner,  had  assigned  them  to  C, 
who  had  for  valuable  consideration  assigned 
them  to  A.  A.  had  put  a  person  in  possession 
of  the  goods,  but  C.  continued  to  carry  on  the 
business  of  the  house  where  they  were.  On 
the  part  of  the  assignees  it  was  suggested  that 
the  transaction  was  colourable,  and  that  the 
goods  belonged  to  the  bankrupt.  Before  any 
evidence  was  offered  of  any  connexion  between 
A.  and  the  bankrupt,  one  of  the  witnesses  for 
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the  defence  was  asked  **  whether  he  remeiiibered 
C.  making  a  claim  to  the  goods  after  the  bank- 
ruptcy." The  question  was  disallowed  : — Held, 
that  it  ought  to  have  been  allowed.  Ford  y. 
Mliott,  4  Ex.  78  ;  18  L.  J.,  Ex.  447. 

A.  conveyed  goods  by  bill  of  sale  to  B.  By  a 
second  bill  of  sale  A.  conveyed  the  same  goods  to 
C.  A.  having  become  bankrupt,  and  the  first 
bill  of  sale  not  having  been  duly  registered,  A.'8 
assignees  brought  trover  for  the  goods : — Held, 
that  B.  could  not  set  up  the  bill  of  sale  to  C. 
against  the  assignees.  NichoUim  v.  Cooper^  3  H. 
&  N.  384. 

Admiisioni.] — On  an  interpleader  issue  to  try 
the  right  to  goods  claimed  by  the  plaintiff  under 
an  assignment  to  secure  a  debt  alleged  to  be  due 
to  him,  {the  admissions  of  the  assignor,  before 
the  date  of  the  assignment,  that  he  was  indebted, 
are  not  receivable  in  evidence  for  the  plaintiff. 
Coole  V.  Braham,  4  Ex.  183  ;  18  L.  J.,  Ex.  105. 

Ab  against  EzeoutioiL  Creditors.]  —  Goods 
having  been  seized  under  an  execution  upon  a 
judgment  in  a  county  court  against  R.,the  plain- 
tiff, who  claimed  the  goods  under  an  assignment 
which  was  void  against  creditors,  brought  an 
action  against  the  Imiliffs  of  the  county  court  for 
such  seizure,  and,  to  prove  the  trespass,  put  in 
evidence  the  writ  of  execution,  with  the  levy  in- 
dorsed thereon.  The  writ  recited  the  judgment 
recovered  in  the  county  court : — Held,  that  this 
was  not  sufficient  evidence  of  the  judgment  to 
justify  the  bailiffs.  White  v.  MorHt,  11  C.  B. 
1015  ;  21  L.  J.,  C.  P.  185  ;  16  Jur.  600. 

In  an  interpleader  issue  between  a  claimant 
under  a  bon&  fide  bill  of  sale  duly  registered, 
and  an  execution  creditor  of  the  assignor,  the 
latter  cannot  set  up  a  prior  bill  of  sale  to  a  third 
party,  also  bonft  fide,  but  void  as  against  execu- 
tion creditors  for  want  of  due  registration.  Ed- 
wards V.  English,  7  E1.&  Bl.  664  ;  26  L.  J.,  Q.  B. 
193  ;  3  Jur.,  N.  S.  934. 

In  an  interpleader  issue  between  claimant  and 
execution  creditor,  the  plaintiff  claiming  under 
a  bill  of  sale  for  alleged  advances  to  the  assignor, 
a  son,  the  question  is,  whether  the  property  was 
really  intended  to  pass,  and  this  will  greatly 
depend  upon  whether  the  advances  were  reallv 
made  ;  but  it  is  not  conclusive  that  the  assignor  s 
object  was  to  evade  an  execution,  because,  ex- 
cept in  cases  of  bankruptcy  or  insolvency,  a 
debtor  may  prefer  a  particular  creditor,  and  pay 
him  in  money  or  in  goods ;  and  the  question 
will  be  whether  he  really  meant  to  do  so,  or 
only  to  pretend  and  appear  to  do  so  for  the  pur- 
pose of  escaping  the  execution,  the  goods  to  be 
afterwards  resumed  by  the  assignor.  Sutton  v. 
Bath,  1  F.  &F.  152. 

In  an  interpleader  suit  the  question  being  be- 
tween a  claimant  under  a  bill  of  sale  from  the 
sheriff  and  an  execution  creditor,  the  bill  of  sale, 
though  it  may  not  per  se  be  sufficient  prim& 
facie  evidence  of  the  title  of  the  claimant,  is  so 
coupled  with  some  evidence  of  a  prior  seizure  by 
the  sheriff.  Homidge  v.  Cooper,  27  L.  J.,  Ex.  814. 

A  claimant  was  plaintiff,  and  an  execution 
creditor  defendant,  in  an  interpleader  issue,  to 
try  whether  certain  goods  were,  at  the  time  of 
the  seizure  thereof  by  the  sheriff,  under  a  writ  of 
execution,  the  goods  of  the  plaintiff.  The  plain- 
tiff proved  a  valid  bill  of  sale  to  him  of  the 
goods : — Held,  that  it  was  competent  for  the 
defendant  to  defeat  the  plaintiff's  title  by  proving 


a  prior  bill  of  sale  to  a  third  party.  Gadsden  v. 
Barrow,  2  C.  L.  R.  1063  ;  9  Ex.  514  ;  23  L.  J., 
£x.  134. 

Person  Selling  nnder— Estoppel.] — A  party 
who  has,  under  an  authority  from  the  assignee, 
acted  upon  a  bill  of  sale  by  selluig  the  goods, 
cannot,  in  an  action  by  the  assignee,  for  the 

Eroceeds,  impeach  its  validity.  Neither  can 
e,  if  the  authority  to  seU  is  in  general  terms  to 
sell  all  the  effects  at  a  certain  place,  and  he  has 
afterwards  admitted  a  balance  in  his  hands  on 
the  sale,  set  up  in  such  an  action  that  p>art  of  the 
goods  sold  was  not  comprised  in  the  bill  of  sale, 
and  that  the  proceeds  of  the  goods  which  were 
so  have  been  exhausted  by  expenses  or  payments 
in  pursuance  of  the  authority.  Baker  v.  JkUe^ 
1  F.  &  F.  271. 


BIRTHS. 

1.  Pboof  ov,—See  Evidekcb. 
II.  Concealing.— 5pc  Cbiminal  Law. 


BISHOP. 

See  ECCLESIASTICAL  LAW. 


BLASPHEMY. 

I.  What  is.— See  Ecclesiastical  Law. 
IL  Libels.— /&^  Defamation. 


BLOCKADE. 


See  SHIPPING. 


BOARD. 

I.  OF  HEALTH.— &tf  HEALTH. 
II.  OF  WORKS.— &»  METROPOLIS. 

III.  POOR  LAW.—See  POOR  LAW. 

IV.  LOCAL  GOVERNMENT.  — &w  LOCAL 

GOVERNMENT. 


1901 


BOUNDARIES. 


1902 


BOABDING  HOUSE. 

See  LANDLORD  AND  TENANT. 


BOND. 

iS^  DEED. 


BOOKS. 

See  COPYBIOHT. 


BOROUGH. 

1.  Vote  for.— ><!p<'  Election  Law. 
IL  Otbeb  Mattebs  Relatino  to.— See  Cob- 

POBATION. 


BOTTOMRY. 

See  SHIPPING. 


BOUNDARIES. 

1.  How  Determined, 

2.  BHdence,  1903. 

3.  Duty  of  Laiidlovd  and  Tenant  to  Preierve, 

— See  Landlobd  and  Tenant. 

4.  0/  Commons. — See  Commons. 


1.  How  Determined. 

When  two  ConntieB  separated  by  a  River — 
Inaoenrate  Description — Presnmption.  ]  —  Upon 
an  indictment  against  the  inhabitants  of  Breck- 
nockshire for  non-repair  of  half  a  bridge,  it 
was  found,  upon  a  special  verdict,  that  the  mid- 
channel  of  the  river  Wye  had  always  formed  the 
boundary  between  the  counties  of  Brecon  and 
Radnor,  above  and  below,  and  partly  within  the 
parish  of  G.,  but  that  before  2  &  3  Will.  4,  c.  64, 
the  boundary  receded,  at  a  certain  point  within 
the  parish,  from  the  mid-channel  to  the  right 
bank  of  the  river,  and  thence  inland,  at  a  slant, 
and  then  back  to  the  mid-channel  of  the  river, 
so  as  to  include  within  Radnorshire  a  part  of 
the  river,  and  470  acres  of  land,  on  its  right 
bank,  part  of  the  parish  of  G.  No  other  portion 
of  the  parish  of  G.,  on  the  right  bank  of  the 
Wye,  than  the  470  aores  ever  was  in  the  county 


of  Radnor,  and  no  part  of  the  parish  of  G., 
which  up  to  the  passing  of  2  &  3  Will.  4,  c.  64, 
was  situate  in  the  county  of  Radnor,  was  isolated 
or  detached  from  the  remainder  of  the  county, 
unless  it  was  the  portion  of  470  acres.  The 
bridge  was  within  the  parish  of  G.,  and  crossed 
the  river  Wye  between  the  points  where  the  old 
boundaries  of  the  counties  of  Radnor  and  Brecon 
left  and  returned  to  the  mid-channel  of  the 
river,  and  the  only  part  of  the  bridge  which  was 
out  of  repair  was  that  extending  from  the  mid- 
channel  to  the  right  bank  of  the  river  : — Held, 
that  the  inhabitants  of  Brecknockshire  were 
liable  to  repair  half  the  bridge,  since  it  stood 
half  in  their  county  and  half  in  Radnorshire; 
for  that,  upon  such  finding,  it  was  clear  that  the 
470  acres  were  the  part  of  the  parish  of  G.  which 
was  intended  to  he  described  in  2  &  3  Will.  4, 
c.  64,  as  isolated  from  the  main  body  of  the  county 
of  Radnor,  and  therefore  to  be  transferred  to 
the  county  of  Brecon,  though  in  strictness  it  was 
not  isolated,  but  touched  the  remainder  of  the 
county  on  one  side,  and  though  it  was  in- 
accurately described  in  the  first  column  of  the 
schedule  as  belonging,  at  the  time  of  the  passing 
of  the  act,  to  Brecknockshire.  Beg,  v.  Breck- 
nocJuthire,  16  Q.  B.  813  ;  19  L.  J.,  M.  C.  203  ;  15 
Jur.  361. 

Held,  also,  that  2  &  3  Will.  4,  c.  64,  and  7  &;  8 
Vict.  c.  61,  transferred  to  Brecknockshire  not 
only  the  470  acres,  but  also  haff  the  river,  where 
it  abutted  upon  them,  so  as  to  make  the  boun- 
dary between  the  counties  of  Radnor  and  Brecon 
run  there,  as  elsewhere,  per  medium  filum  aquae. 
Ih, 

Where  two  parishes  are  separated  by  a  river, 
the  medium  filum  is  the  presumptive  boundary 
between  them.  Rex  v.  Landulph,  1  M.  &  Rob. 
393. 


In  a  Borough  under  2  ft  8  Will.  4,  o. 
Plaoe  forming  part  of  Anoient  Borough.] — By 
a  charter  of  James  I.  the  bailiifs  and  burgesses 
of  a  borough  had  a  right  to  return  a  member  to 
parliament.  By  the  same  charter,  twelve  capital 
burgesses  were  nominated,  and  that  body  was 
to  be  thereafter  kept  up  by  electors  from  the 
common  burgesses,  and  tne  office  of  capital  bur- 
gess required  residence  within  the  borough.  To 
the  bailiff  and  capital  burgesses  power  was  given 
from  time  to  time  to  elect  and  appoint  such 
and  so  many  other  men,  inhabitants  or  not  in- 
habitants of  the  borough  (with  certain  restric- 
tions), to  be  thereafter  burgesses  of  the  borough. 
F.  was,  before  the  2  &  3  Will.  4,  c.  64,  a  part  of 
the  ancient  borough,  but  so  detached  from  the 
borough,  that,  by  reason  of  including  it,  the 
boundary  established  by  that  act  would  not  be 
continuous  : — Held,  by  Wilde,  C.  J.,  and  Maule, 
J.,  that  F.  had,  before  the  2  &  3  Will.  4,  c.  64, 
formed  part  of  the  boundary  for  the  purpose  of 
the  election  of  members  to  serve  in  parliament, 
and  that  it  therefore  was  brought  within  the 
saving  part  of  s.  37 : — Held,  contr^  by  Cress- 
well  and  Williams,  JJ.  Palmer  v.  Alleny  6 
C.  B.  61 ;  18  L.  J.,  C.  P.  257  ;  13  Jur.  708. 

When  Parish  extends  up  to  a  Highway.] — 

An  act  of  Charles  II.,  creating  a  new  parish  of 
A.  out  of  the  old  parish  of  M.,  enacted  that  "  all 
that  precinct  included  within  the  bounds  herein- 
after expressed"'  should  form  the  new  parish. 
On  the  northern  boundary,  where  the  old  parish 
was  divided  from  the  parish  of  S.  by  a  highway, 
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the  precinct  was  described  thus  :  '^  with  all  the 
houses  and  grounds  abutting  on  and  upon  the 
king's  highway  or  great  road  : " — Held,  that  the 
boundary  of  the  new  parish  extended  beyond 
the  houses  abutting  on  the  highway  to  the 
medium  filum  of  the  highway.  R^.  v.  Strand 
Board  of  Work*,  4  B.  &  S.  526  ;  12  W.  R. 
828. 

Where  Pariih  extendi  up  to  a  Tidal  River.] 
— Where  a  parish  extends  up  to  a  tidal  river,  but 
there  is  nothing  to  shew  whether  it  does  or  does 
not  extend  beyond  the  line  of  the  ordinary  or 
medium  high  water  mark,  land  between  such 
high  water  and  low  water  mark  cannot  be  as- 
sumed to  be  within  the  parish,  as  there  is  no 
distinction  in  this  respect  between  land  on  the 
sea-shore  and  land  on  the  shore  of  a  tidal  river. 
Bridgewater  (^Trvitees)  v.  Bootle-cum-Linacrey 
2  L.  R.,  Q.  B.  4  ;  36  L.  J.,  Q.  B.  41. 

For  a  Town  under  8  ft  9  Viet  o.  18,  s.  188.]— 

In  fixing  the  boundaries  of  a  town,  within  8  &  9 
Vict.  c.  18,  8.  128,  the  court  will  be  guided  by 
the  circumstance  of  there  being  a  certain  con- 
tinuity of  houses  or  otherwise,  and  not  by  what 
may  be  the  legal  boundaries  of  the  borough. 
Corlngttm  v.  Wycomhe  Railway  Company j  2  L. 
R.,  Eq.  825  ;  14  W.  R.  1018.    See  sub  tit.  Town. 

When  deeerilMai  in  a  Deed  and  on  a  Xap.] — 

A  grant  of  a  mine  was  made  to  L.  by  a  deed, 
with  a  map  indorsed ;  the  southern  boundary 
being  described  in  the  deed  as  *'  a  straight  line 
drawn  from  V.'s  house ''  to  a  certain  boundstone ; 
and  the  description  of  parcels  concluded  with 
these  words,  "  which  premises  are  particularly 
delineated  by  the  map  on  the  back  hereof."  On 
this  map  the  line  appeared  to  be  drawn  from  the 
north-east  comer  of  V.'s  house.  L.  brought  an 
action  against  R.  for  working  through  his  south- 
em  boundary,  and  taking  his  ore.  At  the  trial, 
parol  evidence  was  admitted  to  shew  that  V.'s 
house  was  wrongly  placed  on  the  n^ap,  and  that, 
if  corrected,  the  Une  would  run  to  the  south  of 
V.'s  house  ;  and  the  whole  question  was  left  to 
the  jury  : — Held,  that  though  it  was  properly  a 
question  of  evidence  for  the  jury  to  identify  and 
determine  the  position  of  V.'s  house,  it  was  a 
question  of  construction  for  the  judge  to  decide 
what  was  the  true  meaning  of  the  deed  ;  that,  in 
so  doing,  the  judge  was  bound  to  look  at  the 
map,  and  that  he  ought  to  have  directed  the 
jury,  that  the  troe  boundary  line  was  that  drawn 
from  the  north-east  comer  of  V.'s  house,  when 
identified  and  correctly  placed.  Lyltf  v.  Richards^ 
1  L.  R.,  H.  L.  222  ;  36  L.  J.,  Q.  B.  214  ;  12  Jur., 
N.  8.  947;  16  L.  T.  1. 

See  PooB  Law  (Pabishes)— Local  Oovebn- 

MEKT— Way. 


2.  Evidence. 

Where  the  same  Boundary  ie)»arates  other 
Propertiei.] — Where  the  boundary  between  two 
manors  is  formed  by  a  ridge  of  hills  which  run 
beyond  those  manors,  and,  on  an  issue  as  to  the 
boundary  between  one  of  those  manors  and  a 
third  manor,  one  of  the  parties  wishes  to  prove 
that  the  same  ridge  is  the  boimdary  between  the 
two  latter  manors ;  evidence  of  its  being  the 
boundary  of  the  other  two  is  admissible  for  this 
purpose,    the    three  manors  being  contiguous.  I 


Bruco  V.  Lomax,  3  N.  k  P.  308;  8  A.  &  E.  198; 

1  W.,W.  &  H.  235  ;  2  Jur.  682. 

Of  Reputation.] — Wliere,  on  an  issue  as  to  the 
boundary  of  a  tenement,  evidence  has  been  given 
that  the  boundary  in  question  is  the  same  with 
the  boundary  of  a  certain  hamlet,  eridenoe  d 
reputation  as  to  the  boundary  of  that  hamlet  is 
receivable  as  proof  of  a  &ct  relevant  to  the 
issue,  ThomoM  v.  Jenkins^  1  N.  &  P.  587 ;  6  A. 
&  E.  525  ;  W:,W.  &  D.  265:  1  Jur.  201.  Seei  N. 
&  P.  464. 

In  an  action  which  turned  on  a  question  as  to 
the  boundary  of  two  manors,  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  award  of  an 
arbitrator,  who  was  to  determine  for  which  party 
the  verdict  was  to  be  finally  entered,  and  to  set 
out  the  boundaries.  He  directed  the  verdkt  to 
be  entered  for  the  defendant.  In  a  subsequent 
action  by  the  defendant  against  a  third  party, 
where,  also,  the  question  substantially  was  as  to 
the  boundary  of  the  same  manors,  the  verdict 
was  received,  but  the  award  rejected,  aseridence 
of  reputation.    Ikans  v.  Reejtj  10  A.  &  £.  151 ; 

2  P.  &  D.  626. 
An  ancient  presentment  by  the  homage  of  a 

manor,  in  the  form  of  a  book,  set  out  the  boon- 
daries  of  the  manor,  and  gave  in  alphabetical 
onler  the  names  of  the  several  parishes  within 
it,  and  of  the  tenants  resident  in  each  parish,  but 
this  part  of  the  presentment  contained  nothing 
as  to  boundaries.  Two  or  three  sheets  at  the 
concluding  part  of  it,  where  a  parish,  T.,  sbooki 
have  followed  in  order,  had  been  cut  off,  bat  it 
did  not  appear  under  what  circumstances.  In 
an  action  involving  a  question  as  to  the  boundary 
of  the  manor  where  it  was  admitted  that  the 
manor  and  Y..were  conterminous  in  the  direction 
of  the  locus  in  quo.  the  presentment  was  admitted 
in  evidence  of  the  reputed  boundary,  as  the 
document,  although  mutUated,  was  perfect  in 
that  part  of  it  which  related  to  the  subject  of 
the  boundary.    lb, 

Canoelled  Leaeei.]  -£xpired  leases,  and  coon- 
terparts  of  expired  leases,  though  cancelled,  are 
admissible  upon  a  question  of  boundary.  Piartpfk 
V.  Dare,  5  M.  &  R.  1. 

Old  ABsesaments.]— Old  assessments  to  chnrch 
rates  are  evidence  upon  a  question  of  boundary, 
though  the  parish  officers  do  not  charge  them- 
selves with  the  receipt  of  the  rate  otherwise  than 
by  crosses  set  against  the  names  of  the  parties 
rated.    lb. 

Anoient  Orders  of  Sesaiona.]— Ancient  orders 
of  sessions  containing  statements  req)ecting  the 
extent  of  a  district  within  the  jurisdiction  oi  the 
court  of  quarter  sessions,  made  when  no  dispute 
as  to  boundary  appears  to  have  existed,  are 
admissible  in  evidence.  MetceastU  (Buie)  t. 
Broxtotce,  1  N.  &  M.  598;  4  B.  &  Ad.  273. 

Preientmenta  or  Answera  of  a  Jnry.]— In  an 
action  by  a  lord  of  a  manor  for  carrying  away 
dollars  claimed  by  him  as  wreck,  two  instruments 
dated  in  1639  and  1657,  and  purporting  to  be 
presentments  or  answers  of  a  jury,  partly  odd- 
sisting  of  the  tenants  of  the  manor,  to  questions 
by  commissioners  of  survey  appointed  by  the 
lord,  were  put  in  to  prove  the  boundaries  of  the 
manor,  and  also  the  lorcVs  title  to  wreck,  which 
was  affirmed  in  particular  passages  : — Held,  that 
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they  were  only  evidence  of  the  l)oandarie8,  and 
could  not  be  admitted  as  declarations  by  the 
tenants  of  the  manor,  of  the  title  of  the  lord  to 
wreck,  that  being  a  matter  of  prryate  right 
derived  from  the  crown,  respecting  which  they 
coald  not  be  taken  to  have  any  peculiar  know- 
ledge, as  they  had  no  concern  with  it.  Talbot 
V.  Letcu,  6  Tyr.  1. 


BREACH  OF   PROMISE   OF 
MARRIAGE. 

Sec  HUSBAND  AND  WIFE. 


BREAD. 


See  HEALTH. 
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BRIBERY. 

I.  Pabliamentary.— iScv  Election  Law. 
II.  Municipal.— 6^'tf  Corporation. 


BRIDGES. 


See  WAY. 
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TOLZBY  COURT.— *&<5  COURT. 


BROKER. 

1.  U7k»  are. 

2.  Acting  om  a  Broker, 
H.  Duty  and  Obligathm, 

4.  Jiemu7Ufratfnny  1907. 

5.  Dhtreax, — See  DISTRESS. 

6.  Otlurr  Jirokei'Jf.-See  INSURANCE — PRINCI- 

PAL AND  Agent — Shipping— Stock. 

7.  Orfmtnal  LiaMity.— See  CmmiSAL  LAW. 

1.  Who  ARE. 

A  person  who  hires  or  procures  for  anotlier, 
persons  to  be  employed  by  him  in  the  laying  out 
and  surveyinjfof  a  line  of  railway,  is  not  a  bi-oker. 
Mil/ord  V.  Hughes,  16  M.  &  W.  174  ;  1(5  L.  J., 
Ex.  40  ;  14  Jut.  990. 

A  person  who  for  brokerage  and  hire  negotiates 
and  concludes  bargains  for  stock  is  a  broker  in 
point  of  law.     ToiMon  v.  Oreen,  4  Burr.  2103. 

Within   Statutei   relating    to   London.]— A 

ship  broker,  or  one  who  obtains  on  commission 
freight  and  passengers  for  vessels,  is  not  a 
broker,  within  the  statutes  regulating  the  admis- 
sion of  brokers  for  the  city  of  London.  Gibhowi  v. 
Rule,  12  Moore,  539  ;  4  Ring.  301. 

But  a  stock  broker  is,  and  must  be  admitted 
by  the  lord  mayor  and  aldermen,  (^larh  v. 
Pttwell,  1  N.  &  M.  492  ;  4  B.  &  Ad.  846. 

An  auctioneer  is  not.  Wilheity,  Ellis,2  H.  BI.  555. 
• 

2.  Acting  as  a  Bbokeb. 

Evidenoe  of.j — A  witness  stated  that  he  took 
S.  to  an  office  in  the  city  of  London  used  by  the 
defendant,  and  that  upon  that  occasion  four 
memoranda  were  made  by  the  defendant,  each 
of  the  sale  by  S.  of  1,000/.  st^ck  to  a  person 
whose  name  did  not  transpire ;  that  nothing  was 
handed  over  at  the  time,  and  that  he  did  not  see 
any  money  pass  : — Held,  evidence  of  an  acting 
by  the  defendant  as  a  broker,  within  6  Anne, 
c  16,  and  57  Ueo.  3.  c.  Ix.  Scott  v.  North,  2  L.  R., 
C.  P;270;  15L.T.508. 

By  67  Geo.  3,  c.  Ix.  s.  2,  it  is  provide<l,  that 
anyone  acting  as  a  broker  within  the  city  of 
London  without  a  licence  shall  be  subject  to  a 
penalty  of  100/.  A.  was  an  officer  of  a  company 
formed  for  the  purpose  of  carrying  on  the  busi- 
ness of  stock-broking,  and  in  the  course  of 
business  bought  some  stock  for  a  customer,  and 
signed  the  bought  and  sold  notes,  the  principals 
not  seeing  one  another,  and  no  one  else  acting  as 
broker  in  the  transaction.  A.  had  no  licence  to 
act  as  broker  : — Held,  that  he  was  liable  to  the 
penalty.  Scott  v.  Cinuins.  4  L.  R.,  C.  P.  179  ; 
38  L.  J.,  C.  P.  156. 

The  dealing  in,  or  buying  and  selling  for  re- 
ward of,  shares  in  Bnglish  or  foreign  joint  stock 
banks  or  companies,  or  the  debts,  stocks  or  securi- 
ties of  foreign  governments,  is  an  acting  and  as- 
suming to  act  as  broker,  within  57  Geo.  3,  c.  Ix. 
Scott  v.  Jackson,  19  C.  B.,  N.S.  134. 

3.  Duty  and  Obligation. 

To  Prinoipal.] — A  broker  is  authorized,  from  a 

Erevious  course  of  dealing  between  himself  and 
is  principal,  on  an  approval  of  a  purchase  by 
the  latter,  to  make  out  a  contract  note  in  his  own 
name,  without  inserting  that  of  his  principal ; 
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and,  under  sach  circnmstances,  does  not  violate 
the  bond  and  oath  imposed  on  him  by  the  regu- 
lations of  the  city  of  London,  provided  he  makes 
an  entry  in  his  book  in  the  name  of  his  principal. 
Kemble  v.  Atkins,  1  Moore,  6  ;  7  Taunt.  260 ; 
Holt,  427. 

It  is  the  duty  of  a  sworn  broker  of  the  city  of 
London  to  charge  his  principal  only  the  cost  price 
of  articles  purchased  for  him,  in  addition  to  his 
commission,  and  the  principal  having  averred  in  an 
action  that  the  broker  had  charged  him  a  greater 
price  than  the  cost  price  which  the  plaintiff  had 
paid  : — Held,  that  it  was  sufficient  proof  of  such 
averment  to  produce  a  running  unsettled  account 
between  the  parties,  by  which  it  appeared  that  the 
principal  had  paid  more  than  the  amount  of  the 
overcharges,  although  on  the  whole  account,  and 
when  the  balance,  at  a  subsequent  period,  was 
struck,  the  principal  was  indebted  to  tne  broker  in 
a  sum  far  exceeding  such  overcharges.  Procter 
V.  Brain,  2  M.  &  P.  284  ;  3  C.  &  P.  536. 

Liability  to  Difoovery.] — A  sworn  broker  of 
the  city  of  London  is  in  the  nature  of  a  public 
agent ;  and,  therefore,  in  an  action  against  him 
for  negligence  in  mining  a  contract,  the  court 
will  compel  him  to  produce  his  books  for  the 
purpose  of  enabling  the  plaintiff  to  inspect  them 
and  take  a  copy  of  the  contract.  Brmoning  v. 
Aylwin,  9  D.  &  R.  801  ;  7  B.  &  C.  204. 

In  one  case  it  was  held  that  a  London  broker 
might  refuse  to  allow  his  employer  to  inspect  his 
contract  book  ;  and  it  is  no  breach  of  his  bond,  if 
he  at  the  same  time  adds  it  shall  be  produced  at 
the  proper  time,  and  does  produce  it  afterwards 
before  a  court  of  aldermen.  London  {Mayor, 
^•<?.)  V.  Brandon,  Holt,  438  ;  2  Stark.  14. 

A  person  who  holds  himself  out  as  a  broker 
of  the  city  of  London,  and  is  employed  by  a 
person  who  believes  him  to  be  such,  cannot, 
when  sued  by  his  principal  for  an  account  of 
his  transactions  as  such  broker  on  the  princi- 
pars  behalf,  protect  himself  from  discovery,  in  a 
suit  in  equity,  on  the  ground  that  it  may  render 
him  Uable  to  penalties  for  having  acted  as  a  broker 
without  having  been  duly  admitted  as  such,  im- 
posed by  67  Geo.  3,  c.  Ix.    Bobinson  v.  Kitchin, 

26  L.  J.,  Ch.  441  J  2  Jur.,  N.  S.  294--L.  J. ; 
affirming,  21  Beav.  366  ;  26  L.  J.,  Ch.  364  ;  2  Jur., 
K.  S.  67. 

Bonds — ^Defknlt.] — A  bond  was  given  by  a 
broker  to  secure  to  the  corporation  of  London 
the  due  performance  of  his  duties.  He  made 
de&.ult : — Held,  on  his  death,  that  the  amount 
recovered  on  the  bond  was  equitable  assets,  and 
in  trust  for  the  general  body  of  his  creditors, 
and  not  exclusively  for  those  who  had  suffered 
by  his  defaults.    Nash  v.  Bryant,  26  Beav.  633  ; 

27  L.  J.,  Ch.  748  ;  4  Jur.,  N.  S.  660. 

It  is  not  a  breach  of  the  bond  to  employ  a 
person  who  is  not  a  sworn  broker.  London 
{Mayor,  ^<?.)  v.  Brandon,  Holt,  438  ;  2  Stark.  14. 

Nor  if  he  mistakes  the  quantity  of  goods  he 
had  bought,  where  he  derived  no  advantage  from 
such  mis-statement,  though  it  was  the  cause  of 
considerable  loss  to  his  principal.     Ih, 

4.  Bemunesatiok. 

When  Aoting  vithont  a  Lioenee.] — A  broker 
cannot  maintain  an  action  for  work  and  labour, 
and  commission  for  buying  and  selling  stock,  un- 
less duly  licensed  by  the'  mayor  and  aldermen  of 


the  city  of  London.     Cope  v.  Bowland*,  2  M.  & 
W.  149  ;  2  Gale,  231. 


Seeoverj  of  Xonoy  paid.] — To  a  declara- 


tion for  money  paid  and  on  accounts  stated,  a 
plea  that  the  causes  of  action  accrued  to  the 
plaintiff,  as  a  broker  in  the  city  of  London, 
about  the  purchasing  and  selling  for  the  defen- 
dant, in  the  city  of  London,  of  shares,  and  that 
he  was  not  duly  licensed,  is  a  bad  plea,  inasmuch 
as  the  6  Anne,  c.  16,  does  not  prevent  an  un- 
licensed broker  from  recovering  money  paid  at 
the  request  of  his  employer,  or  for  money  dae  on 
accounts  stated  with  his  employer.  Jeuopp  t.  Ixt- 
wyche,  10  Ex.  614 ;  3  C.  L.  R.  359 ;  24  L.  J.,  Ex.  65. 
To  a  declaration  on  two  •  bills  by  drawer 
against  acceptor,  a  plea,  that  he   retained  the 

Elaintiff  to  act  as  his  broker  in  the  city  of 
london,  and  to  enter  into  contracts  in  the  citr 
of  London  for  the  defendant  in  the  purchase  of 
stock  and  shares,  and  to  pay,  in  and  about 
completing  such  contracts  and  purchases,  mcnieys, 
and  that,  in  pursuance  of  such  retainer,  the 
plaintiff  entered  into  contracts  for  the  purchase 
of  shares  ;  and  as  incidental  thereto  paid  for 
the  defendant,  in  and  about  completing  Guch 
contracts  and  purchases,  moneys  ;  that  the 
plaintiff  was 'not,  at  the  time  of  the  retainer 
and  employment,  and  making  such  contracts 
and  purclutsing  such  shares,  or  paying  such 
moneys,  a  broker  duly  licensed  withm  the  city 
of  London ;  and  that  the  bills  were  accepted  by 
the  defendant,  and  received  by  the  plaintifE,  on 
account  of  money  due  from  the  defendant  to  the 
plaintiff  for  his  having  entered  into  the  con- 
tracts, and  paid  such  moneys, — is  bad  on  general 
demurrer,  on  the  ground  that  as  the  words  in- 
cidental thereto  were  ambiguous,  it  did  not 
appear  by  the  plea  that  the  payment  of  the 
moneys  was  a  necessary  part  of  the  plaintiifs 
duty  as  broker,  and  forasmuch  as  the  contract 
in  such  case  was  not  void ;  and  although  the 
plaintiff  could  not  recover  any  recompense  for 
his  services,  yet  he  was  entitled  to  recover  the 
money  he  had  paid  at  the  defendant's  request. 
IHdgeon  v.  Bunlem,  3  Ex.  466  ;  18  L.  J.,  Ex.  193. 

A  dealer  in  London  in  shares  in  a  public  com- 
pany (whether  British  or  foreign)  is  a  broker 
within  6  Ann.  c.  16,  and  incapable  of  suing  for 
his  commissions  unless  duly  licensed.  Smith  v. 
Lindo,  4  C.  B.,  N.  S.  395  ;  27  L.  J.,  C.  P.  196. 
Affirmed  on  appeal,  6  C.  B.,  N.  S.  687 ;  27  L.  J.. 
C.  P.  336  ;  4  tfur.,  N.  S.  974— Ex.  Ch. 

But,  where  an  unlicensed  person  a^umed  to 
act  as  a  broker  in  the  purchase  of  such  shares : — 
Held,  that  he  might  recover  from  his  principal 
the  price  which,  pursuant  to  a  usage  of  the  share 
market,  he  had  been  obliged  to  pay,  the  6  Ann. 
c.  16,  not  making  the  contract  void,  but  merely 
preventing  the  unlicensed  broker  from  recovering 
any  remuneration  for  his  services  in  making  it.  Jh. 

See  Principal  akd  Agent— Stock. 
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1.  Constitution, 

2.  Liability  of  Directors  and  Officers^  1913. 

3.  Relations    between    Societies    and    their 

Members. 

a.  Stamps,  1917. 

b.  Mortgages,  1918. 

r.  Conveyances  to  Members,  1928. 

d.  Shares,  1929. 

e.  Fines,  1930. 

/.  Determination  of  Disputes,  1931. 

4.  Winding-up,  1936. 

1.  Constitution. 

When  duly  ConBtituted.] — A  building  society 
is  duly  constituted,  and  is  entitled  to  all  the  ad- 
vantages conferred  upon  such  societies,  from  the 
time  when  the  certified  rules  are  framed,  and 
not  from  the  date  of  the  certificate.  Williams 
V.  Hayward,  22  Beav,  220  ;  25  L.  J.,  Ch.  289  ; 
1  Jut.,  N.  S.  128. 

Power  of  Lending  Honey.]  —  A  building 
society  may  lend  money  upon  mortgage  se- 
curity to  one  of  its  own  members,  and  such  se- 
curity will  be  within  10  Geo.  4,  c.  56,  s.  21,  and 
therefore  vested  in  the  trustees  or  treasurer  for 
the  time  being.  Morrison  v.  Oloter,  4  Ex.  430  ; 
19  L.  J.,  Ex.  20. 

A  member  of  a  building  society  may  hold 
Bhares  exceeding  lOOZ.  in  value,    lb. 

By  a  rule  of  a  society,  if  the  committee  is 
satisfied  that  the  premiums  offered  by  any  mem- 
ber to  whom  shares  have  been  awarded  are  a 
sufficient  security,  they  are  to  direct  the  trustees 
to  pay  to  such  member  the  money  he  is  entitled 
to  receive,  on  his  executing  a  deed  in  trust  to 
sell,  or  other  valid  conveyance,  mortgage,  or  as- 
surance : — Held,  that  the  society  might  lend 
money  on  mortgage  to  its  own  members,  as  well 
as  to  strangers.  Cut  bill  v.  Kingdom^  1  Ex.  494  ,* 
17  L.  J.,  Ex.  177. 

Power  of  Borrowing  Honey.] — The  directors 
of  a  building  society,  the  rules  of  which  gave  no 
power  to  borrow  money,  borrowed  a  sum  of 
money  for  the  purposs  of  advancing  it  to  their 
members  on  the  security  of  their  shares.  The 
lender  of  the  money  afterwards  presented  a  peti- 
tion for  an  order  to  wind  up  the  company  : — 
Held,  that  the  transaction  was  ultra  vires,  and 
that  the  petitioner  had  no  legal  or  equitable  debt 
against  the  company,  and  the  petition  was  ac- 
cordingly dismissed.  Kati^mal  Permanent  Benefit 
SuUdvng  Society,  In  re,  Williamson,  Ex  parte^ 
6  L.  R.,  Ch.  309  ;  22  L.  T.  284  ;  18  W.  R. 
388. 

A  building  society  has  no  power  to  borrow 
except  for  the  purposes  and  to  the  extent  speci- 
fied in  its  rules.  Moye  v.  Sparrow,  22  L.  T. 
154  ;  18  W.  R.  400. 

The  officers  of  a  building  society  have  no  power 
to  deposit  the  mortgages  held  by  it  as  security 
for  a  loan  from  its  bankers.    lb. 

The  persons  who  authorize  are  jointly  liable 
with  those  who  actually  give  a  security  for  an 
improper  loan.    lb. 

Though  bankers  are  also  treasurers  of  a  build- 
ing society,  an  account  will  not  be  decreed 
against  them  if  their  pass-book  has  been  in- 


spected and  approved  in  the  usual  manner  as  be- 
tween banker  and  customer,    lb. 

A  rule  of  a  building  society  authorizing  the 
borrowing  of  money  by  the  society  to  an  un- 
limited amount  is  illegal  under  6  &  7  Will.  4, 
c.  32.  Victoria  Pemmnent  Benefit  Building  In- 
vestment  and  Preehold  Land  Soviet y.  In  re. 
Hills'  Case,  Jones'  Case,  9  L.  R.,  Eq.  605  ;  39 
U  J.,  Ch.  628  ;  22  L.  T.  777  ;  18  W.  R.  967. 

The  rules  of  a  society  contained  no  express 
power  of  borrowing  money,  but  provided  that 
"  persons  merely  joining  the  society  to  invest 
or  deposit  money  *'  should  not  be  entitled  to 
vote  at  meetings,  nor  be  called  upon  to  serve 
any  office,  and  that  "  investors  not  in  the  build- 
ing branch  "  might  withdraw  their  deposits  on 
giving  a  month *s  notice,  if  no  other  time  was 
agreed  upon  when  the  deposits  were  made,  and 
should  be  entitled  to  interest  on  all  moneys 
which  should  have  been  in  the  hands  of  the  so- 
ciety more  than  one  month.  The  rules  also 
provided  that  any  member  having  received  ad- 
vances on  his  shares  should  be  held  as  legally 
discharged  from  all  connection  with  the  society 
as  soon  as  he  had  discharged  all  subscriptions 
and  moneys  due  from  him  on  account  of  his 
shares,  according  to  the  rules.  The  directors  re- 
ceived money  on  deposit  from  persons  who  did 
not  subscribe  for  shares  in  the  society,  and  gave 
to  each  depositor  a  book  which  contained  printed 
rules  purporting  to  be  rules  of  the  deposit 
branch,  one  of  which  provided  that  the  general 
rules  of  the  society  should  be  binding  on  all 
persons  who  might  make  deposits.  The  society 
was  wound  up,  and  the  advanced  shareholders, 
under  an  order  in  the  winding-up,  redeemed 
their  shares  : — Held,  that  the  rules  of  the  so- 
ciety, if  and  so  far  as  they  authorized  borrowing 
money  on  deposit,  were  illegal,  as  no  limit  was 
fixed  to  the  amount  which  might  be  borrowed  ; 
and  that  the  depositors  were  not  entitled  to  have 
a  call  made  upon  the  members  for  the  repayment 
of  their  deposits.    lb. 

Held,  also,  that  the  rules  did  not  authorize  the 
borrowing  of  money  from  persons  who  were  not 
members  of  the  society,  and  that  the  depositors 
were  bound  by  the  rules  of  the  society,  by  which 
the  advanced  shareholders  who  had  redeemed 
their  shares  were  discharged  from  all  connection 
with  the  society  ;  and,  consequently,  on  that 
ground  also  were  not  entitled  to  have  a  call 
made  on  the  advanced  shareholders  for  the  re- 
payment of  their  deposits.    lb. 

The  objects  of  a  building  society  on  the  per- 
manent principle,  as  stated  in  its  certified  rules, 
were  to  raise  a  fund  for  the  purpose  of  enabling 
its  members  to  purchase  freehold  land  or  other 
real  or  leasehold  estate,  to  erect  suitable  cottages 
and  other  buildings  thereon,  to  provide  the  means 
for  the  profitable  investment  of  small  savings, 
and  in  cases  of  accidental  death  to  relieve  the 
widows  and  families  of  deceased  shareholders  by 
adding  the  interest  and  estimated  profits  of  the 
current  year  on  the  withdrawal  of  their  shares 
at  the  time  of  death.  The  rules  contained  no 
borrowing  power,  but  in  1867  an  alteration  in 
the  rules,  giving  the  directors  "  power  from  time 
to  time  to  borrow  for  the  purposes  of  the  society 
such  sums  and  at  such  rates  of  interest  and 
under  such  terms  and  conditions  as  they  might 
think  proper  and  expedient,"  was  certified  by 
the  barrister  : — Held,  that  the  borrowing  power 
conferred  by  this  altered  rule  was  strictly 
limited  to  the  purposes  of  the  society  as  stated 
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in  the  1st  rale,  and  that  jMirsons  who  had  lent 
money  to  the  directors,  which  was  employed  in  a 
loan  to  another  society,  could  not  enforce  their 
(^laim  under  the  winding-up  of  the  society. 
Dtfrh/tm  County  Permanent  Inrextmetit^  Land, 
and  Jittilding  Society,  In  re,  Darh's  com',  WH- 
lion's  rajte,  12  L.  R.,  Eq.  616  ;  41  L.  J.,  Ch.  124  ;  25 
L.  T.  83. 

A  loan  to  a  building  society  was  secured  by 
the  promissory  note  of  the  trustees,  and  by  a 
deiwsit  of  the  mortgage  deeds  executed  by  mem- 
bers of  the  society  :— Held,  that  the  "^official 
li<]uidator-w;is  not  entitled,  without  payment  of 
the  money  advanced,  to  deprive  the  lender  of  his 
securities.    lb, 

Society  not  authorised  to  borrow — (hrer- 

drawing  Banker's  Account— lien. J — A  benefit 
building  society  which  had  no  power  to  borrow 
money,  were  permitted  by  their  bankers  to  over- 
draw their  account  to  a  large  amount ;  and  in 
1876  a  memorandum  of  agreement  was  signed 
by  the  officers  of  the  society  and  confirmed  by 
the  directors,  stating  that  certain  deeds  of  bor- 
rowing members  which  had  been  deposited  with 
the  bankers  were  deposited  not  only  for  safe 
custody  but  as  a  security  for  the  balance  from 
time  to  time  due.  In  1881  an  order  for  winding 
up  the  society  was  made,  and  the  bankers 
claimed  to  retain  the  deeds  as  security  for  the 
balance  of  their  account.  No  evidence  was  given 
as  to  the  application  of  the  money  which  was 
advanced  by  the  bankers  ;  but  the  solicitors  on 
both  sides  signed  an  admission  that  some  part 
was  applied  in  pajrment  of  members  withdrawing 
from  the  society  and  the  remainder  in  payment 
of  salaries,  legal  expenses,  and  expenses  of  mort- 
gaged proi^erty  : — Held,  that  the  overdrawing  of 
the  bankers'  account  was  ultra  vires,  being  a 
borrowing  unauthorized  either  by  the  rules  or 
the  objects  of  the  society,  and  therefore  that  the 
bankers  had  no  lien  on  the  deeds  either  under 
the  agreement  or  by  the  course  of  dealing  with 
the  society  ;  but  that  they  were  entitled  to  hold 
the  deeds  as  a  security  for  such  part  of  the  money 
advancwl  by  them  as  had  been  applied  in  pay- 
ment of  the  debts  and  liabilities  of  the  society 
properly  payable  and  had  not  been  repaid  to  the 
bankers  ;  but  that  in  ascertaining  what  had  been 
so  applied  the  bankers  could  not  rely  on  the  rule 
in  Clayton'' ft  cane  (1  Mer.  572).  Blackburn 
Building  Society  v.  Cnnliffc,  22  Ch.  D.  61  ;  52 
L.  J.,  Ch.  92;  48  L.  T.  33;  .31  W.  R.  98 
—C.  A. 

Held,  also,  that  the  admission  by  the  solicitors 
of  the  society  that  some  part  of  the  money  had 
l)een  applied  in  payment  of  lawful  expenses  was 
sufficient  to  entitle  the  bankers  to  a  declaration 
and  an  inquiry  as  to  the  amount  so  applied,     lb. 

Extension  of  Business.]— When  a  plaintiff 
alleged  in  a  bill  misconduct  against  the  directors 
of  a  building  society  in  extending  the  business 
of  the  society  to  that  of  a  bank  of  deposit,  but 
did  not  state  when  the  extension  was  made,  and 
prayed  no  relief  on  the  ground  of  the  alleged 
misconduct,  the  court,  on  demurrer,  treated  the 
allegation  as  immaterial.  Thompson  v.  Plan^et 
BcveJU  Bvildin^  Society,  15  L.  R,,  Eq.  333. 

Purchase  of  Lands  by.]— A  registered  benefit 
building  society,  having  employed  its  funds  in 
the  purchase  of  an  estate,  a  member,  to  whom  a 
portion  of  the  estate  had  been  allotted,  subse- 


quently refused  to  pay  the  amount  of  fines  and 
subscriptions  due  from  him,  upon  the  ground 
that,  in  making  such  purchase,  the  society  had 
acted  ultra  vires,  and  had  in  consequence  ceased 
to  exist.  A.  was  aware  when  he  took  shares  in 
the  society  that  one  of  its  objects  was  the  pur- 
chase of  land.  An  award  having  been  made 
against  him,  in  pursuance  of  10  Geo.  4,  c.  56, 
8. 27  : — Held,  that  the  misapplication  (if  any)  of 
the  funds  had  not  the  effect  of  putting  an  end  to 
the  society  ;  that  such  misapplication  might  be 
remedied  by  a  court  of  equity  ;  and  that^  there- 
fore, justices  had  jurisdiction,  under  10  Grea  4, 
c.  66,  s.  27,  to  enforce  compliance  with  the 
award.  Hughes  v.  Lay  ton,  or  D'Eynconrtn  4  B. 
&  S.  820  ;  33  L.  J.,  M.  C.  89  ;  10  Jur.,  N.  S.  513 ; 
9  L.  T.  712  ;  12  W.  R.  408. 

A  building  society  is  not  precluded  from  in- 
vesting its  funds  in  the  purchase  of  a  real  estate. 
Mullock  V.  Jenkins,  14  Beav.  628  ;  21  L.  J.,  Ch.  65. 

A  society  whose  rules  are  certified  as  a  benefit 
building  society  is  not  justified  in  acting  as  a 
freehold  land  society.  GrimcM  v.  Ifarri*oH,  26 
Beav.  435  ;  28  L.  J.,  Ch.  823  ;  5  Jur.,  N.  S.  528  ; 
33  L.  T,,  0.  S.  115. 

A  rule  of  a  building  society  directed  tiiat  un- 
employed money  should  be  invested  '*  in  such 
a  manner  and  upon  such  legal  security  ^  as  the 
board  of  directors  should  deem  necessaiy  :  — 
Held,  that  it  might  be  invested  in  the  purcdiase 
of  freeholds,     lb. 

Transactions  with  Xembers.] — In  support  of 
an  avowry  by  G.  for  a  distress  for  rent  due  under 
a  demise  to  L.,  at  a  yearly  rent  of  200^,  a  deed 
was  given  in  evidence,  whereby  L.,  a  member  of 
a  building  society,  assigned  to  G.  and  others, 
trustees  thereof,  a  lease  of  premises,  as  security 
for  the  monthly  contributions  payable  in  respect 
of  his  shares,  and  agreed  to  become  tenant  to  the 
trustees  of  the  premises,  thenceforth,  during 
their  will,  at  the  net  yearly  rent  of  200/.,  pay- 
able quarterly,  subject  to  a  power  of  re-entiy  for 
non-payment,  and  to  all  usual  covenants  in  leases 
of  the  like  property  ;  and  it  was  declared  that 
the  assignment  should  not  be  for  security  for  a 
greater  sum  than  840/. : — Held,  that  iMs  did  not 
amount  to  a  demise  to  the  trustees,  at  a  yearly 
rent  of  200/.,  so  as  to  support  the  avowry :  fnr 
that,  if  it  did,  L.  must  be  deemed  to  have  con- 
tracted to  pay  his  contributions,  and  rent  of 
200/.  a  year  as  well,  which  was  contrary  to  the 
intention  of  the  parties.  Walker  v.  Gil-etf,  6  C. 
B.  622  ;  18  L.  J.,  C.  P.  323  ;  13  Jur.  753. 

Trustees  of  a  building  society  purchased  a 
piece  of  freehold  land.    The  conveyance  was 
executed  by  the  vendor,  who  signed  a  receipl 
for  the  purchase-money.    Only  one-fourth  of  the 
purchase-money  was  in  fact  paid,  and  the  oon- 
veyance  was  retained  in  the  possession  of  the 
vendor,  the  trustees  agreeing  to  execute  a  legal 
mortgage,  if  required  so  to  do.  the  vendor  in  the 
meantime  to  have  an  equitable  charge  tbereoo. 
Immediately  after  the  conveyance,  the  land  wms 
allotted  to  the  members  of  the  society,  who. 
without  inquiring  into  the  title,  paid  their  pur- 
chase-money, and  took  a  conveyance  of  their 
lots.    The  trustees  failing  to  pay  the  balance  of 
the  purchase-money,  the  vendor    filed    a    bill 
against  the  allottees  of  the  land  and  their  sevend 
sub-purchasers.    A  decree  was  made  for  payment 
by  the  allottees  of  the  balance  of  the  purchase^ 
money,  otherwise  the  estate  to  be  sold  ;  in  case 
any  of  the  allottees  redeemed  the  plaintiff,  the 


1913 


BUILDING    SOCIETY. 


1914 


others  to  contribute  towards  the  money  paid  for 
redemption,  otherwise  their  portions  of  the  land 
to  be  sold  to  discharge  what  was  due  in  respect 
thereof.  Peto  v.  Hammond,  30  Beav.  496  ;  31 
L.  J.,  Ch.  354  ;  8  Jar.,  N.  S.  550. 

Members  of  a  building  society,  and  purchasers 
claiming  through  them,  are  bound,  as  in  a  case 
of  other  purchasers  of  land,  to  examine  into  the 
title  ;  and  if  the  trustees,  from  whom  they  take 
their  conveyance,  do  not  give  a  good  title,  they 
are  affected  with  all  the  consequences.    IK 

Certiileate  of  Inoorporation — Power  of  Court 
to  declare  Certificate  Void.] — The  court  has  no 
power  to  declare  the  certificate  of  incorporation 
of  a  building  society,  given  by  the  registrar 
under  the  provisions  of  the  Building  Societies 
Act,  1874,  void  on  the  ground  that  it  has  been 
obtained  irregularly.  Glover  v.  Gilet^  18  Ch.  D. 
173  ;  60  L.  J.,  Ch.  568  ;  45  L.  T.  344  ;  29  W.  R.  603. 

Bankruptcy  of  Treaanrer — Priority.] — A  bene- 
fit building  society  is  not  entitled,  on  the  bank- 
ruptcy of  its  treasurer,  to  priority  over  the  other 
creditors.  Bailey,  Ex  parte,  5  De  G.,  "Mac.  &  G. 
380  ;  23  L.  J.,  Bk.  36  ;  18  Jur.  988. 

Bules — ^Validity  of.] — The  principal  and  inte- 
rest of  a  mortgage  debt  lent  by  a  building 
society  was  payable  by  equal  instalments.  By 
the  rules  of  the  society  incorporated  in  the  mort- 
gage, there  was  a  line  of  a  shilling  per  month  per 
pound*  on  all  instalments  due  and  unpaid  : — 
Held,  first,  that  the  rule  was  not  void  as  being 
unreasonable.  Parker  v.  Butcher,  3  L.  R.,  Eq. 
762  ;  16  L.  J.,  Ch.  652. 

Held,  secondly,  that  the  fines  were  not  interest 
in  the  way  of  a  penalty  for  unpunctual  payment, 
against  which  a  court  of  equity  would  relieve.  lb. 

A  rule  empowering  the  trustees  of  a  building 
society  to  borrow  a  limited  amount  of  money  for 
the  purposes  of  the  society  is  not  illegal.  Laing 
V.  Reed,  6  L.  R.,  Ch.  4  ;  18  W.  R.  76. 

The  certificate  of  the  barrister  appointed  to 
certify  rules  under  6  &  7  Will.  4,  c.  32,  is  not 
conclusive  as  to  the  legality  of  a  rule.  Ih,  See 
further  Guardian  Permanent  Building  Society, 
In  re,  post,  col.  1939. 

2.  Liability  op  Dibectobs  and  Opficebs. 

IHrectors — Borrowing  Money  against  Snles 
of  Society.] — A  person  lent  70/.  to  a  building 
society,  and  received  a  receipt  signed  \)y  two 
directors  of  the  society,  certifying  that  he  had 
deposited  70/.  with  the  society  for  three  months 
certain,  to  be  repaid  with  interest  after  fourteen 
days'  notice.  The  society  was  formed  under  6  & 
7  Will.  4,  c.  32,  and  had  no  power  to  borrow 
money ;  and  the  lender  being  unable  to  get  her 
money  back  from  the  society,  sued  the  two 
directors  : — Held,  that  they  were  liable  to  the 
lender  in  damages  for  a  breach  of  warranty  of 
authority,  they  having,  by  signing  the  receipt, 
in  effect  represented  that  they  had  authority  to 
make  a  binding  contract  of  loan  on  behalf  of  the 
society,  and  so  induced  her  to  part  with  her 
money.  Richardson  v.  Williamiton,  6  L.  R.,  Q.  B. 
276  ;  40  L.  J.,  Q.  B.  145. 

Bepoeita  againet  Soles  of  Society.]— The 

directors  of  a  building  society  deposited  money, 
in  a  manner  unauthorized  by  \Xs  niles,  with  a 
finance  company,  the  manager  of  which  was  also 


manager  of  the  building  society.  Afterwards  the 
deposit  was  called  in,  and  the  directors  of  the 
finance  company  gave  a  cheque  for  the  amount 
to  their  mauaiger,  to  be  paid  by  him  to  the  build- 
ing society.  He  appropriated  it  to  his  own  use. 
A  bill  was  afterguards  filed  by  the  trustees  of 
the  building  society  to  recover  the  money  from 
the  finance  company  : — Held,  that  the  manager 
held  the  money  as  agent  for  the  finance  com- 
pany until  he  should  pay  it  to  some  person 
competent  to  give  a  receipt  on  behalf  of  the 
building  society  ;  and  that  as  he  never  had  paid 
it  over,  the  money  must  be  taken  to  be  still  in 
the  hands  of  the  finance  company,  who  was 
liable  to  repay  it  to  the  building  society. 
Hardy  v.  Metropolitan  Land  and  Pinan^e 
Cimpany,  7  L.  fl.,  Ch.  427 ;  41  L.  J.,  Ch.  2,17  ; 
26  L.  T.  407  ;  20  W.  R.  425.  Reversing  12  L.  R. , 
Eq.  386. 

Held,  also,  that  as  it  was  trust  money  a  suit 
to  recover  it  was  maintainable,  and  the  finance 
company  was  accordingly  ordered  to  repay  the 
money,  with  interest.     lb. 


Deposits  or  Loans  in  excess  of  limits  pre- 


scribed by  the  Act.] — By  sect.  15  of  the  Building 
Societies  Act,  1874,  any  society  under  the  act  may 
receive  deposits  or  loans  at  interest  from  the 
members  or  other  persons  within  the  limits  pro- 
vided by  the  section  ;  and  in  a  terminating 
society  the  total  amount  so  received  on  deposit 
or  loan  and  not  repaid  may  either  be  a  sum  not 
exceeding  two-thirds  of  the  amount  for  the  time 
being  secured  to  the  society  by  mortgages  from 
its  members,  or  a  sum  not  exceeding  twelve 
months'  subscriptions  on  the  shares  for  the  time 
being  in  force.  By  s.  16  the  rules  of  every 
society  shall  set  forth  whether  the  society  in- 
tends to  avail  itself  of  the  borrowing  powers 
contained  in  the  act,  and  if  so  within  w^hat 
limits  not  exceeding  the  limits  prescribed  by  the 
act.  By  s.  43,  if  any  society  receives  loans  or 
deposits  in  excess  of  the  limits  prescribed  by  the 
act,  the  directors  or  committee  of  management 
of  such  society  receiving  such  loans  or  dei)osit8 
on  its  behalf  shall  be  personally  liable  for  the 
amount  so  received  in  excess.  Where  by  the 
rules  of  a  terminating  society  the  amount  to  be 
received  upon  deposit  or  loan  was  limited  to  an 
amount  not  exceeding  two-thirds  of  the  amount 
for  the  time  being  secured  to  the  society  by 
mortgages  from  its  members : — Held,  in  an 
action  against  the  directors  under  s.  43,  that 
they  were  personally  liable  in  respect  of  sums 
received  by  the  society  on  deposit  or  loan  in 
excess  of  the  limit  prescribed  by  the  rules,  not- 
withstanding that  the  amount  received  on  deix)8it 
or  loan  did  not  exceed  the  other  of  the  alternative 
limits  prescribed  by  s.  15.  Looker  v.  Wrigley  ; 
Leigh  v.  Wrigley,  9  Q.  B.  D.  397  ;  46  J.  P.  758. 


Overdrawn  Banking  Aooonnt,  whether  a 


''  Loan"  withia  Bnilding  Societies  Act.]— Held, 
also,  that  a  loan  at  interest  to  the  society  from  its 
bankers,  secured  by  deposit  of  title-deeds,  and 
made  by  allowing  the  society  to  overdraw  its 
account  at  the  bank,  was  a  *^  loan"  within  the 


meaning  of  sect.  15.    lb. 


On  holding  out  Agent  as  authorized  to 

borrow  Money  in  excess  of  prescribed  Limit.] — 

By  the  certified  rules  of  an  unincorporated  build- 
ing society  the  directors  might  borrow  money 
not  exceeding  a  prescribed  amount.    Loans  were 
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made  to  the  society  through  its  secretary  in 
accordance  with  advertisements,  issued  with  the 
authority  of  the  directors,  that  such  loans  might 
be  so  made  by  bringing  the  money  to  the  office 
of  the  secretary.  In  each  cane  a  receipt  was 
given  by  the  secretary  for  the  money  as  a  loan  to 
the  society,  with  a  writt'in  undertaking  by  him 
"  to  procure  the  promissory  note  of  the  directors 
for  tne  loan,"  and  afterwards,  in  pursuance  of 
such  undertaking,  the  receipt  was  exchanged  for 
such  note,  which  always  bore  the  date  of  the 
receipt.  After  an  amoimt  had  been  so  borrowed, 
exceeding  the  limit  prescribed  by  the  rules,  the 
plaintiffs,  who  had  on  several  previous  occasions 
lent  money  to  the  society  according  to  the  above 
mode,  paid  a  sum  to  the  secretary  as  a  loan  to 
the  society,  and  received  from  him  the  usual  re- 
ceipt and  undertaking,  but  no  promissory  note 
of  the  directors  was  ever  afterwards  given,  and 
the  secretary  absconded,  appropriating  that  sum, 
with  other  monevs  of  the  societv,  to  his  own  use. 
In  an  action  against  the  society  and  directors,  the 
jury  found  that  the  society  held  out  the  secre- 
tary to  the  plaintiffs  a.s  having  authority  to  re- 
ceive the  loan  on  their  behalf  on  the  terms  on 
which  it  was  receive<l,  and  that  the  directors  did 
the  same  : — Held,  that  such  finding  was  bad  in 
point  of  law  as  against  the  society,  and  that,  as 
the  limit  for  borrowing,  prescribed  by  the  rules, 
had  been  exceeded  when  the  loan  was  made  by 
the  plaintiffs,  the  society,  which  had  derived  no 
benefit,  was  not  liable  for  such  loan.  Chapleo  v. 
Brunnolck  Permanent  Bvilding  Society^  6  Q.  B.  D. 
696  ;  50  L.  J.,  Q.  B.  372  ;  44  L.  T.  449  ;  29  W.  R. 
529— C.  A. 

Held  (Bramwell,  L.  J.,  doubting),  that  although 
there  was  no  fraud  on  the  part  of  the  directors 
they  were  personally  liable  to  the  plaintiffs  for 
the  money  which  had  been  so  advanced.     Ih. 


On  Orders  given  by  Secrotarj.  ] — A  benefit 


building  society  is  bound  by  orders  for  necessary 
repairs  given  by  the  secretary,  though  not 
sanctioned  by  the  number  of  trustees  required 
by  the  rules  for  transacting  the  ordinary  busi- 
ness of  the  company,  or  entered  in  the  minute- 
book.     AUard  v.  Bmme,  15  C.  B.,  N.  S.  468. 


To  Surveyor  of  Society.] — A.  was  a  sur- 


veyor  of  a  building  society,  the  object  of  which 
was  to  advance  money  to  its  members  to  enable 
them  to  buy  or  build  houses,  but  not  itself  to  buy 
or  build.  By  one  of  the  rules  of  the  society,  the 
surveyor  was  to  look  only  to  the  funds  of  the 
society  for  his  compensation.  By  resolutions  at 
general  meetings,  at  which  the  directors  were 
present,  the  surveyor  was  directed  to  prejjare 
plans  for  houses  which  the  society  was  building, 
the  compensation  being  a  per-centage  upon  the 
outlay.  Upon  the  society  l)ecoming  insolvent, 
the  surveyor  sued  one  of  the  directors  for  this 
per-centage  : — Held,  that  the  surveyor  was  bound 
by  the  rules  of  the  society  to  seek  his  compensa- 
tion from  the  funds  of  the  society  solely.  Alex- 
andiT  V.  Worman,  6  H.  &  N.  100  ;  30  L.  J.,  Ex. 
198  ;  3  L.  T.  477. 

On  Promissory  Note.] — A  note  was  made 


in  the  following  form  :  '*  Midland  Counties  Build- 
ing Society,  Birmingham,  March  12, 1858.  Two 
months  after  demand,  in  writing,  we  promise  to 
pay  to  T.  P.  100/.  W.  H.  and  J.  T.,  trustees  ;  W. 
F.,  secretary "  : — Held,  that  the  i)artie8  who 
signed  the  note  were  personally  liable  upon  it, 


and  that  the  right  of  the  holder  to  sue  them 
not  affected  by  6  &  7  Will.  4,  c.  32,  and  10  Geo.  i, 
c.  56,  s.  21.  Price  v.  Taylor,  6  H.  &  N.  540 ;  29 
L.  J.,  Ex.  381  ;  6  Jur.,  N.  8.  402. 

A  promis.sory  note  in  this  form  :  **  On  demand 
we  promise  to  pay  Mr.  James  Allan  200?.,  value 
received  for  the  Second  Gateshead  Provident 
Benefit  Building  Society,  and  interest  thereon  at 
5  per  cent,  per  annum,  payable  half-yearly,"* 
signed  thus  :  **  G.  M.,  C.  D.  G.,  J.  N.,  trostees  : 
T.  N.,  secretary  "  : — Held,  that  the  trustees  w«ie 
personally  liable  on  the  note.  Allan  v.  JfiiUr. 
22  L.  T.  825. 


On  Purchases  of  Land.] — Directors  of  a 


building  society  had  power  to  invest  unem- 
ployed moneys  in  the  purchase  of  freeholds. 
Haying  only  621/.  in  hand,  they  contracted  for 
the  purchase  of  an  estate  for  2,300/.,  payable  by 
instalments.  In  the  treaty  they  held  themselves 
out  as  a  land  society,  and  they  paid  800/.  on 
account,  in  cheques  signed,  by  their  order,  by  the 
trustees,  who  were  not  directors  : — Held,  first, 
that  the  directors  had  committed  a  breach  of 
trust,  and  were  liable  to  replace  the  SOW. 
Grimes  v.  Harrinm,  26  Beav.  435  ;  28  L.  J.. 
Ch.  823;  5Jur.,  N.  S.  528. 

Held,  secondly,  that  the  vendor  was  under  no 
liability.     Tb, 

Held,  thirdly,  that  the  trustees,  who  had  only 
acted  ministerially,  under  the  directors,  were  not 
liable,  notwithstanding  there  was  some  infor- 
mality in  the  authority  given  to  them  Uy  the 
directors.    lb. 

A  society  was  enrolled  as  a  benefit  building 
society  ;  its  rules  did  not  indicate  an  intention 
that  it  should  act  as  a  benefit  freehold  land 
society.  The  directors  bought  land,  and  mort- 
gaged it,  to  secure  money  borrowed  for  the  pur- 
chase, and  certain  members,  acting  as  trustees, 
covenanted  to  pay  the  mortgage  debt,  and  under 
that  covenant  they  had  to  pay  money.  It  did 
not  appear  that  every  member  acquiesced  in  or 
was  even  cognizant  of  the  transaction  : — Held. 
that  the  act  of  the  directors  and  trustees  was 
ultra  vires,  and  the  trustees  could  not  compel 
contribution  among  the  shareholders  to  recover 
their  loss.  Kent  Benefit  Building  S(tciety^  In  rf, 
1  Drew.  &  Sm.  417  ;  30  L.  J.,  Ch.  785 ;  7  Jur., 
X.  S.  1045  ;  4  L.  T.  610  ;  9  W.  R.  686. 

Unless  a  transaction  by  the  committee,  which 
is  beyond  the  rules  of  the  society,  is  autlKnized 
by  each  individual  member,  it  cannot,  as  between 
the  committee  and  the  society,  bind  the  societj. 
Ih. 

Officers.] — The  members  of  a  society  wh<»e 
rules  have  been  duly  confirmed  according^  to  10 
Geo.  4,  c.  56,  have  no  right  to  compel  the  secze- 
tary,  or  other  chief  officer  of  the  society,  to  sign 
a  notice  to  convene  a  general  meeting  for  the 
purpose  of  considering  the  question  of  alteting 
the  rules  of  the  society,  but  such  officers  hare  a 
discretionary  power  to  give  or  withhold  tfaeir 
signatures  to  any  such  notice.  Beg,  v.  Bamnm^ 
tyne,20Jj.J.,Q.B,2\0. 

By  the  rules  of  a  building  society,  all  matters 
in  dispute  should  be  referred  to  two  justices  of 
the  peace  : — Held,  on  motion  for  a  mandamus  to 
the  judge  of  a  county  court  to  proceed  and  hear 
a  plaint  brought  by  one  of  the  members  against 
the  officer  of  the  society,  that  the  jnrisdictioii  of 
the  county  court  did  not  extend  to  any  diapates 
arising  between  the  members  of  any  such  aockSj* 
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Payne,  Ex  parte,  5  D.  &  L.  679  ;  18  L.  J.,  Q.  B. 
197  ;  13  Jar.  634. 


To  replace  Honey  Stolen  from.] — A  trea- 


Barer  of  a  bailding  society  is  only  a  bailee  of 
moneys  which  he  receives  on  account  of  the 
society,  and  does  not  become  a  debtor  to  the 
society  ;  and  consequently  where  he  is  robbed  of 
the  society's  moneys,  he  is  discharged  from 
liability  to  repay  the  amount  by  the  robbery. 
Walker  v.  Brituh  Guarantee  Association,  18 
Q.  B.  277  ;  21  L.  J.,  Q.  B.  257  ;  16  Jur.  885. 


Liability  of  Deceased  Officer's  Estate.] — 


The  secretary  and  manager  of  a  building  society, 
established  and  certified  under  6  &  7  Will.  4, 
c.  32,  with  rules  providing  for  the  inspection  and 
auditing  of  its  officers'  accounts,  having  as  such 
officer  obtained  possession  of  moneys  of  the 
society  and  misappropriated  them,  and  having 
died  insolvent : — Held,  that  his  estate  was  liable 
under  4  &  6  Will.  4,  c.  40,  s.  12,  to  discharge  the 
claim  of  the  society  for  the  moneys  so  misappro- 
priated in  priority  to  the  claims  of  the  other  cre- 
ditors ;  and  that  the  negligence  of  the  society  in 
not  examining  and  auditing  his  accounts  as  pi'e- 
scribcd  by  the  rules  was  no  bar  to  the  claim. 
Marriott,  In  re.  Moors  v.  Marriott,  7  Ch.  D. 
543  ;  47  L.  J.,  Ch.  331  ;  26  W.  R.626. 


3.  Relations  between  Societies  andtheib 

Membebs. 

a.  Stamps. 

On  Drafts.] — The  rules  of  a  building  society 
enabled  members  after  twenty-eight  days'  notice 
to  withdraw  their  shares,  in  the  order  of  the 
notices,  as  the  society  had  money  in  hand  enough 
to  pay.  The  withdrawal  was  effected  by  drafts 
payable  to  bearer  furnished  by  the  society,  and 
signed  by  the  member.  Members  holding  un- 
completed shares  might  in  the  same  way  with- 
draw any  part  of  their  money.  Such  drafts  were 
usually  paid  a  few  days  after  the  notice  of  with- 
drawal. Drafts  payable  to  bearer  were  also  sent 
by  the  society  for  signature  to  those  members 
entitled  to  interest  on  their  shares.  The  society 
did  not  purchase  land,  but  merely  advanced 
money  on  mortgage  : — Held,  that  these  drafts 
were  liable  to  stamp  duty  as  cheques  or  orders 
for  the  payment  of  money,  and  were  not  within 
the  exemption  in  10  Geo.  4,  c.  56,  s.  37,  which  is 
to  be  regarded  as  limited  to  drafts  or  orders 
drawn  by  an  officer  of  the  society  for  its  purposes, 
or  by  a  member  of  the  society  payable  to  himself 
only.  Att.'Gen.  v.  Oilpin,  6  L.  R.,  Ex.  193  ;  40 
L.  J.,  Ex,  134  ;   19  W.  R.  1027. 

On  Mortgage  Deed.] — A  mortgage  to  the 
trustees  of  a  building  society  by  a  stranger  to 
secure  the  repayment  of  money  advanced  to  him 
out  of  the  surplus  funds,  was  exempt  from  stamp 
duty.  Thorn  v.  Croft,  36  L.  J.,  Ch.  68  ;  3  L.  R., 
Eq.  193  ;  16  L.  T.  205  ;  15  W.  R.  54. 

A  mortgage  given  to  a  building  society  by  one 
of  its  membei's,  to  secure  the  payments  to  become 
due  upon  his  share^,  is  exempt  from  stamp  duty. 
Walker  v.  OiUs,  6  C.  B.  662  ;  18  L.  J.,  C.  P.  323  ; 
13  Jur.  688  ;  8.  P.,  Barnard  v.  Pilsworth,  6 
C.  B.  698,  n. 

A  building  society  took  a  mortgage  from  a 
member  before  its  rules  had  been  certified  and  de- 
posited.   These   formalities   having  afterwards 


been  complied  with  : — Held,  that  the  deed  was 
exempt  from  stamp  duty.  Williams  v.  Hdy- 
mird,  22  Beav.  220  ;  26  L.  J.,  Ch.  289  ;  1  Jur., 
N.  S.  128. 

On  Beoeipts.] — The  secretary  of  a  building 
society  received  12/.  from  K.,  and  gave  an  un- 
stamped receipt  for  that  amount.  The  sum 
mentioned  was  paid  for  rent  of  a  cottage  and 
premises.  K.  had  been  the  occupier  of  the 
cottage  and  premises  as  tenant  to  the  owner, 
who,  being  a  duly  inroUed  member  of  the 
society,  had  mortgaged  it  to  the  trustees  of  the 
society  as  security  for  an  advance  made  to  him 
out  of  the  funds  of  the  society.  The  mortgage 
deed  contained  a  provision  that,  if  three  of  the 
monthly  subscriptions  should  be  in  arrear,  the 
trustees  might  enter  into  possession  of  the  mort- 
gaged property  or  the  receipt  of  the  rents.  At 
the  time  when  the  receipt  was  given  the  mort^ 
gage  was  in  force,  and  the  member  had  made 
default  in  the  payments  by  the  deed  covenanted 
to  be  made  by  him  to  the  trustees,  who  had 
entered  into  the  receipt  of  the  rents,  and  K.  had 
attorned  tenant  to  the  trustees  : — Held,  that  the 
receipt  was  liable  to  stamp  duty,  and  was  not 
exempt  by  reason  of  the  provisions  contained  in 
10  Geo.  4,  a  56,  s.  37,  and  6  &  7  Will.  4,  c.  32, 
s.  4.  Att.'Oen,  v.  Phillips,  24  L.  T.  832  ;  19 
W.  R.  1146. 


b.  Mortffasres. 

Members'  Qnalifleation  to  Vote.] — The  monthly 
payments  secured  by  mortgage  to  the  trustees  of 
a  building  society  constitute  a  charge  upon  the 
estate  within  8  Hen.  6,  c.  7.  Copland  v.  Bartlett^ 
6  C.  B.  18  ;  18  L.  J.,  C.  P.  50. 

A  member  of  a  building  society  purchased  land 
of  the  yearly  value  of  6/.,  and  mortgaged  it  to 
the  society  for  84/.  14*.  By  the  rules  of  the 
society  he  was  bound  to  pay  the  annual  sum  of 
11/.  14*,,  of  w^hich  the  sum  of  8/.  18*.  was  ap- 
propriated in  part  liquidation  of  the  mortgage 
debt,  6*.  for  incidental  expenses  of  the  society, 
and  21,  10*.  for  interest  due  on  the  principal 
remaining  unpaid.  By  the  mortgage  deed,  a 
power  was  reserved-  to  the  society,  in  case  of 
neglect  to  fulfil  the  covenants  therein,  to  receive 
the  rents,  sell  the  premises,  and  retain  all  moneys 
due  or  to  become  due  to  the  societv  : — Held, 
that  the  entire  sum  of  11/.  14*.  must  be  deducted 
from  the  annual  value  of  the  estate,  and  that 
therefore  he  had  not  an  estate  worth  40*.  a-year, 
within  8  Hen.  6,  c.  7,  and  6  &  7  Vict.  c.  18, 
s.  74,  and  was  not  entitled  to  a  vote  for  a 
county.  Beamish  v.  Stoke,  2  Lutw.  Reg.  Cas. 
189;  11  C.  B.  29;  21  L.  J.,  C.  P.  9  ;  16  Jur. 
597. 

A  member  of  a  building  society  purchased 
freehold  land  of  the  society,  in  which  he  held 
one  share.  The  society  advanced  the  purchase- 
money  of  the  land,  the  member  mortgaging  the 
land  as  a  security.  The  member  was  bound  to 
make  monthly  payments  to  the  society,  which 
amounted  annually  to  4/.,  and  upon  his  failure 
to  do  so,  the  society  might  re-enter  and  take 
possession  of  the  land.  The  land  wotild  have 
been  clear  of  all  payments  when  the  member 
had  paid  instalments  to  the  amoimt  of  73/.,  of 
whicn  he  had  paid  71/.  on  the  31st  of  January, 
1863.  The  annual  value  of  the  property  unin- 
cumbered was  3/. : — Held,  that  the  member  had 
an  interest  of  the  dear  yearly  value  of  40*.,  and 
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was  entitled  to  vote  aR  a  freeholder.  Itobin^tm 
V.  Dnnhley,  15  (\  B.,  N.  K.  478  ;  1  H.  &  P.  1  ; 
33  L.  J.,  C.  P.  57. 

By  Sxeouton.] — An  executor  effected  a  mort- 
gage <rf  leawhold  proi)erty.  for  executorship 
puriK>ise8,  with  a  power  of  sale,  to  a  building 
society,  to  secure  the  re|>ajment  of  the  money 
advanced,  as  well  as  all  fines,  premiums,  and 
intert^st  on  certain  advanced  shares  in  the  society, 
taken  by  the  executor  for  the  purfKMe  of  obtain- 
ing the  loan  : — Held,  that  the  executor  might 
legally  effect  a  mortgage  with  power  of  sale  and 
with  the  incidents  of  a  building  society  mortgage 
on  advanced  shares.  Cntik*hank  v.  Dvffin,  13 
L.  R.,  Kq.  r):>5  ;  41  L.  J.,  Ch.  317  ;  26  L.  T.  121  ; 
20  W.  R.  354. 

Cost!.] — A  building  society  made  an  advance 
on  mortgage  of  900/.,  to  be  repaid  with  interest 
by  120  monthly  payments.  These  payments,  as 
well  as  the  payment  of  certain  fines,  were,  under 
the  rules  of  the  society,  secured  by  the  mort{2^ge 
deed.  A  sum  of  300/.  became  due  to  the  society 
for  such  fines  beyond  the  amount  due  for  princi- 
pal. The  sum  due  to  the  society  was  found  on 
taking  the  accounts  to  be  about  517/.  The  master 
allowe<l  costs  on  the  lower  scale  only  : — Held, 
that  he  was  right.  CotUrfU  v.  Stratton,  9  L.  R., 
Ch.  514  ;  43  L.  J.,  Ch.  573 ;  30  L.  T.  689  ;  22 
W.  R.  607. 

On  an  ordinary  taxation  the  master  had  disal- 
lowed the  costs  of  a  deed  of  re-convevance  from  a 
benefit  building  society  of  property  in  a  registereti 
county,  thinking  that  a  receipt  was  sufficient 
undt  r  6  &  7  Will.  4,  c.  32,  s.  2.  The  decision 
was  reversed  by  the  court.  Pagf,  In  rr,  32 
Beav.  485. 

A  member  of  a  building  society  mortgaged 
leaseholds  to  the  society  to  secure  an  advance, 
which  was  t4>  be  repaid  by  monthly  instalments. 
The  i)ayments  being  i»  arrear,  the  society 
entered  into  |)ossession.  The  mortgagor  disputed 
the  amount  claimed  by  the  society,  but  offered 
to  deposit  the  amount  claimed  till  the  accounts 
were  settled.  The  society  then  gare  notice  of  its 
Intention  to  sell,  whereupon  the  mortgagor  filed 
a  bill  for  redemption,  and  for  an  injunction  to 
restrain  the  sale.  In  taking  the  accounts,  it  was 
found  that  a  smaller  sum  than  that  claimed  was 
due  to  the  society  : — Held,  that  the  society  was 
entitled  to  costs,  of  which  a  mortgagee  will  be 
deprived  only  when  he  has  been  guilty  of  vexa- 
tious and  oppressive  conduct.  Cottrrdl  v. 
Stratton,  8  L.  R..  Ch.  295  ;  42  L.  J.,  Ch.  417  ; 
28  L.  T.  218  ;  21  W.  R.  234. 

By  One  of  Three  Trustees  to  other  Two.] — A 

mortgagor,  being  one  of  three  trustees  of  the 
society,  executed  the  mortgage  to  the  other  two, 
one  of  whom  subsequently  resigned,  and  a  suc- 
cessor was  appointed  : — Semble,  that  the  interest 
of  the  original  mortgagees  vested,  without  assign- 
ment, in  the  remaining  trustee  and  the  successor, 
exclusivelv  of  the  mortgagor.  Walker  v.  Crlle», 
6  C.  B.  662  ;  18  L.  J.,  C.  P.  323  ;  13  Jur.  688. 

Covenant  to  consolidate  Mortgages  in  Soles.] — 

A.  mortgaged  two  leasehold  plots  of  land,  and 
the  houses  in  course  of  erection  thereon,  to  a 
building  society  to  secure  500/.  On  the  same 
day  he  executed  a  second  mortgage  of  the  same 
property  to  B.  Subsequently  A.  mortgaged  three 
other  plots  of  land  and  houses  to  the  society  to 


secure  600/.  B.  had  a  charge  on  t^ia  piopeity. 
The  first  mortgage  contained  a  covenant  by  A. 
to  observe  all  the  rules  of  the  society.  One  of 
such  rules  provided  that  if  the  society  held  more 
than  one  mortgage  from  any  member,  such 
member  should  not  have  power  to  redeem  one 
property  alone  without  the  consent  of  the  board. 
B.  acted  as  A.'s  solicitor  in  the  matter  of  the  fiist 
mortgage,  and  was  the  witness  to  his-  execntion 
thereof.  A.  having  become  bankrupt,  and  the 
society  having  taken  possession  of  all  the  houses. 
B.  bn)ught  a  redemption  action.  The  society 
claimed  to  consolidate  their  mortgages  as 
against  him : — Held,  that  the  covenant  to 
observe  the  rules  amounted  to  an  exprees 
covenant  that  the  society  should  have  power 
to  consolidate,  and  B.  having  notice  of  that 
crjvenaut  had  expressly  taken  his  mortgage 
subject  to  the  risk  of  consolidation,  and  that  the 
tK)ciety  had  a  right  to  consolidate.  Andmrs  t. 
nty  Permanent  Benefit  Building  Society,  44 
L.  T.  641. 

Retaining  Proceeds  of  Sale.]  —A  member  of  a 
permanent  building  society  obtained  an  advance 
in  n'Si^ect  of  his  shares  on  his  executing  a  mort- 
gage in  the  form  prescribed  by  the  mles,  by 
which  he  was  to  pay  the  principal  and  interest 
at  5/.  per  cent,  oy  monthly  subscriptions,  ex- 
tending over  seven  years.  The  deed  contained  a 
power  of  sale  by  the  trustees  of  the  society  in 
case  of  default  in  payment  of  the  subscriptions, 
and  il  was  declared  that  the  trustees  should 
retain  out  of  the  purchase-money,  after  paymeDt 
of  ex]>enses,  *'  all  such  subscriptions,  fines,  and 
other  sums  of  money  and  payments  which  shoold 
be  then  due,  or  which  should  afterwards  become 
due,  in  respect  of  the  shares  during  the  remainder 
of  the  period  of  seven  years,  it  being  agreed 
that  in  case  of  any  such  sale  alJ  the  moneys 
which  would  at  any  time  afterwards  become 
due  from  the  mortgagor  in  respect  of  the  share«, 
according  to  the  rules  of  the  association,  shoold 
be  considered  as  then  immediately  due  and 
payable,  and  should  pay  the  residue  of  the 
purchase-money  to  the  mortgagor."  The  mort- 
gagor paid  a  few  of  the  subscriptions  and  thai 
fell  into  arrear,  and  the  mortgaged  property  was 
sold  by  the  trustees : — Held,  that  the  trostees 
of  t^e  society  were  entitled  to  retain  out  of  the 
proceeds  of  the  sale  all  subscriptions  and  fines 
payable  up  to  the  time  of  the  completion  of  the 
sale,  and  such  further  sum  as  represented  the 
balance  of  the  principal  sum  remaining  at  that 
time  unpaid,  but  that  they  were  not  entitled  to 
any  payment  in  respect  of  interest  accruing  after 
the  principal  had  been  all  repaid.  0*bome,  Ex 
mrte.  Goldtcmith,  In  re,  10  L.  R.,  Ch,  41  :  44 

.  J.,  Bk.  1  ;  31  L.  T.  366;  23  W.  R.  49.  Bat  see 
Mattertitm  v.  Elderjitld,  4  L.  R,.  Ch.  207  ;  20 
L.  T.  503. 


{ 


Foreclosnre.] — A  building  society  is  entitled 
to  a  foreclosure  of  mortgages  to  membeis  made 
in  respect  of  their  shares,  although  the  deeds  and 
rules  contain  only  powers  of  sale  in  case  of  de- 
fault in  payment  of  subscriptions.  IngMdky 
V.  lilhy,  28  L.  T.  55. 

A  decree  for  foreclosure  in  such  a  case  properir 
includes  an  account  of  all  subscriptions  **doe 
and  owing  and  payable,  and  hereafter  to  becume 
due  aud  owing  and  payable, ""  and  an  account 
of  the  mortgagor's  share  of  profits  made  by  tbt: 
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society,  if  the  rules  provide  for  their  distribution. 
Ih. 

Fines  secured  by  covenant  in  a  mortgage  to  a 
building  society  form  part  of  the  principal  in 
taking  the  account  of  principal,  interest,  and 
costs  in  a  foreclosure  suit  by  the  building 
society,  and  are  payable  with  interest.  Provident 
Permanent  Building  Society  v.  Gree7ihill,  9  Ch. 
Div.  122;  38  L.  T.  140 ;  27  W.  R.  110. 

The  form  of  foreclosure  decree  in  the  case  of 
a  mortgage  to  a  building  society  does  not  differ 
from  that  in  the  case  of  an  ordinary  mortgage. 
Ih. 

Property  was  conveyed  by  a  member  of  a 
building  society  to  the  trustees,  on  trust  for  sale, 
to  secure  the  moneys  due  to  the  society  : — Held, 
that  the  trustees  were  not  entitled  to  a  fore- 
closure, but  to  a  decree  for  sale.  Scweitzer  v. 
Mayhew,  31  Beav.  37. 


Charge  upon  *<  all  the  Funds,  Aeiets,  and 


JBifeets  of  the  Society."]— The  defendants  were 
an  incorporated  society  established  under  the 
Building  Societies  Act,  1874.  The  directors 
being  empowered  by  the  rules  of  the  society  to 
borrow  money,  accepted  a  loan  from  the  plain- 
tiff, giving  as  security  a  bond,  by  which  it  was 
declared  that  '*  all  the  funds,  assets,  and  effects 
of  the  society  shall  be  held  liable  for  the  repay- 
ment." The  defendants  failing  to  repay  the 
loan,  the  plaintiff  sued  them  on  the  bond,  and 
having  recovered  judgment,  commenced  an 
action  of  foreclosure  in  the  Court  of  Chancery, 
which  action  was  pending  when  a  petition  was 
filed  in  the  county  court,  and  an  order  was  made 
for  the  winding  up  of  the  defendant  society. 
The  county  court  judge  having  refused  to  grant 
the  plaintiff  leave  to  continue  the  action  of  fore- 
closure : — Held,  that  the  action  of  foreclosure 
ought  not  to  be  allowed  to  proceed,  for  that  the 
security  did  not  amount  to  a  mortgage.  Andrew 
or  Jones  v.  Swansea  Cambrian  Benefit  Building 
Society,  50  L.  J.,  Q.  B.  428 ;  44  L.  T.  106 ;  29 
W.  R.  382  ;  45  J.  P.  507. 

Effeet  of  Statutory  Beoeipt  as  to  vestiiig 
Legal  Estate.]— When  the  legal  estate  in  land 
has  been  vested  in  a  building  society  as  mort- 
gagees, and  the  society,  on  being  paid  off,  in- 
dorses a  receipt  on  the  mortgage  deed,  as  pro- 
vided by  s.  42  of  the  Building  Societies  Act,  1874, 
the  effect  of  the  receipt  is  to  vest  the  legal  estate 
in  the  person  who  in  equity  is  best  entitled  to 
call  for  it,  and  not  necessarily  in  the  person  who 
actually  paid  off  the  society.  Thus,  where  there 
are  successive  equitable  mortgages,  and  the 
society  is  paid  off  by  the  mortgagor,  the  effect  of 
the  statutory  receipt  is  to  vest  the  legal  estate  in 
the  equitable  mortgagee  who  is  first  in  point  of 
time ;  unless  the  society  is  paid  off  by  an 
equitable  mortgagee  who  had  no  notice  of  prior 
incumbrances,  in  which  case  the  legal  estate 
vests  in  that  mortgagee,  notwithstanding  that 
there  are  incumbrances  prior  to  his  in  point  of 
date.  Pease  v.  Jacksim  (3  L.  R.,  Ch.  576)  con- 
sidered; Fourth  City  Mutual  Benefit  Building 
Society  v.  Williams^  Marson  v.  Cox,  14  Ch.  D. 
140;  49  L.  J.,  Ch.  245;  42  L.  T.  615;  28  W.  R. 
572. 

A.,  having  made  a  lease  of  lands  to  B.  for  a 
term  of  years,  the  latter,  for  the  purpose  of 
obtaining  a  loan,  mortgaged  the  lands  to  a  build- 
ing society,  and  having  subsequently  applied  to 
A.  for  a  further  loan,  for  the  purpose  of  paying 

VOL.  I, 


off  the  money  advanced  by  the  society,  and  A. 
having  agreed  to  lend,  upon  the  security  of  the 
premises,  a  memorandum  of  agreement  was  in- 
dorsed upon  the  deed  of  mortgage,  whereby  B. 
purported  to  transfer  to  A.  the  premises  in  con- 
sideration of  a  loan  of  100^.,  A.  agreeing  to 
accept  the  mortgage.  This  memorandum  was 
signed  by  both  parties,  but  was  not  under  seal. 
The  trustees  of  the  society  subsequently  indorsed 
upon  the  mortgage  deed  a  receipt  for  the  money 
secured  thereby : — Held,  that  the  receipt  of  the 
trustees,  so  indorsed,  was  effectual  under  6  &  7 
Will.  4,  c.  32,  s.  6,  to  pass  the  legal  estate  to  A., 
although  the  memorandum  of  agreement  was  not 
under  seal.  Stamers  v.  Preston^  9  Ir.  C.  L.  R. 
351. 

Some  property  was  mortgaged  to  a  building 
society,  and  afterwards  to  A.  The  mortgagor 
borrowed  money  from  B.,  to  pay  off  the  building 
society,  and  a  receipt  was  indorsed  on  the  mort- 
gage. Fourteen  days  afterwaixls  the  mortgagor 
executed  a  new  mortgage  to  B. : — Held,  that  the 
legal  estate  vested,  under  6  &  7  Will.  4,  c.  32,  in 
A.,  and  not  in  B.     Prosper  v.  Rice,  28  Beav.  68. 

A  member  of  a  building  society  executed  a 
mortgage  to  the  trustees  of  the  society  for  securing 
subscriptions  and  other  moneys  due  in  respect  of 
his  shares.  He  afterwards  executed  a  second 
mortgage  to  P.,  and  then  J.,  without  notice  of 
the  second  mortgage,  paid  off  the  mortgage  to 
the  building  society,  and  received  from  them  the 
original  mortgage  deed,  with  a  receipt  indorsed, 
and  the  other  title-deeds  of  the  estate,  and  at  the 
same  time  the  member  executed  a  mortgage  to 
J.  for  a  sum  slightly  exceeding  the  money  so  paid 
off  :— Held,  that  the  operation  of  6  &  7  Will.  4, 
c.  32,  s.  6,  was  to  vest  the  legal  estate  in  J.,  as 
the  person  entitled  to  the  equity  of  redemption, 
and  that  he  was  the  first  incumbrancer  in  respect 
of  the  mortgage  money  paid.  Pease  v.  Jackson, 
3  L.  R.,  Ch.  576  ;  37  L.  J.,  Ch.  725 ;  17  W.  R.  1. 

Held,  secondly,  that  he  was  not  entitled  \o 
tack  his  further  advance  as  against  P.,  the  second 
incumbrancer,    lb, 

A.  being  possessed  of  houses  held  by  two 
underleases  borrowed  money  from  a  building 
society,  and  in  order  to  secure  repayment 
demised  the  houses  to  the  society  by  two 
leases,  each  ten  days  short  of  the  term  out  of 
which  it  was  derived.  A.  afterwards  obtained 
an  assignment  of  the  lease  which  had  been 
granted  to  his  own  lessor,  and  then,  concealing 
the  mortgage  of  the  underleases,  mortgaged  the 
houses  to  B.  for  a  term  one  day  short  of  the 
original  lease.  Subsequently  C.  paid  off  the 
building  society  and  made  a  further  advance  to 
A.,  C.  at  the  same  time  took  from  the  building 
society  a  receipt  in  conformity  with  6  &  7  Will. 
4,  c.  32,  and  from  A.  two  leases  similar  to  those 
which  had  been  granted  to  the  building  society. 
B,,  on  discovering  C.'s  mortgage,  commenced  an 
action  of  ejectment  against  A.  &  C.  for  breaches 
of  covenants  contained  in  the  leases  to  C. : — Held, 
that  the  action  must  be  restrained,  C.  being 
entitled  to  priority  over  B.  in  respect  of  the  sum 
paid  to  the  building  society,  tnough  not  in 
respect  of  the  further  advance.  Lawrence  v. 
Clements,  31  L.  T.  670. 

Powers  of  Distress.] — On  a  mortgage  of  pre- 
mises to  secure  repayment  of  money  advanced 
by  a  building  society,  it  was  agreed  that  upon 
non-payment  the  trustees  of  the  society  might 
distrain  for  the  amount  in  arrear  as  for  rent  in 
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arrear  ui)ozi  a  common  demise.  The  mortgagor 
took  poBscssion  of  the  premises  with  the  consent 
of  the  trufltees,  but  afterwards  let  Ihem  for  three 
years  at  a  quarterly  payment,  without  the  con- 
sent of  the  trustees,  and  the  lessee  had  no 
knowledge  of  the  mortgage.  The  mortgagor's 
pa3rment  and  the  lessee's  rent  were  in  arrear,  and 
the  trustees  distrained  upon  the  lessee's- goods : — 
Held,  that  the  trustees  of  the  society  were  not 
justified  in  distraining.  6Hbbs  v.  CVuiltMh/ink^ 
28  L.  T.  104. 

By  a  deed  between  T,,  proprietor  of  shares  in 
a  building  society,  and  the  trustees  of  the  society, 
reciting  that  T.  had,  pursuant  to  the  rules  of  the 
society,  agreed  to  pay  unto  the  society,  for  the 
term  of  fourteen  years,  the  quarterly  sum  of 
16Z.  3«.  2d.  in  respect  of  his  shares,  and  that  for 
securiDg  the  quarterly  payments  he  had  agreed 
to  execute  the  security  intended  to  be  effected  by 
that  deed,  T.  conveyed  a  house  of  which  he  was 
seised  in  fee  to  the  trustees  in  fee.  The  deed  con- 
tained a  proviso  for  quiet  enjoyment  by  T.  if  he 
paid  the  quarterly  sums,  and  observed  the  rules 
of  the  society  and  the  covenants  in  the  deed  ; 
but  that  in  case  he  made  default,  the  trustees 
might  enter  and  lease  or  sell  the  house,  and  out 
of  the  proceeds  retain  the  amount  of  payments 
in  arrear,  and  pay  the  surplus,  if  any,  to  f . ;  and 
a  clause  by  which  T.  agreed  to  become  tenant  of 
the  house  to  the  trustees,  their  heirs  or  assigns, 
or  other  the  trustee  or  trustees  for  the  time  being 
of  the  society  thenceforth  during  their  will,  at 
the  clear  net  yearly  rent  of  66^,  payable  on  the 
usual  quarterly  days,  subject  to  the  powers  of 
distress  and  entry  for  non-payment,  and  to  all 
usual  remedies  as  in  leases  of  like  property.  T. 
died,  leaving  payments  in  arrear ;  the  trustees 
distrained  upon  the  goods  in  the  house,  which 
was  in  the  occupation  of  his  widow,  who  subse- 
quently took  out  administration  : — Held,  that 
the  tenancy  under  the  mortgage  being  at  most 
only  a  tenancy  at  will,  the  distress  was  not  made 
during  the  possession  of  the  tenant  from  whom 
the  rent  became  due  within  the  proviso  in  8  Ann. 
c.  4,  s.  7,  and  therefore  was  not  justified  under  s. 
«.     Turner  v.  Barnes,  2  B.  &  S.  435. 

Incorrect  BecitaU.]— The  surveyor  to  a  build- 
ing society  purchased  land  from  the  trustees  of 
the  society,  and  then  mortgaged  it  to  the  trustees 
to  secure  the  purchase-money.  The  mortgage, 
which  was  a  filled-up  printed  form  prepared  by 
the  society's  solicitor,  recited  that  the  surveyor 
was  the  holder  of  eleven  shares  in  the  society, 
whereas  he  had  never  applied  for  shares,  nor  had 
he  in  fact  ever  been  treated  by  the  society  as  a 
shareholder.  He  did  not  read  over  the  deed,  nor 
were  its  contents  explained  to  him  by  the  society's 
solicitor  prior  to  execution.  The  society  having 
been  ordered  to  be  wound  up,  he  was  placed  on 
the  list  of  contributories  : — Held,  that  as  the 
recital  was  incorrect,  and  as  he  was  ignorant  of 
its  existence  at  the  time  he  executed  the  deed,  he 
was  not  liable  as  a  contributory.  Victoria  Per- 
moment  Benefit  BuUdijig  Investment  and  Free- 
hold Land  Society  of  Birmingham  and  the 
Midland  Counties^  In  re,  Empsons  case,  9  L.  R., 
Eq.  697  ;  22  L.  T.  855  ;  18  VV.  R.  565. 

Asngnment  by  Mortgagor,  <' Subject  to  the 
Xortgf^e  to  the  Building  Society''— Effect  of.] 
— A  member  of  a  building  society  received  an 
advance  from  the  funds  of  the  society,  and  de- 
posited the  lease  of  his  land  with  the  trustees  as 


security  for  repayment,  at  the  same  time  signing 
an  agreement  to  execute  a  mortgage.  He  after- 
wards executed  a  mortgage  to  the  trustees 
containing  a  power  of  side,  under  which  they 
sold  the  property  for  the  remainder  of  the  ienn. 
Previously,  however,  to  the  execution  of  the 
mortgage,  the  mortgagor  assigned. the  premises, 
**  subject  to  the  mortgage  to  the  building  society,*' 
to  the  defendant  for  valuable  consideration,  who 
thereby  became  possessed  of  the  l^al  estate  :— 
Held,  that  the  defendant  must  be  taken  to  hare 
had  notice  that  the  mortgage  would  contain  a 
power  of  sale,  and  he  was  declared  to  be  trustee 
of  the  property  for  the  plaintiff.  Leigh  v.  lAffi^i. 
2  De  G.,  J.  &  8.  330. 

Liability  of  Xembers  to  New  Bnlet.]— A  build- 
ing society  advanced  to  members  the  amoant  of 
their  shares,  taking  mortgages  to  secure  the 
sums  advanced,  with  premiums  and  interest 
Each  mortgage  deed  contained  a  covenant  by 
the  member  to  pay,  at  the  times  and  in  manner 
prescribed  by  the  rules  for  the  time  being* 
applicable  thereto  respectively,  the  sum  payable 
periodically  by  way  of  subscription  or  otheririse 
in  respect  of  the  shares  until  the  shares,  with 
interest,  should  be  realized  and  paid,  and  the 
premium,  with  interest,  should  be  paid,  and  that 
in  the  meantime  (except  where  varied  by  the 
deed)  the  rules  for  the  time  being  of  the  society 
should,  in  respect  of  the  same  shares,  be  ob- 
served by  the  member.  The  proviso  for  re- 
demption was  on  due  realization  and  payment  of 
the  said  shares,  premiums,  and  interest  aooord- 
ing  to  the  covenant.  Afterwards  new  rules 
were  adopted  by  the  society,  which  subjected 
the  equity  of  redemption  of  advanced  members 
to  certain  additional  payments  towards  meeting 
the  society's  losses  ;  and  Rule  I.  of  the  new  roles 
declared  that,  so  far  as  the  rules  of  law  and 
equity  would  permit,  those  rules  should  apply  to 
all  the  members  as  well  present  as  future,  and  to 
all  its  transactions  as  well  past  as  future:— 
Held,  that  members  advanced  prior  to  the  adop- 
tion of  the  new  rules  were  entitled  to  redeem 
their  securities  on  payment  of  those  sums  which 
they  were  liable  to  pay  according  to  the  mles 
existing  at  the  date  of  their  advances.  Aoncich 
and  Norfolk  Fiutvident  Permanent  Building 
Society,  In  re,  Smith,  Ex  parte,  1  Ch.  D.  481  ; 
45  L.  J.,  Ch.  143  ;  24  W.  R.  103. 

Held,  also,  that  the  covenant  to  make  certain 
payments  and  in  the  meantime  to  obeerre  the 
rules  did  not  involve  a  liability  to  further  pay- 
ments imposed  by  subsequent  rules.    Ih, 

Held,  also,'  that  Rule  1.  ej&empted  from  the 
application  of  the  new  rules  existing  members 
whose  contracts  with  the  society  would,  by  the 
new  rules,  be  substantially  varied-    Ih, 

Covenanti  of  Xemben  to  repay  AdTanece.]— 

The  trustees  of  a  building  society  advanced  to 
a  member  4,000/.,  to  be  repaid  by  monthly  in- 
stalments, and  he  by  deed,  for  securing  soch 
payments  and  the  observance  of  the  rules  of  the 
society,  demised  leasehold  premises  to  the  tns- 
tees.  It  was  agreed  that  upon  non-payment  d 
three  successive  instalments,  or  non-obserranee 
of  the  rules,  they  might  sell  the  premises,  ai^ 
upon  any  sale  the  whole  amoimt  thereinbefore 
stipulated  to  be  paid  by  instalments  as  aforesaid, 
and  remaining  unpaid,  should  be  hdd  imm^ 
diately  payable,  and  be  retainable  accordingly 
from  the  proceeds  of  sale,  subject  to  such  dis- 
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count  as  the  directors  of  the  society  for  the  time 
being  might  think  proper  to  allow.  The  member 
also  covenanted  to  pay  the  instalments.  Upon 
non-payment,  the  trustees  exercised  their  power 
of  sale,  and  brought  an  action  upon  the  deed  to 
recover  the  whole  of  the  difference  between  the 
proceeds  of  sale  and  the  amount  of  unpaid  in- 
stalments : — Hcldf  that  these  words  implied  a 
covenant  to  pay  the  whole  amount  upon  non- 
payment of  three  instalments.  Slurriff  v.  Olen- 
tm,  28  L.  T.  65. 

Another  deed  for  acquiring  a  further  sum  on 
the  same  terms,  incorporated  all  powers  and 
authorities  given  by  the  deed  for  the  recovery  of 
the  moneys  thereby  made  payable  :  —  Held, 
also,  that  these  words  implied  the  same  covenant. 
Jb. 

Sepaymant  of  Advanoes.] — A  member  of  a 
building  society,  in  May,  .1873,  obtained  from  it 
as  advanced  shares  a  loan  of  3,000/.,  repayable  by 
way  of  annuity  in  thirteen  years  by  156  monthly 
subscriptions  or  instalments  of  30^.  each,  together 
with  certain  fines  in  default  of  punctual  payment. 
One  of  the  rules  provided  that  "  should  any  mem- 
ber desire  to  pay  off  or  satisfy  the  money  due  by 
him  to  the  society,  he  shall  be  at  liberty  to  do  so 
by  paying  all  subscriptions,  fines  and  other 
moneys  which  may  be  tnen  in  arrcar,  as  well  as 
the  present  value  of  all  future  payments,  to  be 
computed  at  the  rate  of  52.  per  cent,  on  all 
annuities  having  not  more  than  five  years  unex- 
pired of  the  original  term  .  .  .  and  at  the  rate 
of  6Z.  per  cent,  when  there  shall  be  more  than 
ten,  and  not  more  than  fifteen  years  unexpired."' 
The  loan  was  secured  by  a  mortgage  deed  of  the 
*30th  January,  1874,  whose  terms  were  in  accord- 
ance with  those  directed  by  another  rule,  and 
which  stipulated  that  in  case  of  the  borrowers 
being  two  months  in  arrear,  the  society's  trustees 
might  sell  the  mortgaged  premises,  and  after  pay- 
ing all  expenses,  should  "  retain  in  trust  for  the 
society  all  repayments,  fines  and  other  payments 
and  sums  then  due  to  the  society  in  respect  of  the 
shares  and  the  then  present  value  of  the  future  re- 
payments to  be  made  in  respect  of  the  shares  to  the 
society,  calculated  to  the  end  of  the  term  for 
which  the  shares  have  been  advanced,  and  which 
future  payments  shall  be  discounted  after  the 
rate  of  hi.  per  cent,  pet  annum  interest  on  such 
repayments  upon  the  principle  of  repayments 
made  at  the  end  of  each  year."  The  mortgaged 
premises  were  subsequently  sold  in  the  Landed 
Estates  Court,  on  the  petition  of  an  incumbrancer 
puisne  to  the  society,  the  borrower  being  over  two 
months  in  arrear  at  the  date  of  its  being  filed  ; 
and  in  July,  1875,  on  the  settlement  of  the  final 
schedule,  the  society  claimed  besides  twenty- 
three  months'  instalments,  which  were  then  in 
arrear,  and  the  fines  upon  them,  "  the  present 
value  of  future  payments  at  6/.  per  cent,  dis- 
count, as  per  rule."  This  mode  of  estimating  the 
future  instalments  was  objected  by  puisne  in- 
cumbrancers, and  the  judge  of  the  court  decided 
that  (in  addition  to  arrears  and  fines)  the  future 
principal  remaining  due  to  the  society  at  the  date 
of  the  sale  was  to  be  ascertained,  and  interest 
thereon  calculated  from  that  date  at  a  rate  to  be 
fixed  by  an  actuary,  having  regard  to  the  terms 
of  the  mortgage  and  the  rules. '  The  society 
having  appeided  : — Held,  that  the  society  was  en- 
titled (in  addition  to  arrears  and  fines)  to  the 
value,  at  the  date  of  payment,  of  the  future  re- 
payments in  respect  of  the  mortgage,  calculated 


from  such  date,  to  the  end  of  the  term  for  which 
the  mortgage  was  originally  taken  in  pursuance 
of  the  rule  under  which  the  deed  was  framed, 
subject  to  a  rebate  or  discount  at  the  rate  of  5/. 
per  cent,  per  annum.  O'Donohoe,  In  re,  10  Ir. 
R.,  Eq.  221. 

SedemptloiLj — In  a  suit  in  equity  by  a  bor- 
rowing member  of  a  building  society  against  the 
trustees  of  the  society  to  redeem  his  mortgage  : 
— Held,  first,  that  in  taking  the  accounts  the 
member  was  entitled  to  be  given  credit  for  the 
same  proportion  of  profits  (bonus)  to  which,  at 
the  date  of  his  notice  to  redeem,  a  withdrawing 
but  unadvanced  member  would  have  been  en- 
titled. Fleming  v.  Self,  3  De  G.,  Mac  &  G.  997  ; 
3  Eq.  R.  U  ;  24  L.  J.,  Ch.  29  ;  1  Jur.,  N.  S.  25. 

Hel^  secondly,  that  in  taking  the  accounts  of 
the  monthly  payments,  which  would  have  to  be 
paid  by  him  as  the  price  of  redemption,  the  pos- 
sible and  not  the  probable  duration  of  the  society 
must  be  considered.    1  b. 

The  decision  in  Fleming  v.  Self,  iupra,  extends 
to  the  deduction  of  redemption-moneys  paid  in 
by  a  mortgagor,  although  that  point  is  not  ex- 
pressly referred  to  in  the  judgment.  8m>ith  v. 
Pilkington,  1  De  G.,  F.  &  J.  120 ;  29  L.  J.,  Ch.  227. 

Trustees  of  a  building  society,  acting  on  the 
rules  of  the  society,  declared  a  bonus  of  232.  per 
share,  calculating  the  amount  in  forgetfulness,  as 
they  alleged,  of  the  decision  in  Fleming  v.  iS^Z/, 
and  therefore  on  the  assumption  that  advanced 
members,  that  is,  members  who  had  borrowed 
money  of  and  executed  mortgages  to  the  society, 
could  not  be  entitled,  on  redeeming  those  mort- 
gages, to  anything  on  account  of  bonuses.  A.,  an 
advanced  member,  then  gave  notice  of  his  desire 
to  redeem  : —  Held,  that  be  was  entitled  to  have 
credit  for  the  bonus  of  232.  on  each  of  his  shares, 
and  that  the  court  would  not  interfere  to  relieve 
the  society  from  the  consequences  of  the  act  of 
the  trustees.  Archer  v.  Harrisim^  7  De  G.,  Mac, 
&  G.  404  ;  3  Jur.,  N.  S.  194. 

A  member  of  a  benefit  building  society  ob- 
tained an  advance  on  his  shares,  on  executing  a 
mortgage  in  the  form  prescribed  by  the  rules,  by 
which  he  covenanted  to  repay  the  advance  with 
interest  by  monthly  subscriptions,  calculated  to 
extend  over  a  certain  number  of  months.  The 
mortgage  contained  a  power  of  sale  in  the  event 
of  the  subscriptions  falling  into  arrear  for  three 
months,  and  the  purchase-money  was  to  be  ap- 
plied in  satisfaction  of  all  moneys  then  due  or 
thereafter  to  become  due  from  the  mortgagor  in 
res^^ect  of  subscriptions,  fines,  insurance  or  other- 
wise, under  the  mortgage  deed,  and  the  surplus 
to  be  paid  to  the  mortgagor.  The  mortgagor 
paid  a  few  of  the  subscriptions,  and  then  fell 
into  arrear,  and  the  mortgaged  premises  were 
sold  by  the  directors  : — Held,  that  the  mortgagor 
was  not  entitled  to  any  rebate  or  discount  upon 
the  amount  of  subscriptions  not  due  at  the  time 
of  the  sale,  although  the  rules  prescribed  that 
such  an  allowance  should  be  made  in  case  of  a 
mortgagor  redeeming  his  mortgage  before  the 
expiration  of  the  full  period  of  payment.  Mat- 
terson  v.  Elderfield,  4  L.  R.,  Ch.  207  ;  20  L.  T. 
503  ;  17  W.  R.  422. 

In  such  a  case  there  is  no  difference  between  a 
permanent  society,  and  one  intended  to  be  wound 
up  after  a  definite  period.    1  b. 

Before  Period  fixe*Sl — ^Preminm  to  be  Paid.] 


—A  building  society  may  properly,  if  in  accord^ 

3  Q  2 
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arrear  upon  a  common  demise.  The  mortgagor 
took  possession  of  the  premises  with  the  consent 
of  the  trustees,  but  afterwards  let  them  for  three 
years  at  a  quarterly  payment,  without  the  con- 
sent of  the  trustees,  and  the  lessee  had  no 
knowledge  of  the  mortgage.  The  mortgagor's 
payment  and  the  lessee^s  rent  were  in  arrear,  and 
the  trustees  distrained  upon  the  lessee's- goods : — 
Held,  that  the  trustees  of  the  society  were  not 
justified  in  distraining.  Gibbs  v.  Cruiltshanit, 
28  L.  T.  104. 

By  a  deed  between  T.,  proprietor  of  shares  in 
a  building  society,  and  the  trustees  of  the  society, 
reciting  that  T.  had,  pursuant  to  the  rules  of  the 
society,  agreed  to  pay  unto  the  society,  for  the 
term  of  fourteen  years,  the  quarterly  sum  of 
16/.  3«.  2d.  in  respect  of  his  shares,  and  that  for 
securing  the  quarterly  payments  he  had  agreed 
to  execute  the  security  intended  to  be  effected  by 
that  deed,  T.  conveyed  a  house  of  which  he  was 
seised  in  fee  to  the  trustees  in  fee.  The  deed  con- 
tained a  proviso  for  quiet  enjoyment  by  T.  if  he 
paid  the  quarterly  sums,  and  observed  the  rules 
of  the  society  and  the  covenants  in  the  deed  ; 
but  that  in  case  he  made  default,  the  trustees 
might  enter  and  lease  or  sell  the  house,  and  out 
of  the  proceeds  retain  the  amount  of  payments 
in  arrear,  and  pay  the  surplus,  if  any,  to  T. ;  and 
a  clause  by  which  T.  agreed  to  become  tenant  of 
the  house  to  the  trustees,  their  heirs  or  assigns, 
or  other  the  trustee  or  trustees  for  the  time  being 
of  the  society  thenceforth  during  their  will,  at 
the  clear  net  yearly*  rent  of  66/.,  payable  on  the 
usual  quarterly  days,  subject  to  the  powers  of 
distress  and  entry  for  non-payment,  and  to  all 
usual  remedies  as  in  leases  of  like  property.  T. 
died,  leaving  payments  in  arrear ;  the  trustees 
distrained  upon  the  goods  in  the  house,  which 
was  in  the  occupation  of  his  widow,  who  subse- 
quently took  out  administration  : — Held,  that 
the  tenancy  under  the  mortgage  being  at  most 
only  a  tenancy  at  will,  the  distress  was  not  made 
during  the  possession  of  the  tenant  from  whom 
the  rent  became  due  within  the  proviso  in  8  Ann. 
c.  4,  s.  7,  and  therefore  was  not  justified  under  s. 
«.     Turner  v.  Barnes,  2  B.  &  S.  436. 

Incorrect  Becitals.]— The  surveyor  to  a  build- 
ing society  purchased  land  from  the  trustees  of 
the  society,  and  then  mortgaged  it  to  the  trustees 
to  secure  the  purchase-money.  The  mortgage, 
which  was  a  fiUed-up  printed  form  prepared  by 
the  society's  solicitor,  recited  that  the  surveyor 
was  the  holder  of  eleven  shares  in  the  society, 
whereas  he  had  never  applied  for  shares,  nor  had 
he  in  fact  ever  been  treated  by  the  society  as  a 
shareholder.  He  did  not  read  over  the  deed,  nor 
were  its  contents  explained  to  him  by  the  society's 
solicitor  prior  to  execution.  The  society  having 
been  ordered  to  be  wound  up,  he  was  placed  on 
the  list  of  contributories  : — Held,  that  as  the 
recital  was  incorrect,  and  as  he  was  ignorant  of 
its  existence  at  the  time  he  executed  the  deed,  he 
was  not  liable  as  a  contributory.  Victoria  Per- 
mnnent  Benefit  Building  Investment  aivd  Free- 
hold  Land  Society  of  Birmingliam  and  the 
Midland  Counties,  In  re,  Empson's  case,  9  L.  R., 
Eq.  697  ;  22  L.  T.  856  j  18  W.  R.  665. 

AtBignment  by  Mortgagor,  <<  Subject  to  the 
Mortgage  to  the  Building  Society ''— Effect  of.] 
— A  member  of  a  building  society  received  an 
advance  from  the  funds  of  the  society,  and  de- 
posited the  lease  of  his  land  with  the  trustees  as 


security  for  repayment,  at  the  same  time  signing 
an  agreement  to  execute  a  mortgage.  He  after- 
wards executed  a  mortgage  to  the  trustees 
containing  a  power  of  side,  under  which  they 
sold  the  property  ^or  the  remainder  of  the  tenn. 
Previously,  however,  to  the  execution  of  the 
mortgage,  the  mortgagor  assigned. the  premises, 
'*  subject  to  the  mortgage  to  the  building  society/' 
to  the  defendant  for  valuable  consideration,  who 
thereby  became  possessed  of  the  legal  estate  : — 
Held,  that  the  defendant  must  be  taken  to  have 
had  notice  that  the  mortgage  would  contain  a 
power  of  sale,,  and  he  was  declared  to  be  trustee 
of  the  property  for  the  plaintiff.  Leigh  v.  Hoyd, 
2  De  G.,  J.  &  S.  330. 

Liability  of  Members  to  Bew  Bnlee.] — ^A  build- 
ing  society  advanced  to  members  the  amount  of 
their  shares,  taking  mortgages  to  secure  the 
sums  advanced,  with  premiums  and  interest. 
Each  mortgage  deed  contained  a  covenant  by 
the  member  to  pay,  at  the  times  and  in  manner 
prescribed  by  the  rules  for  the  time  being* 
applicable  thereto  respectively,  the  sum  payable 
periodically  by  way  of  subscription  or  otherwise 
in  respect  of  the  shares  until  the  shares,  with 
interest,  should  be  realized  and  paid,  and  the 
premium,  with  interest,  should  be  paid,  and  that 
in  the  meantime  (except  where  varied  by  the 
deed)  the  rules  for  the  time  being  of  the  society 
should,  in  respect  of  the  same  shares,  be  ob> 
served  by  the  member.  The  proviso  for  re- 
demption was  on  due  realization  and  payment  of 
the  said  shares,  premiums,  and  interest  accord- 
ing to  the  covenant.  Afterwards  new  rules 
were  adopted  by  the  society,  which  subjected 
the  equity  of  redemption  of  advanced  members 
to  certain  additional  payments  towards  meeting 
the  society's  losses  ;  and  Rule  I.  of  the  new  rules 
declared  that,  so  far  as  the  rules  of  law  and 
equity  would  permit,  those  rules  should  apply  to 
all  the  members  as  well  present  as  future,  and  to 
all  its  transactions  as  well  past  as  future : — 
Held,  that  members  advanced  prior  to  the  adop- 
tion of  the  new  rules  were  entitled  to  redeem 
their  securities  on  payment  of  those  sums  which 
they  were  liable  to  pay  according  to  the  rules 
existing  at  the  date  of  their  advances.  Norwich 
and  ^^orfolk  Fnmdent  Permanent  Bvilding 
Society,  In  re,  Smith,  Ex  parte,  1  Ch.  D.  481  ; 
45  L.  J.,  Ch.  143  ;  24  W.  R.  103. 

Held,  also,  that  the  covenant  to  make  certain 
payments  and  in  the  meantime  to  observe  the 
rules  did  not  involve  a  liability  to  further  pay- 
ments imposed  by  subsequent  rules.    lb. 

Held,  also,*  that  Rule  I.  exempted  from  the 
application  of  the  new  rules  existing  members 
whose  contracts  with  the  society  would,  by  the 
new  rules,  be  substantially  varied.    2b, 

Covenants  of  Members  to  repay  Advanees.] — 

The  trustees  of  a  building  society  advanced  to 
a  member  4,000/.,  to  be  repaid  by  monthly  in- 
stalments, and  he  by  deed,  for  securing  such 
payments  and  the  observance  of  the  rules  of  the 
society,  demised  leasehold  premises  to  the  trus- 
tees. It  was  agreed  that  upon  non-payment  of 
three  successive  iustalmeuts,  or  non-observance 
of  the  rules,  they  might  sell  the  premises,  and 
upon  any  sale  the  whole  amount  thereinbefore 
stipulated  to  be  paid  by  instalments  as  aforesaid, 
and  remaining  unpaid,  should  be  held  imme- 
diately payable,  and  be  retainable  accordingly 
from  the  proceeds  of  sale,  subject  to  such  dis- 
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position  as  himself ,  as  the  sole  defendant  thereto, 
and  seeking  to  have  the  benefit  of  the  restrictive 
covenants  entered  into  by  the  defendant,  and  to 
restrain  him  from  building  in  contravention 
thereof,  and  a  mandatory  injunction  to  compel 
him  to  take  down  buildings  already  erected  by 
him  in  contravention  thereof,  and  for  damages: 
— Held,  that  the  trustees  of  the  society  were 
necessary  parties  to  the  suit.  Eastwood  v.  Lever^ 
4  De  G.,  J.  &  S.  114. 

mm 

d.  Shares. 

Forfeiture  of.] — By  a  rule  of  a  building  society, 
each  member  was  to  pay  \0s.  per  e&are  per 
month,  together  with  certain  fines  in  case  of  de- 
fault ;  and  any  member  not  having  executed  a 
mortgage  to  the  society,  "thereinafter  men- 
tioned, continuing  to  neglect  the  payment  of  his 
or  her  monthly  subscriptions  for  six  consecutive 
monthly  nights,  should  thereupon  cease  to  be  a 
member  of  the  society,  and  forfeit  all  his  or  her 
interest  therein."  By  other  rules  the  manage- 
ment was  vested  in  twelve  directors,  a  meeting 
of  quorum  of  whom  was  to  consist  of  five.  A., 
a  member  of  the  society  (not  having  executed 
a  mortgage),  neglected  for  seven  successive 
months  to  pay  his  monthly  subscriptions  in  re- 
spect of  a  share  held  by  him,  but  afterwards 
tendered  the  amount  of  his  subscriptions,  and  the 
fines  payable  thereon,  to  two  of  the  directors, 
who  were  in  attendance  for  the  purpose  of  re- 
ceiving payments,  and  who  accepted  the  same. 
At  the  first  monthly  meeting  of  the  directors 
after  the  money  was  so  paid,  it  was  resolved  that 
A.  had,  on  the  sixth  default,  ceased  to  be  a 
member  of  the  society,  and  forfeited  all  his  in- 
terest therein  ;  and  it  was  ordered  that  his  name 
should  be  erased,  and  the  money  received  from 
him  by  the  two  directors  be  returned  to  him  : — 
Held,  that  the  share  was  properly  forfeited  ;  that 
the  acceptance  of  the  money  by  the  directors 
did  not  amount  to  a  waiver  of  the  forfeiture ; 
and  that  the  rule  was  not  unreasonable.  Card 
v.  Carr,  1  C.  B.,  N.  S.  197  ;  26  L.  J.,  C.  P.  113. 

Where  a  rule  of  a  society  provided  that  if  any 
member  shall  for  any  cause  whatever  permit  any 
monthly  subscription  on  any  share  or  shares 
held  by  him  or  her  to  be  in  arrear  for  six 
months,  such  share  or  shares  and  all  moneys  paid 
in  respect  thereof  shall  at  the  expiration  of  such 
six  months  become  absolutely  forfeited  to  the 
company  : — Held,  that  the  neglect  of  a  member 
to  pay  his  subscriptions  and  fines  for  six  months 
operated  a  forfeiture  of  his  share  or  shares  at  the 
option  of  the  directors.  Moore  v.  Rawlins ^  6  C. 
B.,  N.  S.  289. 

Extingnialmient  of.] — ^A  plaintiff,  a  member 
of  a  benefit  building  society,  received  the  amount 
of  his  shares  in  advance,  and  executed  a  mort- 
gage to  the  society  as  a  security.  He  afterwards 
conveyed  the  property  to  the  defendant,  subject 
to  the  mortgage,  and  the  defendant  covenanted 
to  pay  all  subscriptions  and  other  payments  to 
become  due  in  respect  of  the  shares  by  the  rules 
of  the  society.  The  shares  were  not  assigned, 
but  remained  in  the  name  of  the  plaintiff.  By 
one  of  the  rules,  the  managers  were  to  have 
power  to  determine  the  amount  of  money  to  be 
paid  by  any  mortgagor  in  full  for  the  claims  of 
the  society  upon  his  property,  on  payment  of 
which  the  shares  in  respect  of  which  the  se- 
curity might  be  made  should  be  wholly  extin- 


guished. The  society  having  resolved  that 
members  migHt  redeem  their  mortgages  on  pay- 
ment of  so  much  per  share,  the  defendant  paid 
the  amount,  and  the  usual  receipt  was  indorsed 
on  the  mortgage  deed  as  under  6  &  7  Will,  4,  c. 
32,  s.  4  : — Held,  that  the  shares  were  thereby  ex- 
tinguished, and  the  plaintiff  released  from  any 
further  liability  to  the  society,  and  consequently 
that  the  defendant  could  not  be  called  on  under 
the  covenant  to  pay  to  the  plaintiff  money  which 
he  had  paid  to  the  society  in  respect  of  the 
shares  subsequently  in  consequence  of  the  sum 
fixed  by  the  managers  for  the  payment  in  full 
not  being  found  sufficient  to  meet  the  exigencies 
of  the  society.  Priestly  v.  Jfopwood,  10  L.  T. 
646 ;  12  W.  R.  1031. 

A  rule  declared,  that  "  the  minutes  of  the  ma- 
nagers entered  in  the  minute-book  and  signed  by 
the  managers  concurring  therein,  shall  be  suffi- 
cient authority  for  the  execution  of  any  of  the 
aforesaid  powers  :" — Held,  that  the  omission  of 
the  managers  to  sign,  in  conformity  with  the 
above  rule,  did  not  invalidate  their  execution  of 
the  powers  intrusted  to  them.    lb. 

How  far  within  Mortmain  Act.] — Shares  in  a 
company,  of  which  the  object  was  to  purchase 
land,  and  build  upon  or  otherwise  improve  it  and 
sell  or  let  it,  and  shares  in  a  building  society  are 
not  within  the  Mortmain  Act,  9  Geo.  2,  c.  36. 
BfUwistle  V.  Davis,  4  L.  R.,  Eq.  272  ;  36  L.  J., 
Ch.  825. 


e.  Fines. 

Amount  ol] — An  action  was  brought  for  the 
redemption  of  a  mortgage  made  to  the  trustees 
of  a  building  society  by  one  of  their  borrowing 
members,  who  was  the  holder  of  twenty-eight 
shares.  The  question  was,  what  amount  of  fijnes 
the  trustees  were  entitled  to  charge  the  mort- 
gagor, under  the  rules  of  the  society,  for  non- 
payment of  his  subscriptions.  Table  IV.  at  the 
end  of  the  society's  book  of  rules  purported  to 
shew  the  fines  which  borrowing  members  were 
liable  to  pay  on  default  of  payment  of  their 
monthly  subscriptions  and  interest  on  shares 
from  one  to  ten,  for  a  period  of  from  one  to  six 
months,  the  fines  being  progressive  from  month 
to  month ;  but  there  was  no  express  charge  of 
fines  for  the  seventh  and  subsequent  months : — 
Held,  that  according  to  the  true  construction  of 
Table  IV.,  the  fines  were  not  to  increase  in 
amount  after  the  sixth  month.  Lovejoy  t.  MuU 
karn,  46  L.  J.,  Ch.  630  ;  37  L.  T.  77— C.  A. 

Held,  also,  that  the  claim  of  the  society  was 
not  restricted  to  fines  for  instalments  due  during 
the  first  six  months,  but  that  they  were  entitled 
to  charge  a  fine  of  bs.  for  each  instalment  of  each 
share  during  the  five  years  during  which  the  in- 
stalments were  payable.    Jb', 

Constmction  of  Bnles,  as  to.] — The  trustees  of 
a  building  society,  established  for  the  purpose  of 
raising  by  monthly  subscriptions  a  fund  from 
which  money  might  be  advanced  to  its  members 
to  enable  them  to  erect  or  to  purchase  freehold 
or  leasehold  property,  such  money  to  be  secured 
by  mortgages  of  such  property,  and  to  be  repaid 
by  monthly  instalments,  were,  under  one  of  its 
rules,  empowered  to  charge  borrowing  members, 
as  a  penalty  in  case  of  such  repayments  being  in 
arrear,  "  fines  at  the  rate  of  threepence  per  share 
for  the  first  month,  and  for  each  and  every  sue- 
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ceeding  month  threepence  per  share  additional 
on  such  repayments."  The  trustees  having 
charged  a  borrowing  member  fines  as  cumulative 
in  arithmetical  progression  : — Held,  that  on  such 
computation  the  fines  would  not  be  reasonable 
within  6  &  7  Will.  4,  c.  32,  s.  1,  and  that  the 
rule  of  the  society,  admitting  of  different  con- 
structions, was  to  be  construed  in  favour  of  the 
?arty  who  had  incurred  the  penalty.  Tierneyy 
n  re,  9  Ir.  R.,  Eq.  1. 

Four  months  after  ruling  of  the  final  schedule 
of  incumbrances  and  allocation  of  the  funds,  a 
puisne  incumbrancer,  who  had  had  notice  of  all 
the  proceedings  in  the  matter,  applied  to  have 
the  claim  of  the  petitioners  re-ezamin^d,  on  the 
ground  that  they  had  erroneously  computed 
certain  charges  against  the  estate  of  the  owners. 
A  considerable  portion  of  the  funds,  though 
allocated,  being  still  in  court  undistributed,  and 
it  appearing  that  the  computation  of  the  peti- 
tioners had  been  erroneous,  the  application  was 
granted  on  condition  of  the  applicant  paying  all 
the  costs  consequent  upon  his  laches,    lb. 

IntarMt  oil] — No  interest  is  chargeable  upon 
fines  imposed  upon  the  mortgagor  for  default,  or* 
for  acting  in  contravention  of  the  rules  of  tbe 
society.     Ingoldhy  v.  Riley,  28  L.  T.  55. 

f.  Determination  of  Dispntos. 

By  ArbitratioiLl — It  is  contrary  to  the  language 
of  the  statute,  ana  against  the  policy  of  the  law, 
that  internal  disputes  between  the  members  or 
office-holders  of  a  building  society  and  the 
society  should  be  the  subject  of  actions  at  law 
and  suits  in  equity.  Thovtpson  r.  Planet  Benefit 
Bvilding  Society,  16  L.  R.,  Eq.  333  ;  42  L,  J., 
Ch,  364  ;  28  L.  T.  649  ;  21  W.  R.  474. 

A  bill,  filed  by  a  member  of  a  building  society 
against  the  society,  its  trustees  and  directors, 
stated  that  the  rules  were  duly  certified,  and 
were,  "  so  far  as  material,'*  as  followed.  It  then 
sot  out  certain  rules,  numbered  12,  13,  and  14  ; 
but  no  rule  as  to  referring  disputes  to  arbitra- 
tion. It  set  out  a  letter  containing  an  offer  by 
the  directors  to  refer  all  matters  in  dispute 
between  the  member  and  them  to  arbitration 
under  the  rules,  and  stated  that  the  defendants 
sometimes  alleged  that  the  dispute  ought  to  be 
referred  to  arbitration,  but  that  the  plaintiff 
charged  that,  having  regard  to  the  relief  therein- 
after prayed,  he  was  not  bound  to  refer  the  dis- 
pute to  arbitration,  and  prayed,  amongst  other 
things,  that  it  might  be  declared  that  the 
plaintiff  was  entitled  to  the  benefit  of  the  12th 
and  13th  rules  of  the  society.  The  act  requires 
that  the  rules  of  every  building  society  shall 
contain  a  rule  for  referring  disputes  to  arbitra- 
tion. The  defendants  demurred  : — Held,  that 
the  court  was  able  to  take  judicial  notice  of 
the  rule  of  the  society  for  referring  disputes  to 
arbitration,  though  it  was  not  set  out  in  the  bill. 
Ih. 

A  bill  by  a  holder  of  shares  in  a  building  society 
against  the  society  and  their  directors  alleged 
misconduct  against  the  directors  in  respect  of 
acts  which,  for  anything  that  appeared,  might 
have  been  authorized  by  the  rules  of  the  society 
as  stated  by  the  bill ;  prayed  that  the  plaintiff 
was  not  bound  by  certain  new  rules  that  had 
been  passed  ;  and  prayed  the  benefit  of  certain 
of  the  original  rules,  and  for  relief  against  the 
directors  personally  ;— Held,  that  Uiis  was  a  dis- 


pute for  the  decision  of  which  arbitraton  were 
the  proper  authority;  and  demurrers  by  the 
society  and  by  the  directors  allowed.    lb. 

To  bring  a  dispute  within  the  arbitration  clause 
of  the  rules  of  a  building  society,  it  must  be  one 
which  arises  between  the  trustees  and  the  party 
claiming  as  a  member  of  the  society.  Prtntice 
V.  London,  10  L.  R.,  C.  P.  679  ;  44  L.  J.,  C.  P. 
353  ;  33  L.  T.  261. 

The  plaintiff  was  a  transferee  for  value  of 
shares  in  a  building  society.  The  transferor  had 
been  the  secretary  of  the  society,  and  in  that 
capacity  had  incurred  liabilities  to  the  trustees 
to  a  considerable  amount.  The  latter,  after  the 
transfer,  but  before  they  had  notice  of  it,  passed 
a  resolution  to  forfeit  the  shares  of  the  trans- 
feror, and  appropriated  their  value  towards  the 
deficit.  The  plaintiff  sued  the  trustees  for  re- 
fusing to  admit  him  to  the  benefits  to  which  he 
claimed  to  be  entitled  as  a  member  of  the  society 
and  as  the  holder  of  shares  therein.  The  trustees 
pleaded  that  the  cause  of  action  was  a  dispute 
between  them  as  trustees,  and  the  transferor  as  a 
member  and  the  plaintiff  as  a  person  claiming  oa 
account  of  a  member  of  the  society,  and  was  a 
dispute  which,  according  to, the  roles  of  the 
society  and  the  statutes,  ought  to  be  settled  by 
arbitration  : — Held,  that,  as  the  trustees  denied 
the  right  of  the  plaintiff  to  l)e  a  member  of  the 
society,  they  were  estopped  from  saying  that  ihe 
dispute  was  a  dispute  Ixitween  them  and  him  as 
a  member,  within  the  rule.    lb. 

The  rules  of  a  building  society  incorporated 
under  the  Building  Societies  Act,  1874,  provided, 
pursuant  to  s.  16,  sub-s.  9,  that  disputes  between 
the  society  and  any  of  its  members  should  be 
settled  by  reference  to  arbitration.  A  member 
of  the  society  having  commenced  an  action  for 
account  against  the  society: — Held,  that  the 
jurisdiction  of  the  court  was  ousted,  and  that 
the  matters  in  dispute  must  be  referred  to 
arbitration.  Wright  v.  Monarch  Inrettment 
Building  Society,  5  Ch.  D.  726  ;  46  L.  J.,  Ch. 
649. 

The  def9ndants  were  trustees  of  a  benefit 
building  society,  inrolled  pureuant  to  6  &  7 
Will  4,  c.  32,  and  the  statement  of  claim  alleged 
that  the  plaintiff  became  a  member  of  the 
society,  and  was  the  holder  of  first-class  shares, 
and  during  his  membership  paid  his  snbsicrip- 
tions  ;  that  by  a  rule  of  the  society  any  member 
holding  first-class  shares,  desiring  to  withdraw 
from  the  society,  should,  after  giving  three 
months'  notice,  receive  back  the  whole  amcmnt 
paid  by  him  for  subscriptions  ;  that  the  plaintiff 
gave  the  requisite  notice  of  withdrawal,  and 
there  then  became  due  to  him  from  the  society 
the  sum  of  35/.  St.  6d.,  which  the  plaintiff  was 
entitled  to  be  paid  according  to  the  rule : — Held, 
that  the  statement  of  claim  was  bad  ;  for  it 
alleged  a  dispute  between  a  building  society  and 
a  member,  and  a  rule  must  be  assumed  to  exist 
referring  disputes  of  that  kind  to  arbitration  or 
justices,  pursuant  to  10  Geo.  4,  c.  66,  s.  27,  in- 
corporated by  6  &  7  Will.  4,  c.  32,  s.  4,  and  the 
mere  notice  of  withdrawal  given  and  assented  to 
would  not  prevent  the  application  of  the  rule. 
Hvckle  V.  WiUon,  2  C.  P.  D.  410  ;  26  W.  B,  98. 

A  rule  of  a  building  society,  which  requires 
that  all  disputes  which  may  arise  between  the 
society  and  any  member  thereof,  shall  be  lefeired 
to  arbitration,  relates  only  to  disputes  between 
the  society  and  a  member  as  member.  JforrisM 
V.  Glover,  4  Ex.  430 ;  19  L.  J.,  Ex.  20. 
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A  role  of  a  building  society  provided  that  any 
member  who  should  be  desiions  of  withdrawing 
from,  the  society  any  share  or  shares  should  be 
allowed  to  do  so  on  giving  two  months'  notice  in 
writing  of  such  his  intention  to  the  secretary, 
subject  to  the  payment  of  all  fines  then  due,  and 
to  a  certain  deduction  as  a  proportionate  share 
of  expenses  incurred  :  provided  that  the  deduc- 
tion should  not  extend  to  widows  and  children 
of  deceased  members,  who  should  always  have 
priority  in  cases  of  withdrawal.  Another  rule 
provided,  that  the  board  of  management  for  the 
time  being  should  determine  all  disputes  which 
might  arise  respecting  the  construction  of  the 
rules  or  of  any  of  the  clauses,  matters  or  things 
therein  contained,  and  also  of  any  additions, 
alterations  or  amendments  which  should  or 
might  thereafter  arise  between  the  board  and 
any  member,  and  in  the  event  of  their  decision 
being  unsatisfactory,  then  to  be  referred  to  arbi- 
tration. A  member  of  the  society  gave  notice 
of  his  intention  to  withdraw,  and  claimed  the 
amount  of  his  shares.  The  board  refused  to  pay 
it,  on  the  ground  that  previously  to  the  notice 
other  members  had  given  notice  of  withdrawal, 
and  were  therefore  entitled  to  priority  of  pay- 
ment, and  that  the  society  had  no  funds  to  pay 
the  claim.  The  member  brought  an  action  : — 
Held,  that  his  claim  was  a  dispute  between  the 
board  and  a  member  of  the  society  respecting  the 
construction  of  a  rule,  and  therefore  the  action 
was  not  maintainable,  but  the  dispute  must  be 
determined  by  the  b(xird  or  arbitrators.  Wright 
V.  Deley,  4  H.  &  C.  209. 

Sommont  to  refer  to  Arbitration   and 


to  Stay  the  Action — ^Dispnte  between  Society 
and  Member.] — By  the  rules  of  a  building  society 
incorporated  under  the  Building  Societies  Act, 
1874,  it  was  provided,  pursuant  to  s.  16,  sub-s.  9 
of  the  act,  that  a  reference  of  every  matter  in 
dispute  between  the  society  and  any  member  of 
the  society  should  be  referred  to  the  arbitration 
of  the  reg^trar  of  friendly  societies.  The  plain- 
tijff,  who  was  an  advanced  member  of  the  society 
and  had  executed  a  mortgage  for  securing  his 
subscriptions  and  fines  in  respect  of  the  advance, 
commenced  an  action  against  the  society  for  an 
account  in  respect  of  the  mortgage  transaction  : — 
Held,  that  the  jurisdiction  of  the  court  was 
ousted,  and  that  the  society  was  entitled  to  have 
the  dispute  referred  to  arbitration.  IVright  v. 
Monarch  Investment  Building  Society  (5  Ch.  D. 
726)  approved.  Hack  v.  London  JProrndent 
Buildl7ig  Society,  23  Ch.  D.  103  ;  52  L.  J.,  Ch. 
541 ;  48  L.  T.  247  ;  31  W.  R.392— C.  A.  Affirm- 
ing 52  L.  J.,  Ch,  225 ;  31  W.  R.  378. 


Validity  of  Awards.] — ^Where  the  rules  of  a 


society  authorized  the  directors  to  invest  the  funds 
on  mortgage  for  ten  years  at  any  rate  of  interest, 
or  in  building  on  or  improving  land  mortgaged  to 
them,  and  authorized  members  to  withdraw  their 
shares  upon  giving  notice,  and  provided  that  such 
members  should  not  be  liable  to  any  future  fines, 
but  should  be  entitled  to  receive  the  net  amount 
of  their  subscriptions  paid,  with  interest,  and 
also  a  share  of  profits,  but  no  time  was  specified 
for  making  such  payments ;  and  the  directors  had 
power  to  pay  such  claims  in  the  order  in  which 
they  arose  :  the  amount  payable  to  a  withdrawing 
member  having  been  referred  : — Held,  that  it  was 
comi)etent  to  the  arbitrator  to  consider,  when, 
consistently  with  the  due  prosecution  of  die 


other  objects  of  the  society,  such  payment  should 
be  made,  and  to  fix  a  time  for  such  payment 
accordingly.  Armitage  v.  Walker,  2  K.  &  J. 
211  ;  2  Jur.,  N.  S.  13. 

Held,  also,  that  a  court  of  equity  had  no  juris- 
diction  to  alter  the  award,  unless  there  was  error 
upon  the  face  of  it,  or  it  was  shewn  to  have  been 
corruptly  obtained.    lb. 

Therefore,  where  principal  and  interest  only 
were  awarded,  the  court  would  not  calculate 
whether  the  amounts  were  correct  according  to 
the  rules,  or  whether  the  principal  included 
profits  or  not.    Ih. 

The  award  directed  a  sum  to  be  paid  for  costs, 
which  the  arbitrator  had  no  power  to  do,  except 
by  a  rule  made  after  a  member  had  given  notice 
to  withdraw  : — Held,  that  this  part  of  the  award 
was  bad,  but,  being  separable,  it  did  not  vitiate 
the  rest.    lb. 

By  Action — ^To  Baoover  Amount  of  Snbtcrip. 
tionB.] — The  rules  of  a  building  society  formed 
under  6  &  7  Will.  4,  c.  32,  provided  that  the 
directors  should  determine  all  disputes  which 
might  arise  concerning  the  affairs  of  the  com- 
pany, or  respecting  the  construction  of  the  rules 
or  any  of  the  clauses  or  things  contained,  and 
also  of  any  bye-laws,  additions,  alterations  or 
amendments  which  should  or  might  arise  between 
the  trustees,  officers,  or  other  shareholders  of 
the  company,  and  the  decision  of  the  board  if 
satisfactory  should  be  conclusive,  but  if  not 
satisfactory,  reference  should  be  made  to  arbitra- 
tion pursuant  to  10  Geo.  4,  c.  56,  s.  27  : — Held, 
that  a  claim  by  the  trustees  of  the  company  for 
subscriptions  on  shares  under  a  covenant  entered 
into  by  a  shareholder  with  them  to  pay  the 
subscriptions  and  interest  on  his  shares  according 
to  tiie  rules  of  the  society,  and  to  perform  the 
rules  thereof  in  respect  of  the  shares,  was  not  a 
dispute  within  the  meaning  of  the  statute  or 
rule,  and  therefore  that  the  shareholder  was 
properly  sued  in  a  court  of  law.  Farmer  v.  OUes, 
5  H.  &  N.  763  ;  30  L.  J.,  Ex.  65  ;  8  W.  R.  649, 

Held,  also,  that  the  covenant  was  absolute,  and 
that  it  was  no  answer  that  the  covenantor  had 
ceased  to  be  a  shareholder  of  the  society  at  the 
time  the  subscriptions  became  due.    lb, 

A  building  society  was  established  to  enable 
parties  to  purchase  freehold  or  leasehold  property 
within  twenty-five  miles  of  London  ;  and  actions 
and  suits  were  to  be  brought  and  defended  in  the 
names  of  the  trustees ;  but  no  such  proceedings 
were  to  be  taken  or  defended  until  the  approbation 
of  a  majority  of  the  members  present  at  a  special 
meeting  should  have  been  obtained.  The  president 
had  power  to  call  a  special  meeting  of  the  com- 
mittee ;  and,  on  receiving  a  written  request,  signed 
by  twelve  of  the  members,  to  convene  a  special 
general  meeting,  he  was,  within  three  days  after, 
to  convene  such  meeting : — Held,  that  an  action 
brought  with  the  approbation  of  the  majority  of 
the  members  present  at  a  special  general  meeting 
was  well  brought  within  the  meaning  of  the  rule. 
CutbUl  V.  Kingdom,  1  Ex.  494  ;  17  L.  J.,  Ex. 
177. 

By  a  rule,  the  committee  was  to  determine  all 
disputes  which  might  arise  respecting  the  con- 
struction of  their  rules,  or  any  of  the  clauses, 
matters  or  things  therein  contained  ;  the  decision 
to  be  conclusive  if  satisfactoiy  ;  but,  if  not  satis- 
factory, reference  to  be  made  to  arbitration  : — 
Held,  that  this  rule  referred  only  to  disputes  re- 
specting the  construction  of  the  rules,  and  did  not 
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prevent  the  trastees  suing  for  the  recovery  of 
subscriptions  and  fines.    Ih, 

Action  upon  a  mortgage  between  trustees  of  a 
building  society  and  a  member,  whereby,  in  con- 
sideration of  a  sum  of  money  the  amount  appro- 
priated in  respect  of  his  shares,  and  paid  to  him  by 
the  trustees,  he  mortgaged  lands  to  the  trustees, 
for  the  use  of  the  society,  and  covenanted  to  make 
the  payments  required  by  the  rales  of  the  society, 
and  to  perform  all  the  rules  in  respect  of  his 
shares.  Breach ;  the  non-payment  of  certain 
monthly  instalments,  and  of  certain  subscriptions 
and  fines.  Pleas,  first,  that  by  a  rule  the  di- 
rectors should  decide  upon  all  disputes  that 
might  arise  between  the  society  and  any  member 
respecting  any  matter  relating  to  the  society  and 
sucn  member,  and  the  decision  of  the  directors, 
if  satisfactory  to  both  parties,  should  be  conclu- 
sive, bat  if  not  satisfactory,  such  dispute  should 
be  referred  to  arbitrators,  pursuant  to  10  Geo.  4, 
c.  56,  8.  27  ;  and  that  arbitrators  had  been 
appointed,  and  that  the  member  had  never 
assented  to  any  decision  of  the  directors. 
{Secondly,  that  by  a  rule,  if,  after  the  execution 
of  a  mortgage,  a  member  failed  for  six  monthly 
nights  to  pay  all  subscriptions,  the  directors 
should  appoint  a  person  to  collect  the  rents  of 
the  premises,  and  if  insufficient,  or  the  member 
refused  to  allow  or  to  empower  such  collection, 
then  the  directors  to  sell  the  property  ;  that  the 
causes  of  action  were  in  respect  of  certain  sub- 
scriptions, which  were  for  more  than  six  calendar 
months  after  the  execution  of  the  mortgage  due  ; 
that  the  defendant  had  failed  for  six  monthly 
nights  ;  and  that  the  mortgaged  premises  were 
a  sufficient  security : — Held,  first,  that  the  de- 
claration shewed  a  right  of  action  in  the  trustees, 
under  6  &  7  Will.  4,  c.  32,  s.  4,  and  10  Geo.  4,  c. 
66,  s.  21.  Reeves  v.  White,  17  Q.  B.  995 ;  21 
L.  J.,  Q.  B.  169  ;  16  Jur.  637. 

Held,  secondly,  that  the  first  plea  was  good, 
inasmuch  as  the  summary  remedy  provid^  by 
the  statutes  for  settlement  of  the  disputes  by 
arbitration  is  conclusive,  and  ousts  the  courts  of 
jurisdiction,    lb. 

Held,  also,  that  the  trustees  were  entitled  to 
judgment,  inasmuch  as  the  power  to  collect  rents, 
or  to  sell,  given  to  the  directors,  did  not  prevent 
their  bringing  an  action  on  the  express  covenant 
to  pay  the  subscriptions.    Ih, 


In  reipeot  of  Accounts  nnder  a  Mort- 


gage.]— A  benefit  building  3ociety  made  certain 
rules,  one  of  which  was,  that  in  case  of  any  dis- 
pute arising  between  the  society  and  any  member 
thereof,  reference  should  be  made  to  arbitration, 
pursuant  to  the  10  Geo.  4,  c.  56.  L.  became  a 
member  of  the  society  and  executed  certain 
mortgages  to  the  persons  who  acted  as  its  trus- 
tees. In  these  mortgages  he  covenanted,  among 
other  things,  to  observe  the  rules  of  the  society. 
L.  did  not  keep  up  the  payments  secured  by  the 
mortgages,  and  the  trustees  took  possession  of 
some  of  the  mortgaged  premises,  and  sold  them. 
L.  brought  an  action  praying  for  accounts,  and 
an  injunction  to  prevent  future  sales,  &c.  The 
trustees  insisted  that  he  was,  by  the  rules,  pre- 
cluded from  any  right  of  action,  and  must  pro- 
ceed by  arbitration  under  these  rules: — Held, 
that  the  rules  did  not  preclude  him  from  a 
right  of  action,  for  that  proceedings  in  respect 
of  accounts  under  a  mortgage  and  sale  of  the 
property,  which  might  include  title  to  redemp- 
tion or  a  judgment  of  foreclosure,  wer§  not  such 


disputes,  between  the  society  and  a  member,  as 
the  statutes  had  contemplated.  Mulkerit  v. 
Lord,  4  App.  Gas.  182 ;  48  L.  J.,  Ch,  745 ;  40 
L.  T.  594 ;  27  W.  R.  510. 

Per  Lord  O'Hagan : — The  onus  of  shewing  that 
a  complaining  party  has  lost  the  ordinary  right 
to  maintain  an  action  lies  on  him  who  denies 
such  right.  lb.  Aflirming  47  L.  J.,  Oh.  228 ; 
38  L.  T.  265  ;  26  W.  R.  319— C.  A. 

A  member  of  a  building  society  had,  upon 
having  the  amount  of  his  shares  advanced  to 
him,  executed  a  mortgage  of  premises  to  the 
trustees,  under  the  rules  of  the  society,  to  secure 
the  payments  of  the  subscriptions,  interest  and 
bonus,  payable  by  the  rules  of  the  society  in 
respect  of  those  shares.  Subsequently  he  claimed 
to  redeem  his  mortgage  for  a  less  som  than  the 
trustees,  as  mortgagees,  were  willing  to  accept, 
and  upon  their  refusal  to  refer  the  dispute  to 
arbitration,  obtained  an  order  of  two  justices  for 
the  delivery  to  him  of  the  mortgage  deed: — 
Held,  that  this  was  not  a  dispute  which,  could 
be  referred  to  arbitration;  and  therefore  the 
court  granted  a  certiorari  to  remove  the  order 
of  the  justices  in  order  to  be  quashed  for  want 
of  jurisdiction.  Beg.  v.  Trafford,  4  El.  &  BL 
122  ;  24  L.  J.,  M.  C.  20  ;  1  Jur.,  N.  8.  252. 

By  a  rule,  disputes  between  the  society  and 
any  of  its  members  were  to  be  referred  to  arbi- 
tration. A  member,  borrowing  the  amount  of 
his  share  from  the  society,  gave  the  trustees  a 
mortgage  of  premises  held  by  him  on  lease,  whidi 
contained  a  clause  of  forfeiture  on  non-payment 
of  rent,  and  he  covenanted,  by  the  mortgage 
deed,  to  pay  his  dues  to  the  society,  and  to  pay 
his  landlord  the  rent  reserved  by  his  lease : — 
Held,  that  on  default  by  the  mortgagor  in  pay- 
ment of  the  dues,  and  of  the  rent,  the  trustees 
might  proceed  at  law,  and  were  not  bound  by 
the  arbitration  clause.  Doe  d.  Morrison  v.  Oli- 
ver, 15  Q.  B.  103. 

4.  Winding-up. 

Jnrlidiotlon  of  Court.] — ^The  Court  of  Chanceiy 
has  jurisdiction  to  wind  up  a  building  society 
under  the  Companies  Act,  1862.  Midland  Chun- 
ties  Benefit  Building  Society,  In  re,  A  De  G., 
J.  &  S.  468  ;  33  L.  J.,  Ch.  739  ;  11  Jur.,  N.  &  229  ; 
13  W.  R.  339. 

Building  societies  are  quite  distinct  from 
friendly  and  also  industrial  or  provident  socie- 
ties, and  are  not  a:Sected  by  the  provision5  of 
the  statutes  regulating  the  latter  two  elates  of 
companies.     lb. 

The  winding-up  provisions  of  the  Companies 
Acts,  1862  and  1867,  are  applicable  to  societies 
registered  under  the  Building  Societies  Act,  1874. 
Andrew  or  Jones  v.  Stcahsea  Cambrian  Benefit 
Buildifig  Society,  50  L.  J.,  Q.  B.  428  ;  44  L.  T. 
106  ;  29  W.  R.  382  ;  45  J.  P.  507. 

A  building  society  of  the  ordinary  kind,  certi- 
fied under  6  &  7  Will.  4,  c,  32,  was  within  the 
winding-up  acts,  11  &  12  Vict,  c  45,  and  12  &  13 
Vict.  c.  108.  St.  George's  Building  Society,  1% 
re,  4  Drew.  154  ;  27  L.  J.,  Ch.  96  ;  3  Jur.,  N.  S. 
683. 

On  whose  Petition.] — ^An  order  to  wind  np  a 
building  society  whose  rules  do  not  give  it  ex- 
press power  to  borrow,  may  be  obtained  on  the 
petition  of  a  person,  who,  under  the  rules  of  the 
society,  has  deposited  money  therein  with  a  view 
of  becoming  a  shareholder,  but  l>eCore  becoming 
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one,  has  given  proper  notice  to  withdraw  the 
money  and  been  unable  to  obtain  it.  Bat  such 
petition  must  not  be  a  mere  creditors'  petition, 
but  must  express  that  the  petitioner  is  a  creditor 
in  respect  of  money  advanced  by  him  as  a  mem- 
ber of  the  society  which  he  has  given  notice  to 
withdraw.  Queen's  Benefit  Building  Society ^  In 
re,  6  L.  R.,  Ch.  815  ;  40  L.  J.,  Ch,  381 ;  24  L.  T. 
346  ;  19  W.  R.  597,  762. 

A  petition  was  presented  by  four  members  of 
a  permanent  building  society,  whose  shares  ha(\ 
b«cn  advanced  on  mortgage,  for  winding  up  the 
society.  One  of  the  rules  of  the  society  gave  the 
trustees  powers  to  borrow  any  money  that  might 
be  necessary  for  the  purposes  of  the  society, 
under  which  considerable  sums  of  money  had 
been  borrowed  on  deposit,  and  some  of  the  de- 
positors pressed  for  their  money,  which  the  so- 
ciety was  unable  to  pay  without  calling  on  their 
members.  The  committee  of  the  societv  had 
accordingly  proposed  that  the  business  should  be 
transferred  to  another  company  and  the  society 
wound  up,  to  which  the  great  majority  of  the 
shareholders  had  agreed.  After  the  petition  was 
presented,  the  creditors  of  the  society  executed 
a  release  to  the  petitioners  from  their  debts,  and 
the  committee  offered  to  effect  a  transfer  of  their 
mortgages : — Held,  that,  as  the  release  of  the 
petitioners  operated  as  a  release  to  the  whol<x 
society,  the  petitioners  were  under  no  direct  or 
indirect  liability  in  respect  of  the  existing  debts; 
that  the  society  being  one  of  unlimited  liability, 
and  the  rule  as  to  borrowing  ultra  vires,  the  in- 
solvency was  not  proved  ;  and  that  the  interest 
which  the  petitioners  had  in  the  profits,  as  ad- 
vanced members,  was  not  sufficient  to  induce  the 
court  to  make  a  winding-up  order  contrary  to  the 
wishes  of  the  great  majority  of  the  other  mem- 
bers, and  the  petition  was  therefore  dismissed, 
but  without  costs.  Pro/esHonal,  Cwnmercial 
and  Industrial  Benefit  Building  Society,  In 
re,  6  L.  R.,  Ch.  856  ;  25  L.  T.  397 ;  19  W.  R. 
1153. 

Directors  of  a  building  society,  the  rules  of 
which  gave  no  power  to  borrow,  borrowed  a  sum 
of  money  for  the  purpose  of  advancing  it  to  their 
members  on  the  security  of  their  shares.  The 
lender  of  the  money  afterwards  presented  a 
petition  for  an  order  to  wind  up  the  company: — 
Held,  that  the  transaction  was  ultra  vires,  and 
that  the  petitioner  had  no  legal  or  equitable  debt 
against  the  company,  and  the  petition  was 
accordingly  dismissed!  NatUmal  Pernuinent 
Berwfit  BnildiTig  Society,  In  re,  Williamgon, 
Ex  parte,  5  L.  R.,  Ch.  309  ;  22  L.  T.  284 ;  18 
W.  R.  388. 

By  the  rules  of  a  building  society  il  was  pro- 
vided that  any  member  holding  investment  shares 
who  should  be  desirous  of  withdrawing  his  in- 
ve^ment  should  be  allowed  to  do  so  upon  giving 
a  month's  notice  in  writing,  and  that  if  several 
members  should  give  notice  at  one  time  they 
should  be  paid  in  rotation  according  to  priority 
of  notice.  Provisions  were  also  made  for  the  re- 
ference of  disputes  to  arbitration.  A.,  the  holder 
of  five  investment  shares  representing  250Z.,  gave 
notice  of  withdrawal.  The  society  had  pre- 
viously received  notices  from  a  large  number  of 
members  of  their  desire  to  withdraw  their  invest- 
ment shares  to  the  amount  of  about  350,0002., 
which  sum  then  remained  to  be  paid.  Subse- 
quently alterations  were  made  in  the  rules,  and 
it  was  provided  that  payment  to  withdrawing 
/nembers  of  their  shares  should  be  made  by  in- 


stalments. A.,  not  having  been  paid,  at  the  ex- 
piration of  the  month,  gave  the  statutory  notice 
under  the  199th  section  of  the  Companies  Act, 
1862,  and  subsequently  presented  a  petition  for 
winding  up  the  society.  The  society  was  per- 
fectly solvent,  but  time  was  required  to  realize 
the  assets  : — Held,  that  the  petitioner  as  a  with- 
drawing member  was  in  a  different  position  to  an 
outside  creditor,  and  was  not  entitled  ex  debito 
justitiae  to  an  order  for  winding  up  the  society ; 
and  the  court,  in  the  exercise  of  its  discretion, 
dismissed  the  petition  with  costs.  Planet  Benefit 
Building  and  Investment  Society,  In  re,  14  L.  R., 
Eq.  441 ;  41  L.  J.,  Ch.  738  ;  27  L.  T.  638  ;  20 
W.  R.  935. 

Winding-up  Order — Position  of  Memberfl — 
Compnlsory  Witiidrawal.] — A  building  society, 
registered  under  the  Building  Societies  Act,  1874, 
hittl  for  its  objects — (1)  to  form  a  good  invest- 
ment for  investors ;  (2)  to  advance  to  share- 
holders money  for  building  and  other  purposes, 
to  a  not  greater  extent  than  the  amount  of  their 
shares,  on  their  granting  a  bond  for  the  same 
over  heritable  security.  The  rules  provided  that 
the  shares  were  to  be  limited  to  25Z.  ;  that  a 
shareholder  who  had  not  received  an  advance 
was  to  pay  up  his  shares  by  monthly  instal- 
ments ;  and  when  such  instalments  with  profits 
amounted  to  25/.  per  share  he  was  to  be  paid  out. 
As  to  a  member  who  had  received  an  advance, 
it  was  provided  that  he  should  pay  up  his  ad- 
vance by  monthly  instalments  on  his  shares 
with  interest  at  the  rate  of  5  per  cent,  on  the 
loan.  It  was  also  provided  that  members  could 
withdraw  on  giving  a  month's  notice.  On  with- 
drawal by  an  unadvanced  member,  he  was  to 
receive  the  whole  instalments  paid  on  his  shares 
with  interest.  On  withdrawal  by  a  borrowing 
member,  he  was  to  pay  up  the  whole  of  his 
debt,  interest,  and  penalties,  after  deducting  the 
amount  of  the  monthly  instalments  paid  upon 
his  shares  with  interest  calculated  thereon.  A. 
took  shares  for  the  sole  purpose  of  obtaining  an 
advance.  He  executed  a  bond  in  common  form 
as  security  ;  and  the  society  granted  him  a  back- 
letter,  to  the  effect  that  they  agreed  not  to  en- 
force the  bond  so  long  as  the  regular  payments 
of  the  instalments,  interest,  and  other  sums  due 
upon  his  shares  were  paid.  A.  regularly  paid 
his  instalments  with  interest  charged  on  the 
whole  sum  lent.  Losses  having  been  incurred, 
the  society  was  in  February,  1880,  ordered  to  be 
wound  up  voluntarily.  There  were  no  outside 
creditors.  In  July,  1880,  A.  gave  notice, 'under 
the  rules,  of  withdrawal  to  the  liquidators,  and 
claimed  a  discharge  of  his  bond  on  his  paying  to 
them  the  difference  between  his  loan  and  the 
amount  in  cumulo  of  the  instalments  paid  by 
him,  with  interest  added.  The  liquidators  denied 
his  right  to  withdraw  after  liquidation,  unless  ho 
paid  up  the  whole  loan  and  left  the  instalments 
to  be  refunded  according  to  the  result  of  the 
liquidation : — Held,  that  the  advance  had  pro 
tanto  been  extinguished  by  the  total  amount  of 
the  instalments  paid  by  A. ;  that  from  and  after 
the  date  of  the  winding-up  order  A.  had  a  right 
to  redeem  his  security  by  paying  to  the  liquida- 
tors the  difference  between  his  advance  and  his 
instalments,  with  interest  added  thereon,  as 
against  excess  of  interest  which  he  had  been 
charged;  and  on  payment  of  such  difference, 
with  interest  thereon,  he  was  entitled  to  be  re- 
lieved of  all  further  liability  as  a  contributory 
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or  otherwise.     Brownlie  v.  liussell,  8  App.  Cas. 
235 ;  48  L.  T.  881 ;  47  J.  P.  757— H.  L.  (Sc). 

Unlimited— Advmnced   and  TlnadTanced 


Kemben — Priority.] — A  rule  giving  an  unlimited 
power  of  borrowing  money  to  the  directors  of  a 
building  society  is  void,  although  it  was  certified 
by  the  certifying  barrister.  And  persons  advanc- 
ing money  under  it  on  the  security  of  the  deposit 
of  the  title-deeds  of  borrowing  members,  must, 
in  the  winding  up  of  the  society,  give  up  their 
securities,  and  prove  against  the  residue  of  the 
assets  after  payment  of  the  outside  creditors  and 
unadvanced  members.  Guardian  Permanent 
Benefit  JBuilding  Sitciety,  In  re,  23  Ch.  D.  440 ; 
52  L.  J.,  Ch.  857  ;  48  L.  T.  134 ;  32  W.  R.  73— 
C.  A. 

A  rule  giving  the  directors  power  to  issue  de- 
posit or  paid-up  shares  at  a  fixed  rate  of  interest, 
with  the  right  to  withdraw  the  money  in  prefer- 
ence to  the  ordinary  unadvanced  members,  is 
valid,  and  the  holders  will  be  entitled  in  the 
winding  up  of  the  society  to  be  paid  in  prefer- 
ence to  the  unadvanced  members.    Ih. 

The  effect  of  s.  1  of  the  Building  Societies 
Act,  187.'),  repealing  s.  8  of  the  Building  Societies 
Act,  1874,  is  that  all  deposits  with  and  loans  to  a 
building  society  certified  under  6  &  7  Will.  4, 
c.  32,  made  in  the  interval  between  the  2nd  of 
November,  1874,  and  the  22nd  of  April,  1875, 
are  valid  ;  but  deposits  and  loans  made  before 
the  2nd  of  November,  1874,  if  otherwise  invalid, 
are  not  made  valid  thereby,  although  they  may 
be  continued  during  that  interval.     Ih. 

Securities  given  by  a  building  society  may  be 
enforced  against  the  society,  although  ss.  14  and 
15  of  the  Building  Societies  Act,  1874,  are  not 
indorsed  thereon  ;  the  enactment  in  s.  15  direct- 
ing this  to  be  done  being  only  directory.    Ih, 

The  certifying  barrister  struck  out  a  rule  of  a 
building  society,  but  the  directors  notwithstand- 
ing printed  and  acted  upon  it.  Some  years  after- 
wards the  rule  was  amended,  and  the  barrister 
cei-tified  the  amendment : — Held,  that  the  effect 
of  his  certificate  was  to  make  valid  the  whole 
rule  as  amended.    Ih, 


Withdrawal   of    Kemben  —  Votice   of 


Withdrawal— Power  to  elaim  Payment  "pro- 
vided the  FundB  permit" — Applioability  of 
Bnles  to  a  Winding-up.]— One  of  the  rules  of  a 
building  society  gave  power  to  the  investing 
members  to  withdraw  their  money,  provided  the 
funds  permitted,  on  giving  notice  according  to  a 
prescHbed  form  printed  in  the  schedule.  The 
society  was  ordered  to  be  wound  up,  and  the 
assets  were  insufficient  to  pay  the  investing 
members  in  full.  Several  of  the  investing 
members  had  given  notice  to  withdraw  all  their 
money,  and  their  notices  had  expired  before  the 
commencement  of  the  winding-up,  but  they  had 
not  been  paid.  Some  of  them  had  not  used  the 
printed  form  of  notice  prescribed  by  the  rules, 
but  their  notices  had  been  accepted  by  the 
directors : — Held,  that  the  rule  as  to  the  with- 
drawal of  members  must  not  be  confined  to  the 
society  as  a  going  concern,  but  was  applicable  to 
adjust  the  rights  of  the  withdrawing  and  con- 
tinuing members  inter  se  in  the  winding-up ; 
that  the  members  who  had  given  notice  to  with- 
draw, either  in  the  prescribS  form  or  otherwise, 
and  whose  notices  had  expired  before  the  com- 
mencement of  the  winding-up,  were  entitled  to 
be  paid  out  of  the  assets  next  to  the  outside 


creditors,  and  in  priority  to  the  other  investing 
members  who  had  not  given  notice  of  witl^ 
drawal,  notwithstanding  that  at  the  date  of  the 
winding-up  there  were  no  funds  in  hand  for 
their  payment.  Blachhum  and  District  Benefit 
Building  Society y  In  re,  24  Ch.  D.  421  ;  52  L.  J., 
Ch.  894 ;  32  W.  R.  159— C.  A.  &  P.,  Mntwl 
Society,  In  re,  24  Ch.  D.  425,  n. 

Whether  the  members  who  had  given  notice 
of  withdrawal  but  had  not  been  paid  before  the 
commencement  of  the  winding-up  remained 
members  of  the  society,  quaere.     Ih. 

Two  Classes  of  Kembers — ^Bights  of  ]— By  iht 

rules  of  a  building  society  realized  members, 
who  had  by  their  subscriptions  with  interest  and 
bonuses,  made  up  the  full  amount  of  their 
shares,  were  entitled  to  payment,  or  certificate 
for  payment  in  rotation,  of  such  amount,  and 
withdrawal  members,  who  had  not  made  op  the 
full  amount  of  their  shares,  but  had  given  notice 
to  withdraw,  were  entitled  to  like  payment  or 
certificates  for  the  amount  of  their  subscrip- 
tions with  interest.  In  the  winding  up  of  the 
society : — Held,  that  these  two  classes  stood  in 
the  position  of  creditors  entitled  to  be  paid  in 
priority  to  investing  members,  who  had  not 
made  up  their  shares,  and  had  given  no  notice  of 
•withdrawal.  Norwich  and  Norfolk  Proeident 
Building  Society,  In  re,  Rackhumj  Ex  parte,  i% 
L.  J.,  Ch.  785— C.  A. 

Inoorreot  Seoitals.] — The  surveyor  to  a  build- 
ing society  purchased  land  firom  the  trustees  of 
the  society,  and  then  mortgaged  it  to  the  trostccs 
to  secure  the  purchase-money.  The  mortgage, 
which  was  a-filled-up  printed  form  prepared  by 
the  society's  solicitor,  recited  that  the  surveyor 
was  the  holder  of  eleven  shares  in  the  society, 
whereas  he  had  never  applied  for  shares,  nor  had 
he  in  fact  ever  been  treated  by  the  society  as  a 
shareholder.  He  did  not  read  over  the  deed,  nor 
were  its  contents  explained  to  him  by  the  society's 
solicitor  prior  to  execution.  The  society  having 
been  ordered  to  be  wound  up,  he  was  placed  on 
the  list  of  contributories  : — Held,  that  as  the 
recital  was  incorrect,  and  as  he  was  ignorant  of 
its  existence  at  the  time  he  executed  the  deed,  he 
was  not  liable  as  a  contributory.  Victoria  Per- 
manent Benefit  Building  Invetttnent  and  Free- 
hold Land  Society  of  Birmingham^  and  the  In- 
land Counties,  In  re,  Empton's  ease,  9  L.  R.,  £q- 
597  ;  22  L.  T.  855  ;  18  Wt  R.  565. 

Society  not  anthorised  to  Borrow— O^erdrsv- 
ing  Bao^png  Aeoonnt — ^Lien  of   Bankers.]— A 

building  society  not  authorized  to  borrow  money, 
from  time  to  time  overdrew  their  banking  ac- 
count, and  deposited  deeds  and  other  documents 
with  the  bank  as  security  for  the  overdiafL  it 
being  agreed  that  the  amount  overdrawn  ahooM 
never  exceed  25,000/.  A  portion  of  this  over- 
draft was  applied  in  the  necessary  payments  of 
the  society.  The  society  was  subsequently  wound 
up  by  order  of  the  court : — Held,  that  thebamken 
had  a  lien  upon  the  deeds  in  their  possession  fxs 
such  part  only  of  the  overdrafts  as  had  been  » 
applied  in  necessary  payments,  and  had  not  been 
covered  by  subsequent  payments  into  the  bant 
all  of  which  must  be  appropriated  to  reduce  soci 
lien,  and  an  account  was  ordered  upon  that  fool- 
ing from  the  date  when  the  balance  last  tonied 
against  the  society,  and  so  continued.  Bl*ek- 
kurn  Benefit  BuUdvng  Society  (^Lijuidatsr)  f. 
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Cunliffe,  22  Ch.  D.  61 ;  B2  L.  J.,  Ch.  641  ;  48  L.  T. 
33  ;  31  W.  R.  98. 


Payments  to  Bankers  during  Winding-np 


Proeeedings.] — The  bankers  had,  between  the 
date  of  the  presentation  of  the  winding-ap  peti- 
tion and  the  winding-up  order,  receiyed  payments 
from  certain  borrowing,  members  and  delivered 
up  to  them  their  secarities: — Held,  that  the 
bankers  must  account  to  the  society  for  the  sums 
80  received  by  them.    lb. 


BURGESS. 

See  CORPORATION. 


BURGLARY. 


See  CRIMINAL  LAW. 


BURIAL. 


See  ECCLESIASTICAL  LAW. 


On   Metropolitan   Commons.] 

POLIS. 


1942 

See  Metbo- 


TTnder  Public  Health  Act.]— iS^«  Health. 


CAB. 

See  HACKNEY  CARRIAGE. 


CALLS. 

See  COMPANY. 


CAMBRIDGE. 

See  UNIVERSITY. 


CAMPBELL'S   (LORD)   ACT. 

See  NEGLIGENCE. 


BYE-LAW. 

Impoiing  Pine,  mnet  be  Clear.]— A  bye-law, 
creating  an  offence  for  which  it  imposes  a  fine  or 
other  punishment,  most  be  clear  and  unambi- 
guous m  its  language.  Foster  v.  Moore^  4  L.  R., 
Ir.  670. 

Enforcing.] — For  the  breach  of  a  duty  im- 
posed by  a  bye-law  made  under  the  authority  of 
a  statute,  the  only  remedy  is  that  specifically 
prescribed  by  the  statute.  Norttnh  v.  Kearon^  6 
Ir.  R.,  C.  L.  126. 

Of  Knnicipal  Corporationf.] — See  Cobpora- 

TIOU. 

Of  Improvement  Conuniaiionerf.]  —  See 
Health. 

•    Of  Bailway  Companies.  ]->&«  Railways. 

Of  Sehool  Boards.  ]->iSS?«  Schools. 

XTnder  Conmons  Act.] — See  CoMMOi^s. 


CANADA. 

See  COLONY. 


CANAL. 


See  WATER  AND  WATER   COURSE. 


CAFE  OF   GOOD  HOFE. 


See  COLONY. 


CAFIAS. 

I.  AD     SATISFACIENDUM.— ^iSsff    EXECU- 
TION—SHERIFF. 

IL  ON  BAILABLE  PROCESS. -/&tf  ARREST. 
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CARGO. 

See  SHIPPING. 
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CARRIERS. 

I.  Who  ABE,  1944. 

II.  Pasbengebs  and  their  Luggage. 

1.  The  Cimtract. 
a.  Qenerally,  1947. 
h.  Taking  Ticket,  Effect  of,  1951. 
r.  Duty  of  Passenger  as  to  Tickets, 

under  Bye-Laws  and  Otherwise, 
1954. 

2.  Duty  of  (hrrUr  under  Contract. 

a.  Accident  to  Passenger.  Prim&  facie 
Evidence  of  Negligence,  1961. 

b.  Condition  of  Carriages,  &c.,  1968. 

c.  Management  of  Carriages,  1966. 

d.  Management  of  Trains, 
i.  Overshooting  Platform,  kc, 

1968. 
ii.  In  other  Cases,  1974. 

e.  Condition  of  Premises  of  Bailway 
Company,  1975. 

/.  Condition  of  Line,  1978. 

f.  Crossing  the  Line.  1983. 
L  Unpunctuality  and  Non -starting  of 

Trains,  1990. 
i.  Contributory  Negligence,  1994. 
j.  Measure  of  Damages,  1995. 

3.  Passenger's  Luggage, 

a.  What  is,  1997. 

h.  Receiving  Luggage,  1999. 

e.  Notices  and  Special  Contracts,  2001 . 

d.  Delivering  Luggage,  2005. 

e.  Deposit  in  Cloak-room,  2006. 

III.  Carriage  of  Goods  akd  Animals  at 

Common  Law. 

1.  Common  Carriers  of  Goods,  2009. 

2.  Railway  Companies,  2010. 

3.  Notices  and  Special  Contracts,  2015. 

4.  Animals,  2020. 

5.  Dangerous  Goods,  2028. 

6.  Fraud  or  Concealment,  2029. 

7.  Gross  Xegligence,  2031. 

IV.  Carriers  Act. 

1.  Protection  conferred  by,  2033. 

2.  Declaration  of  Value,  2035. 

3.  Booking  offices,  2040. 

4.  Felony  of  Servants,  2041. 

V.  Railway  and  Canal  Traffic  Act. 

1.  Limitatiim  of  Railway  and  Canal 

Companies  by  Special  Contract  and 
Conditions,  2044. 

2.  Signing  Contract,  2044. 

3.  What   are   Just    and    Reasonable 

Co7ulitions, 

a.  As  to  Goods. 

i.  Generally,  2047. 
ii.  Alternative  Rates,  2050. 

b.  As  to  Animals. 

i.  Alternative  Rates,  2052. 
ii.  In  other  Cases,  2057. 


4.  Undue  Preference. 

a.  In  Respect  of  Goods,  Ac,  2062. 

b.  In  Respect  of  Persons,  2076. 

VI.  Delivery  of  Goods  by  Carrisb. 

1 .  Liability  for  Safe  Delivery,  2078. 

2.  Orders  as  to,  2083. 

3.  Refusal  of  Consignee  to  Accept,  2086. 

VII.  Lien  and  Remuneration. 

1.  Ge^nerally,  2087. 

2.  Tolls.and  Charges,  2090. 

VIII.  Measube   of   Damages  rob  Negli- 
gence, 2099. 

IX.  Actions  against  Cabbiers. 

1.  Notice  of,  2108. 

2.  Form  and  Nature  of,  2110. 

3.  Parties  to  Sue, 'ZIU. 

4.  Pleadings  and  Evidence,  2114. 

X.  Cabbiebs  by  Sea.— iSfc  Shipping. 

L    WHO  ARK. 

TTndertaker  of  Catiud  Jobf  if  not.]— A  tomi 
carman,  not  conveying  goods  from  any  one 
known  terminus  to  another,  nor  at  any  fixed 
rate,  nor  the  goods  of  several  persons  at  the 
same  time  ;  but  plying  in  the  streets,  and  under- 
taking jobs  as  he  can  get  them,  is  not  a  common 
carrier.  BHnd  v.  Dale,  2  M.  &  Rob.  80 ;  8  C.  & 
P.  327. 

If  goods  are  delivered  to  A.,  under  a  contract 
that  the  owner  should  go  with  them,  and  take 
care  of  them,  that  is  not  a  delivery  of  the  goods 
to  A.  as  a  common  carrier.    lb, 

YtTTj — Ownen  oil  —  Declaration  against 
owners  of  a  ferry  stated  that  they  were  po^essed 
of  a  ferry  across  the  river  Mersey,  from  Wood- 
side  to  Liverpool,  and  that  the  plaintiff  delivered 
to  them  a  phaeton,  and  jewellery  and  watches 
contained  in  it,  to  be  by  the*  defendants,  for  re- 
ward, taken  care  of  and  carried  in  a  steamboat 
from  Woodside  to  Liverpool,  and  there  landed 
for  the  plaintiff ;  that  the  defendants  accepted 
and  received  the  carriage  so  containing  the  jewel- 
lery and  watches  from  the  plaintiff,  and  it  be- 
came their  duty  to  take  proper  care  of  them  whil« 
they  remained  in  their  custody,  and  in  and  abant 
the  carriage,  conveyance,  and  landing  of  the  sane. 
Breach,  that  they  took  such  bad  care  of  the  car- 
riage, jewellery,  and  watehes,  and  so  negligently 
conducted  themselves  in  and  about  the  carria^ 
conveyance,  and  landing  of  the  same,  that  tber 
were  injured  : — Held,  that  a  contract  to  cany 
and  land  the  carriage  and  jewellery,  as  stated  in 
the  declaration,  could  not  be  implied  from  the 
mere  character  of  the  defendants  as  owners  of  the 
ferry.  But  that  it  was  a  question  for  the  juy. 
whether  there  was  in  fact  a  contract  between  the 
parties,  either  express  or  implied  from  usage,  to 
receive  the  carriage  on  board,  and  to  land  it  agaia 
at  the  end  of  the  transit  across  the  iiTer. 
Walker  v.  Jackson,  10  M.  &  W.  161  ;  12  LJ- 
Ex.  166. 

Lighterman.  1 — One  who  exercises  the  ordinaiy 
employment  or  a  lighterman  by  canying  pcods 
in  his  flats  for  rewaid,  although  not  hound  as  t 
common  cnrrier  to  receive  the  goods  of  all  comeif 
indifferently,  nevertheless  incurs  the  liabihtr  cf 


1945 


CARRIERS— IF/io  are. 


1946 


a  common  carrier  for  the  safety  of  goods  carried 
by  him.  Liver  Alkali  Company  v.  Johwfim^  9 
L.  R..  Jfix.  338 ;  43  L.  J.,  Ex.  216  ;  81  L.  T.  95— 
Ex.  Ch. 

Sach  person  is  not  a  common  carrier,  but,  in 
the  absence  of  any  special  agreement,  is,  by  a 
custom  adopted  and  recognized  by  the  courts, 
liable  as  a  shipowner  upon  an  implied  undertak- 
ing to  carry  at  his  own  absolute  risk,  the  act  of 
God  and  the  Queen's  enemies  alone  excepted.  lb. 

If  a  person  holds  himself  out  to  carry  goods  for 
every  one  as  a  business,  and  he  thus  carries  from 
the  wharves  to  the  ships  in  harbour,  he  is  a  com- 
mon carrier.  The  criterion  is,  whether  he  carries 
for  particular  persons  only,  or  whether  he  carries 
for  every  one.  If  he  holds  himself  out  to  do  it 
for  every  one  who  asks  him  he  is  a  common  car- 
rier, but  if  he  carries  for  particular  persons  only, 
that  is  matter  of  special  contract.  Ingate  v. 
Christie,  3  C.  &  K.  61. 

The  liability  of  a  wharfinger  who  undertakes 
to  convey  goods  from  his  wharf  to  the  vessel  in 
his  own  lighters,  is  similar  to  that  of  a  earner. 
Mating  v.  Todd,  1  Stark.  72  ;  4  Camp.  225. 

A  hoyman  who  undertakes  to  carry  goods  must 
deliver  them  safely  at  all  events,  except  damaged 
by  the  act  of  God  or  by  the  King's  enemies. 
DaleY.  Hall,  1  Wils.  281. 

On  a  declaration  against  a  lighterman  in  the 
common  form  for  negligence,  the  plaintiff  cannot 
recover  if  it  appears  that  the  loss  was  not  occa- 
sioned by  a  neglect  of  the  common  and  oidinary 
duty  of  the  defendant.  WluUley  v.  Wray,  3 
Esp.  74. 

Where  a  declaration  stated  an  undertaking  to 
carry  safely  goods  by  watier,  with  an  exception  of 
all  accidents  arising  from  the  act  of  God,  the 
King's  enemies,  fire,  pirates  and  all  other  dangers 
and  accidents  of  seas,  rivers  and  navigation  of 
what  nature  and  kind  soever  : — Held,  that  this 
exception  being  beyond  the  common  law  excep- 
tion, must  be  specially  proved.  Richardson  v. 
Sewell,  2  Smith,  205. 

A  carrier  of  goods  by  wat«r  is  liable  for 
damage  occasioned  by  running  against  an  anchor 
to  which  no  buoy  appeared  to  be  fastened. 
Trent  Navigation  v.  Wood,  3  Esp.  127 ;  Abb. 
Ship.  256  ;  4  Dougl.  287  ;  1  T.  R.  28,  n. 

Where  a  man  undertook  to  carry  goods  from 
London  to  Amsterdam,  and  they  were  accidentally 
damaged  in  being  let  down  into  the  hold  of  the 
8hip  : — Held,  that  he  was  liable  for  such  damage. 
Oojf  V.  Clinkard,  1  Wils.  282. 

Packers  of  G^oods—Speoial  Contraot.] — A  con- 
tractor who  undertakes  to  pack  goods  as  well  as 
to  carry  them,  and  who  enters  into  an  express 
contract  by  which  he  undertakes  "  risk  of  break- 
ages (if  any)  not  exceeding  5/.  on  any  one  article," 
is  not  liable  as  a  common  carrier.  Scaife  v. 
^arrafity  44  L.  J.,  Ex.  36  ;  32  L.  T.  563  ;  23  W. 
B.  469.  Affirmed  on  appeal.  10  L.  R.,  £x.  358  ; 
44  L.  J.,  Ex.  234  ;  33  L.  T.  278  ;  23  W.  R.  840— 
Ex.  Ch. 

The  defendant  was  the  agent  of  a  railway  com- 
pany for  collecting  and  delivering  goods  and 
parcels,  and  also  carried  on  upon  his  own  account 
the  business  of  a  carrier,  removing  goods  and 
forniture  for  hire  for  all  persons  indifferently 
who  applied  to  _him,  in  his  own  vans,  which  he 
sent  by  road  or  rail  to  all  parts  of  England,  the 
goods  and  furniture  being  previously  inspected 
before  any  contract  was  made.  (Generally  in 
such  contracts  the  van  or  vans  were  hired  by  and  ^ 


filled  with  the  goods  of  one  person  only.  The 
plaintiff  having  applied  to  the  defendant  to  re- 
move his  furniture  from  one  town  to  another, 
and  the  defendant's  foreman  having  inspected  it, 
the  parties  agreed  that  the  defendant  should  re- 
move the  furniture  for  22^.  10^.,  the  defendant 
*' undertaking  risk  of  breakages  (if  any)  not 
exceeding  5Z.  on  any  one  article."  After  the 
furniture  was  placed  in  the  defendant's  vans, 
and  while  in  transit,  it  was  burnt  without  any 
negligence  on  his  part.  The  plaintiff  having 
brought  an  action  for  the  loss,  contended  that 
the  defendant  was  liable  as  a  common  carrier  : — 
Held,  that  the  special  contract  shewed  that  the 
parties  intended  to  limit  the  defendant's  liability 
to  loss  by  breakage  or  by  his  negligence,  and 
excluded  any  question  of  liability  as  a  common 
carrier ;  and  that  the  plaintiff  could  not  recover. 
lb. 

Partners.]— Before  11  Geo.  4  &  1  WiU.  4,  c. 
68,  s.  5,  in  an  action  on  the  case  against  the  pro- 
prietor of  a  coach  as  a  common  carrier,  for  not 
safely  conveying  a  passenger,  he  could  not  plead 
in  abatement  the  non-joinder  of  a  co-proprietor. 
A?isen  V.  Water  house,  2  Chit.  1  ;  6  M.  &  S.  385. 
See  Powell  v.  Layton,  2  N.  R.  365. 

A.  and  6.  were  partners  in  the  business  of 
public  carriers  ;  by  contract  between  them,  A. 
found  horses  and  drivers  for  certain  stages,  and 
B.  supplied  them  for  the  remaining  stages.  They 
were,  notwithstanding  this  division  of  the  con- 
cern between  them,  responsible  for  the  miscon- 
duct and  negligence  of  their  drivers  and  ser- 
vants throughout  the  whole  distance,  and  it  was 
no  defence  to  B.  that  the  servant  by  whom  an 
injury  was  committed  was  the  special  servant  of 
A.,  and  hired  and  paid  by  A.  alone.  Weyland 
V.  Blkins,  Holt,  227  ;  8.  C,  nom.  Waland  v. 
Elkins,  1  Stark.  272. 


Who  are  Partners.] — If  several  persons 


horse,  with  horses  their  several  property,  the 
several  stages  of  a  coach,  in  the  general  profits  of 
which  they  are  partners,  they  are  not  all  jointly 
liable  for  goods  furnished  to  one  partner  for  the 
use  of  the  horses  drawing  the  coach  along  his 
part  of  the  road.  Barton  v.  Hanson,  2  Taunt. 
49  ;  2  Camp.  97. 

Where  two  persons  contracted  to  assist  the  de- 
fendant with  their  respective  horses,  but  to 
give  in  their  accounts  separately : — Held  to  be 
separate  contracts.   'Smith  v.  I'aylor,  2  Chit.  142. 

Where  the  plaintiff  and  defendant  ran  a  stage- 
coach from  Bath  to  London,  the  former  providing 
horses  for  one  part  of  the  road,  and  the  latter  for 
another,  and  the  profits  of  each  party  were  calcu- 
lated according  to  the  number  of  miles  his  horses 
went  ;  and  the  plaintiff  received  the  fares  of  the 
passengers,  and  gave  a  weekly  account  thereof  to 
the  defendant : — Held,  that  they  were  partners. 
JfVemant  v.  Couplatid,  9  Moore,  319  ;  2  Bing. 
170  ;  1  C.  &  P.  275. 

A  special  contract  made  by  one  of  several  joint 
coach  proprietors  for  the  carriage  of  parcels,  is 
binding  upon  them  all,  though  some  of  them  be- 
came proprietors  after  the  contract  was  made. 
Helsby  v.  Mears,  8  D.  &  R.  289 ;  5  B.  &  C.  504. 

If  a  party  recovers  damages  against  one  of 
two  joint  proprietors  for  an  injury  sustained 
by  the  negligence  of  their  servants,  such  pro- 
prietor may  maintain  an  action  against  his  co- 
proprietor  for  contribution,  if  he  proves  at  the 
trial  that  he  was  not  personally  present  when 
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the  accident  happened.  Wooley  v.  Batten  2 
C.  &  P.  417,  But  see  Merryweatkfr  v.  Nixon, 
8  T.  R.  186. 


Verdiet  found   againit  Part  of   thoie 


Sued.] — In  an  action  against  ten,  the  plaintiff 
declared,  that  they  were  proprietors  of  a  stage- 
coach, for  the  conveyance  of  passengers  for  hire 
from  A.  to  B. ;  and  that  being  so,  they  received 
the  plaintiff  as  an  outside  passenger,  to  be  safely 
conveyed  thereon  from  A.  to  B.  for  hire  to  them 
in  that  behalf ;  and  that  by  reason  thereof  they 
ought  to  have  safely  conveyed  him  accordingly  ; 
and  assigned  for  breach,  that  they  conducted 
themselves  so  carelessly  in  this  behalf,  that  by 
and  through  the  carelessness,  unskilfulness,  and 
default  of  themselves  and  their  servants,  the 
coach  was  upset,  by  means  whereof  the  plaintiff 
was  hurt,  and  sustained  other  injuries  :  a  jury 
having  found  a  verdict  against  eight  only,  and  in 
favour  of  the  other  two,  and  judgment  being 
entered  accordingly : — Held,  that  as  the  action 
was  founded  on  a  breach  of  duty,  imposed  by  the 
custom  of  the  realm,  which  was  a  breach  of  the 
law ;  and  as  the  declaration  was  framed  on  a 
misfeasance  ;  such  verdict  and  judgment  were 
not  erroneous,  and  they  were  therefore  affirmed 
in  the  Exchequer  Chamber.  Bretherton  v.  Wood 
(in  error),  6  Moore,  141  ;  3  B.  &  B.  54  ;  9  Price, 
408.  See  Pozzi  v.  Shipton,  1  P.  &  D.  4  ;  8  A.  & 
£.963. 

Telegraph  Company.]— /Sp^  Teleobaph. 

Cab  Proprietors,  liability  ol] — See  HAcknet 
Cabriaqe. 

Bailway  Companies.] — See  eases,  infra. 


11.    PASSENGERS  AND  THEIR  LUGGAGE. 
1.  The  Contract. 

a.  Qenerally. 

Vatnreof  Dnty.] — To  enable  the  plaintiff  to 
maintain  an  action  for  negligence,  it  is  not  neces- 
sary that  the  duty  neglected  should  have  arisen 
out  of  a  contract  between  the  plaintiff  and  de- 
fendant. Collett  V.  London  and  North-  Western 
Railtray  Company,  16  Q.  B.  984  ;  20  L.  J.,  Q.  B. 
411  ;  16  Jur.1053. 

However  the  dut^  may  arise,  if  it  exists  and  is 
neglected  to  the  injury  of  the  plaintiff,  he  has  a 
right  to  sue  for  damages.    Ih, 

Where  a  duty  was  cast  by  1  &  2  Vict.  c.  98, 
npon  a  railway  company  to  carry  any  officer  of 
the  post-office  whom  the  postmaster-general 
might  elect,  for  which  service  the  company  was 
to  be  remunerated  by  the  postmaster-general, 
and  the  plaintiff  was  the  officer  elected,  and  he 
was  injured  by  the  negligence  in  carrying  him 
of  a  railway  company  : — Held,  that  it  was  the 
duty  of  the  company  to  carry  him  with  proper 
care  and  diligence,  and  that  for  a  breach  of  such 
duty,  to  his  injury,  he  might  well  sue  the  com- 
pany, though  there  was  no  contract  between  him 
and  the  company,  but  the  duty  arose  only  from 
the  obligation  imposed  upon  the  company  by  the 
act  of  parliament.    Ih, 

Independent  of  Contract.  ]— A  declaration  al- 
leged that    the    mails  from  L.    to    T.    were 


carried  on  a  railway,  pursuant  to  1  &  2  Vict 
c.  98.  That  the  plaintiff  was  an  officer  of  the 
post-office,  whom  the  railway  company  had  been 
reasonably  required  by  the  postmaster-genoBl 
to  take  up  and  carry,  and  had  taken  up  and  was 
carrying,  as  such  officer,  in  and  upon  the  carnage 
of  the  company  in  which  the  mails  were  being 
conveyed.  That  the  plaintiff  was  lawfully  in 
and  upon  the  carriage,  and  that  thereupcm 
it  became  and  was  the  duty  of  the  companj 
to  use  due  and  proper  care  and  skill  in  ai^ 
about  the  carrying  and  conveying  the  plain- 
tiff. Breach,  that  the  company  omitted  and 
neglected  to  use  due  and  proper  care  and  skill 
and  BO  negligently  and  unskilfully  conducted 
themselves  in  and  about  carrying  and  conveying 
the  plaintiff,  and  in  conducting,  nmnagingand 
directing  the  carriage,  and  the  engine  and  other 
carriages,  and  the  railway  itself,  that  the  car- 
riages sustained  a  violent  concussion,  and  the 
plaintiff  was  thereby  injured,  and  prevented 
from  attending  to  his  business : — Held,  that  s 
duty  as  alleged  arose  out  of  the  obligation 
imposed  upon  the  company  by  the  1  &  2  Vict 
c.  98,  and  that  the  action  was  maintainable. 
Ih, 

Dnty  to  Sooeive— SeftiMl.} — If  a  decIaratioQ 
states  that  the  defendant,  being  the  owner  of  a 
stage-coach,  undertook  to  cany  the  plaintiff,  her 
children,  and  servants  together,  in  and  by  a 
stage-coach,  evidence  that  tiie  whole  inside  of  the 
coach  was  taken  for  the  plaintiff  and  her  three 
daughters,  and  two  outside  places  for  her  ser- 
vants, will  support  the  declaration ;  and  the 
defendant  having  sent  a  double-bodied  coach, 
and  refusing  to  take  them,  unless  one  of  than 
would  travel  in  one  body  and  the  others  in  the 
other  body,  is  a  breach  of  this  agreement  Lom§ 
V.  Home,  1  C.  &  P.  610. 

A  person  paying  the  whole  fare  of  a  stages 
coach  may  take  his  place  at  any  stage  of  the 
journey  ;  aliter  if  he  pays  only  a  deposit  Eery, 
Mountain,  1  Esp.  27. 

Though  a  postmaster  cannot  be  compelled  to 
let  a  chaise,  if  he  does  so,  and  the  passenger 
takes  his  seat  in  it,  the  postmaster  must  proceed 
if  his  fare  is  tendered.  Massit^r  v.  Cooper,  i 
Esp.  260. 

Where  the  conductor  of  an  omnibus,  by  means 
of  a  fraud,  or  by  making  use  of  a  false  state- 
ment, induces  a  person  not  to  persist  in  his 
attempt  to  be  carried  as  a  passenger,  this  does 
not  amount  to  such  a  refusal  to  carry  him,  as 
will  entitle  the  person  so  deceived  to  maintain 
an  action  against  the  proprietor  of  the  omnibus. 
Marshall  v.  Matson,  15  L.  T.  614. 

An  allegation' in  a  declaration  that  an  omnibus 
plies  between  D.  and  C,  will  not  be  supported 
by  evidence  which  shews  that  the  omnibus, 
although  running  from  D.  to  C,  yet  starts  from 
a  point  beyond  D.,  and  runs  to  a  point  beyond 
C.    lb. 

Carriage  by  Land  and  Sea.] — A  carrier  who 
enters  into  a  contract  with  a  passenger  to  convey 
him  from  A.  to  B.,  part  of  the  journey  to  be  per- 
formed by  land  in  England,  and  the  rest  by  ses, 
is  entitled  to  the  protection  of  the  Carriers  Act, 
11  Geo.  4,  &  1  Will.  4,  c.  68.  Le  (Vmteitr  v.  Sw^A- 
Western  Railway  Company,  1  L.  R.,  Q.  B.  54 ; 
35  L.  J.,  Q.  B.  40 ;  6  B.  &  S.  961  ;  and  see 
Doolan  v.  Midland  Railway  Company,  2  Af^ 
Cas.  792. 
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Gratnitoat  Carriage^Von-traxurferable  Tioket 
— "  LawAil "  Joomey.] — A  railway  company  was 
in  the  practice  of  allowing  the  reporters  of  a 
London  newspaper,  when  going  to  the  country 
races  on  their  line,  for  the  purpose  of  framing 
their  reports,  to  travel  on  the  line  carriage  free. 
The  reporter  was  for  such  purpose  suppli^  with 
a  ticket  by  the  company,  which  had  written  upon 
it  the  name  of  a  person  in  the  reporting  depart- 
ment. The  ticket  also  purported  on  the  face  of 
it  to  be  not  transferable  ;  and  there  was  also  a 
memorandum  on  it  to  the  effect  that  any  party 
other  than  the  person  named  in  it  using  the  pass 
would  be  liable  to  the  penalty  which  a  person 
incurs  by  travelling  without  having  paid  his 
fare,  or  that  he  should  be  liable  to  pay  the  fare  ; 
but  it  did  not  distinctly  appear  which  of  the  two 
liabilities  was  stated  in  the  memorandum  ;  and 
if  the  former,  it  did  not  appear  what  the  penal- 
ties were  which  were  alluded  to.  H.  acting  bon& 
fide,  and  going  on  the  business  of  the  journal, 
and  entitled  by  the  usage  to  have  the  benefit  of 
a  ticket  with  his  name  on  it,  went  to  the  station 
with  a  ticket  such  as  described.  His  name  was 
not  upon  it,  but  there  was  that  of  another  person, 
who  was  also  a  re^x^rter,  and  in  the  same  depart- 
ment with  himself.  H.  shewed  this  titsket  to 
the  porter  at  the  station,  whose  business  it  was 
to  examine  the  passengers'  tickets,  who  said  it 
was  all  right,  and  placed  him  in  a  carriage. 
There  was  no  distinct  evidence  that  the  porter 
knew  personally  who  H.  was.  H.  and  other  re- 
porters had  on  several  occasions  before  travelled 
with  similar  tickets,  not  bearing  the  names  on 
them  of  those  who  used  them ;  and  there  was 
evidence  that  the  persons  whose  names  were  on 
the  tickets  were  personally  known  to  some  of 
the  officers  and  servants  at  the  station.  In  an 
action  by  H.  against  the  company  for  an  injury 
received  on  their  line,  whilst  travelling  in  one  of 
the  company's  carriages,  in  which  the  declaration 
alleged  that  he  "  then  lawfully  was,''  and  which 
allegation  was  denied  by  the  plea,  the  question 
having  been  left  to  the  jury,  and  a  verdict 
having  been  found  for  the  plaintiff  : — Held,  that 
there  was  evidence  for  the  jury  in  support  of  the 
issue,  and  that  the  question  was  rightly  left  to 
them.  Great  Northern.  liailway  Company  v. 
IlarrUon  (Jn  error),  10  Ex.  376  ;  2  C.  L.  R. 
1136 ;  23  L.  J.,  Ex.  308— Ex.  Ch. 

Special  Conditions.] — A  declaration  alleged 
that  the  plaintiff  was  received  by  a  railway 
company  as  a  passenger  to  be  safely  carried  on 
their  railway  on  a  journey  from  Piel  Pier  to 
Carlisle,  and  that  the  company  so  negligently 
managed  the  railway  and  the  traffic  upon  it  that 
a  collision  took  place,  by  which  he  was  injured. 
Plea,  that  he  was  received  as  a  passenger  under 
an  agreement  that  he  should  travel  at  his  own 
risk.  Replication,  that  it  was  by  reason  of  gross 
and  wilful  negligence  and  mismanagement  of 
the  company  that  the  collision  took  place  :^- 
Ileld,  that  the  replication  was  bad,  for  the  agree- 
ment stated  in  the  plea  must  be  taken  to  include 
the  negligence  mentioned  in  the  replication. 
Jliacauley  or  McCawley  v.  Furnesn  liailway 
Covipany,  8  L.  R.,  Q.  B.  57  ;  42  L.  J,,  Q.  B.  4  ; 
27  L.  T.  485  ;  21  W.  R.  140. 

A  railway  passenger  took  a  ticket  containing 
a  printed  condition,  which  stated  that,  inasmuch 
as  the  holder  would  travel  in  a  passenger  carriage 
attached  to  a  goods  train,  the  company  should 
be  relieved  from  responsibility  for  any  personal 


injury  to  him  consequent  on  or  in  any  way 
arising  from  such  passenger  carriage  being  at- 
tached to  a  goods  train.  In  an  action  by  the 
passenger  for  personal  injuries  sustained  by  him 
whilst  alighting  from  a  carriage  attached  to  a 
goods  train,  which,  after  certain  goods  waggons 
had  been  shunted,  stopped  short  of  the  platform 
of  the  station  to  which  he  was  travelling: — 
Held,  that  he,  though  in  &ct  unaware  of  this 
condition,  was  bound  by  it,  and  that  the  company 
was  exempted  from  liability  for  injuries  from 
any  accident  within  the  scope  of  the  condition. 
Johnson  \,  Great  Southern  and  Western  Railway 
Company,  9  Jr.  R.,  C.  L.  708. 


BroTor's  Tioket — Own  Biek.] — A  condition  in 
a  cattle  ticket  that  persons  in  charge  of  cattle, 
who  travel  without  payment,  shall  travel  at 
their  own  risk,  applies  to  the  whole  of  a  through 
railway  journey.  Hall  v.  North'Eastem  Rail- 
way Company,  10  L.  R.,  Q.  B.  437  ;  44  L.  J.,  Q. 
B.  164  ;  33  L.  T.  306  ;  23  W.  R.  860. 

A  cattle  drover  booked  stock  at  a  station  on 
the  North  British  line  to  a  station  on  the  North- 
Eastem  line,  taking  from  the  North  British 
Company  a  free  pass  to  travel  by  the  same  train 
with  the  stock  at  his  own  risk,  and  exonerating 
the  company  from  all  responsibility  for  injury 
or  loss  to  himself  however  occasioned  on  the 
journey  for  which  it  was  issued  or  used.  By  the 
negligence  of  the  North-£ astern  Company  a 
train  of  that  company  ran  into  the  train  in  which 
he  was  on  the  North-Eastem  line,  and  injured 
him  : — Held,  that  the  North-Eastem  Company 
was  free  from  liability  to  the  passenger  by 
reason  of  the  contract,  and  that  he  could  not 
recover  against  them.     lb. 

A  drover,  who  had  travelled  with  cattle  by  a 
railway  on  the  terms  that  he  was  to  be  free  of 
charge,  but,  at  his  own  risk,  was,  in  consequence 
of  the  negligence  of  the  servants  of  the  company, 
injured,  after  leaving  the  train,  in  the  course  of 
his  departure  from  the  premises  of  the  company: 
— Held,  that  he  took  upon  himself  the  risks  in- 
cidental to  the  whole  transaction,  the  access  to 
and  departure  from  the  train  as  well  as  the 
actual  transition,  and  therefore  that  the  company 
was  not  liable.  Gallin  v.  London,  and  North' 
Western  Railtoay  Company,  10  L.  R.,  Q.  B.  212  ; 
44  L.  J.,  Q.  B.  89  ;  32  L.  T.  660  ;  23  W.  R.  308. 

A  drover  in  charge  of  his  cattle  signed  a 
contract  with  a  railway  company  which  stated 
that  the  cattle  were  to  be  conveyed  upon  the 
conditions  mentioned  upon  the  back  of  the  in- 
voice handed  to  him,  and  on  the  back  of  the 
invoice  there  was  printed,  amongst  other  con- 
ditions, the  following  : — "  That,  as  a  drover  is 
allowed  to  attend  the  cattle  during  transit,  they 
will  allow  such  drover  to  travel  free  of  charge, 
upon  condition  that  he  so  travel  at  his  own  risk." 
On  the  face  of  the  invoice  there  was  nothing 
referring  to  passengers  except  the  words, "  Drover 
in  charge  free  ; "  and  at  the  foot  of  it  were  the 
words,  "  For  conditions  of  carriage,  see  back 
hereof."  The  drover  did  travel  free,  and  in 
consequence  of  a  collision  occurring  on  the 
journey,  he  received  personal  injuries,  for  which 
he  brought  an  action  against  the  railway  com- 
pany : — Held,  that  the  condition  allowing  a 
drover  in  charge  of  his  cattle  to  travel  free,  pro- 
vided he  did  so  at  his  own  risk,  was  part  of  the 
written  contract  signed  by  the  drover,  and  that, 
as  he  had  elected  to  travel  free,  he  was  bound 
by  the  conditions,  and- could  not  recover  damages 
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for  the  personal  injuries  sustained.  Ihiff  y. 
Great  Northern  Bailway  Company,  4  L.  R.,  Ir. 
178;  41  L.  T.  197. 

Agreement  as  to  Pastes — ITneertainty.] — A 

merchant  residing  at  B.,  and  carrying  on  business 
in  the  towns  and  throughout  the  district  traversed 
by  a  railway,  in  1846  entered  into  an  agreement 
with  the  company  that  he  would,  in  considera- 
tion of  the  company  granting  him  yearly,  during 
so  long  a  time  as  he  should  carry  on  business  at 
B.,  a  free  pass  over  their  line,  between  the  towns 
of  B.  and  C,  and  should  have,  for  so  long  a  time 
as  the  scale  of  charges  of  the  company,  and  of  a 
canal  company,  should  bear  the  same  proportion 
to  each  other  as  they  then  bore,  all  his  goods 
carried  by  the  railway  company,  in  preference  to 
the  canal  company.  That  arrangement  continued 
to  1849,  when  the  merchant,  at  the  request  of 
the  company,  to  prevent  the  annoyance  to  them 
of  constant  applications  for  free  passes,  consented 
to  pay  5/.  as  a  nominal  consideration  for  such 
free  pass.  This  arrangement  continued  to  1857, 
when  the  company  refused  to  renew  it.  The 
agreement  of  1 845  was  not  executed  by  or.  on 
b«half  of  the  company  : — Held,  that  the  agree- 
ment, being  uncertain  in  its  terms,  could  not  be 
specifically  enforced  in  equity  against  the  com- 
pany. Stvrge  v.  Midland  Railway  Company^ 
4  Jur.,  N.  S.  273. 

Sridenoe  of  Aoeeptance  for  Carriage.] — In  an 

action  for  negligence,  the  declaration  stated  that 
the  plaintiff  agreed  to  become  a  passenger  by 
the  defendant's  omnibus,  and  that  the  defendant 
received  the  plaintiff  as  such  passenger.  The 
plaintiff  held  up  his  finger  to  the  driver  of  the 
omnibus,  who  stopped  to  take  him  up  ;  and  just 
as  the  plaintiff  was  putting  his  foot  on  the  step 
of  the  omnibus,  the  driver  drove  on,  and  the 
plaintiff  fell  on  his  face  on  the  ground  : — Held, 
that  this  was  evidence  in  support  of  the  declara- 
tion, as  the  stopping  of  the  omnibus  implied  a 
consent  to  take  the  plaintiff  as  a  passenger. 
Brien  v.  Bennett,  8  C.  &  P.  724. 

b.  Takinff  Ticket,  Effect  of. 

Kaster  and  Servant.]— A  servant  took  a  ticket 
and  travelled  on  a  railway,  and  was  injured  on 
his  jonmey  through  the  negligence  of  the  railway 
company.  The  master  brought  an  action  against 
the  company  for  the  loss  of  his  servant's  services 
through  their  negligence ;  but  there  was  no 
contract  between  the  railway  company  and  the 
master : — Held,  that  inasmuch  as  the  servant 
was  injured,  not  by  a  simple  wrong,  but  by  a 
wrong  arising  ont  of  a  breach  of  duty  imposed 
on  the  railway  company  by  their  contract  w^ith 
the  servant,  the  action  was  founded  on  the 
contract,  and  would  not  lie.  Alton  v.  Midland 
Railway  Company,  19  C.  B.,  N.  S.  213  ;  34  L.  J., 
C.  P.  292  ;  11  Jur.,  N.  S.  672  ;  13  W.  R.  918. 

Where  a  master  took  tickets  for  himself  and 
his  three  servants,  keeping  the  tickets  in  his  own 
care  but  telling  the  guard  that  he  had  the 
servants'  tickets,  and  the  servants  were  allowed 
to  enter  the  train : — Held,  that  the  company 
was  estopped  from  pleading  in  an  action  for 
trespass  that  they  had  not  paid  their  fare. 
Jennings  v.  Great  KortJvcm  Railway  Company, 
1  L.  R.,  Q.  B.  7 ;  35  L.  J.,  Q.  B.  15  ;  12  Jur., 
N.  S.  331  ;  13  L.  T.  231 ;  4  W.  R.  28.  And  see 
eases  infra,  tinder  3.  PASBElfOEB's  LUGGAGB. 


Contraet  limiting  Liability — Conditioiift  ianfts 
Book  of  CoaponB.] — Outside  the  cover  of  a  paper 
book  of  coupons  forming  a  railway  ticket^  isaed 
to  the  plaintiff  by  the  defendants,  was  printed 
the  name  of  their  railway,  the  words  ''  Cheap 
return  ticket,  London  to  Paris  and  back,  seccoid 
class,"  and  a  statement  of  the  period  and  jonroey 
for  which  the  ticket  was  available,  but  no  re- 
ference to  the  inside  of  the  cover.  On  the  inside 
and  apparent  on  turning  the  leaf,  was  a  condition 
limiting  the  responsibility  of  the  defendants  to 
their  own  trains.  The  plaintiff  having  been  in- 
jured while  travelling  by  virtue  of  the  ticket,  in 
a  French  train,  sued  the  defendants.  They  set 
up  the  condition.  The  plaintiff  had  not  read 
and  did  not  know  of  it.  The  jury  were  directed 
that  if  it  was  brought  to  his  notice  it  would  afford 
a  defence,  and  on  being  asked  the  question,  sug- 
gested in  Parker  v.  South-Eastern  Railtcaif 
Company  (2  C.  P.  D.  416),  whether  what  was 
done  by  the  company  was  reasonably  sufficient 
to  bring  the  condition  to  the  notice  of  the 
plaintiff,  answered  that  it  was  not,  and  found  a 
verdict  in  his  favour.  He  moved  for  judgment : 
— Held,  distinguishing  Henderson  t.  tStetenton 
(2  L.  R.,  H.  L.,  Sc.  470),  that  the  whole 
book  w'as  the  contract  accepted  by  the  plaintiiE, 
and  that  he,  therefore,  could  not  reject  the  coh- 
dition  which  was  one  of  its  teisms,  and  that 
judgment  should  be  entered  for  the  defendants. 
Burke  V.  South-Eastem  Railway   Company,  5 

C.  P.  D.  1  ;  49  L.  J.,  C.P.  107  ;  41  L.  T.  554 ;  28 
W.  R.  306  ;  44  J.  P.  283.  And  see  Zmuz 
V.  South'Eastem  Railway,  4  L.  R,.  Q.  B.  S59, 
^'c.,  infra,  as  to  Pas8EHGEB*s  Lugoage. 

Action  against — Wkieh  Company.] — Plamtiff 
travelled  with  a  ticket  issued  by  the  U.  company 
over  defendants'  railway  in  a  carriage  belonging 
to  the  D.  company.  By  the  defendants'  act  of 
parliament,  the  D.  company  had  running  powers 
over  the  line,  the  defendants  receiving  a  per- 
centage on  the  traffic  receipts,  such  percentape 
to  include  the  cost  of  all  services  connected  with 
manning  the  lines,  use  of  stations,  and  services 
of  station  staff  necessary  for  despatch  of  busmess 
connected  with  the  traffic.  The  plaintiff  wa« 
injured  at  a  station  belonging  to  the  defendants 
by  the  negligence  of  a  porter  employed  on  a 
platform  which  was  exclusively  allotted  to  the 

D.  company's  traffic  : — Held,  that  the  porter  was 
acting  as  the  defendants'  servant^  and  that  there- 
fore the  defendants  were  liable.  Self  v.  Londpn, 
Brighton,  and  South  Coast  Railicay  Company, 
42  L.  T.  1 73  ;  44  J.  P.  344— G.  A. 

Duty  of  Contraeting  Companj.] — Where  a 
railway  company,  being  in  connexion  with 
another  company,  undei-takes  to  carry  a  pas- 
senger to  a  place  on  the  other  company's  line, 
and  an  accident  happens  on  the  latter  company's 
line,  by  reason  of  the  negligence  of  the  second 
company's  servants,  and  the  passenger  is  thereby 
injured,  he  has  a  right  of  action  against  the 
company  from  whom  he  takes  the  ticket.  Great 
Western  Railway  Company  v.  Blake,  7  H.  ic  X. 
987  ;  31  L.  J.,  Ex.  346  ;  8  Jur.,  N.  S.  1013 ;  10 
W.  R.  388— Ex.  Ch.  See  John  v.  Baeon,  5  L.R, 
C.  P.  439  ;  Francis  v.  Cockerell,  6  L.  K„  C.  P. 
215. 

The  contract  into  which  a  railway  com  pan? 
enters  with  a  passenger  on  givirg  him  a  ticket 
between  two  places  is  the  same,  whether  the 
journey  is  entirely  over  their  own  line  or  partly 
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over  the  line  of  another  comimny,  and  whether 
t lie  passage  over  the  other  line  is  under  an  agree- 
ment to  share  profits,  or  simply  under  running 
pnvers — viz.,  that  due  care  shall  be  used  in 
carrying  the  passenger  from  one  end  of  the  jour- 
ney to  the  other,  so  far  as  is  within  the  compass 
of  railway  management.  Thomas  v.  Rhymney 
Railway' Companii,  «  L.  R.,  Q.  B.  266  ;  40  L.  J., 
Q.  B.  89  ;  2i  L.  T.  145  ;  19  W.  R.  477— Ex.  Ch. 
Affirming  5  L.  U.,  Q.  B.  226  ;  39  L.  J.,  Q.  B. 
141  ;  22  L.  T.  297  ;  18  W.  R.  668. 

The  plaintiff  took  a  ticket  of  the  R.  Railway 
Company,  entitling  him  to  be  carried  from  A.  to 
B.  An  intermediate  i)ortion  of  the  journey  was 
over  the  line  of  the  T.  V.  Company,  over  which 
the  R.  Company  had  running  powers  on  payment 
of  tolls,  the  whole  of  the  traffic  arrangements 
over  the  T.  V.  line  being  left  by  the  special  act 
in  the  control  of  the  T.  V,  Company.  On  that 
Ix)rtion  of  the  line  the  train  in  which  the  plain- 
tiff was  ran  into  a  train  of  the  T.  V.  Company, 
and  he  was  injured  by  the  collision.  The  col- 
lision was  owing  solely  to  the  negligrence  of  the 
servants  of  the  T.  V.  Company,  in  sending  on 
their  own  train  without  the  proper  tail-light, 
and  allowing  the  R.  Company's  train  to  proceed 
on  the  same  line  of  rails  too  soon  after  their  own 
train,  without  giving  any  warning  to  the  driver 
of  the  train  : — Held,  that  the  R.  Company  was 
liable  for  the  negligence  of  the  T,  V.  Company. 
lb. 

Under  statutory  powers  the  London  and  North 
Western  Railway  Company  ran  pavssenger  trains 
over  a  certain  portion  of  the  Midland  line  of 
railway,  paying  to  the  Midland  Company  a  fixed 
mileage  rate.  The  times  of  the  passing  of  these 
trains  over  the  Midland  line  were  regulated  by 
that  company,  and  the  signals,  at  the  point  of 
junction  between  the  two  lines  of  railways,  were 
under  their  control  and  management.  In  con- 
sequence of  the  driver  of  a  London  and  North 
Western  train  negligently  disobeying  the  signal 
duly  given  to  him  by  the  Midland  Company's 
servants,  such  train,  whilst  running  under  the 
above-mentioned  powers,  and  without  any  negli- 
gence on  the  part  of  any  of  their  servants,  came 
into  collision,  on  the  above-mentioned  portion  of 
the  Midland  Company's  line,  with  a  train  of  the 
Midland  Company,  in  which  the  plaintiff  was 
travelling  as  a  passenger  under  a  contract  with 
the  company,  and  caused  the  injury  to  him,  for 
which  an  action  was  brought : — Held,  that  the 
action  was  not  maintainable  against  the  Midland 
Railway  Company,  inasmuch  as  the  London  and 
North  Western  Railway  Company's  servants, 
through  w^hose  negligence  alone  the  collision 
occurred,  were  not  concerned  in  the  carrying  of 
the  plaintiff,  and  were  not  either  in  the  employ- 
ment or  under  the  control  of  the  Midland  Com- 
pany, who  consequently  were  not  liable  for  the 
injuries  resulting  from  such  collision.  Wright 
v.  Midland  Railway  Company^  8  L.  R.,  Ex. 
137  ;  42  L.  J.,  Ex.  89  ;  29  L.  T.  436  ;  21  W.  R. 
460. 

Liability  of  Company  not  issuing  Ticket.]— 

The  defendants,  the  Metropolitan  District  Rail- 
way Company,  have  running  powers  over  the 
South  Western  Railway  between  Hammersmith 
and  the  New  Richmond  Station  of  the  South 
Western  Railway  Company.  Above  the  booking 
office  at  the  New  Richmond  Station  are  the 
words  **  South  Western  and  Metropolitan  Book- 
ing Office  and  District  Railway."  The  plaintiff 
VOL.  I. 


took  from  the  clerk  there  employed  by  the 
South  Western  Railway  a  return  ticket  to  Ham- 
mersmith and  back.  The  ticket  was  not  headed 
with  the  name  of  either  company,  but  bore  on  it 
the  words  '*  Via  District  Railway."  On  his  re- 
turn journey  from  Hammersmitli  to  Richmond 
the  plaintiff  travelled  with  this  ticket  in  the 
carriage  of  a  train  belonging  to  the  defendants 
and  under  the  management  of  their  servants. 
The  plaintiff,  on  alighting  at  Richmond,  foil  and 
was  hurt.  He  brought  an  action  against  the  de- 
fendants, and  the  jury  found  negligence  in 
them  : — Held,  that  having  invited  or  permitted 
the  plaintiff  to  travel  in  their  train,  the  defen- 
dants were  bound  to  make  reasonable  provision 
for  his  safety ;  and  that  there  was  evidence  of 
their  liability,  even  assuming  the  ticket  not  to 
luive  been  issued  by  or  for  them,  but  by  the 
South  Western  Company.  Foulkcs  v.  Afetro- 
ptditan  District  Railway  Company^  4  C.  P.  1), 
267  ;  48  L.  J.,  C.  P.  555  ;  41  L.  T.  95.  Affirmed, 
5  C.  P.  D.  157  ;  49  L.  J.,  C.  P.  361  ;  42  L.  T.  345  ; 
28  W.  R.  526— C.  A. 

Fnrohase  of  Tickets  for  Excursion.  ] — See 
Skiniier  v.  Londim^  Bright an^  and  Sovth  (hiaat 
Railway  Company^  5  Ex,  787,  infra^  col.  1962. 

Season  Tickets — Performance  of  Contract — 
Condition  precedent  to  Bight  to  recover  Deposit.] 

— The  plaintiff  Ixiught  from  the  defendant  com- 
pany a  season  ticket  entitling  him  to  travel  by 
their  railway  for  one  month,  paying  the  usual 
charge  for  such  a  ticket,  and  10*.  deposit,  and 
agreed  to  be  bound  by  certain  conditions.  The 
fourth  condition  was,  the  ticket  "  is  to  be  con- 
sidered as  the  property  of  the  company,  to  ))e 
delivered  up  at  the  secretary's  office  on  the  day 
after  expiry  or  on  forfeiture."  The  sixth  con- 
dition was  *'  That  the  ticket  and  all  benefit  and 
advantages  thereof,  including  the  deposit,  shall 
be  absolutely  forfeited  to  the  company,  if  it  shall 
be  lost,  or  in  case  of  any  breach  of  any  of  the 
above  conditions."  Some  few  days  after  the  ex- 
piry of  the  month,  but  within  a  rea.sonable  time, 
the  plaintiff  delivered  up  the  ticket,  and  claime<l 
the  deposit ;  and  on  the  company's  refusal 
brought  an  action  to  recover  it : — Held,  that  the 
performance  of  every  one  of  the  conditions  was 
a  condition  precedent  to  the  right  to  a  return  of 
the  deposit ;  and  that  as  the  ticket  had  not  been 
delivered  up  "  on  the  day  after  expiry  "  the  con- 
ditions had  not  been  performed,  the  dciK)sit 
was  forfeited,  and  the  plaintiff  could  not  main- 
tain the  action.  Cooper  v.  London,  Brighton 
and  Stmth  Coast  Railway  Company^  4  Kx.  I). 
88  ;  48  L.  J.,  Ex.  434  ;  40  L.  T.  324  ;  27  W.  R. 
474. 

Passenger  Travelling    at   Own   Bisk.] — See 

cases  under  preceding  head. 

c.  Duty  of  Passengers  as  to  Tickets  under 
Bye-laws  and  otherwise. 

Proof  of  Bye-laws.] — The  original  bye-laws  of 
a  railway  company,  framed  under  8  &  9  Vict.  c. 
20,  are  documents  of  a  public  nature,  and  prov- 
able, as  such,  under  14  &  15  Vict.  c.  99,  s.  14. 
Motteramy.  Eastern  Counties  Rail  ivay  Company^ 
7  C.  B.,  N.  S.  58  ;  29  L.  J..  M.  C.  59  ;  6  Jur.,  N. 
S.  583. 

The  8  &  9  Vict,  a  20,  s.  110,  provides  that  the 
substance  of  the  bye-laws  shall  be  painteil  on 
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boards,  and  affixed  on  the  front  of  every  wharf  or 
station,  so  as  to  prive  public  notice  thereof  to  the 
parties  intcreste(i  therein  or  affected  thereby,  and 
that  no  i>enalty  under  any  bye-law  shall  be 
recoverable  unless  the  same  shall  have  been 
published  as  aforesaid  ;  and  s.  Ill  makes  it  suffi- 
cient, for  proof  of  the  publication  of  bye-laws, 
to  shew  that  a  copy  of  them  was  affixed  as  by 
this  act  directed.  Upon  an  information  before 
justices  for  a  penalty  for  infringing  a  bye-law,  it 
was  proved  that  a  copy  of  the  bye-law  was 
affixed  at  the  stations  at  which  the  passengers 
got  into  and  left  the  train  respectively  : — Held, 
sufficient  proof  of  publication,  without  shewing 
that  copies  of  every  bye-law  were  affixed  at  all 
the  other  stations  between  the  termini  of  the 
line.     lb. 


Obtaining  Tickets  bj  False  Pretenees.J—A 

railway  ticket  is  a  chattel,  and  the  obtaining  of 
it  by  false  pretence  from  a  servant  of  the  com- 
IMiny,  so  as  to  enable  the  holder  to  travel  on  the 
line,  is  an  obtaining  a  chattel  by  false  pretences. 
Ilfff.  V.  Btrulton,  3  New  Sess.  Cas.  705  ;  2  C.  &  K. 
917  ;  1  Den,  C.  C.  608  ;  T.  &  M.  201  ;  13  Jur. 
1034. 


Season  Tickets.] — ^A  bye-law  of  a  railway  com- 
pany ran  thus  :  "each  passenger  booking  his 
place  w^Lll  be  furnished  with  a  ticket  which  he  is 
to  shew  and  deliver  up  when  required  to  the 
guard,"  and  "  each  passenger  not  producing  or 
delivering  up  his  ticket  when  required,  is  hereby 
subjecte<l  to  a  penalty  not  exceeding  40«. : " — 
Held,  that  holders  of  annual  tickets  for  travelling 
on  th«.*  line  were  bound  to  produce  their  tickets 
to  the  railway  officers  as  much  as  ordinary 
passengers.  Woodard  v.  Eastern  Counties  Rail- 
Kay  C'omjjany,  30  L.  J.,  M.  C.  126  ;  7  Jur.,  N.  S. 
971  ;  4  L.  T.  336  ;  9  W.  R.  660  ;  and  see  Cooper 
V.  London,  Brigktmi  and  South  Coast  Railway^ 
supra  J  col.  1954. 

Estoppel.] — A  railway  company,  in  order  to 
enforce  a  bye-law  as  to  the  production  of  tickets, 
must  bring  themselves  strictly  within  the  terms 
of  such  bye-law.  Jennings  v,  Oreat  Northern 
Railway  Company,  1  L.  R,,  Q.  B.  7  ;  35  L.  J.,  Q. 
B.  15  ;  12  Jur.,  N.  S.  331 ;  13  L.  T.231 ;  14  W.  R. 
28. 

A  master  took  tickets  for  himself  and  three 
servants,  keeping  the  tickets  in  his  own  care,  but 
telling  the  guard  that  he  had  the  servants'  tickets, 
and  the  servants  were  allowed  to  enter  the  train 
without  each  having  or  shewing  his  own  ticket : 
—Held,  that  by  so  doing  the  company  was 
estopped  from  pleading,  as  a  defence  to  an 
action  by  the  master  against  the  company  for 
afterwards  expelling  the  servants  from  the  train 
and  refusing  to  carry  them,  the  bye-law  :  "  No 
passenger  will  be  allowed  to  enter  any  carriage 
or  travel  therein  without  having  paid  his  fare 
and  obtained  a  ticket,  which  ticket  such 
passenger  is  to  shew  when  required,  and  to 
deliver  up  before  leaving  the  company's  pre- 
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lb. 


BecoTery  of  Penalties— Unreasonable  Bye-laws 
—Intention  to  Defrand.]— The  8  &  9  Vict.  c.  20, 
s.  103  (Railway  Clauses  Act),  has  only  reference 
to  persons  travelling  without  a  ticket,  and  with 
fraudulent  intent.    Dearden  v.  Tov>nsend,  1  L.  R., 


Q.  B.  10  ;  35  L.  J.,  M.  C.  50 ;  12  Jur.,  N.  S.  120; 
13  L.  T.  323  ;  14  W.  R.  52. 

By  a  bye-law  of  a  railway  company  passengers 
not  delivering  up  their  tickets  when  leqiured 
were  made  liable  to  pay  the  fare  from  the  place 
where  the  train  started,  or  in  default  a  penalty 
of  40*.  D.  took  a  return  ticket,  but  after  return- 
ing to  the  place  from  which  he  started,  did  not 
get  out,  but  went  on  to  a  further  station,  without, 
however,  any  intention  to  defraud,  and  offering 
to  pay  the  fare  for  the  excess  of  the  distance  :— 
Held,  that  he  was  not  liable  to  be  convicted 
under  such  bye-law,  which  only  applied  to  the 
case  of  a  person  wilfully  refusing  to  shew  his 
ticket  when  he  had  one.     lb. 

Held  also,  that  if  the  bye-law  did  apply  to  D., 
then  it  was  unreasonable  and  void,  and  unwar- 
ranted by  8  &  9  Vict.  c.  20.    1  b, 

A  bye-law  of  a  railway  company  provided  that 
"any  passenger  travelling  without  a  ticket  or 
failing  or  refusing  to  shew  or  deliver  up  his 
ticket"  to  any  duly  authorized  servant  of  the 
company  when  required  to  do  so,  ••shall  be 
required  to  pay  the  fare  from  the  station  whence 
the  train  originally  started  to  the  end  of  his 
journey  : " — Held,  that,  as  against  a  person  who 
had,  in  good  faith,  travelled  a  short  distance 
upon  the  line  without  having  procured  a  ticket, 
this  bye-law  was  unreasonable  and  void,  inas- 
much as  it  was  in  substance  an  attempt  to  inflict 
a  penalty  for  doing  without  fraud  that  which,  by 
the  joint  operation  of  ss.  103  and  109  of  8  &  9 
Vict.  c.  20,  can  be  punished  only  if  done  fraoda- 
lently.  London  and  Brighton  Railway  Com- 
pany  v.  Watson.  3  C.  P.  D.  249  ;  47  L.  J.,  G.  P. 
6347  39  L.  T.  199  ;  26  W.  R.  856. 

Held,  on  appeal,  that  inasmuch  as  the  penal- 
ties contained  in  the  bye-law  could  by  s,  145  be 
recoverable  only  before  justices,  there  was  no 
debt  which  could  be  recovered  in  a  court  of 
civil  jurisdiction,  lb.  4  C.  P.  D.  118;  48 
L.  J.,  C.  P.  316  ;  40  L.  T.  183 ;  27  W.  R,  61. 
C.A. 


TraTolling  with  Von-transferalkle  Keket] 


— The  respondent  who  was  travelling  on  the  G. 
W.  Railway  in  a  train  going  to  N.  produced  the 
"  forward  half  "  of  a  tourist  return  ticket  from 
L.  to  N.  and  back.  This  ticket  had  been  oiigi- 
nally  issued  to  another  person  and  was  stated  on 
the  back  thereof  to  be  not  transferable.  The 
original  taker  had  used  the  ticket  as  far  as  H.  uo 
the  way  from  L.  to  X.,  and  then  proceeded  on  a 
different  route,  and,  consequently  not  havin« 
given  up  the  forward  half  of  the  ticket,  sold  it  to 
the  respondent  who  was  travelling  with  it 
between  H.  and  N. : — Held,  that  the  respondent 
was  liable  to  be  convicted  under  8  &  9  Vict.  c.  2U, 
s.  103,  for  travelling  without  having  previously 
paid  his  fare  with  intent  to  avoid  payment 
thereof.  Langdon  v.  Howell*^  4  Q.  B.  D.  337 ; 
48  L.  J.,  M.  C.  113  ;  40  L.  T.  880 ;  27  W.  B. 
657, 


Befosing  to  shew  Ticket — Penalty  Tazy- 


ing  with  Distance  Train  has  travelled.] — ^A  bye- 
law  of  the  respondents'  company  provided  "^  that 
a  passenger  should  shew  and  deliver  up  his  ticket 
to  any  didy-authorized  servant  of  the  oompanj 
whenever  required  to  do  so  for  any  purpose,  and 
that  any  person  travelling  without  a  ticket^  or 
failing  or  refusing  to  shew  or  deliver  up  his 
ticket  as  aforesaid,  should  be  required  to  pay  i^i^ 
fare  from  the  station  whence  the  train  oziginsUf 
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started  to  the  end  of  his  journey."  The  appel- 
lant had  a  ticket  entitling  him  to  travel  on  the 
lines  of  the  respondents  and  the  London  and 
South  Western  Railway  Company  from  Charing 
Cross  or  Cannon-street  to  Windsor  and  back. 
Having  come  to  the  Waterloo  Junction  station 
on  the  respondents'  line,  where  he  had  to  change 
trains,  he  had  for  this  purpose  to  go  from  the 
respondents'  station  to  that  of  the  London  and 
South  Western  Railway  Company.  On  passing 
out  of  the  respondents'  station  he  was  asked  to 
shew  his  ticket  but  refused  to  do  so.  There  was 
no  intention  to  defraud  on  the  appellant's  part. 
The  respondents  summoned  him  under  the  above 
bye-law,  and  he  was  convicted  in  the  amount  of 
the  fare  from  the  station  whence  the  respondents' 
train  by  which  he  travelled  had  started  : — Held, 
that  the  conviction  must  be  quashed.  Saunders 
V.  South  Eastern  Railway  Ctmpany^  5  Q.  B.  D. 
456  ;  49  L.  J.,  Q.  B.  761  ;  43  L.  T.  281  ;  29  W. 
R.  56  ;  44  J.  P.  781. 

By  Cockbum,  C.  J.,  assuming  that  the  power 
given  by  the  108th  section  of  the  Railways 
Clauses  Consolidation  Act,  to  make  bye-laws 
for  "regulating  the  travelling  upon  or  using 
and  working  the  railway,"  api)lied  to  persons 
travelling  in  the  company's  carriages,  which  he 
was  inclined  to  think  it  did  not,  it  was  not  com- 
petent to  the  company  by  their  bye-law  to  make 
the  refusal  to  shew  the  ticket  an  offence  in  the 
abspnce  of  a  fraudulent  intention  ;  secondly,  the 
bye-law  was  void  for  unreasonableness,  because 
the  penalties  thereunder  for  offences  of  equal 
criminality  would  vary  with  the  distances  from 
which  the  train  might  originally  have  started  ; 
and  thirdly,  the  bye-law  was  inapplicable  to  the 
case,  as  the  power  to  make  bye-laws  was  con- 
fined to  the  case  of  persons  travelling  on  the 
railway,  which  the  appellant  was  not  doing  when 
required  to  shew  his  ticket.     lb. 

By  Lush,  J.  :  The  bye-law  was  void  for  unrea- 
sonableness, because  the  penalty  for  not  shewing 
the  ticket  varied  according  to  the  distance  the 
train  had  travelled,  and  also  because  the  pas- 
senger was  required  not  only  to  shew  but  to 
deliver  up  his  ticket  whenever  required  for  any 
purpose.    lb. 

A  railway  company  was  empowered  to  make 
bye-laws  for  the  good  government  of  the  affairs 
of  the  company,  and  for  the  management  of  the 
undertaking,  and  of  the  officera  and  servants  of 
the  company,  in  all  respects  whatever,  arid  to 
impose  and  inflict  reasonable  fines  and  forfeitures 
iipKJn  persons  offending  against  the  same,  not 
exceeding  5/.  for  any  one  offence,  to  be  levied 
and  recovered  as  any  penalty  might  by  the  act 
be  levied  and  recovered ;  such  bye-laws  to  be 
binding  upon  and  be  observed  by  all  parties, 
provided  that  they  were  not  repugnant  to  the 
laws  of  England,  or  the  directions  of  the  act. 
It  was  also  enacted,  that  it  should  be  lawful  for 
the  company  to  make  orders  and  regulations  for 
reflating  the  travelling  upon  and  use  of  the 
railway,  and  for  or  relating  to  travellers  upon 
the  line,  such  orders  and  regulations  to  l)e  bind- 
ing upon  travellers  and  passengers  passing 
upon  the  railway,  upon  pain  of  forfeiting  and 
paying  a  sum  not  exceeding  6/.  Penalties  and 
forfeitures  imposed  by  the  act,  of  which  there 
•were  several,  or  by  any  bye-law,  might  be  re- 
covered in  a  summary  way  by  the  adjudication 
of  justices,  half  the  penalty  to  go  to  the  in- 
former, and  the  other  half  to  the  company.  And 
it  should  be  lawful  for  any  officer  or  agent  of 


the  company  to  seize  any  person  whose  name 
and  residence  shbuld  be  unknown  to  such  officer 
or  agent,  who  should  commit  any  offence  against 
that  act,  and  to  convey  him  before  a  justice, 
without  any  warrant  or  other  authority  than 
that  act.  The  company  made  a  bye-law,  whereby 
a  passenger  not  producing  or  delivering  up  his 
ticket  was  to  be  required  to  pay  the  fare  from 
the  place  where  the  train  originally  started  : — 
Held,  that  this  was  not  a  bye-law  imposing  a 
penalty  or  forfeiture,  and  that  the  arrest  of  a 
passenger  not  producing  his  ticket,  and  refusing 
to  pay  the  fare  from  the  place  where  the  train 
originally  started,  was  illegal.  Chilton  v.  Lon- 
don and  Croyd&n  Itailway  CompanVj  5  Railw. 
Cas.  4  ;  16  M.  &  W.  212  ;  16  L.  J.,  Ex.  89  ;  11 
Jur.  149. 


Travelling  in  Superior  Class.] — By  a  bye- 


law  of  a  railway  company,  "any  person  travelling, 
without  special  permission  of  some  duly-autho- 
rized servant  of  the  company,  in  a  carriage  or 
by  a  train  of  a  class  superior  to  that  for  which 
his  ticket  was  issued  is  hereby  subject  to  a 
penalty  not  exceeding  40^.,  and  shall,  in  addi- 
tion, be  liable  to  pay  his  fare,  according  to 
tlie  class  of  carnage  in  which  he  is  travelling, 
from  the  station  where  the  train  origfinally 
started,  unless  he  shews  that  he  had  no  inten- 
tion to  dcfi'aud."  The  defendant,  with  the  in- 
tention of  defrauding  the  company,  travelled  in 
a  carriage  of  a  superior  class  to  that  for  which 
his  ticket  was  issu^,  and  having  been  charged 
under  the  bye-law,  was  convicted  in  a  penalty  of 
10*.  and  costs  : — Held,  that  the  bye-law  was 
illegal  and  void,  for  assuming  that  it  could  be 
divided  after  the  words  "  penalty  of  40«.,"  and 
that  each  part  was  capable  of  being  enforced 
apart  from  the  other,  the  first  part  was  repug- 
nant to  8  &  9  Vict  c.  20,  s.  103,  which  makes  a 
fraudulent  intention  the  gist  of  the  offence  of 
travelling  without  having  paid  the  fare,  and 
that,  if  taken  as  a  whole  and  indivisible,  it  was 
unreasonable  according  to  Watson  v.  Lojulim 
and  Brighttm  Railway  Company  (4  C.  P.  D. 
118),  and  Saunders  v.  South  Eastern  Railway 
Company  (5  Q.  B.  D.  456).  Dyson  v.  London 
and  North  Western  Railway  Comjmny,  7  Q.  B. 
D.  32  ;  50  L.  J.,  M.  C.  78 ;  44  L.  T.  609  ;  29 
W.  R.  565  ;  45  J.  P.  650. 

Held,  further,  that  the  conviction  must  be 
quashed,  for  it  was  founded  upon  the  bye-law, 
and  could  not  be  upheld  as  disclosing  an  offence 
under  8  &  9  Vict.  c.  20,  s.  103.     lb. 

A  passenger  who  has  paid  a  fare  and  taken  a 
ticket,  but  who  travels  in  a  carriage  of  a  class 
superior  to  that  in  which  his  ticket  entitles 
him  to  travel,  with  intent  to  defraud  the  rail- 
way company  of  the  difference  between  the 
fares  for  the  two  classes,  is  liable  to  be  con- 
victed under  8  &  9  Vict.  c.  20,  s.  103,  for  travelling 
without  having  previously  paid  his  fare.  Oil- 
lingham  v.  Walker,  44  L.  T.  715  ;  29  W.  R.  896  ; 
45  J.  P.  470. 

A  bye-law  was  made  by  a  railway  company 
under  the  powers  of  8  &  9  Vict.  c.  20,  in  the 
terms  following  : — "  All  passengers  travelling 
without  the  special  peimission  of  some  duly 
authorized  servant  of  the  company  in  a  carriage 
or  by  a  train  of  a  superior  class  to  that  for 
which  his  ticket  was  issued,  is  hereby  subject  to 
a  penalty  not  exceeding  40*.,  and  shall,  in  addi- 
tion, be  liable  to  pay  his  fare  according  to  the 
class  of  carriage  in  which  he  is  travelling  from 
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the  station  where  the  train  originally  started,  1 
unless  he  shews  that  he  had  iio  intention  to 
defraad."  B.  was  convicted  under  the  bye-law 
of  travelling  in  a  first-class  carriage  between 
Stacksteads  and  Bacap  \vith  a  second-class 
ticket.  The  justices  found,  as  a  fact,  that  he 
had  no  intention  to  defraud  : — Held,  that  the 
conviction  was  wnwig,  and  that  in  order  to 
cijnstitute  an  offence  under  the  bye-law,  an  in- 
tention to  defraud  must  exist,  inasmuch  as  other- 
wise the  bve-law  itself  would  be  unreasonable 
and  ruputrnant  to  the  provisions  of  8  &  9  Vict. 
c.  20.  8.  103.  Bent  ham  v.  Jloyle,  ^  Q.  B.  D.  289  ; 
47  L.  J.,  M.  C.  61  ;  37  L.  T.  753 ;  26  W.  R. 
314. 


Dexnand  of  Fare  Necessary.] — A  bye-law 


was  made  by  a  railway  company,  under  the 
powers  of  their  special  act,  and  of  8  &  9  Vict. 
c.  20,  in  these  terms :  "No  passenger  will  be 
allowed  to  enter  any  carriage  on  the  railway,  or 
to  travel  therein  uix)n  the  railway,  unless  fur- 
nished by  the  comjiany  with  a  ticket,  specifying 
the  class  of  carnage  and  the  stations  for  convey- 
ance between  which  such  ticket  is  issued.  .  . 
Any  piirson  travelling  without  a  ticket,  or  fail- 
ing or  refusing  to  shew  or  deliver  up  his  ticket  as 
aforesaid,  shall  be  required  to  pay  the  fare  from 
the  station  whence  the  train  originally  started  to 
the  end  of  the  journey  "  : — Held,  that  in  order  to 
entitle  the  company  to  take  proceedings  under 
this  bye-law,  a  notice  of  demand  for  the  fare 
due  must  have  been  first  maile  to  the  passenger 
who  refused  or  was  unable  to  produce  his  ticket. 
Brown  v.  Great  Uasteru  liuilway  Company.  2 
Q.  B.  U.  406  ;  46  L.  J.,  M.  C.  231  ;  36  L.  T.  767  ; 
26  W.  R.  792. 


Fare  charged  for  between  Stations,  though 


Fare  firom  Station  of  Departure  same  to  both.] — 
A  railway  return  ticket  only  entitles  the  pas- 
senger to  travel  to  and  from  the  stations  named 
in  the  ticket.  If  the  passenger  goes  beyond  the 
stations  named  to  another  station  he  must  pay 
the  ailditional  fare,  even  though  the  price  of  a  re- 
turn ticket  from  the  departure  station  to  the 
further  station  be  the  same.  A.  took  a  return 
ticket  from  W.  to  D.,  but  on  the  return  journey 
he  did  not  alight  at  W.,  but  went  on  to  P. : — 
Held,  that  A.  was  liable  for  the  fare  between  W. 
and  P.  on  the  return  journey,  notwithstanding 
that  the  price  of  a  return  ticket  from  W.  to  D. 
and  from  W.  to  P.  was  the  same.  Great 
Went  em  Railway  Company  v.  Pocock,  41  L.  T. 
415  ;  28  W.  R.  49  ;  44  J.  P.  40. 


Less  Payment  for  greater  Distance.] — A. 


entered  the  carriage  of  the  company  for  the  pur- 
pose of  travelling  upon  the  railway  from  C.  to  I)., 
not  having  previously  paid  his  fare  for  so  travel- 
ling :— Held,  that  the  borough  justices  had 
jurisdiction  over  the  alleged  offence,  but  thai  the 
conviction  could  not  be  sustain^!,  as  A.  had  paid 
his  fare  within  the  meaning  of  the  bye-law. 
Ileg,  V.  IVere,  4  El.  &  Bl.  598  ;  24  L.  J.,\M.  C.  68  ; 
lJur.,N.  S.  700. 


Distress   Warrant— Kon-payment— Com- 


intending  to  go  by  railway  from  C.  to  D.  which  is 
an  intermediate  station  between  C.  and  N.,  took 
a  ticket  for  N.,  and  upon  his  arrival  at  D.  left  the 
railway.  The  fare  from  C.  to  D.  exceeded  in 
amount  the  fare  from  C.  to  N.,  and  the  difference 
was  demanded  of  A.,  but  he  refused  to  pay  it. 
By  a  bye-law  of  the  company,  every  passenger 
was  to  pay  his  fare  previously  to  entering  a  car- 
riage of  the  company,  upon  payment  of  which 
he  would  be  furnished  with  a  ticket  specifying 
the  class  of  carriage  and  distance  for  which  the 
fare  was  paid  ;  and  any  passenger  who  entered 
a  carriage  without  having  paid  his  fare  was  sub- 
ject to  a  penalty.  Under  this  bye-law  A.  was 
convicted  by  the  borough  justices  of  C.  for  having 
within  the   borough   unlawfully  and    wilfully 


mittal.]— By  6  &  7  Will.  4,  c.  cvi.  s.  237  (Eastern 
Counties  Railway  Act),  penalties  are  recoverable 
before  a  justice,' who  is  authorized  to  summon 
before  him  any  person  against  whom  complaint 
is  made  for  any  offence  against  a  bye-law,  and  to 
pnKjeed  therein.  By  s.  238  any  officer  of  the 
company  is  empowered  to  seiste  and  detain  any 
person  whose  name  and  residence  shall  l>e  un- 
known to  him,  who  shall  commit  any  offence 
against  the  act,  and  to  convey  him  before  a 
justice,  without  any  warrant;  and  the  justice  is 
required  to  proceed  immediately  to  the  convic- 
tion or  acquittal  of  the  offender.  A  person 
having  been  seized  and  detained  by  an  oflScer  of 
the  company  on  the  21st  of  September,  was 
brought  before  a  justice  for  an  offence  against  a 
bye-law.  He  committed  the  plaintiff  to  the 
house  of  correction  bv  a  warrant  in  the  form 
(D.  1 )  in  the  Schedule  to  1 1  &  1 2  Vict,  c  43.  Tlie 
warrant  stated  that  the  party  had  been  charged 
on  oath  before  the  justice  for  having  travt^lcxi 
on  the  railway  without  having  paid  his  fans 
contrary  to  a  bye-law  of  the  company,  and 
commanded  him  to  be  taken  to  the  house  of 
correction,  and  there  kept  until  the  27th,  and  to 
be  then  brought  before  the  justices  at  petty 
sessions  to  answer  the  charge.  On  the  25th  the 
justice,  having  ascertained  that  no  offence  haii 
been  committed,  sent  to  the  house  of  correction 
and  caused  the  plaintiff  to  be  discharged  :—  Held, 
fii-st,  that  the  justice  was  justified  by  11  &  12 
Vict.  c.  43,  8.  16,  in  committing  the  plaintiff  to 
the  house  of  correction.  Gdcn  v.  Jlall^  2  H.  Jc 
N.  379. 

Held,  secondly,  that  under  se,  237  and  23S 
of  the  above  act  a  justice  has  no'  authority  to 
issue  a  warrant  before  conviction ;  that  the 
authority  to  arrest  in  the  first  instance  is  ftw- 
fined  to  the  officer  of  the  company,  and  that  the 
duty  thereby  imposed  upon  the  justice  is  forth- 
with, upon  an  offender  being  brought  before  him, 
to  proceed  to  the  determination  of  the  case. 
IK 

Summary  Jurisdiction  Aet,  1879 — Sum  ef 
Money  **  claimed  to  be  due."]— The  penalty  im- 
posed  by  s.  103  of  the  RaUways  Clauses  Consoli- 
dation Act  (8  &  9  Vict.  c.  20),* for  travelling  in  a 
railway  carriage  without  having  paid  the  fare  and 
with  intent  to  avoid  the  payment  of  it,  is  not 
**  a  sum  of  money  claimed  to  be  due  and  recovt-j^ 
able  on  complaint  to  a  court  of  summary  jun*- 
diction  "  within  the  meaning  of  s.  6  of  the  Sum- 
mary Jurisdiction  Act,  1879(42  &  43  Vict.  c.  49), 
and  is  not  subject  to  the  procedure  for  the 
recovery  of  civil  debts  in  a  court  of  summaiy 
jurisdiction  prescribed  by  s.  35  of  the  same  act. 
Reg.  V.  Paget,  8  Q.  B.  D.  151  ;  51  L,  J.,  M.  C.  9  ; 
45  L.  T.  794  ;  30  W.  R,  336  ;  46  J.  P.  151. 

Bemoval  firom  Carriage.] — A,  took  a  retoni 
ticket  from  H.  to  D.,  and  got  out  at  D.    On  hi* 
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return,  instead  of  getting  in  at  D.,  he  went  to  S., 
which  was  a  station  next  to  D.,  but  further  than 
D.  from  H.  Before  getting  into  the  train  there 
ho  was  told  that  he  would  not  be  allowed  to 
travel  without  getting  a  ticket  from  S.  to  D.  He 
refused  to  take  a  ticket  from  S.  to  D.,  but  he 
shewed  his  return  ticket,  and  oflEered  to  pay  the 
fare  from  S.  to  D.  The  servants  of  the  railway 
company  refused  to  accept  the  difference  in  fare, 
and  removed  him  forcibly  from  the  carriage. 
One  of  the  bye-laws  of  the  company  provided 
that "  no  passenger  will  be  allowed  to  enter  any 
carriage  without  having  first  paid  his  fare,  and 
obtained  a  ticket,  which  ticket  such  passenger  is 
to  shew  whenever  required.  Any  passenger  not 
producing  his  ticket  will  be  required  to  pay  the 
fare  from  the  place  whence  any  part  of  the  train 
originally  started,  or  in  default  of  payment  shall 
forfeit  and  pay  a  sum  not  exceeding  40«."  : — 
Held,  that  the  company  was  entitled  to  remove 
A.  from  the  carriage.  M'(Jarthy  v.  Bublifi, 
Wicklow  and  Wexford  Railway  Company.  18 
W.  R.  762.— It.  Ex.  Ch. 

Liability  for  Acts  of  Senranti  in  Bemovixig.] — 
See  Masteb  and  Servant. 


2.  Duty  of  Cabbieb  undeb  Contbact. 

a.  Accident  to  Passenflrer.    PrimA  fiMsie 
Evidence  of  NeflrUsence. 

Ezolasive  Management.] — ^A  passenger  injured 
on  a  railway  proves  a  prim&  facie  case  of  negli- 
gence against  the  company,  by  shewing  that, 
when  the  accident  occurred,  the  train  and  rail- 
way were  exclusively  under  their  management. 
Carpue  v.  London  and  Brighton  Railway  Com- 
pany, 5  Q.  B.  747  ;  D.  &  M.  608 ;  3  Railw.  Cas. 
«i)2  ;  13  L.  J.,  Q.  B.  138  ;  8  Jur.  464. 

Assuming  it  is  prim:i  facie  evidence  of  neg- 
ligence on  the  part  of  a  railway  company  that 
a  train  has  got  off  the  line,  such  evidence  is  en- 
tirely rebutted  by  proof  that  the  accident  arose 
from  the  wilful  and  wix)ngf ul  act  of  a  stranger. 
L'ltch  V.  Rumtwr  Railway  Company^  27  L.  J., 
Kx.  155. 

OnnB  on  whom.] — In  an  action  against  a  rail- 
way company  for  negligence,  the  fact  of  the 
occurrence  of  an  injury  not  necessarily  import- 
ing negligence,  even  if  it  is  prim&  facie  proof, 
is  not  conclusive  proof  of  negligence.  Bird  v. 
(?re^t  Northern  Railway  Company,  28  L.  J., 
Ex.  3. 

Mere  proof  of  an  accident  having  happened 
to  a  train,  does  not  cast  U)K)n  the  railway  com- 
pany the  burthen  of  shewing  the  real  cause  of 
the  injury.  Uammaok  v.  White,  11  C.  B.,  N.  S. 
594. 

When  an  accident  happens  to  a  passenger  on 
a  railway,  either  by  the  carriage  breaking  down 
or  running  off  the  rails,  that  is  prim&  facie  evi- 
dence of  negligence  on  the  part  of  the  company. 
Bach  evidence,  if  not  rebutted  by  evidence  on 
the  company's  part,  will  justify  a  verdict  against 
the  company.  Dawson  v.  Manchester,  She,ffield, 
and  Lincolnshire  Railway  Company,  5  L.  T. 
682. 

It  is  evidence  of  negligence  in  the  conduct  of 
the  carrying,  that  the  train  was  run  over  a  rail 
known  to  have  been  defective  and  fractured  ; 
the  jury  consideruig  that  this  was  the  cause  of 


the  accident.    Pym  v.  Oreat  North^rji  Railway 
Ctympany,  2  F.  &  F.  619. 

A  declaration  against  a  railway  company  al- 
leged that  the  plaintiff,  at  the  request  of  the 
company,  became  a  passenger  for  hire  in  one 
of  their  trains ;  and  that  in  consequence  of 
the  carelessness,  negligence,  and  want  of  skill 
of  the  company  and  their  servants,  the  train 
ran  against  another  train  on  the  line,  whereby 
he  was  Injured.  At  the  trial  it  appeared  that 
the  train  in  question  was  hired  of  the  company 
by  a  society  for  an  excursion,  the  tickets  of 
which  were  sold  and  distributed  by  the  secretary 
of  the  latter  body,  from  whom  the  plaintiff  pur- 
chased his,  and  that  the  accident  was  occasioned 
by  the  train  running,  in  the  dark,  against  another 
train  which  was  standing  still  at  an  intermediate 
station  on  the  line  : — Held,  first,  that  the  mere 
fact  of  the  accident  having  occurred  was  prim& 
facie  evidence  of  negligence  on  the  part  of  the 
company.  Skinner  v.  London,  Briahton  and 
Simth  Coast  Railway  Company,  5  £!x.  787  ;  15 
Jur.  299. 

Held,  secondly,  that  there  was  evidence  to  go 
to  the  jury  in  support  of  the  allegation  that  the 
plaintiff  became  a  passenger  for  hire  with  the 
company.    lb, 

A  goods  train  and  a  passenger  train  met, 
and  were  passing  each  other  on  a  double 
line  of  railway.  Some  timber  on  a  truck  in 
the  goods  train  projected  and  struck  the 
passenger  train,  injuring  a  passenger.  The 
timber  had  been  loaded  on  the  truck  with- 
out stanchions,  and  was  secured  by  a  chain 
only,  which  broke,  .ind  there  was  evidence 
that  the  breakage  was  caused  by  a  latent 
flaw  in  the  chain.  There  was  also  evidence 
that  it  would  have  been  safer  to  load  the  timber 
with  stanchions,  but  that  the  use  of  them  for 
that  purpose  was  comparatively  recent,  and 
there  was  no  evidence  of  any  accident  having 
happened  from  not  using  stanchions.  In  an  ac- 
tion by  the  passenger  against  the  railway  com- 
pany to  recover  for  the  injury  : — Held,  that  it 
was  for  him  to  shew  that  the  accident  was 
caused  by  the  negligence  of  the  company,  and 
that  the  company  was  not  bound  to  shew  how 
the  accident  happened.  Hanson  v.  La)wa*hire 
and  Yorkshire  Railway  Company,  20  W.  R. 
297. 

Train  leaving  Line.] — ^Wherc  a  plaintiff 


sustained  injuries  in  consequence  of  a* portion  of 
the  train  in  which  she  was  travelling  having 
left  the  rails,  and  the  railway,  the  engine  and 
the  carriages  were  under  the  managijment  of  the 
company  : — Held,  that  the  fact  of  the  accident 
was  sufficient  evidence  to  casl  upon  the  company 
the  burthen  of  shewing  that  there  was  no  negli- 
gence on  their  part ;  and  that  as  they  declined 
to  afford  any  explanation  of  the  cause  of  the  ac- 
cident, there  was  a  case  for  the  plaintiff  proper 
to  be  submitted  to  the  jury.  Flannery  v.  Water- 
ford  and  Limerick  Railtoay  Comjjany,  11  Ir. 
R.,  C.  Li.  30. 

Stage-Coaoh  breaking  down.]  — In  an  action 
against  a  proprietor  of  a  stage-coach  for  negli-" 
gence,  whereby  the  coach  broke  down,  and  the 
plaintiff,  travelling  by  it  as  a  passenger,  was 
hurt,  to  prove  negligence,  it  is  primA.  facie 
enough  to  give  evidence  of  the  coach  having 
broken  down  ;  from  which  negligence  will  be 
presumed.     Christie  v,  Griggs,  2  Camp.  79. 
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b.  Condition  of  Carriaflres,  6to. 


Snffieienoy  of  Stage-Coaoh.] — Every  stage- 
coach proprietor  impliedly  undertakes  that  liis 
coach  shall  be  sufficiently  secure  to  perform  the 
journeys  which  he  undertakes  by  it,  and  he  ought 
to  examine  its  sufficiency  previously  to  each 
journey,  and  if  he  does  not,  and  by  the  insecurity 
of  the  coach  a  passenger  is  injured,  an  action  is 
maintainable  against  him  for  negligence,  though 
the  coach  has  been  examined  previously  to  the 
second  journey  before  the  accident,  and  though 
it  has  Ixjen  repaired  at  the  coachmakers'  only 
three  or  four  days  before.  Jiremner\.  MlUiafru, 
1  0.  &  P.  414. 

If  through  the  default  of  a  coach  proprietor  in 
neglecting  to  provide  proper  means  of  conveyance, 
a  passenger  is  placed  in  so  perilous  a  situation  as 
to  render  it  prudent  for  him  to  leap  from  the 
coach,  whereby  his  leg  is  broken,  the  proprietor 
will  be  responsible  in  damages,  although  the 
coach  was  not  actually  overturned.  Jonef  v. 
Boycc,  1  Stark.  493. 

If  a  declaration  in  an  action  against  coach  pro- 
prietors, for  an  injury  received  by  the  overturn- 
ing of  a  coach,  states  that  it  was  their  duty  to 
carry  the  plaintiff  safely  for  a  certain  hire,  it 
does  not  mean  to  carry  safely  at  all  events,  but 
will  be  sufficiently  supported  by  proof  of  the  want 
of  due  care.     Harris  v.  Qistarj  1  C.  &  P.  636. 


Coneealed  Defeet.] — And  if  an  accident 


happens  from  a  defect  in  the  original  construc- 
tion, the  proprietor  is  liable,  although  the  defect 
is  out  of  sight,  and  not  discoverable  upon  or- 
dinary examination.  Sharp  v.  Oray^  9  Bing. 
457  ;  2  M.  &  Scott,  621.  See  Redhead  v.  Midland 
Railway  Comjpany^&nd  cases  infra,  col.  1964. 


Too    many     PasBongen.]— Proof   that 


at  the  time  of  the  accident  there  were  more 
passengers  than  the  statute  allows,  is  conclu- 
sive evidence  of  negligence.  Israel  v.  Clark, 
4  Esp.  259. 


Improper  Constmotioii.] — In  an  action 


against  a  coach  proprietor  for  negligence,  it  ap 
peared  that  the  plaintiff  became  an  outside  pas- 
senger ;  that  there  w^as  luggage  on  the  roof  of  the 
coach,  and  no  iron  railing  between  the  luggage 
and  passengers  ;  and  that  the  plaintiff,  being 
seated  with  her  back  to  the  luggage,  was,  by  a 
sudden  jolt,  thrown  from  the  coach,  and  her  leg 
was  thereby  broken.  The  judge  directed  the 
jury  to  find  for  the  plaintiff,  if  of  opinion  that 
the  injury  sustained  was  occasioned  by  the  ne- 
gligence of  the  defendant.  The  jury  found  for 
the  plaintiff,  and  stated  that  they  so  found  on 
account  of  the  improper  construction  of  the 
coach,  and  of  the  luggage  being  on  the  seat  : — 
Held,  that  the  case  was  properly  submitted  to 
the  jury,  and  that  the  facts  found  specially  by 
them  amounted  to  negligence.  Curtis  v.  Brink- 
wafer,  2  B.  &  Ad.  169. 

In  an  action  by  a  passenger  in  a  coach,  against 
the  owner,  for  an  injury  done  to  him  by  the 
CO  ich  overturning,  if  the  declaration  states  that 
the.servant  of  the  defendant  negligently  "  drove, 
conducted,  and  managed  the  coach,"  the  plaintiff 
cannot  recover,  if  the  negligence  was  in  sending 
out  an  insufficient  coach.  Mayor  v.  Uumphries, 
1  C.  &  P.  251. 


Liability  of  Owner  to  Servant  for  Injuries 


cauBed  by.] — A.  contracted  with  the  post- 
master-general to  provide  a  mail  coach  to  con- 
vey the  mail  bags  along  a  certain  line  of  rcwwl  ; 
and  B.  and  others  also  contracted  to  horse  the 
coach  along  the  Mime  line.  B.  and  his  co-con- 
tractors hired  C.  to  drive  the  coach  : — Held,  that 
C  could  not  maintain  an  action  against  A.  for 
an  injury  sustained  by  him  while  driving  the 
coach,  by  its  breaking  down  fn)m  lat^jnt  defects 
in  its  construction.  Winierhottum  v,  Wright,  10 
M.  &  W.  109. 

Bailway  Companies — KeaBonable  Precautiona.] 

— A  railway  company  is  bound  to  use  the  best 
precautions  in  known  practical  use  to  secure  the 
safety  of  their  passengers,  but  not  every  possible 
precaution  which  the  highest  scientific  skill  (ac- 
cording to  8i>eculative  evidence)  might  hare 
suggested.  And  if  there  are  several  grounds  of 
negligence  suggested,  the  jury  must  be  satisfied 
that  some  one  or  other  of  them  existed,  and 
caused  damage  to  the  party  injured,  though  they 
need  not  be  able  to  ascribe  the  whole  injury  to 
either.  Ford  v.  London  and  South  llrtf^ra 
RMlway  Cimpa?iy,  2  F.  &  F.  730. 

Railway  companies  who  undertake  to  cany 
passengers  for  hire,  although  bound  to  use  the 
utmost  care,  skill,  and  vigilance  in  everything 
that  concerns  the  safety  of  the  passengers,  do 
not  warrant  the  roadworthiness  of  the  carriages 
they  use,  and  consequently  are  not  responsible 
for  an  accident  to  a  passenger  arising  from  a 
latent  defect  in  the  wheel  of  one  of  their  car- 
riages, sudi  as  no  care  or  skill  could  detect.  Per 
Mellor  and  Lush,  JJ.,  'dissentiente  Blackburn,  J. 
Redhead  Y,  Midlatid  Railway  Cinnpany,  2L.  m 
Q.  B.^412  ;  36  L.  J.,  Q.  B.  181 ;  16  L.  T.485  :  15 
W.  R.  831  ;  8  B.  &  wS.  371.  Affirmed,  4  L.  R.  Q.  B. 
379 ;  38  L.  J.,  Q.  B,  169 ;  17  W.  R.  737  ;  9  B.  & 
S.  519— Ex.  Ch. 

From  an  imperfect  weld  in  the  formation  of  a 
driving-wheel  used  to  a  carriage  on  the  line  of  a 
railway  company,  the  wheel  gave  way  and  caused 
serious  injury  to  a  passenger.  When  that  wheel 
was  new,  and  before  using  it,  it  had  been  pro- 
perly and  regularly  tested  by  hammering  it  all 
round  and  all  over,  and  although  this  was  a  test 
not  absolutely  fixtxi  and  certain  to  discover  de- 
fect, yet  it  was  the  best  known  and  useful  oouise 
pursued  ;  no  defect  was  then  discoverable.  The 
wheel  was  afterwards  much  used,  and  by  it  re- 
duced in  thickness  and  considerably  worn  ;  after 
this,  and  after  the  tire  had  been  re-tumed,  it  was 
not  again  tested  or  hammered  all  round ;  if  it 
had  been  after  it  had  been  so  worn,  according  to 
the  evidence,  the  defect  which  in  fact  existed  in 
the  wheel  would  in  all  probability  have  been 
discovered.  The  jury  found  that  tie  company 
should  have  again  tested  the  wheel  after  it  had 
been  so  worn  and  re-tumed,  and  was,  under  the 
circumstances,  guilty  of  negligence  and  liable 
for  not  doing  so : — ^Held,  that  the  question  of 
the  company's  liability  was  properly  left  to  the 
jury  upon  the  evidence  given.  There  was  evi- 
dence in  favour  of  the  plaintiff  s  case,  and  a  role 
for  a  new  trial  was  refused.  Manner  v.  EaMrm 
Counties  Railtvay  Company,  3  L.  T.  585. 

PoBBibility  of  Discovery.] — It  is  the  duty 


of  a  railway  company  to  see  that  trucks  coming  on 
their  line  to  be  forwarded  are  in  such  a  state  as 
to  travel  safely ;  but  a  minute  exanunatioa  of 
such  trucks  would  defeat  the  purposes  of  throngfa 
traffic,  and,  therefore,  cannot  be  required.    Kor 
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does  it  become  the  duty  of  the  company  to  make 
a  minute  examination  of  the  whole  of  a  truck 
merely  because  a  defect  has  been  discovered  in 
it.  Richardson  v.  Great  Eastern  Railway  Cam- 
pany,  1  C.  P.  D.  342  ;  35  L.  T.  351  ;  24  W.  R. 
907 — C.  A,  Reversing  the  judgment  of  the  Court 
of  Common  Pleas,  10  L.  R.,  C.  P.  480  ;  32  L.  T.  248. 

Therefore,  where  after  a  company  had  dis- 
covered two  defects  m  a  truck,  and  had  caused 
the  only  one  which  was  of  any  importance  to  be 
remedied  by  the  owners,  and  had  examined  the 
truck  in  the  usual  way  afterthe  owners  had  sent 
it  back,  an  accident  was  caused  by  another  de- 
fect, in  no  way  connected  with  or  to  be  ex- 
pected from  either  of  the  two  discovered  defects, 
and  which  could  only  have  been  found  out  by  a 
minute  examination,  the  company  was  held  not 
to  be  liable  for  negligence  to  a  person  injured  by 
the  accident.    lb. 

The  Great  Eastern  Railway  Company  has  a 
junction  at  Peterborough,  at  which  junction 
they  receive  from  other  lines  merchandize  in 
trucks  to  the  extent  of  more  than  20,000  weekly, 
to  be  conveyed  by  them  to  London.  In  the 
course  of  a  journey  from  Peterborough  to  Lon- 
don, one  of  these  foreign  trucks,  laden  with  coal, 
broke  down  in  consequence  of  the  fracture  of  an 
axle,  and  caused  the  break- van  to  come  into 
collision  with  a  passenger  train,  whereby  a  pas- 
senger sustained  injury.  The  truck  belonged  to 
a  waggon  company,  whose  duty  it  was  to  keep  it 
in  repair.  The  course  of  business  at  Peter- 
borough was,  that  every  truck,  before  coming  on 
to  the  line,  underwent  some  kind  of  examination 
as  to  its  general  fitness  to  travel.  The  particular 
truck,  when  submitted  to  such  examination,  was 
found  to  have  a  defective  spring,  and  a  serious 
crack  in  one  of  its  main  timbers,  and  it  was 
accordingly  taken  into  a  siding,  and  was  detained 
there  four  or  five  days,  for  the  purpose  of  having 
a  new  spring  put  on.  The  truck  (which  had 
not  been  unloaded)  was  then  sent  on,  with  a 
direction  chalked  on  it  by  a  servant  of  the 
waggon  company,  that  it  should  **  stop  at  Peter- 
borough for  repairs  when  empty."  Upon  a 
minute  examination  of  the  truck  c^ter  the  acci- 
dent, it  was  found  that  the  fore-axle,  which  was 
3^  inches  thick,  had  across  it,  near  the  wheel,  an 
old  crack  an  inch  and  a  quarter  deep,  and  this 
was  admitted  to  have  been  the  sole  cause  of  the 
breakdown.  There  was  conflicting  evidence  as 
to  whether  or  not,  regard  being  had  to  the  extent 
of  the  traffic  at  the  junction,  it  was  possible  to 
have  discovered  this  defect  in  the  axle  by  any 
practical  examination  at  Peterborough  ;  and  the 
iollowing  questions  were  submitted  to  the  jury  : 
— 1.  Would  the  defect  in  the  axle  which  was 
the  cause  of  the  accident  have  been  discovered 
or  discoverable  upon  any  fit  and  careful  exami- 
nation of  it  to  which  it  might  have  been  sub- 
jected ?  2.  Was  it  the  duty  of  the  railway  com- 
pany to  examine  this  axle  by  scraping  off  the 
dirt  and  minutely  looking  at  it,  so  minutely 
as  to  enable  them  to  see  the  crack,  and  so  to 
prevent  or  remedy  the  mischief  7  3.  If  that  was 
not  their  duty  upon  the  first  view  of  the  truck, 
did  it  become  their  duty  so  to  do  when,  upon 
having  discovered  the  d^ect  (i.  e,  in  the  spring 
and  in  the  sole  of  the  truck),  they  ordered  it  to 
be  repaired,  and  it  remained  four  or  five  days 
upon  their  premises  for  the  purpose  ?  The  jury 
answered  the  first  question  in  the  affirmative  and 
the  second  in  the  negative;  and  to  the  third 
question  they  answer^,  *'It  was  their  duty  to 


require  from  the  waggon  company  some  distinct 
assurance  that  it  had  been  thoroughly  examined 
and  repaired."  The  judge  thought  the  last 
answer  immaterial,  and  directed  a  verdict  for 
the  company,  reserving  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him  for  an  agreed 
sum,  if  upon  the  facts  and  findings  of  the  juiy 
the  court  should  be  of  opinion  that  the  company 
had  been  guilty  of  negligence  ;  and  this  ruling 
was  upheld  by  the  Court  of  Appeal,  as  such  a 
duty  was  not  incumbent  on  the  company.    lb. 

In  an  action  against  a  railway  company  for  an 
injury  alleged  to  have  been  caused  by  negligence, 
the  negligence  being  the  use  of  engines  or  machi- 
nery with  a  flaw  or  a  defect  which  ought  to  have 
been  obseiTed,  the  question  is  not  whether,  ac- 
cording to  evidience  of  a  scientific  and  speculative 
nature,  it  might  possibly  have  been  detected,  but 
whether  practically  and  by  the  use  of  ordinary 
and  reasonable  care  it  ought  to  have  been  ob- 
served. Stokes  V.  Eastern  Comities  Railway 
Comj}anyf  2  F.  &  F.  691.  And  compare  the 
following  case. 

Defect  in  Carriage — Warranty  of  Fitness.] — 
The  plaintiff  hired  from  the  defendant,  a  job- 
master, for  a  specified  journey,  a  carriage,  a  pair 
of  horses,  and  a  driver.  During  the  journey  a 
bolt  in  the  underpart  of  the  carriage  broke,  the 
splinter-bar  became  displaced,  the  horses  started 
off,  the  carriage  was  upset,  and  the  plaintiff 
injured.  In  an  action  against  the  defendant  for 
negligence,  the  jury  were  directed  that,  if  in 
their  opinion  the  defendant  took  all  reasonable 
care  to  provide  a  fit  and  proper  carriage,  their 
verdict  ought  to  be  for  him.  The  jury  found  a 
verdict  for  the  defendant,  and  in  particular  that 
the  carriage  was  reasonably  fit  for  the  purpose 
for  which  it  was  hired,  and  that  the  defect  in  the 
bolt  could  not  have  been  discovered  by  the 
defendant  by  ordinary  care  and  attention  : — 
Held,  that  the  direction  was  wrong,  for  that  it 
was  the  duty  of  the  defendant  to  supply  a  car- 
riage as  fit  for  the  purpose  for  which  it  was 
hircd  as  care  and  skill  could  render  it,  and  the 
evidence  was  not  such  as  to  shew  that  the  break- 
age of  the  bolt  was,  in  the  proper  sense  of  the 
word,  an  accident  not  preventible  by  any  care 
or  skill,  or  to  warrant  the  finding  of  the  jury 
that  the  carriage  was  reasonably  fit  for  the  pur- 
pose for  which  it  was  hired.  Hymun  v.  Nye,  6 
Q.  B.  D.  685 ;  44  L.  T.  919  ;  46  J.  P.  554.  '  Bee 
Jones  V.  Page,  15  L.  T.  619  ;  Warner  v.  Banks, 
17  L.  T.  147. 

c.  Management  of  Carrlaflres. 

Injury  to  Hand  by  Shutting  Door.] — The 
plaintiff  was  a  passenger  by  railway,  and  at  one 
station,  though  all  the  seats  in  the  carriage  in 
which  he  was  were  filled,  three  more  persons  got 
in  and  stood  up.  There  was  no  evidence  that 
the  servants  of  the  company  were  aware  of  this, 
but  the  plaintiff  remonstrated  with  the  persons 
who  had  so  got  in.  At  the  next  station,  the  door 
of  the  carriage  was  opened  by  persons  who  tried 
to  get  in,  and  the  plaintiff  rose  and  held  up  his 
hand  to  prevent  them.  After  the  train  had 
started,  a  porter  pushed  away  the  persons  who 
were  trying  to  get  in  and  slammed  the  door, 
which  caught  and  injured  the  hand  of  the  plain- 
tiff, who  had  been  thrown  forward  by  the  motion 
of  the  train  : — Held,  that  there  was  no  evidence 
from  which  the  jury  might  infer  negligence  on 
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tlio  ]iart  of  the  comiany  so  as  to  entitle  the 
l>l;iiiiiiff  to  recover  damages.  Metropolitan 
liiiihru'i  ( \n}i pa n ij  v.  Javhxon,  3  App.  ('as.  193; 
47  L.  .1.',  (\  I*.  'MY.K  :  37  L.  T.  (;79  ;  2«  W.  11.  175. 
lli'VtiNinjT  the  jmltrment  of  the  ('oiirt  of  Appeal. 
2  ('.  1'.  l».  125  ;  4(;  L.  J..  (\  P.  37«  ;  'M\  L.  T. 
4.s:.  :  'ITi  W.  W.  r,r>l— ('.  a.  :  and  the  judgment 
of  tlie  Common  Pleas,  10  L.  R.,  C.  P.  49  ;  44  L. 
J.,  C.  P.  83  :  31  L.  T.  475  ;  23  \V.  R.  78. 


Eyidenoe  of  H egligenee — Duty  of  Judge 


and  Jury.] — In  an  action  for  nejxligence  it  is  for 
tlie  judj;e  to  say  whether  any  facts  have  been 
junvi'd  from  which  a  case  cf  nejrli^ence  may 
iva.s(»iia])ly  l>e  inferred,  and  then  it  is  for  the  jury 
to  say  wlief  lierfrom  those  facts  neglijrence  ought 
to  1)0  inferred ;  and  Ji  rid  yen  v.  yorth  Lofiditn 
Jtiiihraij  Company  (7  L.  R.,  H.  L.  213)  does  not 
lay  down  any  new  rule  as  to  what  is  evidence  for 
tlie  iurv.     lb. 

The  plaintiff  was  a  paFscngcr  by  railway, 
lx>oking  at  one  of  the  mctn)politan  stations, 
jjccnmpanied  by  his  son.  On  the  arrival  of  the 
trjiin  at  the  })latfonn,  the  son  entered  the  car- 
riji'ji-  fii-st,  followed  by  the  father.  After  the 
plaint ilf  had  completely  entered  the  carriage^ 
but  before  he  had  taken  his  seat,  or  passed  the 
paSbcnLTor  sitting  next  the  door,  a  servant  of  the 
company  .shut  the  door  without  warning.  The 
father's  thumb  was  in  the  hinge,  and  received 
injuriei«.  to  recover  damages  for  which  the  action 
was  brought.  The  jury  found  for  the  plaintiff 
with  20/.  damages  : — Held,  that  there  was  no 
evidence  of  negligence  to  go  to  the  jury.  Mad- 
do  j'y.  Lon/Ion,  Chatham,  and  Dover  llailtcay 
Company,  38  L.  T.  458. 


Negligence  of  Paseenger.]— A  passenger 


in  getting  into  a  carriage  put  his  hand  on  the 
hintre  side  of  the  door,  which  was  standing  open, 
and  before  he  had  got  quite  in,  the  guard  of  the 
tmin  came,  and,  without  any  warning,  slammed 
tlie  door  u\nm  his  hand,  and  so  jammed  it  be- 
tween the  door  and  door-iK)8t.  There  was  no 
handle  to  get  into  the  carriage  by,  or  at  least 
none  whieh  could  l)e  seen,  it  being  after  dark, 
and  no  light  suttic'cntly  near.  In  an  action 
against  the  railway  company  for  the  negligence 
of  the  guard  in  so  shutting  the  door  : — Held,  that 
there  was  not  such  clear  evidence  of  contributory 
negligence  on  the  part  of  the  passenger  that  the 
judge  ought  to  have  withdrawn  the  case  from 
the  jury.  Fordham  v.  Limdmt,  lirighttm,  and 
Snith  Coa*t  Ihtihray  Compafiy,  3  L.  R.,  C.  P. 
3118  ;  37  L.  J.,  C.  P.  176. 

But  where  a  passenger,  after  getting  into  a 
carriage  of  a  train,  left  his  hand  for  about  half  a 
minute  on  the  door-jamb  ;  the  guard,  after  cry- 
ing r)ut  to  the  passengers  to  take  their  places, 
shut  the  doors  of  the  carriages  of  the  train,  and 
not  seeing  the  passenger's  hand,  injured  his 
thumb  in  shutting  the  door  : — Held,  that  there 
was  no  evidence  of  negligence  by  the  railway 
company,  and  that  there  was  evidence  of  negli- 
gence by  the  pas*<enger.  liichardton  v.  MetrO' 
jfolitan  Railway  Company^  37  L.  J.,  C  P.  300. 

Door  opening.] — A  passenger  by  railway,  with- 
<iut  necessity  for  so  doing,  leant  against  the  car- 
I'iage  door,  which  flew  open  ;  he  fell  out  and  was 
injured: — Held,  that  there  w;is  evidence  of  the 
liability  <if  tlie  company  to  go  to  the  jury.  Oee 
v.  Mefj'opolitan  Hallway  Company^  8  L.  R.,  Q.  B. 


161  ;  42  L.  J.,  Q.  B.  105  :  28  L.  T.  282 ;  21  W.R. 
584— Ex.  Ch. 

Semble,  when  there  is  more  than  a  scintilla  kA 
evidence  of  contributory  negligence  the  c«)urt 
will  not  go  into  the  question  of  degTee,  that 
being  for  the  jury.  Jh.  Affirming  25  L.  T.  822. 
A  Railway  company  ought  to  take  reasonable 
care  to  see  that  the  handles  of  the  carriage  doors 
arc  fastened,  and  if  they  neglect  to  do  8<j.  they 
are  guilty  of  negligence.  But  if  a  pasi^engcr 
leans  too  licavily  upon  a  door  and  meets  with  an 
accident  h\  its  opening,  he  will  be  guilty  of  con- 
tributory negligence.  Warhvrt(m  v.  Midland 
Hail  way  Company,  21  L.  T.  835. 

The  fact  of  the  door  of  a  railway  carriage 
being  imperfectly  fastened,  is  evi<lence  of  negli- 
gence.' on  the  part  of  the  company,  even  wh«  u 
the  train  was  not  in  a  state  of  motiou  at  the 
time  when  the  accident  hapiKjned.  Hichurd^  v. 
Great  KaMern  Hail  way  Company,  28  L.  T.  711. 
A  woman,  on  arriving  at  a  station  at  which  it 
was  her  intention  to  alight,  left  her  seat  for  the 
purpose  of  taking  up  her  child,  which  was  silting 
on  the  scat  opposite  to  her.  In  turning  round 
to  sit  down  again  and  w*ait  till  the  i)orter  should 
open  the  door,  she  *'  touched  "  the  door  which 
flew  open,  and  she  fell  out  and  injured  herself : 
— Held,  that  these  facts  were  evideuce  of  negli- 
gence on  the  part  of  the  railway  com  jwny,  proper 
for  the  consifleration  of  the  jury.     lb. 

A  passenger  having  taken  a  ticket  by  a  train 
which  stopj)ed  at  short  intervals,  not  exceeding 
five  minutes  each  between  each  statiou,  aiid 
having  entered  a  carriage,  sat  by  the  door,  which 
flew  open  and  was  shut  by  him  between  the 
point  of  departure  and  each  of  the  first  three 
stations  at  which  the  train  stopped.  At  the 
third  station  he  called  for  a  jwrter.  but  the  train 
startcil  too  quickly  for  one  to  come.  The  pas- 
scngor  held  the  door,  but  getting  tireil  let  it  go, 
and  it  again  flew  open.  He  then  pulleil  it  to 
with  one  hand  and  put  his  other  arm  out  to 
fasten  the  lock,  which  was  on  the  outside,  and 
put  some  of  his  weight  on  the  door  in  doing  m>. 
The  door  opened  and  he  fell  out.  It  would  have 
taken  only  two  or  three  minutes  to  arrive  at  the 
next  station,  and  only  about  five  minutes  moni 
to  finish  his  journey  : — Held,  that  there  was  no 
evidence  of  liability  on  the  part  of  the  conijiany. 
Adam*  v.  Laneafhire  and  Yorkshire  Uailiray 
Company,  4  L.  R..  C.  P.  739  ;  38  L.  J.,  C.  P.  277  ; 
20  L.  T.  850;  17  W.  R.  884. 

Falling  of  Window.]— The  mere  fall  of  a  rail- 
way carriage  window  from  the  ledge  upon  which 
it  rests,  while  closed,  into  the  receptacle  it  occu- 
pies when  lowered,  is  not  evidence  of  negligence 
which  will  support  an  action  against  the  com- 
pany for  personal  injury  caused  to  a  pas!«euger 
in  the  carriage  by  the  sudden  descent  of  the 
window.  Murray  v.  Metropolitan  District  iu/i7- 
way  Comj)any,  27  L.  T.  762. 


d.  Uanagrement  of  Trains, 
i.  Over»hooting  Platform^  etc. 

luTitation  to  Alight  before  Stopping — ^What  ii.  ] 
— A  female  waa  a  passenger  by  railway  from 
Manchester  to  Huddersfield,  which  was  due  at 
the  latter  place  at  7.55  p.m.  Upon  the  arrival  at 
the  station,  several  jwrters,  whoweti'  servant*  of 
the  company,  ran  up  to  the  train  before  it  stopped 
and  unlocked  and  threw  open  the  doors  of  the 
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carriages  and  callovl  out,  "  All  out  for  Huddei-s- 
ficld."  She  supposing  thjit  the  train  had  come 
to  a  stand,  began  to  get  out,  and  hiid  place. I  her 
foot  on  the  first  step  for  that  purpose,  when  the 
break,  which  had  been  applied  to  stop  the  train, 
WAS  suddenly  taken  off,  which  caused  an  increase 
of  speed;  whereby  she  fell  on  the  platform  of 
the  station  and  broke  her  leg  : — Held,  that  these 
facts  constituted  actionable  negligence  on  the 
part  of  the  railway  company.  London  and 
Sort h-Wrxtern  Rail tvay  Company  v.  IlrllauvU, 
2()L.  T.  557. 

The  caiTiage  of  a  train  in  which  the  plaintiff 
travelled  overshot  the  platform  of  the  station  at 
which  it  stopped.  The  name  of  the  station  was 
called  out.  The  train  was  not  backed.  The 
l)laintiff  descended  from  the  carriage  in  a  dark 
place,  and  alighting  on  rough  ground,  sprained 
his  foot.  He  had  not  bocn  requested  to  alight 
there  : — Held,  that  the  company  was  not  liable. 
I^lanl  V.  Midland  B^tihcay  Comj}ani/.2l  L.  T.83G. 

A  long  train  was  stopped  at  a  platform  so  that 
part  of  it  was  alongside  the  [)arapet  of  a  bridge  ; 
in  the  dark  W.,  after  the  train  had  stopped,  and 
the  servants  had  Ciilled  out  the  name  of  the 
station,  stepped  upon  the  parapet,  believing  it 
was  the  platform,  and  fell  over: — Held,  in  an 
action  to  recover  damages  for  the  injuries  he  sus- 
tained by  his  fall,  that  the  judge  was  right  in 
leaving  the  jury  to  determine  whether  the  cir- 
cumstances amounted  to  an  invitation  to  the 
passenger  t^  alight ;  and  that  there  was  evidence 
of  negligence  on  the  part  of  the  company  to 
justify  the  venlict  which  the  jury  had  found 
for  W.  Whittukrr  v.  Mancheiiter^  Sliejfu'ld  and 
Lincolnshire  liuilway  Company^  22  L.  T.  545. 

A  train  arrived  at  a  terminus,  and  wivs  stopped 
fifteen  or  twenty  feet  short  of  the  fixed  buffers 
placed  at  the  extreme  limit  to  w^hich  it  might 
have  gone.  The  platform  of  the  station,  at  the 
end  which  would  be  first  reached  by  an  arriving 
train,  instead  of  having  its  edge  parallel  with 
the  line  of  rails  used  by  the  arriving  trains,  was 
Ix; veiled  off  into  a  curve  so  as  io  allow  space  for  a 
siding  which  there  joined  that  line  of  rails.  A 
passenger  sat  in  the  last  compartment  of  the  last 
carriage,  which  was  drawn  up  opposite  the  curved 
part  of  the  platform,  so  that  a  space  of  eighteen 
inches  or  two  feet  was  left  between  the  carriage 
and  the  platform.  A  guard  opened  the  door  but 
said  nothing.  It  was  a  dark  evening,  and  the 
station  was  dimly  lighted.  The  passenger  stepped 
out,  exjxicting  to  alight  on  the  platform,  and  fell 
between  the  carriage  and  the  platform,  thereby 
sustaining  injuries,  in  respect  of  which  he 
brought  his  action  against  the  company  : — Held, 
that  there  was  evidence  of  negligence  on  the 
part  of  the  coqjpany,  inasmuch  as  there  was  a 
clear  invitation  to  the  passenger  to  alight,  and 
no  warning  given,  although  in  consequence  of 
the  insufficiency  of  light  the  danger  was  not 
apparent.  Praeyer  v.  Bristol  and  Exeter  RaiU 
way  Company,  24  L.  T.  105 — Ex.  Ch. 

A  traveller  by  train  arrived  at  the  railway 
station  for  which  he  was  bound  at  night.  The 
part  of  the  platform  at  that  station  at  which 
passengers  could  alight  was  of  sufficient  length 
for  the  whole  train  to  have  been  drawn  up  along- 
side of  it,  but.  in  addition  to  that  part,  the  plat- 
form extended  some  distance  gradually  receding 
from  the  rails.  When  the  train  drew  up  the 
Ixxly  of  it  was  alongside  the  platform ;  but 
the  last  carnage,  in  which  the  passenger  rode. 
wa6  opposite  the  receding  part  of  the  platform 


and  about  four  feet  from  it.  The  night  was  very 
dark,  and  the  place  w^here  the  last  carriage 
stopped  was  not  lighted,  though  the  rest  of  the 
station  was  well  lighted  \\ath  gas.  There  was  no 
express  invitation  given  to  the  passengers  by 
the  company's  servants  to  alight,  but  the  train 
had  been  brought  to  a  final  standstill  an  I  did 
not  move  on  again  until  it  started  on  its  onwanl 
journey.  No  warning  was  given  t  o  the  passenger 
that  the  carriage  was  not  close  to  rlie  platform, 
or  that  care  would  be  necessary  in  alighting. 
The  passenger  opened  the  carriage  dojr,  and 
stepping  out,  fell  into  the  spac«  between  the 
carriage  and  the  platform,  and  sustained  injuries 
for  which  she  brought  an  action  against  the  com- 
])any  : — Held,  that  there  was  evidence  of  negli- 
gence on  the  part  of  the  servants  of  the  company 
to  go  to  the  jury.  Cockle  v.  L'Uidon  and  South- 
Ea*tcrn  Railway  Companf/,  7  L.  R.,  C.  P.  321  ; 
41  L.  J.,  C.  P.  140  ;  27  L.  T.  320 ;  20  W.  li.  754 
—Ex.  Ch. 

Bringing  a  railway  carriage  to  a  standstill  at 
a  place  at  which  it  is  unsafe  for  a  passenger  to 
alight  under  circumstances  which  warrant  the 
passenger  in  believing  that  it  is  intended  he  shall 
get  out,  and  that  he  may  do  so  with  safety,  with- 
out any  warning  of  his  danger,  amounts  to 
negligence  on  the  part  of  the  company,  for 
which,  in  the  absence  of  contributory  negligence 
on  the  part  of  the  passenger,  an  action  may  be 
maintained.     lb. 

An  invitation  to  railway  passcngere  to  alight 
on  the  stopping  of  a  train  without  any  warning 
of  danger  to  a  passenger  who  is  so  circumstanced 
as  not  to  be  able  to  alight  without  danger,  such 
danger  not  being  visible  or  apparent,  amounts  to 
negligence  on  the  part  of  the  railway  company  ; 
and  the  bringing  up  a  train  to  a  final  standstill 
for  the  purpose  of  the  passengers  alighting 
amounts  to  an  invitation  to  alight,  at  all  events, 
after  such  a  time  has  elapsed  that  the  passenger 
may  reasonably  infer  that  it  is  intended  he  should 
get  out  if  he  proposes  to  alight  at  the  particular 
station.     lb. 

A  person  who  had  for  many  yeara  been  a 
frequent  traveller  on  a  railway,  on  arriving,  on 
a  winter  evening,  at  the  station  at  which  he  was 
to  alight,  heard  the  name  of  the  station  called 
out  two  or  three  times  by  one  of  the  railway 
porters.  The  part  of  the  train  in  which  he  was 
was  drawn  up  at  a  place  about  thirtj^-five  feet 
from  the  end  of  the  platform.  There  were  no 
lights  there,  and  he,  in  stepping  out.  fell  upon 
his  head  and  was  injured.  In  an  action  against 
the  railway  company  for  negligence,  the  jury 
having  found  a  verdict  in  his  favour  : — Held, 
that  there  was  evidence  of  negligence  on  the 
part  of  the  company  to  go  to  the  jury.  Oill  v. 
Great  Eastern  Railivay  Company,  26  L.  T.  945 
—Ex.  Ch. 

A  train  in  which  a  woman  was  travelling, 
having  arrived  at  the  end  of  the  journey,  was 
drawn  up  so  as  to  leave  some  of  the  carriages, 
including  that  in  which  she  was  travelling, 
beyond  the  platform.  She  waited  some  time, 
and  looked  out  for  assistance,  and  was  seen  by 
the  station-master,  who  was  then  helping  pas- 
sengers out  of  the  other  carriages,  and  gave  her 
no  caution  ;  whereupon  she  alighted,  and,  doing 
so,  received  injuries  ; — Held,  that  there  was  evi- 
dence of  negligence  which  ought  to  be  submitted 
to  the  j  ury.  T/vompMon  v.  Relfaxt,  Holy  wood,  and 
Batigor  Railway  Company,  5  Ir.  K.,  C.  L.  517. 

When  that  part  of  a  railway  train,  including 
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the  carriage  in  which  a  passenger  rode,  overshot 
the  platform  in  dayliirht,  and  a  i)ortcr  called  out 
several  times  the  name  of  the  station,  and  let  out 
some  of  the  passengei>*.  who  were  departing  from 
the  station,  and  a  reasonable  time  for  backing 
the  train  had  elapsed,  and  there  was,  apparently, 
no  intention  to  back  it.  and  there  was  at  hand 
no  servant  of  the  comi)any  whom  the  passenger 
could  request  to  have  the*  ti-.iin  backed,  and  he, 
though  cautiously  attempting  to  alight,  fell  and 
was  injured  in  the  attempt  :— Hehl,  that  there 
was  evidence  of  negligence  on  the  part  of  the 
company.  Sirholh  v.  Great  Southrrn  and 
U'cHcrn  Company,  7  Ir.  R.,  C.  L.  40 ;  21  W.  R. 
387. 

In  an  action  against  a  railway  company,  for 
negligently  causing  the  death  of  one  of  their 
passengers,  it  apiHjared  that  deceased,  who  was 
short-sighted,    was  in   the  habit  of  travelling 
daily  from   Highbury  station  to  Broad   Street 
station,  and  back.    One  evening  after  dark  he 
arrived  at  the  Highbury  station  in  one  of  the 
company's  trains.    The  train  was  stopped  when 
part  of  it  was  brought  up  to  the  platform  and 
part  of  it  was  in  a  tunnel,  through  which  the 
station  is  appmached  from  the  Broad    Street 
station.     Part  of  the  platform  runs  a  short  dis- 
tance into  the  tunnel,  and  from  the  end  of  the 
platform  a  slope  leads  down  to  the  level  of  the 
line.      On  the  night  in  question  there  was  a 
quantity  of  hard  rubbish  from  one  to  two  feet 
high  lying  along  beyond  the  slope.     The  car- 
riage in  which  he  was  riding  was  pulled  up 
opposite  this  rubbish,  at  the  distance  of  tM^entv- 
seven  feet  from  the  mouth  of  the  tunnel.    After 
the  train  had  stopped,  a  passenger  in  the  next 
carriage  gave  evidence  that  he  heard  the  com- 
pany's servant  call  out  "Highbury;"  that  he 
got  out ;  that  he  then  heard  called  out,  "  Keep 
your  seats ; "  that  he  then  heard  a  groan,  and 
going  to  the  sound,  found  the  deceased,  lying 
partly  on  the  rubbish,  and  partly  with  his  legs 
on  the  rails  between  the  wheels,  and  having  sus- 
tained such  internal  injuries  in  attempting  to 
alight  from  the  carriage  that  he  died  soon  after- 
wanls.    The  wheels  of  the  carriage  had  not  gone 
over  the  deceased,  the  train  must  therefore  have 
been  at  a  standstill  long  enough  for  the  passenger 
who  gave  evidence  to  alight,  and  then  to  proceed 
in  the  darkness,  and  to  find  the  deceased  in  the 
situation  described.    The  tunnel  was  dark,  being 
filled  with  steam,  but  there  was  a  lamp  at  the 
end  of  the  tunnel.    The  judge  having  on  this 
evidence  directed  a  nonsuit :— Held,  that,  with- 
out laying  do^ii  any  rule  as  to  the  effect  in  all 
cases  of  the  company's  servant  calling  out  the 
name  of  the  station,  the  evidence  of  the  calling 
out  the  name  in  this  case,  coupled  with  the 
stopping  of  the  train,  and  the  interval  of  time 
which  elapsed  before  it  was  again  moved  on,  was 
evidence  which  ought  to  have  gone  to  the  jury, 
as  it  was,  in  the  absence  of  rebutting  evidence 
on  the  part  of  the  company,  sufficient  to  autho- 
rize their  finding  a  verdict  for  the  plaintiff. 
Bridges  v.  North  Londim  Railway  Company^  7 
L.  R.,  H.  L.  213  ;  43  L.  J.,  Q.  B.  151  ;  30  L.  T. 
844  ;  23  W.  R.  62.    Reversing 6  L.  R.,  Q.  B.  377  ; 
40  L.  J.,  Q.  B.  188  ;  24  L.  T.  835  ;  19  W.  R.  824. 

The  mere  stopping  of  a  train  and  calling  out 
the  name  of  a  station,  is  no  evidence  of  an  in- 
vitation to  alight.  Leicis  v.  London,  Chatham 
and  Dover  llailtcay  Company,  9  L.  R.,  Q.  B.  66; 
43  L.  J.,  Q.  B.  8;  29  L.  T.  397;  22  W.  R.  153. 

The  plaintiff  was  a  passenger  from  St.  Maiy's 


Cray  to  Bromley.  While  the  train,  was  passing 
through  Bromley  Station,  the  company's  servantti 
callecl  out  the  name  of  the  station,  and  shortly 
afterwards  the  train  stopped.  The  carnage  in 
which  he  travelled  stopped  a  little  way  beyond 
the  platform,  and  several  carriages  and  the 
engine,  which  were  in  front  of  that  carriage. 
st<4)ped  at  some  distance  from  the  platform. 
The  plaintiff,  who  was  well  acquainted  with  the 
station,  in  alighting  from  the  carriage,  was 
thrown  down  and  injured  in  consequence  of  the 
:  train  being  backed  into  the  station  for  the  pur- 
pose of  bringing  the  carriages  alongside  the 
platform.  A  very  short  interval  elapsed  between 
the  time  that  the  train  stopped  and  the  time  it 
was  backed  into  the  station  : — Held,  that  there 
was  no  evidence  of  negligence  on  the  part  of  the 
company  to  render  them  liable  to  an  action,   lb. 

Oil  the  approach  of  a  train  to  a  station,  a 
porter  called  out  the  name  of  the  station,  and 
.  the  train  was  brought  to  a  standstill.     Hearimr 
I  carriage-doors  opening  and  shutting,  and  seeing 
I  a  person  alight  from  the  next  carriage,  a  seaf<>n- 
\  ticket  holder,  accustomed  to  stop  there,  stepped 
out  of  a  carriage  ;  but  the  carriage  in  which  he 
was  having  overshot  the  platform,  he  fell  on  to 
the  embankment  and  was  hurt.    It  was  night, 
and  there  was  no  light  near  the  spot,  and  no 
caution  was  given,  nor  anything  done  to  intimate 
that  the  stoppage  was  a  temporary  one  only,  or 
that  the  driver  intended  to   back  the  train  : — 
Held,  that  there  was  evidence  from  which  a  jury 
might  reasonably  find  n^ligence  on  the  part  vi 
the  company's  servants,  and  no  evidence  of  con- 
tributory negligence  on  the  part  of  the  passenger. 
]VeUei'  V.  London,  Brighton  and    South  Coast 
Railway  Company,  9  L.  R.,  C.  P.  126;  43  L.  J., 
C.  P.  137;  29  L.  T.  888;  22  W.  R.  302. 

A  railway  train  consisting  of  six  carriages 
drew  up  at  a  small  station  with  the  last  carriage 
beyond  the  platform.  The  platform  was  adapted 
for  five  carriages  only,  but  on  market  days  the 
train  usually  consisted  of  six  carriages ;  the 
plaintiff,  who  frequently  travelled  by  the  train, 
was  in  the  last  carriage.  The  train  was  drawn 
up  as  far  as  possible,  the  engine  being  against  a 
dead  end,  and  the  porters  called  out,  '•All  change 
here.''  The  plaintiff's  son  got  out  and  took  her 
parcels  across  to  a  train  waiting  on  the  other 
side  of  the  platform.  The  plaintiff  knew  thft 
carriage  was  not  at  the  platform  ;  she,  however 
did  not  call  for  assistance,  but  proceeded  to  get 
out  as  quickly  as  she  could.  She  pat  one  foot 
on  the  iron  step,  and  as  she  was  about  to  put 
the  other  on  the  wooden  step,  the  first  slipped, 
and  she  fell : — Held,  that  the  above  circumstances 
did  not  constitute  any  evidence  of  negligence 
for  the  jury.  Owen  v.  Great  WeMem  Railway 
Company,  46  L.  J.,  Q.  B.  486;  36  L.  T.  850. 

Seasonable  Means  for  Alighting.] — When  a 

passenger  by  a  railway  is  invited  to  alight  at  a 
spot  where  there  is  no  platform,  so  that  the 
usual  means  of  descent  are  absent,  the  duty  of 
the  railway  company  not  to  expose  the  passenger 
to  undue  danger  requires  them  to  provide  some 
reasonably  fit  and  safe  substitute ;  and,  in  the 
case  of  a  female  passenger,  a  jury  maj  reascmbly 
find  that  the  company  fails  in  this  daty  where 
the  only  means  of  alighting  provided  are  the 
usual  iron  step  and  footboard,  with  no  attendants 
to  assist  the  passenger  in  alighting.  Rohson  v. 
Xorth  Eatt em  Railway  Campany,  10  L.  R.,  Q.  B. 
271 ;  44  L.  J.,  Q.  B.  112 ;  32  L.  T.  651;  23  W.  R, 
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791.  Affirmed,  2  Q.  B.  D.  85 ;  46  L.  J.,  Q.  B.  50  ; 
35  L.  T.  535;  26  W.  R.  418— C.  A. 

A  female  was  a  passenger  by  railway  to  a  very 
small  station  ;  on  the  arrival  of  the  train  at  the 
station,  the  engine  and  part  of  the  carriage  in 
which  she  was  riding,  were  driven  past  the  end 
of  the  platform,  which  is  short,  and  came  to  a 
standstill ;  the  door  of  the  compartment  in 
which  she  was  being  beyond  the  end  of  the 
platform.  Upon  the  train  stopping  she  rose 
and  opened  the  door,  and  stepped  on  to  the  iron 
step  :  she  looked  out  and  saw  the  station-master, 
who  was  the  only  attendant  kept  there,  taking 
luggage  out  of  or  putting  luggage  into  a  van. 
She  did  not  see  the  guard  or  any  other  railway 
servant,  and  she  stood  on  the  step  looking  for 
somebody  to  help  until  she  became  afraid  of  the 
train  moving  away  ;  and,  no  one  then  coming, 
she  tried  to  alight  by  getting  on  to  the  footboard; 
she  had  her  back  to  the  carriage,  and  she  had 
hold  of  the  door  with  her  right  hand,  and  got 
one  foot  on  to  the  footboard,  and  whilst  en- 
deavouring to  get  the  other  foot  on  to  the  foot- 
board she  lost  her  hold  of  the  carriage-door,  and 
slipped,  and  fell,  and  was  injured.  She  had  a 
small  bag  on  her  left  arm,  and  an  umbrella  and 
two  small  articles  in  her  left  hand,  but  nothing 
in  her  right  hand.  The  judge  having  nonsuited 
the  plaintiff  with  leave  to  move  to  enter  a  ver- 
dict for  the  plaintiff: — Held,  first,  that  there 
was  evidence  from  which  a  jury  might  have 
properly  found  that  she  was  invited  or  had 
reasonable  ground  for  supposing  she  was  invited 
to  alight  by  the  company^s  servants ;  and  that 
the  company  had  failed  in  their  duty  towards 
the  plaintiff,  and  had  not  provided  a  reasonable 
substitute  for  a  platform.    lb. 

Held,  secondly,  that  the  jury  might  not  im- 
properly have  found  that  the  expectation  of 
being  carried  beyond  the  station  was  reasonably 
entertained  by  her,  and  that  the  inconvenience 
would  have  been  such  as  not  to  render  it  impru- 
dent on  her  part  to  expose  herself  to  the  danger 
incurred  in  alighting ;  and  that  the  company 
was  therefore  liable  for  the  injury  resulting  from 
the  plaintiff's  act,  which  had  been  caused  by 
their  negligent  breach  of  duty.  And  that  the 
nonsuit  was  therefore  wrong,  and  the  verdict 
ought  to  be  entered  for  the  plaintiff.    lb. 

A  railway  train  drew  up  at  a  station  with  two 
of  the  carriages  beyond  the  platform.  The  ser- 
vants of  the  company  called  out  to  the  passen- 
gers to  keep  their  seats,  but  were  not  heard  by 
the  plaintiff  and  other  passengers  in  one  of  these 
carriages.  After  waiting  some  little  time,  and 
the  train  not  having  put  back,  the  plaintiff  got 
out,  and  in  so  doing  fell  and  was  injured ;  for 
which  injury  she  brought  an  action  against  the 
company  : — Held,  that  there  was  evidence  of 
negligence  on  the  part  of  the  railway  company 
to  go  to  the  jury.  Rose  v.  North  Eastern  Mail- 
way  Company,  2  Ex.  D.  248  ;  46  L.  J.,  Ex.  374  ; 
35  L.  T.  693  ;  26  W.  R.  206— C.  A.  Reversing 
the  judgment  of  the  Exchequer  Division,  34 
L.  T.  761. 

An  excursion  train,  in  which  husband  and 
wife  were  passengers  to  Rhyl,  arrived  at  the 
Rhyl  station,  and  the  train  being  too  long  for 
the  platform,  the  carriage  in  wMch  they  were 
over^ot  it.  It  was  then  daylight.  The  pas- 
sengers were  not  warned  to  keep  their  seats,  nor 
was  any  offer  made  to  back  the  train  to  the  plat- 
form ;  nor  was  it  in  fact  so  backed  ;  nor  did  it 
move  untU  it  started  for  Bangor.    After  waiting 


a  short  time  the  husband,  following  the  example 
of  other  passengers,  alighted,  without  any  re- 
quest to  the  railway  servants  to  back  the  train 
or  any  communication  with  them.  The  wife, 
standing  on  the  iron  step  of  the  carriage,  took 
both  his  hands  and  jumped  down,  and  in  doing 
so  strained  her  knee.  There  was  a  foot -board 
between  the  iron  step  and  the  ground  which  she 
did  not  use,  but  there  was  no  evidence  of  any 
carelessness  or  awkwardness  on  her  part  in  the 
manner  of  descent.  In  an  action  brought  for 
the  injury  : — Held,  that  there  was  no  evidence 
of  negligence  in  the  railway  company,  and  that 
the  accident  was  entirely  the  result  of  the  pas- 
senger's own  acts.  ShuT  v.  Great  Western 
Railway  Company,  4  L,  R.,  Ex.  117;  38  L.  J., 
Ex.  67  ;  20  L.  T.  114  ;  17  W.  R.  417— Ex.  Ch. 

On  the  arrival  of  a  train  at  a  railwav  ter- 
mmus,  there  not  being  room  for  all  the  carriages 
to  be  drawn  up  to  the  platform,  some  of  the  pas- 
sengers were  required  to  alight  upon  the  line 
beyond  it,  the  depth  from  the  carriage  to  the 
ground  about  three  feet.  In  so  alighting,  a  lady, 
instead  of  availing  herself  of  the  two  steps,  with 
the  assistance  of  a  gentleman  jumped  fi*om  the 
first  step  to  the  ground,  and  sustained  a  spinal 
injury  from  the  concussion.  The  jury  having 
found  that  the  company  was  guilty  of  negligence 
in  not  providing  reasonable  means  of  alighting, 
and  that  the  lady  had  not  by  any  misconduct  on 
her  part  contributed  to  the  injury,  and  having 
awaitled  her  500/.,  the  court  held  that  there  was 
evidence  to  warrant  their  finding,  and  declined 
to  interfere  with  the  amount  of  damages.  Foy 
V.  London,  Brighton,  and  South  Coast  Railway 
Company,  18  C.  B.,  N.  S.  226  ;  11  L.  T.  606 ;  13 
W.  R.  293. 

See  also  Cockle  v.  London  and  South  Eastern 
Railway  Company,  ante,  col.  1970. 

ii.  In  other  Cases. 

Collision  with  Permanent  BoflidrB.] — A  pas- 
senger train  proceeding  from  one  station  to 
another  three  hundred  yards  distant,  at  which 
permanent  buffers  were  erected,  jolted,  and  so 
injured  the  plaintiff.  The  train  stopped  after 
the  jolt  and  near  the  buffers  : — Held,  that  there 
was  evidence  of  negligence.  Burke  v.  Man- 
Chester,  Slieffield  and  Lincolnshire  Railway 
Company,  22  L.  T.  442  ;  18  W.  R.  694. 

Collision  while  Loading  Track.] — ^A  first  count 
alleged  that  the  plaintiff  was  engaged  in  loading 
a  truck  with  stones,  and  was  standing  in  the 
truck  for  that  purpose,  and  a  railway  company 
by  their  servants  so  negligently  backed,  shunted, 
and  managed  certain  trucks  under  the  care  and 
management  of  the  company  by  their  servants, 
that  they  were  by  the  negligence  and  careless- 
ness, breach  of  duty,  and  improper  conduct  of 
the  company  in  that  behalf,  driven  with  great 
force  ana  violence  against  the  truck  in  which  the 
plaintiff  was  standing,  and  he  was  thereby  ^^th 
force  and  violence  cast  out  of  the  truck  in  which 
he  was  standing,  and  was  greatly  hurt,  A  second 
count  repeated  the  allegations  in  the  first  count, 
with  the  addition  that  the  plaintiff  was  "law- 
fully engaged  in  loading  tne  truck:" — Held, 
that  the  first  count  could  not  be  supported  ;  but 
that  on  the  second  count,  although  it  would 
probably  have  been  set  aside  as  embarrassing, 
yet,  inasmuch  as  it  contained  all^ations  showing 
some  duty  of  care  on  the  part  of  the  company 
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towni-cls  the  plaintiff,  to  which  he  was  entitled 
by  being  "  lawfully '"  there,  and  a  breach  of  that 
duty  by  an  act  of  active  negligence  of  the  com- 
pany, the  plaintiff  was  entitled  to  judgment. 
Bnlmati  v.  Furncs^  Itaihcay  Company,  32  L.  T. 
430. 

CommTinieatioxi  between  PaBiengeri  and 
Guard.] — A  railway  train  is  or  is  not  within 
the  operation  of  the  Railways  Regulation  Act, 
18()8,  s.  22  (which  required  railway  companies  to 
provide  communication  betwetn  passengers  and 
guard  when  a  train  runs  twenty  miles  without 
sto{)ping),  according  to  the  actual  instructions 
as  to  stopping  given  to  the  company's  servants 
in  charge  of  the  train.  And,  therefore,  where 
the  i)rimary  cause  of  an  accident  to  a  train  not 
provided  with  such  means  of  communication 
was  the  breaking  of  a  wheel-tire  (without  any 
negligence  on  the  i)art  of  the  company  or  their 
.servants),  and  several  minutes  elapsed  between 
the  fii-st  shock  felt  by  the  passengers  and  the 
actual  disaster  resulting  in  the  mischief  com- 
plained of,  it  was  projicrly  left  to  the  jury  to 
say,  first,  what  was  the  effect  of  the  a)mpany's 
time  tables,  taken  together  with  the  special  in- 
structions given  to  their  servants,  with  regard  to 
the  train  in  question  ;  and,  secondly,  whether 
the  a))sence  of  the  statutory  precaution  was 
conducive  to  the  accident  *  w  hich  occurred. 
JUamhrH  \.  Lancashire  and  Ym'kifhirc  I/ail  way 
ronijtdJij/,  8  L.  R.,  Ex.  283 ;  42  L.  J.,  Ex.  182— 
Ex.  Ch. 


e.  Condition  of  Premises  of  Bailway 

Company, 

Condition  of  Station— Prima  facie  Evidence  of 
Negligence.]— The  plaintiff  went  to  the  station 
of  a  railway  company,  intending  to  travel  by 
their  line  to  C.  A  train  had  started  previously, 
and  upon  inquiring  of  a  porter  when  the  next 
train  for  C.  would  start,  the  plaintiff  was  directed 
1o  go  to  a  time  bill  which  was  hanging  outside 
the  door  of  the  booking  office  and  under  a  cover- 
ing or  a  portico.  While  standing  looking  at  the 
time  bill,  he  received  an  injury  from  a  plank  and 
a  roll  of  zinc  which  fell  through  the  covering, 
and  upon  looking  up  he  saw  the  legs  of  a  man 
protruding  through  the  covering  :— Held,  that, 
there  being  nothing  to  show  that  the  railway 
company  knew  that  the  covering  was  insecure, 
or  that  the  man  who  was  upon  it  was  employed 
by  them,  there  was  no  evidence  of  negligence  to 
go  to  the  jury,  and  that  the  plaintiff  must  be  non- 
suited. WH/are  v.  London  and  Brighton  Rail' 
way  Company,  4  L.  R.,  Q.  B.  693  ;  38  L.  J., 
Q.  B.  241  ;  20  L.  T.  743  ;  17  W.  R.  1065. 

Obstruction  on  Platform.] — A  party  being  at  a 
railway  station  in  the  daylight,  with  a  crowd  of 
persons,  awaiting  the  arrival  of  a  train,  caught 
his  foot  against  the  edge  of  a  weighing-machine, 
the  base  of  which  was  raised  a  few  inches  above 
the  level  of  the  platform,  and  falling,  broke  his 
knee-cap.  The  machine  was  of  a  description  in 
use  at  railway  stations,  and  was  in  its  usual 
place,  adjoining  the  end  of  a  counter  on  which 
passengers'  luggage  was  placed  on  the  arrival  of 
trains,  and  w^as  used  for  weighing  luggage  : — 
Held,  that  there  was  no  evidence  of  negligence. 
Cornmany.  Eastern  Count ies  Railway  Company^ 
4  H.  &  N.  781  ;  29  L.  J.,  Ex.  94  ;  4  Jur.,  N.  S. 
657. 


A  passenger  being  in  the  waiting-room  at  a 
railway  station  at  night,  and  being  told  by  a  por- 
ter that  her  train  had  just  draw^n  up  at  the  sta- 
tion, left  the  room  with  a  great  numljcr  of  other 
passengers,  and  as  she  went  in  the  direction  of 
the  train,  which  had  drawn  up  jiast  the  door, 
she  caught  her  foot  against  tlie  edge  of  a  weigh- 
ing-machine (the  base  of  which  was  raised  a  few 
inches  above  the  level  of  the  platform),  fell,  and 
injured  hei-self.  The  weighing-machine  was  of 
the  ordinary  description  for  weighing  luggage, 
and  stood  with  its  back  to  the  ticket  office  \iin- 
dow,  through  which  a  light  was  thrown  on  the 
top  of  it.  The  machine  was  placed  between  two 
lamps,  ten  yards  apart,  which  were  suspended 
from  the  roof  of  the  platform  : — Held,  that  there 
was  no  evidence  of  negligence  to  go  to  the  jury. 
Blachman  v.  London,  Brighton  and  South  CoumI 
Railway  Company^  17  W.  R.  769. 


Ice.] — A  person,  while  waiting  for  a  train. 


was  walking  by  daylight  up  and  down  the  plat- 
form of  one  of  the  stations  ;  a  strij)  of  ice  nujrly 
an  inch  thick  extended  half  way  across  the  plat- 
form, and  he,  slipping  on  the  ice.  fell,  and  sus- 
tained injuries,  in  respect  of  which  he  sued  for 
damages.  The  presence  of  the  ice  was  unex- 
plained : — Held,  that  there  was  evidence  of 
negligence  on  the  part  of  the  company.  Shrp- 
pcrd  v.  Midland  Railtcay  Comimny^  25  L.  T. 
879  ;  20  W.  R.  705. 


Dangerous  Place  adjacent  to.] — On  the 


platform  of  a  railway  station  there  were  two 
doors,  in  close  proximity  to  each  other,  the  one 
for  necessary  purposes,  had  painted  over  it  the 
words  "for  gentlemen,"  the  other  had  over  it  the 
wonls  "  lamp  room."  The  plaintiff  having  occa- 
sion to  go  to  the  urinal,  inquired  of  a  stranger 
where  he  should  find  it,  and  having  receiyed  a 
direction,  by  mistake  opened  the  door  of  the  lamp 
room,  and  fell  down  stall's,  and  was  injured  : — 
Held,  that,  in  the  absence  of  evidence  that  the 
place  was  more  than  ordinarily  dangerous,  the 
judge  was  justified  in  nonsuiting  the  plaintiff,  on 
the  ground  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  company.  Toanwy  v. 
London,  Brighton  and  South  Coast  Railway 
Company,  3  C.  B.,  N.  S.  146  ;  27  L.  J.,  C.  P.  39. 

Condition  of  Staircase.] — A  railway  company 
had  a  staircase  at  one  of  their  stations  for  the 
use  of  passengers  ;  it  led  from  the  arrival  plat- 
form to  the  street,  was  about  six  feet  wide,  had 
walls  on  each  side,  and  had  wooden  steps  nosc<l 
with  brass,  which  had  become  smooth  from  use,  A 
passenger,  who  together  with  large  numbers  of 
others  had  used  these  stairs  without  accident  for 
months,  slipped  and  hurt  himself,  and  in  an 
action  for  negligence  against  the  company,  be 
relied  on  the  evidence  of  a  builder,  who  said  that 
he  thought  brass  dangerous,  that  lead  would  be 
proper  and  less  slippery,  and  that  there  should  be 
a  hand-rail  : — Held,  thit  there  was  no  evidence 
of  negligence.  CraftcT  v.  Metropolitan  Railtcay 
Company,  1  L.  R.,  C.  P.  300 ;  35  L.  J.,  C.  P. 
132  ;  12  Jur.,  N.  S.  272  ;  14  W.  R.  334  ;  1  H.  - 
&  R.  164. 

In  an  action  against  a  railway  company 
for  an  injury  by  a  passenger  sustained  through 
falling  down  some  stairs  at  their  station, 
it  is  not  enough  to  shew  that  the  stairs  were  of 
improper  condition  or  construction  unless  the 
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fall  was  caused  thereby.    DarU  v.  Londim  and 
Brighton  RaUway  Company^  2  F.  &  F.  588. 

Opinion  as  to  DangerouB  Place — ETidenee.] — 

A  railway  company  had  a  platform  extending 
from  their  station  to  their  steam-boat  pier  on  a 
river,  4  ft.  3  in.  ia  width.  On  one  side  the  plat- 
form was  protected  by  railings,  but  on  the  side 
next  the  railway,  which  ran  parallel  with  it  for 
some  distance,  there  'Was  a  guard  of  wood  9  in. 
high.  In  an  action  against  the  company  for  the 
injury  of  a  passenger,  two  witnesses  stat<jd  they 
considered  it  a  dangerous  platform  : — Held,  that 
this  wtks  merely  an  expression  of  opinion,  and  that 
there  was  no  evidence  of  negligence.  lUgg  v. 
MajichenttT,  Sheffield  and  LincolnMhire  Hail  Kay 
Company,  12  Jur.,  N.  S.  525  ;  14  W.  R.  834. 

Obstmotion  on  Bridge — Liceneee.] — A  rail- 
way porter  was  standing,  in  broad  daylight, 
up<.)n  a  plank  thrown  across  from  parapet  to 
parapet  of  a  footbridge  connecting  the  two 
platforms  of  a  station,  cleaning  a  lamp,  when 
the  plaintiff  accompanying  her  daughter  to  a 
train,  in  crossing  the  bridge,  struck  her  head 
against  the  plank  and  was  injured  : — Held,  that 
tiie  plaintiff  was  not  a  mere  licensee  ;  but  that 
there  was  no  evidence  of  negligence  on  the  part 
of  the  railway  company.  Wat  kins  v.  Great 
Weatern  Itailway  Company,  46  L.  J.,  C.  P.  817  ; 
37  L.  T.  193  ;  25  VV.  R,  905. 

The  question  whether  there  was,  or  was  not, 
negligence  on  the  part  of  the  company  should 
have  been  left  to  the  jury.    lb. 

Condition  of  Bridge.] — A  railway  company,  for 
the  more  convenient  access  for  passengers  between 
the  two  platforms  of  a  station,  erected  across  the 
line  a  wooden  bridge,  which  the  jury  found  to  be 
dangerous  : — Held,  that  the  company  was  liable 
for  the  death  of  a  passenger  through  the  faulty 
construction  of  this  bridge,  although  there  was  a 
safer  one  about  100  yards  farther  round,  which  the 
deceased  might  have  used.  Long  mo  re  v.  Great 
Western  Jlailway  Company,  19  C.  B.,  N.  S. 
183. 

Iignry  by  Portmantean  fiilling.] — The  stations 
of  the  Bristol  and  Exeter  Railway  Company  and 
another  railway  company  adjoined  and  were 
open  to  each  other,  and  the  passengers  by  either 
railway  had  long  been  permitted  to  reach  it  by 
passing  through  the  station  of  the  other  com- 
pany. A  party,  while  so  passing  across  the 
platform  of  the  Bristol  and  Exeter  station  to 
get  to  the  other,  was  injured  by  a  portmanteau, 
which  fell  from  a  truck,  owing  to  the  negligence 
of  a  porter  of  the  company : — Held,  without 
deciding  what  would  have  been  the  case  if  the 
accident  had  happened  through  the  condition  of 
the  Bristol  and  Exeter  Company's  premises, 
that  they  were  liable,  as  the  injury  was  caused 
by  the  misfeasance  of  one  of  their  servants  in  the 
course  of  his  employment,  and  there  was  no 
presumption  that  the  injured  party  had  agreed 
to  undei*go  greater  risks  than  if  he  had  been  one 
of  their  passengers.  Tehhntt  v.  BrUtol  and 
Meeter  Railway  Company,  6  L.  R.,  Q.  B.  73  ; 
40  L.  J.,  Q.  B.  78  ;  23  L.  T.  772. 

Crowd  on  Platform.] — The  plaintiff  was  one 
of  a  crowd  of  passengers  assembled  at  a  railway 
station.  The  crowd,  caused  by  special  excursion 
traffic,  of  which  the  company  had  previous  notice, 


had  been  allowel  to  enter  the  station  and  to 
disperse  over  the  platform  at  will.  No  pre- 
cautions were  taken  to  regulate  its  movements. 
On  the  approach  of  a  train  the  plaintiff  was, 
through  the  pressure  caused  by  the  swaying  of 
the  crowd,  thrust  off  the  platform  and  hurt.  An 
action  for  negligence  being  brought  against  the 
company  in  respect  of  the  injury  thus  occasioned, 
she  was  nonsuited  on  the  ground  that  the  facts 
were  no  evidence  of  negligence  : — Held,  that  the 
nonsuit  must  be  set  aside,  as  the  precautions  to 
be  taken  by  the  company,  the  character  of  the 
crowd,  .and  all  the  other  circumstances,  were 
questions  for  the  jury.  Hogan  v.  South  Eastern 
RaUway  Company,  28  L.  T.  271. 

See  also  Jaek*on   v.   Metropolitan  Railway 
Company,  in  C.  A.  and  C.  P.,  supra,  col.  19(>7. 

In  an  action  under  Lord  Campbell's  Act,  to 
recover  damages  for  death  through  the  alleged 
negligence  of  a  railway  company,  it  appeared 
that  on  the  occasion  of  the  accident  the  deceased 
had  taken  a  ticket  for  a  special  train  at  a  cheap 
rate  for  harvest-men.  There  being  no  room  in 
the  special  train,  the  deceased  remained  on  the 
platform  until  the  arrival  of  the  next  onlinary 
train,  together  with  a  crowd  composed  of  harvest- 
men,  who  had  also  taken  tickets  for  the  special 
train,  and  of  other  persons,  a  large  number  of 
whom  had  entered  the  station  without  permis- 
sion. The  company  had  an  extra  number  of 
I>orters  at  the  station,  but  in  consequence  of 
great  disonlerliness  of  the  persons  so  assem]>led 
on  the  platform,  and  by  a  sudden  and  violent 
rush  of  the  crowd,  the  deceased  was  pushed  on 
the  line,  and  was  killed  by  the  engine  of  the 
ordinary  train  as  it  approached.  At  the  trial 
the  jury  found  that  the  deceased  was  not  entitled 
to  proceed  by  the  ordinary  train ;  that  the  ac- 
cident was  caused  by  the  rush  of  the  crow^l ; 
that  the  company  had  not  taken  due  precautions 
to  prevent  injuri&s  from  the  crowding  on  the 
platform  ;  and  that,  by  using  due  precautions, 
they  might  have  prevented  the  rush  of  tlie 
crowd  : — Held,  that  even  assuming  the  decease<l 
to  have  been  lawfully  on  the  platform,  the  com- 
pany were  not  liable  for  the  accident.  Cannon 
V.  Midland  Great  Western  Railway  Company, 
6  L.  R.,  Ir.  199— C.  A. 


Number  of  Porters  neceBBary.] — ^A  rail- 


way company  is  not  bound  to  provide  at  a 
station  (even  when  an  unusually  large  number 
of  passengers  by  a  special  train  is  exi>ectcd)  a 
staff  of  servants  sufficient  not  merely  for  the 
guidance  and  assistance  of  passengers  and  the 
preservation  of  order  amongst  them,  but  adequate 
to  control  the  violence  of  an  assemblage  of 
persons  entering  the  station  without  permission, 
and  overcrowding  the  platform.     Ih. 


f.  Condition  of  Line. 

Prima  facie  Evidence  of  Improper  Constmc- 
tion.] — Where  an  injury  is  alleged  to  have  arisen 
from  the  improper  construction  of  a  railway,  the 
fact  of  its  havhig  given  way  will  amf)unt  to 
prima  facie  evidence  of  its  insufficiency ;  and 
this  evidence  may  become  conclusive  from  the 
absence  of  any  proof  on  the  part  of  the  company 
to  rebut  it.  Great  Western  Railway  Company 
of  Canada  v.  Faweett,  1  Moore,  P.  C.  C,  N.  S. 
101  ;  9  Jur.,  N.  S.  339  ;  8  L.  T.  31 ;  11  W.  R. 
444. 
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A  railway  company,  in  the  fonnation  of  its 
line,  is  bound  to  construct  its  works  in  such  a 
manner  as  to  Ixi  capable  of  resisting  all  violence 
of  weather  which,  in  the  climate  through  which 
the  line  runs,  might  be  expecte<l,  though  perhaps 
rarely,  to  occur.     lb. 

In  an  action  against  a  railway  company 
to  recover  com))ensation  for  injuries  result- 
ing to  a  passenger  from  an  accident  caused 
by  the  giving  way  of  a  portion  of  the  railway,  it 
was  pmved,  that  the  company  had  always  em- 
ployed skilful  engineers  in  the  construction  of 
its  works,  and  that  the  giving  way  of  the  rail- 
way was  caused  by  a  storm  of  unusual  violence. 
The  judge,  in  directing  the  jury,  never  explained 
to  them  the  effect  of  such  evidence  upon-  the 
question  of  negligence  : — Held,  that  the  jury 
ought  to  have  had  their  minds  distinctly  and 
pointedly  directed  to  this  question.    lb. 

In  an  action  against  a  railway  company  for 
compensation  for  injury  received  by  a  party  by 
the  breaking  down  of  a  bridge  over  ^^'hich  he 
was  passing  in  a  passenger  train  : — Held,  that  it 
was  a  proper  question  for  the  jury,  whether  the 
company  engaged  the  services  of  a  competent 
engineer,  who  had  adopted  the  best  method,  and 
liad  used  the  l^st  materials,  and  that  if  the  com- 
pany had  done  so,  they  would  not  be  liable  ;  but 
that  the  mere  fact  of  their  having  engaged  the 
services  of  such  a  person,  would  not  relieve  them 
from  the  omsequences  of  an  accident  arising 
from  a  deficiency  in  the  work.  Grate  v.  Chester 
and  JLdyhead  Railicay  Company,  2  Ex.  251  ;  5 
Rail.  Cas.  649. 


Knowledge  by  Ck>]iipany  of  Defective  Con. 


dition.] — In  an  action  by  a  passenger  against  a 
railway  company  for  an  injury  sustained  while 
travelling  on  their  line,  the  declaration  com- 
plained that  the  company  kept  and  maintained 
their  line  in  an  insecure  state,  the  evidence 
being,  that  the  embankment  ran  through  a 
country  subject  to  floods,  and  had,  five  years 
before,  been  constructed  of  sandy  soil,  with  insuflB- 
cient  culverts  to  carry  off  water  ;  that  an  extra- 
ordinary fall  of  rain  had  caused  a  flood,  which 
had  washed  away  the  soil,  or  a  part  of  the  em- 
bankment, leaving  the  sleepers  unsupported,  so 
that  the  earth  gave  way,  and  the  train,  an  ex- 
press train,  passing  over  it  at  night,  at  the 
ordinary  express  rate,  went  off  the  line.  There 
being  no  evidence  that  the  water  was  seen  on 
the  line,  or  that  there  had  been  anything  to  in- 
dicate danger,  and  no  engineer  or  skilled  witness 
having  been  called  to  prove  that  the  nature  of 
the  soil  of  the  embankment  was  such  that  water 
would  wash  it  away  in  ordinary  floods  : — Held, 
that  although  the  evidence  as  to  the  construc- 
tion and  condition  of  the  line  at  the  time  of  the 
accident,  and  of  the  rate  of  speed  at  which  the 
trains  had  been  going,  had  been  properly  ad- 
mitted, as  these  were  circumstances  which  might 
have  shewn  negligence  if  it  had  been  proved 
that  the  line  was  known,  or  ought  to  have  been 
known,  to  be  in  an  insecure  state,  yet  that  as 
there  was  nothing  to  shew  that  it  was  so  knowTi, 
there  was  no  evidence  of  negligence,  or  so  little, 
that  the  verdict  was  against  the  weight  of  evi- 
dence. Withers  v.  Korth  Kfmt  Railway  Com- 
j)a?ty,  27  L.  J.,  Ex.  417  ;  S.  C,  at  Nisi  Prius, 
nom.  Witliers  v.  Great  Northern  Railxioay 
Company,!  F.  &  F.  165;  S.  P.,  Wybom  y. 
Great  Korthem  Railway  Company,  1  F.  &  F, 
162. 


Fall  of  Girder.] — ^A  party,  while  tra- 
velling on  a  railway,  was  injured  bj'  the  fall  of  a 
girder  through  the  negligence  of  the  workmen 
employed  by  a  contractor  (unconnected  with  the 
railway  company),  whilst  placing  it  across  the 
retaining  waJls  of  the  railway.  It  was  proved 
that  the  work  in  question  was  ejctremely  dan- 
gerous, though  none  of  the  witnesses  had  ever 
known  of  a  girder  falling  ;  that  it  was  the  prac- 
tice, when  such  work  was  being  done  over  rail- 
ways, for  the  company  to  place  a  man  to  signal 
to  the  work-people  the  approach  of  a  train,  and 
that  this  precaution  was  not  ad(^ted  on  the 
occasion  in  question,  but  there  was  no  evidence 
that  the  company's  servants  knew  that  the 
girder  was  in  the  course  of  being  moved  at  the 
time  the  train  was  passing,  or  of  the  means  nsed 
by  the  contractor  for  moving  it : — Held,  that  as 
a  fact  the  company  was  not  guilty  of  ni^lig^ence, 
although  the  evidence  of  negligence  was  soch 
that  it  could  not  have  been  withdrawn  from  the 
jury.  Daniel  v.  Afetrttpolitan  RniJtcay  Cum^ 
pany.  3  L.  R.,  C.  P.  591  ;  37  L.  J.,  C.  P.  280— 
Ex.  Ch.  Affirmed,  6  L.  R.,  H.  L.  45  ;  40  L.  J^ 
C.  P.  121  ;  24  L.  T.  815  ;  20  W.  R.  37— H.  L. 

The  Corporation  of  London  was  authorized  to 
execute  certain  works  over  the  line  of  the  Metro- 
politan Railway  Company.  These  works  con- 
sisted partly  in  placing  heavy  iron  girders  upon 
the  w^ls  running  along  the  line  of  railway,  and 
were  therefore  works  in  the  execution  of  which 
danger  was  involved,  but  which  were  often  exe- 
cuted elsewhere  without  mischief.  The  railway 
company  had  no  control  over  these  worics,  which 
were  executed  by  contractors  engaged  by  the  cor- 
poration. Several  girders  had  been  safely  pnt  in 
their  places  by  manual  labour,  but  on  this  ocoi- 
sion,  the  contractors  brought  into  use  for  one  of 
the  girders  a  monkey  steam-engine  which  moved 
the  girder  with  a  jerk,  and  so  caosed  it  to  over- 
balance and  fall.  It  fell  on  a  passing  train,  and 
injured  the  plaintiff  : — Held,  that  this  was  not  a 
mischief  the  occurrence  of  which  the  railwav 
company  was  bound  to  anticipate,  and  against 
which  it  was  bound  to  take  precautions,  and  con- 
sequently that  the  railway  company  was  not 
liable.    lb, 

Condition  of  Switch.] — The  defendanU' 

line  ended  at  a  station  which  belonged  to  another 
company  ;  but  for  the  use  of  it  and  for  the  use 
of  a  switch  (which  was  self-acting)  for  entering 
the  station  the  defendants  paid  a  rent,  A 
servant  of  the  defendants' company  was  employed 
to  look  after  some  neighbouring  gates,  and  also 
to  see  that  the  switch  acted  correctly.  He 
omitted  to  do  so  on  the  occasion  of  the  approach 
of  the  train  in  which  the  plaintiffs  husband  was 
riding.  The  switch  did  not  act  and  the  defen- 
dants' train  ran  into  the  trucks  of  another  com- 
pany and  the  passenger  was  killed.  In  an  action 
by  the  widow  a  verdict  was  given  for  the  plain- 
tiff : — Held,  that  there  was  evidence  of  negligence 
to  affect  the  railway  company,  and  the  verdict 
was  upheld.  BirJtett  v.  WhUehaten  Junction 
Railway  Company,  4  H.  &  N.  730  ;  28  L.  J.,  Ex. 
348. 

Train  Colliding  with  Cattle.] — ^A  passenger  by 
railway  sustained  injuries  by  the  collision  of  a 
train  with  cattle  which  were  trespassing  from 
adjoining  lands,  and  had  come  on  the  line  at  a 
private  level  crossing  through  a  gate  open  at  the 
time  of  the  accident.    Two  other  priyate  cross- 
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iiigs  and  a  public  crossing  were  within  300  yards  ; 
and  the  train,  when  approaching,  could  not  be 
seen  at  a  distance  of  more  than  twenty  perches 
from  the  place  where  the  accident  occurred. 
Evidenqe  was  given  that  the  gate  had  been  left 
unlocked  on  previous  occasions,  and  that  the  post 
to  which  it  should  be  locked  was  loose  at  the 
time  of  the  accident : — Held  (per  Pigot,  C.  B., 
and  Deasy,  B.),  that  there  was  evidence  of  negli- 
gence on  the  part  of  the  railway  company  ;  but 
(per  Fitzgerald,  B.),  that,  in  the  absence  of  any 
evidence  that  the  gate  was  open  in  consequence 
of  the  looseness  of  the  post,  or  of  the  post  having 
been  loose  previously  to  the  accident,  tne  plaintiff 
was  properly  nonsuited ;  and  (per  Hughes,  B.), 
that,  in  the  absence  of  evidence  as  to  the  nature 
or  degree  of  the  looseness  of  the  post,  or  the 
length  of  time  during  which  it  was  loose,  there 
was  no  evidence  of  negligence  on  the  part  of  the 
railway  company  to  be  left  to  the  jury.  Patchell 
V.  Irish  Korth'  Western  Railway  Company ^  6  Ir. 
R.,  C.  L.  117. 

Coal-ihed— Licensee — TTsual  Practice.] — At  a 
railway  station  it  was  the  practice  to  unload 
coal  waggons  by  shunting  them,  and  tipping 
the  coal  into  cells  ;  it  was  also  the  practice  for 
the  consignees  or  their  servants  to  assist  in 
the  unloading,  and  for  that  purpose  to  go 
along  a  flagged  path  by  the  side  of  the  waggons. 
A  consignee  of  a  coal  waggon  could  not  unloati 
it  in  the  usual  way  on  account  of  all  the  cells 
being  occupied.  With  the  permission  of  the 
station-master,  he  went  to  his  waggon,  which 
was  shunted  in  the  usual  place,  took  some  coal 
from  the  top  of  the  waggon,  and  descended  on 
to  the  flagged  path.  The  flag  he  stepped  on  gave 
way  and  he  fell  into  one  of  the  cells  and  was 
injured  : — Held,  that,  although  not  getting  his 
coal  in  the  usual  mode,  he  was  not  a  mere 
licensee,  but  was  engaged,  with  the  consent  of 
the  company,  in  a  transaction  of  common  in- 
terest to  both  parties,  and  was  therefore  entitled 
to  require  that  the  premises  should  be  in  a  rea- 
sonably secure  condition.  Holmes  v.  North 
Eastern  Railway  Company^  6  L.  R.,  Ex.  123  ;  40 
L.  J.,  Ex.  121  ;  24  L.  1  69— Ex.  Ch. 

Ko  Fence.] — A  man  went  with  a  cart  and 
team,  by  implied  invitation,  to  fetch  lime  from  a 
railway  yard.  While  in  the  yard  he  unharnessed 
a  mare  that  was  leading  lus  team.  A  passing 
train  frightened  the  mare  ;  she  backed  some  con- 
siderable distance,  and,  in  spite  of  his  efforts  to 
hold  her,  fell  over  a  dwarf  wall  of  the  company's, 
and  was  hurt.  An  action  having  been  brought 
in  the  county  court  by  him  against  the  company 
for  not  having  a  sufficient  fence  to  the  yard,  it 
was  proved  at  the  trial  that  he  knew  the  place 
well,  and  had  been  there  often  before.  The 
county  court  judge  found  that  the  fence  was  in- 
sufficient, and  decided  in  his  favour  : — Hold, 
that  there  was  no  proof  of  want  of  reasonable 
care  on  the  part  of  the  company  to  prevent 
damage  from  unusual  danger  to  pei"sons  visiting 
the  premises  with  full  knowledge  of  the  state 
of  the  place,  and  that,  therefore,  he  was  not 
entitled  to  recover.  Manchester^  SIveffudd  and 
Lincolnshire  RMlway  Qtmjmiiy  v.  Woodcock^ 
25  L.  T.  333.     And  compare  tite  following  cases. 

Brick  Falling  firom  Bridge.] — A  pei*son  was 
walking  on  a  highway  under  a  bridge  forming 
part  of  a  line  of  railway,  when  a  brick  fell  from 


its  place  in  the  perpendicular  pier  of  the  bridge, 
and  injured  him.  He  at  the  time  heard  a  noise 
as  of  a  train  passing  above  : — Held,  .that  these 
facts  were  sufficient  evidence  of  negligence  on 
the  part  of  the  railway  company.  Kearney  v. 
London^  Brighton  and  South  Coast  Railtcay 
Company,  6  L.  R..  Q.  B.  759  ;  40  L.  J.,  Q.  B.  286  ; 
24  L.  T.  913 ;  20  W.  R.  24— Ex.  Ch.  Affirming 
5  L.  R,  Q.  B.  411  ;  39  L.  J.,  Q.  B.  200  ;  22  L.  T. 
886  ;  18  W.  R.  1000. 

Footbridge  over  Railway. J — A  railway  com- 
pany, in  lieu  of  and  substitution  for  an  old  public 
footpath  crossing  their  line  on  the  level,  built  a 
footway  bridge  over  the  railway,  and  also  over 
an  adjoining  road  running  parallel  therewith,  at 
a  height  of  about  15  feet  from  the  ground.  This 
bridge  was  fenced  on  both  sides  with  close 
wooden  boarding  6  feet  high,  where  it  crossed 
the  railway,  and  with  open  ornamental  iron 
work  4  feet  high,  with  triangular  apertures  3 
feet  3  inches  high  by  1  foot  6  inches  wide,  where 
it  crossed  the  road.  There  was  no  interval 
between  the  wooden  boarding  and  the  iron  work, 
nor  any  aperture  than  those  above  mentioned,  in 
the  fencing  or  the  bridge.  A  child  four  and  a 
half  years  old,  together  with  another  child  seven 
years  old,  went  upon  the  bridge  to  cross  over, 
when  he,  instead  of  walking  straight  foi*ward  in 
the  ordinary  way,  placed  his  back  against  the 
wooden  boaniing,  and  slid  or  edged  himself  along 
against  it  until  he  came  to  the  iron  work,  when 
he  fell  backwards,  through  one  of  the  above- 
mentioned  triangular  apertures,  on  to  the  road, 
and  was  injured,  in  an  action  to  recover 
damages,  the  county  court  judge  lulled  that  there 
was  evidence  of  negligence  in  the  company,  and 
asked  the  jury  whether  they  thought  the  bridge 
was  reasonably  safe  for  all  her  Majesty's  subjects, 
and  whether  the  child  materially  contributed  to 
the  accident : — Held,  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  company,  and 
that  the  plaintiff  ought  to  have  been  nonsuited. 
The  only  duty  upon  the  company  was  to  keep 
the  bridge,  which  they  had  substituted  for  the 
old  public  footpath,  in  a  state  ordinarily  safe 
for  persons  using  it  for  the  purpose  of  crossing 
over  it  in  the  ordinary  way,  and  that  the 
plaintiff's  user  of  it  in  this  instance  was  not  such 
a  user.  Lay  v.  Midland  Railway  Company, 
30  L.  T.  529.     See  infra. 

A  railway  company,  in  place  of  a  public  foot- 
way crossing  their  line  on  the  level,  built  a  bridge 
over  the  line,  and  also  over  a  roadway  adjoining. 
The  bridge  was  fenced  with  wooden  hoardings 
where  it  crossed  the  rails,  and  with  open  orna- 
mental work  with  triangular  openings  where  it 
crossed  the  road.  A  child  about  four  years  of 
age  went  upon  the  bridge,  in  company  with 
another  child,  for  the  purpose  of  crossing  over, 
and  instead  of  walking  straight  forward,  he 
placed  his  back  against  the  hoardings  and  slid 
along  until  he  came  to  the  ornamental  ironwork, 
when  he  fell  through  backwards  on  to  the  road 
and  was  injured.  In  an  action  to  recover  com- 
pensation, evidence  was  adduced  as  to  the 
dangerous  character  of  the  bridge.  The  jury 
found  that  the  child  was  lawfully  using  the 
bridge  when  the  accident  occurred,  and  that  the 
bridge  was  not  reasonably  safe  for  all  her 
Majesty's  subjects  : — Held,  that  there  was 
evidence  of  negligence,  and  that  it  was  the  duty 
of  the  company  to  keep  the  bridge  in  such  a 
state  as  not  to  be  dangerous  to  any  one  using  it 
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in  a  lawful   mannor,  and  that   there  was   no    ling  by  railway,  whose  train,  from   which  he 
iie-rliiri'ncc  on  the  part  of  the  child  contributory  ,  hatl  alighted  at  a  junction,  was  shunK-d  to  an 


to  the   accident.     Ih., 
/urthi'7'f  Negligence. 


ff.  Oroflsinff  the  Lixie. 


At  the  Station,  no  InTitation — ^Alternative 
Method.] — W.  was  in  the  habit  of  travelling  by 
the  la.st  train  from  K.  to  L.,  which  departs  from 
the  up  platform.  Adjoining  the  down  platform 
at  the  K.  station  was  a  bookiner-oftici'  and  waiting 


34  L.   T.   30.    -l«<;?;f/'6'    unusual  siding,  out  of  sight  from  the  platform, 

on  a  dark  night,  was  killed  while  crossing  the 
main  line  : — Held,  that  although  there  wa:?  no 
accommociatiou  by  a  bridge  for  the  passengers, 
and  no  servant  of  the  company  at  hand  to  direct 
them,  there  was  no  evidence  of  positive  negli> 
gence  on  the  part  of  the  company,  yalhinrr 
V.  (treat  Southern  and  Wextem  of  Ireland 
llailway  Company^  5  Ir.  R.,  C.  L.  213. 


nM>m  ;  but  tliere  was  no  office  or  room  or  any       Evidence    of   Negligence    and    Contributory 
shelter  whatever  on  the  up  ])latform.     In  the  ,  Negligence.] — At  a  railway  station  trains  wen; 


middle  of  the  station  opp<isite  the  l)<>oking-office 
the  ground  lK*tween  the  rails  was  covered  with 
wood  for  the  width  of  several  feet,  over  which 
passengers  used  to  cit)ss  when  there  was  no  train 
standing  in  the  station.  Near  the  south  end  of 
the  station  there  was  also  a  covered  wooden  bridge 
over  the  rails,  the  steps  leading  to  which  opened 
on  to  the  causeway  of  a  highway,  so  that  any 
person  who  wished  to  cross  over  from  one 
platform  to  another  by  the  ]>ridge  would  have  to 
go  from  the  station  to  the  high  road,  ascend  the 
8tej)s,  cross  the  bridge,  descend  again  to  the  high 
road,  and  then  re-enter  the  station.  On  tlie  1st 
May,  1875,  W.  arrived  in  time  for  his  tmin,  and 
went  to  the  waiting-room.  Shortly  before  his 
train  approached  the  up  platform  a  porter  called 
out,  "  AH  the  other  side  for  L."  At  that  time 
there  was  no  train  in  the  station,  so  that  pas- 
sengei-s  could  safely  use  the  midille  crossing.  W., 
however,  hatl  not  then  taken  his  ticket,  and  by 
the  time  he  had  done  so  a  tmin  had  entered  the 
station,  and  was  standing  on  the  down  line, 
the reljy  blocking  up  the  middle  crossing.  W., 
therefore,  being  in  a  hurry  to  catch  his  train, 
did  not  cross  over  the  rails  by  the  bridge,  but 
walked  along  towards  the  end  of  the  platform, 
and  tiien  jumped  on  to  the  rails  for  the  purpose 
of  reaching  the  up  platform.  In  doing  so  he 
sustained  considerable  injuiy,  the  ground 
between  the  rails  at  that  point  having  been 
excavated,  and  the  ballast  removed.  At  the 
trial  several  witnesses  were  called  to  prove  that 
when  the  middle  crossing  was  blocked  they  were 
in  the  habit  of  getting  across  from  one  platform 
to  the  other  as  best  thev  could,  and  did  not 
make  use  of  the  bridge.    The  company's  officials 


in  the  habit  of  crossing  twice  a  day,  the  entrance 
to  the  station  and  the  ticket-office  being  Mtaate<(l 
at  the  down  side  of  the  line.  The  platform  on 
the  other  side  was  not  directly  opposite,  and  was 
reached  by  an  oblique  level  crossing,  which  met 
it  at  a  point  where  it  gradmvlly  sloped  to  the  line. 
The  space  between  the  double  lines  of  rail,  where 
intei-sected  by  the  crossing,  was  about  eighteen 
feet,  and  there  was  a  lamp  midway  in  the  space, 
A  gate,  which  was  usually  left  open,  was  at  the 
end  of  the  down  jilatform.  The  plaintiff,  an 
intending  passenger  by  an  np-train,  sought 
to  cross  the  line  while  a  down-train  was  stand- 
ing at  the  platform ;  he  was  unacquainted  with 
the  station,  and  was  not  warned  against  cross- 
ing. He  passed  through  the  gate  which  was 
open.  While  running  across  he  saw  the  up- 
train,  but  had  not  heani  anj'  whistle,  and.  in 
endeavouring  to  jump  on  the  siding,  he  was 
struck  by  this  train  and  severely  hurt.  If  he- 
had  remained  on  the  spot  at  which  he  first  saw 
the  approaching  train,  he  would  have  escaped 
injury,  as  there  was  sufficient  room  for  him  lu 
have  stopped  safely  in  the  space  between  the 
trains.  The  accident  occurr^  on  a  dark  ami 
misty  evening,  and  there  was  at  the  time  much 
smoke  and  noise  from  the  down-train,  which  was 
standing  in  the  station.  At  the  close  of  the  ease 
some  of  the  jury,  speaking  apparently  from  thiir 
personal  knowledge  of  the  station,  suggested 
that  the  crossing  was  dangerous  from  its  oblique- 
ness, and  that  the  plaintiff  might  have  been 
misled  by  punning  straight  across  to  a  steep  part 
of  the  up-platform,  instead  of  the  place  where 
it  sloped  to  meet  the  crossing.  This  point  was: 
not  i-ef erred  to  in  the  oi)ening  statement,  or 


denied,  however,  that  they  had  ever  sanctioned    in  the   evidence,   nor  much   presse<l  in   reply 


such  a  proceeding  : — Held,  that  as  a  proper  place 
had  been  provided  for  crossing,  of  which  W.  was 
aware,  and  there  was  no  evidence  of  an  invitation 
on  the  part  of  any  servant  of  the  railway  com- 
pany to  cross  where  he  did,  the  comi)any  was  not 
liable  for  the  injuries  which  he  had  sustained. 
Wilhy  v.  Midland  Ra Ihcay  ('ompa7iy,  35  L.  T. 244. 

Crossing  in  Common  Use.] — A  wife  having 


arrived  at  a  station  proceeded  to  cross  the  rails, 
to  a  platform  on  the  opposite  side,  by  a  path 
which  the  railway  company  had  always  allowed 
the  passengers  to  use  for  that  purpose.  While 
in  the  act  of  crossing  she  was  knocked  down  and 
killed  by  a  train,  which  had  been  suddenly,  and 
without  any  warning,  driven  backwards  along 
the  line  of  rails  which  she  was  so  crossing.  In 
an  action  by  her  husband  against  the  company  : 
—  Held,  that  there  was  evidence  of  negligence 
on  the  part  of  the  company.  J I  offers  v.  Hhumnfty 
Jlailway  Compavy,  26  L.  T.  879  ;  21  W.  K.  21. 

Where    no  Cx^ssing.] — A  passenger,    travel- 


The  jury  found  a  verdict  for  the  plaintiff,  but 
stated,  in  the  firet  instance,  tliat  both  partic'^ 
were  to  blame,  and,  in  answer  to  the  leameii 
judge,  it  appeared  that  their  venlict  was  rtrally 
based  on  the  ill  construction  of  the  crc^^ing. 
In  answer  to  specific  questions,  they,  however, 
found  that  there  was  no  contributory  n^ligence 
on  the  part  of  the  plaintiff  (which  had  lieen 
pleaded),  and  that  the  company  had  not  been 
guilty  of  negligence,  either  in  leaving  the  gate 
at  the  down-platform  open,  or  in  not  having 
a  porter  to  warn  persons  against  crossing  at 
a  dangerous  time,  or  in  the  train  not  having 
whistled.  The  judge,  having  directed  the  ver- 
dict to  be  entered  for  the  plaintiff,  with  libi-rty 
for  the  defendants  to  move  to  have  it  changed 
into  a  veixiict  for  them  : — Held,  that  the  verdict 
could  not  be  sustained,  because,  per  Morris. 
C.  J.,  and  Lawson,  J.,  it  was  lx)th  unsatisfactory 
and  against  the  weight  of  evidence  on  the  plti 
of  contributory  negligence.  Wright  v.  Grt^t 
Kvrthei^ti  MaiUray  CojfijMny,  8  L.  R.,  Ir,  237, 
Affirmed  in  G.  A. 
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Held,  farther,  per  Harrison,  J.,  that  there 
was  no  evidence  of  negligence  on  the  part  of  the 
defendants  which  could  be  legitimately  connected 
with  the  accident ;  that  the  injury  to  the  plain- 
tiff was  solely  caused  by  his  own  negligence ; 
and  that  the  yerdict  and  judgment  should, 
therefore,  be  entered  for  the  defendants.  Ih, 
And  see  Darey  v.  London  ^  South'  Western 
Railway,  12  Q.  B.  D.  70  ;  53  L.  J.,  Q.  B.  58. 

Direction  by  Beryant  of  Company.] — A 


railway  passenger  was  set  down  after  dark  on 
the  side  of  the  line  opposite  to  the  station  and 
place  of  egress.  The  train  was  detained  more 
than  ten  minutes  at  this  place,  and  from  its  length 
blocked  up  the  ordinary  crossing  to  the  station, 
which  is  on  the  level.  The  ticket  collector  stood 
near  the  crossing  with  a  light,  telling  the  passen- 
gers, as  they  delivered  their  tickets,  to  pass  on. 
The  passenger  passed  down  the  train  to  cross  be- 
hind it,  and  from  the  want  of  light  stumbled  over 
some  hampers  put  out  of  the  train,  and  was  in- 
jured. The  practice  of  passengers  had  been  to 
cross  behind  the  train,  when  long,  without  inter- 
ference from  the  railway  company : — Held,  that 
these  facts  disclosed  evidence  of  negligence  on  the 
part  of  the  company.  NichoUon  v.  Lancashire 
and  Yorkshire  Railway  Company^  3  H.  &  C. 
534  ;  34  L.  J.,  Ex.  84  ;  12  L.  T.  391. 

Swing  Gate  open.] — ^A  railway  intersected 


a  public  foot  and  carriage  way  upon  the  level 
close  to  a  station  on  the  line.  At  the  place  of 
intersection  spring  carriage  gates  opened  both 
ways,  and  there  was  also  a  swivel  gate  on  each 
side  of  the  line  for  persons  on  foot.  A  return 
ticket  holder,  while  crossing  the  line  at  this 
place  to  reach  the  passenger  station,  was  killed 
by  an  overdue  express.  At  the  time  of  the 
accident  one  of  the  swing  gates  was  partially 
open,  and  there  was  no  gatekeeper  : — Held,  that 
this  circumstance  (which  was  in  contravention 
of  the  provisions  by  statute,  and  by  the  company's 
rules  for  the  protection  of  carriage  traffic  along 
the  road)  constituted  an  invitation  to  the  ticket 
holder  to  cross  the  line,  and  evidence  of  the  com- 
pany's negligence.  Stapley  v.  London^  Brighton 
and  South  Coast  Raihoay  Company^  1  L.  ll.,Ex. 
21  ;  35  L.  J.,  Ex.  7  ;  11  Jur.,  N.  S.  954  ;  13  L.  T. 
406  ;  14  W.  R.  132  ;  4  H.  &  C.  93. 
And  co-mpare  the  followiiig  cases. 

Aocidents  to  Licenfees.]  —  The  defendants' 
railway  crossed  a  level  crossing  which  was  some 
twenty  yards  distant  from  a  foot-bridge.  Both 
the  crossing  and  the  bridge  were  private  cross- 
ings, intended  for  the  use  of  persons  employed 
in  a  neighbouring  manufactory.  About  thirty 
yards  from  the  crossing  was  a  box  where  a  rail- 
way man  was  commonly  stationed,  who  was 
sometimes  shouted  to  by  persons  wishing  to  pass 
the  level  crossing  with  carts,  and  answered  "  All 
right."  The  plaintiff,  a  boy  of  eleven  years  of 
age.  who  was  employed  at  the  manriactory, 
having  occasion  to  go  over  the  line,  was  waiting 
at  the  level  crossing  until  one  train  had  passed, 
but  was  knocked  down  and  severely  injured, 
when  in  the  act  of  crossing,  by  another  train 
which  he  had  not  observed,  and  which  was 
passing  in  the  opposite  direction  immediately 
afterwards.  At  the  trial  there  was  evidence 
that  the  bridge  was- dirty  and  not  lighted  at  the 
time  of  the  accident ;  that  the  train  did  not 
^whistle  ;  that  the  plaintiff  knew  the  bridge, 
having  crossed  it  several  times  ;  and  that  the 
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man  at  the  box  used  to  bring  out  a  dtick  to  stop 
him  from  going  over  the  bridge,  but  that  when 
the  accident  happened  he  was  not  present.  There 
was  no  evidence  to  shew  what  the  man's  special 
duties  were,  or  whether  he  had  any  duties  in 
respect  to  foot  passengers.  Upon  this  evidence 
the  learned  judge  was  asked  to  nonsuit  the 
plaintiff  : — Held,  on  further  consideration,  that 
there  was  evidence  of  negligence  to  go  to  the 
jury,  and  that  the  conduct  of  the  railway  man 
was  a  distinct  breach  of  duty  which  amounted 
to  negligence  and  contribut^i  to  the  accident. 
Clarhe  v.  Midland  Railway  Company,  43  L.  T. 
381. 

S.  attempted  to  cross  the  line  of  railway  ^t 
night  at  a  spot  where  persons  were  in  the  habit 
of  crossing  with  the  acquiescence  of  the  company. 
At  the  time  that  he  attempted  to  cross  there  was 
a  train  standing  still  on  the  up  line  in  such  a 
position  as  to  prevent  a  person  on  the  line  behind 
it  from  seeing  anything  approaching  on  the  down 
line.  6.  came  from  behind  the  train  on  the  up 
line,  and,  on  crossing  on  to  the  down  line,  was 
struck  by  an  express  train  and  killed.  It  was  a 
rule  of  the  company  that  express  trains  should 
whistle  at  that  point,  but  evidence  was  produce<l 
that  the  train  had  not  in  fact  whistled  on  that 
occasion.  This  evidence  was  contradicted  by 
the  servants  of  the  company,  who  also  proved 
that  the  train  carried  lights,  and  might  have 
been  seen  by  S.  before  he  stepped  on  to  the 
down  line : — Held,  that  there  was  evidence  of 
negligence  on  the  part  of  the  company,  and  that 
the  case  was  properly  left  to  the  jury.  Dublin, 
Wichloto  and  Wexford  Railway  (Company  v. 
Slattery,  3  App.  Cas.  1165  ;  39  L.  T.  365  ;  27 
W.  R.  191.  Affirming  10  Ir.  R.,  C.  L.  256— Ex.  Ch. 

,  Notices  not  to  CroBi,  Effect  of.  ]  — ^Whcn  not  ices 
have  been  put  up  by  a  railway  company  for- 
bidding persons  to  cross  the  line  at  a  particular 
})oint,  but  these  notices  have  been  continually 
disregarded  by  the  public,  and  the  company's 
servants  have  not  interfered  to  enforce  their 
observance,  the  company  cannot,  in  the  case  of 
an  injury  occurring  to  any  one  crossing  the  line 
at  that  point,  set  up  the  existence  of  the  notices 

i  by  way  of  answer  to  an  action  for  damages  for 
such  injury.    lb. 

Told  not  to  Cross.] — A  public  footway  crossed 
a  railway  on  a  level.  The  plaintiff  while  cross- 
ing on  the  footway  in  the  evening,  after  dark, 
was  knocked  down  and  injured  by  a  train  on  the 
crossing.  He  stated  at  the  trial,  that  he  did  not 
see  the  train  until  it  was  close  upon  him  ;  that  he 
saw  no  lights  on  the  train  and  heard  no  whistling. 
He  stated  also  that  he  did  not  hear  any  caution 
or  warning  given  to  him  by  any  servant  of  the 
company.  The  driver  and  fireman  of  the  engine 
were  called  on  behalf  of  the  company,  and  stated 
that  there  were  lamps  on  the  engine  and  train, 
which  were  lighted  in  due  course  on  the  night  in 
question,  at  the  commencement  of  the  journey, 
and  which,  if  lighted,  could  be  seen  for  a  con- 
siderable distance  by  anyone  standing  at  the 
crossing.  A  porter  also  stated  that  he  had  seen 
the  plaintiff  at  the  crossing  on  the  night  in  ques- 
tion, and  had  called  to  him  not  to  cross.  The 
judge  ruled  that  there  was  evidence  to  go  to  the 
jury  of  negligence  on  the  part  of  the  company 
which  caused  the  injury  to  the  plaintiff  : — Held, 
that  there  was  no  evidence  of  negligence.  Ellis 
V.  Oreat  Westei'n  Railway  Company^  9  L.  R., 
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C.  p.  651 ;  43  L.  J.,  C.  P.  304  ;  31  L.  T.  874~Ex. 
Ch. 

Company  aeqnietcing  in  XTte.] — There  is  no 
duty  upon  a  railway  company  acquiescing  in 
persons  crossing  a  portion  of  its  line  in  no 
definite  track  to  use  care  for  the  prot<rtion  of 
those  pereons.  JIarrijton  v.  Xorth  -  E<iHern 
Railway  Company,  29  L.  T.  844 ;  22  W.  R.  335. 
See  ca^es  above. 

A  railway  company  drove  trains  over  a  line 
belonging  to  a  dock  company,  and  running 
between  the  dock  and  a  public  promenade.  The 
public  was  allowed  to  cross  the  line  at  all  points, 
ont  there  was  one  regular  crossing  where  they 
more  usually  crossed.  The  plaintiff  crossed  the 
line  at  a  point  some  distance  from  the  regular 
crossing,  and  was  knocked  down  and  injured  by 
a  train  of  the  railway  company  driven  at  four 
miles  an  hour.  There  was  a  short  curve  at  the 
spot,  bat  no  whistle  or  other  warning  was  given  : 
— Held,  no  evidence  of  negligence.    lb. 

State  of  Level  Crotting — Passage  of  Car- 
riages.]— When  a  railway  company  constructs 
ita  line  aci'oss  a  highway  on  a  level  under 
the  sanction  of  an  act  of  parliament,  it  is  the 
duty  of  the  company  to  keep  the  crossing  in  a 
proper  state  for  the  passage  of  carriages  across 
the  rails  ;  and  if  a  carriage  is  damaged  in  conse- 
quence  of  the  rails  being  too  high  above  the 
surface,  of  the  roadway,  the  company  is  liable. 
Oliver  v.  North-Eastern  Ra>ilway  Company^  9 
L.  R.,  Q.  B.  409 ;  43  L.  J.,  Q.  B.  198. 

Gkttes  open.] — ^A  railway  crossed  a  highway  at 
a  level.  There  were  gates  to  stop  carriages, 
horses  and  cattle,  and  a  watch-box  and  a  person 
to  close  the  gates  as  soon  as  such  horses,  &c., 
should  have  passed.  There  were  also  swing-gates 
for  foot  passengers.  A  boy,  aged  fourteen,  came 
to  the  crossing  soon  after  a  cart  had  passed  Over 
the  line  ;  the  gates  were  still  open,  and  he  went 
through  and  got  on  the  line  ;  but,  seeing  an  up 
train  approaching,  he  waited  on  the  down  line 
till  it  had  passed.  While  he  was  thus  waiting, 
a  down  train  approached,  but  the  boy  did  not 
see  it,  though  he  might  have  done  so  if  he  had 
been  on  the  look-out  for  it,  or  if  his  attention 
had  not  been  engrossed  by  the  up  train.  The 
up  train  having  passed,  the  boy  was  just  leaving 
the  down  line  to  cross,  when  the  train  knocked 
him  down  : — Held,  that  there  was  evidence  of 
negligence  ;  for  the  company  being  bound  by 
8  &  9  Vict.  c.  20,  s.  47,  to  have  closed  the  gates 
at  the  time,  the  fact  that  they  were  open  was  an 
invitation  to  the  boy  to  cross,  whereby  he  was  put 
off  his  guard,  and  so,  perhaps  being  embarrassed 
by  the  train  which  he  did  see,  he  was  injured  by 
the  other,  which,  in  consequence  of  that  embar- 
rassment, he  failed  to  see.  North- Eastern  Rail- 
way Company  v.  Wanless,  7  L.  R.,  H.  L.  12  ;  43 
L.  J.,  Q.  B.  185  ;  30  L.  T.  276 ;  22  W.  R.  661. 
Affirming  6  L.  R.,  Q.  B.  481 ;  25  L.  T.  103— 
Ex.  Ch. 

A  railway  crossed  diagonally  on  a  level  by  a 
public  road,  and  also  diagonally  by  a  private 
road,  the  two  roads  converging  and  forming  a 
right  angle.  A  gate  placed  by  the  company  on 
that  side  of  the  railway  on  which  the  roads  met, 
in  pursuance  of  s.  47  of  the  Railways  Clauses 
Act,  served  for  both,  and  w^as  under  the  control 
of  the  company,  who  placed  a  gatekeeper  in 
charge  thereof.    The  private  road  led  to  a  stone- 


yard  on  the  opposite  side  of  the  railway,  abut- 
ting thereon,  and  communicating  therewith  by 
means  of  a  private  gate.  A  carman,  having 
occasion  to  cross  the  line  from  the  stoneyard, 
called  to  the  gatekee])er  to  know  if  the  line  was 
clear,  and  receiving  an  answer  in  the  affirma- 
tive, attempted  to  cross  with  a  lorry  and  two 
horses,  which  were  run  into  by  a  train  : — Held, 
that  it  was  the  duty  of  the  gatekeeper  placed  in 
charge  of  the  gate,  not  merely  to  open  it  when 
required  for  the  passage  of  horses  and  caniago, 
but  there  was  an  implied  duty  on  him  to  exer- 
cise reasonable  caution  and  discretion  in  doing 
so  ;  and  that  the  fact  that  the  private  road  to 
the  stoneyard  was  only  available  by  means  of 
the  gate  serving  the  public  road,  placed  the  car- 
man in  the  same  position  with  respect  to  the 
gatekeeper,  as  if  he  was  using  the  public  road, 
and  that  the  company  was  therefore  liable  for 
the  damage  occasioned  by  his  negligence.  Z.uiU 
V.  London  and  North- Western  Railway  Ctm^ 
pany,  1  L.  R,  Q.  B.  277 ;  35  L.  J..  Q.  B.  105  ; 
12  Jur.,  N.  S.  409  ;  14  L.  T.  225  ;  14  W.  R. 
497. 

Eridenee  of  Kegligence — Kegleet  to  Fenee.] 
— A  line  crossed  a  public  footpath  on  the  level ; 
but  the  railway  company  had  not  erected  any 
gate  or  stile,  as  provided  by  8  &  9  Vict,  c.  20, 
s.  61.  A  child  of  four  years  and  a  half  old, 
having  been  sent  on  an  errand,  was  shortly  after- 
wards found  lying  on  a  level  crossing,  a  foot 
having  been  cut  off  by  a  passing  train  : — Held, 
that  there  was  evidence  that  the  accident  was 
caused  by  the  neglect  of  the  company  to  fence. 
Williams  v.  Great  Western  Rmlway  C&mpany, 
9  L.  R.,  Ex.  167  ;  43  L.  J.,  Ex.  105  :  31  L.  T. 
124  ;  22  W.  R.  531. 

Where  persons  are  in  the  habit  of  crossing  a 
railroad  at  a  particular  place,  though  there  is  no 
right  of  way  there,  it  throws  upon  the  company 
the  responsibility  of  taking  reasonable  precau- 
tions in  their  use  of  such  place.  Barrett  v. 
Midland  Railway  Company,  1  F.  Jl  F.  361. 

Contributory  Kegligence — Deafiiess.] — A  rail- 
way crossed  a  footway  on  the  level,  and  on  each 
side  of  the  railway  the  company  put  a  swing- 
gate  which  closed  of  its  own  accord,  and  on  the 
top  of  the  post  of  each  gate  was  a  ring,  which  a 
pointsman  at  an  adjoining  signal-box  was  able,  by 
working  a  lever  there,  to  raise  or  let  falL  When 
it  so  fell,  it  would  ordinarily  fall  over  the  post 
so  as  to  keep  the  gate  securely  closed ;  and  this 
was  usually  done  when  a  train  was  approaching. 
There  were  several  lines  of  railway  running  oper 
this  crossing,  and  a  foot  passenger  standing  at 
the  gate  could  only  see  about  twenty  yards  up 
or  down  the  lines ;  but  when  he  had  crossed 
to  the  first  line  he  could  see  a  distance  of  300 
yards;  and  when  he  had  reached  the  six-foot 
way,  being  a  space  between  the  two  sets  of 
rails,  he  could  see  as  far  as  500  or  600  yard& 
A  foot  passenger  came  to  the  gate  when  the 
ring  was  up  and  the  gate  capable  of  being 
opened,  but  a  goods  train  was  standing  on  the 
first  line,  in  the  way  of  the  crossing,  and  the 
passenger  waited  until  the  train  had  moved  off. 
He  then  opened  the  gate  and  attempted  to  cross 
the  railway ;  but  after  he  had  reached  the  six- 
foot  way  he  was  run  oyer  and  killed  by  a  train. 
The  pointsman  and  another  person  called  oat  to 
him  before  the  accident  to  warn  him  of  his 
danger,  and  he  might  have  escaped  had  he  heaid 
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them,  bnt  he  was  deaf  : — Held,  that  the  company 
was  not  liable,  as  he  had  contribated  by  his 
negligence  to  the  accident.  Skelton  v.  London 
and  Xorth-  Westtsrn  Railway  Company ^  2  L.  R., 
C.  P.  631  ;  36  L.  J.,  C.  P.  249  ;  16  L.  T.  563  ;  15 
W.  R.  925.  And  see  Stuhley  v.  London  and 
North-  Western  Railway  Company,  infra. 

Opening  Gates— Illegal  Act.]— -A  declaration 
alleged  that  a  railway  crossed  on  a  level  a  turn- 
pike road,  and  gates  were  erected  and  maintained 
by  the  company  across  the  turnpike  road,  and 
were  so  constructed  that  when  open  they  would 
shut  themselves  by  their  own  weight,  and  which 
gates  the  company  kept  constantly  closed,  ex- 
cept when  horses  were  passing ;  that  the  com- 
pany not  regarding  their  duty,  did  not  employ 
or  have  proper  persons  to  open  and  shut  the 
gates,  and    negligently  left  the   gates  wholly 
without  any  person  to  open  and  shut  the  same, 
and  that  during  the  time  while  there  was  no 
person  to  open  and  shut  the  gates  the  plaintiff 
was  travelling  along  the  turnpike  road  with  a 
carriage  and  horse,  and  necessarily  had  occasion 
to  cross  the  railway  through  the  gates,  and  by 
reason  of  the  company's  neglect  of  duty  was 
unable  to  cross  the   railway  without  himself 
necessarily  opening  the  gates  ;  that  he  waited  a 
reasonable  time  for  some  person  to  come  and 
open  the  gates,  and  used  all  reasonable  means  to 
make  known  his  desire  to  pass  through  the  gates; 
but  no  person  came  to  open  the  gates,  and  by 
reason  thereof  he  was  obliged  to  and  did  open 
the  gates  and  pass  through,  and  it  being  night- 
time and  dark,  and  having  passed  through  one 
of  the  gates,  the  gate,  without  any  default  on  his 
part,  by  its  own  weight  flew  back  and  struck  the 
horse,  which  became  unmanageable,  whereby  he 
was  thrown  out  of  the  carriage  and  hurt : — Held, 
that  the  declaration  disclosed  no  cause  of  action, 
for  the  plaintiff  had  no  right  to  open  the  gates 
himself,  and  the  injury  was  caused  by  his  own 
act  in  doing  so.     Wyatt  v.  Great  Western  Rail- 
way Company,  6  B.  &  S.  709 ;   34  L.  J.,  Q.  B. 
204  ;  11  Jur.,  N.  S.  825  ;  12  L.  T.  568  ;  13  W.  R. 
837. 

negligent  Whistling  at  Level  Crossing.]— 
Where  a  railway  crosses  a  highway  on  a  level  at 
a  place  where  there  is  considerable  traffic,  the 
fact  of  the  engine  driver  blowing  off  the  steam 
from  the  mudcocks  at  that  spot,  so  as  to  lighten 
horses  waiting  to  pass  over  the  line,  is  sufficient 
to  warrant  the  conclusion  that  the  company  has 
been  guilty  of  actionable  negligence.  Man- 
chester South  Junction  Railivay  Company  Vi 
Fullarton,  14  C.  B.,  N.  S.  54  ;  11  W.  R.  754. 

Duty  to  post  Watchmen.] — ^There  is  no  general 
daty  on  railway  companies  to  place  watchmen 
at  public  footways  crossing  the  railway  on  a 
level,  but  it  depends  upon  the  circumstances  of 
each  case  whether  the  omission  of  such  a  pre- 
caution amounts  to  negligence  on  the  part  of  the 
company.  Stuhley  v.  London  and  North-  Western 
Railway  Company,  1  L.  R.,  Ex.  13 ;  35  L.  J., 
Ex.  3  ;  11  Jur.,  N.  S.  954  ;  13  L.  T.  376  ;  14 
W.  R.  133  ;  4  H.  &  C.  83. 

A  railway  crossed  on  a  level  a  public  footway, 
and  on  eadi  side  of  the  line  were  swing-gates 
through  which  passengers  entered.  At  one  of 
these  gates  the  view  up  and  down  the  line  was 
obstructed  by  the  piers  of  a  railway  bridge  which 
crossed  it^  but  near  the  line  there  was  a  clear 


view  of  300  yards  in  each  direction.  A  woman 
who  approached  the  line  by  that  gate  waited 
until  a  luggage  train  passed,  and  immediately 
afterwards  proceeded  to  cross  the  line,  when  a 
person  on  the  other  side  twice  called  out  to  her, 
but  being  deaf  she  did  not  hear,  when  an  express 
train  which  the  luggage  train  prevented  her 
from  seeing,  knocked  her  down  and  killed  her. 
Thirty-six  passenger  trains  passed  along  the  line 
daily,  besides  luggage  trains.  No  person  was 
stationed  at  the  crossing  to  warn  passengers  of 
danger,  but  caution-boards  were  placed  there  : — 
Held,  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  company.    lb. 

A  railway  crossed  a  highway  on  a  level.  At 
the  crossing  there  was  a  swing-gate  for  foot  pas- 
sengers. It  was  proved  that  1 00  trai ns  pe  ssed  this 
crossing  daily,  and  that  there  was  no  attendant 
at  the  crossing.  A  person,  in  crossing  the  line 
at  this  point,  was  knocked  down  and  injured  by 
a  train  : — Held,  that  there  was  evidence  of  negli- 
gence on  the  part  of  the  company.*  Rilhee  v. 
London,  Brighton  and  South  Coast  Railway 
Company,  18  C.  B.,  N.  S.  584  ;  34  L.  J.,  C.  P. 
182  ;  11  Jur.,  N.  S.  746  ;  13  L.  T.  146  ;  13  W.  R. 
779. 

C,  while  passing  along  an  occupation  road 
which  crossed  a  railway  on  a  level,  was  knocked 
down  and  injured  by  a  train,  owing,  as  was 
alleged,  to  the  negligence  of  the  railway  com- 
pany. There  were  gates  across  the  road  left 
unfastened,  and  the  company  had  at  one  time 
kept  a  gatekeeper,  but  had  ceased  to  keep  one 
some  time  before  the  accident.  About  three 
years  before  the  accident  the  company  had  ob- 
tained powers  under  an  act  to  make  a  new  road 
and  diacontinne  the  level  occupation  road  ;  the 
powers  of  the  act  were  to  be  exercised  within 
five  years  and  then  to  cease  ;  and  nothing  had 
been  done  as  to  the  road  till  after  the  accident. 
The  jury  negatived  negligence  in  the  driver  of 
the  engine ;  but  found  for  the  plaintiff  on  the 
ground  generally  of  "negligence  as  to  the 
crossing."  The  judge^  in  summing  up,  left  to 
the  jury,  as  evidence  of  negligence  in  the  com- 
pany, the  omission  to  keep  a  gatekeeper,  and 
the  omission  to  exercise  the  powers  of  their  act : 
— Held,  a  misdirection.  Cliff  v.  Midland  Rail- 
way  Company,  6  L.  R.,  Q.  B.  258 ;  22  L.  T.  382  ; 
18  W.  R.  456. 


h.  Xrnpunctnality  and  Non-Stcurting  of 

Trains. 

Ko  Implied  Warranty  of  Ponotnality.]— The 
mere  taking  of  a  ticket  for  a  railway  journey  by 
railway  does  not  amount  to  a  contract  on  the 
part  of  a  railway  company,  or  impose  upon  the 
company  a  duty,  to  have  a  train  ready  to  start 
at  the  time  at  which  the  passenger  is  led  to  ex- 
pect it.  ffurst  V.  Great  Western  Railway  Com^ 
pany,  19  C.  B.,  N.  S.  310  ;  34  L.  J.,  C.  P.  264  ; 
11  Jur.,  N.  S.  730 ;  12  L.  T.  634  ;  13  W.  R. 
950. 

A.  took  a  ticket  at  C.  on  a  railway  for  N.,  viil 
Midland  Railway,  having  been  told  that  by  a 
train  about  to  start  he  could  travel  on  to  N.  by 
that  route  ;  on  arriving  at  G.  the  train  was  late, 
and  the  corresponding  train  from  Q-.  to  N.  had 
started.  A.  was  compelled  to  stay  at  G.  for  the 
night,  and  was  put  to  various  expenses.  In  an 
action  for  these  expenses,  he  declined  to  put  in 
the  time-bills  of  the  company,  but  relied  oii  the 
ticket,  on  which  was  printed  in  the  ordinary 
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Of  Iiiluit*s  Attendant.] — A  child  of  five  jean 
old  was  imder  the  care  of  his  grandmother,  who 
purchased  a  ticket  for  him,  and  another  for  her- 
self, to  go  from  A.  to  B.,  on  the  railway  of  the 
company.  While  crossing  the  line  at  A.,  to  be 
ready  for  their  train,  they  were  both  knocked  down 
and  injured  by  another  train.  The  accident  was 
partly  owing  to  the  company's  negligence,  and 
partly  to  such  negligence  on  the  parfe  of  the 
grandmother  as  would  disentitle  her  to  recover 
damages  from  the  company  for  injury : — Held, 
that  the  infant  not  being  able  to  take  care  of 
himself,  and  being  under  his  grandmother's  care, 
there  was  such  an  identification  between  the 
grandmother  and  the  child  that,  by  reason  of  her 
negligence,  he  was  unable  to  maintain  an  action 
for  the  injury  to  himself.  Waite  v.  North- 
Eastern  Railway  Company,  El..  Bl.  k.  El.  719  ; 
27  L.  J.,  Q.  B.  417  ;  4  Jur.,  N.S.  1300.  Affirmed 
on  appeal,  El.,  BL  &  EL  719  ;  28  L.  J.,  Q.  B.  258 ; 
6  Jur.,  N.  8.  936 ;  7  W.  R.  311— Ex.  Ch.  And 
see  SkeJton  ▼.  London  and  North'Wutejm 
liailway  Company y  ante,  col.  1988. 

Of  Fellow-Serrant.] — ^A  trayelling  inspector 
of  the  carriage  department  of  the  London  and 
North- Western  Railway  Company  was  travel- 
ling with  a  free  pass  of  that  company  in  a  train 
of  theirs  upon  a  journey  on  the  railway  of  the 
Lancashire  and  Yorkshire  Railway  Company 
over  which  the  London  and  North-Western  Com- 
pany had  running  powers,  and  whilst  so  travel- 
ling the  train  in  which  he  was  came  into  col- 
lision with  a  number  of  coal  trucks  of  the 
Lancashire  and  Yorkshire  Railway  Company, 
which  were  being  shunted  on  their  line  by  their 
servants,  and  the  inspector  received  bodily  in- 
juries. Either  in  consequence  of  the  hazy  state 
of  the  weather  and  the  slippery  state  of  the  rails 
the  driver  of  the  train  was  unable  to  stop  the 
train  when  he  came  in  sight  of  the  distance 
signal,  which  had  been  put  up  at  "  danger  "  by 
the  servants  of  the  Lancashire  and  Yorkshire 
Railway  Company,  or  he  disregarded  it.  The 
jury,  in  an  action  by  the  plaintiff  against  the 
Lancashire  and  Yorkshire  Railway  Company, 
found  that  the  accident  was  due  to  the  joint 
negligence  of  them  in  shunting  the  trucks  when 
a  passenger  train  was  due,  and  of  the  London 
and  North- Western  Railway  Company  in  their 
driver  running  past  the  danger  signal : — Held, 
that  the  contributory  negligence  of  the  driver  of 
the  London  and  North-Westeni  Railway  Com- 
pany's train,  with  whom  the  plaintiff  must  for 
the  purpose  of  the  action  be  identified,  dis- 
entitled nim  to  maintain  an  action  for  damages 
against  the  Lancashire  and  Yorkshire  Railway 
Company  for  their  negligence,  Armstrimg  v. 
Lancashire  and  Yorkshire  Railway  Conipany, 
10  L.  R.,  Ex.  47  ;  44  L.  J.,  Ex.  89  ;  33  L.  T.  228  ; 
23  W.  R.  295. 

Bvt  see  now.  Employers'  Liability  Act,  1880, 
and  Master  and  Servant. 

J.  Measure  of  Damaflres. 

Lost  of  Profits  of  Trade  or  ProfoMlon.] — In  an 

action  against  a  railway  company  for  personal 
injury  to  a  passenger,  the  jury  in  assessing  the 
damages  may  take  into  their  consideration,  be- 1 
sides  the  pain  and  suffering  of  the  plaintiff,  and  : 
the  expense  incurred  by  him  for  medical  and  j 
other  necessary  attendance,  the  loss  he  has ! 
sustained  through   his  inability  to  continue  a  j 


lucTative  professional  practice.  PhUUpsT.  Len^ 
don  and  South-Westem  Railway  Company,  5 
C.  P.  D.  280  ;  49  L.  J.,  C.  P.  233  ;  42  L.  T.  6  ;  44 
J.  P.  217— C.  A. 

The  directions  proper  to  be  given  to  a  jury 
as  to  the  damages  to  be  awarded  to  the  plaintiff 
further  considered.  A  new  trial  will  be  granteii 
in  an  action  for  personal  injuries  sustained 
through  the  defendant's  negligence,  whefe  the 
award  of  the  jury  is  so  small  as  to  ahew  that 
they  must  have  omitted  to  take  into  considera- 
tion some  of  the  elements  of  damage.  S.  C,  5 
Q.  B.  D.  78  ;  41  L.  T.  121  ;  28  W.  R.  lO—C.  A. 

A  person  in  business,  travelling  to  meet  his 
customers,  booked  himself  by  railway  as  a  passen- 
ger from  London  to  Hull  by  a  train,  which  the 
company  advertized  to  arrive  at  Utdl  the  same 
night.  On  reaching  Grimsby,  where  the  com- 
pany's line  ended,  it  was  found  that  the  Hall 
train  had  left,  and  although  the  party  might 
have  reached  Hull  that  night  by  taking  a  special 
conveyance  and  hiring  a  boat  to  cross  the 
Humber,  he  remained  at  Grimsby  and  proceeded 
by  train  the  next  morning  ;  but  he  was  too  late 
to  reach  Driffield  and  other  places  by  the  hour 
he  had  previously  appointed  for  meeting  his 
customers,  and  in  consequence  he  was  obliged  to 
hire  conveyances  to  see  'some  of  his  customers 
elsewhere,  and  was  detained  several  days  waiting 
for  the  market  days  to  see  others.  He  having 
brought  an  action  against  the  com[iany  for  breach 
of  their  contract  to  convey  him  to  Hull : — Held, 
that  he  was  only  entitled  to  recover  the  amount 
of  hotel  expenses  at  Grimsby,  and  the  railway 
&re  next  day  to  Hull,  and  was  not  entitled  to 
recover  for  any  damage  occasioned  by  his  not 
reaching  Driffield  and  other  places  by  the  time 
he  might  have  reached  them  if  the  company  had 
performed  their  contract.  Hamlin  v.  Grtat 
Northern  Railway  Company,  1  H.  £:  K.  408  ;  26 
L.  J.,  Ex.  20  ;  2  Jur.,  N.  S.  1122. 

Pnt  into  wrong  Train  by  Porters.] — A  husband 
took  tickets  at  Wimbledon  for  himself,  wife,  and 
two  children  of  five  and  seven  years  of  age 
respectively^  to  go  to  Hampton  Court  station  by 
the  last  train  at  night ;  by  the  negligence  of  the 
porters  they  were  put  into  the  wrong  train  and 
carried  to  Esher ;  being  unable  to  obtain  accom- 
modation for  the  night  at  Esher  or  a  conveyance, 
they  walked  home,  a  distance  of  between  four 
and  five  miles,  and  the  night  being  wet  the  wife 
caught  cold,  and  medical  expenses  were  incorred : 
— Held,  that  the  husband  was  entitled  to  recover 
damages  in  respect  of  the  inconvenience  suffered 
by  being  compelled  to  walk  home,  but  that  the 
illness  of  the  wife  was  a  consequence  too  remote 
from  the  breach  of  contract  for  damages  to  be 
recoverable  for  it.  Hohbs  v.  London  and  Souths 
Western  Railway  Company,  10  L.  R,  Q.  B.  Ill; 
44  L.  J.,  Q.  B.  49  ;  32  L.  T.  352  ;  23  W.  R.  520. 

See  also  Macmahon  v.  Field,  7  Q.  B.  D.  591 ; 
50  L.  J.,  Q,  B.  852  ;  45  L.  T.  381. 

Expenses  of  Special  Train.] — Se^  ca4e4  ante^ 

coL  1991. 

Deduction  of  Insurance  Money.] — In  an  action 
against  a  railway  company  for  negligence,  the 
company  cannot  deduct  from  the  damages 
awarded  by  the  jury  the  amount  of  money 
received  under  an  insurance  in  an  accidental 
insurance  office  as  compensation  for  the  same 
injuries.     Rradburn  v.  Great  Western  Railway 
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Company,  10  L.  R.,  Ex.  1 ;  44  L.  J.,  Ex.  9  ;  SI 
L.  a!.  464  ;  23  W.  R.  468. 


3.  Passenger's  Luooage. 

a.  What  is. 

Those  articles  only,  which  travellers  nsaally 
carry  with  them  as  part  of  their  luggage,  come 
within  the  definition  of  ordinary  or  personal 
luggage,  which  a  railway  company  is  bound 
to  carry  with  a  passenger  free  of  charge.  A 
railway  company  refused  to  carry  a  spring 
horse  for  a  child  to  ride  on,  weighing  78  lbs.,  and 
measuring  44  inches  in  length,  tendered  to  them 
by  a  passenger,  who  was  entitled  to  take  with 
him  112  lbs.  weight  of  ordinary  or  personal  lug- 
gage : — Held,  that  the  spring  horse  was  not  ordi- 
nary or  personal  luggage,  and  the  company  was 
justified  in  refusing  to  carry  it  free  of  charge. 
Hudaton  V.  Midland  Railway  Company,  4  L.  R., 
Q.  B.  366  ;  38  L.  J.,  Q.  B.  213  ;  20  L.  T.  526  ;  17 
W.  R.  705. 

Whatever  the  passenger  takes  with  him  for  his 
personal  use  or  conyenieuce,  according  to  the 
habits  or  wants  of  the  particular  class  to  which 
he  belongs,  either  with  reference  to  the  imme- 
diate necessities  or  t<f  the  ultimate  purpose  of 
the  journey,  is  to  be  considered  as  personal  lug- 
gage. Ma<;row  v.  Great  Western  Railway 
Company,  6  L.  R.,  Q.  B.  612  ;  40  L.  J.,  Q.  B.  300  ; 
24  L.  T.  618  ;  19  W.  R.  873. 

Furniture.] — A  passenger  by  railway  from 
Liverpool  to  London  took  with  him  in  a  trunk,  as 
his  personal  luggage,  six  pairs  of  sheets,  six  pairs 
of  blankets,  and  six  quilts.  He  had  given  up 
his  residence  in  Canada,  and  these  articles  were 
intended  for  the  use  of  his  household  when  he 
should  have  provided  himself  with  a  home  in 
London.  The  trunk  having  been  lost,  he  sought 
to  recover  the  value  of  the  articles  from  the 
company : — Held,  that  the  articles,  being  in- 
tended for  the  use  of  his  household  when  perma- 
nently settled,  could  not  be  considered  as  per- 
sonal or  ordinary  passengers'  luggage.    Ih. 

ICisoellaneoiLB  Artioles.] — A  carpenter  had 
with  him  as  a  passenger  by  railway  a  box  con- 
taining a  concertina,  a  rifle,  a  revolver,  two  gold 
chains,  a  locket,  two  gold  rings,  a  silver  peiunl- 
ease,  a  sewing  machine,  and  a  quantity  of  tools  of 
his  trade,  such  as  chisels,  planes,  &c.  The  box 
having  been  lost  while  in  the  care  of  the  railway 
company  : — Held,  that  the  articles  in  italics 
were  ordinary  personal  luggage,  for  which  the 
company  was  responsible,  but  that  the  other 
articles  were  not :  Wilson,  J.,  dissenting  as  to  the 
concertina.  Bruty  v.  Grand  Trunk  Railway 
Company  of  Canuda,  31  Upper  Canada  R.  66. 

Held,  also,  that  the  fact  of  the  other  articles 
being  in  the  box  could  not  prevent  the  passenger 
from  recovering  for  such  as  were  personal  lug- 
gage,   lb. 

Articles  of  Clothing — Exemption  by  Special 

Act.] — ^A  railway  company  whpse  act  enabled 
every  passenger  to  take  with  him  his  articles  of 
clothing  not  exceeding  a  specified  weight  and 
dimensions,  and  absolved  the  company  from  all 
liability  or  responsibility  for  the  safe  carriage  of 
articles  so  carried,  and  who  by  one  of  their  pub- 
lished regulations,  required  passengers,  after 
taking  their  tickets,  to  claim  their  luggage  on 


the  platform,  and  to  see  it  marked  with  the 
company's  labels,  and  declared  that  no  luggage 
would  be  placed  in  the  train  until  it  was  so 
marked,  and  that  they  would  not  be  responsible 
for  any  article  of  luggage  that  was  not  so  marked, 
could  not  refuse  to  place  in  their  van,  and  con- 
vey as  passengers'  luggage,  a  package  brought  by 
a  passenger,  and  made  up  in  a  railway  wrapper 
or  a  horse  rug,  on  the  ground  that  it  consisted 
of  articles  of  clothing,  nor  could  they  oblige 
the  passenger  to  take  it  along  with  him  in  the 
carriage  in  which  he  sat,  so  as  to  throw  on  him 
the  responsibility  of  its  safe  carriage.  Mtinster 
V.  South-Eastern  Railway  Comjmny,  4  C.  B.,  N. 
S.  676  ;  27  L.  J.,  C.  P.  308  ;  4  Jur.,  N.  S.  738. 

Sketches  of  Artist.] — Pencil  sketches  of  an 
artist,  placed  in  his  portmanteau,  do  not  form 
part  of  his  ordinary  luggage,  so  as  to  entitle  them 
to  be  conveyed  free  of  chaise.  Mutton  v.  Mid- 
land Railway  Company,  28  L.  J.,  Ex.  385. 

Title-Deeds.] — Ordinary  luggage  for  which  a 
railway  company  is  responsible  does  not  include 
title-deeds  belonging  to  a  client,  which  an  at- 
torney is  carrying  with  him  in  his  bag  or  port- 
manteau for  the  purpose  of  producing  on  a  trial 
in  a  local  court ;  or  bank-notes  (to  a  considerable 
amount)  carried  by  him  for  the  purpose  of 
meeting  the  contingencies  or  exigencies  of  the 
case.  Phelps  v.  London  and  North-Wtstem 
Railway  Company.  \2  C.  B.,  N.  S.  321  ;  34  L.  J., 
C.  P.  259  ;  11  Jur.,'N.  S.  652  ;  12  L.  T.  496  ;  13 
W.  R.  782. 

Concealed  Merchandize.] — A  railway  company 
is  not  liable  for  the  loss  of  merchandize  delivered 
to  them  by  a  passenger  as  his  personal  luggage, 
without  notice  that  the  luggage  contained  mer- 
chandize. Cahill  V.  London  and  North-Western 
Railway  Company,  10  C.  B.,  N.  S.  154  ;  30  L.  J., 
C.  P.  289  ;  7  Jur.,  N.  S.  1164  ;  4  L.  T.  246  ;  9  W. 
R.  653.  Affirmed  on  appeal,  13  C.  B.,  N.  S.  818  ; 
31  L.  J.,  C.  P.  271  ;  8  Jur.,  N.  S.  1063  ;  10  W. 
R.  321.  8.  P,,  Belfast  and  Ballymena  Railway 
Company  v.  Keys,  9  H.  L.  Cas.  556  ;  8  Jur.,  N.  S. 
367  ;  4  L.  T.  841 ;  9  W.  R.  793. 

Duty  as  to.] — ^A  carrier  of  passengers  for  hire 
is,  at  common  law,  only  bound  to  carry  their  per- 
sonal  luggage.      Shepherd   v.   Great  Northern  , 
Railway  Company,   8   Ex.   30  ;    7   Raiiw.  Cas. 
310  ;  21  L.  J.,  Ex.  286. 

Therefore  if  a  passenger  has  merchandize  among 
his  personal  luggage,  or  so  packed  that  the  carrier 
has  no  notice  that  it  is  merchandize,  he  is  not 
responsible  for  its  loss.    Ih. 

But  if  the  merchandize  is  carried  openly,  or  so 
packed  that  its  nature  is  obvious,  and  the  carrier 
does  not  object  to  it,  he  vtIU  be  liable.    lb, 

A  passenger,  on  his  arrival  by  a  train,  left  his 
luggage  at  a  railway  cloak-room  on  Saturday 
night.  On  Sunday  night  he  called  for  it,  but 
found  the  room  closed,  and  no  one  in  attendance 
to  deliver  it.  After  a  delay  of  forty  minutes  he 
got  it,  but  too  late  to  go  by  another  railway  that 
night : — Held,  that  he  had  a  cause  of  action 
against  the  company  for  the  delay  in  the  delivery 
of  it.  Stallard  v.  Great  Western  Railway 
Company,  2  B.  &  S.  419  ;  31  L.  J.,  Q.  B.  137  ;  *8 
Jur.,  N.  S.  1076  ;  6  L.  T.  217  ;  10  W.  R.  488. 

Amoiint.] — The  rule  that  each  passenger  by  a 
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third-clags  parliamentary  train  may  carry  with 
him  50  lbs.  weight  of  luggage,  permits  a  husband 
and  wife  travelling  together  to  take  1 12  Ibe. weight 
of  luggage  between  them.  Great  Northern  Rail- 
xcaij  Company  v.  Shepherd^  21  L.  J.,  Ex.  114. 

Liability  for  LeM  apart  firom  Contract.]— The 
G.  W.  R.  issue  through  tickets  from  Stourbridge 
on  their  line  to  Euston  (via  Birmingham)  on  the 
defendants'  line.  The  journey  from  Stourbridge 
to  Birmingham  is  by  the  G.  W.  R.,  and  from 
Birmingham  to  Euston  by  the  defendant  rail- 
way. The  plaintiff  travelled  with  one  of  these 
tickets,  and  his  portmanteau  was  labelled  and 
carried  in  the  van  of  the  G.  W.  R.  as  far  as  Bir- 
mingham. At  Birmingham  he  changed  into  the 
defendants'  train,  and  his  portmanteau  was  seen 
to  be  transferred  into  the  van  of  the  defendants' 
train,  but  at  Euston  it«was  not  forthcoming,  and 
was  not  recovered  till  three  months  afterwards, 
when  its  contents  were  injured  by  contact  with 
some  perishable  articles  he  had  packed  inside  it. 
The  plaintiff  having  sued  the  defendant  company 
for  tne  delay  and  injury  to  his  goods,  it  was  held, 
that  the  action  was  maintainable  in  accordance 
with  the  principle  of  Foulkcs  v.  Metropolitan 
Bailxcay  Company  (5  C.  P.  D.  157),  for  the 
defendants,  having  received  the  portmanteau 
to  forward  it,  had  committed  a  breach  of  duty 
in  neglecting  to  do  so,  for  which  they  were  re- 
sponsible, apart  from  any  question  of  contract. 
Hooper  v.  London  and  yorth-Wettern  Railway 
Company.  50  L.  J.,  Q.  B.  103  ;  43  L.  T.  570  ;  29 
W.  R.  241  ;  46  J.  P.  223. 

ICaitor  and  Servant— Luggage.]— A  servant 
travelling  with  his  master  on  a  railway  may 
have  an  action  in  his  own  name  against  the  com- 
pany for  the  loss  of  his  luggage,  although  the 
master  took  and  paid  for  hi.s  ticket.  Marfhall  v. 
York,  Newcastle  and  Bericick  itailtvay  Company , 
11  C.  B.  655  ;  21  L.  J.,  C.  P.  34  ;  16  Jur.  124. 

The  liability  of  the  company  in  such  a  case  is 
independently  of  the  contract.     lb. 

But  the  owner  of  a  jwrtmanteau  who  allows 
his  servant  to  carry  it  by  train  as  his  own 
personal  luggage,  the  servant  taking  and  pay- 
ing for  his  ticket,  and  the  owner  travelling  by  a 
later  train,  cannot  maintain  an  action  against 
the  company  for  the  loss  of  the  portmanteau. 
Jivrher  v.  Great  Eastern  Railway  Company^  5 
L.  R..  Q.  B.  241 ;  39  L.  J.,  Q.  B.  122  ;  22  L.  T. 
•299  ;  18  W.  R.  627. 

b.  Beceivlng  liUggage. 

When  given  into  Churge  of  Porter.] — When  a 
porter  receives  luggage  at  the  entrance  of  a 
station  for  the  purpose  of  labelling  it  and  putting 
it  in  a  train,  he  receives  it  as  agent  of  the  com- 
pany, and  the  company  is  liable  for  its  safety 
although  the  passenger  has  not  taken  a  ticket. 
Lovfill  V.  London,  Chntham^  and  Dover  Railway 
Company,  46  L.  J.,  Q.  B.  476  ;  34  L.  T.  127  ;  24 
W.  R.  394. 

A  traveller  arrived  at  a  station  twenty-five 
minutes. before  the  train  started  by  which  she 
intended  to  travel ;  a  porter  took  her  luggage, 
which  she  left  with  him  while  she  went  to  the 
ticket  office.  The  ticket  office  was  not  open. 
She  waited  till  it  was  opened  and  then  took  her 
ticket.  On  returning  to  the  platform  she  found 
that  part  of  her  luggage  was  missing : — Held, 
that  these  facts  were  evidence  that  the  porter 


had  received  the  luggage  as  agent  of  the  com- 
pany ;  and  that  the  company  was  not  protected 
by  a  notice  to  the  effect  that  the  company  would 
not  beanswerable  for  luggage  left  in  the  custody 
of  porters,  but  w^as  liable  for  the  loss  as  a  com- 
mon  carrier,    lb, 

m^M.  Directions  not  to  LabeL] — ^L.,  on 

his  arrival  at  the  station,  handed  his  bag  to  a 
porter,  at  the  same  time  telling  him  be  was 
going  to  Woolwich.  The  porter  took  the  luggage 
to  the  platform  and  was  about  to  have  it  labelled^ 
when  L.  told  him  he  would  take  it  with  him  in 
the  carriage.  The  porter  then  left  soddenly, 
leaving  the  bag  on  the  platform,  and  L.  went  to 
get  his  ticket.  On  his  return  the  bag  was  found 
to  be  missing.  At  the  trial  L.  was  nonsuited  : — 
Held,  that  the  nonsuit  was  wrong,  and  that 
there  was  evidence  to  go  to  the  jury  that  the  bag 
was  entrusted  to  the  servant  of  the  railway  com- 
pany to  go  to  Woolwich  as  passenger's  luggage  ; 
also  that  there  was  no  evidence  of  the  bailment 
hav ing  been  determined.  Leach  y.  South-Etutern 
Railway  Company,  34  L.  T.  134. 

Luggage  placed  in  Carriage.] — ^When  a  pas- 
senger's luggage  is  at  his  request  placed  by  the 
company's  servants  in  the  carriage  in  whi^  he 
is  travelling,  the  contract  to  carry  it  safely  is 
subject  to  an  implied  condition  that  the  pas- 
senger takes  ordinary  care  of  it,  and  if  his  negli- 
gence causes  its  loss  the  company  is  not 
responsible. "  Talley  v.  Great  Western  Rail- 
way Company,  6  L.  R.,  C.  P.  44 ;  40  L.  J.,  C.  P. 
9  ;  23  L.  T.  413  ;  19  W.  R.  154. 

A  passenger  whose  portmanteau  had  been 
placed  at  his  request  in  the  carriage  with  him 
got  out  at  an  intermediate  station  on  his  journey, 
and  having  negligently  failed  to  find  the  same 
carriage  again,  finished  his  journey  in  a  different 
one  ;  the  portmanteau  having  been  stolen  during 
the  latter  part  of  the  journey  by  persons  in  the 
carriage  \^ithout  any  negligence  of  the  company  : 
— Held,  that  the  company  was  not  responsible 
for  the  loss.    lb. 

The  luggage  of  a  passenger  by  railway,  though 
never  delivered  to  any  servant  of  the  company, 
but  kept  by  the  passenger  during  the  journey,^  is 
nevertheless,  in  point  of  law,  in  the  custody  of 
the  company,  so  as  to  render  them  responsible  for 
its  loss.  Great  Northern  Railway  Company  t. 
Shepherd,  8  Ex.  30  ;  7  Railw.  Gas.  310  ;  21  L.  J., 
Ex.  286. 

A  railway  company  has  been  held  liable  for 
the  loss  of  a  passenger's  luggage,  though  Carried 
in  the  carriage  in  which  he  himself  is  traveUiDg. 
Le  Cowteur  v.  London  and  South-  VTetsUm  Rail- 
way Company,  1  L.  R.,  Q.  B.  54  ;  35  L.  J..  Q.  B. 
40;  12  Jut.,  N.  S.  266;  13  L.  T.  325 :  14  W. 
R.  80. 

A  railway  company  is  not  an  insurer  in  req)ect 
of  luggage  placed  at  a  passenger^s  request  in 
the  same  compartment  in  which  he  intends  to 
travel ;  and  the  company  will  not  be  liable  lo 
compensate  him  if  luggage  so  placed  is  lost  cr 
stolen  without  any  negligence  on  his  part. 
Berglieim  v.  Cheat  Ikutem  Railway  Company, 
3  C.  P.  D.  221  ;  47  L.  J.,  C.P.  318  ;  38  L.  T.  16iJ; 
26  W.  R.  301— C.  A. 

B.  went  to  the  station  some  time  before  the 
train  started.  A  porter,  by  B.*s  direction,  placed 
his  bag  in  the  carriage.  B.  went  away  for  a 
short  time,  and  on  his  return  the  bag  was  gone. 
In  an  action  to  recover  the  value  of  the  bag,  the 
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jury  f  oand  that  neither  the  railway  company  nor 
B.  had  been  guilty  of  negligence : — Held,  that 
the  company  was  not  liable  as  a  common  carrier. 

c.  Notices  and  Special  Contraota. 

Kotioe.] — ^A  common  travelling  trunk  of  a 
large  size,  containing  apparel  and  jewels,  having 
been  lost  by  a  carrier,  either  through  his  having 
omitted  to  place  it  on  his  coach,  or  having 
fastened  it  there  insecurely  : — Held,  that  he 
was  liable  to  make  compensation  to  the  owner, 
a  gentleman  travelling  by  his  coach,  though  no 
disclosure  was  made  of  the  value  of  the  contents 
of  the  trunk,  and  though  there  was  a  notice  in 
the  carrier's  office  limiting  his  responsibility  to 
five  pounds,  in  the  absence  of  such  disclosure, 
which  notice  the  owner  of  the  trunk,  having 
been  in  the  office,  had  an  opportunity  of  seeing. 
Brooke  v.  Pickwick,  4  Bing.  218  ;  12  Moore,  447. 

Statutory  LiabiUty— Bye-Uw  Limiting.]~A 
section  of  an  act,  incorporating  a  railway 
company,  enacted,  that,  without  extra  charge, 
it  should  be  lawful  for  every  passenger  travel- 
ling upon  the  railway  to  take  witti  him  articles 
of  clothing,  not  exceeding  forty  pounds  in  weight, 
and  four  cubic  feet  in  dimensions  ;  and  that  the 
company  should  in  no  case  be  responsible  for  any 
thing  whatsoever  carried  upon  the  railway  with 
any  passenger,  other  than  such  passenger's 
articles  of  clothing,  not  exceeding  the  weight 
and  dimensions  aforesaid  ;  provided  that  nothhig 
therein  contained  should  extend  to  make  liable 
the  company  further  than  where,  according  to 
law,  stage-coach  proprietors  and  common  carriers 
would  be  liable.  Another  section  enabled  the 
company  to  make  bye-laws  for  the  good  govern- 
ment of  the  affairs  of  the  company,  and  for 
the  management  of  the  undertaking.  The 
company  made  a  bye-law,  that  every  first-class 
passenger  should  be  allowed  to  carry  112  lbs. 
of  luggage  free  of  charge,  but  that  the  com- 
pany would  not  be  responsible  for  the  care  of 
the  same,  unless  booked,  and  the  carriage 
thereof  paid  for  :— Held,  that  the  company  had 
no  power  to  make  the  bye-law,  since  it  was  in 
contravention  of  the  first  section.  Williamjt  y. 
Great  Western  Railway  Company,  10  Ex.  15. 

See  Munster  v.  South-Eantern  Ilailivay  Cinn- 
party,  4  C.  B.,  N.  S.  676  ;  27  L.  J.,  C.  P.  108. 

Carriage  by  Sea — At  Common  Law— Power  to 
Limit.] — ^A  paasenger  by  an  English  vessel  be- 
longing to  an  English  company,  from  South- 
ampton to  the  Mauritius,  vid.  Alexandria  and 
Suez,  took  and  signed  a  ticket,  in  the  body 
of  which  the  engagement  of  the  company  was 
stated  to  be  subject  to  the  conditions  and 
regulations  indorsed  thereon,  among  which  was 
this  clause :  **  The  company  does  not  hold 
itself  liable  for  damage  to,  or  loss  or  detention 
of,  passengers'  baggage."  A  package  of  bag- 
gage being  lost  during  the  voyage,  the  pas- 
senger sued  the  company  in  the  Supreme 
Court  at  Mauritius  for  damages  for  the  loss  : 
— Held,  first,  that  it  was  a  contract  to  be  in- 
terpreted by  the  law  of  England,  the  place 
where  the  contract  was  made.  Peninsular  and 
Oriental  Steam  Navigation  Company  v.  Sand, 
3  Moore,  P.  C.  C,  N.  S.  272  ;  13  W.  R.  1049^ 
See  Truman  v.  Pa,cific  Steam  Navigation  Qnri' 
pany,  26  L.  T.  704. 

Held,  secondly,  that  (as  neither  the  11  Geo.  4 


&  1  Will.  4,  c.  68,  nor  the  17  k  18  Vict.  c.  31, 
applied)  the  company,  as  carriers,  at  common 
law,  had  power  to  limit  their  common  law 
liability  by  special  agreement,  and  that  the 
limitation  imposed  by  the  stipulations  indorsed 
on  the  ticket  with  respect  to  any  loss,  ex- 
empted the  company  from  responsibility  for  the 
loss  of  the  burgage.    Ih, 

By  Sea  and  Land.] — When  a  carrier  makes  one 
contract  for  cairiage,  partly  by  land  and  partly 
by  water,  the  contract  is  divisible  so  as  to  bring 
that  part  which  applies  to  carriage  by  land 
within  the  11  Geo.  4  &  1  Will.  4.  c.  68.  Le 
Qmteur  v.  London  and  South-  Western  Railway 
Company,  1  L.  R.,  Q.  B.  54 ;  35  L.  J.,  Q.  B.  40  ; 
12  Jur.,  N.  S.  266  ;  13  L.  T.  325 ;  14  W.  R.  80. 


Speoial  Contract  Kotiee  on  Ticket.] — Z. 


took  a  through  ticket  from  the  Charing  Cross 
station  of  the  South-Eastem  Railway  Company 
to  Paris :  the  ticket  was  in  three  coupons  :  1, 
from  London  to  Dover ;  2,  from  Dover  to  Calais  ; 
3,  from  Calais  to  Paris.  His  luggage  consisted 
of  a  portmanteau  and  a  hat-box,  which  were 
registered  through  to  Paris.  Upon  the  ticket  was 
printed  the  following  condition  :  "  The  company 
is  not  responsible  for  loss  or  detention  of  or  in- 
jury to  luggage  of  the  passenger  travelling  by 
this  through  ticket  except  while  the  passenger  is 
travelling  by  the  company's  trains  or  boats." 
The  portmanteau  was  lost  on  the  journey  be- 
tween Calais  and  Paris.  In  an  action  for  the 
loss  : — Held,  that  the  Railwav  and  Canal  Traffic 
Act,  1854  (17  &  18  Vict,  a  31),  only  applied  to 
the  traffic  of  the  company  on  their  own  line,  and 
therefore  the  company  was  at  liberty  to  make 
the  special  contract  contained  in  the  ticket.  Zunz 
V. South'Eastem Railway  Conivany,^lj. R.,  Q.  B. 
369  ;  38  L.  J.,  Q.  B.  209  ;  20  L  T.  873  ;  S.  C,  nom. 
Turner  v.  South-Eastern  Railway  Company,  17 
W.  R.  1096 ;  10  B.  &  8.  694. 

Passengers'  luggage  is  within  s.  7  of  the  Rail- 
way and  Canal  Traffic  Act  (17  &  18  Vict.  c.  31), 
and  therefore  railway  companies  are  liable  for 
loss  or  injury  to  such  luggage  in  the  receiving, 
forwarding  or  delivering  thereof,  occasioned  by 
the  neglect  of  such  companies  or  their  servants, 
notwithstanding  any  notice  or  condition  made 
and  given  by  them  in  anywise  limiting  such 
liability,  (hhenv.  South-Eastem  Railway  Com- 
pany, 2  Ex.  D.  253  ;  46  L.  J.,  Ex.  417  ;  36  L.  T. 
130 ;  25  W.  R.  475— C.  A.  Affirming  1  Ex.  D. 
217  ;  45  L.  J.,  Ex.  298  ;  35  L.  T.  213  ;  24  W.  R. 
522. 

The  provisions  of  that  7th  section  are  by  31  k, 
32  Vict.  c.  119  (The  Regulation  of  Railways  Act, 
1868),  8.  16,  extended  to  the  conveyance  by  water 
of  such  luggage  by  railway  companies  using  steam 
vessels  for  the  purpose  of  carrying  on  a  commu- 
nication between  any  towns  or  ports.    Ih, 

C.  was  an  English  subject,  and  the  railway 
company  was  an  English  railway  company  sub- 
ject to  the  English  statutes  as  to  railways,  and 
authorized  to  have  and  work  steamers  between 
Boulogne  and  Folkestone.  He  took  a  ticket  at 
an  office  of  the  company  in  Boulogne,  for  a 
through  journey  from  Boulogne  to  London,  by 
the  company's  steamer  to  Folkestone,  and  thence 
by  their  railway  to  London.  On  the  ticket  was : 
— '^  Each  passenger  is  allowed  120  lbs.  of  luggage 
free  of  charge."  "  The  company  is  in  no  case 
responsible  for  luggage  of  the  passenger  travel- 
ling by  this  through  ticket  of  greater  value 
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than  61"  0.  had  a  box  with  her,  which  was 
given  in  charge  of  the  servants  of  the  company, 
and  in  transferring  it  from  the  boat  to  the  train 
it  fell  into  the  sea,  owing  to  the  negligence  of 
their  servants,  and  the  contents  were  damaged 
to  the  amount  of  73/. : — Held,  that,  assuming  the 
contract  to  be  governed  by  English  law,  the  con- 
dition on  the  ticket  was  void  by  reason  of  the 
above  sections,  and  the  company  was  liable  for 
the  loss.    lb, 

Koti«e  of  Conditionf .  1 — A  passenger  on  paying 
his  fare  received  a  ticket  from  the  clerk  of  the 
steam  company,  on  the  back  of  which  was  printed 
a  notice  exonerating  them  for  liability  for  loss, 
injury,  or  delay  to  the  passenger  or  his  luggage, 
however  caused.  There  was  no  evidence  that 
the  passenger  had  l^een  made  aware  of  this  con- 
dition before  or  at  the  time  when  he  took  the 
ticket.  During  the  voyage  the  steamer  was  lost 
by  the  negligence  of  the  servants  of  the  company, 
and  the  passenger  lost  his  luggage  and  suffered 
other  damage  and  inconvenience : — Held,  that 
in  the  absence  of  proof  that  the  passenger  had 
assented  to  be  bound  by  the  condition  indorsed 
on  the  ticket,  it  was  no  defence  to  the  action 
by  him,  to  recover  the  loss  he  had  sustained. 
Jlenderson  v.  Stevenson^  2  H.  L.,  Sc.  App.  Cas. 
470  ;  32  L.  T.  709.  Distinguished  in  Burke  v. 
South- Eatterji  Railway  (5  C.  P.  D.  1),  ante^  col. 
1962.  And  in  Parlterv.  Smith  Eastern  Railway, 
and  Harris  v.  Great  Wettem  Railway,  post, 
col.  2006. 

Special  Contract— Lost  **oE  the  Line  of"  Com- 
pany.]— A  passenger  took  a  through  ticket  from 
Bath  to  Chester  at  the  office  of  the  Midland 
Company  at  Bath,  the  ticket  containing  on  the 
back  a  statement  that  it  was  issued  subject  to  the 
conditions  in  the  company's  time  tables,  one  of 
those  conditions  being  that  the  company  should 
not  be  responsible  for  any  delay,  detention,  "  or 
other  loss  or  injury  arising  off  its  lines."  Part 
of  the  journey,  viz.,  from  Birmingham  to  Chester, 
is  by  the  London  and  North-Western  Railway, 
the  station  at  Birmingham  being  the  property  of 
that  company,  and  all  the  porters  and  other 
servants  there  employed  being  paid  by  it ;  but 
by  an  agreement  between  that  company  and  the 
Midland  Railway  Company,  authoriz^  by  act 
of  parliament,  the  latter  company,  on  payment 
of  an  annual  sum,  has  a  right  to  the  use  of  the 
station  and  the  services  of  the  porters.  The 
passenger  arrived  at  the  Birmingham  station 
safely  with  his  luggage,  which  had  originally 
been  delivered  to  the  Midland  Company.  There 
he  saw  a  porter  wheeling  his  luggage  on  a  truck 
across  to  that  part  of  the  platform  whence  the 
London  and  North- Western  Company's  trains 
departed  for  Chester.  It  was  never  seen  after- 
wards. An  action  having  been  brought  against 
the  Midland  Railway  Company  for  the  loss: — 
Held,  that,  assuming  and  without  deciding  that 
the  passenger  was  bound  by  the  condition  ex- 
empting the  company  from  liability  for  "  loss 
off  its  lines,"  his  luggage  could  not  be  said  to  be 
"off  the  lines"  of  the  Midland  Company  until  it 
was  "out  of  their  custody,"  that  the  onus  of 
shewing  that  the  loss  took  place  after  the  luggage 
had  ceased  to  be  in  their  custody  lay  upon"  the 
company,  and,  as  they  had  failed  to  shew  that, 
they  were  liable  for  the  loss.  Kent  ▼.  Midland 
Railway  Company,  10  L.  R.,  Q.  B.  1  ;  44  L.  J., 
Q.  B.  18  J  31  L.  T.  430 ;  23  W.  R.  25. 


With  whom  made.] — Where,  by  a  traffic 

arrangement  between  two  railway  companies, 
passengers  are  booked  through,  the 'contract  is 
one  entire  contract  between  the  passenger  and 
the  company  issuing  the  ticket.  Mytttm  t. 
Midland  Railway  Company ^  4  H.  &  N.  615  ;  26 
L.  J.,  Sx.  385. 

A  traffic  arrangement  for  booking  passengers 
through  existed  between  the  South  Wales  Rail- 
way Company  and  the  Midland  Company.  The 
South  Wales  Company  issued  a  through  ticket 
to  a  passenger  from  Newport  to  Birmingham, 
the  words  "  via  Midland  from  Gloucester  "  being 
printed  on  the  ticket.  His  portmanteau  was  lost 
on  the  Midland  line,  between  Gloucester  and 
Birmingham.  Under  the  South  Wales  Company's 
Act  a  passenger's  ordinary  luggage  is  conveyed 
at  his  own  risk.  The  fares  paid  are  divided  be- 
tween the  companies  according  to  the  mileage : 
— Held,  that  he  had  no  cause  of  action  against 
the  Midland  Company,  the  contract  entertd  into 
by  him  being  with  the  South  Wales  Company 
for  the  whole  distance.    Ih, 

By  Excursion  Trains  excluding  Ln^age.] 
— By  a  railway  company's  act,  every  pa^^ngcr 
travelling  upon  the  railways  may  take  with  him 
his  ordinary  luggage,  not  exceeding  150  lbs.  in 
weight  for  first-cla^  passengers,  and  100  lbs.  in 
weight  for  second  and  third  class  passengers, 
without  any  extra  charge  being  made  for  the 
carriage  : — Held,  that  this  did  not  preclude  the 
company  from  making  special  arrangements  for 
the  exclusion  of  luggage  by  cheap  excursion 
trains.  Rumsey  v.  North^Eastern  Railway  C<im' 
pany,  14  C.  B.,  N.  S.  641  ;  32  L.  J.,  C.  P.  244  ;  10 
Jur.,  N.  S.  208  ;  8  L.  T.  666  ;  11  W.  R.  911. 

A.  took  an  excursion  ticket  for  a  journey  from 
Scarborough  to  Whitby,  for  which  he  paid  3*., 
knowing  that  the  company  declined  to  cany  any 
luggage  for  passengers  travelling  with  excursion 
tickets,  and  that  if  he  went  (as  he  might  have 
done  by  the  same  train)  as  an  ordinary  passen- 
ger, with  luggage,  the  price  of  the  ticket  would 
be  9tf.  Before  taking  his  ticket  he  had  procnred 
one  of  the  company's  porters  to  place  Lis  port- 
manteau in  the  luggage-van,  not  informing  the 
porter  how  he  was  going  to  travel.  On  arriTing 
at  Malton,  an  intermediate  station,  he  requested 
that  his  portmanteau  might  be  taken  out  of  the 
van  to  await  his  return  from  Whitby  on  his  way 
to  York.  The  guard,  however,  refused  to  allow 
this  to  be  done,  the  portmanteau  not  being 
booked ;  and  it  was  accordingly  carried  on  to 
Whitby,  where  the  company's  servants  refused 
to  deliver  it  up  without  being  paid  for  ihe^  car- 
riage from  Scarborough  to  Whitby  : — Held,  that 
the  circumstances  raised  an  implied  contract  for 
the  carriage  of  the  portmanteau  for  hire,  and 
therefore  that  the  company  was  justified  in  de- 
taining it.    Ih, 

A  passenger,  who  took  a  ticket  for  an  excur- 
sion train,  referring  him  to  bills  on  which  it  was 
announced  that  luggage  taken  by  the  train  was 
at  the  passenger's  risk,  is  not  entitled  to  sue  for 
loss  of  his  luggage  by  negligence,  though  he  did 
not  see  the  hand- bills  or  know  of  the  condition. 
Stewart  v.  London  and  North-  Western  Railtnay 
Company,  3  H.  &  C.  135 ;  33  L.  J.,  Ex.  1R9 ;  10 
Jur.,  N.  S.  806  ;  10  L.  T.  302  ;  12  W.  R.  689. 

By  an  excursion  train  from  Liverpool  to  London 
and  back  at  greatly  reduced  fares,  there  was 
printed  on  the  railway  company's  ticket  issaed 
for  it,  "  Ticket  as  per  bill ; "  and  on  tiie  back  <xf 
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the  tickets,  *•  This  ticket  is  issued  subject  to  the 
conditions  contained  in  the  company's  time  and 
excursion  bills."  On  such  bills  (to  be  obtained 
where  the  tickets  were  issued)  was  this  notice  : 
"Luggage  under  60  lbs.  free,  at  passengers*  own 
risk  : '' — Held,  to  be  a  special  contract  between 
plaintiff  and  the  railway  company,  not  void 
under  the  Railway  and  Canal  Traffic  Act,  1854  ; 
that  notice  was  given  that  the  luggage  of  pas- 
sengers under  60  lbs.  should  by  that  train  be  at 
their  own  risk  ;  and  that  the  railway  company 
was  not  liable.    Ih. 

But    see   Coh^m  v.   South- Eastern    Railway 
Company  J  supra. 

Evidence  of  Knowledge.]  —  A  passenger  on 
a  railway  to  a  station  thereon,  having  taken 
and  paid  for  a  second-class  ticket,  delivered 
her  luggage  to  a  porter  of  the  company,  tell- 
ing him  to  what  station  she  was  going,  and 
after  seeing  him  label  it,  took  her  seat  in  the 
train.  On  her  arrival  at  her  destination  one 
of  her  boxes  was  missing.  By  their  act  the  com- 
pany was  empowered  to  make  bye-laws,  which 
were  to  be  painted  on  a  board  and  hung  up  at 
the  stations,  and  were  to  be  binding  on  all 
parties.  One  of  the  bye-laws  was  as  follows : 
"  Every  first-class  passenger  will  be  allowed 
112  lbs.,  and  every  second-class  passenger  56  lbs., 
of  luggage,  free  of  charge,  but  the  company  will 
not  be  responsible  for  the  care  of  the  same  unless 
booked  and  paid  for  accordingly."  It  did  not 
appear  that  the  passenger  knew  of  the  bye-law, 
or  that  it  had  been  affixed  at  the  stations  as 
required  by  the  act.  It  was  admitted  by  the 
company  that  the  box  had  been  stolen.  The 
passenger  having  sued  the  company  in  a  county 
court  for  the  loss,  the  judge,  on  these  facts,  held 
the  company  liable,  and  gave  a  verdict  for  the 
full  value  of  the  box  : — Held,  on  appeal,  that 
the  judgment  must  be  affirmed,  as  the  prim^ 
facie  liability  of  the  company  was  not  conclu- 
sively rebutted,  and  there  was,  therefore,  evidence 
to  support  the  finding.  Oreat  Weittem  Railway 
Company  v.  Goodman^  12  C.  B.  313 ;  21  L.  J., 
C.  P.  197  ;  16  Jut.  862.  And  see  Henderson  v. 
Stevenson^  supra, 

d.  Beliverinff  Lugrffaffe. 

Duty  aa  to.] — A  carrier  who  undertakes  to 
convey  a  passenger  with  his  luggage,  is  bound 
to  deliver  it  to  him  at  the  end  of  the  journey, 
though  it  may  be  in  the  same  carriage  with  him, 
and  under  his  personal  care  ;  and  if  the  usual 
course  of  delivery  is  at  a  particular  spot,  that  is 
the  place  of  delivery.  Richards  v.  Limdmi  and 
Sim^h  Coast  Railway  Company,  7  C.  B.  839  ; 
6  Railw.  Gas.  49  ;  18  L.  J.,  C.  P.  261  :  13  Jur. 
986. 

A  railway  company,  as  a  common  carrier  of 
passengers  and  their  luggage,  is  bound  on  the 
arrival  of  a  train  at  the  terminus  of  the  journey 
to  deliver  a  passenger's  luggage  into  a  carriage, 
to  be  conveyed  from  the  station,  if  required  so 
to  do,  and  if  such  is  their  usual  practice. 
Bvtcher  v.  London  and  Stmth-  Western  Railway 
Company,  16  C.  B.  13  ;  3  C.  L.  R.  805  ;  24  L.  J., 
C.  P.  137  ;  1  Jur.,  N.  S.  427. 

A.,  a  passenger,  brought  with  him  into  the 
carriage  a  carpet-bag  containing  a  large  sum  of 
money,  and  kept  it  in  his  possession  until  the 
arrival  of  the  train  at  the  London  terminus.  On 
alighting  from  the  carriage  with  the  bag  in  his 


hand  he  permitted  a  porter  of  the  company  to 
take  it  from  him  for  the  purpose  of  securing  for 
him  a  cab.  The  porter,  having  obtained  a  cab 
(within  the  station),  placed  the  carpet-bag  on 
the  foot-board  thereof,  and  then  returned  to  the 
platform  to  get  some  other  luggage  belonging  to 
A.,  when  the  cab  disappeared,  and  the  carpet- 
bag and  its  contents  were  lost: — Held,  that 
this  was  a  loss  by  negligence  of  the  company, 
for  which  the  company  was  responsible  in 
damages,    lb. 

Evidence  of  Delivery.] — A.,  a  passenger  by  the 
Midland  Railway  from  Gloucester  to  Bristol, 
on  arriving  at  the  terminus  at  Bristol,  told 
a  porter  there  that  he  wished  to  proceed  by 
the  Bristol  and  £xeter  Railway  (whose  station 
closely  adjoined  that  of  the  Midland  Railway) 
to  Torquay.  The  porter  thereupon  placed  A.'s 
portmanteau  on  a  truck  with  other  luggage, 
entered  the  Bristol  and  Exeter  station  with  the 
truck,  passed  down  an  incline  from  the  arrival 
platform,  crossed  the  lines  of  the  railway,  and 
ascended  an  incline  to  the  departure  platform  of 
the  Bristol  and  Exeter  Railway.  There  was  no 
evidence  that  the  portmanteau  was  ever  after- 
wards seen  ;  and  it  never  reached  Torquay.  In 
an  action  against  the  Midland  Railway  Com- 
pany for  the  loss  : — Held,  that  there  was  no 
evidence  of  a  breach  of  their  contract  to  deliver 
either  to  A.,  or  at  the  departure  platform  of  the 
Bristol  and  Exeter  Railway.  Midland  Railway 
Company  v.  Rrmnley,  17  C.  B.  372 ;  25  L.  J., 
C.  P.  94  ;  2  Jur.,  N.  S.  140. 

In  an  action  against  a  railway  company  for 
not  delivering  luggage  to  another  railway  com- 
pany at  B.,  to  be  carried  by  such  last-mentioned 
company  from  B.  to  C,  the  plaintiff  must  give  such 
evidence  of  a  non-delivery  at  B.  as  preponderates 
over  the  presumption  of  a  delivery.  It  is  not 
enough  to  shew  that  the  luggage  never  reached 
C,  or  to  give  evidence  of  a  loss,  which  is  equally 
consistent  with  a  loss  by  the  one  company  as  by 
the  other.    lb. 

Deliyery  on  Platform.] — It  is  the  duty  of  a 
railway  company  with  regard  to  the  luggage  of 
a  passenger,  which  travels  by  the  same  train 
with  him  but  not  under  his  control,  when  it  has 
reached  its  destination,  to  have  it  ready  for 
delivery  upon  the  platform  at  the  usual  place  of 
delivery  until  the  owner,  in  the  exercise  of  due 
diligence,  can  receive  it ;  and  the  liability  of  the 
company  does  not  cease  until  a  reasonable  time 
has  been  allowed  to  the  owner  to  do  so. 
Patscheider  v.  Great  Western  Railway  Com- 
pany, 3  Ex.  D.  153  ;  38  L.  T.  149  ;  26  W.  R.  268. 

Ae  to  Liability  of  Cab  Proprietor  for  Kegli- 
genoe  of  Driver.]— j&e  Hackney  Cabbiage. 

e.  Deposit  in  Clpak-room. 

Conditloni  on  Ticket — Knowledge  of,  by  CuBto- 
mer.] — If  a  cloak-room  ticket  has  on  the  face  of 
it  a  plain  and  unequivocal  reference  to  the  con- 
ditions printed  on  the  back,  the  person  taking 
such  ticket  is  bound  by  the  conditions,  whether 
he  has  made  himself  acquainted  with  them  or 
not.  Harris  v.  Great  Western  Railway  Com- 
pany, 1  Q.  B.  D.  515  ;  46  L.  J.,  Q.  B.  729  ;  34  L. 
T.  647  ;  25  W.  R.  63. 

H.  having  been  a  passenger  by  railway,  her 
luggage  (consisting  of  two  packages)  was  de- 
posited with  a  clerk  of  the  railway  company,  at 
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their  cloak-room  ;  and  the  person  depositing  it 
received  a  ticket  which  was  headed  "  Laggage 
and  cloak  office,"  and  on  the  £acc  of  which  was 
printed,  in  type  easily  legible,  "  left,  subject  to 
the  conditions  on  the  other  side.  This  ticket  to 
be  given  up  when  the  luggage  is  taken  away." 
And  on  the  other  side,  after  a  statement  of  the 
"  sums  to  Ixi  paid  for  w^arehousing  passengers' 
luggage,"  there  was  a  notice  that  "  the  company 
will  not  be  responsible  for  loss  of,  or  injury  to, 
any  package  beyond  the  value  of  5Z.,  unless  at 
the  time  of  the  delivery  of  such  package  the  true 
value  and  nature  thereof  .  .  .  shall  have  been 
declared,  .  .  .  and  a  sum  at  the  rate  of  Id,  per 
pound  sterling  ...  be  paid  ...  in  addition  to 
the  before-mentioned  ordinary  warehouse  charges. 
The  company  will  not  be  responsible  for  loss  of, 
or  injury  to,  articles  except  left  in  the  cloak- 
room." The  value  of  each  package  was  more 
than  5/.,  but  no  declaration  of  value  or  addi- 
tional payment  was  made.  The  person  who 
Uei>osited  the  luggage  knew  that  there  were 
conditions  on  the  back  of  the  ticket,  but  did 
not  know  what  those  conditions  w^ere.  The 
luggage  was  not  put  by  the  servants  of  the 
company  into  the  cloak-room,  but  was  left  in 
a  vestibule,  without  any  other  protection,  and 
was  stolen  owing  to  this  negligence  of  the  ser- 
vants of  the  company  : — Held,  that  the  luggage 
must  be  taken  to  have  been  deposited  subject 
to  the  conditions  on  the  back  of  the  ticket. 
lb. 

Held,  also,  by  Blackburn  and  McUor,  JJ.,  that 
the  conditions  were  applicable  to  the  loss,  and 
protected  the  company,  although  the  luggage 
was  not  deposited  in  the  cloak-room.  But,  by 
Lush,  J.,  that  the  contract  was  to  warehouse 
the  luggage  in  the  cloak-room,  and  that  the 
conditions  only  protected  the  company  as  to  a 
deposit  in  the  cloak-room.     lb. 

vVhen  a  person  delivers  a  parcel  at  the  cloak- 
room of  a  railway  company,  and  receives  a  ticket 
with  conditions  on  the  back  limiting  the  com- 
pany's liability,  he  is  not  bound  if  he  does  not 
know  there  is  writing  on  the  ticket ;  but  if  he 
knows  there  is  writing  containing  conditions  he 
is  bound  ;  if  he  knows  there  is  writing,  but  does 
not  know  it  contains  conditions,  he  is  bound,  if 
in  the  opinion  of  the  jury  reasonable  notice  is 
given  that  it  contains  conditions.  Gabell  v. 
South' Eastern  Railway  Company^  Parker  v. 
Simth-Eastern  Eailway  Company,  2  C.  P.  D. 
416  ;  46  L.  J.,  C.  P.  768  ;  37  L.  T.  540 ;  25  W.  R. 
664— C.  A. 

A  person  delivered  a  parcel  of  a  value  exceed- 
ing 10/.  at  a  cloak-room  of  a  railway  company, 
paid  2rf.,  and  received  a  ticket,  on  which  were 
the  words  '*  See  back."  On  the  back  was  a  con- 
dition that  the  company  would  not  be  responsible 
for  packages  exceeding  the  value  of  10/.  The 
parcel  was  lost,  and  the  owner  sued  for  its  value. 
The  jury  was  asked  "whether  he  knew  of  the  con- 
dition, and  whether  he  was  under  any  obligation 
in  the  exercise  of  reasonable  caution  to  make 
himself  aware  of  it.  The  jury  answered  in  the 
negative,  and  found  a  verdict  for  him  : — Held, 
that  there  was  a  misdirection,  and  there  must 
be  a  new  trial.  lb.  Reversing  the  judgment 
of  the  Common  Pleas  Division,  1  C.  P.  D.  618 ; 
45  L.  J.,  C.  P.  515  ;  34  L.  T.  654. 


Company  are  not  Liable  at  Carriers  in 
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by  a  railway,  deposited  her  trayelling  bag  in  the 
cloak-room  at  a  station,  taking  a  ticket  for  it, 
and  paying  2d.  On  returning  to  reclaim  it,  she 
found  that  it  had  been  delivered  to  some  one 
else.  It  was  afterwards  recovered,  bnt  witboat 
several  articles  of  value  that  had  been  in  it  when 
it  was  deposited.  On  the  back  of  the  ticket  was 
printed,  "  The  company  will  not  be  responfiiblc 
for  articles  left  by  passengers  at  the  station,  un- 
less duly  registered,  for  which  a  chai^ge  of  2d. 
per  article  vrill  be  made,  and  a  ticket  giren  in 
exchange  ;  and  no  article  will  be  given  np  with- 
out the  production  of  the  ticket,  or  satisfactory 
evidence  of  the  ownership  being  adduced.  A 
charge  of  Id.  per  diem  in  addition  will  be  made 
on  all  articles  left  in  the  cloak-room  for  a  longer 
period  than  twenty-four  hours.  The  company 
will  not  be  responsible  for  any  package  exceed- 
ing the  value  of  10/."  It  did  not  appear  whether 
the  passenger  had  read  the  ticket  or  not,  but  she 
brought  it  back  to  the  cloak-room  on  applying 
for  the  return  of  her  luggage : — Held,  in  an 
action  against  the  company  for  not  safely  keep- 
ing the  bag,  first,  that  17  &  18  Vict,  c  31,  &  7, 
did  not  apply,  the  company  not  receiving  the 
bsg  as  a  carrier.  Van  Ibll  y.  South^Eattem 
Railway  Company,  12  C.  B.,  N.  S.  75  ;  31  L.  J^ 
C.  P.  241 ;  8  Jur.,  N.  S.  1213 ;  6  L.  T.  244  ;  10 
W.  R.  578. 

Held,  secondly,  that  the  inference  was  that  the 
passenger  assented  to  the  terms  of  the  notice  on 
the  ticket,  and  therefore,  as  the  value  of  the 
articles  missing  exceeded  10/.,  the  company  was 
not  liable  for  the  loss.    lb. 

A.  travelled  to  London  by  a  railway ;  dep<^ted 
a  box  at  the  cloak-room ;  paid  a  charge  of  2«/^ 
and  received-  a*  ticket,  on  the  back  of  which 
were  printed  conditions ;  but  it  contained  no 
notice  of  the  hours  the  cloak-room  was  kept  open, 
or  of  the  time  the  box  was  to  be  redeliTered : 
— Held,  that  there  was  an  implied  contract  cm 
the  part  of  the  company  to  deliver  the  box  to 
A.  on  reasonable  request,  and  in  reasonable  time. 
Stallard  v.  Great  Western  Railway  Company, 
2  B.  &  S.  419 ;  31  L.  J.,  Q.  B.  137 ;  8  Jur.,  N.  8. 
1076;  6  L.  T.  217  ;  10  W.  R.  488. 

Lobs  of  Patterns  Deposited— Aetnal  Talne.] — 
Where  a  commercial  traveller  deposited  a  case 
of  patterns  in  a  waiting-room  of  a  railway  com- 
pany, and  it  was  lost : — Held,  that  he,  in  an 
action  against  them  as  warehousemen  for  negli- 
gence, could  not  recover  damages  beyond  the 
actual  value  of  the  article  lost.  There  is  no 
undertaking  on  the  part  of  warehousemen  to  be 
answerable  beyond  the  actual  value  of  the 
article,  except  by  special  contract.  Andenum  r. 
Xortk'Basttfrn  Railway  Company^  4  L.  T.  216  j 
9  W.  R.  519. 

Protection  under  Conditions.]  —  Where  an 
article  deposited  in  the  cloak-room  of  a  railway 
company  exceeds  10/.  in  value,  a  notice  on  the 
ticket  given  to  the  depositor  that  "  the  company 
will  not  be  responsible  for  any  package  exceed- 
ing the  value  of  10/."  protects  the  company  from 
liability,  not  only  for  the  loss  of  such  an  article, 
but  also  for  delay  in  delivering  it,  at  least  where 
the  delay  is  caused  by  no  wilful  act  or  default  of 
the  company,  and  without  its  privity  or  know- 
ledge. Pepper  v.  South-Eoitem  Railway  Cfm- 
pany,  17  L.  T.  469. 

Compare  aUo  eases  ante^  coL  2002, 
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IClitazy  Baggago.] — ^  Public  baggage,  stores, 
and  arms/*  &c.,  sent  by  railway,  in  charge  of  any 
of  Her  Majesty's  forces,  specified  in  7  &  8  Vict, 
c.  86,  s.  12,  is  "  their  baggage,"  no  matter  what 
may  be  the  disproportion  between  the  amount  of 
baggage  and  the  number  of  the  forces  in  charge 
of  it,  and  must  be  carried  by  a  railway  company 
at  the  rates  imposed  by  that  section.  Att.-Gen. 
V.  Greut  Southern  and  WeJttem  BailiV4iy  Citwn- 
j)any,  14  Ir.  C.  L.  R.  447. 


III.  CARRIAGE  OF  GOODS  AND  ANIMALS 
AT  COMMON  LAW. 

I.  Common  Cabbiebs  of  Goods. 

Impliad  Contracts.] — ^When  goods  are  deliTerc<l 
to  carriers  for  conveyance,  the  implied  contract 
of  the  carriers  is,  safely  and  securely  to  convey 
the  goods,  and  within  a  reasonable  time.  Ru- 
plmel  V.  Pirkford,  2  D..  N.  S.  916  ;  5  M.  &  G.  551  ; 
6  Scott,  N.  R.  478  ;  12  L.  J.,  C.  P.  176 ;  7  Jur.  815. 

The  duty  of  common  carriers  to  carry  safely 
is  independently  of  any  contract  made  by  them, 
and  no  contract  need  be  proved  in  an  action 
founded  on  the  custom  of  the  realm.  Pozzi  v. 
Shipttm,  1  P.  &  D.  4  ;  8  A.  &  B.  963  ;  1  W.,  W. 
k  H.  624. 

Reward.] — A  carrier  is  not  bound  to  convey 
good.s  except  on  payment  of  the  full  price  for  the 
carriage,  according  to  their  value  ;  and  if  that  is 
not  paid,  it  is  competent  to  him  to  limit  his 
liability  by  special  contract.  Wyld  v.  Pichfordy 
8  M.  &  W.  443, 

But  he  is  not  exempted  thereby  from  all  re- 
sponsibility ;  but  is,  notwithstanding  the  notice, 
bound  to  take  ordinary  care  in  the  carriage  of 
the  goods,  and  is  liable  not  only  for  any  act 
which  amounts  to  a  total  abandonment  of  his 
character  of  a  carrier,  or  for  wilful  negligence, 
but  also  for  a  conversion  by  a  misdelivery  arising 
from  inadvertence  or  mistake,  if  such  inadvert- 
ence or  mistake  might  have  been  avoided  by  the 
exercise  of  ordinary  care.    Ih, 

Insurer  of  Goods.] — A  carrier  was  held  at 
common  law  to  be  an  insurer  of  the  goods  which 
he  carried  ;  he  was  obliged  for  a  reasonable  re- 
ward to  carry  any  goods  to  the  place  to  which  he 
professed  to  carry  goods,  which  were  offered  him, 
if  his  carriage  would  hold  them,  and  he  was  in- 
formed of  their  qiuili ty  and  value  ;  he  was  not 
obliged  to  take  a  package,  the  owner  of  which 
would  not  inform  him  what  were  its  contents, 
and  of  what  value  they  were;  if  he  did  not 
ask  for  his  information,  or  if,  when  he  asked, 
and  was  not  answered,  he  took  the  goods,  he 
was  answerable  for  their  amount,  whatsoever 
that  might  be  ;  he  might  limit  his  re8])onsibility 
AS  an  insurer  by  notice,  but  that  notice  would 
not  protect  him  against  the  consequences  of  a 
loss  by  gross  negligence.  MacMin  v.  Water- 
hnme,  2  M.  &  P.  319  ;  5  Bing.  212  ;  S.  P.,  ItileyT. 
Home,  5  Bing.  217,  224  ;  2  M.  &  P.  331. 

Exceptions.]  —  A  common  carrier  must 

make  good  a  loss  though  not  in  fault,  as,  if  he  is 
robbc<l.     Gibbon  v.  Paynton,  4  Burr.  2298. 

A  carrier  who  undertakes  for  hire  to  carry 
g(K>ds,  is  bound  to  deliver  them  at  all  evcnt^^, 
except  damaged  or  destroyed  by  the  act  of 
God  or  the  king's  enemies ;  even  though  the 
jury  expressly  find  that  they  were  destroyed 


without  any  actual  negligence  of  the  carrier. 
Fartoard  v.  Pittard,  1  T.  R.  27 ;  S.  P.,  Hyde  v. 
Trent  and  Mersey  Navigation  Company^  6  T.  R. 
389 ;  1  Esp.  36. 

Where  an  order  is  given  to  a  carrier,  antece- 
dently to  the  delivery  of  goods,  who  assents  to 
deal  with  them  when  delivered  in  a  particular 
manner,  a  duty  is  imposed  on  him  on  the  re- 
ceipt of  the  goods  to  deal  with  them  according  to 
the  order  previously  given  ;  and  the  law  implies 
a  promise  by  him  to  perform  such  duty.  Streeter 
V.  Horloch,  7  Moore,  283 ;  1  Bing.  34. 

When  Cnstomer'aocompanie8.]~If  A.  sends 
goods  by  B.,  who  says,  "  I  will  warrant  they  shall 
go  safe  ;"  B.  is  liable  for  any  damage  sustained 
by  the  goods,  notwithstanding  A.  sends  one  of 
his  servants  in  B.'s  cart  to  look  after  them. 
Robinson  v.  Dunviore^  2  B.  &  P.  416. 

By  "Water.] — Common  carriers  by  water  were 
conveying  goods  for  hire  in  a  boat  towed  by  one 
of  their  steam-packets.     As  the  steam-packet 
approached  a  pier  to  take  in  passengers,  the  cap- 
tain of  the  packet  stopped  its  course,  in  order  to 
allow  another  vessel  to  clear  away  from  the  pier. 
This  was  a  proper  course  on  the  part  of  the  cap- 
tain, but  the  day  being  boisterous  and  the  tide 
running  strong,  with  a  good  deal  of  sea,  though 
there  was  nothing  unusual  in  the  weather,  the 
effect  of  the  stoppage  was  that  the  tow-boat  was 
driven  by  the  wind  and  tide  against  the  rudder 
of  the  steam-packet,  so  that  it  was  injured  and 
the  goods  damaged.    There  was  no  negligence  on 
the  part  of  any  one  : — Held,  that  though  there 
was  no  negligence,  the  carriers  were  liable  to 
indemnify  the  owner  of  the  goods  for  the  damage 
caused  by  the  accident,  since  it  could  not  be  said 
'  to  be  imputable  immediately  to  the  act  of  God, 
,  for  the  proximate  cause  of  the  injury  was  the 
1  stoppage  of  the  steam-packet.     Oakley  v.  Port 
\  of  Portsmouth  and  Ryde  United  Steavi-packet 
Company,  11  Ex.  618  ;  25  L.  J.,  Ex.  99.     And 
!  see   Xuyent   v.    Smith  (under  Cabbiebs    of 
AjaMALS),  infra. 

Where  Contraot  in  Foreign  Conntry.] — Where 
the  contract  was  made  in  a  foreign  country  and 
there  was  no  question  raised  as  to  the  lex  loci 
contractus,  it  was  left  to  the  jury  to  say  whether 
there  had  been  negligence,  and  what  would  be 
reasonable  care  and  diligence  under  the  circum- 
stances.    Cohen  v.  Gavdet^  3  F.  k  F.  455. 

Carriages — ^Perry.] — The  owner  of  a  fernr  is 
bound  to  convey  carriages  and  tlieir  contents. 
Walker  y,  Jaehsim,  10  M.  &  W.  16;  12  L.  J., 
Ex.  165. 

2.  Railway  Companies. 

Delay — Ordinary   Diligence— Vis  major.] — A 

carrier  of  goods  or  cattle  is  only  bound  to  carry 
in  a  reasonable  time  under  ordinary  circum- 
stances, and  is  not  bound  to  use  extraordinary 
efforts  or  incur  extra  expense  in  order  to  sur- 
mount obstructions  caused  by  the  act  of  God,  as 
a  fall  of  snow.  Briddony.  Great  Xortliem  Rail- 
way  Company,  28  L.  J.,  Ex.  51  ;  32  L.  T.,  O.  S.  94. 
A  common  carrier  of  goods  is  not,  in  the 
absence  of  a  special  contract,  bound  to  carry 
within  any  given  period  of  time,  but  only  within 
a  time  which  is  reasonable,  regarding  all  the 
circumstances  of  the  case  ;  and  he  is  not  respon- 
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Bible  for  the  consequences  of  delay  arising  from 
causes  beyond  his  control.  J'aylor  v.  Great 
Aorth^'m  Railway  Company,  1  L.  R.,  C.  P.  385  ; 
35  L.  J.,  C.  P.  210  ;  12  Jur.,  N.  S.  372. 

A  railway  company  was  prevented  by  an  un- 
avoidable obstruction  on  its  line  from  carrying 
goods  within  the  usual  time.  The  obstruction 
was  occasioned  by  an  accident  resulting  solely 
from  the  negligence  of  another  company,  having 
parliamentary  running  powers  over  the  line : — 
Held,  that  the  railway  company  was  not  liable 
to  the  owner  of  the  goods  for  damage  to  them 
caused  by  the  delay.     Ih, 

In  the  absence  of  an  express  contract,  the  obli- 
gation of  a  carrier  of  goods  is  to  carry  them  ac- 
cording to  the  usual  route  professed  by  him  to 
the  public,  and  to  deliver  them  within  a  reason- 
able time.  Hales  v.  London  and  North-  Western 
Jiailwau  Company,  4  B.  &  S.  66  ;  32  L.  J.,  Q.  B. 
292  ;  8  L.  T.  421  ;  11  W.  R.  866. 

A  railway  company  undertaking  to  carry  goods 
from  A.  to  B.,  must  deliver  them  w^ithin  a  reason- 
able time,  having  reference  to  the  means  at  their 
disposal  for  forwarding  them  ;  and  they  are  not 
justified  in  delaying  the  delivery  by  adopting  a 
particular  mode  of  forwarding  the  goods,  merely 
because  that  is  the  usual  mode  adopted.    Ih, 

Sffeet  of  8  ft  9  Viot.  e.  20,  s.  86.]— The  Railway 
Clauses  Act,  8  &  9  Vict.  c.  20,  s.  86,  docs  not 
imix)so  on  railway  companies  acting  as  carriers 
any  further  liabilities  than  those  which  attached 
to  common  carriers.  Johnson  v.  Midland  Rail- 
way Company,  6  Railw.  Cas.  61  ;  4  Ex.  367  ;  18 
L.  J.,  £)x.  366. 

Intermediate  Statioiu.] — Therefore,  although 
a  company  carries  coals  and  other  goods  for  hire 
from  one  end  of  their  line  to  the  other,  and 
carries  goods  other  than  coals  from  an  inter- 
mediate station,  they  are  not  bound  to  carry 
coals  from  that  station  unless  they  have  publicly 
professed  to  do  so ;  and  even  if  they  have  held 
themselves  out  as  carriers  of  coals  from  that  sta- 
tion, no  action  for  refusing  to  carry  coals  from  it 
will  lie.  unless  it  is  shewn  that  the  company  has 
conveniences  at  the  station  for  receiving  and 
carrying  the  coals.     Ih, 

XTxireaBOiiable  Conditioni.] — A  railway  com- 
pany acting  as  a  common  carrier  is  bound  to 
carry  such  goods  as  are  tendered  to  it  for  the 
purpose  of  being  carried,  together  with  the 
proper  charge  for  such  carriage  ;  and  the  com- 
pany cannot  insist  upon  the  sender  signing  such 
conditions  as  are  unreasonable.  Garton  v. 
Bristol  and  Exeter  Railway  Company,  1  B.  &  S. 
112  ;  30  L.  J.,  Q.  B.  273  ;  7  Jur.,  N.  S.  1234  ;  9 
W.  R.  734. 

A  railway  company  has  no  right  to  close  its 
offices,  and  refuse  to  receive  goods  which  are  ten- 
dered to  it  with  the  proper  amount  for  carriage, 
while  at  the  same  time  they  continue  to  receive 
goods,  prepared,  assorted  and  packed  in  the  same 
manner,  from  a  particular  individual.    Ih, 

Ho  ObUgatioB  to  Carry  exoept  as  Advertiied.] 

— There  is  no  obligation  on  railway  companies, 
whether  at  common  law  or  under  17  &  18  Vict, 
c.  31,  to  carry  goods  otherwise  than  according  to 
their  profession.  Oxlade  v.  North-Ea^stem  &il» 
%oay  Company,  16  0.  B.,  N.  8.  680. 
Therefore,  it  is  competent  to  a  railway  com* 


pany  to  restrict  its  coal  traffic  to  the  carriage  of 
coals  for  colliery  owners,  from  the  pit's  mouth  to 
stations  where  such  colliery  owners  have  cells  or 
depdts  appropriated  to  them  for  the  reception 
and  sale  of  their  coals,  and  to  decline  to  carry 
coals  from  station  to  station,  or  for  coal  mer- 
chants, such  arrangement  being  essential  to  the 
regulation  of  the  large  traffic  in  that  article,  and 
the  company  not  being  common  carriers  of  coaL 
Ih, 

Posting  up  Tolls.] — A  railway  company  post- 
ing up  tolls,  including  those  charged  for  ooals,  do 
not  thereby  hold  themselves  out  as  common 
curriers  of  coals.  Oxlade  v.  Narth-Ea^em 
Railway  Company,  3  L.  T.  671 ;  9  W.  R.  272. 

Beyond  limits  of  Line.] — A  parcel  was  de- 
livered at  Lancaster,  to  the  Lancaster  and 
Preston  Junction  Railway  Company,  directed  to 
a  person  at  a  place  in  Derbyshire.  The  person 
who  brought  it  to  the  station  offered  to  pay  the 
carriage,  but  the  book-keeper  said  it  had  better 
be  paid  by  the  person  to  whom  it  was  directed  on 
the  receipt  of  it.  The  Lancaster  and  Preston 
Junction  Railway  Company  were  known  to  be 
proprietors  of  the  line  only  as  far  as  Preston, 
where  the  railway  united  with  the  North  Union 
line,  and  that^  afterwards,  with  another,  and  so 
on  into  Derbyshire.  The  parcel  having  been  Ic^t 
after  it  was  forwarded  from  Preston  : — Helii, 
that  the  Lancaster  and  Preston  Railway  Com- 
pany was  liable  for  its  loss,  Musehamp  ▼. 
Lancaster  and  Preston  Junction  Railway  Cvm^ 
pany,  8  M.  &  W.  421  ;  2  Railw.  Cas.  607  ;  5  Jur. 
656. 

One  who  holds  himself  out  as  a  carrier  of 
goods  between  two  places,  one  of  which  is  be- 
yond the  confines  of  England,  is  still  subject  to 
the  common  law  liability  of  a  carrier  for  hire, 
and  is  bound  to  accept  all  goods  which  are  rea- 
sonably tendered  to  him  for  conveyance  between 
these  limits.  Crouch  v.  London  and  Nitrtk- 
Western  Railway  Company,  14  C.  B.  255  ;  7 
Railw.  Cas.  717  ;  2  C.  L.  R.  188  ;  23  L.  J.,  C.  P. 
73  ;  18  Jur.  148. 

Where  a  railway  company  receives  goods  for 
reward  to  carry  from  one  station  to  another, 
they  are  answerable  for  a  loss  occurring  between 
them  during  the  transit,  though  it  may  happen 
on  a  line  of  railway  belonging  to  another  &>m- 
pany.  Scotthorn  ▼.  Stmth  Staffordshire  Rail- 
way Company,  8  Ex.  341  ;  22  L.  J.,  Ex.  121  ;  7 
Railw.  Cas.  810. 

Under   Special   Contract] — ^Tbe    Great 

Northern  Railway  Company  agreed  with  A.  to 
carry  for  him,  at  the  rate  of  170  tons  a  day, 
30,000  tons  of  coal  from  a  colliery  lo  London, 
the  York  and  Berwick  Railway  Company  under- 
taking to  haul  the  waggons  from  the  collieiy  to 
York  ;  and  it  was  agreed  that  the  contract  was 
founded  on  the  basis  that  there  should  be  no  un- 
reasonable detention  of  the  waggons  by  the  York 
and  Berwick  Company  : — Held^  that  it  was  a 
condition  precedent  to  the  Great  Northern  Com- 
pany's obligation  to  cany  the  coal,  that  there 
should  be  no  unreasonable  delay  by  the  York 
and  Berwick  Company  iu  hauling  the  waggons. 
Johtiassohn  v.  Great  Northern  RaUwayGfmpany, 
10  Ex.  434  ;  24  L.  J.,  Ex.  31. 

F.  delivered  at  Bristol  to  a  railway  compaDT 
goods,  and  took  from  them  a  receipt  note,  which 
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stated  that  the  goods  were  received  to  be  con- 
veyed by  the  company,  and  on  the  conditions 
stated  on  the  other  side.  Then  followed  a  state- 
ment that  Bristol  was  the  station  from  which, 
and  Paddington  the  station  to  which,  the  goods 
were  to  \^  carried,  and  that  F.'s  address  was  at 
B  romp  ton.  One  of  the  conditions  stated,  that 
goods  addressed  to  consignees  resident  beyond 
the  immediate  vicinity  of  the  company's  goods 
stations  would  be  forwarded  by  public  carrier  or 
otherwise,  as  opportunity  might  offer,  but  that 
the  delivery  of  the  goods  by  the  company  would 
be  considered  as  complete,  and  the  responsibility 
of  the  company  cease,  when  such  carriers  re- 
ceived the  goods,  and  that  the  company  would 
not  be  responsible  for  loss  or  damage  to  goods 
Ixjyond  the  limits  of  their  railway.  The  goods 
were  safely  conveyed  by  the  company  to  their 
London  terminus  at  Paddington,  and  then  given 
over  to  a  person  specially  appointed  by  them 
for  the  collection  and  delivery  of  goods ;  and, 
through  the  negligence  of  his  servant,  were 
damped  on  their  delivery  at  F.'s  house  at 
Brompton.  The  company  made  one  entire 
charge  for  the  carriage  from  Bristol  to  Bromp- 
ton : — Held,  that  the  company  was  not  liable  for 
the  damage  ;  and  consequently  a  declaration, 
which  stated  that  they  as  common  carriers  re- 
ceived the  goods  to  be  carried  from  Bristol  to 
Brompton  could  not  be  supported.  Fowles  v. 
Great  Western  Railway  Company,  7  Ex.  699 ; 
7  Bailw.  Cas.  421 ;  22  L.  J.,  Ex.  76  ;  17  Jur. 
214. 

At  the  Bath  station  of  the  Great  Western 
Kailway  Company  goods  were  received  for  the 
purpose  of  being  forwai-ded  to  Torquay.  The 
line  of  that  company  ends  at  Bristol,  at  which 
place  the  line  of  the  Bristol  and  Exeter  Com- 
pany begins.  The  goods  would  have  to  be  put 
on  a  thiSi  railway  before  reaching  Torquay.  The 
receipt  note  given  at  Bath  was  thus  headed : 
**  To  the  Great  Western  Railway  Company  :  Re- 
ceive the  undermentioned  goods  on  the  con- 
ditions stated  on  the  other  side,  to  be  sent  to 
Torquay  station,  and  delivered  to  C,  consignee, 
or  his  agent. "  The  Great  Western  Company  re- 
ceived the  carriage-money  for  the  whole  distance 
from  Bath  to  Torquay.  On  the  arrival  of  the 
goods  at  Bristol  they  were  put  on  the  line  of  the 
Bristol  and  Exeter  Company,  whore  they  were 
destroyed  by  tire.  An  action  was  brought  against 
this  latter  company  to  recover  compensation  for 
the  loss  : — Held,  that  the  contract  was  with  the 
Great  Western  Company  alone,  and  that  the 
Bristol  and  Exeter  Company  was  not  liable. 
Jfristol  and  Exeter  Mailway  Company  v.  M- 
lin^,  7  H.  L.  Cas.  194  ;  29  L.  J.,  Ex.  41  ;  5  Jur., 
N.  S.  1367. 

After  a  verdict  for  the  plaintiff  a  rule  to  enter 
a  nonsuit  was  obtained,  and  the  grounds  were 
stated  to  be  ''that  the  goods  lost  or  damaged 
were  received  and  carried  under  a  contract,  by 
the  conditions  of  which  the  company  was  not 
liable  for  loss  or  damage  by  fire."  A  judgment 
was  given,  which  was  reversed  in  the  Exchequer 
Chamber,  and  the  case  was  brought  up  to  the 
House  of  Lords : — Held,  that  it  was  competent 
to  the  Bristol  and  Exeter  Company  on  the  hear- 
ing of  the  case  to  discuss  the  question,  whether 
any  contract  whatever  existed  as  between  itself 
and  the  plaintiff.    lb, 

Damage  on  other  Lines.]— A.  deliyered 

to  P.,  at  Worcester,  a  package  addzoflBed  to  him 


to  be  carried  from  Worcester  to  Chester.  P. 
(who  acted  as  agent  for  receiving  goods  both  of 
the  Great  Western  Railway  Company  and  Lon- 
don and  North-Western  Railway  Company) 
wrote  under,  the  address  "Via  Stafford,"  and 
delivered  tlie  package  to  the  Great  Western 
Railway,  who  carried  it  on  their  line  to  vStaffoi-d, 
whence  it  was  carried  in  the  Great  Western 
Railway  Company's  waggons  on  the  line  of  the 
London  and  North-Western  Railway  to  Chester : 
— Held,  that  there  was  evidence  of  a  contract 
with  the  Great  Western  Railway  Company  to 
carry  the  whole  distance  from  Worcester  to 
Chester,  and  therefore  the  Great  Western  Rail- 
way Company  was  liable  for  damages  done  to 
the  contents  of  the  package  during  the  journey. 
Webber  v.  Great  Western  llailway  Company, 
34  L.  J.,  Ex.  170 ;  12  L.  T.  498  ;  13  W.  R.  755  : 
and  4  H.  &  C.  582— Ex.  Ch. 

Where  a  railway  company  receives  goods  at 
one  terminus  to  carry  them  to  another,  they  are 
answerable  for  any  loss  that  may  occur  between 
them,  although  it  may  be  on  a  line  of  railway 
that  does  not  belong  to  such  company ;  and  the 
receipt  of  goods  so  to  be  carried  is  primS  facie 
evidence  of  such  liability.  Watson  v.  Amber- 
gate  Railway  Company,  16  Jur.  448. 

By  Sea  and  Land.] — ^When  a  carrier  makes 


one  contract  for  carriage  partly  by  land  and 
partly  by  water  the  contract  is  divisible  so  as  to 
bring  that  part  which  applies  to  carriage  by  land 
within  11  Geo.  4  &  1  Will.  4,  c.  68.  Le  Con- 
teur  V.  London  and  South- Western  Railway 
Company,  1  L.  R.,  Q.  B.  44  ;  35  L.  J.,  Q.  B.  40  ; 
12  Jur.,  N.  S.  266  ;  13  L.  T.  825  ;  14  W.  R.  80. 

The  principle  that  where  a  railway  company 
undertfiJtes  the  carriage  of  goods  to  a  specified 
place,  and  the  goods  are  lost  at  a  point  beyond 
the  terminus  of  its  line,  the  company  is  respon- 
sible, applies  when  a  portion  of  the  transit  is  to 
be  effected  by  water,  or  even  by  sea.  Wilby  v. 
West  Cornwall  Railway  Company,  2  H.  &  N. 
703  ;  27  L.  J.,  Ex,  181  ;  4  Jur.,  N.  «.  284. 

A  parcel  was  delivered  at  Penzance  to  the 
West  Cornwall  Railway  Company,  addressed  to 
a  person  at  Wolverhampton  '<  per  first  steamer 
from  Hayle."  The  company's  railway  only 
extends  from  Penzance  to  Truro ;  but  their  prac- 
tice is  to  send  goods  for  Bristol,  or  places  above 
it,  to  a  seaport  called  Hayle,  and  there  deliver 
them  to  the  steamboats,  and  to  send  parcels  for 
Bristol,  or  places  above  it,  to  Truro,  and  there 
deliver  them  to  other  carriers,  who  carry  them 
from  Truro  to  Plymouth  (for  which  distance 
there  is  no  railway),  and  from  Plymouth  they 
are  sent  by  railway  to  Wolverhampton.  The 
company  carried  the  parcel  by  their  railway  to 
Hayle,  where  they  delivered  it  to  a  steamboat, 
by  which  it  was  conveyed  to  Bristol,  and 
thence  by  railway  to  Wolverhampton.  The 
goods  in  the  parcel  having  been  damaged  after 
the  delivery  to  the  steamboat: — Held,  that, 
under  these  circumstances,  a  jury  might  infer  a 
contract  by  the  company,  as  common  carriers, 
to  carry  the  whole  distance  from  Penzance 
to  Wolverhampton ;  and,  consequently,  that 
they  were  liable  for  the  damage  to  the  goods. 
lb. 

Held,  also,  that  it  was  not  ultra  vires  for  the 
company  to  carry  beyond  their  own  line  by  sea 
or  by  coach.    lb. 

See  also  cases,  sub  tit.  PASSENaEBS  and  theib 
LUOOAGE,  iupra. 
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3.  Notices  and  Special  Contracts. 

Before  the  Carrien  Act — Effect  of  Kotiee.] — 
Before  this  statute  a  carrier  might  not  only  limit, 
but  exclude  all  rasponsibility  by  notice.  Maving 
V.  Todd,  1  Stark.  72  ;  4  Camp.  22.>. 

As  well  against  a  loss  by  robbery,  as  against 
an  accidental  loss.  Covington  v.  XVillan,  Gow, 
115. 

Where  a  carrier  gave  notice  that  he  would  not 
be  liable  for  goods  lost,  beyond  the  value  of  6i., 
that  extendcKi  to  the  property  of  passengers 
going  by  the  coach  or  other  carriage,  and  not  to 
gools  sent  to  be  carried  only.  Clarke  v.  Gray. 
ti  E.ist,  604  ;  2  Smith,  622  ;  4  Esp.  177. 

Where  a  carrier  receives  valuable  goods  to 
carry  after  notice  to  the  bailor  that  he  will  not 
be  responsible  for  loss  or  damage  to  them  unless 
a  higher  rate  than  usual  is  paid  for  the  carriage, 
lie  receives  them  on  the  terms  of  the  notice 
which  amounts  to  a  special  contract.  Wyld  v. 
Picltford,  8  M.  A:  Co.  44:t. 


Two  Koticet.] — A  carrier,  who  gave  two 


notices  limiting  his  responsibility,  was  bound  by 
that  which  was  least  beneficial  to  himself.  Munn 
V.  Baker,  2  Stark.  255. 

A  carrier  placed  a  board  in  his  office,  giving 
notice  that  he  would  not  be  answerable  for 
jewels,  however  small  their  value,  unless  en- 
tered as  such  ;  but  circulated  handbills,  stating 
generally,  that  he  would  not  be  answerable  for 
any  article  above  the  value  of  5/.,  unless  entered 
as  such  : — Held,  that  he  was  answerable  for  the 
loss  of  jewels  not  entered  as  such,  if  under  the 
value  of  5/.     Cobdrn  v.  Bolton^  2  Camp.  108. 

Commencemeiit  of  liability.] — In  an  ac- 


tion against  a  carrier  for  not  taking  care  of,  and 
safely  conveying  goods  according  to  his  promise, 
it  appeared  that  he  had  limited  his  responsibility 
as  such,  by  means  of  a  notice  of  which  the 
plaintiff  was  cognizant : — Held,  that  he  having 
declared  against  the  defendant  as  a  carrier,  could 
not  insist  that  the  goods  were  lost  from  his 
warehouse,  before  the  actual  carriage  of  the 
go(xls  commenced.  Roskell  v.  Waterhouse,  2 
Stark.  4G1. 

A  keeper  of  a  booking-house  could  not  set  up  a 
notice,  that  he  would  not  be  answerable  for  goods, 
if  above  a  certain  value,  as  a  defence  against  the 
effect  of  negligence  in  himself  or  his  scn'ants. 
Newborn  v.  Just,  2  C.  &  P.  70. 


To  whom  to  be  given.] — A  carriers  notice 


limiting  his  liability  was  not  available,  if  it  ap 
j)eared  that  it  did  not  come  to  the  knowledge  of 
the  customer.  Kerr  v.  Willan^  6  M.  &  S.  J  50  ; 
2  Stark.  53. 

A  notice  given  to  the  vendor  was  equivalent 
to  notice  to  the  vendee  who  directed  the  goods 
to  be  sent.  Mar  in  g  v.  Todd,  1  Stark.  72  ;  4 
Camp.  225. 

So  notice  to  the  principal  was  in  law  notice  to 
all  their  agents.  Mayhew  v.  Eamei,  4  D.  &  R. 
484  ;  3  B.  &  C.  601  ;  1  C.  &  P.  550. 

The  carrier's  agent  telling  the  female  servant 
of  the  owner  of  a  parcel  above  the  value  of  5/., 
that  it  ought  to  be  insured,  was  not  a  sufficient 
notice  of  the  limitation  of  the  carrier's  respon- 
sibility. Afacklin  v.  Waterhotue,  5  Bing.  212 ; 
2  N.  &  P.  319. 

When  a  parcel  was  delivered  by  the  plaintiff's 
agent  at  W.,  to  the  defendant,  to  be  carried  to 


the  plaintiff,  who  resided  in  London,  it  waa  soffi- 
cient  for  the  defendant  to  prove  that  the 
plaintiff  received  notice  in  London,  that  the 
defendant  would  not  be  responsible  for  goods 
exceeding  61.  in  valae,  unless  entered  and  paid 
for,  without  proving  any  notice  to  the  ag^oit  in 
the  country.    Alford  v.  Ilornt,  3  Stark.  136. 

Whether  Bead  or  not] — In  an  action 

against  carriers  for  the  loes  of  goods  intrusted  \.o 
their  care,  there  was  contradictory  evidence  as 
to  whether  a  ticket  limiting  their  responsibility 
had  been  delivered  by  them  to  the  plaintiff  at 
the  time  of  taking  the  goods  in  charge  : — Held, 
that  the  jury  was  rightly  directed  to  say,  whether 
that  ticket  had  been  delivered  to  the*  plaintiff ; 
and  that  it  was  not.  necessary  to  leave  to  them 
whether  or  not  it  had  been  read  over  or  ex- 
plained to  him.  Palmer  v.  Grand  Junction 
Railway  Ctmipany,  4  M.  &  W.  749  ;  7  D.  P.  C. 
232  :  3  Jur.  659. 


By  whom  givea.]— ^Vhere  it  was  agreed 


between  the  plaintiff  and  one  of  the  proprietors 
of  a  stage-coach,  to  carry  certain  parcels  for  the 
plaintiff  free  of  expense,  which  were  aeoordinglr 
carried  for  two  years,  but  there  was  no  evidence 
of  any  knowledge  of  this  agreement  by  the  other 
proprietors  ;  and  they  had  given  notice  that  they 
would  not  be  accountable  for  parcels  above  the 
value  of  51.  unless  entered  and  paid  for  : — Held, 
that  they  were  not  liable  for  the  loss  of  a  parcel 
of  above  the  value  of  51.  sent  by  the  plaintiff 
under  this  agreement,  of  the  value  of  which  no 
notice  had  been  given  to  the  proprietors.  Big- 
nold  V.  Waterhontte^  1  M.  &  S.  255. 

A  notice  that  the  proprietor  of  a  general  coach 
office  would  not  be  responsible  for  the  carriage 
of  parcels  of  more  than  52.  value,  unless  entered 
as  such,  would  not  avail  the  proprietor  of  a  ooach 
who  took  a  parcel  from  the  office,  unless  other- 
wise shewn  that  he  was  connected  with  the 
office.  Macklin  v.  Waterhmue,  5  Bing.  212  ;  2 
N.  &  P.  319. 


Posted  in  Office.] — A  notice  stuck  in  the 


office,  to  be  of  any  avail,  must  have  been  in  such 
large  characters  that  a  person  delivering  goods 
at  the  office  could  not  fail  to  read,  without  gross 
negligence.     Clayton  v.  Hvnty  3  Camp.  27. 

It  was  not  sufficient  notice  to  paste  upon  the 
door  of  the  office  a  bill  blazoning  the  advantage 
of  his  conveyances,  and  stating  in  small  characteis, 
at  the  bottom  of  it>  that  he  would  not  be  an- 
swerable for  goods  aix)ve  the  value  of  5?.  unless 
entered  as  such,  and  paid  for  accordingly.  Butler 
V.  Ileane,  2  Camp.  415. 

It  was  not  sufficient  to  shew  that  a  printed 
notice  was  exhibited  in  the  carrier's  office,  wh^e 
the  goods  were  delivered  by  a  porter,  although 
the  porter  could  read,  and  had  seen  the  notice,  if 
in  fact  he  had  never  read  it.  Kerr  v.  WiUan^  2 
Stark.  53  ;  6  M.  &  S.  160 ;  iS  P.,  Da^t  v.  WxOan, 
2  Stark.  279. 

A  notice  of  certain  limitations  on  a  general 
liability,  suspended  at  the  termini  of  the  joniney, 
would  not  attach  upon  the  delivery  of  goods  at 
intermediate  places,  where  no  such  notice  was 
given.     Gouger  v.  Jolly ^  Holt,  317. 


By  Advertiseineiit.] — ^In  an  action  against 


a  carrier  for  negligence,  he  could  not  read  in  eti. 
dence  the  advertisement  in  a  new^japer,  by  which 
he  limited  his  responwbility,  unless  he  fiiat  proved 
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that  the  plaintiff  was  in  the  habit  of  reading  that 
paper.    Leesoti  v.  Ifolt,  1  Stark.  186. 

To  fix  a  party  with  knowledge  of  a  general 
notice  by  which  a  coach  proprietor  limited  his 
responsibility,  it  was  proveil  that  he  had  taken  in 
for  three  years  a  newspaper  in  which  the  notice 
had  been  advertised  once  a  week ;  the  jury 
having,  nevertheless,  found  a  verdict  against  the 
proprietor,  the  court  refused  a  new  trial.  Rowlty 
t.  Ilorn^,  3  Bing.  2  ;  10  Moore,  247. 

Articles  ontside  Kotioe — Knowledge  of  Valne.] 
— A  notice  given  by  carriers  exempted  them 
from  their  liability  for  the  loss  of  go(xls  above 
the  value  of  5/.,  unless  the  appearance  of  the 
goods  necessarily  indicated  that  they  were  above 
that  value.     Down,  v.  Fromont^  4  Camp.  40. 

A  public  notice  given  by  carriers  that  they 
would  not  be  answerable  for  certain  specified 
articles,  or  any  other  goods  of  what  nature  or 
kind  soever,  above  the  value  of  5/.,  if  lost,  stolen 
or  damaged,  unless  a  special  agreement  was 
made,  and  a  premium  paid,  such  valne  to  be 
entered  at  the  time  of  delivery,  seemed  not  to 
extend  to  goods  which  did  not  faU  within  any 
of  the  specified  articles,  and  which  from  their 
bulk  and  quality  communicated  to  the  carriers 
at  the  time  of  delivery,  must  be  known  to  them 
to  excee<i  the  value  of  5/.  Beck  v.  Evans^  16 
East,  244;  3  Camp.  267. 

Notwithstanding  a  notice  by  carriers  that  they 
would  not  be  accountable  for  goods  of  a  particular 
description  above  the  value  of  5Z.,  unless  specified 
and  paid  for  as  such  when  delivered,  they  were 
liable  for  damage  done  to  an  article  of  this 
description,  much  above  the  value  of  6/.,  although 
not  paid  for  as  such  when  delivered,  their  book- 
keeper having  been  then  informed  of  its  value, 
and  desired  to  charge  for  it  what  he  pleased, 
which  should  be  paid,  provided  it  was  taken  care 
of.     WiUon  V.  Freettian,  3  Camp.  527. 

Notice  was  not  defeated  by  proof  that  the 
book-keeper  who  received  the  goods  was  conscious 
of  or  might  have  inferred  their  value.  Levi  v. 
Waterhouse,  1  Price,  280. 

If  a  carrier  gave  notice  that  he  would  not  be 
accountable  for  goods  above  the  value  of  20/. 
unless  entered,  and  an  insurance  paid,  over  and 
above  the  price  charged  for  carriage,  according 
to  their  value  :  a  person  who  entered  silk  exceed- 
ing the  value  of  20/.  and  did  not  pay  the  insur- 
ance could  not  recover  any  part  of  the  value  of 
the  goods  if  lost.  Harris  v.  Packwood,  3  Taunt. 
264. 

A  person,  who  knew  that  the  carrier  had  given 
a  notice,  delivered  to  him  a  parcel  containing 
goods  (much  exceeding  the  value  of  5/.)  to  be 
carried,  and  the  carrier  accepted  them  for  that 
purpose.  The  price  of  the  carriage  was  not  then 
paid.  The  carrier  knew  the  parcel  contained 
^oods  much  exceeding  ftl.  The  parcel  was  lost : 
— Held,  that  the  carrier  was  not  responsible. 
Marsh  V.  Horn4i,  5  B.  &  C.  322  ;  8  D.  &  R.  223. 

Other  Contraets.] — ^A  railway  company  pub- 
lished a  printed  notice,  which  was  fixed  over  the 
door  of  the  station  for  the  reception  of  goods 
in  Liverpool,  that  all  goods  received  after  4  o'clock 
P.M.  would  be  forwarded  on  the  next  working 
day.  Long  after  the  publication  of  this  notice 
goods  were  brought  to  the  station,  about  half- 
past  5  P.M.,  to  be  forwarded  to  Birmingham  by 
the  railway.  The  person  who  brought  them 
(a  servant  of  the  owner)  saw  the  company's 

VOL.  I. 


weigher,  and  asked  if  there  was  time,  i.  e.  for 
the  goods  to  proceed  that  evening ;  he  said  there 
was,  and  the  goods  were  placed  by  the  company's 
porters,  on  the  trucks  on  which  goods  are  carried 
upon  the  railway.  The  same  person  had  on 
former  occasions  taken  goods  of  the  same  kind 
to  the  station  at  a  later  hour,  which  were  never 
refused  for  being  too  late,  and  which  had  been 
forwarded  the  same  evening: — Held,  that  there 
was  evidence  to  go  to  the  jury  of  a  special  con- 
tract  by  the  company  to  forward  the  goods  on 
the  same  evening  on  which  they  were  delivered. 
Pichford  v.  Grand  Junction  Hailway  Ctympanyy 

12  M.  &  W.  766. 
In  an  action  against  a  railway  company  for 

not  delivering  cattle  at  a  certain  time,  according 
to  agreement,  the  question  left  to  the  jury  was 
"  whether  such  an  agreement  had  been  entered 
into : " — Held,  that  that  question  was  proper,  and 
that  it  was  ^necessary  to  direct  the  jury  to  say 
further  "  whether  the  cattle  were  carried  under 
the  bargain,"  that  point  not  having  been  made 
at  the  trial.  Brown  v.  Bristol  and  Exeter  RaiU 
I  way  Company,  4  L.  T.  830 ;  9  W.  R.  872. 

Evidence   to  explain  Contraot.] — ^M.  signed 

I  a  consignment  note,  stating   that  goods  were 

.  delivered   by  him    to  a  railway   company  to 

be  carried  to  N.,  but  the  charge  for  carriage  was 

not  inserted,  and  oral  evidence  was  given  that 

the  company's  agreement  with  M.,  before  the 

note  was  signed,  was  to  carry  to  K.,  a  greater 

I  distance ;  that  M.  did  not  read  the  note ;  and 

,  that  the  sum  to  be  charged,  and  which  was  paid, 

was  for  the  carriage  to  K. :  —Held,  that  the  note 

j  was  not  conclusive  of  the  contract,  and  that  the 

I  evidence  was  properly  received,  as  proving  a 

I  contract  additional  to,  and  not  at  variance  with, 

I  the  agreement  in  writing.     Jfalpas  v.  Lo^ndon 

and  South-  Western  Itailway  Company,  1  L.  R., 

C.  P.  336  ;  35  L.  J.,  C.  P.  166 ;  12  Jur.,  N.  S.  271  ; 

13  L.  T.  710 ;  14  W.  R.  391  ;  1  H.  &  R.  227. 
An  averment  of  a  contract  to  carry  goods  from 

London  to  Bath  is  supported  by  evidence  of  a 
contract  to  carry  from  Westminster  to  Bath; 
London  must  be  taken  in  the  enlarged  and 
popular  sense  of  a  collective  name,  and  not  in  a 
limited  sense,  applicable  to  the  citv  only.  Beck- 
ford  V.  Crutwell,  1  M.  &  Rob.  187 ;  5  C.  &  P. 
242. 

In  an  action  against  a  carrier  for  negligence  in 
the  conveyance  of  goods  by  water,  whereby  they 
became  wetted  and  spoiled,  it  appeared  that  the 
goods  were  put  on  board  his  boat  under  one 
entire  contract,  for  their  conveyance  from  Boston 
to  Leeds,  one  half  to  be  delivered  there,  the 
other  to  be  conveyed  to  and  delivered  at  Bradford. 
At  the  trial  the  plaintiff  proved  the  contract 
and  its  execution  by  oral  testimony;  but,  it 
appearing  from  the  examination  of  one  of  his 
witnesses,  that,  at  the  time  of  the  receipt  of  the 
goods  by  the  carrier,  two  notes  were  delivered 
by  him  to  the  plaintiff  (each  applying  to  a  moiety 
of  the  goods),  which  ascertained  the  destination 
of  the  goods,  and  the  terms  upon  which  they 
were  to  be  carried,  and  only  one  of  these  being 
produced,  aind  the  absence  of  the  other  not 
satisfactorily  accounted  for, — Held,  that  this 
was  a  ground  for  a  nonsuit.  Thompson  v.  Travis^ 
8  Scott,  85. 

Before  17  k  18  Vict.  e.  81  —  Special  Con- 
tract.] —  In  an  action  by  A.  against  a  raiU 
way  company  to  recover  damages  for  not  car- 
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Tying  cattle  with  reasonable  despatch,  the 
eyidenoe  was  that  A.  engaged  trucks  for  the 
cattle  and  paid  the  carriage  money ;  that  the 
station  clerk  gave  a  ticket  to  A.,  and  thereupon 
took  up  the  money  which  had  been  paid ;  and 
that  the  ticket  stated  that  the  cattle  was  re- 
ceived by  the  company,  subject  to  the  conditions 
on  the  hick  of  the  ticket,  and  which  were  there 
stated  to  be  that  the  company  was  not  re- 
sponsible for  the  non-delivery  of  cattle  within 
any  certain  or  reasonable  time.  The  ticket  was 
not  read  to  A.,  nor  was  his  attention  directed  to 
its  contents.  The  judge  did  not  direct  the  jury 
as  to  the  legal  effect  of  the  ticket,  but  left  it 
to  them  to  say  whether  the  company  were  com- 
mon carriers  for  hire,  and  whether  they  received 
the  cattle  as  common  carriers  for  hire  for  car- 
riage, or  whether  they  received  them  under  the 
special  contract  set  forth  in  the  ticket : — Held,  a 
misdirection,  there  being  no  evidence  of  the 
company  having  received  the  cattle  otherwise 
than  under  a  special  contract.  York^  Newcattle, 
and  Berwick  Railtcay  Campany  v.  Crup,  14  C. 
B.  627  ;  2  C.  L.  R.  1367  ;  23  L.  J.,  C.  P.  126  ;  18 
Jot.  606. 


Belay.] — Declaration  against  a  railway 


company  for  non-delivery  of  pigs  within  a  rea 
sonable  time,  according  to  the  terms  on  which 
the  company  had  received  them.  Pleas — first, 
not  guilty ;  secondly,  that  the  pigs  were  not  re- 
ceived on  those  terms ;  thirdly,  that  they  were 
delivered  within  a  reasonable  time ;  and  fourthly, 
that  they  were  received  on  the  terms  that  the 
company  would  not  be  liable  for  their  delivery 
within  any  certain  or  definite  time,  or  in  time 
for  any  particular  market.  Evidence,  that  the 
pigs  were  received  on  the  terms  stated  in  the 
fourth  plea,  and  that  they  were  forwarded  by 
the  first  practicable  train,  according  to  the  com- 
pany's arrangements  (which  were  unknown  to 
the  plaintiff).  This,  however,  involved  a  deten- 
tion of  a  day,  from  which  the  pigs  suffered 
damage.  The  judge  expressed  an  opinion  that 
the  pigs  had  been  delivered  within  a  reasonable 
time,  and  the  plaintiff  was  nonsuited,  without 
any  expressed  opposition  on  the  part  of  his  coun- 
sel. On  a  motion  for  a  new  trial,  on  the  ground 
that  the  question  ought  to  have  been  left  to  the 
jury,  the  court  refused  to  disturb  the  nonsuit,  as 
the  plaintiff's  counsel  had  not  insisted  on  the 
case  going  to  the  jury,  and  as,  if  it  had  gone  to 
the  jury,  the  judge  would  have  been  bound  to 
direct  them  to  find  for  the  company  on  the  tra- 
verse of  the  terms  alleged  in  the  declaration. 
Hughed  V.  Great  Western  Railway  Company, 
14  C.  B.  637 ;  2  C.  L.  R.  1360 ;  23  L.  J.,  C.  P. 
163;  18  Jur.  1001. 


Practioe  as  to  Beeeipt  of  0oodf.] — The 


at  their  destination.    The  carriage  was  generally 
but  not  always  prepaid.  The  plaintiff,  being  well 
acquainted  with  this  practice,  booked  some  pigs 
in  the  regular  way  at  one  of  the  company's  sta- 
tions, and  while  they  were  waiting  there  he  sent 
six  other  pigs  by  L.,  who  had  also  some  of  his 
own.    L.  booked  his  own  regularly,  and  told  the 
proper  porter  that  the  six  were  the  plaintiff's, 
and  were  to  go  with  his  others.    The  porter  re- 
plied that  he  would  take  care  of  them,  and  put 
them  with  the  others.     No  consignment  note  or 
cattle  ticket  was  signed  or  received  for  them  : — 
Held,  in  an  action  t^inst  the  company  for  the 
non-delivery  of  the  pigs,  charging  than   with 
having  received  them  to  be  carried  for  hire,  that 
the  company  was  not  liable,  as  there  was  no  evi- 
dence of  any  authority  from  the  company  to  the 
porter,  or  of   his  having  held  himself  oat   as 
having  [authority  to  receive  or  contract  for  the 
carriage  of  the  pigs  in  any  other  than  the  nsual 
manner.      Slim  v.    Great  Northern    BaUtcay 
Company,  14  C.  B.  647  j  2  C.  L.  R.  864  ;  23  L.  J., 
C.  P.  166;  8  Jur.  1119. 


Extent  of  Protection.] — G.  having  soane 


regular  practice  with  respect  to  the  receipt  and 
carriage  of  goods  and  cattle  on  a  railway  was 
that  the  cattle  were  taken  to  a  porter  appointed 
for  the  purpose,  who  received  them,  and  gave 
the  sender  a  consignment  note  for  them,  which 
was  signed  by  him  and  the  sender,  and  contained 
a  notice  respecting  the  receipt,  carriage,  and  de- 
livery of  goods ;  that  the  company  would  not  be 
accountable  for  any  articles  unless  signed  for  as 
received  by  their  clerics  or  agents.  The  consign- 
ment note  was  taken  to  the  goods  clerk,  who 
made  out  from  it  a  cattle  ticket,  which  was 
signed  by  him  and  the  sender,  and  handed  to  the 
latter  as  his  voucher  for  the  delivery  of  the  cattle 


cattle  to  be  carried  on  a  railway,  saw  them  put 
into  a  truck  ;  and  on  paying  for  the  carriage, 
received  and  signed  a  ticket,  containing  at  the 
foot  of  it  the  following  notice  :  "  This  ticket  is 
issued,  subject  to  the  owner  undertaking  all 
risks  of  conveyance  whatever,  as  the  company 
will  not  be  responsible  for  any  injury  or  damage, 
howsoever  caused,  occurring  to  live  stock  of  any 
description  travelling  ujwn  their  railway,  or  in 
their  carriages."  During  the  journey  some  of 
the  cattle  became  alarmed,  and  escaped  from  the 
truck,  owing  to  its  being  so  defectively  con- 
structed as  to  be  unfit  and  unsafe  for  oonTeying 
cattle : — Held,  in  action  against  the  company 
for  the  injury  so  caused  to  the  cattle,  that  the 
company  was  protected  from  liability  under  the 
circumstances  by  the  terms  of  the  ticket,  as  they 
were  such  as  to  exclude  any  implied  stipulation 
that  the  truck  was  fit  for  the  purpose  for  whicli 
it  was  to  be  used.  Chippendale  v.  Lanea*hire 
and  Yorhshire  Railway  Company,  7  Bailw.  Cms, 
824  ;  12  L.  J.,  Q.  B.  22  ;  15  Jur.  1106. 

M.  took  a  horse  to  a  station  of  a  railway  com- 
pany, who  were  common  carriers  of  horses,  to  he 
conveyed  along  their  railway.  On  paying  for 
the  carriage,  he  received  the  following  ticket : 
"  This  ticket  is  issued,  subject  to  the  owner 
undertaking  to  bear  all  the  risk  of  injury  by 
conveyance  and  other  contingenciesu  The  com- 
pany will  not  be  responsible  for  any  damage, 
however  caused,  to  horses  travelliag  on  their 
railway  or  in  their  vehicles."  The  horse  wbs  in- 
jured by  a  collision  on  the  railway  from  want  of 
due  care,  but  without  any  wilful  mi9Condn(!t  or 
gross  negligence  on  the  part  of  the  servants  ol 
the  company : — Held,  that  there  was  a  special 
contract  between  theparties  which  was  valid 
under  11  Geo.  4  &  1  WUl.  4,  c.  68,  s.  6,  and  that 
the  ticket  was  not  a  mere  public  notice  within 
s.  4,  and  that  by  the  terms  of  the  contract  the 
company  was  protected  from  liability  in  re^KCC 
of  the  injury  done  to  the  horse.  Great  Xorthem 
Railway  Company  v.  Morville,  7  Railw.  Cas,  830 ; 
21  L.  J.,  Q.  B.  319  ;  16  Jur.  528. 

Owners*  Bisk.] — Declaration  stated  that 


defendants  were  proprietors  of  a  railway,  and  of 
carriages  for  the  conveyance  of  passengers,  cattle 
and  goods  upon  the  railway  ;  that  they  reoeivel 
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nine  horses  of  the  plaintiff  to  be  safely  and 
securely  carried  in  their  carriages  by  the  railway 
for  hire ;  and  that  thereupon  it  was  their  duty 
safely  and  securely  to  carry  and  convey  and 
deliver  the  horses  ;  and  averred  the  loss  of 
one  by  reason  of  the  insufficiency  of  one 
of  the  carriages.  When  the  horses  were  re- 
ceived, a  ticket  was  given  to  the  plaintiff, 
stating  the  amount  paid  by  him  for  the  carriage 
of  the  horses,  and  the  journey  they  were  to  go, 
and  having  at  the  bottom  the  following  memo- 
randum : — "  N.  B.  This  ticket  is  issued  subject  to 
the  owner's  undertaking  all  risks  of  conveyance 
whatsoever,  as  the  company  will  not  be  respon- 
sible for  any  injury  or  damage,  however  caused, 
occurring  to  horses  or  carriages  while  travelling, 
or  in  loading  or  unloading  :" — Held,  that  the 
terms  contained  in  the  ticket  formed  part  of  the 
contract  for  the  carriage  of  the  horses  ;  and  that 
the  alleged  duty  safely  and  securely  to  carry  and 
convey  the  horses  did  not  arise  upon  that  contract. 
Shaw  V.  York  and  North  Mi4land  Railway 
Company,  6  Railw.  Cas.  87  ;  13  Q.  B.  347 ;  18 
L.  J.,  Q.  B.  181  ;  13  Jur.  385. 

A  declaration  alleged  that  the  defendants  were 
proprietors  of  a  railway  and  carriages  for  the  con- 
veyance of  passengers,  cattle,  &c. ,  for  hire  ;  that 
the  plaintiff  delivered  to,  and  they  received,  horses 
from  the  plaintiff,  to  be  carried  for  the  plaintiff, 
in  their  carriages,  for  reward,  and  that  one  of  the 
wheels  of  a  carriage  in  which  some  of  the  horses 
were  being  conveyed,  caught  fire  from  friction  ; 
that  the  plaintiff,  at  the  next  station,  requested 
the  defendants  to  change  such  carriage  and  not 
to  persist  in  further  conveying  his  horses  in  the 
same ;  that,  in  spite  of  such  request,  they  did  so 
persist ;  that  the  wheel  afterwards,  from  want  of 
precaution  against  friction,  and  not  otherwise, 
was  snapped  asunder,  whereby  the  carriage  was 
thrown  off  the  rails  and  the  horses  were  injured. 
It  appeared  that  the  plaintiff,  at  the  time  of 
agreeing  for  the  carriage  of  the  horses,  was  in- 
formed by  the  station  master  that  he  would  have 
to  run  all  risks  of  carriage,  to  which  he  assented, 
and  he  also  signed  a  ticket  in  the  ticket-book  of 
the  company,  which  contained  a  memorandum 
that  the  owner  of  the  horses  was  to  be  required 
to  see  to  the  efficiency  of  the  carriages  ;  that  the 
company  was  not  to  be  responsible  for  any 
alleged  defects  in  their  carriages  or  trucks,  unless 
complaint  was  made  at  the  time  of  booking,  or 
before  leaving  the  station,  nor  for  any  damage, 
however  caused,  to  horses,  &c.,  travelling  upon 
the  railway  : — Held,  that  whether  the  declara- 
tion was  founded  upon  the  common-law  liability 
of  the  defendants  as  carriers,  or  upon  a  special 
contract,  there  was  a  variance ;  in  the  former 
case  because  there  was  proof  of  a  special  contract ; 
in  the  latter  case,  because  the  declaration  alleged 
an  unqualified  contract  to  carry,  whereas  the 
contract  proved  was  to  carry,  the  defendants  not 
being  answerable  for  certain  risks ;  that  the 
aUegation  traversed  by  the  plea  was  a  material 
allegation,  as  the  extent  of  the  defendants* 
liability  depended  upon  the  nature  of  the  bail- 
ment to  them  ;  and  that  the  allegation  of  a 
delivery  to  be  carried  was  equivalent  to  an 
allegation  of  a  delivery  to  be  safely  and  securely 
carried,  subject  to  such  exceptions  as  the  law 
will  create.  Austin  v.  Manclumter,  Sheffield  and 
Lincohishire  Railway  Company ^  16  Q.  B.  600 ; 
20  L.  J.,  Q.  B.  440  ;  15  Jur.  670. 


Company' B  Kegligenoe.]— A  railway  com- 


pany letting  tracks  for  hire  for  the  conveyance  of 
horses  delivered  to  the  owner  of  the  horses  a 
ticket,  in  which  it  was  stated  that  the  owners 
were  to  undertake  all  risks  of  injury  by  con- 
veyance and  other  contingencies,  and  further 
stipulated  that  the  company  would  not  be  liable 
for  any  damages,  however  caused,  to  horses  or 
cattle  : — Held,  that  the  owner  of  the  horses  could 
not  recover  for  damage  done  to  them  through  the 
breaking  of  an  axle,  which  was  attributable  to  the 
culpable  negligence  of  the  company's  servants. 
Av^t  171  V.  Manchester,  Sheffield  and  Lijwolnshire 
Railway  Company,  10  C.  B.  464  ;  7  Railw.  Cas. 
300 ;  21  L.  J.,  0.  P.  179  ;  16  Jur.  763. 

A  contract  entered  into  with  a  common  carrier 
by  the  party  who  delivers  goods  to  be  conveyed, 
by  which  contract-the  carrier  was  exempted  ftom 
all  liability  for  any  loss  occasioned  by  his  negli- 
gence, was  binding  upon  both  parties.  Carr  v. 
Lancashire  and  Yorkshire  Railway  Company, 
7  Kx.  707  ;  7  Railw.  Cas.  426  ;  21  L.  J.,  Ex.  261  ; 
17  Jur.  397. 

Special   Hotioe  to   CuBtomer.] — ^Action 


against  a  railway  company  for  not  duly  carrying 
fish  from  S.  to  M.,  averred  to  be  received  at  S.,  to 
be  carried  as  common  carriers  to  M.  Pleas,  that 
the  company  did  not  receive  the  fish  as  common 
carriers,  and  that  they  received  the  fish  on  cer- 
tain terms  set  out  in  the  plea.  At  the  trial  there 
was  evidence  that  the  company  printed  many 
notices,  declaring  that  they  would  not  carry  fish, 
except  on  terms  relieving  tiiem  from  all  liability, 
,and  declaring  also  that  none  of  their  servants  had 
power  to  vary  those  terms  ;  that  a  parcel  of  these 
notices  was  sent  to  S.,  and  served  on  the  fish 
merchants  there  ;  that  they  generally  threw  down 
the  notices,  and  that  plaintiff  told  the  company's 
station  master  at  S.  that  they  were  not  of  any 
use,  after  which  the  fish  were  sent  by  railway, 
and  were  not  duly  carried.  The  judge  advised 
the  jury  if  they  were  satisfied  that  plaintiff  woi 
served  with  the  notice,  to  infer  as  a  fact  that  he 
sent  the  fish  on  a  special  contract,  embodying 
the  terms  contained  in  it,  unless  the  plaintiff, 
before  he  sent  the  fish,  unambiguously  dissented 
from  the  terms,  and  the  company  acquiesced  in 
his  dissent : — Held,  that  the  direction  was,  under 
the  circumstances,  right ;  that  11  Geo.  4  &  1  Will. 
4,  c.  68,  s.  4,  is  confined  to  public  notices,  and 
that  the  jury  might  rightly  infer  from  the  plain- 
tiff having  special  notice  that  fish  would  not  be 
taken  except  on  certain  terms,  and  that  no  one 
had  power  to  vary  the  terms,  and  from  his  af ter- 
warcw  persisting  in  sending  his  fish,  that  he 
assented  to  a  special  contract  to  carry  on  these 
terms,  and  the  company  was  in  that  case  pro- 
tected by  this  special  contract  under  s.  6. 
Walker  v.  York  and  North  Midland  Railway 
Cimipany,  2  El.  &  Bl.  750  ;  23  L.  J.,  Q.  B.  73  ;  18 
Jur.  143. 

4.  Animals. 

General  Liability.] — Quaere,  whether  the  com- 
mon-law liability  of  railway  companies  as  carriers 
extends  to  live  stock  conveyed  by  them.  M'Maiius 
y.  Lancashire  and  Yorkshire  Railway  Company, 
2  H.  &  N.  693  ;  27  L.  J.,  Ex.  201  ;  4  Jur.,  N.  S. 
144. 

A  railway  company  carrying  living  animals  is 
not  bound  to  provide  fences  or  guards  at  the 
station  where  the  animals  may  be  landed,  be- 
tween the  line  and  the  station-yard,  so  as  to 
prevent  them  straying  on  to  the  line,    Roberts 
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V.  Great  Weitern  Rnilioay  Company,  4  C.  B.,  N. 
8.  506;  27  L.  J.,  C.  P.  26G  ;  4  Jur.,  N.  S. 
1240. 

Railway  companies  are  resfninsible  for  the  safe  , 
treatment  of  animals  intrusted  to  them  for  car- 
riatje  from  the  moment  that  they  receive  the 
animals  into  their  charge  till  the  carriages  that 
have  conveye<i  thfwe  animals  are  unloaded. 
^foffatt  V.  Great  Western  Railway  Company^ 
15  L.  T.  630. 

A  railway  company  was  incoqMjrated  by 
act  of  parliament,  with  authority,  if  they 
should  think  fit,  to  carry  goods  and  passengers 
on  the  railway,  they  to  be  bound  to  keep  and 
repair  the  fences  of  the  same.  The  company 
undertook  to  carry  some  horses  by  the  railway, 
t/)  be  delivered  safely  at  a  particular  place  :  but, 
in  consequence  of  some  of  the  fences  having  been 
broken  down,  the  train  was  overset  by  contact 
with  a  horse  which  had  strayed  from  a  neigh- 
bouring field,  whereby  one  of  the  horses  was 
killed  and  the  rest  injured.  The  owner  having 
brought  an  action,  and  declared  against  the  com- 
pany as  common  carriers  : — Held,  that  although 
it  was  in  the  first  instance  optional  with  the 
company  whether  they  would  trade  at  all  as 
common  carriers,  or  not,  still,  if  they  elected  to 
do  so,  they  were  subject  to  all  the  liabilities  of 
carriers  at  common  law,  viz.,  responsible  for  all 
accidents  not  arising  from  the  act  of  God  or  of 
the  Queen's  enemies.  Palmer  v.  Grand  Junction 
Jtailway  Compant/,  4  M.  &  W.  749  ;  7  D.  P.  C. 
232  ;  1  H.  &  H.  489  ;  3  Jur.  569. 

By  Ferry.] — The  lessees  of  a  ferry  across  a 
river  conveyed,  as  ferrymen  for  hire,  passengers 
and  animals,  but  it  was  not  their  practice  to  take 
charge  of  animals  while  on  board  their  boats. 
For  the  landing  of  passengers  and  animals  they 
used  movable  slips,  with  light  hand-rails,  which, 
though  suitable  for  foot  passengers,  were  ap- 
parently too  slight  for  horses.  They  received  on 
board  their  boat  a  horse  of  the  plaintiff,  who 
paid  the  usual  charge,  and  remained  with  his 
horse  until  the  boat  was  moored  alongside  the 
landing-stage  on  the  opposite  side  of  the  river. 
In  leading  the  horse  over  the  movable  slip  which 
was  placed  from  the  boat  to  the  landing-stage, 
the  horse  pressed  against  the  hand-rail,  which 
parted  in  consequence,  and  an  iron  spike,  which 
it  covered,  severely  injured  the  horse.  The 
hand-rail  had  been,  shortly  before  the  accident, 
twice  broken  by  the  j)re8sure  of  horses,  and  the 
ferrymen  had  been  cautioned  against  using  the 
slip,  but  they,  however,  continued  to  do  so, 
merely  tying  the  rail  together  with  a  i)iece  of 
cord  : — Held,  that  it  was  their  duty,  as  ferrymen, 
to  provide  proper  means  of  landing  from  their 
boats,  and  that  they  were  liable  for  the  injury 
done  to  the  horse,  through  their  negligence  in  not 
providing  a  proper  slip,  although  the  horse  was 
at  the  time  under  the  charge  of  its  owner. 
WUlovghby  v.  Horridge,  12  C.  B.  742  ;  22  L.  J., 
C.  P.  90  ;  17  Jur.  323. 

Defect  in  Thing  carried— Via  majcr.] — ^A  com- 
mon carrier  by  sea  from  London  to  Aberdeen 
received  a  mare  to  be  carried  to  Aberdeen  for 
hire.  In  the  course  of  the  voyage  the  ship  en- 
countered rough  weather,  and  the  mare  received 
such  injuries  that  she  died.  The  jury  found  that 
the  injuries  were  caused  partly  by  more  than 
ordinary  bad  weather,  and  partly  by  the  conduct 


of  the  mare  herself  by  reason  of  flight  and  con- 
sequent struggling,  without  any  negligence  of 
the  carrier's  servants  : — Held,  that  the  carrier 
was  not  liable  for  the  death  of  the  mare.  Augemt 
V.  SmUh,  1  C.  P.  D.  423 ;  45  L.  J.,  C.  P.  697  :  34 
L.  T.  827;  25  W.  R.  117— C.  A-  Beversinff  1 
C.  P.  D.  19  ;  45  L.  J.,  C.  P.  19  ;  33  L.  T.  731  ;  24 
W.  K.  237. 

A  carrier  does  not  insure  again.st  the  irresis- 
tible act  of  nature,  nor  against  defects  in  the 
thing  carried  itself ;  and  if  he  can  shew  that 
either  the  act  of  nature  or  the  defect  of  the  thing 
itself,  or  both  taken  together,  formed  the  sole 
direct  and  irresistible  cause  of  the  loss,  he  is  dis- 
chai^ed.    lb. 

In  order  to  shew  that  the  cause  of  the  loss  was 
irresistible  it  is  not  necessary  to  prove  that  it  was 
absolutely  imixxisible  for  the  carrier  to  prerent 
it,  but  it  is  sufficient  to  prove  that  by  no  reason- 
able precaution  under  the  circumstances  could  it 
have  been  prevented.    lb. 

A  shipowner,  who  is  not  a  common  carrier,  is 
not  subject  to  the  liability  of  a  common  carrier 
— i.  e.  does  not  insure  the  goods  bailed  to  him  for 


carriage. 


Jb. 


In  order  to  come  within  the  exception  of  loes 
by  the  act  of  God  as  applied  to  the  liability  of 
a  common  carrier,  the  loss  need  not  hare  been 
caused  directly  and  exclusively  by  such  a  direct 
and  violent,  and  sudden  and  irresistible  act  of 
nature  as  the  carrier  could  not  by  any  amount  of 
ability  foresee,  or  (if  he  could  foresee  it)  could 
not  by  any  amount  of  care  and  skill  resist  so  as 
to  prevent  its  effect.    lb. 

A  loss  is  a  loss  by  the  act  of  God  if  it  is  occa- 
sioned by  the  elementary  forces  of  nature 
unconnected  with  the  agency  of  man  or  other 
cause ;  and  a  conmion  carrier  is  entitled  to 
immunity  in  respect  of  loss  so  occasioned  if  he 
can  shew  that  it  could  not  have  been  prevented 
by  any  amount  of  foresight,  pains  and  care 
reasonably  to  be  required  of  him.    lb. 

If  the  loss  is  occasioned  partly  by  the  act  of 
God  as  above  defined,  and  partly  by  some  other 
cause,  which,  if  it  had  been  the  sole  canse  of  the 
loss,  would  have  furnished  a  defence,  the  carrier 
will  be  entitled  to  immunity  in  respect  of  8U<^ 
loss  if  he  can  shew  that  it  could  not  hare  been 
prevented  by  any  amount  of  foresight,  {lains  and 
care  reasonably  to  be  required  of  him ;  and  per 
Cockbum,  C.  J.,  in  such  cases  a  common  carrier 
has  done  all  that  is  reasonably  to  he  required  of 
him,  if  he  has  used  all  the  means  to  which  prudent 
and  experienced  carriers  ordinarily  have  recourse 
to  ensure  the  safety  of  goods  intrusted  to  them 
under  similar  circumstances.    lb. 

The  liability  of  a  railway  company  as  common 
carriers  of  live  animals,  as  well  as  of  goods,  is,  in 
the  absence  of  any  negligenCe,  subject  not  only 
to  the  exemption  of  the  act  of  God  or  of  the 
Queen's  enemies,  but  to  the  further  exemption  of 
any  act  wholly  attributable  to  the  development 
of  a  latent  inherent  vice  in  the  animal  itself. 
Cheat  Western  Raihoay  Company  v.  Ifl4ncer.  7 
L.  R.,  C.  P.  655 ;  41  L.  J.,  C.  P.  268 ;  27  L.  T. 
883  ;  20  W.  R.  776. 

A  bullock,  one  of  a  number  of  cattle  delivered 
to  a  railway  company,  was  properly  loaded  into  a 
proper  truck  by  the  company.  The  truck  irae 
properly  fastened  and  secured,  but  in  the  course 
of  its  journey  the  bullock  escaped  from  the  track 
and  was  found  lying  dead  on  the  railway,  lliere 
was  no  negligence  on  the  part  of  the  rail^iiy 
company ;  and  the  fact  was  that  the  escape  of  tl»; 
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bullock  was  wholly  attributable  to  the  efforts 
and  exertions  of  the  animal  itself : — Held,  that 
the  company  was  not  liable  for  the  loss  of  the 
animal.     lb: 


Proof  of.] — A  saddled  horse,  delivered  to 


a  railway  company  to  be  carried  on  a  journey, 
was  placed  by  their  servants  in  a  proper  hoi-se- 
box  in  the  usual  manner.  -  The  saddle  was  left 
on  the  horse,  according  to  the  usual  custom  in 
such  cases,  with  the  stirrups  hanging  down.  At 
the  journey's  end  the  horse  was  found  to  be  in- 
jured in  the  forearm  and  fetlock.  The  horse  was 
proved  to  be  free  from  vice,  and  it  was  shewn  by 
the  company  that  nothing  unusual  occurred  to 
the  train  during  the  journey  : — Held,  by  Martin, 
B.,  and  Bramwell,  B.,  that,  in  the  absence  of 
further  proof  of  the  cause  of  the  mischief,  the 
company  was  not  liable.  Contra,  by  Pigott,  B., 
on  the  ground  that,  in  order  to  relieve  the  com- 
pany from  its  common-law  liability,  the  company 
must  shew  affirmatively  the  mischief  arose  from 
the  act  of  the  animal  itself.  Kendall  v.  Lmidon 
and  South'  Western  Railway  Company ,  7  L.  R., 
Ex.  373  ;  41  L.  J.,  Ex.  184  ;  26  L.  T.  735  ;  20  W. 
R.  886. 

Beyond  Limits  of  Line — Condition.]— C.  sent 
some  oxen  to  the  Craven  Arms  Station  of  the 
Shrewsbury  and  Hereford  Railway,  to  be  carried 
to  Birmingham.  The  railway  from  that  station 
to  Shrewsbury  belonged  to  the  Shrewsbury  and 
Hereford  Company,  and  the  railway  from  Shrews- 
bury to  Birmingham  belonged  to  the  Great 
Western  Company.  C.'s  drover  sigpied  a  waybill 
which  contained  the  following  condition  : — ''  For 
the  convenience  of  the  owner,  the  company  will 
receive  the  charges  payable  to  other  companies 
for  conveyance  of  such  cattle  over  their  lines  of 
railway,  but  the  company  will  not  be  subject  to 
liability  for  any  loss,  delay,  default  or  damage 
arising  on  such  other  railway."  One  sum  was 
charged  for  the  carriage,  which  was  to  be  paid  at 
Birmingham.  The  oxen  were  placed  in  trucks 
belonging  to  the  Great  Western  Company,  and 
on  the  arrival  of  the  train  at  Wolverhiampton  it 
was  found  that  the  bottom  of  one  of  the  trucks 
was  broken,  and  one  of  the  oxen  dead,  and  others 
injured.  In  an  action  by  C.  against  the  Great 
Western  Railway  Company  : — Held,  that  this 
was  one  contract  with  the  Shrewsbury  and  Here- 
ford Railway  Company,  for  the  entire  journey 
from  the  Craven  Arms  Station  at  Birmingham, 
and  consequently  that  the  Great  Western  Rail- 
way Company  was  not  liable  for  the  injury  to 
the  oxen.  Coxen  or  Coxon  v.  Or  eat  Western 
Jtailway  Company,  6  H.  &  N.  274  ;  29  L.  J.,  Ex. 
166  ;  1  L.  T.  442. 


Contract  with  whom.]  —A.  caused  pigs  to 


be  shipped  upon  a  steamer  belonging  to  B., 
which  plied  between  Cork  and  Milford  Haven. 
He  pwid  to  the  agent  of  B.  a  through  freight  for 
the  conveyance  of  the  pigs  to  London,  for  the 
South  Wales  and  Great  Western  Railways.  Over 
the  door  of  the  office  in  Cork,  where  the  freight 
was  paid,  a  sign-board  was  fixed,  with  the  words 
"  South  Wales  Railway  Company's  Office  "  painted 
on  it,  and  a  similar  one  was  over  the  entrance  to 
the  cattle-yard  adjoining.  The  freight  receipt- 
note  was  also  headed  with  the  words  "  South 
Wales  Steam  Navigation  Company."  It  was 
also  proved,  by  pers<m8  who  had  sent  cattle  to 
London,  that  they  had  been  forwarded  for  freights 


paid  at  this  office,  and  that  claims  made  upon 
the  South  Wales  Company  had  been  discharged 
at  the  office  in  Cork  by  the  shipping  agent.  B. 
proved  that  the  steamer  was  his  prepay ;  that 
the  shipping  agents  were  paid  by  him,  and  the 
words  painted  on  the  boards  referred  to  him,  and 
were  not  sanctioned  by  the  railway  company  ; 
but  he  admitted  having  made  an  agreement  with 
the  latter,  for  running  his  boat  in  conjunction 
with  their  line,  and  dividing  the  through  freights : 
— Held,  that,  upon  the  evidence,  the  judge  was 
bound  to  have  directed  the  jury  to  find  that  the 
company  were  joint  contractors  with  B.,  in  re- 
spect of  the  entire  journey,  and  were  accordingly 
liable  for  breaches  of  contract,  committed  in  the 
conveyance  of  the  pigs  by  the  steamer  from  Cork 
to  Milford.  Hayes  v.  Sowth  Wales  Railway 
Company,  9  Ir.  C.  L.  R.  474. 

Held,  also,  that  independently  of  the  written 
agreement,  there  was  evidence  to  go  to  the  jury 
of  such  joint  liability.    Ih, 

A  sum  of  money  having  been  realized  by  the 
sale  of  the  carcases  of  the  pigs  destroyed  on  the 
voyage : — Held,  also,  that  the  company  was 
liable  for  the  same  in  an  action  for  money  had 
and  received.    Ih, 


Insufficient  Truck.] — C.  sent  off  some 


horses  from  W.,  a  station  on  one  company's  line, 
in  horse-boxes  belonging  to  that  company,  in 
charge  of  a  groom,  who  was  to  take  them  to  F., 
a  station  on  the  London  and  South- Western 
line.  At  G.  was  the  junction  with  the  London 
and  South- Western  Railway,  where  it  was  ne- 
cessary to  book  again,  and  whence  there  are 
two  routes  to  F.  The  groom,  on  going  to 
take  tickets,  was  told,  in  answer  to  his  in- 
quiries, that  the  train  direct  to  F.  did  not  go 
for  some  hours,  but  that  by  paying  a  little 
higher  fare  he  could  go  on  by  a  train  which 
was  about  to  start  immediately,  and  went  round 
a  longer  way.  He  said  he  would  go  on  at  once, 
and  he  and  the  horses  proceeded  in  the  same 
trucks  in  which  they  had  come  from  W.  At  F. 
two  porters  came  to  unload  the  trucks,  and  the 
groom  told  them  of  the  danger  of  an  accident, 
arising  from  a  wide  space  between  the  flap  and 
the  body  of  the  horse-box,  and  how  at  W.  it  had 
been  stopped  up  for  the  horses  to  be  put  in. 
They  accordingly  tried  to  stop  it  up  with  straw, 
while  the  groom  kept  the  horses  quiet  inside. 
When  done  they  said  "  All  right,"  and  he  then 
led  out  a  mare,  her  foal  following.  The  latter 
put  its  foot  through  the  opening  and  broke  its 
leg  : — Held,  that  the  London  and  South-Westem 
Railway  Company  was  bound  to  provide  a  truck 
reasonably  fit  for  the  conveyance  of  C.'s  horses, 
and  there  was  evidence  that  this  was  unfit,  and 
that  the  company  hagl  adopted  it  from  the  other 
company  at  G.,  and  by  sending  it  on  to  F.  be- 
came liable  for  an  accident  caused  by  its  defects. 
Ctnnbe  v.  London  and  South- West et^  Railway 
Company,  31  L.  T.  613. 

Held,  also,  that  the  company  was  bound  to 
deliver  safely  at  F.,  and  that  the  facts  proved 
were  evidence  of  negligence  in  the  company's 
servants  in  delivering,  and  not  necessarily  of 
any  contributory  negligence  in  C,  arising  from 
the  groom's  advice  how  to  remedy  the  defect. 
Ih. 

Insufficient  Fastening.]  —  A  greyhound  was 
delivered  by  its  owner  to  the  servants  of  a  rail- 
way company,  to  be  carried,  and  the  fare  de- 
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manded  was  paid.  At  the  time  of  delivery  the 
greyhound  hail  on  a  leathern  collar  with  a  strap 
attached  to  it.  hi  the  coarse  of  the  joamey,  it 
being  necessary  to  remove  the  greyhound  from 
one  train  to  another,  it  was  fastened  by  means  of 
the  strap  and  collar  to  an  iron  spoat  on  the  open 
platform  of  one  of  the  company's  stations,  and 
while  so  fastened  it  Blippe<l  its  head  from  the 
collar  and  ran  upon  the  line  and  was  killed  : —  ; 
Held,  that  the  fastening  the  greyhound  by  the 
means  furnished  by  the  owner  himself,  which  at 
the  time  appeared  to  be  sufficient,  was  no  evi- 
dence of  negligence  on  the  part  of  the  company. 
Richardton  v.  North-EoMtem  Railway  Cimipanvy 
7  L.  R.,  C.  P.  75  ;  41  L.  J.,  C.  P.  60 ;  26  L.  T. 
131  ;  20  W.  R.  461. 

A  greyhound  was  delivered  to  a  carrier,  who  gave 
a  receipt  for  it,  the  greyhound  being  afterwards 
lost : — Held,  that  the  carrier  could  not  set  up  as  a 
defence  that  the  dog  was  not  properly  secured 
when  delivered  to  him.  Stuart  v.  Crawley,  2 
Stark.  323. 

Ixgory  to,  oanted  by  Complianoe  with  Order  in 
Council.] — The  statement  of  claim  alleged 
that  the  plaintiff  delivered  certain  pigs  to  the 
defendants,  a  railway  company,  to  be  carried 
from  M.  to  L.  for  reward  to  the  defendants,  and 
first,  that  at  the  M.  station  the  defendants  placed 
the  pigs  in  a  certain  pen,  and  that  the  defen- 
dants had  so  negligently  kept  the  said  pen,  and  so 
negligently  i)ermitted  it  to  be  covered  with  lime 
or  some  prei)aration  thereof,  that  the  pigs  were 
injured  ;  secondly,  that  it  was  the  duty  of  the 
defendants  to  provide  fit  and  proper  pens,  or 
other  accommodation  at  the  said  station  for 
keeping  the  said  pigs  until  they  should  be  carried 
by  the  defendants,  and  that  the  defendants 
neglected  to  provide  fit  and  proper  pens  or  other 
fit  and  proper  accommodation  during  the  period 
aforesaid,  whereby  the  said  pigs  were  injured  ; 
and  thirdly,  that  at  the  request,  and  by  the  in- 
vitation of  the  defendants,  the  plaintiff,  pending 
the  delivery  to  and  tlie  receipt  of  the  said  pigs 
by  the  defendants  for  the  purpose  of  being 
carried  by  them,  placed  the  said  pigs  in  a  pen  of 
the  defendants  at  the  said  station  at  M.,  pending 
such  delivery  and  receipt,  and  that  the  defen- 
dants so  negligently  kept  the  said  peu  for  the 
reception  and  penning  of  the  said  pigs,  and  so 
negligently  permitted  the  same  to  bS  covered 
with  lime,  or  some  preparation  thereof,  that  by 
reason  of  the  said  pigs  coming  and  being  in  con- 
tact with  the  said  peu  while  so  confined  therein, 
they  were  injured.  The  statement  of  defence 
stated  an  order  of  the  lord  lieutenant  in  council, 
made  on  the  20th  of  September,  1878,  under  the 
])rovisions  of  the  Contagious  Diseases  (Animals) 
Act,  1878,  duly  published  in  the  Dublin  Gazette, 
whereby  it  was  inter  alia  ordered  that  every 
loading  pen  of  a  railway  company  should  be 
disinfected  before  the  using  thereof,  by  the 
application  to  all  parts  of  the  loading  pen  J  with 
which  animals  or  their  droppings  had  come  in 
contact,  of  a  coating  of  lime-wash,  as  in  said 
order  prescribed  ;  and  alleged  that  it  was  neces- 
sary for  the  defendants  in  the  due  and  ordinary 
course  of  traffic,  to  pen  the  plaintiff's  pigs,  and 
that  the  defendants,  in  accordance  with  the  pro- 
visions of  the  said  order,  carefully,  and  within  a 
reasonable  and  proper  time  for  the  purpose  of 
carrying  out  the  provisions  of  the  said  order, 
before  using  the  pen  in  the  statement  of  claim 
mentioned  for  the  plaintiff's  pigs,  disinfected 


the  said  pen,  and  duly  and  carefully  applied  to 
the  said  parts  thereof  the  said  preparation  of 
chloride  of  lime,  and  that  the  said  pigs  were 
injured  by  coming  in  contact  with  the  said  pre- 
paration, and  not  otherwise,  and  that,  sare  by 
reason  of  the  application  of  the  said  lime-wash, 
the  said  pen  was  in  a  fit  and  proper  condition  for 
the  reception  of  and  penning  the  said  pigs ; 
similar  defences,  mutatis  mutandis,  were  pleaded 
to  the  second  and  third  causes  of  action  : — Held, 
on  demurrer,  that  tiie  statement  of  defence  was 
bad.  Shaw  v.  Great  Southern  <£•  Western  Railway 
Company,  8  L.  R.,  Ir.  10 — C.  A. 

Charge  of  Cost  of  Cleansing  Tmeks.] — ^By  the 
Consolidated  Cattle  Plague  Order  of  August, 
1867,  made  under  11  &  12  Vict,  c  107,  it  was 
ordered  that "  every  carriage  truck  required  to 
be  cleansed  and  disinfected  should  be  cleansed 
and  disinfected  once  in  every  twenty-four  hows 
during  the  time  when  it  is  used  for  anj  animaL'* 
in  a  prescribed  manner  ;  and  by  a  clause  in  their 
railway  act  a  railway  company  was  empowered 
to  rcceivc  a  certain  rate  as  a  maximnm  rate  (^ 
carriage  for  the  conveyance  of  animals,  inclusiTe 
of  every  expense  incidental  to  such  conveyance, 
except  for  any  extraordinary  services  performed 
by  the  company,  in  respect  of  which  they  ought 
to  make  a  reasonable  extra  charge  : — Held,  that 
the  railway  company  who  had  carried  a  cow  an 
their  railway  for  the  owner  had  no  right  to  chaige 
him,  in  addition  to  the  charge  for  carriage,  with 
the  cost  of  cleansing  the  truck,  as  such  cleansing 
was  not  a  service  performed  for  the  owner  of  the 
cow  within  the  meaning  of  the  clause  of  their 
railway  act.  Cox  t.  Great  Eastern  Railttay 
Company,  4  L.  R.,  C.  P.  183  ;  38  L.  J.,  C.  P. 
161. 

Liability  onder  Carriers  Acts  and  Bailvay 
and  Canal  Trai&c  Act.] — See  those  titles. 

5.  Dangerous  Goods. 

Statutory  Exemptions,  29  ft  80  Vict.  e.  69.  J — 

One  who  employs  a  carrier  to  carry  an  article  of 
such  a  dangerous  nature  as  to  require  extraordi- 
nary care  in  its  conveyance,  must  communicate 
the  fact  to  the  carrier,  or  he  will  be  responsible 
for  any  injury  which  may  result  to  the  carrier 
or  his  servants  from  his  omission  to  do  so.  Far* 
rant  v.  Barnes,  11  C.  B.,  N.  S.  553  ;  31  L.  J.. 
C.  P.  137  ;  8  Jur.,  N.  S.  868. 

Where,  therefore,  a  person  caused  a  carboy, 
containing  nitric  acid,  to  be  delirered  to  a  ser- 
vant of  a  carrier,  in  order  that  it  might  be 
carried  by  such  carrier  for  him,  and  he  did  not 
take  reasonable  care  to  make  the  servant  aware 
that  the  acid  was  dangerous,  but  only  informed 
liim  that  it  was  an  acid,  and  he  was  burnt  and 
injured  by  reason  of  the  carboy  burstlni^  #bila>t, 
in  ignorance  of  its  daugerous  character,  he  was 
carrj'ing  it  on  his  back  from  the  carrier's  cart : 
— Held,  that  he  was  liable  to  the  servant  in  an 
action  for  damages  for  such  injury.     lb. 

Onilty  Knowledge.] — ^A  railway  act  enacteil 
that  every  person  who  shall  send  or  cause  to 
be  sent  by  the  railway  any  vitriol  or  other  guod'^ 
of  a  dangerous  quality,  shall  distinctly  mark  or 
state  the  nature  of  such  goods  on  the  ontside  of 
the  package,  or  give  notice  in  writing  to  the 
servant  of  the  company  with  whom  &e  same 
are  left,  at  the  time  of  Eending,  on  pain  of  fur- 
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feiting  lOZ.  for  every  default,  or  being  im- 
prisoned : — Held,  that  the  act  made  the  sending 
of  dangerous  goods,  without  notice,  a  criminal 
offence  ;  and  that  therefore  a  guilty  knowledge 
on  the  part  of  the  sender  was  necessary  to  render 
him  liable  under  the  act.  Hearne  v.  GaHoUf  2 
El.  &  El.  66 ;  28  L.  J.,  M.  C.16  ;  6  Jur.,  N.  S. 
648  ;  33  L.  T.  256. 

A.  received  from  N.  some  cases  containing 
vitriol,  and  sent  them  by  the  railway.  The 
nature  of  the  goods  was  not  marked  on  the 
packages,  or  kno\^Ti  to  A.  when  A.  received  the 
packages.  N.,  in  answer  to  an  inquiry  by  A., 
informed  A.  that  the  cases  contained  gun-stocks 
and  other  goods  of  a  harmless  nature ;  and  A. 
so  described  them  in  the  receiving  note  sent  by 
him  with  the  goods  to  the  railway,  in  which  nbte 
he  described  himself  as  the  consignor : — Held, 
that,  as  A.  had  been  misled  by  N.  as  to  the  nature 
of  the  goods,  and  had  no  guilty  knowledge  of 
their  dangerous  character,  he  was  not  liable  as  a 
sender  of  the  goods,  within  the  meaning  of  the 
act.    Ib» 

As  to  Unequal  Charges  in  respect  of.] — See 
Bristol  Mailway  Company  v.  Garton^  4  H.  &  N. 
33. 


6.  Fraud  ob  Concealment. 

liability  of  Carrier  in  Case  of.] — A  carrier  who 
had  given  notice  that  he  would  not  be  answer- 
able for  money  sent  by  him  was,  nevertheless, 
responsible  if  stolen  by  his  servants.  But  if  the 
sender  gave  no  notice  of  the  value,  but  attempted 
to  disguise  it,  and  had  done  so  sufficiently  to 
prevent  the  carrier  from  taking  particular  care 
of  the  parcel,  yet  not  sufficiently  to  conceal  its 
nature  effectually  from  the  carrier's  servants  : 
he  could  maintain  no  action  against  the  carrier 
for  the  value  if  the  parcel  was  stolen.  Brad- 
ley V.  Waterhome,  M.  &  M.  154 ;  3  C.  &  P. 
318. 

A  parcel  containing  two  hundred  sovereigns, 
inclosed  in  six  pounds  of  tea,  was  sent  by  coach, 
and  paid  for  as  of  ordinary  value,  both  the 
party  sending  and  the  owner  of  the  parcel  being 
aware  of  a  notice  by  the  coach  proprietors  limit- 
ing their  responsibility  to  ol.  The  parcel  was 
stolen  by  one  of  the  porters  of  the  coach,  while 
it  was  standing  in  the  street,  at  a  manufacturing 
town,  in  the  course  of  its  journey.  In  an  action 
to  recover  the  value  from  the  coach  proprietors, 
they  had  a  verdict,  on  the  ground  that  the  loss 
was  occasioned  by  the  improper  mode  in  which 
the  parcel  had  been  committed  to  their  care. 
Ih. 

The  plaintiff  went  on  board  the  steamboat, 
with  his  horse  and  carriage,  paying  the  charge 
for  a  light  four-wheeled  phaeton ;  jewellery 
and  watches  of  great  value,  which  much  in- 
creased its  weight,  were  contained  in  a  box 
under  the  seat,  and  he  made  no  communication 
of  that  fact  to  the  defendants.  The  carriage 
was  taken  safely  across  the  river,  and  on  the 
arrival  of  the  boat  at  the  pier  head  at  Liverpool, 
two  of  the  defendants'  servants  put  the  carriage 
out  upon  the  slip,  and  commenced  drawing  it  up 
the  slip  towards  the  quay,  but  in  doing  so  were 
overpowered  by  its  weight,  and  it  ran  down  into 
the  river,  whereby  the  jewellery  and  watches 
were  injured  : — Held,  that  the  plaintiff's  right  of 
action  for  this  injury  was  not  affected  by  his  not 


having  communicated  the  fact  of  the  jewellery 
and  watches  being  contained  in  the  carriage. 
Walker  v.  Jackson,  10  M.  &  W.  161  j  12  L.  J., 
lEx.  166. 

Held,  also,  that  it  was  a  further  question  for 
the  jury  (supposing  a  contract  to  land  were 
established)  whether  the  landing  was  complete 
under  the  circumstances.     lb. 

Held,  also,  that  to  rebut  evidence  of  a  usage 
to  take  on  board  and  land  the  carnages  of  pas- 
sengers, a  notice  stuck  up  at  tie  door  of  entrance 
for  foot  passengers  to  tne  slip  at  Woodside,  but 
not  visible  to  those  who  came  with  carriages, 
nor  shewn  to  have  been  known  to  the  plaintiff, 
that  the  defendant  did  not  undertake  to  load  or 
discharge  hoi'ses  or  carriages,  and  would  not  be 
responsible  for  loss  or  damage  thereto,  was  not 
admissible.    lb. 

Where  a  carrier  gave  notice  by  printed  pro- 
posals that  he  would  not  be  answerable  for  cer- 
tain valuable  goods,  if  lost,  **  of  more  than  the 
value  of  a  specified  sum,  unless  entered  and  paid 
for  as  such  ; "  and  goods  of  that  description 
were  delivered  to  him  by  A.,  who  knew  the 
conditions,  but,  concealing  the  value,  paid  no 
more  than  the  ordinary  price  of  carriage  and 
booking  ;  on  a  loss,  the  carrier  was  held,  before 
the  statute,  to  be  neither  liable  to  the  extent  of 
the  sum  specified,  nor  to  repay  the  price  actu- 
ally paid  for  the  carriage  or  booking.  Clay  v. 
WillaJi,  1  H.  Bl.  298  ;  S.  P.,  Izett  v.  Mountaiii, 
4  East,  370. 

Question  for  Jury.] — A  carrier  gave  notice 
that  he  would  not  be  answerable  for  parcels  of 
value,  unless  entered  and  paid  for  as  such,  and  a 
party,  with  a  knowledge  of  this  circumstance, 
delivered  a  parcel  containing  bank-notes  to  a 
large  amount,  without  informing  the  carrier  of 
its  contents,  which  was  afterwards  stolen  : — 
Held,  that  the  question  whether  the  person  had 
been  guilty  of  unfair  concealment  by  not  in- 
forming the  carrier  of  the  nature  and  value  of 
the  parcel,  was  propei'ly  left  for  the  determina- 
tion of  the  jury.  Bat  son  v.  Donovan^  4  B.  &  A. 
21. 

Fraud — ^Violence  of  Mob.] — A  common  carrier 
to  and  from  B.,  through  W.  to  B.,  employed  dis- 
tinct boats  to  carry  to  and  from  B.  to  R.,  and  to 
and  from  B.  to  W.,  which  passed  on  different  days ; 
the  plaintiff  knowing  tnis,  and  having  corn  at 
W.,  which  was  threatened  to  be  seized  by  a  mob, 
wrote  to  the  carrier  at  R.  to  send  a  private  boat 
quickly,  on  account  of  the  state  of  the  country, 
to  take  the  com  to  B.,  to  which  he  not  returning 
any  answer,  and  the  plaintiff  fearing  to  wait  till 
the  boat  would,  in  the  usual  course  of  em- 
ployment, go  from  W.  to  B.,  stopped  the  boat 
passing  by  from  R.  to  B.,  and  without  disclosing 
the  circumstances  to  the  boatman,  prevailed 
on  him  to  take  the  com  on  board,  and  then 
despatched  him  forward  in  the  night,  having 
privately  sent  orders  to  open  the  lock  at  any 
time  when  he  should  pass.  After  verdict  for  the 
carrier,  negativing  that  the  corn  w^as  delivered 
ID  the  usual  course  of  dealing  as  a  common 
carrier : — Held,  that  the  verdict  might  be  sus- 
tained either  on  the  general  ground  of  fraud  in 
the  plaintiff ;  or  on  the  circumstances  of  the 
case,  furnishing  altogether  evidence  of  a  tacit 
stipulation  on  the  part  of  the  carrier  to  do  the 
best  he  could,  but  not  to  be  answerable  as  a 
common  carrier  for  the  violence  of  the  mob  ;  or 
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titled  to  the  protection  of  the  11  Geo.  4  &  1 
Will.  4,  c.  68,  in  respect  of  so  much  of  the  transit 
as  IB  to  be  performed  by  land.  Le  Conteur  v. 
London  and  South-West&m  liailtcay  Company^ 

1  L.  R.,  Q.  B.  64  ;  35  L.  J.,  Q.  B.  40  ;  12  Jur., 
N.  S.  266  ;  13  L.  T.  325  ;  14  W.  R.  80. 

Pleadiiig.] — To  a  count  alleging  a  railway 
company  to  be  common  carriers  by  railway  from 
London  to  Southampton,  and  thence  to  Jersey 
by  steam  ve^els,  charging  them  with  the  loss  of 
a  passenger's  portmanteau,  a  plea  that  the  goods 
contained  in  the  portmanteau  were  writings, 
silks,  furs  and  lace,  and  exceeded  the  value  of 
10/.,  and  were  delivered  by  the  plaintiff  to  the 
cumj>auy,  "  then  l)eing  common  carriers  by  land 
for  hire,  to  Ix?  carrictl  bv  them  as  such  carriers 
by  land  over  their  railway  ;  "  that  such  delivery 
was  made  to  their  servants  ;  that  at  the  time  of 
such  delivery  the  value  and  the  nature  of  the 
goods  were  not  declared  by  the  plaintiff,  and 
that  the  non-delivery  of  the  goods  to  the  plaintiff 
complained  of  was  by  reason  of  the  same  being 
hist  by  the  company  out  of  their  possession  while 
the  same  were  upon  their  railway,  and  in  their 
possession  and  under  their  care  as  such  carriers 
by  land  as  aforesaid,  is  a  good  plea.  Pianciani 
V.  London  and  Stmt  h- West  em  Railway  Com' 
pany,  18  C.  B.  226. 

To  a  count  alleging  that  the  plaintiff  became  a 
passenger  by  the  comi)any's  railway  and  steam- 
vessel  from  London  to  Jersey,  and  charging 
that  the  company  refused  to  carry  his  port- 
manteau, containing  articles  of  wearing  apparel, 
paper  writings  and  documents,  a  similar  plea  is 
bad,  the  count  not  alleging  the  loss  of  the 
package.     lb, 

2.  Declaration  op  Value. 

Effect  of. ]— By  11  Geo.  4  &  1  WiU.  4,  c.  68,  8. 
1 ,  a  common  carrier  by  land  is  exempted  from 
liability  for  the  loss  of  or  injury  to  any  article 
of  the  description  therein  specified,  being  above 
the  value  of  10/.,  delivered  to  him  to  be  carried, 
where  such  loss  or  injury  has  been  occasioned  by 
the  negligence  of  his  servant,  unless  the  value  of 
such  aTticle  has  been  declared,  and  an  increased 
charge  paid.    Hinton  v.  Dihbin^  2  G.  &  D.  36  ; 

2  Q.  B.  646  ;  6  Jur.  601. 

What  Bnifieient.]— It  is  not  essential  that  a 
declaration  of  value  within  the  Carriers  Act,  11 
Geo.  4  &  1  Will.  4,  c.  68,  s.  1,  should  be  express 
and  formal.  Bradbury  v.  Sutton,  21  W.  R.  128 
—Ex.  Ch. 

There  must  be  an  express  formal  declaration 
of  the  value  of  pictures,  &c.,  to  the  value  of 
more  than  101.  sent  by  a  carrier ;  and  it  is  not 
enough  that  the  carrier  has  a  conviction  as  to 
what  the  contents  of  the  package  were.  Ifoys 
V.  Pinli,  8  C.  &  P.  361. 

OmiBiion  to  affix  Hotioo.1 — ^A  person  who  de- 
livers to  a  carrier  goods  of  the  description  men- 
tioned in  the  11  Geo.  4  &  1  Will.  4,  c.  68,  s.  1, 
must,  in  order  to  fix  the  carrier  with  responsi- 
bility for  their  loss,  declare  to  him  the  nature 
and  value  of  the  goods  at  the  time  of  their  de- 
livery, whether  it  takes  place  at  his  office,  or  on 
the  road,  or  elsewhere  ;  and  if  no  such  declara- 
tion is  made,  the  omission  of  the  carrier  to  affix 
in  his  office  the  notice  required  by  the  statute 
will  not  render  him  responsible.  Hart  v.  Baxen- 


dale,  6  Ex.  769  ;  21  L.  J.,  Ex.  123  ;  16  Jur.  126— 
Ex.  Ch. 

The  notice  to  be  affixed  in  the  office  by  the 
carrier  is  required  only  for  the  purpose  of  his 
making  an  increaised  chai^  for  the  conveyance 
of  such  goods,  after  having  received  notice  of 
their  value  and  nature  from  the  seDder. 
lb. 

H.  requested  B.,  a  carrier,  to  send  to  H.^s  place 
of  business  (away  from  the  carrier^s  office)  for 
some  goods  to  be  conveyed  by  B.,  as  such  carrier, 
for  H.  B.  did  so,  and  his  servant  received  the 
goods,  which  came  within  the  classes  of  goods 
mentioned  in  11  Goo.  4  &  1  Will.  4.  a  68,  and  ex- 
ceeded  10/.  in  value  ;  but  H.  did  not  declare 
their  value  or  nature.  The  notice  stating  the 
increased  rat^s  of  chaises  required  by  B.  for  sach 
classes  of  goods  was  affixed  in  his  office,  but  was 
not  in  any  way  brought  to  the  knowledge  of  H. 
The  goods  having  been  lost  : — Held,  that  al- 
though they  had  been  delivered  awaj  from  the 
carrier's  office,  and  therefore  the  sender  had  not 
an  opportunity  of  seeing  the  notice  affixed 
therein,  yet  the  carrier  was  not  liable,  as  the 
sender  had  not  declared  the  value  and  nature  of 
the  goods  at  the  time  of  delivery.    Ih. 

Demand  of  Incroaaed  Charge.]  —  Where  a 
carrier  receives  goods  of  the  description  men- 
tioned in  the  11  Geo.  4  &  1  Will.  4,  c.  68,  and 
the  person  delivering  the  same  has  declared 
their  value  and .  nature,  he  is  not  bound  to 
tender,  but  the  carrier  must  demand,  the  in- 
creased charge  mentioned  in  the  notice  affixed 
in  his  office,  warehouse  or  receiving-hou^e, 
whether  the  goods  are  there  delivered,  or  to  a 
servant  sent  to  fetch  them  ;  and  if  no  such  de- 
mand is  made,  the  carrier  is  liable  for  the  loss  of 
or  injury  to  the  goods,  although  the  increased 
charge  has  not  been  paid.  Great  Korthem 
Railway  Company  v.  BehrenSj  7  H.  &  N.  9o0  ; 
31 L.  J.,  Ex.  299  ;  8  Jur.,  N.  S.  667  ;  8  L.  T.  323  : 
10  W.  R.  389— Ex.  Ch.  Affirming  6  H.  &  N. 
366  ;  30  L.  J.,  Ex.  153 ;  3  L.  T.  863  ;  9  W.  R. 
338. 


Carriers  by  8ea  and  Land — ^Ezemptkni.] — To 

a  declaration  alleging  a  contract  by  a  railway 
company  to  carry,  from  Rotterdam  to  Harwich 
and  London,  goods  delivered  to  them  for  that 
purpose,  and  also  alleging  the  loss  of  such  goods, 
the  company  pleaded,  in  substance,  that  the 
goods  were  articles  and  property  of  the  descrip- 
tion mentioned  in  the  1st  section  of  the  Carriers 
Act,  and  were  delivered  to  the  company,  then 
being  common  carriers  by  land  for  hire  between 
Harwich  and  London,  to  be  by  them,  as  sach 
carriers  by  land,  carried  from  Harwich  to  Lun* 
don ;  that  the  goods  were  in  one  parcel,  and 
exceeded  in  value  lOZ. ;  that  the  value  and  nature 
of  the  goods  were  not  declared  to  the  comj.'aDy 
at  the  time  of  deliveiy  to  them  ;  that  the  goods 
were  lost  while  in  the  course  of  being  carried 
from  Harwich  to  London,  and  whilst  the  same 
were  in  possession  of  the  company  as  sach 
carriers  : — Held,  that  the  plea  was  a  good  answer 
to  the  declaration.  Baxendale  v.  Great  Easterm 
Railway  Company,  4  L.  R.,  Q.  B.  244  ;  38  L.  J^ 
Q.  B.  137  ;  17  W.R.  412— Ex.  Ch. 

A  railway  company  were  ownera  of  a  railway 
from  Harwich  to  London,  and  also  of  a  diip.  the 
Avalon,  lying  at  Rotterdam.  They  carried  on  the 
business  of  carriers  between  Rotterdam  and 
London  visi  Harwich.    A  case  of  pictures  was 
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delivered  to  their  agenta  at  Rotterdam  and  a  bill 
of  lading  was  signed  by  them,  the  goods  "  to  be 
delivered  at  the  port  of  London  vi&  Harwich 
(the  act  of  God.  as  also  railway  accidents^  being 
excepted),  and  the  owners  being  in  no  way 
liable  for  any  consequences  of  the  causes  above 
ejtcepted."  The  case  was  placed  on  board  the 
ship,  was  unshipped  at  Harwich,  and  was  sent 
off  by  the  railway  to  London,  but  was  lost  in  the 
course  of  transit  from  Harwich  to  London.  No 
declaration  of  the  value*  of  the  pictures  was  ever 
made,  but  they  were  found  at  the  trial  to  have 
been  of  above  the  value  of  10/.  : — Held,  that  the 
bill  of  lading  contemplated  a  conveyance  of  the 
case  partly  by  land,  and  that  the  fact  of  there 
being  such  a  bill  of  lading  was  no  ground  for 
saying  that  the  plea  referred  to  above  was  not 
proved.     lb. 

Held,  also,  that  although  the  bill  of  lading 
constituted  a  special  contract  between  the  owner 
of  the  goods  and  the  company,  it  was  not  such  a 
special  contract  as  Would,  under  s.  6,  deprive  the 
company  of  the  protection  afforded  to  them  by 
the  neglect  to  declare  the  value  of  the  case  at 
the  time  of  the  delivery.    lb. 

See  Le  Conteur  v.  South-Western  Railway 
Company i  1  L.  R.,  Q.  B.  54,  supra ;  and  31  k 
32  Vict.  c.  19,  s.  14. 

Value  of  Ckodfl,  what  is.]— The  plaintiff  pur- 
chased certain  articles  of  jewellery  from  the 
manufacturers  of  the  value  of  1 1/.  14«.,  but  on  the 
condition  that  if  the  price  were  paid  within  a 
month  a  discount  of  15  per  cent,  would  be  allowed, 
redocing  the  value  to  9/.  I9s.  The  price  was  paid 
by  the  plaintiff  within  the  month.  The  plaintiff 
consigned  these  articles  to  a  customer  in  J.  by  the 
defendant  railway  without  having  declared  their 
value,  and  they  were  lost  in  transit.  The  price 
charged  to  the  customer  exceeded  the  sum  of 
11/.  lis.  The  plaintiff  sued  the  defendants  in 
the  county  court  of  B.  for  9/.  19-«.,  but  the  judge 
gave  a  verdict  for  the  defendants  on  the  ground 
that,  as  the  value  of  the  gocxls  exceeded  lOZ.  and 
had  not  been  declared,  the  defendants  were  pro- 
tected by  11  Geo.  4  &  1  Will.  4,  c.  68,  s.  1  :— 
Held,  on  appeal,  that  the  county  court  judge 
was  right,  and  that  in  such  cases  value  means 
the  value  to  the  consignor  of  the  goods,  which  is 
the  price  his  consignee  has  contracted  to  pay  for 
the  goods,  and  that  as  the  price  contracted  to  be 
paid  was  over  10/.,  the  plaintiff  under  these 
circumstanccp  could  not  recover.  Blanke^isee  v. 
London  and  Sorth-Westerfi  Hail  way  Company^ 
45  L.  T.  761. 


EfltoppeL] — Horses,  above  the  value  of 


10/.  each,  were  delivered  to  a  railway  company 
to  be  conveyed  by  them  for  hire,  the  owner 
having  previously  signed  a  declaration  that  the 
horses  were  under  the  value  of  10/.  each.  The 
horses  were  injured  by  the  negligence  of  the 
company.  In  an  action  against  the  company  for 
the  damage  actually  sustained  : — Held,  that  the 
parties  having  agreed  to  act  upon  an  assumed 
state  of  facts,  both  parties  were  bound  by  it, 
and  the  owner  was,  therefore,  concluded  by  his 
statement  of  valne.  M'Canrc  v.  London  and 
JVttrth' Western  Railway  (^ompany,  3  H.  &  C. 
343  ;  34  L.  J.,  Ex.  39;  10  Jur.,  N.  S.  1058;  11 
L.  T.  426  ;  12  W.  R.  1086— Ex.  Ch. 

Ifature  of  Articles.]— The  11  Geo.  4  &  1  Will.  4, 
c.  68,  extends  to  all  the  article's  enumerated  in  s.  1, 


although  not  within  the  words  of  the  preamble, 
"an  article  of  great  value  in  small  compass." 
Owen  V.  Burnett,  2  C.  &  M.  335;  4  Tyr. 
133. 

To  entitle  a  party  to  recover  for  loss  of  or  in- 
jury to  any  article  of  such  description,  he  must 
give  express  notice  to  the  carrier  of  the  value  and 
nature  of  the  article.     lb. 

A  looking-glass  exceeding  the  value  of  10/.  was 
packed  up  in  a  case,  and  sent  to  a  carrier's  office, 
to  be  conveyed  from  A-  to  the  house  of  S.,  near  L. 
A  notice  was  fixed  up  in  the  office.  The  words 
"  *  Plate  glass,'  '  Looking  glass,'  *  Keep  this  edge 
upwards,'  "  were  written  on  the  case,  but  no  de- 
claration was  made  of  the  nature  and  value  of 
the  article,  and  no  increased  rate  of  carriage  paid. 
The  parcel  was  conveyed  from  L.  to  the  place  of 
its  ultimate  destination  on  a  brewer's  truck,  that 
being  the  usual  mode  in  which  parcels  were  con- 
veyed in  that  part  of  the  countrj'.  When  the 
glass  was  unpacked  it  was  found  to  b«  broken : 
— Held,  that  the  carrier  was  not  liable  for 
the  damage  occasioned  by  the  breaking  of  the 
glass.    Ih. 

Picturet  eontained  in  Package.] — Pictures 
exceeding  the  valne  of  1 0/.  were  laid  upon  one 
another  without  any  covering  or  tie  in  the 
owner's  waggon,  which  had  sides  but  no  top ; 
and  the  waggon  was  delivered  to  a  railway  com- 
pany, and  placed  by  their  servants  on  one  of 
their  trucks  for  carriage  by  the  railway : — Held, 
that  the  pictures  were  "  contained  in  a  parcel  or 
package  "  within  the  meaning  of  the  11  Geo.  4  & 

I  Will.  4,  c.  68,  s.  8,  so  as  to  give  the  company 
the  protection  of  that  statute.  Whaite  or  Waite 
V.  Lancashire  a^nd  Yorkshire  Railtoay  Ctmtpany, 
9  L.  R.,  Ex.  67  ;  43  L.  J.,  Ex.  47  ;  30  L.  T.  272  ; 
22  W.  R.  374. 

What  are  Paintings  or  Piotnres.] — The  word 
"paintings"  in  the  Carriers  Act,  11  Geo.  4  &  1 
Will.  4,  c.  68,  s.  1,  is  used  in  its  ordinary  and 
popular  sense  to  denote  works  of  art.  Woodward 
V.  London  and  North-  Western  Railway  Company^ 
3  Ex.  D.  121 ;  47  L.  J.,  Ex.  263  ;  38  L.  T.  321  ; 
26  W.  R.  354. 

Coloured  imitations  of  rags  and  carpets  and 
coloured  working  designs,  each  of  them  valuable 
and  designed  by  skilled  persons  and  hand- 
painted,  but  having  no  value  as  works  of  art, 
are  not  paintings  within  the  Carriers  Act,    lb. 

Pictures  and  Frames.] — If  a  package  contain- 
ing pictures  in  frames  exceeding  10/.  in  value  is 
delivered  to  a  carrier  to  be  carried  for  hire, 
without  any  declaration  as  to  the  value  and 
nature  of  the  articles,  the  picture  and  frame  are 
to  be  considered  as  one  article  ;  and  the  carrier 
is  protected  from  liability  as  well  in  respect  of 
damage  done  to  the  frames  as  in  respect  of 
damage  done  to  the  picture  itself.  Anderson  or 
Henderson  v.  London  and  Nortli-Western  Rail- 
way Company,  5  L.  R.,  Ex.  90  ;  39  L.  J.,  Ex.  55 ; 
21  L.  T.  756  ;  18  W.  R.  362. 

Bilks.] — A  silk  dress,  forming  part  of  the 
wearing  apparel  of  a  railway  passenger,  is  within 

II  Geo.  4  &  1  Will,  4,  c.  68,  s.  1.  Flowers  v. 
Sowth-Eastem  Railway  Company,  16  L.  T. 
329. 

bilk  dresses  made  up  for  wearing  are  not "  silk  " 
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wilhin  11  Geo.  4  k  1  Will.  4,  c.  68.    Darnj  v. 
Meuton^  Car.  ii  ^1.  45. 

"  Elastic  silk  webbing  "  is  a  woven  fabric,  each 
vartl  of  which  contains  an  ounce  of  silk,  an  ounce 
and  a  quarter  of  india  rubber  and  three-quarters 
of  an  ounce  of  cotton,  the  silk  being  of  greater 
value  than  the  two  other  materials: — Held,  as  a 
matter  of  fact  (the  question  being  reserved  for 
the  court,  with  power  to  draw  inferences),  that 
this  webbing  was  "  silks  wrought  uj)  with  other 
materials."  Brunt  v.  Midland  Railway  Com- 
fMuy,  2  H.  &  C.  889  ;  33  L.  J.,  Ex.  187  ;  10  Jur., 
N.  S,  181  ;  9  L.  T.  690. 

Laee  in  Frame.  1 — A  lace  corporal  in  a  gilt 
frame,  covered  with  glass,  being  intended  for  an 
exhibition,  was  enclosed  in  a  packing-case,  and 
sent,  without  any  declaration,  by  railway,  and 
lost  : — Held,  by  Bovill,  C.  J.,  and  Byles,  J. 
(Willes,  J.,  dubitante),  that  as  a  matter  of  fact 
the  gilt  frame  was  distinct  from  and  not  acces- 
s<iry  to  the  lace,  and  the  packing-case  accessory 
to  lK)th  or  to  the  frame  onlv,  and  that  the  car- 
rier  therefore  was  not  protected  by  the  Carriens 
Act  fn)m  liability  as  respecte<l  either  the  gilt 
frame  or  the  pttckiug-case.  Treadwin  v.  Great 
IJa^tern  Itailway  Company,  3  L.  II.,  G.  P.  308  ; 
37  L.  J.,  C.  P.  83;  17  L.  T.  601  ;  16  W.  R. 
365. 

Fort.] — Bodies,  which  arc  made  partly  of  the 
soft  substance  which  is  taken  from  the  skins  of 
rabbits,  and  partly  from  the  wool  of  sheep,  do  not 
come  under  the  description  of  furs.  Mayhcw  v. 
Nrhon,  6  C.  &  P.  58. 

Trinkets.] — An  eye-glass  with  a  gold  chain 
attached  to  it  for  the  purpose  of  its  being  bung 
round  the  neck  of  the  wearer  is  not  a  trinket. 
Davey  v.  Mafton^  Car.  k  M.  45. 

But  it  is  impracticable,  with  precise  accuracy, 
to  define  what  are  trinkets  within  11  Geo.  4  &  1 
Will.  4,  c.  68.  Bcmxteifi  v.  Baxendale,  6  C.  B., 
N.  S.  251  ;  28  L.  J.,  C.  P.  265  ;  6  Jur..  N.  S.  1056  ; 
7  W.  R.  396. 

But.  semble,  that  the  closest  approximation  is 
this,  that  they  must  l)e  articles  of  mere  ornament, 
or  if  ornament  and  utility  are  combined,  the 
former  must  be  the  predominating  quality. 
Ih. 

Bracelets,  shirt-pins,  rings,  brooches  and  orna- 
mented tortoiseshell  and  pearl  portmonnaies,  how- 
ever small  their  intrinsic  value,  are  trinkets,    lb. 

So,  silk  watch-guards  are  "  silks  in  a  manufac- 
tured state  "  within  the  act.     Ih. 

So,  smelling-bottles,  and  the  like,  are  '*  glass  " 
within  the  act.     Ih. 

Monetary  Seonrities.]— C.  being  indebted  to 
G.  in  more  than  lOZ.,  framed  a  document  directed 
to  himself,  ordering  himself,  three  months  after 
date,  to  "  pay  to  my  order "  the  amount.  The 
document  had  a  stamp  proper  for  a  bill  of  ex- 
change of  that  amount  and  length  of  time,  and 
was  in  all  respects  like  a  bill  of  exchange,  except 
that  there  was  no  drawer's  name.  C.  wrote  on 
it  his  acceptance,  and  caused  it  to  be  forwarded 
in  a  parcel,  directed  to  G.,  by  a  carrier,  in  order 
that  G.  might  add  his  name  as  drawer.  In  an 
action  against  the  carrier  for  the  loss  of  other 
goods  of  less  value  than  10/.,  contained  in  the 
same  parcel,  the  defence  was,  that  the  parcel 
contained  "  a  bill,  order,  note,  security  for  pay- 


ment of  money  or  writing  of  value  exceeding 
10/.,"  and  that  no  notice  bad  been  given  of  the 
contents,  or  increased  rate  of  carriage  paid  or 
contracted  for,  though  the  carrier  had  publicly 
exhibited  in  his  office  a  notice  requiring  such  in- 
creased rate  for  articles.  The  jury  found  that 
the  incomplete  bill  was  not  at  the  time  of  the 
delivery  to  the  carrier  of  any  value  : — Held,  that 
it  was  not  a  bill,  order,  note,  security  for  pay- 
ment of  money,  nor  writing  of  any  value  at 
the  time  of  such  delivefy.  Stoetttiger  v.  Strnth- 
Eastern  Railway  Company,  3  EL  &  Bl.  549 : 
2  C.  L.  R.  1595  ;  23  L.  J.,  Q.  B.  293  ;  18  Jur.  605. 

3.  Booking-offices. 

Wliat  ia.] — An  inn  where  a  book  is  kept  for 
lx>okiiig  parcels  by  a  particular  coach,  which 
stops  regularly  there  to  take  in  and  deliver  par- 
cels, is  a  receiving-house  for  parcels,  ^tithin  the 
11  Geo.  4  &  1  WUl.  4,  c.  68,  although  other 
coaches  stop  at  the  same  inn  for  the  same  pur- 
pose, and  the  innkeeper  sends  the  parcels  by 
which  coach  he  pleases.  Syms  v.  Ckapliit^  1 
N.  &  P.  129  ;  5  A.  &  E.  634 ;  2  H.  &  W.  411. 

Hegligenee  at.] — The  contract  entered  into 
by  a  booking-office  keeper,  who  takes  in  parcels 
to  be  forwarded  by  caniers,  is  only  to  deliver 
safely  to  a  carrier,  (rilhert  v.  DalCj  1  X.  &  P. 
22  ;  5  A.  &  E.  543  ;  2  H.  &  W.  383. 

In  an  action  against  the  keeper  of  such  an 
office,  where  the  declaration  all^^es  that  a  parcel 
was  delivered  to  D.,  and  that  he  promised  to  take 
care  of  it.  that  it  might  be  forwarded  to  its,  des- 
tination, and  avers  that  it  was  lost  throug^h  hijj 
negligence,  on  which  issue  is  joined ;  it  is  not 
sufficient  evidence  of  negligence,  to  shew  that 
the  parcel  was  delivered  to  D.  and  that  it  had 
not  reached  its  destination.     Ih. 

A  booking-office  keeper,  who  also  keeps  a  wine 
vault,  is  guilty  of  negligence,  if  he  allows  goods 
to  remain  in  front  of  the  bar,  exposed  to  persons 
coming  in  for  liquor,  even  though  they  are  of  tio 
large  a  size  to  be  conveniently  taken  into  the 
bar,  behind  the  counter.  Dover  v.  JfilU,  5  C.  i 
P.  175. 

A  box  was  sent  by  A.  to  an  inn  kept  by  B« 
who  booked  parcels  for  carriers,  but  did  not  re- 
ceive anything  for  so  doing.  The  x>erson  who 
took  the  box  told  B.  to  keep  it  till  A.  called  for 
it,  to  which  B.  answered  *'  Very  well."  On  A.*:* 
calling  for  it,  the  box  was  missing,  and  B.  said. 
he  supposed  that  some  carder  had  taken  it  by 
mistake: — Held,  in  an  action  of  trover  by  aI, 
and  against  B.,  that  this  was  no  evidence  of  a 
conversion.  Williams  v.  Oesse  or  Jestey  or  Ge*-- 
M-y,  3  Bing.  N.  C.  849  ;  7  C.  &  P.  777  ;  5  Scott, 
56  ;  3  Hodges,  131. 

Trover  does  not  lie  against  the  keeper  of  a 
booking-office  for  the  mere  loss  of  a  parcel  depo- 
sited at  the  office  for  the  purpose  of  being  for- 
warded by  a  carrier.     Ih. 

Evidence,  that,  at  the  door  of  a  booking-office, 
there  is  a  board  on  which  is  painted  "  Convey- 
ances to  all  parts  of  the  world,'"  and  a  list  i*f 
names  of  places,  is  not  sufficient  proof  that  the 
owner  of  the  office  is  a  common  carrier,  so  as  to 
charge  him  for  the  loss  of  a  box  that  was  bo(^ed 
there.     Upston  v.  Slarh,  2  C.  &  P.  598. 

If  a  common  carrier  demands  a  certain  sum 
for  booking,  and  refuses  to  take  charge  of  goods 
unless  such  sum  is  paid,  he  is  not  liable  to  an 
action  if  they  are  left  without  being  paid  for 
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and  are  lost.    v.  JacJtsonj  Peake's  Add.  Cas. 

185. 

If  a  carrier  directs  goods  to  be  sent  to  a  par- 
ticular booking-office,  he  is  answerable  for  the 
negligence  of  the  booking-office  keeper.  Cole- 
pepper  v.  Good,  5  C.  &  P.  380. 

Evidence  of  Acceptance  at  Office.] — If  a  mes- 
sage is  left  at  the  booking-office  of  a  carrier  from 
N.  to  L.  for  his  van  to  call  for  luggage  at  another 
inn  for  the  purpose  of  its  being  carried  to  L.,  and 
the  carrier's  servant  and  van  go  into  the  6ther 
inn,  and  the  luggage  is  there  put  into  the  carrier's 
van,  and  afterwards  lost  therefrom,  the  carrier  is 
liable  for  the  loss,  just  as  he  would  be  if  the  lug- 
gage had  been  taken  to  the  regular  booking-office 
of  the  carrier.  Davey  v.  Mason^  Car.  &  M.  45. 
And  see  William*  v.  Gesfte,  mtpra. 

If,  in  an  action  against  a  carrier  for  the  loss  of 
a  parcel,  he  pleads  that  it  was  not  delivered  to 
him  to  be  carried,  it  is  sufficient  for  the  plaintiff 
to  shew  that  it  was  delivered  to  a  person  and  at 
a  house  where  parcels  were  in  the  habit  of  being 
left  for  the  carrier ;  and  it  is  immaterial  whether 
this  person  was  paid  any  money  or  not ;  and  in 
such  an  action  the  person  who  so  left  the  parcel 
may  be  asked,  on  crcss-examination,  what  direc- 
tion was  on  the  parcel.  Burrdl  v.  North,  2  C.  & 
K.  681. 

If  in  an  action  against  a  carrier  it  appears 
that  the  agent  of  the  plaintiff  went  to  the  car- 
rier's booking-office,  and  desired  that  a  man 
should  be  sent  to  the  agent's  house  to  fetch  a 
package,  and  one  of  the  carrier's  men  did  accord- 
ingly fetch  the  package  from  the  agent's  house, 
and  bring  it  to  the  booking-office,  this  is  a  de- 
livery by  the  plaintiff  to  the  carrier  ;  as,  for  this 
purpose,  the  carrier's  man  is  to  be  considered  as 
the  plaintiff's  servant.  Boys  v.  Pinh,  8  C.  &  P. 
361. 

# 
4.  Felony  op  Servants. 

Who  are  Servants.] — Every  person  employed 
by  a  common  carrier,  whether  by  the  name  of 
sub-contractor,  agent,  servant,  or  otherwise,  to 
perform  any  part  of  the  work  which  the  carrier 
nas  undertaken  to  perform,  and  every  person 
employed  by  such  person  for  that  purpose,  is  a 
servant  in  the  employ  of  the  carrier  within  the  8th 
section.  Machu  v,  London  and  SmitJi- Western 
Mailway  Company,  2  Ex.  415  ;  5  Railw.  Cas. 
302  ;  17  L.  J.,  Ex.  271  ;  12  Jur.  501. 

Where  a  plaintiff  gave  a  parcel  directed  to  F., 
in  London,  to  the  carrier  at  B.,  who  drove  a  mail- 
cart  between  B.  and  M. :  and  the  carrier  booked  it 
at  M.  at  an  inn  where  the  defendant's  coach 
stopped  to  take  in  parcels,  and  received  the 
carriage  for  it  from  the  innkeeper,  who  was  in 
the  habit  of  booking  parcels  for  the  defendant's 
coach,  and  did  book  this  parcel  to  London,  and 
delivered  it  to  the  coachman : — Held,  that  the 
carrier  was  the  agent  of  the  plaintiff,  and  the 
innkeeper  the  servant  of  the  defendant ;  and 
therefore  that  the  plaintiff  might  recover  damages 
from  him  for  the  loss  of  the  parcel.  Syms  v. 
Chaplin,  1  N.  &  P.  129  ;  5  A.  &  E.  634 ;  2  H.  & 
W.  411. 

A  parcel  delivered  to  the  guard  of  a  mail- 
coach,  and  by  him  to  the  porter  of  the  inn  where 
the  mail  stops,  whose  busmess  is  to  carry  out  the 
parcels  brought  by  the  coach,  receiving  for  such 
daty  a  portion  of  the  sum  demanded  for  carriage, 


does  not  make  such  porter  personally  responsible 
for  its  loss.     Cavc7iagh  v.  Such,  1  Price,  328. 


Estoppel.] — To  an  action  for  the  loss  of 


pictures  delivered  to  be  carried  by  a  railway  com- 
pany,  they  pleaded  the  Carriers  Act,  11  Geo.  4 
&  1  Will.  4,  c.  68,  8.  8,  and  the  plaintiff  replied 
that  the  loss  arose  from  the  felonious  acts  of  the 
servants  of  the  company.  The  pictures  were 
loaded  in  a  van  in  the  yard  of  the  company 
ready  to  be  sent  to  their  destination,  when  a 
man  represented  himself  to  be  C,  a  driver  in  the 
employ  of  M.,  who  carried  for  the  railway  com- 
pany, and  their  delivery  clerk  gave  tlic  man  a 
pass  which  enabled  him  to  drive  the  van  out  of 
the  yaixi,  and  so  to  steal  the  pictures.  There 
was  a  man  named  C.  in  M.'s  employ,  but  he  was 
not  the  guilty  person  :— Held,  that  the  railwa}' 
company  was  not  estopped  from  denying  that 
the  thief  was  their  servant.  Way  v.  Great 
Eastern  Railway  Company,  1  Q.  B.  D.  692 ;  45 
L.  J.,  Q.  B.  874  ;'  35  L.  T.  253. 

Proof  of.] — In  an  action  against  a  carriqr  for 
loss  of  goods,  upon  an  issue  that  the  loss,  under 
11-  Geo.  4  &  1  Will.  4,  c.  68,  s.  8,  arose  from  the 
felonious  act  of  the  carrier's  servants,  it  is  suffi- 
cient to  prove  facts  which  render  it  more  probable 
that  the  felony  was  committed  by  some  one  or 
other  of  his  servants  than  by  any  one  not  in  his 
employment ;  and  it  is  unnecessary  to  give  such 
evidence  a.s  would  suffice  to  convict  any  particular 
servant.  Yatighton  v. Ltmdim  and  Xorth-  Western 
Ilailway  Company,  12  Cox.  C.  C.  580  ;  9  L.  R., 
Ex.  93  ;  43  L.  J.,  Ex.  75  ;  30  L.  T.  119  ;  22  W. 
R.  336.     But  see  follow  iny  cases. 

In  an  action  against  a  railway  company  for  the 
loss  of  a  parcel  of  money  above  the  value  of  10/., 
the  issue  being  whether  the  loss  was  occasioned 
by  the  felonious  act  of  one  of  the  company's 
servants,  who  had  absconded  at  the  time  of  the 
parcel  being  missed,  it  is  allowable  to  call  a  police 
officer  to  prove  instructions  which  he  received 
from  the  station  master,  tending  to  shew  that 
he,  the  station  master,  had  suspicions  that  the 
servant  had  stolen  the  parcel.  Kirkstall  Brewery 
Company  v.  FurJiess  Bailway  Company,  9  L.  R., 
Q.  B.  468  ;  43  L.  J.,  Q.  B.  142  ;  30  L.  T.  783  :  22 
W.  R.  876. 


OnoB.] — In  an  action  against  a  railway 


company  for  the  loss  of  a  passenger's  lugjyage 
containing  jeweller^',  the  issue  was,  under  the' 
Carriers  Act,  s.  8,  whether  the  loss  had  arisen 
from  the  felony  of  the  company's  servants  : — 
Held,  that  it  was  not  enough  for  the  plaintiff  to 
disclose  a  state  of  facts  consistent  with  a 
felonious  taking,  but  that  it  lay  on  him  to  prove 
a  state  of  things  rendering  such  felonious  taking 
,more  probable  than  a  loss  by  accident  or  mv»- 
take,  and,  therefore,  that,  in  the  case  before  the 
court,  there  was  no  evidence  to  go  to  the  jury 
that  the  luggage  in  question  was  stolen  by  any 
person.  Qogarty  v.  Great  8ovther7i  and  Western 
Railway  Company,  9  Ir.  R.,  C.  L.  233— Ex.  Ch. 

When  the  Carriers  Act  is  pleaded  to  an  action 
against  a  carrier  for  loss  of  goods,  proof  that  the 
goods  were  stolen,  and  the  servants  of  the  carrier 
had  greater  facility  of  access  than  other  persons, 
is  not  evidence  for  the  jury  of  a  felony  by  ser- 
vants. Turner  v.  Great  Western  Railway  Com- 
pany, 13  Cox,  C.  C.  191  ;  34  L.  T.  22. 

A  box  containing  silk  was  delivered  to  a  rail- 
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way  company,  not  declared,  and  despatched  by 
poods  train  on  a  truck.  On  the  journey,  after 
Bt<)])iniig  at  two  junctions  where  the  train  divided,  j 
the  Ik)x  was  found  broken  open  and  the  silk  gone  : 
— Held,  no  evidence  of  felony  by  servants  of  the 
company.     lb. 

Servants  haying  greater  Facilities.] — In  an 

action  against  carriers  for  loss  of  goods,  to  make 
out  a  case  for  a  jury  in  8Up})ort  of  a  replication 
of  felony  by  their  servants  to  a  plea  of  the 
Carriers  Act,  11  Geo.  4  &  1  Will.  4,  c.  68,  s.  8, 
it  is  not  enough  to  shew  that  the  servants  had 
greater  facilities  of  access  to  the  goods  than  any 
other  persons,  McQuei^n  v.  Great  Western 
Hallway  Cowpany^  10  L.  R.,  Q.  6.  569  ;  44  L.  J.,  I 
Q.  B.  130  ;  32  L.  T.  759  ;  23  W.  R.  698. 

A  heavy  case  containing  pictures  was  delivered 
to  a  railway  company  to  be  forwarded  by  train 
from  Cartliff  to  London,  and  was  not  declared 
under  the  Carriers  Act.  It  was  packed  by  the 
porters  on  a  truck  and  covered  over,  and  re- 
mained for  some  hours  on  a  long  siding  to  which 
the  public  had  access,  and  was  stolen.  Some  of 
the  porters  were  called  by  the  plaintiff  to  prove 
delivery  of  the  case  to  the  company,  but  none 
were  called  by  the  company  :—  Held,  that  there 
was  no  evidence  of  a  loss  by  the  felony  of  the 
servants  of  the  company.    lb. 

Prini&  fkeie  Evidence.] — A  carrier  was  sued 
for  the  value  of  a  parcel  lost,  and  slight  evidence 
was  given  to  raise  a  suspicion  that  his  servant, 
who  was  still  in  his  employ,  had  stolen  the 
parcel ;  on  a  verdict  found  for  the  plaintiff,  a 
new  trial  was  refused,  on  the  ground  that  the 
carrier  ought  to  have  called  the  servant  as  a 
witness.  Boy  re  v.  Cliapman^  2  Bing.  N.  C.  222  ; 
2  Scott,  365  ;  1  Hodges,  338. 

A  parcel  was  delivered  to  a  porter  of  a  rail- 
way company  at  the  station,  to  be  forwarded 
from  Gloucester  to  London,  after  the  waybill 
and  the  guard's  parcel-book  had  been  made  up. 
The  parcel  was  placed  by  the  porter  in  the  usual 
receptacle,  a  locked  box  in  the  luggage  van,  and 
entered  by  him  on  the  waybill  ;  but  the  fact  of 
his  having  so  placed  it  in  the  box  was  not  com- 
municated to  the  guard.  After  several  inter- 
mediate stoppages  the  train  reached  London, 
when  the  parcel  was  missed  : — Held,  no  evidence 
for  the  jury  of  the  parcel  having  been  stolen  by 
a  servant  of  the  company.  Great  Northern 
Railicay  Omipany  v.  Kimell^  18  C.  B.  575 ;  27 
X.  J.,  C.  P.  201. 

A  mere  suspicion  that  the  loss  arose  from  felony 
by  the  carrier's  servants,  is  not  sufficient ;  it 
must  be  proved.    lb. 

A.  sued  a  railway  company  for  the  loss  of  a 
travelling  case,  containing  watches,  which  he 
was  carrying  with  him  as  personal  luggage. 
The  company  pleaded  that  A.  had  not  made  the 
requisite  declaration  as  to  the  contents  of  the 
parcel ;  to  which  A.  replied  that  the  loss  was 
occasioned  by  the  felony  of  the  servants  of  the 
company.  It  appeared  at  the  trial  that  the  case 
had  been  lost  on  a  part  of  the  journey  ;  that  A. 
was  prevented,  by  a  servant  of  the  company, 
from  carrying  the  case  in  the  same  carriage  with 
himself,  on  the  pretence  that  the  luggage-van 
was  the  proper  place  for  its  conveyance ;  that 
the  interference  of  the  servant  was  no  part  of 
his  duty  ;  that  the  case  was  not  afterwards  forth- 
coming, and  that  he  subsequently  denied  all 
knowledge  of  the  transaction.    A  question  having 


been  left  to  the  jury,  they  found  that  a  felony 
had  been  committed  : — Held,  that  there  wsa 
evidence  to  go  to  the  jury  of  a  felonioos  taking 
of  the  goods.  Keyt  v.  Belfa^tt  Railway  C^ni' 
pany,  8  Ir.  C.  L.  R.  167. 

£fibct  of  Allegation.] — In  cases  within  the 
carrier's  notice,  the  carrier  is  not  liable  for  the 
felonious  acts  of  his  servants,  without  gross 
negligence  on  his  part ;  but  felony  by  his  ser- 
vants is  a  good  answer  to  a  defence  by  him 
under  11  Geo.  4  &  1  Will.  4,  c.  68,  s.  1.  Great 
WeHern  Railway  Company  v.  Rimell,  18  C.  B. 
576  ;  27  L.  J.,  C.  P.  201. 

Where  felony  is  set  up  as  an  answer  to  a  de- 
fence, the  question  of  negligence  becomes  imma- 
terial,   lb. 

In  an  action  against  a  carrier  for  the  loss  of  a 
parcel,  a  replication  that  the  loss  arose  from  the 
felonious  acts  of  the  carrier*s  servants  is  a  good 
answer  to  a  plea  that  the  value  exceeded  10^., 
and  was  not  declared  at  the  time  of  the  delivery 
to  the  carrier.  Metcalfe  v.  London,  Bright *fii 
and  South  Coast  Railway  Company,  4  C.  B.,  N. 
S.  307  ;  27  L.  J.,  C.  P.  205. 

In  order  to  support  this  replication,  in  point  of 
fact  it  is  necessary  to  prove,  not  only  that  the 
goods  had  been  feloniously  abstracted  by  some 
one  of  the  carrier's  servants  unknown,  but  that 
evidence  ought  to  be  given  sufficient  to  convict 
some  one  or  more  of  such  servants  of  the  felonv- 
S.  C.y  27  L.  J.,  C.  P.  333  ;  4  C.  B.,  N.  S.  311. 


V.  RAILWAY  AND  CANAL  TRAFFIC  ACT. 
(17  &  18  Vict.  c.  31.) 

1.  Limitation  of  Railway  and  Canal  Com- 
panies BY  Special  Contract  and  Con- 
ditions. 

Extent  of  Application  of  Statnto.] — The  Rail- 
way and  Canal  Traffic  Act  (17  &  18  Vict.  c.  31) 
does  not  apply  to  special  contracts  entered  into 
between  a  railway  company  and  other  persons  as 
to  the  receiving,  forwarding  and  delivering  of 
traffic  beyond  the  limits  of  its  owti  line,  or  of 
lines  worked  by  it.  Turner  v.  South '£a4fti^n 
Railicay  Cowpany,  17  W.  R.  1096  ;  S,  C,  nom. 
ZuTiz  V.  Smith' Eastern  Railway  Company,  4  L, 
R.,  Q.  B.  539  ;  38  L.  J.,  Q.  B.  209  ;  20  L.  T.  873. 

The  proviso  in  s.  7,  that  no  special  contract 
shall  be  binding  upon  or  affect  any  party  unless 
the  same  be  signed  by  him  or  by  the  person  deli- 
vering, &c.,  only  applies  where  the  company  is 
seeking  to  exempt  itself  from  liability  by  rea-^on 
of  there  being  a  special  contract.  Bajrmdale  v. 
Great  Wester?i  Railway  Company^  4  L.  R., 
Q.  B.  244  ;  38  L.  J.,  Q.  B.  137  ;  17  W.  R,  412— 
Ex.  Ch. 

Passengers'  luggage  is  within  s.  7  of  the  statute, 
the  provisions  of  which  are  extended  by  31  &  32 
Vict.  c.  119,  to  the  conveyance  by  water  of  such 
luggage  ;  railway  companies  using  steam  vessels 
for  the  purpose  of  carrying  on  a  commnnication 
between  any  towns  or  ports.  Cohen  v.  Strntk- 
Eastern  Railway  Cirmpany,  2  Ex.  D.  253  ;  46  L. 
J.,  Ex.  417  ;  36  L.  T.  130  ;  25  W.  R.  475. 

2.  Signing  Contbact. 

Contract  mast  be  Beasonable  and  Sigmed.] — 

The  17  k  18  Vict.  c.  31,  s.  7,  makes  notices  by 
railway  and  canal  companies,  limiting  their  lia- 
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bility  as  carriers,  void ;  but  it  does  not  prevent 
them  from  entering  into  special  contracts  for  the 
carriage  of  goods,  provided  the  conditions  con- 
tained in  such  contracts  are  such  as  are  held  just 
and  reasonable  by  the  judge  or  court  before  whom 
any  question  relating  thereto  is  tried,  and  pro- 
vided the  contract  is  signed  by  the  party  deliver- 
ing the  goods  to  be  carried.  Simmis  v.  Oreat 
Wegtem  Railway  Company ^  18  C.  B.  805  ;  26  L. 
J.,  C.  P.  25, 

All  the  parts  of  s.  7  of  17  &  18  Vict.  c.  31,  must 
be  read  together,  and  therefore  the  conditions 
there  spoken  of  as  capable  of  being  imposed 
by  railway  companies  in  limitation  of  their 
liability  as  common  carriers  must  not  only  be, 
in  the  opinion  of  a  court  or  a  judge,  just  and 
reasonable,  but  must  also  be  embodied  in  a 
special  contract  in  writing,  signed  by  the  owner 
or  sender  of  the  goods.  Peek  v.  Xortk  Stafford- 
shire Railway  C&mpany^  10  H.  L.  Cas.  473  ;  32 
L.  J.,  Q.  B.  241 ;  9  Jur.,  N.  S.  914  ;  8  L.  T.  768  ; 
11  W.  R.  1023. 

An  owner  of  some  marble  chimney-pieces  de- 
sired to  send  them  to  London.  Messages  and 
notes  passed  between  him  and  the  agent  of  tiie 
railway  company  on  the  subject  of  the  terms  on 
which  they  were  to  be  carried.  The  agent  stated 
as  a  condition,  that  the  company  would  not  be 
responsible  for  goods  sent  by  the  railway,  unless 
their  value  was  declared,  and  they  were  insured, 
the  rate  of  insurance  being  fixed  at  ten  per  cent, 
on  the  declared  value.  After  some  delay  the 
agent  received  a  note,  requesting  that  the  marbles 
might  be  forthwith  sent  to  London  "  not  insured ; " 
they  were  sent,  and  suffered  damage  : — Held, 
that  the  condition  thus  sought  to  be  imposed  by 
the  company  was  not  just  and  reasonable  ;  that 
there  was  not  any  special  contract  signed  by  the 
parties ;  that  the  note  could  not  be  connected 
with  the  other  communications  so  as  to  consti- 
tute the  required  contract ;  that  the  words  "  not 
insured  *'  could  not  be  made  the  subject  of  expla- 
nation by  parol  evidence  ;  and  that  they  left  the 
rights  and  liabilities  of  the  parties  as  at  common 
law.    Ih. 

The  burden  of  shewing  that  a  condition  is  just 
and  reasonable  lies  on  a  railway  company. 
Ih. 

A  plea  that  the  goods  were  carried  on  a  just 
and  reasonable  condition,  made  by  the  company 
and  assented  to  by  the  sender,  that  they  should 
not  be  liable  for  loss  or  injury  unless  the  goods 
were  insured  according  to  value,  and  that  they 
were  not  insured,  is  a  plea  in  bar  to  the  whole 
cause  of  action  in  respect  of  damage,  however 
caused.    Ih, 

A  special  contract  in  writing  must  itself,  either 
in  terms  or  by  distinct  reference,  set  out  or  em- 
body the  condition.    Ih, 


Written  or  Printed,  and  Signed.] — Any 


condition  limiting  the  liability  of  railway  com 
panics  as  carriers  must  be  a  condition  just  and 
reasonable  in  the  judgment  of  the  court,  and 
must  be  set  out  in  a  written  (or  printed)  con- 
tract, signed  by  or  on  behalf  of  the  consignor 
of  the  goods.  Aldridge  v.  Oreat  Western  Rail- 
toay  Company  J  15  0.  B.,N.  S.  582  ;  33  L.  J.,  C.  P. 
161. 

A  signature  of  the  special  contract  by  a  rail- 
way agent  employed  by  the  consignor  to  deliver 
and  by  the  company  to  receive  the  goods  for 
him,  is  a  sufficient  signature  to  satisfy  the  statute. 
Ih, 


The  statute  extends  to  cases  where  a  special 
contract  has  been  signed,  in  accordance  with  the 
proviso  in  the  section,  that  no  special  contract 
between  company  and  customer,  respecting  thfi 
receiving  of  animals,  shall  be  binding,  unless  it 
be  signed  by  the  customer  or  person  delivering 
the  animals.  M'Manus  v.  iMncashire  a  fid 
Yorkshire  Railway  Company,  4  H.  &  N.  327  ; 
28  L.  J.,  Ex.  353  ;  6  Jur.,  N.  S.  651  ;  33  L.  T.,  0. 
S.  259— Ex.  Ch. 

After  Signature  Contraot  taken  to  have  been 
Kead.] — The  plaintiff  delivered  to  a  railway 
company  eighteen  packages,  to  be  carried  on 
their  line.  He  filled  up  and  signed  a  receiving- 
note,  describing  the  goods  as  furniture.  On  the  . 
paper,  under  the  head  "  conditions,"  wore  these 
words  : — "  No  claim  for  deficiency,  damage  or 
detention  will  be  allowed,  unless  made  within 
three  days  after  the  delivery  of  the  goods,  nor 
for  loss,  unless  made  within  seven  days  of  the 
time  they  should  have  been  delivered,  and  that 
the  company  will  not  be  answerable  for  the 
loss  or  detention  of  any  goods  which  may  be 
untruly  or  incorrectly  described  in  the  receiving- 
note."  The  plaintiff  said  "  he  was  told  to  sign 
the  paper,  and  did  so.  He  might  have  seen 
the  word  *  conditions,'  but  he  did  not  read  them, 
and  did  not  know  and  was  not  told  what  they 
were."  One  of  the  packages  consisted  of  a  sack 
of  clothes,  which  was  not  delivered,  but  no  claim 
was  made  until  more  than  seven  days  from  the 
time  when  the  same  should  have  been  delivered  : 
— Held,  that  there  was  nothing  to  rebut  the  pre- 
sumption arising  from  the  signature  of  the  paper 
by  the  plaintiff  that  he  understood  that  the  con- 
tract was  subject  to  the  conditions.  Lewis  v. 
Chreat  Western  Railway  Company,  5  H.  &  N. 
867 ;  29  L.  J.,  Ex.  425. 

A  declaration  against  a  railway  company  for 
damage  to  goods  intrusted  to  them  to  carry, 
allegal  that  the  goods  were  delivered  to  the  com- 
pany as  common  carriers,  and  that  the  company 
received  them  as  such  common  carriers.  Plea, 
that  the  goods  were  received  by  the  company  to  be 
carried  subject  to  a  special  contract,  whereby  the 
company  was  not  to  be  answerable  for  any  loss  or 
damage,  however  caused.  In  support  of  the  plea 
the  company  produced*  a  paper,  signed  by  the 
plaintiff,  acknowledging  that  the  goods  were  to 
be  carried  subject  to  certain  conditions,  one  of 
which  was,  that  the  company  was  not  to  be  re- 
sponsible for  any  loss  or  damage,  however  caused. 
On  the  part  of  the  plaintiff,  it  was  proved,  that, 
when  asked  by  the  clerk  of  the  company,  at  the 
time  the  goods  were  delivered  at  the  company's 
warehouse,  to  sign  the  paper,  the  plaintiff  ex- 
pressed his  unwillingness  to  do  so,  inasmuch  as 
he  could  not  see  to  read  it,  whereupon  the  clerk 
said  that  it  was  of  no  consequence,  and  that  the 
signature  was  a  mere  matter  of  form  ;  and  that 
the  plaintiff,  relying  upon  that  assurance,  signed 
the  paper : — Held,  that  upon  this  evidence  the 
jury  was  warranted  in  finding  that  the  goods 
were  not  delivered  to  the  company  to  be  carried 
under  the  special  contract.  Simons  v.  Oreat 
Western  Railway  Company,  2  0.  B.,  N.  S.  620. 

Effect  of  employing  illiterate  Agent  to  Sign.] 
— A  man,  who  can  read,  who  sends  an  agent  who 
cannot  read,  to  sign  a  document  or  to  enter  into 
a  contract  in  which  a  document  must  to  his 
knowledge  be  signed,  cannot  dispute  his  liability 
on  the  document  so  signed,  on  the  ground  that 
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his  agent  could  not  read  its  contents ;  for  in  such 
a  case  the  i)rincipal  musst  be  taken  to  ])e  in  the 
Bame  po8itir)n  as  thoujrh  he  had  sijrned  it  himself 
without  rciidinp  it.  Forcinan  v.  Great  Wettern 
Ituilway  ComjHiny.  38  L.  T.  851. 

Where  Beaionable  and  Signed,  Effect  of.]— 
In  an  action  avrainst  a  railway  company  for 
ne?li«rcnce  in  forwarding  ^ocxis,  whereby  the 
plaintiff  lost  a  market,  the  declaration  alleged 
that  the  comi)any  were  common  carriers,  and 
reeeiveil  the  j^ikkIs  to  be  carritnl  by  them  an  .such 
common  carriera  for  hire  and  reward.  It  ap- 
pearetl  that  the  Cf>mpany  did  not  receive  any 
ltoimIs  to  be  rarrietl  by  them,  unless  the  confiijjnor 
siLni«'<l  a  pa]»er  containing;  various  conditions 
subject  to  which  they  were  to  l>c  carried  The 
juil«;e,  holdinj?  that  the  conditi<ms  were  reason- 
able, and  the  contract  a  sixicial  contract  within 
17  Ac  18  Vict.  c.  .'^1,  b.  7,  and  that  consequently 
the  company  did  not  receive  the  goods  to  he 
rarrie<l  a«^  common  carriers,  directed  a  nonsuit : — 
Held,  that  the  n(»nsiiit  was  right.  Whitr  v.  Oreat 
W'e^tfrn  Railway  Company,  2  C.  B.,  N.  S.  7  ;  26 
L.  J.,  C.  P.  158. 

In  general,  notice  given  by  a  railway  company 
would  be  valid  in  law  for  the  purpose  of  limiting 
the  common-law  liability  of  the  company  as 
carriera.  Perk  v.  j^^orfh  Staffordshire  Hail  way 
Comjmny,  10  H.  L.  Cas.  473;  32  L.  J.,  Q.  B.  241  ; 
9  Jur.,  N.  S.  914  ;  8  L.  T.  768  ;  11  W.  R.  1023. 

Such  common-law  liability  might  be  limited 
by  such  conditions  as  the  court  or  judge  shall 
di'terniine  to  1h>  just  and  reasonable,  but  any 
condition  so  limiting  the  liability  of  the  company 
must  be  embtxlied  in  a  special  contract,  in  writ- 
ing, between  the  owner  or  person  delivering  the 
g»)ods  to  the  company,  and  signed  by  such  owner 
ur  jHirson.     lb. 

3.  What  are  Just  and  Reasonable 
Conditions. 

a.  As  to  Ooods. 

i.  Generally. 

What  are.] — A  condition,  that  the  company 
will  not  be  accountable  for  the  loss,  detention,  or 
damage  of  any  package,  insufficiently  or  im- 
properly packed,  is  unjust  and  unreasonable. 
aSV/w/'/m  V.  GreM  Western  Bail  way  Conij)any,  IS 
C.  B.  805  ;  26  L.  J.,  0.  P.  25  ;  .S'.  P.,  Garton  v. 
Bristol  and  Exeter  li/iilway  Company,  1  B.&S. 
112  ;  30  L.  J.,  Q.  B.  273  ;  7  Jur.,  N.  S.  1234  ;  9 
W.  R.  734. 

Semble,  that  a  condition  that  no  claim  for 
damage  will  be  allowed,  unless  made  within 
three  days  after  the  delivery  of  the  goo<is,  nor 
for  loss,'  unless  made  within  three  days  of  the 
time  that  thev  should  be  delivered,  is  just  and 
reasonable.     lb. 

A  condition,  that  in  the  case  of  goods  conveyed 
at  special  or  mileage  rate,  tlie  company  will  not 
be  responsible  for  any  loss  or  damage,  however 
caused,  is  just  and  reasonable.  lb.  But  see 
cases  below. 

So  a  condition  that  a  railway  company  should 
not  be  liable  for  loss  of  market,  or  other  delay 
arising  from  detention,  is  a  reasonable  condi- 
tion. White  V.  Great  Western  Railway  Com- 
pany, 2  C.  B.,  N.  S.  7  ;  26  L.  J.,  C.  P.  158. 

Owner's  Bisk-rate,   except  wilful  Default— 


Mifdelivery.] — Clover  seed  consigned  to  the 
])laintifF  by  the  defendants'  railway  was  mis- 
delivered  by  the  defendants,  and  the  plaintiff 
did  not  receive  it  till  aft^r  a  fortnight^s  delay, 
too  late  for  the  8eason*s  market.  The  giMxls  had 
been  forwarded  at  the  defendants'  lower  rate  of 
charge,  and,  therefore,  by  special  contract  '*  solely 
at  the  risk  of  the  sender,  with  the  exception  that 
the  company  shall  be  responsible  for  any  wilful 
act  or  wilful  default  of  the  company  or  their 
servants  if  proved,  for  fraud  or  theft  by  thdr 
servants,  and  for  collision  of  trains  conveying 
the  goods  within  the  company's  limits  "  : — Held, 
that,  under  the  circumstances  there  was  nothing 
in  the  special  contract  to  free  the  defendants 
from  their  ordinary  liability  as  carriers.  Gold- 
smith V.  Great  Ecuttem  Railway  Contpany,  44 
L.  T.  181  ;  29  W.  R.  6,')1. 

A  case  sent  by  a  county  court  judge  for  the 
opinion  of  the  court  stated  that  the  got><Js 
were  received  by  a  railway  company,  under  the 
following  note,  signed  by  the  plaintiff  :  *•  Bi«k- 
note.  London  and  S'orth-Westem  Kailwav  Com- 
pany.  Park  Lane  Station,  December  19.  1855. 
Hay,  straw,  furniture,  glass,  marble,  china,  cast- 
ings and  other  brittle  and  hazardous  articles, 
conveyetl  at  the  risk  of  the  owners.  Delivered 
to  London  and  North- West  em  Bailw^av  Com- 
pany,  from  R.  C.  Dunham,  three  crates  of  beef. 
for  Duckworth,  Newgate  Market,  to  bo  for- 
warded from  Liverpool  to  London,  at  owner*"* 
risk  :  " — Held,  that  the  court  could  not  from  thi< 
statement  judge  whether  or  not  the  condition 
was  just  and  reasonable.  Dunham  v.  Lttudon 
and  Korth- Western  Railway  Company,  18  C.  B. 
826. 

"Ho  BesponBibilitj  " — ^Negligenee.  ] — ^A  railway 
company  carried  troops  and  their  baggage  in 
India,  under  a  written  contract  with  the  gi^vem- 
ment,  which  provided  for  the  due  supply  of  suit- 
able goods- waggons  and  for  special  trains  when 
required,  and  contained  the  following  clause : 
**  The  baggage'shall  remain  in  charge  of  a  guard 
provided  by  the  troops,  the  company  accepting 
no  responsibility  :" — Held,  that  this  clause  did 
not  exempt  the  compan}'  from  responsibility  for 
damage  caused  by  their  own  negligence.  Mar* 
tin  V.  Great  Indian  Peninsula  Railway  Com- 
pany, 3  L.  R.,  Ex.  9  ;  37  L.  J.,  Ex.  27  ;  17  L.  T. 
349. 

Grots  Hegligenoe  and   Fraud  excepted.] — A 

railway  company  gave  public  notice  that  fish 
would  only  be  conveyed  on  their  line  by  special 
agreement,  and  by  particular  trains  ;  and  thai 
the  sender  should  sign  the  following  conditions  : 
"  The  company  shall  not  be  responsible,  under 
any  circumstances,  for  loss  of  market,  or  for 
other  loss  or  injury  arising  from  delay  or  deten- 
tion of  train,  exposure  to  weather,  stowage,  or 
from  any  cause  whatever  other  than  gross  n^lect 
or  fraud  ": — Held,  that  the  conditions  were  just 
and  reasonable.  Beat  v.  Strut  h  Devon  RailuMy 
Company,  3  H.  &  C.  337  ;  11  L.  T.  184  ;  12  W. 
R.  1115.  Affirming  6  H.  &  N.  875  ;  29  L.  J., 
Ex.  441  ;  8  W.  R.  651— Ex.  Ch. 

Time  of  Claim  and  DeseriptioiL] — ^A  party  on 

removing  his  household  effects,  delivered  them 
in  eighteen  packages  to  a  railway  compan}''  ftvr 
cairiage,  and  signed  a  delivery  note  which  de- 
scribed them  as  furniture,  and  containing  at  the 
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foot  "  Conditions  : — The  company  will  not  be 
answerable  for  the  loss  of  goods  untruly  or  in- 
correctly described  ;   no  claim  for  loss  will  be 
allowed  unless   made  within  seven  days  after 
the  time  when  the  goods  should  have  been  de- 
livered."   The  packages  arrived  in  due  course  at 
the  station  of  their  destination,  where  they  were 
kept  for  four  days  at  the  owner's  request,  and 
they  were  then  delivered  by  the  company  at  his 
residence.      On  opening  one  of  the  packages, 
which  contained  books  and  clothes  and  not  fur- 
niture, he    found    that   the    whole    had    been 
abstracted,  and  empty  sacks  substituted,  and  im- 
mediately made  a  claim  against  the  company. 
This  was  more  than  seven  days  after  the  arrival 
of  the  packages  at  the  station,  but  within  seven 
days  of  their  actual  delivery  at  the  owner's  resi- 
dence.    He  having  brought  an  action  for  the 
loss,  the  company  plead^  that  the  packages 
were  delivered  to  them  on  the  conditions,  and 
that  the  claim  was  not  within  seven  days  of  the 
time  when  the  packages  ought  to  have  been  de- 
livered, and  that  the  contents  were  not  correctly 
described.    At  the  trial  the  judge  ruled  that  the 
conditions  were  just  and  reasonable  : — Held,  that 
the  conditions  were  reasonable.     Lewis  v.  Oreat 
Western  Railway  Company ^  5  H.  &  N.  867  ;  29 
L.  J.,    Ex.   425.      And  see  Sitnonjt  v.    Great 
Western  Railicay,  supra^  and  Moore  v.  Great 
Mrthern  Railway,  10  L.  K.,  Ir.  95,  infra. 

Lost  of  Market— Beasonable  Tiaie.]— A  con- 
signment note  signed  by  the  party  sending  meat 
by  a  railway  company  contained  a  condition  as 
to  meat  and  other  perishable  articles,  in  which 
it  was  stated  that  the  company  Would  not  be  re- 
sponsible "  for  any  damage  to  any  such  articles 
on  the  ground  of  loss  of  market,  provided  the 
same  was  delivered  within  a  reasonable  time 
after  the  arrival  thereof  at  the  station  from 
whence  delivery  was  made  : " — Held,  that  the 
condition  was  unreasonable.  Lord  v.  Midland 
Railway  Company,  2  L.  R.,  C.  P.  339  ;  36  L.  J., 
C.  P.  170  ;  16  L.  T.  676  ;  15  W.  R.  405. 

Ittfiiraaoe  aeoording  to  Valae.] — A  condition 
that  the  company  will  not  be  responsible  for  in- 
jury to  a  case  of  marbles,  unless  the  same  are 
declared  and  insured  according  to  their  value,  is 
not  a  just  and  reasonable  condition.  Peek  v. 
North  Staffordshire  Railioay  Company,  10  H. 
I..  Cas.  473  ;  32  L.  J.,  Q.  B.  241  ;  9  Jur.,  N.  S. 
914  ;  8  L.  T.  768  ;  11  W.  R.  1023. 

Beyond    Limit  of    Line.] — Packages,    called 
empties,  were  delivered  to  a  railway  company  to 
be  carried  to  a  place  beyond  their  line,  the  person 
to  whom  they  were  delivered  signing  on  the  con- 
signor's behalf  a  printed  note,  containing  the  fol- 
lowing conditions  :   1.  The  company  will  not  be 
answerable  for  the  loss  or  detention  of,  or  dam- 
age  to,  wrappers  or  packages  of  any  description 
charged  by  tne  company  as  empties.      2.  Nor  in 
respect  of  goods  destined  for  places  beyond  the 
limits  of  the  company's  railway  ;  and.  as  respects 
the  company,  their  responsibility  will  cease  when 
such    goods   shall    have   been    delivered    over 
to  another  carrier  in  the  usual  course  for  further 
conveyance.    Any  money  which  may  be  received 
by    the   company  as  payment  for  the  convey- 
ance of  goods  beyond  their  own  limits  will  be  so 
received  only  for  the  convenience  of  the  con- 
sigfnors,  and  for  the  purpose  of  being  paid  to  the 
other  carrier.    3.  The  company  will  not  be  liable 
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for  any  loss  of  or  injury  to  articles,  except  on 
proof  that  such  loss  or  injury  was  occasioned  by 
the  neglect  or  default  of  the  company  or  its  ser- 
vants. The  goods  were  carried  duly  to  Gloucester, 
where  the  company's  line  ended,  and  were  there 
handed  over  to  the  Midland  Railway  Company, 
in  further  prosecution  of  the  transit ;  after  which 
the  detention  and  damage  of  which  the  consignor 
complained  took  place  : — Held,  that  the  second  of 
these  conditions  discharged  the  company  from 
liability  in  respect  of  the  damage  and  detention 
compl^ned  of.  Aldridge  v.  Great  Western 
RaUway  Company,  15  C.  B.,  N.  S.  682  ;  33  L.  J., 
C.  P.  161. 

ii.  Alternative  Rates, 

Condition  ezelnding  all  Liability.] — A  fish 
merchant  delivered  fish  to  a  railway  company  to 
carry  upon  a  signed  contract  relieving  the  com- 
pany as  to  all  fish  delivered  by  him  "from  all 
liability  for  loss  or  damage  by  delay  in  transit  or 
from  whatever  other  cause  arising,"  in  considera- 
tion of  the  rates  being  one-fifth  lower  than 
where  no  such  undertaking  was  granted ;  the 
contract  to  endure  for  five  years.  The  servants 
of  the  company  accepted  the  fish,  although  from 
pressure  of  business  they  could  not  carry  it  in 
time  for  the  intended  market,  and  the  fish  lost 
the  market : — Held,  that  upon  the  facts  the 
merchant  had  a  bon&  fide  option  to  send  fish  at 
a  reasonable  rate  with  liability  on  the  company 
as  common  carriers,  or  at  the  lower  rate  upon 
the  terms  of  the  contract ;  that  the  contract  was 
in  point  of  fact  just  and  reasonable  within  the 
Railway  and  Canal  Traflic  Act,  1854  (17  &  18 
Vict.  c.  31),  s.  7,  and  covered  the  delay  ;  and  that 
the  company  were  not  liable  for  the  loss.  Man- 
Chester,  Sheffield,  and  Lincolnshire  Railw-ay 
Company  v.  Brown,  8  App.  Cas.  703 ;  32  W.  R. 
207— H.  L.  (E.).  Reversing  10  Q.  B.  D.  250 ; 
52  L.  J.,  Q.  B.  132  ;  48  L.  T.  473  ;  31  W.  R.  491  ; 
47  J.  P.  436 — C,  A.,  sub  nom.  Brown  v.  MaU' 
Chester,  ^c. 

At  Lower  Bate—Owner's  Risk.] — Goods  con- 
tained in  several  packages  were  delivered  to  a 
railway  company  at  Chester  to  be  conveyed  to 
Halifax,  under  a  contract  note  which  expressed 
that  they  were  to  be  carried  "  at  owner's  risk." 
Several  of  the  packages  were  delayed,  through 
the  negligence  of  the  company,  for  an  unreason- 
able time,  and  their  contents  were  in  consequence 
damaged ': — Held,  that  the  special  terms  of  the 
contract  did  not  absolve  the  company  from  re- 
sponsibility for  these  consequences,  notwith- 
standing that  the  goods  were  to  be  carried  at  a 
lower  rate  than  the  ordinary  rate.  B^Arc  v. 
London  and  Nortli-  Western  Railway  Company, 
9  L.  R,  C.  P.  325  ;  30  L.  T.  763  ;  22  W.  R. 
919. 

Option  —  Amount  of  Higher  Bate.]  —  When 
a  railway  company  charges  alternative  rates  for 
conveyance  of  cattle  or  goods,  the  lower  rate 
being  at  owner's  risk,  k  priori  the  higher  rate,  if 
within  the  parliamentary  limit,  is  not  necessarily 
unreasonable  or  prohibitory.  Foremun  v.  Great 
Western  RaUway  Company,  38  L.  T.  861. 

It  is  a  question  for  a  jury  whether  the  higher 
rate  is  unreasonable  in  the  sense  that  it  is  so 
high  as  to  be  prohibitory ;  and  the  mere  fact 
that  the  lower  rate  is  so  low  that  cattle  dealers 
invariably  avail  themselves  of  it  is  not,  standing 
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alone,  evidence  that  the  higher  rate  is  unreason- 
able or  prohibitory.    lb. 

Where  the  servant  of  the  sender  of  goods 
signed  a  consignment  note  on  which  there  was  a 
notice  that  the  railway  company  charged  alter- 
native rates,  lower  or  higher  according  as  the 
goods  were  carried  at  owner's  or  at  company's 
risk,  and  it  was  in  evidence  that  the  higher  rate 
which  was  within  the  parliamentary  limit  was 
posted  up  in  the  office  of  the  company  ;  that  if 
the  sender  had  declined  to  send  on  the  conditions 
contained  in  the  consignment  note  at  the  lower 
rate  a  general  consignment  note  would  have 
been  offered  him  for  carriage  of  the  goods  at  the 
higher  rate;  and  that  the  consignment  note 
signed  on  behalf  of  the  sender  had  been  in 
general  use  for  a  long  time  and  had  been  adopted 
by  the  sender : — Held,  that  under  the  circum- 
stances there  was  a  sufficient  offer  of  an  option 
to  render  the  contract  contained  in  the  consign- 
ment note  reasonable  within  the  Railway  and 
Canal  Traffic  Act,  1864.    lb, 

Beality  of  Option.] — The  plaintiff,  under  a 
contract  in  writing  signed  by  his  agent,  delivered 
to  a  railway  company  certain  cheeses  to  -be 
carried  from  London  to  Shrewsbury  at  owner's 
risk.  As  the  plaintiff  knew^  the  company  had 
two  rates  of  carriage  ;  a  higher  rate,  when  they 
took  the  ordinary  liability  of  carriers,  and  a 
lower,  when  they  were  relieved  of  all  liability, 
except  that  arising  from  the  wilful  misconduct 
of  their  servants.  In  using  the  words  "  owner's 
risk,"  the  plaintiff  intended  that  the  cheeses 
should  be  carried  at  the  lower  rate,  and  subject 
to  the  conditions  restricting  the  company's  lia- 
bility. The  company's  servants  packed  the 
cheeses  in  such  a  manner  that  during  their 
transit  upon  the  railway  they  were  damaged,  but 
the  company's  servants  did  not  know  that  damage 
would  result  from  the  mode  in  which  the  cheeses 
were  packed  : — Held,  that  as  the  company  car- 
ried at  alternative  rates,  the  condition  excepting 
them  from  liability  when  carrying  at  the  lower 
rate  was  just  and  reasonable ;  and  that  the 
injury  to  the  cheeses  had  not  arisen  from  the 
wilful  misconduct  of  their  servants.  Lewi^  v. 
Great  Western  Railway  Company^  3  Q.  B.  D. 
195  ;  47  L.  J.,  Q.  B.  131  ;  37  L.  T.  774  ;  26  W.  R. 
255— C.  A. 

Wilful  Xiieondact  —  Szception.]  —  When  a 
railway  company  agrees  to  carry,  at  a  reduced 
rate  (the  contract  being  bon&  fide  and  not  colour- 
able), upon  condition  of  being  relieved  from  the 
ordinary  liability  for  negligence,  and  to  be  re- 
sponsible only  for  the  consequences  of  the  wilful 
misconduct  of  their  servants,  it  will  be  for  the 
plaintiff,  in  an  action  for  injury  to  the  goods 
carried,  to  prove  more  than  culpable  negligence. 
There  must  be  evidence  of  actual  wilful  miscon- 
duct causing  the  injury.  Great  Western  Mail- 
tvay  Ccmpany  v.  Glenuter,  29  L.  T.  422  ;  22  W. 
R.  72. 


Evidence  of.] — A  railway  company  con- 


tracted with  the  plaintiff  to  carry  a  van  at  a 
reduced  rate,  on  the  terms  that  the  company 
should  not  be  liable  for  damage  or  delay  except 
such  as  was  occasioned  by  wilful  misconduct  on 
the  part  of  its  servants.  The  van  was  to  be 
delivered  at  a  station  outside  the  company's 
system  and  on  the  line  of  another  company.    A 


delay  having  been  occasioned  by  the  vans  having 
been  loaded  on  a  truck  which  was  too  high  to 
allow  of  its  passing  under  the  other  company's 
gauge,  although  it  passed  under  that  of  the  com- 
pany : — Held,  that  there  was  not  sufficient  eri- 
dence  of  wilful  misconduct  on  the  part,  of  the 
company's  servants  to  go  to  a  jury,  inasmuch  as 
it  was  not  proved  that  they  knew  that  the  truck 
was  too  high  to  cany  the  van  under  the  other 
company's  gauge.  Webb  v.  Great  WeM^m  Bail- 
way  Company  J  26  W.  B.  111. 


Delivery  to  Wrong  Pereon.] — ^A  railway 


company  having  carried  goods  from  one  of  its 
stations  to  another,  the  station  master  at  the  place 
to  which  they  were  carried,  without  making  in- 
quiries of  the  consignor,  after  a  delay  of  a  week, 
delivered  the  goods  to  a  person  of  a  name  Texy 
similar  to  that  of  the  person  named  as  consigaee. 
The  contract  of  carriage  was  at  a  reduced  tariff 
conditioned  to  exclude  all  liability  except  for 
wilfid  misconduct : — Held,  that  the  deliTeiy  of 
the  goods  amounted  to  wilful  miscondnct^  Hoarc 
V.  Great  Western  Bailway  Campany^  37  L.  T. 
186  ;  26  W.  R.  63.  And  see  Goldsmith  t.  GreAt 
Eastern  Railway,  44  L.  T.  181  ;  29  W.  R.  651. 


b.  As  to  AnlmaJLs. 
i  Alternative  Rates. 

Hon-liability  for  ''  Detention."]— The  plaintiff 
delivered  cattle,  carriage  prepaid,  to  the  deficQ- 
dant  railway  company  for  carriage  on  the  terms 
of  signed  conditions,  whereby,  in  consideration 
of  an  alternative  reduced  rate,  it  was  agreed 
that  the  company  were  '*  not  to  be  liable  in 
respect  of  any  loss  or  detention  of  or  injoiy  to 
the  said  animals,  or  any  of  them,  in  the  re- 
ceiving, forwarding  or  delivery  thereof,  except 
upon  proof  that  such  loss,  detention  or  injury 
arose  from  the  wilful  misconduct  of  the  com- 
pany or  its  servants."  The  cattle  were  carried ; 
but,  on  application  made  for  them  by  the  plain- 
tiff, Hie  defendants,  in  consequence  of  their  derk 
having  negligently  omitted  to  enter  the  cattle 
on  the  consignment  note  as  "  carriage  paid,"  re- 
fused to  deliver  them,  and  alleged  that  the 
carriage  was  not  paid.  The  cattle  were  kept 
exposed  to  the  weather  until  the  next  day,  when 
the  mistake  having  then  been  ascertained,  they 
were  delivered.  They  were  damaged  by  the  ex- 
posure. In  an  action  for  damages  by  rt»8on  of 
wrongful  detention  and  negligence  :  —  Held, 
that  the  withholding  of  the  cattle,  under  a 
groundless  claim  to  retain  them,  at  the  end  of 
the  transit  was  not  "  detention  "  within  tlie  con- 
ditions, and  the  company  weie  therefore  liable. 
Gordo7i  V.  Great  Western  Railway  Company,  S 
Q.  B.  D.  44  ;  51  L.  J.,  Q.  B.  58  ;  45  L.  T.  509  ; 
30  W.  B.  230  ;  46  J.  P.  294. 

A.  knew  that  there  was  a  oertain  rate  for  carry- 
ing horses  on  a  railway  by  a  passenger  train,  and 
in  horse-boxes,  and  that  there  was  a  lower  rate 
for  carrying  them  by  goods  train  and  in  wm^goos. 
He  sent  his  horses  by  goods  train : — Held,  that 
it  was  a  reasonable  condition  of  the  contract  for 
conveyance  that  the  horses  should  be  carried 
entirely  at  the  owner's  risk,  and  that  such  con- 
dition would  protect  the  railway  company  if  the 
hoises  were  injured  on  the  jonmey,  but  would 
not  protect  them  from  the  consequences  of  delay 
where  the  contract  was  to  deliver  in  a  reasooal^e 
time.      Robinson   v.    6h'tfat   Western  Rmilueag 
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Company,  1  L.  R.,  C.  P.  329  ;  35  L.  J.,  C.  P.  123  ; 
14  W.  R.  206  ;  1  H.  &  R.  97. 

Ixgury  oooationod  by  BestlTeness.] — In  an 

action  against  a  railway  company,  as  carriers, 
for  negligence,  whereby  a  horse  delivered  to 
them  by  the  plaintiff  was  injured  at  one  of 
their  stations,  the  defendants  pleaded  (1)  that 
they  received  the  horse  under  a  special  contract 
containing  a  condition  that,  in  case  of  animals 
for  which  a  contract  note  with  two  rates  of 
carriage  should  be  offered  to  the  customer,  the 
defendants  would  give  him  the  alternative  of 
cairying  at  either  rate ;  that  at  the  full  rate, 
which  would  be  charged  when  the  contrary 
was  not  expressed,  the  defendants  would  under- 
take the  ordinary  duties  of  carriers,  subject  to 
the  conditions  in  the  said  contract  note  and 
their  statutory  rights  ;  but  that  at  the  reduced 
rate  the  defendants  would  carry  at  the  owner's 
risk,  exempt  from  all  liability  not  occasioned  by 
the  wilful  misconduct  of  their  servants  acting 
within  the  scope  of  their  authority  ;  and  that 
the  plaintiff  elected  to  have  his  horse  carried  at 
the  lower  rate ;  and  that  the  injuries  were  not 
caused  by  the  wilful  misconduct  of  the  defen- 
dants' servants  acting  as  aforesaid  ;  (2)  that 
another  condition  in  the  said  contract  was  that 
the  defendants  should  not  be  liable  for  injuries 
occasioned  by  the  fear  or  restiveness  of  animals ; 
and  that  the  injuries  complained  of  were  solely 
occasioned  by  the  restiveness  of  the  horse.  The 
plaintiff  signed  a  contract  note  containing  the 
above  conditions : — Held,  that  the  latter  condi- 
tion did  not  embrace  cases  in  which  the  injury 
immediately  flowed  from  the  fear  and  restive- 
ness of  the  animals  directly  occasioned  by  some 
act  of  negligence  or  want  of  care  on  the  part  of 
the  defendants,  but  applied  only  to  injury  from 
fear  or  restiveness  caused  by  the  transit  with  its 
ordinary  incidents,  and  without  any  negligence 
or  default  on  the  part  of  the  company;  and 
that,  taken  in  this  limited  sense,  the  condition 
was  not  unreasonable.  Moore  v.  Great  Northern 
Ilailway,  10  L.  R.,  Ir.  95. 

Kedd  not  appear  on  Faoe  of  Contraot  Note.] 

— Held,  also,  that  it  was  unnecessary  that  the 
alternative  rates  should  appear  on  the  face  of 
the  contract,  but  that  it  was  sufficient  that  the 
contract  note,  referred  to  the  defendants'  tariff 
containing  aU  the  rates.    lb. 

Claim  to  be  made  in  Three  Days — General 
Lien.] — The  contract  note  also  contained  a  con- 
dition that  no  claim  in  respect  of  goods  would 
be  allowed  unless  made  within  three  days  after 
delivery  ;  and  a  further  condition  that  all  goods 
were  received  subject  to  the  company's  general 
lien  both  for  carriage  thereof  and  all  other 
charges  against  the  customer :  —  Held,  that 
"  go^s  "  in  these  conditions  meant  inanimate 
goods,  not  horses  or  cattle,  and  that  the  condi- 
tions were  reasonable.    lb. 

Power   of  Court   to   decide  on  Beasonable- 

nees.] — But  semble,  that  they  did  not  properly 
come  before  the  court  for  decision  under  17  &  18 
Vict.  c.  31,  B.  7,  which  only  deals  with  the 
receiving,  forwarding  or  delivering  of  animals, 
goods  and  things,  and  these  conditions  related 
to  something  occurring  after  delivery,     lb. 

Exemptiona  firom  Liability  on  Unloading.] — 


As  an  alternative  to  a  carrier's  contract  which 
admittedly  contained  unreasonable  conditions, 
the  carriers  offered  to  carry  at  certain  reasonable 
rates,  but  subject  to  a  condition  "  that  they 
would  not  be  accountable  for  the  correct  selection 
of  the  owners'  cattle  on  landing,  nor  on  loading 
into  the  waggon  at  L."  (the  termination  of  the 
sea  journey),  "nor  on  unloading  at  destina- 
tion : " — Held,  that  this  condition,  upon  its  fair 
construction,  would  extend  to  exempt  the  car- 
riers from  responsibility  for  negligence  or  default 
on  their  own  part  in  the  selection  of  the  cattle 
on  landing,  and  was  therefore  unreasonable  and 
unjust.  Mc Nolly  v.  Lanrafthire  aiid  YorJtshire 
Railway  Company,  8  L.  R.,  Ir.  81. 

Sfemble  (per  Lord  O'Hagan,  L.  C,  and  Fitz- 
Gibbon,  L.  J.),  that  a  carriers'  contract  in  itself 
unreasonable  may  be  validated  by  the  offer  of  an 
alternative  contract,  which,  though  it  limited  the 
ordinary  common-law  liability  of  the  carrier, 
would  in  itself  constitute  a  just  and  reasonable 
contract,  and  if  standing  alone  would  satisfy  the 
requirements  of  the  Railway  and  Canal  Traffic 
Act.    lb. 

In  considering  whether  conditions  annexed  to 
carriers'  special  contracts  are  just  and  reasonable, 
such  conditions  must  be  construed  according  to 
the  ordinary  meaning  of  their  language,  without 
implying  any  limitation  or  exception  not  ex- 
pressed,   lb. 

Tbrongh  Traffic  —  Land  and  Sea  Carriage 
— Bnrden  of  Proof.] — In  an  action  against  a 
railway  company,  as  carriers,  for  breach  of  an 
alleged  contract  in  failing  to  carry  pigs  of  the 
plaintiff  from  a  station  on  their  railway  in  Ire- 
land to  London  within  a  reasonable  time,  the 
defendants,  amongst  other  defences,  pleaded  that 
the  pigs  were  received  by  them  under  a  certain 
"  reasonable"  condition  in  that  behalf,  signed  by 
the  plaintiff,  providing  that,  in  consideration  of 
cari'iage  at  a  reduced  rate,  or  charge  below  the 
ordinary  rate,  the  defendant  company  should  be 
free  from  all  liability  for  injury  or  delay  in  the 
transit  or  conveyance  of  the  pigs,  unless  oc- 
casioned by  the  intentional  and  wilful  misconduct 
of  the  defendants'  servants,  and  that  the  injury 
and  delay  complained  of  was  not  occasioned 
by  such  intentional  or  wilful  misconduct.  A 
verdict  having  been  directed  for  the  defendants, 
subject  to  leave  reserved  for  the  plaintiff  to  move 
to  have  the  verdict  changed  into  one  for  him  for 
damages,  contingently  assessed,  if  the  case  should 
have  been  left  to  the  jury  upon  any  of  the  issues 
raised  by  the  pleadings  : — Held,  that  assuming 
this  defence  valid  as  a  pleading,  the  burden  of 
proving  that  the  condition  relied  on  was  a  rea- 
sonable one  lay  upon  the  defendants,  that  there- 
fore the  question  whether  an  alternative  higher 
price,  at  which,  as  the  company  alleged,  they 
offered  to  carry  upon  the  ordinary  carriers' 
liability,  was  a  reasonable  alternative,  should  not 
have  been  withdrawn  from  the  jury,  and  that, 
under  the  reservation,  the  plaintiff  was  entitled 
to  the  verdict.  Buddy  v.  Midland  Great  Western 
Railway  Company,  8  L.  R.,  Ir.  224. 

Owner's  Bitk— Loading.]  —  The  defen- 


dants, a  railway  company,  contracted  to  carry 
the  plaintiffs'  cattle  from  Dublin  to  certain  towns 
in  England.  During  the  sea  part  of  the  journey 
some  of  the  animids  were  mjured  and  others 
killed,  through  alleged  negligence  in  securing 
and  stowing  them.    In  an  action  for  the  loss  of 
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the  cattle,  the  defendants  pleaded  that  the 
ordinary  rate  charged  by  them  for  the  carriage 
of  the  cattle  to  the  places  to  which  the 
plaintiffs'  cattle  were  booked  was  a  reasonable 
rate,  and  that  at  sach  rate  they  undertook  the 
carriage  of  cattle  to  those  places,  without,  as 
regarded  the  sea  portion  of  their  journey,  any 
limitation  to  their  liability  so  far  as  imposed  by 
law,  and,  as  regarded  the  land  portion,  without 
any  unjust  or  unreasonable  conditions  ;  of  which 
the  plaintiffs  had  notice  when  delivering  their 
cattle  for  carriage :  and  that  the  plaintiffs 
elected  and  contracted  to  have  their  cattle 
carried  at  a  certain  reduced  rate,  upon  a  special 
contract  that  the  same  should  be  conveyed  at  the 
owner's  sole  risk  in  connexion  with  the  sea  part 
of  the  transit.  The  plaintiffs,  by  their  reply 
alleged  that  the  alternative  contract  of  carriage 
at  ordinary  rates  offered  by  the  defendants  was 
not,  as  regarded  the  land  portion  of  the  carriage, 
without  any  unjust  or  unreasonable  conditions 
imposed,  but  was  subject  to  a  condition  "  that, 
where  the  charge  of  conveyance  is  per  waggon, 
as  the  o>\'ner  or  his  servant  is  required  to  super- 
intend the  loading  of  the  stock,  and  is  allowed 
to  place  as  many  animals  in  such  waggon  as  he 
considers  may  be  conveyed  with  safety,  the 
company  will  not  be  responsible  for  loss  arising 
in  any  way  from  overcrowding  of  such  waggons, 
or  for  injuries  done  in  the  losing  or  unIo«ling 
thereof,  or  in  consequence  of  one  animal  injuring 
another:  *' — Held,  on  demurrer  to  the  leplication. 
that  both  the  condition  respecting  the  sea  part  of 
the  transit  to  which  the  special  contract  was 
subject,  and  the  condition  alleged  in  the  replica- 
tion to  have  been  annexed  to  the  alternative 
contract  of  carriage  offered,  were  unjust  and 
unreasonable,  and  that,  therefore,  the  demurrer 
should  be  overruled,  (\yrrigany .  Oreat  Xorthem 
and  Manehtster,  She  field  and  Lineolnth  ire  Ruil- 
way  Companies,  6  L.  K.,  Ir.  90. 

Special  Contraet  supported  by  Baaaonable 
Alternative.] — Query,  whether  the  principle  that 
in  such  a  case  the  special  contract  may  be  sup- 
ported by  the  option  of  a  just  and  reasonable 
alternative  contract,  applies  where  the  alternative 
offered  is  subject  to  conditions  limiting  the 
common-law  liability  of  the  carrier.    lb. 

Lower   Bat»~*<  Kegligenoe  only.'']— 


When  a  railway  company  entered  into  a  special 
contract  by  which  they  agreed  to  cany  cattle  at 
a  lower  rate,  on  condition  that  they  should  be 
liable  for  negligence  only  : — Held,  that  this  was 
not  an  unreasonable  condition  within  17  &  18 
Vict.  c.  31,  8.  7.  Harriif  v.  Midland  Railway 
Ctmpany,  26  W.  R.  63. 

Held,  also,  that  the  condition  took  the  com- 
pany out  of  the  category  of  common  carriers, 
and  that  accordingly,  in  an  action  against  the 
company  for  damage  to  the  cattle  during  the 
journey,  the  onus  of  proving  negligence  was  on 
the  plaintiff.    Ih, 

A  railway  company  contracted  to  carry  goods 
"  through,"  partly  by  railway  and  partly  by  sea, 
and  to  an  action  for  loss  and  injury  to  the  goods 
pleaded  a  special  condition  exempting  them  from 
liability  in  respect  of  the  negligence  of  the  captain 
and  crew  of  a  steamer  (the  property  of  and  worked 
by  a  steam-packet  company,  who  had  made  ar- 
rangements with  the  railway  company  for  through 
booking)  which  was  lost  through  the  negligence 
either  of  the  captain  or  the  crew : — Held,  that 


(through  the  operation  of  the  31  &  32  Vict  c  119, 
s.  16,  and  the  34  &  35  Vict.  c.  78,  s.  12)  the  17 
&  18  Vict.  c.  31,  8.  7,  applied,  and  that  the  con- 
dition, being  unreasonable,  was  noil  and  void. 
Moore  t.  Midland  Railway  Company,  9  Ir.  E^ 
C.  L.  20. 

UnreaaonaUe  Contraet  mended  by  AltematiTe 
Claim.] — A  railway  company  may,  by  a  special 
contract  signed  as  requi^  by  the  Railway  and 
Canal  Traffic  Act,  1854,  s.  9,  limit  their  liability 
for  their  own  neglect  or  de&ult,  and  ihia  limita- 
tion is  subject  to  but  one  restriction — ^that  it  be 
adjudged  to  be  just  and  reasonable.  Gallagher 
V.  Great  Western  Railway  Company^  8  Ir.  IL, 
C.  L.  326. 

The  principle  deducible  from  the  authorities  is, 
that  a  contract  of  this  nature,  primi  facie  unjust 
and  unreasonable,  becomes  just  and  reasonable  if 
an  alternative  is  left  to  the  party  forwarding  or 
delivering  the  goods  to  enter  into  a  contract 
which  is  ]U8t  and  reasonable,    lb. 

A  railway  company  had  two  rates  for  the 
carriage  of  goods— one,  the  ordinary  or  higher 
rate,  when  it  undertook  the  ordinary  liability  of 
the  carrier  ;  the  other  a  reduced  rate,  when  the 
sender  relieved  the  company  of  all  liability  for 
loss,  or  damage  or  delay,  except  upon  proof  that 
such  loss,  or  damage,  or  delay  arose  from  wilful 
misconduct  on  the  part  of  its  servants : — Held. 
the  higher  rate  not  being  shewn  to  be  prohibitive 
or  excessive,  that  the  alternative  afforded  to  the 
public  was  just  and  reasonable  ;  and,  therefore, 
that  a  contract  founded  upon  the  latter  branch 
of  it  was  valid.    Ih. 

A  railway  company  introduced  into  a  special 
contract  for  the  conveyance  of  horses  at  a  low 
rate,  a  condition  exempting  themselves  from  all 
liability  in  respect  of  the  horses,  whether  in  the 
loading  or  unloading,  or  in  transit  and  convey- 
ance, or  whilst  in  the  company's  vehicles  or  itn 
their  premises  : — Held,  that  the  condition  was 
in  itself  unjust  and  unreasonable.  Uinfd  t. 
Water/ord  and  Limerick  Railway  Company, 
15  Ir.  C.  L.  R.  37  ;  9  L.  T.  89. 

Held,  also,  that  it  could  not  be  aided  by  an 
alternative  condition,  whereby  the  company 
offered  to  **  undertake  the  risk  of  conveyance 
only  in  consideration  of  an  additional  payment 
of  twenty  per  cent,  on  the  low  rate  of  charge, 
but  refusea  to  entrain  any  claim  for  damage 
sustained  by  any  animal  conveyed  at  such 
additional  rate,  unless  the  injury  was  stated  and 
pointed  out  to  the  company's  agent  at  the  time 
of  unloading,"  that  condition  also  not  being  in 
itself  just  or  reasonable,    lb, 

**  Any  Iiyury."] — ^A  condition  whereby  a  rail- 
way company  stipulates  to  be  free  from  any  in- 
jury, however  caused,  to  cattle  carried  by  them, 
in  consequence  of  over  carriage,  detention,  or 
delay,  is  unreasonable,  although  the  rate  for 
carriage  charged  is  reduced  below  the  sum  ordi- 
narily demanded.  Allday  v.  Great  Western 
Railtcay  Company,  5  B.  &  S.  903  ;  34  L.  J^  Q. 
B.  6  ;  11  Jur.,  N.  S.  12  ;  11  L.  T.  267  ;  13  W.  B. 
43. 

If  cattle  become  out  of  condition  daring  the 
journey,  through  the  default  of  the  company, 
they  are  injured,  within  the  meaning  of  17  &  IS 
Vict.  c.  31,  8.  7.    lb. 

A  railway  company  received  certain  catUe  to 
be  carried  for  A.  to  B.  station.  The  master  in- 
duced him  to  sign  a  ticket  containing  certain 
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Special  conditions,  that  tbe  company  was  not  to 
be  answerable  for  ''anj  consequences  arising 
from  over  carriage,  detention,  or  delay  in,  or  in 
relation  to,  the  conveying  or  delivering  of  the 
said  animals,  however  caused."  The  cattle  were 
sent  to  a  station  which  was  more  distant  than  the 

B.  station,  and  where  they  remained  for  some 
hours  nntil  they  were  found  by  A.  In  conse- 
quence of  the  delay,  and  from  want  of  food  and 
waier,  the  cattle  were  injured.  There  was  no 
consideration  for  the  special  contract  by  charging 
A.  a  smaller  rate  of  charge,  or  anything  of  the 
kind  : — Held,  that  the  cattle  were  injured  within 
the  meaning  of  17  &  18  Vict.  c.  31,  s.  7,  and  also 
that  the  condition  in  the  ticket  was  unreasonable 
within  the  meaning  of  that  section.    lb, 

ii.  In  oilier  Catett, 

Where  no  Contract  or  oomplete  BeliTory.] — ^A 

railway  company  is  entitled  to  the  protection 
against  responsibility  for  the  carriage  of  animals 
given  by  the  second  proviso  in  17  &  18  Vict.  c.  31, 
8.  7,  although  no  complete  contract  for  carriage 
of  the  animal  has  been  entered  into,  and  no  com- 
plete delivery  of  it  has  taken  place ;  it  is  enough 
if  the  animal  was  in  the  course  of  being  delivered 
to  or  received  by  the  company.  Ilodgmun  v. 
Wt'»t  Midland  Railway  Company,  5  6.  &  S.  173  ; 
33  L.  J.,  Q.  B.  233  ;  10  Jur.,  N.  S.  673  ;  10  L.  T. 
609  ;  12  W.  R.  1054.  Affirmed  on  appeal,  35  L. 
J.,  Q.  B.  85 ;  13  W.  R.  758— Ex.  Ch. 

A  railway  company  has  no  right  to  compel 
the  owner  of  an  animal  to  insure  it,  and  mere 
statements  of  value  not  intended  to  l^nd  the 
company  do  not  entitle  the  company  to  refuse 
to  receive  it.    lb. 

Declaration  of  Value.] — ^A  statement  of  the 
value  of  an  article  sent  by  a  railway  company, 
to  be  within  the  17  &  18  Vict.  c.  31,  s.  7,  must  be 
a  declaration  of  value  made  by  the  sender,  with 
the  intention  that  it  shall  be  so  understood,  and 
for  the  purpose  of  insurance.  Robiwton  v.  Lon- 
don and  S(mth- Western  Railway  Ciympany,  19 

C.  B.,  N.  S.  51  ;  34  L.  J.,  C.  P.  234 ;  11  Jur.,  N. 
S.  390  ;  13  W.  R.  660. 

Ko  Written  Contract.]— The  plaintiff's  ram, 
delivered  to  the  defendants  to  be  carried  upon 
their  railway,  was  injured  through  the  negligence 
of  their  servants.  No  written  contract  was  en- 
tered into,  nor  any  declaration  of  its  value  made 
on  its  delivery  to  the  defendants : — Held,  in  an 
action  to  recover  the  value  of  the  ram,  that 
although  no  written  contract  had  been  made,  the 
liability  of  the  defendants  was  limited  to  the 
amount  specified  in  the  second  proviso  of  s.  7  of 
the  Railway  and  Canal  Traffic  Act.  Hill  v. 
London  and  North-  Weste^nt  Railway  Company, 
42  L.  T.  613. 

Sufficiency  of  ConTcyance.]  —  A  party  sent 
cattle,  under  the  care  of  a  drover,  to  be  carried 
by  a  railway.  At  the  time  of  receiving  the 
cattle  the  drover  signed  a  note  presented  to  him 
by  the  company,  containing  the  following 
stipulation  :  —  "  The  company  is  to  be  held 
free  from  all  risk  or  responsibility  in  respect  of 
any  loss  or  dam^^e  arising  in  the  loading  or  un- 
loading, from  suffocation,  or  from  being  trampled 
on,  bruised  or  other^^'ise  injured  in  transit,  from 
fire,  or  from  any  other  cause  whatsoever.  The 
company  is  not  to  be  held  responsible  for  car- 


riage or  delivery  within  any  certain  or  definite 
time,  nor  in  time  for  any  particular  market." 
The  company  gave  the  drover  a  free  pass  to 
travel  with  the  train.  The  cattle  were  not  put 
into  the  trucks  used  for  the  carriage  of  cattle, 
but  into  two  vans  used  for  the  carriage  of  goods, 
which  were  entirely  closed  on  every  side,  and 
could  only  be  opened  by  a  sort  of  lid  or  slide. 
The  drover  saw  all  this,  and  did  not  complain, 
and  the  train  started  with  the  cattle  in  these 
vans,  and  the  drover  in  a  railway  carriage.  On 
arriving  at  the  end  of  the  journey  it  was  found 
that  the  lid  of  one  of  the  vans  had  from  some 
unascertained  cause  been  closed,  and  on  opening 
it  some  of  the  cattle  were  found  suffocated,  and 
others  much  injured.  Those  in  the  other  van 
where  the  lid  remained  open  arrived  safe  : — 
Held,  that  the  stipulation  was  a  just  and  reason- 
able condition.  Pardington  v.  Sauth  Wales 
Railway  Company,  1  H.  &  N.  392  ;  26  L.  J., 
C.  P.  105  ;  2  Jur.,  N.  S.  1210. 

Conditions  annexed  by  a  railway  company  to 
their  cattle  tickets,  that  the  company  is  to  be 
free  from  all  risk  and  responsibility  with  respect 
to  any  loss  or  damage  arising  in  the  loading  or 
unloading  or  injury  in  the  transit  from  any 
cause  whatever,  it  being  agreed  that  the  animals 
are  to  be  carried  at  the  owner's  risk,  and  that 
the  owner  of  the  cattle  is  to  see  to  the  efficiency 
of  the  waggon  before  his  stock  is  placed  therein, 
complaint  to  be  made  in  writing  to  the  com- 
pany's officer  before  the  waggon  leaves  the  sta- 
tion, are  neither  just  nor  reasonable.  Oregory  v. 
West  Midland  Railway  C&mpany,  2  H.  &  C. 
944  ;  33  U  J.,  Ex.  155  ;  10  Jur.,  N.  S.  243  ;  12 
W.  R.  628. 

Kegligence  of  Coneignee.] — A  horse  was  sent 
by  railway,  directed  to  the  owner  at  Eton. 
The  sender  signed  a  document  in  the  following 
terms  : — "  Mr.  Wise  paid  for  one  horse  12«.  6rf., 
Newbury  to  Windsor.  Notice.  The  directors 
will  not  be  answerable  for  damage  to  any  horses 
conveyed  by  this  railway."  The  horse  arrived 
safe  at  the  Windsor  station,  but  the  owner  not 
appearing  to  claim  it,  it  was  forgotten  and  left 
tied  up  in  a  horse-box  in  an  exposed  situation 
for  twenty-four  hours,  and  was  injured  by  such 
neglect  : — Held,  that  the  railway  company  was 
not  responsible  (by  reason  of  the  signed  con- 
tract) for  the  injury  done  to  the  horse.  Wise 
V.  Great  Western  Railway  Company,  1  H.  & 
N.  63  ;  25  L.  J.,  Ex.  258. 

Semble,  independently  of  such  contract,  the 
company  would  not  have  been  responsible,  the 
injury  having  been  the  result  of  the  owner  not 
being  ready  to  receive  the  horse  on  its  arrival  at 
Windsor.    lb, 

Horiei — Owner*!  Bifk.] — ^A  stipulation,  that 
horses  should  be  carried  by  a  railway  company, 
at  the  owner's  risk,  is  not  unreasonable  or  void. 
M^Cknce  v.  London  and  Nortk'Westem  Rail- 
way  Company,  7  H.  &  N.  477 ;  31  L.  J.,  Ex.  66  ; 
7  Jur.,  N.  S.  1304  ;  10  W.  R.  154.  Affirmed,  infra, 
S,  P,,  Oannell  v.  Ford,  6  L.  T.  604 ;  Harrison 
V.  London  and  Brighton  and  South  Coast  RaiU 
way  Company,  2  B.  &  S.  122 ;  31  L.  J.,  Q.  B. 
113  ;  8  Jur.,  N.  S.  740— Ex.  Ch. 

M.  delivered  to  a  railway  company  some 
horses  to  be  carried  on  their  railway,  and  at 
their  request  signed  a  declaration  that  the  value 
of  the  horses  did  not  exceed  lOZ.  per  horse,  and 
that,  in  consideration  of  the  rate  charged  for 
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their  conveyance,  he  thereby  agreed  that  the 
same  were  to  be  carried  entirely  at  the  owner's 
risk.  In  the  course  of  the  journey  the  horses 
were  injured  in  consequence  of  the  defective 
state  of  the  truck  in  which  they  wer&  carried. 
In  an  action  against  the  railway  company  they 
paid  252.  into  court.  The  horses  were,  in  fact, 
worth  more  than  lOZ.  each  ;  and  if  taken  at  their 
real  value,  40/.  was  the  measure  of  the  owner's 
damage ;  if  at  lOZ.  each,  the  2bL  covered  his 
claim  : — Held,  that  the  declaration  of  the  value 
of  the  horses  was  no  part  of  the  contract,  but  a 
statement  which  formed  the  basis  of  the  intended 
contract,  and  by  which  it  was  to  be  regulated 
and  governed,  and  therefore  it  was  not  com- 
petent to  the  owner  of  the  horses  to  deny  the 
truth  of  the  statement,  and  prove  that  the  real 
value  of  the  horses  exceeded  10/.  each.  M'  Carice 
v.  London  and  North-Western  Railway  Cinn- 
panvj  3  H.  &  C.  343  ;  34  L.  J.,  Ex.  39  ;  10  Jur., 
N.  S.  1068  ;  11  L.  T.  426  ;  12  W.  R.  1086— 
Ex.  Ch. 

A  condition  that  a  railway  company  will  not 
be  liable  '^  in  any  case  "  for  loss  or  damage  to  a 
horse  or  dog  above  certain  specified  values  de- 
livered to  them  for  carriage  unless  the  value  is 
declared,  is  not  just  and  reasonable  within  s.  7 
of  the  Railway  and  Canal  Traffic  Act,  1854,  as 
it  is  in  its  terms  unconditional,  and  would,  if 
valid,  protect  the  company,  even  in  case  of  the 
negligence  or  wilful  misconduct  of  their  ser- 
vants. Ashenden  v.  Lmidon  and  Brighton  Rail- 
way Company,  5  Ex.  D.  190  ;  42  L.  T.  586  ;  28 
W.  R.  511  ;  44  J.  P.  203. 

Dogs — EestlTonoss.] — A  party  delivered  to  a 
railway  company  a  dog  to  be  carried,  subject  to 
the  following  conditions,  printed  on  a  ticket  and 
signed  by  him  : — "The  company  will  not  be 
liable  in  any  case  for  loss  or  damage  to  any  horse 
or  other  animal  above  the  value  of  40Z.,  or  any 
dog  above  the  value  of  6/.,  unless  a  declaration 
'  of  its  value,  signed  by  the  owner  or  his  agent  at 
the  time  of  booking  the  same,  has  been  given  to 
them  ;  and  by  such  declaration  the  owner  shall 
be  bound,  the  company  not  being  in  any  event 
liable  to  any  greater  amount  than  the  value  so 
declared.  The  company  will  in  no  case  be 
liable  for  injury  to  any  horse  or  other  animal  or 
dog,  of  whatever  value,  when  such  injury  arises 
wholly  or  partially  from  fear  or  restiveness.  If 
the  declared  value  of  any  horse  or  other  animal 
exceed  40/.,  or  any  dog  5/.,  the  price  of  convey- 
ance will,  in  addition  to  the  regular  fare,  be 
after  the  rate  of  2/.  10*.  per  cent.,  or  Qd.  in  the 
pound,  upon  the  declared  value  above  40/.,  what- 
ever may  be  the  amount  of  such  value,  and  for 
whatever  distance  the  horse  or  other  animal  is  to 
be  carried."  The  plaintiff  made  no  declaration 
of  the  value  of  the  dog,  which  was  estimated  at 
21/.,  and  paid  only  the  ordinary  fare,  3*.,  for  its 
carriage.  During  the  journey  the  dog  (by  no 
neglect  or  default  of  the  company)  escaped  from 
the  train,  and  was  lost  : — Held,  that  17  &;  18 
Vict.  c.  31,  s.  7,  has  application  solely  to  cases 
where  loss  or  injury  is  occasioned  by  the  neglect 
or  default  of  the  company  ;  and  that  the  loss  of 
the  dog  being  attributable  to  pure  accident  only, 
the  company  was  exempt  from  liability  by  the 
terms  of  their  contract.  Harrison  v.  London, 
BrighUm  and  South  Coast  Railway  Company, 
2  B.  &  S.  122  ;  81  L.  J.,  Q.  B.  113  ;  8  Jur.,  N.  8. 
740 ;  6  L.  T.  466— Ex.  Ch. 

Held,  also,  that  the  condition  was  just  and 


reasonable,  and  was  not  to  be  construed  as  ex- 
empting the  company  from  liability  in  respect  of 
any  loss  or  damage  occasioned  by  their  wilful 
neglect  or  misconduct.    lb. 

Duties  of  Judge  and  Jury  as  to  Valuisg.]— 

A  judge  is  incompetent  to  pronounce  as  to  the 
reasonableness  of  the  percentage  charged  upon 
the  declared  value  of  any  animal,  extra  the  sum 
to  which  by  the  conditions  the  liability  of  the 
company  is  limited,  such  being  the  office  of  a 
jury.    lb. 

By  Sea  and  land — Condition  as  to  Vessels.]— 

Sect.  16  of  the  Regulation  of  Railways  Act,  1868, 
incorporates  the  whole  of  the  Railway  and  Canal 
Traffic  Act,  1854,  and  extends  its  provisions  to 
all  classes  of  traffic  carried  partly  by  railway 
and  partly  by  steam  vessels,  even  where  the  rail- 
way company  contracting  for  the  conveyance  of 
the  traffic  has  no  parliamentary  powers  to  work 
steam  vessels ;  and  the  Regulation  of  Railways 
Act,  1871,  s.  12,  extends  the  whole  of  the  Rail- 
way and  Canal  Traffic  Act,  1854,  to  all  cases 
where  railway  companies  procure  traffic  to  be 
carried  in  a  steam  vessel  belonging  to  them. 
Doolan  v.  Midland  Railway  Company,  2  App. 
Cas.  792  ;  37  L.  T.  317  ;  25  W.  R.  882. 

An  English  railway  company,  having  no 
special  powers  to  work  steam  vessels,  contracted 
at  their  office  in  Dublin  to  convey  cattle  by  sea 
to  Liverpool,  and  thence  by  railway  to  St.'lYes. 
The  cattle  were  lost  on  the  passage  to  Liverpool 
through  the  negligence  of  the  crew  of  the  steam 
vessel,  with  the  owners  of  which  the  railway 
company  had  a  through  booking  arrangement 
for  the  conveyance  of  their  traffic.  The  contract 
was  made  subject  to  a  written  condition  ex- 
empting the  railway  company  from  liability  for 
"loss  of ,  or  any  damage  or  injury  to,  animals, 
goods,  or  property  intrusted  to  them,  arising 
from  the  dangers  or  accidents  of  the  sea,  or  of 
steam  navigation,  the  act  of  God,  the  Queen's 
enemies,  jettison,  barratry,  colliaion,  improper, 
careless  or  unskilful  navigation,  accidents  con- 
nected with  machinery  or  boilers,  or  any  default 
or  negligence  of  the  master  or  any  of  the  officers 
or  crews  of  the  company's  vessels :  " — Held,  that 
the  contract  was  governed  by  the  Railway  and 
Canal  Traffic  Act,  1854,  s.  7  ;  that  its  conditions 
were  unreasonable ;  and  that  the  railway  com- 
pany was  liable  for  the  loss  of  the  cattle.    lb. 

Held,  also,  that  the  words  "  master  and  crew 
of  the  company's  vessels,"  in  this  condition  ap- 
plied to  all  such  vessels  as  the  compcmy  should 
employ,  and  not  merely  vessels  owned  by  the 
company  itself,  and  that  the  condition  was  un- 
reasonable and  void.  Judgment  of  Ir.  Ex.  Ch., 
10  Ir.  R.,  C.  L.  47,  reversed. 

Owner's  Bisk — Free  Pass  to  Droyers.] — A  con- 
dition, in  a  special  contract  by  a  railway  com- 
pany for  the  carriage  of  cattle,  that  the  owner 
shall  undertake  all  risks  of  loading,  unloading, 
and  damage,  whether  arising  from  the  negligence 
or  default  of  the  company  or  of  their  servants  or 
from  diefect  or  impeiiection  in  the  station,  plat- 
form, or  place  of  loading  and  unloading,  or  the 
carriage  in  which  they  may  have  been  conveyed, 
or  from  other  cause  whatsoever,  is  unreasonable ; 
and  it  does  not  cease  to  be  so  because,  by  another 
condition,  the  company  undertakes  to  grant  free 
passes  to  persons  having  the  care  of  live  stock,  as 
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an  inducement  to  owners  to  send  proper  persons 
with  and  to  take  care  of  them.  Rooth  v.  North- 
Eastern  Railway  Company y  2  L.  R.,  Ex.  173 ; 
36  L.  J.,  Ex.  83  ;  15  L.  T.  624  ;  16  W.  R.  695. 

Such  conditions  do  not  relieve  the  company 
from  their  common-law  duty  to  keep  their  station 
in  a  safe  and  proper  condition,  and  to  deliver  the 
cattle  in  a  fit  and  proper  place.    Ih, 

Part  vitiating  Whole— Agent's  Authority.] 
—A  set  of  conditions  in  a  consignment  note  is 
unreasonable  and  void,  if  any  part  of  it  is  unrea- 
sonable. Kirby  v.  Great  Weitern  Railway 
Company,  18  L.  T.  658. 

A  condition  not  to  be  liable  for  delay,  however 
caused,  is  unreasonable.    Ih, 

Where  an  agent,  who  is  employed  to  deliver 
cattle  to  be  sent  by  a  railway  company,  signs  the 
consignment  note,  he  must  be  taken  to  have 
known  the  contents,  and  to  bind  his  principal. 
/*. 

An  agent  for  a  railway  company,  who  is  em- 
ployed to  obtain  custom  for  them,  does  not  bind 
them  by  his  representations  as  to  the  railway  ac- 
commodation.    Ih, 

Beyond  Limit  of  Line — Special    Condition — 
Extent  of  Protection — Negligence  in  Discharg- 
ing.]— The  Great  Northern  Railway  Company 
and  the  Manchester  Railway  Company  agreed 
that  a  complete  and  full  system  of  interchange 
of  traffic  should  be  established  from  all  parts  of 
one  company  and  beyond  its  limits,  to  all  parts 
of  the  other  company  and  beyond  its  limits,  with 
through  tickets,  through  rates  and  invoices,  and 
interchange  of  stock  at  junctions,  the  stock  of 
the  two  companies  being  treated  as  one  stock. 
The  agreement  provided  for  the  division  of  the 
traffic.    The  plaintiff,  wishing  to  send  a  cow 
from  D.  to  S.,  went  to  the  station  of  the  Great 
Northern  Railway  Company  at  D.  and  booked 
her  for  S.  by  the  Manchester  line.    He  signed  a 
contract,  by  which  it  was  agreed  that  the  cow 
was  to  be  conveyed  upon  certain  conditions,  one 
of  which  was  as  follows  : — "  The  Great  Northern 
Railway  Company  give  notice  that  they  convey 
horses,  cattle,  sheep,  pigs  and  other  live  stock  in 
waggons,  subject  to  the  following   condition : 
That  they  will  not  be  responsible  for  any  loss  or 
injury  to  any  horse,  cattle,  sheep,  or  other  animal, 
in  the  receiving,  forwarding,  or  delivering,  if 
such  damage    be    occasioned   by  the  kicking, 
plunging  or  restiveness  of  the  animal."  The  cow 
was  put  into  a  truck  belonging  to  the  Manchester 
Railway   Company,   and  was  cpnveyed  to    S., 
where  their  servant,  who  was  in  charge  of  the 
yard  or  loading-place,  let  her  out  of  the  truck, 
although  he  was  cautioned  by  the  plaintiff  not 
to  do  so  at  that  time.    The  cow  rushed  out  of  the 
truck,  and  after  running  about  the  yard,  got 
upon  the  line  and  was  killed  : — Held,  that  the 
Great  Northern  Railway  Company  was  the  agent 
of  the  Manchester  Railway  Company  to  make 
the  contract  for  the  carriage  of  the  cow,  and 
that  as  the  Manchester  Railway  was  not  pro- 
tected by  the  condition  above  set  out,  an  action 
was  maintainable  against  them.     Gill  v.  Man- 
Chester,    Slieffield   and    Lincolnshire    Railway 
Coffhpany,  8  L.  R.,  Q.  B.  186  ;  42  L.  J.,  Q.  B.  89  ; 
28  L..  T.  587  ;  21  W.  R.  525. 

Held,  also,  that  the  accident  to  the  cow  was 
attributable  to  the  fact  that  the  porter  let  her 
out  of  the  truck  without  waiting  a  reasonable 


time,  as  he  might  have  done,  and  that  the  Man- 
chester Railway  Company  was  therefore  liable 
to  the  plaintiff  for  tlie  value  of  the  cow.  lb. 
See  also  cases,  supra,  111.  4. 


4.  Undue  Pbefbrbnce. 

a.  In  Bespect  of  Ooods,  &c. 

IT  9i  18  Viet  o.  81,  s.  2.]— The  power  given  to 
the  Common  Law  Courts  by  that  statute  is  vested 
in  the  Railway  Commissioners  by  36  &  37  Vict, 
c.  48  (The  Regulation  of  Railways  Act,  1873), 
renewed  by  subsequent  acts. 

Eflbot  of  17  ft  18  Yiot.  0.  81,  s.  2.]— This 
statute  does  not  abolish  or  abridge  the  jurisdic- 
tion of  the  Court  of  Chancery  or  of  the  Attorney- 
General.  At t.- Gen.  v.  Great  Northern  Railway 
Company,  1  Drew.  &  8.  154. 

The  17  &  18  Vict.  c.  31,  was  designed  to  afford 
a  remedy  against  an  undue  preference  or  undue 
prejudice  to  a  particular  individual  or  class  in 
respect  of  the  traffic  on  the  railway  or  canal,  and 
was  not  intended  to  apply  to  the  case  of  a  breach 
or  neglect  by  the  company  of  a  public  duty,  , 
which  was  sdready  susceptible  of  redress  by 
mandamus  or  by  indictment.  Ben/nett  v.  Man- 
chester, Sheffield  and  Lincolnshire  Railway 
Company,  6  C.  B.,  N.  S.  707. 

The  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company  were  the  proprietors  of  the 
Grimsby  Old  Dock  and  also  of  another  dock, 
called  the  Grimsby  New  Dock,  communicating 
with  their  railway.  By  act  of  parliament  the 
company  was  authorized  and  required  to  main- 
tain the  old  dock  and  the  approach  thereto  o|  a 
given  depth  : — Held,  that  the  failure  to  perform 
this  duty,  so  that  the  dock  and  its  approach 
became  silted  up  and  the  depth  of  water  tnerein 
insufficient  for  vessels  to  get  to  the  wharfs  ad- 
joining, was  not  the  subject  of  redress  under 
17  &  18  Vict.  c.  31,  although  it  was  suggested 
that  the  object  of  the  company  was  to  discourage 
the  traffic  to  the  old  dock  and  to  divert  it  to  the 
new  one.    lb. 

The  17  &  18  Vict,  c  31,  which  gives  power  to 
courts  of  common  law  to  grant  the  preventive 
remedy,  does  not,  by  giving  a  concurrent  juris- 
diction, abridge  the  jurisdiction  of  the  Court  of 
Chancery.  BaxendcUe  v.  West  Midland  Railway 
Company,  3  Giff.  650.  Affinned  on  appeal,  7  L.  T. 
297. 

What  is— Faoilitios  for  Storing  Coal.] — A 
railway  company,  having  land  adjoining  one  of 
their  stations,  let  the  whole  of  it  to  P.,  a  coal 
merchant,  for  the  purpose  of  storing  coal  brought 
by  their  line.  P.  did  not  require  or  actually  use 
the  whole  of  the  land  for  this  purpose.  W., 
another  coal  merchant,  applied  to  the  company 
to  provide  him  on  similar  terms  with  land  for 
storing  coal,  or  to  let  to  him  the  part  of  the  land 
not  actually  used  by  P.  The  company  refused 
to  do  so.  W.  applied  to  the  court  for  an  order 
compelling  the  company  to  desist  from  allowing 
P.  to  store  coals  on  the  land,  or  to  give  similar 
facilities  to  him  :— Held,  by  Bovill,  C.  J.,  and 
Keating,  J.,  that  a  means  of  storing  coals  at  the 
station  to  which  it  is  sent  being  a  necessary 
facility  for  the  proper  carrying  on  of  the  coal 
trade,  the  company  had  no  right  to  grant  greater 
facilities  to  P.  than  to  W.,  and  that  they  ought 
to  be  restrained  from  doing  so ;  but,  by  Smith 
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and  Brett.  J  J.,  that  the  Railway  and  Canal 
Traffic  Act  only  relates  to  facilities  in  the  re- 
ceiving, forwarding  and  delivering  traffic,  and 
thnt  the  court  had  no  jurisdiction  to  interfere 
with  matters  not  relating  to  these,  and  that 
facilities  for  storing  coal  after  it  had  been 
delivered  to  the  consignee  do  not  relate  to  the 
receiving,  fona-ai-ding  or  delivering  of  traffic,  and 
are  not  therefore  under  the  control  of  the  court. 
Wrst  T.  London  and  yorth-lVfitteru  Railicay 
Company,  5  L.  R.,  ('.  P.  622  ;  39  L.  J.,  C.  P.  282  ; 
23  L.  T.  371  ;  18  W.  R.  1028. 

Of  their  own  Traffio.] — A  railway  company, 
with  a  view  to  compete  with  other  carriers  in 
the  collection  and  carriage  of  goods,  established 
receiving-offices  in  various  parts  of  London,  from 
which  goods  were  brought  in  vans  to  the  railway 
station.  The  gates  of  the  station  were  closed 
against  the  vans  of  the  complainant  and  other 
carriers  at  6.30  P.M.,  but  the  company's  own 
vans  were  admitted  at  a  much  later  hour,  and 
the  goods  brought  by  them  were  forwarded  by 
the  same  night's  trains  : — Held,  that  this  was 
giving  an  undue  and  unreasonable  preference  to 
the  company's  own  traffic,  to  the  prejudice  of 
the  complainant,  and  a  rule  for  an  injunction  was 
made  absolute  with  costs.  Palmer  and  London^ 
Brighton  and  South  CoaM  Itmltcay  Company^ 
In  re,  6  L.  R.,  C.  P.  194  ;  40  L.  J.,  C.  P.  133  ;  24 
L.  T.  135  ;  19  W.  R  627. 

A  railway  company  formerly  charged  a  uniform 
rate  of  Ss.  Gd.  per  ton  on  all  goods  conveyed  on 
their  line  between  R.  k  P.  The  goods  were  col- 
lected and  delivered  Iwth  by  the  company  and 
B.  at  a  charge  of  ix.  lOd.  per  ton.  The  company, 
wl^o  had  power  under  their  acts  to  impose  their 
own  rates  of  charge  for  carrying,  but  no  power 
to  impose  tolls  for  collecting  and  delivering, 
raised  the  charge  for  carrying  to  8*.  4rf.,  being 
the  aggregate  of  the  above  two  charges,  with  an 
intimation  to  the  public  that  they  would  collect 
and  deliver  goods  free  from  all  charge.  The  real 
purpose  of  this  arrangement  was  to  compel  per- 
sons delivering  to  have  their  goods  conveyed  by 
the  railway,  to  employ  the  company  to  collect 
and  deliver  such  goods,  and  thus  to  secure  this 
business,  and  the  ])rolits  upon  it,  to  the  company, 
as  well  as  to  exclude  B.  from  competing  with 
them  in  this  department  of  business : — Held, 
that  this  arrangement  was  an  undue  preference 
to  the  company  in  their  separate  capacity  of 
carriers,  other  than  on  the  line  of  railway  ;  and 
also  an  undue  prejudice  to  B.  Baxetidale  v. 
Great  Western  Pmlway  Company^  5  C.  B.,  N.  S. 
336  ;  28  L.  J.,  C.  P.  81  ;  4  Jur.,  N.  S.  1279. 

A  railway  company  had  been  in  the  habit  of 
carrying  goods  between  the  termini  of  their  line, 
according  to  a  tariff  of  rates,  from  which  they 
made  deductions  to  persons  who  brought  or  took 
away  their  goods  to  or  from  the  termini  up  to  a 
certain  day,  when  they  put  a  stop  to  these  deduc- 
tions, with  a  view  to  exclude  other  carriers  from 
competing  with  them  as  carriers  : — Held,  an  un- 
due prejudice  to  all  such  customers  as  did  not 
desire  to  have  their  goods  collected  and  delivered 
for  them.  Garton  v.  Great  Western  Railway 
Company,  5  C.  B.,  N.  S.  669  ;  28  L.  J.,  C.  P.  168; 
5  Jur.,  N.  S.  686. 


As  regards  Time.]-— A  railway  company 


fixed  as  a  limit  for  receiving  parcels  to  be  for- 
warded the  same  night  the  hour  of  6.30  P.M.,  but 
after  that  time,  their  own  waggons,  which  had  been 


delayed  in  reaching  the  station,  or  in  which  the 
goods  had  been  previously  sorted  and  were  ready 
for  transmission.  A  carrier  forwarding  goods  hj 
the  reulway  having  applied  for  an  injunction  to 
restrain  the  company  from  giving  undue  prefer- 
ence to  themselves  : — Held,  by  Erie,  C.  J.,  and 
Smith,  J.,  that  an  injunction  ought  not  to  issue ; 
by  Willes  and  Keating,  JJ.,  that  it  ought. 
Palmer  v.  London  and  Souih-  We^^rn  Railway 
Company,  1  L.  R.,  C.  P.  588  ;  36  L.  J.,  C.  P.  289; 
12  Jur.,  N.  S.926  ;  15  L,  T.  169  ;  15  W.  R.  11. 

Of  their  own  Agent.] — Where  a  railway  com- 
pany employed  an  agent  to  receive  goods  arriving 
at  the  Cirencester  station  and  deliver  them  to 
the  consignees  in  the  town,  and  refused  to  deliver 
at  the  station  to  carriers  who  had  general  written 
ordera  from  persons  in  the  town  anthoruung 
delivery  of  goods  arriving  for  them,  but  required 
written  orders  specifying  the  goods,  the  court 
held  that  thei*e  was  an  undue  preference  of  the 
company's  agent,  and  enjoined  the  company  to 
act  on  the  general  orders.  Parkinson  v.  Great 
Western  Railway  Company,  6  L.  R.,  C.  P.  554 ; 
40  L.  J.,  C.  P.  222  ;  24  L.  T.  830 ;  19  W.  R. 
1063. 

A  railway  company  permitted  a  carrier  (who 
also  acted  as  superintendent  of  their  goods 
traffic)  to  hold  himself  out  as  their  agent  for  the 
receipt  of  goods  to  be  carried  on  their  line,  and 
his  office  as  the  receiving-office  of  the  company ; 
and  goods  were  received  by  him  at  that  place 
without  requiring  the  senders  to  sign  conditions 
which  the  company  required  all  other  carriers 
who  brought  goods  to  their  stations  to  sign : — 
Held,  an  undue  preference.  Barendale  and 
Bristol  and  Errter  Railway  Company,  In  re, 
11  C.  B.,  N.  S.  787. 

A  company,  possessed  of  line  from  B.  to  C, 
advertised  to  convey  goods  from  A.  to  C.  (in 
conjunction  with  another  company)  at  the  rate 
of  50*.  per  ton,  provided  they  were  consigned 
to  their  own  agents  at  those  respective  pluses; 
but  if  consigned  through  any  one  else,  they 
charged  2s.  6d,  per  ton  more  : — Held,  ground  for 
an  injunction.  Baxendale  v.  Xorth  Beron 
Railway  Company,  3  C.  B.,  N.  S.  324. 

Equal  Charges— Ck>mpeti]ig  Traffic] — Sect.  90 
of  the  8  &  9  Vict.  c.  20  (Railways  Clauses  Act, 
1846),  requires  equality  of  tolls  for  similar  ser- 
vices rendered  by  railway  companies  to  all 
persons ;  and  s.  2  of  the  17  &  18  Vict.  c.  31 
(Railway  and  Canal  Traffic  Act,  1864),  forbids 
the  giving  of  any  undue  or  unreasonable  prefer- 
ence or  advantage  to  any  particular  person  or 
company.  A  charge  made  by  a  railwaj  against 
A.  for  services  rendered  by  that  company  to  him 
must  not,  therefore,  be  greater  than  the  charge 
made  by  the  same  company  against  B.  for  renr 
dering  him  services  of  the  like  nature.  London 
and  North-  Western  Railway  Company  v.  Efrr- 
shed,  3  App.  Cas.  1029  ;  48  L.  J.,  Q.  B.  22  ;  39 
L.  T.  306. 

£.  was  a  brewer  at  the  town  of  Burton,  where 
three  railways  had  their  stations.  With  one  of 
these  railways  (Midland),  certain  brewen  in  the 
town  had  direct  communication  by  sidings, 
which  enabled  goods  to  be  sent  to  Uie  trnns, 
and  taken  from  the  trains  of  the  Midlsjid  with 
greater  ease  and  less  loss  of  time  than  by  the 
way  of  ordinary  cartage.  The  Midland  charged 
them  nothing  for  cartage,  and  made  a  rebate  in 
the  charge  for  station  to  station  oonveyaoce. 
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These  brewers  had  no  such  communications  with 
the  North-Western,  but  it  was  often  convenient 
for  them  to  send  by  that  railway  ;  and  the  direc- 
tors of  that  railway,  in  order  to  compete  with  the 
Midland,  allowed  these  particular  brewers  the 
same  advantages  as  to  cartage  and  rebate  as  the 
Midland  did.  As  to  all  others  in  the  same  trade 
(E.  among  the  rest),  the  directors  of  the  North- 
western made  the  ordinary  charge  for  cartage, 
and  allowed  no  rebate  on  the  charge  for  convey- 
ance on  the  line: — Held,  that  this  was  an  in- 
equality and  an  undue  preference  within  the 
meaning  of  the  statutes.  lb.  Affirming  the 
judgment  of  the  Court  of  Appeal,  3  Q.  B.  D. 
134  ;  47  L.  J.,  Q.  B.  284 ;  37  L.  T.  623  ;  26  W.  R. 
863. 

Where  E..  one  of  the  persons  thus  paying  the 
higher  rate,  had  for  some  time  paid  it  in  ignor- 
ance of  the  facts,  but  afterwards,  on  finding  that 
he  was  subjected  to  this  higher  charge,  paid  it 
under  protest  : — Held,  that  he  was  entitled  to 
recover  back,  in  an  action  for  monev  had  and 
received,  the  difference  he  had  so  paid  under 
protest.    I  b. 

Small  Paroels,  lamo  ConsigiiM.]— A  railway 
company  was  authorized  by  act  of  parliament 
to  carry  and  convey  all  such  passengers,  goods, 
merchandize,  &c.,  as  should  be  offered  to  them 
for  that  purpose,  and  to  make  such  reasonable 
charges  for  such  carriage  and  conveyance  as  they 
might  from  time  to  time  determine  on.  The 
company  was  to  fix  the  sums  to  be  chaiged  in 
respect  of  small  parcels,  not  exceeding  500  lbs. 
weight  each.  By  another  act  they  were  em- 
powered to  carry  passengers  and  goods  on  other 
railways,  and  to  make  such  reasonable  charges 
for  such  carriage  as  they  should  determine  on. 
And  by  anotiier  act  the  charges  by  the  former 
acts  authorized  to  be  made  for  the  carriage  of 
passengers  or  goods  should  be  at  &11  times  charged 
equally,  and  after  the  same  rate  in  respect  of  all 
passengers,  goods,  &c.,  conveyed  or  propelled  by 
a  like  carriage  or  engine,  passing  on  the  same  por- 
tion of  the  line,  and  under  the  same  circum- 
stances. The  company  published  a  list  of  rates 
for  the  carriage  of  merchandize,  divided  into 
seven  classes,  of  which  the  lowest  was  16*.  and 
the  highest  60*.  per  ton ;  and  for  boxes,  bales, 
hampers,  or  other  packages,  when  they  contained 
parcels  or  other  packages  or  things  under  112  lbs. 
weight  each,  directed,  consigned,  or  intended 
for  different  persons,  or  for  more  than  one  per- 
son, they  imposed  a  charge  of  Id.  per  lb.  weight : 
— Held,  that  this  last  was  not  a  reasonable 
charge  in  the  case  of  a  package  above  500  lbs. 
weight  made  up  by  a  carrier  and  directed  to  one 
person,  although  containing  a  number  of  parcels 
under  112  lbs.  weight  each,  consigned  or  directed 
to  different  persons.  Picltford  v.  Gra-nd  Junction 
Railway  Cofnpwny,  10  M.  &  W.  399  ;  3  Railw.  Cas. 
193  ;  8.  P.,  JEdwardjf  v.  Great  Western  Railway 
Company,  11  C.  B.  588 ;  21  L.  J.,  C.  P.  72. 

A  railway  company  cannot  legally  charge  a 
greater  sum  for  the  carriage  of  a  package  contain- 
ing several  parcels  belonging  to  different  persons 
than  for  a  package  containing  several  parcels  all 
belonging  to  one  person.  Croueh  v.  Cheat  North- 
em  RaUvoay  Company,  11  Ex.  742 ;  25  L.  J.,  Ex. 
137. 

A  railway  company  refusing  to  carry,  at  the 
ordinary  rate,  packed  parcels  tendered  by  a 
carrier,  whereby  he  is  obliged  to  send  them  by  a 
more  circuitous  route  and  at  a  greater  expense. 


is  not  entitled  to  recover  damages  for  an  alleged 
loss  of  business,    lb. 

A  railway  company  was  entitled  to  chai'ge  for 
goods  carried  on  their  line  at  rates  not  exceeding 
certain  rates  per  ton.  They  were  permitted  to 
charge  a  higher  rate  for  small  parcels  not  exceed- 
ing 500  lbs.  weight,  provided  that  articles  sent  in 
large  aggregate  quantities,  although  made  up  of 
separate  parceLi,  such  as  bags  of  sugar,  coffee, 
meal,  and  the  like,  should  not  be  decme  1  small 
parcels,  but  such  terms  should  apply  only  to  single 
parcels  in  separate  packages.  A  carrier  sent  to 
the  company  at  once  many  packages,  all  con- 
signed to  one  consignee,  each  less  than  500  lbs.,  of 
articles  of  similar  classes,  but  not  being  sepai-ate 
packages  of  one  article.  The  company  charged 
for  these  as  separate  parcels: — Held,  that  tho 
company  was  justified  in  so  doing ;  the  proviso 
applying  only  to  articles  that  were  of  such  a 
nature  that  a  large  quantity  was  generally  made 
up  in  separate  packages.  Parker  v.  Great  West- 
ern Railway  Company,  6  El.  &  Bl.  77  ;  25  L.  J., 
Q.  B.  209  ;  2  Jur.,  N.  8.  325. 

The  carrier  also  sent  a  parcel  of  coffee  less  than 
500  lbs.  weight,  and  afterwards,  on  the  same  day, 
another  parcel  of  coffee,  both  consigned  to  him- 
self, and  for  the  same  train.  When  the  first  was 
left,  notice  was  given  that  he  probably  would 
send  more ;  but  it  was  not  received  on  any 
special  terms.  The  company  charged  for  these 
as  sepai'ate  parcels: — Held,  that  the  company 
was  justified  in  so  doing.     lb. 


Where  no  additional  Bifk.] — A  railway 


company  was  empowered  to  fix  the  sum  to  be 
charged  by  them  in  respect  of  the  carriage  of 
small  parcels  (not  exceeding  100  lbs.  each)  as  to 
them  should  seem  proper,  but  that  provision  was 
not  to  extend  to  articles,  matters,  or  things  sent 
in  large  aggregate  quantities,  although  made  up 
of  separate  and  distinct  parcels,  such  as  bags 
of  sugar,  coffee,  meal,  and  the  like,  but  only  to 
single  parcels,  unconnected  with  parcels  of  a  like 
nature  which  might  be  sent  upon  the  railway 
at  the  same  time.  By  a  subsequent  act  it 
was  provided,  that  the  charges  by  that  act 
authorized  to  be  made  for  the  carriage  of  goods 
by  the  company  should  be  at  all  times  charged 
equally  to  all  persons,  and  after  the  same  rate, 
in  respect  of  all  goods  of  a  like  description  and 
conveyed  on  the  same  porlion  of  the  line ;  and 
that  no  reduction  or  advance  should  be  made, 
either  directly  or  indirectly,  in  favour  of  or 
against  any  particidar  company  or  person : — 
Held,  that  the  company  was  restricted  to  a 
reasonable  charge,  and  was  not  justified  in 
making  an  increased  charge  in  respect  of  the 
conveyance  of  packed  parcels,  the  jury  having 
negatived  that  they  incurred  any  lEdditional  risk 
or  expense  in  the  carriage.  Piddington  v.  South- 
Eastern  Railway  Company,  5  C.  B.,  K.  S.  Ill ; 
27  L.  J.,  C.  P.  295  ;  4  Jur.,  N.  S.  953. 

A  railway  company  was  empowered  to  charge 
certain  tonnage  rates  or  tolls  for  all  articles, 
matters,  and  tMngs  carried  or  conveyed  along  the 
line,  and  to  provide  locomotive  or  other  power 
for  the  carriage  and  oonvevance  of  passengers, 
cattle,  goods,  &c.,  and  to  make  reasonable  charges 
for  such  carriage  and  conveyance,  in  addition  to 
the  tonnage  rates.  The  company  might,  from 
time  to  time,  make  such  orders  for  fixing,  and  by 
such  orders  fix  the  sum  to  be  charged  by  them  in 
respect  of  small  parcels,  not  exceeding  1  cwt. 
each,  as  to  them  should  seem  proper.    And  the 
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aforesaid  rates  and  tolls  should,  at  all  times,  be 
chained  equally,  and  after  the  same  rate  per  ton, 
throughout  the  whole  of  the  railway  in  respect 
of  the  same  description  of  articles,  matters,  or 
things,  and  no  reduction  or  advance  in  the  rates 
and  tolls  should,  either  directly  or  indirectly,  be 
made  partially,  or  in  favour  of  or  against  any 
()articular  person  or  company.  The  company 
framed  a  scale  of  charges  for  the  carriage  of 
parcels  not  exceeding  1  cwt.  each  with  charges 
nighcr  than  the  tonnage  rates,  but  which  in- 
cluded a  reasonable  charge  for  the  use  of  their 
carriages  and  locomotive  jwwer.  Under  this 
scale,  where  a  number  of  separate  parcels  (each 
weighing  less  than  1  cwt.,  but  exceeding  1  cwt. 
if  taken  in  the  aggregate)  was  brought  to  the 
railway  by  the  same  person,  and  containing  the 
same  article,  and  all  directed  to  the  same  person 
at  their  place  of  destination,  the  company  charged 
tonnage  or  lower  rate;  but,  if  similar  parcels 
were  brought  addressed  to  several  different  per- 
sons, they  were  charged  the  higher  or  parcels 
rate  : — Held,  that  there  was  nothing  to  induce 
the  court  (or  which  ought  to  induce  a  jury)  to 
infer  that  the  charges  so  made  were  unreasonable, 
regard  being  had  to  the  additional  trouble  in- 
curred by  the  company.  Baxendale  v.  Eattem 
Counties  Railway  Qmpany,  4  C.  B.,  N.  8.  63 ; 
27  L.  J.,  C.  P.  137. 


EridmiM  of  Knowledge  of  Company- 


Former  Proeodnre.! — S.,  whose  trade  was  to  pack 
parcels  and  forward  them  by  railway  in  a  single 
package,  under  protest,  paid  to  the  company  a 
sum  in  excess  of  what  they  charged  certain 
wholesale  houses  for  carrying  parcels  containing 
enclosures  of  their  customers,  and  sued  to  recover 
the  excess;  and  at  the  trial  adduced  evidence 
(which  was  excepted  to),  upon  which  the  judge 
told  the  jury  they  were  at  li.berty  to  find  that 
parcels  had  been  carried  by  the  company  for  other 
persons,  viz.,  the  wholesale  houses,  containing 
goods  of  a  like  description,  and  under  like  cir- 
cumstances, at  a  less  rate  than  such  goods  were 
carried  by  them  for  S.,  and  that  the  company 
knowingly  and  purposely  charged  8.  more  than 
other  persons.  S.  obtained  a  verdict  and  judg- 
ment, and  in  the  Exchequer  Chamber  the  ex- 
ceptions were  overruled  and  judgment  affirmed. 
The  company  continuing  the  same  charges,  S. 
issued  a  fresh  writ  of  summons,  indorsed  with  a 
claim  for  an  injunction,  and  applied,  upon  affi- 
davits stating  facts  substantially  similar  to  the 
evidence  adduced  on  the  trial,  for  an  injunction 
to  restrain  the  company  from  charging  him  for 
the  carriage  of  his  goods  otherwise  than  equally 
with  all  other  persons,  and  after  the  same  rate 
in  respect  of  goods  of  the  like  description,  under 
the  like  circumstances : — Held,  that  this  was  not 
a  case  in  which  the  court  could  enjoin  under  17  & 
18  Vict.  c.  126,  ss.  79,  82.  Sutton  v.  South- 
Eatttem  Railway  Qmpany,  1  L.  R.,  Ex.  33 ;  35 
L.  J.,  Ex.  38 ;  4  H.  &  C.  325.  See  8.  C,  in  H.  L., 
4  L.  R.,  H.  L.  226 ;  38  L.  J.,  Ex.  177 ;  18  W.  R.  92. 

Sending  Ooodi  with  Kotice  of  Tenns.]— A 
railway  company,  who  carried  certain  bulky 
commodities  at  a  certain  rate  per  ton,  gave 
notice  to  the  defendant  that  they  would  only 
carry  such  commodities  on  certain  terms,  that  is, 
at  a  certain  minimum  rate  per  truck  (capable  of 
carrying  three  tons),  whether  filled  or  not,  the 
rate  per  ton  being  far  less  than  the  ordinary 
rate.    The  defendant,  although  objecting  to  these 


terms,  yet  without  any  departure  by  the  company 
therefrom,  continued  to  send  such  commodities, 
sometimes  in  quantities  of  less  than  three  toni., 
and  claimed  to  be  charged  at  the  minimum  rate 
per  ton  for  the  quantities  actually  carried  :— 
Held,  that  he  was  not  entitled  to  claim  to  be  so 
charged,  and  was  bound  to  pay  at  the  ratccharged 
per  truck  ;  that  there  was  nothing  unreasonable 
therein,  and  that  even  if  there  were  the  remedy 
was  under  17  &  18  Vict.  c.  31.  Great  Wesiem 
Railway  Company  v.  7i*«>rjMT,  11  W.  R.  464. 

Where  no  Collection  or  Deliyery — ^Seoorery 
of  Overeharge.] — ^A  railway  company  cannot,  in 
addition  to  Uie  charges  for  the  carriage  of  goods 
between  the  place  where  the  goods  are  handed  to 
them  and  the  place  where  they  are  ordered  to  be 
delivered,  charge  for  collection  and  delivery, 
where  they  have  not,  in  fact,  collected  or  de- 
livered the  goods.  Such  charges,  if  imposed, 
and  paid  under  protest,  may  be  recovered 
back.  Garton  v.  Bristol  and  Exeter  Railicay 
Company,  1  B.  &  S.  112  ;  30  L.  J.,  Q.  B.  273 ;  7 
Jur.,  N.  8.  1234  ;  9  W.  K  734. 

A  railway  company  was  empowered  to  charge 
for  the  carriage  of  parcels.  By  a  subsequent  act, 
amending  the  former  act-,  the  company  was 
authoriz^  to  charge  at  so  much  per  ton  per  mile : 
— Held,  that  this  provision  overrode  the  pro- 
visions of  the  former  act,  so  far  as  conoemed 
parcels  exceeding  500  lbs.  in  weight,  but  not  as 
to  parcels  below  that  weight    lb. 

The  company  obliged  parties  to  pay  more  than 
the  maximum  amount  allowed  by  the  latter  act : 
— Held,  that  the  excess  paid  on  all  parcels  ex- 
ceeding 500  lbs.  in  weight  might  be  reooTered  hack 
by  such  parties.     lb, 

A  railway  company,  being  common  carriers 
from  B.  to  E.,  and  also  from  B.  to  B.,  charged 
the  plaintiffs,  who  employed  them  to  carry  goods 
between  those  places,  higher  rates  than  were 
charged  to  other  persons  : — Held,  that  the  sums 
paid  in  excess  of  the  sums  charged  to  other 
people  could  not  be  recovered  by  the  plaintiffs  on 
the  ground  simply  that  the  charges  made  by 
the  company  were  unequal.    lb. 

The  company  sometimes  intentionally  and 
sometimes  oy  mistake  charged  the  plaintiff 
heavier  rates  than  were  set  out  in  the  bills 
published  by  them  : — Held,  that  he  could  recover 
the  excess  paid.  Jb.  And  see  preee^iny  ease 
in  jET.  L. 

Charge  for  Colleetion— Beceipt  at  Station.]— 
A  railway  company  was  entitled  to  charge  for 
goods  which  they  might  cany  along  their  line 
such  sum  as  they  should  think  expedient,  not 
exceeding  the  sum  limited  by  former  actfv.  and 
it  was  provided  that  in  whatever  way  the  charges 
were  made  they  should  be  made  equally  to  all 
persons ;  and  that  it  should  be  lawful  for  the 
company  to  enter  into  such  arrangements  as 
they  should  think  fit  with  reference  to  the 
collection  and  delivery  of  goods,  and  upon  such 
terms  as  the  company  and  such  parties  respec- 
tively might  be  willing  to  accept  and  abide 
by.  By  a  subsequent  act  the  company  might 
denumd  for  the  carriage  of  small  parcels,  i.e.. 
parcels  not  exceeding  500  lbs.  weight  each,  any  sum 
which  they  might  think  fit.  A  railway  company, 
having  been  in  the  habit  of  allowing  a  rebate  in 
their  charge  for  the  conveyance  of  goods  tlaog 
their  line,  when  the  goods  were  brought  to,  or 
received  at»  their  stationfl,  issaed  a  notice,  that 
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for  parcels  under  600  lbs.  weight  they  would  no 
longer  make  the  usual  allowance,  and  they  then 
charged  the  through  rate  as  if  the  goods  had  been 
collected  and  delivered  by  themselves : — Held, 
that  the  company  was  not  entitled  to  charge 
parties  who  brought  their  goods  to,  and  received 
them  at,  the  different  stations,  the  same  rate  that 
was  charged  to  others  not  so  bringing  and 
receiving  their  goods.  Barendale  v.  Great 
WeMern  Railway   Comjfany,  14  C.  B.,  N.  S.  1 ; 

32  L.  J.,  C.  P.  226  ;  9  Jur.,  N.  S.  1174  ;  8  L.  T. 
833.    Affirmed  on  appeal,  16  C.  B.,  N.  S.  137  ; 

33  L.  J.,  C.  P.  197  ;  10  Jur.,  N.  S.  496  ;  9  L.  T. 
814 ;  12  W.  R.  602— Ex.  Ch. 

A  railway  company  has  no  right  to  impose  a 
chaige  for  the  conveyance  of  goods  to  or  from 
their  station  where  the  customer  does  not  require 
such  service  to  be  performed  by  them.  Garton  v. 
Bristol  and  Exeter  Baihcay  Company,  6  C.  B., 
N.  S.  639 ;  28  L.  J.,  C.  P.  306 ;  5  Jur.,  N.  S. 
1313. 

The  general  rate  of  charge  for  the  carriage  of 
goods  from  Bristol  to  Bridgewater,  and  vice 
vers4,  was  6«.  8^.  per  ton  for  first  class  ;  8^.  4^. 
for  second  class  ;  12^.  6^.  per  ton  for  third  class ; 
and  16«.  %d,  per  ton  for  fourth  class  goods.  The 
company  had  special  contracts  with  certain 
grocers  and  ironmongers  at  Bridgewater,  under 
which  they  agreed  to  carry  all  their  grocery  and 
ironmongery  goods  at  a  uniform  rate  of  6^.  per 
ton,  including  delivery  : — Held,  an  undue  pre- 
ference, it  not  appearing  that  this  diminished 
charge  was  justified  by  any  special  circumstances 
of  advantage  to  the  company,  or  to  meet  com- 
petition for  another  railway  or  any  other  mode  of 
carriage,    lb, 

A  railway  company  was  required  to  carry,  as 
common  carriers  for  hire,  and  to  afford  to  all 
persons  conveying  or  sending  goods  upon  their 
railway  every  reasonable  convenience  and  facility 
for  loading  and  unloading  goods.  The  act  autho- 
rized the  company  for  carriage  of  goods,  to  de- 
mand a  toll  not  exceeding  M.  per  ton  per  mile  : 
— Held,  that  the  company  was  not  entitled  to 
charge  an  additional  sum  for  services  performed, 
accommodation  afforded  and  expenses  and  risk 
incurred  in  and  about  the  receiving,  loading,  un- 
loading and  delivering  the  goods.  Peg  lev  v. 
Idonmouthjthire Railtoay^and  Canal  Company ^  6 
H.  &  N.  644  ;  39  L.  X,  Ex.  249  ;  4  L.  T.  331  ;  9 
W.  R.  597. 

The  Grand  Junction  Railway  Company  became 

carriers  on  the  London  and  Birmingham  lines, 

and  published  a  list  of  charges  for  the  carriage 

of  goods  from  Manchester  to  London,  among 

which  "  Manchester  packs  "  were  charged  3^.  Zd, 

per  cwt.,  or  65«.  per  ton.    At  the  foot  of  this  list 

was  a  notice,  that  goods   were  brought  to  the 

station  at  Camden  Town  without  extra  charge, 

and  that  there  was  no  charge  for  booking  or 

delivery  in  London.     The  company  made  an 

agn:*eement  with  C.  and  H.,  that  the  latter  should 

carry  from   the  station  at  Camden  Town  and 

deliver  in  London  all  such  goods  carried  by  the 

railway,  and  for  so  doing  should  receive  10#.  per 

ton  out  of  the  entire  charge  of  65*.  per  ton  :— 

Held,  that  the  charge  of  65«.  per  ton  when  made  to 

any  other  persons  who  were  ready  to  receive  their 

goods  at  the  station  at  Camden  Town,  was  both 

nnreasonable  and  unequal.    Pickford  v.   Grand 

Junction  Jiailway  Company,  10  M.  k  W.  399 ; 

3  Bailw.  Cas.  193. 

Beyond  Limit  of  Idne-^Difforoiit  CoBfigneoi — 


Packed  Faroelf.]— A  railway  company,  bound  by 
act  of  parliament  to  take  the  same  rates  and 
tolls'from  all  {)ersons  alike  under  the  same  or 
similar  circumstances,  charged  a  tonnage  rate 
upon  goods  over  1  cwt.,  and  a  higher  rate  for 
articles  under  that  weight.  When  several  parcels, 
each  under  1  cwt.,  were  deliverd  to  the  company 
by  one  person  in  a  single  consignment,  at  one 
and  the  same  time,  and  addressed  to  the  same 
consignee,  the  company  charged  a  tonnage  rate 
upon  the  agg^gate  weight.  Common  carriers 
sent  by  the  company's  railway  large  consignments 
of  goods  directed  to  themselves  as  consignees, 
each  consignment  consisting  of  several  packages, 
many  of  them  having  the  names  and  addresses  of 
the  persons  to  whom  the  carriers  intended  to  de- 
liver them.  The  company  charged  the  carriers  for 
each  package  contained  in  each  consignment 
according  to  the  weight  of  the  package : — Held, 
an  inequality  of  charge,  and  that  the  carriers 
were  entitled  to  recover  back  the  excess. 
Baxendalc  v.  London  and  South-  Western  Rail- 
way Company,  1  L.  R.,  Ex.  137  ;  36  L.  J.,  Ex. 
108  ;  12  Jur.,  N.  S.  274  ;  14  L.  T.  26  ;  14  W.  R. 
458  J  4  H.  &  C.  130. 

B.  carried  goods  from  London  to  the  Isle  of 
Wight,  using  the  company's  railway  for  the 
carriage  to  Southampton.  The  company,  whose 
railway  did  not  extend  beyond  Southampton, 
also  carried  goods  from  Tx)ndon  to  the  Isle  of 
Wight.  The  company  charged  B.  for  the  carriage 
of  goods  from  London  to  Southampton  a  higher 
rate  in  proportion  than,  under  a  contract  to  carry 
from  London  to  the  Isle  of  Wight,  they  charged 
their  customers  for  the  carriage  between  London 
and  Southampton ;  but  for  the  carriage  between 
the  two  latter  places  they  charged  B.  and  the 
rest  of  the  public  alike  : — Held,  no  inequality  of 
charge,    lb. 

Abroad.] — A  railway  company  incorpo- 


rated for  the  conveyance  of  passengers  and  goods 
from  London  to  Folkestone  under  acts  of  parlia- 
ment which  prohibited  them  from  making  un- 
equal charges,  obtained  another  act,  enabling 
them  to  establish  a  communication  by  steam 
vessels  with  Boulogne,  which  act  contained  no 
provision  as  to  equality  of  rates  for  the  carriage 
of  goods.  There  was  nothing  in  the  law  of 
France  which  disabled  the  (X)mpany,  as  public 
carriers,  from  making  such  'contracts  for  that 
purpose  as  they  might  think  most  for  their  own 
interest.  The  company,  by  their  tariff,  charged 
certain  rates  for  small  parcels,  with  a  double 
charge  for  packed  parcels  : — Held,  that,  so  far  as 
regarded  the  contract  for  the  carriage  of  such 
parcels  from  Boulogne  to  London,  there  was 
nothing  illegal  in  this  increased  charge.  Branley 
V.  Sovth'JSastem  Railway  Company,  12  C.  B., 
N.  S.  63  ;  31  L.  J.,  C.  P.  286  ;  9  Jur.,  N.  S.  329  ; 
6  L.  T.  458. 

BangoroiM  Gtoods.] — A  charge  of  60/.  per  cent., 
in  addition  to  the  usual  rate  for  the  highest 
charged  description  of  goods,  made  to  carriers  for 
packed  parcels,  which  contain  articles  of  a  dan- 
gerous cnaracter,  is  an  unequal  charge.  Bristol 
and  Exeter  Railway  Company  v.  Garton,  4  H.  & 
N.  33  ;  28  L.  J..  Bx.  169  ;  5  Jur.,  N.  S.  1172— Ex. 
Ch. 

Unequal  and  Unlike.] — By  their  act,  a  railway 

company  was  to  take  rates  and  tolls  from  all  per- 

I  sons  al^e  under  the  same  or  similar  circum* 
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stances.  Their  ordinary  price  for  carrying  a 
parcel  from  L.  to  B.  was  Jrf.  per  lb.  They  re- 
fused to  garry  a  parcel  for  plaintiff  from  L.  to 

B.  unless  he  paid  Id.  per  lb.,  which  he  did  :— • 
Held,  that  he  might  recover  back  the  excess. 
Crouch  V.  L(mdon  and  Xitrth-  WeHem  Railway 
Company,  2  C.  &  K.  789. 

Though  limited  to  a  reasonable  cjiarge,  there  is 
no  common-law  obligation  on  a  carrier  to  charge 
equal  rates  of  carriage  to  all  his  customers. 
Baj-endale  t.  Eattem  Ctrvnti/'s  llailway  Com- 
pany, 4  C.  B.,  N.  S.  63  ;  27  L.  J.,  C.  P.  137. 

Allowance  to  ClaM— Eef^iBal  to  IndlTidnal.]— 
A  railway  company  was  authorized  to  make  rates 
and  tolls  for  grxxls  and  passengers  conveyed  by 
others  than  the  company  along  the  railway,  and 
which  should  be  reasonable  and  equal  to  all  per- 
sons ;  and  by  a  subsequent  act  the  charges  for 
the  carriage  of  any  passengers,  goods,  &c.,  to  be 
conveyed  by  the  company,  or  for  the  use  of  any 
power  supplied  by  them, "should  be  at  all  times 
charged  equally  to  all  persons,  and  after  the 
same  rate  per  mile,  or  per  ton  per  mile,  in  re- 
spect of  all  passengers  and  of  all  goods,  of  a  like 
description,  to  be  conveyed  by  a  like  carriage  on 
the  same  portion  of  the  line,  and  no  reduction  or 
advance  in  any  charge  for  conveyance,  or  for  the 
use  of  any  locomotive  power  to  be  snpplied  by 
the  company,  should  be  made  either  directly  or 
indirectly  in  favour  of  or  against  any  particular 
company  or  persons  travelling  upon  or  using  the 
same  portions  of  the  railway.  The  company 
always  charged  the  public  for  the  carriage  of 
goods  at  a  rate  specified,  and  for  such  charge 
performed  the  duties  of  the  loading,  &c.,  of  the 
goo(ls  ;  but,  by  a  general  arrangement  with 
carriers,  the  latter  performed  those  duties,  and 
were  allowed  by  the  company  a  deduction  of  10/. 
per  cent,  from  the  charges  made  to  the  public 
(this  being  a  reasonable  equivalent)  ;  the  com- 
pany having,  in  consequence  of  a  disagreement, 
refused  to  make  this  deduction  to  a  carrier 
willing  to  perform,  and  in  fact  performing,  all 
the  duties  performed  by  the  other  carriers  :-^ 
Held,  that  they  were  not  justified  in  their  re- 
fusal. Parlter  v.  Cheat  Wentern  Railway  Com- 
pany,  7  M.  &  G.  253  ;  7  Scott,  N.  R.  836  ;  13  L.  J., 

C.  P.  105  ;  8  Jur.  194. 

The  company  also  made  an  allowance  to  other 
carriers  for  the  collection  and  delivery  of  parcels : 
— Held,  that  they  were  bound  to  make  the  same 
allowance  to  a  carrier,  who  also  collected  for  him- 
self,   lb. 

If  any  of  the  public,  as  a  consignor  (not  being 
a  carrier),  brought  several  packages  of  goods, 
addressed  to  different  consignees,  and  paid  the 
charge  ;  or  if  several  of  the  public  brought 
several  packages  addressed  to  one  consignee 
(not  being  a  carrier),  who  paid  the  carriage, 
the  company  charged  upon  the  weight  of  the 
aggregate  only  ;  but  if,  under  the  same  circum- 
stances, a  carrier  acted  as  consignor  or  consignee 
of  goods,  the  company  charged  separately  for 
each  package  : — Held,  that  the  company  was  not 
justified  in  making  this  distinction  between 
carriers  and  other  members  of  the  public.    2b. 

The  company  made  an  allowance  to  carriers  in 
cases  where  they  disclosed  the  names  of  the  con- 
signors and  consignees  of  the  goods  : — Held,  that 
they  were  not  justified  in  withholding  from  a 
carrier,  who  refused  to  make  such  disclosure, 
any  allowance  to  which  he  woTild  otherwise 
have  been  entitled.    lb. 


Overcharge  to  Carrier.] — A  special  act  of  a 
railway  company  empowered  the  company  to 
charge  for  the  carriage  of  small  parcels  any  sum 
which  the  company  might  think  fit ;  and  by  8  i^ 
9  Vict.  c.  20,  8.  90]^  which  was  incorporated  with 
the  special  act,  after  reciting  that  it  was  expe- 
dient that  the  company  should  be  enabled  to  varj 
the  tolls  upon  the  railway,  so  as  to  accommodate 
them  to  the  circumstances  of  the  traffic,  but  that 
such  ]x)wer  of  vaiying  should  not  be  used  for  the 
purpose  of  prejudicing  or  favouring  particular 
parties,  empowered  the  company  to  vary  tolls, 
provided  that  all  such  tolls  be  at  all  times 
charged  equally  to  all  persons,  and  after  the 
same  rate  in  respect  of  all  passengers  and  of  all 
goods  conyeyed  or  propelled  by  a  like  carriage  or 
engine  passing  over  only  the  same  portion  c^  the 
line,  under  the  same  circumstances  ;  and  no  re- 
duction or  advance  in  any  such  tolls  should  be 
made  directly  or  indirectly  in  favour  of  or 
against  any  particular  company  or  person  travd- 
ling  upon  or  using  the  railway : — Held,  that 
the  company  was  bound  to  charge  the  public 
alike,  and  therefore  the  fact  of  a  party  using 
the  line  being  a  common  carrier  (iid  not  justi^ 
the  company  in  chai^ging  him  more  than  the  rest 
of  the  public,  although  the  company  might 
charge  for  packed  parcels  at  a  higher  rate  than 
an  ordinary  package.  Crouch  v.  Great  Northern 
Railway  Covinany,  9  Ex.  556  ;  7  Bailw.  Caa. 
787  ;  23  L,  J.,  Ex.  148. 

A  railway  company  agreed  with  agents  to 
collect  and  deliver  goods  for  them,  charging  the 
public  a  small  charge  for  doing  so,  in  addition  to 
the  charge  for  conveyance  on  the  railway;  to 
those  agents  the  company  allowed  in  addition  a 
sum  out  of  the  receipts  of  the  company.  A  car- 
rier who  collected  and  delivered  his  own  paioels, 
but  was  charged  as  highly  as  the  rest  of  the  pub- 
lic, complained  that  in  effect  this  arrangement 
caused  his  goods  to  be  charged  higher  than  those 
sent  through  the  agents,  and  that  the  difference 
was  an  overcharge.  By  their  act  the  company 
was  to  charge  aU  persons  equally  for  conveyance, 
but  there  was  a  proviso  that  thej  might  make 
agreements  as  to  the  collection  and  delivery  of 
merchandize  ;  and  there  was  an  appeal  given  by 
the  act  to  the  sessions,  by  any  one  prejadiced 
against  any  arrangement  giving  spedid  facilities 
to  others  : — Held,  that  the  agreement  with  the 
agents,  against  which  there  had  been  no  appeal, 
did  not  render  the  charges  to  the  carrier  over- 
charges. Father  v.  Great  WeMem  Railway 
Ompany,  6  El.  &  Bl.  77  ;  25  L.  J.,  Q.  B.  209  ;  2 
Jur.,  N.  8.  325. 

A  railway  company  closed  its  goods  station  at 
B.  at  5.15  P.H.  against  all  persons  except  its 
agent  W.,  who  had  a  receiving-house  about  a 
mile  distant  from  the  station,  and  from  whom 
the  company  received  goods  up  to  8  PJf.  For 
the  conveyance  of  gO(^8  from  the  receiving- 
house  to  the  station,  W.  charged  1$.  Sd,  per  tea 
on  all  goods  above  3  cwt.  and  3^.  for  each 
package  beldw  that  weight : — Held,  npon  the 
complaint  of  a  rival  carrier,  that  the  refusal  to 
receive  goods  sent  by  him  to  the  station  at  5.15, 
unless  sent  through  the  receiving-house  of  W^ 
was  imposing  upon  him  an  undue  prejudice, 
although  it  was  sworn  on  the  part  of  the  com- 
pany that  the  goods  so  brought  to  the  station  by 
w.  came  there  properly  clusified,  weighed,  and 
prepared  for  loading.  Garton  v.  BrUtci  axd 
Exeter  Railivay  Company,  6  C.  Bw,  N.  S.  639 ; 
28  L.  J.,  C.  P.  806 ;  5  Jur.,  K.  S.  1313. 
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A  railway  company  is  justified  in  carrying 
gocds  for  one  person  at  a  less  rate  than  that  at 
which  the  company  carries  the  same  description 
of  goods  for  another,  if  there  are  circumstances 
which  render  the  cost  to  the  company  of  carry- 
ing for  the  former  less  than  the  cost  of  carrying 
for  the  latter.  Oxlade  v.  North- Eastern  Rail- 
way Company,  1  0.  B.,  N.  S.  454  ;  26  L.  J.,  C.  P. 
129;  3  Jur.,N.  S.  637. 

Arrangement  with  Coal  Owners  to  meet 
Bemand  —  Goal  Morchantt.] — A  railway  com- 
pany, in  order  to  prevent  the  obstruction  of 
their  railway,  which  would  be  caused  by  an  un- 
limited coal  traffic,  ascertained  the  probable  con- 
sumption of  coal  in  the  neighbourhood  of  each 
of  their  stations,  and  the  sort  required,  and  made 
arrangements  with  the  collieries  supplying  the 
particular  sort  of  coal  for  the  requisite  supply  ; 
they  appointed  depdt  agents  to  manage  the  sale 
of  the  coal,  who  from  time  to  time  ordered  the 
quantity  wanted  from  the  collieries,  and  caused 
the  waggons  wanted  for  the  carriage  to  be  sent 
up.  All  the  depdts  were  in  the  bands  of  these 
agents,  who  accounted  to  the  collieries  for  the 
proceeds  of  the  sale.  No  coal  merchant  was 
dealt  with  in  this  way,  but  only  coal  owners ; 
but  each  dealer  was  treated  alike,  and  as  one  of 
the  public.  On  a  motion  by  a  coal  merchant  to 
enjoin  the  company  to  afford  him  the  same  facili- 
ties for  receiving  and  forwarding  his  coals  as  to 
those  who  consigbod  their  coals  to  the  company : 
— Held,  that  the  arrangements  of  the  company 
were  proper,  and  not  such  as  gave  or  caused  any 
unreasonable  preference  or  disadvantage.    lb, 

A  northern  railway  company,  from  a  desire  to 
introduce  the  northern  coke  into  Staffordshire, 
made  special  agreements  with  certain  merchants 
for  the  carriage  of  coal  and  coke  at  a  lower  rate 
than  their  ordinary  charge  ;  there  being  nothing 
to  shew  that  the  pecuniary  interests  of  the  com- 
pany were  affected  : — Held,  that  the  lowering  of 
the  rate  for  this  traffic  was  giving  it  an  undue 
preference.    lb. 

In  dealing  with  the  first  branch  of  the  section 
of -the  statute  which  prohibits  railway  companies 
from  giving  any  un(juie  or  unreasonable  prefer- 
ence or  advantage  to  or  in  favour  of  any  parti- 
calar  person,  or  any  particular  description  of 
traffic,  or  subjecting  any  particular  person,  or 
any  particular  description  of  traffic,  to  any  undue 
or  unreasonable  prejudice  or  disadvantage,  the 
fair  interests  of  the  company  are  to  be  taken 
into  the  account.  Ransarne  v.  Ecutem  Cimntiet 
Railway  Company j  In  r&,  1  C.  B.,  N.  S.  487  ; 
26  L.  J.,  C.  P.  91  ;  3  Jur.,  N.  S.  217. 

A  company  made  an  agreement  with  A.*to 
carry  for  him  coals  during  three  years,  from 
Peterborough  to  various  places  on  their  lines  of 
railway,  at  certain  rates.  B.,  a  coal  merchant  at 
Ipswich,  sent  coals  (which  had  been  brought  to 
toat  port  by  sea)  to  various  places  on  the  same 
lines  of  railway,  and  the  company  charged  him 
a  much  larger  sum  per  ton  in  proportion  to  the 
distance  over  which  his  coals  were  carried  than 
the  company  charged  to  A. ;  the  professed  object 
of  the  difference  bsing  to  enable  A.  (whose  coal 
came  to  Peterborough  by  railway)  to  compete  in 
the  coal  trade  of  the  district  with  B.,  who  had 
the  advantage  of  having  his  coals  brought  to 
Ipswich  by  sea: — Held,  that  this  was  giving 
undue  preference  to  A.    lb, 

AdTantages  of  Proximity  to  Bailway.] — Car- 


rying coals  from  a  colliery  along  a  railway  at  a 
lower  rate  of  charges  than  coals  from  other  coal 
pits  situate  in  the  same  locality,  in  consequence 
of  a  threat  from  the  owner  of  the  colliery  to 
construct  another  railway,  by  which  the  traffic 
would  have  been  diverted  if  tlie  railway  com- 
pany had  not  consented  to  carry  at  such  lower 
rate,  is  an  undue  preference  by  the  railway 
company.  IlarrUonT.  Cockermouth  and  Work- 
ington Railway  Company,  3  C.  B.,  N.  S.  693  ;  27 
L.  J.,  C.  P.  169  ;  4  Jur.,  N.  S.  239. 

Every  one  has  a  right  to  the  natural  advan- 
tages which  have  been  acquired  by  the  proximity 
of  his  land  to  a  railway,  and  a  railway  company 
is  not  justified  in  depriving  him  of  it  by  allow- 
ing to  another  not  so.  favourably  situated  the 
'expense  which  the  latter  has  incurred  in  con- 
necting his  place  with  the  railway,  in  the  reduced 
charge  at  which  they  carry  his  goods  on  their 
railway,     lb. 

If  a  railway  company  is  in  the  habit  of  carry- 
ing coals  along  the  line,  belonging  to  various 
owners,  who  compete  to  supply  the  population 
along  the  line,  and  a  tariff  of  charges  is  pub- 
lished by  the  company,  and  approved  by  the 
Court  of  Common  Pleas,  by  which  they  fix  lower 
rates  to  be  paid  for  the  carriage  of  all  coal  con- 
signed to  places  along  the  line,  which  are  distri- 
buted into  districts,  in  quantities  of  200  tons  at 
a  time,  then  if  such  population  is  supplied  with 
inland  coal  from  P.,  and  with  sealK>me  coal 
from  I.,  which  is  situate  in  No.  8  district,  it  is  no 
undue  preference  to  the  P.  owners,  and  no  undue 
disadvantage  to  the  I.  owners,  if  the  company, 
starting  from  S.  with  coal  trains  of  200  tons 
each,  are  in  the  habit  of  breaking  off  portions  of 
those  trains  at  C,  in  their  progress  to  the  No.  8 
district,  leaving  such  portions  of  trains  at  C, 
whilst  the  residue  goes  on  to  its  original  destina- 
tion, but  the  parts  left  at  C.  being  always  sent 
on  by  detachments  of  fewer  than  200  tons  each, 
and  charging  the  lower  rates  for  such  detach- 
ments. Rantome  v.  Eastern  Counties  Railway 
Company,  8  C.  B.,  N.  S.  709  ;  29  L.  J.,  C.  P.  329 ; 
7  Jur.,  N.  8.  99  ;  2  L.  T.  376  ;  8  W.  R.  527. 

Small  and  Large  Ck>]isigiim6nt8.] — A  railway 
company  had  been  in  the  habit  of  unloading  goods 
coming  by  railway  from  the  Southampton  docks, 
consigned  to  carriers  in  London,  out  of  their 
trucks,  and  of  placing  them  (by  their  servants) 
in  or  conveniently  near  to  the  waggons  of  the 
consignees,  without  extra  charge.  This  practice 
they  discontinued,  refusing  to  allow  their  servants 
to  unload  the  trucks  without  an  extra  charge  for 
such  service,  except  in  the  case  of  Pickf  ord  &  Co., 
whose  goods  they  continued  to  unload  as  before, 
the  smallness  of  their  quantity  and  the  fact  of 
their  being  carried  intermixed  with  the  com- 
pany's own  traffic,  rendering  it  (as  the  company 
alleged)  more  convenient  to  themselves  to  do  so. 
C,  however,  another  carrier,  was  denied  the  aid 
of  the  company's  servants  in  the  unloading  of 
his  goods  of  the  same  description,  and  coming 
from  the  same  place,  the  company  alleging  that 
the  same  reason  did  not  apply  to  his  goods  as  to 
Pickf  ord  &  Co.'s,  inasmuch  as  the  former  came  in 
large  quanties  and  in  separate  trucks.  The 
court  refused  to  make  absolute  a  rule  enjoining 
the  company  to  unload  the  trucks  containing 
C.'s  goods,  and  to  deliver  such  goods  to  C,  by 
placing  the  same  in  or  adjacent  to  his  waggons, 
holding  the  demand  to  be  too  large ;  but  the 
court  intimated  that  if  C.'s  complaint  had  been 
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confined  to  the  company'^  ^ving  an  advantage 
to  Fickfotd  &  Co.  in  the  unlading  of  their 
9(X)d8,  which  they  withheld  from  him,  C.  might 
have  been  entitled  to  relief.  Cooper  v.  Smtth- 
Wt'Jtttrn  Railway  Comjmny,  4  C.  B.  738  ;  27 
L.  J.,  C.  P.  324* 

It  is  competent  to  a  railway  company  to  enter 
into  special  agreements,  whereby  advantages  may 
l)e  secured  to  iiidividaals  in  the  carriage  of  goods 
upon  the  railway  where  it  is  made  clearly  to 
appear  that  in  entering  into  such  agreements  the 
company  has  only  the  interests  of  the  proprietors 
and  the  legitimate  increase  of  the  profits  of  the 
railway  in  view,  and  the  consideration  given  to 
the  company  in  return  for  the  advantages  afforded 
by  them  is  adequate,  and  the  company  is  willing 
to  afford  the  same  facilities  to  all  others  upon  the 
same  terms.  XichoUon  v.  Great  Western  Bail- 
way  Company,  4  C.  B.,  N.  S.  366  ;  28  L.  J.,  C.  P. 
89;  4  Jur.,  N.  f?.  1187. 

The  17  &  18  Vict.  c.  31,  s.  2,  is  not  contravened 
by  a  railway  company  carrying  at  a  lower  rate, 
in  consideration  of  a  guarantee  of  large  quantities 
and  full-train  loads  at  regular  periods,  provided 
the  real  object  of  the  company  is  to  obtain 
thereby  a  greater  remunerative  profit  by  the 
diminished  cost  of  carriage,  although  the  effect 
may  be  to  exclude  from  the  lower  rate  those 
persons  who  cannot  give  such  a  guarantee.    lb. 

Consideration — Uie  of  Branok  Lines.} — A  pre- 
ference given  by  a  railway  company  to  a  customer 
who  engaged  to  employ  other  lines  of  the  com- 
pany for  traffic,  distinct  from  and  unconnected 
with  that  in  respect  of  which  such  preference 
was  given,  is  an  undue  preference.  Bajpendale  v. 
Great  Western  Railway  Company,  5  C.  B., 
N.  S.  309  ;  28  L.  J.,  G.  P.  69  ;  4  Jur.,  N.  S.  1241. 

ConTonienoe  of  Company  and  Wants  of  Keigk- 
bonrhood.] — A  railway  company  established  a 
system  of  carrying  coals  according  to  assigned 
districts,  comprising  certain  places  on  their  lines 
and  branches,  carrying  them  within  those  several 
districts  at  certain  lower  rates  for  quantities  not 
less  than  a  train  load  of  200  tons.  The  com- 
plainants, who  were  coal  dealers  at  Ipswich,  also 
carried  on  that  business  at  N.  S.,  E.  T.,  and  B., 
also  at  M.  and  D.,  which  are  on  another  branch 
line  communicating  with  that  first  mentioned, 
and  also  at  H.,  which  is  anotlier  distinct  branch. 
These  districts  were  so  adjusted  that  the  places 
where  the  complainants  dealt  were  distributed 
into  three  of  them,  so  that  in  order  to  take  ad- 
vantage of  the  reduced  rates  the  complainants 
would  have  to  send  from  Ipswich  three  full 
train  loads,  which  was  a  larger  quantity  than 
they  could  profitably  send  to  those  districts,  and 
thus  they  sustained  great  injury  ;  whereas,  the 
rival  dealers  at  Peterborough,  by  reason  of  one  of 
the  assigned  districts  embracing  seven  of  those 
places  at  which  the  complainants  dealt,  were  en- 
abled to  send  their  coals  in  such  quantities  as  to 
avail  themselves  of  the  reduction.  It  being  sworn 
on  the  part  of  the  company  that  these  districts 
were  adjusted,  not  with  a  view  to  give  an  undue 
preference  to  the  one  set  of  dealers  over  the  other, 
but  solely  with  regard  to  their  own  convenience 
and  the  wants  of  the  neighbourhood  : — Held,  that 
the  complaint  was  not  sustained.  Bansome  v. 
Easteiii  Counties  Bailway  Company,  4  C.  B.. 
N.  S.  135  ;  27  L.  J.,  C.  P.  166  ;  4  Jur.,  N.  S.  284. 

The  company  made  a  scale  of  charges  for  the 
carriage  of  coals  from  Peterborough  and  Ipswich 


respectively  to  various  placea,  the  effect  of  which 
was  to  diminish'  the  natural  advantages  which 
the  Ipswich  dealers  possessed  over  those  of 
Peterborough,  from  their  greater  proximity  to 
those  places,  by  annihilating  (in  point  of  ex- 
pense of  carriage)  in  favour  of  the  latter  a 
certain  portion  of  the  distance  between  Peter- 
borough and  those  places: — Held,  an  undue 
preference  of  the  Peterborough  dealers  over 
those  of  Ipswich.     lb. 

b.  In  Bespeot  of  Persons. 

Trespass  on  Approaches  to  Station — Remediei.] 

— Where  a  party  is  projudiced  within  the  mean- 
ing of  17  &  18  Vict.  c.  31,  8.  2,  by  a  preference 
given  to  some  other  person,  his  only  remedy  is 
by  appeal  to  the  railway  commissioners.  Ude 
V.  Digby,  27  W.  R.  884. 

If  a  railway  company  licenses  one  man  to  ply 
with  carriage  for  passengers  within  their  station- 
yard,  any  person  not  so  licensed  may  not  do  ai, 
and  if  in  attempting  to  do  so  he  cc:>mmits  a  tres- 
pass within  the  meaning  of  s.  16  of  3  &  4  Vict, 
c.  97,  the  justices  cannot  acquit  him  on  the 
ground  that  such  licence  is,  in  their  opinion,  an 
undue  preference,  and,  therefore,  contrary  to 
17  &  18  Vict.  c.  31,  s.  2.    lb. 

A  railway  company  was  possessed  of  a  tho- 
roughfare which  had  the  appearance  of  a  puUic 
street.  The  company  allowed  certain  cabs  to 
stand  in  the  thoroughfare  upon  payment  of  s 
weekly  sum  by  the  drivers.  A  person,  not  being 
one  of  the  drivers  who  paid,  stood  his  cab  in  the 
thoroughfare,  and  refused  to  leave  when  re- 
quested on  behalf  of  the  company  to  do  so:' 
Held,  that  he  was  a  wilful  trespasser  within 
3  &  4  Vict.  c.  97,  8.  16.  Fovlger  v.  SteadmdM, 
8  L.  R.,  Q.  B.  66 ;  42  L.  J.,  M.  C.  3  ;  26  L.  T.395. 

G.  kept  his  van  standing  for  twenty  minutes 
outside  a  public-house,  during  part  of  which 
time  he  was  refreshing  himself  within.  The 
ground  upon  which  the  van  stood  was  pert  of 
the  premises  of  a  railway  company,  whose  sta- 
tion was  close  by,  but  the  only  access  to  tbe 
public-house  was  across  this  ground,  and  tlie 
customers  frequently  went  there  with  vehicles. 
G.  was  charged,  under  3  &  4  Vict.  c.  97,  &  !€> 
with  wilfully  trespassing  on  railway  premises, 
but  the  justices  consideied  his  claim  of  right  to 
use  the  ground  as  a  customer  of  the  public- 
house  to  be  bon&  fide,  and  their  jurisdiction  to 
be  ousted  thereby  : — Held,  that  as  there  might 
be  a  legal  foundation  for  this  claim  of  right,  the 
justices  came  to  a  proper  conclusion.  Wilkin- 
son V.  Goji/t,  33  L.  T.  824. 

An  omnibus  proprietor  who  carries  passengers 
and  luggage,  for  hire,  to  and  from  a  railway 
station,  cannot  maintain  an  action  i^inst  the 
company  for  refusing  to  allow  him  to  drive  his 
vehicle  into  the  station-yard.  Barker  v.  Midland 
BailwavComjMny,  18  C.  B.  46  ;  25  L.  J.,  C.  P.  184. 

A  railway  company  made  arrangements,  at 
one  of  their  stations,  with  A.,  the  proprietor  of 
an  omnibus  running  between  the  station  and  K., 
to  provide  omnibus  accommodation  for  all  pas- 
sengers by  any  of  their  trains  to  and  from  K., 
and  allowed  A.  the  exclusive  privilege  of  driring 
his  vehicle  into  the  station-vurd  for  the  purpose 
of  taking  up  and  setting  down  passengers  at  the 
door  of  the  booking-office: — Held,  tbat  in  the 
absence  of  special  circumstances  shewing  it  io 
be  reasonable,  the  granting  of  such  exdusTe 
privilege  to  one  proprietor,  and  refusiiig  to  grant 
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the  like  focilities  to  another,  who  also  brought 
passengers  from  K.  as  well  as  from  other  places 
beyond,  was  a  breach  of  the  prohibition  against 
the  granting  of  undue  and  unreasonable  prefer- 
ences. Marriott,  In  re,  1  C.  B.,  N.  S.  499 ;  26 
L.  J.,  C.  P.  164  ;  3  Jur.,  N.  S,  493. 

A  railway  company  made  arrangements  with 
a  cab  proprietor,  whereby  the  company  gave  him 
the  exclusive  right  to  have  his  cabs  standing  at 
their  station,  and  plying  there.  Another  cab 
proprietor,  who  had  been  refused  leave  for  his 
cabs  to  stand  and  ply  at  the  station,  applied  for 
an  injunction,  but  the  injunction  was  refused, 
on  the  ground  that  no  inconvenience  to  the 
public  was  made  out.  Beadell  v.  Eastern 
Counties  Railway  Cmnpanyy  2  C.  B.,  N.  8.  609 ; 
26  L.  J.,  C.  P.  260. 

A  railway  company  granted  exclusive  right  to 
a  limited  number  of  fly-proprietors  to  ply  for 
hire  within  their  station.  The  court  refused  to 
grant  a  writ  of  injunction  against  the  company 
at  the  instance  of  a  fly-proprietor  who  was  ex- 
cluded from  participation  in  this  advantage, 
although  it  was  sworn  by  the  complainant,  and 
by  several  other  fly-proprietors  who  were  like- 
wise excluded,  that  occasional  delay  and  incon- 
venience resulted  to  the  public  from  the  course 
pursued.     Painter,  Ex  j[?arte,  2  C.  B.,  N.  S.  702. 

Beasonableness  of  Faros.] — ^The  court  refused 
to  grant  an  injunction  on  the  complaint  of  a 
company  having  a  branch  on  a  trunk  line,  to 
restrain  the  parent  company  from  charging 
higher  rates  for  the  conveyance  of  passengers  to 
the  complainants'  terminus  than  they  charged 
for  the  conveyance  of  passengers  to  the  terminus 
of  another  branch  line  (in  which  they  themselves 
were  interested)  extending  over  the  same  number 
of  miles.  Caterliavi  Railway  Company,  In  re, 
1  C.  B.,  N.  S.  410 ;  26  L.  J.,  C.  P.  161. 

To  constitute  an  undue  or  unreasonable  pre- 
ference, by  reason  of  an  inequality  of  charge,  it 
must  be  an  inequality  in  the  charge  for  travel- 
ling over  the  same  line,  or  the  same  portion  of 
the  line.     Ih, 

To  induce  the  court  to  interfere  on  a  com- 
plaint by  the  proprietors  of  a  branch  line,  that 
a  sufficient  number  of  trains  of  the  main  line 
does  not  stop  at  the  junction,  or  stop  at  con- 
venient times,  it  must  be  distinctly  shewn  that 
sufficient  accommodation  is  not  afforded  to  meet 
the  fair  requirements  of  the  public.     Ih. 

It  is  no  ground  of  complaint  that  the  company 
working  the  main  line  refuses  to  grant  third- 
class  return  tickets  to  the  branch  line,  if  it 
appears  that  no  such  tickets  are  issued  to  other 
branches  similarly  situated     lb. 

But,  semble,  it  is  a  good  ground  of  complaint 
that  there  is  no  place  of  shelter  provided  at  the 
junction,  for  passengers  on  the  branch  line  wait- 
ing the  arrival  of  trains ;  the  public  being  en- 
titled in  this  respect  to  reasonable  accommoda- 
tion,   lb. 

To  justify  the  interference  of  the  court  to 
enforce  the  running  of  through  trains  on  a 
continuous  line  of  railways,  it  must  be  shewn 
that  public  convenience  requires  it,  and  that  it 
can  reasonably  be  done.  Barret,  In  re,  1  C.  B., 
N.  S.  423  ;  26  L.  J.,  C.  P.  83. 

The  court  will  not  interfere,  at  the  instance 
of  an  individual,  where  there  is  a  continuous 
line  by  which  through  tickets  may  be  obtained, 
though  by  a  somewhat  longer  route,  no  addi- 
tional cost,  or  serious  loss  of  time,  being  thereby 


incurred,  and  no  substantial  inconvenience  being 
thereby  occasioned  to  the  public,  and  it  appear- 
ing that  no  complaints  had  been  made  of  the 
inadequacy  of  the  existing  accommodation.  Ih, 
The  court  refused  to  grant  a  rule  for  an  in- 
junction against  the  Eastern  Counties  Railway 
Company  to  compel  them  to  issue  season  tickets 
between  Colchester  and  London,  on  the  same 
terms  as  they  issued  them  between  Harwich  and 
London,  upon  a  mere  suggestion  that  the  grant- 
ing the  latter  (the  distance  being  considerably 
greater)  at  a  much  lower  rate  than  the  former 
was  an  undue  and  unreasonable  preference  of 
the  inhabitants  of  Harwich  over  those  of  Col- 
chester. Jon^s  V.  Eastern  Counties  Railway 
Company,  3  C.  B.,  N.  S.  718. 


VL  DELIVERY  OF  GOODS  BY  CARRIER. 
1.  Liability  foe  Safe  Deliveby. 

Duty  Oonorally.] — A  carrier  is  bound  to  deliver 
the  goods,  if  it  is  the  general  course  of  his  trade 
so  to  do.  Golden  v.  Mannifig,  2  W.  Bl.  916  ;  3 
Wils.  429. 

So,  he  is  bound  to  deliver  a  parcel  at  the  place 
to  which  it  is  directed.  Dvff  v.  Rudd,  6  Moore, 
469  ;  3  B.  &  B.  177. 

A  carrier  is  bound  to  deliver  goods  intrusted 
to  him,  at  the  place  to  which  they  are  addressed ; 
and  if  he  delivers  them  elsewhere,  trover  lies 
against  him.  Stephenson  v.  Hart,  1  M.  &  P.  367 ; 
4  Bing.  476. 

On  Aocoptanoo.] — If  a  parcel  is  given. to  a 
waggoner  for  hire  to  "carry  for  his  own  gain,  and 
not  for  the  profit  of  his  master,  the  master  is  not 
liable  in  case  the  parcel  is  lost.  Butler  v.  Basi?iy, 
2  C.  &  P.  613. 

In  proving  a  delivery  of  goods  by  a  carrier, 
though  it  is  not  necessary  to  give  evidence  of  a 
delivery  into  the  hands  of  the  consignee  or  his 
servants,  it  is  necessary  to  shew  an  actual  delivery 
of  the  goods  into  their  possession.  Evans  v.  Bristol 
and  Exeter  Railway  Company,  10  W.  R.  669. 

Where,  in  an  action  for  the  loss  of  a  parcel,  the 
shopman  of  the  consignee  proved  that  he  did  not 
know  of  the  delivery  of  the  parcel,  and  believed 
that  it  could  not  Iwive  been  delivered  without 
his  knowledge  : — Held,  to  be  primft  facie  evidence 
of  non-delivery,  or  it  is,  at  all  events,  suffi- 
cient to  call  on  the  plaintiff  to  prove  a  delivery 
to  the  carrier.     Griffiths  v,  Lee,  1  C.  &  P.  110. 

Aight  to  know  Contonts.] — A  party  receiving 
a  parcel  to  be  carried  ought  to  inquire  as  to  its 
contents,  and  if  nothing  is  done  by  the  party 
delivering  it  to  deceive  him,  or  to  give  the  trans- 
action a  false  complexion,  he  is  answerable  for 
the  parcel.  Walker  v.  Jackson,  10  M.  &  W.  16  ; 
12  L.  J.,  Ex.  166. 

A  carrier  has  no  general  right  in  all  cases  to 
inquire  and  be  informed  of  the  contents  of  a 
parcel  tendered  to  him  to  be  carried.  Crouch  v. 
Ltmdon  and  North-  Western  Radlway  Company, 
14  C.  B.  266  ;  RaUw.  Cas.  717  ;  2  C.  L.  R.  188 ; 
23  L.  J.,  C.  P.  73  ;  18  Jur.  148. 

WhoTo  Oooda  Dostroyod  by  Firo — Canior 
ooaaJng  to  bo  Liablo  aa  sneh  and  boooming  Ware- 
honsoman.] — A  package  of  goods  was  delivered 
to  the  Great  Western  Railway  Company,  and 
another  to  the  London  and  North-Westem  Rail- 
way Company  for  carriage  to  the  station  of  the 
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former  company  at  W.^  both  packages  being 
addressed  to  the  plaintiff,  "  to  be  left  till  called 
for."  One  of  the  packages  arrived  at  W.  on  the 
24th  of  March,  the  other  on  the  25th.  On  their 
arrival  they  were  placed  in  the  station  warehouse 
to  await  their  being  called  for.  The  defendants 
did  not  know  the  address  of  the  plaintiff,  who 
travelled  about  the  country  with  drapery  goods. 
The  goods  had  not  been  called  for  when,  on  the 
morning  of  the  27th  of  March,  a  fire  having 
accidentally  broken  out,  the  warehouse  was 
burned  down  and  the  goods  were  consumed  by 
fire.  The  plaintiff  on  the  same  day  after  the  fire 
called  for  the  goods,  and,  not  receiving  them, 
brought  actions  against  the  defendant  companies 
as  common  carriers  to  recover  their  value : — 
Held,  that  after  the  interval  of  time  which  the 
plaintiff  had  suffered  to  elapse  since  the  arrival 
of  the  goods,  the  liability  of  the  defendants  as 
common  carriers  in  respect  of  the  goods  had 
ceased,  and  they  had  become  mere  warehousemen 
of  them,  and  consequently  that  the  actions  were 
not  maintainable  in  the  absence  of  any  evidence 
of  negligence  on  the  part  of  the  defendants. 
Chapman  v.  Great  Western  llailway  Cinnpany, 
5  Q.  B.  D.  278  ;  49  L.  J.,  Q.  B.  420  ;  42  L.  T.  252  ; 
28  W.  R.  566  ;  44  J.  P.  363. 

A.,  B.,  C.  and  D.,  being  in  partnership  as  car- 
riers, entered  into  an  agreement  with  S.  &  Co.  to 
carry  goods  for  them  from  London  to  Frome, 
where  they  should  be  deposited  in  the  warehouse 
of  A.,  the  resident  partner,  till  S.  &l  Co.  should 
be  ready  to  receive  them  into  their  own.  The 
goods,  having  been  forwarded,  were,  after  they 
had  been  deposited  in  A.'s  warehouse,  destroyed 
there  by  fire  : — Held,  that  the  liability  of  A.,  B., 

C.  and  D.,  as  carriers,  ceased  on  the  arrival  of 
the  goods  at  Frome,  and  that  when  they  were 
deposited  in  A.*s  warehouse,  they  could  only  be 
considered  as  warehousemen.  Webbj  In  re,  2 
Moore,  500  ;  8  Taunt.  443. 

A  common  carrier  between  A.  and  B.  (employed 
to  carry  goods  from  A.  to  B.  to  be  forwarded  to 
C.)  carri^  them  to  B.,  and  there  put  them  in  his 
warehouse,  in  which  they  were  destroyed  by  an 
accidental  fire,  before  he  had  an  opportunity 
of  forwarding  them : — Held,  that  he  was  not 
answerable  for  the  loss.  Oarside  v.  Tr€7it  Navi- 
gatim,  4  T.  R.  681. 

If  common  carriers  from  A.  to  B.  charge  and 
receive  for  cartage  of  goods  to  the  consignor's 
house  at  B.  from  a  warehouse  there,  where  they 
usually  unload,  but  which  does  not  belong  to 
them,  they  must  ans\v'er  for  the  goods  if  destroyed 
in  the  warehouse  by  an  accidental  fire,  though 
they  allow  all  the  profits  of  the  carriage  to 
another  person,  and  that  circumstance  was 
known  to  the  consignee.  Hyde  v.  Trent  and 
Mersey  Navigation^  5  T.  R.  389  ;  1  Esp.  86. 

In  a  declaration  against  a  carrier,  a  count 
averred  the  contract  lo  be  to  carry  goods  from 

D.  to  L.,  and  to  take  care  of  them  on  landing 
them  at  a  wharf  there,  and  to  deliver  them  to  the 
plaintiff.  A  plea  that  he  did  take  care  of  the 
goods  at  the  wharf  till  they  were  destroyed  by 
fire,  without  his  fault,  is  a  good  plea  to  the  count. 
Bfmme  v. Gatliff,  II  C. & F. 46 ;  8  Scott, N.  R. 604. 

Right  to  Ininraiioo  Moneys.]— Where  a  railway 
company  effected  an  insurance  against  fire  on 
goods  "  their  own,  and  in  trust  as  carriers,*'  in  a 
certain  warehouse,  and  the  goods  were  burnt : — 
Held,  in  an  action  on  the  policy,  that,  to  the 
amount  named  in  the  policy,  the  whole  value  of 


the  goods  in  the  warehouse  in  their  poascssion  as 
carriers  was  insured  by  it,  and  not  merely  their 
interest  as  carriers ;  that  they  were  entitled  to 
recover  the  whole  value  of  such  goods  destroyed 
by  fire  in  the  warehouse ;  although,  as  the  value 
of  such  goods  exceeded  lOZ.,  and  the  owners  had 
not  declared  their  value,  the  Carriers  Act  pro- 
tected the  company.  Lmdim  and  North-  Western 
liailtoay  Comjfany  v.  Olyn,  I  El.  &  El.  652. 

Held,  further,  that  the  company  would  be 
trustees  for  the  owners  of  the  goods  of  the 
amount  thus  recovered.    lb. 


Goods  Loft — BaileoB  for  Howard.] — Goods 


were  forwarded  by  a  carrier's  waggon  to  A.,  in 
London,  and  delivered  by  the  carrier  to  him.  A. 
sent  them  back  to  the  carrier's  warehouse,  with 
directions  that  they  should  remain  there  to  await 
his  orders.  They  remained  there  accordingly  for 
upwards  of  a  year,  when  they  were  lost  out  of 
the  warehouse.  A  printed  bill  issued  by  the 
carrier,  and  sent  to  A.  with  the  goods,  stated  that 
any  goods  that  should  remain  three  months  in 
the  iwarehouBe  without  being  claimed,  or  on 
account  of  the  non-pajment  of  the  charges 
thereon,  would  be  sold  to  defray  the'  carriage  or 
other  charges  thereon,  or  the  general  lien,  as  the 
case  might  be,  together  with  warehouse  rent  and 
expenses.  The  carrier  had  often  before  carried 
goods  to  A.,  but  no  goods  of  his  had  before  lain 
in  the  carrier's  warehouse  : — Held,  that  the  carrier 
was  not  a  mere  gratuitous  bailee  of  the  goods  at 
the  time  of  their  loss ;  and  therefore,  that  A. 
might  recover  against  him  the  value  of  the  goods, 
on  a  declaration,  alleging  that  they  were  delivered 
to  the  defendant  to  be  safely  kept  for  the  plain- 
tiff, for  reasonable  compensation  and  reward  to 
be  therefore  paid  by  him.  Cairns  v.  Robins,  8 
M.  &  W.  258. 

A  carrier  received  hops  for  the  purpose  of 
being  carried  for  hire,  and  kept  them  in  a  ware* 
house  for  thirteen  months ;  for  that  time  he 
had  warehouses  which  before  had  belonged  to 
another,  but  had  not  made  any  charge  for 
warehousing: — Held,  that  he  was  not  a  gratuitous 
bailee.  White  v.  Humphrey,  11  Q.  B.  43  ;  12 
Jur.  417. 


When  Carriage  at  End.]— Cattle  delivered 


to  a  railway  company  arrived  m  London  at  noon 
on  Sunday.  If  the  train  had  kept  its  time  it  would 
have  arrived  at  seven  in  the  morning.  As  the 
police  regulations  prevented  the  cattle  being 
driven  through  the  streets  till  midnight,  they 
were  placed  in  pens  at  the  station  by  the 
servants  of  the  company,  assisted  by  a  man  who 
was  employed  by  the  owner.  After  midnight, 
when  his  drover  went  to  fetch  them  away,  he 
found  that  two  were  dead ;  and  the  servants  of 
the  company  would  not  let  him  take  the  rest 
away  unlcs?  he  signed  a  receipt  for  the  whole 
number.  Afterwards  the  owner  came  himself 
and  too^f:  them  away  ;  but,  in  the  meantime,  the 
Monday's  market  was  lost : — Held,  by  Bramwell, 
B.,  and  Channell,  B.,  that  the  liability  of  the  com- 
pany as  carriers  was  over  before  the  damage  oc- 
curred. Contra  by  Martin,  B.,  that,  at  the  time 
of  the  damage,  there  had  been  no  delivery  of  the 
cattle  to  the  owner,  and  that  the  company  was 
responsible  for  the  consequences  of  their  ser- 
vant's refusal  to  deliver.  Sheph^d  v.  Bristol  and 
Exeter  Railway  Company,  3  L.  R.,  Ex.  189  ;  37 
L.  J.,  Ex.  113  ;  18  L.  T.  528  ;  16  W.  R.  982. 

And  see  Cabbiaoe  OF  Animals,  uhi  tup. 
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Ooods  improperly  Packed.] — B.,  intendiDg  to 
send  furniture  by  railway,  wrote  for  rates,  and 
subsequently  whether  the  rates  included  packing 
and  unpacking ;  the  rates  were  forwarded  with 
an  extract  of  the  notices  and  conditions  relating 
to  the  terms  on  which  goods  could  be  forwarded, 
one  of  which  was  that  the  railway  company 
would  not  be  responsible  for  improper  packing. 
There  was  also  a  notice  that  no  officer  of  the 
company  had  power  to  dispense  with  the  condi- 
tions. The  company  dechned  the  packing  and 
unpacking.  When  their  carman,  in  pursuance  of 
instructions  from  B.,  arrived  to  fetch  away  the 
furniture  it  was  found  not  to  be  packed  (although 
there  were  materials  at  hand  for  the  purpose)  ; 
and,  as  the  carman  declined  to  undertake  the 
packing  himself,  it  was  conveyed  away  unpro- 
tected, and  suffered  damage  during  transit.  It 
was  found  as  a  fact  that  the  damage  was  occa- 
sioned by  improper  packing : — Held,  that  it  was 
B.'s  duty  to  pack  the  furniture,  and  that,  as  the 
damage  was  occasioned  by  his  neglect  to  do  so, 
he  was  not  entitled  to  recover  compensation  from 
the  railway  com  pan/.  Barbour  v.  South'EaMtcrn 
Railway,  34  L.  T.  67. 

If  a  cargo  weighing  a  certain  weight  is  (Ic- 
livered  to  a  carrier  to  be  carried,  and  when  the 
cargo  arrives  at  its  destination  the  weight  is  de- 
ficient, this  is  evidence  from  which  a  jury  may 
infer  negligence  in  the  carrier ;  and  if  the  defi- 
ciency £d  not  arise  from  the  negligence  of  the 
carrier,  it  is  inCumbent  on  him  to  shew  that. 
Hawkes  v.  Smith,  Car.  &  M.  72. 

A  carrier  is  not  responsible  for  leakage  arising 
from  an  imperfection  in  the  bung  of  a  cask  in- 
trusted to  him  to  be  carried,  without  any  negli- 
gence or  omission  on  his  part.  Hudson  v. 
Baxendale,  2  H.  &  N.  575  ;  27  L.  J.,  Ex.  93. 

In  an  action  against  a  carrier  for  damage  to 
goods,  it  is  enough  to  prove  the  condition  and 
value  of  the  goods  when  delivered  to  him  and 
when  received  by  the  consignee,  and  if  damaged 
in  the  hands  of  the  carrier  he  is  entitled  to  re- 
cover ;  and  the  fact  that  the  damage  was  partly 
caused  by  bad  packing  goes  only  to  the  amount 
of  damage.  Higginbotham  v.  Great  Northern 
Railway  Company,  2  F.  &  F.  796 ;  10  W.  R. 
358. 

In  an  action  against  carriers  for  injury  to 
casks  of  oil,  alleged  by  them  to  have  arisen  from 
defects  in  the  casks,  it  was  left  to  the  jury  to  say 
whether  it  arose  from  such  defects,  and  whether, 
even  if  it  did,  the  carriers  knew  or  ought  to  have 
known  thereof,  and  had  acted  negligently  in 
sending  them  on  in  that  state.  Cox  v.  London 
and  North-Western  Railway  Company,  3  F.  & 
F.  77. 

Necessary  Delay.] — In  the  absence  of  a  con- 
tract to  deliver  at  a  particular  time,  the  duty  of 
a  carrier  is  to  deliver  goods  intrusted  to  him  at  a 
reasonable  time,  looking  at  all  the  circumstances 
of  the  case ;  and  since  his  first  duty  is  to  carry 
safely,  he  is  justified  in  incurring  delay  and 
delivering  after  the  usual  time  when  delay  is 
necessary  to  secure  the  safe  carriage.  Great 
Northern  Railway  Company  v.  Taylor,  1  L.  R., 
C.  P.  385  ;  36  L.  J.,  C.  P.  210  ;  12  Jur.,  N.  S. 
372  ;  14  L.  T.  363 ;  14  W.  R.  639  ;  1  H.  &  R.  471. 

Where  a  railway  company,  in  exercise  of  a 
statutory  right,  runs  its  trains  over  the  line  of 
another  railway  company,  and  causes  an  obstruc- 
tion, and  thereby  the  latter  company  is  prevented 
from  delivering  goods  within  the  ordinary  time, 
VOL.  I. 


such  company  will,  nevertheless,  have  fulfilled  a 
contract  to  deliver  those  goods  within  a  reason- 
able time  if  it  is  proved  that  the  company  has 
used  every  exertion  to  clear  the  line,  and  has 
delivered  as  soon  as  was  possible  under  the  cir- 
cumstances,   lb. 

By  the  common  law  carriers  are  bound  to  de- 
liver and  are  responsible  for  the  loss  of  goods, 
unless  they  are  prevented  from  delivering  them 
by  the  act  of  God  or  the  Queen's  enemies,  or  by 
some  act  contributing  to  the  loss  on  the  part  of 
the  consignors.  licKean  v.  Molver,  18  L.  T. 
410. 

Damages  resulting  from  Mifldelivery.] — A 
statement  of  claim  alleged  that  the  defendants 
were  common  carriers ;  that  C.  and  B.  were  in 
the  habit  of  sending  empty  casks  by  defendants' 
railway  to  plaintiff,  which  plaintiff  filled  with 
ketchup  and  returned ;  that  defendants,  by  their 
agents  and  servants,  knew  the  purpose  for  which 
the  casks  were  delivered  to  <plaintiff ;  that  de- 
fendants negligently  and  improperly  delivered 
to  plaintiff,  as  C.  and  B.'s  casks,  certain  other 
casks  not  belonging  to  C.  and  B.,  and  which  had 
contained  turpentine ;  that  plaintiff,  not  know- 
ing, or  having  reasonable  means  of  knowing, 
that  the  empty  casks  delivered  were  not  C.  and 
B.'s,  filled  them  with  ketchup,  which  was  spoiled  : 
— Held,  on  demurrer,  that  the  statement  of  claim 
shewed  no  duty  on  the  part  of  the  defendants 
which  could  give  rise  to  a  cause  of  action,  and 
therefore  they  were  not  liable.  Cunnington  v. 
Great  Northern  Railway  Company,  49  L.  T. 
392— C.  A. 

Addresses.] — H.,  agent  for  obtaining  orders  for 
the  plaintiffs  goods  in  Glasgow,  directed  them  to 
send  parcels  of  goods  to  C.  &  Co.  and  T.  &  Co. 
respectively,  giving  the  addresses  of  those  firms 
in  Glasgow.  The  defendants,  in  accordance  with 
the  plaintiffs'  instructions,  carried  the  goods  to 
Glasgow,  and  there  delivered  them  (having  ob- 
serve all  the  rules  of  their  ordinary  course  of 
business)  at  the  addresses  written  on  the  parcels. 
H.,  who  had  indorsed  delivery  orders  in  the 
names  of  the  firms,  received  the  parcels  at  both 
addresses  and  made  away  with  them.  The  name 
of  C.  &  Co.  was  found  put  up  at  the  one  address, 
but  there  was  no  such  name  or  firm  as  T.  &  Co. 
at  the  other : — Held,  that  the  defendants  having, 
in  following  the  plaintiffs'  directions,  pursued 
bon&  fide  their  usual  course  of  business,  were  not 
liable  for  misdelivery  in  the  case  of  either  parcel. 
M'Kean  v.  M'lver,  6  L.  R.,  Ex.  36  ;  40  L.  J.,  Ex. 
30 ;  24  L.  T.  659. 

Liability  for  Loss  or  Detention  excluded, 
except  for  Wilful  Misconduct — Detention  after 
Transit  completed.] — ^The  defendants  contracted 
to  convey  certain  cattle  belonging  to  the  plaintiff 
from  W.  to  G.  at  the  "owner's  risk  rate,"  by 
which,  in  consideration  of  a  reduced  rate,  they 
were  to  be  relieved  of  all  liability  in  respect  of 
any  loss,  detention  or  injury  to  the  cattle  in  the 
receiving  or  forwarding,  except  that  arising  from 
the  wil£il  misconduct  of  their  servants.  The 
carriage  was  prepaid,  but  through  the  careless- 
ness of  the  d^endants'  servants  at  W.  that  fact 
was  not  communicated  to  the  servants  at  G.,  who 
in  consequence  refused  to  deliver  the  cattle  to 
the  consignee.  The  cattle  were  detained  for  two 
days  before  the  mistake  was  discovered,  whereby 
damage  by  exposure  was  occasioned.     In  an 
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action  for  such  detention : — Held,  that  the  pro- 
tection afforded  by  the  contract  was  confined  to 
the  caae  of  loss,  injury  or  detention  during  the 
course  of  receiving,  forwarding  or  delivery  of  the 
cattle,  and  that  the  refusal  to  deliver  did  not 
come  within  the  meaning  of  detention  so  used, 
and  that  consequently  the  defendants  were  liable 
apart  from  the  question  of  wilful  misconduct. 
Gordon  v.  Great  fFestern  Bailtoay  Company ^  8 
Q.  B.  D.  44  ;  51  L.  J.,  Q.  B.  58  ;  45  L.  T.  509. 


BaMoaable  Care.] — A  railway  company, 


as  carriers,  brought  some  goods  by  their  railway 
to  one  of  their  stations,  and  immediately  gave 
the  consignee  notice  of  the  arrival,  and  that  they 
held  the  goods  "not  as  common  carriers,  but 
as  warehousemen,  at  owners'  sole  risk,  and  sub- 
ject to  the  usual  warehouse  charges."  The  con- 
signee acquiesced  in  this,  and  the  grxxls  remained 
in  the  charge  of  the  company,  and,  by  their  neg- 
ligence, were  damaged.  In  an  action  by  the 
consignee  against  the  company  : — Held,  that  on 
the  true  construction  of  the  notipe,  the  company 
were  not  exempted  from  all  liability,  but  were 
bound  as  bailees  to  take  reasonable  care  of  the 
goods.  Mitchell  v.  Lancashire  and  Yorh-Jthire 
Railway  Qmpany,  10  L.  R.,  Q.  B.  256 ;  44  L.  J., 
Q.  B.  107  ;  33  L.  T.  161  ;  23  W.  R.  853. 

2.  OSDEBS  AS  TO. 

Conntemaadtd  by  CoBflgnor.]  —  A  party 
who  delivers  goods  to  a  railway  company  to 
carry,  directed  to  a  particular  place,  may  coun- 
termand the  direction  at  any  moment  of  the 
transit,  and  demand  back  his  goods,  at  least  on 
payment  of  the  carriage :  unless  perhaps  when 
the  unpacking  and  redelivering  them  would  be 
productive  of  much  inconvenience.  Scotthom  v. 
South  Staffordshire  Railway  Company,  8  Ex. 
841  ;  22  L.  J.,  Ex.  121  ;  7  Ra&w.  Cas.  870. 

A.  delivered  at  a  station  of  a  railway  company 
a  package  addressed  "  S.  &  Co.,  East  India  Docks, 
passenger-ship  Melbourne,  Australia,"  and  paid 
one  sum  for  the  carriage  to  London.  By  the 
practice  of  the  company,  goods  delivered  at  that 
station  for  London  are  carried  by  their  own  line 
to  Birmingham,  and  thence  by  the  London  and 
North- Western  Railway  to  London.  Before  the 
package  reaching  London,  A.  gave  the  clerk  at 
the  London  station  of  the  London  and  North- 
western Railway  Company  an  order  (written 
across  the  receipt  which  had  been  given  for  the 
package)  to  send  it  to  "  S.  &  Co.,  Bell  Wharf, 
KatclLSe,  London,"  which  order  the  clerk  pro- 
mised to  obey,  saying  there  was  no  extra  charge. 
The  package  was,  however,  delivered  according 
to  the  first  address,  and  consequently  lost: — 
Held,  that  the  company*s  contract  was  to  deliver 
accoiding  to  A.'s  directions  ;  that  he  had  a  right 
to  countermand  his  original  direction  ;  that  the 
clerk  was  the  agent  of  the  company  to  carry  out 
their  contract,  and  therefore  to  receive  the  coun- 
termand ;  and  that  the  company  was  liable  for 
the  loss  consequent  on  the  countermand  having 
been  disobeyed.    Ih, 

By  Ck>n8ignM.'] — Although  a  carrier  has  con- 
tracted with  the  consignor  of  goods  to  deliver 
them  at  a  particular  place,  he  may  deliver  them 
at  any  place  at  which  the  consignee  has  ordered 
their  delivery.  London  and  NivHh'  Western  RaU- 
way  Company  v.  Bartlett,  7  H.  &  N.  400 ;  31 L.  J., 
Ex.92;8Jur.,  N.S.o8j5L.T.399jl0W.R109. 


B.  having  sold  wheat  by  sample,  to  be  delivered 
to  the  purchaser  at  his  mill,  sent  it  by  a  railway 
company.  On  the  arrival  of  the  wheat  at  a 
station,  two  miles  from  the  mill,  the  company 
kept  it  there  in  consequence  of  instructions  given 
to  them  by  the  consignee  that  wheat  arriving  for 
him  at  the  station  should  not  be  forwarded  to  tlie 
mill  without  his  written  order.  B.  had  no  know- 
ledge of  these  instructions.  The  consignee  ex- 
amined the  wheat  at  the  station,  but  refused  to 
accept,  and  whilst  it  remained  there  it  became 
deteriorated  in  quality  and  value : — Held,  that 
the  conmgnor  had  no  right  of  action  against  the 
company  for  not  delivering  the  wheat  at  the 
mill,  as  the  non-delivery  was  by  order  of  the 
consignee.    lb. 

A.,  -a  carrier  between  Hnll  and  the  continent, 
employed  B.  as  his  agent  to  carry  goods  betwesi 
Hull  and  Manchester,  the  course  of  business 
being  to  deliver  the  goods  to  the  consignee  im- 
mediately on  their  arrival.  C,  a  customer,  re- 
quested B.  not  to  deliver  goods  consigned  to  him, 
but  to  send  him  notice  of  their  arrival,  and  await 
his  orders.  To  this  B.  assented,  A.  being  ignorant 
of  the  arrangement.  A  quantity  of  cotton- waste, 
consigned  to  C.  from  Lisle,  arrived  at  Hull,  and 
was  forwarded  thence  to  Manchester  by  B. ;  bnt 
B.  omitted  to  give  C  notice  of  its  arrival,  and  C. 
in  consequence  sustained  loss : — Held,  that  A. 
was  not  responsible.  Buttervyorth  v.  Brtncnhnc, 
19  C.  B.,  N.  8.  409  ;  34  L.  J.,  C.  P.  266. 

What  ii  EiEMt  of  Adiioe  Kote.]— An  advice 
note  sent  by  a  railway  company  to  a  consignee 
of  goods  is  not  such  a  representation  of  the  pos- 
session by  them  of  the  goods  as  will,  without 
evidence  of  a  custom  to  do  so,  entitle  the  con- 
signee to  act  upon  it  in  the  way  of  reselling  the 
goods  ;  nor  will  it,  in  the  absence  of  wilfol  mia- 
statement  or  culpable  negligence  leading  proxi- 
mately to  the  consignee's  suffering  loss,  estop 
the  company  in  an  action  of  trover  from  deny- 
ing that  they  in  fact  ever  had  the  goods,  although 
the  consignee  had  paid  the  carriers'  charges  in 
respect  of  them.  Carr  v.  London  and  Xorth- 
Western  Raihoay  Company ^  10  L.  R.,  C.  P.  307 ; 
44  L.  J.,  C.  P.  109  ;  31  L.  T.  785 ;  23  W.  R.  747. 

A  contract  cannot  be  implied  from  the  sending 
of  such  an  advice  note  to  deliver  to  the  con- 
signee's order,  so  as  to  make  the  company  liable 
for  a  breach  in  not  delivering.    Ih, 

C.  entered  into  a  contract  with  A.  &  Co.  to 
purchase  goods  which  were  consigned  to  him  by 
railway.  The  railway  company  by  a  mistake, 
without  culpable  n^ligence,  advised  C.  erf  three 
parcels,  whereas  two  only  had  been  delivered  to 
them  for  carriage.  C.  contracted  to  sell  three 
parcels,  and  had  to  pay  damages  to  his  vendees 
in  consequence  of  bemg  able  only  to  deliver  twa 
The  company  did  not  notify  the  mistake  to  C. 
until  he  had  resold: — Held,  that  the  company 
was  not  estopped  from  shewing  that  they  never 
received  the  third  parcel.    Ih. 

Kegligenoe  in  istniiig  two  VotM  reftniag  to 
one  Oonaigiunent — ^Estoppel.] — The  defenduits, 
having  received  a  consignment  of  wheat,  sent  to 
the  consignees  an  advice  note,  which  described 
the  consignment  as  '*  Sacks  wheat,  four  trucks,'^ 
and  did  not  contain  any  details  as  to  weight, 
rates  or  chai^ges,  but  across  the  printed  fonn  was 
written,  "Account  to  follow."  The  oons^ocs 
gave  B.  a  delivery  order  in  respect  of  this  wbeait, 
and  he  obtained  an  advance  irom  the  plaintifii 
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upon  it ;  tho  plaintiffs  sent  this  deli  very  order  to 
the  defendants,  and  they  accepted  it.  On  the 
following  day  the  defendants  sent  to  B.  another 
advice  note  on  a  printed  form  similar  to  the  one 
already  sent,  but  across  the  npper  part  was 
written  the  words,  "  Charges  only  " ;  the  invoice 
number  was  different ;  the  consignment  was  de- 
scribed as  151  sacks  of  wheat ;  the  weight,  the 
rate,  and  the  amount  of  charges  were  filled  in. 
B.  filled  up  the  delivery  order  at  the  bottom  in 
favour  of  the  plaintiffs,  produced  it  to  them,  and 
obtained  a  second  advance  from  them,  as  they 
believed  it  to  relate  to  a  second  parcel  of  wheat. 
The  plaintiffs  delivered  this  order  to  the  defen- 
dants, who  accepted  it,  and  who  allowed  the 
plaintiffs  on  both  occasions  to  take  samples  of  the 
wheat.  There  was,  in  fact,  only  one  parcel  of 
wheat,  and  the  two  advice  notes  related  to  the 
same  parceL  B.  went  into  liquidation,  and  the 
plaintiffs,  having  lost  the  amount  of  one  of  the 
advances  so  made  by  them,  sued  the  defendants 
for  the  amount : — Held,  that  the  plaintiffs  were 
entitled  to  recover  the  amount  claimed,  for  that 
the  defendants  had  so  dealt  with  the  wheat  and 
advice  notes  as  to  lead  the  plaintiffs  to  believe 
that  there  were  in  feet  two  consignments  of 
wheat,  and  that  they  were  in  consequence 
.  estoppied  from  afterwards  alleging  that  there  was 
in  feet  but  one  consignment  of  wheat.  Coventry 
V.  Cheat  Eastern  Railway  Ckimpany,  11  Q,  B. 
D.  776  ;  52  L.  J.,  Q.  B.  694—0.  A, 

Consi^ee  demanding  Deliyery  before  Desti- 
nation.]— When  goods  are  delivered  by  a  vendor 
to  a  carrier  to  be  conveyed  to  a  certain  place, 
with  the  added  words, "  for  Messrs.  Stein  &  Co.," 
these  persons  thus  appearing  to  be  the  con- 
signees of  the  goods,  may  demand  them  of  the 
carrier  at  another  place ;  and  if  on  such  demand, 
and  on  receiving  payment  for  the  carriage,  the 
carrier  (who  has  not  received  from  the  vendor 
any  special  communication  on  the  subject  of  the 
place  of  delivery)  delivers  them  up  to  the  con- 
signees, he  will  not  be  responsible  to  the  vendor 
for  any  damages  which  may  arise  to  the  vendor 
from  such  delivery.  Cork  Distilleries  Company 
V.  Great  Southern  and  Western  Railway  Com- 
pany ^Ireland),  7  L.  E.,  H.  L.  269  ;  8  Ir.  R.,  C. 
L.  334. 

Distillers  in  Cork,  who  were  under  bond  to  the 
crown  to  pay  the  duties  on  all  spirits  which  they 
might  be  permitted  to  remove  from  one  bonded 
warehouse  to  another,  sold  a  quantity  of  whisky 
to  Messrs.  Stein  &  Co.,  spirit  dealers  in  Limerick. 
The  duty  on  the  whisky  had  not  been  paid.  The 
distillers  obtained  the  regular  permit  for  its  re- 
moval (the  permit  expressly  describing  the 
whisky  as  spirit  on  which  duty  had  not  been 
paid),  and  delivered  it  to  a  railway  company  to 
carry  it  to  Limerick.  The  delivery  note  described 
it  as  sent  from  Cork    to  "  Custom  Warehouse, 

Limerick, For  Messrs.  J.  Stein  & 

Co.,  Limerick  Station,  Limerick."  The  railway 
company  gave  a  receipt  note  in  these  terms, 
"  From  Hewitt  &  Co.  ...  .  One  puncheon 
of  whisky  addressed  to  *  Seymour's  Customs 
Warehouse  at  Limerick.  For  Stein  &  Co.*  "  If 
it  had  been  taken  to  the  customs  warehouse  the 
consignees  could  not  have  obtained  possession  of 
it  without  having  first  paid  the  duty  on  it,  but  no 
special  communication  was  made  by  the  vendor 
to  the  railway  company  on  this  subject.  Before 
arriving  there  the  consignees,  Messiis.  Stein  & 
Co.,  demanded  it  at  the  railway  station,  and  on 


paying  the  carriage  obtained  possession  of  it,  and 
thus  escaped  paying  the  duty.  The  vendors  were 
compelled,  under  their  excise  bond,  to  pay  the 
duty,  and  brought  an  action  against  the  railway 
company  for  the  amount : — Held,  that  this  was 
the  case  of  an  ordinary  consignment ;  that  the 
consignees  had  the  right  to  demand  the  whisky 
from  the  railway  company ;  and  that  the  latter 
was  not  liable  to  make  good  the  loss  occasioned 
to  the  distillers  by  its  deliveify.    lb, 

3.  Rbfusal  of  Consignek  to  Accept. 

Duty  of  Company.]— Goods  intrusted  to  a  rail- 
way company  having  been  tendered  by  them  for 
delivery  at  the  address  of  the  consignees,  were 
refused  acceptance,  and  the  company  thereupon 
took  them  back  to  their  own  premises.  They 
then  (in  accordance  with  their  practice  under 
such  circumstance)  sent  an  advice  note  to  the 
consignees'  address  by  post,  stating  that  the 
goods  remained  at  the  risk  of  the  consignees,  and 
would  be  delivered  to  the  person  producing  the 
note.  They  subsequently  delivered  the  goods  to 
a  person  who  had  formerly  been  in  the  service  of 
the  consignees,  and  who  having  obtained  the  ad- 
vice note  fraudulently,  produced  it  at  the  com- 
pany's premises  : — Held,  that  upon  the  goods 
being  returned  on  the  company  s  hands  their 
duty  as  carriers  was  at  an  end,  and  they  became 
involnntaiy  bailees  ;  and  that  in  an  action 
brought  against  them  by  the  consignors  for  mis- 
delivery and  conversion,  it  was  a  question  of  fact 
whether  they  had  acted  under  the  circumstances 
with  due  and  reasonable  care  and  diligence. 
Hetigh  V.  London  and  North-  Western  Railway 
Compawy^  6  L.  R.,  Ex.  51 ;  39  L.  J.,  Ex.  48  ;  21 
L.  T.  676. 

A  railway  company  carried  coals  to  the  station 
to  which  they  were  addressed,  and  gave  notice  to 
the  consignee  of  their  arrival,  upon  which,  ac- 
cording to  the  usual  course  of  practice  between 
them  and  the  consignee,  it  lay  upon  him  to  send 
for  them  and  take  them  away ;  and  he  not 
having  done  so  within  a  reasonable  time,  they 
unloaded  the  coals  and  left  them  on  the  siding, 
where  they  were  lost : — Held,  in  an  action  against 
them  as  common  carriers,  for  non-delivery,  that 
they  had  performed  their  contract  by  a  construc- 
tive delivery.  Bradshaw  v.  Irish  North-  West- 
em  Railw€ty  Company ^  7  Ir.  R.,  C.  L.  252  ;  21 
W.  R.  581. 


Detention  of  Goods  by  Carrier.] — ^Where. 


goods  arc  tendered  by  a  carrier  to  a  consignee 
who  refuses  to  pay  the  carriage,  whereupon  the 
carrier  refuses  to  deliver  the  goods,  it  is  the  duty 
of  the  carrier  to  retain  the  goods  at  their  place 
of  destination,  at  least  for  a  reasonable  time,  and 
during  that  time  to  await  any  directions  from,  if 
not  to  communicate  with,  the  consignee.  Crouch 
V.  Oreat  Western  Railway  Company^  2  H.  &  N. 
491 J  26  L.  J.,  Ex.  418  ;  3  Jur.,  N.  S.  796. 


Kotiee  of.] — ^Where   goods   have    been 


tendered  by  a  carrier  to  a  consignee,  and  refused 
by  him,  there  is  no  rule  of  law  that  the  carrier 
must  give  notice  of  such  refusal  to  the  consignor  ; 
he  is  only  bound  to  do  what  is  reasonable.  Hud' 
son  V.  Baxendale,  2  H.  &  N.  575  ;  27  L.  J.,  Ex.  93. 
Semble,  that  whether  the  circumstances  of  the 
case  make  it  reasonable  that  the  carrier  should 
give  such  notice,  is  a  question  for  the  jury.  Ih, 
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Tender — Beftuwl — ^Lien.] — Carriers  received 
goods  of  S.,  at  L.,  on  an  undertaking  to  cany 
them  to  W.,  and  deliver  them  there  to  S.  for  his 
use,  on  payment  of  the  hire.  The  goods  were 
carried  to  W.,  and  sent  from  the  wan'hoiise, 
nearly  half  a  mile,  to  the  house  of  S.,  but,  the 
hire  not  Ixjing  ready  to  be  paid,  were  taken  back 
to  the  wa^ehou^^e.  Ai)plication8  to  send  the 
gooJs  again  to  the  house  were  refused,  not  on  the 
ground  that  the  contract  had  been  performed  by 
the  proffer,  but  until  satisfaction  of  a  lien  set  up 
on  one  side,  and  resisted  on  the  other,  and  which 
proved  to  be  unfounded  in  fact  : — Held,  that  the 
carriers  had  waived  the  benefit  which  would 
probably  have  resulted  to  them  from  insisting  on 
the  proffer  as  an  execution  of  their  undertaking  ; 
that  both  parties  had  treateti  the  contract  as  one 
continuing  c^mtract  from  the  commencement  of 
the  transaction  tfll  an  actual  delivery  should 
have  taken  place  ;  and  that  the  carriers,  not 
having  performed  their  part  of  the  agreement, 
the  consignee  was  entitled  to  recover  the  value 
of  the  goods.  Stoer  y.  Crowley,  M*Clel.  &  Y. 
129. 


VIL    LIEN  AND  REMUNERATION. 
1.  Genebally. 

Inenrable  Interest.] — Carriers  effected  an  in- 
surance against  iire,by  which  the  sum  of  15,000/. 
was  insured  *'  on  goods  their  own,  and  in  trust 
as  carriers  "  in  a  warehouse.  One  of  the  condi- 
tions of  the  policy  was,  that  goods  held  in  trast 
or  on  commission  were  to  be  insured  as  such, 
otherwise  the  jwlicy  would  not  extend  to  cover 
such  property  :— Held,  that  the  words  in  the 
policy  "  goods  in  trust  as  carriers"  covered  the 
whole  value  of  goods  sent  to  the  carriers  to 
be  carried,  and  also  any  interest  they  might 
have  in  them  for  their  lien  as  carriers,  and  also 
that  the  goods  were  properly  described.  Inrndon 
and Xorth-Westem  Railway  Company  y,  Glyn, 
1  El.  &  Bl.  652  ;  28  L.  J.,  Q.  B.  188 ;  6  Jur., 
N.  S.  1004  ;  33  L.  T.,  0.  S.  199  ;  7  W.  R.  238. 

Held,  also,  that  the  carriers  could  recover  for 
goods  destroyed  by  fire,  for  the  loss  of  which 
they  themselves  were  not  liable  under  the  11 
Geo.  4  &  1  Will.  4,  c.  68.  Ih. 

Effect  of  8  ft  9  Viet.  e.  80,  i.  97.]— This 
enactment  gives  no  lien  upon  goods  for  tolls  or 
charges  due  to  the  company  for  other  goods  pre- 
viously conveyed  by  them  as  carriers,  but  only 
for  tolls  previously  due  for  the  use  of  the  line 
by  persons  conveying  goods  in  their  own  car- 
riages. WallU  V.  Zdmdon  and  South-  Western 
Railway  C&mpany^  5  L.  R.,  Ex.  62  ;  39  L.  J., 
Ex.  67  ;  21  L.  T.  675  ;  18  W.  R.  347. 

Lien  does  not  Determine  on  Beftual  of  Con- 
■ignee  to  aeeept  CkK>d8.] — The  plaintiff  consigned 
certain  goods  for  carriage  by  the  defendant 
company  to  the  consignee's  address.  The  con- 
signment note,  which  was  signed  by  the  plain- 
tiff, contained  a  condition  that  '^  all  goods  de- 
livered to  the  company  will  be  received  and  held 
by  them  subject  to  a  general  lien  for  money  due 
to  them,  whether  for  carriage  of  such  goods  or 
for  other  charges,"  &c.  : — Held,  that  the  lien 
continued  so  long  as  the  company  held  the  goods, 
and  was  in  no  way  affected  by  the  refusal  of  the 
consignee  to  accept  the  goods  after  they 
had  arrived  at  their  destination.      Westjield  v. 


Great  Western  Bailtoay  Company,  52  L.  J.,  Q. 
B.  276. 

Agreement  for  Oenend  Lien  with  Bankrupt — 
Beoeiyer*!  Ooodi  not  Liable.] — A  trader  opened 
a  credit  account  with  a  railway  company  for 
freight.  An  account  of  what  was  due  was  to  be 
delivered  once  a  month,  and  payment  was  to  be 
made  within  seven  days  after  delivery  ;  and  the 
company  were  to  have  a  general  lien,  for  all  the 
moneys  due  upon  any  account,  upon  all  goods 
in  the  hands  of  the  company.  The  trader  filed 
a  petition  for  liquidation :  and  a  receiver  and 
manager  of  his  estate  and  business  was  ap- 
pointed, who,  in  order  to  carry  on  the  business, 
bought  goods  with  his  own  money  and  sent  them 
to  the  railway  company  consigned  to  the  trader, 
llie  company  refused  to  deliver  the  goods  until 
they  were  paid  what  was  owing  to  them  by  the 
trader  for  freight  due  when  the  petition  was 
filed.  The  receiver  paid  the  money  under  pro- 
test, and  the  goods  were  delivered.  The  Court 
of  Bankruptcy,  on  the  receiver's  application, 
ordered  the  money  to  be  repaid : — Held,  on 
appeal,  that  the  company  would  have  no  defence 
to  an  action  by  the  receiver  for  the  money  paid 
to  them,  but  that  the  Court  of  Bankruptcy  had 
no  jurisdiction  to  order  rei^ayment.  Great 
Wettem  Railway  Cofttpany,  £x  parte,  Bvthelly 
In  re,  22  Ch.  D.  470  ;  52  L.  J.,  Ch.  734  j  48  U  T. 
196  ;  31  W.  R.  419— C.  A. 

Customary  Lien  mnet  be  elearly  ProYed.] — 
The  lien  of  a  common  carrier  for  his  general 
balance — however  it  may  arise  in  point  of  law 
from  an  implied  agreement — ^to  be  inferred  from 
a  general  usage  of  trade,  must  be  proved  by  clear 
and  satisfactory  instances,  sufficiently  numerous 
and  general  to  warrant  so  extensive  a  conclusion 
affecting  the  custom  of  the  realm  ;  yet  it  is  not 
to  be  favoured,  nor  can  it  be  supported  by  a  few 
recent  instances  of  detention  of  goods  by  four 
or  five  carriers  for  their  general  balance.  But 
such  a  lien  may  be  inferred  from  evidence  of 
the  particular  mode  of  dealing  between  the 
respective  parties.  Ru^hforth  v.  JIadjield.  5 
East,  519  ;  2  Smith,  264.  And  see  Whitrkead 
V.  Vavgkan,  6  East,  523,  n. ;  Holdemrsg  v.  Ofi' 
lison,  7  B.  &  C.212  ;  1  M.  &  R,  65. 

And  a  jury  having  negatived  snch  a  general 
usage,  though  proved  to  have  been  frequently 
exercised  by  the  defendant  and  various  other 
common  carriers  throughout  the  north  for  ten  or 
twelve  years  before,  and  in  one  instance,  so  fax 
back  as  thirty  years,  though  not  opposed  by 
other  evidence,  the  court  refused  to  grant  a  new 
trial.  Rushforth  v.  Hadfidd,  7  East,  224 ;  3 
Smith,  221. 

A  carrier  who,  by  the  usage  of  a  particular 
trade,  is  to  be  paid  for  the  carriage  of  goods  by 
the  consignor,  nas  no  right  to  detain  them,  against 
the  consignee,  for  a  general  balance  due  to  him  for 
the  carriage  of  other  goods  of  the  same  sort  sent 
by  the  consignor.   Butler  v.  Wooleott,  2  N.  R.  64. 

Against  whom.] — Where  a  carrier  had  given 
notice  that  all  goods  would  be  subject  to  a  lien,  not 
only  for  the  freight  of  the  particular  articles,  bat 
also  for  any  general  balance  due  from  their  respec- 
tive owners  ;  and  goods  were  sent  by  the  carrier 
addressed  to  the  order  of  J.  S.,  who  was  merely 
a  factor: — Held,  that  the  carrier  had  not  any 
lien  as  against  the  real  owner,  for  a  balance  doe 
from  J.  S.   Wright  v.  Snell,  5  B.  &  A.  35a 
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Where  goods  are  taken  by  the  owner  from  the 
waggon,  the  carrier  or  warehouseman  has  no 
claim  for  booking  or  warehouse  room,  there  being 
in  such  case  no  Hen.  Lambert  v.  Robinson,  1 
Esp.  119. 

If  a  person  goes  to  a  coach-office,  and  directs 
that  a  place  be  booked  for  him  by  a  particular 
coach,  and  that  is  done,  and  he  leaves  his  port- 
manteau, the  coach  proprietor  will  have  a  lien  on 
the  portmanteau  for  something,  but  not  for  the 
full  amount  of  the  coach  fare  ;  but  if  the  party 
merely  leaves  the  portmanteau  while  he  goes 
to  inquire  if  there  is  an  earlier  coach,  and  no 
place  is  actually  booked,  the  coach  proprietor 
has  no  lien  at  all.  Higgbut  v.  Bretherton^  5 
C.  &  P.  2. 

If  a  carrier  receives  goods  to  be  carried,  he 
cannot  retain  the  goods,  and  put  the  consignor 
of  the  goods  upon  proof  of  nis  title  to  them. 
Anon,^  cited  3  £sp.  115. 

If,  before  sending  goods  by  a  carrier,  the 
sender  applies  at  his  wharf  to  know  at  what  price 
certain  goods  will  be  carried,  and  he  is  told  by  a 
clerk,  who  is  transacting  the  business  there, 
2«.  6^.  per  cwt.,  and  on  the  faith  of  this  he  sends 
the  goods,  the  carrier  cannot  charge  more, 
although  it  is  proved  that  the  carrier  had  pre- 
viously ordered  his  clerks  to  charge  all  goods 
according  to  a  printed  book  of  rates,  in  which 
3*.  6rf.  per  cwt.  was  set  down  for  goods  of  the 
sort  in  question.  WinJtfitld  v.  Packington,  2  C. 
&  P.  59y. 

Obligation  to  preierye  Goods  for  a  Beaaon- 
able  Tfiue.] — The  lien  which  a  carrier  has  on 
goods  carried  for  the  carriage-money  is  to  be 
exercised  subject  to  the  obligation  of  keeping  the 
goods  for  such  a  time  in  such  a  place  as  may  be 
reasonably  adapted  for  allowing  the  consignee 
means  of  taking  possession  of  them  on  payment 
of  the  charge  ;  which,  semble,  are  questions  for 
the  jury  in  each  case.  Great  Western  Railway 
Company  v.  Crouch^  3  H.  &  N.  183 ;  27  L.  J.,  Ex. 
345;  4  Jur.,  N.  S.  457— Ex.  Ch. 

If  a  railway  company,  carrying  goods  for  hire 
from  A.  to  B.,  offers  them  to  the  consignor's  agent 
at  C,  to  whom  they  are  addressed,  and  he  refuses 
to  pay  the  sum  demanded  for  carriage,  the  com- 
pany is  not  entitled  to  take  back  the  goods  forth- 
with to  A.,  but  is  bound  to  keep  them  for  a 
reasonable  time  at  B.,  so  as  to  give  the  ageot  an 
opportunity  of  obtaining  the  goods  upon  paying 
the  demand.    lb. 

When  carriers  by  land  have  carried  goods  to 
their  destination,  in  pursuance  of  a  contract  with 
one  who  is  both  consignor  and  consignee,  and 
through  his  default  the  goods  are  left  in  the  car- 
riers' hands,  they  are  bound  to  take  reasonable 
measures  for  the  preservation  of  the  goods,  and 
can  recover  from  him  payments  they  have  made 
on  account  of  expenses  so  incurred.  Great 
Northern  Railway  Company  v.  Stoajfieldy  9  L.  R., 
Ex.  132  ;  43  L.  J.,  Ex.  89  ;  30  L.  T.  662. 

A  person  sent  a  horse  by  railway,  consigned 
to  himself  at  a  station  on  the  line,  and  paid  the 
fare.  When  the  horse  arrived  at  the  station 
there  was  no  one  on  his  behalf  to  receive  it,  and 
the  railway  company  therefore  placed  it  with  a 
livery-stable  keeper  : — Held,  that  the  company 
could  recover  from  the  owner  of  the  horse  the 
reasonable  charges  which  it  had  paid  to  the  stable 
keeper,    lb, 

EeooYory  of  Payment  by  Carrier.] — If  a  car- 


rier, by  mistake,  delivers  goods  to  B.  which  were 
consigned  and  sold  to  C.,  and  B.  appropriates 
them,  and  the  carrier  on  demand, without  action, 
pays  C.  their  value,  the  carrier  may  recover  it 
against  B.,  as  money  paid  to  the  use  of  B.,  but 
not  as  the  price  of  goods  sold  and  delivered  to 
B.    Brawn  v.  Hodgson  ^  4  Taunt.  189. 


2.  Tolls  and  Chabges. 

What  are.]— The  word  "  tolls"  in  8  &  9  Vict, 
c.  20,  s.  90,  and  in  17  &  18  Vict.  c.  31,  s.  2, 
applies  to  traffic  generally,  and  is  not  limited  to 
tolls  strictly  so  caiUed.  Evershed  v.  London  and 
North-Western  Railway  Company ^  2  Q.  B.  D. 
254  ;  8.  C.y  3  App.  Cas.  1029 ;  46  L.  J.,  Q.  B. 
289 ;  48  L.  J.,  Q.  B.  22  ;  36  L.  T.  12  ;  39  L.  T. 
306. 

Confltmotion  of  Acti.] — ^When  the  language  of 
an  act  of  parliament,  obtained  by  a  company  for 
imposing  a  rate  or  toll  upon  the  public,  is  ambi- 
guous, or  will  admit  of  different  meanings,  that 
construction  is  to  be  adopted  which  is  most 
favourable  to  the  public.  Barrett  v.  Stockton 
and  Barlington  Railway  Company,  2  M.  &  G. 
134  ;  2  Scott,  N.  R.  337  ;  11  C.  &  F.  590. 

Seasonableneii,  how  Determined.]— As  to  the 
reasonableness  of  charges,  the  principle  is  not 
what  profit  it  may  be  reasonable  for  a  company 
to  make,  but  what  it  is  reasonable  to  charge  to 
the  person  who  is  charged.  Canada  Southern 
Railway  Company  v.  International  Bridge 
Companyj  8  App.  Cas.  723 — P.  C. 

(hreroliar^i    SecoYerable   by    Aetion.]  —  A 

colliery  owner  had  paid  several  sums,  which 
in  his  action  he  sought  to  recover  as  over- 
charges, but  he  had  paid  them  under  protest  and 
for  the  purpose  of  obtaining  possession  of  his 
goods : — Held,  that  his  payment  of  them  under 
such  circumstances  was  not  a  fact  which  would 
disqualify  him  from  recovering  them  in  an  action 
for  money  had  and  received.  Lancashire  and 
Yorkshire  Railway  v.  Gidlow^  7  L.  R.,  H.  L. 
517  ;  42  L.  J.,  Ex.  129 ;  32  L.  T.  673  j  24  W.  R. 
144. 

And  see  Evershed  v.  London  and  North- 
Western  Railway,  supra, 

Ai  Honey  had  and  reeeiyed.]— Money 

paid  in  excess,  in  disregard  of  the  equality 
clauses  of  railway  acts,  can  be  recovered  back  in 
an  action  for  money  had  and  received.  Great 
Western  Railway  Company  v.  Sutton,  4  L.  R., 
H.  L.  226  ;  38  L.  J.,  Ex.  177  ;  18  W.  R.  92. 

A  carrier  sent  goods  by  the  Bristol  and  Exeter 
Railway  Company,  to  be  carried  on  their  line,  as 
also  on  that  of  the  Great  Western,  a  continuous 
line  ;  he  objected  to  the  charges  as  excessive,  but 
paid  the  amount  claimed,  under  protest,  making 
no  tender  of  any  sum  as  a  reasonable  charge : — 
Held,  that  he  was  entitled  to  recover  back  the 
amount  paid  above  what  was  a  fair  and  reasonable 
charge  in  an  action  for  money  had  and  received, 
and  that  the  whole  sum  so  overpaid  was  recover- 
able against  the  Bristol  and  Exeter  Company, 
though  a  portion  of  it  was  received  by  them  as 
agents  for  the  Great  Western  Railway  Company. 
Parker  v.  Bristol  and  Exeter  Railway  Com* 
pany,  6  RaUw.  Cas.  776  ;  6  Ex.  702. 
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Payment  under  Protest.] — Carriere  re- 
fused to  redeliver  the  plaintiff's  goods,  which 
they  hatl  carried  for  him,  except  on  payment  of 
5/.  5^.  charges.  He  insisted  that  he  was  not 
liable  to  pay  anything ;  but,  ultimately,  the 
carriers,  having  said  that  they  would  take 
nothing  less  than  the  whole  sum,  he  paid  the 
whole  to  regain  his  goods,  protesting  that  he  was 
not  liable  to  pay  anything,  and  that,  if  he  was 
liable,  the  charge  was  exorbitant.  He  had  not 
tendered  or  named  any  smaller  sum.  Afterwards, 
without  having  demanded  the  return  of  any 
surplus,  he  brought  an  action  for  money  had  and 
received,  claiming,  by  his  particulars,  the  whole 
sum,  as  having  been  paid  in  order  to  obtain 
possession  of  his  goods,  under  protest  that  he 
was  not  liable  to  pay  the  same  or  any  part 
thereof  ;  or,  if  he  was  liable  to  pay  some  part, 
that  the  sum  was  exorbitant.  The  jury  found, 
that  the  carriers  were  entitled  to  charge 
II,  lOt.  6ii. :— Held,  that  the  plaintiff  was 
entitled  to  recover  the  difference  in  this  form  of 
action,  and  that  it  was  not  necessary  to  his  right 
of  recovery,  that  he  should  have  tendered  any 
specific  sum.  Ashmole  v.  Waintoright^  2  Q.  B. 
837  ;  2  G.  &  D.  217  ;  6  Jur.  729. 

Effect    of  17  9t  18  Vict.   c.  81.  ]— This 

enactment  does  not  interfere  with  the  right 
of  a  party  aggrieved  by  overcharges  to  main-, 
tain  an  action  to  recover  back  tbe  sums  paid 
in  excess.  Baxendale  v.  Eaxtem  Counties  Rail- 
way ampany,  4  C.  B.,  N.  S.  63  ;  27  L.  J.,  C.  P. 
137. 

Pnblication  of] — A  company  obtained  an  act 
(8  &  9  Vict.  c.  109)  authorizing  it  to  construct 
a  railway  and  to  demand  tolls  for  the  convey- 
ance of  passengers  and  goods  thereon.  The 
charge  for  the  conveyance  of  goods  was  gene- 
jaJly  thus  expressed,  "  per  ton  per  mile  not  ex- 
ceeding," &c.  One  clause  provided  that  "for 
articles  or  persons  conveyed  on  the  railway  for  a 
less  distance  than  four  miles  "  there  might  be, 
"  in  addition  to  the  prescribed  tolls  for  convey- 
ance, a  reasonable  charge  for  the  expense  of 
stopping,  loading,  and  unloading.'^  No  publica- 
tion of  this  charge  in  the  form  of  a  "  toll  "  had 
been  made  upon  the  toll-board  : — Held,  that 
this  "  charge  "  for  stopping  was  not  properly  a 
"  toll,"  and  that  the  non-publication  of  it  on  the 
toll-board  in  the  form  required  by  the  Railways 
Clauses  Consolidation  Act,  1845,  ss.  93  and  96, 
did  not  prevent  the  company  from  demanding 
it.  Prycc  v.  Monmmitlishire  Canal  and  Railway 
Campa7ii^^,  4  App.  Cas.  197  ;  49  L.  J.,  Ex.  130  ; 
40  L.  T.  630  ;  27  W.  R.  666. 

A  pier  company  was  authorized  by  act  of 
parliament  to  charge,  for  goods  laden  or  unladen 
on  the  pier,  the  rates  specified  in  a  schedule  to 
the  act,  but  they  could  only  demand  them  so 
long  as  "  the  rates  for  the  time  being  authorized 
to  be  taken  as  thereinbefore  mentioned  "  were 
painted  on  a  board  affixed  to  the  premises.  By 
a  subsequent  section  power  was  given  to  lower 
the  tolls  and  to  raise  them  to  such  sums  as  the 
company  should  think  proper,  not  exceeding  the 
sums  authorized  by  the  act.  The  company 
lowered  some  of  the  rates,  but  put  up  a  board 
shewing  the  tolls  contained  in  the  schedule  to  the 
act : — Held,  that  the  act  required  the  actual 
tolls  in  force  for  the  time  being,  and  not  the 
maximum  tolls  authorized  by  the  act,  to  be 


painted  on  the  board.     Gre$9on  y.  Patter,  4  Ex. 
D.  142  ;  27  W.  R.  840. 


SeooYery  of  Charges.] — By  an  act  of 


parliament  it  was  enacted  that  a  railway  com- 
pany should  paint  on  boards  an  account  of  the 
several  rates  and  tolls  to  be  taken  by  them,  and 
should  affix  such  boards  upon  the  toll-hooses,  or 
building  at  which  the  rates  or  tolls  should  be 
taken,  and  that  the  company  should  not  take 
any  rates  or  tolls,  except  during  the  time  that 
the  board  should  be  so  affixed  : — Held,  that  the 
omission  to  put  up  such  boards  did  not  prevent 
the  company  from  recovering  such  sums  of 
money  as  they  had  a  right  to  charge,  and  that 
the  parties  who  had  paid  them  could  not,  as 
a  result  of  such  omission,  recover  back  such 
sums  as  they  had  been  charged.  Garton  t. 
Bristol  and  Exeter  Railway  Company ,  1  B.  &  S. 
112  ;  30  L.  J.,  Q.  B.  273  ;  7  Jur.,  N.  S.  1234  ;  9 
W.  R.  734. 

Mileage — Passengers — Fractions  of  Xilea.] — 

The  plaintiff  travelled  third  class  up  and  down 
between  Bristol  and  Paddington  on  the  defen- 
dants* railway,  by  trains  other  than  those  which 
the  defendants  run  daily  in  pursuance  of  the 
Cheap  Trains  Acts,  1844  and  1858.  He  brought 
this  action  to  recover  the  amounts,  or  part  of 
them,  which  he  had  paid  for  his  fares  under  pro- 
test;  the  distance  is  somewhat  less  than  118^ 
miles,  the  duty  actually  paid  by  the  defendants 
amounts  to  about  6^.,  and  the  amount  charged 
was  \Qs.  Qd.  each  way : — Held,  upon  a  special 
case,  that  the  omission  of  the  defendants  to 
maintain  some  of  the  quarter-mile  stones  re- 
quired by  their  local  act  of  1835,  s.  178,  and  the 
Railways  Clauses  Consolidation  Act,  1845,  &  95, 
as  a  condition  to  their  charge  for  tolls  on  car- 
riages running  over  their  line,  did  not  prevent 
their  making  charges  for  passengers  in  their  own 
carriages  ;  that  tbe  general  limit  of  their  charge 
for  third-class  passengers  at  Id.  a  mile  by  their 
local  act  of  1847  in  effect  repealed  their  autho- 
rity to  charge  not  more  than  2s.  for  the  five 
miles  next  to  Paddington  given  them  by  their 
local  act  of  1837 ;  that  the  provision  for  frac- 
tions of  a  mile  contained  in  the  Cheap  Trains 
Act,  1858,  did  not  apply  to  third-class  passen- 
gers by  other  than  the  trains  run  in  pursuance 
of  the  Cheap  Trains  Act,  1844 ;  and  that  the 
full  amount  chargeable  third-class  by  these 
trains  was  only  the  amount  of  the  passenger 
duty  beyond  the  penny  a  mile  authorized  by 
the  local  act  of  1847.  Brown  v.  Great  Wtsltm 
Railway  Company,  9  Q.  B.  D.  744  ;  51  L.  J., 
Q.  B.  529;  47  L.  T.  216  ;  30  W.  R.  671  ;  46 
J.  P.  803— C.  A.  Affirming  51  L.  J.,  Q.  B.  156  ; 
45  L.  T.  471  ;  30  W.  R.  214  ;  46  J.  P.  596. 

The  private  act  of  a  railway  company  granted 
tolls  for  "a  fraction  of  a  mile  beyond  four  miles,'' 
<Scc. ;  the  company  claimed  such  tolls  when  the 
whole  distance  traversed  was  less  than  four  miles. 
The  Lord  Chancellor  (Earl  Cairns)  and  Lord 
Selborne  were  of  opinion  that  the  chai^  was, 
on  the  whole,  warranted  by  the  words  of  the 
act,  and  that  the  judgment  of  the  court  below 
must  on  this  point  also  be  affirmed.  Lord  Pen- 
zance and  Lord  0*Hagan,  applying  the  prin- 
ciple that  no  charge  could  be  imposed  on  the 
public  but  by  the  clearly-expressed  intention 
of  the  legislature  : — Held,  that  in  'this  case  the 
legislature  had  not  clearly  expressed  an  inten- 
tion, nor  had  intended,  to  authorize  such  a  charge. 
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The  jadgment  of  the  court  below  therefore  stood 
affirmed.  Pryce  v.  MomMmthshire  Oanal  and 
Bailioay  Companies ^  4  App.  Cas.  197  ;  49  L.  J., 
Ex,  130  ;  40  L.  T.  630  ;  27  W.  R.  666. 


Increased   Szigencies   of  Traffic.] — A 


railway  company,  in  carrying  goods,  took  them 
past  a  junction  to  a  station  and  back,  and  then 
on  by^  other  lines,  .and  charged  a  mileage  rate 
which  included  the  mileage  to  and  fro  l^ween 
these  places;  such  rate  was  reasonable,  usual, 
and  accustomed :  —  Held,  that  they  could  so 
charge.  London,  aiid  South- Western  JRailioay 
Company  v.  Myert,  5  L.  R.,  0,  P.  1  ;  39  L.  J., 
0.  P.  57  ;  21  L.  T.  461. 


How  Counted.] — By  the  private  act  of  a 


railway  company,  the  maximum  charge  for  car- 
riage was  limited  to  a  certain  sum  per  mile  : — 
Held,  that  the  mileage  was  not  necessarily  to  be 
counted  by  the  most  direct  and  shortest  route  ; 
but  that  if  the  route  adopted  by  the  company  in 
the  carriage  of  goods  intrusted  to  them  was  a 
reasonable  one  under  the  circumstances,  they 
were  entitled  to  charge  the  maximum  rate  for 
the  number  of  miles  over  which  they  actually 
carried  the  goods.    Ih, 

Speeial  Services — Increased  Bate — Ckmstmo- 
tion  of  Acts.] — The  Lancashire  and  Yorkshire 
Railway  Company  conveyed  goods  to  Wigan, 
over  a  portion  of  their  own  line,  a  distance  less 
than  six  miles  ;  from  Wigan  the  goods  were  con- 
veyed to  their  destination  at  Windermere  and 
elsewhere,  a  distance  more  than  six  miles,  over 
another  line  of  railway,  of  which  the  Lancashire 
and  Yorkshire  Railway  was  a  part  owner  with 
another  company.  By  the  company's  acts,  they 
were  entitled  to  charge  as  for  six  miles  on  goods 
carried  less  than  that  distance  on  the  railway, 
or  any  railway  of  which  they  were  part  owners, 
and  the  charges  were  to  be  computed  as  if  such 
railways  formed  one  line.  The  maximum  rate 
of  charges  fixed  by  the  act  was  to  include  all  ex- 
penses incidental  to  conveyance,  except  certain 
specified  services ;  the  company  being  em- 
powered to  make  increased  charges  by  special 
agreement  with  parties  : — Held,  that  the  Lanca- 
shire and  Yorkshire  Railway  Company  was  not 
entitled  to  make  two  distinct  charges,  viz.,  as 
for  six  miles  on  the  distance  to  Wigan,  and 
afterwards  on  the  distance  from  Wigan  to  the 
destination  of  the  goods  ;  and  that  the  company 
could  not  recover  for  special  services,  alleged  to 
have  been  rendered  for  the  goods,  the  finding  of 
the  jury  not  clearly  shewing  that  these  services 
were  of  the  kind  specified  by  the  act,  and  there 
-not  being  sufficient  evidence  of  an  agreement 
for  an  increased  charge  for  special  services. 
Lancashire  and  Yorkshire  RaUway  Company 
V.  Gidlow  (No.  1),  42  L.  J.,  Ex.  129 ;  29  L.  T. 
346  ;  21  W.  R.  649— H.  L. 

Under  a  special  clause  in  a  railway  act,  the 
directors  were  empowered  to  make  a  maximum 
charge  for  conveyance  of  coal  along  their  line, 
including  tolls  for  the  use  of  waggons,  &c.,  "and 
every  expense  incidental  to  such  conveyance, 
except  a  reasonable  sum  for  loading,  covering, 
and  unloading  of  goods,  and  delivery  and  col- 
lection, and  any  other  services  incidental  to  the 
business  of  a  carrier."  Under  another  clause, 
the  directors  were  empowered  to  make  increased 
charges  by  agreement  in  respect  of  any  other 


special  service  performed  by  them.  By  a  third 
clause,  it  was  enacted  that  the  company  should 
*'  provide  sufficient  locomotive  power  when  and 
as  the  same  should  be  required,  and  as  soon  as 
an  adequate  and  sufficient  load  should  be  in 
readiness,  to  convey  all  merchandize,"  &c. 
Under  the  act,  the  company  sought  to  impose 
additional  charges  on  a  colliery  owner,  in  respect 
of  taking  his  waggons  to  and  from  a  siding  be- 
longing to  the  coUiery  owner.  It  appeared  that 
whatever  peculiar  difficulty  was  experienced  in 
this  work  arose  from  the  position  of  the  points 
joining  the  siding  to  the  company's  line.  The 
company  also  sought  to  impose  an  additional 
charge,  in  respect  of  their  allowing  the  coals  of 
the  colliery  owner  to  be  left  on  ground  adjoining 
their  line  : — Held,  that  neither  of  these  "  were 
services  incidental  to  the  business  of  a  carrier," 
within  the  meaning  of  the  act.  Also,  that  the 
second-mentioned  charge,  being  for  an  advan- 
tage obtained  by  the  colliery  owner,  might  have 
been  made  the  subject  of  agreement.  Lancashire 
and  Yorkshire  Railway  Company  v.  Gidlow 
(No.  2),  7  L.  R.,  H.  L.  517  ;  45  L.  J.,  Ex.  625  ; 
32  L.  T.  573  ;  24  W.  R.  144. 

The  company  had  also  refused  to  convey  the 
coals  of  the  colliery  owner  unless  he  had  ready 
fifteen  waggons  containing  a  minimum  load  of 
forty  tons  each,  while  they  conveyed  the  coals  of 
others  in  smaller  quantities : — Held,  that  this 
restriction  was  unreasonable,  and  not  warranted 
by  the  act.    Ih. 

Held,  also,  that  damages  in  respect  of  loss  of 
custom  to  the  colliery  owner  occasioned  by  the 
restriction  were  not  too  remote.    Ih. 

A  railway  company,  by  its  act,  was  empowered 
to  "  demand  and  take  for  the  use  of  the  railway 
any  tolls  not  exceeding  the  following  :  with  re- 
spect to  the  conveyance  of  .  .  .  coals  .  .  .  per 
ton  per  mile,  three  farthings."  A  subsequent 
section  provided  that, "  Nothing  in  this  act  con- 
tained shall  prevent  the  company  from  taking 
any  increased  charges,  over  and  above  the 
charges  by  this  act  limiEed,  for  the  conveyance 
of  goods  of  any  description  by  agreement  with 
the  owners  of,  or  persons  in  charge  of,  the  goods 
either  with  respect  to  the  conveyance  thereof, 
except  small  parcels  by  passenger  trains,  or  by 
reason  of  any  other  special  service  performed  by 
the  company  in  relation  thereto  : " — Held,  that 
the  latter  section  empowered  the  company  to 
agree  with  any  persons  to  carry  coals  at  a  higher 
rate  than  three  farthings  per  ton  per  mile,  not- 
withstanding that  there  were  no  special  services 
involved  in  the  conveyance  of  the  coal.  Wrex' 
ham  Railway  Company  v.  Little  Mountain  Col- 
liery  Company,  38  L.  T.  290. 

Claim  of  Through  Toll.] — Goods  carried  by  a 
railway  company  upon  their  railway,  or  to  their 
railway  station,  entirely  upon  land  belonging  to 
them,  and  not  upon  any  highway  or  in  the  enjoy- 
ment of  any  easement  or  other  right  reserved  by 
the  former  owners  of  the  land  or  those  imder 
whom  they  claim,  cannot  be  the  subject  of  a 
claim  to  a  toll  thorough  or  toll  traverse  arising 
either  by  prescription  or  by  grant.  Brecon 
Markets  Company  v.  Neath  and  Brecon  Rail' 
way  Chmpany,  7  L.  R.,  C.  P.  555 ;  41  L.  J.,  C.  P. 
267  ;  27  L.  T.  316.  Affirmed,  8  L.  R.,  0.  P.  167 ; 
42  L.  J.,  0.  P.  63— Ex.  Ch. 

The  Brecon  Markets  Local  Act,  vested  in  the 
market  company  tolls  which  had  been  imme- 
morially  received  by  the  corporation  of  Brecon 
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for  cattle,  goods,  and  carriages  passing  to, 
through,  or  £nom  the  boion^.  A  railway  com- 
pany, under  the  sanction  of  an  act  of  parliament 
passed  in  the  same  session,  acquired  land,  not 
oeing  a  highway,  on  which  they  constructed  a 
railway  and  station  within  the  borough,  whence 
passengers,  goods,  and  cattle  were  conveyed  by 
other  Unes  of  railway  to  other  places  beyond  the 
limits  of  the  borough.  The  rights  of  the  corpo- 
ration and  of  the  market  company  were  expressly 
reserved  by  the  railway  act,  but  there  was  no 
provision  either  in  that  or  in  the  railway  act  en- 
abling them  to  levy  tolls  on  the  railway : — Held, 
that  the  Brecon  Market  Company  was  not  en- 
titled to  toll  in  respect  of  cattle,  goods,  or  car- 
riages passing  along  the  railway.     Jb. 

Through  Bate — Statute  ibdiig  a  Company's 
Tolls  inject  to  Conflent  of  another  Company.}— 
Where  it  is  enacted  by  a  special  act  that  in  con- 
sideration of  a  guarantee  by  a  railway  company 
of  a  dividend  on  the  capital  of  a  canal  company, 
the  canal  company  shall  not  reduce  the  rates  for 
the  time  being  payable  on  the  canal  without  the 
consent  of  the  railway  company,  the  railway 
commissioners  have  no  power  without  the  con- 
sent of  the  railway  company,  and  without  the 
railway  company  being  before  them,  to  make  an 
order  establishing  a  through  rate  over  that  and 
other  canals,  and  reducing  the  rates  payable  on 
that  canal  and  others.  Wanmck  and  Birming- 
ham Ca/nal  Company  v.  Birmingham  Canal 
Company;  Birmingham  Canal  Company  arid 
London  and  North-  Western  Bailtoay  Company, 
Ex  parte,  6  Ex.  D.  1  ;  48  L.  J.,  Ex.  550 ;  40  L.  T. 
846. 

Over  Jnnetion  and  Branoh  Lines.] — A  railway 
company  was  empowered  to  make  a  line  between 
certain  termini,  and  to  impose  certain  tolls  and 
charges  for  carriage  of  goods  on  that  lime.  The 
company  afterwards  obtained  several  other  acts, 
and  among  them  one  passed  for  making  a  junc- 
tion and  branch  railways,  and  incorporating  the 
Lands  and  Railways  Clauses  Acts,  and  including 
a  number  of  enactments,  in  which  the  words 
"  the  railway  "  were  used,  in  some  places,  so  as 
to  be  applicable  only  to  the  junction  and  branch 
lines,  but,  in  others,  also  introducing,  as  to  "  the 
railway,"  a  fresh  System  of  tolls  and  charges  : — 
Held,  that  the  term  "  the  railway  "  must,  upon  a 
consideration  of  all  the  statutes  of  the  company, 
and  all  the  circumstances,  be  considered  to  mean 
the  whole  system  of  railway  belonging  to  the 
company,  and  that  it  was  over  it  that  the  tolls 
and  charges  imposed  were  intended  to  extend, 
and  not  over  the  junction  and  branch  lines  only. 
Bristol  and  Exeter  Railway  Company  v.  Oar- 
ton,  4  H.  &  N.  33  ;  28  L.  J.,  Ex.  169  ;  5  Jur.,  N. 
S.  1172— Ex.  Ch.  Affirmed,  8  H.  L.  Cas.  477  ; 
30  L.  J.,  Ex.  241 ;  7  Jur.,  N.  S.  173. 

Charge  for  Stopping  in  Exoeii  of  ifi^Tiinniw 
Toll.]— By  8  &  9  Vict.  c.  clxix,  s.  104,  the  Mon- 
moutnshire  Railway  Company  was  empowered 
to  demand,  in  respect  of  coals  conveyed  upon 
their  railway,  tolls  not  exceeding  \d.  per  ton  per 
mile.  And  by  s.  105,  for  articles  conveyed  on 
the  railway  for  a  less  distance  than  four  miles, 
the  company  might  demand,  in  addition  to  the 
prescribed  tolls  for  conveyance,  a  reasonable 
charge  for  the  expense  of  stopping,  loadingand  un- 
loading.   By  24  j(  26  Vict.  c.  ccxvii,  s.  26,  the 


maximum«rates  to  be  taken  by  the  company  for 
the  conveyance  of  all  things,  including  the  toils 
for  the  user  of  the  railway,  for  carriages  (when 
provided  by  the  company),  and  for  locomotive 
power,  and  every  other  expense  incidental  to  the 
conveyance,  except  a  reasonable  sum  for  loading, 
covering,  and  unloading  of  goods  at  any  terminal 
station  of  such  goods,  and  for  delivery  and  col- 
lection, and  any  other  services  incidental  to  the 
business  or  duty  of  a  carrier,  shall  not  exceed 
the  sums  following,  that  is  to  say,  for  coals.  \i, 
a  ton  a  mile.  A  number  of  separate  colliery 
owners,  in  the  course  of  their  business,  loaded 
coals  into  their  own  trucks  at  their  respective 
mines,  and  sent  the  trucks  so  loaded,  by  a  rail- 
way to  a  terminal  junction  on  the  Monmouth- 
shire Railway  line,  whereupon  that  company 
sent  an  engine  to  fetch  the  train  of  trucks  thence, 
and  to  draw  the  same  along  their  own  line,  in 
order  to  deliver  the  trucks  at  the  wharves  of  the 
different  freighters.  The  engine  had  to  stop  at 
the  junction  and  occasionally  wait  there  during 
a  period  of  about  half  an  hour,  for  the  arrival  of 
the  trucks  : — Held,  that  this  was  a  stopping  for 
which  a  reasonable  charge  might  be  legally  made 
by  the  company,  under  s.  105,  in  addition  to  the 
tolls  for  conveyance  ;  and  that  the  limitation  of 
rates  by  24  &  25  Vict.  c.  223,  s.  26,  to  Id.  a 
ton  per  mile  for  coals  did  not  comprise  or  inclbde 
such  charge  for  stoppage  which  was  not  inci- 
dental to  the  conveyance  of  the  goods.  Mon- 
mouthshire BailtDay  and  Canal  Company  v. 
Williams,  27  L.  T.  134— Ex.  Oh. 

Splitting  Contract.] — A  special  act,  relating 
to  the  company,  provided  that  where  goods  were 
carried  on  the  company's  railway,  or  partly  on 
their  railway  and  partly  on  some  other  railway 
of  which  they  were  joint  owners,  or  which  they 
had  a  right  to  use,  for  a  less  distance  than  six 
miles,  the  company  should  be  entitled  to  take 
tolls  as  for  six  miles.  The  act  also  provided  that 
the  tolls  for  goods  carried  over  the  company's 
line  and  over  portions  of  other  lines  of  which 
they  were  part  owners,  or  which  they  had  aright 
to  use,  should  be  computed  as  if  the  company's 
line  and  the  portions  of  the  other  lines  formed 
one  railway.  Goods  were  passed  over  the  line  of 
which  the  company  was  sole  owner  for  a  dis- 
tance of  less  than  six  miles  ;  the  same  goods  on 
their  transit  to  their  ultimate  destination  passed 
over  another  Line  of  which  the  company  was  part 
owner  for  a  distance  of  more  tluEin  six  miles. 
This  latter  line  was  under  the  sole  management 
of  another  company.  The  goods  were  accom- 
panied by  two  declaration  notes,  one  made  out 
in  the  name  of  the  first  company  and  the  other 
in  the  name  of  the  other  company,  but  the  station 
of  ultimate  destination  mentioned  in  both  note^ 
was  the  same  : — Held,  that  the  company  was  not 
entitled  to  split  the  contract,  that  the  two  lines 
must  be  treated  as  one,  and  that  the  six-mile 
clause  was  not  applicable.  Lancashire  and 
Yorkshire  Bailway  Company  v.  Oidlow  (No.  1), 
42  L.  J.,  Ex.  129  ;  29  L.  T.  346  ;  21  W.  R.  649— 
H.  L. 

Consignee  having  no  Option  to  do  Senrieei 
Himself.] — The  same  act  of  parliament,  while 
providing  the  maximum  rate  of  tolls  to  be  charged, 
made  an  exception  in  respect  of  special  services 
to  be  rendered  by  the  company  for  loading,  un- 
loading, collection  and  delivery  of  goods:— Held, 
that  thsi  company  was  not  entitled  to  chaige  for 
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special  services,  though  found  by  a  jury  to  have 
been  actually  rendered  by  them ;  the  customer 
charged  for  such  services  not  having  had  the 
offer  and  option  first  distinctly  given  him  of 
cither  availing  himself  of  such  services  at  the 
company's  rate  of  charge  or  of  doing  them  him- 
self, such  services  being  incidental  to  the  ordinary 
business  of  a  carrier,  and  such  as  the  customer, 
without  notice,  might  have  supposed  were  covered 
by  the  company's  charges  for  toll.    Jb, 

Extra  Charge  for  Attaching  and  Betnming 
Waggons.] — A  railway  act  gave  the  directors  of 
the  company  power  to  charge  a  sum  for  the  con- 
veyance of  coal  along  the  line,  "  including  the 
tolls  for  the  use  of  the  railways  and  waggons,  or 
trucks  and  locomotive  power,  and  every  expense 
incidental  to  such  conveyance,"  which  sum  was 
to  be  a  maximum  sum,  except  in  certain  cases, 
the  exception  being  thus  expressed  : — "Except  a 
reasonable  sum  for  loading,  covering  and  unload- 
ing of  goods,  and  delivery  and  collection,  and 
any  other  sei-vices  incidental  to  the  business  of  a 
carrier,  where  such  services,  or  any  of  them,  arc 
or  is  to  be  performed  by  the  company."  The 
services  in  respect  of  which  the  excepted  charges 
were  claimed  to  be  made,  were  those  of  taking 
the  waggons  of  a  colliery  owner  from  his  own 
sidings  and  attaching  them  to  the  trains  or  re- 
turning them  from  the  line  of  the  railway  to  the 
sidings  of  the  colliery  owner ;  and  whatever  par- 
ticular difficulty  arose  in  this  work  was  occa- 
sioned by  the  position  of  the  points  effecting  the 
junction  of  the  line  with  the  sidings: — Held, 
that  these  were  not  services  which  came  within 
the  meaning  of  the  exception.  Laiwashire  and 
Yorkshire  Railway  Company  v.  Gidlow  (No.  2), 
7  L.  R.,  H.  L.  517  ;  45  L.  J.,  Ex.  625  ;  32  L.  T. 
673  ;  24  W.  K.  144. 

Ooodi  left  on  Land  adjoining  Line.] — At  some 
of  the  stations  the  colliery  owner  had  been 
allowed  to  leave  his  coals  on  the  grounds  adjoin- 
ing the  lines : — Held,  that  this  might  have  been 
made  the  subject  of  an  agreement  for  payment 
for  any  advantage  thus  obtained  by  him,  but  did 
not  come  within  the  description  of  a  service  con- 
tained in  the  exception.    lb, 

Nnmber  of  Waggoni  required  before  providing 
Enginei.] — ^Another  clause  in  the  same  act  re- 
quired that  the  company  should  at  all  times 
**  provide  sufficient  locomotive  power,  when  and 
as  the  same  shall  be  required,  and  as  soon  as  an 
adequate  and  sufficient  load  shall  be  in  readiness, 
to  convey  all  merchandize."  The  directors  re- 
quired the  colliery  owner  to  furnish  a  declaration 
of  his  having  ready  fifteen  waggons  with  a  mini- 
mum load  of  four  tons  in  each  waggon,  and  gave 
orders  not  to  forward  his  coals  in  a  smaller 
number  of  waggons  containing  coals.  While 
this  restriction  existed  the  coals  of  other  owners 
were  carried  in  smaller  quantities.  The  r^ula- 
tion  requiring  fifteen  waggons  was  an  unreason- 
able requirement: — Held,  that  this  restriction 
was  riot  warranted  by  the  words  of  the  section, 
and  that  the  colliery  owner,  having  suffered  in 
his  business  from  such  restriction,  was  entitled 
to  damages  on  that  account.    lb, 

Bailway  crossing  Turnpike-way — Double  Toll.] 

— An  embankment  company  was,  by  an  act  of 
parliament  (not  limited  in  duration),  empowered 


to  make  a  road,  and  to  erect  turnpikes  upon  or 
across  any  lanes  or  ways  leading,  or  that  might/ 
thereafter  lead  out  of  the  same,  and  to  take  tolls 
at  such  turnpikes.  By  a  subsequent  act,  another 
company  was  empowered  to  make  a  railway ; 
and  it  was  enacted,  that  all  persons  should  have 
free  liberty  to  use  the  same,  with  carriages 
properly  constructed,  upon  payment  only  of  such 
rat^  and  tolls  as  should  be  demanded  by  the 
railway  company,  not  exceeding  the  sums  men- 
tioned in  the  act.  The  railway  was  afterwards 
made,  and  it  crossed  the  embankment  company's 
road  : — Held,  first,  that  the  railway,  though  made 
and  opened  to  the  public  by  act  of  parliament, 
was  a  "  way "  within  the  meaning  of  the  first- 
mentioned  act ;  and  secondly,  that  the  clause  in 
favour  of  the  public,  in  the  railway  act,  did  not 
take  away  the  vested  right  of  the  embankment 
company  to  their  tolls,  and,  consequently,  that 
they  might  take  toll  from  persons  crossing  their 
road  upon  the  railway.  Rowe  v.  ShiUon^  4  B.  & 
Ad.  726  ;  1  N.  &  M.  734. 

On  Paeked  Parcels.]— A  railway  company,  by 
s.  149  of  its  special  act,  was  empowered  to  de- 
mand rates  and  tolls  for  the  tannage  of  all 
articles,  matters  and  things  carried  on  its  line 
not  exceeding  certain  sums  ;  and  by  s.  155,  the 
company  might  fix  the  sums  to  be  charged  or 
taken  in  respect  of  small  parcels  (not  exceeding 
500  lbs.  in  weight) :  "  provided  always,  that  the 
provisions  hereinbefore  contained  as  to  parcels 
shall  not  extend  to  goods,  articles,  matters  and 
things  sent  in  large  aggregate  quantities,  al- 
though made  up  of  separate  and  distinct  parcels, 
but  only  to  single  and  undivided  parcels."  The 
company  had  two  systems  of  charging.  For 
packages  exceeding  112  lbs.  in  weight  it  charged 
a  tonnage  rate,  and  for  packages  under  112  lbs., 
known  as  small  parcels,  it  charged  a  higher  rate. 
In  both  cases  the  goods  were  divided  into  classes, 
and  the  charge  varied  according  to  the  class. 
S.  sent  goods,  consisting  partly  of  packages  ex- 
ceeding 112  lbs.,  and  partly  of  packages  under 
112  lbs.,  both  belonging  to  the  same  class,  and 
contended  that  the  company  was  bound  to 
aggregate  them  and  charge  tonnage  rates  for  the 
whole.  The  comi)any,  on  .the  other  hand,  con- 
tended that  it  was  only  bound  to  aggregate  the 
small  parcels,  and  charge  tonnage  rates  for  them, 
if,  when  aggregated,  they  exceeded  112  lbs.  in 
weight : — Held,  that  this,  and  not  S.'s  contention, 
was  correct.  Sutton  v.  London  and  South- 
western Railway  Company ^  37  L.  T.  158. 

On  Kilitary  Contracts.] — A  carrier,  having  a 
contract  for  his  own  benefit  with  the  military 
authorities  for  the  carriage  of  military  stores  and 
baggage,  produced  to  a  railway  company  the 
military  route  or  order  for  the  conveyance  of 
military  stores  and  baggage  accompanied  by  a 
military  escort,  and  required  the  company  to 
carry  them  at  the  low  rates  prescribed  by  5  &  6 
Vict.  c.  55, 8.  20,  and  7  &  8  Vict  c.  85,  s.  12,  but 
the  company  insisted  upon  charging  the  ordinary 
rate,  which  was  paid  by  the  carrier  : — Held,  that 
he  could  not  recover  back  the  excess  as  money 
had  and  received  to  his  use.  Oreat  Southern 
and  Western  Railway  Company  v.  Robertson, 
11  Ir.  R.,  C.  L.  63. 

''Kanuflactures."] — A  railway  company  was 
entitled  to  charge  a  certain  rate  "for  all  cotton 
and  other  wools,  drugs  and  manufactured  goods :" 
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—Hold,  that  this  meant,  not  all  goods  on  which 
skill  was  employed,  but  those  articles  which 
are,  in  jK^pular  language,  called  "  manufactures." 
Parker  v.  Wisttrn  Hallway  Company,  6  El.  k 
BL  77  ;  25  L.  J.,  Q.  B.  209  ;  2  Jur.,  N.  S.  325. 

Bight  to  Sell  Goods  on  Non-Payment.]— By  8 
k  9  Vict.  c.  20,  8.  97,  it  is  provided  that  if,  on 
demand,  any  person  fail  to  pay  the  tolls  due  in 
respect  of  any  carriage  or  gocxLs,  it  shall  be 
lawful  for  the  company  to  detain  and  sell  the 
carriage,  or  all  or  any  part  of  such  goods  of  the 
party  liable  to  such  tolls,  and  out  of  the  monevs 
arising  from  such  sale  to  retain  the  tolls:— Held, 
that  a  demand  of  the  sum  actually  due  for  tolls 
is  a  condition  precedent  to  the  right  to  sell. 
Field  V.  Newport,  Ahergarenny  and  Hereford 
Jiailu^y  Ckmpany,  3  H.  &  N.  409  ;  27  L.  J., 
Kx.  396. 

A  railway  company  was  empowered  to  take 
tolls  for  the  use  of  their  railway  in  respect  of 
the  tonnage  of  articles  conveyed  upon  tne  rail- 
way, certain  sums  per  ton,  and  a  further  sum  if 
conveyed  in  the  carriages  of  the  company  ;  and 
tolls  for  the  use  of  engines.  There  was  fixed  a 
maximum  rate  of  charge,  including  the  charges 
for  the  use  of  carriages,  waggons,  or  trucks,  and 
for  locomotive  power  and  all  other  charges  inci- 
dent to  such  conveyance.  The  company  was 
also  empowered  to  take  increased  charges  for  the 
conveyance  of  goods  by  agreement  with  the 
owners  of  goods  by  reason  of  any  special  service. 
The  company  having  for  a  considerable  time 
carried  on  their  line  coals  in  carriages  belonging 
to  the  plaintiflF,  from  P.  to  H.,  made  a  demand  of 
a  gross  sum  equal  to  the  amount  of  the  tonnage 
rates  for  coals  and  use  of  engines  ;  and  also  of  a 
sum  claimed  by  them  for  sending  back  the 
plaintiff's  empty  carrii^res  from  H.  to  P.  They 
gave  no  explanation  of  the  items  making  up  the 
gross  sum  claimed.  The  plaintiff  having  omitted 
to  pay  the  amount  claimed,  the  company  sold 
the  plaintiff's  carriages  and  goods  to  satisfy  the 
amount  due: — Held,  that  the  sum  claimed  for 
sending  back  the  return  waggons  was  not  toll, 
and  that  the  company  having  demanded  a  lai*ger 
sum  than  that  due  for  tolls,  the  sale  was  un- 
lawful.   Ih, 

An  act  empowered  a  railway  company  to  seize 
and  sell  goods,  for  which  tolls  due  to  the  com- 
pany had  not  been  paid,  providing  the  persons 
seizing  the  goods  should  have  their  names  annexed 
to  the  list  of  tolls,  and  a  demand  had  been  pre- 
viously made,  and  that  on  refusal  the  goods  had 
been  appraised.  Where  the  first  and  last  condi- 
tions had  not  been  complied  with  by  a  railway 
company  who  had  seized  coals  belonging  to  A., 
for  tolls  due  by  him,  and  the  only  evidence  of  a 
demand  was  the  presenting  of  a  bill  of  A.  for  the 
amount  of  the  tolls,  which  was  dishonoured  : — 
Held,  that  the  company  had  no  right  to  seize  the 
goods.  North  V.  London  and  South- Western 
Jlailway  Company,  14  C.  B.,  N.  S.  132  ;  32  L. 
J.,  C.  P.  156  ;  9  Jur.,  N.  S.  896  ;  8  L.  T.  246 ;  11 
W.  R.  624. 


VIII.    MEASURE  OF  DAMAGES  FOR 
NEGLIGENCE. 

For  Kon-deliYory— Knowledge  of  Carriers.]— 
Where  the  owners  of  a  flour  mill  sent  a  broken 
iron  shaft  to  an  office  of  carriers,  to  be  conveyed 
by  them,  and  their  clerk,  who  attended  at  the 


'  office,  was  told  that  the  mill  was  stopped ;  that 
the  shaft  must  be  delivered  immediately,  and 
that  a  special  entry,  if  necessary,  must  be  made 
to  hasten  its  deliveiy ;  and  the  delivery  of  the 
broken  shaft  to  the  consignee,  to  whom  it  had 
beca  sent  as  a  pattern  by  which  to  make  a  new 
shaft,  was  delayed  for  an  unreasonable  time,  in 
consequence  of  which  the  owners  did  not  receive 
the  new  shaft  for  some  days  after  the  time  they 
ought  to  have  received  it,  and  they  were  conse- 
quently anable  to  work  their  mill  from  want  «f 
the  new  shaft,  and  thereby  incurred  a  loss  of 
profits  : — Held,  that  under  the  circumstances 
such  loss  could  not  be  recovered  in  an  action 
against  the  carriers.  Uadley  v.  BaxendaU,  9  £x« 
341  ;  23  L.  J.,  Ex,  179  ;  18  Jur.  358  ;  2  C.  L.  R. 
617. 

Liability  for  Delay  in  Tranimission  of  Goods 
with  inherent  Defect.] — On  the  19th  of 
December,  1881,  eighteen  bales,  marked  *'Rags,*' 
were  delivered  by  the  plaintiffs  in  London  to  the 
defendants  for  conveyance  to  W.  station  in  Kent, 
where  in  the  ordinary  course  they  should  have 
been  delivered  within  twenty-four  hoois.  By 
mistake  they  were  forwarded  to  another  place, 
and  did  not  reach  the  W.  station  ontil  the  4th  of 
January,  1882,  when,  finding  them  to  have 
become  heated  (through  being  packed  in  a  damp 
state)  and  therefore  imfit  for  the  manufacture  of 
paper,  the  consignees  rejected  them ;  and  ulti- 
mately the  rags  were  found  useless  for  any 
purpose,  and  were  destroyed.  There  being  an 
admitted  breach  of  duty  on  the  part  of  the  de- 
fendants, and  it  being  conceded  that  the  rags 
would  have  sustained  no  injury  if  they  had  been 
packed  dry,  the  county  court  judge  gave  a 
verdict  for  the  plaintiffs,  but  for  nominal 
damages  only,  on  the  ground  that  the  loss  was 
attributable  to  the  plaintifb*  own  act  in  packing 
the  rags  in  a  damp  state,  without  informing  the 
defendants  that  special  care  was  neceasaiy. 
Upon  a  motion  to  enter  a  verdict  for  the  plaintiffs 
for  the  admitted  value  of  the  goods  : — Held,  that 
the  ruling  of  the  judge  was  corrects  Baldwin 
V.  JAmdcm,  CliMh^im  and  Dover  Bailway  Cttm- 
pany,  9  Q,  B.  D.  582. 

Wrong   Doliyery.] — A    statement   of    claim 
alleged   that    the    defendants    were    common 
carriers ;  that  C.  and  B.  were  in  the  habit  of 
sending  empty  casks  by  defendants*  railway  to 
plaintiff,  which  plaintiff  filled  with  ketchup  and 
returned ;  that  defendants,  by  their  agents  and 
servants,  knew  the  purpose  for  which  the  casks 
were  delivered  to   plaintiff;    that    defendants 
negligently  and  improperly  dc&Iivered  to  plaintiff, 
as  C.  and  B.'s  casks,  certain  other  casks  not  be- 
longing to  0.  and  B.,  and  which  had  contained 
turpentine ;    that    plaintiff   not    knowing,   or 
having  reasonable  means  of  knowing,  that  the 
empty  casks  delivered  were  not  G.  and  R*9, 
filled  them  with  ketchup,  which  was  spoiled : — 
Held,  on  demurrer,  that  the  statement  of  claim 
shewed  no  duty  on  the  part  of  the  defendants 
which  could  give  rise  to  a  cause  of  action,  and 
therefore  they  were   not   liable.      Ctiindmftom 
V.  Oreat  Northern  Bailway  Company,  49  ll  T. 
392— C.  A. 

Loii,  whether  or  not   direetly  attribntablo 
to   Breach  of  Contraet.] — The  defendants,  a 

railway  company,  contracted  with  the  plaintiiF 
to  provide  within  a  reasonable  time  a  particular 
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description  of  large  waggons,  at  a  specified  rate 
of  freight  per  waggon,  for  the  carriage  of  a 
quantity  of  hay  from  a  station  on  their  line  to 
G.,  a  town  about  twenty-five  miles  distant, 
where  the  hay  was  intended  for  sale.  Five  tons 
were  delivered  to  the  defendants,  but  carrie^l  by 
them  in  smaller  waggons,  for  which  they  charged 
and  were  paid  the  same  rate  per  waggon,  thus 
increasing  the  cost  of  carriage  per  ton.  They 
did  not  provide  waggons  of  uie  description 
agreed  for,  and  thus  (as  it  was  conceded)  com- 
mitted a  breach  of  their  contract.  The  plaintiff 
did  not  deliver  to  them  for  conveyance  the  rest 
of  the  hay,  which  he  kept  for  some  time,  and, 
after  notice  to  the  company,  sold  and  disposed  of 
under  cost  price.  In  an  action  for  breach  of 
the  contract,  in  which  the  defendants  paid  into 
court  sufficient  to  cover  the  extra  cost  of  carriage 
of  the  five  tons,  the  jury,  in  answer  to  a  question 
submitted  to  them  by  the  learned  judge,  notwith- 
standing an  objection  by  the  defendants,  found 
that  the  plaintiff  acted  in  a  reasonable  manner 
in  keeping  and  disposing  of  the  residue  of  the 
hay  as  he  did,  and  the  learned  judge  directed  a 
verdict  for  him  for  the  profits  wMch  the  jury 
found  would  have  been  realized,  if  the  hay  had 
been  conveyed  pursuant  to  contract,  by  sales  at 
G.  at  the  market  prices,  in  addition  to  the  actual 
loss  which  the  plaintiff  had  incurred  upon  the 
sale  and  disposal  of  the  residue  : — Held,  a  mis- 
direction, and  that  the  question  as  to  the  reason- 
ableness of  the  plaintiff's  conduct  in  keeping, 
selling,  and  disposing  of  the  residue  of  the  hay 
ought  not  to  have  been  submitted  to  the  jury, 
inasmuch  as  the  loss  thereby  sustained  was  not 
directly  attributable  to  the  breach  of  contract, 
and  was  therefore  a  loss  for  which  the  de- 
fendants were  not  liable.  Irvine  v.  Midlarid 
Great  Went  em  Railway  Company^  6  L.  K.,  Ir. 
55. 

Held,  further,  that  if  the  hay  had  been  de- 
livered to  the  defendants  for  carriage,  or  had 
been  otherwise  conveyed  in  a  reasonable  manner 
to  its  destination,  the  proper  measure  of  damages 
would  have  been  the  extra  cost  of  conveyance, 
and  that  the  only  damages  which  the  plaintiff 
could  recover  was  the  extra  cost  in  respect  of  the 
five  tons  actually  delivered  and  conveyed,  such 
being  the  only  loss  sustained  by  him  directly 
attributable  to  the  defendants*  breach  of  contract. 
The  rule  in  Iladley  v.  Baxendale  (9  Ex.  341) 
considered.    lb. 

Late  Delivery— Bub-Contraot.]— The  plaintiffs, 
in  the  beginning  of  1871,  contracted  to  supply, 
at  4«.  a  pair,  a  large  quantity  of  shoes  to  if.  & 
Co.,  who  required  them  to  fulfil  a  contract  for 
the  supply  of  the  French  army  during  the  war. 
The  last  day  for  delivery  by  the  plaintiffs  was 
the  8rd  of  February,  1872,  and  all  shoes  not 
so  delivered  would  be  thrown  back  on  the  plain- 
tiffs* hands.  The  plaintiffs  delivered  a  certain 
quantity  of  shoes  to  the  Midland  Railway  Com- 
pany at  Kettering,  consigned  to  H.  &  Co.,  in 
Ixmdon,  in~  time  to  be  delivered  on  that  day. 
Notice  was  given  to  the  station-master  that  the 
plaintiffs  were  under  contract  to  deliver  on  that 
day,  and  if  not  so  delivered  the  shoes  would  be 
thrown  on  their  hands,  but  no  further  informa- 
tion. The  shoes  were  not  delivered  by  the  com- 
pany till  the  morning  of  the  next  day,  and  were 
rejected.  The  plaintiffs,  using  their  utmost  en- 
deisbvours,  could  only  sell  the  rejected  shoes  at 
29, 9d,  a  pair,  and  in  consequence  of  the  cessation 


of  the  war  the  consignees,  but  for  their  French 
contract,  could  not  have  sold  them  at  a  higher 
price  even  if  duly  received.  The  company  paid 
into  court  20/.,  which  was  sufficient  to  cover  the 
incidental  expenses  and  the  ordinary  damages  to 
which  the  plaintiffs  would  be  entitled,  but  the 
latter  claimed  to  be  entitled  to  recover  the  dif- 
ference between  4«.  and  2*.  9d,  a  pair  : — Held, 
that  they  were  not  entitled  to  recover  the  dif- 
ference. Some  v.  Midland  Railway  Company^ 
8  L.  R.,  C.  P.  131  ;  42  L.  J.,  C.  P.  59 ;  28  L.  T. 
312  ;  21  W.  R.  481— Ex.  Ch. 

R.  sent  goods  from  Manchester  by  railway  to 
his  traveller  at  Cardiff ;  the  delivery  of  the  goods 
was,  through  the  negligence  of  the  company,  de- 
layed until  the  traveller  had  left  Cardiff,  and  R. 
in  consequence  lost  the  profits  which  he  would 
have  derived  from  a  sale  at  Cardiff : — Held,  that, 
in  the  absence  of  notice  to  the  company  of  the 
object  for  which  the  goods  were  sent,  R.  could 
not  recover  from  the  company  such  profits  as 
damages  for  the  delay.  Great  Western  Railway 
Company  v.  Redmayne,  1  L.  R.,  C.  P.  329  ;  35 
L.  J.,  C.  P.  123  ;  12  Jur., N.  S.  692  ;  14  W.  R.  206  ; 
1  H.  &  R.  97. 

Partionlar  Purpose.]  —  The  plaintiff  was  a 
dealer  in  cattle-spice  and  was  in  the  habit  of 
going  about  to  agricultural  shows  exhibiting 
samples  of  his  goods.  He  so  exhibited  them  at 
Birmingham,  and  desiring  to  exhibit  them  at 
Newcastle,  he  had  them  delivered  to  an  agent  of 
a  railway  company  who  had  a  special  office  on 
the  show-ground  at  Birmingham  for  the  purpose 
of  forwarding  goods  that  had  been  exhibited. 
The  company's  clerk  supplied  a  blank  consign- 
ment note.  This  plaintiff's  agent  filled  up,  de- 
scribing the  goods  as  sundries,  and  the  address 
as  Newcastle  show-ground,  and  indorsing  it, 
"  Must  be  delivered  Monday  certain."  A  con- 
versation also  took  place  with  reference  to  the 
vital  importance  of  having  the  goods  at  New- 
castle on  Monday.  The  goods  not  having  been 
delivered  at  Newcastle  on  Monday,  nor  in  time 
for  the  show,  the  plaintiff,  who  had  gone  there  to 
meet  them,  sued  the  railway  company  for  the 
non-delivery,  claiming  damages  for  his  expenses 
and  loss  of  time  or  profit.  The  company  paid 
10^.  into  court  to  cover  expenses,  and  a  veraict 
was  entered  for  20Z.  additional  in  respect  of  loss 
of  time  or  profit : — Held,  that  the  verdict  was 
right,  the  surrounding  circumstances  justifying 
the  inference  that  the  clerk  knew  the  purpose 
for  which  the  goods  were  wanted,  and  made  that 
the  basis  of  the  contract  so  as  to  render  the  com- 
pany responsible  for  the  damage  naturally  flow- 
ing from  the  non-delivery.  Simpson  v.  London 
and  Nortli-  Western  Railway  Company,  X  Q.  B. 
D.  274  ;  45  L.  J.,  Q.  B.  182  ;  33  L.  T.  805  ;  24 
W.  R.  294. 

Held,  also,  that  in  the  case  of  a  man  whose 
business  it  was  to  attend  agricultural  shows  and 
make  profit  thereby,  the  profit  which  would 
have  been  made  at  a  particular  show  is  not  too 
speculative  to  form  the  subject  of  damages. 
Ih. 

A  prize  had  been  offered  for  the  best  plan  and 
model  of  a  machii^e  for  loading  colliers  from 
barges,  and  plans  and  models  intended  for  the 
competition  were  to  be  sent  by  a  certain  day  ;  a 
party  ^sent  a  plan  and  model  accordingly  by  a 
railway,  but,  through  negligence,  it  did  not 
arrive  at  its  destination  until  after  the  appointed 
da^  :->Sembley  the  proper  measure  of  damages 
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in  such  case  is  the  value  of  the  labour  and 
materials  expended  in  making  the  plan  and 
model,  and  not  the  chance  of  obtaining  the  priBe, 
as  the  latter  is  too  remote  a  ground  for  damages. 
Watsons,  Ambergate Railway  Company^  15  Jur. 
440. 

What  if  a  fuffleieat  Kotiee  of  a  Sub-Contract.] 
— On  the  6th  June,  C.  delivered  at  a  booking- 
office  in  London,  samples  to  be  carried  by  the 
Midland  Railway  Company  to  Chesterfield ;  no 
directions  were  given  as  to  the  mode  of  carriage, 
and  the  goods  were  sent  by  goods  train  at  the 
ordinary  rat«.  The  samples  were  contained  in  a 
l)ox,  on  the  top  of  which  was  a  sfMJcial  printed 
label  in  the  following  terras,  "  Traveller's  goods. 
Deliver  immediately,"  and  underneath  was 
■written  the  address  of  the  consignee.  The  goods 
not  being  delivered  before  the  evening  of  the  8th 
of  June,  although  they  might  reasonably  have 
been  delivered  on  the  7th,  C.  sued  the  company 
to  recover  one  guinea  paid  by  them  to  their 
traveller  for  his  expenses  at  the  usual  rate  of  one 
guinea  a  day,  for  which  time  he  was  delayed  at 
Chesterfield  by  the  non-receipt  of  the  goods  : — 
Held,  that  there  was  no  special  contract  between 
the  parties,  nor  was  the  merely  labelling  the  box 
as  "Traveller's  goods"  sufficient  notice  to  the 
company  of  the  purpose  for  which  the  goods 
were  being  sent,  so  as  to  make  that  purpose 
common  knowledge  to  both  parties,  or  in  any 
way  to  affect  the  company  with  special  notice  of 
the  facts  so  as  to  make  particular  damages 
recoverable  against  them.  Candy  v.  Midland 
Railway  Company^  38  L.  T.  226. 

Delay— Knowledge  of  Carrier.]  —  On  Wed- 
nesday, 7th  August,  a  railway  company  received 
goods  from  the  plaintiff  to  be  carried  from  A.  to 
B.,  near  S.,  by  luggage  train  ;  the  plaintiff 
having  contracted  to  supply  them  on  hire  at  B. 
on  Saturday,  10th  August.  The  ordinary  practice 
of  the  company,  if  goods  did  not  make  a  truck 
load,  was  to  send  to  N.,  which  was  farther  from 
B.  than  S.  from  N.  :  they  might  be  sent  either  by 
railway  to  S.,  from  which  there  is  a  carrier  to  B., 
daily,  or  direct  to  B.  by  a  carrier  on  Tuesdays 
and  Thursdays.  The  company  sent  the  goods, 
which  were  not  a  truck  load,  to  N.,  and  kept 
them  there  from  Friday  till  Tuesday,  and  then 
sent  them  by  the  carrier  to  B.,  where  they  arrived 
on  Wednesday.  The  plaintiff  did  not  inform  the 
company  that  it  was  important  that  the  goods 
should  arrive  at  B.  on  the  10th  August,  nor  was 
it  known  to  the  plaintiff  that  the  goods,  if  a  truck 
load,  would  have  been  sent  direct  to  S.  In  an 
action  to  recover  the  loss  of  the  hire  of  his  goods 
and  for  personal  expenses  in  inquiring  for  them, 
the  jury  having  found  that  the  delay  at  N.  was 
unreasonable  : — Held,  that  the  plaintiff  was  en- 
titled to  the  latter  damages  but  not  to  the  former. 
Hales  V.  London  and  North-  Western  Railway 
Company^  4  B.  &  S.  66. 

The  plaintiffs  delivered  to  a  railway  company 
ten  tons  of  cotton,  to  be  carried  from  Liverpool 
to  Oldham.  In  the  usual  course  the  cotton 
should  have  been  received  on  the  following  day, 
but  it  did  not,  in  fact,  arrive  till  four  days  after- 
wards. In  consequence  of  the  delay  a  new  mill 
of  the  plaintiffs  was  stopped  for  want  of  cotton 
to  go  on  with.  At  the  time  of  the  delivery  of  the 
cotton  to  the  company  nothing  was  said  as  to  the 
particular  delay  likely  to  result  from  the  delay 
in  forwarding  it.    But,  on  the  day  before  it  was 


delivered  to  the  company,  and  repeatedly  on 
each  succeeding  day,  until  it  arrived  at  Oldham, 
one  of  the  plaintiffs  called  to  inquire  aboot  it ; 
and  on  each  occasion  told  the  manager  of  the 
goods  department,  at  the  Oldham  station,  that 
the  mill  was  at  a  stand,  solely  on  the  non-delivety 
of  the  cotton.  In  an  action  against  the  company 
for  neglect  in  delivering  the  cotton,  the  plaintiffs 
proved  that  during  the  time  the  mill  was  at  a 
stand  they  had  paid  in  wages  11, ;  and  that  the 
profit  which  would  have  been  made,  if  the  mill 
had  been  at  work,  was  7^.  10*.  The  judge  of  the 
county  court  told  the  jury,  that  when,  by  the 
neglect  of  a  carrier,  a  man  had  no  material  to 
carry  on  his  business,  he  had  a  right  to  charge, 
as  legal  damage,  such  loss  as  naturally  and  im- 
mediately arose  fram  stopping  the  mill ;  that  the 
plaintiffs  were  entitled  to  the  money  they  had 
actually  paid  as  wages,  72. ;  and  that  the  profit 
which  the  plaintifb  would  have  made  was  a  fair 
subject  of  calculation ;  and  the  jury  shonld. 
therefore  give,  over  and  above  the  7Z.,  sach 
amount  as  would  be  the  actual  loss  and  detriment 
the  plaintiffs  had  suffered  by  the  nou-arrival  of 
the  cotton  in  due  course  : — Held,  that  this  was  a 
misdirection,  and  the  plaintiff  were  not  entitled 
to  the  amount  of  w^pes  paid,  and  of  the  profits 
lost  as  legal  damages,  inasmuch  as  it  assumed 
that  the  stoppage  of  the  mill  arose  entirely  frc*m 
the  non-delivery  of  the  cotton,  when,  in  fact^  it 
arose  partly  from  that,  and  partly  from  the 
plaintiffs  having  no  cotton  to  go  on  with.  6ce  v. 
Laneattliire  and  Yorkshire  Railway  Company^ 
6  H.  &  N.  211  ;  30  L.  J.,  Ex.  11 ;  3  L.  T.  328  ;  9 
W.  R.  103. 

What  is  Xeasonable  Expedition.]  —  Carriers 
are  bound  to  convey  with  reasonable  expedition, 
and  if  their  course  of  business  is  inconsistent 
with  that,  it  is  no  answer  to  an  action  against 
them  for  damages  arising  from  delay,  that  they 
carried  at  the  ordinary  rate  in  which  they  con- 
ducted their  business.  Blaltenwre  v.  Lancashire 
and  Yorkshire  Railtoay  Company,  1  F.  &  F.  76. 

Carriage  beyond  limit  of  Line»Eztra  De- 
mand.]— ^A  party  delivered  to  a  railway  company 
goods  to  carry  from  A.  to  B.,  pacing  the  car- 
riage, to  be  delivered  to  a  party  there.    Part  of 
the  transit  was   effected  by    another   railway 
company,  which  refused  to  deliver  up  the'goods  to 
the  consignee  without  payment  of  an  additional 
specified   sum  ;    but    an    action    having    been 
threatened  against  the  contracting  company,  an 
offer  was  made  to  deliver  them  np  without  that 
payment.    The  action  was,  however,  persevered 
in,  the  plaintiff  declaring  against  the  company 
as  carriers,  with  a  count  in  trover  for  the  c<mi- 
version  of  the  goods,  subsequently  to  which  they 
were  given  up  in  damaged  state  : — Hel4»  that  the 
additional  sum  demanded  for  the  goods  was  not 
the  measure  of  damage.  Davis  v.  North-  Western 
Railway  Company,  4  Jur.,  N.  S.  1303. 

Bepreeiation  of  Bulk— lojnry  to  Part] — The 
plaintiff,  a  hop  grower  in  Kent,  sent  to  Xlonikm 
by  railway  some  pockets  of  hops  consigned  to  a 
purchaser.  The  railvray  company  kept  the  hops 
for  some  days  on  their  premises  in  an  open  van, 
whereby  a  small  portion  was  stained  by  wet,  and 
the  purchaser  rejected  the  whole,  as  he  was  en- 
titled to  do  by  the  custom  of  the  market.  The 
plaintiff  dried  the  stained  hops,  and  th^  were 
rendered  as  good  as  ever  for  actual  use,  bit  the 
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staining  had  depreciated  the  market  value  of  the 
bulk.  The  plaintiff  sent  the  hops  to  a  factor  for 
sale,  but  at  that  time  the  market  price  of  hops 
had  considerably  fallen  from  what  it  was  at  the 
time  the  hops  ought  to  have  been  delivered.  The 
company  hild  no  notice  that  the  hops  were  sent 
to  London  for  sale  : — Held,  first,  that  he  was 
entitled  to  recover,  as  damage,  the  amount  of  the 
depreciation  in  the  market  value  of  the  hops,  and 
was  not  confined  to  the  value  of  the  portion 
actually  damaged.  Collard  v.  SmUJif- Eastern 
Railway  Company,  7  H.  &;  N.  79  ;  30  L.  J.,  Ex. 
393 ;  7  Jur.,  N.  S.  960  ;  4  L.  T.  410 ;  9  W.  R. 
697. 

Held,  secondly,  that  he  was  entitled  to  recover, 
as  damages,  the  difference  between  the  market 
price  on  the  day  when  the  hops  were  sold,  and 
the  day  when  they  ought  to  have  been  de- 
livered,   lb. 

Value— How  estimated.] —Where  goods  are 
delivered  to  a  carrier,  to  be  carried  from  A.  to  B., 
and  are  lost,  the  owner  is  entitled  to  recover  the 
value  of  the  goods  at  B. ;  and  that  value  is  the 
price  for  which  they  can  be  got  to,  not  aty  B. 
liii^e  V.  Baxendale",  7  H.  &  N.  96 ;  30  L.  J., 
Ex.  371. 

C,  by  an  agent  at  B.,  received  small  parcels, 
and  had  them  put  into  a  hamper  addressed  to 
himself  at  L.,  and  sent  by  railway  ;  these  small 
parcels,  which  were  addressed  to  different  per- 
sons, it  was  the  business  of  C.  to  deliver  as 
addressed  ;  in  its  transit  on  the  railway,  a  small 
parcel  addressed  to  Mr.  K.  was  abstracted  from 
the  hamper : — Held,  in  an  action  by  C.  against 
the  company,  for  loss  of  the  parcel,  that  it  was 
sufficient  to  prove,  that  it  was  not  in  the  hamper 
when  delivered  to  C.  by  the  company,  and  that 
it  was  not  necessary  to  go  into  evidence  to  shew 
that  the  company  had  not  delivered  it  to  Mr.  K., 
and  that  the  amount  of  damages  in  such  action 
was  the  value  of  the  lost  parcel,  as  C.  would  be 
liable  to  that  amount  to  the  owner  of  it.  Crouch 
V.  London  and  Xortli-  Western  Railway  Company , 
2  C.  &  K.  789. 

Where  goods  arc  intrusted  to  a  carrier  for  con- 
veyance and  lost  by  the  way,  the  measure  of 
damages  is  the  market  value  of  the  goods  at  the 
place  of  destination  at  the  time  when  they 
should  have  been  delivered.  If  this  test  is  inap- 
plicable, by  reason  of  there  being  no  market  for 
goods  of  the  description  at  the  place  of  delivery, 
the  jury,  in  assessing  the  damages,  must  ascertain 
the  cost  price  of  the  goods  and  the  expenses  of 
transit  (if  paid),  and  a  Id  to  these  items  such  a 
sum  for  importer's  profits  as  in  their  discretion 
shall  appear  reasonable.  O^Uanlan  v.  Great 
Western  Railway  Company^  6  B.  &  S.  484  ;  34 
L.  J.,  Q.  B.  154  ;  11  Jur.,  N.  S.  797  ;  12  L.  T. 
490 ;  13  W.  R.  741. 


into  articles  of  sale,  and  disposing  of  them  can- 
not be  taken  into  account.  Wihon  v.  Laji' 
oashire  and  Yorkshire  Railway  Company^  9  C. 
B.,  N.  S.  632  ;  30  L.  J.,  C.  P.  232  ;  7  Jur.,  N.  S. 
862  ;  3  L.  T.  859  ;  9  W.  R.  635. 

Contract  lubseqnently  Perfected.] — The  plain- 
tiflf  having  sent  a  quantity  of  hops,  of  more  than 
10/.  value,  by  a  i*ailway  company,  the  consignee, 
having  refused,  to  receive  them  on  account  of 
not  being  delivered  in  time,  afterwards  sent  to 
the  plaintiff  a  signed  memorandum  of  the  ori- 
ginal contract:  —  Held,  that  in  assessing  the 
damages  for  negligence,  the  jury  was  not  at 
liberty  to  take  into  account  the  loss  of  the 
bargain  between  the  plaintiff  and  the  consignee. 
Simmons  v.  South- Eastern  Railway  Company ,  7 
Jur.,  N.  S.  849. 

If  goods  are  delivered  too  late  by  a  canier, 
the  owner  ought  instantly  to  sell  at  market  price, 
and  realize  his  loss ;  and  the  difference  between 
the  price  he  obtains  by  the  sale  at  that  time, 
and  that  which  he  would  have  obtained,  is  the 
only  measure  of  damages.    lb. 

Costs  of  Xemoyal.] — 6.  sent  goods  by  carriers, 
to  be  delivered  in  Bedford  on  a  Thursday,  in 
order  to  be  ready  for  the  market  on  Saturday, 
but  did  not  give  notice  that  they  were  sent  for 
that  purpose.  On  that  day  hi^  clerk  proceeded 
there,  and  owing  to  the  non-delivery  of  the  goods 
till  the  Monday  following,  he  removed  them  to 
another  place  for  sale.  In  an  action  for  the 
non-delivery  of  the  goods  within  a  reasonable 
time,  the  expenses  so  incurred  may  be  given  by 
the  jury  as  damages.  Black  v.  Baxendale,  1  Ex. 
410 ;  17  L.  J.,  Ex.  50. 

Cpsts  of  PrcTions  Action.] — ^A.  entered  into  a 
contract  with  B.  to  forward  goods ;  B.  entered 
into  a  contract  with  C.  to  carry  them ;  the 
goods  were  damaged  through  C.  's  default ;  A. 
brought  an  action  against  B.,  and  B.  defended 
and  incurred  costs  : — Held,  that  B.  could  not,  in 
an  action  against  C,  recQver  the  costs  of  the  pre- 
vious action  without  C.'s  express  authority  to 
defend  it.  Baxendale  v.  London,  CJiatham  and 
Dover  Railway  Company,  10  L.  R.,  Ex.  36  ;  44 
L.  J.,  Ex.  20 ;  32  L.  T.  330  ;  23  W.  R.  167— Ex. 
Ch. 


Profits  to  be  derived  from  Kannfaotore.] — 

The  measure  of  damages  payable  by  railway 
carriers  who  have  received  goods,  ordered  by 
the  plaintiff  from  his  correspondent  living  at 
a  distance,  and  delivered  to  the  company 
directed  to  the  plaintiff,  but  not  delivered 
until  the  season  for  them  was  past,  is  the 
difference  between  the  exchangeable  or  market- 
able values  of  the  goods  which  they  would  have 
had  at  the  time  when  they  ought  to  have  ar- 
rived, and  which  they  had  when  they  actually 
arrived ;  and  the  loss  of  profits  which  the  plaintiff 
^{rould  liave  derived  from  making  up  these  goods 


Failing  to  provide  Horse-Boxesfor  Conveyance 
of  Horses  intended  for  Sale  at  Auction.] — A 
railway  company  having  failed  to  provide  horse- 
boxes, pursuant  to  contract,  for  the  conveyance 
of  horses  for  sale  by  auction  in  Dublin  on  the 
day  but  one  following,  the  owner  was  compelled 
to  send  them  by  road,  a  distance  of  twenty-four 
miles,  in  order  that  they  might  arrive  in  due 
time  for  the  sale,  and  for  previous  inspection  by 
purchasers.  The  horses,  which  were  valuable 
nunters,  were  in  soft  condition  at  the  time. 
They  were  deteriorated  in  appearance  by  the 
&tigue  of  the  road  journey ;  one  of  them  was 
lamed ;  and  such  as  were  sold  realized  prices 
below  what  would  have  been  otherwise  obtained, 
the  others  being  left  on  the  owner's  hands.  It 
appears  that  if  they  had  been  in  hard-fed  con- 
dition they  would  have  borne  the  journey  with- 
out injury.  The  company's  station-master  was, 
at  the  time  of  the  contract,  aware  of  the  intended 
sale,  and  on  the  day  on  which  it  was  to  take  place  : 
— ^Held,  that  the  company  were  not  liable  in 
damages  for  the  whole  of  the  loss  which  the  owner 
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sastained  in  consequence  of  the  injuries  occasioned 
to  the  hoTRCs  by  the  road  journey,  but  that  the 
measure  of  damages  was  the  deterioration  which 
the  horses,  if  in  ordinary  condition  and  fit  to 
make  the  journey,  would  have  suffered  thereby, 
and  the  time  and  labour  expended  on  the  road. 
Waller  t.  The  Midland  Orvat  Western  Railway 
{^Ireland)  Company j  i  L.  R.,  Ir.  376.  Reversing 
1  Ir.  L.  R.  520. 

The  plaintiff  sent  some  horses  to  stables  with 
which  the  defendant  had  contracted  to  supply 
him  during  a  fair.  Another  person  to  whom 
the  defendant  had  subsequently  let  the  same 
stables,  with  the  assistance  of  the  defendant's 
per^'ants,  turned  the  plaintiff's  horses  out  of  the 
stables  without  their  clothing,  and  while  they 
were  standing  in  the  defendant's  yard  until  other 
stables  could  be  procured,  some  of  them  caught 
cold  and  became  depreciated  in  vale.  The  jury 
found  that  the  depreciation  in  value  was  the 
result  of  the  breach  of  contract  by  the  defen- 
dant:— Held  (by  the  Court  of  Appeal — dubitante 
Bramwell,  L.  J.),  that  the  defendant  was  liable 
for  the  depreciation  thus  caused,  and  that  the 
damage  was  not  too  remote.  Hohhs  v.  London 
and  Siyuth'Wi'Mtern  Hailway  Company  (10 L.  R., 
Q.  B.  Ill)  questioned.  M^Mahon  v.  Field,  7 
Q.  B.  D.  591  ;  50  L.  J.,  Q.  B.  652  ;  45  L.  T.  381 
— C.  A.  Reversing  60  L.  J.,  Q.  B.  311  ;  44  L.  T. 
175;  29W.  R.  472. 

Lou  of  Bamplot— Traveller— Hotel  Ezpensei.] 
— A  commercial  traveller  delivered  a  parcel  oi 
samples  to  a  carrier  to  be  carried  to  A.,  but  did 
not  state  the  contents  of  the  parcel,  or  the  pur- 
l)08e  for  which  it  was  required.  By  the  negli- 
gence of  the  carrier  the  delivery  of  the  parcel 
was  delayed,  and  the  traveller  spent  three  days 
at  A.  unemployed,  waiting  for  it.  In  an  action 
against  the  carrier  for  negligence,  in  which  the 
hotel  expenses  of  the  traveller  during  the  time 
he  was  waiting  for  the  parcel  were  claimed  as 
damages  : — Held,  that  such  damages  were  too 
remote,  and  could  not  be  recovered.  Woodger 
V.  Great  Western  Railway  Company,  2  L.  R., 
C.  r.  318  ;  36  L.  J.,  C.  P.  177  ;  15  L.  T.  679 ; 
15  W.  R.  383. 

Kon-sale — Contraot.]  —  In  order  to  recover 
damages  for  non-sale,  owing  to  delay  in  carry- 
ing, there  must  have  been  an  actual  contract  to 
buy  for  a  price.  Hart  t.  Raxendale,  16  L.  T. 
390. 

General  Detoription — Knowledge  of  Carrier.] 

— B.  delivered  to  a  carrier's  servant  on  a  quay 
at  Glasgow,  for  shipment  on  board  his  vessel 
which  lay  alongside,  several  cases  containing 
machinery,  which  was  intended  for  the  erection 
of  a  saw-mill  at  Vancouver's  Island.  The  master 
gave  a  bill  of  lading  for  them,  describing  the 
cases  as  containing  merchandize.  The  carrier 
knew  generally  of  what  the  shipment  consisted. 
On  the  arrival  of  the  vessel  at  her  destination,  one 
of  the  cases,  which  contained  machinery  without 
which  the  mill  could  not  be  erected,  could  not 
be  found  on  board  ;  and  B.  was  obliged  to  send 
to  England  to  replace  the  lost  articles  : — Held, 
that  the  measure  of  damages  for  the  breach  of 
contract  was,  the  cost  of  replacing  the  lost 
articles  in  Vancouver's  Island,  with  interest  at 
5  per  cent,  upon  the  amount  until  judgment,  by 
way  of  compensation  for  the  delay.    JBritisn 


Columbia  Saw- Mill  Company  t.  KettJeship.  S 
L.  R.,  C.  P.  499 ;  37  L.  J.,  C.  P.  235 ;  18  ll  T. 

604. 

Kominal  Damages  in  TroYer  fdr  Pre-Delivary.  ] 

— The  plaintiffs,  grain  merchants  at  Hull,  were 
in  the  habit  of  employing  G.  at  Birmingham  as 
their  broker  and  agent  to  sell  grain  for  them  in 
the  Birmingham  district,  whi(£  grain  was  con- 
signed by  the  plaintiffs  from  time  to  time  to  a 
station  at  Birmingham,  to  be  there  held  by  the 
company,  as  warehousemen,  "to  the  plain ti^' 
order."  The  course  of  business  was  for  G.  to 
take  samples  from  the  grain  at  the  station  for 
the  purpose  of  effecting  sales,  and  upon  effect- 
ing a  sale,  to  communicate  to  the  plaintiffs  the 
buyer's  name,  together  with  the  quantity,  qnalitj, 
and  price  of  the  grain  sold  ;  and  the'plaintiiSs 
would  then  forwaid  an  invoice  with  a  deliTeiy 
order  on  the  railway  company  to  the  purchaso', 
who  would  thereupon  obtain  delivery  of  the  grain 
from  the  railway  company.  In  June,  1873,  the 
plaintifb  discovered  that,  on  various  occasions 
between  January,  1872,  and  June,  1873,  G.  bad 
fraudulently  obtained  grain  from  the  railway 
company,  which  the  latter  had  delivered  before 
receiving  the  plaintiffs'  order,  and  that  he  had 
done  this  by  making  sales  to  persons  in  his  own 
employ,  and  fictitious  sales  to  non-existing 
persons,  and  then  presenting  to  the  com- 
pany orders  sometimes  signed  ostensibly  by 
such  persons,  and  indorsed  by  them  for  deHvery 
to  himself,  sometimes  mere  orders  for  deliTenr  to 
himself,  and  sometimes  orders  signed  by  hin)»elf 
for  the  plaintiffs,  he  not  having  their  antbority 
so  to  do.  The  company  delivered  grain  in 
accordance  with  such  orders  before  receiving  any 
order  from  the  plaintiff,  and  in  two  instanoes 
they  delivered  without  any  order  whatever. 
The  plaintiffs,  however,  had  been  subsequently 
paid  by  cheques  from  G.  for  the  grain  bo  pre- 
deliveied.  In  other  cases  of  pre-delivery  by  the 
company  to  G.'s  orders,  the  plaintiffs  had  not 
been  paid;  but  the  purchasers  to  whom  the 
plaintiffs  originally  sent  the  delivery  orders, 
were  at  the  time  debited  in  their  books  with  the 
amounts  which  still  remained  due  to  them  ;  and 
subsequently  to  such  pre-deiiveries,  the  com- 
pany received  from  G.  the  plaintifb'  delivery 
orders,  indorsed  over  to  him  by  the  original 
purchasers ;  the  plaintiffs  not  knowing,  at  the 
time  they  sent  the  delivery  orders  and  made  the 
debits  in  their  books,  that  the  company  had 
parted  with  the  goods  before  receiving  the 
plaintiffs'  orders.  In  an  action  by  the  plaintiffs 
against  the  company : — ^Held,  by  Bramwell  and 
Thesiger,  L.  JJ.  (dissentiente,  Baggallay,  L..  J.), 
that  although  there  had  been  a  converson 
of  the  com  by  the  defendants,  the  plaintiffs 
were  only  entitled  to  nominal  damages.  By 
Baggallay,  L.  J.,  that  the  plaintiffs  had  not 
been  damnified,  and  were  not  entitled  to  even 
nominal  damages.  Hiort  v.  London  and  North' 
Wexiem  Railfoay  Company^  4  Ex.  B.  188  ;  48 
L.  J.,  Ex.  545  ;  40  L.  "T.  674  ;  27  W.  R.  778— 
C.  A.     Reversing  38  L.  T.  424. 


rX.   ACTIONS  AGAINST  CABBEERS. 
1.  Notice  of. 

Kethod  of;  by  Statnte.]— By  8  &  9  ^ct  c  20, 
s.  138,  any  notice,  writ,  or  other  procee(^ng  at 
law  or  in  equity  may  be  served  by  being  left  aty 
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or  transmitted  through  the  post  directed  to  the 
principal  office  of  the  company,  or  one  of  their 
principal  offices,  where  there  shall  be  more  than 
one  : — Held,  that  a  notice  of  action  against  the 
Great  Western  Railway  Company  for  an  over- 
charge for  the  carriage  of  goods  from  Bristol  to 
London,  served  npon  the  superintendent  of  the 
Bristol  station  by  the  plaintiff,  who  resided  at 
Bristol,  was  insufficient,  inasmuch  as  the  secre- 
tary was  in  London,  and  the  control  of  the  rail- 
way was  carried  on,  and  the  ordinary  meetings 
of  the  directors  were  held,  there.  Oarton  v. 
Great  Western,  RaUwav  Company^  27  L.  J., 
Q.  B.  375  ;  4  Jur.,  N.  S.  1036. 

Where  a  railway  company  was  by  its  act  en- 
titled to  notice  of  action,  before  any  action 
should  be  brought  against  them  for  anything 
done  or  omitted  to  be  done  in  pursuance  of  their 
act,  and  an  action  was  commenced  against  them 
for  money  received  by  them  to  the  plaintiff's 
use,  and  on  accounts  stated,  and  they  pleaded 
that  no  notice  of  action  had  been  given,  but 
failed  to  all^e  that  the  money  was  received  or 
the  accounts  stated  in  pursuance  of  their  act : — 
Held,  that  the  plea  was  bad,  as  the  court  could 
not  presume,  even  after  verdict,  that  the  receipt 
of  the  money  or  the  stating  of  the  accounts  was 
a  thing  done  in  pursuance  of  their  act.  Oarton 
V.  Great  Western  Railway  Company,  El.  Bl.  & 
Bl.  837 ;  28  L.  J.,  Q.  B.  321  ;  5  Jur.,  N.  S.  1244 
—Ex.  Ch. 

By  a  railway  act  it  was  enacted,  that  no 
action  should  be  brought  for  anything  done,  or 
omitted  to  be  done,  in  pursuance  of  the  act,  or 
in  the  execution  of  the  powers  or  authorities 
given  by  the  act,  unless  a  previous  notice  in 
writing  should  be  given.  The  company  having, 
contrary  to  the  provisions  of  the  act,  made  ex- 
cessive charges  for  the  carriage  of  goods,  and 
claimed  and  received  the  amount  of  such  charges 
from  the  plaintiff : — Held,  that  in  an  action  to 
recover  the  sums  so  extorted,  the  company  was 
entitled  to  notice  of  action.  Kent  v.  Great 
Western  Railway  Company ^  8  C.  B.  714  j  16 
L.  J.,  O.  X .  72. 

Breach  of  Common  Law  Duty.] — ^A  railway 
company  was  empowered  by  act  of  parliament 
to  carry  goods  and  passengers  on  the  railway, 
and  to  keep  in  repair  the  fences  of  the  same. 
The  act  contained  a  clause,  that  no  action  should 
be  brought  against  the  company  for  anything 
done  or  omitt^  to  be 'done  in  pursuance  of  the 
act,  unless  fourteen  days*  previous  notice  of 
action  was  given  of  such  intention.  The  com- 
pany undertook  to  carry  some  horses  by  the 
railway,  but  in  consequence  of  the  fences  of 
the  railway  having  broken  down,  the  train  was 
npset  and  the  horses  injured  : — Held,  that  the 
oompany,  being  sued  in  its  capacity  of  carriers, 
was  not  entitled  to  notice  of  action.  Palmer  v. 
Chrand  Jwiction  Railway  Company^  4  M.  &  W. 
749  ;  7  D.  P.  C.  232. 

Ai  Carriers  of  Passengers.] — A  railway  com- 
pany was  empowered  to  make  a  railway,  which 
all  persons  were  to  have  the- liberty  of  using 
with  carriages,  on  payment  of  tolls.  The  com- 
pany was  also  empowered  to  provide  locomotive 
engines,  and  charge  for  their  use,  and  to  use 
locomotive  engines  and  carriages  for  the  convey- 
ance of  passengers,  and  to  charge  for  such  con- 
veyance, in  addition  to  the  tolls,  within  a  limited 
amount.    It  was  enacted  that  no  action  should 


be  prosecuted  against  any  person,  for  anything 
done,  or  omitted  to  be  done,  in  pursuance  of  the 
act,  or  in  the  execution  of  the  powers  given  by 
it,  without  twenty  days*  notice  in  writing.  A 
declaration  against  the  company  charged,  that 
they  were  q,wners  of  the  railway,  and  of  car- 
riages used  for  the  conveyance  of  passengers 
along  it  for  reward ;  that  the  plaintiff  became 
a  passenger  in  one  of  the  carriages,  for  reward 
to  them ;  and  it  became  their  duty  to  use  due 
care  in  conveying  him.  Breach,  that  they  did 
not  use  due  care  in  conveying  him,  but  so  neg- 
ligently conducted  themselves  in  carrying  him, 
and  managing  the  carriage  in  which  he  was  a 
passenger,  the  train  to  which  it  was  attached, 
and  the  engine,  whereby  it  was  drawn  upon  the 
railway,  that  the  carriage  was  thrown  off  the 
rails,  and  the  plaintiff  injured : — Held,  that  no 
notice  of  action  was  necessary,  the  company 
being  sued  in  their  capacity  of  carriers,  and  not 
for  anything  done  or  omitted  under  the  act. 
Oarpue  v.  London  and  Brighton  Railway  Com- 
pany, 5  Q.  B.  747  ;  D.  &  M.  608  ;  3  Railw.  Cas. 
692  ;  13  L.  J.,  Q.  B.  138  ;  8  Jur.  464. 

2.  FofiM  AND  Nature. 

On  Tort  or  Contract.] — An  action  against  a 
common  carrier  for  negligence  in  non-delivery 
is  an  action  founded  on  contract  and  not  on  tort 
within  s.  5  of  the  County  Courts  Act,  1867  (30 
&  31  Vict.  c.  142).  Fleming  v.  Manchester, 
Sheffield  and  Lincolnshire  Railway  Company,  4 
Q.  B.  D.  81 ;  39  L.  T.  566  ;  27  W.  R.  481— C.  A. 

But  an  action  against  a  carrier  for  loss  of 
goods  by  delivery  to  an  insolvent  purchaser  con- 
trary to  notice  given  by  the  plaintiff  in  exercise 
of  the  right  of  stoppage  in  transitu,  is  an  action 
founded  on  tort  within  the  above  section,  and 
he  is  therefore  entitled  to  costs,  where  he  re- 
covers 12/.  Pontifex  v.  Midland  Railway  Com* 
pany,  3  Q.  B.  D.  23  ;  47  L.  J.,  Q.  B.  28  ;  37 
L.  T.  403  ;  26  W.  R.  209. 

Proof  of  contract  is  not  necessary  to  support 
an  action  against  common  carriers  :  they  may  be 
sued  in  an  action  on  the  case  for  the  injury  as 
arising  ex  delicto,  and  such  an  action  is  not 
necessarily  to  be  considered  quasi  ex  contractu, 
or  founded  on  contract.  Brotlierton  v.  Wood, 
6  Moore,  141  ;  9  Price,  408 ;  3  B.  &  B.  54. 

A  declaration  stated  that  the  plaintiff  delivered 
to  the  defendants,  and  they  accepted,  a  package 
to  be  taken  care  of  and  carried  from  L.  to  B., 
and  there  delivered  to  A.,  for  reasonable  reward, 
and  thereupon  it  became  their  duty  to  take  due 
care  in  the  conveyance  of  the  package.  At  the 
trial  the  jury  found  a  verdict  lor  one  of  the  de- 
fendants and  against  the  other  : — Held,  that  the 
declaration  might  be  read  as  charging  the  defen- 
dants in  tort,  on  the  general  custom  of  the  realm, 
and  not  on  a  contract,  and  the  court  was  bound  so 
to  read  it  after  verdict,  and  to  support  the  find- 
ing, though  against  one  only.  Pozzi  v.  Shipton, 
1  P.  &  D.  4  ;  8  A.  &  E.  963  ;  1  W.,  W.  &  H.  624. 

An  action  against  a  common  carrier  for  the 
breach  of  his  duty  to  carry  safely  goods  delivered 
to  him  as  such  to  be  carried  for  hire,  whereby  the 
goods  are  lost,  is  an  action,  not  of  contract  but  of 
tort,  in  substance  as  well  as  in  form,  the  duty 
being  imposed  upon  him  by  the  custom  of  the 
realm,  and  being  distinct  from  and  independent 
of  his  obligation  under  the  contract  of  carriage, 
in  respect  of  which  latter  he  may  also  be  sued  in 
an  action  of  contract.    Tattan  v.  Great  Western 
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Jlailway  Company,  2  El.  &  EL  844  ;  29  L.  J., 
Q.  B.  m  ;  6  Jur.,  N.  S.  800  ;  8  W.  R.  606. 

Held,  therefore,  that  a  plaintiff  in  an  action 
aofainst  a  common  carrier  for  the  breach  of  the 
duty  in  question,  brought  in  a  superior  court  to 
recover  a  sum  not  exceeding  202.,  is  not  deprived 
of  his  costs  by  19  &  20  Vict.  c.  108,  s.  30,  if  the 
defendant  suffers  judgment  by  default ;  for  that 
the  action  is  not  one  of  contract  within  that 
section.  Ih,  See  Legge  v.  Tuckrr,  1  H.  &  N.  600 ; 
26  L.  J.,  Ex.  71  ;  2  Jur.,  N.  S.  1235. 

In  an  action  against  a  carrier  for  the  loss  of  a 
trunk,  the  terminus  a  quo  is  immaterial,  as  the 
gist  of  the  action  is  the  non-delivery  at  the  place 
it  ought  to  have  gone  to.  Woodward  v.  Booth, 
7  B.  &  C.  301  ;  iS'.  P.,  TucJttr  v.  CrackLin,  2 
Stark.  385. 

Where  a  count  against  a  carrier  by  water 
alleged  that  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendant,  had  caused  to  be 
shipped  on  board  his  vessel  a  quantity  of  wheat, 
to  be  carried  to  a  certain  place  for  freight,  to  be 
therefor  paid  to  the  defendant,  he  undertook  to 
carry  the  wheat  safely,  and  deliver  it  for  the 
plaintiff  on  a  given  day ;  but  it  appeared  that 
the  defendant's  undertaking  to  carry  was  made 
before  the  whole  of  the  wheat  had  been  shipped 
on  board  the  vessel : — Held,  that  the  count 
might  be  supported,  although  it  was  objected 
that  the  consideration  for  the  promise  was 
executory.  Streeter  v.  Horlock,  7  Moore,  283  ; 
1  Bing.  34. 

3.  Paetieb  to  Sue. 

yfUti  whom  Contract  mado.] — ^A  miller  in 
Suffolk  sold  flour  to  the  plaintiff,  and,  according 
to  the  usual  course  of  business  between  them, 
consigned  it  to  him  in  Kent,  paying  the  carriage 
by  the  Qreat  Eastern  to  London  ;  and  that  com- 
pany delivered  it  to  the  South-Eastem  Railway 
Company,  who  forwarded  it  to  the  plaintiff  in 
Kent,  and  charged  him  for  the  carriage  by  their 
line  : — Held,  that  though  the  property  in  the 
flour  might  not  have  passed  to  the  plaintiff  under 
the  Statute  of  Frauds,  still,  as  he  had  contracted 
with  the  South-Eastem  Company  for  its  carriage, 
he  could  sue  them  for  damage  done  to  it  in  the 
transit  over  their  line.  Mead  v.  South'Ea^tem 
Railway  Company,  18  W.  R.  735. 

An  action  lies  against  a  carrier  in  the  name  of 
the  consigner  who  agreed  with  him  and  was  to 
pay  him.    Darts  v.  James,  5  Burr.  2680. 

If  the  consignor  of  goods  delivers  them  to  a 
particular  carrier  by  order  of  the  consignee,  and 
they  are  afterwards  lost,  the  consignor  cannot 
maintain  an  action  against  the  carrier  for  the 
loss,  although  he  paid  for  booking  the  goods ; 
the  action  can  only  be  brought  by  the  consignee. 
Dawes  v.  Peck,  8  T.  R.  330  ;  3  Esp.  12, 


Payment  of  Hire.] — In  an  action  by  the 


signor  cannot  maintain  any  action  against  the 
shipowner  in  respect  of  the  goods,  as  the  pro- 
perty must  be  taken  to  have  vest^  in  the  ood- 
signce  from  the  time  they  were  put  on  board  the 
ship.    Brown  v.  Hodgson,  2  Camp.  36. 


Fraud.] — ^Where  the  plainti£k  consigned 


consignor  of  goods  against  a  carrier  for  non 
delivery,  where  he  alleged  that  the  carrier  under- 
took to  deliver,  in  consideration  of  the  hire  to  be 
paid  by  the  plaintiff,  and  proved  that  the  hire 
was  to  be  paid  by  the  consignee : — Held,  not 
to  be  a  variance,  the  consignor  being  liable  by 
law.     Moore  v.  Wilson,  1  T.  R.  659. 


Property  yetting.] — ^Where  goods,  con- 


goods  according  to  an  order  received  to  a  peraon 
they  did  not  know,  and  who  afterwards  appeared 
to  be  a  swindler,  but  who  got  possession  of  them 
by  the  carrier's  negligence : — Held,  that  thej 
might  maintain  an  action  against  the  carrier,  as 
the  property  had  not  passed  to  the  consignee. 
Duff  V.  Budd,  6  Moore,  469 ;  3  B.  &  B.  177.  And 
see  Stephenson  v.  Hart,  4  Bing.  476  ;  1  M.  &  P. 
357. 

Eeiident  Abroad.] — ^A  person  -who  ships 

goods  in  an  English  port,  as  the  agent  of  toe 
owner  of  the  gtxxis  resident  abroad,  and  paj? 
the  freight  of  them,  may  maintain  an  action  in 
his  own  name  for  not  delivering  them  according 
to  the  bill  of  lading.  Joseph  v.  Knox,  3  Camp. 
320. 

Bale  or  Approval] — ^W'hen  goods  are  for- 
warded for  sale  on  approval,  the  consignor  is  the 
party  to  sue  the  carrier.  Swain  v.  Shepperd, 
1  M.  &  Rob.  223. 

In  an  action  against  a  carrier  for  the  loss  of  a 
parcel  of  whalebone,  it  appearing  that  the 
plaintiff  had  agreed  with  A.  to  take  such  whale- 
bone as  he  should  send  by  the  carrier  at  a  cer- 
tain price,  and  the  parcel  having  been  so  sent, — 
Held,  that  the  consignor,  and  not  the  plaintiff 
was  the  party  to  maintain  the  action.  Goomhs  v. 
Bristol  and  Exeter  Railway  Company,  3  H.  & 
N.  510  ;  27  L.  J.,  Ex.  401. 


Special    Contraet]— Though,   generally 


signed  to  a  merchant  in  a  foreign  country,  are 
stated  in  the  bill  of  lading  to  be  shipped  by 
order  and  on  account  of  the  consignee,  the  con- 


speaking,  where  there  is  a  delivery  to  a  carrier 
to  deliver  to  a  consignee,  the  latter  is  the  proper 
person  to  bring  an  action  against  the  carrier : 
yet,  if  the  consignor  makes  a  special  contract 
wiUi  the  carrier,  such  contract  supersedes  the 
necessity  of  shewing  the  ownership  in  the  goods, 
and  the  consignor  may  maintain  the  action, 
though  the  goods  may  be  the  property  of  the 
consignee.  The  question  whether  the  goods 
were  delivered  to  the  carrier  at  the  risk  of  the 
consignor  or  consignee,  is  a  question  for  the 
jury.  The  delivery  of  goods  to  a  carrier  by  a 
consignor  does  not  necessarily  vest  the  property 
in  them  in  the  consignee.  Dunlcp  v.  Lambert, 
6  C.  &  F.  600. 

Misdelivery— ^Agent  and  PrineipaL] — To  an 

action  against  a  carrier  for  the  loss  of  goods,  it 
is  no  answer  that  the  goods  were  delivered  to  the 
carrier  by  A.,  who,  as  consignor  thereof,  claimed 
compensation  for  the  loss,  and  that  the  carrier 

gaid  him  as  such  consignor,  without  notice  that 
e  was  the  agent  of  the  plaintiff,  and  believing 
that  he  delivered  the  goods  on  his  own  account, 
and  was  the  person  entitled  to  sue.  Cocmhs  v. 
Bristol  and  Exeter  Railway  Company,  3  H.  & 
N.  1 ;  27  L.  J.,  Ex.  269. 

Assent  by  Owner — ^Aeoord.] — li,  on  finding 
that  goods  have  been  misdelivered  by  a  carrier, 
the  owner  assents  to  the  party  who  has  received 
them  selling  them  on  his  account^  though  that 
may  be  an  acceptance  of  the  delivery,  it  is, 
per  86,  no  defence  to  an  action  for  the  mis- 
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delivei7i  as  there  is  ho  consideration  to  make  it 
a  discharge,  and  it  is  merely  an  accord  without 
satisfaction.  Sanz/uer  v.  London  and  Scmth- 
Western  Railicay  Chmpany^  16  C.  B.  163 ;  3 
C.  L.  R.  811. 

Vendor  or  Vendee.] — Delivery  of  goods  by  the 
vendor,  on  behalf  of  the  vendee,  to  a  carrier,  is 
a  delivery  to  the  vendee,  though  the  particular 
carrier  is  not  named  by  the  vendee ;  and  the 
vendor  cannot  maintain  an  action  against  the 
carrier  for  non-delivery.    Button  v.  Solomonsony 

3  B.  &  P.  582.  And  see  Jacobs  v,  JMsilson,  3 
Taunt.  423. 

Even  though  the  carrier  is  to  be  paid  by  the 
vendor.    JKiny  v.  Meredith^  2  Camp.  639. 

Goods  exceeding  lOZ.  in  price  were  verbally 
ordered  of  C.  No  particular  mode  of  carriage 
was  specified,  nor  was  there  any  evidence  of  any 
particular  course  of  dealing  between  C.  and  the 
vendee.  C.  afterwards  forwarded  the  goods  by 
a  carrier.  The  goods  were  lost  while  in  his 
custody  : — Held,  that  C.  was  the  party  to  bring 
an  action  for  the  loss  of  the  goods,  the  property 
therein  not  having  passed  to  the  vendee.  Coates 
V.  Chaplin,  2  Q.  &  D.  552  ;  2  Q.  B.  483 ;  6  Jur. 
1123. 

Bailee  or  Bailor.] — The  bailee  of  goods  send- 
ing them  by  a  carrier  to  the  bailor,  may  sue  the 
carrier  for  negligence.  Freeman  v.  Birch,  1  N. 
&  M.  420  ;  3  Q.  B.  483. 

Joint  Partiee.] — ^If  A.  and  B.  are  separately 
owners  of  several  articles  contained  in  a  box 
which  they  delivered  to  arailway  company  to  carry 
for  them  jointly,  they  may  jointly  sue  the  com- 
pany for  the  loss  of  the  goods,  though  the  box 
is  directed  to  one  of  them  only,  and  the  price  of 
the  carriage  is  paid  by  that  one  only.  Metcalfe 
V.  LoTidon,  Brighton,  and  SotUh  Coast  Railway 
Company,  4  C.  B.,  N.  S.  318  ;  27  L.  J.,  C.  P.  333  ; 

4  Jut.,  N.  S.  487. 

Estoppel.] — ^When  carriers  receive  goods  to 
be  carried  there  is  no  estoppel  precluding  them 
from  disputing  the  title  of  the  sender  of  the 
goods.  Sheridan  v.  New  Quay  Company,  4 
C.  B.,  N.  S.  618 ;  28  L.  J.,  C.  P.  68  ;  5  Jur., 
N.  S.  248. 

To  trover  by  such  sender,  it  is  an  answer  for 
the  carriers  that  they  have  delivered  the  goods 
to  the  true  owner  at  his  request.    Jb. 

Guardians  of  a  female  under  age  who  had 
eloped  are  justified  in  detaining  her  clothes  ;  and 
a  carrier  to  whom  they  had  been  delivered  for 
the  purpose  of  conveyance  is  justified  in  deliver- 
ing them  over  to  the  guardians.  Barker  v. 
Taylor,  1  C.  &  P.  101. 

And  see  Estoppel  and  Bailment. 
PaMengers  and  their  Lnggage.  ] — See  supra,  1 1. 

4.  Pleadings  and  Evidence. 

Clainif.] — A  declaration,  stating  that  gooils 
had  been  delivered  to  the  defendants  as  carriers, 
to  be  conveyed  by  them  for  a  reasonable  reward, 
and  that  they  jandertook  to  carry  them  safely 
and  securely,  and  deliver  them  accordingly,  and 
assigning  for  breach  that  they  lost  the  same,  is 
sufficient  to  admit  proof  that  they  had  been 
guilty  of  gross  negligence.  Smith  v.  Home,  2 
Moore,  18  ;  8  Taunt.  144  ;  Holt,  643. 
VOL.  I. 


An  averment  of  an  undertaking  to  carry  goods 
to  R.,  to  be  delivered  to  C.  B.,  to  be  paid  for  on 
delivery,  shews  with  sufficient  certainty  that  the 
price  of  the  goods  was  to  be  pait  by  C.  B.,  the 
consignee,  to  the  .carrier.  Jacobs  v.  Kelson,  3 
Taunt.  423. 

A  declaration  that  the  defendant  was  indebted 
to  the  plaintiff  for  the  carriage  of  goods  is  not 
supported  by  proof  that  the  defendant  undertook 
to  carry  goods  for  the  plaintiff,  in  consideration 
that  the  plaintiff  would  carry  a  like  quantity  for 
the  defendant.  Bracegirdle  v.  Hincks,  9  Ex. 
661  ;  23  L.  J.,  Ex.  128  ;  18  Jur.  70. 

A  count  alleged  a  delivery  of  goods  to  a  rail- 
way company  to  be  carried  by  them  from  C.  to 
S.,  and  there  to  be  delivered  to  the  plaintiff  for 
reward,  yet  the  company  did  not  carry  the  goods 
from  C.  to  S.,  nor  there  deliver  the  same,  but 
therein  made  default,  and  by  their  neglect  the 
goods  have  never  been  delivered  to  the  plaintiff, 
although  the  time  for  doing  so  has  long  since 
elapsed.  The  company  pleaded,  as  to  so  much  of 
the  count  as  allegea  non-delivery  within  a  reason- 
able time,  payment  into  court  of  51.  as  sufficient 
to  satisfy  the  claim  of  the  plaintiff  in  respect  of 
the  matter  therein  pleaded  to : — Held,  that  the 
count  was  a  count,  not  only  for  damages  for  un- 
reasonable delay  in  delivery,  but  al^  for  non- 
delivery of  the  goods  altogether,  and  comprised 
a  cause  of  action  which  was  not  satisfied  by  the 
acceptance  of  the  money  paid  into  court.  LevcTie 
V.  Great  Western  Railway  Company,  18  L.  T. 
295. 

A  declaration  against  a  carrier  for  refusing  to 
carry  goods,  averred  that  the  plaintiff  *'was 
ready  and  willing,  and  offered  to  pay  to  the 
defendant  such  sum  of  money  as  he  was  legally 
entitled  to  receive  for  the  receipt,  carriage  and 
conveyance  of  the  goods : " — Held,  that  the  aver- 
ment was  sufficient,  and  that  It  was  not  neces- 
sary to  aver  an  actual  tender  of  money  for  the 
carriage.  Pichfordy,  Grand  Junction  Railway 
Company,  8  M.  &  W.  372 ;  9  D.  P.  C.  766 ;  2 
Railw.  Gas.  592  ;  5  Jur.  731. 

In  an  action  against  a  carrier,  the  declaration 
alleged  that  the  plaintiff  delivered  goods  to  him 
to  ^^  carried  for  hire  from  L.  to  B.,  and  there  to 
be  delivered,  and  that  it  became  his  duty  safely 
and  securely  to  carry  and  deliver  the  goods  at 
B. ;  and  that  a  reasonable  time  for  so  doing  had 
elapsed,  but  that  he  did  not  safely  or  securely 
carry  or  deliver  the  same,  but  so  negligently 
conducted  himself,  that  the  goods  became  wholly 
lost  to  the  plaintiff : — Held,  after  verdict,  that 
upon  this  declaration,  the  plaintiff  might  recover 
damages  for  the  non-delivery  of  the  goods  within 
a  reasonable  time,  inasmucn  as  the  duty  to  de- 
liver within  a  reasonable  time  was  a  duty  en- 
grafted by  the  law  on  the  duty  alleged  to  deliver 
generally ;  and  that  the  breach  might  be  read, 
as  stating  that  the  defendant  did  not,  within  a 
reasonable  time,  nor  at  any  time  afterwards, 
deliver  the  goods.  Raphael  v.  Pichford,  2  D., 
N.  S.  916  ;  5  M.  &  G.  551  ;  6  Scott,  N.  R.  478  ; 
12  L.  J.,  C.  P.  176  ;  7  Jur.  815. 

In  an  action  against  a  cab  proprietor,  the  de- 
claration stated  that  the  plaintiff  hired  the 
vehicle,  and  that,  in  consideration  of  the  pre- 
mises, and  that  the  plaintiff  with  his  luggage 
would  become  a  passenger,  and  of  certain  reward, 
the  defendant  promised  the  plaintiff  to  cany  and 
convey  him  and  his  luggage  safely  and  securely, 
and  alleged  a  loss  of  part  of  the  luggage  by  the 
negligence  of  the  defendant's  servant: — Held 
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that  the  declaration  was  snfficient  to  charge  the 
defendant  for  a  breach  of  his  implied  duty  to 
nse  an  ordinary  degree  of  care,  the  words  "safely 
and  securely"  not  necessarily  importing  a  more 
extended  liability.  Rots  y.  ^lll,  2  C.  B.  877  ;  3 
D.  &  L.  788  ;  15  L.  J.,  C.  P.  182  ;  10  Jar.  435. 

In  an  action  against  a  railway  company, 
charging  them  as  common  carriers,  for  the  loss 
of  a  package  intrusted  to  them  to  cany,  subject 
to  the  terms  of  a  special  notice  by  the  company 
not  to  be  responsible  for  articles  of  certain  de- 
scriptions, or  of  a  certain  value,  unless  entered 
and  paid  for  accordingly ;  an  allegation  in  the 
declaj*ation  of  a  loss  arising  from  the  gross 
negligence  of  the  company,  and  the  felonious 
acts  of  their  servants,  is  surplusage.  Bvtt  v. 
Great  Wentem  ItaUway  Cum-jfany,  11  C.  B.  140; 
20L.  J.,  C.  P.  241. 

The  plaintiffs  declared  against  the  defendants 
on  their  common  law  liability  as  carriers,  for  the 
loss  of  a  parcel,  which  the  declaration  stated 
that  they,  for  certain  hire  and  reward,  undertook 
to  carry  from  London,  and  deliver  safely  at 
Dover  :  and  it  appearing  that  the  course  of  deal- 
ing between  the  parties  was,  for  the  plaintiffs  to 
pay  the  defendants  an  annual  sum  for  the  car- 
riage of  parcels  between  London  and  Dover,  and 
on  the  receipt  of  each  parcel,  the  defendants 
were  in  the  habit  of  delivering  to  the  plaintiffs 
a  wTitten  acknowledgment,  stating  that  they 
undertook  to  carry  and  deliver  the  same  safely 
(fire  and  robbery  excepted) ;  and  the  jury  having 
found  that  this  was  the  contract  between  the 
parties,  though  the  loss  was  occasioned  by  negli- 
gence only: — Held,  a  variance.  Latham  v. 
Jiutley,  3  D.  &  R.  211  ;  2  B.  &  C.  20. 

D«i!uiOM.l — In  an  action  against  carriers,  a 
eount  stated  a  delivery  to  them  of  a  case  con- 
taining maps  to  be  carried,  and  alleged  a  receipt 
by  them,  whereby  it  became  their  duty  to  take 
due  and  proper  care ;  but  that  they  did  not  take  due 
and  proper  care  of  them,  whereby  the  maps  were 
lost.    A  second  count  was  in  trover.    Plea,  to  the 
first  count,  that,  at  the  delivery  of  the  case  and 
its  contents,  the  defendants  were  common  car- 
riers for  hire,  and  gave  notice  to  the  plaintiff, 
who  had  notice  and  knowledge  that  they  would 
not  be  responsible  for  the  loss  of,  or  damage 
done  to,  goods  and  chattels  delivered  to  them  for 
the  purpose  of  carriage,  and,  maps  in  packages 
or  otherwise,  unless  the  same  were  insured  ac- 
cording to  their  value,  and  paid  for  at  the  time 
of  their  delivery ;  that  they  received  the  case 
and  maps  to  be  carried,  upon  the  terms  and  con- 
ditions of  the  notice,  and  upon  no  other  terms 
whatsoever,  of  which  the  plaintiff,  at  the  de- 
livery, had  notice,  and  that  the  maps  were  not, 
at  the  delivery,  insured  according  to  their  value, 
or  paid  for.     To  the  count  in  trover  there  was  a 
similar  plea,  alleging  the  conversion  to  have  been 
by  a  misdelivery  through   mistake  and  inad- 
vertence : — Held,  first,  that  the  action    being 
founded  on  a  breach  of  duty  ex  contractu,  the 
allegation  in  the  plea  of  a  special  contract  was 
sufficient ;  and  that,  as  the  defendants  accepted 
the  goods  only  on  the  terms  of  the  notice,  a 
special  averment  of  the  plaintiff's  consent  was 
unnecessary  ;  secondly,  that  the  plea  was  not  an 
argumentative  traverse  of  the  facts  in  the  de- 
claration, from  which  the  breach  of  duty  was  im- 
plied ;  thirdly,  that  as  the  declaration  might 
apply  to  any  kind  of  negligence,  it  was  not  neces- 
sary to  allege  in  the  plea,  that  the  loss  was  occa- 


sioned by  such  negligence  as  the  defendants  were 
not  responsible  for  ;  and  that  if  they  had  com- 
mitted negligence,  for  which  they  were  liable 
notwithstanding  their  notice,  the  plaintiff  should 
have  now  assigned  it ;  fourthly,  that  the  case 
was  not  separable  from  the  maps ;  fifthly,  that 
the  plea  to  the  count  in  trover  could  not  be 
supported,  inasmuch  as  it  admitted  a  conversion 
by  inadvertent  delivery,  and  did  not  shew  that 
the  inadvertence  was  such  as  was  protected 
by  the  notice.  Wyld  v.  Pickford,  8  M.  t  W. 
443. 

In  an  action  by  a  passenger  travelling  on  a 
railway,  to  a  declaration  containing  counts 
alleging  severally  non-delivery  of  his  luggage 
and  injury  caused  to  it  by  negligence  of  the 
company,  the  company  pleaded  that  the  pas- 
senger was  an  ofi&oer  travelling  in  command  of 
sol(£erB,  and  that  the  non-delivery  and  injuy 
were  caused  by  the  mutinous  acts  of  the  soldiers : 
— Held,  that  the  plea  shewed  a  good  defence  as 
negativing  any  default  on  the  part  of  the  railway 
company.  Martin  v.  Great  Indian  PUfniMnU 
JRautoay  Company, %  L.  R.,  Ex.  9  ;  37  L.  J..  Ex. 
27  ;  17  L.  T.  349. 

The  company  also  pleaded  that  the  passenger 
and  his  luggage  were  carried  by  the  company 
under  a  contract  between  them  and  her  Majesty's 
government,  and  that  there  was  no  contract  be- 
tween the  company  and  the  passenger  : — Held, 
that  this  was  an  answer  to  the  count  for  non- 
delivery which  sounded  in  contract ;  but  not  an 
answer  to  the  count  for  negligence,  there  being 
a  duty  on  the  part  of  the  company  to  carry  the 
passenger  and  his  luggage  safely,  for  a  breach  of 
which  he  could  sue.    lb. 

In  an  action  for  negligence  against  a  carrier,  it 
is  not  competent  to  him,  under  not  guilty,  toKt 
up  as  a  defence  that  the  plaintiff  misrepresented 
the  weight  of  the  goods  which  the  defendant 
agreed  to  carry  ;  the  plea  operating  only  as  a 
denial  of  the  loss  or  damage,  and  not  of  the 
receipt  of  the  goods  by  the  defendant,  who  ought 
either  to  pl&Gtd  the  misrepresentation  speciaily, 
or  traverse  the  acceptance  of  the  goods  for 
the  purpose  of  being  carried.  Wehh  v.  Page,  1 
D.  &  L.  631  ;  6  Bcott,  N.  R.  951  ;  6  M.  &  0. 
196. 

A  declaration  alleged  that  the  defendants  were 
common  carriers  of  passengers  from  Southampton 
to  Gibraltar,  a  place  beyond  the  sens.  A  plea, 
that  they  were  not  common  carriers  of  passengers 
only  puts  in  issue  the  fact  of  the  defendants  car- 
rying passengers  from  Southampton  to  Gibraltar 
for  hire,  and  not  whether  they  were  common 
carriers  in  the  strict  technical  sense  of  the  term, 
and  liable  as  such  according  to  the  custom  of 
England.  Bennett  v.  PenininUar  and  Oriental 
Steam  Boat  Company,  6  D.  &  L.  387  ;  6  C.  B. 
776 ;  18  L.  J.,  C.  P.  85  ;  13  Jur.  347. 

A  declaration  alleged  that  the  defendants  were 
carriers  of  goods  for  hire,  and  that  the  plaintiff 
delivered  to  them  a  package,  to  be  carried  by 
them  to  the  Eastern  station,  and  there  to  be 
safely  and  securely  kept  by  them  for  the  plaintiff, 
and  that  it  became  their  duty  safely  and  securely 
to  carry  and  keep  the  package.  Breadi,  that 
they  did  not  safely  and  securely  ^»rry  the  same, 
but  that  through  their  negligence  it  was  lost. 
Plea,  that  they  gave  notice  to  the  plaintiff  that 
they  would  not  carry  any  package  containing 
several  packages  addressed  to  and  intended  for 
several  parties,  unless  the  addresses  and  the 
contents  of  the  enclosed  packages  were  declared ; 


2117 


CARRIERS — Actions  against 


2118 


and  that  they  would  not  be  responsible  for  such 
packages  unless  such  declaration  were  made; 
that  each  of  the  packages  contained  several 
parcels  addressed  to  and  intended  for  different 
parties,  and  that  the  addresses  and  contents  of 
the  enclosed  parcels  were  not  declared,  is  aigu- 
mentatiye  traverse  of  the  bailment  in  the  de- 
claration. Crouch  V.  London,  and  North- 
Western  RaUtcay  Company y  7  Ex.  705  ;  21  L.  J., 
Ex.  207. 

Declaration  stated  that  the  defendants  were 
the  owners  of  a  vessel  lying  in  a  certain  river, 
and  bound  to  Liverpool ;  that  the  plaintiff 
caused  to  be  shipped  on  board  her  potatoes,  to  be 
safely  carried  by  the  defendants,  as  owners  of 
the  vessel,  to  Liverpool ;  and  in  consideration 
thereof,  and  of  freight,  they  promised  the  plain- 
tiff to  take  proper  care  of  and  safely  carry  the 
goods  as  aforesaid  ;  with  a  breach  that,  through 
the  defendants*  n^ligence,  they  were  damag^. 
Plea,  non  assumpeerunt : — Held,  that  the  owner- 
ship of  the  vessel  was  not  admitted  by  the  plea. 
Bennion  v.  Davison,  a  M.  &  W.  179 ;  1  H.  &  H. 
46. 

In  an  action  against  a  carrier  for  the  loss  of  a 
parcel  of  more  than  \Ql,  value,  if  he  wishes  to 
avail  himself  of  the  want  of  notice  of  value,  he 
must  plead  it  specially.  Syms  v.  Cfuiplin,  &  D. 
P.  0.429;  6A.&E.634. 

Action  against  the  defendant  as  a  common  car- 
rier, to  recover  the  value  of  goods  delivered  to 
him,  to  be  taken  care  of,  and  safely  carried  by 
him  as  such  carrier,  in  his  cart,  from  N.  to  B., 
and  there  safely  to  be  delivered  by  him  for  the 
plaintiff,  but  which  were  lost  by  his  negligence. 
Plea,  that  when  he  received  the  goods,  an  express 
condition  and  agreement  were  made  between  him 
and  the  plaintiff,  tha£  the  plaintiff  should  ac- 
company the  cart,  and  watch  and  protect  the 
goods  from  being  lost  or  stolen,  but  that  he 
neglected  and  r^sed  so  to  do ;  and  by  reason 
whereof,  and  not  by  reason  of  any  negligence  of  the 
defendant,  the  goods  were  lost,  was  bad  on  special 
demurrer,  as  amounting  to  the  general  issue. 
Brind  v.  Bale,  2  M.  &  W.  776  ;  M.  &  H.  217  ;  1 
Jur.  847. 

To  a  dedaratton  against  carriers  for  the  loss  of 
a  trunk,  containing  articles  of  jewellery  and 
female  apparel,  they  pleaded  as  to  the  articles  of 
jewellery,  one  of  the  dresses,  &c.,  that  the  goods 
consisted  of  articles  and  property  of  the  descrip- 
tions following,  or  of  some  or  one  of  such 
descriptions,  that  is  to  say,  gold  or  silver  in  a 
manu&ctured  or  unmanufactured  state,  &c. 
(enumerating  the  several  articles  mentioned  in 
the  11  Geo.  4  &  1  Will.  4,  c.  68),  and  that  their 
value  exceeded  102. ;  that  at  the  time  of  the 
receipt  of  'the  goods  by  them  they  had  only 
afBxed  the  notice  required  by  s.  2 ;  and  that  the 
plaintiff  gave  them  no  notice  of  the  nature  or 
value  of  the  goods,  nor  did  she  pay  or  tender 
the  increased  rate  of  charge  demandable  under 
the  act : — Held,  that  the  plea  was  bad,  for  not 
alleging  with  certainty  that  the  articles  in 
question  were  articles  of  some  or  one  of  the 
descriptions  mentioned  in  the  act.  Smith  v. 
London,  Brighton,  and  South  Coast  Bailtoay 
Company,  7  0.  B.  782. 

A  defence  by  a  railway  company,  relying  upon 
an  inevitable  accident  must  state  all  the  facts 
which  the  company  contends  constitutes  such  in- 
evitable accident.  Bums  v.  Cork  and  Bandon 
JRailway  Company,  13  Ir.  C.  L.  B.  543. 

A  passenger  by  railway,  as  to  which  notice  had 


been  given  that  no  merchandize  would  be  carried 
as  luggage,  but  must  bo  paid  for,  took  a  box  of 
merchandize  with  him  as  luggage.  During  the 
journey  a  guard  demanded  and  took  it  to  carry 
separately,  but  no  extra  rate  was  demanded  or 
paid.  It  was  stolch  afterwards  by  some  of  the 
company's  servants.  He  sued  the  company,  and 
alleged  that  the  company  undertook  to  cany 
safely,  and  by  reason  of  gross  neglect  it  was  lost. 
Plea,  that  the  case  contained  merchandize,  and 
that  the  passenger  had  not  paid  for  it  as  such, 
though  he  knew  the  rule.  Replication,  that  the 
box  manifestly  contained  merchandize,  and  yet 
was  received  as  luggage  : — ^Hedd,  that  assuming 
the  declaration  shewed  a  good  cause  of  action  in 
tort,  the  plea  answered  it.  Belfast  and  Bally' 
m&na  Railway  Company  v.  Keys,  9  H.  L.  Cas. 
556 ;  8  Jur.,  N.  S.  367  ;  4  L.  T.  841  ;  9  W.  R. 
793. 

Held,  also,  that  the  replication  was  bad  for  not 
averring  that  the  company  had  nolice  that  the 
box  contained  merchandize.    Ih, 

Baplieations.] — In  an  action  against  a  railway 
company  for  the  loss  of  a  package  intrusted  to 
them  to  carry,  subject  to  the  terms  of  a  special 
notice  by  the  company,  not  to  be  responsible  for 
articles  of  certain  descriptions,  or  of  a  certain 
value,  unless  entered  and  paid  for  accordingly, 
the  declaration  alleging  aioss  arising  from  gross 
negligence  of  the  company  and  the  felonious 
acts  of  their  servants,  the  company  pleaded 
(except  as  to  so  much  of  the  declaration  as 
alleged  that  the  loss  arose  from  the  gross  negli- 
gence of  the  company  and  the  felonious  acts  of 
their  servants),  that  the  goods  were  ^dthin  the 
description,  and  of  the  value  mentioned  in  the 
notice,  and  that  their  nature  and  value  were  not 
declaied  at  the  time  of  their  delivery  to  the 
company.  The  plaintiff  newly  assigned,  that  he 
issued  his  writ  and  declared  thereupon,  for  that, 
while  the  goods  were  in  the  custody  and  posses- 
sion of  the  company  as  common  carriers,  they 
were  feloniously  stolen  by  certain  servants  of 
the  company  unknown  to  the  plaintiff : — Held, 
that  the  new  assignment  was  bad,  as  applying 
to  a  portion  of  the  declaration  to  which  the  plea 
was  not  addressed.  Butt  v.  Oreat  Western 
Bailtoay  Company,  11  C.  B.  140;  20  L.  J., 
C.  P.  241. 

Held,  also,  that  a  replication  of  felony  by  the 
company's  servants  only,  without  alleging  gross 
negligence  in  the  company,  would  have  been 
bad.    lb. 

Declaration  against  a  railway  company  for  the 
loss  of  goods  delivered  to  them  as  common  car- 
riers, to  be  safely  and  securely  carried  and  con- 
veyed. Plea,  that  at  the  time  of  such  delivery 
the  plaintiff  became  and  was  a  passenger  by  the 
railway ;  and  that  the  goods  were  delivered  to 
be  conveyed  with  him  as  such  passenger,  and 
that  no  part  thereof  was  an  article  of  clothing  of 
the  plaintiff.  To  this  plea  there  was  a  replica- 
tion de  injuria  : — Held,  that  replication  was  ill, 
inasmuch  as  the  plea  did  not  consist  of  matter  of 
excuse,  but  amounted  to  the  general  issue,  being 
an  argumentative  traverse,  that  the  goods  were 
delivered  to  the  defendants  as  common  carriers. 
Elwell  V.  Grand  Junction  Railway  Company^ 
5  M.  &  W.  669  ;  8  D.  P.  0.  225. 

Eridenoe  in  Actions.] — The  inscription  on  a 
stage-coach  of  the  name  of  the  party  licensed  to 
use  it,  is  evidence  against  him  of  ownership,  as 
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well  in  an  action  as  on  summaiT'  proceedings, 
Harford  ▼.  NtUon^  1  B.  &  Ad.  571. 

A  declaration  stated  that  the  plaintifE  delivered 
a  trunk  to  the  defendant,  to  put  in  a  coach  at 
Chester,  in  the  county  of  Chester.  Proof  that  it 
was  delivered  at  Chester,  in  the  county  of  the 
city  of  Cliester,  is  no  variance,  there  being  no 
other  place  of  the  same  name.  Woodvcard  v. 
Booth,  7  B.  &  C.  301. 

In  an  action  a^inst  the  proprietor  of  a  stage- 
coach, for  an  injury  sustained  by  a  passenger, 
the  declaration  alleged  that  the  defendant  was 
the  owner  of  a  stage-cdach  for  the  conveyance  of 
passengers  from  London  to  Blackheath,  and  that 


the  plaintiff  agreed  to  become  a  passenger,  and 
the  d^endant  to  receive  him  as  such  passenger, 
to  be  carried  from  London  to  Blackheath  ;  and 
the  evidence  was  that  the  words  "•  London  and 
Blackheath"  were  painted  on  the  coach  door; 
that  the  coach  was  licensed  to  run  from  Charing 
Cross  only,  and  that  the  plaintiff  was  taken  np 
at  the  Elephant  and  Castle,  in  St.  6eorge*s 
Fields : — Held,  that,  as  Charing  Cross  and  St. 
George's  Fields  are  both  in  common  parlance 
styled  London,  the  variance  was  immaterial,  and 
the  allegation  sufficiently  proved.  Ditcham  t. 
Ckivis,  1  M.  &  P.  735  ;  4  Bing.  706. 
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